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The paper examines legal liability for damages caused by autonomous 
vehicles by analyzing the legal and technical characteristics of highly automated 
and fully autonomous driving systems, as well as the relevant international, 
regional, and national legal frameworks. While existing motor vehicle 
insurance and product liability regimes provide an important foundation, 
they remain fragmented and insufficiently adapted to the technological and 
normative complexities of autonomous mobility. The paper demonstrates 
that traditional driver-based liability models are structurally misaligned with 
highly automated driving, creating systemic gaps in the allocation of liability. 
Adopting a doctrinal and comparative approach, it highlights the need for 
a coherent, flexible, and forward-looking regulatory framework capable of 
reconciling technological innovation with legal accountability. The findings 
contribute to the ongoing scholarly and policy debates on the future design of 
liability regimes for autonomous vehicles.
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1.	INTRODUCTION*

The rapid advancement of technology has led to the emergence of 
autonomous vehicles (also referred to as automated, driverless, self-driving 
or robotic cars), which operate either fully independently or with a high 
degree of automation.1 These vehicles are widely regarded as the future of 
road transport, with the potential to significantly improve road safety, reduce 
traffic congestion, and optimize overall traffic flow. Given that approximately 
94% of traffic accidents are attributable to human error, widespread adoption 
of autonomous vehicles is expected to substantially reduce the incidence 
of road accidents (Chatzipanagiotis, Leloudas 2020, 112). Additionally, 
autonomous vehicles may contribute to lower emissions in urban areas, 
reduced fuel consumption, and enhance mobility for individuals who are 
unable to drive (e.g., the elderly, persons with disabilities, and individuals 
under the influence of alcohol and/or psychoactive substances) (Kordić et 
al. 2017, 230).

Rapid technological progress in this field gives rise to complex legal, 
economic, and societal challenges across multiple regulatory domains. In 
particular, the transition from human-operated vehicles to those driven by 
artificial intelligence (AI) fundamentally challenges traditional doctrines 
of fault and liability, rendering the attribution of liability in the event of 
an accident increasingly uncertain (Dumančić, Vuletić 2025, 65). These 
developments also have significant implications for the insurance sector, 
which must adapt its risk assessment models and regulatory frameworks 
to the realities of automated mobility. Moreover, the widespread adoption 
of autonomous vehicles is likely to affect labor markets, particularly in 
transport-related professions (e.g., taxi services), while simultaneously 
generating demand for highly specialized technical expertise (Janković, 
Sovilj, Zlatanović 2025, 73–92).

*	 This paper was produced as part of the 2026 Research Program of the Institute 
of Social Sciences supported by the Ministry of Science, Technological Development 
and Innovation of the Republic of Serbia.
1	 The terminology used in relation to autonomous vehicles is not always 
consistent across legal and technical discourse, as the terms in question are 
frequently used interchangeably. In particular, “autonomous” and “automated” 
vehicles are often employed as synonymous expressions not only in the media and 
broader society, but also in industry and academia. Although certain regulatory 
frameworks, including those developed under the auspices of the UNECE, tend to 
favor the term “automated vehicle”, this distinction is not merely semantic, as it may 
reflect differing assumptions regarding the degree of independence of the driving 
system and the residual role of the human operator (Fernandez-Llorca 2021, 1). 
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Against this background, the integration of autonomous vehicles into road 
transport systems necessitates a reassessment of existing liability regimes. 
The central focus of this paper is therefore the analysis of the legal liability 
for damage caused to third parties by autonomous vehicles. The paper 
commences with an examination of the legal and technical characteristics 
of autonomous driving systems and proceeds, through a doctrinal and 
comparative legal analysis, to evaluate international, European Union (EU), 
and national liability frameworks with a view to assessing the evolving 
allocation of liability in autonomous vehicle operation.

Despite the growing body of literature on autonomous mobility, the 
relationship between international, EU, and national liability regimes in the 
context of AI-driven driving systems remains only partially clarified. This 
paper proceeds from the hypothesis that existing international and EU liability 
frameworks, in particular those based on product liability and motor vehicle 
insurance, are not fully adequate to address the specific challenges posed 
by autonomous vehicles, thereby necessitating the development of a more 
coherent and adaptive regulatory approach. A central issue concerns how 
decisions generated by AI systems may lead to traffic accidents and the legal 
justification for assigning liability to vehicle owners in such circumstances. 
Accordingly, this paper aims to examine the legal framework governing the 
introduction of highly automated and fully autonomous vehicles in the EU 
and Serbia. It further analyzes safety considerations from the perspective of 
end users and evaluates the realistic prospects for the deployment of higher-
level autonomous vehicles. By analyzing international, EU, and national 
regulatory frameworks, this paper seeks to contribute to ongoing debates 
on the adaptation of liability regimes to automated mobility.

Given the still-developing nature of these technologies, a harmonized 
international regulatory framework has yet to be established. Instead, states 
regulate autonomous vehicles through national legal instruments, guided 
by general safety principles. Building upon these broader international 
and European developments, many countries are actively investing in 
and regulating autonomous driving technologies. The Republic of Serbia, 
following the example of jurisdictions such as the United States, and 
Germany, has taken initial regulatory steps through amendments to the 
Law on Road Traffic Safety2 and the adoption of the Rulebook on Conditions 

2	 Law on Road Traffic Safety, Official Gazette of the RS 41/2009, 53/2010, 
101/2011, 32/2013 – decision of the CC, 55/2014, 96/2015 – other law, 9/2016 
– decision of the CC, 24/2018, 41/2018, 41/2018 – other law, 87/2018, 23/2019, 
128/2020 – other law, 76/2023 and 19/2025. 
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for Autonomous Driving.3 These instruments establish a preliminary legal 
framework, currently limited to permitting the testing of autonomous 
vehicles on public roads.

2.	THE CONCEPT AND CLASSIFICATION OF AUTONOMOUS 
VEHICLES

Autonomous vehicles represent a new generation of motor vehicles capable 
of operating independently, either without human intervention or with 
only minimal driver involvement. An autonomous vehicle may be defined, 
in technical terms, as a system capable of navigating without direct human 
control, dynamically adapting to changes in its immediate environment, and 
proceeding along a predetermined route toward a designated destination 
(Murphy 2000, 4).

However, no universally accepted legal definition of autonomous 
vehicles exists currently. Regulatory approaches vary across jurisdictions, 
often reflecting differing policy priorities and levels of technological 
development. Within the European context, relevant normative guidance 
may be found in the regulatory framework developed by the EU, as well 
as in international instruments adopted under the auspices of the UNECE, 
particularly within the framework of the World Forum for Harmonization of 
Vehicle Regulations (UNECE 2024). Regulation (EU) 2019/2144 refers to an 
automated vehicle, which means “a motor vehicle designed and constructed 
to move autonomously for certain periods of time without continuous driver 
supervision but in respect of which driver intervention is still expected or 
required,”4 and a fully automated vehicle, which means “a motor vehicle 
that has been designed and constructed to move autonomously without 

3	 Rulebook on Conditions for Autonomous Driving, Official Gazette of the RS 
104/2023. 
4	 Regulation (EU) No. 2019/2144 on type-approval requirements for motor 
vehicles and their trailers, and systems, components and separate technical units 
intended for such vehicles, as regards their general safety and the protection of 
vehicle occupants and vulnerable road users, amending Regulation (EU) 2018/858 
of the European Parliament and of the Council and repealing Regulations (EC) No 
78/2009, (EC) No 79/2009 and (EC) No 661/2009 of the European Parliament and 
of the Council and Commission Regulations (EC) No 631/2009, (EU) No 406/2010, 
(EU) No 672/2010, (EU) No 1003/2010, (EU) No 1005/2010, (EU) No 1008/2010, 
(EU) No 1009/2010, (EU) No 19/2011, (EU) No 109/2011, (EU) No 458/2011, 
(EU) No 65/2012, (EU) No 130/2012, (EU) No 347/2012, (EU) No 351/2012, (EU) 
No 1230/2012 and (EU) 2015/166, OJ L 325 of 27 November 2019, Art 3 (21). 
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any driver supervision.”5 Pursuant to the Serbian Law on Road Traffic 
Safety, an autonomous vehicle is defined as a manufactured or modified 
motor vehicle equipped with an automated driving system that satisfies 
prescribed technical and other requirements and is capable of operating 
in road traffic either under partial driver control or without any driver 
control.6 Notwithstanding these definitions, particular challenges arise in 
relation to the traditional concepts of “driver” and “control”, which form the 
basis of traditional traffic regulation, including the Vienna Convention on 
Road Traffic.7 In systems involving higher levels of automation, the extent 
to which a human occupant can still be regarded as exercising control over 
the vehicle becomes increasingly ambiguous, thereby raising important 
questions of legal qualification even at the definitional level. Taken together, 
these instruments do not provide a single, consolidated definition, but rather 
regulate specific aspects of automated driving systems, thereby contributing 
to a fragmented yet evolving legal understanding of the concept.

Artificial intelligence constitutes a fundamental and indispensable 
component in both the development and operational functioning of such 
vehicles. Autonomous vehicles rely on complex technological architectures 
comprising cameras, radar sensors, and laser-based systems (e.g., 
LiDAR), which enable the detection and interpretation of the surrounding 
environment, including vertical and horizontal traffic signage, as well as the 
presence and behavior of other road users (Kajtez 2014, 17). In addition, 
pre-existing geospatial data, such as that derived from mapping platforms 
(e.g., Google Street View), facilitates advance route planning through detailed 
analysis of road networks and intersections.8

5	 Ibid., Art 3 (22). 
6	 Law on Road Traffic Safety, Art. 7, para. 1. 
7	 Convention on Road Traffic, concluded in Vienna on 8 November 1968, Art. 1 (v). 
8	 During operation, the vehicle continuously collects and processes real-time 
data from its environment, allowing it to respond appropriately to dynamic traffic 
conditions. Through the integration of ultrasonic sensors, computer vision systems, 
and Global Positioning System (GPS) technology, autonomous vehicles are capable 
of following mapped routes while accounting for relevant events and obstacles. 
More advanced systems further possess the capability to autonomously update 
routing decisions on the basis of sensor-derived information. Video processing 
technologies play a crucial role in lane detection, determining the vehicle’s position 
relative to lane boundaries, and estimating distances to surrounding road users. 
These functions collectively enable the safe operation of the vehicle without direct 
human control (Kajtez 2014, 17). Accordingly, autonomous vehicles are designed 
to perform all essential driving functions traditionally carried out by a human 
driver, particularly those related to environmental perception, decision-making, and 
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In this regard, an autonomous vehicle is best understood as the product 
of the integration of multiple sensor systems into a unified technological 
framework that enables the vehicle to “perceive” its environment and adjust 
its behavior accordingly in real time.9 These vehicles combine advanced 
sensing technologies with sophisticated software systems responsible for 
control, navigation, and driving functions. In this context, the concept of the 
Operational Design Domain (ODD) is of particular relevance. Autonomous 
vehicles are typically designed to operate only under specific predefined 
conditions, such as certain types of roads, weather conditions, or traffic 
environments (Mendiboure et al. 2023, 1). This limitation is significant 
not only from a technical standpoint but also from a legal perspective, as 
it delineates the scope within which autonomous operation is considered 
permissible. In this sense, the ODD effectively functions as a de facto 
boundary of lawful system deployment, linking technical capability with 
regulatory permissibility (Mehlhorn, Richter, Shardt 2023, 2205).

Accordingly, autonomous driving exists on a spectrum of technological 
capability, ranging from basic driver assistance to full automation. A widely 
accepted classification framework has been developed by the SAE (Society 
of Automotive Engineers), a global association of engineers and technical 
experts in the aerospace, automotive, and commercial vehicle sectors. 
This framework distinguishes six levels of driving automation based on 
the degree of system autonomy. The criteria for determining the level of 
automation relate to who is in continuous control of the vehicle, whether 

vehicle control. Within such a framework, the role of the human operator is reduced 
to selecting a destination, after which the autonomous system assumes primary 
liability for vehicle operation.
9	 Certain sensor technologies currently employed in autonomous vehicles have 
long been present in conventional passenger and commercial vehicles, including 
satellite navigation systems and ultrasonic sensors used for detecting obstacles 
in the vehicle’s immediate surroundings. In traditional applications, such systems 
typically operate either independently or within lower levels of automation, 
primarily serving to assist the driver (e.g., lane-keeping assistance, parking support, 
and adaptive cruise control). Notwithstanding these advancements, a significant 
limitation of current autonomous vehicle technology lies in the insufficient 
reliability of environmental perception systems under complex driving conditions. 
In particular, such systems have not yet achieved the level of accuracy required 
for safe operation in dense traffic or across all weather conditions. Camera-
based systems may be adversely affected by glare, low visibility, or atmospheric 
disturbances such as fog or smoke, thereby impairing environmental interpretation. 
Ultrasonic sensors are limited by short detection ranges and low resolution, while 
LiDAR (Light Detection and Ranging) systems, although capable of generating 
detailed three-dimensional representations of the environment, are subject to 
constraints including limited range and reduced performance under adverse 
weather conditions, especially heavy precipitation (Jones Day 2021, 4). 
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it is the automated driving system (ADS) or the human driver, as well as 
which driving functions are performed with the support of the ADS. In legal 
analysis, this framework supports a functional approach that focuses on the 
allocation of driving tasks rather than on formal system labels (Milenković, 
Sumpor, Tokić 2025, 4). Under this classification, Level 0 denotes the absence 
of automation, while Level 5 represents full automation.10 The intermediate 
levels are defined as follows: Level 1 (driver assistance), Level 2 (partial 
automation),11 Level 3 (conditional automation),12 and Level 4 (high or full 
automation under specific conditions). The first three levels (SAE Levels 
1–3) are generally regarded as forms of driver assistance, whereas Level 
4 systems are capable of self-driving within defined operational domains 
without human intervention in most circumstances (Doskoch 2023, 3).

10	 Level 5 (full automation) refers to the continuous performance by an automated 
driving system of all aspects of the dynamic driving task across all roadway and 
environmental conditions that a human driver could manage (Leiman 2021, 254). 
11	 Level 2 corresponds to partial driving automation and encompasses advanced 
driver assistance systems operating in real traffic conditions. At this level, the 
vehicle is capable of simultaneously controlling both steering and acceleration 
or deceleration. Nevertheless, Level 2 automation does not constitute fully 
autonomous driving, as the presence and active supervision of a human driver 
remain indispensable. The driver is required to monitor the driving environment 
continuously and must be prepared to assume control of the vehicle at any moment. 
Prominent examples of systems classified at this level include Tesla Autopilot 
and Cadillac Super Cruise, both of which illustrate the current capabilities and 
limitations of partial automation in practice (ADAS 2024). 
12	 Level 3 actually represents conditional automation since the autonomous 
driving system can make decisions based on information and perform operational 
driving tasks (e.g., accelerating past a slow-moving vehicle), while the driver plays 
the role of a backup user and must be constantly alert and ready to take over if 
the system is unable to perform the task (Chatzipanagiotis, Leloudas 2020, 113). 
Audi was among the first to launch a vehicle with Level 3 autonomous driving. 
In the middle is the premium Audi A8 (D5) sedan presented in 2017 in its fourth 
generation. The A8 features Traffic Jam Pilot, which combines a LiDAR scanner 
with advanced sensor fusion and processing power. Traffic Jam Pilot allows the car 
to move independently in traffic and on the highway up to a speed of 60 km/h. 
However, due to still non-existent legal provisions, Audi pushed back the launch 
of the A8 in the US market in 2019 (Karkafiris 2017). Mercedes-Benz achieved 
technology corresponding to Level 3 automation (Mercedes-Benz Drive Pilot) as 
early as 2017. However, due to restrictive EU regulations and regulatory challenges 
in Germany, the company shifted its focus toward the development of autonomous 
vehicles for markets outside the EU, while cooperating with companies such as 
Google, Microsoft, and Matterport (Mrvić Petrović 2023, 36). In 2023, Mercedes-
Benz became the first manufacturer to obtain regulatory approval for a Level 3 
automated driving system in a series-production vehicle (S class W223 and EQS) 
for use on public roads in the United States, with Nevada as the first state to certify 
the system’s compliance with applicable state regulations (Mercedes Benz 2023). 
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Notwithstanding its widespread acceptance, the SAE classification has been 
subject to considerable criticism in legal and academic literature. In particular, 
it has been argued that the framework is primarily technical in nature and 
does not adequately capture the allocation of liability between human drivers 
and automated systems. Level 3 automation, in particular, has been criticized 
for creating ambiguity regarding the division of control and the corresponding 
attribution of liability (Leiman 2021, 255). Furthermore, the SAE taxonomy 
does not possess binding legal force and has been incorporated into regulatory 
frameworks only indirectly and inconsistently. These limitations have led some 
scholars to question its suitability as a basis for legal analysis and regulatory 
design (Leiman 2021, 258).

Finally, it should be noted that autonomous vehicles differ fundamentally 
from traditional motor vehicles in that they incorporate complex software 
systems capable of continuous development and updates. This dynamic 
characteristic further complicates legal classification, as the functional 
capabilities of the vehicle may evolve over time, thereby challenging static 
regulatory definitions and necessitating a more flexible legal approach 
(Yang, Song 2025, 10).

3.	LEGISLATIVE AND REGULATORY DEVELOPMENTS 
PERTAINING TO AUTONOMOUS VEHICLES

Since the late 2000s, substantial progress has been achieved in both 
autonomous vehicle technology and the regulatory framework governing 
them. Major companies, including Google, Continental Automotive Systems, 
Nissan, Toyota, Audi, and Mercedes-Benz, developed operational autonomous 
vehicle prototypes, prompting early legislative responses in several U.S. 
states.

In 2011, Nevada became the first U.S. jurisdiction to authorize autonomous 
vehicles on public roads through Assembly Bill 511 (Anderson et al. 2016, 
41). The law empowered the Nevada Department of Motor Vehicles (NDMV) 
to establish safety standards, regulate testing, and issue specialized driving 
permits. It further recognized that an engaged automated driving system 
performs the functions otherwise required of a human driver under traffic 
law, while also preventing local authorities from imposing additional 
regulatory burdens. Although autonomous operation did not require 
continuous human attention, testing required the presence of a person in 
the driver’s seat capable of taking control of the vehicle (Anderson et al. 
2016, 42). In May 2012, the NDMV issued the first permit for a Toyota Prius 
modified by Google with experimental driverless technology, allowing a 
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human operator to assume control at any time by pressing the brake pedal 
or turning the steering wheel (Garthwaite 2012). Nevada thereby established 
the first comprehensive legal framework facilitating autonomous vehicle 
testing and development.

California adopted a more precautionary regulatory model through Senate 
Bill 1298 in 2012.13 The legislation authorized the California Department 
of Motor Vehicles (CDMV) to regulate testing and deployment, requiring 
manufacturers to obtain prior approval, satisfy safety standards, maintain 
insurance coverage, and comply with registration obligations (Doskoch 2023, 
5). While the law permits autonomous vehicle operation without a human 
driver only after CDMV approval, it mandates that a licensed driver remain 
in the driver’s seat to assume control in the event of system failure, thereby 
ensuring that human intervention remains available where automated 
functions cannot safely complete the driving task (Frisman 2012, 3).

By contrast, Florida adopted one of the most permissive autonomous 
vehicle regimes in the U.S. Florida law expressly recognized the automated 
driving system itself as the legal “operator” of the vehicle and permits fully 
autonomous operation without a human physically present in the vehicle 
(Anderson et al. 2016, 45). At the same time, the legislation required 
compliance with federal safety standards and the capability to achieve a 
minimal-risk condition in case of system failure. Moreover, Florida law 
expressly states that “the State does not prohibit or specifically regulate 
the testing or autonomous operation of vehicles on public roads,” thereby 
underscoring the permissive nature of its regulatory framework (Anderson 
et al. 2016, 46).

In the EU, the strategic necessity of guiding the development and 
deployment of emerging technologies, particularly in the automotive and 
transport sectors, is formally recognized in the European Commission 
Communication of 17 May 2018 entitled Sustainable Mobility for Europe: 

13	 It is noteworthy that San Francisco, otherwise regarded as a leading hub 
for technological innovation, has expressed dissatisfaction with the regulatory 
approach adopted by the State of California with respect to the permissiveness 
of testing emerging technologies on public roads. In late 2023, the city initiated 
proceedings against the state, alleging that its regulatory framework for the 
deployment of autonomous vehicles is unsafe and disruptive. San Francisco has 
called for the suspension of autonomous vehicle operations on its streets until a 
clear and comprehensive legal framework that adequately ensures the safety and 
protection of all road users is established (Mudrić 2024).
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Safe, Connected and Clean,14 which sets out a strategy for the roll-out of 
connected and automated vehicles in Europe, On the road to automated 
mobility: An EU strategy for the mobility of the future.15 This strategic 
approach is reinforced in the communication entitled A Strategy for 
Sustainable and Smart Mobility – putting European transport on track 
for the Future.16 The 2018 Strategy underscores the critical need to 
further harmonize traffic rules and implement safety measures to protect 
pedestrians, cyclists, and motor vehicle operators during the transitional 
period in which conventional and autonomous vehicles share roadways 
(Mrvić Petrović 2023, 31). It recognizes the emergence of new risks related 
to human factors and the complex interactions between human drivers and 
automated systems. The anticipated increase in the presence of autonomous 
vehicles necessitates particular attention to vehicle construction standards, 
the enhancement of “smart” road infrastructure, and the improvement of 
traffic signaling, with specific emphasis on horizontal signaling systems 
(Mrvić Petrović 2023, 31).

In addition to outlining strategic objectives, the EU has commenced 
the development of specific legal and regulatory instruments that directly 
impact the deployment and legal treatment of autonomous vehicles. A key 
milestone is Regulation (EU) 2019/2144 on type-approval requirements 
for motor vehicles and their trailers, which entered into force on 6 July 
2022. This Regulation introduces a comprehensive legal framework for the 
approval of automated and autonomous driving systems, integrating safety 
and cybersecurity requirements applicable at the EU level.17 The provisions 

14	 Communication from the Commission to the European Parliament, the Council, 
the European Economic and Social Committee and the Committee of the Regions, 
Europe on the Move: Sustainable Mobility for Europe: safe, connected, and clean, 
COM (2018) 293 final, 17 May 2018.
15	 Communication from the Commission to the European Parliament, the Council, 
the European Economic and Social Committee and Social Committee and the 
Committee of the Regions, On the road to automated mobility: An EU strategy for 
mobility of the future, COM (2018) 283 final, 17 May 2018. 
16	 Communication from the Commission to the European Parliament, the Council, 
the European Economic and Social Committee and the Committee of the Regions, 
Sustainable and Smart Mobility Strategy – putting European transport on track for 
the future, COM (2020) 789 final, 9 December 2020.
17	 Regulation (EU) No. 2019/2144 on type-approval requirements for motor 
vehicles and their trailers, and systems, components and separate technical units 
intended for such vehicles, as regards their general safety and the protection of 
vehicle occupants and vulnerable road users. 
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extend beyond traditional type-approval criteria to encompass advanced 
driver assistance systems and future driverless technologies, thereby laying 
the groundwork for harmonized safety standards across Member States.

The existing EU legislative framework interacts with broader liability 
and insurance regimes, within which general vehicle insurance and third-
party liability obligations continue to apply to autonomous vehicles under 
current EU law. At the same time, the traditional product liability regime, as 
established by the Product Liability Directive 85/374/EEC, has long imposed 
strict liability on manufacturers for defective products that cause physical 
harm to consumers, including those integrating software components.18 
However, the rapid evolution of automation and the increasing deployment 
of artificial intelligence systems have exposed significant regulatory gaps 
in the allocation of liability and the effective compensation of victims. In 
particular, the application of existing product liability rules to AI-driven 
technologies remains uncertain, due to the blurring of boundaries between 
products and services, as well as the complex and often opaque ecosystem 
of actors involved at different stages of the AI lifecycle (Toman 2023, 715). 
In response, the European Commission has proposed initiatives aimed at 
modernizing non-contractual civil liability rules to address harms caused 
by AI systems, including those deployed in autonomous vehicles, notably by 
introducing mechanisms such as a rebuttable presumption of causality to 
facilitate victims’ access to compensation.19 These regulatory developments 
must be understood within the broader context of ongoing EU efforts to 
align liability frameworks for emerging automated mobility technologies 
with relevant international standards. They are further situated within 
a wider policy discourse in which regulatory approaches are increasingly 
complemented by ethical and governance principles for AI, including those 
reflected in the EU’s Artificial Intelligence Act,20 with the aim of ensuring 

18	 The new Product Liability Directive (EU) 2024 was adopted in 2024, with a 
transposition deadline requiring Member States to implement its provisions into their 
national legal orders by 9 December 2026. The previous Product Liability Directive 
85/374/EEC will remain in force until that date (Dumančić, Vuletić 2025, 67). 
19	 The European Commission in 2022 published the Proposal for a Directive on 
adapting non-contractual civil liability rules to artificial intelligence (the “AI Liability 
Directive”), aimed at modernizing existing liability frameworks to effectively address 
damage caused by AI systems, including those used in autonomous driving. The 
proposal introduces, inter alia, a rebuttable presumption of causality and facilitates 
enhanced access to evidence for claimants (Hacker 2023, 10). The proposal was 
subsequently withdrawn in 2025, thereby halting its legislative progression. 
20	 Regulation (EU) No. 2024/1689 laying down harmonised rules on artificial 
intelligence and amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) 
No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 
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the responsible deployment of autonomous vehicles. Taken together, these 
developments reflect the EU’s dual objective of fostering technological 
innovation in automated mobility while maintaining a high level of safety, 
legal certainty, and consumer protection across the Union.

4.	RECONCEPTUALIZING LIABILITY IN HIGHLY AUTOMATED 
DRIVING

4.1.	From Fault-Based to Risk-Based Liability: Foundations of 
Objective Liability

In light of the foregoing regulatory developments, it becomes necessary 
to reconsider the traditional foundations of liability in the context of 
highly automated driving. Certain European legal systems, such as those 
of France and Serbia, recognize a general principle of strict (objective) 
liability; rather than enumerating specific dangerous objects or hazardous 
activities, the legislature formulates a general rule defining the conditions 
for its application.21 The precise scope of this general norm is subsequently 
developed through judicial interpretation, as courts construe the statutory 
criteria for the imposition of objective liability and assess their application 
to the facts of individual cases (Karanikić Mirić 2016, 189).

In order to ascertain the contours of liability for damage caused by 
autonomous vehicles under the positive law of Serbia, it is necessary 
to examine the existing legal framework governing liability for damage 
arising from the use of motor vehicles, as well as liability for harm caused 
by dangerous objects.22 The general rule on objective liability is set out 

2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial Intelligence Act) (Text 
with EEA relevance), OJ L of 13 June 2024. 
21	 Strict liability denotes a form of legal liability for harm arising from the 
materialization of an abnormal or atypical risk situated within the defendant’s 
sphere of control. Where such a risk, imputable to the defendant, results in damage 
to others, liability is imposed irrespective of any finding of fault (Karanikić Mirić 
2017, 346). 
22	 In earlier legal literature, the nature of this form of liability has been interpreted 
in different ways. According to one view, such liability does not concern the conduct 
of the owner or keeper of the vehicle; rather, it is not necessary for the damage 
to have been caused by their actions, but instead by the operation of the vehicle 
itself. Under this approach, the presumption of liability is grounded in the causal 
link between the functioning of the vehicle and the damage, rather than between 
human conduct and the harmful outcome. By contrast, another line of reasoning 
attributes damage caused by a motor vehicle to the driver, on the basis that the 
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in Article 154 para. 2 of the Law on Obligations (LOO), while the broader 
regime applicable to damage caused by things or activities posing an 
increased risk is elaborated in Articles 173–177 LOO.23 The legislature did 
not provide an exhaustive list of dangerous things or activities; instead, their 
hazardous nature is typically indicated indirectly, through the imposition of 
liability irrespective of fault. Where the law does not explicitly classify a 
particular thing or activity as dangerous, this determination is left to judicial 
assessment (Karanikić Mirić 2016, 189).

The courts are thus empowered to classify a given thing or activity as 
dangerous and to resolve liability for the resulting damage on the basis of 
the objective principle. In Serbian judicial practice, a motor vehicle in motion 
is consistently regarded as a dangerous thing, and its owner is held liable for 
damage caused by its operation under a regime of strict liability. Accordingly, 
liability for damage caused by a motor vehicle does not constitute a distinct 
form of objective liability, but rather represents a paradigmatic application 
of its general form (e.g., situations where a motor vehicle hits a pedestrian, 
cyclist, parked vehicle, fence, or building) (Karanikić Mirić 2016, 190).

The owner may be exonerated upon demonstrating that the damage was 
caused by an external factor originating outside the object, the effects of 
which could neither have been foreseen nor prevented. Similarly, exculpation 
is available where the damage is attributable exclusively to the conduct 
of the injured party or a third person, provided that such conduct was 
unforeseeable and that its consequences could neither have been avoided 
nor averted.24 Accordingly, liability for damage caused by a dangerous object 
constitutes a regime of strict liability, marking a clear departure from the 
fault-based principle that traditionally underpins the law of torts (Sovilj 
2024, 39).

In light of rapid technological developments, particularly the widespread 
deployment of artificial intelligence – characterized by high technical 
complexity, opacity, and limited human control – the risk of harm has 
increased significantly, rendering the application of subjective (fault-based) 
liability often both inequitable and impracticable. In this context, strict 

vehicle merely constitutes an instrument in human hands. From this perspective, 
the owner or keeper of the vehicle is not liable for the “behavior” of the vehicle as 
such, but for their own conduct, or for the conduct of other persons – road users 
(Radišić 1976, 15–16).
23	 Law on Obligations, Official Gazette of the SFRY 29/78, 39/85, 45/89 – decision 
CCY and 57/89, Official Gazette of the FRY 3/93, Official Gazette of SCG 1/2003 – 
Constitutional charter, and Official Gazette of the RS 18/2020. Arts. 154, 173–177. 
24	 Law on Obligations, Arts. 174–177. 
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liability operates as a corrective mechanism in situations involving the use 
of objects that pose an increased risk to the environment, ensuring that 
injured parties receive effective and timely compensation for the damage 
sustained (Belanić, Milisavljević 2023, 15). The rise of autonomous systems 
thus reflects a broader shift from fault-based liability toward risk-based and 
system-oriented models of liability.

4.2.	Driver-Centric and Transitional Liability Regimes in Levels 2 
and 3 Automation

Before addressing the legal challenges posed by higher levels of automation, 
it is advisable to briefly consider Level 2 driving automation, which remains 
firmly embedded within the traditional liability framework. Level 2 driving 
automation does not fundamentally alter the allocation of legal liability. 
Notwithstanding the vehicle’s capability to control both steering and 
acceleration or deceleration simultaneously, the human driver remains the 
primary bearer of legal liability for the safe operation of the vehicle. In this 
context, the driver is subject to a continuous duty of supervision, requiring 
the active monitoring of both the driving environment and the functioning of 
the automated system (Ba, Zhao, Zhang 2025, 1).

The obligation to remain attentive and prepared to intervene at all times 
constitutes a defining feature of Level 2 automation. Failure to comply with 
this duty may give rise to liability under general principles of road traffic 
law, the rules governing mandatory motor vehicle liability insurance, and 
the general rules on the civil liability of the owner or keeper of a vehicle for 
damage caused by a dangerous object. This is because the use of any vehicle 
– whether conventional or autonomous – is associated with comparable 
risks of property damage, personal injury, or death of road users (Mrvić 
Petrović 2023, 38). Accordingly, the use of systems such as Tesla Autopilot 
or Cadillac Super Cruise does not entail a transfer of legal liability from 
the driver to the manufacturer or software provider (Widen, Wolf 2025, 
2). Courts and regulatory authorities generally classify such systems as 
advanced driver assistance tools rather than genuine substitutes for human 
control. Nevertheless, specific legal complexities may arise in cases involving 
system malfunctions, inadequate warnings, or misleading representations 
concerning the capabilities of the technology. In such circumstances, issues 
of concurrent or product liability may emerge, potentially engaging the 
liability of manufacturers under applicable product liability and consumer 
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protection laws.25 However, such liability does not, as a rule, exclude or 
diminish the driver’s primary liability where the duty of supervision has not 
been duly exercised.

While Level 2 automation remains firmly anchored in the traditional 
paradigm of driver liability, the transition to Level 3 automation marks a 
significant conceptual shift in the allocation of control and liability. From a 
legal standpoint, Level 3 (conditional automation) introduces a qualitatively 
distinct and more complex allocation of liability compared to lower levels of 
automation. While the automated system assumes control over the dynamic 
driving task within a defined operational domain, the human driver retains 
the role of a fallback user, thereby creating a dual-layered and inherently 
unstable control structure (Leiman 2021, 254).

One central legal issue concerns the scope and content of the driver’s duty 
to intervene. Unlike Level 2 systems, which require continuous supervision, 
Level 3 permits the driver to disengage from ongoing monitoring under 
normal operating conditions, while still imposing a residual duty to respond 
to system-issued takeover requests. The allocation of liability therefore 
depends on factors such as the timeliness and clarity of the warning, as well 
as the driver’s ability to reassume control within a reasonable time frame 
(Mrvić Petrović 2023, 39). This framework gives rise to significant evidentiary 
and normative challenges, most notably in relation to how the standard of 
care should be defined in highly automated driving environments. Courts 
must assess whether the driver, regardless of whether they were distracted, 
cognitively or physically impaired, disabled, or fully attentive, had a realistic 
and effective opportunity to intervene, taking into account human reaction 
times, situational awareness, and the design of the human-machine interface 
(Uzair 2021, 5). Where warnings are inadequate or untimely, liability may 
shift, at least in part, to the manufacturer or software developer under 
product liability regimes, although the driver is not entirely relieved of 
liability due to the persisting duty of readiness to intervene.26 The precise 
scope of this duty remains subject to ongoing regulatory development and 
judicial interpretation, rather than settled doctrinal consensus.

25	 For instance, in a 2019 Florida crash involving Tesla’s Autopilot system, a federal 
jury apportioned partial liability to Tesla and awarded over $329 million in damages, 
suggesting that the system’s design, performance, and warning mechanisms were 
scrutinized as potential contributing factors under a product liability framework, 
rather than the incident being attributed solely to driver error (Kolodny 2025). 
26	 In Level 3 autonomous vehicle accident cases, Ontario’s Negligence Act provides 
multiple options for assessing proportional fault. Courts evaluate each party’s 
degree of fault based on the specific facts and causation and may impose joint 
and several liability where necessary to ensure that victims receive full and timely 
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Given these uncertainties, the literature presents several competing 
models of liability allocation. A dominant view maintains that primary 
liability should remain with the driver in order to preserve consistency in 
traffic safety and behavioral standards (Widen, Wolf 2025, 1). By contrast, 
an alternative approach argues for a differentiated standard of care based on 
the system’s level of autonomy, assigning greater liability to manufacturers 
while correspondingly limiting the driver’s obligations. A more nuanced 
position links liability to the driver’s actual intervention: where the driver 
actively overrides or influences the system, the driver’s standard of care 
becomes determinative; where no such intervention occurs, liability 
may more appropriately rest with the manufacturer or system operator 
(Ba, Zhao, Zhang 2025, 2). In this context, several scholars propose that, 
following driver intervention, liability should be assessed by reference to the 
degree of control exercised, the reasonableness of the driver’s conduct, and 
the establishment of causation between the intervention and the resulting 
harm. Concurrently, it is maintained that manufacturers should be afforded 
a reasonable scope of statutory defenses so as to ensure proportionality and 
fairness in risk allocation (De Bruyne, Werbrouck 2018, 1151).

Simultaneously, issues of product liability and regulatory compliance 
become increasingly salient at this level. Deficiencies in system design, 
inadequate risk communication, or misleading representations concerning 
system capabilities may give rise to manufacturer liability, particularly 
where such shortcomings contribute to the driver’s failure to intervene in 
a timely manner. Accordingly, Level 3 automation represents a transitional 
phase in the evolution of autonomous driving, characterized by a hybrid 
allocation of liability that challenges traditional doctrines of fault and 
liability. This ultimately confirms that Level 3 automation exposes the 
structural limits of driver-centric liability models, as liability is neither 
fully retained by the driver nor effectively transferred to the manufacturer, 
thereby necessitating a more nuanced, adaptive, and technologically 
responsive legal framework.

4.3.	The Erosion of Driver Liability: Levels 4 and 5 Automation

As the degree of automation increases, the role of the human driver in 
vehicle operation progressively diminishes and is effectively eliminated at 
Levels 4 and 5, where the human occupant, if present, no longer performs any 

compensation (Ba, Zhao, Zhang 2025, 8). 
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driving function and is more accurately described as a passenger or passive 
user (Sovilj 2024, 40). In such conditions, liability frameworks premised on 
driver control become increasingly untenable from a legal standpoint, as the 
traditional conceptual category of the “driver” ceases to correspond to any 
meaningful degree of operational authority or liability.27

This departure from the traditional paradigm raises serious normative 
and doctrinal concerns regarding liability. In particular, it necessitates a 
fundamental reconsideration of whether it is justifiable, from the standpoint 
of both fairness and legal policy, to hold the owner or user liable for damage 
caused by a system over which they lack meaningful control. Pursuant to the 
theory of created risk, the owner incurs liability for damage sustained by 
third parties on the basis of the risk inherently generated by the operation 
of the vehicle, irrespective of fault. This approach reflects a departure from 
fault-based liability and is grounded in the principle that the party who 
introduces a source of increased danger into the public sphere should bear 
the legal consequences of the risks thereby created (Belanić, Milisavljević 
2023, 14). Under this framework, it is, in principle, immaterial whether the 
vehicle is conventional or autonomous; the owner’s liability arises simply 
from possessing a vehicle that creates operational risk (Belanić, Milisavljević 
2023, 14–19). In this sense, the cause of the damage is presumed to reside in 
the dangerous object itself, namely, the vehicle, including, where applicable, 
the autonomous system that governs its operation. An additional argument 
in favor of imposing objective liability upon the owner of an autonomous 
vehicle lies in the enhanced protection afforded to injured parties. Such a 
regime facilitates more effective access to compensation, as claimants are 
able to pursue recovery against the owner directly, rather than confronting 
the significantly more complex task of establishing liability on the part 
of the vehicle manufacturer or the developer of the underlying software 
(Sovilj 2024, 21).

From a legal perspective, Level 4 automation marks a decisive shift in 
the allocation of liability, as the operational control of the vehicle is fully 
transferred to the automated driving system within its defined operational 
design domain. At this level, the human driver no longer performs any dynamic 
driving task, and traditional liability models premised on human control are 
therefore displaced by system-centered governance of driving functions. 
As a result, the applicable legal framework moves away from driver-based 

27	 In the context of accidents involving motor vehicles operating at Levels 0–2, 
where liability can be attributed exclusively to the fault of the vehicle owner, the 
general rules of fault-based liability apply. In such cases, the injured party is entitled 
to seek compensation directly from the vehicle owner (Law on Obligations, Art. 178).
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fault attribution and is more appropriately grounded in product liability. The 
law is thus no longer primarily concerned with human error, but with the 
adequacy, safety, and reliability of the automated driving system itself as the 
primary locus of control.28 Within this framework, liability may attach to the 
manufacturer, software developer, or system operator where the accident 
can be linked to identifiable system deficiencies (Marchant, Lindor 2012, 
1327).29 Such deficiencies may include design defects, inadequate validation 
or testing procedures, insufficient safety redundancies, failure to properly 
communicate system limitations, or errors in post-deployment software 
updates (Gurney 2013, 258). Accordingly, liability assessment at Level 4 
is structured around system performance and compliance with applicable 
safety standards, rather than individual human conduct.

At Level 5, this transformation reaches its logical conclusion. Fully 
autonomous vehicles eliminate the need for any human involvement in the 
driving task, thereby rendering the attribution of liability to the owner or 
user highly problematic, if not conceptually unsustainable (Pellegatta 2019, 
143). It is neither normatively convincing nor ethically justified to impose 
full civil or even criminal liability on individuals who merely occupy the 
vehicle.30 This applies even if they are absent or incapable of influencing 

28	 At the same time, the delimitation of the operational design domain assumes 
critical legal significance. Where a vehicle operates outside the conditions for which 
it was designed, such as specific geographic areas, weather conditions, or traffic 
scenarios, questions arise as to whether liability should be mitigated or redistributed, 
especially where such operation results from user misuse or insufficient system 
safeguards. Moreover, emerging regulatory frameworks increasingly mandate the 
use of event data recorders and transparency mechanisms to facilitate post-incident 
analysis and the attribution of liability (Razdan et al. 2025, 10). These developments 
reflect a broader shift toward a system-oriented model of liability, in which liability 
is distributed among multiple actors rather than concentrated on an individual 
driver. 
29	 In 2019, France adopted the Mobility Orientation Law (Loi d’Orientation des 
Mobilités), which establishes the legal framework governing the regulation and 
operation of autonomous vehicles, including those classified as Level 4 automation 
according to the SAE standards. Pursuant to this law, liability for vehicles equipped 
with a high degree of automation is, as a general rule, attributed to the operator of 
the automated driving system. The term “operator” denotes a natural or legal person 
responsible for the management of an autonomous mobility service, including the 
oversight of the vehicle’s safe operation and proper functioning during periods of 
automated driving. Article 31 of the Law sets forth the conditions under which 
autonomous vehicles may be authorized to operate on public roads, including, inter 
alia, provisions concerning the allocation of responsibilities to operators and the 
applicable insurance obligations (Milenković, Sumpor, Tokić 2025, 7).
30	 A recent 2026 incident involved a Waymo autonomous vehicle that struck a 
child near a school in Santa Monica, prompting an investigation by the U.S. National 
Highway Traffic Safety Administration into whether the system exercised adequate 
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its operation (for instance, children, individuals with significant cognitive 
impairments, or those under the influence of alcohol or psychoactive 
substances). Such an approach would not only undermine the principles of 
fairness but could also hinder the broader societal acceptance and adoption 
of fully autonomous technologies.

However, the deployment of fully autonomous vehicles remains 
significantly constrained across most jurisdictions, primarily due to the 
absence of comprehensive regulatory frameworks, as well as limitations 
in institutional capacity and transport infrastructure. Consequently, their 
operation is, at present, largely confined to controlled environments, such as 
designated urban zones, where additional safeguards are implemented and 
operational parameters, most notably speed, are typically restricted (Butilă 
et al. 2026, 3).

4.4.	Comparative Insights: The German Regulatory Model

In this context of normative uncertainty and limited practical deployment, 
the German legal framework constitutes a particularly salient and 
sophisticated effort to reconcile traditional doctrines of liability with the 
realities of highly automated driving, thereby offering a valuable comparative 
reference point for the development of emerging regulatory regimes. 
Under German law, primary liability rests with the vehicle owner, whose 
compulsory motor vehicle liability insurance covers both personal injury and 
property damage arising from the use of the vehicle, irrespective of whether 
it is conventional or highly automated (SAE Level 4). The 2021 Autonomous 
Driving Act, which authorizes the operation of vehicles equipped with 
autonomous driving functions within a defined operational area, at the 
same time relieves the user of specific operational duties. However, in light 
of Article 8(5bis) of the Vienna Convention on Road Traffic, which requires 
that a human must retain the ability to deactivate the automated system, 
whether from within or outside the vehicle, German legislation introduces 
the novel role of a “technical supervisor”, entrusted, inter alia, with the 
authority to deactivate the automated driving system, thereby assuming a 
function traditionally attributed to the driver (Ebers 2022, 8). In addition, the 
technical supervisor is subject to separate insurance obligations. Questions 
of causation and fault are assessed on a case-by-case basis in the event of a 
traffic violation or accident.

caution, highlighting the challenges in assigning liability when no human driver is 
directly controlling the vehicle (Duncan, Bonos 2026). 
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In the event of an accident, liability is apportioned among 
multiple actors. Pursuant to the German Compulsory Insurance Act 
(Pflichtversicherungsgesetz), the vehicle owner is required to maintain 
liability insurance for the autonomous vehicle. As with conventional vehicles, 
the owner’s insurer is primarily liable for personal injury and property 
damage arising from the operation of the autonomous vehicle (Milenković, 
Sumpor, Tokić 7). Where the accident is attributable to a technical defect in 
the automated driving system, liability may extend to the manufacturer under 
the German Product Liability Act. Furthermore, the technical supervisor may 
incur liability if they fail to intervene appropriately in a critical situation. 
Finally, where a software defect is established as a contributing factor, the 
software developer or supplier may also be held liable under the same 
product liability regime (Milenković, Sumpor, Tokić 7, 2025).

4.5.	Reconfiguring Liability: Product Liability and the Role of 
Software

Legal scholarship reflects a diverse range of positions according to 
which the rules governing manufacturer liability should likewise apply to 
damage arising from the use of autonomous vehicles. Such an approach 
gives concrete effect to the principle of fairness, insofar as it assigns 
liability to the party that has created and introduced the risk, namely, the 
manufacturer of the autonomous vehicle. In addition, the imposition of 
liability upon manufacturers serves an important regulatory preventive, 
and incentive-based function. By internalizing the costs associated with 
potential harm, this framework incentivizes manufacturers to enhance the 
safety and reliability of their products, including through the continuous 
development, monitoring, and updating of the underlying software systems 
(Gurney 2013, 271). Liability in the context of autonomous vehicles 
extends beyond the vehicle manufacturer to include software developers. 
This is particularly relevant given that vehicle manufacturers often do not 
produce the underlying software (Gurney 2013, 271). Given that software 
constitutes a critical component of autonomous vehicle systems, and that 
defects or malfunctions within such software may directly result in harm 
to third parties, there are compelling normative grounds for recognizing 
the liability of software manufacturers for damage arising from the use of 
autonomous vehicles. Inadequately designed or programmed software may 
pose significant operational risks; such risks can affect the safety of all road 
users, due to vulnerabilities or update errors (Sovilj 2024, 42).
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In this respect, the increasing integration of AI into autonomous driving 
systems further complicates the attribution of liability, as the decision-
making processes of such systems may be opaque and difficult to reconstruct 
ex post. Given the technical complexity of these systems, it is to be expected 
that both the expert community and the judiciary will require a period of 
adaptation before developing consistent standards for the assessment of 
liability arising from software-related failures. Consequently, there is a 
need for clear and precise regulatory frameworks governing the liability of 
software manufacturers, particularly in light of the divergent interpretations 
that currently prevail within legal scholarship.31

5.	CONCLUSION

The rapid evolution of autonomous vehicle technologies represents a 
profound transformation in the domain of road transport, with far-reaching 
legal, economic, and societal implications. As this paper has demonstrated, 
the transition from human-driven to algorithmically controlled vehicles 
challenges the foundational principles upon which traditional liability 
regimes have been constructed, particularly those grounded in fault-based 
liability and the central role of the human driver.

At lower and transitional levels of automation (SAE Levels 2 and 3), 
existing liability frameworks remain formally applicable, as the human driver 
continues to bear a residual duty of supervision and intervention. However, 
the increasing reliance on automated systems exposes the structural limits 
of such frameworks, particularly in determining the applicable standard 
of care and the allocation of liability in situations involving partial system 
control. At higher levels of automation (SAE Levels 4 and 5), where human 
control is significantly reduced or eliminated, traditional driver-based 
liability becomes not only inadequate but conceptually unsustainable. 
While objective liability and the theory of created risk provide a functional 
mechanism for victim compensation, their continued application without 
adjustment risks undermining the principles of fairness when imposed on 
individuals lacking meaningful control. This shift underscores the need to 
reconceptualize liability beyond the driver-centric paradigm.

31	 For example, Michigan’s autonomous vehicle legislation limits the liability of 
vehicle manufacturers in cases where a separate (software) company produces and 
integrates autonomous technology into their vehicles (Doskoch 2023, 4). 
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In response to these developments, a gradual shift toward a system-
oriented model of liability is both observable and necessary. This model 
entails a more nuanced allocation of liability among multiple actors, including 
vehicle manufacturers, software developers, system operators, and, to a 
limited extent, vehicle owners. The growing relevance of product liability 
regimes reflects the recognition that risks are increasingly embedded in the 
design, programming, and maintenance of complex technological systems 
rather than in human conduct alone. At the same time, the integration of 
artificial intelligence introduces additional challenges, particularly with 
respect to transparency, causation, and evidentiary standards.

Comparative insights, such as those drawn from the German regulatory 
framework, illustrate the potential for hybrid approaches that combine 
compulsory insurance schemes with differentiated liability rules. Such 
models ensure a high level of victim protection while allowing for the 
subsequent allocation of liability among relevant actors based on fault, 
defect, or regulatory non-compliance. These developments underscore the 
importance of maintaining a balance between legal certainty, technological 
innovation, and the protection of fundamental principles of justice.

From the perspective of the EU, the current regulatory landscape 
for autonomous vehicles remains fragmented and, in certain respects, 
insufficiently adapted to their specificities. While existing legal instruments, 
particularly in the areas of motor vehicle insurance and product liability, 
provide a foundational framework, they do not fully capture the complexities 
arising from highly automated and fully autonomous systems. This supports 
the initial hypothesis that EU liability frameworks are not merely incomplete, 
but structurally misaligned with the realities of autonomous driving 
technologies, thereby highlighting the need for a clearer and more precise 
regulatory framework that adequately reconciles technological innovation 
with legal accountability.

From the perspective of Serbian national law, there are no significant 
disputes regarding liability for damage caused by the use of SAE Level 1–3 
autonomous vehicles that could not be resolved through the application of 
the existing rules governing mandatory motor vehicle liability insurance, 
traffic regulations, and general rules on the liability of the owner or keeper, 
for damage caused by a dangerous object. This is primarily because the 
use of any motor vehicle, whether conventional or autonomous, entails 
comparable risks of property damage, bodily injury, or death affecting road 
users. Within the framework of the Law on Obligations, special provisions 
provide enhanced protection to third parties exposed to the risk of damage 
arising from motor vehicle traffic, and these provisions are equally applicable 
where autonomous vehicles are involved in a harmful event. Specifically, the 
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rules governing liability for damage caused by dangerous objects, the special 
regime applicable to damage caused by moving motor vehicles, as well as 
the manufacturer’s liability for defective products, are all regulated under 
the general framework of the Law on Obligations.32

The application of the provisions of the Law on Obligations is not 
disputed in cases where a SAE Level 1–3 autonomous vehicle is involved 
in a traffic accident and causes damage, since in such situations it is still 
presumed that the driver retains control and supervision over the vehicle. 
However, the issue of liability for damage caused by SAE Levels 4 and 5 
autonomous vehicles is considerably more complex and depends on the 
specific cause of the traffic accident. In this regard, the damage may result 
from a technical malfunction of the vehicle, defects in the design, software, 
or algorithm of the autonomous control system, failures in communication 
between vehicles or between the vehicle and traffic infrastructure, as well 
as external unlawful interference, such as a hacker attack that compromises 
the proper functioning of the autonomous system (Mrvić Petrović 2023, 39). 
Accordingly, in such situations a new cause of traffic accidents emerges – 
namely, the malfunction or error of the autonomous driving system itself. 
As a consequence, the traditional basis of liability founded primarily on the 
conduct of the driver becomes insufficient, and the focus of liability shifts 
toward the vehicle manufacturer as the entity responsible for the design, 
development, and placement of the autonomous system on the market. 
At the same time, given the complexity of the production and distribution 
chain, the possibility of joint liability of other entities cannot be excluded, 
including component manufacturers, software suppliers, distributors, and 
service providers, where it is established that their omission or defect was 
causally connected to the occurrence of the damage.

Given that software constitutes a key functional element of an autonomous 
vehicle, it is justified to consider the establishment of a special liability regime 
for software manufacturers, particularly in situations where the manufacturer 
of the autonomous driving system is not simultaneously the manufacturer 
of the vehicle itself. In this regard, existing models of liability for defective 
products could be expanded to encompass software components, algorithms, 
and artificial intelligence systems that directly influence decision-making 
processes during the operation of the vehicle. Such an approach would enable 
a more precise determination of the causal link between software malfunctions 
and the resulting damage, while also ensuring a fairer allocation of liability 
among the entities involved in the development, production, and placement of 
the autonomous system on the market.

32	 Law on Obligations, Arts. 173–179. 



R. Sovilj, S. Zlatanović (стр. 185–213)

208	 Анали ПФБ 2/2026Анали ПФБ 2/2026

At the same time, the possibility that damage may arise from the 
construction or technical design of the autonomous vehicle itself, 
independently of any software malfunction, cannot be excluded (Belanić, 
Milisavljević 2023, 29). In such circumstances, the issue of concurrence of 
different grounds of liability arises, namely the parallel application of rules 
governing liability for defective products, liability for damage caused by 
dangerous objects, and the general principles of the Law on Obligations. 
For this reason, future legislative regulation in this field should be based 
on a clear distinction between liability for hardware defects, software 
malfunctions, and cybersecurity incidents, while simultaneously providing 
for the possibility of joint and several liability of multiple entities where the 
damage results from interconnected causes.

In the authors’ view, the most appropriate approach for Serbian law 
would be a combined liability model. Such a model should preserve the 
existing regime of strict liability of the vehicle owner or operator toward 
third parties in cases involving SAE Level 1–3 autonomous vehicles, where 
human supervision and control over the vehicle are still present. However, 
with regard to SAE Level 4 and 5 autonomous vehicles, a special regime 
of producer liability should be introduced, applicable to manufacturers 
of autonomous vehicles and software developers in situations where the 
damage results from defects in autonomous driving systems, algorithms, 
or cybersecurity failures. In addition, consideration should be given to the 
introduction of mandatory insurance covering operators and manufacturers 
of highly automated vehicles (SAE Levels 4 and 5).

Accordingly, the reconceptualization of liability in the context of 
autonomous vehicles should not be understood as a complete departure 
from existing legal principles, but rather as their gradual evolution. A 
balanced approach, combining elements of strict liability, product liability, 
and mandatory insurance, appears best suited to address the multifaceted 
risks associated with automated driving. Such an approach must remain 
sufficiently flexible to accommodate future technological developments 
while preserving the fundamental objectives of liability law: compensation, 
deterrence, and fairness.
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1.	TRADE USAGE AND ITS DIFFERENCE FROM CUSTOMARY LAW

1.1.	Turkish Commercial Law

Trade usage is regulated in all three commercial codes of the Republic of 
Türkiye. In the Commercial Code of 1926, however, unlike in the two later 
codes, trade usage was not treated separately from customary law. More 
precisely, Code No. 865 did not regulate trade usage as a distinct category; 
it referred only to customary law in Article 2. By contrast, Article 2(1) of the 
former Turkish Commercial Code No. 6762 and Article 2(1) of the current 
Turkish Commercial Code No. 6102, which has been in force since 1 July 
2012, expressly refer to trade usages and thereby make clear that commercial 
customary law is distinct from trade usage (Kaplan 1987, 46; Ulusoy 2001, 
103; Kiraly 2022, 4). Under these provisions, unless otherwise provided by 
the Code, trade usage cannot serve as the basis for a court judgment unless 
it has been established that the usage has been accepted as commercial 
customary law. Nevertheless, trade usage may be taken into account in the 
interpretation of declarations of will.1 As a rule, trade usages that are not 
accepted as customs can only be used in the interpretation of declarations 
of will. Therefore, it is not possible for trade usages, which are not accepted 
as customary law, to be the basis for a judgement to be rendered by a judge. 
From this point of view, it is possible to characterise trade usage as an 
actual practice or habit that has not reached the level of customary law in 
commercial practice (Arkan 2025, 104). However, as stated in Article 2/1 
TCC, in some cases, trade usages may constitute the basis for the judgement, 
regardless of whether this habit or practice has reached the level of custom, 
solely on the grounds that there is a legal regulation by the legislator 
regarding the application of these usages. Indeed, some articles of the TCC2 
clearly state that trade usages should be applied directly. Therefore, based 
on these, it is possible to define trade usages as the actual practices or habits 
that are used in the interpretation of declarations of will but that have not 
reached the level of customary law in commercial relations, unless explicitly 
stated by the legislator that they apply (Poroy, Yasaman 2024, 136; Ülgen et 
al. 2019, 106–107). The general preamble of the abrogated TCC No. 6762, 
states that ‘every trade usage is not a legal rule in principle, but only a de 
facto habit. Although this usage provides a great benefit in the interpretation 

1	 See also Art. 12/C of International Arbitration Code No. 4686 for a similar 
provision stating that commercial customs and trade usages may be taken into 
consideration in the interpretation and conclusion of contracts.
2	 See section 2.1 below.
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of clear and implied wills, it does not constitute an objective rule of law’.3 
‘Actual habit’ means the same or very similar behaviour towards the same 
or similar situations in a region or among the members of a profession. The 
phrase ‘de facto’ means what is unwritten, put into action, converted into 
action or realised, and is still being or has been applied (Tekinalp 2022, 
630). Since these usages count as ‘de facto habits’, it could be said that 
they blur the contours of law and contract, standing between the parties 
as an element of transition, a penumbra in which all strong contrasts and 
oppositions are toned down and distinct features become indistinguishable 
(Gélinas 2015, 50).

When determining whether a trade usage can applied exceeding the 
interpretation of the will of the parties, it is sufficient to state that trade 
usage may be applied in any legal regulation (positive law), not only in the 
narrow meaning of the code (Tekinalp 2022, 625). While defining trade 
usage, there is no determination in the code as to whether it must be applied 
between merchants or not. However, the TCC expressly stipulates that the 
commercial customary law shall be applied between merchants.4 This 
requires special attention to determining whether the parties are merchants, 
in order for the trade usage to be applied between the parties. First of 
all, considering that trade usage has not reached the level of commercial 
customary law, the parties do not have to be merchants in order for the 
commercial custom to be applied. It is also possible to apply trade usage in 
business or transactions carried out between parties who do not have the 
status of merchant. However, it could be said that these transactions should 
at least have the characteristics of commercial transactions. In order to 
consider the existence of a commercial custom, the parties do not need to be 
merchants; it is sufficient that the transaction between them is a commercial 
transaction. From this point of view, it is possible to characterise the long-
term habits that have been applied between two non-merchant parties as 
ordinary usage (not trade usage). In order for a trade usage to considered 
justified, that usage must consist of abstract rules that exceed the parties 
and have the potential to be applied to events or cases of a similar nature. 
For this purpose, the usage must be related to commercial transactions 
(Kaplan 1987, 49). More precisely, trade usages should be understood as 
habits determined by a chamber or a commodity exchange, which have been 
applied in commercial practice for a certain period of time and which have 

3	 Translated by author.
4	 For the opposite view, see Tekinalp 2022, 628.
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the potential to be applied in the event of a similar situation, case or legal 
relationship. It is possible to apply a trade usage without being determined 
by chambers or commodity exchanges.

It is explicitly regulated that commercial customary law, unlike trade usage, 
may be the basis of the judgement. Thus, commercial customary law should 
be applied even before general provisions (TCC, Art. 1/2). The difference in 
the case of customary law is that the moral element that evolves to comply 
with that practice is based on a wider audience than trade usage. In order to 
discuss about customary law, there must be practices that exceed a habitual 
practice among a few people (for example, the parties to the contract). 
Clarification of this issue is especially important in terms of determining 
whether the trade usage exceeds the level of commercial customary law, and 
therefore whether it may be the basis of the judgement or not. So, when 
will a commercial custom be deemed to exceed the level of customary law? 
The answer to this question depends on when the custom becomes a rule of 
law that will be applied even before the general provisions. More precisely, 
when the conditions for a custom to become a binding rule of law are met, 
it could be said that the boundary between commercial custom and trade 
usage can be defined more easily. The transformation of a custom into a rule 
of law depends on the coexistence of two elements, one material and the 
other moral (psychological). The material element expresses the continuity 
in the application of the custom. Indeed, the fact that a custom becomes a 
rule of law depends on the fact that it is based on the past, to the extent 
that the previous practices cannot be known (Polanski, Johnston 2002, 7–8; 
Işıktaç 1992, 40–41). From this point of view, it is open to debate whether 
only the habits (usages) that have been practised between the parties for a 
certain period of time fulfil the requirement of continuity (Işıktaç 1992, 40). 
The other condition for a custom to become a rule of law is the belief of the 
society or the relevant group that it is necessary to act in the way required by 
the custom (Watson 1984, 563; Polanski, Johnston 2002, 8; Işıktaç 1992, 42). 
This is precisely where the biggest difference between commercial custom 
and trade usage arises. That is to say, in the case of customary law, large 
masses (Serozan 2015, 105) of people throughout the country believe that 
they should behave in that way, and that this belief will lead other people to 
behave in the same way today and in the future. However, the moral belief in 
the necessity to comply with trade usages that have not reached the level of 
the commercial customary law and usage in the society or a group is weak, 
it is based on smaller groups of people, often on common habits between 
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parties.5 In other words, we would like to state that trade usages that are 
not supported by general and widespread opinion (opinio necessitatis) and 
which have the character of habits applied only by a certain (narrow) mass 
(region or professional group) do not reach the level of customary law and 
cannot be the basis of judgement (Serozan 2015, 107; Kaplan 1987, 47).6

In this context, another issue that needs to be emphasised is whether 
there is a need for governmental support (a sanction or a legal regulation 
on compliance) in order for a custom to become a rule of law. In terms of 
customs, it could be said that there is no such obligation on account of the 
moral rule that they should be followed by the majority of the society (Işıktaç 
1992, 44). However, since the trade usage has not yet reached the level of 
customary law, the moral element that the majority of the society should act 
in accordance with that trade usage is low compared to customary law, it is 
necessary to receive governmental support (Levie 1965, 102; Kaplan 1987, 
46–47; Ulusoy 2001, 104, 106). In fact, this issue is explicitly stipulated 
in Article 2/1 TCC, which states that ‘the contrary should be expressly 
stipulated’. In other words, when it reaches the level of customary law, 
trade usage does not need governmental support since it already has both 
the material and moral elements; however, if it has not reached this level, 
governmental support is necessary for it to be the basis of the judgement: 
there must be a clear provision in the legal regulations that the trade usage 
may be applied.

As can be seen, trade usages may be the basis of judgement if they reach 
the level of customary law or if they are explicitly stated in a legal regulation. 
In these two cases, there is no doubt that trade usages are a source of law. 
The main problem is whether trade usages are a source of law if they have 
not reached the level of customary law or if it is not expressly determined in 
a legal regulation that trade usages may be applied. There is an opinion in 
the doctrine that such commercial customs shall not be considered a source 
of law, since they can only be used in the interpretation of declarations of 
will (Ülgen et al. 2019, 107). However, in our opinion, in such a case it is 
possible to consider trade usages as supplementary sources of law, just 
like precedent court decisions (Tekinalp 2022, 635; Işıktaç 1992, 38). This 

5	 This determination, which is made in terms of the extent of the masses 
targeted by customary law and trade usages, can be similarly concluded in terms 
of administrative custom and administrative usage in the sense that administrative 
usage is based on the will of the administration instead of the will of the society 
(Yasin 2012, 35).
6	 For a comparison of the situation in different countries, see Gélinas 2015, 55.
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is because, in this case, trade usages are one of the sources that ‘assist’ in 
the interpretation of the declarations of will or in filling the gaps (Tekinalp 
2022, 635).

Trade usages may be categorised according to various aspects. This 
classification may be on a sectoral basis. For example, it is possible to talk 
about the existence of trade usages specific to sectors such as banking, 
maritime, insurance, or transport. Apart from this, trade usages specific to a 
region may also be mentioned. In such a case, it is our opinion that Article 
2/2 TCC regarding commercial customary law may also be applied to trade 
usages. Pursuant to this provision, ‘[c]ommercial customary law specific to 
a region or a branch of trade shall have precedence over general customary 
law. If the parties concerned are not in the same region, the commercial 
customary law at the place of execution shall apply, unless otherwise stated 
in the law or in the contract.’7

1.2.	Lex Mercatoria and International Commercial Law

Lex mercatoria can be defined as a body of norms specific to international 
trade law that develops organically from commercial relations, judicial 
decisions, or arbitral awards to resolve international commercial disputes 
independently of national legal systems (Güven 2014, 3–4; Bingöl 2017, 
1956; Coetzee 2015, 244). Arising out of modern international commercial 
disputes, lex mercatoria is a term whose origins trace back to Roman 
law (Güven 2014, 3–4). It could be said that lex mercatoria has achieved 
widespread adoption among parties, particularly in European law. Upon 
the execution of an agreement, most parties prefer to utilize contracts 
containing clauses that reference lex mercatoria. This preference stems from 
their desire to protect themselves against both adverse outcomes and the 
inherent uncertainty associated with the application of an unfamiliar foreign 
legal system (Lando 1985, 748). With the aid of these clauses, lex mercatoria 
allows parties to avoid the technical constraints of national legal systems 
and rules that are incompatible with international transactions. This choice 
enables them to escape peculiar formal requirements, short limitation 
periods, and the legal hurdles of domestic laws that might be unfamiliar 
abroad, such as the common law doctrines of consideration and privity 
of contract (Lando 1985, 748). There are two main doctrines concerning 
the sources of lex mercatoria. According to the restrictive view advocated 

7	 Translated by author.
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by Schmitthoff, lex mercatoria consists solely of international conventions, 
model laws, and trade usages and practices (Schmitthoff 1961, 131 ff.; 
Schmitthoff 1964, 16; Schmitthoff 1988, 234). Conversely, the liberal view 
represented by Goldman and Lando – the view we agree with – adopts a 
broader perspective, asserting that the sources of lex mercatoria encompass 
the general principles of international contract law, commercial usages 
and practices, international conventions and model laws, uniform rules, 
standard forms and conditions, codes of conduct, and arbitral awards.8 As 
can be seen, while legal doctrine lacks consensus on the precise substance 
of lex mercatoria, it is undisputed that international conventions, model 
laws and international trade usages form an integral part of its content 
(Lando 1985, 758; Schmitthoff 1988, 234). From this perspective, it can 
be argued that texts such as the United Nations Convention on Contracts 
for the International Sale of Goods (CISG) fall within the framework of lex 
mercatoria (Lando 1985, 749–750; Oğuz 2001, 22 ff.).

From this point of view, in contrast to Turkish law, it could be said that 
trade usages are regarded not as a secondary but as a primary source of 
law in international commercial law (Acar, Yıldırım 2008, 16; Gélinas 2015, 
56). Indeed, while Turkish law requires that a trade usage either attain 
the status of ‘commercial customary law’ or be supported by an explicit 
statutory provision in order to serve as a basis for a judgment, the CISG 
explicitly9 stipulate that parties are bound by any trade usage they have 
agreed upon and any practice they have established10 between themselves.11 
However, none of these texts explicitly define what is meant by ‘trade usage’. 
Consequently, prior to evaluating the applicability of trade usages within 
these provisions, it is warranted to first examine the precise meaning and 
scope of the concept itself. On the other hand, an explanation of the concept 
of ‘trade usage’ has been provided in the doctrine. Accordingly, the term 
‘(trade) usage’ encompasses all practices, courses of conduct, and omissions 
that are generally and consistently observed in commercial transactions 
within a specific trade sector or market centre (Ferrari 2003, 572; Coetzee 
2015, 249). There is, however, no requirement for the relevant commercial 

8	 For a comprehensive list of the supporters of this view, see Özkan 2021, 5.
9	 By explicitly including standard clauses such as FOB, CIF or EX WORKS in the 
contract, these trade usages effectively become binding contractual provisions 
(Pamboukis 2005, 112).
10	 Practices are established by a course of conduct that creates an expectation that 
this conduct will be continued (Pamboukis 2005, 113).
11	 CISG Art. 9(1). For similar regulations see PICC Art. 1.9(1), PECL Art. 1.105(1). 
This rule derives from the general principle of party autonomy (Pamboukis 2005, 
112).
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circles to believe that such usage is legally binding (Ferrari 2003, 572). In 
other words, ‘usages’ within the meaning of the CISG denote courses of 
conduct that are consistently observed by or have been established between 
the specific parties to the transaction (Ferrari 2003, 572). For a practice to 
be characterized as a trade usage, it must either be long-standing between 
the parties or have found application across many legal transactions (Ferrari 
2003, 572; Schmidt-Kessel 2022, 205; Lookofsky 2022, 52). Trade usages 
that are widely recognized and frequently implemented take priority over 
general commercial customs (Coetzee 2015, 249; Mak 2016, 121; Schmidt-
Kessel 2022, 202). Insofar as these usages do not necessitate an opinio 
necessitatis – i.e. the subjective belief that the practice is legally mandatory 
– they retain full applicability to inter-party disputes, regardless of whether 
they have formally attained the status of customary law. In fact, since a factual 
element of trust and venire contra factum proprium has developed between 
the parties, which should not be undermined, the agreed trade usages take 
priority over other practices between the parties and lex mercatoria (Ferrari 
2003, 572–573; Schmidt-Kessel 2022, 201, 204; Lookofsky 2022, 52). From 
this perspective, practices between the parties regarding standard terms or 
the price can also be the subject of the usage (Schmidt-Kessel 2022, 205). 
Thus, it is possible to conclude that Article 9 CISG confirms that the parties 
to an international sale are bound not only by the express terms of their 
contract; they are also bound by their own prior practices, as well as the 
more widely observed usages within the relevant branch of trade (Lookofsky 
2022, 51). The burden of proving the requisite elements of a practice falls on 
the party asserting it. While governed by the forum’s procedural rules (lex 
fori), evidentiary restrictions cannot be so stringent as to render the proof of 
such practices practically impossible (Schmidt-Kessel 2022, 206).

In this regard, these regulations do not mandate that a trade usage reach 
the status of customary law or be explicitly sanctioned by legislation for its 
enforcement. On the contrary, the course of dealing established between 
the parties is inherently binding, and its application to legal disputes 
remains beyond doubt. Conversely, under Turkish law, a trade usage, even 
if consented to by the parties, lacks autonomous binding force and serves 
merely as an interpretative tool for their declarations of intent. Likewise, 
trade usages emerging from the parties’ factual conduct, without an explicit 
agreement, cannot be relied upon as a legal basis for judicial decisions in the 
Turkish legal system.

A further point to address is Article 9(2) CISG, which provides that, unless 
otherwise agreed, the parties are presumed to have implicitly accepted 
a trade usage they knew or should have known, provided it is widely 
recognized (known) and regularly observed in international trade. This 
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provision relies on the ‘knowledge’ criterion – whether the parties knew 
or ought to have known about the usage – to determine its applicability. 
Consequently, the trade usage that the parties were unaware of, or were 
not expected to know, cannot be applied to the contract, unless there is an 
agreement to the contrary. In contrast, Article 1.9(2) of the International 
Institute for the Unification of Private Law (UNIDROIT) Principles (PICC) 
and 1.105(2) of the Principles of European Contract Law (PECL) state that 
parties are bound by widely known12 and regularly observed trade usages, 
except where applying such a usage would be ‘unreasonable’. Unlike the 
CISG, the PICC and the PECL limit the application of a trade usage based 
on its reasonableness rather than the parties’ knowledge. This second 
approach is more practical: it replaces the subjective ‘knowledge’ test with a 
more objective ‘reasonableness’ standard that can be assessed based on the 
specific circumstances of each case (Bonell 1996, 31). Considering all these 
regulations as a whole, it can be summarized as follows:

i.	 Parties may explicitly stipulate the application of trade usages within 
their contract. For instance, if there is an explicit contractual provision 
stating that the fee payable to one of the parties shall be determined 
in accordance with trade usage, the usage shall be binding on the 
parties.

ii.	 Even in the absence of an express agreement, the consistent course 
of conduct established between the parties over time may attain 
the status of a trade usage, thereby becoming binding. From this 
perspective, it is essential to recognize such factual practices as 
primary norms of the legal relationship. Indeed, these habitual 
patterns of conduct should be prioritized as the fundamental basis of 
the contract, often prevailing over general written regulations.

iii.	 Unless otherwise agreed, parties are exempt from the binding effect 
of a widely recognized trade usage specific to their sector if they 
were unaware, and could not be expected to have been known, of 
its existence, or if the application of such a usage would be deemed 
unreasonable under the specific circumstances of the case.

12	 The term ‘widely known’ does not mean that all persons who are active in that 
particular branch of trade must know the usage, nor is it necessary that the usage 
be known throughout the world (Ferrari 2003, 574).
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2.	LEGAL REGULATIONS ON TRADE USAGES

2.1.	Determination of Trade Usages

Code No. 5174 on the Union of Chambers and Commodity Exchanges 
of Türkiye and Chambers and Commodity Exchanges is one of the most 
fundamental regulations regarding the determination of trade usages. 
According to Article 12/1-(f) of this Code, it is among the duties of the 
chambers13 to determine the commercial and industrial customs and trade 
usages within their area of operation, to submit them to the Ministry of Trade 
for approval and to publish them.14 This determination and publication is 
carried out by the chamber assemblies consisting of members elected by the 
professional groups for four years (Code No. 5174, Arts. 16/1 and 17/1-(e)). 
Commercial customs and trade usages are determined by the decision of the 
Grand National Assembly by taking the opinion of the relevant professional 
committee and submitted to the approval of the Ministry. The commercial 
customs and trade usages approved by the Ministry shall be recorded in the 
book for their registration and shall be published by appropriate means.15 
In addition, these are notified for three months by hanging them in the 
announcement places of the chambers (Regulation on Chamber Procedures, 
Art. 46/2).16 Commercial customs and trade usages by geographical region 
are determined by a separate decision of the assemblies of all chambers 
established within the geographical region and submitted to the Ministry 
for approval. Article 46/2 of the Regulation on Chamber Procedures applies 
for the customs and trade usages approved by the Ministry (Regulation on 
Chamber Procedures, Art. 46/3).17 Furthermore, the determined wastage, 
loss and yield rates and the professional decisions to be complied with and 
the commercial customs and trade usages approved by the Ministry, and the 
Union of Chambers and Commodity Exchanges of Türkiye is notified by the 
relevant chamber (Regulation on Chamber Procedures, Art. 48).18 It is one of 

13	 What is meant by ‘chambers’ is the chamber of commerce and industry, chamber 
of commerce, chamber of industry and chamber of maritime commerce (Code No. 
5174 Art. 3/1-(b)).
14	 See also Art. 46/1 of the Regulation on Chamber Procedures, issued to regulate 
the procedures and principles related to commercial customs and trade usages.
15	 Similarly, see Art. 38/2 of the Regulation on Commodity Exchange Procedures.
16	 Similarly, see Art. 38/2 of the Regulation on Commodity Exchange Procedures.
17	 Similarly, see Art. 38/3 of the Regulation on Commodity Exchange Procedures.
18	 Similarly, see Art. 40 of the Regulation on Commodity Exchange Procedures.
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the duties of the commodity exchange19 to determine the commercial customs 
and trade usages related to the commodity exchange within its territory, to 
submit them for the approval of the Ministry and to publish them, and this 
duty is fulfilled by the commodity exchange assembly consisting of members 
to be elected by the professional groups for four years (Code No. 5174, Arts. 
38/1 and 39/1-(d)).20 As can be seen, the determination and publication of 
trade usages are among the duties of chambers and commodity exchanges. 
In practice, it is noted that the Union of Chambers and Commodity Exchanges 
of Türkiye, chambers of commerce and commodity exchanges determine 
and publish commercial customs and trade usages periodically and publish 
them on their websites.21

In this framework, we would like to emphasise that for a usage to become 
a trade usage, it does not necessarily have to be determined or published by 
the Union of Chambers and Commodity Exchanges of Türkiye, the relevant 
chamber of commerce, commodity exchange or chamber of industry. Such 
determinations only enable the trade usage to be easily identified. It is also 
possible that practices or habits that are not determined or published by 
these organisations may also constitute trade usages. However, it is not 
necessary for the parties to be merchants in order for such practices between 
the parties to be accepted as trade usages instead of ordinary usages, but we 
are of the opinion that the transaction should be a commercial transaction.

In our opinion, what should be understood as trade usages should be the 
common trade practices between parties or in the specific professional group 
or region. Therefore, although not determined by a chamber or a commodity 
exchange, common practices that have become a de facto habit should also 
be considered as trade usages. This depends on the commercial transaction 
characteristic of that usage. Commercial transactions are regulated under 
Article 3 and Article 19 of the TCC. Pursuant to Article 3 TCC, all transactions 
and acts concerning a commercial enterprise and the matters regulated 
under the TCC constitute commercial transactions. Pursuant to Article 19/1 
TCC, the obligations of a merchant are commercial. However, if a natural 
person merchant clearly informs the other party that the transaction is not 

19	 Commodity exchange refers to commodity exchanges bearing the title of 
commodity exchange and commodity specialised exchange (Code No. 5174, Art. 
3/1-(c)).
20	 See also Art. 38/1 of the Regulation on Exchange Procedures, issued to regulate 
the procedures and principles regarding commercial customs and trade usages.
21	 For an up-to-date list of commercial customs and trade usages published by the 
Union of Chambers and Commodity Exchanges of Türkiye, see https://tobb.org.tr/
HukukMusavirligi/Documents/orf.xls, last visited May 27, 2026.

https://tobb.org.tr/HukukMusavirligi/Documents/orf.xls
https://tobb.org.tr/HukukMusavirligi/Documents/orf.xls
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related to their commercial enterprise at the time of the transaction, or if the 
situation is not favourable for the transaction to be deemed commercial, the 
debt is deemed ordinary and not commercial. Pursuant to Article 19/2 TCC, 
contracts that are commercial transactions for only one of the parties are 
deemed commercial transactions for the other party, unless otherwise stated 
by the Code. Therefore, there is no doubt that the matters regulated under 
the TCC constitute commercial transactions. For this reason, in cases where 
the relationship between the parties is related to one of the matters regulated 
under the TCC, it is possible to accept the common actual habits of the parties 
as trade usages and use them in the interpretation of the declarations of will. 
The same applies to the activities carried out by legal person merchants (trade 
companies). In the case of natural person merchants, the same conclusion 
should be reached in the event that the transaction is deemed commercial 
for both parties, and the common actual habits practised between the parties 
should be considered as trade usages and should be used in the interpretation 
of the declarations of will. In the event that a transaction is deemed to be 
commercial due to its regulation under the TCC, it does not matter whether 
the parties to the transaction are merchants or not. For example, a cheque, as 
a bill of exchange, is regulated under Article 780 et seq. in Book 4 of the TCC 
on negotiable instruments. Cheques are not necessarily issued by merchants; 
it is also possible for non-merchants to issue cheques. Accordingly, the actual 
habits regarding the cheques issued over time, due to ordinary or commercial 
transactions between the parties, should be considered as trade usage, 
since the issuance of cheques is regulated under the TCC.22 Similarly, since a 
contract that is deemed to be a commercial transaction for a merchant will 
also constitute a commercial transaction for the artisans on the other side 
of the relationship, the common actual practices regarding this relationship 
between merchant and artisans should also be considered as trade usage, 
which is an indication that the parties do not necessarily need to have the title 
of merchant in order for the trade usage to be in issue.

On the other hand, the consumer transactions23 regulated by the Turkish 
Consumer Protection Code (CPC) No. 6502, may be given as an example of 
cases where a contract that constitutes a commercial transaction for one 

22	 It states that post-dated cheques given by one party to the other are in 
accordance with trade usage, see 11th Civil Chamber of the Court of Cassation, 
No. 825/9047, 2024/5533–9317. All decisions of the Court of Cassation used in 
this article have been accessed through the Court of Cassation website: https://
karararama.yargitay.gov.tr, last visited May 27, 2026.
23	 Art. 3/1-(l) of the CPC: ‘Consumer transaction [means] all contracts and legal 
transactions including independent contract, shipping, brokerage, insurance, 
proxy, banking and similar contracts, established between consumer and natural 

https://karararama.yargitay.gov.tr
https://karararama.yargitay.gov.tr
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party may not be considered a commercial transaction for the other party. 
Since a contract that constitutes a consumer transaction for one party can no 
longer be considered a commercial transaction due to the provisions of the 
Consumer Protection Code, the application of trade usage to this transaction 
is also not applicable. This situation is one of the cases specified in Article 
19/2 TCC, where the law provides otherwise.

2.2.	Trade Usages as a Basis for the Decision

As stated before, in order for trade usages to be the basis of a decision, 
they must either have reached the level of commercial customary law or 
there must be a provision in the current legal regulations stipulating that 
trade usages may be applied to a subject matter. Some of these provisions 
are regulated by the TCC. The first of these provisions is given in Article 
90/1-(e) of the TCC, which stipulates that interest shall accrue for the 
amounts written in the receivable column of the current account from the 
date they are recorded, in accordance with the contract or trade usages. The 
same applies to the determination of the difference between the credit and 
debit items by closing the current account at the end of certain accounting 
periods (TCC, Art. 94/1). Therefore, if there is a trade usage regarding the 
transfer of the current account, there is no doubt that this usage may be the 
basis of the judgement.

Article 115 of the TCC, which stipulates that the amount of remuneration to 
be paid to the commercial agent should be determined according to the trade 
usage, in cases where the amount of remuneration to be paid to the agent is 
not determined by the contract, is one of such provisions, and it shows that 
the trade usage, if any, may be the basis of the decision in a dispute regarding 
the amount of remuneration to be paid to the commercial agent. Other 
provisions of the TCC where trade usage may be the basis for the decision are 
as follows: Article 711/2 on the determination of the value of money without 
legal value in bill of exchanges payable in foreign currency; Article 802/2 
on the determination of the value of foreign currency in cheques payable in 

persons or legal entities, including the public legal entities, acting with commercial 
or professional purposes or on behalf or on account of such, in the goods and 
service markets.’ Also according to Art. 83/2 CPC: ‘A regulation made in other 
laws for transactions where the consumer is one of the parties, does not prevent 
such transaction from being a consumer transaction and does not hinder the 
implementation of the provisions of this law related to duty and authority.’ CPC 
English language version: https://ticaret.gov.tr/data/5d42a9b313b87632542a2dae/
LAW%20ON%20CONSUMER%20PROTECTION.pdf, last visited May 27, 2026.

https://ticaret.gov.tr/data/5d42a9b313b87632542a2dae/LAW%20ON%20CONSUMER%20PROTECTION.pdf
https://ticaret.gov.tr/data/5d42a9b313b87632542a2dae/LAW%20ON%20CONSUMER%20PROTECTION.pdf
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foreign currency; Article 863/1 on the obligation of the consignor to load the 
goods by placing, stacking, tying, fastening and fixing them in the vehicle in a 
manner suitable for the safety of carriage, and to discharge them in the same 
manner, unless it is otherwise understood from the contract, the necessity 
of the situation or the trade usage; Article 878/1-(a) on the release of the 
carrier from liability if the loss, damage or delay in delivery is attributable 
to the use of an open-top vehicle or loading on deck in accordance with the 
contract or trade usage; Article 1143 on who bears the costs of transporting 
and discharging the goods to the ship; Article 1151/2 on that the carrier 
may carry the goods on deck if it is in accordance with trade usage; Article 
1153/2 on the calculation of the loading time; Article 1167 on the calculation 
of the discharge expenses; Article 1169/2 on the calculation of the discharge 
time; Article 1176/1 on that in the event that the consignee, who is obliged 
to take delivery of the goods in the cash and cargo contract, is not known, the 
notification will be made by publication according to the trade usage; Article 
1178/3-(b) regarding the duration of the liability of the carrier; and Article 
1410/1 regarding the determination of the insurance period.

Apart from these provisions of the TCC, other trade usages that may be 
the basis for the judgement include: Article 13/3 of By-law No. 6/5176 
on the Inspection of Exported Goods and Their Compliance with the Sales 
Agreement regarding the procedures for sampling and the determination 
of the quantity; Article 4/1-(g) of the Price Label Regulation regarding 
the determination of the unit price of the good and Article 4/1-(b) of the 
Communiqué on the Use of Domestic Production Logo on Price Labels; Articles 
5 and 6 of the Regulation on Commodities Subject to Commodity Exchanges 
and the Registration of the Purchase or Sale of These Commodities regarding 
the determination of the minimum commodities and the commodities that 
are not subject to purchase and sale in the commodity exchange and are not 
among the fresh fruits and vegetables within the wholesale market; Article 
5/2 of the Regulation on Purchase and Sale of Chambers of Agriculture and 
Union of Chambers of Agriculture of Türkiye regarding the determination 
of when the purchase of goods and services will be made; Article 7/2 of the 
Communiqué No. 2018–32/48 on Decree No. 32 on the Protection of the 
Value of the Turkish Currency regarding whether there is a requirement for 
weighing and analysing at the destination in the sales contract or letters of 
credit; Rule (1) of the 2004 York Antwerp Rules, which provides that the 
throwing overboard of cargo not carried in accordance with established 
trade usage is not regarded as common average; Article 536 of the Turkish 
Code of Obligations (TCO), which provides that the commissioner may 
sell the goods on credit according to the trade usage at the place of sale, 
unless the principal prohibits it; Article 537/1 of the TCO, which determines 
whether the commissioner will be liable in the event of a guarantee; Article 
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233/3 of the TCO on whether the price can be determined on the basis of 
gross weight in the sale of commercial goods; Article 522 of the TCO on 
the determination of the brokerage fee; Article 21/4 of the Regulation on 
Licensed Agricultural Products Warehousing regarding the determination 
of the net weight of packaged products; Article 11/1 of the Regulation No. 
87/11549 on the Determination of the Measures of Agricultural Income 
regarding the determination of the average sales price.

3.	TRADE USAGES IN JUDICIAL DECISIONS

A search for ‘trade usage’ in the official online database of the Court of 
Cassation decisions reveals that this term appears in 295 decisions of the 
commercial chamber (11th Civil Chamber). After each of these decisions 
was examined individually, it was additionally verified from the Union of 
Chambers and Commodity Exchanges of Türkiye website24 whether the 
trade usages mentioned in the decisions were only valid between the parties 
or whether they were among the trade usages declared by the Union of 
Chambers and Commodity Exchanges of Türkiye. The distribution and the 
conclusions following the examination of all of these decisions are as follows:

Figure 1

Source: Prepared by the author on the basis of the analysed decisions of the Court of 
Cassation.

24	 Available at https://tobb.org.tr/HukukMusavirligi/Documents/orf.xls, last visited 
May 27, 2026.
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24 Available at https://tobb.org.tr/HukukMusavirligi/Documents/orf.xls, last visited May 27, 2026. 

https://tobb.org.tr/HukukMusavirligi/Documents/orf.xls
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1. In a significant number of the decisions of the Court of Cassation, it is 
observed that trade usage is not used in the meaning specified in Article 2 
of the Turkish Commercial Code (84 decisions, 28.5%). In these decisions, 
it is seen that the habits applied only between the parties to the case and 
had not become a commercial customary law applied by a large section of 
society, are taken as the basis for the judgment. While it is clear that such 
cases are incompatible with the principle of legal certainty, there is a danger 
that habits applied solely between the parties may take precedence over 
legal regulations and be applied before them. Therefore, in these decisions, 
the application of customary customs between the parties, even before 
legal provisions, is clearly contrary to the law and the hierarchy of norms. 
An example of this situation is a decision stating that issuing 73 cheques in 
one day is contrary to trade usage.25 There is no legal regulation stipulating 
that 73 cheques cannot be issued in a single day, nor is there a limit on the 
number of bills of exchange that can be issued in a single day between the 
parties. However, it is contrary to law to argue that such conduct is contrary 
to trade usage and that the cheques in question were issued in bad faith.

Similarly, the decisions stating that according to trade usage, trademark 
licence agreements are valid for one year are not accurate,26 as they limit the 
duration of trademark licence agreements despite the absence of any such 
limitation in the law.

In some cases, the use of trade usage as a basis for the judgment may 
clearly constitute a violation of the law if it does not reach the level of 
customary law or if there is no legal regulation on which it can be based. 
For example, under Turkish law, a cheque is considered payable when 
presented (TCC, Art. 795/1).27 However, it is possible to argue that some 
decisions stating that the issuance of post-dated cheques is a trade usage28 
do not comply with the principle of the rule of law, given the risk that clearly 
unlawful practices or usages between the parties could replace mandatory 
provisions.

25	 11th Civil Chamber of the Court of Cassation, No. 2009/5233–2010/11450.
26	 11th Civil Chamber of the Court of Cassation, Nos. 2013/4103–2014/10174, 
2014/17037–2015/4775.
27	 However, according to Provisional Article 3/5 of the Cheque Code, until 31 
December 2028, the presentation of a cheque to the drawee bank prior to the date 
of issue stated on it is invalid, thus enabling post-dated cheques in practice.
28	 11th Civil Chamber of the Court of Cassation, No. 2024/5533–9317, 2024/825–
9047.
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Similarly, decisions regarding the trade usage of single-signed bills of 
exchange in commercial relations between parties,29 where it is stipulated 
that bills of exchange shall be drawn up with dual signatures, and the fact 
that the drafter did not previously object to this situation, are also contrary 
to law. This is because the power of representation may be restricted by 
granting joint power of representation (Turkish Civil Code, Art. 549/2), 
and in the case of unauthorised representation when drawing up a bill of 
exchange, the unauthorised representative is personally responsible (TCC, 
Art. 678). When these provisions are considered together, even though 
it is stated that a bill of exchange shall be drawn up with two signatures, 
the unauthorised representative who drew up the bill of exchange alone, 
and not the one represented without authorisation, should be liable for 
bills of exchange drawn up with a single signature. The trade usages other 
than those listed in the 84 decisions falling into this category are generally 
not contrary to law, but they are not accepted as usages by a chamber of 
commerce or industry, there is no legal regulation regarding their use as 
a basis for a judgement, and these practices have gone beyond the actual 
habits between the parties and reached the level of commercial customary 
law. According to a view that we also agree with, these practices, while 
not contrary to law, can only be taken into account when interpreting the 
parties’ intentions and cannot form the basis of a ruling (Smythe 2016, 8). In 
light of the aforementioned provisions of the CISG, the PICC, and the PECL, 
it is evident that the rulings of the Turkish Court of Cassation are consistent 
with these international frameworks. Although the Court interprets trade 
usage quite broadly, exceeding the principles set out in Article 2 TCC 
and adopting a view that arguably transcends statutory boundaries, this 
approach remains fundamentally aligned with the international principle 
that ‘parties are bound by any usage to which they have agreed and by any 
practices which they have established between themselves’ (CISG, Art. 9; 
PICC, Art 1.9). Indeed, by ruling that factual practices between the parties 
must be implemented as trade usage, the Court has explicitly affirmed their 
binding nature.

Within the scope of Article 2 of the Turkish Commercial Code, the trade 
usages that may be taken as a basis for the judgement must be concrete 
practices relating to the dispute in question. More specifically, there must 
be a clear usage relating to that dispute and that usage must form the basis 
of the judgement. However, in most decisions, it is stated that trade usage 
must be applied, without clearly set out what that usage is. For example, 

29	 11th Civil Chamber of the Court of Cassation, Nos: 2012/3686–2013/19994, 
2016/729–8239, 2017/4404–2019/1112.



U. Tekin (стр. 215–241)

232	 Анали ПФБ 2/2026Анали ПФБ 2/2026

a decision concerning a financial leasing agreement30 states that the legal 
regulations and trade usages relating to financial leasing should be applied, 
but it does not clearly set out what these usages are. The reasons for acting 
in accordance with the trade usage or what this trade usage entails are not 
included in the decisions rendered on the grounds that the parties acted 
contrary to the trade usage. However, considering that usage is a practical 
behaviour, when it is taken as the basis for the judgement, what this usage 
entails must also be clearly stated. This determination requires that the 
trade usage be clearly established by inquiring with the relevant chambers 
and exchanges, or by obtaining an expert opinion, whereas the examination 
of these decisions shows that they merely state in abstract terms that the 
behaviour between the parties was contrary to usage.

2. The examination of the decisions of the Court of Cassation shows 
that there are no decisions in which the term trade usage is defined or its 
distinction from commercial customary law is clarified. In the decisions of 
the Court of Cassation referring to trade usage, it is apparent that the term is 
used in a manner that refers to a general or abstract rule or practice rather 
than what should be understood by usage. Of the 295 decisions analysed in 
our study, 157 (53.2%) mention that the parties did not act in good faith, did 
not comply with the principle of honesty and commercial practices, or did 
not act in accordance with the prohibition of competition.31 In other words, 
in these decisions, trade usage, good faith, and honesty are characterised 
as fundamental principles of civil law, and acting in accordance with trade 
usage is considered equivalent to acting in good faith, acting in accordance 
with the law, acting in accordance with the ordinary course of life, or acting 
in accordance with the principle of fairness.32 Also, in some decisions, 
acting in accordance with trade usages has been considered equivalent 
to the obligation to act prudently, and reference has been made to the 
expectation of acting in accordance with trade usages in cases where the 
trader is required to act prudently.33 It is clear that the trade usage referred 

30	 11th Civil Chamber of the Court of Cassation, No. 2008/12814–2010/4510.
31	 It is widely acknowledged that this approach is characterized as the ‘homeward 
trend’, which is fundamentally incompatible with uniform instruments such as the 
CISG, PICC, and PECL, as it results in the prioritization of domestic law over these 
international rules (Dimatteo, Janssen 2014, 80).
32	 For examples of such decisions, see the decisions of the 11th Civil Chamber 
of the Court of Cassation, Nos. 2023/2067–2024/4401, 2023/6932–2024/8210, 
2024/ 421–8715, 2023/6928–2024/8207, 2022/6246–2024/2735.
33	 These decisions, like the decisions above, mention an abstract wish to act in 
accordance with the trade usage, instead of determining what is understood to be 
the trade usage or whether there is a trade usage that applies to the specific dispute 
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to in these decisions does not express the same matter as the trade usage 
mentioned above and in Article 2/1 TCC. This is because these decisions 
refer to a principle abstracted from trade usage as a general aspiration, and 
compliance with trade usage is considered equivalent to compliance with 
the contract, the principle of good faith, honesty, the ordinary course of life, 
and the duty to act prudently. However, in such cases, there is a violation of 
a provision, the contract between the parties, the duty to act prudently, the 
principle of good faith, or honesty, and the applicable provisions are already 
clear; there is no need for trade usage. We would like to emphasize that the 
Turkish Court of Cassation’s approach – viewing trade usage as a general 
principle of law rather than a mere factual practice between parties – is 
compatible with the provisions of the CISG, the PICC, and the PECL, despite 
its inconsistency with Article 2 TCC. Specifically, unless otherwise agreed, 
parties are bound by practices that are widely recognized and regularly 
observed within a particular trade in international commerce, except where 
the application of such usage would be unreasonable or where the parties 
lack actual or constructive knowledge thereof. Consequently, international 
trade usages – such as acting in accordance with the ordinary course of 
events, the principle of good faith, the obligation to act as a prudent merchant, 
and non-competition requirements – undoubtedly find application in the 
parties’ relationship, provided there is no contrary agreement or reasonable 
justification for their exclusion. In this regard, it is possible to conclude 
that this category of rulings, which forms the core of jurisprudence of the 
Court of Cassation on trade usage, aligns with the international commercial 
regulations.

3. We would also like to note that, apart from the general approach 
mentioned above, the Court of Cassation has issued a small number of 
decisions (46 decisions, 15.6%) in which trade usage is considered within 
the scope of Article 2/1 of the Turkish Commercial Code. The decisions 
stating that a closed invoice constitutes prima facie evidence that the alleged 
debt has been paid34 can be cited as examples of trade usages that can be 
used in the interpretation of declarations of intent, considering the trade 
usage of the İstanbul Chamber of Commerce dated 3 April 2009. On the other 
hand, it could be said that trade usage within the meaning of Article 2/1 
of the Turkish Commercial Code is referred to in decisions stating that the 

(or used in the interpretation of the declarations of will). See the decisions of the 11th 
Civil Chamber of the Court of Cassation, Nos. 2023/3050–2024/5805, 2023/581–
2024/4192, 2023/5728–2024/783, 2023/3328–2024/5743, 2021/5214–2023/4224.
34	 In this respect, see the decisions of the 11th Civil Chamber of the Court of 
Cassation Nos. 2022/508–2023/4069, 2016/11336–2018/4018.
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wastage rates in products must be determined according to trade usage.35 
Similarly, the decision of the Isparta Chamber of Commerce and Industry 
dated 23 January 2013, stating that commission fees shall be determined by 
commission agents in the region, and the decision of the Izmir Chamber of 
Commerce dated 13 April 1950, stating that commission fees are earned as 
a matter of custom for brokerage activities, should be considered as trade 
usages that can be used as a basis for judgement within the scope of Article 
2/1 TCC. However, since the provisions of the previously discussed Chamber 
and Stock Exchange Transactions Regulations clearly state that trade usage 
must be applied, there is no legal obstacle to trade usage being taken as the 
basis for determining wastage rates.36 It should also be noted that 26 of the 
46 decisions in this category relate to early closure commissions, and there 
is no doubt that there is a legal ground for the application of trade usage 
when the Central Bank decides that a commission must be paid to the bank 
in the event of early closure of loans.

4.	TRADE USAGES IN TERMS OF THE OBLIGATION OF THE 
JUDGE TO CLARIFY THE LAWSUIT AND TO APPLY THE LAW 
EX OFFICIO

One of the issues to be emphasised in relation to trade usages is the status 
of these usages vis-à-vis the principles of the duty of the judge to clarify 
the lawsuit (Code of Civil Procedure (CCP), Art. 31) and the enforcement 
of the law (CCP, Art. 33). Pursuant to Article 31 CCP, in cases where the 
clarification of the dispute is mandatory, the judge may require the parties 
to provide explanations, ask questions, and request the presentation of 
evidence on matters that he/she deems to be materially or legally unclear 
or contradictory. From this point of view, trade usages, which may be the 
basis of the judgement, should be taken into consideration by the judge ex 
officio, since they have reached the level of commercial customary law, or 

35	 For example, the type of waste rates that may occur during the crushing process 
of shelled walnuts and shelled almonds see https://www.atonet.org.tr/Uploads/
Birimler/Internet/Hizmetlerimiz/Fire_Zayiat_Oranlari/fire_ve_zayiat_oranlari_%20
10_09_2024.pdf, last visited May 27, 2026, p. 2. In this respect, see the decisions 
of the 11th Civil Chamber of the Court of Cassation Nos. 2017/4828–2019/1515, 
2017/3–7377, 2010/4773–2011/15474.
36	 For sample wastage, loss and yield rates determined by Ankara Chamber of 
Commerce, see https://www.atonet.org.tr/Uploads/Birimler/Internet/Bilgi%20 
Bankasi/F%C4%B0RE%20ZAY%C4%B0AT%20VE%20RANDIMAN%20ORAN 
LARI_23.06.2017_pdf.pdf, last visited May 27, 2026.

https://www.atonet.org.tr/Uploads/Birimler/Internet/Hizmetlerimiz/Fire_Zayiat_Oranlari/fire_ve_zayiat_oranlari_%2010_09_2024.pdf
https://www.atonet.org.tr/Uploads/Birimler/Internet/Hizmetlerimiz/Fire_Zayiat_Oranlari/fire_ve_zayiat_oranlari_%2010_09_2024.pdf
https://www.atonet.org.tr/Uploads/Birimler/Internet/Hizmetlerimiz/Fire_Zayiat_Oranlari/fire_ve_zayiat_oranlari_%2010_09_2024.pdf
https://www.atonet.org.tr/Uploads/Birimler/Internet/Bilgi%20Bankasi/F%C4%B0RE%20ZAY%C4%B0AT%20VE%20RANDIMAN%20ORANLARI_23.06.2017_pdf.pdf
https://www.atonet.org.tr/Uploads/Birimler/Internet/Bilgi%20Bankasi/F%C4%B0RE%20ZAY%C4%B0AT%20VE%20RANDIMAN%20ORANLARI_23.06.2017_pdf.pdf
https://www.atonet.org.tr/Uploads/Birimler/Internet/Bilgi%20Bankasi/F%C4%B0RE%20ZAY%C4%B0AT%20VE%20RANDIMAN%20ORANLARI_23.06.2017_pdf.pdf
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since a legal regulation includes a provision stipulating that trade usages 
may be applied. According to Article 33 CCP, the judge shall apply Turkish 
law ex officio. Pursuant to Article 1/2 TCC, in commercial transactions for 
which there is no commercial provision, the court shall decide according to 
commercial customary law, and in the absence thereof, according to general 
provisions. As can be seen, commercial customary law should be applied 
before general provisions. Therefore, the judge should apply the trade usages 
that can be the basis of the judgement ex officio, and should be able to ask 
the parties to give explanations about them, to ask questions, and to ask 
for evidence to be presented (Edis 1997, 109–110). However, expecting the 
judge to know these trade usages does not conform to the ordinary course 
of life, as it would require the judge to know the practices of a profession or 
a region, or the practices at the level of de facto habit that are valid between 
the parties to the relationship (Umar, Yılmaz 1980, 22–23). In such cases, the 
judge, who must apply the trade usages ex officio, applies expert examination 
together with other means of obtaining information in order to determine 
the trade usages applicable to the concrete dispute (Tanverdi 1991, 68 ff). 
The experts may determine the trade usages from the lists published by the 
relevant chambers or commodity exchanges, or they may also benefit from 
the judicial decisions previously issued in this regard (Tekinalp 2022, 631; 
Kaplan 1987, 50).

In cases that do not reach the level of commercial customary law or 
where a legal regulation does not expressly provide that trade usages may 
constitute the basis of a judgement, the trade usage must be claimed by the 
parties in order to be utilised in the explanation of the will of the parties. In 
the event that a trade usage is not asserted by the parties, it is not possible 
for the judge to take it into consideration ex officio (Ulusoy 2001, 66; Ayoğlu 
2011, 166). Therefore, the judge should not be able to ask the parties to 
give explanations, ask questions, or request evidence about a trade usage 
that has not been put forward by the parties. The party claiming that there 
is a trade usage that can be taken into consideration by the judge in the 
interpretation of the will of the parties may support their claim with the 
trade usages published by the chambers or commodity exchanges (Işıktaç 
1992, 71 ff; Ulusoy 2001, 103) as well as the practices of the local authorities, 
village council of aldermen and similar organisations, associations related to 
merchants, foundations related to merchants, opinions, as evidence of the 
existence of a trade usage (Tekinalp 2022, 628). It may even base the existence 
of a trade usage that can be used in the explanation of declarations of will on 
the opinions and conclusions based on scientific evaluations (Kaplan 1987, 
51; Tekinalp 2022, 628). However, although it is stated in the doctrine that 
it may be possible to witness acknowledgement regarding the existence of 
actual habits between the parties (Tekinalp 2022, 628), we would like to 
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point out that according to the decision of the General Assembly of the Court 
of Cassation dated 11 July 2007 No. 553–547, a written document regarding 
the usage is required.

5.	CONCLUDING REMARKS

The Turkish Commercial Code stipulates that commercial customary law 
and trade usage are different matters. In the absence of a contrary provision in 
the code, trade usages cannot be the basis of the court judgement, unless it is 
determined that it is accepted as commercial customary law. However, trade 
usage are also taken into consideration in the interpretation of declarations 
of will. As can be seen, in order for a trade usage to form the basis of a 
judgement, either there must be an explicit provision in a legal regulation 
stipulating that the usage may be taken as the basis of the judgement, or the 
trade usage must reach the level of commercial customary law. For a practice 
to attain the status of commercial customary law, there must be a general 
belief that the custom is legally binding. In other words, trade usage applies 
to a narrower circle of persons than commercial custom; in some cases, even 
the established practices between the parties themselves may qualify as 
trade usage. Similarly, unlike commercial customary law, in order for trade 
usage to be used in the interpretation of declarations of will, the parties do 
not have to be merchants, but the transaction between the parties must be 
a commercial transaction. Trade usage may be defined as actual practices 
or habits used to interpret declarations of will in commercial transactions, 
but which have not attained the status of commercial customary law, unless 
the legislator expressly provides for their application. In judicial decisions, 
however, trade usage is sometimes treated as an abstract principle of law 
rather than as a concrete habit or practice to be applied in a particular 
dispute. A judge is obliged to clarify the case and to apply the law ex officio. 
Yet, for this obligation to arise in relation to trade usage, the usage must 
either have attained the status of commercial customary law or its application 
must be expressly prescribed by statute. In the absence of either of these 
conditions, trade usage must be invoked and brought before the court by 
the parties if it is to be used in interpreting declarations of will. Even then, 
the judge is not required to investigate ex officio whether such usage exists. 
Where trade usage may be applied, the judge cannot be expected to know 
all actual practices prevailing in a particular sector or region; an expert 
should therefore be consulted. The expert may establish the relevant usage 
by relying on trade usages periodically identified by chambers of commerce 
and commodity exchanges, or published by the Union of Chambers and 
Commodity Exchanges of Türkiye.
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On the other hand, this domestic framework stands in stark contrast to the 
CISG. According to the CISG, trade usages and established practices between 
parties are regarded as primary sources of law. While Turkish law requires 
statutory sanction for a trade usage to be binding, international regulations 
stipulate that parties are inherently bound by any trade usage they have 
agreed upon and any practices established between them. Furthermore, 
while the CISG utilizes a subjective ‘knowledge’ test for the application of 
usages, the PICC and the PECL adopt a more objective ‘reasonableness’ 
standard, prioritizing the practical realities of international trade over rigid 
statutory requirements.

The analysis of Turkish Court of Cassation jurisprudence reveals a 
significant ‘harmonized dissonance’ between Turkish legislation and judicial 
practice. Although the Court often treats trade usage as an abstract principle 
of law (equating it with good faith or prudence) rather than a concrete 
factual practice, its broad interpretive approach frequently exceeds the 
boundaries of Article 2 of the Turkish Commercial Code. Interestingly, while 
the Court’s tendency to grant binding force to factual habits between parties 
may technically contradict the hierarchy of norms and the principle of legal 
certainty, it remains fundamentally aligned with the international principles 
of lex mercatoria. By ruling that such usages are binding, the Court’s 
jurisprudence – perhaps unintentionally – bridges the gap between the 
restrictive Turkish legislation and the more flexible international commercial 
regulations. Ultimately, for a trade usage to be properly applied as a basis 
for judgment under Turkish law, it must either be explicitly grounded in the 
legislation or meet the high threshold of commercial customary law. In all 
other instances, trade usages serve only as interpretive tools and must be 
asserted by the parties, as the judge is not obliged to investigate them ex 
officio unless they reach the level of a primary legal source. Despite these 
domestic constraints, the Turkish judiciary’s practical application of trade 
usages demonstrates a clear, albeit doctrinally inconsistent, movement 
toward alignment with the global standards of international commercial law.

Ultimately, it may be concluded that where a trade usage has attained 
the status of customary law, or where an explicit statutory provision 
provides for its application, such usage may apply, subject to mandatory 
rules, and may have the same legal force as statutory provisions within 
the hierarchy of norms. The same applies to provisions on trade usage 
contained in international instruments governing trade matters that have 
been incorporated into Turkish law, such as the CISG.

By contrast, actual practices and usages established between the parties 
may, under the lex mercatoria, be relevant even before the conclusion of 
the contract. However, provisions on trade usage contained in international 
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instruments to which Türkiye is not a party, and which have not been 
incorporated into domestic law, as well as trade usages that have neither 
crystallised into commercial customary law nor been expressly made 
applicable by statute, do not have a formal place in the hierarchy of norms 
under Turkish law. They may be relied upon only for the interpretation of 
declarations of intent.
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1.	INTRODUCTION

Data protection, as an increasingly important social, legal and political 
issue, is not about the adopting a single legal act, but about the integration of 
the protective principles and rules in all relevant laws and their enforcement 
in the processing of personal data, in various spheres of life, by various 
competent entities. Law enforcement, as a ‘data-intensive activity’, produces 
significant quantities of data, while processing, inter alia, personal data; 
therefore, it should not be left out of a comprehensive legal framework on 
data protection (Aidinlis et al. 2024, 4).

The adequate protection of personal data with regard to data processing 
for law enforcement purposes is a significant indicator that human rights 
are respected in a country, and this is of the utmost importance for its 
image and status in international and regional context, especially with 
regard to law enforcement and  judicial cooperation in  criminal matters 
(Funta, Ondria 2021, 150). These requirements necessitate designing and 
implementing a strategic approach, in order to ensure appropriate legal and 
factual conditions for the development and operation of capacities for the 
protection of personal data.

The Constitution of the Republic of Serbia1 guarantees the protection 
of personal data, as an inalienable human right, among other human and 
minority rights and freedoms (Art. 42). The manner of exercising this 
right is regulated by law – the Law on Personal Data Protection (LPDP) 2– 
while provisions on data processing for various purposes are contained in 
different sectoral laws, which should be in line with the LPDP. In addition, as 
a member of the Council of Europe (CoE) and a signatory to the European 
Convention on Human Rights (ECHR), the Serbian state is required to ensure 
effective protection for guaranteed human rights, among other things, 
through the creation of a legal framework that respects the principles 
established in the case law of the European Court of Human Rights (ECtHR). 
Also, being a candidate for the membership in the European Union (EU), 
Serbia is required to ensure the harmonisation of its national legislation 

1	 Official Gazette of the RS 98/2006, 115/2021 (Amendments I–XXIX), and 
16/2022.
2	 Official Gazette of the RS 87/2018.
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with current and future EU law, not only with the General Data Protection 
Regulation (GDPR),3 but also with the Law Enforcement Directive (LED),4 
which addresses data processing by police.

With regard to personal data processing by law enforcement authorities 
(LEA), the author questions whether and to what extent the domestic law 
has achieved compliance with the constitutional guarantee of the right to 
personal data protection and other constitutional principles, as well as with 
ECtHR standards and EU rules.

2.	DOMESTIC LAW

The constitutional guarantee of personal data protection, as a human 
right, has been present in Serbia for more than 30 years,5 while the manner 
of exercising this right has been regulated in three laws so far (1998, 2008 
and 20186), the LPDP being the most recent of them.

3	 Regulation (EU) 2016/679 of the European Parliament and of the Council of 
27 April 2016 on the protection of natural persons with regard to the processing 
of personal data and on the free movement of such data, and repealing Directive 
95/46/EC, OJ L 119 of 4/5/2016, 1–88.
4	 Directive (EU)  2016/680  of the European Parliament and of the Council of 
27 April 2016 on the protection of natural persons with regard to the processing 
of personal data by competent authorities for the purposes of the prevention, 
investigation, detection or prosecution of criminal offences or the execution of 
criminal penalties, and on the free movement of such data, and repealing Council 
Framework Decision 2008/977/JHA, OJ L 119 of 4/5/2016, 89–131. 
5	 While the 1974 Yugoslav Constitution did not guarantee the right to protection 
of personal data among the freedoms and rights of men and citizens, which is 
understandable given the social circumstances of the time, the 1990s constitutions, 
both of Yugoslavia and Serbia, recognised and explicitly guaranteed this human 
right. 

Constitution of the Socialist Federal Republic of Yugoslavia, Official Gazette of the 
SFRY 9/1974; Constitution of the Federal Republic of Yugoslavia, Official Gazette 
of the FRY 1/1992; Constitution of the Republic of Serbia, Official Gazette of the RS 
1/1990. 
6	 Although the 1992 Yugoslav Constitution (Art. 33) and 1990 Serbian Constitution 
(Art. 20, guaranteeing the protection of confidentiality of personal data) stipulated 
that data protection/processing is to be regulated by law, such a law was enacted 
only in 2008 (Law on Personal Data Protection, Official Gazette of the FRY 24/1998, 
and 26/1998 – correction). As this first domestic act was not fully in line with the 
requirements of EU data protection rules, after the adoption of the Constitution 
of the Republic of Serbia in 2006, which also required the legal regulation of data 
processing, the new Law on Personal Data Protection was adopted in 2008, with the 
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2.1.	The Constitution

The Serbian Constitution explicitly guarantees the right to personal data 
protection (Art. 42 para. 1). The constitutional principle of direct application 
of human rights (Art. 18 para. 1) means that the guarantee alone is sufficient 
for the realisation of this right, i.e. it is not necessary for the constitutional 
norm to be specified in a law or any other regulation. Still, even though the 
Constitution does not provide that the protection of this right is regulated 
by law, it is necessary to norm the mechanism of its protection, in order 
to ensure the effective exercise of this right (Simović, Orlović 2023, 307). 
Additionally, the constitutional protection also covers the guarantee of 
procedural rights: the right to be informed about the collected personal data, 
in accordance with the law, and the right to judicial protection due to their 
misuse (Art. 42 para. 4). Therefore, the LPDP, as an ‘umbrella’ law, prescribes 
the way of exercising the right to personal data protection in connection 
with the processing, principles of processing, rights of the data subjects, etc. 
(Art. 1 LPDP), applying to personal data processing by the police for LEA 
purposes as well.

The Constitution partially determines the content of this right, providing 
that the collection, storage, processing and use of personal data are regulated 
by law (Art. 42 para. 2). The relevant provisions are contained in many laws 
regulating different areas (such as education, employment, etc.). As for data 
processing by the police for LEA purposes, in addition to in the LPDP, the 
relevant norms are contained in the Criminal Procedure Code (CPC),7 the 
Law on Police (LP),8 and the Law on Records and Data Processing in the 
Field of Internal Affairs (LRDP).9

aim of incorporating the relevant EU standards (Law on Personal Data Protection, 
Official Gazette of the RS 97/2008, 104/2009 – other law, 68/2012 – decision of the 
Constitutional Court, and 107/2012). 

Meanwhile, Serbia gained the status of a candidate for membership in the EU in 
2013, thus acquiring the formal legal obligation to harmonise national legislation 
with the EU acquis on personal data protection. In order to achieve this, a new law 
was enacted in 2018 (the LPDP).
7	 Criminal Procedure Code, Official Gazette of the RS 72/2011, 101/2011, 
121/2012, 32/2013, 45/2013, 55/2014, 35/2019, 27/2021 – decision of the 
Constitutional Court, and 62/2021 – decision of the Constitutional Court.
8	 Law on Police, Official Gazette of the RS 6/2016, 24/2018 and 87/2018.
9	 Law on Records and Data Processing in the Field of Internal Affairs, Official 
Gazette of the RS 24/2018. 
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The Constitution contains the purpose limitation principle, by declaring 
that the use of personal data outside the purpose for which it was collected 
in accordance with the law, is prohibited and punishable (Art. 42 para. 3).10 
Nevertheless, the use of personal data beyond the initial purpose is allowed 
for the purpose of conducting criminal proceedings, or protecting the 
security of the Republic of Serbia, in the manner provided by law (Art. 42 
para. 3). With regard to the purpose of criminal proceedings, the provisions 
of the CPC, the LP and the LRDP are relevant.

It is especially important to take into consideration that each law 
containing provisions on personal data processing and/or protection 
should be in line with the LPDP, accordingly to the unity of the legal order 
principle (Art. 194 para. 1), whereby all laws must be in accordance with the 
Constitution (Art. 194 para. 3). Nonetheless, with regard to data processing 
by the police, these constitutional principles are not consistently respected, 
since the relevant laws are not fully in line with the LPDP (see 2.2), while the 
constitutionality of some of their provisions is questionable.11

The right to the protection of personal data should be viewed more 
broadly, since the Constitution expands the guarantees to human rights 
recognised in the generally accepted rules of international law and 

10	 The LPDP sets the basis of misdemeanour liability for processing data for 
other purposes contrary to the law (Art. 95 para. 1 (2)), while the Criminal Code 
establishes the criminal offence of unauthorised collection of personal data (Art. 
146) (Criminal Code, Official Gazette of the RS 85/2005, 88/2005 – correction, 
107/2005 – correction, 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 
94/2016, 35/2019 and 94/2024). See, Petrović 2022, 474–478. 

Additionally, the processing of personal data in violation of and contrary to other 
LPDP rules and principles may also be a misdemeanour (Art. 95 LPDP), or even 
constitute the criminal offense against the freedoms and rights of humans and 
citizens from Chapter XIV of the Criminal Code: e.g. violation of the confidentiality 
of letters and other parcels (Art.142), unauthorised wiretapping and recording (Art. 
143), unauthorised photography (Art. 144), unauthorised publication and display 
of someone else’s document, portrait and recording (Art. 145), unauthorised 
collection of personal data (Art. 146). Thereby, the commission of the act by an 
official in the performance of duties is envisaged as a qualifying circumstance, 
making these criminal offenses more serious, prosecuted ex officio by the public 
prosecutor. See, Đorđević 2025; Sekulić, Grujić 2020.
11	 For example, there is the issue of whether the CPC provisions on notifying 
the person whose telephone communication records have been obtained from 
the operator (Art. 286 para. 5) or who is affected by secret surveillance of 
communications (Art. 163), are consistent with the constitutionally guaranteed 
right (Art. 42 para. 4), since the right to notification with respect to police processing 
operations corresponds to the notification duty of the authorities that process data, 
and which is not adequately addressed in law. See, Pisarić, Kalaba 2025, 29; ECtHR, 
Szabó and Vissy v. Hungary, Application No. 37138/14, 12 January 2016, §86. 
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confirmed international treaties (Art. 18 para. 2), as an integral part of 
the legal order (Art. 194 para. 4) (Prica 2018, 112). Therefore, elements 
or sub-rights of the right to the protection of personal data, guaranteed by 
confirmed international treaties, are directly enforceable, the same way as 
the rights explicitly guaranteed in the Constitution (Art. 18 paras. 1 and 2). 
These rights include those guaranteed in the ECHR, but also those from the 
CoE’s Convention for the Protection of Individuals with Regard to Automatic 
Processing of Personal Data12 (Art. 3), and the protocol amending it13 (Art. 
11, entering into force in the future), CoE’s Convention on Cybercrime14 (Art. 
15), and its Second Additional Protocol15 (Arts. 13–14, entering into force in 
the future). The same applies to the rights in other confirmed international 
treaties with data protection provisions.

In addition, the Constitution establishes interpretative rules for 
determining the content and scope of constitutional provisions on human 
rights, providing that they should be interpreted in favour of promoting the 
values ​​of a democratic society, in accordance with valid international human 
rights standards, as well as the case law of international institutions that 
supervise their implementation (Art. 18 para. 3).16 Accordingly, the ECtHR 
standards oblige not only the legislator, but also the courts and other state 
authorities, especially during the limitation of the right to personal data 
protection.

12	 CETS No. 108, see Law on Confirmation of the Convention on the Protection of 
Persons in Relation to Automatic Processing of Personal Data, Official Gazette of the 
FRY – International Treaties 1/1992, Official Gazette of CS – International Treaties 
11/2005 – other law, Official Gazette of the RS – International Agreements 98/2008 
– other law, and 12/2010. 
13	 CETS No. 223, see Law on Confirmation of the Protocol on Amendments to 
Convention 108, Official Gazette of the RS – International Treaties 4/2020.
14	 See Law on the Ratification of the Convention on Cybercrime, Official Gazette of 
the RS – International Agreements 19/2009. 
15	 Law on the Ratification of the Second Additional Protocol to the Convention on 
Cybercrime, on enhanced cooperation and discovery of electronic evidence, Official 
Gazette of the RS – International Treaties 7/2022.
16	 There are several such institutions at the global and regional level, from the UN 
Human Rights Committee to CoE bodies, etc.
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2.2.	Laws

Being a basic law, the LPDP prescribes the quality and content of other 
laws’ provisions on personal data processing in various areas (Art. 1). In order 
to achieve its main aim, i.e. to ensure the protection of rights and freedoms 
of natural persons, especially their right to personal data protection (Art. 2 
para. 1), the provisions of these sectoral laws must be in accordance with the 
LPDP (Art. 2 para. 2). This requirement emerges also from the constitutional 
principle of the unity of the legal order.

The LPDP establishes two regimes of data processing: the general and the 
special one. In the special regime, the LPDP regulates the right to personal 
data protection in connection with the processing by competent authorities, 
for the purposes of preventing, investigating and detecting criminal offenses, 
prosecuting perpetrators of criminal offenses or enforcing criminal sanctions, 
including preventing and protecting against threats to public and national 
security, as well as the free flow of such data (Art. 1 para. 2). These purposes 
are recognised as special purposes (Art. 6 para. 3 LPDP): when the competent 
authorities process the personal data beyond them, the LPDP rules on the 
general regime apply. Regarding the data processing for special purposes by 
the police, the prevention, investigation and detection of criminal offenses, 
including prevention and protection against threats to public security, may 
be regarded as LEA purposes.

Personal data processing by the police is also regulated in the LRDP, both 
for the general and the special regime in terms of the LPDP. Nevertheless, 
while this law refers only to processing through records (Art. 1), it should not 
be overlooked that the generic term personal data processing encompasses 
not only these records, but also collection, recording, classification, grouping 
or structuring, storage, adaptation or alteration, disclosure, consultation, 
use, disclosure by transmission or delivery, duplication, dissemination or 
otherwise making available, alignment or combination, restriction, erasure 
or destruction (Art. 4 (3) LPDP). Therefore, besides in the LPDP and the 
LRDP, the relevant provisions on data processing by the police for LEA 
purposes are also contained in other laws, primarily in the LP and the CPC.

The LP provides the police with the general power to process personal 
data for the purpose of performing tasks falling within the scope of the 
Ministry of Interior (Art. 252 para. 1), whereby the LPDP special regime is 
applied only to data processing for LEA purposes regarding police tasks (Art. 
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30).17 In performing these tasks, personal data are collected and otherwise 
processed through application of police powers, measures and actions, 
regulated in the LP18 and the CPC.19 The LP also provides the police with the 
power to keep records of personal data processing, prescribed by special law 
(Art. 252 paras. 1 and 2), and by the LRDP.

Sectoral laws, as a rule, refer to the LPDP and should be aligned with 
it. Such harmonisation is a formal legal requirement, arising from the 
Constitution and from the aim of the LPDP (Art. 2 para 2). Since many of 
these laws were adopted before the LPDP (the CPC and the LP, inter alia), 
their provisions were to be harmonised with it by the end of 2020 (Art. 
100 LPDP). Still, the relevant amendments or supplements have not been 
adopted to date. 20

In addition to the issues of internal legal (dis)harmony, the state is 
required to harmonise domestic legislation with the requirements of the 
ECHR and the ECtHR’s standards, as well as with the EU rules, which has 
been lacking so far with regard to personal data processing by the police 
for LEA purposes. This requirement should be regarded as a precondition 
for exercising the right to personal data protection, both in terms of the 
Constitution and the State’s international legal obligations.

17	 For example, for crime prevention; detection and elucidation of criminal acts, 
provision of evidence, their analysis, criminal forensic expertise using modern 
forensic methods and records, and discovery of property resulting from a criminal 
act; detection and arrest of perpetrators of criminal acts, etc. (Art. 30 para. 3).
18	 For example, recording in public places; criminal forensic registration, taking 
other samples and criminal forensic expertise and analysis (Art. 47 para. 2 (5) and 
(12)), performing security checks (Art. 64 para. 2 (13)), etc. 
19	 For example, obtaining records of telephone communications, or used base 
stations, or locating the place from which the communication is carried out (Art. 
283 para. 3).
20	 For example, the LRPD provides that the Ministry of Internal Affairs keeps 
records, in which it processes the specified data through video-acoustic recording, 
including biometric data on persons (Art. 47 para. 1). However, since it does not 
specify which types of biometric data are stored in the records, this article is not 
in accordance with Arts. 5 and 13 LPDP. For an analysis of compliance of sectoral 
regulations, see Ružić, Toskić Cvetinović, 2020. 
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2.3.	Domestic law & ECHR

The state signatory of the ECHR has the primary responsibility to ensure 
to everyone within its jurisdiction the rights and freedoms defined in it 
(Preamble, recital 7). Therefore, Serbia is responsible for securing the 
right to protection of personal data, having not only a duty to refrain from 
unjustified interference with it (negative obligation), but also to ensure 
its effective realisation and protection (positive obligation), through basic 
measures needed for full enjoyment of the rights guaranteed, such as the 
existence of proper rules governing intervention by the police (substantive 
obligation) and of domestic procedures capable of ensuring the protection 
of rights holders (procedural obligation).

The right to protection of personal data is not an autonomous right, but 
is derived from the protection of private life under Article 8 ECHR.21 On the 
other hand, the ‘protection of personal data is of fundamental importance 
to a person’s enjoyment of his or her right to respect for private and family 
life’.22 Ever since the issue of the storage of an individual’s personal data by 
a public authority was analysed for the first time in 1987, the Court has 
developed rich case law on data protection under the ECHR.23 The standards 
of personal data processing set in CETS No. 108 are also important for 
comprehending the ‘Article 8 rights’,24 as the ECtHR has referred to them in 
several judgments.25

This right is not an absolute right, but a qualified one, meaning it may be 
restricted. However, the interference by a public authority in the exercise 
of it is allowed only in terms of Art. 8 para 2 ECHR, as a balance between 
individual and general interests. For collection and processing of personal 
data by LEA, as an interference with the exercise of Article 8 ECHR, to be 

21	 The concept of private life extends to aspects relating to personal identity, such 
as a person’s name, photo, or physical and moral integrity, embracing multiple 
aspects of a person’s identity (gender identification, sexual orientation, name or 
elements relating to a person’s right to their image, etc.) and covering personal 
information which individuals can legitimately expect should not be published 
without their consent. See, European Court of Human Rights 2018. 
22	 ECtHR, S. and Marper v. the United Kingdom, Application Nos. 30562/04 and 
30566/04, 4 December 2008, §103.
23	 See, Directorate General Human Rights and Rule of Law 2022. 
24	 Key principles include lawfulness, necessity, proportionality, fairness, 
transparency, purpose limitation, data minimisation, accuracy, data security, 
accountability, and user control over their information. 
25	 See, e.g. ECtHR, Z. v. Finland, Application No. 22009/93, 25 February 1997, §95; 
ECtHR, Uzun v. Germany, Application No. 35623/05, 2 September 2010, §46
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justified, they must (1) be ‘prescribed by law’ or ‘in accordance with the 
law’, (2) pursue a legitimate aim, and (3) be necessary (in a democratic 
society) to achieve the legitimate aim pursued. The State has to ensure that 
any restriction of Article 8 rights satisfies all of these requirements, while 
the test of necessity requires that the limitation is proportionate to the 
legitimate aim pursued, responds to a pressing social need, and uses the 
least restrictive means. Hence, any interference with the right to protection 
of personal data by the police should have a clear basis in domestic law, 
be foreseeable and adequately accessible;26 compatible with the rule of law 
and free from arbitrariness,27 with proper procedural safeguards to ensure 
fairness and due care, i.e. it must afford appropriate safeguards to prevent 
any use of personal data that may be inconsistent with the guarantees of 
Article 8 ECHR.28

The Court’s standards should to be regarded as guidelines for national 
legislators when regulating personal data collection and storage by the 
police, in order for the relevant provisions to comply with the lawfulness 
requirement.

2.3.1.	 Personal Data Collection by the Police

Regarding personal data collection for LEA purposes, the stance of ECtHR 
is that the interference is not ‘in accordance with the law’ and represents 
a violation of Article 8 rights, not only in the cases where there is no legal 
basis, but also in a situation where a legal basis exists but it is not sufficiently 
clear and foreseeable, hence not providing the protection of personal data.

For example, the Court held that the Serbian Criminal Procedure Act used 
by the police to obtain subscriber information relating to the dynamic IP 
address lacks clarity and does not offer sufficient safeguards against arbitrary 
interference with Article 8 rights, because at the relevant time there were 
no regulations on retaining the relevant data, no safeguards against abuse 
by state officials in the procedure for accessing and transferring them, no 
independent supervision of the use of the police’s powers regarding obtaining 
information from ISPs.29 With regard to the installation of a geolocation 
tracking device on applicant’ vehicle for the purpose of GPS surveillance, 

26	 ECtHR, The Sunday Times v. the United Kingdom (No. 1), Application No. 
6538/74, 26 April 1979, §§48–49.
27	 ECtHR, R.Sz. v. Hungary, Application No. 41838/11, 2 July 2013, §36.
28	 S. and Marper v. the United Kingdom, §103.
29	 ECtHR, Benedik v. Slovenia, Application No. 62357/14, 24 April 2018, §130.
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the Court held that there had been a violation of Article 8 because, at the 
relevant time, the national law (neither statute law nor case law) did not 
indicate with sufficient clarity to what extent and how the authorities were 
entitled to use their discretionary power, resulting in non-existence of the 
minimum protection afforded by the rule of law in a democratic society.30 
Furthermore, the Court held that there had been a violation of Article 8 
because the national Code of Criminal Procedure did not provide reasonable 
clarity as to the authorities’ discretion in ordering surveillance measures, and 
in practice it did not provide sufficient safeguards against possible abuse.31 
As a consequence, when the investigating judge simply refers to the statutory 
phrase that the investigation could not be conducted by other less intrusive 
measures, without clearly indicating why, the procedure for ordering and 
supervising the telephone tapping could not be lawful in terms of Article 
8.32 In addition, the ECtHR found several shortcomings in the national law on 
secret interception of mobile telephone communications: the circumstances 
in which public authorities are empowered to resort to secret surveillance 
measures, the duration of measures and circumstances in which they should 
be discontinued, the procedures for authorising interception, the procedure 
for storing and destroying the intercepted data, the supervision of the 
interception.33 Also, the ECtHR insisted that the national legal framework 
for secret interception of mobile telephone communications undermines 
the effectiveness of the remedies available to challenge this when they are 
available only to persons who are able to submit proof of interception, 
since obtaining such proof is impossible due to the absence of a notification 
system and possibility of access to information about interception.34

If the relevant Serbian legal framework regulating collection of personal 
data by LEA is analysed from the perspective of only these few, exemplary 
ECtHR’s cases, the result would be that the law does not meet the quality 
of law requirements. Namely, domestic law must indicate ‘with reasonable 
clarity the scope and manner of exercise of the relevant discretion conferred 
on the public authorities so as to ensure to individuals the minimum 
degree of protection to which they are entitled under the rule of law in a 
democratic society’,35 which Serbian national law fails to do in certain cases. 

30	 ECtHR, Ben Faiza v. France, Application No. 31446/12, 8 February 2018, §60.
31	 ECtHR, Dragojević v. Croatia, Application No. 68955/11, 15 January 2015, §98.
32	 ECtHR, Matanović v. Croatia, Application No. 2742/12, 4 April 2017, §114.
33	 ECtHR, Roman Zakharov v. Russia, Application No. 47143/06, 4 December 2015, 
§ 302.
34	 Ibid.
35	 ECtHR, Piechowicz v. Poland, Application No. 20071/07, 17 April 2012, §212.
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For example, the police are not authorised to lawfully process personal data 
by using certain modern technologies and technical means, e.g. drones, etc. 
(Milidragović, Milić 2023, 142). Hence, the eventual use of police spyware, 
without clear legal basis in the CPC, could not be regarded as interference in 
accordance with law. Moreover, personal data processing, the basis of which 
would be derived from some general provisions, would not meet the clarity 
requirement, such as in the case of video surveillance that enables the police 
to process biometric data. Certain relevant CPC provisions lack clarity. 
For example, Article 286 paras. 3–5 CPC (obtaining records of telephone 
communication and/or used base stations, or locating the place from which 
the communication is carried out),36 or Article 163 (dealing with material 
collected by special evidentiary actions)37 do not provide the minimum 
protection as they do not offer sufficient safeguards against arbitrary 
interference nor provide the effectiveness of the remedies. Thus, the ECtHR 
would undoubtedly reach conclusions similar to those in the presented 
cases, whereby, a finding that the measure in question is not ‘in accordance 
with the law’ suffices for the Court to hold that there is a violation of Article 
8 ECHR, i.e. there would be not need to examine whether the interference in 
question pursues a ‘legitimate aim’ or is ‘necessary in a democratic society’.

2.3.2.	 Personal Data Storing by the Police

The ECtHR has found that the mere storing of data related to the private 
life, by a public authority, amounts to an interference, regardless of how that 
information was obtained and whether the data is subsequently used.38 In 
determining whether the personal information retained by the authorities 
involves any of the private-life aspects, the Court has due regard to the 
specific context in which the information at issue has been recorded and 
retained, the nature of the records, the way in which these records are used 
and processed and the results that may be obtained.39

36	 See, Pisarić, Kalaba 2025.
37	 Especially because ECtHR has recognised the notification and the right of access 
to one’s data as an element or sub-right under Article 8 ECHR (Dimitrova, De Hert 
2025, 56).
38	 ECtHR, Amman v. Switzerland, Application No. 27798/95, 16 February 2000, 
§69.
39	 S. and Marper v. the United Kingdom, § 67.
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Although the national authorities can legitimately set up databases as an 
effective means of helping to punish and prevent certain offences, including 
the most serious types of crime,40 when police is collecting criminal record 
data indiscriminately and open-ended, that may not meet the Article 8 ECHR 
requirements ‘in the absence of clear and detailed statutory regulations 
clarifying the safeguards applicable and setting out the rules governing, inter 
alia, the circumstances in which data can be collected, the duration of their 
storage, the use to which they can be put and the circumstances in which 
they may be destroyed’.41

The ECtHR has in several cases questioned the broad scope of the data 
storage system set up by the authorities. For instance, the Court held that 
the state oversteps its ‘margin of appreciation’ when relevant provisions do 
not provide a real possibility of seeking the deletion of personal data from 
the police database (a system for processing recorded offences, containing 
information from investigation reports, listing the individuals implicated and 
the victims) after the discontinuance of criminal proceedings. In addition, 
‘the length of retention of that data, 20 years, could be assimilated, if not to 
indefinite retention, at least to a norm rather than to a maximum limit’.42 The 
Court also found in several cases that there had been a violation of Article 8 
concerning retention of fingerprints and DNA profiles in a police database, 
being a disproportionate interference with the Article 8 right, unnecessary 
‘in a democratic society’: e.g. when the fingerprints, cellular samples and 
DNA profiles of those persons are indefinitely retained, moreover if the 
fingerprints of persons suspected of an offence but not convicted are retained.43

When these findings are applied to the LRDP, it is not difficult to imagine 
what the conclusion of the ECtHR would be. For example, the Serbian 
Ministry of the Interior permanently keeps, as secret data, records on access 
to retained data in telecommunications traffic (among other things, the 
person’s name and surname, personal identification number, IMEI number 
of the telephone, user number, e-mail address) (Art. 42). In the records on 
the application of criminal-operational measures and actions and the results 
of their application, fingerprints, personal identification number, DNA 
profile, video or audio recording, blood type and other information about 
the suspect are also kept permanently as secret data, as are fingerprints, 
personal identification number and DNA profile of the injured party or 

40	 ECtHR, Gardel v. France, Application No. 16428/05, 17 December 2009, §63.
41	 ECtHR, M.M. v. the United Kingdom, Application No. 24029/07, 13 November 
2012, §199.
42	 ECtHR, Brunet v. France, Application No. 21010/10, 18 September 2014, §43.
43	 ECtHR, M.K. v. France, Application No. 19522/09, 18 April 2013, §46.
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victim of a criminal offense – regardless of whether criminal proceedings 
have been initiated and the outcome of the proceedings (Art. 43). Namely, 
the domestic law should provide the appropriate safeguards to prevent any 
use of personal data that may be inconsistent with the guarantees of Article 
8, especially concerning automatic processing and when data are used for 
police purposes, ensuring ‘that such data are relevant and not excessive 
in relation to the purposes for which they are stored; and preserved in a 
form which permits identification of the data subjects for no longer than is 
required for the purpose for which those data are stored’.44

3.	TOWARDS THE EU

Since the protection of natural persons with regard to the processing of 
personal data is recognised as a fundamental right in EU law,45 the protective 
principles and rules should to be applied, ensuring that this right is legally 
enforceable. In the area of freedom, security and justice, this request is 
accomplished though the LED, which aims to protect personal data when 
processed by police or law enforcement and criminal justice authorities, and 
to improve cooperation in the fight against terrorism and cross-border crime. 
Namely, the LED sets rules for protection and free movement of personal 
data when being processed for the purposes of prevention, investigation, 
detection and prosecution of criminal offences or execution of criminal 
penalties, including safeguards against and prevention of threats to public 
security (LED purposes). By requiring member states to transpose the rules 
into their national law, the LED aims to provide harmonisation, in order to 
ensure the same level of protection throughout the Union, hence increasing 
trust and facilitating cooperation in the fight against crime in the EU. 
Nevertheless, the set rules should be regarded as a minimum, and the LED 
itself is not the barrier for states to provide even higher safeguards than 
those established by it.46

The aforementioned requirements are relevant for countries that strive 
to become a part of the EU, including for Serbia. Although previously Serbia 
used EU rules on personal data protection as a model, since obtaining the 
status of a candidate for the membership in 2013, when the Stabilisation 

44	 S. and Marper v. the United Kingdom, § 103, emphasis by author.
45	 This right is guaranteed in Art. 8(1) of the Charter of Fundamental Rights of the 
European Union and Art. 16(1) of the Treaty on the Functioning of the European 
Union.
46	 For the LED background, see Leiser, Custers 2019, 369–370. 
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and Association Agreement (SAA) entered into force,47 the country became 
legally required not only to harmonise the current national framework with 
EU law in this area, to continuously follow new EU rules and amend and 
supplement the domestic legal framework accordingly, but also to ensure 
that current and future legislation is properly implemented and enforced 
(Art. 72). Additionally, there is an explicit obligation concerning personal 
data protection (Art. 81 SAA).

However, there is a question whether Serbia has fulfilled its obligation 
to ensure full and consistent compliance in accordance with the SAA, i.e. 
whether harmonisation with the LED and effective implementation of LED-
inspired rules have been achieved.

3.1.	Harmonisation

The Serbian Law on Personal Data Protection was passed with the aim of 
harmonising national legislation related to the protection of personal data 
with the EU legislation and other European and international regulations on 
privacy (Art. 81 SAA48), with regard both to the GDPR (the general regime) 
and the LED (the special regime).

As for the scope of the special regime, in defining special purposes, the 
LPDP adds national security, in addition to safeguarding against and the 
prevention of threats to public security (Art. 6 para. 3). The inclusion of 
this purpose of data processing is inconsistent with the Preamble (14) 
and Articles 1 and 2 of the LED, however, ‘аs Member States are allowed to 
provide for higher standards of protection beyond the LED, they may extend 
its applicability to processing activities also in pursuit of national security’ 
(Vogiatzoglou, Marquenie 2022, 24). Although it might appear that the 
legislator had an even greater protective attitude, this inclusion in the LPDP 
is just a formal-textual curiosity with no real significance, since the laws 
regulating the work of security services do not meet the requirements of the 

47	 The Law on Confirmation of the Stabilisation and Association Agreement 
between the European Communities and their Member States, on the one hand, and 
the Republic of Serbia, on the other hand, Official Gazette of the RS – International 
Agreements 83/2008. On 14 June 2010, the Council of Ministers of Foreign Affairs 
of the European Union passed a decision to start the ratification of the Stabilisation 
and Association Agreement with Serbia. The European Parliament ratified the 
Stabilisation and Association Agreement with Serbia on 19 January 2011, and the 
ratification process by the EU member states ended on 18 June 2013, after the 
ratification by Lithuania.
48	 SAA Chapter 7: Justice, freedom and security.
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principle of lawfulness of data processing (Art. 5 LPDP), nor the conditions 
for the legality of processing carried out by competent authorities for special 
purposes (Art. 13 LPDP). Additionally, by simply rewriting the LED text (Art. 
3 (7)), the LPDP defines competent authorities as: a) public authorities whose 
responsibility is connected with special purposes;49 b) legal entities that 
are authorised by law to carry out connected tasks.50 However, such legal 
wording is not sufficiently precise and specific. Consequently, it is unclear 
which competent authorities are required to apply the LPDP provisions on 
data processing for special purposes, hence, in order for the special regime 
to have a real impact on ensuring legal certainty, in terms of the competent 
authorities complying with the rules, and exercising the rights of individuals 
whose data are processed, it is necessary to specify these definitions.51 In 
addition, the tasks of competent authorities are regulated by several other 
laws, which are left out of any reform aimed at harmonisation with the LED.

3.1.1.	 Inadequate Legislative Technique

Being a directive, the LED is not directly applicable: it sets objectives, while 
member states need to incorporate its provisions into domestic legislation 
using national laws, choosing from various legislative transposition methods 
and possibilities for implementing LED in accordance with the national law 
(Hudobnik 2020, 499). The Serbian LPDP was designed in such a manner 
that the legislator simply took the wording of the GDPR and the LED and 
mixed them together into one normative act, whereby it did not take into 
account the different legal force, effect, applicability, scope and meaning of 
two different sources of EU law (Petrović 2024, 61), nor did it consider the 

49	 These public authorities are undoubtedly the police, public prosecutor’s offices, 
the Administration for the Enforcement of Penal Sanctions, security agencies, but also 
a number of other authorities, which process personal data for special purposes in 
the course of performing their tasks, e.g. the Tax Administration and the Tax Police, 
the Customs Administration, the Agency for the Prevention of Corruption, etc.
50	 As for legal entities, several laws authorise certain legal entities to carry out 
tasks that include the processing of personal data for special purposes, hence there 
are many possible cases to which the provisions of the LDPD on special regime 
would apply (e.g. Private Security Act, Official Gazette of the RS 104/2013, 42/2015 
and 87/2018; Law on Prevention of Money Laundering and Financing of Terrorism, 
Official Gazette of the RS 113/2017, 91/2019, 153/2020, 92/2023, 94/2024, and 
19/2025).
51	 What the legislator may do, and which is not simply a technical issue but would 
serve the principle of lawfulness, is to exhaustively list the regulations, or at least 
the areas, in which public authorities and legal entities perform data processing for 
special purposes. 
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existing national legal system. Being a directive, the LED only lays down 
the demands that must be achieved by taking appropriate steps in national 
legislation in order to achieve the expected results. Although the choice of 
form and method of transposition is left to the member state, the LPDP 
provisions on the special regime that literally repeat (translate) the LED 
text containing a requirement, without taking into account the specificities 
and requirements of the domestic legal system, cannot be viewed as a 
proper transposing method nor considered as a manner of fulfilling the LED 
requirements.52

In addition, the LPDP is a cumbersome act, whose text, to the greatest 
extent, represents mere translation of the LED provisions (inadequate, in 
some cases). The articles contain an inappropriate number of paragraphs, 
there are numerous cases of exemption from the set rules, no clear and 
noticeable distinction was made between the two regimes, etc.,53 which 
renders the LPDP wording sloppy, to the point of being illegible. Instead 
of the transposed provisions of the LED being systematised – perhaps in 
a separate chapter on data processing for special purposes, or even in a 
separate law – they are scattered throughout the law, making it difficult to 
read and understand their aim and purpose. Moreover, the legal wording 
is very declarative, and does not contribute to legal clarity, nor facilitate 
the transmission of the LED and the applicability of its provisions – on 
the contrary, it leaves a wide space for different interpretations and offers 

52	 For example, Art. 28 LPDP, which governs the limitation of the right of access, 
in para. 1 lists the reasons for which this right can be limited (literal translation of 
Art. 15 LED), and then para. 2 simply states that the law ‘can determine’ the types 
of processing that, as a whole or partially, may be covered by some of the cases from 
para.1. This legal solution cannot be considered as a proper transposition of Art. 15 
LED, because such a provision has no place in the LPDP nor any real effect (nor is it 
a common nomotechnics approach in domestic legal system). Simply repeating the 
words from the LED does not ensure transposition into national law, or rather does 
not ensure the satisfaction of the requirements of the LED. Instead, it was necessary 
to regulate this matter in sectoral laws, as it is done e.g. in Art. 6 LRPD.
53	 From nomotechnics point of view, the regulation of the legal regimes in the 
LPDP is conducted through two methods: a) the rules for the general regime are set 
in one or several paragraphs of an article, followed by a paragraph that stipulates 
that previous rules do not apply to data processing for special purposes – as an 
exception to the general rule (e.g. in Art. 54, which governs the assessment of the 
impact on the protection of personal data, the rules are set for the general regime, 
and then in paras. 7 and 10 it is prescribed that the previous paragraphs do not 
apply to processing carried out by competent authorities for special purposes); 
b) the rules for the general regime are set in one article, followed by an article that 
governs the same data processing for special purposes – as a special rule (e.g. the 
processing for other purposes is regulated in Art. 6 for the general regime, and then 
Art. 7 regulates the processing by competent authorities for other purposes). 
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a great deal of discretion regarding its enforcement. Due to the difficulty 
of understanding the provisions, there is a veil of mystery over this law – 
however, nothing should be mysterious about it, and the rules should be 
clear and precise and ‘its application foreseeable’, as required by the case 
law of the EU Court of Justice (CJEU) and the ECtHR (LED Preamble, 33), 
especially when it comes to data processing for LEA purposes.

3.1.2.	 (In)consistence of the Legal Framework with the LED Principles

The wording of the data protection principles established by the LPDP 
for both data processing regimes (Art. 5), generally corresponds to the LED 
principles.54 However, the mere prescribing of principles, even by using the 
literal translation of the LED provisions, does not represent an appropriate 
or sufficient transposing measure. Since the rules on data processing for 
special purposes are contained in numerous other laws, these principles, 
as guiding rules, would only make sense if all of these other laws were fully 
aligned with the LPDP, which is not the case.

1.	 For illustration, following Article 8 LED, which defines the principle 
of lawfulness of data processing for special purposes, the LPDP states 
that a processing is legal only if it is necessary for the performance 
of the tasks of competent authorities and prescribed by a law that 
should determine, at the least, the goals of processing, the personal 
data being processed, and the purposes of the processing (Art.13). In 
order to speak of a genuine respect of this principle, all sectoral laws, 
governing data processing for special purposes within the scope of 
the LED, should meet this requirement (Art. 8(2) LED), i.e. it should 
specify which authority is competent to process what personal data 
for which task and purpose, since ‘a mere repetition of Article 8 LED 
in the national transposing law does not constitute a legal basis’ 
(European Commission 2022, 14).

	 The LRDP contains an exhaustive list of purposes for which the police 
may process personal data in general (Art. 3), and then determines 
the specific goal for each police record, listing data being processed 
within it (e.g. for records of security checks, identity verification, 
fingerprinting, photography). Nonetheless, keeping records on data 
is only one of data processing actions, therefore the LP and the CPC, 

54	 These are lawfulness, fairness and transparency; limitation regarding the 
purpose of processing; data minimisation; accuracy; storage limitation; integrity 
and confidentiality; and accountability for action.
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as a legal basis for collection and other data processing within the 
meaning of the LED, should also meet the lawfulness requirement, 
i.e. they should be clear, precise and specific in determining at least 
the objectives, the personal data to be processed, and the purposes 
of the processing. This requirement corresponds to standard of ‘in 
accordance with the law’ determined by the ECtHR (see 3.1).

2.	 The storage time limit principle is set in the LPDP in accordance with 
the LED, requiring that the data be stored in a form that enables the 
identification of the person only for the period necessary to achieve 
the purpose of the processing, whereby, if it is about personal data 
processed by competent authorities for special purposes, a deadline 
must be set when that data will be deleted, i.e. a deadline for periodic 
assessment of the need to keep it (Art. 8 para. 2 LPDP). However, it 
cannot be deemed that this LED principle is respected in the domestic 
legislation, since sectoral laws fail to limit data storage. For example, 
the LRPD provides for permanent storage within the operational-
criminal collection of many categories of personal data processed 
by police, such as the case of personal data of a suspect (personal 
identification number, blood type, fingerprints, and DNA profile) (Art. 
41). Such unlimited storage ‘is unlikely to be adequate, relevant, and 
reasonable’, nor meets the necessity test (Leiser, Custers 2024, 154). 
In addition, it does not correspond to ECtHR standards (see, 3.2). 
In addition, such blanket and indiscriminate nature of the power of 
retention55 would not meet the requirement of the data minimisation 
principle, which requires that personal data should be ‘not excessive’ 
(Art. 4(1)(c) LED), i.e. not kept longer than necessary for the purpose 
pursued and only if the purpose of the processing could not reasonably 
be fulfilled by other means.56

There are also several significant omissions in the LPDP, due to which it 
seems that the legislator did not take into account that the data protection 
principles are interconnected. For instance, the purpose limitation principle, 
as the cornerstone of data protection law, serves as a guarantee against 
abuse and arbitrariness (Sunde 2023, 501). Thereby, it is also of importance 
to other data protection principles, such as storage limitation and lawfulness 
(Te Molder et al. 2023, 516). The LED-set principle requires that the data 

55	 CJEU, case C-118/22, Direktor na Glavna direktsia ‘Natsionalna politsia’ pri 
Ministerstvo na vatreshnite raboti, ECLI:EU:C:2024:97, paras. 63–65.
56	 Opinion of AG Pitruzzella to CJEU, C-205/21, Ministerstvo na vatreshnite raboti, 
ECLI:EU:C:2022:507, paras. 54–55.



M. Pisarić (стр. 243–273)

262	 Анали ПФБ 2/2026Анали ПФБ 2/2026

needs to be collected for specified, explicit and legitimate purposes and 
not processed in a manner that is incompatible with those purposes (Art. 
4(1) (b)). The same wording is also used in the LPDP (Art. 5 para. 1 (2)). 
However, the LPDP approaches the exemption from the purpose limitation 
principle in a different way.

a.	 The LPDP allows personal data collected for one purpose to be 
processed for a different purpose, under the condition that the further 
processing is prescribed by law (Art. 7 para. 1). Instead of limiting 
the purposes for further processing only to special purposes (which the 
LED explicitly does57), the LPDP permits for data originally collected 
by police to be processed for any other purpose, by any subject that 
the law would determine/authorise. This is not in line with the LED 
purpose limitation principle, and more importantly, it is contrary to 
Art. 42 of the Constitution, which allows the use of personal data 
beyond the purpose for which they were collected, exclusively for 
the purposes of conducting criminal proceedings or protecting the 
security of the Republic of Serbia. The same applies to the provisions 
of the LRDP on data exchange with other entities (Art. 9 para. 2, Art. 
11 paras. 4, 5, 8).

b.	 In the following paragraph, the LPDP provides that processing by 
competent authorities for another special purpose, different from 
the original one, is permitted if: 1) the controller is authorised to 
process the personal data for such other purposes, in accordance 
with the law; and 2) the processing is necessary and proportionate 
to that other purpose, in accordance with the law (Art. 7 para. 2). 
From this wording it is clear that for these other purposes there is 
no purpose specification requirement. However, since the LED requires 
that ‘every purpose must be considered as specific and separate’, 
the same applies to that another purpose for further processing, as 
well (Bonetto 2024, 65). Consequently, even for data processing for 
the purpose ‘other than that for which those data were collected’, the 
assessment of compliance with the requirements for the lawfulness 
of further processing under Article 4(2) LED ‘must be carried out 
by regarding each of the purposes referred to in Article 1(1) LED as 
specific and distinct’.58 Namely, as the essence of this requirement is 

57	 The LED allows the processing for other purposes, different from the one for 
which the personal data are collected in first place, but only if this other purpose is 
covered by Art. 1(1), and insofar as this further processing is lawful, necessary and 
proportionate (Art. 4(2)).
58	 CJEU, case C-180/21, Inspektor, ECLI:EU:C:2022:967, para 56.
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to offer foreseeability of legislation and thus legal certainty to the 
data subject, any subsequent use of data within the scope of the LED 
should be ‘coupled with the “compatible use” building block of the 
purpose limitation principle in Article 4(1) (b)’ (De Hert, Sajfert 2021, 
12), and allowed only for specified, explicit and legitimate purposes, 
which is also important for determination of the strict necessity 
requirement.59

3.2.	Implementation

Serbia is required by the SAA not only to harmonise its national law with 
the LED, but also to ensure effective implementation of LED-inspired rules 
(Art. 72 and 81). Achieving this requires the existence of a consistent and 
harmonised appropriate legal framework. Nonetheless, taking into account 
the previously presented issues, the enforcement of LED-inspired rules is 
difficult if not impossible. Therefore, it is necessary to thoroughly review the 
LED provisions, especially the preamble, but also to take into account the 
relevant decisions of the CJEU, and to rearrange the relevant LPPD principles 
and rules accordingly. In addition, the proclamation of the LED-based 
principles in this law is not enough, since the lack of their acknowledgment 
in other laws regulating data processing for special purposes leads to the 
lessening of personal data protection. Such a result is contrary to the LED 
purpose of providing the minimum safeguards, whereby the states are not 
precluded to seek to ensure a higher level of ‘the protection of the rights and 
freedoms of the data subject with regard to the processing of personal data 
by competent authorities’ (Preamble 15). In addition, there is the issue of 
non-compliance of special laws with this umbrella law. Still, the LPDP should 
apply to data processing for special purposes even when sectoral laws fail to 
regulate certain issues or refer to the basic law, and the role of the competent 
supervisory body is particularly important.

The LED requires states to provide for one or more independent public 
authorities to be responsible for monitoring its application, while the SAA 
requires Serbia to form such a supervisory body to effectively supervise and 
guarantee the implementation of national legislation on the protection of 
personal data (Art. 81). Hence a specialised ombudsman was established: 
the Commissioner for Information of Public Importance and Protection 
of Personal Data. As for independence and the rules on the establishment 

59	 CJEU, case C-205/21, Ministerstvo na vatreshnite raboti, ECLI:EU:C:2023:49, 
paras. 121–122.
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and general conditions for the members of the supervisory authority, the 
LPDP consistently followed the rules from the LED. Under the LPDP, the 
Commissioner is responsible for both data processing regimes. As the LED 
allows states to provide for a supervisory authority established under the 
GDPR to also supervise this regime, the domestic solution is not disputable, 
in principle. However, it is questionable whether the Commissioner has at 
their disposal sufficient organisational, personnel, technical and material 
conditions and capacities for effective monitoring of the enforcement of the 
rules not only for these two regimes, but also regarding access to information 
of public importance.60

The LPDP provides the Commissioner with a whole series of investigative, 
corrective and other powers,61 by consistently following the LED wording, 
nonetheless it is not clear enough to which extent these powers are used 
with regard to data processing for special purposes. The publicly available 
annual and monthly Commissioner’s reports jointly represent data on 
both regimes,62 probably due to a lack of a reporting mechanism, since 
the Commissioner’s rules do not specify the manner of keeping internal 
records that would enable a clear distinction between regimes.63 Although 
precise data on the data processing for special purposes were requested in 
a questionnaire sent to the Commissioner (for the 2018–2025 period), the 
answers do not say much either; moreover, they point to sporadic cases in 
which the powers related to the special processing regime have been used.

The response to the questionnaire states that the Commissioner has 
carried out 18 extraordinary inspections, applying all the prescribed powers 
(except for one power that does not apply to the special regime), whereupon 
all inspection procedures were carried out at the request of citizens, not ex 

60	 Law on Free Access to Information of Public Importance, Official Gazette of the 
RS 120/2004, 54/2007, 104/2009, 36/2010, and 105/2021. 
61	 In the performance of inspection supervision, the Commissioner might also use 
the investigative powers from the Law on Inspection Supervision, Official Gazette of 
the RS 36/2015, 44/2018 – other law and 95/2018.
62	 For example, during 2021, the Commissioner initiated 362 supervision 
proceedings, of which 9 (2.49%) were against judicial authorities and institutions 
in the field of justice. More precise data on the structure of operators and reasons 
for the initiation of supervision proceedings does not exist. In the cases in which he 
determined that the provisions of the LPDP were violated (72), the Commissioner 
passed 63 corrective measures (Poverenik 2022, 96–97), but there is no clear, publicly 
available statistical data on the outcome of the supervision. The same remarks on 
presented data apply to the last reported year (Poverenik 2026, 121–122).
63	 Rulebook on the form and manner of keeping internal records of violations of 
the Personal Data Protection Act and measures taken in the course of inspection 
supervision, Official Gazette of the RS 40/2019. 
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officio. However, it is unlikely that the Commissioner was granted access 
to all data and information by the police, as well as access to all premises, 
means and equipment, as stated.

Of all the corrective powers, only one was applied: the Commissioner 
warned the competent authorities by delivering a written opinion that 
the intended processing operations may violate the LPDP provisions 
(four times during the reporting period). The Commissioner did not issue 
any fines regarding data processing for special purposes. Also, although 
the  Commissioner  also has the power  to bring infringements of the LPDP 
to the attention of judicial authorities and to commence or otherwise 
engage in legal proceedings, to date the  Commissioner has not submitted 
any requests for initiation of misdemeanour proceedings for violations of 
the LPDP, nor criminal complaints. This is unfortunate, because sanctioning 
public authorities would, at least to some extent, prevent illegal processing 
and could be an indicator of the genuine readiness of the Commissioner to 
protect human rights regarding the processing of data for special purposes, 
as well as a sign of independence.

The Commissioner also has advisory powers in the legislative process (Art. 
55 para. 11 LPDP), but since the LPDP entered into force, only a few opinions 
on regulatory proposals connected to data processing for special purposes 
have been submitted, at the request of the authorities.64 Nonetheless, the 
Commissioner could show more agility in this regard: although the failure 
to comply with this obligation is not a basis for misdemeanour liability (it 
is not among the violations listed in Art. 95 LPDP), the Commissioner has 
other powers at their disposal in performing the task of supervising and 
ensuring the implementation of the LPDP.65 Furthermore, since there are 

64	 According to the Commissioner’s response to the questionnaire, since the 
beginning of the implementation of the LPDP, a total of 5 opinions have been 
requested: three on the Draft Law on Amendments to the Law on the National DNA 
Registry, one on the Draft Rulebook on the method of recording in a public place 
and the method of communicating the intention of such recording, and the Draft 
Law on Amendments to the Law on Tax Procedure and Tax Administration. 
65	 For example, the Commissioner used such a possibility in 2021 when an 
initiative was sent to the Public Prosecutor’s Office to align the provisions of the 
Rulebook on Administration in Public Prosecutor’s Offices with the provisions of 
the LPDP regarding the notification of persons for the protection of personal data.
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legal provisions that regulate data processing for special purposes, whose 
compliance with the Constitution could and should be reviewed, some 
initiative on the part of the Commissioner would be more than welcome.66

Acting on express normative powers from the LPDP provisions, the 
Commissioner has passed several by-laws,67 which regulate the manner of 
exercising certain elements of the right to personal data protection (e.g. 
the right to object), specifying certain obligations of the controller (e.g. 
the obligation to notify about personal data breaches), but these by-law 
do not contain any specific rules with regard to data processing for special 
purposes. However, recognition and insistence on the specificities of the data 
processing special regime would be a more appropriate manner to norm 
these issues within the Commissioner’s normative power, thus contributing 
to the protection of the right to personal data protection, in accordance with 
the ECtHR standard and the LED principle requiring clarity and precision of 
the law.

Considering the above, the question remaining is to what extent the 
actions of the Commissioner, as the guardian of the right to the protection of 
personal data, are truly beneficial to the enforcement of the LED principles 
and rules, and consequently this right with regard to personal data 
processing by the police.

3.3.	Strategy?

The full and consistent compliance of sectoral laws with the basic one 
is an essential prerequisite for effective data protection, but ostensibly a 
systematic legislative approach has been lacking. Although a strategy was 
passed in 2010,68 the action plan for its implementation was never adopted, 
nor was a special working group formed, which resulted in this planning 

66	 What is commendable, for example, is that in 2018 the Commissioner submitted 
a proposal for the assessment of the constitutionality of the Law on the DNA 
Registry (Ružić, Toskić Cvetinović 2020, 34–35). 
67	 Based on Art. 52 para. 9 LPDP, the Commissioner adopted the Rulebook on 
the form of notification of a personal data breach and the method of notifying the 
Commissioner for Information of Public Importance and Personal Data Protection 
of a personal data breach (Official Gazette of the RS 40/2019); based on Art. 78 para. 
4 LPDP, Rulebook on the form and method of keeping internal records of violations 
of the Law on Personal Data Protection and measures taken during inspection 
supervision (Official Gazette of the RS 40/2019); and based on Art. 78 para. 5 LPDP, 
Rulebook on the complaint form (Official Gazette of the RS 40/2019).
68	 Personal Data Protection Strategy, Official Gazette of the RS 58/2010.
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document’s failure to produce the expected effects. The new Strategy,69 
adopted in 2023, can be commended, since it stresses the necessity of 
improving the LPDP. The improvement of the mechanisms for the protection 
of personal data is set as the first specific objective of the measure for 
improving the legal framework, through amending and supplementing the 
LPDP, in order to harmonise it with EU rules, and then harmonising sectoral 
laws with the amended LPDP. However, while the objective and measure are 
reasonable and necessary, the Strategy does not specify the direction of the 
improvement,70 while the set timeframe is somewhat unrealistic.71 As for 
the LED, it receives only rudimentary mention, but neither the shortcomings 
in the current normative framework nor the directions for improvement 
are identified/defined. Still, in order to assess the fulfilment of the LED 
harmonisation obligation (Art. 81 SAA), it is necessary to consider not only 
the LPDP, but also other laws governing the processing of personal data by 
the police.

The new Strategy sets respect for the right to the protection of personal 
data in all areas of life as its general objective, whereas the achievement of 
this goal is to be measured through the European Commission adequacy 
decision, by which the transfer of personal data from EU countries to Serbia 

69	 Personal Data Protection Strategy for the period from 2023 to 2030, Official 
Gazette of the RS 72/2023; Action plan for the period from 2025 to 2027 for the 
implementation of the Personal Data Protection Strategy for the period from 2023 
to 2030, Official Gazette of the RS 20/2025.
70	 The Strategy only mentions the regulation of the relationship between 
digitalisation and technological progress with the protection of personal data, with 
regard to automated processing of genetic and biometric personal data and the 
processing of personal data using audio and video surveillance (as a measure for 
achieving the third specific objective). However, these issues are already regulated 
in the LPDP. 

Some of directions are set out, as to the expected effects, in the Starting basis for the 
preparation of the Draft Law on the Protection of Personal Data, published by the 
Ministry of Justice in 2025.
71	 As for sectoral laws, starting from 40% compliance with the LPPD, as the initial 
value, the plan is to reach 60% compliance with the ‘improved’ LDPD by 2027, and 
complete harmonisation by 2030. The plan is for: the draft law on amendments and 
supplements to the LPDP to be prepared by the 2nd quarter of 2026, followed by the 
legislative procedure for adopting the law; the identification of relevant provisions 
of sectoral laws that need to be harmonised with the amended LPDP, will be carried 
out by the 1st quarter of 2027; and the necessary amendments and supplements 
to at least 20% of these laws to be adopted by the end of 2027. So far, the working 
group was formed in December 2024, but the text of the draft law has not been 
presented to the public as of the publication of this paper. 
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would be enabled without additional administrative obligations. Still, the 
Strategy does not differentiate the adequacy decision in terms of the GDPR 
and the LED.

The LED sets rules for international personal data transfers (Chapter 
V), i.e. for ‘any action that enables a law enforcement authority in a third 
country or a relevant international organization to access personal data that 
originated in the EU’ (Drechsler 2021, 184). These rules ‘aim at guaranteeing 
that the level of protection for personal data in a law enforcement context 
within the EU is not undermined as soon as personal data leaves EU 
territory’ (Drechsler 2020, 49). Regarding the elements that the Commission 
would evaluate when deciding whether Serbia, as a third country, ensures an 
adequate level of protection,72 it is clear that even the formal harmonisation 
of the LPDP, as a fulfilment of the specific objectives of the Strategy, would 
not be sufficient for an adequacy decision. The set criteria (the rule of law, 
human rights, effective data subject rights, and an independent supervisory 
authority) would be assessed not only based on the domestic legislation, but 
also based on the domestic practice and domestic international commitments 
(Drechsler 2021, 187). Therefore, the future amendments to the LPDP and 
sectoral laws, even if they are fully aligned with EU rules, are only an initial 
prerequisite. It crucial that the relevant provisions are actually implemented 
in practice, because that is the only way the effective and substantive exercise 
of the right to personal data protection can be ensured. Furthermore, it 
is not enough just to establish a Commissioner and to have their powers 
prescribed in law – it is necessary that they act as a truly independent body 
in relation to the competent authorities that process personal data for LEA 
purposes, and ensure and enforce compliance with LED-inspired rules, by 
applying the prescribed powers to the special regime, too.

After assessing the adequacy of the level of protection, the Commission 
may at some point decide that Serbia ensures an adequate level of protection. 
The implementing act may also provide a mechanism for periodic review, 
at least every four years (Art. 61 (3) LED), whereby the Commission may 

72	 During the decision-making process, the Commission takes into account several 
elements, inter alia: a) the rule of law, respect for human rights and fundamental 
freedoms, b) relevant legislation, both general and sectoral (including concerning 
public security, defence, national security and criminal law, and the access of public 
authorities to personal data) and its implementation, c) data protection rules, 
case law, effective and enforceable data subject rights, and effective administrative 
and judicial redress for the data subjects whose personal data are transferred, 
d) the existence and effective functioning of one or more independent supervisory 
authorities with responsibility for ensuring and enforcing compliance with data 
protection rules, including adequate enforcement powers, etc. (Art. 61 (1) and (2)).
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monitor developments in Serbia that could affect the functioning of the 
adequacy decision. In the case that information or a review indicate that 
the country no longer ensures an adequate level of protection, the adequacy 
decision may be repealed, amended or suspended (Art. 61 (5) LED). It 
follows that even after the decision is made, Serbia would be required to 
continuously ensure an appropriate level of protection.

4.	CONCLUSION

The right to the protection of personal data is explicitly guaranteed in 
the Constitution of the Republic of Serbia, as well as in ratified international 
conventions that are a part of the domestic legal order. The data protection 
principles and rules should be a binding framework for the processing of 
personal data – including when carried out by competent authorities for 
special purposes – representing a very important segment in the functioning 
of state mechanisms.

The present incompatibility of sectoral laws with LPDP rules violates 
the unity of the legal order and complicates their enforcement, rendering 
the principle of the legality of data processing for special purposes empty 
wording. Based on the above ECtHR case law, it is clear that the state should 
ensure that the law regulating data processing by the police meets the 
requirements of legality, which is a prerequisite for considering whether the 
data processing is legitimate and justified. In addition, given its status of a 
candidate for EU membership, Serbia has a formal obligation to harmonise 
its legislation with the EU acquis and other European rules, ECHR, inter alia. 
This obligation also includes ensuring the protection of individuals with 
regard to the processing of personal data by the police.

Although Serbia adopted the LPDP in 2018 as a manner of transposing 
the LED into national legislation, harmonisation and implementation have 
not been ensured. The national  legislation should provide the proper basis 
for data processing and comply with  the  requirements of Article 8 LED; 
however, merely repeating its wording may not be considered  a  sufficient 
legal basis. The principle of lawfulness should be achieved not only through 
the LPDP, but also through adequate norms in other sectoral laws. This 
has not been accomplished so far. Furthermore, the LPDP has provided 
the Commissioner with investigative, corrective and other powers, closely 
following the wording of the LED. However, these powers have not been 
used in many cases of data processing for LEA purposes. In this regard, the 
Commissioner should act upon these powers, because, as an independent 
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body, their active and effective role is of the utmost importance in ensuring 
that the data protection rules are implemented in practice when personal 
data is processed by the police.

Since the current legal framework for data processing for LEA purposes 
is neither consistent nor harmonised, both internally and externally, 
overcoming these issues is quite justified and necessary and even clearly 
articulated as a goal of the new 2023 Personal Data Protection Strategy. 
However, the previous experiences regarding the application of laws, 
existing mechanisms for the protection of personal data, and even the text of 
the Strategy and the accompanying first action plan, do not provide grounds 
for such expectations.

There is still room and time to integrate improvements into the LPDP and 
then ensure the harmonisation of sectoral laws governing data processing 
for special purposes with that version. Some of the observations presented 
in this paper could also serve as a guideline for of harmonising the domestic 
legal framework with the ECtHR requirements and the LED provisions, which 
is, after all, the formal legal obligation of the Republic of Serbia. However, the 
planned improvement of the LPDP by itself will not suffice, because unless 
the rules are implemented, the mere guarantee of the right to protection of 
personal data does not mean much – if anything at all.
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1.	INTRODUCTION*

Human anatomy training is a cornerstone of medical curricula (Estai, 
Bunt 2016, 1). It provides the foundation for further medical education, 
and its deep understanding is essential for safe clinical practice across all 
healthcare professions (Bharambe et al. 2023, 1; Washmuth et al. 2019, 247–
248). Although teaching methods and tools have evolved for a number of 
reasons, particularly through digital technology which enables cadaverless 
dissection, traditional cadaver-based anatomy teaching – practiced for more 
than 2,500 years – remains the most powerful means of learning anatomy, 
offering advantages that are not easy to quantify (Estai, Bunt 2016, 1–2; 
Washmuth et al. 2019, 248; Bharambe et al. 2023, 1).

Regardless of how skillfully modern tools replicate body structures, most 
anatomists prefer cadaver dissection because it situates partial anatomy 
within the context of whole organism, provides insight into anatomical 
variability, and enables students to recognize structures while gaining 
tactile information about tissue texture (Shevelev, Shevelev 2023, 1365; 
Aneja et al. 2013, 2585; Washmuth et al. 2019, 252). Beyond technical 
competence, through encountering cadavers as their “first patients”, future 
doctors develop the professional detachment necessary for becoming 
objective physicians (Aneja et al. 2013, 2589). Also, donor-based surgical 
simulation has improved surgical procedures and its outcomes (Zdilla, 
Balta 2022, 1).

Despite efforts to modernize teaching, medical schools and institutes 
in Serbia still rely on cadavers and “the guidance of silent mentors”. The 
existing legal framework for cadaver procurement in Serbia is defined by the 
Law on Health Care1 and the Law on Inheritance2 with ex testamentum body 

*	 The paper is the result of research funded by the Ministry of Science, 
Technological Development and Innovation of the Republic of Serbia, under the 
contract with the Faculty of Law of the University of Pristina with temporary 
headquarters in Kosovska Mitrovica, No. 451-03–34/2026–03/200254, dated 
5 February 2026.
1	 Zakon o zdravstvenoj zaštiti “Law on Health Care”, Official Gazette of the RS, 
25/19, 92/23 – authentic interpretation, 29/25 – CC decision.

At the session held on September 26, 2024, the Constitutional Court of the Republic 
of Serbia rendered Decision IUz-106/2019, https://ustavni.sud.rs/sudska-praksa/
baza-sudske-prakse/pregled-dokumenta?PredmetId=21869, last visited March 17, 

https://ustavni.sud.rs/sudska-praksa/baza-sudske-prakse/pregled-dokumenta?PredmetId=21869
https://ustavni.sud.rs/sudska-praksa/baza-sudske-prakse/pregled-dokumenta?PredmetId=21869
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donation as its central institute. While Serbian civil law generally favors the 
informality of legal2 transactions,3 the Law on Inheritance mandates a strict 
form for the last will,4 and the Law on Health Care, as lex specialis, further 
requires a written will, appointment of a will executor, and the authorization 
by a competent governing body.5 When contrasted with the apparent 
benefits of cadaver dissection and the global scarcity of cadaver material 
(Bharambe et al. 2023, 1), these formal requirements appear unnecessary 
from a formalist perspective.

Proceeding from the premise that legal regulation should ease the process 
of body donation (Bharambe et al. 2023, 4), we examine these inconsistencies: 
in the first chapter through the lens of medical law, and through the lens of 
inheritance law in the second chapter, providing arguments de lege ferenda 
for relaxing the current formal rigidity.

2026. According to this decision, two provisions of the then valid Law on Health 
Care were declared unconstitutional. The first provision allowed healthcare 
institutions to appropriate bodies of deceased persons without known next of 
kin, for the purposes of conducting practical training, provided that during their 
lifetime the deceased had not explicitly objected to such use. The second provision 
permitted the appropriation of bodies of deceased persons based on the consent 
of surviving family members, provided that the deceased had not objected during 
their lifetime.

Amendments to the Law on Health Care were adopted the following year (Official 
Gazette of the RS, 29/2025 – CC decision), repealing the aforementioned provisions 
of Art. 210 and the related Art. 212.
2	 Zakon o nasleđivanju “Law on Inheritance”, Official Gazette of the RS, 46/95, 
101/03 – CCRS decision and 6/15.
3	 Zakon o obligacionim odnosima “Law on Contract and Torts”, Official Gazette of 
the SFRY, 29/78, 39/85, 45/89 – CCY decision, and 57/89, Official Gazette of the FRY, 
31/93, Official Gazette of SCG, 1/2003 – Constitutional Chapter, and Official Gazette 
of the RS, 18/2020, Art. 67.
4	 Law on Inheritance, Art. 83.

In the text, although technically incorrect, we will use the terms “last will” and 
“testament” as synonyms. In order to avoid translation complications, we will ignore 
the fact that the legal institute of the last will is wider than the term testament, 
i.e., that the last will can be expressed through a testament, as well as through a 
contract or, theoretically, in a form of codicilli, as known by Roman legal scholars, 
or even in relatively modern form, as known by the former Serbian Civil Code of 
1844 (Art. 431).
5	 Law on Health Care, Art. 210 para. 1 it. 1.
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2.	MEDICAL LAW IMPLICATIONS

Anatomical dissection has a long history of public scrutiny (Hutchinson et 
al. 2020, 513). Yet, voluntary body donation mortis causa, for examination,6 
research or educational purposes, is widely regarded as a humane act, 
comparable to inter vivos body part donation and as a significant contribution 
to the generations to come. An anatomical gift reflects a determined mind 
and a pious soul dedicated to help humanity by aiding medical science (Aneja 
et al. 2013, 2586). Procedures performed on braindead individuals enhance 
the understanding of human anatomy, prepare healthcare professionals 
for complex interventions, and contribute to the development of lifesaving 
treatments (Sperling 2008, 8).

Some authors emphasize the necessity of national “whole-body donation” 
programs,7 as the optimal cadaver-to-student ratio is 1:10 (Bharambe et 
al. 2023, 1–3; Hutchinson et al. 2020, 514). There are many challenges in 
establishing effective programs, varying across cultures and regions (Zdilla, 
Balta 2022, 2–8).8 Still, it is safe to say that their success largely depends on 
the capacity of healthcare professionals to motivate the broader public, since 
individuals typically lack knowledge of relevant legal and procedural aspects 
and thus remain reluctant to donate their bodies (Aneja et al. 2013, 2586).

Numerous medical and legal questions are raised by ex testamentum body 
donation, which is endorsed by the International Federation of Associations 
of Anatomists as the only ethically acceptable method of cadaver acquisition 
(Bharambe et al. 2023, 3; Hutchinson et al. 2020, 513; Zdilla, Balta 2022, 
2). Many of these concerns, particularly from a legal perspective, can be 
addressed through informed consent.

6	 To avoid unnecessary confusion, we will not use usual term “postmortem 
examination” because it refers both to cadaver dissection as complete division of 
the corpse to anatomical structures and autopsies which are examinations mostly 
performed to determine cause of death (Claes, 2018, 261). Later is not the subject 
of this paper or research conducted previously.
7	 In Serbia, there is no national program of this kind nor, to our best knowledge, is 
there an idea of creating one. Yet, there are great examples in other areas. Probably 
best known is state organ transplantation program, which is required by law, in 
order to promote the culture of organ donation among the general public (Zakon 
o presađivanju ljudskih organa “Law on Human Organ Transplantation”, Official 
Gazette of the RS, 57/2018 and 111/2021 – CC RS decision, Art. 8 para, 1, in relation 
to Art. 9).
8	 Some of them are impossible to predict and prevent. For example, in the post-
COVID-19 era, pandemic severely affected all aspects of “silent mentor” programs 
and significantly reduced the availability of cadavers free from SARS-CoV-2 infection 
(Wong et al. 2023, 559).
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Historically, up until the late 19th century, in cases when treatment costs 
could not be covered, state-funded hospitals would use bodies in anatomical 
theaters without the consent of patients or their family members. Drawing 
an analogy to the transformation of natural goods into property through 
labor, medical professionals argued that their efforts before and after 
death conferred ownership of the corpse upon them. Accordingly, under 
prevailing “property law logic”, the corpse and all the patient’s belongings 
became the institution’s property. As a result, only families with substantial 
financial means could prevent the dissection of their loved ones if they died 
in hospital, while those unable to afford treatment settled hospital bills 
through body donation (Claes 2018, 258–259, 272–273).

Arguments can be made both for and against the “no property rule”, 
particularly from the perspective of the deceased’s relatives (Shevelev, 
Shevelev 2023, 1392). However, the notion of “natural reciprocity”, which 
justified extensive pre – and post-mortem interventions as compensation 
for prior care, became obsolete. Instead, the doctor–patient relationship, 
including post-mortem matters, became governed by the principle of 
consent. This shift was reinforced by court rulings in late 19th-century France, 
Germany, and England, where physicians were convicted for unauthorized 
post-mortem medical interventions (Claes 2018, 259–260, 269–270).

At first, medical professionals were accountable to medical institutions, 
not directly to patients, however, the long-dominant utilitarian humanity-
centered approach gradually gave way to a predominantly individual-
oriented deontological ethic, which emphasizes the principle of primum 
non nocere (“first, do no harm”) and asserts that not all outcomes justify 
the means used to achieve them (Claes 2018, 270). With the paradigm shift, 
post-mortem examinations became unlawful without prior consent from the 
deceased or their relatives.

The 1948 Universal Declaration of Human Rights explicitly prohibited 
any form of inhumane or degrading treatment,9 and the 1964 Declaration 
of Helsinki, adopted by the World Medical Association, clarified that this 
prohibition applies to all medical treatments and experiments – regardless of 
their potential benefit for humanity.10 Given that cadaver dissection is a form 
of medical experiment, the ethical principle of consent was consequently 
extended to the deceased (Claes 2018, 271). Today, obtaining informed 
consent for cadaver dissection is standard practice in bequeathal programs 
(Hutchinson et al. 2020, 513).

9	 Universal Declaration of Human Rights, Art. 5.
10	 Declaration of Helsinki, Arts. 25–32.
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However, the phenomenon of the human corpse challenges the 
conventional subject–object divide (Claes 2018, 271). A person and their 
dignity cannot be separated from their body; one cannot possess what is 
not distinct from oneself, as Lord Bingham argued in Regina v. Bentham 
(Singh 2021, 570). Despite its mitigation regarding separated body parts 
(Singh 2021, 567), the maxim dominus membrorum suorum nemo videtur 
still applies: the human body, its parts, and remains cannot be treated as 
objects since they cannot be possessed, used, disposed of, or excluded. Also, 
the alienability of the body or its parts is, at best, questionable, as carefully 
elaborated in the “anti-separation thesis” (Singh 2021, 565–577). Even John 
Locke’s labor theory of ownership, which posits that a person owns their 
body as the primary instrument of labor, and its numerous proponents, 
cannot demonstrate otherwise; this applies to any abstract theory of 
ownership over the body (Shevelev, Shevelev 2023, 1405, 1414–1417).11

Human corpse also challenges the premise that legal subjectivity ceases 
upon death. If a deceased person can be harmed, it implies that the subject 
capable of being harmed still exists as the same individual (Sperling 2008, 
8). However, extending legal subjectivity beyond death would be impractical, 
as it could generate an entirely new set of legal issues.

If property rights are limited to goods and personal rights (which can be 
transferred) and legally recognized interests belong only to living individuals, 
it follows that the corpse falls outside the scope of the law (Claes 2018, 273), 
and thus the legal and philosophical status of the corpse remains largely terra 
incognita in theoretical debates (Shevelev, Shevelev 2023, 1366).12 However, 
as legal interpretations shifted from viewing the body as property to the 
“notre corps, c’est nous-mêmes” (our bodies, that’s who we are) principle, the 
requirement for consent could no longer be ignored; this perspective was 
reinforced in a prominent 1899 case concerning the disposal of the mortal 
remains of Jules Libert (Claes 2018, 271, 274–275). The court decision in 
this case had two significant implications: it affirmed the right to dispose of 
one’s body as a natural right, and it established a legal precedent allowing 
close family members to veto dissection.

11	 This issue is particularly significant for heirs, as they can inherit only what 
belonged to the deceased (Shevelev, Shevelev 2023, 1405). Under the nemo plus 
iuris ad alium transferre potest quam ipse habet principle, ownership over the 
corpse cannot be transferred because the deceased never held property rights over 
their body.
12	 Historically, gravediggers were particularly prone to exploit this ambiguity 
(Mason, Laurie 2001, 64; Shevelev, Shevelev 2023, 1394–1395).
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Despite the general consensus that consent is the primary condition 
for lawful cadaver dissections – regardless of theoretical positions on the 
legal status of the body – numerous legal and ethical questions remain 
unresolved. From both the legal and practical perspectives, specific pre– and 
post-consent issues must be addressed.

The concept of consent is rooted in the principle of autonomy of the will, 
the prohibition of contra factum proprium behavior, and the legal institute 
of consent of the injured party.13 Autonomy of the will affirms individual 
sovereignty over one’s body, while the consent of the injured party permits 
exposure of one’s property or body to potentially “harmful” acts by others. 
However, such dispositions – particularly concerning the body or its parts – 
are legally valid only if specific preconditions are satisfied.14

First, to legally expose their goods to the harmful acts by others, a person 
must possess adequate legal capacity. In the context of ex testamentum body 
donation, according to the law, such capacity is attained at the age of fifteen.15 
This aligns with the Serbian Law on Patients’ Rights, which recognizes the 
ability of fifteen-year-olds to independently consent to medical procedures.16 
The legislation presumes that individuals of this age are capable of managing 
almost all matters concerning their bodies. However, this presumption is 
relative and can be disproven – despite formal age requirements, a person 
may lack the capacity to autonomously make decisions.

Legally valid exercise of personal autonomy requires full engagement 
of the consenting person’s cognitive and intellectual capacities. In other 
words, to make a body donation ex testamentum, the person must possess 
comprehensive knowledge about the consequences of such a decision, and 
must be fully capable of understanding them.17 The Serbian law presumes 

13	 Law on Contract and Torts, Arts. 10, 13 and 163.
14	 According to the Law on Contract and Torts, the first precondition for valid 
consent is that the action or the consequence of such action are not explicitly 
forbidden by law (Art. 163 para. 2). This is, we believe, an absolutely logical 
requirement. However, this precondition remains out of our focus because body 
donation for educational purposes is not prohibited by law; moreover, it is explicitly 
permitted and even encouraged many times over.
15	 Law on Inheritance, Art. 79.
16	 Zakon o pravima pacijenata “Law on Patients’ Rights”, Official Gazette of the RS, 
45/2013, 25/2019, Art. 19 para. 4.
17	 In the ideal situation, ensuring that the person in question is aware of the 
consequences of body donation and understands them, as well as that the motives 
are permissible, necessitates counseling with medical experts. Whenever possible, 
medical institutions even insist on this. However, such counseling is not legally 
required nor mandatory. Any such mandate would be in contradiction with the 
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that both cognitive and intellectual capacities were fully engaged at the time 
the last will was stated. Yet, the consent expressed in the body donation 
clause in the testament may be nullified if interested parties prove otherwise 
in legal proceedings.18

Contrary to common understanding, consent expressed through a last 
will does not operate in the same manner as consent given prior to medical 
interventions. In the context of medical interventions, the doctor–patient 
relationship is generally understood as contractual; therefore, consent 
is not a mere unilateral declaration but part of a broader exchange of 
considerations.

On the other hand, testamentary body donation reflects consent in its 
strictest sense, as the legal relationship between the testator and the medical 
institution is established solely through the expression of the testator’s will. 
Yes, the medical institution may refuse the body for a number of reasons,19 
but the act of taking possession of the body is not a constitutive element 
of the transaction; it is merely a factual occurrence. Regardless of whether 
the institution chooses to accept the body and perform dissection, the 
mortis causa transaction is already established, and all the obligations of the 
medical institution arise from the testator’s unilateral statement. It should be 
emphasized that the donor is not bound to adhere to their prior statement 
as it may be revoked at any time and for any reason.20 Consequently, there 
is no basis for claiming that a unilateral revocation is unlawful, as might be 
argued in a contractual relationship.21

legal presumption of full legal capacity to testate. In other words, the body donation 
clause in a last will would be valid even if the person did not attend any counseling 
sessions, and it is up to the parties with recognized legal interests to prove their 
claims if they feel otherwise.
18	 Law on Inheritance, Art. 167, in relation to Art. 165.
19	 A medical institution will not accept the body of a deceased person for 
educational purposes if the person died from a contagious disease or if there are 
postmortal changes that make fixation of the body impossible (Law on Health Care, 
Art. 211 para. 4). A medical institution will also not accept a body if an autopsy is 
mandatory by law (Law on Health Care, Art. 211 para. 3, in relation to Art. 206). 
Finally, a medical institution will not accept the body of a deceased person if the 
person died from a contagious disease (Law on Health Care, Art. 211 para. 4) 
which was actually the case during the COVID-19 pandemic, because the safety of 
the trainees is naturally prioritized over their current education (Wong et al. 2023, 
561). The decision on whether a body donation will be accepted is made by the 
ethics committee of the medical faculty (Law on Health Care, Art. 211 para. 2).
20	 Law on Inheritance, Art. 78, in relation to Art. 176.
21	 Law on Contract and Torts, Arts. 124–128.
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Crucially, there is a widespread misconception that the family of a deceased 
can override body donation, but the Serbian Law on Health Protection does 
not support this, even under a broad interpretation. According to this law, 
voluntary body donation is entirely a unilateral statement, and contrary to 
popular belief, there is no obligation even to inform family members of a body 
donation clause. Also, following the general idea of the Law on Inheritance, 
the last will – body donation clause included – must not be made under the 
influence of third parties. The testator has no obligation to inform others 
of such a decision, regardless of whether they are the donor’s heirs. Thus, 
family members become aware of the testator’s decision to donate remains 
only during the formal opening and proclamation of the will.

Finally, as previously noted, medical institutions are not strictly obligated 
to accept body donations. Yet, if they choose to accept a donation, certain 
responsibilities arise, two of which are especially significant.

First, after completing the dissection process, the medical institution 
is obligated22 to arrange the funeral, strictly adhering to the wishes of the 
testator,23 unless the testator has explicitly consented to using their remains 
to create an osteological set (skeleton) for practical anatomy lessons.24 This 
specifically pertains to the testator’s specific wishes regarding funeral rites, 
cremation, and religious ceremonies.25 All reasonable wishes,26 must be 
fulfilled, paid for by the medical institution.27

However, the anatomists’ primary responsibility is to acquire and utilize 
donated bodies in a manner that aligns with the societal moral and ethical 
norms (Hutchinson et al. 2020, 512). Therefore, the medical institution and 
all participants in the dissection process are legally obligated to treat the 
deceased with dignity. This duty commences upon the arrival of the body 
and extends throughout the entire process,28 through to the burial.29

22	 One has to be very careful when interpreting this obligation as a strict duty. We 
believe that this norm should be viewed as dispositive, meaning that the testator, 
or members of their family (if that does not contradict the deceased’s last wishes), 
may choose to release the medical institution from this duty and organize the 
funeral themselves.
23	 Law on Health Care, Art. 215 para. 1.
24	 Law on Health Care, Art. 213 para. 3.
25	 Law on Health Care, Art. 215 para. 3.
26	 Law on Health Care, Art. 215 para. 3.
27	 Law on Health Care, Art. 215 para. 1.
28	 Law on Health Care, Art. 213 para. 1.
29	 Law on Health Care, Art. 215 para. 2.
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In fact, this duty extends beyond the burial ceremony, as legal provisions 
require medical institutions to permanently store all pertinent medical 
data and maintain confidentiality.30 Consequently, it becomes challenging to 
support the argument that the bodily remains are merely an object from a 
legal standpoint. Simply put, individual rights stemming from the obligation 
to treat remains with dignity are inherently personal in nature – and 
personal rights can only pertain to individuals, not objects.31 Moreover, since 
this duty, theoretically, may begin during the testator’s lifetime, a case can be 
made for the continuation of legal subjectivity after death.

3.	INHERITANCE LAW IMPLICATIONS

During probate proceedings, once it has been clearly established that the 
necessary conditions are met (the individual’s death, the existence of an 
estate, and the presence of heirs), the focus shifts to determining whether a 
valid basis for inheritance exists. The legislator unequivocally recognizes only 
two such bases: the law and the testament.32 Their hierarchy is established 
through the precise wording of the relevant norms.

The norms of the Serbian Law on Inheritance, as is generally the case in 
civil law, are predominantly dispositive in nature, which implies that the 
testament constitutes the primary basis for inheritance. In other words, 
testamentary provisions are, with a few reasonable exceptions, superior 
to legal norms, which apply only when a testament has not been made, is 
incomplete, or is entirely or partially invalid.

Although not common, the legislator offers a definition of a testament, 
according to which a testament is unilateral, personal, and always revocable 
declaration of intent made by a legally capable person,33 given in a legally 

30	 Law on Health Care, Art. 214.
31	 Court rulings according to which these rights belong to the family members 
of the deceased and not deceased themselves are unacceptable – if nothing else, 
because of the fact that this duty and the rights derived from it remain in effect even 
if the deceased had no living next of kin. In that case the question is who do these 
rights belong to. The only acceptable answer is that they belong to the deceased, so 
why would it be any different if the deceased has living next of kin?
32	 Law on Inheritance, Art. 2.
33	 Modern anatomy also requires cadavers of persons under the age of 15, for the 
purposes of practical teaching and systematization of knowledge necessary for high 
quality health care of the children. This opens up a series of particularly complex 
ethical and legal problems, which fall beyond the scope of this paper. Nevertheless, 
in the context of the inadequacy of the will as a medium for body donation, we feel 
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prescribed form, by which they allocate their property (i.e., their estate) 
in the event of their death.34 The estate is further defined as the collection 
of rights and obligations suitable for inheritance that belonged to the 
testator at the time of their death.35 Already in this initial step we encounter 
fundamental inconsistencies – especially considering the intention to 
retain this formulation in the future Serbian Civil Code.36 These relate to the 
strictness of the testamentary form, particularly with regard to the donation 
of bodies for educational purposes, and, more generally, to the use of a 
testament as the instrument for this charitable act.

Namely, the human body cannot be regarded as property – neither during 
life nor after death, as noted previously – and therefore cannot form part of 
an estate. All rights of a personal nature, whether material or immaterial, are 
extinguished upon a person’s death. Accordingly, the rights we hold over our 
body, however they may be interpreted theoretically, fail to meet the three 
basic conditions for transfer by testament: they are personal, they are not of 
a material nature, and they are not suitable for inheritance in the broadest 
sense of the term.

Indeed, the classic textbook definition of inheritance reduces it to 
entering into property relations in which the testator was engaged at the 
time of death, provided that such relations are suitable for succession 
(Svorcan 2009, 9–10). In other words, inheritance is a derivative method of 
acquiring ownership and other material rights, and no authority regarding 
a person’s body can arise through inheritance. The right to dispose of one’s 
body has neither a material basis nor can it be the subject of singular or 
universal succession, regardless of the possibility of delegating certain 
powers to representatives. Any other interpretation directly contradicts 
the very essence of the legal relationship with our own body and seriously 
undermines the purpose of testamentary dispositions. This makes all more 

that it is necessary to emphasize this. As we previously said, the capacity to declare 
will ex testamentum is legally obtained at the age of fifteen (Law on Inheritance, Art. 
79). Since a testament is the only way to donate a body, it means that there is no 
possibility of obtaining the necessary cadavers of persons younger than 15 years of 
age. Following the exceptional example of the Law on Patients’ Rights, which allows 
persons under the age of 15 to be involved in deciding about medical intervention, 
even though they are not legally capable of independent consent (Law on Patients’ 
Rights, Art. 11 para. 8, and Art. 19 para. 2), we believe that it is similarly necessary 
to at least soften the strictness of the testamentary form regarding body donation.
34	 Law on Inheritance, Art. 78, in relation to Art. 1 para. 1.
35	 Law on Inheritance, Art. 1 para. 2.
36	 Civil Code of the Republic of Serbia, Draft prepared for public discussion, with 
alternative proposals, Art. 2672.
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illogical and highly inconsistent the wording of the Serbian Law on Health 
Care, which treats the donor’s statement and the act of donation as the 
bequest of the body.37

Specifically, a declaration of body donation may exist as an integral 
part of a will; there are no obstacles in this respect. The intention to 
donate one’s body for educational purposes can certainly be expressed in 
a will. However, even when included, such a clause cannot be regarded as 
a testamentary disposition, at least not in the narrow sense of the term. 
The Law on Inheritance explicitly requires that provisions in a will be 
interpreted according to the intent of the testator.38 In this case, the intent 
is neither to make a testamentary disposition, nor to transfer any property 
right, nor to designate a “successor to one’s body”; rather, the statement may 
be understood as permission, authorization, or even a wish. Yet, the legal 
nature of this declaration of intent is not determined – nor should it be – 
by the nature of the act in which it is contained, but by the essence of the 
declaration itself, which is clearly non-testamentary.

Two conclusions follow from this reasoning. First, the rules of inheritance 
law cannot, or can only partially, be applied to this disposition. Second, 
in general, we agree that testamentary disposition should in principle be 
subject to formal requirements. The prescribed form of a will performs a 
protective function by safeguarding the authenticity and seriousness of the 
testator’s final intent, but it also ensures legal certainty and distinguishes 
testamentary dispositions from other legal acts (Krstić 2025, 60). Still, we 
do not find the insistence on a strict testamentary form to be an adequate 
means of control of the body donation process, especially with additional 
requirements regarding the executor of the will.

Our position is supported by several arguments. First, the norms 
imposing strict requirements on the form of a will containing a provision for 
posthumous body donation, as well as other norms limiting the freedom of 
testamentary dispositions, are primarily intended to prevent various forms 
of abuse. However, one may ask: how could this altruistic act be abused, and, 
more importantly, by whom?

Since this act is purely charitable and involves no compensation, reward, 
or other incentives, we see no possibility of abuse by either the donor or the 
heirs, especially not by medical institutions. In this context, not only is abuse 
improbable, but there is also no realistic risk of fraudulent behavior.

37	 Law on Health Care, Art. 210 para. 2.
38	 Law on Inheritance, Art. 135 para. 1.
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However, body donation could theoretically be abused, or involve 
fraudulent conduct, but we regard this as purely a theoretical concern. 
There are no real reasons for preconceived skepticism toward scientific and 
healthcare institutions which, we cannot emphasize this enough, protect 
our most fundamental values – life and health. The profoundly humane 
nature of their profession, together with the complex legal and professional 
regulations governing their work, leaves no grounds for a priori doubt in 
this regard.

Furthermore, under the Law on Inheritance, a will made in a formally 
defective manner is voidable.39 Voidability indicates, first, that the will is not 
strictly a formal legal act, and second, that the legislator does not regard a 
form violation as infringing on social interests. On the contrary, the law treats 
the will (which does not comply with the prescribed form) as a disposition 
that affects private interests (Antić, Balinovac 1996, 455; Stojanović 2022, 
312). Practically, this means that such a will is not automatically invalid: it 
retains legal effect unless challenged, with valid evidence within the legally 
prescribed deadline.40 If this opportunity is missed, the will, or rather its 
deficiencies, are considered to have been validated.

Therefore, any person raising an objection – heirs in this case – must 
demonstrate that their private interests have been harmed by the body 
donation for educational purposes.41 A logical question arises: which 
interests could be affected and how? It is conceivable that some heirs might 
have personal, emotional, or even religious reasons why the donation could 
interfere with their internal or, potentially, legal sphere. However, under the 
Serbian legal system, the relationship between the heir and the testator is 
exclusively material – personal or emotional concerns are not considered. 
The legislator identifies only interests related to inheritance status, the 
size of the inheritance share, and the extent of burdens established – not 
the personal interests mentioned above. Furthermore, individual interests 
must be weighed against the indisputable interests of the community and 
scientific advancement, which far outweigh the very personal – and arguably 
self-interested – reasons heirs might invoke when challenging a will on 
formal grounds.

There is also the issue of testamentary freedom. For a statement of post-
mortem body donation to produce legal effect, it must be authenticated. 
Serbian law does not recognize the possibility of partial authentication 

39	 Law on Inheritance, Art. 168.
40	 Law on Inheritance, Art. 170.
41	 Law on Inheritance, Art. 165.
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of a legal act, so authentication of this single clause confers a public-law 
character on the entire will that contains it. However, what if an individual 
wishes to execute a private will? Under the current normative framework, 
one cannot simultaneously make a private will and donate their body; due to 
a single clause – one that does not even possess a testamentary character – 
the testator’s freedom to choose the form of the will is effectively suspended.

Finally, when interpreting a will – or any act containing individual 
declarations of intent – it is essential to interpret it in a manner that 
preserves the act. This principle is the gold standard of interpretation in civil 
law, including inheritance law. Therefore, when interpretation is necessary 
due to potentially invalid provisions caused by a lack of form, every effort 
should be made to uphold the will and its clauses. This is entirely possible 
based on the arguments presented: the disposition is not testamentary in 
the narrow sense, no private interests are violated, social interests outweigh 
private ones, and the risk of abuse is negligible. Moreover, although a contrary 
interpretation might seem more logical,42 the legislator explicitly requires 
that a testament be interpreted in a manner favorable to statutory heirs or 
those burdened with obligations.43 Since the interests of the statutory heirs 
cannot be compromised, due to the inherently charitable and non-material 
nature of this disposition, and since no individuals bear material obligations 
related to it, there is no justification for invalidating a will on the grounds of 
non-compliance with formal requirements.

So far, it is evident that strict formal requirements are poorly considered. 
While recognizing that these norms were established with the best 
intentions, they are ultimately ineffective. Rather than facilitating donation, 
they complicate a deeply altruistic act and may preemptively discourage 
potential donors, thereby significantly reducing the influx of cadavers 
essential for the benefit of the entire community.

Furthermore, one particular complication demands attention: the 
legislator’s insistence that the testator must designate an executor of the 
will, in addition to complying with strict formal requirements. This raises 
several important questions.

First, the question arises whether the legislator had in mind a general or 
a special executor of the will. In other words, it is debatable whether a will 
that includes a provision for body donation remains valid if the designated 
executor is responsible for the will’s entire execution. Based on systematic 

42	 For example, in Croatia, the legislator opted for such a solution. Law on 
Inheritance of the Republic of Croatia, Art. 50 para. 2.
43	 Law on Inheritance of the Republic of Serbia, Art. 135 para. 2.
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and teleological interpretation, it appears that the legislator envisaged 
a special executor – a person specifically responsible for overseeing and 
executing the segment of the will concerning body donation.

Furthermore, it is questionable how the probate court should proceed 
when no executor is designated in the will, when a designated executor 
declines the duty,44 or when the executor lacks or has lost legal capacity,45 
even if all other formal requirements have been met. Should the court 
automatically declare the body donation clause invalid under the Law on 
Health Care, or appoint an executor, referencing Article 172 para. 4 of the 
Law on Inheritance? Setting aside our view that appointing an executor 
is entirely unnecessary, we contend that the latter approach is preferable, 
reasoning in favorem testamentum. This is especially true since appointment 
of an executor is generally optional, yet in this case it is mandated. If our 
reasoning is correct, the imperative rule regarding the executor in the 
Law on Health Care partially loses its mandatory character and is largely 
rendered moot.

However, the greatest uncertainty concerns the role of the executor in the 
context of body donation for educational purposes. By law, the executor’s 
duties generally involve ensuring that the will is carried out in accordance 
with the testator’s wishes, primarily through managing the estate, overseeing 
its preservation, and handling debts and distributions.46 Since the testator’s 
body is not part of the estate, it is reasonable to question the executor’s 
actual responsibilities in this context. While the presence of an executor 
may generally help fulfill the testator’s wish to become a “silent mentor” – it 
is not necessary. This is particularly true given that the body is entrusted 
to highly trained professionals who are presumed to act with impeccable 
conscientiousness and ethics, and whose work is strictly regulated by law at 
all stages: before receiving the body, during handling, and after completion 
of all work on the cadaver.

44	 Law on Inheritance, Art. 172 para. 3.
45	 Law on Inheritance, Art. 172 para. 2.
46	 Law on Inheritance, Art. 173 para. 1. General provisions like this one leave a lot 
of room for different interpretations of the actual duties of the executor of the will. 
In that context, there is an interesting provision in Croatian law according to which 
the court can issue a certificate of authority of the executor specifying and listing 
duties and rights they actually have. Law on Inheritance of the Republic of Croatia, 
Art. 61 para. 2
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Finally, the issue of compensation and remuneration for the executor may 
be contentious, albeit largely theoretical. Since the executor is entitled by 
law to reimbursement for expenses and an appropriate fee,47 the act of body 
donation for educational purposes – a profoundly humanitarian gesture – 
may in part lose its charitable character. Moreover, this arrangement could 
create opportunities for various forms of abuse.

4.	CONCLUSION

The transition to fully-consented bequeathal programs will require time, 
small incremental changes in policies, processes, the reduction of language 
barriers, and improved comprehension of medical terminology can facilitate 
this shift (Hutchinson et al. 2020, 517). The legal framework of the Republic 
of Serbia appears largely oriented toward this goal. However, the legislator 
overlooked the need for the cadaver donation processes to be organized in 
accordance with fundamental legal principles – particularly those of civil 
law.

From the preceding discussion, two conclusions emerge. First, cadavers as 
a resource and their dissection as a method for educating future healthcare 
professionals remain unrivaled in many respects. Even today, the demand 
for such material is substantial and not fully met – even in the developed 
countries. Consequently, educational institutions face a chronic shortage 
of cadavers, leading to significant challenges in planning and conducting 
practical anatomy classes.

Under the current Serbian law, a will that is not executed in the 
form prescribed by the Law on Health Care directly violates imperative 
regulations and is therefore void. However – and this leads to the second 
conclusion – a will is fundamentally an inadequate legal instrument for 
body donation. Imposing strict formal and substantive requirements on an 
already unsuitable medium unnecessarily complicates the donation process. 
This directly contributes to the shortage of cadavers for teaching purposes 
and, indirectly, to the insufficient practical training of medical students.

Fortunately, this problem is relatively straightforward to address. One 
approach is to consider alternative legal instruments for body donation, 
primarily sui generis donation contracts concluded between the institution 
and the donor. The legal nature of such a contract is complex, as it would 

47	 Law on Inheritance of the Republic of Serbia, Art. 174 para. 2.
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incorporate elements from multiple types of contracts. The detailed legal 
analysis of its nature and content was not the topic of this paper. At this 
stage, however, it is clear that we advocate for the informality of this contract. 
Moreover, we believe it could even be executed simply by signing a form 
prepared and customized by the institution receiving the body.

As emphasized in this paper, there are theoretically no obstacles to body 
donation being made through a living will, even if the act of donation is 
not testamentary in nature. Moreover, the will can remain the sole medium 
for body donation until ambiguities surrounding other potential legal 
instruments are resolved. At the same time, if the will continues to be used, 
it should be relieved of strict formal and substantive requirements.

In this context, we argue that future wills should be freed of the 
requirement to specify or appoint an executor; such an appointment should 
remain optional, as is generally the case. More importantly, the drafting of 
the will should not be constrained by formal requirements. Essentially, there 
is no reason why the intention to donate a body – a distinctly altruistic act 
– cannot be expressed in any legally recognized form of will under Serbian 
law. This includes not only “regular” forms of wills but also “irregular” forms, 
including oral testaments.

Finally, if any doubt remains, one trend is clear: while the basic structure 
of wills has changed very little since Roman times, society has evolved 
tremendously, enabling possibilities that seemed unattainable even a decade 
ago (Klasiček 2019, 29). Although other branches of law have long ago 
adapted to the rapid development of new technologies, inheritance law is 
only gradually recognizing the gap between strict formal requirements and 
the dynamics of modern social life.48 This trend in modern legal systems, 
we contend, should extend to the formal requirements governing the legal 
institute of the last will. However, until the advantages and disadvantages 
of these highly informal methods of disposition are fully understood, we 
are firmly convinced that, given their enormous social importance, it is 
necessary to simplify the body donation for educational purposes within the 
framework of existing forms of will.

48	 Australia is probably the best example in this context, followed by the United 
States of America (Klasiček 2019, 34–40).
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1.	INTRODUCTION*

Historically, reinsurance contracts have been characterized as ‘gentlemen’s 
agreements’, grounded in mutual trust between parties of equal standing 
(Heiss 2018, 92).1 The process of concluding a reinsurance contract 
typically involves two phases: the initial assumption of risk to cover, which is 
marked by urgency and efficiency, and the subsequent formal conclusion of 
the contract, which entails the exchange of extensive documentation.2 Both 
phases are conducted under considerable uncertainty, requiring a robust 
foundation of trust. During these phases, contractual provisions are often 
amended and supplemented. In previous decades, the practice of refining 
contractual clauses post-agreement did not present significant challenges, as 
the parties were generally familiar with one another and accustomed to this 
approach. Ambiguities were commonly resolved by invoking the principle 
of good faith and established market practices, even in potentially litigious 
situations. As noted by Gerathewohl (1976, 458), reinsurance contracts are 
performed on the basis of higher level of good faith, that also requires taking 
into account the interest of one another in the case of a dispute. This reliance 
on contractual solidarity and cooperation provided both parties with a sense 
of assurance.

Since the late twentieth century, the entry of new market participants 
into the reinsurance sector has led to a decreased willingness to accept 
ex post determination of contractual content and a lower tolerance for 
legal uncertainty in high-value transactions. Additionally, the increasing 
significance of reinsurance for the stability and sustainability of insurance 
markets, especially amid more frequent global and catastrophic risks,3 
has rendered traditional practices impractical. In the context of the global 

*	 This work results from research conducted within the project “Law and 
Sustainable Development Goals: Part One,” carried out in 2026 at the Institute of 
Comparative Law with financial support from the Ministry of Science, Technological 
Development and Innovation (Contract No. 451-03-33/2026-03/200049).
1	  In a 1990 ruling, the appellate court of the State of New York refers to reinsurance 
law: ‘as a field in which differences have often been settled by handshakes and 
umpires’ (N.Y. App. Div., 75 N.Y.2d 295, Sumitomo Mar. v. Cologne Co).
2	  The conclusion of reinsurance contracts is typically more time-consuming than 
that of other agreements. It is not uncommon for contracts effective from 1 January 
to be formally executed only several months later, sometimes even after a year.
3	  Available data indicate that, over the past decade, reinsurance premiums have 
increased by as much as 84% (Atlantic Magazine 2025). The OECD also recognizes 
reinsurance as an instrument for enhancing risk management and mitigating 
economic disruptions following catastrophic events (OECD 2018).
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reinsurance market, it is now considered unacceptable for an institution 
intended to facilitate risk dispersion and timely claims payment – to become 
a source of tension and conflict.

Traditional approaches to the formation and continuation of reinsurance 
contracts, developed largely without reliance on a coherent and codified 
body of hard law rules, have become a significant source of instability in 
the modern reinsurance market. Reinsurance agreements, whose contents 
vary from case to case according to the customs and professional practices 
selected by the contracting parties, have proven to be an outdated and 
unsustainable model, frequently giving rise to disputes.

Given the inherently international character of reinsurance transactions, 
the resolution of such disputes inevitably involves the application of 
the governing law. This, however, creates a considerable degree of legal 
uncertainty, as substantial differences among legal systems persist in 
the interpretation and understanding of the fundamental principles of 
reinsurance law. As a result, the reinsured party, having sought protection 
through reinsurance, is often confronted with the reinsurer’s refusal to 
perform its contractual obligations, thereby undermining the efficient 
functioning of the contemporary reinsurance market. It has therefore 
become evident that market participants require a more uniform framework 
of reinsurance contract law, capable of ensuring greater legal certainty and 
predictability in the legal treatment of reinsurance agreements.

2.	THE LACK OF REINSURANCE CONTRACT REGULATION

The aforementioned issues relating to the conclusion and performance 
of reinsurance contracts are primarily a consequence of the fact that, 
although the first reinsurance contract dates back to the fourteenth century 
(Gerathewohl 1976, 697), reinsurance contract law has not received the 
same level of attention as insurance contract law.4 In each case, contracting 
parties negotiate the terms of reinsurance contracts, as their specific nature 

4	  Through comparative legal research, it has been established that specific 
regulations governing reinsurance contract law exist in Bermuda, England, and the 
State of New York.

The same largely applies to the institutional (status) aspect of the law in the field 
of reinsurance, with reinsurers operating almost entirely outside the jurisdiction 
of supervisory authorities. Reinsurance has been, and remains, a business 
characterized by self-regulation. This did not pose a significant problem, given the 
limited number of participants in the reinsurance market, who are familiar with the 
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renders them unsuitable for the standard terms and conditions of a single 
party. Instead, international reinsurance markets have developed catalogues 
of model formulations and clauses from which parties may select provisions 
for inclusion in their contracts.5 This ‘pick-and-mix’ system of contractual 
regulation remained viable for a long time due to the general principles of 
reinsurance contract law and the mutual familiarity of the relatively small 
number of market participants.

Even in jurisdictions with regulatory frameworks for reinsurance, certain 
aspects remain unregulated, therefore creating legal uncertainty. This, in 
turn, may result in numerous and costly disputes, often caused by the parties’ 
choice of a governing law that they are insufficiently familiar with, or by 
uncertainty about the practical consequences of that choice. Also, in most 
comparative legal systems, rules governing direct insurance are not applicable 
to reinsurance, despite certain similarities (Noussia 2013, 415–431).

Moreover, reinsurance contract law is not only largely unregulated by 
national legislation but is also, to some extent, insufficiently understood 
even by the direct market participants. This is a contract concluded 
between professionals who have no need to advertise or engage with non-
professionals outside their specialized sphere.

These factors demonstrate that the traditional gentlemen’s agreement 
model, which features minimal contractual provisions, is inadequate for 
the contemporary reinsurance market. The challenge extends beyond pure 
reliance on general, non-binding principles; evolving market demands and 
increased regulatory oversight in the (re)insurance sector now impose 
additional requirements. The European Union’s heightened focus on 
reinsurance undertakings reflects a broader recognition of the sector’s 
societal role. The increased frequency of catastrophic events and recent 
financial crises have exposed the vulnerability of even large insurance 
companies and banks. This has underscored that reinsurance and 
retrocession arrangements are not only mechanisms for risk distribution 
for insurers6 but that they also play a critical role in solvency assessment, 

conditions of doing business. In this respect, Serbia is no exception: it was only with 
the adoption of the Insurance Law in 2004 that reinsurer operations were brought 
within a statutory framework, influenced by European reinsurance regulations.
5	  Examples of standard clauses can be found in publicly available industry 
repositories, such as the International Underwriting Association Clauses library and 
the Lloyd’s Wordings Repository.
6	  In other words, reinsurance is today fully regarded as a loss stabilizer that 
ultimately benefits the market as a whole, transcending the principle of the ‘relativity 
of contracts’ inherent to an individual economic transaction between a specific 



Principles of Reinsurance Contract Law

299

directly influencing insurers’ reserve requirements (Cerini 2020, 4). Under 
Directive 2009/138/EC (Solvency II),7 for instance, reinsurance contracts are 
recognized as instruments for managing insurers’ exposure to insolvency-
related risks (Mayo, Heinen 2013, 22; Tošić 2023, 494–495). As a result, 
reinsurance strategies and coverage are now subject to both quantitative and 
qualitative regulation, necessitating that contracting parties and supervisory 
authorities possess comprehensive knowledge of contract content (Solvency 
II, Art. 29).

The absence of clear statutory provisions governing this contract poses 
serious challenges for the functioning of these two interconnected and 
interdependent markets. From the perspective of Solvency II, a lack of 
transparency of the content of reinsurance contracts – or, more precisely, the 
presence of contractual rules cloaked in opacity – constitutes a significant 
operational risk. This is particularly important, given that uncertainty about 
reinsurance coverage may lead supervisory authorities to impose surcharges 
or capital add-ons to ensure compliance with Solvency II requirements 
(Wandt, Gal 2016, 2).

The enhanced supervision under Solvency II has imposed additional 
requirements for legally secure and economically sustainable reinsurance 
coverage. The necessity for legal certainty and clarity in contractual provisions 
and the underlying legal principles has become increasingly evident. 
Reinsurance contracts not only protect insurers in their business operations 
but also have significant implications for the ultimate policyholders, 
despite the absence of a direct contractual relationship between insurance 
and reinsurance.8 The focus of both national and European legislators on 
consumer protection certainly imposes certain tasks for reinsurers.

insurance company and its reinsurer. While insurance is a private instrument often 
used by legislators and policymakers to achieve public objectives, the very existence 
of the insurance market is based on the existence of a well-functioning reinsurance 
market.
7	  Directive 2009/138/EC on the taking-up and pursuit of the business of 
Insurance and Reinsurance, OJ L 335 of 17/12/2009.
8	  Indeed, under European Union legislation, insurance companies seeking 
authorization to commence operations are required to submit a program of activities 
to supervisory authorities, which includes a comprehensive risk management 
framework incorporating reinsurance strategies and coverage arrangements. 
Furthermore, the Solvency II regime has strengthened the significance of 
reinsurance within the financial assessment of an insurer’s stability, while specific 
technical provisions continue to be determined at the national level.
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3.	SOURCES OF LEGAL UNCERTAINTY IN MODERN 
REINSURANCE MARKET

Generally speaking, and from a comparative law perspective, the 
contractual dimension of reinsurance legislation is underdeveloped and 
excluded from the scope of insurance contract law.9 Furthermore, in certain 
jurisdictions, the state exercises less control and supervision over the 
reinsurance sector compared to the insurance sector (Heiss 2018, 97). 10

Despite reinsurance sometimes being defined as the ‘insurance of 
insurance’, substantial differences between these legal transactions preclude 
the analogous application of rules governing insurance contracts, for several 
reasons. First, a reinsurance contract is a typical B2B agreement concluded 
between commercial entities of equal or comparable economic strength. The 
parties possess a similar level of expertise, are well-versed in insurance 
practice, and are capable of regulating their contractual relationship 
independently, without reliance on statutory intervention. The contract does 
not involve a weaker party and therefore does not require the application of 
protective legal norms. Second, this framework enables the full realization 
of the principle of freedom of contract in this field. Insurers and reinsurers 
generally prefer to regulate all essential aspects of their relationship 
contractually.11 Third, there is a relative absence of judicial practice that 
could serve as a source of legislative insight into issues arising in the 
conclusion of reinsurance contracts, largely due to the frequent inclusion of 
arbitration clauses.12 Fourth, the specific nature of reinsurance as an activity, 

9	  Serbian legislation does not differ in this respect. The Law on Contract and 
Torts explicitly excludes reinsurance from its scope, alongside marine and credit 
insurance. This law thus proceeds from the assumption that its provisions in 
the section, which ratione materiae regulates insurance contracts, will not apply 
to so-called large risks. This reflects a legislative distinction between large-risk 
(commercial) insurance and consumer insurance, which proved to be a prudent 
approach of the then socialist legislator (Petrović Tomić, Glintić 2024, 227–230; 
Glintić 2020, 59–60).
10	  This model is typical of continental European systems, whereas the Anglo-
Saxon approach differs, particularly under English law, though Serbia does not fully 
follow that model.
11	  In contrast to reinsurance, where contractual freedom remains largely 
unrestricted, direct insurance is subject to significant limitations. Accordingly, it is 
more accurate to speak of guided or restricted freedom of contract in insurance law 
(Petrović Tomić 2020, 100–125).
12	  In theory, several reasons are highlighted for the use of arbitration in 
reinsurance: 1) the international character of arbitration and the difficulties faced 
by the parties if they do not choose the governing law and competent court, leaving 
this instead to be determined under the rules of private international law; 2) the 
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often insufficiently understood even by legislators, has led to the emergence 
of highly specialized contractual clauses, such as ‘back-to-back’ coverage 
clauses or ‘follow-the-fortune’ and ‘follow-the-settlement’ clauses.

A separate question is whether the provisions of insurance contract law are 
applicable by analogy to issues that may arise as contentious in reinsurance 
contracts. It seems that the answer should, in principle, be negative, with the 
exception relating to the application of provisions that define core insurance 
concepts, such as risk or insurance premium, which cannot have a different 
meaning for the purposes of the validity of a reinsurance contract. In 
practice, general contract law plays a significant residual role in reinsurance.

The nature of relationships and market conditions in reinsurance does not 
warrant the type of state intervention typical in insurance contract law; such 
intervention could, in fact, negatively impact the reinsurance market. In the 
absence of statutory provisions and direct state involvement, the reinsurance 
market exhibits deregulation, resulting from the multiplicity of non-statutory 
legal sources governing this contract. The content of reinsurance contract 
law is thus determined on a case-by-case basis, drawing from established 
commercial customs, general contract law principles, and professional rules 
unique to reinsurance. As a result, contracting parties have only limited 
control over the legal trajectory of their agreements (Hoffman 1997, 74).

The influence of custom within the reinsurance market is such that it 
functions not only as a formal source of law but also as a supplementary 
interpretative tool in cases where contractual provisions are ambiguous or 
unclear. The application of widely accepted and well-known customs helps 
avoid interpretations that would contradict the parties’ intentions.13 Thus, 
while reinsurance continues to play a crucial role in enhancing financial 
security and stability within insurance markets, it operates within a 
flexible framework, subject to only a limited number of mandatory national 
provisions. The balance of rights and duties between professional parties is 
based more on reputation and fairness than on detailed legal rules. Notably, 

multitude of technical terms contained in reinsurance contracts, which can be 
properly understood and applied only by persons familiar with them, practically 
meaning arbitrators specialized in reinsurance; 3) the influence of customs and 
professional rules of the reinsurance industry as sources of law. Parties therefore 
prefer that their reinsurance disputes to be resolved through the application of 
trade usages and, more generally, soft law (Turgné 2007, 379–386).
13	  Arbitral practice in reinsurance indicates that the choice of governing law may 
implicitly allow tribunals to apply principles of equity or commercial good faith 
practice where strict application of the law would produce an unjust result and 
violation of the parties’ interest. This has been particularly emphasized in Anglo-
Saxon case law (Turgné 2007, 384–386).
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in reinsurance practice, there persists an understanding that parties are 
not strictly bound by rigid legal norms, but rather that they interpret their 
agreement as an ‘honourable duty’, in accordance with established market 
customs (Gerathewohl 1976, 594). This is particularly evident in the 
presence of arbitration clauses that require arbitrators to decide disputes 
based on commercial practices and the parties’ intentions, rather than on 
strict application of positive law (Witthoff 2020, 58).

Nevertheless, excessive reliance on custom and lex mercatoria effectively 
sidelines legislators, resulting in inefficiencies, unfair competition, and 
increased operational risks. In the absence of written legal sources governing 
reinsurance, disputes may easily arise between contracting parties regarding 
the interpretation of the circumstances of a specific case (Thomas 1992, 
1548–1597), with outcomes heavily dependent on the parties’ respective 
approaches and intentions.14 For this reason, parties often seek to avoid 
formal disputes and instead pursue commercial solutions through amicable 
settlements, typically grounded in long-term business relationships.

These developments underscore an increasing demand among 
reinsurance professionals for greater legal certainty (Kuitunen 2020, 47–
50). The ongoing influx of new market participants and the evolution of 
contracting and negotiation models necessitate the creation of clear rules 
that accurately reflect the unique features of reinsurance contracts (Heiss 
2018, 95). The central issue is whether legal certainty can be attained 
without compromising commercial pragmatism (Witthoff 2020, 58).

4.	DEVELOPMENT OF THE PRINCIPLES OF REINSURANCE 
CONTRACT LAW

In the twenty-first century, catastrophic and global risks have reached 
unprecedented levels,15 exerting significant pressure on the global 
reinsurance market, regardless of the adequacy of the legal framework. The 

14	  Customs and practices are particularly relevant for interpreting reinsurance 
contracts, especially in cases of ambiguity. Historically, in markets such as Lloyd’s, 
emphasis was placed more on trust and long-term relationships than on precise 
drafting. The principle of utmost good faith developed from this, which reduces 
transaction costs and balances the parties’ interests, as the reinsurer relies on the 
fact that the insurer is closer to the risk and would therefore avoid additional costs 
of assessment and investigation (Witthoff 2020, 60).
15	  Further discussion of key risk factors is available in industry analyses (Allianz 
Commercial 2026).
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frequency of disputes has increased, often in the absence of clear contractual 
foundations for their resolution, leading to a rise in both amicable and 
judicial proceedings. Combined with substantial financial pressures on 
reinsurers, this situation has prompted some to enter run-off, a state of 
operational dormancy restricted to fulfilling obligations from existing 
contracts. This development reduces their active participation in the global 
insurance market and intensifies the need for enhanced legal certainty in 
reinsurance relationships.

The culmination of global environmental and catastrophic risks, 
together with a shift in the business mentality within the reinsurance 
sector, which is no longer satisfied by the traditional ‘deal now, detail later’ 
approach, necessitated a response from both the professional and academic 
communities aimed at offering harmonized rules of reinsurance contract law. 
The idea of harmonized reinsurance law is nearly a century old,16 but it was 
revitalized approximately a decade ago at the initiative of representatives 
of the reinsurance industry (Heiss 2025, 223). One of the most significant 
outcomes of these efforts is the development of the Principles of Reinsurance 
Contract Law (PRICL), prepared by the Project Group on Reinsurance 
Contract Law, led by Helmut Heiss and Manfred Wandt, in cooperation with 
the International Institute for the Unification of Private Law (UNIDROIT), as a 
part of UNIDROIT 2017–2019 Work Programme.17 The PRICL Project Group 
comprises leading scholars and researchers in insurance and reinsurance 
law from around the world, as well as practitioners from major insurance 
and reinsurance companies,18 thereby signalling clearly that the PRICL do 
not favour any particular contracting party. After several years of drafting, 
the finalized PRICL were launched at Lloyd’s Old Library in London on 3 
November 2025 (Heiss, Wandt 2025).

The principal aim of PRICL is to promote legal certainty in reinsurance 
(Arnold-Dwyer 2026, 29). This is achieved by offering a coherent, clear, and 
balanced non-binding codification of rules widely accepted in international 
reinsurance practice. Beyond this central objective, the PRICL are anticipated 
to reduce transaction costs and dispute-related expenses arising from the 
fragmented legal landscape, while also providing broader systemic benefits.

16	  Efforts to harmonize reinsurance law were launched as early as the 1930s 
under UNIDROIT but were interrupted by the Second World War (Pilotti 1948, 49).
17	  For more on the timeline of the of the PRICL Project, see UNIDROIT 2025.
18	  Just to name a few: Swiss Re, Munich Re, Hannover Re, AXA, Zurich, AIG, 
Generali Insurance.
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Scholars joined efforts with two principal objectives: to clarify and 
systematize globally recognized practices and customs associated with 
reinsurance contracts, and to propose an optional legal instrument governing 
reinsurance contract.

Systematization of customs: Customs in the reinsurance sector are 
highly diverse and use varying terminology. As Gerathewohl (1976, 488) 
points out, the same custom may have a completely different meaning in 
different markets and is entirely dependent on the conceptual framework 
within which it is applied. This diversity stems from the fact that national 
legal systems often serve as interpretative frameworks, even in the 
context of international customs. The application of different legal rules to 
identical factual circumstances inevitably creates legal uncertainty, leading 
to divergent outcomes (Heiss 2020, 6–7). To address this issue, the PRICL 
include a specific provision stipulating that only those customs expressly 
agreed upon by the parties, as well as practices established between them 
are applicable (Article 1.1.4(1)). Traditionally, customs and professional 
rules have been implicitly assumed as sources of reinsurance contract 
law. The PRICL depart from this approach, with the clear intention of 
prioritizing the written provisions of an optional instrument grounded in 
academic consensus, rather than unwritten customs whose content may 
be uncertain. Accordingly, binding force is attributed only to those customs 
explicitly referenced in the contract and to practices established between 
the specific parties. Parties remain free to invoke any custom, regardless 
of its consistency with the PRICL, thereby reinforcing legal certainty as 
a core objective (Heiss, Wandt 2025, 11). Furthermore, with regard to 
customs not referenced in the contract (either directly or indirectly), the 
PRICL Introduction expressly provides that only those customs that are 
well-known and regularly observed in the international reinsurance trade 
may be considered in contractual interpretation. This demonstrates the 
ambition of the PRICL’s drafters to establish it as a form of restatement of 
reinsurance contract law, offering an alternative to the prior practice of 
implicit reliance on customs and professional norms.

The opt-in mechanism: Funded jointly by the Swiss SNF, the Austrian 
FWF, and the German DFG, the PRICL project aimed not merely to reformulate 
and consolidate existing customs, but also to transform them into an opt-in 
legal regime governing reinsurance contract, binding only upon contractual 
incorporation. The provisions of the PRICL are not intended to be mandatory, 
thereby allowing contracting parties to deviate from them and adapt the 
framework to their specific needs. This further emphasizes the non-state 
character of the PRICL. As an optional soft-law instrument, the PRICL 
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provide a practical legal framework, enhances legal certainty, and maintains 
neutrality between the parties. Moreover, their dispositive nature allows for 
partial application or application with modifications.

4.1.	Content of the PRICL

The PRICL propose specific rules in those areas where reinsurance 
practitioners, in cooperation with the academic community, have identified 
the greatest need for legal certainty. As a starting point, the PRICL provide a 
definition of the reinsurance contract (Art. 1.2.1) as a contract ‘under which 
one party, the reinsurer, in consideration of a premium, promises another 
party, the reinsured, cover against the risk of exposure to insurance or 
reinsurance claims’.

Central to legal practice is Chapter 2 of the PRICL, which governs the 
obligations of both parties. In addition to the general obligations set out 
in Section 1, Section 2 addresses the primary insurer’s duty to disclose 
information prior to the conclusion of the contract, requiring a specific 
approach tailored to reinsurance. Section 3 of Chapter 2 regulates the 
obligations of both the primary insurer and the reinsurer during the 
performance of the contract, including premium payment, contractual 
documentation, disclosure duties, and the reinsurer’s right of inspection. 
Finally, Section 4 of Chapter 2 deals specifically with obligations arising 
in the context of claims handling and indemnification. Chapter 3 contains 
provisions on remedies for breach of obligations. The PRICL prioritize 
the preservation of the contract as a guiding principle, allowing unilateral 
termination only under strict and qualified conditions. Chapters 4 and 5 
address the allocation and aggregation of losses.

Alongside their normative provisions, the PRICL include comments and 
illustrations designed to support consistent and practical application. To 
promote uniform interpretation, the PRICL mandate consideration of their 
international character and underlying objectives, such as fostering good 
faith and fair dealing in the reinsurance sector and ensuring consistent 
application of their rules (Art. 1.1.6(1)). Additionally, PRICL stipulates 
that matters not expressly addressed are to be governed by the UNIDROIT 
Principles of International Commercial Contracts (Art. 1.1.2). This reliance 
enables PRICL to function as an autonomous codification of reinsurance 
contract law, capable of resolving disputes without recourse to state law. 
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4.2.	Legal Nature of the PRICL

According to the drafters, the PRICL constitute a uniform, global, non-
binding soft law instrument intended to provide the reinsurance industry 
with a coherent set of contractual rules and to shape reinsurance contract 
law (Heiss 2020, 1). As emphasized by Heiss (2020, 13) ‘[t]he PRICL may 
be classified as soft law as they are designed to have de facto rather than a 
de lege impact’. Given their strong commercial orientation, the PRICL may 
serve as a substantive foundation for the general contract law applicable 
to reinsurance agreements.19 Their legitimacy as a soft law instrument 
derives from its general acceptance, their grounding in a trade code, and 
their development with the support of the UNIDROIT, which facilitates 
their dissemination through an intergovernmental framework (Schwarcz 
2020, 2477).

The choice of a soft law instrument, rather than a hard law solution, is well 
justified.20 Customarily, national statutory sources in the field of reinsurance 
have not gained practical traction; consequently, a new binding instrument 
would likely face a similar fate and would not overcome the divergences 
among national legal systems (Heiss 2018, 105). Likewise, supranational 
law (e.g. European Union law) is regionally limited and cannot adequately 
regulate the global reinsurance market. The adoption of an international 
convention would encounter similar difficulties, as it would require state 
ratification and would be subject to complex amendment procedures, an 
impractical solution for a dynamic and highly specialized field (Vogenauer 
2015, 8). Reinsurance contract law represents a form of ‘living law’, 
continuously evolving and ill-suited to rigid codification through state-based 
legal sources.

Moreover, the PRICL are conceived as a global soft law instrument not 
anchored in any particular legal system, but rather as an expression of existing 
market practices. According to the classification proposed by Jürgen Basedow, 
the PRICL may be understood as an instance of ‘soft unification’, given that 

19	  These frameworks have been subject to repeated revision in response to 
changing market conditions.
20	  The PRICL exhibit the defining features of soft law, combining a degree of 
formalization with an orientation toward influencing behaviour (Terpan 2023, 56).
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they constitute a sector-specific model developed by non-governmental actors, 
whose principles are not binding on states or private parties unless the latter 
choose to incorporate them into their reinsurance contracts.21

The PRICL represent the first opportunity for a transnational legal 
framework in reinsurance. As a soft law instrument, they enable parties 
to autonomously establish the rules governing their relationships, thereby 
enhancing both legal certainty and conceptual clarity (Witthoff 2020, 
63). While their non-binding nature has attracted criticism, the PRICL’s 
adaptability and capacity for evolution through practice are significant 
advantages. Consequently, the PRICL have strong potential for widespread 
acceptance within the global reinsurance industry and for advancing the 
harmonization of contract law.

4.3.	Incorporation of the PRICL into Reinsurance Contracts

Taking into account the legal nature of the PRICL as a form of non-binding 
soft law, the authors identified two possible ways in which this source of law 
may become incorporated into a reinsurance contract.

According to Article 1.1.1, the PRICL apply to reinsurance contracts when 
the parties have expressly agreed to their application. Although uniform legal 
instruments often encounter resistance, stemming from party reluctance, 
inertia, or apprehension toward unfamiliar frameworks (Goode 2018), the 
PRICL are more readily accepted because they are grounded in established 
market practices.

The PRICL may be incorporated into reinsurance contracts in two 
principal ways (Art. 1.1.1):

Option 1: The PRICL as the governing law: They PRICL may be chosen 
as an equivalent to domestic applicable law, effectively replacing the default 
national law that would otherwise govern the contract in the absence of a 
choice-of-law clause. This substitution would be comprehensive, extending 
even to non-derogable provisions from which parties could not contract 
out under the default law (Čolović 2022, 349). However, they would not 
displace overriding mandatory rules, whether of national, international, or 
supranational origin (Art. 1.1.5).

21	  In his posthumously published work Uniform Law, Basedow (2024, 169–176) 
distinguishes between different prototypes of (hard and soft) law, aimed at creating 
common rules: intergovernmental unification, supranational unification, private 
unification, soft unification, and hybrid forms.
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Option 2: The PRICL as contractual terms: Alternatively, the PRICL may 
be incorporated as contractual provisions.22 In this scenario, the reinsurance 
contract remains governed by the national law chosen by the parties (or the 
applicable default law in the absence of choice), while the PRICL operate 
as a set of contractual clauses. They fill gaps left by the applicable law and 
replaces default (non-mandatory) rules, but not mandatory provisions. In 
such cases, the scope of the PRICL is more limited, as the contract will be 
interpreted in accordance with the chosen legal system’s interpretative 
principles. This effectively subordinates the PRICL to the selected governing 
law, ensuring that at least one state’s public policy considerations remain 
present through the applicable law (Mills 2019, 496–499).

The PRICL do not rely on the implementation into national legal systems 
but instead on their opt-in nature, allowing parties to select them either as 
the applicable law or as contractual terms. Their binding force is therefore 
contingent upon the mutual agreement of the contracting parties, while their 
enforcement depends on contractual mechanisms and remedies available 
under the lex fori or applicable arbitration rules (Arnold-Dwyer 2026, 12).

5.	PRICL – A RELIABLE PATH TO LEGAL CERTAINTY?

Since the choice of the PRICL does not constitute a choice of law in the 
strict sense within the meaning of Articles 3 and 7 of the Rome I Regulation,23 
it is necessary to examine the extent to which this form of non-state law is 
capable of providing the degree of legal certainty increasingly demanded by 
participants in the contemporary reinsurance market. Owing to their legal 
nature, the PRICL are more appropriately understood as a mechanism for 
modifying the content of the applicable national law with respect to matters 
governed by the PRICL, an approach that corresponds to the predominantly 
non-mandatory character of reinsurance contract rules in domestic legal 
systems (Wandt, Gal 2016). At the same time, the limitations imposed by 
the rules of private international law define the framework within which the 
PRICL may operate, thereby necessitating a more detailed analysis of their 
scope and practical effects.

22	  Recital 13 of the Rome I Regulation clarifies that this Regulation does not 
prevent the contracting parties from incorporating into their contract provisions of 
non-state law or an international convention.
23	  Regulation (EC) No 593/2008 of the European Parliament and of the Council of 
17 June 2008 on the law applicable to contractual obligations (Rome I), OJ L 177.
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5.1.	PRICL Limits Before the National Courts 

Under most systems of private international law, parties may choose the 
law of a particular state as the governing law, but not non-state law. For 
instance, Recital 13 of the Rome I Regulation provides that parties may 
incorporate non-state rules into their contract, but such incorporation does 
not constitute a valid choice of governing law. Instead, the chosen state law 
continues to govern the contract, and its mandatory provisions prevail over 
conflicting non-state rules (Heiss 2016, 490–576).

An apparent exception is found in the Hague Principles on Choice of Law 
in International Commercial Contracts, which seem to allow parties to select 
non-state law as the governing law (Michaels 2014, 44). Article 3 provides 
that the chosen law may consist of ‘rules of law that are generally accepted 
on an international, supranational or regional level as a neutral and balanced 
set of rules’. However, a closer reading reveals that such a choice is effective 
only to the extent permitted by the law of the forum (lex fori). Since many 
legal systems do not recognize such choices, this formulation ultimately 
operates as a limitation rather than a full endorsement.

Consequently, courts in most jurisdictions will not accept the PRICL as 
the governing law of a reinsurance contract. For disputes resolved before 
national courts, the PRICL will have practical relevance only under Option 2, 
i.e. where their provisions are incorporated into the contract, subject to the 
applicable national law and its mandatory rules.24 Given the predominantly 
international nature of reinsurance contracts, the applicable law is typically 
determined under the Rome I. Under Article 3, parties are free to choose 
the governing law, provided that their choice is clearly expressed or 
demonstrated with reasonable certainty.25 In the absence of such a choice, 
the default law is determined under Article 4(1), which sets out standard 
rules for specific types of contracts.26 The courts may also consider Article 

24	  Given the limited number of mandatory rules in reinsurance law, incorporating 
instruments such as the PRICL can have significant practical implications.
25	  In accordance with Article 7 of the Rome I Regulation, which contains 
mandatory provisions on the choice of law in insurance contracts, these rules do 
not apply to reinsurance contracts. However, case law diverges on whether the 
law governing the underlying insurance contract affects the reinsurance contract 
(Arnold-Dwyer 2026, 5).
26	  Since reinsurance can be regarded as a contract for the provision of financial 
services, under Article 4(1) of the Rome I Regulation the governing law should, 
in principle, be the law of the country where the service provider has its habitual 
residence. Pursuant to Article 4(2), the default governing law is the law of the 
country in which the party required to affect the characteristic performance has its 
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4(3), which provides that where it is clear from all the circumstances that 
the contract is manifestly more closely connected with a country other than 
that of the habitual residence of the reinsurer, the law of that other country 
shall apply. In the absence of a choice of law, alternatives may include the law 
of the country where the risk is located or the law governing the underlying 
insurance contract.

In light of the limitations arising from the rules of private international 
law, it should be emphasized that the PRICL are unlikely to make a significant 
contribution to legal certainty in disputes arising out of reinsurance 
contracts adjudicated before national courts. In such cases, reinsurance 
agreements remain confined within the traditional framework of national 
law, which, as previously demonstrated, proves inadequate and insufficient 
in the field of reinsurance contract law. Accordingly, it may be concluded 
that, in reinsurance contracts containing a foreign element and subject to 
the jurisdiction of national courts, the practical reach of the PRICL remains 
rather limited. Consequently, their ability to ensure more predictable and 
legally certain outcomes in such disputes is significantly constrained. 
Neither formal nor substantive aspect of legal certainty can be met in 
judicial proceedings since the randomness accompanies decision making 
process that is based on rules that are not substantially right (Raitio 2023, 
397) due to a lack of legal norms on the matter and different approaches to 
their interpretation. 

habitual residence at the time of the conclusion of the contract, i.e. in this context, 
the seat of the reinsurer. Under Article 19(1) of the Rome I Regulation, the reinsurer 
is deemed to have its habitual residence at the place of its central administration, 
which is considered the place where it has its seat, unless the contract was 
concluded through a branch, agency, or other establishment, in which case the law 
of the country where that establishment is located will apply.

However, the ‘characteristic performance’ approach in Article 4(2), which 
determines the governing law by reference to the habitual residence of the 
reinsurer, is by no means self-evident when the actual obligation to pay money 
by the reinsured (payment of the premium) is counterbalanced by the reinsurer’s 
obligation to pay contingent sums (indemnity payments in the event of an insured 
loss). The application of Article 4(2) may also give rise to practical difficulties where 
a risk is reinsured by multiple reinsurers, potentially resulting in the multiplicity of 
governing laws and marginalizing the key process of risk placement by brokers in a 
particular reinsurance market connected to a specific domestic law (Merkin 2009, 
74–75) 
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5.2	  PRICL Effect in Arbitration Proceedings 

Reinsurance contracts typically include arbitration clauses, creating 
substantial scope for selecting the PRICL as the governing law. Unlike court 
proceedings, arbitral rules generally permit the choice of non-state law, as 
instruments such as the Rome I do not apply to arbitration. The acceptance of 
party autonomy in this regard stems from the contractual nature of arbitral 
authority, which is inherently bound by the parties’ agreement concerning 
the governing substantive law. It is widely accepted, and confirmed by 
arbitral practice, that arbitral tribunals will give effect to the parties’ choice 
of non-state law governing the merits of the dispute (Blackaby et al. 2009, 
3.212–3.215).

Article 28(1) of the UNCITRAL Model Law on International Commercial 
Arbitration explicitly provides that ‘the arbitral tribunal shall decide the 
dispute in accordance with such rules of law as are chosen by the parties as 
applicable to the substance of the dispute’.27 The significance of this Model 
Law should not be underestimated, as it has influenced numerous legislative 
reforms worldwide.28 Through such a choice, parties may exclude not only 
national rules specific to reinsurance but also general principles governing 
contract formation, remedies, damages, interest, and limitation periods, 
thereby allowing the application of the PRICL. To facilitate this, the PRICL 
are accompanied by a set of model clauses enabling parties to designate it 
as the governing law. When combined with an arbitration agreement, the 
PRICL may effectively function as the applicable legal framework for the 
contract. In such cases, no national law, including its mandatory provisions, 
will govern the contract (Heiss 2018, 111), except for overriding mandatory 
rules of national, international, or supranational origin (Art. 1.1.5).

27	  Paragraph 39 of the Explanatory Note by the UNCITRAL Secretariat to the 1985 
Model Law (as amended in 2006) further clarifies that the use of the term ‘rules 
of law’, rather than ‘law’, broadens the range of choices available to the parties in 
determining the applicable law. For example, the parties may choose rules of law 
developed at the international level but not yet incorporated into national legal 
systems (UNICTRAL 2008).
28	  In Germany, for example, the solution from the UNCITRAL Model Law on 
International Commercial Arbitration has been adopted without modification, 
in § 1051(1) of the German Code of Civil Procedure. Similarly, the UNIDROIT has 
prepared model clauses to facilitate the application of the UNIDROIT Principles 
of International Commercial Contracts. In fact, legislation based on or influenced 
by the Model Law is now in force in 93 states, across a total of 126 jurisdictions 
(UNCITRAL n.d).
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Beyond this inherent limitation, there is ongoing debate regarding the 
extent to which arbitral tribunals are obliged to apply mandatory rules as a 
matter of legal duty, or merely as a pragmatic measure to avoid challenges 
to the award or difficulties in enforcement (Kleinheisterkamp 2018, 903). 
Arbitrators are not bound by the conditions governing the application of 
overriding mandatory provisions under Article 9 of Rome I, but they are 
limited to applying the law or rules chosen by the parties.

With respect to issues falling outside the scope of the PRICL (so-called 
external gaps), which cannot be resolved through the UNIDROIT Principles 
of International Commercial Contracts, arbitral tribunals may resort to 
the otherwise governing law. It should also be noted that arbitrators in 
reinsurance disputes are often industry practitioners rather than legal 
professionals, leading to a perception that tribunals may decide cases based 
on considerations of fairness and market practice (Arnold-Dwyer 2026, 
19). However, this does not necessarily conflict with PRICL, which itself 
recognizes the role of established customs and practices between the parties 
or within the reinsurance market (Art. 1.1.4 (1) and (2)). Moreover, parties 
may include an ‘equity clause’, empowering the tribunal to depart from strict 
legal rules, raising the question of the extent to which tribunals may deviate 
from the PRICL themselves.

What is the significance of the possibilities outlined above for 
incorporating the PRICL as the governing law in reinsurance contracts 
containing an arbitration clause? Their importance lies primarily in the 
fact that reinsurers have a strong interest in promoting arbitration as a 
mechanism for dispute resolution in order to avoid the jurisdiction of state 
courts and the application of domestic law. In this way, they seek to avoid 
the adverse effects of judicial and legislative unpredictability, phenomena 
that inevitably accompany the resolution of reinsurance disputes before 
national courts. That being said, it is evident that most of the disputes from 
reinsurance contracts will end up in front of arbitrators, leaving contracting 
parties the possibility to choose the PRICL as the governing law for their 
contract, giving them a certainty about both the content of their contract 
and possible outcome of their dispute.

6.	THE ALEATORY NATURE OF REINSURANCE DISPUTES 
– AN OPPORTUNITY FOR THE PRICL

Advocacy for the PRICL is most readily understood through the concept 
of judicial aleatoricism. In essence, this refers to the uncertainty surrounding 
both the outcome and duration of judicial proceedings concerning 
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reinsurance disputes. Within those areas of the regulatory framework that 
are not governed by mandatory rules, reinsurers have developed a distinct 
body of norms through professional associations and established industry 
practice. Consequently, recourse to state courts entails a considerable risk 
that judicial decisions may depart from such practices, thereby adversely 
affecting the interests of market participants. For these reasons, litigation 
before national courts generates a level of legal uncertainty, which the 
reinsurance industry generally seeks to avoid.

Judicial aleatoricism negatively affects the overall perception of 
reinsurance and undermines the mutual trust that once defined these 
transactions as gentlemen’s agreements (Schulz, Beauchard 2014, 1149). 
Consequently, reinsurers increasingly turn to alternative dispute resolution 
(ADR) mechanisms, thereby reducing such uncertainty. As expressed in 
French legal doctrine, what is required is ‘justice tailored to measure’ (justice 
sur mesure), meaning a reasonable degree of predictability in outcomes, 
lower procedural costs, and resolution within a reasonable timeframe, 
rather than exposure to unpredictable judgments that may adversely affect 
the interests of the profession. Once a reinsurance dispute reaches the 
courts, the proceedings effectively become a ‘lottery’ for the reinsurer. The 
reason lies in the profound uncertainty surrounding the outcome of judicial 
proceedings, to the extent that the term judicial aleatoricism is entirely 
justified. Reinsurers, through their legal teams, attempt to manage the risks 
associated with litigation by estimating the potential costs and duration 
of proceedings, should alternative dispute resolution mechanisms prove 
unsuccessful.

However, the factor over which they exercise the least control is precisely 
the outcome of the litigation itself, despite the fact that their lawyers 
continuously monitor developments in case law. In addition to fluctuations 
in judicial practice and the influence of higher courts, effective litigation 
risk management is further undermined by the conduct of insured parties, 
who are often guided by extra-legal considerations, such as a pronounced 
litigation-oriented mentality.

The use of ADR methods provides an additional advantage: avoiding 
legislative aleatoricism. Reinsurers are often dissatisfied with state law 
and therefore, tend to empower arbitrators to resolve disputes by applying 
industry practices or forms of lex mercatoria.29 It is also common to agree 

29	  The term lex mercatoria generally denotes the law of merchants. It refers to 
a body of principles and rules applied in specific areas of commerce, with which 
traders operating in those sectors are familiar. Lex mercatoria includes the following 
legal principles: the principle of good faith and fair dealing in the performance of 
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on the application of the principles of equity,30 allowing deviation from 
national state laws, without undermining the core interests of the insurance 
profession. Arbitrators are thus entrusted with resolving disputes based 
on their expertise in insurance practices, principles of good faith, and 
the underlying purpose of the contract, rather than through purely literal 
statutory interpretation (Turgné 2007, 99). Of particular importance to 
reinsurers is the fact that the application of equitable principles does not 
confer authority to reformulate or interpret contractual clauses contrary 
to the interests and established practices of the insurance industry. On the 
contrary, the primary objective is to avoid the application of state law, which 
is often perceived as rigid and insufficiently responsive to the specific needs 
and commercial realities of the insurance sector. When combined with the 
possibility of applying the so-called ‘autonomous law of insurers’ (contained 
in codes, recommendations, and acts adopted by professional associations 
or arbitral institutions affiliated with them), ADR significantly reduces 
legislative uncertainty. Reinsurance represents a paradigmatic example in 
this respect.

By agreeing to arbitration or other forms of ADR, parties exclude the 
jurisdiction of state courts and the application of substantive law derived 
from lex fori.31 

There is a clear preference among reinsurers to avoid the development 
of adverse judicial precedents, particularly where such precedents might 
conflict with established market customs, some of which have been codified 

contracts; the binding force of contracts; the principle of releasing the debtor from 
the duty to perform due to force majeure; the principle of full damage compensation; 
and the nullity of contracts due to defects of consent. These are rules that also 
derive from state law, but their application is more flexible when combined with 
trade usages and the practices of the insurance industry. For example, the principle 
of good faith and fair dealing has traditionally played a greater role in the field of 
insurance and reinsurance than in contract law in general. This is also reflected in 
dispute resolution practice, which would not necessarily be the case if the dispute 
were brought before a court (Turgné 2007, 94–103).
30	  Arbitration facilitates the application of such principles, as tribunals may 
decide disputes based on equity rather than strict legal rules. In legal theory, it is 
rightly emphasized that the purpose of granting such authority to arbitrators is to 
shift the focus away from the applicable law toward a more detailed and precise 
determination of the facts (Jovanović 2021, 387). 
31	  In the commercial context, several significant reasons justify the inclusion 
of arbitration agreements. Among them is the absence of a universally accepted 
framework for international jurisdiction in private law disputes, which creates 
a real risk of litigation before U.S. courts, with the attendant ‘Americanisation’ of 
damages awards and increased legal protection costs. ADR thus functions as a 
safeguard of professional interests (Turgné 2007, 76–81).
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within PRICL. In this context, even though certain norms are frequently 
characterised in practice as international or transnational in nature, their 
implementation and interpretation continue to be anchored in domestic 
legal systems, which consequently results in variations in their substantive 
meaning. When identical international rules are interpreted and applied 
by legal professionals operating within different jurisdictions and legal 
traditions, inconsistencies in their practical application are unavoidable 
(Arnold-Dwyer 2025, 9). By opting-in for the PRICL, the parties to a contract 
are able to form more predictable expectations in the event of a dispute 
resolved by arbitral tribunals applying uniform, practice-oriented rules 
(Basedow 2024, 195). The stability and coherence of the rules contained 
within the PRICL, regarded as essential values for actors in the reinsurance 
market, become particularly evident when contrasted with the divergent 
interpretations of broadly accepted principles across various national legal 
systems.32 

7.	CONCLUSION

Reinsurance contract law has traditionally evolved outside the framework 
of comprehensive statutory regulation, relying instead on commercial 
customs, market practices, and the principle of contractual autonomy. 
Although such flexibility historically reflected the professional, trust-
based character of the reinsurance market, contemporary developments 
have revealed the structural limitations of this model. In recent decades, 
reinsurance has increasingly been subject to processes of juridification, 
understood as the growing influence of courts and formal legal sources not 
only on the resolution of disputes, but also on the drafting and interpretation 
of contractual provisions themselves. As a consequence, the significance of 
applicable national legal systems has expanded considerably, resulting in 
divergent interpretations of identical reinsurance rules by national courts 

32	  The effects of applying different rules can be most clearly illustrated by 
reference to the well-known ‘follow-the-settlements’ clause. According to German 
legal scholars, the application of this clause is derived from international reinsurance 
custom and practice, and may therefore operate even in the absence of an express 
reference in reinsurance contracts or policy terms. In the United States, judicial 
approaches are divided on this issue. While some courts treat the application of 
the ‘follow-the-settlements’ clause as an implied term of reinsurance contracts, 
others do not recognise it unless it has been expressly agreed upon by the parties. 
Finally, in English law, the clause is treated in the same manner as other contractual 
provisions: it is enforceable only where it has been explicitly incorporated into the 
contract (Klein 2025, 293–309).
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and contracting parties alike. Furthermore, the application of different 
domestic laws across jurisdictions has produced inconsistent legal outcomes, 
thereby introducing an additional layer of uncertainty into reinsurance 
transactions. At the same time, contractual drafting in reinsurance has 
become progressively more complex, with clauses often extending over 
several pages. This development has gradually deprived contracting parties 
of meaningful control over the legal framework governing their contractual 
relationships (Hoffman 1997, 74). The proliferation of highly technical and 
sophisticated contractual provisions has, in turn, generated substantial 
interpretative difficulties regarding both their scope and legal effect, 
ultimately increasing the burden placed upon national courts.

An additional source of uncertainty stems from the traditional 
characterization of reinsurance contracts as gentlemen’s agreements founded 
upon the principle of utmost good faith, a concept originally intended to 
prevent disputes within reinsurance relationships. As a result, a genuine 
litigation culture historically remained less developed in reinsurance than in 
direct insurance (Hagopian 2001, 266). In this context, arbitration gradually 
emerged as the preferred mechanism for dispute resolution between 
reinsurers and reinsured parties, serving not only the interests of the 
reinsurance industry and its clients, but also those of national courts, which 
have become increasingly burdened with technically complex disputes in a 
field with which they are often insufficiently familiar.

Given that international arbitration remains the predominant dispute 
resolution mechanism in reinsurance practice, and considering that 
arbitral tribunals generally permit parties to designate non-state rules as 
the governing law of the contract, the practical significance of the PRICL 
becomes particularly evident within arbitral proceedings. Arbitration thus 
provides a unique opportunity for the PRICL to function not merely as 
contractual terms, but as an autonomous substantive framework governing 
the reinsurance relationship in its entirety. In contracts containing 
arbitration clauses, the PRICL therefore possess the capacity to overcome 
the fragmentation and unpredictability inherent in domestic legal systems 
and the divergent approaches adopted by national courts.

The quality of the PRICL and their close alignment with established 
business practice are expected to play a central role in strengthening legal 
certainty by shielding contracting parties from the influence of differing 
national and regional approaches to the interpretation of customs and 
professional practices. In this regard, the PRICL contain a specific provision 
stipulating that only those customs expressly agreed upon by the parties, 
together with practices established between them, shall apply (Art. 1.1.4(1)), 
thereby departing from a long-standing tradition within the reinsurance 
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market. The PRICL deliberately prioritize the written provisions of this 
optional instrument over unwritten customs and usages whose content and 
scope may remain uncertain, which is supported by broad academic and 
professional consensus. Consequently, binding force is attributed exclusively 
to customs expressly incorporated into the contract, as well as to practices 
established between the specific parties themselves. This allows parties to 
rely on any custom, irrespective of its consistency with the PRICL (Comment 
17). Such an approach reflects the broader objective of establishing legal 
certainty as one of the core values underlying the PRICL.

Moreover, with regard to customs not expressly referred to in the contract, 
whether directly or indirectly, the PRICL expressly provide that only those 
customs ‘well known and accepted by reinsurance contracting parties’ may 
be taken into account in contractual interpretation. This clearly indicates 
that the drafters of the PRICL aim to position this optional instrument as a 
restatement of reinsurance contract law and, as such, as an alternative to the 
traditional practice of implicit reliance on reinsurance customs and usages, 
with the broader ambition of contributing to the development of a common 
legal culture in modern commercial law (Heiss 2018, 104).

Against this background, the PRICL represent a significant step toward 
the harmonization and modernization of reinsurance contract law. By 
systematizing internationally recognized customs and professional practices 
into a coherent, balanced, and transnational set of rules, the PRICL provide 
the market with a neutral and practice-oriented legal framework capable of 
reducing interpretative divergences and transactional uncertainty arising 
from the coexistence of multiple governing laws, uncodified customs, 
and inconsistent judicial interpretations. This contributes directly to 
legal certainty by enabling more foreseeable contractual outcomes, more 
consistent interpretation of reinsurance clauses, and more predictable 
arbitral awards, which finally eliminates both judicial and legislative 
aleatoricism – phenomena that have historically undermined confidence in 
dispute resolution involving reinsurance contracts.
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1.	INTRODUCTION

The book What Family Law for Europe? belongs to the European family 
law book series – the forerunner of the pan-European studies dedicated to 
the harmonization and unification of family and succession law in Europe, 
under the auspices of the Organizing Committee of the Commission on 
European Family Law (CEFL). The book is situated within the complex and 
rapidly evolving field of comparative family law, European private law and 
human rights. It brings together twenty-seven eminent family law scholars 
from across Europe for a joint venture – one united by the similarities and 
challenged by the differences within the European family law project. Given 
that national family laws differ substantially across the European landscape, 
the volume utilizes a comparative methodology. Simultaneously, it seeks to 
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identify shared achievements that have catalyzed over the years, gradually 
leading toward a European consensus. Beyond the general comparative 
method, the volume occasionally employs a “regional comparative approach”, 
integrating “look-alike” systems and categorizing family law into several 
distinct branches: Nordic family law; the Southern European systems; 
the United Kingdom and its internal disharmony; and former Sovietized 
European jurisdictions (countries with transitional legal experience). 
Recognizing the international nature of the audience, the authors provide 
historical, traditional, and legal backgrounds to explain the context and 
rationale behind each jurisdiction’s developmental trajectory.

Overall, the authors address several key themes:

1.	 Working methodology of academic networks: an analysis of the 
methodology and current research priorities of European academic 
networks. Particular emphasis is placed on the revitalization of the 
CEFL Principles of European Family Law in response to recent societal 
shifts.

2.	 Modern parental relationships: the emergence of new parental 
roles arising from diverse partnerships, including same-sex 
and transgender unions, as well as those facilitated by assisted 
reproductive technologies.

3.	 Bioethics and reproductive technology: the legal and ethical challenges 
posed by new reproductive technologies, including interventions 
in the embryo, the international gamete market, and the child’s 
fundamental right to know their origins.

4.	 Gender recognition and identity: legal gender recognition and the 
protection of diverse gender identities, including those of non-binary 
individuals.

5.	 Adult protection: the delicate balance between individual autonomy 
and the protection of vulnerable adults.

The central thesis of the volume is that while family laws in Europe 
feature national differences rooted in diverse traditions, there is a visible 
and ongoing process of harmonization through convergence. The goal of the 
publication is to investigate how European family law frameworks are being 
reshaped by contemporary social changes and a heightened commitment 
to human rights. The authors argue that through the work of academic 
commissions and the application of comparative methodologies, such as the 
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“common core” and “better law” approaches, scholars can catalyze shared 
achievements into a functional framework for the future of family law in 
Europe.

Given its comprehensive scope and high-level legal analysis, the book is 
primarily intended for the international academic community, particularly 
scholars and researchers specializing in family law and other related 
disciplines, such as private law, civil law, private international law, and human 
rights. However, it also serves as an essential resource for legal practitioners, 
judges, and policymakers involved in cross-border family disputes, as well 
as postgraduate law students seeking a profound understanding of the 
developmental trajectory of European legal integration.

It is noteworthy that despite the large number of authors involved, the 
volume maintains a remarkable and cohesive academic style. Even with the 
diverse linguistic backgrounds of so many contributors, the writing remains 
consistently clear and provocative, ensuring a seamless flow that carries the 
reader from start to finish.

2.	SUMMARY

The content is divided into seven parts.

The first section (Introduction) begins with an article by Maarit Jänterä-
Jareborg, titled The Enigma of Family Law and Cooperation in Europe, 
which traces the conceptual origins of the book to the What Family Law 
for Europe? conference. This initiative, held under the auspices of the 
Commission on European Family Law (CEFL), aimed to evaluate the future 
role of comparative family law and assess programs for the harmonization 
of European family law, using the Nordic countries as a model. The second 
article in this introductory section provides an in-depth analysis of the work 
of academic commissions and expert groups in Europe, such as the CEFL, the 
ELI (European Law Institute), FL-EUR (Family Law in Europe), the Nordic 
Expert Group on Family Law, the NorFam (Nordic Centre for Comparative 
and International Family Law), and RETHINKIN (Rethinking Family and 
Family Law in the Low Countries). This comprehensive overview is co-
authored by Katharina Boele-Woelki, Wendy Scharma, Masha Antokolskaia, 
Salla Silvola, Elisabeth Hartley, Jens M. Scherpe, and Frederik Swennen.

The second section of the volume focuses on the perceived success 
story of Nordic family law cooperation. Within this section, Ingrid Lund-
Andersen offers an insightful perspective on the historical landscape of 
Nordic academic collaboration in the first part, followed by an analysis of 
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the personal and property-related matters arising from new family forms, 
in the second. Hrefna Friðriksdóttir examines the principles of child law and 
the contemporary challenges surrounding the dual notions of “becoming’” 
and “being” a parent, while Tone Sverdrup looks ahead to future Nordic 
cooperation in substantive family law by elaborating on the financial assets 
accompanying intimate partnerships in comparison with those involved in 
commercial partnerships.

In the third section, the focus shifts to the methodology for drafting 
and revisiting the CEFL Principles of European Family Law, aimed at the 
ultimate goal – legal harmonization. In the first part of this section, Dieter 
Martiny elaborates on the CEFL’s core objectives and its specific comparative 
methodology. The research centers on the “functional approach”, focusing on 
specific legal problems rather than abstract rules, and further integrates the 
“common core” and “better law” methodologies into the drafting process. 
The resulting Principles, now encapsulated in several volumes, have evolved 
over time into a foundational “alphabet” for family law scholars throughout 
Europe. In the second part of this section, Nigel Lowe and Cristina González 
Beilfuss provide a comprehensive summary of the five sets of “revisited 
principles”, evaluating them in light of recent developments recorded in 
the update reports. This section offers an excellent overview of the follow-
up work concerning the initial Principles, specifically regarding divorce, 
maintenance between former spouses, parental responsibilities, and property 
relations between spouses. It also covers the property, maintenance, and 
succession rights of couples in de facto unions. The “way ahead” is guided 
by Nina Dethloff, Barbara Novak, and Felix Leven, who focus on parent–
child relationships, new forms of adult partnerships, and the increasingly 
pressing issue of protection from domestic violence. Their work underscores 
the dynamic nature of family law and the academic diligence required to 
address rapid social changes with modern and effective policy solutions.

The fourth section brings together authors to discuss the balancing of 
autonomy and the protection of vulnerable adults at the international, 
European, and national levels – the first focal topic of the FL-EUR. Masha 
Antokolskaia, Wendy Schalma, and Tim Wuyts elaborate on the FL-EUR’s 
conception and its position within the broader context of European private 
law. They also detail the methodology used for the network’s inaugural 
output, which represents pioneering work on the empowerment and support 
of vulnerable adults. In the context of Europe’s aging societies, they address 
challenges stemming from the varied meanings attributed to concepts such 
as legal capacity and ex lege measures across different jurisdictions. Finally, 
Katja Karjalainen focuses on the practical challenges of mutual trust and the 
recognition of foreign decisions in cross-border adult protection, specifically 
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under the frameworks of the United Nations Convention on the Rights 
of Persons with Disabilities (UNCRPD), the Hague Protection of Adults 
Convention, and recent EU proposals.

The fifth section focuses on assisted reproduction techniques, ethics, 
and the child’s right to know their origins. Velina Todorova emphasizes the 
growing recognition of the right to know one’s origins, under Article 7 of 
the Convention on the Rights of the Child (CRC). She contrasts this with 
traditionally rooted veils of secrecy intended to protect maternal anonymity 
and public morals, aimed at avoiding child abandonment, referring to France 
as a typical example. Jordi Ribot Igualada examines whether Spanish law on 
artificial reproductive technology acts as a “troublemaker” or a “frontrunner”, 
particularly in light of the growing industry that attracts reproductive 
tourists from more restrictive European jurisdictions. Finally, Nils-Eric Sahlin 
provides a futuristic exploration of the ethical and legal challenges posed by 
synthetic human embryos, artificial wombs, gene editing, and mitochondrial 
replacement therapy.

The sixth section gathers authors around the topic of legal genders and 
identities. Jens M. Scherpe highlights the pioneering achievements of Nordic 
countries and Germany in legal gender recognition as a facet of the right 
to self-determination. He further elaborates on non-binary genders and the 
legal developments in parenthood necessitated by gender transitioning. 
Laima Vaigė focuses on gender identities in what she terms “former 
Sovietized European jurisdictions”, specifically examining four EU Member 
States: Estonia, Hungary, Lithuania, and Poland. She assigns a descriptive 
title to each state based on its first letter to characterize its current legal 
climate: “Expert Committee” (Estonia), “Horror Zone” (Hungary), “Late” 
(Lithuania), and “Parents’ Fault” (Poland). Paula Távora Vítor discusses legal 
gender recognition in Southern European countries, with a particular focus 
on Portugal, Spain, Italy, and Malta. She also examines the legal recognition of 
children’s gender identities. Jane Mair concludes this section by addressing 
the “internal disharmony” within the United Kingdom, further contributing 
to the discussion on the diversity of legal genders and identities.

The seventh and final part provides concluding reflections and a 
comprehensive summary. The CEFL President, Professor Katharina Boele-
Woelki, asserts that a collaborative European approach, rooted in comparative 
law research, remains the most effective path for advancing family law. She 
reflects on the remarkably successful work of the academic cooperation that 
has shaped the discipline thus far, while also acknowledging the challenges 
faced, particularly regarding Europe’s linguistic diversity. Looking ahead, 
she identifies three priority themes for future research: (1) parent–child 
relationships; (2) the legal recognition of new adult relationships, including 



E. Ignovska (стр. 323–332)E. Ignovska (стр. 323–332)

328	 Анали ПФБ 2/2026Анали ПФБ 2/2026

non-romantic and community-based arrangements; and (3) the strengthening 
of protection against domestic violence to ensure the safety and well-being 
of children. Finally, Boele-Woelki charts the future challenges of European 
family law within the context of human rights, expressing concern over the 
potential for these developments to be influenced by political agendas. In the 
final chapter, Charlotte Mol and Susanna Roßbach conclude the conference 
discussions by providing further directions regarding the book’s central 
question: What family law for Europe? This is the most dynamic section of 
the book, as it includes the individual topic presentations, questions raised, 
evolving debates, and suggestions for future joint research focus, giving 
the reader the sense of attending the conference in person. This approach 
effectively involves readers, ensuring those who were unable to attend do 
not feel they have missed out, while allowing attendees to recapitulate the 
main ideas or engage in discussions regarding lingering questions.

3. CRITICAL EVALUATION

The primary contribution of this book lies in its ability to bridge the gap 
between abstract regional theories and concrete national applications, filling 
a critical void by documenting the evolution of European family law through 
the lens of both successful models and challenging new frontiers. It provides 
a vital status report on the “common core” methodology, proving that 
harmonization is not merely a top-down legislative process but a bottom-
up academic and judicial convergence. The book’s greatest strengths are its 
methodological rigor and its impressive breadth of research, which offers a 
transparent blueprint for future law-making. Furthermore, its geographical 
thoroughness, spanning the Nordic states and Southern Europe to the Central 
and Eastern European regions ensures that the research is representative 
of European diversity, while the inclusion of futuristic bioethics ensures the 
work remains relevant for years to come. However, some regional disparities 
exist. Eastern European jurisdictions outside the four mentioned EU states, 
as well as the Western Balkan countries, receive less granular attention. 
This occasionally raises questions regarding their representation and how 
their specific legal particularities might contribute to the ongoing process 
of harmonization. By leaving these systems largely unintegrated, the volume 
does not fully engage with how European standards may be received in 
jurisdictions that are institutionally, politically, and culturally situated at 
different stages of development – an omission that may ultimately prove 
counterproductive to its overall goal.
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This is especially evident in the conclusions on the final page of the 
book, which adopt a pessimistic stance regarding whether Romania and 
Bulgaria will accept the evolving case law following the Court of Justice of 
the European Union (CJEU) decision in the Mirin case and presumably also 
in the Pancharevo (V.M.A.) case. The authors state that these countries “see 
queer rights purely as a political issue and do not accept legal arguments”. 
By rightly identifying the intense politicization of these topics in the region, 
the volume simultaneously manifests its own distinct political stance.

While the authors’ assessment may hold true at the present moment, 
an eventual approximation must be made possible through sustained joint 
collaboration in the legal field. This path is even more critical for Western 
Balkan countries undergoing the process of fulfilling EU accession criteria. 
Crucially, it must be acknowledged that the EU accession process itself is 
often less of a purely legal exercise and more of a political process. For these 
reasons, as countries like North Macedonia, Serbia, Montenegro, Albania, 
and Bosnia and Herzegovina pursue the approximation of their national 
legislation to European legal standards, they must navigate these complex 
political dynamics alongside formal legal integration.

It must be noted that the development of transgender rights in the Nordic 
region began significantly earlier than in other parts of Europe; consequently, 
the region offers solutions that are at times avant-garde, yet occasionally 
controversial. This is because a clear divergence across legal frameworks, 
particularly regarding the attribution of parental roles to transgender 
persons, remains evident even among the countries analyzed in this volume. 
While this creates a degree of dissonance within European family law in 
practice, it also represents “fast-forward” thinking for certain Western 
Balkan countries where even same-sex partnerships have yet to achieve legal 
recognition. In these jurisdictions, the rationale behind using the terms “sex” 
and “gender” interchangeably remains a subject of debate, and procedures 
for the legal recognition of gender identity on official state records (where 
typically only binary sex markers exist) have yet to be established. For North 
Macedonia, this is already a positive obligation imposed by the European 
Court of Human Rights in the case of X v. the former Yugoslav Republic of 
Macedonia from 2019,1 the aftermath of which is still problematic.

Another observation is that children’s rights are somewhat 
underrepresented or only tangentially addressed, often viewed primarily 
through the lens of parental or other significant adult interests. For instance, 

1	 European Court of Human Rights, Application Number 29683/16, X v. the 
former Yugoslav Republic of Macedonia, Judgment of 17 April 2019. 
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the existing discussions focus on the child law in the Nordic countries 
while exploring challenges of becoming and being a parent, and the right 
to know one’s origins framed by the Committee on the Rights of the Child 
as a balancing of interests between competing parties. Future research 
could enrich children’s rights discussions by exploring children’s rights 
within more diverse private law settings. This might include topics such as 
children’s evolving capacities, personality rights, and self-determination in 
healthcare. Additionally, further attention could be given to property and 
inheritance rights, the role of children in contract and tort law, and their 
protection in the digital environment. Finally, issues such as social security, 
procedural rights, and the implementation of child-friendly justice remain 
fertile ground for deeper academic engagement.

Admittedly, the sheer volume of comparative data across numerous 
national jurisdictions can, at times, overwhelm the reader. This complexity 
is further heightened by the fact that the comparison frequently shifts focus, 
addressing entirely different topics on distinct legal issues, from one section 
to the next, which makes the broader narrative line occasionally difficult 
to follow. Furthermore, navigating these variations becomes even more 
challenging from a terminological perspective as key legal terms often carry 
vastly different meanings or interpretations across jurisdictions (evident 
in occasionally nuanced concepts such as “legal capacity” or “sex/gender”). 
Yet, this intricate structure and linguistic friction should not be viewed as 
a flaw unique to the volume, rather, they represent the inherent burden of 
comparative legal research itself, where braving a dense, constantly shifting 
thicket of diverse domestic frameworks and vocabularies is the necessary 
price for achieving a comprehensive European outlook.

Unlike static textbooks, this work acts as a dynamic dialogue. It suggests 
that through sustained joint collaboration, these diverse legal systems could 
eventually meet at important junctures. It serves as a modern successor to 
the early CEFL publications, updated to address the twenty-first-century 
realities such as gender identity and assisted reproductive technologies. 
Consequently, it provides a comprehensive evaluation of contemporary 
family law challenges from leading European scholars, offering a foundational 
reference point for the field. Furthermore, it serves to stimulate broader 
academic engagement and encourage further discourse regarding the 
intersection of domestic family law reforms and internationally ratified 
human rights.
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4.	CONCLUSION

In its final assessment, What Family Law for Europe? stands as 
a comprehensive and highly relevant contribution to modern legal 
scholarship. The book successfully delivers on the promise made in its 
introduction: to provide a profound comparative analysis of European family 
law, while identifying the catalysts for a future consensus. It arrives at a 
critical juncture as European societies face unprecedented shifts in family 
structures, the rise of cross-border reproductive technologies, and a growing 
emphasis on the rights of vulnerable adults and children. By emphasizing 
the historical successes of Nordic cooperation regarding the complexities of 
gender identity, the authors provide a multifaceted portrait of a field that is 
simultaneously unified in its goals yet diverse in its national applications.

The volume fulfills its objectives by transcending mere theoretical 
abstraction, providing an overview of the CEFL Principles of European Family 
Law (Revisited) that is deeply responsive to contemporary societal shifts. 
Furthermore, it offers valuable suggestions for potential future research into 
pressing societal topics.

While there is a relative absence of certain Eastern European and Western 
Balkan’s perspectives – a gap that suggests the European harmonization 
is still a work in progress, this does not detract from the book’s overall 
significance. Rather, it underscores the urgent need for the very dialogue 
that this book so effectively initiates.

Consequently, this work represents a useful resource for both academic and 
practical application. For legal scholars, it provides a rigorous comparative 
framework and a significant volume of data that can inform future research 
into contemporary legal concepts. For practitioners, judicial authorities, and 
policymakers, it offers clear insights into the evolving dynamics of cross-
border family relations and human rights. In its final analysis, the volume 
extends beyond a summary of current laws, serving to encourage scholars 
across the continent to engage systematically with the modernization of 
family law policies.

The dialogue initiated by Boele-Woelki and Jänterä-Jareborg would be 
significantly enriched by the inclusion of empirical studies regarding the 
“reception” or “rejection” of European principles within the Western Balkan 
countries, specifically concerning their regional nuances and particularities. 
Future research could prioritize investigating the socio-legal friction that 
occurs when harmonized European standards meet traditional domestic 
legal cultures, and how these regions can benefit from such standards 
in a tailor-made way that appreciates their local realities. In this context, 
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political narratives must not be permitted to guide family law matters, 
especially where they intersect with human rights. As the European Court of 
Human Rights stated in the case of Fedotova and Others v. Russia, “the Grand 
Chamber considers that it would be incompatible with the underlying values 
of the Convention if the exercise of Convention rights by a minority group 
were made conditional on its being accepted by the majority.”2 Consequently, 
the evolution of family law is best guided by legal scholarship rather than 
political expediency. This ideal often clashes with reality, as laws are passed 
by democratically elected parliaments whose mandates depend on public 
representation rather than expert legal consensus.

In its final analysis, this comparative study represents a significant 
reference point for legal scholars internationally, while the invitation to 
publish its review in the regionally esteemed Annals of the Faculty of Law 
in Belgrade – Belgrade Law Review underlines the importance of integrating 
active research from the Western Balkan region into the broader European 
discourse.

2	 European Court of Human Rights, App. No. 40792/10, 30538/14 and 43439/14, 
Fedotova and Others v. Russia, Judgment of 17 January 2023, paras. 218, 216, 217 
and 219. 
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THE ORIGINS OF THE GERMAN POST-1945 ECONOMIC MIRACLE

‘There are not two Germanys, a good one and a bad one, 
but only one, whose best turned into evil through devilish cunning.’

Thomas Mann, Germany and the Germans, 1946

1. INTRODUCTION

There is no doubt that Germany experienced substantial economic growth 
in the 1950s and 1960s. In the 1950s, the compound annual growth rate 
was almost 8 per cent (Galofre-Vila et al. 2018, 2).1 It was followed by a 
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1	 Unless otherwise stated, ‘Germany’ in this book review essay refers to West 
Germany, i.e. the Federal Republic of Germany, the country that was created in 1949 
out of the US, UK and French post-war occupation zones, and remained occupied by 
these three countries until 1955.
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somewhat lower compound annual growth rate of almost 5 per cent in the 
1960s (Eichengreen, Ritschl 2009, 192). The German government lost no 
time in calling it an economic miracle – Wirtschaftswunder.2 Be it a miracle 
or not (the term is so persuasive that it even appears in the title of this book 
review essay), it is the task of economic historians to explain the remarkable 
economic growth of Germany during that period. The two books that are 
about to be reviewed together provide input for that analysis by examining 
the possible causes of that impressive growth. The suspects this time are 
the 1948 German currency reform, according to Holtfrerich’s book,3 and 
the 1953 London Debt Agreement, which provided substantial foreign debt 
relief, according to Straumann’s book.4

These two books are written in completely different ways. Holtfrerich’s 
book, focused on the role of Edward A. Tanenbaum in the 1948 German 
currency reform, is very, very well-researched, voluminous, dry, and not at 
all dynamic. There are many well-established facts listed, though not ranked 
by relevance, but not so many insights. The book is difficult to read, but it is 
very useful for readers and provides a solid foundation for further research 
on many issues, along with substantial food for thought on post-war Germany 
and on Germany under the Nazis. Although it is a book focused on the role of 
one man in the 1948 German currency reform, it discusses not only his role, 
nor even only the 1948 German currency reform, but rather the inter-Allies 
dynamics, especially the Cold War developments that resulted in the division 
of pre-war Germany into two German post-war states: West Germany (the 
Federal Republic of Germany) and East Germany (the German Democratic 
Republic).

The other contribution, Straumann’s book, is quite the opposite: it is 
short, written like a novel, even a detective story, a nail-biting (although 
the outcome is known to the reader in advance) page-turner thriller. The 
book’s dynamics are incredible. The price of that is, though, inevitably paid: 

2	 It seems like a pattern of German government officials in charge of propaganda 
or public relations to look for miracles. The Nazi Germany propaganda machine in 
the late stages of the war launched the idea of wonder weapons – Wunderwaffe – 
that would turn the tables. There was no miracle – the tables stayed put.
3	 Carl-Ludwig Holtfrerich is an emeritus professor of economics and economic 
history at the Free University of Berlin. For decades, his contributions focused on 
20th-century German economic history. 
4	 Tobias Straumann is a professor of modern and economic history at the 
University of Zurich Faculty of Arts and Social Sciences, whose research focuses on 
financial and monetary history, more specifically in the interplay between economic 
crises, institutions and politics. His previous book (Straumann 2019) is about the 
political economy of the Nazis’ ascent to power in Germany. 
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many areas are not well researched, insights are sparse, and on some issues 
the book remains silent. Nonetheless, its ‘horizontal approach’, emphasising 
simultaneous processes of foreign debt negotiations, negotiations of national 
security arrangements, and German sovereignty agreement, i.e. termination 
of its occupation in the early 1950s, combined with Israel’s request for 
reparations, provides readers a fruitful starting point for pondering the 
origins of European post-war institutional arrangements, even considering 
the advent of the European Coal and Steel Community and the beginning of 
the European integration process as a byproduct of solving German post-
war economic problems and political status.

The aim of this book review essay, while reviewing the main findings of 
the books, is to revisit the issue of the German post-war economic miracle, 
focusing on its two pillars: the 1948 currency reform, which introduced the 
Deutschmark (DEM), and the foreign debt relief and reparations suspension 
in the 1953 London Debt Agreement. For proper reconsideration of the 
issues, two steps back must be taken from these two watershed events. The 
first one is a brief history of German foreign debt between the two world 
wars, and the second one is a brief history of occupied post-war Germany 
before the 1948 currency reform began.

2.	PROLOGUE: FROM VERSAILLES TO DEFAULT

The story of Germany’s post-1945 foreign debt negotiations and relief 
should start with the German reparations after the First World War. The 1919 
Treaty of Versailles (The Treaty of Peace between the Allied and Associated 
Powers and Germany) imposed reparations on Weimar Germany.5 The 
Treaty itself did not specify the amount of the reparations payments to the 
Entente countries, nor the maturity or other payment terms. The Treaty 
left these details to the Reparation Commission, which produced the 1921 
London Schedule of Payment. In short, the total reparations bill was 33 
billion US dollars (132 billion Goldmarks). Nonetheless, the total bill was 
divided into two tranches. The first one, 12.5 billion US dollars (50 billion 
Goldmarks), became due immediately, with the stipulation that it would be 
paid in annual tranches of 500 million US dollars, plus 26 per cent of Weimar 
Germany’s exports. Depending on the level of German export, and thus annual 
payment tranches, it was expected that the first tranche of the reparations 

5	 Part VIII (Sections 231–247 with 7 annexes) of the Treaty deals with the 
reparation. The full text of the Treaty is available at: https://avalon.law.yale.edu/
subject_menus/versailles_menu.asp, last visited April 29, 2026.

https://avalon.law.yale.edu/subject_menus/versailles_menu.asp
https://avalon.law.yale.edu/subject_menus/versailles_menu.asp
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would be paid off (effective maturity) in 30–35 years. The second tranche 
of the remaining 20.5 billion US dollars (82 billion Goldmarks) would be 
due only after the first tranche was fully paid, effectively (as was informally 
communicated to Weimar Germany’s officials) never due and hence never 
paid. This means that there was a significant discrepancy between the 
nominal and effective reparations burden, with the effective being only 38 
per cent of the nominal.6

Nonetheless, from the very beginning, Weimar Germany defaulted on its 
obligations, and it was clear that the crucial issue was not its ability to pay but 
its willingness to pay reparations – or rather, the lack of it. This paved the way 
for the 1924 Dawes Plan, which enabled Weimar Germany (including local 
authorities) to borrow capital from US banks, i.e. from US private creditors. 
The amount borrowed from the US was substantially above the reparations 
requirement, as reparations outlays were less than half of the capital inflows 
from US private loans. Weimar Germany became a heavily indebted country, 
though not because of the reparations, but rather because of its voracious 
appetite for borrowing. The 1929 Young Plan basically continued the same 
policy. Weimar Germany experienced a substantial net capital inflow.

Then the 1929 Wall Street Crash occurred, followed by severe financial 
crises and the Great Depression, which hit Weimar Germany with a 
vengeance in 1931. The recession turned into a depression, and US private 
creditors, engulfed by the financial crisis, refrained from refinancing Weimar 
Germany’s debt, i.e. rolling over its liabilities. Under these conditions, the 
issue of payment of the reparations obligation became critical. This led 
to the 1931 Hoover Moratorium, a one-year suspension of the Weimar 
Republic’s reparations payment, as well as the servicing of the Entente’s war 
debt to the USA. After a one-year suspension, the 1932 Lausanne Conference 
reduced Weimar Germany’s reparations obligations to only 5.7 per cent of 
the initial first tranche payment schedule, amounting to 714 million US 
dollars. Nonetheless, the Treaty of Lausanne was never ratified, and it was 
conditioned by another treaty between the USA and the Entente concerning 

6	 The difference between the nominal and effective reparations burden was 
convenient for both sides to declare victory. All the facts and information about 
Weimar Germany’s reparations are based on the comprehensive review of the 
topic provided by Gomes (2010). These accounts have never been contradicted in 
contemporary historiography literature.
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the latter’s war debt. This enabling treaty never materialised. Hence, the 
Treaty of Lausanne was a failure, with no de jure consequences for Weimar 
Germany’s reparations obligations whatsoever.7

In 1933, Weimar Germany became Nazi Germany, and Adolf Hitler’s cabinet 
repudiated the Versailles Treaty reparations obligations. Furthermore, in 
1934 Nazi Germany defaulted on all sovereign obligations to the US private 
creditors that were established within the framework of the Dawes Plan and 
the Young Plan. Effectively, Nazi Germany broke international financial ties 
in sovereign borrowing.8 The issue of Nazi Germany’s foreign debt came 
back with a vengeance after its defeat in the Second World War.

It is reasonable to ask the question why this section of the paper, this 
short chronology of the relevant events regarding pre-war German foreign 
debt, is necessary in a book review essay. The answer is simple: because 
there is nothing, not a single word, about it in Straumann’s book, which is 
about the German foreign debt negotiations after the end of Nazi Germany. 
Since the book’s title is Out of Hitler’s Shadow, it is evident that a segment 
of Hitler’s financial/debt shadow is based on events preceding his demise, 
especially his decisions regarding Nazi Germany’s pre-war default. Alas, 
Straumann’s book is silent about it, as if the German post-war debt came 
out of the blue. It is not a great commendation for a book if its review essay 
must fill the gaps.

Instead of dealing with facts, Straumann fully subscribes to the ostensible 
‘conventional wisdom’ that the harsh reparations imposed by the 1919 
Versailles Peace Treaty with Germany were the decisive reason for the 
economic hardship and impoverishment of the German population that 
created the economic ground for the Nazi’s rise to power, i.e. that the origins 
of the Second World War should be traced back to the reparations imposed 
on Germany after the First World War. Straumann’s view demonstrates the 
lasting influence of John Maynard Keynes’ thinking and advocacy (Keynes 
1920), an influence that should not be underestimated.9

7	 It is curious that, for some reason, there is a widespread misconception that 
the Treaty of Lausanne proclaimed Weimar Germany’s reparations obligations null 
and void. This false claim has been repeated at some economic history seminars/
webinars.
8	 It is interesting that Nazi Germany did not proclaim a general default to all 
the creditors, something Soviet Russia did in 1918, but only defaulted sequentially 
on loan by loan, with discriminatory treatment of the creditors. Guinnane (2015) 
provides details about this pattern of its defaulting.
9	 Begović (2020), in his centennial review of Keynes (1920) contribution, points 
out ten key fallacies of the book. Needless to say, the book review is done in 
hindsight, but some of these fallacies seemed rather obvious at the time the book 



B. Begović (стр. 333–366)

338	 Анали ПФБ 2/2026Анали ПФБ 2/2026

The problem with this Straumann’s view is that it is not based on facts. 
Tooze (2014) demonstrated that Weimar Germany experienced very 
dynamic economic growth in the 1920s, following the Treaty of Versailles. 
The compound annual growth rate for the 1919 ̶ 1929 period was 5.8 per 
cent, comparable to German growth rates in the 1950s. As noted by Ritschl 
(2012, 949), Weimar Germany underwent its own ‘roaring twenties’.10 The 
economic distress began with the 1931 Great Depression, but that was twelve 
years after the Treaty of Versailles, and there was no causal link between the 
two. It was not the reparations that created the Great Depression in Germany. 
Furthermore, as Tooze (2014) shows, the reparations outlays exceeded 5 
per cent of Weimar Germany’s national income for only two years.11 This 
means that the Versailles reparations burden was not substantial and did 
not strangle Weimar Germany’s economy.

Although Straumann (2019) argued that Weimar Germany’s high 
indebtedness due to reparations was decisive for the magnitude of the 1931 
Great Depression in the country, this argument is not convincing. First, only 
a portion of the German foreign debt was due to reparations; the rest was 
due to excessive borrowing under the Dawes and Young plans.12 Second, 
and more importantly, as demonstrated in the literature (Ritschl 1998; 
Tooze 2006), the main reason for the severity of the 1931 Great Depression 
in Weimar Germany was the inadequate economic policy of the cabinet 
led by Chancellor Heinrich Brüning, as it fought recession, unemployment 
and poverty with cyclical economic policy measures, which reinforced the 
recession. Furthermore, when all other countries devalued their currencies, 
Weimar Germany did not do so, meaning that its currency effectively 

was published.
10	 The compounded annual growth rate includes the annual negative growth rate 
of  ̶ 14.9 per cent for 1923, the year of hyperinflation, as economic activities were 
substantially impaired by huge monetary instability and distorted expectations. 
Without that year taken into account, the compounded annual growth rate of 
Weimar Germany would be above 6 per cent. This is quite an impressive economic 
growth for any country, and especially for an advanced economy like Weimar 
Germany was.
11	 These years were 1921 and 1922, i.e. before the Dawes Plan. The table with all 
the relevant data is provided in Tooze (2014, 369).
12	 Alas, Straumann (2019) provides no data on Weimar Germany’s foreign 
sovereign and non-sovereign debt, nor the share of reparations burden in the total 
foreign debt. Hence, the magnitude and maturity of the foreign debt must be sought 
in other publications, not in the book whose hypothesis is that foreign debt brought 
the Nazis to power. It seems to the reader that Straumann has a substantial data 
aversion.
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revalued, losing the export-competitive edge of the national economy, and 
reinforcing the recession. Hence, the depth of the 1931 Great Depression in 
Weimar Germany was a self-made disaster.

As to the political consequences of the Treaty of Versailles, especially 
its reparations segment, the Nazi Party (Nationalsozialistische Deutsche 
Arbeiterpartei – NSDAP) was politically insignificant, a fringe party in 
the 1920s, in the decade immediately after the signing of the Treaty of 
Versailles. For example, the Nazi Party won only 2.6 per cent of the votes in 
the 1928 parliamentary elections.13 An even bigger failure occurred in the 
1925 presidential elections. The Nazi Party’s presidential candidate, General 
(retired) Ludendorff, a war hero for many in the constituency, won only 
1.1 per cent of the votes. Hence, the political consequences of the Treaty of 
Versailles and its reparations were negligible in the 1920s. The surge of the 
Nazi Party in the polls came with the 1931 Great Depression, and, as already 
demonstrated, it was not caused by the reparations.

There is no doubt that the origins of the Second World War lie in how 
the previous world war ended, but the reparations seem not to be part of 
the equation. As suggested by Marks (1969), a victory parade of Entente 
troops in Berlin in 1919 (i.e. the surrender of the German Empire and its 
occupation) would have been a much more promising start for a peaceful 
future than the 11 November 1918 armistice.14

3.	AFTER THE VICTORY DAY: THE BURDEN OF OCCUPATION

The Second World War, contrary to the previous one and perhaps because 
of lessons learned in its aftermath, ended with the unconditional surrender 
of the German armed forces demanded by the Allies, the dismemberment 
of pre-war Germany into four occupation zones, and the temporary 
abolishment of the German state, by the 1945 Berlin declaration (Declaration 
Regarding the Defeat of Germany and Assumption of Supreme Authority by 

13	 The data and the analysis of the political development in Weimar Germany in 
the 1920s are based on Kolb (2005, 224‒225).
14	 The 1919 timing of the victory parade in Berlin is consistent with the estimation 
that the rejection of the German Empire’s plea for the armistice in the autumn 
1918 and prolonged, say, half a year of the Entente offensive would have ended 
in a crushing defeat of the enemy. No doubt that the British Victory Parade on 
Charlottenburger Chaussee in Berlin, on 21 July 1945, and the Allies’ Victory Parade 
on the same boulevard in Berlin on 7 September 1945 inspired Marks (1969) to this 
insight.
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Allied Powers).15 The administration of what was German territory and its 
population was run by the Allies, with the Allied Control Council (ACC), as the 
supreme governing body, having both legislative and executive powers. This 
made the Allies thoroughly responsible for the population in that territory 
and the future of the German state. The responsibility was an inevitable 
consequence of the unconditional surrender and the dismantling of the 
German state, i.e. an unavoidable burden of the Allies occupying Germany.

As to the character of the occupation, Holtfrerich’s book provides some 
clues: two of the Allied countries have distinctive economic concepts. Apart 
from ideological influence and the spread of Bolshevism in the area, for the 
USSR the occupation was predominantly a precondition for immediate in-kind 
reparations, involving dismantling German manufacturing, transportation 
and infrastructure capacities, and the transfer of these assets to the USSR 
as a means of rebuilding the facilities destroyed by the 1941 Nazi Germany 
invasion and the ferocious war on the Eastern Front, mainly on USSR 
territory (Naimark 1995).16 The US approach was initially focused on the 
thorough and decisive restructuring of the German economy along the lines 
of the Morgenthau Plan,17 which inspired US JSC Directive 1067,18 aimed at 

15	 The preamble of the Declaration contains the following sentence: ‘The 
Governments of the United States of America, the Union of Soviet Socialist Republics 
and the United Kingdom, and the Provisional Government of the French Republic, 
hereby assume supreme authority with respect to Germany, including all the 
powers possessed by the German Government, the High Command and any state, 
municipal, or local government or authority.’ The Declaration was signed, on behalf 
of the four victorious powers, by their most senior military field commanders, who 
commanded the occupation troops of each victorious power. The full text of the 
Declaration is available at: https://avalon.law.yale.edu/wwii/ger01.asp, last visited 
April 29, 2026. 
16	 The French position regarding the in-kind reparations, as a priority of the 
occupation aims, was rather close to the Soviet one. 
17	 Although it is common in the literature to refer to the Morgenthau Plan, it was 
rather a memorandum by Morgenthau, submitted in 1944 to the US president at 
the time, Franklin D. Roosevelt. Since Morgenthau was Secretary of the Treasury in 
the Roosevelt administration, his ideas were very influential in shaping US policy in 
its occupation zone and in occupied Germany as a whole. Nonetheless, in practice, 
only some ideas disclosed in the memorandum were implemented for a limited 
time (Gareau 1961). The original five-page Morgenthau memorandum is available 
at: http://docs.fdrlibrary.marist.edu/PSF/BOX31/a297a01.html, last visited April 29, 
2026. 
18	 Joint Chiefs of Staff of the US Armed Forces (JSC) Directive 1067, issued on 26 
April 1945, was the Directive to the Commander in Chief of the United States Forces 
of Occupation Regarding the Military Government of Germany. The full text of JSC 
Directive 1067 (52 sections altogether) is available at: https://history.state.gov/
historicaldocuments/frus1945v03/d351, last visited April 29, 2026.

https://avalon.law.yale.edu/wwii/ger01.asp
http://docs.fdrlibrary.marist.edu/PSF/BOX31/a297a01.html
https://history.state.gov/historicaldocuments/frus1945v03/d351
https://history.state.gov/historicaldocuments/frus1945v03/d351
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dismantling and demolishing German heavy industry, in order to achieve 
‘industrial disarmament’ and to make Germany ‘primarily agricultural and 
pastoral in its character’, with agriculture, food production and only light 
industry: ‘wooden toys as the most sophisticated product’ in the sarcastic 
words of one UK official. Morgenthau’s concept of ‘industrial disarmament’ 
was based on the aim of eradicating German industrial capacity in sectors 
essential for military strength, especially coal and steel, to prevent future 
German rearmament, remilitarisation, and military endeavours. Since 
many industries – virtually all metal-processing, machinery, and chemical 
industries – are basic to military strength, even the latitude for the operations 
and growth of a light industry in Germany was inevitably very narrow.19

The two approaches reinforced each other in the Potsdam Agreement of 1 
August 1945.20 The Agreement (Section 11) stipulates that the production of 
items necessary for a war economy should be ‘rigidly controlled and reduced 
to Germany’s approved post-war needs’. Furthermore, ‘[p]roductive capacity 
not needed for permitted production shall be removed in accordance 
with the reparations plan recommended by the Allied Commission on 
Reparations and approved by the Governments concerned or if not removed 
shall be destroyed’. Section 13 emphasises that ‘[i]n organizing the German 
Economy, primary emphasis shall be given to the development of agriculture 
and peaceful domestic industries’. Finally, Section 15 declares that the ‘Allied 
controls shall be imposed upon the German economy [...] to carry out 
programs of industrial disarmament and demilitarization, of reparations, 

19	 The rationale of the Morgenthau Plan was purely preventive, without a punitive 
component, i.e. without the aim of retribution against the German population, as 
described in Morgenthau (1945). However, implementing the plan would inevitably 
decrease the standard of living for the German population, as the German economy 
would be restructured and the labour force redirected towards low-productivity 
sectors, resulting in low salaries. By contrast, elements of JSC Directive 1067 were 
punitive, with the explicit aim of reducing the standard of living of the German 
population. For example, Section 5b of the Directive stipulated the control of the 
economy of the occupied area with measures ‘as they may be essential to protect 
the safety and meet the needs of the occupying forces and assure the production 
and maintenance of goods and services required to prevent starvation or such 
disease and unrest as would endanger these forces’. The wording of this section 
leaves no doubt that vengeance was the order of the day for the US troops. Taylor 
(2011) provides more details on the implementation of the punitive policies in 
post-war Germany, particularly in the US and UK occupation zones.
20	 Formally, the Potsdam Agreement is the Protocol of the Proceedings of the 
Berlin Conference of the Three Heads of Government of the USSR, USA and UK, 
which took place from 17 July to 2 August 1945 in Potsdam, a city located in the 
Berlin metropolitan area. The full text of the Potsdam Agreement is available at: 
https://history.state.gov/historicaldocuments/frus1945Berlinv02/d1383, last visited 
April 29, 2026.

https://history.state.gov/historicaldocuments/frus1945Berlinv02/d1383


B. Begović (стр. 333–366)

342	 Анали ПФБ 2/2026Анали ПФБ 2/2026

and of approved exports and imports’. Furthermore, according to Paragraph 
(b) of Section 15, the controls will be used to ‘to assure the production 
and maintenance of goods and services required to meet the needs of 
the occupying forces and displaced persons in Germany and essential to 
maintain in Germany average living standards not (italics – BB) exceeding 
the average of the standards of living of European countries’. The provision 
was the legal ground for retribution against the German population, with a 
silver lining.

Hence, not only did deindustrialisation and retribution went hand in hand, 
but also the US policy of German deindustrialisation and ‘pastoralisation’ 
went hand in hand with the Soviet policy of urgent in-kind reparations. 
Not only did the USSR have the unrestricted right to remove manufacturing 
capacities, transportation, and infrastructure assets, i.e. physical capital, 
from its occupation zones, but it was also entitled to contributions from 
the Western Allies’ zones of occupation.21 Independently, the Western Allies 
commenced dismantling manufacturing and transportation capacities 
and transferring them as in-kind reparations to their own countries and 
other countries invaded by Nazi Germany, save the USSR and Poland.22 
Two problems became apparent even before the first signs of the Cold 
War surfaced, even during the ‘honeymoon’ of the Allies in defeated and 
dismembered Germany. First, the problem was that transferred capacities, 
due to in-kind reparations, did not work well without a well-trained and well-
accustomed labour force for the specific hardware: know-how was missing, 
decreasing the productivity of the transferred capacities. Second, massive 
restrictions on economic activity, especially in heavy industries, including 
coal mining, led to the collapse of economic activity in the German territory 
under occupation. The wording of the Potsdam Agreement created some 

21	 The precise terms of these contributions were stipulated in Chapter ‘Reparation 
from Germany’ of the Potsdam Agreement (Chapter III, with ten sections).
22	 These in-kind reparations, which were far from the estimated war damage in 
the countries that Nazi Germany invaded, were based on the 1946 Paris Agreement 
on Reparations from Germany, on the Establishment of an Inter-Allied Reparation 
Agency and on the Restitution of Monetary Gold, concluded on 14 January 1946. The 
full text of the Agreement is available at: https://treaties.un.org/doc/Publication/
UNTS/Volume%2520555/volume-555-I-8105-English.pdf, last visited April 29, 2026. 
The USSR and Poland were not signatories, i.e. parties to the Agreement, as the 
USSR had its own occupation zone for in-kind reparations and agreed to handle 
all in-kind reparations on behalf of Poland. Furthermore, since a substantial part 
of pre-war Germany was annexed by Poland, with the blessing of the Allies, this 
was considerable compensation for the nation, as Poland had acquired territory, 
industrial capacity, and infrastructure – all of that without (the expulsed) ethnic 
Germans, save the prisoners of war.

https://treaties.un.org/doc/Publication/UNTS/Volume%2520555/volume-555-I-8105-English.pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%2520555/volume-555-I-8105-English.pdf
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latitude for the Allied occupation zone commanders, i.e. military governors, 
to adjust some, if not all, of the restrictive policies, but there were no signs 
of German economic recovery.

Even in the early stages of the occupation, people like Edward A. Tenenbaum, 
a protagonists of Holtfrerich’s book, realised that the Morgenthau-inspired 
policy of ‘deindustrialisation’, enhanced by the punitive spirit of JSC Directive 
1067, was unsustainable. The retribution worked too well, so the German 
population’s subsistence depended on transfers from the Allied nations. 
Since the transfers were funded by national budgets, they were not politically 
acceptable to the US and the UK. It was the US administration, under the 
influence of Tenenbaum and others, that began the process of reversing 
early policy towards occupied Germany, on the grounds of economic 
sustainability. This was basically a political economy argument for why the 
US policy changed, and more broadly, why the policy of the three Western 
big powers changed (Tooze, 2006). From deindustrialisation and retribution, 
the policy shifted to reconstruction, facilitating economic growth and 
raising the standard of living for the German population, based on domestic 
production and earnings. The idea was that the Western occupation zones 
should become economically sustainable and independent of transfers from 
the occupying powers. The occupation of Germany became too costly for the 
victorious powers; hence, punitive policies became less attractive than they 
had seemed in the immediate aftermath of the war. Furthermore, Germany’s 
economy, especially its manufacturing, was already strongly interconnected 
with the European economy, and it was reasonable to assume that Europe 
could not recover without a viable German manufacturing industry.

The change in the US policy towards the occupied Germany was marked 
by two watershed events. The first was the promulgation of JSC Directive 
1779, which succeeded JSC Directive 1067, emphasising economic recovery 
in occupied Germany and downplaying the punitive elements of US policy.23 
The second event that shaped the US policy’s complete turnaround was 
the launch of the Marshall Plan (European Recovery Program, ERP) on 
2 April 1948, which emphasised economic recovery, reconstruction, and the 
development of Western Europe, including the western zones of occupied 
Germany.

With these undisputed events as evidence of the reversal of US policy, 
there is another explanation for this development: the emergence of the Cold 
War (Bark, Gress 1989). The new geopolitical situation implied the political 

23	 The full text of the Directive is available at: https://history.state.gov/
historicaldocuments/frus1948v02/d470, last visited April 29, 2026.

https://history.state.gov/historicaldocuments/frus1948v02/d470
https://history.state.gov/historicaldocuments/frus1948v02/d470
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necessity for the US and generally Western Allies to have the Germans in their 
occupation zones on their side in this conflict, not to succumb to communist 
ideology and propaganda. The three Western occupation zones, with a loyal 
German population, became a strategic asset in the Cold War against the 
expected Soviet expansion. The western part of Germany had become the 
pillar of the Kennan containment policy. For that reason, the West needed 
Germany as an ally, economically strong, prosperous, and with a contented 
population. The West needed to ‘win the hearts and minds’ of Germans.24

These two explanations, these two concepts, do not contradict each other 
but rather reinforce one another. Some specific policies can be explained 
primarily by one or the other hypothesis,25 but together they provide a 
comprehensive interpretation of policy changes that enabled the German 
post-war economic recovery and growth – a miracle, in juicier language. The 
first pillar of the German economic revival was the 1948 currency reform.

4. THE ONSET OF THE COLD WAR, DIVISION OF GERMANY AND 
CURRENCY REFORM

In the aftermath of the defeat of Nazi Germany in the four occupation 
zones on the territory of Germany (reduced, whatever remained after 
the annexations), there was a strange mixture of policies that maintained 
an economic environment for business decisions, both on the supply and 
demand side. As for the currency, there were essentially two currencies 
circulating simultaneously. One was the Reichsmark, the legal tender of Nazi 
Germany, which remained in circulation even after the German defeat and 
abolishment of the German state by the 1945 Berlin Declaration. Nonetheless, 
there was no central bank as the guardian of the currency and the authority 
to enforce monetary policy, let alone the lender of last resort. Alongside the 
defunct Reichsmark, the other currency in circulation was Allied Military 
Currency (AMC), specifically the AM-Mark. That currency was issued to 
Allied military personnel occupying Germany; their remuneration was paid 

24	 This ‘winning hearts and minds’ expression was coined by the French 
administrators in French colonial Indo-China in the late 19th century. Hence, no 
oppression, but still, it is clear who is in charge. 
25	 For example, the policy of leniency in prosecuting German war criminals, 
commuting the sentences of already convicted war criminals, and pardoning the 
sentenced ones was obviously a concession to the German public, to make them 
loyal allies to the Western side in the Cold War, and had nothing to do with German 
economic reconstruction. Punitive justice suffered as a result of the necessity of the 
Cold War alliance.
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in it, and it entered circulation through local purchases initiated by the 
Allied servicemen. With the AM-Mark in circulation, the German population 
was free to use it in transactions that did not include Allied servicemen.

The currency pandemonium in post-war Germany also entailed the rigid 
economic policy of Nazi Germany, dominated by strong government control: 
price control, wage control, and all imaginable economic control measures. 
On top of that, as described in the previous section of the paper, the supreme 
authority in occupied Germany was the ACC, with the discretionary power 
to intervene in economic affairs as it saw fit. This was an institutional 
framework which had remained after the defeat of Nazi Germany, very far 
from the market economy, let alone a free-market economy, with a typical 
consequence: ubiquitous shortages.

Holtfrerich’s book is effectively a very detailed biography of Edward A. 
Tanenbaum, a key figure in the 1948 currency reform that introduced a new, 
successful currency. He was an American Jew whose parents had immigrated 
to the US from Polish Galicia. He graduated from Yale University with a major 
in economics and joined the US Army shortly after the US entered the war. 
He joined the Office of Strategic Service (OSS) on the first day of his military 
service – he became an intelligence officer in the US Army. After a stint in 
Washington, DC, Tanenbaum joined combat units in Europe in August 1944. 
He was an intelligence officer with the 12th Army Group (the largest US 
combat unit in Europe). Having that position, Lieutenant Tanenbaum was 
one of the first two US servicemen to enter the Buchenwald concentration 
camp, on 11 April 1945. He witnessed first-hand the outcome of the Nazi 
racial policy. From the onset, he had no second thought about the grim, raw, 
and horrible reality of the Holocaust.

After Germany’s surrender, Lieutenant Tanenbaum was posted to the 
Office of Military Government, United States (OMGUS), which administered 
the US occupation zone, as an economic adviser to the military governor 
(General Lucius D. Clay). After being honourably discharged from the 
military in 1946, Tanenbaum continued to work as a civilian advisor to the 
OMGUS and, as Holtfrerich documents, designed the currency reform in 
this capacity. German experts were involved in the currency reform, but at 
the end of the day, it was Tanenbaum who intellectually led it, and it was 
Americans who provided the framework for decision-making, even literally. 
‘The seven-week session from April 20 to June 8, 1948 aimed at “perfecting 
last-minute details” of monetary reform. Its location was Haus Posen on a 
former German (since 1945 US) airfield next to the village of Rothwesten 
near Kassel. In addition to barbed wire around the whole airfield with its 
barracks, the building itself was surrounded by a fence with barbed wire 
on top and military police around, reinforced with signs warning anyone 
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outside or inside to be shot in case of climbing the fence’ (p. 440). The 
introduction of the new currency was swift, as the banknotes had already 
been clandestinely printed in America, and the conversion rate for the 
DEM was set at 1:10 against the defunct Reichsmark. What swiftly followed 
was thorough price and wage liberalisation.26 Hence, the market began to 
operate, provided with a new stable currency, and shortages disappeared 
shortly thereafter. This was the first step of German recovery.

The Deutschmark was officially introduced on Sunday, 20 June 1948, 
announced by Ludwig Erhard, who had no role in designing the currency 
reform, and who did not attend the seven-week session. Nonetheless, it was 
the Western Allies who selected him to announce the currency reform – as 
the most suitable German public figure for the job. Because it was Erhard 
who announced the currency reform, he has for decades been credited as 
the ‘father of the Deutschmark’. Holtfrerich’s book provides evidence that 
this was not the case. The father of the Deutschmark was an American Jew 
– Edward A. Tenenbaum.

A reasonable question is why such a historical inaccuracy has persisted 
for so long. Holtfrerich provides three answers. The first one is Tenenbaum’s 
character. He was a modest, unassuming, self-effacing person. He was not 
one who claimed credit for himself, but was only interested in the job being 
done well. When he was confronted with the fact that Erhard was taking the 
credit as the father of the new German currency, Tenenbaum replied ‘Who 
cares who gets the credit?’.

Holtfrerich’s second complementary explanation for the inaccuracy 
concerns Erhard’s self‑aggrandising personality. There were literally 
hundreds of media interviews in which he praised himself as the father 
of the Deutschmark. His photographs, with a giant 1 DEM coin behind 
him, a Churchillian cigar in his mouth, and a complacent smile, are, for 
many, beyond the fringe of good taste, but obviously they made a lasting 
impression.27 As effective in self-promotion, Erhard was also effective in 
covering up the traces of his collaboration with the Nazi government, 
especially, as Holtfrerich points out, with SS General Otto Ohldendorf, one 

26	 Eichengreen (2025) points out that the liberalisation program was somewhat 
influenced by the Marshall Plan conditions for concessional loan disbursement and 
that it could be, up to a point, compared to what became known as ‘Washington 
Consensus’ in the 1980s.
27	 This is not to claim anything about Erhard’s work as long-standing German 
Minister for Economic Affairs (1949–1963) and German Chancellor (1963–1966). 
This remark is only about his role in the 1948 currency reform. 
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of the most notorious Nazi war criminals, whom Erhard met in the Reich 
Ministry for Economic Affairs in Berlin, as late as December 1944, to plan 
the post-war economic and financial order in Germany.28

The third Holtfrerich’s answer is generally about politics. Politicians of 
West Germany needed a positive self-image, both of themselves and the 
country, taking into account Nazi Germany’s horrific crimes. A positive 
story was desperately needed. New political heroes were desirable, but 
they were in short supply. What better story than a domestic, home-grown, 
knowledgeable and efficient currency reform, spearheaded by a German? 
With such a story, the German government PR machine received a lot of 
high-octane fuel. With the fuel tank filled to the brim, the reader ponders, 
Erhard simply volunteered to be the German post-war hero.29

All three of Holtfrerich’s answers seem like reasonable explanations that 
do not contradict or exclude each other. Nonetheless, the reader wonders 
what motivated Edward A. Tenenbaum to do what he did, to the benefit of the 
German people. Edward A. Tenenbaum’s motivation was indisputably very 
strong, his persistence was impressive, and his generosity was surprising – 
especially taking into account that he was a Jew, a liberator of Buchenwald. 
It seems like there was no desire for vengeance of any kind on his part. We 
will never know his thoughts when he repressed the images of Buchenwald 

28	 Otto Ohlendorf, who held PhDs in both law and economics, was a commander 
of SS Einsatzgruppe D, which was responsible for killing about 100.000 civilians, 
mostly Jews, in 1941 and 1942, behind the lines of the advancing Wehrmacht 
troops in the south of the USSR. Unlike many high-ranking Nazi officials, he did 
not deny the crimes, but provided the details of them, including the motivation. He 
was sentenced to death, and was hanged in the last batch of executions of Nazi war 
criminals in West Germany, on 7 June 1951. Even the Cold War rapprochement of 
the Americans to West Germany could not spare him from the gallows. For more on 
Ohlendorf’s testimony see the account by Benjamin B. Ferencz, the prosecutor in 
the 1948 Einsatzgruppe trial: https://www.benferencz.org/stories/1946–1949/mass-
murderers-seek-to-justify-genocide/, last visited April 29, 2026. It remains elusive 
whether Erhard in 1944 was aware of Ohlendorf’s Einsatzgruppe experience, but he 
was, by all means, aware that he was collaborating with a SS General (Gruppenführer, 
equivalent to Major General). After all, during the meeting(s) Ohlendorf wore an SS 
uniform with a highly visible rank.
29	 Taking into account this insight by Holtfrerich and the substantial level of 
antisemitism still widespread in Germany (more about it in infra footnote 40), the 
reader ponders that announcing that a Jew was the father of the currency reform 
would have been a PR disaster for the German government. This demonstrates that, 
in politics, especially in its PR segment, lies frequently pay off.

https://www.benferencz.org/stories/1946–1949/mass-murderers-seek-to-justify-genocide/
https://www.benferencz.org/stories/1946–1949/mass-murderers-seek-to-justify-genocide/
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and started graciously to work for the benefit of the nation from which the 
Holocaust perpetrators emerged. Although we will never learn his thoughts 
and the origin of his generosity, it is fascinating to ponder them.30

Apart from debunking this historical inaccuracy, as a byproduct, Holtfrerich 
provides a comprehensive story of the divisions in post-war Germany. 
Immediately following the defeat of Nazi Germany, the victorious powers 
worked together in the occupation of Germany and the administration of the 
territory. Together, they had issued the occupation currency (AM-Mark), each 
in their respective occupation zones, and they started to work together on the 
monetary reform. Nonetheless, the Cold War took its toll; the disagreements 
became greater. Although the Potsdam Agreement stipulated that all four 
zones would be treated as a single economic unit,31 the flow of goods and 
production factors between the occupation zones became sluggish and 
more difficult. In these circumstances, the US occupation zone was the least 
economically sustainable one because it was isolated and lacked a hinterland 
(unlike in the French or Soviet zones) or sea access (unlike the UK zone). 
This was the reason for the integration of the US and the UK occupation 
zones into a single Bizone, on 1 January 1947. The currency reform started 
in the Bizone, but the initiative was not kept secret from the Soviet military 
authorities, and they were invited to join. The hope was to have a currency 
reform across all the occupation zones, in line with the Potsdam Agreement, 
which stipulated the establishment of ‘common policies’, among other things, 
regarding ‘currency and banking, central taxation and customs’.

Nonetheless, relations between the wartime Allies became untenable, and 
all cooperation in the administration of occupied Germany ended when the 
Soviets withdrew from the ACC on 20 March 1948: the USSR representative, 
Marshal Vasily Sokolovsky, walked out of the ACC meeting and no further 
Soviet representatives attended. This effectively ended any collaboration 
between the wartime Allies in policy formulation and cleared the way for the 

30	 A sideline thinking of the author of this book review essay, who, as Tenenbaum 
did, belongs to the tribe of economists, is that members of that tribe instinctively, 
deeply and profoundly hate inefficiencies, wherever they appear. Perhaps the 
horribly inefficient currency arrangements and price control that Tenenbaum 
witnessed in post-war Germany triggered that instinct.
31	 Section 14 of the Agreement stipulates that ‘[d]uring the period of occupation, 
Germany shall be treated as a single economic unit’.
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US to push for currency reform only in the Bizone. The USSR announced a 
blockade of Berlin on 24 June 1948, and that was just the seal of confirmation 
that the wartime alliance was dead.32

With the currency reform in the Bizone announced a few days earlier (20 
June 1948), and with the last hope of collaboration having vanished, France 
decided to join the Bizone, thus the Trizone was established on 1 August 
1948.33 The Trizone was transformed into the Federal Republic of Germany, 
i.e. West Germany, on 23 May 1949. In the East, the German Democratic 
Republic, i.e. East Germany, was established on 7 October 1949. The division 
of Germany was complete. A status equilibrium of the divided Germany had 
been achieved, and it would last until the end of the Cold War.

The things were now ready for the next relevant development: the German 
foreign debt settlement.

5.	THE GERMAN FOREIGN DEBT AND REPARATIONS 
SETTLEMENT: EFFICIENCY AND UNFAIRNESS

With the currency reform completed and West Germany established 
(from the three western occupation zones, minus the Saar Protectorate), 
the issue of the German foreign debt had become urgent. As Straumann 
points out, six years after the war, the West German business sector was still 
unable to borrow abroad to fund its operations and, especially, investments. 

32	 Although the Berlin Blockade was motivated by strategic reasons, and was 
obviously planned some time before the announcement, the timing of its start, at the 
symbolic level, provides some evidence that it was a response to the announcement 
of the currency reform in the Bizone, only a few days earlier. According to 
Holtfrerich, the Soviets were aware of the pace, though not of the details of the 
currency reform, hence they were not surprised by the announcement. Politically, 
they were on their last legs because the West took the initiative. The Berlin Blockade 
was a Soviet strategic fight back. It flopped. Not only did the Berlin Airlift prove that 
the West was resilient to Soviet bluffs (the Blockade was lifted 11 months later, 
with the status quo ante restored), but it also demonstrated the commitment of the 
Western Allies, helping them to ‘win the hearts and minds’ of the Germans. All of 
that, courtesy of the Soviets.
33	 On 16 February 1946, France disentangled the Saar region from the Allied 
zones of occupation and established the separate Saar Protectorate, which was de 
facto no longer under the joint Allied jurisdiction and was not a part of the French 
occupation zone but rather a territory with a special status. Accordingly, the Saar 
region was not initially part of the Trizone or Western Germany. Based to the results 
of the status referendum on 23 October 1955, the Saar region joined West Germany 
and became its federal unit (Bundesländer) on 1 January 1957.
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With the creation of the European Payment Union (EPU) on 1 July 1950, 
aimed at short-term sovereign borrowing between European countries, 
i.e. members of the EPU, to fund balance of payment (BoP) deficits, the 
Germany government sorted out the foreign liquidity problem (aggravated 
by a substantial German BoP deficit in 1950), but the private sector was 
short of funding, endangering the recovery that had already started with the 
currency reform. In short, without a foreign debt agreement, West German 
banks and real-sector firms remained excluded from international capital 
markets and constrained in their expansion. There was no micro foundation 
for sustainable economic growth.

Nonetheless, the German foreign debt negotiations proceeded 
simultaneously with the developments of two other avenues: one concerned 
the German sovereignty negotiations, as West Germany was still an occupied, 
not a sovereign country, and the other concerned the European (national) 
security arrangements negotiations. A politically appealing idea was to 
reach an agreement on all three fronts simultaneously.

Straumann’s book on the German foreign debt agreement is written 
like a novel, a play, even a thriller, with the ‘Cast of Main Characters’ at 
the beginning, like a conventional personae dramatis. This is a chronicle 
of all the twists and turns, including reversals, ups and downs, with new 
characters entering the stage, and emerging developments. This means that 
the explanation of causalities, let alone considerations of historiography 
controversies, is inevitably downplayed – too cumbersome for the page 
turner concept.

As in all debt negotiations, the first step was to get a clear and undisputed 
picture of the different types of German foreign debts, a standard debt 
reconciliation.34 It was decided that Germany’s debt was the pre-war debt 
that Germany defaulted on in 1933 and later, predominantly consisting of 
debt due to loans under the Dawes Plan and Young Plans, as well as the 
post-war debt, due to humanitarian assistance provided by government 
loans from the US, under the Government Aid and Relief in Occupied Areas 
(GARIOA) plan and the Marshal Plan,35 and the UK and France. As to the 

34	 ‘Debt reconciliation’ is a standard debt negotiators’ jargon and a shorthand for 
‘debt data reconciliation’. It is about the negotiation sides agreeing on what they 
are about to negotiate. Annex I of the London Debt Agreement contains classes of 
German debt that were reconciled.
35	 GARIOA was a program under which, after the 1945 end of the Second World 
War, the United States, from 1946 onwards, provided emergency aid to the occupied 
nations Japan, Germany and Austria. The emergency aid was predominantly food to 
alleviate starvation in the occupied areas. In all three cases, the aid had to be paid 
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pre-war German debt, it includes: all German pre-war foreign debt that is 
acknowledged by the Federal Republic of Germany and which the Agreement 
would deal with: (1) the debt of the central government, i.e. Reich; (2) the 
debt of the states (länder), municipalities and similar public bodies within 
the territory of the Federal Republic of Germany, plus the debt of the State 
of Prussia; (3) medium– and long-term German debts resulting from private 
capital transactions; (4) ‘standstill debts’, foreign short-term banking credits 
which were frozen in the wake of the German financial crisis of 1931; and (5) 
all other debts which were summarised in the Agreement as ‘claims arising 
out of goods and services transactions, of certain, claims arising from capital 
transactions and of various other claims’. This meant that West Germany 
not only accepted the liabilities of the defunct Reich, but also non-sovereign 
liabilities, i.e. liabilities without sovereign guarantees. Actually, it is only 
the liabilities of ‘states (länder), municipalities and similar public bodies’ 
outside the territory of the Federal Republic of Germany that West Germany 
did not accept liability for. Hence, the 1952 London Debt Conference was 
about virtually all of Germany’s foreign debt, not only its sovereign debt.

The most important decision by the Western Allies in the debt-
reconciliation stage, with substantial political and economic consequences, 
was to cancel all remaining reparations claims against Germany by deferring 
them until a formal peace treaty with a reunited Germany was concluded. 
In short, apart from the in-kind reparations during the second part of 
the 1940s, the countries that invaded, devastated and plundered by Nazi 
Germany would have to wait for the reunification of Germany for reparations 
to be paid, if any were specified in the peace treaty.36 At the end of the day, 
no reparations to Germany were imposed at the end of the foreign debt 
negotiations by the 1953 London Debt Agreement. Straumann emphasises, 
‘This verdict was hard to swallow, as it challenged all conventional notions of 

for. Effectively, it was a loan with a loan servicing obligation, creating post-war debt 
for the receiving nation. The Marshall Plan, in the case of Germany and Austria, 
was a loan-based recovery and development assistance program that also created 
post-war debt.
36	 Alas, the peace treaty with Germany was rather specific, with very few 
provisions, i.e. not a fully-fledged peace treaty. It was the Four-Plus-Two (four 
victorious powers plus two German states, East and West Germany), basically a 
treaty on German unification (the Treaty on the Final Settlement with Respect to 
Germany), concluded in September 1990. It was rather short, and its main point 
of contention was the NATO membership of the unified Germany (Sarotte 2021). 
There was not a single word about German reparations to other countries in the 
Treaty. The story of the reparations just died out. The full text of the Treaty is 
available at: https://treaties.un.org/Pages/showDetails.aspx?objid=08000002800b80
42&clang=_en, last visited April 29, 2026. 

https://treaties.un.org/Pages/showDetails.aspx?objid=08000002800b8042&clang=_en
https://treaties.un.org/Pages/showDetails.aspx?objid=08000002800b8042&clang=_en
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justice. Nazi Germany had committed unspeakable crimes, but its successor 
state, the Federal Republic, received lenient treatment, while those countries 
which had suffered from the Nazi terror were asked to shoulder the bulk of 
Hitler’s debt’ (p. 23).37

Then, the twist came to the story. After this strategic decision, a country 
that was not invaded by Nazi Germany (for a simple reason – it did not exist 
at the time) came with its request for reparations – Israel. For the obvious 
reason – the Holocaust – Israel was a special case. Straumann explains that 
in the early 1950s the Israeli public was bitterly divided over whether the 
country should establish any relations with Germany. It was the dire financial 
constraints of the new country, with a small and not-so-rich population, that 
led to Prime Minister David Ben Gurion’s decision to submit a reparation 
request to Germany.38

At the time, German public opinion was still deeply antisemitic,39 and 
German debt negotiators, for obvious financial reasons, wanted to reduce 
the country’s total liabilities. But it was the Western Allies, predominantly 
the US, that made up the German mind. In the centre of the game was Konrad 
Adenauer, the first chancellor of the FR Germany, who skilfully steered the 
country through the negotiations on debt agreement, the sovereignty treaty 
and the security arrangement, refusing Stalin’s offer of German unification, 

37	 The reader has grown annoyed with the notion of ‘Hitler’s debt’ so frequently 
used in Straumann’s book, even in the title. This was a foreign debt of the nation, 
of Germany, whoever the supreme leader of the country was. Had the Second 
World War reparations obligation been imposed on Germany, it would have been 
a sovereign debt of the nations; it would have been Germany’s debt. The reader 
concurs that using Hitler’s name 80+ years after his demise still has a non-negligible 
marketing value, and still can attract, for whatever reason, greater attention of the 
public, but it is evident that it has been abused in Straumann’s book.
38	 This was done by addressing the issue to the Allies. Straumann explains that 
two notes were sent to the Allied Powers of the Second World War, which included 
the Soviet Union. The first, dated 16 January 1951, dealt with the individual claims 
of European Jews; the second, dated 12 March, addressed reparations. While the 
first note was written in a neutral style, the second listed all German atrocities over 
several pages and also mentioned the sum of USD 1.5 billion – one billion for the 
Federal Republic of Germany and half a billion for the German Democratic Republic. 
The amount was based on the calculation that Israel had received about 500,000 
refugees, with each of them costing the government around USD 3,000.
39	 At the time, according to Straumann, quoting a relevant public opinion research, 
one fifth of West German respondents said the Jews themselves were partly 
responsible for what happened to them during the Third Reich, and one third 
rejected a law which would prohibit expressions of antisemitic sentiments.
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rightly judging that it would have come under the Kremlin’s auspices. 
According to the book, Adenauer was the key player in the simultaneous 
game and the winner.

The other twist of the story came from France. After the First World War, 
France was concerned about Germany’s heavy industry and the possibility 
of rearmament. The same concern returned after the next global conflict 
ended. With the obvious demise of the Morgenthau Plan, the establishment 
of West Germany, and the US enthusiasm for its sovereignty, these concerns 
grow even larger. French apprehensions were predominantly linked to the 
German coal and steel industry concentrated in the Ruhr Valley – whatever 
was left of it after the United States Army Air Force and Royal Air Force 
bombing campaign during the war. Hence, it was a senior French official, 
Robert Schuman, who offered a solution: the European Coal and Steel 
Community (ECSC) with the idea of integrating Europe’s coal and steel 
production into a single common market, which would be governed by a 
High Authority made up of appointed representatives from the member 
states. The rationale was to prevent Germany from using its powerful steel 
industry in the Ruhr Valley to rearm unilaterally. Furthermore, the new body 
should serve as the means for Franco-German rapprochement after the two 
disastrous wars. In hindsight, it was the beginning of the sweeping process 
of European integration. The reader ponders whether the process is more 
an unintended consequence of the Schuman initiative to solve a specific 
(German) problem, rather than of his bold vision for the European future 
with the European Union and a single currency area.40

With France’s concerns dispelled and it on board, the issues of German 
sovereignty, national security and foreign debt were ripe for settlement. 
Nonetheless, the Western Allies were firm: there would be no debt deal 
before Germany and Israel concluded an agreement on reparations. The 
signal was very clear and unambiguous, Adenauer fully understood it, and 
on 10 September 1952, the Luxembourg Agreement, i.e. the Reparations 
Agreement between Israel and the Federal Republic of Germany, was 
concluded.41 According to the Agreement, West Germany is obliged to pay 

40	 Reading the 1950 Schuman Declaration provides very few strong arguments 
to dispel the doubts. It seems that contingencies played a significant role in the 
European integration process. At least, it was verified once again that ‘necessity 
is the mother of invention’, this time institutional. The Declaration is available at: 
https://european-union.europa.eu/principles-countries-history/history-eu/1945–59/
schuman-declaration-may 1950_en, last visited April 29, 2026.
41	 The full text of the Reparations Agreement between Israel and the Federal 
Republic of Germany is available at: https://treaties.un.org/doc/Publication/UNTS/
Volume%20162/v162.pdf#page=215, last visited April 29, 2026.

https://european-union.europa.eu/principles-countries-history/history-eu/1945–59/schuman-declaration-may 1950_en
https://european-union.europa.eu/principles-countries-history/history-eu/1945–59/schuman-declaration-may 1950_en
https://treaties.un.org/doc/Publication/UNTS/Volume%20162/v162.pdf#page=215
https://treaties.un.org/doc/Publication/UNTS/Volume%20162/v162.pdf#page=215
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reparations to Israel in the amount of DEM 3 billion (USD 750 million) and 
to the World Jewish Congress (on behalf of the Claims Conference, which 
represented the interests of private Jewish organisations) DEM 450 million 
(USD 112.5 million). Reparations to Israel were to be paid in goods and 
services. The maturity was 14 years, with equal annual instalments (except 
in 1953, the first year of the arrangement).42

The London Debt Agreement, i.e. the London Agreement on German 
External Debts, was next in line. Mainly negotiated during 1952, it was 
concluded on 8 August 1952, pending the reparations agreement between 
Germany and Israel, and finally signed on 27 February 1953.43 The bottom 
line was massive debt relief for Germany. Not only was the Agreement non-
punitive, but it was also very favourable for Germany. As to the German 
post-war debt, the face-value reduction averaged 57 per cent. Most of the 
debt (85 per cent) was to the US. This debt was reduced by 62.5 per cent, 
the maturity was 35 years, and the interest rate was 2.5 per cent. As to the 
German pre-war debt, it was, on average, reduced by 44 per cent of its face 
value. The maturity was rather generous to the debtor.44 Accordingly, the 
overall face-value debt relief was around 49 per cent. After the Agreement, 
the total German foreign debt was DEM 14.45 billion (around USD 3.6 
billion). According to Strauman, Germany’s debt burden was 10 per cent of 
its GDP. As to the dynamics of servicing the debt, according to Straumann, in 
the first five years, Germany had to pay creditors DEM 567.2 million annually, 
and thereafter DEM 765 million. The last payment was not due until 1994.45

42	 East Germany (the German Democratic Republic) was not part of the deal. 
Although Israel, in the note to the Allies, allocated part of the reparations to East 
Germany, the government of the country refused it, arguing, Straumann explains, 
that the German Democratic Republic was not ‘a successor state of Nazi Germany’. 
43	 The full text of the 1953 London Agreement on German External Debts is 
available at: https://web.archive.org/web/20190715201513/http://www3.austlii.
edu.au/au/other/dfat/treaties/1954/17.html, last visited April 29, 2026.
44	 For example, Dawes loan bonds were to be completely paid off (amortised) in 
1969, and Young loan bonds were to be completely paid off in 1980. These two 
loans accounted for most of Germany’s pre-war debt, and part of it was used to pay 
reparations under the Treaty of Versailles.
45	 West Germany paid prematurely all foreign debt obligations specified by the 
1953 London Debt Agreement in the early 1980s. Nonetheless, some of the deferred 
interest payments became due as Germany unified in 1990. New bonds were issued 
and amortised in 2010. That was the end of Germany’s war debt.

https://web.archive.org/web/20190715201513/http://www3.austlii.edu.au/au/other/dfat/treaties/1954/17.html
https://web.archive.org/web/20190715201513/http://www3.austlii.edu.au/au/other/dfat/treaties/1954/17.html
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As already pointed out, Germany was relieved of the obligation of 
reparations for the war damage it caused in the Second World War pending 
the conclusion of the peace treaty.46 In short, the implicit expectation of all 
signatories was that the German reparations obligations would be set out 
in the peace treaty following Germany’s unification, whenever it happened. 
Since at the time of the 1953 London Debt Agreement, the Cold War was at its 
height, it was reasonable to expect that it would take decades for Germany’s 
unification and reparations obligation to materialise. Nonetheless, these 
obligations never come through.47

The important outcome of the 1953 London Debt Agreement was that 
West Germany, by assuming responsibility for all pre-war German debts 
(the debt of the defunct Reich), all German sovereign and non-sovereign 
liabilities, effectively became the successor state to the Reich. As in the case 
of the Israeli note of reparations, the authorities of East Germany claimed 
that the German Democratic Republic was not ‘a successor state of Nazi 
Germany’. It was convenient, both politically and financially, for the moment, 
but it fired back many years later; the price was paid when the unification 
was on the table. Since West Germany, i.e. the pre-1990 Federal Republic of 
Germany, was undoubtedly a successor state, the unification was effectively 
the annexation of what was East Germany. Since the word annexation, i.e. 
Anschluss, has a delicate 1938 historical connotation, the official euphemistic 
term used for the unification by annexation was the integration of ‘new 
federal states’ (neue Bundesländer) into the Federal Republic of Germany.48

The outcome of the simultaneous game played on different chessboards 
also came simultaneously. The General Treaty reestablishing the sovereignty 
of Western Germany was concluded on 26 May 1952, although it did not 

46	 The 1953 London Debt Agreement (Article 5) stipulates that reparations 
from the First World War are also suspended, i.e. ‘shall be deferred until the final 
settlement of the problem of reparation’. This is an indirect confirmation that 
Germany defaulted on its reparations obligation in 1933, and that the outcome 
of the 1932 Lausanne Conference was not the cancellation of Weimar Germany’s 
reparations obligation, as the Treaty was never ratified.
47	 There is an ironic twist to history. Germany’s Axis allies (Italy, Bulgaria, Hungary, 
Romania and Finland) all paid reparations to the countries they had occupied 
according to the 1947 Paris Peace Treaties that were concluded with them. In short, 
the leading culprit was spared. Of course, the fairness of the different treatment of 
Germany and its allies is at least questionable.
48	 On the financial front, West Germany was effectively compensated. A segment of 
the debt relief was justified on the grounds that the country assumed the liabilities 
of all pre-war Germany (including the debts of the State of Prussia, de jure abolished 
in 1947), save only states and local authorities outside of West Germany, and East 
Germany repudiated any debt of the Reich (Guinnane 2015).



B. Begović (стр. 333–366)

356	 Анали ПФБ 2/2026Анали ПФБ 2/2026

enter into force until May 1955. On 27 May 1952, the Treaty of Paris, i.e. the 
Treaty Establishing the European Defence Community (EDC), was signed, 
although it was not later ratified by the French parliament. Finally, on 8 
August 1952, the London Debt Agreement was finalised, although not signed 
until February 1953. In this, there were three big outcomes for Germany, 
regarding its sovereignty, national security, and foreign debt, which came at 
almost the same time. This demonstrated that the debt negotiations were not 
an isolated event. The way the negotiations were conducted demonstrated 
the strategic significance of the debtor, both geopolitical and economic.

Straumann evaluates that ‘[e]conomically, the London Debt Agreement 
served its purpose, but it challenged widely held notions of justice and 
redemption’ (p. 6). Furthermore, he points out that ‘[t]he London Debt 
Agreement may not have been just or fair, but it provided a perspective 
to both the victorious and the defeated nations’ (p. 7). His view is that the 
benefits far outweigh any disadvantages.

This opinion, this evaluation of the outcome of Germany’s debts negotiation, 
seems reasonable, irrespective of whether the reader fully subscribes to 
it or not. Nonetheless, what the reader is missing from Straumann’s book 
is the substance of the London debt negotiations, the expectations of the 
negotiating parties, their dilemmas and the way they solved them. It is 
unclear from the book how the negotiating parties evaluated the other side’s 
position. Some attention was paid to the chief German negotiator, Hermann 
Josef Abs, and his personality (he was not a Nazi, but had had a successful 
career at the central bank under the Nazi regime), but that is all the reader 
gets about the content of negotiations. This seems to be the inevitable price 
of thriller-style historiography.

As to the explanation why the 1953 debt relief was so generous to Germany 
and the reparations were postponed, Straumann subscribes to the what he 
understands as the failure of the Treaty of Versailles reparations regime, 
which policy makers ostensibly understood: ‘The Federal Republic may 
have been able to pay a higher bill, but it is understandable that the United 
States and its Western allies played safe after the disastrous experience 
with a failed reparations regime after the First World War’ (p. 243). The 
reader simply finds this explanation implausible for several reasons. 
As already noted, the experience of the Treaty of Versailles reparations 
regime for Weimar Germany’s economic growth was far from disastrous, 
as demonstrated by Tooze (2014). The second reason is that the economic 
doctrine in the early 1950s was quite distinctive from that in the early 
1920s. Meanwhile, the Great Depression happened, and Keynesianism was 
triumphant, with macroeconomics as an established discipline. In the early 
1950s, attention was focused on aggregate demand and fiscal space to boost 
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it through generous public expenditures, and the Bretton Woods institutions, 
with their macroeconomic and developmental roles, were in place. None 
of that had existed in the 1920s. The world keeps on changing, and those 
who subscribe to Keynes (1920) influence should take that into account. 
Third, perhaps the most important, is the arrival of the Cold War, and the 
geostrategic goal of keeping the Germans on the right (Western) side. That 
was done through many concessions to West Germany, one of them being 
debt relief and reparations postponement – indefinitely, as it happened. 
The reader is sceptical that all the mentioned changes in economic doctrine 
would have had any significant impact without the onset of the Cold War 
and the geopolitical aim of containing Soviet expansion to the west. In these 
conditions, the order of the day was ‘winning the hearts and minds’ of the 
Germans. Economists and their doctrines were not as important.

Although Straumann points out that debt relief carried out in the 1953 
London Debt Agreement was crucial for Germany’s post-war economic 
recovery, i.e. for the economic miracle (Wirtschaftswunder), much more 
important than any other factor, he offers no hard evidence for that. His 
insight, that sovereign debt relief created bigger fiscal space for public 
investments and, in that way, generated the appropriate environment for 
economic growth, is intuitive but not convincing as evidence that debt 
relief was the crucial mechanism that boosted German post-war economic 
growth. Galofre-Vila et al. (2018) reviewed a number of explanations of 
that growth and also provide empirical analysis of the effects of the debt 
relief. Their analysis supports the view that the debt relief ‘might have 
partially contributed indirectly to growth by creating a propitious economic 
environment as well as directly by stabilising German public finances and 
allowing for greater public investment’ (Galofre-Vila et al. 2018, 2).49 This 
29-page paper provides more evidence about the effects of the 1953 London 
Debt Agreement on post-war Germany’s economic growth than Straumann’s 
entire book. That is not commendable for the book.

It is no surprise that Straumann paid no attention to the relevance of 
the 1953 London Debt Agreement for dealing with contemporary highly 
indebted countries. Therefore, the author of this book review essay must 
step in once again.

49	 As demonstrated in the paper, ‘propitious economic environment’ is a 
shorthand for the reintegration of Germany into international financial markets, the 
sustainability of the country’s public finances, and the convertibility of the domestic 
currency.
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6.	THE AFTERMATH: THE RELEVANCE OF THE GERMAN 
POST-WAR EXPERIENCE

In hindsight and with sufficient historical distance, it is reasonable to 
explore the relevance of the German post-war experience in currency reform 
and debt relief for contemporary economic policies.

As to currency and monetary reforms, the German experience 
demonstrated that they must be swift, decisive, and clandestinely prepared 
and executed. This is the only way to do it successfully. The reason is that 
the money market is based on expectations and speculation. The rational 
expectations of economic agents are based on information about the 
currency reform, which triggers financial adjustments that undermine it. 
There is nothing controversial in the recommendation of swift, clandestine 
and decisive currency reform.

Nonetheless, the relevance of the debt relief and generosity regarding 
future obligations (reparations) at the 1953 London Debt Agreement is 
controversial. The question is: should it serve as a policy model for HIPCs 
(Heavily Indebted Poor Countries), low-income states, and middle-income, 
heavily indebted countries? It was even suggested (Piketty, Zucman 2014; 
Sachs 2015) that the 1953 London Debt Agreement should serve as a model 
for Greece during the Greek sovereign debt crisis in the 2010s.

There are some very specific features of 1945 Germany that distinguish it 
from HIPCs and, more generally, from less-developed economies, rendering 
the 1953 London Debt Agreement irrelevant for highly indebted developing 
countries in the 21st century, even for Greece, which is an EU member state. 
These specific features do not make the 1953 London Debt Agreement 
model suitable for other countries, especially low-income countries.

The first distinctive feature is the German cultural pattern. As Mokyr 
(2017) demonstrates, specific cultural traits are highly beneficial for 
economic growth. ‘Culture is a set of beliefs, values and preferences, capable 
of affecting behavior, that are socially (not genetically) transmitted and that 
are shared by some subset of society’ (Mokyr 2016, 8). So, the ingredients 
of culture patterns are: (1) beliefs, effectively containing knowledge, both 
codifiable and tacit, including (positive) statements about the physical 
and metaphysical environment; (2) values, as normative statements about 
the social environment; and (3) preferences, as normative statements 
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about individual matters, such as consumption and personal affairs.50 The 
dominant German cultural pattern of discipline as a virtue (based on values 
and preferences) provides a solid foundation for productivity and economic 
growth in the modern economy.

The second specific feature was the stringent German work ethic as part 
of the cultural pattern, which should not be confused with the concept of 
the Protestant ethic (Weber 1920). It has been demonstrated (Blum, Dudley 
2001) that Weber’s thinking was essentially about the Calvinist ethic, and 
most German Protestants are Lutherans, not Calvinists.51 Whatever the 
source of the German work ethic, regardless of reward, the value of the job 
well done is inherent in German culture and distinguishes it from other 
countries. The effects of Protestantism in Germany have been mainly at the 
level of human capital, beginning with literacy, due to the Lutheran sola 
scriptura principle (Becker, Woessmann 2009).

The third specific feature was the substantial level of human capital in 
Germany in 1945, irrespective of inter-confessional differences. There were 
no measurements of Germany’s level of human capital at the time,52 but it 
is reasonable to assume that, due to a very well-developed and effective 
educational system and appropriate cultural traits regarding learning, 
knowledge was placed high on the list of virtues. Another contributing 
factor is the self-reinforcing, increasing level of human capital, driven 
by parents’ preferences to obtain higher levels of human capital for their 
children (Doepke, Zilibotti, 2019). Hence, human capital is inherited, up to a 
point, and the probability that children have higher human capital than their 
parents is very high.

Fourth, in 1945, the German economy was on the technological frontier in 
many industries and, in some sectors, such as aerospace, was more advanced 
than any other country. Operation Paperclip, i.e. the transfer of German 
industrial experts and their know-how to the United States, mainly, though not 
only, in the aerospace industry, was a testament to Germany’s technological 

50	 Informal institutions (Alesina, Giulinano 2015) and deeply embedded 
institutions (Roland 2004) are frequently confused with culture. One way or the 
other, they are grosso modo synonyms for culture. 
51	 Additionally, according to the 1950 census in West Germany, 43 per cent 
of the population of West Germany were Catholics. Source: https://www.
statistischebibliothek.de/mir/receive/DEHeft_mods_00130466, last visited April 29, 
2026. So much for Germany as a beacon of Weberian Protestant ethics. 
52	 The Human Development Index (HDI), as a measurement index, was launched 
in 1990, so no comparative measurement of human capital was conducted prior to 
that. In the latest measurement, Germany ranked 5th in the world, and in the most 
recent rankings, it has consistently been among the top 10 countries.

https://www.statistischebibliothek.de/mir/receive/DEHeft_mods_00130466
https://www.statistischebibliothek.de/mir/receive/DEHeft_mods_00130466
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prowess. It was a Nazi rocket scientist (Wernher von Braun) who headed the 
US space program, after all.53 It is indisputable that German manufacturing 
did not successfully apply mass armament wartime production (for various 
reasons that are beyond the scope of this consideration), as the USA and 
USSR did (Tooze 2005) and which was decisive in the economic warfare of 
the Second World War, and it lost the economic warfare – but not because it 
was technologically backwards.

Fifth, there is an institutional argument in favour of Germany. There were 
favourable economic institutions for investments and trade, for the flow 
of capital and technological transfers, especially after the 1948 currency 
reform and liberal, pro-growth economic policies. There is hardly any doubt 
that favourable economic institutions contribute to sustainable economic 
growth (Acemoglu, Johnson, Robinson 2005).

Finally, all these arguments were empirically tested prior to the Second 
World War. There was an overestimated fear, due to Keynes’s (1920) 
influence, that the huge debt/reparations service burden would strangle the 
German economy. Nonetheless, with a solid economic foundation, as already 
demonstrated in section 2 of this essay, Weimar Germany experienced 
dynamic economic growth in the 1920s, its own version of the roaring 
twenties, even with all the reparations burden of the Treaty of Versailles.

In the contemporary case of HIPCs and many low-income developing 
countries, these conditions, which existed in post-war Germany, are not met. 
This does not mean that there should be no debt relief for these countries 
if their debt is unsustainable,54 but only to say that one should not expect 
these countries to replicate the German economic miracle, and everyone 
should be aware of the moral hazard of future bad sovereign borrowing 
by these countries. What these countries desperately need is structural 
and institutional reform, which would facilitate their integration into the 
international division of labour in the globalised world, attract foreign direct 
investors, and, in due course, increase the level of human capital in the local 
labour force. These reforms should address the origins of poverty in those 
countries and the causes of their unsustainable sovereign debt; they should 
address the cause of the problem, not its results.

53	 The Soviet space program was also heavily influenced by German expertise. 
Helmut Gröttrup was the leading German rocket scientist who (compulsorily) 
worked for the USSR and influenced early Soviet rocket designs. Nonetheless, unlike 
the US, the USSR did not disclose such information. For more about Gröttrup’s role 
visit: http://astronautix.com/g/groettrup.html, last visited April 29, 2026.
54	 The analytical rules for debt sustainability are rather well developed in modern 
economics (Debrun et al. 2020).

http://astronautix.com/g/groettrup.html
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High sovereign debt can be detrimental to economic growth, and 
mechanisms of crowding out of private investment due to foreign debt 
repayment are well analysed. There is little doubt that, ceteris paribus, a 
country with a higher sovereign debt is likely to have a lower growth rate 
than a country with a lower one. It is not only the amount of debt that 
is important but also its maturity, the interest rate, and the refinancing 
possibilities. Debt relief is a legitimate operation, but on its own, it cannot 
produce recovery. HIPC countries would not mimic Germany. The point is 
that debt relief, under certain conditions and if it is accompanied by a high 
debt burden, can be a necessary, but definitely not a sufficient condition for 
dynamic economic growth.

The Greek financial crisis is a good example. It was the structural reforms 
recommended by the Troika that made the Greek economy healthy and 
led it back to the growth path, not debt forgiveness, as suggested by many, 
referring to the 1953 German example. The German economic story was a 
success, as was the Greek story in the late 2010s and early 2020s, under 
different circumstances. There is no ready-made solution: one-size-fits-all 
is not a standard that should be universally applied. If the country needs 
deep structural and institutional reform, debt relief cannot substitute for 
that. On the contrary, debt can sometimes be an incentive for institutional 
and structural reform. The only important thing is whether the debt can be 
refinanced and, if so, under what conditions. The rest is up to the domestic 
constituency.55

7.	CONCLUSION

Reading these two books and considering their insights is nothing short 
of a dazzling journey through time, in a first-class time capsule provided 
by Holtfrerich and Straumann, which, with all the drawbacks already 
mentioned, yields ample food for thought. Some insights follow.

In general, retribution inherently contradicts economic recovery and 
growth. Across-the-board implementation of punitive justice creates 
wrong incentives, and it is counterproductive for economic growth. In 
these conditions, people focus on evading or reducing the punishment, and 
they have nothing to look forward to, save for food and shelter. Survival is 

55	 Guinnane (2015), who is sceptical about the 1953 London Debt Agreement as 
a model for debt forgiveness, provides detailed arguments as to why that model 
could not apply to Greece. The argumentation is somewhat different to the one in 
this book review essay, but definitely complementary, with the same conclusion.
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the order of the day. They have no incentive to work, to invest, to start a 
business, to innovate. These decisions are the micro foundation of economic 
growth. Without people investing and innovating, there is no economic 
growth. Nonetheless, the right incentives must be in place for that to happen. 
People must be confident in the future – not only regarding survival, but also 
betterment, and then they will contribute to the economic growth.

This is not to say that there should be no post-war punitive justice – 
especially after the colossal disaster created by Nazi Germany. Punitive justice 
is a mean of a nation’s moral reconciliation. Nonetheless, it should be focused, 
swift (though with due legal process), and efficient. The perpetrators, like 
Otto Ohlendorf, should have been punished. The same goes for many other 
Nazi war criminals who have not been, at least not properly. Nonetheless, 
the new generations, those who were not born at the time of horrors, should 
be absolved for the crimes of their fathers and grandfathers. The only thing 
that should remain is a warning, a deterrent for future prospective villains.

The occupation of a country comes at a costs. Not only direct costs, in 
terms of the opportunity costs of the resources used for the occupation, but 
also in terms of responsibility for the people who are being occupied. The US 
learned that lesson the hard way. An occupation without the collaboration 
of the occupied people and without economic prospects for them is simply 
unsustainable. That is the political economy of the profound change of the 
US policy towards Germany, moving away from the Morgenthau Plan and 
towards the Marshall Plan. For many, the emergence of the Cold War was 
decisive in that change, but most economists still believe that the political 
economy argument at least contributed to the outcome.

West Germany’s post-war political elite, especially Konrad Adenauer, 
played their cards very well, but this was not crucial. It was contingencies, 
the main one being the onset of the Cold War, that produced the constellation 
that enabled the good outcomes for Germany: restoring the sovereignty 
of the country, currency reform, foreign debt agreement with substantial 
debt relief and reparations suspension, and appropriate national security 
arrangements. Germany was allowed to thrive and move towards prosperity, 
which was good for the democratic and capitalist parts of Europe. Without 
that constellation, nobody, not even Konrad Adenauer, could make it. 
Nonetheless, even with that constellation, someone other than Konrad 
Adanaur could have ruined things.

It remains unclear to what extent the foreign debt relief was decisive 
or indispensable for the German post-war economic miracle. Perhaps the 
answer to this question is not essential. The debt relief was a significant 
contributing factor, but only one of the many factors behind the German 
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post-war economic miracle. The theory of economic growth demonstrated 
that there are many contributing factors to economic growth: institutions, 
culture, human capital, available technology, etc. It was the reversal of the 
Western policies towards Germany, effectively the institutional reform, that 
unleashed all those factors that were abundant in West Germany – and 
remarkable economic growth occurred. Without such institutional change, 
the nation with the same culture and same human capital on the other side 
of the border stagnated. That institutional difference proved decisive. In 
many other countries, none of the factors of economic growth exist to the 
extent and quality as they do in Germany. This is the reason why the debt 
relief, delivered by the 1953 London Debt Agreement, is not a model for 
other highly indebted countries.

The 1953 London Debt Agreement was both an economic and political 
success for Germany. It was an economic success for most of Europe, 
particularly those parts outside the Bolshevik sphere of interest. Decades 
of viable economic growth followed. Since the German reparations were 
postponed indefinitely, and at the end of the day effectively abolished with 
the German unification, the thesis is that the 1953 London Debt Agreement 
did not provide justice to many – to all the victims of Germany’s aggression 
and policy of extermination and destruction. Nonetheless, one could wonder 
whether German reparations, those that were not paid, would have been 
an appropriate policy measure. At the end of the day, it would have been a 
certain amount of money as compensation for Nazi Germany did. Let us put 
this proposal into perspective.

Crimes of Nazi Germany were of biblical proportions: the Holocaust, the 
Genocide, massive deaths, colossal destruction and vast plundering. There 
was no amount of reparations in the world that could settle the accounts. 
Some things, like human misery, especially on that scale, cannot be repaid, 
compensated with reparations, or repaired. Hence, one could argue that it 
was better that Germany never paid reparations. After all, it is, or at least it 
could be, poetic justice. No reparations were paid, so no one in Germany can 
ever say, not even washed-up neo-Nazis, like the Alternative für Deutschland, 
represented by Alice Weidel: ‘God damn you Jews, Poles, Czechs, Serbs, 
Greeks, Russians, et al., we paid you, did we?’. No, you did not!

Poetic justice aside, if justice, however specified, contradicts economic 
progress and prosperity, it seems that the latter should have some priority. 
Today, Germany is a prosperous, liberal and democratic country, precisely 
because of policies that contradicted justice, at least some of its concepts. 
Let us all hope that it stays that way. Because if, according to the epigraph, 
Germany is ‘turned into evil through devilish cunning’ – the costs would be 
immense.
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–	 О томе је опсежно писао Коциол (Koziol 1997, 73–87).

–	 Koziol, Helmut. 1997. Österreichisches Haftpflichtrecht, Band I: 
Allgemeiner Teil. Wien: Manzsche Verlags– und Universitätsbuch
handlung.

Пожељно је да у цитатима у тексту буде наведен податак о броју 
стране на којој се налази део дела које се цитира.

Исто тако и / Исто / Као и Константиновић (1969, 125–127);

Према Бартош (1959, 89 фн. 100) – тамо где је фуснота 100 на 89. 
страни;

Као што је предложио Бартош (1959, 88 и фн. 98) – тамо где фусно-
та 98 није на 88. страни.

Пре броја стране не треба стављати ознаку „стр.“, „p.“, „f.“ или слично.

Изузетно, тамо где је то прикладно, аутори могу да користе цитате 
у тексту без навођења броја стране дела која се цитира. У том случају 
аутори могу, али не морају да користе неку од назнака као што су: ви-
дети, посебно видети, видети на пример и др.

(видети, на пример, Бартош 1959; Симовић 1972)

(видети посебно Бакић 1959)

(Станковић, Орлић 2014)

Један аутор

Цитат у тексту (Т): Као и Илај (Ely 1980, број стране), тврдимо 
да...

Навођење у списку литературе (Л): Ely, John Hart. 1980. Democracy 
and Distrust: A Theory of Judicial Review. Cambridge, Mass.: Harvard 
University Press.
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Т: Исто као и Аврамовић (2008, број стране), тврдимо да...

Л: Аврамовић, Сима. 2008. Rhetorike techne – вештина беседништва и 
јавни наступ. Београд: Службени гласник – Правни факултет Универзи-
тета у Београду.

Т: Васиљевић (2007, број стране),

Л: Васиљевић, Мирко. 2007. Корпоративно управљање: правни аспек-
ти. Београд: Правни факултет Универзитета у Београду.

Два аутора

Т: Као што је указано (Daniels, Martin 1995, број стране),

Л: Daniels, Stephen, Joanne Martin. 1995. Civil Injuries and the Politics of 
Reform. Evanston, Ill.: Northwestern University Press.

Т: Као што је показано (Станковић, Орлић 2014, број стране),

Л: Станковић, Обрен, Миодраг Орлић. 2014. Стварно право. Београд: 
Номос.

Три аутора

Т: Као што су предложили Сесил, Линд и Бермант (Cecil, Lind, Bermant 
1987, број стране),

Л: Cecil, Joe S., E. Allan Lind, Gordon Bermant. 1987. Jury Service in 
Lengthy Civil Trials. Washington, D.C.: Federal Judicial Center.

Више од три аутора

Т: Према истраживању које је спровео Тарнер са сарадницима (Turner 
et al. 2002, број стране),

Л: Turner, Charles F., Susan M. Rogers, Heather G. Miller, William C. Miller, 
James N. Gribble, James R. Chromy, Peter A. Leone, Phillip C. Cooley, Thomas 
C. Quinn, Jonathan M. Zenilman. 2002. Untreated Gonococcal and Chlamydial 
Infection in a Probability Sample of Adults. Journal of the American Medical 
Association 287: 726–733.

Т: Поједини аутори сматрају (Варади et al. 2012, број стране)...
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Л: Варади, Тибор, Бернадет Бордаш, Гашо Кнежевић, Владимир 
Павић. 2012. Међународно приватно право. 14. издање. Београд: Прав-
ни факултет Универзитета у Београду.

Институција као аутор

Т: (U.S. Department of Justice 1992, број стране)

Л: U.S. Department of Justice. Office of Justice Programs. Bureau of Justice 
Statistics. 1992. Civil Justice Survey of State Courts. Washington, D.C.: U.S. 
Government Printing Office.

Т: (Завод за интелектуалну својину Републике Србије 2015, број 
стране)

Л: Завод за интелектуалну својину Републике Србије. 2015. 95 година 
заштите интелектуалне својине у Србији. Београд: Colorgraphx.

Дело без аутора

Т: (Journal of the Assembly 1822, број стране)

Л: Journal of the Assembly of the State of New York at Their Forty-Fifth 
Session, Begun and Held at the Capitol, in the City of Albany, the First Day of 
January, 1822. 1822. Albany: Cantine & Leake.

Цитирање више дела истог аутора

Клермонт и Ајзенберг сматрају (Clermont, Eisenberg 1992, број стра-
не; 1998, број стране)...

Баста истиче (2001, број стране; 2003, број стране)...

Цитирање више дела истог аутора из исте године

Т: (White 1991a, page)

Л: White, James A. 1991a. Shareholder-Rights Movement Sways a Number 
of Big Companies. Wall Street Journal. April 4.
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Истовремено цитирање више аутора и дела

(Grogger 1991, број стране; Witte 1980, број стране; Levitt 1997, број 
стране)

(Поповић 2017, број стране; Лабус 2014, број стране; Васиљевић 
2013, број стране)

Поглавље у књизи

T: Холмс (Holmes 1988, број стране) тврди...

Л: Holmes, Stephen. 1988. Precommitment and the Paradox of Democracy. 
195–240. Constitutionalism and Democracy, ed. John Elster, Rune Slagstad. 
Cambridge: Cambridge University Press.

Поглавље у делу које je издато у више томова

T: Шварц и Сајкс (Schwartz, Sykes 1998, број стране) тврде супротно.

Л: Schwartz, Warren F., Alan O. Sykes. 1998. Most-Favoured-Nation 
Obligations in International Trade. 660–664. The New Palgrave Dictionary of 
Economics and the Law, Vol. II, ed. Peter Newman. London: MacMillan.

Књига са више издања

Т: Користећи Гринов метод (Greene 1997), направили смо модел 
који...

Л: Greene, William H. 1997. Econometric Analysis. 3. ed. Upper Saddle 
River, N.J.: Prentice Hall.

T: (Поповић 2018, број стране), Р: Поповић, Дејан. 2018. Пореско пра-
во. 16. издање. Београд: Правни факултет Универзитета у Београду.

Навођење броја издања није обавезно.

Поновно издање – репринт

T: (Angell, Ames [1832] 1972, 24)

Л: Angell, Joseph Kinniaut, Samuel Ames. [1832] 1972. A Treatise on the 
Law of Private Corporations Aggregate. Reprint, New York: Arno Press.
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Чланак

У списку литературе наводе се: презиме и име аутора, број и година 
објављивања свеске, назив чланка, назив часописа, година излажења 
часописа, странице. При навођењу иностраних часописа који не нуме-
ришу свеске тај податак се изоставља.

T: Тај модел користио је Левин са сарадницима (Levine et al. 1999, 
број стране)

Л: Levine, Phillip B., Douglas Staiger, Thomas J. Kane, David J. Zimmerman. 
1999. Roe v. Wade and American Fertility. American Journal of Public Health 
89: 199–203.

T: На то је указао Васиљевић (2018, број стране)

Л: Васиљевић, Мирко. 2/2018. Арбитражни уговор и интеркомпа
нијскоправни спорови. Анали Правног факултета у Београду 66: 7–46.

T: Орлић истиче утицај упоредног права на садржину Скице (Орлић 
2010, 815–819).

Л: Орлић, Миодраг. 10/2010. Субјективна деликтна одговорност у 
српском праву. Правни живот 59: 809–840.

Цитирање целог броја часописа

T: Томе је посвећена једна свеска часописа Texas Law Review (1994).

Л: Texas Law Review. 1993–1994. Symposium: Law of Bad Faith in Contracts 
and Insurance, special edition 72: 1203–1702.

T: Осигурање од грађанске одговорности подробно је анализирано у 
часопису Анали Правног факултета у Београду (1982).

Л: Анали Правног факултета у Београду. 6/1982. Саветовање: Нека 
актуелна питања осигурања од грађанске одговорности, 30: 939–1288.

Коментари

T: Смит (Smith 1983, број стране) тврди...

Л: Smith, John. 1983. Article 175. Unjust Enrichment. 195–240. 
Commentary to the Law on Obligations, ed. Jane Foster. Cambridge: Cambridge 
University Press.
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T: Према Шмаленбахy (Schmalenbach 2018, број стране), јасно је да...

Л: Schmalenbach, Kirsten. 2018. Article 2. Use of Terms. 29-Л: Томић, 
Јанко, Саша Павловић. 2018. Упоредноправна анализа прописа у об-
ласти радног права. Радни документ бр. 7676. Институт за упоредно 
право, Београд.

T: (Glaeser, Sacerdote 2000)

Л: Glaeser, Edward L., Bruce Sacerdote. 2000. The Determinants of 
Punishment: Deterrence, Incapacitation and Vengeance. Working Paper No. 
7676. National Bureau of Economic Research, Cambridge, Mass.

Лична кореспонденција/комуникација

T: Као што тврди Дамњановић (2017),

Л: Дамњановић, Вићентије. 2017. Писмо аутору, 15. јануар.

T: (Welch 1998)

Л: Welch, Thomas. 1998. Letter to author, 15 January.

Стабилни интернет протокол (URL)

T: Према Заводу за интелектуалну својину Републике Србије (2018),

Л: Завод за интелектуалну својину Републике Србије. 2018. Годишњи 
извештај о раду за 2017. годину. http://www.zis.gov.rs/o-zavodu/godisnji-
izvestaji.50.html, последњи приступ 28. марта 2018.

T: According to the Intellectual Property Office (2018)

Л: R.S. Intellectual Property Office. 2018. Annual Report for 2017. http://
www.zis.gov.rs/about-us/annual-report.106.html, last visited 28 February 
2019.

У штампи

T: (Богдановић 2019, број стране)

Л: Богдановић, Лука. 2019. Економске последице уговарања клаузуле 
најповлашћеније нације у билатералним инвестиционим споразумима. 
Номос, том 11, у штампи.

http://www.zis.gov.rs/o-zavodu/godisnji-izvestaji.50.html
http://www.zis.gov.rs/o-zavodu/godisnji-izvestaji.50.html
http://www.zis.gov.rs/about-us/annual-report.106.html
http://www.zis.gov.rs/about-us/annual-report.106.html
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T: (Spier 2003, број стране)

Л: Spier, Kathryn E. 2003. The Use of Most-Favored-Nations Clauses in 
Settlement of Litigation. RAND Journal of Economics, vol. 34, in press.

Прихваћено за објављивање

T: У једном истраживању (Петровић, прихваћено за објављивање) по-
себно се истиче значај права мањинских акционара за функционисање 
акционарског друштва.

Л: Петровић, Марко. Прихваћено за објављивање. Права мањинских 
акционара у контексту функционисања скупштине акционарског 
друштва. Правни живот.

T: Једна студија (Joyce, прихваћено за објављивање) односи се на 
Колумбијски дистрикт.

Л: Joyce, Ted. Forthcoming. Did Legalized Abortion Lower Crime? Journal 
of Human Resources.

Судска пракса

Ф(усноте): Врховни суд Србије, Рев. 1354/06, 6. 9. 2006, Paragraf 
Lex; Врховни суд Србије, Рев. 2331/96, 3. 7. 1996, Билтен судске прак-
се Врховног суда Србије 4/96, 27; CJEU, case C-20/12, Giersch and Others, 
ECLI:EU:C:2013:411, пара. 16; Opinion of AG Mengozzi to CJEU, case 
C-20/12, Giersch and Others, ECLI:EU:C:2013:411, пара. 16.

T: За референце у тексту користити скраћенице (ВСС Рев. 1354/06; 
CJEU C-20/12 или Giersch and Others; Opinion of AG Mengozzi) конзи-
стентно у целом чланку.

Л: Не треба наводити судску праксу у списку коришћене литературе.

Закони и други прописи

Ф: Законик о кривичном поступку, Службени гласник РС 72/2011, 
101/2011, 121/2012, 32/2013, 45/2013 и 55/2014, чл. 2, ст. 1, тач. 
3; Regulation (EU) No. 1052/2013 establishing the European Border 
Surveillance System (Eurosur), OJ L 295 of 6/11/2013, Art. 2 (3); Directive 
2013/32/EU on common procedures for granting and withdrawing 
international protection (recast), OJ L 180 of 29/6/2013, 60, Art 6 (3).
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T: За референце у тексту користити скраћенице (ЗКП или ЗКП РС; 
Regulation No. 1052/2013; Directive 2013/32) конзистентно у целом 
чланку.

Л: Не треба наводити прописе у списку коришћене литературе.

4. ПРИЛОЗИ, ТАБЕЛЕ И СЛИКЕ

Фусноте у прилозима нумеришу се без прекида као наставак на оне 
у остатку текста.

Нумерација једначина, табела и слика у прилозима почиње са 1 
(једначина А1, табела А1, слика А1 итд., за прилог А; једначина Б1, та-
бела Б1, слика Б1 итд., за прилог Б).

На страни може бити само једна табела. Табела може заузимати 
више од једне стране.

Табеле имају кратке наслове. Додатна објашњења се наводе у напо-
менама на дну табеле.

Треба идентификовати све количине, јединице мере и скраћенице за 
све уносе у табели.

Извори се наводе у целини на дну табеле, без унакрсних референци 
на фусноте или изворе на другим местима у чланку.

Слике се прилажу у фајловима одвојено од текста и треба да буду 
јасно обележене.

Не треба користити сенчење или боју на графичким приказима. Ако 
је потребно визуелно истаћи поједине разлике, молимо вас да користи-
те шрафирање и унакрсно шрафирање или друго средство означавања.

Не треба користити оквир за текст испод или око слике.

Молимо вас да користите фонт Times New Roman ако постоји било 
какво слово или текст на слици. Величина фонта мора бити најмање 7.

Графици не садрже било какву боју.

Наслови слика су наведени и на засебној страници са двоструким 
проредом под називом – Легенда коришћених слика.

Слике не могу бити веће од 10 cm x 18 cm. Да би се избегло да сли-
ка буде значајно смањена, објашњења појединих делова слике треба да 
буду постављена у оквиру слике или испод ње.
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