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KILLED BY ROBOT OR HUMAN: CONSIDERATIONS ON 
AUTONOMOUS WEAPONS SYSTEMS AND HUMAN DIGNITY

The emergence of autonomous weapon systems (AWS) has raised a number 
of concerns. In addition to issues related to the capability of these weapons 
to conform to the principles of international humanitarian law, primarily 
the principles of distinction and proportionality, concerns have also emerged 
regarding their compliance with human rights law. In this context, respect for 
human dignity has been cited as one of the major arguments against the use 
of AWS. The paper examines arguments for and against using the concept of 
human dignity as a rationale for prohibiting AWS. It demonstrates that those 
who oppose completely banning AWS do not necessarily believe that AWS 
conform to human dignity; rather, they offer different reasons why solutions 
other than total prohibition may be more appropriate. Finally, the paper 
explores whether implementing “meaningful human control” could bridge the 
gap between opposing standpoints on AWS and help resolve the human dignity 
dilemma.

Key words:	 Autonomous weapons systems. – Human dignity. – Human 
rights. – International humanitarian law. – Meaningful 
human control.
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1.	INTRODUCTION

The rapid evolution of artificial intelligence has influenced practically 
every aspect of human life, including warfare. The emergence of autonomous 
weapons systems (AWS) not only broadened the spectrum of available 
weapons, but made it possible for humans to be completely replaced by 
machines. A scenario in which machines fight humans, or the one in which 
machines fight each other, has now become realistic and is – to a certain 
extent – already materializing (UN Panel of Experts 2021).1

The exact meaning of the term AWS is still a matter of discussion. So far, 
no internationally agreed definition has been accepted (see Sharkey 2019, 
75; Schmitt 2013; Taddeo, Blanchard 2022), making it difficult to delineate 
between various weapons technologies with autonomous functions – a 
differentiation that may have important implications for a legal regulation of 
these technologies. Nonetheless, it appears that all the relevant international 
actors discussing AWS have found a common ground on the essential features 
of AWS, agreeing that AWS are those “weapons that can independently 
select and attack targets”, i.e., weapons that “have autonomy in the ‘critical 
functions’ of acquiring, tracking, selecting and attacking targets” (ICRC 
2014).

The emergence of autonomous weapons is a relatively new phenomenon. 
Although the first weapon systems with autonomous functions date back 
to the mid-20th century, the more advanced ones have been in use since 
the 2000s (Work 2021). Their employment introduced diverse challenges: 
strategic, military, ethical, and legal. Strategic concerns mainly include 
proliferation of autonomous weapons, arms race, and, most of all, an 
enhanced risk of conflict escalation (Rosert, Sauer 2019, 370). Surely, states 
could resort to force much more easily knowing that robots would wage 
war instead of human soldiers and that there would be no human casualties 
on their part (Amoroso, Tamburrini 2020, 1–20). From the military point 
of view, some issues arise, such as the nonexistence of a traditional chain 
of command, while ethical concerns are focused on the dehumanization of 
war (Amoroso, Tamburrini 2020). In the legal domain, most discussions so 
far have revolved around the (in)ability of AWS to adhere to the principles 
of international humanitarian law (IHL), namely the principles of military 
necessity, proportionality, precaution, and distinction.2 Particularly, the 
inability of AWS to differentiate between combatants and civilians has 

1	 For the first time, the UN reported on the use of AWS in Libya in 2020. 
2	 For more, see Winter 2022, 1–20; Sassóli 2014, 308–339.
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often been voiced as a major argument in support of placing a complete 
ban on their use (Docherty 2012). There are numerous situations, such 
as those in which soldiers are hors de combat or children are climbing on 
decommissioned tanks, in which machines are considered to be incapable 
of determining legitimate targets, at least for the time being (Sparrow 2016, 
98; Sparrow 2015, 699–728).

Observing the compatibility of AWS with the tenets of the law of armed 
conflict is crucial, yet insufficient. Limiting a discussion on these issues 
reduces the issue to the technical capabilities of AWS. The reasoning is 
then as follows: since AWS lack technical sophistication to act in a manner 
compliant with the principles of IHL, their use should be prohibited. The 
majority of the existing research indeed shows that at the present AWS do 
not possess capabilities to act in line with the said principles (Winter 2022). 
It is, however, believed that, since the technology is constantly advancing, 
in a not-too-distant future they will be able to conform to these principles 
(Winter 2022; Kahn 2022). However, the debate on AWS does not end there.

Article 36 of the Additional Protocol I to the 1949 Geneva Conventions, 
which regulates “new weapons”, points to extending the debate beyond the 
compliance of AWS with IHL. It places an obligation on its states parties 
to determine whether new weapons, means and methods they use are in 
compliance with the said Protocol or any other rule of international law 
applicable to that state.3 This implies that AWS should be reviewed in light 
of all the relevant international law rules.

The present paper observes AWS in the context of human rights law, 
more precisely in relation to human dignity, as a cornerstone of all human 
rights. Firstly, it will be demonstrated that human rights law applies to 
the use of AWS, both within armed conflict and in situations other than 
armed conflict. AWS will then be observed in relation to human dignity, 
stressing the arguments in favor and against placing human dignity at the 
center of the debate on the permissibility of the use of AWS. The concept of 
meaningful human control, which entails retaining human supervision over 
the use of AWS, will then be discussed with the aim of assessing whether 
its application could resolve the dignity issue. In the conclusion, we will try 
to answer the question whether human dignity should be taken as a self-

3	 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating 
to the Protection of Victims of International Armed Conflicts (Protocol I), UNTS, 
No. 17512, vol. 1125, 3. For more, see Daoust, Coupland, Ishoey 2002.
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sufficient argument for the ban of AWS, i.e., whether it is justified to ban 
AWS solely based on the argument that they are against human dignity, 
regardless of the other circumstances underpinning their use.

2.	APPLYING HUMAN RIGHTS LAW TO THE USE OF AWS

The use of force by AWS against humans can occur in various contexts. 
What first comes to mind is the context of an armed attack – and rightly 
so. As AWS are primarily being used in combat, examining their compliance 
with the rules of IHL seems justified. Yet, it is necessary to assess the 
permissibility of AWS from a wider perspective, observing the compatibility 
of their use with the rules of human rights law, regardless of whether these 
weapons are used in armed conflict or outside of it.

Human rights law applies to the use of AWS in three different situations: 
first, in the case of an armed conflict, in the case of conflicts that have not 
reached the threshold of an armed conflict (such as fighting terrorism), and 
in law enforcement actions (Heyns 2014).

In case of an armed conflict, both human rights law and IHL apply, 
protecting similar principles and interests (Saxon 2016, 183) and taking 
the concern for human dignity as their starting point.4 Human rights law 
applies complementary to IHL, i.e., it represents the lex generalis, as opposed 
to IHL, which is the lex specialis (Mačák 2022, 1–27).5 A well-known general 
principle of law – lex specialis derogat legi generali – implies that it is the 
IHL which has a primacy in application here. This is not to say that the IHL 
will precisely derogate human rights law – as the above maxim does not 
necessarily imply that there is a conflict of rules (Koskenniemi 2006) – but 
rather it serves as a means of its interpretation (Droege 2008, 522). For 
instance, human rights law guarantees the right to life, according to which 
no person shall be arbitrarily deprived of their life. This guarantee applies 
likewise in armed conflict and in peacetime. However, what arbitrariness 

4	 ICTY, case IT-96–21-A, Prosecutor v. Delalić et al. Judgment. 20 February 2001, 
para. 149.
5	 ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 8 
July 1996, para. 25; ICJ, Legal Consequences of the Construction of a Wall in the 
Occupied Palestinian Territory, Advisory Opinion, 13 July 2004, para. 106; ICJ, 
Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. 
Uganda), Judgment, 19 December 2005, paras. 215–220. 
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means in the context of an armed conflict will be judged by the applicable 
IHL. Specifically, whether the loss of life is arbitrary, due to a use of a 
particular weapon, is a matter of IHL, rather than human rights law.6

Generally speaking, requirements stemming from human rights law 
are stricter than those of IHL, meaning that the use of AWS outside of the 
context of an armed attack will be assessed more rigorously than within it. 
This can again be exemplified by the right to life, which is more rigorously 
protected by human rights law than by IHL. The latter distinguishes between 
combatants and civilians, providing that civilians enjoy protection, whereas 
combatants may lawfully be targeted and killed, regardless of what they do. 
Human rights law, on the other hand, conditions the deprivation of life with 
specific behavior on the part of a person killed. General comment 36 on the 
right to life, to Article 6 of the International Covenant on Civil and Political 
Rights, therefore states that taking a person’s life is permitted if it is an act 
of self-defense (CCPR/C/GC/36, 2019), while the Article 2 of the European 
Convention on Human Rights similarly specifies actions, such as “unlawful 
violence”, which justify the application of lethal force.

In cases other than armed conflict, such as anti-terrorism actions or 
law enforcement actions, IHL is not applicable, and solely human rights 
law applies. When law enforcement officers (and much less often military 
officers involved in law enforcement operations) perform their duties, they 
are allowed to use lethal force only exceptionally. Limitations on their use of 
force are in principle not related to the weapons they use (OHCHR 1990), as 
it is generally considered that weapons that are illegal under IHL are also 
illegal in law enforcement operations, but are related to particular situations, 
that is, to the existence of specific grounds for their use.

Regardless of the context of their use, the employment of AWS may 
infringe upon a number of human rights. First and foremost, it may infringe 
upon the right to life, as the most fundamental, “supreme right”, from which 
no derogation is permitted (HRC GC 6 2019). Other rights, such as the right 
to liberty and security of a person, the right against inhumane treatment, 
the right to administrative action and the right to a remedy may be violated 

6	 Legality of the Threat or Use of Nuclear Weapons, para. 25. See also: Legal 
Consequences of the Construction of a Wall in the Occupied Palestinian Territory, 
para. 106. In Democratic Republic of the Congo v. Uganda, the ICJ did not mention 
lex specialis / lex generalis distinction, but it did confirm that both IHL and human 
rights law were applicable in the conflict (Democratic Republic of the Congo v. 
Uganda, para. 179).
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as well (Heyns 2014; A Hazard to Human Rights, 2025). And finally, human 
dignity, as a cornerstone of all other human rights, may be violated when 
machines replace humans in life-and-death situations.

3. AWS AND HUMAN DIGNITY

3.1.	Human Dignity – an Elusive Concept, a Recognized Right

Most people would say that they intuitively know what human dignity 
is. In spite of that, the exact meaning of the term is not easy to determine 
(Sharkey 2019, 83; Chengeta 2016). First of all, human dignity is not a static 
concept, but a dynamic one (Birnbacher 2016, 105–121). It changes over 
time and across different jurisdictions, and is often open to interpretations 
(McCrudden 2008, 655). It is sometimes described as a “conversation 
stopper”, as people have a tendency to read their own preferences into it 
(Heyns 2016, 367).

Despite all this, there seems to exist a minimum agreed content of dignity. 
This, so-called, “minimum core” (McCrudden 2008, 675) corresponds 
to the notion of dignity put forward by the philosopher Immanuel Kant. 
According to Kant, dignity denotes an “intrinsic value” and “unconditional 
and incomparable worth” of a human being, not dependent on external 
factors such as recognition or respect (Ulgen 2016, 4; Kuçuradi 2019, 7–13; 
Umbrello 2024). Being intrinsic and inherent to a human being, dignity can 
never be lost, and is not conditioned upon a person’s behavior (Ulgen 2016).

Human dignity is a concept often discussed in the context of ethics and 
philosophy (Asaro in Liao 2020; Pop 2018). However, it is also an important 
legal category, promoted and protected by many international instruments. 
To name just a few, the UN Charter in its preamble speaks of dignity and worth 
of the human person; Universal Declaration of Human Rights recognizes 
dignity and equal rights of all human beings; both International Covenants of 
1966 declare that the rights they guarantee are based on human dignity; the 
EU Charter of Fundamental Rights provides that human dignity is inviolable. 
A very well-known Martens clause, first encapsulated in the Second Hague 
Convention of 1899 and later reiterated in other legal texts, builds on the 
notion of human dignity and requires that armed conflicts be conducted in 
accordance with the “laws of humanity”. In parallel with introducing human 
dignity into international legal texts, national legal systems underwent the 
same trend, which resulted in vast majority of state constitutions referring 
to dignity (Schulztiner and Carmi 2014, 461–490).
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A respect for human dignity is, no doubt, rooted in human rights law. Thus, 
examining AWS compliance with human rights norms necessarily includes 
examining its compatibility with respect for human dignity. However, before 
presenting arguments on whether the use of AWS violates human dignity, 
it must be clarified whose dignity is at stake here. The first category of 
potential victims are the civilians in an armed conflict, both those who are 
targeted, as well as those who are incidental casualties (Sharkey 2019, 80). 
Some authors are of the opinion that civilians are actually “the only [...] 
serious candidate[s]” whose dignity might be violated (Birnbacher 2016). 
These authors point out that soldiers are “part of the game”, because they 
are engaged in acts of war, they know what to expect, and can usually opt out 
(Birnbacher 2016). On the other hand, civilians are not concerned with the 
rules of war, and opting out by taking refuge elsewhere is often impossible 
or very difficult (Sharkey 2019, 80). On the other hand, if dignity is to be 
understood in the Kantian sense, i.e., as an intrinsic value of every human 
being, then all persons targeted by AWS – be they civilians or soldiers – are in 
jeopardy of being deprived of their dignity. It makes sense to also safeguard 
soldiers’ dignity. When confronted with machines, they are the weaker and 
the more vulnerable party. So, it is fair to say that dignity of all those on 
the receiving end of the use of force needs to be safeguarded (Heyns 2016, 
369). But it is not only they whose dignity is at stake. In a broader sense, we 
might even talk about dignity of those using force, as their moral agency is 
lost when the prerogative to decide issues of life and death is transferred to 
machines (Heyns 2016, 369).

3.2.	Does the Human Dignity Objection Justify a Ban on AWS?

A legal framework for the use of AWS has been discussed by legal scholars, 
the UN, NGOs, states, primarily acting through the Group of Governmental 
Experts within the Convention on Certain Conventional Weapons and other 
interested actors. The prospect that future wars will be fought by merciless 
killer robots who will decide who lives and who dies made some of these 
actors call for their complete prohibition. This initiative relied, inter alia, 
on the human dignity argument. The first and the loudest advocate of 
such an approach was Christof Heyns, the former UN Special Rapporteur 
on Extrajudicial, Summary or Arbitrary Executions (Heyns, 2013). Heyns 
elevated a discussion beyond the mere capability of AWS to do proper 
targeting, i.e., to distinguish combatants from civilians. He suggested that 
instead of asking can AWS perform in accordance with certain requirements, 
the question should be should it in fact do so (Heyns 2017, 1). Shifting a 
debate from can to should departs from the principle of distinction as the 
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main standard for assessing the appropriateness of the use of AWS and gives 
primary consideration to human dignity – not just of civilians, but also of 
combatants.

Heyns problematized certain aspects of the use of AWS, stressing that they 
lack “human judgment, common sense, appreciation of the larger picture, 
understanding of the intentions behind people’s actions, and understanding 
of values and anticipation of the direction in which events are unfolding” 
(Heyns 2013). He further added that compassion and intuition play a role in 
deciding issues of life and death. While there is no guarantee that humans 
possess these qualities, there is at least a possibility that they do, whereas 
AWS surely do not (Heyns 2013). In spite of the fact that AWS can make 
certain assessments more accurately and faster than humans, they have 
limited capacity to understand the context in which they operate and to 
make value-based considerations (Heyns 2013).

Speaking of the so-called “death by algorithm”, Heyns elaborates on the 
issue of autonomy, comparing the autonomy of human beings with that 
of machines. Humans possess autonomy, which allows them to act as free 
moral agents (Heyns 2017, 49). The autonomy of robots, on the other 
hand, is of a different kind: no free will exists, as robots perform functions 
for which they have been preprogrammed by humans. At first glance, this 
may imply that robots will act predictably, but in the hectic and changing 
circumstances of an armed conflict, blind predictability may, in fact, turn out 
to be unpredictable, undermining the autonomy of the human that created 
them (Heyns 2017, 49; Barbosa 2024, 7).

Many legal scholars share Heyns’s point of view. Peter Asaro, for example, 
opined that lethal force may only be a result of a deliberate decision of a 
human operator (Asaro 2012, 694). He notes that “the very nature of IHL 
[...] presupposes that combatants will be human agents” (Asaro 2012, 700). 
And in determining legitimate targets, these agents go through “multiple 
layers of interpretation and judgment,” which is something robots are not 
capable of doing (Asaro 2012, 694). Stephen Goose and Bonnie Docherty 
also opine that autonomous weapons could undermine human dignity, for 
similar reasons as those pointed out by Heyns (Goose 2017; Docherty 2014). 
Dan Saxon stated that delegating complex, value-based judgments to AWS 
erodes human dignity and, consequently, international law (Saxon 2016, 3). 
Certain authors, such as Thomas Chengeta, Aaron Johnson and Sidney Axinn, 
compare the use of AWS to a mouse-trap – a device that kills targets that have 
certain characteristics and that behave in a certain manner (Chengeta 2016, 
483–484; Johnson, Axinn 2013, 134). Humans, on the other hand, should 
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be treated with more dignity. They may find themselves in the position of 
an incidental victim of a robotic weapon, but having preprogrammed robots 
killing them strips them of their dignity (Johnson, Axinn 2013, 134).

On the international scene, many relevant actors have expressed concern 
over the compatibility of AWS with human dignity. The ICRC raised concerns 
over the use of AWS, pointing out that “without [effective human deliberation 
there is no] morally responsible decision making, nor recognition of the 
human dignity of those targeted or affected” (ICRC 2021). The report by 
the Stop Killer Robots campaign points out that “delegating life-and-death 
decisions to machines that cannot fully appreciate the value of human life 
would undermine human dignity” (Hunt 2019). Similar concerns have been 
voiced by Human Rights Watch (Docherty 2022) and Amnesty International 
(2015). United Nations Secretary-General António Guterres stated that the 
prospect of machines having discretion and power to take human lives is 
“morally repugnant” (Guterres 2018). Many states have called for a complete 
ban on AWS (Stauffer 2020).

On the other side of the spectrum are those opposing a complete ban on 
AWS.

“It makes no difference whether a machine or a human kills you – when you 
are dead, you are dead” (Rosert, Sauer 2019, 373). From a consequentialist 
point of view, it is not the means of killing that counts, but a final outcome. If 
a person killed is a legitimate target, namely a combatant or a civilian taking 
a direct part in hostilities, and if IHL requirements are met, an act is legally 
permitted. This argument mirrors a rather pragmatic view, which fails to 
take into account that it is not irrelevant how you die. Dignified life, as well 
as dignified death, need to be, and indeed are, protected by law, for it is not 
just about living or dying – it is about living and dying in a dignified way.7 
Moreover, not only does dying need to be dignified, but dignity needs to be 
retained even after death (ICRC, Rule 113; Tidball-Binz 2024). If a machine 
kills a person based on algorithmic decision making, this reduces persons 
to data points (Rosert, Sauer 2019, 373) and results in those persons being 
treated as objects, which devaluates humanity and neglects the intrinsic 
value of a human being (Ulgen 2016, 5).

7	 Dignity is promoted and protected not only by various international 
instruments, but also by the human rights bodies, for example: CESCR. 2000. 
General Comment No. 14: The Right to the Highest Attainable Standard of Health 
(Art. 12), UN Doc. E/C.12/2000/4 (2000); UN Human Rights Council. 2017. Report 
of the Special Rapporteur on adequate housing as a component of the right to an 
adequate standard of living, and on the right to nondiscrimination in this context, 
A/HRC/34/51.
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The second argument against this reasoning concerns not the person 
dying, but rather the persons, and more broadly, the society, causing the 
death. In classical circumstances of an armed conflict, in which AWS are not 
used, those that employ force “exercise moral choices” and are responsible 
for the outcome of those choices – morally, politically, and legally (Heyns 
2016, 11). They are not concerned only with those against whom they use 
force – they are also concerned with their own human casualties. If, however, 
AWS are used, the society using them does not preoccupy itself with its own 
casualties, losses of lives, or the moral burdens that result from fighting 
(Rosert, Sauer 2019, 373). Such a society, which has no cost other than the 
economic one, is on a good path of losing touch with certain basic values 
that underlie it. By removing empathy and compassion, the “moral distance” 
between the military and their targets is increased, which may result in 
easier resorting to force and in greater killing (Sharkey 2019, 79; Blanchard, 
Taddeo 2024, 705–711; Enemark 2011, 218–237).

A circumstance that particularly triggers the issue of dignity is the fact 
that AWS are usually used in asymmetric warfare, where only one side to the 
conflict applies them, whereas there are human soldiers on the other side. 
Such asymmetry causes inequality of persons (Ulgen 2016, 5) and causes 
dread and mental pain on the part of a weaker side (Birnbacher 2016), 
infringing upon their dignity in the similar manner as torture does.8

The majority of authors who oppose human dignity as an argument 
against AWS do not actually deny the possibility of violations of dignity, 
but are not so convinced that an absolute ban on AWS is necessary (Saxon 
2016; Birnbacher 2016). They propose a nuanced approach to this issue, 
which would take into account different aspects of the use of AWS. First, 
they problematize the mere concept of human dignity. Indeed, the concept 
is vague and open to interpretations, as we concluded supra, but in spite 
of uncertainties regarding its meaning, there is a common ground in 
perceiving what human dignity stands for. It must be admitted, though, that 
the existence of this common denominator does not necessarily resolve the 
issue. Even if there is a consensus that human dignity stands for an intrinsic 
value of human beings, determining whether someone’s intrinsic value has 
been infringed upon, is again a matter of controversy.

8	 Article 1 of the Convention against Torture and other Cruel, Inhuman or 
Degrading Treatment or Punishment defines torture as “any act by which severe 
pain or suffering, whether physical or mental, is intentionally inflicted on a person”.
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The starting premise of those opposing a complete ban on the use of AWS 
is that human dignity is generally compromised by warfare, regardless of 
who takes part in hostilities – human soldiers or AWS (Sharkey 2019, 79). 
This is to say that even if human dignity is violated by the use of AWS, it is 
equally violated when human soldiers use force by utilizing another type 
of weapons. On top of that, the substitution of human soldiers by AWS may 
even have its advantages, such as a lower number of human casualties, and 
machines may react faster and be more accurate in selecting and shooting 
targets. Their lack of emotions, such as fear, anger and desire for revenge, 
may reduce the number of atrocities that are regularly committed in armed 
conflicts (Arkin 2010, 332–341). The idea here is that AWS do not violate 
human dignity per se, at least not more than human soldiers using other 
types of weapons do (Schmitt 2013; Schmitt, Thurnher 2013, 233).9 AWS 
may under certain circumstances violate human dignity but not because they 
are autonomous, but rather in cases in which they operate contravention 
with the existing legal regulations.

4.	MEANINGFUL HUMAN CONTROL

The main controversy underpinning the use of AWS is the lack of human 
control. Giving preprogramed machines the prerogative to decide issues of 
life and death is, as demonstrated above, something perceived as violating 
human dignity. This was one of the reasons why the concept of “meaningful 
human control” (MHC) (Moyes 2016) has become an essential component of 
all international discussions on AWS.

When referring to human control, different states utilize different 
narratives. Some of them prefer using the terms “human supervision”, 
“involvement”, “judgment” or “human command and control”, rather than 
MHC (Ferl 2024, 145). In the United States, the idea of retaining human 
control over the process of the use of AWS is expressed through the 
term ”appropriate human judgment“ (U.S. DoD 2023).

Setting terminological differences aside, there seems to be a consensus 
that retaining some kind of human control over AWS, i.e., over the lethal 
harm they inflict, is necessary (UNGA 2024; Purves, Jenkins, Strawser 2015, 
851–872). Yet, no equivocal understanding exists on what human control 

9	 Certain weapons, such as biological weapons, are illegal per se, even when they 
are used against combatants. Other weapons, on the contrary, are not illegal per se, 
but may be used illegally. For instance, a rifle is not prohibited under international 
law, but may be used to shoot civilians, that is, unlawfully.

https://geneva.usmission.gov/2016/04/12/u-s-delegation-statement-on-appropriate-levels-of-human-judgment/
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actually means, as again, different states attach different meanings to it. 
Specifically, defining what “meaningful” and “appropriate” is, within the 
contexts of meaningful human control and appropriate human judgment, 
was one of the main obstacles in identifying these concepts.

Generally, human control refers to a human–weapon relationship, where 
the human operator retains certain control over a weapon. To identify 
different levels of control, the so-called OODA loop model can be used. OODA 
stands for “observe”, “orient”, “decide” and “act” (OODA Loop 2025). These 
four tasks are used to assess how much autonomy a particular AWS has, i.e., 
what is the degree of human involvement in performing these four functions. 
In that sense, a differentiation can be made between a “human-in-the-loop”, 
“human-on-the-loop”, and “human-out-of-the-loop”, the first one denoting 
the highest degree of human control over the robotic system, the second 
providing a certain level of human supervision, while the third is entirely 
autonomous and without human supervision (Crootof 2015, 1861).

Keeping a human in the loop, i.e., including a human in the lethal decision 
process is a necessary, but not a sufficient requirement. It is not equivalent 
to retaining meaningful human control. A legitimate lethal decision process 
must also meet certain requirements: that the human decision maker is 
involved in verifying legitimate targets and initiating lethal force against them. 
First, a human operator must be allowed sufficient time to be deliberative. 
Also, they must be suitably trained and well informed.10 In addition, 
“cognitive clarity” and “awareness” is needed, as, for instance, an individual 
who is mentally ill has no capability to adequately meet this requirement 
(Moyes 2016). Ultimately, it is important that they bear responsibility for 
their decisions (Asaro 2012, 695). These, and possibly other requirements, 
may characterize control as “meaningful”, as they ensure that a human agent 
controlling the use of AWS is actually in a position to reach an informed and 
responsible decision. Without this, it may happen that some kind of human 
control exists, but is practically meaningless (Moyes 2016).

Similar concerns have been voiced while discussing the meaning of 
“appropriate human judgment”. This standard requires that reliable and 
tested weapons are used in accordance with established procedures, 
and that there is a clear and readily understandable interface between 
weapon systems and users. Such weapons need to be designed and 

10	 Practice has shown that the inability of human operators, who control weapons 
with autonomous characteristics, to properly manage their use resulted in incidents 
involving shooting at unintended targets. See, for example, the case of the US Patriot 
antimissile system, which was involved in a “friendly fire” incident during the 2003 
Iraq War (Piller 2003).
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used to comply with the requirements of IHL, i.e., with the principles of 
distinction and proportionality. What the appropriate human judgment, 
however, presupposes not only the ability of AWS to be used lawfully, but 
also “appropriately”, i.e., in accordance with rules of engagement and the 
mission objectives. Understood so broadly, and especially being subject to 
the assessment of military objectives, appropriate human judgment denotes 
a rather vague concept, which allows for its widely different interpretation 
in different situations (Group of Governmental Experts on Emerging 
Technologies in the Area of Lethal Autonomous Weapons System 2016).

Whatever the exact content of meaningful human control or appropriate 
human judgment, it certainly means keeping the well-trained human 
operator behind the actions performed by AWS and not replacing soldiers 
with the machines altogether. The minimum requirement for MHC is that 
it exists in the phase of actual employment of force, but securing it in other 
phases of weaponization process, such as pre-development, testing and 
evaluation, is likewise an option (Nadaradjane 2023, 60).

Many authors agree that retaining MHC over the use of AWS would resolve 
many issues, such as issues of safety, precision, responsibility and, finally, 
dignity (Davidovic 2022a). Whether MHC would indeed resolve these issues is 
open to discussion, as diverse problems may also arise with the introduction 
of such control. Automation bias, i.e., a tendency to trust machines when 
the opinions of machines and humans conflict, or assimilation bias, which 
occurs when humans see what they want to see or hear what they want to 
hear, may be an obstacle to securing meaningful control (Davidovic 2022b 
Chengeta 2016). Further is the speed or complexity of data processing, 
which prevents a proper decision making in real time, making meaningful 
human oversight impossible (Davidovic 2022a).

Generally, it can be claimed that the existence of proper human control 
may overrule the objection that machines, due to lack of moral agency, 
are uncapable of respecting human dignity. However, there are, obviously, 
many elements of MHC that are currently ambiguous and need to be agreed 
upon by states. Consideration here will certainly be given to: the technical 
characteristics of AWS, as different levels of autonomy imply different 
levels of human supervision; the phases of weaponization in which human 
supervision and decision making will be required; the qualities of the decision 
maker; and responsibility issues, as human control that does not result in 
responsible agents bearing consequences for their actions in the use of AWS 
could never be sufficiently meaningful (Group of Governmental Experts on 
Emerging Technologies in the Area of Lethal Autonomous Weapons System 
2019; UN Human Rights Council 2024).
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5.	CONCLUSION

In the not-too-distant past, it was unimaginable that soldiers on a 
battlefield would face killer machines, instead of enemy soldiers. Today, this 
has become a reality. However, the technological advancements that have 
led to this development have not been accompanied by appropriate legal 
regulations. Since no legally binding document regulating AWS has been 
adopted so far, the existing rules of IHL and human rights law currently 
provide the legal framework for assessing the permissibility of autonomous 
weapons. This paper analyzes the compatibility of AWS with human dignity, 
which is a cornerstone of human rights.

A number of states, legal authorities and civil society members have 
advocated for a complete ban on AWS, justifying their position, either 
entirely or partially, on the grounds of human dignity. Their arguments 
are based on the premise that being killed by a machine, which has no 
conscience or morality, and to which one cannot surrender or plead for 
mercy, constitutes the ultimate indignity. However, this argument has been 
challenged on several grounds. First, it is argued that dignity is inherently 
compromised in war, with no objective difference between being killed 
by a robot and being killed by any other weapon. Second, the use of AWS 
may have certain advantages, such as reducing human casualties, making it 
unjustified to outlaw AWS altogether. Finally, while there is broad consensus 
on the minimum core of dignity, its inherently diffuse meaning undermines 
its viability as the primary justification for a complete ban on AWS.

All of these arguments hold merit and none should be entirely dismissed. 
In bridging the gap between them, the concept of MHC emerges as an 
appropriate tool. It has also gained broad recognition among all relevant 
actors engaged in discussions on AWS. However, the challenge with MHC lies 
in the lack of consensus on its precise meaning and scope. Technologically 
advanced states are already advocating for a less stringent understanding of 
MHC, emphasizing the need for flexibility. They argue that there is no one-
size-fits-all solution, and that the application of MHC should be adaptable 
to particular situations. Conversely, other states favor stricter rules that 
prioritize respect for human dignity and other fundamental rights.

Given the conflicting interests of states, the technological diversity of 
AWS, and the contextual differences in their use, it seems unlikely that an 
all-encompassing definition of MHC will be agreed upon. Instead, a more 
nuanced approach is likely to prevail, in which MHC would be defined based 
on the type of weapon and its mode of use. Any solution should inevitably 
include the element of responsibility, as identifying a responsible agent or 
agents is a minimum requirement for preserving the dignity of those targeted 
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by AWS. Also, contrary to assertions that human element may be present 
solely in the programing phase, i.e., in the production of AWS, a human 
should always be in a position to approve or reject a targeting decision, 
regardless of whether they selected a target themselves or a machine did so. 
This is the only way that moral agency can be preserved.
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1.	ON OTHE RULE OF EXHAUSTION OF LEGAL REMEDIES

The European Court of Human Rights (ECtHR or Court) considers 
exclusively the merits of those applications that had previously been 
examined by all effective domestic instances – a rule known as the exhaustion 
of legal remedies.1

In the system of European protection of human rights, of which the 
Republic of Serbia is a part, Article 35 (1) of the Convention for the Protection 
of Human Rights and Fundamental Freedoms (Convention) is relevant,2 
stating that “[t]he Court may only deal with the matter after all domestic 
remedies have been exhausted, according to the generally recognised rules 
of international law, and within a period of four months from the date on 
which the final decision was taken.”3

The Court has also pointed out in its jurisprudence that the rule 
of exhaustion is one of the fundamental principles that constitute an 
indispensable part of the functioning of the judicial system under the 
Convention.4 The rule is closely linked to one of the main features of 
the modern system of settling disputes in the field of human rights at 
the supranational level – the principle of subsidiarity (see Spano 2014; 
Todorović 2017).5 The nature of the protection of human rights at the 

1	 In English, domestic remedies rule or rule of exhaustion of domestic remedies. The 
rule of exhaustion of legal remedies exists also a part of international customary law. 
See Romano 2013, 561; ICJ, Elettronica Sicula S.p.A. (ELSI) (United States v. Italy), 
Judgment (20 July 1989), paras. 46, 50, 59; ICJ, Interhandel (Switzerland v. United 
States), Judgment (21 March 1959), p. 27. See also the position of the International 
Law Commission in codifying international customary law of diplomatic protection 
(International Law Commission 2006, Arts. 14 and 15. 
2	 The Convention’s previous Article 26. The ECtHR case law that refers to this 
Article, before Protocol No. 11 of November 1998 came into force (which modernized 
the Convention and the human rights protection system at the European level with 
a permanent court in Strasbourg) is also relevant for the application of Article 35.
3	 The Convention on the Protection of Human Rights and Fundamental Freedoms, 
Article 35(1). Emphasis added. The referenced and current four-month period was 
previously set to six months, which changed with the coming into force of Protocol 
No. 15 in August 2021. See Council of Europe, Protocol No. 15 to the European 
Convention on Human Rights, Council of Europe Treaty Series, No. 213, Strasbourg, 
24 June 2013.
4	 ECtHR, Demopoulos et al. v. Turkey, No. 46113/99, 1 March 2010, p. 69, 97. 
5	 Judge Cançado Trindade also stresses that the ECtHR was sufficiently careful to 
emphasize the subsidiary nature of the international apparatus for the protection 
of human rights, established by the Convention. In the Belgian Linguistics case 
(merits), judgment of 23 July 1968, p. 34 paras. 9–10, the Court held that it 
“cannot assume the rôle of the competent national authorities, for it would thereby 
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international level is secondary to that afforded by the Contracting States. 
The practical application of the principle of subsidiarity takes shape in 
the rule that before turning to the supranational apparatus, the individual 
must first utilize the legal means available to them in their home country 
(see Romano 2013, 563).6 The local protection system is primary because 
there is a presumption that each state is best placed to provide a system 
of human rights protection for its citizens. On the other hand, the objective 
of protection at the supranational level is reflected in the promotion of 
certain universally accepted values, while at the same time guaranteeing the 
minimum standards that complement the national ones. Such dynamics allow 
for the protection of national autonomy and diversity among the member 
states of international human rights protection systems (whether it is the 
ECtHR or some other regional protection regime) (Feichtner 2007, para 5, 
23; Marinković, Krešimir 2016, 336), while at the same time guaranteeing a 
certain minimum of protection at the supranational level.

Additionally, in the context of the former law of diplomatic protection 
of aliens (an area that yielded the original practical application of the 
exhaustion rule), Chittharanjan F. Amerasinghe considers that the rule of 
exhaustion of legal remedies in this type of law concerns three interests: 
first, the interest of the respondent state to utilize its domestic means of 
dispute resolution; second, the interest of the foreign citizen in resolving the 
dispute in the most effective, equitable and cost-efficient way; and third, the 
interest of the international community in ensuring the fair and effective 
resolution of disputes. In the law of diplomatic protection, primacy is given 
to the interests of the respondent state, leaving the other two interests in 
second place. On the other hand, the same author deduces that, due to the 
nature of the individual in the protection of human rights (who is not, as in 
the case of the law of diplomatic protection, identified through their state, 
i.e., an impersonal entity) the interest of the individual is more dominant in 

lose sight of the subsidiary nature of the international machinery of collective 
enforcement established by the Convention. The national authorities remain free 
to choose the measures which they consider appropriate in those matters which 
are governed by the Convention. Review by the Court concerns only the conformity 
of these measures with the requirements of the Convention” (Trindade 1978, 
333–370, 346). See Trindade 1976, 501–02; Duruigbo 2006, 1272. On the effect 
of the exhaustion requirements to the ECtHR’s ability to afford redress to the 
victims of human rights violations and the protection of the rule of law erosion in 
“neoliberal democracies”, see Hanci 2024.
6	 Systems that do not require this step and allow for direct access are rare 
but existent; see, e.g., appeals procedure of the International Labor Organization 
Article 26, and the collective appeals procedure of the European Social Charter. 
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the rule of exhaustion of legal remedies in human rights law. This is reflected 
primarily through the exceptions to the application of the rule (Amerasinghe 
1968, 269–271).

Returning to Article 35(1) of the Convention, it is important to note that 
the provision that reads “according to the generally recognised rules of 
international law” is interpreted by the same author (albeit in the context 
of a similar article of another international instrument) in terms of two 
principles: local remedies must be used and there are exceptions to this rule 
in favor of the interests of either the individual or the state. In the context 
of the European system of protection of human rights, it is noted that the 
travaux préparatoires give little indication on how the old Article 26 of the 
Convention (now Article 35) should be interpreted (Amerasinghe 1968, 
272).

Further, with regard to Article 35(1) of the Convention, it should be noted 
that the exhaustiveness of “all domestic remedies” is a very general and broad 
condition.7 Cesare P. R. Romano points out that it is precisely the generality 
and vagueness of the exhaustion rule in international human rights regimes 
that has given the decision-making bodies room for maneuver in elaborating 
the exact scope of the rule and its exceptions (Romano 2013, 565).

The Contracting Parties apply the condition of exhaustion of “all domestic 
remedies” to the extent permitted by their domestic judicial systems. In this 
regard, there is also the issue of understanding the definition of domestic 
remedies in each specific local legal order and its practical implication for a 
potential applicant before the Court.

Rodoljub Etinski points out that the official translations into Serbian of 
the English term “remedy” in international instruments may sometimes 
also mean “the right to appeal”, as in the International Covenant on Civil 
and Political Rights of 1966. Generally, however, under Serbian law, legal 
remedies are understood as appeals “and extraordinary legal remedies, 
such as revision, request for the protection of legality or motion for retrial” 
(Etinski 2004, 430, translated by author).

In the context of the Court’s case law, there is no doubt that an appeal, 
as the first and ordinary instance, must be used in order to proceed in 
accordance with Article 35 (1) of the Convention. But, what about the other 
legal remedies that are available in most cases, once the decision has become 
final and binding? Within the meaning of Article 35 (1) of the Convention, 
are extraordinary legal remedies – those that can be filed even after the 

7	 On the legal nature of the exhaustion rule, see Tubić 2008. 
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decision becomes final and binding, including constitutional complaint, as a 
special type of legal remedy – considered being internal remedies within the 
meaning of Article 35 (1) of the Convention? If so, does the ECtHR always 
expect all extraordinary legal remedies to be exhausted in each specific case, 
or only some of them? Is it expected that the constitutional complaint will 
always be used?

The answers to these questions are shaped by the Court’s practice, and 
its conclusions are constantly evolving, so monitoring the progress in this 
field is a dynamic and challenging task. The Convention is interpreted as a 
“living instrument”, in the context of changing social circumstances in the 
European countries. Therefore, it should not be surprising that the answers 
given by the ECtHR to certain questions are not static, but change over time 
(Etinski 2004, 436). Taking into account the fact that the case law of the 
ECtHR is constantly changing, Romano points out that it is often difficult for 
the applicant to conclude for themselves whether, in a particular case, the 
exhaustion rule has been observed with the legal remedies they have used 
or whether there is scope for the application of certain exceptions (Romano 
2013, 567).

As a general remark, the rule emerges that there is no single solution. In 
each specific case in which an application to the ECtHR is being prepared, it 
is necessary to determine separately whether the applicant has previously 
exhausted everything that the domestic system offers them in this type of 
dispute, given the nature of the facts and legal violations in that particular 
case. In the first place, the differences are reflected in the nature of the 
dispute, i.e., whether the alleged violation of human rights occurred in 
criminal, civil or administrative proceedings.

While the number of applications before the ECtHR against Serbia is not 
negligible,8 the issue of exhaustion of legal remedies in terms of admissibility 
of Serbian applications to the ECtHR in various types of disputes has so far 
not been the subject of more detailed academic considerations. The general 
observations, with reference to the case law of the Court against various 
States Parties to the Convention on the condition of exhaustion, provide a 
general framework, but do not facilitate the task of a potential applicant 
against Serbia in considering whether the procedural condition will also 
be considered satisfied in terms of its admissibility. The ECtHR’s Practical 
Guide on Admissibility Criteria (Admissibility Guide) does not provide an 
unambiguous solution to this issue. In the section dealing with the exhaustion 

8	 See European Court of Human Rights 2024, 7. See also, Republic of Serbia 
ECtHR Representative n.d.



J. Todić, H. Todorović (str. 457–494)

462	 Anali PFB 3/2025Anali PFB 3/2025

rule, the Admissibility Guide points out that it is not a requirement that 
discretionary9 or extraordinary legal remedies have been exhausted, 
except in situations where it has been established that a particular remedy 
is effective under local law or that challenging a decision that has already 
acquired the force of finality is the only way to obtain the protection at the 
local level (Registry of the European Court of Human Rights 2023, 31).

Additionally, the analysis of the Court’s case law regarding the admissibility 
of applications in cases against Serbia has a practical significance when the 
scope of consideration is narrowed according to a criterion, such as the type 
of procedure or the violation of a specific right. In this paper, the authors 
focus on the study of these issues in relation to civil proceedings, i.e., to 
claims arising from the violation of personal rights and disputes arising 
from family, labor, commercial, property and other civil law relations.

In particular, the question under investigation is as follows: when an ECtHR 
applicant against Serbia argues that its human rights have been violated 
with reference to the facts that were addressed in civil proceedings, will 
they be expected to use extraordinary legal remedies, in what situations, and 
which ones? Although the ECtHR is clear in its position that the assessment 
of which legal remedies must be met depends on the particularities of each 
individual case, the authors aim to analyze the current practice of the ECtHR 
in cases involving Serbia10 and to determine whether certain regularities 
can be found in the ECtHR’s considerations concerning alleged human rights 
violations where the applicants had sought their protection through civil 
proceedings. As such, even if it does not identify clear regularities capable 
of facilitating future considerations, the analysis aims to at least shed light 
on the criteria and parameters that guided the Court in its assessment of 
the effectiveness of an extraordinary legal remedy in the light of the rule of 
exhaustion.

In that regard, below we provide an overview of the ECtHR’s views on 
the characteristics of the rule of exhaustion in the application of Article 35 
(1) of the Convention11 in practice (Section 2), followed by an overview on 
how the ECtHR approaches the need for the exhaustion of extraordinary 
legal remedies in general (Section 3). Finally, the types of extraordinary 

9	 It should be noted that not all extraordinary legal remedies are discretionary. 
10	 The authors aimed to present the most relevant cases involving Serbia regarding 
the issue of exhaustion of legal remedies and the application of Article 35(1) of the 
Convention, available as of July 2024. 
11	 This paper analyzes only the exhaustion of legal remedies in the context of 
admissibility of ECtHR applications. The exhaustion of local remedies may also be 
relevant on the merits, but this issue is excluded from the analysis.
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legal remedies available in Serbian civil proceedings will be presented 
(Section 4), and the practice of the ECtHR will be discussed in relation to 
the effectiveness of any extraordinary legal remedy that can be used for 
violation of rights in litigation in the Republic of Serbia (Sections 5, 6, and 
7), as well as constitutional complaints (Section 8), concluding with remarks 
(Section 9).

2.	CHARACTERISTICS OF THE RULE OF 
EXHAUSTION: APPLICATION OF ARTICLE 35 (1) OF THE 
CONVENTION IN THE PRACTICE OF THE ECtHR

The judgments of the ECtHR have so far crystallized the understanding 
that the applicant must exhaust all the remedies that, in the light of the 
facts and circumstances of the specific violation of the law, are “available”, 
“effective”12 and “sufficient” in the case at hand.13 However, these terms also 
have their own specific meaning created by the case law of the ECtHR. The 
commentary of Serbian authors on the Convention points out that it is 
possible to conceptually distinguish between the concepts of sufficiency and 
effectiveness, despite the overlap between the two that is often observed in 
practice (Beširević et al. 2017, 468). In short, it can be said that sufficiency 
means that a legal remedy, if successfully used, may provide satisfaction to 
the victim for the violation of their rights. Effectiveness, in turn, means that 
the remedy is affordable, can directly remedy the situation to which the 
complaint relates, and offers a reasonable chance of success.14

12	 Regarding the definition of effectiveness, Etinski also examines the relationship 
between the right to an effective remedy (Article 13 of the Convention) and the 
exhaustion of domestic remedies as a procedural prerequisite for the admissibility 
of a request for initiating proceedings. He finds that if the question of the 
admissibility of a request is closely linked to the question of the merits of the 
request, the ECtHR may combine its decision on both issues and decide them in 
its judgment. The ECtHR may do so when the issue of remedies is raised before it 
as a State’s objection to the admissibility of a request, on the one hand, and as the 
request brought before it by an individual, on the other. The same author also notes 
that in some cases when it judges the effectiveness of a remedy on the basis of a 
request under Article 13 of the Convention, the ECtHR refers to the criteria it has 
established in its decisions on admissibility regarding the exhaustion of domestic 
remedies (Etinski 2004, 436, 454). 
13	 ECtHR, Krstić v. Serbia, Application No. 45394/06, Judgment of 10 December 
2013, para. 71 https://hudoc.echr.coe.int/eng. 
14	 ECtHR, Riđić and Others v. Serbia, Applications Nos. 53736/08, 53737/08, 
14271/11, 17124/11, 24452/11, and 36515/11, Judgment of 1 July 2014, para. 65. 

https://hudoc.echr.coe.int/eng
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Nevertheless, “[t]he applicant is exempt from the obligation to exhaust 
domestic remedies if, having regard to previous and established domestic 
case law, that form of protection is doomed fail, as well as if domestic 
remedies are ineffective or inadequate having regard to the nature of the 
violation of rights committed” (Kristić, Marinković 2016, 54).15 Krstić and 
Marinković point out that with such a flexible interpretation of Article 35, 
the Commission and the Court have expanded the possibility of initiating a 
European system of protection of human rights (Kristić, Marinković 2016, 
54; Sudre 2003, 426–427). In this light, Etinski also points to the Egmez v. 
Cyprus case where the ECtHR considered the existence of a violation of Article 
13 of the Convention guaranteeing the right to an effective legal remedy 
before national authorities. In that case, the ECtHR found that recourse to 
the Ombudsman was not considered to be a legal remedy required by Article 
35 (1) of the Convention, but that its use may make sense in the context 
of Article 13 of the Convention. The Ombudsman sent his report to the 
Public Prosecutor that Erkan Egmez had been subjected to torture, but the 
Public Prosecutor did not initiate criminal proceeding. For this reason, the 
ECtHR found that Egmez, by addressing the Ombudsperson, had fulfilled his 
obligation under Article 35 (1) of the Convention, even though he had not 
initiated a civil action for damages because his chances of success would 
have been slim without evidence that would have been obtained in the 
criminal proceedings (Etinski 2004, 455).16

In addition, the Court has repeatedly held that the remedy must provide 
additional monetary compensation in order to be considered effective within 
the meaning of the exhaustion rule.17 In Đermanović v. Serbia, the Court 
held that “the decisive question in assessing the effectiveness of a remedy 
concerning a complaint of ill-treatment is whether the applicant can raise 
this complaint before domestic courts in order to obtain direct and timely 
redress, and not merely an indirect protection of the rights guaranteed in 
Article 3 of the Convention”.18

15	 Krstić and Marinković opine that by such a flexible interpretation of Article 
35, the Commission and the Court have expanded the possibility of launching a 
European system of human rights protection.
16	 ECtHR, Egmez v. Cyprus, Application No. 30873/96, Judgment of 21 December 
2000, para. 66. 
17	 ECtHR, Mirković and Others v. Serbia, Applications Nos. 27471/15, et al, 
Judgment of 26 June 2018, para. 114. Similarly, in ECtHR, Đermanović v. Serbia, 
Application No. 48497/06, Judgment of 23 February 2010, para. 39. 
18	 Đermanović v. Serbia, 23 February 2010, para. 39, emphasis by author. 
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As previously pointed out, the definition of domestic remedies is 
approached differently, depending on the jurisdiction under consideration. 
In addition, the ECtHR itself tends to change its position in its judgments 
depending on the national judicial authority of a State party to the Convention 
that the applicant should have addressed before submitting the application 
in Strasbourg. The change in the position of the ECtHR is primarily motivated 
by a different understanding of the effectiveness of a specific legal remedy 
in the protection of a human right in a single judicial system of a Member 
State. The ECtHR is not satisfied with a formal and theoretical observation 
of the elements of exhaustion, but essentially considers the effect, i.e., the 
effectiveness that each individual legal remedy has on the satisfaction of 
the right protected by the Convention before the domestic judiciary. The 
ECtHR takes into account not only the existence of formal remedies in the 
legal system of a Contracting State “but also the legal and political context in 
which they operate, as well as the personal circumstances of the applicants” 
(Etinski 2004, 455, translated by author). Such an approach results not 
only in frequent changes in the conclusions as to which remedy must be 
exhausted but also provides a clear indication to the Member State on 
whether the work of the courts to protect rights before a particular domestic 
judicial authority can be considered effective.19

On the other hand, the Court stresses that Article 35(1) of the Convention 
must be applied with “some degree of flexibility and without excessive 
formalism”,20 and that the rule of exhaustion of legal remedies was “neither 
absolute nor capable of being applied automatically”.21 In addition to the 
general availability of remedies, the application of this provision also accounts 

19	 In the Serbian public, the new position of the ECtHR expressed in one of its 
judgments, that the legal remedy is considered effective and necessary to satisfy 
exhaustion, is sometimes received in an extremely positive manner. See, for 
example, the statement by Bosa Nenadić, President of the Constitutional Court of 
Serbia at the time when the decision was made in the Vinčić and Others v. Serbia 
case, in which the ECtHR declared the constitutional complaint an effective legal 
remedy (see below). M. Petrić. 2009. “U Strazbur samo posle ustavne žalbe”. Politika. 
December 2009.
20	 See also Mirković and Others v. Serbia, 26 June 2018, para. 114. A good example 
is also an old case dating back from 1979, where, then the Commission found that 
an application by a prisoner against the United Kingdom was admissible, as the 
applicant was justifiably unable to exhaust the local legal remedies because the 
state had prevented him from doing so for almost two years. ECtHR, Reed v. UK, No. 
7630/76, paras. 8–11. See Bratza, Padfield 1998, 222.
21	 The rule of exhaustion of domestic legal remedies is neither absolute nor 
automatic, “primarily because the Court takes into account the fact that its primary 
function is the protection of human rights and fundamental freedoms.” (Krstić, 
Marinković 2016, 54, citing Leach 2001, 78, translated by author)
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for “the particular circumstances of each individual case”.22 This means, inter 
alia, that it is necessary to take into account not only the existence of formal 
remedies but also the “personal circumstances of the applicants”.23 Also, in 
one case, the Court held that, in situations where the national legal system 
offers “more than one potentially effective remedy”, the applicant should 
have recourse to only one remedy of his choice.24 Further, from the Court’s 
case law,25 Etinski concludes that the effectiveness of the legal remedy is 
not conditioned by the certainty of a positive outcome for the applicant, but 
by the speed of the State’s response (Etinski 2004, 437). This means that 
effectiveness puts an important emphasis on the efficiency of the State in the 
protection of rights. If a legal remedy is known to be subject to a procedure 
that is inefficient due to its length, such a legal remedy may be considered 
ineffective. However, the question arises in which situations the applicant 
will rightly be able to argue that the slowness of the procedure renders the 
remedy ineffective, and that this is not the usual slowness of legal systems, 
which is often the case in certain States Parties to the Convention.26

22	 ECtHR, Grudić v. Serbia, Application No. 31925/08, Judgment of 17 April 2012, 
para. 49.
23	 Grudić v. Serbia, 17 April 2012, para. 49.
24	 See ECtHR, Popović and Others v. Serbia, Applications Nos. 26944/13, et al, 
Judgment of 30 June 2020, para. 58. This rule, however, applies to situations in 
which the Court was faced with the respondent State’s argument that the applicant 
allegedly had the opportunity to avail themselves of a remedy not only from one 
but several different domains of law (civil, administrative, criminal, etc.), and 
does not sufficiently assist in understanding the Court’s case law when it comes 
to considering the need to use extraordinary legal remedies. See ECtHR, Karako 
v. Hungary, Application No. 39311/05, Judgment of 28 April 2009, paras, 13–14; 
ECtHR, Kozacioğlu v. Turkey, Application No. 2334/03, Judgment of 19 February 
2009, paras. 39–46.
25	 Relying on ECtHR, Smith and Grady v. the United Kingdom, Applications 
Nos. 33985/96 and 33986/96, Judgment of 27 September 1999, para. 135.
26	 Similarly, in ECtHR, Šorgić v. Serbia, Application No. 34973/06, Judgment of 3 
November 2011, para. 55. “[I]t has been repeatedly recognized that the speed of the 
domestic procedure is relevant to whether a given remedy is to be deemed effective 
and hence necessary to exhaust in terms of Article 35 § 1 of the Convention (see, for 
example, Mitap and Müftüoğlu v. Turkey, no. 15530/89 and 15531/89, Commission 
decision of 10 October 1991, DR 72, p. 169; see also the reference to the said 
decision in the matter of  Selmouni v. France, no.  25803/94, Commission decision 
of 25 November 1996, DR 88–3, 55). Indeed, the excessive length of domestic 
proceedings may constitute a special circumstance which would absolve the 
applicants from exhausting the domestic remedies at their disposal (see  X. v. the 
Federal Republic of Germany, no.  6699/74, Commission decision of 15 December 
1977, DR 11, p. 24; and Okpisz v. Germany (dec.), no. 59140/00, 17 June 2003).”

https://hudoc.echr.coe.int/eng#{%22appno%22:[%2215530/89%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2215531/89%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2225803/94%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%226699/74%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2259140/00%22]}
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When submitting their application, the applicants must also comply with 
the applicable rules and procedures of domestic law, including time limits, 
and the submission of appropriate evidence in support of the submissions 
in the domestic proceedings. Otherwise, there is a risk of noncompliance 
with the condition laid down in Article 35 (1) of the Convention.27 On the 
other hand, in proceedings before a domestic authority, it is not necessary 
to explicitly invoke an infringement of a right protected by the Convention 
if such a complaint is raised, at least tacitly.28 In addition, the existence of 
these remedies must be sufficiently certain not only in theory but also in 
practice, because a failure would deprive them of the necessary accessibility 
and effectiveness.29

The respondent State bears the burden of proof that an effective remedy 
has not been exhausted and that the application is inadmissible (unless a 
remedy is not considered effective as a matter of principle).30 The respondent 
State must satisfy the Court that an effective remedy was available both in 
theory and in practice at the relevant time – in other words, that the remedy 
was available, that it could have provided satisfaction in relation to the 
applicant’s complaint, and that it offered a reasonable prospect of success.31 
Once this burden of proof is discharged, the applicant must establish that the 
legal remedy offered by the respondent State had been essentially exhausted, 
or that it was inadequate and ineffective in the particular circumstances, or 
that specific circumstances relieved the applicant of this requirement.32

27	 ECtHR, Pop-Ilić and Others v. Serbia, Application Nos. 63398/13, 76869/13, 
76879/13, 76886/13, and 76890/13, Judgment of 14 October 2014, para. 37. See 
also Mirković and Others v. Serbia, 26 June 2018, para.113.
28	 Riđić and Others v. Serbia, 1 July 2014, para. 64. It is not required that the 
applicant has expressly alleged in the domestic proceedings that a right guaranteed 
by the Convention has been violated, but it is sufficient that they have presented 
the essence of their subsequent complaint to the Court alleging a violation of 
that right (Beširević et al. 2017, 465). However, in order to remove any doubt, it 
is advisable to refer to the relevant provision of the Convention in the domestic 
proceedings as well. In addition, it should be borne in mind that domestic legal 
remedies must be exhausted in relation to each violation of the Convention alleged 
in the representation (Beširević et al. 2017, 465).
29	 Mirković v. Serbia, 26 June 2018, para. 97. Also Đermanović v. Serbia, 23 February 
2010, para. 37. 
30	 That said, Romano points out that the admissibility of the application must first 
be established by the applicant, precisely in their submission (Romano 2013, 568).
31	 Krstić v. Serbia, 10 December 2013, para. 71.
32	 Pop-Ilić and Others v. Serbia, 14 October 2014, para 38. For more on burden of 
proof, see Robertson 1990. 
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3.	EXHAUSTION OF EXTRAORDINARY LEGAL REMEDIES IN 
ECtHR CASE LAW

First, it should be noted that extraordinary legal remedies are understood 
to be all those remedies that can be filed after the decision has become 
final and do not have a suspensive effect on the execution of that decision. 
Ordinary legal remedies, on the other hand, are filed against decisions 
that have not yet become final and may still be subject to review by higher 
instances, with a suspensive effect on enforcement. Extraordinary legal 
remedies are rarer than the ordinary ones, and the requirements for lodging 
them are narrower and more stringent. They are dedicated to correcting the 
actions of lower courts that are of such nature or gravity that they could 
not be corrected in regular proceedings, while also harmonizing law at the 
system level. Extraordinary legal remedies are often decided by the highest 
judicial instance.33

Despite the fact that the practice of the ECtHR with regard to extraordinary 
legal remedies is not sufficiently crystalized, at times and depending on the 
case-specific circumstances, extraordinary legal remedies may be considered 
domestic remedies within the meaning of Article 35 of the Convention. This 
is especially the case when in the given legislation a particular extraordinary 
remedy is clearly considered effective and has a reasonable prospect of 
success.

There are cases in which the ECtHR has taken the view that Article 35 (1) 
does not require the mandatory lodging of extraordinary legal remedies or 
that the period of six months (now four) can be extended, with the argument 
that these remedies had not been exhausted.34 In addition, Krstić and 
Marinković point out that the exhaustion of internal remedies can only apply 
to those forms of intervention “that do not represent a mere possibility or 
privilege, such as extraordinary remedies or a request for a pardon” (Krstić, 

33	 This is also the case with revisions and request for review of a final and binding 
judgment in the Serbian legal system, and, exceptionally, with motions for retrial. 
See Articles 405, 423, 433a of the CPA. In the French legal system, the Court of 
Cassation (la Cour de cassation) decides on the request for cassation (le pourvoi 
en cassation). See Article 604 of the French Code of Civil Procedure. This is not the 
case with the remaining two extraordinary legal remedies: la tierce opposition and 
le recours en révision. 
34	 See ECtHR, Çincar v. Turkey, Application No. 30281/06, 2003; ECtHR, Prystavska 
v. Ukraine, Application No. 21287/02, 2002; Registry of the Council of Europe 2023, 
p. 32.
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Marinković 2016, 54, translated by author). Bratza and Padfield reach a 
similar conclusion, citing the Deweer v. Belgium case (Bratza, Padfield 1998, 
222).35

It is important to note that the value of understanding whether a 
particular extraordinary legal remedy is a condition for the admissibility 
of an application to the ECtHR is relevant primarily for the clarity of the 
deadlines and a better action strategy for the potential applicant who claims 
to have been a victim of a human rights violation. Whether a particular 
extraordinary legal remedy constitutes a condition for filing an application 
also leads to a different running date of the four-month deadline for 
submitting an ECtHR application.

On the other hand, the adoption of unambiguous conclusions on 
the effectiveness and thus the necessity of exhaustion of extraordinary 
legal remedies in a legal system cannot be given without a prior detailed 
consideration of the Court’s case law, with special reference to the facts of 
the particular case and the specifics of the legal system in question. This 
is because an exception may be based on the facts of the underlying case, 
with the Court finding that the domestic authority does not afford sufficient 
protection by a legal remedy in question, and taking the view that the 
applicant has the right to have immediate recourse to the supranational 
authority without further hindrance, even if the ECtHR previously considered 
the legal remedy to be effective and subject to exhaustion.

4.	EXTRAORDINARY LEGAL REMEDIES IN SERBIAN CIVIL 
PROCEDURE

In the part on extraordinary legal remedies, the Civil Procedure Act36 of the 
Republic of Serbia (CPA), prescribes that a final and binding judgment issued 
at the second instance may be subject to: revision,37 request for review of a 

35	 ECtHR, Deweer v. Belgium, Application No. 6903/75, Judgment of 27 February 
1980, para 32.
36	 Civil Procedure Act, Official Gazette of the Republic of Serbia, Nos. 72/2011, 
49/2013, 74/2013, 55/2014,87/2018, 18/2020, and 10/2023.
37	 A request for revision may be submitted within 30 days of the date of receipt of 
the second instance judgment and it is always allowed if: it is prescribed by a special 
law; the second-instance court has modified the judgment and decided on the 
parties’ requests; and the second-instance court has accepted the appeal, revoked 
the judgment and decided on the parties’ requests. The monetary threshold for 
property disputes is the dinar equivalent of EUR 40,000 at the mid-market exchange 
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final and binding judgment,38 or motion for retrial.39 Article 434 of the CPA 

rate of the National Bank of Serbia on the day the lawsuit is filed. A special revision 
is one that is exceptionally permitted due to the incorrect application of substantive 
law and against a second-instance judgment that could not be challenged by 
revision, if, in the opinion of the Supreme Court (previously the Supreme Court 
of Cassation), it is necessary to consider legal issues of general interest or legal 
issues in the interest of equality of citizens, for the purpose of harmonizing judicial 
practice, as well as if a new interpretation of the law is necessary. The submitted 
revision does not stay the execution of the final judgment against which it is filed. 
The reasons for filing a revision are a significant violation of the provisions of civil 
procedure, incorrect application of substantive law, and exceeding the claim only if 
such violation was committed in the proceedings before the second-instance court. 
The Supreme Court decides revisions. The revision must be filed through a lawyer 
(except if the party is a lawyer).
38	 The Public Prosecutor of the Republic of Serbia has the legal standing to file a 
request for review of a final and binding judgment rendered in the second instance, 
which violated the law to the detriment of the public interest. The request is to be 
filed with the Supreme Court, within three months from the date of the judgment 
becoming final and binding. The Supreme Court decides on the request without a 
hearing. If both revision and request for review of a final and binding judgment 
are filed against the same decision, the Supreme Court will decide on these legal 
remedies in a single decision. The former request for protection of the legality by 
the public prosecutor is today called a request for review of a final and binding 
judgment (Rakić-Vodinelić 2011, 554). 
39	 There are 12 reasons why a procedure that has been terminated by a court 
decision, in a final and binding manner, may be repeated at the request of a party 
within 60 days or 5 years. See Article 426 of the CPA. These reasons are: 1) the 
court was improperly composed or a judge who was required to be excluded by 
law or was exempted by a court decision was adjudicating, or a judge who did not 
participate in the main hearing participated in the judgment; 2) the party was not 
allowed to argue before the court due to unlawful conduct, in particular due to a 
failure to serve documents; 3) a person who cannot be a party to the proceedings 
participated in the proceedings as a plaintiff or defendant, or a party that is a legal 
entity was not represented by an authorized person, or a party that is incompetent 
to litigate was not represented by a legal representative, or the legal representative, 
or the party’s attorney, did not have the necessary authorization to conduct the 
proceedings or for individual actions in the proceedings, unless the conduct of 
the proceedings, or the performance of individual actions in the proceedings was 
subsequently approved; 4) the court decision is based on a false statement by a 
witness or expert; 5) the court decision is based on a document that was forged or 
in which untrue content was certified; 6) the court decision was made as a result 
of a criminal act of a judge, or a lay judge, the legal representative or attorney of 
the party, the opposing party or a third party; 7) the party gains the opportunity 
to use a legally binding court decision that was previously made between the same 
parties on the same claim; 8) the court decision is based on another court decision 
or on a decision of another body, and that decision is legally binding, revoked, or 
annulled; 9) the previous issue (Article 12) on which the court decision was based 
was subsequently legally binding, or finally resolved before the competent body 
in a different manner; 10) the party learns of new facts or finds or acquires the 
opportunity to use new evidence on the basis of which a more favorable decision 

further addresses when these remedies may be filed jointly, stating that the
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court decides how to proceed when a party has filed a revision or a request 
for a review of a final and binding judgment, as well as a retrial motion.40 
When a party first submits a retrial motion and, subsequently, files a revision 
or a request for a review of a final and binding judgment, the court as a rule 
suspends the revision or the review proceedings, pending decision on the 
retrial motion. In this way, the CPA prioritizes the legal remedy that allows 
for repeated proceedings and ultimately, for the rendering of a “correct” final 
and binding judgment.41

5.	THE EFFECTIVNESS OF REVISION IN THE CONEXT OF 
EXHAUSTION RULE UNDER ECtHR CASE LAW AGAINST 
SERBIA

In its case law, the ECtHR has often stated that revision is in principle 
considered an effective remedy, but this position has suffered exceptions, 
guided by the interpretation of the (in)effectiveness of this remedy in the 
specific facts of the cases before the Court.

In 2007, in a case concerning issues of paternity and child support,42 
during the admissibility stage of the application, it was noted, among 
other things, that the applicants had not complained to court presidents, 
the Ministry of Justice, or the Supervisory Board of the Supreme Court; 

could have been made for the party if those facts or evidence had been used in the 
previous proceedings; 11) the party gains the opportunity to use a decision of the 
European Court of Human Rights that established a violation of a human right, and 
this could have had an impact on the adoption of a more favorable decision; 12) the 
Constitutional Court, in the proceedings on a constitutional appeal, has established 
a violation or denial of a human or minority right and freedom guaranteed by the 
Constitution in the civil proceedings, and this could have influenced the adoption of 
a more favorable decision. 
40	 CPA, Article 434.
41	 CPA, Article 434.
42	 In the case of Jevremović v. Serbia, the Court considered an application 
submitted by two Serbian nationals who had initiated civil proceedings to establish 
paternity and secure child support. The proceedings began in 1999 and lasted for 
over eight years, marked by numerous delays and repeated remittals for retrial. The 
main reason for the prolonged duration was the respondent’s persistent refusal to 
undergo DNA testing, which significantly slowed down the process. Although the 
domestic courts issued rulings in favor of the applicants on three occasions, a final 
judgment establishing paternity and awarding child support was not rendered until 
2007. ECtHR, Jevremović v. Serbia, Application No. 3150/05, Judgment of 17 July 
2007, paras. 1–44.
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that they had not initiated a civil lawsuit for damages due to the excessive 
length of proceedings; and that they had not used the opportunity to appeal 
to the Court of Serbia and Montenegro. The Court, however, rejected these 
objections and found that none of the mentioned legal remedies met the 
effectiveness requirement under Article 35 (1) of the European Convention. 
It emphasized in particular that so-called “hierarchical complaints” – such 
as addressing court presidents or the ministry – have no binding legal effect 
and do not constitute a means of legal protection, but rather administrative 
measures of a discretionary nature. Likewise, the option of initiating a 
separate civil proceeding for damages was deemed ineffective, as it would 
involve a new dispute that could last for years and lacks the capacity to 
expedite the original proceedings or provide timely redress. Similarly, the 
Court of Serbia and Montenegro was not functional until July 2005 and was 
abolished following the dissolution of the state union. The Court therefore 
concluded that the state had not provided any legal remedy that was effective 
and accessible to the applicants during the relevant period, and thus declared 
the application admissible.43 Specifically, in response to Serbia’s argument 
that the applicant could have lodged a revision against a second-instance 
judgment rendered by the District Court,44 the Court found that revision was 
not a tool that had to be exhausted, as it noted that the revision could not 
expedite proceedings that had already been completed in the lower courts, 
nor to provide the first applicant with financial compensation for the delay 
of the proceedings.45 The criteria that the ECtHR used here to consider the 
effectiveness of the revision as a remedy were primarily the efficiency of the 
procedure.

In 2010, the Court pointed out that revision must, in principle and 
whenever available in accordance with the relevant civil procedure rules 
and given its nature, be considered an effective domestic remedy within the 
meaning of Article 35 (1) of the Convention.46 However, the effectiveness 
of revision was assessed through the prism of legal certainty under the 
specific facts of the case. The Rakić and Others v. Serbia case concerned 30 
applicants, police officers living and working in Kosovo, who complained 

43	 Jevremović v. Serbia, 17 July 2007, paras. 67–76.
44	 Jevremović v. Serbia, 17 July 2007, para. 89.
45	 Jevremović v. Serbia, 17 July 2007, para. 91. In this case, revision could have 
been filed only under very specific circumstances.
46	 ECtHR, Rakić and Others v. Serbia, Applications Nos. 47460/07 et al. Judgment 
of 5 October 2010, para. 38. The Court referred to Jevremović v. Serbia, 17 July 2007, 
para. 41; ECtHR, Ilić v. Serbia, Application No. 30132/04, Judgment of 9 October 
2007, paras. 20–21; and, ECtHR, Debelić v. Croatia, Application No. 2448/03, 
Judgment of 26 May 2005, paras. 20–21.



473

Extraordinary Remedies and Constitutional Complaint in Serbian Civil Procedure

473

about the inconsistent practice of the domestic courts regarding the 
payment of salary increases. Although some of them won their cases in the 
first-instance proceedings, the second-instance court (the District Court 
in Belgrade) dismissed their claims. Paradoxically, that same court, during 
the same period, ruled in favor of plaintiffs in more than 70 other identical 
cases. This practice led to significant judicial inconsistency, given that the 
cases were based on the same facts and identical legal grounds. Despite a 
principled understanding of the effectiveness of revision, the Court found 
that the inconsistent practice of the domestic courts had created a state 
of persistent uncertainty. The Court rejected Serbia’s objection that the 
applications should be dismissed as inadmissible, holding that the state of 
permanent legal uncertainty deprived the applicants of a fair trial before the 
District Court.47 According to the ECtHR, this state of permanent uncertainty 
must have in turn undermined public trust in the judiciary – such trust being 
one of the basic components of a state founded on the rule of law.

The Rakić and Others v. Serbia case is specific because the ECtHR 
considered it important to link the issue of admissibility of the application, 
compliance with the exhaustion rule, and assessment of effectiveness, with 
the question of the merits of the complaints by the applicants, who claimed 
that the inconsistent practice of the Serbian courts had led to a violation of 
their rights protected by the Convention. The Court held that, even if revision 
were available and utilized, it could not have ensured the consistency in 
judicial decision-making, with respect to the claims in question.48

The examination of whether it was necessary for the applicants to 
exhaust revision before submitting the application to the ECtHR in order 
for the application to be considered, i.e., to exceeded the initial admissibility 
threshold, was practically reduced to the question whether another legal 
remedy (an extraordinary legal remedy) would have protected the applicants 
from a violation of the Convention (the right to a fair trial).49 In the end, 
the notion of revision as an effective remedy “in principle”, did not deprive 
the applicants of access to the European Court in this case, in light of the 
practice of the Serbian courts, which had left citizens in legal uncertainty, 
and the ECtHR’s understanding that the filing of a revision would not have 

47	 Rakić and Others v. Serbia, 5 October 2010, paras. 43–44. The Court referred 
to Jevremović v. Serbia, 17 July 2007, para. 41, Ilić v. Serbia, 9 October 2007, paras. 
20–21; and, Debelić v. Croatia, 26 May 2005, paras. 20–21.
48	 Rakić and Others v. Serbia, 5 October 2010, paras. 43–44. The Court referred 
to Jevremović v. Serbia, 17 July 2007, para. 41, Ilić v. Serbia, 9 October 2007, paras. 
20–21; and, Debelić v. Croatia, 26 May 2005, paras. 20–21.
49	 Rakić and Others v. Serbia, 5 October 2010, paras. 30–32. 
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altered the State’s treatment. In this case, the Court reiterated its position 
that applicants are required to exhaust only those legal remedies that 
are effective and practically accessible, and not merely those that exist 
formally but offer no realistic prospect of success or do not provide effective 
protection of rights. It emphasized in particular that inconsistency in judicial 
practice – when it is persistent, obvious, and cannot be remedied within the 
national legal system – constitutes a valid basis for concluding that domestic 
remedies are insufficient within the meaning of Article 35 of the Convention.

In 2011, the Court noted “in passing” that it had already established 
that revision in civil proceedings was, in principle, an effective legal 
remedy within the meaning of Article 35 (1) of the Convention.50 In this 
case, the Court ruled on the effectiveness of a request for an extraordinary 
review of a decision in an administrative dispute, relying on its position 
on the effectiveness of extraordinary legal remedies in civil and criminal 
proceedings. The Court pointed out the following: “As the request for judicial 
review in the administrative dispute, even if described as ‘extraordinary’ in 
the Administrative Dispute Act (zahtev za vanredno preispitivanje sudske 
odluke) corresponds to the said remedies in civil and criminal proceedings 
[revision and request for review of the lawfulness of a final judgment], the 
Court considers that, given its nature, it must also, in principle and whenever 
available in accordance with the relevant rules on procedure, be considered 
an effective domestic remedy within the meaning of Article 35 (1) of the 
Convention.”51

In the Mirković and Others v. Serbia case from 2018, several retired public 
sector workers initiated civil proceedings against the Republic Pension and 
Disability Insurance Fund, claiming that their pensions had been calculated 
contrary to the law and government decisions. Although some of them 
prevailed at first instance, the Court of Appeal overturned those judgments 
and dismissed their claims. The applicants lodged revision requests with 
the Supreme Court of Cassation, but these were rejected. In the proceedings 
before the European Court, the Government of Serbia argued that it was 
necessary for the applicants to make use of a revision, given that this remedy 
was effective in the cases of fellow applicants and it was “highly probable 

50	 ECtHR, Lakićević and Others v. Montenegro and Serbia, Application Nos. 
27458/06, 37205/06, 37207/06 et al., Judgment of 13 December 2011, para. 50. 
The Court relied on Rakić and Others v. Serbia, 5 October 2021, paras. 37 and 27; 
Debelić v. Croatia, 26 May 2005, paras. 20–21; and ECtHR, Mamudovski v. the Former 
Yugoslav Republic of Macedonia, Application No. 49619/06, Judgment of 10 March 
2009.
51	 Lakićević and Others v. Montenegro and Serbia, 13 December 2011, para. 50 
(emphasis added).
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that had the applicants used it, they would have succeeded.”52 The Court 
observed that revision was an extraordinary legal remedy that is granted 
only exceptionally in the Serbian legal system, referring to an interpretation 
of the CPA provision that prescribes the conditions for a “special revision”, 
stating that a competent court of appeal may “exceptionally” decide that a 
revision is admissible if it would be expedient to resolve “a legal issue of 
general interest”, to harmonize inconsistent case law, or to adopt a “new 
interpretation of the law”.53 A “special revision” is an exceptional legal remedy 
under Serbian law that may be used even when the value of the dispute does 
not exceed the statutory threshold, provided that the case involves matters 
of significance to the legal system or deviations from constitutional or 
Convention standards. However, the Court rejected this objection. It found 
that the Government had failed to provide concrete evidence that the “special 
revision” was available and effective in practice under the circumstances of 
the case, nor had it identified any instance in which it had actually led to the 
correction of inconsistent judicial practice. The Court emphasized that the 
burden of proving the effectiveness of a legal remedy lies with the State, not 
with the applicants.

In that regard, the European Court reaffirmed its position that, under 
Article 35 (1) of the Convention, applicants are only required to exhaust those 
remedies that are not only formally available but also effective in practice. 
Although revision is recognized in principle as an effective remedy, in this 
case it failed to prevent the existence of clear and lasting inconsistencies in 
judicial decision-making. The State did not provide an internal mechanism to 
harmonize judicial practice in cases that were factually and legally identical. 
The Court therefore declared the applications admissible and once again 
reiterated that the exhaustion of domestic remedies is not a formality, but 
requires a real and effective possibility of redress within the national legal 
system.

Referring to the Guidelines of the Constitutional Court related to the 
procedure for a preliminary examination of constitutional complaint of 
2 April 2009, the Court pointed out that it would be overly formalistic to 
require of the applicants to exercise a remedy that even the highest court of 
their country would not oblige them to exhaust.54 Relatedly, it is necessary 

52	 Mirković and Others v. Serbia, 26 June 2018, para. 91.
53	 Mirković and Others v. Serbia, 26 June 2018, para. 102.
54	 Mirković and Others v. Serbia, 26 June 2018, paras. 103–104: “In its guidelines 
(Stavovi Ustavnog suda koji se odnose na postupak prethodnog ispitivanja ustavne 
žalbe) of 2 April 2009 the Constitutional Court noted that an appeal on points of law 
must be exhausted before a constitutional appeal may be lodged only if the former 



J. Todić, H. Todorović (str. 457–494)

476	 Anali PFB 3/2025Anali PFB 3/2025

to bear in mind the position of the Constitutional Court from 2019 that 
according to the currently applicable regulations, the “special revision” does 
not constitute an effective legal remedy,55 and the proposal by the Supreme 
Cassation Court (currently the Supreme Court) to amend the provisions of 
the CPA regarding this remedy, which, if adopted, would significantly tighten 
the conditions for its filing.56

It follows from the above case law of the Court that, while the ECtHR often 
emphasizes that revision is in principle considered to be an effective legal 
remedy, the above examples point to situations in which the Court, for various 
reasons, has accepted applications where the applicants had not utilized 

Civil Procedure Act itself provided for the direct admissibility of the former, thus 
implicitly excluding Article 395 of the former Civil Procedure Act, whose application 
has always been contingent upon a favourable, discretionary, assessment of the 
court of appeal concerned.  In view of the above, it would be unduly formalistic of 
the Court to require the applicants to exercise a remedy which even the highest 
court of their country would not oblige them to exhaust [...]. In any event, the 
Constitutional Court did not reject the applicants’ constitutional appeals for their 
failure to lodge appeals on points of law.”
55	 The authors note that on 25 December 2019, the General Session of the Supreme 
Court adopted the Initiative and Proposal for Amendments to the Provisions of the 
CPA, which include amendments to the provisions on the admissibility of revision. 
The position of the General Session of the Supreme Court was that the conditions 
for declaring both regular and special revisions must be tightened, in order to 
enable the “effective and timely decision-making” of the Supreme Court on this 
legal remedy. The initiative and proposal of the Supreme Court are based on an 
analysis of the effectiveness of existing legal remedies. It is interesting that since 
the introduction of the institute of special revision by the Law on Civil Procedure 
in 2012, until 31 October 2019, the Supreme Court had dismissed 95% of special 
revisions for the lack of admissibility, while only in 5% of cases a decision was made 
on the merits. In support of the proposed amendments, the General Session of the 
Supreme Court of Justice cited the overloading of the resources of the highest court 
in the Republic of Serbia due to the large number of cases under special revision, 
as well as the fact that the Constitutional Court had assessed special revision an 
“ineffective legal remedy”. The proposed amendments to the provisions of the CPA 
on special revision issued by the General Session of the Supreme Court of Justice 
were included in the Draft Amendments to the Law on Civil Procedure of 19 May 
2021. Nacrt zakona o izmenama i dopunama Zakona o parničnom postupku. https://
www.mpravde.gov.rs/obavestenje/33408/nacrt-zakona-o-izmenama-i-dopunama-
zakona-o-parnicnom-postupku-1952021-godine.php, last visited June 1, 2024.
56	 At writing time, the status of the procedure for adopting the current Draft 
Amendments to the LPP (which includes the aforementioned proposal to amend 
the provisions on special revision) is still unknown, and it remains unclear whether 
and how the position of the Supreme Court on this extraordinary legal remedy 
will affect the right to seek protection before the ECtHR. However, it should also 
be noted that given that special revision is already considered an ineffective legal 
remedy, stricter conditions would likely result in this remedy being regarded as 
even less effective.

https://www.mpravde.gov.rs/obavestenje/33408/nacrt-zakona-o-izmenama-i-dopunama-zakona-o-parnicnom-postupku-1952021-godine.php
https://www.mpravde.gov.rs/obavestenje/33408/nacrt-zakona-o-izmenama-i-dopunama-zakona-o-parnicnom-postupku-1952021-godine.php
https://www.mpravde.gov.rs/obavestenje/33408/nacrt-zakona-o-izmenama-i-dopunama-zakona-o-parnicnom-postupku-1952021-godine.php
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revision or where the revision procedure had not been completed by the 
time the application was submitted to the ECtHR. Revision’s admissibility-
relevant status is contingent on its practical ability to resolve the alleged 
violation and to offer redress within the domestic legal system. Inconsistent 
application by domestic courts, particularly where identical legal and factual 
situations are treated divergently, combined with a lack of evidence that 
revision (including “special revision”) can rectify such discrepancies, leads 
the ECtHR to conclude that exhaustion is not required in such contexts.

In situations where there is an established practice of the Supreme Court 
to rule on a revision in a way that favors a potential ECtHR applicant, the 
revision should be filed because the ECtHR is very likely to consider this 
remedy effective. On the other hand, if there are clear indications that filing 
a revision would only prolong the proceedings, with no realistic prospect 
that the party would receive adequate compensation through this remedy 
or for the national judicial system to allow for consistency in the decision-
making, it appears that the ECtHR would have reasons to consider that 
the revision does not constitute a remedy that must have been exhausted. 
Revision appears to be a safe step, as it is often difficult to have clear insight 
into the Supreme Court’s revision-related rulings, both in terms of potential 
chances for success and the speed of the decision-making, especially if the 
potential ECtHR applicant is not represented by a lawyer.

On the other hand, it is clear from the aforementioned judgment in 
Mirković and Others v. Serbia that, before filing their application, the applicant 
should also consult the practice of the Constitutional Court on the necessity 
of revision, as a precondition for filing a constitutional complaint in the 
specific type of dispute. In particular, if the Constitutional Court ruled on 
the merits of a constitutional complaint, regardless of the fact that the party 
had not first resorted to the Supreme Court with a revision, it is likely that 
the ECtHR will not consider such an application inadmissible. It should be 
borne in mind, however, that such situations will, as a rule, be less frequent 
than those where filing a revision was expected, with the exception of cases 
concerning the abovementioned “special revision”.

The above-mentioned decisions collectively establish that while revision 
is generally accepted as an effective legal remedy in Serbian civil law, it 
cannot be presumed effective in abstracto. Its acceptance for admissibility 
purposes under Article 35(1) ECHR depends on a case-specific, pragmatic 
evaluation of its practical accessibility, legal certainty, and remedial potential. 
The Court’s approach confirms a consistent preference for substance over 
form in the application of admissibility criteria and highlights that the mere 
formal availability of a remedy is not sufficient to meet the exhaustion 
requirement under the Convention.
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6.	THE EFFECTIVENESS OF THE REQUEST FOR REVIEW OF 
FINAL AND BINDING JUDGMENTS IN THE CONTEXT OF THE 
EXHAUSTION RULE UNDER ECtHR CASE LAW INVOLVING 
SERBIA

The ECtHR case law in the domain of the exhaustion rule interprets legal 
remedies that the applicant may lodge in person as accessible and effective 
(Registry of the European Court of Human Rights 2023, 118). Since a request 
for review of a final and binding judgment may be brought only by the Public 
Prosecutor of the Republic of Serbia,57 it appears that this legal remedy does 
not a priori fall within the group of remedies that must be exhausted in 
order for an ECtHR application to be regarded as admissible.

In particular, in the case of Serbia, the ECtHR took the view that the 
request for the protection of legality was not considered effective precisely 
because it was discretionary.58 In Lepojić v. Serbia (albeit in the context of 
criminal proceedings) the Court held in 2007 that only the competent public 
prosecutor could file a request for review of the legality of a final and binding 
judgment, on behalf of the applicant, and, moreover, that the authority had 
complete discretion as to whether to do so. While the applicant was entitled 
to request it, they certainly had no right to personally lodge this legal remedy. 
The request for review of the legality of a final and binding judgment was 
therefore considered ineffective under Article 35 (1) of the Convention.59

Still, in a later judgment, the Court made an exception in favor of the 
applicant, when this extraordinary remedy was successful.60 During the 
proceedings before the Court in Petrović v. Serbia, the Government of Serbia 
argued that the applicant had waited for the decision of the Supreme Court 

57	 CPA, Article 421(1).
58	 ECtHR, Petrović v. Serbia, Application No. 40485/08, Judgment of 15 July 2014, 
para. 59, relying on ECtHR, Lepojić v. Serbia, Application No. 13909/05, Judgment of 
6 November 2007, para 54.
59	 Lepojić v. Serbia, 6 November 2007, paras. 54 and 57. 
60	 “[T]he Court notes that the request for the protection of legality was admittedly 
of a discretionary character, and normally such a remedy is not considered to 
be effective [...] and could not restart the running of the six-month limit [...]. 
Nevertheless, situations in which a request to reopen the proceedings actually 
results in a reopening, or in which a request for extraordinary review is successful, 
may be an exception to this rule [...], though only in relation to those Convention 
issues which served as a ground for such a review or reopening and were the object 
of examination before the extraordinary appeal body [...]. The Court considers 
that the situation in the present case falls into the category of exceptional cases.” 
Petrović v. Serbia, 15 July 2014, 59, 60.
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of Cassation on the request for the protection of legality, instead of applying 
to the Court in Strasbourg immediately. The Court, however, considered 
that the applicant’s conduct was reasonable because: (1) she had submitted 
a request to the public prosecutor to initiate the protection of legality 
procedure, which directly addressed the same allegations she later raised 
before the Court; and (2) the request for the protection of legality was 
successful – the Republic Public Prosecutor sharply criticized the previous 
decisions of the domestic courts as incorrect and arbitrary. For these reasons, 
the Court found it reasonable that the applicant had awaited the Supreme 
Court’s ruling on the prosecutor’s request, and thus concluded that she had 
not deliberately attempted to delay the time-limit under Article 35(1) of the 
Convention by using potentially inappropriate remedies that could not have 
provided her with effective redress, as the Government had claimed.61

The ECtHR additionally declared the decision of Supreme Court on the 
request for review of the legality of a final and binding judgment in this case 
as a final decision within the meaning of Article 35(1) of the Convention, 
finding that the deadline for submitting the ECtHR application (then six 
months) starts running only from the moment of receipt of this decision.62

It follows from the foregoing that, in the ordinary course of events, it is not 
necessary to exhaust the request for review of a final and binding judgment 
in order for an application to the ECtHR to be considered admissible. 
However, if the use of that remedy were to relate directly to the issues of 
the Convention to be brought before the ECtHR, and the Public Prosecutor 
of the Republic of Serbia decides to submit a request to the Supreme Court, 
the future applicant before the ECtHR may wait for the decision on that 
extraordinary legal remedy, arguing that only the decision of the Supreme 
Court will be considered final in the proceedings in question, and that the 
four-month period begins to run after the receipt of that decision.

Although a request for the review of a final judgment (request for the 
protection of legality) does not constitute an effective legal remedy in most 
cases, the case of Petrović v. Serbia serves as an important confirmation that 
the Court assesses the effectiveness of legal remedies in a functional and 
context-specific manner. When concrete results are demonstrated and when 
the conduct of the parties is deemed reasonable in the given circumstances, 
the Court is willing to make an exception and recognize the effort as relevant 
for the admissibility assessment.

61	 Petrović v. Serbia, 15 July 2014, para. 60. 
62	 Petrović v. Serbia, 15 July 2014, para. 61.
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Such interpretation, however, should be approached cautiously and 
exceptionally. In the first place, the question arises whether the potential 
ECtHR applicant will have time to inform the Public Prosecutor of the 
Republic of Serbia of the relevant violation of rights, within the period of four 
months from the adoption of the final decision required by the Convention, 
and learn whether the authority will decide to file a request for review with 
the Supreme Court. The deadline for filing a request by the Public Prosecutor 
is three months from the date the judgment becomes final and binding.63 
The rather short deadline suggests that the applicant must be prepared to 
promptly adjust its strategy concerning the ECtHR application. Irrespective 
of the Public Prosecutor’s actions, it would be advisable for the applicant to 
be prepared to ground the application’s admissibility with the argument that 
the final and binding judgment rendered at the second instance represents a 
final decision within the meaning of Article 35(1) of the Convention, as well 
as to submit the ECtHR application swiftly, without waiting for to the Public 
Prosecutor to act.

7.	THE EFFECTIVENESS OF THE MOTION FOR RETRIAL IN THE 
CONTEXT OF EXHAUSTION RULE UNDER ECtHR CASE LAW 
INVOLVING SERBIA

While referring to judgments rendered against other states, in a 2011 
case, Court pointed out that a retrial of a case that had ended with a final 
and binding court decision cannot usually be regarded as an effective 
means within the meaning of Article 35 (1) of the Convention, but that 
the situation may be different if it is established (in view of the previous 
practice of courts in similar proceedings) that such a motion may be 
considered effective.64

In the given case, Šorgić v. Serbia, the applicant had initiated compensation 
proceedings which lasted excessively long – more than eight years. 
After exhausting ordinary legal remedies and having his constitutional 
complaint rejected, the applicant submitted an application to the Court. The 
Government of Serbia, among other things, argued that the applicant had 
failed to await the outcome of a request for the retrial, which he himself 
had submitted and which remained unresolved at the time he applied to the 
Court. The Court noted that, while the case was not without all chances of 

63	 CPA, Article 421(3).
64	 Šorgić v. Serbia, 3 November 2011, para. 54. 
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success (referring to similar practice of the Serbian courts), the proceedings 
had been pending for more than five years, with two referrals to the lower 
court. The Court observed that the case was again before the court of first 
instance at that moment, with little chance that a final and binding decision 
would be issued soon. The ECtHR therefore deemed that Serbia’s objections 
must be rejected.65

The foregoing prompts the question whether the decision of the 
ECtHR would have been different had the procedure for deciding on this 
extraordinary legal remedy before the Serbian courts been shorter. If the 
retrial procedure had been shorter and had led to some compensation or a 
positive outcome for the ECtHR applicant, the Court would have potentially 
focused on assessing the effectiveness and proposing retrial directly, 
without addressing the speed of justice. In any case, it is evident that the 
relevant criteria for the Court’s assessment were precisely the efficiency of 
the procedure and the prospects of success before the court that had been 
hearing the case at the moment of the ECtHR’s consideration (bearing in 
mind the previous similar practice of said court).

In a case from 2018, Serbia argued that a motion for a retrial was an 
effective remedy, pointing to the relevant decision of the Constitutional Court 
that had established a violation of the right to a fair trial in circumstances 
that mirrored those of the ECtHR applicants.66 In this case, the Court rejected 
Serbia’s objection, emphasizing that applicants are not required to exhaust 
extraordinary and uncertain remedies, such as the reopening of proceedings, 
unless the State convincingly demonstrates that such a remedy is effective 
in practice. In this case, the Government failed to provide evidence that a 
request for reopening could have led to the correction of inconsistencies in 
judicial practice. Referring to Šorgić v. Serbia, the Court stressed that, in any 
event, a motion for the retrial of a case concluded on the basis of a final and 
binding judgment cannot as a rule be regarded as an effective remedy within 
the meaning of Article 35 (1) of the Convention.67

The presented case law suggests that, in principle, a motion for retrial will 
not be regarded as an effective legal remedy that must be exhausted before 
resorting to the ECtHR. Exceptionally, if the proceedings on the motion have 
already been submitted while the ECtHR is deciding on the application, the 

65	 Šorgić v. Serbia, 3 November 2011, para. 56.
66	 Mirković and Others v. Serbia, 26 June 2018, para. 91.
67	 Mirković and Others v. Serbia, 26 June 2018, para. 100. 
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Court will rule on admissibility taking into account the previous practice of 
the Court in similar proceedings, the length of the retrial proceedings and 
the realistic possibility of the applicant to exercise their rights within a 
reasonable time.

8.	THE EFFECTIVENESS OF CONSTITUTIONAL COMPLAINTS 
IN THE CONTEXT OF THE EXHAUSTION RULE UNDER ECtHR 
CASE LAW INVOLVING SERBIA

8.1.	Conditions for Submitting Constitutional Complaints in the 
Republic of Serbia

In the Serbian legal system, a constitutional complaint may be lodged 
against individual acts or actions of state bodies or organizations vested 
with public authority that violate or deny human and minority rights and 
freedoms guaranteed by the Constitution, within 30 days from the moment 
of receipt of the act by the last exhausted legal remedy, or from the date of 
the applicant’s knowledge of the undertaking or termination of the action. A 
constitutional appeal is a special and subsidiary remedy that can be brought 
only if other legal remedies for their protection have been exhausted or are 
not provided for, or if the right to judicial protection is excluded by law.68 
Both in the case of constitutional complaint and in the case of Article 35 
(1) of the Convention, it is not specified exactly what legal remedies must 
be exhausted in order to comply with the admissibility requirements, i.e., 
in the case of a constitutional complaint, not to be dismissed by a decision 
without entering into the merits of the request, due to the lack of procedural 
prerequisites.

These conditions or prerequisites for the admissibility of constitutional 
complaints are determined by the Constitution of the Republic of Serbia 
and the Law on the Constitutional Court. However, these acts do not 
contain a detailed explanation on the extraordinary legal remedies that 
must be exercised before the protection of the infringed right can be 
sought in proceedings before the Constitutional Court. Recognizing this 

68	 Arts. 82–92, Law on the Constitutional Court, Official Gazette of the Repub-
lic of Serbia, Nos. 109/2007, 99/2011, 18/2013 – Constitutional Court Decision, 
103/2015, 40/2015 – other law, 10/2023 and 92/2023).

https://www.google.com/search?sca_esv=255bbd3e2019d6ad&q=EFFECTIVENESS&spell=1&sa=X&ved=2ahUKEwjV6tS_z6WNAxXE3AIHHadEJk0QkeECKAB6BAgOEAE
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gap, the Constitutional Court adopted the abovementioned guidelines on 2 
April 2009,69 listing the legal remedies that must be exhausted for certain 
proceedings.

For civil proceedings, the Constitutional Court took the position that “by 
issuing a revision judgment, it will be considered that the last legal remedy 
before the filing of a constitutional complaint has been exhausted”. When 
revision is not permitted by law, “by issuing a decision on an appeal against 
a judgment or an appeal against a decision, it will be considered that the last 
legal remedy has been exhausted”.70 The Constitutional Court also states in its 
Guidelines that “[i]n the event that the applicant of a constitutional complaint 
in civil proceedings has filed a request for the protection of legality, the time 
limit for filing a constitutional complaint shall be calculated in relation to 

69	 Constitutional Court of the Republic of Serbia, Guidelines of the Constitutional 
Court in the Procedure of Examining and Deciding on a Constitutional Complaint, 
Su No. I–8/11/09, 2 April 2009, http://www.ustavni.sud.rs/page/view/163–100890/
stavovi-suda, last visited May 22, 2025.
70	 Constitutional Court, Guidelines of the Constitutional Court in the procedure 
of examining and deciding on a constitutional complaint, Full text of 30 October 
2008 and 2 April 2009, translated by author. “3.5. Position: In civil and non-conten-
tious proceedings, the issuance of a judgment on revision shall be deemed to have 
exhausted the last legal remedy before filing a constitutional complaint. In cases 
where revision is not permitted by law, the issuance of a decision on an appeal 
against a judgment or an appeal against a decision shall be deemed to have ex-
hausted the last legal remedy before filing a constitutional appeal. Position: In the 
event that the applicant for a constitutional complaint in civil proceedings has filed 
a request for protection of legality, the deadline for filing a constitutional complaint 
shall be calculated in relation to the date of delivery of the court’s decision on said 
legal remedy. Exceptionally: a) if the applicant for a constitutional complaint filed a 
constitutional complaint before the court’s decision on his request for protection of 
legality, the Constitutional Court shall decide on the constitutional complaint only 
after the issuance of a decision on the request for protection of legality; b) if the 
party has filed a constitutional complaint after receiving notification that the public 
prosecutor will not file a request for protection of legality, and does not file this 
extraordinary legal remedy itself, the timeliness of the constitutional appeal will be 
assessed in relation to the date of delivery of the court’s decision on the last legal 
remedy, within the meaning of the previous Paragraph. Position: If a constitutional 
complaint is filed against a decision of the Supreme Court of Serbia rejecting the 
revision or the decision on the request for protection of legality or against decisions 
that preceded the filing of these extraordinary legal remedies, the Constitutional 
Court may decide on the merits only on the decision made on the declared extraor-
dinary legal remedy, while the constitutional complaint, in the part in which the 
decisions of lower-instance courts are challenged, will be dismissed as untimely (if 
filed after the expiry of the deadline set by the Law), or inadmissible (if the chal-
lenged acts were adopted before the Constitution).”

http://www.ustavni.sud.rs/page/view/163–100890/stavovi-suda
http://www.ustavni.sud.rs/page/view/163–100890/stavovi-suda
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the date of delivery of the court’s decision on that remedy”.71 Still, the above 
guidelines do not provide a clarity as to whether a prospective constitutional 
complainant is obliged to exhaust all extraordinary legal remedies, or only 
revision. Such a situation is reminiscent of the considerations concerning 
the exhaustion of extraordinary legal remedies as an admissibility condition 
of an ECtHR application.

On the other hand, the question whether constitutional complaints are 
considered an effective remedy that must be exhausted before resorting to 
the ECtHR has been the subject of detailed consideration by the Court.

8.2.	Constitutional Complaint as Admissibility Condition Before the 
ECtHR

A constitutional complaint is, in principle, considered to be an effective 
legal remedy that constitutes a condition for the admissibility of an 
application to the ECtHR. That said, the assessment of effectiveness is subject 
to change in cases that show that the practice of the Constitutional Court is 
inconsistent or that this legal remedy cannot provide sufficient protection of 
the applicant’s rights.

Since a judgment in Vinčić and Others v. Serbia, the ECtHR has taken the 
position that a constitutional complaint should, in principle, be considered 
an effective legal remedy within the meaning of Article 35 of the Convention, 
in respect of all applications submitted after 7 August 2008 – a date on which 
the first merits decisions of the Constitutional Court were published in the 
Official Gazette of the Republic of Serbia.72 The ECtHR regularly refers to this 
case in its case law as the general rule on the effectiveness of constitutional 
complaints.

On the other hand, the effectiveness of constitutional complaint was 
particularly criticized in cases concerning two groups of issues: the 
inconsistency in domestic jurisprudence regarding the payment of daily 

71	 Constitutional Court of the Republic of Serbia, Guidelines of the Constitutional 
Court in the Procedure of Examining and Deciding on a Constitutional Complaint.
72	 ECtHR, Vinčić and Others v. Serbia, Application Nos. 44698/06, et al., Judgment 
dated 1 December 2009, para. 51. See also ECtHR, Golubović and Others v. Serbia, 
Application no. 10044/11, Decision of 17 September 2013, para. 43.
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allowances granted to reservists who served in the Yugoslav Army between 
March and June 1999,73 and debts from employment relations involving 
public enterprises.74

8.2.1.	 First Group: Daily Allowance of Reservists

The Vučković and Others v. Serbia case involved thirty separate 
applications. The applicants, reservists in the Yugoslav Army, complained 
of discrimination and inconsistency in domestic jurisprudence regarding 
the payment of daily allowances. After the demobilization, the Government 
refused to fulfill its obligation to the reservists. Following a series of public 
protests, an agreement was reached with certain reservists, and the payment 
was arranged for those who resided in municipalities that were considered 
“underdeveloped”, considering these reservists to be vulnerable, i.e., in 
worse financial condition.75

The ECtHR applicants did not live in the municipalities designated by the 
Government as relevant and did not receive payment of daily allowances. 
They decided to sue the State. Both the courts of first and second instances 
considered the claim for payment of daily allowances to be time-barred, 
applying a three-year time limit, unlike other courts in the country, which 
used to apply five-year and sometimes 10-years statute of limitation. Due to 
this inconsistency, the applicants resorted to the Constitutional Court, filing 
a constitutional complaint.

The ECtHR analyzed the submissions at a time when the constitutional 
appeals were still pending. For this reason, Serbia argued that the petitions 
before the ECtHR should be dismissed as premature.76 For their part, the 
applicants argued that a constitutional complaint may not be considered an 
effective remedy, given the specific circumstances of their case.77

73	 See ECtHR, Vučković and Others v. Serbia, Applications Nos. 17153/11 et al., 
Judgment dated 28 August 2012, paras. 70–74.
74	 ECtHR, Milunović and Čekrlić v. Serbia, Applications Nos. 3716/09 and 38051/09, 
Decision of 17 May 2011; ECtHR, Krndija and Others v. Serbia, Applications Nos. 
30723/09 et al., Judgement of 27 June 2017, para. 56. Similarly, see Riđić and Others 
v. Serbia, para. 68 et seq. See also Beširević et al. 2017, 473–474.
75	 Vučković and Others v. Serbia, 28 August 2012, para. 66.
76	 Vučković and Others v. Serbia, 28 August 2012, para. 66.
77	 Vučković and Others v. Serbia, 28 August 2012, para. 67.

https://hudoc.echr.coe.int/eng#{%22appno%22:[%223716/09%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2238051/09%22]}
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In examining the admissibility of the applications, the ECtHR analyzed 
the available jurisprudence on constitutional complaints submitted by the 
reservists. In the cases that were situationally similar to those of the ECtHR 
applicants, the Court found that the Constitutional Court had “ignored” the 
complaints “offering no substantive assessment of the issue whatsoever”.78 
For this reason, the ECtHR rejected State’s objections and found that, 
although constitutional complaint should, in principle, be regarded as an 
effective domestic legal remedy, which was not the case with the applicants’ 
applications. In the same case, the Grand Chamber rendered its own decision, 
where Serbia again raised the exhaustion objection. The Grand Chamber 
rendered an identical decision, holding that constitutional complaints were 
ineffective in these cases.79

8.2.2.	 Second Group: Debts to Employees of Public Enterprises

The second group of cases concerns nonenforcement of judgments 
rendered against companies with a majority public capital80 arising from 
debts stemming from employment relations. The ECtHR initially considered 
the constitutional complaint to be ineffective in this context, because the 
Constitutional Court did not provide comprehensive compensation, which, 
in addition to establishing the violation, should have included compensation 
for material and nonmaterial damages, and not only for nonmaterial 
damages.81

8.2.2.1.	 Milunović and Čekrlić v. Serbia

The applications in the Milunović and Čekrlić v. Serbia case relate to the 
nonenforcement of final and binding judgments rendered by the Municipal 
Court in Novi Pazar against the debtor Raška Holding AD (public enterprise) 
in favor of the applicants, based on a claim for remuneration they were 
entitled to during forced leave (Serbian State Attorney’s Office 2011).

78	 Vučković and Others v. Serbia, 28 August 2012, para. 72.
79	 Vučković and Others v. Serbia, 28 August 2012, paras. 67–68.
80	 Including those companies where a later change in their capital structure had 
taken place, resulting in state and public capital becoming the majority.
81	 This exception was established in Milunović and Čekrlić v. Serbia, 17 May 2011; 
Krndija and Others v. Serbia, 27 June 2017, para 56. Similarly, see Riđić and Others v. 
Serbia, para. 68 et seq. See also Beširević et al. 2017, 473–474.
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The State’s argument in favor of the inadmissibility of the applications 
was that one of the applicants had not filed a constitutional complaint 
at all, and that the other had not filed a claim for compensation in the 
manner prescribed by domestic law.82 The Court found that comprehensive 
constitutional protection should cover compensation for material and 
nonmaterial damages, in addition to the determination of a violation.83

The ECtHR noted that the Constitutional Court had found a violation of the 
constitutional rights of the first applicant, as well as that she was entitled to 
claim compensation for nonmonetary damage. With this decision, however, 
the Constitutional Court did not require the state to pay the material 
damages from its own funds, i.e., the amounts awarded in final and binding 
judgments, as it had been previously done in the judgments in Kačapor and 
Others, Crnišanin and Others, and Grišević and Others.84

Despite the fact that the applicant had never submitted a claim to the 
Damages Commission, the ECtHR held that the applicant had no real chance of 
obtaining compensation for material damage in the subsequent proceedings 
before the civil court since the Constitutional Court had not ordered the 
payment of the sum of money, but only requested the acceleration of the 
enforcement proceedings.85

In view of this factual context, the ECtHR held that, notwithstanding that 
constitutional complaints should in principle be regarded as an effective 
legal remedy for applications against Serbia in line with the Vinčić v. Serbia 
judgment, this avenue of compensation could not be considered effective in 
cases related to the violations alleged by the applicants.86

Interestingly, following these considerations, the ECtHR reserved the 
right to reconsider its position on constitutional complaint in the future, 
“if there is clear evidence that the Constitutional Court has subsequently 
harmonized its approach with the Court’s relevant case-law”.87 On the 
same occasion, the ECtHR noted the efforts to develop domestic case law in 
relation to enforcement proceedings in which the debtor is a company under 
restructuring. However, notwithstanding such attempts to comply with the 
case law of the Court, the ECtHR considered that, at that time, no effect had 

82	 Milunović and Čekrlić v. Serbia, 17 May 2011, para. 56.
83	 Milunović and Čekrlić v. Serbia, 17 May 2011, para. 62.
84	 Milunović and Čekrlić v. Serbia, 17 May 2011, para. 62.
85	 Milunović and Čekrlić v. Serbia, 17 May 2011, paras. 63–64.
86	 Milunović and Čekrlić v. Serbia, 17 May 2011, para. 66.
87	 Milunović and Čekrlić v. Serbia, 17 May 2011, para. 67.
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been achieved in relation to the Court’s request that the State pay from its 
own resources the amounts awarded by the final and biding judgments in 
question.88

8.2.2.2.	 Marinković v. Serbia; Krndija v. Serbia

A shift was made in the cases of Marinković v. Serbia and Krndija v. Serbia. 
Namely, the effectiveness of constitutional complaint as an extraordinary 
legal remedy was “restored” in cases where the liability of the respondent 
state for the nonenforcement of judgments rendered against public/state-
owned enterprises in bankruptcy proceedings and/or those that had ceased 
to exist, related to all applications filed after 22 June 2012 – the publication 
date of Constitutional Court Decision No. UŽ 775/2009 in the Official Gazette 
of the Republic of Serbia. However, this position did not apply to cases related 
to public/state-owned enterprises undergoing restructuring, because in this 
context the Constitutional Court was still prepared to award the appellants 
only compensation for the suffered nonmaterial damage.89

In those cases where the company was bankrupt or had ceased to exist, 
the Constitutional Court upheld the constitutional complaints and awarded 
the applicants not only amounts of nonmaterial damage, but also amounts of 
material damage, i.e., it ordered for the salaries to be paid from the budget.90

In the second type of cases, involving companies with predominant 
public capital that were undergoing restructuring, on 19 April 2012 the 
Constitutional Court adopted the position that there were no grounds for 
awarding material damages on account of amounts determined by the final 
and binding judgments of domestic courts, because enforcement proceedings 
in relation to such debtors could be initiated or continued. In line with the 
foregoing, several constitutional complaints were upheld (e.g., decisions Nos. 
UŽ 2544/2009 of 10 May 2012 and UŽ 2701/2010 of 30 May 2012), with 
the Constitutional Court awarding compensation for nonmaterial damage, 
while rejecting claims for payment of material damages.

88	 Milunović and Čekrlić v. Serbia, 17 May 2011, para. 67.
89	 Krndija and Others v. Serbia, 27 June 2017, para. 57. See Marinković v. Serbia, 
22 October 2013.
90	 Constitutional Court of Serbia, Decision No. Už-775/2009, Official Gazette of 
the Republic of Serbia No. 61/2012, 22 June 2012; Constitutional Court of Serbia, 
Decision No. Už-1392/2012, 13 June 2012.
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For these reasons, the ECtHR held that constitutional complaints may 
be considered effective in the first class of cases, related to bankruptcy. 
Conversely, for companies with predominantly public capital undergoing 
restructuring, the constitutional complaint remained an ineffective tool, so the 
applicants had no obligation to exercise it before resorting to the Court. As 
in the Milunović and Čekrlić case, the Court left the possibility to reconsider 
this position in the event that the Constitutional Court changes its practice 
and starts awarding material damages in cases involving companies that are 
under restructuring, in the same way as those involving companies that are 
bankrupt or have ceased to exist.

8.2.2.3.	 Ferizović v. Serbia

In the Ferizović v. Serbia case it was established that the Constitutional Court 
had elaborated and “fully harmonized” its approach to the nonenforcement 
of judgments rendered against public/state-owned enterprises under 
restructuring with the relevant case law of the Court, and that, as of 4 
October 2013, the constitutional complaint was again considered effective.91

In the present case, the applicant was an employee of a state-owned 
company that was in the process of restructuring at the time that the 
domestic court proceedings were lodged. A final and binding judgment 
was issued against the company, based on the applicant’s claim, ordering 
that the plaintiff be paid the amount of material damage (overdue wages, 
compensation for annual leave) as well as the costs of the proceedings. 
However, the final and binding judgment was never enforced, and the ECtHR’s 
application concerned the failure of the State to enforce the judgment and 
the absence of an effective domestic remedy in connection with the disputed 
nonenforcement. The application was filed without the prior exercise of a 
constitutional complaint.92

The ECtHR observed that the Constitutional Court, in its Decision No. 
UŽ 1712/2010, in the case of compensation for nonenforcement of a final 
and binding judgment rendered against a public/state-owned enterprise in 
the restructuring procedure, ordered the payment of both nonmaterial and 
material damage at the expense of the state budget, thus fully harmonizing 

91	 ECtHR, Ferizović v. Serbia, Application No. 65713/13, Decision of 26 November 
2013, para. 24; Krndija and Others v. Serbia, 27 June 2017, para. 58.
92	 Ferizović v. Serbia, 26 November 2013, paras. 2–11, 27.
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its conduct with the position of the Court. The Constitutional Court 
issued decisions with the same effect in cases Nos. UŽ 1645/2010 and UŽ 
1705/2010.93

As the Decision of the Constitutional Court No. UŽ 1712/2010 was 
published in the Official Gazette of the Republic of Serbia on 4 October 2013, 
the Court’s position was that as of that date, the constitutional complaint 
was considered an effective legal remedy within the meaning of Article 35, 
paragraph 1 of the Convention in this type of cases.94 Considering that on 
the same day, 4 October 2013, the application was submitted to the ECtHR, 
without first referring it to the Constitutional Court, the ECtHR considered 
that the domestic remedies had not been exhausted and dismissed the 
application as inadmissible.95

9.	CONCLUDING REMARKS

The authors examined whether, and in which situations, the ECtHR expects 
applicants from Serbia to exhaust extraordinary legal remedies and the 
constitutional appeal when claiming that their human rights were violated 
based on facts considered in civil proceedings. The analysis showed that the 
ECtHR’s stance on the effectiveness of these remedies has evolved over time 
and that their necessity in proceedings before the Court has always been 
closely tied to the facts of each specific case.

With regard to revision, although it is generally recognized as an effective 
means of legal protection, the Court has repeatedly determined that, in 
certain circumstances–particularly where domestic court practice was 
inconsistent or the prospects of success were low–revision did not represent 
a legal remedy that must necessarily be exhausted. The criteria guiding the 
Court were primarily procedural efficiency and legal certainty.

As for the motion for retrial and the request to review the finality of a 
judgment, the ECtHR generally does not consider these extraordinary legal 
remedies to be effective under Article 35(1) of the Convention, except in 
cases where the state clearly and convincingly demonstrates that these 

93	 Ferizović v. Serbia, 26 November 2013, paras. 12–17, 24.
94	 Ferizović v. Serbia, 26 November 2013, para. 25.
95	 Ferizović v. Serbia, 26 November 2013, paras. 26–27.
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remedies have produced real effects in protecting an individual’s rights. Even 
in such rare cases, the applicant’s actions must be reasonable and aimed at 
achieving effective protection.

The constitutional appeal is considered an effective and necessary 
legal remedy that must be exhausted before submitting an application 
to the ECtHR, starting from 2008, when the first substantive decisions of 
the Constitutional Court of Serbia were published. However, it too has not 
always been deemed effective – particularly in cases of inconsistent practice 
or where it failed to provide concrete and timely protection of rights.

The analysis indicates that there is no single, absolute answer to the 
question of whether all extraordinary legal remedies and the constitutional 
appeal must be exhausted in civil proceedings. The effectiveness of a legal 
remedy is assessed through the lens of specific facts, the domestic legal 
framework, and judicial practice. This approach by the ECtHR, though 
requiring careful assessment in each individual case, simultaneously 
underscores the responsibility of national judiciaries to maintain consistency 
and ensure timely access to justice.

In light of the analyzed case law of the ECtHR, it can be concluded that the 
application of the rule on exhaustion of domestic remedies in the context 
of applications against Serbia is dynamic and highly dependent on the 
circumstances of each case. Although revision and constitutional appeal are 
generally considered effective legal remedies, their practical applicability 
is evaluated based on criteria such as efficiency, legal certainty, and real 
availability. On the other hand, the request to review finality and the motion 
for retrial are less often considered necessary steps, except in specific 
situations where the state can convincingly demonstrate their effectiveness. 
The practical message emerging from this research is the need for each 
application before the Strasbourg Court to be prepared with a careful analysis 
of the domestic procedural context, taking into account not only the formal 
existence of legal remedies but also their actual ability to provide protection 
for the violated right. Such an approach reflects the essential nature of the 
principle of subsidiarity and highlights the importance of transparent and 
consistent judicial practice in Serbia’s judiciary as a prerequisite for effective 
legal protection.
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1.	INTRODUCTION

There is no doubt that the 4th Plenum of the Central Committee of the 
League of Communists of Yugoslavia (IV Plenum Centralnog komiteta Saveza 
komunista Jugoslavije, the Brioni Plenum), held on the Brioni islands on 
1 July 1966, was one of the momentous events in the history of socialist 
Yugoslavia. For the Yugoslav secret political police,1 i.e. the state security 
apparatus, this marked a pivotal moment. After more than 20 years (as 
the secret political police was established on 13 May 1944, during the 
Second World War) of stability, a tectonic change emerged regarding the 
organisation’s legal framework, operational pattern and social status.2 The 
Brioni Plenum provided the political grounds and strong incentives for the 
Yugoslav political elite to reform the secret political police – a crucial pillar 
of the communist regime in Yugoslavia. As in every authoritarian regime, 
the secret political police have been an inevitable ingredient of its existence 
and survival (Tanneberg 2020). As empirically demonstrated, especially in 
Eastern Europe in the late 1980s, such an establishment has been a necessary, 
although not a sufficient, condition for the survival of authoritarian regimes.

This paper aims to explore the 1966 reform of the Yugoslav secret political 
police from both the legal and operational perspectives, and to evaluate 
its outcome. The analysis spans from 1966 to 1980, concluding with the 
death of Josip Broz, the undisputed patriarch of socialist Yugoslavia, as the 
country’s political landscape underwent substantial changes following his 
passing. The research hypothesis of this paper is that the 1966 reform of 

1	 The secret political police was not the official name of the organisation(s), but 
it is the most precise description of its character and spirit. It is used following 
the title of the contribution by Leggett (1981) – The Cheka: Lenin’s Political 
Police. Nonetheless, the adjective ‘secret’ has also been included to emphasise 
the clandestine operations of the Yugoslav political police, following the doctrine 
and practice of the Cheka, based on the network of informers whose task was not 
known to the public. A more technical term – state security service – is used in this 
paper as a synonym for the secret political police.
2	 The Yugoslav secret political police was established as a section of the OZN 
(Odeljene zaštite naroda – Department for the Protection of the People, usually 
referred to as Ozna in Yugoslav languages) during the war, and following the 
fragmentation of the OZN in March 1946, it was organised as the UDB (Uprava 
državne bezbednosti, Department for State Security), a department of the Ministry 
of Internal Affairs, both on the federal level and the levels of federal units, usually 
referred to as Udba in Yugoslav languages. Udba became and still is a colloquial 
name, a moniker for any secret political police in socialist Yugoslavia, although it 
was renamed the SDB (Služba državne bezbednosti, State Security Service) in 1966. 
Renaming the secret political police was the first, swift, although only symbolic step 
of the 1966 reform. In the paper, this moniker is thoroughly accepted. 
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the Yugoslav secret political police was a failure. To examine this hypothesis, 
the following is an exploration of both the historical and political context 
of the reform, its aftermath, legislative changes, and, finally, changes in the 
operation’s pattern of the secret political police.

As to the methodology, the exploration is based primarily on the analysis 
of legislative documents, both statutory and sub-statutory texts, the review 
of selected primary historical sources (mainly documents deposited in the 
Archives of Yugoslavia), and considerations and critical examination of the 
insight about the topic in the literature, i.e. secondary historical sources.

The structure of the paper is organised according to its aim, with 
sections arranged in chronological order. The paper’s first section focuses 
on the 1966 political decision to reform the secret political police, its 
motives, and its details. What follows in the second section is the analysis 
of the substantial legislative changes that stemmed from the 1966 political 
decision and its legacy. The third section examines the onset of the reform 
reversal, beginning in the early 1970s, its underlying political motives, and 
its subsequent outcome. The complete reversal of the reform of the secret 
political police, which started in late 1973, is analysed in the fourth section 
of the paper. The fifth section of the paper deals with the state of affairs 
regarding the Yugoslav secret political police at the end of the era marked by 
the death of Josip Broz. The conclusion follows.

2.	THE BRIONI PLENUM AND ITS OUTCOME

As for the historical context, the road to the Brioni Plenum effectively 
started with the 1953 death of Joseph Vissarionovich Stalin and the 
steadfast consolidation of Josip Broz’s power as the undisputed communist 
leader of Yugoslavia. With all other political options in Yugoslavia being 
defeated and effectively eliminated, the Yugoslav political elite and its leader 
felt secure and confident, as their monopoly on power was protected and 
strengthened. The secret political police’s operations were unconstrained by 
any legislation. They were very effective in crushing any political opposition 
and establishing the groundwork for a ‘fear’ dictatorship, so the Udba earned 
a considerable reputation within the political elite.3

3	 The notion of ‘fear’ dictatorship, as opposed to ‘spin’ dictatorship, was 
introduced recently (Guriev, Treisman 2022). During the period prior to the Brioni 
Plenum, Yugoslavia was indisputably a ‘fear’ dictatorship.
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The political context and background of the Brioni Plenum were rather 
complicated, as the leading political player, Josip Broz, clearly sought to 
accomplish several political aims with this well-prepared session. The 
other political aims were not directly related to the secret political police. 
Accordingly, the paper focuses solely on the political background regarding 
the secret political police.4

It is very likely that Josip Broz’s confidence in the Yugoslav secret political 
police significantly declined during the 1960s, when he realised that he was 
no longer in full control of the organisation (Kovač, Dimitrijević, Popović-
Grigorov 2020). Perhaps he became anxious about the possible political 
challenges from the key people in the service (predominantly Aleksandar 
Ranković) to whom the incumbent officials and secret political police 
operatives expressed unconditional loyalty.5 Josip Broz’s introductory 
remarks at the Brioni Plenum provide some evidence that supports this 
concern, which was shared by a significant portion of the top echelon of the 
League of Communists of Yugoslavia (LCY), i.e. the incumbent political elite 
of the country. Josip Broz’s main remark was that it was a mistake that the 
secret political police had been autonomous from its inception, more than 
20 years ago. Nonetheless, it is hardly convincing that the secret political 
police was autonomous in the 1940s and 1950s, because it was in Josip 
Broz’s iron grip. It seems that his concern was the advent of autonomy of 
the secret political police (from him) in the early 1960s, setting the stage for 
a possible challenge to his political primacy in the country.

Another important insight from Josip Broz’s introductory remarks 
relates to the aim of the secret political police: according to him, it was an 
instrument of class struggle, organised based on revolutionary demand for 
combating ‘the activities of the class enemy’. As pointed out (Begović 2024, 
817), it is striking, even puzzling, that the head of the state and the leader 
of the political party, 21 years after he and his comrades accomplished a 

4	 The other political aims have been considered in modern Serbian historiography 
(Piljak 2010; Kovač, Dimitrijević, Popović-Grigorov 2020) and a section of the 
general contributions to the history of Yugoslavia (Petranović 1988; Bilandžić 1999; 
Radelić 2006). There is no historiographical consensus regarding the political aims 
of the Brioni Plenum, with the exception of the one related to the secret political 
police. This lack of consensus is of no concern for this paper.
5	 When exactly the confidence of Josip Broz in the secret political police started 
to decline and when it dropped below the critical point is subject to speculation. 
One way or the other, his action against the Udba came as a surprise to many senior 
officials of the secret political police. As pointed out by Vojin Lukić, one of these 
officials, Josip Broz offered warm congratulations on Udba’s 20th anniversary in 
1964 and gave its contribution to the country the highest marks (Lukić 1989, 56). 
The tables turned just two years later.
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revolution that wiped out all class enemies and established a political 
monopoly, pleaded for a struggle against the class enemy. This vividly 
demonstrates how anxious Josip Broz was about his unchallenged supreme 
political position at the time.6

The crucial document of the Brioni Plenum was the Conclusion (Zaključak), 
which provided the political groundwork for reforming the secret political 
police. It was ‘recommended’ by the Plenum that the Federal Government 
should ‘immediately and without delay’ start reorganising the ‘organs of state 
security’, i.e. the secret political police. Regarding the reform guidelines, the 
Plenum specified that external control of the secret political police should be 
established by the legislative and executive branches of power, and that such 
control should be based on constitutional provisions and law.7

The problem with this guideline was that state security issues were 
completely neglected in the Constitution.8 Furthermore, no legislative 
legal basis existed for the operation of the state security apparatus at the 
time. In short, there was no law, so the secret political police was effectively 
above the law.9 Perhaps the idea of the author(s) of the Conclusion and 
these guidelines was to signal that appropriate legislation should be 
adopted, as the legal grounds for the operations of the secret political police. 
Furthermore, the statement emphasised that state security should be based 
predominantly ‘on public institutions’, relegating secret political police to 
a secondary role and signalling the turning of the tables. Nonetheless, the 
statement also includes the notion that state security apparatus should be 

6	 Alternatively, this puzzling wording can be explained as a product of the casual 
selection of the standard Bolshevik rhetoric about the war against the ‘class enemy’, 
as an indispensable ingredient of the ‘dictatorship of the proletariat’. Considering 
the seriousness of the Brioni Plenum preparations, such sloppiness of Josip Broz’s 
wording is unlikely.
7	 There was no formal separation of powers between the legislative, executive, 
and judicial branches in socialist Yugoslavia. Instead, there was a constitutional 
concept of ‘unity of power’ (Marković 2022, 134–144). Accordingly, notions of 
‘legislative power’ and ‘executive power’ in this paper are both used as terminus 
technicus, according to their contemporary meaning.
8	 Article 115 of the 1963 Constitution only stipulated that the ‘Federation shall be 
directly responsible for the sovereignty, independence, territorial integrity, security 
and defence of Yugoslavia and its international relations’. The term ‘security’ 
remained vague – whether it means national security, state security, public security 
or any other form of security is dubious.
9	 The Ministry of Internal Affairs adopted some sub-statutory legal acts 
(instructions, guidelines, etc.), and all those texts were classified, i.e., known only to 
selected officials of the Ministry of Internal Affairs officials. Begović (2024) provides 
a review of the available sub-statutory legal acts of the time.
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authorised to act against ‘the activity of the class enemy’. Accordingly, the 
Central Committee of the LCY, following the political willpower of its leader, 
Josip Broz, provided a political platform for transforming the secret political 
police precisely into a secret political police (Begović 2024, 819).

The first step in the reform of the secret political police was the 
establishment of the Commission of the Federal Government for the Reform 
of the State Security Service (Komisija Saveznog izvršnog veća za reformu 
službe državne bezbednosti). The Commission’s first session was held only ten 
days after the Brioni Plenum.10 The Commission reviewed the draft theses 
for reorganising the state security service, prepared by the Federal Ministry 
of Internal Affairs.11 The final version of the document was adopted by the 
Commission on 20 September 1966 (Leljak 2016, 61 ̶ 70) and endorsed at 
the session of the Federal Government on 28 September 1966.12

There are three main sections of the theses: (1) scope of operations and 
authorities vested in the service, specifying that the authorities must be 
vested only by a statute, i.e. by legislation; (2) methods of operation of the 
service, prohibiting ‘indiscriminate’ monitoring of the citizens; (3) desirable 
‘decentralisation’ of the service, i.e. strengthening state security services 
(the secret political police) of the Yugoslav federal units, and assigning them 
substantial authority and workload. These three main points were the basis 
for the legislative reform introduced in late 1966.

3.	THE 1966 LEGISLATIVE REFORM AND ITS LEGACY

The main breakthrough in the 1966 legislative reform came at the end of 
the year when the Federal Parliament adopted a crucial piece of legislation: 
the Basic Law on Internal Affairs.13 A substantial part of this legislation 
(20 out of 62 sections) was dedicated to state security issues. This was the 

10	 The Commission’s inaugural and other meeting minutes are publicly available 
at the Yugoslav Archives (Arhiv Jugoslavije): AJ-837, KPR, II-5-d/45.
11	 Since the document is rather voluminous (15 pages, single-spaced) and well-
developed, it is reasonable to assume that work on the document started well ahead 
of the Brioni Plenum. In short, the outcome of the Brioni Plenum was known well 
before it took place. The document is publicly available: AJ-837, KPR, II-5-d/45.
12	 Minutes from the session of the Federal Government (Savezno izvršno veće), 
including the full text of the final version of the Theses for the Reform of the State 
Security Service, are publicly available: AJ-130, SIV, folder 388, unit 591.
13	 Osnovni zakon o unutrašnjim poslovima, Official Gazette of the SFRY, 49/66. The 
legislation was adopted on 9 December 1966.
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first time that a statute in socialist Yugoslavia provided legislative grounds 
for the operations of the secret political police, now labelled as the state 
security service. The piece of legislation was rather well-written, compact, 
and coherent.14

According to the Basic Law, the secret political police, i.e. the state 
security service, was specified as ‘an autonomous technical service’ within 
the Ministry of Internal Affairs. The service was authorised only to ‘collect 
intelligence’ to detect ‘organised and secret activities focused on undermining 
and overthrowing the constitutionally specified order’.15 Accordingly, 
the authority of the secret political police was limited only to gathering 
intelligence and discovering (no other action whatsoever) activities that 
were both organised and clandestine, and related to compromising the 
constitutional order. Although the authority of the secret political police 
was strictly limited to gathering intelligence, the scope of its work was 
not unambiguously specified, since ‘undermining and overthrowing the 
constitutional order’ is rather a vague notion, especially considering that the 
constitutional order was nothing but a LCY monopoly on power.16

14	 The evaluation of the 1966 Basic Law that follows is based on the analysis 
of Begović (2024, 824–828). This was a basic law enacted at the level of the 
Federation, enabling the federal units to adopt their legislation on internal affairs, 
including provisions on state security, provided that they were in compliance with 
the provisions of the federal basic law.
15	 It is rather intriguing that the action of the secret political police ‘against the 
class enemy’ was specified in the official document of the Central Committee of the 
LCY but not used in the legislative vocabulary of the statute’s text, instead using 
the notion of the ‘constitutional order’. Nonetheless, the crucial substance of the 
constitutional order in Yugoslavia at the time was a communist monopoly on power, 
which could have been challenged by the ‘class enemy’. Thus, these two notions 
ultimately do not contradict each other.
16	 The scope of work of the secret political police was specified in the sub-statutory 
text of the Rules of Engagement of the State Security Service (Pravila službe državne 
bezbednosti), a classified document adopted by the Minister of Internal Affairs in 
January 1967 (Leljak 2016, 371 ̶ 415). Although some of the ‘organised and secret 
activities focused on undermining and overthrowing the constitutionally specified 
order’ that was were under the scope of work of the state security service were 
precisely defined and linked to specific sections of the incumbent Penal Code of 
Yugoslavia, other activities were not criminal acts at all, even with the very lose 
specification at the end of the paragraph as ‘miscellaneous organised and secret 
actions focused to undermining and overthrowing the constitutionally specified 
order’, effectively meaning that secret political police could be engaged in the case 
of any activity that presumably could have been associated with the constitutional 
order. Since the constitutional order was a communist political monopoly, the 
character of the state security service as a political police was even reinforced by 
this sub-statutory text, a product of the 1966 legislative reform.
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The Basic Law rather clearly delimitated the turf, i.e. the terrain of 
activities, between the federal secret political police and those of the 
Yugoslav federal units, with substantial turf allocated to the federal unit’s 
police. Notwithstanding the rather clear legal demarcation between the 
activities of the secret political police operations at two levels – the federal 
and those of the federal units – it was rather painstaking and cumbersome 
to follow it in day-to-day operations.

Finally, the Basic Law stipulated that the secret political police was 
accountable to both the executive and legislative branches of government 
and that it was required to provide on-demand reports on the service’s 
operations and capacity. Although there were no provisions regarding the 
content of the reports and the procedures for their endorsement, the Law 
on the Commission for Control of State Security Services, adopted in October 
1968, closed this legal gap.17

The main accomplishment of the 1966 legal reform was that the secret 
political police became ‘civilised’. Its operations were based on a piece of 
legislation, and the legal obligation for external control (by the legislative 
and executive branches of the government) of the secret political police was 
introduced. The 1966 legal reform undoubtedly further decentralised the 
secret political police. Nonetheless, that was hardly its main accomplishment, 
especially considering that the service was not thoroughly centralised prior 
to1966.

Apart from the legislative changes, the Commission’s work resulted in two 
significant developments. The first was the ‘revision of the documentation’, 
an official euphemism for the destruction (by incineration) of selected secret 
police documentation – archived files on individuals. The revision was ordered 
by the Commission for Control of State Security Services, which provided 
a simple benchmark: all personal files not documenting that an individual 
was involved in ‘enemy activity’ were to be destroyed. The benchmark was 
straightforward, but the problem was that the rather vague notion of ‘enemy 
activity’ was not precisely specified, giving substantial latitude for deciding 
which personal files should be destroyed. The task of selecting personal files 
was assigned to technical commissions appointed by the heads of the secret 
political police departments (at the federal level, federal units level, etc.). 
These commissions both made decisions and implemented them.

17	 Zakon o osnivanju Komisije za kontrolu službi državne bezbednosti, Official 
Gazette of the SFRY, 40/68. The legislation was adopted on 25 September 1968.
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As this was the very first ‘revision of the documentation’ in the history 
of the Yugoslav secret political police – save some revisions in the Socialist 
Republic of Croatia (Dimitrijević 2001) – the starting point for revision was 
quite high: the number of personal files was staggering. According to the 
report by the Control Commission, as of 1 July 1966, there were 2,754,923 
personal files in the secret political police archives, equating to 14 per cent 
of the country’s total population at the time. It is estimated (data for Croatia 
is missing) that these files took up around 12,000 liner meters of documents. 
The process took three years to complete. The result was that 2,141,155 
files (around 78%) were destroyed (incinerated), 153,598 files (around 5%) 
were transferred to the military security service and academic institutions, 
and the remaining 460,170 files (around 17%) were retained in the archives 
of the secret political police.18

Although the technical commissions, appointed by the heads of the 
secret political police sections, were sovereign in selecting which files 
to destroy or retain, the Control Commission oversaw the process. The 
monitoring was somewhat inadequate, only relying on random checks of the 
retained personal files. Hence, the secret police staff was effectively free to 
destroy all the files they considered could compromise the image of their 
establishment’s track record.

The other significant development was a substantial decrease in the size 
of secret political police personnel, accompanied by employee reshuffling, 
with major shedding of the staff in the top echelons of the service. This 
development should be considered in light of some background information. 
At the inception of the secret political police, during the war or immediately 
after it, the recruitment criteria were stringent in terms of ability for the 
service and loyalty to the communist idea, manifestly demonstrated during 
the war. The recruitment policy was not as strict in the two decades that 
followed the Second World War, up to 1966. Even patronage surfaced, with 
excessive recruitment of loyal individuals – those who were ‘one of us’, 
irrespective of their abilities. New jobs and organisational units were not 
created in line with the operational needs of the secret political police, but 
with the idea of a dwelling for loyal individuals.19 That was one source 
of the gross overemployment in the secret political police; the other was 
the character of the service, based on the concept of ‘total coverage’, i.e. 

18	 All the data according to the report publicly available: AJ-130, SIV, folder 558, 
1969. SSUP SDB, str. Pov. 01 br. 42, 5 February 1969, Revizija dokumentacije Služne 
državne bezbednosti.
19	 According to the report publicly available: AJ-212, Savezni sud, folder 18, 1966, 
Izveštaj o deformacijama u radu Službe državne bezbednosti.



S. M. Cvetković (str. 497–524)

506	 Anali PFB 3/2025Anali PFB 3/2025

monitoring all citizens of the country, as anyone could be involved in ‘enemy 
activity’. Implementing this concept was low-tech and labour-intensive, 
requiring substantial operational networks of those who run the informers. 
Hence, for targeted monitoring, which was needed at least as lip service 
according to the new guidelines, the secret political police staff was too big.

Precise data on the dynamics of staffing the secret political police and 
the number of personnel employed is not available. The total number of 
employees of the Federal Ministry of Internal Affairs in 1961 was 3,864, 
and it is estimated that roughly half of them were allocated to the (federal) 
secret political police. In 1966, after the reorganisation of the secret political 
police, the number was somewhat lower, at 2,809; in April 1967, it was 
1,160, and at the end of 1967, the total number of employees was 934 (342 
in the secret political police). Accordingly, the decrease in the federal secret 
police staff over six years was approximately 83 per cent. It is reasonable 
to assume that some employees of the federal secret political police were 
transferred to the secret political police of the federal units. Since there is no 
data on that number, this hypothesis cannot be tested. Nonetheless, when 
the process of decentralisation of the secret political police was completed 
at the end of September 1967, the total number of staff of both the federal 
service and the services of the federal units was 2,245. The cumulative 
number of staff in the services of all federal units was 1,954 (87% of total 
employees).20

The reshuffling and labour shedding in the top echelons of the secret 
political police was considered a hallmark of the reform. Two prominent 
heads of the service, both with impeccable wartime credentials and political 
heavyweights, Aleksandar Ranković21 and Svetislav Stefanović,22 were 
sacked. Borče Samonikov, the mayor of the remote Municipality of Štip in 
the Socialist Republic of Macedonia, was appointed the new head of the 
federal secret political police. This was the Yugoslav political elite’s choice: a 
person who commands no authority on their own and must occasionally but 

20	 Data on the number of employees are provided according to Dimitrijević (2001, 
80) and the publicly available document: AJ-130, SIV, folder 558, 5/68. The number 
does not include informants, military security service staff, or the Ministry of 
Foreign Affairs security service.
21	 Aleksandar Ranković was the only head of Ozna, predecessor of Udba, from 
1941 to 1946, then a Federal Minister of Internal Affairs, Deputy Prime Minister, 
and ultimately the Vice-President of Yugoslavia. 
22	 Svetislav Stevanović was the head of the Udba, then a Federal Minister of 
Internal Affairs, and ultimately a Deputy Prime Minister of the Federal Government.
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repeatedly ask for assistance.23 Furthermore, 16 persons, all senior officials 
of the secret political police (incumbent or retired), were placed under 
criminal investigation, a clear signal that they could be indicted.

Two of the most senior former officials of the secret political police, 
Aleksandar Ranković and Svetislav Stefanović, who held immunity as 
Members of Parliament, were not placed under criminal investigation. The 
Federal Attorney General informed the Federal Government (Savezno izvršno 
veće) about the investigation, implicitly requesting the lifting of the MPs’ 
immunity.24 It was decided at the top level of the political elite, i.e. by Josip 
Broz, that the two would not be criminally investigated or indicted. Some of 
the senior secret political police officials were later indicted, and some of the 
indicted were found guilty and sentenced.

All these developments changed the general perception of the secret 
political police. It was no longer ubiquitous, relentless, and unconstrained 
by law. Although it still commanded substantial respect, the omnipresent 
fear of Udba slowly began to subside. The notable failures of the secret 
political police in the late 1960s and the early 1970s further undermined its 
reputation, both in the eyes of the incumbent political elite and the general 
population, although perhaps with different sentiments.

For the political elite, the most critical failure of the secret political police 
at the time was the failure to anticipate and the inability to contain the 1968 
student protests, which centred around the University of Belgrade. The 
rebellion was quite ideological – it was leftist and more to the left than the 
current LCY ideology, and the demands were entirely political. The rebellion 
was not directed against the incumbent LCY government but rather against 
some of its policies, with the fervent demand for an ideological shift to the 
left. The students were supported to a great extent by professors and other 
academic staff, which gave them credibility in the eyes of the general public. 
Considering all that, it was a significant blow to the political elite, especially 
since the rebellion came out of the blue, as the secret political police had not 
given any warning whatsoever about what was about to arise and could not 
contain or stop it. It was Josip Broz himself who ultimately had to deal with 
the student revolt. For the political elite, all that was a grave security failure.

23	 The reason for choosing a person from the Socialist Republic of Macedonia 
was not to disrupt the fragile Serbian–Croatian political balance in communist 
Yugoslavia. In that context, Macedonia was a ‘neutral’ party that neither the Serbian 
nor Croatian political elite would question.
24	 The document is publicly available: AJ-212, Savezni sud, folder 18, 1966, 
Savezno javno tužilaštvo, dopis Saveznom izvršnom veću.
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In hindsight, the protest by ethnical Albanians in Kosovo and Metohija 
proved to be far more sinister. This was a one-day event on 27 November 
1968, emphasising the right of local Albanians to self-determination, with 
the demand that the province of Kosovo and Metohija, referred to as ‘Kosovo’, 
become a full-fledged federal unit (republika). Again, not only did the secret 
political police not anticipate the event, but it was also unable to do anything 
about it, as the event was extinguished the day after by the Yugoslav armed 
forces.

The other failures of the secret political police were not political but 
deadly. This time it was a classic state security concern – terrorism. The 
secret political police, nominally a state security service, failed to provide 
intelligence and prevent the bombing of a cinema in Belgrade (during the 
screening) in 1968 by a Croatian political emigrant terrorist organisation. It 
failed to thwart another bomb being planted by the same organisation at the 
Belgrade railway station luggage storage that same year (the bomb did not 
go off, not due to any countermeasures taken, but due to its malfunction). 
The secret political police failed to prevent the assassination of the Yugoslav 
ambassador to Sweden in 1971, again by the Croatian political emigrant 
terrorist organisation, followers of Ustaše ideology dating back to the 
Independent State of Croatia (1941–1945). There is no doubt that all of these 
terrorist events were substantial failures, which undermined the reputation 
of the secret political police.

Hence, the relevant question is: were these failures a consequence of the 
reform of the secret political police? After all, there were no such failures 
before 1966. Nonetheless, the timing alone is insufficient grounds for a 
conclusion about causality, constituting a post hoc ergo propter hoc fallacy.25 

25	 Aleksandar Ranković used these developments to justify his approach to state 
security and his methods of running the secret political police. According to him, 
the 1966 reform, which began with his sacking, was a disaster and these failures 
were the ‘smoking gun’ evidence. In short, he believed such failures would not have 
happened on his watch (Kovač, Dimitrijević, Popović-Grigorov 2020, II-128). One of 
the problems with Ranković’s view is that it completely disregards the ‘supply side’, 
i.e., that the new generation of Croatian political emigrant organisations stepped 
onto the scene and proved to be more active in terrorist acts against Yugoslavia than 
the previous one. Nonetheless, the considerations regarding the transformation 
of the Croatian political emigrant organisations in the 1960s are well beyond the 
scope of this paper, as is the worldwide surge of terrorism in the late 1960s and the 
early 1970s – nonetheless, the ‘supply side’ matters.
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There is hardly any evidence to support the hypothesis that the 1966 reform 
of the secret political police caused the security failures of the late 1960s 
and early 1970s.26

One way or another, the political elite at the time was anxious about 
the security breaches. It blamed the reforms of the secret political police 
in the late 1960s for the occurrences, and decided to reverse the reforms, 
with a redirection of institutional development and secret police operations. 
Exploring the historical and political context is essential for gaining insight 
into the specific direction.

4.	THE BEGINNING OF THE REVERSAL: CONSTITUTIONAL 
AMENDMENTS, LEGISLATIVE CHANGES AND TURNING BACK 
POLITICAL CLOCKS

As for the historical context, the late 1960s and early 1970s were a 
time of economic and political liberalisation in Yugoslavia. The economic 
liberalisation introduced several market elements into the Yugoslav 
economy. It enabled the creation of socialist, self-managed enterprises, 
which undermined the power of the incumbent political elite.27 Political 
liberalisation turned out to be an even bigger problem, as a series of 
developments proved very challenging for the political elite.

Apart from the already mentioned 1968 student revolt, it was the 
advent of the ‘Croatian Spring’, also labelled as the ‘Mass Movement’, whose 
substantial acceleration occurred in the spring of 1971,28 even though its 
beginnings can be traced back to 1967.29 That movement was focused on 

26	 Perhaps the only exception to this insight could be the 1968 Kosovo and 
Metohija rebellion and demonstrations, as the reorganisation of the secret political 
police in this province was done hastily and without a clear plan, mainly to alter the 
ethnic composition of its staff.
27	 Economic liberalisation was significant but should not be confused with the 
country’s democratisation (Vujić 2007). It was merely the introduction of some, 
but not all, market elements into the economy, rather than the advent of political 
pluralism.
28	 It is the political liberalisation of the 1960s in the country that is considered to 
pave the way for the Croatian Spring (Mihaljević 2017).
29	 The inception is considered to be the Declaration on the Name and Status 
of the Croatian Literary Language, published on 17 March 1967 and signed by 
representatives of prominent Croatian institutions, and it has been considered a 
bellwether of the Croatian Spring. The Declaration is available at: https://upload.
wikimedia.org/wikipedia/commons/f/f2/Deklaracija.jpg, last visited July 14, 2025.

https://upload.wikimedia.org/wikipedia/commons/f/f2/Deklaracija.jpg
https://upload.wikimedia.org/wikipedia/commons/f/f2/Deklaracija.jpg
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further decentralisation and devolution of Croatia within Yugoslavia, and was 
led by the Croatian political elite.30 Hence, it was perhaps one of the biggest 
challenges for Josip Broz, whose aim was the preservation of Yugoslavia 
and the Yugoslav federation, if possible.31 Another challenge, somewhat less 
significant, came from the Serbian political elite – from the LCY officials 
labelled ‘liberals’. These developments, particularly the ‘Croatian Spring’, 
were the crucial ingredient to the mother of all questions in the Second 
Yugoslavia: the issue of decentralisation or the balance of power between 
the Federation and the federal units.

Furthermore, political liberalisation in the country has also led to cultural 
liberalisation, resulting in the ‘Black Wave’ in culture, particularly in film, 
literature, and theatre. Movies, books, and plays belonging to this movement 
offered an alternative view of history and everyday life, distinct from the 
official narrative of the political elite.32 The ‘Black Wave’ authors questioned 
some of the communist movement’s ‘sacred truths’, effectively undermining 
the LCY’s political monopoly.

One of the frequently overlooked aspects of political liberalisation was 
the liberalisation of passport issuance, removing administrative barriers 
for Yugoslav citizens to travel abroad, particularly to Western Europe. With 
the increased frequency of travel to countries of liberal democracy, some 
elements of their culture of public life, quite distinct from the grim Yugoslav 

30	 The ‘Mass Movement’ in Croatia was rather heterogeneous. Although it was 
led by the Croatian (communist) political elite, there were various actors in it, 
some with no links to the elite, and in hindsight, some of them with an eye on 
independence in due course (Irvine 2011).
31	 There is additional evidence that this crisis was perhaps the most serious for 
Josip Broz since his split with Stalin in 1948, mainly because it originated from his 
own LCY. According to the KGB files transferred to Great Britain in 1991 by former 
chief archivist of the Soviet secret political police Vasili Mitrokhin, operation code-
named Progress was underway in various Eastern European countries, consisting of 
nine KGB agents (all of them illegals, i.e. without diplomatic coverage) deployed in 
Yugoslavia in 1971. They were given a long list of institutions, universities, institutes, 
academies of science, and media outlets – none of which were governmental – and 
were instructed to ‘strike up acquaintances’ (Andrew, Mitrokhin 1999, 304 ̶ 305). 
The aim was to gather intelligence and perhaps identify relevant and influential 
persons with a pro-Soviet stance. Some reports were sent back to the KGB Moscow 
Centre and ‘were judged sufficiently important to be forwarded to [Leonid] 
Brezhnev’ (Andrew, Mitrokhin 1999, 305).
32	 Perhaps the most prominent art contribution to the Black Wave, a symbol of 
it, was the movie Zaseda (The Ambush) by Živojin Pavlović (both screenwriter and 
director), which dealt with the historical events of 1945 and was released in July 
1969.
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authoritarian reality, were transferred back to the country, changing the 
cultural pattern of the local population – not necessarily in favour of the 
incumbent political elite and their desire to preserve their political monopoly.

On the international scene, the 1968 Soviet intervention in Czechoslovakia 
produced a credible threat to the national security of socialist Yugoslavia. In 
the 1960s, within the nominal framework of the non-alignment movement, 
Yugoslavia began shifting its international alignment towards the Soviet 
Union, and the political pendulum swung from the West to the East. 
Accordingly, the 1968 Soviet intervention was both a surprise and a bitter 
disappointment.33 The Yugoslav political elite took this event very seriously 
– and for good reason.34

In the political context, the incumbent political elite viewed these 
developments as grave challenges to their political monopoly. It is rather 
apparent that they felt anxious about their political monopoly being 
threatened, and Josip Broz was concerned for his position as the undisputed 
autocrat in the country. In hindsight, this concern was quite rational.

The answer to these challenges was consisted of two parts. The first one 
was a reversal of the liberalisation, both the political and the economic. The 
process of re-bolshevisation started.35 The second was the devolution of the 
Yugoslav Federation, transforming it into an effective confederation – a loose 
community of (con)federal units. Both these reforms substantially impacted 
the constitutional and legislative grounds for the operations of the secret 
political police.

The adoption of the 1971 Constitutional Amendments (Amendments XX–
XLII) triggered legislative and organisational changes in state security and 
the operation of the secret political police.

Amendment XXXVI created the country’s top collective federal executive 
body – the Presidency (Predsedništvo), which was chaired and whose work 
was decisively directed by Josip Broz. According to Amendment XXX, the 

33	 Tripković (2008) considers Yugoslavia’s international relations position before 
and after the 1968 Soviet intervention in Czechoslovakia in detail. Jakovina (2005) 
offers a perspective on Soviet–Yugoslav relations, considering the impact of the 
‘Mass Movement’.
34	 Memories of the 1956 Soviet intervention in Hungary – much more violent and 
with significantly heavier casualties than the 1968 intervention in Czechoslovakia – 
were at the time still very fresh in the minds of the Yugoslav political elite.
35	 The term ‘re-bolshevisation’ was introduced by Mirko Čanadanović, a former 
high-ranking communist official dismissed in the early 1970s (Popov 1990, 226).
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Federation was empowered and responsible only for providing the grounds 
for the operations of the state security service, not for conducting the 
operations themselves.

Furthermore, Amendment XXIX introduced a notion of ‘social self-
protection’ (društvena samozaštita) – an extraordinarily vague and 
thoroughly incomprehensible concept. It was the pinnacle of the socialist 
self-management ideological narrative in creating a neologism with no clear 
meaning, or, in this case, no meaning at all.36

A new piece of legislation was introduced in late 1971, significantly 
increasing the authorities of the secret political police.37 According to this 
legislation, the service was authorised not only to ‘collect intelligence’ aimed 
at detecting the ‘activities of individuals, groups and organisations focused 
on undermining and overthrowing the constitutionally specified order’ but 
also to take actions for both ‘detection and prevention’ of these activities. In 
addition, according to the 1971 legislative change, the activities targeted by 
the service did not need to be ‘organised and clandestine’.

In short, the legislation provided the legal basis for targeting any activity 
presumed to be against the constitutional order. It even established the 
legal obligation for the service to address them. There is no more necessary 
cumulative legal condition that the activity against the constitutional order 
must be both clandestine and organised. The legal constraints on the secret 
political police imposed by the 1966 legislation were abolished. Effectively, 
this was the beginning of the end of the 1966 reform.

Additionally, the Presidency, as vested with the power by Amendment 
XXX, decided to inaugurate the Council for State Security Affairs (Savet za 
poslove državne bezbednosti), which commenced its operations in 1972. Its 
heavyweight political composition (the President of the Republic, the Prime 
Minister, and the three ministers: for defence, foreign affairs, and internal 
affairs) testifies to the Josip Broz’s strong political determination to hold on 
to state security and to control the secret political police directly. In other 

36	 Even a pianistically inclined reading of two apologetic papers on ‘social 
self-protection’, which have academic ambition, at least those published in academic 
journals of the time (Simović 1978; Simić 1981), did not provide any clue about 
the meaning of the notion or the essentials of the concept. The motivation of the 
political elite of socialist Yugoslavia at the time, to create such unintelligible notions, 
remains elusive, but this issue is definitely beyond the scope of this paper.
37	 It was The Law on Conducting Internal Affairs in the Competence of the 
Federal Authorities (Zakon o vršenju unutrašnjih poslova iz nadležnosti saveznih 
organa uprave), Official Gazette of the SFRY 60/71. The legislation was adopted on 
28 December 1971.
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words, his intention was to not repeat the mistake of losing personal control 
of the secret political police, which he had made before 1966, and obviously 
hasty, from his point of view, reform of the secret political police in 1966.

One of the most significant conclusions of the April 1972 meeting of the 
Council for State Security Affairs was that the new legislation on state security 
should be based on the vague concept of social self-protection. The other 
insight, effectively a guideline, referred to ‘enemy theoretical constructions 
and platforms’ that ‘have appeared on our political scene recently’ and that 
the ‘LCY should address’. So, it was not about state security but politics, after 
all. In short, the Council became the primary mechanism for the executive 
branch of government to direct the secret political police in line with the 
political priorities of the incumbent communist elite and its leader, Josip 
Broz.

A national security disaster struck immediately after these institutional 
changes were implemented. Perhaps the most significant breach of national 
security in socialist Yugoslavia occurred in June and July 1972, when a 
group of 19 terrorists of the Croatian Revolutionary Brotherhood, a Croatian 
political emigrant organisation, crossed into Yugoslavia from Austria and 
travelled unnoticed for a week to the central geographical location in 
the country, aiming at triggering an armed rebellion (Operation Feniks). 
Although their mission failed and only one member of the 19 of the terrorist 
group survived (as a minor, he was not sentenced to death like five other 
captured terrorists), 13 member of the Yugoslav Army and other security/
armed forces were killed during the counterterrorist action (Operation 
Raduša 72). The intelligence failure was immense, as was the operational 
disaster once the terrorist group was finally detected.38 The sinister episode 
proved that essential state security issues were neglected due to a service 
being overwhelmed with secret political police tasks.39

38	 In hindsight, Operation Feniks was not a substantial, perhaps not even a 
significant threat to national security or the constitutional order, especially 
compared to the effective and recurring terrorist activities around Europe at 
the time with the RAF (Rote Armee Fraktion, i.e. the Baader-Meinhof Group) in 
Germany, the Red Brigades (Briggate Rose) in Italy, the IRA (Irish Republican Army) 
in the UK, with ubiquitous terrorist groups around the PLO (Palestine Liberation 
Organization) operating all over Europe. Nonetheless, for the purpose of examining 
the context of the secret political police reform, it is not hindsight that is relevant, 
but rather the perception, however biased, of the incumbent decision-makers. For 
them, this was a disaster.
39	 According to Begović (2024, 912), the secret political police’s effectiveness, or 
rather the lack of it, should be corroborated by the report it sent to the President of 
Yugoslavia on 10 January 1972. According to this 42-page report, titled ‘Evaluation 
of activities of internal enemy and foreign intelligence services in the Socialist 
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Nonetheless, the Yugoslav political elite decided that re-bolshevisation 
was the right strategy – including enhancing the role of the secret political 
police – and it should only be enforced with greater vigour and speed. This 
was the political context for the full reversal of the 1966 secret political 
police reform and the beginning of the last phase of Josip Broz’s reign in 
socialist Yugoslavia.

5.	A FULL REVERSAL: THE BEGINNING OF THE NEW BOLSHEVIK 
AGE

The hallmark of the country’s full reversal to the new Bolshevik age, 
not limited solely to the domain of secret political police, was the 1974 
Constitution. Regarding the constitutional grounds for the operations of the 
secret political police, the 1974 Constitution only confirmed the changes 
introduced by the 1971 Amendments. Even Preamble IV further developed 
the concept of social self-protection, although it only increased the confusion 
without clarifying this vague notion.

New legislation on state security was enacted in late 1973, shortly before 
the 1974 Constitution was adopted. This was the first law in socialist 
Yugoslavia on state security that encompasses the term ‘state security’ in its 
name – the Law on the Bases of the System of State Security.40 This legislation 
was poorly written, riddled with self-management ideology neologisms, and 
extremely difficult to read (Begović 2024, 907). Furthermore, there were 
three significant developments, all representing a change for the worse 
compared to the 1966 and even the 1971 legislation.

Firstly, the scope of work of the secret political police was legally 
broadened, as the service was responsible for all ‘activities focused on 
undermining and overthrowing the constitutionally specified order’. In the 
case of activities, there was no qualification whatsoever, such as ‘organised’ 

Republic of Serbia’, the main threat to the constitutional order came from within, 
from the ‘internal enemy’. What follows, save one page on foreign intelligence 
services, is essentially a list of people who should be considered ‘internal enemies’. 
The list comprises many highly educated individuals, including prominent 
intellectuals, writers, painters, actors, and university professors, primarily from the 
social sciences and humanities. It was the intellectual crème de la crème of Serbia. 
This was a clear signal that the political elite did not count on the intellectual elite 
for support at that time. It was also a clear signal of the priorities of the secret 
political police. The report is publicly available: AJ-837, KPR, folder II-5-d/80.
40	 Zakon o osnovama sistema državne bezbednosti, Official Gazette of the SFRY, 
01/1974. The legislation was adopted on 27 December 1973.
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or ‘clandestine’. Accordingly, the thoroughly public activity of a single 
individual was now legally within the scope of the secret police’s work. 
Furthermore, in addition to ‘the constitutional order’, the secret political 
police was responsible for ‘activities that compromise the security of the 
country’ – a somewhat ambiguous specification, as many activities can be 
considered as ‘compromising the security of the country’.41 Clearly, the scope 
of work of the secret political police was substantially broadened legally, 
perhaps to the pre-1966 level.

The second important feature of the 1973 legislation was that the secret 
political police was now legally authorised not only to collect intelligence 
and prevent activities within its scope of work but also to ‘initiate actions 
and proceedings’. Hence, there was a surge in the authorities of the secret 
political police. In the 1966 legislation, the service was only authorised to 
collect intelligence on the activities. In 1971, the legislation authorised the 
service to collect intelligence on activities and take action to prevent them. 
According to the 1973 legislation, the service was authorised to collect 
intelligence on the activities and to initiate actions and proceedings to 
prevent or undermine them.42

The third important feature and substantial novelty was that the 
executive branch took full operational control of the secret political police, 
as the legislation stipulated that the President (Josip Broz), the Presidency, 
and the Federal Executive Council ‘shall direct the operations of the state 
security services and specifies the aims, taking into account the interest of 
the entire country’. Accordingly, the secret political police was no longer an 
‘autonomous technical service’, as it had been under the 1966 legislation, 
but rather a service under strict, hands-on control of the country’s executive 
government. The task of monitoring the secret political police was assigned 
to the legislative branch of power. Both the executive and legislative 
branches of government were firmly under the control of the LCY and the 
ailing autocrat, leaving virtually no room for discrepancy.

41	 Hypothetically, a journalist who had written an article for the daily press 
discussing government irregularities (the incompetence of an official, for example) 
fell within the scope of the work of secret political police – although their activity 
was their own, as opposed to be organised with others; it was public, as opposed to 
clandestine; and it revealed to the public the incompetence of government officials 
– and could have been considered ‘compromising the security of the country’. 
42	 The addition of ‘proceedings’ to the ‘actions’ was sinister, as it provided grounds 
for legal actions (within administrative law) of the secret political police against 
those considered ‘compromising the security of the country’.
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The adoption of the legislation on the federal councils further strengthened 
the executive’s grip on the secret political police.43 This was followed by the 
creation of the Federal Council for the Protection of the Constitutional Order 
(Savezni savet za zaštitu ustavnog poretka), whose mandate was to serve as a 
specialised authority for the executive power’s hands-on management of the 
secret political police. The Council was presided over by Josip Broz, a clear 
signal of who the ultimate and undisputed decision-maker was, even in the 
secret political police’s day-to-day operational matters.44

Finally, the 1973 legislation provided a legal basis for the thorough 
decentralisation/devolution of the secret political police, with almost full 
devolution to the secret political police of each federal unit and with the 
federal service actions only being taken in exceptional cases, as specified 
by the executive branch of government. Furthermore, the federal secret 
political police was also split up between the security services within the 
auspices of the Ministry of Defence, as well as the Ministry of Foreign Affairs 
and Internal Affairs, with the executive branch of government ruling in the 
event of any turf war at the federal level. This was a strong incentive for 
officials of those services to be fully cooperative with the executive branch of 
the government. The concept of the secret political police as an ‘autonomous 
technical service’ became ancient past only eight years after it had been 
introduced.

The 1973 legislation was a hallmark of a new political equilibrium 
established after the failed 1966 secret political police reform experiment. 
From the viewpoint of the political elite, the experiment produced only 
trouble, so turning back the clock was an obvious, although not necessarily 
the best choice. Nonetheless, in the 1970s the country differed significantly 
from the early 1960s. However moderate, the freedom experienced in 
the late 1960s did not vanish. Although there was no organised political 
resistance to the increased repression in the 1970s, many people were not 
happy about it and had strong opinions against it.

The political elite understood this rather well, so the focus of the secret 
political police – now under the thorough control of the executive branch – 
was redirected towards ‘internal enemies’. This insight is corroborated by 

43	 Zakon o saveznim savetima [The Law on Federal Councils], Official Gazette of the 
SFRY 66/74. The legislation was adopted on 26 December 1974.
44	 Perhaps this was the reason for the condescending stance of Franjo Herljević, 
the Federal Minister of Internal Affairs and ex officio the head of secret political 
police, to Josip Broz in his address on 18 March 1975. Cvetković (2008, 134–5) 
provides details about the context of this event. The address is publicly available: 
AJ-803, Predsedništvo SFRJ, folder 24–1976, 26. mart 1975.
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the secret political police reports to the political elite, in which the taxonomy 
of the ‘internal enemies’ is highly developed.45 There were two basic groups 
of ‘internal enemies’: (1) the ‘old school’, bourgeois opposition, and (2) the 
new, socialist opposition. The bourgeois opposition was then further divided, 
for analytical purposes, into: (1) the descendants of wartime anti-communist 
forces (ustaše, četnici, ljotićevi, etc.), (2) the ‘remnants’ of the bourgeoisie as 
a social segment, (3) the clerical opposition, and (4) the bourgeois liberals, 
i.e. liberal democrats. In short, they all aimed to restore capitalism, possibly 
including political pluralism.

The new socialist opposition aimed to preserve socialism, albeit with 
ideologies and policy models that were quite different from the incumbent 
one. For analytical purposes, it was divided into: (1) Stalinists and Neo-
Stalinists (dogmatsko-birokratske snage), (2) anarcho-liberals (New Left), 
(3) communist liberals (followers of dismissed Serbian communist officials), 
and (4) technocrats (who believed in meritocracy, entrepreneurship and 
market solutions under socialism). It is curious that the specific group of 
‘nationalists’ was divided into two main groups, consisting of, for analytical 
purposes, right-wing nationalists and left-wing nationalists – apparently 
both threats to the ‘constitutional order’. Effectively, anyone who did not 
fully subscribe to the ideas and policy of the LCY, i.e. of the incumbent 
political elite, its values, and its fuzzy self-management socialism ideological 
narrative, was an internal enemy, one way or another. The level of repression 
went up.

A private, clandestine meeting of Stalinists and neo-Stalinists in the city of 
Bar (Socialist Republic of Montenegro) on 6 April 1974, ambitiously named 
‘Congress of the New Communist Party of Yugoslavia’, was interrupted by the 
secret political police operatives, and its participants were detained. Already 
in 1974, 54 participants of the ‘Congress’ were sentenced to prison terms 
ranging from 5 to 15 years in prison (Cvetković 2012, 152). That operation 
by the secret political police demonstrated the rising level of repression in 
socialist Yugoslavia with the re-bolshevisation process in the 1970s. It also 
testifies to the increasing anxiousness of the incumbent political elite, since 
the ‘Congress’ gathered complete political outsiders, believers in Stalinism, 
without any political clout whatsoever. In hindsight, this group did not pose 
a threat to the incumbent political elite, yet the elite decided to take decisive 

45	 Detailed taxonomy of the ‘internal enemies’ is provided in the secret political 
police reports publicly available to the executive branch of government: AJ-803, 
Predsedništvo SFRJ, folder 45, 74. sednica, Specijalni rat protiv SFRJ, 23. april 
1977. Also, AJ-837, KPR, II-5-d, Ocena delovanja unutrašnjeg neproijatelja i stranih 
obaveštajnih služni u Srbiji, 10. januar 1972. 
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repressive action against ineffective adversaries – if they were adversaries at 
all. This demonstrates how nervous the incumbent political elite were about 
preserving its political monopoly in the 1970s.

Perhaps the most telling episode about the anxiousness of the incumbent 
political elite, the iron grip of executive branch over the secret political 
police, and the level of repression at that time was an international incident 
that took place on 9 August 1975. Federal secret political police operatives 
abducted Yugoslav political emigrant Vlado Dapčević from neighbouring 
Romania, inadvertently killing two of his companions. The operation, which 
was a grave violation of both international and national law, was ordered by 
the ailing Yugoslav dictator (Josip Broz), arranged in direct contact with his 
Romanian counterpart (Nicolae Ceaușescu), and executed in cooperation of 
the secret political police of the two countries.46 For his ostensible political 
activities against Yugoslavia, Dapčević was sentenced to death on 5 June 
1976, and later on appeal the sentence was commuted to 20 years in prison 
(Cvetković 2012, 161 ̶ 162).47

The crucial question is whether Vlado Dapčević, a political emigrant 
who lived in Belgium and was a quiet citizen, a family man, although with 
somewhat exotic political views (at the time he rejected Soviet communist 
doctrine and subscribed to Enver Hoxha’s Albanian variant), was any threat 
to the Yugoslav political elite and Josip Broz himself. In hindsight, the answer 
is negative. Nonetheless, the episode demonstrates the substantial level of 
anxiety, perhaps even paranoia of Josip Broz who was the undisputed leader, 
with the ambition of becoming a non-hereditary monarch. Even with the 
substantial risk of damaging international relations with the West (especially 
with Belgium, whose citizen was lured to Romania by the Yugoslav secret 
political police and then abducted), in the immediate aftermath of the 
Helsinki Conference, the advent of the Helsinki Accord and the founding of 
the Conference on Security and Co-operation in Europe (CSCE), Josip Broz 
undertook the action of highly dubious value against at best a negligible, in 
reality imaginary opponent, just for the preservation of his undisputed and 

46	 General Ion Mihai Pacepa, the incumbent head of the Romanian secret political 
police at the time, who defected to the West in the mid-1980s, provided first-hand 
testimony on the joint Yugoslav-Romanian top-level preparations for this abduction 
(Pacepa 1987, 344 ̶ 362).
47	 According to the incumbent Penal Code of Yugoslavia at the time, 20 years of 
imprisonment was the harshest prison sentence.

https://en.wikipedia.org/wiki/Conference_on_Security_and_Co-operation_in_Europe
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unconstrained power. This episode of political whim, which led to quite a 
politically unreasonable action,48 testifies to the state of mind of Josip Broz 
in his final decade and its impact for the role of the secret political police.

6.	THE END OF THE EPOCH AND ITS LEGACY

The death of Josip Broz and, consequently, the end of his reign, occurred 
on 4 May 1980. His funeral was considered a demonstration of both domestic 
and international support for the man and his achievements. His followers 
were enthusiastic about such a reception.49

Nonetheless, the grim reality of Josip Broz’s legacy emerged shortly after 
the funeral. He left the country with the secret political police under the full 
operational control of the executive government, issuing operative orders 
to the service, with a fuzzy legislative basis for the operation of the secret 
political police, effectively without legal constraint on its operation, and with 
a substantial level of repression.

At the time of Josip Broz’s death, no trace remained of the 1966 reform 
of the secret political police, and the situation in that area looked much like 
it had before 1966 – as if no reform of the service had occurred at all, as if 
no political liberalisation had taken place. The problem for the incumbent 
political elite after Josip Broz’s death was the lack of political legitimacy, 
comparable to the one that he had gained at the very start of his political 
career – as the winner in the war against Nazi Germany and domestic 
political opponents, and the one who stood to Stalin at the peak of his power. 
His successors lacked comparable political credentials and did not possess 
his political clout – let alone his charisma. Nonetheless, he left them with 
bespoke institutions for himself, i.e. adjusted for his personal charisma, 
authority and political might. One almost feels pity for the successors who 
found themselves in shoes too large for them. They were simply incapable 

48	 Although there is no consensus among historians regarding the motivation and 
character of Josip Broz’s political action against the leaders of the Croatian Spring 
in 1971 and the repression of the movement, there is no doubt that the defeated 
Croatian political leaders and their movement were a palpable threat to Josip Broz’s 
unconstrained power. Hence, his actions were reasonable from the perspective of 
his interests and ambitions. Contrary to that, there was nothing reasonable in the 
case of Vlado Dapčević.
49	 Broz’s funeral could, up to a point, be compared with Winston Churchill’s. 
Churchill’s widow, in the evening, said to her daughter: ‘It wasn’t a funeral, Mary 
– it was a triumph’ (Fielding, Schwarz, Toye 2020, 115). Is not known what Broz’s 
widow commented in the evening, as she was an unperson at the time.
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of walking in that outfit. Roughly ten years after the death of Josip Broz, 
the communist party’s monopoly was abolished and even the country itself 
collapsed.

There is a difference in the role of the secret political police between the 
collapse of socialist Yugoslavia and the dissolution of the USSR. It was the 
1991 failed KGB putsch that was the final blow to the USSR (Zubok 2021). 
The Yugoslav secret police proved incapable of mounting a similar operation. 
The collapse of Yugoslavia was violent. Segments of the secret political police 
probably contributed to this violence, but the service did not contribute to 
the breakup of Yugoslavia. Nor was it able to prevent it. The clock could not 
be turned back after the fall of the Berlin Wall.

7.	CONCLUSION

The research hypothesis of the paper – that the 1966 reform of the 
Yugoslav secret political police was a failure – has been confirmed. It failed 
utterly and miserably. The dawn of a civilised state security apparatus, 
which many contemporaries made out, was false, because the reform was 
not sustainable.

The apparent reason for the failure was political determination and a 
decision to stop the reform. Nonetheless, it is crucial to explain the sources 
of that political decision. The move by the political elite to embark on a 
substantial, deep reform of the secret political police was hasty, without 
a clear plan, and it lacked a comprehensive, consistent picture of the 
reform’s political effects. In short, a radical reform was not well thought 
out – particularly its political effects and their mitigation. Furthermore, the 
reform of the secret political police coincided with the country’s political 
and economic liberalisation. All these reforms led to developments that the 
political elite was unprepared for; the elite perceived them as challenges to 
its political monopoly, especially when the Yugoslav communist patriarch 
felt that his absolute power was threatened. Consequently, the reform of the 
secret political police was stopped and reversed. For survival, an autocracy 
needs a secret political police as a crucial pillar (Tanneberg 2020). Because 
the liberalisations at the time were perceived as a threat to the political elite 
and the communist political monopoly – they were stopped. Accordingly, the 
political liberalisation in the socialist Yugoslavia did not result in political 
pluralism and democracy. The economic liberalisation in the country did not 
result in a market economy. Both liberalisations just faded away.
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The failed reform of the secret political police in Yugoslavia is the only 
case of a substantial reform attempt of the state security service in Eastern 
European autocratic countries, including the USSR. Some reforms took place, 
such as the reorganising of the state security apparatus in the USSR, in the 
aftermath of Stalin’s death. The KGB (Komitet gosudarstvennoй bezopasnosti) 
was created as an agency independent of the USSR’s Ministry of Internal 
Affairs and accountable directly to the Council of Ministers.50 Nonetheless, 
the scope of work and the authorities of the Soviet secret political police 
did not change at all. The socialist countries in Eastern Europe followed 
the Soviet example and reorganised – rather than reformed – their secret 
political police from time to time. The secret political police in Eastern Europe 
underwent substantial reform after the demise of socialism. Accordingly, as 
the Yugoslav secret political police reform case was clearly an outlier, there 
is no methodologically correct way to generalise the findings of this case 
study. Perhaps one specific finding could be of some merit: the perfect storm 
of unexpected adverse outcomes for the political elite (security failures, 
disturbances brought about by the political liberalisation, and political 
challenges of economic liberalisation) killed the secret political police 
reform in Yugoslavia.

This outcome does not preclude the possibility of reforming the secret 
political police in autocracies. The existence of non-socialist autocracies, 
especially those classified as ‘spin dictatorships’, provides for the role 
of secret political police that is quite distinctive from the traditional ‘fear 
dictatorships’. Accordingly, it seems that if an autocracy is transformed from 
fear to spin dictatorship, the country’s secret political police would have to 
be reformed. These reforms could be successful and sustainable. It is, after 
all, an autocracy, albeit transformed, and it is the secret political police, after 
all  ̶ nothing like the state security services that operate in democracies. 
Nonetheless, a reformed secret political police should be expected. Perhaps, 
such research should focus on the post-Soviet independent states that 
abolished socialism and fear dictatorship, but have not yet fully embraced 
democracy. This could be a relevant academic contribution to the field of 
reform of the secret political police in autocracies.

Returning to Yugoslavia, the counterfactual narrative could be: Had 
the Yugoslav political institutions shifted from fear to spin dictatorship, 
would the reform of the secret political police have been successful? The 
answer is that the probability of success of such a reform in conditions of 
a spin dictatorship would be much higher. Nonetheless, the problem with 
this counterfactual narrative is that no socialist spin dictatorship has been 

50	 Albats (1994) provides ample evidence about this reorganisation. 
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recorded. With the political monopoly of the communist party and a strong 
ideological commitment to socialism, it seems implausible that socialist 
Yugoslavia could have become a spin dictatorship. Given all these historical 
constraints, it appears that the failure of the Yugoslav secret police reform 
was inevitable.
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1.	INTRODUCTION

The Livre au roi is one of the oldest compilations of feudal customary law 
in general, especially among those composed in the Old French language, 
and the oldest of all the treatises that make up the Assizes of Jerusalem.

Specifically, the Livre au roi most likely and mainly represents a compilation 
of the feudal law of the Latin Kingdom of Jerusalem, which existed until 1187 
and, according to legend, was irretrievably lost with the fall of Jerusalem to 
Saladin. Therefore, it cannot be reliably determined whether and to what 
extent the legal rules that existed in the First Kingdom of Jerusalem were 
then authentically formulated and codified in this compilation of laws, or if 
it underwent some modification.1

According to current scientific results, what also seems certain, regarding 
the content of the Livre au roi, is that this collection ‘reproduces assizes, 
judgments and certain customs of the Latin Kingdom, though it has no 
official character’ (Greilsammer 1982, 219).2 In any case, the arguments 
stating that the internal structure of this compilation of laws was not 
systematic have been rejected, and it has been shown that this code of feudal 
law possesses a certain internal logic and structure (Greilsammer 1995, 70).

What is almost undoubtable is that it was created in Acre, by an author 
or commission whose identity cannot be reliably established nowadays, but 
who was well acquainted with the customs and assizes of the First Kingdom 
of Jerusalem. The legal technique with which the Livre au roi was written 
also implies that its author was more skilled in legal practice than in legal 
theory, with a pronounced sense and the ability to respond precisely and 
clearly to even the most complex legal issues (Beugnot 1841, LXVI; Riley-
Smith 1973, 155; Grandclaude 1923, 118, 121). This may be due to the fact 

1	 All three manuscripts in which the Livre au roi is preserved (French manuscript 
19026 of Paris, Codex Gallus 51 of Munich and Codex Gallus 771 of Munich) were 
created more than 100 years after this codification. According to Grandclaude 
(1926b, 422–424), all these manuscripts are similar to each other, which does not 
mean that they are close to the original. He points out that it is also possible that 
they all originate from an earlier, common manuscript that may be different from 
the original text of the Livre au roi. It is also possible that the preserved manuscripts 
contain certain interpolations (See also Greilsammer 1995, 30–66).
2	 It can be said that this conclusion, presented by Greilsammer, relies on the 
previous considerations of Grandclaude (1926a, 309, 312, 314), according to which 
all the provisions that make up the Livre au roi, in the form this code is preserved, 
can be divided into two large categories. In his opinion, one consists of those that 
represent previously issued judgments or extracts from previously issued judgments 
(extraits de jugements), and the other represents legal provisions (anciens bans). 
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that the possible author of this codification, as the king’s vassal, participated 
in the work of the High Court before 1187. However, the spirit of the Livre au 
roi and the conflict between King Amalric and Ralph of Tiberias indicate that 
these may not have been the biggest feudal lords, or at least not all of them, 
but in all likelihood, the nobility loyal to King Amalric and his notions about 
consolidating royal power. For this reason, one can also conclude that the 
Livre au roi was an act of one or more laymen, which was a rarity compared 
to other similar collections of feudal law created at the time (Greilsammer 
1995, 107–110, 118 n. 201; Grandclaude 1926a, 314).

However, to this day, there is no scholarly consensus on when exactly the 
Livre au roi was issued. Its origin is defined by different authors as being 
at different times. For example, Hans Eberhard Mayer (1990, 161) states 
that it was composed between 1196 and 1205, Greilsammer (1995, 83–86), 
Maurice Grandclaude (1923, 50; 1926b, 419) and Gaston Dodu (1894, 49) 
consider it was enacted between 1197 and 1205, Jonathan Riley-Smith 
(1973, 10, 36, 142) places it between 1198 and 1205, Joshua Prawer (1980, 
5) ‘in the last years of the twelfth century’, Peter Edbury (1997, 105) and 
Michel Balard (2018, 21) in about 1200, Florian Besson (2015, 772; 2018, 
95) between 1201 and 1205, while John La Monte (1970, 26) states that it 
is was written by 1210.

Until recently, it seemed that Auguste-Arthur Beugnot’s opinion (1841, 
LXVI) that the Livre au roi was composed between 1271 and 1291 had been 
abandoned.3 However, relying on Beugnot’s argumentation, Louis-Marie 
Audrerie (2023, 209, 215) has offered arguments that the Livre au roi, as a 
compilation of decisions previously issued by the High Court, was actually 
written on Cyprus between 1285 and 1306, during the reign of King Henry 
II of Cyprus. Audrerie (2023, 220–222) also put forward the hypothesis 
that the compiler of the rules that make up the Livre au roi was Gerard of 
Montreal, who, according to Audrerie, was also the possible compiler of the 
Munich manuscript of this codification.

The aim of this paper is to try to determine the time of creation of the Livre 
au roi more precisely, starting from the historical and social circumstances 
and considering the evolution of the legal order and legislation of the Latin 
Kingdom of Jerusalem, primarily from the second half of the 12th century. 
Although there is almost no doubt that this happened during the reign of 
King Amalric (Amaury) of Lusignan and Queen Isabella I, and that the Livre 

3	 For a critique of this Beugnot’s attitude, see, especially, Grandclaude 1923, 46–50.
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au roi is even considered as ‘constitutionally the most important event of 
the reign of Amaury’ (La Monte 1970, 45), it seems that the moment of its 
enactment can be determined even more precisely.

Many authors (Grandclaude 1923, 119; Greilsammer 1982, 220–223; 
Greilsammer 1995, 73–82, 99–100; Besson 2018, 95–96) agree that 
the Livre au roi, with its content and the spirit with which it is imbued, 
represents a legal basis for the manifestation of royal authority towards 
high nobility, which was still strong at the time of its enactment. Following 
Greilsammer (1982, 226) this was done by emphasising and re-establishing 
the royal powers, that is, by fixing the powers of the high nobility with 
the intention to preserve them, thus preventing the strengthening of great 
vassals.4 Bearing in mind the historical and political circumstances following 
the fall of Jerusalem in 1187, this does not exclude the possibility that this 
treatise was already somewhat anachronistic at the time of its creation. This 
is especially true considering that some of the prominent Christian families 
of the Latin East, such as Ibelin, Gibelet and Garnier, took advantage of the 
illness of King Baldwin IV, the fall of Jerusalem, and the weakness of Guy of 
Lusignan to seize the powers and authority that would otherwise belong to 
the king (Besson 2015, 771–772).

However, the epoch when the Livre au roi was created did not feature 
a strong influence of the baronial movement, as had been the case just a 
few decades later. With this in mind, the explanation for the remark by 
Audrerie (2023, 215) – that the sources not only lack information about the 
Livre au roi, but also about any collection of court decisions or collection 
of laws issued by the High Court before 1250 – is obvious. One can easily 
understand that later jurists deliberately tried to erase any evidence of new 
codification of the assizes after the fall of Hattin, bearing in mind that it was 
not in line with their point of view, as defenders of pure feudalism. This is 
all the more so if one accepts the view that the Livre au roi was not official in 
nature. However, some evidence about the legislative activity resulting in the 
creation of the Livre au roi does appear to exist. According to Greilsammer 
(1982, 224–225) the additional prologue of manuscript CG 771 testifies to 
Amalric’s efforts to reconstitute codification of laws resulted in the assizes 
contained in the Livre au roi. A similar response could be made to Audrerie’s 
(2023, 216–217) argument that the treatises by the great jurists of the 

4	 Indeed, as suggested by Besson (2010, 110) even in the Livre au roi, the 
monarch’s powers were not defined as unlimited and absolute, but rather limits 
were set for them so that they would not exceed them. Besson (2015, 771–792) 
points to a particular perspective that reveals how King Amalric, by prescribing 
various offenses and sanctions in the Livre au roi, aimed to consolidate his power.
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13th century did not discuss the king’s authority to deprive a woman of her 
inherited fief if she married a baron without the king’s consent, which is 
provided for in Chapter 31 of the Livre au roi.

Audrerie’s (2023, 219) claim that the enactment of the Livre au roi 
should be viewed through the prism of a time when an attempt was made 
to reassert central, royal authority was acceptable. However, his conclusions 
that this codification is a product of the legal and political circumstances of 
the late 13th and early 14th century, or that the Livre au roi is a product of 
the High Court’s activities in that period, under the patronage of King Henry 
II, cannot be accepted.

Firstly, it is almost certain that the content of the Livre au roi refers to 
the legislation of the Latin Kingdom of Jerusalem, since its provisions do not 
mention Cyprus. It is indisputable that the Livre au roi was already partially 
anachronistic at the time of its adoption. This is in part due to the choice 
of assizes in it, as well as the possible combination of previous and newly 
emerging customs – but which as a whole testify to a strong royal authority, 
to which the vassals had to submit (Greilsammer 1982, 226). However, if 
such a conception of the Livre au roi did not quite correspond to the social 
and political circumstances of the late 12th and early 13th century, or match 
the interests of the high nobility – which is confirmed by the treatises John 
of Ibelin and Philip of Novara, who do not even refer to the Livre au roi 
(Balard 2018, 21, 29) – how anachronistic Livre au roi’s rules must have 
been in the second half of the 13th century, after the emergence of these two 
aforementioned treatises? Namely, the Crusader states arose at a time when 
feudalism in Western Europe was at its peak. Even if the pilgrims intended to 
fully replicate its achievements in the Holy Land, this proved to be impossible 
in practice. In fact, the range of legal institutions, the powers granted to 
local officials, and the organization of state administration represented a 
combination of Western and Eastern historical and legal heritage (Cahen 
1983, 155–166; Ketsamanian 2014, 42–54). This practice gradually shaped 
the Crusader states for almost two centuries, and its evolution would not 
have been unknown to the Cypriot king, had he had any doubts about the 
possibility of implementing an idealised feudal-legal order in 13th or 14th 
century Cyprus. Moreover, in several places in the Livre au roi text, when 
citing relevant norms and referring to previous decisions and assizes, the 
authority of what was cited is supported by statements that such a solution 
was envisaged by ‘le droit et la raison du royaume de Jérusalem’. Is there any 
reason that the King of Cyprus would have referred to the law and customs 
of the Kingdom of Jerusalem, especially after the fall of Acre?
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Indeed, during the Third Crusade, King Richard the Lionheart conquered 
Cyprus, in 1191, only to sell it the following year to Guy of Lusignan, whose 
brother and successor Amalric founded the Lusignan dynasty that ruled 
Cyprus for the next three centuries. But the state institutions of the Latin 
Kingdom of Jerusalem and the Kingdom of Cyprus were separate from the 
very beginning, and when Amalric of Lusignan died in 1205, Jerusalem 
and Cyprus continued to be ruled by two different dynasties. King Amalric 
and Queen Isabella I had no children who would, like them, unite the two 
kingdoms under one dynasty (Phillips 2001, 127). However, although the 
state institutions were separate and the feudal structure was different 
in the Latin Kingdom of Jerusalem and the Kingdom of Cyprus, the legal 
systems were intertwined to a certain degree. Thus, in the 13th century, 
the same unified law was in force both in the Latin Kingdom of Jerusalem 
and the Kingdom of Cyprus, and the feudal customs of the Latin Kingdom 
of Jerusalem were applied in Cyprus and vice versa (Edbury [1977] 1999, 
329). However, over time, separate customs began to develop in Cyprus, 
but similar to those in the Latin Kingdom of Jerusalem. Namely, although 
the Assizes of Jerusalem continued to apply only in Cyprus after the fall of 
Acre, they were nevertheless imported to the island from a different social 
and legal system. In the second period of its history, the Latin Kingdom of 
Jerusalem represented the ideal feudal state, while Cyprus was practically 
the private domain of the Lusignans, where there were no large feudal 
domains and where all fief holders were directly dependent on the king 
(Grandclaude 1923, 114, 150–151).

As suggested by Audrerie (2023, 217), Chapter 47 of the Livre au roi states 
that knights suffering from leprosy are invited to join the Order of Saint Lazarus, 
while also pointing out that the Order of Saint Lazarus is first mentioned as 
an order during the reign of Pope Gregory IX (1227–1241). However, the truth 
is that the earliest reference to the Order’s military activity is dated to 1234. 
It is believed that this monastic order was created in the during the 1130s, 
as a hospitaller order, but the first unambiguous reference to this order was 
made by King Fulk in 1142 when he gave land in Jerusalem to ‘the Church of 
St Lazarus and the convent of the sick who are called miselli’ (Marcombe 2003, 
7). Therefore, leaving aside terminological differences, there is no doubt that 
the Order, consisting of knights suffering from leprosy, existed in the Kingdom 
of Jerusalem as early as the mid-12th century.

Elsewhere, Audrerie (2023, 210) relies on Schlumberger’s argumentation 
and points out, citing Chapter 16 of the Livre au roi, that the king could 
confiscate the fief of a baron who minted money independently – even 
without the decision of the High Court. Based on this, Audrerie highlights 
that such a provision could only have originated in Cyprus, because the 
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licence to mint money in Cyprus was reserved solely for the king, while it 
is known that in the Latin Kingdom of Jerusalem there was a number of 
crown vassals who minted money. Grandclaude and Greilsammer respond 
to this argumentation by pointing out that the minting of money without the 
king’s authorization first began in Sidon, between 1165 and 1204, and that 
the relevant (but also other) provisions of the Livre au roi at the time they 
were adopted had long since ceased to correspond to reality. Furthermore, 
the rule on the sanctioning of vassals who minted money found its way into 
the Livre au roi thanks to the Assize on confiscation (établissement) of King 
Baldwin III. According to Grandclaude, it cannot be determined whether and 
to what extent this Assize applied at the time of the adoption of the Livre 
au roi, which will be discussed further in this text. Finally, the term ‘coin’, 
which is contained in the Livre au roi, and which is generally interpreted as 
the right to mint money, can also be interpreted differently, etymologically 
and historically, as the right to affix a seal by a local feudal lord (Grandclaude 
1923, 44–45; Greilsammer 1995, 104–106).5

Having all of this in mind, the conclusion of this article is that the initiator 
of enacting the Livre au roi, in the specific historical, social and legal 
framework of the late 12th and early 13th century in the Latin Kingdom of 
Jerusalem (or what remained of it), could only be a ruler who, according to 
their internal and external political achievements, could emerge as the first 
strong ruler and politician after the defeat at Hattin – or at least with good 
reason to act so.6 In this sense, the Livre au roi was supposed to represent a 
legal round-up of the political and social consolidation of the circumstances 
by King Amalric of Lusignan, one of the kings of Jerusalem most skilled in 
legal matters.7

According to Greilsammer (1982, 226) and Besson (2018, 96), he primarily 
intended to restore ‘a strong monarchy rather than to set down in writing 
the old assizes lost in 1187’.8 Yet, even if only as a means of achieving King 

5	 According to Riley-Smith (1971, 188), the clause forbidding the minting of coins 
was consistently broken without any legal consequences.
6	 The historical period from 1193 to 1229 in the Latin Kingdom of Jerusalem 
is also referred to as the ‘period of recovery and reconstruction’ (Jotischky 2015, 
590).
7	 John of Ibelin (Livre de Jean d’Ibelin, chap. CCLXXIII, 430) describes the legal 
knowledge of King Amalric of Lusignan as ‘Il sot miaus les uz et les assises que nul 
autre, se tesmoingnent ciaus qui le virent, et moult les avoit en memoire’.
8	 According to Besson (2015, 792) ‘it reflected Amalric’s will to re-impose the 
monarchy above the barons: by deliberately using anachronistic assizes and 
vocabulary, by claiming the right to judge, the king wanted to show himself as the 
direct successor of the powerful kings of the past’.
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Amalric’s political goals, the Livre au roi could not have been created without 
the prior fulfilment of certain social and political conditions. These internal 
and external political conditions can serve for the more accurate dating of 
the creation of the Livre au roi.

2.	DOMESTIC POLICY

Having married Queen Isabella I and after their coronation in January 
1198, Amalric of Lusignan became the king of the Latin Kingdom of Jerusalem 
(Eracles, chaps. IV–V, 221–223; Ernoul, chap. XXVIII, 308–312). Amalric was 
a wise and determined politician, capable of imposing his will on the barons 
of Jerusalem, even at the risk of his own unpopularity (Riley-Smith 1971, 
184).9 Having witnessed the instability and frequent changes on the throne 
after the fall of Jerusalem to Saladin, and likely aware of the considerable 
public odium towards his brother, Guy of Lusignan, Amalric must have had 
both state-related and personal reason for strengthening his own power. The 
opportunity to begin implementing such a policy presented itself very soon.

The most significant success that Amalric achieved domestically during his 
reign was the confirmation of his dominance in relation to the high nobility. 
This was manifested by his triumph over Ralph of Tiberias, known as ‘the 
Socrates of the Barons’. Although there is no evidence that he left behind 
any written legislative work, his legal knowledge, competence in judicial 
procedure, court speeches and legal argumentation overshadowed all his 
contemporaries and served as an inspiration to subsequent generations 
(Riley-Smith 1971, 184; 1973, 122).10 This comes as no surprise. Having 

9	 Dodu (1894, 150) bases his argument for a similar view of King Amalric’s 
personal and ruling qualities on one of his assizes, in which he requiring the 
knights to sell their fiefs if it was necessary to raise money to ransom a king who 
became a Saracen captive. Praising the qualities of King Amalric of Lusignan and 
his advancement through the state institutions of the Latin Kingdom of Jerusalem, 
John of Ibelin (Livre de Jean d’Ibelin, chap. CCLXXIII, 429–430) left the following 
testimony about him: ‘Le rei Heymeri [...] qui estoit un povre valet et gentishom, 
puis ot il toz les offices dou reiaume, dès la chamberlainie jusque à la conestablie, 
et puis fu il roi des deus reiaumes, premierement de Chipre et puis de Surie, et 
ambedeus les gouverna bien et sagement jusque à la mort’.
10	 ‘Et s’il avenist que aucunes d’elles se mariast sans le congié dou seignor, et il en 
vausist aver dreit par sa court, après ce qu’ele vendreit en la presence de la court, 
de ce ai je oï et veu grant debat: car les treis plus sages que je onques veisse de sà 
meir, c’est assaver, monseignor Raou de Tabarie, monseignor de Baruth le veil et 
monseignor de Saieste, en estoient end escort, si que nus d’eaus disoit ce que l’autre 
en semblet.’ (Livre de Philippe de Navarre, chaps. XLVII, LXXIII, XCIV, 543–545, 559, 
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held the function of seneschal, i.e. ‘representing an absent king, regent 
or lieutenant in the High Court and presiding over the secrete’, Ralph had 
gained a great deal of insight into the functioning of the state administration, 
as well as becoming thoroughly familiar with court procedures (Riley-Smith 
1973, 157; La Monte 1970, 44, n. 1).

The falling-out most likely took place in the autumn of 1198, because the 
last occasion when Ralph witnessed one of Amalric’s charters was in October 
1198 (Riley-Smith 1971, 189 n. 52).11 Ralph of Tiberias, who turned down 
the king’s invitation to participate in the reconstruction and codification of 
the legislation from the era of the First Kingdom of Jerusalem (Livre de Jean 
d’Ibelin, chap. CCLXXIII, 430; Livre de Philippe de Navarre, chap. XLVII, 523)12 

570). Philipe of Novara himself can be considered a student of Ralph of Tiberias. 
Ralph, bedridden during the first siege of Damietta, spoke to him extensively about 
the law and customs of the Latin Kingdom of Jerusalem, and Philip, in his own 
words, memorized it all (Livre de Philippe de Navarre, chap XLIX, 525).
11	 According to Loud (1985, 206), Ralph of Tiberias witnessed two royal charters 
in August 1198, but not later.
12	 Prawer (1980, 287–288) relied on a Philip of Novara’s argumentation that 
Ralph of Tiberias rejected King Amalric’s invitation to reconstitute the assizes of 
the Kingdom stating that ‘he would not cooperate with Antiaume, a man of low 
extraction’. However, was this just an excuse for Ralph of Tiberias, given that his 
refusal of such an invitation, which in a broader sense could also be subsumed 
under his feudal obligation of auxilium et consilium, would have been a gross 
violation of his feudal obligations. It seems that by including Ralph of Tiberias in 
this legislative undertaking, Amalric really wanted to gain the support of the high 
nobility for the adoption of the Livre au roi and thus provide it with additional 
legitimacy. However, Beugnot (1841, XXXI) points out that there was undeniable 
resistance to legislative reform among representatives of the aristocracy in the Holy 
Land, among other reasons, due to the understanding that power and knowledge 
should remain limited to the nobility. Other authors (see especially Riley-Smith 
1973, 155) have similar views to Beugnot on Ralph of Tiberias’s refusal to respond 
to King Amalric’s invitation to participate in the legislative preparation: ‘The king 
certainly shared the anxiety of the feudatories lest the lost laws be completely 
forgotten and he may also have sensed a possible danger to the crown if its past 
record of legislation was obliterated. He thought of establishing a commission of 
two men under his presidency to codify what was remembered of the law and 
he wanted Ralph of Tiberias to participate as well. It is unlikely that Ralph flatly 
refused to serve on the commission – it would have been a service required of him 
as a vassal – but it is very possible that his quarrel with the king intervened before 
the commission met. At any rate he played no part in the compiling of a treatise on 
the laws’. Mayer’s (1990, 161) observation should also be interpreted along these 
lines: ‘Ralph excused him from a task which was so incompatible with his own class 
interests’. Likewise, as suggested by Grandclaude (1923, 101 n. 4) and Greilsammer 
(1995, 91–93, 106–107), Ralph’s refusal reflected the negative attitude of the high 
nobility towards this undertaking, which was clearly aimed at strengthening royal 
power. Taking all this into account, they point out that Ralph declined the invitation 
to participate in Amlaric’s commission before the king sanctioned it without a court 
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and who had been his rival to marry Queen Isabella,13 was identified as the 
initiator of the failed assassination of King Amalric by four German knights, 
although his complicity was never proven (Eracles, chaps. VI, X–XI, 224, 
228–231; Ernoul, chap. XXVIII, 310–311).14 Amalric recovered quickly and 
sanctioned his reluctant vassal without the formal judgement (esgart) of the 
High Court, ordering him to leave the Kingdom within eight days, although 
it seems he did not confiscate his fief. Amalric probably found a legal basis 
for acting in this way – alluding to Ralph’s apparent treason without proof 
– in the établissement of King Baldwin III.15 The établissement was most 
likely enacted between 1118 and 1131 and enumerated 12 reasons for the 

decision, i.e. ‘avant de se fâcher avec lui’. Finally, a somewhat different and original 
explanation, offered by Greilsammer (1995, 61, 98–99), seems plausible. In her 
opinion, Ralph of Tiberias ‘participated at least in the first phase’ of the redaction of 
the Livre au roi – although it cannot be determined to what extent – before he left 
the Kingdom of Jerusalem, i.e. before the conflict with King Amalric.
13	  After the death of Henry of Champagne, the issue of Queen Isabella’s new 
husband arose. Hugh of Tiberias, garnered the support of some barons for his 
brother, Ralph of Tiberias, a member of the second generation of Westerners living 
in the Holy Land, to be the queen’s new husband, but the proposal was rejected. The 
reason for this seem to be that the Templars and Hospitallers believed that Ralph 
was not wealthy enough, or rather, not influential enough outside the Crusader 
states, to provide aid to the threatened kingdom. German pressure in favour of the 
King of Cyprus likely carried some weight too. Therefore, the following proposal, 
by Conrad of Querfurt, was that Queen Isabella marry the King of Cyprus, Amalric 
of Lusignan. Patriarch Aymar initially opposed this, arguing that such a marriage 
would be impossible under canon law, since his brother was already married to her 
sister. However, he relented, most likely due to the privileges that were promised to 
the church (Eracles, chap. V, 222–223; Ernoul, chap. XXVIII, 308–311; Riley-Smith 
1971, 184; 1973, 152; La Monte 1970, 42, 44; Mayer 1990, 164; Edbury 1997, 
25–26; Runciman 1954, 94). It is plausible that part of the explanation for Ralph 
of Tiberias’s refusal to participate in the reconstruction and codification of the 
legislation of the First Kingdom of Jerusalem was the personal animosity that must 
have arisen from the rivalry for becoming Queen Isabella’s husband (Riley-Smith 
1971, 183–184).
14	  In fact, one could argue the opposite: Ralph of Tiberias was not on good terms 
with the German crusaders, quite on the contrary. Upon the arrival of the Germans 
in the Holy Land, Ralph’s brother, Hugh of Tiberias, who was unable to protect his 
peers, advised them to place their wives and children under the protection of the 
Military Orders (Eracles, chap. XXVIII, 216; Riley-Smith 1973, 152).
15	 According to Riley-Smith (1971, 189–190, translated by author) ‘Aimery’s 
promulgation of Ralph’s banishment looks like a trial of strength with reference 
to the assise of Baldwin III, an attempt to reestablish a right to act without esgart 
in certain circumstances’. At first, Prawer (1961, 524) considered King Baldwin II 
as a legislator during whose reign Assise sur les confiscations (établissement) was 
put into force. The same opinion is shared by Riley-Smith (1985, 178–179). Prawer 
(1962, 42), however, later corrected his opinion and argued convincingly that King 
Baldwin III was more likely to be considered the author of the établissement.
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deprivation of a vassal of his fief (i.e. confiscating it) without a formal court 
decision (esgart) (Livre au roi, chap. 16, 177–184; Prawer 1961, 523; Dodu 
1894, 248).16 However, with the adoption of the Assise sur la ligèce by King 
Amalric I (Amaury I), between 1162 and 1170, the said établissement was 
practically nullified, because the mentioned Assize stipulated that a vassal 
could not be deprived of his freedom or of his fief without a court decision 
in any case (Riley-Smith 1973, 150; Prawer 1959, 65–66). Hence, Prawer 
(1961, 522) and Riley-Smith (1973, 155) note that not only is it strange that 
the établissement found a place in the Livre au roi, but also that this legal 
text itself contradicts the underlying tendencies and principles of the 12th – 
century feudal society in the Latin East.

Although the sources (Livre de Jean d’Ibelin, Livre de Philippe de Navarre, 
Eracles, Ernoul) are not entirely unanimous in describing the course of the 
legal battle between King Amalric of Lusignan and Ralph of Tiberias,17 it 
seems that it can be assumed – if one accept Ibelin’s and Novara’s reports – 
that Ralph based his legal defence precisely on the application of the Assise 
sur la ligèce. He pointed out the incompatibility of the établissement with 
this Assize, i.e. argued that a High Court decision was necessary in a dispute 
between a lord and his vassal (Riley-Smith 1971, 190–191; 1973, 157; Mayer 
1990, 249.).18 This means that, contrary to the intention of its editor, King 
Aimery I, the Assize was applied for the first time against the king in this case. 
This was not entirely successful, as the conflict ended with Ralph’s leaving 
of the Kingdom of Jerusalem within said eight days, and he did not return 
until after Amalric’s death. On the other hand, the établissement became an 
integral part of the Livre au roi, owing to which it has been preserved.19

16	 According to Riley-Smith (1973, 146) the ‘theory of regalia [...] was best 
expressed in [this] assise’, but he believes that Baldwin III is the most likely king to 
have passed it.
17	 For more about these differences, see especially Loud 1985, 204–212.
18	 Relying primarily on Eracles (1859) as a source that describes the conflict 
between King Amalric and Ralph of Tiberias, Loud (1985, 210) concludes that 
‘nearest contemporary account of the events in question, that of the L’Estoire 
d’Eracles, makes no mention of the Assise sur la ligece being used against the king, 
and is perfectly consistent with the Livre au roi’. Even if this approach was accepted, 
this would not resolve the dilemma about the reasons why the établissement found 
its place in the Livre au roi, because the Assise sur la ligèce, whose existence could 
not have been unknown to the nobles, was enacted after the établissement and 
practically nullifiedit.
19	 According to Grandclaude (1926a, 309) the établissement is classified among 
those provisions of the Livre au roi that he equates with the anciens bans. Having 
this particular case in mind, Riley-Smith (1973, 151, 158–159) concludes: ‘The 
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As suggested by Greilsammer (1995, 71, n. 105), the Livre au roi is imbued 
to a significant extent with the spirit of the Assise sur la ligèce which, as she 
says, the Livre au roi ‘interiorised’, despite not quoting it. The way in which 
the Assize sets out the relations between the king and the nobility tacitly 
reflected the relationship between them defined in the Livre au roi.20 The 
fact that this codification of law is imbued with the spirit of the Assise sur 
la ligèce should not necessarily be considered a contradiction for one more 
reason: the Livre au roi states that a vassal cannot be arrested by his lord 
unless he had been judged by his peers in court.21

Therefore, the conclusion that the Livre au roi was created between 1187 
and 1198, before the conflict between King Amalric of Lusignan and Ralph 
of Tiberias, would seem unfounded, regardless of the fact it contained the 
établissement, which was nullified by the Assise sur la ligèce (Riley-Smith 
1973, 146), and which, according to the testimonies of Philip of Novara 
and John of Ibelin, was the basis for Ralph of Tiberias’s legal defence in this 
dispute. It is much more likely that King Amalric of Lusignan, as the de facto 
winner of this conflict, wanted to confirm the strength of his own authority 
immediately after this success and give legitimacy to his own action against 
Ralph of Tiberias by incorporating the établissement into the Livre au roi. At 
the same time, it can be concluded that he wanted to create the opportunity 
for himself so that he could punish other unruly vassals in the future, in the 
same manner and without restrictions (Greilsammer 1982, 221 n. 14; 1995, 
101). Moreover, according to Prawer (1962, 30), the range of cases in which 
confiscation could occur was expanded in the Livre au roi, compared to the 
établissement. Specifically, referring to Chapters 7 and 8 of the Livre au roi, 
this author indicated that refusal of the vassal to submit as a hostage for his 
lord or serve as an assurer for his debts, was sanctioned with confiscation.

Bearing all this in mind, the opinion of some authors that the Livre au roi 
actually was ‘the new edition of the Laws’, whose enactment was initiated 
by King Amalric of Lusignan, can be accepted (Runciman 1954, 95). In this 
sense, La Monte (1970, 44) appears to be correct that Ralph’s refusal to 
participate in the work of the legislative commission does not mean that 

weaknesses in the baronial interpretation of the Assise sur la ligece will become 
apparent as we consider its development from the moment when it was first 
proposed by Ralph of Tiberias’.
20	 Besson (2015, 785) argues similarly. Grandclaude (1923, 119) is more moderate 
in his assessment, pointing out that the Livre au roi treats the Assise sur la ligèce 
‘only summarily’, giving priority to the Assize on confiscation of King Baldwin.
21	 This will be one of the arguments for Riley-Smith (1973, 10, 36, 143) to conclude 
that ‘it is an exaggeration to call it a treatise on behalf of the monarchy’ (See also: 
Livre au roi, chap. 25, 208–210).
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this commission was not established at all and that it did not work to ‘revive’ 
and codify the legislation of the Latin Kingdom of Jerusalem from the period 
before the fall of Jerusalem in 1187. Moreover, it is possible that the Livre 
au roi was created precisely by this commission. The additional prologue 
to manuscript CG 771 testifies that Amalric’s effort to reconstitute this 
codification resulted in the assizes contained in the Livre au roi (Riley-Smith 
1971, 185; Greilsammer 1982, 224–225).22 Did King Amalric’s reference 
to the établissement in his conflict with Ralph, among other things, also 
represent a kind of retribution for Ralph’s refusal to participate in the work 
of this commission?

In this regard, it seems indisputable that the author of the Livre au roi was 
someone very familiar with the legislation of the First Kingdom of Jerusalem, 
of which they probably knew some assizes by heart, word by word. However, 
it is also clear that their redaction was done selectively, sometimes even 
partially, in fragments, which makes it difficult to fully identify the content 
of this codification with the content and meaning of the law of the First 
Kingdom of Jerusalem (Grandclaude 1923, 122).

Given all this, was the content of the Livre au roi directly influenced, at 
least to a small extent, by King Amalric of Lusignan himself, just as Napoleon 
influenced certain provisions of his Code civil?23 Since he was not a legal 
theorist, but undeniably had respectable legal knowledge,24 it seems that this 
hypothesis should not be rejected either, especially since the Livre au roi 
was written in a pragmatic manner. King Amalric had an apparent interest 
in this, especially in this systematization of the law in global. In this sense, 
although not overemphasised, the reference to the Assise sur la ligèce in the 
Livre au roi could actually represent a balance between the King Amalric’s 
idea to ​​strengthen central power and emphasise the king’s authority over the 
nobility in the Livre au roi on the one hand, and the practical circumstances 

22	 In this regard, the opinion of the great mid-13th century jurists of the Kingdom 
of Jerusalem, that the refusal of Ralph of Tiberias to take a part in this commission 
led to defeat of King Amalric’s entire effort to restore the legislation of the first 
Kingdom of Jerusalem, cannot be accepted.
23	 For example, as suggested by Loud (1985, 208), ‘the section protecting the 
vassal from physical punishment without judgement may also reflect the personal 
experience of King Aimery, when as royal constable he was arrested by Henry of 
Champagne c. 1193’. See also Livre au roi, chap. 25, 208–210.
24	 Following Riley-Smith (1971, 185): ‘He was remembered above all as a great 
lawyer who knew the laws and usages better than his contemporaries, having 
memorized many of them. Only Ralph of Tiberias was more learned than he was’. 
See also Livre de Philippe de Navarre, chaps. XLVII, LXXIII, XCIV, 521–523, 543–545, 
570; Livre de Jean d’Ibelin, chap. CCLXXIII, 429–430.
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that indicated this could not be implemented consistently and completely, on 
the other hand. This is especially true since during the reign of King Amalric 
the Assise sur la ligèce continued to reflect the strength of the royal authority 
and the limitations of the great barons. Namely, the Assize only fully became 
a lever of power for the high nobility during the struggle against Emperor 
Frederick II of Hohenstaufen, primarily in Cyprus (Riley-Smith 1971, 179–
204). However, it is clear now that the beginnings of that struggle and the 
possibility of a completely opposite interpretation of the Assize did become 
visible during the conflict between King Amalric and Ralph of Tiberias, who 
invoked it for the first time against a ruler. In this regard, two hypotheses 
can be put forward.

According to the first, it is possible that King Amalric, based on his own 
experience in the dispute with Ralph of Tiberias, had already become aware 
of the implications that the Assise sur la ligèce could have in the future. 
In fact, Amalric emerged victorious from this conflict, although not with 
an indisputable legal basis, because Ralph of Tiberias left the Kingdom of 
Jerusalem. So, spurred on by the success against Ralph of Tiberias, the king 
tried to strengthen his own position (Mayer 1990, 161–162), apparently 
realising that this Assize could be used against him or any other future 
king, and eventually wanted to keep it applicable only against lower vassals. 
Thus, one might conclude that by reaffirming the établissement in the Livre 
au roi, the king wanted to prevent new tendencies in the application of this 
Assize and strengthen royal authority.25 This is supported by the fact that the 
successful application of the Assize against the ruler would only take place 
in the mid-13th century, as a legal remedy in the conflict between the barons 
and Emperor Friedrich II Hohenstaufen. The place of the établissement in the 
Livre au roi, understood in this way, can also be interpreted as a compromise. 
Namely, even if in the 1230s the établissement was considered as a limitation 
of regal power,26 in new circumstances – following the adoption of the Assise 

25	 As suggested by Riley-Smith (1971, 188), the similar explanation for inclusion 
of établissement in the Livre au roi is possible: ‘It was an archaic, half-forgotten 
piece of legislation introduced, like so much in the book, to answer a contemporary 
need’.
26	 Riley-Smith (1985, 176, 178) at first claimed the opposite: ‘All historians 
including myself, have been of the opinion that the établissement is evidence of the 
strength of the kings in the first half of the twelfth century’. Later, he was closer 
to the opposite conclusion: ‘Thirdly, the établissement surely demonstrates not 
so much the strength as the limitations of royal power. [...] But if a virtue of the 
établissement is that it provides us with early evidence for prerogatives, a vice is 
that a king had taken the step of putting down on paper those cases in which he 
could impose a fixed sentence without esgart and this could only have the effect 
of limiting his freedom of action: it is an age-old principle of law-making that 
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sur la ligèce, the defeat at Hattin, and the king’s conflict with Ralph of Tiberias 
– the établissement could be treated as a step towards the re-strengthening 
of royal power (Greilsammer 1995, 81, 101 n. 165), as well as a meaning of 
the king’s attempt to convalidate his behaviour towards Ralph of Tiberias.

According to the second hypothesis, one could argue that King Amalric 
did not anticipate the far-reaching implications of the interpretation of the 
Assize invoked by Ralph of Tiberias, which led to the application of the 
Assise sur la ligèce against the central authority in the 13th century. This is 
especially the case since he emerged as the de facto winner in the conflict 
with Ralph of Tiberias. It may be that Philip of Novara and John of Ibelin, 
under the influence of their circumstances and needs, i.e. their belonging to 
the nobility and the goals with which they wrote their treatises, exaggerated 
the significance of the Assize in the conflict between King Amalric and Ralph 
of Tiberias – especially knowing that the Assise sur la ligèce was originally 
created to strengthen the power of the crown. If so, perhaps this is precisely 
why the king had no objection to the Assize becoming a part of the Livre au 
roi, albeit indirectly. Since this Assize only gained significance in the Kingdom 
of Cyprus, which it did not have in the Latin Kingdom of Jerusalem, i.e. a 
means of challenging the central government, then Audrery’s conclusion 
that the Livre au roi was composed in Cyprus seems even less convincing. 
If his interpretation were to be accepted, the contradiction in content and 
meaning between the Assise sur la ligèce and the Livre au roi would be 
irreconcilable.

Regardless of which hypothesis is accepted, it seems indisputable that 
in the time of King Amalric the central authority in the Latin Kingdom of 
Jerusalem was not as strong as it had been during the early 12th century, 
nor as weakened as the circumstances of the 13th century would dictate. 
Consciously or not, its content embodies a period of balancing, a shift in the 
pendulum of power towards the centre, a compromise between the differing 
aspirations of the king and the nobility. Like any legislative undertaking, 
however future-oriented it may be, it was greatly shaped by the experiences 
of the past. In this sense, it is justified to consider the Livre au roi as a swan 
song of the strengthening of royal power, but also as the establishment of 
the outlines of a new order that this codification deeply manifests.

definitions of rights should be avoided, since they create a framework beyond 
which it becomes difficult to operate’. Following Prawer (1980, 432), a somewhat 
more balanced view: ‘Our assise, which determined the relations between the king 
and his vassals, strengthened the king’s position, although to some extent it also 
safeguarded vassals from too arbitrary decisions from their lord’.
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3.	FOREIGN POLICY AND PERSONAL MOTIVATION

On the foreign policy front, on 1 July 1198, King Amalric of Lusignan 
signed a peace treaty with Sultan Al-Malik Al-Adil for duration of 5 years 
and 8 months, which secured Frankish control of the Mediterranean coast 
from Acre to Antioch. Specifically, the Franks kept possession of Jebail and 
Beirut, Al-Adil kept Jaffa, while Sidon was divided between them. Amalric 
would pivot his foreign politics around the intent to keep peace with Al-Adil 
while waiting for a huge crusade to the Holy Land that being prepared in 
Europe (Eracles, chap. X, 228–230; Ernoul, chap. XXVIII, 316–317; Runciman 
1954, 98, 101–102, 129; Greilsammer 1995, 89). Having consolidated his 
internal power after the conflict with Ralph of Tiberias and having ensured 
a respite and consolidation in the fight with the Saracens through a truce 
with Al-Adil, the earliest time when Amalric could have passed the Livre au 
roi and rounded off his authority on the legislative level is the autumn or 
winter of 1198.

However, the exclusive reliance on this dating of the enactment of 
the Livre au roi is not without its drawbacks. John of Ibelin and Philip of 
Novara state that the major barons who supported Ralph of Tiberias in his 
dispute with the king collectively ceased to fulfil their feudal obligations to 
the king, withdrawing from his service – all in reference to the Assise sur 
la ligèce. According to these sources, despite Ralph’s departure from the 
Latin Kingdom of Jerusalem to the County of Tripoli, the vassals did not 
resume their feudal obligations to the king until at least 1200 (Livre de 
Jean d’Ibelin, chap. CCIV, 327–328; Livre de Philippe de Navarre, chap. XLII, 
LII-LIII, 518, 527–529). On the other hand, according to Loud (1985, 207), 
this interpretation of John of Ibelin’s account of the baron’s actions, which 
is common in literature, is incorrect. He claims that John’s report ‘means 
exactly the opposite – that the threat was withdrawn’.

However, in this regard, it seems more acceptable to set the year 1200 as 
the earliest moment when the Livre au roi could have been created. Firstly, 
if one starts from the reasonable assumption that the work on the Livre 
au roi began after the accession of King Amalric of Lusignan to the throne 
and before his conflict with Ralph of Tiberias, it is unlikely that this work 
could have been completed in only 8 or 9 months. Therefore, it is plausible 
that the vassals returned to the king’s service in 1200, or withdrew their 
threat – perhaps as a result of the compromise reached with the king. Such 
a compromise is also manifested in the content of the Livre au roi, which, as 
previously noted, although imbued with the spirit of the Assise sur la ligèce, 
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still retained the établissement. Thus, the Livre au roi could have been created 
in 1200 precisely as a symbolic result of the consolidation of the internal 
and external political circumstances in the Latin Kingdom of Jerusalem.

On the other hand, Riley-Smith (1971, 185) and Greilsammer (1995, 
84–86) demonstrated that the provisions of Articles 5 and 6 of the Livre au 
roi were written precisely considering the specific family and ruling status 
of King Amalric and Queen Isabella I.27 Amalric was Queen Isabella’s fourth 
husband,28 with whom she had two daughters and one son, while Isabella 
had a daughter, Mary, from her second husband, Conrad of Montferrat. The 
previously mentioned provisions of the Livre au roi regulated the order of 
succession to the throne of the queen’s children born from two marriages. If 
the queen were to become widowed and remarry, in the event of her death, 
the heir to the throne would be her eldest son from her first marriage. 
However, if she had no children from her first marriage, the throne would 
go to the eldest child from her second marriage (Dodu 1894, 106–107). In 
other words, it was decided that the queen’s heirs from her first marriage 
would have priority, with sons taking precedence over daughters; if there 
were no male heirs from the previous marriage, then the daughters from 
the first marriage took precedence over the sons from the later marriage. 
Finally, if there were no children from the first marriage, then the son from 
the second marriage took precedence over the daughter, even if she was the 
older sibling. Regency belonged to the eldest male or female relative, but on 
the side through which the throne escheated. If the queen had no offspring 
from her first, but only from her second marriage, and the father of the 
children outlived the queen, the regency over the minor heir would belong 
to the father, until his son or daughter came of age (La Monte 1970, 49–50).

In the specific circumstances, the possibility of Amalric’s regency in 
the event of Isabella’s and even Mary’s death was obviously foreseen. As 
suggested by Greilsammer (1995, 85–86; 1982, 224), Amalric advocated for 
these provisions in order to secure his own bailage and consequently revert 

27	 This is one of the key arguments in favour of Grandclaude’s (1923, 50, 
119–120) claim that the Livre au roi was written between 1197 and 1205. 
28	 Queen Isabella’s first husband was Humphrey of Toron. Dissatisfied with his 
weak and indecisive character, the barons had influenced the annulment of his 
marriage to Isabella. She was then married to Conrad, Marquess of Montferrat, 
who was murdered. Then, also under the influence of the nobility, Henry, Count 
of Champagne, was chosen as the heir to the throne, to whom Queen Isabella was 
married for this purpose. After his death in 1197, Isabella, at the age of only 26, 
married her fourth husband, Amalric of Lusignan, King of Cyprus, who was invited 
by the Syrian barons to take power over Syria through this marriage (Ernoul, chaps. 
XXIV–XXVIII, 264–317). 
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to the throne of his heirs, should Isabella and her heiress die first. From 
these provisions, it is clear that at the time of the writing of the Livre au roi, 
all three children from the Amalric and Isabella’s marriage had been born, 
so this treatise could only have been created after the birth of their youngest 
child. Their elder daughter Sybilla was born in 1198, the younger, Melisende 
in 1200, while it is not known when their son Amalric was born, but he is 
known to have died as an infant on 2 February 1205 (Greilsammer 1995, 86; 
Runciman 1954, 103 n. 3).

According to Audrerie (2023, 211–219), this argumentation should not 
be rejected, but he points out that it could be applied to a whole series of 
similar events related to the succession to the throne of the Latin Kingdom 
of Jerusalem that took place between 1185 and 1268. However, starting 
from the hypothesis that the Livre au roi is a collection of extracts from 
decisions and counsels passed by the High Court, he concluds that all these 
cases must have preceded the creation of the Livre au roi, i.e. that this 
codification could not have been created before the late 13th or early 14th 
century. In this regard, he highlights the text of the preamble to Chapter 1 
of the Livre au roi, which stresses the need to preserve the judgments of the 
High Court, and concludes that this decision was made only between 1285 
and 1291. Audrerie’s argument does not seem convincing enough, especially 
in the context of all the other arguments about the time of the creation of 
the Livre au roi that are presented in this paper. He bases his conclusion 
on the hypothesis that the Livre au roi is a kind of legal manual compiled 
from previous legal precedents. Although this hypothesis is not without its 
shortcomings, even if taken as indisputable, it does not mean that it refers 
exclusively to previous events, quite the opposite. It could also be concluded 
differently – that issues regarding the succession to the throne and the 
regency were frequent in the Latin Kingdom of Jerusalem, therefore their 
regulation in the Livre au roi served as a model for the resolution of similar 
future cases. In this sense, the preamble to Chapter 1 of the Livre au roi may 
also be a later interpolation. Finally, according to Grandclaude (1923, 44, 
49), a whole series of provisions in the Livre au roi indicate that the chief 
seignor was the queen, not the king, and this was not the case between 1244 
and 1291, but it was repeated without interruption between 1192 and 1227. 
With the latter in mind, why would the King of Cyprus prescribe provisions 
formulated in this manner? Above all other cases, they could in fact be 
related to the situation in which Queen Isabella I found herself alongside her 
four husbands.

A similar argument can be used to respond to Audrerie’s (2023, 216) 
claim that Chapter 1 of the Livre au roi, which prohibits the king, queen, and 
their vassals from voluntarily surrendering their fortresses and castles to 
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the Saracens, is actually a precedent derived from the conflict between King 
Hugh III and the lord of Beirut. This occurred in 1273, after the lord of Beirut, 
Haymo Léstrange, surrendered his fief and his widow, Isabelle of Ibelin, to 
the protection of Sultan Baibars. There is no doubt that the prohibition 
prescribed in Chapter 1 of the Livre au roi was of essential importance from 
the very beginning in the Latin Kingdom of Jerusalem, because it not only 
indicated a violation of feudal obligations, but also represented a condition 
for the survival of the Crusader states. It is impossible that the Crusaders 
did not consider it worthy of regulation during the full two centuries of their 
statehood in the Holy Land, and that they only noticed its value in the late 
13th or early 14th century. The event mentioned by Audrerie is a consequence 
rather than a cause of such an understanding. In this regard, the prohibition 
that the Livre au roi foresees, in connection with the surrender of fortresses 
to the Saracens by the king’s vassals, is emphasised in Chapter 39 of the Livre 
au roi, which explicitly mentions Crac, Jaffa, Ascalon, Arsur, Cesarea, Cayphas, 
Tiberias, Belinas, Toron, Scandelion, Sidon, Sais, and Beirut (Grandclaude 
1923, 45–46). If Audrerie’s claim about the time of enactment of the Livre au 
roi is accepted, the question must be asked whether there are any arguments 
for the claim that in 1291, on the eve of the collapse of the Crusader states, 
when some of these cities were still under Crusader control, there were 
social and political opportunities for a legislative undertaking whose content 
ignores not only the significant influence of the nobility, but also the overall 
difficult situation in the remnants of the Kingdom of Jerusalem.29 It seems 
even less logical that the Cypriot king, in composing the Livre au roi, would 
mention the cities that the Crusaders had lost after the fall of Acre.

Another foreign policy success of King Amalric of Lusignan should be 
added to the pinpointing of the possible time of creation of the Livre au roi. 
In September 1204, he renewed the truce with Sultan Al-Malik Al-Adil to last 
for six years. It seems that Al-Adil was prepared to finally abandon Beirut 

29	 The opposite interpretation is offered by Audrerie (2023, 218–219). In his 
opinion, the work on the Livre au roi began between 1285 and 1291 in Cyprus, 
during the reign of King Henry II. According to Audrerie, through this legislative 
undertaking, Henry wanted to strengthen royal power by introducing new legal 
rules (some maybe even as a part of his own judgements) and reaffirming some 
of the old ones, such as the établissement. Another argument can be added to the 
objection that the general framework of political and social circumstances in the 
Latin East leaves no room for such a conclusion. If the reference to the établissement 
in the last 12th century, in the conflict between King Amalric and Ralph of Tiberias, 
was already anachronistic, how much more so must it have been almost a full 
century later?
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and Sidon to Amalric, to cede Jaffa and Ramleh to him, and to simplify the 
terms for pilgrims going to Jerusalem and to Nazareth (Eracles, chap. XII, 
263; Ernoul, chap. XXXII, 347–367).

One should not forget that Constantinople also fell during the Fourth 
Crusade, in 1204, which led to the creation of new crusader states on the 
territory of the Byzantine Empire, potentially rivalling the Latin Kingdom 
of Jerusalem. For all these reasons – and above all based on the relevant 
text of the Livre au roi on the succession to the throne and regency over the 
throne, and the new truce with Al-Adel, which further strengthened King 
Amalric’s power and expanded the borders of the Kingdom of Jerusalem – 
another hypothesis can be put forward. The Livre au roi, as the pinnacle of 
the previously implemented internal stabilization and another of Amalric’s 
foreign political successes, was created between September 1204 and 
February 1205 and most likely in the late autumn or winter of 1204. Since 
Amalric was born in 1145 and died suddenly on 1 April 1205 of a surfeit of 
fish (Eracles, chap. XI, 304–305; La Monte 1970, 45, n. 3; Runciman 1954, 
103),30 was that the moment when King Amalric had already prepared the 
legal framework, through the Livre au roi, for the possible enthronement of 
his children from his marriage with Queen Isabella, primarily his son Amalric, 
who was still alive at the time? In this case, it is possible that Amalaric’s 
death prevented the Livre au roi from becoming an official part of the Latin 
Kingdom of Jerusalem’s legislation (Greilsammer 1995, 88).

Finally, taking into account all of the above, a third hypothesis about 
the date of enactment of the Livre au roi could also be nominated. As King 
Amalric resolved the internal political situation by triumphing over Ralph 
of Tiberias in 1198, although this result was not immediately accepted 
by the other barons, Ralph did not return to his full service until 1200. In 
the same year Amalric foreign political successes began through the first 
concluded truce with the Sultan Al-Adil (which was renewed in 1204), and 
seeing that the provisions of the Livre au roi as we know it today indicate 
that at the time of its creation all three of his children from his marriage to 
Queen Isabella I were alive, could the Livre au roi have been created in two 
successive and complementary acts, the first of which appeared between late 
1198 and 1200 (more likely in 1200), and the other in 1204? Comparatively, 

30	 Anyway, Isabella I ruled after Amalric’s death alone only shortwards due to her 
death. Their two sons have passed away before Amalric’s death, so Isabella was 
succeeded by her daughter from her second marriage, Mary la Marquise (Ernoul, 
chap. XXXV, 407 n. 2; Mayer 1990, 249–250).
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a historical example from Serbian history shows that this kind of hypothesis 
is plausible: Emperor Dušan (the Mighty) Nemanjić passed his famous Code 
in 1349, at the council in Skopje, and supplemented it in 1354 in Serres.

4.	CONCLUSION

The Livre au roi is the oldest of the treatises that make up the Assizes 
of Jerusalem. Its content represents a compromise between the interests 
of the growing influence of the great barons and the interests of the royal 
authority, which was neither as strong as it had been for much of the 12th 
century nor as weak as it had been after the fall of Jerusalem in 1187. Thus, 
as an attempt to strengthen the central authority, the Livre au roi could only 
have been the product of a strong ruler, skilled in law, such as King Amalric 
of Lusignan was.

Historical circumstances, i.e. Amalric’s successes in domestic and foreign 
policy, indicate that the Livre au roi was the crowning glory of his reign. First, 
he emerged victorious from the conflict with Ralph of Tiberias, one of the 
leaders of the barons in the Holy Land, and this was confirmed by the rest of 
the nobility in 1200, in returning to the king’s authority. On the other hand, 
by concluding peace treaties with Sultan Al-Malik Al-Adil in July 1198 and 
September 1204, he not only secured peace for the Kingdom of Jerusalem, 
but also regained some of the lost territories. King Amalric concluded all 
this with the provisions of the Livre au roi by which he reserved the right to 
inherit the throne for his son Amalric, from his marriage to Queen Isabella I, 
and the right of regency over him for himself. However, his son died in early 
February 1205, and King Amalric died in April.

King Amalric of Lusignan, with his successes in domestic and foreign 
policy, undoubtedly contributed to the consolidation of the Latin Kingdom of 
Jerusalem. The crowning achievement of this policy was his great legislative 
undertaking, embodied in the enactment of the Livre au roi. The rewriting of 
the laws was intended to restore the state’s authority and the confidence of 
the Franks, since the previous legislation had most likely been lost forever 
with Saladin’s conquest of Jerusalem in 1187.

In the context of all the above events, one can conclude that the Livre au 
roi was enacted in 1200 or 1204, or that it was created in 1200 and its text 
was supplemented in 1204.
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1. INTRODUCTION

1.1. Framing the Inquiry: Objectives and Hypothesis

When focusing on gender distribution in the Serbian judiciary, it is 
important to first examine the data on the proportion of the men to women 
and determine whether there is a fair or imbalanced gender composition. An 
analysis could provide insight into the level of interest among contemporary 
legal professionals in pursuing a particular judicial career and whether 
success in the judiciary is in any way related to gender. If it turns out that 
there is a disparity between men and women in the Serbian judiciary, several 
important questions arise: What are the underlying causes of this gap? Do 
men or women dominate the field? If women prevail, is this dominance 
reflected solely in their numerical representation, or does it also extend to 
their professional status? More specifically, are women able to reach the 
highest positions within the judicial system, or do structural barriers hinder 
their advancement?

Our research began with the hypothesis that implicit gender bias is still 
very much present in the judicial professions. We tested this hypothesis 
on several levels: first, by analysing statistical data on the gender ratio in 
various judicial professions, and then by examining the representation 
of women and men in senior positions in the Serbian judiciary. To fully 
understand these dynamics, it is essential to compare gender structure in 
the Serbian judiciary with equivalent data from other European countries. 
These findings will help to determine whether Serbia deviates significantly 
from general European trends, or whether the observed patterns are part 
of a wider phenomenon overwhelming legal systems across the continent.

1.2.	Clarification of Key Terms and Concepts

Given the complexity of gender dynamics in this type of analysis, it is 
important to clarify the meaning and use of key terms and concepts from the 
very beginning. Although the phrase ‘feminisation’ of the judiciary’ frequently 
appears in scholarly and policy-oriented discourse, it can sometimes carry 
negative implications, such as suggesting a devaluation of the profession. 
On the contrary, in this paper, the term ‘feminisation’ is employed strictly 
in a structural and quantitative sense, without any normative judgment or 
ideological connotation. It is applied exclusively in reference to objectively 
measurable patterns, capturing statistically verifiable developments in the 
gender structure of the judiciary, without endorsing either a supportive or 
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a critical stance. More precisely, ‘feminisation’ refers to a persistent gender 
asymmetry in favour of women within judicial professions, accompanied by 
a continuous increase in this imbalance over time – most clearly manifested 
in the composition of the highest-level courts. Consequently, the phrase 
‘feminisation peak’ was coined to denote the point at which women’s 
representation reaches its highest level within a given jurisdiction or legal 
profession. It relates not only to numerical dominance, but also to the 
fact that women hold a greater proportion of senior roles and leadership 
positions within the judicial system.

1.3.	Quantitative Methods and Cross-National Comparison

The present study relies on quantitative analysis of secondary data, 
focusing primarily on official statistics regarding gender representation 
in the Serbian judiciary over an extended period of time. The core data 
sources include the Statistical Office of the Republic of Serbia (SORS) 
yearbooks and official reports, which were combined with data from the 
archives of the Ministry of Justice, as well as publicly available statistics 
from the High Court Council and the High Prosecutorial Council. To identify 
whether gender dynamics in Serbia are consistent with, or divergent from, 
broader European patterns, we conducted a comparative analysis based on 
publications and data from relevant international organizations, including 
the European Institute for Gender Equality (EIGE) and its Gender Statistics 
Database, as well as reports and studies published by the Council of Europe 
European Commission for the Efficiency of Justice (CEPEJ). The chosen 
methodology enables a clear, data-driven overview of gender ratios and 
trends in the Serbian and selected comparative judiciaries, contributing to 
a deeper understanding of the cultural and systemic factors underlying this 
phenomenon.

1.4.	Limitations and Pathways for Deeper Insight

Although the quantitative method provides a reliable framework for 
evaluating numerical disparities and trends, it is unable to capture the 
subjective experiences, professional trajectories, or institutional logics that 
may underlie gender-related patterns. Accordingly, a key methodological 
limitation of this study is the absence of qualitative analysis. The qualitative 
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insights would have enabled a more in-depth exploration of informal 
barriers, cultural expectations, and internal perceptions of gender roles 
within the judiciary.

In particular, this study could have included interviews with sitting judges 
and public prosecutors to illuminate whether women in the judiciary face 
any form of silent segregation, such as being directed towards specific courts 
or case categories perceived as more ‘appropriate’ for women.

A qualitative approach would also have been essential for exploring 
how women experience the impact of work-life balance pressures on their 
careers, and whether they feel constrained from taking on more demanding 
roles or leadership positions. Similarly, it remains unexplored whether 
there are a prevailing perception among women judges and women public 
prosecutors that their male counterparts progress more rapidly through the 
judicial ranks, often with less effort or fewer obstacles.

However, this limitation stems largely from ethical constraints related 
to confidentiality and institutional permissions, as well as the general 
sensitivity of researching internal dynamics within the judiciary. Subsequent 
research could overcome these obstacles by conducting semi-structured 
interviews with retired judicial professionals, in order to obtain an in-depth 
understanding of internal perspectives on gender disparity, investigate 
whether gendered patterns exist in judicial assignments, and identify 
perceived barriers related to motherhood and career progression.

Socially significant issues, such as the gender ratio in the Serbian judiciary, 
as well as the causes and consequences of the current disparity, require 
comprehensive qualitative research.

However, due to the current lack of resources necessary to conduct 
such an extensive inquiry, our study was based primarily on relevant data 
published by official institutions.

2.	GENDER RATIO IN JUDICIAL PROFESSIONS

2.1.	Judges

The gender composition of the judiciary in Serbia underwent substantial 
changes during the 1990s. As a result of the war and hyperinflation, judicial 
salaries were dramatically decreased, leaving many unable to support 
their families. Consequently, a large number of judges, mainly men, left the 
judiciary to join the private sector. Their departure created vacancies in 
the judiciary, which were largely filled by newly nominated judges, many 



Surge of ‘Feminisation’ in the Serbian Judiciary

557

of whom were women. In order to understand the long-term trends in the 
gender structure of the Serbian judiciary, we reviewed the aggregated data 
for the period from 2016 to 2025, with the reference years chosen mainly 
according to the frequency of reporting by the Statistical Office of the 
Republic of Serbia.

Table 1: 
Gender ratio in Serbian courts – Total (2016 – 2025)

Entities Year Total Men Women
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Courts of general 
and special 
jurisdiction 

2016 2748 100 817 30 1931 70

2019 2703 100 762 28 1941 72

2022 2657 100 737 28 1920 72

2025 2655 100 712 27 1943 73

Sources: Judges by sex in 2016 (SORS 2017, 231); Judges by sex in 2019 (SORS 2020, 
253); Judges by sex in 2022 (SORS 2024, 270). Data for 2025 were obtained from the 
Ministry of Justice archives, courtesy of Assistant Minister Vladimir Vinš.

Figure 1: 
Gender ratio in Serbian courts – Total (2016 – 2025)

Source: Author.

30 28 28 27
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Table 2: 
Gender ratio in the selected Serbian courts (2016 – 2025)

Entities Year Leading 
position

Total Men (M) Women (W)
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rt 2016 M 37 100 10 27 27 73

2019 W 39 100 10 26 29 74

2022 W 39 100 9 22.5 30 77.5

2025 W 31 100 6 19 25 81
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t 2016 M 37 100 15 41 22 59

2019 M 46 100 16 35 30 65

2022 W 42 100 9 22.5 31 77.5

2025 W 41 100 9 22 32 78
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2016 W 15 100 10 33 5 67

2019 W 13 100 4 31 9 69

2022 W 11 100 4 36 7 64

2025 W 11 100 4 36 7 64

Sources: Judges by sex in 2016 (SORS 2017, 231); Judges by sex in 2019 (SORS 2020, 
253); Judges by sex in 2022 (SORS 2024, 270). The data for 2025 are collected from 
the websites of the related institutions.
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Figure 2: 
Changes in the share of women justices in Serbia on the example 

of selected courts (2016 – 2025)

Source: Author.

When examining the gender structure trends in a particular legal 
profession, we assume that the ideal gender ratio is 50:50 men to women. 
Considering the gender distribution in the judiciary, it may be concluded 
that a gender gap exists whenever the number of men or women exceeds 
50% for the entire group. If we look at the aggregated data on general and 
special courts in the Republic of Serbia (Table 1), we can observe that the 
gender ratio is skewed in favour of women, and that the number of female 
judges increased from 70% to 73% between 2016 and 2025. It would appear 
useful to verify this conclusion with regard to individual courts of higher 
instance. Assuming that it is possible to select certain courts as sufficiently 
representative for reaching meaningful conclusions about the gender 
structure of the Serbian justice system as a whole,1 we chose the following: 
the Commercial Appellate Court, the Supreme Court, and the Constitutional 

1	 We have chosen the aforementioned courts as a relevant sample for drawing 
conclusions on the gender pattern in the judiciary (in the strict sense) for several 
reasons. First, there are officially disclosed data on the number of judges of the 
courts of higher instance between 2016 and 2022, published by the Statistical 
Office of the Republic of Serbia, and it is possible to collect data on the number and 
gender ratio of judges in 2025 by accessing the courts’ websites. In addition, the 
rulings of these courts are of particular importance for the citizens and economy 
of Serbia due to: i) the value of the disputes they decide for the legal remedies 
(appeals and revisions); ii) the unification of judicial practice which is entrusted to 
the Supreme Court; as well as iii) the indirect influence of the Constitutional Court 
on judicial practice, by deciding on the protection of fundamental rights on the 
basis of constitutional appeals. 
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Court.2 The collected data (Table 2) show a steady feminisation trend 
in selected Serbian courts between 2016 and 2025.3 The most striking 
example of feminisation  is the Commercial Appellate Court.4 In 2016, 73% 
of the judges of this Court were women, but this figure was 81% in 2025, 
which means that the percentage of women had increased by eight points. 
Furthermore, this Court has been chaired by a female justice since 2017.

A gender distribution in favour of women (78% of the total number of 
justices in 2025) is only slightly less pronounced at the Supreme Court of 
Serbia, which has been headed by women since 2021.

The gender imbalance in the Constitutional Court of Serbia also appeared 
to be very significant during the examined period, with women representing 
64% of the Court members in 2025. In addition, the position of President of 
this Court has been held by a woman since 2014.

2.2.	Public Prosecutors

Exploring the gender composition of public prosecutors in Serbia is 
essential for understanding potential disparities in career opportunities 
within the judicial system.

In order to compare the gender ratio in public prosecution with the 
situation in the courts and identify potential trends, we collected data for 
the same period, from 2016 to 2025, both in terms of the total number of 
prosecutors and the gender structure in selected prosecutor’s offices.

2	 Although, from a theoretical point of view, the Constitutional Court is not part 
of the judiciary, the data on the number of female and male members of this court 
is significant for the study of gender equality in the judiciary in a broader sense. 
A similar methodology is accepted by the SORS and EIGE. Consequently, academic 
studies on gender equality in the judiciary have considered constitutional courts as 
courts of last resort (Valdini, Shortell 2016, 865). 
3	 There is also a higher proportion of women in the High Court Council – an 
independent body with an important function in the selection of judges and their 
career advancement – where seven members are women (63.64%) compared to 
four men (36.36%). https://vss.sud.rs/sr, last visited April 4, 2025.
4	 According to the latest data, in 2022 women judges represented 77% of 
judges of the appellate courts, 75.0% of the Commercial Court, 86.5% of the 
Administrative Court, 86.5% of the Misdemeanour Appellate Court, and 74.7% of 
the Misdemeanour Court (SORS 2024, 270).

https://www.jstor.org/stable/i40166682
https://vss.sud.rs/sr
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Table 3: 
 Gender ratio in the Serbian Public Prosecutor’s Offices – Total (2016 – 2025)

Year Total Men Women 

N
um

be
r 

of
 p

er
so

ns
 

(h
ea

dc
ou

nt
)

To
ta

l i
n 

pe
rc

en
t 

N
um

be
r 

of
 p

er
so

ns
 

(h
ea

dc
ou

nt
)

Pe
r c

en
t o

f t
ot

al

N
um

be
r 

of
 p

er
so

ns
 

(h
ea

dc
ou

nt
)

Pe
r c

en
t o

f t
ot

al

Public 
prosecutors 
and public 
prosecutor 
deputies

2016 722 100 341 47 381 53

2019 785 100 343 44 442 56

2022 728 100 282 39 446 61

Main public 
prosecutors 
and public 
prosecutors

2025 753 100 307 41 446 59

Sources: Public prosecutors and public prosecutor deputies, by sex, in 2016 
(SORS 2017, 231); Public prosecutors and public prosecutor deputies, by sex, in 2019 
(SORS 2020, 253). Public prosecutors and public prosecutor deputies, by sex, in 2022 
(SORS 2024, 269); The Ministry of Justice archive.

Figure 3: 
Gender Ratio in the Serbian Public Prosecutor’s Offices – Total (2016 – 2025)

Source: Author.
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Table 4: 
Gender ratio in the selected Serbian Public Prosecutor’s Offices (2016 – 2025)

Entity Year Leading 
position

Total Men (M) Women 
(W)
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Republic Public 
Prosecutor’s Office 

2016 W 14 100 7 50 7 50
2019 W 12 100 6 50 6 50
2022 W 12 100 4 33 8 67

Supreme Public 
Prosecutor’s Office 

2025 W 13 100 5 38 8 61

appellate public 
prosecutor’s offices

2016 M 2
W 2

52 100 27 52 25 48

2019 M 2
W 1

51 100 27 53 24 47

2022 M 1
W 1

45 100 21 47 24 53

2025 M 2
W 2

50 100 23 46 27 54

Higher Public 
Prosecutor’s Office

2016 M 195 100 96 49 99 51
2019 M 234 100 108 46 126 54
2022 M 208 100 95 46 113 54
2025 M 242 100 109 45 133 55

Organised Crime 
Prosecutor’s Office

2016 M 11 100 8 73 3 27
2019 M 13 100 10 77 3 23
2022 M 11 100 8 73 3 27
2025 M 10 100 7 70 3 30

Sources: Public prosecutors and public prosecutor deputies, by sex, in 2016 
(SORS 2017, 231); Public prosecutors and public prosecutor deputies, by sex, in 2019 
(SORS 2020, 253). Public prosecutors and public prosecutor deputies, by sex, in 2022 
(SORS 2024, 269); High Prosecutorial Council.5

5	 The Ministry of Justice archive (2025) and https://dvt.jt.rs/spisak-nosilaca-
javnih-tuzilackih-funkcija/, last visited July 14, 2025.

https://dvt.jt.rs/spisak-nosilaca-javnih-tuzilackih-funkcija/
https://dvt.jt.rs/spisak-nosilaca-javnih-tuzilackih-funkcija/
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Figure 4: 
Changes in the share of women public prosecutors in Serbia, example of the 

selected public prosecutors’ offices (2016 – 2025)

Source: Author.

Looking at the overall picture (Table 3), we can note that between 2016 
and 2025, the portion of women in prosecutors’ offices increased from 53% 
to 59%, or by 6 percentage points. In addition, there are significantly more 
women than men in the Public Prosecutor’s Office in the Republic of Serbia 
(called the Supreme Public Prosecutor’s Office after 2023). Between 2016 
and 2025, the percentage of women in this Office increased by 11 percentage 
points, from 50% to 61% (Table 4). Furthermore, the highest position has 
been held by a woman since 2010. The above can be summarised as very 
strong feminisation.

In appellate prosecutors’ offices, the proportion of women increased from 
48% to 54% over the given period, and in higher prosecutors’ offices from 
51% to 55%, which can be considered a moderate feminisation.

It appears that men still ‘enviously guard’ the Office of the Public 
Prosecutor for Organised Crime as an exclusively male domain: the 
proportion of women in this office is only 30% and it is headed by a man.
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2.3.	Public Notaries and Public Bailiffs

Latin notaries have traditionally contributed to legal certainty by 
notarising and certifying legal documents (Tešić 2014, 482).6 In modern 
times, especially in the field of non-judicial procedures (Dika 2009, 1153–
1777), there is a clear tendency to delegate judicial powers to notaries, who 
enjoy fides publica. Although it is not feasible to equate notaries with courts 
or administrative judges, it remains true that the nature of the notarial 
function can give rise to the ‘right to (complete) the notarial procedure 
within a reasonable time’ under Article 6 of the European Convention on 
Human Rights (ECHR), as well as a ‘right of access to a notary’ (Marguénaud, 
Dauchez, Dauchez 2018, 7).

Although it is controversial to claim that notaries belong to the judiciary 
in the strict (normative) sense, it cannot be denied that this legal profession 
is part of the judicial system,7 and can be classified as the judiciary in the 
substantive (functional) sense (Tešić, Kovačević, forthcoming).

In its leading judgment, the European Court of Human Rights (ECtHR) 
has linked the enforcement of judicial decisions to the requirements of the 
right to a fair trial.8 The ECtHR asserted that the right of access to a court 
‘would be illusory if a Contracting State’s domestic legal system allowed 
a final, binding judicial decision to remain inoperative to the detriment of 
one party.  It would be inconceivable that Article 6 §1 should describe in 
detail procedural guarantees afforded to litigants [...] without protecting the 
implementation of judicial decisions. [...] Execution of a judgment given by 
any court must therefore be regarded as an integral part of the “trial” for the 
purposes of Article 6’ of the ECHR.9

6	 In 2015, Serbia became one of the states with Latin notaries. For more on the 
functions of notaries, see CEPEJ 2021, 6–7.
7	 According to contemporary legal literature, public notaries improve access to 
justice (Zendeli, Selmani Bakiu 2017, 145).
8	 ECtHR, Hornsby v. Greece, App. No. 18357/91, 19.3.1997.
9	 For more on entrusting the conduct of enforcement processes to enforcement 
agents, see CEPEJ 2015.
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Table 5: Gender ratio of the Serbian judiciary in the functional sense, in 2025

Members of the 
judiciary in the 
functional sense

Total Men Women
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Public notaries 225 100 94 42 131 58

Public bailiffs 
(enforcement agents) 248 100 137 55 111 45

Source: The Ministry of Justice archive.

2.4.	Attorneys

Attorneys are recognized in the Constitution of the Republic of Serbia as 

an independent and autonomous profession providing legal assistance.10 

Their role is crucial in ensuring the right to a fair trial and access to justice. 

Examining the gender structure of attorneys is vital to address potential 

disparities within this judicial profession. Understanding these dynamics 

helps to identify potential structural barriers that may prevent women 

from achieving equality in career advancement. Limited access to financial 

resources and networking opportunities, due to the desire to maintain 

a work-life balance,11 make it more difficult for women to start their own 

practices, and in most cases they seek a secure salary at another law firm or 

as in-house counsel.

10	 Constitution of the Republic of Serbia, Official Gazette of the Republic of Serbia, 
98/2006 and 115/2021, Art 67 (2).
11	 For more on work–life balance in terms of informal care of children, see Barbieri 
et al. 2019.
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Table 6: Gender ratio of the Serbian judiciary in the broadest sense (2023)

Members of the 
judiciary in the 
broadest sense

Total Men Women
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Attorneys 9,661 100 6,183 64 3,478 36

Source: Petrović 2018.

Figure 5: Gender ratio in judicial professions in Serbia, in 202512

Source: Author.

2.5.	Leading Positions in Judiciary

A higher number of women among judges and public prosecutors 
does not necessarily mean that they have equal opportunities for career 
advancement or that they can at some point reach the highest positions in 
the judicial hierarchy.13 Structural barriers, unconscious biases and a lack 

12	 The last data available on the gender ratio among attorneys are from 2023.
13	 The issue of women’s access to the highest levels of the judiciary has been 
highlighted in France, resulting in an over-representation of men at the top of the 
judicial hierarchy (Bessière, Gollac, Mille 2016, 175–180). German authors make a 
similar argument that women move up the career ladder more slowly than their 
male colleagues with noted glass ceiling effects (Schultz 2015, 145), as do their 
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of gender-sensitive policies may still hinder their progression to leadership 
roles. Ensuring true gender equality in the judiciary requires not only 
numerical representation but also the creation of an environment where 
females have the same access to promotions and leading positions as their 
male counterparts.

Table 7: 
Men and women in leading position in the Serbian judiciary, in 202514

Judiciary in the normative sense Judiciary in the 
functional sense

Judiciary in the  
broadest sense

Women in leading 
positions

Men in leading 
positions

Women 
in leading 
positions

Men in leading positions

Co
ur

ts

Commercial 
Appellate Court, 
Administrative 
Court, 
Misdemeanour 
Court in Belgrade, 
Misdemeanour 
Appellate Court, 
Supreme Court, 
Constitutional Court

Higher Court in 
Belgrade, Higher 
Court in Novi 
Sad, Appellate 
Court in Belgrade, 
Appellate Court 
in Novi Sad, 
Appellate Court 
in Kragujevac

Pu
bl

ic
 p

ro
se

cu
to

rs

Supreme 
Prosecutor’s 
Office, War Crimes 
Prosecutor’s Office,
Appellate Public 
Prosecutor’s 
Office in Novi Sad, 
Appellate Public 
Prosecutor’s Office 
in Kragujevac

Organised Crime 
Prosecutor’s 
Office,
Appellate Public 
Prosecutor’s 
Office in 
Belgrade,
Appellate Public 
Prosecutor’s 
Office in Niš

Italian counterparts: ‘a closer look at the gender distribution of top-level offices and 
to the composition of judicial self-governing bodies [...] shows that the so-called 
“glass ceiling” is far from being broken’ (Cocchi, Guglielmi 2020, 385).
14	 For the sake of simplicity, we have focused on the higher courts and the higher 
public prosecutor’s offices. Data regarding men/women in leadership positions was 
collected from the official websites of the selected institutions.
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Chamber 
of Public 
Notaries 

Chamber 
of Public 
Bailiffs 

Serbian Bar 
Association, 
Belgrade Bar 
Association,
Novi Sad Bar 
Association,
Niš Bar 
Association,
Kragujevac Bar 
Association

Ot
he

r j
ud

ic
ia

l b
od

ie
s High Court Council High 

Prosecutorial 
Council

Source: Author.

2.6.	Intermediate Conclusion

The aggregated data undoubtedly confirms the assumption that there are 
gender stereotypes in the judicial professions in Serbia that are particularly 
manifested through an imbalance in representation in favour of women 
compared to men, leading to the continuous increase in the percentage of 
women on courts and public prosecutor’s offices, i.e. feminisation of the 
judiciary (in the normative sense). On the other hand, there are almost equal 
representation of women and men in judicial professions that are generally 
perceived as more desirable, such as public notaries and public bailiffs 
(judiciary in the functional sense). A slight imbalance in favour of women 
in relation to men in the case of notaries (women 52%, men 48%) and men 
in relation to women in the case of public bailiffs (men 55%, women 45%) 
is an indication of the existence of gender stereotypes that the function of 
notary is more suitable for women, while procedural actions within the 
scope of bailiffs are more appropriate for men.15 This bias is also reflected 
in the fact that the Chamber of Public Notaries is headed by a woman, while 
the Chamber of Public Bailiffs is chaired by a man.

15	 For the survey confirming the existence of unconscious social bias towards legal 
professions that are more suited to men, see Tešić, Kovačević, Forthcoming.
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Women are underrepresented among attorneys (judiciary in the broadest 
sense), which, according to prevailing opinion, is the most desirable judicial 
profession.16 Consequently, we cannot confirm that the feminisation trend 
present in the Serbian judiciary (in the normative sense) exists to the same 
extent in other judicial professions.17

If we ask ourselves who the decision maker is in the Serbian judiciary, 
we can conclude that women have definitely broken the glass ceiling. In 
addition to already mentioned Constitutional Court since 2014, Supreme 
Court since 2021, Commercial Court of Appeal since 2017, Administrative 
Court since 2022, Supreme Public Prosecutor’s Office since 2017, and 
Chamber of Public Notaries since 2024), women are the heads of the High 
Court Council18 since 2021, the State Attorney’s Office since 2015,19 as well 
as the Ministry of Justice in the Government of the Republic of Serbia since 
2016.20 On the other hand, the leading position in attorney ship is still firmly 

16	 Some survey showed that the most desirable legal profession for students of 
both sexes in their final year of study in Serbia was that of an attorney, while only 
one in ten students wanted to become a judge. However, these findings should be 
interpreted with caution, as respondents were at a stage in life where factors such 
as work-life balance typically do not play a significant role in career decisions. 
Instead, priorities tend to focus on career progression, job autonomy, and earning 
potential (Đorđević 2022, 685).
17	 We did not offer any conclusions about gender structure trends in terms of 
public notaries and public bailiffs since they are relatively new professions in Serbia: 
public bailiffs have existed since 2011. Law on Execution and Security, Official 
Gazette of the Republic of Serbia, 106/2015, 106/2016 – authentic interpretation, 
113/2017 – authentic interpretation, 54/2019, 9/2020 – authentic interpretation 
and 10/2023 – other law. and public notaries since 2015 Law on Public Notaries, 
Official Gazette of the Republic of Serbia, 31/2011, 85/2012, 19/2013, 55/2014 – 
other laws, 93/2014 – other laws, 121/2014, 6/2015, 106/2015 and 94/2024). As 
there has been little change in the individuals first entrusted with public authority, 
it is not possible to observe trends in the gender structure with sufficient certainty. 
The modern attorney ship was introduced in Serbia in 1862, but unfortunately we 
could not find any relevant data on the changes in the share of women attorneys in 
the study period from 2016 to 2024.
18	 ‘Judicial Councils are sui generis bodies. Their function is multi-dimensional, 
i.e. judicial when they perform disciplinary competences, administrative when they 
organize the operation of courts, and legislative when they propose laws related to 
the judiciary and the judicial budget’ (Stanić 2022, 6).
19	 State Attorney’s Office of the Republic of Serbia, http://www.rjt.gov.rs, last 
visited July 14, 2025; and https://dpb.gov.rs/en/state-attorney-and-deputies, last 
visited July 14, 2025.
20	 Ministry of Justice of the Republic of Serbia, https://www.mpravde.gov.rs, last 
visited July 14, 2025.

http://www.rjt.gov.rs
https://dpb.gov.rs/en/state-attorney-and-deputies
https://www.mpravde.gov.rs


N. S. Tešić (str. 553–593)

570	 Anali PFB 3/2025Anali PFB 3/2025

held by a male. There are only men in the highest positions, as presidents of 
the Serbian Bar Association and the regional bar associations in Belgrade, 
Novi Sad, Niš, Kragujevac, and Šabac.

3.	WHERE DOES SERBIA STAND COMPARED TO SIMILAR 
JUDICIARY SYSTEMS?

3.1.	Judiciary in the Normative Sense

In order to complete the picture of the gender structure in the Serbian 
judiciary, it is important to determine the similarities and differences of 
the gender distribution in the judicial professions in Serbia and in other 
judicial systems. To achieve this, we have created a representative sample 
of European judiciaries consisting of the following states: Germany, France, 
Austria, and Italy, as the legal systems that have influenced the development 
of the judiciary in Serbia the most; Slovenia and Croatia, as states that, like 
Serbia, have emerged from the dissolution of former Yugoslavia and which 
have since become EU members; Montenegro, Bosnia and Herzegovina, and 
North Macedonia, as states that emerged from ex-Yugoslavia and, like Serbia, 
are in the process of accession to the EU; Hungary, Romania, and Bulgaria, 
which are EU members that are Serbia’s neighbours and share a similar 
socialist heritage; Sweden and the UK, states commonly cited as examples 
of good practice in the protection of human rights and gender equality; the 
IPA beneficiaries21 with which Serbia is currently affiliated; and the EU-28, 
a group of states that Serbia would like to join. We have taken 2016 as the 
reference year from which we started to follow the trend in Serbia, with the 
same being applied with regard to European countries, in order to make the 
comparability consistent.

21	 Western Balkans countries and Turkey, participants in the EU’s Instrument for 
Pre-accession Assistance (IPA). See EIGE 2019.

https://eige.europa.eu/gender-statistics/dgs/indicator/wmidm_jud_natcrt__wmid_natcrt_concrt/metadata
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Table 8: 
Women justices in Supreme Courts. Comparison of Serbia and the 

representative sample of European judiciaries in terms of percentages 
and feminisation peak (2016 – 2024)

Regions and states 2016 2024 Year of feminisation peak

EU-28 39.5 44.9 (2023) 44.9

IPA 22.2 (2023) 24.6 (2017) 26.8

Austria 21.7 41 (2023) 41.7

Bulgaria 74.5 76.6 (2017) 76.8

Germany 31.1 41.2 (2023) 37.5

France 47.2 51.2 (2019) 53.8

Sweden 33.3 31.3 (2016) 33.3

UK 8.3 16.7 (2019) 25

Italy 28.1 37.4 (2017) 43.1

Hungary 48.1 58.4 (2022) 61.8

Romania 84.1 74 (2016) 84.1

Slovenia 38.7 48.3 (2023) 48.3

Croatia 39.0 31.3 (2017) 40.0

North Macedonia 47.4 (2023) 38.5 (2016) 47.4

Montenegro 63.2 (2023) 80.0 (2022) 82.4

Bosnia and 
Herzegovina

39.1 (2023) 55.6 (2023) 55.6

Serbia 59.5 78 (2024) 78

Source: EIGE 2024a.

https://eige.europa.eu/gender-statistics/dgs/indicator/wmidm_jud_natcrt__wmid_natcrt_concrt/metadata
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Table 9: 
Women in decision-making positions in the judiciary. Comparison of Serbian 

judiciary and the representative sample of European judiciaries (2024)

Regions and 
states

President of the 
Supreme Court

President of the 
Constitutional Court

(Supreme) Public 
Prosecutor

Number of 
persons

Per cent 
of total

Number of 
persons

Per cent 
of total

Number of 
persons

Per cent 
of total

EU-28 11 39.3 2 10 12 30.8

IPA 3 (2023) 42.9 5 71.4 2 28.6

Austria 0 0 0 0 1 100

Bulgaria 1 100 1 100 0 0

Germany 1 100 0 0 0 0

France 0 0 0 0 0 0

Sweden 0 0 N/A N/A 1 100

UK 0 0 N/A N/A 1 100

Italy 1 100 0 0 0 0

Hungary 0 0 0 0 0 0

Romania 1 100 0 0 0 0

Croatia 0 0 0 0 0 0

Slovenia 0 0 0 0 1 100

North 
Macedonia

1 (2023) 100 1 100 1 100

Montenegro 1 (2023) 100 0 0 0 0

Bosnia and 
Herzegovina

0 0 1 100 0 0

Serbia 1 100 1 100 1 100

N/A – not applicable. 
Sources: EIGE 2024a; EIGE 2024b; EIGE 2024c.

If we assume that the best way to understand trends in the gender 
structure of the judiciary is to look at the number of women serving on the 
Supreme Court, it is not difficult to see, on the basis of the consolidated data 
(Table 8), that gender dynamics vary considerably from country to country. 

https://eige.europa.eu/gender-statistics/dgs/indicator/wmidm_jud_natcrt__wmid_natcrt_concrt/metadata
https://eige.europa.eu/gender-statistics/dgs/indicator/wmidm_jud_natcrt__wmid_natcrt_concrt/metadata
https://eige.europa.eu/gender-statistics/dgs/indicator/wmidm_jud_natcrt__wmid_natcrt_concrt/metadata
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In the majority of countries, we are witnessing a feminisation trend in the 
judiciary (in the normative sense).22 This phenomenon has several particular 
aspects for the judicial profession: the dominance of women in relation to 
men, the growth in the proportion of women over time, and the leadership 
role of women – especially if it is long-term.

If we compare the data on women justices on the Supreme Court of 
Serbia to other states from the representative sample, we can conclude that 
feminisation of the judiciary in Serbia, according to all important parameters, 
reached its highest level in 2024 (feminisation peak).

The proportion of female judges on the Supreme Court is 78%, with the 
share of women increasing from 59% to 78%, or by 19 pp, between 2016 
and 2024.23 Since 2021, a woman has been the head of the Supreme Court. 
If we add to this the previously mentioned fact that women hold leading 
positions in the Constitutional Court and the Supreme Prosecutor’s Office, 
we can conclude that the judicial system in Serbia is ‘super-feminised’.

In terms of increasing the number of women on the Supreme Court, 
Serbia is following a broader regional trend, as reflected in Austria (where 
the percentage of women rose from 21.7% to 41%, a gain of 19 percentage 
points), Montenegro (which saw a rise from 63.2% to 80%, or 17 pp), 
Germany (where the figure grew from 31.1% to 41.2%, or by 10 pp), Slovenia 
(with an increase from 38.7% to 48.3%, or 10 pp), and Hungary (where the 
share climbed from 48.1% to 58.4%, or 10 pp).

The same tendency, but to a lesser extent, is notable in UK (from 8.3% to 
16.7%, or by 8 pp), in the EU-28 (from 39.5% to 44.9%, or by 5 pp), and in 
France (from 47.2% to 51.2%, or by 4 pp).

An important difference is that the increase in the number of women 
justices in Serbia is by far the greatest of all the countries included in the 
analysis, except for Austria, with which it is on a par (19 percentage points).

22	 This phenomenon has also been observed in some countries not included in 
our analysis, and is what some authors call the ‘new reality in the judicial structure’ 
(Duarte et al. 2014, 30).
23	 The trend of feminisation of the judiciary is also evident in other statistical data. 
According to the Statistical Office of the Republic of Serbia, the share of women 
is highest at the Misdemeanour Appellate Court and the Administrative Court, at 
86.5% (SORS 2024, 268).
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Another significant distinction is that the peak of feminisation in the 
Serbian judiciary (78%) is significantly higher than in the other countries 
with a long-term increase in the number of women on the Supreme Court.24 
For instance, the peak of feminisation in Sweden, which is often cited as an 
example of good practice in human rights protection, was reached in 2014, 
when 37.5% of the Supreme Court judges were women.

During the same period, between 2016 and 2024, some countries 
showed opposite patterns (‘masculinisation’ of the judiciary). For example, 
in Romania, the number of female judges on the Supreme Court decreased 
from 84.1% to 74%, or by 10 pp. It is similar in North Macedonia (9 pp)25 
and Croatia (8 pp).26

There are interesting examples of countries with fluctuating gender 
dynamics, such as Hungary, where the peak of feminisation 61.8% occurred 
in 2022, after which the percentage of female members of the Supreme 
Court fell to 58.4%. Similarly, in the UK, the proportion of female judges on 
the Supreme Court rose from 8.3% (2016) to 25% (2019) at the peak of 
feminisation, before falling significantly to 16.7% (2024).

To sum up, although every classification is conditional, in this specific 
case the following division of the judiciaries seems possible, based on an 
examination of the gender structure of the Supreme Courts:

1)	 Montenegro, Serbia, Bulgaria, and Romania can be classified as 
countries with an extremely pronounced gender gap in favour of 
women (highly feminised judiciary);

2)	 France, Hungary, and Bosnia and Herzegovina as countries with a 
medium gender imbalance in favour of women (moderately feminised 
judiciary).

24	 With the exception of Montenegro, where women hold 80% of the seats on the 
Supreme Court (EIGE, 2024a).
25	 Going a step further back, in 2014 the share of women on the Macedonian 
Supreme Court was 56%, so the decline in the proportion of women by 2023 is 
much more pronounced – 17 pp.
26	 The gender ratio in the Supreme Courts does not seem to be directly linked 
to EU accession. For example, in Croatia, the percentage of female judges on the 
Supreme Court was 47.6% in 2012. Between EU accession, in 2013, and 2023, this 
percentage decreased to 32.3%. On the other hand, in Slovenia, the percentage 
of women on the Supreme Court was 36.1% in 2003, prior to EU accession, and 
increased to 46.4% over the 2004 – 2023 period (EIGE 2024a).

https://eige.europa.eu/gender-statistics/dgs/indicator/wmidm_jud_natcrt__wmid_natcrt_concrt/metadata
https://eige.europa.eu/gender-statistics/dgs/indicator/wmidm_jud_natcrt__wmid_natcrt_concrt/metadata
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3)	 Germany, Austria and Slovenia, on the other hand, are countries with a 
medium gender imbalance in favour of men (moderately ‘masculinised’ 
judiciary).

4)	 UK, Sweden, Italy, Croatia, North Macedonia, and the IPA beneficiaries 
(Barbieri et al. 2019) can be described as countries with an obvious 
gender imbalance in favour of men (highly ‘masculinised’ judiciary).27

Looking at the leading positions in judiciaries other than Serbia, the 
function of president of the supreme court is held by women in Bulgaria, 
Germany, Italy, Romania, Montenegro, North Macedonia, as well as in 35.7% 
of the EU-28 countries and 42.9% of the IPA beneficiaries.28

In Serbia, Bulgaria, North Macedonia and Bosnia and Herzegovina, the 
presidents of the constitutional courts are women, as is the case 10% of the 
EU-28 countries and 30.8% of the IPA beneficiaries (EIGE 2024b).

The function of supreme public prosecutor is performed by women in 
Austria, Sweden, UK, Slovenia, North Macedonia and Serbia as well as in 
30.8% of the EU-28 and 28.6% of the IPA beneficiaries (EIGE 2024c).

Despite all the socioeconomic and cultural differences that limit the 
possibility of a qualitative comparison between Serbia and countries in a 
representative sample, the general conclusion that can be drawn is that the 
degree of feminisation in Serbia is greater than in any of the other analysed 
states and regions – which could be considered alarming. While the EU-28 
average is very close to gender balance (44.9%), the actual percentage of 
female justices on the Serbian Supreme Court (78%) is even higher than in 
Bulgaria (76.6%) and Romania (74%), and very close to the highest share of 
women judges – in Montenegro (80.0%). In terms of the number of women 
in decision-making positions, the feminisation of the Serbian judiciary is 
mirrored only by that of North Macedonia, as in both countries all three 
of the most important judicial functions are held by women (Table 9).29 

27	 For comparison, in the USA, 4 of the 9 Supreme Court Justices are women, as 
are 32% of sitting federal judges (excluding the Supreme Court), and 34% of state 
court judges (Represent Women 2025).
28	 This is a considerable increase since 2019, when only 21.4% of EU-28 and 
14.3% of the IPA beneficiaries had a woman in a leading position in the supreme 
court (EIGE 2024a).
29	 It is difficult to find a rational explanation that in terms of the extent of 
feminisation, Serbia is at the very top, alongside North Macedonia and Montenegro. 
It differs from these countries according to many other parameters, even though 
they are from the same region. For example, Serbia: population – 6.6 million, current 
GDP USD 75.6 bln, current GDP per capita – USD 11,447.00; North Macedonia: 

https://eige.europa.eu/gender-statistics/dgs/indicator/wmidm_jud_natcrt__wmid_natcrt_concrt/metadata
https://eige.europa.eu/gender-statistics/dgs/indicator/wmidm_jud_natcrt__wmid_natcrt_concrt/metadata
https://eige.europa.eu/gender-statistics/dgs/indicator/wmidm_jud_natcrt__wmid_natcrt_concrt/metadata
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These data are not extreme in themselves, simply because they testify to the 
dominance of women. However, we cannot turn a blind eye to an obvious 
imbalance. On the other hand, it is necessary to investigate the causes of the 
gender gap, which is not typical of developed European countries. In other 
words, we need to ask ourselves why the Serbian judiciary (in the normative 
sense) does not seem to attract the best legal professionals, regardless of 
gender.

3.2.	Judiciary in the Functional and Broadest Sense

A representative sample of the European judiciary, similar to that used 
for judges, was selected in order to determine the position of other judicial 
professions in Serbia – public notaries, enforcement agents (public bailiffs), 
and attorneys – the difference being that we used data on Council of Europe 
(CoE) member states collected in 2016 by CEPEJ. Therefore, no comparison 
with the EU-28 countries and the IPA beneficiaries has been made in this 
context.

Table 10: 
Women’s participation in the judiciary in the functional and the broadest 

senses (in per cent). Comparison of Serbia and other CoE member states30

Regions and states Notaries  Enforcement agents Attorneys

CoE member states 54 43 41

Austria N/A N/A 29

Bulgaria No data No data No data

Germany 16 N/A 40

France 39 34 55

Croatia 62 37 46

Sweden 33 63 30

population 1.8 million, current GDP – USD 14.8 bln, current GDP per capita – USD 
8m146.50; Montenegro: population 0.6 million, current GDP USD 7.6 bln, current 
GDP per capita, USD 12,252.60 (World Bank Group 2024).
30	 See CEPEJ 2018, 181. Aiming to achieve a consistency in comparison, we used 
CEPEJ data from 2016, even though the actual data for the Serbian judiciary is 
slightly different. For fine adjustment, see Tables 5 and 6 in this paper.



Surge of ‘Feminisation’ in the Serbian Judiciary

577

Regions and states Notaries  Enforcement agents Attorneys

UK – England and Wales 28 N/A 48

Italy 34 52 47

Hungary N/A N/A N/A

Romania No data No data No data

Russian federation 84 79 41

Slovenia 59 11 45

North Macedonia 56 43 42

Montenegro 60 30 27

Bosnia and Herzegovina 51 N/A 29

Serbia 57 40 36

N/A – not applicable.

Source: CEPEJ. Studies 26, 2018, 8–9.

It appears that feminisation is less pronounced in the judiciary in the 
functional and the broadest sense. The gender distribution in other judicial 
professions in Serbia and in the sample of CoE countries under consideration 
is quite similar. Females are a slight majority among notaries, but form a 
minority among public bailiffs and attorneys. A general characteristic of the 
countries created by the dissolution of the former Yugoslavia is the gender 
imbalance in the notary profession in favour of women, with feminisation 
being most prominent in Croatia (62% of women). Such participation of 
women notaries can be explained by the common socialist heritage31 and 
the absence of the long-standing tradition that exists in other European 
countries where the representation of women notaries is significantly lower 
(e.g. Germany 16%, France 39%). On the other hand, there is a substantial 
gender gap in the public bailiff profession, but in favour of men. Women 
are underrepresented the most in Slovenia (with only 11% of public bailiffs 
being female).

31	 According to the 2018 CEPEJ report on the legal professions, in certain Eastern 
European countries, the proportion of women in the notarial profession is higher 
than 70%. For instance, the feminisation of notary service is especially evident in 
Armenia, Estonia, Georgia, Lithuania, Moldova, Russia, and Slovakia, possibly for 
reasons related to the stability of the profession compared to that of attorneys 
(CEPEJ 2018, 183).
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The imbalance in favour of men is particularly notable in attorney ship. 
The share of women attorneys is lowest in Montenegro (27%) and Bosnia 
and Herzegovina (29%). It appears that, in addition to the reasons presented 
in the Table 11, the causes for the gender gap in terms of judicial professions 
can be found in the strong religious and cultural stereotypes that exist in 
these patriarchal states.32

Summarising the data collected in Serbia and the states in representative 
sample on the proportion of women in other judicial professions, it appears 
that the vast majority of the analysed judicial systems exhibit the same 
pattern of gender stereotypes in relation to public notaries and public 
bailiffs, according to which women are more predisposed to be notaries, 
while men are more suited for the role of public bailiff (enforcement agent).

4.	WHY IS THERE A GENDER IMBALANCE IN THE SERBIAN 
JUDICIARY?

When identifying the main socioeconomic and cultural causes of gender 
disparity, as well as the principal differences between judges and public 
prosecutors (the judicial profession in the strict sense), notaries and bailiffs 
(the judicial profession in the functional sense), and attorneys (the judicial 
profession in the broadest sense) that might influence a lawyers’ career, 
the following key indicators of choice can be highlighted: earning potential, 
employment security, autonomy at work, and work-life balance.

In comparison to other judicial professions, judges and public prosecutors 
have the lowest salaries and the least professional freedom. Given the 
permanent nature of these functions, their employment security is very 
high, as is the possibility of combining parenthood with work.33 The overall 
effect of these factors is that there are significantly more women than men 
in the judiciary in the strict sense.

32	 In a 2020 questionnaire, the majority of the interviewees consider Bosnia 
and Herzegovina a patriarchal society. Some even claimed that it is ‘a deeply 
patriarchal and deeply religious society’ (Kusyová 2020, 42). Similar qualifications 
are expressed with regard to Montenegro: ‘Montenegrin society, despite rapid 
developments in the process of EU accession, remains highly patriarchal’ (GIZ and 
FAO 2021, 1).
33	 The judicial profession offers much greater security and stability, making it 
significantly easier to perform this role in later years compared to legal practice. 
Judges have more free time than attorneys, for example, as they are not as 
dependent on clients and often very short deadlines. Unlike attorneys, who operate 
in a highly competitive environment, judges do not need to actively seek clients 
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In the case of notaries and bailiffs, there is less job security compared 

to judges and public prosecutors, but the earning potential is significantly 

higher,34 and there is greater freedom in everyday practice. Independent 

legal professions, vested with prerogatives of public power, can be reconciled 

with parenthood, but this is much more difficult than with a career in the 

public sector. The above characteristics of notaries and bailiffs allow us to 

label as minor the differences in the representation of women and men in 

these two professions.

In the case of attorney ship, the earning potential is the highest, although 

there are great income differences within the profession.35 Moreover, we 

should not lose sight of the reality that the attorney profession often ensures 

workplace autonomy. Employment, on the other hand, is uncertain, and it is 

difficult to balance professional commitments with family life.36 As a result, 

men dominate the profession.

to maintain their workload (Posner 2010, 163, 166–167). Unlike attorneys, whose 
earnings have no upper limit, judges do not receive bonuses or financial incentives 
for extra work or effort. Generally, all judges of the same rank receive equal salaries, 
and there are rarely consequences for those who fail to fulfil their duties on time or 
neglect their responsibilities (Posner 2010, 140).
34	 For instance, in Serbia public notaries have exclusive jurisdiction over the 
solemnisation of real estate sale contracts. There was a total of 31,138 sale contracts 
in the real estate market in Serbia in Q3 2024 (Republic Geodetic Authority 2024, 3).
35	 Income depends on specialisation, professional experience, and length of service 
(women are more likely to have career breaks due to family responsibilities), but 
also the size and location of law firms, especially if one takes into account the trend 
of ‘informal corporatisation of the attorney profession’ (women are more likely 
than men to work in smaller law firms or in lower positions in medium-sized or 
large firms). According to the results of a recent survey, the average annual income 
of attorneys in Serbia is EUR 27,500, which is almost twice the average annual 
income of judges and four times more than the average annual salary in the country 
(Vuković 2017, 105–106). 
36	 ‘Women continue to confront the profession’s lack of accommodation for 
family responsibilities, as well as negative career repercussions associated with 
motherhood (Kay, Gorman 2008, 323). According to some studies, in Serbia, 67.9% 
of women and only 11.5% of men engage in daily household chores. When it comes 
to caring for the elderly, children, and family members with disabilities, the gender 
disparity is slightly smaller but still significant – 41.2% of women aged 18 and older 
take on these responsibilities every day, compared to just 29.5% of men (Babović, 
Petrović 2021, 37).
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Table 11: Potential causes of gender imbalance in the Serbian judicial system

Judicial professions Earning 
potential

Employment 
security

Autonomy 
at work

Work-life 
balance

Gender 
ratio

Leadership 
positions

Judges and public 
prosecutors
(judiciary in the 
normative sense)

low high low high women 
prevail

women 
dominate

Public notaries and 
public bailiffs
(judiciary in the 
functional sense)

high medium medium medium relatively
equal

women 
dominate among 

notaries,
men dominate 
among bailiffs

Attorneys
(judiciary in the 
broadest sense)

high Low high low men 
prevail

men dominate

Source: Author.

5.	RETHINKING THE FEMINISATION OF THE 
SERBIAN JUDICIARY

5.1.	Feminisation Factors

Although statistics on the Serbian judiciary show that women dominate 
both as members and leaders in the courts and prosecutor’s offices of the 
highest instance, the picture is not black and white. It is a fact that during the 
period of transition in Serbian society, most men left the judiciary in search 
of higher-paying jobs.37 Women, on the other hand, opted for the judiciary in 
the strict sense, which meant lower earnings, but also advantages in terms 
of reconciling work and parenthood. It should be noted that such a scenario 
is in line with social patterns and customs linked to certain stereotypes 
about gender roles, in which men are allocated ‘the  role of breadwinner’, 
while women are assigned the ‘maternity role’38 or, more generally, the ‘role 

37	 Highly paid jobs appear to be more attractive and potentially more accessible to 
men. For example, in 2022, 91% of tax payers with the highest income were male, 
compared to 9% for women (Tax Administration of the Republic of Serbia 2023).
38	 Although Serbian society is not an exception in this regard. ‘The classical career 
stop is to be a mother. Maternity and educational leave makes women “disappear”.’ 
(Schultz 2015, 146).
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of caregiver’.39 However, this is an important, but not the only reason for 
greater representation of women in the judiciary (in the strict sense). The 
causes of such a gender ratio can be grouped into three categories: internal, 
external, and mixed.

1)	 The internal reasons for feminisation stem from the inherent failures 
of the Serbian judicial system: non-transparency of selection criteria, 
slow and uncertain career prospects, etc. In such circumstances, 
women appear to show greater patience and commitment.

2)	 On the other hand, external factors such as digital transformation 
also must be taken into account.40 A significant number of males are 
opting for careers in the IT sector, which are at the heart of the Fourth 
Industrial Revolution and thus bring greater economic41 and social 
power.42

3)	 The mixed causes of feminisation are the result of internal weaknesses 
of the judicial system as well as external influences. For example, a 
large number of court associates are abandoning the judiciary due to 
dissatisfaction over the low number of new judges appointed (internal 
reason). In addition, the private sector (banks and companies) is very 
interested in hiring employees who have successfully completed 
judicial training, particularly in commercial courts, and are therefore 
likely to offer higher salaries to attract them (external reason).

39	 For more on expectations related to family and reproduction of women in 
Western Balkan as ‘a region dominated by patriarchal gender norms’, see Duhaček, 
Branković, Miražić 2019, 88.
40	 In addition to the difficulties faced by women in professions dominated by 
masculine values, research on the feminisation of professions is mainly concerned 
with the link between feminisation and the devaluation of the profession (Mouhanna 
2023).
41	 Analyses of similar issues point out that a growing number of women have 
opted for more stable positions, whereas men have selected positions with higher 
economic remuneration and benefits in the private industry (Gómez-Bahillo, Elboj-
Saso, Marcén-Muñío 2016).
42	 In the past several years, the most popular field of education in Serbia has been 
information and communication technologies, with 24,107 students enrolled in 
state and private universities in 2021/22, of which 16,616 (68.3%) were males and 
7,491 (31.7%) were females (SORS 2022, 127).
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5.2.	How Can We Get Closer to Gender Equality?

According the law, a judge can be elected from among the citizens of the 
Republic of Serbia who meet the general requirements for employment in a 
state body, have graduated law school, passed the bar exam, and possess the 
necessary expertise, competence, and integrity to perform judicial duties.43 
Discrimination on any grounds is prohibited in the nomination and selection 
of judges.44

In practice, in order to ensure that the judicial system is truly meritocratic 
and free from gender bias, it is essential to establish gender-neutral 
procedures in three key areas: recruitment, compensation, and career 
advancement.

1)	 A fair and transparent selection process is the foundation of an 
inclusive judiciary and this can be achieved in the following ways:45

i.	 Anonymous application procedures that minimise the impact 
of gender on the selection process. By removing personally 
identifiable information – such as names and gender – from 
applications, selection committees can focus solely on the 
candidate’s work history and competencies. This helps to prevent 
unconscious bias from influencing initial assessments and ensures 
that candidates are assessed on their credentials rather than 
perceived gender roles.46

ii.	 Diverse selection committees that include both men and women, 
to ensure balanced decision-making. A gender-inclusive approach 
to selection committees is vital for bringing different perspectives 
and experiences to proceedings. This also strengthens public 
confidence in the impartiality of the judiciary.

43	 Law on Judges, Official Gazette of the Republic of Serbia, 10/2023, Art 48 (1).
44	 Law on Judges, Art 52 (1).
45	 ‘Member States should ensure that the procedures of recruitment are 
conducted transparently, the criteria are clear, detailed and implemented in an 
impartial manner, and women are equally involved in the decision-making process 
of recruitment’ (CEPEJ 2022).
46	 Legal literature indicates that one of the key factors in female dominance in 
the Russian judiciary is the influence of recruiting practices. ‘The work in the court 
administration consists of office-type work that is considered to be a ‘female’ 
job. Because of this, the overwhelming majority of those working in the court 
administration are women. Thus, when recruitment is carried out by the court 
administration the majority of recruits turn out to be women’ (Ivanova 2015, 579).
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iii.	 Structured interviews and standardized assessment methods, to 
evaluate candidates based on their legal expertise and integrity. 
Rather than subjective impressions, interviewers should use 
predefined criteria that focus on the candidate’s professional 
achievements and legal problem-solving abilities. Uniform scoring 
systems and objective evaluation metrics ensure that all candidates 
are evaluated on a level playing field.

2)	 Transparent salary structures are essential for ensuring that judicial 
professionals receive equal pay for equal work,47 eliminating 
disparities based on gender or other non-objective criteria.48 The 
introduction of a competency-based system reinforces this approach 
by linking pay to non-arbitrable achievements rather than subjective 
or discretionary decisions.49

3)	 A truly gender-neutral judiciary must ensure equal opportunities for 
career growth and leadership positions by implementing policies that 
eliminate structural biases. To achieve this, several strategic measures 
should be adopted:

i.	 Merit-based promotion standards within the judiciary, based on 
objective and transparent criteria that rank candidates according 
to their legal expertise and professional contributions. This 
approach ensures that career advancement is determined by an 
individual’s achievements rather than personal biases, subjective 
impressions, or gender-based assumptions.50

47	 ‘Remuneration may vary depending on length of service, the nature of the duties 
which judges are assigned to discharge in a professional capacity, and the importance 
of the tasks which are imposed on them, assessed under transparent conditions’ 
(Council of Europe 1998, 6.2).
48	 ‘The statute provides a guarantee for  judges acting in a professional capacity 
against social risks linked with illness, maternity, invalidity, old age and death’ 
(Council of Europe 1998, 6.3).
49	 The Bangalore Principles of Judicial Conduct identify financial independence as 
one of the minimum requirements for ensuring judicial independence, alongside 
the security of tenure and institutional independence. Financial independence is 
defined as the judge’s right to a salary and pension prescribed by law, which must 
not be subject to arbitrary interference by the executive authority (United Nations 
Office on Drugs and Crime 2007, 29).
50	 ‘Decisions concerning the selection and career of judges should be based on 
objective criteria pre-established by law or by the competent authorities. Such 
decisions should be based on merit, having regard to the qualifications, skills and 
capacity required to adjudicate cases by applying the law while respecting human 
dignity’ (Council of Europe 2011, Art 44).
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ii.	 Secondly, the elimination of barriers to equal footing in the 
pursuit of leading positions is key to promoting gender equality. 
Outdated perceptions of leadership, unequal access to networking 
and political connections often hinder gender equality. Judicial 
institutions must actively identify and dismantle these barriers 
to ensure fair leaders selection. Furthermore, the judiciary should 
encourage work-life balance policies that allow both men and 
women to pursue leadership roles, without facing disproportionate 
challenges.51

iii.	 Thirdly, structured mentorship initiatives play a crucial role in 
supporting career progression. By connecting aspiring judicial 
professionals with experienced mentors, these programs provide 
career advice and networking opportunities. The implementation 
of mechanisms in which senior leaders actively advocate for 
talented individuals, can further promote equitable career 
advancement by ensuring that both men and women are given the 
visibility and support needed to attain leadership positions.

In addition to general measures for achieving gender balance in the 
judiciary, it seems that, given the degree of feminisation, some specific 
measures should be taken in Serbia to attract the best law students, 
regardless of their gender. For example:

1)	 Organising student internships in courts and public prosecutor’s 
offices, coordinated by the Judicial Academy which, in addition to 
practical training, would also have the important purpose of creating 
a special ‘emotional bond’ with the judiciary;

2)	 Providing a large number of scholarships for the best students, 
established by the High Judicial Councils;

3)	 Development of programmes to meet the housing needs of young 
judges and prosecutors, both through leasing and through the 
possibility of purchasing an apartment under favourable conditions. 
On the other hand, the holders of a judicial function would be required 
to devote a certain number of years to the administration of justice.

51	 ‘Members States should adopt and implement measures to promote work and 
family life balance for all judges’ (CEPEJ 2022, 6).
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5.3.	All Powers Are Equal, But Some Are More Equal Than Others

The existing gender imbalance in judiciary leadership positions indicates 

that the real power of the judicial branch in the Republic of Serbia is highly 

debatable. When there is widespread belief in society that almost everything 

is dependent on policy-makers,52 and that, despite the proclaimed separation 

of powers, the judiciary is second in line and subordinate to the executive 

branch,53 the primary interest of men may be directed towards establishing 

leadership in political parties.54

This phenomenon confirms gender stereotypes on the roles of men 

and women in society,55 where leading a political party requires strong 

ambition56 and a ‘firm hand’ (attributes believed necessary to succeed 

52	 Some studies show that the formal separation of powers is insufficient to assure 
the independence of the judiciary. Although judges are not directly dependent on 
politicians, denying politicians formal power in the appointment and promotion of 
judges still does not fully protect judges from political influence. Politicians attempt 
to manipulate the court through various kinds of favours and threats; for example, 
they can offer the family of ‘friendly judges’ easier access to public sector jobs, but 
they can also make the careers of ‘stubborn judges’ more difficult, limit the budget 
for courts, etc. Cf. Lambais, Sigstad 2023.
53	 For more on similar dilemmas, see Chemin 2021.
54	 Political parties in Serbia remain highly segregated organisations in which 
women are underrepresented in leadership positions. This data provides a slightly 
different perspective on the EIGS’s findings that Western Balkan countries have 
made noticeable progress in the political power sub-domain, due to the increased 
representation of women in the legislative and executive branches at different levels 
of government, which could be attributed to the introduction of legal electoral 
quotas (EIGE 2023, 27).
55	 Sexism is still widespread in politics and women are often unwelcome. A 
number of social, political, and institutional barriers limit women’s participation 
in national and local decision-making. Women have less confidence to run for high 
office, and when they do their election campaigns often receive less funding than 
those of their male counterparts (Margaras 2019, 2).
56	 According to some authors, gendered socialization leads to different levels of 
political ambition among men and women (Fox, Lawless 2014, 499). In Serbia, 
the traditional patriarchal model prepares women to be second-tier, more like 
collaborators than allies of the men. This means that women are sometimes 
unprepared for the challenges of taking on more important positions in a party or 
government bodies. Because of the private/public duality, women in politics do not 
feel that they are on their own territory and are, in a way, constantly tested (Vuković 
2008, 361–362).
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in male gender-typed positions),57 whereas heading a court requires a 
high level of responsibility,58 as well as extensive theoretical and practical 
knowledge59 – which are currently more often attributed to women.60

In this context, it is important to underline the difference between the 
apparent “supremacy” of women over men in the judiciary and how things 
might work in reality.61 Although the feminisation of the judiciary (in the 
strict sense) is at its highest level in the Republic of Serbia (feminisation 
peak), numerical superiority still does not imply real dominance.

For instance, if the most important judicial decisions are potentially 
being made “in the political shadows”, the statistical feminisation might be a 
distorted picture (feminisation of the judiciary paradox).

This further means that although vital, the role of legislation – as an 
instrument for achieving gender equality – is nevertheless limited. Ultimately, 
achieving genuine gender equality requires the active involvement of 
society as a whole. Specific measures aimed at ensuring gender balance in 
the judicial professions should be integrated into a broader strategy that 
promotes equality between women and men in all areas of social life.

By implementing gender-neutral policies in recruitment, compensation, 
and promotions, the judiciary can create a truly inclusive environment 
that allows judicial professionals to advance based on merit rather than 
gender.62 Systematic reforms that incorporate the recommended measures 
would not only enhance gender equity but also significantly impact the 

57	 In accordance with same gender bias pattern, women are likely to hold 
ministerial positions on environment (32%), public administration (30%), and 
education (30%), and are in leadership positions on gender equality, human rights, 
and social rights. In contrast, globally, men continue to dominate ministries such as 
economy, defence, justice, and the interior (UN Women 2023).
58	 Some authors suggest that a feminine gender identity is related to power 
construed as a responsibility and a masculine gender identity is related to power 
construed as an opportunity (Weltevreden 2022, 1 et seq.).
59	 Women are more likely than men to engage in adult (lifelong) learning in the 
majority of EU Member States (Barbieri et al. 2019).
60	 Perceptions about gender stereotypes evolve over time. Furthermore, women 
are no longer regarded as less competent than men (Eagly et al. 2020, 301 et seq).
61	 ‘The explanation [of male and female leadership stereotypes] is usually 
psychological: both women and men unconsciously view men as leaders and 
women as followers, so that when a woman is promoted to senior management, 
she disrupts unconscious collective norms’ (Baxter 2013).
62	 “Professional associations should consider creating mentoring opportunities 
for women judges.” CEPEJ 2022, 9.



Surge of ‘Feminisation’ in the Serbian Judiciary

587

judiciary’s impartiality63 and integrity.64 Moreover, ensuring that the most 
capable individuals are chosen to uphold justice is essential to restoring 
and strengthening public confidence in the judiciary,65 which serves as a 
fundamental pillar of the rule of law in democratic society.

5.4.	A Starting Point for Future Qualitative Research

The presented analysis is primarily based on a descriptive statistical 
method, which is particularly well-suited to this type of research as it allows 
for the identification of structural patterns, gender-based asymmetries, and 
longitudinal trends. This approach provides sound empirical grounds for 
determining where disparities exist, how they have evolved over time, and 
which judicial sectors are most affected. Furthermore, the included data could 
serve as a valuable platform for subsequent research integrating qualitative 
analysis. It would be important to examine whether female judges and public 
prosecutors have merely adapted to traditional structures and unwritten 
rules, or whether their numerical dominance has genuinely resulted in 
changes to the legal culture and judicial practice. A key question is whether 
differences in decision-making and legal reasoning, depending on the gender 
of the judge, can be observed for instance, in family law proceedings – such 
as child custody, maintenance, or protection against domestic violence, how 
the ‘best interests of the child’ standard is interpreted, and whether any 
implicit bias emerges when joint custody is not a feasible option in cases of 
parental divorce.

In addition to a comprehensive analysis of a significant number of concrete 
cases, these issues could be further explored through semi-structured 
interviews with judges and legal practitioners, aimed at identifying subjective 
attitudes to gender roles. For instance, how do respondents perceive women 
in decision-making roles in the courtroom? Are women seen as more inclined 
to compromise and be empathic, or are they regarded as having a different 
level of authority in the eyes of counsel and colleagues?

63	 “Judge should have unfettered freedom to decide cases impartially, in accordance 
with the law and their interpretation of the facts.” Council of Europe 2011, Art 5.
64	 For more on the relationship between personal and professional morality of 
judges, see Dabetić 2023, 90.
65	 For more on public confidence in the judiciary, see Vuković 2007, 491–507.
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In parallel, focus groups with justice system users (e.g., parents who have 
gone through divorce proceedings) could be conducted to examine their 
experiences and perceptions of judicial behaviour, and whether they noticed 
any difference depending on the gender of the judge.

For instance, respondents could be asked whether they believe the 
outcome would have been different with a male or a female judge. The 
aforementioned qualitative lines of inquiry constitute a logical extension 
of the present research, however, they substantially exceed its defined 
analytical scope and core objectives. Accordingly, the particular social 
relevance of gender dynamics in the judiciary constitutes an open invitation 
for continued scholarly engagement.
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1.	UVOD

Iako je koncept ustavnog identiteta konstrukcija savremene ustavne 
teorije i doktrina ustavnih tela koja vrše kontrolu ustavnosti nastala u novije 
vreme, koreni rasprave o ustavnom identitetu potiču iz Aristotelovog učenja 
o državi u kojem on insistira da identitet jedne države ne zavisi toliko od 
njenih faktičkih i geografskih karakteristika koliko od ustava:

[...] Jer ako je država neka zajednica, i to zajednica građana 
vezanih jednim ustavom, i ako državni ustav postane drukčiji i 
različit od prethodnog i država nužno postaje druga, [...] jasno 
je da se tek posmatranjem ustava jedne države može reći da 
li je država ista ili se promenila (Aristotel prev. 1975, 1276b, 
13–14).

Uprkos tome što se pojam ustavnog identiteta relativno skoro našao u 
fokusu ustavne teorije, o ustavnom identitetu kao analitičkoj kategoriji, odno
sno na njemu izgrađenoj pravnoj doktrini, postoji bogata naučna literatura, 
uključujući i istraživanja koja se tim pojmom bave u kontekstu evropskih 
integracija, kao i ovaj rad. Kao analitički koncept, ustavni identitet objašnjava 
kako jedna politička zajednica shvata svoj identitet kroz ustavni poredak i sam 
ustavni tekst, dok ustavi identitet, u formi pravne doktrine koju primenjuje 
ustavno sudstvo, govori o fundamentalnim vrednostima i načelima koja 
obavezuju sve ustavne aktere na način koji ih čini nepromenjivim (Maes 2024, 
6). U evropskom kontekstu, ustavni identitet se posebno razmatra u funkciji 
bedema, odnosno štita ili mača protiv prava Evropske Unije (EU) (Faraguna 
2017). Takav pristup, važan za ovaj rad, zastupljen je i u našoj pravoj literaturi 
(Jovanović 2015; Đurić 2017; Stanić 2021; Novičić 2023). Naša diskusija 
ide korak dalje: osim što razmatramo novija shvatanja i relevantnu sudsku 
jurisprudenciju, diskusijom obuhvatamo i doktrinu o ustavnom identitetu EU, 
koju je, pod udarom populističkih režima u Mađarskoj i Poljskoj, bio primoran 
da razvije Sud pravde EU (Sud pravde), kao i zloupotrebu ustavnog identiteta 
u tim državama iz perspektive ideja konstitucionalizma.

Konkretnije rečeno, rasprava u ovom radu tiče se pravne doktrine o 
ustavnom identitetu koju su razvili Sud pravde i ustavno sudstvo država 
članica, tumačeći klauzulu o zaštiti nacionalnog identiteta iz člana 4 stav 2 
Ugovora o Evropskoj Uniji (UEU) i član 2 UEU koji govori o vrednostima na 
kojima počiva EU. I dok je u kontekstu evropskih integracija razvoj takve 
doktrine logičan s obzirom na to da se u sudaru dva pravna sistema uvek 
postavlja pitanje njihovog odnosa, njena sadržina i efekti su, međutim, 
sporni, zavisno od toga da li je tumače organi država članica ili Sud pravde.
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Većina nadležnih ustavnih tela država članica koja su se tim pitanjem 
bavila u doktrini ustavnog identiteta pronašla je mehanizam za određivanje 
granice do koje je pravo EU primenjivo u državama članicama. Ta granica 
se određuje u dijalogu između nacionalnih sudova i Suda pravde, uzimajući 
u obzir da pomenuta dva pravna sistema postoje paralelno i da su jednake 
pravne snage, odnosno imajuću u vidu, kako to teorija definiše, da EU 
počiva na ustavnom pluralizmu (MacCormick 1999), odnosno ustavnoj 
toleranciji (Weiler 2003). U kontekstu rešavanja odnosa između dva pravna 
sistema, ustavni identitet je tako dobio ulogu koju je pre njega imao koncept 
suvereniteta, s tim što, radi opstanka i napretka evropskih integracija, 
na njegovo tumačenje i dalje utiče ustavni pluralizam koji se temelji na 
negiranju hijerarhijskog odnosa između pravnih sistema koji paralelno 
postoje. Ravnotežu između ustavnog pluralizma i ustavnog identiteta 
poremetili su ustavni sudovi Mađarske i Poljske time što su svojim odlukama 
o ustavnom identitetu pružili podršku otporu vladajućih režima evropskim 
integracijama i pravu EU. Primoran da deluje, Sud pravde je razvio doktrinu 
o ustavnom identitetu EU, zasnivajući je na vrednostima zajedničkim 
ustavnim tradicijama država članica. Istovremeno, klauzulu nacionalnog 
identiteta taj sud restriktivno tumači, povezujući nacionalni identitet država 
članica prvenstveno sa njihovim kulturnim identitetom.

To je ukratko sadržina ovog rada kojom se kritički bavimo u nekoliko 
poglavlja. Posle uvoda, u drugom delu ukazujemo na razlike u definisanju 
ustavnog identiteta, kao i na razliku između pojmova ustavnog identiteta i 
nacionalnog identiteta, koji se u kontekstu evropskih integracija, uz dosta 
konfuzije, često prepliću. U trećem delu razmatramo na koje identitete 
eksplicitno ili implicitno upućuje UEU iz perspektive Suda pravde i 
nacionalnog ustavnog sudstva država članica i pre i posle konstitucionalizacije 
klauzule nacionalnog identiteta na nivou EU. U fokusu četvrtog dela je praksa 
nacionalnog ustavnog sudstva o ustavnom identitetu u tzv. postlisabonskom 
periodu. U petom delu naša pažnja usmerena je na zloupotrebu tog koncepta 
od Ustavnog suda Mađarske sa ciljem podrške antimigrantskoj politici 
vladajućeg režima i na stavove Ustavnog suda Poljske koji je zloupotrebio 
koncept ustavnog identiteta da bi legitimisao protivustavnu reformu 
pravosuđa koju je sproveo režim smenjen na izborima iz 2023. godine. U 
zaključnim razmatranjima se osvrćemo na uočene tendencije u tumačenju 
ustavnog identiteta u prethodnim delovima ovog rada.
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2.	USTAVNI IDENTITET: SHVATANJA I RAZLIKOVANJA

Definisanju ustavnog identiteta prethodi logičko pitanje – šta je identitet? 
Odgovor je teži nego što izgleda ne samo zato što postoje mnogobrojne 
definicije i objašnjenja već i zbog toga što one zavise od toga o čijem identitetu 
govorimo – pojedinca, društva, naroda, nacije, države ili druge političke 
zajednice. Imajući u vidu težinu zadatka, Čarls Tejlor (Charles Taylor) istakao 
je da je koncept identiteta dublji i složeniji od bilo koje njegove artikulacije 
koja se nudi (Taylor 1989, 29). Njegovo zapažanje pokazalo se tačnim. U 
svojoj studiji Šta je identitet (kako sada koristimo tu reč)? Džejms Firon (James 
D. Fearon) citirao je četrnaest različitih pojmova identiteta (Fearon 1999, 4), 
od onog shodno kojem je identitet shvatanje „ljudi o tome ko su, kakvi su 
ljudi i kako se odnose prema drugima“ (Hogg, Abrams 1988, 2) do onog da 
se identitet „odnosi na načine na koje se pojedinci i kolektiviteti razlikuju u 
društvenim odnosima od drugih pojedinaca i kolektiviteta“ (Jenkins 1996, 
4). Zajednički imenitelj svih definicija, ipak, postoji: to je ideja „sopstva“, bilo 
pojedinca, grupe ili zajednice, s tim što se to sopstvo proteže kroz vreme i 
zavisi od promena (Booth 1999, 249).

Konsenzus ne postoji ni u odnosu na pitanja svrhe i pojma ustavnog 
identiteta kojim se bavimo u ovom radu. Neslaganja u pogledu svrhe u načelu 
se tiču njegovog opstanka: da li je reč samo o trenutno aktuelnom konceptu 
koji je zamenio koncept suvereniteta u kontekstu rešavanja sukoba između 
prava EU i pravnog sistema država članica, koji već sutra može biti zamenjen 
nekom novom teorijskom konstrukcijom u rešavanju istog sukoba? Ili je, 
ipak, reč o analitičkom i/ili normativnom konceptu čija je upotreba znatno 
šira? S jedne strane, Federiko Fabrini (Federico  Fabbrini) i Andraš Šajo 
(András Sajó) smatraju da je reč o „pomodarskom“ konceptu koji su razvili, 
pre svega, ustavni i vrhovni sudovi država članica EU sa ciljem sprečavanja 
uticaja prava EU na nacionalne pravne sistem (Fabbrini, Sajó 2019). S druge 
strane, u najnovijoj i do sada najsveobuhvatnijoj komparativnoj studiji o 
ustavnom identitetu, Ren Hiršl (Ran  Hirschl) i Janiv Roznai (Yaniv  Roznai) 
ukazuju ne samo na trend u pravu EU već i na globalni trend upotrebe 
ustavnog identiteta, bilo u formi analitičkog koncepta ili pravne doktrine u 
debatama o ustavnim amandmanima (Brazil, Turska, Češka, Tajvan), mestu 
religije u ustavnim porecima (Indija, Indonezija, Izrael), nametnutom ustavu 
(Japan), kao i u teorijskim studijama o ustavnim revolucijama, populizmu i 
nazadovanju demokratije (Hirschl, Roznai 2024, 3–11).

Neslaganja u pogledu pojma ustavnog identiteta su složenija. U teo
rijskom smislu, ustavni identitet nije koncept rešenja već koncept dostignuća 
(Waldron 2021, 121–136). Naime, koncepti rešenja nude odgovor na neki 
problem, na primer koncept vladavine prava teži da odgovori na pitanje kako 
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sprečiti samovolju vlasti. Koncepti dostignuća ne nude rešenje problema 
već ukazuju na vrednosti i ciljeve koji su podložni promenama i koji se ne 
mogu unapred predvideti. U tom smislu, ustavni identitet jeste koncept 
dostignuća zato što identifikuje i reafirmiše određene vrednosti i principe 
na način koji omogućava jedinstvo u okviru određenog ustavnog poretka 
(Beširević 2025). Međutim, definisanje ustavnog identiteta, kao i definisanje 
mnogih drugih ustavnih pojmova (npr. suvereniteta, demokratije, slobode i 
dostojanstva), nije dovelo do jedinstvenog shvatanja. Za potrebe ovog rada 
navešćemo nekoliko najuticajnijih definicija.

Prva je definicija Gerija Džejkobsona (Gary Jacobsohn), u kojoj se navodi 
da „ustav stiče identitet kroz iskustvo. [...] Identitet nastaje dijaloški i 
predstavlja mešavinu političkih težnji i opredeljenja koje izražavaju prošlost 
jedne nacije, kao i odlučnost onih unutar društva koji traže da na određene 
načine nadiđu tu prošlost“ (Jacobsohn 2010, 7). Ustavni identitet, prema 
tome, nastaje u dijalogu ustava i društvene zajednice u kojoj deluje. Drugu 
nudi Mišel Rozenfeld (Michel Rosenfeld) navodeći da je ustavni identitet 
„pojmovna konstrukcija koja ima cilj da ujedini sve one koji su obuhvaćeni 
jednim ustavnim poretkom“ (Rosenfeld 2024, 287). Rozenfeld ističe da je 
ustavni identitet inherentan postojanju samog ustava (zajednice koje imaju 
ustav razlikuju se od onih koje ih nemaju), a nastaje u odnosu između 
sadržaja ustava (npr. federalna država se razlikuje od unitarne države) i 
konteksta u kojem taj ustav deluje (Rosenfeld 2012, 757).

Za razliku od Džejkobsonove i Rozenfeldove definicije ustavnog identiteta 
koje su analitičkog karaktera zato što odgovaraju na pitanje šta čini jedan 
ustav ustavom i shodno kojima je ustav ne samo pravni dokument nego i 
dokument koji nam daje uvid u kulturu jedne političke zajednice, svedočeći o 
tome kako ta zajednica razume sebe i svoj odnos prema prošlošću (Scholtes 
2023, 2), u nekoliko narednih definicija konstruiše se ustavni identitet kao 
pravna doktrina.

Mišel Troper (Michel Troper), tako, smatra da koncept ustavnog identiteta 
ima ograničenu ulogu koja se svodi na proces tumačenja ustava, s obzirom na 
to da ustavni identitet govori o ustavnim normama bez kojih bi ustav izgubio 
svoj karakter i prestao da predstavlja zajednicu kojoj je namenjen (Troper 
2010, 202). Drugim rečima, Troper taj koncept shvata kao pravnu doktrinu 
koja pomaže sudovima u procesu tumačenja ustava. Konceptualizacija 
koju nudi Vojček Sadurski (Wojciech Sadurski) najbliža je ideji sopstva o 
kojoj smo prethodno govorile, imajući u vidu da taj autor ustavni identitet 
definiše kao,,skup vrednosti, principa i smernica koji definišu [...] efektivno 
prihvaćena i primenjivana ograničenja unutar kojih mora da se odvija 
svakodnevna politika“ (Sadurski 2006, 1). Boško Tripković ukazuje na to da 
je ustavni identitet osnovni motiv sudijama u tumačenju ustava i naglašava 
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njegovu dvostruku dimenziju: prva je opšta i obuhvata ustavne garancije 
koje vremenom evoluiraju i koje su karakteristične za ustavne demokratije, 
dok je druga partikularne prirode i oslanja se na specifične vrednosti „koje se 
mogu uočiti iz različitih slojeva moralnih sudova koji su doneti u nacionalnoj 
ustavnoj praksi“ (Tripković 2017, 14). Drugim rečima, specifičnosti nekog 
ustavnog identiteta nastaju iz konkretne ustavne tradicije i odnose se na 
specifična ustavna iskustva političke zajednice u pitanju (Tripković 2017, 
31). Dodaćemo još i slično mišljenje Džordža Flečera (George Fletcher) koji 
smatra da ustavni identitet potiče iz procesa tumačenja ustava u kojem sudije 
rešavaju spor tako što se „zagledaju u pravnu tradiciju“ iz koje taj spor potiče 
(Fletcher 1992, 737).

U osnovi ustavnog identiteta artikulisanog u smislu pravne doktrine 
nalazi se njegov odnos prema promeni ustava, to jest prema doktrini o 
neustavnoj promeni ustava, koja nas vodi do Karla Šmita (Carl Schmitt) i 
njegove pretpostavke da je promena ustava moguća samo ukoliko se njome 
očuvaju identitet i kontinuitet ustava u celini (Schmitt prev. 2008, 150). 
Prema Šmitovom shvatanju, ustavotvorac ne sme da uzurpira ulogu koju 
ima da bi promenio fundamentalne ustavne postavke. Ustavni identitet tako 
shvaćen predstavlja sredstvo kojim se ne samo ograničava promena ustava 
već i ocenjuje njegovo kršenje (Scholtes 2023, 4).

Iako polaze sa različitih pozicija, svi pomenuti autori, osim Šmita, suge
rišu, međutim, da doktrina o neustavnoj promeni ustava ne znači da je 
ustavni identitet statičan zato što proizilazi iz permanentne reinterpretacije 
ustavnih dokumenata od strane sudova tokom vremena. Uprkos tome što je 
u neprekidnoj interakciji između univerzalnih vrednosti i partikularističke 
istorije, vrednosti i običaja, ustavni identitet je promenljiv. Oni se takođe 
slažu da ustavni identitet nikada nije isključujući: ustavni identitet ujedinjuje: 
kada se elaborira u kontekstu liberalnog konstitucionalizma, pojavljuje se 
kao koncept koji integriše celu zajednicu (Rosenfeld 2024, 287). Na tome se 
zasniva čak i model etnocentričnog ustavnog identiteta u čijem je središtu 
nacija, a koji ne mora da bude hermetičan, monolitan i zatvoren za druge, 
kako je to tumačio Šmit (Schmitt, prev. Schwab, 2007), nego komplementaran 
sa unutrašnjim pluralizmom, odnosno konstitucionalizmom i demokratijom, 
kako je to na nemačkom modelu pokazao Rozenfeld (Rosenfeld 2010, 154).

Zašto je baš bitno spomenuti vezu između ustavnog identiteta i konstitucio
nalizma? Iako je konstitucionalizam apstraktan pojam, reč je o konceptu 
koji obuhvata mehanizme ograničavanja vršenja političke vlasti u političkoj 
zajednici. Zato konstitucionalizam, koji zahteva da oni koji vrše vlast budu 
vezani ograničenjima koja podrazumevaju, između ostalog, podelu vlasti, 
vladavinu prava, nezavisno sudstvo, zaštitu ljudskih prava i slobodu medija, 
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u najboljem slučaju opstaje ne zato što su data ograničenja racionalnog ka
raktera nego zato što njihovo poštovanje dobija smisao povezivanjem sa 
specifičnostima bilo koje političke zajednice (Scholtes 2023, 12).

Za potrebe ove diskusije posebno je važno istaći jedno razlikovanje. 
Ustavni identitet nije isto što i nacionalni identitet, iako oba koncepta vuku 
korene iz XVIII veka i doba prosvetiteljstva (Rosenfeld 2012, 758). Rozenfeld 
tu razliku plastično objašnjava tako što ističe da francuska i nemačka nacija 
postoje i bez ustava (Rosenfeld 2012, 758). Vraćajući se na definicije, na
cionalni identitet govori o opštim društvenim dostignućima kojima inklinira 
jedna zajednica ljudi (Hirschl, Roznai 2024, 5) ili, kako to navodi Vilijem 
Blum (William Bloom), nacionalni identitet je „stanje u koje je grupa ljudi 
došla poistovećivajući se sa nacionalnim simbolima“ (Bloom 1990, 52). 
Za razliku od toga, ustavni identitet govori o pravnim dostignućima jedne 
političke zajednice, najčešće države. Uzimajući u obzir kulturološke razlike 
između političkih zajednica, ustavni identitet svake od njih će se razlikovati 
zavisno od toga kako ta zajednica shvata sebe u odnosu na druge (Rosenfeld 
2010, 149–150). Specifičnost klauzule nacionalnog identiteta u pravu EU, 
međutim, ogleda se u tome što neki sudovi država članica shvataju tu klauzulu 
kao klauzulu ustavnog identiteta, koja, u normativnom smislu, predstavlja 
mehanizam za ograničenje prodora prava EU u nacionalne pravne poretke 
država članica, o čemu će docnije biti više reči.

3.	IDENTITET IDENTITETA U UGOVORU IZ LISABONA

Ugovor iz Lisabona, tačnije UEU koji je njegov sastavni deo, eksplicitno se 
osvrće na nacionalne identitete država članica, a implicitno pruža uporište 
ustavnom identitetu EU. Iako je ustavni identitet, kao što smo pokazale, 
globalno prihvaćen teorijski koncept, u kontekstu evropskih integracija 
stekao je neke posebne karakteristike s obzirom na to da se, s jedne strane, 
pripisuje Uniji koja, podsetićemo, nije država, a s druge strane, koristi kao 
oružje za suprotstavljanje suprematiji prava EU i ograničavanju njenih nadle
žnosti. S obzirom na to da je u odnosima između EU i država članica oslonac 
obeju strana, prvo ćemo razmotriti ustavni identitet EU, a potom značenje 
koje mu pridaju države članice u primeni prava EU.
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3.1.	Od Ustavne povelje do ustavnog identiteta EU

Ustavni identitet EU je sudska konstrukcija novijeg datuma, čije je uvo
đenje u pravo EU praktično iznuđeno otporom populističkih režima 
evropskim integracijama i rastom ideologije identitetske politike u nekoliko 
država članica.

Da ponovimo, kao analitički koncept ustavni identitet se koristi da se 
njime objasni kako jedna politička zajednica razume sebe, dok se kao 
normativni koncept ustavni identitet svodi na osnovne norme i načela 
ustavnog sistema koji obavezuju sve ustavne aktere, čineći ta pravila i 
vrednosti nepromenljivim (Maes 2024, 6). Dugo oklevanje Suda pravde 
da u postupak tumačenja i primene prava EU uvede normativni koncept 
ustavnog identiteta može se pripisati poznatoj skepsi prema ustavnoj 
prirodi EU s obzirom na to da ona nema demos (Beširević 2013). Kako je 
Sud pravde skoro od početka evropskih integracija bio glavni zagovornik 
konstitucionalizacije pravnog poretka bivših zajednica a potom i EU 
(Beširević 2023, 23–25) i kako još od 1986. godine insistira da su ugovori 
na osnovu kojih funkcioniše EU, odnosno prethodne Zajednice, ustavna 
povelja Zajednica/Unije1, bilo je samo pitanje vremena kad će taj sud 
razviti normativni koncept ustavnog identiteta EU, zato što se ustavni 
identitet vezuje za postojanje ustava, a ne samo demos-a. Uzdržanost Suda 
pravde poklopila se i sa teorijskim lutanjima i različitim shvatanjima pojma 
ustavnog identiteta. Danas je, međutim, među teoretičarima nesporno da 
vrednosti i načela na kojima počiva EU, a koji su zajednički i ustavnim 
porecima država članica, predstavljaju njen ustavni identitet (Besselink 
2017; Kadelbach 2020; Drinóczi, Faraguna 2023).

Prihvatanje ovakvog stava u praksi Suda pravde nagovešteno je 2008. 
godine u predmetu Kadi I, u kojem je Sud našao da ustavna ograničenja 
sadržana u pravu EU, koja štite individualna prava, predstavljaju deo njenog 
ustavnog identiteta, zbog čega pravo EU ne može biti podređeno obavezama 
koje nameće međunarodno pravo.2 U nedavno donetim presudama identičnog 
sadržaja protiv Mađarske i Poljske (tzv. Conditionality Judgements) Sud 
pravde je izričito naglasio postojanje ustavnog identiteta EU. Presude su 
reakcije na nazadovanje režima vladavine prava u Mađarskoj i Poljskoj.

1	 CJEU, Case 294/83, Partiécologiste „Les Verts“ v. European Parliament, ECLI: 
EU:C:1986:166 [1986] ECR 1339.
2	 CJEU, Joined Cases C-402/05 P and C-415/05 P, Yassin Abdullah Kadi and Al 
Barakaat International Foundation v. Council of the European Union and Commission 
of the European Communities, ECLI:EU:C:2008:461 [2008] ECR I-6351, para. 282, 
285.
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Naime, 16. decembra 2020. zakonodavni organi EU usvojili su uredbu 
kojom se uspostavlja režim uslovljavanja u sprovođenju budžeta EU ukoliko 
se u državi članici dogodi sistematsko kršenje vladavine prava.3 Uredba 
dozvoljava Savetu EU da, na predlog Evropske komisije, usvoji mere kao što 
su obustava plaćanja iz budžeta EU ili suspenzija odobravanja jednog ili više 
programa koji se plaćaju iz budžeta EU. Mađarska i Poljska su tražile poništaj 
te uredbe tvrdeći, između ostalog, da u postojećim Ugovorima ne postoji 
pravni osnov za njeno donošenje, da je EU njenim usvajanjem povredila 
načelo pravne sigurnosti i da se njome zaobilazi procedura utvrđenja u 
članu 7 UEU koja se primenjuje kada postoji jasan rizik da će država članica 
ozbiljno narušiti vrednosti navedene u članu 2 UEU, uključujući i vladavinu 
prava.4

Odbijajući tužbe u celini, Sud pravde posebno je naglasio da su

Države članice prepoznale [...] i dele vrednosti koje 
član 2 UEU sadrži. One određuju sam identitet Unije kao zajed
ničkog pravnog poretka. Zbog toga Unija mora biti u mogućnosti 
da u granicama svojih ovlašćenja predviđenih Ugovorima, brani 
navedene vrednosti.5

Drugim rečima, vrednosti zajedničke ustavnim porecima država članica 
predstavljaju ustavni identitet EU. Podsetimo, reč je o univerzalnim vredno
stima, uključujući ljudsko dostojanstvo, slobodu, demokratiju, vladavinu 
prava, osnovna prava i jednakost. Sud pravde je posebno istakao normativni 
karakter člana 2:

[...] mora se imati na umu da član 2. UEU nije samo puko 
navođenje političkih smernica ili namera, već sadrži vrednosti 
koje su sastavni deo samog identiteta Evropske Unije kao 
zajedničkog pravnog poretka, vrednosti koje su konkretno 
izražene u načelima koja sadrže pravno obavezujuće obaveze 
za države članice.6

3	 Regulation (EU, Euratom) 2020/2092 of the European Parliament and of 
the Council of 16 December 2020 on a general regime of conditionality for the 
protection of the Union budget, OJ L 433I of 22/12/2020, p. 1–10.
4	 Vid. CJEU, C-156/21, Hungary v. Parliament and Council, EU:C:2022:97; CJEU, 
Case C-157/21, Poland v. Parliament and Council, EU:C:2022:98.
5	 Hungary v. Parliament and Council, para. 127.
6	 Hungary v. Parliament and Council, para. 232. 
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Prema tome, postojanje ustavnog identiteta EU, koji čine vrednosti i načela 
sadržana u članu 2 UEU, trebalo bi da spreči države članice da manipulišu 
svojim nacionalnim (ustavnim) identitetom sa ciljem narušavanja ustavnog 
identiteta EU.

3.2.	Rešavanje rebusa: nacionalni i/ili ustavni identitet država 
članica?

Za razliku od ustavnog identiteta EU, klauzula nacionalnog identiteta država 
članica u pravu EU nije sudska konstrukcija niti je novina koju je ustanovio 
trenutno važeći reformski ugovor. Insistiranje na nacionalnom identitetu 
država članica u vaganju odnosa između dva pravna sistema, nacionalnog i 
supranacionalnog, počelo je znatno ranije i bilo je prouzrokovano uvođenjem 
načela suprematije u komunitarno pravo i izostankom zaštite ljudskih prava 
u osnivačkom Ugovoru iz Rima, kojim je bila osnovana najvažnija od tri 
ranije postojeće evropske zajednice, Evropska ekonomska zajednica. Da bi 
razumeli značaj koji klauzula nacionalnog identiteta danas ima u pravu EU, 
treba se osvrnuti na period u kojem nije imala normativnu snagu već je u 
kontekstu evropskih integracija figurirala kao politička deklaracija.

3.2.1.	 Put do „lisabonske“ klauzule nacionalnog identiteta

Primena načela suprematije u pravu EU započela je 1964. godine i od 
tada ne prestaju otpori njegovoj apsolutnoj primeni u državama članicama. 
Usledio je pokušaj kodifikacije u tekstu Ustava za Evropu, čije je usvajanje 
propalo, da bi potom to načelo bilo uključeno u Izjavu br. 17 uz Ugovora iz 
Lisabona, ali ne i u sam njegov tekst.7

Šta je sporno u primeni načela suprematije prava EU? Podsećamo, još 
od odluke Suda pravde u predmetu Costa, donetoj 1964. godine, celokupno 
pravo EU apsolutno je i bezuslovno nadređeno nacionalnom pravu u 

7	 U toj izjavi se ističe da u skladu sa,,ustaljenom sudskom praksom Suda pravde, 
Ugovori i pravo koje je Unija usvojila na osnovu Ugovora imaju suprematiju nad pra-
vom država članica, pod uslovima utvrđenim u pomenutoj sudskoj praksi“. Uvodnu 
izjavu prati i Mišljenje Pravne službe Saveta od 22. juna 2007. godine, br. 11197–07 
(JUR 260), u kojem se ističe da je sudska praksa Suda pravde potvrdila da je su-
prematija prava Evropske zajednice osnovno načelo, svojstveno posebnoj prirodi 
(sada) EU, a činjenica da načelo nije uneto u Ugovor iz Lisabona ni na koji način ne 
menja postojanje načela i postojeću sudsku praksu Suda pravde.
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svim slučajevima i svakoj situaciji.8 Takav stav je opravdavan potrebom 
ostvarivanja koherentnosti i jedinstvenosti u primeni komunitarnog, a 
potom i prava EU (Beširević 2023, 107–109). Stav Suda pravde da je pravo 
EU nadređeno svim pravnim aktima država članica, uključujući i njihove 
ustave, izazvalo je veliki otpor ustavnih, odnosno vrhovnih sudova država 
članica. Nacionalni sudovi su koristili različite načine da očuvaju ne samo 
neprikosnovenost najvišeg akta svojih država već i da u ustavu postave 
granice za prenošenje nadležnosti sa država članica na EU. Takva praksa 
je znatno starija od popularizacije koncepta ustavnog identiteta koja je u 
toku. Istorijske korene vuče još od napora država članica da pruže zaštitu 
ustavnim pravima njihovih građana u vreme kad zaštita ljudskih prava 
nije postajala na nivou bivših zajednica. U tom smislu, čuveni su navodi 
nemačkog Saveznog ustavnog suda u predmetu poznatom pod nazivom 
Solange I iz 1974. godine da prihvatanje evropskih integracija Osnovnim 
zakonom „ne otvara put promeni osnovne strukture ustava, na kojoj počiva 
njegov identitet“.9 Sličnim obrazloženjem koristio se i italijanski Ustavni sud 
u predmetu Frontini, rešavanim 1973. godine, navodeći da delimičan prenos 
suvereniteta na Evropsku ekonomsku zajednicu njenim institucijama ne 
daje „neprihvatljivu moć da krše osnovne principe našeg ustavnog poretka 
ili neotuđiva ljudska prava“.10

Klauzula identiteta, koja govori o potrebi zaštite pravnog poretka država 
članica u kontekstu evropskih integracija, prvi put se eksplicitno pojavila 
u Ugovoru iz Mastrihta. Njeno uvođenje je bilo rezultat potrebe da se 
uravnoteže različite težnje: želje određenih političkih snaga za jačanjem i 
produbljivanjem političkih integracija, s jedne strane, i oklevanje država 
članica da, u tom procesu, prenesu na EU veći broj nadležnosti nego što je to 
do tada bio slučaj, s druge starane (Faraguna 2024, 301; Maes 2024, 22). Zbog 
toga ne čudi široka i neprecizna formulacija tadašnje klauzule nacionalnog 
identiteta: „Unija će poštovati nacionalne identitete svojih država članica, čiji 
je sistem vlasti zasnovan na načelima demokratije.“11

8	 ECJ, Case 6–64, Flaminio Costa v. E.N.E.L., ECLI:EU:C:1964:66.
9	 Savezni ustavni sud, 2 BvL 52/71 (Solange I), 29. maj 1974, BVerfGE 37, 271 ff.
10	 Ustavni sud, n. 183, Frontini v. Ministero delle Finanze, 18. decembar 1973, 
[1974] 2 CMLR 372, para. 9.
11	 Ugovor iz Mastrihta, član F UEU.
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Ta klauzula je promenjena u Ugovoru iz Amsterdama svodeći obavezu 
EU na poštovanje nacionalnih identiteta država članica, dok upućivanje 
na demokratski sistem prebacuje u posebnu odredbu u kojoj se govori o 
osnovnim vrednostima na kojima počiva EU, a koje su zajedničke državama 
članicama.12

Bilo u prvoj, bilo u drugoj verziji, očigledno je da je klauzula identiteta 
bila svedena na političku izjavu a ne utuživu pravnu normu, a glavni cilj 
njenog uvođenja bio je da, uz načelo supsidijarnosti, ograniči nadležnosti EU 
i onemogući prenos najvitalnijih državnih funkcija na EU. O političkoj prirodi 
tadašnje klauzule identiteta svedoči izostanak nadležnosti Suda pravde da 
po njoj postupa i samo povremeno implicitno upućivanje na tu klauzulu 
u njegovoj praksi (Faraguna 2024, 302). Štaviše, klauzulu nacionalnog 
identiteta u to vreme nije koristilo ni nacionalno ustavno sudstvo. Na primer, 
Savezni ustavni sud Nemačke je 1993. godine u tzv. Mastriht odluci, istakao 
da država, na osnovu svog suvereniteta, ima pravo da odluči o tome koje 
će nadležnosti preneti na EU i u tu svrhu je uveo kontrolu zasnovanu na 
doktrini ultra vires u odnosu na primenu prava EU u Nemačkoj.13

Pozivanje na ustavni identitet u kontekstu odnosa pravnog sistema država 
članica i pravnog sistema EU ušlo je u modu tek znatno kasnije, faktički sa 
pokušajem usvajanja Ustava za Evropu, u kojem se prvi put pojavila klauzula 
nacionalnog identiteta država članica i nametnula obavezu EU da poštuje 
„nacionalne identitete, neodvojive od njihovih temeljnih političkih i ustavnih 
sistema“ (član I-5). Francuski i španski ustavni sudovi su smatrali da ta 
klauzula nedvosmisleno ukazuje na primat nacionalnih ustava nad pravom 
EU kad god to pravo utiče na nacionalne ustave (Scholtes 2023, 28). Prema 
stavu francuskog Ustavnog saveta, član I-5 Ustava za Evropu jasno pokazuje 
da Ustav za Evropu ne utiče na najviše mesto francuskog ustava u domaćem 

12	 Član 8 Ugovora iz Amsterdama kojim se menja Ugovor iz Mastrihta, član F UEU 
glasi:

„Član F menja se i glasi: (a) stav 1. zamenjuje se sledećim: 1. Unija je zasnovana 
na načelima slobode, demokratije, poštovanja ljudskih prava i osnovnih sloboda i 
vladavine prava, načelima koja su zajednička za države članice; (b) postojeći stav 
3. postaje stav 4. i dodaje se novi stav 3. koji glasi: 3. Unija će poštovati nacionalne 
identitete svojih država članica.“
13	 Savezni ustavni sud, 2 BvR 2134/92, 2159/92 (Mastriht odluka), 
12. oktobar 1993, BVerfGE 89, 155, dostupno na engleskom jeziku na https://iow.
eui.eu/wp-content/uploads/sites/18/2013/04/06-Von-Bogdandy-German-Federal-
Constitutional-Court.pdf, poslednji pristup 4. januara 2025.

https://iow.eui.eu/wp-content/uploads/sites/18/2013/04/06-Von-Bogdandy-German-Federal-Constitutional-Court.pdf
https://iow.eui.eu/wp-content/uploads/sites/18/2013/04/06-Von-Bogdandy-German-Federal-Constitutional-Court.pdf
https://iow.eui.eu/wp-content/uploads/sites/18/2013/04/06-Von-Bogdandy-German-Federal-Constitutional-Court.pdf
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pravnom sistemu.14 Razvijajući prvi put doktrinu ustavnog identiteta, Ustavni 
savet je u to vreme zaključio da „unošenje direktive [u francuski pravni 
sistem, prim. naša], ne može biti protivno pravilu ili principu neodvojivom 
od ustavnog identiteta Francuske, osim kad se ustavotvorac sa time složi“.15

3.2.2.	 Domet i sadržaj „lisabonske“ klauzule nacionalnog identiteta

Ugovor iz Lisabona, tačnije član 4 stav 2 UEU, razrađuje Ustavom za 
Evropu definisanu klauzulu nacionalnog identiteta i daje joj normativnu 
snagu predviđajući obavezu EU da „poštuje jednakost država članica 
pred Ugovorima, kao i njihov nacionalni identitet, neodvojiv od njihovih 
temeljnih političkih i ustavnih sistema, uključujući i regionalnu i lokalnu 
samoupravu“. Osim toga, Poveljom EU o osnovnim pravima, koja je postala 
pravno obavezujuća stupanjem na snagu Ugovora iz Lisabona, predviđena 
je obaveza poštovanja „nacionalnih identiteta država članica i organizacije 
njihovih javnih ovlašćenja na nacionalnom, regionalnom i lokalnom nivou“.16

U primeni te klauzule problem stvara konfuzija u njenoj interpretaciji: 
problem se svodi na pitanje da li se tom klauzulom štiti nacionalni ili ustavni 
identitet države članice ili i jedan i drugi? Konfuziju dodatno stvara činjenica 
da tu klauzulu različito shvataju i interpretiraju Sud pravde i određeni 
ustavni sudovi država članica koji nisu bez uticaja u EU, pre svih nemački 
Savezni ustavni sud. Mišljenje Saveznog ustavnog suda Nemačke o dometu 
i suštini klauzule nacionalnog identiteta sadržano u njegovoj „lisabonskoj“ 
odluci, inspirisalo je, na primer, neke ustavne sudove država članica da 
pruže otpor evropskim integracijama po osnovu ustavnog identiteta, o čemu 
će docnije biti više reči.

S tim u vezi, uočljiv je uzdržan pristup Suda pravde: dosadašnja praksa 
pokazuje da je taj sud sklon da restriktivno tumači klauzulu nacionalnog 
identiteta primenjujući je u predmetima koji su se ticali, na primer, zaštite 

14	 Ustavni savet, 2004–505 DC, 19. novembar 2004, para. 10, dostupno na en-
gleskom jeziku na https://www.conseil-constitutionnel.fr/en/decision/2004/20 
04505DC.htm, poslednji pristup 8. januara 2025.
15	 Ustavni savet, 2006–540 DC, 27. jul 2006, para. 19, dostupno na engleskom 
jeziku na https://www.conseil-constitutionnel.fr/en/decision/2006/2006540DC.htm, 
poslednji pristup 8. januara 2025.
16	 Preambula Povelje o osnovnim pravima Evropske unije (Charter of Fundamen-
tal Rights of the European Union, 2012/C 326/02).

https://www.conseil-constitutionnel.fr/en/decision/2004/2004505DC.htm
https://www.conseil-constitutionnel.fr/en/decision/2004/2004505DC.htm
https://www.conseil-constitutionnel.fr/en/decision/2006/2006540DC.htm
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nacionalnog jezika17,  statusa države kao Republike18 i institucije braka19 
(Beširević 2023, 131). Očigledno je da Sud pravde nacionalni identitet država 
članica pre svega povezuje sa njihovim kulturnim identitetom (Albanesi 2021, 
119). Interesantno je da se Sud pravde, iako je bio u poziciji, nije izjasnio o 
tome da li se zaštita suvereniteta država članica može smatrati delom nacio
nalnog identiteta.20

Nasuprot tome, Savezni ustavni sud Nemačke iskoristio je klauzulu 
nacionalnog identiteta da razvije doktrinu o ustavnom identitetu kao 
mehanizmu za ograničavanje načela suprematije prava EU, ističući da to 
načelo nema efekta na nacionalne ustave uvek kada dođe u sukob sa ustavnim 
identitetom države članice. To se najbolje vidi u već pominjanoj „lisabonskoj“ 
odluci u kojoj je taj sud tzv. klauzulu večnosti, sadržanoj u nemačkom 
Osnovnom zakonu, povezao sa ustavnim identitetom Nemačke, pretvorivši 
je tako u apsolutnu prepreku evropskim integracijama (Scholtes 2023, 31). 
„Klauzulom večnosti“ iz člana 79 stav 3 Osnovnog zakona predviđeno je da 
je „nedopustiva [...] promena Ustava kojom bi se diralo u podelu države na 
savezne pokrajine, načelno učešća pokrajina u zakonodavstvu ili u načela 
koja su regulisana u članovima 1 do 20“ (garancije zaštite osnovnih prava, 
prim naša). Prema mišljenju Suda, to praktično znači:

Ustavotvorac nije dao predstavnicima i organima naroda 
mandat koji bi im omogućio da menjaju ustavni identitet 
Nemačke kako im odgovara. Nijedan ustavni organ nema 
ovlašćenje da menja osnovna ustavna načela sadržana u 
članu 79. stav 3. Osnovnog zakona. Poštovanje ovih načela 
obezbeđuje Savezni ustavni sud. Putem takozvane klauzule 
večnosti, Osnovni zakon reaguje na istorijska iskustva puzeće 
erozije ili iznenadnog sloma liberalne supstance demokratskog 
poretka.

17	 Vid. CJEU, C-391/09, Malgožata Runevič-Vardyn and Łukasz Paweł Wardyn v. Vil-
niaus miesto savivaldybės administracija and Others, ECLI:EU:C:2011:291.
18	 Vid. CJEU, C-208/09, Ilonka Sayn-Wittgenstein v. Landeshauptmann von Wien, 
ECLI:EU:C:2010:806.
19	 Vid. CJEU, C-673/16, Relu Adrian Coman and Others v. Inspectoratul General pen-
tru Imigrări and Ministerul. Afacerilor Interne, ECLI:EU:C:2018:385.
20	 Vid. CJEU, Case C‑364/10, Hungary v. Slovak Republic, ECLI:EU:C:2012:630; 
Czech Republic v. European Parliament and Council of the European Union, ECLI: 
EU:C:2019:1035. 
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Istovremeno, takođe jasno ističe da nemački ustav, [...]ima 
univerzalno jezgro koje ne podleže izmenama pozitivnim za
konom.21

U istoj odluci, u odnosu na nadležnosti koje vrši EU, Sud je uveo i 
mogućnost njihovog preispitivanja putem tzv. kontrole (ustavnog) identiteta 
(Identitätskontrolle), uz već postojeću kontrolu po osnovu doktrine ultra 
vires koju je ustanovio u tzv. Mastriht odluci:

Ustavni identitet Osnovnog zakona (član 79 st. 3.) u vezi 
sa kojim se ovlašćenja ne mogu prenositi i koji je samim tim 
van domašaja evropskih integracija, odgovara obavezi EU da 
poštuje ustavotvorca država članica kao gospodara Ugovora. U 
okviru svoje nadležnosti, Savezni ustavni sud može biti pozvan 
da ispita, ako je potrebno, da li se ovi principi poštuju [...] i da 
obezbedi da se nepovrediva srž ustavnog identiteta Osnovnog 
zakona održava putem kontrole po osnovu kontrole identiteta 
(Identitätskontrolle), u slučaju da vršenje nadležnosti Evropske 
unije rezultira očiglednim prekoračenjem granica [...]. I ultra 
vires kontrola i kontrola po osnovu identiteta mogu dovesti 
do toga da akt Zajednice – ili, u budućnosti, akt EU – bude 
proglašen neprimenjivim u Nemačkoj [...].22

Nameće se pitanje da li se i u čemu se pomenute kontrole kojima se 
ispituju dometi nadležnosti EU razlikuju. Kao što to ističe Matijas Vendel 
(Mattias Wendel), obe kontrole proizlaze iz nemačkog ustava, prepliću 
se ali i razlikuju po osnovu prava koje primenjuju. Kontrola po osnovu 
(ustavnog) identiteta zasniva se na „klauzuli večnosti“ iz člana 79 stav 3 
Osnovnog zakona. Reč je o nacionalnom pravnom osnovu čije tumačenje 
zavisi samo od nemačkog Saveznog ustavnog suda. Cilj te kontrole je da 
utvrdi kompatibilnost prava EU sa osnovnim ustavnim načelima, neza-
visno od toga da li je EU prekoračila svoje nadležnosti ili nije (Maes 2024, 
61). Kontrola po osnovu doktrine ultra vires zasniva se na hibridnom 
pravnom osnovu jer se odnosi na pitanje da li je EU očigledno i značajno 
prekoračila svoje nadležnosti, što nužno podrazumeva ne samo tumačenje 
nacionalnog ustava nego i tumačenje prava EU. Naime, ukoliko Savezni 

21	 Savezni ustavni sud, 2 BvE 2/08 (Lisabonska odluka), 30. jun 2009, BVer-
fGE 123, 267–437, para. 218, dostupno na engleskom jeziku na https://www.
bundesverfassungsgericht .de/SharedDocs/Entscheidungen/EN/2009/06/
es20090630_2bve000208en.html, poslednji pristup 8. januara 2025.
22	 Lisabonska odluka, para. 235–241.

https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2009/06/es20090630_2bve000208en.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2009/06/es20090630_2bve000208en.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2009/06/es20090630_2bve000208en.html
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ustavni sud utvrdi da je EU postupila ultra vires, neće samo ustanoviti da 
postoji kršenje nemačkog ustava već i kršenje prava EU. Navedene kontrole 
se mogu i preklopiti, što ćemo videti u tzv. PSPP odluci, u kojoj su podnosioci 
zahteva za kontrolu ustavnosti tvrdili da je njihovo pravo glasa ugrozila 
nadležna evropska institucija koja, navodno delujući ultra vires, nije bila 
legitimisana na demokratski način potvrđenim pristankom Nemačke da 
prenese nadležnosti na EU (Wendel 2021, 482–483).

Nasuprot pristupu Suda pravde, čije tumačenje klauzule nacionalnog 
identiteta nije relativiziralo načelo suprematije prava EU, sve više je odluka 
nacionalnih sudova, naročito u poslednjih desetak godina, u kojima oni 
tumače pravo EU i načelo suprematije prava EU iz perspektive nacionalnog 
identiteta, često ga poistovećujući sa ustavnim identitetom. Naime, iako 
je Sud pravde nadležan da odluči o tome da li nacionalni identitet država 
članica, zaštićen članom 4 stav 2 UEU, može biti od značaja u primeni prava 
EU, taj sud ne može da tumači šta čini ustavni identitet država članica. To je 
zadatak nacionalnih sudova. I tu igra počinje.

4.	DOKTRINA USTAVNOG IDENTITETA U FUNKCIJI 
OSPORAVANJA „SVE TEŠNJE UNIJE MEĐU NARODIMA 
EVROPE“

Da ponovimo, ustavno sudstvo država članica koristi koncept ustavnog 
identiteta u kontekstu evropskih integracija kao branu pravu EU zbog toga 
što se tvrdi da fundamentalne vrednosti koje čine srž nacionalnih ustava 
imaju prednost u odnosu na ustavom država članica prihvaćene evropske 
integracije, uključujući i pravo EU (Scholtes 2023, 21–22). Prema našem 
mišljenju, postoje dva razloga zbog kojih je ustavno sudstvo u državama 
članicama iskoristilo „lisabonsku“ klauzulu zaštite nacionalnog identiteta 
da ustavnom identititetu podari ulogu kočnica evropskih integracija u 
postlisabonskoj eri. Prvi se odnosi na još uvek relevantnu ulogu ustavnog 
dokumenta u državama članicama, pod uslovom, kako je to primetio 
Jirgen Habermas (Jürgen Habermas), da njegov sadržaj i efekti potiču iz 
demokratskog procesa koji ga legitimizuje (Habermas 2002, 59). Drugi je, 
značajna proliferacija odluka Suda pravde koje obavezuju ustavne aktere u 
državama članicama, a čija je primena izvan kontrole nacionalnih ustavnih 
tela kojima je poverena kontrola ustavnosti.

Međutim, retorika nacionalnog ustavnog sudstva o ustavnom identititetu 
različitog je intenziteta: u nekim odlukama je ofanzivna, a u drugim 
apstraktna ili čak samo implicitna. U određenom broju država članica, kao 
što su Italija, Francuska i Irska, igra na kartu ustavnog identiteta ostala je 
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na simboličnom nivou, koju je ustavno sudstvo koristilo više radi potvrde, 
pa i proširivanja sopstvene nadležnosti u dijalogu sa Sudom pravde ili sa 
nacionalnim sudovima nego radi značajnijeg uticaja na primenu prava EU. 
Za razliku od toga, ta retorika je jačeg intenziteta u Nemačkoj i Češkoj, ali će 
diskusija pred nama pokazati da, osim zaoštrenog tona u dijalogu između 
Suda pravde i ustavnih sudova tih država, većih posledica po dalji tok 
evropskih integracija za sada nije bilo.

Imajući u vidu razlike u retorici, za potrebe ove diskusije primere iz sudske 
prakse koji ilustruju upotrebu ustavnog identiteta u svrhe razgraničavanja 
odnosa između nacionalnih pravnih sistema i prava EU podelile smo u dve 
grupe. U prvoj grupi su odluke u kojima su vidljivi pomirljivi stavovi nacionalnog 
ustavnog tela zaduženog za kontrolu ustavnosti sa načelom suprematije prava 
EU ili u kojima koncept ustavnog identiteta nije razrađen nego je ostao na 
nivou apstraktne kategorije. U drugoj grupi su odluke u kojima je retorika 
ustavnih sudova vidno ofanzivna u odnosu na načelo suprematije prava EU i 
pitanje prenošenja nadležnosti sa države članice na EU.

4.1.	Simbolično krckanje prava EU

4.1.1.	 Praksa u Francuskoj

Relevantna praksa Ustavnog saveta Francuske najbolje ilustruje važnost 
nacionalnih ustava u kontekstu evropskih integracija. Razmatrajući Ugovor 
iz Lisabona još 2007. godine, Ustavni savet jasno je stavio do znanja da 
primarno pravo EU ne sme da sadrži „klauzulu suprotnu Ustavu“, da dovede 
u pitanje zagarantovana prava i slobode niti da „štetno utiče na suštinske 
uslove koji omogućavaju vršenje nacionalnog suvereniteta“, osim ako se 
ustav unapred ne izmeni.23

Takav stav Ustavni savet je zadržao i u postlisabonskoj eri, nastavljajući da 
razvija doktrinu ustavnog identiteta iz svoje ranije prakse u meri u kojoj su 
mu to dozvoljavale ograničene nadležnosti u vezi sa kontrolom usklađenosti 
međunarodnog prava, odnosno prava EU, sa ustavom (Millet 2019, 136–140). 
S tim u vezi, Ustavni savet je nastavio da insistira na njegovoj ograničenoj 
nadležnosti u slučajevima kontrole ustavnosti zakonskih odredaba koje su 
posledica preuzimanja sadržaja direktiva EU ali i prilagođavanja francuskog 

23	 Ustavni savet, 2007–560 DC, 20. decembar 2007, para. 9, dostupno na engle
skom jeziku na https://www.conseil-constitutionnel.fr/sites/default/files/as/root/
bank_mm/anglais/a2007560dc.pdf, poslednji pristup 8. januara 2025.

https://www.conseil-constitutionnel.fr/sites/default/files/as/root/bank_mm/anglais/a2007560dc.pdf
https://www.conseil-constitutionnel.fr/sites/default/files/as/root/bank_mm/anglais/a2007560dc.pdf
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pravnog sistema uredbama EU, ponavljajući da se njegova nadležnost svodi 
samo na slučaj u kojem bi zbog takvog preuzimanja odnosno prilagođavanja 
pravila ili principi, neodvojivi od ustavnog identiteta Francuske, bili dovedeni 
u pitanje, pod uslovom da na transfer nadležnosti Uniji konstitutivna vlast 
nije pristala.24

Široko postavljenu konstrukciju ustavnog identiteta, koja zahteva tuma
čenje u svakom konkretnom slučaju (Baudoin 2022, 22), Ustavni savet je 
ipak nedavno donekle razjasnio, odlučujući o ustavnosti zakona kojim je 
preuzet sadržaj direktive EU o obavezama avio-kompanija da vrate nazad 
državljane trećih država kojima je odbijen ulazak u državu članicu EU (u 
ovom slučaju u Francusku).25 U tom kontekstu, zabranu delegiranja vršenja 
javnih ovlašćenja na privatna lica Ustavni savet je proglasio principom koji je 
svojstven ustavnom identitetu Francuske, dodavši da takvo svojstvo nemaju 
pravo na sigurnost, načelo lične odgovornosti i načelo jednakost u snošenju 
javnih opterećenja, koja su, kako je istaknuto, zaštićena pravom EU.26 S 
obzirom na to da Ustavni savet nije obrazložio te stavove, ostalo je nejasno 
koje kriterijume Ustavni savet primenjuje kada odlučuje šta pripada a šta ne 
pripada ustavnom identitetu Francuske.

Ako se iz prakse Ustavnog saveta ne može ustanoviti šta je tačna sadržina 
ustavnog identiteta, ono što se može utvrditi jeste njegov uzdržan stav u 
primeni doktrine ustavnog identiteta u kontekstu evropskih integracija 
(Millet 2019, 146). Odluka iz 2017. godine u kojoj je Ustavni savet razmatrao 
Sveobuhvatni ekonomski i trgovinskog sporazum između Kanade, s jedne 
strane, i Evropske Unije i njenih država članica, s druge strane (CETA 
sporazum),27 svedoči u prilog o tome.28 Naime, razmatrajući ustavnost 
tog sporazuma u postupku prethodne kontrole ustavnosti, Ustavni savet 
je zauzeo stav da doktrinu ustavnog identiteta može da primenjuje da bi 

24	 Ustavni savet, 2018–765 DC, 12. jun 2018, para. 3, dostupno na engleskom 
jeziku na https://www.conseil-constitutionnel.fr/en/decision/2018/2018765DC.htm, 
poslednji pristup 8. januara 2025.
25	 Directive 2001/51/EC of the Council of 28 June 2001 supplementing the provi-
sions of Article 26 of the Convention implementing the Schengen Agreement of 14 
June 1985, OJ L 187 of 10/7/2001, p. 45–46.
26	 Ustavni savet, 2021–940 QPC, 15. oktobar 2021, para. 14–15, dostup
no na engleskom jeziku na https://www.conseil-constitutionnel.fr/en/decision/ 
2021/2021940QPC.htm, poslednji pristup 8. januara 2025.
27	 Reč je o mešovitom sporazumu koji stupa na snagu kad ga ratifikuju ne samo EU 
nego i sve države članice.
28	 Ustavni savet, 2017–749 DC, 31. jul 2017, para. 13, dostupno na engleskom 
https://www.conseil-constitutionnel.fr/en/decision/2017/2017749DC.htm, poslednji 
pristup 8. januara 2025.

https://www.conseil-constitutionnel.fr/en/decision/2018/2018765DC.htm
https://www.conseil-constitutionnel.fr/en/decision/2021/2021940QPC.htm
https://www.conseil-constitutionnel.fr/en/decision/2021/2021940QPC.htm
https://www.conseil-constitutionnel.fr/en/decision/2017/2017749DC.htm
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utvrdio da li je Sporazum usklađen sa Ustavom Francuske samo u odnosu 
na odredbe Sporazuma kojima se utvrđuje isključiva nadležnost EU. U tom 
slučaju, njegova uloga se svodi na ispitivanje usklađenosti tih odredaba sa 
onim odredbama francuskog ustava koje su inherentne njenom ustavnim 
identitetu, da bi se ustanovilo da li je izmena ustava potrebna ili nije. Ako 
ustavni identitet nije doveden u pitanje, „na sudiji Evropske Unije je da 
nadgleda usklađenost sporazuma sa pravom Evropske Unije“.29 Prema tome, 
nepostojanje jasnog sadržaja i mogućnost izmene ustava uvek kad neki propis 
EU potencijalno ugrožava vrednosti inherentne ustavnom identitetu upućuju 
na to da je postojanje doktrine ustavnog identiteta u praksi Ustavnog saveta 
više odraz njegove namere da potvrdi svoju, ionako ograničenu nadležnost, 
nego želje da se ugroze i uspore evropske integracije.

4.1.2.	 Praksa u Irskoj

Ratifikacija CETA sporazuma bila je i povod da Vrhovni sud Irske u svojoj 
praksi, u presudi Costello v. Government of Ireland iz 2022. godine, prvi 
put razvije pojam ustavnog identiteta povezujući ga, sasvim neuobičajeno, 
sa obavezom Irske prema pravu EU.30 Sve je počelo kada se Patrik Kostelo 
(Patrick Costello), pripadnik Zelene partije i član Predstavničkog doma irskog 
parlamenta, obratio Visokom sudu tražeći da se presudom spreči ratifikacija 
CETA sporazuma. Visoki sud je tužbu odbio navodeći da o ratifikaciji treba 
da odluči Predstavnički dom Irske.31 Predmet je završio pred Vrhovnim 
sudom Irske, koji je tesnom većinom (4:3) našao da je žalba osnovana jer bi 
se ratifikacijom povredilo načelo suverenosti sudske grane vlasti, imajući u 
vidu da bi mehanizam za sprovođenje odluka SETA tribunala (uspostavljen 
tim sporazumom) tu suverenost ugrozio.32 U većinskom mišljenju takođe se 
navodi da bi ratifikacija mogla biti u saglasnosti sa ustavom ako bi se irski 
Zakon o arbitraži izmenio tako što bi se Visokom sudu omogućilo da odbije 
da sprovede odluke SETA tribunala koje ne bi bile u skladu sa ustavnim 
identitetom Irske i sa njenim obavezama prema pravu EU.33 Koncept 
ustavnog identiteta, koji, prema mišljenju Vrhovnog suda, obuhvata gotovo 
sve vrednosti zaštićene ustavom – od demokratije i suvereniteta, do podele 

29	 Odluka 2017–749 DC, para. 14.
30	 Vrhovni sud, Costello v. Government of Ireland, 11. novembar 2022, [2022] IESC 
44.
31	 Visoki sud, Patrick Costello v. The Government of Ireland, Ireland and the 
Attorney General, 16. septembar 2021, [2021 No. 1282 P.], para. 179–180.
32	 Costello v. Government of Ireland, para. 280.
33	 Costello v. Government of Ireland, para. 236.
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vlasti, osnovih prava i neprikosnovenost ustava u odnosu na ugovorno pravo, 
zajedno sa obavezama Irske prema EU, bile bi tako osnovi za odbijanje 
sprovođenja odluka SETA tribunala (Doyle 2023, 725–726).

I pored kompilovanog jezika i šturog objašnjenja ustavnog identiteta, 
jasno je da se, bar u ovom slučaju, Vrhovni sud Irske nije tom doktrinom 
poslužio u svrhu pružanja otpora pravu EU (Barrett 2023, 3). To ne znači 
da doktrina o ustavnom identitetu neće ipak nekad poslužiti u tu svrhu, 
i pored toga što je iz pomenute odluke tako nešto teško zaključiti (Doyle 
2023, 716). Moguće je, međutim, i to da je, kao i francuski Ustavni savet, i 
Vrhovni sud Irske u toj odluci samo želeo da naglasi svoju ulogu u sistemu 
podele vlasti jer se uključio u rešavanje problema do tada, kako je Visoki sud 
zaključio, u nadležnosti samo vlade i parlamenta. Imajući u vidu da Irska još 
nije ratifikovala taj sporazum, izgleda da je u tome i uspeo.

4.1.3.	 Praksa u Italiji

Najupečatljiviji primer sudskog dijaloga u kojem je figurirao koncept 
ustavnog identiteta jeste onaj vođen između Suda pravde i Ustavnog suda 
Italije u tzv. sagi Taricco. Dijalog je inicirao Sud pravde svojim tumačenjem 
sadržaja odredbe člana 325 Ugovora o funkcionisanju Evropske unije 
(UFEU). Tumačeći taj član kojim se države članice obavezuju da se bore 
protiv prevara i svih drugih nezakonitih aktivnosti koje utiču na finansijske 
interese EU, Sud pravde je formulisao tzv. pravilo Taricco shodno kojem 
je na nacionalnom sudu da omogući punu primenu člana 325 UFEU ne 
primenjujući, po potrebi, odredbe nacionalnog prava koje bi imale učinak 
sprečavanja države članice da izvršava obaveze prema tom članu UFEU (tzv. 
presuda Taricco I).34

Zbog tog stava Suda pravde, koji jasno implicira apsolutnu primenu načela 
suprematije prava EU, italijanski sudovi su započeli debatu o primeni pravila 
Taricco i pokrenuli postupak pred Ustavnim sudom Italije, zahtevajući ocenu 
njegove ustavnosti. To je Ustavnom sudu dalo inicijalnu kapislu da, u zahtevu 
upućenom Sudu pravde, kojim se od tog suda traži da ponovo razmotri 
domete i sadržaj pravila Taricco, obnovi staru ideju o ustavnom identitetu iz 

34	 CJEU, Case C‑105/14, Criminal proceedings against Ivo Taricco and Others, 
ECLI:EU:C:2015:555, para. 66. st. 1. i 2. Presuda o kojoj je reč doneta je po zahtevu 
italijanskog redovnog suda u prethodnom postupku, u vezi sa odredbama italijansk-
og krivičnog zakonodavstva o zastarelosti, koje su mogle dovesti do nekažnjavanja 
osumnjičenih za organizovanje udruženja radi izvršenja krivičnih dela u oblasti 
poreza na dodatu vrednost u periodu od 2005. do 2009. godine, što bi automatski 
značilo povredu finansijskih propisa EU.
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predmeta Frontini.35 Tom prilikom je opreznim tonom istakao da je primena 
pravila Taricco u suprotnosti sa načelom zakonitosti koji je osnovno načelo 
svojstveno ustavnom identitetu Italije i ustavnim tradicijama država članica.36

Postupajući po zahtevu, u očigledno kolegijalnom duhu, Sud pravde 
je, u odluci M.A.S. and M.B., poznatijoj po nazivu Taricco II, preinačio pra
vilo Taricco, ističući da pri donošenju odluke Taricco I nije bio potpuno 
informisan o svim elementima italijanskog ustavnog sistema. S tim u vezi, 
Sud pravde je zaključio da se član 325 UFEU treba tumačiti tako da se 
pravilo Taricco neće primeniti u državi članici ako takvom primenom dolazi 
do povrede načela zakonitosti, zbog nepreciznosti zakona, kao i retroaktivne 
primene zakonodavstva kojim se propisuju stroži uslovi krivičnog 
gonjenja od onih koji su bili na snazi u trenutku učinjenog kaznenog 
dela.37 Smisao takvog stava našao je u činjenici da je načelo zakonitosti 
načelo zajedničko ustavnim tradicijama država članica,38 izbegavajući 
upućivanje na koncept ustavnog identiteta, bilo država članica bilo EU, i 
tumačenje sadržaja klauzule nacionalnog identiteta predviđene članom 4 
stav 2 UEU. Prema mišljenju nekih autora, Sud je tom prilikom propustio 
šansu da se o sadržaju pomenute klauzule jasno izjasni (Bruggeman, 
Larik 2020, 31).39 Primenjujući tumačenje Suda pravde u konkretnom 
sporu, Ustavni sud Italije je ipak ostavio mogućnost da ocenjuje ustavnost 
mera koje budu donete u skladu i sa tako preinačenim pravilom Taricco, 
smatrajući da je i u dopunjenoj verziji suprotno ustavnom sistemu Italije, 
kao i da se ne može direktno primeniti.40

Kraj sage Taricco navodi na dva zaključaka. Prvo, iako se susretljivost u 
zajedničkom dijalogu ne može negirati, Ustavni sud Italije ipak nije tome 
dao primat (Amalfitano, Pollicino, 2018). Ostao je na stavu da je na njemu 
da odluči, u skladu sa klauzulom nacionalnog identiteta, datoj u članu 4 
stav 2 UEU, šta čini ustavni identitet Italije i šta ga ugrožava, bez obzira 

35	 Ustavni sud, Ordinanza n. 24 del 2017, 23. novembar 2016, rešenje dostupno 
na engleskom jeziku https://www.cortecostituzionale.it/documenti/download/doc/
recent_judgments/O_24_2017.pdf, poslednji pristup 10. januara 2025.
36	 Ordinanza n. 24, para. 1–2, 4, 7–9.
37	 CJEU, Case C‑42/17, M.A.S. and M.B, ECLI:EU:C:2017:936, para 64.
38	 M.A.S. and M.B, para. 53.
39	 Podsetićemo, koncept ustavnog identiteta EU Sud pravde je razvio tek šest go-
dina kasnije u dve identične presude koje se tiču Poljske i Mađarske.
40	 Ustavni sud, 115/2018, 10. april 2018, G. U. 06/06/2018 n. 23, para. 10–13, 
dostupno na engleskom jeziku https://www.cortecostituzionale.it/documenti/down-
load/doc/recent_judgments/S_2018_115_EN.pdf, poslednji pristup 10. januar 2025.

ttps://www.cortecostituzionale.it/documenti/download/doc/recent_judgments/O_24_2017.pdf
ttps://www.cortecostituzionale.it/documenti/download/doc/recent_judgments/O_24_2017.pdf
https://www.cortecostituzionale.it/documenti/download/doc/recent_judgments/S_2018_115_EN.pdf
https://www.cortecostituzionale.it/documenti/download/doc/recent_judgments/S_2018_115_EN.pdf
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na načelo suprematije prava EU.41 Shodno tom sudu, to proizlazi iz načele 
lojalne saradnje, u skladu sa kojim, EU i države članice, uz puno uzajamno 
poštovanje, pomažu jedne drugima u obavljanju zadataka koji proizlaze iz 
Ugovora.42 Drugo, upadljiv izostanak borbenih nota u odbrani italijanskog 
ustavnog identiteta u kontekstu evropskih integracija sugeriše da 
„lisabonska“ klauzala nacionalnog identiteta, i kada se tumači kao klauzula 
ustavnog identiteta, ne mora da bude razorna po evropske integracije 
(Galimberti, Ninatti 2020, 441).

4.2.	Ofanzivno krckanje prava EU: „mnogo buke ni oko čega“?

4.2.1.	 Praksa u Češkoj

Ustavni sud Češke je u nekoliko navrata odbio da prihvati suprematiju 
prava EU pozivajući se, između ostalog, i na ustavni identitet Češke. Tako je, 
još 2006. godine, taj sud naglasio da ulogu čuvara Ustava zadržava i da će 
kontrolu ustavnosti vršiti uvek kada neki propis EU ugrozi temelje državnog 
suvereniteta ili osnovna načela Ustava koja ne mogu biti predmet revizije.43 
Osnovu za odlučivanje o neustavnim amandmanima Sud je našao u članu 
9 stav 2 Ustava Češke Republike kojim se zabranjuje menjanje osnovnih 
postulata demokratske države, koja se temelji na vladavini prava.

U jurisprudenciji tog suda retorika o ustavnom identitetu ipak je upe
čatljivija od samog njegovog koncepta. To je posebno vidljivo u predmetu 
Holubec (ili Slovak Pensions), u kojem je Ustavni sud proglasio presudu Suda 
pravde u predmetu Landtová, ultra vires.44 Takvoj odluci je prethodio spor 
između Vrhovnog upravnog suda i Ustavnog suda Češke o načinu isplate 
penzija osiguranicima bivše Čehoslovačke, nakon njenog raspada. Radi 
zaštite čeških državljana, Ustavni sud je svojom praksom ustanovio pravo 
na uvećanje penzija, kao dopunu pravila iz sporazuma Češke i Slovačke o 
načinu utvrđivanja iznosa penzija postojećih osiguranika nakon raspada 

41	 Vid. Ordinanza n. 24, para. 6.
42	 Član 4 stav 3 UEU.
43	 Ustavni sud, Pl. ÚS 50/04: Sugar Quotas III, 8. mart 2006, para. VI.A.-3, en-
gleski prevod je dostupan na https://www.usoud.cz/fileadmin/user_upload/
ustavni_soud_www/Decisions/pdf/Pl%20US%2050–04.pdf, poslednji pristup 
4. januara 2025.
44	 Ustavni sud, Pl. ÚS 5/12: Slovak Pensions, 31. januar 2012, engleski prevod 
dostupan je na https://www.usoud.cz/en/decisions/2012–01–31-pl-us-5–12-slovak-
pensions, poslednji pristup 2. januara 2025.

ttps://www.usoud.cz/fileadmin/user_upload/ustavni_soud_www/Decisions/pdf/Pl%20US%2050–04.pdf
ttps://www.usoud.cz/fileadmin/user_upload/ustavni_soud_www/Decisions/pdf/Pl%20US%2050–04.pdf
https://www.usoud.cz/en/decisions/2012–01–31-pl-us-5–12-slovak-pensions
https://www.usoud.cz/en/decisions/2012–01–31-pl-us-5–12-slovak-pensions
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Čehoslovačke.45 Zbog ulaska Češke u EU, postavilo se pitanje usaglašenosti 
takve prakse sa zabranom diskriminacije sadržane u pravu EU, zbog čega se 
Vrhovni upravni sud obratio Sudu pravde, koji je neusaglašenost potvrdio 
u predmetu Landtová.46 Proglašavajući tu odluku Suda pravde ultra vires, 
Ustavni sud je istakao da Sud pravde nije upoznat sa ustavnim identitetom 
Češke, koji ona crpi iz zajedničke ustavne tradicije sa Slovačkom, i da je 
nerazlikovanje pravnih odnosa koji nastaju raspadom države od pravnih 
odnosa nastalih za potrebe socijalne sigurnosti i slobode kretanja u EU 
nepoštovanje evropske istorije.47 Kako pojedini autori primećuju, pitanje 
ustavnog identiteta u toj odluci nije toliko bilo usmereno protiv Suda pravde 
i prava EU već je Ustavni sud pokušao da njome,,cementira položaj u domaćoj 
sudskoj hijerarhiji“ u odnosu na Vrhovni upravni sud (Zbíral 2012, 16; Maes 
2024, 28). Štaviše, iako je izgledalo da je to revolucionarna odluka zbog 
iskazanog stava prema pravu EU, ona ipak nije uzdrmala autoritet prava EU 
u Češkoj (Capik, Petschko 2013, 76).

4.2.2.	 Praksa u Nemačkoj

Savezni ustavni sud Nemačke je, u presudama koje se tiču vođenja 
monetarne politike EU u okolnostima poslednje velike finansijske krize, 
praktično potvrdio ranije zauzet stav da je ustavni identitet Nemačke imun 
na efekte načela suprematije prava EU i da je odlučivanje o sadržaju ustavnog 
identiteta Nemačke u njegovoj isključivoj nadležnosti.

Povod za prvu presudu bila je Odluka Evropske centralne banke (ECB) iz 
2012. godine o određenim tehničkim karakteristikama direktnih monetarnih 
transakcija (OMT) Evrosistema za kupovinu državnih obveznica na sekun
darnom tržištu.48 U podnetim ustavnim žalbama Saveznom ustavnom sudu 
isticano je da je tom odlukom ECB prekoračila svoja ovlašćenja i da je 
povredila demokratsko pravo na glas sadržano u Osnovnom zakonu, čime je 
ugrožen ustavni identitet Nemačke.

45	 Videti, na primer, odluku Ustavnog suda ÚS 252/04, 25. januar 2005.
46	 CJEU, Case C-399/09, Marie Landtová v. Česká správa socialního zabezpečení, 
ECLI:EU:C:2011:415.
47	 Slovak Pensions, 13–14.
48	 Technical features of Outright Monetary Transactions, https://www.ecb.europa.
eu/press/pr/date/2012/html/pr120906_1.en.html, poslednji pristup 16. januara 
2025.

https://www.ecb.europa.eu/press/pr/date/2012/html/pr120906_1.en.html
https://www.ecb.europa.eu/press/pr/date/2012/html/pr120906_1.en.html
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Ustavni sud je odbio da odlučuje o ustavnim žalbama koje su podnete 
direktno protiv Odluke EU, ali je prihvatio nadležnost za aktivnosti 
nacionalnih organa povodom te odluke. Kako se u toku postupka postavilo 
pitanje tumačenja UFEU zbog sporne nadležnosti ECB, Sud je uputio Sudu 
pravde zahtev za tumačenje, insistirajući i dalje na konceptu ustavnog 
identiteta razvijenom u „Mastriht“ i „lisabonskoj“ odluci.49 Osporavajući 
ovlašćenja Evrosistema da kupuje državne obveznice, Savezni ustavni 
sud je naveo da to ne znači samo da je ECB delovala ultra vires nego i da 
program OMT može da deluje na demokratsko odlučivanje o nacionalnim 
budžetima, sa mogućim negativnim efektima po ustavni identitet Nemačke.50 
U kontekstu naše diskusije u ovom radu treba istaći da je, obrazlažući 
svoj stav, Sud napravio razliku između nacionalnih „temeljnih političkih i 
ustavnih sistema“ na koje referira klauzula nacionalnog identiteta iz člana 
4 stav 2 UEU, s jedne strane, i fundamentalnih ustavnih vrednosti koje čine 
jezgro Osnovnog zakona, odnosno ustavni identitet Nemačke, s druge strane. 
S tim u vezi posebno je indikativno mišljenje Suda da se kontrola poštovanja 
ustavnog identiteta, koju vrši isključivo taj sud, suštinski razlikuje od 
kontrole iz člana 4 stav 2 UEU koju vrši Sud pravde, uočivši razliku između 
pojmova nacionalnog identiteta i ustavnog identiteta:

Dakle, provera identiteta koju vrši Savezni ustavni sud 
suštinski se razlikuje od kontrole iz čl. 4 st. 2 UEU koju vrši 
Sud pravde Evropske Unije. Čl. 4 st. 2 tač. 1 UEU obavezuje 
institucije Evropske Unije da poštuju nacionalne identitete. To 
se zasniva na konceptu nacionalnog identiteta koji ne odgovara 
konceptu ustavnog identiteta ne samo smislu čl. 79 st. 3 
Osnovnog zakona, nego i više.

Shodno tome, Savezni ustavni sud Nemačke izričito je naglasio da 
fundamentalne vrednosti koje čine ustavni identitet Nemačke ne mogu biti 
podređene načelu suprematije prava EU i da je njihovo tumačenje u njegovoj 
isključivoj nadležnosti.51

Ignorišući navode o ustavnom identitetu, Sud pravde je potvrdio osporenu 
nadležnost ECB ističući da se programom OMT sprečavaju dalji ekonomski 
rizici. 52 Savezni ustavni sud Nemačke je taj stav na kraju prihvatio, našavši 

49	 Savezni ustavni sud, Beschluss (rešenje) 2 BvR 2728/13, 14. januar 2014, BVer-
fGE 134, 366–438.
50	 Beschluss 2 BvR 2728/13, para. 36–43, 69, 80, 102. 
51	 Beschluss 2 BvR 2728/13, para. 29.
52	 CJEU, Case C-62/14, Peter Gauweiler v. Deutscher Bundestag, ECLI:EU:C:2015:400.
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da se time ne krši demokratsko pravo na glas niti ugrožava budžetsko pravo 
Bundestaga.53 Ipak, u odluci kojom je odgovorio na ustavne žalbe povodom 
programa OMT ponovo je naglasio ograničenu primenu načela suprematije 
prava EU u Nemačkoj, podvlačeći da ustavni identitet čini branu njegovoj 
apsolutnoj primeni i da je EU dužna da taj ustavni identitet poštuje shodno 
članu 4 stav 2 UEU.54 Odluka je kritikovana ne samo zbog isključivog stava 
suda u tumačenju klauzule nacionalnog identiteta (Galimberti, Ninatti 2020, 
437–438) nego i zbog nejasnog stila u obrazlaganju kontrole identiteta često 
obojene,,mitološkom predstavom o suverenitetu i identitetu“, što ipak nije 
dovelo do drugačijeg položaja tog suda u kontekstu evropskih integracija 
(Payandeh 2017, 416).

Koncept ustavnog identiteta ponovo se pojavio u tzv. odluci PSPP koja je 
nagovestila raskol u dijalogu između Saveznog ustavnog suda Nemačke i Suda 
pravde.55 Povod je bila odluka ECB iz 2015. godine (koja je izmenjena 2017) 
o programu kupovine hartija od vrednosti javnog sektora na sekundarnim 
tržištima (program PSPP), koja je doneta zbog primećenog povećanog rizika 
na dalji tok kretanja cena.56 Postupak pred Saveznim ustavnim sudom 
ponovo je iniciran ustavnim žalbama u kojima se osporava ovlašćenje ECB 
za donošenje te odluke i tvrdi da su aktivnosti nemačke Centralne banke u 
sprovođenju te odluke i propuštanje Savezne vlade i Bundestaga da joj se 
usprotive u suprotnosti sa načelom demokratije, koje čini ustavni identitet 
Nemačke.

Raskol je počeo podnošenjem zahteva za pokretanje prethodnog postupka, 
u kojem je Savezni ustavni sud, osim pitanja koja se tiču tumačenja prava 
EU, a koja su slična kao u zahtevu u vezi sa programom OMT, istakao da je 
program PSPP rizičan za savezni budžet jer se posledice primene programa 
ne mogu sa sigurnošću unapred proceniti, zbog čega Bundestag ne može 
slobodno da koristi svoje pravo na odlučivanje o budžetu, a to čini sadržinu 
ustavnog identiteta garantovanog članom 79 stav 3 Osnovnog zakona.57 
Uz sličnu argumentaciju kao u presudi povodom mehanizma OMT, Sud 

53	 Savezni ustavni sud, 2 BvR 2728/13 u. a. (OMT odluka), 21. jun 2016, BVerfGE 
142, 123–234, para. 114.
54	 Odluka OMT, para. 188.
55	 Savezni ustavni sud, 2 BvR 859/15 u. a. (PSPP odluka), 5. maj 2020, BVerfGE 
154, 17–152.
56	 Decision (EU) 2017/100 of the European Central Bank of 11 January 2017 
amending Decision (EU) 2015/774 on a secondary markets public sector asset pur-
chase programme (ECB/2017/1), OJ L 16 of 20/1/2017, p. 51.
57	 Savezni ustavni sud, Beschluss 2 BvR 859/15 und andere, 18. jul 2017, BVerfGE 
146, 216–293, vid. para. 124, 129, 131.
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pravde je u predmetu Weiss zaključio da ECB nije prekoračila ovlašćenja 
jer se odluka o PSPP programu ne može smatrati vođenjem ekonomske već 
isključivo vođenjem monetarne politike, da zabrana pružanja finansijske 
pomoći državama članicama nije povređena i da program PSPP zadovoljava 
načelo proporcionalnosti.58

Usledio je radikalan odgovor Saveznog ustavnog suda koji je u odluci PSPP 
proglasio odluku ECB o programu PSPP i presudu Suda pravde u predmetu 
Weiss ultra vires.59 Tom odlukom je ponovo potvrdio da je rigidno shvaćen 
demokratski konstitucionalizam, koji čini ustavni identitet Nemačke, a koji 
obuhvata srž ustavne demokratije – suverenost naroda, demokratska načela 
i pravo glasa, van domašaja načela suprematije prava EU.60

Uprkos zaoštrenom dijalogu sudija, problem je rešen na političkom nivou, 
rezolucijom nemačkog parlamenta kojom je potvrđena usaglašenost programa 
PSPP sa odlukom PSPP Saveznog ustavnog suda (Maes 2024, 26). Štaviše, i 
pored ofanzivne retorike o ustavnom identitetu, taj sud je u zvaničnoj izjavi 
za medije naglasio da se neće protiviti merama finansijske pomoći koje je EU 
usvojila da bi ublažila krizu nakon pandemije virusa korona, iako su te mere 
bile vrlo slične merama kojima se prethodno protivio (Anagnostaras 2021, 
827–829).

4.3.	Ustavni identitet: mera odnosa između pravnih poredaka 
EU i država članica

Praksa Suda pravde u odnosu na član 4 stav 2 UEU i navedeni primeri 
iz sudske prakse nacionalnih sudova država članica svedoče o relativnom 
autoritetu nacionalnog ustavnog identiteta u odnosu na pravo EU, više nego 
o relativizaciji načela suprematije prava EU zbog zaštite ustavnog identiteta 
država članica.

S jedne starane, nacionalni identitet predstavlja ograničenje EU dato u 
UEU u odnosu na primenu načela suprematije prava EU (Albanesi 2021, 
109). Imajući u vidu kome je upućena obaveza iz člana 4 stav 2 UEU, složile 
bi se da je EU ograničila primenu načela suprematije, a time i svoj autonomni 
poredak, u korist nacionalnog identiteta država članica u slučajevima niskog 
intenziteta koji nisu od primarnog značaja za primenu prava EU. To, međutim, 

58	 CJEU, Case C-493/17, Heinrich Weiss and Others, ECLI:EU:C:2018:1000.
59	 Odluka PSPP, para. 117, 119.
60	 Odluka PSPP, para. 101–108.
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ne znači da je EU time prihvatila da, u sukobu ustavnog identiteta država 
članica i načela suprematije prava EU, ustavni identitet daje nacionalnim 
ustavima karakter više norme u odnosu na pravo EU.

S druge strane, navedeni primeri svedoče o tome da koncept ustavnog 
identiteta u praksi nacionalnih tela zaduženih za kontrolu ustavnosti ipak 
nije zakočio ili paralisao evropske integracije. Naime, ključ za razumevanje 
odnosa između EU i država članica je ideja ustavnog pluralizma koja 
podrazumeva da u sukobu dva pravna poretka koji paralelno postoje (npr. 
EU i države članice) ne postoji hijerarhijski odnos već da svaki poredak u 
sopstvenom okviru priznaje legitimitet onog drugog (MacCormick 1999, 
104). U kontekstu evropskih integracija zasnovanih na ustavnom pluralizmu, 
ustavni identititet predstavlja meru odnosno mehanizam za rešavanje 
pitanja odnosa između pravnih poredaka EU i država članica, koji se uređuje 
sudskim dijalogom. Drugim rečima, pitanje superiorne vlasti u kontekstu 
evropskih integracija je otvoreno pitanje, koje se rešava u sudskom dijalogu 
između sudija država članica i Suda pravde, nastojeći da tim dijalogom 
uzajamno prilagode dva pravna sistema, kako bi se neutralisali uzajamni 
sukobi. Prethodno ponuđeni primeri iz sudske prakse svedoče u prilog tome.

Međutim, ustavni sudovi u Mađarskoj i Poljskoj ozbiljno su ugrozili 
uspostavljenu vezu između ustavnog pluralizma i ustavnog identiteta, zlo
upotrebljavajući ustavni identitet u svrhu odbrane populističkih režima. O 
tome govorimo u nastavku ove diskusije.

5.	ZLOUPOTREBA USTAVNOG IDENTITETA U SVRHU ODBRANE 
POPULISTIČKIH REŽIMA

5.1.	Kratak osvrt na pojam populizma

U dosadašnjem toku naše diskusije nekoliko puta smo pomenule posto
janje populističkih režima u Mađarskoj i, donedavno, u Poljskoj, i njihov 
uticaj na zloupotrebu koncepta ustavnog identiteta u tim državama. Pre nego 
što nastavimo diskusiju, kratko ćemo objasniti karakteristike populističkih 
režima da bi zloupotreba ustavnog identiteta bila jasnija.

Definisati populizam je izazovan zadatak, s obzirom na to da rasprava 
o tome šta je populizam i dalje traje. Prema rečima Isaka Berlina (Isaiah 
Berlin), to je koncept opterećen sindromom Pepeljuge – postoji cipelica 
(„populizam“ kao pojam), ali ne i odgovarajuće stopalo (definicija) (Berlin 
1967, 6). Razlog je u činjenici da se populizam definiše kontekstom u kojem 
se pojavljuje (Rasmussen 2019, 56), pa samim tim može imati pozitivnu 
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i negativnu konotaciju (Várady  2019). Koncept ustavnog identititeta u 
Mađarskoj i Poljskoj pojavio se u kontekstu antidemokratskog populizma 
koji se, iz normativne perspektive, shodno mišljenju Dejvida Rasmusena 
(David Rasmussen), može definisati kao određena vrsta parazitske patologije 
koja napada reprezentativnu demokratiju (Rasmussen 2019, 56). Jan Verner 
Miler (Jan-Werner Müller) to detaljnije objašnjava, ističući da je reč o politici 
zasnovanoj na kritici elita i antipluralizmu (Müller 2017). Miler smatra da je 
populistička politika uvek identitetska zato što populisti tvrde da samo oni 
predstavljaju narod; to ujedno znači da svako ko se sa njima u političkom 
smislu ne slaže nije deo „istinskog“ naroda već korumpirane elite; pošto je 
isključiv, populizam je kao takav opasan po demokratiju (Müller 2017, 2–3).

Vraćajući se na predmet diskusije u ovom radu, treba istaći da su 
Mađarska i Poljska duže vreme bile, ili su to još uvek, percipirane kao prve 
nedemokratske države članice EU. Populistički režimi u obe zemlje uporno 
su radili na eroziji onoga što su Rozalin Dikson (Rosalyn Dixon) i Dejvid 
Landau (David Landau) nazvali „demokratskim minimumom“, koji obuhvata 
slobodne i poštene izbore, podelu vlasti, zaštitu ljudskih prava i odgovornost 
vlade za svoj rad (Landau, Dixon 2020, 1323). U svrhe ovog rada treba istaći 
da, u uslovima takvog nazadovanja demokratije (democratic backsliding), 
odgovori ustavnog sudstva mogu biti trojaki: ustavno sudstvo se može 
odupreti populističkom režimu, može ga podupirati ili ostati samo pasivni 
posmatrač populističke politike (Hailbronner, Landau 2017). Nakon bru-
talne izmene sastava ustavnih sudova u Mađarskoj (Bodnár 2022) i Poljskoj 
(Matczak 2019) u režiji populističkih vlada, ustavni sudovi Mađarske i 
Poljske pokazali su nizom odluka da pripadaju grupi sudova koji podržavaju 
populističku politiku, poput Vrhovnog suda Venecuele ili Vrhovnog suda SAD 
za vreme prvog mandata predsednika Trampa (Beširević 2019, 194). O tome 
svedoče, između ostalih, i odluke koje se tiču ustavnog identiteta.

5.2.	Ustavni identitet u odbrani identitetske politike 
u Mađarskoj

Zloupotrebom koncepta ustavnog identiteta i instrumentalizacijom 
klauzule nacionalnog identiteta iz člana 4 stav 2 UEU, Ustavni sud Mađarske 
je razvio doktrinu ustavnog identiteta da bi ograničio primat prava EU sa 
ciljem zaštite identitetske politike populističkog režima.

Prema mišljenju tog suda, nacionalni identitet je prirodno ugrađen u 
ustav svake države: „definicija nacionalnog identiteta države je po pravilu 
najosnovnije i neotuđivo pravo države i njene konstitutivne političke 
zajednice, koje se prvenstveno, ali ne isključivo, ogleda u njenom ustavu. 
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Zbog toga je primereno da politička zajednica jedne države u ustav, kroz 
konstitutivnu vlast, unese određene elemente nacionalnog identiteta 
države“.61 Polazeći od tog stava, prirodno bi bilo očekivati da Ustavni sud 
ustavnom identitetu dâ uobičajeni smisao instituta koji je inherentan 
Osnovnom zakonu, koji ujedinjuje sve pripadnike političke zajednice i govori 
o pravnim dostignućima Mađarske. Međutim, ustavni identitet u praksi tog 
suda, a zatim i u VII amandmanu na Osnovni zakon, usvojen kao paradigma te 
prakse, upečatljivo od toga odstupa. Stvoren na talasima populizma, ustavni 
identitet postoji izvan ustava, hijerarhijski je superiorniji u odnosu na ustav 
i uključuje samo pripadnike mađarske nacije povezane sa hrišćanskom 
kulturom. Kako se to dogodilo?

Sve je počelo namerom tada i sada vladajućeg populističkog režima u 
Mađarskoj da se suprotstavi migrantskoj politici EU, preciznije odbijanjem 
mađarske vlade da prihvati politiku premeštanja migranata na osnovu kvota 
koju je EU usvojila 2015. godine za vreme tzv. migrantske krize.62 U nameri da 
opravda odbijanje, vlada je 2016. godine inicirala izmenu ustava i predložila 
amandman na Osnovni zakon, kojim je u njegovoj preambuli precizirano da 
se ustavni identitet Mađarske temelji na istorijskom ustavu, potom nameće 
obaveza svim državnim organima da štite mađarski ustavni identitet i na 
kraju zabranjuje nastanjivanje stranog stanovništva u Mađarskoj (Halmai 
2018, 28–29). Za njegovo usvajanje je bila potrebna dvotrećinska većina 
u parlamentu, zato što mađarski ustav pripada grupi tzv. mekih ustava 
koji se usvajaju i menjaju samo u parlamentarnoj proceduri, bez obaveze 
održavanja referenduma. Amandman ipak nije usvojen jer u to vreme 
potrebne dvotrećinske većine nije bilo.

Inicijativu za spas identitetske politike zato je preuzeo Ustavni sud 
uzimajući iznenada u razmatranje zahtev ombudsmana, podnet godinu dana 
ranije, kojim je traženo tumačenje člana E Osnovnog zakona o pristupanju 
i saradnji Mađarske sa EU (Bárd, Chronowski, Fleck 2023, 620).63 U 
odluci donetoj 2016. godine Ustavni sud je konstruisao ustavni identitet 
kao samodefinišuću vrednost koja je postojala pre i postoji nezavisno od 

61	 Ustavni sud, 32/2021. (XII. 20.) AB, 7. decembar 2021, para. 95.
62	 Council Decision (EU) 2015/1601 of 22 September 2015 establishing pro
visional measures in the area of international protection for the benefit of Italy and 
Greece, OJ L 248 of 24/9/2015, p. 80–94.
63	 Član E (2) Osnovnog zakona glasi: „U cilju učešća u Evropskoj Uniji, kao država 
članica Mađarska može, na osnovu međunarodnog ugovora, da u obimu neophod-
nom za ostvarivanje prava i ispunjavanje obaveza utvrđenih osnivačkim ugovorima, 
vrši neke od svojih nadležnosti koje proizilaze iz Osnovnog zakona zajedno sa dru-
gim državama članicama, preko institucija Evropske Unije.“
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mađarskog ustava, koju ustav ne stvara nego je samo prepoznaje.64 Potom, 
u odluci iz 2021. godine tako konstruisan ustavni identitet je iskorišćen 
kao osnova koja omogućava Mađarskoj da u oblasti podeljenih nadležnosti 
deluje pre nego što EU počne da vrši nadležnosti ili ih vrši na način koji ne 
obezbeđuje efikasnu primenu prava EU, pod izgovorom da to narušava njen 
ustavni identitet.65 Takav stav Suda protivan je pravu EU jer države mogu 
da deluju u oblastima podeljene nadležnosti samo ako EU nije počela da 
deluje ili je odlučila da prestane da vrši svoju nadležnost (Beširević 2023, 
137). Stavovi mađarskog Ustavnog suda o ustavnom identitetu predstavljaju 
svojevrstan carte blanche vladi da uvek kad joj to odgovara proglasi da 
su propisi EU doneti u oblastima podeljene nadležnosti neprimenjivi u 
Mađarskoj.

5.2.1.	 Ustavni identitet kao rezultat antimigrantske politike

Shodno članu E Osnovnog zakona, koji predstavlja svojevrstan „Evropa“ 
član, Mađarska u okviru EU neke od svojih nadležnosti može da vrši zajedno 
sa drugim državama članicama putem institucija EU. U zahtevu kojim je 
tražio tumačenje člana E, ombudsman je postavio pitanje da li bi prebacivanje 
1.294 osobe iz Italije i Grčke u Mađarsku na osnovu odluke Saveta EU 
predstavljalo kršenje ustavne zabrane o kolektivnom proterivanju bez obzira 
na to što transfer sprovodi druga država.66 Nakon što je ukazao na postojeću 
praksu ustavnih ili vrhovnih sudova država članica u vezi sa prenošenjem 
nadležnosti na EU, Ustavni sud Mađarske prihvatio je nadležnost i objasnio 
da „po relevantnom zahtevu i u toku vršenja svojih nadležnosti [Ustavni sud, 
prim. naša] može u krajnjem slučaju, poštujući ustavni dijalog među državama 
članicama, preispitati da li se zajedničkim vršenjem nadležnosti sa drugim 
državama članicama EU ili institucijama EU narušava ljudsko dostojanstvo, 
ili drugo individualno pravo, suverenitet Mađarske ili njen ustavni 
identitet zasnovan na istorijskom ustavu države“.67 Vršenje zajedničkih 

64	 Ustavni sud, 22/2016. (XII. 5.) AB, 30. novembar 2016.
65	 Vid. Odluku 32/2021.
66	 Član XIV Osnovnog zakona glasi: „(1) Mađarski državljani ne mogu biti proter-
ani sa teritorije Mađarske i mogu se vratiti u bilo koje vreme. Stranci koji se nalaze 
na teritoriji Mađarske mogu biti proterani samo na osnovu zakonite odluke. Zabran-
jeno je kolektivno proterivanje. (2) Niko ne može biti proteran ili izručen državi u 
kojoj bi bio u opasnosti da bude osuđen na smrt, mučenje ili podvrgnut drugom 
nečovečnom postupanju ili kažnjavanju.“
67	 Odluka 22/2016, para. 46.
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nadležnosti u kontekstu evropskih integracija uslovljeno je, prema tome, 
izostankom kršenja ljudskih prava, suvereniteta ili ustavnog identiteta 
Mađarske.

Konstruišući prvi put doktrinu ustavnog identiteta, Ustavni sud je naveo da 
je reč o identitetu koji postoji izvan ustava i ne sadrži zatvorenu listu statičkih 
i nepromenjivih vrednosti.68 Prema mišljenju Suda, pojedinačne vrednosti koje 
čine ustavni identitet, kao što su sloboda, podela vlasti, republika kao oblik 
države, poštovanje autonomije javnog prava, sloboda veroispovesti, vršenje 
legitimne vlasti, parlamentarizam, jednakost prava i sudska vlast, dostignuća 
su mađarskog istorijskog ustava, na kojem počiva Osnovni zakon i celokupan 
mađarski pravni sistem.69 Potreba zaštite ustavnog identiteta, ističe taj sud, 
može se pojaviti u slučajevima koji utiču na životne uslove pojedinaca, naročito 
na privatnost i ličnu i socijalnu sigurnosti, na odgovornost za donošenje 
odluka zaštićenu osnovnim pravima, kao i u slučajevima koji se odnose na 
lingvističke, istorijske i kulturne tradicije Mađarske.70

Tom odlukom Ustavni sud je uspostavio i osnove za tumačenje ustavnog 
identiteta ističući da se tumačenje vrši od slučaja do slučaja, na osnovu 
celokupnog Osnovnog zakona, njegove svrhe, preambule i dostignuća 
mađarskog istorijskog ustava.71

Čim je vladajući režim na novim izborima 2018. godine ponovo osvojio 
dvotrećinsku većinu u parlamentu, iskoristio je navedene stavove Ustavnog 
suda da predloži VII amandman na Osnovni zakon, koji je i usvojen, a kojim 
je ustavni identitet ugrađen u ustavni dokument (Gardos-Orosz 2021, 1340–
1341). Formulacija VII amandmana ukazuje na nedvosmislenu superiornost 
ustavnog identiteta u eventualnom sukobu mađarskog sa drugim pravnim 
sistemima, uključujući i pravo EU:

Član R

(1) Osnovni zakon je osnova pravnog sistema Mađarske.

(2) Osnovni zakon i zakoni su obavezujući za sve.

(3) Odredbe Osnovnog zakona tumače se u skladu sa 
njihovom svrhom, nacionalnim zavetom  [preambulom, prim. 
naša] sadržanim u njemu i dostignućima našeg istorijskog 
ustava.

68	 Odluka 22/2016, para. 64–65.
69	 Odluka 22/2016, para. 65.
70	 Odluka 22/2016, para. 66.
71	 Odluka 22/2016, para. 64.
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(4) Zaštita ustavnog identiteta i hrišćanske kulture Mađarske 
obaveza je svakog državnog organa.

Ustavni sud je nastavio da razvija doktrinu ustavnog identiteta u odluci iz 
2021. godine da bi učvrstio populističku politiku koja se ticala azilanata i koja 
je bila suprotna pravu EU. Tadašnja vlada je podnela zahtev za tumačenje 
Osnovnog zakona zbog presude Suda pravde iz 2020. godine kojom je taj sud 
utvrdio da je Mađarska prekršila propise EU o azilu i azilantima tzv. praksom 
vraćanja (the push-back practice) svih državljana trećih država koji ilegalno 
borave na teritoriji Mađarske, bez poštovanja garancija predviđenih rele-
vantnim pravom EU.72 U vladinom zahtevu se tvrdilo da zbog te odluke Suda 
pravde Mađarska gubi kontrolu nad stanovništvom, što predstavlja tešku 
povredu ustavnog identiteta države (Bárd, Chronowski, Fleck 2023, 622).

U odluci po tom zahtevu Ustavni sud je ubio dve muve: prvo, izbegao je 
sukob sa Sudom pravde odbijajući da podvrgne kontroli njegovu presudu, 
navodeći da presude tog suda ne podležu apstraktnoj kontroli ustavnosti, kao 
i da navedeni slučaj ne zahteva razmatranje načela suprematije prava EU.73 
Drugo, podupro je vladinu politiku u odnosu na tražioce azila zaključujući da 
zajedničko vršenje nadležnosti sa drugim državama članicama EU, predviđeno 
članom E Osnovnog zakona, mora biti u skladu sa zahtevom zaštite osnovnih 
prava i ne sme da ograničava neotuđivo pravo Mađarske da utiče na njeno 
teritorijalno jedinstvo, stanovništvo, oblik vladavine i organizaciju države, 
što je odlika njenog ustavnog identiteta.74 Prema mišljenju Ustavnog suda, 
Mađarska može da deluje u oblasti podeljenih nadležnosti pre nego što EU 
počne da vrši nadležnosti, onda kada ih EU vrši na način koji ne obezbeđuju 
efikasnu primenu prava EU ili onda kada vršenje podeljenih nadležnosti 
negativno utiče na opisane prerogative države.75

5.2.2.	 „Među javom i med snom“: izvori i hijerarhijski status ustavnog 
identiteta u pravnom sistemu Mađarske

Teoretičari koji se bave izučavanjem ustavnog identiteta, i oni koji smatraju 
da je ustavni identitet nedovoljno precizan pojam, pogodan za manipulaciju i 
oni koji ga opravdavaju i smatraju neizbežnim u teoriji ustavnog prava, slažu 
se u jednom: Ustavni sud Mađarske ne samo da je pogrešno interpretirao 

72	 Vid. Odluku 32/2021.
73	 Odluka 32/2021, para. 21, 63.
74	 Odluka 32/2021, para. 110. 
75	 Odluka 32/2021, para. 79–80.
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izvore, sadržaj i svrhu ustavnog identiteta nego je taj pojam i zloupotrebio, 
proširujući ga i dajući mu jaču pravnu snagu u odnosu na ustav, u svrhu 
podupiranja identitetske politike populističkog režima (Halmai 2018; Fab-
brini, Sajó 2019; Kelemen, Pech 2019; Gardos-Orosz 2021; Bárd, Chronow-
ski, Fleck 2023; Faraguna 2024; Scholtes 2023; Maes 2024). Prema našem 
mišljenju, sledećih nekoliko razloga govori u prilog tome.

Prvo, mađarski Ustavni sud stao je na stanovište da ustavni identitet 
nije inherentan ustavu već da postoji nezavisno od njega. Ustav, to jest 
Osnovni zakon, prema mišljenju tog suda, ne stvara ustavni identitet nego 
ga samo prepoznaje kao fundamentalnu vrednost koja postoji pre ustava. 
Kao takav, zasnovan je na istorijskom ustavu. Shodno tome, Osnovni zakon 
je shvaćen samo kao instrument koji uvezuje Mađarsku u političku zajednicu 
na osnovu ustavnog identiteta koji potiče iz istorijskog ustava. Zbog toga je 
ustavni identitet hijerarhijski nadređen Osnovnom zakonu, što je sasvim 
neuobičajeni stav u teoriji ustavnog prava. Uobičajeno je da iznad ustava, s 
obzirom na to da ga usvaja ustavotvorac koji je suveren, nema vrednosti čija 
su pravila superiornija od ustava. Time je Ustavni sud Mađarske obezbedio 
prostor za manipulaciju prilikom utvrđivanja šta je ustavno a šta je neus-
tavno, s obzirom na to da ga ne obavezuju ono što u Osnovnom zakonu piše.

Drugo, postavlja se pitanje kako mađarski Ustavni sud objašnjava istorijski 
ustav. Osim što povremeno ukazuje na njegova određena dostignuća, Ustavni 
sud niti daje njegovu definiciju niti ga objašnjava. Mađarski autori ističu da 
je reč o nejasnom, čak izmišljenom konceptu, čije je postojanje diskutabil-
no, kao i njegova priroda, i o kojem ne postoji konsenzus među ustavnim 
teoretičarima (Halmai 2018; Gardos-Orosz 2021; Bárd, Chronowski, Fleck 
2023). Pretpostavka je da taj pojam obuhvata brojne zakone, kraljevske pov-
elje, doktrine i običaje počevši od IX veka. Tu se posebno izdvaja doktrina 
o svetoj kruni koja je dominirala među teoretičarima koji su se u periodu 
od XIII do XX veka bavili proučavanjem suvereniteta, države i javnog prava 
(Bárd, Chronowski, Fleck 2022, 3–7). Oni koji osporavaju postojanje istori-
jskog ustava ističu da je taj koncept, ako je ikad postojao, prestao da postoji 
nakon II svetskog rata, kada je usvajanje prvog pisanog ustava signaliziralo 
kompletan raskid sa ustavnom istorijom Mađarske (Bárd, Chronowski, 
Fleck 2022, 7), odnosno da je priroda hiljadugodišnje istorije ustavnosti 
Mađarske uglavnom autoritarna (osim u retkim periodima, kao što je onaj 
nakon pada berlinskog zida), pa da je, samim tim, reč o konceptu koji nije 
komplementaran ustavnoj demokratiji (Halmai 2018, 41). S druge strane, 
postoje autori koji navode da Osnovni zakon, usvojen od političkog režima 
2011. godine, kada je prestao da važi Ustav iz 1948, predstavlja most između 
današnje republike kao forme ustavne vladavine i perioda istorijskog ustava 
(Schweitzer 2013, 128).
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Bilo kako bilo, zbog mnoštva nejasnoća, stav Ustavnog suda shodno 
kojem ustavni identitet počiva na istorijskom ustavu sprečava mogućnost 
preispitivanja te prošlosti jer se, da podsetimo, ustavni identitet oblikuje 
kontinuiranim redefinisanjem vrednosti koje ga čine. Pri tome, oslanjanje 
na prošlost, odnosno da pozajmimo Flečerov izraz, „zagledanje u pravnu 
tradiciju“, samo po sebi nije problem; pitanje je samo kakva je ta tradicija 
i šta se iz nje izdvaja ukoliko se insistira da je ona osnov za tumačenje 
ustavnog dokumenta današnje generacije. Drugim rečima, davanje na 
značaju istorijskom ustavu čiji su koncept i sadržina sporni otvara mogućnost 
legitimisanja autoritarne politike populističkog režima.

Treće, da je Ustavni sud zloupotrebio pojam ustavnog identiteta u svrhe 
podrške vladajućem režimu, govori i veza koju je taj sud uspostavio između 
suvereniteta i ustavnog identiteta. S obzirom na to da ustav ne stvara 
nego samo prepoznaje ustavni identitet, shodno mišljenju Ustavnog suda, 
Mađarska se ne može odreći svog identiteta putem međunarodnog ugovora. 
Ako bi to uradila, to bi ujedno značilo da se odriče svog suvereniteta, a 
samim tim i svoje nezavisne države. Dakle, ustavni identitet je neraskidivo 
povezan sa suverenitetom države, tačnije ustavni identitet je inherentan 
suverenitetu a ne ustavu. S tim u vezi, mađarski sud je istakao da se ustavni 
identitet manifestuje u suverenom aktu usvajanja ustava.76 Ako se pođe od 
toga da se u preambuli Osnovnog zakona navodi da ga donose pripadnici 
mađarske nacije, onda veza između ustavnog identiteta i suvereniteta koju 
je ustanovio Ustavni sud ukazuje na to da se ustavni identitet svodi na 
radikalizovan nacionalni identitet – identitet mađarske nacije, koji prethodi 
državi. Dakle, to je zatvoren a ne inkluzivan koncept ustavnog identiteta, 
koji ne uvažava ograničenja i premise konstitucionalizma na kojima počiva 
ustavna demokratija nego insistira na homogenosti mađarske nacije, baš kao 
i sam premijer Orban (Viktor Orbán), koji je u izjavi iz 2017. godine istakao 
da je „očuvanje etničke homogenosti veoma važno“ (Halmai 2018, 36 fn 44).

Podsetićemo da bez obzira na to što postoje različite definicije ustavnog 
identiteta, o kojima smo prethodno govorile, svaka insistira na tome da 
ustavni identitet ujedinjuje, odnosno integriše sve pripadnike jedne političke 
zajednice. Koncept koji je razvio Ustavni sud Mađarske odstupa od toga 
jer je ustanovljen kao upotrebna vrednost u pružanju otpora evropskim 
integracijama. U prilog toj tezi govore i navodi Ustavnog suda o tome da je 
zaštita suvereniteta i ustavnog identiteta zadatak Ustavnog suda sve dok je 
Mađarska suverena država.77 Inspiraciju za takav stav našao je u prethodno 
razmatranoj „lisabonskoj“ odluci Saveznog ustavnog suda Nemačke, 

76	 Odluka 32/2021, para. 21, 99.
77	 Odluka 22/2016, para. 67.
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zanemarujući činjenicu da, za razliku od nemačkog Osnovnog zakona, 
mađarski Osnovni zakon ne sadrži tzv. klauzulu večnosti koja predstavlja 
ograničenje za prenošenje nadležnosti na EU, kao i to da je pojam ustavnog 
identiteta u Nemačkoj razvijen radi zaštite ljudskih prava, a ne njihove erozije 
u svrhu antimigrantske politike vladajućeg režima. Prema tome, Ustavni sud 
Mađarske je instrumentalizovao doktrinu ustavnog identiteta da bi sprečio 
primenu prava EU uvek kada je to pravo u suprotnosti sa autoritarnim 
tendencijama populističkog režima.

5.3.	Zloupotreba ustavnog identiteta u odbrani pravosudne 
reforme u Poljskoj

5.3.2.	 Prvi čin: ustavni identitet u ranim jadima bivšeg režima

Zloupotreba ustavnog identiteta kojoj je pribegao Ustavni sud Poljske 
u svrhe podupiranja populističke politike nastavak je, kao i u Mađarskoj, 
režimskog oslanjanja na taj institut, ali ne sa ciljem sprovođenja antiimigra
cione politike već radi slamanja nezavisnosti sudske vlasti.78 Sa tim ciljem, 
intervencije vladajućeg režima obuhvatale su (noćni) upad u ustavni 
sud, promene u sastavu sudova i zloupotrebu procesa imenovanja (court 
packing), disciplinsko kažnjavanje sudija, prevremeno penzionisanje sudija, 
suspendovanje delotvornih sudskih mehanizama, a posredno i destabilizaciju 
sistema evropskog naloga za hapšenje (Bogdanowicz, Taborowski 2020; 
Kochenov, Scheppele, Grabowska-Moroz 2020; Gajda-Roszczynialska, Mar
kiewicz 2020; Bogdanowicz 2020; Beširević 2022).

Našavši se na vetrometini, poljski sudovi su se okrenuli Sudu pravde i u 
prethodnom postupku, u kojem se odvija dijalog evropskih sudija u svrhe 
tumačenja prava EU, tražili njegovo reagovanje na urušavanje ustavnog 
načela vladavine prava i ustavom proklamovane sudske nezavisnosti. U 
tome im se, u nekoliko navrata, priključila i Evropska komisija, pokrećući 
niz postupaka pred Sudom pravde protiv Poljske zbog povreda prava EU.79 
Štaviše, frontalni napad bivšeg režima na poljsko pravosuđe primorao je EU 

78	 Ovaj deo rada se delimično oslanja na Beširević 2025.
79	 Vid. npr. CJEU, Joined cases C-585/18, C-624/18 and C-625/18, A. K. and Oth-
ers v. Sąd Najwyższy (prev. Vrhovni sud),EU:C:2019:982),(nezavisnost disciplinskog 
veća); CJEU, C-824/18, A.B. and Others, ECLI:EU:C:2021:153, (imenovanje sudija 
Vrhovnog suda); CJEU, C-619/18, Commission v. Poland, ECLI:EU:C:2019:531 (neza-
visnost pravosuđa, nezavisnost Vrhovnog suda, smanjenje sudijama granice za pen-
ziju po osnovu godina); CJEU, C-791/19, Commission v. Poland, ECLI:EU:C:2021:596, 
(nekompatibilnost režima sudske disciplinske odgovornosti).
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da prvi put u svojoj istoriji aktivira sankcije militantne demokratije shodno 
članu 7 stav 1 UEU.80 Da podsetimo, postupak predviđen u tom članu ima 
cilj da disciplinuje države članice koje ozbiljno i kontinuirano podrivaju os-
novne ustavne vrednosti iz člana 2 UEU, uključujući demokratiju i vladavinu 
prava, tako što se one isključuju iz procesa glasanja u Savetu EU (Besselink 
2017, 128–144; Beširević 2022, 85–86). Pokrećući taj postupak Evropska 
komisija je istakla da aktivnosti tadašnje poljske vlade u pogledu pravosuđa 
„[predstavljaju] jasan rizik od ozbiljnog kršenja vladavine prava od strane 
Republike Poljske iz člana 2 UEU“.81 Najzad, ilustrativna je i činjenica da je 
Sud pravde izrekao kaznu Poljskoj od milion evra dnevno za nepoštovanje 
privremene mere koju je izrekao, kojom je Poljska obavezana da raspusti 
Disciplinsko veće Vrhovnog suda i da osnovano kažnjava režimu neposlušne 
sudije (Scheppele 2023, 146).82

Prva reakcija bivše poljske vlade na pokretanje postupka po članu 7 
UEU usledila je 2018. godine. Na nalaze Evropske komisije poljska vlada 
je odgovorila u formi bele knjige (White Paper), ukazujući na to da EU nije 
nadležna da se meša u reformu pravosuđa u Poljskoj, imajući u vidu da je 
ustavni identitet države, koji proizlazi iz Ustava Poljske, ograničio mogućnost 
prenošenja nadležnosti na EU, uključujući i uređenje pravosudnog sistema.83 
Prema mišljenju tadašnje vlade, moguće razlike između država članica EU 
u sistemu pravosuđa proizilaze upravo iz nacionalnog ustavnog identiteta:

Pravni sistem Evropske Unije zasniva se na ustavnom 
pluralizmu država članica. [...] Svaka država ima specifična 
ustavna rešenja koja su ukorenjena u njenoj istoriji i pravnoj 
tradiciji i ove razlike su zaštićene ugovornim pravom Evropske 
Unije. [...] Ustavni identitet, suštinska vrednost svake nacionalne 

80	 European Commission (EC) Reasoned Proposal in Accordance with Article 7(1) 
of the Treaty on European Union regarding the Rule of Law in Poland, Brussels of 
20/12/2017 COM (2017) 835 final (EC Reasoned Proposal).
81	 EC Reasoned Proposal.
82	 CJEU, Case C-204/21 R, Order of the Vice-President of the Court of 27 October 
2021, European Commission v. Poland, EU:C:2021:878.
83	 White Paper on the Reform of the Polish Judiciary, The Chancellery of the Prime 
Minister, 7/3/2018.
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zajednice, određuje ne samo najosnovnije vrednosti i u skladu 
sa njima zadatke državnih organa, već i postavlja granicu 
regulatorne intervencije Evropske Unije.84

Da bi ovaj zaključak potkrepio, vladajući režim zlonamerno je tumačio 
relevantnu jurisprudencije nemačkog Saveznog ustavnog suda o ustavnom 
identitetu i jurisprudenciju Suda pravde o nacionalnom identitetu država 
članica, ističući samo stavove ovih sudova koji su išli u prilog njegovom 
shvatanju ustavnog identiteta, a izostavljajući one koje nisu.85

5.3.2.	 Drugi čin: sudski vetar u leđa populističkom otporu pravu EU

Notornom odlukom iz 2021. godine, poznatoj po svom broju K 3/21, 
Ustavni sud Poljske je, zloupotrebljavajući institut ustavnog identiteta, ne 
samo značajno narušio nezavisnost sudske grane vlasti, već se i direktno 
suprotstavio načelu suprematije prava EU, proglašavajući primat Ustava 
Poljske nad celokupnim pravom EU.86

Istine radi, treba istaći da je, i pre nego što je populistički režim izvršio 
udar na poljsko pravosuđe, ustavni identitet zauzimao istaknuto mesto u 
jurisprudenciji Ustavnog suda koja se ticala evropskih integracija. O tome 
najbolje govore stavovi Suda u odluci o ratifikaciji Ugovora iz Lisabona iz 
2010. godine.87 Prvo, oslanjajući se na odluke Saveznog ustavnog suda 
Nemačke bazirane na argumentu suvereniteta, koje su se ticale Ugovora 
iz Mastrihta i Ugovora iz Lisabona, Ustavni sud definisao je ustavni 
identitet takođe kao manifestaciju suvereniteta Poljske: „[...]u svetlu kojeg 
se suverenitet Republike Poljske izražava u neotuđivim nadležnostima 
državnih organa, koje čine ustavni identitet države.“88 Drugo, Sud je našao da 
obaveza očuvanja ustavnog identiteta proizlazi iz člana 90. stav 1. Ustava koji 
predviđa ograničenu mogućnost prenošenja nadležnosti na međunarodne 

84	 White Paper, para. 169–170.
85	 White Paper, para. 171–183.
86	 Ustavni sud, Ref. No. K 3/21, 7. oktobar 2021, na engleskom jeziku dostupna 
na https://trybunal.gov.pl/en/hearings/judgments/art/11662-ocena-zgodnosci-z-
konstytucja-rp-wybranych-przepisow-traktatu-o-unii-europejskiej, poslednji pristup 
14. januara 2025.
87	 Ustavni sud, Ref. No. K 32/09, 24. novembar 2010, na engleskom jeziku dostup-
na na http://www.europeanrights.eu/public/sentenze/Polonia-24novembre2010.
pdf, poslednji pristup 8. januara 2025.
88	 Odluka K 32/09, 22.

https://trybunal.gov.pl/en/ hearings/judgments/art/11662-ocena-zgodnosci-z-konstytucja-rp-wybranych-przepisow-traktatu-o-unii-europejskiej
https://trybunal.gov.pl/en/ hearings/judgments/art/11662-ocena-zgodnosci-z-konstytucja-rp-wybranych-przepisow-traktatu-o-unii-europejskiej
http://www.europeanrights.eu/public/sentenze/Polonia-24novembre2010.pdf
http://www.europeanrights.eu/public/sentenze/Polonia-24novembre2010.pdf
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organizacije, očigledno smatrajući da to uključuje i EU.89 Treće, prema 
Ustavnom sudu, nadležnosti važne za ovu diskusiju, uključujući nadležnosti 
koje se tiču načela pravne države, načela subsidijarnosti i nadležnosti za 
utvrđivanje nadležnosti (tzv. Kompetenz-Kompetenz) ne mogu se prenositi 
na EU. 90

U pomenutoj odluci K 3/21, reagujući na konflikt između pravnog sistema 
Poljske i prava EU, da bi osporio primat prava EU, Ustavni sud se, umesto 
pozivanja na suverenitet, poziva na ustavni identitet i proglašava članove 
1, 2, 4. stav 3, i 19. stav 1. UEU protivnim Ustavu Poljske, u suštini zato što 
navedene norme UEU dozvoljavaju nacionalnim sudijama da, u skladu sa 
jurisprudencijom Suda pravde o garancijama nezavisnog sudstva, preispituju 
garancije nezavisnosti poljskih sudova, što ne spada u nadležnosti koje su 
poverene EU.91 Pre nego što detaljnije analiziramo ovu odluku, potrebne su 
dve napomene.

Prvo, odluka je doneta kao odgovor na odluku Suda pravde o izmenama 
zakona o postupku imenovanja sudija Vrhovnog suda Poljske kojom je Sud 
pravde našao da izmene mogu da dovedu to kršenja prava EU zbog izostanka 
efikasnog mehanizma sudske kontrole nad odlukama Nacionalnog saveta 
sudstva, koji bi trebalo da vodi postupak, i do povrede člana 267 UFEU, ako bi 
Sud pravde bio sprečen da vrši svoju nadležnost u prethodnom postupku.92 
Sud pravde je posebno istakao da načelo suprematije prava EU obavezuje 
nacionalni sud da ne primeni zakonodavne izmene kojima se krši pravo EU.93

Drugo, treba imati u vidu da je dva meseca pre nego što je Ustavni sud doneo 
odluku u predmetu K 3/21 kojom je utvrdio da je UEU delimično suprotan 
Ustavu Poljske, Evropski sud za ljudska prava zauzeo stav da se Ustavni sud 
Poljske ne može smatrati legitimnim sudom shodno članu 6(1) Evropske 
konvencije za zaštitu ljudskih prava i osnovnih sloboda, s obzirom na to je u 
njegovom odlučivanju učestvovao sudija koji je nezakonito izabran na sudijsku 
funkciju.94 Shodno tome, složile bismo se sa mišljenjem Dimitri Kočenova 
(Dimitry Kochenov) da se odluka K 3/21 može smatrati formalno nezakonitom 
(Kochenov 2021).

89	 Odluka K 32/09, 23.
90	 Odluka K 32/09, 22–23.
91	 Vid. Odluku K 3/21, para. 1–3.
92	 Vid. A.B. and Others.
93	 A.B. and Others, para. 140–150.
94	 EctHR, Xero Flor w Polsce sp. z o. o. v. Poland, Appl. No. 4907/18, para. 289–291.
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Pogledajmo sad zloupotrebu ustavnog identiteta u toj odluci. Da 
ponovimo: uzimajući u obzir da su organizacija i funkcionisanje nacionalnog 
pravosuđa bili podvrgnuti standardima EU, Ustavni sud je zaključio da su 
članovi 1, 2, član 4 stav 3 i član 19 stav 1 UEU nekompatibilni sa poljskim 
Ustavom u meri u kojoj dozvoljavaju Sudu pravde da preispita organizaciju 
i strukturu pravosudnog sistema države članice, a nacionalnim sudovima da 
zaobiđu odredbe poljskog Ustava primenjujući pravo EU. U čemu se ogleda 
zloupotreba ustavnog identiteta? Podsetimo na stav tog suda u „lisabonskoj“ 
odluci da se „nadležnosti, čije je prenošenje zabranjeno na međunarodne 
organizacije, manifestuju u ustavnom identitetu i stoga odražavaju 
vrednosti na kojima se Ustav zasniva“.95 Imajući to u vidu, u odluci K 3/21 
Ustavni sud je zauzeo stav da organizacija i funkcionisanje pravosudnog 
sistema pripadaju jezgru ustavnog identiteta koje se ne može preneti na 
međunarodnu organizaciju niti može biti predmet kontrole Suda pravde. O 
kojim nadležnostima je ovde reč?

Prvo, treba imati u vidu da je donošenje pomenute odluke imalo cilj da se 
predložena ovlašćenja predsednika Republike i Nacionalnog saveta sudstva 
u procesu imenovanja sudija očuvaju. Zbog toga je Ustavni sud naglasio da 
je mešanje Suda pravde u pravosudni sistem u Poljskoj bilo u suprotnosti 
sa ustavnim odredbama o nadležnostima nacionalnih organa u postupku 
imenovanja sudija.96 Drugo, prema mišljenju Ustavnog suda, takvo mešanje 
je narušilo ustavne odredbe koje obezbeđuju nezavisnost sudstva jer je 
trebalo da sudije budu podvrgnute samo Ustavu i zakonima, ali ne i pravu 
EU.97 Treće, podupirući otpor tadašnje vlade Poljske pravu EU, Ustavni sud 
je naveo da praksu Suda pravde nije trebalo shvatiti kao osnovu poljskim 
sudovima da stave van snage domaće zakone koje je Sud pravde smatrao 
nekompatibilnim sa članom 19 stav 1 UEU (vladavina prava), zbog toga što 
je to ovlašćenje u suprotnosti sa ustavnim načelom vladavine prava.98 Prema 
mišljenju Ustavnog suda, glavni izvor takve neustavne prakse proizlazi iz 
člana 1 UEU, koji je omogućio novu fazu u evropskim integracijama dajući 
nove nadležnosti Sudu pravde koje prevazilaze one koje su poverene EU.99 
Shodno tome, Ustavni sud je zakljio da je član 1 UEU u suprotnosti sa 
članovima 2, 8 i 90 Ustava Poljske, u kojima se Republika Poljska definiše 
kao demokratska država, njen ustav proglašava najvišim pravnim aktom i 

95	 Odluka K 32/09, 22–23.
96	 Odluka K 3/21, para. 3; vid. Ustav Poljske, član 179 u vezi sa članom 144 stav 3 
tač. 17 i članom 186 stav 1.
97	 Odluka K 3/21, para. 2; vid. Ustav Poljske, član 178 stav 1.
98	 Odluka K 3/21, para. 2; vid. Ustav Poljske, član 7.
99	 Odluka K 3/21, para. 1.
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ograničava mogućnost prenošenja nadležnosti na EU.100 Ukratko, nezavisnost 
pravosuđa se uređuje nacionalnim zakonodavstvom, zasnovanim na 
ustavnom identitetu. Zbog toga, s obzirom na to da je obaveza EU, definisana 
u članu 4 stav 2 UEU, da poštuje nacionalne identitete država članica, njen 
zadatak nije da se, pod maskom vladavine prava garantovane u članu 2 i 
članu 19 stav 1 UEU, meša u način na koji Poljska organizuje svoje pravosuđe.

5.3.3.	 Treći čin: šta je „trulo“ u odluci K 3/21?

Pristup Ustavnog suda Poljske konceptu ustavnog identiteta dvostruko je 
manipulativan. Prvo, problematičan je pristup Suda pitanju šta čini nacionalni 
ustavni identitet. Da podsetimo, kada su desničarski populisti došli na vlast 
2015. godine, važio je Ustav usvojen 1997. godine, koji i danas važi. Za razliku 
od mađarskih populista, poljski populistički režim nije menjao postojeći 
ustav niti je pokušao da donese novi. Utemeljen na liberalnim vrednostima, 
taj ustavni okvir predviđa uobičajene protagoniste načela podele vlasti, sa 
sudskom kao posebnom granom vlasti, nezavisnom od druge dve grane 
vlasti. U Ustavu je tako precizirano da su „sudije u vršenju svoje funkcije 
nezavisne i podložne samo Ustavu i zakonima“.101 U razmatranoj odluci 
K 3/21 Ustavni sud je takav status sudske vlasti prihvatio, ali samo da bi 
prekinuo saradnju sa Sudom pravde, kao da je Sud pravde taj koji ugrožava 
nezavisnost pravosuđa u Poljskoj. Štaviše, kako bi sprečio poljske sudove da 
primenjuju nacionalne zakona koje je Sud pravde smatrao nekompatibilnim 
sa garancijom vladavine prava iz člana 19 stav 1 UEU, Ustavni sud je 
selektivno i manipulativno tumačio ustavnu garanciju vladavine prava, 
smatrajući da vladavina prava obavezuje sudove da postupaju samo u skladu 
sa ustavom i zakonom, isključujući činjenicu da je i pravo EU „zakon“ koji 
obavezuje Poljsku. Istovremeno, precizirajući koje relevantne odredbe čine 
jezgro ustavnog identiteta, Ustavni sud je zanemario činjenicu da ustavna 
odredba kojom se precizira značenje vladavine prava u smislu da „organi 
javne vlasti funkcionišu na osnovu i u okviru granica zakona“102 – nameće 
obaveze i političkim organima vlasti, a ne samo sudovima.

Prema tome, ustavni identitet nije shvaćen kao manifestacija konstitucio
nalizma već obrnuto, kao instrument kojim se uništava odnos između 
ustava i konstitucionalizma. Kako smo ranije naglasile, u ustavnim demo
kratijama ustavni identitet se ne može odvojiti od normativnih ideala 

100	 Odluka K 3/21, para. 1.
101	 Ustav Poljske, član 178 stav 1.
102	 Ustav Poljske, član 7.
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konstitucionalizma. Ustavni sud je propustio da naglasi da vladavina prava 
obavezuje sve nosioce vlasti, a ne samo pravosuđe. Postoji još jedan problem. 
Prateći pomenutu Tripkovićevu podelu na opšte i posebne aspekte ustavnog 
identiteta, može se zaključiti da se vladavina prava, kao opšti aspekt 
ustavnog identiteta, ne može napustiti zarad specifičnosti poljskog društva 
koje formiraju specifične aspekte ustavnog identiteta. Međutim, to u ovom 
slučaju i nije ni bio problem. Reforma pravosuđa je ostvarena zakonima a 
ne ustavnim amandmanima, pa se zbog toga ne može posmatrati kao deo 
specifičnog ustavnog identiteta Poljske koji bi mogao da nadjača opšte 
elemente ustavnog identiteta, uključujući i vladavinu prava. Drugim rečima, 
Ustavni sud je prevideo da u kontekstu evropskih integracija Poljska može 
da bira način na koji će ustrojiti i organizovati pravosudni sistem, ali da u 
izabranom sistemu sudije moraju da budu nezavisne i nepristrasne.

Druga vrste manipulacije kojoj je pribegao Ustavni sud ogleda se u 
njegovom stavu da su pravo EU i poljski ustavni sistem dva odvojena režima 
vladavine prava, između kojih nema dodirnih veza. Taj pogrešan zaključak 
prvi put se pojavio u pomenutoj „lisabonskoj“ odluci Ustavnog suda, kada 
je taj sud zaključio da se neke nadležnosti, uključujući i garanciju vladavine 
prava, nikada ne mogu preneti na EU. Međutim, nijedna od neotuđivih 
nadležnosti ne odnosi se na specifične karakteristike poljske države već 
na fundamentalna načela i vrednosti zajedničke svim državama članicama. 
Glavni zahtev za svaku državu koja želi da pristupi EU jeste da sa drugim 
državama članicama i EU deli osnovne vrednosti koje čine ustavni identitet 
EU, kao što je vladavina prava. Ta obaveza ne prestaje kada se članstvo 
materijalizuje. Umesto toga, Ustavni sud u odluci K 3/21 vladavinu prava 
tretira, da pozajmimo izraz Bertrana Matjea (Bertrand Mathieu), kao 
„instrument asimilacije“, koji se, prema Matjeovom shvatanju, može koristiti 
za nametanje ideoloških vrednosti uprkos činjenici da je vladavina prava 
deo zajedničkih evropskih vrednosti (Mathieu 2022, 34).

Teza da je vladavina prava „instrument asimilacije“ i da je režim vladavine 
prava država članica odvojen od režima vladavine prava EU pogrešna je iz 
dva razloga. Prvo, u kontekstu EU, nacionalni sudovi su sudovi EU. Stoga bi 
bilo apsurdno, imajući u vidu da vladavina prava ima sličnu funkciju u svim 
pravnim sistemima utoliko što ograničava vlast, tvrditi da, kada primenjuju 
nacionalno pravo, nacionalni sudovi pribegavaju određenoj verziji vladavine 
prava koja se razlikuje od one na koju se oslanjaju u primeni prava EU. 
Akteri koji su obavezni da poštuju vladavinu prava u EU mogu se razlikovati, 
ali je suština te obaveze ista. Drugo, iako su koncepti vladavine prava i 
nezavisnosti sudstva podložni različitim tumačenjima, moguće je da se samo 
zlonamernim tumačenjem odstupi od premise da vladavina prava zahteva 
od sudije da, kada odlučuje u predmetima, postupa prema predvidljivim 
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pravnim pravilima, nezavisno od bilo kakvih uticaja, ličnih, profesionalnih 
ili političkih. Takav položaj nosilaca sudske vlasti nije bio moguć u reformi 
pravosuđa koju je poljski Ustavni sud želeo da legalizuje zloupotrebom 
ustavnog identiteta.

6.	ZAKLJUČAK

Pravni poredak EU ima autonomnu prirodu i postoji paralelno sa pravnim 
sistemima država članica. Autonoman pravni poredak EU podrazumeva 
dve činjenice: prvo, EU deli javnu vlast sa državama članicama tako što u 
izvesnim oblastima donosi odluke koje stvaraju prava i obaveze ne samo 
za države članice nego i za građane država članica; drugo, pravo EU je 
nadređeno pravu država članica. Autonoman pravni poredak podrazumeva 
i to da države članice ne mogu da biraju na kojim principima će uspostaviti 
odnos sa pravom EU, što predstavlja značajnu razliku u odnosu na 
međunarodno pravo (Beširević 2023, 102). Odnos između nacionalnog 
i međunarodnog prava svaka država uređuje samostalno, birajući da li će 
taj odnos urediti shodno, uprošćeno rečeno, monističkom ili dualističkom 
shvatanju tog odnosa. Za razliku od toga, Sud pravde je državama članicama 
nametnuo načela na kojima je uređen odnos između pravnog poretka EU 
i njihovih pravnih poredaka, insistirajući pre svega na načelu suprematije 
(nadređenosti) prava EU pravu država članica.

Iako su dobrovoljno pristale da prenesu deo svog suvereniteta na EU, 
odrekavši se potpuno ili delimično nekih nadležnosti koje im pripadaju, to 
ne znači da su države članice u potpunosti prihvatile načela Suda pravde 
kojima se uređuje odnos pravnog sistema država članica i pravnog sistema 
EU. Načelo suprematije prava EU u odnosu na zakone i druge propise nikada 
nije izazivalo probleme u primeni, ali jeste njegova primena u odnosu na 
nacionalne ustave budući da ona podrazumeva da postoje propisi hijerarhijski 
superiorniji od nacionalnog ustava, koji je u državama članicama definisan 
kao akt najjače pravne snage.

Koncept suvereniteta je dugo bio mera kojom su ustavni i vrhovni sudovi 
država članica postavljali granice prodoru prava EU u nacionalni pravni 
poredak, da bi, stupanjem na snagu Ugovora iz Lisabona, pojam suvereniteta 
bio zamenjen pojmom ustavnog identiteta, koji je neodređen i podložan 
širokom tumačenju, slično kao i pojam suvereniteta.

Vetar u leđa naporima nacionalnih ustavnih tela koja vrše kontrolu 
ustavnosti da ograniče primenu prava EU dala je klauzula nacionalnog 
identiteta, ugrađena u član 4 stav 2 UEU kao rezultat kompromisa između 
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onih koji su videli budućnost evropskih integracija u federalnoj Evropi i onih 
koji nisu delili tu viziju. U obavezi EU da „poštuje jednakost država članica 
pred Ugovorima, kao i njihov nacionalni identitet, neodvojiv od njihovih 
temeljnih političkih i ustavnih sistema, uključujući i regionalnu i lokalnu 
samoupravu“, nacionalno ustavno sudstvo je pronašlo osnovu za uticanje na 
tok evropskih integracija pozivanjem na nacionalni ustavni identitet, uvek 
kada je EU odlazila jedan korak dalje u stvaranju sve čvršćeg saveza među 
narodima Evrope.

Rasprava u ovom radu ukazala je na dve tendencije – na upotrebu 
ustavnog identiteta u dijalogu između Suda pravde i nacionalnih sudova 
u kontekstu razgraničavanja nadležnosti između dva pravna poretka i na 
zloupotrebu koncepta ustavnog identiteta kojoj su pribegli ustavni sudovi 
Mađarske i Poljske da bi u istom tom kontekstu dali podršku vladajućim 
režimima čiji je način vladavine karakterističan za autoritarne sisteme. Te 
tendencije ukazuju na sledeće zaključke.

Prvo, očigledno je da je ustavni identitet zamenio suverenitet kao 
normativni koncept razvijen u kontekstu razgraničavanja nadležnosti između 
EU i država članica, čiji se odnos zasniva na ustavnom pluralizmu, odnosno 
na ideji da ti pravni sistemi paralelno postoje i nijedan nije superiorniji od 
onog drugog. I dok Sud pravde insistira na primeni načela suprematije prava 
EU, nacionalno ustavno sudstvo nastoji da, pozivajući se na fundamentalne 
vrednosti koje čine jezgro njihovog ustavnog identiteta, ograniči prodor 
prava EU u nacionalni pravni sistem, a time i kontroliše tok i tempo evropskih 
integracija. Ostaje da se vidi da li će doktrina o ustavnom identitetu EU, koju 
je razvio Sud pravde i koja počiva na vrednostima zajedničkim ustavnim 
demokratijama, konačno privoleti države članice da od toga odustanu.

Drugo, upotreba ustavnog identiteta u dijalogu između Suda pravde i 
ustavnog sudstva država članica nije dovela u pitanje vezu između ustavnog 
identiteta i konstitucionalizma bez obzira na intenzitet nacionalne retorike. 
Drugim rečima, cilj pozivanja na ustavni identitet u praksi ustavnog sudstava 
država članica, uključujući praksu ustavnosudskih tela u Nemačkoj, Italiji, 
Francuskoj, Češkoj i Irskoj, koje je u ovom radu razmotreno, nije bila erozija 
demokratskog sistema u tim državama. Ponuđeni primeri ukazuju na to da 
je, u kontekstu evropskih integracija, retorika o ustavnom identitetu država 
članica nametnuta da bi se očuvao značaj ustava koji počiva na demokratskom 
legitimitetu ili da bi se istakla ili proširila nadležnost ustavnog sudstva u 
nacionalnim sistemima organizacije vlasti.

Nasuprot tome, cilj zloupotrebe ustavnog identiteta od ustavnih sudova 
u Mađarskoj i Poljskoj bilo je raskidanje veze između ustavnog identiteta 
i konstitucionalizma, oslanjanjem na mitski koncept ustavnog identiteta u 
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prisustvu kojeg je i sam ustav izgubio važnost. Takvo shvatanje ustavnog 
identiteta potvrđuje strahove onih koji su sumnjali da ustavni identitet može 
da predstavlja nešto više od običnog „džokera“ koji se koristi za postizanje 
politički poželjnih rezultata, s jedne strane, i za razaranje pravnog poretka EU, 
sa druge strane, koji zbog toga pokazuju da bi doktrinu o ustavnom identitetu 
trebalo napustiti. Ne bismo mogle da se složimo sa tim kvalifikacijama. 
Fluidna priroda ustavnog identiteta često je izvor različitih tumačenja, kao 
što je to slučaj u tumačenju mnogih drugih pojmova u ustavnoj teoriji, koji 
su takođe nejasni i široko postavljeni, uključujući suverenitet, slobodu, 
jednakost, secesiju i mnoge druge. Kao normativni koncept, ustavni identitet 
nije opasan sam po sebi; opasnost proizilazi iz njegove zloupotrebe.

Najzad, nacionalno ustavno sudstvo verovatno neće prestati da se opire 
načelu suprematije prava EU, ali neće ni Sud pravde, svojom doktrinom o 
ustavnom identitetu EU i tumačenjem „lisabonske“ klauzule nacionalnog 
identiteta, prestati da sprečava države članice da manipulišu nacionalnim 
ustavnim identitetom sa ciljem suprotstavljanja pravu EU i eroziji 
demokratije.
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Is contemporary merger control, as an indispensable segment of 
competition law, stringent enough, or should it be tougher, especially in 
the case of horizontal mergers? Should more mergers be challenged and 
prohibited than has been the case in the past few decades? Is competition 
policy, especially merger control, in decline, and should this decline be blamed 
for the rise of big American companies, modern corporate superstars, and 
the ostensible surge of market power in that country? These are questions 
that have dominated recent debates on competition law, especially in the US.

There are some available answers to these questions. For example, the 
New Brandeis movement has provided an unequivocal answer: Yes, merger 
control in the US has been too lenient and must be more stringent. Since 
this movement dominated the US antitrust authorities during the Biden 
administration, it produced the 2023 Merger Guidelines (US Department of 
Justice and Federal Trade Commission 2023), aiming to make mergers more 
difficult to materialise. From January 2025 there is a new sheriff in town, 
Biden’s New Brandeis protégés (e.g. Lina Khan and Jonathan Kanter) are out 
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of office (FTC and US DoJ, respectively), but since the sheriff is thoroughly 
obsessed with rising tariffs – which he considers a Swiss army knife tool for 
all the US economic trouble, real or ostensible – nobody knows what will be 
the policy of the 47th POTUS administration regarding merger control and 
whether the MMGA (Make Mergers Great Again) movement will emerge now 
in the US, with a more friendly attitude towards merger control – nobody, 
including the POTUS himself.

Nonetheless, in his latest book, Louis Kaplow claims all these questions 
are wrong, whatever the answer may be; accordingly, any answer to these 
questions would be defective. The reason why all these questions are wrong, 
according to the author, is that the incumbent horizontal merger control 
approach in competition law is fundamentally and fatally flawed. Everything 
in that approach is defective. The problem cannot be solved by fine-tuning 
or slight adjustment of the existing mechanisms and procedures. The author 
demonstrated that the reigning emperor (Merger Control the 1st) is naked, 
revealing grim distortions of his body, i.e. profound and fundamental flaws 
in the existing horizontal merger control paradigm. This provocative book 
is an appeal for a paradigm change, nothing less; it is a sobering cry to 
turn upside down the horizontal merger control procedures of competition 
authorities throughout the world (although the author primarily focuses on 
the US).

There are many attempts by some colourful people to demonstrate that 
certain government activities are fundamentally flawed, starting with the 
UFO policy. These attempts have been rightfully swept away. That cannot be 
done in this case! Louis Kaplow is one of the globally most prominent scholars 
in the field of economic analysis of law, a professor of law & economics at the 
Harvard University School of Law, a person with a flamboyant intellect, one 
of the most prolific authors in the field of economic analysis of competition 
law (e.g. Kaplow 2013; Kaplow 2015; Kaplow 2017), and a person who 
vividly demonstrated his ability for creative thinking outside of the box 
(constructed by both the academia and competition authorities) and who 
has the intellectual courage to jump into unknown territory regardless of the 
consequences. Louis Kaplow’s previous contributions have demonstrated 
that even if one does not agree with his every insight, one must painstakingly 
ponder the rationale for rejecting his proposition. The point is that it is such 
an author that produced the book claiming not that ‘something is rotten 
in the state of Denmark’ but rather that everything is rotten in the state 
of horizontal merger control. Such a contribution cannot be ignored or 
sidelined.
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In the Introduction, the author promises: ‘This book seeks, often 
relentlessly, to ask all relevant questions without regard to where the answers 
may lead or whether they can directly be implemented in merger review’ 
(p. xi). Furthermore, the forthcoming change of paradigm attitude is easily 
spotted early on, as Kaplow points out that ‘[t]his book also departs from 
much merger policy advocacy by analyzing how optimally to order mergers, 
from the most dangerous to the most beneficial, rather than advocating for 
more or less stringency’ (p. xi).

Chapter 1 (‘Introduction’) is beneficial for the reader because the author 
not only spells out a detailed and precise synopsis of the book but also 
provides his main points and succinct arguments. This chapter is a tasteful 
teaser for the reader from the field of industrial organisation (IO) and 
competition law & economics. In addition to these points and arguments, 
Kaplow shares a few essential insights, starting with his experience: ‘Some 
of the conclusions presented here surprised me and conflict with my own 
prior writing and teaching. But often, before I began digging into a subject, 
I was unaware of the significance of some of the key questions, much less 
of what answers would emerge’ (p. 2). The two guiding principles follow. ‘A 
guiding principle in this enterprise has been not to be deterred from asking 
hard questions by the possible lack of immediate, practical answers. I aim 
throughout to advance knowledge as far as I can, sometimes covering a good 
distance but other times coming up short. On some fronts, there are fairly 
direct implications for policy and practice. On others, research agendas are 
outlined. Another guiding principle has been to choose subjects in light of 
my own comparative advantage. Mostly, the analysis here is theoretical and 
conceptual, the realm of my prior work’ (pp. 2–3). Accordingly, this is very 
shrewd management of expectations. Those who began reading the book for 
the rich conceptual analysis, with no stone left unturned, and imaginative 
new paths to the essence of what competition law is not, but should be, are 
buckling up in their seats and are set in the top gear, since ‘The analysis 
in this book is complementary to an increasingly sophisticated body of 
applied research in industrial organization’ (p. 3). Those seeking immediate 
practical and, if possible, painless solutions in the area of competition law 
enforcement are somewhat disappointed and wonder whether they should 
remove the reading of this book from their to-do list. They should not. The 
task of this review is to convince them why they should stick to reading the 
book.
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Chapter 2 is about the framework in which competition authorities 
decide on merger control, allowing or prohibiting/challenging horizontal 
mergers.1 The framework should have relevant elements, and they must be 
arranged appropriately, in order to guide merger analysis, reduce errors, and 
avoid omissions. The chapter deals with ‘decision analysis and information 
collection’ and from the start points out the anomaly that ‘expected values 
should guide decision-making even though, for example, U.S. legal rules are 
sometimes interpreted to hinge on probabilities alone’ (p. 16). Based on 
the expected value rationale, unanimously accepted in economics, Kaplow 
points out that optimally a merger associated with a modest probability of 
significant anticompetitive effects and a high probability of negligible effects 
should be prohibited, whereas a merger with a larger probability of modest 
anticompetitive effects and a somewhat smaller probability of significant 
benefits should be allowed. Nonetheless, a rule that prohibits mergers if 
and only if they are more likely than not to be non-trivially anticompetitive 
would err in both of these cases.

A more significant and perhaps critical issue that emerges throughout 
the merger review decision-making process is the sequential siloing of 
the following sort. First, anticompetitive price effects of the merger are 
examined: if they are estimated to be negligible, the merger is cleared; if 
not, if anticompetitive price effects are evaluated to be significant, and only 
in that case, the efficiencies generated by the merger are explored, and 
entry conditions are considered. The process of information collection is 
also sequential siloing in the same way. At first glance, it may even seem 
reasonable: why collect information about efficiencies, if this information 
will possibly not be used (in the case of negligible anticompetitive price 
effects)? Nonetheless, Kaplow demonstrates that much information in 
merger investigations pertains directly to multiple factors. ‘For example, 
better understanding the merging firms’ cost functions illuminates 
competitive interactions, helps to identify demand, informs efficiencies, 
and bears on entry. [...] Once substantial information has been collected to 
analyze anticompetitive effects, one has already learned much about these 
other considerations, so it would be irrational not to consider and revise 
those estimates as well’ (p. 18).

Kaplow points out diminishing returns in particular avenues of inquiry 
– the optimal next steps will often alternate between different issues, e.g. 
anticompetitive effects and efficiencies. Moreover, the optimal next steps are 

1	 The EU-style competition law encompasses competition authorities that 
can prohibit mergers. In US-style jurisdictions, competition authorities can only 
challenge the merger, and the (first instance) decision rests with the courts.
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endogenous to what has been learned thus far. ‘No one-size-fits-all rubric 
makes sense, much less one that purports to front-load anticompetitive 
effects, consider them exhaustively, and only then (if they are sufficiently 
established) turn to efficiencies. Recalling that much information pertains to 
both (and to entry), and that many individual pieces can be understood only 
with multiple considerations in mind, we can see that optimal information 
collection and decision-making are inherently intertwined processes that 
depart substantially from a sequential, soloed approach’ (p. 19). Accordingly, 
the only way to optimise the information collection process is to equate 
marginal benefits and marginal costs, and that can be achieved only if all 
information pertinent to the merger is gathered simultaneously. According 
to Kaplow, this ‘broad front’ approach is essential for many reasons, not only 
because of the economy of information gathering, but also because it is this 
point where it all begins.

The most crucial topic of Chapter 2 deals with what Kapow refers to as 
neoclassical merger motives and the merging firms’ rationality constraint. 
‘Firms are assumed to propose only jointly profitable mergers, and profits 
are understood to arise from some combination of anticompetitive effects 
and efficiencies’ (p. 22). This claim is undoubtedly true – it is almost trivial – 
but it is very often forgotten. It reinforces the need to collect simultaneously 
all the information about the merger – regardless of whether they are 
about anticompetitive (price) effects (including entry conditions) or about 
efficiencies – because even in the early stages of analysis, as Kaplow argues, 
if data points to limited increases in efficiencies, the motive of the merger 
seems to be anticompetitive effects, therefore more information about the 
price effects is needed. Furthermore, the rationality constraint prevents 
firms from mergers that, due to easy entry (i.e. low barriers to entry), will not 
generate additional profit from anticompetitive effects that are not higher 
than the merger’s transaction costs: ‘anticipation of post-merger entry may 
render unprofitable a merger proposal motivated primarily by the prospect 
of anti-competitive effects’ (p. 23). The reader ponders: so much for easy 
entry and a remedy against anticompetitive mergers – the merging firms 
already consumed it due to their rationality constraints.

Kaplow emphasises that not all mergers are undertaken due to 
neoclassical merger motives, and the merging firms’ rationality constraint 
should be applied cautiously in such cases. Merger proposals can arise as a 
consequence of agency problems (empire-building), behavioural infirmities 
(optimism bias and hubris), market pricing imperfections (an under-priced 
target or overvalued securities used to finance an acquisition), or tax savings. 
The rule of thumb suggested by the author is clear. ‘If less profitability is 
required, expected anticompetitive effects and efficiencies are both lower’ 
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(p. 24). Unfortunately, there is no rule of thumb provided for distinguishing 
one type of merger from the other. Nonetheless, Kaplow provides a list 
of questions that competition authorities should ask if they have second 
thoughts about the merger evaluation because non-neoclassical merger 
motives compromised the merging firms’ rationality constraint, at least to 
some degree.

The rest of the chapter deals with bias in collecting and structuring 
information about the merger, which downplays the information about entry, 
exit, and investments, especially from the long run perspective, focusing on 
the short run only, although all these phenomena (entry, exit, investments, 
in addition to technological progress and innovation) are long run issues. 
Furthermore, information collection is focused on the partial, single market 
equilibrium. However, it is reasonable to assume that the merger effects, as 
well as the effects of the decision not to clear the merger, are disseminated 
throughout the entire economy, therefore general equilibrium consideration 
is desirable, regardless of the practical issues related to this approach.

Chapter 3 discusses what most of the competition authorities are 
concerned with in the merger control exercise: price effects and market 
definition. Kaplow claims that their concern about the price effects of 
horizontal mergers is well placed, but their approach to this matter is 
entirely flawed. For those not involved in competition law, such as micro 
economists with a specialisation far from this area, a reasonable, common-
sense question is: Why are price effects coupled with the market definition? 
Kaplow profoundly understands this anxiety, which is precisely the starting 
point of his devastating criticism of the price effects dogma incumbent 
among competition authorities.

In short, this dogma consists of two sequences. First, the relevant market 
should be defined. Second, inferences of price effects are made based on 
the pre– and post-merger market share of the merging firms, embodied in 
market concentrations, and structural presumptions.2 Within such a dogma, 
the first step must be a relevant market definition; otherwise, market shares 
cannot be calculated, and market concentration cannot be figured out.

2	 The notion of ‘structural presumption’ is a parlance typical of US-style 
competition law, which Kaplow mainly refers to. Nonetheless, the very content of 
the procedure is the same in the other jurisdiction, regardless of the parlance. In EU 
competition law stipulates that ‘[m]arket shares and concentration levels provide 
useful first indications of the market structure and of the competitive importance 
of both the merging parties and their competitors’ (EC 2004). This is nothing but a 
structural presumption.
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The problem with the concept of relevant market, Kaplow points out, 
is that it does not exist in IO. There is no economic theory of the relevant 
market.3 There is hardly any economic meaning to the notion. It is merely a 
fiction created by the competition authorities that enables them to adhere to 
the dogma. Furthermore, the legislators have not developed that fiction – the 
administrators have.4

The next issue is how the relevant market is defined. The regular 
procedure is to apply the hypothetical monopolist test (HMT), starting with 
an arbitrarily selected market (in terms of product and geographic area) and 
answering the question whether a hypothetical monopolist could sustain at 
least a small but significant and non-transitory increase in price (SSNIP), 
of 5 to 10 per cent, i.e. whether such a price increase would increase or 
at least not decrease its profit.5 If the answer is yes, it is inferred that all 
encompassed products and geographic areas are close substitutes, and 
this market is worth monopolising. Furthermore, with a positive answer 
to the question, the market is then enlarged to include new products and 
geographic areas, and the process continues until the answer to the question 
is no. Suppose the relevant market is defined without enlargement, in that 
case Kaplow refers to such a market as ‘narrow’; if enlargement (or rather 
several steps of it) happens in the process of relevant market definition, 

3	 Perhaps that was one of the reasons why the 2010 US Horizontal Merger 
Guidelines abandoned market definition as an indispensable step in horizontal 
merger analysis. Nonetheless, the 2023 US Merger Guidelines (which handle both 
horizontal and vertical mergers) brought the relevant market back into the game. 
Prominent IO academic economists (Shapiro 2010, Shapiro 2024) consider the 
2023 US Merger Guidelines a huge step back from the 2010 US Horizontal Merger 
Guidelines (US DoJ, FTC 2010). A prominent US economist, a panellist at the 2024 
CRESSE Conference (Chania, Crete, Greece), pointed out on the sidelines of his 
presentation that (quoting him from memory): ‘The US 2023 Merger guidelines are 
like a blueprint for a Mars rocket without [relying on insights of] physics’. There 
was a consensus about that specific shortcoming of the 2023 US Merger Guidelines 
in a topical issue of the 2024 Review of Industrial Organisation (Vol. 65, Issue 1, 
Special issue on the 2023 Merger Guidelines).
4	 The relevant market is not mentioned in key pieces of legislation of the two most 
important competition laws: the US competition law (Sherman Act and Clayton Act) 
and the EU competition law (Treaty on the Functioning of the European Union). 
Hence, it is not a concept specified by the statutes but by sub-statutory texts, such as 
the EC Notice on the Definition of Relevant Market for the Purposes of Community 
Competition Law, OJ C372/5 [1998]. 
5	 For example, 2023 US Merger Guidelines stipulate that ‘[w]hen considering 
price, the Agencies will often use a SSNIP of five percent of the price charged by 
firms for the products or services to which the merging firms contribute value’ (US 
DoJ, FTC 2023, 43). Details on the procedure of applying HMT in the EU competition 
law are provided by Bishop and Walker (2010). 



B. Begović (str. 647–672)

654	 Anali PFB 3/2025Anali PFB 3/2025

Kaplow refers to such a market as ‘broad’. He associates narrow relevant 
markets with homogeneous goods and broad markets with heterogeneous 
goods.6

The main problem with applying HMT, at least if it is used properly is 
that it must be based on the crucial information for price effects – the price 
elasticity of demand.7 Instead of directly using this information to evaluate 
the proposed merger’s price effects – for example, the calculation diversion 
ratio – the crucial quantitative information on demand elasticity is utterly 
lost in defining the relevant market. Accordingly, instead of estimating 
the price effects directly using information on the elasticity of demand, 
especially cross-elasticity, the competition authorities are now turning 
to the calculation of the market shares of firms and inferring conclusions 
on the proposed merger’s price effects based on the post-merger market 
concentration of firms and its change due to the merger, measured by the 
HHI and the ΔHHI.8

6	 In both the book and this review, ‘goods’ is shorthand for both goods and 
services, i.e. products. Furthermore, Kaplow’s assumption that ‘broad’ markets 
are associated with heterogeneous goods is reasonable, but it seems that 
‘narrow’ markets should not necessarily be associated with homogeneous goods. 
Everything depends on the arbitrarily chosen initial market on which SSNIP is 
applied. Accordingly, even ‘narrow’ markets can be markets with heterogeneous 
goods.
7	 There is a critical level of price elasticity of demand that enables monopolisation. 
If the price elasticity is above that critical level, which depends on the shape of 
the demand curve/function, monopolisation is not feasible because an increase 
in price will produce a decrease in the firm’s revenues and profit, i.e. increased 
revenues due to a higher price will not offset decreased revenues due to lost sales. 
Furthermore, the more inelastic the demand, the bigger the price effects of mergers 
due to a decrease in price competition will be. This is IO 101 (Carlton, Perloff 
2015). 
8	 HHI stands for Herfindahl–Hirschman index, which is calculated as the sum of 
the squares of the market shares of all the firms in the (relevant) market. If there 
is a monopoly, HHI is 1 or 10,000, because it is multiplied by 10,000 in applied 
competition law analysis. If there is an infinite number of firms, a feature of perfect 
competition, HHI tends towards 0. HHI is essentially a measure of how far a market 
is from being a perfectly competitive market with an atomised firm structure – 
the higher HHI, the further away the market structure is from the structure of the 
market in perfect competition. This makes the HHI completely counterproductive 
as a tool of competition law, since a perfectly competitive market – a concept based 
on very restrictive assumptions – exists only in microeconomic textbooks, and it is 
used as a theoretical reference point. Accordingly, it is senseless to set the aim of 
competition policy to move market structures closer to perfect competition.
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The rationale is that the higher both the HHI and the ΔHHI, the lower the 
presumed competition, which is a structural presumption, based on the SCP 
doctrine.9

The crucial problem with this approach is that the information on 
elasticity of demand is entirely lost, even though it is essential for estimating 
the magnitude of the price effects. Kaplow rightfully points out that ‘If the 
post-merger HHI is 3000 and the ΔHHI is 300, is the typically imagined 
price increase 18%, 1.8%, or 0.18%? We do not know even within an order 
of magnitude’ (p. 45). The necessary, although not sufficient, condition 
for estimating the price increase due to the proposed merger is demand 
elasticity, however, the information on that is lost after the relevant market 
definition, or perhaps never obtained in such an approach.10

Kaplow analyses three cases of price effects of mergers. He starts with 
unilateral effects in the case of homogeneous goods, pointing out that the 
Cournot quantity competition model can be used to analyse those effects 
and is often used by competition authorities. The use of that model, under 
some restrictive assumptions, makes ‘the output-weighted mark-up (share-
weighted Lerner index) equals HHI/|ε|, where ε is the market elasticity of 

9	 SCP stands for Structure – Conduit – Performance. According to this doctrine, 
completely rejected by modern IO, market structure is exogenous, and the causality 
goes from the market structure via the firms’ conduit to their performance – the 
more concentrated the market structure, the more anticompetitive the behaviour, 
and the greater the market power, i.e. price effects. Nonetheless, Kaplow points out 
that modern IO considers market structure endogenous, since due to the market 
exit of less competitive firms (selection function of the market), efficient and 
competitive firms increase their share. The share of Walmart in the US retail sector 
is a typical case of a firm’s endogenous market share. Accordingly, higher market 
concentration can be a testimony of strong competitive pressure on the market, 
as only a few (efficient) firms survive. In short, the SCP doctrine, embodied in the 
structural presumption that competition authorities have subscribed to (that low 
market concentration creates strong competitive pressure), is misleading.
10	 Perhaps it does not exist, i.e. the information was not obtained in the first place, 
depending on how the HMT was carried out. With some prior knowledge, it is only 
a segment of the demand function that is considered. Only a rough estimate of the 
demand price elasticity may be used, in only some segment of the demand function 
(local in terms of quantity). Therefore, competition authority staff may access the 
hard drive to retrieve the information, but it may not be available because the 
price elasticity of demand is not estimated for the entire function, especially taking 
into account that the demand elasticity is variable, as the coefficient of the price 
elasticity of demand increases (in absolute values, the coefficient is negative by 
definition) with the increase in price.
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demand for the homogeneous good’ (p. 50).11 Hence, in this very specific 
case, there is at least some use of HHI, though supplemented with the 
coefficient of elasticity of demand.12 Nonetheless, Kaplow points out that the 
Cournot quantity competition can easily deteriorate to the Bertrand price 
competition model, which drives prices to marginal costs; hence, none of the 
results based on the Cournot quantity competition model are valid.

As to the unilateral merger effect in the case of heterogeneous goods, 
according to the author, there is a consensus within the IO community that 
the Cournot quantity competition model is not applicable, meaning that 
any measure of market concentration, e.g. HHI, is irrelevant. Accordingly, 
the relevant market definition is redundant. With the Bertrand price 
competition model as the basis for the merger price effects consideration, 
the only relevant information is the diversion ratio, based on the price cross 
elasticities of demand for the good produced by merging firms. Nobody 
needs a market definition for calculating diversion ratios.

As to the coordinated merger effects, the effects that facilitate collusion in 
the market, Kaplow has no second thoughts. ‘Perhaps the most systematic 
effect that facilitates coordination is that a merger of two firms reduces 
the number of firms by one, which lightens the coordination burden 
and reduces the number of possible sources of disagreement. Once one 
determines the premerger number of significant competitors and knows the 
post-merger reduction (here taken to be one), the HHI and ΔHHI provide no 

11	 The Lerner index (Lerner 1934) is the relative price–cost margin, i.e. the 
(positive) gap between the price and the marginal costs divided by the price. It is 
often used as an indicator of market power. Nonetheless, careful reading of Lerner’s 
contribution demonstrates that inelastic residual demand, i.e. a negatively sloped 
residual demand curve, is a necessary condition for market power. In short, the 
positive gap between price and marginal cost can be the consequence of many things 
that are not due to market power. For example, since firms in the same market are 
heterogeneous, with different cost functions, due to the absolute cost advantage 
(lower average costs), some firms obtain significant price–cost margins, while others 
only break even, with a zero price–cost margin, although there is no market power of 
any firm in the market at all, and the price is exogenous to all the firms.
12	 In short, under a set of assumptions, comparing pre– and post-merger HHI, i.e. 
ΔHHI, divided by the absolute value of ε, can provide some indication of the order 
of magnitude of the price effects of the merger. As Kaplow points out, HHI itself is 
irrelevant, and its change (ΔHHI) alone cannot provide that information on price 
effects without the price elasticity of demand. Accordingly, the critical values of 
HHI and ΔHHI in the merger guidelines are counterproductive, because mergers 
that produce both values above the critical values can result in smaller price effects 
than those below the critical values, as everything depends on elasticity. The critical 
values of HHI and ΔHHI without demand elasticity are the curse of the structural 
presumption approach, especially taking into account how these presumptions are 
important for the final decision on the merger (Hovenkamp, Shapiro 2018).
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further illumination’ (p. 71). The author points out numerous difficulties in 
analysing the possible coordinated effects of the proposed merger. Still, one 
thing is certain – there is no need for a relevant market definition for any of 
those analyses.

Taking all this evidence into account, is it reasonable to conclude that the 
relevant market paradigm is useless? Unfortunately, it is much worse than 
that – it is counterproductive for two reasons. The first is that an enormous 
amount of energy and resources is allocated to defining the relevant market 
in every merger review. The merging parties’ experts do their best to 
demonstrate that the relevant market is ‘broad’ so the market shares of the 
merged firms would be lower, the HHI and ΔHHI would hopefully be below 
the thresholds, and the merger would be cleared. The broader the relevant 
market is, the better it is for the merging party. If the competition authority 
aims to challenge or prohibit the merger because its prior belief that the 
merger is anticompetitive (based on other evidence or no evidence at all), 
the authority’s experts will do their best to demonstrated that the relevant 
market is ‘narrow’, meaning that the market shares of the merged firms 
would be higher, the HHI and ΔHHI would hopefully be above the thresholds, 
and according to structural presumptions – the merger would be lege artis 
challenged or prohibited. Hence, neither party is willing to ascertain the 
facts, i.e. to uncover the truth. The battle of the experts is a clash solely over 
an irrelevant issue, regardless of the facts, instead of focusing on allocating 
resources to gather information about more important issues, such as the 
price effects of the merger, and analyse them to determine their magnitude.13

The second point is that the entire process of decision-making is reversed 
and ridiculed. Hence, the price effects analysis ends in the debate on the 
relevant market definition. ‘And if it is thought that a merger should be 
blocked, then a case can be brought that may embody, at least to some 
extent, a reverse-engineered approach to market definition. Specifically, 
a narrow market will be advanced, in which the market shares are high, 
satisfying the merger guidelines’ thresholds and court precedents. And 
judges deciding cases may, at least implicitly, proceed likewise, finding a 
narrow market definition more convincing when they believe (based on 

13	 In his review of the book, one of the most prominent IO academics honestly 
testifies to supporting this view. ‘I confess to having done so myself on more than 
one occasion’ (Shapiro 2025b, 1102).
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other evidence) that the merger is indeed anticompetitive, but adopting a 
broad market definition when they are unconvinced of the merger’s alleged 
anticompetitive effects’ (p. 80).14

Chapter 4 of the book focuses on efficiencies. Kaplow’s primary 
recommendation is an integrated assessment of efficiencies and 
anticompetitive effects in the merger control analysis. Something that is far 
from the incumbent procedures of competition authorities. For the author, 
due to the previously mentioned rationality constraint for the merging firms, 
merger decision-making inevitably involves the balancing of anticompetitive 
effects and efficiencies – and that must be done simultaneously. ‘Whether 
at an early screening stage in an agency or various subsequent points, one 
obviously should consider both sides. Importantly, suppose efficiencies in a 
given merger seem unlikely to be significant. In that case, the anticompetitive 
effects required to justify blocking the deal should be lower, and conversely 
if efficiencies seem likely to be large’ (p. 108).

For the author, there is a nexus between efficiencies and anticompetitive 
price effects. Still, the incumbent merger control policy insists that only 
the efficiencies must be merger-specific, because that policy takes for 
granted the merger specificity of the anticompetitive effects. Kaplow points 
out that symmetry must be established. ‘Then we are back to the case of 
a direct trade-off because both the efficiencies and anticompetitive effects 
are not only merger specific but, more importantly, arise in the same part 
of the proposed combination’ (p. 83). To clarify what is merger-specific, 
all available options should be specified, which is not common practice. 
‘Yet another important dimension that has received little attention in this 
regard concerns the alternatives to merger, whether they involve internal 
expansion or contractual arrangements between the merging firms short 
of merger. After all, inquiries into merger specificity entail comparison to a 
but-for world without the merger (which often differs from the status quo 
ante), so it is necessary to both characterize and analyse the hypothesized 

14	 The same reversed process has been spotted in the EU competition law in 
the case of application of Article 102 of the TFEU. First, the EC decides (based 
on whatever information and evidence) that an abuse of dominant position took 
place, then it is necessary to establish that the abusing firm (an ‘undertaking’ in 
the EC parlance) has a dominant position, which is specified by its market share. 
Accordingly, the narrow relevant market is defined by the EC, as narrowly as feasible, 
because the threshold for dominance is then easier to reach (Cini, McGowan 1998). 
Naturally, legal representatives of the dominant firm insist on a broad relevant 
market definition, as broad as feasible. In short, there is no incentive for any party 
to ask what is the true definition of the relevant market.
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non-merger scenario’ (p. 83). Accordingly, Kaplow stands for a proper 
counterfactual analysis that would demonstrate the effects of all available 
options.

Since specificity has been clarified, Kaplow moves to the relationship 
between merger specificity and the theory of the firm. Quite a reasonable 
move, because it was Coase (1937) who launched the modern economic 
study of the theory of the firm by posing provocative questions about 
comparative transaction costs of exchanges that take place within or 
between firms.15 In that sense, the merger-specific efficiencies question 
can be reformatted as whether the merger would substantially decrease 
transaction costs. ‘Legal form – here, the distinction between contracts 
and firms – cannot guide our analysis; we need to examine the underlying 
substance’ (p. 88). Kaplow provides the nuts and bolts of that substance, 
and the reader realises that none of those exist in merger decisions, whether 
to clear or to block the merger, understanding Kaplow’s puzzlement about 
the divorce of competition law and theory of the firm. At the end of the day, 
contracts (market) and the firms, in Coasian tradition, are nothing but two 
alternative ways to arrange business activities and exchanges. Kaplow refers 
to Williamson (1975) and his distinction between the two. ‘The marketplace 
is taken to entail one amalgam of attributes: high-powered incentives, 
specified obligations, and formal adjudication of disagreements through 
the legal system. By contrast, firms are taken to employ a different package 
of properties: low-powered incentives, discretionary authority, and their 
own informal systems of dispute resolution. These differences are regarded 
not as independent choices but rather as constituting complementary 
bundles’ (p. 90).

It is precisely the theory of the firm that enables Kaplow to point out 
that most of the efficiencies in the horizontal mergers involve synergies 
that involve the combination of complementary assets. In short, most of 

15	 According to Coase (1937) and his model, in a world with zero transaction costs, 
there would be no firms whatsoever and all exchanges and all cooperation would be 
done on the market, governed by contracts. Coase’s contribution was neglected for 
decades, but then in the 1970s, a surge of contributions emerged, basically following 
up on Coase’s approach (Alchian, Demsetz 1972; Williamson 1975; Jensen, Meckling 
1976; Grossman, Hart 1986; Hart, Moore, 1990). The consideration of the firm as 
a substitute for contracts cleared the way for the economic theory of incomplete 
contracts (Hart 2009; Hart 2017). Three of these authors won the Nobel Prize for 
economic sciences (officially the Sveriges Riksbank Prize in Economic Sciences in 
Memory of Alfred Nobel): Ronald Coase (1991), Oliver Williamson (2009), and Oliver 
Hart (2016). Kaplow points out several times in the book, that the competition 
authorities completely neglect the contribution of those Nobel prize laureates, which 
is crucial for understanding the merger-specificity of efficiencies.
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the merger-specific efficiencies should be expected from the economies of 
scope, not scale, since ‘the synergy from combining firms arises from the 
complementary, vertically related features rather than concerning the core 
asset subject to scale economies. Arguably, most types of efficiencies in 
horizontal mergers are vertical in character. Complex contracts designed 
to coordinate economic activities that might better be conducted inside a 
single firm typically involve complementary activities and assets rather than 
identical ones. When horizontal mergers involve two firms that do not each 
consist solely of the same type of stand-alone asset, there will be vertical 
elements. When those features are entangled with the purely horizontal 
ones, as they often are (which is why they are already conducted within 
at least one of the merging firms), there may be vertical efficiencies from 
horizontal integration’ (p. 95).

This fresh view on the merger-specific efficiencies is based on a fact that 
is frequently neglected in competition law enforcement – that the firms 
successfully operating in the market are heterogeneous, i.e. that it is not 
one-size-fits-all when it comes to firms. Accordingly, the merger of two 
heterogeneous, distinctive firms creates something new that can be more 
efficient than the two separate old firms. This is not to say that economy of 
scale is irrelevant, especially when technological progress changes the cost 
function in a way that increases the share of fixed costs. In such conditions, 
a merger is a reasonable reaction of the industry to technological change 
and business challenges, or rather opportunities, because of the efficiencies 
that will be achieved. This is the case of what Kaplow calls ‘pure economy 
of scale’.

As to the usual complaint of the competition authorities that it is difficult 
to obtain relevant evidence, which can be understood as the reason for 
them to avoid analysing efficiencies, Kaplow provides a straightforward 
answer: ‘if it is harder to obtain and analyse evidence on efficiencies than 
on anticompetitive effects (to the extent that the two are separable), optimal 
information collection, guided by consideration of the diagnosticity-to-cost 
ratio, will reflect that in any event’ (p. 111). This is practical advice to the 
competition authorities, part of Kaplow’s advocacy of the approach aimed at 
a nexus between efficiencies and anticompetitive effects.
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Chapter 5 of the book is about entry. At the very start of the consideration, 
the author points out that entry may, but not necessarily, enhance variety 
and innovation, however, it also (necessarily) consumes additional 
resources. This is a welcome departure from the conventional wisdom in 
the competition authorities community that entry is always good.16

There are two general cases of entry that Kaplow considers. The first 
case is ex post entry, something that competition authorities are so familiar 
with. Their conventional wisdom is that if barriers to entry are low enough, 
a merger with substantial anticompetitive price effects should be allowed, 
because post-merger economic profit will attract new entry, the number 
of competitors (structural presumption again) will be at least restored, 
consequently prices will move downwards, and there will be no more 
economic, only normal profit, as was the case before the merger. In short, 
if there are low barriers to entry, even an anticompetitive merger should be 
allowed, because its price effects will be zero or negligible. Low barriers to 
entry and new entries are considered a panacea by competition authorities.

Kaplow convincingly undermines this logic. The consideration, he 
believes, should start with the rationality constraint of the merging firms. If 
the barriers to entry are low, and if the new entry will siphon off all economic 
profit generated by the merger, i.e. profit surplus due to the anticompetitive 
price effects, then they do not have any incentive to start the merger in the 
first place, because such a move involves transactional costs and no future 
excess profit will cover these costs. If competition authorities are aware of 
low barriers to entry, the so are the firms considering a merger, with perhaps 
even better information, as they have a stronger incentive to acquire it. In 
short, such a merger will never be proposed, let alone completed.

If the firms decide to merge and propose (i.e., notify) the merger to the 
competition authority despite low barriers to entry, it means they expect 
to generate some surplus profit even after new entry. Kaplow believes that 
there can be two rationales for such behaviour. The first is that the new 
entry will not completely undo the anticompetitive price effects, i.e. the 
prices will be higher after the post-merger new entry compared to the pre-
merger equilibrium. The evidence supporting this view is that the firm that 

16	 This difference in view is apparently the consequence of the difference 
between Kaplow’s general equilibrium approach and the competition authorities’ 
partial equilibrium obsession. A trained economist has no second thoughts on 
the superiority of the general equilibrium approach, which takes into account all 
welfare effects. To what extent this is feasible and how it can be achieved – are 
different questions altogether.
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would enter the market after the merger did not do so before the merger 
– the market price was too low for that firm to break even at the time. This 
is testimony that new entry is less efficient than the merging firms, even 
before the merger, which can enhance the efficiency of the merging firms. 
Again, firms are heterogeneous, with distinctive cost functions, meaning 
different levels of production efficiency. Without merger, the market 
provides selection efficiency, keeping inefficient firms out of the market. In 
short, new entry in these conditions is not socially optimal, i.e. not desirable 
regarding the welfare from the general equilibrium point of view – in these 
circumstances, a new entry is the wrong remedy. Yet, it is very likely that the 
competition authorities would clear such a merger, because of the prospect 
of swift entry.

The second rationale for firms to go ahead with a merger, despite low 
barriers to entry, is that they expect a merger-specific efficiency increase, for 
example, due to the economy of scope. In such cases, the profit of the merged 
firm would increase both due to the price effects and due to the decreased 
average costs – a result of increased efficiency.17 Both the merged firm and 
the entry would appropriate profit, but the profit rate of the merged firm 
would be significantly higher. The overall welfare effect of a cleared merger 
in this situation would depend on the relative magnitude of the loss due to 
inefficient entry and the gains due to increased efficiency of the merged firm. 
The reader is not convinced that the competition authorities recognise this 
trade off (regardless of the outcome), sticking to the new entry as a panacea 
in the merger evaluation cases.

The second case is ex ante entries – something Kaplow claims competition 
authorities have been neglectful of. The point is that many startups, many 
new companies are created with the strategic aim to be acquired one day – 
nothing else. In many instances, the entrepreneurs starting up the venture 
are motivated solely by the prospect of a subsequent buyout premium. 
Merger control regime substantially influences the prospects of such a buyout 
and, in that way, creates incentives relevant for investment decisions and 
for starting up businesses. Kaplow analyses the welfare effects of different 
merger control regimes and the incentives they inevitably create ex ante for 
investors and entrepreneurs. ‘In simple settings – with homogeneous goods, 
a dominant firm, and some other assumptions – the prospect of entry for 
buyout tends to be inefficient. In such cases, a tough merger policy may raise 

17	 Caradonna, Miler and Sheu (2025) provide a model of such a merger with 
differentiated, i.e. heterogeneous goods, with some reference to the T-Mobile–Sprint 
merger.
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social welfare by discouraging inefficient entry’ (p. 118).18 Nonetheless, 
Kaplow points out that many of these start-ups are very innovative, and they 
contribute to product variety, innovation, and efficiencies – some of them due 
to merger synergies.19 Without ex ante incentives, embodied in prospects for 
premium buyout in due course, there would hardly be such innovative start-
ups. Consequently, dynamic efficiency would be compromised.

At the same time, Kaplow emphasises that acquisitions by dominant 
incumbents may extinguish disruptive threats posed by nascent entrants. 
According to the author, in reviewing subsequent acquisitions, competition 
authorities will naturally be inclined to take the target’s existence and 
capabilities as a given – it is exogenous. In short, these authorities do not 
even consider that these start-ups are endogenous to the merger-control 
policy, i.e. that the merger-control policy creates incentives for these 
investments. Furthermore, by labelling these buyouts as ‘killer acquisitions’, 
the competition authorities emphasise the motives of the dominant 
incumbent firm for removing the prospective competitive threat posed by 
the nascent entrants, rather than the efficiencies that can materialise in 
such a buyout and the efficiencies that were generated by the sheer start-up 
beginning operation.20 If competition authorities do not take into account ex 
ante mergers and do not accept that their harsh merger control policies can 
undermine innovative start-ups, the consequences of the innovation process 
and economic growth based on increased total factor productivity could 
be devastating, especially in countries that are close to the technological 
frontier (primarily the USA) and whose economic growth is predominantly 
based on productivity increase.

18	 This insight by Kaplow is a perfect example of the application of general rather 
than partial equilibrium thinking. The opportunity cost of the investment in one 
industry is the forgone investment of exactly these resources in the other.
19	 In a very well researched review article, Shapiro (2025a) provides ample 
evidence to support the thesis that most of these start-ups are in the area of 
high-tech industries, that they are innovative and that the entrepreneurs who start 
these projects do not believe that they will have sufficient resources to finish the job, 
i.e. to make the innovation marketable. That should be a job for well-established, big, 
dominant firms with ample resources and experience in this segment of operations. 
20	 This was precisely the motivation of the FTC to open the case against Facebook 
(Meta) for the acquisition of WhatsApp and challenge the merger two years after 
the very same institutions cleared the acquisitions (Begović, Ilić 2024). In the FTC 
complaint, there is no word about efficiencies due to synergies that materialised 
after the merger. To be fair to the competition authorities, the notion of ‘killer 
acquisitions’ holds ground in the academic community (Cunningham, Ederer, Ma 
2021).

https://www.journals.uchicago.edu/doi/abs/10.1086/712506


B. Begović (str. 647–672)

664	 Anali PFB 3/2025Anali PFB 3/2025

After the crescendo in the three chapters dedicated to the trinity of 
competition law – price effects, efficiencies, and entry – the tension in the 
book inevitably plunges. That is not to say that the following chapters do 
not deal with relevant issues of horizontal merger control, but the pressure 
of the steam in the engine slowly goes down. Chapter 6 (‘Priors, Predictions, 
and Presumptions’) addresses the difficulty of analysing anticompetitive 
effects, efficiencies, and entry in the review of proposed mergers, because 
of information limitations and the inherent challenges of prediction. The 
chapter demonstrates that Kaplow understands very well the position of 
competition authorities tasked with merger control and the obstacles that 
they face. The bottom line is that information-hungry competition authorities 
should seek different types of evidence that can illuminate merger review: 
industry studies, merger retrospectives, merger simulations, stock market 
event studies, and industry expertise – with all their strengths and limitations 
(well explored in the book). No rules of the thumb, no shortcuts, only ‘toil, 
tears and sweat’ – the good news is that blood is missing.

Chapter 7 is about institutions, their internal organisation and operations 
regarding merger control. Most of the chapter is, quite appropriately, about 
competition authorities, as Kaplow considers the enhancement of their skill 
sets through greater expertise in business operations and organisation, 
as well as knowledge of particular industries. The author also examines 
whether greater use of ex post merger review may be valuable, given the 
difficulty of predicting the effects of mergers, particularly in the case of 
acquisitions of nascent entrants in rapidly changing industries. Since the 
book predominantly focuses on the US competition law (antitrust in said 
jurisdiction’s parlance), in which the courts decide to block or clear mergers, 
this chapter briefly discusses how the US courts could better adjudicate 
merger challenges by drawing more directly on the expertise of all types to 
help structure litigation in a manner that would better engage with battling 
experts, business witnesses, and other evidence. Since there is substantial 
wisdom in these recommendations, they can be applied in other jurisdictions, 
especially for the courts as a second instance in the legal process, where 
a competition authority decides about the merger in the first instance. 
Finally, in this chapter, Kaplow provides some comments on the division of 
regulatory labour between competition authorities and other government 
entities – a topic especially relevant for regulated industries.

Chapter 8 discusses the objectives of competition law. Perhaps it should 
have come earlier, but this is not a bad way to conclude the book. The first 
dilemma regarding the objectives is the choice between consumer and total 
welfare standards. This is not the first time that this dilemma has been 
considered. Still, Kaplow provides the background of the debate and suggests 
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that solving this dilemma may depend on the outcome of some other 
dilemmas regarding the objectives of the competition law. The conventional 
wisdom among academic economists – based on the welfare economics 
insight – is that the total welfare standard is superior, but the issue of (re)
distribution has produced a consumer surplus standard.21 That becomes 
clear with the insight that ‘consumer welfare might better be viewed as total 
welfare minus the producer surplus of the parties under scrutiny’ (p. 189). 
Kaplow has no second thoughts about income distribution as an objective 
of competition law. ‘Both institutional considerations and the principle that 
instruments should be appropriately matched to targets favor a total welfare 
approach. Competition agencies, like environmental protection agencies, 
occupational health and safety agencies, and many others, do not have 
expertise in income distribution, do not in fact typically analyze distributive 
effects, do not state social welfare functions or offer preferred estimates 
of labor supply elasticities in their published or internal rules, and do not 
seek to coordinate their regulatory efforts with the activities of the income 
tax and transfer system, including social insurance’ (p. 189). Nonetheless, 
most jurisdictions, as well as some economists,22 stick to consumer welfare, 
rather than the total welfare standard.23

21	 Kaplow reminds that the rise of a consumer welfare standard in US case law, 
notably that of the Supreme Court, reflects an interesting path dependence and 
some confusion. Bork (1978) advanced consumer welfare but actually meant 
total welfare; the view being attacked was one that sacrificed both consumer and 
total welfare to the protection of small producers. But his misnamed term became 
adopted, Kaplow points out, no doubt because of the appeal of the consumer welfare 
standard to less sophisticated audiences and subsequent increasing concerns about 
economic inequality. Accordingly, the consumer welfare standard in the literal sense 
has become increasingly common.
22	 Pittman (2007) provides arguments for using consumer welfare standards 
for merger control, especially having in mind US mergers. Depending on the 
assumptions, this standard can prevent some of the redistribution in the aftermath 
of the merger, provided that total welfare standard is applied.
23	 It is taken for granted that EU competition law applies the consumer welfare 
standard. Nonetheless, the term ‘consumer welfare’ was first spelt out by a senior 
EU official (Joaquin Alamunia, European Commissioner for Competition) as late as 
12 May 2010. The Treaty of Functioning European Union only specifies in Article 
101 (essentially formulated back in 1957), and the exemptions from Article 101, 
according to Article 101(3), will be given to the agreements that ‘contribute to [...] 
promoting technical or economic progress, while allowing consumers a fair share 
of the resulting benefits’. This is hardly a consumer welfare standard. Furthermore, 
the EC 2004 Merger Guidelines (EC regulation 139/2004) stipulated (Article 79) 
that ‘The relevant benchmark in assessing efficiency claims is that consumers will 
not be worse off as a result of the merger. For that purpose, efficiencies should be 
substantial and timely, and should, in principle, benefit consumers in those relevant 
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In addition to the consumer or total welfare standard dilemma, Kaplow 
examines an essential and intertwined choice that has received less attention: 
should the focus be on short– or long-run outcomes of merger decisions and 
merger policy as a whole. It is evident that in the long run, fixed costs and 
quasi-rent (producer’s surplus) disappear as motives for entry, meaning that 
the consumer and total welfare tend to converge.

The author points out that pragmatic considerations may favour a short-
run framing when competition authorities examine particular merger 
proposals because time and other resources are scarce, and the ability to 
predict the future beyond a few years is quite limited. He believes that these 
points are well taken, although with some qualifications. ‘First, agencies 
should employ general rules and other protocols that are conducive 
to long-run welfare maximization, even if the most useful proxies and 
shortcuts do not involve undertaking anywhere near a complete long-
run analysis. Second and relatedly, many of the most important effects of 
merger decision-making do not materialize immediately, so a short time 
frame can be incomplete and even misleading. [...] an important rationale 
for permitting a firm with market power to charge a supracompetitive price 
is that the prospect of such profits induces ex ante investment that tends 
to raise consumer welfare in the long run’ (p. 196). For any reader who 
thinks that it is too narrow, too technical, Kaplow spells out the essence of 
the long-run approach to merger analysis. ‘More broadly, as already noted, 
effects of competition policy on innovation [...] manifest themselves in the 
long run. Long-run welfare, including consumer welfare, depends largely 
on an economy’s dynamism. An important purpose of competition policy 
is to preserve and enhance dynamism, not to reduce it. However difficult 
these effects may be to determine, simply ignoring them in formulating rules 
may produce choices that reduce welfare, perhaps greatly’ (pp. 198–199). 
This approach effectively shifts the focus from the competition authorities’ 
emphasis on the price effects of mergers and price effects-led competition 
law to innovation – a direction previously suggested by Gilbert (2020). Again, 
this is especially important for economies that are close to the technological 
frontier. Effectively, moving competition law from the short to the long run 
framework means changing the paradigm from minimising price effects and 
market power to maximising innovation. Quite a change!

markets where it is otherwise likely that competition concerns would occur’. The 
bottom line is ‘that consumers will not be worse off as a result of the merger’. Again, 
this is hardly a consumer welfare standard.
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The author does not stop there but moves forward and considers ‘almost 
entirely neglected’ matter of whether to adhere to the single-sector partial 
equilibrium approach that is currently done in scholarship on competition 
law and in competition authorities practice, or to consider ‘as well’ the 
multisector general equilibrium effects of competition policy that may 
substantially amend or upset conventional enforcement protocols and 
priorities. For understanding this dilemma, ‘as well’ is a crucial notion – it 
is not either/or. Kaplow does not advocate that standard partial equilibrium 
analysis should be abandoned, but only that it should be enhanced by 
general equilibrium consideration. His consideration of excessive, socially 
undesirable entries in the book (Chapter 5) is precisely the example of such 
an approach.

Kaplow somewhat reluctantly reminds the reader that he has a powerful 
intellectual ally – Lerner (1934) and his seminal paper on mark-ups and 
market power. Lerner’s point, made in the paper published more than 90 
years ago (but the Lerner index is still used as a measure for market power), 
was that the economy-wide level of mark-ups is irrelevant to total welfare – 
their ‘deviations’ are all that matter. ‘The simple intuition is that deadweight 
loss from price in excess of marginal cost arises from too few resources 
being spent in the distorted sector; they flow instead to other sectors, where 
marginal utility is lower relative to production costs. However, if every 
sector is marked up by the same proportion, resources have nowhere else 
to go’ (p. 202). There would be no effect on total welfare, and consumer 
welfare would be lower precisely by the amount of the producer’s surplus 
increase. It is only income distribution that is affected. Nonetheless, as 
already demonstrated, in the long run, the two welfare standards (consumer 
and total) converge.

At the end of the chapter and the book, Kaplow takes up the possibility 
that competition rules should aim to protect competition as a process rather 
than to directly seek to obtain good outcomes, whether for consumers 
(consumer welfare) or society (total welfare). This is essentially a response 
to the New Brandeis movement attitude (Kahn 2018) that competition 
law should protect competition considered as the competitive process, 
which allocates resources to their best uses and provides incentives 
through price signals. The problem with this approach is that it aims to 
restore perfect competition, although such competition has never existed. 
Kaplow has no second thought about such an aim. ‘... perfect competition 
is infeasible, and policies aimed to approximate it as closely as possible 
would be highly destructive. In most sectors, truly atomistic firms could 
not accomplish much of what is done in a modern economy. And if prices 
never exceeded marginal costs, most investments could never be recovered’ 
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(p. 206).24 It is the prospect of quasi-rents that incentivise investment and 
innovation, Kaplow concludes. In this way, his rebuttal of the protection of 
competition as a process, the reader concludes, is the lethal blow to the 
concept of competition as static, as opposed to dynamic, i.e. an essential 
feature of protection of competition as process. In short, the New Brandeis 
movement considers competition through comparative statics of different 
market structures. Kaplow, along with the vast majority of mainstream IO 
economists, considers it Schumpeterian creative destruction.

At the end of the day, Kaplow concludes that economists deal with things 
that can be measured. More competition? More competitive pressure, 
competitive constraints, in the EU parlance? ‘But what would be the measure 
of such strength? And what counts as a competitive force rather than a 
competitively neutral or anticompetitive one? And how would these features 
be converted to a common denominator with the direct reduction of rivalry? 
And how would that rivalry reduction itself be measured? It is no surprise 
that economists have not developed such an abstract index of rivalry or 
competition but instead have focused on the analysis and measurement of 
effects on welfare, or effects on prices, quality, and other determinants of 
welfare’ (pp. 208–209). End of (New Brandeis movement) story!

In the final chapter, Kaplow spells-out that ‘This book attempts to identify 
overlooked questions, sharpen our appreciation of existing deficiencies, 
advance analysis by building on the strengths of what is already known 
in industrial organization economics and other areas of inquiry, and offer 
suggestions for further research, policy formulation, and the practice 
of merger review’ (p. 213). The reader expected this sentence in the 
Introduction, but actually, it is much better to have it here, at the end of the 
book, having digested the rich insights.

This book is suitable only for a very restricted, specialised audience, 
consisting only of IO specialists, academics specialising in the economic 
analysis of competition law, and competition authority specialists (including 
judges in the US and similar jurisdictions). Even for them, this book will 
be difficult to read for three main reasons. The first one is that the book is 

24	 This point by Kaplow is very important for putting into context the fascinating 
debate about the existence and the increase of price–cost margin in the US economy 
in recent decades, and the conclusion that this development is evidence for the 
competition decline in the US markets (Hall 2018; De Loecker, Eeckhout, Unger 
2020). Basu (2019) and Syverson (2019) provide devastating methodological 
criticism on the way how the price–cost margin is estimated, and question whether 
the price–cost margin is a proper indicator for inferring the decline of competition. 
Begović (2022), insisting on the heterogeneity of firms and pointing out the 
existence of quasi-rents without any market power whatsoever, surveys the debate.
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densely packed with insights and evidence supporting them. One page of 
the book contains more wisdom about competition law and its enforcement 
than multiple academic articles put together. For that reason, the reader will 
keep going back again and again to the pages already read, to see whether 
they have got it right. The second reason is that Kaplow’s writing style is 
very demanding: he expects a fully engaged reader, so there is no room to 
relax and for easy reading. The third reason is that some of the claims are 
counterintuitive – it takes time and effort to follow Kaplow’s arguments. 
Based on these insights, a caveat is in order. The potential reader who is 
a novice in IO and economic analysis of competition law should skip this 
book and first proceed to readable textbooks in those areas, and then both 
landmark and review academic articles. Substantial accumulated specialised 
knowledge is a non-negotiable prerequisite for reading Kaplow’s book.

Although it produces ample new insight about merger control, both 
positive and normative, this book is not a castle in the air. It is well-founded 
on the insights of modern IO, and that is one of the reasons why it is so 
convincing. This book does not start from square one. The author provides 
ample references, so the reader interested in some of the claims can do their 
own further research on the topic.

As to the impact of Kaplow’s provocative book, it challenges the very 
foundation of conventional merger analysis, and Kaplow argues that 
mergers should be evaluated using entirely different methodology (Shapiro 
2025b). What Kaplow is advocating is nothing less than the change of the 
paradigm, because the incumbent one is faulty. He does not offer practical 
solutions (he was clear in the Introduction that this was not his intention), 
nor guidelines for reaching these solutions. Instead, he provides guidelines 
for further thinking and consideration of what can be practically done and 
how to achieve it. For example, he claims that although long-run general 
equilibrium analysis is infeasible in the review of particular mergers, the 
broad contours of policy as well as practical protocols should be developed 
with these effects in mind.

Taking all this into account, the specialised academic community will 
definitely enjoy reading this book (again, not an easy task, but academics are 
used to such things). Whether they will like it or not, whether they will agree 
with the claims – is another question altogether. What will be the reaction of 
the competition law practitioners, especially competition authorities, to this 
book that is an appeal for a paradigm change? Paradigm change is difficult 
and costly, so competition authorities have strong incentives to ignore the 
book, whatever the excuse may be. Perhaps something along the lines of 
‘Professor Kaplow is a very clever and knowledgeable person, but he misses 
the points that only we, in the trenches of competition law enforcement, with 
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bullets fired from big corporations whistling over our heads, can see, as we 
feel the nuts and bolts of competition law enforcement’. It would be a pity if 
that happened because Kaplow’s book provides ample food for thought for 
substantial improvements in competition law and the radical advancement 
of protecting and enhancing competition. Ultimately, improvements are 
made on the front line, but the ideas that improvements are needed and the 
strategy for these improvements are formulated in general staff cabinets, far 
removed from the trenches. Yes, one must see the whole forest to realise 
that something is wrong with the trees – deeply flawed in the case of the 
merger control forest. Precisely for that reason, the change, if it comes, will 
take time. Nonetheless, even ‘a journey of a thousand miles begins with a 
single step’. Acknowledging the insights from Kaplow’s path breaking book 
should be the first step for competition authorities.

Louis Kaplow did his part of the job – now it is time for the others. A 
careful and painstaking reading of the whole book should be a reasonable 
first step. For those who may be daunted by the task, Kaplow (2025) 
provided an article, a short version of the book. Warning: this is only a short, 
not a light version of the book, á la Gitanes light. The article is Gitanes short. 
The reader must still fully inhale the intense fumes of the original cigarette 
recipe. There is no other way. Bonne chance!
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3.	 rukopis i spisak literature,
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‒	 font: Times New Roman,
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‒	 razmak između redova u fusnotama: Easy,
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‒	 veličina slova u fusnotama: 10 pt,

‒	 numeracija stranica: arapski broj u donjem desnom uglu stranice.

Druge autore treba navoditi po imenu i prezimenu kada se prvi put 
pominju (Petar Petrović), a zatim samo po prezimenu (Petrović). Ne treba 
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Sve slike i tabele moraju da budu pomenute u tekstu, prema redosledu po 
kojem se pojavljuju.

Sve akronime treba objasniti prilikom prvog korišćenja, a zatim se navode 
velikim slovima.

Evropska unija – EU,

The United Nations Commission on International Trade Law – UNCITRAL

Brojevi od jedan do devet pišu se slovima, veći brojevi pišu se ciframa. 
Datumi se pišu na sledeći način: 1. januar 2012; 2011–2012; tridesetih 
godina 20. veka.

Fusnote se koriste za objašnjenja, a ne za navođenje literature. Prosto 
navođenje mora da bude u glavnom tekstu, sa izuzetkom zakona i sudskih 
odluka.

Podnaslove treba pisati na sledeći način:

1. VELIKA SLOVA

1.1. Prvo slovo veliko
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Citiranje
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formatu: (autor/godina/broj strane ili više strana).

Domaća imena koja se pominju u rečenici ne treba ponavljati u zagradama:

‒	 Prema Miloševiću (2014, 224–234)...

‒	 Rimski pravnici su poznavali različite klasifikacije stvari (Milošević 
2014, 224–234)
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a u zagradama ih treba ponoviti i ostaviti u originalu. U spisku literature 
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–	 Prema Kociolu (Koziol 1997, 73–87)...

–	 O tome je opsežno pisao Kociol (Koziol 1997, 73–87).

–	 Koziol, Helmut. 1997. Österreichisches Haftpflichtrecht, Band I: 
Allgemeiner Teil. Wien: Manzsche Verlags– und Universitätsbuch
handlung.
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kojoj se nalazi deo dela koje se citira.

Isto tako i / Isto / Kao i Konstantinović (1969, 125–127);

Prema Bartoš (1959, 89 fn. 100) – tamo gde je fusnota 100 na 89. strani;

Kao što je predložio Bartoš (1959, 88 i fn. 98) – tamo gde fusnota 98 nije 
na 88. strani.

Pre broja strane ne treba stavljati oznaku „str.“, „p.“, „f.“ ili slično.

Izuzetno, tamo gde je to prikladno, autori mogu da koriste citate u tekstu 
bez navođenja broja strane dela koja se citira. U tom slučaju autori mogu, 
ali ne moraju da koriste neku od naznaka kao što su: videti, posebno videti, 
videti na primer i dr.

(videti, na primer, Bartoš 1959; Simović 1972)

(videti posebno Bakić 1959)

(Stanković, Orlić 2014)

Jedan autor

Citat u tekstu (T): Kao i Ilaj (Ely 1980, broj strane), tvrdimo da...

Navođenje u spisku literature (L): Ely, John Hart. 1980. Democracy and 
Distrust: A Theory of Judicial Review. Cambridge, Mass.: Harvard University 
Press.

T: Isto kao i Avramović (2008, broj strane), tvrdimo da...

L: Avramović, Sima. 2008. Rhetorike techne – veština besedništva i javni 
nastup. Beograd: Službeni glasnik – Pravni fakultet Univerziteta u Beogradu.

T: Vasiljević (2007, broj strane),

L: Vasiljević, Mirko. 2007. Korporativno upravljanje: pravni aspekti. 
Beograd: Pravni fakultet Univerziteta u Beogradu.
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Dva autora

T: Kao što je ukazano (Daniels, Martin 1995, broj strane),

L: Daniels, Stephen, Joanne Martin. 1995. Civil Injuries and the Politics of 
Reform. Evanston, Ill.: Northwestern University Press.

T: Kao što je pokazano (Stanković, Orlić 2014, broj strane),

L: Stanković, Obren, Miodrag Orlić. 2014. Stvarno pravo. Beograd: Nomos.

Tri autora

T: Kao što su predložili Sesil, Lind i Bermant (Cecil, Lind, Bermant 1987, 
broj strane),

L: Cecil, Joe S., E. Allan Lind, Gordon Bermant. 1987. Jury Service in Lengthy 
Civil Trials. Washington, D.C.: Federal Judicial Center.

Više od tri autora

T: Prema istraživanju koje je sproveo Tarner sa saradnicima (Turner et al. 
2002, broj strane),

L: Turner, Charles F., Susan M. Rogers, Heather G. Miller, William C. Miller, 
James N. Gribble, James R. Chromy, Peter A. Leone, Phillip C. Cooley, Thomas 
C. Quinn, Jonathan M. Zenilman. 2002. Untreated Gonococcal and Chlamydial 
Infection in a Probability Sample of Adults. Journal of the American Medical 
Association 287: 726–733.

T: Pojedini autori smatraju (Varadi et al. 2012, broj strane)...

L: Varadi, Tibor, Bernadet Bordaš, Gašo Knežević, Vladimir Pavić. 
2012. Međunarodno privatno pravo. 14. izdanje. Beograd: Pravni fakultet 
Univerziteta u Beogradu.

Institucija kao autor

T: (U.S. Department of Justice 1992, broj strane)

L: U.S. Department of Justice. Office of Justice Programs. Bureau of Justice 
Statistics. 1992. Civil Justice Survey of State Courts. Washington, D.C.: U.S. 
Government Printing Office.
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T: (Zavod za intelektualnu svojinu Republike Srbije 2015, broj strane)

L: Zavod za intelektualnu svojinu Republike Srbije. 2015. 95 godina zaštite 
intelektualne svojine u Srbiji. Beograd: Colorgraphx.

Delo bez autora

T: (Journal of the Assembly 1822, broj strane)

L: Journal of the Assembly of the State of New York at Their Forty-Fifth 
Session, Begun and Held at the Capitol, in the City of Albany, the First Day of 
January, 1822. 1822. Albany: Cantine & Leake.

Citiranje više dela istog autora

Klermont i Ajzenberg smatraju (Clermont, Eisenberg 1992, broj strane; 
1998, broj strane)...

Basta ističe (2001, broj strane; 2003, broj strane)...

Citiranje više dela istog autora iz iste godine

T: (White 1991a, page)

L: White, James A. 1991a. Shareholder-Rights Movement Sways a Number 
of Big Companies. Wall Street Journal. April 4.

Istovremeno citiranje više autora i dela

(Grogger 1991, broj strane; Witte 1980, broj strane; Levitt 1997, broj 
strane)

(Popović 2017, broj strane; Labus 2014, broj strane; Vasiljević 2013, broj 
strane)

Poglavlje u knjizi

T: Holms (Holmes 1988, broj strane) tvrdi...

L: Holmes, Stephen. 1988. Precommitment and the Paradox of Democracy. 
195–240. Constitutionalism and Democracy, ed. John Elster, Rune Slagstad. 
Cambridge: Cambridge University Press.
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Poglavlje u delu koje je izdato u više tomova

T: Švarc i Sajks (Schwartz, Sykes 1998, broj strane) tvrde suprotno.

L: Schwartz, Warren F., Alan O. Sykes. 1998. Most-Favoured-Nation 
Obligations in International Trade. 660–664. The New Palgrave Dictionary of 
Economics and the Law, Vol. II, ed. Peter Newman. London: MacMillan.

Knjiga sa više izdanja

T: Koristeći Grinov metod (Greene 1997), napravili smo model koji...

L: Greene, William H. 1997. Econometric Analysis. 3. ed. Upper Saddle 
River, N.J.: Prentice Hall.

T: (Popović 2018, broj strane), R: Popović, Dejan. 2018. Poresko pravo. 16. 
izdanje. Beograd: Pravni fakultet Univerziteta u Beogradu.

Navođenje broja izdanja nije obavezno.

Ponovno izdanje – reprint

T: (Angell, Ames [1832] 1972, 24)

L: Angell, Joseph Kinniaut, Samuel Ames. [1832] 1972. A Treatise on the 
Law of Private Corporations Aggregate. Reprint, New York: Arno Press.

Članak

U spisku literature navode se: prezime i ime autora, broj i godina 
objavljivanja sveske, naziv članka, naziv časopisa, godina izlaženja časopisa, 
stranice. Pri navođenju inostranih časopisa koji ne numerišu sveske taj 
podatak se izostavlja.

T: Taj model koristio je Levin sa saradnicima (Levine et al. 1999, broj 
strane)

L: Levine, Phillip B., Douglas Staiger, Thomas J. Kane, David J. Zimmerman. 
1999. Roe v. Wade and American Fertility. American Journal of Public Health 
89: 199–203.

T: Na to je ukazao Vasiljević (2018, broj strane)
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L: Vasiljević, Mirko. 2/2018. Arbitražni ugovor i interkompanijskopravni 
sporovi. Anali Pravnog fakulteta u Beogradu 66: 7–46.

T: Orlić ističe uticaj uporednog prava na sadržinu Skice (Orlić 2010, 815–
819).

L: Orlić, Miodrag. 10/2010. Subjektivna deliktna odgovornost u srpskom 
pravu. Pravni život 59: 809–840.

Citiranje celog broja časopisa

T: Tome je posvećena jedna sveska časopisa Texas Law Review (1994).

L: Texas Law Review. 1993–1994. Symposium: Law of Bad Faith in Contracts 
and Insurance, special edition 72: 1203–1702.

T: Osiguranje od građanske odgovornosti podrobno je analizirano u 
časopisu Anali Pravnog fakulteta u Beogradu (1982).

L: Anali Pravnog fakulteta u Beogradu. 6/1982. Savetovanje: Neka aktuelna 
pitanja osiguranja od građanske odgovornosti, 30: 939–1288.

Komentari

T: Smit (Smith 1983, broj strane) tvrdi...

L: Smith, John. 1983. Article 175. Unjust Enrichment. 195–240. Commentary 
to the Law on Obligations, ed. Jane Foster. Cambridge: Cambridge University 
Press.

T: Prema Šmalenbahy (Schmalenbach 2018, broj strane), jasno je da...

L: Schmalenbach, Kirsten. 2018. Article 2. Use of Terms. 29-L: Tomić, 
Janko, Saša Pavlović. 2018. Uporednopravna analiza propisa u oblasti radnog 
prava. Radni dokument br. 7676. Institut za uporedno pravo, Beograd.

T: (Glaeser, Sacerdote 2000)

L: Glaeser, Edward L., Bruce Sacerdote. 2000. The Determinants of 
Punishment: Deterrence, Incapacitation and Vengeance. Working Paper No. 
7676. National Bureau of Economic Research, Cambridge, Mass.
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Lična korespondencija/komunikacija

T: Kao što tvrdi Damnjanović (2017),

L: Damnjanović, Vićentije. 2017. Pismo autoru, 15. januar.

T: (Welch 1998)

L: Welch, Thomas. 1998. Letter to author, 15 January.

Stabilni internet protokol (URL)

T: Prema Zavodu za intelektualnu svojinu Republike Srbije (2018),

L: Zavod za intelektualnu svojinu Republike Srbije. 2018. Godišnji izveštaj 
o radu za 2017. godinu. http://www.zis.gov.rs/o-zavodu/godisnji-izvestaji.50.
html, poslednji pristup 28. marta 2018.

T: According to the Intellectual Property Office (2018)

L: R.S. Intellectual Property Office. 2018. Annual Report for 2017. http://
www.zis.gov.rs/about-us/annual-report.106.html, last visited 28 February 
2019.

U štampi

T: (Bogdanović 2019, broj strane)

L: Bogdanović, Luka. 2019. Ekonomske posledice ugovaranja klauzule 
najpovlašćenije nacije u bilateralnim investicionim sporazumima. Nomos, 
tom 11, u štampi.

T: (Spier 2003, broj strane)

L: Spier, Kathryn E. 2003. The Use of Most-Favored-Nations Clauses in 
Settlement of Litigation. RAND Journal of Economics, vol. 34, in press.

Prihvaćeno za objavljivanje

T: U jednom istraživanju (Petrović, prihvaćeno za objavljivanje) posebno 
se ističe značaj prava manjinskih akcionara za funkcionisanje akcionarskog 
društva.
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L: Petrović, Marko. Prihvaćeno za objavljivanje. Prava manjinskih akcionara 
u kontekstu funkcionisanja skupštine akcionarskog društva. Pravni život.

T: Jedna studija (Joyce, prihvaćeno za objavljivanje) odnosi se na 
Kolumbijski distrikt.

L: Joyce, Ted. Forthcoming. Did Legalized Abortion Lower Crime? Journal 
of Human Resources.

Sudska praksa

F(usnote): Vrhovni sud Srbije, Rev. 1354/06, 6. 9. 2006, Paragraf 
Lex; Vrhovni sud Srbije, Rev. 2331/96, 3. 7. 1996, Bilten sudske prakse 
Vrhovnog suda Srbije 4/96, 27; CJEU, case C-20/12, Giersch and Others, 
ECLI:EU:C:2013:411, para. 16; Opinion of AG Mengozzi to CJEU, case 
C-20/12, Giersch and Others, ECLI:EU:C:2013:411, para. 16.

T: Za reference u tekstu koristiti skraćenice (VSS Rev. 1354/06; CJEU 
C-20/12 ili Giersch and Others; Opinion of AG Mengozzi) konzistentno u 
celom članku.

L: Ne treba navoditi sudsku praksu u spisku korišćene literature.

Zakoni i drugi propisi

F: Zakonik o krivičnom postupku, Službeni glasnik RS 72/2011, 101/2011, 
121/2012, 32/2013, 45/2013 i 55/2014, čl. 2, st. 1, tač. 3; Regulation (EU) 
No. 1052/2013 establishing the European Border Surveillance System 
(Eurosur), OJ L 295 of 6/11/2013, Art. 2 (3); Directive 2013/32/EU on 
common procedures for granting and withdrawing international protection 
(recast), OJ L 180 of 29/6/2013, 60, Art 6 (3).

T: Za reference u tekstu koristiti skraćenice (ZKP ili ZKP RS; Regulation 
No. 1052/2013; Directive 2013/32) konzistentno u celom članku.

L: Ne treba navoditi propise u spisku korišćene literature.

4. PRILOZI, TABELE I SLIKE

Fusnote u prilozima numerišu se bez prekida kao nastavak na one u 
ostatku teksta.
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Numeracija jednačina, tabela i slika u prilozima počinje sa 1 (jednačina 
A1, tabela A1, slika A1 itd., za prilog A; jednačina B1, tabela B1, slika B1 itd., 
za prilog B).

Na strani može biti samo jedna tabela. Tabela može zauzimati više od 
jedne strane.

Tabele imaju kratke naslove. Dodatna objašnjenja se navode u 
napomenama na dnu tabele.

Treba identifikovati sve količine, jedinice mere i skraćenice za sve unose 
u tabeli.

Izvori se navode u celini na dnu tabele, bez unakrsnih referenci na fusnote 
ili izvore na drugim mestima u članku.

Slike se prilažu u fajlovima odvojeno od teksta i treba da budu jasno 
obeležene.

Ne treba koristiti senčenje ili boju na grafičkim prikazima. Ako je potrebno 
vizuelno istaći pojedine razlike, molimo vas da koristite šrafiranje i unakrsno 
šrafiranje ili drugo sredstvo označavanja.

Ne treba koristiti okvir za tekst ispod ili oko slike.

Molimo vas da koristite font Times New Roman ako postoji bilo kakvo 
slovo ili tekst na slici. Veličina fonta mora biti najmanje 7.

Grafici ne sadrže bilo kakvu boju.

Naslovi slika su navedeni i na zasebnoj stranici sa dvostrukim proredom 
pod nazivom – Legenda korišćenih slika.

Slike ne mogu biti veće od 10 cm x 18 cm. Da bi se izbeglo da slika 
bude značajno smanjena, objašnjenja pojedinih delova slike treba da budu 
postavljena u okviru slike ili ispod nje.
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