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This paper examines the implications of Saudi Arabia’s accession to the UN 
Convention on Contracts for the International Sale of Goods (CISG) in August 
2023. Saudi Arabia joined only Parts I and II, postponing a decision on Part 
III pending further analysis of its compatibility with Sharia law. Two months 
earlier, Saudi Arabia enacted the Civil Transactions Act (CTA), its first civil 
law codification, largely replacing Sharia in contractual and non-contractual 
obligations. However, the CTA lacks conflict rules, leaving Saudi Arabia without 
legislation on conflict-of-law rules for sale contracts. This paper explores Saudi 
Arabia’s options for joining Part III of the CISG, the possibility of choosing foreign 
law or the entire CISG before Saudi courts or in arbitration, and compares the 
CISG with the CTA. It assesses the legal and practical challenges of harmonizing 
Saudi Arabia’s new legal framework with international sales law.
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1.	INTRODUCTION

The main goal of this paper is to analyze the circumstances and implications 
of the accession of Saudi Arabia to the United Nations Convention on 
Contracts for the International Sale of Goods  (CISG). The importance of a 
G20 state entering into the CISG is reason enough to conduct this analysis, 
however, the true motive for this paper is the complex and interesting legal 
situation created by joining the CISG. Saudi Arabia’s legal system is Sharia-
based. Saudi Arabia acceded only to Parts I and II of the CISG and not to 
the entire Convention, adopting almost simultaneously its first ever civil law 
codification, while still not accepting any conflict rules except in arbitration. 
This paper aims to shed light on these exciting developments, for potential 
foreign investors and their lawyers, who need to adjust their contracts, as 
well as for Saudi legal professionals and researchers, who are equally busy 
catching up with the fast pace of Saudi legislative evolution. Under different 
circumstances, the paper would aim to clearly identify the advantages and 
disadvantages for Saudi and foreign contractual partners when choosing the 
CISG over Saudi national law. However, the depth of such analysis is limited 
due to the fact that the application of the new Saudi Civil Transactions Act 
(CTA)1 in practice has started only very recently, and judicial practice and 
research are still scarce. Saudi Arabia is the only state to join only parts I and 
II of the CISG, yet it has never been discussed to what extent and how the 
CISG can be effective when applied with such restrictions. Due to the given 
limitations, the paper aims to give a comprehensive overview of potential 
legal questions that may arise from Saudi Arabia’s accession to the CISG, 
while an in-depth analysis will be conducted only for selected questions that 
the authors deem most important and appropriate.

2.	SAUDI ARABIA’S ACCESSION TO PARTS I AND II OF THE CISG

On 3 August 2023 Saudi Arabia acceded to the UN Convention on 
Contracts for the International Sale of Goods and became the 96th party to 
the Convention, which entered into force in Saudi Arabia on 1 September 
2024.2 This development came as somewhat of a surprise, as so far Bahrain 
was the only Gulf Cooperation Council (GCC) member state to become party 

1	 Royal Decree No. M/191, 18 June 2023.
2	 United Nations, Status: United Nations Convention on Contracts for the 
International Sale of Goods (Vienna, 1980) (CISG). https://uncitral.un.org/en/texts/
salegoods/conventions/sale_of_goods/cisg/status (last visited February 17, 2025).

https://uncitral.un.org/en/texts/salegoods/conventions/sale_of_goods/cisg/status
https://uncitral.un.org/en/texts/salegoods/conventions/sale_of_goods/cisg/status
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to the Convention, furthermore, it is only the eighth state from the Arab 
world to do so, after Egypt, Syria, Iraq, Mauritania, Lebanon, Bahrain, and 
Palestine.3

The main reason for the slow and scarce accession of Arab states to the 
CISG is because of the potential incompatibility of the CISG with Sharia 
(Spagnolo, Bhatti 2023, 155), in particular with regards to the provisions of 
Articles 78 and 84 (1) CISG, providing for the charging of interest in case of 
late payment or refund of the price. That is why Saudi Arabia, at least for the 
time being, has joined only Parts I and II of the CISG, and not Part III where 
the said provisions on interest are found. Officially, Saudi Arabia is reviewing 
the compatibility of Part III of the CISG with Sharia and will later make its 
decision whether to join Part III.4 The final decision of Saudi Arabia to join 
or not to join Part III of the CISG may have a huge impact on other GCC, Arab 
and other states influence by Sharia law, should they consider joining CISG 
in the future.

For those readers who have not examined the CISG text in a while, just 
a quick reminder: Parts I and II cover only the first 24 articles of the CISG, 
regulating the CISG’s applicability, general terms, and formation of contracts. 
Arguably, the heart of the CISG is found in Articles 25–89. Saudi Arabia 
became the first state in history to make a reservation regarding Article 
92 (1) CISG and not join Part III of the Convention. In the past, there were 
cases involving Nordic states that under Article 92 CISG made reservations 
to Part II of the CISG, which regulates the formation of the contract. All of 
these reservations have since been withdrawn, and Part II applies in all 
Contracting States (Ferrari 2018, 214; Schmidt-Kessel 2016, 263). However, 
Part II does not carry the same weight as Part III of the CISG. Joining only 
Parts I and II does not render accession to the CISG meaningless, as we will 
show later in the paper. Let us first look at how it was possible that the 
text of the most successful substantive law convention in the world contains 
provision on interest.

3	 Egypt on 1 January 1988, Syria on 1 January 1988, Iraq on 1 April 1991, 
Mauritania on 1 September 2000, Lebanon on 1 December 2009 and Bahrain on 1 
October 2011 and Palestine 1 January 2019.
4	 Resolution No. 3, Saudi Arabia’s Accession to the United Nations Convention on 
Contracts for the International Sale of Goods (CISG), adopted 11 April 1980, Royal 
Decree No. M/196, 4 Dhu al-Hijjah 1444 AH (22 June 2023), Kingdom of Saudi 
Arabia. https://ncar.gov.sa (last visited February 17, 2025).
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2.1.	How Were Provisions on Interest Included in the CISG and 
Could They Have Been Avoided?

From the current perspective, a provision on interest in the CISG seems 
quite culturally insensitive. The CISG is the most important substantive law 
convention drafted by UNCITRAL that is intended to be joined by as many 
states as possible. However, the legislative history shows that provisions on 
interest could have been easily avoided, at least not in the case of Article 
78. The predecessor of the CISG, the UNIDROIT Convention Relating to 
a Uniform Law on the International Sale of Goods (ULIS),5 contained 
provisions corresponding to Articles 78 and 84 CISG in its Articles 83 and 
81, respectively. Therefore, the first draft of the CISG contained similar 
provisions (Bacher 2016, 1112, para. 4). Yet, the working group revising the 
first draft recommended removing the provision corresponding to today’s 
Article 78, because there were a number of countries that set maximum 
rates for interest within their public policy, as well as countries that prohibit 
charging of any interest, and many developing countries especially opposed 
such provisions.6

The representative of Egypt participated actively in the discussion 
reminding the delegates that “certain countries and legal systems, whose 
religions forbade the payment of interest, attached special importance to the 
question under discussion. Those countries were often wealthy; some of them 
were oil-exporting countries; others consumed great quantities of goods 
from the developed countries. If they – and the major consumers among 
them in particular – were to be encouraged to adhere to the Convention, 
that instrument should not deal with the matter of interest in a manner 
unacceptable to them; [...] it would be advisable to provide for reservations 
which would permit any country, particularly those where the concept of 
interest was incompatible with their religion, to apply the relevant clauses 
in a different manner.” He further pointed out that he “was unaware of any 
refusal on the part of such countries to charge interest on loans or credit 
offered in international relations. It might be that another term was used, in 
which case it would be easy to add after the word ‘interests’ in the proposed 
provisions a phrase such as ‘or any other corresponding fee’.”7

5	 Convention relating to a Uniform Law on the International Sale of Goods, The 
Hague, 1 July 1964. 
6	 Report of Committee of the Whole I relating to the draft Convention on the 
International Sale of Goods, A/32/17, 25–64, paras. 496–499.
7	 UN Conference on CISG 1980, paras. 10 and 14. 
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The representative of Iraq also emphasized that “as the representative 
of Egypt had done, that certain Arab countries did not charge interest. 
His delegation would have preferred that there were no reference at all to 
interest in the Convention. If, however, a provision concerning that question 
had to be included it would be desirable, in order to make it possible for the 
countries which did not charge interest to accede to the Convention, to allow 
them expressly to enter a reservation to such a provision.”8

The representative of Canada supported the proposals of the Arab states: 
“referring to the comments of the representative of Iraq, he thought that 
two solutions might be envisaged: Arab countries concluding a contract 
with other countries not belonging to the same system might omit all 
references to interest; or else, application of the article relating to interest 
might be optional; countries would be free to accept or reject the provisions 
concerned at the time of accession to the Convention.”9

The representative from Yugoslavia emphasized the need to protect 
developing countries: “especially in the case of the developing countries, 
which were mainly purchasers of goods, which lacked financial resources, 
and which consequently found themselves frequently in arrears. She readily 
understood the position of those delegations which would prefer the 
Convention not to deal with interest.”10

In the end, regardless of the fact that many states opposed such provisions, 
they were simply outvoted and Article 78 was adopted. The discussion on 
Article 84 was linked to the work on Article 78 and eventually they were 
both adopted.11 Without wanting to engage with hypotheticals too deeply, 
it is likely that today, with Saudi Arabia being member of G2012 and with 
the significance of the GCC and the Arab states in the global economy, the 
outcome of the voting might be different. The voices of Egypt, Iraq and 
Canada, explaining the risk that states whose legal system is based on Sharia 
may not be willing to become of party because of two single provisions on 
interest, would likely raise more concern now than they did in 1980. Both 
proposals, the first one for a reservation option regarding Articles 78 and 84, 
as raised by Egypt, Iraq and Canada, and the second one to add the phrase 

8	 UN Conference on CISG 1980, para. 20. 
9	 UN Conference on CISG 1980, para. 23.
10	 UN Conference on CISG 1980, para. 11.
11	 UN Conference on CISG 1980, para. 44. 
12	 G20. 2024. G20 Members. https://g20.org/about-g20/g20-members/ (last visited 
December 26, 2024).

https://g20.org/about-g20/g20-members/
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“or any other corresponding fee” after the word “interests” in the proposed 
provisions, as raised by Egypt, would have enabled states with Sharia-based 
law to more easily join the CISG (Spagnolo, Bhatti 2023, 155).

At the time of its adoption, there were already discussion whether Article 
78 CISG would have significant practical importance as creditors would be 
better off recovering their damage under Article 74, except in rare cases 
where the damage would not be recoverable due to an impediment under 
Article 79 (Schlechtriem 1986, 99). However, the absence of importance 
predicted for this provision has been disproven in practice. Economic 
forces, including inflation, have caused sharp increases in interest rates and 
Article 78 poses a threat that encourages voluntary performance (Honnold, 
Flechtner 2009, 601). However, due to the many compromises that had to 
be made to adopt Article 78, especially the lack of a concrete interest rate 
or a mechanism to calculate it, the provision has caused great problems in 
practice (Atamer 2018, 1028, para. 3). The CISG Advisory Council tried to 
create a uniform interpretation by proposing that the interest rate be defined 
according to the law of the state where the creditor has its place of business 
(CISG Advisory Council 2013b, 3.36). However, this is exactly the solution 
that the states that opposed the adoption of Article 78 feared the most, 
as it creates further social imbalance between the states who will usually 
be the place of business of the creditor and the state of the debtor. The 
problems caused by the lack of details under Article 78 may be overcome by 
agreement of the parties. However, the question arises whether the adoption 
of Articles 78 and 84 (1) was worth the potential exclusion of Sharia states, 
if an agreement of parties overriding the CISG provisions is the only solution 
that would provide legal security. Finaly, even an agreement of the parties 
may not provide final resolution, as some states have set maximum interest 
rates or the agreement may violate public policy of some states in other 
ways (Spagnolo, Bhatti 2023, 161), which could lead to non-enforceability 
of foreign judgments or arbitral awards, if they provide for a higher interest 
rate (Bacher 2016, 1124, para. 50).

The exclusion of one entire group of states with Sharia background from 
joining the CISG should not have been achieved because of Article 78 and 
84 (1), which cause great problems in practice and where the divergence is 
such that a uniform rule is not acceptable to the CISG parties. Alternatively, a 
solution like Article 28, which allows common law states to avoid remedies 
not available under their own law, would have been acceptable to Sharia states 
with regards to Articles 78 and 84. While it may not seem pertinent to compare 
the importance of common law states and Sharia law states, it is difficult not to 
see a different treatment when comparing Article 28 CISG as a favor to common 
law states and Article 78 as a clear exclusion of Sharia law states.
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2.2.	Application of Parts I and II of the CISG in Saudi Arabia – Can It 
Work Without Part III?

For now, only Parts I and II, i.e., Articles 1–24 of the CISG, will be applicable 
in Saudi Arabia. As is widely known, apart from the extensive provisions on 
the applicability of the CISG in Articles 1–6, Articles 1–24 regulate solely 
the interpretation of the CISG, interpretation of parties’ statements, trade 
usages, and contract formation. We may surmise that from a practical 
perspective that a Saudi judge would only apply the CISG to see whether 
a sales contract is validly concluded (Arts. 14–24 CISG), and possibly to 
interpret the contract (Art. 8 CISG) and to include trade usages (Art. 9 CISG), 
while questions of potential breach of contract and remedies would be 
resolved under Saudi domestic law. This kind of dépeçage for very closely 
related issues is certainly not desirable. For example, the parties’ contractual 
obligations would be determined based on their intent and interpretation of 
the contract under Article 8 CISG, as well as the offer and acceptance under 
Articles 14–24, but a breach of these obligations would be determined under 
the CTA. This is certainly not how the CISG was designed. It would serve 
the goal of the CISG if Article 8 CISG remained applicable to interpret the 
parties’ conduct to the extent possible, even if it is related to provisions of 
obligations contained in Part III of the CISG.

This can be best perceived in regard to the obligation to interpret the 
obligations of the parties in accordance with the good faith principle under 
Article 7 CISG. As is already well known, the CISG does not contain a general 
good faith principle typical for civil law and Sharia law states, but merely 
states that “[i]n the interpretation of this Convention, regard is to be had to (...) 
the observance of good faith in international trade.” This duty interpretation 
is understood to oblige courts to interpret the existing obligations of the 
parties, codified within the CISG, to perform their obligations in good faith, 
rather than to create additional obligations and duties based on the good 
faith principles (Honnold, Flechtner 2009, 95). The observance of good faith 
in international trade (Art. 7 (1) CISG), may have two important areas of 
application in conjunction with Articles 1–24 CISG. One of them is primarily 
applied by civil law courts, requiring the party introducing standards 
terms to make them available to the other party by relying on good faith in 
international trade (Article 7 (1) CISG).13 The second important implication 

13	 See Schwenzer Hachem 2016b, 127. The CISG Advisory Council adopted a more 
differentiated approach to the duty of the offeree to make their standard terms 
available to the other party, but without relying on good faith in international 
trade (Art. 7 (1) CISG) (CISG Advisory Council 2013a). This may be a good example 
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of good faith application is to communicate to the offeror the modifications 
they made to their acceptance of the offer under Article 21 CISG (Honnold, 
Flechtner 2009, 95). However, the most important areas of application of the 
good faith provision under Article 7 (1) CISG are lost without the application 
of Part III of the CISG. These include: observing good faith when mitigating 
damages (Art. 77), prohibiting the abuse of rights when asking for specific 
performance (Art. 46 (1)), the principle of venire contra factum proprium 
when the obligee caused the impediment to obligor’s performance (Art. 
80), etc. (Perales Viscasillas 2018, 123, para. 27). Articles 1–24, which are 
currently in effect in Saudi Arabia, for the most part do not regulate any 
obligations of the parties and the duty to interpret them in good faith almost 
runs completely empty. When Nordic states made a reservation under 
Article 92 CISG to Part II of the CISG, which regulates the formation of the 
contract, this was less likely to cause practical problems in application, as 
the formation of contract in Part II can more easily be disconnected from 
Part I and III.

It is likely that there are many more and even more adequate examples 
of how Parts I–III of the CISG were meant to function together, and such 
systematic interpretation becomes lost when only Parts I and II of the CISG are 
applicable. An inevitable question is whether its currently more advisable for 
the parties to exclude the application of the CISG to their contract, considering 
that they would otherwise face the application of two different legal regimes to 
certain core contractual issues. The main benefit of preserving the application 
of Parts I and II CISG (by not excluding the CISG explicitly) is to ensure the 
international validity of the contract, at least with regard to contract formation 
issues governed by the CISG. Also, as will be analyzed below, the Saudi CTA 
and Parts I and II of the CISG are quite compatible and their joint application 
should not cause any major contradictions, which will be apparent based on 
our analysis. However, it is inevitable that many parties would feel safer either 
by excluding the CISG entirely, or by incorporating Part III of the CISG into 
their contract, with the exception of Articles 78 and 84, to ensure that the 
CISG would become applicable in its entirety. This way of “substantive” choice 
of law by incorporating the CISG into the contract (Meškić 2012, 12),14 is also 
safer than a conflict rules choice of law of a foreign state that is a party to the 

of extensive use of good faith, which is in line with civil law traditions but not 
elsewhere, as Art. 19 CISG merely regulates a reply to an offer that contains different 
terms and may amount to a counter-offer.
14	 Substantive, as opposed to the conflict-rules, choice of law (German 
materriellrechtliche vs. kollisionsrechtliche Rechtswahl) is a way of incorporating 
the law fully or in part into the contract and thereby avoiding any prohibition that 
may exist in the domestic legal system lex fori and apply to such a choice of law.
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CISG (Art. 1 (1)(b)), because Saudi Arabia does not have conflict rules except 
in arbitration, as will be elaborated further below. Therefore, it is possible that 
a choice of law would not be honored before courts (except in arbitration), 
while the incorporation of Part III into the contract would be honored as a 
contractual provision, not as foreign law. The disadvantage of such a method, 
in comparison to a standard choice of law clause, is that the contract would 
still be subject to national law and its mandatory law limitations, while a 
choice of foreign law, when validly executed, has the effect of avoiding any 
mandatory limitation of the lex fori, except for its overriding mandatory 
provisions (Meškić 2012, 12). The other option is to simply exclude the CISG 
expressly, until Saudi Arabia finds a way to join Part III without Articles 78 
and 84.

2.3.	What Are the Options for Saudi Arabia to Join Part III of the 
CISG?

The CISG does not allow reservations for specific articles of the 
convention.15 Instead, Articles 92–98 regulate possible declarations that 
allow a nation to vary the effects of the convention. Article 92 is of particular 
importance for Saudi Arabia, as it allows nations to declare that they will 
not be bound by Part II of the Convention (relating to contract formation) or 
Part III (relating to the rights and obligations of the seller and buyer, and the 
remedies and defenses available to them). As mentioned previously, Saudi 
Arabia has declared that it will not be bound by Part III of the CISG.

The Royal Decree ratifying the CISG by the Kingdom of Saudi Arabia 
contained a resolution delegating the Saudi Minister of Commerce to 
negotiate with other contracting parties of the CISG not to oblige Saudi 
Arabia under Articles 78 and 84 (1) CISG. As explained above, both of 
these articles are related to interest. Saudi Arabia determined that it would 
not be able to abide by its international obligation to honor the CISG if it 
accepted what is contained in Articles 78 and 84 (1). Saudi judges have been 
traditionally opposed to interest, deeming such enforcement to be contrary 
to the public policy of Saudi Arabia (Al-Sulaim 2021, 847–852).

The question of CISG compatibility with Sharia has already been 
discussed in comparative literature. The discussion has traditionally focused 
on the violation of Sharia by Article 78, as interest constitutes prohibited 

15	 CISG, Art. 98 (“No reservations are permitted except those expressly authorized 
in this Convention.”)
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usury or riba (Akaddaf 2001, 46), while more comprehensive works also 
include the prohibition of speculation or gharar (CISG Advisory Council 
2013b, 3.43). As Article 78 already leaves the applicable interest rate open, 
Schroeter suggests that whenever a party with its place of business in a 
Sharia state is involved, the interest rate should be zero (Schroeter 2018, 
38). Interestingly enough, the CISG Advisory Council, in its Opinion No. 14, 
expresses the same view. Firstly, it declares that the interest rate would 
be calculated based on the law of the creditor’s place of business. But the 
CISG Advisory Council acknowledges that the interest might be prohibited 
under the law of the creditor and in such case the interest rate would be 
zero (CISG Advisory Council 2013b, 3.36); the creditor may only request 
damages that are available under Article 74 CISG. Clearly, the CISG Advisory 
Council tries to find solutions for situations involving Sharia law states and 
this effort deserves support, however, the current analysis stops a bit short 
of a comprehensive approach. Firstly, from the perspective of Saudi courts, it 
would be difficult to apply the law of the creditor, as Saudi Arabia does not 
(yet) accept conflict rules, and a Saudi judge is very unlikely to follow such 
hidden conflict rule within Article 78 CISG.16 Secondly, should Saudi Arabia 
join Part III of the CISG, it would need to be made clear to the deciding body 
that even if the law of the creditor does provide for an interest rate, such 
judgement or arbitral award would not be enforceable in Saudi Arabia, at 
least in the part where interest has been awarded.

This section would be unfit to address the full status of interest in the 
Kingdom.17 The sensitivity of the issue also needs to be fully respected. Instead, 
the discussion on interest should be limited to the form of full retribution, 
compensation or unjust enrichment, a sign of restitutio in integrum (Song 
2007, 722; Spagnolo, Bhatti 2023, 161–164). In other words, interest within 
the understanding in Saudi Arabia must be viewed as a method to receive full 
compensation to the injured party in a contractual relationship, something 
that the CTA (Art. 163) and the CISG afford (Djordjevic 2018, 958).18

Besides interest, one should also ask to what extent do other clauses of 
the CISG are compatible with Sharia. For example, Articles 71–73, entailing 
the suspension of performance of the obligation based on the prognosis 

16	 Further analysis of the lack of Saudi conflict rules and how it affects the 
application of the CISG is provided below.
17	 Legal instruments that would allow for certain fees related to interest in Saudi 
Arabia or Sharia-based systems in general have been a hot topic in literature for 
quite a while, with regards to Islamic banking and contractual clauses, such as 
penalty clauses, liquidated damages, loss of profit, etc.
18	 It is viewed that full compensation is a general principle of the CISG.
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that the other party will not perform under Article 71, the anticipatory 
breach under Article 72, and the avoidance of contract for future installment 
based on the prognosis related to the performance of previous installments 
under Article 73, may pose some issues with the Sharia prohibition related 
to gharar, the general prohibition of matters whose consequences are 
speculative or excessively uncertain, e.g., gambling (Hallaq 2009, 255).19 
The standard of prognosis whether in the future one party will not perform, 
and therefore the other party may suspend its performance or even avoid 
the contract, may just be to uncertain and violate the prohibition of gharar. 
The view that anticipatory breach, as available in common law systems is 
not compatible with gharar, has been expressed before (Adunola 2019, 11–
18). The current standard (Art. 71) that after the conclusion of the contract 
“it becomes apparent” that the other party will not perform, in literature 
and practice requires a “high” or “substantial degree” of likelihood (Saidov 
2018, 895, para. 19), but not “very high” probability or “one bordering on 
certainty” (Brunner, Berchtold 2019, 487, para. 19). While the threshold 
for Article 72 is slightly stricter, it is still not “almost certainly” (Brunner, 
Altenkirch 2019, 497, para. 5), but it should be “obvious to everybody” 
(Saidov 2018, 922, para. 7). Such speculative actions taken by parties 
based on prognosis would be scrutinized against the prohibition of gharar 
before the Saudi courts and more often than not may fail the test. This 
concern would largely be removed if the Saudi legislator passes the new 
Commercial Transaction Act without changes to the draft. Namely Article 
92 of the draft Saudi Commercial Transaction Act states that if one of the 
parties fails to fulfill its obligation regarding periodic supplies, the other 
party is not allowed to terminate the contract unless the failure to perform 
would cause significant harm to it or undermine the confidence in the 
ability of the defaulting party to continue supplying subsequent items 
regularly (Almazyad 2024, 4557). Such a provision would clearly open 
the door to anticipatory breach in Saudi law. However, the example of the 
legislative procedure for CTA shows that there may be many changes to the 
initial draft, so the current text of the draft Commercial Transaction Act 
should not be taken as final. Rather, we may shift our focus to the fact that 
some provisions of the CTA do regulate situations typical of anticipatory 
breach, where the probability of future nonperformance of the other party 
is closer to certainty and has therefore been recognized as valid. This is for 
example the case under Article 176 CTA, which states that compensation 
will be due without notice to the debtor, if the performance of the obligation 
becomes impossible or fruitless due to an act by the debtor (Art. 176 (b) 

19	 Gharar means uncertainty as to “ontological possibilities, such as the very 
existence or inexistence of the thing contracted” (Hallaq 2009, 244).
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CTA), or if the debtor states in writing that they will not perform their 
obligation (Art. 176 (e) CTA). Both of these situations would be typical 
for the anticipatory breach, with the remark that they both represent an 
example when there is very high level of probability that the other party 
will not perform (Almazyad 2024, 4555).

Several options exist for Saudi Arabia going forward. A potential 
interpretative declaration,20 which would explain the very restrictive 
interpretation of interest in Saudi Arabia is one option, in which case Saudi 
Arabia could declare that interest which remains within the principle of 
restitutio in integrum may be based on certain contractual clauses. One 
alternative or even an additional option would be to limit the jurisdiction of 
Saudi courts in matters related to interest to certain courts, other than Sharia 
courts; this is what the Kingdom has done to resolve the issue of interest 
occurring in certain specialized areas of law.21 This also shows why such a 
general provision on interest under Article 78 CISG is much less acceptable 
than more specific instruments with a narrow scope of application. A 
potential interpretative declaration could help narrow done the permissible 
interpretation of the provision in Saudi Arabia. Further legislative steps to 
implement fees, such as assigning jurisdiction to specialized committees 
to rule on requests related to a permissible form of interest, could provide 
more legal security.

3.	SAUDI ARABIA’S NEW CTA

The Saudi CTA aims to comprehensively regulate all matters related to 
contractual and noncontractual civil transactions. It regulates, inter alia, 
sources of personal obligations,22 modalities of obligations,23 nominate 

20	 For more information about the legal nature and procedure for issuing 
interpretative declarations see the United Nations 2011.
21	 Saudi Arabia has established judicial committees, which resolve specialized 
issues, e.g., capital market, international customs, and financial disputes. These 
committees have specific jurisdiction. See for example the option of a specialized 
committee to issue a penalty of 10% (Art. 86 of the 2019 Government Tenders and 
Procurement Law), when a bidder violates contractual terms, including delayed 
performance.
22	 This includes general theory for contracts, delicts and unjust enrichment, see 
Civil Transactions Act, Chapter 2.
23	 Including conditions on obligations, transfer of obligations, and extinguishment 
of obligations. See Civil Transaction Act, Chapter 3.
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and innominate contracts,24 and property rights.25 The CTA is one of four 
legal instruments announced in the Specialized Legal Instruments Project 
(Saudi Press Agency 2021). The Specialized Legal Instruments Project is an 
initiative to split from the previous legal system, providing legal instruments 
that regulate legal relationships through legal norms. The announcement 
showcases a previous project intended to have the same impact. The 
“Glossary of Judicial Rules” was envisaged to be obligatory through judicial 
precedents that regulate legal matters through “judicial principles”.26 
However, the project was deemed “not fit for society and its ambitions,” and 
was consequently scrapped (Saudi Press Agency 2021).

It would be a mistake to suggest that the Saudi Arabian civil legal system 
did not legally exist at all before the introduction of the CTA. The CTA was 
issued subsequent to many laws and regulations in the Kingdom. Unlike 
many countries, who adopt a civil code before enacting more specialized 
laws and regulations, the Saudi CTA came after the enactment of more 
specialized laws and regulations. Before the CTA, laws on ancillary rights 
in rem,27 employment contracts,28 insurance,29 and ownership of real estate 
units30 were regulated before, for some examples long before, the CTA ever 
took effect. Even some legal principles of civil law were part of judicial 
practice before the CTA ever took effect (Diwan Al-Mazalim 2021, 124). Such 
a fact suggests that the CTA is not new in the realm of legal civil rules in 
Saudi.

24	 See Art. 30 CTA.
25	 Civil Transaction Act, Part 3.
26	 The Glossary of Judicial Rules compiles several case laws and extracts some 
rules arising from these cases. It does exist today. See BOG n.d.
27	 The Civil Transactions Act does not regulate such matter, see Civil Transaction 
Act, Art. 719 (“Ancillary rights in rem shall be subject to the legal provisions related 
thereto.”); what is meant here is reference to two regulations, Registered Real Estate 
Mortgage Law (2012) Umm Al-Qura [Official Gazette] No. 4422 of 2012; and Law of 
Commercial Pledge (2018) Umm Al-Qura [Official Gazette] No. 4722 of 2018.
28	 Civil Transaction Act, Art. 479 (“An employment contract shall be subject to 
the legal provisions related thereto.”); Labor Law (2005) Umm Al-Qura [Official 
Gazzete] No. 4068 of 2005.
29	 Civil Transaction Act, Art. 607 (“An insurance contract shall be subject to 
the legal provisions related thereto.”); insurance regulations are available on the 
Insurance Authority website: https://www.ia.gov.sa/en/Regulations/systems.html 
(last visited December 16, 2024).
30	 Civil Transaction Act, Art. 640 (“Ownership of real estate units shall be subject 
to the legal provisions related thereto.”); see Law of the Ownership, Subdivision, 
and Management of Real Estate Units (2020) Umm Al-Qura [Official Gazette] No. 
4822 of 2020.

https://www.ia.gov.sa/en/Regulations/systems.html
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One may assume that this Saudi Arabia is subscribing to fully-fledged civil 
law system, but that conclusion may be haste. Foremost, the CTA cannot 
be interpreted and applied completely independently from Sharia. This 
becomes most obvious from the gap filling mechanism. Article 1 states that 
the CTA applies to all matters that are regulated by this law “in letter or 
in implication”. If a gap exists, the general Sharia principles provided for in 
the Concluding Provisions in Article 720 CTA shall apply. Article 720 lists 
forty-one (41) Sharia principles general rules that shall be used for gap 
filling. If these principles offer no solution, then the provisions derived from 
Sharia that are most consistent with this Law shall apply. Admittedly, the 
methodology of determining provisions “most consistent” with this law will 
be more clarified as more case law is published. This suggests that the Saudi 
legal system offers resort to these Sharia principles for the purpose of gap-
filling. Another crucial (and less emphasized) legal revelation is the fact that 
the Judicial Principles issued by the Saudi Supreme Court are now grounds 
for annulling judgements. The Implementation Regulations for the Methods 
of Appeal against Judicial Decisions regulates that a violation of Judicial 
Principles issued by the Supreme Court constitutes a ground for appeal 
against any judgment.31 This provides an element of stare decisis in Saudi 
jurisprudence. In these respects, Saudi law is expected to develop differently 
from other purely civil law systems.

4.	CONFLICT RULES IN SAUDI ARABIA AND WHAT IT MEANS 
FOR THE APPLICABILITY OF THE CISG AND THE SAUDI CTA

It is assumed that all countries accept the fundamental concept that 
national courts may apply foreign law when dealing with international 
transactions. However, this method of private international law is not 
universally adopted and as of present does not exist in Saudi Arabia. While 
some specific conflict rules in certain special areas of law do exist in the legal 
system of Saudi Arabia, there is no conflict rule that would allow a choice of 
law before the courts, which would impact how the CISG and the CTA are 
applied in practice. As a consequence of this notion, this section will briefly 
address potential advantages of arbitration over litigation in Saudi Arabia, at 
least in disputes involving international business transactions.

31	 Implementation Regulations for Methods of Appeal Against Judgments, issued 
by Ministerial Decision No. 512, 5 Muharram 1445 AH (23 July 2023), Kingdom of 
Saudi Arabia. 
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4.1.	The Lack of Regulation of Conflict Rules in Saudi Arabia

In Saudi Arabia there is still no private international law or a similar act 
that would regulate conflict rules (Makhlouf 2023). The other two traditional 
areas of private international law are regulated: international jurisdiction 
within Articles 24–30 of the Saudi Civil Procedure Law, and recognition and 
enforcement of foreign judgements in Article 11 of the Enforcement Law. 
If we look at the neighboring countries from the GCC with similar legal 
tradition, these states have adopted conflict rules either within a separate 
act on private international law, like in Kuwait (Aljarallah 2023)32 and 
Bahrain,33 within the introductory part of their civil transactions acts, like in 
UAE34 and Oman,35 or the Civil Code like, in Qatar.36

This does not mean that the Saudi law does not have any conflict rules; 
saying so would be too simplistic. It is true that the Saudi Basic Code (the 
most supreme law of the land) commands that all courts apply Sharia and 
laws issued by the legislature.37 This article is copied verbatim in Article 1 of 
the Civil Procedure Law,38 Law of the Judiciary,39 and the Law of Procedure 
Before the Board of Grievances.40 This clause may at first define Saudi 
Arabia as a country adopting an absolute unilateralist approach to conflict 
of laws (Hatzimihail 2021, 161).41 The unilateralist approach features the 

32	 Kuwaiti law regulating the legal relationships with foreign elements, Act 
No.5/1961, Official Journal, appendix No. 316 of the 27th of February 1961.
33	 Bahrain, Law No. (6) of 2015 On Conflict of Laws in Civil and Commercial 
Matters with a Foreign Element.
34	 Arts. 10–28 of the Civil Transactions Act of UAE, Federal Law No. (5) of 1985 
concerning the issuance of the civil transactions law of the United Arab Emirates.
35	 Arts. 10–28 of the Civil Transactions Law of Oman, Royal Decree 27/2013.
36	 Arts. 10–38 of the Law No. (22) of 2004 Regarding Promulgating the Civil Code 
22/2004 of Qatar.
37	 See Basic Law of Governance, Royal Order No. A/90, 27 Sha’ban 1412 AH 
(1 March 1992), Kingdom of Saudi Arabia, Art. 48 (“The courts shall apply to cases 
brought before them the provisions of Sharia, as indicated by the Quran and the 
Sunna as well as the laws not in conflict with the Quran and the Sunna enacted by 
the State.”).
38	 Law of Procedure Before Sharia Courts, Royal Decree No. M/1, 22 Muharram 
1435 AH (25 November 2013), Kingdom of Saudi Arabia, Art.1.
39	 Law of the Judiciary, Royal Decree No. M/78, 19 Ramadan 1428 AH (1 October 
2007), Kingdom of Saudi Arabia, Art. 11. 
40	 Law of Procedure Before the Board of Grievances, Royal Decree No. M/3, 22 
Muharram 1435 AH (25 November 2013), Kingdom of Saudi Arabia, Art. 1.
41	 Absolute unilateralism is defined as the application of local laws regardless of 
foreign law applicable.
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specification of the scope of applying your own law, without reference to 
further instances of foreign law applicable (Wolff 1950, 97–98). Clearly, 
many Saudi regulations contain unilateral conflict rules that specify the 
scope when the specific Saudi law may be applicable.42 While this is true, 
Saudi law has developed several multilateral conflict of law rules in the 
Commercial Papers Law43 and Evidence Law,44 in addition to Article 38 of 
the Arbitration Law. A choice of substantive law in contracts may also be 
possible under Article 46 CTA, where reference to standard terms may be 
interpreted to be tantamount to a substantive law applicable to a contract.45 
Saudi Arabia also has touted the idea of establishing an investment court,46 
which may arrive with dedicated multilateral conflict rules.47

Most of the GCC states (Kuwait, Bahrain, UAE) followed the model of the 
conflict rules from the Egyptian Civil Code of 194948 which were themselves 
inspired by the Italian Civil Code of 1942 (Arts. 17–31)49 and remained 

42	 See e.g. Personal Data Protection Law, Royal Decree No. M/19, 9 Safar 1443 AH (16 
September 2021), Kingdom of Saudi Arabia, Art. 2 (“This Law shall apply to any form 
of processing of personal data relating to individuals that is carried out in the Kingdom 
as well as any form of processing of personal data relating to individuals residing in 
the Kingdom that is carried out by an entity outside the Kingdom.”); and Competition 
Law, Royal Decree No. M/75, 29 Jumada al-Thani 1440 AH (6 March 2019), Kingdom of 
Saudi Arabia, Art. 2 (1) (“1. Without prejudice to the provisions of other laws, the provi-
sions of this Law shall apply to: a) all entities within the Kingdom; and b) practices tak-
ing place outside the Kingdom which have an adverse effect on fair competition within 
the Kingdom, in accordance with the provisions of this Law.”).
43	 Law of Commercial Papers, Royal Decree No. M/37, 11 Shawwal 1383 AH 
(25 February 1964), Kingdom of Saudi Arabia, Art. 7 (a conflict rule relating to the 
law applicable to the capacity of the drawer in a bill of exchange).
44	 Law of Evidence, Royal Decree No. M/43, 26 Jumada al-Awwal 1443 AH 
(30 December 2021), Kingdom of Saudi Arabia, Art. 6 (1) (relating to the agreement 
of the parties’ choice on rules of evidence).
45	 CTA, Art. 46 (“If the contracting parties make in the contract an explicit or 
implicit reference to the provisions of a model document, to specific rules, or to any 
other document, the same shall be deemed part of the contract.”) Such agreements 
are be subject to Saudi mandatory provisions of law. The substantive choice of law 
is derived from the substantive law of Saudi Arabia. This depends on the view of 
party autonomy in conflict of laws: a priori or derivative. For specifications on these 
two views on party autonomy, see (Basedow 2015, 125–127).
46	 See Ministry of Investment 2021; Argaam 2024.
47	 This is also corroborated by Saudi Arabia’s choice to not use the declaration 
available in Art. 95 of the CISG, which allows the contracting state not to be bound 
to apply the CISG through the conflict of law rules of another state, see CISG, Arts. 1 
(1)(b) and 95.
48	 Promulgated by Law No. 131 of 1948, amended up to Law No. 55 of 1970.
49	 Approved by the Italian Royal Decree No. 262 of 16 March 1942.
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almost unchanged from the Italian Civil Code of 1865 (Eihawary 2013, 5). 
While the Italian legislator in the meantime modernized the conflict rules 
in the Italian Private International Law Act of 1995,50 the GCC states drafted 
their conflict rules based on a model that is more than a century old.

The solutions provide for party autonomy, as a main principle, and 
alternatively for common habitual residence/domicile of the parties 
(Eihawary 2013, 24)51, and if there is none, for the place of contract conclusion 
(Basedow 2015, 119–121).52 While the primacy of party autonomy to freely 
choose the applicable law deserves praise, the subsidiary connecting factors 
are outdated and the criticism of such solutions is well known. It may be 
worth mentioning that, for example, in the case of online contracts with 
uncertain place of contract conclusion, if the parties did not choose the 
applicable law and they also do not have their habitual residence/domicile 
in the same country, the court may have trouble determining the place of 
contract conclusion. This leads to the undesirable result that despite having 
three subsidiary solutions in the conflict rule, it may become impossible to 
determine the applicable law, probably leading to the application of lex fori.

For Saudi Arabia, there is one important conclusion arising from the 
analysis of the conflict rules regulations in the GCC: Saudi Arabia should 
look for an updated model for its private international law, rather than 
follow solutions that worked well over a century ago in a different economic 
environment. Most prominently, in the area of contractual sale of goods, the 
EU Rome I Regulation53 may serve as a good starting point and/or the Hague 
Convention on the Law Applicable to Contracts for the International Sale of 
Goods.54 Obviously, a full codification of private internation law would need 
to go beyond that and have a modern general part, and regulate international 
jurisdiction, conflicts of laws and recognition and enforcement of foreign 
judgements, as a well-coordinated system of rules based on modern models, 
such as EU private international law regulations (Meškić 2022, 803) and 
more recent national codifications.

50	 Law No. 218 of 31 May 1995.
51	 For example, Art. 17 of the Private International Law of Bahrain provides for 
habitual residence, while Art. 19 of the UAE Civil Transactions Act provides for 
domicile.
52	 For party autonomy in the Middle-East, see Basedow 2015.
53	 Regulation (EC) No.  593/2008 of the European Parliament and of the Council 
of 17 June 2008 on the law applicable to contractual obligations (Rome I), OJ L 177, 
4.7.2008, 6–16.
54	 Convention of 22 December 1986 on the Law Applicable to Contracts for the 
International Sale of Goods.
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Another point is yet to be made: Saudi Arabia does not have a codification 
of conflict rules yet, differently from other GCC countries. The authors 
strongly advocate the adoption of the conflict rules. There are many reasons 
for regulating conflict rules. One of them is quite obvious, as Saudi Arabia is 
one of the very few states in the world that does not have a codified system 
of private international law (Krüger 2017, 1613). One of the goals of the 
Saudi Vision 2030 is to use its geographic location to become an epicenter of 
the trade.55 It is important to guarantee that business parties can choose the 
applicable law as they wish. Trade partners would expect that they have this 
option in Saudi Arabia, as it is available elsewhere; foreign investors may not 
want to submit their contracts to the application of Saudi law as they may 
feel it would give an advantage to the Saudi contract party, or they may not 
be familiar with Saudi legislation and would prefer to opt for a legislation 
that is closer to them. Currently, it is possible to choose foreign applicable 
law only in arbitration, based on Article 38 of the Saudi Arbitration Law.56 
The option to choose the applicable law in arbitration was introduced with 
the reform of Saudi Arbitration Law in 2012 (Alshubaiki, Meškić 2022), 
and in literature it has been called “a small sensation” (Bälz, Almousa 
2013, 251). The choice of law under Article 38 of the Saudi Arbitration 
Law is “subject to Sharia and the public policy of the Kingdom”. Although 
this restriction does not exist in Article 28 of the UNCITRAL Model Law 
on International Commercial Arbitration, it was used as the model for the 
Saudi Arbitration Law, and in practice it should not be of great relevance. 
Public policy is a known reservation to the application of foreign law. It is 
clear that any violation of general principles of Sharia would be equivalent 
to a violation of public policy in the Kingdom and as such would be reason 
for both the annulment of the arbitral award under 50 (2) of the Saudi 
Arbitration Law, and nonenforcement under Article V (2) (b) of the New 
York Convention. Therefore, the public policy and Sharia reservation for the 
choice of law under Article 38 of the Saudi Arbitration Law has more of an 
explanatory character, rather than adding any additional restriction to the 
usual public policy reservation in annulment or enforcement proceedings. 
A Royal Order was issued explaining the meaning of “Sharia” to mean a 
narrow understanding of very fundamental principles of Sharia.57 This 
narrow understanding has been reflected in literature (by an Enforcement 

55	 Vision 2030. n.d. 
56	 Royal Decree No. M/34, dated 16 April 2012.
57	 Royal Order Issued No. 7260 (2012), unpublished (21/03/1443H) (corr. to 
2012).
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Court (see Al-Khader 2016, 114) and court practice.58 If the parties have not 
chosen the applicable substantive law in arbitration under Article 38 of the 
Saudi Arbitration law, the principle of closest connection applies.

4.2.	Impact of the Lack of Conflict Rules on the Applicability of the 
CISG and the Saudi CTA

The lack of conflict rules in Saudi Arabia is of importance both for the CISG 
and for the Saudi CTA. Under Article 1 CISG, Saudi courts would not only apply 
CISG when the place of business of the parties are in different Contracting 
States (Art. 1 (a) CISG), but also when the Saudi private international law 
rules refer to the law of a Contracting State (Art. 1 (b) CISG). If the contracting 
parties have their place of business in different Contracting States to the 
CISG, Saudi courts will apply Part I and II of the CISG, as Saudi Arabia has 
only ratified these two parts at the present. However, if under Article 1 (b) 
CISG, Saudi conflict rules would refer to a law of a Contracting State that 
ratified the entire CISG (which is every other Contracting State other than 
Saudi Arabia), in that case Saudi courts could suddenly apply the entire CISG 
using a back door. This would potentially open the door to the application of 
interest (Arts. 78 and 84 CISG). However, there are no conflict rules in Saudi 
Arabia and therefore Article 1 (b) CISG cannot apply except in arbitration. 
Furthermore, in arbitration under Article 38 of the Saudi Arbitration law, 
the CISG could become applicable only to the extent that it does not violate 
Sharia, which means that Part III could become applicable, but Articles 78 
and 84 CISG would not apply to the extent that they violate Sharia. Saudi 
Arabia could have made a declaration under Article 95 CISG that Article 1 
(b) CISG will not apply to Saudi Arabia, but it did not. This means that any 
adoption of conflict rules in the future could potentially open the door to 
the application of Part III of the CISG under Article 1 (b) CISG. However, no 
judge in Saudi Arabia would approve a claim for interest under Articles 78 
and 84 CISG. Simply, any future legislation on conflict rules would certainly 
provide for a public policy reservation, as this is common in comparative 
law. Even without such reservation, no judge in Saudi Arabia would grant 

58	 Judgement No. 4151/1/G, 1 BOG Reporter of 1436H 139, 142 (1435H (corr. to 
2014), Riyadh Administrative Court of Appeal); Judgement No. 26/D/TG 3/2, 1 BOG 
Reporter of 1434H 273, 328 (1433H (corr. to 2012), Jeddah Administrative Court of 
Appeal); Judgment No. 5190/2/S, 1 BOG Reporter of 1436H 147, 167 (1436H (corr. 
to 2015), Riyadh Administrative Court of Appeal); Judgement No. 117/16/2, 1 BOG 
Reporter of 1433H 215, 305; Judgement No. 5854/2/S, 1 BOG Reporter of 1438H 
146, 149 (1437H (corr. to 2015), Administrative Court of Appeal).
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interest that violates Sharia, as Sharia is part of the constitution of Saudi 
Arabia. Currently, the lack of conflict rule regulation leaves Article 1 (b) CISG 
without any scope of application before Saudi courts.

Furthermore, the lack of conflict rules simply means that the Saudi CTA 
always applies before Saudi courts to sale of goods contracts, when Parts I or 
II of the CISG are not applicable. This further means that any gap within the 
CISG under Article 7 (2) CISG, in absence of any gap filling CISG principles, 
will be filled by the Saudi CTA.

As a concluding remark to the conflict rules, it would be in line with the 
Saudi Vision 2030 to adopt conflict rules, as this has already been done by 
all other GCC states. On the other hand, the content of such conflict rules 
should not be taken from the GCC states, but from a more recent model, such 
as the EU Rome I Regulation, other EU Regulations, or more recent national 
codifications.

4.3.	Advantages of Arbitration Over Litigation in Cross-Border 
Disputes in Saudi Arabia

The current lack of conflict rules also provides great advantage to the 
choice of arbitration as a dispute resolution mechanism over litigation in 
Saudi Arabia, as parties may only choose the applicable law in arbitration. 
Furthermore, under Article 11 of the Saudi Enforcement law, Saudi courts 
will not enforce foreign judgements, if a Saudi court would have had 
jurisdiction in the case, had it been brought before Saudi courts. When 
analyzing the Saudi provision on international jurisdiction (Art. 24–30 of the 
Saudi Civil Procedure Law), Saudi courts have jurisdiction whenever a Saudi 
national is the defendant (even if they do not have domicile or residence 
in Saudi; Article 24 of the Saudi Civil Procedure Law). The Saudi Supreme 
Court has also expressly prohibited choice of court agreements in favor of 
foreign courts.59 This means in any given situation, if a foreign party or a 
Saudi national initiate a procedure against a Saudi national in a foreign state 
– the judgement would not be recognized in Saudi Arabia. But even if a Saudi 
brings a claim against a foreign national in a foreign state, such a judgement 
would not be recognized in Saudi Arabia if the foreign national has residence 
in Saudi Arabia (Art. 25 of the Civil Procedure Law), or the obligation 
was initiated or is enforceable in Saudi Arabia, or concerns bankruptcy 

59	 Judgment No. 422596, Supreme Court of Saudi Arabia, Fifth Circuit, 9 Ramadan 
1442 AH (21 April 2021).
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declared or property in Saudi Arabia (Art. 26 of the Civil Procedure Law). 
Simply, Saudi courts have a wide international jurisdiction under Saudi 
Civil Procedure Law and in all of these cases foreign rulings would not be 
recognized. Furthermore, reciprocity is required under Article 11 of the 
Enforcement Law, and according to the implementing regulation of the 
Enforcement Law, the burden of proving the satisfaction of the reciprocity 
treatment requirement lies with the party requesting enforcement.60 This 
may significantly lower the chances of enforcement of a foreign judgement, 
even in the few situations in which Saudi courts do not have jurisdiction.

At the same time, the New York Convention applies for foreign arbitration 
awards. This means that Article 11 of the Enforcement Law does not apply 
to arbitral awards, as international treaties have priority, as stated in that 
very same Article. Statistics published by the Saudi Center for Commercial 
Arbitration in 2023 show that since the Saudi Arbitration Act was adopted 
in 2012, there have been approximately 35,000 applications for enforcement 
with an aggregate value of enforced arbitral awards of just over USD 6.16 
billion (MacPherson, Balfaqeeh 2023, 244). Also, about 92% of the motions 
to annul the arbitral awards were denied by courts.61

Currently, without conflict rules available in litigation and with the 
restrictive legislation on recognition of foreign judgements, arbitration 
is clearly more advantageous for foreign investors. Should litigation be 
preferred by the foreign business partner in any case, it would be wise to 
simply bring the claim to Saudi Arabia, unless a foreign judgment could be 
enforced elsewhere.

5. COMPARISON BETWEEN THE SAUDI CTA AND THE CISG

The CTA performs the function of a “general private law of the land” on 
contractual and noncontractual obligations. It is an important and significant 
piece of legislation that contextualizes all contracts and the temperament 
with which they will be viewed and interpreted, but also noncontractual 
relations, certain property regulations, etc. One the other hand, the CISG has 
a different function. It is an instrument that attempts to unify international 
sales law. The CTA, therefore, differs in function from other specialized 

60	 Art. 11 (6) of the Implementing regulations of the Enforcement Law.
61	 Art. 11 (6) of the Implementing regulations of the Enforcement Law.
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legislations, like the CISG. The paradigm with which we look at the CTA 
and the CISG are distinct. So what service does reviewing these two laws 
provide?

The CTA also governs specialized matters, such as nominal contracts, one 
of which is the sales contracts. Articles 307–360 CTA regulate sales contracts. 
Therefore, both legal instruments constitute significant regulations of sales 
contracts in the Saudi legal system. One obvious purpose of a comparative 
analysis is to help the parties choose between the CTA and the CISG. Initially, 
the CISG will apply with its superseding effect as an international convention 
(Brunner, Maier, Stacher 2019, 25),62 but only with regards to matters 
governed by Parts I and II of the CISG. This means that the comparison may 
show how well Part I and I of the CISG work together with the CTA. However, 
due to the dispositive character of the CISG, parties drafting the contract 
could, based on Article 6CISG, make the choice to expressly or implicitly 
exclude the entire CISG or part of it accordingly. The comparison will serve 
a better educated choice between the CISG and the CTA. Finally, such a 
comparative analysis will serve an epistemological purpose. The CISG is well 
known and researched; the understanding of how the solutions under the 
CTA compare to the CISG helps foreign legal systems to understand Saudi 
law. These purposes justify the comparison.

5.1.	Goods

The CISG does not define goods, but goods are understood very broadly; 
according to case law, CISG “goods” typically are items that are, at the 
moment of delivery, “moveable and tangible”.63

Art 22 (1) CTA defines movable goods as anything that is not an immovable. 
Under Article 22 (2) CTA, movable property shall be deemed immovable 
by destination if the owner of such property places it in a real property 
owned thereby for the purpose of serving or utilizing the real property on a 
permanent basis, even if it is not permanently attached thereto.

62	 Basic Law of Governance, Art. 81 (“The application of this Law shall not 
prejudice treaties and agreements with states and international organizations and 
agencies to which the Kingdom of Saudi Arabia is party.”)
63	 See Cour d’appel de Grenoble (France) 26 April 1995, Marques Roque v. Manin 
Reviere (Second hand portable warehouse shed), CISG-Online 154 (Pace). See 
Kantonsgericht des Kantons Zug (Switzerland) 21 October 1999 (PVC and other 
synthetic materials), CISG-Online 491 (Pace); for further references, see Mistelis 
2018, para. 37.
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The CISG and the CTA follow different understandings, since for the CISG it 
is decisive whether the goods are movable at the time of delivery, regardless 
of whether they will (permanently or not) become attachable to land. This 
is the dominant view in the literature and is also reflected in case law, for 
example in the case of a turnkey contract of sale of an entire production 
plant.64 Under the CTA, however, if such a movable good becomes part of 
an immovable, even if it is not permanently attached to it, it is no longer 
considered a good.

The most important conclusion is that the national understanding of 
movable against immovable property, does not impact the applicability of 
the CISG. In accordance with Article 7(1) CISG, goods are to be interpreted 
autonomously, regarding the international character of the CISG and the 
need to promote uniformity in its application. When deciding whether the 
CISG applies to goods in Saudi Arabia, Article 22 CTA will not be taken into 
consideration, but rather the understanding of goods within the CISG itself.

5.2.	Formation

When it comes to the form of the contract, the freedom of form envisaged 
by Article 11 CISG is fully embedded in Article 33 (2) CTA, which states that 
intent may be expressed verbally, in writing, by a discernible sign, or by 
exchange, and it may be expressed explicitly or implicitly, unless otherwise 
required by legal provisions, agreement, or the nature of the dealing. 
Furthermore, under Article 10 of the Saudi Electronic Transactions Act65 
offer and acceptance concluded by electronic means shall be deemed valid 
and enforceable.

On the other hand, there are slight differences in the regulation of the 
offer and the acceptance. Under Article 34 (1) CTA, the display of goods and 
services and the indication of their prices is deemed an offer, unless proven 
otherwise. An advertisement indicating prices is not deemed an offer, unless 
evidence exists that it is intended as an offer (Art. 34 (2) CTA). While the 
CTA and the CISG do both consider an advertisement to be an invitation to 
make an offer, under Article 14 (2) CISG it is clarified that CISG is stricter 
with its requirement that the offer needs to be addressed to one or more 

64	 Swiss Federal Supreme Court, Switzerland, 16 July 2012 – 4A_753/2011, CISG-
online, case 2371; Schwenzer, Hachem 2016a, para. 22, 71; Brunner, Feit 2019, 39, 
para. 4.
65	 Royal Decree No. M/18, 26 March 2007.
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persons, as otherwise it is not be considered an offer. While the display of 
goods and services with price indication is an offer under Article 34 (1) CTA, 
it is not an offer under Article 14 (2) CISG, unless it is addressed to one or 
more specific persons. Article 34 (1) CTA opens the door to have a binding 
offer even to the general public as a rule, as is also the case with Article 1114 
of the French Civil Code (AlSamara 2024, 48). This is opposite to Article 14 
(2) CISG, which considers offers to the public only to be an invitation to 
make an offer. However, in practice there is a significant overlap between the 
two provisions. Namely, under the CISG, an offer to the public displaying the 
intention to be bound, such as the display of the remaining stock or time-
limit for answers, would also be a valid offer (Schroeter 2016, 287; Ferrari 
2018, 229), similarly to Article 34 (1) CTA. When an offer sets a time limit 
for acceptance, it is a binding offer and may not be revoked before the time 
limit expires, both under Article 35 CTA and under Article 16 (2)(a) CISG.

Silence does not mean acceptance unless there is evidence to the contrary, 
under Article 18 CISG and also under Article 37 (1) CTA. Both codifications 
name previous practice between the parties as an example when silence may 
amount to an acceptance (Art. 18 (3) CISG and Art. 37 (2) CTA). Agreement 
on essential terms is sufficient to be a valid acceptance (Art. 42 CTA). 
Disagreement on nonessential terms may be postponed, or decided later by 
the court, unless parties make the contract conclusion conditional upon such 
an agreement (Art. 42 CTA). There is no indication in the law of what such 
essentialia negotii may be, contrary to Article 19 (3) CISG, which attempts 
to list “material” terms that are considered to alter the offer materially, and 
thereby constitute a counter-offer and not acceptance.

5.3.	Contract Interpretation

Contract interpretation is regulated somewhat differently under the 
CTA compared to the CISG. Article 104 CTA firstly determines that clear 
contractual provisions are not subject to interpretation (Art. 104 (1) CTA), 
while contractual provisions that are subject to interpretation interpreted 
in accordance with the common will of the parties (Art. 104 (2) CTA). The 
exclusion of clear provisions from judicial interpretation is in line with the 
model in Article 1192 of the French Civil Code which aims to avoid the risk 
of judicial distortion of party autonomy (AlSamara 2024, 132).

When searching for the common will of the parties, a mix of subjective 
and objective methods of interpretation is used. Namely, under Article 104 
(2) CTA, the mutual intent of the contracting parties must be met rather than 
relying solely on the literal meaning of the text; the interpretation takes into 
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consideration custom, the circumstances of the contract, the nature of the 
dealing, the nature of previous dealings between the contracting parties, 
the status of the contracting parties, and the expected level of trust between 
them. All of the contract terms must be consistent and must not contradict 
each other. Finaly, under Article 104 (3) CTA, the contra proferentem rule 
applies in adhesion contracts, and in case of doubt provisions are interpreted 
in favor of the debtor, which corresponds to Article 1190 of the French 
Civil Code. The CTA here varies from how Saudi courts have interpreted 
conduct of the parties in the past. Following Sharia, the Saudi courts initially 
applied the subjective intention as the primary and only criterion for 
contract interpretation (Ministry of Justice 2018, 33). This became a judicial 
principle that subsequent courts must respect.66 The CTA amended this 
test and promotes a general clause for interpretation. Furthermore, Article 
104 CTA does not directly address noncontractual conduct or statements, 
such as offer, acceptance, notification, or withdrawal. Here, Article 720 CTA 
could potentially come into play. Under Article 720 CTA, Rule 2, in contracts 
effect is given to intention and meaning, not to form. This primary focus on 
intention is in line with the previously explained Sharia principle of contract 
interpretation. The relationship between Articles 104 and 720 CTA is not 
entirely clear. Under Article 720 CTA, the rules set forth in this Article are 
applied in a manner not inconsistent with legal provisions, subject to their 
respective nature, conditions, and exceptions. Article 720 CTA does not 
have the purpose to replace, but rather supplement Article 104 CTA. As 
both provisions clearly refer to the interpretation of contracts, it may be 
understood that Article 720 Rule 2 further emphasizes the importance of 
the parties’ intent. Under Article 104 CTA, it is already required to reach 
outside of the contract to take into account all relevant circumstances, 
especially to consider the mutual trust between the parties, their status, and 
previous dealings. When interpreted together with Article 720 CTA, such 
circumstances may be used to establish the mutual intent of the parties.

The interpretation rules under the CISG are quite different from the ones 
provided by the Saudi CTA. Article 8 CISG does not exclude clear contractual 
provisions from interpretation and establishes a clear hierarchy in favor 
of the subjective method of interpretation (Art. 8 (1) CISG), whereas the 
objective understanding of a third reasonable person (Art. 8 (2) CISG) is 
applied only when the subjective interpretation is not applicable (Brunner, 
Feit 2019, 39). Finaly, for both the subjective and objective interpretation, 

66	 Saudi courts are subject to observing the judicial principles issued by the Saudi 
Supreme Court, see Implementation Regulations for the Ways to Annul Judgements, 
Art. 40 (2023), Umm Al-Qura [Official Gazzette] Issue 4993 year 101.
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the negotiations and subsequent conduct under Article 8 (3) CISG are taken 
into consideration, which clearly opens the door to reach far outside of 
the contract to establish the common intent of the parties (CISG Advisory 
Council 2004). Unlike Article 104 (3) CTA, the CISG does not provide contra 
proferentem rule of interpretation.

5.4.	Content Control Over Standard Terms

A topic that has gained a lot of attention in the past several decades, 
especially with the adoption of EU Council Directive 93/13/EEC67 with the 
large case law of the EU Court of Justice, is the court supervision of unfair 
terms contained in not-individually negotiated agreements. While Article 
2.1.20 of the UNIDROIT Principles of International Commercial Contracts 
(UNIDROIT 2016) provides for content control over surprising terms in 
standard contracts, there is no corresponding provision in the CISG. Only 
Article 19 CISG addresses some of the issues related to valid inclusion of 
standard terms in contracts.68 On the other hand, the Saudi CTA does regulate 
both the inclusion and the fairness control, at least for contracts of adhesion.69 
For the contracts of adhesion to be validly accepted an “acknowledgment of 
the offeror’s non-negotiable conditions” is sufficient. Under Article 96 CTA, 
if a contract of adhesion contains arbitrary conditions, the court may amend 
such conditions or exempt the adhering party therefrom, as required by 
equity. Parties cannot derogate from Article 96 CTA, as any such agreement 
to the contrary is deemed null and void. Both provisions on the contract 
of adhesion are taken literally from the Egyptian Civil Code (Arts. 100 and 
149). What kind of “acknowledgment” is required under Article 40 CISG, 
and which provisions are considered to be “arbitrary” under Article 96 CTA 
will remain to be seen in the further development of theory and practice. 
Moreover, the CTA regulates terms in which one party has abused its rights 

67	 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer 
contracts, OJ L 95, 21.4.1993.
68	 The courts and the CISG Advisory Council attempted to fill the gaps related to 
the inclusion of standard terms in contracts, but not with regards to their content 
as this is not governed by the CISG (CISG Advisory Council 2013a).
69	 While Bälz and Fawzy (2024, 5) do recognize the control over adhesion contracts 
regulated in the Saudi Civil Transaction Act, they conclude that the provision only 
applies to consumer contracts. However, it is not possible to understand from 
where they draw this conclusion. While it is true that adhesion contracts are often 
concluded by consumers, they are also very present in B2B contracts, and the CTA 
does not restrict the application of its Articles 40 and 96 just to consumer contracts, 
but rather it also applies to B2B contracts.
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under the contract. Under Article 29 CTA, a party would be deemed to be 
abusing its rights if “the right is exercised only to harm others, the benefit of 
exercising the right is substantially disproportionate to the harm it causes to 
others, [or] if the right is exercised unlawfully or for other than the intended 
purpose.” Such articles may also form a basis for terminating a contract in 
which one party has abused its rights through any of the three circumstances 
above. The notion of abuse of rights is slightly broad and may be explored 
only before the courts.

5.5.	Nonperformance and Remedies

The idea of a unified concept of contractual breaches has been heralded by 
the late Ernst Rebel (Kleinschmidt 2018, 1076). The CISG’s unified concept of 
nonconformity and remedies may be the most valuable part of the CISG and 
it has impacted later legal instruments (Basedow 2005). The CISG does not 
have specific rules on partial performance, nonperformance, and defective 
performance; they are all united in Article 35 as general nonperformance. 
However, they are currently not applicable in Saudi Arabia as Saudi Arabia 
has acceded to Part III. The Saudi CTA does not have a unified concept of 
nonconformity, as established in Article 35 CISG. Consequently, it does not 
provide for a unified set of remedies, but the remedies depend on the type of 
nonconformity. For example, if there is a third party right to the sold goods, 
the buyer may request for the return of the paid price, i.e., the value of the 
fruits that the buyer is required to reimburse the party claiming ownership, 
i.e., expenses incurred for the buyer, which will not be compensated by the 
party claiming ownership, i.e., luxurious expenses if the seller acted in bad 
faith, and compensation for any harm for establishing ownership (Art. 335 
CTA).

The most general provision on nonconformity in sale may be found in 
Article 338 CTA, obliging the seller to warrant that the sold item is “free 
from any redhibitory defect that would diminish its value or render it unfit 
for its intended use contrary to what is specified in the contract or what can 
be perceived according to its nature or its particular use.” Article 339 CTA 
releases the seller from any warranty for defects, if the defect was known 
to the buyer, the defect is accepted by usage, or if the defect happened after 
delivery. The provision does encompass the contractual agreement on the 
characteristics of the goods, the ordinary use and the particular use, similarly 
to Article 35 CISG, but without a clear hierarchy and additional requirements 
as set in Article 35 CISG. Like the CISG, the CTA does not provide, at least not 
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initially, a “materiality” condition for nonconformity of breaches. Of course, 
the CISG does require a fundamental breach for the use of certain remedies, 
as will be elaborated below.

In case of a defect, the buyer has the right to choose between termination 
or retaining the sold item and ask for the price difference, which is the 
difference between the sale price of the item with and without the defect 
(Art. 338 (2) CTA). The seller may avoid the price reduction by providing 
substitution (Art. 338 (2) CTA). Additionally, the buyer has the right to 
compensation for any harm they incur (Art. 338 (3) CTA).

Firstly, it is noteworthy that Article 338 CTA gives the buyer the right to 
choose between the remedies (Bälz, Fawzy 2024, 10). As such, Saudi law on 
sales does not have a hierarchy of remedies.70 This is in stark contrast to the 
CISG, which prioritizes repair, price reduction and damages as the milder 
remedies, while primarily requiring a fundamental breach of contract for the 
remedies of avoidance (Art. 49 (1) CISG) and substitution (Art. 46 (2) CISG). 
However, the choice of remedies under Article 338 CTA also does not come 
without further requirements. The CTA chapter on sales contracts needs to 
be read together with the general part of the CTA. Article 107 CTA provides 
that the right to terminate the contract may be denied by a judge, if the 
unperformed part is insignificant compared to the obligation. For example, in 
cases of delay of performance or partial nonperformance it would be within 
the discretion of the judge whether termination or a specific performance 
with compensation would be granted (AlSamara 2024, 137). This may differ 
only if the parties agree on a termination clause in their contract (Art. 108 
CTA).

Secondly, there does not seem to be a right to demand repair. This 
would be highly unusual, as in many instances this would be the mildest 
remedy for the seller, and sometimes even preferred by the buyer. However, 
the right to repair may be found in a rather unusual place – within the 
request for compensation. The Saudi legislator established the principle 
for noncontractual damages under Article 136 CTA, stating that the 
compensation shall restore the aggrieved party to their original position 
or the position they would have been in had the harm not occurred. When 
looking at Article 139 CTA, based on the circumstances and the petition 
of the aggrieved party, the court may order that compensation be paid 
in the form of a similar property or that the situation be restored to its 
original condition. This clearly includes repair of things that are damaged 

70	 This, for example, is in line with the Principles of European Contract Law and 
opposite to German law (Schmidt-Kessel 2011, 193).
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by a (noncontractual) harmful act (AlSamara 2024, 204). Finaly, the Saudi 
legislator decided that repair instead or as a part of compensation can also 
be rewarded for contractual damages, as Article 180 CTA states that Articles 
136–139 CTA also apply to contractual compensation, unless otherwise 
agreed. Another significant requirement for contractual compensation may 
be found in Article 180 CTA, which states that if the obligation arises from 
the contract, the debtor who has not committed any act of fraud or gross 
negligence will be liable only for compensating the harm that could have 
been anticipated at the time of contracting. The provision was obviously 
based on Articles 1231–1233 of the French Civil Code. The limitation of 
damages to what could have been anticipated at the time of contracting 
follows the same goal as the foreseeability requirement (Art. 74 CISG).

Thirdly, the connection between contractual and noncontractual 
damages established by Article 180 CTA is highly welcome. The CTA clearly 
distinguishes between contractual and noncontractual damages. Contractual 
damages are somewhat left unregulated and are only mentioned as a remedy 
for breach of contract (Art. 107 CTA) or a consequence of a termination of 
the contract (Art. 111 CTA). On the other hand, noncontractual damages 
are highly developed in Articles 118–143 CTA. Although the general 
provision on liability for damages (Art. 120 CTA), with its wording “[a]ny 
fault causing harm to a third party shall entail liability for compensation,” 
sets valid requirements that could be used to establish contractual liability, 
as the provision only applies to noncontractual liability and there is no 
corresponding provision on contractual liability that would clarify causation, 
fault or similar requirements for contractual damages. Considering that 
under Article 180 CTA, Article 137 CTA also applies to contractual damages, 
the aggrieved party has a duty to mitigate damages, although not stated as 
expressly as in Article 77 CISG and probably also not to the same extent. 
Namely, under Article 137 CTA, a loss shall be deemed a natural result 
of the harmful act if the aggrieved party is unable to avoid such harm by 
exercising the level of care a reasonable person would exercise under similar 
circumstances. Another welcome consequence of Article 137 CTA is that the 
aggrieved party is explicitly entitled to the loss of profit. In the past, Saudi 
courts where reluctant to award loss of profits due to the prohibition of 
speculative transactions under Sharia law, in particular due to the prohibition 
of gharar (Bälz, Fawzy 2024, 7), and therefore a compensation of future or 
uncertain damages caused problems. It is still expected that claims for loss 
of profit will be subject to the strict burden of proof borne by the requesting 
party.
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5.6.	Notice and Time Period

Similarly to the CISG, the CTA does not state a concrete number of days, 
neither for the inspection of goods, nor for the notice of defects. The period 
for inspection is “as soon as possible in a manner that is typical in such 
dealing” (Art. 340 CTA), which is comparable to “within as short a period 
as is practicable in the circumstances” (Art. 38 CISG). Obviously, under the 
CISG there is a rich jurisprudence on what “as short as practicable” means, 
while under the CTA, as a rather recent act, such jurisprudence is yet to be 
established. After the inspection, the buyer notifies the seller of such defect 
“within reasonable time”, which is identical to Article 39 CISG. The difference 
between the two acts lies in the hidden defects that cannot be discovered 
by reasonable inspection. Namely, in case of such hidden defects, the buyer 
needs to notify the seller as soon as they discover the defect under Article 
340 (2) CTA, whereas under Article 39 CISG, the buyer still has a reasonable 
time. It remains to be seen if under Article 340 CTA the reasonable time for 
notice in case of defects that are discoverable by an ordinary inspection, and 
the time period “as soon as” the defect is discovered for hidden defects, will 
be interpreted in practice to mean different amounts of time. Finaly, there is 
an objective time period set in both the CISG and the CTA for claims based 
on defects that were not discoverable by a reasonable inspection. Under 
Article 344 CTA, a claim for warranty against defects may not be heard upon 
the lapse of 180 days from the day of delivery of the sold item, unless the 
seller’s warranty extends beyond such a period. The six-months period is 
significantly shorter than the two years granted by Article 39 CISG.

5.7.	Findings on the Comparison Between the CISG and the Saudi 
CTA

The primary purpose of the comparison conducted here is to shed light 
on the new civil law provisions in Saudi Arabia by comparing them to the 
widely known provisions of the CISG. The Saudi CTA bears no big surprises, 
which is an accomplishment in itself, as one of the primary goals for the 
new CTA was to provide legal security. Considering the rather drastic shift 
from Sharia law to almost comprehensive regulation of civil transactions, it 
seems to be a good strategy to rely heavily on the legal texts of the Egyptian 
and French Civil Code, which have significant practice. Whether the CISG or 
the CTA is more buyer- or seller-friendly is difficult to estimate based on 
this limited analysis, since, for example, the CTA does provide a choice of 
remedies (although under additional conditions), whereas the CISG provides 
a longer time period for notification of defects. At the same time, the 
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comparison did not reveal any obvious contradictions between the solutions 
in the CTA and the CISG that would make it impossible to apply Parts I and 
II of the CISG together with the rest of the provisions of the CTA to the same 
contract. At the current situation, it would be highly advisable to regulate 
matters in greater detail in the contract to avoid any possible obstacles for 
the true intent of the parties to be practiced in cross-border sales contracts.

6. CONCLUSION

Saudi Arabia joining the CISG is an important milestone for both Saudi 
Arabia and the success of the CISG. Saudi Arabia is the only G20 member with 
a Sharia-based legal system and may serve as an inspiration to other Sharia-
based states. The discussion on the Sharia-compatibility of the CISG, which 
has been reopened by Saudi Arabia, may have a great impact on other Sharia-
based states should they consider joining the CISG in the future. In literature 
and even in the CISG Advisory Council Opinion No. 14 there seems to be a 
culturally sensible understanding that the interest rate under Articles 78 and 
84 CISG should be zero, when involving a creditor with a place of business 
in a Sharia-based state. However, such a result is anything but obvious from 
the formulation of Articles 78 and 84 CISG, and it is not realistic to expect 
that the courts would reach such a conclusion. Furthermore, this does not 
resolve the issue that simply any decision involving a party with a place of 
business in Saudi Arabia, whether on the creditor or the debtor side, would 
not be recognized by Saudi courts if it includes interest. The discussion on 
the interpretation of interest in Sharia-based states is highly sensitive; it is 
subject to very detailed and numerous interpretations by Sharia scholars 
and as such must be approached with great caution. One of the possible 
ways forward could be an interpretative declaration by Saudi Arabia on a 
very narrow interpretation of Articles 78 and 84 CISG that may be applied in 
Saudi Arabia, linked to a legislative act that gives jurisdiction to a specialized 
committee to decide disputes that may arise from these provisions. In such 
cases it would require further examination if the provisions of Articles 
71–73 CISG would also demand an interpretative declaration, due to their 
potential violation of gharar. At the same time, the Saudi CTA is a highly 
welcome gap-filling mechanism not only under Article 7 (2) CISG, but also 
as a replacement for Part III of the CISG. The solutions provided in the CTA 
seem quite compatible with Parts I and II of the CISG and may also be linked 
to the established theory and jurisprudence under the French and Egyptian 
Civil Code, which served as models for the CTA. For parties who wish to 
apply the CISG in its entirety to enjoy the benefits of a well-established and 
neutral international legislative framework, the only way is to include the 
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provisions of Part III of the CISG into their contract, without Articles 78 and 
84. Obviously, copy-pasting of provisions would not amount to a choice of 
law, as it is anyway currently unavailable, but rather the Saudi CTA would 
remain applicable to the contract. Such an option should work fine, as most 
provisions on sales contracts in the CTA are dispositive in nature. On the 
contrary, if the parties wish to exclude the CISG, the CTA provides a moder 
legislative framework, while Sharia remains applicable for gap-filing. In 
litigation judges might interpret the CTA in light of Sharia, as this was the 
applicable law for decades. Until Saudi Arabia adopts a system of conflict 
rules applicable before the courts, not only can Article 1 (b) CISG not be 
applied, but arbitration will also have a clear advantage over litigation for 
resolution of international commercial disputes. Overall, the topic of Saudi 
Arabia joining the CISG requires more research and publication, primarily 
on the compatibility of other provisions of the CISG with Sharia – not only 
Articles 78 and 84 CISG – as well as the similarities and differences between 
the CISG and the CTA, as both could not be comprehensively addressed in 
this paper.
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1.	INTRODUCTION

Effective access to justice ensures the protection of substantive rights 
because it entails a fundamental human right to a remedy. According to 
Homburger (1974, 343) and Cappelletti (1989, 272–273), collective access 
to justice is one of the most fascinating features and important achievements 
of modern litigation. It overcomes the legal protection deficits of individual 
litigation, such as legal uncertainty, ignorance of substantive or procedural 
rights, and rational apathy due to a negative cost-benefit analysis of 
litigation as a more efficient and feasible enforcement mechanism, making 
unviable cases viable (Nagy 2019, 20). In the current era of globalisation 
and digitalisation, a single unlawful practice can cause large-scale consumer 
detriment. However, the European legislator’s ongoing efforts to create 
a system that can effectively protect consumers and achieve the internal 
market – as the main goal of EU law, but which differs significantly from the 
US-style opt-out class action – has been characterized by legal scholars as a 
‘trial-and-error approach’ (Uzelac, Voet 2021, 3). The previous Injunctions 
Directive 98/27/EC1 failed to achieve the Union’s objective of effective 
enforcement. This is because it merely provided for the cessation or 
prohibition of harmful practices, without compensation for damages.

In the context of a David vs. Goliath scenario in consumer protection, it 
was imperative to introduce a procedural mechanism capable of providing 
injunctions and redress remedies, to ensure that the internal market 
was a level playing field for traders and consumers. Consequently, the 
Representative Action Directive (EU) 2020/18282 (RAD) was adopted on 
25 November 2020, as the culmination of a complex political and policy-
making process, characterized by compromise, industry pressure, lobbying 
and differing national considerations (Hodges 2013, 68–78). Member States 
were given a two-year period to transpose the RAD by 25 December 2022, 
and a six-month window to implement and apply it from 25 June 2023.3 This 
paper argues that locus standi and funding, as the most important elements 

1	 Directive 98/27/EC of the European Parliament and of the Council of 19 May 
1998 on injunctions for the protection of consumer interests, OJ L166/51 of 11 June 
1998 repealed and replaced by Directive 2009/22/EC of the European Parliament 
and of the Council of 23 April 2009 on injunctions for the protection of consumer 
interests, OJ L110/30 of 1 May 2009.
2	 Directive (EU) 2020/1828 of the European Parliament and of the Council of 
25 November 2020 on representative actions for the protection of the collective 
interests of consumers and repealing Directive 2009/22/EC, OJ L 409 of 4 December 
2020.
3	 Arts. 22–25 RAD.
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of access to justice, must not be subordinated to the fear of abusive litigation 
in order to achieve the effectiveness of representative actions. As analysed 
by Nagy (2019, 53), the possibility of abuse in both individual and collective 
litigation is directly proportional to its effectiveness. Moreover, Nagy (2019, 
35–38) demystifies the ‘abuses’ of the US class action as a contextual result 
of the regulatory environment of the legal system itself, characterised by 
the concept of the ‘private attorney general’, a highly litigious society, an 
entrepreneurial model of lawyering, jury trials, and extensive pre-trial 
discovery. These features are all alien to the conservative European legal 
tradition. The same opt-out mechanism used by ten European Member 
States has not led to a flood of litigation. In addition, the use of US-style class 
actions is flourishing in Australia and Canada, but their legal systems are 
more in line with European principles than the US regulatory environment 
(Nagy 2019, 55–59; Voet 2017, 5–6).

This paper provides a critical overview of standing and funding as (un)
surmountable challenges to effective judicial enforcement of representative 
actions. The lack of regulatory oversight of third-party funding (TPF) can also 
hamper standing, particularly in cases where concerns arise about conflicts 
of interest that need to be assessed by the courts. Section 2 provides a brief 
description of the issues that have preoccupied national legislators during 
the transposition process of the RAD. Section 3 addresses the cornerstone 
issue of collective interests as a procedural requirement for the admissibility 
of representative actions. Section 4 deals with the intricacies of the criteria 
for designating qualified entities and their impact on access to justice. 
Section 5 provides a comprehensive overview of the issue of standing and 
the limitations imposed by judicial interpretation. Section 6 deals with the 
rules on funding, which can make or break representative actions. Section 7 
offers concluding remarks and highlights the added value of legal creativity, 
judicial flexibility, and pragmatism in filling the gaps.

2.	THE CHALLENGES INTRODUCED BY THE TRANSPOSITION OF 
THE REPRESENTATIVE ACTIONS DIRECTIVE

Ever since collective redress began its journey in the EU three decades 
ago, the efforts of both European and national legislators have highlighted 
the existing conflicting interests of business and civil society4 (Mucha 2020). 

4	 Commission staff working document, public consultation, Towards a Coherent 
European Approach to Collective Redress, SEC (2011) 173 final, of 4 February 2011, 
point 11.
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The former warned of potential abuses, while the latter argued for improved 
access to justice and more effective consumer protection. The only point of 
consensus was the need for coherence, as discrepancies and inconsistencies 
lead to parallel litigation and forum shopping.5 The transposition of the 
RAD reflects the same dilemma in identifying the optimal approach, as 
collective redress in the EU remains less accessible and less comprehensible 
(Đurović, Kaprou 2020, 165; Biard 2018, 192–193). The RAD was designed 
as a ‘principle-based instrument of minimum harmonization’ to complement 
national legal frameworks only ‘where and when necessary’ (European 
Commission 2021, 4). Member States are free to choose approaches that 
reflect the political, cultural, social, economic, customary and traditional 
particularities of their legal systems and are the product of a thorough 
understanding of the practical problems and challenges. The effectiveness of 
the RAD depends heavily on such procedural choices and will undoubtedly 
cause friction with the traditional principles of procedural law (Rott 2020, 
223). Galič and Vlahek (2019, 215) identify Slovenia as a notable example of 
the ‘do’s and don’ts’ in the field of litigation reform. Slovenia has successfully 
navigated domestic legal constraints and utilised best practices, resulting in 
a significant increase in the number of representative actions (Galič, Vlahek 
2019, 245–247).

Another challenge are digitalisation and alternative strategies for litigation 
through internet platforms, which are rather neglected by the RAD. The 
Digital Fairness Fitness Check of EU consumer law in 2024 revealed limited 
effectiveness, efficiency, relevance and coherence in consumer protection 
and application of EU consumer legislation (Mišćenić, Tereszkiewicz 2024, 
230). The accelerated growth of online marketplaces and transactions has 
exposed digital consumers to an increased risk of potential mass damage 
cases. The use of consumer data as a form of currency in exchange for ‘free’ 
services has become a common practice, where consent is often obtained 
by default and consumers are even unaware of the profit generated for 
companies (Đurović 2024, 18). This phenomenon has led to the recent 
excessive adoption of diverse and fragmented EU legislation, which is more 
related to digitalisation than to the effective protection of consumers’ rights 
and interests. Consumer detriment in the EU is estimated at EUR 7.9 billion 
per year, while the annual cost to businesses of complying with the directives 

5	 Ibid.
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is EUR 511–737.3 million.6 According to the Digital Fairness Fitness 
Check 2024, the average consumer, defined in the case law of the CJEU as 
a ‘reasonably well informed and reasonably observant and circumspect 
person’, becomes weak and vulnerable in the digital environment, where 
he is exposed to various unfair digital commercial practices and techniques 
(Namysłowska 2024, 255; Mišćenić 2024, 100–102). Enhanced procedural 
protection of substantive consumer rights, which has always been recognized 
as a fundamental objective of the EU consumer law (Hess, Law 2019, 5–8; 
Pavillon 2023, 65–68),7 has become one of the priorities of the future Digital 
Fairness Act. This objective is at the same time one of the main priorities for 
the national courts, which must ensure the effective protection of consumer 
rights combined with the uniform interpretation and application of EU law 
(Mišćenić 2019, 130).

At the EU level, the transposition of the RAD proved to be a difficult and 
complex undertaking, characterised by delays due to different national 
contexts, extensive or limited procedural changes, fierce business opposition, 
political instability, the impact of the pandemic, the cost-of-living crisis, and 
international tensions (Biard-Denieul 2024, 754–757). Of the 27 Member 
States, only the Netherlands, Hungary and Lithuania had transposed the 
RAD by the end of the transposition period, i.e. on time. As a result, the 
Commission launched infringement proceedings against 24 Member States, 
which were stopped after transposition into national law.8 The results was 
a kaleidoscope of different procedural requirements for the designation 
of qualified entities, standing and financing, which will be analysed in the 
following sections. It is essential to determine whether the obstacles to 
standing and funding are sufficiently substantial to make the exercise of the 
right to bring representative actions impossible or excessively difficult.

6	 European Commission, Commission Staff Working Document Fitness Check of 
EU consumer law on digital fairness, Brussels, 3 October 2024 SWD (2024) 230 
final, 86, and the following Study to support the Fitness Check of EU consumer law 
on digital fairness and the report on the application of the Modernisation Directive 
(EU) 2019/2161, 4 October 2024. 
7	 Art. 12 of the Consolidated version of the Treaty on the Functioning of the 
European Union, OJ C 202, 7 June 2016, in line with Arts. 38 and 47 of the Charter 
of Fundamental Rights of the European Union [2016] OJ C 202/391.
8	 The Croatian transposition of the RAD in the Act on representative actions for 
the protection of the collective interests and rights of consumers, OG 59/23 is in 
force from 25 June 2023.
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3.	WHO IS REPRESENTED BY THE REPRESENTATIVE ACTIONS 
DIRECTIVE?

The RAD is responsible for representing the interests of consumers in 
a number of key areas listed in its Annex 1, including but not limited to 
unfair contract terms, financial services, product liability and safety, media, 
telecommunications, energy, and the General Data Protection Regulation 
(EU) 2016/679 (GDPR).9 In line with the principle of procedural autonomy, 
Member States may decide on the number of individual consumers to be 
represented by a representative action and limit its scope to the protection 
of collective interests or to include the individual interests of members of 
a consumer association, as long as the procedural mechanism functions 
effectively and efficiently.10 In the Banco de Santander case, C-346/23, 
Advocate General Medina stated that the Member States’ discretion to 
determine the scope of an action is subject to the requirement of a ‘useful 
effect’ in line with the objectives of a directive.11 Moreover, the interpretation 
of the concept of ‘collective interests’ by competent authorities may be 
unclear and inconsistent, even within the jurisdiction of a given Member 
State (Safjan, Gorywoda, Janczuk 2009, 197–200). The vague and negative 
definition of the former Injunctions Directive 98/27/EC, where collective 
interests were not a ‘cumulation of interests of individuals who have been 
harmed by an infringement’,12 was problematic in terms of enforcement 
(Safjan, Gorywoda, Janczuk 2009, 173–176).

A comprehensive strategy on the concept of collective interest was 
needed to ensure harmonisation and accountability. The RAD defines 
collective consumer interests as the general interests of consumers or the 
interests of a group of consumers for the purposes of compensation, repair, 
replacement, price reduction, termination of the contract or reimbursement 
of the price paid.13 The representative action should identify or, at least 
describe the individual consumers as members of the group of consumers 
entitled to benefit from a redress measure, despite the fact that they are not 

9	 Regulation (EU) 2016/679 of the European Parliament and of the Council on 
the protection of natural persons with regard to the processing of personal data and 
on the free movement of such data and repealing Directive 95/46/EC (General Data 
Protection Regulation) [2016] OJ L 119/1.
10	 Opinion of AG Medina to the case C-346/23, Banco Santander (Représentation 
des consommateurs individuels), ECLI:EU:C:2024:690, paras. 37–59.
11	 Ibid., paras. 59–74.
12	 Rec. 3 of the Injunctions Directive 2009/22/EC.
13	 Art. 2 in line with Art. 3 (3) (10) RAD.
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plaintiffs in the proceedings.14 The term ‘group of consumers’ is understood 
to denote natural persons who have been harmed or may be harmed by 
infringements, provided that these persons are acting for purposes which 
are outside their trade, business, craft or profession, regardless of the label 
used to refer to them as travellers, users, customers, retail investors or 
clients, data subjects, etc.15 The champions of the consumer organization 
model of collective redress are qualified entities, designated by Member 
States, which can be a claimant party in the proceedings and can seek an 
injunctive measure, a redress measure or both on behalf of consumers 
(Đurović, Kaprou 2020, 164). A qualified entity is defined as any consumer 
organization or public body. However, small or medium-sized enterprises 
and individual plaintiffs, for-profit entities and consumers themselves are 
excluded from the definition.16 The limited category of persons who can 
initiate a representative action may affect its overall effectiveness (European 
Commission 2017, 259).

Collective redress should not be exclusively available to a select number of 
authorized entities with limited capabilities for damage compensation.17 The 
RAD is more conservative than the EU Commission’s 2013 Recommendation, 
which took into account the state of play in the Member States and proposed 
to extend the locus standi to a ‘group of two or more natural or legal 
persons’, who have suffered individual damage in a mass harm situation.18 
On the positive side, the provisions for wider action can still be applied in 
this respect.19 Member States may continue to adopt or maintain provisions 
giving standing to other natural or legal persons, as long as at least one 
procedural mechanism is in line with the RAD, in order to give consumers 
more choice.20 In Portugal, the ‘more the merrier’ approach with opt-out 
has been in effect since the 1990s, allowing even a single citizen to bring 

14	 Art. 9 (5) RAD. 
15	 Rec. 14 RAD.
16	 Art. 3 (4) RAD.
17	 As argued in the Opinion of the European Economic and Social Committee on 
Defining the collective actions system and its role in the context of Community 
consumer law of 25 June 2008, OJ C 162/1, 12.
18	 Art. 3 (a) of the Commission Recommendation of 11 June 2013 on common 
principles for injunctive and compensatory collective redress mechanisms in the 
Member States concerning violations of rights granted under Union law, OJ L 
201/60 of 26 July 2013.
19	 Art. 1 (2) RAD. See also Art. 7 of the former Injunctions Directives 98/27/EC 
2009 and 2009/22/EC.
20	 Recs. 11, 12 and 18 and Art. 1 (2) RAD enable more choices for consumers to 
select which national collective redress mechanism to use.
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a collective action, with no abuse of litigation in sight (Rodrigues 2022, 5). 
The Netherlands is the only country that has used ad hoc qualified entities 
and has the most plaintiff-friendly approach to representative actions 
used on behalf of companies, investors, employees or in the public interest 
(Angstmann 2024).

4.	THE COMPLEXITY BEHIND THE CRITERIA FOR DESIGNATION 
OF DOMESTIC AND CROSS-BORDER REPRESENTATIVE 
ACTIONS

The process of designating qualified entities acts as the first ‘gatekeeper’ 
in terms of access to justice, facilitating or hindering representative actions 
(Rott 2020, 224). There are two different categories of representative actions: 
domestic and cross-border. The first category is subject to the discretion of 
the Member States, contingent upon the requirement of effectiveness. The 
second category is subject to a series of requirements, including 12 months 
of actual public activity in the protection of consumer interests, a legitimate 
interest demonstrated by a statutory purpose, a non-profit character, solvency, 
independence, and transparency.21 If the representative action is brought in 
the Member State where the qualified entity is designated, it is considered 
to be domestic, irrespective of the existence of cross-border elements, such 
as the defendant being a trader domiciled in another Member State or the 
representation of consumers from several Member States.22 Conversely, 
if the action is brought in a Member State other than the Member State of 
designation, it is considered to be cross-border. This is based on striking 
a balance between effectiveness and safeguards (Amaro et al. 2018, 15). 
The competent authority can review the criteria for designation every five 
years, and the court can reassess the criteria if traders claim that a qualified 
entity no longer fulfils them during litigation.23 Such claims by traders have 
become routine in Germany as collective redress has become more effective, 
while the criteria for entities not (at least partly) funded by the state have 
been tightened. This has led to delays and an apparent reluctance to register 
new entities (Rott 2020, 223–224).

21	 Recs. 25–27 and Art. 4 (3) RAD. 
22	 Rec. 23 RAD.
23	 Art. 5 (3) and (4) RAD.
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An ad hoc entity or opt-out principle is reserved for domestic actions.24 
Member States may apply the same restrictive cross-border designation 
criteria to domestic actions.25 Such a decision by a Member State with an 
already dysfunctional collective redress mechanism could create a ‘Catch-22’ 
scenario and act as a barrier to the aggregation of claims. Domestic actions 
are not burdened by the same complexities as cross-border actions (e.g. 
increased financial costs, language barriers, ignorance of foreign law, 
favoured or less favoured legal systems, evidence and assessment of all the 
circumstances of the infringement) to require the presence of the same 
safeguards against abusive litigation (Poretti 2019, 339–362). Stricter 
criteria do not help consumers to use representative actions; they only create 
unnecessary bureaucracy, slow down designation procedures and prevent 
consumer organisations from acting quickly to fulfil their statutory purpose. 
One set of criteria is partly justified by the need for a common standard, but 
it is too burdensome for smaller organisations (European Commission 2021, 
6).

For effective enforcement, the bar for the designation and eligibility 
criteria should not be set too high (European Commission 2021, 7). 
Associations already struggle with financial incentives and human resources 
to prepare cases. As noted by Biard and Kramer (2019, 250–256), Member 
States vary in their experience with collective redress and the effectiveness of 
their systems. It is important to recognise that litigation abuse is implausible 
in Member States with dysfunctional collective redress systems, where the 
number of initiated collective actions is very low or non-existent. There has 
been no abuse of collective redress in Europe, so the implementation of the 
RAD should be seen as an ‘opportunity, where flexibility can be applied’ 
(European Commission 2021, 7). The purpose of the so-called ‘placebo’ 
legislation, which only exists to appease industry, must be questioned if it 
has minimal impact (Amaro et al. 2018, 30–31).

Finally, the complexity of the designation criteria depends on the views of 
the shareholders: consumers consider them to be too strict, while businesses 
argue that they do not offer sufficient guarantees to prevent abuse because 
they are general, superficial and imprecise. According to Mucha (2020, 23–
24), the RAD has not addressed several issues. The first issue is how the non-
profit character of qualified entities can be demonstrated and verified by the 
court. Secondly, the ad hoc qualified entity for certain representative actions 
is contrary to the business environment. Third, the RAD does not prohibit 

24	 Rec. 26 and Art. 4 (5) (6) RAD.
25	 Art. 4 (5) RAD.
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lawyers and litigation funders from being members of qualified entities, so 
the risk of using qualified entities for profit making is not prevented (Mucha 
2020, 23–24).

5.	THE LOCUS STANDI ROLLERCOASTER: BETWEEN LEGAL 
REGULATION AND NATIONAL JURISPRUDENCE

Following the research design in Amaro et al. (2018, 30–31), the legal 
capacity to bring an action to represent consumer interests before the courts 
of the Member States, granted either to a member of the group, or to a public 
or private body, is a problematic issue, due to the strictness and differences 
in the national frameworks. Locus standi depends on the sector, the remedy 
sought (injunctions or damages) and the nature of the consumer interests 
involved (individual, collective, or diffuse).26 This could lead to different 
designation procedures for qualified entities. The transposition of the RAD 
has also led to a plethora of legislative choices and a judicial rollercoaster 
on the issues of standing and funding. A ‘one size fits all’ solution remains 
elusive. Representative actions are driven by the need to prevent parallel 
litigation in different Member State jurisdictions, although the means to 
achieve this are unclear (Stöhr 2020, 1613).

The RAD’s intention to harmonise only cross-border collective redress 
through mutual recognition of locus standi has left the Member States 
with considerable leeway for domestic actions. As a result, the specificity 
of the procedural rules on standing and funding of representative actions 
in each Member State may lead to different interpretations of the scope 
of consumer interests and restrictions on standing. The following text will 
further illustrate this problem using the example of one Member State, 
namely the Croatian collective redress case on the protection of consumer 
interests against the use of unfair contractual terms in CHF consumer credit 
agreements in Croatia, and the CJEU’s position on enforcement issues. The 
collective redress system in Croatia can hardly be described as functional 
(Uzelac 2014, 60–68). The first and only collective redress proceeding on 
the assessment of the unfairness of contractual terms in CHF consumer 
credit agreements, also known as the Franak case, raised issues of standing, 
collective interest and effectiveness of consumer rights protection (Mišćenić 
2023a, 231; Mišćenić 2019, 231). In 2011, an action for an injunction 
brought before the Zagreb Commercial Court by the newly established 

26	 The latter two categories are predicated on the assumption that consumers may 
or may not be easily identifiable or determinable.
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association Franak against seven commercial banks was dismissed as 
inadmissible for lack of standing. The fragmented, complex and inconsistent 
nature of Croatian consumer protection legislation was a contributing factor. 
The Franak association was unable to identify the key provision determining 
which Croatian entities were qualified to bring collective redress actions. 
To remedy this, Franak signed a cooperation agreement with the Croatian 
Union of Consumer Protection Associations – Consumer, which initiated 
the proceedings on its behalf in 2012. The collective redress proceedings 
experienced significant difficulties in all their aspects, from procedural to 
substantive, mostly related to issues concerning the guarantee of effective 
protection of consumer rights, and ended almost ten years later, in 2022, 
with the ECtHR judgment dismissing the applicant banks’ complaints 
regarding the alleged violation of Article 6(1) of the European Convention 
on Human Rights (Mišćenić 2023b, 118–123).27

In its case law, the CJEU distinguishes between the standing of consumer 
associations and the issue of funding, in terms of legal aid and possible 
abuse of procedure, as in the Banco Santander case concerning dual-
purpose contracts.28 The preliminary question referred by the Spanish 
Supreme Court was whether national courts may exceptionally restrict the 
standing of consumer organisations in cases where claims are considered 
frivolous or unfounded.29 The aim was to prevent ‘fraudulent or wrongful 
use of standing’, circumvention of procedures and abuse of legal aid 
schemes. It was also important to consider whether legal aid should be 
granted in such circumstances and whether individuals represented by the 
consumer association should be exempted from paying court fees.30 Spanish 
jurisprudence is broadly consistent in allowing consumer associations to 
defend the interests of their members under the previous MiFID,31 except 
in the case of ‘speculative or high-value financial products’, unless they are 

27	 ECtHR case OTP banka d.d. and others v Croatia of 8 November 2022, Applications 
Nos. 38541/21, 39015/21, 39063/21, 39167/21 and 41145/21, para. 16.
28	 CJEU, case C-346/23, Banco Santander (Représentation des consommateurs 
individuels), ECLI:EU:C:2025:13, para. 78. Opinion of AG Medina to CJEU, case 
C-346/23, Banco Santander  (Représentation des consommateurs individuels) 
ECLI:EU:C:2024:690, para. 65–74.
29	 Ibid., Banco Santander, paras. 22–25.
30	 Ibid., Banco Santander, para. 24.
31	 Directive 2004/39/EC of the European Parliament and of the Council of 21 April 
2004 on markets in financial instruments amending Council Directives 85/611/EEC 
and 93/6/EEC and Directive 2000/12/EC of the European Parliament and of the 
Council and repealing Council Directive 93/22/EEC, OJ 2004 L 145, 1.
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‘common, ordinary and widespread’.32 In its previous case law on markets 
for financial instruments and the conditions for relying on consumer status, 
the CJEU has established that factors such as classification as a ‘retail client’, 
transaction value, risk of financial loss, knowledge, expertise or behaviour 
(e.g. high volume of transactions in a relatively short period of time or 
investment of significant sums) are irrelevant in determining whether or not 
such persons can be classified as consumers.33 When interpreting EU law, it 
is necessary to consider the explicit wording, as well as the broader context 
and objectives of the legislation.34

In the absence of an explicit provision, it is essential to determine whether 
the collective dimension and purpose of an action should be limited to 
defending the general interests of consumers, or whether it may also include 
individual interests, leaving it to the law of the Member State to determine 
the qualified entities and the procedural rules for representation. Member 
States retain the prerogative to determine the standing of qualified entities, 
the individual or collective nature of the interests defended, and the detailed 
procedural rules.35 In the absence of EU legislation on legal aid for consumer 
organisations and in accordance with the principle of procedural autonomy, 
Member States shall lay down such rules, provided that the principles of 
equivalence and effectiveness are respected. These rules must not make it 
excessively difficult or impossible in practice to exercise the rights conferred 
by EU law.36 In the Banco Santander case, the CJEU found no evidence that 
the procedural rules did not comply with the principle of equivalence. The 
absence of legal aid does not undermine the principle of effectiveness, 
provided that the court fees to be paid by an association ‘do not constitute 
insurmountable costs which are likely to make it impossible or excessively 
difficult in practice to exercise the right of action provided by EU substantive 
law, which it is for the referring court to ascertain’.37 National case-law 
restricting the capacity of consumer associations to represent the interests 
of individual consumers with dual status as investors on the basis of the 

32	 CJEU, case C-346/23, Banco Santander (Représentation des consommateurs 
individuels), ECLI:EU:C:2025:13, para. 19.
33	 CJEU, case C‑500/18, Reliantco Investments and Reliantco Investments Limassol 
Sucursala Bucureşti, EU:C:2020:264, paras. 44–57.
34	 CJEU, case C‑243/21, TOYA, EU:C:2022:889, para. 36.
35	 CJEU, case C-346/23, Banco Santander  (Représentation des consommateurs 
individuels), ECLI:EU:C:2025:13, para. 44.
36	 Banco Santander, para. 57. CJEU case C‑448/17, EOS KSI Slovensko 
EU:C:2018:745, para. 36.
37	 CJEU, case C-346/23, Banco Santander (Représentation des consommateurs 
individuels), ECLI:EU:C:2025:13, para 61.
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value and nature of financial products should be precluded.38 However, legal 
aid and exemption from payment of the opposing party’s court fees and 
costs may be restricted on the basis of such criteria.39

The CJEU’s approach to enforcement is also illustrated by the multifaceted 
judgments in the Meta Platforms cases, which dealt with the protection of 
both individual and collective interests of consumers, represented by a non-
profit consumer protection association, against personal data infringement, 
unfair commercial practices, and the use of invalid general terms and 
conditions (Vrbljanac 2024, 270–272).40 In the first case, Meta Platforms 
Ireland, the question referred concerned the capacity of an association to 
initiate proceedings on an objective basis, irrespective of the infringement 
of the rights of individual data subjects and the existence of a mandate 
to act on their behalf. This question arose in the post-GDPR era, in the 
context of German civil procedure, which provides that the right to bring 
an action persists until the end of the proceedings in the last instance.41 
The CJEU’s judgment in Meta Platforms Ireland demonstrated a significant 
development that goes beyond the judicial interpretation of locus standi 
and the admissibility of injunctions under the GDPR. The same happened 
in the recent case of Meta Platforms Ireland (Action représentative).42 The 
Meta cases demonstrated the CJEU’s commitment to strengthening private 
enforcement of collective redress mechanisms, which are crucial for the 
protection of consumer’s right to privacy and personal data in the digital 
environment (Vrbljanac 2024, 270–273; Mišćenić 2022, 209). The case law 
of the CJEU also facilitates a deeper understanding of the significance of 
collective redress and the procedural aspects of collective access to justice 
for the enforcement of substantive consumer rights guaranteed by the 
acquis.43

38	 Opinion of AG Medina to CJEU, case C-346/23, Banco Santander (Représentation 
des consommateurs individuels) ECLI:EU:C:2024:690, para. 92
39	 CJEU, case C-346/23, Banco Santander  (Représentation des consommateurs 
individuels), ECLI:EU:C:2025:13, para. 63.
40	 CJEU, case C-319/20, Meta Platforms Ireland, ECLI:EU:C:2022:322.
41	 Opinion of AG de la Tour to CJEU, case C-319/20, Meta Platforms Ireland, 
ECLI:EU:C:2021:979, para. 27 and 35.
42	 CJEU, case C-757/22, Meta Platforms Ireland (Action représentative) [2024] 
ECLI:EU:C:2024:598.
43	 CJEU, case C-319/20, Meta Platforms Ireland, ECLI:EU:C:2022:322, paras. 67–78.
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6.	WHO WILL PAY FOR IT? THE KEY ISSUES REGARDING THE 
PROCEDURAL COSTS AND REPRESENTATIVE ACTIONS 
FINANCING

Funding determines the viability of collective access to justice. The 
human and financial resources of qualified entities are limited, and all 
entities need incentives to initiate representative actions. Regardless of 
their motivation, litigation becomes a matter of strategy due to lack of 
funding or experience (Caponi, Novak 2019, 63–93). The lesson from US-
style class actions is that the effectiveness of a collective redress system 
depends on adequate remuneration and incentives for lawyers to represent 
the collective interests of consumers (Miller 2009, 280–281). Without 
adequate funding and adjustments to traditional rules, the excellent basic 
design of substantive and procedural provisions will become irrelevant 
and nothing more than a ‘Potemkin Village’ (Howells 2009, 339–343). 
However, the European legislator has not adequately addressed the issue of 
funding, leaving it to the Member States. The rules on ‘the time limits within 
which individual consumers may obtain redress’ or ‘the destination of any 
outstanding redress funds not recovered within the time limits’, are also left 
to the Member States.44 The RAD provides a general rule that Member States 
should ensure that the costs of representative actions do not prevent the 
effective enforcement of injunctive or redress relief, but at the same time 
Member States should not be obliged to finance them.45

The term ‘costs of proceedings’ covers a wide range of expenses, 
including court fees and expenses, fees for legal representation by a lawyer 
or other legal professional, fees for providing information to consumers, 
organisational costs, translation of documents and other services. In Europe, 
the ‘looser pays principle’ applies (Caponi, Novak 2019, 63–93). This means 
that the unsuccessful party in a representative action is liable for the 
successful party’s legal costs, unless they were incurred unnecessarily.46 
Individual consumers can only be held liable for the costs of the proceedings 
in exceptional circumstances, i.e. if these costs were incurred as a result of 
intentional or negligent conduct, such as unlawful conduct to prolong the 
proceedings.47

44	 Art. 9 (7) RAD.
45	 Rec. 70 RAD.
46	 Rec. 38 and Art. 12 RAD.
47	 Rec. 38 and Art. 12 (2) (3) RAD.
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Support for qualified entities may be provided through public funding, 
structural support, limited court or administrative fees, access to legal aid, 
a modest membership fee and third-party funding (TPF). The RAD neither 
encourages nor prohibits TPF,48 rather the provisions of the RAD on this 
issue are general, descriptive and ambiguous, delegating legislative powers 
to Member States without establishing regulatory measures for TPF and 
without sufficiently addressing the risks of conflict of interest49 (AmCham 
EU 2024, 6). Conversely, concerns have also been raised about the impact 
of prescriptive regulation on the risk/reward balance for funders. This can 
lead to a lack of funding and impact on access to justice. The European Law 
Institute’s Principles Governing the Third-Party Funding of Litigation suggest 
that such regulation is only appropriate where there is a problem or market 
failure (ELI 2024, 10). The definition of TPF in Europe was not clear-cut and 
it was advisable to establish an autonomous European definition (Amaro 
et al. 2018, 35–38). Sahani (2017, 405) defines TPF as ‘a controversial 
business arrangement whereby an outside entity – called a third-party 
funder – finances the legal representation of a party involved in litigation or 
arbitration, or finances a law firm’s portfolio of cases, in return for a profit’. 
The RAD only requires transparency, independence and the absence of 
conflicts of interest.50 Failure to comply with these requirements may result 
in the court refusing to recognise the legal standing of the qualified entity or 
declaring the representative action inadmissible.51 In order to avoid conflicts 
of interests, it is essential that the TPF’s economic interest in the outcome of 
the representative action is aligned with that of the consumers.52 A conflict 
of interest that could potentially lead to abusive litigation is deemed to exist 
if the third-party funding provider: is a trader operating in the same market 
as the defendant, is a competitor of/dependent on the defendant, has an 
economic interest in the representative action or its outcome, or could 
unduly influence the procedural decisions or the settlement.53

Legal doctrine has suggested many funding alternatives. According to 
Howells (2009, 339–343), the use of the opt-out method in combination 
with the cy-près doctrine could prove decisive. The cy-près doctrine is an 

48	 Crowdfunding, donations within the remit of corporate social responsibility 
initiatives, or funding through equal contributions by the members of the qualified 
entity are eligible for third-party funding. Rec.52 (2) RAD.
49	 Art. 10 RAD.
50	 Rec. 52 of the Preamble in line with Art 10 RAD.
51	 Art. 10 (4) RAD.
52	 Art. 10 (2) b. RAD.
53	 Rec. 52 in line with Art 10 (2) RAD.
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equitable remedy used by courts to allocate residual funds in class actions 
after all identified class members have been compensated. These funds can 
be used for the ‘next best use’, typically a charitable purpose (Shiel 2015). 
The controversy stems from the lack of clear, judicially enforced standards for 
how and when cy-près should be used (Kadri, Cofone 2020). Dayagi-Epstein 
(2006, 224–225) suggested a multifaceted approach to funding, including 
contributions from victims and their representatives, legal aid mechanisms, 
public and private funds, insurance companies and other market actors, 
contingency fee arrangements with lawyers, and special funds created for 
the purpose of collective redress. Procedural risks can be mitigated by risk 
insurance, as is the case in Austria, or by public funding (Stadler 2009, 312). 
To our knowledge, European law firms do not usually pre-finance litigation 
and there is still ‘little incentive for a race to the courtroom’ (Stadler 2009, 
321). This trend may be changing, inspired by a number of US law firms 
acting as litigation funders in the Netherlands (Kramer et al. 2023, 5).

Member States could follow the example of the Canadian province of 
Quebec by establishing a support fund to finance future actions from fines 
imposed for violations of consumer law, a share of the amount recovered 
in collective actions, or unclaimed compensation54 (Piché 2021, 341–342; 
BEUC 2022, 16–21). The proceeds from trifle losses should also be paid into 
such a fund rather than distributed, as individual damages are too small 
and scattered to justify individual litigation, but the aggregate damage on a 
collective scale is substantial and should be enforced in the public interest55 
(Van Boom, Loos 2007, 250; Micklitz 2007, 14). Consideration should be 
given to explicitly recognizing the possibility of cy-près in order to gain 
practical experience and insight into the size of the remaining funds (Kramer 
et al. 2023, 9). The introduction of a sui generis ‘skimming off profit claim’, 
with the primary aim of both deterring and depriving the defendant of the 
economic benefit derived from the illegal conduct, should also be considered 
as a possible source for future representative actions. The German practical 
experience with skimming off profit or Gewinnabschöpfungsanspruch (germ.), 
which lies between the law of torts and the law of unjust enrichment, can 
provide insights into how to optimise these actions (Stadler, Micklitz 2003, 
559–562; Stadler 2009, 325–327).

54	 Opinion of the European Economic and Social Committee on Defining the 
collective action system and its role in the context of community consumer law 
(own initiative opinion) OJ C 162/1 of 25 June 2008, 17–19.
55	 Proposal for a Directive of the European Parliament and of the Council on 
representative actions for the protection of the collective interests of consumers, 
and repealing Directive 2009/22/EC, COM(2018) 184 final, of 11 April 2018, 14.
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In addition, the introduction of a US-style contingency fee was considered 
both undesirable and unfeasible in European collective redress but could 
be useful if combined with appropriate safeguards (Đurović, Kaprou 2020, 
170). Moreover, contingency fees are neither foreign nor prohibited in all 
Member States. In Slovenia, they are generally permitted and regulated as a 
sui generis TPF arrangement, which allows up to 30% of the collective total, 
where the attorney assumes the financial risk for all costs, including his 
representation (Galič, Vlahek 2019, 241). Another example is the Austrian 
system, where the Consumer Information Association or the Verein für 
Konsumenteninformation (germ.) and a private insurance company (a non-
lawyer) enter into a pactum de quota litis agreement. The private insurance 
company refinances the costs of the proceedings for one third of the proceeds 
in case of success (Stuyck 2009, 81). This agreement covers the procedural 
risk of litigation and eliminates frivolous and insubstantial claims (Stadler 
2009, 312).

At the IBA Annual Litigation Forum 2024, experienced lawyers and 
academics debated the implementation of the RAD and the practical 
use of TPF, demonstrating that the effectiveness of the RAD has yet to be 
ascertained (IBA 2024). The funding of representative actions is affected 
by different legal regulations on TPF, ranging from strict, medium, liberal 
to none, which can make funding attractive, unattractive or impossible in 
a complex situation. Germany has a strict rule limiting the success fee to 
a maximum of ten per cent of the amount recovered, while Portugal has a 
more moderate approach of ‘a fair and proportionate amount and judicial 
oversight’ (IBA 2024). Spain, on the other hand, has only imposed judicial 
oversight with no limit on the percentage. This makes Spain more attractive 
as a cross-border forum. Consumers themselves would have to be more 
creative in terms of contingency fee arrangements regarding the distribution 
of the share of the collective total to the TPF (IBA 2024).

Finally, the RAD has yet to exploit the potential of alternative litigation 
funding strategies in terms of TPF through intermediaries via the internet. 
Their effectiveness in improving access to justice and the enforcement of 
large-scale damages is noteworthy (European Commission 2017, 153–156). 
There is a recent trend of companies offering TPF services through internet 
platforms, structuring and creating mass claims and acting as intermediaries 
between legal counsel and disputing parties (Biard, Kramer 2019, 250–
256). These companies assume responsibility for all actions in the event 
of litigation. This includes instructing legal representatives, formulating 
litigation strategy and negotiating settlements, as well as gathering evidence 
and filing documents (European Commission 2017, 153). Consumers can 
take their case to court without financial risk by filing electronically. Such 
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platforms currently operate in a somewhat unclear legal environment. If left 
unregulated, various challenges may arise, such as civil procedure issues, 
reduced consumer compensation, under-enforcement of consumer rights, 
disputes between the platform and the consumer, information requirements, 
litigation strategy, and the relationship with individual cases on similar 
issues (European Commission 2017, 154–156).

7.	CONCLUDING REMARKS

The issues of standing and funding of representative actions are important 
and complex preconditions for access to justice that have been neglected 
by the European legislator and left to the specific circumstances of each 
Member State. Different procedural mechanisms in the Member States offer 
different levels of consumer protection depending on the country of origin. 
The added value of the RAD in introducing a single procedural mechanism 
for both injunctive and redress relief is of no consequence if this mechanism 
is not efficient and effective. This paper shows that these issues are critical 
to the viability of collective litigation.

First, the complexity of the criteria for designating qualified entities 
reduces the number of qualified entities that can act as representatives of 
consumers’ interests. If the designation process creates many legal, economic 
or time-consuming barriers, it may discourage claims and impede access to 
justice. Strict criteria for designation, as a double obstacle to prevent abuse 
in litigation are superfluous given the right to reject manifestly ill-founded 
cases at the earliest possible stage of the procedure. In order to improve 
access to justice and ensure effective enforcement of representative actions, 
any consumer association with full legal capacity should be entitled to 
defend consumer interests. Second, judicial interpretation of the concepts 
of ‘collective interests’ and ‘conflict of interests’ may limit locus standi. The 
right to dismiss manifestly ill-founded cases at the earliest possible stage 
of the procedure, in accordance with national law, where there are doubts 
about conflicts of interest, creates some legal uncertainty. The focus should 
be on clarifying the issue of doubt and the related procedural framework. 
Third, the use of TPF in contingency fee agreements is left to the creativity 
of the consumers themselves.
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1. INTRODUCTION

Republic of Mauritius is a small island country located in the Indian 
Ocean, and comprised of Mauritius Island, Rodrigues Island, the Cargados 
Carajos Shoals, the Agalega Islands, and the Chagos Archipelago.1 The main 
feature of the Mauritian legal system is its hybrid (mixed) nature.2 One part 
of the Mauritian laws is of common law origin, and those laws are written in 
English. There are also the laws inspired by the French legislation, and these 
laws are written in French (Domingue 2002, 67; Knetsch 2019, 198–199). 
On the one hand, the Mauritian Constitution,3 the Administrative Law,4 the 
Insolvency Law,5 the Anti-Corruption Law,6 and the Maritime Law7 are of 
common law origin and written in English (Knetsch 2019, 198–199). On the 
other hand, the Civil Code of 1805,8 the Commercial Code of 1809, and the 
Code of Civil Procedure of 1808 are of French inspiration, and are written in 
French. The Mauritian Criminal Code of 1838 is mostly of French origin, and 
written, in parallel, both in French and English.9

This mixed nature of the Mauritian legal system results from historical 
circumstances (Law Reform Commission 2010; Domingue 2002, 62; Agostini 
1992, 21–22; Venchard 1982, 31; Agostini 2004, 116–117). When the French 
took possession of Mauritius, they applied their laws. However, in the early 
19th century the French in Mauritius suffered a military defeat from the 
United Kingdom, which took possession of the island. The new colonial force 
in Mauritius established the organization of the courts based on the British 
model (Angelo 1970, 233–237). However, the laws previously adopted by 
the French, e.g., the Civil Code, remained in force thanks to Article 8 of the 
Act of Capitulation signed between the France and United Kingdom in 1810. 
The abovementioned Article has authorized the inhabitants of the island 
to retain their customs, laws, and religion (Agostini 1992, 21–22; Venchard 
1982, 31; Angelo 1970, 237–239). Moreover, although the Mauritian courts 
are completely independent of their French counterparts, and the Supreme 
Court of Mauritius does not have any formal obligation to adopt the same 

1	 Britannica. 2024.
2	 JuriGlobe. 2024.
3	 The Constitution, General Notice 54/1968.
4	 Law Reform Commission of Mauritius 2009, 12–14.
5	 Insolvency Act of 2009, Act. 3/2009.
6	 Prevention of Corruption Act of 2002, Act. 5/2022.
7	 Merchant Shipping Act of 2007, Act 26/2007.
8	 Adopted in 1805, the Civil Code came into force in 1808.
9	 Criminal Code Act of 1838, Act 6/1838.
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position as the French Court of Cassation (Cour de cassation) in civil law 
matters, most of the time the Mauritian Supreme Court will follow the 
position of the French Court of Cassation, if an article in the Mauritian Civil 
Code is identical or very similar to an article in the French Civil Code. The 
French case law and doctrine are a persuasive authority in Mauritius. It 
has been clearly stated in the judgment of the Supreme Court of Mauritius 
Lingel-Roy M. J. E. M. and ORS v. The State of Mauritius and Anor of 201710 
that “there is no legal obligation for the Mauritian Supreme Court to adopt 
the same position as the French Court of Cassation in a civil law matter, as 
pointed out in the previously quoted judgment of the Supreme Court of 
Mauritius Lingel-Roy M. J. E. M. and ORS v. The State of Mauritius and Anor 
of 2017.”11

Given the historical background of the Mauritian civil law, it is justified to 
compare the French civil law with the Mauritian civil law, which has been 
and still is strongly influenced by the former. Such a comparison can lead to 
ideas on how to amend and improve the Mauritian civil law.

Civil liability in Mauritius and France is composed of tort liability, on the 
one hand, and contractual liability, on the other.

Tort liability is a branch of civil law that is composed of only a few articles 
in the Mauritian Civil Code (Articles 1382–1386) and the massive case law 
of the Supreme Court of Mauritius on the subject matter. The situation is 
very similar in France today: tort liability is regulated in Articles 1240 
through 1253 of the French Civil Code and the numerous judgments of 
the French Court of Cassation. The case law on tort law issues in France 
and Mauritius will be the same, given that Articles 1240 through 1244 of 
the French Civil Code, on the one hand, and Articles 1382 through 1386 
of the Mauritian Civil Code, on the other hand, are very similar in most 
cases. There are three sources (faits générateurs) of tort law both in France 
and Mauritius, namely civil fault (Terré et al. 2022, 1073 ff.; Flour, Aubert, 
Savaux 2024, 181 ff.; Bufflan-Lanore, Larribau-Terneyre 2024, 863 ff.), act 
of an object (Terré et al. 2022, 1095 ff.; Flour, Aubert, Savaux 2024, 485 ff.; 

10	 Supreme Court of Mauritius 2017 SCJ 411 Lingel-Roy M. J. E. M. and ORS v. The 
State of Mauritius and Anor: “It is appropriate to recall the practice that when it 
comes to the interpretation of a law borrowed from French law we stand guided 
for its interpretation by French doctrine and case law. One can quote in that respect 
the following passage from L’Etendry v The Queen [1953 MR 15]: ‘the normal rule 
of construction laid down time and again by this court (...) is to the effect that 
when our law is borrowed from French law we should resort for guidance as to its 
interpretation to French doctrine and case law.’”
11	 “But, it has to be pointed out that the practice of relying on French authorities 
has always been for guidance and not in application of the stare decisis principle.”
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Bufflan-Lanore, Larribau-Terneyre 2024, 897 ff.) and act of another (Terré 
et al. 2022, 1150 ff.; Flour, Aubert, Savaux 2024, 383 ff.; Bufflan-Lanore, 
Larribau-Terneyre 2024, 937 ff.).

Contractual liability is defined similarly in France (Porchy-Simon 2024, 
329; Tranchant, Egéa 2024, 98) and Mauritius.12 The debtor of a contractual 
obligation must repair the harm suffered by the creditor due to the 
inexecution or defective execution of a contractual obligation. For instance, 
if the debtor does not pay the price agreed upon with the creditor or if they 
deliver to the debtor, in bad faith, goods with a hidden defect, the creditor 
may ask a court to order the debtor to compensate the creditor for the 
harm suffered (Porchy-Simon 2024, 339). Both in France and Mauritius, as 
a matter of principle, the debtor must compensate the creditor only for the 
harm reasonably foreseeable when the contract has been made (Porchy-
Simon 2024, 339).13 However, if the debtor has intentionally failed to fulfill 
their contractual obligation (faute intentionnelle) or if they have committed 
a serious fault (faute grave), they will have to compensate the creditor 
for the entire harm suffered, including the harm that was reasonably 
foreseeable when the contract was made (Porchy-Simon 2024, 339).14 
Unlike tort liability, where the tortfeasor can escape their liability for harm 
caused to another person if they prove that no fault has been committed, 
the debtor of a contractual obligation, which qualifies as obligation of a 
result, can avoid their contractual liability only if they prove force majeure, 
i.e., the existence of an external event of natural15 or human origin16 that is 
reasonably unforeseeable17 and reasonably inevitable (Porchy-Simon 2024, 
331; Tranchant, Egéa 2024, 100–101).18

12	 Article 1147 of the Mauritian Civil Code. See the judgments of the Supreme 
Court of Mauritius 2010 SCJ 202 Air Austral v. Hurjuk A. H. I; 2015 SCJ 109 Sotramon 
Ltd v. Mediterranean Shipping Company S. A.; in the same matter Judicial Committee 
of the Privy Council 2017 UKPC 23 17 July 2017; Supreme Court of Mauritius 2018 
SCJ 111 Chuckravanen v. Esoof; 2023 SCJ 369 Quinn M. & Anor v. Societe Indigene Ltee 
and 2023 SCJ 365 Zoobair & Osman Properties Ltd & Ors v. Banque des Mascareignes 
Ltee.
13	 Article 1150 of the Mauritian Civil Code.
14	 Article 1151 of the Mauritian Civil Code.
15	 It can be a flood, a fire, an earthquake, etc.
16	 It can be a war, an administrative measure, or a new state law. 
17	 The event needs to be unforeseeable to a reasonable and careful person.
18	 The event’s consequences need to be predictable to a reasonable and careful 
person. See the judgment of the Supreme Court of Mauritius 1972 SCJ 189 Butan v. 
Rivière de Rempart Bus Services.
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Both in Mauritius and France, the civil liability of the principal, especially 
the employer, for the acts of their agent (employee) can be contractual 
or tort liability. Even though important similarities exist between the 
legal provisions adopted in France and Mauritius, there are also notable 
differences. This is why, in this paper, we will compare and analyze the 
similarities and differences of the civil liability of principals for the acts of 
their agents, with the view to find how to improve the Mauritian law on the 
civil liability of principals for the acts of agents.

The method used in this study is the traditional desk research method. 
Drawing upon an extensive reading of the case law, pertinent laws, books, 
articles, and other relevant documentary resources from both France and 
Mauritius, we will address the questions identified for this study and try to 
provide analytical and critical answers.

2.	SIMILARITIES IN THE CONDITIONS FOR THE CONTRACTUAL 
AND TORT LIABILITIES OF PRINCIPAL

Two conditions appear to be common to tort and contractual liabilities 
in France and Mauritius: the requirement of a subordination link, and the 
requirement that a fault is committed in the fulfillment of the agent’s mission.

2.1.	The Requirement of a Subordination Link

An agent, both in French (Terré et al. 2022, 1174–1175; Flour, Aubert, 
Savaux 2024, 422–429; Wolmark, Peskine 2022, 32; Gauriau, Miné 2021, 
145–146; Dockes, Auzero, Baugard 2021, 273; Gaudu, Bergeron-Canut 
2021, 75) and Mauritian laws of civil liability,19 can be defined as a person 
completing a task or fulfilling a mission in conformity with the orders given 
by their principal. The latter has the power to control the execution of the 
aforesaid mission and to apply the disciplinary sanction, if necessary. The 
subordination link between the principal and the agent is a prerequisite 
for the contractual and tort liability of the principal for the acts of their 
agent. Traditionally, both in France and in Mauritius, this subordination link 
is composed of the power of the principal to give orders to the agent, to 
control their execution (Cabrillac 2024, 300), and to apply the disciplinary 

19	 See the judgment of the Supreme Court of Mauritius 2016 SCJ 56 Dassruth R. P. 
v. Femi Publishing Co. Ltd. & Ors.
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sanctions against the agent, if necessary. However, more recently, this 
traditional definition had to be adapted to the employment contracts 
where the employee keeps important autonomy in the fulfillment of their 
contractual duties. For instance, high-skilled employees such as doctors and 
teachers have a lot of liberty in the organization of the fulfillment of their 
contractual duties, and the contents of their work is not usually controlled 
by employers. There is still a subordination link between these employees 
and their employers, provided that the latter has disciplinary power over 
the former and that the place and time of the fulfillment of the contractual 
obligations is determined by the employer (Dockès, Auzero, Baugard 2021, 
280; Gaudu, Bergeron-Canut 2021, 75–77).

This condition for the civil liability of the principal reveals the importance 
of the legal power exercised over the agent by the principal, not only 
regarding the existence of the civil liability of the latter but also pertaining 
to the nature of this liability (Flour, Aubert, Savaux 2024, 420).

2.2. The Requirement That a Fault Is Committed in the Fulfilment 
of Agent’s Mission

2.2.1.	 Tort Liability: A Civil Fault Must Be Committed in the Fulfilment of the 
Agent’s Mission

Under Article 1242 of the French Civil Code and Article 1384 of the 
Mauritian Civil Code, which regulate tort liability of the principal for the acts 
of their agent, the former is liable in tort for the acts (civil faults) of the latter 
committed in the discharge of the functions of the latter. In other words, 
the principal is liable for the harm caused to third parties by their agent 
while fulfilling a mission forming part of the subordination link between 
the principal and agent (Terré et al. 2022, 1179; Bufflan-Lanore, Larribau-
Terneyre 2024, 961; Cabrillac 2024, 301). For instance, teaching is the main 
function of a teacher working in a public school. If the teacher commits a 
civil fault during the fulfillment of their mission to teach, on a specific day 
and at a specific time, and this fault causes harm to a third party, then the 
public school, in its capacity as the principal, will be liable in tort to this 
third party, under Article 1242 of the French Civil Code and Article 1384 of 
the Mauritian Civil Code. Another example: if a driver working for a private 
company, while driving the CEO of the aforesaid company to an important 
meeting, hits a pedestrian and causes bodily harm to the latter, the company, 
as a principal, will be liable in tort to the victim of bodily harm for the civil 
fault of its driver. This logical rule is predicated on the power the principal 
exercises over their agent, this power is known as a subordination link.
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Is the principal liable in tort for acts committed by the agent outside 
their functions (missions) but directly linked to their functions (Bufflan-
Lanore, Larribau-Terneyre 2024, 962)? For instance, is a cinema liable 
in tort for bodily harm suffered by a young lady who has been raped in 
the cinema’s toilet by a security agent working there (see Cabrillac 2024, 
301)? Is a security agency liable in tort to the mother of a deceased person 
who has been tortured and killed, for financial reasons, by an employee of 
that security agency?20 In these two examples, the agent has committed a 
civil fault, i.e., an act that a reasonable and careful person would have not 
committed in the same circumstances. Moreover, such an act definitely 
falls outside the agent’s functions and missions. However, the act has been 
facilitated by the agent’s functions, as the act has been perpetrated during 
the agent’s working hours and at their workplace.

Both in France and Mauritius this question is known as abuse of functions 
(abus de fonctions). After some hesitation, the French Court of Cassation, 
which still plays the role of persuasive authority in Mauritius, exonerated 
the principal from tort liability for civil faults of their agent committed 
outside the functions of the latter, even though the commission of the fault 
was facilitated by the agent’s functions. In its landmark case dated 19 May 
1988, the Plenary Assembly of the French Court of Cassation announced that 
the principal would not be liable for civil faults of their agent, provided that 
the fault is committed outside the agent’s functions, without the principal’s 
authorization and for the pure personal interest of the agent.21 The three 
conditions laid down in the 1988 Court of Cassation’s judgment are 
cumulative (Bufflan-Lanore, Larribau-Terneyre 2024, 965). If one of them is 
missing, the principal will be liable in tort for the agent’s acts. The same 
approach was adopted by the Supreme Court of Mauritius in the cases of 
Mir v. IBL Ltd.22, Dookhy M. & ORS v. SBM23 and Beau Villa v. Chuckowree and 
Lamco Insurance Ltd.24

The solution adopted both in France and in Mauritius is very logical: if the 
civil fault committed by the agent is detached from their functions, it would 
be difficult to understand why the principal should be liable for it in tort. 
The power exercised by the principal over their agent, which justifies the 

20	 Supreme Court of Mauritius 2023 SCJ 195 Mir v. IBL.
21	 Dalloz 1988, 513.
22	 Supreme Court of Mauritius 2023 SCJ 195 Mir v. IBL Ltd.
23	 Supreme Court of Mauritius 2007 SCJ 1 Dookhy M. & ORS v. SBM.
24	 Supreme Court of Mauritius 1992 SCJ 83 Beau Villa v. Chuckowree and Lamco 
Insurance Ltd.



G. Georgijević (стр. 65–80)

72	 Анали ПФБ 1/2025Анали ПФБ 1/2025

liability of the former for the acts of the latter, has not been respected, and 
in those circumstances, nothing justifies that the principal be liable in tort 
for the acts of the agent.

2.2.2.	 Contractual Liability: A Civil Fault Must Be Committed in the Fulfilment of 
the Agent’s Mission

Both in France and in Mauritius, if a contract generates an obligation of 
result (obligation de résultat) (Flour, Aubert, Savaux 2024, 38), the debtor 
will escape their contractual liability by proving the existence of a force 
majeure event (Flour, Aubert, Savaux 2024, 39). If a contractual debtor 
(principal) uses their employees (agents) in the fulfillment of the contractual 
obligations, the debtor cannot be exonerated of the contractual liability by 
proving that the employee (agent) has not committed civil fault. In that 
sense, the exoneration of the principal, who is the contractual debtor of an 
obligation of result, is more difficult than the exoneration of the principal 
of their tort liability for the acts of the agent, where the principal can be 
exonerated of their liability in tort if they prove that the agent has not 
committed a civil fault. In the field of contractual liability, the absence of the 
debtor’s (principal’s) fault or their employee’s (agent’s) fault is the risk that 
the contractual debtor needs to bear. For instance, if a defective machine 
explodes while the debtor’s employee is fulfilling the debtor’s contractual 
obligation, this absence of civil fault of the employee and their employer 
(the contractual debtor) will not suffice to exonerate the employer (the 
contractual debtor) of their liability.

The situation radically changes when the employee (agent) of the 
contractual debtor (principal) commits a fault not forming part of their 
functions and missions (abus de fonctions) (Terré et al. 2022, 1184). If 
the employee commits a civil fault outside the limits of their missions and 
functions, they cannot be considered as a tool used by their employer in the 
fulfillment of their contractual obligations. In this case, the subordination 
link, i.e., the relationship of power, between the principal and agent justifying, 
the former’s contractual liability for the acts of the latter, has ceased. 
From the legal point of view the agent becomes a third party, external to 
the contractual debtor, and as such their act can qualify as force majeure, 
provided that the act has been reasonably unforeseeable and reasonably 
inevitable for the employer, in terms of its consequences. The employer 
(principal) will thus be exonerated from their contractual liability, the act of 
their employee (agent) falling outside the scope of the latter’s functions and 
missions and constitutes force majeure from the employer’s (principal’s) 
point of view.
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This strong bond between civil fault and the missions and functions of 
an agent is even more visible in the obligations of means, where the debtor 
of a contractual obligation does not need to provide the creditor with a 
result, the former only needs to put their best efforts in the fulfillment of 
their contractual obligation. In other words, the debtor of the contractual 
obligation must not commit a civil fault in the fulfillment of the obligation 
of means: they have to do everything that a reasonable and careful person 
would have done in the same circumstances (Flour, Aubert, Savaux 2024, 
38–39). If the agent used by his principal in the fulfillment of the latter’s 
contractual obligations commits a civil fault, the principal will bear civil 
liability as if they have personally committed that fault. On the contrary, if 
the agent has not committed any civil fault in the fulfillment of their missions 
and functions, their principal will not be held liable for the harm suffered by 
other contractual party.

3.	DIFFERENCES IN THE CONDITIONS FOR THE CONTRACTUAL 
AND TORT LIABILITIES OF THE PRINCIPAL

3.1. Inequal Importance of Civil Fault

3.1.1.	 Tort Liability: Requirement of a Civil Fault Committed by the Agent

In France and Mauritius, the principal may be declared liable in tort only 
for the acts of their agent that constitute a civil fault of the latter (Terré et 
al. 2022, 1178; Bufflan-Lanore, Larribau-Terneyre 2024, 960; Cabrillac 2024, 
300). Both in France (Flour, Aubert, Savaux 2024, 214–216) and Mauritius,25 
the abstract test (appreciation in abstracto) is applied in the assessment of 
whether an act of the agent constitutes a tort fault or not. This means that the 
act of the agent will be compared to what a reasonable and careful person, 
exercising the same profession, would have done in the same circumstances 
(see Flour, Aubert, Savaux 2024, 216–217). If their act conforms with what 
a reasonable and careful person, exercising the same profession, would have 
done in the same circumstances, no tort fault can be linked to the agent. 
Consequently, the principal will bear no tort liability for the acts of the agent 
that do not entail any tort liability. This seems very logical, as it would be 
very difficult to understand, in terms of the principles of tort law, why the 

25	 Supreme Court of Mauritius 2020 SCJ 63 Neron Publications Co Ltd v. La 
Sentinelle Ltd & Ors; Supreme Court of Mauritius 2019 SCJ 218 Belloguet L.F. & Anor 
v. Mungur I. (DR) & Ors; Supreme Court of Mauritius 2001 SCJ 60 Cundasamy v. The 
Government of Mauritius and Supreme Court of Mauritius 2023 SCJ 195 Mir v. IBL.
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principal should be liable for an act for which the agent is not liable. We fully 
agree with Flour, Aubert and Savaux that the obligation to compensate the 
victim for their harm, where the agent has not committed civil fault and is 
simply involved in the harm caused to the victim, would be difficult to justify 
(Flour, Aubert, Savaux 2024, 430–431). However, it is necessary to point out 
that in the field of tort liability of parents for the acts of their minor children, 
the French Court of Cassation (Cour de cassation) applies logical nonsense: 
a parent will be held in tort even though their minor child has committed 
no civil fault (compare Flour, Aubert, Savaux 2024, 432; see also Bufflan-
Lanore, Larribau-Terneyre 2024, 960–961).26 The solution adopted by the 
French Court of Cassation can be easily understood in terms of the feeling 
of justice, as it provides the victim with compensation for bodily harm. 
However, the solution fails to be explained in terms of the principles of tort 
law in Mauritius, as it is difficult to understand why the parents should be 
held liable in tort for the acts of their minor children whose acts do not 
constitute a civil fault.

3.1.2.	 Contractual Liability: Limited Scope of the Civil Fault of the Agent

Very often, both in France and Mauritius, a debtor of a contractual 
obligation uses the services of employees in the fulfillment of their 
contractual obligations. For instance, a gardening company might use 
the services of its employees in the fulfillment of a contract made with a 
client. If ever the employees of the debtor cause harm to the client, this may 
entail civil liability of the debtor as principal, for the acts of their agents 
(employees).

Both in France (Terré et al. 2022, 942) and Mauritius, the obligations of 
result (obligations de résultat) must be differentiated from the obligations 
of means (obligations de moyen) as far as the principal’s contractual liability 
for the acts of their agents is concerned. In Mauritius, the landmark case on 
this topic is the Butan v. Rivière de Rempart Bus Services case,27 where the 
Supreme Court of Mauritius held that the obligation of the transporter to 
ensure the security of passengers is an obligation of result.

26	 The case is known in France as arrêt Levert: Cass. 2nd Civil Chamber, 10 May 
2001, No. of pourvoi 99–11.287.
27	 Supreme Court of Mauritius 1972 SCJ 189 Butan v. Rivière de Rempart Bus 
Services.
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In the obligations of result, the debtor needs to provide the creditor with 
the result specified in the contract. For instance, the gardening company 
needs to clean up the client’s yard while respecting the client’s property. In 
this type of obligation, the debtor cannot escape their contractual liability by 
proving that they or their employee has not committed a civil fault. The use 
of an employee in the fulfillment of the contractual obligations is the risk that 
needs to be assumed by the principal (employer) (Terré et al. 2022, 948–
949). The only means for the employer to escape their contractual liability 
is to prove the existence of a force majeure event, i.e., an event external to 
the debtor and their employee, reasonably unforeseeable for the debtor and 
their employee and reasonably inevitable, in terms of consequences, for the 
debtor and their employee (Terré et al. 2022, 945–946). As the use of an 
employee in the fulfillment of the contractual obligations is not an external 
event for the principal as a contractual debtor, they will be liable for the acts 
of their employees even though they have not committed a civil fault. The 
contractual liability of the debtor for an obligation of result, regarding the 
acts of their agent, is thus more severe for the debtor than the tort liability 
of the principal for the acts of their agent. The principal can avoid tort 
liability by proving that the agent has not committed a civil fault, whereas 
the principal will bear the contractual liability for the harm caused to their 
client and will not be able to avoid it by proving that their employee (agent) 
had not committed a civil fault.

The situation is different in the obligations of means, where the debtor 
does not guarantee the result expected by the creditor. The debtor needs 
only to make their best efforts, and if the result expected by the creditor is 
not achieved, the debtor will not bear contractual liability for it (Terré et 
al. 2022, 942–943). In Mauritius, the landmark case on this topic is Central 
Electricity Board v. Auckloo.28

In this type of obligation, there are factors of risk that are not under the 
debtor’s control, and it would be unfair to hold them liable for the absence 
of the result expected by the creditor. For instance, in the medical contract 
made by a private hospital and a client, the private hospital undertakes the 
obligation to provide the best service possible to the patient. The latter 
needs to be properly informed of the risks of the medical procedures to be 
done, the former has to properly apply the approved medical procedures, 
etc. However, the private hospital does not guarantee that the patient will 
be healed, as the full recovery of the patient depends on their prior medical 

28	 Supreme Court of Mauritius 1981 MR 92 Central Electricity Board v. Auckloo.
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condition as well as on their habits in everyday life. This is why the debtor 
is contractually liable only if they have not made the best efforts in the 
discharge of the contractual obligation, i.e., if they have committed a civil 
fault. If the debtor of the obligation of means has done everything that a 
reasonable and careful person would have done in the same circumstances, 
they have not committed any civil fault and will not be contractually liable 
(Terré et al. 2022, 943). The same applies to the employees (agents) of the 
debtor: their fault is treated as the personal fault of the contractual debtor 
(Flour, Aubert, Savaux 2024, 1231). For instance, if the doctor employed by 
the private hospital has done everything properly and has not committed 
a civil fault in the discharge of the obligation to provide the client with the 
health care service, their employer (principal) will not be contractually 
liable for any bodily harm suffered by the patient (Terré et al. 2022, 934, 
948–949). In conclusion, the tort and contractual liabilities of the principal 
in the obligations of means have the same intensity, as they both require a 
civil fault to be committed by the agent to declare the principal liable.

3.2.	Inequal Place of the Agent’s Civil Immunity

3.2.1.	 Tort Liability: The Differences Between French and Mauritian Law on the 
Agent’s Civil Immunity

Since the Costedoat case in France, i.e., the judgment of the Plenary 
Assembly of the Court of Cassation in France dated 25 February 2000, an 
agent having committed a nonintentional civil fault and having remained 
within the limits of their mission will benefit from civil immunity, meaning 
that the victim could not claim compensation for their harm from the agent 
(Flour, Aubert, Savaux 2024, 448–449, 454, 457; Bufflan-Lanore, Larribau-
Terneyre 2024, 966–968).29 For the time being, there is no such immunity 
in Mauritius. The new case law in France is explained by the fact that the 
principal is very often insured against the harm that their agents could 
cause to third parties and the principal’s insurer will bear the financial 
charge of the compensation for the victim’s harm. As such insurance is still 
not developed enough in Mauritius, we believe that, for the time being, there 
is no reason to suspend the personal subjective liability of the agent.

29	 Cass. Plen. Ass. 25 February 2000, No. of pourvoi 97–17.378. and 97.20.152.
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3.2.2.	 Contractual Liability: Lack of the Agent’s Civil Immunity

In both France and Mauritius, the agent that assisted the contractual 
debtor, their principal, in the fulfillment of the contractual obligation will 
not benefit from civil immunity. However, French law will likely follow the 
Costedoat case law even in the case of contractual liability, given the highly 
developed insurance coverage of the principal’s liability for the harm caused 
by their agent. Given the fact that such insurance is still not very developed 
in Mauritius, the agent should remain personally and subjectively liable for 
the harm caused to the other party to the contract made with the principal.

4.	STRICT V. SUBJECTIVE LIABILITY OF THE PRINCIPAL FOR THE 
ACTS OF THEIR AGENTS

4.1.	Principal’s Tort Liability: Strict (Objective) Liability 
Recommended

In France, the principal’s tort liability for the acts of their agent is 
objective, i.e., completely independent of the principal’s fault while choosing 
and monitoring the agent. Thus, even if the principal has chosen well and 
has monitored well their agent, this lack of the principal’s fault will not entail 
the exoneration from their tort liability (Bufflan-Lanore, Larribau-Terneyre 
2024, 970). The principal needs to prove force majeure, to be exonerated 
from tort liability (Bufflan-Lanore, Larribau-Terneyre 2024, 970). In the 
Jhugdamby B. v. Private Secondary Education Authority case,30 the Mauritian 
Supreme Court held that the principal tort liability for the acts of their agents 
was strict (objective).31

Objective tort liability, where the principal cannot escape liability by 
proving that he has not committed a civil fault, seems to be the most suitable 
solution for Mauritius. As the principal usually benefits financially from their 
agent’s activity, the objective tort liability, more severe than the traditional 
tort liability based on fault, seems to be reasonable. In France, this idea 
is known as “risque-contrepartie” (Flour, Aubert, Savaux 2024, 417–418; 
Bufflan-Lanore, Larribau-Terneyre 2024, 974; Cabrillac 2024, 299). Another 

30	 Supreme Court of Mauritius 2022 SCJ 56 Jhugdamby B. v. Private Secondary 
Education Authority.
31	 “In respect of vicarious liability of the principal it is objective and strict, i.e., 
‘no fault liability’. It means that there is no need to prove fault on the part of the 
principal” (translated by author).
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idea has been proposed to justify the principal’s objective liability for the 
acts of their agents: the former guarantees the solvency of the latter, and 
this is why the principal’s liability is strict (objective) (Flour, Aubert, Savaux 
2024, 420–421).

4.2.	The Principal’s Contractual Liability: The Nature of the Liability 
Depending on the Nature of the Contractual Obligation

The strength of the principal’s contractual liability for the acts of their 
agent involved in the execution of the former’s contractual obligations will 
depend on the nature of the contractual obligation. If an obligation is the 
obligation of result, the liability of the principal for the acts of their agent is 
rather objective, as the principal cannot escape their contractual liability by 
proving that they have not committed a civil fault and that everything that a 
reasonable and careful person would have done in the same circumstanced 
has been done. The only cause for the exoneration of the principal is a force 
majeure event that is external to the contractual debtor (principal). Every 
element that is intern to the contractual debtor (principal) is a legal risk that 
they must bear. If an agent has not committed civil fault, that will not be the 
cause for the principal’s exoneration from the contractual liability. On the 
other hand, force majeure is an exceptional risk, extern to the contractual 
debtor (principal) and it would not be fair that they bear the consequences 
of this risk, as it was not reasonably foreseeable and evitable when the 
contract was made.

In the obligations of means, the contractual liability of the principal for 
the acts of their agent is necessarily subjective. Only a civil fault, defined 
as the behavior that a reasonable and careful person would not have had 
in the same circumstances, can put contractual liability on the principal’s 
shoulders. And the principal can be exonerated of their liability if they prove 
that the agent has not committed civil fault.

5.	CONCLUSION

In this paper, we have critically analyzed the similarities and differences 
between tort and contractual liabilities in France and Mauritius. We have 
reached the conclusion that there is a common core of conditions for the 
application of the civil liability of principals for the acts of their agents, 
namely the subordination link and the requirement that civil fault has been 
committed by the agent in the fulfillment of their mission. The subordination 
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link reflects the legal power of the principal over their agent, justifying the 
civil liability of the former for the latter’s acts. The same can be said for the 
requirement of a civil fault being committed by the agent in the fulfillment of 
their mission: if the agent’s act falls outside their mission, the subordination 
link has not been respected and there is no justification for the principal’s 
civil liability. On the other hand, we have noted an inequal place of civil fault 
in the tort and contractual liabilities of the principal, which is due to the 
differences in their nature. Moreover, the immunity of the agent is treated 
differently in contractual and tort liabilities of the principal, and differences 
exist also between French and Mauritian tort law. These differences are 
mainly due to the place of the principal’s insurer in the compensation of the 
victim’s harm. Finally, the differences in the nature of the principal’s tort and 
contractual liabilities are due to the nature of these liabilities and the nature 
of the contractual obligations. Strict (objective) liability should be preferred 
to the subjective one, as far as possible, given the economic benefit that the 
principal earns while using the effort of their agent.
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1.	INTRODUCTION

When Edward Snowden revealed that the NSA had been extensively 
collecting call detail records, a large portion of the world was shocked and 
surprised. Although the sitting President of the United States stated in a 
speech early 2014, among other things, that such a system does not collect 
the content of phone calls or the identities of the people involved (Washington 
Post 2014), the academic and professional community also understood what 
had been left unsaid – that this involved the mass collection of metadata, and 
that such surveillance encroached on privacy without the appropriate strict 
criteria for its application and effective oversight by independent supervisory 
authorities, which was potentially also a violation of certain fundamental 
human rights and freedoms, steering society towards an Orwellian reality.1 
At the time this “practice” was not unique to the United States, nor is it at the 
present; for years, it has justifiably been the subject of public and academic 
discourse,2 (inadequate) regulation, and the consequent judicial review in 
many countries.

EU law has influenced the legal framework for electronic communications 
in Serbia, including in terms of data retention and access to such data. With 
the adoption of the Data Retention Directives (Directive 2006/24/EC)3 at 
the Union level, an obligation was created for providers of publicly available 
electronic communication services and public communication networks 
to retain certain data they collect or process in connection with these 
services, in order to ensure their availability to competent authorities for 
the purpose of detecting and proving serious criminal offences, as well as for 
the detection and prosecution of perpetrators of such offences. However, the 
Serbian legislator has not sufficiently and appropriately followed the further 
development of Directive 2006/24/EC and data retention regulations of EU 
member states, especially considering the rulings of the Court of Justice of 
the EU (CJEU). Furthermore, the relevant decisions of the European Court 
of Human Rights (ECtHR), establishing violations of the rights under the 
European Convention on Human Rights (ECHR) related to data retention, 
were also not taken into account. In this paper, the authors analyze the 

1	 For more on this, see Pisarić (2019, 156).
2	 For more on this, see, e.g., Rojszczak 2021a; Rojszczak 2021b.
3	 Directive 2006/24/EC of the European Parliament and of the Council of 15 
March 2006 on the retention of data generated or processed in connection with 
the provision of publicly available electronic communications services or of public 
communications networks and amending Directive 2002/58/EC, OJ L 105/54 of 
13/4/2006.
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domestic legal framework for data retention and the access of competent 
authorities to retained data for the purpose of criminal proceedings, 
particularly examining it through the lens of the decisions of the CJEU and 
the ECtHR.

2. LEGAL FRAMEWORK IN SERBIA

In Serbia, data retention of electronic communications, following the 
example of Directive 2006/24/EC, was regulated in 2010 with the adoption 
of the Law on Electronic Communications (LEC),4 within Chapter XVII: 
Confidentiality of Electronic Communications, Lawful Interception, and Data 
Retention. Some provisions from this chapter were declared unconstitutional 
in 2013 by the Decision of the Constitutional Court of the Republic of Serbia 
(Decision of the CC),5 while some were amended in 2014.6 Following these 
interventions, the provisions from Chapter XVII remain in effect, despite 
the adoption of the new Law on Electronic Communications7 in 2023 (LEC 
2023). Namely, Article 180, para. 1 LEC 2023 stipulates that with the entry 
into force of this law, the previous Law on Electronic Communications ceased 
to apply, and at the same time, for inexplicable and legislatively unjustified 
reasons, establishes that certain provisions of the LEC remain in force, 
including the provisions on data retention. As the new regulation governing 
electronic communications failed (or avoided) to address data retention, 
the relevant provisions have unnaturally and incoherently remained outside 
the core text of the systemic law. For a comprehensive understanding of the 
legal framework for data retention, it is important to note that the general 
rules are contained in several articles of the LEC and are more specifically 
regulated in bylaws (adopted based on the law that is no longer in force). In 
the following sections, we will analyze data retention and access to retained 
data as two steps of a single mechanism.

4	 Law on Electronic Communications, Official Gazette of the Republic of Serbia 
44/10.
5	 Constitutional Court of the Republic of Serbia, Iuz 1245/2010, 13 June 2013, 
Official Gazette of the Republic of Serbia 60/13.
6	 Law on Amendments to the Law on Electronic Communications, Official Gazette 
of the Republic of Serbia 62/2014. 
7	 Law on Electronic Communications, Official Gazette of the Republic of Serbia 
35/23.
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2.1. Data Retention

2.1.1.	 Purpose of Retention

In the text of the original LEC, Article 128, para. 1 stipulated that the 
operator was obliged to retain data on electronic communications for the 
purposes of conducting investigations, detecting criminal offenses, and 
carrying out criminal proceedings, in accordance with the law regulating 
criminal procedure, as well as for the purposes of protecting national 
and public security of the Republic of Serbia, in accordance with the laws 
regulating the work of the security services of the Republic of Serbia and 
the Ministry of the Interior. The part of the provision referring to these 
other laws was declared unconstitutional in 2013 by the Decision of the 
CC.8 The following year, Article 128 was amended, and the purpose of data 
retention was completely omitted. The currently LEC currently in effect 
simply stipulates the operator’s obligation to retain data on electronic 
communications (Article 128, para. 1) and to keep the retained data for 12 
months from the date of the communication (Article 128, para. 6), without 
specifying the purpose for which these obligations are established.

2.1.2.	 Retained Data

With regard to the data for which operators have obligations, Article 128, 
para. 1 LEC refers to Article 129, para. 1, which establishes the categories 
of data that is to be retained to meet specific needs. The answer to the 
question of which data is specifically retained is provided by the bylaw – the 
Rulebook on the Requirements for Devices and Software Support for Lawful 
Interception of Electronic Communications and Technical Requirements for 
Fulfilling the Obligation of Data Retention on Electronic Communications9 

8	 The Constitutional Court found that the phrase “in accordance with the law 
regulating criminal procedure” and the phrase “in accordance with the laws 
regulating the work of the security services of the Republic of Serbia and the work 
of law enforcement authorities” are not in compliance with Article 41 para. 2 of the 
Constitution, as only a court is competent to permit (approve) a deviation from the 
constitutionally guaranteed inviolability of the secrecy of letters and other means of 
communication, “and not that this right is determined in accordance with the law.” 
Translation by author. See Decision of the CC, p. 79.
9	 Rulebook on the Requirements for Devices and Software Support for Lawful 
Interception of Electronic Communications and Technical Requirements for 
Fulfilling the Obligation of Data Retention on Electronic Communications, Official 
Gazette of the Republic of Serbia 88/2015.
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(Rulebook10) – which, in Articles 11–16, exhaustively specifies the data 
that operators are required to retain. The data retained is necessary 
for: 1) monitoring and determining the source of the communication,11 
2) determining the destination of the communication,12 3) determining 

10	 Originally, Article 129, para. 4 LEC stipulated that the ministry responsible for 
telecommunications would prescribe in more detail the requirements related to 
the retention of data referred to in Article 129, para. 1, having previously obtained 
opinions from the ministry responsible for justice, the ministry in charge of internal 
affairs, the ministry in charge of defense, the Security Information Agency, and the 
authority in charge of personal data protection,. When the CC of Serbia declared 
Article 128, para. 5 unconstitutional, it also invalidated Article 129, para. 4 – thus 
eliminating the legal basis for regulating the obligation to retain data through 
subordinate legislation. However, such a regulation was adopted nonetheless. 
Specifically, Article 127, which governs the lawful interception of electronic 
communications, was amended in 2014 to include, in paragraph 5, a provision 
that the ministry shall also prescribe technical requirements for fulfilling the 
data retention obligations under Articles 128 and 129 of the law. The Rulebook in 
question was adopted based on this provision.
11	 According to Article 11 of the Rulebook, the following data is specified: A. 
with regard to publicly available telephone service at a fixed location and publicly 
available telephone service in a public mobile communications network: the 
number from which the communication was initiated, as well as the name and 
surname of the individual, or the name of the legal entity, and the address of the 
subscriber or registered user; B. with regard to internet access, electronic mail, 
voice transmission services using the internet, and other forms of packet-switched 
exchange: the assigned user identifier or telephone number for each communication 
in the public electronic communications network; the name and surname of the 
individual, or the name of the legal entity, and the address of the subscriber or 
registered user to whom the IP address, user identification, or telephone number 
was assigned at the time of the communication; the dynamic or static IP address 
assigned by the service provider or access provider and the user identification of 
the subscriber or registered user; the identification of the digital subscriber line or 
other communication source point.
12	 According to Article 12 of the Rulebook, the following data is specified: A. 
with regard to publicly available telephone service at a fixed location and publicly 
available telephone service in a public mobile communications network: the dialed 
number (the number called), and in the case of additional services (call forwarding, 
call transfer, and conference call), the number to which the communication was 
forwarded, or the numbers involved in the conference call; the name and surname 
and address of the subscriber or registered user; B. with regard to internet access, 
electronic mail, voice transmission services using the internet, and other forms of 
packet-switched communication: the dynamic or static IP address assigned by the 
service provider or access provider and the user identification of the subscriber or 
registered user at the time of the communication; the user identification or telephone 
number of the voice transmission service counterpart; the name and surname and 
address of the subscriber or registered user, as well as the user identification of the 
communication counterpart; the identification of the digital subscriber line or other 
communication destination point; communication data (according to Article 2, 
para. 1, it. 8, this is the data representing signaling related to the targeted electronic 
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the start, duration, and end of the communication,13 4) determining the 

type of communication,14 5) identifying the user’s terminal equipment,15 

and 6) determining the location of the user’s mobile terminal equipment.16 

communication service, network, or other user, including signaling used for 
establishing communication, controlling the flow of communication (for example, 
communication accepted, communication transferred), whose content and data are 
available to electronic communication operators (e.g., communication duration).
13	 According to Article 13 of the Rulebook, the following data are specified: A. 
with regard to publicly available telephone service at a fixed location and publicly 
available telephone service in a public mobile communications network: the date, 
time of the beginning, duration, and end of the communication; B. with regard to 
internet access, electronic mail, voice transmission services using the internet, and 
other forms of packet-switched communication: the date and time of logging in and 
out when using the access service, within the corresponding time zone, as well as 
the date and time of sending and receiving electronic mail and calls via the voice 
transmission service using the internet, within the corresponding time zone, for 
services provided by the operator.
14	 According to Article 14 of the Rulebook, the following data are specified: A. 
with regard to publicly available telephone service at a fixed location and publicly 
available telephone service in a public mobile communications network: data on 
the used telephone service; B. with regard to electronic mail, voice transmission 
services using the internet, and other forms of packet-switched communication: 
data on the used internet service.
15	 According to Article 15 of the Rulebook, the following data is specified: A. with 
regard to publicly available telephone service in a public mobile communications 
network: the IMSI number from which the communication was initiated and the 
IMSI number to which the communication was directed, as well as the IMEI number 
of the device used to initiate the communication and the IMEI number of the device 
to which the communication was directed; B. with regard to prepaid services 
for publicly available telephone service at a fixed location and publicly available 
telephone service in a public mobile communications network: the serial number 
of the card (for publicly available telephone service at a fixed location) and the 
serial number of the prepaid card, as well as the location from which the electronic 
top-up was made, if possible, for publicly available telephone service in a public 
mobile communications network; C. with regard to prepaid services for internet 
access, electronic mail, voice transmission services using the internet, and other 
forms of packet-switched communication: the serial number of the card; D. with 
regard to publicly available telephone service at a fixed location, internet access, 
electronic mail, voice transmission services using the internet, and other forms of 
packet-switched communication: the serial number of the device, MAC address, 
dynamic and static IP addresses assigned by the service or access provider, in the 
appropriate time zone, and other data that uniquely identifies the user’s terminal 
device.
16	 The Rulebook in Article 16 does not specify which data is retained but rather 
imposes an obligation on operators to ensure the technical connection of their 
equipment with the equipment of the relevant state authorities, using an appropriate 
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Additionally, the LEC stipulates that the obligation of retention also includes 
data on established calls that were not answered, but not data on calls that 
failed to connect (Article 129, para. 2), nor data that the operator did not 
produce or process (Article 129, para. 5). The retention of data revealing 
the content of communications is explicitly prohibited (Article 129, para. 3).

2.2.	Access to Retained Data

2.2.1.	 Purpose of Obtaining Access

The original LEC (2010) did not state the purpose of accessing retained 
data, and after Article 128 was amended in 2014, the current LEC (2023) 
first stipulates that access to retained data is not allowed without the 
user’s consent, and then, as an exception, foresees such a possibility 
(Article 128, para. 2). Namely, access to retained data is exceptionally 
allowed “for a specific period and based on a court decision.” At the 
same time, the LEC (2023) clearly defines the purpose of accessing 
retained data, which is necessary for conducting criminal proceedings 
or protecting the security of the Republic of Serbia,17 while referring 
another law regarding the method.

The regulation that should govern access to retained data when necessary 
for criminal proceedings is the Criminal Procedure Code18 (CPC). Article 
286 CPC (“Police Powers”) stipulates that if there are grounds to suspect 
that a criminal offense prosecutable ex officio has been committed, it is 
the duty of the police to take necessary measures and actions to locate the 
perpetrator, ensure the perpetrator or accomplice does not hide or flee, to 
uncover and secure traces of the criminal offense and items that may serve 

technical interface through which data about all mobile terminal devices appearing 
at a specific geographical, physical, or logical location are transmitted, in accordance 
with the technical standards or capabilities of the particular mobile electronic 
communication technology.
17	 In the original LEC, the legislator defined the protection of national and public 
security of the Republic of Serbia as the purpose of retaining data (in Article 128, 
para. 1, before amendments). However, when formulating the amended Article 128 
and determining the purpose of accessing retained data (Art. 128, para. 2), the 
legislator consistently followed the text of Article 41, para. 2 of the Constitution 
(which states “protection of the security of the Republic of Serbia”).
18	 Criminal Procedure Code, Official Gazette of the Republic of Serbia 72/11, 
101/11, 121/12, 32/13, 45/13, 55/14, 35/19, 27/21 – Decision of the CC, and 
62/21 – Decision of the CC. 
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as evidence, as well as collect any information that could be useful for the 
successful conduct of the criminal proceeding. In order to fulfill this duty, 
the police may, upon the order of the preliminary procedure judge and at the 
proposal of the public prosecutor, 1) obtain the records of already conducted 
telephone communications, 2) obtain records of the base stations used, and 
3) perform location tracking of the place “from which the communication is 
conducted” (Article 286, para. 3).

2.2.2.	 Manner of Access

The operator is obliged to retain data in such a way that it can be accessed 
without delay, or that it can be promptly provided based on a court decision 
(Article 128, para. 7). By analyzing the LEC and subordinate regulations, it 
can be noted that the competent state authorities access retained data in 
two ways: a) directly – by accessing the premises, electronic communication 
network, associated equipment, or electronic communication equipment 
of the operator; or b) indirectly – by having the operators provide the 
requested data.19

A clearer answer to what this means can be found in the Rulebook. The 
Rulebook contains a general provision stating that all data retained in 
accordance with the LEC must be made available to the competent state 
authorities, via the appropriate technical interface, for a period of the last 
12 months from the date of communication, in accordance with the law 
(Article 9, para. 2 of the Rulebook). Regarding location data, the Rulebook, 
in Articles 16 and 21, requires operators to enable technical connection of 
their equipment with the equipment of the competent state authorities by 
using the appropriate technical interface, facilitating the transfer of certain 
communication data.20

19	 The clear distinction between the two access regimes to retained data also 
arises from the obligation to maintain records (Art. 128, paras. 8 and 9 LEC, Article 
10 of the Rulebook), as well as the obligation to create a technical interface through 
which the retained data is made accessible to the competent authorities, as required 
by the Rulebook.
20	 This applies to: a) data about all mobile terminal devices that appeared at a 
specific geographical, physical, or logical location, in accordance with Article 16, 
para. 1; b) data about the current geographical, physical, or logical location of an 
individual electronic communication device, in accordance with Article 21, para. 1 
of the Rulebook.
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2.3.	Data Retention, Access to Retained Data, and the Constitution

When regulating the retention of data, one important aspect was not 
sufficiently and appropriately considered, namely the justification for such 
interference with guaranteed human rights and freedoms. The LEC generally 
foresees, and bylaws specifically regulate, the retention of a large amount 
of data, which, when accessed and processed by the competent authorities 
– even if done for legitimate purposes – can enable the drawing of very 
precise conclusions about the private life of the individuals whose data is 
retained. This includes their daily habits, permanent or temporary places of 
residence, daily or other movements, activities, social relations, and the social 
environments they visited. All of this can have significant and potentially 
comprehensive effects on both the right to privacy and data protection, as 
well as on the right to freedom of expression and movement.

In this regard, it is necessary to consider the alignment of the relevant 
provisions of the LEC and the CPC with Article 41 of the Constitution of 
the Republic of Serbia (Constitution),21 which guarantees the inviolability 
of the secrecy of correspondence and other means of communication 
(para. 1),22 and permits exceptions only for a limited time and based on 
a court decision, if necessary for conducting criminal proceedings or 
protecting the security of the Republic of Serbia, in the manner prescribed 
by law (para. 2).

The decision of the Constitutional Court (CC), from more than 10 years 
ago, emphasized that constitutional protection encompasses not only the 
content but also the formal characteristics of communication,23 which 
means that deviation from the inviolability of communication data may be 
permitted only if it is in accordance with the Constitution.

By itself, the general mass retention and storage of data on all 
communications of all users, based on the LEC, undoubtedly represents a 
deviation from the guaranteed secrecy of communications and can only be 
allowed if the conditions prescribed by the Constitution are met. However, it 

21	 Constitution of the Republic of Serbia, Official Gazette of the Republic of Serbia 
98/06, 115/21 – amendments I-XXIX and 16/22.
22	 It is interesting to note that both the LEC and the LEC 2023 contain a rule on 
the confidentiality of communications. However, while Chapter XVII LEC, which 
contains provisions on data retention, links confidentiality only to the content 
of electronic communications (Art. 126), the LEC 2023 clearly recognizes both 
the confidentiality of the content and the confidentiality of traffic data related to 
electronic communications (Art. 160).
23	 Decision of the CC, p. 78.
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seems that the legislator does not treat data retention as a deviation from the 
constitutional guarantee; it did not specify the purpose for which operators 
are required to retain and store data (conducting criminal proceedings 
or protecting the security of the Republic of Serbia). The purpose of data 
retention cannot be derived from the purpose of accessing retained data, 
as prescribed in Article 128, para. 2, because retention and access to 
retained data are two forms of deviation from the guaranteed rights, and 
each requires separate justification. Additionally, citing certain “needs” for 
which specific categories of data are retained, in Article 129, para. 1, is 
not the same as determining the purpose of data retention. Moreover, the 
requirements that the deviation is allowed “based on a court decision” and 
“for a limited period” are not considered when prescribing the obligation to 
retain and store data.

When regulating access to retained data, in Article 128, para. 2 LEC, the 
legislator consistently followed the formulation from the Constitution.24 
However, it cannot be said that the CPC, which should regulate the deviation 
from the guaranteed secrecy of communication for the purpose of conducting 
criminal proceedings, does so in a proper manner, for at least two reasons: 
a) deviation can only be authorized by a court decision – but a warrant is 
not a court decision (the CPC recognizes three types of decisions in criminal 
proceedings: orders, rulings, and judgments – Article 269); b) deviation is 
allowed only “for a limited time” – but Article 286, para. 3 CPC does not 
impose such a requirement.

Additionally, the authorization in Article 286, para. 3 CPC relates to 
the obtaining of certain retained data, specifically data on telephone 
communication, but not on other types of electronic communication. 

24	 It is possible that the legislator, when amending Article 128, took into 
account the arguments from the Decision of the Constitutional Court. Namely, the 
Constitutional Court found that although the disputed provision (from the original 
Article 128, para. 1) established only a general obligation for operators to retain 
data and determined the purpose for which the retention is prescribed, but not the 
manner of using the retained data, what is controversial is that the introduction of 
this obligation is carried out in accordance with other relevant laws. This method 
establishes an obligation for operators, which may indirectly lead to a violation of 
the confidentiality of communication, if the retained data is not used in accordance 
with Article 41, para. 2 of the Constitution. This means that the data would be used 
without a court decision and without specifying the time frame during which it 
can be used, but based on resolutions from the mentioned laws. The Constitutional 
Court emphasized that “[t]he conditions and purpose of the allowed deviation from 
the confidentiality of communication are determined by the Constitution and, as 
such, cannot be subject to legal provisions, as the manner of exercising this right 
can only be prescribed by law” (Decision of the CC, p. 78, translated by author).
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Accordingly, this article could not be used to gain access to all the categories 
and types of data that are retained based on the LEC and the Rulebook, 
which are not covered by it25 – in other words, the CPC does not regulate 
the method of access to this data. Furthermore, a request for the delivery 
of such retained data, which may be directed to operators by the police or 
public prosecution based on the general provisions of the CPC, would be 
questionable from the standpoint of constitutionality.

The issue of the constitutionality of the provisions on data retention was 
also addressed by the Commissioner for Information of Public Importance 
and Personal Data Protection (Commissioner), when, more than a decade 
ago, they conducted oversight of the implementation of the Personal Data 
Protection Act26 (PDPA) by the operators of mobile and fixed telephony 
in the Republic of Serbia (Commissioner 2012).27 Based on the results of 
this oversight, the Commissioner and the Ombudsman prepared a Proposal 
of Recommendations for improving the situation in this area, containing 
14 items. Our analysis cannot state with certainty that these recommendations 
have been fully and adequately applied to this day. The situation is similar 
when it comes to electronic communications operators providing internet 
access and internet services (Commissioner 2015).

In addition to the alignment of the legal framework on data retention 
and access to retained data with the Constitution being questionable, its 
compliance with EU law and the ECHR is uncertain, due to the failure to 
take into account the human rights protection standards established in the 
CJEU’s and ECtHR’s case law.

25	 For example, Article 286, para. 3 CPC could not be used for obtaining data about 
a dynamic or static IP address assigned by the service provider or access provider, 
which is retained under Article 12 of the Regulation, or data about the date, time 
of login and logout during the use of access services, within the appropriate time 
zone, as well as the date and time of sending and receiving emails and calls via the 
internet voice service, within the appropriate time zone, for services provided by 
the operator, which is retained under Article 13 of the Regulation – even if the court 
issues an order to obtain such data.
26	 Personal Data Protection Act, Official Gazette of the Republic of Serbia 87/18.
27	 The subject of the oversight was access to retained communication data, and 
based on the established facts during the oversight, it was concluded that the 
processing of this data, individually and especially when considered together, over 
a period of 12 months, constitutes a serious intrusion into the privacy of citizens. 
It was found that this violates the constitutional guarantee of the inviolability of 
communication secrecy, as well as the provision that deviations are allowed only 
for a specific time and based on a court decision, for the purpose of conducting 
criminal procedure or protecting national security.
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3.	STANDARDS OF HUMAN RIGHTS PROTECTION

3.1.	The CJEU Case Law

Although Directive 2006/24/EC was repealed more than a decade ago 
because it broadly and especially severely interfered with fundamental 
human rights, and such interference was not precisely limited to what was 
strictly necessary,28 communication data is still retained in EU member 
states, and national regulations and the actions of competent authorities in 
several countries have been subject to review by the CJEU.29 The decisions 
in the SpaceNet AG,30 Tele2 Sverige,31 La Quadrature du Net,32 Privacy 
International,33 and Prokuratuur34 cases were analyzed in order to determine 
the position of the CJEU on data retention and access to retained data by 
competent authorities in member states.

3.1.1.	 Data Retention

The CJEU particularly addressed the purpose of data retention in 
its decision in the SpaceNet AG case. First and foremost, regarding the 
justification for restricting rights, the Court held that the objectives outlined 
in the first sentence of Article 15, para. 1 of Directive 2002/58/EC35 are 
exhaustively listed. Consequently, any legislative measure adopted under this 

28	 CJEU, joined cases C‑293/12 and C‑594/12, Digital Rights Ireland Ltd, 
ECLI:EU:C:2014:238, 8 April 2014.
29	 For more on this, see Podkowik, Rybski, Zubik 2021, 1608–1609.
30	 CJEU, joined cases C-793/19 and C-794/19, SpaceNet AG, ECLI:EU:C:2022:854, 
27 October 2022.
31	 CJEU, joined cases C-203/15 and C-698/15, Tele2 Sverige, ECLI:EU:C:2016:970, 
21 December 2016.
32	 CJEU, joined cases C‑511/18, C‑512/18 and C‑520/18, La Quadrature du Net 
and Others, ECLI:EU:C:2020:791, 6 October 2020.
33	 CJEU, case C-623/17, Privacy International, ECLI:EU:C:2020:790, 6 October 
2020.
34	 CJEU, case C-746/18, Prokuratuur, ECLI:EU:C:2021:152, 2 March 2021.
35	 Directive 2002/58/EC of the European Parliament and of the Council of 
12 July 2002 concerning the processing of personal data and the protection 
of privacy in the electronic communications sector (Directive on privacy and 
electronic communications), OJ L 201/37 of 12/07/2002.; Directive 2009/136/
EC of the European Parliament and of the Council of 25 November 2009 amending 
Directive 2002/22/EC on universal service and users’ rights relating to electronic 
communications networks and services, Directive 2002/58/EC concerning 
the processing of personal data and the protection of privacy in the electronic 
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provision must effectively and strictly correspond to one of these objectives. 
The existence of potential difficulties in precisely determining the cases and 
conditions under which targeted retention should be implemented cannot 
justify a member state prescribing general and indiscriminate retention 
of traffic and location data in such a way that an exception becomes the 
rule.36 Namely, the CJEU has taken a clear stance that national legislation 
providing for data retention must meet objective criteria, establishing a link 
between the data to be retained and the objective being pursued. The Court 
found that, according to its case law and the principle of proportionality, 
there is a hierarchy among these objectives, based on their importance. The 
significance of the objective sought by such a measure must be proportionate 
to the severity of the interference, with the guaranteed rights resulting from 
it. Accordingly, the Court emphasized that EU law is opposed to national 
legislation which, for the purpose of combating serious crime, provides as 
a rule for general and indiscriminate retention of traffic and location data, 
as it exceeds what is strictly necessary and cannot be considered justified 
in a democratic society. It is highlighted that crimes, even particularly 
serious ones, cannot be equated with a threat to national security. Such an 
equivalence would create an intermediate category between national and 
public security, allowing for the requirements specific to the former37 to be 
applied to the latter. This is neither justified nor permissible.

The CJEU has provided member states with clear guidelines on how to 
regulate data retention in their national laws in a manner consistent with 
EU law. In its decision in the Tele2 Sverige case, the Court left member states 
the option to provide for targeted retention of traffic and location data in 
their national legislation, for the purpose of combating crime. However, this 
must be subject to appropriate authorization and effective oversight during 
the implementation of such measures, which should be conducted by a court 
or an independent body, while respecting the principles of time limitation 
and necessity, and ensuring that the retention is strictly required for a 
specifically determined and justified purpose.38 Furthermore, in its decision 

communications sector and Regulation (EC) No 2006/2004 on cooperation between 
national authorities responsible for the enforcement of consumer protection laws, 
OJ L 337/11, of 18/12/2009. 
36	 SpaceNet AG, paras. 104–113.
37	 SpaceNet AG, paras. 70–74, 92–94 and 117–124.
38	 Tele2 Sverige, paras. 108–112, 116–125. It should also be noted that in this 
decision, the CJEU expressed the view that when it comes to the objectives that 
may justify a national regulation that deviates from the principle of confidentiality 
of electronic communications, it should be noted that, as established in paras. 
90 and 102 of this judgment, the enumeration of objectives in the first sentence 
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in the La Quadrature du Net case, the CJEU provided guidance on certain 
forms of data retention. It held that specific measures are not contrary to 
EU law, provided that they are prescribed by clear and precise legal rules, 
particularly if certain substantive and formal conditions are met. Notably, 
affected individuals must have access to effective safeguards against risks 
and the possibility of misuse.39

of Article 15(1) of Directive 2002/58 is exhaustive, and access to retained data 
must effectively and strictly fulfill one of those objectives. Furthermore, since the 
aim of this regulation must be linked to the seriousness of the interference with 
fundamental rights caused by that access, it follows that in the area of preventing, 
investigating, detecting, and prosecuting criminal offenses, only the fight against 
serious crimes can justify such access to retained data (see Tele2 Sverige, para. 115).
39	 These are measures that allow for: a) general and indiscriminate retention of 
traffic and location data for the purpose of protecting national security in situations 
where the member state concerned is faced with a serious threat to national 
security that is real and present (imminent) or foreseeable, if the decision providing 
for the retention of data is subject to effective review by a court or an independent 
administrative body, the decision of which has a binding character, which seeks 
to verify whether one of those situations exists and whether the conditions and 
guarantees that must be provided for are respected, and if the said decision may 
be issued only for a period limited in time to what is strictly necessary, but may 
be extended in the event of the persistence of that threat, b) targeted retention of 
traffic and location data for the purpose of protecting national security, combating 
serious crime and preventing serious threats to public security, which is limited on 
the basis of objective and nondiscriminatory criteria, depending on the category of 
persons concerned or by means of a geolocation criterion, and which is determined 
for a period limited in time to what is strictly necessary, but which may be extended; 
c) general and indiscriminate retention of IP addresses assigned to the source of 
the connection for a period limited in time to what is strictly necessary, for the 
purpose of protecting national security, combating serious crime and preventing 
serious threats to public security; d) general and indiscriminate retention of data 
on the civil identity of users of electronic communication means for the purpose 
of protecting national security, combating crime and protecting public security; 
e) urgent retention of traffic and location data for a limited period of time held by 
those service providers for the purpose of combating serious crime and protecting 
national security, based on a decision of a competent authority subject to effective 
judicial review, respecting the limits of what is strictly necessary; f) the automatic 
analysis and real-time collection of traffic and location data in the event that it is 
limited to situations in which the State is faced with a serious threat to national 
security that has proven to be real and present (imminent) or foreseeable, if the use 
of such analysis can be subject to effective supervision by a court or an independent 
administrative body whose decision has a binding character, which seeks to verify 
whether there is a situation justifying the said measure and whether the conditions 
and guarantees that must be foreseen are respected, and g) the real-time collection 
of technical data on the location of the terminal equipment used, if it is limited to 
persons in relation to whom there are reasonable and clear grounds for suspecting 
that they are involved in any way in terrorist activities, and is subject to prior 
supervision by a court or an independent administrative body whose decision has 
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3.1.2.	 Access to Retained Data

In its decision in the Privacy International case, the CJEU concluded 
that EU law is opposed to national legislation allowing a state authority to 
require providers of electronic communication services to engage in general 
and indiscriminate transmission of traffic and location data for the purpose 
of protecting national security. Such a measure exceeds the limits of what is 
strictly necessary and cannot be considered justified in a democratic society.

Even in cases of specific threats to national security, the Court emphasized 
that the regulation must not merely stipulate that a request for access to 
retained data aligns with achieving the stated objective. Instead, it must 
prescribe substantive and formal conditions governing access to data, based 
on objective criteria, to define the circumstances and conditions under which 
the competent authorities may be granted access. Special attention must be 
paid to whether there is a connection between the data to be transmitted 
and the threat to national security, as well as whether there is a clear link 
between the individuals whose retained data would be accessed and the 
specific threat to national security.40 This requirement applies even more 
strongly when access to retained data is granted for the purposes of criminal 
proceedings.

Furthermore, in its decision in the Prokuratuur case, the CJEU took the 
position that only the objectives of combating serious crimes or preventing 
serious threats to public safety can justify granting state authorities access 
to a set of traffic or location data. Such data may provide information about 
communications conducted by a user via electronic communication devices 
or the location of terminal equipment used, which could allow for precise 
conclusions to be drawn about the private lives of the individuals concerned. 
Other factors cannot justify such access for the purposes of preventing, 
investigating, or detecting crimes in general.41 Additionally, in light of the 

a binding character, in order to ensure that such real-time collection is authorized 
only within the limits of what is strictly necessary (La Quadrature du Net, paras. 
168, 192). For more on this issue, see Bugarski, Pisarić 2020.
40	 Privacy International, paras. 74–82.
41	 In this regard, the CJEU has stated that even access to a limited amount of data 
or access to data from a short period of time may provide precise information about 
the private life of the user of the means of electronic communication. This is because 
the amount of data available and the specific information about the private life of the 
person concerned that emerges from them are circumstances that can be assessed 
only after access to that data. However, the authorization of a court or a competent 
independent authority must be given before access to the data and the information 
that emerges from it can be granted, so that the assessment of the seriousness of 
the interference that access entails is carried out in the light of the risk generally 
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goal of combating serious crime, access may, in principle, only be granted 
in relation to the data of individuals for whom there is a clear suspicion 
that they intend to commit, are committing, or have committed a serious 
crime, or have otherwise participated in such an offense.42 To ensure full 
compliance with these conditions in practice, it is essential that judicial 
or independent oversight be conducted before the national authorities 
access retained data, based on a substantiated request as part of a criminal 
proceeding. The requirement of independence, which must be met by the 
body responsible for conducting prior oversight, mandates that the body act 
as a third party in relation to the authority requesting access to the data. This 
ensures that it can perform oversight objectively, impartially, and without 
external influence. Specifically, the requirement of independence in criminal 
proceedings means that the body responsible for such prior oversight must, 
on the one hand, not be involved in conducting the criminal investigation 
in question and, on the other hand, maintain a neutral position in relation 
to the parties in the criminal proceeding. It must have a status capable of 
ensuring a fair balance between, on the one hand, the interests associated 
with the investigative needs of crime-fighting and, on the other hand, the 
fundamental rights to respect for private life and the protection of personal 
data of the individuals whose data is accessed.

In conclusion, the CJEU stated that the public prosecutor’s office, as a 
state body responsible for conducting investigations and, where applicable, 
representing the prosecution, cannot fulfill these criteria. Consequently, 
the public prosecutor’s office is not in a position to conduct prior oversight 
regarding the application of measures for accessing retained data.43 In cases 
of justified urgency, subsequent oversight may be carried out, provided it 
follows shortly after the access to data has been granted.44

inherent in the category of data sought for the private life of the persons concerned, 
without it being important to know whether the information about the private life 
that emerges from it is sensitive in a particular case (Prokuratuur, paras. 35–45).
42	 However, in special circumstances, such as those in which terrorist activities 
pose a threat to essential national security, defense or public safety interests, access 
to data of other persons may be authorized, in cases where there are objective 
elements allowing the conclusion that the data in the specific case can make a 
real and unequivocal contribution to the fight against such activities (Prokuratuur, 
paras. 49–58).
43	 Prokuratuur, paras. 51–59. For more on the application of the principle of pro-
portionality and independence of authorities regarding access to retained data, see 
Rovelli 2021.
44	 Regarding the question of whether the absence of prior supervision by an in-
dependent authority can be compensated for by subsequent judicial supervision of 
the lawfulness of access to retained data, the CJEU has pointed out that subsequent 



Data Retention and Criminal Procedure in Serbia

99

3.2.	The ECtHR’s case law

To examine the compliance of domestic legal frameworks with the 
ECHR, the judgments of the ECtHR in the cases of Ekimdzhiev and Others 
v. Bulgaria,45 Škoberne v. Slovenia,46 and Podchasov v. Russia,47 were analyzed. 
These cases involved complaints where applicants claimed that the retention 
of communication data by service providers and access to that data by 
competent authorities violated their rights under Article 8 of the ECHR.

3.2.1.	 Ekimdzhiev and Others v. Bulgaria

In the Ekimdzhiev and Oothers v. Bulgaria case, the ECtHR determined 
that, under Bulgarian law, all communication service providers are required 
to retain and store all subscriber, traffic, and location data of all users for 
six months after the end of communication, with the aim of making such 
data available to various competent authorities for specific purposes. Since 
providers are required to retain data that can, individually or in combination 
with other data, relate to “private life”, such legally mandated retention 
constitutes an interference with the right to respect for private life and 
correspondence, regardless of whether competent authorities subsequently 
access the retained data.48 Such interference is attributable to the Bulgarian 
state, even though it is carried out by private entities, as they are obliged 
by law.49 The ECtHR further found that Bulgarian authorities may access 
retained communication data if it is necessary to achieve one or more legally 
defined purposes. In the Court’s view, since any individual’s communication 

supervision does not enable the objective of prior supervision, which consists in 
preventing access to the data in question from being granted in cases that exceed 
the limits of what is strictly necessary (Prokuratuur, parаs. 49–58).
45	 ECtHR, Ekimdzhiev and Others v. Bulgaria (Application No. 70078/12), 
11 January 2022.
46	 ECtHR, Škoberne v. Slovenia (Application No. 19920/20), 15 February 2024.
47	 ECtHR, Podchasov v. Russia (Application No. 33696/19), 13 February 2024.
48	 Ekimdzhiev and Others v. Bulgaria, para. 372.
49	 Ekimdzhiev and Others v. Bulgaria, para. 375. The ECtHR took an identical 
position in Podchasov v. Russia concerning the legal obligation of an internet 
communications service provider to retain all communications data for one year 
and the content of all communications for six months, and to provide access 
to and provide them to law enforcement or security services, in circumstances 
specified by law, together with the information necessary to decrypt electronic 
messages if they are encrypted (paras. 50–52); and in Škoberne v. Slovenia, which 
concerned the obligation of telecommunications service providers to retain and 
store traffic and location data relating to fixed and mobile telephony of all users 
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data could theoretically become necessary for one or more of these purposes, 
the applicants could also be affected by the contested legislation. Therefore, 
the Court concluded that access by competent authorities to retained 
communication data constitutes further interference with the right under 
Article 8 ECHR.50 Regarding the justification for this interference, the ECtHR 
emphasized that the retention of communication data by service providers 
and subsequent access by state authorities in individual cases must be 
accompanied, mutatis mutandis, by the same safeguards as those required 
for the secret surveillance of communications.51

Although Bulgarian law prescribes certain safeguards aimed at ensuring 
that competent authorities access retained communication data only when 
justified (as prior court approval is required), the ECtHR concluded that 
this falls below the required standard of effective protection.52 As for the 

of telecommunications services for a period of 14 months and to provide it to 
competent authorities upon request, for certain law enforcement purposes, with 
various authorities being able to access such data (paras. 125–128).
50	 Ekimdzhiev and Others v. Bulgaria, para. 376.
51	 The Court pointed out that, given the technological and social developments in 
the field of electronic communications over the past two decades, communications 
data can reveal a large amount of personal data and, if collected en masse by 
the competent authorities, can be used to create an intimate picture of a person, 
through social network mapping, location tracking, internet browsing, mapping 
of communication patterns, insight into who the person has communicated with 
and when, etc. The collection of such data through mass and general retention and 
access to the retained data can therefore be as intrusive as the mass collection of 
the content of communications, which is why their interception, retention and use 
by the competent authorities should be analyzed in the context of the protection 
measures relating to the content of the communications (Ekimdzhiev and Others v. 
Bulgaria, paras. 394–395).
52	 The Court found that requests for access submitted outside the framework 
of criminal proceedings already initiated must state the grounds and purpose 
for which access to the retained data is sought, as well as a full account of the 
circumstances showing that the data is necessary for a specific and relevant purpose. 
In contrast, although requests for access related to criminal proceedings should 
contain information on the alleged criminal offence for which access is sought, the 
competent authorities are not expressly required to explain in the request why the 
data is actually necessary (it need only contain a description of the circumstances 
underlying the request), nor to disclose to the judge “fully and honestly” all issues 
relevant for the assessment of the merits of the request for access, including issues 
that may “weaken” the justification of the request, nor to provide supporting 
materials – which may prevent the judge from properly assessing whether the 
request for access is valid. Furthermore, the law does not oblige the judge examining 
the request for access to state in the decision granting access the reasons explaining 
why they decided that the granting was indeed necessary and proportionate, or that 
less invasive measures could not have achieved the same purpose (Ekimdzhiev and 
Others v. Bulgaria, paras. 400–407).
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“fate” of the retained data accessed by competent authorities, the ECtHR 
found that such data is simply stored in criminal case files, follows the fate 
of those files, and can be accessed by anyone with access to the file itself. 
This fails to provide an adequate level of data protection, as there are no 
provisions adequately regulating the storage, access, review, use, disclosure, 
and destruction of the data.53 Regarding the notification of individuals 
whose retained data was accessed, the ECtHR found that the prescribed 
notification is inconsistent with established case law,54 as notification is 
required in all cases, not only when the data was accessed unlawfully, and 
should occur as soon as possible without jeopardizing the purpose of the 
measure.55 Furthermore, the ECtHR established that neither the Bulgarian 
Electronic Communications Act nor the Criminal Procedure Code provides 
a legal remedy concerning the retention or access to communication data.56 

53	 The relevant Bulgarian legislation provides that all communications data not 
used for the initiation of criminal proceedings must be destroyed within three 
months of receipt by the competent authorities, and that all data accessed under an 
urgent procedure must be destroyed immediately in the same manner, unless such 
access has been retrospectively confirmed by the competent judge. By contrast, no 
such time limit is defined for accessed data in cases where criminal proceedings 
have been initiated. The ECtHR noted that, although this issue appears to be 
covered by internal rules issued by the Chief Prosecutor, those rules have not been 
made publicly available, and it is unclear what they provide. Furthermore, there is 
nothing to suggest that the provisions of the relevant law transposing Directive (EU) 
2016/680 have so far been used to fill this gap (Ekimdzhiev and Others v. Bulgaria, 
paras. 408–409).
54	 Although the Bulgarian Law on Electronic Communications requires a special 
parliamentary committee to notify an individual in the event that their retained 
communications data has been unlawfully accessed or access has been unlawfully 
requested, provided that such notification would not undermine the purpose for 
which the data was accessed – the ECtHR found such a solution unsatisfactory.
55	 The Court found that there was no indication that such notification system had 
been made so far on the basis of the amendments to the law transposing Directive 
(EU) 2016/680, which provided for the possibility for individuals to obtain such 
information in relation to retained and accessed communications data, nor did 
it appear that there had been any cases in which individuals had been able to 
obtain information on the retention or access to their communications data in 
accordance with the relevant provisions of that law. In the absence of further 
details, it cannot be accepted that the data protection provisions related to retained 
communications data are effective in that regard (Ekimdzhiev and Others v. Bulgaria, 
paras. 416–417).
56	 Also, for the newly introduced remedies, in the absence of reported decisions 
of Bulgarian courts, it was pointed out that, due to the lack of details on the “actual 
functioning” of the system of remedies related to communications data, it cannot be 
accepted that they are currently effective, nor is there any evidence that a remedy 
is available. It follows that public concerns regarding the threat of misuse of access 
to and use of communications data by state authorities cannot be sufficiently 
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Finally, in terms of oversight of access to retained data, the ECtHR concluded 
that existing mechanisms are inadequate to ensure that the power to access 
data is not abused.57

3.2.2.	 Škoberne v. Slovenia

In the Škoberne v. Slovenia case, the ECtHR determined that the (amended) 
Slovenian Law on Electronic Communications from 2004 specified various 
purposes for which communication data was to be retained. However, 
it did not include provisions limiting the scope and application of this 
measure solely to what was necessary for achieving those purposes, and 
the state failed to demonstrate that another legislative act contained such 
provisions. The ECtHR first emphasized that, based on established case 
law, as part of minimum requirements and in a manner appropriate to the 
specific surveillance measure, the national law must define the scope of 
application of the surveillance measure and ensure appropriate procedures 

addressed by the present effective remedies in this regard. Namely, it is up to the 
State to explain that the effectiveness of the remedies it claims to be effective has 
been ensured and to substantiate the explanations provided, as far as possible, 
with concrete examples, which was lacking in the case of Bulgaria (Ekimdzhiev and 
Others v. Bulgaria, paras. 376–382).
57	 Namely, the Personal Data Protection Commission is competent to supervise 
the conduct of communication service providers, but it has no explicit powers in 
relation to the state authorities that may access retained data. However, through 
the relevant amendments to the legislation transposing Directive (EU) 2016/680, 
the Commission and the Inspectorate of the Supreme Judicial Council are tasked 
with supervising the manner in which state authorities process personal data for 
law enforcement purposes; there is nothing to suggest that these bodies have so 
far used these powers in relation to retained communication data. Also, the judge 
who grants access to retained data is not in a position to ensure effective control, 
because, although the competent authorities provide them with a report on the 
implemented measure, they have no authority to supervise or order corrective 
measures, are not authorized or expected to conduct on-site inspections, and 
perform their supervisory duties solely on the basis of reports from the competent 
authorities. Furthermore, although the main oversight body (a special parliamentary 
committee) can supervise both communication service providers and competent 
authorities, and has broad powers of information gathering and supervision, and 
annual reports show that it regularly carries out inspections through officials 
it employs. The shortcoming is that its members do not have to be persons with 
legal qualifications or experience in this field, and the committee has no power 
to order corrective measures in specific cases, but can only issue instructions 
designed to improve the relevant procedures, and if it discovers irregularities, it 
can only draw the attention of the competent authorities or inform the heads of the 
relevant authorities and communication service providers (Ekimdzhiev and Others 
v. Bulgaria, paras. 410–415).
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for authorization and/or review, aimed at keeping the measure within the 
necessary limits. In this context, the minimum requirements also applied to 
the retention of communication data, considering the nature of the contested 
interference. The ECtHR highlighted that the clarity of a law prescribing the 
general and indiscriminate retention of communication data cannot in itself 
be considered sufficient to ensure compliance with the principles of the 
rule of law and proportionality. The absence of provisions or mechanisms 
ensuring that the measure is genuinely restricted to what is “necessary in a 
democratic society” for specific purposes set forth in the (amended) 2004 
Act, along with the requirement to retain the data for a period of fourteen 
months, rendered such a regime incompatible with the state’s obligations 
under Article 8 ECHR.58

To support its findings, the ECtHR referred to the case law of the CJEU 
and noted that a regime of mandatory, general, and indiscriminate retention 
of communication data for combating serious crime is inconsistent with 
the requirement of proportionality. Such retention cannot be systemic in 
nature and must be subject to independent oversight in specific cases, even 
in the context of protecting national security, where data retention could be 
mandated as a general and indiscriminate measure under strict conditions.59

When considering the use of data collected under such a retention 
regime, the ECtHR observed that, even though the CJEU and the Slovenian 
Constitutional Court had invalidated the retention regime, the relevant 
factors for assessing compliance with Article 8 ECHR in the specific case 
was the moment when the data was retained and accessed (prior to the 
invalidation of the regime) and whether the applicant had adequate legal 
protection at that time under the Convention – which the Court found 
was not the case. Furthermore, the ECtHR underlined that, although the 
applicant’s data access was accompanied by certain safeguards (i.e., judicial 
approval), those safeguards alone were insufficient to render the retention 
regime compliant with Article 8 ECHR.60

58	 Škoberne v. Slovenia, paras. 138–139. 
59	 Škoberne v. Slovenia, paras. 140, 68.
60	 Škoberne v. Slovenia, paras. 142–143. Furthermore, the ECtHR noted that the 
CJEU had similarly found, in the SpaceNet and Telekom Deutschland cases, that 
national legislation, which ensured full compliance with the conditions laid down 
by the law implementing Directive 2006/24/EC concerning access to retained 
data, by its very nature could not limit or even remedy the serious interferences 
resulting from the general retention of data – the retention and access to such data 
being separate interferences requiring specific justifications (Škoberne v. Slovenia, 
para. 87).
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In conclusion, the ECtHR stated that, irrespective of the amount of 
data retained, what matters under Article 8 ECHR is that the data was retained 
under a general and indiscriminate regime that was found to be in violation 
of Article 8 ECHR.61 In other words, when the retention of communication 
data is determined to breach Article 8 ECHR due to noncompliance with 
the “quality of law” requirement and/or the principle of proportionality, the 
same applies to the access to and the subsequent processing of the retained 
data by state authorities.62

3.2.3.	 Podchasov v. Russia

In its decision in the Podchasov v. Russia case, the ECtHR found, among 
other things, that the mere existence of a law requiring the continuous 
and automatic retention and storage of all internet communication data 
and related metadata by electronic communication providers, as well 
as the storage of the content of all internet communication services 
(used for transmitting voice, text, visual, audio, video, or other electronic 
communications), along with the potential access by authorities to such 
data and the obligation for the Telegram instant messaging and social media 
platform to decrypt encrypted data, constituted an exceptionally serious 
and unacceptable interference with the applicant’s rights under Article 8 
ECHR. The Court emphasized that this practice effectively impacts all users 
of internet communications, particularly in situations where there is no 
reasonable suspicion of their involvement in criminal activities or activities 
threatening national security, nor any other reason to believe that data 
retention might contribute to combating serious crime or protecting national 

61	 The Court stated that it was not of any particular significance that, in convicting 
the applicant, the domestic courts had used a limited amount of retained data 
relating to a (limited) period of one month, since the application concerned a whole 
range of data retained and stored over a period of fourteen months, which had been 
obtained by the competent authorities and then processed, stored and examined 
for the purposes of the criminal proceedings in question (Škoberne v. Slovenia, 
paras. 145, 147).
62	 Škoberne v. Slovenia, para. 144. In this regard, the ECtHR referred to the position 
expressed by the CJEU in the An Garda Siochana case, where the CJEU found that 
communications data cannot be subject to general and indiscriminate retention 
for the purpose of combating serious crime and that access to such data therefore 
cannot be justified for that same purpose, and accordingly the ECtHR sees no reason 
to find otherwise in the applicant’s case.
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security.63 Such a broadly prescribed obligation to retain data, without 
any limitations in terms of territorial or temporal scope or the categories 
of individuals whose personal data is retained and stored, significantly 
infringes upon rights protected under Article 8 ECHR.64

Moreover, the ECtHR highlighted as particularly invasive the obligation 
imposed on electronic communication service providers to install 
equipment providing authorities direct remote access to all retained internet 
communication data, as well as to the content of the communications. 
This allows authorities to bypass authorization procedures and access the 
retained communication data and content without prior judicial approval. 
According to the ECtHR, such a practice is unacceptable, given that requiring 
judicial approval before a service provider grants access to retained data 
constitutes an essential safeguard against abuse by authorities. The absence 
of such judicial oversight significantly increases the risk of arbitrariness and 
the likelihood of abuse, thus failing to meet the minimum requirements for 
protective measures.65

63	 It has been pointed out that the protection provided for in Article 8 of the ECHR 
would be unacceptably weakened if the use of modern technologies were permitted 
in the criminal justice system at any cost and without a careful balancing of the 
potential benefits of the extensive use of such technologies against the important 
interests of protecting private life, i.e., protecting personal data (Podchasov v. Russia, 
para. 62).
64	 Podchasov v. Russia, para. 70.
65	 Podchasov v. Russia, paras. 72–75. It is also important to note that in the same 
decision, regarding the requirement to provide security services with the information 
necessary to decrypt encrypted electronic communications, the ECtHR notes that 
encryption provides strong technical guarantees against unlawful access to the 
content of communications and is therefore widely used as a means of protecting 
the right to respect for private life and the privacy of online correspondence. In the 
digital age, technical solutions for securing and protecting the privacy of electronic 
communications, including encryption measures, contribute to ensuring the 
enjoyment of other fundamental rights, such as freedom of expression. Moreover, 
encryption appears to help citizens and businesses defend themselves against 
misuse of information technologies, such as hacking, identity and personal data 
theft, fraud and inappropriate disclosure of confidential information. In accordance 
with the abovementioned, the ECtHR takes into account the dangers of limiting 
encryption described by many experts in this field, bearing in mind that it would be 
necessary to weaken the encryption for everyone in order to enable the decryption 
of communications protected by end-to-end encryption. The measures therefore 
cannot be limited to certain individuals and would indiscriminately affect everyone, 
including individuals who do not pose a threat to a legitimate government interest. 
Weakening the encryption by creating a backdoor would clearly make it technically 
possible to carry out routine, general and indiscriminate surveillance of personal 
electronic communications, but criminal networks could also exploit the backdoor 
and seriously undermine the security of electronic communications of all users. The 
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4.	COMPLIANCE OF THE SERBIAN LEGAL FRAMEWORK WITH 
HUMAN RIGHTS PROTECTION STANDARDS

Certain positions expressed by the CJEU and the ECtHR in the decisions 
of the aforementioned cases are potentially applicable to the Serbian legal 
framework.

4.1.	Compliance with EU Law

The Serbian LEC of 2010 was modeled after Directive 2006/24/EC, with 
certain provisions directly translated and incorporated into the law, adopted 
uncritically and without the necessary legislative adjustments (considering 
the legal nature of directives). Subsequent legislative interventions failed to 
take into account the views of the CJEU, clearly expressed in the decision 
annulling Directive 2006/24/EC,66 as well as the positions outlined in several 
rulings concerning national regulations,67 which was also not addressed 
during the adoption of the new law in 2023.

Regarding data retention, the arguments that led to the annulment 
of Directive 2006/24/EC – specifically its broad and particularly severe 
interference with fundamental human rights, without such interference 
being precisely limited to what is strictly necessary – can easily also be 
applied to Serbian law.68 The CJEU deemed national legislation that mandates 
the general and indiscriminate retention of all traffic and location data for all 
users of electronic communication services to be impermissible and excessive, 
in its 2016 decision in Tele2 Sverige. This position was further reaffirmed in 
decisions such as in the La Quadrature du Net case in 2020 and the SpaceNet 
AG case in 2022. Accordingly, it is not difficult to conclude whether the LEC, 
which prescribes the obligation for general and indiscriminate retention of 
electronic communication data without specifying the purpose for which 
such data is retained, aligns with EU law. In this regard, it is essential to note 

Court accordingly concluded that the legal obligation of internet communication 
providers to decrypt end-to-end encrypted communications poses a risk that 
providers of such services would weaken the encryption mechanism for all users 
and that the existence of such an obligation cannot be considered proportionate 
and legitimate (Podchasov v. Russia, paras. 76–79).
66	 For more on this, see Pisarić (2019, 187–188).
67	 For more on this, see Mitsilegas et al. (2023, 182–183).
68	 See especially paras. 25–29, as well as paras. 54–69.
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that the CJEU has taken a clear stance that both data retention and access to 
retained data constitute separate interferences with guaranteed rights, each 
requiring specific justifications.

In this regard, and concerning access to retained data for the purposes 
of criminal proceedings, it is questionable whether and to what extent the 
provisions of the CPC meet the requirements established in the case law of 
the CJEU. The purpose of granting access is derived from Article 286, para. 
3 CPC, which states that the police are authorized to access retained data 
“for the purpose of fulfilling the duty referred to in paragraph 1 of this 
Article.”69 Such a formulation cannot be said to define the purpose of access 
in a specific case with sufficient precision, as it is insufficient to merely 
prescribe that the police may access retained data to achieve a certain goal 
(i.e., duties outlined in Article 286, para. 1).70 Although the CPC prescribes 
conditions for accessing retained data – both material (“If there are grounds 
for suspicion that a criminal offence which is prosecutable ex officio has 
been committed”) and formal (that the public prosecutor has submitted a 
request and the pre-trial judge has approved the collection of data by order) 
– the case law of the CJEU unequivocally indicates that these conditions must 
be based on objective criteria that more precisely define the circumstances 
under which access may be granted to the competent authorities in a 
particular case, which the CPC fails to provide. Regarding the material 
condition that there must be the lowest level of suspicion that any criminal 
offense prosecutable ex officio has been committed, it should be noted that 
the CJEU has taken the position that a regime of general and indiscriminate 
transfer of retained data to competent authorities, even for the purpose of 
combating serious crime, does not comply with the requirement of legal 
quality and/or proportionality. This applies even more strongly to access to 
retained data for the general purpose of combating crime, as provided for 
by the CPC. Furthermore, the measure under Article 286, para. 3 CPC can be 
applied to any individual (including those for whom there is no indication 
that their behavior might have any connection, even indirect or remote, to 
the objective of conducting criminal proceedings). The CJEU has emphasized 
that access should be granted only for data related to individuals for whom 
there is clear suspicion that they have committed a serious criminal offense, 

69	 That is, “to locate the perpetrator of the criminal offence, for the perpetrator 
or accomplice not to go into hiding or abscond, to detect and secure traces of the 
criminal offence and objects which may serve as evidence, as well as to collect 
all information which could be of benefit for the successful conduct of criminal 
proceedings.”
70	 See Privacy International, paras 74–81.
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while access to the data of other individuals should only be permitted 
under restrictive conditions.71 Regarding the formal condition, the case law 
of the CJEU suggests that particular attention should be paid to whether a 
connection exists between the data requested and the criminal offense, as 
well as whether there is a clear link between the individuals whose retained 
data would be accessed and the specific criminal proceedings,72 which 
should be justified both in the request made by the competent authority for 
access and in the court’s decision granting access in a specific case,73 while 
the CPC does not impose such a requirement regarding either the proposal 
or the order.

Furthermore, it appears that Serbia has not yet considered the possibility 
of regulating targeted data retention and access to such data, as suggested 
in the decisions of the CJEU, which provide clear guidelines and criteria for 
a more balanced approach to resolving the relationship between protecting 
the public interest and interfering with fundamental human rights (for 
example, as determined in the La Quadrature du Net case). Given all of the 
above, and following the analysis of the relevant case law of the CJEU, it 
cannot be asserted that Serbia’s national regulations are aligned with EU law. 
As a candidate country for EU membership, Serbia should take into account 
the positions and guidelines established in the rulings of the Union’s highest 
court. The gravity of the (in)adequacy of the legislative solutions is further 
evaluated through the (non)alignment with the case law of the ECtHR.

4.2.	Compliance With the ECHR

Based on the case law of the ECtHR, it could be stated that all users of 
electronic communication services in Serbia are victims of interference 
with their rights under Article 8 ECHR, due to the way regulations obligate 
operators to retain and store a large amount of data about the electronic 
communications of all their users (regardless of whether competent 
authorities later access it), and regulate access to retained data by competent 
authorities for the purposes of criminal proceedings.74

71	 See Prokuratuur, paras. 49–58. 
72	 See Privacy International, paras. 74–81. 
73	 For more on this, see 4.2.1. 
74	 See Ekimdzhiev and Others v. Bulgaria, paras. 372, 376; Podchasov v. Russia, 
paras. 50–52; Škoberne v. Slovenia, paras. 125–128.
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Furthermore, since the purpose of data retention is not defined in the 
LEC, and there are no provisions limiting the scope and application of 
retention to what is necessary to achieve the purpose (instead there is a 
general and nonselective data retention regime), it could be concluded that 
such retention is in violation of Article 8 ECHR, as it does not respect the 
“quality of law” requirement and/or the principle of proportionality. The 
same would apply to access to retained data and its subsequent processing 
by competent state authorities for the purposes of criminal proceedings, as 
regulated in the CPC.75

Regarding the justification of such interference with the right under 
Article 8 ECHR, we will analyze: the provisions of the LEC, as the regulation 
governing data retention and access to retained data in general; the provisions 
of the CPC, as the regulation governing access to retained data for criminal 
proceedings; and the provisions of other regulations. The analysis will be 
conducted in light of the ECtHR’s stance that, considering the importance of 
communication data, retention by service providers and subsequent access 
by state authorities in individual cases must be accompanied by the same 
protective measures as secret surveillance of communications.76

4.2.1.	 Request/Decision

In terms of prior authorization for access to retained data, as a protective 
measure that should ensure that competent authorities access retained 
communication data only when justified, the question arises whether 
the CPC regulates this issue adequately. The CPC does not stipulate what 
should be contained in the public prosecutor’s proposal, as a request for 
authorization of access by the competent authority, or the judge’s order for 
preliminary proceedings, as a decision granting access.77 It does not require 
the provision of any reasoning at all, let alone showing that the condition 
that less intrusive measures could not achieve the same purpose has been 

75	 See Škoberne v. Slovenia, para. 144.
76	 See Ekimdzhiev and Others v. Bulgaria, paras. 394–395; Podchasov v. Russia, 
para. 72; Škoberne v. Slovenia, paras. 119, 133–134, 137.
77	 According to the existing legal solution, it would be sufficient for the request 
to contain a statement that there are grounds for suspicion that a certain criminal 
offense has been committed and that access to the retained data is necessary in 
order to locate the perpetrator of the criminal offense, to prevent the perpetrator 
or accomplice from going into hiding or absconding, to discover and secure traces 
of the criminal offense and objects that can serve as evidence, or to collect all the 
information that could be useful for the successful conduct of criminal proceedings.
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met. This implies that the procedure for authorizing competent authorities to 
access retained communication data does not effectively guarantee that such 
access will be authorized only when it is truly necessary and proportional 
in the specific case.78 Based on the above, it could be said that Article 286, 
para. 3 CPC does not meet the quality of law standard in relation to access to 
retained data, as established in the practice of the ECtHR.

Also, since the ECtHR has reacted negatively to the requirement for 
electronic communication providers to install equipment that allows 
competent authorities direct, remote access to retained data, it is necessary to 
consider domestic regulations. Although the LEC clearly states that a judicial 
decision is a necessary precondition for both methods of obtaining retained 
data (Article 128, para. 7 LEC), the obligations of operators concerning the 
technical interface need to be examined carefully.79 Furthermore, although 
the data pertaining to the judicial decision that serves as the basis for 
accessing retained data is entered into the records maintained by operators 
and the competent authorities that access the retained data (Articles 128, 
paras. 8–9 LEC), their obligation to keep these records confidential, in 
accordance with the Data Secrecy Law80 (DSL), does not eliminate the 
potential suspicion that competent authorities could effectively bypass the 
authorization procedure and access the retained data directly, without prior 
judicial approval.81

4.2.2.	 Notification of Individuals

Regarding the notification of individuals whose retained data has been 
accessed by the authorities, the ECtHR emphasized that notification is 
required in all cases as soon as it can be carried out without jeopardizing the 
purpose for which the measure was taken.82 However, in Serbia, individuals 

78	 See Ekimdzhiev and Others v. Bulgaria, paras. 400–407; Škoberne v. Slovenia, 
paras. 142–143.
79	 Operators are obliged to make the retained data available via an appropriate 
technical interface (Art. 9, para. 2 of the Regulation), i.e., to enable the technical 
connection of their equipment with the equipment of the competent state 
authorities by using an appropriate technical interface that enables the transfer of 
certain communication data (Arts. 16 and 21 of the Regulation).
80	 Data Secrecy Law, Official Gazette of the Republic of Serbia 104/09.
81	 See Podchasov v. Russia, paras. 72–75.
82	 See Ekimdzhiev and Others v. Bulgaria, paras. 416–417.
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are not notified that their data has been accessed based on the Article 286, 
para. 3 CPC,83 instead, they have the right to file a complaint with the relevant 
judge for the preliminary procedure (Article 286, para. 5 CPC).84

The accused may only learn of the access to their retained data indirectly 
by reviewing the case files, but only after the court hearing (Article 251, para. 
1 CPC). In this regard, it should be noted that, alongside the prosecutor’s 
proposal and the judge’s order for the preliminary procedure, the retained 
data accessed by the authorities should be included in the case files – even 
though the police are not required to submit a report on the obtained data 
to the judge for the preliminary procedure or to the prosecutor (there is only 
a general obligation to notify the prosecutor about the measures taken, as 
stated in Article 286, paras. 2 and 3).

For the exercise of the rights of individuals whose retained data has been 
accessed for criminal procedure purposes, including the right to be informed, 
provisions in the PDPA85 may be relevant, particularly the provision on the 
right to access data (Article 27) and the provision restricting this right 
(Article 28).86 Regarding submitting a request to the controller to exercise 
rights related to the processing of personal data (Article 27 PDPA), a question 
arises: if an individual has no information, or even indirect knowledge, about 
the retention and access to the data that concerns them, would it be realistic 

83	 The CPC regulates the issue of informing persons only in relation to special 
evidentiary actions (Art. 163 CPC), but it is questionable whether it does so in an 
adequate manner, i.e., in accordance with the practice of the ECtHR.
84	 In this regard, see 4.2.3.
85	 In particular, the provisions regulating the provision of information and the 
methods of exercising the rights of data subjects is carried out by competent 
authorities for specific purposes (Art. 21), the right of the data subject to have 
certain information made available to them or to provide it (Art. 25), the right to 
access data (Art. 27), the right to erasure or restriction of processing (Art. 32), and 
the right to be informed of the correction or erasure of data, as well as the restriction 
of processing (Art. 34). For more information on the methods of exercising the 
rights of natural persons in relation to the processing of personal data, see Kalaba, 
2023.
86	 These restrictions cannot last forever and indefinitely, but only to the extent 
and for such duration as is necessary and proportionate in a democratic society in 
relation to respect for the fundamental rights and legitimate interests of the indi-
viduals whose data are processed, and the authorities would have to justify their 
decision with clear reasons based on law. Further consideration of these issues is 
beyond the scope of this paper.
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to expect them to submit such a request in order to find out whether and 
how their data has been collected and processed by the relevant authorities 
for criminal proceedings?87

4.2.3.	 Legal Remedy

The notification of individuals whose retained data has been accessed is 
a necessary prerequisite for exercising the right to an effective legal remedy 
concerning access to retained data for the purposes of criminal proceedings. 
Considering that the individual is unaware that the measure under Article 
286, para. 3 has been applied to them – since they are not notified about 
the access to retained data concerning them – the question arises regarding 
their right to file a complaint to the investigating judge (Article 286, para. 
5). Even if the individual were notified or became aware by inspecting the 
case files, questions arise about what circumstances the complaint would 
address, what it would seek, etc. Moreover, it is questionable whether the 
complaint constitutes an effective legal remedy against the order, partly 
because the investigating judge to whom the complaint is addressed is the 
one who issued the order in the first place, and it is unclear what the judge 
could do in response to the complaint. For all these reasons, it cannot be 
said that the CPC adequately regulates the right to an effective legal remedy 
concerning access to retained data for criminal proceedings.88

The provisions of the PDPA may also potentially be relevant regarding 
access to retained data for criminal proceedings. These provisions allow 
individuals whose data are being processed by competent authorities for 
specific purposes89 to exercise their rights through the Commissioner, 
in accordance with their powers prescribed by that law (Article 35). 
Individuals whose retained data is concerned may address a complaint to 

87	 It should also be noted that the Personal Data Protection Act provides for 
two regimes for the processing of personal data – general and specific. For more 
information on the general and specific processing regimes, see Milić, Kalaba 2023.
88	 See Ekimdzhiev and Others v. Bulgaria, paras. 376–382.
89	 On the difficulties of determining the entities that can be considered the compe-
tent authority that processes personal data for specific purposes, see Milić, Kalaba 
2024.
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the Commissioner for the protection of their rights under this law (Article 
82), with the decision subject to review by the Administrative Court 
(Article 83) or by filing a lawsuit in court (Article 84). The extent to which 
these legal remedies can be considered effective is beyond the scope of 
this paper.

4.2.4.	 The “Fate” of Retained Data

The ECtHR has examined how the fate of the retained data accessed by 
competent authorities is regulated in situations where criminal proceedings 
have not been initiated and where the collected data has been included 
in criminal case files.90 Regarding the storage, access, examination, use, 
disclosure, and destruction of retained data accessed by competent 
authorities for criminal proceedings, determining whether Serbia ensures 
an adequate level of protection requires consideration of several legal 
provisions.

The LEC obliges operators to undertake specific protective measures to 
ensure that retained data is safeguarded against accidental or unauthorized 
destruction, accidental loss or alteration, unauthorized or unlawful storage, 
processing, access, or disclosure (in accordance with the PDPA Article 130, 
para. 1, it. 3), and destroyed after 12 months from the date of communication 
(Article 130, para. 1, it. 4).91 Concerning the data preserved and submitted to 
competent authorities, the LEC also requires operators (not the authorities 
receiving the data) to protect such data against accidental or unauthorized 
destruction, loss, alteration, unlawful storage, processing, access, or 
disclosure. However, in this case, the obligations align with the DSL.92 
Although the 12-month destruction period does not apply, the LEC provides 
no further rules, with the issue being regulated by other laws. Unfortunately, 
Serbia still lacks comprehensive regulation governing the processing of 

90	 See Ekimdzhiev and Others v. Bulgaria, paras. 408–409.
91	 Supervision of the implementation of these obligations is carried out by the 
Commissioner (Art. 130, para. 3 LEC).
92	 Supervision of the implementation of these obligations is also carried out by the 
Ministry of Justice, as the body in charge of supervising the implementation of the 
DSL (Art. 130, para. 3 LEC).
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personal data by judicial authorities. Regarding retained data accessed by 
the police, protective measures are outlined in the Law on Records and Data 
Processing in Internal Affairs93 (Law on Records94).

The CPC does not contain provisions on the fate of accessed retained 
data where criminal proceedings are not initiated (e.g., it does not mandate 
its destruction within a specific timeframe or under certain conditions),95 
However, we should have in mind that under the Law on Records96 the 
police maintain records of access to retained telecommunications data,97 
that such data is classified as secret and is stored permanently (Article 42, 
para. 2),98 i.e., regardless of whether criminal proceedings are initiated or 

93	 Law on Records and Data Processing in Internal Affairs, Official Gazette of the 
Republic of Serbia 24/2018.
94	 Article 42, which regulates the recording of applied operational and operational-
technical means, methods and actions, stipulates that the Ministry collects and 
processes data in accordance with the regulations governing criminal procedure 
(CPC) and electronic communication (LEC).
95	 As it does so by an explicit provision on the handling of material collected 
through the conduct of special evidentiary actions (Art. 163 CPC).
96	 Article 42, which regulates the recording of applied operational and operational-
technical means, methods and actions, stipulates that the Ministry collects and 
processes data in accordance with the regulations governing criminal procedure 
(CPC) and electronic communication (LEC).
97	 The records contain data from the judge’s order for the previous proceedings 
of the competent court, on the basis of which access to the retained data is 
granted, which may relate to: the person’s name and surname, the name of one 
of the parents, nickname, personal identification number, date, place, municipality 
and country of birth, the person’s address of permanent/temporary residence, 
nationality, place of work, telephone number or IMEI number of the phone, user 
number, e-mail address, type of vehicle and device, vehicle registration plate, which 
are covered by the court order, i.e., data necessary for monitoring and determining 
the source of communication, determining the destination of communication, 
determining the beginning, duration and end of communication, determining the 
type of communication, identifying the user’s terminal equipment, and determining 
the location of the user’s mobile terminal equipment (Art. 42, para. 1).
98	 Although Article 42, paras. 3 and 4 CPC that the Ministry shall retain data 
processed in accordance with This law until the statute of limitations for criminal 
prosecution expires, as part of its duty to take the necessary measures and actions 
to locate the perpetrator of the criminal offense, to prevent the perpetrator or 
accomplice from hiding or absconding, to discover and secure traces of the criminal 
offense and objects that may serve as evidence, and to collect all information 
that could be useful for the successful conduct of criminal proceedings – that is, 
in accordance with Article 286 CPC, including obtaining records from Article 
286, paras. 3–5 CPC – para. 2 of the same article specifically and in a significantly 
different manner regulates the retention period for records of access to retained 
data (and thus the retention period for retained data entered into the records).
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their outcome. This raises questions about compliance with the PDPA as 
well as Directive 2016/680. Further analysis of this issue falls outside the 
scope of this paper.

Regarding the fate of retained data accessed when criminal proceedings 
are initiated, the CPC stipulates that case files may be reviewed, copied, 
and recorded by anyone with a justified interest: during the proceedings 
(including the preliminary investigation),99 with permission from the 
prosecutor100 or the court; and after the conclusion of the proceeding, 
with approval from the court president or an authorized official (Article 
250 CPC).101 Access to case files is restricted only if classified – however, 
unlike special evidentiary actions, data regarding the proposal, decision, 
and execution of the measure under Article 286, para. 3 is not classified. 
Additionally, the CPC does not explicitly mandate that the prosecutor’s 
proposal, investigating judge’s order, or report on collected data be classified 
in accordance with regulations on secret data,102 considering the ECtHR’s 
position that an adequate level of protection for retained data cannot be 
ensured when it is included in case files and follows their trajectory – thus 
allowing access to anyone with access to the case file. It is necessary to 
review how this issue is addressed in Serbia.

99	 Given the meaning of the term “proceedings” within the meaning of Art. 2, para. 
2, item 14 CPC.
100	 In this regard, it should be emphasized that when granting permission to 
review a document or case, or to issue a photocopy of a document, even to persons 
with a justified interest, the public prosecutor takes into account the stage of the 
proceedings in the case and the interests of the regular conduct of the proceedings, 
in accordance with Article 65 of the Rules of Procedure in Public Prosecutor’s 
Offices (Pravilniku o upravi u javnim tužilaštvima, Official Gazette of the Republic of 
Serbia 110/2009, 87/2010, 5/2012, 54/2017, 14/2018 and 57/2019). The CPC also 
stipulates that the review of a document may be denied by decision or conditioned 
by a ban on the public use of the names of participants in the proceedings, if the 
right to privacy could be seriously violated (Art. 250, para. 3 CPC).
101	 In addition, the documents of a legally concluded criminal proceeding are 
kept in accordance with the Court Rules (Court Rules, Official Gazette of the 
Republic of Serbia 110/2009, 70/2011, 19/2012, 89/2013, 96/2015, 104/2015, 
113/2015, 39/2016, 56/2016, 77/2016, 16/2018, 78/2018, 43/2019, 93/2019 
and 18/2022), which regulates the method of archiving and the periods for storing 
archived cases in criminal proceedings, counting from the date of the legal validity 
of the proceeding, and depending on the outcome of the proceeding (in particular, 
considering the type and amount of the imposed sanction).
102	 See Ekimdzhiev and Others v. Bulgaria, paras. 408–409.
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4.2.5.	 Supervision

When it comes to overseeing access to retained data, it is questionable 
whether and to what extent the existing mechanisms in Serbia can ensure 
that the access powers are not misused.

The Ministry of Information and Telecommunications is responsible for 
inspecting the implementation of the LEC and related regulations governing 
electronic communications activities, carried out through telecommunications 
inspectors (Article 163 LEC 2023).103 However, inspectors are not authorized 
to supervise the exercise of access by competent authorities, let alone assess 
the justification for accessing retained data in specific cases. Moreover, the 
supervision of compliance with obligations to implement data protection 
measures (Article 130, para. 3 LEC) does not include oversight of how 
competent authorities handle such data.

As for monitoring access based on records kept by operators and 
competent authorities, the records maintained under Article 128, paras. 8 
and 9 LEC are classified as secret. Consequently, the declassification of such 
data or documents containing classified information would be possible only 
under conditions prescribed by the DSL. Regarding the records of requests 
for access to retained data (Article 130a LEC), which are submitted annually 
to the Commissioner for Information of Public Importance and Personal Data 
Protection, they include only summary statistics on requests and granted 
access. Importantly, they explicitly do not contain personal data related to 
the accessed information (Article 130a, para. 3 LEC).104 This approach limits 

103	 In addition to the authority under the law governing the performance of 
inspection tasks, the inspector is authorized, among other things, to inspect the 
actions of a business entity in relation to the implementation of measures to protect 
personal data and privacy (Art. 166, para. 1, it. 6 LEC 2023), and the actions of 
operators in relation to providing access to retained data (Art. 166, para. 1, it. 7 LEC 
2023). If illegalities in the application of regulations are identified during the course 
of inspection, the inspector is authorized to impose certain measures.
104	 The problem of submitting the aforementioned records to the Commissioner 
has been the subject of analysis for several years by several nongovernmental 
organizations dealing with data privacy, digital security and transparency of the 
work of government bodies. In their reports and analyses, they indicate that in 
addition to a significant decline in transparency in reporting by operators and 
competent authorities regarding their practices of accessing retained data, which 
is most evident in the failure to provide information on independent access to 
data, the problem is also manifested in visible differences in the reports. It is also 
emphasized that since Article 130a of the Law on Electronic Communications 
does not regulate the content of the records to be submitted to the Commissioner 
with sufficient precision, the scope for arbitrary interpretation of this legal 
obligation is quite wide and seems to depend on the goodwill or, at best, on the 



Data Retention and Criminal Procedure in Serbia

117

(but does not exclude) the Commissioner’s ability to perform effective 
oversight in individual cases, considering the powers conferred by the PDPA. 
Whether these powers are adequately defined and can be efficiently applied 
in practice is another matter.

Regarding the CPC “oversight mechanism”, the investigative judge who 
issues an access order is not in a position to supervise how the access is 
exercised or how the retained data is used. Access to retained data must be 
reported to the public prosecutor immediately, and no later than 24 hours 
after the action is taken (Article 286, para. 4 CPC) – but not to the issuing 
judge. Given the jurisprudence of the CJEU and the ECtHR, where a public 
prosecutor cannot be considered an independent body for supervising 
data access, the adequacy of Serbia’s solution is debatable. The CPC does 
not require any report on data access to be submitted to the judge, nor that 
the judge be notified of the destruction of irrelevant or useless accessed 
communication data. Regarding a judge’s potential reaction to a complaint 
filed by a data subject (Article 286, para. 5), it remains unclear what powers 
the judge would have in such cases.

5.	CONCLUSION

In Serbia, operators are required to engage in mass retention and storage 
of a vast amount of data on all the electronic communications of their users, 
for 12 months from the time of communication. This obligation, prescribed 
by the LEC, lacks a clear purpose and justification. On the other hand, the 
LEC allows access to such data only in exceptional cases – “for a specific 
period” and “based on a court decision” if it is “necessary” for conducting 
criminal proceedings or protecting the security of the Republic of Serbia, as 
stipulated by other laws. Access to retained data, mandated by the LEC, is 
exercised for criminal proceedings under the CPC, however, this regulation 
does not address the issue adequately.

procedures established at the corporate level of a particular provider of electronic 
communications services. The practice could change if amendments to the law or 
appropriate secondary legislation (e.g., regulations) were to prescribe a mandatory 
form for submitting records of retained data, the elements of which would have 
to contain uniform information. The current practices of operators and competent 
authorities represent more of a formal fulfillment of the obligation than the 
substantive intention of the law to prescribe a mechanism for transparency in 
the retention of electronic communications data and access to that data (SHARE 
Foundation 2021; 2019; 2018).
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The domestic legal framework has thus faced criticism due to potential 
inconsistencies with the Constitution and misalignment with the ECHR and 
EU law. It is important to note that Serbia, as a member of the Council of 
Europe and a candidate for EU membership, is obligated to harmonize its 
regulations and their implementation with the laws of these international 
organizations, a task that, so far, appears to have been inadequately or 
insufficiently addressed. In this paper, the authors clearly identify these 
inconsistencies, referencing relevant rulings of the CJEU and the ECtHR.

The case law of the CJEU unequivocally indicates that general and 
indiscriminate retention of communication data, as prescribed by the LEC, 
cannot be justified in itself and is contrary to EU law. Regarding access to 
retained data by competent authorities for criminal proceedings, the legal 
framework in the CPC cannot be considered limited to what is strictly 
necessary “in a democratic society”. Consequently, based on the analysis of 
the relevant case law of the CJEU presented in this paper, it cannot be stated 
that the positions and guidelines established in the rulings of the Union’s 
highest court have been considered so far, although it would be desirable for 
the legislator to address them.

As for the compliance of domestic regulations with the ECHR, the ECtHR’s 
case law suggests that, considering that obtaining communication data 
through mass and general retention and access to retained data can be 
as intrusive as the mass collection of communication content, the general 
retention of communication data by communication service providers and 
access to such data by competent authorities in individual cases must, mutatis 
mutandis, be accompanied by the same safeguards as secret surveillance of 
communications. Should proceedings be initiated before the ECtHR against 
Serbia for violations of rights under the ECHR concerning data retention and 
access to retained data for criminal proceedings, it is likely that the ECtHR, 
as in the case of Slovenia, would find that the existing provisions forming 
the basis for data retention and storage fail to meet the “quality of law” 
requirement and cannot limit “interference” with the rights under Article 
8 ECHR to what is “necessary in a democratic society.” Furthermore, the 
retention, subsequent access, and processing of communication data under 
such a legal framework would be deemed incompatible with the Convention.

It can also be reasonably assumed that the ECtHR would undoubtedly 
point out, as it did in the case of Bulgaria, that Serbia must make necessary 
amendments to its domestic legal framework to end the violation of rights 
and ensure that its regulations are compatible with the Convention.
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1.	INTRODUCTION

Although they are centuries removed from the present day, ancient 
civilizations can still offer us insights that are crucial for understanding 
the roots and essence of many modern institutions. To better understand 
current issues, it is sometimes necessary to look back to the very beginning 
and analyze how the first societies overcame similar challenges.

When it comes to the lawmaking process and its challenges, what better 
role model to turn to than ancient Greece, especially ancient Athens, which 
is considered the cradle of democracy. The Greeks began to enact laws 
in the mid-7th century BC,1 and since that moment legislation became 
an important element in supporting the development of the polis and its 
authority, especially in the Archaic Period (Gagarin 2013, 222). Over time, 
the popular assembly in ancient Greece evolved from the least significant 
to the most important bearer of legislative and other branches of power. 
The two most prominent city-states (poleis) typically studied in the context 
of ancient Greek law and government are Sparta and Athens: Athens, 
because the preserved sources predominantly reveal information about its 
constitution and society, and Sparta, as there is no other Greek polis that 
can be so successfully contrasted with Athens. The constitutions of other 
poleis are very obscure, and information about them is either fragmentary 
or nonexistent. While no sources from Sparta have been preserved, there are 
still a decent number of accounts that document the Spartan legal system 
and allow us to successfully reconstruct some of its segments.

Some warning must be given: all the information about Spartan law 
and its institutions comes from various Greek authors and their historical, 
biographical, philosophical, and theatrical works. Relying solely on these 
sources always carries the risk of making scientific conclusions based on the 
ancient authors’ subjective perceptions of the topics they focused on. Caution 
is necessary, especially considering that in the late 5th century BC Athenian 
intellectuals had a strong fascination with Sparta. Most of them had never 
even visited Sparta, yet they idealized it and considered it morally superior 
due to its values and prioritization of common interests over individual 

1	 The oldest preserved laws come from the city of Dreros on the island of Crete, 
enacted between 650 and 600 BC (Jordović 2011, 86). There were also Draco’s 
laws, from around 621 BC, and the laws of Zaleukos of Locris, also from the 7th 
century BC. 
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ones (MacDowell 1986, 15).2 This attitude was especially widespread after 
Athens suffered defeat at the hands of Sparta in the Peloponnesian War, and 
its democracy was not as stable as it used to be, which caused dissatisfaction 
among the Athenians.

Unsurprisingly, more details are available about the ancient Athenian 
legislative procedure. We will attempt to determine the extent to which 
the people had an active role in shaping the laws in each of these poleis – 
whether they had the ability to freely propose laws, discuss their content 
and form, enact, and nullify them.

2.	SPARTA

Ancient Sparta, an oligarchic monarchy, is a typical example of an ancient 
Greek polis. While ancient Athens managed to outgrow its initial aristocratic 
organization through a series of reforms and subsequently took pride in 
its new democratic constitution, it was an exception to the general rule: 
most ancient Greek poleis were ruled by an aristocratic council, and their 
assemblies had very limited power. That form of political dynamic was 
also mirrored in the legislative procedure, leaving the people with little 
opportunity to influence the form and content of laws.

As mentioned in the introduction, the biggest hindrance to uncovering 
the Spartan constitution is the lack of sources. There is not a single original 
legal text preserved, due to the Spartan tradition of keeping their laws 
(rhetrai) in oral form. The main authorities on this topic are various Greek 
authors, many of whom had never visited Sparta, yet they wrote about it, 
based on their personal perceptions, combined with information gathered 
from the other authors. The ones we will primarily focus on are Plutarch, 
Xenophon, Diodorus Siculus, Aristotle, and Thucydides.3 Other authors will 
be mentioned as well, but these five offer some crucial information about 
the lawmaking procedure in Sparta.

2	 Even Aristophanes mentioned “Spartan mania” in one of his plays. In a dialogue 
between a herald and an Athenian citizen, the herald says: “Before your city was 
built, all men had a mania for Sparta: long hair and fasting were held in honor, men 
went dirty like Socrates and carried staves. Now all is changed.” (Aristoph. Birds 
1280–1281) 
3	 Among them, only Xenophon and Thucydides had actually visited Sparta. 
Herodotus had visited it as well, though the information he offers about the 
participation of Spartan people in lawmaking is scarce. 
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The origins of Spartan constitution are closely connected to the story 
of Lycurgus – a legendary Spartan king and lawmaker, who is credited 
with shaping the Spartan state, law, and society, creating the “good order” 
(eunomia), and promoting desirable moral values to his people, by weaving 
them into every aspect of both private and public life in Sparta. There has 
been much scholarly debate about the existence of Lycurgus, with some 
authors believing he was a historical figure, while others argue he was a 
mythological ruler.4 Whether Lycurgus was real or not is of no importance 
for the purpose of this paper. Spartans certainly would not have been the 
only people who created a mythical shrine around the origins of their state.5 
It was fairly common in the antiquity to connect the state-founders or 
great law-makers to gods and oracles, as this was a way to shape a people’s 
identity and give the greatest authority and legitimacy to their existence.

2.1.	The Great Rhetra

The one thing that is more important than the realness of Lycurgus 
is the Great Rhetra – the most important Spartan law, which defined the 
constitution and created the oligarchic political dynamic between the 
institutions. There are two explanations behind its creation.

The first and most commonly encountered explanation in the texts relies 
on mythology. Apparently, the state of affairs in Sparta was terrible before 
Lycurgus: lawlessness and confusion had plagued the state for a very long 
time (Plut. Lyc. 2.3; Hdt. 1.65.2; Plat. Laws 691e – 692a). When Lycurgus 
finally came to power, he first traveled to Delphi to consult the Pythian 
priestess about the new constitutional order he wanted to establish in 
Sparta. The priestess gave him a favorable answer, told him he was “rather 
god than man”, and said that the Apollo had granted his prayer for good laws, 

4	 What contributes to this confusion is the lack of certain facts about his life. 
Plutarch acknowledges this, while noting the contradictory information regarding 
the alleged time of his rule (Plut. Lyc. 1).
5	 For example, the Athenians credited their existence to the mythical king Ion, who 
allegedly divided the population into four tribes, each tribe into 3 phratries, each 
phratry into 30 gentes, and finally every gens into 30 families. Theseus, a legendary 
divine hero, was celebrated for unifying these four tribes into one people. Similarly, 
while the most famous Athenian lawgiver, Solon, was a historic figure, the respect 
and authority he gained reached an almost mythical level. Decades after his time, 
he was credited as a maker of many laws, which he actually did not create, simply 
because his authority was so great that individuals wanted to use it to strengthen 
or legitimize lesser-known or dubious laws. Similarly, Gortyn had its own legendary 
figure, King Minos.
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promising him the best constitution in the world (Plut. Lyc. 5.3). Lycurgus 
then brought the oracle back to Sparta, established the new order, and later 
returned to Delphi for final confirmation that the laws were good (Plut. Lyc. 
29.4; Xen. Const. Lac. 8.5). The divine oracle he delivered is what is called the 
Great Rhetra.

The second explanation encountered in the sources is of a more mundane 
nature: right before becoming a basileus, Lycurgus spent a certain amount 
of time traveling around the Mediterranean and becoming acquainted with 
foreign constitutions. According to the historians, he visited: Crete – whose 
institutions allegedly impressed him enough that he decided to copy them in 
Sparta; Asia – whose forms of government he studied and compared to those 
he was already familiar with; and Egypt – whose laws inspired him to commit 
to separating the military class from other social classes in Sparta and remove 
mechanics and artisans from participation in government (Plut. Lyc. 4.1, 4.3, 
4.5; Arist. Pol. 1271b). It is plausible that the Great Rhetra was actually a 
creation of the Spartan institutions, that Lycurgus, having gathered all this 
constitutional knowledge during his travels, drafted the laws and initiated 
their enactment through legislative procedure, where both the Gerousia 
and the assembly were involved. He could have visited Delphi afterward, to 
receive confirmation from the god that the constitution he had established 
was good, thus giving it the necessary divine legitimacy The laws, however, 
would have been a human creation in this second explanation, unlike in the 
first one, where they were of divine origin. Herodotus says “Some say that 
the Pythia also declared to him [Lycurgus] the constitution that now exists 
at Sparta, but the Lacedaemonians themselves say that Lycurgus brought 
it from Crete when he was guardian of his nephew Leobetes, the Spartan 
king” (Hdt. 1.65.4). Chrimes (1971, 476) further explains that at the time, it 
was probably common knowledge among Spartans that Lycurgus had visited 
Crete, and that there were similarities between the two constitutions, which 
undermined the story of the Delphic origins of the laws. Additionally, the 
Oracle was no longer as trusted by Spartans as before, since control of the 
shrine had been taken over by the Phocians, who were known to be pro-
Athenian. Furthermore, during Cleomenes’ war with Argos, the Oracle gave 
the Spartans bad advice, which resulted in their defeat (Hdt. 6.80.1), and 
once more, when the Oracle advised them to march against the Tegeatae 
instead of the Arcadians, which also resulted in a defeat (Hdt. 1.66.2). All of 
this likely weakened trust in the Oracle, and the belief in the mythological 
origins of the laws was abandoned by at least part of the population. Wade-
Gery also believes that the Great Rhetra was a creation of the Spartan 
institutions, not the Oracle (Wade-Gery 1943, 62).



V. Stanimirović, U. Divac (стр. 123–144)

128	 Анали ПФБ 1/2025Анали ПФБ 1/2025

Whether the Rhetra was created by the Oracle and delivered to Lycurgus, 
or it was drafted by him and enacted by the governing bodies through a 
legitimate legislative procedure, is also of little relevance to our study – what 
matters is its contents. The existence of the Great Rhetra has been attested 
to by several ancient authors, and the full text of it can be found in Plutarch’s 
Lycurgus. The Rhetra goes as follows: “‘When thou hast built a temple to 
Zeus Syllanius and Athena Syllania, divided the people into ‘phylai’ and into 
‘obai,’ and established a senate of thirty members, including the ‘archagetai,’, 
then from time to time ‘appellazein’ between Babyca and Cnacion, and there 
introduce and rescind measures; but the people must have the deciding 
voice and the power.’” (Plut. Lyc. 6.1).

Sometime later,6 during the reign of Kings Theopompus and Polydorus, a 
clause was added to this Rhetra: “But if the people should adopt a distorted 
motion, the senators and kings shall have power of adjournment” (Plut. Lyc. 
6.4 and 7.1).

We gain some basic information about Spartan institutions from the 
Rhetra. A senate of 30 members was established, including the archagetai, 
which is probably a term for the kings. This senate was the Gerousia, an 
aristocratic council consisting of 30 members: 28 were aristocratic men 
over the age of 60 (the elders), and two were the kings (Plut. Lyc. 26.1). 
The Rhetra further states that they would “from time to time ‘appellazein’” 
in a certain geographic location to introduce and rescind measures. We will 
not engage in a philological discussion about the exact meaning of the term 
appellazein (see Chrimes 1971, 419–421; Wade-Gery 1943 and 1944), but it 
does seem that it represents some form of assembling where the people were 
also included. Obviously, the purpose of those meetings was “to introduce 
and rescind measures”, but the people had the final say, meaning that they 
probably voted on the suggested measures and decided whether they should 
be introduced or not. To summarize: there were two kings, a senate (a 
Gerousia, consisting of 28 elders and two kings), and an assembly of Spartan 
citizens. They would periodically meet to decide on certain measures (which 
could have included both decrees and laws, psephismos and nomos), in such 
a way that the Gerousia would make a proposal, and the assembly would 
vote for or against the proposal.

6	 We again encounter the timeline issue, as the exact years of Lycurgus’ life 
are uncertain. Most authors place him in the 8th century BC. Plutarch claims that 
Theopompus and Polydorus introduced the changes about 30 years after the time 
of Lycurgus.
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The addition to the Rhetra is where things get interesting. Plutarch (Plut. 
Lyc. 6.4) mentions Kings Theopompus and Polydorus as its authors. Apparently, 
the creator of the Great Rhetra had not intended for the people to have the 
right to discuss the proposals put forward by the Gerousia, but only to agree 
or disagree with them. It seems that in the decades following Lycurgus’ time, 
the people’s assembly had begun to oppose the proposals, asking that parts 
of them be removed or added before voting. This distortion of the Lycurgan 
constitution prompted the creation of the addition to the Rhetra, which clarified 
the role of the people: they were to simply vote “for” or “against” the proposals 
without altering them, and if they ever attempted to adopt a distorted motion, 
the Gerousia had the right of veto. The full text of the Rhetra (main text and the 
addition) is also confirmed by the Spartan poet Tyrtaios:7

Phoebus Apollo’s the mandate was which they brought from Pytho, 
Voicing the will of the god, nor were his words unfulfilled: 
Sway in the council and honours divine belong to the princes 
Under whose care has been set Sparta’s city of charm; 
Second to them are the elders, and next come the men of the people 
Duly confirming by vote unperverted decrees. (Plut. Lyc. 6.4)

Around the time when the addition to the Rhetra was made,8 another 
institution emerged – the Ephorate. Both Plutarch and Aristotle claim that 
it was King Theopompus who introduced the five ephors to the polis, with 
the task of controlling the kings (Plut. Lyc. 7.1; Arist. Pol. 1313b). Over time, 
the Ephorate became the most powerful body in Sparta (Arist. Pol. 1270b, 
1271a). The final constitutional order was as follows: two kings, five ephors, 
the Gerousia, and the assembly.

2.2.	The Role of the Assembly

Participation in the assembly was reserved only for Spartiates9 over the 
age of 30. Unlike the Gerousia, the assembly was not aristocratic – every 
Spartiate who met the required conditions (age, land ownership, and 
income) had the right to attend the meetings and vote.

7	 Tyrtaios seems to have lived at least two generations after Lycurgus, as his 
grandfather is mentioned as a contemporary of Lycurgus (Wade-Gery 1944, 1). 
8	 Possibly around the mid-8th century BC.
9	 Male citizens, who only participated in military actions and state governing. 
As mentioned, Lycurgus committed to the separation of the military from other 
classes, and forbade the Spartiates from engaging in trade and craftsmanship. Every 
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While the assembly was definitely necessary to enact a law or pass a 
decree, it seems that its powers were very limited. Firstly, it could not 
self-assemble; it had to be summoned by the authorized body, which were 
the ephors.10 The fact that the assembly was unable to initiate a meeting 
and request a matter to be discussed and decided, shows that the political 
power most certainly did not rest with the people. This is not surprising, 
however, as it seems that Spartans saw democracy as a very dangerous form 
of government (Plut. Lyc. 5.7).11

Secondly, even when the assembly had been summoned, it was not allowed 
to propose anything; its only task was to hear the proposals that came from 
the Gerousia and vote on them. It was also restricted in the ability to suggest 
amendments: if the people changed the proposal in any way, and then voted 
for it, such a decision would have been crooked and the Gerousia could veto 
it. Discussions were allowed in the assembly, but the people were merely 
spectators, and the only ones who could participate in the discussions were 
the ephors, the kings, and the elders. There is one interesting example 
in the sources, where it appears that some of the common people did in 
fact participate in the discussion (Aeschin. 1.180–181). If the account is 
reliable, there is a possible explanation: it seems that the common man 
who addressed the assembly was summoned by an elder from the Gerousia. 
Additionally, he seems to have been used by the elder to make a point about 
how a skilled rhetor could deceive the assembly into voting for a proposal, 
even if the proposal was harmful. The elder asked this man, who was a 
talented warrior, but not a gifted speaker, to step forward and say the same 
thing as the previous speaker (who made a harmful proposal, but almost 
managed to sway the assembly to support it, because he was an excellent 
rhetor). Since the common man’s speech was not worded elegantly, the 
assembly eventually realized that the proposal was indeed bad. Technically 
speaking, the common man did not substantively participate in the debate, 
but was instead used to emphasize the point the elder was making. It is, 

Spartiate needed to possess two things: landed property (all properties were the 
same size) and the means to finance syssitia (common meals). In the event that a 
Spartiate lost either of these two (land or income), he would cease being a homoios 
and become a second-class citizen, hypomeion, who was not allowed to exercise 
political rights.
10	 Prior to the existence of the ephors, the assembly was most likely summoned by 
the kings.
11	 “...since the twenty-eight senators always took the side of the kings when it 
was a question of curbing democracy, and, on the other hand, always strengthened 
the people to withstand the encroachments of tyranny.” So, neither democracy nor 
tyranny were the acceptable form of government.
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therefore, possible that the common people could address the assembly 
during the discussion, but only if they were summoned by an elder, a king 
(Jones 1967, 20), and possibly one of the ephors.

The legislative procedure went as follows. A formal suggestion would be 
made to the Gerousia to issue a decree or enact a law. The available sources 
contain only a few mentions of the initiator – and it was an ephor every 
time (Plut. Agis 8.1, 5.2; Thuc. 1.87). Whether only an ephor could initiate 
a procedure, or others could also but were simply not documented in the 
surviving sources, is something we cannot know for certain.12 Once the 
initiation occurred, the Gerousia would discuss the proposal. It is in this 
step that a decree or a law would have been drafted, and when the elders 
and kings would have discussed the matter. The process would end with 
a vote: if the majority of the Gerousia voted in favor of the proposal, then 
the ephors would summon the assembly, and the proposal would be put to 
a vote. Additional discussion could have taken place, but the people were 
passive in it and merely listened to the arguments. Afterward, the ephors 
would ask the assembly to vote, and the voting process itself was quite 
nontransparent – by shouting. The ephors would decide if the crowd was 
louder for or against the proposal, and then they would declare the results. 
It seems that the votes were physically counted only in cases of extreme 
doubt (Thuc. 1.87.2–3; Plut. Agis 11.1).

There are two notable cases in the sources that are worth mentioning: one 
appears in Plutarch’s Agis, and the other in Diodorus Siculus. Both describe 
situations where the assembly had been summoned, but the Gerousia did 
not have a proposal ready to present and vote on.

In Agis, Plutarch describes the time of King Agis IV, who reigned during 
the 3rd century BC and sought to bring change to Sparta. By that time, the 
Spartans had drifted away from the Lycurgan constitution and the values 
it promoted; they had embraced a life of luxury and wealth, which stood 
in stark contrast to the modest and humble lifestyle that had once been 
considered ideal (Plut. Agis 3.1 and 3.6). Agis aimed to return Spartan society 
to its original form and, in doing so, prompted one of the ephors, Lysander, to 
introduce a rhetra in the Gerousia. This rhetra proposed relieving all debtors 

12	 In Agis, King Agis urges ephor Lysander to propose a rhetra to the Gerousia. 
If he did this because the law prohibited a king from proposing a rhetra, it would 
confirm that only the ephors were allowed to make such proposals. However, we 
cannot be certain that Agis acted for that reason alone. It is also possible that he 
had political calculations in mind, such as not wanting the rhetra to come from him 
directly, but rather from someone else, so that it would appear as though there were 
other prominent supporters backing the proposed reforms.
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of their debts, and redistributing the properties to their original sizes, as 
it was in the time of Lycurgus.13 This would require the wealthy Spartiates 
to give up their large estates and suffer significant financial losses. As 
expected, the Gerousia became heavily divided over the proposal. However, 
before the Gerousia could even reach a final decision on whether to put the 
rhetra forward, Lysander summoned the assembly to discuss it in front of 
the people. The debate became heated, with the common people siding with 
Agis and the wealthy supporting the second king, Leonidas, who opposed 
the rhetra. Ultimately, the votes had to be physically counted, and the rhetra 
was rejected by a margin of just one vote (Plut. Agis 8.1, 9.1 and 11.1).

Diodorus Siculus recounts the events of 189 BC (Diod. 11.50.1–2),14 
when the elders were debating whether to go to war with Athens. While 
the Gerousia was still deliberating the matter, the assembly had already 
been convened. From the text, it appears that the people were eager to go 
to war (Diod. 11.50.3–5), however, an elder named Hetoemaridas managed 
to persuade both the Gerousia and the assembly to abandon the idea of war, 
and the proposal was ultimately rejected (Diod. 11.50.6–7).

In both cases, the usual course of action was disrupted. Instead of waiting 
for the Gerousia to decide whether to present a proposal to the assembly, 
the ephors hastily summoned the people while the elders were still in 
session. What could have been the purpose of this, especially knowing that 
any decision made by the assembly in such circumstances would have been 
crooked and subject to veto? The most likely explanation is that the ephors 
were deliberately using the assembly to exert pressure on the Gerousia. It 
would have certainly been more stressful for the elders to deliberate on 
the proposal with a shouting crowd of warriors nearby, particularly if the 
Gerousia was inclined toward a proposal that most of the assembly might 
not support. However, ultimately, it was the Gerousia that had the final 
say, retaining the power to veto the popular will, regardless of the crowd’s 
influence.

13	 Until the rhetra of the ephor Epitadeus, in the early 4th century BC, it was 
forbidden to dispose of landed property in Sparta. The primary purpose of land 
division, introduced by Lycurgus, was to ensure that each Spartiate received a plot 
of equal size, creating an economic balance where no one would be wealthier or 
poorer than others. However, Epitadeus altered this arrangement, allowing the free 
transfer of land. As a result, some Spartiates were able to expand their holdings, 
while others lost their land, leading to an economic imbalance within the state.
14	 “When Dromocleides was archon in Athens, the Romans elected as consuls 
Marcus Fabius and Gnaeus Manlius. In this year, the Lacedaemonians [...] had lost 
the command of the sea [...] And when a meeting of the Gerousia was convened, they 
considered making war upon the Athenians for the sake of regaining the command 
of the sea.”
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In conclusion, it is clear that while the assembly played a necessary role in 
the legislative process, its power was largely limited: it had no legal means to 
initiate the creation of a law or to directly influence its content. Even when 
the people attempted to exert pressure on the Gerousia, they remained a 
tool in the hands of the ephors, rather than an independent body, as they 
lacked the authority to convene on their own. As a result, in ancient Sparta 
– and likely in most oligarchic Greek city-states – the assembly’s role was 
reduced to the least influential political body in the state.

3.	ATHENS

Ancient Athens had a typically oligarchic constitutional order during 
the aristocratic period. The polis had magistrates of aristocratic origin, an 
aristocratic council (Aeropagus), which held all the political and judicial 
power in the polis, and finally an assembly, which had little influence. 
It is likely that it was organized similarly to the Spartan assembly, with 
acclamation being the standard method of voting (Jordović 2011, 130). 
Situation started to change with the first reforms aimed at diminishing the 
aristocratic nature of the government. Prior to these reforms, a person’s 
status in society was largely determined by consanguinity and affiliation 
with clans and tribes. Subsequent reforms sought to make these factors 
irrelevant. The primary goal was to organize citizens based on the territorial 
principle rather than their ancestral origins, with the intention of making all 
citizens equal,15 regardless of their ancestry.

3.1.	The Reforms

The first reform aimed at achieving territorial equality was likely the 
division of Athens into territorial units known as naukraroi (Billigmeier, 
Dusing 1981, 11–16). This was followed by Draco’s reforms, which reduced 
some of the aristocratic privileges,16 and later Solon’s and Cleisthenes’ 

15	 The concept of isenomia – the equality under the law.
16	 Draco is credited with being the first to codify Athenian law, possibly in 621 BC. 
By doing so, he created a legal framework for the institutions, providing written 
laws on which they could rely, instead of relying on oral traditions and the arbitrary 
decisions of the aristocracy. Although the influence of the aristocrats remained 
prevalent, their power in the judicial sphere and legal matters was no longer 
absolute.
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reforms. All three reforms spanned the 7th and 6th centuries BC (Avramović, 
Stanimirović 2022, 107). Solon was the first to reshape the class division by 
using average annual income in terms of corn, oil, or wine as a parameter. 
As a result, he created four new classes and introduced a new form of 
government known as timocracy, where the ability to hold political positions 
was based on the wealth of the citizen rather than on birth (Jordović 
2011, 140–145; Hansen 1991, 29–32; see Leão, Rhodes 2016). This was 
the first big step towards a more democratic constitution. However, the 
democratization process was only completed with the final set of great 
reforms – by Cleisthenes. These were the changes that finally transformed 
society and laid the foundation for Athenian democracy.

In short, Cleisthenes completely removed the importance of ancestry in 
the exercise of political rights (Ostwald 1969, 137–160). He divided the 
entire citizenry into 10 tribes (phylai), with the criterion for their creation 
being purely territorial. He then subdivided the tribes into smaller units – 
municipalities called demes. Each deme maintained a register of citizens 
living in its territory and it was from these registers that candidates for 
political positions were selected, usually by lot. These registers of citizens 
included all adult male Athenian citizens,17 regardless of their ancestry or 
affluence (see Divac 2019). These reforms, along with the rule that the term 
of every office would last only a year, enabled all citizens to be equal in terms 
of their political rights18 and gave them an equal footing in decision-making 
and legislative procedures. As a result, the assembly evolved from the least 
influential to the most important governing body in the polis.

17	 Initially, the status of an Athenian citizen was granted to everyone whose father 
was an Athenian citizen. However, in 451 BC, Pericles introduced a law stipulating 
that citizenship would only be granted to those whose parents were both Athenian 
by birth. This change resulted in a reduction of the citizen body and made Athenian 
citizenship somewhat more exclusive (Plut. Per. 37.3–4).
18	 It is important to emphasize that only male Athenian citizens had political 
rights; women were entirely excluded from public life. Therefore, whenever the 
participation of citizens in the assembly and other governing bodies is mentioned 
in this paper, it refers solely to male citizens.
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3.2.	The Lawmaking Process

3.2.1.	 Enacting a Law

The aforementioned reforms brought significant changes to many aspects 
of life in Athens. Not only did they empower the people and completely 
transformed the structure of government, but they reshaped the perception 
of the law. Earlier, during the 7th and 6th centuries BC, the word used for a 
law was thesmos, while in the 5th and 4th centuries BC, it shifted to nomos. 
Though both terms referred to rules, they emphasized different aspects. 
Thesmos highlighted that a particular authority enacted a rule, whereas 
nomos emphasized that the rule was generally accepted by the community. 
This change in terminology underscores the democratization of Athenian 
society, where the validity of a law depended on its acceptance by the people, 
rather than the power of the ruler (MacDowell 1978,144; Zartaloudis 2019, 
xxix-xxxi Canevaro 2015, 10, 13).

The two bodies with legislative powers were the assembly (Ekklesia) and 
the council (Boule). The Boule first emerged during the time of Solon but 
reached its final form during the time of Cleisthenes. It was a democratic 
body consisting of ten divisions known as prytanies: ten prytanies for the ten 
tribes. Each tribe selected 50 citizens over the age of 30 by lot to serve as 
tribal representatives in the Boule for one year, bringing the total membership 
of the council to 500 members. Furthermore, each prytany presided over the 
Boule for only one month, and the chairman of the presiding prytany was 
elected on a daily basis (Hansen 1991, 246–259; see Rhodes 1972). This 
system reveals a deeply democratic way in which the council operated: not a 
single tribe was able to dominate or appropriate more power than they were 
intended to have.

It is difficult to classify the Boule as belonging solely to one branch of 
power, since it had certain executive, legislative, judicial, and administrative 
powers at the same time. This was, in fact, typical of ancient times, as a clear 
separation of powers was not commonly practiced: the nature of governing 
bodies was mixed, as they performed various tasks belonging to different 
branches of power (see Avramović 1998, 11–21). In the legislative process, 
the Boule played a leading role as the initiator. It was the body in which 
the proposed laws and decrees19 were discussed and drafted. Unsurprisingly 

19	 Nomoi and psephismata. There was not always a clear distinction between the 
two and sometimes the two terms overlapped, especially during the 5th century BC. 
The general understanding from the sources is that nomos had a higher authority 
than psephisma. Rhodes and Canevaro believe that the first serious attempt to 



V. Stanimirović, U. Divac (стр. 123–144)

136	 Анали ПФБ 1/2025Анали ПФБ 1/2025

for such a democratic polis, the Boule was not the only body capable of 
initiating the lawmaking process – every Athenian citizen was allowed to 
appear before the Boule and propose a law or decree. The Boule would then 
consider the proposal, and if it approved, it would forward it to the Ekklesia, 
where the proposal would also be discussed and voted on.

The Ekklesia, as previously mentioned, was the most important governing 
body in the democratic period. Citizens over the age of 20 (Dem. 44.35)20 
were allowed to participate in all decision-making procedures that took place 
in the assembly. There were no formal restrictions on the ability to suggest 
amendments or address the people from the rostrum (see Cammack 2013, 
156–161).21 As for the voting process, the sources mention two methods 
that were utilized in Athens: public voting by raising hands and secret voting 
with ballots. The latter was described in detail by Aristotle and was mostly 
used in courtrooms (Arist. Ath. Const. 68–69). However, sources mention it 
was also used in the Ekklesia on special occasions. It seems that secret ballot 
voting took place in all cases where a quorum of 6,000 was stipulated by law 
and where every vote had to be counted precisely (Dem. 24.45; 59.89–90).22 
In all other instances, voting was public, most likely conducted by raising 
hands (cheirotonia). Hansen states that in simple matters, voting was likely 
conducted in stages: if one proposal was being discussed, the hands raised 
“in favor” would be counted first, followed by those “against”. Similarly, if the 
Ekklesia was expected to choose between two proposals, the hands raised 
for the first proposal would be counted first, and then those for the second 
(Hansen 1977, 124). He argues, however, that the hands were probably 
not counted precisely, but rather roughly, since the regular meetings of the 
Ekklesia lasted less than a day and with an attendance of around 6,000 

clearly distinguish between the two occurred during the restored democracy of 
403–402 BC. Before this, nomos referred to rules that were more established and 
permanent, i.e., rules that were part of the Athenian “statute book”, enacted by a 
legislative commission, such as the one from Solon’s time. In contrast, psephisma 
referred to rules enacted by the Ekklesia (Rhodes 1972, 49; Canevaro 2015, 28).
20	 Every male had an obligatory two-year military service starting at the age 
of 18. The 18- and 19-year-olds were called the epheboi, and after completing their 
military service, they were inscribed in the Assembly register (pinax ekklesiastikos) 
within their respective demes (Hansen 1991, 89). That meant that male citizens 
gained the right to participate in the assembly at the age of 20.
21	 The right of all citizens to deliver a public speech was called isegoria, which 
literally meant “the equal opportunity to speak”. This was a fundamental concept in 
a democratic society, as it allowed everyone to express their opinion on the matter 
and prevented individuals from monopolizing the political discourse. For this 
reason, the art of oratory was highly valued and nurtured in ancient Athens.
22	 Ostracism, for example, along with many other cases concerning citizenship 
matters (such as granting citizenship to foreigners).
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citizens (see also Avramović 1998, 12). It would have been impossible to 
count every raised hand “for” and “against” every point of the daily agenda 
as the counting process would likely have taken between five and ten hours 
(Hansen 1977, 128). Unfortunately, the sources do not reveal much on this 
topic. It seems plausible that the magistrates who conducted the counting 
used a visual criterion to determine the will of the majority: if the number 
of raised hands was obviously higher for one option, there was probably no 
need to count the exact number of votes. On the other hand, if the number of 
raised hands “for” and “against” appeared visually similar, we believe that a 
more precise counting had to take place, especially for important decisions 
such as enacting a law or a decree, because failing to do so would have 
compromised the validity of the legislative act.

Slight changes in the lawmaking process took place by the end of the 
5th century BC. It seems that the majority of Athenians believed that the 
existing procedure needed to be modified, as it was not thorough enough.23 
As a result, they decided that enacting, modifying, and nullifying the laws 
required more than one meeting of the assembly to be properly discussed. 
Therefore, a committee of 500 nomothetai, who were elected by the demes, 
was introduced in 403/2 BC (Andoc. 1.83–84). While the enactment of nomos 
had not been completely removed from the Ekklesia, an additional step was 
created: any proposal, after being scrutinized in the Boule, had to be read 
in the Ekklesia several times. Afterward, the people were asked to vote: if 
the majority voted in favor of the proposal, it still would not become law 
immediately; instead, it had to be additionally assessed by the nomothetai. 
Only if the proposal passed their scrutiny would it officially become the law, 
without further discussion or amendments in the Ekklesia. The purpose of 
introducing these new magistrates was to create a committee of officials who 
would dedicate all their attention solely to establishing order in the Athenian 
legal system. This reform was a part of the efforts to restore democracy after 
overturning the Thirty Tyrants, the Spartan-imposed oligarchy that had 
terrorized Athens during 404–403 BC, in the wake of the Peloponnesian War 
(Arist. Const. Ath. 34–40). The goal of the nomothetai was to scrutinize and 
remove all laws that were obsolete or in collision with the rest of the legal 
system, as well as to oversee the constitutionality and adequacy of future 
laws (Dem. 3.10, 20.91, 24.20–23, 33; Aesch. 3.38–39; Rhodes 1972, 49–52; 
MacDowell 1978, 48–49; Gagarin 2013, 229–230). While the introduction 
of this additional committee, which was seemingly above the Ekklesia 
and was granted the final say on legal matters, might appear to be a step 

23	 Canevaro calls this “a shift from an extreme form of democracy to the sovereignty 
of the law” (Canevaro 2015, 6).



V. Stanimirović, U. Divac (стр. 123–144)

138	 Анали ПФБ 1/2025Анали ПФБ 1/2025

back from the democratic principle, it was done for the greater good. The 
Athenians truly believed that this was a necessary measure to allow their 
beloved democracy to flourish. If the statements found in Demosthenes 
and Aeschines are accurate, then they provide evidence that the Ekklesia 
remained the true master of the legislative procedure. The nomination of 
the nomothetai can be seen as analogous to the assembly utilizing its powers 
to form an expert committee to handle a specific task – namely, a more 
thorough final check of matters that had already been preapproved by the 
assembly itself. Finally, the role of the nomothetai was restricted solely to the 
enactment of laws, while the authority to issue decrees remained entirely in 
the hands of the assembly. Overall, despite these changes, the essence of the 
lawmaking process remained intact: any citizen could propose a law and any 
citizen could challenge it.

3.2.2.	 Challenging a Law

Every law and decree was subject to challenge. In line with the 
democratic principles upon which Athens was founded, every citizen had 
the right to dispute any law or decree they believed conflicted with the 
existing legislation. These legislative acts could be challenged both after 
their enactment or during their proposal stage. Once a citizen initiated the 
procedure, the rule in question – or the process of its enactment – became 
suspended until the matter was resolved. There were two ways to challenge 
a legislative act: before 403/2 BC, the only available way was by submitting 
a graphe paranomon, essentially an action against the law or a decree that 
resulted in a trial; After 403/2 BC, the graphe paranomon was used only 
for contesting decrees, while the graphe nomon me epitedeion theinai was 
introduced for challenging laws (Phillips 2013, 14).

While the two indictments seem to have functioned in a similar way, it 
is apparent that the graphe paranomon was more commonly used. In the 
orators, Hansen found only six speeches that were written for the graphe 
nomon me epitedeion theinai, compared to 35 for the graphe paranomon 
(Hansen 1991, 212). Additionally, sources reveal that the graphe paranomon 
was an especially prevalent procedure, particularly in the 4th century BC. 
In one of Aeschines’ speeches, a man claimed that he was acquitted in at 
least 75 cases of graphe paranomon during his 50-year political career 
(Aesch. 3.194). This is an astonishingly high number of such indictments. 
Demosthenes also shares his views on the importance of this procedure: 
“when indictments for illegality [graphe paranomon] are done away with it 
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is the ruin of your democracy” (Dem. 58.34). What explains this attitude, 
and does it mean that the Athenians cared so much about their democracy 
that they scrutinized their laws all day long?

The answer is probably not so surprising. We need to reflect once 
again on the changes that took place in 403/2 BC. Previously, the graphe 
paranomon was the sole legal action used to contest laws and decrees 
deemed unconstitutional (either formally or materially) or those that were 
outright harmful to the interests of the polis. And then in 403/2 BC another 
action was introduced exclusively for challenging unsuitable laws, while the 
graphe paranomon remained reserved for the troubling decrees. Decrees 
were legislative acts that applied to individual cases or situations, and in the 
4th century BC they often involved honors and grants of citizenship (Hansen 
1991, 211). This distinction is important because, by this time, decrees were 
passed more frequently than laws, which now required a more complicated 
procedure due to the introduction of the nomothetai, while decrees could 
still be enacted directly by the assembly. Also, decrees were often used as a 
political weapon. While ostracism was the most powerful tool against political 
rivals during the 5th century BC, the graphe paranomon took over that role 
in the 4th century BC (Hansen 1991, 205). This explains its popularity – not 
so much for safeguarding the legal system from damaging decrees, but for 
political rivalry, allowing Athenians to target enemies, discredit them, or 
even have them disenfranchised. Among the preserved graphe paranomon 
speeches, at least 19 are directed towards the honorary decrees.

As for the procedure, both of these indictments could be initiated by 
any citizen, since they were public actions.24 The person challenging the 
law or decree took on the role of the prosecutor, while the individual who 
proposed the legislative act in question became its defender. If the proposer 
was not available for some reason, the polis would probably appoint a 
public defender (Avramović, Stanimirović 2022, 111). The trial took place 
in front of the Heliaia. If the prosecutor was successful, the disputed rule 
would be rendered null and void, and the person who proposed it could face 
punishment: sometimes a simple fine, and other times quite a debilitating 
penalty, such as a crippling debt to the state, combined with atimia, i.e., 
disfranchisement (Dem. 58.1). On the other hand, if the prosecutor failed 

24	 Public actions (graphai) were intended for the most severe offences, which 
endangered the polis and its fundamental values. This is why any citizen could 
initiate them, in contrast to private actions (dikai), which could be initiated only by 
the interested parties.
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to secure at least 1/5 of the votes, he was also liable for punishment (Todd 
1995, 109). This was a typical outcome in public cases since it served as a 
safeguard for the polis against groundless and thoughtless proceedings.

4.	CONCLUSION

A stark contrast can be noted between the two systems of government 
and the way they valued the importance of people’s participation in 
the political life of the state. As previously mentioned, most of the Greek 
constitutions were oligarchic. The political agency of the people was subdued 
and diminished. They were expected to participate, but only to a limited 
extent; to enact, but without asking questions. Such was the constitution 
of Sparta, as well as those of numerous other Greek poleis, one of which is 
slightly more familiar to us than the rest – the Cretan constitution, at least 
according to Aristotle (Arist. Pol. 1271b, 1272a, 1272b, 1273a). There were 
ten kosmoi, magistrates from the most reputable families, an aristocratic 
council consisting of former kosmoi, and an assembly of citizens. The Dreros 
law, the earliest surviving inscribed law in Ancient Greece, begins with “The 
polis has decided”, implying that the people were the ones who enacted the 
law, probably in the presence of the kosmoi and the damioi, the aristocratic 
class. Gortyn, apparently, enacted legislation similar to the Dreros law 
(Gagarin 2013, 223–224). These oligarchies defined qualifications needed 
for an active political role in the poleis in such a way that it was reserved 
only for the most affluent members of the citizen body. Even if access to the 
assemblies was granted to all male citizens, that did not always entail the 
right to have an active say in the process (Blok 2013, 169–170).

In the beginning, ancient Athens followed the same path, until it took 
a sharp turn toward a democratic constitution. The ultimate proof of the 
sovereignty of the people is the importance that was given to the Ekklesia 
from the 6th century BC on. Athenian democracy was in no way flawless. It 
came with many challenges and issues, which the polis tried to curb with 
various legal and political measures. There are many aspects of it that could be 
criticized: the amateurism of the political actors and their lack of expertise,25 
the voluntarism of their participation,26, susceptibility to demagoguery and 

25	 Everyone who participated in political life was a layman: there were no 
law schools where people could get educated in the field of law. The only legal 
knowledge people acquired was that gained through experience.
26	 There was no legal obligation for citizens to attend assembly meetings regularly. 
The quorum of 6,000 was an exception, not the norm.



Forming the Assembly as a Legislative Body in Ancient Greece

141

pressure, bribery and general corruption, which presented a significant 
problem in the 4th century BC (Cammack 2013, 162, 167; Finley 1985, 38–
75). However, if we want antiquity to teach us, we must move beyond these 
individual elements and dive into the essence.

It would be naïve to claim that we can directly borrow solutions 
from ancient times and implement them in modern societies – which 
are dramatically different and more complex – especially without any 
adjustments. Nevertheless, we can gain wisdom from them. It is beneficial 
to reflect on the past from time to time, remind ourselves of the essence of 
different forms of government, and apply that knowledge to the present by 
analyzing how far astray we have gone.

In its pure raw core, democracy means that absolute power lies in the 
hands of the people, and that the will of the people should be the law. Every 
rule that Athens set, every reform it enacted, and every penalty it imposed 
was directed toward preserving its people and democratic values.27 Knowing 
this, we should reexamine our existing democratic mechanisms and truly 
investigate whether they are still performing their main purpose – serving 
as instruments of popular political and civic will – or whether they have 
become corrupted and politicized, serving the desires of the few. If that is the 
case, our task is to reshape them and return them to their original function, 
otherwise, the only thing remaining of democracy will be the illusion of it.
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If the illegal appropriation of property belonging to other people is 
condemned, it must be condemned to an even greater extent when 

one allows themselves to appropriate that which belongs to God.

Nikodim Milaš (Milaš 2005, 465)1

1.	INTRODUCTION – CHURCH THEFT AND OTHER OFFENCES 
AGAINST CHURCH PROPERTY

All religious communities, including the Christian Church, have sought to 
regulate property issues within their own frameworks, in order to accomplish 
their mission “in worldly circumstances”.2 Among others, the protection of 
church buildings and holy places in a broader sense (e.g., cemeteries) and 
objects of worship is particularly important.

Objects of worship require a twofold approach in said protection – they are 
viewed as having both religious and property value. Therefore, the concept 
of an act of sacrilege (svetotatstvo, ἱεροσυλία, sacrilegium) primarily implies 
the desecration or destruction of things considered sacred or their unlawful 
appropriation.3 The first form of sacrilege – sacrilege in the broader sense – 
is most often consumed by the latter, which involves the theft of consecrated 

1	 All of the quotes from the Slavonic-Serbian legal sources, as well as the ones 
from relevant literature in Serbian, used in this paper have been translated by the 
author.
2	 A comprehensive consideration of the numerous property issues regulated 
by the church would go far beyond the modest goals of this paper. For the sake of 
clarity, these issues are mainly related to the acquisition, maintenance, management 
and disposition of church property. From the point of view of civil and criminal 
protection of property, the canons of the Christian Church incriminate property 
acts of its believers and clergy against third parties (theft, robbery, extortion, usury, 
etc.) or against the church itself (sacrilege). The Church assesses its jurisdiction 
according to the (mentioned) personal and real criterion – whether certain acts are 
committed by believers or clergy and whether within the framework of the church 
as an institution. When Christianity was established as the official religion of the 
Roman Empire, these incriminations also entered secular legislation, either through 
the appropriate application of earlier regulations on temple property (which 
already recognized the aforementioned forms of sacrilege), or through completely 
new, Christianized Roman law, as well as in later canons. For the church treatment 
of “offenses against the property of others” (Milaš 2005, 451–467).
3	 Similarly, although somewhat more broadly, this crime is defined in Đorđević 
(2023, 27): “Therefore, sacrilege is the desecration of sacred objects, which can be 
performed by destroying, damaging, stealing, or misappropriating sacred assets.”
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or sacred objects (vessels, vestments, shrouds),4 typically from a church. 
Thus, depending on the manner of commission, Milaš (2005, 404, 465–467) 
considers sacrilege, as an act against various protected objects, to be 
svetotatstvo (sacrilege) in the case of offenses against religious veneration, 
and svetokradstvo (church theft) in cases against property.5 However, the 
latter variant, as a special type of theft qualified by the object and (most 
often) the location where said crime took place, appears far more often in 
sources. Consequently, in this paper, the narrower meaning of this act will 
be used (equating svetotatstvo and church theft), unless otherwise indicated 
in the paper.

Church theft has similarities with other crimes against property 
punishable by the Church; thus, it is necessary to first distinguish them from 
each other. Desecration and grave robbery, and sacrilege itself in a broader 
sense, repeat the aforementioned dichotomy within the same act – the grave 
is attacked as a sacred place, but also as a source of material value ​​for the 
thief. The obvious difference is the object of the unlawful attack and the 
place of commission.6 In the case of usurpation or desecration of churches, 
one can also speak of sacrilege, but not of church theft.

Also, Roman law recognizes a certain similarity, and in a similar way 
regulates sacrilegium and peculatus, i.e., the unfounded appropriation, theft 
of temple/church or “national” (state) property, respectively, as well as 

4	 On the subjects of this and related works, which are protected by church 
legislation, see in extenso the meaning of “sacred”/”holy” in Popović (1999, 652, 
translated by author): “Sacred, on the other hand, is everything that is dedicated 
and belongs to God and his saints and that serves or is intended for the purpose 
of sanctification: temples, churches, icons, sacred books, sacred vessels (liturgical 
objects: chalice, diskos, candlesticks, etc.). Sacred are the vestments in which divine 
services and holy rites are performed, curtains; graves and cemeteries are sacred, 
holy are the holidays in memory and honor of saints. In a word, sacred is everything 
that has the function of spiritual enlightenment and elevation. The opposite of that 
is sacrilege, desecration of the sacred, sin against that which is sacred, holy places, 
sacred objects, saints or against that which belongs to the sacred. This is precisely 
expressed by the terms sacrilegious, desecrator of a sacred place, or one who 
appropriates church property. From this the term sacrilege (church theft) is derived.” 
Of course, on the narrowing of the subject of this work – see in the main text.
5	 Milaš makes the aforementioned conceptual distinction, calling the theft of 
sacred objects from the church “svetokradstvo”, while using “svetotatstvo” mainly 
in its more comprehensive meaning (Milaš 2005, 404, 453).
6	 For more details on the criminal act of desecration of graves in medieval Serbian 
law, see Stepić 2024.
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related acts (Milaš 2005, 456–457). The Digest of Justinian (D.48.13) devotes 
the same title to these acts: Ad legem Iuliam peculatus et de sacrilegis et de 
residuis.7

Those clerics who, in addition to fraudulently spending funds, also sell 
church vessels and estates outside the appropriate procedure, and thereby 
illegally reduce church property, may also be called to account before the 
local council of the church. This is stated in several canons (Council of 
Carthage canons 26 and 33, Council of Antioch canon 25, etc.), which are part 
of the Zakonopravilo of Saint Sava and the Syntagma of Matthew Blastares 
(chapter E-16). Although each of the previously mentioned acts undoubtedly 
diminishes the property of the Church, or attacks its sanctity, these acts lack 
at least one of the necessary elements of svetotatstvo (church theft), and are 
not the theft of sacred objects from the church.

2.	CHURCH THEFT IN THE LEGAL WORKS OF SAINT SAVA OF 
SERBIA

The first preserved acts in medieval Serbian law that mention sacrilege 
are the Hilandar and Studenica typikons of Saint Sava.8 Namely, the Hilandar 
Typikon (HT) mentions church theft in several places (in chapters 21, 24 
and 37). They are translated chapters 19, 22 and 37 of the typikon of the 
monastery of Theotokos Euergetis (the Benefactress) in Constantinople 
(ET). In two places9 that speak of the inalienability of monastery property 
(chapters 19 and 37 ET), Greek expressions are used to indicate the act, or 
the perpetrator of the act of sacrilege – ἱεροσυλία and ἱερόσυλος (Rakićević, 
Anđelković 2020, 102, 124).

7	 The text of the Digest used in the rest of the paper will be cited according to 
Mommsen, Krueger (1870).
8	 As the Studenica Typikon is a later version of the Hilandar Typikon, these 
references were analyzed according to the text of the Hilandar Typikon (Ćorović 
1928) and the Evergetid Typikon, its direct model (Rakićević, Anđelković 2020, 
51i140).
9	 The third case (ch. 22. ET and 24. HT) it is about the prohibition of any 
unlawful appropriation from the monastery (theft, plunder) – ὁ δέ τι νοσφιζόμενος 
ἀπὸ τῆς μονῆς (ET); similar in the Serbo-Slavonic translation: аще оукрадаѥ ѡд(ь) 
манастырѣ нѣщо (HT). For this, if the perpetrator does not repent, he is threatened 
with expulsion from the monastery. However, interestingly, this case was not 
treated as sacrilege, probably due to the principled prohibition of unlawful 
seizure of monastery property, not sacred objects or donations, as in the previous 
and subsequent cases, which will be discussed below (Ćorović 1928, 109–110; 
Rakićević, Anđelković 2020, 106).
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In the first case, it is about the prohibition of alienating sacred things 
(vessels, icons, books, etc.), as well as immovable property, with the exception 
of special circumstances. Anyone who disobeyed this was subject to legal 
condemnation10 for sacrilege. The second, monks leaving that monastery or 
even monastic life as such are prohibited from demanding the return of the 
property they donated to the monastery. Ch. 37 ET justifies this prohibition: 
“it should not be given to him, regardless of what it is, because what is once 
dedicated to God is inalienable, and the one who takes it away [becomes] 
a church thief, and everyone knows what the punishment is for the one 
who commits sacrilege, even if we do not say [it].” (Rakićević, Anđelković 
2020, 125). Here, the reference is to epitimia (penance), an ecclesiastical 
punishment, which is well-known and severe, so that it does not even need 
to be explicitly mentioned.

The exact same approach is retained in the Hilandar Typikon, with the 
only difference being that the terminology is not uniform. In the first spot, 
ἱεροσυλία is translated as цр ь кве покрадениѥ, and in the second, the verb с 
ве щ е нокрасти is used to denote this criminal act (Ćorović 1928, 105, 132). 
Neither the Rhomaian nor the Serbian typikons, in both the mentioned case, 
specify the punishment for sacrilege; it is secular in the first and ecclesiastical 
in the second. In both places, they are treated as notorious, since the canons 
and laws regulating this act are known.

Christian tradition attributes the canons relating to church thieves to the 
Apostles, and they would be followed in subsequent centuries by Gregory 
of Nyssa, as well as the Holy Fathers of the Council of Constantinople in 
861. All the aforementioned rules would be adopted in similar contexts: 
either independently or as part of the general incrimination of theft, or in 
connection with sacrilege and other violations of church property. The first 
Nomocanon in the Serbian written tradition, the Zakonopravilo of Saint 
Sava, contains these canons, collected in its canonical part.

The Rules of the Holy Apostles prescribe the penalty of excommunication 
for those who steal wax or oil from the church (Rule 72) and for those who 
take church vessels and cloths (curtains and shrouds – Rule 73)11 for their 

10	 The expression ἐπὶ τούτῳ νομίμοις εὐθύναις ὑπόδικος ἔσται indicates that the 
typikon refers to secular laws, not (only) canons.
11	 The canon itself mentions “cloth” as a general term, with the aim of encompassing 
all fabrics intended for the rites and services in temples. Sava (2004, 151) does not 
find the addition или поставь злать или навлака (“neither the gold lining nor cover”) 
in the Greek manuscripts he examined, which leaves the possibility that this is the 
redactor’s (Sava’s) explanation of what is meant by this term. Cf. Milaš 2004a, 146–
147.
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own needs, thus committing church theft in the narrower sense. In both cases, 
it is prescribed that the perpetrator is to be punished by excommunication 
and required to return the confiscated items, also provided that, according 
to Ap. 72, the stolen wax and oil would have to be compensated fivefold.12

The purpose of both punishments is, first of all, to return items necessary 
for performing liturgy. Johannes Zonara’s interpretation of Rule 73 explains 
that these objects are considered sanctified by their very bringing to the 
church, without the need for special rites “since all of this is presented to 
God and it is prohibited to take them for one’s own use, because of which 
one is subject excommunication” (Sava 2004, 151).13

Further punishments for church thieves are mentioned by Gregory of 
Nyssa in his final, 8th canon, after he prescribed them for ordinary thieves 
and robbers in the sixth. Stating that “Sacrilege – that is to steal from the 
church” is equated with murder in the Old Testament and carries the penalty 
of death by stoning, he notes that the rule that such a thief must be punished 
less than an adulterer, originates from the Church, continuing:

подобаѥеть же вь всацѣмь грѣсѣ покаяния тепла смотрити а 
не врѣмене.

(“with all sins one should look at the disposition of 
repentance and not the time”) (Sava 2004, 585).14

12	 Petrović (2002, 34) finds that in Ap. 72, the redactor of the Zakonopravilo 
cited the abbreviated (synoptic) canon, and gave the full text of the canon as 
an interpretation. In the following, Ap. 73, the full text of the rule is cited in the 
appropriate place, as well as Johannes Zonara’s interpretation (Petrović 2002, 37).
13	 Similar to the example in fn. 8, the redactor of the Zakonopravilo notes that 
according to Rule 73 even a sacred vessel that is merely hung in the church 
is considered consecrated, which is repeated in the later interpretation of the 
canonists (Sava 2004, 151). 
14	 Regarding this continuation, Milaš states that it is “the conclusion of all eight 
rules or the Epistle of Gregory” (Milaš 2004b, 468). Therefore, when determining 
the length of church punishments, it is a general instruction that the quality 
must always be taken into account, not only the time of repentance, which can 
be shortened at the discretion of the priest. Basil of Caesarea makes a similar 
statement, prescribing that the time of repentance can be shortened for those who 
sincerely and contritely repent (Rule 74), while for those who continue to sin in this 
way, penance must be maintained or the sinner must be abandoned completely, so 
as not to jeopardize the priest’s own salvation. For the text in Zakonopravilo, see 
Sava 2004, 538, 542. See also Milaš 2004b, 414–415, 419–420.
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Since it also dealt with issues of church property, among other topics, 
the issue of theft of church property was also regulated by the canons of 
the Council of Constantinople from 861. Namely, in Rule 10 the fathers of 
this council refer to the apostolic canons, as well as the canon of Gregory of 
Nyssa on sacrilege. The motive for adopting this rule was a controversy that 
arose in church criminal law.

Namely, as mentioned above, the punishment of excommunication was 
provided for taking sacred things from the church, regardless of the nature 
of the perpetrator of the act and the object. Accordingly, both a layman and 
a cleric would be subject to the same (milder) type of church punishment, 
same as the one who steals, say, a candle and one who steals a chalice or 
diskos. Recognizing the problem in the broad formulation of Ap. 73, it 
was specified that those (from the clergy) who steal sacred things that are 
typically found in the altar “for their own gain or for an unholy use” are 
subject to the stricter punishment of dethronement and excommunication,15 
explaining in reverse order ѡво оубо ѡскврьняюще ѡво же свещеная крадоуще 
(“for these who desecrate, and these who steal the sacred [objects]”) (Sava 
2004, 495), thus encompassing both aspects of sacrilege.

Therefore, although they recognize the difference between sacrilege 
and church theft, the fathers of this council decided to impose stricter 
punishments on the perpetrator, who, in the case of the theft of sacred altar 
vessels, is assumed to be a cleric, to whom these objects are more accessible 
due to the nature of his ministry, and is therefore subject to excommunication 
(loss of the right to perform clerical duties), which can only be imposed on 
him.

A milder punishment of minor excommunication remains prescribed for 
forms of this criminal act that are not predominantly motivated by gain. These 
are appropriations for unholy use of vessels and fabrics that are kept outside 
the altar, for the purpose of personal use and gifting to others. However, 
even such a perpetrator of a lesser crime can be convicted of church theft, 

15	 An excommunication (odlučenje) in church penitential law means denying a 
certain person participation in church rituals and can be limited in time as well as 
in terms of subject matter – whether access to communion, liturgy, or other acts. 
The most severe form of this punishment is a final excommunication (konačno 
odlučenje), in which “the person who has been excommunicated loses all rights, in 
the full sense, in the Church that belonged to him as a member of the Church” (Milaš 
2005, 203, translated by author). Dethronement or final excommunication implies 
that a cleric, in the broadest sense an “ordained person”, is deprived of his right 
to perform clerical duties (Milaš 2005, 261), and the degree of this punishment 
depends on which external rights of the punished cleric’s calling are left to him. 
Alternatively, see Milaš 2005, 190–206, 261–326.
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if he “takes/snatches away completely”. This conceptual distinction between 
the act of ordinary theft and “snatching” (rapina, grabež) is necessary as 
justification for this stricter incrimination.16

Thus, for the most part, the canons regulating the theft of church property 
have been exhausted. Naturally, after the Christianization of the Roman 
Empire, secular legislators also decisively stepped out against church theft, 
regulating it as a particularly serious form of theft, repeating the already 
mentioned qualifying circumstances of commission, while prescribing severe 
penalties. Part of these laws would also be borrowed in the Zakonopravilo. 
Although their origin is in the law and opinions of jurists from the Principate 
period, the era of pagan emperors, with appropriate changes, they could also 
protect Christian sacred objects. As such, the detailed norms on church theft 
in Justinian’s Digest,17 transplanted from the civil laws of the Nomocanon 
in 14 titles (II, 2), are included in Chapter 47 of the Zakonopravilo and, in 
the translation into English (based on the original text, as well as Petrović’s 
translation in Sava 2004, 705–706) read:

“The punishment for a church thief is either more lenient or severe, 
depending on the person in question, and depending on the guilt, and the 
time, and age and nature, for some are to be handed over to wild beasts, 
some burned, and some hanged. The measured punishment is when a night 
church thief is handed over to the beasts; for a daytime one, it is somewhat 
lenient, because the one who steals from a church during the day is sent to 
be imprisoned and dig gold ore.”18

16	 The verb вьсхыщати for the action leads to the perpetrator of this act (xыщьникь 
is the translation of the Greek αρπαξ or Latin raptor, meaning that the act in 
question is rapina, the violent seizure of someone else’s property, or “grabež” in 
Slavic law) (Taranovskiĭ 2020, 189, 197; Čvorović 2018, 85; Šarkić 2023, 456–457). 
In narrative and legal sources, xыщьникь most often means a robber or brigand, 
since in medieval Rhomaian and Serbian law robbers did not have to use force 
directed against a person, or against another’s property (Soloviev 1928, 198). On 
the conceptual distinction between the aforementioned delicts against property 
(Čvorović 2018, 83–89). On robbery in Dušan’s Code, see Čvorović 2018, 116–118, 
129–145.
17	 Although Ch. 47 of the Zakonopravilo is entitled ѡть различныхь титьль. рек-
ше граныи. Иоустинияна цѣсара новыхь заповѣдии (“from different titles, that is 
branches [of] the new decrees of Emperor Justinian”), the text at hand is a selection 
of civil laws from the Nomocanon in 14 titles (branches), which come from the 
entire Corpus iuris civilis: Digest, Codex, and Novels. The passages examined are 
taken from the Digest.
18	 This norm from the Zakonopravilo is based on D.48.13.7(6) – the punishment 
for a nobleman who committed this act was exile (Mommsen, Krueger 1870, 832). 
For the English translation of the said fragment, Watson 1998, 346.
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“And thieves of honorable and great churches are cut down with the sword. 
Church thieves are those who steal from large public churches, and those 
who steal from private and small churches that are not guarded, of course, 
are punished less than church thieves, and more than ordinary thieves who 
steal. An outsider who steals from a church is punished with the punishment 
of a church thief. And one who is entrusted with the guarding and watching 
over a church, if he takes something from it, is not subject to this law.”19

“If someone puts a person in a chest and places the chest in a church, and 
if that other person, having come out of the chest, steals something belonging 
to the church, the guilt for church theft is equal to that of the accomplice 
who brought the chest into the church, because the property taken from the 
church will be claimed from them.”20

In just these few paragraphs, several forms of (church) theft are recognized. 
According to the time of the commission, there are daytime and nighttime 
church thefts; according to the object – thefts of public (large) churches and 
private (small) churches; and according to the connection of the perpetrator 
with the robbed church – “external” and “internal” thefts, i.e. by those who 
had the duty to watch over and guard that church, with the latter not being 
considered a svetotatac (a church thief in earnest).

Finally, a special form of sacrilege was prescribed: theft from a chest, 
committed as an act of cunning, in which the bearer of the chest is also 
liable as an accomplice (more precisely: a helper), although it seems only in 
terms of damages. All these fragments are found in the same chapter of the 
Digest (48, 13), and are minimally adapted to the new, Christian imperial 
legislation. What once referred to theft from pagan temples now refers to 
theft from churches.

In Zakon gradski (City Law, the Serbian translation of the Prochiron), 
Chapter 55 of the Zakonopravilo, when punishing sacrilege, the norm 
from the Ecloga (XVII, 15 = Proch. XXXIX, 58)21 is fully adopted. According 
to it, the circumstances that were legally relevant for Roman jurists in the 

19	 This norm from the Zakonopravilo is based on D.48.13.11(9), 1–2 (Mommsen, 
Krueger 1870, 832–833). For the English translation of the said fragment, Watson 
1998, 346–347.
20	 This form of theft is mentioned in D.48.13.12(10, 1) (Mommsen, Krueger 1870, 
832–833). For the English translation of the said fragment, Watson 1998, 346–347.
21	 In medieval Slavic laws, this norm was first reflected in the Zakón Súdnyi 
Liúdem (Законъ соудьныи людьмъ), with some changes to the punishments: the 
punishment for the more serious form is not blinding, but being sold into slavery, 
and for the less serious form, the perpetrator’s exile is specified with the following 
remark по земли посълаѥтьсѧ, яко нечьстивъ (Bobčev 1903, 91). The literal translation 
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aforementioned places in the Digest, such as the time, place, and manner of 
the act, no longer affect the punishment. Čvorović (2021, 156–157), citing 
Elena E. Lipšic, states that all of them are changed by the “principle of the 
sanctity of the place”, i.e., whether the stolen sacred object was stolen from 
within or outside the altar. In the former case, the perpetrator faces the 
penalty of blinding, and in the latter – beating and shearing, and finally, exile 
from the territory where the act was committed.22

It is interesting that the “sanctity of the place”, as a qualifying circumstance 
recognized in the Ecloga from the first half of the 8th century, was repeated 
as such in the decisions of the First-and-Second Council from 861 and in 
the Prochiron from the 870s. This shows an enviable continuity in the 
norming of the essence of this criminal act, as well as a completely logical 
interpenetration of secular and church legislation in penalizing acts against 
the property of the Church, bearing in mind the role of the Rhomaian 
emperors as its protectors. The emperors acted in force and legislated strict 
punishments for the perpetrators, as in many other cases of criminal acts in 
which the Church23 was victimized, at least in part. Such an example, as can 
be seen above, would be followed by medieval Serbian law, as well as other 
countries under Byzantine cultural influence.

3.	CHURCH THEFT IN THE CHARTERS AND DUŠAN’S 
LEGISLATION

After exhaustive regulation in the Zakonopravilo, which was completely 
taken over from canonical and Roman/Rhomaian secular law, theft from the 
church is mentioned in medieval Serbian law in two monastery charters of 
King Milutin. The mere mention of this work in the (preserved) particular 
legislation speaks of its importance, since the largest number of borrowings 

can be understood, in the spirit of the Ecloga, “and let him be expelled from the 
land as a godless man.” More in Nikolić 2016, 72. On this legal monument and the 
hypotheses about its origin, in summary, see Nikolić 2016, 3–10.
22	 For the Slavonic-Serbian text and translation into modern Serbian, see Sava 
2021, 210.
23	 Čvorović states that “similar to grave robbing and church theft – although it 
represents only one form of the crime of theft – in the Ecloga’s system of criminal 
law protection, it belonged to a large group of crimes against the faith” (Čvorović 
2021, 153). In Prochiron, however, the punishments for both of these acts (XXXIX, 
57 and 58) are set out in the section concerning crimes against property. This is 
how it is recognized in both Taranovskiĭ (2020, 191) and Soloviev (1928, 195).
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from Rhomaian to Serbian law comes and is attested only through 
compilations in which they are collected (the Zakonopravilo, the Syntagma 
of Matthew Blastares and the so-called Law of Emperor Justinian).

In the Saint Stephen Chrysobull, King Milutin granted certain villages, as 
baština (patrimonial land), to his subjects, who are obliged “to keep them 
under this church” (држе оу црьквѣ сиѥ), i.e., under the monastery in 
Banjska, as their manor lord. He then confirmed the inviolability of property:

догдѣ соу вѣрни цр(ь)кви и кралѥвьствоу ми и по мнѣ г(о)
с по дьствоующоумоу и догдѣ се не ѡбрѣтоу татиѥ цр ь ковнии да 
соу имь и ихь дѣти по нихь оу бащиноу всегда.

(“as long as they are faithful to the Church and to my kingdom, 
and to those ruling after me and unless they are found to be 
church thieves, let this be theirs and their children’s patrimony 
for all time”) (Mošin, Ćirković, Sindik 2011, 464).

Therefore, for the holders of baština there is an obligation of loyalty to 
both the ruler and the Church, i.e., the orderly fulfillment of class obligations 
and loyalty. Immediately after it, a typical example of church “nevera” (breach 
of faith, treason) is given – church theft.

This arrangement could have arisen under Rhomaian influence, where it 
was considered that “church theft (sacrilege) is a sin similar to the treason 
against the emperor”.24 The equating of treason against the state and 
towards the Church has two dimensions, since the Church here acts as both 
the secular lord of the manor and the spiritual authority, which stands on an 
equal footing with the secular one, according to the principle of symphony.

The relevant provisions on the very essence of sacrilege and the 
jurisdiction for this act are found in the Law of Church People (з конь 
людемь црковнымь) in the Banjska Chrysobull, or in the Old Law of the 
Serbs (Законь стары Срьблемь) in the Gračanica Chrysobull. The former defines 
the act of church theft as follows:

И аще кто оукраде что вьноутрь цр ь кве до свѣще воска или 
тьмияна да моу се коуща распе.

24	 In Serbian medieval law, this rule is found in chapter I-1 of the Syntagma of 
Matthew Blastares (both in the complete and abridged versions). For the text of 
the rule, see Novaković 1907, 325; Florinskii 1888, 407. The translation in Vlastar 
(2013, 235) is somewhat different – “The crime of sacrilege is equal to insulting the 
emperor”. The rule is taken from the Basilika, and comes from Ulpian’s fragment in 
D.48.4.1.pr. Ulpianus libro septimo de officio proconsulis: Proximum sacrilegio crimen 
est, quod maiestatis dicitur (Mommsen, Krueger 1870, 802).
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(“And whoever steals anything from within the church, 
whether it be a candle, wax or incense, let his estate be 
confiscated”) (Mošin, Ćirković, Sindik 2011, 465).

This norm is reminiscent of the Rules of the Holy Apostles, especially 
Rule 72, since it cites the theft of less valuable items from the church as 
an example. The Serbian legislator was not influenced by subsequent 
nuances on the forms of this criminal act, in terms of various qualifying 
circumstances, from later canons and the Ecloga and the regulations based 
on it, which recognized only church theft within or outside the altar. He 
explicitly stipulates that sacrilege is any theft within the church, regardless 
of the value and nature of the stolen item, and imposes the penalty of rasap 
(complete confiscation of the property of the house/family), which is a typical 
punishment for nevera in medieval Serbian law. Thus, the Saint Stephen 
Chrysobull provides a comprehensive concept of this crime, constructed 
simply, with slight reliance on ancient Church and later Rhomaian tradition, 
linking it to the class obligation of loyalty, but without unnecessary detailing 
and too much room for interpretation.

The issue of jurisdiction for this act is undoubtedly regulated by the 
subsequent Gračanica Chrysobull, which was issued by the same ruler: “And 
a person who steals from the church and commits murder, what says His 
Majesty the King [let it be done]” (Mošin, Ćirković, Sindik 2011, 503). Here, 
the act of church theft, together with murder, is listed as a typical reservata 
of the ruler’s court, probably because of its connection to treason, judging by 
what has been discussed previously.25

The rules on sacrilege (mainly church theft) are also compiled in Dušan’s 
Code, which adds little new to the already existing material. A short chapter 
in the abbreviated Syntagma (AS,the previously mentioned I-1, and also the 
complete Syntagma) is devoted to it, and one article of the so-called Law 
of Emperor Justinian, a Serbian compilation created from several Eastern-
Roman laws and legal miscellanies,26 speaks about church theft, which 
essentially repeats Ecl. XVII, 15, i.e. Proch. XXXIX, 58.27

25	 However, Mirković (2002, 8) views it only as a form of theft (tatba).
26	 Regarding the sources, content and redactions of the Law of Emperor Justinian, 
see Marković 2007, 32–41.
27	 “These provisions of the AS and LJ have pretty much exhausted the subject in 
question. That is why the DC. cannot speak of sacrilege, even if it is a criminal act of 
great importance” (Soloviev 1928, 196). Đorđević believes that these acts can also 
include the destruction of a church during a military campaign, prescribed in Art. 
130. Dušan’s Code, Đorđević 2023, 31–32, which is certainly an act of sacrilege in a 
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In the complete Syntagma (CS), the relevant chapter contains the 
aforementioned canons, Ap. 72. and 73, Const. 10, as well as canon VIII of 
Gregory of Nyssa,28 and several secular laws. All the canons are retained 
in the abbreviated Syntagma, with the last one being shortened to only the 
first sentence – that sacrilege in the Old Testament is considered equal to 
murder.29 Of the laws, only the first one is retained – that sacrilege is equated 
to imperial treason – and the last one, taken from Basilika (12. Bas. LX, 45). 
“The other three [should be ‘two’ – author’s note] laws were removed from 
the AS, probably because they are not true criminal norms with the usual 
sanction, but rather reasoning about the concept of sacrilege, that ordinary 
theft includes both the theft from a church of objects not dedicated to the 
service of God, and the theft of consecrated30 objects from buildings not 
designated for the service of God” (Soloviev 1928, 195). It is possible that 
these abstract distinctions were superfluous for the Serbian legislator, and 
that they were implied by the basic understanding of this act – the theft of 
church items from church buildings.31

broader sense – here a sacred place is desecrated, not a sacred movable object. Of 
course, these cases of desecration of churches and sacred places are also punished 
by canonical and secular Roman law. In summary, Milaš 2005, 401–403.
28	 The differences between the texts of these canons in the Zakonopravilo and the 
Serbian redaction of the Syntagma mainly stem from the translation and have no 
greater legal significance. However, it is interesting that in Ap. 72 and 73 in the 
Zakonopravilo the perpetrator оукрадеть (“steals”) (72) and вьзметь (что на свою 
потрѣбоу (“takes something for his own need”) (73), while the Syntagma in the 
relevant place condemns отемшаго (“he who has snatched”) and на свою потрѣбою 
посвяяюща (“he who has appropriated for his own need”). The somewhat softened 
terminology and awareness of the later legal development of this institute, and 
the connection between theft of church property and sacrilege require additional 
clarification: “even if it is not for church theft, he is guilty of a law violation and is 
subject to excommunication” (Novaković 1907, 324; a slightly different translation 
in Vlastar 2013, 235).
29	 For the text, see Novaković 1907, 325.
30	 Soloviev makes an error here – confusing sacred and consecrated objects. If a 
certain object is dedicated to God in a special rite, wherever it is stolen, the culprit 
is liable for sacrilege (Novaković 1907, 325). Also, Soloviev does not mention that 
the first removed law extends liability for church theft to an accomplice in the act, 
which, with reference to the case of theft from the coffin, was already stated in 
Roman (Rhomaian) legislation (see above the borrowing from the Nomocanon in 
14 titles (II, 2) in the Zakonopravilo, Ch. 47).
31	 Florinskii also considered this, with less detailed explanations: Изъ 
гражданскихъ законовъ взяты только два – самые важные – первый и 
послѣдній. Опущены остальные, касающіеся разныхъ тонкостей оцѣнки 
священнотатства (“From the civil laws, only two were taken – the most important 
ones – the first and the last. The rest, which touch on various subtle assessments of 
sacrilege, have been left out”) (Florinskii 1888, 406).
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From the previous analysis of King Milutin’s charters, it is obvious that 
the concept of sacrilege as treason was known to Serbian law (at least) 
several decades before the creation of the Syntagma and Dušan’s legislative 
work, which in turn indicates the great influence of Rhomaian law and legal 
reasoning in medieval Serbia. The one remaining law in the AS compromised 
between the reasoning of postclassical Roman and Rhomaian law after the 
Ecloga, reintroducing several qualifying circumstances for church theft.32 
Church thieves were punished with the death penalty if, cumulatively, they 
stole or desecrated objects dedicated to God from the altar at night, and with 
beatings and exile if they stole “a little something” (likely an unconsecrated 
church object) within the church – but outside the altar – during the day, and 
just because of their poverty. This means that the circumstances mentioned 
in the Digest of Justinian (the time of commission, status of the injured party, 
etc.) and the Ecloga (place of commission and nature of the object) were all 
taken into consideration, which created a synthetic concept of this crime.

However, a somewhat modified, stricter form of sacrilege from the 
Ecloga/Prochiron appears in Article 28 of the Law of Emperor Justinian (LJ), 
in almost all manuscripts of the older redaction,33 seemingly competing with 
the norm from Basilika from the Syntagma. Entitled Ѡ крагїи, it reads:

Аще кто оукрадеть что ѡт црькве или вь нощи или вь дьне да 
се ѡслѣпить Аще ли на дворѣ що црьковно оукрадеть да се бїе и 
ѡсмоуди и проженет ѡт тогаи мѣста.

(“If anyone steals something from the church. either at night 
or in the day, he shall be blinded. If anyone steals something 
ecclesiastical from the court, he shall be beaten and singed and 
exiled from that place.”) (Marković 2007, 60).

The differences in relation to Ecl. XVII, 15, i.e. Proch. XXXIX, 58, which 
clearly served as a model for this norm in terms of structure and language, 
concern the place and object of the theft, as well as the punishment. Instead 
of distinguishing forms of sacrilege according to whether they are committed 
within or outside the altar, here the act is normalized as being committed in 
the church or “at court”. The stolen objects are not defined as sacred, but as 
“something ecclesiastical” – which could just be a simplification by the local 
legislator or, alternatively, it could mean any item stolen from the church. 
Finally, the punishments for the lighter form are beatings, singeing, and 

32	 For the text of the rules, see Novaković 1907, 326; Florinskii 1888, 407.
33	 The only exception to this numbering is the Rakovica Manuscript, where it is 
Article 25, but with identical content (Marković 2001, 105).
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then exile, instead of the beating, shearing and exile referred to in the Zakon 
gradski. This is likely an adaptation of this rule to the Serbian environment, 
where the punishment of singeing appears as a shameful punishment similar 
to shearing.

What is the relationship between these two provisions from the AS and 
the LJ, and does the latter regulate sacrilege? Soloviev believes that these 
are similar subjects: “We believe that this must be understood not as church 
theft, but as other types of serious theft. This refers to the theft of ordinary 
objects from the church and the theft of objects dedicated to the service 
of God from outside the church building. Neither is sacrilege in the strict 
sense of the word (that is why Article 28 is entitled “On Theft”), yet due to 
disrespect for the church, in both cases the penalties are much greater than 
for ordinary theft” (Soloviev 1928, 195–196).34 For his part, Šarkić (2023, 
446) believes that Article 28 of LJ speaks of sacrilege. Both of these scholars, 
almost a century apart, recognize the same source of the norms from 
this article (Ecl. XVII, 15, i.e. Proch. XXXIX, 58), but they come to opposite 
conclusions.

There are two possible explanations. The first is either the Serbian 
legislator, having adopted the meaning of sacrilege as treason (nevera) from 
the Basilika (even before the Syntagma of Matthew Blastares, through King 
Milutin’s “legislation”, as well as their later precise incrimination of this act), 
used the earlier regulation from the Prochiron as a basis for punishing other 
serious acts against church property, which, nevertheless, did not constitute 
sacrilege. The second is that the legislator regulated the same matter in 
the AS and LJ in parallel, which is not uncommon, with minor amendments 
and simplifications of the mentioned sources of Art. 28. LJ. However, the 
hereditary connection and great similarity between the sources that, 
unequivocally, concern sacrilege, seem to weigh in favor of the latter option.

Looking at the evolution of the regulation of the act of sacrilege in medieval 
Serbia, one can notice a certain hesitation regarding the (normative) concept 
of sacrilege, as well as a pronounced interweaving of the influence of earlier 
sources of law on the Serbian legal tradition: from the earliest canonical to 
the subsequent secular Rhomaian (from Digest of Justinian, the Ecloga and 
Prochiron, to the Basilika and the Syntagma). The Zakonopravilo makes a 
selection from Justinian’s legislation in Chapter 47, and adopts the entire 
Prochiron as the City Law in chapter 55. Milutin’s charters define the act of 

34	 This position is only reiterated by Marković (2001, 105), who considers this act 
only as theft from the church, according to the provisions of the Law of Emperor 
Justinian.
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church theft and determine the sanction and jurisdiction for it, and Art. 28 
of the Law of Emperor Justinian introduces certain changes compared to its 
prominent sources.

However, this legal syncretism reaches its peak during a period that it 
beyond the chronological framework of this paper, since it is found in the 
later (“younger”) redaction of Dušan’s legislation. Namely, almost all of these 
sources would leave their mark on the regulation of the act of church theft 
in the Law of Emperor Constantine Justinian (LCJ), in Article 52.35 It begins 
with a description of the crime, which resembles Ap. 72. and 73, but with the 
punishment from the Old Testament:

Аще кто възметь ѡт црькве свѣщѹ или оуля или сасѹд или ризѹ или 

ино что и пронаћет се ѡ нѥмь. Каменїемь да побїен бѹдет ѡт народа.

(“If anyone steals a candle, or oil, or a vessel, or a vestment, 
or anything other from the church, and it is found on him. Let 
him be stoned to death by the people”)

The explanation of such a strict repercussion is that, by stealing from 
the house of God, the thief is in fact stealing God, i.e. by stealing from the 
church and God, he is stealing from all Christians.36 The other two forms of 
the crime are punished much more lightly and their stylization most closely 
resembles the revisions of Article 29 of LCJ (revised according to Article 28 
of LJ) and the last law from I-1 of the AS:

Аще ли извань црьквѣ что възмет се да платит троиномь и да 

въсадит се въ тамнїцѹ вї дни аще ли оубожства ради что възмет 

тачїю то едно да платить.

(“If it is outside the church that something is stolen, let him 
pay three times and be put to prison for twelve days: if he has 
stolen due to his poverty, he must repay only once”) (Marković 
2007, 90)

35	 Theft from the church is also mentioned in Art. 29, which is a more detailed 
reworking of Art. 28 from the older version. The only difference is in the punishment 
for theft outside the church: the perpetrator pays triple the value of the stolen item, 
instead of having his hair and beard sheared, after which he is beaten and exiled. Cf. 
Marković 2007, 60, 82.
36	 For all the variations of this explanation in the transcripts, see Marković 2007, 
90.
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Thus, church theft in old Serbian law ends up as an impractical amalgam 
of biblical, canonical and Rhomaian secular traditions, with great symbolic 
significance. Its final form, preserved in the LCJ, combines numerous reflections 
of several norms that regulated said crime, but almost all the nomotechnical 
finesses and dilemmas that was known to older legislators – were lost.

4.	CONCLUSION

Despite the seemingly simple concept by which sacrilege can be defined 
in a narrow sense – the theft (of sacred things) from the church – numerous 
dilemmas accompanied its development, in canon law and later in Roman 
and Rhomaian law. Its path of development began with the Apostolic Canons, 
only to later be integrated into the tradition of Roman secular legislation – 
and to be equated in severity with treason against the ruler.

Many of its elements were controversial. Was every appropriation 
for profane use sacrilege? Was every theft of a sacred object sufficient to 
constitute this act, or did the object have to be consecrated? Must it be 
done in the church, within the altar or outside it, or did stealing a sacred 
object outside the temple render the perpetrator a church thief? All these 
controversies, especially considering the adoption of the canon at the 
Third Council of Constantinople in 681, were of practical importance and 
contributed to the completion of the canonical concept and punishment 
for sacrilege. For its part, the new Christian Roman legislation – from the 
Digest, the Ecloga and the Prochiron, and with small changes in the Basilika 
– resolved these issues. When these canonical and legal norms entered into 
Serbian law, through the reception in the Zakonopravilo and the Syntagma 
of Matthew Blastares, they were already adopted as a finished product, 
perfected for centuries in the Roman setting.

When the Serbian legislator regulated theft from the church and the 
sanction and jurisdiction for this act, independently, in charters, he did so 
with simple vocabulary, without finesse or room for quandary: “Whoever 
steals anything from the church”, “let his house be confiscated”, “what says 
the king“. However, when he makes changes to the transplanted norms, they 
are minimal – such as minor clarifications of the canons in the Zakonopravilo, 
and the punishment of singeing instead of shearing in Art. 28 of LJ.

Sacrilege contained two aspects: as an act against faith, it consisted 
of an act of desecration, an attack on the house of God; as an act against 
property, it showed the particular impunity of the perpetrator who stole a 
sacred thing. As mentioned at the beginning of this discussion, unlike most 
similar acts, it entered Serbian legislation through both legal collections and 
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charters, and in the latter case it quickly became recognized as one of the 
most serious criminal acts: as ecclesiastical treason (nevera). As such it was 
on a par with treason against the ruler, but without the Rhomaian graduality 
in punishment, which included confiscation of property and the loss of class 
privileges, and was adjudicated by the ruler. The crime of sacrilege serves 
as another example of the importance of protecting the Church in medieval 
Serbian law, as well as the scope of the interpenetration and assistance 
between secular and ecclesiastical authorities.
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Након конституисања Уставног суда у складу са Уставом из 2006. го-
дине, странкама у различитим поступцима стављено је на располагање 
још једно правно средство за преиспитивање судских одлука. Уставни 
суд је поводом изјављених уставних жалби почео да поништава судске 
одлуке, налазећи да су тим одлукама повређени или ускраћени људско 
или мањинско право и слобода зајемчена Уставом. То је изазивало 
незадовољство судова, нарочито Врховног (касационог) суда. Изменама 
Устава из 2022. године изричито је предвиђено да судску одлуку може 
преиспитивати не само надлежни суд у законом прописаном поступку 
него и Уставни суд у поступку по уставној жалби. Крајем 2024. годи-
не Европски суд за људска права донео је пресуду против Србије којом 
је, због недостављања уставне жалбе лицу у чију корист је донета 
побијана судска одлука, утврдио повреду права на правично суђење у по-
ступку пред Уставним судом. Предмет овог рада је анализа те пресуде 
и њен могући утицај на поступање Уставног суда.
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1.	ПРЕДСТАВКЕ ЕВРОПСКОМ СУДУ ЗА ЉУДСКА ПРАВА 
И ПРЕСУДА

  Европски суд за људска права формирао је предмет Стефановић и 
Банковић против Србије (Stefanović and Banković v. Serbia)1 на основу 
две представке које су поднете због наводне повреде права на правич-
но суђење из чл. 6 (1) Европске конвенције за заштиту људских права 
и основних слобода (даље: ЕКЉП), у поступцима пред Уставним судом. 
У тим поступцима, Уставни суд је, поводом изјављених уставних жал-
би, поништио правноснажне судске одлуке донете у корист подноси-
лаца представки и вратио предмете надлежним судовима на поновно 
одлучивање. Подносиоци представки нису били обавештени o подне-
тим уставним жалбама нити су имали прилику да учествују у поступ-
цима пред Уставним судом. У представкама су тврдили да је Уставни 
суд таквим поступањем повредио њихово право на правично суђење.

  Прву представку је поднело лице које је било упуцано у просторијама 
једне банке. Након што су учиниоци правноснажно осуђени, подноси-
лац представке је тужио банку, тражећи накнаду нематеријалне штете. 
Првостепени суд је 29. марта 2012. године делимично усвојио тужбени 
захтев и ту пресуду је 13. јуна исте године потврдио Апелациони суд 
у Новом Саду. Против пресуде Апелационог суда у Новом Саду банка 
је поднела уставну жалбу, коју је Уставни суд 23. априла 2015. године 
усвојио, поништио пресуду Апелационог суда у Новом Саду и наложио 
му да поново одлучује о жалби против првостепене пресуде. Уставни 
суд није обавестио подносиоца представке о поднетој уставној жалби 
нити га је обавестио да је уставну жалбу усвојио и поништио пресуду 
донету у његову корист. Након доношења такве одлуке Уставног суда, 
Апелациони суд у Новом Саду је у поновљеном поступку пресудио на 
штету подносиоца представке. Подносилац представке је тврдио да 
је онемогућен да учествује у поступку пред Уставним судом, чиме је 
повређено његово право на правично суђење (ст. 2–5 пресуде).

  Друга представка је поднета поводом спора око права на земљишту 
које је било обухваћено национализацијом. Наиме, М. Д. је на осно-
ву уговора из 1959. године пренео право коришћења неизграђеног 
грађевинског земљишта на С. Б. и Р. Б., који су иначе преци подносиоца 
представке. Они своје право нису уписали у јавној књизи па је титулар 
остао М. Д., а после његове смрти то право је прешло на наследнике, 

1	 Стефановић и Банковић против Србије, пресуда Европског суда за људска 
права од 5. новембра 2024.године https://hudoc.echr.coe.int/eng#{%22item
id%22:[%22001–58402%22]}, последњи приступ 15. јануара 2025.

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58402%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58402%22]}
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укључујући и А. Д. Подносилац представке је 2008. године покре-
нуо парнични поступак против Републике Србије и А. Д., захтевајући 
да се призна његово право коришћења на предметном земљишту. 
У међувремену, А. Д. је на основу одредаба Закона о планирању и 
изградњи из 2009. године уписан као власник земљишта. Првостепени 
суд је 20. јуна 2012. године одбио тужбени захтев, да би у жалбеном по-
ступку Апелациони суд у Београду 29. новембра 2012. године преина-
чио првостепену пресуду и пресудио у корист подносиоца представке. 
А. Д. је поднео уставну жалбу, а Уставни суд је због произвољне при-
мене материјалног и процесног права 10. децембра 2015. године по-
ништио пресуду Апелационог суда у Београду и наложио му да поново 
одлучује. Уставни суд није обавестио подносиоца представке о поднетој 
уставној жалби нити о донетој одлуци којом је та жалба усвојена. Апе-
лациони суд у Београду је у поновљеном поступку 2. фебруара 2017. 
године донео нову пресуду, овог пута на штету подносиоца представ-
ке. Против те пресуде подносилац представке је поднео уставну жалбу, 
али је Уставни суд ту жалбу одбацио. Подносилац представке се позвао 
на повреду права на правично суђење јер му није пружена прилика да 
учествује у поступку пред Уставним судом (ст. 6–9 пресуде).

  Обе представке су засноване на сличним правним питањима, због 
чега је Европски суд за људска права о тим представкама одлучио 
истом пресудом. Подносиоци представки су истицали да их Уставни суд 
није обавестио о уставним жалбама поднетим против пресуда којима је 
одлучено у њихову корист, а последица тога је да нису могли да делот-
ворно штите своја права у поступку пред Уставним судом. Влада Репу-
блике Србије је приговорила да нису исцрпљена сва правна средства 
предвиђена унутрашњим правом, односно да су подносиоци представ-
ки морали да поднесу уставне жалбе против нових пресуда другостепе-
них судова. Европски суд за људска права је тај приговор одбио. Наиме, 
поништавање правноснажне пресуде представља тренутни акт који 
не ствара трајну ситуацију, без обзира на то што се предмет враћа на 
поновно одлучивање пред надлежним судом. Против одлуке Уставног 
суда не постоји ниједно правно средство у унутрашњем праву. У сваком 
случају, резултат поступка по уставној жалби у случају друге представ-
ке је такав да умањује делотворност тог правног средства (ст. 12−14 
пресуде).

  Следећи аргумент Владе односио се на сам карактер поступка пред 
Уставним судом, за који је Влада тврдила да је једностраначки. Из тога 
произлази да у поступку пред Уставним судом није неопходно обе-
збедити поштовање принципа једнакости оружја (начело контрадик-
торности). Ниједном одредбом законодавства Републике Србије није 
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прописано да се уставна жалба мора доставити на одговор (изјашњење) 
лицу у чију корист је донета побијана судска одлука нити је такво 
поступање имало упориште у пракси Уставног суда (ст. 16 пресуде).

  Супротно изнетим аргументима, Европски суд за људска права 
је заузео став да се право на контрадикторан (адверсарни) поступак 
мора примењивати и на поступак пред Уставним судом. У конкретном 
случају, Уставни суд није обавестио подносиоце представки да су устав-
не жалбе поднете против правноснажних пресуда донетих у њихову 
корист. То што не постоји законска одредба која би то налагала, одно-
сно чињеница да Уставни суд у својој пракси то није радио, не значи да 
је такво поступање Уставног суда у складу са одредбама ЕКЉП. Сход-
но томе, подносиоци представки нису имали могућност да ефективно 
учествују у поступцима пред Уставним судом. Због тога је Европски суд 
за људска права утврдио да је подносиоцима представки повређено 
право на правично суђење из чл. 6(1) ЕКЉП (ст. 17−19 пресуде).

2.	ПРАВИЛА КОЈА СЕ ПРИМЕЊУЈУ НА ПОСТУПАК 
И ОДЛУЧИВАЊЕ О УСТАВНОЈ ЖАЛБИ

  Одредбом члана 170 Устава прописано је да се уставна жалба може 
изјавити против појединачних аката или радњи државних органа или 
организација којима су поверена јавна овлашћења, а којима се повређују 
или ускраћују људска или мањинска права и слободе зајемчене Уста-
вом, ако су исцрпљена или нису предвиђена друга правна средства за 
њихову заштиту. Сам поступак по уставној жалби уређен је Законом о 
Уставном суду.2

  Након првих одлука Уставног суда којима је поводом изјављених 
уставних жалби почео да поништава одлуке судова, укључујући и одлу-
ке Врховног (касационог) суда, отворила се расправа да ли судске од-
луке могу бити предмет преиспитивања у поступку по уставној жалби 
и, уколико је то могуће, која су овлашћења Уставног суда у том поступ-
ку (Трифуновић 2009, 167−172; Станић 2019, 51−71; Драшкић 2019, 
111−136). Најспорнија је била чињеница да је Уставни суд поништавао 
судске одлуке. У том смислу се истицало да Уставни суд треба да се огра-
ничи на утврђивање повреде или ускраћивања људског или мањинског 
права и слободе, након чега би се могло тражити понављање правно

2	 Закон о Уставном суду, Службени гласник РС 109/2007, 99/2011, 18/2013 − 
одлука УС, 40/2015 − др. закон, 103/2015, 10/23 и 92/2023.
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снажно окончаног судског поступка, у складу са одредбама процесног 
закона. Законом о изменама и допунама Закона о Уставном суду из 
2011. године,3 чл. 89 ст. 2 био је измењен тако да су судске одлуке биле 
изузете од поништавања, али је Уставни суд у поступку покренутом 
по службеној дужности утврдио да је та измена закона неуставна.4 На-
кон тога је наставио са поништавањем судских одлука, а ређе се огра-
ничавао на утврђивање повреде Уставом зајемченог права и слободе. 
Таквим поступањем Уставни суд је настојао да покаже како странке 
пре обраћања Европском суду за људска права имају на располагању 
уставну жалбу као делотворно право средство којим се може утврди-
ти и отклонити повреда или ускраћивање права и слобода зајемчених 
Уставом (Бодирога 2019, 187). Изменама Устава из 2022. године, одред-
бом чл. 142 ст. 4 прописано је да судску одлуку може преиспитивати 
само надлежни суд у законом прописаном поступку, као и Уставни суд 
у поступку по уставној жалби. На овом месту треба нагласити да Устав-
ни суд када одлучује о уставној жалби не поступа као инстанциони суд 
(Марковић 2017, 558).

   Право на изјављивање уставне жалбе има свако лице које сма-
тра да му је појединачним актом или радњом државног органа или 
организације којој је поверено јавно овлашћење повређено или ускра
ћено људско или мањинско право и слобода зајемчена Уставом (чл. 83 
ст. 1 Закона о Уставном суду). Осим лица које је повређено актом или 
радњом државног органа или организације која врши јавна овлашћења, 
уставну жалбу може да изјави и друго физичко лице на основу писме-
ног овлашћења, као и државни или други орган надлежан за праћење и 
остваривање људских и мањинских права и слобода (чл. 83 ст. 2 Закона 
о Уставном суду).

Рок за изјављивање уставне жалбе је 30 дана од дана достављања 
појединачног акта, односно од дана предузимања радње којом се 
повређује или ускраћује људско или мањинско право и слобода 
зајемчена Уставом (чл. 84 ст. 1 Закона о Уставном суду). Уколико је 
рок пропуштен из оправданих разлога, може се поднети предлог за 
враћање у пређашње стање. Рок за подношење предлога за враћање у 
пређашње стање је 15 дана од дана престанка разлога који је проузро-

3	 Закон о изменама и допунама Закона о Уставном суду, Службени гласник 
РС 99/2011.
4	 Одлука Уставног суда IУз −97/2012 од 20. децембра 2012. године, Службе-
ни гласник РС 18/2013.
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ковао пропуштање (чл. 84 ст. 2 Закона о Уставном суду). По протеку три 
месеца од дана пропуштања не може се тражити враћање у пређашње 
стање (чл. 84 ст 3 Закона о Уставном суду).

Законом су прописани обавезни елементи уставне жалбе. То су: 
име и презиме, јединствени матични број грађана, пребивалиште 
или боравиште, односно назив и седиште подносиоца уставне жалбе, 
име и презиме његовог пуномоћника, број и датум акта против кога 
је жалба изјављена и назив органа који га је донео, назнака људског 
или мањинског права или слободе зајемчене Уставом за које се тврди 
да је повређено са ознаком одредбе Устава којом се то право, односно 
слобода јемчи, разлози жалбе и наводи у чему се састоји повреда или 
ускраћивање, опредељен захтев о коме Уставни суд треба да одлучи, 
уз истицање висине и основа накнаде материјалне или нематеријалне 
штете, када се накнада захтева, потпис подносиоца уставне жалбе, од-
носно лица коме је издато специјално пуномоћје за подношење уставне 
жалбе (чл. 85 ст. 1 Закона о Уставном суду). Уз уставну жалбу подно-
си се и препис оспореног појединачног акта, докази да су исцрпљена 
правна средства, докази о висини материјалне штете, као и други до-
кази од значаја за одлучивање (чл. 85 ст. 2 Закона о Уставном суду). 
Захтев за накнаду штете може бити постављен само истовремено са 
подношењем уставне жалбе (чл. 85 ст. 3 Закона о Уставном суду).

Правило је да уставна жалба не спречава примену појединачног акта 
или радње против кога је изјављена (чл. 86 ст. 1 Закона о Уставном 
суду). На предлог подносиоца уставне жалбе, Уставни суд може одложи-
ти извршење побијаног појединачног акта или радње ако би извршење 
проузроковало ненадокнадиву штету подносиоцу, а одлагање није 
супротно јавном интересу, нити би се одлагањем нанела већа ште-
та трећем лицу. Тражи се да кумулативно буду испуњена три услова: 
1) да би подносилац уставне жалбе извршењем претрпео ненадокна-
диву штету; 2) да одлагање није супротно јавном интересу; 3) да се 
одлагањем не би нанела већа штета трећем лицу (чл. 86. ст. 2 Закона о 
Уставном суду). Ако су испуњени сви законом прописани услови, Устав-
ни суд може али не мора одложити извршење.

Уставни суд одбацује поднесак којим се иницира или покреће по-
ступак пред Уставним судом: 1) кад утврди да Уставни суд није над-
лежан за одлучивање; 2) ако поднесак није поднет у одређеном року; 

3) ако је поднесак анониман; 4) кад у остављеном року подносилац 
није отклонио недостатке који онемогућавају поступање; 5) кад утврди 
да је поднесак очигледно неоснован; 6) ако утврди да се поднеском 
злоупотребљава право; 7) кад не постоје друге претпоставке за вођење 
поступка и одлучивање утврђене законом (чл. 36 ст. 1 Закона о Уставном 
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суду). Кад Уставни суд утврди да није надлежан за одлучивање, може 
поднесак којим се покреће поступак, уступити надлежном органу (чл. 
36 ст. 2 Закона о Уставном суду). Одредба чл. 36 Закона о Уставном суду 
примењује се и у поступку по уставној жалби.

Ако је појединачним актом или радњом повређено или ускраћено 
Уставом зајемчено људско или мањинско право и слобода више лица, 
а само неки од њих су поднели уставну жалбу, одлука Уставног суда 
односи се и на лица која нису поднела уставну жалбу, ако се налазе 
у истој правној ситуацији (чл. 87 Закона о Уставном суду).5 Посту-
пак о поднетој уставној жалби обуставља се у следећим случајевима: 
1. ако је уставна жалба повучена; 2. ако орган који је донео оспорени 
појединачни акт поништи, укине или измени тај акт у складу са зах-
тевом из уставне жалбе или ако је престала радња која је проузроко-
вала повреду или ускраћивање Уставом зајемченог права и слободе, уз 
сагласност подносиоца уставне жалбе; 3. ако престану друге процесне 
претпоставке за вођење поступка (чл. 88 Закона о Уставном суду).

Уколико су испуњени сви услови за мериторно одлучивање, Устав-
ни суд може одбити или усвојити уставну жалбу (чл. 89 ст. 1 Закона о 
Уставном суду). Када Уставни суд утврди да је оспореним појединачним 
актом или радњом повређено или ускраћено људско или мањинско 
право и слобода зајемчена Уставом, може поништити појединачни акт, 
забранити даље вршење радње или одредити предузимање друге мере 
или радње којом се отклањају штетне последице утврђене повреде или 
ускраћивања зајемчених права и слобода и одредити начин правичног 
задовољења подносиоца (чл. 89 ст. 2 Закона о Уставном суду). Одлуком 
којом се усваја уставна жалба Уставни суд ће одлучити и о захтеву под-
носиоца уставне жалбе за накнаду материјалне, односно нематеријалне 
штете, када је такав захтев постављен. Ако је захтев усвојен, Устав-
ни суд одређује у одлуци орган који је обавезан да исплати накнаду 
материјалне или нематеријалне штете и одређује рок од четири месеца 
од дана достављања одлуке том органу у коме он добровољно може да 
плати накнаду штете. Пре истека тог рока не може се покренути посту-
пак принудног извршења (чл. 89 ст. 3 Закона о Уставном суду). Одлука 
Уставног суда којом је уважена уставна жалба има правно дејство од 
дана достављања учесницима у поступку (чл. 89 ст. 4 Закона о Устав-
ном суду).

5	 Одлука Уставног суда Уж−8736/2013 од 18. јуна 2015. године.



Н. Бодирога (стр. 167–187)

174	 Анали ПФБ 1/2025Анали ПФБ 1/2025

Уставни суд доноси одлуке, решења и закључке (чл. 44 Закона о 
Уставном суду). Одлуке, решења и закључци Уставног суда садрже: увод, 
изреку и образложење. Садржина појединих делова аката Уставног 
суда ближе се уређује Пословником, с тим што образложење решења 
о одбацивању уставне жалбе, односно закључка може садржати само 
правни основ за доношење (чл. 48 Закона о Уставном суду).

Уставни суд решењем одбацује уставну жалбу због непостојања 
процесних претпоставки (чл. 46 т. 9 Закона о Уставном суду). Решење 
о одбацивању уставне жалбе доноси Мало веће које чине троје судија 
Уставног суда од којих је један председник већа. Ако се не постиг-
не једногласност чланова Малог већа, решење доноси Велико веће 
(чл. 42в Закона о Уставном суду). Решењем Уставни суд обуставља по-
ступак одлучивања о уставној жалби (чл. 46 т. 7 Закона о Уставном 
суду). Одлуком се уставна жалба усваја или одбија (чл. 45 т. 9 Закона о 
Уставном суду). Решење о обустави поступка и одлуку о усвајању или 
одбијању уставне жалбе доноси Велико веће, које чине председник и 
седам судија Уставног суда. Ако се не постигне једногласност чланова 
Великог већа, одлуку односно решење доноси седница Уставног суда 
(чл. 42б Закона о Уставном суду).

Одлуке Уставног суда, изузев одлуке по уставној жалби, објављују се 
у Службеном гласнику Републике Србије, као и у службеном гласилу у 
коме је објављен статут аутономне покрајине, други општи акт и колек-
тивни уговор, односно на начин на који је објављен општи акт о коме 
је Уставни суд одлучивао (чл. 49 ст. 1 Закона о Уставном суду). У Служ-
беном гласнику Републике Србије може се објавити одлука по уставној 
жалби, као и решења која су од ширег значаја за заштиту уставности и 
законитости (чл. 49 ст. 2 Закона о Уставном суду).

Одређена процесна правила садржана су у Пословнику о раду Устав-
ног суда.6 Тим актом уређени су: пријем поднесака и распоређивање 
предмета, ток поступка (претходни поступак, јавна расправа, седница 
Суда, седница Великог већа и седница Малог већа) и посебни поступ-
ци пред Уставним судом. Одредбама чл. 76–78 Пословника детаљније 
су регулисане поједине специфичности поступка по уставној жалби 
као што су: испитивање процесних претпоставки, разматрање уставне 
жалбе на одбору и одлагање извршења појединачног акта или радње.

Одредбом чл. 8 ст. 1 Закона о Уставном суду прописано је да се на 
питања поступка пред Уставним судом која нису уређена тим законом 
сходно примењују одредбе одговарајућих процесних закона, а одредбом 

6	 Пословник о раду Уставног суда, Службени гласник РС 103/2013.
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ст. 2 истог члана да ће о питањима поступка која нису уређена тим за-
коном или одредбама процесних закона Уставни суд одлучити у сваком 
конкретном случају.

Члан 29 Закона о Уставном суду носи назив „Учесници у поступку“ 
и одређује ко су учесници у различитим поступцима који се могу во-
дити пред Уставним судом. Одредбом чл. 29 ст. 1 т. 9 Закона о Уставном 
суду прописано је да су учесници у поступку по уставној жалби под-
носилац уставне жалбе и државни орган, односно организација којој 
су поверена јавна овлашћења против чијег је појединачног акта или 
радње изјављена уставна жалба. У складу са одредбом чл. 29 ст. 2 Зако-
на о Уставном суду, у поступку пред Уставним судом могу учествовати 
и друга лица која Уставни суд позове.

На интернет страници Уставног суда могу се пронаћи и ставови који 
се односе на поједина процесна питања.7 Уставни суд је заузимао ставове 
о томе која су то права и слободе чијом се повредом или ускраћивањем 
стиче могућност изјављивања уставне жалбе, против којих аката и 
радњи се може изјавити уставна жалба, када се сматра да су исцрпљена 
сва правна средства у судском или у другом законом прописаном по-
ступку, о року за изјављивање уставне жалбе и њеној уредности, о до-
пунама уставних жалби и благовремености накнадних поднесака, о сад-
ржини и структури одлуке о уставној жалби, о специјалном пуномоћју 
за изјављивање уставне жалбе и о другим процесним питањима. Међу 
тим ставовима не може се наћи став о процесноправном положају лица 
у чију корист је донета судска одлука која се побија уставном жалбом, 
односно став о потреби његовог обавештавања о томе да је поднета 
уставна жалба и пружању могућности том лицу да учествује у поступку 
пред Уставним судом.

3.	ПРАВНА ПРИРОДА ПОСТУПКА ПО УСТАВНОЈ ЖАЛБИ

Један од аргумената који је Влада Републике Србије истицала у по-
ступку пред Европским судом за људска права јесте да је поступак у 
којем Уставни суд одлучује о уставној жалби једностраначки поступак. 
Даље је наведено да ниједном одредбом закона или другог прописа 
није прописана обавеза достављања уставне жалбе лицу у чију корист 

7	 Ставови Уставног суда доступни су на https://www.ustavni.sud.rs/sudska-
praksa/stavovi-suda, последњи приступ 25. јануара 2025.

https://www.ustavni.sud.rs/sudska-praksa/stavovi-suda
https://www.ustavni.sud.rs/sudska-praksa/stavovi-suda
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је донета побијана судска одлука, односно обавеза обавештавања тог 
лица о поступку који се води пред Уставним судом, поводом изјављене 
уставне жалбе. Такви ставови заслужују критички осврт.

Закон о Уставном суду говори о учесницима у поступку. Као учес-
ници у поступку по уставној жалби наведени су подносилац уставне 
жалбе и државни орган или организација чији се акт или радња побија 
(чл. 29 ст. 1 т. 9 Закона о Уставном суду). Одредбом чл. 29. ст 2. Закона 
о Уставном суду прописано је да у поступку могу учествовати и друга 
лица која Уставни суд позове.

Када се уставна жалба изјављује против правноснажне судске одлуке 
донете у парничном поступку, за исход поступка је најзаинтересованија 
странка у чију корист је донета та одлука. На њен правни положај ће 
утицати евентуални поништај правноснажне судске одлуке донете у 
парничном поступку. Наиме, та странка је на основу поништене прав-
носнажне судске одлуке стекла неко право. У случају поништаја те 
судске одлуке, правноснажно окончан парнични поступак се понавља, 
по службеној дужности. Реч је о понављању правноснажно окончаног 
парничног поступка које се не одвија у складу са одредбама Закона о 
парничном поступку.8 У случају да се Уставни суд ограничио само на 
утврђење да је правноснажном судском одлуком у парничном поступку 
дошло до повреде или ускраћивања Уставом зајемченог људског или 
мањинског права и слободе, таква одлука Уставног суда представља 
разлог за понављање правноснажно окончаног парничног поступка, у 
смислу чл. 426 т. 12 Закона о парничном поступку. Тада ће подносилац 
уставне жалбе морати да поднесе предлог за понављање правноснажно 
окончаног парничног поступка на основу одлуке Уставног суда којом је 
усвојена уставна жалба и утврђена повреда или ускраћивање Уставом 
зајемченог људског или мањинског права и слободе.

Правноснажна и извршна судска одлука представља извршну испра-
ву, а само подношење уставне жалбе, по правилу, не одлаже извршење 
побијане одлуке. Уставни суд може одложити њено извршење, ако су 
за то испуњени услови прописани одредбом чл. 86 Закона о Уставном 
суду. У супротном, може се десити да Уставни суд поништи правно
снажну и извршну судску одлуку након што је на основу ње спроведено 
извршење.

8	 Закон о парничном поступку − ЗПП, Службени гласник РС 72/2011, 49/2013 
− одлука УС, 74/2013 − одлука УС, 55/2014, 87/2018, 18/2020, 10/2023− др. за-
кон.
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Већ је поменуто да је последица поништаја правноснажне и извршне 
судске одлуке то да ће суд чија је одлука поништена морати да понови 
поступак. Осим тога, одредбом чл. 115 ст. 1. т. 1. Закона о извршењу 
и обезбеђењу9 прописано је да ако је извршна исправа правноснажно 
или коначно укинута, преиначена, поништена, стављена ван снаге или 
је на други начин утврђено да нема дејство, може се поднети предлог 
за противизвршење у року од 30 дана од дана када је извршни дужник 
примио одлуку којом је извршна исправа лишена правног дејства.

Такве ситуације стварају правну несигурност за странку у чију корист 
је донета правноснажна и извршна судска одлука у парничном поступ-
ку, а која не зна да је против те одлуке поднета уставна жалба (Бодиро-
га 2013, 138). Та странка ће сазнати за поднету уставну жалбу тек када 
се на основу одлуке Уставног суда приступи понављању правноснажно 
окончаног парничног поступка. Уколико се Уставни суд ограничио на 
утврђивање повреде права, онда ће на основу такве одлуке Уставног 
суда подносилац уставне жалбе поднети предлог за понављање прав-
носнажно окончаног поступка, у складу са чл. 426 т. 12 ЗПП (Станковић 
2024, 1372). Странка у чију корист је донета правноснажна и извршна 
судска одлука ће сазнати за поднету уставну жалбу тек након што јој 
предлог за понављање поступка буде достављен на изјашњење.

Сви изнети аргументи доводе у питање став да је поступак одлу
чивања о уставној жалби једностраначки поступак. Тачно је да се у по-
ступку одлучивања о уставној жалби против судске одлуке испитује да 
ли је доношењем те одлуке и спровођењем поступка који јој је претхо-
дио дошло до повреде људског или мањинског права и слободе. На овом 
месту може се направити аналогија са управним спором. У складу са чл. 
10 Закона о управним споровима10 странке у управном спору јесу тужи-
лац, тужени и заинтересовано лице. Тужилац у управном спору може 
да буде физичко, правно или друго лице, ако сматра да му је управним 
актом повређено неко право или на закону заснован интерес (чл. 11 ст. 
1 ЗУС). Тужилац у управном спору може бити и државни орган, орган 
аутономне покрајине и јединице локалне самоуправе, организација, 
део привредног друштва са овлашћењима у правном промету, насеље, 
група лица и други који немају својство правног лица, надлежни јавни 
тужилац и надлежно јавно правобранилаштво, под условима прописа-
ним законом (чл. 11 ст. 2−4 ЗУС). Тужени у управном спору јесте орган 

9	 Закон о извршењу и обезбеђењу − ЗИО, Службени гласник РС 106/2015, 
106/2016 − аутентично тумачење, 113/2017 − аутентично тумачење, 54/2019, 
9/2020 − аутентично тумачење, 10/2023 − др. закон. 
10	 Закон о управним споровима − ЗУС, Службени гласник РС 111/2009. 
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чији се управни акт оспорава, односно орган који по захтеву, односно 
по жалби странке није донео управни акт (чл. 12 ЗУС). Заинтересовано 
лице јесте лице коме би поништај оспореног управног акта непосред-
но био на штету (чл. 13 ЗУС). Тужба се доставља на одговор туженом и 
заинтересованом лицу (чл. 30 ЗУС). Правило је да Управни суд решава 
на основу чињеница утврђених на усменој јавној расправи (чл. 33 ст. 1 
ЗУС). На расправу се позивају странке, што значи да се, осим тужиоца и 
туженог, позива и заинтересовано лице.

У поступку одлучивања о уставној жалби, осим подносиоца жал-
бе и државног органа или организације чији акт или радња је пред-
мет оспоравања, постоји и лице које би било непосредно оштећено 
поништајем оспореног акта у поступку пред Уставним судом. У кон-
кретном случају, ако је уставна жалба изјављена против правносна
жне судске одлуке донете у парничном поступку, поништај те одлуке 
ће имати штетне последице по странку у чију корист је одлука доне-
та. Управо због тога, странци која изводи неко своје право из правнос-
нажне судске одлуке неопходно је обезбедити да учествује у поступ-
ку у којем се одлучује о њеном поништају. То се односи и на поступак 
одлучивања о уставној жалби.

4. СТАВОВИ ЕВРОПСКОГ СУДА ЗА ЉУДСКА ПРАВА

Европски суд за људска права је у својим ранијим пресудама анали-
зирао правну природу поступка по уставној жалби. Једна таква пресуда 
донета је у предмету Гаспари против Словеније (Gaspari v. Slovenia).11 
Подноситељка представке је навела да је у поступку пред Уставним 
судом Словеније повређено њено право на правично суђење из чл. 
6(1) ЕКЉП. Првобитно је вођен парнични поступак ради поделе брач-
не тековине након развода брака подноситељке представке и њеног 
мужа. Првостепени суд је донео пресуду којом је усвојио тужбени зах-
тев подноситељке представке и одбио захтев из противтужбе коју су 
поднели наследници њеног преминулог мужа. Виши суд у Љубљани је 
укинуо првостепену пресуду и вратио предмет првостепеном суду на 
поновно одлучивање. Против те одлуке подноситељка представке је 
поднела ревизију коју је Врховни суд Словеније одбацио. У поновљеном 

11	 Гаспари против Словеније, пресуда Европског суда за људска права од 21. 
јула 2009. године (правноснажна 10. децембра 2009.године). https://hudoc.
echr.coe.int/eng#{%22itemid%22:[%22001–58402%22]}, последњи приступ 18. 
јануара 2025.

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58402%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58402%22]}
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поступку пред првостепеним судом тужбени захтев подноситељке пред-
ставке је одбијен. Одлучујући о изјављеној жалби Виши суд у Љубљани 
је потврдио првостепену пресуду. Подноситељка представке је против 
другостепене пресуде поднела ревизију. Врховни суд Словеније је ут-
врдио да су нижестепени судови погрешно применили материјално 
право и у једном делу пресудио у корист подноситељке представке, а 
у преосталом делу укинуо пресуду другостепеног и првостепеног суда 
и вратио предмет на ново суђење првостепеном суду. Наследници пре-
минулог мужа подноситељке представке су против пресуде Врховног 
суда Словеније поднели уставну жалбу. Уставни суд Словеније је оценио 
да су испуњени процесни услови за мериторно одлучивање и већином 
гласова је усвојио уставну жалбу и поништио пресуду Врховног суда. 
Подноситељка представке је примила одлуку Уставног суда, али у спи-
сима не постоји доказ на основу којег се може утврдити када се то тач-
но десило. Уставни суд је поништио пресуду Врховног суда наводећи 
да се тај суд упустио у преиспитивање чињеничног стања које је било 
утврђено у поступку пред нижестепеним судовима, што у поступ-
ку одлучивања о ревизији није дозвољено. У том поступку Врховни 
суд контролише примену материјалног права, али не и чињенично 
стање које је утврђено у поступку пред нижестепеним судовима. Пре-
ма налажењу Уставног суда, пресуда Врховног суда је произвољна и 
погрешна јер је донета прекорачењем овлашћења која Врховни суд 
има у поступку одлучивања о ревизији. Након одлуке Уставног суда, 
Врховни суд је у поновљеном поступку у једном делу пресудио у ко-
рист подноситељке представке, а у преосталом делу је укинуо пресуду 
другостепеног и првостепеног суда и вратио предмет на ново суђење 
првостепеном суду. Наследници преминулног мужа подноситељке 
представке поднели су уставну жалбу против пресуде Врховног суда до-
нете у поновљеном поступку. Уставни суд је поништио пресуду Врхов-
ног суда, одбацио ревизију и потврдио другостепену пресуду. Разлог за 
поништај пресуде Врховног суда је био исти као и у ранијем поступку. 
Уставни суд је закључио да Врховни суд није поступио по претходном 
налогу Уставног суда и да се опет бавио чињеничним стањем које је 
утврђено у поступку пред нижестепеним судовима. Позивајући се на 
то да поступак у овом предмету предуго траје, Уставни суд је искори-
стио законско овлашћење и мериторно одлучио тако што је потврдио 
пресуду другостепеног суда. У одлуци Уставног суда је наведено да је 
подноситељки представке достављена уставна жалба, али да она није 
поднела одговор. Подноситељка представке је тврдила да никада није 
примила прву уставну жалбу. Из списа произлази да је Уставни суд поку-
шао да изврши достављање друге уставне жалбе, заједно са одлуком о 
њеној допуштености и поуком да подноситељка представке има право 
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да одговори на уставну жалбу у року од осам дана од дана достављања. 
Та писмена су послата подноситељки представке, али јој никад нису 
уручена. Достављање је покушано на адреси која се разликује од адре-
се подноситељке представке. Неспорно је да је подноситељка пред-
ставке била заинтересована за исход поступка пред Уставним судом. 
Одлука Уставног суда имала је директне последице на остваривање 
њених имовинских права, а подноситељка представке није имала при-
лику да учествује у поступку пред тим судом. Подноситељка представ-
ке не спори специфичну природу поступка пред Уставним судом, али 
сматра да јој је морало бити омогућено да у том поступку штити своја 
права. Ускраћивање те могућности представља повреду права на пра-
вично суђење. Влада Републике Словеније се бранила истицањем да 
није било никаквих неправилности приликом покушаја достављања 
уставне жалбе на одговор. Eвропски суд за људска права истиче да је 
право на контрадикторан поступак један од елемената права на пра-
вично суђење. У складу са начелом контрадикторности, странке морају 
да буду упознате са свим доказима који су од значаја за доношење од-
луке о њиховим захтевима и да имају могућност да коментаришу све 
доказе и поднеске који могу утицати на одлуку суда. Тај захтев, који 
произлази из права на правично суђење, примењује се и на поступак 
пред Уставним судом. У конкретном случају Уставни суд је одлучивао 
о уставним жалбама противне странке које подноситељки представ-
ке нису достављене. То се десило због разлога који немају никакве 
везе са понашањем подноситељке представке. Уставни суд је оценио 
да су обе уставне жалбе допуштене и потом их је усвојио. О касније 
поднетој уставној жалби Уставни суд је мериторно одлучио тако што 
је одбацио ревизију подноситељке представке и потврдио одлуку 
другостепеног суда. Према схватању Европског суда за људска права, 
подноситељка представке је имала легитиман интерес да јој уставне 
жалбе буду достављене како би могла да поднесе одговор. Полазећи 
од раније усвојених ставова, Европски суд за људска права се није 
бавио испитивањем да ли је пропуштање достављања неког подне-
ска могло да има штетне последице по подноситељку представке. На 
подноситељки представке је оцена да ли је реч о поднеску који захте-
ва њено изјашњавање. Уставни суд је имао терет да докаже да је пред-
узео све у границама својих надлежности како би подноситељки пред-
ставке омогућио да учествује у том поступку. У словеначком Закону о 
Уставном суду, у време када се одлучивало о уставној жалби, постојала 
је обавеза да се уставна жалба достави органу чији се акт побија. Устав-
ни суд Словеније је, тумачењем релевантних законских одредаба, уста-
новио праксу да се уставна жалба доставља противној странци на од-
говор. Изменама Закона о Уставном суду из 2007. године изричито је 
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прописано да се уставна жалба доставља на одговор заинтересованим 
лицима.12 У конкретном случају, за разлику од представки поднетих 
против Републике Србије, то што у тренутку одлучивања о уставној 
жалби није постојала законска одредба о обавезном достављању устав-
не жалбе другим заинтересованим лицима није спречило Уставни суд 
Словеније да наложи достављање уставних жалби подноситељки пред-
ставке, само што достављање није успело из других разлога. Уставни 
суд Словеније није предузео мере како би достављање било изврше-
но на тачну адресу, чиме је подноситељка представке била спречена 
да штити своја права пред Уставним судом, што је довело до повреде 
њеног права на правично суђење (ст. 5–57 пресуде).

У предмету Милатова и други против Чешке Републике (Milatova and 
others v. The Czech Republic),13 Европски суд за људска права бавио се 
применом права на правично суђење у поступку пред Уставним судом. 
Представка је поднета поводом парничног поступка у којем се одлучи-
вало о захтеву за реституцију земљишта. Након дуготрајног поступка 
пред судовима и другим органима, подносиоци представке су подне-
ли уставну жалбу. Уставни суд је позвао регионални суд и друге орга-
не који су поступали поводом захтева за реституцију да поднесу своју 
коментаре на поднету уставну жалбу. То су учинили само регионални 
суд и војна компанија која је управљала спорном имовином. Након 
тога, без одржане јавне расправе, Уставни суд је одбацио уставну жалбу 

12	 Одредбом чл. 94 ст. 3 Закона о Савезном уставном суду СР Немачке про-
писано је да уколико је уставна жалба поднета против судске одлуке, Савез-
ни уставни суд ће омогућити лицима у чију корист је донета судска одлука 
да се о уставној жалби изјасне. https://www.gesetze-im-internet.de/bverfgg/__94.
html, последњи приступ 25. јануара 2025. Обавеза достављања уставне жал-
бе лицима заинтересованим за исход поступка и омогућавање тим лицима 
да се о уставној жалби изјасне прописана је и у законодавствима држава на-
сталих распадом СФРЈ. Одредбом чл. 74 Закона о Уставном суду Црне Горе 
прописано је да се уставна жалба доставља лицима на чија права или обаве-
зе би директно утицала одлука којом би се усвојила уставна жалба. Та лица 
имају право да се изјасне о уставној жалби у року који одреди Уставни суд. 
https://www.ustavnisud.me/dokumenti/Zakon%20o%20Ustavnom%20sudu%20
Crne%20Gore%202015.pdf, последњи приступ 25. јануара 2025. Слично решење 
постоји и у Републици Хрватској. Одредбом чл. 69 Уставног закона о Уставном 
суду Републике Хрватске прописано је да судија известилац, према потреби, 
доставља примерак уставне тужбе заинтересованим лицима и позива их да 
се о њој изјасне. https://www.zakon.hr/z/137/Ustavni-zakon-o-Ustavnom-sudu-
Republike-Hrvatskе, последњи приступ 29. јануара 2025. 
13	 Милатова и други против Чешке Републике, пресуда Европског суда за 
људска права од 21. јуна 2005. (правноснажна 21. септембра 2005). https://
hudoc.echr.coe.int/eng#{%22itemid%22:[%22001–58402%22]}, последњи приступ 
20. јануара 2025.

https://www.gesetze-im-internet.de/bverfgg/__94.html
https://www.gesetze-im-internet.de/bverfgg/__94.html
https://www.ustavnisud.me/dokumenti/Zakon o Ustavnom sudu Crne Gore 2015.pdf
https://www.ustavnisud.me/dokumenti/Zakon o Ustavnom sudu Crne Gore 2015.pdf
https://www.zakon.hr/z/137/Ustavni-zakon-o-Ustavnom-sudu-Republike-Hrvatskе
https://www.zakon.hr/z/137/Ustavni-zakon-o-Ustavnom-sudu-Republike-Hrvatskе
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58402%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58402%22]}
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против једне пресуде регионалног суда као неблаговремену, док је 
уставну жалбу против друге пресуде тог истог суда одбио као неосно-
вану. Своју одлуку Уставни суд је засновао на поднесцима регионал-
ног суда и војне компаније. Из изјашњења Владе произлази да је само 
први подносилац представке остварио право на увид у те поднеске и 
омогућено му је да их копира. Подносиоци представке су тврдили да 
им је неодржавањем јавне расправе и ускраћивањем могућности да се 
изјасне о поднесцима на којима је Уставни суд засновао своју одлуку 
повређено право на правично суђење. Законом о Уставном суду било 
је прописано да је судија известилац дужан да уставну жалбу доста-
ви осталим странкама на изјашњење, али није било предвиђено да се 
та изјашњења достављају подносиоцу уставне жалбе. Чињеница да су 
подносиоци представке имали право да изврше увид у спис Уставног 
суда и право да копирају одређене поднеске није довољна да обезбеди 
правичан и контрадикторан поступак. Уставни суд је морао да обаве-
сти подносиоце представке о поднесцима других учесника у поступку 
и да им омогући да се о тим поднесцима изјасне. Тачно је да су одлуке 
у поступцима пред нижестепеним судовима донете на основу одржане 
јавне расправе, услед чега би се могло закључити да није неопходно 
да се јавна расправа поново одржава пред Уставним судом. Поступак 
пред Уставним судом био је ограничен на испитивање уставноправних 
питања. Неодржавање јавне расправе у поступку пред Уставним судом 
надомештено је чињеницом да је приликом одлучивања о основаности 
захтева подносилаца представке, у поступку пред нижестепеним судо-
вима, одржана јавна расправа. Уставни суд своју одлуку није засновао 
на поднесцима који нису били претходно изношени у поступку пред 
управним органима и судовима. Без обзира на све наведено, имајући 
у виду да су поднесци регионалног суда и војне компаније садржали 
изјашњења о уставној жалби подносилаца представке која су дирек-
тно повезана са питањем њене основаности, подносиоци представке 
су имали легитиман интерес да им ти поднесци буду достављени. На 
Уставном суду је био терет да докаже да је предузео потребне мере 
како би подносиоцима представке омогућио да се о тим поднесцима 
изјасне. Уставни суд то није учинио, чиме је повређено право на пра-
вично суђење у поступку пред тим судом (ст. 1−66 пресуде).

Осим права на контрадикторан поступак, Европски суд за људска 
права разматрао је и примену других елемената права на правично 
суђење у поступку одлучивања о уставној жалби. Један од тих елеме-
ната тиче се права странке на образложену судску одлуку. У предмету 
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Паун Јовановић против Србије (Paun Jovanović v. Serbia)14 подноси-
лац представке је тврдио да му је као адвокату приликом саслушања 
његовог брањеника пред истражним судијом Основног суда у Бору било 
ускраћено право да се користи српским језиком ијекавског наречја. 
Поднео је жалбу Уставном суду, наводећи да га је истражни судија већ 
приликом постављања првог питања сведоку упозорио да мора да 
поставља питања на српском језику (службеном језику суда). На захтев 
подносиоца представке, то упозорење судије унето је у записник. Ад-
вокат оштећеног je употребљавао српски језик екавског наречја и нису 
му изрицана никаква упозорења. Подносилац представке је истакао да 
је дискриминисан због тога што као лице црногорског порекла говори 
ијекавским наречјем српског језика. Позвао се на повреду чл. 14 ЕКЉП 
и чл. 1 Протокола 12 уз ЕКЉП. Осим уставне жалбе, поднео је и при-
тужбу Високом савету судства. Уставни суд је одбацио уставну жалбу, 
позивајући се на чл. 36 ст. 1 т. 7 Закона о Уставном суду, узимајући у обзир 
образложење уставне жалбе те правну природу и суштину понашања 
истражног судије. Према оцени Уставног суда, није реч о појединачном 
акту или радњи државног органа или организације која врши јавна 
овлашћења, у смислу чл. 170 Устава. Другим речима, понашање 
истражног судије на које се позвао подносилац представке, не може 
бити предмет оспоравања у поступку по уставној жалби. Одредбом чл. 
36 ст. 1 т. 7 Закона о Уставном суду прописано је да ће поднесак којим се 
иницира или покреће вођење поступка пред тим судом бити одбачен 
када не постоје друге претпоставке за вођење поступка и одлучивање, 
утврђене законом. Након одбацивања уставне жалбе поднео је пред-
ставку Европском суду за људска права, сматрајући да одлука Уставног 
суда није адекватно образложена, чиме је повређено његово право на 
правично суђење. Европски суд за људска права полази од тога да је 
право на образложену судску одлуку један од сегмената права на пра-
вично суђење. То подразумева обавезу судова да дају довољне разлоге 
за своје одлуке. Странка има право на то да њен захтев буде истински 
испитан. То не значи да је суд дужан да пружи детаљан одговор на сва-
ки аргумент. Право на образложену судску одлуку зависи од природе 
саме одлуке, али и од околности сваког конкретног случаја. Уставни 
суд је одбацио уставну жалбу подносиоца представке наводећи да нису 
испуњене друге законом прописане процесне претпоставке за вођење 
поступка, при чему је самим Законом о Уставном суду, у чл. 48 ст. 2, 

14	 Паун Јовановић против Србије, пресуда Европског суда за људска права од 
7. фебруара 2023. године (правноснажна 7. маја 2023.године). https://hudoc.
echr.coe.int/eng#{%22itemid%22:[%22001–58402%22]}, последњи приступ 25. 
јануара 2025.

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58402%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58402%22]}
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прописано да образложење решења о одбацивању уставне може сад-
ржати само правни основ за његово доношење. Европски суд за људска 
права је закључио да Уставни суд није навео које су то друге законом 
прописане претпоставке због чијег је непостојања уставна жалба одба-
чена нити је образложио зашто понашање истражног судије не може 
бити предмет оспоравања у поступку по уставној жалби. Ситуација би 
била другачија да је Уставни суд то објаснио у конкретном случају или у 
доступној и објављеној пракси. Уставни суд је пропустио да наведе која 
правна средства стоје на располагању подносиоцу представке како би 
могао да заштити своја права. Само позивање на чл. 36 ст. 1 т. 7 Закона 
о Уставном суду своди се на пуку констатацију да нису испуњене дру-
ге процесне претпоставке за мериторно одлучивање. Такво поступање 
Уставног суда није у складу са дужношћу националних судова која под-
разумева да се повреда права гарантованих одредбама ЕКЉП или до-
датних протокола мора испитати са дужном пажњом и строгошћу. Суд 
вишег степена има право да одбаци жалбу наводећи само правни основ 
за такву одлуку једино у случају да је постојала детаљна пресуда или 
расправа пред нижим судом о спорним питањима. У овом предмету 
то се није десило. Због свих изнетих аргумената, одлуком да одбаци 
жалбу подносиоца представке Уставни суд је повредио његово право на 
правично суђење (ст. 1−110 пресуде).

5. УМЕСТО ЗАКЉУЧКА

Право на правично суђење несумњиво обухвата и право на контра-
дикторан поступак. За скоро 20 година поступања по уставним жал-
бама, Уставни суд је поништио бројне судске одлуке налазећи да је у 
поступцима који су претходили њиховом доношењу повређено право 
странке на контрадикторан поступак као елемент права на правично 
суђење. Последица тога је била дужност суда који је повредио право 
странке да понови поступак одлучивања поштујући сва процесна 
јемства која су заштићена правом на правично суђење.

Имајући у виду значајна овлашћења која Уставни суд има у поступку 
одлучивања о уставним жалбама, морало се поставити питање правне 
природе тог поступка, али и заштите права самих странака у поступку 
пред тим судом. Европском суду за људска права подносе се представке 
у којима се указује и на повреде права на правично суђење у поступ-
ку пред Уставним судом. То је била прилика да Европски суд за људска 
права анализира релевантно законодавство и заузме ставове о овом 
питању.
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Одредбом чл. 29 ст. 1 т. 9 Закона о Уставном суду прописано је ко 
су учесници у поступку по уставној жалби. То су подносилац уставне 
жалбе и државни орган или организација која врши јавна овлашћења 
против чијег је акта или радње поднета уставна жалба. Одредбом ст. 2 
истог члана прописано је да у поступку пред Уставним судом могу уче-
ствовати и друга лица када их Уставни суд позове. Подношење устав-
не жалбе против судске одлуке и сам исход поступка одлучивања о 
уставној жалби несумњиво ће имати последице по лице које неко своје 
право заснива на тој судској одлуци. Због тога то лице има правни ин-
терес да му се достави поднета уставна жалба и да се изјасни о наво-
дима из уставне жалбе. Цитиране законске одредбе то лице изричито 
не спомињу као учесника у поступку по уставној жалби, али Уставни 
суд свакако има право да га, у складу са одредбом чл. 29 ст. 2 Закона о 
Уставном суду, позове да у том поступку учествује. У противном, лице 
у чију корист је донета побијана судска одлука ће сазнати за поднету 
уставну жалбу тек након што се по налогу Уставног суда буде присту-
пило поновном одлучивању. Тада ће то лице сазнати да је Уставни суд 
поништио правноснажну судску одлуку донету у његову корист.

Пресудом донетом у предмету Стефановић и Банковић против Србије, 
Европски суд за људска права указао је на недостатке у поступању 
Уставног суда. Да би се ти недостаци отклонили, мора се унапредити 
процесноправни положај лица у чију корист је донета судска одлука 
против које је изјављена уставна жалба. То је могуће учинити измена-
ма Закона о Уставном суду којима би се изричито прописала дужност 
обавештавања тог лица о поднетој уставној жалби и омогућавање 
подношења одговора на уставну жалбу. Друга могућност је да се чл. 29 
ст. 2 Закона о Уставном суду примени на начин који ће омогућити про-
тивнику подносиоца уставне жалбе да штити своја права у поступку 
пред Уставним судом.
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Summary

The purpose of this paper was to tackle the principle of adversariness in 
the proceedings before the Serbian Constitutional Court. Two applications 
have been filed to the European Court of Human Rights because of inability 
of the applicants to participate in the proceedings before the Constitutional 
Court in which final judgments in their favour were quashed. The applicants 
complained under Article 6 § 1 of the Convention that the Constitutional 
Court had failed to inform them of the constitutional appeals lodged 
against the judgments in their favour and that, as a result, they had not 
had an opportunity to participate effectively in the proceedings before the 
Constitutional Court. According to the case law of European Court of Human 
Rights the principle of adversariness in court proceedings also includes 
the proceedings before Constitutional Court. Since the applicants were not 
provided with an opportunity to participate effectively in the proceedings 
before the Constitutional Court, there has been a violation of Article 6 § 1 of 
the Convention on this account. In future Serbian Constitutional Court would 
have to secure the application of adversariness principle in the proceedings 
instigated by constitutional appeals.
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1.	INTRODUCTION

The academic monograph Neizvršenje ugovora, odgovornost i naknada štete 
(Nonperformance of contracts, liability, and compensation for damages)1 
provides comprehensive insight into legal issues that arise in cases involving 
breaches of contract, with a particular focus on contractual liability and 
compensation for damages. The authors approach these topics from both 
the theoretical and the practical perspectives, offering solutions to problems 
frequently encountered in business, judicial, and arbitration practices. The 
focus is on current and significant issues, presenting systematic analyses 

*	 Assistant, University Union Faculty of Law, Serbia, jovana.popovic@pravni 
fakultet.edu.rs, ORCID iD: 0000–0003–1555–0112.
1	 The academic monograph Neizvršenje ugovora, odgovornost i naknada štete is 
publicly available at: http://ricl.iup.rs/1868/, last visited December 8, 2024.
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and proposals for resolving problems. Their review includes characteristic 
solutions from various national laws, international conventions (such as the 
United Nations Convention on Contracts for the International Sale of Goods, 
which has been ratified by Serbia), as well as foreign and Serbian case law. 
This thorough analysis covers both theoretical considerations and practical 
aspects of contract law (such as issues related to contract performance and 
the resulting effects), which is of great importance to legal professionals and 
academics.

The book further provides a comparative approach, which enables a 
cross-analysis of the legal concepts and trends at the international level.2

2.	THE DIVERSITY OF SOURCES OF CONTRACT LAW

The first chapter, which addresses the sources of law, clearly highlights 
the importance of the principle of autonomy of will in contract law, while 
also pointing out its limitations through mandatory norms and public policy. 
A key distinction is made between the influence of contracting parties on 
their relationships and the restrictions that arise from the application of 
mandatory regulations. These limitations raise the question of whether 
the autonomy of the parties will can be viewed as absolute or whether it 
is essentially relative, dependent on the legal and regulatory frameworks 
within which it operates. In this way, the space for contractual freedom 
exists but is always subordinate to the broader legal contexts, which can 
dictate the outcomes of contractual relations.

Furthermore, the authors discuss the significance and application of 
the principle of freedom of contract, both in the context of substantive 
law and in the context of conflict of laws. While the principle of autonomy 
of the will is historically deeply rooted in liberal economic and political 
ideas (Vukčević 1983, 59), it still occupies a central place in contemporary 
contract law, particularly with regard to the ability of contracting parties to 
independently regulate their legal relations (Jovičić 2019, 440). The concept 
derived from concepts of economic liberalism assumes that each party will 

2	 In examining and researching the topics covered in the monograph, the authors 
have utilized relevant legal literature, appropriate legal sources, and judicial 
practice. Their analysis encompasses a broad range of sources, including national 
legislations, international conventions, and principles of international contract 
law. The authors employ clear language and a straightforward writing style. This 
approach allows the reader to effortlessly follow and understand the complex legal 
issues addressed in the book.
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best manage its own interests, but it does not account for asymmetric power 
of the different contracting parties. Limitations on the principle of autonomy 
of the will often serve as a protection against abuses and power imbalances, 
but they raise the question of whether contractual autonomy truly exists in 
the sense presented in theory. Adhesion contracts (Vukadinović 2020, 5–15) 
illustrate how economically stronger parties can leverage their position to 
impose terms, while the weaker party has little or no room for negotiation. 
In today’s world, where large corporations and powerful economic entities 
often dictate the terms of agreements, does the principle of autonomy of will 
truly allow for fair and equitable application? In this context, limitations on 
the principle of autonomy of will are not only a necessity but also a reflection 
of the growing need for legal protection against inequality in contractual 
relations (Jovičić 2019, 440).3

The reader will understand how contracting parties can choose and apply 
the applicable rules of foreign law, rules from international conventions, 
customary rules, codified rules of international organizations, as well as 
rules contained in the principles of international contract law.

3.	BINDING NATURE OF THE CONTRACT AND LEGAL 
CONSEQUENCES OF NONPERFORMANCE

By examining various concepts of nonperformance of contractual 
obligations, the book offers a deep insight into the theoretical and practical 
aspects of contractual liability. The authors point out that although Serbian 
positive law currently lacks a provision that would explicitly formulate the 
principle of contractual obligation – which does not diminish its significance 
in practice – progress has been made with the introduction of such a provision 
in the Draft Civil Code of the Republic of Serbia (Commission for the Drafting 
of the Civil Code 2015, 109). Although the principle of the binding nature 
of contracts is theoretically undisputed and deeply rooted in the tradition 
of contract law, the lack of an explicit provision in current Serbian positive 
law raises questions about the clarity and transparency of the legislative 
framework. Comparative law examples, such as those from France and 
Italy, demonstrate that it is possible to clearly and precisely formulate this 
principle (Jovičić, Vukadinović 2023, 62–63), which contributes to legal 

3	 Jovičić (2019) provides arguments justifying the need for greater limitation 
of the freedom of contract for traders in consumer contracts, aimed at ensuring a 
fairer relationship in agreements between consumers, who are less experienced in 
negotiations, and traders, who are more knowledgeable and financially stable. 
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certainty. The lack of such a provision in Serbian law opens the door to legal 
uncertainty and varying interpretations, especially in situations involving 
disputes. This issue becomes even more relevant considering that legal 
systems around the world already have explicit norms that articulate this 
principle, which further encourages reflection on the need for additional 
steps to formalize the principle of contractual obligation, thereby achieving 
greater clarity and predictability.

It also explores the issue of why contracts are binding and why legal 
systems protect contractual obligations as legally binding, while other 
promises remain in the realm of moral obligation. Although the principle of 
autonomy of the will is key to contractual autonomy, the question arises as 
to why legal systems feel the need to protect contracts as legally binding. Is 
it justified to legally sanction every deviation from contractual obligations, 
or should legal theory recognize greater freedom for the parties to revise 
their obligations? Additionally, it examines various perspectives that are 
significant for the development of contract law theory, from Roman law, 
which forms the foundation of our contract law, to modern theories of 
contract law. Thus, the book also analyzes promise theory, reliance theory, 
transfer theory, as well as the prevailing principle of pacta sunt servanda.4

The book examines when a contract is considered unperformed in a legal 
sense and analyzes various concepts of nonperformance in comparative law, 
which is important for determining contractual liability and compensation 
for damages. The question arises whether legal systems clearly define the 
concept of nonperformance or leave room for subjective interpretation 
and different interpretations depending on the specific case. Comparative 

4	 A contract would not be a contract if it did not bind the parties who entered 
into it. The principle that contracts bind is ancient, having been upheld by the 
earliest civilizations (Confucianism, Buddhism, Hinduism, and later Islam pay 
particular attention to the duty of contract performance; in Sharia law, the principle 
of pacta sunt servanda has a divine origin). The essence of the rule is clear and 
straightforward: contracts must be honored and performed, whether they concern 
contracts between private individuals or those concluded by a state or sovereign. 
Pacta sunt servanda also means that contractual obligations should be fulfilled 
in good faith and that the contracting parties express mutual understanding and 
respect. Contract performance is carried out in accordance with the interpretation 
of the contract, which consolidates what is required by the contract and how those 
requirements must be met. The principle of good faith applies equally to both 
the parties to the contract and to the judge or arbitrator resolving the dispute. 
Interpretation of the contract in good faith includes, among other things, the 
assumption that the contracting parties acted fairly, that they made real rather 
than illusory promises, that nothing unreasonable, contradictory, or impossible was 
intended, and that terms were used in their usual meaning (Kotuby, Sobota 2017, 
90–92).
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legal analysis shows that there is no uniform approach to this issue, which 
can lead to legal uncertainty. A universal definition could contribute to 
predictability, but the specificities of each contract often require flexibility 
and tailored analysis. Specifically, the authors of this book examine the 
unitary concept of nonperformance, which implies that any deviation from 
contractual obligations constitutes a breach of contract, regardless of the 
cause or nature of that deviation (Jovičić, Vukadinović 2023, 80–82). They 
then discuss the application of the unitary concept of nonperformance in 
the context of international legal sources such as the Vienna Convention, the 
UNIDROIT Principles, and the Principles of European Contract Law. These 
sources do not differentiate between complete and partial nonperformance, 
but they include mechanisms that mitigate the debtor’s liability, primarily 
through remedies available to the creditor. Although this concept provides 
clarity, there is a risk that a formalistic approach could lead to stricter 
liability for the debtor, even in cases of unforeseeable circumstances. The 
book highlights the need to consider more flexible models, which would 
better balance the interests of the contracting parties and enable fairer 
dispute resolution.

The value of the book also lies in pointing out the differences between 
the unitary concept of nonperformance and the approach characteristic of 
continental legal systems. While the unitary concept emphasizes the legal 
remedies available to the creditor, continental legal systems focus more 
on the causes of nonperformance and on determining appropriate legal 
remedies for each type of breach of contract (Jovičić, Vukadinović 2023, 
94–99).

The chapter concludes with an analysis of nonperformance in Serbian 
positive law, with an emphasis on the theoretical and practical aspects. 
Although Serbian law clearly distinguishes three general forms of 
nonperformance – delay, impossibility of performance, and liability for 
material and legal defects – the challenges that arise in practice can lead 
to inefficiency. In particular, the distinction between complete and partial 
nonperformance often results in different legal consequences, which can 
lead to unfairness in complex cases. Perhaps, instead of insisting on formal 
distinctions, the focus should be more on the essence of breaching and the 
fair protection of the contracting parties’ interests.
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4.	CONTRACTUAL LIABILITY: BASIS, LIMITATION, AND 
EXCLUSION

In the third part of the book, the authors examine proper performance 
of obligations as the primary goal of any contractual relationship5 and 
as the regular way in which an obligation between contracting parties is 
completed. It is particularly emphasized that deviations from contractual 
obligations do not always lead to a legally relevant breach of contract, as 
the circumstances of each case must be carefully considered. Accordingly, 
the authors discuss contractual liability and analyze it in the context of the 
Serbian Law on Obligations. They point out that the damages resulting from 
nonperformance of a contract is considered a consequence of a breach of the 
primary obligation, and that contractual liability is essentially liability for 
compensation of damages. However, they emphasize that there are situations 
in which the debtor may be exempt from liability if they can prove that the 
nonperformance occurred due to circumstances beyond their control. When 
it comes to the theoretical aspects of contractual liability, the authors note 
that in Serbian law there is a dilemma as to whether contractual liability 
is based on the debtor’s fault (subjective liability) or whether the debtor 
is liable regardless of fault (objective liability). They note that the majority 
of older local authors, including experts from the former SFRY, believed 
that the Law on Obligations establishes the basis of contractual liability 
as subjective liability, which has also been confirmed in national court 
decisions. Additionally, they point out that in more recent literature, Marija 
Karanikić Mirić and Nebojša Jovanović also highlight this dilemma (Jovičić, 
Vukadinović 2023, 117).

The issue of objective and subjective liability of the debtor is examined 
through the lens of comparative law, with particular focus on the differences 
between continental and Anglo-Saxon law (Jovičić, Vukadinović 2018, 647–
660).

Limitation or exclusion of contractual liability is a topic thoroughly 
addressed through an analysis of the legal norms governing these legal 
institutes, as well as exoneration clauses. Therefore, this section also focuses 
on the issue of impossibility of performance, as it allows the debtor to be 
released from fulfilling obligations established by the contract. The issue of 
contractual limitation or exclusion of liability presents a challenge in modern 
law, which faces the need to allow flexibility in contractual relationships, 

5	 The primary obligation of the debtor under a legally valid contract is to perform 
the obligations undertaken by the contract diligently and in accordance with its 
provisions. 
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while also ensuring the protection of the weaker party. Although contracting 
parties have the right to regulate their own relations, national legislation 
often limits this freedom to prevent abuses, particularly in cases of power 
imbalance. This is especially significant in consumer law, where exclusion 
clauses are frequently considered unfair and may be annulled. Conversely, 
in contracts between professionals, these clauses can serve as a legitimate 
means to allocate risks between the parties, though their validity depends 
on compliance with applicable law. By analyzing the legal basis for the 
limitation and exclusion of contractual liability through exoneration clauses, 
the authors highlight their importance and varied application in modern 
contract law. It is emphasized that, although theoretically these clauses 
provide greater predictability in contractual relationships, there is a risk 
of their abuse in practice, especially when the economically stronger party 
imposes its terms on the economically weaker party.6 Regarding legal 
systems that allow for the contractual limitation of liability, the authors 
point out that although there is theoretical space for the application of such 
clauses, their practical application is limited, particularly in consumer law 
where they may be declared void due to an imbalance in the relationship 
between contracting parties. In commercial contracts, these clauses are 
used more frequently, but experts exercise caution when negotiating them 
(Jovičić, Vukadinović 2023, 135).

Although exoneration clauses can be beneficial to contracting parties in 
terms of reducing legal uncertainty and improving contract predictability, 
the question arises whether such contractual solutions always reflect 
true autonomy of will or are also used as tools to protect the interests 
of economically stronger actors. The increasing use of these clauses in 
consumer contracts raises concerns about whether it is truly possible to 
achieve a fair balance between contracting parties, or if they essentially 
serve as a means to secure the interests of the stronger negotiators at the 
expense of the weaker ones. The need for transparency and equality in 
negotiations has never been greater, especially in light of the increasingly 
complex contractual relationships in the global economy. In this context, the 
question is whether legislators should provide additional mechanisms to 
protect weaker parties or if this remains a matter for judicial practice and 
legal interpretation.

6	 This occurrence is common in cases where contracts are concluded through 
standard-form agreements or pre-prepared contract models, where the weaker 
party is effectively in a situation where they must accept the imposed terms.
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5.	COMPENSATION FOR CONTRACTUAL DAMAGES: PURPOSE, 
ASSESSMENT OF DAMAGES, AND LIMITATION OF DEBTOR’S 
LIABILITY

In the final and most extensive chapter, dedicated to compensation for 
contractual damages, the authors analyze the compensation for contractual 
damages through four main thematic areas.7 The distinction between 
actual damages and lost profit is highlighted especially, along with the 
dilemmas regarding the recognition of nonmaterial damages in contractual 
relationships. The book also addresses whether compensation for damages 
should always be limited to damages that could have been foreseen at the 
time the contract was concluded, or if there are cases where fairness would 
require broader compensation. The authors carefully examine the issue of 
creditor contribution to the occurrence or increase of damages, suggesting 
that such behavior may influence the reduction or even the elimination of 
damages compensation. They emphasize that, although the principle of full 
compensation prevails in tort law, in practice, certain limitations regarding 
this principle are applied to all rights. These limitations include, among other 
things, considering only the damages that the debtor could have foreseen 
at the time of the contract’s conclusion, as well as the impact of creditor 
behavior on the occurrence or increase of the damages. They emphasize the 
importance of fair assessment of damages compensation, taking into account 
specific circumstances, and caution against the need for the careful drafting 
of contractual clauses to avoid potential disputes. They note the challenges 
in proving the extent of damages and the possibility for the creditors 
claiming compensation only for costs incurred under the belief that the 
contract would be fulfilled. The authors stress that damages compensation 
is not a punitive measure but should reflect the actual incurred damages. In 
the context of determining the amount of damages, they examine various 
methods, including specific calculations and preferential assessment 
methods in situations where the contract is terminated. The principle of 

7	 The first section explores the purpose of damages compensation and focuses 
on protecting the interests of creditors, including compensation for lost profits, 
compensation for reliance on contract performance, restitution of funds, as well 
as protection through contract performance and the preventive role of damages 
compensation. The second section discusses issues related to proving and 
assessing the amount of damages, with particular emphasis on the mechanisms 
used in various legal systems. The third section considers the relationship between 
causation and foreseeability within contractual liability, while the fourth section 
analyzes the behavior of creditors and their impact on the calculation of damages.
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full compensation is predominant, but there are limitations related to the 
foreseeability of damages and the role of creditor behavior in the occurrence 
and increase of damages.

The authors reflect on the relationship between causation and 
foreseeability, emphasizing that evidence of damages is not always 
straightforward, and that limiting damages to foreseeable losses helps 
to constrain the debtor’s liability to a fair level. They also highlight the 
importance of the creditor’s behavior and its impact on the calculation of 
damages, noting that the failure to take reasonable measures to prevent or 
mitigate damages can affect the amount of compensation.8

6.	CONCLUSION

The academic monograph Neizvršenje ugovora, odgovornost i naknada 
štete (Nonperformance of contracts, liability, and compensation for damages) 
is an essential work for anyone interested in Serbian contract law. The latest 
analyses and viewpoints of the authors, combined with rich historical and 
practical examples, make this book a valuable source of information and a 
stimulating work for further research and practical application. The analysis 
raises important questions regarding the fair balance between the rights of 
creditors and the obligations of debtors.

The book provides a comprehensive overview of significant aspects 
of contract law, focusing on fundamental principles and challenges in 
regulating contractual relationships. It highlights the importance of the 
legal framework in ensuring fair relations between contracting parties and 
the need for further improvement of legal norms with the aim of providing 
greater protection for weaker parties and fairer application of contractual 
obligations. Additionally, it examines how different legal systems approach 

8	 In the case of contractual damages compensation, it is not necessary to prove 
damages to the level of certainty. Instead, the injured party is responsible for 
damages that can be established with reasonable certainty. A lower degree of proof 
should provide a middle ground by protecting the defendant from liability for 
damages that are highly speculative, on the one hand, and not requiring proof that a 
specific damage would certainly occur, on the other, as it is unlikely that any dispute 
could determine with certainty what would have happened had the contract been 
properly performed. Considering that this uncertainty was created by a breach of 
contract for which the defendant is liable, they should not be allowed to avoid all 
responsibility for damages simply because of this uncertainty (Bix 2012, 93).
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issues related to contractual liability and compensation for damages, 
emphasizing the importance of the flexibility and adaptability of legal 
solutions in the present conditions.

The conclusions of the book emphasize the need to strike a balance 
between the strict application of contract law principles and the realities 
of the dynamic and often unpredictable contractual relationships. This 
book not only provides an in-depth analysis of contract law but also lays 
the groundwork for further discussion on how existing legal frameworks 
and practices can be improved, particularly in the context of protecting the 
interests of contractual parties. It offers a comprehensive insight into the 
current challenges and potential directions for the development of contract 
law, thereby contributing to both theory and practice.
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Рукопис треба да буде уређен на следећи начин:

1.	 насловна страна,

2.	 апстракт и кључне речи,

3.	 рукопис и списак литературе,

4.	 додаци, табеле и слике.

1. НАСЛОВНА СТРАНА

Насловна страна рукописа треба да садржи следеће податке:

‒	 наслов текста,

‒	 име, презиме, годину рођења и афилијацију свих аутора,

‒	 пуну адресу за кореспонденцију и адресу електронске поште.

Ако је текст коауторски, молимо вас да доставите тражене податке 
за сваког аутора.

2. АПСТРАКТ И КЉУЧНЕ РЕЧИ

Тексту претходи апстракт који је строго ограничен на 150 речи. 
Апстракт не сме да садржи неодређене скраћенице или референце.

Молимо вас да наведете пет кључних речи које су прикладне за 
индексирање.

Радови на српском језику треба да садрже апстракт и кључне речи 
и на српском и на енглеском језику. У том случају, апстракт и кључне 
речи на енглеском језику треба да се налазе иза списка литературе.

3. РУКОПИС И СПИСАК ЛИТЕРАТУРЕ

Због анонимног рецензирања, имена аутора и њихове 
институционалне припадности не треба наводити на страницама 
рукописа.

Текстови морају да буду написани у следећем формату:

‒	 величина странице: А4,

‒	 маргине: 2,5 cm,
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‒	 фонт: Times New Roman,

‒	 размак између редова у главном тексту: 1,5,

‒	 размак између редова у фуснотама: Easy,

‒	 величина слова у главном тексту: 12 pt,

‒	 величина слова у фуснотама: 10 pt,

‒	 нумерација страница: арапски број у доњем десном углу страни-
це.

Друге ауторе треба наводити по имену и презимену када се први пут 
помињу (Петар Петровић), а затим само по презимену (Петровић). Не 
треба наводити „професор“, „др“, „г.“ нити било какве титуле.

Све слике и табеле морају да буду поменуте у тексту, према редоследу 
по којем се појављују.

Све акрониме треба објаснити приликом првог коришћења, а затим 
се наводе великим словима.

Европска унија – ЕУ,

The United Nations Commission on International Trade Law – UNCITRAL

Бројеви од један до девет пишу се словима, већи бројеви пишу се 
цифрама. Датуми се пишу на следећи начин: 1. јануар 2012; 2011–2012; 
тридесетих година 20. века.

Фусноте се користе за објашњења, а не за навођење литературе. 
Просто навођење мора да буде у главном тексту, са изузетком закона 
и судских одлука.

Поднаслове треба писати на следећи начин:

1. ВЕЛИКА СЛОВА

1.1. Прво слово велико

1.1.1. Прво слово велико курзив

Цитирање

Сви цитати, у тексту и фуснотама, треба да буду написани у 
следећем формату: (аутор/година/број стране или више страна).

Домаћа имена која се помињу у реченици не треба понављати у 
заградама:
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‒	 Према Милошевићу (2014, 224–234)...

‒	 Римски правници су познавали различите класификације ствари 
(Милошевић 2014, 224–234)

Страна имена која се помињу у реченици треба да буду 
транскрибована, а у заградама их треба поновити и оставити у 
оригиналу. У списку литературе страна имена се не транскрибују:

–	 Према Коциолу (Koziol 1997, 73–87)...

–	 О томе је опсежно писао Коциол (Koziol 1997, 73–87).

–	 Koziol, Helmut. 1997. Österreichisches Haftpflichtrecht, Band I: 
Allgemeiner Teil. Wien: Manzsche Verlags– und Universitätsbuch
handlung.

Пожељно је да у цитатима у тексту буде наведен податак о броју 
стране на којој се налази део дела које се цитира.

Исто тако и / Исто / Као и Константиновић (1969, 125–127);

Према Бартош (1959, 89 фн. 100) – тамо где је фуснота 100 на 89. 
страни;

Као што је предложио Бартош (1959, 88 и фн. 98) – тамо где фусно-
та 98 није на 88. страни.

Пре броја стране не треба стављати ознаку „стр.“, „p.“, „f.“ или слично.

Изузетно, тамо где је то прикладно, аутори могу да користе цитате 
у тексту без навођења броја стране дела која се цитира. У том случају 
аутори могу, али не морају да користе неку од назнака као што су: ви-
дети, посебно видети, видети на пример и др.

(видети, на пример, Бартош 1959; Симовић 1972)

(видети посебно Бакић 1959)

(Станковић, Орлић 2014)

Један аутор

Цитат у тексту (Т): Као и Илај (Ely 1980, број стране), тврдимо 
да...

Навођење у списку литературе (Л): Ely, John Hart. 1980. Democracy 
and Distrust: A Theory of Judicial Review. Cambridge, Mass.: Harvard 
University Press.
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Т: Исто као и Аврамовић (2008, број стране), тврдимо да...

Л: Аврамовић, Сима. 2008. Rhetorike techne – вештина беседништва и 
јавни наступ. Београд: Службени гласник – Правни факултет Универзи-
тета у Београду.

Т: Васиљевић (2007, број стране),

Л: Васиљевић, Мирко. 2007. Корпоративно управљање: правни аспек-
ти. Београд: Правни факултет Универзитета у Београду.

Два аутора

Т: Као што је указано (Daniels, Martin 1995, број стране),

Л: Daniels, Stephen, Joanne Martin. 1995. Civil Injuries and the Politics of 
Reform. Evanston, Ill.: Northwestern University Press.

Т: Као што је показано (Станковић, Орлић 2014, број стране),

Л: Станковић, Обрен, Миодраг Орлић. 2014. Стварно право. Београд: 
Номос.

Три аутора

Т: Као што су предложили Сесил, Линд и Бермант (Cecil, Lind, Bermant 
1987, број стране),

Л: Cecil, Joe S., E. Allan Lind, Gordon Bermant. 1987. Jury Service in 
Lengthy Civil Trials. Washington, D.C.: Federal Judicial Center.

Више од три аутора

Т: Према истраживању које је спровео Тарнер са сарадницима (Turner 
et al. 2002, број стране),

Л: Turner, Charles F., Susan M. Rogers, Heather G. Miller, William C. Miller, 
James N. Gribble, James R. Chromy, Peter A. Leone, Phillip C. Cooley, Thomas 
C. Quinn, Jonathan M. Zenilman. 2002. Untreated Gonococcal and Chlamydial 
Infection in a Probability Sample of Adults. Journal of the American Medical 
Association 287: 726–733.

Т: Поједини аутори сматрају (Варади et al. 2012, број стране)...
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Л: Варади, Тибор, Бернадет Бордаш, Гашо Кнежевић, Владимир 
Павић. 2012. Међународно приватно право. 14. издање. Београд: Прав-
ни факултет Универзитета у Београду.

Институција као аутор

Т: (U.S. Department of Justice 1992, број стране)

Л: U.S. Department of Justice. Office of Justice Programs. Bureau of Justice 
Statistics. 1992. Civil Justice Survey of State Courts. Washington, D.C.: U.S. 
Government Printing Office.

Т: (Завод за интелектуалну својину Републике Србије 2015, број 
стране)

Л: Завод за интелектуалну својину Републике Србије. 2015. 95 година 
заштите интелектуалне својине у Србији. Београд: Colorgraphx.

Дело без аутора

Т: (Journal of the Assembly 1822, број стране)

Л: Journal of the Assembly of the State of New York at Their Forty-Fifth 
Session, Begun and Held at the Capitol, in the City of Albany, the First Day of 
January, 1822. 1822. Albany: Cantine & Leake.

Цитирање више дела истог аутора

Клермонт и Ајзенберг сматрају (Clermont, Eisenberg 1992, број стра-
не; 1998, број стране)...

Баста истиче (2001, број стране; 2003, број стране)...

Цитирање више дела истог аутора из исте године

Т: (White 1991a, page)

Л: White, James A. 1991a. Shareholder-Rights Movement Sways a Number 
of Big Companies. Wall Street Journal. April 4.
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Истовремено цитирање више аутора и дела

(Grogger 1991, број стране; Witte 1980, број стране; Levitt 1997, број 
стране)

(Поповић 2017, број стране; Лабус 2014, број стране; Васиљевић 
2013, број стране)

Поглавље у књизи

T: Холмс (Holmes 1988, број стране) тврди...

Л: Holmes, Stephen. 1988. Precommitment and the Paradox of Democracy. 
195–240. Constitutionalism and Democracy, ed. John Elster, Rune Slagstad. 
Cambridge: Cambridge University Press.

Поглавље у делу које je издато у више томова

T: Шварц и Сајкс (Schwartz, Sykes 1998, број стране) тврде супротно.

Л: Schwartz, Warren F., Alan O. Sykes. 1998. Most-Favoured-Nation 
Obligations in International Trade. 660–664. The New Palgrave Dictionary of 
Economics and the Law, Vol. II, ed. Peter Newman. London: MacMillan.

Књига са више издања

Т: Користећи Гринов метод (Greene 1997), направили смо модел 
који...

Л: Greene, William H. 1997. Econometric Analysis. 3. ed. Upper Saddle 
River, N.J.: Prentice Hall.

T: (Поповић 2018, број стране), Р: Поповић, Дејан. 2018. Пореско пра-
во. 16. издање. Београд: Правни факултет Универзитета у Београду.

Навођење броја издања није обавезно.

Поновно издање – репринт

T: (Angell, Ames [1832] 1972, 24)

Л: Angell, Joseph Kinniaut, Samuel Ames. [1832] 1972. A Treatise on the 
Law of Private Corporations Aggregate. Reprint, New York: Arno Press.



Упутство за ауторе (стр. 201–211)

208	 Анали ПФБ 1/2025Анали ПФБ 1/2025

Чланак

У списку литературе наводе се: презиме и име аутора, број и година 
објављивања свеске, назив чланка, назив часописа, година излажења 
часописа, странице. При навођењу иностраних часописа који не нуме-
ришу свеске тај податак се изоставља.

T: Тај модел користио је Левин са сарадницима (Levine et al. 1999, 
број стране)

Л: Levine, Phillip B., Douglas Staiger, Thomas J. Kane, David J. Zimmerman. 
1999. Roe v. Wade and American Fertility. American Journal of Public Health 
89: 199–203.

T: На то је указао Васиљевић (2018, број стране)

Л: Васиљевић, Мирко. 2/2018. Арбитражни уговор и интеркомпа
нијскоправни спорови. Анали Правног факултета у Београду 66: 7–46.

T: Орлић истиче утицај упоредног права на садржину Скице (Орлић 
2010, 815–819).

Л: Орлић, Миодраг. 10/2010. Субјективна деликтна одговорност у 
српском праву. Правни живот 59: 809–840.

Цитирање целог броја часописа

T: Томе је посвећена једна свеска часописа Texas Law Review (1994).

Л: Texas Law Review. 1993–1994. Symposium: Law of Bad Faith in Contracts 
and Insurance, special edition 72: 1203–1702.

T: Осигурање од грађанске одговорности подробно је анализирано у 
часопису Анали Правног факултета у Београду (1982).

Л: Анали Правног факултета у Београду. 6/1982. Саветовање: Нека 
актуелна питања осигурања од грађанске одговорности, 30: 939–1288.

Коментари

T: Смит (Smith 1983, број стране) тврди...

Л: Smith, John. 1983. Article 175. Unjust Enrichment. 195–240. 
Commentary to the Law on Obligations, ed. Jane Foster. Cambridge: Cambridge 
University Press.
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T: Према Шмаленбахy (Schmalenbach 2018, број стране), јасно је да...

Л: Schmalenbach, Kirsten. 2018. Article 2. Use of Terms. 29-Л: Томић, 
Јанко, Саша Павловић. 2018. Упоредноправна анализа прописа у об-
ласти радног права. Радни документ бр. 7676. Институт за упоредно 
право, Београд.

T: (Glaeser, Sacerdote 2000)

Л: Glaeser, Edward L., Bruce Sacerdote. 2000. The Determinants of 
Punishment: Deterrence, Incapacitation and Vengeance. Working Paper No. 
7676. National Bureau of Economic Research, Cambridge, Mass.

Лична кореспонденција/комуникација

T: Као што тврди Дамњановић (2017),

Л: Дамњановић, Вићентије. 2017. Писмо аутору, 15. јануар.

T: (Welch 1998)

Л: Welch, Thomas. 1998. Letter to author, 15 January.

Стабилни интернет протокол (URL)

T: Према Заводу за интелектуалну својину Републике Србије (2018),

Л: Завод за интелектуалну својину Републике Србије. 2018. Годишњи 
извештај о раду за 2017. годину. http://www.zis.gov.rs/o-zavodu/godisnji-
izvestaji.50.html, последњи приступ 28. марта 2018.

T: According to the Intellectual Property Office (2018)

Л: R.S. Intellectual Property Office. 2018. Annual Report for 2017. http://
www.zis.gov.rs/about-us/annual-report.106.html, last visited 28 February 
2019.

У штампи

T: (Богдановић 2019, број стране)

Л: Богдановић, Лука. 2019. Економске последице уговарања клаузуле 
најповлашћеније нације у билатералним инвестиционим споразумима. 
Номос, том 11, у штампи.

http://www.zis.gov.rs/o-zavodu/godisnji-izvestaji.50.html
http://www.zis.gov.rs/o-zavodu/godisnji-izvestaji.50.html
http://www.zis.gov.rs/about-us/annual-report.106.html
http://www.zis.gov.rs/about-us/annual-report.106.html
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T: (Spier 2003, број стране)

Л: Spier, Kathryn E. 2003. The Use of Most-Favored-Nations Clauses in 
Settlement of Litigation. RAND Journal of Economics, vol. 34, in press.

Прихваћено за објављивање

T: У једном истраживању (Петровић, прихваћено за објављивање) по-
себно се истиче значај права мањинских акционара за функционисање 
акционарског друштва.

Л: Петровић, Марко. Прихваћено за објављивање. Права мањинских 
акционара у контексту функционисања скупштине акционарског 
друштва. Правни живот.

T: Једна студија (Joyce, прихваћено за објављивање) односи се на 
Колумбијски дистрикт.

Л: Joyce, Ted. Forthcoming. Did Legalized Abortion Lower Crime? Journal 
of Human Resources.

Судска пракса

Ф(усноте): Врховни суд Србије, Рев. 1354/06, 6. 9. 2006, Paragraf 
Lex; Врховни суд Србије, Рев. 2331/96, 3. 7. 1996, Билтен судске прак-
се Врховног суда Србије 4/96, 27; CJEU, case C-20/12, Giersch and Others, 
ECLI:EU:C:2013:411, пара. 16; Opinion of AG Mengozzi to CJEU, case 
C-20/12, Giersch and Others, ECLI:EU:C:2013:411, пара. 16.

T: За референце у тексту користити скраћенице (ВСС Рев. 1354/06; 
CJEU C-20/12 или Giersch and Others; Opinion of AG Mengozzi) конзи-
стентно у целом чланку.

Л: Не треба наводити судску праксу у списку коришћене литературе.

Закони и други прописи

Ф: Законик о кривичном поступку, Службени гласник РС 72/2011, 
101/2011, 121/2012, 32/2013, 45/2013 и 55/2014, чл. 2, ст. 1, тач. 
3; Regulation (EU) No. 1052/2013 establishing the European Border 
Surveillance System (Eurosur), OJ L 295 of 6/11/2013, Art. 2 (3); Directive 
2013/32/EU on common procedures for granting and withdrawing 
international protection (recast), OJ L 180 of 29/6/2013, 60, Art 6 (3).
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T: За референце у тексту користити скраћенице (ЗКП или ЗКП РС; 
Regulation No. 1052/2013; Directive 2013/32) конзистентно у целом 
чланку.

Л: Не треба наводити прописе у списку коришћене литературе.

4. ПРИЛОЗИ, ТАБЕЛЕ И СЛИКЕ

Фусноте у прилозима нумеришу се без прекида као наставак на оне 
у остатку текста.

Нумерација једначина, табела и слика у прилозима почиње са 1 
(једначина А1, табела А1, слика А1 итд., за прилог А; једначина Б1, та-
бела Б1, слика Б1 итд., за прилог Б).

На страни може бити само једна табела. Табела може заузимати 
више од једне стране.

Табеле имају кратке наслове. Додатна објашњења се наводе у напо-
менама на дну табеле.

Треба идентификовати све количине, јединице мере и скраћенице за 
све уносе у табели.

Извори се наводе у целини на дну табеле, без унакрсних референци 
на фусноте или изворе на другим местима у чланку.

Слике се прилажу у фајловима одвојено од текста и треба да буду 
јасно обележене.

Не треба користити сенчење или боју на графичким приказима. Ако 
је потребно визуелно истаћи поједине разлике, молимо вас да користи-
те шрафирање и унакрсно шрафирање или друго средство означавања.

Не треба користити оквир за текст испод или око слике.

Молимо вас да користите фонт Times New Roman ако постоји било 
какво слово или текст на слици. Величина фонта мора бити најмање 7.

Графици не садрже било какву боју.

Наслови слика су наведени и на засебној страници са двоструким 
проредом под називом – Легенда коришћених слика.

Слике не могу бити веће од 10 cm x 18 cm. Да би се избегло да сли-
ка буде значајно смањена, објашњења појединих делова слике треба да 
буду постављена у оквиру слике или испод ње.
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