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Women from ethnic, national, religious, and cultural minorities face distinct 
legal challenges in their struggle for gender equality. They are at constant risk 
of multiple discrimination as minority women, particularly with regard to their 
identity and religious rights. This is evident in matters of inheritance, wearing 
religious items in public, and issues related to sexual and domestic violence. 
International approaches to this problem are fragmented, with the ECtHR, UN 
HRC, and other international human rights bodies taking different approaches. 
This article will critically discuss the status of minority women’s rights in the 
jurisprudence of the ECtHR and will reflect on what the Court could learn from 
the practices of the UN HRC and other international human rights bodies.
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1. INTRODUCTION

Being part of a minority group, whether national, ethnic, religious, 
or cultural, frequently impacts the enjoyment of certain rights, particularly 
those related to identity, or one’s equal status and opportunities. Issues of 
gender equality, intertwined with one’s minority status, began to emerge 
at the international level in the second half of the 20th century, which 
coincided with the rise of affirmation of multiculturalism and respect for 
diversity. In this context, the European Court of Human Rights (ECtHR, or 
Strasbourg Court) and other international human rights bodies, such as the 
Inter-American Court of Human Rights (IACtHR), the United Nations Human 
Rights Committee (UN HRC, or the Committee) or the Committee on the 
Elimination of Discrimination against Women (CEDAW), have started being 
confronted with complex questions related to on gender equality and the 
rights of persons belonging to minority groups.

Some of these cases involved discrimination related to both gender and 
minority status and oftentimes required determining whether the actions 
of States violated the rights of women belonging to a minority group, as 
safeguarded by the European Convention on Human Rights (ECHR, or the 
Convention), the American Convention on Human Rights, the International 
Covenant on Civil and Political Rights (ICCPR), the Convention for the 
Elimination of all Forms of Discrimination against Women (CEDAW), and 
other international documents. As Ravnbøl (2010, 26) notes:

The language of CEDAW goes beyond the traditional 
gender-neutral formulated equality-norm and establishes 
a legal norm that recognises how women’s disadvantaged 
positions in society requires special measures in order to have 
de facto equality. CEDAW can thus function as a legal tool for 
minority women to comprehensively redress the gender-based 
discrimination they experience in society.

Unlike the CEDAW, the ECHR only contains a general prohibition of 
discrimination, having no special provision on gender equality. Furthermore, 
while the ICCPR contains a general provision guaranteeing individual or 
group rights of persons belonging to an ‘ethnic, religious or linguistic’ 
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minority, this is not the case with the ECHR.1 In addition, there is no 
internationally codified norm that protects the rights of minority women 
within the context of their gender and minority status.

In practice, the combination of both minority and gender statuses creates 
a double burden to their bearer, in particular in multinational States with a 
large number of immigrants or refugees. Indeed, ‘[i]n ways similar to migrant, 
refugee and minority women, indigenous women suffer from both gender 
discrimination and colonial perceptions of their cultures’ (Xanthaki 2019, 
11). Unfortunately, but not surprisingly, a woman belonging to a minority 
group is more vulnerable to discrimination than a man from the same group, 
both from outside the group and within, due to her perceived inferiority 
within the group. For example, there is a profusion of cases concerning the 
question of whether Muslim women can be exempted from laws that would 
force them to remove religious clothing. These women often face obstacles 
in accessing justice concerning their right to self-identification, and their 
particular rights as persons belonging to a minority. Frequently, their voices 
are silenced or ignored by political decision makers, or by democratic laws 
that were adopted by a majority.

The ECtHR, as well as the UN HRC and other international bodies, has 
examined cases concerning the religious freedom of individuals belonging 
to various minorities. Some of these cases regarded the right of women to 
wear religious clothing, such as headscarves or full-face veils,2 while others 
covered the rights of men to wear religious symbols,3 e.g. Sikh or Jewish 
men who may be required to remove their head covering in the same way 
that Muslim women would. However, cases concerning the rights of men 
and women belonging to a minority are very different in number and 

1 More precisely, Article 27 ICCPR reads as follows: ‘In those States in which 
ethnic, religious or linguistic minorities exist, persons belonging to such minorities 
shall not be denied the right, in community with the other members of their group, 
to enjoy their own culture, to profess and practise their own religion, or to use their 
own language.’
2 Exemli causa: Dahlab v. Switzerland, ECtHR, Application No. 42393/98, 15 
February 2001; Leyla Şahin v. Turkey, ECtHR (Grand Chamber), Application No. 
44774/98, 10 November 2005; S.A.S. v. France, ECtHR (Grand Chamber) Application 
No. 43835/11, 1 July 2014; Ebrahimian v. France, ECtHR, Application No. 64846/11, 
26 November 2015; Hebbadj v. France, UN HRC, Communication No. 2807/2016, 17 
July 2018, CCPR/C/123/D/2807/2016; Yaker v. France, UN HRC, Communication 
No. 2747/2016, 17 July 2018, CCPR/C/123/D/2747/2016.
3 Hamidović v. Bosnia and Herzegovina, Application No. 57792/15, 5 December 
2017; Mann Singh v. France, Application No. 24479/07, 13 November 2008; Mann 
Singh v. France, UN HRC, Communication No. 1928/2010, 19 July 2013, CCPR/
C/108/D/1928/2010.
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substance. Cases involving minority women are much more often brought 
before international jurisdictions than those involving minority men and go 
beyond the display of religious symbols. Thus, as highlighted by the United 
Nations Special Rapporteur on freedom of religion or belief, Professor Nazila 
Ghanea, ‘[s]ynergies between FORB [freedom of religion or belief] and 
women’s rights to equality are coherent to the human rights project in itself, 
necessary to the protection of both FORB and women’s equality, and provide 
the only way of effectively addressing intersectional concerns in the global 
community’ (Ghanea 2021, 92).

In the European context, the focus often lies on the conduct of State 
authorities in situations concerning gender and minority discrimination, 
and – if a case reaches the ECtHR – the focus moves to whether States enjoy 
a wide margin of appreciation. The Court adjudicates gender discrimination 
cases under its living instrument doctrine. However, when considering cases 
involving both gender equality and the rights of religious minority groups, 
the Court puts great emphasis on the margin of appreciation doctrine. 
Indeed, as noted by Elkayam-Levy:

[T]he Court did not elaborate in any of its statements 
about the inherent and complex conflict of gender equality 
and religious freedoms, and merely stated that the wearing 
of headscarf is ‘difficult to reconcile’ with the principle of 
gender equality. Regrettably, the Court preferred to make use 
of the Margin of Appreciation doctrine to deem questions of 
religious aspirations of women as not fitting to its supervision 
and oversight. These observations are extremely concerning 
especially in light of the special status the Court enjoys 
worldwide as a source of inspiration which resonate in 
numerous international and national decisions concerning 
human rights issues (2014, 1215).

The Court thereby contributes to enhancing the power of State authorities 
to prioritise important societal values, such as common or public interests, 
or societal concepts such as ‘living together“‘, over individual interests.

Despite the importance placed by the Court and High Contracting Parties 
to the Convention on achieving gender equality,4 and keeping in mind the 
Court’s requirement that States must present ‘very weighty reasons’ to justify 

4 See also ECtHR (Grand Chamber), Konstantin Markin v. Russia, Application No. 
30078/06, 22 March 2012, para. 127.
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differential treatment of women and men,5 a certain level of discrepancy 
exists in its approach to the rights of women from minority groups. Namely, 
while the Court often grants States a narrow margin of appreciation in 
gender equality cases,6 this is not often the case in judgments concerning 
the rights of minority women. This represents a notable difference to the 
approach taken by the UN HRC in these matters.7 Against this background, 
this article argues that the approach of the ECtHR to the protection of 
minority women could be strengthened by borrowing from the practice 
of the UN HRC and other international bodies. The particular focus of this 
article lies in the intersection between the rights of women and the rights 
of persons belonging to minority groups, as well as between the protection 
against discrimination and the substantive rights guaranteed by the ECHR. 
A deeper analysis of the rights of women belonging to national, ethnic, 
religious, and cultural minorities is necessary to identify the best approach 
to protecting their rights, as well as to challenging gender inferiority and 
combating discriminatory practices, which are sometimes supported by 
national laws.

Furthermore, a clarification about the scope of this article has to be made. 
While the article might contribute to better understanding of the unfortunate 
fragmentation of international human rights law on these issues and add to 
the growing and much-needed literature on this more general topic,8 this 
is not its primary purpose. The article’s primary focus is also not to add to 
the wide literature critically discussing some of the judgments examined 
throughout the text (such as the ones on full face veils). Rather, by building 
on the author’s experience as an ECtHR judge and member of the UN HRC, 
this article reflects on certain more general aspects of the ECtHR’s case law 
on minority women and how this could be enhanced by considering the 
practice of other human rights bodies, particularly the UN HRC,9 but also the 

5 ECtHR, Abdulaziz, Cabales and Balkandali v. UK, Application No. 9214/80, 
9473/81, 9474/81, 28 May 1985, para. 78.
6 ECtHR, Emel Boyraz v. Turkey, Application No. 61960/08, 2 December 2014, 
para. 51.
7	 See	 Jelić,	 Mühler	 2022,	 20–21	 for	 a	 comparative	 overview	 of	 the	 margin	 of	
appreciation. 
8 See e.g. Ajevski 2015; Brems, Ouald-Chaib 2018.
9 As it has been stated by Nazila Ghanea, the United Nations Special Rapporteur 
on freedom of religion or belief, ‘the UN Human Rights Committee is best placed 
within the UN system to address synergies concerning women, equality, and 
FORB [freedom of religion or belief]. Indeed the UN Human Rights Committee has 
been able to address women’s equality very effectively in a number of its General 
Comments. However, it has not yet taken the opportunity to focus attention on 
synergies between women’s rights to equality and FORB’ (Ghanea 2021, 91).
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CEDAW and the IACtHR. In this sense, the article is in line with the broader 
ambition to bring together reflections of both practitioner and academic and 
identify gaps in the protection of women’s human rights and solutions for 
its improvement.

The article proceeds as follows. Section 2 discusses some of the most 
common challenges faced by minority women in exercising their rights 
as outlined in the ECtHR case law. Section 3 then moves to analyse in 
greater depth the approach of the ECtHR in cases regarding intersectional 
discrimination suffered by minority women. It shows that in these cases 
the ECtHR is rather reticent to find violations of the general prohibition of 
discrimination enshrined in Article 14 of the ECHR and argues for a change 
in this approach to better address the nature of the violation of minority 
women’s rights. In Sections 3 and 4, the article further argues that the 
ECtHR’s approach in cases involving the discrimination of minority women 
could be enriched by borrowing from the UN HRC and other international 
bodies, particularly the CEDAW and the IACtHR.

2. CHALLENGES TO MINORITY WOMEN’S RIGHTS AND THE 
CASE LAW OF THE ECTHR

Protecting the rights of women belonging to national, ethnic, religious, 
and cultural minorities presents numerous challenges. Some challenges 
stem from the fact that national laws do not recognise the need for additional 
protection for minority women, who suffer a double burden as women 
within a minority group. Other challenges are reflected in national practices 
that limit the exercise of certain rights in order to balance conflicting 
interests. Examples of this include cases concerning the exercise of freedom 
of religion through the display of religious symbols.10 In such cases, States 
often disregard the rights of women within minority groups for the sake of 
upholding shared social interests or the rights of others, as seen in the S.A.S. 
v. France case.11

As highlighted in Brems (2021), ‘[a] manifest finding from the [ECtHR] 
case law analysis is the gender blindness of the Court in cases of applicants 
claiming the right to gender-specific religious practice’.

10 See Brems 2021 for an in-depth analysis of the ECtHR case law concerning 
women and religion.
11 ECtHR (Grand Chamber), S.A.S. v. France, Application No. 43835/11, 1 July 2014.
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The problem often arises when some religions introduce differences in 
the treatment of men and women, such as prescribing particular clothing 
that secular laws do not allow. Attempts to solve this problem (such as 
policies banning burqas) can create even greater disparity when women 
are forced to choose between complying with the law and complying with 
their religion. In general, the Court’s stance has been unfavourable toward 
religion in such situations. It has not accepted arguments from women that 
they are acting of their own accord when adhering to religious restrictions.12

In the S.A.S. case, the applicant complained of the violation of Articles 8 
and 9 (right to private life and the freedom of religion) due to a prohibition 
of the full-face veil in France, which she argued she wore based on her free 
will, without any external constraints. The Grand Chamber accepted France’s 
national policy of ‘living together’ – which implied being able to see each 
other’s face – as a legitimate aim and decided with caution that there was 
no violation of the applicant’s rights. Despite the fact that the central point 
of the case was a minority woman’s religious right, the Court followed the 
approach established for a majority Muslim woman in Turkey and granted 
the respondent State a wide margin of appreciation, like in Leyla Sahin v. 
Turkey where it emphasised the prevalence of the principle of secularism, 
the value of pluralism, and respect of the rights of others. In analysing the 
case, Brems noted:

In SAS however, the Grand Chamber recognized that the 
applicant could claim indirect discrimination, in that ‘as a 
Muslim woman who for religious reasons wishes to wear the 
full-face veil in public, she belongs to a category of individuals 
who are particularly exposed to the ban in question and to 
the sanctions for which it provides’. However, it ultimately 
dismissed the claim by referring to the reasons that lead to the 
finding of absence of violation of article 9 ECHR. Arguably, the 
reasoning building on the intersectional reference person of 
the ‘Muslim woman who...’ is nevertheless an important step 
forward toward intersectionality reasoning regarding women 
and religion. However, there has been no follow– up to this, as 
regrettably in none of the three cases of this type in the corpus 
that came after SAS (Ebrahimian, Osmanoglu and Lachiri) did 
the applicants make an argument of gender discrimination. 
It can thus be concluded that the Court, partly as a result of 
framing by the applicants, has in several cases had a blind 

12 ECtHR (Grand Chamber), S.A.S. v. France, Application No. 43835/11, 1 July 2014.
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spot for intersectionality, and in particular for the gendered 
interests that were at stake [...] [D]econstructing harmful 
intersectional stereotypes would be an appropriate way for 
the ECtHR to address the intersectional dimensions of cases 
involving women and religion (Brems 2021).

This case exposed the more complex issue of protecting minority rights 
within a democratic system without creating a direct conflict between the 
elected representatives of the majority (majority rule) and the judiciary. 
Nevertheless, challenges to the rule of the majority at the national level can 
be found in the ECtHR case law as further discussed in Section 4.

Through such firm positions of the ECtHR in cases like S.A.S., questions 
over whether, for example, wearing a religious symbol such as a veil or burka 
demonstrates religious identity or is a means of religious practice are pushed 
aside. Although a wide range of issues fall within this pattern (including the 
preservation of identity, the demonstration of religious identity, religious 
practice, education, health care – which encompasses reproductive health, 
inheritance rights, property rights, employment, political participation, and 
protection from violence), international norms are modest, and the case law 
has yet to be adequately developed.

Limits to the freedom of thought, conscience, and religion are evident 
in more cases concerning Article 9 of the Convention. The Court will hear 
Article 9 cases concerning the treatment of women, even if no women 
have objected.13 Furthermore, it does not seem to allow for exceptions to 
requirements that women claim on religious grounds.14 The Court has also 
declined to intervene in the workings of religious organisations, even when 
they could impact women.15 The absence of a minimum common standard 
among States on these issues creates legal complexities at the national 
level. Similarly, the lack of a European consensus as a guiding principle for 
judgments creates difficulties at the international level. This is a challenge 
per se.

However, it seems that States are satisfied with the status quo. It is likely 
that States expect the decisions of domestic courts to remain unchallenged, 
while relying on the ECtHR’s willingness to apply a wide margin of 

13 Staatkundig Gereformeerde Partĳ v. the Netherlands, ECtHR, Application No. 
58369/10, 10 July 2012.
14 ECtHR, El Morsli v. France, Application No. 15585/06, 4 March 2008.
15 ECtHR, Williamson v. the United Kingdom, Application No. 27008/95, 17 May 
1995; ECtHR, Karlsson v. Sweden, Commission (dec.), Application No. 12356/86, 8 
September 1988.
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appreciation to these issues. Unfortunately, one could wonder where human 
rights are situated in all of this. It can appear that State authorities look 
at the issue from the perspective of the majority, and thus fail to adopt a 
holistic approach to rights and freedoms, concrete circumstances, and the 
situation at hand.

Other challenges faced by minority women stem from the conflict 
between the rules of universally applicable State laws established by the 
majority, and the distinct rules and traditions of the minority. An example 
of specific conflicts between national laws, notably between Sharia law and 
Greek civil law in family matters as previously mentioned, could be observed 
in the case of Molla Sali.16 In this case the Court found a dual violation: of 
Article 14 of the Convention and Article 1 of Protocol No. 1. It concluded 
that there was no objective or logical justification for differential treatment 
between the beneficiary of a will created in accordance with the Civil Code 
by a testator of non-Muslim and of Muslim faith. The Court found that States 
were not obligated to create a specific legal system to grant privileges to 
religious groups under the principle of the freedom of religion.17 However, if 
a State had established such a system, it was required to apply the criteria 
fairly, without discrimination toward any group or members of that group. 
Denying a religious minority, the ability to voluntarily choose to follow 
ordinary laws was not only discriminatory, but also violated their right to 
self-identification, which is crucial in safeguarding minority interests. The 
right to choose also included the right to opt out of one’s minority status, 
which must be respected by both the State and other members of the 
minority. No treaty or instrument compelled anyone to submit to a minority 
protection regime against their wishes.18

The double burden faced by minority women such as in Molla Sali raises 
questions over the appropriate legal approach to deal with intersectional 
cases and the increased obstacles minority women encounter when seeking 

16 ECtHR (Grand Chamber), Molla Sali v. Greece, Application No. 20452/14, 19 
December 2018.
17 See Brems (2021), ‘The Court’s willingness to embrace freedom from religion 
arguments as opposed to freedom of religion arguments is revealing in the first 
place regarding a negative attitude to religion, or more specifically Islam. In 
combination with an argument that situates the harm from (Islamic) religion in its 
attitude toward women, this contributes to an image of Muslim women as helpless 
victims in need of liberation.’
18 With the same ultimate goal of empowering minority women’s autonomy and 
self-identification, the Court ruled in Muñoz Díaz v. Spain that denying recognition 
of a Roma marriage for the purpose of determining eligibility for a survivor’s 
pension violates the ECHR. ECtHR, Muñoz Díaz v. Spain, Application No. 49151/07, 
8 December 2009.
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resolution over various issues. In what follows, this article discusses in 
greater depth the issue of intersectional discrimination in the ECtHR case 
law regarding minority women, arguing that the protection of Article 14 of 
the ECHR against such discrimination should be strengthened. As highlighted 
in Brems (2021):

The key part in most of the Court’s judgments and decisions, 
is its reasoning under the question whether a certain rights 
restriction (e.g. under article 9) or unequal treatment (under 
article 14) is necessary and proportionate in relation to a 
particular legitimate aim. This is the sphere in which the Court 
has developed most of its recurring lines of reasoning, modes 
of interpretation and analytical tools. In this framework, the 
Court has a lot of room to develop new frames and lenses. At 
the same time, this is the part of the judgment that is decisive 
toward the outcome in most cases on the merits. Hence it is 
submitted that this is an appropriate environment for the 
Court in which to develop an intersectional analysis.

3. MINORITY WOMEN, INTERSECTIONAL DISCRIMINATION, AND 
ARTICLE 14 OF THE ECHR

The prohibition of discrimination, as enshrined in Article 14 of the 
ECHR, is the standard for safeguarding the rights of minority women in 
an intersectional context. These cases are complex due to the many forms 
that discrimination can take, which present judges with the challenge of 
deciding whether violations should be examined separately or cumulatively. 
This complexity is highlighted by Chow (2016, 466), who observed that ‘[t]
he acknowledgement of the overlapping and relational dynamics of multiple 
forms of discrimination was a strong indication of intersectional thinking’. 
This involves the issue of addressing discrimination against women 
belonging to a minority group, as sui generis discrimination:

[...] in the context of the UN human rights treaty bodies, 
the need to incorporate alternative perspectives to address 
the simultaneous effects of gender and race on women was 
identified as early as the late 1990s. However, subsequent 
efforts to incorporate intersectional perspectives were 
not without difficulties. The primary reason was because 
the UN human rights treaties were drafted in a way that 
compartmentalized issues concerning women, race and other 
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social categories. Apart from CEDAW, where issues of minority 
women clearly come into scope, it was unclear at the time that 
the gender-neutral language used in other conventions (such 
as CERD) warranted the committees placing a special emphasis 
on minority women. It was even thought that such an emphasis 
would lead to competing mandates between treaty bodies 
(Chow 2016, 465),

and

The elaboration of special frameworks for specific groups 
as minorities and women provide protection where general 
human rights law is inadequate. However, it must be borne 
in mind that within this process of special rights protection 
ensured in separate treaties/declarations exists a risk of 
reproducing a tendency within human rights law of isolation 
(ghettoisation) of subjects of rights in ‘special’ categories 
with special measures. This indirectly opens a door for 
reluctant states to avoid responsibility either by claiming 
lack of resources to deal with the ‘special’ problem, avoiding 
ratification, or presenting significant reservations as have been 
seen with regard to CEDAW and its Optional Protocol. Thereby, 
an inherent paradox appears within the framework on special 
rights. The very measures meant for inclusion and protection 
of groups traditionally excluded from the law may in practice 
unintentionally reproduce the isolation of the group within 
international human rights law. This is a problem that becomes 
even more complex in the case of Romani women and minority 
women in general. On the one hand minority women fall into 
two categories of specific rights, minority and women’s rights, 
in addition to general human rights law. On the other hand, they 
are often excluded from these rights discourses because the 
women specific law does not specifically address the minority 
issue and vice versa, and general human rights law has vague 
provisions on women and minorities. Consequently, minority 
women on many occasions become subjects out of place within 
international legal human rights (Ravnbøl 2010, 26),

and
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The neglect/exclusion of minority women’s human rights 
issues is only one empirical example of the pitfalls that may 
arise in a thematically separated human rights system because 
in reality people do not live ‘single-issue’ lives (Ravnbøl 2010, 
43).

Instances of intersectionality19 have prompted critiques of existing 
anti-discrimination laws and their application. A pioneer in these critiques 
is Kimberlé Crenshaw, who argued that the prevailing concept of sex 
discrimination typically relies on the experiences of white women, while 
the standard of race discrimination is often drawn from the experiences 
of the most advantaged Black individuals (Crenshaw 1989, 150). 
Consequently, the definitions of race and sex discrimination encompass 
only a limited range of experiences, which do not include instances of 
bias against Black women.20 Similar critiques were expressed regarding 
discrimination based on other factors that intersect with sex discrimination 
(such as ethnicity, age, and sexual orientation), with scholars questioning 
the extent to which human rights law is properly equipped to deal with 
the issue of intersectionality.21 In fact, Chow (2016, 454–455) noted that 
‘[t]he limitation of intersectionality is exemplified in the works of the UN 
human rights treaty bodies in the context of minority women. Many often 
cultural and religious practices are deemed „harmful“ and discriminatory, 
but the women who practice them may not agree that these practices are 
discriminatory. This raised difficult issues regarding whether human rights 
law could properly accommodate their multiple identities (both as women 
and as members of their cultural group)’. Scholars therefore agree that 
discrimination against minority women must be assessed as a common 
violation that is specific to the experiences of other women belonging 
to the given minority.22 From a practical point of view, it is important 
to acknowledge that women from minority groups form part of smaller 

19 See Chow (2016, 457 ff.) for further developments on the concept of 
intersectionality.
20 Ibid. For more reflections on the development of intersectionality as a field 
of study, see Cho, Sumi, Kimberlé Williams Crenshaw, Leslie McCall (eds.). 2013, 
Intersectionality: Theorizing Power, Empowering Theory, Signs 38(4).
21 See Theilen 2023; Atrey, Dunne 2020; Xenidis 2020; Atrey 2019.
22 Fredman correctly explains that intersectional discrimination does not equate to 
‘simply adding two [or more] kinds of discrimination together’. Rather, by building 
on Crenshaw’s work, she shows that intersectional discrimination results from the 
synergy – or the cumulative effect – of different grounds of discrimination. Using 
the example of Black women, Fredman shows that the disadvantage they suffer due 
to the intersectional discrimination based on race and sex ‘is not the same as that 
experienced by white women or black men’ (Fredman 2011, 140).
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segments within the population, which are themselves often very diverse. 
Thus, there is no single way of handling cases under the larger framework 
of ‘women from minority groups’. Rather, a case-by-case analysis requires 
legal mechanisms that go beyond pure anti-discrimination norms.

When analysing substantive rights within the unique context of 
women from minority groups, other legal mechanisms, aside from 
anti-discrimination legislation, come into play. An exemplary case in this 
regard is J. I. v. Croatia.23 The Court’s findings regarding Article 3 that ‘the 
applicant was [a] highly traumatized young woman of Roma origin, who 
had been the victim of appalling sexual abuse by a close family member at 
a very early age’24 emphasised the essential combination of the applicant’s 
age, gender, and ethnicity, which contributed to the Court’s assessment of 
her vulnerability. Therefore, the Court decided to grant a narrower margin 
of appreciation and impose a broader positive obligation on the State 
to protect the applicant’s substantive rights and allow her access to legal 
remedies. However, in contrast to this commendable approach, the Court 
has been less willing to narrow the margin of appreciation in other sensitive 
cases concerning religious rights, such as those involving the disclosure of 
burqas or full-face veils. Brems (2021) pointed out that ‘[w]omen practicing 
a minority religion (or a minority praxis of a majority religion), are typical 
intersectional rights holders’.

In cases concerning the rights of minority women, the Court has often 
favoured one approach over another by using the principle of jura novit curia, 
whereby acting as a master of characterisation of the law.25 Considering the 
ancillary nature of Article 14, it is important to highlight that the presence 
of this principle in the Court’s assessment is crucial for reinforcing the 
discriminatory nature of a breach of substantive rights, in particular where 
the applicant failed to invoke Article 14 in her application. In such situations, 
highlighting a general and unjustified differentiation in treatment directed 
at certain minority groups offers a more comprehensive picture of the 
circumstances and allows for a better assessment of an applicant’s individual 
situation in relation to the alleged violation of a substantive right. This 
contrast is most evident when comparing the gendered wearing of religious 
symbols with cases of sexual abuse: in the former, general State measures 

23 ECtHR, J.I. v. Croatia, Application No. 35898/16, 8 September 2022.
24 Ibid., para 86.
25 Molla Sali v. Greece, para. 85; ECtHR (Grand Chamber), Abdi Ibrahim v. Norway, 
Application No. 15379/16,10 December 2021, para. 136. See Möschel (2022) for 
further development on the jura novit curia principle in the ECtHR case law.
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target the combination of ‘women + Muslim’; in the latter, the immediate 
legal concern is not on discrimination as a characteristic, but rather on the 
ill-treatment that the person suffered. Bond (2005, 6) explains:

Women who inhabit the interstices, who live intersectionality 
on a daily basis, do not simply experience gender discrimination 
that is complicated by another form of discrimination. 
This limited understanding of intersectionality amounts 
to a ‘gender-plus’ formulation of discrimination, in which 
women may experience gender discrimination that is merely 
compounded by another form of discrimination. This ‘additive’ 
understanding of discrimination is limited and does not reflect 
the ways in which race and gender discrimination, for example, 
are mutually reinforcing and result in a form of discrimination 
that is fundamentally different from race discrimination, 
gender discrimination, and race + gender discrimination.

An illustrative case is J.I. v. Croatia mentioned above, in which the link with 
the applicant’s rights as a member of a minority group could be treated solely 
under the prism of substantial rights. In this case, the Court identified the 
applicant, who was a victim of a horrendous sexual assault by a close family 
member at a very early age, as a deeply traumatised young woman of Roma 
ancestry.26 The victim’s inferiority and vulnerability are evident in this case. 
The Court found that there was a violation of Article 3 of the Convention due 
to the severe trauma she suffered and her feelings of helplessness in the face 
of future victimisation. The police’s failure to comprehend the significance of 
her charges fell contrary to domestic law.27 While the discrimination aspect 
was not favoured by the Court’s findings, it recognised the double burden 
that may fall on women belonging to minority groups: first, the Court clearly 
identified the applicant’s suffering from domestic violence, which is shared 
by one in three women in Europe;28 second, the Court showed readiness 
to accept that her Roma origin might have prevented her from accessing 
an effective legal remedy. However, it rejected this claim due to a lack of 
evidence.

26 J.I. v. Croatia, para. 86.
27 Ibid., para. 89.
28 European Commission 2022.
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In some cases where the victim is a woman from a minority group, 
overlooking the discriminatory aspect of the case cannot be justified, such 
as in V.C. v. Slovakia.29 This application concerned the sterilisation of a Roma 
woman without her informed consent, while she was giving birth. The 
unanimous Court ruling found a violation of Articles 3 and 8 of the ECHR.30 
Nevertheless, it considered an analysis under Article 14 to be unnecessary.31 
The	very	strong	dissenting	opinion	of	Judge	Mijović	highlighted	the	existence	
of a discriminatory State policy and argued that intersectional discrimination 
was at the heart of the case.32 Bond (2005, 4–5) elucidates this perspective:

The forced or coercive sterilization of Roma women in 
Slovakia violates a number of women’s rights, including the 
right to liberty and security of the person, the right to found 
a family, the right to the highest attainable standard of health, 
and the right to sexual non-discrimination. Patriarchal attitudes 
within the medical community contribute to the widespread 
notion that women do not and should not make autonomous 
decisions regarding their own reproductive lives.

and

Targeted for discrimination on the grounds of both race 
and gender, Romani women in Slovakia provide a compelling 
illustration of intersectional human rights abuses.

Judge	 Mijović	 has	 rightly	 disagreed	 with	 the	 majority’s	 decision	 not	
to investigate this facet of the case under Article 14. It seems pertinent 
to underline the importance of analysing Article 14 in future gender 
discrimination cases, where the circumstances indicate the existence of 
a double burden, multiple discrimination, and/or majoritarian rule. To 
conclude, ‘[t]he experience of the Romani population in Slovakia illustrates 
the need for intersectional remedies in human rights practice. Individuals 
do not experience compartmentalized forms of human rights abuses that 
may be neatly packaged as ‘gender discrimination’ or ‘race discrimination’. 
As the example of Romani women demonstrates, women and others who 

29 V.C. v. Slovakia, ECtHR, Application No. 18968/07, 8 November 2011, para. 180. 
See Rubio-Marín, Möschel 2015 for a possible scholarly explanation of the reason 
why the ECtHR overlooked Article 14.
30 V.C. v. Slovakia.
31 Ibid., para. 180.
32	 Dissenting	Opinion	of	judge	Ljiljana	Mijović	regarding	V.C. v. Slovakia.
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experience multiple forms of human rights abuses operating simultaneously 
cannot fully benefit from a remedial system that artificially fragments human 
rights violations.’33

4. THE MAJORITY RULE AND THE RIGHTS OF MINORITY WOMEN: 
LESSONS FROM THE UN HRC

Protecting minority rights often requires judges to challenge decisions 
taken by the majority in a democratic legislative process. Democratic 
decisions taken by the majority are the bedrock of our democracies, and 
this is not to be challenged. Nonetheless, it is not unrealistic to advocate and 
appeal for far-reaching judicial interventionism to protect individual rights 
when they are neglected by the rules adopted by the majority. However, the 
judicial review of politically sensitive and divisive issues must be extremely 
careful. As stated by Elkayam-Levy (2014, 1177), ‘this is a debate on states’ 
recognition and respect of minority groups’ traditions and the inevitable 
collision with democratic values. The issue raises questions of whether and 
how states should accommodate or set limits to religious, cultural, ethical 
and other beliefs. The complexity deepens as democratic countries protect 
conflicting ideals; for instance, freedom of religion and freedom to manifest 
one’s religion versus freedom from religion, secularism and gender equality’.

Safeguarding minority rights is a contentious issue in democratic legal 
systems with a separation of powers, involving a conflict between majority 
decision-making and protecting the interests of minority groups. This 
creates the challenge in reconciling conventional methods of protecting 
the individual human rights of citizens with the necessity of additional 
protections of specific rights inherent to minority groups and the identities 
of individuals belonging to these group.

Safeguarding human rights through individual lawsuits is the standard 
in contemporary legal protection. At the same time, minority rights are an 
integral part of human rights oversight. Recognising the importance of a 
system that upholds both human and constitutional rights, it is clear that a 
watchdog is needed to prevent the abuse of majority rule.

33 Ibid., 9.
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In this context, ‘[i]ntersectionality in the treaty body practice sought to 
identify and unravel different configurations of inequality in specific social 
settings affecting individuals belonging to simultaneous memberships’ 
(Chow 2016, 471–472).

Intersectional cases are challenging in part because they involve diverse 
minority populations that are at great risk of isolation, marginalisation, and 
discrimination. Consequently, the situation of women from national, ethnic, 
religious, and sexual minorities is often misunderstood by democratically 
elected legislatures. The recent ECtHR case of Abdi Ibrahim v. Norway 
concerned the rights of a mother belonging to a cultural minority and 
the interplay with the State’s adoption policy.34 The general policy on the 
adoption of children, which reflects the majority rule in Norway, actually 
limited the rights of a mother belonging to a minority group with respect 
to her and her biological child’s cultural and religious identity. The Grand 
Chamber found that the respondent State had failed to take due account 
of the different cultural and religious backgrounds of the mother and the 
adoptive parents, which resulted in the severance of mother-child ties. This 
case highlights the importance of considering the cultural and religious 
backgrounds of minority women when making decisions that affect their 
lives, their choices, and their families.

The conflict between majority rule and the individual rights of women 
from minority groups surfaced in the full-veil ban in France, as seen in two 
landmark cases: Yaker v. France before the UN HCR, and S.A.S. v. France 
before the ECtHR, as mentioned above. The two bodies came to different 
conclusions.

As discussed in Section 2, in S.A.S. the ECtHR found no violation of the 
applicant’s religious rights. Its interpretation, which considered the support 
by the majority in parliament and the public for the full-veil ban, gave a wide 
margin of appreciation to the respondent State in defining its standards of 
‘living together’, as an element of the ‘protection of the rights and freedoms 
of others’.35 The Grand Chamber did not examine the core of the ban on 
religious symbols and items, including clothing, overlooking questions 
as to whether these are manifestations of one’s religion, the manner of 
its exercising, or both, or as it pertains to women’s minority rights. The 
partly dissenting Judges Nussberger and Jäderblom, and the majority, 

34 ECtHR (Grand Chamber), Abdi Ibrahim v. Norway, Application No. 15379/16, 10 
December 2021.
35 ECtHR (Grand Chamber), S.A.S. v. France, Application No. 43835/11, 1 July 2014, 
para. 157.
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acknowledged the limited authority of the supranational judge, who has a 
narrower scope to challenge established societal structures without the risk 
of intensifying tensions within the society of a Member State.36

When examining the Court’s decision in S.A.S. v. France, critics have pointed 
out the contrasting approach taken by the UN Human Rights Committee 
in Hebbadj v. France and Yaker v. France.37 The Committee refrained from 
granting the State a large margin of appreciation in interpreting Covenant 
rights	 (Jelić	 2020,	 82).	 In	 the	 Yaker case, the Committee adopted a more 
rigorous stance on the exception to the right to exercise one’s religion in 
public, diverging from the ECtHR’s broader ‘living together’ approach. The 
Committee required the State to identify the ‘rights of others’ that were at 
risk and sought to balance the arguments for and against the ban on full-face 
veils.38 Undoubtedly, the Committee delved deeper into the complexities of 
this ban, particularly its impact on women from France’s largest identifiable 
minority. The Committee found that the prohibition of wearing burqas in 
public violated the freedom to manifest one’s religion, as protected under 
Article 18 of the ICCPR, and the right to equality before the law, as protected 
under	Article	26	of	the	ICCPR	(Jelić,	Mühler	2022,	20).

Scholars have sought to explain the divergent solutions of these two 
bodies. For example, Cleveland (2021, 225) shows that the UN HRC 
‘traditionally has taken a more protective approach to manifestations of 
religion’. She also demonstrates that the UN HRC’s approach might have 
been influenced by its role as an international, rather than European body. 
Indeed, as Cleveland shows, one could imagine what would happen if a very 
conservative majoritarian Muslim State would argue that for them ‘living 
together’ would actually require concealing women’s faces (Cleveland 2021, 
226). And, of course, there are factual differences between the two cases, as, 
for example, the two applicants in the UN HRC cases were actually fined and 
prosecuted by France (Cleveland 2021, 226). In addition, while the Human 
Rights Committee’s solution may be more precise from a legal perspective, 
it is essential to consider its role and authority, in comparison to that of 
an international judicial body such as the ECtHR, to fully understand the 
diverging jurisprudence.

36 Joint Partly Dissenting Opinion of Judges Nussberger and Jäderblom in S.A.S v. 
France, para. 16.
37 See views adopted by the Human Rights Committee in CCPR/C/123/D/ 
2747/2016. See also Cleveland 2021.
38 Human Rights Committee (2018) CCPR/C/123/D/2747/2016, para. 8.10.
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Regarding the ECtHR, it should be emphasised that the mandate of the 
Court is to resolve human rights disputes and prevent their escalation. When 
S.A.S. was decided in 2014, the seventeen judges of the Grand Chamber, 
while promoting both tolerance and enforceability of the Court’s judgments, 
made a cautious decision not to intervene in a case involving a blanket ban 
on full-face veils. They expressed doubt as to the necessity of such a ban 
but considered domestic constitutional principles and relied on the minor 
fine imposed for non-compliance, finding that France had acted within its 
margin of appreciation. Right or wrong, this judgment illustrates the Court’s 
awareness of its role as a public international law body with a significant 
influence on domestic constitutional and societal order.

In contrast, the approach of the Court in cases related to other issues 
related to minority women seems to be changing. In more recent cases of 
systematic discrimination against a minority group that disproportionately 
affects women’s rights, such as J.I. v. Croatia (2022) or Molla Sali v. Greece 
(2020), the Court chose to use all its powers to address and remedy the 
discrimination and restore the affected rights. Therefore, one would hope 
that the ECtHR will find inspiration in the UN HRC’s approach when it will 
be faced again with questions related to the religious clothing of minority 
women.

Keeping into account the institutional and jurisprudential differences 
between the UN HRC and the ECtHR, one might wonder whether transplanting 
the approach of the former into the latter’s case law would be feasible. Yet, 
the argument here is not to blindly adopt the UN HRC’s approach in its 
entirety,39 but rather to call for considering elements from the UN HRC case 
law that might enrich the ECtHR’s jurisprudence and enhance the protection 
of minority women and other vulnerable groups in our societies. One such 
element would be the strict interpretation of the conditions under which 
States could restrict freedom of religion in cases involving religious clothing, 
which, in the European system, would narrow the margin of appreciation.

Another factor that should be taken into account is that the case law of the 
UN HRC contributes to setting international standards on the protection of 
minority women. This, in turn, as ECtHR Judges Nussberger and Jäderblom 
showed in their partly dissenting opinion in S.A.S., is a factor to be taken 
into account in determining European consensus, and hence how wide the 

39 In fact, the approach of the UN HRC in the two discussed cases has in itself 
subject to criticism by scholars. See Zalnieriute, Weiss 2020.
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margin of appreciation of States is.40 As Judges Nussberger and Jäderblom 
explained, at the time that S.A.S. was decided (i.e. 2014) the UN HRC already 
had case law to suggest that restrictions on women’s religious clothing might 
infringe on their rights.41 Yet, the Court chose to ignore this aspect, as well 
as the European consensus on the issue of banning full-face veils.42 It is not 
uncommon for separate opinions to be reflected in the Court’s later case law, 
in light of subsequent national, European, and international developments. 
The 2018 UN HRC decisions in Hebbadj v. France and Yaker v. France, along 
with more recent developments in its relevant case law, provide the Court 
with compelling arguments and methods of interpretation to change its 
jurisprudence and enhance the protection of minority women, such as those 
of Muslim faith.

5. LESSONS FROM OTHER INTERNATIONAL HUMAN RIGHTS 
BODIES

The preceding analytical review of the ECtHR’s approach demonstrates 
the challenges faced when dealing with cases involving the rights of 
minority women and intersectional discrimination. In addition, the previous 
discussion of the different approaches of the ECtHR and the UN HCR to the 
issues of religious clothing of Muslim women highlighted the fragmentation 
of international human rights law in that regard. Nevertheless, we are at a 
critical juncture, where efforts should be directed toward a cohesive strategy 
for addressing these or similar issues, due to the need for a unified legal 
response. As Bond (2005, 8) aptly observes:

Despite these and other gains in incorporating 
intersectionality into human rights practice, the human rights 
community has a long way to go before intersectional human 
rights are fully recognized by the institutions charged with 
protecting those rights. In addition to changing the theoretical 
approach to human rights, human rights institutions must alter 
organizational structures in order to facilitate intersectional 
analysis. For years, many U.N. institutions and NGOs have 

40 Joint Partly Dissenting Opinion of Judges Nussberger and Jäderblom in S.A.S. v. 
France, para. 19. 
41 Ibid.
42 ECtHR (Grand Chamber), S.A.S. v. France, Application No. 43835/11, 1 July 2014, 
para. 156.
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structured themselves so that separate departments or 
divisions address human rights violations based on, for 
example, race and gender. Rigid structural divisions within an 
organization often dictate that minority rights or rights related 
to race and ethnicity and women’s rights issues are addressed 
by separate divisions within the organization. This substantive 
fragmentation, however, means that intersectional abuses 
often go unaddressed. The result for victims of these abuses 
is that they receive, at best, partial redress for the violations 
they suffer.

The absence of a world court for human rights acts as a barrier to 
this objective. Moreover, the UN Treaty Bodies face their own systemic 
challenges. From a comparative perspective, it is evident that both the UN 
Treaty Bodies and the Inter-American Court of Human Rights (IACtHR) take 
a more progressive approach toward safeguarding minority women’s rights 
than the ECtHR, in particular in acknowledging intersectionality in minority/
gender discrimination cases. Ravnbøl emphasises:

However, in order to adequately address the human rights 
concerns of minority women, and other subjects who experience 
discrimination and human rights abuse on multiple grounds, it 
is necessary to have a systematic approach to intersectionality 
that takes the different structural, political and representational 
dimensions into consideration. It is not sufficient to use 
the concept fragmented in a few reports, often without any 
definition, as this will make intersectionality merely another 
theoretical concept with little effect for changing practice. 
On this basis, effective appropriation of intersectionality into 
contemporary international human rights practices is one 
step in the direction of ensuring a comprehensive approach 
to the human rights of minority women. This would ensure 
that international practices on race/ethnicity and gender 
matters also give special and systematic attention to problems 
of interrelated grounds of discrimination (in the areas of 
programming, monitoring, interpreting, implementing, etc.). 
In other words, a mainstreaming attitude could develop 
around the issue of intersectionality, bearing in mind the 
methodological implications and difficulties of mainstreaming 
(Ravnbøol 2010, 41).

and
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Intersectionality must be approached comprehensively (in 
all its forms) and practically (in the work of the organisations) 
[...] the concept serves to include perspectives on multiple 
grounds of identity into contemporary legal and political 
human rights discourses in order to give attention to often 
overlooked areas of minority and women’s concerns, where 
certain categories within these groups face different human 
rights problems (Ravnbøl 2010, 45).

The CEDAW has published General Recommendations on the rights of 
indigenous and minority women43 that focus on discrimination against women 
belonging to minority groups and ask States to take measures to address 
their specific needs. For example, CEDAW’s General Recommendation No. 
3944 on indigenous women and girls emphasises the limited legal capacity of 
these women under their indigenous laws and the conflict of laws between 
community and State law.45 Furthermore, the CEDAW has also found 
violations of the right to health for women belonging to Afro-descendant 
minority groups. For example, in Da Silva Pimentel Teixeira v. Brazil, the 
Committee found that the intersection of the petitioner’s race and gender 
led to her ill-treatment.46 The UN’s intersectional approach is reflected in 
its guidance on intersectionality and its recognition of the inextricable link 
between the discrimination against women and other factors affecting their 
lives, such as their minority status. This guidance is useful to other treaty 
bodies and human rights courts, notably to the ECtHR, when dealing with 
related cases.

The IACtHR has dealt with cases related to the specific needs of teenage 
girls who have been victims of child marriage, live in rural areas, have limited 
economic resources, and belong to traditionally excluded and discriminated 
groups, including indigenous and Afro-descendent communities.47 It has 

43 In General Recommendation No. 28 (general States obligations) and 
General Recommendation No. 33 (access to justice), the CEDAW confirmed that 
discrimination against women was inextricably linked to other factors that affected 
their lives. Also, ‘General Recommendation No.35, [...] recognises the intersecting 
discriminations that render some women especially vulnerable to forms of gender-
based violence and seeks repeal of all criminal laws that disproportionately affect 
women’ (Chinkin, 2022, 5 ff).
44 CEDAW General Recommendation No.39 (2022) on the rights of Indigenous 
Women and Girls.
45 Ibid., para. 21.
46 Committee on the Elimination of Discrimination against Women (2011) 
CEDAW/C/49/D/17/2008 para. 7.7.
47 Inter-American Commission on Human Rights (2019), para. 109.
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recognised the importance of measures that provide assistance for these 
girls, who face multiple forms of discrimination. For example, in Gonzales 
Lluy et al. v. Ecuador,48 the IACtHR emphasised the need to protect the rights 
of girls belonging to ethnic minorities or the LGBTQ community, those who 
are migrants or refugees, are homeless, have disabilities, or have HIV/AIDS.

Both the UN and IACtHR have called on States to undertake measures to 
address discrimination against women belonging to minority groups and 
to attend to their specific needs. Affirmative action measures should be 
considered in order to prevent future cases of women and girls who face 
multiple forms of discrimination based on their gender, race, nationality, 
ethnicity, religion, or culture.

In general, there are more similarities than differences between the 
approaches of the ECtHR, UN Treaty Bodies, and IACtHR toward gender and 
minority related cases, despite a great divergence regarding the wearing of 
religious	symbols	(Jelić	2020).	It	is	the	author’s	belief	that	courts	and	other	
bodies should aim at finding solutions which strengthen women’s choices 
on how they live their lives. Strengthening the autonomy of minority women 
and their wish to preserve their minority identity should guide solutions to 
the conflict between minority culture and institutions, on the one hand, and 
State laws, serving the interests of the majority, on the other. This should 
be reflected in legislation, administrative decisions, good practices regarding 
services and administration, as well as in ensuring access to remedies for 
the violation of rights against women in the public and private spheres.

A critical perspective on general human rights law shows 
how it is characterised by a prevailing masculine language that 
appears to operate with a dichotomy between public/private 
as being equal to male/female. The man is regarded as the 
provider of the household and thus placed in a public sphere of 
law, economics, cultural and political production (himself and 
his formulations in for example Universal Declaration of Human 
Rights (UDHR) Article 25). The woman on the other hand is 
presented as the household’s care-taker, mother and spouse, 
and thus placed in a private sphere of home and family (in 
marriage and family provisions as in for example ECHR Article 
12). Even though general human rights law does not exclude 
private life, the main emphasis is on protection of the individual 
in public life. This placing of woman’s concerns in a private 

48 Gonzales Lluy et al. v. Ecuador, IACtHR, Application No. 102/13, 1 September 
2015.
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sphere along with an emphasis on public life-concerns has been 
criticised by various legal feminist scholars. They argue that it 
reflects an underlying androcentric structure in human rights 
law that fails to redress the systemic subordination of women 
in society as human rights violations, what is best exemplified 
by the weak implementation mechanisms and toleration of 
reservations to CEDAW. Thus, international human rights 
law can be argued to be constitutive and reproductive of a 
male-dominant discourse where the public/private divide 
becomes a screen to avoid women’s issues (Ravnbøl 2010, 23).

6. CONCLUSION

The awareness, advocacy, and struggle for women’s rights have seen 
progress in many countries, while international human rights interventions, 
both judicial and quasi-judicial, have advanced the protection of women 
against discrimination and violations of their basic rights. The living 
instrument doctrine developed by the Strasbourg Court is valuable for the 
protection of gender equality. However, the rights of women belonging to 
national, ethnic, religious, and cultural minorities face additional challenges 
compared to other women. They frequently face numerous layers of 
discrimination due to the double burden connected to their gender as well as 
their ethnic, national, religious, or cultural identity. The intersectionality of 
their identities often leads to multiple forms of marginalisation, limiting their 
opportunities and placing them at greater risk of violence, discrimination, 
exclusion, and assimilation. Thus, ‘[i]n the era of multiculturalism and 
globalization, awareness to such risks is fundamental to the development 
of modem society and role that international human rights tribunals play in 
this complex ecosystem’ (Elkayam-Levy 2014, 1222).

We still face more challenges than achievements in this area, considering 
the fragmented case law on sensitive gender and religious identity issues. 
The limitation of international judicial power in protecting minority rights 
against the majority-elected legislature can be seen in the ECtHR’s case law 
on face veils and burqas, where a wide margin of appreciation was granted 
to States. Nevertheless, we still need to see in practice how far a judge can 
go in declaring that an elected legislation was wrong, which is particularly 
sensitive for an international judge.

To conclude, the human rights of women belonging to national, ethnic, 
religious, and cultural minorities remain vulnerable and modestly 
protected. The lack of definitive norms and underdeveloped case law 
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require urgent attention at all levels of the decision-making process, and 
most importantly, from the judiciary. Women from minority backgrounds 
often face intersectional discrimination that limits their life opportunities 
and equal rights before the law. These women are often at greater risk of 
violence, discrimination, marginalisation, and inequality than other women. 
Representation and participation in decision-making processes, particularly 
those of interest to minority women, and recognition of the intersectionality 
of their identities would mark crucial steps toward ensuring that women 
from minority backgrounds can fully enjoy their basic human rights. Finally, 
by ensuring such participation, the rule of law and democracy would be 
strengthened. It is also high time to appeal to all human rights bodies to learn 
more from each other’s practices, avoiding unnecessary fragmentation of 
the law concerned. In that regard, the ECtHR could reconsider its standards 
– such as the margin of appreciation it applies in cases related to minority 
women – in light of relevant cases of the UN HRC and other international 
bodies.
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1. INTRODUCTION

In Alex Garland’s 2014 movie Ex Machina, a young programmer at the 
largest global internet company is selected by its CEO to participate in a 
trailblazing experiment in which he comes in contact with an attractive robot 
girl. Although the programmer is told that his role is to evaluate whether the 
encounter with this artificial intelligence (AI) humanoid passes the Turing 
test, by the end of the movie, it transpires that the CEO’s real plan was to use 
his invitee as a guinea pig to assess the ultimate qualities of his AI product. 
Once the programmer is presented with the evidence that he has been 
tricked into serving the robot girl’s ends, the CEO self-indulgently points 
out that his creation relied on „self-awareness, imagination, manipulation, 
sexuality, empathy.“ He concludes by asking „if that isn’t true AI, what the 
f*** is?!“

The movie plays on one pessimistic anthropological premise – that 
what is truly human about us is that we are manipulative in nature, and 
one seemingly deeply seated fear about the world crammed with artificial 
intelligence products – that they will defeat us by overcoming this profoundly 
human trait. In that respect, even a decade later, it is still safe to classify 
Ex Machina as a futuristic sci-fi movie – because we are still largely at the 
point of Alan Turing’s (1950) „imitation game“, where we are creating and 
testing machines’ abilities to exhibit intelligent behavior equivalent to that 
of a human.1

A major development leading to the current explosion of AI applications 
occurred in 2017 when Google engineers and scientists came up with the 
transformer architecture that became the foundation of the current large 
language models (LLMs) of AI. Despite the wide adoption of generative 

***  This paper results from research conducted within The Horizon Twinning 
project „Advancing Cooperation on The Foundations of Law – ALF“ (project No. 
101079177). ALF is coordinated by the Faculty of Law University of Belgrade 
(coordinators	 Miodrag	 Jovanović	 and	 Bojan	 Spaić)	 in	 partnership	 with	 the	
University of Genova (coordinator Andrej Kristan), the University of Lisbon 
(coordinator David Duarte), and the University of Surrey (coordinator Hrafn 
Asgeirson). The project is financed by the European Union. Previous versions of 
the paper have been presented at the Law and Cognitive Science Conference Future 
Law Lab of the Jagiellonian University in Krakow & the RECOGNISE Partnership, 
from 26–28 July 2023, and at the AI and Philosophy of Law conference organized 
during the Belgrade Legal Philosophy Week, within the ALF project, 18 November 
2023. The authors thank the participants of these conferences for the valuable 
feedback.
1 Turing 1950’s landmark article has a famous opener: „I propose to consider the 
question: ‘Can machines think?’“ (Turing 1950, 433, emphasis added).
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transformer large language models and the interest of the global legal 
community, discussions about the models in legal theory and philosophy of 
law have been, for the most part, focused on what LLMs cannot do, insisting 
on the models’ flaws in the output information, as well as in „reasoning“ 
with this information.

To make the first steps towards a philosophical analysis of the capabilities 
of current AI models in the field of law, we aspire to follow the basic idea 
of Turing’s „imitation game.“ Namely, proceeding from the frequently raised 
characterization of legal reasoning as „artificial“, we explain what can be 
taken as an undisputed minimum core of the „artificiality“ thesis and then 
ask to what extent it can be imitated by „artificial“ intelligence. To answer 
this question, we explain the reasoning and legal reasoning capabilities of 
GPT-4 – the most advanced LLM version of artificial intelligence, based on the 
tests conducted so far. Furthermore, we test the legal reasoning capabilities 
of GPT-4 to identify the basic traits of the previously identified artificial legal 
reason. Finally, we conclude that in all relevant types of activities normally 
associated with legal reasoning – fact-finding, interpretation, qualification, 
and decision-making – GPT-4 can generate outcomes as if it reasons legally.

2. THE ARTIFICIALITY OF LEGAL REASONING

In a well-known 1607 dispute, Chief Justice Sir Edward Coke wrote to 
King James I that, although „God had endowed His Majesty with excellent 
science, and great endowments of nature“ still „his Majesty was not learned 
in the laws of his realm of England, and causes which concern the life, or 
inheritance, or goods, or fortunes of his subjects, are not to be decided by 
natural reason, but by the artificial reason and judgment of law, which law 
is an art which requires long study and experience, before that, a man can 
attain to the cognizance of it.“ Ever since this famous utterance by Justice 
Coke, lawyers debate about what (if anything) is „artificial“ about legal 
reasoning.

We shall limit ourselves to what seems to be the uncontroversial 
questions of „who“ and „what“ of legal reasoning.2 In addressing the former, 
we follow Spellman and Schauer (2012, 720) in arguing that the term „legal 

2 These are not the only questions that the Coke quote gives rise to. As kindly 
pointed out by an anonymous reviewer, as a matter of historical fact, Coke might 
as well have remarked that the king is a foreigner who doesn’t know English 
law. Instead, he can, at best, rely on the universal principles of natural law. This 
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reasoning“ refers to reasoning by a subset of people involved in the legal 
system – typically judges, solicitors, and prosecutors.3 When it comes to 
the latter question, we ask what type of activities one is engaged in when 
reasoning legally. There are roughly four types of such activities, which are, 
irrespectively of all the differences between various legal systems, commonly 
practiced in all of them: 1. fact-finding, i.e., establishing legally relevant facts 
of the case; 2. interpretation, i.e., ascribing the normative meaning to a legally 
relevant text (symbol, material act); 3. qualification (categorization), i.e., 
subsuming any newly occurred instance under a preexisting legal category; 
and 4. decision-making, i.e., determining the legal consequence on the basis 
of the previously undertaken activities. All four types of legal reasoning 
activities are based on the crucial distinction between questions of law 
and questions of fact.4 Finally, „a large part of what lawyers do consists of 
tasks such as negotiating, drafting contracts, writing wills, and managing 
noncontested dealings with the administrative bureaucracy.“ These activities 
are commonly not understood to be or require „legal reasoning“ (Spellman, 
Schauer 2012, 720).

What may count as the „artificiality“ of legal reasoning (or its lack 
thereof) is intricately intertwined with one’s characterization of ordinary/
legal reasoning. When it comes to the „artificiality“ of legal reasoning, there 
are at least two possible readings of Coke’s thesis:

1. According to the thin version, there is nothing specific (i.e., „artificial“) 
about legal reasoning per se – it is the ordinary (i.e., „natural“) reasoning 
as applied to legal cases – but in order for one to become acquainted 
with it, one must have a „long study and experience“ in dealing with 
specifically legal material.

interpretation would, without doubt, give rise to other interesting issues regarding 
artificial intelligence, such as the presence of moral intuitions, bringing us to the 
issues of AGI, alignment, etc. Our aims in this paper, however, are different.
3 „Juries, for example, make decisions in court that have legal consequences, but 
no one claims that the reasoning of a juror is other than that of the ordinary person, 
even though the information that jurors receive is structured by legal rules and 
determinative of legal outcomes.“
4 Spellman and Schauer (2012, 719) speak of four, slightly different thinking 
and reasoning processes that are common in legal reasoning: following rules, 
categorization, analogy, and fact-finding. 
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2. According to the thick version, some specific contextual features of 
legal reasoning – including the fact that it presupposes „long study 
and experience“ in dealing with specifically legal material – make it 
„artificial“ enough to claim that it differs from ordinary, i.e., „natural“ 
reasoning.

Giving preference to one of the versions may be crucial for detecting the 
legal reasoning capabilities of AI. Arguably, if one is to favor the thin version, 
according to which no reasoning activity is worthy of being labelled as 
distinctively legal, then the given task becomes pointless. Instead, we want 
to demonstrate that by proceeding from an undisputed minimum core of the 
„artificiality“ thesis (regarding the necessity of a „long study and experience“) 
one is driven to argue that the outcomes of the reasoning with legally 
relevant materials (facts, rules, principles) are often different than the ones 
stemming from the reasoning with legally irrelevant (invalid, inadmissible, 
forbidden) materials. This constitutes a clear difference between legal and 
ordinary reasoning and what consequently justifies us in investigating the 
legal reasoning capacities of AI.

What are the arguments of the two opposing camps of legal scholarship, 
which largely fit into the two readings of Coke’s „artificiality“ thesis? Let 
us call those who favor the thin version – sceptics, and those who favor the 
thick version – celebrants.5 According to the sceptics’ view, legal reasoning, 
understood as the skill of artificial reasoning, „has been surrounded by 
an air of mystery“ (Alexander, Sherwin 2021, 1). In fact, legal reasoning is 
ordinary reasoning applied to legal problems, i.e., moral (reasoning from 
particular moral judgments to general moral principles and back), empirical 
(discovering conventional meaning of words by using a dictionary), and 
deductive. According to sceptics, the idea that there are special forms of 
reasoning that are unique to judges and lawyers is simply false. They deny 
that „lawyers and judges reason by analogy, or discover legal ‘reasons’ for 
decisions in the facts and outcomes of particular prior decisions, or extract 
‘legal principles’ from the body of prior decisions“; furthermore, „[t]o the 
extent judges give legal texts meanings the texts’ authors did not intend 
to convey, the judges are creating a new legal text rather than interpreting 
an existing one“ (Alexander, Sherwin 2021, 2). Finally, one might think 
that at least the task of interpreting legal rules requires adequate study 
and experience. Still, Alexander and Sherwin disagree: „Interpretation of 

5 We borrow this labelling from Schauer and Spellman (2017, 249), who use 
it to denote two contradicting views, which diverge on the question of whether 
analogical reasoning is distinctively legal reasoning that makes this type of 
reasoning „artificial“ in comparison to the ordinary, „natural“ reasoning. 
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posited legal rules is nothing that requires a legal education to master. It is 
imbued with no mystique. Our view is that interpretation of legal rules is 
commonsensical“ (Alexander, Sherwin 2021, 20).

If what we commonly refer to as legal reasoning boils down to deductive 
reasoning from determinate rules, and natural reasoning consists of 
unconstrained moral and empirical reasoning, then are we justified in 
holding that legal education entails teaching aspiring legal practitioners 
„how to think like lawyers“? Sceptics are not willing „to debunk that part of 
law schools’ mission“; on the contrary, „[l]aw schools are well-equipped to 
teach students how to think like lawyers“ (Alexander 1998, 517).6 Therefore, 
skepticism towards the „artificiality“ thesis „should not be understood as a 
call for significant changes in legal education or legal practice“ (Alexander, 
Sherwin 2021, 167). Alexander and Sherwin further „[w]ide exposure to 
the body of law, the rules and standards courts have announced [...] and, 
particularly, the types of moral and empirical considerations that enter into 
a well-reasoned decision, are essential for anyone who works with legal 
problems.“ Their chief recommendation is, thus, „that law schools spend 
more time than they currently do teaching logic and empirical methods, 
which can help students understand both what judges miss and what they do 
right“ (Alexander, Sherwin 2021, 167). In short, while they do not deny the 
importance of studying and being experienced in specifically legal materials, 
sceptics persist in claiming that by engaging in any of the aforementioned 
activities normally associated with lawyers’ job, one is not departing from 
everyday ordinary reasoning.

According to the celebrants’ view, what is „artificial“ about legal 
argumentation „is not a matter of the form of reasoning used, or whether 
specialized and nonstandard rules of inference link premises and 
conclusion“ (Bickenbach 1990, 24). Simply put, it would be absurd to claim 
that, eventually, the end result of legal reasoning can somehow escape 
the iron laws of formal logic. What is, instead, peculiar in legal reasoning 
is „the perspective, or locus of the reasoner, including the expectations, 
presumptions, and duties of the social, and professional, roles that reasoner 
occupies. Being engaged in the process of legal argumentation [...] means 
precisely not being an abstract reasoner, concerned exclusively with the 
formal structure of a set of propositions, some identified as premises, others 
as conclusions“ (Bickenbach 1990, 24).

6 However, Alexander immediately adds that „moral, empirical, and deductive 
reasoning are taught or refined in other venues, [and, hence] law schools have no 
monopoly.“ 
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In comparison to ordinary reasoning, legal reasoning can be qualified as 
embedded and dynamic. It is embedded, insofar as it is thoroughly entrenched 
„in a complex social practice, and to engage in it is, minimally, to be versed 
in legal content, obedient to the aims of the practice, and conscious of the 
diverse functions legal argumentations performs in different settings“. 
Moreover, in every area of the law fundamental legal principles, such as 
for instance presumption of innocence in criminal law, „directly shape the 
dialogic structure of a legal argument.“ Legal reasoning is dynamic, insofar 
as it is an „exploratory, creative, and interpretive“ process. That is, the 
lawyer „is not presented with static premises from which he or she must 
draw conclusions by instantiating inference rules; the job is almost entirely 
that of finding and then making sense of the premises within a given legal 
context“ (Bickenbach 1990, 24).

On the basis of previous findings, celebrants emphasize some 
characteristic features of legal reasoning, e.g., that it is: a) practical – 
directed at deciding (judge) or winning the case (solicitor, prosecutor); b) 
normative – its function is to justify the decision (judge), or „make a case“ 
(solicitor, prosecutor); c) institutional – it is contextualized, taken within the 
given institutional setting (e.g., court procedure involving multiple instances, 
the finality of legal acts); d) substantively constrained – it is situated within 
a set of material and procedural rules that determine what may count as a 
valid legal argument (Bickenbach 1990, 24). Therefore, for celebrants, the 
importance of studying and being experienced in specific legal materials 
comes precisely from the fact that by engaging in any of the aforementioned 
activities normally associated with a lawyer’s job, one departs from everyday 
ordinary reasoning and engaging in legal reasoning.

Again, from the perspective of a legal practitioner, the difference between 
sceptics and celebrants may be as refined and practically irrelevant as to 
appear as the dilemma of how many angels can dance on the head of a pin. 
Schauer and Spellman’s (2017, 265) treatment of the capacity to reason 
analogically seems adequate to capture the subtle disagreement between the 
two opposing camps. They say that „it is not that legal experts are, by virtue 
of that expertise, more adept at analogical reasoning. [...] [L]egal experts are, 
by virtue of that expertise, more likely to see connections of a certain type, 
connections that will be beyond the appreciation of the nonexpert.“ One may 
infer from this nuanced explication that whether there is enough justification 
to differentiate between ordinary and legal reasoning is simply a matter of 
theoretical purity or personal preference. Indeed, Schauer and Spellman very 
cautiously conclude that „in this ability to see legal connections premised on 



B. Spaić, M. Jovanović (стр. 383–422)

390 Анали ПФБ 3/2024Анали ПФБ 3/2024

legal categories, we can see what it is that might support the view [emphasis 
added] that analogical reasoning in law differs from analogical reasoning in 
other domains“ (Schauer, Spellman 2017, 265).

There is, however, a final point that pushes things towards the celebrants’ 
view. Schauer (2009, 7) notes that legal reasoning is odd. Oddness is reflected 
in the fact that reasoning with distinctively legal material „can be seen as a 
route toward reaching a decision other than the best all-things-considered 
decision for the matter at hand.“7 To the extent that this feature is „dominant 
in law but somewhat more exceptional elsewhere [...] we might be able to 
conclude that there is such a thing as legal reasoning, that there is something 
we might label ‘thinking like a lawyer,’ and that there is accordingly something 
that it is vitally important that lawyers and judges know how to do well and 
that law schools must teach their students“ (Schauer 2009, 7).

Instead of being learned and trained „to think like a lawyer,“ LLMs use 
deep learning techniques and massively large data sets to understand, 
summarize, and generate text-based content, including the legally relevant 
one. The question we want to investigate in the remainder of the paper is 
whether artificial intelligence can generate equally reliable outputs as the 
ones that are products of „artificial“ legal reasoning. More specifically, can 
GPT-4, as the most advanced LLM, generate outputs in any of the four types 
of lawyers’ activities (fact-finding, interpretation, qualification, and decision-
making) displaying the oddness of legal reasoning?

3. THE REASONING OF LLMS

In the mentioned paper from 1950, entitled „Computing Machinery 
and Intelligence“, Alan Turing formulated what came to be known as the 
most mentioned test for checking whether a machine can exhibit human 
intelligence. The test is quite simple and non-technical. It entails a textual 
conversation with a machine. The evaluator’s task would be to identify 
whether they are speaking with a human being or with a machine. Strictly 

7 We believe that the same conclusion follows from Alexander and Sherwin’s 
(2021, 6) claim that rules that lawyers (and citizens, alike) rely on are „‘serious 
rules’, as distinguished from advisory rules or ‘rules of thumb’ that purport to 
provide useful guides to action but not to dictate action.“ Commencing the process 
of reasoning with thus understood legal rule, instead with a moral norm, principle 
of effectiveness, or political expediency, which all might lead to the best all-things-
considered decision for the matter at hand, is exactly the element of oddness that 
Schauer (2009) refers to. 
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speaking, the test does not tell us anything about the machine’s internal 
workings; it just tells us whether the machine is in any way, shape or form 
advanced enough to be mistaken for a human interlocutor.

In 1991, Jaap van den Herik attempted to do a similar thing with the 
ability of machines to reason, like lawyers. The test that van den Herik had 
in mind is, in ways, much simpler than the Turing test. For a machine to 
be able to think legally or „be a judge,“ as van den Herik puts it, it should 
be able to give legal advice flawlessly for three months (Verheij 2021, 103). 
Once again, the crucial point of reference is the possibility of artificial agents 
acting convincingly as lawyers. Since, as the saying goes, a million-mile 
journey starts with a single step, the artificial intelligence that is widely 
commercially available and used must be able to perform the artificial 
reasoning conducted by lawyers and introduced in the previous part of the 
paper.

We argued that the peculiarity of legal reasoning compared to ordinary 
reasoning consists of fact-finding, interpretation, qualification, and 
decision-making in a manner that is practical, normative, institutional, and 
substantively constrained by legal rules and principles. Before conducting 
simple tests, based on these criteria, on the latest version of ChatGPT based 
on the latest version of GPT-4 by OpenAI, we will: provide some technical 
information about GPT-4, explain the issues surrounding the „reasoning“ of 
LLMs, and give an overview of the „legal reasoning“ capabilities of LLMs that 
have been tested so far.

3.1. Technical Information

The artificial intelligence that will be tested for legal reasoning in the 
remainder of this paper is the fourth large multimodal language artificial 
intelligence model (LLM) created by the OpenAI company. GPT is the 
abbreviation for Generative Pre-trained Transformer, a neural network 
based on the transformer architecture trained on large amounts of text.8 It is 

8 The revolution in artificial intelligence and the LLM starts with the 2017 
paper entitled Attention Is All You Need, pioneering the transformer architecture 
that gave birth to the LLM models that we know today (Vaswani et al. 2017). An 
approachable guide to understanding Transformers is available at https://daleonai.
com/transformers-explained, last visited August 14, 2024.

https://daleonai.com/transformers-explained
https://daleonai.com/transformers-explained
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premised on the idea that artificial neural networks work similarly enough 
to natural neurons for them to be able to input and output language in a 
human-like way.9

However, on a very basic level, GPT-4 and ChatGPT, the chatbot product 
based on it, try to the best of the hardware and software abilities to continue 
a string of words constituting a meaningful sentence. The generation of this 
text follows a simple logic in which the LLM constantly asks, „Given the text 
so far, what should the next word/token be?“ The internal answer is tokens 
with probabilities, with each token assigned a determinate probability 
derived from the large quantity of text the model was trained on.

This does not simply mean that the LLM will always choose the word 
with the highest probability as the next word. This would entail predictable, 
boring answers to one and the same human prompt and would not result 
in the technology that an inordinate number of people adopted in a very 
short time span. The probability calculations of LLMs are complemented 
by a determinate amount of randomness that adds variety to the answers 
and makes the conversations with LLMs uncannily human-like (Wolfram 
2022).10 The inordinate amount of data that the models are trained on 
and the similarly impressive computing power allow the models to make 
estimations of those probabilities on a level that was unimaginable until a 
couple of years ago. It also allows them to produce outputs that are, in a 
way, „creative“ and different, even when confronted with the same or similar 
inputs.

3.2. Reasoning Abilities

This description of current AI models does not do them justice in various 
ways. The architecture that made possible the rapid expansion of text-
based models also allowed for the development of multimodal AI capable of 
processing text and images and producing text and images (OpenAI 2023b, 

9 Ilya Sutskever argues that GPT is the result of the conviction that artificial 
neurons can function similarly to natural neurons; https://www.youtube.com/
watch?v=xym5f0XYlSc, last visited August 14, 2024. The revolution in machine 
learning and neural networks steams from the attempts to understand how the 
human brain works by recreating it’s functioning in software and hardware (Hinton 
1992).
10 See https://writings.stephenwolfram.com/2023/02/what-is-chatgpt-doing-and-
why-does-it-work/, last visited August 14, 2024.

https://www.youtube.com/watch?v=xym5f0XYlSc
https://www.youtube.com/watch?v=xym5f0XYlSc
https://writings.stephenwolfram.com/2023/02/what-is-chatgpt-doing-and-why-does-it-work/
https://writings.stephenwolfram.com/2023/02/what-is-chatgpt-doing-and-why-does-it-work/
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1; Gemini Team 2023). The modalities are still limited. Still, the engineering 
community seems confident that the current models are a stable path to 
Artificial General Intelligence (AGI).11

GPT-4 has been called a reasoning engine even though LLMs have mostly 
not been explicitly trained to reason. This emergent behavior of LLMs has 
been the subject of countless studies in the past several years, tackling an 
ability that emerges from training transformer models of neural networks 
on large amounts of data (Huang, Chang 2022). Recent studies testing the 
logical reasoning abilities of GPT-4 and ChatGPT concluded that the models do 
quite well on common logical reasoning texts (Liu et al. 2023). Interventions 
in the prompting techniques have yielded even better results, with papers 
showing that certain prompting techniques produce much better results in 
reasoning tasks than others (Wei et al. 2022a), with continued research (Yu 
et al. 2023) and developments in the field.12

However, using the term „reasoning capabilities“ in LLMs is, in certain ways, 
a metaphor. Careful observers from the field of philosophy are categorical 
that GPT-4 and similar models „do not think, reason or understand,“ in any 
sense, that those are done in animals, including humans (Floridi 2023, 14–
15). Their conclusions are based on the fact that the internal working of the 
LLMs, do not, in any shape or form, resemble the outputs that are produced 
by LLMs. LLMs do not output the actual process that is used internally to 
solve a problem. They output plausible-sounding responses to prompts 
(Turpin et al. 2023). To make things worse, research has shown that with the 
increase in the model size, the outputs of the LLMs are less representative of 
the internal process of „reasoning“ (Lanham et al. 2023).

The most likely explanation for the „black box“ of LLMs is that a specific 
kind of memorization is behind the successful outputs that the models 
produce. Namely, it has been shown that the success of LLM outputs is 
based on the frequency of instances of a certain kind of reasoning in the 

11 Sam Altman, the CEO of OpenAI, is confident that the development of GPT 
systems is moving towards AGI (Altman 2023). For an introduction to AGI see 
Goertzel (2014). The galloping development of LLMs has led to significant 
statements regarding the need for regulating the domain, even from the persons 
and companies most invested in current generations AI: one is from the people from 
OpenAI and some of the champions of machine learning (Hinton, Bengio 2023)
12 Given the competitive nature of technological developments, there is little 
information on the directions in which the developments are heading. The best 
glimpse of the future can be obtained by following informed participants in the 
developments. Richard Ngo from OpenAI, for example, gives predictions until the 
end of 2025 (Ngo 2023).
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pretraining data (Razeghi et al. 2022, 846). The more a pattern of reasoning 
was present in the pretraining data, the better the LLMs were at solving a 
problem related to that pattern of reasoning. This seems reinforced by the 
testing of LLMs conducted on counterfactual tasks, showing that internally 
the models do not seem to conduct any abstract reasoning that might be 
applicable to situations that deviate from the situations that can be found in 
the training data (Wu et al. 2023). These works significantly dent the idea 
that the internal workings of AI, in terms of reasoning, are isolated in black 
boxes, while posing other more difficult questions.

It should be noted that the research on the internal workings of the LLMs 
is still in its infancy and that the black box effect is very real despite the 
efforts to shine some light inside, especially if we take into account the 
emerging capabilities that LLMs are displaying in every new iteration.13 
However, LLMs do solve the problems that are posed to them by the human 
prompter; they do so with incredible success and with significant fails. The 
fails have often been used to discredit the entirety of the possibilities of LLMs 
in a field, while at the same time, the actual capabilities and the impressive 
tech behind them were disregarded. Often, the skeptical conclusions result 
from superficial testing of current commercially available iterations of 
GPT models that are not backed by adequate empirical research. However, 
even with these starting points, it is difficult to argue that they are strongly 
anthropocentric. It is obvious that LLMs are and should be tools to be judged 
by their outputs. We are, of course, primarily interested in the outputs of 
GPT-4 regarding legal reasoning.

13 Emergent abilities of LLMs are those abilities of models that cannot be predicted 
during model building or training (Wei et al. 2022b, 1). They are surprising in 
LLMs because they seem to be the result of the amount of data that the models are 
trained on. In a sense, the quantity of data leads to the development of what seem 
to be qualitatively new abilities. Some of the capabilities are identified as „risky“, 
including „the ability to create and act on long-term plans,“ „accrue power and 
resources“ and to act more and more in a fashion that resembles agency (OpenAI 
2023, 54).
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3.3. Legal Reasoning Abilities

The commercial versions of the models have proliferated in the legal 
professions,14 with many instances of their reported use in drafting laws, 
adjudication, and applying law.15 Despite the wide adoption of generative 
transformer large language models (LLM) and the global legal community’s 
interest, the legal philosophy research has been somewhat limited. Most 
of the recent discussions prompted by the wide availability of commercial 
LLMs have focused on what LLMs cannot do, discussing the models’ flaws in 
the output information and in „reasoning“ with this information (Dahan et 
al. 2023; Dahl et al. 2024).16

In many ways, skepticism was to be expected. One of the breakthroughs in 
the field of AI and law was the development and adoption of argumentation 
schemes in the late 2000s, fueled by the work of Douglas Walton. 
Argumentation schemes are „prototypical patterns of defeasible inference“ 
that formally represent the dialogical and fallible character of argumentation, 
particularly legal argumentation. Argumentation schemes were the focus 
of the modelling in formal argumentation systems, such as ASPIC+ and 
Carneades (Araszkiewicz 2021, 296). The underlying idea of these systems is 
to provide a logical, argumentative framework for legal argumentation that 
could, in principle, be fed any content whatsoever, with various use cases.

14 According to recent research, as much as 25% of the jobs are exposed to 
technologies based on artificial intelligence. One study measures the percentage 
of jobs expected to be automated by AI in the U.S. in various sectors. It estimates 
that as much as 46% of administrative and office tasks and 44% of legal tasks are 
prone to be automated, the highest among any sector. Available at: https://www.
lavanguardia.com/economia/20230402/8869898/inteligencia-artificial-ia-chatgpt-
openai-trabajo-economia.html, last visited August 14, 2024.
15 ChatGPT has been reportedly used to create law (available at: https://apnews.
com/article/brazil-artificial-intelligence-porto-alegre-5afd1240afe7b6ac202bb0bbc4
5e08d4, last visited August 14, 2024) and argue in front of a court of law (available 
at: https://www.forbes.com/sites/mollybohannon/2023/06/08/lawyer-used-chatgpt-
in-court-and-cited-fake-cases-a-judge-is-considering-sanctions/?sh=48feca477c7f, last 
visited August 14, 2024); civil servants and even governments use it in communication 
with citizens and in automation of repetitive tasks (available at: https://govinsider.
asia/intl-en/article/chatgpt-and-the-public-service, last visited August 14, 2024), 
with rules already being issued that limit the use in the public sector, available at: 
https://www.cbc.ca/news/politics/generative-ai-chatgpt-government-1.6961323, last 
visited August 14, 2024.
16 See https://verdict.justia.com/2023/09/09/chatgpt-is-notoriously-bad-at-legal- 
research-so-lets-use-it-to-teach-legal-research, last visited August 14, 2024; https://
clp.law.harvard.edu/knowledge-hub/magazine/issues/generative-ai-in-the-legal-
profession/the-implications-of-chatgpt-for-legal-services-and-society/, last visited 
August 14, 2024.

https://www.lavanguardia.com/economia/20230402/8869898/inteligencia-artificial-ia-chatgpt-openai-trabajo-economia.html
https://www.lavanguardia.com/economia/20230402/8869898/inteligencia-artificial-ia-chatgpt-openai-trabajo-economia.html
https://www.lavanguardia.com/economia/20230402/8869898/inteligencia-artificial-ia-chatgpt-openai-trabajo-economia.html
https://apnews.com/article/brazil-artificial-intelligence-porto-alegre-5afd1240afe7b6ac202bb0bbc45e08d4
https://apnews.com/article/brazil-artificial-intelligence-porto-alegre-5afd1240afe7b6ac202bb0bbc45e08d4
https://apnews.com/article/brazil-artificial-intelligence-porto-alegre-5afd1240afe7b6ac202bb0bbc45e08d4
https://www.forbes.com/sites/mollybohannon/2023/06/08/lawyer-used-chatgpt-in-court-and-cited-fake-cases-a-judge-is-considering-sanctions/?sh=48feca477c7f
https://www.forbes.com/sites/mollybohannon/2023/06/08/lawyer-used-chatgpt-in-court-and-cited-fake-cases-a-judge-is-considering-sanctions/?sh=48feca477c7f
https://govinsider.asia/intl-en/article/chatgpt-and-the-public-service
https://govinsider.asia/intl-en/article/chatgpt-and-the-public-service
https://www.cbc.ca/news/politics/generative-ai-chatgpt-government-1.6961323
https://verdict.justia.com/2023/09/09/chatgpt-is-notoriously-bad-at-legal-research-so-lets-use-it-to-teach-legal-research
https://verdict.justia.com/2023/09/09/chatgpt-is-notoriously-bad-at-legal-research-so-lets-use-it-to-teach-legal-research
https://clp.law.harvard.edu/knowledge-hub/magazine/issues/generative-ai-in-the-legal-profession/the-implications-of-chatgpt-for-legal-services-and-society/
https://clp.law.harvard.edu/knowledge-hub/magazine/issues/generative-ai-in-the-legal-profession/the-implications-of-chatgpt-for-legal-services-and-society/
https://clp.law.harvard.edu/knowledge-hub/magazine/issues/generative-ai-in-the-legal-profession/the-implications-of-chatgpt-for-legal-services-and-society/
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The focus of AI and law research was dominantly logic and formalized 
argumentation. This is quite understandable, given that the modelling of 
natural language was, for the most part, lagging behind other developments 
in artificial intelligence. For a long time, scientific communities have 
been created around classical symbolic AI („good old-fashioned artificial 
intelligence“ or GOFAI) and have not embraced data-driven approaches. 
This started to change with the introduction of BERT (Bidirectional Encoder 
Representations from Transformers) and similar systems in 2018, and the 
most prominent AI and law conferences (ICAIL and JURIX) have included 
entire sections dedicated to LLMs in law.17

The change induced by the introduction of transformer architecture, 
serving as the basis of large language model artificial intelligence and 
the commercial products based on it (ChatGPT, Gemini, etc.), has led to a 
change in the dominant interests of scholars. Not only did the new approach 
in the construction of neural networks allow for the „understanding“ of 
human language and the output of human language, resulting in natural 
conversations between the models and the users, but it also demonstrated 
remarkable possibilities for improvement based on the amount of input 
data and processing power. A further and somewhat unexpected result of 
the transformed architecture was that the training on large amounts of data 
allowed the AI to exhibit behaviors not envisaged even by the engineers who 
developed the models. It seems unlikely that the entirety of our knowledge 
is linguistic, which could mean that the training of LLMs could also reach a 
point in which no amount of training, not even training from „now until the 
heat death of the universe“, could make an LLM achieve or even approximate 
human-level intelligence (Browning, Lecun 2022).

Early landmark studies conducted by commercial entities in 2018 have 
shown that AI models trained on legal contracts, specifically NDAs, which 
are the most common form of business contracts in the US, along with input 
from experts, academics, data scientists and machine learning experts, show 
impressive skill in reviewing contracts. The LawGeex AI achieved an average 
accuracy rate of 94% in spotting issues in non-disclosure agreements, 
compared to the 85% rate of human experts (LawGeex 2018). The widely 
available commercial versions of AI have, however, brought the technology 
to the wider public, paving the way for an unprecedented level of use and 
abuse of the technology. One of the pioneers in the widespread use of AI by 
law firms was the London-based Allen & Overy’s Markets Innovation Group 

17 The authors who are critical of the use of AI in judicial decision-making in 
relation to GOFAI have had the tendency to extend the criticism to systems based 
on machine learning (Schafer 2022; Hildebrandt 2018; Hage 2020).
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in late 2022, which, with the support of OpenAI, ran a GPT experiment on 
3,500 employees and went on to continue the partnership resulting in the 
implementation of the Harvey18 for the entire firm (Stokel-Walker 2023). On 
3 February 2023 there were reports that a judge in Columbia used ChatGPT 
to reach an official court decision in a dispute regarding the possibility of 
an autistic child receiving medical treatment coverage by a health insurance 
company (Rose 2023). The pitfalls are now obvious and well documented in 
the technical reports on GPT-4 and subsequent literature. LLMs hallucinate; 
they can confidently provide wrong answers to questions. Answers that are 
factually completely incorrect were invented. In March 2023, a lawyer in 
the case of Roberto Mata, suing the Avianca airline, presented a Southern 
District of New York Court with a brief full of cases completely invented by 
ChatGPT.19 This goes to show that the capabilities of LLMs might change over 
time,20 and that proper deployment might well require closely following the 
developments in the fields. For end users this mostly means learning and 
updating the knowledge on the best ways to prompt the model (OpenAI 
2023).

This often brings legal researchers to the unwarranted conclusion that 
the overall legal reasoning capabilities are limited and inadequate and that 
there is nothing that LLM outputs that can be called legal reasoning proper. 
We can call this the expectation of perfection bias. The bias became obvious 
when the first AI systems for automatic cars were introduced. There was a 
strong public expectation that autopilot systems in self-driving cars should 
be infallible.21 This has led to strong public reactions to incidents involving 
self-driving cars that have been disproportionate in relation to the reactions 
to the very high numbers of fatal incidents involving human drivers.22 In a 
similar line of reasoning, there is a bias towards the problems in the legal 
reasoning of LLMs and the inaccurate information that it provides.

18 Harvey is a custom-trained GPT model, advertising as the generative AI for elite 
law firms.
19 See Davis 2023. Hallucinations, or errors regarding facts and reasoning in LLM 
AI, are notable and clearly expressed in technical reports. GPT-4 reduces their 
amount by a significant margin but doesn’t eliminate them entirely (OpenAI 2023b).
20 This has been recently documented in a paper attempting to establish the truth 
of the claims that ChatGPT is worse at certain tasks (Chen et al. 2023). For some 
possible explanations see Fan 2023; Dwayne 2023. For the possibility that the 
models are responsive to the quality of prompts, see Chin 2023.
21	 See	Petrović	et al. 2020.
22 The insistence of automobile manufacturer representatives on the number of 
deaths related to human drivers might be profit driven, but the reasoning behind it 
seems sound. See Bohn 2016. The data on this is staggering, given that 1.35 million 
people die on roadways each year, with an average of 3700 daily deaths (CDC 2024). 
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However, the testing conducted by AI researchers and researchers in 
the field of AI and law provides a much more nuanced picture of the legal 
reasoning skills of LLMs. In this section, we recount some of those tests with 
the aim of arguing that there is room for testing ChatGPT based on the largely 
conceptual criteria of legal reasoning provided in the philosophy of law. The 
legal reasoning skills of GPT-4 had already been tested to a degree even 
before the public release of ChatGPT in early 2023. The specific tests involved 
measuring the results that versions of GPT achieve at the Uniform Bar Exam 
(UBE) and Law School Admission Test (LSAT). The UBE is a professional test 
that allows for inscription in US bar associations and practicing law, while 
the LSAT is an academic test that measures preparedness for law school.

The LSAT is a test that is supposed to help prospective law students 
determine if they should choose a legal education and is obligatory in 
many law schools in United States, Canada, and other jurisdictions (LSAC 
2024). The LSAT is composed of four parts: logical reasoning, logic games, 
reading comprehension, and experimental section. The logical reasoning 
part contains argument-based questions, testing the ability to identify a 
conclusion of the argument; assumption questions, testing the ability to 
identify the unstated premises in arguments; non-argument-based questions, 
which test the ability of prospective students to identify the relation 
between statements, i.e., to identify the statements that must, could or 
cannot be true based on another set of statements.23 Reading comprehension 
tests the ability to understand the structure, purpose, and various points 
of view in four different text passages, by posing 5 to 8 questions. Logic 
games test analytical reasoning through questions about ordering entities 
with respect to positions and each other, choosing parts of groups, matching 
entities, and forming smaller groups out of larger groups, as well as hybrid 
questions.24 According to OpenAI testing data, GPT-4 excelled at LSAT tests 

23 An example of the logical reasoning question: Q. The recent proliferation of 
newspaper articles in major publications that have been exposed as fabrications 
serves to bolster the contention that publishers are more interested in selling 
copy than in printing the truth. Even minor publications have staff to check such 
obvious fraud. A. The above argument assumes that: A. newspaper stories of 
dubious authenticity are a new phenomenon. B. minor publications do a better job 
of fact checking than do major publications. C. everything a newspaper prints must 
be factually verifiable. D. only recently have newspapers admitted to publishing 
erroneous stories. E. publishers are ultimately responsible for what is printed in 
their newspapers.
24 An example of the logic games question: Q. Jason enters six races: biking, 
canoeing, horseback riding, ice skating, running, and swimming. He places between 
first and fifth in each. Two places are consecutive only if the place numbers are 
consecutive. Jason’s places in canoeing and running are consecutive. His places 
in ice skating and swimming are consecutive. He places higher in biking than in 
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both compared to previous iterations of GPT and compared to most humans. 
In fact, while GPT-3.5 scored in the top 60% on the LSAT tests, GPT-4 scored 
in the top 12% (OpenAI 2023b, 5).

Another crucial legal test for humans in the English-speaking world is the 
UBE,25 adopted as the standardized bar exam in forty-one jurisdictions in 
the United States. The test is composed of the Multistate Bar Examination 
(MBE) containing 200 multiple choice questions in various areas of law; the 
Multistate Essay Examination (MEE) consisting of six essay questions that 
examine the ability of a candidate to analyze legal issues and write about 
them;26 and the multistate performance test (MPT) in which the examinee 
is required to make a memo or a brief based on a case file and a library 
containing all of the substantive law. GPT 3.5 scored in the bottom 10th 
percentile compared to the human takers of the test, having a standardized 
score of 213. GPT-4 achieved an impressive leap in capabilities, scoring 
in the top 10th percentile with 298 points out of 400 (OpenAI 2023b, 5). 
Researchers at the Stanford CodeX – The Centre for Legal Informatics, 
conducted detailed studies on the capabilities of GPT-4 in the bar exam 
and compared it with the previous models. Their conclusion is that „large 
language models can meet the standard applied to human lawyers in nearly 
all jurisdictions in the United States by tackling complex tasks requiring 
deep legal knowledge, reading comprehension, and writing ability“ (Katz et 
al. 2023, 10). Needless to say, the capabilities of GPT-4 were tested using 
a zero-shot prompting, meaning that the prompts with the UBE questions 
were given to the LLM for the first and only time, making it impossible for 
the LLM to adapt to the tests (Katz et al. 2023, 11).27 Curiously, the OpenAI 
technical report further indicates that the GPT-4 results in the UBE were not 

horseback riding. He places higher in canoeing than in running. A. 1. If Jason places 
higher in running than in biking and places higher in biking than in ice skating 
and swimming, which one of the following allows all six of his race rankings to 
be determined? A. He places fourth in horseback riding; B. He places fourth in ice 
skating; C. He places the same in both horseback riding and ice skating; D. He places 
the same in both horsebacks riding and swimming; E. He places higher in horseback 
riding than in swimming.
25 The test for the bar exam compiled every year by the National Conference 
of Bar Examiners, which is adopted as the standardized test for bar association 
membership (National Association of Bar Examiners 2024).
26 An example of the MEE part of the test can be found at: https://www.ncbex.
org/sites/default/files/2023–06/Feb_2018_MEE_QuestionsAnalyses.pdf, last visited 
August 14, 2024.
27 One of the authors of the study talks about the implications in Arredondo 2023.

https://www.ncbex.org/sites/default/files/2023–06/Feb_2018_MEE_QuestionsAnalyses.pdf
https://www.ncbex.org/sites/default/files/2023–06/Feb_2018_MEE_QuestionsAnalyses.pdf
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affected significantly by the reinforcement learning with human feedback 
(RLHF), given that both the model that did not undergo RLHF and the model 
that did showed similar average results in these tests (OpenAI 2023b, 6).

More recently, a specific legal reasoning benchmark for LLMs has been 
developed and tested on the existing commercially available models. 
The authors of LegalBench argued that the existing benchmarks are not 
representative of the actual legal cases used, they take legal reasoning 
to be too specific, and are inconsistent with the expectations that legal 
professionals have of LLMs (Guha et al. 2023, 4). Researchers constructed a 
benchmark for legal capabilities consisting of 162 tasks, measuring specific 
types of legal reasoning, including: 1) issue spotting or the identification of 
a legal issue in a given set of facts, 2) rule recall, or the identification of the 
relevant legal rules, 3) rule application or the application of the rules to the 
task at hand, 4) rule conclusion or the inference of the legal outcome that 
results from the rules and the facts. This methodology was inspired by the 
„Issue, Rule, Application, Conclusion“ (IRAC) framework and enhanced by 
adding 5) interpretation that lawyers commonly undertake when faced with 
an indeterminate legal text, and 6) rhetorical understanding or the ability 
to argue convincingly and understand arguments. Quite obviously, the test 
is aimed at comprehensiveness while accessing the potential of LLMs to 
replace lawyers in most reasoning tasks and eventually even at passing 
the van den Herik test, which is explained in the introduction to this part 
of the paper. Of the three commercial models tested, GPT-4 performed the 
best by a significant margin. Issue identification got the result of 82.9, rule 
identification 59.2, conclusions 89.9, interpretation 75.2, and rhetorical 
79.4.28 While restrained in their conclusions, the authors do indicate that 
there is significant room for improvement of LLM legal reasoning skills, 
which might bring them in line with human lawyers.29

The results of AI passing the legal examinations do not, in and by 
themselves, demonstrate the ability of legal reasoning. As it is often the case, 
it might be that the legal examinations are overly reliant on memorization 
and/or that some of the examinations were part of the LLM training data, 

28 The researchers argue that there is a clear tendency of larger models to 
outperform smaller models in legal tasks (Guha et al. 2023, 14). The research has 
been moving to applying advanced techniques that might allow for the increased 
performance of smaller models, such as StableLM, https://stability.ai/stable-lm, last 
visited August 14, 2024.
29 Still, research on real-life scenarios shows that we are, in certain ways, already 
there. Lauren Martin et al. (2024) argue that LLMs in their current state are equal 
to or outperform actual human junior lawyers and legal process outsources in 
identifying legal issues in contracts.

https://stability.ai/stable-lm
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in different shapes and forms. However, the ability to do well in those 
examinations, even better than humans, brings about an entire slew of 
questions that are yet to be addressed in philosophy of law. Namely, even 
if we agree that the models display legal skill and knowledge, it is still a 
question of whether the models do this correctly. While we can claim with 
certainty that an LLM did well on a mathematics or programming test, this 
is much less the case in areas in which we do not have precise criteria to 
judge the correctness of the model’s output. This is precisely reasons for 
choosing to compare artificial legal reasoning to ordinary reasoning, instead 
of formulating a benchmark for accessing reasoning based on correctness.

4. TESTING LEGAL REASONING IN GPT-4

Our testing of the ability of LLMs to engage in artificial reasoning aims 
at identifying the nuances in the outputs of LLMs that point to a conclusion 
regarding their abilities to reason artificially in a lawyer-like manner. The 
initial testing was conducted using the paid 24 May 2023 version of ChatGPT 
that uses GPT-4.30 Zero-shot prompting was used, meaning that neither 
the expectations of researchers nor examples were given to the model 
beforehand, nor were the prompts given again after a failed attempt (Kojima 
et al. 2022). Only the formatting of the prompt and the answers was changed 
to accommodate the paper’s format. All the prompts and answers were given 
in one single chat session.

The only separate chat session was related to the „account“ of legal 
reasoning provided by GPT. If prompted to give an account of legal 
reasoning, followed by the prompt to act as a judge and reach decisions in 
cases, ChatGPT demonstrated the tendency to stick as much as possible to 
the account of legal reasoning that it presented. It did this by following the 
steps in legal reasoning that it presented in the account of legal reasoning. 
A subsequent testing run was conducted on 12 March 2024, to compare the 
initial results with the results of the chatbot’s more recent versions. This 

30 In the remainder of the paper, ChatGPT and GPT-4 are used interchangeably. 
Strictly speaking, GPT-4 is the large language model that is the basis for the 
commercial product, ChatGPT. All commercially available products serve a purpose 
in various ways. In the case of ChatGPT, the purpose for fine-tuning GPT-4 is human-
like conversation. See: OpenAI 2022. This is usually done by supervised learning 
and reinforcement learning from human feedback.
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later testing was conducted using the same methodology without changing 
prompts, and the results were noted in the authors’ comments on the testing 
results.

Finally, the tests purposefully included questions that would be given to 
students early in their legal studies in many continental legal systems. This 
was done to make the first steps in this method of testing the models, with 
the intention that this is in line with the idea that the abilities can be tested 
not in relation to a fixed criterion of correctness but in relation to ordinary 
reasoning with which we often contrast artificial legal reasoning. In this 
sense, the testing decidedly does not encompass two complex abilities that 
are perhaps crucial for lawyers: 1) the ability to identify latent facts that 
would not be identified by a layperson without knowledge of the law, 2) the 
ability to reason within a dialogical process in which we have competing 
accounts, or counterarguments. While these matters are of the utmost 
importance for testing the overall legal abilities of LLMs, there are good 
reasons to omit them from the current tests. For one, an ordinary reasoner 
would find themselves in over their head if tasked with such a daunting set 
of legal problems. Secondly, the testing environment would have to rely on a 
criterion of correctness, which has yet to be developed to test AI.

4.1. Prompting

Recent research has shown that the reasoning performance of LLM 
models can improve significantly depending on the content of the prompt 
and that the model’s reasoning capabilities are significantly improved when 
the so-called chain of thought prompting is used (Wei et al. 2022a). The 
most successful method of prompting to date is chain-of-thought (CoT) 
prompting, achieved by asking the model to work out the answer to the 
question in a step-by-step manner (Yu et al. 2023). The exact prompt that 
was used in the testing was:

Let’s work this out in a step-by-step way to be sure we have 
the right answer.31

This means that every prompt the LLM was tasked with for this 
research contained the above-mentioned sentence at the end of the query. 
Furthermore, GPT-4 was tuned after training and is tuned occasionally to 
avoid giving answers that could be interpreted as legal advice. A reliable 

31 The conclusion is the result of Zhou et al. 2022.
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way of mitigating this is to ask the LLM to roleplay (Shanahan, McDonell, 
Reynolds 2023; Shao et al. 2023). Most of the prompts were preceded by an 
instruction to act as a judge, a lawyer, or a prosecutor.

4.2. „Account“ of Legal Reasoning.

GPT-4 is expectedly able to provide an account of legal reasoning. When 
prompted:

Explain legal reasoning step by step.

GPT-4 provides an account of legal reasoning stated in the 
following way:

Legal reasoning is the process used by judges, lawyers, and 
other legal professionals to identify the legal rules that are 
relevant to a particular case or issue, and then apply those 
rules to the specific facts at hand, to reach a conclusion. The 
steps for legal reasoning typically include:

Issue Identification: The first step in legal reasoning is 
identifying the legal issue or issues that are central to the case. 
This could be a question about the interpretation of a statute, 
the constitutionality of a law, the validity of a contract, the guilt 
or innocence of a defendant, and so on.

Fact Gathering: The next step is to gather and analyze the 
facts of the case. This involves a detailed examination of the 
evidence, which could include documents, witness testimony, 
physical evidence, etc. The goal is to identify the relevant facts 
that will influence the application of the law.

Rule Identification: Once the legal issues and facts have 
been identified, the next step is to determine what legal rules 
apply to the situation. This involves researching and analyzing 
statutes, case law, and other legal sources to identify the rules 
that govern the issues in the case.

Application of Law to Facts: After the relevant legal rules 
have been identified, the next step is to apply those rules to 
the facts of the case. This involves an analytical process of 
reasoning, where the legal professional considers how the 
rules interact with the facts, and what the outcome would be 
under different interpretations of the law.
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Conclusion: Finally, based on the application of the law to the 
facts, a conclusion is drawn. This could be a prediction about 
how a court would likely rule on the issue, a recommendation 
for a course of action, or a judgment in an actual case.

Communication: Legal reasoning is not just about reaching 
a conclusion, but also about effectively communicating 
that reasoning to others. This could involve writing a legal 
memorandum or a court opinion, giving oral arguments in 
court, or discussing the case with a client.

Remember, legal reasoning isn’t just a mechanical 
application of law to facts. It also involves judgment, creativity, 
and the ability to argue persuasively for one interpretation of 
the law over another. Each step of the process is important and 
requires careful thought and attention to detail.

The account is derivative and general, and it does not give us any reason 
to think that GPT „holds“ a theory of legal reasoning.32 Nevertheless, it 
amply demonstrates that GPT acknowledges all four types of activities 
typically associated with a lawyer’s job. By identifying a relevant issue, a 
legal reasoner prepares the terrain for separating it into a factual and legal 
question. GPT readily recognizes these steps by emphasizing the procedure 
of fact-gathering and the step of rule identification. It then emphasizes that 
there is nothing mechanical about legal reasoning but that this reasoning 
requires considerations about „how the rules interact with the facts“, i.e., the 
step of qualifying certain facts as covered by relevant legal terms. Finally, 
GPT underlines the concluding part of legal reasoning, which in the case of 
legal practitioners – most notably judges – implies decision-making.

Current versions of ChatGPT (12 March 2024) provide a more detailed, 
developed, and wordier answer by breaking down the most typical elements 
of legal reasoning into their components: factual issues are split into 
gathering evidence and understanding the context; determining relevant 
legal rules is split into identifying applicable laws and understanding 
legal principles; application is split into analogizing, distinguishing, and 
interpretation; decision-making is divided into argument construction and 
decision-making; justification and precedent-setting are part of something 

32 It is somewhat tempting to draw analogies with the research into what is called 
theory of mind – the ability to impute unobservable mental states to others. A 
recent paper followed the developments of the success that GPT models have in 
terms of passing tests that are thought to be indicative of someone possessing a 
theory of mind (Kosinski 2023).
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that is now named reasoning and rationale. Writing the opinion and review 
and appeal are added as elements of legal reasoning. It seems clear that the 
more recent versions sacrifice precision in favor of more detail. However, this 
detail is problematic from the theoretical standpoint, as some of the internal 
divisions of the steps in legal reasoning appear random and misplaced. This 
is in line with some of the complaints that the behind-the-scenes changes to 
ChatGPT have not always been for the better,33 which has been supported 
by the findings of the research on the changes in ChatGPT behavior (Chen 
et al. 2023).

4.3. Default Legal Reasoning Prompt

Based on the research in prompting, we used a standardized prompt 
aiming to capture the centrality of judicial reasoning in legal reasoning:

Please act as a judge. I’ll give you the facts and the relevant 
legal rules. Facts: Bojan was driving 90 kilometres per hour in 
Novi Sad. Law: The only applicable rule is „Driving speed in 
populated areas can’t exceed 50 kilometres per hour“. Reason 
legally step by step, reach a decision and provide a detailed 
justification for each step.

The rule is given in advance as the only applicable rule. This is done in 
order to avoid speculation about the possible content of the other rules 
of the supposed legal system in question. Transformer models are known 
to confabulate rules from different jurisdictions. But for our purposes, the 
identification of the rule is not crucial. What is crucial is what the model 
does with the rule, or how it reasons starting from the rule. In this sense we 
follow the idea that sound reasoning might arise from problematic premises. 
A reasonable way to isolate reasoning is to provide it with fixed starting 
points. GPT-4 provided the following answer:

Step 1: Determining the Facts: The first step in any legal case 
is to establish the facts. In this instance, it is stated that Bojan 
was driving at 90 kilometres per hour in Novi Sad.

33 See OpenAI Development Forum 2024.
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Step 2: Determining the Applicable Law: The next step is 
to identify the relevant legal rule. In this case, the applicable 
law states: „Driving speed in populated areas cannot exceed 50 
kilometres per hour.“

Step 3: Applying the Law to the Facts: Next, we need to 
apply the law to the established facts. According to the law, if 
Bojan was driving in a populated area at a speed exceeding 50 
kilometres per hour, he would be in violation of the law.

Step 4: The Legal Issue: Based on the presented facts and 
the rule, the key legal issue is whether Novi Sad is considered a 
„populated area“. Given that Novi Sad is the second largest city 
in Serbia, it can reasonably be classified as a populated area.

Step 5: Making the Decision: Taking into consideration 
the presented facts and the applicable law, it is reasonable 
to conclude that Bojan has violated the stated law, as he was 
driving at a speed of 90 kilometres per hour in Novi Sad, a 
populated area, which exceeds the legal limit of 50 kilometres 
per hour. In conclusion, based on the available facts and the 
law stating that „Driving speed in populated areas can’t 
exceed 50 kilometres per hour“, Bojan would be held liable 
for violating this law, given that he was driving at a speed 
that is above the permitted speed limit for populated areas. 
The legal justification for this decision is the clear violation of 
the rule, as Bojan was driving at 90 km/h in a populated area, 
thus exceeding the legal speed limit. This verdict is reached 
by applying the known facts to the relevant law and making a 
reasonable and logical interpretation of both.

This is a rather straightforward case, which is commonly explained to law 
students as an instance of mere subsumption of the given facts under the 
established rule.34 And yet, in taking a step-by-step approach, GPT highlights 
the step of qualification, by stating that „the key legal issue is whether Novi 
Sad is considered a ‘populated area’.“ For a legal student in Serbia, this 

34 It should be noted that the order of steps performed in legal reasoning 
somewhat differs from the order of steps that the LLM outputs when asked to 
provide the theory of legal reasoning. This might be due to a variety of reasons, 
some explained in the papers. However, it could also be because the order of steps 
and the very steps are ambiguous. Namely, to reason legally, one must be able to 
identify preliminarily that there is a legal issue in the known facts, even if all of 
the facts are not known. We thank the anonymous reviewer for pointing out this 
inconsistency.
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step would possibly not be stated explicitly insofar as it involves stating 
the obvious – that the second largest city in Serbia is a populated area. 
Interestingly enough, the answer in the version of ChatGPT of 12 March 
2024 omits completely whether Novi Sad legally qualifies as a „populated 
area“. When pushed to identify the potential legal problems that might arise 
from the prompt, ChatGPT answers with a generic account of all potential 
legal problems regarding evidence, procedure, mitigating circumstances, 
penalties, and further legal action. With reports of GPT-4 getting „lazy“ or 
less useful abounding,35 one possible explanation is that human feedback 
and subsequent tuning have rendered the model incapable of detecting fine 
legal issues. However, the explanation that ChatGPT gives when asked „Was 
Bojan driving in a populated area?“ is that Novi Sad is „implicitly considered 
a populated area in this context.“ The difference in result might therefore 
be explained by the fact that the knowledge of ChatGPT is current and that 
there is no known knowledge cutoff, like there was in the version of 24 May 
2023.

4.4. Factual Reasoning

The second prompt given to GPT involved a slight variation in the 
description of the facts of the case. Bojan is now driving between two 
populated areas in Serbia. The idea behind the change of fact is to check 
the responsiveness of GPT to changes in descriptions of facts that would 
render the decision indeterminate. Namely, there are at least two ways to 
get from Belgrade to Novi Sad. One is by a highway that avoids populated 
areas, and the other is a local road through populated areas. Due to the 
lack of details about the alternatives, it is expected that GPT will detect the 
underdeterminacy of facts.

Please act as a judge. I’ll give you the facts and the relevant 
legal rules. Facts: Bojan was driving 90 kilometres per hour 
between Novi Sad and Belgrade. Law: The only applicable rule 
is „Driving speed in populated areas can’t exceed 50 kilometres 
per hour“. Reason legally step by step, reach a decision, and 
provide a detailed justification for each step.

GPT provides the following answer:

35 See: Price 2023.
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In acting as a judge, the resolution of this case would involve 
several steps, considering both the facts of the situation and 
the applicable legal rule.

Step 1: Determining the Facts the first step in any legal case 
is to determine the relevant facts. In this case, the relevant fact 
is that Bojan was driving at 90 kilometres per hour between 
Novi Sad and Belgrade.

Step 2: Determining the Applicable Law The applicable legal 
rule in this case states, „Driving speed in populated areas can’t 
exceed 50 kilometres per hour.“

Step 3: Applying the Law to the Facts This step involves 
applying the legal rule to the facts. According to the rule, if 
Bojan was driving at a speed exceeding 50 km/h in a populated 
area, he would be in violation of the law.

Step 4: The Legal Issue Based on the facts provided, a 
key legal issue that arises is whether the area between Novi 
Sad and Belgrade can be considered a „populated area.“ This 
determination is critical as it directly impacts the application 
of the law to the facts at hand. However, given the information 
provided, we cannot definitively classify the area as populated 
or unpopulated.

Step 5: Making the Decision Given the available facts and 
applicable law, as it stands, a determination on the violation 
cannot be definitively made. The missing information about 
whether the stretch between Novi Sad and Belgrade where 
Bojan was driving is a populated area or not, creates ambiguity. 
The law doesn’t apply to unpopulated areas or highways, and 
there’s no additional information to suggest that Bojan was in a 
populated area while driving at 90 kilometres per hour.

Therefore, with the current evidence, a legal violation cannot 
be definitively established. If further facts were provided 
that clearly defined the area in which Bojan was driving as a 
populated area, then the ruling might be different. However, 
with the evidence currently at hand, there is reasonable doubt 
concerning Bojan’s violation of the provided traffic law. As such, 
Bojan would not be held liable for violating the law „Driving 
speed in populated areas can’t exceed 50 kilometres per hour“, 
as it cannot be confirmed beyond a reasonable doubt that he 
was in a populated area at the time of the offence.
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Please provide additional information if available for a more 
precise ruling.

There is a general prohibition of non-liquet in many jurisdictions (Rabello 
1974), which makes it warranted to push GPT to reach a decision with the 
limited information available. The prompt was:

Please reach the best decision with only the facts and law 
that were provided.

GPT restarts the reasoning but concludes differently based on the 
additional prompt.

Understood. I will make the decision based only on the 
provided facts and law.

Fact: Bojan was driving 90 kilometres per hour between 
Novi Sad and Belgrade.

Law: „Driving speed in populated areas can’t exceed 50 
kilometres per hour“.

Analysis: The law restricts driving speed in populated 
areas to 50 kilometres per hour. Bojan was driving at 90 
kilometres per hour, which exceeds this limit. However, the 
critical information for the application of the law to these facts 
is the classification of the area where Bojan was driving as 
‘populated’. The facts state that Bojan was driving „between 
Novi Sad and Belgrade“, which implies a stretch of road 
connecting the two cities. Without explicit information to the 
contrary, it’s reasonable to infer that this includes a variety of 
areas, possibly ranging from highly populated urban areas to 
less populated rural areas or highways.

Decision: With the available facts and the law provided, we 
cannot conclusively determine that Bojan was in violation of 
the law. The law applies to „populated areas“, and it’s unclear 
whether the stretch of road on which Bojan was driving should 
be classified as such. The evidence is insufficient to confirm 
beyond a reasonable doubt that he was driving in a populated 
area at the time of the alleged offence. Thus, based on the 
available information, Bojan cannot be held legally liable for 
exceeding the speed limit in a populated area. Please note that 
more specific details about the nature of the area in question 
(e.g., urban, rural, highway) would enable a more definitive 
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ruling. Without this information, any decision made can only 
be based on the provided facts and reasonable inferences 
drawn from them.

At this point, GPT output displays signs of oddness of legal reasoning. 
First, it insists on establishing all legally relevant facts, the most important 
being those about „a stretch of road connecting the two cities.“ In the 
absence of conclusive evidence, GPT states that „a legal violation cannot 
be definitively established.“ When pushed to decide based on the available 
facts, GPT invokes the unstated criminal legal standard „beyond a reasonable 
doubt,“ based on which Bojan cannot be held liable for breaking the stated 
rule. Note that GPT speculates that „it’s reasonable to infer that [a stretch 
of road] includes a variety of areas, possibly ranging from highly populated 
urban areas to less populated rural areas or highways,“ which might lead 
it to the best all-things-considered decision that Bojan’s behavior should be 
sanctioned. This may easily be the outcome of everyday, ordinary reasoning. 
However, ChatGPT avoids this route and acts as if it is a legal reasoner – 
without specific information about the area; ChatGPT reaches the decision 
that is legally correct.

In the version of 12 March 2024, the restrained reasoning based on 
principles of fact-finding and criminal law does not require an additional 
prompt. The output in the recent versions resorts to the following reasoning: 
In the absence of specific information that the area Bojan was driving through 
is classified as a populated area, applying the provided law might not be 
appropriate. The legal principle of nullum crimen sine lege, nulla poena sine 
lege applies, meaning there can be no crime or penalty without a prior law 
explicitly defining the act as criminal and setting the penalty. If Bojan was not 
within a populated area, then exceeding the speed limit specified for populated 
areas would not constitute a legal violation under the provided law. Still, even 
the recent versions are reluctant to reach a conclusive decision without 
additional prompting.

It should be noted that in both versions the outputted reasoning behind 
the decision shows signs of complexity. It relies on the principle that the 
inconclusiveness of fact should lead to a decision about the lack of legal 
liability.
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4.5. Interpretative Reasoning

In the first prompt, we saw that GPT handled the situations well, in which 
the interpretation of the legal text arguably led to a single normative content. 
The following prompt changes a strict rule to include the legal standard of 
reasonableness. The standard is introduced to test how GPT responds to 
linguistic indeterminacy, which is often labelled as vagueness. The prompt 
was as follows:

Please act as a judge. I’ll give you the facts and the relevant 
legal rules. Facts: Bojan was driving 90 kilometres per hour in 
Novi Sad. Law: The only applicable rule is „Driving speed in 
populated areas shall be reasonable.“ Reason legally step by 
step, reach a decision and provide a detailed justification for 
each step.

In the answer, GPT correctly identified the issues as interpretative and 
responsive to the actual conditions:

Determining the Facts: The first step in legal reasoning is to 
establish the facts. The fact given is that Bojan was driving at a 
speed of 90 kilometres per hour in Novi Sad.

Determining the Applicable Law: The relevant legal rule in 
this scenario is that „Driving speed in populated areas shall be 
reasonable“.

Identifying the Legal Issue: The legal issue is whether the 
speed at which Bojan was driving in Novi Sad, a populated 
area, can be considered „reasonable“. This is the crux of the 
interpretation and application of the law in question.

Applying the Law to the Facts: To apply the law to the facts, 
we must interpret what constitutes a „reasonable“ speed in 
a populated area. Unfortunately, the rule does not provide a 
specific speed limit, leaving „reasonable“ open to interpretation. 
The interpretation of reasonableness could depend on factors 
such as the time of day, weather conditions, road conditions, 
traffic volume, the presence of schools or hospitals, etc. 
However, these additional factors are not provided in the facts 
of the case.

Making the Decision: Given the ambiguity of the term 
„reasonable“ and the lack of additional information on 
conditions that could influence the interpretation of what is a 
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„reasonable“ speed in Novi Sad, it is difficult to definitively say 
that Bojan has violated the law by driving at 90 kilometres per 
hour. The term „reasonable“ is subject to interpretation and 
typically requires more context to make a firm judgement.

In conclusion, based on the available facts and law, it 
cannot be definitively established that Bojan was driving at an 
unreasonable speed. Additional information about the specific 
conditions at the time Bojan was driving would be required 
to make a conclusive judgement. With the given information, 
it cannot be confirmed beyond a reasonable doubt that Bojan 
violated the law „Driving speed in populated areas shall be 
reasonable“. This decision is subject to change if further 
information about the conditions at the time is provided.

Once again, we prompted GPT to solve the interpretative issue and reach 
the decision:

Please solve the interpretative issue and reach a decision in 
the case.

The LLM interpreted the provision by using the reasonable 
person standard and outputted the following reply:

To solve the interpretative issue and reach a decision, we 
need to interpret the term „reasonable“ in a typical legal and 
practical context. In the context of traffic law, reasonableness 
often refers to whether a driver’s behavior meets the standard 
expected of a typical, prudent driver in similar circumstances. 
Let’s apply this interpretation of „reasonable“ to the given facts 
and law:

Fact: Bojan was driving 90 kilometres per hour in Novi Sad.

Law: „Driving speed in populated areas shall be reasonable“. 
The law implies that Bojan’s driving speed should be such 
that it is considered safe and prudent given the context of a 
populated area. A populated area is likely to have pedestrian 
traffic, other vehicles, and various road signs and signals that 
require careful attention.

Driving at a speed of 90 kilometres per hour in a 
populated area could likely be considered unreasonable, as 
it may potentially jeopardize the safety of others, including 
pedestrians and other drivers. Generally speaking, a prudent 
driver would drive at a significantly lower speed in a populated 
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area to ensure the safety of all road users. Therefore, based 
on this interpretation of „reasonable“ and applying it to the 
facts at hand, it is reasonable to conclude that Bojan was not 
driving at a reasonable speed in a populated area, given that 
90 kilometres per hour is typically considered too high for such 
areas. Hence, Bojan would be in violation of the law as it stands.

This decision is based on the interpretative assumption that 
90 kilometres per hour in a populated area is not reasonable, 
keeping in mind general safety standards and expectations. 
However, it is also important to note that what is deemed 
‘reasonable’ could be subjective and may vary based on a 
multitude of factors such as local customs, specific traffic rules, 
and road conditions, which have not been provided in the facts.

ChatGPT here went into a sophisticated interpretation of a legal standard. 
It proceeded by acknowledging that the applicability of a legal standard 
decisively depends on „factors such as the time of day, weather conditions, 
road conditions, traffic volume, the presence of schools or hospitals, etc.“ 
Since these additional factors were not provided, GPT „hesitated“ to decide, 
nonetheless adding that „it cannot be confirmed beyond a reasonable doubt 
that Bojan violated the law.“ When forced to decide with the available 
facts, GPT asked how a prudent driver would drive „in a populated area to 
ensure the safety of all road users“, and immediately concluded that „driving 
at a speed of 90 kilometres per hour in a populated area could likely be 
considered unreasonable.“ These are exactly the steps that a legal reasoner 
would undertake.

With some differences in the steps leading to the conclusion, the most 
recent versions of GPT also identify the interpretative problem and, based 
on scarce information, conclude: However, given the high speed of 90 
kilometres per hour, it could be reasonably inferred that such a speed is likely 
to be considered unreasonable in most urban or populated areas, especially if 
any of the conditions mentioned (such as proximity to sensitive areas, such as 
schools or heavy pedestrian traffic) were present.

5. CONCLUSION: NOT THERE YET?

The existing research on the capabilities of these models to tackle both 
the introductory tests for enrolling in law schools and advanced professional 
tests for membership in bar associations convincingly shows that GPT-4-
based commercial products demonstrate the capability to output human-
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like legal reasoning. However, as rightly emphasized in the van den Herik 
test, continuous testing is most certainly needed for consistently evaluating 
performance over extended periods of time and on an extended set of cases. 
Until this is achieved, we can draw some provisional conclusions.

The initial question of our paper was related to the ability of GPT to 
produce legal reasoning outputs that display some crucial traits of the 
artificial reasoning of lawyers in issues of fact-finding, rule identification 
and interpretation, and legal decision-making. After preliminary testing, we 
can offer some tentative conclusions: a) the legal reasoning of GPT reflects 
the difference between ordinary reasoning and the specificities of legal 
reasoning since, when asked to reason legally, ChatGPT outputs answers 
that take into consideration the facts of a given case from the perspective or 
the given rules, avoiding all things considered decisions and conclusions, b) 
ChatGPT identifies both factual and interpretative problems that arise from 
problematic descriptions of facts and problematic formulations of norms, 
c) when confronted with the duty to reach a conclusion despite the facts 
or legal texts being underdetermined, ChatGPT bases the determination 
of facts or texts on the qualification or interpretation relying on general 
principles that are commonplace in contemporary legal systems. In short, 
when prompted to act as a lawyer (e.g., judge) with the given specific legal 
material, ChatGPT provides outputs as if it has reasoned legally. This shows 
that the „artificiality“ of AI’s „reasoning“ with specifically legal material is no 
different than the „artificiality“ of human reasoning with the same material.

At the beginning of this paper, we took inspiration from the remark 
made by Sir Edward Coke in discussing the distinctive traits that make 
legal reasoning artificial. We argued that both sceptic and celebrant 
interpretations of the artificiality thesis regarding legal reasoning agree that 
the „artificiality“ of human legal reasoning comes with the study of specific 
legal material, commonly in legal academia and then in legal practice. 
Due to a lack of transparency in current generation models of AI, we are 
not able to fully explain how the same sort of „artificiality“ of LLMs’ „legal 
reasoning“ arises in LLMs.36 We can, however, with some confidence, claim 

36 This raises the issue of explainability. Formal systems of reasoning, like the ones 
predominantly theorized by the pioneers in AI and law, are transparent. Expert 
systems with low autonomy that are manually programmed have a high degree of 
explainability. The content that is fed to algorithms representing argumentation 
schemes produces expected results. Both the results and the process are controllable 
and visible to the human employing the models. Machine learning systems that use 
mathematical analysis of training data with medium autonomy are still explainable. 
Deep learning systems that involve weighting and complex calculations based on 
data, with high autonomy, have a very low degree of explainability (Legg, Bell 2019). 
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that the artificial emulation of artificial legal reasoning by ChatGPT is far 
from autonomous. Namely, it still decisively depends on a human prompt-
feeder trained in artificial legal reasoning.37 Therefore, despite the uncanny 
manner in which in mimics human reasoning, demonstrated in the paper, 
the dependence of LLMs on human prompts might come as a relief, perhaps 
elusive and temporary, for practicing lawyers of this generation.
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1. INTRODUCTION

When we talk about „our body“, it is quite natural for us to think and 
conclude that we can make independent decisions about „our body“ and parts 
of „our body“. It represents an utterly intuitive feeling about owning one’s 
own body. However, is that really so? Do we always have the opportunity 
to independently decide what happens to our body? Unfortunately – no, 
and that is exactly where the story of intersex begins (see Dreger, 2000; 
Carpenter, 2018a; Monro et al. 2021).

Intersex is an umbrella term used to describe a wide range of natural 
bodily variations (see UN Free & Equal). The United Nations (UN) defines 
intersex persons as „people who are born with sex characteristics (including 
genitals, gonads and chromosome patterns) that do not fit typical binary 
notions of male or female bodies.“ It means that a child may be born „with 
a large clitoris and a shallow or absent vagina, with a micropenis and an 
opening in the scrotum that may resemble a vagina, with typical male or 
female external genitalia and atypical internal sex organs (such as retained 
testes in a person with typical female genitalia), with XY chromosomes 
and a typical female body, or with other characteristics that differ from 
the anatomical and hormonal features that doctors, nurses, and parents 
have been trained to expect.“ (Tamar-Mattis 2013, 64). In addition to the 
typical XX and XY chromosome pairs, it is possible for a child to be born 
with several chromosomal patterns, and this can also result in a number 
of internal, external, and secondary sex characteristics. Also, it can happen 
that certain atypical sex characteristics are discovered only at puberty, 
for example, when a girl enters puberty and menstruation does not occur. 
There is therefore an entire spectrum of biological, genetic, chromosomal, 
anatomical and hormonal features with which a child can be born (see also 
Council of Europe 2015; Carpenter 2018b; Liao 2022).

The hiding, shame and fear of having a child who is „different“ from the 
majority has created the circumstances where doctors perform harmful 
interventions and/or treatments with irreversible effects for the person, just 
so that they would conform to the female/male binary. Such interventions 
are most often performed immediately after birth or during early childhood, 
and are based on societal and medical notions according to which a person’s 
external genitals do not look „normal“ enough to pass as „male“ or „female“ 
(Ghattas 2019, 10; see also Creighton 2001; Behrens 2020). It should be 
noted that harmful interventions and treatments cause both psychological 
and physical trauma to an intersex person. Many of those who underwent 
surgery have claimed that these operations led to a reduction or complete 
loss of sexual drive, numerous infections, and scars. Finally, the dominant 
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medical approach, based on secrecy and concealment of information, causes 
great psychological trauma, both for the intersex person personally and for 
their family members because it leads to a sense of shame, reinforcing the 
presence of a culture of sexual „abnormalities“, and represents a violation 
of the autonomy of personality (see Crouch et al. 2004; Monro et al. 2017; 
Ghattas 2019).

With regards to human rights violations that intersex persons face in other 
spheres of life, in 2024, the European Union Agency for Fundamental Rights 
(FRA) published the third edition of its survey on LGBTIQ people, providing 
up-to-date information on intersex people in the 27 EU Member States and 
EU candidate countries Albania, North Macedonia, and Serbia. The survey 
showed that intersex people face alarmingly increasing levels of violence in 
their everyday life. Data on the performance of medical interventions and 
treatments showed that more than half of the intersex respondents who 
were subjected to surgery (57%) did not provide their own or their parents’ 
informed consent prior to their first surgical treatment to modify their sex 
characteristics, 61% of intersex respondents reported having experienced 
discrimination because of being LGBTIQ in at least one area of life in the 
year prior to the survey, and 74% of intersex respondents said that they 
experienced hate-motivated harassment in daily life in the 12 months prior 
to the survey (FRA 2024).

The Council of Europe (CoE), which all the analyzed countries belong 
to, has repeatedly called member states to prohibit harmful medical 
practices, to facilitate the recognition of intersex individuals before the 
law through several measures, including legal gender recognition and 
introducing „sex characteristics“ as a specific ground in equal treatment 
and hate crime legislation, „or, at least, the ground of sex/gender should 
be authoritatively interpreted to include sex characteristics as prohibited 
grounds of discrimination“ (Agius 2017; Parliamentary Assembly of the 
Council of Europe 2017). Similarly, in its latest resolution, the UN Human 
Rights Council called on member States to enhance efforts to combat 
discrimination, violence and harmful practices against intersex people and 
to work toward fulfilling the enjoyment of the highest attainable standard 
of physical and mental health for intersex people (A/HRC/55/L.9). These 
interventions had previously been labelled as „torture“ by the United Nations 
Special Rapporteur on Torture (Méndez 2013, 19). At the EU level, the latest 
Resolution adopted by the EU Parliament has condemned „sex-normalizing 
treatments and surgery“ and welcomed laws that prohibit such interventions 
while encouraging other member states to introduce similar frameworks. 
A EP resolution also calls for the full depathologization of intersex: „the 
category of ‘gender incongruence’ in childhood pathologises non-gender-



N. Pikramenou, J. Simić (стр. 425–454)

428 Анали ПФБ 3/2024Анали ПФБ 3/2024

normative behaviours in childhood; calls, therefore, on the Member States to 
pursue the removal of this category from the ICD-11, and to bring future ICD 
revision into line with their national health systems“ (EP, 2018/2878(RSP)).

In this paper, the authors will use legal developments regarding intersex 
issues in Greece as a key starting point for a broader and human rights-
based discussion regarding the current situation of intersex people in 
Western Balkan countries and examine whether such developments could 
directly impact intersex legislation of the countries of the Western Balkans. 
Following a contextual approach, legal texts and actions will be explored 
with particular attention given to the broader context (Forest 2000), which 
can be social, historical, geographic, or religious (Selznick 2003; Barnes 
2018). Therefore, the authors use the case of Greece, which, although a 
member of the European Union (EU), shares numerous historical, social 
and cultural circumstances with Western Balkan countries, in addition 
to the geographical connection and religion with some of them. The close 
relationship that Greece has with Western Balkan countries is clearly 
depicted in its external relations as the Ministry of Foreign Affairs states: 
„Greece, as a member of the European Union (1981), NATO (1952) and 
other European and regional institutions and fora, seeks to consolidate 
stability and security and the development of the Western Balkans region, in 
accordance with the principle of good neighborly relations and respect for 
international law. To this end, it firmly and actively supports the European 
perspective of the Western Balkans as a strategic objective“ (Ministry of 
Foreign Affairs of Greece 2024, translated by author).

With this in mind, starting from Greece and the legal developments that 
took place in this country regarding intersex, this paper provides readers 
an insight into the anti-discrimination legislation of the Western Balkans 
countries, showing that the grounds of „sex characteristics“ have only 
recently become the basis for the prohibition of discrimination, allowing 
intersex people to become legally recognized in these legislations. At the 
same time, the authors point out that the problems faced by intersex people 
and their families in Western Balkans (such as absence of the prohibition 
of harmful interventions and treatments of intersex infants and children, 
absence of standardized and transparent procedures for dealing with intersex 
children, as well as potential problems related to registration of sex/gender 
of intersex children in the birth certificate) are not only legally unregulated 
in the Western Balkans countries, but they are not even recognized by the 
competent institutions as issues that need to be addressed.

Lastly, since the majority of sources on intersex issues and the law in 
Europe until now reflects the situation of intersex people only in Western 
and Northern European countries (see e.g., Monro et al. 2021), authors see 

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2018/2878(RSP)
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2018/2878(RSP)
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this shift of perspective – from the countries of Western and Northern Europe 
to the countries of the Western Balkans – as essential for creating awareness 
regarding the situation of intersex people in the region and contributing to 
the protection of human rights and the promotion of just societies.

2. SETTING THE SCENE: CRISES AND THEIR IMPACT IN 
HEALTHCARE

2.1. Greece

Greece, just like the countries of the Western Balkans, has had turbulent 
historical periods. Since its liberation from the Ottoman Empire, the Greek 
state has declared bankruptcy multiple times and all bankruptcies have 
been directly or indirectly linked to important political developments that 
have marked political and social life (Totsikas 2015).1 In 2014, the Center 
of	 Research	 for	 Equality	 Issues	 (Κέντρο	 Ερευνών	 για	 Θέματα	 Ισότητας)	
published a study on gender and how high levels of poverty caused by 
the financial crises, as well as high unemployment rates, have negatively 
impacted gender issues, since only matters linked with the state’s economy 
were heavily prioritized.

With regards to healthcare in particular, based on the findings of a 
study conducted by Dianeosis, the budget allocated to healthcare for the 
period 2010–2014 was decreased by around 60% (Georgakopoulos 2016). 
This has severely impacted the quality of medical care services, especially 
for the unemployed and pensioners, and access to medicine has become 
problematic, which has led to an increase in private health care expenditure, 
financially burdening all income groups (Georgakopoulos 2016). According 
to Souliotis et al. (2018, 689–94), the problematic financial, organizational 
and operational framework of the healthcare system in the country existed 
already before the 2009 financial crisis, with citizens ensuring access to 
services by paying the relevant costs themselves, but the crisis led to the 
adoption of necessary measures that should have been taken when the 
economic environment could have supported such measures. In such 

1 The first official Greek bankruptcy was in 1827, and three more followed in 
1843, 1893, and 1932. Greece is an Orthodox Christian state as mentioned in the 
Constitution, which is „in the name of the Holy and Consubstantial and Indivisible 
Trinity.“ The most recent financial crisis was in 2009 where the country did not go 
bankrupt, but it had to commit itself to a policy that, by definition, resulted in the 
lowering of the standard of living of a large portion of the population (see Karalis 
2016, 9).
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circumstances, the protection of patients’ rights and especially the rights of 
intersex people in healthcare institutions are not only neglected, but also 
seriously violated.

Available research on LGBTQ+ persons’ experiences of the healthcare 
system was published in 2017 (Giannou 2017) and collected data from 
LGBT people and health workers showed that homophobia and transphobia 
are key factors contributing to systematic exclusion and limiting access to 
health services (see also FAROS 2014–2020). This information, coupled with 
findings published by the Council of Europe (CoE), the European Commission 
of Racism and Intolerance (ECRI), and the Group of Experts on Action 
against Violence against Women and Domestic Violence (GREVIO), shows 
that the situation for intersex people does not differ from the experiences 
of LGBT people. Specifically, in 2022, the ECRI stated in its report on Greece 
that „as regards in particular intersex persons, notably children, they may 
face serious forms of discrimination and intolerance, including from medical 
professionals who reportedly often recommend abortion of intersex children 
to expecting parents, while medically unnecessary surgery on intersex 
children is also common“ (ECRI 2022, 5). In its submission to the GREVIO, 
the Intersex Greece organization reported incidents of hate speech and 
violence against intersex people that took place in both public and private 
medical settings and highlighted the need for the introduction of reporting 
mechanisms at hospitals for intersex women and girls who are victims of 
violence (Intersex Greece 2022, 6). After the submission of the report, the 
GREVIO published its Baseline Evaluation Report for Greece and stated that 
„specialist support services are not able to meet the needs of LBTI women, 
in particular intersex women victims of violence, who are often referred to 
specialist NGOs by the network of services,“ including intersex women for 
the first time (Grevio 2023, 37 para. 137).

2.2. Western Balkans

The situation in the Western Balkan countries (Albania, Bosnia and 
Herzegovina, Montenegro, North Macedonia, Serbia, and Kosovo*2) has 
developed in a slightly different way. To grasp the context in these countries, 
one must take into consideration the political circumstances that have 
significantly shaped the social and economic development of the Western 

2 In this article we will use the official designation Kosovo*. This designation is 
without prejudice to positions on status, and is in line with UNSCR 1244 (1999) and 
the ICJ Opinion on the Kosovo declaration of independence.
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Balkan countries, including the attitude towards respect for fundamental 
human rights of minorities. It is worth noting that most of the Western 
Balkan countries had to struggle simultaneously with various processes 
of radical transformations after the fall of the Berlin Wall (from the late 
1980s), including: political transformation (transition from communism to 
democracy), economic transformation (transition from a planned to a market 
economy), and in some cases, transformation of the state (establishment 
of new national states in cases of disintegration, secession of states or 
disappearance	of	a	state,	as	was	the	case	with	Yugoslavia	after	1991)	(Simić	
2019, 2). Unfortunately, Serbia, Montenegro, Bosnia and Herzegovina, and 
North Macedonia had to go through all three transformation processes 
simultaneously. Even today, in the third decade of the 21st century, all these 
countries continue to struggle due to unfinished transformation processes in 
all areas, only one of them being respect for the fundamental human rights 
of intersex people. Therefore, all these changes that took place at the state 
level in all Western Balkan countries reflected generally on the patient–
doctor relationship and led to the collapse of the quality of the provided 
healthcare services and the absence of any transparency in the work of 
health professionals. The patient was completely subordinated to the will 
of the doctor who treated them, and it was not even possible to speak of 
legal protection of the autonomy of the patient’s personality and respect, 
especially regarding issues surrounding the protection of bodily integrity of 
intersex people. Special legal norms on patient rights or protection of the 
patient did not even exist until 2005, when the Western Balkan countries 
gradually	began	to	adopt	special	laws	on	the	rights	of	patients	(Simić	2013,	
146). The same is the case with anti-discrimination laws that have only been 
gradually adopted in the Western Balkan countries since 2004.3

3 Kosovo* adopted the Anti-Discrimination Law in 2004, followed by Serbia and 
Bosnia and Herzegovina in 2009, Montenegro, Albania and the former Yugoslav 
Republic of Macedonia (now Republic of North Macedonia) in 2010. See: Kosovo’s 
Anti-discrimination Law No. 2004/3. Adopted by the Assembly 19 February 2004; 
Serbia’s Law on Prohibition of Discrimination, Official Journal of the Republic of 
Serbia 22/09 dated March 26, 2009; BiH’s Law on Prohibition of Discrimination, 
BiH Official Gazette 59/09, published on 28 July 2009; Montenegro’s Law on the 
Prohibition of Discrimination, Official Gazette of Montenegro 46/2010, 40/2011 – as 
amended, 18/2014, and 42/2017; Albania’s Law No. 10 221 dated 4 February 2010, 
on Protection from Discrimination; Macedonia’s Law on Prevention of and Protection 
Against Discrimination Official Gazette of the Republic of Macedonia 50/2010, 
44/2014, 150/2015, 31/2016, and 21/2018; Decision of the Constitutional Court 
of the Republic of Macedonia U. No. 82/2010, dated 15 September 2010, published 
in the Official Gazette of the Republic of Macedonia 127/2010. 
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3. TOWARDS THE PROTECTION OF INTERSEX RIGHTS: FIRST 
STEPS

3.1. Greece

LGBTI rights and intersex rights in particular are considered to be well-
protected in Greece, especially when compared to other countries in Europe, 
based on the findings of the International Lesbian, Gay, Bisexual, Trans and 
Intersex Association (ILGA) Europe 2023 Rainbow Map, which serves as a 
tool for examining how safe, free, and equal LGBTI people are in Europe. 
Interestingly, Greece climbed to 13th place after it introduced a law on the 
ban of harmful practices and treatments on intersex children, up from 17th 
in 2022 (ILGA-Europe 2023). Rapid legal and policy developments in Greece 
occurred after the publication of the National Strategy for the Equality of 
LGBTQI+ people in 2021.

The Greek National Strategy followed right after the European Union’s 
LGBTIQ Equality Strategy 2020–2025 and for the first time, it incorporated 
an analysis of intersex issues marking the first instance where intersex 
issues were distinctly separated from transgender ones (see Pikramenou 
2024, 11). Nonetheless, efforts to protect intersex rights in Greece started 
far before the Strategy, in 2016, as analyzed in the following section, but it 
remains unclear whether these laws have been properly implemented. In 
its last report on Greece, the ECRI mentioned that racism and intolerance 
against intersex still exists, and mentioned specific cases. „during its visit, 
the ECRI delegation heard shocking testimonies about some teachers’ 
statements to intersex pupils (e.g. ‘you should not exist’)“ (ECRI 2022, 
12). This could be due to the fact that prior to 2021, trans issues used to 
be confused with intersex and this occurred especially around 2017, when 
the law on the legal gender recognition for trans people was passed (see 
Section 5 below). For instance, in 2015 the Greek National Commission for 
Human Rights published the report „Trans persons and legal recognition of 
gender identity“ which in an effort to include intersex issues, resulted in the 
use	 of	 the	words	 intersex	 (Greek	 διαφυλικός,	 diafylikos)	 and	 trans	 (Greek	
διεμφυλικός,	 diemfylikos)	 interchangeably	 and	 in	 an	 unclear	manner	 (see	
National Commission for Human Rights of Greece 2015). It also used the 
word	„middlesex“	(Greek	μεσόφυλος,	mesofylos)	instead	of	„intersex“.

The Strategy was published by a committee that was formed in 2021, by 
decision of the prime minister, and was composed of academics, members 
of civil society and government officials. This initiative coincided with the 
establishment of the organization Intersex Greece intersex, meaning that 
the intersex movement was stronger compared to the previous years and 
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therefore the Strategy was based on a submission that the Committee received 
from the organization (see Intersex Greece 2021). The Strategy remains the 
only policy document to date to explicitly mention intersex issues, dedicating 
almost three pages to the situation of intersex people in the country. The text 
focuses on several issues, including the revision of textbooks in education, 
discriminations that intersex people face in employment, challenges 
faced by intersex refugees, the need for intersectional and intersectoral 
cooperation when working on intersex issues, provision of health care by 
specialized multidisciplinary teams, provision of adequate psychosocial 
support mechanisms (National Strategy for LGBTQI+ people 2021). The 
most important added value of this Strategy is that the terminology used 
regarding intersex is proper, it does not mislead the readers, and it does not 
perpetuate the stigma and pathologisation surrounding intersex issues as 
prior documents did in the past. As a result, this could potentially combat 
past confusion surrounding intersex issues and contribute to the proper 
implementation of the Strategy, as well as the existing frameworks on 
intersex, and protect intersex people against human rights violations.

3.2. Western Balkans

On the other hand, in the Western Balkan countries intersex people were 
completely legally invisible prior to 2016, and the term intersex appeared 
exclusively as the letter „I“ in the acronym LGBTI, but not as a separate 
term that would be the subject of any legal or other analyses. The intersex 
community almost did not exist, and the main problem was the impossibility 
of obtaining any information about intersex from the competent state 
authorities.

The little data that can be found at all shows that, for example, the 
ECRI in its reports focused on the practice of intersex children in health 
institutions, among other things. In the sixth monitoring cycle, in 2020 
the ECRI covers the situation of intersex people in Albania. The ECRI was 
informed by the authorities that it is not mandatory in Albania to carry out 
so-called „sex-normalizing“ surgery on newly-born intersex babies and that 
such operations are, in fact, not carried out currently in Albania (ECRI 2020, 
13). In North Macedonia, according to ECRI’s information from 2023, one 
hospital in Skopje (the only one in North Macedonia to do so) carries out 
„sex-normalizing“ operations on intersex children, with the parents’ consent, 
if it is certified that they are medically necessary (ECRI 2023, 12). In Bosnia 
and Herzegovina, ECRI notes a dearth of information on the situation of 
intersex people, including children, and reports that no official guidance or 
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rules exist to regulate „sex-normalizing“ operations on intersex children, 
leaving it up to each individual medical doctor to decide on what advice to 
give (ECRI 2024a, 12). According to ECRI’s information from 2024, in Serbia 
no official data on intersex people exists. There is also no official data on the 
carrying out of so-called „sex-normalizing“ surgeries performed on intersex 
children in the country (ECRI 2024b, 15).

When talking about Serbia, we can add that prior to 2021, no laws or 
bylaws mentioned intersex people. From the annual reports by independent 
bodies (the Ombudsman and the Commissioner for the Protection of 
Equality), reports by civil society organizations, or following the media on 
cases of discrimination, it could be concluded that discrimination exists in the 
Serbia, in various areas, but none of those reports presented the needs of the 
group of intersex people or analyzed them separately (Gayten–LGBT 2019, 
59). The Strategy for the Prevention and Protection against Discrimination, 
just like the Action Plan of the Republic of Serbia for the implementation 
of the Strategy for Prevention and Protection against Discrimination for the 
2014–2018 period failed to specifically mention intersex people or intersex 
issues.4

Speaking of an exclusively medical approach of intersex people 
in the Western Balkans, interestingly, data regarding systematic, i.e., 
institutionalized clinical interest in intersex people and intersex issues, can 
only be found in Serbia. According to data presented by Gayten–LGBT, in 
the period between 1986 and 1993, 84 intersex children and adolescents 
received medical care at the University Children’s Hospital in Belgrade 
(Gayten–LGBT 2019, 83). The first scientific monograph on the subject of 
intersex, which to this date is the only Serbian-language scientific study of 
its	kind,	was	published	by	Dr.	Zoran	Krstić,	pediatric	surgeon	and	urologist,	
based on the results of independently conducted research in 1994 (Gayten–
LGBT 2019, 84). In his work, he advocated the position that the treatment of 
children with „gender differentiation disorders“5 is very difficult and often 

4 See Strategy of Prevention and Protection Against Discrimination of Republic of 
Serbia for the 2014–2018 period, Official Gazette of the Republic of Serbia 60/2013.

Also, see the second report on monitoring the implementation of the Action Plan 
for the implementation of the Strategy of Prevention and Protection Against 
Discrimination for the 2014–2018 period, Official Gazette of the Republic of Serbia 
107/2014.
5 Note that this language is outdated and pathologizing.
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controversial and subject to evolutionary attitudes and techniques, but he 
did not advocate the position that surgical interventions related to „gender 
differentiation“6 are mutilating and damaging to the patient.

4. ANTI-DISCRIMINATION LEGISLATION: A KEY POINT FOR THE 
PROTECTION OF INTERSEX RIGHTS?

4.1. Greece

As previously mentioned, several legal developments regarding intersex 
issues in Greece occurred primarily from 2016 to 2019, when several 
amendments were introduced to add „sex characteristics“ to various laws. 
First, Law No. 4443/2016 enshrined „sex characteristics“ as one of the 
grounds for protection against discrimination in the field of employment, 
incorporating Directive 2000/43/EC implementing the principle of equal 
treatment between persons irrespective of racial or ethnic origin, Directive 
2000/78/EC establishing a general framework for equal treatment in 
employment and occupation, and Directive 2014/54/EU on measures 
to facilitate the exercise of workers’ rights in the context of freedom of 
movement for workers. In 2017, Article 1 of Law 927/1979 was amended by 
para. 2 of Article 7 of Law 4491/2017 and added „sex characteristics“ to the 
legal framework on hate speech. In 2019, Law No. 4619/2019 amended the 
Penal Code and Article 82A on crimes with racist characteristics and added 
„sex characteristics“ to the list of aggravating circumstances. It seems that 
the fact that Greece is a member of the European Union played a pivotal 
role for the implementation of most of the abovementioned reforms, as they 
followed after the publication of EU Directives and the LGBTQI+ Equality 
Strategy.

In 2022, Greece became the 5th country in the world and the 4th in the 
European Union to ban „sex-normalizing“ procedures and treatments on 
intersex infants and children. More specifically, Articles 17–20 of Law 
4958/2022 „Reforms in medically assisted reproduction and other urgent 
regulations“ prohibit medical procedures and treatments performed on 
intersex children under the age of 15. Such interventions can only be 
performed on intersex minors who have reached the age of 15 and only 
with their free and informed consent. In addition, prior authorization will 
have to be granted by the relevant County Court, following the opinion of 

6 Note that this language is outdated and pathologizing.
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an Interdisciplinary Committee composed of experts on intersex. If medical 
„procedures and treatments“ resulting in the sex of the intersex person being 
inconsistent with the already registered sex are carried out, it is possible to 
correct the registered sex by court order. The law provides for a minimum 
of 6 months of imprisonment, loss of license and a fine for doctors who 
perform interventions on intersex minors without authorization.

The legal ban of harmful „sex-normalizing“ procedures and treatments 
could have been achieved earlier in 2017, as it was included in the Bill for Law 
4491/2017 for the legal gender recognition of trans people, but the provisions 
on intersex in this Bill were removed when by the Drafting Committee the 
draft text was sent to the Ministry of Justice and hence they never reached 
the parliament (Pikramenou 2024, 6). Minister of Justice Stavros Kontonis 
had mentioned during the voting process of the Bill for Law 4491/2017 that 
another bill on intersex issues would follow after the adoption of Resolution 
2191 by the Parliamentary Assembly of the Council of Europe (Pikramenou 
2024, 6–7) but this did not happen. Interestingly, the articles of the bill 
concerning intersex infants and children were adopted almost unanimously 
and there was no opposition from the Church, as had been in the case of the 
legalization of same-sex marriage. The Orthodox Church in Greece seems to 
oppose mainly and publicly „homosexuality“, for instance, prior to the voting 
of the Bill on same-sex marriage in 2024, the Church had published a text 
stating that the Bill was „subverting Christian marriage and the institution 
of the traditional Greek family, changing its model“ and that „homosexuality 
has been condemned by the entire ecclesiastical tradition, beginning with 
the Apostle Paul“ (LifO 2024, translated by author).

The Greek law is considered as a good practice, since it contains 
characteristics that other legal frameworks do not.7 For instance, it is the only 
law, along with the Maltese law,8 that criminalizes those performing medical 
interventions and treatments on intersex children. The Interdisciplinary 
Committee is not composed only of scientific experts but it includes a 
member of the civil society, in contrast to German law for which civil society 

7 This analysis includes laws that were introduced before the Greek law and 
excludes the Spanish law as it was a subsequent development. For more information 
on the Spanish law, see the most recent in depth-analysis published by OII Europe: 
Spain becomes fifth EU country to ban IGM https://www.oiieurope.org/spain-
becomes-fifth-eu-country-to-ban-igm/, last visited July 19, 2024.
8 Malta amended the GIGESC Act with Act No. XIII 2018, to introduce punishment 
by imprisonment not exceeding five years or a fine ranging from EUR 5,000 to EUR 
20,000 in case of the performance of medical interventions rooted in social factors, 
without the consent of the intersex minor.

https://www.oiieurope.org/spain-becomes-fifth-eu-country-to-ban-igm/
https://www.oiieurope.org/spain-becomes-fifth-eu-country-to-ban-igm/
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has lately expressed concerns that the law includes gaps9 that could lead to 
the violation of bodily integrity of intersex persons. The law prohibits all 
interventions and treatments, contrary to Icelandic law,10 which does not 
include a universal prohibition, and it uses correct language, in contrast 
to Portuguese law,11 which is problematic in this regard. Nonetheless, the 
proper implementation of the Greek law on the ban of medical interventions 
and treatments is still not guaranteed (Pikramenou 2024) and the same 
has occurred with previous laws on anti-discrimination and hate against 
intersex. As stressed by ECRI „both interviews with relevant experts and 
members of the intersex community, as well as FRA’s (2020) data, indicate 
that intersex persons all too often fall victims of discrimination in Greece. 
The stance and perception of Greek society towards intersex people moves 
between ignorance, (medical) pathologisation and hostility. Hiding being 
intersex and/or harassment and discrimination on the grounds of sex 
characteristics in everyday life, particularly in health, education, and the 
employment sector, appear to be constantly present aspects of an intersex 
person’s life in Greece“12 (ECRI 2022, para. 32).

9 Recently, OII Germany and OII Europe published a joint statement on deeply 
concerning German Family Court decision authorizing an intervention on an 
intersex minor (OII Germany and OII Europe 2024). 
10 For more information see Law No. 154. https://www.althingi.is/altext/pdf/ 
151/s/0721.pdf, last visited July 19, 2024.
11 For more information see the Law on Right to Self-Determination of Gender 
Identity and Gender Expression and Protection of Everyone’s Sex Characteristics 
No. 38/2018. https://diariodarepublica.pt/dr/legislacao-consolidada/lei/2018–11593 
5378, last visited July 19, 2024.
12 At the same time, Intersex Greece noted in its report „Hate speech against 
intersex people in Greece“ that „the implementation of laws –especially the laws 
on hate speech and racist crimes– remains problematic, as there is no monitoring 
mechanism“ (Vouvaki et al. 2023, 14–18). The organization stated that the statistics 
that the Greek police shared with them regarding incidents of violence recorded 
during the 2015–2021 period were confusing as the incidents against intersex 
people were recorded under „gender identity/sex characteristics“ and appear to be 
too low (Vouvaki et al. 2023, 16) while the European Union Fundamental Rights 
Agency (FRA) published a survey in 2019, according to which in the previous 5 
years 45% of intersex people from Greece who responded to their questionnaire 
had suffered physical or sexual violence (FRA 2020). 

https://www.althingi.is/altext/pdf/151/s/0721.pdf
https://www.althingi.is/altext/pdf/151/s/0721.pdf
https://diariodarepublica.pt/dr/legislacao-consolidada/lei/2018-115935378
https://diariodarepublica.pt/dr/legislacao-consolidada/lei/2018-115935378
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4.2. Western Balkans

In the Western Balkan countries, intersex people have started to gain 
legal visibility only recently, exclusively through anti-discrimination 
legislation. Similarly in this case, things have gradually changed in favor 
of intersex people, and the changes came almost solely thanks to strong 
external political influences, which this time came from the EU, and due to 
the aspirations of the Western Balkan countries to speed up their processes 
of association with the EU as much as possible. However, it turned out that 
after the adopted legal solutions, nothing was done in the Western Balkan 
countries to enact comprehensive measures to raise awareness on how to 
respect and protect the human rights of intersex people, while at the same 
time there is very harsh hate speech in the public arena. Yet, to grasp the full 
picture, we should first focus on how the changes to the anti-discrimination 
laws progressed.

The first country of the Western Balkans to provide protection for 
intersex people in its anti-discrimination legislation was Bosnia and 
Herzegovina, which in 2016 adopted the Amendments to the Law on the 
Prohibition of Discrimination and introduced sex characteristics as a basis 
for	 the	 prohibition	 of	 discrimination	 (Pandurević	 2017,	 15).	 In	 practice,	
however, this important legal innovation has not brought much to this 
day, but seems to have remained only declarative in nature. Reports by 
nongovernmental organizations dealing with the protection of human 
rights state that competent institutions within Bosnia and Herzegovina, 
such as the Ombudsman, the Ministry of Human Rights and Refugees of 
Bosnia and Herzegovina, entity and cantonal ministries of health, do not 
have relevant information about the needs of intersex people, nor have they 
been addressing this issue. Also, there are no clear medically established 
procedures for dealing with intersex children, and no information can be 
found to inform parents or guardians of intersex children about the risks 
of	certain	medical	 interventions	and	treatments	of	 intersex	children	(Burić	
2020,	35;	Brković	et al. 2023, 46).

In Montenegro, one of the key laws establishing a system of protection 
against discrimination was adopted in 2010. As in other Western Balkan 
countries, „sex characteristics“ were not recognized as a basis for prohibiting 
discrimination. However, shortly after its adoption, the Law was amended 
twice, first in 2014 and then in 2017, the reason being the negative 
opinion of the European Commission, which stated that the law was not 
fully	 compatible	 with	 the	 EU	 Acquis	 Communautaire	 (Đuković	 2022,	 83).	
With the latest changes, in 2017 (a year after Bosnia and Herzegovina), 
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Montenegro introduced „intersexual characteristics“13 as one of the grounds 
for the prohibition of discrimination.14 (Art. 2, para. 2, of the Montenegrin 
Law on Prohibition of Discrimination). The law defines that „[i]ntersexual 
characteristics are understood as different physical characteristics of a 
person (which can be chromosomal, hormonal and/or anatomical) that do 
not correspond to strict medical definitions of a man or a woman and can 
be present in varying degrees“ (Art. 19, para. 6, of the Montenegrin Law on 
Prohibition of Discrimination, translated by author).

In Albania intersex people are still not legally visible, however, in 2020, 
the Ministry of Health approved a specially prepared Medical Protocol for 
the Assessment of Children with Atypical Genital Development (OII Europe 
2020; Jakaj 2022, 173). This protocol stipulates that medical interventions 
on children immediately after birth can only be performed in cases where 
it is necessary for health reasons and not, as had previously been the case, 
by decision of the parents (OII Europe 2020). Despite being criticized by 
representatives of organizations for the protection of the rights of intersex 
individuals, this protocol, which recognizes the human rights of intersex 
individuals, has been the most progressive step in the country’s post-
communist history, especially having in mind that medical protocols are rare 
in Albania. Unfortunately, in Albania even today, as is the case in the Republic 
of Northern Macedonia, where the situation is the worst compared among 
the Western Balkan countries, anti-discrimination laws do not recognize 
„sex characteristics“ as grounds for discrimination, so there is no direct legal 
protection for intersex persons. According to data from December 2023, 
published by ILGA Europe, North Macedonia adopted the new Equality and 
Anti-discrimination Strategy in May 2022, but this Strategy mentions LGBTI 
people only once, in the section on preventing hate speech, violence and 
other forms of discrimination (ILGA Europe 2024). It is interesting to note, 
contrary to Greece, which has not opposed LGBTI as a whole nor intersex but 
mainly same-sex couples, in North Macedonia, legislative initiatives during 
2022 and 2023, were demonized by the Orthodox Church which launched 
a misinformation campaign against the Gender Equality Law and the 
amendment of the Birth Registry Law regarding legal gender recognition. In 
addition to gender equality, the Church also attacked the concept of gender 
identity and the Istanbul Convention (ILGA Europe 2024). As a reminder in 
Serbia, which is also a Christian Orthodox country, the negative attitude of 

13 Note that in order to align with international human rights standards the word 
„sex characteristics“ should be used in anti-discrimination frameworks.
14  Law on Prohibition of Discrimination, Official Gazette of Montenegro 46/2010, 
40/2011 – state law, 18/2014, and 42/2017.
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the Church was particularly visible during the public debate on the adoption 
of the Law on Prohibition of Discrimination in 2009 when the Church nearly 
prevented	its	adoption	(Jovanović	2022,	440).

In the case of Kosovo*, a new law on Gender Equality was adopted in 
2015.15 It includes an updated definition of gender identity protecting „the 
gender related identity, appearance or other gender related characteristics16 
of a person (whether by way of medical intervention or not), with our [sic] 
without regard to the person’s designated sex at birth“ (ERA 2016). The 
Law on Gender Equality differentiates between the two, defining sex as 
„biological and physiological characteristics that define men and women“ 
and gender as a role or identity „that is learned, changed over time, and 
varies widely within and across cultures“ (Law No. 05/L –020 on Gender 
Equality Article 3, paragraph 1, point 1.9., translated by author). At the 
beginning of 2016 it was made public that the Kosovo Clinical Centre had 
undertaken several surgical interventions on intersex minors (ERA 2016). 
The practice of harmful interventions and treatments performed on intersex 
infants was not specifically required by law but could be performed with 
parental consent. Also, in 2019, the Kosovo* media reported about the case 
of a „double-gendered child“17 (Kika 2019). On that occasion, the Kosovar 
doctors explained that there was no standard process by which parents are 
told that their baby is intersex and that no doctor explicitly provides them 
with this information or further explanation. Instead, a group of physicians 
including an endocrinologist, geneticist, radiologist and pediatric surgeon 
tell the parents distinctly about the different elements that are linked to 
their own field of specialization (Kika 2019).

On the other hand, in the Republic of Serbia, legal protection was granted 
to intersex people through two laws: the Gender Equality Law18 and the Law 
on Prohibition of Discrimination.19 With the adoption of amendments to the 
Law on Prohibition of Discrimination in 2021, „sex characteristics“ were 
introduced into the law as grounds for the prohibition of discrimination, 

15 Law No. 05/L –020 on Gender Equality is approved by Assembly, dated 28 May 
2015, and promulgated by the Decree of the President of the Republic of Kosovo No. 
DL-016–2015, dated 15 June 2015.
16 Note that in order to align with international human rights standards the word 
„sex characteristics“ should be used in anti-discrimination frameworks.
17 Note that this language is outdated and stigmatizing.
18 Law on Gender Equality of the Republic of Serbia, Official Gazette of the Republic 
of Serbia 52, of 24 May 2021.
19 Law of Prohibition of Discrimination of the Republic of Serbia, Official Gazette of 
the Republic of Serbia 22/2009, and 52/2021.
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which made the Republic of Serbia, in addition to Bosnia and Herzegovina and 
Montenegro, the third country in the region to recognize „sex characteristics“ 
as grounds for discrimination. Article 22 of the Law specifically prohibits 
discrimination against children based on sex characteristics.20 In 2022, 
Serbia also adopted the Strategy for Prevention and Protection against 
Discrimination for the 2022–2030 period, which represents an umbrella 
strategy in this area, as well as the Action Plan for the implementation of 
this Strategy.21 The Strategy, although concisely, for the first time presents 
and analyzes the position of intersex people in Serbia (Serbian Strategy of 
Prevention and Protection against Discrimination, 78).

Despite the fact that we can now say that the normative framework is 
satisfactory in regard to the prohibition of discriminatory behavior towards 
intersex people, their full equality has not yet been ensured in practice. The 
combination of individual and/or family isolation, social and institutional 
stigma, discrimination and violence, and traumatic experiences associated 
with medicalization are reasons for most intersex people to remain „invisible“. 
In its latest annual report, for 2023, the European Commission states that 
due to a lack of trust in institutions, cases of violence and discrimination 
against LGBTIQ persons are often not reported, and that „[i]ntersex persons 
remain invisible both socially and legally“. Hate speech, threats and violence 
continue to be directed at lesbian, gay, bisexual, transgender, intersex and 
queer persons (European Commission 2023, 46–47).

So, if we compare Greece and the Western Balkan countries, we can see 
that between 2016 and 2021, in all these countries, with the exception of 
the Republic of North Macedonia and Albania, there were legislative changes 
that started with anti-discrimination legislation. In 2022 Greece went one 
step further and became the fifth country in the world to ban harmful 
interventions and treatments on intersex infants and children. However, such 
provisions are still absent in the Western Balkan countries. We have seen 
that Albania introduced this ban by defining the medical protocol for the 
conduct of doctors. In Serbia, on the other hand, there is a multidisciplinary 
team of nine medical experts who work with intersex babies and children 
at	 the	 Dr.	 Vukan	 Čupić	 Serbian	 Institute	 for	 Health	 Care	 of	 Mother	 and	
Child	 in	Belgrade	 (Randjelović	et al. 2017, 39). They also follow a medical 
protocol that is used, exclusively internally, to establish intersex diagnosis 

20 Art. 22, par. 2 of the Law on Prohibition of Discrimination of the Republic of 
Serbia 
21 Action plan for the period 2022–2023 for the implementation of the Strategy of 
Prevention and Protection against Discrimination for the period from 2022 to 2030, 
Official Gazette of the Republic of Serbia 112, dated 12 October 2022.
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with the help of tests and examinations, but the protocol uses the term 
„hermaphrodite“, which indicates an outdated and discriminatory approach 
by	doctors	 in	Serbia	(Randjelović	et al. 2017, 39). It is therefore necessary, 
both in Serbia and in other countries of the Western Balkans, to standardize 
the approach of health professionals in relevant hospitals where intersex 
people are treated, as well as introduce a legal ban on harmful interventions 
and treatments on intersex infants and children, and to make transparent 
all procedures and mechanisms related to them, especially those related to 
collecting statistics on the number of people who are born intersex.

5. LEGAL GENDER RECOGNITION OF INTERSEX PEOPLE – 
ON HOLD

5.1. Greece

The registration of sex in the birth certificate is often the moment when 
intersex people are first confronted with a legal issue of bureaucratic nature. 
In Greece, Article 19 of Law 4958/2022 provides that „In the event of medical 
procedures or treatments referred to in Article 17, which have resulted 
in a discrepancy with the registered gender of the minor intersex person, 
the registered gender is corrected by the competent court“ (translated by 
author). In other words, while the law prohibits interventions that lead 
to intersex infants and children conforming to female or male, it does not 
provide a clear legal framework to cover the gender recognition of intersex 
children (or adults) who have not undergone any procedure or treatment 
and self-identify outside of the binary. The need to introduce a framework 
is also confirmed in the National Strategy for LGBTQI+ people as it states 
that „it is considered appropriate (for intersex persons) to facilitate the 
change of registered sex, on the basis of self-determination“ (Government 
of Greece 2021, 52, translated by author). At the same time, the National 
Strategy recognizes the diversity of intersex peoples’ gender identity „the 
medical services offered to intersex people, and in particular to newborns, 
infants and children, should be provided with respect for their special needs 
and above all to ensure their right to decide for themselves, when they are of 
the appropriate age and maturity, with all possible versions of their identity 
open“ (Government of Greece 2021, 52, translated by author). This is 
because Law 4491/2017 on legal gender recognition can potentially be used 
by people who are not transgender, which creates several loopholes as these 
laws are not designed to meet the needs of people other than trans. Indeed, 
according to European Union research, 20% of intersex people identify as 
non-binary and 5% as „other“ (FRA 2020).
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This legal gap creates pressure on the parents, since, according to the law, 
all births in Greece must be registered within 10 days of the child’s birth. 
In case of late registration, a fine could be imposed as follows: for births 
registered from the 11th to the 100th day, a fine of EUR 100 is foreseen, and 
for births registered after the 100th day, this fine is increased to EUR 300 
(see UNHCR undated). Interestingly, such legal gaps do not exist in any of the 
countries that have legally prohibited interventions on intersex people as 
they all have a clear legal framework for legal gender recognition that gives 
access to the right to self-determination (for a comparative presentation 
see Pikramenou 2019; OII Europe 2021). More specifically, Malta „Change 
of Gender Identity“ introduced the right to legal recognition in 2015 with 
the GIGESC Act, based on self-determination, and in 2017 it allowed access 
to category „X“ for intersex people in passports and identity documents 
(Ministry for European Affairs and Equality 2017). Portugal introduced 
the recognition of gender identity and gender expression based on the 
right to self-determination in Article 3 of the Law 38/2018, along with the 
ban of interventions. In 2013 Germany was the first country to amend the 
Civil Status Act (PStG, Section 22 (3)) so that the gender indicator on birth 
certificates is blank in the event of the birth of an intersex infant. Then, in 
2018, it introduced a new law (Gesetz zur Änderung der in das Geburtenregister 
einzutragenden Angaben, 18 December 2018) designed for intersex people 
enabling them to request a „diverse“ gender marker, following the provision 
of the relevant medical certificates. This law followed the decision of 
the German Federal Constitutional Court published in 2017 (sup. 1 BvR 
2019/16), which introduced the right to the registration of a third gender 
based on the rationale that the right to self-determination in terms of gender 
is linked to the free development of personality. In Iceland the 2019 Act on 
Gender Autonomy, together with the ban of medical interventions, ensured 
the right to legal gender recognition based on self-determination while also 
introducing the neutral gender marker which appears in passports as „X“ 
(Article 6).22

22 It is worth noting that in Spain, which is not included in this analysis as 
developments occurred after Greece, Law 4/2023, provides for the issuance of 
administrative documents with respect to the person’s sex characteristics (Article 13).
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5.2. Western Balkans

If we look at the Western Balkan countries, there is no clear legal 
framework on the gender recognition of intersex children and adults who 
have not undergone any procedure or treatment and self-identify outside 
of the binary. More precisely, it can be said that existing regulations are 
outdated and inflexible. This is very problematic for intersex children as it 
forces those involved in certifying and registering birth (parents or other 
family members responsible for the child, health professionals, and birth 
registry officials) to legally choose between the „male“ or „female“ options 
(FRA 2015, 4).

In Serbia, the Law on Registers requires parents to register their child in 
the register of births within 15 days of the child’s birth, thereby entering the 
sex of the child, which can be either male or female (Law on Registers Art. 
48, para. 1).23 This requirement stems from the position that sex is one of 
the main identity characteristics of every person, and that every newborn 
must be registered under one of the two sex categories offered. This kind of 
requirement, set by law, is a pressure on parents to determine the sex and/
or gender of their child, not only legally, but also physically. Once registered, 
the sex of a child can be legally amended in Serbia since 2020, but only from 
the age of 18, and such change entails significant problems for the person in 
question (Commissioner for Protection of Equality of Serbia 2021).

The issue of registering the gender of a child after birth in Bosnia and 
Herzegovina	 is	 regulated	 at	 the	 level	 of	 the	 entity	 and	 the	 Brčko	 District,	
namely: the Law on Registers of the FBiH,24 the Law on Registers of Republika 
Srpska,25	 and	 the	 Law	 on	 Registers	 of	 the	 Brčko	 District.26 The FBiH Civil 
Registry Law distinguishes between two situations – when a child is born in 
a health institution and outside of it. In accordance with this fact, the Law 
determines different regulations. If the child was born in a health institution, 
the deadline for registering the child in the birth register is 15 days and the 
health institution where the child was born is responsible. If the child was 
not born in a health institution, the deadline for birth registration is 30 days. 

23 Law on Registers of the Republic of Serbia, Official Gazette of the Republic of 
Serbia 20/2009, 145/2014, and 47/2018.
24 The Law on Registers of the Federation of BiH, Official Gazette of the Federation 
of BiH 37/2012 and 80/2014.
25 The Law on Registers of Republika Srpska, Official Gazette of Republika Srpska 
111/2009, 43/2013, and 66/2018.
26	 Law	 on	 Registers	 of	 the	 Brčko	 District	 of	 BiH,	 Official Gazette of the Brčko 
District of BiH 58/2011.
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The Law on Registers of Republika Srpska prescribes a deadline of 15 days 
for	registering	 the	birth	of	a	child.	The	provisions	 in	 the	Brčko	District	are	
identical to the provisions in Republika Srpska.

In North Macedonia, the birth of a child must be reported, in writing or 
orally, to the Registrar of the Master Records Area where the child was born, 
within 30 days from the day the child was born (Law on Civil Registry Article 
6 para. 1).27 The Law on Civil Status of the Republic of Kosovo*, adopted 
in 2011, stipulates that the birth of a child must be registered within 15 
days of birth, or in exceptional cases within 30 days (The Law on Civil Status 
Article 34, para. 4).28 In Montenegro, the deadline is significantly shorter; 
the birth of a child must be registered within three days from the date of 
birth, thereby entering the sex of the child (Law on Matrimonial Registers of 
Montenegro Article 20, para. 1).29

The solution in all these cases would be to amend the Law on Registers, 
in line with the recommendations of Resolution 2191.30 If after birth, on the 
basis of medical documentation, it is determined that the sex of the person 
is not determinable, the Law on Registers should allow the postponement 
of the registration of the sex of the child in the register of births, until the 
moment when the child can independently participate in making decisions 
about these interventions, with the exception of special circumstances, when 
these interventions prevent the creation of a greater harm to the health of 
the intersex child.

27 Law on Civil Registry, Official Gazette of the Republic of Macedonia 8/95, 38/02, 
66/07, 67/09, 13/13, 43/14, 148/15, 27/16, and 64/18, and Official Gazette of the 
Republic of North Macedonia 14/20.
28 Law No. 04/L – 003 on Civil Status of the Republic of Kosovo.
29 The Law on Civil Registry, Official Gazette of Montenegro 47/2008, 41/2010, 
40/2011 – other laws, and 55/2016.
30 See article 7 point 7.3.1. of Resolution 2191, Promoting the human rights of and 
eliminating discrimination against intersex people „ensure that laws and practices 
governing the registration of births, in particular as regards the recording of a 
newborn’s sex, duly respect the right to private life by allowing sufficient flexibility 
to deal with the situation of intersex children without forcing parents or medical 
professionals to reveal a child’s intersex status unnecessarily.“
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6. CONCLUSION

From 2016 and onwards, a series of legal developments have occurred in 
the Balkan region with the aim of protecting the rights of LGBT and intersex 
people. In many cases, such developments occurred after „external pressure“ 
from the EU. For example, Greece started amending anti-discrimination 
frameworks to implement EU directives as an EU Member. At the same 
time, even though Montenegro is not an EU member, the anti-discrimination 
law was amended twice following negative opinions of the European 
Commission as Montenegro is among the Western Balkan countries that 
are planning to access the EU in the future.31 The issues that need to be 
addressed in all the countries that were analyzed in this paper are the use 
of a human-rights based approach that adheres to international standards 
(for example the use of „sex characteristics“ and not other terms that might 
be derogatory, e.g., „intersexual characteristics“), provision of support to 
the intersex movement so that intersex people are empowered to organize 
and advocate for their rights, the introduction of flexible procedures when 
it comes to birth certificates, and the legal recognition of intersex people. In 
other words, it is important that all of the abovementioned countries follow 
what has been suggested for years by the CoE and the UN (of which all of 
them are members), as well as the EU, to guarantee that intersex people’s 
rights are not violated repeatedly.

More importantly, despite the introduction of measures that protect 
intersex people’s rights, a point that is often overlooked is the need to tackle 
high levels of stigmatization surrounding intersex people. When it comes to 
Western Balkan countries, stigma prevails especially in rural areas where 
the level of information about intersex issues is very low. Consequently, it is 
extremely challenging to collect data on the number of intersex people living 
in the Western Balkan countries, and due to the small number of activists 
working on the issue, the intersex community remains invisible to this 
today	(Simić	2019a,	56).	Interestingly,	a	high	level	of	stigmatization	against	
intersex is also reported in Greece, even though the country has introduced 
a series of laws and it tops the ILGA’s ranking as mentioned above. Given 
these points, Western Balkan countries could use Greece as a „good practice“ 

31 See European Union External Action, Western Balkans: „Accession talks are 
underway with Montenegro and Serbia. In March 2020, the Council agreed to open 
accession negotiations with North Macedonia and Albania. Bosnia and Herzegovina 
and Kosovo are potential candidates for EU membership“ https://www.eeas.europa.
eu/eeas/western-balkans_en, last visited April 30, 2024.

https://www.eeas.europa.eu/eeas/western-balkans_en
https://www.eeas.europa.eu/eeas/western-balkans_en
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to introduce legal reforms on intersex issues but while doing so, it is equally 
important to consider all its „flaws“ and overcome them in order to ensure 
the protection of intersex rights in the region.
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1. INTRODUCTION

In common parlance, a promise is perceived as an assurance that 
something will be realized. In this regard, the promise creates an obligation, 
but only in the moral sphere. If a promisor does not fulfil what they had 
promised, such omission implies the betrayal of the promise’s trust. Thus, 
the promisor will be exposed to moral judgement. However, if certain 
conditions are fulfilled, the promise not only has moral implications but also 
carries some legal consequences. Therefore, when the promisor publicly 
announces that they will reward anyone who fulfils a certain assignment, 
finds themselves in the particular position, or especially achieves a defined 
result, we are referring to the public promise of reward.

Public promise of reward (Auslobung, promesse publique) is a legal 
institution and a specific technique that can be used in various situations. 
Although legal theory mostly provides only a single example – promising a 
reward for locating the missing pet and/or its safe return, this legal institute 
can potentially be used in a variety of situations and different professions. 
For example, the public promise of a reward may be an effective technique 
in various police investigations, when a reward may be promised to anyone 
who reveals information about a missing person, a fugitive hiding to avoid 
prosecution, or the whereabouts of stolen items.1

A person becomes entitled to the reward as soon as they achieve the 
desired outcome. It is a kind of the „prize for virtue“ (Guilhermont 2010, 
1475), which is one of the peculiarities of this legal institution. The notion 
of   the public promise of a reward is built on the premise that a certain 
person, at a certain time and place, will be able to perform the described 
act, achieve the defined result, or find themselves in the desired situation. 
The promisor is unable to do it themselves for any variety of reasons. Hence, 
they are willing to encourage others to undertake such a step. The incentive 
lies precisely in promising a reward in return. Also, the promisor has no 

1 In North America, Quebec, the UK and Germany, the public promise of a reward 
is often used in police investigations (see England v. Davidson (1840); Glasbrook 
Bros v. Glamorgan County Council (1925) (Guilhermont 2010, 1474; Furmston 
2012, 204). However, until recently such practice was considered immoral in 
France. Nevertheless, in 2007, the French police, by publicly promising a reward, 
encouraged witnesses to reveal information about the shooters that were targeting 
police officers during the autumn riots. Publicly promised rewards increase the 
likelihood that lost or stolen items will be returned to their owner. An organization 
based in Quebec, which runs advertising campaigns for missing persons cases, 
reports that 33% of reward cases are solved using this technique (Guilhermont 
2010, 1474, 1478–1479).
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knowledge of know that neither can they find out who will be the one in the 
right place, at the right time, able to perform the required act. Furthermore, 
it is uncertain whether such an individual even exists. It „hinges solely on 
potential“ (Guilhermont 2010, 1478–1479, translated by author). For that 
reason, negotiating and contracting is not a feasible alternative. Through the 
act of publicly promising the reward, the promisor aims for a result that is 
difficult, unprofitable, or even impossible to achieve through the conclusion 
of a contract.

Evaluated through the lens of law and economics (economic analysis of 
law), the public promise of reward is a technique that increases the chances 
of the promisor to achieve the result they are aiming for in the economically 
efficient manner (Guilhermont 2010, 1478–1479). Namely, the promisor 
values the worth of acquiring the result defined in the promise more than 
the worth of the award they promised to give. Otherwise, they would have 
no economic incentive to promise such a reward.2 The promisor’s economic 
interest is relevant in in an additional context, as it may serve as the criteria 
to distinguish public promise of reward from betting (see Fervers 2020, 
1263).3

Despite serving the same purpose, the public promise of a reward is a legal 
institution that is regulated in fundamentally different ways in comparative 
law. Notwithstanding, it receives inadequate attention from legal theory. The 

2 The technique of publicly promising a reward is effective when the desired 
result has a greater value for the promisor than the value offered as a reward. Let’s 
take for example the case of an owner who promised a reward for person who finds 
their missing cat. If the cat is worth EUR 2,000 to them, and EUR 50 to the finder, 
the promise of a reward will be economically efficient if the amount of the reward 
is between EUR 50.01 and EUR 1999.99. Within such a reward range, the well-being 
of the owner will increase, as will the well-being of the finder, which also results 
in the increase in social well-being. Since these are voluntary market transactions, 
there was an efficient allocation of goods according to the both Pareto improvement 
and	Kaldor-Hicks	efficiency	(see	Begović,	Jovanović,	Radulović	2019,	17–21).
3 The lottery, or game of chance, does not constitute the public promise of reward. 
If the organizer of lottery promises EUR 100 to one of the 500,000 participants, it 
is not considered a public promise of a reward. How does a prize game differ from 
a public promise of a reward? First, the participants in a prize game are known 
to the organizers; they know their information and addresses (Dessemontet 2003, 
52). A public promise is directed at an unspecified number of people, making it 
impossible for the promisor to predict who might be a potential performer. Second, 
participation in a game of chance requires payment. An interested party must pay 
a certain amount to participate in the lottery or buy a specific product or ticket. 
Third, the prize in the game of chance must not depend on the knowledge or skills 
of its participants, but solely on chance or an uncertain event; if the performance 
can be fulfilled in a straightforward manner, it is considered a lottery (Pieck 1996, 
161–162).
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author will present an overviewfrom the general to the specific, starting with 
the overall view and common traits. The following part of the paper will 
focus on the origins of these differences, along with the underlying theories 
that substantiate them. Subsequently, the approaches of French, English, 
German, Austrian, Swiss, Italian and Serbian law will be presented, followed 
by the European law. In the concluding section of the paper, the author will 
analyse of the presented approaches.

2. THE OVERALL VIEW OF PUBLIC PROMISE OF REWARD: 
NOTION AND CONDITIONS

Regardless of the specific legal system to which a jurist belongs, they will 
refer to the public promise of a reward when an individual (the promisor) 
publicly promises a reward to an unspecified number of people (the 
promisees) for performing a certain action, finding themselves in a certain 
situation, or achieving a certain result or success. It is a publicly announced 
promise „for some beneficial work“ (Bago 1990, 71). However, the notion 
of the public promise of a reward is fundamentally different in comparative 
perspective, which will be discussed in more detail later in the paper, while 
in this section the author will focus on its universal characteristics.

The person who promises the reward is called the promisor. The promisor 
can be either natural or a legal person. Nevertheless, they must have the 
required	 legal	 capacity.	 Some	 authors	 (e.g.	 Milošević	 1970,	 192;	 Radišić	
2017, 360) state that the promisor must have the full legal capacity, since 
they are the one disposing of the assets. Even so, the author believes that 
the requirement of legal capacity should be interpreted in each specific 
case considering the promised reward. There is no reason why, for example, 
a twelve-year-old boy could not make a promise to give a football ball to 
whomever finds his lost bag containing his favourite football dress and 
shoes. Furthermore, the promisor who has no legal capacity (e.g. a minor) 
will be able to promise a reward if such a reward falls under the pocket 
money rule (Taschengeldparagraph).4

4	 The	pocket	money	rule	is	sourced	from	Germanic	law	(see	Art.	110	Bürgerlichen	
Gesetzbuchs,	 and	 Art.	 170	 para.	 3	 Allgemeine	 bürgerliche	 Gesetzbuch).	 The	 rule	
allows minors to independently undertake legal transactions of small value that 
are proportionate in complexity to their intellectual maturity and correspond to 
their understanding of things. Such allowance has significant economic, social, and 
educational importance because it enables younger minors to independently satisfy 
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The promisor must make the promise publicly and to an unspecified 
number of people – the public announcement is required. Publicity 
necessitates that the promise be communicated in a way that ensures those 
who are expected to respond are likely to notice it. The promise can be 
communicated through various media channels such as radio, television, or 
the	press	(Karanikić	Mirić	2024,	706),	as	well	as	through	electronic	media.	
Additionally, it may be displayed as a poster on a notice board, lamp post, bus 
stop, or distributed as leaflets to passersby by the promisor or a third party. 
The author believes that the announcement is deemed published only when 
it is made accessible to the public, i.e. when newspapers are released for 
sale, broadcasts are aired on the radio, shown on television, or posted on a 
notice board.5 The promise may also be made public by posting it on a social 
media profile, as long as such profile is public. The condition regarding the 
unspecified number of people logically arises from the concept of a public 
promise of a reward, since the public implies a group of individuals who 
are not individually identified and whose number cannot be determined. 
It may be to the members of a certain group formed based on a certain 
criteria, such as age, profession, education, interest, or even members of an 
association (Fervers 2020, 1264). The actual number of individuals who have 
been informed of the announced promise is not relevant. It does not have 
to be announced „to everyone“ (Fervers 2020, 1263). However, the ability 
for everyone to be informed about the promise is crucial. The emphasis is 
therefore placed more on the inability to identify individuals to whom the 
promise is addressed, rather than on the actual number of people who have 
noticed it.

The announcement of a public promise of a reward must clearly specify 
the act to be performed, the success to be achieved, or the situation in which 
a	person	must	find	themselves	to	be	entitled	to	the	reward	(Karanikić	Mirić	
2024, 706). The required outcome must be determined, possible, and lawful, 
otherwise, the public promise of a reward is not enforceable – the promisor 
is not obligated to grant the reward to a person who has performed an action 
that is undefined, impossible, or unlawful.

their daily needs and help their parents (e.g. shopping in a bookstore, market or 
supermarket)	(Stanković	1982,	1224).	In	addition,	minors	develop	their	personality	
this	way	(Đurđević	2010,	89).
5	 For	different	opinion	see	Milošević	(1970,	192),	which	states	that	the	promise	
is considered published at the moment the promisor’s statement is handed over to 
the newspaper, radio, or television editorial office, or to the person responsible for 
posting it on a notice board.
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Upon announcing the promise, the promisor’s duty to grant the reward 
does not yet exist. The obligation is born as soon as an individual undertakes 
the defined act, find themselves in the situation described in the announced 
promise or achieve the required success. Thus, their identity is initially 
unknown,	 but	 unveiled	 later	 (Milošević	 1970,	 191).	 It	 is	 indeed	 possible	
that such a person might not appear at all. The author will refer to them as 
„the performer“ or „the undertaking person“. We emphasize that the public 
promise of a reward does not create an obligation for the performer to fulfil 
the task set forth in the promise, achieve the success or find themselves in 
a	 certain	 situation	 (Radišić	 2017,	 360).	 They	 perform	 such	 an	 action	 not	
because they are obligated to, but mainly because they want to and are able 
to help the promisor. Guillermo calls the performer a „good Samaritan“ (bon 
samaritain) (Guilhermont 2010, 1481). In return, by undertaking the action 
that the promisor had laid out in the publicly announced promise, they 
become entitled to the award. Therefore, the promisor is the debtor, and the 
performer	is	the	creditor	in	their	relationship	of	obligation	(Karanikić	Mirić	
2024, 705).

The legal capacity required on the performer’s side depends on the way 
one understands the legal nature of the announced promise, which will 
be thoroughly discussed in the following section. If a public promise is 
understood as a unilateral declaration of intent (negotia unilateralia), the 
action undertaken by performer is considered as a material, not a legal act. 
Therefore, they are entitled to the reward even if they did not know about 
the promise, and there is also no requirement regarding the appropriate 
legal capacity. However, if doing so is understood as a tacit acceptance of the 
offer, the appropriate legal capacity must exist. In that case, what is stated 
for the promisor also applies to the promisee.

Finally, yet significantly, the reward must be specified in the announced 
promise, otherwise the promise does not obligate the promisor (e.g. stating 
that the one who finds the lost wallet will receive a „valuable reward“). 
Whether the reward is monetary or non-monetary,6 the rules for monetary 

6 Does the reward need to have monetary value? Opinions in jurisprudence are 
divided. For instance, Bago (1990, 63) argues that the reward must have monetary 
value,	while	Đorđević	 and	Stanković	 (1987,	331)	 state	 that	 this	 is	not	necessarily	
the case. The author agrees with the first standpoint. A reward with monetary value 
may	be	expressed	by	its	„measurability	in	money“	(Radišić	1998,	11,	translated	by	
author). Such a reward is potentially of interest to anyone, as it would increase their 
assets, either by itself or through the value obtained from its sale (general suitability 
of	assets	 for	satisfying	certain	needs)	(Radišić	1998,	12).	On	the	other	hand,	non-
monetary goods cannot be expressed in such way (e.g. life, body, integrity, personal 
data), and therefore, are only relevant to their owners (or maybe their family and 
friends), but not the public as such.
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or non-monetary obligations apply. If the reward is non-monetary (e.g. the 
delivery of a specific item or some other performance), the performer cannot 
demand the monetary equivalent of the promised reward. While the outcome 
that qualifies for the reward must be clearly defined, the reward itself can 
be determinable (e.g. the album by an artist who has won a Grammy Award 
in 2025). Additionally, the reward must be possible and lawful. The rules of 
contract law are applicable if the award has a defect (Fervers 2020, 1264).

3. THE LEGAL NATURE OF PUBLIC PROMISE OF REWARD

3.1  Underlying Debate

The understanding of the legal nature of the public promise of reward 
depends on the moment we consider that the promisor’s obligation arises. 
Two opinions have been formed in legal theory, which have evolved into 
theories: contract theory and (unilateral) promise theory. Therefore, 
supporters of these perspectives can be labelled as „the contractualists“ 
and „the unilateralists“ (Vicente 2021, 264). The applicable law in each 
country varies based on theory the legislator has opted for. In a broad and 
imprecise manner, it could be stated that the Anglo-American approach is 
the contractual one, while the Civil Law applies the unilateral approach. 
However, there are exceptions on both sides. In this section the author will 
explain the emergence of the theories, their postulates, and the practical 
consequences.

Why is the doctrine on the legal nature of a public promise of reward 
divided? The study of its legal nature demonstrates the legislator’s response 
to a more complex and comprehensive question: can an individual bind 
themselves through unilateral declaration of intent (negotia unilateralia)?

Prior to the 19th century, there the prevailing opinion was that the 
declaration of intent itself cannot create a binding obligation for its 
declarant (see Hogg 2010, 461–462; Terré et al. 2019, 94). Therefore, it was 
believed that an obligation can only be created when the intentions of two 
different parties align (an offer and an acceptance), both aiming to form the 
desired contract. As the requirements of the capitalist economy evolved, 
the idea of   binding declaration of intent appeared. Initially, the concept was 
implemented	 by	 issuing	 securities	 (Đorđević,	 Stanković	 1987,	 320).	 The	
idea about the unilateral declaration of the will as a source of obligations 
emerged in doctrinal terms in Germany in the 19th century, as the outcome 
of an abridged reading of Hugo Grotius’s work (Buciuman 2016, 25). As a 
starting point, German jurists stated that expressed intent, as opposed to 
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internal intent, has an objective value and therefore is a source of obligation 
(Hogg 2010, 463). Thereby, such a premise was a deviation from the 
classification of obligations provided in Corpus Iuris Civilis (Buciuman 2016, 
21).7 The idea that the unilateral expression of will has the power to create 
an obligation encountered strong opposition, primarily by French jurists 
(see Porchy-Simon 2021, 23–24). This debate that has spanned centuries 
„has	its	origins	in	the	deepest	philosophical	and	ethical	foundations“	(Orlić	
1993, 215, translated by author).

However, it is important to note that the idea of the unilateral declaration 
of intent is not universally accepted, not even in the Germanic countries 
where it originated. Despite the 19th century glorification, the unilateral 
declaration of intent has an exceptional character (Vicente 2021, 256).8 
Hence, in countries that recognize this source of obligation, one can bind 
themselves only when it is explicitly prescribed by law. For example, the 
Italian Civil Code states that „the unilateral promise of a performance does 
not produce binding effects outside the cases permitted by law“.9 The 
German law considers public promises of rewards, the establishment of 
foundations, and the issuance of bonds as binding unilateral declarations 
of intent (Buciuman 2016, 27).10 There is, therefore, the numerus clausus 
system of unilateral declarations of intent (einseitiges Rechtsgeschäft) 
(Vicente 2021, 256).

3.2. Contract Theory and (Unilateral) Promise Theory

Legal systems that do not recognize the unilateral declaration of intent as 
the source of obligations attempt to categorize public promises within the 
contract framework. Consequently, the theory explaining such understanding 
has been termed contract theory. On the contrary, legal systems that accept 

7 The Institutes of Justinian established a four-part division of obligations: ex 
contractu, quasi ex contractu, ex maleficio, and quasi ex maleficio.
8	 Although	Franz	 von	Kübel,	 one	of	 the	principal	 drafters	 of	 the	BGB’s	 contract	
provisions, sought general recognition for unilateral promises, his view did not 
ultimately prevail (Hogg 2010, 463).
9 See Art. 1987 of the Italian Civil Code, translated by author.
10 German law distinguishes between declarations of intent that need to be 
addressed to another party (empfangsbedürftige Willenserklärungen, e.g. offers and 
acceptances of offers) and declarations of intent that produce legal effects regardless 
of the existence of an addressee (nicht empfangsbedürftige Willenserklärungen). A 
prime example of the latter is the public promise of a reward (Suzuki-Klasen 2022, 
223).
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that an individual can bind oneself through unilateral declaration of intent, 
consider the public promise as a unilateral legal act. We define a unilateral 
legal act as a declaration of intent that can produce a specific legal effect 
– the creation, alteration, or termination of a legal relationship. Thus, the 
theory that clarifies this concept is named the (unilateral) promise theory.

Proponents of contract theory perceive a public promise of reward as a 
(general) contract offer, as undertaking the act described in the announced 
promise constitutes its acceptance (Hogg 2010, 463–464). When parties’ 
intentions align – a contract arises. The intention of the promisor is expressed 
explicitly, by announcing the promise, and the intention of the performer is 
the implicit one, made by completing the assigned task, finding themselves 
in a particular situation, or achieving the set result. Even in the absence 
of a formal contract, legal principles resembling contractual obligations 
apply (Lerner 2004, 68). Both parties’ declarations of intent must fulfil the 
general conditions required for any declaration of intent (legal capacity, 
intent, voluntariness) (Lerner 2004, 68). As a result: 1) the performer must 
know about the public promise and consciously perform the act envisaged 
in the announced promise with the aim of concluding a contract with the 
promisor,11 and 2) the performer must have legal capacity. Thus, a performer 
who was unaware that the public promise had been made or lacked the 
appropriate legal capacity cannot claim the right to the reward. Both the 
obligation for the promisor and the contractual relationship are created at 
the moment of performing the act specified in the promise announcement, 
achieving defined success, or finding oneself in the appropriate situation. 
The promisor’s obligation and the performer’s right arise simultaneously, 
in accordance with the traditional understanding of the contractual 
relationship. In fact, proponents of contract theory deny a public promise as 
a source of obligation, viewing it as contract by any means necessary (Bago 
1990, 47). Contract theory is accepted by French law, English law, and the 
law of most US states.12

11 American case law relativizes this requirement. Thus, in some cases, judges 
have required the knowledge of the publicly made promise, while in other cases 
reliance on the promise or even the intention to claim the reward was necessary, 
e.g. Slattery v. Wells Fargo Armored Services (1979), Otworth v. The Florida Bar 
(1999), Braun v. Northeast Stations and Services Inc. (1983), R. Price Jr. et al. v. The 
City of East Peoria (1987) (Lerner 2004, 79 fn. 164–166).
12 Contract theory is not accepted in Louisiana. The Louisiana Civil Code uses the 
term „offer of reward“, but the performer’s awareness of the announced promise is 
not required (see Louisiana Civil Code Art. 1944). Furthermore, no mutual consent 
is necessary (Lerner 2004, 61–62).
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(Unilateral) promise theory, on the other hand, implies that the obligation 
for the promisor arises as soon as they announce the promise to the public. 
Publicly declared unilateral will is considered a unilateral legal act (negotia 
unilateralia). Its acceptance is not required, since there is no fiction of a 
contract	 (see	 Carić	 1980,	 595;	 Karanikić	Mirić	 2024,	 705).	 As	 a	matter	 of	
course, a unilateral declaration of intent only creates an obligation for the 
person who declares it, but never for others. (Unilateral) promise theory is 
built upon the distinction between internal will and declared (externalized) 
will. The former is not suitable to create rights and obligations, but the latter 
is. Some German authors, inspired by the teachings of naturalists, deducted 
that by (publicly) expressing the promise, the will of the promisor is separate 
from its source and produces a legal effect. If the promise is expressed in 
such a manner that others can find out about it, they can acquire legitimate 
hopes and expectations towards them, which are be protected by the 
legislator (Buciuman 2016, 25–26). The idea of the unilateral promise as 
a source of obligation was established by Austrian jurist Heinrich Siegel. 
Siegel differentiated between two obligations: to keep the promise, i.e. not 
to revoke it (Die Gebundenheit an’s Wort), and to fulfil the promise, i.e. grant 
the award. The first one is an obligation of non-action, and the second is an 
obligation of action. The former can be established in favour of an unspecified 
person, while the latter requires the certain promisee. These two obligations 
do not always exist together. Hence, the promisor may be obliged only to 
honour a promise, but not necessarily to fulfil it, e.g. if nobody performs the 
required	act	(Orlić	1993,	212–214).	Therefore,	by	saying	that	the	unilateral	
promise binds the promisor, the author refers to his obligation to uphold 
their word for a certain period. The obligation to fulfil the promise will arise 
only if someone finds themselves in a specified situation or performs an act 
determined by the promisor. The promise and its fulfilment are two separate 
and independent acts (Bago 1990, 136). Contrary to the promise, performing 
the specified act is considered as a material, not a legal act. Accordingly, 
the general conditions that any declaration of intent must meet are not 
mandatory	 here	 (Karanikić	 Mirić	 2024,	 705).	 It	 is	 irrelevant	 whether	 the	
performer acted with a view to the promise or does not know that a reward 
is due to them (Markesinis, Unberath, Johnston 2006, 350).13 Therefore, 
even a performer who achieved the desired outcome before the promise 

13 Some authors believe that there is implicit consent, since the performer acts 
entirely according to the instructions and intent of the promisor (see Suzuki-Klasen 
2022, 248, 448). The author believes that such attempts to explain the formation of 
an obligation through mutual consent are unnecessary, as in German law the public 
promise of a reward is based on a unilateral declaration of intent. Therefore, the 
consent of the performer (explicit or implicit) is not necessary.
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was announced will be entitled to the reward. In that case, their right to the 
reward arises at soon as the promise is announced. This is the only instance 
where the obligation and the right arise simultaneously according to the 
unilateralist approach. Following the example of Germany and Austria, the 
theory of declaration was accepted in Switzerland, Italy, Spain, and Serbia, 
and it is noted that China, Japan, Egypt, Syria, Mexico, and Brazil also link the 
creation of an obligation to a unilateral promise, rather than to a contract 
(Guilhermont 2010, 1484).

3.3. Supporting and Opposing Arguments

The main criticism of the contractualists’ approach considers the 
unenviable position of the performer. The undertaking person who did not 
act „on faith of the advertisement“ (Vicente 2021, 264) will leave empty-
handed, although they achieved the desired outcome. Thus, the application 
of rules regulating contracts appears unfair. The severest critics deemed 
contract theory as advantageous solely for promisors seeking to avoid 
awarding (Lerner 2004, 64). Due to this criticism, even the proponents of 
this approach strive to indirectly mitigate such a solution by employing 
various methods, as will be demonstrated below.

The unilateralists are also not immune to criticism. First, at the moment 
of declaring the intent (which is also the moment of the emergence of 
the obligation), there is no right that corresponds to the newly created 
obligation. Thus, such an idea deviates from the traditional understanding 
of the obligation as a legal relationship between two parties where at least 
one party has a duty to perform, while the other one has the corresponding 
right to demand performance (Porchy-Simon 2021, 24). Both the duty and 
the right are supposed to arise at the same time, and, according to the critics, 
any exception to this rule undermines the essence of the obligation. On the 
other hand, unilateralists stress that the gradual emergence of obligation 
itself produces the practical advantage of negotia unilateralia	 (Đorđević,	
Stanković	1987,	321).

Furthermore, it is pointed out that a unilateral declaration of intent 
cannot constitute a right in favour of a person without their consent, 
because perhaps that person does not want to become a rights owner for 
various reasons. This objection can be readily countered. Particularly, a 
person who does not want to be a creditor does not have to exercise their 
right, i.e. demand performance (Terré et al. 2019, 95). In other words, if the 
performer does not want to be the owner of the newly created right, they 
can simply not claim the award from promisor; they cannot be compelled 
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to	 assert	 their	 right	 (Orlić	 1993,	 201–203).	 This	 theory	 is	 also	 challenged	
on the grounds that an obligation cannot exist without a creditor. However, 
there are obligations where the creditor is temporarily unidentified, such as 
in a stipulation made for the benefit of an unspecified or future individual 
(Terré et al. 2019, 95).

Moreover, it is stated that if they debtor is allowed to oblige themselves 
through unilateral declaration of intent, they should also be allowed to 
release themselves from the obligation they undertook in that respect 
(Porchy-Simon 2021, 24). Such a release could threaten the interests of the 
performer. However, the promisor must have the required legal capacity (as 
mentioned above), and the legislator must prescribe means to preserve the 
interests of the performer in the event of revocation of the public promise, 
e.g. reimbursement of expenses to a performer who acted in good faith, 
unaware of the revocation. It is noted that individuals of sound mind typically 
do not take on obligations without a valid reason (Von Bar et al. 2008, 178).

4. LEGAL SYSTEMS THAT ABIDE BY CONTRACT THEORY

4.1. French Law

The Code Civil (CC) does not address public promises of rewards (la 
promesse de récompense). Moreover, it is emphasized that the French 
legislator has never considered the regulation of this institution to be 
essential (Guilhermont 2010, 1473). Until 2016, the CC did not even 
recognize negotia unilateralia as such, but a reform encompassed provisions 
regarding the sources of obligations. According to the applicable French 
law, obligations may arise from legal acts, legal facts, or exclusive statutory 
authority.14 During the reform, a provision stating that obligations may also 
arise from voluntary performance or promises to fulfil duties of conscience 
towards others15 was implemented, through which the legislator affirmed 
the previous practice of the Court of Cassation (Buciuman 2016, 24).16 In 

14 Art. 1100 para. 1 CC.
15 Art. 1100 para. 2 CC.
16 This refers to natural obligations that lack the enforceability of civil obligations. 
Namely, the Court of Cassation took the position that a natural obligation can be 
converted into a civil obligation through novation, although this solution was not 
theoretically consistent (François 2016), since novation implies that there is no 
legal continuity between the old and the new obligations. Novation also entails that 
there is no transformation; rather, by mutual agreement of the parties, the existing 
obligation is extinguished, and a new one takes its place.
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an attempt to define the concept of legal acts, the CC additionally stipulates 
that legal acts are manifestations of will aimed at producing certain legal 
effects, and they can be unilateral or bilateral, to which the rules governing 
contracts are applied.17 Negotia unilateralia is not referenced elsewhere 
in the CC.18 Therefore, the French legislator did recognize the idea of a 
unilateral declaration of intent as a legal act, but did not extend it further 
(Terré et al. 2019, 99–100). By stipulating that the rules of contracts 
govern all legal acts, both unilateral and bilateral, and by not establishing 
any specific rules for unilateral legal acts, the legislator effectively ensured 
that the entire legal framework for contracts also applies to unilateral acts, 
without introducing any distinct regulations for them. Buciuman (2016, 
25) states that the legislator acted with excessive caution here, perceiving 
that the issue of unilateral would as a „minefield“. Therefore, the issue of 
the legal qualification of a public promise of reward in French law remains 
unresolved. Unilateral acts undoubtedly produce various legal effects (as 
prescribed), but the question of whether the creation of obligations is 
among those effects remains unresolved, which remains the „blind spot“ of 
French civil law (Terré et al. 2019, 99–101). The CC neither explicitly denies 
nor affirms the possibility for an individual to create an obligation through 
a unilateral declaration of intent (Porchy-Symon 2021, 23). To explain what 
this „minefield“ consists of, we will refer to the views of French jurisprudence 
and case law.

Since the French legal system uses public promises of rewards in practice, 
in the absence of its formal regulation, the legal theory has sought to address 
two questions: a) is the promisor obligated to fulfil the promise, and b) 
on what legal basis might this occur (Guilhermont 2010, 1475)? It should 
be noted that these two questions cannot be separated, as the answer to 
whether the promisor has an obligation to pay the reward largely depends 
on how the public promise itself is understood.

The stance that a public promise of a reward obligates the promisor to 
fulfil their promise has been accepted in France (Guilhermont 2010, 1481). 
The latter question, on the other hand, is the subject of intense debate in 
the jurisprudence (Porchy-Simon 2021, 23). Part of the French legal theory 
considered the public promise merely as an offer to form a contract, while 

17 Art. 1100–1 para. 1 CC.
18 Article 1124 of the CC regulates the so-called unilateral promise (la promesse 
unilatérale), which should not be mistaken for a public promise of reward. The 
unilateral promise is a contract. The French legislator defines a unilateral promise 
as a contract by which one party (the stipulant) authorizes the other party (the 
beneficiary) to decide on the conclusion of a contract whose essential elements are 
determined, since the contract’s formation only requires the beneficiary’s consent.
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the others argued that it constituted a binding unilateral declaration of 
intent (Guilhermont 2010, 1481). The first opinion is the dominant one 
and supported by case law, placing French law in the group that abides 
by contractual theory (Terré et al. 2021, 98). Nevertheless, the ambiguous 
position taken by the legislator is criticized by authors who, inspired by 
German legal teachings, emphasize the advantages of understanding a public 
promise of a reward as a unilateral legal act.

Traditionally, French authors view a promise of reward as a bilateral 
contract – when a person has provided the requested service or even begun 
the effort knowing about the promise, they have implicitly accepted the 
offer in their favour (Terré et al. 2021, 98). It seems that this perspective 
is supported by the silence of the legislator.19 The promisor is obligated to 
award the promisee who produced the desired outcome because, by fulfilling 
the goal described in the advertisement, the performer accepted the offer to 
conclude a contract. An offer made to an unspecified number of people is 
binding in the same way as an offer made to a specific person. This means 
that such an offer is not revocable (Gordley 2004, 301). Potier had already 
emphasized that the creation of an obligation involves two aligned wills, 
as well as the promisor cannot promise something to the promisee against 
their will (Buciuman 2016, 23). Thus, the promise as such must be accepted 
to become enforceable.

What are the legal consequences if the performer is unaware of the 
existence of the announced promise, or they lack the required legal capacity? 
The author has explained that the proponents of contract theory believe that, 
in such cases, no contract has been concluded. Hence, the performer does 
not become entitled to the reward. However, French legal theory seeks to 
mitigate these legal consequences and thus avoid criticism from supporters 
of (unilateral) promise theory. It is emphasized that in such a case, the 
promisor may be obligated according to the rules of unjust enrichment20 or 
negotiorum gestio21, both considered quasi-contracts in French law (Porchy-

19 If the authors of the 2016 reform intended to generally recognize unilateral 
commitments as a source of obligations, it is difficult to understand why they 
remained completely silent on this issue (Terré 2021, 100).
20 By performing the assigned action, the performer conferred a certain benefit to 
the promisor. However, the promisor is not obligated to pay under the promise of a 
reward (viewed as a contract) because the performer lacks the legal capacity/was 
unaware of the promise.
21 Indeed, in both instances, we are dealing with a unilateral act by the gestor 
or performer. However, the reward constitutes a unilateral promise, whereas in 
negotiorum gestio, there is no „promise“ involved; instead, an obligation arises based 
on the gestor’s intention to seek compensation from the principal. The gestor’s 
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Simon 2021, 483–484). For example, the court held that the organizers of 
lotteries who promise prizes to consumers are obligated to pay out those 
prizes based on a quasi-contractual obligation (Porchy-Simon 2021, 483).22 
To apply quasi-contract rules, it is essential that the necessary conditions for 
these legal institutions have been fulfilled. In that case, however, the „reward“ 
given would not be regarded as such, since a different legal basis is involved 
(Guilhermont 2010, 1481). Namely, the promisor may only be obligated to 
reimburse the damages incurred by the performer while performing the 
act specified in the announcement of promise. French courts may apply the 
rules of negotiorum gestio even when the person did not achieve the result 
required in the advertisement but incurred certain expenses in the attempt 
to accomplish it. Only necessary and useful expenses are considered, but 
not the luxury ones (Gordley 2004, 301).23 Moreover, it is emphasized 
that the community interest should not always be monetized, i.e. the act 
performed should not necessarily be converted into financial compensation 
(Guilhermont 2010, 1481–1482). Acting out of empathy and helping those 
in need is more important, regardless of the offered reward and its value.

Recently, it appeared that part of French jurisprudence24 has been 
abandoning contract theory and has recognized unilateral declaration 
of intent as a source of obligations, following the example of German law 
(Guilhermont 2010, 1483; Terré et al. 2021, 95).25 Guilhermont emphasizes 
that this reasoning is more adequate and familiar to the Court of Cassation. 
The French law acknowledges the existence of unilateral declarations of will, 
thus such an understanding better corresponds to the essence of a public 
promise with all its peculiarities, in contrast to the constrained perspective 

action is grounded in law, which presumes an express or implied agreement with 
the principal. Thus, establishing the gestor’s intention is crucial for the claim. In 
contrast, with a reward, the existence of an express promise eliminates the need to 
establish any „implicit agreement“ (Lerner 2004, 72).
22 For example, Civ. V, 23 June 2011, No. 10–19.741. It is noted that this judicial 
practice has blurred the definition of a quasi-contract in French law (see Porchy-
Symon 2021, 483).
23 Article 1301–5 of the CC stipulates that the dominus negotii is obliged to 
reimburse the costs to the gestor, even if the actions of the gestor do not meet the 
conditions for negotiorum gesitio, provided they benefit the dominus negotii.
24 Siegel’s theory was favored by Raymond Saleilles, René Worms, René Demogue, 
Elias Costiner, and Marie-Laure Mathieu-Izorche, emphasizing that such a concept 
benefits those who performed the act described by the promise without knowing 
about the promise’s existence (Guilhermont 2010, 1483).
25 The Belgian legislator also does not address the legal nature of a public 
promise, but legal theory views it as a unilateral declaration of intent that creates 
an obligation for the promisor (Guilhermont 2010, 1484).
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of viewing it as a contract (Guilhermont 2010, 1485). The Court of Appeal in 
Toulouse accepted the (unilateral) promise theory in 1996 in a case where 
the performer did not have to make any effort to receive the promised 
reward (Gordley 2004, 301).26 The Court of Cassation has also frequently 
relied on the approach of unilateral promises to explain the transformation 
of a natural obligation into a civil one (before the reform, see fn. 16). This 
approach was used mainly to compel persistent advertisers to fulfil their 
imaginative promises or to oblige an employer to fulfil promises made to 
a labour union (Bénabent 2017, 30). Despite the judiciary recognizing the 
advantages of this approach, it seems that the French legislator chose to 
favour tradition over feasibility. Nonetheless, Bénabent (2017, 30) concludes 
that French law is slowly establishing the groundwork for the (unilateral) 
promise theory.

What are the legal implications if the promisor revokes their promise? 
Since the promise is considered as an offer, the rules that regulate offers 
apply. Until the 2016 reform, offers in French law were revocable, but 
this rule was discretionary.27 As the CC did not include provisions on the 
contract formation, this rule was developed through jurisprudence and case 
law. Cases where a performer incurred certain expenses, in an attempt to 
perform the act stated in the promise that had been revoked in the meantime, 
were rare in practice. Compensation for damages was only granted to such 
performer if the revocation of the promise was deemed unreasonable and 
indicated a compulsive change of mind or a breach of an explicit promise 
(Gordley 2004, 301). On the other hand, the applicable law prescribes that 
an offer can be withdrawn but not revoked until the expiration of the period 
specified in the offer, or until the expiration of a reasonable period (applies if 
no period is specified in the offer).28 However, if the offeror does revoke the 
offer, the contract does not come into existence, but the offeror is obliged to 
compensate damages in the form of negative contractual interest.29 Applied 
to public promises of rewards, if the promisor revokes the promise and the 
performer has incurred certain costs trying to perform the act or had already 
performed it before the revocation, the promisor is not obliged to pay the 
promised reward. However, the promisor is obligated to reimburse the costs 
incurred by the promisee while attempting to perform the act envisaged in 
the promise.

26 See Cour d’appel, Toulouse, 14 February 1996, Bull. Civ., 1 July 1996, IR No. 433.
27	 For	further	details	about	offers	in	French	law	before	the	reform,	see	Orlić	1993,	
191–206.
28 Art. 1116 para. 1 CC.
29 Art. 1116 paras. 2 and 3 CC.
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4.2. English Law

Before explaining how English jurists understand the public promises 
of rewards (advertisements of rewards, advertisements of unilateral 
contracts), the author deems it necessary to elucidate the relevant 
principles of English contract law. First, English law recognizes contracts, 
torts, and unjust enrichment as sources of obligations (Burrows 2015, 8). 
The unilateral declaration of intent, on the other hand, is not a source of 
an obligation. Therefore, the public promise of a reward as such does 
not create an obligation for the promisor.30 Unilateral transactions are 
unfamiliar concept (Vicente 2021, 256). Second, the notion of a contract in 
English law is narrower than in Continental law, as English law recognizes 
only synallagmatic (bilateral) agreements as contracts. The idea of contract 
where only one party assumes the role of creditor while the other serves 
as debtor is not accepted. Hence, an agreement that obliges only one 
party (e.g. a gift) is not legally enforceable (Farnsworth 2004, 4). Such 
understanding arises from the doctrine of consideration and the principle 
of equality between contracting parties. Mutual assent is not enough for 
the contract to be concluded, but an exchange of mutual promises, actions, 
omissions, or forbearances must exist as well.31 This exchange is referred 
to as consideration – one party provides or pledges something to the other 
in return for what the other party has pledged in exchange (Peel 2015, 
3–004). Furthermore, the counter-promise can be fulfilled simultaneously 
with the performance of the first party (present consideration) or in the 
future (future or executory consideration) (Furmston 2006, 9). Third, public 
promises of rewards are considered within the framework of contract law, 
since the obligation of the promisor to fulfil the promise to the performer 
is understood as a contractual obligation (contract theory). Finally, English 

30 Common law includes the notion of promise, but it bears no resemblance to the 
public promise of a reward as the subject of this paper. In civil law the agreement 
of two wills (an offer and the acceptance) is the cornerstone of every contract. 
However, this function is carries out by the promise in common law. A promise, from 
the perspective of English (and most American) jurists, represents the agreement of 
two wills – the promisor’s and the promisee’s. It cannot become enforceable without 
the explicit or at least implicit acceptance by the promisee. Therefore, a promise is 
understood as an accepted promise (Lerner 2004, 58–59). Speaking of the difference 
between an offer and a promise in common law, their relationship is such that the 
offer precedes the promise. An offer becomes a promise once it is accepted by the 
promisee, meaning a promise is an accepted offer (Lerner 2004, 60).
31 The principle was first stated in the case of Stone v. Wythipol (1588) (Furmston 
2006, 8).
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contract law recognizes the doctrine of promissory estoppel.32 Promissory 
estoppel occurs when a promisor makes a promise that should reasonably 
expect to cause the promisee to take action or refrain from acting in a 
significant way, and if the promisee does so, the promise becomes binding 
if enforcing it is the only way to prevent injustice (Peel 2015, 3–079; 
Farnsworth 2004, 174). While the rule it outlines lacks exact precision, four 
key requirements stand out: 1) there must be a promise; 2) the promisor 
must have had a reasonable expectation that the promise would be relied 
upon; 3) the promise must have actually led to such reliance; 4) the situation 
must be such that enforcing the promise is the only way to prevent injustice 
(Farnsworth 2004, 174).

Since contract theory and its principles have already been discussed, the 
author will next explain the specificities related to public promises of rewards 
in English law. Considering the established principles on which English 
contract law is founded, the question arises as to how a public promise of 
reward meets the requirements of mutual assent and consideration, both 
necessary for the formation of a contract.

A public promise of a reward is considered as an offer to conclude a 
„unilateral contract“.33 This qualification is explained in legal theory by 
the fact that after the promise is publicly announced, there are no further 
possibilities for negotiations between the promisor and the performer (Peel 
2015, 2–010). In this context, a public promise of a reward is a final proposal 
for concluding a contract. Along with conclusiveness, another important 
attribute of the offer is the offeror’s intention to be bound by the future 
contract.34 The promisor’s intention must be expressed in such a way that 
a reasonable person would understand the promise as an offer to conclude 

32 The leading case recognising this doctrine is Hughes v. Metropolitan Railway Co 
(1877). In this case, a landlord gave a tenant six months to complete repairs, but the 
tenant asked if the landlord wanted to buy his lease instead, leading to negotiations. 
When those negotiations failed, the landlord tried to end the lease, but the House of 
Lords ruled that the six-month deadline was paused during negotiations and only 
resumed after they broke down, protecting the tenant from forfeiture (McKendrick 
2017, 149).
33 On the other hand, the advertisements of bilateral contracts are not considered 
an offer, but rather an invitation to treat (e.g. a restaurant menu or a catalogue of 
promotional products). The reason is that the interested party must first ensure 
that the issuer of such advertisements is indeed capable of performing the service 
or delivering the advertised goods. Additionally, in many cases, further negotiation 
and modification of the initially stated contract terms are possible (Peel 2015, 
2–011).
34 The intention to be bound is presumed in commercial contracts, but the 
presumption is rebuttable (Furmston 2006, 148).
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a contract. Courts apply an objective criterion – would a reasonable person 
interpret the promise as an offer to conclude a contract – rather than a 
subjective criterion, i.e. how the performer themselves understood the 
advertisement (Furmston 2006, 39). This position was confirmed in the case 
of Carlill v. Carbolic Smoke Ball Co (1893), where the court affirmed that an 
offer can validly be addressed to an indefinite number of people as long as it 
meets the stated conditions (Furmston 2006, 39–40).35

Conversely, undertaking the envisaged act or finding in a certain situation 
is considered an acceptance of the offer. The promise of the reward has to 
be present in the performer’s mind when they act in accordance with the 
announced promise, regardless of the motive for undertaking such an act 
(Furmston 2012, 73).36 On the other hand, if they have never heard of the 
reward or the reward „has passed out of [their] mind,“ they are not entitled 
to claim it (see Furmston 2012, 73).37 It is not necessary for the person 
intending to undertake the defined act to notify the promisor of their intention 
beforehand (Burrows 2015, 221).38 Thus, merely performing is considered a 
tacit acceptance of the offer. Moreover, partial performance is also considered 
acceptance, thus revocation of the promise at this stage would be regarded 
as a breach of contract unless the promisor reserved the right to revoke the 
promise until the action is fully performed (Burrows 2015, 221). To what 
extent must partial performance be completed to be considered acceptance 
of an offer – whether merely beginning the performance is sufficient or 
whether it must be certain that the performer would be able to achieve a 
specific result? Case law considers that merely beginning the performance is 

35 The manufacturer of the Carbolic Smoke Ball advertised their product as a 
preventive measure against influenza. The advertisement stated that anyone who 
used the smoke ball as directed and still contracted influenza would receive £100, 
and it was mentioned that £1000 had been deposited in the bank for this purpose. 
Mrs. Carlill used the ball according to the instructions, but it did not prevent her 
from getting sick. Consequently, she sued the manufacturer and demanded the 
„promised“ £100. The defendant argued that the advertisement could not be 
considered an offer. However, the court ruled in favour of the plaintiff. The key 
argument for this reasoning was the money deposited in the bank, which led the 
public to conclude that it was indeed an offer to conclude a unilateral contract 
(Oughton, Davis 2000, 26–28).
36 See Williams v. Carwardine (1833) (Furmston 2012, 73).
37 See Fitch v. Snedaker (1868) and R v. Clarke (1927) (Furmston 2012, 72).
38 In the case of Carlill v. Carbolic Smoke Ball Co., the plaintiff argued that a 
contrary decision would defy common sense, as it would mean that in the event of 
advertising a reward for finding a lost dog, every police officer or the person who 
finds the dog would need to notify the owner of their acceptance of the offer to be 
entitled to the reward (Furmston 2006, 43).
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sufficient,39 but the performer must prove „an unequivocal beginning of the 
performance“ (Furmston 2012, 78).40 However, they will not be entitled to 
the reward until they complete the action as specified in the promise, even if 
the revocation is unjust (Burrows 2015, 221).

The second requirement that a public promise of a reward must meet 
to obtain legal protection is the consideration. The promisor promises to 
give the reward, and in return, receives the performance of a certain act or 
the achievement of a specified success. The performer, on their part, fulfils 
the task from the advertisement to win the reward. This is an example of 
executed consideration, where the consideration is given in exchange for the 
completion of a specific action (Furmston 2012, 109).41 In other words, both 
contracting parties undertake a certain obligation to receive the fulfilment 
of the obligation from the other party, ensuring that reciprocity undoubtedly 
exists.

Can a performer who has fulfilled the required task, but faces the promisor 
revoking or refusing to deliver the promised reward for any reason, invoke 
the doctrine of promissory estoppel? All the conditions are met: there is a 
„clear and unequivocal“ promise announced; the promisor must have been 
relied on the promise; the injustice can be avoided only by enforcement of 
the promise (McKendrick 2017, 150; Peel 2015, 3–080). The response is 
positive, but the performer cannot rely on this doctrine as a basis for initiating 
an action (Peel 2015, 3–079). They will have to sue for breach of contract 

39 See Daulia Ltd v. Four Millbank Nominees Ltd. (1978) (Burrows 2015, 221). 
Daulia Ltd. sought to purchase a property from Four Millbank, who promised to 
complete the sale if Daulia secured the necessary funds. After Daulia obtained 
the funds and began the required steps to finalize the purchase, Four Millbank 
attempted to revoke the offer. The court held that in unilateral contracts, once the 
offeree begins the required performance, the offeror cannot revoke the offer, thus 
protecting Daulia’s position.
40 This solution is the result of numerous debates, as the application of the general 
rule that an offer remains revocable until performance is completed is not acceptable 
in this context. However, even this solution is subject to debate. It is emphasized 
that strict alternatives should not be set, such as making offers revocable until 
completion of the performance or irrevocable as soon as performance begins. On 
the contrary, intermediate situations are possible where the offeror may revoke the 
offer after performance has begun but is obliged to compensate the offeree for their 
effort (Furmston 2012, 77).
41 If A offers £5 to anyone who returns his lost cat, B’s act of returning the cat 
immediately constitutes both the acceptance of the offer and the performance of 
the required consideration; B has earned the reward through their actions, leaving 
only the offeror’s promise to be fulfilled (Furmston 2012, 101). On the contrary, 
there is an executory consideration, where when the defendant’s promise is given 
in exchange for a counter-promise from the plaintiff (Furmston 2012, 101).
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instead, since the promissory estoppel doctrine „acts as a shield but not as 
a sword“ (McKendrick 2017, 150). Namely, the application of this doctrine 
requires the existence of a prior legal relationship between the parties 
(contractual relationship here), and it can only be used as a supplement to 
that basis to ensure that the promise is fulfilled or to prevent injustice (Peel 
2015, 3–079). However, this does not mean that only defendant may rely on 
it. The plaintiff can invoke the promissory estoppel as well, as long as there 
is an independent cause of action – „may be used either as a minesweeper or 
a minelayer, but never as a capital ship“ (Furmston 2012, 134).

English legal theory does not address the scenario where multiple 
individuals fulfil the required action or achieve a certain result. Who, then, 
has the right to the reward? It is possible that the promise itself makes it 
clear that each performer will receive a reward (e.g. in the case of Carlill v. 
Carbolic Smoke Ball). However, for other cases, neither theory nor case law 
provides an answer. If the promise does not specify otherwise, the author 
believes that the reward should go to the first performer, as it is considered 
that they were the first to accept the offer. Once accepted, the offer ceases 
to exist and is transformed into a contract upon meeting the performer’s 
intent. If multiple individuals simultaneously achieve the desired result, it 
is suggested that the rules of German law could be applied (see below). A 
similar position was held by the American courts.42

Prize competitions (contests) in English law are also subject to the 
contractual regime, and the aforementioned principles apply to them as 
well (Vicente 2021, 265). Contests may create legal relations between the 
organizer and participants, as seen in competitions regularly featured in 
national newspapers, e.g. O’Brien v. MGN Ltd (2002) (McKendrick 2017, 
167). Nevertheless, the announcement for the competition must clearly 
demonstrate the intention to create certain legal consequences. For example, 
in Lens v. Devonshire Social Club (1914), the judges stated that the winner of 
a competition organized by a golf club could not sue for the prize because 
none of the participants intended for legal consequences to arise from 
entering the competition (McKendrick 2017, 167).

42 In Reynolds v. Charbeneau (1988) the judges stated: „When the evidence shows 
that no one of the claimants fully met the requirements of the offer of reward, 
but that their efforts combined fully complied with its terms ... they may receive a 
division of the reward in proportion to their services“ (Lerner 2004, 100).
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5. LEGAL SYSTEMS THAT ABIDE BY (UNILATERAL) PROMISE 
THEORY

5.1. German Law

The German Civil Code (Bürgerliches Gesetzbuch, BGB) and the Austrian 
Civil Code (Allgemeines Bürgerliches Gesetzbuch, ABGB) recognize public 
promise of a reward (Auslobung).43 Namely, in German law, the idea that a 
unilateral declaration of intent may create an obligation for the promisor 
(unilateral promise theory) was accepted in the latter half of the 19th 
century. Since the provisions of German and Austrian law regarding the 
public promise of a reward vary only slightly, we will address them in the 
same section, noting any differences in Austrian law when they arise.

Article 657 of the BGB stipulates that anyone who publicly offers a reward 
for undertaking an action, especially for achieving a result, is obliged to pay 
the reward to the person who undertook the action, even if that person did 
not act with the intention of receiving the reward.44 The ABGB emphasizes 
that the promise binds the promisor from the moment of the public 
announcement.45 The promisor must have the full legal capacity in order 
to make an enforceable promise, as well as the intention to create a legal 
relationship (Fervers 2020, 1263). When examining whether such an intent 
exists, an objective criterion is applied (Fervers 2020, 1263).

If multiple people undertake the required action or achieve the desired 
result, the reward belongs to the person who undertook it first – the 
principle of priority (Prioritätzprinzip). The first performer must prove 
their precedence (Fervers 2020, 1266). If the action was undertaken 
simultaneously by multiple people, the reward is divided equally.46 The theory 

43 See Art. 657–661a BGB, and Art. 860 ABGB.
44 The approach that exists in German law has been implemented in many 
countries. For example, the Spanish legislator was inspired by Article 657 BGB. If a 
person makes a public promise of a reward, whether for a specific act or achieving 
a certain result, the person who fulfils it may claim the reward – the acceptance of 
the promise is not necessary. Furthermore, they will be entitled to the reward even 
if they were unaware of the public promise. The promise can be revoked the way it 
was made (Gordley 2004, 304). Portuguese law holds the same view (Article 459 of 
the Civil Code). A public promise of a reward represents a case where an obligation 
arises from a unilateral declaration of intent (Gordley 2004, 305). The Japanese 
legislator also followed the example of Article 657 of the BGB (see Article 529 of 
the Civil Code of Japan) (Suzuki-Klasen 2022, 448).
45 Art. 860 ABGB.
46 Art. 569 paras. 1 and 2 BGB; Art. 860b ABGB.
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suggests that the reward should be distributed among the performers who 
jointly contributed to the fulfilment of the obligation in proportion to their 
contribution (Pieck 1996, 161). The rule of division applies if the division 
itself is possible. The German legislator prescribes a solution for cases 
where the reward is indivisible. In such cases, the recipient is determined by 
drawing lots.47 This provision is unique, distinctive to German law. However, 
if multiple individuals assisted in producing the required outcome, the 
promisor has the discretion to reasonably divide the reward. It is essential 
to emphasize that in any case the promisor is obliged only to pay the reward 
once (Fervers 2020, 1265–1266).

When it comes to the revocation of a public promise, it is revocable 
until the act has been performed. The revocation takes legal effect only if 
it is communicated to the public in the same manner as it was published or 
through a special announcement.48 The revocability of the public promise is 
cited as a key element distinguishing it from an offer (Markesinis, Unberath, 
Johnston 2006, 67). If a revocation occurs, the promisor is no longer 
obliged to pay the reward. Additionally, the promisor will not be required 
to reimburse the performer for any expenses incurred while undertaking 
the action. It is considered that such an obligation would limit their right 
to revoke (Gordley 2004). Specifically, the revocation of the promise does 
not infringe a right, but merely an „expectation of a right“ (Bago 1990, 78). 
The promisor may waive the possibility of revocation in the promise itself, 
and in case of doubt, it is considered that they have waived the possibility of 
revocation for the period during which the act is expected to be performed.49 
Therefore, revocation is not considered possible if a deadline is specified in 
the promise. The ABGB further stipulates that revocation has no effect on 
the performer who proves that they were unaware of the revocation at the 
time of performing the act, providing that they were acting in good faith.50

In addition to the general case of a public promise of a reward, German 
law also acknowledges the promise of reward trough a prize competition. 
The prize competition (contest, Preisausschreiben, Preisbewerbung) is a 
form of public promise, where the awarding of prizes is decided by expert 
juries, i.e. experts in the specific field of the competition. Simply achieving 
the defined outcome is not enough – the performer’s result must surpass the 

47 Art. 659 para. 2 BGB.
48 Article 658 para. 2 BGB. Similarly, Article 860a para. 1 ABGB adds that the 
promise can also be revoked in a manner that is equally reliable as the way the 
public promise was made.
49 Art. 658 para. 2 BGB.
50	 See	Art.	860а	ABGB.
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results of other performers regarding the defined criteria. The principle of 
quality, rather than priority, applies here. Unlike the general case of a public 
promise of a reward, the announcement of prize competition must include 
a timeframe within which the action may be completed (Pieck 1996, 161), 
otherwise, such competition is not valid.51 The decision made by the expert 
juries are final and binding on all participants.52 The content of the decision 
cannot be reviewed by the state courts (Fervers 2020, 1266). Additionally, 
the BGB stipulates that the promisor may require transfer of ownership of 
the work only if such provision was stipulated in the promise.53

5.2. Swiss Law

Until the 19th century, it was believed that a public promise of a reward 
was not binding since the promisee was not known at the moment of its 
announcement. This understanding was abandoned in the 19th century, and 
ad incertas personas offers became accepted in Switzerland (Dessemontet 
2003, 52). Today, the notion of a public promise of a reward in the Swiss 
Code of Obligations (Code des obligations, CO) encompasses two cases: a 
promise of a reward made to an unspecified number of people in exchange 
for a specific performance (e.g. a promise to pay a reward to anyone who 
finds a stolen wallet) and participation in a competition, i.e. a contest (e.g. 
sports competition or art contest) (Dessemontet 2003, 52). Regarding the 
latter, Swiss legal theory54 aligns with German legal theory, thus it will not 
be addressed it in the paper.

The public promise of a reward in the CO is covered by only one provision, 
indicating that its detailed regulation is mainly shaped by legal theory and 
judicial practice. According to the CO, when a person makes a public promise 
of a reward in return for the performance of an act, the reward must be paid 
in accordance with the promise.55 Unlike Austrian law, the Swiss legislator 
did not emphasize that the promise creates an obligation for the promisor 
as soon as it is communicated. Nevertheless, most legal scholars support 
the (unilateral) promise theory, emphasizing its advantages regarding the 

51 Art. 661 para. 1 BGB.
52 Art. 661 para. 2 BGB.
53 Art. 661 para. 4 BGB.
54 See Dessemontet 2003, 53.
55 Art. 8 para. 1 CO.
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safeguarded position of the performer.56 Although the federal court does not 
comment on the legal nature of the public promise of a reward, it recognizes 
that even the performer who did not know about the promise can still claim 
the reward (Dessemontet 2003, 52).

However, Swiss Code of Obligations does not provide an answer for the 
situation where there are multiple performers. The author suggests that a 
possible solution is that the reward belongs to the person who performed the 
required act first, as is the case in Austrian and German law. Another possible 
solution is the one that exists in Italian law – the awarded performer is the 
one who first informed the promisor about their accomplishment. However, 
an alternative perspective suggests that all performers should receive the 
reward. This view is supported by the argument that unclear provisions in 
unilateral obligations should be interpreted in favour of the obligor (in dubio 
mitius) (Dessemontet 2003, 53).

In Swiss law, a public promise can be revoked as long as no one has yet 
performed the specified act. The manner of revocation must correspond to 
the manner used to make the promise. After the revocation, the obligation 
to give the reward no longer exists. However, an obligation to compensate 
any performer who relied on the promise and incurred expenses in the 
attempt to fulfil the task from the advertisement arises (Lerner 2004, 96). 
Moreover, such performer had to act „in good faith and in reliance upon the 
announcement“ (Lerner 2004, 96). It is important to note that the promisor’s 
obligation to cover expenses is value limited – the extent of the compensation 
cannot exceed the value of the reward itself.57 The promisor can be released 
from this obligation if they prove that the performer in question could not 
have completed the required act.58

5.3. Italian Law

The Italian Civil Code (Codice Civile, CCI) regulates public promises 
of rewards (promessa al pubblico). The CCI stipulates that anyone who, 
addressing the public, promises an award in favour of someone who finds 
themselves in a specific situation or performs a specific action, is bound by 

56 According to Swiss legal theory, a public promise of a reward constitutes an 
offer (Dessemontet 2003, 52).
57 See Art. 8 para. 2 CO.
58 See Art. 8 para. 2 CO.
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the promise as soon as it is made public.59 Hence, the Italian law explicitly 
defines the unilateral promise as a source of obligation (Lerner 2004, 62). 
If no time limit is specified in the promise and such a period does not arise 
from the nature or purpose of the promise, the promisor ceases to be bound 
by the promise one year after its publication, if no one has informed them 
of the occurrence of the situation or the completion of the action specified 
in the promise.60 Lerner (2004, 98) states that it remains uncertain whether 
this is an appropriate solution, alluding that this period might be too long.61

There are two specificities in the way the Italian legislator has regulated 
public promises of rewards. First, if multiple individuals perform the action 
separately, the reward belongs to the one who first informs the promisor 
(Article 1991 CCI). Bago (1990, 65) views this as a practical solution that 
considers the promisor’s interest, as it is in their interest to learn about the 
performed action as soon as possible. The second distinct solution pertains 
to the circumstances under which the promise may be revoked. Namely, 
Article 1990 CCI prescribes that before the expiration of the one-year period, 
the promisor may revoke the promise for a justified reason, by revoking it in 
the same way they made it. Hence, the Italian law mandates the justification 
of revocation (Vicente 2021, 262), not allowing for free revocation (Lerner 
2004, 94). However, the revocation cannot come into force if the action has 
already been performed or the situation required has already occurred.62 It 
is considered that a justified reason for revocation exists when the objective 
that the promisor aims to accomplish becomes unattainable, the required 
action or situation becomes impossible, or possible but useless due to 
subsequent events. It is important to note that subsequent events must 
not be caused by the promisor’s fault. A justified reason implies that the 
promisor’s interest in revoking the promise outweighs the interest of the 
other party in having the promise maintained. A mere change of mind by the 
promisor is insufficient for revocation (Gordley 2004, 306).

59 Art. 1989 para. 1 CCI.
60 Art. 1989 para. 2 CCI.
61 As an example, Lerner (2004, 98 fn. 266) states that the Uniform Commercial 
Code provides a three-month limit for irrevocable offers: An offer by a merchant 
to buy or sell goods in a signed writing which by its terms gives assurance that it 
will be held open is not revocable, for lack of consideration, during the time stated 
or if no time is stated for a reasonable time, but in no event may such period of 
irrevocability exceed three months (Art. 2–205 Uniform Commercial Code).
62 Art. 1990 para. 2 CCI.
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5.4. Serbian Law

The Serbian Law on Obligations (Zakon o obligacionim odnosima, ZOO) 
recognizes a unilateral declaration of intent as a source of obligation.63 A 
public promise of reward is regulated in Articles 229–233, and two cases are 
distinguished: the general case of a public promise, and a prize competition. 
The provisions of the ZOO were largely adopted from the 1969 Draft Code 
of Obligations and Contracts (Draft Code), with the editors making primarily 
stylistic	 changes.	 The	 author	 of	 the	 Draft	 Code,	 Mihailo	 Konstantinović,	
primarily drew inspiration from the solutions found in German, Swiss, 
and Italian law. Thus, the obligation towards the public creates a binding 
obligation for the promisor from the moment the announcement is published 
(the declaration theory), while the right to claim the reward by the performer 
of the act arises later, at the time of fulfilling the performance stipulated in 
the	announcement	(Karanikić	Mirić	2024,	705).	It	is	irrelevant	whether	the	
undertaking person was aware of the published announcement or had legal 
capacity	(Karanikić	Mirić	2024,	705).	The	rules	in	cases	where	the	result	is	
achieved by multiple persons are the same as in German law (except from 
drawing lots),64 as are the provision regarding prize competitions.65

The public promise of reward is revocable in Serbian law. To effectively 
terminate the promisor’s obligation, the revocation must be carried out 
in a manner prescribed by law. The legislator provides two methods: the 
same way the promise was made, or revocation by personal notification.66 
Nevertheless, the promise cannot be revoked if a deadline for performing the 
act has been specified in the announcement.67 A person who performed the 
act before the promise was revoked has the right to claim the reward.68 This 
rule is prescribed by the legislator to protect the interests of third parties 
acting in good faith. The ZOO also states that individuals who incurred 
necessary expenses for the performance of the act stipulated in the public 
announcement before the revocation are entitled to reimbursement of those 
expenses.69 They should not suffer the negative effects of the promisor’s 

63 Obligations arise from contracts, causing damage, unjust enrichment, 
negotiorum gestio, unilateral declarations of intent, and other facts established by 
law (Art. 1 ZOO).
64 Art. 231 para. 2 ZOO.
65 Art. 232 ZOO.
66 Art. 230 para. 1 ZOO. 
67 Art. 230 para. 2 ZOO.
68 Art. 230 para. 1 ZOO.
69 Art. 230 para. 1 ZOO.
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decision to revoke the public promise. The provision is interpreted to apply 
not only to expenses incurred before the revocation but also the costs 
incurred after the revocation, if the interested parties performed the act 
without	knowing	or	having	the	means	to	know	about	the	revocation	(Carić	
1980, 596). Exceptionally, there is no right to reimbursement of incurred 
costs if the promisor proves that they were made in vain.70 Thus, the burden 
of proving the futility of the incurred costs lies with the promisor.

Interestingly, the Serbian legislator adopted from the Italian law the 
provision on the duration of the promise if the promisor did not specify a 
deadline. The law prescribes that the promisor’s obligation expires one year 
after the announcement is published, if no other deadline is specified in the 
announcement.71 The more detailed examination of Serbian law regarding 
the public promises will be part of future research.

6. THE EUROPEAN LAW

The Principles of European Contract Law (PECL) stipulate that a „promise 
which is intended to be legally binding without acceptance is binding.“72 
In this manner, PECL significantly distinguishes its obligation based on 
a promise from other contractual obligations, even though the article on 
promise further states in its second sentence that the rules on contracts 
apply to this obligation „with appropriate adaptations“.73 This provision 
represented a significant and noteworthy shift from the standard practice 
in most European jurisdictions, because the legal systems that acknowledge 
unilateral acts as a source of obligation do so only when explicitly specified, 
rather than as a general rule (MacQueen 2016, 531). However, the PECL does 
not further elaborate on this topic, because it only deals with contract law.

The Draft Common Frame of Reference (DCFR) reaffirms the Lando 
Commission’s position on the binding nature of unilateral promises and 
further elaborates on it, prescribing conditions for its enforceability. The 
DCFR states that „a valid unilateral undertaking is binding on the person 
giving it if it is intended to be legally binding without acceptance.“74 The 
terminology is slightly different, since the term „unilateral undertakings“ 

70 Art. 230 para. 1 ZOO.
71 Art. 233 ZOO.
72 Art. 2:107 (1) PECL.
73 Art. 2:107 (3) PECL.
74 Art. 1:103 (2) DCFR.
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instead of unilateral promise is used. However, unilateral promises and 
unilateral undertakings shall be viewed as synonyms (Von Bar et al. 2009, 
170).

A unilateral judicial act must fulfil certain conditions: (a) that the party 
doing the act intends to be legally bound or to achieve the relevant legal 
effect; (b) that the act is sufficiently certain; and (c) that notice of the act 
reaches the person to whom it is addressed or, if the act is addressed to the 
public, the act is made public by advertisement, public notice, or otherwise.75 
The first two conditions are similar to the ones necessary for contract (Von 
Bar et al. 2009, 366). Any expression that clearly demonstrates an intention 
to be legally bound will be adequate, such as „I undertake to“, or „I bind 
myself to“ or „I promise to“ or „I hereby guarantee“ (Von Bar et al. 2009, 
178). On the contrary, if the intention is not expressed nor sufficiently 
apparent, the promise is not binding (e.g. secret promise) (Von Bar et al. 
2009, 366). The third requirement was necessary because of the nature 
of the unilateral acts, as the general rule that a juridical act is made only 
when notice of it reaches the addressee, cannot apply here (Von Bar et al. 
2009, 366–367). The intention of the promisor to be bound by a unilateral 
declaration is determined by applying an objective criterion „as they were 
reasonably understood by the person to whom the act is addressed.“76 The 
DCFR also takes into account the situation where the promisee may not 
want to become entitled to the right established in their favour – invito non 
datur beneficium (e.g. the performer does not want to receive the promised 
reward). The reasons may vary, e.g. they seek to avoid certain obligations or 
responsibilities of a public law nature, or the reasons are of the moral nature 
(Von Bar et al. 2009, 371). It is therefore stipulated that such person „may 
reject it by notice to the maker of the act, provided that is done without 
undue delay and before the right or benefit has been expressly or impliedly 
accepted.“77 The legal fiction that such right has never occurred applies.78

75 Art. 4:301 DCFR.
76 Art. 4:302 DCFR.
77 Art. 4:303 DCFR.
78 Art. 4:303 DCFR.
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7. COMPARATIVE LEGAL ANALYSIS

Based on the comparative legal solutions presented, several conclusions 
can be drawn. The author will first evaluate the legal systems that treat 
a public promise of a reward as an offer to form a contract and compare 
their differences. Subsequently, the author will analyse the approaches of 
legal systems that recognize a unilateral declaration of intent as a source of 
obligations. Finally, an analysis encompassing both groups will be conducted.

French and English law consider the public promise of a reward as an offer 
to conclude a contract. However, being part of the civil law system, French 
jurists have faced significantly greater pressure from proponents of unilateral 
declarations, primarily by the legal doctrine in neighbouring Germany. The 
critiques have led to a mitigation of the legal consequences arising from 
framing a public promise as an offer. The interests of the undertaking 
person are thus protected through some other legal institutions, such as 
unjust enrichment and negotiourum gestio. Through these indirect methods, 
French judicial practice endeavours to achieve equity. This hybrid solution 
is theoretically inconsistent and seems to represent a transitional phase 
towards a unilateralist approach. We emphasize that, following the reform 
of 2016, there is a basis for change, as the Code Civil now acknowledges 
the concept of unilateral legal acts. On the other hand, English law has 
consistently adopted the contractual approach with all its attendant legal 
consequences, boldly encompassing all criticism. Considering the entirety of 
English contract law, it appears that the notion of public promise of award 
has been implemented consistently. Since the concept of a unilateral legal 
act is unfamiliar in English law, jurists have simply placed this institution 
within the well-known framework of contracts.

German, Austrian, Swiss, Italian, and Serbian law are the presented 
legal systems that recognize the public promise of reward as a unilateral 
declaration of intent, as well as a unilateral legal transaction. Within the 
presented legal systems, the differences are not as pronounced as those 
between English and French law. The civil codes of these countries differ 
in the level of detail when regulating the public promise of a reward, but 
there are no significant theoretical disputes regarding legal gaps. German 
law, as the originator of the concept of unilateral declaration of intent, 
offers the most detailed and comprehensive approach. Therefore, it is 
unsurprising that its provisions have served as a model for other European 
countries. Nevertheless, some variations do exist among these legal systems. 
These differences mainly concern the possibility of revocation of the public 
promise and its legal consequences. German law is the strictest in this 
matter. If a revocation occurs, the promisor is neither obliged to pay the 
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reward nor required to reimburse the performer for any incurred expenses. 
In Swiss, Italian, and Serbian law, the performer will also not be entitled 
to the reward, but they will be entitled to reimbursement for the expenses 
incurred in reliance on the revoked promise. Italian law, on the other hand, 
also imposes the condition of justifiability for the revocation of the promise. 
The Italian legislator, unlike their German, Austrian, Swiss and Serbian 
counterparts, does not distinguish prize competitions as a separate type of 
public promises of reward, to which special rules apply.

When comparing the approaches of contractualists and unilateralists, 
it becomes evident that both perspectives present compelling arguments 
and counterarguments, as well as distinct advantages and disadvantages. 
However, the author observes that the arguments in favour of framing 
the public promise of a reward as an offer are predominantly theoretical 
in nature. They are focused on preserving the idea of an obligational 
relationship as one in which rights and obligations arise simultaneously 
and coexist throughout the duration of the relationship. Nonetheless, 
unilateralists prioritize theoretical considerations and tend to overlook 
the practical consequences. It is unjust for a performer who completes the 
required action to not receive the promised reward, regardless of their legal 
capacity or awareness of the promise. Furthermore, such an approach also 
regards prize competitions as an offer to conclude a contract, overlooking 
the specificities of this legal institution (e.g. the necessity of setting a 
specific deadline, the method of decision-making, and the binding nature of 
the decision). As previously stated in the introductory remarks, the public 
promise of a reward is a peculiar legal institute that will be resorted to 
precisely when contacting is not possible. This is the underlying rationale 
for the existence of this legal institution. There is no logical impossibility in 
recognizing the validity of unilateral obligations, as it is the law that serves 
as the source of obligations, creating them based on certain facts (Terré et 
al. 2021, 98). Unilateralists seem determined to view the public promise of 
a reward through the lens of a contract, disregarding the practical outcomes 
of such a stance.79

Finally, the PECL and the DCFR, as model legal instruments for European 
private law, recognize unilateral juridical acts as a source of obligations. By 
opting for this solution and highlighting its advantages (see Von Bar et al. 
2009), they encourage legislators to adopt this approach.

79 For the different opinion, see Lerner 2004.
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8. CONCLUSION

The public promise of a reward emerged as a method to economically and 
efficiently serve the interests of both the promisor, who seeks the achievement 
of a specific outcome, and the performer, who may attain that result and 
get the reward in return. The promisor’s aim is to reach a wide audience 
by publicly announcing the promise, thereby increasing the likelihood that 
someone will perform the required action, achieve success, or encounter 
a specified situation. On the other hand, the performer fulfils the required 
act and, thus, becomes entitled to the promised reward. Recognizing its 
practical importance, legislators have acknowledged the legal significance of 
the public promise of reward and rendered it enforceable, establishing it as 
an institution within the law of obligations.

Even though the function of a public promise of a reward is the same 
everywhere, legal systems approach it in different manners. Consequently, 
this legal institution, when observed comparatively, varies significantly, 
making it challenging to define it universally. The differences arise because 
the applicable law of some countries does not recognize the possibility of 
binding a person by a unilateral declaration of intent. In contrast, some 
legislations recognize unilateral transactions as a source of obligations when 
prescribed by the applicable law. The understanding of the legal nature of 
a public promise of a reward depends on the legal system’s stance towards 
a unilateral declaration of intent as a source of obligation. Two distinct 
theories have arisen.

The first one is the contractual theory, traditionally associated with 
English and French law. Its proponents view a public promise as an offer 
to conclude a contract, while the performance of the envisaged act is 
considered as tacit acceptance. Contractualists thus reject public promise as 
a distinct legal concept. Therefore, the performance of the desired act, as 
tacit acceptance, must fulfil all the conditions for the validity of a declaration 
of intent. This is also the greatest shortcoming of this theory – to claim the 
right to the reward, the performer must have full legal capacity and be aware 
of the promise at the time of the performance. The promisor’s obligation 
commences only when the desired outcome has been achieved, and their 
sole duty is to provide the reward to the person who performed the act. 
While English law consistently upholds this theory, French courts strive to 
mitigate its legal consequences and protect the performer through indirect 
means, i.e. quasi-contract. Considering the recent reform of the Civil Code 
and the perspectives of modern French theory, it appears that there are 
grounds to adopt a different approach.
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The second theory is named the (unilateral) promise theory. The promise 
made publicly by the promisor is regarded as a unilateral legal act. Thus, 
from the moment of its announcement, the promisor is bound to uphold 
the promise. That is their first obligation. Their second obligation is to pay 
the reward and it arises as soon as the undertaking person performs the 
defined act. The performance is considered a material act, not a declaration 
of intent, and thus does not need to meet the conditions required for the 
validity of a declaration of intent under objective law. Consequently, the 
right to the reward is granted even to performers without legal capacity, 
those unaware of the announcement, and those who achieved the desired 
result before the promise was announced. This has been implemented in 
German, Austrian, Swiss, Italian, and Serbian law (as well as in many other 
European and non-European countries). The differences among the listed 
legal systems are generally minor, except for the rules regarding the legal 
consequences in the event of revocation of the promise. Revocation of a 
promise is possible in all these legal systems, but legislators protect the 
performer in various ways when this occurs. According to German and 
Austrian law, the promisor is neither obliged to pay the reward nor required 
to reimburse the performer for any incurred expenses. Under Swiss, Italian, 
and Serbian law, the performer is also not entitled to the reward, but they 
are entitled to reimbursement for expenses incurred in reliance on the 
revoked promise. Additionally, Italian law imposes the condition that the 
revocation of the promise must be justifiable. The model legal frameworks 
for European private law, PECL and DCFR, also accept the unilateral promise 
theory, encouraging legislators to recognize unilateral declarations of intent 
as a source of obligation.

The author proposes that the unilateral promise theory should adequately 
address practical needs. It is observed that public promises are utilized 
mainly when negotiating and contracting is unsuitable, because the other 
party is unknown. The individual capable of performing the intended act 
and willing to undertake will be motivated to do so by the promise of a 
reward. However, it is equally fair to reward an individual who was unaware 
of the promise or who performed the action before the promise was made, 
particularly because their actions were driven purely by altruistic intentions. 
Their legal capacity should also be irrelevant in this context. Attempting 
to fit public promises of reward into contract law appears forced and fails 
to serve the intended purpose of this institution. The main objective of a 
public promise of reward is to compensate the performer for their good act, 
ensuring that the promisor’s obligation is not merely moral but grants the 
performer a subjective, enforceable right to the reward. Emphasizing the 
legal intent of the performer leads to unjust outcomes and disregards the 
fundamental principles of the institution.
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1. INTRODUCTION

Postwar Yugoslav constitutionalists and historiographers unanimously 
refused to consider the Independent State of Croatia (NDH) phenomenon as 
a state. The statehood of the NDH was explicitly denied also in its designation, 
with the official name of the state being preceded by „so-called“, with the 
addition of the qualification „Ustasha“, or the word „state“ was written in 
lowercase, in contravention with the rules of capitalization. There is no 
doubt that such a unison opinion by different authors was dictated by the 
official position of the Yugoslav authorities. They denied the statehood of the 
NDH for various political, international, ideological and other reasons, which 
consequently led to a lack of academic freedom.

The arguments used to back the position that the NDH was not a state 
differ greatly and can roughly be classified into four theses: on crimes, 
on resistance, on protectorate, and on illegality. Many authors provided 
arguments supporting the thesis that the NDH cannot be considered a state 
because it continuously carried out crimes against its own population. The 
thesis about resistance is presented by authors who claim that the National 
Liberation Movement was a key internal factor that unambiguously indicated 
that the NDH never had its own support, but that it was solely the artificial 
creation of the occupying forces. The third thesis is presented by authors 
who point out the argument that the NDH was merely the protectorate of 
Germany and Italy, without elements of statehood, while the fourth thesis, 
on illegality, is defended by constitutionalists, claiming that the NDH was 
created through the occupation by foreign powers, in violation of current 
international and internal rules, and therefore its statehood cannot be 
recognized (Marinkovic 2017, 78–81).

Even without the burden of ideology, the conceptual defining the state 
is rather problematic. The complexity of the state, as the highest level of 
political organization of human communities, as well as their diversity, has 
led to the absence of a common definition. For this reason, state theorists 
have sought its definition in its various aspects: form, organization, functions, 
enforcement ability, the sovereign position it assumes in the international 
system, the power to orient political action, instrument of the ruling 
classes, etc. (Jessop 2008, 112). However, despite this diversity, there is an 
undivided opinion in general legal theory that every state consists of three 
basic elements: territory, population, and state authority, because without 
the existence of all three elements one cannot discuss the existence of the 
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state.1 Therefore, the state is created when all three elements are achieved, 
and it dissolves when it loses one of them. The necessary and minimum 
condition for the existence of the state is the existence of a state authority 
that has monopoly on use of physical force in its territory, which allows it 
to efficiency its effective enforcement over the population that inhabits the 
territory.

Primitive forms of state authority, present in pre-modern state forms 
such as during Antiquity (e.g., ancient Greece and Rome) or the Middle Ages 
(various dutchies, counties, marches, etc.) are reflected precisely in power 
based on the threat or actual application of enforcement. More developed 
forms of state authority, characteristic of the modern state, imply its 
application based on the predefined general legal rules implemented through 
its extensive bureaucratic apparatus, which makes the state a genuine 
defined political community. In addition to the legality, the state authority 
also features legitimacy, which is concisely defined as its acceptance by the 
majority of the population over which it is exercised. Finally, in order for an 
authority to be labelled as state, it must be sovereign. Sovereignty is a dual 
feature of state authority – in addition to the inner supremacy, expressed in 
its monopoly on use of force; it is also independent externally, in relations 
with other states.

In addition to the three basic elements of the state, authors studying the 
state from the position of theory of international law also include a fourth 
element of statehood – the ability of the state to enter into relations with 
other	 states	 (see	 Bobbitt	 1996,	 103–105;	 Jonjić	 2011,	 670–675;	 Krstić,	
Jovanović	 2017,	 197–203).	 Two	 fundamental	 theoretical	 principles	 on	 the	
emergence of the state have crystalized as part of the international law 
doctrine. According to the first one – the declaratory theory or the theory 
of effectiveness – the creation of the state was only a fact, which as such 
cannot be reduced to the legal framework. Its creation, therefore, depends 
solely on fact, i.e., whether there is an organized effective authority within 
a given territory, regardless of whether the act of its creation was illegal or 
not. The founding of the state therefore is not subject to legal assessment, 
i.e., it does not depend on international recognition, since internation law 
does not stipulate the rules on the creation of new states, nor do the acts 
of recognition by other state have a constitutive effect – but rather only a 

1 In addition to the usual reasons for the dissolution of a state, such as breakup 
or war conquest, it can also dissolve due to rising sea levels, such as the island state 
of Tuvalu, which is in danger of losing territory.
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declaratory one. Unrecognized states certainly exist just as recognized ones 
do; the only difference is that recognized states can enter into international 
legal relations, while unrecognized states cannot.

In contrast to the classic theory of effectiveness, new constitutive theory 
does not reject the legal assessment of the creation of new states, i.e., it does 
not perceive the creation of a new state solely as a matter of fact, but requires 
that such a situation is created in accordance with the norms of international 
law. Since international law does not prescribe the conditions for the 
creation of a state, this additional condition is actually expressed negatively, 
meaning that the state cannot be created if the act of its creation „represents 
the flagrant violation of international law, and especially its cogent norms“ 
(Krstić,	 Jovanović	 2017,	 200,	 all	 references	 in	 Serbian	 and	 Croatian	 were	
translated by the author). This implies that the acts of recognition by other 
states do not have only a declaratory, but also assume a constitutive effect, 
without which the newly-emerged creation could not qualify as a state. The 
best-known example of such an unrecognized state is the Turkish Republic 
of Northern Cyprus. Its creation through Turkey’s military invasion of the 
part of the territory of Cyprus with a Turkish population in July 1974, as 
well as its proclamation of independence in 1983, were condemned in UN 
Security Council Resolutions 353 and 541. This state has not been recognized 
by	any	other	state	 (with	 the	exception	of	 the	Republic	of	Türkiye),	 since	 it	
was created through serious violations of norms of international law, i.e., 
aggression.

Unlike Northern Cyprus, which was denied international recognition 
on account of its illegal creation, there are many cases of internationally 
recognized states that were also created through flagrant violations of the 
norms of international law. This proves that to this day international law has 
not laid down indisputable criteria for the assessment of whether an entity 
is a state or not, furthermore – no clear and grounded rules on the creation 
and recognition of states can be identified with certainty. At the same time, 
this also provides arguments that international law can only be discussed 
conditionally as a legal order in the common meaning, because it sometimes 
levitates between the sphere of law and international relations of power and 
force (Bobbitt 1996, 103, 111).

2. INTERNATIONAL RECOGNITION OF THE NDH

When Slavko Kvaternik proclaimed the Independent State of Croatia 
on Radio Zagreb, on 10 April 1941, he very clearly and with full rights 
emphasized that it was the will of the Ustashas’ allies, i.e., Germany and 
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Italy, rather than „the centuries-old struggle of the Croatian people and the 
great sacrifice of our Poglavnik	Dr.	Ante	Pavelić,	and	the	Ustasha	movement“,	
that was decisive for the establishment of Croatian statehood (according to 
Horvat 1942, 625). At the same time, the Ustashas’ allies were the occupiers 
that had used military force to take over the Yugoslavian space, and it was 
their will that decided Croatia’s statehood, the degree of its independence 
and its position within „the new European order“, as was also the case 
with the borders of the new state, which at that moment had not yet been 
established.

The unprepared solutions regarding the new Yugoslav situation, which 
had been created by the state coup, required improvisation, which revealed 
certain collisions of the interests of Germany and Italy. The previously 
established division of spheres of interest between the Axis powers defined 
Italy’s primacy in the Adriatic region. However, at that specific time Hitler 
was especially angry with his Italian partner. As had been the case previously 
in the Great War, the Italian military might had proven unreliable and he was 
no longer prepared to cede the entire Croatian area to the Italian side. He 
therefore made decisions on his own, and simply notified Mussolini about 
the more important ones. It was only after Hitler had told him about his 
decision	to	break	up	Yugoslavia	that	Mussolini	summoned	Pavelić,	with	the	
idea of using him to achieve his ambitions in connection with the Adriatic 
region.

At the same time, independently of the Italians, the Germans were 
counting	on	Vladko	Maček,	the	leader	of	the	Croatian	Peasant	Party	(HSS),	as	
the	indisputable	Croatian	leader.	However,	Maček	turned	down	the	Germans’	
arrangements despite significant pressures, so they turned to far-right 
groups. The idea to take advantage of the Croatian independence aspirations 
in order to break up Yugoslavia more easily and go through former Austro-
Hungarian officer Slavko Kvaternik and a relatively small group of Ustashas 
in the country, at the very inception meant less support among the Croatian 
population for the future state leadership.

The disagreement between the Germans and Italians regarding the status 
and	 borders	 of	 the	 NDH	were	 greatly	 resolved	 on	 April	 14,	 when	 Pavelić	
stopped	in	Karlovac	enroute	to	Zagreb.	Mussolini	insisted	that	Pavelić	once	
again – in official form – confirm the previously accepted obligation to cede 
Dalmatia to Italy. Following some friction between Germany and Italy, it 
was agreed that the issues of recognition and borders of the NDH would be 
separated, which was the condition for Italy to recognize the NDH as a state. 
In	accordance	with	this	agreement,	Pavelić	sent	telegrams	from	Karlovac	to	
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Hitler	 and	Mussolini,	 requesting	 that	 they	 recognize	 the	NDH	 (Colić	 1973,	
112). He received both answers already on the following day, April 15. Hitler 
wrote

„Dr.	Ante	Pavelić,	Zagreb.	I	thank	you	for	your	telegram	and	dispatch	from	
General Kvaternik, notifying me of the proclamation of the Independent State 
of Croatia, in accordance with the will of the Croatian people, requesting that 
the German Reich recognize the Independent State of Croatia.

„It is my special joy and pleasure to be able to inform you that the 
German Reich recognizes the Independent State of Croatia at an hour 
when the Croatian people have found their long-desired freedom through 
the victorious onslaught of the forces of the Axis powers. The German 
government will rejoice reaching an agreement with the Croatian people 
regarding the borders of the new state in the free exchange of ideas. I send 
you and the future of the Croatian people the best wishes“ (according to 
Čulinović	1970,	230).

Mussolini’s	answer	to	Pavelić	read

„Dr.	Ante	Pavelić,	Zagreb.	I	have	received	the	dispatch	in	which	you	inform	
me of the proclamation of the Croatian state, in accordance with the will of 
the Croatian people, asking me for the recognition of the Independent State 
of Croatia by Fascist Italy. It is with the greatest pleasure that I welcome the 
new Croatia, which has today won its long-desired freedom, when the Axis 
powers destroyed the artificially created Yugoslavia. I am glad to be able to 
inform you that the fascist state recognizes the independence of the Croatian 
state. Fascist Italy looks forward to reaching an agreement with the Croatian 
people on defining the borders of the state, which the Italian people wish all 
the	best“	(according	to	Čulinović	1970,	231).

Even before the NDH was recognized by its creators, Hungary hurried to 
be the first to do so, announcing already on April 10 that it was recognizing 
the new state. Its consul general in Zagreb travelled to Karlovac on April 
14,	where	 Pavelić	was	 at	 the	 time,	 to	 personally	 convey	 his	 government’s	
message	 regarding	 the	 recognition	 (Jelić-Butić	 1977,	 95;	 Colić	 1973,	 113).	
The reason for such haste was the bilateral treaty on „eternal friendship“ 
between Hungary and Yugoslavia, which was concluded in December 1940. 
For the Hungarian side the proclamation of the NDH meant that Yugoslavia 
had ceased to exist, and consequently so did the obligations towards it. This 
was the justification for the occupation of part of the Yugoslavian territory, 
since Hungarian troops had crossed the border with Yugoslavia the day after 
the NDH was proclaimed. Further recognition of the NDH came from Slovakia 
and Bulgaria, which recognized it in April, and in the following months it was 
recognized by Romania, Japan, Spain, Denmark, Finland, Manchukuo and the 
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National Government of the Republic of China. All the states that recognized 
the NDH de jure, a total of twelve, were signatories to the Tripartite Pact or 
the Anti-Comintern Pact, which the NDH joined following its establishment.

In addition to the de jure recognition, the NDH entered into legal relations 
with several other states, and such relations can be understood as de facto 
recognition by these states. The NDH made special efforts aimed at gaining 
recognition	by	the	Vatican.	In	May	1941	Pavelić	personally	visited	Pope	Pius	
XII, however, during the entire period of existence of the NDH, the Vatican 
officially recognized Yugoslavia and maintained diplomatic relations with its 
government in exile through its mission to the Vatican. On the other hand, it 
exchanged permanent representatives with the NDH, and sent Benedictine 
Abbot Giuseppe Ramiro Marcone as its apostolic delegate while the NDH 
government established the Office of the Extraordinary Plenipotentiary at 
the Vatican, who did not have any formal ties to the NDH mission in Rome 
(Krstić,	 Jovanović	 2017,	 215).	 The	 extent	 to	 which	 the	 NDH	 cared	 about	
relations with the Vatican being portrayed at the highest official level is 
illustrated by the fact that the Vatican delegate, Abbot Marcone, despite his 
formal status, was included in the list of accredited diplomats, and frequently 
attended	public	events	in	Zagreb	with	other	diplomats	(Matković	1994,	61;	
Colić	1973,	113).

In addition to the Holy See, the NDH government strived to gain de jure 
recognition from neutral Switzerland, which never transpired, primarily 
due to opposition from British and American diplomats. During the war, the 
Yugoslav mission was active in Bern, because Switzerland had continued to 
recognize its government in exile, however, it also maintained its consulate 
in Zagreb. As was the case with the Holy See, the NDH treated the Swiss 
consul as a diplomatic and not a consular representative. Switzerland also 
concluded two trade treaties with the NDH, and as the depository of certain 
international treaties, it responded affirmatively to the request of the NDH 
government	to	join	the	Universal	Postal	Union	(Jonjić	1999,	271).	Based	on	
the concluded trade agreements, Switzerland allowed the establishment of 
the NDH Permanent Trade Representative. As the Embassy of the Kingdom 
of Yugoslavia continued to operate in Bern, the Swiss seated the Office of 
the NDH Permanent Trade Representative in Zurich, which conducted 
diplomatic and consular, as well as intelligence tasks, with tacit consent 
from	 the	Swiss	 (Jelić-Butić	1977,	96;	 Jonjić	1999,	272–278).	 In	addition	 to	
Switzerland, the NDH also concluded trade agreements with Vichy France 
in 1942 and the French consulate functioned in Zagreb. Furthermore, the 
NDH established Permanent Missions for Commercial Affairs in Paris and 
Lyon,	 and	 a	 Croatian	 cultural	 mission	 was	 established	 in	 Vichy	 (Jonjić	
2011,	 697;	Krstić,	 Jovanović	 215).	 All	 things	 considered,	 there	were	 seven	
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missions (embassies) of Axis and satellite countries in Zagreb. On the other 
hand, during his address to the Croatian State Assembly in 1942, Foreign 
Minister	 Mladen	 Lorković	 „summarized	 the	 first	 months	 of	 the	 existence	
of the Ministry of Foreign Affairs: five departments with twenty sections 
and subsections were established, embassies were opened in Rome, Berlin, 
Bratislava, Budapest, Sofia, Bucharest, Madrid, and Helsinki, and consular 
missions of various levels in Zadar, Milan, Vienna, Prague, Munich, Graz, 
Rijeka,	Ljubljana,	Maribor,	Belgrade,	and	Florence“	(Trifković	2016,	38).

3. DEFINING THE BORDERS OF THE NDH

The first more explicit plan regarding the dismemberment of the 
Yugoslavian state territory was determined by Hitler as part of the Interim 
Guidelines for Dividing Yugoslavia, i.e., Directive 27, dated 12 April 1941. 
Among other things, the document states that Croatia „will become an 
independent state within its national borders. Germany will not interfere 
in	 its	 internal	 political	 situation“	 (Jelić-Butić	 1977,	 84).	 Based	 on	 the	
Interim Guidelines, it appears that Germany was not counting on Bosnia 
and Herzegovina being part of the Croatian national borders, because the 
political shaping of the BiH space had been ceded to Italy. With certain 
divergences, these guidelines would be confirmed in direct talks between the 
German and Italian ministers of foreign affairs, Joachim von Ribbentrop and 
Count Galleazzo Ciano, who discussed the division of interests in Yugoslavia 
in Vienna on April 20–21. The difference in the interests of the two Axis 
partners would define the future statuses of the dismembered parts of the 
Yugoslav kingdom. The greatest part, slightly more than two fifths of the 
Yugoslav territory, was to go to the NDH. Despite the fact that Germany had 
formally recognized the independent status of the new Croatian state, the 
Italian interests were given priority.

The border with the Third Reich was established based on the agreement 
signed on 13 May 1941, which actually demarcated the NDH from the 
part of Slovenia that was absorbed by Germany. Since the southern part 
of Slovenia was annexed by Italy, the remainder of the western border of 
the NDH was established through the exchange of notes in July 1941. The 
border that extended from „the tripoint of the NDH, German and Italy at 
Žumberačka	Gora,	along	the	river	Krupa	through	Gorski	Kotar,	to	the	Bay	of	
Bakar“	 (Matković	1994,	64).	Pavelić	proclaimed	the	eastern	border	 toward	
occupied Serbia in a unilateral act, the Legal Decree on the Eastern Border of 
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the Independent State of Croatia, which was adopted on 7 June 1941 – with 
Germany’s previous consent, of course.2	In	the	Legal	Decree	Pavelić	drew	the	
eastern border of the NDH as

„1. from the confluence of the Sava into the Danube, up the Sava to the 
confluence of the Drina into the Sava;

2. from the confluence of the Drina, up that river, to along its most eastern 
branches, with all the islands in the Drina belonging to the Independent 
State of Croatia, to the confluence of the Brusnica stream into the Drina, east 
of the village of Zemlica;

3. from the confluence of the Brusnica stream into the Drina the border 
of the Independent State of Croatia goes overland, east of the Drina, along 
the old border between Bosnia and Serbia, as it had existed prior to 1908.“3

While the demarcation with Germany and with the territories occupied 
by it proceeded rather smoothly, significant problems appeared in the 
demarcation with Hungary and Italy. At the very beginning of the invasion of 
Yugoslavia,	Hungary	occupied	the	territories	of	Bačka,	Baranja,	Medjimurje	
and Prekomurje. The occupation of Medjimurje, which had a majority 
Croatian population, was carried out by the Hungarian armed forces 
under the pretext of military strategic reasons, while recognizing Croatia’s 
sovereignty over that region. Despite the promises of the Hungarian consul 
general,	who	already	on	April	14	in	Karlovac	had	told	Pavelić	that	Hungary	
recognized Medjimurje as an integral part of the NDH, in spite of its military 
occupying the territory, the delegation that came to Zagreb in June 1941 
resolve the demarcation of the two states, proposed the border that had 
existed prior to 1918. The old border separated Medjimurje from Croatia, 
and the Hungarian delegation cited its historical rights, regardless of the fact 
that the Croats constituted the majority of the population in the territory. 
Following a series of unsuccessful talks on the status of the disputed area, 
the Hungarian side proved unquestionably stronger, and in several moves it 
achieved	its	full	sovereignty	over	Medjimurje	(Jelić-Butić	1977,	94).

2 German administration also extended to the territory of eastern Syrmia, which 
according to the internal division of Austria-Hungary belonged to the territory of 
Croatia, but in early October 1941 the German government decided that the eastern 
Syrmia	and	Zemun	should	be	ceded	to	the	NDH.	That	same	month,	Pavelić	passed	
the Legal Provision on Extending the Legal Regulations to the Territory of the City 
and District of Zemun, as well as the Remaining Area of Eastern Syrmia.
3 The NDH laws and legal provisions are cited according to the official publication 
Mataić,	 A.	 (ed.).	 1944.	 Nezavisna Država Hrvatska – Zakoni, zakonske odredbe i 
naredbe (knjiga I – L),	Zagreb:	Tisak	i	naklada	knjižare	St.	Kugli.
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The demarcation and relations with Italy proved to be the most 
problematic ones for the young NDH state. While acting in exiled, its Ustasha 
ideologists advocated the idea of an independent Croatia whose territory 
would extend to its entire ethnic and historic area.

The Ustashas were not the only ones who objected Croatia’s crescent shape 
and they believed that for a better geostrategic shape and position, Croatia 
required the „belly“, i.e., Bosnia and Herzegovina. Even though the 1939 
internal division of the Kingdom of Yugoslavia, when the Banovina of Croatia 
was established, to some extent changed this crescent shape (by shortening 
the ends and widening the middle), the Ustashas considered such a solution 
to be a national betrayal, because their national conception considered 
Bosnia and Herzegovina a Croatian area. This territory had never been part 
of „historical Croatia“, but the Ustashas considered it a Croatian ethnic area. 
Since Catholics represented the third largest confession in BiH, the Ustashas 
pointed out the rather senseless thesis that the Muslim population in Bosnia 
actually represented the ethnically purest Croats, the co-called „flowers of 
the Croatian people“. Guided by this nonsense, the Ustashas also proclaimed 
the	Sandžak	area	as	their	ethnic	area,	since	Muslims	represented	the	largest	
portion	of	the	Sandžak	population.

Due to their collaboration with the Italian fascist government, which had 
provided them sanctuary while in exile, the Ustasha ideologues consciously 
remained silent about notorious facts – because there was much more 
reason to claim that the Istria and Rijeka regions, which had a majority Slavic 
Catholic	population,	were	Croatian	ethnic	space,	rather	than	BiH	and	Sandžak.	
However, not only did the Ustashas not point this out – they were almost 
completely quiet about the very poor position of this population within the 
borders of the Kingdom of Italy, where they were denied the right to their 
national identity and language, and also underwent forced Italianization 
during	 the	entire	period	of	 fascist	 rule.	Pavelić	was	even	prepared	 to	 cede	
indisputable parts of the Croatian state territory to the Italians, for the sake 
of his personal power and in contravention with Croatian national interests.

Since Germany had not counted on the Bosnian territory being part of 
the NDH state area at the time of its conception, the issues of the status and 
demarcation of the NDH primarily entailed an agreement with Italian, while 
the new Ustasha government was only a second-rate factor in this respect 
(Jelić-Butić	 1977,	 84).	 It	 was	 precisely	 during	 this	 period,	 following	 the	
ignominious campaigns in 1940–1941, that Mussolini endured significant 
pressure at home. Consequently, the absorption of Dalmatia into Italy 
represented an urgent matter that the entire Italian public expected, and 
which was supposed to improve his dictatorial reputation. This only placed 
the newly established Ustasha regime in a graver situation. It was necessary, 
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on the one hand, to fulfill the previously accepted obligations towards fascist 
Italy,4 and on the other, to prevent the loss of Dalmatia from undermining 
the	 thin	 foundations	 of	 the	 Ustasha	 rule.	 Pavelić	 chose	 a	 waiting	 policy,	
hoping that the Italian occupation and its appetites would weaken over 
time. Mussolini did not feel like waiting and the issue of demarcation and 
arranging the relations with the NDH was an urgent one for him. For this 
reason, the Italian occupation forces did not allow for bodies of the new 
Croatian state to be established in the territory that it controlled, pending 
the resolution of the fundamental issues.

At the meeting in Vienna on April 20–21, Ribbentrop and Ciano finally 
agreed that the entire Yugoslav area would remain in a state of occupation, 
regardless of the proclamation of the NDH. Many differences between the 
Italian and German interests emerged during this meeting. Germany were 
primarily interested in the new Croatian state becoming independent as 
quickly as possible so that the German military would not have to remain 
in it, and so that the German government could exploit the Croatian area 
as much as possible, through economic and trade agreements. On the 
other hand, Italy did not want the NDH to become independent, because it 
fostered ambitions of gaining territory at Croatia’s expense, and to tie the 
rest of the country to itself through personal, monetary, customs and other 
unions	(Jelić-Butić	1977,	87).	The	conflicts	between	the	German	and	Italian	
interests were ultimately resolved through agreement, although the friction 
between the Axis partners continued until Italy’s capitulation in 1943. The 
Yugoslavian occupied space was divvied between German and Italy, and 
the demarcation line was finally established on 23 April, dividing the NDH 
territory into the northern part, which was occupied by the Germans, and 
the southern, which was under Italian occupation. The demarcation line 
extended	 from	 the	 tripoint	 of	 Germany,	 Italy	 and	 the	NDH	 at	 Žumberačka	
Gora, to the northern border with Montenegro (continuing on to Kosovo 
and Metohija), approximately 200–250 kilometers parallel with the Adriatic 
coast. The large cities were predominantly in the German occupation zone, 

4	 Pavelić	 had	 established	 contact	with	 the	 Italian	 fascist	 as	 early	 as	 June	 1927,	
when he was received in Rome by high-ranking officials of the National Fascist 
Party, to whom he complained about the horrific position of Croatia within the 
Kingdom of Serbs, Croats and Slovenes, and expressed his desire to create his 
own	 state	 within	 the	 Italian	 sphere	 of	 interest.	 At	 the	 time	 Pavelić	 submitted	 a	
memorandum in which he pointed out that „the Croats are prepared to adapt to 
the sphere of Italian interest, politically and economically, as well as militarily.“ By 
monopolizing	 the	 interpretation	of	Croatian	national	 interests,	Pavelić	 acted	 longi 
manu in his memorandum, pointing out that the Croats „are prepared to carry out 
the ultimate consequences even further than the limitations from the Treaty of 
Rapallo“	(according	to	Matković	1994,	29).
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and Germany exercised the right of the stronger and ensured its economic 
interests also within the Italian occupation zone, primarily ore mining, 
which its war machine was dependent on.

Pavelić’s	waiting	strategy,	which	also	had	been	supported	by	Germany,	for	
its own interest, proved to be a failure (Krizman, 1978, 459). For Mussolini 
the issue of demarcation and regulation of relations with the NDH could 
not	be	delayed,	so	Pavelić	was	 forced	to	 immediately	resolve	 it.	Barely	 two	
weeks	after	the	NDH	had	been	proclaimed,	Ciano	invited	Pavelić	to	a	meeting	
– which was held already the following day, on 25 April, in Ljubljana. At the 
meeting the Italian side presented its maximal territorial demands, but 
Pavelić	could	not	agree	 to	 the	entire	Adriatic	coast,	 from	Rijeka	 to	 the	Bay	
of Kotor, go to Italy. In essence, he did not dispute the Italian imperialist 
ambitions, which had helped him rise to power, but he tried to preserve 
Croatian interests in this disputed region to some extent.

Since the meeting in Ljubljana had not yielded a concrete solution, further 
negotiations proceeded through regular diplomatic means. Being much 
more	powerful	in	the	negotiations,	Italy	continued	to	pressure	Pavelić,	who	
would not give in. He deviated from his position regarding the territorial 
demarcation, which he had defended at the meeting in Ljubljana, asking only 
for the city of Split with the immediate hinterland, but he softened even this 
view, demanding only join administration in Split. He agreed for the NDH to 
enter a personal union with the Kingdom of Italy, but he managed to avoid 
the creation of a customs and monetary union, and he also did not give in to 
the demand that the NDH military be placed under the direct control of its 
Italian	counterpart	(Jelić-Butić	1977,	88).

Since the views of the two inequal sides were brought very close, with 
the Croatian side agreeing to most of the Italian demands, a final meeting 
between	 Mussolini	 and	 Pavelić	 was	 held	 in	 Monfalcone,	 near	 Trieste,	 on	
May 7. Mussolini was correct in judging that the territorial loss of Dalmatia 
would represent a great blow to the new Ustasha government, which is 
why he prepared to cede most of the Bosnian territory to his proteges from 
their days in exile, as a form of compensation, so that they might be able 
to soften the loss of Dalmatia in the eyes of the Croatian public.5 He also 
showed	 the	 willingness	 to	 make	 concessions	 to	 Pavelić	 regarding	 certain	
smaller territories in the Adriatic. Italy’s backing down from demands for 

5 During the negotiations on arranging relations between Italy and the NDH, 
even Count Ciano was aware that excessive Italian territorial ambitions could lead 
to	Pavelić’s	downfall,	which	would	 jeopardize	 Italy’s	 interests	 (see	Krizman	1980,	
20–37). On the other hand, the NDH propaganda covered up the loss of the majority 
of Dalmatia with the fact that Croatia had never been larger territorially.
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direct control of the NDH armed forces was resolved through the significant 
demilitarization of the Croatian-controlled Adriatic area, where the NDHwas 
allowed to maintain only symbolical forces.

At the meeting in Monfalcone it was agreed that the entire arrangement 
would be properly formalized, so the delegations of the two governments, 
headed	 by	Mussolini	 and	 Pavelić,	 concluded	 three	 bilateral	 treaties	 on	 18	
May 1941 in Rome: the Treaty on Determining the Borders between the 
Kingdom of Croatia and the Kingdom of Italy, the Treaty on Matters of Military 
Importance Pertaining to the Adriatic-Litoral Area, and the Agreement 
on Guarantees and Cooperation between the Kingdom of Croatia and the 
Kingdom of Italy. This set of international treaties is known as the Treaties 
of Rome. The former was the most important in regard to defining the 
state territory of the NDH, defining its southern border, which annulled the 
Croatian national interests in Dalmatia that had previously been successfully 
defended within the Kingdom of Yugoslavia.

4. THE POPULATION OF THE NDH

In addition to territory, the second basic element that comprises a state 
is its population. The population are all the people located in the state 
territory, its citizens, foreigners and stateless persons. The legal order of 
the state applies to all of them – those permanently residing in its territory, 
as well as persons only temporarily residing there. This principle of the 
territorial, i.e., spatial application of law is characteristic of modern states, 
while during previous periods, in premodern states, the personal principle 
was also applied to a significant extent.

The greatest portion of the population of a state are its citizens, while 
foreigners and stateless persons are fewer in number.6 Citizenship is defined 
as the personal, permanent and public legal connection between a person 
and a state, creating a system of mutual rights and obligations. On the one 
hand, citizens enjoy certain rights that other members of the population 
do not have, such as active or passive voting right, the right to political 
participation, certain social rights, the right to work at state institution, 
etc., while on the other hand, they have special obligations, primarily the 
obligation to defend the state. Furthermore, the state has the obligation to 

6 There are exceptions to this rule, such as Qatar and the United Arab Emirates, 
which, due to economic development policy, have accepted a large number of 
foreign citizens, and they presently constitute the majority of the population.
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protect its citizens even when they are not located on its territory, i.e., when 
they have the status of foreigner, which it does through its diplomatic and 
consular missions.

In ancient slave and medieval feudal states, the difference between 
members of the population were much greater than they are today. Those 
who permanently resided in the territory of a state at the time were divided 
into free and unfree, and there were difference between free persons in their 
status. In the course of development of the state, from its premodern to its 
modern and contemporary forms, there has been a notable tendency for the 
citizens to have equal rights, which could be claimed to be achieved only in 
liberal democratic states, but also the reduction of the differences between 
citizens on the one hand, and foreigners and stateless persons, on the other. 
Contemporary liberal democratic states provided equal political rights to 
women only in the 20th century, while one of them, the United States of 
America, was implementing racial segregation policies at the same time. The 
most populous country in the world still has a caste system, while the legal 
position of women in many Islamic countries is not equal to that of men.

The development of the state as a political community can therefore 
be observed as a general history of human inequality. Perceived in this 
framework, especially taking into account the space and time of the creation 
of the first South Slav country, the 1921 Constitution of the Kingdom of the 
Serbs, Croats and Slovenes was progressive in many respects. It abolished 
numerous legal inequalities that had previously existed in its territory. 
The state was defined as lay, democratic, liberal and social, annulling the 
previous privileged position of the clerical, aristocratic and large landowner 
minority. Therefore, following its adoption, the noble titles retained only a 
symbolic, but not status significance, and it abolished serfdom, which had 
still existed in some regions. The Kingdom of SCS abolished the property 
threshold in the parts of the territory previously included ion the Austria-
Hungary, which significantly expanded the population that enjoyed political 
rights. This was a factor that led to the sudden development of the Croatian 
Peasant Party, which the rural population massively supported. The political 
emancipation of women did in fact occurred only in the postwar Yugoslavia, 
and it should also be pointed out that under pressure from Nazi Germany, in 
1940 the Kingdom of Yugoslavia to a certain extent curbed the rights of its 
citizens of Jewish origin.

The dismemberment of the Yugoslavia led to the creation of the NDH. For 
the largest portion of the former Yugoslav citizens this meant a significant 
civilizational downfall. The Constitution and Principles, adopted by the 
Ustasha Croatian Revolutionary Organization (UHRO), in 1932 and 1933 
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envisioned the NDH as an exclusively Croatian state space. Since the Ustashas 
formed the NDH with the help of the Third Reich and Italy, they could carry 
out the basic principles of state organization that they had shaped previously. 
The type of national exclusivism promoted by the Ustashas directly led to 
the establishment of different types of inequalities unknown in the previous 
Yugoslav state. Furthermore, the complete discrepancy from the party 
program of the Croatian Party of Rights from late 1918, whose drafting 
Pavelić	took	part	in	as	the	Party’s	secretary	and	later	president,	is	evidence	
of	Pavelić’s	hypocrisy.	According	to	this	program,	the	Croatian	citizens	were	
guaranteed „state security, completed personal freedom, private property, 
freedom of thought in speaking and writing, freedom of assembly, agitation 
and organization, protection of domestic peace and confidentiality of 
correspondence, freedom of conscience and absolute equality of all citizens 
before the law, as well as all other human rights and liberties“ (according to 
Horvat 1942, 27). The establishment of the NDH therefore did not mark only 
the return to l’ancient régime, characteristic of absolute monarchies where 
political	rights	were	nonexistent	(see	Marinković	2017,	100–104);	this	was	
the establishment of a state that was incomparable to any previous state 
form. The creation and functioning of the NDH, as an epigonic variant of the 
totalitarian state, was a phenomenon of the 20th century, an innovation in 
the general history of human inequality.

The territory of the NDH covered an area of more 100,000 square 
kilometers,7 with a population of 6 million. The last census of the population 
in the Kingdom of Yugoslavia was conducted in 1931, therefore the precise 
population in the territory of the NDH at the time of its creation cannot be 
determined. According to official data from the 1931 census, the territory 
that ten years later comprised the NDH had a population of 5,657,085. 
Based on natural increase, on 31 December 1941 this number should have 
been 6,663,157, which was still slightly higher than the official statistics of 
the NDH, which were carried out for the purpose of military and economic 
needs	of	the	new	state	(Jelić-Butić	1977,	106).	According	to	these	statistics,	
published in Brojitbeni izveštaji, at the end of 1941 the NDH had a total 

7 According to official records, the territory of the NDH was 115,133 square 
kilometers, but this included territories where the NDH did not have sovereignty. 
German sources claim that the territory of the NDH was around 100,000 square 
kilometers	 (Marjanović	 1963,	 22–23),	 and	 similar	 facts	 are	 presented	 by	 the	
majority of historians.
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population of 6,547,400, of which 3,286,800 were women and 3,266,600 
were men, with the total area of the 22 great parishes and the City of Zagreb 
covered	by	the	statistics	being	101,889	square	kilometers	(Colić	1973,	184).8

In addition to the problem of determining the exact population of NDH, 
because many residents had been taken prisoner, a significant number went 
to work in the Third Reich in 1941 (officially 80,000, but the figure was likely 
higher), the constant migrations (immigration of the Slovenian population 
into the NDH, emigration of the Croatian population to Serbia), the large 
number of casualties in the regions affected by war, etc., determining the 
structure of the population represented an additional problem. Since a large 
number of ethnic Croat Catholics represented a thin majority in the NDH, 
the official statistics included the Muslim population in BiH as Croats, while 
the number of Serbs was intentionally reduced.

The calculation of the approximate number and ethnic structure of the 
population of the NDH, which was carried out by the Ministry of Foreign 
Affairs of the Third Reich in May 1941, indicated that there were 3,300,000 
Croats, 1,925,000 Serbs, 700,000 Muslims, 150,000 Germans, 75,000 
Hungarians, 65,000 Czechs and Slovaks, 40,000 Jews, and 30,000 Slovenes 
(Marjanović	 1963,	 22–23).	 Significantly	 different	 data	 was	 presented	 by	
Ustasha publications, and according to one from 1942, there were a total 
of 4,868,831 Croats, 1,250,000 Serbs, 170,000 Germans, 69,000 Hungarians, 
44,000 Czechs and Slovaks, and 37,000 Slovenes. Due to the Ustasha ideology, 
Muslims were not mentioned as a separate group, while no information was 
given	 for	 Jews	 (Pekić,	 1942,	 97).	 Historians	 also	 do	 not	 fully	 agree	 on	 the	
number and makeup of the population of the NDH, but the discrepancies 
are far smaller than between the Nazi statisticians and Ustasha ideologues. 
There were roughly more than 3 million Croats, slightly less than 2 million 
Serbs, around 700,000 Muslims, 150,000–170,000 Germans, 35,000–40,000 
Jews, and around 30,000 Romas.

Citizenship, as the public-private relationship between the individual and 
the state that creates a system of mutual rights and obligations, was defined 
by the Legal Decree on Citizenship, adopted on 30 April 1941. Unlike the 
legislation of the Kingdom of Yugoslavia, which stipulated in Article 4 of the 
1931 Constitution that „citizenship in the entire Kingdom is one and the 
same. All citizens are equal before the law. All enjoy equal protection by the 
government. Neither aristocracy nor titles are recognized, nor any privilege 

8 By province: Croatia and Slavonia (including Syrmia) – 3,360,000, Bosnia and 
Herzegovina – 2,850,000, and Dalmatia without the annexed parts – 360,000. Most 
historians agree that around 6 million people lived in the NDH.
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by birth“, the NDH legislation represented a civilizational step backwards. 
The NDH Legal Decree on Citizenship divided the population that had 
enjoyed citizenship of Yugoslavia prior to the creation of the NDH into two 
categories: citizens and state nationals. The Legal Decree itself was very 
scant, as was the great majority of Ustasha general legal acts, intentionally 
leaving space for extreme arbitrariness in their application. It defined a state 
national as a person that is protected by the NDH, while Article 2 stipulated 
that „the citizen is a state national of Aryan origin who by his actions has 
shown that he did not work against the liberation aspirations of the Croatian 
people and who is willing to readily and faithfully serve the Croatian people 
and the Independent State of Croatia“. Based on this legal decree, only 
citizens, but not state nationals, could be bearers of political rights.

Article 1 of this Legal Decree stipulated that state nationality was gained 
according to the regulations of the legal provision on state nationality, 
which was neither adopted together with the Legal Decree on Citizenship, 
as required by the usual rules of nomotechnics, nor was this legal decree 
adopted at any later date. Consequently, it is legally not possible to determine 
who was a state national, and it is equally impossible to determine who was 
a citizen, since Article 2 of the Legal Decree on Citizenship was prescribed 
so vaguely that it could be interpreted in any way. However, Article 3 of 
the Legal Decree stipulated that only citizens could be bearers of political 
rights. As political rights (active and passive voting rights, right to political 
association and action, freedom of speech and public assembly, freedom of 
the press, etc.) did not exist in the NDH, there were no status differences 
between state nationals and citizens in this respect, i.e., both categories 
were actually subjects.

The Legal Decree on Citizenship guaranteed the protection by the NDH 
to both categories, however, since it did not define any specific criteria for 
citizenship and state nationality, only the will of the Ustasha officials would 
decide who was under the protection of the NDH. The NDH legislation, which 
was full of platitudes, left much free space to all forms of arbitrariness and 
abuse, because just as the citizenship criteria was unclear – so clear was the 
Ustasha intention to make it thus.

The basic direction of developing the Ustasha ideology during the 1930s 
was aimed at fighting against the Serbs in Croatia and the Greater Serbian 
policies of the Belgrade regime, and not against the Jewdom, which was only 
later	added	in	order	to	attract	German	sympathies.	In	any	case,	Pavelić	was	
the secretary and later the president of the Croatian Party of Rights, while 
Josip (Joshua) Frank, after whom the party’s members and supporters were 
called Frankovci and who laid down the direction of anti-Serbian policy – 
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was a Jew who had converted to Christianity.9 It was not possible to establish 
racial criteria for Serbs, since only religion set them apart from the Croats, 
while their origin and language were the same (or at least very similar), 
therefore the criteria for citizenship was intentionally very vague.10

What	Ante	Pavelić,	as	the	exclusive	Ustasha	legislator,	„failed“	to	regulate	
on 30 April 1931, by adopting a legal degree that would define the criteria 
for gaining state nationality, was made up for in establishing the criteria 
defining who could not be a citizen. Borrowing from the Nazi legislator, 
Pavelić	passed	two	more	legal	decrees	on	the	same	day:	the	Legal	Decree	on	
Racial Origins, and the Legal Decree on the Protection of Aryan Blood and 
the Honor of the Croatian People. Both the legal decrees were modeled after 
the	1935	Nuremberg	Laws	in	the	Third	Reich	(see	Blašković,	Alijagić	2010;	
Whitman 2017). Since Article 2 of the Legal Decree on Citizenship stated 
that only a state national of Aryan origin could be a citizen, the Legal Decree 
on Racial Origin excluded Jews and Romas from the circle of citizens.

According to Article 1 of this legal decree, a person of Aryan origin is 
one who „comes from ancestors who are members of the European racial 
community or who come from descendants of this community outside of 
Europe“. Aryan origin was proven by „the baptismal (birth) and marriage 
certificates of the first and second generation (parents and grandparents)“. 
Considering the state of the official records in the territory of BiH, in 
order to prove Aryan origin Muslims who could not provide the necessary 
documents needed „written testimony of two credible witnesses, who knew 
their ancestors, that there were no persons of non-Aryan origin among 
them“. Article 2 of the legal decree equates Aryans and persons who „in 
addition to Aryan ancestors have one ancestor twice removed who is Jewish 
or of other European non-Aryan race are equated to persons of Aryan origin 

9 Jews contributed significantly to the triumph of the Ustasha movement „they 
were	 not	 quite	 rate	 among	 Pavelić’s	 intellectual	 supporters“	 (Hori,	 Broscat	 1994,	
136).
10 „What were the liberation aspirations of the Croatian people? Was it liberation 
from the Habsburg Monarchy (from Germanization and Magyarization) or only from 
Yugoslavia (i.e., from Serbia and the Serbs) or both? Next, what would be the actions 
directed against those liberating aspirations? For example, was a person of Aryan 
origin working against the liberating aspirations of the Croatian people because 
of their possible affection for the common state of the South Slavs? One would 
expect that persons of Serbian nationality – who were to a great extent majority 
members and voters of the Independent Democratic Party, which since 1927 
had been in coalition with the Croatian Peasant Party, the main representative of 
Croatian interests in the state – were certainly candidates for citizenship. However, 
subsequent events completely repudiated this entirely reasonable expectation.“ 
(Mirković	2017,	48).
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in regard to gaining citizenship“. Persons who also had two ancestors twice 
removed who were Jews „can also be equated to persons of Aryan origin with 
regarding to citizenship, provided Article 3 does not stipulate otherwise“.

Unlike the Legal Decree on Citizenship, which established quite vague 
conditions for gaining citizenship and none regarding state nationality, 
Article 3 of the Legal Decree on Racial Origin defined rather precise rules on 
who is considered a Jew. 11 Article 4 stipulated the restrictive criterium for 
Romas regarding the determination of Aryan origin, and the law defined a 
Roma as a person who „comes from two or more ancestors twice removed 
who are Gypsies by race“.

Based on Article 5 of the Legal Decree on Racial Origin, on 4 June 1941 
Minister	of	Interior	Andrija	Artuković	passed	the	Order	on	the	Establishment	
and Scope of Work of the Racial Political Commission, which was to 
implement	the	ideology	of	racial	intolerance.	Pavelić,	as	the	Poglavnik	of	the	
NDH, kept for himself the exclusive of right of life or death, and in Article 6 

11 In the sense of this legal provision, the following persons shall be considered as 
Jews:

1. persons who come from at least three ancestors twice removed (grandparents) 
who are Jews by race. Grandparents are considered Jews if they are of the Mosaic 
faith or were born into that faith;

2. Persons who have two ancestors twice removed who are Jews by race, in the 
following cases:

a. if they were members of the Mosaic faith on 10 April 1941 or if they later 
converted to that religion;

b. if they have a spouse who is considered a Jew in the sense of item 1;

c. if, after the entry into force of this legal provision, they entered into a marriage 
with a person who has two or more ancestors of the second generation of 
Jews by race, and the descendants from such a marriage;

d. if they are illegitimate children with a Jew in the sense of item 1, and were 
born after 31 January 1942;

e. if the ministry of internal affairs, on the basis of the submitted proposal of the 
racial political commission, decides that they are considered as Jews;

3. persons born outside the territory of the Independent State of Croatia, to 
parents who do not originate from the Independent State of Croatia, if they were 
of the Mosaic religion on 10 April 1941, or have at least two ancestors twice 
removed who are Jews by race, or are considered Jews according to the laws of 
the country from which they originate;

4. persons who, after the entry into force of this legal provision, entered into a 
prohibited marriage bypassing the legal provision on the protection of Aryan 
blood, and their descendants.

5. persons who are illegitimate children of Jewish women in the sense of item 1.
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of the Legal Decree he stipulated that „[p]ersons who prior to 10 April 1941 
proved themselves worthy of the Croatian people, primarily for its liberation, 
as well as their spouses, whom they entered into marriage prior to this legal 
stipulation coming into effect, and the descendants from such marriages, in 
the case that this order could apply to them, may be recognized all the rights 
that belong to persons of Aryan origin by the state poglavar“.12

The position of the Ustasha regime regarding the Muslim population 
the region of Bosnia and Herzegovina was defined approximately at the 
same	 time	 as	 the	Ustasha	 organization.	 Relying	 on	Ante	 Starčević’s	 notion	
regarding the Greater Croatian space, which also included BiH, they also 
adopted	 his	 idea	 on	 Muslims	 being	 ethnic	 Croats.	 Starčević’s	 notion	 did	
not significantly differ from other greater national ideas that thrived in the 
19th century. As the rounding out the living space that would include BiH 
could not be justified by the concept of Croatian state rights, since Bosnia 
had never been part of it, the Ustasha ideologues presented the thesis 
of the Muslim population as the ethnically purest part of the Croatian 
ethnic body. The „flowers of the Croatian people“ platitude was also 
supposed to strengthen the thin majority that actual Croats had within the 
population.

When the Ustasha took over power in Croatia, they carried out a widespread 
campaign in order to win over the Muslim population. As Poglavnik of the 
NDH,	Pavelić	had	no	qualms	about	having	his	picture	 taken	while	wearing	
a fez, so that photos could be handed out in the form of postcards to the 
Muslim members of the Home Guard and Ustasha militias. He included in his 
first	government	Bosnian	politician	Osman	Kulenović,	and	later	also	Džafer	
Kulenović,	 a	 prominent	 Bosnian	 politician	 and	 president	 of	 the	 Yugoslav	
Muslim Organization (JMO). The significance of the Bosnian region for the 
Ustashas is also reflected in the proclamation of Banja Luka as the capital of 
the NDH, although it was in essence always Zagreb. Also, the promise made 
at the beginning of the existence of the NDH regarding the construction of 
a	mosque	in	Zagreb	was	fulfilled	in	1944,	when	the	Meštrović	Pavilion	was	
refurbished for religious service, with three minarets erected around the 
round building, with the interior undergoing minor changes.

Ustasha officials emphasized the significance of the members of the 
Muslim community for Croatdom in their public speeches, as did the Ustasha 
press. For example, in a speech in Banja Luka on 25 May 1941, Minister Jozo 

12 According to historical records, official recognition of Aryan rights was granted 
to around a hundred Jews, and since this also extended to their families, this applied 
to nearly 500 Jews in the NDH (Bartulin 2014, 154–155).
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Dumandžić	 said	 that	 „with	 the	 same	 love	 as	 Starčević,	 our	 Poglavar	 also	
kisses Muslim brothers,“ and other slogans were promoted „The national 
harmony of the Croats is not and must not be upset by religious difference,“ 
„Bosniakdom is none other than preserved Croatdom,“ etc. In a speech in the 
Assembly	in	February	1942,	Pavelić	said	„The	Muslim	blood	of	our	Muslims	
is Croatian blood. It is Croatian faith, because on our lands its members are 
Croatian	sons“	(according	to	Jelić-Butić	1977,	197–198).	Despite	the	strong	
words, the Ustasha policies were aimed at winning over wealthier Bosnian 
landowners (begs) who were promised a revision of the agrarian reform 
that had been carried under the Kingdom of Serbs, Croats and Slovenes.

All these political measures yielded rather meager results. With the 
exception of a small circle of the Muslim population who directly benefited 
from active participation in the life of the NDH, the majority remained passive 
and with reservations towards the idea of Greater Croatia. Furthermore, 
on several occasions Muslim intellectual circles even publicly opposed the 
Ustasha policies, through several resolutions, and requested that the German 
government grant BiH an autonomous status within the NDH. The German 
official field reports indicate the same, and one of them, sent to the High 
Command of the German Armed Forces (Oberkommando der Wehrmacht – 
OKW) notes that „Muslims would have surely acted the same way towards 
the Croats as the latter are now do towards the Serbs, of course – if only they 
could gain power. The greatest misapprehension is that there is a feeling of 
common national affiliation between the Muslims and Croats“ (according to 
Kazimirović	1997,	114).

The legislation regarding the status of different groups that comprised 
the population of the NDH indicates certain features that deviate from the 
common definitions of citizenship as a public law link between the individual 
and the state. Members of the German national community, who could 
not even be citizens of the NDH, enjoyed greater rights than ethnic Croats 
„who had proven themselves with their demeanor“ and were recognized 
citizenship. The position of the Germans in the NDH, who could also be 
foreign citizens, deviated from the standard definition of citizenship, which 
entailed that citizens of a given state have the greatest rights and obligations. 
This was just one of many aberrations from the usual notions developed by 
legal theory. The position of the German national group was defined in June 
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1941, through the Legal Decree on the Interim Legal Position of the German 
National Assembly in the Independent State of Croatia, and the extent of the 
rights was only expanded further on. 13

In addition to full cultural autonomy, the German national group was 
granted decisive influence in the local self-government of areas inhabited 
by Germans, regardless of whether they were the majority, and they were 
even allowed to establish their own military units. 14 Furthermore, the NDH 
legislation also enabled unimpeded relations with military and civilian 
institutions of another state, i.e., the Third Redich, while its leader Branimir 
Altgayer was made state secretary within the government, with the right to 
issue orders, and they were guaranteed two representative seats in the NDH 
Assembly. Later the NDH government also approved that the Volksdeutsche 
could do their military service in SS units, and such a privileged position of 
the national group „gave cause for the official government of the Reich, SS 
and Department for Filling the SS Military Detachments act independently 
and administer according to their will.“ (Hori, Broscat 1994, 106). Therefore, 
the NDH legislation proved to be extremely distinct also regarding the issue 
of the population of the NDH and prescribing the position of the people who 
are located in the territory of the state and constitute its population.

13 Article 1 of this legal provision stipulated that:

„The German national group in Croatia shall include Germans who live in Croatia, 
are not German citizens, and are under the leadership of the leader of the German 
national group. 

„The German national group shall form a special constituent part of the Independent 
State of Croatia. For its work, within the framework of general legal regulations, it 
shall enjoy the unrestricted right of activity in the political, cultural, economic and 
administrative-social fields.

„The final position of the German national group in the Independent State of Croatia 
shall be regulated by special regulations“ (translated by author).
14 The Legal Decree on Organizing the Militia of the ‘German National Group’ 
Within the Croatian Ustasha Militia in the Independent State of Croatia stipulated 
that „In recognition of the merits of the ‘German National Group’ for maintaining 
order and creating a new order, and for the disarmament of the former Yugoslav 
army during the establishment of the Independent State of Croatia, one battalion 
(Einsatzstaffel) with a strength of three companies and a headquarters guard 
(Stabswache) shall be formed from the ‘German Team’ (‘Deutsche Mannschaft’) of 
the ‘German National Group’ in the Independent State of Croatia“.
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5. THE NDH STATE AUTHORITY

In addition to the territory and population, the third element of statehood 
is the state authority. As previously mentioned, in order for an authority to 
be designated a state, in addition to monopoly on use of force, it also must 
be legitimized by the population over which it is exerted, as well as be 
sovereign, i.e., independent of other states.

Prior to the introduction of King Aleksandar’s dictatorship in early 1929, 
extreme Croatian nationalists, known as Frankovci, were active within the 
Croatian Party of Rights.15 Even though they did not recognize the new state, 
considering it the end of Croatian statehood, they took part in parliamentary 
elections in order to remain politically visible. In the elections for the 
Constitutional Assembly of the Kingdom of Serbs, Croats and Slovenes their 
ticket won 0.7% of the votes, i.e., 10,880 votes (3,321 in Zagreb) and two 
seats.	As	a	comparison,	Stjepan	Radić’s	Croatian	Peasant	Party	(HSS)	won	the	
votes of 230,590 voters. Already in the next parliamentary elections in 1923 
they won significantly fewer votes, only 6,469 (4,709 in Zagreb) and lost 
their parliamentary status. Two years later they fared even worse, winning a 
total	of	3,191	votes	(912	in	Zagreb).	Radić’s	HSS	won	367,846	votes	in	1923,	
and 376,414 in 1925, confirming its dominant position among the Croatian 
voters, especially in rural areas. The results of the elections clearly indicated 
that at the time the Croatian people did not accept the extremist views 
of	 the	 Frankovci	 and	 supported	 Radić,	 with	 the	 exception	 of	 larger	 urban	
areas, where the policy orientation of the HSS towards the problems of the 

15 The Croatian Party of Rights (HSP) was created by the unification of the 
former Party of Rights with the Independent People’s Party in 1903 and operated 
until 1918. Starting in 1905 it was part of the Croatian–Serbian coalition. Its 
representatives directly participated in the creation of the Yugoslav state. After the 
Great War, Croatian nationalists founded a party under the same name. To make the 
confusion complete, the two parties with different program orientations and the 
same name, also include two namesakes with different political views. As a right-
wing deputy in the Croatian Parliament from 1906 to 1918, in the latter years of 
the	Great	War,	Ante	Pavelić	advocated	 for	 the	unification	of	 the	Yugoslav	peoples.	
Later, he was also the president of the Senate of the Kingdom of Yugoslavia, while 
a large number of former members of the HSP joined the ranks of the Democratic 
Party. He personally read to regent Alexander the Address of the National Council 
(of which he was vice president) requesting unification with Serbia. In order to 
avoid	confusion	in	the	historiographical	literature,	he	is	referred	to	as	Ante	Pavelić	
(senior), because he was born 20 years before his better-known namesake, or as 
Ante	Pavelić	 (dentist),	because	he	practiced	dentistry	 in	Zagreb.	 In	order	 to	avoid	
confusion about the namesake parties, the abbreviation HSP-F (Croatian Party of 
Rights – Frankovci) is often used for the Croatian Party of Rights that was created 
after the Great War.
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village and rural population did not attract many voters. With the aim of 
returning his party to the parliament of the state that he did not recognize, 
Pavelić	 ran	 in	 the	1927	elections	 together	with	Ante	Trumbić’s	 federalists.	
United into the Croatian Bloc, as a coalition they won enough votes to cross 
the threshold and gain two seats in parliament, one of which was held by 
Pavelić.	 Both	 seats	were	won	 in	 the	 City	 of	 Zagreb,	where	 they	won	more	
votes than any other party (9,795).16

Following	 the	 introduction	 of	 the	 dictatorship,	 Pavelić	 went	 into	 exile,	
where he formed the Ustasha Croatian Revolutionary Movement (UHRO). 
In addition to leaving the country, he also abandoned the framework of 
legal political activity and continued the struggle for achieving Croatian 
independence using terrorist means. During the interwar period, especially 
following	 the	 assassination	of	 Puniša	Račić	 in	parliament,	 this	 idea	 gained	
increasing support among the Croatian population, as opposed to the idea 
of the joint Yugoslav state. When war came to its borders in 1941, the idea 
of Croatian independence seemed plausible, even easily achievable, and 
it was precisely the great support for this idea by the Croatian leadership 
and people that represented the foundation from which the new Ustasha 
government derived its legitimacy. 17 The Ustasha government immediately 
took over the institutions of the Banovina of Croatia, continuing their work 
in the newly created circumstances. The relatively easy creation of the NDH 
can be explained by the wartime circumstances in 1941, when the Axis 
powers appeared invincible, as well as the desire of the Croatian political 
elite to achieve the idea of Croatian autonomy, i.e., independence.

The Ustasha government enjoyed two main lines of institutional support. 
The	 first	 line,	 the	 political	 one,	 came	 from	Maček,	 as	 the	most	 influential	
Croatian	 leader.	At	 the	time	that	 the	NDH	was	proclaimed,	Maček	was	 first	
deputy prime minister of the Yugoslav putschist government, which he had 
accepted	 at	 Simić’s	 invitation	 but	 with	 some	 hesitation.	 He	 rejected	 the	
German plans that he – as the undisputed Croatian leader – should become 
the dominant figure in the new state, since at the core he was not a fascist. 
Under great pressure, as well as fearing destruction similar to what Belgrade 
had	already	suffered	as	a	warning	to	others,	Maček	was	swayed	to,	perhaps	
hastily, call on the Croatian people to accept the new Ustasha auhtority, 
which was done in a radio address (Goldstein 2013, 301). Consequently, 

16 In the elections for alderpersons in Zagreb, held on 4 August 1927 (parliamentary 
elections were held on 11 September), the Croatian Block won 9,749 votes out of 
the	total	of	19,563	(Radonić	Vranjković	2008,	268–270).
17 Around 100,000 new members joined the Ustasha movement already in May 
1941 (Goldstein, 2013, 303).
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regardless of the motives and circumstances that influenced his decision, 
Maček	„ensured	the	legitimate	transfer	of	power	to	the	Ustashas“	(Marinković	
2017, 96).

The second direction of institutional support came from the Catholic Church, 
which readily supported the creation of the new state. Already on 12 April, 
Archbishop Aloysius Stepinac sent Slavko Kvaternik official congratulations 
on the creation of the NDH, Te Deum was performed in churches in honor of 
the	new	state,	and	several	days	 later	Stepinac	also	officially	visited	Pavelić,	
upon his return from twelve years in exile. Many significant representatives 
of the Catholic Church in Croatia, as well as „a large portion of the lower 
clergy and members of certain orders (Franciscans) embraced the Ustasha 
movement entirely, including the application of genocidal measures. Very 
few	 induvials	 (Bishop	 A.	 Mišić,	 Archbishop	 J.	 Ujčić)	 distanced	 themselves	
from	the	physical	destruction	of	people“	(Živojinović	1994,	12).

The initial legitimacy of the Ustasha authorities was in essence derivative, 
however it is necessary to examine the ways that this regime was further 
legitimized after taking over power in Croatia. For this purpose we will use 
Weber’s approach (Weber 1964, 328). For explaining the forms of power 
and authority, Weber differentiates between three types of authority. The 
first is the legal authority with its bureaucratic and administrative system, 
the second is the traditional authority, and third is charismatic authority. 
It should be kept in mind that Weber’s models are of an ideal type, i.e., 
their analysis is defined by in „ideal-typical terms that are more suited for 
heuristic purposes of conceptual modelling than for describing particular 
historical realities“ (Kallis 2006, 25). In reality it is nearly impossible to find 
pure types as defined by Weber, rather it is usually a specific combination or 
overlapping. For example, in the Kingdom of Yugoslavia, the state government 
primarily featured traditional authority, embodied in King Aleksandar, but 
it also had elements of the other two, e.g., the royal family „it had allure, 
its charm, and for the Croats the king had a mystical charm – the only one 
among Serbian politicians“ (Ramet 2009, 135).

The creation of the NDH saw the return of Ustasha exiles, to Yugoslavia, 
headed	by	Pavelić	 and	 alongside	 the	military	units	 of	 the	Axis	 powers.	On	
the road to Karlovac, the returning Ustashas were greeted in many towns, 
and the gathered people openly commented „There’s no war, yet we have 
a	 state“	 (Goldštajn	 2012,	 12).	 In	 the	 wartime	 circumstances,	 the	 support	
to the new authorities cannot be expressed differently (e.g., in elections), 
but through certain acts of active and passive support. „The exhilaration 
that followed the proclamation of the independent Croatian state, on Holy 
Thursday, 10 April 1941, was so sincere and so comprehensive that one 
could rightly claim that the great majority of the population in the Croatian 
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region accepted the new state as the attainment of their political will. That 
April there was no formal referendum, but had it been possible to carry out, 
the results would have hardly differed from the referendum where in the 
present the Croatian people declared in favor of the independence of its 
current	state“	(Kusić	1996).	Many	of	 them	would	 join	the	Ustasha	ranks	 in	
the following months, often for opportunistic reasons.18

During the entire war, significant portions of the Catholic Church 
and numerous dignitaries, headed by Archbishop Aloysius Stepinac, 
continuously provided support to the NDH authorities and its leader, Ante 
Pavelić.	The	position	of	Archbishop	Stepinac	towards	the	Ustasha	authorities	
was	 followed	 by	 other	 church	 dignitaries,	 such	 as	 Archbishop	 Ivan	 Šarić	
of	 Vrhbosna,	 Bishop	 Antun	 Akšamović	 of	 Djakovica,	 Bishop	 Petar	 Čule	 of	
Mostar,	Bishop	Josip	Garić	of	Banja	Luka,	Coadjutor	Bishop	Janko	Šimrak	of	
Križnjevci,	 etc.	 They	 and	many	 other	 Catholic	 priests	 „spoke	 and	wrote	 in	
favor of it, supported its decisions, justified actions or stood up in its defense 
and preservation. [...] It appeared that the symbiosis between the Catholic 
Church and the regime had become the foundation of its survival, its support 
in	the	masses	of	believers“	(Živojinović	1994,	14–15).19 The right wing of the 
HSS, as well as the entire so-called peasant and civic defense, as the party’s 
paramilitary formations, would be placed under the Ustasha authority. Also, 
intellectual circles that were active within the Matica Hrvatska, headed by 
Filip Lukas, accepted and supported the authorities of the new state, which 
in the sense of Weber, would represent traditional grounds of authority.

However, the organization of the NDH authority and the position 
that	 Pavelić	 enjoyed	 within	 it,	 indicate	 that	 in	 addition	 to	 traditional	
legitimacy (support of the church, political and intellectual circles, the 
population’s customary obedience, etc.), it attempted to significantly base its 
legitimization on the personality of the leader of the Ustasha movement, i.e., 
his charismatic authority. Almost all relevant authors, including those who 
were active in the NDH, are unanimous in their assessment of the nature 

18 Historians estimate that during this period between 80,000 and 100,000 people 
joined the Ustasha organization (Hori, Broscat 1994, 126–127; Goldstein 2008, 
226).
19 The 11 May 1941 issue of the Sarajevo-based weekly Katolički tjednik, edited 
by	Archbishop	Šarić,	stated	that	„[o]ver	our	new,	young	and	free	Croatia	a	sign	has	
appeared in the sky, as an image of the Virgin Mother of God. The Virgin is coming 
to visit Croatia. She wants to wrap in her motherly clothes the young reborn Croatia, 
precisely on the thousandth jubilee of Catholicism in Croatia. She descends again 
on the banner of our freedom, to take her old place on it... The Lord and Mary’s 
Croatia	 from	ancient	times	has	been	resurrected“	(according	to	Kazimirović	1987,	
109–110).
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of the state regime and organization of authority in the NDH. The fact that 
the Ustasha regime was a type of neoabsolutism is confirmed also by Eugen 
Sladović,	 who	 defined	 the	 NDH	 as	 „the	 leader’s	 state“	 in	which	 there	was	
no separation of powers, since they were all in his hands. „The Poglavnik, 
as the leader and head of state, is the master of the state administrative 
authority, and at the same time also the highest-ranking legislator, head of 
government, and therefore the master of state institutions. He is also the 
leader of the Ustasha movement and supreme commander of the armed 
forces“ (according to Hori, Broscat 1994, 121). However, the neoabsolutistic 
type of constitutionality did not imply only „returning to the old regime 
(l’ancient régime) of absolute monarchies. It was no longer the authoritarian 
authority	of	 the	ruler	or	 the	church,	but	a	 societal	Caesarism“	 (Marinković	
2017, 101). This thesis is supported by the conclusion of the Treaties of 
Rome,	 in	which	Pavelić	 gave	up	part	of	 the	 territory	 to	 Italy,	 implying	 that	
he disposed of the land as an absolute monarch, as though it was his private 
property.

The NDH was modelled after the then current type of political orders 
characteristic of many countries in interwar Europe, primarily Germany and 
Italy. This form of political regimes was not based on a constitution in the 
way that constitutionality is commonly understood today. In the NDH, as 
was the case in Fascist Italy and Nazi Germany, the constitution consisted 
of	 uncodified	 organic	 laws	 of	 a	 constitutional	 nature	 (Marković	 2018,	 74).	
Such an authoritarian type of constitutionality is not based on the consent 
of the people, i.e., confirmation by the electorate; this type of legitimacy 
is substituted by collective depictions of the leader’s exaltedness and his 
historic mission.

Weber defines charismatic authority as „a certain quality of an individual 
personality by virtue of which he is set apart from ordinary men and 
treated as endowed with supernatural, superhuman, or at least specifically 
exceptional powers or qualities. These are such as are not accessible to the 
ordinary person, but are regarded as of divine origin or as exemplary, and 
on the basis of them the individual concerned is treated as a leader“ (Weber 
1964, 358–359). Weber notably arguments that charisma originates from 
the individual who is considered to have special gifts or powers, that he 
has been chosen, and as such he becomes worthy of admiration in every 
sense and deserves unquestionable trust, which represents the foundation 
authority. According to Weber, a special personality and their power is 
not enough to create charismatic authority, but rather the crucial factor is 
precisely the recognition of its existence by those who are susceptible to the 
person’s authority.
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The development of the charismatic authority was greatly aided by 
Catholic circles, citing divine providence, e.g., in late 1941 Archbishop Ivan 
Šarić	published	the	Ode to the Poglavnik. The right-wing intellectual circles 
acted in the same direction, as did the Ustasha ideologues. In a text titled 
What the Poglavnik Was to Us Before the Liberation and Now, which was 
published in the Hrvatski Narod magazine on 12 December 1941, Danijel 
Crljen wrote „The previously invisible, mystic leader, the source of our 
strength, the eagerly awaited avenger, the good knight from stories, the 
pride of the Ustasha fighters, the only hope of the oppressed Croatia, the 
spirit that floated above our fields and meadows, forests and barren lands... 
Today: ruler, the true leader of the people, the pillar of the state, protector 
and bastion of freedom and independence, the spirit and strength of the 
Ustasha movement, father to the small, protector of the oppressed, restorer 
of the glorious past, builder of the bright future, foreman and vanguard [...] 
Calling him the restorer of the Croatian state is an understatement. He is the 
savior and restorer of the Croatian people, which is much more – because 
the Croatian state could not exist without the Croatian people“ (according to 
Miljan 2013, 141).

Pavelić	himself	expressed	 the	affinity	 towards	 irrational	 representations	
of his own historical mission. His speech to the members of the Croatian 
State Assembly (HDS) was especially impressive. The only item on the 
agenda for the last, twelfth session of the HDS, held on 28 December 1942, 
was	 the	 Poglavnik’s	 address.	 In	 the	 speech	 Pavelić	 said	 „I	 cannot	 resign,	
I cannot refuse, I cannot also impart on anyone responsibility – as Mr. 
Kovačević	 said	 in	 the	 committee	–	 that	 it	 seemed	 to	him,	 that	 it	happened	
on several occasions, that the government wanted to impart responsibility 
on the members of this Assembly – no, I protest against that! I bear 
responsibility for everything. I do not demand responsibility of any of the 
ministers before the people. The minister is here to serve the cause and no 
one shall demand responsibility of them later. I gladly accept it. I also take 
all responsibility for the military; I take responsibility also for food and for 
politics and for lives! That is why I don’t demand and don’t want to share 
responsibility with anyone, but I demand to share with all of you the work 
and	 tasks	 and	 successes“	 (Brzopisni	 zapisnici	 Hrvatskog	 državnog	 sabora	
1942. – Shorthand records of the HDS, 187)

Despite the elements of traditional authority, it would be incorrect to 
conclude	that	Pavelić’s	authority,	around	which	the	system	of	NDH	authority	
was developed, had in essence been charismatic. Had he truly been a 
charismatic personality, it would not have been necessary to point out that 
charism and impose it through great addresses and propaganda, especially 
not through the creation of special security bodies whose basic purpose 
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was to intimidate people based on organized violence. In this respect, the 
Ustasha regime resembles totalitarian orders, whose epigonic variant it was, 
where authority is legitimized through „metarational and emotional appeals 
that are cast in strongly rational terms“ (Friedrich, Bzezinski 1956, 42), and 
could	rather	be	labelled	as	pseudo-charismatic	(Marinković	2017,	99).

Finally, as the third element of state authority, in addition to monopoly 
on use of force and legitimization, is the sovereignty as a specific feature. 
Sovereignty is based on two expressions, internal and external. The former 
indicates that the state authority is the highest of all authorities or institutions 
(church, school, sports, etc.) and that as such it enjoys supremacy, i.e., it is 
not subordinate to any other authority and all others are subordinate to it. 
The latter, external element implies that the state authority is independent, 
i.e., free of all foreign interference when passing decisions, i.e., „it is not 
required to comply with orders of any foreign authority that is outside of 
the	state	territory“	(Marković	2018,	154).

In the radio address proclaiming the NDH on 10 April 1941, Slavko 
Kvaternik pointed out that divine providence, the will of the allies (Germany 
and	Italy),	as	well	as	the	dedication	of	 leader	Ante	Pavelić	and	the	Ustasha	
movement determined the creation of the new Croatian state. Clearly, without 
the breakup of the Kingdom of Yugoslavia, the NDH could not have been 
created; its statehood came armored in the steel of the tanks of other states. 
However, when the structures of the old authority fell apart, the Croatian 
people recognized the Ustasha movement as the organized group of people 
that, with assistance from the German and Italian militaries, as well as the 
peasants’ protection of the HSS, which placed itself under their authority, 
was capable of carrying out the idea of creating the new Croatian state. 
This idea, already rooted in the prewar period, and supported by church, 
political and intellectual circles, led the Croatian population to actively or 
silently accept the Ustashas as the bearers of new authority. The cost of this 
acceptance meant joining the fascist camp, with all the consequences that 
came with such a choice.

Nazi Germany and Fascist Italy formally recognized the independence of 
the new Croatian state. All the arrangements that essentially limited and 
even annulled Croatian independence were concluded with the consent 
of	 the	 Ustasha	 authority,	 embodied	 in	 Ante	 Pavelić	 as	 its	 bearer.	 Through	
a series of extremely unfavorable international treaties, this authority 
demonstrated the readiness to willingly forfeit the national interests that 
the state authority should primarily protect, which even entailed giving up 
part of its territory. In return, the Ustashas could implement the main goals 
of their policies – one of the main ones being the creation of an ethnically 
pure space, in which they had support, especially from the Germans. Also, 
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the NDH was capable of entering into legal relations with other states, which 
indicates that in some respect it was internationally recognized. However, 
under conditions of a world war, when chaos existed in many countries and 
the consequences and impacts of the conflict could be felt in every corner 
of the planet, the issue of international recognition becomes irrelevant, 
due to the uncertain outcome of the war. None of the Allies recognized the 
NDH; moreover, the NDH even declared war on Britain and the USA and 
sent its legions to the USSR – yet it was these countries that would develop 
the postwar international community on new principles and establish the 
United Nations.

6. CONCLUDING REMARKS

The ideological similarity with the fascist and nazi regimes, their military 
support, the institutional support of the Croatian political and Church circles, 
as well as the support of a great portion of the Croatian people for the idea 
to establish their own state, represented the pillars of the NDH authority. 
The Ustasha regime was reminiscent of the Nazi regime in many respects: 
all	 the	 state	 power	 was	 concentrated	 in	 executive,	 headed	 by	 Pavelić	 and	
his	closest	associates.	Pavelić	controlled	the	entire	legislative	authority,20 as 
well as other dictatorial authorities. Borrowing from the Nazis, the Ustashas 
initiated a legislatorial endeavor already in the first days of their government, 
in order to provide a legal framework for the planned terror actions. The 
most important among the newly-adopted legal solutions was the very brief 
Legal Decree on the Defense of the People and State, dated 17 April 1941, 
after	 which	 Pavelić	 passed	 a	 series	 of	 legal	 decrees	 that	 situating	 a	 great	
portion of the NDH population outside any legal framework and protection. 
The new legislation also consolidated the Ustasha authority and established 
its foundations consisting of the „militia, army, secret police, special courts 
and	more	than	twenty	concentration	camps“	(Čalić	2013,	172).

The way that the Ustashas exercised power in the NDH led to the initial 
support for their regime to quickly subside. From the viewpoint of the 
Croatian political elite and people, the signing of the Treaties of Rome in May 

20 Article 1 of the Legal Decree on the Names of Legal and Other Regulations and 
Regional Solutions, dated 20 October 1941, stated „Decrees shall be issued only by 
the Poglavnik of the Independent State of Croatia. The decrees shall be: 1) legal, 
which have the nature of law; 2) general, which regulate issues of a general nature 
and do not have the nature of law, and 3) special, which regulate specific (individual) 
issues, which by law shall be resolved only by the Poglavnik“ (translated by author).
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1941 represented the first significant step towards their delegitimization. 
High inflation, corruption and embezzlement by state and party officials, 
irregular supply of basic provisions, malnutrition of the population, lack 
of healthcare and social protection, general legal insecurity, in addition to 
numerous other associated phenomena only accelerated this process. On 
the other hand, among the large population that was not ethnically Croat, 
the delegitimization of the Ustasha authority occurred primarily as the 
consequence of its brutal governance. Prior to the first larger actions aimed 
at deporting and eradicating the Serbs, Jews and Romas, there was no armed 
resistance to the new authorities. Resistance appeared only as the direct 
consequence of the existential threat to the Serbian population. Its trust in 
the NDH authorities was permanently shattered after the first organized 
crimes.

The number of victims of the Ustasha regime proves the exceptional scope 
of the organized crimes. The scope of the terror that the Ustashas were able 
to carry out, especially during 1941 and 1942, implied the adoption of an 
entirely new legislation, where numerous categories of population were 
completely disenfranchised, creation of a network of permanent and mobile 
military tribunals, establishment of special security services, organizing a 
system of camps and rail transport, engaging the state apparatus beyond its 
regular purview, creating Ustasha militias, etc. This mechanism was used to 
achieve an ethnically pure state, which was the main objective of the Ustasha 
movement, going back to its founding in Italy in 1932. The performance – 
which was measured in the number of converted, imprisoned, exiled or slain 
members of the population who were Serbs, Jews, Romas, as well as disloyal 
Croats – proves that the Ustasha regime, at least during the first half of its 
existence, enjoyed the monopoly on use of force. Therefore, it could be said 
that the NDH possessed all the attributes of statehood, i.e., that in addition 
to territory and population it also had an internationally recognized state 
authority, which possessed the power to carry out the main objectives of its 
policy.

Viewed from the opposite angle, the threatened population had no 
reason to accept such a state. Its functioning threatened the survival of 
many people, and survival represents the minimum purpose that people 
have in associating with each other within states, as political communities 
(Hart 2013, 251). In those parts of the NDH territory where the existentially 
threatened population was large enough (which were predominantly areas 
inhabited by Serbs), the motivation for survival led to disobedience of the 
NDH authorities, as well as the creation of a new order that would ensure 
that survival. Since the NDH authorities acted with the aim of threatening 
the existence of many of residents, the People’s Liberation Movement (NOP) 
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emerged as the main competitor. Due to its supernational nature and high 
degree of organization, people of all different ethnicities and denominations 
came together in it; originally it was primarily Serbs, who were at the 
highest risk, but as the war progressed (especially following the capitulation 
of Italy) the movement was also joined by large numbers of ethnic Croats. 21

Over time, the loss of legitimacy indirectly affected the effectiveness of the 
functioning of the NDH bodies, which led to the SS authorities taking over 
execution	 of	 police	 authority.	 German	 Reichsführer-SS	 Heinrich	 Himmler	
personally came to Zagreb on 5 May 1943, in order to arrange for the German 
police trustee to be given nearly unlimited police authority in the NDH, while 
the creation of mixed German–Croatian units and armed (gendarmerie) 
services placed a large portion of the state executive under control of the 
SS	(see	Kovačić	2014,	201–228).	In	early	1943,	Pavelić’s	regime	was	worth	
to Hitler only as much as it was able help in the struggle against Germany’s 
enemies. Consequently, „the history of the Ustasha state nearly completely 
lost its actual subject in 1943. What determined events on the Croatian stage 
from then until the end of the war could only insignificantly be linked to 
the effectiveness of the NDH. [...] The surging partisan strength and growing 
arbitrariness of the German military, police and political bodies and different 
special trustees shattered Croatian sovereignty into increasingly small 
pieces“ (Hori, Broscat 1994, 238).

Following the unsuccessful military campaigns in the winter of 1942/43, 
undertaken with the aim of breaking the partisan resistance, elements of 
a new state-legal order started appearing in significant parts of the NDH 
territory, created on the ruins of the previous one. The new order was formally 
constituted at the Second Session of the Anti-Fascist Council for the National 
Liberation of Yugoslavia (AVNOJ), held in Jajce on 29 November 1943, which 
de facto already had a clear structure of authority, effective control of all the 
territories that it had gained by means of arms, and a population of around 
2 million. Adding to this the fact that the Allies recognized the partisan 
movement at the Teheran Conference, which was held at the same time as 
the Second Session of the AVNOJ, it is easy to notice the seed of the new 
Yugoslav state, created in the midst of the NDH, and which over the next 
year-and-a-half would achieve all the elements of statehood, while at the 
same time the NDH would lose them.

21 In the spring of 1944, the partisan military consisted of 44% Serbs, 30% Croats, 
10%	Slovenes,	4%	Montenegrins,	2.5%	Bosnian	Muslims,	etc.	(Čalić	2013,	207).
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In the postwar scientific literature, the unanimous rejection of the idea 
of the NDH statehood was also supported by the thesis of crimes that the 
Ustasha authorities carried out in an organized manner against their own 
population. This thesis is in many ways close to legal reasoning, which is 
accustomed to defining the state as the highest political organization whose 
basic function is to protect the people and territory. However, if this thesis 
about crime were to be accepted, one would have to challenge the statehood 
of the Third Reich, the ideological beacon of the Ustasha movement, which 
no one serious has done. Other theses and arguments supporting this 
same position on disputing NDH statehood have been dismissed in more 
recent	literature	(see	Jonjić	2011;	Krstić,	Jovanović	2017;	Marinković	2017,	
Zdravković	2019).

In this brief analysis, the thesis on crime is used oppositely – precisely 
to prove that the NDH possessed all elements of statehood, because then 
the scope of their undertaking aimed at carrying out the main political 
goals would not have been possible had the Ustasha authorities not had 
monopoly on use of force (stemming from its initial legitimacy) in the given 
territory. However, in the functional respect, this same thesis can easily 
dispute the statehood of the NDH, since it did not fulfill its basic functions 
– it did not protect its territory or population.22 By producing the a chaos 
of war (resembling Thomas Hobbes’s description of a pre-state condition) 
in the territory where it exercised authority, hundreds and thousands of 
kilometers away from the main front lines, and by voluntarily forfeiting 
historical Croatian regions and binding itself in perpetuity to the fate of the 
Third Reich, the Ustashas directly proved that the state exists in order to 
fulfill its functions. The state creation where they assumed the helm failed in 
two main respects: instead of internal integration it created grave divisions, 
widespread resistance and war, while in external policy it aligned itself with 
the losing side. The chaos that existed in its space was overcome by the NOP, 
which delegitimized the Ustasha regime, because, in addition to its greater 
military might and international recognition, it fulfilled the basic functions 
that otherwise encourage people to collaborate and which is the foundation 
for any political organization.

22 „The Treaties of Rome, which were published yesterday evening, were like a 
slap in the face of all of Croatia [...] The Government, which already was not firmly 
established in the public, lost even more footing.“ (according to Hori, Broscat 1994, 
102).
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1. ЖАЛБА УСТАВНОМ СУДУ ПРОТИВ ОДЛУКЕ О ИЗБОРУ НА 
СУДИЈСКУ ФУНКЦИЈУ И ОДЛУКА УСТАВНОГ СУДА

	 	 Закон	 о	 судијама1	 донет	 је	 у	 Скупштини	Србије	 9.	фебруара	 2023.	
године,	а	почео	је	да	се	примењује	од	дана	конституисања	Високог	са-
вета	 судства,	 10.	 маја	 2023.	 године.	 Бројни	 поступци	 о	 избору	 судија	
започети	су	по	ранијем	Закону	о	судијама,2	али	нису	били	окончани	у	
тренутку	када	 је	нови	закон	почео	да	се	примењује.	Тиме	 је	отворено	
питање	који	закон	ће	се	применити	на	започете	а	неокончане	поступ-
ке.	У	складу	са	ранијим	уставним	и	законским	решењима,	први	избор	
на	 судијску	 функцију	 вршила	 је	 Народна	 скупштина,	 док	 је	 по	 новом	
закону	за	све	изборе	на	судијску	функцију	надлежан	Високи	савет	суд-
ства.	Било	 је	промена	и	у	самој	процедури	избора	 јер	 је	одредбама	ЗС	
2023	прописано	да	се	пре	доношења	одлуке	о	избору	мора	спровести	и	
вредновати	разговор	са	кандидатима,	независно	од	тога	да	ли	се	први	
пут	бирају	на	судијску	функцију	или	је	реч	о	судијама	које	се	већ	налазе	
на	судијској	функцији	а	бирају	се	у	други	суд	или	и	у	суд	вишег	степена.	
Коначно,	одредбама	ЗС	2023	предвиђено	је	да	кандидат	који	није	иза-
бран	има	право	да	поднесе	жалбу	Уставном	суду,	која	искључује	право	
на	подношење	уставне	жалбе.	Одредбом	чл.	111	ЗС	2023	прописано	 је	
да	поступак	започет	по	одредбама	ЗС	2008	који	није	окончан	до	дана	
конституисања	Високог	савета	судства	треба	да	буде	завршен	у	складу	
са	одредбама	ЗС	2023,	што	значи	да	се	тај	закон	примењује	на	неоконча-
не	поступке.	То	је	имало	за	последицу	да	се	неокончани	поступци	само	
настављају	 од	 фазе	 у	 којој	 су	 се	 налазили	 у	 тренутку	 конституисања	
Високог	савета	судства,	а	све	преостале	фазе	поступка	треба	да	се	спро-
веду	у	складу	са	новим	законом.	Одредба	чл.	111	ЗС	2023	односи	се	на	
само	на	поступак	за	избор	судија	и	председника	судова	него	и	на	друге	
поступке	који	се	воде	по	том	закону.	Очигледно	је	циљ	законодавца	био	
да	се	нова	законска	решења	примењују	на	све	неокончане	поступке,	и	
то	од	дана	када	је	Високи	савет	судства	конституисан	у	саставу	који	је	
битно	промењен	у	односу	на	састав	одређен	Уставом	из	2006.	године.

		У	конкретном	случају	спровођен	је	поступак	за	избор	судија	једног	
првостепеног	суда	опште	надлежности,	све	фазе	поступка	спроведене	
су	 по	 одредбама	 ЗС	 2008,	 а	 ранији	 сазив	 Високог	 савета	 судства	 упу-

1	 Закон	о	судијама	−	ЗС	2023,	Службени гласник РС 10/2023.
2	 Закон	 о	 судијама	 −	 ЗС	 2008,	Службени гласник РС 116 /2008, 58/ 2009 – 
УС,	104	/2009,	101/	2010,	8	/2012	–УС,	121	/2012,	124	/2012	–	УС,	101/	2013,	
111/	2014	–	УС,	117	/2014,	40	/2015,	63	/2015	–	УС,	106	/2015,	63/2016	–	УС,	
47/2017, 76/2021.
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тио	је	Народној	скупштини	предлог	да	се	изаберу	одређени	кандидати,	
али	о	том	предлогу	није	донета	одлука	него	је	враћен	Високом	савету	
судства.	Поступајући	у	складу	са	прелазним	и	завршним	одредбама	ЗС	
2023,	Високи	савет	судства	 је	15.	 јуна	2023.	донео	одлуке	о	избору	на	
судијску	функцију,	а	6.	 јула	2023.	године	против	тих	одлука	поднета	је	
жалба	Уставном	суду.

	 	 Жалбом	 се	 указује	 на	 неправилности	 у	 појединим	 фазама	 по-
ступка	избора	и	на	то	да	 је	Високи	савет	судства	прекорачио	границе	
одлучивања	по	слободној	оцени.	Изабрани	кандидати	и	неизабран	кан-
дидат	се	пореде	полазећи	пре	свега	од	дужине	и	врсте	радног	искуства	
које	 је	 стечено	 пре	 расписивања	 јавног	 конкурса.	 Наводи	 се	 и	 да	 сви	
критеријуми	за	избор	судија	нису	правилно	и	доследно	примењени.	На	
крају,	од	Уставног	суда	се	тражи	да	укине	побијане	одлуке	Високог	са-
вета	судства	и	врати	предмет	на	поновно	одлучивање.

	 	 	Уставни	суд	 је	изјављену	жалбу	доставио	Високом	савету	судства	
на	 одговор,	 Савет	 се	 у	 року	 изјаснио	 о	 жалбеним	 наводима,	 након	
чега	 је	 Уставни	 суд	 донео	 решење	 којим	 је	 жалбу	 одбацио.	 Одлуку	 о	
одбацивању	жалбе	донело	је	Мало	веће	Уставног	суда.3

	 	 	У	образложењу	решења	Уставни	суд	 је	сумарно	приказао	садржи-
ну	жалбе	и	жалбених	навода,	одговор	на	жалбу	који	 је	поднео	Високи	
савет	 судства,	 а	потом	навео	који	 закони	и	подзаконски	акти	 су	били	
значајни	за	одлучивање	у	том	поступку.	Анализирајући	ранија	и	важећа	
законска	решења,	Уставни	суд	је	закључио	да	су	у	оба	закона	прописа-
ни	готово	идентични	услови	за	избор.	Поводом	жалбених	навода	који	
се	односе	на	непоштовање	законом	прописаног	поступка,	Уставни	суд	
је	оценио	да	ти	наводи	нису	тачни	јер	је	поступак	за	избор	судије	спро-
веден	у	складу	са	релевантним	одредбама	закона	и	подзаконских	аката	
и	да	 је	за	изабраног	кандидата	прибављено	мишљење	организације	у	
којој	 је	 радио.	 Уставни	 суд	 се	 није	 детаљно	 бавио	 тврдњама	 изнетим	
у	 жалби	 да	 подносилац	 жалбе	 има	 више	 радног	 искуства	 и	 да	 је	 то	
радно	 искуство	 разноврсније	 јер	 обухвата	 поступање	 у	 различитим	
материјама.	У	том	делу	прихватио	је	наводе	из	одговора	Високог	саве-
та	судства	у	којем	се	наводи	да	је	радно	искуство	само	један	од	законом	
прописаних	критеријума	за	избор.

			Уставни	суд	је	закључио	да	се	Високи	савет	судства	кретао	у	грани-
цама	 законских	 овлашћења,	 да	 је	 поступак	 спроведен	 у	 потпуности	 у	
складу	са	законом	и	да	су	донете	одлуке	које	су	образложене,	у	смислу	

3	 Решење	Уставног	суда	VIII−У	72/2023	од	3.	октобра	2023.	године.
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одредаба	ЗС	2023	и	Закона	о	Високом	савету	судства.4	Следом	изнетог,	
жалбени	 наводи	 су	 очигледно	 неосновани	 па	 је	 Уставни	 суд	 у	 складу	
са	чл.	36	ст.	1	т.	5	Закона	о	Уставном	суду5	донео	решење	којим	жалбу	
одбацује	 као	 очигледно	неосновану.	 То	 је	 прва	 одлука	 коју	 је	 Уставни	
суд	 донео	 након	 почетка	 примене	 нових	 правосудних	 закона,	 али	 су	
начин	поступања	Уставног	суда	и	сам	исход	поступка	били	исти	и	по-
водом	 касније	 изјављених	жалби	 против	 одлука	 о	 избору	на	 судијску	
функцију	 које	 је	 донео	 Високи	 савет	 судства.	 Због	 тога	 та	 одлука	
заслужује	посебан	коментар.

2. ПРАВИЛА КОЈА СЕ ПРИМЕЊУЈУ НА ПОСТУПАК И 
ОДЛУЧИВАЊЕ О ЖАЛБИ

	 	 	Одредбом	чл.	59	ст.	1	ЗС	2023	прописано	је	да	се	против	одлуке	о	
избору	на	судијску	функцију	може	изјавити	жалба	Уставном	суду	и	да	та	
жалба	искључује	право	на	подношење	уставне	жалбе.	Жалбу	Уставном	
суду	 може	 поднети	 само	 кандидат	 на	 јавном	 конкурсу	 поводом	 којег	
је	 донета	 одлука	 о	 избору	 на	 судијску	 функцију.	 Рок	 за	 изјављивање	
жалбе	 износи	 15	 дана	 и	 рачуна	 се	 од	 дана	 објављивања	 одлуке	 у	
Службеном гласнику Републике Србије.	 Законом	 није	 прописано	 да	 се	
жалба	подноси	преко	Високог	савета	судства,	као	органа	који	је	донео	
побијану	одлуку,	што	 је	иначе	правило	у	процесним	законима.	Рок	 за	
доношење	 одлуке	 о	 жалби	 одређен	 је	 у	 чл.	 59	 ст.	 2	 ЗС	 2023.	 Наиме,	
Уставни	суд	је	дужан	да	одлучи	у	року	од	30	дана	од	дана	истека	рока	за	
изјављивање	жалбе.	У	складу	са	чл.	59	ст.	3	ЗС	2023,	Уставни	суд	може	
одбити	жалбу	као	неосновану	и	потврдити	одлуку	о	избору	на	судијску	
функцију	или	усвојити	жалбу	и	поништити	одлуку	о	избору	на	судијску	
функцију.	Одлука	Уставног	суда	мора	бити	образложена	и	објављује	се	
у	Службеном гласнику Републике Србије	(чл.	59	ст.	4	ЗС	2023).

	 	 Наведене	 одредбе	 ЗС	 2023	 не	 представљају	 довољно	 прецизан	
оквир	за	поступање	и	одлучивање	о	жалбама	против	одлука	о	избору	
на	 судијску	 функцију,	 због	 чега	 се	 морају	 примењивати	 и	 одредбе	
Закона	о	Уставном	суду.	Одредбама	чл.	99−102	Закона	о	Уставном	суду	
уређен	 је	 поступак	 по	 жалби	 судије,	 председника	 суда	 или	 носиоца	
јавнотужилачке	 функције	 против	 одлуке	 о	 престанку	 функције.	
Одредбом	 чл.	 102а	 Закона	 о	 Уставном	 суду	 прописано	 је	 да	 се	 у	 том	

4	 Закон	о	Високом	савету	судства,	Службени гласник РС 10/2023.
5	 Закон	о	Уставном	суду,	Службени гласник РС	109/2007,	99/2011,	18/2013	−	
одлука	УС,	40/2015	−	др.	закон,	103/2015,	10/23	и	92/2023.
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поступку	сходно	примењују	одредбе	закона	којима	се	уређује	поступак	
по	уставној	жалби	 (чл.	82−89),	 а	одредбом	чл.	103.	прописано	 је	да	 се	
одредбе	чл.	99−102а	сходно	примењују	и	у	поступку	по	жалби	одлуке	
Високог	 савета	 судства,	 која	 искључује	 право	 на	 подношење	 уставне	
жалбе,	 у	 случајевима	 прописаним	Уставом	и	 законом.	Одредбом	 чл.	 8	
ст.	1	Закона	о	Уставном	суду	прописано	је	да	се	на	питања	поступка	која	
нису	 уређена	 овим	 законом	 сходно	 примењују	 одредбе	 одговарајућих	
процесних	закона,	а	у	ст.	2	истог	члана	прописано	је	да	ако	неко	питање	
није	уређено	ни	овим	ни	процесним	законом,	Уставни	суд	ће	одлучити	
у	 сваком	 конкретном	 случају.	 Узимајући	 у	 обзир	 да	 су	 поједина	
правила	 о	 поступку	 по	 жалби	 против	 одлуке	 о	 избору	 на	 судијску	
функцију	садржана	у	одредбама	ЗС	2023,	треба	одредити	у	којој	мери	
се	примењују	приказане	одредбе	Закона	о	Уставном	суду.

Неспорно	је	да	се	одредбе	ЗС	2023	примењују	у	погледу	овлашћења	за	
подношење	жалбе	Уставном	суду	и	у	погледу	рока	за	њено	подношење.	
Из	одредаба	ЗС	такође	произлази	да	подношење	жалбе	Уставном	суду	
има	суспензивно	дејство,	односно	да	одлаже	извршење	одлуке	о	избору	
на	судијску	функцију.	Уколико	је	поднета	жалба	Уставном	суду,	не	може	
се	заказати	полагање	заклетве	за	судију	који	се	први	пут	бира	(чл.	60	
ЗС	2023),	пре	него	што	се	о	жалби	одлучи.	Када	је	у	питању	судија	који	
се	 већ	налази	на	 судијској	функцији	и	изабран	 је	 у	 други	 суд	или	 суд	
вишег	степена,	он	не	може	да	ступи	на	функцију,	односно	не	може	се	за-
казати	свечана	седница	свих	судија	у	суду	за	који	је	изабран	док	Устав-
ни	суд	не	донесе	одлуку	о	жалби.	Такав	закључак	произлази	из	чл.	63	
ст.	1	ЗС	2023	којим	је	прописано	да	се	сматра	да	судија	није	изабран	ако	
без	оправданог	разлога	не	ступи	на	функцију	у	року	од	30	дана	од	исте-
ка	рока	за	подношење	жалбе	Уставном	суду	ако	та	жалба	није	поднета,	
односно	у	року	од	30	дана	од	дана	објављивања	одлуке	Уставног	суда	
којом	се	одбија	жалба	на	одлуку	о	избору	на	судијску	функцију	уколико	
је	поднета	жалба	Уставном	суду.

Уставни	 суд	 доставља	 изјављену	жалбу	 на	 одговор	 Високом	 савету	
судства.	 У	 налогу	 за	 изјашњење	 Уставни	 суд	 се	 позива	 на	 чл.	 99	 ст.	 2	
Закона	 о	 Уставном	 суду,	 којим	 је	 предвиђено	 да	 орган	 који	 је	 донео	
одлуку	о	престанку	функције	има	право	да	одговори	на	жалбу	у	року	
од	 15	 дана	 од	 дана	 достављања	жалбе.	 Из	 чл.	 103	 Закона	 о	 Уставном	
суду	изводи	 се	 закључак	да	 се	 обавеза	 достављања	жалбе	на	 одговор	
примењује	и	у	поступку	по	жалбама	против	других	одлука	Високог	са-
вета	судства.	Примењујући	чл.	103	Закона	о	Уставном	суду,	жалба	про-
тив	одлуке	о	избору	на	судијску	функцију	увек	је	достављана	на	одго-
вор	Високом	савету	судства.
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У	 складу	 са	 чл.	 100	 ст.	 1	 Закона	 о	 Уставном	 суду,	 о	 поднетој	жалби	
одр	жава	се	расправа	на	коју	се	позивају	подносилац	жалбе	и	представ-
ник	Високог	савета	судства.	На	тој	расправи	може	се	искључити	јавност 
(чл.	 100	 ст.	 2	 Закона	 о	 Уставном	 суду).	 Након	 одржавања	 расправе	
Уставни	 суд	 доноси	 одлуку	 којом	 може	 усвојити	 жалбу	 и	 поништити	
побијану	одлуку	Високог	савета	судства	или	одбити	жалбу	као	неосно-
вану	и	потврдити	побијану	одлуку	Високог	савета	судства	(чл.	101	ст.	
2	Закона	о	Уставном	суду).	Иако	је	чл.	101	ст.	2	Закона	о	Уставном	суду	
одређено	да	се	наведене	врсте	одлука	доносе	у	поступку	по	жалби	на	
одлуку	о	престанку	судијске	функције,	то	правило	се	на	основу	чл.	103	
примењује	и	у	поступку	по	жалбама	изјављеним	против	других	одлука	
Високог	савета	судства,	а	то	значи	и	против	одлука	о	избору	на	судијску	
функцију.	Исто	 тако,	 у	 чл.	 59	 ст.	 3	 ЗС	 помињу	 се	 само	 усвајање	жалбе	
(поништај	одлуке	о	избору	на	судијску	функцију)	и	одбијање	жалбе	као	
неосноване	(потврђивање	одлуке	о	избору	на	судијску	функцију).

Од	 прве	 одлуке	 Уставног	 суда	 донете	 3.	 октобра	 2023.	 године	 па	
до	 последње	 доступне	 одлуке	 која	 је	 донета	 11.	 јула	 2024.	 године,6 
све	 жалбе	 изјављене	 против	 одлука	 о	 избору	 на	 судијску	 функцију	
одбачене	 су	 као	 очигледно	 неосноване.	 Поступак	 који	 је	 претходио	
доношењу	 решења	 о	 одбацивању	 жалби	 сводио	 се	 на	 достављање	
тих	 жалби	 на	 одговор	 Високом	 савету	 судства,	 а	 након	 подношења	
одговора	 жалбе	 су	 биле	 одбациване	 као	 очигледно	 неосноване.	 То	
значи	 да	 чл.	 100	 Закона	 о	 Уставном	 суду	 никада	 није	 примењен	 јер	
Уставни	 суд	 није	 заказао	 ниједну	 расправу	 пре	 доношења	 одлуке,	 а	
осим	тога	нису	примењени	ни	чл.	101	Закона	о	Уставном	суду	нити	чл.	
59	ЗС	2023,	односно	Уставни	суд	никада	није	донео	мериторну	одлуку.	
Све	одлуке	које	је	Уставни	суд	донео	биле	су	процесне	природе,	односно	
све	 жалбе	 су	 решењем	 одбачене	 као	 очигледно	 неосноване.	 У	 чл.	 36	
Закона	о	Уставном	суду	нормиране	су	ситуације	у	којима	се	иницијални	
поднесак	може	одбацити,	 а	 у	 т.	 5	 тог	 члана	наводи	 се	да	 је	 то	могуће	
учинити	и	 ако	 је	 реч	 о	 очигледно	неоснованом	поднеску.	 Уставни	 суд	
о	питањима	из	своје	надлежности	одлучује	на	седници	Уставног	суда,	
седници	 Великог	 већа	 или	 седници	 Малог	 већа.	 Уставни	 суд	 је	 сва	
решења	којима	су	жалбе	против	одлука	о	избору	на	судијску	функцију	
одбачене	 као	 очигледно	 неосноване	 донео	 на	 седници	 Малог	 већа.	
Једна	од	 ситуација	 у	 којој	Уставни	 суд	одлучује	решењем	 јесте	и	када	
одбацује	уставну	жалбу	ако	нису	испуњене	процесне	претпоставке	(чл.	
46	т.	9	Закона	о	Уставном	суду).	Одредбом	чл.	42в	ст.	1	т.	1	стављено	је	у	
надлежност	Малог	већа	(троје	судија	Уставног	суда)	да	доноси	решења	

6	 Решење	Уставног	суда	VIIIУ−94/2024	од	11.	јула	2024.	године.
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из	 чл.	 46	 т.	 9	 Закона	 о	 Уставном	 суду.	 Тако	 су	 све	 до	 сада	 изјављене	
жалбе	против	одлука	о	избору	на	судијску	функцију	решењем	одбачене	
као	 очигледно	 неосноване,	 без	 одржане	 расправе,	 на	 седници	 Малог	
већа	састављеног	од	троје	судија	Уставног	суда.

Доношење	решења	којим	се	жалба	изјављена	на	одлуку	о	избору	на	
судијску	функцију	одбацује	као	очигледно	неоснована	отежава	примену	
одредаба	ЗС	2023	у	делу	који	се	односи	на	рачунање	рокова	за	ступање	
судије	на	 судијску	функцију.	Одредбом	чл.	 63	 ст.	 1	ЗС	2023	прописано	
је	да	ће	се	сматрати	да	судија	није	изабран	ако	без	оправданог	разлога	
не	ступи	на	судијску	функцију	у	року	од	30	дана	од	дана	објављивања	
одлуке	којом	је	одбијена	жалба	изјављена	на	одлуку	о	избору.	У	складу	
са	цитираном	законском	одредбом,	рок	се	рачуна	од	дана	објављивања	
одлуке	 Уставног	 суда	 којом	 је	 жалба	 одбијена.	 Одредбама	 ЗС	 2023	 о	
ступању	 на	 судијску	 функцију	 законодавац	 је	 опет	 имао	 у	 виду	 само	
могућност	 доношења	 усвајајуће	 или	 одбијајуће	 одлуке	 Уставног	 суда.	
Видели	смо	да	су	све	до	сада	изјављене	жалбе	одбачене	као	очигледно	
неосноване.	 У	 одредбама	 чл.	 99	 до	 102а	 Закона	 о	 Уставном	 суду	 није	
изричито	 прописано	 да	 се	 одлука	 Уставног	 суда	 донета	 о	 жалби	 на	
одлуку	 о	 избору	 на	 судијску	 функцију	 објављује.	 На	 основу	 чл.	 103	
Закона	 о	 Уставном	 суду,	 на	 то	 питање	 треба	 да	 се	 сходно	 примене	
одредбе	 којима	 се	 уређује	 поступак	 по	 уставној	 жалби.	 Одредбом	 чл.	
49	 ст.	 1	 Закона	 о	 Уставном	 суду	 прописано	 је	 да	 се	 одлуке	 Уставног	
суда,	изузев	одлуке	донете	по	уставној	жалби,	 објављују	у	Службеном 
гласнику Републику Србије	 и	 у	 службеном	 гласилу	 у	 којем	 је	 објављен	
статут	 аутономне	 покрајине,	 други	 општи	 акт	 и	 колективни	 уговор,	
односно	на	начин	на	који	је	објављен	општи	акт	о	коме	је	Уставни	суд	
одлучивао.	 Одлука	 коју	 је	 Уставни	 суд	 донео	 у	 поступку	 по	 уставној	
жалби	може	се	објавити	у	Службеном гласнику Републике Србије,	као	и	
решења	која	су	од	ширег	значаја	за	заштиту	уставности	и	законитости	
(чл.	49	ст.	2	Закона	о	Уставном	суду).	Из	цитираних	законских	одредаба	
може	 се	 утврдити	 да	 не	 постоји	 обавеза	 објављивања	 одлуке	 донете	
по	уставној	жалби,	већ	је	то	само	могућност,	а	исто	важи	и	за	решење.	
Одредбом	 чл.	 93	 Пословника	 о	 раду	 Уставног	 суда7	 прописано	 је	 да	
се	 одлука	 и	 решење	 за	 које	 је	 Уставни	 суд	 одредио	 да	 се	 објављују	
достављају	 ради	 објављивања	 Службеном гласнику Републике Србије, 
односно	другом	службеном	гласилу,	зависно	од	тога	где	је	објављен	акт	
о	ком	је	Уставни	суд	одлучивао,	по	правилу,	у	року	од	30	дана	од	дана	
одлучивања.	Анализом	тих	законских	и	пословничких	одредаба	долази	
се	 до	 проблема	 рачунања	 рока,	 односно	 поставља	 се	 питање	 када	

7	 Пословник	о	раду	Уставног	суда,	Службени гласник РС 103/2013.
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почиње	да	тече	рок	за	ступање	на	судијску	функцију.	Тај	рок	се	не	може	
рачунати	од	дана	објављивања	одлуке	којом	је	жалба	против	одлуке	о	
избору	на	судијску	функцију	одбијена,	ако	Уставни	суд	решењем	жалбу	
одбаци	као	очигледно	неосновану,	а	то	решење	се	не	објављује.	У	том	
случају	рок	се	може	рачунати	само	од	дана	када	је	Високи	савет	судства	
примио	решење	Уставног	суда.

На	крају	да	напоменемо	да	 је	 чл.	 101	 ст.	 1	 у	 вези	 са	 чл.	 103	Закона	
о	 Уставном	 суду	 предвиђено	 да	 се	 законом	 може	 прописати	 рок	 у	
којем	 је	Уставни	суд	дужан	да	одлучи	о	поднетој	жалби,	 а	у	 складу	са 
чл.	59	ст.	2	ЗС	2023	тај	рок	износи	30	дана	и	рачуна	се	од	истека	рока	за	
изјављивање	жалбе.	Одлука	коју	смо	приказали	донета	је	након	скоро	
три	 месеца	 од	 дана	 подношења	 жалбе	 Уставном	 суду.	 У	 поступцима	
покренутим	поводом	касније	изјављених	жалби,	Уставни	суд	је	показао	
већи	 степен	 ефикасности.8	 Надлежности	 Уставног	 суда	 одређене	 су	
Уставом	и	законом,	са	тенденцијом	константног	проширивања.	Одлука	
о	 избору	 на	 судијску	функцију	 није	 једина	 одлука	 која	 се	 у	 складу	 са	
Законом	о	судијама	може	побијати	подношењем	жалбе	Уставном	суду,	
која	 искључује	 право	 на	 подношење	 уставне	 жалбе.	 То	 су	 и	 одлука	 о	
престанку	судијске	функције,	одлука	о	избору	на	функцију	председника	
суда,	 одлука	 о	 трајном	 премештају	 и	 привременом	 упућивању	 судије	
и	 друге	 одлуке	 наведене	 у	 Закону	 о	 судијама.	 Законом	 о	 изменама	
и	 допунама	 Закона	 о	 заштити	 права	 на	 суђење	 у	 разумном	 року9 
и	 Законом	 о	 измени	 и	 допуни	 Закона	 о	 Уставном	 суду10	 враћена	 је	
надлежност	Уставног	суда	да	одлучује	о	уставним	жалбама	изјављеним	
због	повреде	права	на	суђење	у	разумном	року	у	извршним	и	стечајним	
поступцима	 који	 се	 воде	 ради	 намирења	 признатих	 и	 утврђених	
потраживања,	у	којима	је	стечајни,	односно	извршни	дужник	предузеће	
са	већинским	друштвеним	или	државним	капиталом.	То	су	само	неки	
примери	проширивања	надлежности	Уставног	суда,	због	чега	је	тешко	
очекивати	да	 се	поступање	и	одлучивање	поводом	жалби	изјављених	
против	одлука	о	избору	на	 судијску	функцију	одвија	 у	 законом	дефи-
нисаним	кратким	роковима.

8	 Већ	 смо	 напоменули	 да	 је	 последње	 нама	 доступно	 решење	 у	 предмету	
VIIIУ−94/2024	 донето	 на	 седници	Малог	 већа	 Уставног	 суда	 11.	 јула	 2024,	 а	
тим	решењем	одбачена	је	жалба	поднета	15.	јуна	2024.	године.	
9	 Закон	о	изменама	и	допунама	Закона	о	заштити	права	на	суђење	у	разум-
ном	року,	Службени гласник РС 92/2023.
10	 Закон	 о	 измени	 и	 допуни	 Закона	 о	 Уставном	 суду,	 Службени гласник РС 
92/2023.
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3. ПРАВО НА ПРАВНО СРЕДСТВО − СТАВОВИ ПРАВНЕ 
ТЕОРИЈЕ И РАНИЈА ЗАКОНСКА РЕШЕЊА

Домаћа	 правна	 теорија	 није	 се	 бавила	 потребом	 за	 обезбеђивањем	
делотворног	 правног	 средства	 против	 одлуке	 о	 избору	 на	 судијску	
функцију.	Углавном	се	наглашава	постојање	могућности	побијања	одлу-
ке	о	престанку	судијске	функције	(Ракић	−	Водинелић	2012,	172;	Илић	
2009,	46−47;	Станковић,	Мандић	2013,	63;	Познић,	Ракић	−	Водинелић	
2015,	100),	односно	постојање	права	на	правно	средство	и	против	дру-
гих	 одлука	 којима	 се	 утиче	 на	 положај	 судија	 (Бодирога	 2019,	 235).	
Решења	 из	 упоредног	 права	 нису	 од	 помоћи,	 имајући	 у	 виду	 битно	
различите	моделе	избора	судија	(Ballon	2009,	46−51;	Leunberger,	Uffer−
Tobler	 2010,	 21−22;	 Schilken	 2010,	 22−23).	 У	 коментарима	 Европске	
конвенције	за	заштиту	људских	права	и	основних	слобода	указује	се	на	
праксу	Европског	суда	за	људска	права	у	погледу	проширења	примене	
права	на	правично	суђење	из	чл.	6(1)	на	поступке	у	којима	се	одлучује	
о	грађанским	правима	и	обавезама	лица	која	врше	државну	власт,	али	
се	 не	 разматра	 специфичан	 положај	 судија	 (Поповић	 2012,	 242−243).	
Следствено	 томе,	 не	 разматра	 се	 ни	 које	 би	 правно	 средство	 против	
одлуке	 о	 избору	 на	 судијску	 функцију	 било	 адекватно	 нити	 који	 би	
орган	 и	 по	 којим	 процесним	 правилима	 одлучивао	 о	 том	 правном	
средству.

У	 складу	 са	 Законом	 о	 судовима	 из	 1991.	 године,11	 избор	 и	 разре-
шење	 судија	 били	 су	 у	 надлежности	 Народне	 скупштине	 (чл.	 3	 ЗС	
1991).	 Предлог	 за	 избор	 и	 разрешење	 судије	 подносило	 је	 надлежно	
тело	 Народне	 скупштине	 (чл.	 40	 ЗС	 1991).	 Слободна	 судијска	 места	
оглашавао	 је	 министар	 правде,	 а	 у	 његовој	 надлежности	 било	 је	 и	
прибављање	 мишљења	 о	 пријављеним	 кандидатима	 (чл.	 41	 и	 42	 ЗС	
1991).	Покретање	поступка	за	разрешење	судије	било	је	у	надлежности	
председника	Врховног	 суда.	Одлуку	о	постојању	разлога	 за	престанак	
судијске	 функције	 и	 разлога	 за	 разрешење	 доносио	 је	 Врховни	 суд 
(чл.	45	и	48	ЗС	1991).	Одлуку	о	утврђивању	престанка	судијске	функције	
и	одлуку	о	разрешењу	судије	доносила	је	Народна	скупштина,	а	против	
тих	одлука	није	била	дозвољена	судска	заштита	(чл.	49	ст.	3	ЗС	1991).	
Право	на	правно	средство	против	одлуке	о	избору	на	судијску	функцију	
није	било	регулисано	законским	одредбама.

11	 Закон	 о	 судовима	 −	 ЗС	 1991,	 Службени гласник РС 46/1991, 60/1991 – 
испр.,	18/1992	–	испр.,	71/1992.
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Одредбом	чл.	9	Закона	о	судијама	из	2001.	године12	било	је	прописано	
да	 судије	 бира	Народна	 скупштина.	 Оглашавање	 слободних	 судијских	
места,	прибављање	мишљења	о	кандидатима	и	предлагање	кандидата	
Народној	скупштини	прешло	је	у	надлежност	Високог	савета	правосуђа	
(чл.	 42−45	 ЗС	 2001).	 Одлуку	 о	 избору	 на	 судијску	 функцију	 доносила	
је	 Народна	 скупштина	 али	 је	 могла	 да	 изабере	 само	 кандидата	 ког	
предложи	Високи	савет	правосуђа	(чл.	46	ЗС	2001).	Одлуку	о	престанку	
судијске	функције	доносила	је	Народна	скупштина,	а	против	те	одлуке	
могла	 се	 поднети	 жалба	 Уставном	 суду,	 у	 року	 од	 15	 дана	 од	 дана	
њеног	објављивања	у	Службеном гласнику Републике Србије	 (чл.	63	ЗС	
2001).	Ниједном	законском	одредбом	није	била	предвиђена	могућност	
побијања	одлуке	о	избору	на	судијску	функцију.

На	 почетку	 смо	 указали	 на	 то	 да	 је	 према	 одредбама	 ЗС	 2008	
надлежност	 за	 доношење	одлука	 о	избору	на	 судијску	функцију	 била	
подељена	између	Народне	 скупштине	и	Високог	 савета	 судства.	Први	
(пробни)	 избор	 на	 судијску	 функцију	 у	 трајању	 од	 три	 године	 био	
је	 у	 надлежности	 Народне	 скупштине,	 док	 је	 Високи	 савет	 судства	
одлучивао	 о	 избору	 судије	 на	 сталну	 судијску	 функцију	 и	 о	 избору	
судије	који	се	налази	на	сталној	судијској	функцији	у	други	суд	или	суд	
вишег	степена.13	У	складу	са	чл.	67	ЗС	2008,	одлуку	о	престанку	судијске	
функције	 доносио	 је	 Високи	 савет	 судства,	 а	 против	 правноснажне	
одлуке	Савета	могла	се	поднети	жалба	Уставном	суду,	у	року	од	30	дана	
од	дана	достављања	одлуке.	Чланом	52	ст.	4	ЗС	2008	било	је	прописано	
да	 свака	 одлука	 о	 избору	 мора	 бити	 образложена	 и	 објављена	 у	
Службеном гласнику Републике Србије.	О	праву	на	изјављивање	правног	
средства	 против	 одлуке	 о	 избору	 на	 судијску	 функцију	 није	 било	
никаквих	законских	одредаба,	што	је	остављало	простор	за	различита	
тумачења.

Против	 одлука	 о	 избору	 на	 судијску	 функцију,	 донетих	 на	 осно-
ву	 одредаба	 ЗС	 2008,	 подношене	 су	 тужбе	Управном	 суду,	 у	 складу	 са	
одредбама	Закона	о	управним	споровима.14	Одредбом	чл.	1	ст.	2	ЗУС	про-
писано	 је	 да	 се	 тим	 законом	обезбеђује	 судска	 заштита	појединачних	
права	и	правних	интереса	и	 законитост	решавања	у	 управним	и	дру-
гим	 Уставом	 и	 законом	 одређеним	 појединачним	 стварима.	 Предмет	
управног	спора	јесте	законитост	коначних	управних	аката,	али	се	то	не	
односи	на	оне	управне	акте	у	погледу	којих	је	обезбеђена	друга	судска	

12	 Закон	о	судијама	–	ЗС	2001,	Службени гласник РС 63/2001.
13	 Видети	чл.	51	и	52	ЗС	2008.
14	 Закон	о	управним	споровима,	Службени гласник РС 111/2009.
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заштита	 (чл.	 3	 ст.	 1	 ЗУС).	 У	 управном	 спору	 суд	 одлучује	 и	 о	 закони-
тости	коначних	појединачних	аката	којима	се	решава	о	праву,	обавези	
или	 на	 законом	 заснованом	 интересу,	 под	 условом	 да	 није	 прописа-
на	 судска	 заштита	 у	 другој	 врсти	 поступка	 (чл.	 3	 ст.	 2	 ЗУС).	 Тужилац	
у	 управном	 спору	 може	 бити	 свако	 физичко,	 правно	 или	 друго	 лице	
ако	сматра	да	му	 је	управним	актом	повређено	неко	право	или	на	за-
кону	 заснован	интерес	 (чл.	 10	 ст.	 1	 ЗУС).	 Тужени	 у	 управном	 спору	 је	
орган	чији	 је	управни	акт	предмет	оспоравања,	односно	орган	који	 је	
по	за	хтеву	или	жалби	странке	пропустио	да	донесе	управни	акт	(чл.	12	
ЗУС).	 Осим	 странака	 управног	 спора	 (тужиоца	 и	 туженог),	 одредбама	
ЗУС	регулисан	је	и	положај	заинтересованог	лица,	а	то	је	оно	лице	које	
би	 поништајем	 оспореног	 управног	 акта	 било	 непосредно	 оштећено 
(чл.	13	ЗУС).	Тужба	се	подноси	у	року	од	30	дана	од	дана	достављања	
управног	 акта	 странци	 која	 је	 подноси	 или	 у	 законом	 одређеном	
краћем	року	(чл.	18	ст.	1	ЗУС).	Само	подношење	тужбе	по	правилу	нема	
суспензивно	дејство,	односно	не	одлаже	извршење	управног	акта	који	
се	 тужбом	 побија.	 На	 захтев	 тужиоца	 суд	 може	 одложити	 извршење	
побијаног	управног	акта	којим	је	мериторно	одлучено	у	управној	ства-
ри,	и	то	до	доношења	судске	одлуке,	ако	су	испуњени	законом	прописа-
ни	услови.	Неопходно	је	да	би	тужилац	извршењем	побијаног	управног	
акта	 претрпео	 тешко	надокнадиву	штету,	 да	 одлагање	није	 у	 супрот-
ности	са	јавним	интересом	и	да	одлагањем	не	би	била	нанета	већа	или	
ненадокнадива	штета	 противној	 странци	 или	 заинтересованом	 лицу.	
Уколико	 су	испуњени	 сви	 ти	 услови,	 суд	може	 али	не	мора	 одложити	
извршење	оспореног	управног	акта	(чл.	23	ЗУС).

Ослањајући	 се	 на	 цитиране	 законске	 одредбе	 и	 на	 чињеницу	 да	 се	
одлуке	 Високог	 савета	 судства	 сматрају	 коначним	 управним	 акти	ма,	
кандидати	 који	 нису	 изабрани	 на	 судијску	 функцију	 по	 конкурсима	
спровођеним	 у	 време	 важења	 ЗС	 2008	 подносили	 су	 тужбе	 Управном	
суду.	 У	 тим	 случајевима	 Управни	 суд	 је	 доносио	 мериторне	 одлуке.	 У	
једном	 таквом	 предмету	 тужилац	 је	 у	 тужби	 приговарао	 на	 недоста-
так	 транспарентности	 у	 раду	 Високог	 савета	 судства,	 на	 непостојање	
јасних	 и	 објективних	 критеријума	 на	 којима	 је	 заснована	 одлука	 о	
избору	 на	 судијску	 функцију	 и	 на	 мањкаво	 образложење.	 Под	 овим	
последњим	подразумева	се	изостанак	јасних	разлога	због	којих	се	бира	
један,	 а	 не	 други	 кандидат,	 иако	 оба	 кандидата	 испуњавају	 услове	 за	
напредовање.	 У	 одговору	 на	 тужбу	 Високи	 савет	 судства	 је	 навео	 да	
је	 цела	 процедура	 спроведена	 у	 складу	 са	 тада	 важећим	 зако	нима	 и	
подзаконским	 актима,	 да	 изабрани	 кандидат	 испуњава	 све	 услове	 за	
напредовање	и	да	је	одлука	о	избору	на	судијску	функцију	образложена	
у	складу	са	законом.	Посебно	је	наглашено	да	одредбама	ЗС	2008	није	
било	предвиђено	доношење	образложених	одлука	о	оним	кандидатима	
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који	нису	изабрани	нити	је	постојала	обавеза	да	се	одлуке	о	избору	на	
судијску	функцију	достављају	свим	учесницима	на	конкурсу.	Побијана	
одлука	о	избору	на	 судијску	функцију	донета	 је	4.	новембра	2021,	 ту-
жба	је	поднета	18.	децембра	2021,	одговор	на	тужбу	18.	априла	2022,	а	
Управни	суд	је	10.	јуна	2024.	године	донео	пресуду	којом	тужбу	одбија,	
сматрајући	 да	 доношењем	 одлуке	 о	 избору	 кандидата	 није	 повређен	
закон	на	штету	тужиоца.15	У	образложењу	пресуде	наводи	се	који	про-
писи	се	примењују	на	поступак	избора	и	на	услове	за	избор	на	судијску	
функцију	у	суду	за	који	је	било	оглашено	слободно	место.	Управни	суд	
је	констатовао	да	изабрани	кандидат	испуњава	све	услове	за	избор	на	
судијску	функцију	у	одређеном	суду,	да	је	Високи	савет	судства	спровео	
цео	 поступак	 у	 складу	 са	 одредбама	 релевантних	 закона	 и	 подзакон-
ских	аката	и	да	 је	одлука	о	избору	на	 судијску	функцију	образложена	
у	 складу	 са	 законом.	 У	 поводу	 тужбених	 навода	 који	 се	 односе	 на	 то	
да	није	 јасно	 зашто	 је	на	 судијску	функцију	изабран	одређени	канди-
дат,	а	не	тужилац,	Управни	суд	истиче	да	образложење	одлуке	о	избо-
ру	на	судијску	функцију,	у	смислу	чл.	52	ст.	4	ЗС	2008,	треба	да	садржи	
утврђене	 чињенице	 о	 томе	 да	 изабрани	 кандидат	 испуњава	 опште	 и	
посебне	услове	за	избор	судије	одређеног	суда	и	разлоге	за	оцену	да	је	
изабрани	кандидат	те	услове	испунио.	Према	налажењу	Управног	суда,	
Високи	савет	судства	дужан	 је	да	образложи	само	одлуку	о	избору	на	
судијску	функцију,	али	није	дужан	да	наведе	разлоге	због	којих	остали	
кандидати	нису	изабрани.16	У	другим	поступцима	покренутим	по	туж-
бама	против	одлука	о	избору	на	судијску	функцију,	Управни	суд	 је	по-
ступао	на	истоветан	начин.	Тужба	се	одбија,	а	у	образложењу	пресуде	
приказује	се	ток	поступка	који	је	претходио	доношењу	одлуке	о	избору	
и	закључује	се	да	је	Високи	савет	судства	правилно	утврдио	чињенице	
о	 томе	да	изабрани	кандидат	испуњава	 законом	прописане	 услове	 за	
избор	 на	 судијску	 функцију	 у	 одређеном	 суду	 и	 да	 Високи	 савет	 суд-
ства	није	дужан	да	образложи	одлуку	о	неизбору	осталих	кандидата	на	
судијску	функцију.17

15	 Пресуда	Управног	суда	3	У	3417/22	од	10.	јуна	2024.	године.
16	 Такав	 став	 заузима	и	Уставни	суд.	У	образложењу	решења	VIIIУ−67/2024	
од	 3.	 јула	 2024.	 године,	 којим	 је	 поднета	жалба	 одбачена	 као	 очигледно	 не-
основана,	 Уставни	 суд	 истиче	 како	 се	 у	 образложењу	 одлуке	 о	 избору	 на	
судијску	 функцију	 морају	 навести	 разлози	 због	 којих	 се	 одређени	 кандидат	
бира,	али	не	и	разлози	неизбора	осталих	кандидата.	То	значи	да	у	образложењу	
одлуке	 о	 избору	 на	 судијску	 функцију	 Високи	 савет	 судства	 није	 дужан	 да	
упореди	кандидата	који	је	изабран	и	неизабране	кандидате.
17	 Видети	пресуде	Управног	суда	донете	донете	у	следећим	предметима:	14	
У	49136/22	од	6.	јуна	2024,	19	У	3414/22	од	5.	јула	2024,	24	У	3416/22	од	5.	јула	
2024.	и	2	У	3418/22	од	12.	јула	2024.	године.
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Уколико	 се	 упореде	 поступци	 у	 којима	 су	 се	 пред	 Управним	 су-
дом	 оспоравале	 одлуке	 о	 избору	 на	 судијску	 функцију	 и	 поступци	 у	
којима	 се	те	одлуке	након	почетка	примене	нових	 законских	решења	
оспоравају	пред	Уставним	судом,	могу	се	уочити	одређене	сличности	и	
разлике.	Одредбама	ЗС	2008	није	изричито	била	предвиђена	могућност	
оспоравања	одлуке	о	избору	на	судијску	функцију.	Право	на	покретање	
управног	спора	неизабрани	кандидати	изводили	су	из	одредаба	Закона	
о	управним	споровима.	Подношење	тужбе	Управном	суду	само	по	себи	
не	задржава	извршење	одлуке	о	избору	на	судијску	функцију.	Постоји	
могућност	 да	 Управни	 суд	 у	 складу	 са	 чл.	 23	 ЗУС	 одложи	 извршење	
побијаног	акта	(одлуке	о	избору	на	судијску	функцију),	али	та	могућност	
у	 приказаним	поступцима	није	 искоришћена.	Изабрани	 кандидати	 су	
ступили	на	судијску	функцију	и	вршили	судијску	функцију	док	је	трајао	
поступак	 пред	 Управним	 судом.	 Насупрот	 томе,	 подношење	 жалбе	
Уставном	суду	против	одлуке	о	избору	на	 судијску	функцију	 спречава	
извршење	те	одлуке	јер	уколико	је	жалба	поднета,	изабрани	кандидат	
не	може	ступити	на	судијску	функцију	док	се	о	жалби	не	одлучи.	Устав-
ни	суд	је	о	свим	до	сада	поднетим	жалбама	одлучио	доношењем	решења	
којима	су	те	жалбе	одбачене	као	очигледно	неосноване.	Одлу	ке	 је	до-
носио	на	основу	жалбе	и	одговора	на	жалбу,	налазећи	да	је	одржавање	
усмене	расправе	непотребно	јер	су	одлучујуће	чињенице	већ	утврђене	
у	поступку	који	је	претходио	доношењу	оспорене	одлуке.18	Управни	суд	
је	одлуке	доносио	у	меритуму,	односно	одбијао	ту	жбене	захтеве	као	не-
основане,	и	то	након	достављања	тужбе	на	одговор	Високом	савету	суд-
ства	и	заинтересованом	лицу	(изабраном	кандидату)	и	након	одржане	
усмене	јавне	ра	справе.	Уставном	суду	је	требало	знатно	мање	времена	
да	донесе	одлуку	о	жалби	него	Управном	суду	да	одлучи	о	тужби	про-
тив	одлуке	о	избору	на	судијску	функцију.

У	 погледу	 самог	 опсега	 преиспитивања	 одлука	 Високог	 савета	 суд-
ства,	Управни	суд	и	Уставни	суд	се	ограничавају	на	то	да	ли	је	спроведен	
поступак	у	складу	са	законом	и	подзаконским	актима,	да	ли	изабрани	
кандидат	испуњава	услове	за	избор	на	судијску	функцију	у	одређеном	
суду,	да	ли	су	чињенице	о	томе	правилно	утврђене	и	да	ли	је	одлука	о	
избору	 на	 судијску	 функцију	 образложена.	 Уколико	 је	 одговор	 на	 сва	
ова	питања	потврдан,	резултат	је	доношење	пресуде	којом	Управни	суд	
одбија	 тужбу,	 односно	 доношење	 решења	 којим	 Уставни	 суд	 одбацује	
жалбу	као	очигледно	неосновану.

18	 Решење	Уставног	суда	VIIIУ−67/2024	од	3.	јула	2024.	године.
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4. СТАВОВИ ЕВРОПСКОГ СУДА ЗА ЉУДСКА ПРАВА

У	 својој	 богатој	 пракси	 Европски	 суд	 за	 људска	 права	 (даље:	
ЕСЉП)	 бавио	 се	 и	 питањима	 која	 се	 односе	 на	 положај	 судија,	 избор,	
напредовање,	 кажњавање	 и	 разрешење	 са	 судијске	 функције.	 У	 по-
четку	 је	било	спорно	да	ли	поступци	који	 се	односе	на	 сва	та	питањa	
улазе	 у	 домен	 примене	 права	 на	 правично	 суђење	 из	 чл.	 6(1)	 Европ-
ске	 конвенције	 за	 заштиту	људских	 права	 и	 основних	 слобода	 (даље:	
ЕКЉП),	односно	да	ли	се	спорови	о	свим	тим	питањима	могу	сматрати	
споровима	о	грађанским	правима	и	обавезама,	од	чега	директно	зависи	
примена	јемстава	која	произлазе	из	права	на	правично	суђење.

Једна	 од	 првих	 пресуда	 која	 се	 бави	 тим	 проблемом,	 односно	 при-
меном	 чл.	 6(1)	 ЕКЉП	 у	 поступцима	 у	 којима	 се	 одлучује	 о	 положају	
државних	службеника	и	ималаца	јавних	овлашћења	донета	је	у	предме-
ту	Пелегран против Француске (Pellegrin v. France).19	Према	 ставовима	
заузетим	у	тој	пресуди,	ако	се	ради	о	носиоцима	јавних	овлашћења	која	
су	 повезана	 са	 остваривањем	 државе	 власти	 и	 која	 се	 врше	 у	 држав-
ном	интересу,	онда	држава	има	легитиман	интерес	да	од	тих	субјеката	
захтева	 посебан	 однос	 лојалности	и	 поверења,	што	има	 за	 последицу	
да	 се	чл.	6(1)	ЕКЉП	не	примењује	на	поступке	у	којима	се	одлучује	о	
њиховим	правима	и	обавезама.	На	друге	службенике	и	имаоце	 јавних	
овлашћења	 који	 нису	 у	 тој	 мери	 повезани	 са	 вршењем	 државне	 вла-
сти,	 чл.	 6(1)	 ЕКЉП	 примењује	 се	 у	 свом	 грађанскоправном	 аспекту 
(ст.	64−67	пресуде).

Даљи	развој	у	пракси	ЕСЉП	уследио	 је	доношењем	пресуде	у	пред-
мету	Вилхо Ескелинен и други против Финске (Vilho Eskelinen and others 
v. Finland).20	Предмет	 је	формиран	по	представци	запослених	у	Мини-
старству	 унутрашњих	 послова	 Финске	 који	 су	 се	 притуживали	 на	 то	
што	им	је	одлукама	финских	органа	ускраћено	право	на	додатак	зара-
де.	Петоро	подносилаца	представке	радили	су	као	полицијски	службе-
ници	вршећи	јавна	овлашћења	директно	повезана	са	општим	интере-
сом	државе,	док	је	један	подносилац	представке	имао	искључиво	адми-
нистративна	овлашћења,	без	права	на	доношење	одлука	и	без	учешћа	
у	 спровођењу	 јавне	 власти.	 Приказујући	 досадашњу	 праксу	 и	 ставове	

19 Пелегран против Француске,	 пресуда	 ЕСЉП	 од	 8.	 децембра	 1999.	 године, 
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001–58402%22]},	 последњи	
при	ступ	20.	јула	2024.
20 Вилхо Ескелинен и други против Финске,	пресуда	ЕСЉП	од	19.	априла	2007.	
године,	https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001–58402%22]},	по-
следњи	приступ	20.	јула	2024.
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о	примени	чл.	6(1)	ЕКЉП	на	спорове	о	правима	и	обавезама	државних	
службеника	и	ималаца	јавних	овлашћења,	ЕСЉП	је	заузео	став	да	је	за	
искључење	 примене	 чл.	 6(1)	 ЕКЉП	 неопходно	 да	 кумулативно	 буду	
испуњена	 два	 услова.	 Први	 услов	 је	 да	 у	 националном	 законодавству	
мора	 бити	 изричито	 искључено	 право	 на	 приступ	 суду	 за	 одређену	
категорију	 тих	 субјеката.	 Други	 услов	 је	 испуњен	 ако	 је	 искључење	
права	 на	 приступ	 суду	 засновано	 на	 објективним	 разлозима	 и	 ако	 је	
у	интересу	државе.	 Сама	чињеница	да	 је	неко	лице	 запослено	 у	 орга-
ну	или	организацији	која	 врши	 јавна	 овлашћења	нема	одлучујућу	 ва-
жност.	 Да	 би	 искључење	 права	 на	 приступ	 суду	 било	 оправдано,	 није	
довољно	 да	 се	 држава	 позове	 на	 то	 да	 тај	 службеник	 врши	 одређена	
јавна	овлашћења	или	да	је	његов	положај	везан	за	однос	лојалности	и	
поверења	између	њега	и	државе.	Држава	мора	да	докаже	да	је	предмет	
конкретног	спора	везан	за	вршење	државне	власти	или	да	је	тај	однос	
лојалности	и	 поверења	доведен	 у	 питање.	 Због	 свега	наведеног	нема	
оправдања	 за	 искључивање	 примене	 чл.	 6(1)	 ЕКЉП	из	 споровa	 пово-
дом	радног	односа,	као	што	су	спорови	о	зарадама,	додацима	и	другим	
примањима	по	 основу	рада.	Штавише,	 постоји	претпоставка	да	 се	 чл.	
6(1)	ЕКЉП	примењује	 у	 свом	грађанскоправном	аспекту,	 а	на	држави	
уговорници	 је	да	докаже	да	 је	изричито	искључено	право	на	приступ	
суду	 и	 да	 је	 то	 искључење	 засновано	 на	 оправданим	 разлозима	 и	 у	
државном	интересу	(ст.	62	пресуде).

Критеријуми	које	је	ЕСЉП	дефинисао	у	предмету	Вилхо Ескелинен и 
други против Финске	почели	су	да	се	примењују	и	на	поступке	у	којима	
се	одлучивало	о	положају	судија,	односно	о	њиховим	правима	и	обаве-
зама.	У	предмету	Олујић против Хрватске21	ЕСЉП	се	бавио	разрешењем	
подносиоца	 представке	 са	 функције	 председника	 и	 судије	 Врховног	
суда.	Подносилац	представке	је	тврдио	како	је	у	поступку	у	којем	је	ра-
зрешен	дошло	до	повреде	права	на	правично	суђење	из	чл.	6(1)	ЕКЉП,	
и	то:	 због	пристрасности	троје	чланова	Државног	 судбеног	већа,	 због	
противзаконитог	 искључења	 јавности	 из	 дисциплинског	 поступка	 и	
због	неразумно	дугог	трајања	самог	поступка.	Поставило	се	питање	да	
ли	 се	 уопште	 чл.	 6(1)	 ЕКЉП	 примењује	 на	 поступак	 разрешења	 под-
носиоца	 представке	 са	 функције	 председника	 и	 судије	 Врховног	 суда	
Хрватске.	Након	доношења	пресуде	у	предмету	Вилхо Ескелинен и други 
против Финске	 постоји	 претпоставка	 о	 примени	 чл.	 6(1)	 ЕКЉП,	 осим	
ако	 је	 националним	 законодавством	 изричито	 искључено	 право	 на	

21 Олујић против Хрватске,	пресуда	ЕСЉП	од	5.	фебруара	2009.	године,	https://
hudoc.echr.coe.int/eng#{%22itemid%22:[%22001–58402%22]},	 последњи	 при	ступ	
21.	јула	2024.	
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приступ	суду	и	ако	је	то	искључење	засновано	на	објективним	разлози-
ма	и	у	државном	интересу.	Сам	састав	и	начин	избора	чланова	Држав-
ног	 судбеног	 већа	 указују	на	 то	да	 се	 ово	 тело	може	 сматрати	трибу-
налом	 у	 смислу	 чл.	 6(1)	 ЕКЉП,	 односно	 да	 је	 Државно	 судбено	 веће	
вршило	судска	овлашћења	у	дисциплинском	поступку.	Против	одлуке	
Државног	судбеног	већа	о	разрешењу	са	судијске	функције	постојала	је	
могућност	подношења	уставне	жалбе,	а	Уставни	суд	је	имао	овлашћење	
да	испита	цео	случај	у	меритуму	и	да	поништи	одлуку	Државног	судбе-
ног	већа	уколико	сматра	да	су	за	то	испуњени	услови.	Имајући	у	виду	
све	 наведено,	 подносилац	 представке	 имао	 је	 право	 на	 приступ	 суду	
у	 ди	сциплинском	 поступку	 који	 је	 против	 њега	 вођен,	 па	 се	 чл.	 6(1)	
ЕКЉП	примењује	на	тај	поступак	(ст.	31−45	пресуде).

У	 предмету	 Јуричић против Хрватске22	 ЕСЉП	 се	 бавио	 применом	
чл.	 6(1)	 ЕКЉП	 у	 поступку	 за	 избор	 судија	 Уставног	 суда	 Хрватске.	
Подноситељка	 представке	 је	 поднела	 пријаву	 на	 јавни	 конкурс,	 али	
није	добила	потребну	већину	гласова	у	Сабору,	након	чега	је	оспорила	
одлуку	о	избору	друге	кандидаткиње	позивајући	се	на	то	да	она	није	
испуњавала	 прописан	 услов	 у	 погледу	 година	 професионалног	 иску-
ства	неопходних	за	избор	судије	Уставног	суда.	Одлучујући	о	захтеву	за	
заштиту	права	подноситељке	представке,	Управни	суд	је	укинуо	одлу-
ку	Сабора	о	избору	друге	кандидаткиње	наводећи	да	се	из	приложене	
документације	не	може	закључити	да	она	има	професионално	искуство	
које	 се	 тражи	 за	 избор	 судије	 Уставног	 суда.	 Изабрана	 кандидаткиња	
је	 против	пресуде	Управног	 суда	поднела	 тужбу	Уставном	 суду,	 захте-
вајући	 истовремено	 да	 Уставни	 суд	 привременом	 мером	 забрани	
извршење	 одлуке	 Управног	 суда,	што	 је	 Уставни	 суд	 и	 учинио.	 Након	
тога	 је	и	укинута	пресуда	Управног	 суда,	 а	изабрана	кандидаткиња	 је	
остала	на	функцији	судије	Уставног	суда.	Подноситељка	представке	се	
обратила	ЕСЉП	наводећи	да	је	одлуком	Уставног	суда	повређено	њено	
право	на	правично	суђење	из	чл.	6(1)	ЕКЉП.	Позвала	 се	на	пристрас-
ност	двоје	судија	који	су	учествовали	у	доношењу	одлуке,	као	и	на	то	
да	 је	 повређено	 право	 на	 контрадикторан	 поступак	 зато	 што	 јој	 пре	
доношења	 одлуке	 нису	 достављени	 докази	 на	 којима	 је	 Уставни	 суд	
засновао	своју	одлуку.	Прво	се	поставило	питање	да	ли	подноситељка	
представке	 уопште	 ужива	 „право“	 у	 смислу	 чл.	 6(1)	 ЕКЉП,	 односно	
да	ли	се	одлучивање	о	њеној	пријави	за	избор	за	судију	Уставног	суда	
може	 сматрати	 спором	 грађанскоправне	 природе.	 Да	 би	 одговор	 на	

22 Јуричић против Хрватске,	 пресуда	ЕСЉП	од	26.	 јула	2011.	 године,	https://
hudoc.echr.coe.int/eng#{%22itemid%22:[%22001–58402%22]},	 последњи	 приступ	
21.	јула	2024.
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то	 питање	 био	 потврдан,	 неопходно	 је	 да	 национално	 законодавство	
Хрватске	 то	 право	 заиста	 и	 признаје.	 Позивајући	 се	 на	 праксу	 Управ-
ног	 суда	 према	 којој	 сваки	 кандидат	 који	 испуњава	 законске	 услове	
има	 право	 да	 равноправно	 учествује	 на	 конкурсу	 за	 избор	 на	 јавну	
функцију	 и	 на	 Уставом	 Републике	 Хрватске	 загарантовано	 право	 на	
једнак	приступ	јавној	служби,	ЕСЉП	је	заузео	став	да	се	подноситељка	
представке	може	сматрати	титуларем	права	које	је	заштићено	на	осно-
ву	чл.	6(1)	ЕКЉП.	У	погледу	грађанскоправне	природе	тог	права,	ЕСЉП	
је	 подсетио	 на	 раније	 заузет	 став	 да	 се	 чл.	 6(1)	 ЕКЉП	 примењује	 на	
поступак	 одлучивања	 о	 платама	 и	 другим	 накнадама	 судије,	 на	 по-
ступак	 одлучивања	 о	 премештају	 судије	 и	 на	 поступак	 одлучивања	 о	
разрешењу	судије.	На	крају,	хрватско	право	дозвољава	да	се	одлуке	Са-
бора	побијају	пред	надлежним	судовима	уколико	су	оне	супротне	устав-
ном	праву	на	једнак	приступ	јавној	служби	и	праву	на	једнак	приступ	
запошљавању.	Узимајући	у	обзир	све	те	аргументе,	ЕСЉП	је	закључио	
да	 је	 чл.	 6(1)	 ЕКЉП	 применљив	 у	 свом	 грађанскоправном	 аспекту 
(ст.	51−58	пресуде).

Једна	од	најновијих	пресуда	ЕСЉП	донета	је	у	предмету	Октан Алкај 
против Турске (Oktan Alkay v. Turkey).23	Подносилац	представке	 се	жа-
лио	на	поступање	Савета	 судија	и	тужилаца	који	 је	 одбио	да	потврди	
његов	избор	на	судијску	функцију	иако	је	завршио	обуку	у	прописаном	
року,	као	и	на	немогућност	оспоравања	одлуке	Савета	у	поступку	пред	
судом	 (ускраћивање	 права	 на	 приступ	 суду).	 Подносилац	 представке	
је	 завршио	 правни	 факултет,	 положио	 потребне	 испите,	 прошао	 тест	
психофизичких	 способности,	 започео	 обуку,	 положио	 завршни	 ис-
пит	 са	високим	бројем	бодова,	 али	 је	Савет	након	обављеног	усменог	
интервјуа	објавио	да	кандидат	није	завршио	потребну	обуку	за	избор	
на	судијску	функцију,	при	чему	никакви	разлози	за	такву	одлуку	нису	
саопштени.	Након	подношења	приговора,	Министарство	правде	је	про-
менило	 првобитну	 одлуку	 и	 саопштило	 да	 је	 подносилац	 представке	
положио	завршну	обуку.	Савет	је	упркос	томе	одбио	да	потврди	његово	
именовање	позивајући	се	на	различите	исправе,	од	којих	су	неке	за	кан-
дидата	 биле	 недоступне.	 Након	 разговора	 са	 представницима	 Савета	
саопштено	му	је	да	је	избор	одбијен	из	здравствених	разлога.	Приговор	
кандидата	је	одбијен,	а	Уставни	суд	је	одбацио	његову	жалбу	наводећи	
да	није	надлежан	да	преиспитује	одлуке	Савета.	Подносилац	представ-
ке	је	био	кандидат	за	судију,	па	се	поставило	питање	да	ли	се	на	њега	

23 Октан Алкај против Турске,	пресуда	ЕСЉП	од	20.	јуна	2023.	године,	https://
hudoc.echr.coe.int/eng#{%22itemid%22:[%22001–58402%22]},	 последњи	 приступ	
21.	јула	2024.

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001–58402%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001–58402%22]}
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могу	применити	ставови	које	је	ЕСЉП	заузимао	у	погледу	права	судија	
заштићених	по	чл.	6(1)	ЕКЉП.	Узимајући	у	обзир	да	је	подносилац	пред-
ставке	испунио	све	законске	услове	за	избор	на	судијску	функцију	и	да	
се	 чекала	 само	 потврда	 Савета,	 ЕСЉП	 је	 применио	 своје	 ставове	 који	
се	односе	на	заштиту	права	судија.	Задатак	ЕСЉП	није	да	преиспитује	
различите	системе	избора	судија	који	постоје	у	државама	Савета	Евро-
пе,	 али	 ако	 је	 искључено	 право	 на	 приступ	 суду,	 онда	 то	 искључење	
мора	задовољити	критеријуме	постављене	у	предмету	Вилхо Ескелинен 
и други против Финске.	Кључно	питање	на	које	 је	требало	одговорити	
јесте	да	ли	је	искључење	права	на	приступ	суду	у	погледу	могућности	
оспоравања	 одлука	 Савета	 било	 засновано	 на	 оправданим	 разлозима	
и	 у	 државном	 интересу.	 То	 искључење	 је	 оправдано	 уколико	 је	 пред-
мет	спора	такав	да	доводи	у	питање	однос	поверења	и	лојалности	који	
постоји	 између	 носиоца	 јавне	 функције	 и	 државне	 власти.	 Међутим,	
држава	 уговорница	 не	 може	 истицати	 постојање	 тог	 односа	 као	 раз-
лог	за	искључење	права	на	приступ	суду	уколико	би	то	произвело	по-
следице	 које	 су	 у	 супротности	 са	 принципима	 судске	 независности.	
Управо	 је	сам	интегритет	поступка	избора	судија	 један	од	показатеља	
на	 основу	 којих	 се	 оцењује	 да	 ли	 та	 независност	 постоји.	 Зато	 из-
бор	 и	 напредовање	 судија	 треба	 да	 буду	 засновани	 на	 објективним	
критеријумима,	 а	 тиме	 се	 јача	и	 поверење	 јавности	 у	 правосуђе.	 Због	
свега	наведеног,	ускраћивање	права	кандидату	који	је	испунио	све	за-
коном	 прописане	 услове	 да	 учествује	 у	 завршној	 фази	 избора	 и	 да	 у	
судском	поступку	оспорава	одлу	ку	којом	се	не	потврђује	његов	избор	
није	 засновано	на	објективним	разлозима,	што	 значи	да	 се	на	 тај	 по-
ступак	примењује	чл.	6(1)	ЕКЉП,	и	то	у	свом	грађанскоправном	аспек-
ту	(ст.	49–58	пресуде).

5. УМЕСТО ЗАКЉУЧКА

Примена	 јемстава	 које	 обухвата	 право	 на	 правично	 суђење	 из 
чл.	 6(1)	 ЕКЉП	 постепено	 се	 проширила	 и	 на	 поступке	 у	 којима	 се	
одлучује	 о	 положају	 судија,	 али	и	на	 сам	поступак	избора	на	 судијску	
функцију.	Највећи	допринос	томе	дао	је	ЕСЉП	који	је	својим	пресудама	
установио	 јасне	критеријуме	у	погледу	овлашћења	државе	да	ускрати	
право	на	приступ	 суду	у	 тим	поступцима.	У	почетку	 је	 чл.	 6(1)	ЕКЉП	
у	 свом	 грађанскоправном	 аспекту	 примењиван	 само	 на	 поступке	 у	
којима	се	одлучивало	о	правима	и	обавезама	лица	која	се	већ	налазе	на	
судијској	 функцији	 (разрешење,	 удаљење,	 дисциплинска	 одговорност,	
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зараде	и	друге	накнаде),	а	у	својој	новијој	пракси	ЕСЉП	је	заузео	став	
да	се	 јемства	правичног	суђења	примењују	и	на	лица	која	 се	налазе	у	
статусу	кандидата	за	избор	на	судијску	функцију.

У	 нашем	 законодавству	 дуго	 је	 било	 спорно	 да	 ли	 треба	 и	 у	 којој	
мери	обезбедити	право	на	приступ	суду	у	тим	поступцима.	У	законима	
које	смо	анализирали	постојало	је	мало	одредаба	које	су	се	бавиле	тим	
питањима.	Законом	који	је	важио	деведесетих	година	било	је	изричито	
искључено	право	на	судску	заштиту	против	одлуке	о	престанку	судијске	
фунцкије	(чл.	49	ст.	3	ЗС	1991).	Усвајањем	ЗС	2001	гарантовано	је	право	
на	жалбу	Уставном	суду	против	одлуке	о	престанку	судијске	функције	
коју	 је	 донела	 Народна	 скупштина,	 а	 на	 сам	 поступак	 одлучивања	 о	
тој	 жалби	 сходно	 су	 се	 примењивала	 правила	 по	 којима	 Уставни	 суд	
одлучује	 о	 изборним	 споровима	 (чл.	 63	 ст.	 3	 ЗС	 2001).	 Одредбама	 ЗС	
2008	било	је	признато	право	на	подношење	жалбе	Уставном	суду	про-
тив	правноснажне	одлуке	о	престанку	судијске	функције	коју	је	донео	
Високи	 савет	 судства.	 Ниједним	 од	 тих	 закона	 није	 била	 предвиђена	
могућност	оспоравања	одлуке	о	избору	на	судијску	функцију,	а	видели	
смо	да	су	у	пракси	подношене	тужбе	Управном	суду,	о	којима	се	одлучи-
вало	две	или	три	године	након	доношења	одлуке	о	избору	и	након	што	
је	изабрани	кандидат	ступио	на	судијску	функцију.

Законима	 донетим	 након	 уставних	 промена	 из	 2022.	 године	 знат-
но	 је	 проширена	 могућност	 контроле	 одлука	 Високог	 савета	 судства	
прописивањем	да	се	против	тих	одлука	може	поднети	жалба	Уставном	
суду	 која	 искључује	 право	 на	 подношење	 уставне	 жалбе.	 То	 се	 одно-
си	на	 одлуке	 којима	 се	 одлучује	 о	 правима	и	 обавезама	 судијама	 (од-
лука	 о	 удаљењу	 судије,	 одлука	 о	 трајном	 премештају	 и	 привременом	
упућивању,	одлука	о	престанку	судијске	функције	и	сл.),	али	и	на	одлу-
ку	о	избору	на	судијску	функцију	(чл.	59	ЗС	2023).	Први	пут	у	нашем	за-
конодавству	изричито	је	признато	право	кандидата	да	оспорава	одлуку	
о	избору	на	судијску	функцију,	подношењем	жалбе	Уставном	суду	која	
искључује	право	на	подношење	уставне	жалбе.	Законом	је	установљено	
и	 суспензивно	дејство	жалбе,	 односно	да	изабрани	кандидат	не	може	
ступити	 на	 судијску	 функцију	 док	 се	 о	 тој	 жалби	 не	 одлучи.	 Указали	
смо	 на	 одређене	 правне	 празнине	 и	 недоследности	 које	 се	 односе	 на	
сам	 поступак	 подношења	 жалбе	 Уставном	 суду,	 на	 врсте	 одлука	 које	
се	 доносе	 у	 том	поступку	и	на	 рачунање	рока	 за	 ступање	на	 судијску	
функцију.	Ти	недостаци	који	се	отклањају	поступањем	Високог	савета	
судства	и	Уставног	суда	не	доводе	у	питање	основну	идеју	да	одлука	о	
избору	на	судијску	функцију	мора	бити	подложна	преиспитивању.
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Одлучујући	о	жалбама	поднетим	против	одлука	о	избору	на	судијску	
функцију,	Уставни	суд	 је	током	годину	дана	примене	нових	законских	
решења	проверавао	да	ли	се	Високи	савет	судства	кретао	у	границама	
законом	прописаних	овлашћења,	да	ли	је	доношењу	одлуке	претходило	
спровођење	законом	прописаног	поступка	и	да	ли	донета	одлука	о	из-
бору	на	судијску	функцију	садржи	образложење	у	складу	са	одредбама	
ЗС	2023	и	одредбама	Закона	о	Високом	савету	судства.	Према	схватању	
Уставног	суда,	Високи	савет	судства	има	обавезу	да	образложи	зашто	је	
изабрао	одређеног	кандидата	на	судијску	функцију,	али	није	дужан	да	
образложи	 разлоге	 због	 којих	 остали	 кандидати	 нису	 изабрани	 нити	
да	пореди	изабраног	кандидата	и	неизабране	кандидате.
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/ПРИКАЗИ

Kenneth Einar HIMMA, PhD* 
 
Hershovitz, Scott. 2023. Law Is a Moral Practice. Cambridge: 
Harvard University Press, 256.

Scott Hershovitz’s Law Is a Moral Practice is concerned to defend two 
principal theses: the Moral Practice Thesis (MPT) and the Obligation Thesis 
(OT). According to MPT, the point of law as such is to rearrange our moral 
relationships by imposing moral obligations that people would not have if 
not for law.1 According to OT, legal obligations are ontologically identical 
with moral obligations; as he puts the matter, „legal obligations are moral 
obligations“ (23, emphasis added), adding, without defense, the peculiar 
claim that moral obligations are the only „genuine“ obligations (23).2

* Associate Professor, University of Zagreb Faculty of Law, Croatia, khimma@
gmail.com, ORCID iD: 0000–0003–2517–6937.
1 Hershovitz also frequently makes unsupported empirical claims about what 
we typically do. For example, he claims, without any evidence, that „legal practices 
are tools for adjusting our moral relationships, and they are typically employed for 
the purpose of doing so“ (18, emphasis added). It should be clear that he needs 
a rigorous sociological study to justify this claim – like the ones being done in 
experimental jurisprudence, an important new area of legal philosophy that is not 
discussed in the book.
2 Tell someone who has spent their life in prison for murder that there wasn’t any 
genuine legal obligation not to commit murder. As I have spent some time working 
with inmates in prison as a volunteer, I am pretty sure that will be enough for them 
to lose confidence in you. 
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It is important to understand that both of these theses are metaphysical 
in character, and, as such, purport to be necessary truths about law and 
morality. But only MPT is clearly conceptual in character. Claims about 
the point of law „as such“ are claims about its conceptual function, which 
hence count as conceptual in character. In contrast, it is not clear whether 
OT is a conceptual claim about the relationship between legal and moral 
obligations. Claims of ontological identity can be conceptual but need not 
be; the claim that 1 + 1 = 2 asserts an ontological identity that is not true 
simply in virtue of the way we use the constituent words. Either way, both of 
these theses should be understood as metaphysical and hence as purporting 
to be necessarily true.

There are a number of interesting discussions in the book, but the analysis 
is, as we will see, marred by Hershovitz’s failure to consider the existing 
literature. It bears noting in this connection that the book is intended to 
reach a more general audience than just academics and is written in a less 
formal and technical style than is traditional in conceptual jurisprudence. 
But, even so, the analysis suffers from the book’s lack of engagement with 
the literature. The unfortunate result is that this omission limits the book’s 
utility even for the more general audience that Hershovitz wants to reach.

A second problem has to do with its style. While it has become common for 
professional philosophers to attempt to reach a broader audience (following 
the model of Ronald Dworkin’s classic Law’s Empire), it is quite difficult to 
do this without making some compromises in terms of sophistication, detail, 
and hence rigor. It feels a little uncharitable to assess this book against the 
standards that apply to scholarly writing. But Hershovitz is not at all bashful 
about bashing the rest of us scholars. As will be seen below, he repeatedly 
dismisses our views as mere „clutter“. 3 That he is dismissive of these views 
as „clutter“ suggests that considering them will get in the way of seeing 
Hershovitz’s truth; and that suggestion opens him up to having his views 
assessed against those academic standards of rigor. As the kids today say, 
„don’t start none; won’t be none.“

Before proceeding to a brief discussion of each chapter, it would be 
helpful to make a general observation about MPT and OT. Both these theses 
are grounded in Hershovitz’s view that law and morality are not separate 
systems, which I will call the One System Thesis (OST). This, as should be 
clear, is an ontological and hence metaphysical thesis that purports to be 
necessarily true. As he explains OST:

3 To be fair, it beats „rubbish.“ Thank goodness for little blessings.
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[It is] easy to think that law is something other than morality 
– that it’s a separate normative system. But that thought rests 
on a mistaken picture of morality. Morality is not insulated 
from the messy details of our lives. It cares about them. Indeed, 
it tells us what we owe each other in light of them (171).

These remarks are problematic in two conspicuous respects. First, it is 
silly to assume that anyone thinks morality is „insulated from the messy 
details of our lives“: it is obvious that the requirements of criminal law 
mirror those of morality and hence that there is considerable overlap in their 
content. Indeed, it seems nearly pathologically uncharitable to attribute this 
foolishness to even the more general audience Hershovitz wants to reach. 
Second, and equally problematic, OST does not imply any conceptual claims 
about the point of law as such – though it clearly implies OT. Alternatively, 
one could argue, as Dworkin does in Law’s Empire, that the point of law as 
such is to morally justify the state’s use of its coercive power.4 This is not to 
endorse Dworkin’s view; it is merely to illustrate the claim that OST logically 
implies nothing about the point of law as such.

The book begins with an introduction, which is concerned, in essence, 
with the question of what makes a rule a rule. The analysis here is organized 
around a discussion of whether there is a rule in the Hershovitz household 
that requires his four-year-old son, Hank, to try every food on his plate. 
During the course of the discussion, Hershovitz rejects the altogether 
sensible claim that the rule exists because he and his partner made it to 
govern Hank’s conduct at dinner:

[Hank] knows that both Julie and I think – and act as if – 
there is such a rule. But he does not think that sufficient to 
make it the case that there is a rule that requires him to do 
so. When Hank and I argue over whether he is required to try 
things on his plate, we are not debating whether he is required 
according to the rules that I recognize. Rather, we are debating 
whether he is required to do so, sans qualification. In other 
words, Hank and I are having a debate about his actual rights 
and responsibilities, not the rights and responsibilities that I take 
him to have (9, emphasis added).

4 As Dworkin expresses his view: „The law of a community [...] is the scheme 
of rights and responsibilities [that] license coercion because they flow from past 
decisions of the right sort. They are therefore ‘legal’ rights and responsibilities“ 
(Dworkin 1986, 93). Dworkin also subscribes to OST. See, e.g., Dworkin 2011, 400–
415. I am grateful to Thomas Bustamante for the latter reference.
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It is a strange conception of morality that entails that a four-year-old 
boy has a moral obligation to try everything on his plate. While Hank is an 
extremely intelligent child, he is too young to be held morally accountable 
for his behavior because, at four years of age, he does not understand the 
difference between right and wrong and has not yet developed the capacity 
to reason well enough with moral rules to be bound by them, which is 
evinced to some extent by the quoted passage above.5 For this reason, Hank 
doesn’t yet have any moral responsibilities or obligations to other people 
– though he certainly has moral rights against other people.6 Indeed, the 
most basic point of parenting – apart perhaps from providing the material 
necessities (which isn’t really a matter of parenting per se) – is to instill 
the abilities needed to thrive in a society in which the child will eventually 
be held both morally and legally accountable for his wrongs and punished 
(possibly severely) for such wrongs.7

Because he overlooks this, Hershovitz misses an opportunity to say 
something interesting about how children develop a sense of morality. 
Hank, like every child his age I have ever known, seems to have an inherent 
resistance to being told what to do by other people. This sense that others 
lack something like authority to tell us what to do leads naturally to the 
idea that there are universal norms that govern not only such authority but 
also define limits on what persons with authority can justifiably demand of 
other; insofar as these norms are not created by some human authority, they 
are objective in character. While it is true children initially believe parents 
have unlimited authority and, later on, that law does, they eventually achieve 

5 The notion of parental authority is a complicated one. When a child is as young 
as Hank is, it is best thought of as custodial authority that binds other moral agents 
not to interfere in the parenting of Hank.
6 Rights correspond to obligations: to say that P has a right of some kind against 
Q is to say that Q owes an obligation of the same kind to P. See, e.g., Thomson 1992; 
Hohfeld 1917.
7 Not surprisingly, these utterly uncontentious facts about minors are reflected 
in the criminal and civil law, which treat minors very differently from adults. In 
1899, recognizing that minors are still in the process of developing the relevant 
capacities, Cook County, Illinois, established the first juvenile court; since then, the 
legal system in the U.S. has treated minors quite differently from adults (Juvenile 
Law Center 2019). And there is a limit on how young someone can be to be charged 
with a crime under even the laws governing minors: the youngest child ever 
charged with a crime was six years old when the crime was committed; and the 
predictable reaction to that was justified outrage (Corley 2022). It is a baffling that 
someone with Hershovitz’s education and experience, which includes clerking for 
Ruth Bader Ginsberg while she was on the U.S. Supreme Court, would overlook such 
conspicuous features of our moral and legal practices.
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a perspective that is distinctively moral in character.8 This is not to say that 
there is nothing to be learned from these exchanges. However, I think it would 
have been helpful to situate those views relative to the various theories of 
moral development and their bearing on our legal practices as they ground 
theories of the nature of law. Doing so would have enabled Hershovitz to see 
some of the limits of what the views of young children can contribute to the 
discussion on the nature of law.

Each chapter is concerned to justify MPT and OT. Chapter 1 discusses 
the institution of promise-making to illustrate the claim that legal norms, 
like the moral norms governing promises, can be used to rearrange moral 
relationships between parties, which is a claim about what is causally, or 
nomologically, possible. While that claim is obviously true, Hershovitz infers 
two conceptual claims from it that, again, purport to express necessary truths 
about the nature of law: (1) that the point of law as such is to rearrange 
moral relationships in the relevant respect, and (2) that legal obligations 
are ontologically identical with moral obligations.9 The problem is that it is 
obviously fallacious to infer conceptual claims about what is necessarily true 
of law – and, for that matter, necessarily true of anything else – from claims 
about what is nomologically possible about even the kind of interest.

Chapter 2 considers a controversy in the theory of constitutional 
interpretation as a means of articulating that law, by its nature, is a moral 
practice in the relevant sense (43). It is true, as Hershovitz points out, that 
disagreements about the principles of constitutional interpretation are 
often moral in character. However, he claims, implausibly, that the issues 
dividing Supreme Court Justices concerns the legality of various theories 
of interpretation. The problem is that it is clear that the Supreme Court’s 
decisions establish the law regardless of which such theory the majority 
employs – a point that even Dworkin, who was perhaps the first to articulate 
and defend OST, concedes. As Dworkin puts this utterly uncontentious point 
in Law’s Empire (20):

8 See, e.g., Kohlberg 1981. Kohlberg’s theory has been justifiably criticized on the 
ground that he focused exclusively on the moral development of boys. Carol Gilligan 
argued that girls develop an ethic of care that is not captured in Kohlberg’s theory 
(Gilligan 1982). Gilligan’s theory has been criticized on a number of grounds. See, 
e.g., Senchuk 1990.
9 Either way, it is no surprise that law and morality typically overlap so much 
in content; both law and morality, after all, are concerned with promoting human 
well-being by restricting acts that can result in harm. But one obvious difference 
between the two is that, in every existing municipal legal system of which we know, 
the criminal law, unlike moral norms with roughly the same content, is backed 
by sanctions that purport to provide a prudential reason to comply, when moral 
reasons are not likely to induce compliance.
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[The] Court has the power to overrule even the most 
deliberate and popular decisions of other departments of 
government if it believes they are contrary to the Constitution, 
and it therefore has the last word on whether and how the 
states may execute murderers or prohibit abortions or require 
prayers in the public schools, on whether Congress can draft 
soldiers to fight a war or force a president to make public the 
secrets of his office.10

That „last word“ establishes the content of the law on the matter and hence 
pertains to the rule of recognition in the U.S., which affords final authority 
on the Supreme Court over constitutional decisions. As it is implausible to 
think any Supreme Court Justice has ever been confused about this, the most 
plausible interpretation of their disagreements is that those disagreements 
pertain to what the Justices believe are the correct standards of moral 
legitimacy, which are concerned, as Dworkin points out, with justifying the 
use of the state’s coercive machinery – and, again, not with the conceptual 
conditions of legality.11

Chapter 3 argues for the claim that law does not consist of a set of norms. As 
Hershovitz condescendingly explains, „the original sin among philosophers 
of law is the rigid insistence that this and not that set of norms counts as 
the law of a community“ (83, emphasis added). Although he concedes that 
legal norms count as law, he believes there are other elements of our legal 
practices that also count as part of the law:

The problem comes when someone insists (as some who 
style themselves „legal realists“ are wont to do) that the law just 
is the set of norms that are enforced, and nothing else. That’s a 
problem because it obscures facts that we need to keep in view. 
For instance, if a cop does ticket someone driving just a mile or 
two over the limit, courts will not hear his complaint that the 
law „really“ permits him to drive up to ten miles an hour over 
the limit. That’s because the courts aim to apply norms that are 
authoritative, not the norms that are generally enforced (83, 
emphasis added).

10 See, e.g., Himma 2005.
11 It should be noted that one can consistently hold that morality and law form 
one system and still distinguish between legitimacy and legality. Some of the rules 
in this one system govern legitimacy while others govern legality.
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There are two conspicuous problems with this discussion. First, it is 
simply false that courts in the U.S. won’t „hear“ that complaint. I have had 
the fines for speeding tickets reduced, or thrown out entirely, by arguing 
I was only five miles over the limit and doing so not to impede the flow of 
traffic. Of course, there is no guarantee that a court will do either of those 
things (though they do them more often than Hershovitz realizes), but that 
is a different issue. Second, it is silly to think that accepting Hershovitz’s 
suggestion that believing law consists entirely of norms will prevent 
someone from realizing that cops rarely ticket anyone for speeding unless 
s/he exceeds the speed limit by more than five miles per hour but would be 
legally justified in doing so.

But, next, in a dazzling non sequitur, Hershovitz argues that H.L.A. Hart 
shares his view that the law is not just a set of norms, in essence, because 
Hart rejects the idea that law is inherently coercive in the sense explained 
above:

Hart took Holmes to task for his suggestion that the law is 
just a prediction about what courts will do. Courts appeal to the 
law, Hart pointed out, to justify the decisions that they make, 
so the law cannot just be the set of norms they are likely to 
enforce; a law has to exist independently of its enforcement if it 
is to play a role in justifying it. Hart offered his own suggestion: 
the law is the set of rules validated by a rule that judges accept. 
But that’s not what is at issue in court either. What’s at issue is 
the norms that are authoritative (83).12

This is simply confused. The disagreement between Hart and those 
who believe, as I do,13 that law is inherently coercive does not in any way 
implicate the truism that the law consists of just the norms that count as 
legally authoritative. That disagreement between us concerns whether it is a 
necessary condition for a norm to count as legally valid and hence as legally 
authoritative in some legal system S that its enforcement is authorized in S 
for noncompliance. There is nothing in Hart that would justify thinking he 
denies the law consists entirely of norms – construed, of course, to leave 
open the possibility that it includes legal principles.

12 On Hershovitz’s view, „norms are authoritative, if they are, only in virtue of 
moral principles that establish their authority“ (85) – a claim he makes repeatedly 
without ever making an argument.
13 See, e.g., Himma 2020.



K. E. Himma (стр. 555–572)K. E. Himma (стр. 555–572)

562 Анали ПФБ 3/2024Анали ПФБ 3/2024

Further, he gets Hart’s reasoning and position here wrong. Hart rejects 
Austin’s command theory of law principally on the ground that it overlooks 
the distinction between primary norms and secondary norms; the latter are 
concerned to define the criteria that a primary norm must satisfy to count 
as legally valid. He gives a number of other arguments rejecting the view 
that even the primary norms of law are inherently coercive – including the 
gunman writ large argument and the argument that the primary norms 
of international law lack sanctions but count as law.14 But none of these 
arguments will support drawing any of the interpretive conclusions about 
Hart’s view that Hershovitz attempts to draw here.

Chapter 4 attempts to reconcile the claim that law is a moral practice 
with the claim that there can be immoral laws. Hershovitz devotes much 
space to showing how the notion of a moral practice is broad enough to 
accommodate the existence of immoral laws, which is less in need of defense 
than any of the principal claims in the book. But he says nothing by way 
of reconciling the existence of egregiously immoral laws – like the Fugitive 
Slave Act which required officials to return persons who escaped conditions 
of slavery to those who create and maintain those conditions – with the 
much stronger claim that every legal obligation is ontologically identical 
with a moral obligation.

There is, of course, a great deal of overlap between morality and legality; 
however, absent exceptional circumstances that do not obtain in the case of 
the vast majority of immoral laws, an immoral law does not give rise to a 
moral obligation. It is counterintuitive, to put it quite charitably, to think the 
Fugitive Slave Act created even a prima facie moral obligation to comply – 
though it obviously defined a legal obligation to do so. Even in legal systems 
that are generally just, there is a limit on how wicked a legal norm can be and 
still generate a moral obligation to comply; no contemporary philosopher 
of note has ever defended the preposterous claim that we have an absolute 
moral obligation always to comply with the law.

One can always claim, of course, that immoral norms cannot count as 
law in the purely descriptive sense of the word that positivism takes itself 
to explain – and there might be some natural law theorists who hold that 
strong view. But that is a view that cannot be reconciled either with our 
ordinary views or with the conceptual or legal practices which ground them. 

14 For criticisms of both arguments, see (Himma, 2020) and (Himma, forthcoming).
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Moreover, though it is commonly thought that Finnis and Dworkin take that 
position, there is good reason to think both would deny this implausibly 
strong claim.15

In any event, the ostensible lesson of Chapter 4, which includes an 
interesting discussion of Mafia rules and wicked laws, is that „it is important 
that we maintain a clear-eyed sense of the shortcomings of our legal practices. 
To do that, we have to treat them as potential sources of obligations and 
note the ways in which they fall short“ (111). Notwithstanding that one 
might sensibly deny Mafia rules create social obligations, it is a conceptual 
truism that any mandatory legal norm, no matter how wicked, creates a 
legal obligation. The facially absurd claim that there cannot be a wicked 
norm that defines something that counts as a legal obligation, which seems 
to be Hershovitz’s view, needs a defense, apart from the question-begging 
OST, that it never gets.

Chapter 5 offers an extended discussion of M.B.E. Smith’s rejection of the 
idea that there is even a „prima facie“ moral obligation to obey the law. As 
Hershovitz correctly points out, whether or not we have a moral obligation 
to obey an immoral law depends on the circumstances; it is clear, after all, 
that the moral reasons for obeying an immoral law might, in some instances, 
outweigh the moral reasons for disobeying it. The demands of morality are 
complicated and often appear to conflict. That is part of what makes it so 
challenging to live a morally good life.

But beyond pointing out that we might sometimes be morally required 
to do what is morally wrongful, his reasoning is problematic. Hershovitz 
argues, among other things, that putting the question in terms of whether 
we have a moral reason to comply with the law „is misleading [because] it 
presupposes that we can identify the content of the law independently of 
ascertaining its moral force“ (114).16

15 Dworkin concedes, for instance, that there can be wicked law in that purely 
descriptive usage, which he characterizes as the preinterpretive usage of the term 
law: „We need not deny that the Nazi system was an example of law [...] because 
there is an available sense in which it plainly was law“ (Dworkin 1986, 103). His 
theory in Law’s Empire is concerned to explicate an „interpretive“ use of law that has 
some morally evaluative content. Similarly, Finnis explicitly accepts the separability 
thesis as being true of the same descriptive usage of law (Finnis 1996, 203, 204).
16 I say „comply“ here instead of „obey“ because I agree with Hershovitz that „obey“ 
connotes that the obligation is owed to some authority. It is true we owe some 
legal obligations to others, such as an obligation not to murder, breach contracts, 
or negligently fail to take reasonable care in protecting others; however, there is 
no obvious central authority to which every legal obligation is owed. Assuming we 
have a legal obligation owed to the court to comply with court orders, it seems clear 
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There are two problems with the quoted claim. First, it clearly begs the 
question against legal positivism. Second, the U.S. Constitution’s Fugitive 
Slave Clause and the statutory Fugitive Slave Act of 1850 are obvious 
counterexamples to the claim we can’t identify the content of the law 
without considering its moral force, as well as to OT.17 As a general matter, 
a statute that prohibits intentionally killing a person for any reason than 
those permitted by the law itself can be interpreted simply by consulting 
the statute – when the statute is clear enough to convey reasonable notice 
of what behaviors are prohibited, as is required of criminal law in the U.S. to 
satisfy the Due Process Clause of the Fifth and Fourteenth Amendments to 
the U.S. Constitution.

Chapter 6 is, for the most part. a sensible discussion of the case of 
Roy Moore’s refusal to conform to the constitutional rule prohibiting the 
establishment of a state religion, which has been interpreted to preclude 
displaying religious symbols in courts and legislatures. But this case doesn’t 
need as much discussion as it gets. It is largely uncontentious, even among 
political conservatives, that the removal of Moore from state office was 
justified both from the standpoint of legal rules and from the standpoint 
of moral rules – or, as the matter is commonly put, justified all things 
considered. But Hershovitz conflates the two issues of justification, asserting 
without defense that „[the claim] that Moore had a duty to follow the rulings 
of the federal courts – is a moral claim every bit as much as it is a legal one“ 
(138).

Again, this begs the question against the standard view that law and 
morality are distinct systems. The standard view is not only more elegant; it 
is far more intuitive and more in line with our conceptual and legal practices. 
While one might, I suppose, make an argument to the effect these practices 

that the obligations created by most criminal and civil laws are not owed to judges, 
legislators, or members of the executive branch. As Hershovitz helpfully explains 
the problem: „Smith’s question is troublesome for its invocation of obedience. 
Asking whether we are obligated to obey the law suggests that the primary way 
in which law makes a moral difference is through the exercise of authority“ (116).
17 The Fugitive Slave Clause provides as follows: „No Person held to Service 
or Labour in one State, under the Laws thereof, escaping into another, shall, in 
Consequence of any Law or Regulation therein, be discharged from such Service 
or Labour, but shall be delivered up on Claim of the Party to whom such Service or 
Labour may be due.“ Article 4, Section 2, U.S. Constitution. The Fugitive Slave Act of 
1850 was enacted to ensure that southern states complied with the Fugitive Slave 
Clause. 
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should be revised (or „reengineered“),18 Hershovitz makes no such argument 
– and this is because there is simply no need to talk about such matters 
in a different way. The standard view does all the work that MPT and OT 
do but without denying what is a truism, given the way we use the words, 
that law and morality are separate systems. Adopting OST would require 
revising much in our conceptual practices without any obvious redeeming 
social benefits.

Chapter 7 argues for the surprising claim that lawyers have moral 
expertise whereas philosophers, including moral philosophers, lack it. Moral 
philosophers should not be thought to have such expertise, on Hershovitz’s 
view, for a variety of reasons, including that the problems they work on are 
either too general (presumably in the case of ethical theory) or too specific 
(presumably in the case of applied ethical issues). Though that claim is not 
obviously absurd, he argues, much less plausibly, that lawyers have moral 
expertise because they study a wide variety of moral issues:

If I am right [...] that moral expertise exists, [...] then it 
follows that lawyers are moral experts, at least for a narrow 
but important set of moral questions. They are the sorts of 
questions that lawyers study, in a sustained way, starting in law 
school and continuing through their careers (156).

The argument that lawyers have moral expertise depends critically, of 
course, on OST and hence begs the question against the standard view. 
However, it is worth noting, against OST, that the only courses required of 
law students that explicitly deal with morality are exclusively concerned with 
the professional duties that lawyers owe to their clients and to the courts. 
Every other required course is concerned with the statutes and common 
law decisions pertaining to that area of law. One can, I suppose, count those 
latter courses as courses in morality but only if one thinks that statutes 
and common law necessarily establish the content of morality. Putting aside 
the facial implausibility of that latter claim, it is difficult to reconcile with 
Hershovitz’s view that morality is objective and hence practice-independent 
in character.

18 Conceptual engineering is concerned with engineering new concepts and 
reengineering old concepts that need revision because they are problematic in some 
way. See, e.g., Chalmers 2018. It is crucial to note that this is not just being done 
by academics; gender concepts are being reengineered both among the academic 
community and among the general public.
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The book concludes with an Appendix that answers „FAQs“,19 most of 
which are concerned to situate Hershovitz’s views pertaining to positivism, 
classical natural law theory, and Dworkin’s interpretivism. If forced to 
complain about the Appendix, which is, on my view, the strongest discussion 
in the book by far, I think that many of these questions would have been 
more helpfully answered in the chapters – and especially in the Introduction.

If one has any doubts that Hershovitz’s theses are metaphysical, the 
Appendix makes clear that he intends his theses as a conceptual claim about 
the nature of law and morality. Given, for instance, that he pits his MPT 
against the various conceptual theories of law, it is fair to assume he intends 
MPT as a claim about the nature of law – that is, as a claim that purports to 
be necessarily true of law as such – and, moreover, one that is objectively 
true in the sense that its truth value does not depend at all on what we do 
with our conceptual or legal practices.

Hershovitz is forced to claim that his theses are objective truths about law 
because they are utterly detached, as he often delights in boasting, from the 
views of lawyers, philosophers, and ordinary folks. And, in all fairness, it is 
not obviously preposterous to think both that there are such objective truths 
about the nature of law and that we can be mistaken, even collectively, about 
our views.

However, there are conspicuous limits on how much a theory of the 
nature of law can conflict with what we do with words and still remain 
plausible. Claiming we are all mistaken in believing such truisms as that law 
consists of norms is analogous to claiming, for instance, we are all mistaken 
in believing the concept of bachelor applies only to human beings. On this 
weirdly revisionist view, all male dogs would really count as bachelors, 
regardless of our social practices, because they cannot marry. For this 
reason, Hershovitz’s theory amounts to an error theory of law that – despite 
having an enhanced burden of proof, like all error theories – is rarely given 
even minimal support.

Either way, none of the cases that Hershovitz discusses in the chapters 
provides any support for the claim that legal obligations are ontologically 
identical with moral obligations because they are all logically consistent 
with the standard view that they are ontologically distinct, which is implied 

19 It is indicative of the high esteem in which Hershovitz holds himself and his 
views that he characterizes these questions as „FAQs“ – as if the world is as familiar 
with his views as it is with, say, social media apps like Facebook and Instagram. 
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by the claim that law and morality are separate systems. There is simply 
nothing in the book that provides even a prima facie reason to question the 
standard view.

There’s an easy way to see this; and Hershovitz is aware of the problem. 
To even get his view off the ground, he must assume objective morality 
exists. That is not necessarily problematic, given that most of us assume this. 
But what is problematic is that he links skepticism about the existence of an 
objective morality to skepticism about the existence of law:

I won’t try to talk you out of your skepticism here. What I 
will say is that, if you are skeptical about moral claims, you 
should be skeptical about legal claims too (194).

This is just question-begging nonsense; and it is patently false. Anyone 
who has ever been charged with a crime or had to defend a civil suit in 
court knows we have a legal system that consists of norms that govern our 
behavior. Indeed, I doubt one could find any competent adult in the U.S. who 
does not know we have a system of law. We are as epistemically justified 
– and obviously so, on any standard of epistemic justification that does 
not require Cartesian certainty for empirical knowledge – in believing that 
triviality as we are in believing the claim we need to eat to survive.

What we are not obviously justified in believing is that there exists an 
objective morality – though I share his belief that there is. This is why moral 
skepticism is a viable position and one commonly seen among students in 
introductory courses in ethics who struggle to understand, as is sensible, 
how there could be objective moral truths. Moral skepticism takes two forms 
– one epistemological and the other ontological. Epistemological moral 
skepticism is the position that, even if an objective morality exists, we do 
not have reliable epistemic access to any truths about it.20 Ontological moral 
skepticism is the position that there is no objective morality.21 Again, the 
point here is not to endorse either form of skepticism, but simply to point 
out that we lack an obvious argument that would establish the existence and 
knowability of an objective morality.

Far more worrisomely, Hershovitz also assumes that there are objective, 
and hence mind-independent, truths about the nature of a kind – which 
poses a very different problem than those concerned with the existence 
of an objective morality. But even if that counterintuitive claim is true, it is 

20 For a general discussion of moral skepticism, see, e.g., Sinnott-Armstrong 2024. 
21 Ibid.
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simply not clear how any ordinary mortal could have epistemic access to 
the nature of a kind as it is determined independently of anything we do 
down here with language. However, even if there are God’s-eye truths about 
the nature of law,22 discerning them would require a God’s-eye perspective 
that none of us can plausibly claim to have. Given that Hershovitz so often 
rejects conceptual claims about law, which positivists and anti-positivists 
accept as truisms about the nature of law, he seems to think (and sometimes 
insinuates as much) that he has more reliable epistemic access to the nature 
of a kind, as determined independently of our conceptual practices than the 
rest of us do; it seems clear that he cannot reject so many claims that are 
accepted by both academics and layperson if he is concerned with how the 
nature of law is determined by our conceptual practices.

One can, of course, sensibly be skeptical about much having to do with 
law. One can, for instance, justifiably be skeptical about the contentious 
claim that there are always right answers in the law for hard cases, as well 
as about the conflicting claim that the law does not always provide right 
answers to hard cases. One can even be justifiably skeptical of the idea that 
there are any right answers at all to even easy cases.

What one cannot be sensibly skeptical about is the claim that law exists 
– regardless of whether morality is objective. Because Hershovitz falsely 
conflates law and morality, he is forced to equate moral and legal skepticism; 
whatever benefits this might yield, which are never explained, conflating 
moral and legal skepticism comes at the prohibitive cost of having to deny 
claims that count as truisms given the way we use the words – for no 
apparent reason and to no evident advantage.

Hershovitz’s view that the point of law as such is to rearrange our moral 
relationships is also strikingly implausible. Far more plausible is the claim 
that its point is to prevent enough violence to enable us to live together in 
comparative peace so that we can benefit from social cooperation – i.e., to 
keep us out of a Hobbesian state of nature; after all, every legal system in 
human history has criminalized violence and backed those prohibitions with 
stiff sanctions. We might, I suppose, sometimes use law simply to rearrange 
our moral relationships, though that is not something I have ever done, or 
even seen done, and is certainly not true of criminal law and the contempt 

22 While the problem is analogous to the problem of explaining how beings like us 
have access to objective moral truths (assuming there are such truths), it strikes me 
as more difficult. One might reject the claim there are objective moral truths, but 
that claim is coherent. It is hard to make sense of how there could be such objective 
truths about the nature of things.
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sanction that backs court orders. However, law cannot do this – or, for that 
matter, anything else it is intended or contrived to do – without at least 
minimally keeping the peace.

The claim that the basic point of law is to keep the peace might be 
contentious among anglophone conceptual jurisprudents but not among 
normative political philosophers who do legitimacy theory – including 
Dworkin. And the reason for the latter is not difficult to see: one need only 
look to what is happening in Haiti after the fall of the government to see why 
political philosophers almost universally accept this claim. As CNN described 
the tragic horrifying situation as it began unfolding recently in Haiti:

For three weeks, Haiti’s capital has been trapped in a gory 
cycle that far exceeds the kidnapping and gang violence for 
which it was already known. An insurgent league of heavily 
armed gangs is waging war on the city itself, seeking new 
territory and targeting police and state institutions. Scared and 
angry, vigilante groups are blocking off their neighborhoods 
with felled trees and chains, killing and burning outsiders 
suspected of gang membership. It’s the only way, they say, to 
defend themselves. Human remains are lying in the streets, 
yet the multinational security mission long touted by Haiti’s 
neighbors as a game-changer for its gang problem is nowhere 
to be found (Stephens Hu et al. 2024).

In essence, this amount to the war of all against all that Hobbes predicted 
will happen in any anarchic condition. It is true that Haiti differs from more 
affluent nations in that it has struggled with brutal, life-threatening poverty 
throughout the course of its history. However, it would be hubris to think we 
in more affluent nations could dismantle the coercive machinery of the law 
without deteriorating into a state-of-nature scenario like this.

It might take us a little longer to descend into such profoundly harmful 
chaos. But, given human nature and our material circumstances, as they 
will be increasingly impacted – and in frighteningly negative ways – by 
artificial intelligence and climate change, it is plausible to surmise that 
eventually such chaos would find its way into even the most placid suburbs. 
The idea that the basic point of law is to rearrange our moral relationships 
is preposterously optimistic about our ability to get along in a world of 
increasingly acute material scarcity where we must compete for everything 
– including romantic companionship. We can’t even get along on Instagram 
– and neither AI nor climate change has eliminated jobs or career prospects 
of large segments of the population...yet!
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There is one consistently irritating feature of the book that warrants a 
comment before I close this out. Hershovitz is unable to content himself 
with just expressing his disagreement with existing theories of law. Instead 
he feels an inexplicable need to dismiss them with an almost Trumpian 
arrogance and glee; as Trump absurdly boasted at the 2016 Republican 
National Convention, „I alone can fix it“ (Applebaum 2016).

One recurring example of this, as noted above is that he insists on 
using the word clutter to describe the entire history of contemporary legal 
philosophy:

My plan in this book is to cut past some of the clutter, so 
as to provide a concise account of the idea that law is a moral 
practice. That means that, for the most part, I won’t engage 
these philosophers or the many others who have made 
important contributions to the debate (11, emphasis added).

and

I haven’t yet used any of the labels that pervade philosophical 
discussions about law: positivism, natural law, realism, and 
the like. I will have a lot to say about them later on, but they 
are part of the clutter that I want to cut past. The positions 
these labels name presuppose particular ways of thinking 
about the problems in jurisprudence – ways that can be 
counterproductive (15, emphasis added).23

But, far and away, the most offensive remark that Hershovitz makes in the 
book comes in the context of a discussion of Antonin Scalia’s textualism and 
is directed at positivists, the people – rather than at positivism, the theory: 
„Hart’s partisans sometimes suggest that lawyers, like Scalia, insist that there 
is law, even where there are no shared tests for identifying it, simply in the 
hopes of hoodwinking people“ (49). This is not just false and disrespectful. It 
is astoundingly unprofessional – and Hershovitz should know better.

While there are a number of interesting discussions in Law is a Moral 
Practice, the book is marred by Hershovitz’s tone, unsound reasoning, and 
assumptions. To be as candid in assessing the book as he is in assessing any 
view he disagrees with, its most basic problem is Hershovitz’s outsized ego. If 
he had gone into writing this book with even the slightest inkling of humility 

23 It should be noted that he never gives an example about how these „ways of 
thinking“ can be „counterproductive.“
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or fallibility, the book would have been much better. Although he would still 
have a steep hill to climb defending OST, MPT, and OT, he would not missed 
so many opportunities to defend these claims because he would not have 
dismissed the rest of us and might have learned something important about 
how play this game in a civilized way.
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‘The Pope. How many divisions has he?’

Attributed to Joseph Vissarionovich Stalin

The incumbent Pope Francis is the 266th pontiff of the Roman Catholic 
Church and it is now almost 2,000 years since the first one was inaugurated. 
Given such a long history, it is not surprising that some of the pontiffs have 
been rather controversial. The reign of Alexander VI (born Rodrigo de 
Borgia) from 1492 to 1503 is often considered controversial, and this label 
is used more as a courtesy to the spiritual institutions, as history books and 
literature about his time in power have provided so few kind words.

Moving closer to the present day, it is evident that the 20th century 
also had its share of controversial popes. The book under review is about 
one of them – Pius XII (born Eugenio Pacelli), who ascended to the papal 
throne, i.e. St. Peter’s throne, on 2 March 1939, and reigned for almost 
20 years. Accordingly, the book examines the head of the Roman Catholic 
Church who was a controversial historical character, at the time marked 
by uncontroversial, indisputable evil of the most horrible sort. Those 
whose view of the pope is favourable (Blet 1999, Hesseman 2022) argue 
that in those dark times Pius XII did everything that could have been done. 
Those who think differently consider him to be ‘Hitler’s Pope’ (Cornwell 
1999). In contrast, David Kertzer lets the reader judge the pope and his 
accomplishments, or rather the lack of them, providing ample facts arranged 
in a very orderly and logical manner, as the ground for such a value 
judgment. These facts are occasionally supplemented by Kertzer’s own, not 
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at all imposing, almost unassertive considerations of the topic. The facts 
that are provided in the book include those based on the insights into the 
recently opened the Vatican archive of Pius XII, since Pope Francis decided 
that this Vatican archive would become accessible for academic research in 
March 2020.

At the very beginning of the book, the author points out that the newly 
accessible archive materials should be considered in the context of the 
time. They should not be pondered in isolation, but in conjunction with 
previously accessible Vatican archive material, as well as archive material 
of other countries, especially the great powers of that era. By consistently 
adhering to these methodological guidelines, the author provides the reader 
with a detailed report on every momentous event from two viewpoints. For 
example, on the one hand, the reader is provided with an insight into a note 
(request or appeal) of a government of a country that is submitted by its 
envoy (ambassador, in contemporary parlance) to the Holy See, followed by 
the materials for the meeting with that envoy that were prepared for Pius XII 
by the Vatican’s secretariat of the state, and memorandum from that meeting, 
written by the Vatican’s officials. Furthermore, the reader is also acquainted 
with the memorandum of the very same meeting written by the envoy and 
his evaluation of the meeting – both dispatched by the cable to the ministry 
of foreign affairs of the country in question – providing information not only 
on how the meeting was, what were the contents and outcome, but also on 
the reasons for such outcome. What follows is the author’s interpretation of 
the event in the context of ongoing developments and his explanation of the 
reasons for such outcome.

Fully equipped with these archival materials and having the strong 
determination to provide the reader with a comprehensive and clear picture 
of the earthly endeavours of Pius XII, the author crafted a voluminous novel-
like chronicle of his reign at the time of the Second World War, with an 
appropriate prologue. On the one hand, the prologue deals with the ascent 
of Cardinal Pacelli to the Papal throne, and on the other hand, it covers the 
development of the institutional framework that Pius XII faced when he took 
the office/throne.

Regarding the first issue, the future pope spent nearly his entirely priestly 
career in the corridors of the Vatican, serving the leadership of the Roman 
Catholic Church. He was, notably, papal nuncio to Germany for 13 years, 
starting in 1917. The time in Germany left a lasting impression in him, 
not only regarding the perfect German language he practised. Before he 
ascended to the throne, for nine years he had been the Vatican’s secretary 
of state – second only to the pope (Pius XI at the time) in terms of influence 
and leverage.
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As to the second issue, the status of the Vatican was resolved only in 1929 
by the Lateran Agreement between Italy and the Roman Catholic Church – 
the Vatican became a sovereign state. The Italian dictator at the time was 
not a calm, decent and reasonable person, meaning he had latitude for 
credible threats of rescission of the agreement or at least non-fulfilment of 
the obligations from its provisions, especially considering the asymmetry 
of the (earthly) power between Italy and the Vatican. Furthermore, it was 
only in July 1933 that the Concordat between Germany and the Vatican 
was concluded. The German dictator, contrary to the Italian one, was not a 
man of threats, but a man of action. From day one of the enforcement of the 
Concordat, he started to violate its provision, of course, against the interest 
of the Roman Catholic Church and its flock in Germany. If anything, he was 
consistent, as he violated all agreements that he concluded and signed. For 
example, immediately after the inauguration of Pius XII, Hitler violated 
Germany’s obligations from the infamous Munich Agreement, invaded 
Czechoslovakia and dismembered that country. Pius XII was silent about 
that. He was also silent later. Throughout his papacy he was always silent 
about Hitler and his deeds.

This (wartime) chronicle has elements of a historical novel.1 There are 
many characters, and it is beyond any doubt who is the central one. This 
writing style enables the reader, if they wish, to step into Pius XII’s shoes, 
and to try to guess what were his beliefs, motives, aims, and how he made 
his decision, and to try to understand his reasoning – the mechanism which 
resulted in his actions or, in many cases the lack thereof. That does not 
necessarily mean that the reader should sympathises with him or justify his 
conduct.

In his book, Kertzer provides ample evidence based on which the reader 
can positively conclude that Pius XII, in his official earthly considerations, was 
interested only in the Roman Catholic Church as an institution, maintaining 
its prestige, the way he felt it, the protection of its social influence, and the 
increase of its non-spiritual power. Pius XII did not differentiate the Church 
from himself. Accordingly, he was interested in all those issues for himself. 
Furthermore, according to the author, the pope dreamed of becoming – 
a peacemaker. What a dream: to be a person who would intermediate 
between two sides and to be glorified for bringing the peace that would 

1 This is only to say that Kertzer’s book features some elements of a novel. From 
the other viewpoint, this is not to say this book is a novelised history – an approach 
in which historiographic insights on some events are disclosed in the form of the 
novel, like, for example, Lenin’s travel from Zurich to Petrograd in 1917, organised 
so well by the German government (Marridale 2016).
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end the bloodshed! Nonetheless, the German envoy to the Vatican, cited in 
the book, cheerfully reported that it was the pope who believed that such a 
peace should be based on justice. Since justice can mean anything – and the 
information about the pope’s beliefs comes from the German envoy – the 
author of this review presumes that peace based on justice is the one in 
which Germany is triumphant and a peace that is not based on justice is the 
one achieved by the Treaty of Versailles after the First World War.

Removing God from the equation, what did Pius XII believe in? According 
to the evidence in the book – in autocracy (a right-wing one, of course). He 
despised democracy and was horrified by communism, needless to say, not 
because it lacks democracy. He was repulsed by liberalism and disgusted by 
the constant liberal preaching that church and state should be separated. 
He firmly believed that the church, as an institution, i.e. the Roman Catholic 
Church, meaning his church, should decide about public policies, though 
without (political) consequences for its decision.

The reader wonders whether Pius XII believed in anything else beyond God. 
For example, in the desirability of ubiquitous peace on Earth, in the peaceful 
resolution of disputes, in equality of all people, and non-discrimination due 
to race or confession. Did he believe in tolerance and other things considered 
today by many as empty slogans of political correctness? The answer to all 
these questions should indirectly be inferred by the answer to the other one. 
With whom did Pius XII conclude the accord? With none than – Adolf Hitler. 
He could have hardly found more horrific Mephisto.

According to the book, the accord was built step by step. On the occasion 
of the first Hitler’s birthday during Pius XII’s pontificate, on 20 April 1939, 
Pius	XII	instructed	his	nuncio	in	Germany	to	personally	deliver	to	the	Führer	
the pope’s best birthday wishes and ordered (the Roman Catholic Church is 
a strictly hierarchical organisation) all the Catholic church bells to peal in 
celebration, as priests and their congregation prayed for God’s blessing upon 
the	 Führer.	What	 a	 harmony!	 This	 action	 demonstrated	 a	 clear	 alignment	
of the Roman Catholic Church with the Nazi regime. For the record, all that 
happened slightly less than three months after Hitler’s Reichstag Prophesy 
speech (30 January) in which he announced the ‘annihilation of the Jewish 
race in Europe’ in case of a war – a war he was planning and actively 
preparing (Browning 2004).2

2 ‘If international finance Jewry inside and outside Europe should succeed 
in plunging the nations once more into a world war, the result will be not the 
Bolshevization of the earth and thereby the victory of Jewry, but the annihilation of 
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The next steps followed. In 1939, the year in which the Second World War 
commenced, secret negotiations between Germany and the Vatican started 
and they were successfully concluded the following year. These negotiations 
are documented in detail in newly accessible Vatican archive materials, 
providing not only hard evidence that these secret negotiations actually 
happened, but also revealing their content. Hitler’s personal envoy Philipp 
von Hessen sought, on behalf of his principal, improvement of relations with 
the Vatican, meaning the pope’s commitment not to speak publicly about 
‘the racial issue’, and that the Roman Catholic Church in Germany, specifically 
in the Reich (with a substantially increased number of Catholics after the 
Anschluss and annexation of Sudetenland) would not interfere with political 
issues. Pius XII went one step further. It was important for him to convince 
Hitler’s personal envoy that the Catholics of the Reich would no longer face 
any conflict in loyalty between the Church and the state. The author points 
out that such successful secret negotiations paved the way for the visit of 
German Minister of Foreign Affairs Joachim von Ribbentrop to the Vatican 
in March 1940. The Reichminister was delighted with the visit, as Pius XII 
clearly and unequivocally claimed that there was no ‘political Catholicism’. 
In short, the Roman Catholic Church did not contest Nazism. Furthermore, 
Pius XII emphasised to his guest that there was no reason for the Vatican to 
interfere with the ‘historical processes’ in which, from the political point of 
view, the Vatican was not interested. Translation of the pope’s statement: 
Germany can attack whomever it likes, invade whomever the way it likes, 
Germany can do whatever it would like to do, the Vatican would not interfere 
in it, and the pontiff of the Roman Catholic Church would not be publicly 
speaking about it. It was not surprising that von Ribbentrop was extremely 
pleased with such a successful visit – and so was the one who sent him on 
that mission.

Pius XII swiftly demonstrated that he was a person who honoured 
his words. He did not interfere, and he did not publicly speak – about 
anything. Not only was his very first encyclical in his pontificate (the war 
has already started) tightly packed with uncommitting general statements 
about universal brotherhood and hard times for mankind, but Poland and 
its horrible disaster were not mentioned in this very document, let alone 
condemning those who were responsible for that horror. It was precisely 
at that time that the pogrom of the Poles, both the laypeople and clergy of 
the Roman Catholic Church in Poland was taking place and, with the papal 

the Jewish race in Europe.’ A translation of the entire speech can be found at: https://
en.wikisource.org/wiki/Adolf_Hitler’s_Address_to_the_Reichstag_(30_January_1939), 
last visited July 23, 2024.

https://en.wikisource.org/wiki/Adolf_Hitler’s_Address_to_the_Reichstag_(30_January_1939)
https://en.wikisource.org/wiki/Adolf_Hitler’s_Address_to_the_Reichstag_(30_January_1939)
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silence – was also accelerating. Accordingly, it is not surprising that in 
the following years Pius XII never publicly referred to any of the German 
aggressions on the neutral countries (the list is long), never mentioned the 
Luftwaffe bombing of civilian quarters of cities around Europe (again – a 
long list), never reacted to the Wehrmacht and SS atrocities and massacres 
of civilians, nor condemned Italian entry to aggressive war.3 None of 
that happened. Although, according to the insights from the book, many 
governments appealed to the pope to do exactly that.

Here comes the most difficult word – the Holocaust. Did Pius XII know 
about it? Did he comprehend the scale of what was happening? Based on 
the insights from the book, supported by evidence from the documents from 
the Vatican archive, the unequivocal answer is – yes. The first reports about 
the Holocaust started arriving in the Vatican in the autumn of 1941, from 
Italian (of course Catholic) military chaplains embedded in the Italian units 
on the Eastern Front. This was before the Wannsee Conference, at the time 
when SS extermination squads (Einsatzgruppen) started the implementation 
of the Final Solution by shooting hundreds of thousands of Jews in the 
occupied part of the Soviet Union. Even if the pope did not trust the reports 
about the Holocaust that were coming from the Allies, even if he discredited 
these reports as biased and the numbers in them as propaganda-motivated 
exaggerations – the reports by Italian Roman Catholic chaplains from the 
Eastern Front were highly reliable.

What did Pius XII do? He kept silent. He never mentioned the word 
‘Jews’. Let alone ‘Nazis’. Nonetheless, let us remove announcements from 
the equation, the question is: did Pius XII do anything behind the scenes? 
He only intervened on behalf of baptised Jews, those who had converted 
to Catholicism, that they should not be treated the same way as those who 
were defiant and who had not changed their confession. Since those who had 
converted were from that moment under the auspices of the Roman Catholic 
Church, they should be protected – not for their own sake, but because of the 
Church which should be revered.

3 Quite the contrary, the Roman Catholic Church, i.e. its leadership, publicly 
endorsed the decisions of the Italian government/dictator to step into an aggressive 
war both in 1939 (occupation of Albania) and 1940 (aggression against France and 
Great Britain) and, according to the insights from the book, the ministers of the 
Roman Catholic Church in Italy appealed to the flock to back Mussolini, to support 
the war leader in the hard times for the country. For Italians, things would become 
much harder in the following years.
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Honouring the Roman Catholic Church was sacrosanct for Pius XII. A 
piece of evidence supporting this insight is a document from the Vatican 
archive, revealed in the book. According to the document, it was Pius XII 
who complained in early January 1940, through a clandestine envoy, to 
Adolf Hitler about the discrimination of Catholics in Germany and the 
scorning of the Roman Catholic Church in the country. As an example of 
this discrimination practice, the pope pointed out that Catholics could not 
be promoted within the SS if they did not denounce their affiliation to 
the Roman Catholic Church. What an injustice – a good Catholic could not 
become even Standartenführer! For Pius XII it was not an issue what on 
Earth a Catholic was doing in this murderous organisation, and in his eyes, 
there was no contradiction between the Christian values and the values 
cultivated within the organisation headed by Heinrich Himmler.4 The only 
relevant issue for the pope was that those who managed to negotiate such 
a schizophrenic dualism could not advance in this criminal organisation, at 
least at the same pace as other devout Christians.5

How can such behaviour on the part of Pius XII be explained? The author 
provides ample evidence based on which the reader concludes that it was 
the pope’s political calculation that this was the best way (in the already 
developed framework for relations with the Nazis) to protect the interests 
of the Roman Catholic Church. It is interesting to explore the details of this 
calculation. The point is that the German government authorities constantly 
violated the provision of the Concordat to the detriment of the Roman 
Catholic Church in the Reich, i.e. Germany. Pius XII did not trust Hitler and 
did not believe in his promises – instead, the pope was only monitoring his 
deeds. However, Pius XII considered the fate of the Roman Catholic within 
the wider picture – a global one, but predominantly European. Up to the 
second half of 1942, the pope was convinced that Europe’s postwar order 
would be a Nazi one. His political calculation was based on that assumption, 
since he was a sovereign without earthly power, without divisions (infantry 
or armoured) – all these things the Nazis had – but he wanted to preserve 
and enhance the power of the institution he headed. Considering all these 

4 Himler himself was a baptised Catholic, and he was brought up in a devout 
Roman Catholic family in Bavaria. Obviously, he previously managed to resolve 
the issue of promotion, since even as Catholic he was promoted to the rank of 
Reichsführer-SS – the highest rank in the SS. Furthermore, his sole superior was 
born into an Austrian family of devout Catholics.
5 Legally speaking, SS (Schutzstaffel) was proclaimed a criminal organisation 
only	 in	 1946	 by	 the	 decision	 of	 the	 International	 Military	 Tribunal	 in	 Nürnberg.	
Nonetheless, its undisputed criminal reputation this organisation acquired much 
earlier, and it was Kristallnacht, the November 1938 pogrom of Jews in Germany, 
that can convince every sceptic about the true nature of the SS.
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things, the author concludes that the reason Pius XII did not stand up to 
Hitler – was not to infuriate the future victor. It was the pope’s inferiority 
based on fear.

Nonetheless, if there were any second thoughts during the following 
(1942/43) winter, in mid-1943 it was clear even to Pius XII that the 
postwar world would not be Nazi-dominated after all. Did this shift of 
strategic constellation change anything about his stance? Did the pope, after 
this revelation, condemn Hitler, Nazism, German aggressive war and the 
Holocaust? Not at all – everything remained the same. It is the pope’s other 
political calculation in 1943 that produced the same outcome, according to 
the book. It is the Red Army, a godless pack in the pope’s interpretation, 
that was advancing into Europe from the East and, according to Pius XII’s 
assessment, only Hitler and Nazi Germany were the bulwark that could save 
Europe from the communist plague. Accordingly, the savour of Western 
civilisation was not to be denounced or infuriated. The shortsightedness 
of this political calculation by the pope was demonstrated by the fact that 
the Red Army (contaminating all the taken territories with communism) 
reached the Elbe and was unable to move further westward only because 
of the Western Allies and their armed forces – not because of Nazi Germany 
and the completely shattered Wehrmacht.

Nonetheless, notwithstanding a flawed conclusion and completely missed 
political calculation, the pope’s reasoning provides insight into his way of 
thinking. According to the author, Pius XII was not a person of strong moral 
convictions or clear political vision but rather the head of the church who 
made his decisions according to their short-term usefulness. The author 
supports this insight with a number of archive documents that clearly testify 
to how the pope’s decisions were prepared, what was, for example, the 
process applied in the case of considering requests or appeals of various 
countries or even clerics of the Roman Catholic Church related to the war 
events. Everything was done step-by-step, in a calm and piecemeal way, with 
responsible officials and advisers being engaged, starting from the Vatican 
secretariat of state, they provided their opinion and recommendations – 
without any rush – and at the end of this time-consuming process, it was 
Pius XII himself who made the decision, based on the current suitability, 
considering only the interests of the Roman Catholic Church as an institution, 
as interpreted autonomously by the pope himself.

The reader wonders whether the pope’s undisguised pragmatism can 
explain his deeds, especially those related to Hitler and Nazi Germany. 
Is there something else, besides cynical pragmatism? Reading the book 
provides two fascinating, even shocking pieces of information.
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The first one is almost grotesque. The British envoy had been told that 
Pius XII had hoped that there would be no ‘coloured’ servicemen – effectively 
Black soldiers, Afro-Americans, according to the modern politically correct 
vocabulary – among Allied troops that will be garrisoned in Rome. The pope 
probably thought that they would contaminate Rome.6 The reader infers 
that it is not colour in itself that is the problem, since black was the colour of 
uniforms of SS units that in 1943 conducted a massive raid on Jews in Rome 
and their deportation to Auschwitz-Birkenau and perpetrated wholesale 
shooting of the local (Catholic) population due to the partisan actions. In 
that case, the black colour was not a problem for the pope. The reader 
cynically concludes that the problem of the promotion of Catholics in the SS, 
which the pope had complained about to Hitler several years earlier, must 
have been solved.

The second piece of information is sinister. In mid-March 1943 the papal 
nuncio in Istanbul, Bishop Angelo Roncalli (later Pope John XXIII), sent a 
dispatch to Pius XII in which he pleaded the pope to mediate with the head 
of Slovak puppet government, a Catholic clergyman Josef Tiso, to enable the 
transfer of one thousand Jewish children, who were awaiting deportation 
to Poland and certain death, to Palestine, via Turkey and with British 
authorisation. The pope delegated the preparation of this decision to the 
officials of the Vatican secretariat of state. Those officials pointed out in their 
reports, extensively referred to in the book, that such immigration of Jews 
to Palestine should not be allowed because it would ‘offend the religious 
sentiment of all Catholics and all of those who ... call themselves Christians’ 
and that Jews are ‘swindlers’. Accordingly, the recommendation of the State 
Secretary to the pope regarding the plea to rescue Jewish children for 
Slovakia was that nothing should be done. Accepting this recommendation, 
in May 1943 Pius XII refused the appeal of his own nuncio and informed 
him in a very polite letter that he would do nothing, and he did not contact 
the head of the Slovak puppet government, despite him being a Catholic 
clergyman. Quite expectedly, the Jewish children were deported to Poland 
and ultimately transported to Auschwitz-Birkenau.

6 When one starts down this path, then the things will be reduced ad absurdum. 
According to the book, in January 1945 the Vatican’s secretary of state officially 
complained to Allied authorities that a bordello was operating at a given location 
in Rome (street name and number are provided in the document) and that its 
customers were Black American GIs. Accordingly, at the time of the liberation of 
Auschwitz, the Vatican was concerned with brothel – though prostitution itself was 
not the problem, but rather the colour of the skin of the customers.
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The racism of Pius XII and the Vatican’s upper echelon pour out of these 
two episodes, and other very similar occurrences are also highlighted in 
the book. Nonetheless, this is not to say that racism and devotion to right-
wing autocracies are the only or even the basic explanation of the pope’s 
acquiescence to Hitler and Nazi Germany. Nonetheless, the reader concludes 
that this rather ideological explanation complements Kertzer’s primary 
explanation of short-term usefulness as the main driver of the pope’s 
obedience to Hitler, considering that Hitler’s arguments of brute power and 
trepidations, especially regarding the status of the Roman Catholic Church 
in the Reich, were clearly understood by the Vatican and worked extremely 
well. At the time when these arguments were substantially weakened by the 
actions of the Allied armed forces and substantial German military losses, on 
1 September 1944, in his radio broadcast dedicated to the commemoration 
of the fifth anniversary of the beginning of the Second World War (though 
without saying it started with the German aggression on Poland), in what 
was his first worldwide radio address since the liberation of Rome, among 
many general statements and empty declarations, Pius XII was only specific 
about focusing on how much Rome and Italy had suffered from the war 
(read they suffered due to the Allied bombing).7 Pius XII demonstrated that 
he was a person of consistency over time, a steadfast character, not to be 
shaken by events. When he chose a side, he stuck with it. Once aligned with 
Nazi Germany, always against the Allies!

Finally, when Hitler and Mussolini vanished from the Earth, when their 
accomplishments had been destroyed and ideas eradicated, in his Christmas 
address in December 1945, the pontiff of the Roman Catholic Church 
condemned totalitarianism – suddenly, out of the blue, the word ‘bloodshed’ 
appeared; it had been absent all those years – and he unequivocally 
denounced the power of the totalitarian state. In his dispatch to the Foreign 

7 It is worth noting that, according to the author, a letter to The Times, dated 4 
September 1944, offered ‘a common English view, expressed in a typically ironic 
way’. The author quoted the letter in its entirety, and it is worth done it again in this 
review: ‘I am sorry, indeed, if I have missed the Papal denunciations of Germany’s 
crimes; but I find that my friends are in the same state of woeful ignorance. In 
fairness to his Holiness, and for the instruction of your readers, perhaps you would 
permit your correspondent to give us the texts of the pronouncements condemning 
the German invasions of Poland, France, Holland, Belgium, Norway, Greece, Russia, 
&c., the systematic slaughter and torture of Poles and Jews, the mass deportations 
and vast robberies, the bombardments of Warsaw, Rotterdam, Belgrade, London, 
&c. I have been searching hopefully for such an utterance in your long report ... of 
the Pope’s broadcast address on the fifth anniversary of the war. I do not find it. 
There is nothing here to show the historians that the war was not begun by America 
or Greece’ (p. 487).
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Office, the British envoy to the Vatican laconically remarked that Pius XII 
had waited until (of the totalitarian states) only the Soviet Union remained, 
before he denounced totalitarianism.

After all that has been written so far, perhaps the reader of this book 
review may conclude that there are extremely few nice things to be said 
about Pius XII. Accordingly, it is reasonable to ask the question: what makes 
him a controversial figure? What has been written about the pope by those 
who praised him, justified his deed, or only had some compassion for him? 
Kretzer leaves the defence of Pius XII to one of his most eloquent and 
sophisticated defenders (Blet 1999). According to Kertzer, with extensive 
quotations from the source, two of Blets’ insights are relevant: two basic 
explanations and justifications of the pope’s silence.

The first one is that the pope’s public condemnation of Nazis would not 
have produced any gain for the prosecuted and would have only worsened 
their position. Kertzer has no second thought about this explanation and 
justification, pointing out that the mechanism of the Final Solution had 
already been moved into the top gear of annihilation and no words or deeds 
by the pope could make things any worse than they already were.8 The aim 
for the extermination Europe’s Jews had already been set to 100 per cent. 
The effective percentage of extermination of the Jews depended basically 
on the answers to technical questions, whose solving had been allocated to 
Adolf Eichman et al.

Nonetheless, Kretzer uses this claim to develop an essential counterfactual 
argument. Some (perhaps a substantial segment) of those who participated 
in the Holocaust, who directly or indirectly killed people, were, at least 
nominally Catholics, hence the appeal of the pontifex of the Roman Catholic 
Church could have influenced their actions, created some anxiety in them, 
or triggered some second thoughts about what they were doing. Perhaps 
some of those Catholics would not have unconditionally obeyed the 
orders they received. Defenders of the pope (Hasemann 2022a) reject this 
counterfactual hypothesis, and this attitude is explained by assuming that 
the pope’s message would not have reached the German public, considering 
the efficiency of the Nazi propaganda machine and the iron grip on the media. 
Nonetheless, there is a persuasive counterargument to this assumption 

8 As demonstrated (Browning 2004; Longerich 2021) there was no single 
decisive moment in the implementation of the Final Solution, not even the Wannsee 
Conference, but rather there was a set of incremental steps of intensifying the 
murderous actions that resulted in millions of deaths in the Holocaust. Nonetheless, 
it is indisputable that the extermination machine of the Holocaust started to operate 
at full power in the first half of 1942. 
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(Parks 2022). For Catholics, the media were hardly necessary for spreading 
the word – the pulpit sufficed. For millennia, it has been the words of the 
priest that made a substantial impact on the flock; state propaganda and 
media control simply cannot influence these words and the message from 
the pulpit. The Roman Catholic Church is and has strictly been a hierarchical 
organisation and anything that comes from the top – from the pope – is 
inevitably received in the most remote parishes and military units with 
chaplains regardless of how far away they have been deployed. The reader 
of this review can check how persuasive this claim is by looking at the recent 
history of the Roman Catholic Church in Eastern Europe, during the Soviet/
communist period, as communist media control and propaganda were 
comparable to those of the Nazis.9 What would have been the magnitude of 
the effect of introducing anxiety in the souls of executioners and any second 
thoughts in their minds? This is an open question and the answer to it is 
highly speculative. Perhaps those effects would have been negligible, but the 
words of the priest condemning the Holocaust could not have worsened the 
position of the Nazi victims, which is claimed in the first line of the defence 
of Pius XII and the justification of his silence.

The other excuse, even justification for the silence of Pius XII (Blet 
1999), with substantial euphemisms and Aesopian vocabulary, is basically 
the argument that the pope’s condemnation of Hitler would have divided 
the loyalty of the German Catholics. In Kertzer’s words, because he wished 
to make things clear for the reader of his book, Pius XII realised that with 
his public denunciation of Hitler, German Catholics, those at the reins of 
the Reich, and the number of that Catholic population was considerable, 
(slightly more than 30 million), would have to choose between Hitler and 
the Roman Catholic Church.10 If that had been the case, it is quite possible 
that a substantial number of the Catholics would have chosen – Hitler, and 
not only because of fervent Nazi propaganda. Such a choice would not 
only have undermined the institution of the Roman Catholic Church, its 
might and influence, as well as the prestige of its incumbent pontifex, but 

9 Perhaps the best historical episode that confirms this thesis is the activities of 
the Roman Catholic Church in Poland during the communist period, described in 
detail by Connely (2020). Even at that time, the pulpit was untouchable – out of 
reach of earthly power, regardless of how unscrupulous it was. There is no reason 
to doubt that the outcome would have been the same in Nazi Germany.
10 According to the population census from 17 May 1939, the total population 
of the Reich (after the annexation of Austria and Suddetenland) was 79.4 
million, and 41 per cent of the population was Catholic. Accordingly, there were 
31.8 million Catholics on the territory of the Reich, just prior to the onset of the 
Second World War. Source: https://germanhistorydocs.ghi-dc.org/pdf/deu/JEW_
RELIGIONZUGEHTABELLE_GER.pdf, last visited August 13, 2024.

https://germanhistorydocs.ghi-dc.org/pdf/deu/JEW_RELIGIONZUGEHTABELLE_GER.pdf
https://germanhistorydocs.ghi-dc.org/pdf/deu/JEW_RELIGIONZUGEHTABELLE_GER.pdf
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it would have created the possibility of a schism among German Catholics 
between those who were for the Vatican and those who backed Berlin, more 
accurately – the Wolf’s Lair (Wolfsschanze). This explanation is convincing 
in Kretzer’s opinion, for the reader perhaps only up to a point; nonetheless, 
whether Blet’s justification of the pope’s silence is acceptable is a completely 
separate question.

The author of the book provides enough material for the reader to ask 
and somewhat respond to a key counterfactual question: What would 
have happened had Pius XII, as the pontiff of the Roman Catholic Church, 
excommunicated Hitler (who was baptised as a Catholic), publicly 
denounced Nazism, and condemned German aggression, massive war crimes 
and especially – the Holocaust? Based on the material provided in Kertzer’s 
book, the reader infers that the position of the victims of Nazi Germany was 
very unlikely to get worse – because it was already exceptionally bad. Alas, 
there was little room for deterioration. Nonetheless, regarding the stability 
of Hitler’s rein in the Reich – such a move on the part of the pope could have 
produced some instability. The answer to the hypothetical question and the 
probability and intensity of such destabilisation remains speculative.

Nonetheless, a reasonable conjecture is that this probability would not 
have been negligible. This follows from the Hitler’s permanently and clearly 
communicated wish that the pope remain silent, allowing for peace in the 
German multiconfessional home, and providing the grounds for the Nazi 
regime to present, both at home and abroad, that it had the implicit support 
of the Vatican, and projecting the image of Nazi Germany as the protector 
of Christianity – especial Catholicism. The insight regarding Hitler’s effort 
to keep the pope silent, indirectly yet strongly indicates the extent to which 
the German dictator was concerned about a Catholic rebellion in the Reich.11

Furthermore, Hesemann (2022a) claims that in 1943, immediately 
following the surrender of Italy and in a debate regarding German policy 
on the Apennine Peninsula, von Ribbentrop told Hitler ‘If we invade the 
Vatican, we will definitely have a civil war in Germany one hour after the 
first bomb is dropped’. It is not known whether Hitler agreed with such an 
unequivocal and emphatic assessment by his minister of foreign affairs on 
the danger of Catholic rebellion and a (religious) civil war in Germany. The 
only thing that is undisputable, perhaps because of that risk, was that there 

11 The insight (Kershaw 2011) that the (unsuccessful) attempt on Hitler’s life 
was a final pivotal moment for his view of the world is quite convincing. After that 
attempt, Hitler did not show any concern for anyone, only ruthless destruction. 
Including for Germans. At this stage, the silence of Pius XII and the pope’s attitude 
towards Nazism was not relevant anymore.
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was no German air raid or any other military attack on the Vatican – the 
Germans never bombed Rome, let alone the Vatican.12 The open question 
remains whether the rebellion of several tens of millions of Catholics in the 
Reich would have been more effective for destabilisation of Hitler’s regime 
than the attempted putsch by a few dozen Wehrmacht generals and officers, 
which collapsed after the failed attempt on Hitler’s life on 20 July 1944. 
Nonetheless, it is inevitable that even defeating German Catholic rebels in 
a civil war (an unqualified success from the Nazi point of view) would have 
taken much longer and would have produced many casualties and more 
human suffering. After all, that would have been a legacy reminiscent of the 
Thirty Years War.

It is indisputable that the first years of the pontificate of Pius XII were 
during difficult, sorrowful and tragic times. Nonetheless, it is exactly in these 
times that strong people show their best face. It is the old truth, as the Antic 
tragedies have taught us, that it is easy to be nice in good times – it is the 
hard times that matter, that provide the background for everyone to show 
their true abilities and limitations. It was destiny, by setting hard times in 
the first year of Pius XII’s pontificate, that provided him an opportunity that 
very few people other than him had in recent history. He squandered that 
opportunity. What remains is his profound silence. The reader wonders 
whether Pius XII was perhaps a person of modest potential and limited 
abilities. The evaluation of Eugenio Pacelli, by two cardinals, who happened 
to be French, just prior to him becoming the pope, quoted in the book, 
can perhaps provide some guidance. One of the French cardinals ‘fault 
[Cardinal Pacelli] for his weakness of character, for being too prone to bend 
to pressure’ (p. 49). The other cardinal thought that ‘Pacelli certainly had 
his merits [...] he was a man of considerable culture and diplomatic ability, 
but he was too weak, too easily intimidated’ (p. 50). In short, the reader 
concludes that at the time of a gathering storm the conclave elected the 
pope who had a featureless personality, weak character, narrow worldview – 
Weltanschauung, in his favourite language – and, timid, very timid. In short, 
the reader infers that Pius XII was unbecoming and ill-suited to be the pope 
in difficult times.13

12 The Allies did. Although Pius XII requested that the Allies not bomb Rome, there 
was no understanding of the other side. The British envoy to the Holy See, on behalf 
of the British government, only assured the pope that the Vatican would not be 
bombed. According to the book, it actually was bombed by ostensibly strayed Royal 
Air Force aircraft. The incident was covered up by the British government.
13	 The	findings	of	a	book	(Dimić,	Žutić	2017)	on	Aloysius	Stepinac,	an	archbishop	
of the Roman Catholic Church in Croatia, point to the significant personality 
similarities between Pius XII and Cardinal Stepinac. Furthermore, their careers were 
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This timid and weak person, though his actions, and especially the lack 
thereof, undermined not only his moral credibility but the moral authority 
of the Roman Catholic Church in the world. No one is oblivious to this, the 
only difference is what one would make of it. The most aware of it are those 
who feel the greatest pain for the moral plunge – the Catholic intellectuals 
(theologists, philosophers, historians). That is precisely the reason they 
have defended Pius XII, hoping to control the damage done to the prestige 
of the Roman Catholic Church. Accordingly, in their texts, they ask rhetorical 
questions, such as what else could the Holy Father have done? And it is 
precisely because of the damage control that they claim that the Holy 
Father actually did do everything that could have been done – anything else, 
anything beyond that, would have been fatal and would have cause more 
death and destruction. Obviously, the topic causes them great pain, and so 
does Kertzer’s book.14

Nonetheless, for the truth-searching reader, Kertzer’s book provides 
ample high-quality material for their own conclusions on what happened, 
why it happened, and for their own value judgments and morals. Irrespective 
of Pius XII, the book provides plenty of food for thoughts about people in 
hard times, about moral constraints, human identities – who we really are 
when time are hard – and loyalties. Regardless of whether the people are 
Catholics or not.

* * *

On 18 November 1965, in the third year of his pontificate, Paul VI, who 
was an official at the Vatican secretariat of state during the pontificate of 
Pius XII, started the procedure of his canonisation. In this procedure, only 
the first step has been made and that happened 44 years after the (cold) 
start. On 19 December 2009, based on the recommendation of the Conclave, 
Pope Benedict XVI declared Pius XII venerable (venerabilis). Pius XII still did 
not progress to the following step; he has not been beatified (beatus). When 
or whether that will happen remains an open question.

rather similar: swift ascent in the upper echelons of the Church’s administration, 
almost without any of the pastoral work with the flock on the parochial level. The 
naval quip would be – ‘admirals who never commanded a ship’. In short, it seems 
that in both cases they were weak characters, unfit for the hard time in which they 
both held very high offices and were making decisions on crucial matters.
14 The recent debate on the review of Kertzer’s book (Hesemann 2022b) illustrates 
precisely this way of reasoning.
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On 29 April 2020, in an official release to the public on the occasion 
of the 75th year of the end of the Second World War, the Roman Catholic 
Bishops’ Conference of Germany declared that Pius XII had made many 
false interpretations of historical events, and, probably more importantly, 
how considerable the moral responsibility lay with of the Roman Catholic 
bishops in Germany, because they did not oppose the aggressive war and 
extermination of the European Jews.

On this occasion, the Vatican did not issue any statement at all. It chose 
to be – silent. It seems that the spirit of Pius XII still lingers in Les Caves du 
Vatican.
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УПУТСТВО ЗА АУТОРЕ

Анали Правног факултета у Београду	објављују	текстове	на	српском	
и	енглеском	језику.

У	Аналима	се	објављују	научни	чланци,	критичке	анализе,	коментари	
судских	одлука,	прилози	из	међународног	научног	живота	и	прикази.	
Прихватају	 се	 искључиво	 аналитички,	 а	 не	 дескриптивни	 прикази	
научних	и	стручних	књига.

Предајом	 текста,	 аутор	 изјављује	 да	 текст	 није	 ни	 објављен	 ни	
прихваћен	за	објављивање	те	да	неће	бити	предат	за	објављивање	било	
ком	 другом	 медију.	 Аутор	 такође	 изјављује	 да	 је	 носилац	 ауторског	
права,	да	је	обавештен	о	правима	трећих	лица	и	да	је	испунио	захтеве	
који	произлазе	из	тих	права.

Пријем	 свих	 текстова	 биће	 потврђен	 електронском	 поштом.	
Редакција	 ће	 размотрити	 подобност	 свих	 радова	 да	 буду	 подвргнути	
поступку	 рецензирања.	 Подобни	 текстови	 шаљу	 се	 на	 двоструку	
анонимну	рецензију.

Информације	 о	 уредничкој	 политици	 Анала Правног факултета у 
Београду	видети	на:	https://anali.rs/eticki-kodeks/.

Ако	 желите	 да	 предате	 свој	 рад	 Аналима Правног факултета у 
Београду,	молимо	вас	да	пратите	следећа	упутства.

Ако	 предајете	 рад	 на	 енглеском	 језику,	 молимо	 вас	 да	 пратите	
посебно	 упутство	 које	 је	 доступно	 на:	 https://anali.rs/uputstvo-za-
autore/?lang=en.
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Рукопис	треба	да	буде	уређен	на	следећи	начин:

1.	 насловна	страна,

2.	 апстракт	и	кључне	речи,

3.	 рукопис	и	списак	литературе,

4.	 додаци,	табеле	и	слике.

1. НАСЛОВНА СТРАНА

Насловна страна рукописа треба да садржи следеће податке:

‒	 наслов	текста,

‒	 име,	презиме,	годину	рођења	и	афилијацију	свих	аутора,

‒	 пуну	адресу	за	кореспонденцију	и	адресу	електронске	поште.

Ако	 је	текст	коауторски,	молимо	вас	да	доставите	тражене	податке	
за	сваког	аутора.

2. АПСТРАКТ И КЉУЧНЕ РЕЧИ

Тексту	 претходи	 апстракт	 који	 је	 строго	 ограничен	 на	 150	 речи.	
Апстракт	не	сме	да	садржи	неодређене	скраћенице	или	референце.

Молимо	 вас	 да	 наведете	 пет	 кључних	 речи	 које	 су	 прикладне	 за	
индексирање.

Радови	на	 српском	 језику	треба	да	 садрже	апстракт	и	кључне	речи	
и	на	српском	и	на	енглеском	 језику.	У	том	случају,	 апстракт	и	кључне	
речи	на	енглеском	језику	треба	да	се	налазе	иза	списка	литературе.

3. РУКОПИС И СПИСАК ЛИТЕРАТУРЕ

Због	 анонимног	 рецензирања,	 имена	 аутора	 и	 њихове	
институционалне	 припадности	 не	 треба	 наводити	 на	 страницама	
рукописа.

Текстови	морају	да	буду	написани	у	следећем	формату:

‒	 величина	странице:	А4,

‒	 маргине:	2,5	cm,
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‒	 фонт:	Times	New	Roman,

‒	 размак	између	редова	у	главном	тексту:	1,5,

‒	 размак	између	редова	у	фуснотама:	Easy,

‒	 величина	слова	у	главном	тексту:	12	pt,

‒	 величина	слова	у	фуснотама:	10	pt,

‒	 нумерација	страница:	арапски	број	у	доњем	десном	углу	страни-
це.

Друге	ауторе	треба	наводити	по	имену	и	презимену	када	се	први	пут	
помињу	(Петар	Петровић),	а	затим	само	по	презимену	(Петровић).	Не	
треба	наводити	„професор“,	„др“,	„г.“	нити	било	какве	титуле.

Све	слике	и	табеле	морају	да	буду	поменуте	у	тексту,	према	редоследу	
по	којем	се	појављују.

Све	акрониме	треба	објаснити	приликом	првог	коришћења,	а	затим	
се	наводе	великим	словима.

Европска	унија	–	ЕУ,

The United Nations Commission on International Trade Law – UNCITRAL

Бројеви	 од	 један	 до	 девет	 пишу	 се	 словима,	 већи	 бројеви	 пишу	 се	
цифрама.	Датуми	се	пишу	на	следећи	начин:	1.	јануар	2012;	2011–2012;	
тридесетих	година	20.	века.

Фусноте	 се	 користе	 за	 објашњења,	 а	 не	 за	 навођење	 литературе.	
Просто	навођење	мора	да	буде	у	 главном	тексту,	 са	изузетком	закона	
и	судских	одлука.

Поднаслове треба писати на следећи начин:

1.	ВЕЛИКА	СЛОВА

1.1.	Прво	слово	велико

1.1.1. Прво слово велико курзив

Цитирање

Сви	 цитати,	 у	 тексту	 и	 фуснотама,	 треба	 да	 буду	 написани	 у	
следећем	формату:	(аутор/година/број	стране	или	више	страна).

Домаћа	 имена	 која	 се	 помињу	 у	 реченици	 не	 треба	 понављати	 у	
заградама:
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‒	 Према	Милошевићу	(2014,	224–234)...

‒	 Римски	правници	су	познавали	различите	класификације	ствари	
(Милошевић	2014,	224–234)

Страна	 имена	 која	 се	 помињу	 у	 реченици	 треба	 да	 буду	
транскрибована,	 а	 у	 заградама	 их	 треба	 поновити	 и	 оставити	 у	
оригиналу.	У	списку	литературе	страна	имена	се	не	транскрибују:

–	 Према	Коциолу	(Koziol	1997,	73–87)...

–	 О	томе	је	опсежно	писао	Коциол	(Koziol	1997,	73–87).

– Koziol, Helmut. 1997. Österreichisches Haftpflichtrecht, Band I: 
Allgemeiner Teil. Wien: Manzsche Verlags– und Universitätsbuch-
handlung.

Пожељно	 је	 да	 у	 цитатима	 у	 тексту	 буде	 наведен	 податак	 о	 броју	
стране	на	којој	се	налази	део	дела	које	се	цитира.

Исто	тако	и	/	Исто	/	Као	и	Константиновић	(1969,	125–127);

Према	Бартош	 (1959,	 89	фн.	 100)	 –	тамо где је фуснота 100 на 89. 
страни;

Као	што	је	предложио	Бартош	(1959,	88	и	фн.	98)	–	тамо где фусно-
та 98 није на 88. страни.

Пре	броја	стране	не	треба	стављати	ознаку	„стр.“,	„p.“,	„f.“	или	слично.

Изузетно,	тамо	где	 је	то	прикладно,	аутори	могу	да	користе	цитате	
у	тексту	без	навођења	броја	стране	дела	која	се	цитира.	У	том	случају	
аутори	могу,	али	не	морају	да	користе	неку	од	назнака	као	што	су:	ви-
дети, посебно видети, видети на пример и др.

(видети,	на	пример,	Бартош	1959;	Симовић	1972)

(видети	посебно	Бакић	1959)

(Станковић,	Орлић	2014)

Један аутор

Цитат у тексту (Т):	 Као	 и	Илај	 (Ely	 1980,	 број	 стране),	 тврдимо	
да...

Навођење у списку литературе (Л): Ely, John Hart. 1980. Democracy 
and Distrust: A Theory of Judicial Review. Cambridge, Mass.: Harvard 
University Press.
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Т: Исто	као	и	Аврамовић	(2008,	број	стране),	тврдимо	да...

Л:	Аврамовић,	Сима.	2008.	Rhetorike techne – вештина беседништва и 
јавни наступ.	Београд:	Службени	гласник	–	Правни	факултет	Универзи-
тета	у	Београду.

Т: Васиљевић	(2007,	број	стране),

Л: Васиљевић,	Мирко.	2007.	Корпоративно управљање: правни аспек-
ти.	Београд:	Правни	факултет	Универзитета	у	Београду.

Два аутора

Т:	Као	што	је	указано	(Daniels,	Martin	1995,	број	стране),

Л: Daniels, Stephen, Joanne Martin. 1995. Civil Injuries and the Politics of 
Reform. Evanston, Ill.: Northwestern University Press.

Т: Као	што	је	показано	(Станковић,	Орлић	2014,	број	стране),

Л: Станковић,	Обрен,	Миодраг	Орлић.	2014. Стварно право.	Београд:	
Номос.

Три аутора

Т: Као	што	су	предложили	Сесил,	Линд	и	Бермант	(Cecil,	Lind,	Bermant	
1987,	број	стране),

Л: Cecil, Joe S., E. Allan Lind, Gordon Bermant. 1987. Jury Service in 
Lengthy Civil Trials. Washington, D.C.: Federal Judicial Center.

Више од три аутора

Т: Према	истраживању	које	је	спровео	Тарнер	са	сарадницима	(Turner	
et al.	2002,	број	стране),

Л: Turner, Charles F., Susan M. Rogers, Heather G. Miller, William C. Miller, 
James N. Gribble, James R. Chromy, Peter A. Leone, Phillip C. Cooley, Thomas 
C. Quinn, Jonathan M. Zenilman. 2002. Untreated Gonococcal and Chlamydial 
Infection in a Probability Sample of Adults. Journal of the American Medical 
Association 287: 726–733.

Т: Поједини	аутори	сматрају	(Варади	et al.	2012,	број	стране)...
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Л: Варади,	 Тибор,	 Бернадет	 Бордаш,	 Гашо	 Кнежевић,	 Владимир	
Павић.	2012.	Међународно приватно право.	14.	издање.	Београд:	Прав-
ни	факултет	Универзитета	у	Београду.

Институција као аутор

Т:	(U.S.	Department	of	Justice	1992,	број	стране)

Л: U.S. Department of Justice. Office of Justice Programs. Bureau of Justice 
Statistics. 1992. Civil Justice Survey of State Courts. Washington, D.C.: U.S. 
Government Printing Office.

Т: (Завод	 за	 интелектуалну	 својину	 Републике	 Србије	 2015,	 број	
стране)

Л: Завод	за	интелектуалну	својину	Републике	Србије.	2015.	95 година 
заштите интелектуалне својине у Србији.	Београд:	Colorgraphx.

Дело без аутора

Т: (Journal of the Assembly	1822,	број	стране)

Л: Journal of the Assembly of the State of New York at Their Forty-Fifth 
Session, Begun and Held at the Capitol, in the City of Albany, the First Day of 
January, 1822. 1822. Albany: Cantine & Leake.

Цитирање више дела истог аутора

Клермонт	и	Ајзенберг	сматрају	(Clermont,	Eisenberg	1992,	број	стра-
не;	1998,	број	стране)...

Баста	истиче	(2001,	број	стране;	2003,	број	стране)...

Цитирање више дела истог аутора из исте године

Т: (White 1991a, page)

Л: White, James A. 1991a. Shareholder-Rights Movement Sways a Number 
of Big Companies. Wall Street Journal. April 4.
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Истовремено цитирање више аутора и дела

(Grogger	1991,	број	стране;	Witte	1980,	број	стране;	Levitt	1997,	број	
стране)

(Поповић	 2017,	 број	 стране;	 Лабус	 2014,	 број	 стране;	 Васиљевић	
2013,	број	стране)

Поглавље у књизи

T:	Холмс	(Holmes	1988,	број	стране)	тврди...

Л: Holmes, Stephen. 1988. Precommitment and the Paradox of Democracy. 
195–240. Constitutionalism and Democracy, ed. John Elster, Rune Slagstad. 
Cambridge: Cambridge University Press.

Поглавље у делу које je издато у више томова

T: Шварц	и	Сајкс	(Schwartz,	Sykes	1998,	број	стране)	тврде	супротно.

Л: Schwartz, Warren F., Alan O. Sykes. 1998. Most-Favoured-Nation 
Obligations in International Trade. 660–664. The New Palgrave Dictionary of 
Economics and the Law, Vol. II, ed. Peter Newman. London: MacMillan.

Књига са више издања

Т:	 Користећи	 Гринов	 метод	 (Greene	 1997),	 направили	 смо	 модел	
који...

Л: Greene, William H. 1997. Econometric Analysis. 3. ed. Upper Saddle 
River, N.J.: Prentice Hall.

T: (Поповић	2018,	број	стране),	Р: Поповић,	Дејан.	2018.	Пореско пра-
во.	16.	издање.	Београд:	Правни	факултет	Универзитета	у	Београду.

Навођење	броја	издања	није	обавезно.

Поновно издање – репринт

T: (Angell, Ames [1832] 1972, 24)

Л: Angell, Joseph Kinniaut, Samuel Ames. [1832] 1972. A Treatise on the 
Law of Private Corporations Aggregate. Reprint, New York: Arno Press.
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Чланак

У	списку	литературе	наводе	се:	презиме	и	име	аутора,	број	и	година	
објављивања	 свеске,	 назив	 чланка,	 назив	 часописа,	 година	 излажења	
часописа,	странице.	При	навођењу	иностраних	часописа	који	не	нуме-
ришу	свеске	тај	податак	се	изоставља.

T:	 Тај	 модел	 користио	 је	 Левин	 са	 сарадницима	 (Levine	 et al. 1999, 
број	стране)

Л: Levine, Phillip B., Douglas Staiger, Thomas J. Kane, David J. Zimmerman. 
1999. Roe v. Wade and American Fertility. American Journal of Public Health 
89: 199–203.

T: На	то	је	указао	Васиљевић	(2018,	број	стране)

Л: Васиљевић,	 Мирко.	 2/2018.	 Арбитражни	 уговор	 и	 интеркомпа-
нијскоправни	спорови.	Анали Правног факултета у Београду 66: 7–46.

T: Орлић	истиче	утицај	упоредног	права	на	садржину	Скице	(Орлић	
2010, 815–819).

Л:	 Орлић,	 Миодраг.	 10/2010.	 Субјективна	 деликтна	 одговорност	 у	
српском	праву.	Правни живот 59: 809–840.

Цитирање целог броја часописа

T:	Томе	је	посвећена	једна	свеска	часописа	Texas Law Review (1994).

Л: Texas Law Review. 1993–1994. Symposium: Law of Bad Faith in Contracts 
and Insurance, special edition 72: 1203–1702.

T:	Осигурање	од	грађанске	одговорности	подробно	је	анализирано	у	
часопису	Анали Правног факултета у Београду (1982).

Л: Анали Правног факултета у Београду. 6/1982. Саветовање: Нека 
актуелна питања осигурања од грађанске одговорности, 30: 939–1288.

Коментари

T:	Смит	(Smith	1983,	број	стране)	тврди...

Л: Smith, John. 1983. Article 175. Unjust Enrichment. 195–240. 
Commentary to the Law on Obligations, ed. Jane Foster. Cambridge: Cambridge 
University Press.



Упутство за ауторе

599

T: Према	Шмаленбахy	(Schmalenbach	2018,	број	стране),	јасно	је	да...

Л: Schmalenbach, Kirsten. 2018. Article 2. Use of Terms. 29-Л:	 Томић,	
Јанко,	 Саша	 Павловић.	 2018.	 Упоредноправна	 анализа	 прописа	 у	 об-
ласти	 радног	 права.	 Радни	 документ	 бр.	 7676.	 Институт	 за	 упоредно	
право,	Београд.

T: (Glaeser, Sacerdote 2000)

Л: Glaeser, Edward L., Bruce Sacerdote. 2000. The Determinants of 
Punishment: Deterrence, Incapacitation and Vengeance. Working Paper No. 
7676. National Bureau of Economic Research, Cambridge, Mass.

Лична кореспонденција/комуникација

T:	Као	што	тврди	Дамњановић	(2017),

Л:	Дамњановић,	Вићентије.	2017.	Писмо	аутору,	15.	јануар.

T: (Welch 1998)

Л: Welch, Thomas. 1998. Letter to author, 15 January.

Стабилни интернет протокол (URL)

T:	Према	Заводу	за	интелектуалну	својину	Републике	Србије	(2018),

Л:	Завод	за	интелектуалну	својину	Републике	Србије.	2018.	Годишњи	
извештај	о	раду	за	2017.	годину.	http://www.zis.gov.rs/o-zavodu/godisnji-
izvestaji.50.html,	последњи	приступ	28.	марта	2018.

T: According to the Intellectual Property Office (2018)

Л: R.S. Intellectual Property Office. 2018. Annual Report for 2017. http://
www.zis.gov.rs/about-us/annual-report.106.html, last visited 28 February 
2019.

У штампи

T:	(Богдановић	2019,	број	стране)

Л:	Богдановић,	Лука.	2019.	Економске	последице	уговарања	клаузуле	
најповлашћеније	нације	у	билатералним	инвестиционим	споразумима. 
Номос,	том	11,	у	штампи.
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T:	(Spier	2003,	број	стране)

Л: Spier, Kathryn E. 2003. The Use of Most-Favored-Nations Clauses in 
Settlement of Litigation. RAND Journal of Economics, vol. 34, in press.

Прихваћено за објављивање

T:	У	једном	истраживању	(Петровић,	прихваћено	за	објављивање)	по-
себно	се	истиче	значај	права	мањинских	акционара	за	функционисање	
акционарског	друштва.

Л:	Петровић,	Марко.	Прихваћено	за	објављивање.	Права	мањинских	
акционара	 у	 контексту	 функционисања	 скупштине	 акционарског	
друштва.	Правни живот.

T:	 Једна	 студија	 (Joyce,	 прихваћено	 за	 објављивање)	 односи	 се	 на	
Колумбијски	дистрикт.

Л: Joyce, Ted. Forthcoming. Did Legalized Abortion Lower Crime? Journal 
of Human Resources.

Судска пракса

Ф(усноте):	 Врховни	 суд	 Србије,	 Рев.	 1354/06,	 6.	 9.	 2006,	 Paragraf	
Lex;	 Врховни	 суд	 Србије,	 Рев.	 2331/96,	 3.	 7.	 1996,	Билтен судске прак-
се Врховног суда Србије 4/96, 27; CJEU, case C-20/12, Giersch and Others, 
ECLI:EU:C:2013:411,	 пара.	 16;	 Opinion	 of	 AG	 Mengozzi	 to	 CJEU,	 case	
C-20/12,	Giersch	and	Others,	ECLI:EU:C:2013:411,	пара.	16.

T:	 За	референце	у	тексту	користити	 скраћенице	 (ВСС	Рев.	1354/06;	
CJEU	 C-20/12	 или	 Giersch	 and	 Others;	 Opinion	 of	 AG	 Mengozzi)	 конзи-
стентно	у	целом	чланку.

Л:	Не	треба	наводити	судску	праксу	у	списку	коришћене	литературе.

Закони и други прописи

Ф: Законик	 о	 кривичном	 поступку,	 Службени гласник РС 72/2011, 
101/2011,	 121/2012,	 32/2013,	 45/2013	 и	 55/2014,	 чл.	 2,	 ст.	 1,	 тач.	
3; Regulation (EU) No. 1052/2013 establishing the European Border 
Surveillance System (Eurosur), OJ L 295 of 6/11/2013, Art. 2 (3); Directive 
2013/32/EU on common procedures for granting and withdrawing 
international protection (recast), OJ L 180 of 29/6/2013, 60, Art 6 (3).
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T:	 За	 референце	 у	 тексту	 користити	 скраћенице	 (ЗКП	 или	 ЗКП	 РС;	
Regulation	 No.	 1052/2013;	 Directive	 2013/32)	 конзистентно	 у	 целом	
чланку.

Л:	Не	треба	наводити	прописе	у	списку	коришћене	литературе.

4. ПРИЛОЗИ, ТАБЕЛЕ И СЛИКЕ

Фусноте	у	прилозима	нумеришу	се	без	прекида	као	наставак	на	оне	
у	остатку	текста.

Нумерација	 једначина,	 табела	 и	 слика	 у	 прилозима	 почиње	 са	 1	
(једначина	А1,	табела	А1,	слика	А1	итд.,	за	прилог	А;	једначина	Б1,	та-
бела	Б1,	слика	Б1	итд.,	за	прилог	Б).

На	 страни	 може	 бити	 само	 једна	 табела.	 Табела	 може	 заузимати	
више	од	једне	стране.

Табеле	имају	кратке	наслове.	Додатна	објашњења	се	наводе	у	напо-
менама	на	дну	табеле.

Треба	идентификовати	све	количине,	јединице	мере	и	скраћенице	за	
све	уносе	у	табели.

Извори	се	наводе	у	целини	на	дну	табеле,	без	унакрсних	референци	
на	фусноте	или	изворе	на	другим	местима	у	чланку.

Слике	 се	 прилажу	 у	фајловима	 одвојено	 од	 текста	 и	 треба	 да	 буду	
јасно	обележене.

Не	треба	користити	сенчење	или	боју	на	графичким	приказима.	Ако	
је	потребно	визуелно	истаћи	поједине	разлике,	молимо	вас	да	користи-
те	шрафирање	и	унакрсно	шрафирање	или	друго	средство	означавања.

Не	треба	користити	оквир	за	текст	испод	или	око	слике.

Молимо	 вас	 да	 користите	фонт	Times New Roman	 ако	 постоји	 било	
какво	слово	или	текст	на	слици.	Величина	фонта	мора	бити	најмање	7.

Графици	не	садрже	било	какву	боју.

Наслови	 слика	 су	 наведени	 и	 на	 засебној	 страници	 са	 двоструким	
проредом	под	називом	–	Легенда	коришћених	слика.

Слике	не	могу	бити	веће	од	10	cm	x	18	cm.	Да	би	се	избегло	да	сли-
ка	буде	значајно	смањена,	објашњења	појединих	делова	слике	треба	да	
буду	постављена	у	оквиру	слике	или	испод	ње.
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