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The paper investigates the evolution of air passenger profiles in terms
of regulatory environment, competitive landscape, socio-economic and
demographic trends. The research is supported by passenger surveys carried
out since 2001. The surveys have been designed to provide objective and
in-depth insights into the preferences and behaviors of air passengers in the
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Serbian market. The resulting passenger segments are categorized based
on socioeconomic and travel purpose criteria, but the surveys conducted at
Serbian airports reveal that competition triggered the service quality to
become a major issue in the Serbian market, after the entrance of low-cost
carriers. The research of future projections of air passengers in Serbia is based
on the Delphi method for two-time horizons (2025 and 2035) and three future
scenarios are proposed.

Key words: Air passenger profiles. - Air transport. - Passenger surveys. -
Air transport market deregulation. - Projections.

1. INTRODUCTION

In order to perceive the development of the air transport market in Serbia
during the 2000-2023 period, the air passenger profile, segments, and their
evolution are analyzed. This analysis examines how air passenger profiles
changed over time driven by the regulatory environment, competitive
landscape, and socioeconomic and demographic trends.

In the past three decades, the Serbian air transport industry has adapted
slower (in the beginning of considered period) or faster (from 2014) to
new market conditions. The economic and political situation in the country
has been changing dramatically. In total, the population decreased from
7.7 million in 1994 to 6.6 million in 2023 (Statistical Office of the Republic
of Serbia 2024). The decrease in the population is caused by persistently
low birth rates, high mortality rates, and continued emigration. Despite
immigration from neighboring countries, the population decline trend is
very pronounced. According to the World Bank data, the largest negative
net migration (the total number of immigrants less the annual number of
expatriates) was in 1997 (-496,000) (Federal Reserve Bank of St. Louis
2024). Significant emigration of highly educated people (university and
scientific staff, IT experts, etc.) and skilled labor (medical staff, professional
drivers) has been noted in the past three decades, but official data from
censuses and registration instruments largely underestimate the volume of
international migration (Rasevi¢ 2016).

The period from 2000 to 2023 was characterized by an improvement in
the economic situation (GDP per capita was USD 914.7 in 2000, and USD
9,537 in 2022, Figure 1). Serbia went through a process of transition to a
market-based economy and from a developing and low-income country
crossed to the upper middle-income category. Despite many global crises
(COVID-19, economic recession, Russian-Ukraine war, war in Gaza), affecting
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various markets and industries directly, Serbia has managed to preserve the
stability of its economy based on cumulative real GDP growth during the
period 2020-2023 of around 12% (National Bank of Serbia 2024).

Figure 1. GDP per capita (current USD)

10000

9000 -
8000
7000 -
6000
“ 5000 A
4000 -
3000 A
2000 -
1000 A
0 4

N ON®OWOHMOD = NMTIONDNO A NMFWMON OO N

D DD DO OO D OO0 OO0 DO HH A A A A Ao NN N

LR R T N = B = R R R i R i G R B B R R B = =N =~ = I = I

A HH A AN NNNNCNNNCNNCNCNNNANCAANQAQAQ

Source: authors, based on NBS data.

It is worth noting that the GDP per capita in period 1995 to 2000 was
between USD 2,207 and USD 3,380. The GDP per capita in the late 1990s
was approximately three times lower than the GDP per capita in 2022.

Air transport regulation in Serbia has evolved in line with international
standards, but in the past three decades, few regulatory factors fostering a
favorable business environment can be identified. The negotiations about
the Stabilization and Association Agreement (SAA) between Serbia and the
European Union (EU) started in 2005 (Ministry of European Integration -
Serbia 2007). This was an important framework for cooperation between
the EU and Serbia, which aimed to promote political stability, economic
development, and European integration in the country. The SAA was signed
in April 2008, and the ratification process in the member countries of the
European Union was completed on 18 June 2013. Subsequently, in June 2006,
the EU and the countries of South East Europe signed an agreement on the
establishment of a European Common Aviation Area (ECAA) by 2010. This
agreement, also known as the Open Skies Agreement, enabled the arrival of
low-cost airlines to Serbia. Apart from these agreements on a multilateral
level, Serbia has been extensively negotiating and signing bilateral air services
agreements (covering aspects such as route rights, capacity, safety standards,
and regulatory cooperation) with numerous countries, with the aim of
expanding its air connectivity. During this period, Serbia has been working
towards aligning its aviation regulations with EU standards, which involves
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monitoring compliance with safety, security, and operational standards, as
well as enforcing regulations related to ticketing, pricing, and passenger rights
(Civil Aviation Directorate of the Republic of Serbia, 2013, 2024).

Political and economic changes in Serbia had a tremendous influence
on the air transport market and its growth. The number of passengers at
Serbia’s airports (Belgrade Nikola Tesla and Ni$ Constantine the Great)
has increased more than sixfold (from 1.28 million in 2000 to 8.4 million
in 2023), Figure 2. In 2020, due to the COVID-19 pandemic, the number of
passengers at Serbian airports decreased to 2.06 million.

Figure 2. Number of passengers at airports in Serbia (2000-2003)
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Source: authors.

This paper provides an empirical analysis of the evolution of passenger
characteristics in Serbia. The analysis is based on data collected from
the surveys conducted at airports in Serbia between 2001 to 2017 and
the Delphi method, supported by the findings obtained from the 2021
SYN+AIR survey.! Passenger segmentation and profiles are studied to
better understand consumer behavior, which may support policy-making
and generate ideas for tailoring products and services for airlines (airline

L This survey was conducted online due to the world pandemic of COVID-19, for

the purpose of the SYN+AIR project (894116) from the H2020-SESAR-2019-2 call.
The survey was active for one month and respondents were mostly from Greece,
Italy, Spain and Serbia (where project partners originated from), as well as from the
other countries in Europe.
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schedule, including appropriate destinations in their offer, in-flight services,
aircraft class configuration, etc.) and airports (airport access services,
lounges access, parking services, technology innovations, digitalization,
passengers experience improvement, etc.) in a more effective way.

2. LITERATURE REVIEW

Selected papers are presented to provide a short overview of recent
research related to market segmentation, passenger profiles, and the
application of the Delphi method in developing future scenarios. Over the
past two decades, numerous studies have been conducted to provide an
understanding of passenger segments in air transport. Harrison et al. (2015)
proposed a new market segmentation model by including time sensitivity,
degree of engagement, proficiency of traveler, and trip purpose to identify
groups of international air passengers at Brisbane International Airport.
Wittmer and Hinnen (2016) argued that the need for new segmentation is
induced by the diverse cultural backgrounds of the passengers, the power of
digitalization, different lifestyles or environmental concerns.

Generally, passenger profiles are changing over time, and in the upcoming
period they will depend on future trends in socioeconomic, demographic,
and technological factors affecting traveler behavior. This claim is confirmed
in Cho and Min (2018), which considered the characteristics of low-
cost carriers (LCCs) and non-LCCs passengers through similarities and
dissimilarities between two time horizons (2005 and 2015) in the USA.
The main finding is that in the past LCCs were able to meet the needs of
price-sensitive passengers, but there is evidence of a considerable shift in
the passenger mix according to airline type as a result of changing customer
behaviors and airline services. Kluge et al. (2018) determined six future air
passenger profiles for 2035, taking into account changes in environmental
awareness, increased use of information and communication technologies,
and disruptive developments, such as autonomous driving.

Concerning the use of the Delphi method in developing future scenarios,
there are numerous papers that provide guidelines for this process
(Linstone, Turoff 2011; Okoli, Pawlowski 2004; Melander 2018). There
are also many papers applying the Delphi method in research related to
air transport. Mason and Alamdari (2007) conducted the Delphi panel for
the future trends in the European air transport sector. They concluded that
economic growth, business confidence, people’s desire to travel, and price
are key drivers of demand for air travel. Linz (2012) presented scenarios
for the future of aviation in 2025. According to expert estimations, traffic
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growth on long-haul routes will be primarily linked to emerging countries,
a number of substitution threats, liberalization and deregulation, increasing
industry vulnerability, the finiteness of fossil fuels, and emissions trading.
The emergence of low-cost cargo carriers and air cargo substitution by sea
transportation were identified as potential surprises. Kluge et al. (2020)
considered future projections of European air passengers in the light of
intermodal, door-to-door (D2D) travel, with the 2035 time horizon. Their
research resulted in three possible future scenarios obtained from a
hierarchical cluster analysis: personalized D2D travel (highly personalized
digitally-controlled future travel), integrated D2D travel (collaboration to
offer integrated services and create valuable travel time), and the game
changer (full monetization of the cabin by tech companies).

3. METHODOLOGY AND OBSERVED PERIOD

Our approach to the air passenger segment evolution in the Serbian air
travel market is based on the analysis over different periods of time (Figure
3). These periods featured specific events and processes that marked the
entire period.

Appropriate analysis of these periods is supported by the results from
surveys conducted through face-to-face interviews at Belgrade (primarily
international) and Ni$ (small regional international) airports, during the
summer or winter schedule, covering one week, as well as online passenger
and Delphi surveys conducted during 2021. There were eight face-to-face
surveys between 2001 and 2017 (Table 1). The surveys were designed to
enable a general analysis of the passenger profile at the airports in Belgrade
and NiS. It was presumed that the characteristics of departing and arriving
passengers are very similar because the flows in the two directions were
symmetrical. Consequently, only departing passengers were interviewed
due to the activities and the time that they spent in the terminal. The
interviews were carried out in the check-in area and at the airport lounge,
after passengers had passed through security and passport control, but
before proceeding to the gate.

Finally, a market forecast for the years 2025 and 2035 is given. These
forecasts for the air travel market in 2025 and 2035, and the appropriate
passenger profiles, are defined based on expert opinions expressed in the
Delphi study (March/April 2021) and supported by the last SYN+AIR survey
conducted online (April 2021, Table 1).
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Figure 3. Serbian air travel market characteristics during different periods

Pre-liberalized
market
(2001-2006)

» Transition period and adaption to new market conditions, GDP was \
growing constant over time, very low level of tourism as landlock country

e Number of air passengers was growing from 1.5 million to 2.2 million

» Two airports: airport Nikola Tesla in Belgrade and airport Konstantin the
Great in Ni$ (reopened in 2004) - airport Nikola Tesla domination

« National airline domination at the market

o Serbia joined the European Common Aviation Area (ECAA) and low-cost
carriers (LCC) entered the market in 2006. )

Liberalized
market and

expansion
(2007-2019)

o Stagnation of GDP, and growing in 2018 and 2019

e Number of air passengers was growing from 2.5 million to more than
6.5 million

» Market penetration by low cost carriers (Wizz Air, Ryanair etc.)

e Privatisation of national airline (Etihad Group 49%) and changing the
name to Air Serbia

e Visa liberalisation 2009

¢ Increasing role of the airport Konstantin the Great in Nis

J

Market during
the COVID-19
pandemic
period
(2020-2022)

* New circumstances in the market caused by global Covid-19 pandemic

« Implementation of new rules and regulations caused by Covid-19
pandemic

e In 2020 full-year traffic decreased 69% year compared to 2019

e From 2021 to 2022 number of passenger started to recoverey slowely, but
still not reaching pre-Covid level in 2022 (91% of 2019 number of passenger

» The state's ownership share in Air Serbia increase to 82% (from 51%)

« Economic and financial uncertainty

Post-COVID 19
market
(2023-2024)

Future market
2025 and 2035

Source: authors.

« Air Serbia changed its ownership structure, becoming fully state-owned
in November 2023

» An extremely large expansion of the air network can be observed

» Both Air Serbia and Airport Nikola Tesla recorded the highest number of
passengers ever, significantely higher compared to 2019 (Air Serbia
increase the number of passengers from 2.78 to 4.19 million, while
Airport increase the number of passengers from 6.16 to 7.95 million).

o Scenario based approach - Delphi study

¢ Expert opinions

* SYN+AIR's survey results (from 2021)
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Table 1. Information about the surveys

Year | Survey period | Number of | Year | Survey period | Number of

respondents respondents
2001 {27 Jul - 02 Aug 875 2010 |15 Mar - 21 Mar 1475
2002 |21 Apr - 27 Apr 1058 2013 | April-May 766

2003 |30 May - 05 Jun 1039 2017 |09 May - 18 May 502

2005 |12 Dec - 18 Dec 1109 2021 | March-April 12 experts

2006 |18 Dec - 24 Dec 1023 2021 | April 562

Source: authors.

The following subsections explain each of these periods in more detail,
providing better insight into Serbian market conditions as well as European
market conditions.

3.1. Pre-Liberalized Air Transport Market in Serbia (2001-2006)

After a long period of political and economic isolation, conditions for the
development of air transport were slowly created in the country, and all the
industry stakeholders had to adapt to these changes. Moreover, they had to
catch up to the new trends on the global market (globalization, liberalization,
new business models, etc.). Regarding the situation in the Serbian air travel
market, it can be observed that regulatory conditions for LCC entrance to
the market were created in 2006. During the period from 2000 to 2006,
Serbia went through a process of transition from a regulated to a market-
based economy and experienced fast economic growth. During that period,
the Serbian economy grew 4%-5% annually, average wages quadrupled, and
economic and social opportunities improved (World Bank Group, 2019). The
key drivers for air transport demand were geopolitical (visa restrictions,
outgoing tourism, migrations, etc.) and economic (personal income, etc.).

Thus, the period before the entry of LCC into the market was characterized
by the dominant role of the national carrier, Jat Airways,? which performed
most of the international traffic. International air transport was governed

2 The national airline was known as Yugoslav Airlines (JAT) until 2003, when its

name was changed to Jat Airways. Following the partial privatization of the national
airline in 2013, it was renamed Air Serbia.
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by bilateral air services agreements between Serbia and other countries.
In 2001 there were 8 other airlines, in addition to Jat Airways, whose
transport services were available to passengers. The number of airlines
doubled in 2006. Regardless of this increase in the number of carriers in
the market, the flag carrier was a monopolist on a large number of routes,
which also influenced high prices of tickets that only a small percentage of
the population was willing to pay. During the period from 2001 to 2006, the
number of passengers per year at Serbia’s airports (Nikola Tesla Belgrade
and Constantine the Great Ni§) grew very slowly, from around 1.5 million in
2001 to 2.22 million in 2006.

At the same time, the EU created the internal market and removed all
barriers, to foster heathier airlines competition. New airlines emerged
providing very low air fares and offering more choice to passengers in terms
of destinations, airports, and services. However, not all the EU countries
developed at the same pace, due to a significant disproportion in the respective
levels of socioeconomic development. The air transport market in Europe
encompasses different national markets and the development was dictated
by the time when the liberalization started, internal (national) regulations,
macroeconomic and transport conditions, socioeconomic circumstances,
etc. What was common for European countries was that most of them had
a state-owned national airline already operating international and domestic
traffic from its national home base(s). The development of the Serbian air
transport market was very similar to other countries in Central and Eastern
Europe (CEE) with a small shift in time. They all share a common history,
similar economic system, and geographical location, which is grounds to
put them in the same group and analyze the air transport development in
Serbia from that perspective, with the inclusion of individual features for
each country. During the 2000-2004 period, the air transport markets in
CEE countries developed very slowly, despite being required to join the
common EU/EEA single aviation market and open their national markets.
Since 2004 LCCs have been the main driving force behind the changes in the
air transport market in the CEE (Fu et al. 2010).

The most important results from surveys, with the total sample size
(overall 5,104 respondents) for the period from 2001 to 2006, are presented
in Figure 4 as the average values for the observed period. The survey design
was consistent across the years, the same principles were followed each
year (air passengers were questioned after passing through security), which
allowed for the comparison of the presented data. Figure 4 shows that from
2001 to 2006 men were air passengers in majority, most of them were
employed, more than 50% used a car to access the airport, the majority
of respondents carried only one piece of luggage, and passengers travelled
equally for business and privately. During the observed period, respondents
aged between 26 to 35 took the highest number of trips.
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Figure 4. Passenger characteristics in the Serbian market,
during the 2001-2006 period

Gender Occupation
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Source: authors.

Additional analysis were done to profile passenger segments and to gain
a more detailed picture of the market. The selected cross-tabulation based
on the data from a survey conducted in 2006 at the airport in Belgrade
(1,023 responses) are presented to demonstrate the differences between
air passenger age groups, gender, trip purpose, citizenship, social status,
travel frequency, and airport access mode choice (Table 2, Figure 5). In all
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presented cross-tabulations, a dependence between examined variables is
statistically confirmed by the Chi-square (x?) test of independence. The null
hypothesis in the Chi-square test is that there is no dependence between
the two observed variables and the alternative hypothesis is the opposite.
In all analyses within this paper, the significance level (a) is set to 0.05 (5%
risk of declaring that two variables are not independent when they are
independent). The hypothesis of independence fails to be rejected if the test
statistic is lower than the critical Chi-square value or if the corresponding
p-value is equal or less than the significance level. If the test statistic is
higher than the critical Chi-square value, the hypothesis of independence
can be rejected. The obtained values of Chi-square tests and their statistical
significance are presented in Tables 2 through 6, while for cross-tabulations
graphically presenting those results are omitted so as not to overload the
graphics.

The comparison between different age groups of respondents and their
travel purpose is presented in Figure 5a, from which it can be concluded
that people aged 56 and older mostly travelled for private and then business
purposes. People aged between 46-55 travelled for private and business
purposes equally. Younger people, aged 26-45, travelled mostly for business,
and then for private purposes. Tourists were mostly up to 36 years of age.

Itis also interesting to note that women traveled more for private purposes
while men traveled for business purposes. Within tourists, there were
slightly more women than men. The differences in travel behavior by gender
were mostly due to the complexity of activities more often experienced by
women than men (e.g,, women often have multiple tasks and activities, such
as employment, household, child care, etc.). Men traveled more frequently
than women. Most of the men traveled very often (1-3 times per month),
while most of the women traveled 1 or 2 times per year.
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Figure 5. Results of selected cross-tabulations
of the survey conducted in 2006

a) Travel purpose by age groups
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d) Frequency of travel by airport mode choice
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PT or combination Airplane
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Source: authors.

Related to airport access mode choice, 41.8% of respondents were
dropped off by car by someone, while 4.4% of respondents drove by car
and parked in the airport parking. Taxi was the mode of choice for 28.5%
of respondents, while 18.7% of them came by plane.® Bus as mode choice
(Yugoslav Airlines/JAT Airways shuttle bus or public transport bus) was
the mode choice for 4.8% of respondents, and all results are statistically
significant at the level of risk lower than 5% (Table 2). Part of the passengers
arrived at the airport on another flight and had connecting flights. They are
presented in Table 2 as using airplanes as the access mode.

Table 2. Cross-tabulation of selected categories by travel purpose

Travel purpose

Business Private Tourism Total
Airport access | Count (% within | Count (% within | Count (% within | Count (% within
mode choice airport access airport access airport access airport access
mode choice) mode choice) mode choice) mode choice)
Taxi 134 (46.7%) 130 (45.3%) 23 (8.0%) 287 (100%)
PT or combination 14 (36.8%) 17 (44.7%) 7 (18.4%) 38 (100%)
Car (dropped off 164 (39.0%) 200 (47.5%) 57 (13.5%) 421 (100%)
by someone)
Car (parked) 24 (54.5%) 16 (36.4%) 4 (9.1%) 44 (100%)

3 The survey from 2006 was conducted in front of gates, therefore transfer

passengers (arriving by plane) were included in the sample.
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Airplane

58 (30.9%)

106 (56.4%)

24 (12.8%)

188 (100%)

Travel purpose by airport access mode cross-tabulation: % (8, N = 978) = 20.5542, p-value = .008,

a: 1 cell (6.7%) has an expected count of less than 5. The minimum expected count is 4.47.

Travel frequency

Business
Count (% within
travel frequency)

Private
Count (% within
travel frequency)

Tourism
Count (% within
travel frequency)

Total
Count (% within
travel frequency)

1-3 per month

244 (69.5%)

87 (24.8%)

20 (5.7%)

351 (100%)

1 in 3 months

107 (39.2%)

142 (52.0%)

24 (8.8%)

273 (100%)

1-2 per year

49 (17.8%)

176 (64.0%)

50 (18.2%)

275 (100%)

less than once a
year

8 (12.1%)

45 (68.2%)

13 (19.7%)

66 (100%)

first time

4 (10.8%)

22 (59.5%)

11 (29.7%)

37 (100%)

Travel purpose by travel frequency cross-tabulation: % (8, N = 1002) = 226.059?, p-value <.0001,

a: 1 cell (6.7%) has expected count less than 5. The minimum expected count is 4.36.

Travel group size

Business
Count (% within
group size)

Private
Count (% within
group size)

Tourism
Count (% within
group size)

Total
Count (% within
group size)

1 314 (44.2%) 325 (45.8%) 71 (10%) 710 (100%)
2 77 (30.9%) 134 (53.8%) 38 (15.3%) 249 (100%)
3 10 (32.3%) 15 (32.2%) 6 (48.4%) 31 (100%)
4 11 (64.7%) 3 (17.6%) 3 (17.6%) 17 (100%)

Travel purpose group size cross-tabulation: x% (6, N = 1007) = 23.1482, p-value = .001,
a: 2 cells (16.7%) have an expected count of less than 5. The minimum expected count is 1.99.

Business Private Tourism Total
Citizenship Count (% within | Count (% within | Count (% within | Count (% within
citizenship) citizenship) citizenship) citizenship)
Foreigner 246 (46.4%) 227 (42.8%) 57 (10.8%) 530 (100%)
Expatriate 37 (30.6%) 77 (63.6%) 7 (5.8%) 121 (100%)
Serbian 129 (36.2%) 173 (48.6%) 54 (15.2%) 356 (100%)

Travel purpose by citizenship cross-tabulation: x* (4, N = 1007) = 25.8332, p-value <.0001,
a: 0 cells (0.0%) have an expected count of less than 5. The minimum expected count is 14.18.

Source: authors.
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Business and private travelers came to the airport mostly by car (someone
drove them to the airport), followed by taxi and plane. Business passengers
more often left their cars in the airport parking compared to the passengers
who traveled privately. Both used the Yugoslav Airlines/JAT Airways bus
service equally. Tourists were usually brought by car to the airport, followed
by plane and taxi. Business passengers travel very often, while most of the
passengers who travel for private purposes usually travelled 1 or 2 times
per year.

It is interesting to note that foreign passengers were dominant in all travel
purpose categories. Foreign passengers were traveling mostly for business,
while passengers from Serbia and expatriates were mostly traveling for
private purposes. Passengers who travelled for tourism were also foreigners.
Foreigners mostly came by plane, followed by taxi. Also, many of them
had someone take them to the airport. Expatriates had someone to take
them to the airport in most cases. Their second mode choice was the taxi.
People from Serbia predominantly had someone take them to the airport.
Among foreigners, there were almost 50% more men than women. Among
expatriates, there were more women, while among Serbian passengers
women traveled as much as men.

Figure 6 shows the distribution among airline choices between Jat
Airways and all other airlines that were present in the Serbian air market
during the observed period (Lufthansa, Montenegro Airlines, Alitalia,
British Airways, etc.). Business passengers chose almost equally Jat Airways
(207 respondents) and other airlines (205 respondents), while leisure
passengers’ choice was predominantly Jat Airways (306 respondents) vs.
other companies (171 respondents) (Figure 6).

To identify meaningful groups of passengers, a Partitioning Around
Medoids (PAM) cluster technique was performed (Ivanov, Kali¢ 2011).
The results from PAM confirmed the general segmentation of passengers
into users who are price sensitive, i.e., the leisure segment, and the users
who are price insensitive, i.e., the business segment. During this period the
business and non-business segments had almost equal shares (45% and
52%, respectively) and this proportion was stable over the years. Although
this segmentation did not bring any novelty to a general market picture, it
presents a correct assessment of the circumstances and environment at that
time.
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Figure 6. Airline choice by respondents’ nationality and trip purpose

(data from 2006 survey)
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Source: authors.

3.2. Liberalized Air Transport Market and Expansion in Serbia
(2007-2019)

The period between 2007 and 2017 featured substantial GDP fluctuation,
which was improved in 2018 and 2019 when the Serbian economy showed
signs of moderate recovery. By the end of 2019, the applied macroeconomic
policy showed some positive results, which led to macroeconomic stability
and improvements in the key economic indicators (e.g., price stability,
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intensified investments, increased GDP and employment, etc.). After
Serbia joined the ECAA in 2006, the aviation market changed in terms of
the structure of the market, entry, and competition. Soon after that, LCCs
entered the Serbian market, causing a significant traffic increase at airports
in Serbia. In the decade from 2007 to 2017, the number of passengers at
Serbia’s airports more than doubled, from around 2.5 million in 2007 to
5.6 million in 2017. The LCCs initially entered the market timidly, but with
the arrival of one of the largest LCCs in Europe, Wizz Air, in 2010, the LCC
expansion started bringing about certain changes.

Meanwhile, the Serbian national airline was rebranded from Jat Airways to
Air Serbia in 2013, after Etihad acquired 49% ownership. The next important
event happened in May 2015, when the U.S. and Serbian governments signed
an Open Skies Agreement, which allowed for the introduction of direct
flights to the United States. The first direct flight to New York, operated by
Air Serbia, took place in June 2016. Due to the implementation of the Open
Skies agreement, the abolition of the Schengen visa requirement in 2009,
and new airlines entering the Serbian aviation market, Serbian citizens were
able to use new services at significantly lower prices.

All these changes positively affected airport activity growth in Serbia. The
number of passenger at Nikola Tesla Airport rose to 6.1 million in 2019. This
was driven by the introduction of a larger number of new routes at more
affordable prices. Along with Air Serbia, the Belgrade Airport also became a
base airport for Wizz Air (in October 2012).

The Ni$S Airport, in southern Serbia, also experienced a strong growth
in passenger traffic between 2007 and 2019. Many airlines had multiple
attempts to establish sustainable transport services from this airport, but
it was Wizz Air that succeeded, in 2015. Shortly after, Ryanair followed its
example by announcing flights from the Ni$ Airport. In 2019 the Ni$ Airport
handled more than 420,000 passengers.

The most important characteristics of passengers in the Serbian market
in the period of 2007-2019 are presented in Figure 7. The total sample size
for the 2007-2019 period (three surveys) is 2,743 passengers.

The surveys (in 2010, 2013, and 2017) showed that passenger segments
have been changing over time in terms of age structure, distribution of
passengers by occupation, trip purpose, mode choice for traveling to the
airport, etc. (Figure 7). The gender share changed, reaching almost equal
percentages. Regarding the occupation, it is notable that people without
income travelled more than before the advent of LCC.
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Figure 7. Characteristics of passengers in the Serbian market
during the 2007-2019 period
|
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The choice mode of traveling to the airport in 2010 changed slightly.
Namely, private cars (drop off) still had the largest share (54.2%), but the
share of taxis increased to 36.4%, while the share of buses decreased to
5.6%. The airport parking was used by only 3.9% of respondents. All these
changes can be explained by the better social status of passengers and the
improved Serbian economy.
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The distributions of choice of travel mode to the airport, depending
on citizenship and frequency of travel, are presented in Figure 8. Foreign
passengers used taxi or public transport (PT) more than expatriates or
passengers from Serbia, who were mostly dropped off by car at the airport.
Related to frequency of travel, taxi as a mode choice was proportional to
the frequency of travel, meaning that passengers who travelled more often
tended to use the taxi more than less frequent travelers, who mostly used a
car with someone else as a driver.

Figure 8. Mode choice to airport by a) citizenship and
b) frequency of travel, in the 2010 survey
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Source: authors.
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Table 3 shows the same cross-tabulations as Table 2, now with data from
the survey conducted at the Nikola Tesla Airport in March 2010. All results,

differences among the categories, are statistically significant at the level of
risk lower than 5%.

Table 3. Cross-tabulation of selected categories by travel purpose,
in the 2010 survey (Belgrade Airport)

mode choice)

airport access

Travel purpose
Business Private Tourism Total
Airport access Count (% within | Count (% within | Count (% within | Count (% within
mode choice airport access airport access

airport access
mode choice) mode choice) mode choice)
Taxi 308 (57.4%) 189 (35.2%) 40 (7.4%) 537 (100%)
Car (parked) 34 (59.6%) 17 (29.8%) 6 (10.5%) 57 (100%)
Car (dropped off by 325 (40.7%) 406 (50.8%) 68 (8.5%) 799 (100%)
someone)
PT or combination 35 (42.7%) 38 (46.3%) 9 (11.0%) 82 (100%)

Travel

Travel purpose by airport access mode cross-tabulation: X (6, N = 1475) = 43.055%, p-value <.0001,

a: 1 cell (8.3%) has an expected count of less than 5. The minimum expected count is
4.75.

frequency

1-3 per month

Business
Count (% within
travel frequency)

Private

Count (% within
travel frequency)

Tourism
Count (% within
travel frequency)

Total
Count (% within
travel frequency)

1 in 3 months

339 (69.2%)

130 (26.5%)

21 (4.3%)

490 (100%)

208 (48.3%)

188 (43.6%)

35 (8.1%)

1-2 per year

less than once a year

137 (30.7%)

256 (57.4%)

53 (11.9%)

431 (100%)

446 (100%)

first time

11 (15.5%)

50 (70.4%)

10 (14.1%)

71 (100%)

7 (20.6%)

25 (73.5%)

2 (5.9%)

33 (100%)

Travel purpose by travel frequency cross-tabulation: x* (8, N = 1472) = 184.8732, p-value <.0001,
a: 1 cell (6.7%) has an

expected count of less than 5. The minimum expected count is 2.79.

Travel

Business

Private Tourism Total
. Count (% within | Count (% within | Count (% within | Count (% within
group size . . . )
group size) group size) group size) group size)
1 451 (48.8%) 425 (46%) 48 (5.2%) 924 (100%)
2

151 (40.7%)

165 (44.5%)

55 (14.8%)

371 (100%)
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3

49 (55.1%)

33 (37.1%)

7 (7.9%)

89 (100%)

4+

51 (56%)

27 (29.7%)

13 (14.3%)

91 (100%)

Travel purpose by group size cross-tabulation: x* (6, N = 1475) = 46.010%, p-value <.0001,

a: 0 cells (0.0%) have an expected count of less than 5. The minimum expected count is 7.42.

Business Private Tourism Total
Citizenship Count (% within | Count (% within | Count (% within | Count (% within
citizenship) citizenship) citizenship) citizenship)
Foreigner 220 (66.3%) 92 (27.7%) 20 (6.0%) 332 (100%)
Expatriate 49 (15.3%) 257 (80.3%) 14 (4.4%) 320 (100%)
Serbian 433 (52.6%) 301 (36.6%) 89 (10.8%) 823 (100%)

Travel purpose by citizenship cross-tabulation: x? (4, N = 1475) = 238.9882, p-value <.0001

a: 0 cells (0.0%) have an expected count of less than 5. The minimum expected count is 26.68.

Source: authors.

Related to airline choice, the entrance of LCCs into the market changed the
distribution of passengers. Starting from the modest number of operations
in 2007, LCCs largely expanded their operations in 2010. In 2017 LCCs
reached a share of approximately 20% of passengers in this market. Figure 9
presents cross-tabulation of airline choice by travel purpose and citizenship.
Age structure has also been changed, and the increase is observed in the
segments of young passengers (26-35) and passengers older than 65 years,
while the 46-55 years segment recorded the largest decrease.

60%
50%
40%
30%
20%
10%

Figure 9. Airline choice by a) travel purpose and

b) citizenship, from 2010 survey
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Source: authors.

The last part of the in-depth analysis of the Serbian market’s air passenger
attitudes and behaviors during the 2007-2019 period is related to the data
obtained from the survey conducted in 2017 at the Ni$ Airport. This airport
is a regional one, intended mostly for LCCs, which led to the creation of
different passenger profiles compared to the Belgrade Airport. From the
total of 502 responses, the following results are selected. The largest share
in all age categories related to travel purposes was private, followed by
tourism which was almost equal to private purpose share among passengers
up to 26 years of age (Figure 10a). Traveling for tourism decreased with
age, while most passengers traveling for business were in the 36-45 and
56-65 age groups. A lower share of business passengers is expected due to
the dominance of LCC flights at the Ni$ Airport.

Figure 10. Selected results from the 2017 survey
a) Travel purpose by age group
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b) Gender by travel frequency
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d) Mode choice to the airport by travel frequency
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Source: authors.

Regarding gender distribution, men were still traveling for business more
than women, but the difference in shares was significantly lower than in
surveys from previously observed periods, pointing to an increasing number
of female business travelers (Figure 10b). There is also a notable increase
in the shares of both genders, traveling for private and tourism, which was
caused by both cheaper air tickets and the growth of personal income.

When it comes to the choice of mode of transport to the airport, the number
of passengers who parked their car at the airport parking increased, due to
lower prices of parking at the Ni$ airport. Below in Table 4, consistently with
Tables 2 and 3, one can find the same selected cross-tabulations. All a result,
the differences among the categories are statistically significant at the level
of risk lower than 5%.

Table 4. Cross-tabulation of selected categories by travel purpose,
in the 2017 survey (Ni$ Airport)

Travel purpose

Business Private Tourism Total

Airport access
mode choice

Count (% within
Airport access
mode choice)

Count (% within
Airport access
mode choice)

Count (% within
Airport access
mode choice)

Count (% within
Airport access
mode choice)

Taxi 9 (8%) 67 (59.8%) 36 (32.1%) 112 (100%)
Car (parked) 4 (8.9%) 30 (66.7%) 11 (24.4%) 45 (100%)
Car (dropped-off by 30 (12%) 171 (68.7%) 48 (19.3%) 249 (100%)

someone)

PT or combination

17 (17.7%)

49 (51%)

30 (31.3%)

96 (100%)
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Travel purpose by Airport access mode cross-tabulation: x? (6, N = 502) = 15.250?, p-value = .018,

a: 0 cells (0.0%) have an expected count of less than 5. The minimum expected count is 5.38.

Travel
frequency

Business
Count (% within
travel frequency)

Private
Count (% within
travel frequency)

Tourism
Count (% within
travel frequency)

Total
Count (% within
travel frequency)

1-3 per month

20 (20%)

60 (60%)

20 (20%)

100 (100%)

1 in 3 months

22 (11.8%)

131 (70.1%)

34 (18.1%)

187 (100%)

1-2 per year

8 (7.7%)

55 (52.9%)

41 (39.4%)

104 (100%)

less than once a year

5 (7.6%)

46 (69.7%)

15 (22.7%)

66 (100%)

first time

5 (11.1%)

25 (55.6%)

15 (33.3%)

45 (100%)

Travel purpose by travel frequency cross-tabulation: x? (8, N = 502) = 26.8242, p-value = .001,

a: 0 cells (0.0%) have an expected count of less than 5. The minimum expected count is 5.38.

Business

Private

Tourism

Total

Trave_l Count (% within | Count (% within | Count (% within | Count (% within
group size group size) group size) group size) group size)
1 36 (15.5%) 164 (70.7%) 32 (13.8%) 232 (100%)
2 15 (8.5%) 107 (60.5%) 55 (31.3%) 177 (100%)
3 4 (8.3%) 27 (56.3%) 17 (35.4%) 48 (100%)
4+ 5 (11.1%) 19 (42.2%) 21 (46.7%) 45 (100%)

Travel purpose by group size cross-tabulation: x* (6, N = 502) = 35.4832, p-value <.0001,
a: 0 cells (0.0%) have an expected count of less than 5. The minimum expected count is 5.38.

Citizenship

Business
Count (% within
citizenship)

Private
Count (% within
citizenship)

Tourism
Count (% within
citizenship)

Total
Count (% within
citizenship)

Foreigner

6 (9.2%)

42 (64.6%)

17 (26.2%)

65 (100%)

Expatriate

10 (14.1%)

57 (80.3%)

4 (5.6%)

71 (100%)

Serbian

44 (12%)

218 (59.6%)

104 (28.4%)

366 (100%)

Travel purpose by citizenship cross-tabulation: x* (4, N = 502) = 17.1832, p-value = .002
a: 0 cells (0.0%) have an expected count of less than 5. The minimum expected count is 7.77.

Source: authors.

The LCCs induced new travels, by younger and older passengers, for
private or tourist purposes. Additionally, the LCCs offered routes that track
migratory patterns, which substantially influenced the increase in the
number of people aged 65+ who visited members of their family. On the
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other hand, the population aged 35-45 years belongs to employers, which
do not use LCCs for their business travels. Regarding travel purposes, it can
be observed that the share of business travel was reduced, and that can be
explained by the increase in private and tourist travel induced by the lower
ticket prices offered by LCCs.

The penetration of LCCs into the Serbian air travel market has generated
a completely new segment of passengers who would not have used air
transport otherwise. The segments of the passengers of both traditional and
LCC airlines were obtained using two-cluster analysis techniques (Kuljanin,
Kali¢ 2015). Within LCC four segments were derived: in two of them,
expatriates accounted for more than 50% of passengers, 33% were mainly
passengers from Serbia, and 25% were foreigners. Concerning traditional
carriers, two segments were obtained and the purpose of the journey
appeared to be a main segmentation variable.

3.3. Serbian Air Transport Market during the COVID-19 Pandemic
Period (2020-2022)

After years of record traffic growth, with the outbreak of the COVID-19
pandemic in 2020, global air transport faced the sharpest and most
sustained fall in demand. Passenger traffic was almost stopped, with the
exception of passengers who were abroad and who needed to return home.
New rules were established for air travel. Many countries decided to close
their borders and limit the movement of people. Moreover, new measures
were introduced (e.g.,, PCR tests, vaccination, COVID certificates) aimed at
preventing the spreading of the disease.

In circumstances like this, travel demand in the Serbian market recorded
a sharp fall (Table 5; Kali¢ et al. 2022). In the second half of 2022, air traffic
started to recover, resulting in an increase in the number of flights and in the
number of passengers. Air Serbia changed its ownership structure, with the
state’s share increasing from 51% to 82% in late 2022.

Table 5. The number of passengers served by airports in Serbia

Year Airport Airport | Serbian market | Percentage of change
Nikola Tesla Nis (total) compared to 2019

2019 6,159,000 422,255 6,581,255

2020 1,904,025 154,233 2,058,258 -69%

2021 3,286,295 146,296 3,432,591 -52%

2022 5,611,920 389,022 6,000,942 -9%

Source: authors.
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3.4. Serbian Air Transport Market in the Post-COVID-19 Period
(2023-2024)

The period following the lifting of all the restrictions related to COVID 19,
has been characterized by an extremely large expansion of the air network.
Serbian airports are offering a large number of new routes, which has
resulted in a significant increase in the number of passengers. Serbian air
transport achieved many records in 2023. Namely, Air Serbia increased the
number of passengers from 2.78 in 2019 to 4.19 million in 2023. Moreover,
this number has continued to increase, recording the highest number of
passengers in the first quarter of 2024 (17% YoY). Air Serbia changed its
ownership structure once again, becoming fully state-owned in November
2023.

Considering the airports in Serbia, it should be noted that Airport Nikola
Tesla recorded the highest number of passengers ever in 2023, 7.95 million
(29% increase compared to 2019). Additionally, Airport Ni§ served 448
thousand passengers in 2023, exceeding the number of passengers in 2019
(442 thousand).

3.5. Future Serbian Air Transport Market (2025 and 2035):
An Assessment

The same uncertainty that exists in the global air transport market
has also been observed in the Serbian market. Due to the forecasting of
future demand generally being very challenging, a Delphi survey among
air transport experts and researchers was conducted during the COVID-19
pandemic. At about the same time, in April and May 2021, an online survey
for air travelers was conducted for the purpose of SYN+AIR project (Kuki¢
et al. 2021; Colovic et al. 2022; Babic¢ et al. 2024) and selected answers
from Serbian residents were used to support some projections accepted or
rejected by the experts in the Delphi study.

3.5.1. Delphi Survey

The Delphi method is a group process involving the interaction between
the researchers and a group of identified experts in a specified area,
usually through a series of questionnaires. It represents an effective tool
for achieving consensus when there is uncertain information or a lack of
empirical evidence. The Delphi survey was performed in two rounds, during
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March and April 2021. Due to the great uncertainty caused by the COVID-19
pandemic, two time horizons, 2025 and 2035, were observed (Kuki¢ et al.
2021).

A questionnaire for the first round consisted of 20 projections for 2025,
grouped in five categories: (1) air traffic volume factors, (2) business travel,
(3) leisure travel, (4) passenger segments, and (5) new procedures and
services in air transport (mainly caused by the COVID-19 pandemic); and
20 projections for the 2035 time horizon grouped as (1) automation and
new procedures, (2) passenger characteristics, and (3) changes in passenger
behavior (Kuki¢ et al. 2021).

The response rate was 85.7%: 14 experts were invited by e-mail, but
12 agreed and all of them participated in both rounds. The panel group
consisted of five academic researchers, seven air transport experts from
industry, and one manager from a tourist agency, which provided a wide
variety of different perspectives. Concerning a response scale, a four-point
Likert scale was used (1 - “Don’t believe it will happen” to 4 - “It will very
likely happen”). An even number scale was chosen in order to avoid a neutral
level of agreement. As a consensus, we defined a predetermined percentage
of 75% participant agreement, where ratings 3 and 4 were counted as agree,
while ratings 1 and 2 were counted as disagree.

The survey was administered online, and the participants responded to the
questionnaire sent by e-mail. The possibility for comments and suggestions
was provided at the end of each part of the questionnaire. Detailed results
of the first round, as well as the comments, were sent to the participants. In
total, 18 of 40 projections were accepted and those will be briefly presented
below, through possible scenarios for 2025 and 2035 developed from the
Delphi projections that reached consensus.

3.5.2. SYN+AIR Survey (Conducted in 2021)

As has already been mentioned, the survey was conducted online due
to the COVID-19 restrictions. The questionnaire consisted of three parts:
Mobility Profile, Travel Preferences in 3 different hypothetical scenarios, and
Sociodemographic Profile (Kukic¢ et al. 2021; Colovic et al. 2022; Babi¢ et al.
2024).

The results are quite interesting, but they should not be compared
with the results of previous surveys conducted face-to-face at airports
in Serbia, regarding to plane travel. The SYN+AIR survey was based on a

184 Axanm MNdb 2/2024



Factors of the Evolution of Air Passenger Segmentation: The Case of the Serbian Air Travel Market

stated preference questionnaire with mostly hypothetical questions and
respondents answered as potential passengers referring to their common
behavior when traveling by plane.

A total of 562 respondents from Serbia filled out the questionnaire, of
which 66% were male, and 33.4% were female respondents. The percentage
of respondents who often travelled by plane (in regular conditions, without
COVID-19) was 43.6%, while 30.4% of respondents travelled rarely, 15.5%
frequently, and 10.5% of respondents rarely travelled by plane. The sample
distribution regarding age and the most common purpose of travel by
air are presented in Figure 11. Regarding employment status, 86.8% of
respondents were employed, 4.6% were students, 3.9% were retired, 1.6%
were unemployed, and 3% other.

Figure 11. Age and travel purpose distribution in a sample from Serbia
in survey from 2021

Age distribution

66+ - 230%

56-65 [ 10,20%

46-55 I ::40%

36-45 [N 3830%
26-35 I | 1350%

18-25 [ | 7.,70%

0% 10% 20% 30% 40% 50%

The most common travel purpose

18,70%
41,50%

33,40%

Mostly for business

Only for business

B Mostly for leisure

6,40% B Only for leisure

Source: authors.

185



M. Kali¢, S. Dozi¢, K. Kuki¢, D. Babi¢ (cTp. 157—194)

3.5.3. The Future of the Serbian Air Transport Market Supported by the Surveys

Based on the projections that reached consensus (Kuki¢ et al. 2021),
one scenario that stands out is “Return to Travel”, for the time horizon of
2025. Despite the uncertainty related to the air travel future, four out of six
projections that reached consensus for 2025 were optimistic. Due to the
long period of the COVID-19 lockdown and various measures that reduced
economic activity and increase the number of unemployed in Serbia, it is
expected that in 2025 the average household spending will be reduced.
Thus, experts assume that the number of passengers without personal
income (students, housewives, etc.) will decrease (the first non-optimistic
projection). In addition, the air ticket price is expected to be higher compared
to 2019, due to higher fuel prices and higher airline costs (the second non-
optimistic projection).

Regardless of the expected higher air fares, participants anticipate that
after the period of pandemic lockdown, leisure and visiting friends and
relatives (VFR) travels will increase and passengers will start to plan their
trips enthusiastically. In order to make the trip easier and more acceptable,
policy and bilateral agreements between Serbia and other countries will be
signed by 2025. That will lead to an increase in the number of passengers
at airports in Serbia and ultimately to a total recovery of the air transport
market in Serbia and a return to pre-COVID-19 levels. In 2025 business air
travel will persist despite IT technology innovations (people have experience
using online meeting platforms). Experts believe that the business air traveler
segment in Serbia will decrease by 20%. Generally, the scenario developed
for 2025 is optimistic, which is a consequence of the long lockdown during
the COVID-19 period and people’s strong desire to travel.

Passenger profiles were also created, in addition to the developed
scenarios. The 2025 time horizon is rather close and significant changes in
passenger profiles are not expected, but two new profiles can be recognized.
The first are Cautious Passengers consisting of careful persons who will try
to avoid potential threat of disease. After the COVID-19 pandemic, they will
still be in fear of disease and they will travel by plane only if they have to,
without joy. The second are Fearless Passengers who are so eager to travel
that they will neglect potential risks.

Two scenarios have been developed for the 2035 time horizon. Common
for both scenarios is the increase in automation and digitalization. In that
sense, it is expected that new technologies in passenger process automation
at airports will be implemented (fully automated check-in, pre-security,
boarding, etc.). Air passengers in Serbia will show a good response to the
digitalization.In 2035 young and middle-aged travelers will be “digital natives”
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while the majority of older travelers will use advanced telecommunication
technologies and services at that time. Despite digitalization and automation,
some passengers will require human assistance. Additionally, advanced
information and communications technology will partly replace short-
haul air travel for business trips. The first Open World scenario is rather
optimistic. After the end of the COVID-19 pandemic, there will be no other
new pandemic diseases and the economic situation in Serbia will be stable.
This will be a period of constant GDP growth, which will lead to increase
in the number of passengers in the air transport. A number of people will
be employed by foreign companies, working online from Serbia, and they
will have a salary significantly higher than average. These people will travel
frequently by air, for leisure or VFR. A new passenger segment will appear,
due to medical, health, and therapeutic tourism. Foreigners and expatriates
from Serbia belong to this segment. They will come to Serbia in order to
use dental services, cosmetic and plastic surgery, spa treatments, and
physical therapy, which are significantly cheaper in Serbia. In the business
air passenger segment, the share of females will be greater than in past
decades. The results from surveys in Serbia show that females represent
30% of business travelers and this is expected to increase up to 50% in
2035, which can also be confirmed by the results from the SYN+AIR traveler
survey in which female respondents represent 31.4% of business travelers.
People who are middle-aged at this moment have a habit of traveling, so it
is anticipated that the segment of older/retired people who travel by plane
in 2035 will be larger.

The second scenario, the Prolonged Pandemic Tension scenario, is rather
pessimistic. Globally, the economic situation will be unstable in 2035.
New epidemics and pandemics can be expected in the period until 2035,
so additional virus-related procedures will become part of the standard
procedure at airports. Additional airport/airline charges will be introduced
to cover, for example, different necessary medical tests. In 2035, passengers
at airports will be separated into pandemic-safe and pandemic non-safe
areas, based on traveling to countries that will require necessary documents
for entry. Since the disease risks in some countries will be significantly
higher than in others, it is necessary to separate the flow of passengers
at the airport in order to prevent the uncontrolled spread of infectious
diseases. Part of business class passengers of traditional airlines will use the
“taxi-sharing” service offered by air-taxi companies with aircraft capacity of
15 seats (flying vehicles).

Three air passenger profiles follow from the corresponding scenarios
for 2035. The first profile is the Digital Native Generation, which refers
to persons who have grown up in the digital age, in close contact with
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computers, the Internet, mobile phones, and social media. These persons
partially belong to the generations Z and Y (Millennials). In 2035 they will
be between 26 and 45 years old. The second profile consists of ambitious,
open-minded, educated upper middle-aged people, belonging to Generation
X - Well Informed Positive Attitude Cosmopolitan. The third profile is the
New Generation of Retired. Those are modest, traditional-values people who
like to travel, connected to Baby Boomers.

One of the projections that was rejected by 83% of the Delphi panelists
was that passengers in Serbia would be more environmentally conscious
and would choose environmentally responsible airlines. The panelists share
the opinions provided in the answers from respondents in the traveler
surveys (Table 6). The question related to printing the boarding pass when
traveling, clearly shows that at the moment when the survey was conducted
(April and May 2021), environmental awareness of Serbian passengers was
not at the level of EU passengers (only 3.7% of respondents from Serbia
chose option “No, I don’t want to waste paper”, compared to, for example,
30% of respondents from Spain, while 44% of respondents from Serbia
answered “Yes, it's more convenient when in the paper”, compared to 14%
of respondents from Spain with the same answer).

A higher percentage (24.4%) of passengers who travel often or frequently
prefer to have a boarding pass on their phone compared to passengers who
travel rarely (11.7%), while it is the opposite for passengers who prefer
to have a boarding card on paper (52.6% of passengers who travel rarely
vs. 37.3% of passengers who travel often or frequently, Table 5). Similarly,
different habits related to printing boarding cards are observed for different
age groups (with the age limit set to 45 years). All results and differences
among the categories are statistically significant at the level of risk lower
than 5%.
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Table 6:
Cross-tabulation of habits related to printing boarding cards
by age groups and frequency of travel by plane

Do you usually print your boarding pass when traveling?

Yes, in case my

,.| No, I prefer Yes, it’s Total
No, Idont| = = " phone stops more b d
want to boardin / working, to be convenient N
waste ass on rﬁ sure that [ have when on (p(.erc_entage
paper p on y my boarding e within row
p pass available pap category)
Age: 45 41% 24.3% 35.4% 36.2% |362 (100%)
or below
Age: 46 3.0% 10.0% 30.0% 57.0% |200 (100%)
or more

Printing boarding pass by Age groups cross-tabulation: X (3, N = 562) = 28.083?, p-value

<.0001,

a: 0 cells (0.0%) have an expected count of less than 5. The minimum expected count is

7.47.

Travel frequency:

Rarely or almost 3.9% 11.7% 31.7% 52.6% 230 (100%)
never
Travel frequency:
Frequently or 3.6% 24.4% 34.6% 373% [332 (100%)

often

Printing boarding pass by Frequency of travel cross-tabulation: X (3, N = 562) = 18.960?,

p-value <.0001,

a: 0 cells (0.0%) have an expected count of less than 5. The minimum expected count is

8.59.

Source: authors.

Another projection rejected by 83% of panelists was that high-speed rail
and new highways in Serbia would take over a significant proportion of air
passengers. This can be confirmed by the high percentage of respondents in
the traveler survey who chose the plane in the “train or plane” hypothetical
scenario (Table 7).

Respondents were asked to choose between a plane (the door-to-door
travel time is 4 hours) and a high-speed train (the door-to-door travel time
is 6 hours) in the case of business travel. The plane was the choice for 71%
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of respondents and regarding the reason for that choice 47.5% stated time,
followed by 35.2% of respondents whose reason for the choice was comfort.
Almost 80% of female respondents chose the plane, while at the same time
a slightly lower percentage of male respondents made that choice (66.8%).

Regarding the reasons for plane/train choice, in Table 7 one can see
that 5.3% of female and 2.2% of male respondents do not like to travel by
plane, while only 0.5% of female and 4.6% of male respondents do not like
to travel by train. Also, 56.4% of female respondents and 42.9% of males
made choices based on time as a factor. When it comes to younger and older
respondents, it is visible that older respondents value comfort as a factor
in making decisions, while younger more value time as a factor. All results,
differences among the categories are statistically significant at the level of
risk lower than 5%.

Table 7:
Cross-tabulation of reasons for plane/train choice by gender and age groups

Why did you make a choice between plane/train?

I do not |Ido not Total
like to like to Observed
Comfort travel by | travel Other | Reliability | Time | (percentage

. within row
plane | by train

category)

female 31.9% 5.3% 0.5% | 4.3% 1.6% 56.4% | 188 (100%)

male 37.2% 2.2% 4.6% | 8.4% 4.9% 42.9% | 371 (100%)

Reasons for Plane/Train choice by Gender cross-tabulation: x* (5, N = 559) = 22.5593,
p-value <.0001,

a: 0 cells (0.0%) have an expected count of less than 5. The minimum expected count
is 8.66.

Age: 45 31.2% 3.1% 2.5% | 8.1% 4.7% 50.4% | 230 (100%)
or below
Age: 46 43.0% 3.5% 45% | 5.0% 2.0% 42.0% | 332 (100%)
or more

Reasons for Plane/Train choice by Age groups cross-tabulation: x* (5, N = 562) =
12.934?, p-value = .024,

a: 0 cells (0.0%) have an expected count of less than 5. The minimum expected count
is 6.44.

Source: authors.
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4. CONCLUSION

This paper presents the air passenger segment evolution in Serbia from
2000 to 2035. The observed period is divided into five time horizons: two
in the past, one current, and two in the future. In the past horizons, the
evolution of air passenger segments is considered based on the results of
surveys conducted from 2000 to 2017. The first period (2000-2006) refers
to a non-liberalized market, and the general segmentation of passengers is
confirmed, i.e., the leisure and business segments are distinguished. The
emergence of LCCs in the 2007-2017 period induced air travel demand, and
generated a passenger segment that started to used air transport instead
of other modes. Different segments can be observed in LCCs (expatriates
were the most common users) and traditional airlines (two segments were
obtained based on the trip purpose).

The current period (2023-2024) induced new travels since the supply in
the Serbian market has significantly improved. This supply is mostly driven
by Air Serbia’s capacity increase, as well as by Wizz Air’s presence in the
Serbian market.

The future scenarios and passenger profiles are based on the Delphi
method. Due to the great uncertainty caused by the COVID-19 pandemic, two
time horizons 2025 and 2035 were observed. In the 2025 Return to Travel
scenario and two profiles Cautious passengers and Fearless passengers are
singled out. In 2035 two scenarios (Open World and Prolonged Pandemic
Tension) and three profiles (Digital Native Generation, Well Informed Positive
Attitude Cosmopolitan, and New Generation of Retired) are defined. The
obtained results could be generalized and applied to South East European
(SEE) countries since countries in this region had similar socioeconomic
features in the past. Additionally, the Digital Native Generation is a profile
that is expected to be present in the global air travel market.

This research provides valuable information for product planning, for
both airports and airlines. Thus, it helps them to offer appropriate services
in the highly competitive air transport market. The proposed approach
could be applied to other countries in SEE, which is a possible direction for
future research. Additionally, the proposed methodology could be extended
to advanced statistical techniques, in order to provide deeper insight into
passenger behavior and profiles, pointing out more sophisticated differences
and similarities among countries.
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1. INTRODUCTION

Right to self-determination is the right to manage our lives and decide for
ourselves in the different aspects and levels of importance of personal and
property matters, such as where to live, what medical procedures are used
for our health protection, how to manage our property, how to spend money,
as well as with whom to have close relationships, how to dress, which cultural
or sports events to attend, etc. In other words, the right to self-determination
guarantees everyone to ‘live their own way’, in accordance with their own
wishes, interests and preferences. But the question arises, how to protect
right to self-determination if we become a vulnerable person who has lost
the ability to make decisions on some or all these issues. In accordance with
international and European standards in this area, national legislators have
started to promote voluntary measures as a primary means of protecting
and empowerment of vulnerable persons, as they contribute to protecting
the individual’s personal autonomy and right to self-determination: in other
words, a person’s ability to govern their life choices (Karjalainen 2022, 66-
67). In this sense, various advance planning models have been developed for
such circumstances in which we may not be able to make certain decisions
ourselves, to ensure that these decisions reflect our (previously expressed)
wishes and needs. Advance plans allow persons to provide instructions on
how to deal with future emotional crises and/or to appoint a person to
support them in those particular circumstances (UN Special Rapporteur
2017 par. 32).

This paper primarily discusses advance directives as a form of voluntary
measures, but also some other voluntary measures, such as continuing (or
enduring) powers of attorney, because certain legal systems, namely Croatian,
have not clearly delineated them. Moreover, some institutes have been
developed that include elements of several different voluntary measures.
The principles of autonomy and self-determination place advance directives
in the ambit of the human rights approach to mental health law (Morrissey
2010, 11; Weller 2010, 3), but also of human rights approach that goes far
beyond mental health law. Advance directives are widely recognised as
vehicles for the principles of participation, non-discrimination, acceptability
and accessibility (Morrissey 2010).

The paper begins with an analysis of international and European
documents that directly or indirectly protect the right to advance decision
making. This is followed by a discussion of the protection of this right in
the legal systems of Germany, Slovenia, the Czech Republic and Serbia. A
special chapter is devoted to the regulation of the right to advance decision
making in Croatian law, highlighting the problems that the Croatian system
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has in legislation and implementation. Certain suggestions for improving
legislation in this area are provided, as is an incentive for further research
that will result in the creation of new proposals for effective protection of the
right to self-determination through a system of advance directives. It should
also be noted that this paper primarily deals with advance directives in the
field of family, linking them to brief observations on advance directives in
other legal areas.

2. INTERNATIONAL AND EUROPEAN LAW

As one of the responses to the long history of social neglect and
prejudice, and even abuse of people with disabilities (Stein et al. 2007),
international organisations have recognised advance care planning as one
of the necessary measures to ensure that people with disabilities receive
care and support in accordance with their personal wishes and needs.
The United Nation’s Convention on the Rights of Persons with Disabilities?
(CRPD) ‘was required due to the failure of human rights instruments to
fully ensure the human rights and fundamental freedoms of persons with
disabilities in order to achieve a society accessible for all’ (Bianchi 2020,
2). The CRPD can be interpreted as promoting various forms of supported
decision making including advance directives (Reilly, Atkinson 2010).
Namely, under Article 12 of the CRDP, States Parties reaffirm that persons
with disabilities have the right to recognition everywhere as persons before
the law and requires themselves to recognise that persons with disabilities
enjoy legal capacity on an equal basis with others in all aspects of life. In
this regard, ‘States Parties shall take appropriate measures to provide access
by persons with disabilities to the support they may require in exercising
their legal capacity’? The importance of self-direction is at the core of Article
12, ensuring that the exercise of legal capacity respects the rights, will and
preferences of the person (Keys 2017, 267). The Committee on the Rights
of Persons with Disabilities in its General Comment No. 1 points out that
support in the exercise of legal capacity must respect the rights, will and
preferences of persons with disabilities and that ‘for many persons with
disabilities, the ability to plan in advance is an important form of support,
whereby they can state their will and preferences which should be followed
at a time when they may not be in a position to communicate their wishes

1 UN 2006, Annex I.
3 UN 2006, Article 12.
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to others’? In that sense, applying an advance directive is an important
example of support to exercise legal capacity (Flynn 2019, 50). The terms
‘will’ and ‘preferences’ are not defined in the CRPD. Arstein-Kerslake and
Flynn (2016, 483) clarify that in general, an individual’s ‘will’ is used to
describe the person’s long-term vision of what constitutes a ‘good life’
for them, whereas an individual’s ‘preferences’ tends to refer to likes and
dislikes, or ways in which a person prioritises different options available
to them. Although it should not always be so difficult for someone close to
the person who is unable to decide for themselves to determine what that
person’s will and preferences would be, advance directives certainly prevent
wrong conclusions when there is a dilemma. However, the importance of
advance directives is even greater in situations where there is a danger that
decisions will be made contrary to the person’s will and preferences, even
though there is no doubt about what they are. The determination when an
advance directive comes into force, as well as when it ceases to have effect,
should also be the decision of the person issuing it and such a determination
should be an integral part of the advance directive as well; the assessment
that a person lacks mental capacity is certainly not a basis to follow.*

Speaking of the European context, it is evident that the Council of Europe
also strives, especially through the practice of the European Court of Human
Rights, to encourage a paradigm shift in the status and protection measures
of persons with disabilities, emphasising their autonomy and human rights
in national legislation (Hrabar et al. 2021, 396). The right of an individual to
decide certain aspects of their private and family life on their own, without
the intervention of the authorities or at least with the intervention reduced
to the minimum possible derives from Article 8 par. 2 of the European
Convention for the Protection of Human Rights and Fundamental Freedom®
(ECHR). The European Court of Human Rights has cut the link between the
right to autonomy and the right to privacy, as protected by Article 8, and
has stated that based on the ECHR in general and through the concept of
human dignity, a right to autonomy can be deduced from the ECHR (Goffin
2012, 133). Although they are, of course, not explicitly mentioned as such in
the ECHR, the European Court of Human Rights has in its practice discussed
advance directives (mainly in the context of bioethical and religious issues)
based on the said right to autonomy:.

3 UN Committee on the Rights of Persons with Disabilities 2014, para 17.
4 .
Ibid.

5 Council of Europe 1950.
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The Council of Europe first recognised advance directives in its documents
regulating decision-making issues in biomedical matters. The most important
of these documents is the Convention for the protection of Human Rights
and Dignity of the Human Being with regard to the Application of Biology
and Medicine: Convention on Human Rights and Biomedicine® (Oviedo
Convention), the only international legally binding instrument on the
protection of human rights in the biomedical field. Article 9 of the Oviedo
Convention proscribes that ‘previously expressed wishes relating to a medical
intervention by a patient who is not, at the time of the intervention, in a state
to express his or her wishes shall be taken into account’ This provision is
certainly important as it marks the first recognition of the value of advance
directives in a common European binding instrument. Although the wording
‘previously expressed wishes’ is used instead ‘advance directives’, the latter
expression, which also does not appear in the Convention’s Explanatory
Report’, was not included on the ground that it presupposes the binding
nature of such documents (Andorno 2012, 76-77). The Explanatory Report
states that the expression ‘taken into account’ does not mean that previously
expressed wishes should unconditionally be followed and provides some
examples to demonstrate the exemptions.

Aware that the issue of adults with incapacity was arguably the most
topical issue of family law at the time at both the national and international
level (and that it would be in the following years as well) and concerned with
the fact that, despite the overall improvement in the protection of human
rights, this area of law was underdeveloped or even completely neglected in
anumber of member states, the Council of Europe adopted Recommendation
CM/Rec (2009)11 on principles concerning continuing powers of attorney
and advance directives for incapacity®. The Recommendation is based on
principle of promotion of self-determination, which is mentioned five times
in the Recommendation and clearly embodies the key value of this document
(Andorno 2012, 78.). In accordance with this principle, the Council of Europe
recommended that member states give voluntary measures priority over
involuntary measures of protection. ‘Continuing powers of attorney and
advance directives constitute two methods of self-determination for capable
adults for periods when they may not be capable of making decisions.
Both are anticipatory measures which subsequently have a direct impact
on granters’ lives during periods when their capacity to make decisions is

6 Council of Europe 1997.

7 Council of Europe 1997.

8 Council of Europe 2009.
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impaired’”® (Council of Europe 2011, 17). Continuing power of attorney is
defined as ‘a mandate given by a capable adult with the purpose that it shall
remain in force, or enter into force, in the event of the granter’s incapacity’*°
and advance directives are defined as ‘instructions given or wishes made
by a capable adult concerning issues that may arise in the event of his or
her incapacity’'’. The Recommendations do not limit the application of
advance directives to specific strictly defined personal and/or property
issues. Moreover, it is prescribed quite generally that advance directives
may apply to health, welfare and other personal matters, to economic and
financial matters, and to the choice of a guardian, should one be appointed.'?
The Recommendation leaves room for States to determine the (non)binding
effect of advance directives, but still do not allow the State to completely
deprive the advance directive of its character of a strong protector of a
person’s wishes. In this sense, in accordance with the Recommendation,
States should decide to what extent advance directives should have binding
effect but at the same time the Recommendation determines that if advance
directives do not have binding effect they should be treated as statements
of wishes and given due respect. States should also consider what form and
other provisions or mechanisms may be required to ensure the validity and
effectiveness of advance directives, but in any case, it should be revocable
without any formalities.!®> As can be seen, despite the legally non-binding
character of the Recommendation, it certainly represents the European
direction regarding the use of advanced instructions as an important
instrument of protection and social respect of incapable adults (see also
Morrissay 2010, 13).

3. COMPARATIVE LAW

A number of relevant comparative studies have shown great and
significant differences in the legal regulation of advance directives in
national legislations (see Atkinson 2007; Goffin 2012; Lack, Biller-Andorno,
Brauer 2013; Veshi, Neitzke 2015). These studies are mainly from the field of
biomedicine and (mental) health protection; there are still not a significant
number of family law studies in this regard. The Family Law in Europe

Council of Europe 2011.
10" Council of Europe 2009, Principle 2.1.
1 Ipid, Principle 2.3.
12 Ibid., Principle 14.

13 Ibid., Principles 16-17.
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(FL-EUR)** academic organisation is currently intensively working on the
analysis of national legislations in the field of protection and empowerment
of vulnerable adults within family law, including advance directives as a
voluntary measure, and this is a promising project that is expected to bring
valuable knowledge in this area.

In order to show the different approaches of European legislation to
what is under discussion, the relevant legislation of Germany, Slovenia,
Czech Republic and Serbia will be analysed below. German legislation
because it served as a model for the Croatian legislator when introducing
advance directives into the family law system in 2014 (ReSetar 2022, 505)
and because it provides answers to some open questions that still exist
in Croatian legislation at the present. Slovenia is an example of a country
that abandoned the institution of deprivation of legal capacity, but still
provides protection for persons with disabilities through the institution
of guardianship. However, advance decision making is recognised only in
the area of guardianship for minors. The Czech Republic is specific insofar
as some forms of advance decision making, recognized by some other
European countries as family law mechanisms, are recognised as status law
mechanisms in Czech law. Serbia belongs to the group of European countries
whose family law, as well as status law legislation does not recognise any
form of advance decision making, and Serbian legal theory has criticised that
even in other branches of law they have not taken root as they should.

Since the boundaries between continuing powers of attorney and advance
directives are not always completely clear in the considered legal systems,
the former are also partially included in the discussion below.

3.1. Germany

Voluntary measures that serve as protection of the autonomy of the
vulnerable adult in Germany are mostly regulated by the German Civil
Code'® (BGB). A vulnerable adult can issue powers of attorney in accordance
with general provisions of civil law to take care of their affairs and through
this they can authorise a self-chosen representative/support person. The
appointment of a custodian is generally not necessary if such attorneys can

14 FL-EUR currently gathers 34 eminent experts from the academic community
and practitioners in the field of family law, from 31 European jurisdictions. More
information at https://fl-eur.eu/, last visited April 12, 2024.

15 Biirgerliches Gesetzbuch.
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legally manage the affairs of a vulnerable adult (Dethloff, Leven 2023, 46).
A precautionary power of attorney for possible circumstances that would
require assistance is called continuing power of attorney (Vorsorgevollmacht),
which is defined in BGB Vol. 4, dedicated to family law.

The fourth volume of the BGB also regulates living will and custodianship
directive. The adult can specify in a living will (Patientenverfiigung), in
case of their incapacity to consent in writing, whether they consent to or
prohibit certain examinations of their state of health, medical treatments
or operations that are not yet imminent at the time of the specification'®
(Dethloff, Leven 2023, 47).

A custodianship directive (Betreuungsverfiigung), which is legally defined
in § 1816 (2) BGB, can specify which person the court should choose as the
custodian, but also who should not be the custodian under any circumstances.
It concerns in particular the suggestion of a specific custodian who can
then make decisions regarding the affairs of the vulnerable adult, within
certain limits but in this directive the vulnerable adult can also express their
wishes regarding the management of their affairs (Dethloff, Leven 2023, 47).
Germany is an example of a European country where citizens are advised in
different ways and in simple language on how the custodianship directive
can be given and on which issues. Using the Internet and various other
sources, citizens are advised of what is possible to specify in a custodianship
directive, such as, that grandchild should receive a certain amount of money
for their wedding, to be cared for at home as an outpatient for as long as
possible (Verbraucherzentrale 2024'7), where and how to live, whether to
undergo certain medical procedures (e.g, the insertion of a gastric tube),
that relatives should receive presents for Christmas (Familienratgeber
202418), etc. It is also possible to determine general criteria for appointment
of a custodian without specifying a particular person, e.g, whether the
custodian should be appointed by a church institution, a care association
or a welfare organisation, or whether a woman or a man as custodian is
preferred (Gobel, Hiinefeld 2020, 8), etc.

It is important to point out that there are no special requirements in
terms of form and capacity to understand when it comes to a custodianship
directive; a declaration by the vulnerable adult is sufficient (Dethloff, Leven

16 See BGB § 1827.

17 Explanation available at https://www.verbraucherzentrale.de/wissen/gesundheit-
pflege/aerzte-und-kliniken/vorsorgevollmacht-und-betreuungsverfuegung-warum-
sie-so-wichtig-sind-46972, last visited April 13, 2024.

18 Explanation available at https://www.familienratgeber.de/rechte-leistungen/recht-
gesetz/betreuungsverfuegung, last visited April 13, 2024.
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2023, 49; Gobel, Hiinefeld 2020, 14). However, it is safer to write it when
person is still fully capable for understanding because problems can arise if
relatives or friends do not agree with decisions made in the custodianship
directive. They may then try to have the custodianship directive declared
void in court (Familienratgeber 2024).

The custodianship directive must be transmitted to the custodianship
court without delay by a person in possession of such a document, when
the custodianship proceedings are initiated (Dethloff, Leven 2023, 49-
50). The court and the custodian are generally bound by what is stated in
custodianship directive, provided that: a) it does not conflict with the best
interests of vulnerable person, b) it is reasonable for the custodian to accept
it, and c) it is not apparent that the wishes have changed in the meantime
(Gobel, Hiinefeld 2020, 8).

Custodianship directives (as well as continuing powers of attorney and
living wills) can be registered in the Central Register of Continuing Powers
of Attorney (Zentrales Vorsorgeregister). Dethloff and Leven clarify that this
registration is neither a prerequisite nor proof of effectiveness, but instead
serves the purpose of discoverability (Dethloff, Leven 2023, 51).

In the context of making advance binding declaration in relation to the
child guardian, it is important to note that the BGB foresees the possibility
of appointment or exclusion guardian for child by parents (Benennung und
Ausschluss als Vormund durch die Eltern).* It is proscribed that parents may,
by means of a last will and testament, name a natural person as guardian
or spouses as joint guardians or exclude them from guardianship if they
are entitled to care for the child’s person and property at the time of their
death. The will is a unilateral act, so the parents cannot declare it jointly.
The question then arises as to what happens if the parents in their wills
state conflicting wishes about the person of the child’s guardian. The
BGB proscribes that if the parents have made contradictory last wills and
testamentary dispositions to name or exclude guardians, the disposition
made by the parent who died last applies.?°

The possibility of appointment or exclusion of a guardian for a child
by parents is not recognised as a form of advance directive of vulnerable
persons in German family law probably because it can only be declared in a
will and because it is declared for case of death, not for case of impossibility
of exercising parental responsibility during one’s lifetime.

19 BGB § 1782.
20 BGB § 1782 (2).
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3.2. Slovenia

Protection of vulnerable adults in Slovenia is mainly regulated in the
Slovenian Family Code?' (DZ). Novak (2023, 2) highlights that new family
legislation in Slovenia pays special attention to the protection of vulnerable
adults. The new regulation has brought great changes in this area, the most
notable of which is the abandonment of the possibility of deprivation of
legal capacity. Vulnerable persons are still protected through the institution
of guardianship for adults, but only and exclusively in those areas where
they really need guardianship assistance and protection. As the purpose of
guardianship for adults DZ determines the protection of their personality,
which is realised primarily by arranging matters that these persons cannot
do alone, and by striving for treatment and training for independent living as
well as the protection of their property and other rights and interests.?? The
court places a person under guardianship and appoints a guardian if, due
to a disorder in mental development or mental health problems or another
cause that affects the ability to reason, that person is unable to take care of
their rights and benefits by themselves without harming themselves.?

Slovenian family law does not provide for any form of a binding directive
given in advance referring to the appointment of a guardian. Regarding
respect for the will of the ward, it is only prescribed that when appointing a
guardian, the social welfare centre or the court take into account the wishes
of the ward, if they have expressed them and if they can understand their
meaning and consequences, and if it benefits the ward.?*

Article 144 of the DZ provides for the prior expression of the will of the
parents, in the event of death or permanent incapacity to exercise parental
responsibility, by which the parents express their will in advance regarding:

the person entrusted with the care and upbringing of their child;
- the relative who will have parental responsibility;
- the adopter; or

- the guardian.

21 Druginski zakonik (DZ), Official Gazette of the Republic of Slovenia Nos. 15/2017,
21/2018, 22/2019, 67/2019, 200/2020, 94/2022, 5/23.

22 DZ Art. 239 paras. 2 and 3.
23 DZ Art. 262 par. 1.
24 DZ Art. 243.
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The validity of the parents will expressed in advance is evaluated in the
same way as the validity of the will in accordance with the law regulating
inheritance, and if the expressed wishes of the parents are different, the
court decides on the validity of the will. A precondition for the court to take
into account the will of the parents expressed in advance is that the will of
the parents does not conflict with the interests of the child.

As can be seen, when it comes to the expression of the parent’s will in
advance regarding the person responsible for the child, Slovenian legislation,
unlike the German one, provides for giving such an advance statement also
in the case of the impossibility of exercising parental responsibility, not only
in the case of death. However, Slovenian legal theory also does not consider
it as an advance directive in the sense of a voluntary measure for vulnerable
adults (see Novak 2023, 30-34; Ahlin Doljak 2023).

3.3. Czech Republic

In order to have a clearer understanding of Czech law in this area, it
is first important to emphasise that the protection of vulnerable adults
in Czech by the institution of guardianship is not regulated in the second
book of the Czech Civil Code?® (hereafter: OZ) which refers to family law
matters but in Book [ - General Provisions. Kralickova et al. (2023) point
out three options of voluntary measures for empowerment of vulnerable
adults regulated in a first Book of the OZ, Title II (Persons), Chapter 2
(Natural persons): continuing power of attorney (predbézné prohldseni)?®,
assisted decision-making (ndpomoc pi#i rozhodovdni), and representation
by a household member (zastoupeni ¢lenem domdcnosti). The authors do
not label any of these measures as advance directives. However, continuing
power of attorney has elements of what is considered in some legislation to
be an advance (guardianship/custodianship) directive.

When it comes to continuing power of attorney, Kralickova et al. (2023,
67-77) state that it functions as a preventive measure. It is a unilateral legal
act of an individual who anticipates their own future inability (which may
or may not occur) to make legal acts autonomously. A continuing power
of attorney can include both property and personal matters. A person can

25 Obéansky zdkonik, 89/2012 Sb.

26 Czech institute predbézné prdzni authors Kralitkova et al. (2023) translate as
continuing power of attorney, so we also use the same translation of this term later
in this paper.
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express their will as to how or by whom their affairs are to be managed if
they are unable to express such a will in the future. The range of issues on
which it is possible to express will is diverse and can include: housing and
residence, property, health care, social care, business plans, taxes and fees,
representation before courts, authorities and other institutions. A person
can express the wish to live in their own house, or, conversely, an instruction
to rent out their house and be placed in a facility providing social care
services. It is also possible to express preference regarding a specific social
care service that the person wants or does not want to receive (Kittel 2018,
16). It is not possible to authorise, or designate, any person to act in matters
related to conclusion or dissolution of marriage, the exercise of parental
responsibility and disposition mortis causa, including disinheritance.

Whether a person will be limited by the court in their autonomy is
not as important as the fact that they will lose the ability to legally act
independently and manage their affairs (Kittel 2018, 13). The cause of the
loss of legal capacity is also not decisive. It can be a mental disorder, but also
a physical illness or injury. Kittel further explains that it is not necessary
for a person to anticipate loss the legal capacity for a specific reason, as it
might seem from the diction of Article 38 of the OZ. It could be a person
who is in the early stages of a disease with a prognosis of losing the ability
to act legally (e.g. Alzheimer’s disease, dementia), and a completely healthy
person who wants to adjust the management of their affairs in the case of an
unexpected event (e.g. severe head injury during sports). It can be made by
a person with full legal capacity, ‘but legal doctrine also allows for the power
of attorney to be made by a minor without full legal capacity, or an adult who
is already experiencing symptoms of a mental disorder, but whose condition
still makes it possible for him or her to make the power of attorney, since he
or she is fully aware of its effects’ (Kralickova et al. 2023, 72).

A continuing power of attorney must be in a written form, as a public
document, i.e. a notary deed, or a private document attested by two
witnesses.?” Legal theory recommends a notarial deed because it ‘constitutes
full proof of the will against everyone and because, in addition, the writing
of the notarial deed is associated with the provision of legal advice, and the
expression of will is formulated by a legally educated expert’ (Kittel 2018, 15,
translated by author). A continuing power of attorney written in the form of
a notarial deed will be deposited with the drafting notary, who can also issue
copies to persons designated in the notary deed. This reduces the risk of the
document being lost and improves the ability of its intended circulation. If
the content of a notarial deed is the determination of the person who is to

27 0z Art. 39 par. 1 and Art. 3026 par. 2
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become the guardian, such declaration will additionally be registered in the
List of declarations on the appointment of a guardian kept in digital form by
the Chamber of Notaries of the Czech Republic (Kittel 2018, 16; Kralickova
etal 2023, 73).

3.4. Serbia

Serbia is an example of a European country whose family legislation does
not recognise any form of advance directives. It is pointed out in legal theory
that even in the field of health care they have not taken root and that the
notion of self-determination needs to be revisited in Serbian law. Speaking in
the context of protecting patients’ rights, Mujovi¢ (2020, 137-145) explains
that Serbian law recognises the condition of progressive diseases, where it is
understood that in such circumstances the patient loses the ability to decide
for themselves, so it is possible to appoint a substitute decision maker, i.e. to
write an advance directive. However, the author criticises the vagueness and
ambiguities of the law. She points out that it is necessary to adopt legislation
that will be more precise with regard to the circumstances and condition of
terminally ill patients and that will foresee a clear and unequivocal obligation
of health professionals to inform their patients about advance directives.
‘Although there are some provisions for advance directives in Serbian law,
these provisions need to be revisited and strengthened, because as it stands,
many patients are not aware of the option of creating advance directives,
and many physicians are confused about whether and how to apply them. As
a result, they are rarely implemented’ (Mujovi¢ 2020, 144).

In the family law context, it is important to stress that the Serbian Family
Code?® (PZ) recognises the institute of guardianship for the protection of
vulnerable persons, but as previously stated, it does not recognise any form
of making advance binding statements as the measure of their empowerment
(see Kovacek Stani¢, Samardzi¢ 2023, 36-39). The PZ proscribes that a child
without parental responsibility (minor ward) or an adult who has been
deprived of legal capacity (adult ward) will be placed under guardianship.?’
A ward that has reached the age of 10 and is capable of reasoning has the
right to propose a person, who will be appointed as their guardian,?® but it
is not prescribed in what form and before which authority such a proposal

28 porodiéni zakon, Official Gazette of the Republic of Serbia Nos. 18/2005, 72,/2011
- other law, and 6/2015.

29 pZ Art. 124.
30 pz Art. 124.
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can be stated, nor to what extent is it binding. Thus, in terms of family law,
the protection of the right to self-determination through the institution
of advance directives or other forms of voluntary measures is completely
neglected in Serbia. However, Serbia is not an exception when viewed in the
European context. Some other European countries have also not developed,
or have just started developing, the institute of advance directive in their
family legislation. It is to be expected that the Serbian legislator will also
introduce standards for the protection of the right to self-determination in
future amendments to family legislation, and that advance directives will not
remain restricted only to medical law for very long.

4. CROATIAN LAW

In Croatian legislation, as well as in legal theory, there are no clear
terminological demarcations between different forms of anticipated
decision-making. Legal theory generally tends to call them advance directives
(anticipirane naredbe), which include various forms of decision-making
in advance (on issues of health protection and medical matters, issues of
appointing a guardian for an adult or a child, etc.) regardless of whether
such directives are given in case of impossibility for independent decision-
making due to, for example, loss of legal capacity, or in case of death.

However, as in many other legal systems, in the Croatian legal system
regulation of advance directives first developed in other areas of law, and
later in family law. Outside the Family Act3! (FA), certain forms of advance
directives are still recognised by other regulations. Thus, for example, the
Act on the Protection of Patients’ Rights3? provides for the right to accept
or refuse a diagnostic procedure, and the Ordinance on the consent form
and declaration form on the refusal of a particular diagnostic procedure3?
prescribes the mandatory content of such statements.

31 Obiteljski zakon, Official Gazette of the Republic of Croatia Nos. 103/15, 98/19,
47/20,49/23, 156/23.

32 Zakon o zastiti prava pacijenata, Official Gazette of the Republic of Croatia Nos.
169/04, 37/08.

33 Ppravilnik o obrascu suglasnosti te obrascu izjave o odbijanju pojedinog
dijagnostickog, odnosno terapijskog postupka, Official Gazette of the Republic of
Croatia No. 10 /08.
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Furthermore, the Act on the Transplantation of Human Organs for Medical
Purposes®* and the Act on the Use of Human Tissues and Cells® are guided
by the assumption that every person is a potential donor after their death,
unless the potential donor during his lifetime, in writing, validly objected
to the donation. Such a written statement can be given by any adult, legally
capable person, to their chosen doctor of medicine of primary health care
or to the ministry responsible for health (for persons who do not have legal
capacity, the written statement should be given by the legal representative
or guardian, who must submit the statement to be solemnised by a notary
public).

Speaking outside the context of family legislation, it is particularly
important to mention the Act on the Protection of Persons with Mental
Disabilities3® (APPMD), which regulates the so-called binding statements
(obvezujuée izjave). This Act stipulates that each person can authorise only
one person, who agrees to do so, to act as a trusted person on their behalf,
after the legal prerequisites are met, to give or withhold consent to certain
medical procedures.’” A binding statement applies only if the person who
gave it is no longer capable of giving consent for the medical procedures
specified in that statement. The purpose of binding declarations is that a
person who is temporarily incapacitated due to illness or mental disorders
is not deprived of legal capacity and placed under guardianship only for
the purpose of treatment. A binding statement can be made by any person,
regardless of whether or not they have a diagnosed mental disorder, if the
person is not deprived of legal capacity to make decisions about medical
procedures.®®

Family law theorists have emphasised the need to introduce advance
decision making into family legislation, in order to guarantee that a person'’s
wishes will be respected and taken into account as long as they are capable
of expressing them (Kora¢ Graovac, Culo 2011, 10; Milas Klari¢ 2010, 473
and 479). The institute of advance directives was first introduced into family

34 Zakon o presadivanju ljudskih organa u svrhu lije¢enja, Official Gazette of the
Republic of Croatia No. 142/12.

35 Zakon o primjeni ljudskih tkiva i stanica, Official Gazette of the Republic of Croatia
No. 144/12.

36 Zakon o zastiti osoba s dusevnim smetnjama, Official Gazette of the Republic of
Croatia No. 76/14.

37 APPMD Art. 68.
38 APPMD Art. 72.
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legislation by the Family Act of 2014,3° and the same forms of advance
directives are recognised by the current FA, which will be discussed in the
continuation of this chapter.

4.1. Advance Directives in Family Legislation

Under the term ‘anticipirana naredbd’, the FA recognises four types of
advance directives: the advance directive for the appointment of a guardian
for a child, the advance directive for the appointment of a guardian in case
of legal incapacity, the advance directive for the appointment of a special
guardian, and the advance directive for undertaking medical procedures.

4.1.1. Advance Directive for the Appointment of a Guardian for a Child

Article 116 par. 5 of FA proscribes that ‘[a] parent who exercises parental
responsibility can during his lifetime in a will or in the form of a notary
document (advance directive) name the person he/she believes would best
take care of the child in the event of his/her death’** When a guardian is
named for a child in the event of a parent’s death, the will of the parent
expressed in the advance directive is taken into account, unless it is assessed
that this would not be consistent with the child’s welfare.

Although this is a parent’s statement, in which they express their opinion
and preferences about the person of the child’s guardian in the event of their
own death, and not in the case of the impossibility of exercising parental
responsibility, in legislation and legal theory it is designated as an advance
directive. Therefore, this form of advance directive does not correspond to the
concept of advance directive in the sense of the Recommendation. It should
be emphasised that the right of the parents to express their preferences
about the guardian for the child in the event of their death also appears in
other European legal systems. However, in 2018 the European Committee
on Legal Co-operation commissioned a report on the follow-up actions by
member states in regard to the implementation of the Recommendation
(Ward 2018). In this report, only Croatia was mentioned as a country where
an advance directive may be applied to appoint a person to look after their

39 Obiteljski zakon, Official Gazette no. 75/14.
40" Translated by author.
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children in the event of their death (Ward 2018, 62). It can be assumed that
this is so precisely because in other systems such statements by parents are
not defined as advance directives.

The FA does not give a clear answer to the question whether the granting
of an advance directive is reserved only for one parent exercising parental
responsibility independently (because the other, for example, is not alive
or is deprived of parental responsibility or the legal capacity to exercise
parental responsibility) or whether both parents who jointly exercise
parental responsibility can declare an advance directive. If both parents
exercising parental responsibility can declare an advance directive, then the
question arises as to whether they must declare it together. Furthermore, if
each parent can declare their own directive, and if in those directives they
designate different persons as potential guardians of the child, the question
arises as to which of these persons should appointed as the guardian of the
child by the competent authority.

4.1.2. Advance Directive for the Appointment of a Guardian in Case of Legal
Incapacity

The FA regulates the institute of guardianship for adults, as a measure for
protecting vulnerable persons.*! An adult who is deprived of legal capacity
will be placed under guardianship. A guardian is a person appointed by
the Croatian Institute for Social Work who has the qualities and abilities to
perform guardianship and who agrees to be a guardian, if it is in the welfare
of the ward. More than one guardian can be appointed to the ward, and it is
possible to appoint a deputy guardian.

Article 247 par. 5 of the FA proscribes that ‘[i]f the person deprived of legal
capacity, prior to the deprivation of legal capacity, in the form of a notarial
document, designated a person or more persons whom they would like to
be appointed as guardian or guardians, as well as persons whom they would
like to be appointed as their deputies (advance directive), the Institute for
Social Work shall appoint that person or persons as a guardian or guardians
and deputy guardians, if the other requirements for appointment as a

guardian prescribed by this Act are met’.*?

“1FA Art. 232-269.
42 Translated by author.
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4.1.3. Advance Directive for the Appointment of a Special Guardian

The Croatian Institute for Social Work will propose to the court the
initiation of proceedings for deprivation of legal capacity when it assesses
that this is necessary due to mental disorders or other reasons that render
the person unable to take care of any of their rights, needs or interests, or
that threatens the rights and interests of other persons. A special guardian
is appointed for a person for whom proceedings to deprive them of legal
capacity have been initiated, unless the person has authorised an attorney.*3
Article 236 par. 6 of the FA proscribes that ‘if the person in relation to
whom the procedure for the deprivation of legal capacity is conducted
has designated in the form of a notary document, the person they want
to represent them in the procedure for the deprivation of legal capacity
(advance directive), the Institute for Social Work will appoint that person as
a special guardian if they fulfil the other prerequisites for the appointment
of a guardian prescribed in this Act’**

4.1.4. Advance Directive for Undertaking Medical Procedures

The FA specifically prescribes which medical issues cannot be decided by
the guardian, but only by the court in a non-litigation procedure, and only at
the proposal of the ward. Pursuant to Article 260 these are: a) sterilisation of
the ward, b) donation of tissues and organs of the ward, and c) life support
measures. In the same provision, it is prescribed that a court decision is not
required ‘if the ward, at the time they were legally competent, decided on
the procedures and measures from paragraph 1 of this Article, in the form of
a notary document (advance directive).

The importance of the legal regulation of this form of advance directive in
Croatian family legislation is unquestionable, but the relationship between
the provisions of family legislation and legislation in the field of medical law
remains open when it comes to giving advance orders related to medical
procedures.

43 On the problems of applying the provisions of the FA regulating the institution
of a special guardian for children (and at the same time adults), see Luci¢ 2021.

4+ Translated by author.
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4.2. Content and Registration of Advance Directives

In accordance with the Ordinance on the manner of keeping records
and case files of persons under guardianship, the manner of inventory
and description of their property, submission of the guardian’s report on
the work and submission of the report on property management, and the
content and form of advance directives,* the advance directive is drawn up
in the form of a notarial deed and must contain:

- personal data of the provider of the directive;

- astatement specifying the person whom they would like to be appointed
as a guardian, i.e. a deputy guardian in the case of deprivation of legal
capacity, or a statement by the parents on the choice of a guardian, if
the prerequisites for the appointment of a guardian for the child are
fulfilled;

- a statement agreeing to appoint this person as their special guardian;

- a statement by the order provider regarding medical procedures and
measures;

- personal data of the named person.*®

In the legal sense, this provision is not precisely defined because its
wording implies that every anticipated order must contain all the listed
elements, which is not the case because this provision refers to different
types of anticipated orders and their content will certainly not be the same.

In the case of advance directives for the appointment of a guardian for
the child, this regulation does not resolve the doubt as to whether such
a directive can be given only by the parent who is exercising parental
responsibility independently or by both parents, individually or jointly.
The determination that the mandatory content of such a directive is the
parents statement on the choice of a guardian is also problematic ‘in the
case where the prerequisites for the appointment of a guardian for the child
are fulfilled’*” The FA foresees the possibility of declaring such a directive
only when, in the event of death, there is a need to appoint a guardian for the
child, and not if such a need arises due to some other reasons.

45 pravilnik o nacinu vodenja olevidnika i spisa predmeta osoba pod skrbnistvom,
nacinu popisa i opisa njihove imovine, podnosenju izvjeséa i polaganju racuna
skrbnika te sadrZaju i obliku anticipiranih naredbi, Official Gazette no. 19/21.

46 FA Art. 27.

47 Translated by author.
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An advance directive may be revoked at any time, using the same
form in which it was given. The 2017 Decision on the organisation of the
register of advance directives and powers of attorney in electronic form*®
established the register as an electronic database, ‘which contains records
of binding statements that are kept for persons who have given or revoked
a binding statement’*® This document also contains evident terminological
inconsistency likely caused by the need to enter all types of pregiven binding
statements into a same register -those recognised by the FA, as well as by
other regulations. However, this document should definitely be clearer and
more precise in its wording.

5. CONCLUSION

Like many other European countries that respect international standards
of protection of the right to self-determination and autonomy of will, Croatia
has developed the institute of advance directives in its national law. The
development of this institute began in medical law, and after family legal
theory called for its introduction into the family law system, this was done
with the family law reform of 2014/2015. In addition to the obligations
assumed by international and European treaties, when introducing advance
directives into family law, the Croatian legislator was also guided with
good practices that other family law systems, such as the German and the
Austrian, already had at that time (ResSetar 2022, 505).

Although the Croatian system of advance directives can be considered good
in many respects, there is still plenty of room for further improvement. First
of all, it is necessary to harmonise the various regulations governing advance
directives. Namely, if we look at the Croatian system of advance decision
making as a whole, we will conclude that there is a lack of clarity between
regulations and a lack of terminological uniformity. Different regulations
provide solutions for making advance decisions, and these solutions are
sometimes mutually exclusive, while at the same time the legislation does
not say anything about the legal relation between them. In the context of
family legislation, it is necessary to consider providing the possibility for a
parent to appoint a guardian for a child, by way of an advance directive, in
the event of their inability to provide parental responsibility, not only in the

48 Odluka o ustroju registra anticipiranih naredbi i punomoéi u elektroni¢kom
obliku, Official Gazette no. 20/17.

49" Decision, Art. 1 par. 3. Translated by author.
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event of their death. Likewise, it is necessary to specify in the legislation
whether only one or both parents can declare an advance directive, together
or separately. A model for further reforms in this area could be German
legislation, which gives both parents the option of appointing a guardian
for the child in the event of their death, and the competent authority then
chooses the guardian appointed by the last deceased parent.

In addition, it is important to point out what other authors have already
noted that advance directives are not used as much as they could be. After
almost ten years of existence of advance directives in family legislation,
and much longer in other branches of law, they have not sufficiently taken
root in practice. We believe that further efforts are necessary to promote
advance directives, familiarise the public with what they are, how they can
be declared, and how they contribute to the protection of a person’s right to
self-determination.

Attention is also drawn to the fact that Croatia lacks sufficient scientific
interest in this area. The importance of developing clear and harmonised
mechanisms for respecting personal wishes and needs, in situations when
the ability to decide for oneself becomes questionable, is undeniable.
The most important part of the path to building a system of empowering
vulnerable persons is scientific research, which should precede future more
intensive legislative changes. In this sense, it is important to give advance
directives more attention in legal theory, in order to provide proposals for a
clearer and consequently more efficient system of advance deciding.
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“What do they know of the law of insurance
who only the law of contract know.”

1. INTRODUCTION

Insurance products have come a long way since Genoa and the year
1347, when one of the first insurance policy was issued in response to the
need to protect goods in transit (Masci 2011, 30). The insurance industry
has continuously expanded, to the extent that it now represents every risk
management tool indispensable to society. Yet, the development of both the
regulatory and contract insurance law legal frameworks has been anything
but straightforward. The process has been lengthy and surprisingly is still
ongoing, which results in certain answers being sought due to the rapid
pace of development in the insurance industry and to which legislation
sometimes lacks an immediate response. This phenomenon is particularly
noticeable in the context of insurance contract law, which constantly faces
the aforementioned challenge of adapting to the evolving nature of insurance
business. At various stages of insurance development, contracting parties
have essentially created something entirely new, namely a new form of
transaction that was not governed by existing legal frameworks or any other
rules (Cousy 2017, 32). It was only after a while that the specific rules of
lex mercatoria emerge, adapted to this new type of legal transaction known
as lex assecurationis (Cousy 2017, 32). However, even this development did
not proceed at a uniform pace due to the speculative and aleatory nature
of insurance,? which caused the legal aspect of these transactions to be
sidelined for a long time, i.e.,, marginalized in terms of obtaining concrete
legal form. Rules applicable to the legal transaction, whereby the insurer

1 The question posed by Woodruff back in the 1920s, when commenting

insurance case law (Woodruff 1924, v).

2 At the core of both insurance and gambling lies the uncertainty of whether a

certain event will occur. Although it is clear that these two phenomena differ because
insurance premiums are paid to reduce uncertainty, while stakes in gambling are
placed to increase uncertainty, insurance and gambling share a common history. In
fact, the first insurance contracts were essentially forms of gambling. Namely, there
was a long-standing practice of betting on whether a person would reach a certain
age. It wasn’t until the early 20th century that the English legislature reacted by
prohibiting insurance policies containing elements of gambling. Furthermore, it
was necessary to legally establish and regulate the differences between gambling
and insurance. This was done by requiring that there must be a certain interest
of a contract party, who would bear the financial consequences of the risk being,
realized (Curkovié 2009, 18-20).
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promises the insured coverage against specific risks for a certain premium
over a period of time, could only be found in insurance policies drafted by
insurers themselves.?

Today, the situation is different because the functioning of the entire
insurance industry is subject to a series of laws and regulations, which,
although separate, are part of the broader field of financial regulation.
Although the body of topics covered by the insurance industry is extremely
broad, this paper focuses on the contractual aspect of insurance law and
analyzes how the insurance contract has approached and distanced itself
from civil law and general contract law, as evidenced by the sources of law
regulating this matter.*

In an increasingly comprehensive and detailed regulatory environment,
both at the national and supranational levels, the subject of insurance
contract law is of great practical and scientific importance for monitoring
the evolutionary processes accompanying legislative developments in this
field, especially considering the intersection of contractual and regulatory
insurance law and its implications on the contractual position of the insured.
Moreover, there is a growing perception, both in academia and in practice,
that the specificities of insurance contracts require a special legal regime
that would differ from the general contractual regime. Depending on the type
of insurance contract, the distinctions between consumer and commercial
insurance contracts and the consequences for the contractual parties require
a more detailed consideration of the adequacy of the existing legal regime
of the insurance contract law. Additionally, the insurance industry faces the
question of how to maintain consumer trust - whether it is more effective
to do so through industry self-regulation, insurance contracts, or state
regulation of market conduct. Or perhaps the answer lies in a combination
of all these factors?

3 Certain rules relating to the insurers business operations could be found in

corporate statutes, professional codes, and later in court decisions. An example
of this is Lord Mansfield, who established the principle of utmost good faith in
insurance law in one of his decisions - Carter v Boehm, 3 Burr 1905, 1909 (1766).

4 Although from a comparative law perspective there are solutions where the

matter of insurance contract law is regulated by different laws, there are also
numerous solutions where provisions regarding insurance contracts can be found
in laws dedicated to general contract law (Petrovi¢ Tomi¢ 2015, 52-54). In Serbian
legislation, this matter is regulated by the Law of Contract and Torts, Official Gazette
of the SFRY 29/78, 39/85, 45/89; Constitutional Court Decision 57/89, Official
Gazette of the FRY 31/93, Official Gazette of SCG 1/2003 - Constitutional Charter,
Official Gazette of the RS 18/2020, Arts. 897-965.
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2. GENERAL REGIME OF CONTRACT LAW AND INSURANCE
CONTRACT: MYTH OR REALITY?

Perhaps the most dominant characteristic of the development of
insurance contract law is the constant, albeit slow emancipation of the legal
act of insurance, on one side,® and of the insurance contract law, on the other
side, which has become independent and particularly distinguished from
contract law. This is not yet the case with the Serbian insurance contract
regulation, which is partly a result of sociohistorical circumstances.® The
matter of contract law is regulated by the Law on Contract and Torts, which,
as one of the fundamental principles, provides the principle of freedom of
contracting, according to which the contracting parties are free to regulate
their relationships according to their will within the limits of compulsory
legislation, public policy, and good faith.” Although never fully accepted in
its pure and complete form,® freedom of contract is a principle on which
the entire contract law rests and which has inspired many legislative
solutions. Every legal system, every legal order allows contracting parties
a certain space in which they can independently and freely regulate their
relationships. Depending on social circumstances and dominant ideas, the
space in which contracting parties can independently decide and regulate
their relationships is greater or smaller. As one of the limiting factors of
freedom of action, there has always been a need to protect the general
norms of the community, which cannot be compromised by the will and
actions of individuals (Perovi¢ 1981, 153). For this reason, imperative norms
are created and established with the aim of protecting both general and
individual interests, although this may sound contradictory.

5 The emancipation of the legal act of insurance is discussed in the context of

abandoning the notion that insurance is merely a game of chance and gambling,
which was even prohibited during certain historical periods. In fact, for a long
time, the development of this legal act was accompanied by a sense of mistrust and
suspicion. At the same time the French Civil Code provided for the application of
rules on aleatory contracts to insurance contracts (Beckmann 2008, 15).

6 In this sense, Petrovi¢ Tomi¢ (2020, 101 fn. 2) emphasizes the importance of

adopting the Insurance Law (Official Gazette of the RS 139/2014, 44/2021) for the
more prosperous and productive development of insurance contract law, although
the said Law is dedicated to the matter of status law and insurer operations.

7 Serbian Law on Contract and Torts, Art. 10.

8 An exception in this regard is the theory of autonomy of will, which developed

under the influence of the ideas of the French Revolution and is based on the notion
that individual will is without any limitations (Perovi¢ 1981, 156).

226 Axanm MNdb 2/2024



The Hybridization of the Regulatory Framework of Insurance Contract Law: Elements of a New Setting

However, when looking at insurance contracts and policies as integral parts
of contracts, as well as general market trends, it is clear that the limitations
on the actions of contracting parties extend far beyond the framework
established in Article 10 of the Law on Contract and Torts. The limitations
are such that we can actually speak of a completely new legislation, a law
of insurance contracts. Legislative intervention in insurance contracts has
reached such proportions that it is justified to introduce the term regulatory
private law. Since these are private law relations between insurers and
service users, characterized by inequality, and since during decades of
implementing consumer protection standards we have encountered
countless violations of consumer rights and interests, the legislative goal
of regulating this legal transaction can only be achieved through private
law using regulatory techniques.’ It is our opinion that such a private law
complements the regulatory and supervisory law of insurance, which in
ultima linea leads to the impression that insurance is a highly regulated
area.!® Additionally, the diversity of insurance transactions clearly indicates
that the legislatively prescribed unified regime for insurance contracts
is insufficient and incomplete for all forms of this contract, requiring an
additional response. The idea of application of different legal regimes to
different insurance contracts leads us to the question - is insurance contract
law ready for hybridization?

2.1. Two or Three Regimes of Insurance Contract Law

To clarify why we believe that insurance contract law is ripe for
hybridization, let us recall that there are three classes of insurance buyers/
users. Since the beginning of the insurance development, there has been
a clear distinction in the legal regime of commercial insurance contracts
(so-called “large risks” in EU terminology) and contracts concluded with
individuals (so-called “consumer contracts”). Somewhere in between are

9 The insurance market is not self-sustainable based purely on market principles,

rather; it requires regulatory intervention.

10 Such a stance fits the concept of the development of insurance contracts, which
has transitioned from a highly suspicious aleatory transaction to a highly regulated
financial transaction and is an integral and unavoidable part of modern economic
and social life. The entire history of insurance is inspired by the struggle against
the dubious nature of insurance transactions and distrust toward the insured.
Even today, many insurance principles testify that such fear has not completely
disappeared. Take, for example, the principle of indemnification and the principle
of utmost good faith, which continue to inspire numerous rules aimed at protecting
the institution of insurance and public order in insurance.
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the contracts with SMEs, for which there is still a dilemma whether they can
be classified as consumer or commercial insurance contracts. Considering
two completely different legal regimes, as well as the third one which raises
the most dilemmas, the question arises whether insurance contract law is
uniform. The differences that exist in practice and which mostly affect the
freedom of contracting in this part of legal transactions are the main reason
why, from our point of view, insurance contract law is like a chameleon: it
adapts and changes according to whom it provides protection. The principle
of freedom of contracting flourishes within the area of contracts concluded
by companies and of a corporate nature (Picard 1939, 137-155; Petrovi¢
Tomi¢ 2017, 417-439). Indeed, this is confirmed by the Law on Contract
and Torts, whose scope of application rationae materiae does not include
transport insurance, reinsurance, and insurance of claims.!! In all of these
mentioned areas, not only is this legal principle dominant, but it is also
what is collectively referred to as the rules of conduct. These are rules and
principles characterized by the fact that they are the result of business
practice that the legislator did not feel the need to restrict, since the parties
to the contract are more or less equal in their legal positions.

When we move on to the realm of consumer contracts, autonomy
of will and freedom of contracting become something to strive for and
something that cannot be found easily (Petrovi¢ Tomi¢ 2020, 100-125).
Based on the knowledge of the part of the Law on Contract and Torts
dedicated to insurance contract, the authors namely argue that the search
for nonmandatory provision within this Law is a more difficult task. Unlike
other contracts, where it is harder to find imperative and mandatory legal
provisions, insurance contracts feature a completely different legislative
method of regulation, which in a way takes a step back. Why? Because
freedom of contracting emerged as a legislative response to the development
of the market mechanism and has been celebrated for centuries as a
triumph of freedom over rules. In the field of insurance, which regulates
contractual relationships between unequal partners (implying not only
economic but also professional inequality), we observe the supremacy of
state interventionism over freedom of contracting.!? It should be noted that
the developmental path of protecting the weaker party is highly instructive.
The Law on Contract and Torts specifically, on one hand, perceives the
insured as the weaker party and attempts to protect them, through a series
of imperative rules, from the disproportionately stronger insurer. However,

11 Serbian Law on Contract and Torts, Art. 899.

12 Karaniki¢ Miri¢ (2020, 114-136) uses the term “interventionist legislation”,
which we believe is also quite appropriate for the insurance contract relationship.
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this protection is not enforced consistently. The legislator, in a very obvious
way, fears what an unscrupulous insured could do to the insurer and/or the
institution of insurance as a whole, and sporadically directs the protective
function toward the insurer. This leads to an extremely inconsistent
legislative policy.!* The legislator sometimes protects the insured, and at
other times applies measures primarily of a penal nature against them. As
nicely observed in literature, early insurance legislation was influenced by a
fear of the abuse of the insurance institution by the insured and by nurturing
suspicion of their intentions toward the insurer.!* The best examples of
inconsistent legislative policy are the duty to disclose circumstances that are
material for risk assessment and overinsurance, etc.

Finally, although most legislations do not introduce a separate regime
for SMEs and entrepreneurs, there have been advocacies in theory for their
separation from the regime of commercial risks (Petrovi¢ Tomi¢ 2015, 71-
75). This leads to the following conclusions. Firstly, insurance contract law
is definitively emancipated in relation to general contract law. Historically
speaking, insurance contract law features a lex specialis approach. In top-
tier legal systems, the insurance contract has always been regulated by
special laws, creating a unique and comprehensive regulatory system for
legal relationships arising from insurance.® Secondly, over centuries of

13 Herman Cousy (Cousy 2012, 86) mentions the phenomenon of “schizophrenia”
in modern insurance law. He emphasizes that in most modern insurance legislations,
it is not easy to determine whose interests are protected by certain norms: are
they the interests of the insurer, the insurance institution, or the insurance service
users?

1 “In insurance law this attitude was translated into an attitude of systematic

suspicion toward the policyholder and the insured. In fact, nearly all of the
traditional basic principles of insurance contract law can (only) be understood and
explained as originating in this basic suspicion of ‘fear and abuse”” (Cousy 2013,
124).

15 The best example of legislative technique concerning insurance contracts is the
German Insurance Contract Act (Versicherungsvertragsgesetz, BGBL. 2024 I Nr. 119,
hereinafter VVG) of 2007, which came into effect in 2008, and the French Insurance
Code (French: Code des assurances) of 1989. The current law of Germany replaced
the Insurance Contract Act of 1908, which had been in effect for an entire century.
The semi-mandatory norms from the German Act of 1908 are such an invention
that modern legislators have so far failed to find an institute to replace them. This
speaks to the adaptability of these norms to insurance matters and the beneficial
effects achieved through their implementation.

The Insurance Code of 1989, which, with amendments, constitutes the positive law
of France, does not fundamentally change the 1930 Code, whose most important
provisions are still in force. In an era of regulatory inflation and legal regulations in
general, one might wonder how this is possible - especially in a matter so sensitive
and significant for consumer protection. The answer is simple: the 1930 Code was
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practice, the insurance contract has become a classic contract, deserving the
epithet “hybrid” due to the differences in the legal regime of the contractual
relationships it governs. Thirdly, today it is justified to introduce the term
“special legal regime” with the intention of highlighting all the peculiarities
of insurance contract law, which in some segments (for example, investment
insurance services; Kosti¢ 2018, 465-468) is increasingly exposed to the
influence of European directives such as the MiFID.1®

The transition from the realm of classical contract law to the prominent
segment of consumer insurance contract law undoubtedly lasted an entire
century. During this period, it became clear that civil codes/laws were
not the most suitable tool for regulating contractual relationships that are
distinctive both in terms of the parties involved and the subject matter (the
aleatory nature as a key characteristic necessitating the application of a set
of rules) (Mimoun 2017, 61-63; Bigot 2014, 206). If the stronger contractual
party is obliged by the contract to fulfill a duty to the weaker party, who is
also insufficiently informed about the service being procured (often because
it is imposed on them by law), this cannot in any way be equated with cases
where contracts are entered into by parties who are equal in knowledge
and/or economic power, and when they conclude contracts that are common
in legal and business transactions and fairly understandable.

What we can assert with certainty, regarding insurance contract law, is
that it is neither homogeneous nor inalterable.!” Certain patterns in the
terms of response encountered in the domain of insurance contract law can
be defined nonetheless. In this matter it is not surprising that the issues
Lord Mansfield resolved in his decisions in the late 18%™ century haven’t
drastically changed in the 21 century.

ahead of its time. The majority of norms were formulated to ensure and protect
the contractual balance between insurers and policyholders. To give an example,
according to the norm regarding clauses on excluded damages. such clauses
are void if they are not drafted in a clear and limited manner and if they are not
printed conspicuously. A similar norm did not exist in general contract law. Only
half a century later, consumer law introduced a norm stating that contract clauses
proposed by professionals to consumers or nonprofessionals should be drafted and
presented in an understandable and clear manner. Therefore, the “old” insurance
contract law constituted a comprehensive system for protecting policyholders as
the weaker party (Bonnard 2012, 21).

16 Directive 2014/65/EU of the European Parliament and of the Council of 15 May
2014 on markets in financial instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU, O] L 173 of 12 June 2014, 349-496.

17 In one of the most cited studies, Kenneth Abraham (Abraham 2013, 653-698)
described insurance as four things in one: a contract, regulatory activity, a product,
and corporate governance.
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2.2. Inadaptability of the General Contract Law Approach to
Insurance Contracts: Two Examples from the Law on
Contract and Torts

Disclosure of circumstances significant for risk assessment is one of
the fundamental duties of the insured, as it enables the insurer to form an
opinion on the risk, categorize it, and determine the premium to be charged
for the coverage. This duty is specific to insurance law because it directly
results from the application of the principle of utmost good faith (Lambert-
Faivre, Leveneur 2017, 280). In fact, provisions on precontractual duty to
disclosure circumstances relevant for risk assessment can be found even in
legal systems where the principle of good faith and honesty does not exist in
the form it has in Continental Law, e.g., in Britain (Beale, Khanom 2007, 71-
72). In Serbian law, the insured is obliged to disclose to the insurer, by the
conclusion of the contract, all circumstances significant for risk assessment,
known to them or which could not have remained unknown to them.!®
Regardless of whether it is an insured with consumer or professional status,
they are obliged to provide the insurer with all this information. This duty of
disclosure, as defined, is too broadly formulated and potentially unfavorable
for the insured, taking into account the possible consequences. Apart
from that, it is obvious that the logic behind the Serbian legal solution is
inconsistent with contemporary trends. Namely, the Law on Contract and
Torts is based on the idea that the party procuring insurance knows the risk
and is obliged to share it with the party providing protection from the risk
and which lacks sufficient data for risk assessment and business decision-
making. One does not need to be an insurance expert to understand how
much this logic is “twisted” nowadays.

The most drastic legal consequences arise from breaching the mentioned
duty. The Serbian Law on Contract and Torts takes into account the insured'’s
conscientiousness, on one hand, and the so-called materiality test, on the

18 For the comparison’s sake, in Belgian law, this duty is formulated as follows:
“The insured is obliged to accurately disclose all circumstances of which they are
aware and which they reasonably believe to be elements on the basis of which the
insurer assesses the risk.” Although in Belgian law, even after the 2014 reform,
the system of spontaneous disclosure still applies, the formulation is such that
a breach of the duty to disclose can only be attributed to the insured regarding
circumstances of which they were aware and which are relevant to risk assess. This,
therefore, opens the door to the possibility for the insured to prove that they could
not reasonably have known that a certain circumstance should be reported to the
insurer (Fontaine 2016, 210, translated by author).
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other hand.'® If the insured acted unconscientiously, ie. deliberately
provided incorrect information about circumstances “being of a nature
which would induce the insurer, if he knew the real situation, not to enter
into contract”, or if they intentionally suppressed them, the insurer may
seek the annulment of the contract within three months of becoming aware
of the false declaration.?’ It should be noted that there is a deviation from
the general rules of contract law regarding the right to claim nullity of a
rescindable contract.?! The Law on Contract and Torts limits to three months
the subjective deadline by which the insurer can demand the annulment of
the contract, but says nothing about the objective deadline. It can be inferred
from this that the objective deadline is calculated according to the general
rules of contract law, which means that it is three years from the day of
entering into contract. After the annulment of the contract, the insurer is not
obliged to refund the premium paid by the insured for the unused period
of insurance. Furthermore, they are entitled to payment of the premium
for the insurance period within which they requested the annulment of
contract.?? This regulation of the consequences of rescission deviates from
the general rules of civil law. The insurer is not obligated to refund what
they received from the other contracting party, which represents a sort of
punishment and sanctioning of the insured. Viewed from the perspective of
contractual balance, this is an example of an unfair legal clause. Thus, the
Law on Contract and Torts leaves it to the insurer to assess whether they will
sanction deliberately incorrect reporting of circumstances significant and
relevant for risk assessment by nullifying the contract or by subsequently
increasing the premium. They are given a three-month period to consider,
starting from the day they became aware of the incorrectness of reporting or
suppressing of the relevant facts. The inconsistency of the legislator in these
cases should be noted. On one hand, annulment - which depends on the
will and assessment of the insurer - leads to punishing of the insured (who
cannot recover a portion of the insurance premium by applying the principle
of premium divisibility); on the other hand, the same unconscientious

19 1t is worth mentioning that, unlike comparative law, the Serbian Law on
Contract and Torts does not make a distinction in the terminological sense between
circumstances significant for risk assessment and circumstances affecting the legal
validity of the contract.

20 Serbian Law on Contract and Torts, Art. 908, paras 1 and 3. The breach of the
duty to disclose manifests in two forms: non-reporting and incorrect reporting.

21 Serbian Law on Contract and Torts, Art. 117, paras 1 and 2.

22 gerbian Law on Contract and Torts, Art. 908, para 2.
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insured will not be left without insurance protection if the insurer decides
that it is more rational to request an increased premium (which is more
common in practice).?

Another example of the provision from the Law on Contract and Torts,
which speaks to the inadequacy of the general contract law approach,
concerns overinsurance, an institution that is quite outdated in Serbian
law and contrary to the interests of the insured. The first deficiency of a
provision in the Law is that it is not specified how disproportionate to the
real value of the insured object the insured amount should be for it to be
considered overinsurance. This can easily lead to the inconsistency between
insurers and judicial practices. The second, even more significant, deficiency
lies in the legal consequences of overinsurance. Regarding the regulation
of this issue, the Law on Contract and Torts distinguishes between initial
overinsurance (which existed at the time of contract conclusion) and
subsequent overinsurance that arises in the course of the insurance period.
In Serbian law, if overinsurance is the result of the insured’s intention to
deceive the insurer, the other party, i.e., the insurer, has the right to request
the annulment of the contract.?* Since intentionally caused overinsurance
is connected to the risk of intentionally causing damage in order to obtain
greater compensation and unjust enrichment, it is severely penalized
according to the Law on Contract and Torts. Not only does the insurer
have the right to annul the contract, but they are also entitled to retain the

23 If the insured unintentionally provides incorrect information or fails to report
circumstances significant for risk assessment, the insurer has the right to choose
whether to demand unilateral termination of the contract (in which case they are
obligated to refund a portion of the premium corresponding to the unused period
of insurance) or to increase the premium in proportion to the increased insurance
risk, within one month from becoming aware of the breach of the reporting duty. If
the insurer opts for termination due to noncompliance, the contract is terminated
14 days from the insurer’s notification of the insured of the termination. However,
if the insurer chooses to increase the premium (which is more likely), and the
insured does not accept it within 14 days of receiving the proposal, the contract
is terminated. If an insured event occurs in the meantime, the insurer is obliged to
pay compensation in proportion to the paid premium and the premium that should
have been paid according to the actual risk severity.

24 This is the case if, by concluding the insurance contract and setting an increased
insured amount, the insured intended to obtain a higher compensation than the
actual incurred damage. What triggers the sanction of contract nullity is the
fraudulent intent on the part of the insured, who through such actions abuses the
insurance institution. However, proving this is not easy. It is precisely for this reason
that insurers rarely invoke contract nullity. They usually compensate the insured up
to the amount of the incurred damage; and the mere fact that the insured paid an
increased premium represents a form of sanction.
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premiums received and have no duties if an insured event occurs.?® If the
insurer discovers the overinsurance after payment of the insurance claim,
they have the right to demand reimbursement from the insured.?® This is
an example of inadequate regulation of the legal consequences of contract
nullity. While the logic of not paying out the insurance claim, or returning it
to the insurer if paid before establishing overinsurance, can be understood,
the same cannot be said for retaining the premium. Adhering to insurance
industry standards and the technical organization of this business, the
insurer may only be entitled to the premium until the moment they become
aware of the overinsurance contrary to good faith. Taking into account the
manner of regulating the legal consequences of overinsurance contrary
to good faith in Serbian legislation, it can be inferred that the legislator
intended to introduce some form of punitive compensation by allowing the
insurer to retain the premium even after the annulment of the contract.

If the overinsurance is concluded in good faith, each party has the right
to reduce the sum insured and the premium. An insurer, even in the case
of conscientiously concluded overinsurance, retains however the received
premium and is entitled to a non-reduced premium for the current insurance
period. From the insurer’s perspective, therefore, it does not matter
whether it is conscientious or unconscientious overinsurance: they have
the right to collect the non-reduced insurance premium. The consequences
of overinsurance concluded in good faith have been regulated by the Law
on Contract and Torts in a manner that is not in line with the consumer
protection principles.?’” An insured who has not acted unconscientiously,

25 Taking into account the provisions of the Insurance Law, the settlement of
claims and in general, the actions of insurers in this regard should be in accordance
with the risk management rules. This means that they should adhere to legal
provisions limiting their liability, as well as provisions of general insurance terms
and conditions. If the insurer were to agree to pay a higher compensation than the
amount of the damage or the value of the property, this would be grounds for the
National Bank of Serbia to take supervisory measures.

26 Unlike the Serbian legal solution, which excessively protects the insurer by
entitling them to retain the received premiums and to an unchanged premium for
the current period (Serbian Law on Contract and Torts, Art. 932). in German law,
the intention of the insured to obtain an unlawful pecuniary advantage is sanctioned
by the annulment of the contract, but without retaining the same premium for the
current insurance period by the insurers. According to VVG § 74, the insurer has
the right to the premium until the moment they become aware of the circumstances
causing the contract nullity.

27 In German legislation, the legal consequences of conscientious overinsurance
are regulated in such a manner that each party can demand a reduction of the
insured amount, with a proportional reduction in the premium with an ex nunc
effect. VVG § 74, Abs. 1.
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i.e, who has inadvertently contracted a higher insured amount, is treated
very unfairly according to the Law on Contract and Torts. After discovering
overinsurance, a conscientious insurer retains the premiums received and
has the right to a non-reduced premium for the current insurance period.
This norm is an example of inappropriate protection of the insurer’s interests.
Precisely the information on the conscientiousness of the insured, a layman
and non-expert in insurance, demands a completely different approach.

3. NEED FOR REGULATION OF CONSUMER INSURANCE
CONTRACTS

Although today an insurance contract serves as an illustrative example
of limiting the principle of freedom of contracting, historically it has long
been a fundamental one of regulating insurance contracts.?® Stimulated
by philosophical debates, as well as economic and social circumstances,
the principle that everyone has the right to decide whether to conclude a
contract, with whom they want to conclude it, and what its content will be,
has become the fundamental principle in regulating economic activities in
many European countries.?’ The necessary condition for achieving these
values was not recognized in state intervention, but in the strength of the
contract as an agreement reached between the contracting parties. In fact,
the guiding idea was to limit the role of the state (MacQueen, Bogle 2017,
292ff). Civil codes and emerging codifications, as well as special laws on
insurance contracts that derived from them, started from the idea that
freedom of contracting is a necessary condition for the functioning of the
market, although there were no explicit provisions on this.

However, during the 20™ century, the entire concept of the dominance
of freedom of contracting, based on laissez-faire, caveat emptor, and the
prominent importance of individual will begin to be questioned. It became
clear that establishing and sustaining freedom of contracting required
the correction of the established dominance of the stronger contracting
party over the weaker one, either due to the economic circumstances or

28 This principle originated in the 18" and 19t centuries, based on liberalism
(Reich 2013, 19; Barral Viiials 2020, 47).

29 The principle that contracts have the legal force of law between the contracting
parties can be found in Napoleon’s Civil Code. “Les conventions légalement formées
tiennent lieu de loi a ceux qui les ont faites” - Jacques Ghestin recognizes this
principle in the Declaration of Human Rights of the French Revolution, while in
England it is viewed as a “reasonable social ideal” (Beatson 1998, 4; Basedow 2008,
904).
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possession of specialized knowledge (Canaris 2000, 273; Zollner 1996, 35).
Just as the ordoliberal theory had shown previously, market mechanisms
inherently move toward self-elimination and self-distraction if they turn
out to be unsustainable, while requiring significant and continuous state
involvement to control the arbitrage of the market and its laws.3° However,
when it comes to insurance contracts, limitation of freedom of contracting
has started to proliferate only in consumer insurance contract law, while
in commercial insurance contracts, it has retained the form that exists in
the rest of contract law. Numerous cases in the field of consumer insurance
contract law have shown that when an approximate equality of bargaining
power between parties is missing, a fair balance of their interests cannot
be achieved solely by contract law, but corrective legislative measures are
necessary. Therefore, the insurance contract has transitioned from being
at the complete mercy of the will of the contracting parties to requiring
additional legislative responses in order to ensure the necessary level of
protection for the weaker contracting party who would otherwise be forced
to accept the contract terms defined by the insurer.

It became obvious that such a position of the insurance consumer required
an additional degree of state interventionism in consumer insurance
contracts. Relying solely on existing legal provisions on insurance contracts
did not and does not sufficiently consider the need to protect consumers,
allowing continued exploitation the unawareness of consumers, whose
indebtedness on various grounds has increased (Benohr 2018, 687). Over
the past two decades, we have witnessed a significant expansion of financial
services, including insurance, which are becoming increasingly accessible
to consumers, making them increasingly vulnerable to the risk of assessing
the hazards and hidden characteristics of financial services. Apart from that,
they are subjected to pressure from financially stronger parties to conclude
contracts on the terms they were unable to negotiate (Ramsey 2015, 159;
Bendhr 2013, 111ff.). Participants in the insurance market are no exception.
Experiences from the insurance market have clearly shown that consumers
require an additional level of protection, in addition to what the contract itself

30 Two doctrines have influenced the legislature’s will in the sense of regulating
financial services. The first one is neoliberal, assuming that the consumer is
a rational individual who can independently make decisions if provided with
adequate information. It is clear that this approach advocates for the principle of
autonomy of will to be given greater consideration than the principle of protecting
the weaker contractual party. The other theory is based on the theory of the social
market, which justifies greater state intervention in various forms (Garcia Porras,
van Boom 2012, 23-24).
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and statutory rules of contract law offer them.3! The growing dissatisfaction
and distrust among consumers, caused by the financial sector’s inability to
carry out and fulfill its basic societal role, can only be addressed this way.

The problem currently observed in modern insurance law, and Serbian
insurance law is no exception, is the endeavor to protect the consumer on
one hand,3? while simultaneously not abandoning the traditional principles
of protecting insurers and the insurance industry. Such a dual demand,
attempted to be addressed by existing uniform norms, is unsustainable and
undoubtedly will require legislative intervention. The question is whether
legislative intervention in Serbian legislation will be proactive, by enacting
new regulations or amending the existing ones, or whether the burden
will be shifted to the judicial authority to retrospectively correct identified
deficiencies. Considering the characteristics of the continental legal system,
to which the Serbian legal order belongs, it is certain that changes to the
regulations will be necessary. What is certain is that, despite all legal
provisions, “contractual freedom to a certain extent is a surpassed category
in insurance contractlaw” (Petrovi¢ Tomi¢ 2020, 104, translated by author),3?
which will definitely be reflected either in new legal act on insurance contract

31 The case law of the German Federal Constitutional Court is very interesting,
as it has twice addressed life insurance (BVerfG 26 July 2005, 1 BvR 782/94 and
1 BvR 957/96, Neue Juristische Wochenschrift 2005, 2363; BVerfG 26 July 2005, 1
BvR 80/95, Neue Juristische Wochenschrift 2005, 2376). In both cases, the Federal
Constitutional Court recognized the lack of substantive freedom of will of the
insured and determined that the legislature was obliged to amend the Insurance
Contracts Act to provide effective legal remedies for the insured. It is particularly
important to emphasize that in the mentioned cases (1 BvR 782/94 and 1 BvR
957/96.1 BvR 80/95), the insured were not disadvantaged based on age, education,
lack of experience, or poverty. The contracts were also not unusually unfavorable to
them. The lack of freedom of contracting materialized in the general inequality of
the bargaining powers of the insurance companies and consumers, as well as in the
overall lack of freedom of choice for each insured after concluding an insurance
contract.

32 As a result, legislative activities are emerging at both the national and
international levels, aimed at providing appropriate mechanisms for economic and
legal protection (e.g., G20 High Level Principles on Financial Consumer Protection
and the UN Guidelines for consumer protection). Additionally, institutional activities
are being undertaken, such as the establishment of the European Banking Authority
and the European Insurance and Occupational Pensions Authority. The goal is
to establish the ordoliberal concept of autonomy of will because in the case of
consumer insurance contract law, freedom of contracting can provide its beneficial
effects only through regulatory intervention (Basedow 2008, 906).

33 Actually, even during the first half of the 20™ century, revolutionary views could
be found in literature stating that freedom of contracting plays no role in insurance
contracts, which was subsequently confirmed in newly adopted codifications of
insurance contract law (Picard 1939, 137, 139).
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or in the amended legislation on the matter. This is the only way that the
specificities of insurance contracts and the insured, as a consumer, can be
taken into account. The existing interpretation of a consumer in insurance
law is not enough or adequate and it definitely requires a more extensive
approach (Petrovi¢ Tomi¢ 2015, 124).

3.1. Arguments in Favor of Statutory Regulation of Consumer
Insurance Contracts

Considering the quality and different capacity of the contracting parties,
insurance contract law has evolved from being characterized as “ordinary”
contract law to strictly regulated contract law. As we have hinted, it is
not possible to adequately address insurance contract law theoretically
without dividing it into at least two, and potentially three, segments. The
perception of insurance contract law as a pure contract law, is limited to
commercial insurance contract law. Every study on insurance can start
with the assertion that insurance contract law is the segment of legislation
that regulates contractual relationships related to risk. These are typical
aleatory contracts that transfer risk from the endangered party to the party
professionally engaged in risk protection (Petrovi¢ Tomi¢ 2019a, 266-268).
At the core of the contractual exchange is the payment of a certain amount
of money by the insured to the insurer as consideration for the insurer’s
payment of a certain amount in the event of an uncertain event.3* Another
significant determinant of an insurance contract is that it is a service, not
a goods contract. Thirdly, an insurance contract is exceptionally time-
sensitive. Unlike other contracts, where it is common to exit the agreement
with one contractual partner and enter into an agreement with another,
in insurance, this is almost impossible. Why? Because by definition, risk is
a future uncertain event that is not covered when it is certain to occur. In
a way, an insured is racing against time because it is not predictable if, or
when, a potentially adverse (harmful) event will occur, the consequences of
which the insured wants to mitigate by entering into an insurance contract.

Based on the above, it is clear why the view that insurance is a typical
product of neoclassical exchange is encountered in the earlier theory of
insurance law (Daavey 2023, 5). Although it may sound interesting, it is
only partially true, i.e., it applies only to commercial insurance because we

34 Article 1:210 of the Principles of European Insurance Contract Law. Many
authors have expressed their views on this issue (Basedow 2003, 2; Luik, Braun
2011, 195; Basedow, Fock 2002).
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can only speak of exchange in the classical sense if the condition of equality
of business partners is fulfilled. The differences between parties acting as
buyers of insurance policies significantly influence the legal framework.
Historically, commercial contract law, or in modern terminology the B2B
contractual framework, was the first to develop, and this includes transport
insurance, reinsurance, and all contracts covering large risks in terms of EU
directives.?® But after certain period of time, in all leading insurance cultures,
the legislature “partitioned” insurance contract law by adopting separate
legal sources during certain periods of the insurance institute development.
The historical regularity is as follows: the development of a particular type
of insurance was accompanied by the development of insurance legislation
applicable only to those types of insurance activities.® Another regularity is:
the dominance of different insurance markets influenced the development of
reference insurance legislation. Thus, England features a highly commercial
market for maritime and general transport risks, as well as reinsurance,
while the European-continental area features the development of small and
medium risk markets.?”

35 The definition of large risks was first introduced by the Second Non-Life
Insurance Directive (Directive 88/357/EEC, new Article 5(a)), later adopted in
Directive 2009/138 on Solvency II. The purpose of introducing the category of large
risks was to protect insurance policyholders through the choice of applicable law
for insurance contracts. Only insurance policyholders in contracts covering large
risks have the right to choose the applicable law. As emphasized in the preamble of
the Second Non-Life Directive, these are risks where the policyholders, due to their
legal status, size, or nature of the risk, do not require special protection from the
state where the risk insured is located.

Large risks include: 1) classes of insurance for railway rolling stock, aircraft,
ships, goods in transit, airline liability, and carrier’s liability, as well as credits
and guarantees when the insurance policyholder is professionally engaged in an
industrial or commercial activity or one of the liberal professions, provided that
the risks relate to that activity; 2) classes of insurance for motor vehicles, fire and
natural disasters, other property damage, liability arising from the use of motor
vehicles, general liability, and other financial losses, provided that the insurance
policyholder exceeds at least two of the following three limits: a) balance sheet total
of EUR 6.2 million; b) turnover of EUR 12.8 million; or c¢) an average number of
employees of 250. Thus, large risks are determined based on the nature of the risk
or the type of insured in relation to the nature of the risk.

36 The development of legislative awareness regarding the regulation of insurance
contracts through various legal instruments can be traced back to the English
Marine Insurance Act of 1906.

37 Historical reasons provide an explanation as to why the UK insurance consumer
law was only adopted in 2012 (Consumer Insurance (Disclosure and Representation)
Act 2012), while the Marine Insurance Act dates back to 1906. This certainly does
not mean that there was no consumer protection in English law. The ombudsman
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The need to provide an additional level of protection to the insured wasn’t
recognized for a long time. Main principles for regulating the relationship
between contractual parties were established in line with this idea, as
evidenced by the provisions of the Serbian Law on Contract and Torts.
Over time, and through the adoption of consumer directives at the EU level,
national legislators began to realize that the insured deserve certain and
different levels of protection.®® Comparative law nowadays knows numerous
insurance contract laws containing provisions on cases where the position
of the insured requires additional protection.

This however is not the case in Serbian law. Insurance as a financial service
is subject to the Consumer Protection Act,*® which provides that it will be
always applicable to relationships between consumers and traders, except in
cases where there are specific provisions with the same objective regulating
those relationships, ensuring a higher level of protection in accordance
with special regulations.*® The Law on Contract and Torts does not contain
specific provisions guaranteeing an additional level of protection to the
insured. Furthermore, it does not contain any reference to the Consumer
Protection Act. Despite all the praise for reintroducing insurance services
to the scope of the Consumer Protection Act, the matter of consumers in
insurance contracts still raises two questions: is the consumer concluding
the insurance contract aware of the fact that there is a lex specials regulating
their rights and duties pertaining to the insurance contract; and are they
receiving the sufficient protection that their consumer status requires?
The second question stems from the problem of clearly defining insurance
consumers, which is by no means an easy task.

The answer to this question determines who will receive special
treatment based on the insurance contract, in terms of the insurer’s specific
duties toward that contractual party. Even though an insurance contract
is a synallagmatic one, it involves and concerns other parties who did not
participate in the conclusion of the contract. For this reason, the concept of
a consumer in insurance law should encompass the insurance policyholder,
the insured, the beneficiary, and the third party suffering loss, who have not

played a particularly significant role, contributing to relieving the judicial system
and serving as a warning system to the regulatory body about business practices
that were unethical and/or unfair (Petrovi¢ Tomi¢ 2024, 296-300).

38 This also applies to modern forms of concluding insurance contracts, which
raise a series of questions related to consumer protection (Gruji¢ 2024, 105-117).

39 Serbian Consumer Protection Act, Official Gazette of the RS 88/2021, Art. 4,
para 5.

40 Serbian Consumer Protection Act, Art. 4, para 1.
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acquired their status based on large-risk insurance contracts (Petrovi¢ Tomié
2015, 124). Moreover, in consumer insurance contracts, the same level of
equality does not exist in all transactions. Let us demonstrate this with at
least one example. Namely, a distinction should be made between contracts
concluded directly between consumers and insurers and contracts involving
an insurance intermediary. In the former case, there is a clear contractual
imbalance, as the service buyer is economically and professionally weaker
than the service provider. The latter case involves a different way of
concluding contracts, namely, the involvement of three parties. Only when
an insurance intermediary is present, bringing an element of contractual
balance due to their expertise, can consumers expect adequate protection
of their interests (the so-called broker meets underwriter situation). It is
now widely accepted that the intermediary has a duty to advise the client
and generally protect their interests (Petrovi¢ Tomi¢ 2019b, 355-370).
Therefore, we cannot equate service users, in terms of negotiating position
and overall vulnerability, when a qualified intermediary is involved and
when one is not.

It is clear that the Serbian legislature faces the obligation to modernize
insurance contract law by providing an additional level of protection to
various types of consumers in this contract. In legal systems like the French
or German, the process of codifying insurance law was accompanied by the
“integration effect”, which involves incorporating rules on the protection of
insurance consumers into laws dedicated to insurance contract law (Brand
2012, 58-59). This means that all issues related to insurance contracts,
including the special provisions required by consumer insurance contract
law, are regulated in a single statute. This is the only way that consumers
under insurance contracts can be certain of their rights and obligations
under mass risk insurance contracts involving non-large risks. This way
general consumer regulations would still be applicable to issues not explicitly
regulated by the law governing the matter of insurance contract law.

3.2. Further Humanization of Insurance Contract Law through
Market Conduct Rules

Following the 2008 financial crisis, international supervisory bodies
began analyzing the operations of financial institutions in order to identify
shortcomings that indirectly or directly contributed to the economic
downturn. One of the triggers identified were weaknesses in the corporate
governance of financial institutions, particularly manifested in the lack
of effective mechanisms for controlling them and dealing with clients
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(Marzai Abliz 2019, 23). Consequently, the European legislator embarked
on reforming the regulation of the market conduct of financial institutions
with the aim of providing protection to clients from abuses or unfair
treatment by financial service providers, as well as to empower supervisory
authorities with appropriate powers (Prorowski 2015, 196-206). The result
was the adoption of the MiFID and the IDD,*! which dedicate a significant
portion of their provisions to market conduct rules regarding interactions
with clients (insureds and investors) during the necessary counseling and
provision of necessary information.*? By establishing new market rules of
conduct, numerous new regulations were created for various participants
in the insurance market that were not (and some still are not) regulated by
insurance contract laws. A key requirement in both directives is the provision
of appropriate and targeted advisory services to clients by timely disclosure
of product portfolios, all product details and costs, and service costs.*® For
example, insurance distributors have been imposed new, extensive, and
comprehensive obligations under market conduct rules, including fair
honest, and transparent dealings with clients, acting in the best interests of
the client,** assessing the client’s demands and needs, informing clients before
concluding a contract, as well as new organizational requirements regarding
effective product supervision and management policies.*® At the same time,

41 Directive (EU) 2016/97 of the European Parliament and of the Council of 20
January 2016 on insurance distribution, O] L 26 of 2 February 2016, 19-59.

42 At this point, the authors also mention the MiFID, which relates to the market
for financial instruments, but not directly to insurance. However, the insurance
industry has started to expand its business territory to other providers of financial
services, such as investment firms and banks (Cousy 2017, 40), while at the same
time banks are taking on an increasingly important role in distributing insurance
products. In fact, there is a gradual despecialization of financial service providers,
with the distinctions between them gradually disappearing. The ultimate results of
this process are the distribution of insurance products by banks (bancassurance),
the emergence of financial conglomerates consisting of various financial service
providers, and the development of insurance products whose legal nature is subject
to doubt, such as insurance with savings components and insurance linked to
investment funds. This has opened up significant space for the application of this
Directive to the business operations of insurers, which is particularly significant
because national regulations contain almost no provisions regarding such mixed
financial instruments (Cronstedt et al. 2021).

43 Only the MiFID recognizes this duty, while the IDD prescribes the duty for
distributors to identify and document the demands and needs of the client, which
should then have implications when consulting on product selection.

4 IDD, Art. 17.

45 The Serbian Insurance Law recognizes rules of conduct by prescribing the
obligation of precontractual information for the insured (Arts. 82-84), protection of
the rights and interests of the insured (Art. 15), conducting activities in accordance
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these established market conduct rules provide supervisory authorities
the possibility to examine the behavior of insurance companies (and other
insurance distributors), as well as their relationships with clients, with the
aim of taking preventive action to preclude undesirable situations in which
insurance users may be harmed, rather than just reacting to unwanted
situations after they occur*® These rules are autonomous and directly
addressed to insurers and insurance intermediaries, with a supervisory
authority empowered to enforce and implement them, as well as to sanction
noncompliant behavior, all with the aim of further humanizing insurance
contract law by providing a higher level of protection to the insured, shifting
the burden onto insurers in terms of duties that were previously solely on
the insured.*’

The significance of rules of conduct regulating relationships between
participants in the financial market has begun to expand as a result of the
adoption of these directives, as numerous provisions on market conduct by
financial service providers have found their place in them. In this way, the
concept of rules of conduct as a source of law entered the field of insurance
contract law, albeit it lies on the border between contractual and regulatory
or business law, as emphasized. Market conduct rules are nowadays gradually
becoming a significant source of regulation for emerging relationships
arising from insurance contracts (Cousy 2017, 45).

The National Bank of Serbia has issued Guidelines on Minimum Conduct
Standards and Good Business Practices for Participants in the Insurance
Market, in response to the solutions from the Insurance Distribution
Directive and the obligations of the Republic of Serbia in the process of
harmonizing regulations (Cerani¢ Perisi¢ 2023, 128). The content of these
guidelines and similar rules now imposes certain duties on insurers or other
financial service providers*® that exceed the obligations and duties covered
by insurance contracts and legal provisions of insurance contract law. Some

with the law, general acts, business policy acts, insurance profession rules, actuarial
rules, good business practices, and business ethics (Art. 19).

46 This is the Product and Oversight Governance concept, a system of supervision
and management of insurance products (European Bank Authority 2017).

47 In literature, this trend of acknowledging the significance of conduct rules as a

source of substantive law is referred to as “Mifidization”, since the rules of conduct
expanded after the adoption of the MiFID (Cousy 2017, 45-48).

48 Thus, the Guidelines of the National Bank of Serbia on Minimum Standards of
Conduct and Good Practice for Participants in the Insurance Market specifically
apply to the operations of insurance companies, insurance intermediaries, insurance
representation companies, insurance representatives, banks, financial leasing
providers, and public postal operators who conduct insurance representation
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of the duties now imposed on insurers include precontractual information
and acting in the best interest of the policyholder (Radojkovi¢, Kosti¢, Gaji¢
2021, 93), all of which have implications for the performance of contractual
duties under insurance contracts, although some of them are not yet part of
the law.*° The additional significance of the prescribed obligation to act in the
best interest of the policyholder lies in the fact that it reflects Article 17(1)
of the IDD, which is emphasized as mandatory. Consequently, insurers are
deprived of the possibility to exclude this duty toward the insured through
insurance contracts. Additionally, the rule of acting in the best interest is
formulated in such a way as to serve to fill legal gaps in the absence of a
norm regulating the insurer’s relationship with the insured.>® This opens
up additional space for regulating relationships arising from insurance
contracts through rules of conduct, which are necessary considering the
position of the insured as a consumer and which are not integrated into legal
frameworks. Market participants have recognized the need to establish an
additional level of protection for policyholders, leading to the emergence of
a new source of insurance contract law.

It is clear that the changing nature of the insurance market and the
fundamentally different positions and needs of individuals purchasing
insurance should be taken into account when conceptualizing insurance
contract law and defining the regulatory framework. The question arises:
is there one insurance contract law? Or are there more? The answer is
apparent. Insurance contract law is an example of a branch characterized
by fragmentation, accompanied by legislation fragmentation. In addition to
the consumer and commercial aspects, it is possible to clearly distinguish
between indemnity and sum insurance (Glinti¢ 2022, 53-78), insurance and
reinsurance, etc. Insurance contract law differs from general contract law,
and there are also differences within insurance contract law that justify its
treatment as a separate branch of law and legal discipline. What connects
them into a meaningful whole is a special legal regime. Cousy’s hybridization

activities based on prior approval from the National Bank of Serbia. See: Purpose of
the Guidelines on Minimum Standards of Conduct and Good Practice for Participants
in the Insurance Market.

49 Currently, the Insurance Law also stipulates that supervision of the performance
of insurance activities is carried out to ensure the protection of the rights and
interests of policyholders. Insurance Law, Art. 13.

50 Some of the current legal gaps include issues such as the conclusion of insurance
contracts without verifying whether the insured event has already occurred, the
method of calculating the refund of insurance premiums in case of termination of
an insurance contract and insurance contract related a credit agreement.
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of insurance law is an attempt to find a theory’s response to numerous
deviations from the general contractual regime and to the internal struggle
within insurance law.

4. INSTEAD OF A CONCLUSION — THE HYBRIDIZATION
OF INSURANCE CONTRACT LAW

We agree with the assertion that we are living in an era of hybridization
of insurance contract law. As Herman Cousy noted, “modern insurance law
has been contaminated with [...] a kind of ‘hybridity’, which may give rise to
uncertainties in its interpretation, its application, and its implementation.
Modern insurance law and legislation increasingly tend to protect the
insurance consumer (i.e., the policyholder, the insured, and the third
[party] beneficiary) by introducing several protective devices that draw
their inspiration from the sphere and the logic of consumer law. But while
so doing, legislators have not abandoned the basic principles of traditional
insurance law, which were and are clearly inspired by a different logic and
goal, namely the will to protect the insurer and to support and promote the
insurance business” (Cousy 2023, 123).

Cousy’s observations are significant for two reasons. First, he clearly
points out changes in the very nature of insurance law. The center of
gravity is shifting, leading to transformations that have, in turn, resulted in
pluralism - not only in insurance contract law itself but also in the plurality
of contractual obligations and duties. Thus, the obligation of precontractual
disclosure of risks is conceptually different in consumer insurance compared
to commercial risks. Second, and unavoidably, he brings us back to the
paradigm of insurance contract law as a commercial law and to the key
principles of protecting insurers from opportunistic behavior by insured
parties, a principle that remains relevant even in the era of consumerism.>
In fact, in commercial insurance, greater attention is paid to the duties of
the insured, reflecting efforts to avoid moral hazard and/or inadequate risk
selection. Itis as if the legislator implicitly trusts the insurer more and expects
them to protect the market mechanism in insurance. At the same time, in the
consumer sector, the focus is on the obligations of the insured, which can
be divided into two key subcategories. The first is related to maintaining
the level of risk on which the insurer accepted the insured for coverage and

51 Traditional insurance contract law actually started from a completely opposite
assumption to that on which modern insurance contract law is based: namely, that
the insurer is the party in need of protection (Cousy 2023, 124).
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tariffed, and the second is related to submitting a claim for compensation.
The guiding idea behind the legal regulation of these duties is to protect the
insured from losing their rights under the insurance, as a sanction for the
nonperformance of any of the insured’s obligations and duties, and generally
introducing the principle of proportionality of the sanction to the type of
breach of the contractual duties, which undoubtedly influences consumer
insurance law (Mayaux 2011, 242).

Therefore, insurance contract law is a mixture of classical contract law,
insurance best practices, and legislative interventionism in relationships
concluded between unequal partners. Modern insurance contract law is
based on a balanced weighing of the interests of insurers and insured
parties, especially those in a typical consumer position. This does not
diminish the role and importance of high-budget commercial insurance.
It is time to adopt a nuanced pluralistic approach to insurance contract
matters, and thus insurance should be recognized for its societal and market
significance. Insurance regulation cannot be called supportive if it does
not simultaneously provide protection for the weaker contractual party,
protection for insurers from the irresponsible actions of insured parties, and
for conducting of insurance business.
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‘Pain is inevitable. Suffering is optional’

Attributed to Haruki Murakami

1. INTRODUCTION

Economic sanctions (hereafter - sanctions) are a predominantly modern
historical phenomenon. Although sanctions have been recorded in Ancient
Greece and can be traced back to the Megarian Decree (circa 432 BC), by
which Athens barred trade with Magera and denied the Megarians access
to Athenian ports (MacDonald 1983), with the unavoidable episode of
sanctions in the early 19" century with Napoleon’s Continental Blockade,
modern sanctions emerged during the First World War and were introduced
in international law in 1919 with the advent of the Covenant of the League
of Nations. There has been a steady increase in the use of sanctions since the
Second World War, but the surge of the sanctions came after the end of the
Cold War. At the time this article going to press, there are comprehensive,
although not thorough sanctions against Russia imposed since February
2022, following Russia’s aggression against Ukraine.

The recent surge of sanctions has created additional academic interest in
the history of sanctions, hence recently two books with significant academic
impact have been published, one focusing on the global history of sanctions
starting with the First World War and ending with the following one (Mulder
2022) and the other dealing exclusively with the sanctions imposed by the
United States, which swelled after the end of the Cold War (Demarais 2022).
Finally, two voluminous review articles dealing with sanctions from the
economics point of view have been published recently (Morgan, Syropoulos,
Yotov 2023; Cipriani, Goldberg, La Spada 2023), adding insights into the
unavoidable previous contribution to the economics of sanctions (Hufbauer
et al. 2007). Although the recent academic contributions in the field of
sanctions are very valuable, what they as a group lack is a systematised,
well-structured approach. This is quite understandable, as the topic of the
sanctions is dealt with by different academic ‘trades’ (historians, political
scientists, economics, lawyers, etc.). Accordingly, different questions are
posed, sometimes the same questions in a different way, often due to
differences in terminology, and distinctive answers are given. Because of
the lack of a systematised, let alone standardised approach, the results of
the different studies are either not comparable to each other or they can be
compared only with substantial difficulties. The outcome of this constellation
is that our knowledge about sanctions is relatively small, not well organised,
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and we still do not understand this phenomenon very well, let alone that
there are substantial differences in academic opinion of the sanctions and
their features and merit.

Taking that into account, the paper aims to suggest several key research
questions that should inevitably be addressed in the empirical research of
the history of sanctions, irrespective of whether the research is a case study,
or a study of the groups of cases selected according to a specific criteria
(period, type/mechanisms of sanctions, countries that imposed sanctions,
target countries, etc.). The additional aim of the paper is to provide some
preliminary answers (or rather - hints) to these questions in the case of the
sanctions imposed on Russia after February 2022 and Russia’s invasion of
Ukraine. The considerations in the paper start by defining that the sanctions
are ‘restrictive policy measures that one or more countries take to limit
their relations with a target country in order to persuade that country to
change its policies or to address potential violations of international norms
and conventions’ (Morgan, Syropoulos, Yotov 2023, 3).! Nonetheless, this
definition is not quite precise, and it is obsolete for several reasons. First,
for some time, sanctions have been imposed not only against countries but
also against corporations, noncorporate organisations, economic sectors
of a given country, and individuals. Those sanctions - rather self-servingly
labelled as ‘smart’ or ‘targeted’ sanctions - are considered in this paper, as
sanctions need not to be necessarily imposed only against countries. Second,
the change in policies that is demanded must be effective - it is the change
of behaviour of the political elite of the targeted country that is required.
Accordingly, the term ‘policies’ in this paper is effectively considered only
as effective policies, i.e. the behaviour of the political elite of the targeted
countries. Furthermore, in some cases, sanctions are not aimed at policy
change senso strictu, but rather are just weapons of war (Mulder 2022),
aimed at undermining the enemy’s war effort and contributing to the
victory in war. Third, this definition is not precise - it is too wide because it
includes relations that are not economic: suspending and severing military
collaboration, embargo on the export of arms to the targeted country,
suspending cultural cooperation with it, or embargo on athletes from the
country under sanctions competing internationally, etc. Accordingly, only
‘limiting’ economic relations is considered to be a content of sanctions,
as it is only economic sanctions that are considered in this paper. Finally,
the February 2022 sanctions against Russia demonstrated that it is also
companies that, for reasons of reputational risk, voluntarily (because they

L This definition of sanctions is based on the previous contributions by Morgan,

Bapat, Krustev (2009) and Syropoulos et al. (2022).
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are not obliged to) sever or limit their relations with countries under
sanctions, i.e. with companies located in those countries or local consumers.
Hence in this paper a somewhat modified definition of sanctions is accepted,
although still based on the quoted definition (Morgan, Syropoulos, Yotov
2023, 3). On one hand, the new definition is wider, because includes all
types of restrictions of economic relations, between all economic agents in
the countries. On the other hand, it is narrower because it focuses only on
economic relations, neglecting all others.

Four key research questions are identified as unavoidable in explorations
in the area of the history of sanction, irrespective of the scope and the depth
of the analysis. The justification for each of these questions and explanation
about the possible ways to answer them are provided. Methodological
problems associated with the answers are identified. There is a section of
the paper dedicated to each of the four key questions. Some hints about the
answers to them, in the case of sanctions imposed on Russia since February
2022, are provided in each section. The conclusion follows.

2. THE AIM OF SANCTIONS

The first key research question should be - what is the aim of the sanctions,
i.e. what are they supposed to achieve?? This is the crucial question, as only
the answer to it provides grounds for an unequivocal answer to the question
of whether the sanctions are successful from the point of view of those who
imposed them, i.e. whether the aim has been achieved.

The response to this key research question should be based on the
answers to several specific questions. The first specific question is whether
the aim of the sanctions is specified clearly and precisely. Only if the answer
is positive, it can be unequivocally concluded whether the sanctions were
successful or not. For example, the sanctions imposed on FR Yugoslavia
(Serbia & Montenegro) by UN Security Council Resolution 757 provided very
precisely specified aims (expressed in UN Security Council Resolution 752,
which resolution 757 refers to), hence it was easy to conclude whether the
aim was achieve or not. Contrary to that, the aim of the sanctions of the EU
imposed on Russia in 2022, following the 24 February invasion of Ukraine,
is not specified clearly since the official position is that the aim is ‘to impose

2 Although singular (‘aim’) is used in this question that does not preclude that

sanctions can have multiple aims. Taking that into account, singular will be used
throughout the paper. It is nine typical sanctions’ aims, i.e. objectives that are
usually considered in the literature reviews (Morgan, Syropoulos, Yotov 2023, 4).
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severe consequences on Russia for its actions and to effectively thwart
Russia’s ability to continue its aggression’? Such a specified aim, especially
because of use of the term ‘thwart), proved to be unclear and not precise at
all. Nonetheless, it is evident that these sanctions have not been aimed at
policy change (perhaps those who imposed them did not believe that such
a change would be feasible), but rather an ‘ability change’ - a contribution
to the war effort. In short, the February 2022 sanctions against Russia are a
weapon of war.

The second specific question is whether the aim of the sanctions is
specified to be narrow, focused on specific changes in the behaviour of the
side that is under sanctions and sometimes very pragmatical issues, or is it
broad, directed towards a change of political and economic constellation in
the country under sanctions and the shift of its position, both economic and
political, in the international community. An example of the former type of
sanctions - narrowly aimed sanctions - is the US sanctions against Turkey in
2018, imposed in connection with demands for the release of an American
citizen (a pastor) from the Turkish prison.* An example of the latter type
of sanctions - broadly aimed sanctions - is the US sanctions on Russia
following its aggression on Ukraine on 24 February 2022, since US Secretary
of Defence US Lloyd Austin specified the very broad aim of the sanctions ‘We
want to see Russia weakened to the degree that it can’t do the kinds of things
that it has done in invading Ukraine’ (Ryan, Timsit 2022). Such a formulation
by a senior US official implies that the US sanctions against Russia are not
related only to the war in Ukraine, but this war is just a pretext for achieve
the strategic aim of ‘weakening Russia’, aiming to thoroughly undermine its
future war efforts, including threats against any country. Again, no policy
change request is specified, but the sanctions are about an ‘ability’ change,
i.e. a weapon of war; this is not only about the war in Ukraine, but also other
possible future wars.

3 According to the same source, ‘Additionally, the EU has imposed sanctions against

individuals and entities in view of the continuing deterioration of the human rights
situation in Russia, and in particular over the death of Alexei Navalny’. This statement
explains the grounds for additional sanctions against Russia, targeting ‘individuals
and entities’, without specifying the aim that should be achieved. Source: https://
www.consilium.europa.eu/en/policies/sanctions/restrictive-measures-against-russia-
over-ukraine/sanctions-against-russia-explained/, last visited April 30, 2024.

4 The sanctions were undoubtedly efficient: two months after the introduction of

the US sanctions, the pastor was released for the Turkish prison (Demarais 2022,
61).
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The third specific question is whether the aim of the sanctions is publicly
declared or whether there are clandestine aims of the sanctions that even
can contradict those that have been disclosed. In some cases, the aim of
the sanctions is simply not disclosed. For example, the introduction of
the US sanctions to Cuba on 19 October 1960 was justified by the Cuban
nationalisation of three oil refineries owned by US oil companies, which took
place about two months earlier. That was the pretext for the introduction
of the US sanction, but the actual aim was a regime change and facilitation
of the emergence of a US-friendly government (New York Times 1960;
LeoGrande 2015, 941).° The regime change was not disclosed as the aim of
the sanction, not even in the enhanced version of the sanctions introduced
by the following US administration in 1962.° The aim of the US sanctions
against Cuba was publicly disclosed only at the adoption of the Cuban
Democracy Act by the US Congress in 1992, as the Act is to be suspended
only if there is a change in the country’s political and economic institutional
framework; this legislation specified the regime change in Cuba, although
indirectly.

Accordingly, retaliation against Cuba for the seizure of the plants was
not the White House’s real objective. Eisenhower’s main aim was a regime
change in Havana. The U.S. administration felt uncomfortable about the idea
of having a close Soviet ally less than 100 miles from Florida’s coastline.
For Washington, fostering regime change in Cuba through sanctions was
a top priority before other Latin American nations turned into hotbeds of
communism (Demarais 2022, 21).”

It is important to distinguish the aim of the sanctions from the political
motives for their introduction. At the time of the introduction of the sanctions
into international law, at the Paris Peace Conference in 1919, there was no
such significant distinction. US President Woodrow Wilson was an idealist

5 Remarkably, it is still unclear what legal document was the grounds for these

US sanctions, since nothing of the sort can be found in the available archives of
the President of the United States or of the US State Department. Even LeoGrande
(2015, 944) refers only to the New York Times report published on 20 October 1960,
the day after the US sanctions were introduced (New York Times 1960).

6 Presidential Proclamation 3447 of 3 February 1962, which introduced a full
trade embargo against Cuba (the previous one did not include food and medicines),
did not disclose the aim of the sanctions, but in the preamble only refers to the
political context of the introduction of the enhanced version of the sanctions.

7 The Kennedy administration went one step further, clandestinely supporting

the Bay of Pigs military operation, but after the Cuban Missile Crisis in 1962 and
the agreement between two superpowers of the time, the US administration stuck
only to sanctions as a means for regime change in Cuba.
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and visionary of liberal internationalism, an ideology that was supposed
to bring democracy to the world and prevent wars. His political motives
were these ideals, and to a great extent, these motives coincided with the
aim of the sanctions specified in the Covenant of the League of Nations.®
Nonetheless, Wilson’s undisputable idealism and ardent ambition to change
the world was not accompanied by political shrewdness, hence his plan for
global progress was not ratified by the US legislators. Accordingly, the first
episode of sanctions, now fully introduced in international law, demonstrated
that the domestic political situation, with all the possible obstacles, should
be fully considered when decisions are made (to do something or to refrain
from doing) in the domain of international relations. This is the reason why
the political motives of the sanctions are always inevitably related to the
domestic political arena and, especially the perception of the constituency,
because the (re)elections should be carried out, irrespective of whether it is
the executive or legislative branch of power.® Accordingly, in modern times,
the political motives for the imposing of the sanctions are quite distinctive
from the aims. This is the era of mass media and social networks, to which
a large proportion of constituency is exposed, hence it is beneficial for the
political elite to demonstrate commitment and determination in solving
an international problem - or at least something that is considered by the
domestic public to be an international problem (Whang 2011), irrespective
of whether the problem is actually resolved (Elliott 1997). This regularity is
not valid only for democracies, but also for autocracies in which the political
elite is obsessed with popularity.

A short review of the sanctions imposed in the past one hundred years
or so has demonstrated that their aims were initially focused solely on war,
irrespective of whether they were weapons of war and complementary
military efforts (like, for example, sanctions imposed to the Central Powers
during the First World War) or whether the aim was the prevention of war, as
stipulated in the Covenant of the League of Nations, irrespective of whether
they were implemented or not (just a threat), or how effective they were. The
proliferation of sanctions aims started immediately after the Second World

8 The sanctions were specified in Article 16, considered within the provisions of

Articles 12, 13 and 15 of the Covenant, which itself is a segment of the Treaty of
Peace with Germany (Treaty of Versailles), concluded at the Paris Peace Conference
and signed in Versailles on 28 June 1919. The full text of the Treaty is available
at: https://www.census.gov/history/pdf/treaty_of versailles-112018.pdf, last visited
April 30, 2024.

This rule is not only applicable in democracies but also in modern autocracies,

referred to as spin dictatorships (Guriev, Treisman 2022), as autocrats nurture their
popularity, addressing the constituency by various means.
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War and gained substantial momentum after the end of the Cold War. Today,
the aims of sanctions are very diversified, and they include: improvement
in human rights, release of political prisoners, promoting liberal democracy,
struggle against international terrorism, undermining drug trafficking,
controlling proliferation of nuclear weapons, regime changes, together with
the change of political institutions, preventing wars or speeding up victories
in them if they occur, and even achieving technological superiority (Demarais
2022; Morgan, Syropoulos, Yotov 2023). The list of the contemporary aims
of sanctions remains open.

As to the aim of the 2022 sanctions on Russia, as it has been demonstrated
early in this section, it is not clearly specified, and it is rather broad, but
perhaps it is more important that the aim is vague.!® From the very start of
Russia’s 2022 aggression and the beginning of the Russo-Ukrainian war, it
was clear that direct military engagement of the West was out of question,
due to the high estimated costs of war with a nuclear power and all the
associated risks. In such a political constellation, the sanctions imposed on
Russia have been a substitute for direct military engagement, i.e. they are
a replacement of full war effort. Taking this into account, it is the political
motive that is clear, rather than the aim of the sanctions. With the public
opinion in Western countries strongly against Russia, and with the cry ‘Do
something and do it right now!’, it was imperative for the Western political
elite to demonstrate its determination to confront the Russian political
elite, especially its leader, and to do so with a rather modest costs for their
countries. Sanctions are a weapon of choice for such endeavours, especially
as they can be presented as punishment for Russia.!'’ Hence, the crucial
aspect of the sanctions against Russia is that their main motive rests in the
domestic politics of the countries that imposed them.

10 Whatever the preferences of the Western political elite regarding the incumbent
in the Kremlin, regime change has not been publicly specified as the aim of the 2022
sanctions against Russia. Furthermore, in the early stages of the sanctions (March 26,
2022) US President Biden gaffed, saying that ‘For God’s sake, this man [Putin - remark
BB] cannot remain in power’ It was the US Secretary of State who hastily stepped in
and clarified that the regime change was not the aim of the sanctions. Source: https://
www.npr.org/2022/03/26,/1089014039/biden-says-of-putin-for-gods-sake-this-man-
cannot-remain-in-power, last visited April 30, 2024. It can only be speculated what are
the preferences of the Western political elite regarding the regime change in Russia,
especially considering the available replacements. Making political life more difficult
for Russia’s incumbent political elite will probably make Western governments happy,
but this is rather a vague aim - if it is an aim at all.

1 Source: https://www.nytimes.com/2022,/03/04/us/politics/russia-sanctions-ukraine.

html, last visited April 30, 2024. The other complementary efforts by the West, such as
military support to the Ukrainian war effort in terms of supply of military hardware,
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It is unlikely that the Western political elite although that imposing
sanctions would be decisive for the outcome of the war. The Russian war
effort has been undoubtedly, at least up to a point, undermined by the
sanctions - but this is hardly decisive. In the long run, the West would like
to isolate Russia, both economically and politically, in order to decrease its
military potential. Both these processes have already started, with some
effect, but this is hardly the precise aim. Therefore, the speculation is that

the sanctions imposed on Russia are here to stay.!?

3. SANCTIONS MECHANISMS

The answer to the key question regarding the mechanisms of the sanctions
that have been applied should follow the pattern of the previous analysis
of the aim of sanctions. Accordingly, several specific questions should be

formulated.

The first of those questions is whether the sanctions are international
(multilateral) or whether they are imposed by a single country (or group
of countries). International sanctions are based on international law and,
like the Covenant of the League of Nations or the Charter of the United
Nations, they are introduced by international organisations and are binding
for all the members of those organisations, i.e. for all the countries in the
world. The sanctions imposed by UN Security Council Resolution 757 on
FR Yugoslavia (Serbia and Montenegro)'® or the threat of sanctions against
the Kingdom of Serbs, Croats and Slovens by the League of Nations in 1921
(Mulder 2022, 123-124), due to its military intrusion of northern Albania,
are typical sanctions of the kind. International sanctions are both legal and
legitimate, although they are not necessarily efficient in pursuing their aim.

training and intelligence, are rather difficult to present as punishment of Russia if
there is no decisive defeat of the Russian side in the war. For the time being, at the
time of this paper going to press, this has not materialised.

12 The motivation of Western countries (‘The Collective West, in Kremlin’s
parlance) for long term isolation of Russia apart from its military potential are
beyond the scope of this paper.

13 Resolution 757 was adopted on May 30, 1992. Source: https://digitallibrary.
un.org/record/142881?v=pdf, last visited April 30, 2024.
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Contrary to that, sanctions are imposed by countries, i.e. by the decision of
the national political elite.!* The United States is a country that has imposed
most of the national sanctions worldwide (Early, Preble 2020; Eineman
2020). A typical example of sanctions as a national legal instrument are
the (previously mentioned) US sanctions against Cuba, introduced in 1960.
It is exactly those US sanctions that demonstrated the weaknesses of the
effectiveness of national sanctions, as this type of sanctions leaves the room
for the targeted country to reshape its international economic flows (trade
and financial), to adjust its economy to the external shock, and therefore
diminish the effects of the sanctions.®

The second crucial question is: who is the target of the sanctions? Sanctions
can be against countries, but also against individuals and organisations,
being corporative or not - terrorist organisations are prime candidates for
sanctions in the non-corporative sector. For most of their history, sanctions
have been imposed against nations, i.e. they have targeted countries as
a whole. Nonetheless, in the past several decades, the direction of the
sanctions has been diversified, with ‘smart’ or ‘targeted’ sanctions, due to,
up to a point, the diversification of their aims, but also due to concerns about
human rights violations (Luki¢ 2009). For example, if sanctions are focused
on international terrorism, then it is obvious that the sanctions are or at
least should be directed against the terrorist organisation and their leaders.
Furthermore, one direction of the sanctions does not preclude the other. For
example, the ongoing Western sanctions against Russia (those that were
initially introduced in February 2022) include sanctions against persons
from the Russian political, military and business elites, Russian corporations
(from both the real and financial sectors), but they also include sanctions
against Russia as a nation, including selective export bans and freezing of
Russia financial assets deposited in Western banks.

4 For this type of sanctions, it is irrelevant whether they are introduced by a
single country or by a group of countries that are institutionally linked, such as the
countries that are member states of the European Union. Accordingly, it is justified,
for example, to consider the sanctions by the European Union against Russia that
have been introduced since February 2022, but these sanctions are country-level
sanctions, not international, i.e. multilateral sanctions as they are not binding for
European Union member countries.

15 Although it is unequivocal that international sanctions are more effective than
national sanctions ceteris paribus, this does not mean that international sanctions
are necessarily highly effective. A typical case is the international sanctions against
(Southern) Rhodesia, formulated by a set of UN Security Council resolutions, but
without enforcement mechanisms stipulated by these resolutions. This enabled
countries with substantial interests in trade with Rhodesia to bypass the sanctions.
Hence the enforcement zeal of sanctions differs in the case of international
sanctions.
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Finally, there is the question of the mechanism of sanctions in a strictly
technical sense: what are the methods that are applied for the restriction
of economic relations with those against whom the sanctions are imposed?
These methods include reduction or breaking trade with the country under
sanctions, meaning the selective or thorough halt of exports to the targeted
country or imports from it,*® restricting or severing financial flows and
transactions, starting with current account transactions, i.e. payments, up to
the barrier to access to the international capital market (for both sovereign
and corporate borrowing), freezing of financial assets deposited in the
country applying the sanctions (e.g. foreign currency reserves), severing
financial and development aid to the sanctioned country (if it exists), etc.
Detailed methods and the methods of their implementation are specified,
depending on the aims of the sanctions, the most severe method being is the
full trade and financial blockade of the country.

Financial sanctions, which focus on payments, i.e. current account
transactions, are, up to a point, a substitute for trade sanctions. The point
is that trade is exchange, hence there are inevitably two flows. One is the
real flow - a flow of merchandise (goods and services) - and the other is
financial flow - a flow of money. It is sufficient to sever only one of these
two flows in order for exchange to be undermined. Accordingly, in principle,
the implementation of the sanctions aimed at halting import and/or export
can be achieved either by severing the real flow or by interrupting the
financial flow. Nonetheless, sanctions evasion mechanisms in many cases
are substantial, hence sanctions usually are imposed simultaneously on both
real and financial flows. It has been noted that in the 21% century it is easier
to monitor financial flow than the real flow, i.e. the flow of merchandise
(Early 2015; Demarais 2022).

The sanctions imposed on Russia in February 2022 triggered a new
distinguished development: companies voluntarily joining the sanctions.
This is a case of voluntary business decisions by corporations that had
business in the Russian market, either by exporting goods or services to
Russia, importing for Russia, or investing in subsidiaries based in Russia.
Severing exports or imports was followed by disinvestment, i.e. selling assets

16 The rationale for the suspension of imports from the country under sanctions
(for example, but not necessarily, oil and gas) is to undermine the country’s
export revenues, removing foreign markets as the source of revenues for domestic
companies, reducing export-driven demand, and decreasing the level of economic
activity accordingly, or at least slowing down economic growth, decreasing its
budgetary revenues and reducing the purchasing power of the country for import;
all these are desirable outcomes from the perspective of those who imposed
sanctions.
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owned by foreign companies in Russia. In most cases, the main motive for
such moves was the reputational risk to which those corporations would
have been exposed had they continued operation with/in Russia, since
public opinion in the domicile countries and some important countries of
operations was one of extremely adverse perception of Russia.l” Accordingly,
continuing operations in Russia would generate an adverse perception by
their customers, which can result in a depleted reputation, potential boycott
of the products, and decreased demand for the products, unfavourably
impacting profitability. In short, the trade-off for these companies was
between two evils. The first was an unavoidable drop in revenue and possible
capital losses due to exiting the Russian market (regardless of the specific
form of exit) and the consequential decrease in overall profitability; the
second was a expected decrease in sales and revenues in all other markets,
because of the undermined reputation due to continuing operations in the
Russian market, which would also decrease overall profitability. Hence the
question is which of the two estimated losses is greater.

In the case of divestment from Russian subsidiaries, it is reasonable to
assume that companies would record capital losses, i.e. the positive difference
between the present value of cumulative investments by the corporations
and proceeds from selling the assets. However, since these losses are one-
off events, substantial capital losses can have one-off impacts on both the
balance sheet and the income statement (profit and loss statement) of the
corporations, but leaving the Russian market has future recurring effects on
the income statement, due to the loss of future revenues, although that can
be compensated by increased revenues in other markets.

There are many mechanisms of sanctions against Russia that have been
introduced since February 2022. These mechanisms are a combination of
various export restrictions, import embargoes, freezing sovereign financial
assets, as well as targeted sanctions against Russia’s political and business
elite. The sanctions are somewhat constrained, rather complicated, and new
sanctions have been gradually introduced; at the time this paper goes to press,

17" In some cases, such voluntary business decisions by Western companies can be
encouraged by public recommendations from the executive and legislative branches
of government of the country, such as the public political pressure by the UK
Government and the legislative branch of government (including the opposition)
to BP p.l.c. to divestiture, i.e. sell its 19.75% stake in Russian state-owned oil
company Rosneft. Perhaps this political pressure was not decisive, but it definitely
contributed to the voluntary corporate decision, managing substantial reputational
risk. Sources: https://www.nytimes.com/2022/02/27/business/bp-rosneft-oil-stake.
html, last visited June 1, 2024; https://www.bp.com/en/global/corporate/news-and-
insights/press-releases/bp-to-exit-rosneft-shareholding.html, last visited June 1 2024.
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the 14™ package of the sanctions by the EU is being considered. In short, the
sanctions against Russia are massive, complicated, but not thorough. The
main reason for such a development is that it is unprecedented to impose
sanctions on a country/economy of that size, which is a big producer of
many commodities, and thorough trade sanctions (i.e. no trade, whatsoever,
no expert, no import) would generate substantial turbulence and adverse
new equilibria in the global markets of many inputs for many industries. In
short, the costs for those imposing sanctions could be substantial.

4. EFFECTIVENESS OF SANCTIONS

Since the word ‘sanctions’ is a shorthand for ‘economic sanctions’, the
crucial analytical questions are do sanctions produce economic impact
and how strong is it; what is the scale of the impact on the economy of a
country? In short: what is the effectiveness of the sanctions? The answer to
this question is a preparatory question for the next one, about the efficiency
of sanctions, dealing with their political impact. If sanctions are not effective,
then they cannot be efficient, meaning that they cannot achieve their
political aim. In short, effectiveness of the sanctions is a necessary, although
not sufficient condition for them to be efficient.

The answers about the effectiveness of sanctions should be framed by
insights from economic theory. In principle, a country under sanctions is, in
the case of full trade and financial blockade, excluded from the international
economy, international division of labour, and international financial flows.
The consequences are a decrease in allocative economic efficiency (the
country itself produces merchandise that would have been more efficient
to import and cannot export merchandise that it produces more efficiently
than others), and decrease in the level of economic activity (Gross Domestic
Product - GDP) and disposable income, especially in small open economies,
that heavily depends on export demand and international supply chains. If
there is no drop in the GDP of the country under sanctions, then the growth
rate decreases, due to previously mentioned mechanisms and inability of
foreign saving to be imported for funding investments.'® Accordingly, the
theoretical proposition is that by undermining free economic flows, sanctions
have adverse effects on the economy of the country against which they are

18 Only GDP-based economic indicators are sensible dependent variables for the
empirical analysis of the economic impact of sanctions, i.e. their effectiveness. Using
other variables, such as trade, FDIs or portfolio investments (Shin, Choi, Luo 2016),
makes little sense.
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imposed, decreasing disposable income, consumption and consequently the
welfare of most of the population of the country. Hence, the question is not
whether the sanctions have any effect, but what is the magnitude and pattern
of these effects. The answer to these questions depends on the answer to
several additional specific questions. Nonetheless, before those questions
are formulated and elaborated, it should be pointed out that empirical
research about the effectiveness of sanctions on the economy of a targeted
country is demanding, because of the two basic methodological issues.

The first methodological problem is that counterfactual analysis should
be applied, and the following question should be answered: what would
have happened with the economy of the country had the sanctions against
it not been introduced? The point is that the economic outcomes that were
recorded after sanctions had been introduced are not necessarily caused
by that introduction (e.g. such a causality does not necessarily exist),
but generated by other factors, such as external shocks or continuous
developments that have not been considered in the analysis. If counterfactual
analysis is not applied, then the research would end up in the post hoc ergo
propter hoc fallacy, i.e. mistaking the sequence of events for causality. For
example, the Cuban economy dramatically changed after the introduction
of the US sanctions in 1960. Nonetheless, it is reasonable to assume that
a substantial part of these changes for the worse is the consequence of
the bad economic and other policies pursued by the Cuban revolutionary
government and that the country’s economic backslide is the consequence
of these policies, e.g. the nationalisation of privately owned firms, and not
the result of the US sanctions, although the sanctions were, up to a point,
caused by these policies. The relative strength of the causality remains
elusive, since counterfactual analysis is methodologically a slippery slope,
but that does not mean that it should be avoided, just that the answer about
the magnitude of the effects of the sanctions on the economy of the country
under them in many cases is not unambiguous.

In econometric research, this problem is usually solved by the proper
specification of the regression model, encompassing all explanatory variables
that can influence dependent variables, such as the level of the BDP or the
growth rate of the economy, and therefore their impact is methodologically
controlled. That is the way to obtain a methodologically correct estimate of
the coefficient of the sanctions’ economic impact - especially whether that
estimate is statistically significant or not. The problem with this approach
is that, for methodological reasons, it virtually cannot be applied in the
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specific case of a single country,'® but rather only in the research of the
overall economic impact of sanctions, using the sample of countries that
were exposed to sanctions during different periods.

The second methodological problem in the empirical study of the
effectiveness of sanctions, basically econometric research, is reverse
causality, i.e. the endogeneity of the explanatory variable. For the
econometric study to be methodologically correct, and hence valid, it is
necessary that the dependent variable, the one that should be explained by
the regression model, does not influence any of the explanatory variables
in the regression model.?’ Accordingly, if it is about estimating a regression
model in which the dependent variable is something that is assumed to
be the result of the sanctions (i.e. a dependent variable in the model), for
example, the level of the GDP or economic growth rate, it is important that
the explanatory variables in the regression model do not depend on the
dependent variable. Nonetheless, in many cases such dependence exists,
as sanctions are usually introduced at times of political crises, and those
crises generate disturbances in economic activities, reducing the level of
GDP or slowing down its growth. Accordingly, it is reasonable to assume
that there is an endogeneity of sanctions as an explanatory variable in
regression models. There are econometric procedures that can sort out this
problem, but in much of econometric research into sanctions has not even
been recognised this problem (let alone solved it), hence the results of such
research should not be accepted as valid. In general, the endogeneity of the
explanatory variables causes overestimation (upward bias) of the effects of
the sanctions; hence the estimate of the impact of the sanctions is accepted
as statistically significant in cases when it should not be.

If these two methodological problems are solved in one way or another,
the question about the effectiveness of the sanctions, i.e. the explanation
why some sanctions are effective and some are not, can be answered
by responding to a set of specific questions. The first of those questions
is: were the sanctions international or were they introduced by a single
country? Intuitively, international sanctions are more likely to be effective

19 In principle, it can be done by specifying a time-series econometric model,
but the problem is limited number of observations to accommodate u substantial
number of explanatory variables, needed for a proper specification of the
regression model, decreasing number of freedoms of the model, hence decreasing
the probability for statistically significant estimate of the coefficient of sanctions
impact (Stock, Watson 2012, 116).

20 Econometrically speaking, endogeneity does not exist only if explanatory
variable is not correlated to the error term of the regression model (Stock, Watson
2012, 462-463).

267



B. Begovi¢ (cTp. 253-281)

compared to the sanctions introduced by a single country, since the country
under sanctions can redirect its international economic relations to other
countries, those that did not introduce sanctions against it, and adjust to the
sanctions in that way. This is exactly what happened in the case of the US
sanctions against Cuba, since the country enhanced its international trade
relations with other countries, since even countries with friendly relations
with the US, such as Canada, for example, did not introduce sanctions against
Cuba. That is not to say that the US sanctions against Cuba were completely
ineffective, but only that the effects were reduced. From the other viewpoint,
the effects of the sanctions against Cuba would have been much more
devastating had they been international.

Following the disappointing results (from the US viewpoint) of the
national sanctions against Cuba, as well as the substantially decreased
probability of introducing international sanctions in line with the political
preferences of the US, under the auspices of the UN Security Council at the
beginning of the second decade of 21° century,?! the US started to introduce
secondary sanctions. Those are sanctions against the companies from third
countries, who do not have legal obligations (national or international) to
sever business relations (trade or financing, for example) with companies
or countries that are under US sanctions. Secondary sanctions are based on
banning the companies from the US market and prohibiting them from using
(directly or indirectly) US dollars in their financial transactions (Demarais
2022). The threat of these sanctions is credible since they are quite feasible,
i.e. they can be easily implemented by the US authorities if the political will
exists.

From the other point of view, the question of the national/international
character of the sanctions can be generalised to the following question: to
what extent can the economy of the country under sanctions adjust to the
new conditions brought about by the sanction? The following questions are
a follow-up to this one.

The second specific question is: how deep and in which way the country
under sanctions is integrated into the international economy? If the country
under sanctions is an autarkic economy, without deep economic links with

21 This is due to the changed constellation of international relations in the early
215t century, in which the US administration cannot expect collaboration of Russia
in China, permanent members of the UN Security Council, with veto power. In short,
contrary to the international relations that have emerged after the end of the Cold
War and existed for a decade and half, the UN Security Council is not US friendly
international forum anymore and there is no full and generous understanding of
American international political agenda and domestic politics.
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other countries, with a low level of integration into the international division
of labour, then the effects of the sanctions are expected to be modest or even
negligible. Contrary to that, if the economy of the country under sanctions
is deeply integrated into the international economy, then it is expected
that the effect of the sanctions will be substantial. It is the country’s global
supply chains and the global markets for its products that will be harmed
and its position in the global value chains will be undermined. The country’s
integration into the international economy depends, among other things,
on the size of the country (measured by the level of its GDP). The bigger
economy is, it more relies on domestic markets, with firms purchasing more
domestic inputs and selling more products on the domestic market. The
share of the combined imports and exports in the GDP, as an indicator of
the country’s integration into the international economy, declines with the
increase in the country’s size. This is why sanctions are in principle more
effective against small countries, deeply integrated into the international
economy. From the other viewpoint, economies of small countries are more
vulnerable to sanctions.

Another related question is: is the economy of the country under sanctions
well diversified or is it focused only on a few industries, aimed at maximising
its comparative advantage in international trade.?? If the economy is
diversified, then there is more room for adjustment to the sanctions, i.e. the
adjustment would be easier and more effective. This is, for example, the key
difference between the Soviet Union and Russia. The Soviet economy was
not significantly included in the international division of labour, while it was
also very diversified, producing a wide scope of goods and services for the
domestic market. Contrary to that, Russia has become deeply integrated into
the global economy, specialising and exporting primarily energy production
and, up to a point, military hardware. Accordingly, the scope for Soviet
economic adjustment to sanctions was much greater than the scope of
modern Russia.?®

22 The integration of a country into the international division of labour does not
necessarily mean that its economy is not diversified. Many countries with much
diversified economies have vibrant trade relations exporting and importing products
from the same industry (intra-industrial exchange, due to product differentiation)
and, generally, very well-developed economic relations. This regularity, thoroughly
explained in economic theory, has not been brought about by the latest wave of
globalisation but has existed for a long time. For example, The United Kingdom and
Imperial Germany, both much diversified economies by the standards of the time,
were the biggest trade partners ahead of the First World War (Ferguson 1998, 234).

23 This has very little to do with the change of the size of the country, despite
Russia being smaller than the Soviet Union, but with it is related to the change of
economic institutions, especially economic policies. It is the advent of capitalism
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Furthermore, a very important question is related to the magnitude of
spillover effects, i.e. the ripple effects of the sanction: are the unintended
and undesirable effects considerable? The most important question is: can
the country that introduces sanctions expect considerable adverse effects
on its own economy??* This question becomes even more important in
contemporary conditions of ubiquitous globalisation, especially considering
global supply chains, within which there are substantial interdependencies.
Accordingly, removing one of the suppliers from some of those chains due
to the sanctions, especially if this is the case of a large supplier located high
upstream in the chain of supply, creates unintended and adverse effects not
only to the producers located in the country that introduced the sanction,
but these effects become widespread throughout the world in its companies
in other countries and even the allies of the country that introduced the
sanctions experience those adverse effects. In such cases the complexity
of the global supply chains and the low possibility of foreseeing the way
economic agents within these supply chains will adjust to the change
induced by the sanctions make it virtually impossible to ex ante grasp all the
unintended consequences.?®

that integrated Russia into the world economy, not slightly scaling down the country.

24 A typical example of this are the US sanctions introduced by President Carter’s
administration in 1979 to the Soviet Union after the Soviet invasion of Afghanistan,
which partially banned (effectively severely restricted) the export of American
wheat to the Soviet Union. As a consequence of that embargo, American farmers
lost their traditional customers, the decrease in effective supply increased the
grain prices on the international market, and other wheat-producing countries
compensated (at the higher price) for the lack of supply of grain from the United
States. It is estimated that the total damage suffered by US farmers (hence the US
economy) was 2.3 billion USD, while the damage to the Soviet Union due to the
increase in wheat prices was 225 million USD. Accordingly, it is not surprising
that in the first year of its first term President Regan’s administration abolished
the embargo on wheat export to the ‘Empire of Evil, in Regan’s own words. Details
about the episode are available in the literature (Hovi, Huseby, Sprinz 2005, 481;
Demarais 2022, 69-71).

5 A typical example of such a situation is the US sanctions introduced to Russia’s
company Rusal, one of the largest producers of aluminium in the world. The
sanctions created such substantial disturbances on the world market, and not only
the aluminium market but also downstream markets, on the markets in which
operating companies directly or indirectly use aluminium as input. For example,
the sanctions on Rusal impacted global beer producers, since a substantial segment
of their production is shipped in aluminium cans. The unintended and adverse
effects of the sanctions on Rusal were so substantial and widespread that the US
authorities quickly modified and effectively cancelled the sanctions, especially
being aware that Chinese aluminium producers moved into the market, attracted
by an increase in price due to curtailed supply (Demarais 2022, 118-124).

270 Axanm MNdb 2/2024



History of Economic Sanctions: Key Research Questions

Finally, the sheer possibility that sanctions can be introduced, irrespective
of whether they will be introduced in the end, increases uncertainty in the
business environment, increases the risk of virtually all investments and,
accordingly, decreases expected returns - all of which generates adverse
economic effects that extend beyond the country that is under sanctions.
The point is that due to the sanctions many business opportunities are
missed, not only in the country under sanctions and in the country that has
imposed the sanction, but across the world, in the third countries, most of
them friendly countries to the one that imposed the sanctions. Free trade
is the first best solution for economic outcomes. Sanctions undermine
free trade, curbing unrestricted economic cooperation, and undermining
globalisation. Sanctions are effective - they move the world away from
the first best economic solution. To what extent they are effective is an
empirical question and the answer can be given on a case-by-case basis,
albeit with substantial methodological constraints. Intuitive answers about
the increasing probability of sanctions’ effectiveness are provided in the
survey of empirical studies (Hufbauer et al. 2007), but the reader is hardly
any wiser.2¢

The expectation at the time that sanctions were imposed on Russia, in
February 2022, was a substantial drop in Russia’s GDP. Nonetheless, the
expectations proved to be false. Russia’s economic growth rate in 2022 was
-3.1 per cent and in 2023 it was 3.6 per cent (IMF 2023; IMF 2024), bringing
the level of GDP to around what it was before the war. The rather limited
decline of Russia’s GDP could be explained by the size of Russia’s economy,
solid public finances and autocratic governance system (Simola 2023).
Furthermore, as already pointed out, the sanctions imposed on Russia are
not thorough and some of them were implemented with a transition period
to minimise the costs for the imposing countries (due to ripple effects),
providing time for imposing countries, as well as for Russia’s economy to
adjust. Furthermore, the sanctions against Russia are not international
sanctions and many countries have not joined them, hence trade diversion
was a reasonable option for Russia, although export revenues have been

26 These conditions are: (1) the goals of sanctions are limited, (2) the target
country is already experiencing economic difficulties, (3) there are generally
friendly relations between the two countries (meaning that there is substantial
exchange between them), (4) sanctions are forcefully implemented in one step,
(5) sanctions entail significant costs for the target country, (6) the costs for the
countries imposing sanctions are modest, (7) the sanctions are not accompanied by
covert action or military operations, (8) few countries are needed to implement the
sanctions. All of these conditions are rather intuitive. Furthermore, it seems that the
sanctions against Russia do not fulfil the majority of those conditions. A similar list
is provided in Felbermayrer et al. (2020).
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undermined by discount prices. Finally, the dynamics of the Russia’s economy
since February 2022 should be considered not only to be the consequence of
the sanctions and sanctions-related adjustments, but also the consequence
of the Ukrainian war, its economic consequences and growing militarisation
of Russia’s economy (Gorodnichenko, Korhonen, Ribakova 2024).

It seems that the most effective sanctions mechanism against Russia
is an import embargo. Although it is reasonable to assume that there are
sanction-busting mechanisms in place, there is some evidence (Borin, Paolo,
Mancini 2022; Demertzis et al. 2022; Simola 2022) that there is a lack of
high-technology inputs for Russia’s manufacturing, especially the military-
related industries.

As to divestments by foreign companies in their Russia subsidiaries, and
by the end of November 2022, only 8.5 per cent of the foreign companies
had divested their assets and left Russia (Evenett, Pisani 2022). Although the
sheer number of companies can be misleading, it seems that this result is far
below expectations, considering the huge publicity that was given to these
capital transactions. Perhaps huge capital losses are the reason for the initial
slow pace.?” Nonetheless, by July 2023, 42.7 per cent of foreign companies
had divested their assets.?® Obviously, the process has got the pace, and it is
irreversible- at least for the foreseeable future.

5. EFFICIENCY OF SANCTIONS

The question of the efficiency of sanctions can be asked in another way:
have the aims of the sanctions been achieved? As was the case with the
previous question, about sanctions effectiveness, i.e. about the impact on
the economy of the country the sanctions are imposed against, the answer

27 In the case of already mention BP’s divestiture in Rosneft, which materialised as

a buyback operation by Rosneft of 19.75 per cent of its shares, BP’s capital loss was
USD 24 billion, producing a USD 14.7 billion decrease in the company equity that
year. Furthermore, since BP’s annual profit from the stake in Rosneft was USD 600
million that was a forgone profit in perpetuity. Since the amount paid to BP in the
buyback operation was not disclosed, it is unknown what share of the loss of future
revenues was compensated by the capital value, but it is reasonable to assume that
it was negligible. Source: https://www.ft.com/content/f7ed840a-0630-4131-95f5-
0a7631b07d32, last visited June 8, 2024.

28 https://som.yale.edu/story/2022/over-1000-companies-have-curtailed-
operations-russia-some-remain, last visited June 8, 2024.
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to this question is linked to methodological issues, and inevitably there are
additional detailed and specific questions and answers to them that enable
more precise consideration of the possible success of sanctions.

As in the previous case, counterfactual analysis is necessary. This analysis
answers the following question: if the aim of the sanctions is achieved, is it
achieved because of the sanctions or due to some other causality? Would
the same outcome have been recorded if there had been no sanctions at all?
Finally, there is another question: could the aim have been achieved by some
other policy rather than sanctions and what would have been the relative
costs of that policy for both sides? In short, questions are abundant even in
the first step of consideration of the efficiency of sanctions.

Still, as in the case of the question of sanctions effectiveness, the issue of
the endogeneity of sanctions as the explanatory variable in regression models
remains. Nonetheless, if researchers are aware of it, there are econometric
solutions for it. However, the econometric analysis of the sanctions efficiency
contains another significant methodological issue. As it has been pointed out
(Hovi, Huseby, Sprinz 2005, 483-485), even the threat of sanctions, specified
as a possibility for sanctions to be introduced to a country, creates incentives
for the political elite of that country not to engage in acts that may bring
about the sanctions. In short, the most efficient sanctions are those that have
not been introduced, but the sheer possibility of their introduction produced
results by deterring the country from acts that should be prevented from
the point of view of those who consider imposing sanctions. From the
other viewpoint, sanctions are introduced only in cases when the threat of
sanctions fails to produce deterrence. Accordingly, there is a selection bias in
empirical analysis, as the sample includes only the cases in which the threat
of sanctions failed, and sample does not include all the cases in which the
threat of sanctions worked, i.e. when sanctions were successful in achieving
their aim, even without being introduced.?” This sanctions bias means that in
empirical analysis the efficiency of sanctions is underestimated (downwards
bias), i.e. their efficiency is greater than such empirical analysis founds.

29 There are two main reasons why the mere threat of sanctions is not enough
for the political elite of a country to change its behaviour, making the introduction
of sanctions necessary (Hovi, Huseby, Spritz 2005, 484-486). The first reason is
that the political elite of a country under threat of sanctions has estimated that
the threat is not credible, i.e. that sanctions will not be imposed if the country’s
political elite continues with its policies. In other words, there is an asymmetry of
information between the two sides, and the side that is under threat of sanctions
is less informed. The other reason is the estimate of the political elite of the
country under threat of sanctions that the sanctions will not the effective, i.e.
that the introduction of the sanctions will not create incentives for the change in
behaviour of the country against which the sanctions are imposed. In the second
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Two identified methodological errors have opposite, even possibly
countervailing effects. While avoiding counterfactual analysis and neglecting
endogeneity of explanatory variable overestimates (upwards bias) the
efficiency of sanctions, selection bias underestimates that efficiency. Hence
it is uncertain, depending on the relative strength of these two biases, what
will be their compound effect. It seems that the methodological errors
that create upward bias (overestimation) are more intensive than the one
created by selection bias; hence it is reasonable to infer that the efficiency of
sanctions in empirical research is overestimated.3°

Nonetheless, the analysis should go back to the additional specific
questions, to the main one about sanctions efficiency. These are the
questions already asked when the issue of the aims of the sanctions was
further developed. A necessary condition for an unequivocal answer to the
question whether the sanctions are efficient is that the aim of the sanctions is
clearly and precisely specified, so a straightforward conclusion can be drawn
about whether the aim was achieved. Furthermore, there is substantial
anecdotal evidence, basically mini case studies, that a narrow, quite focused
aim increases the probability of the success of the sanctions, the achieving
their aim increases, as does the efficiency (Demarais 2022, 118-124). In
the case of broad, diffused and nebulous sanctions aims, the probability of
success decreased, but because of the character of the aim, it is very difficult
to distinguish whether the aim is actually achieved or not.

As already pointed out in this paper, the effectiveness of the sanctions
is a necessary condition for their efficiency. It is precisely the effectiveness
of the sanctions and economic deterioration of the country, undermining
the welfare of its population, which is the crucial mechanism that, in
principle, generates the pressure on the country’s political elite to change
the policies, to change its behaviour and comply with the demands of the
side that imposed the sanctions, so that the sanctions would be removed,
allowing for the economy to recover. For that pressure to be generated and

case, it is estimated that the political costs for the domestic political elite to change
their policies, to please the side that imposed the sanctions, would be higher than
the political costs of the introduction of the sanctions. In this case, there is also
the asymmetry of information, only in this case, the side that is under threat of
sanctions is better informed.

30 |t has been demonstrated, through case-by-case analysis (Pape, 1997; Pape

1998), based on the results of the most comprehensive empirical study on the
impact of sanctions (Huffbauer et al., 2007), how great the upward bias is, and it
is highly improbable that the downward bias, due to selection bias, is stronger. Of
course, selection bias remains elusive and there is no hard data on the effects of
sanctions as a deterrent.
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be effective, it is necessary for the general population to feel the adversity
due to the sanctions. Some level of suffering of the population of the country
under sanctions is necessary for the widespread misery that will produce
strong public pressure on the political elite to comply with the demands of
the side that imposed the sanctions. Taking that into account, it is evident
that targeted sanctions, an instrument by which sanctions are focused on
individuals from the political and business elites, and companies, with the
rationale being to prevent the suffering of the (innocent) population, are
simply not effective. The first reason for the lack of effectiveness is that
in the case of sanctions such as freezing of financial assets in the country
that introduces sanctions, the targeted individuals have already been able
to prepare for this scenario and have withdrawn their assets (if any were
deposited in sanction-prone countries) to some safe haven. If the targeted
sanctions freezing assets are accompanied by denial of entry to the country
that introduced sanctions, it does not represent a significant disadvantage
for them. Accordingly, targeted, personalised sanctions focused on
individuals have only symbolic value for the country that introduces them,
demonstrating to the domestic public, i.e. to the constituency, that a harsh
posture has been taken toward the people whose policies and behaviour
are considered undesirable. The second reason for the ineffectiveness of
targeted sanctions is that the general public of the country under sanctions
is indifferent towards this type of sanctions, as they affect only the political
elite of their country, i.e. a small number of people. Since there is no pain for
the population, there is no political pressure, hence there are no incentives
for the political elite to change the policies and behaviour. In short, targeted
sanctions are not effective, and that is the reason why they are not efficient.

Nonetheless, the effectiveness of sanctions - those that create pain for the
population - although necessary, is not a sufficient condition for sanctions
efficiency, i.e. for achieving the sanctions aim. The question is whether
the pain for the population and general dissatisfaction of in the country
create strong enough incentives for the political elite of the country under
sanctions to change their policies and behaviour. In short, the dilemma is
whether the political costs of the government due to the change its policies
are greater than their political costs due to the misery and dissatisfaction of
the population. The answer to this question is empirical, and it can go one
way or the other, depending on a specific case.3! This answer, for example,

31 sanctions can even solidify the grip on power of the incumbent political elite
of the country under sanctions if, through government propaganda, the population
is convinced that it is someone else, those who imposed sanctions, are responsible
for all the suffering of the people of the country. This propaganda manoeuvre
can strengthen the position of the incumbent political elite, lead to patriotically

275



B. Begovi¢ (cTp. 253-281)

depends very much on what is the aim of the sanctions. If, for instance, the
aim of the sanctions is regime change, then it is evident that the political
costs to the leader of the regime are prohibitively high, so they have no
incentives to change their policies and collaborate with those who imposed
sanctions on their country.3?

An intriguing question is why sanctions persist almost indefinitely,
despite it being unequivocally demonstrated that they were not efficient and
that they did not manage to achieve their aim, for example, the US sanctions
on Cuba. Prima facie this regularity is counterintuitive but there are
convincing explanations. The first one is related to the distinction between
the aim and the motivation of the sanctions. Most often, the motivation of
the sanctions is to demonstrate to the domestic public the determination of
a powerful country to stand up against something happening in the world,
which is considered dangerous or injustice or at least it is perceived by the
public as such. In the political environment labelled as ‘do something), it is
the political elite that is doing that ‘something’ by imposing sanctions and
being persistent and relentless in that, since the sanctions have lower costs
to the country that is imposing them compared to other options, such as
military action, for example. Accordingly, irrespective of the any reaction
by the political elite of the country that the sanctions are imposed to, i.e.
irrespective of the results of the sanctions, lifting the sanctions without
achieving the aim would be perceived as a sign of weakness by the domestic
public, i.e. the constituency.

The second reason for keeping inefficient sanctions is the loss of credibility
in international relations by the side that lifts them if they are inefficient.
Countries, usually big powers, need to demonstrate determination in
international relations, even if that determination proves to be inefficient.

driven mobilisation around the government, increase social cohesion based on the
feeling of national pride, breed xenophobia, and prove to be a general excuse for all
disasters that occur in the country mainly due to the bad policies of the incumbent
government.

32 This does not necessarily mean that in this case there will be no turmoil within
the political elite of the country under sanctions and that some segments of the
elite, those who consider themselves as future leaders, will not be cooperative
with them in such situations, offering themselves to the country that imposed the
sanctions as replacements for the incumbent leaders. Nonetheless, although this
possibility exists, it will not necessarily materialise, because for this to happen a set
of preconditions must be met, on both sides - the one that imposed the sanctions
and the one on the receiving end.
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The third reason is that lifting the sanctions that do not work would create
adverse incentives for the political elites of the countries that are candidates
for sanctions, or which already have sanctions imposed on them. The strategy
of these political elites would be not to change any policy, not to accept any
no demand for the change from the side that imposed the sanctions, not to
change anything, they should do nothing and keep everything as it is - and
then a few years later, the country that imposed the sanctions will get tired
of them, the sanctions will be lifted, and everything will go back to normal.
In short, lifting sanctions that do not work would create incentives that
would lead to future sanctions achieving results in very few cases, if any.
For these reasons, inefficient sanctions, i.e. sanctions that have not achieved
their aim, stay in place.?

Considering the rather vague aim of the February 2022 sanctions against
Russia, it is rather difficult to evaluate whether they have been efficient so
far. Since the aim of the EU sanctions is to ‘effectively thwart’ the Russian
capacity to wage war in Ukraine, it is reasonable to conclude that specific
import restrictions have somewhat thwarted this capacity and have restricted
Russia’s ability to wage war (Simola 2023). It is evident that this ability
would have been greater had sanctions not been imposed. Nonetheless, it is
obvious that there is no change in Russia’s policy, i.e. that the sanctions will
not stop Russia from continuing the war in Ukraine and that the outcome of
the war will be decided on the battlefield. Many factors will influence this
outcome. Sanctions are definitely one of them, but it is apparent that they
are not among the crucial factors.

Nonetheless, for the time being, the February 2022 sanctions against
Russia have proven to be efficient regarding domestic political motives,
satisfying the demand of the public in the countries imposing the sanctions
and making the constituency pleased. Again, this is not the only mechanism
that makes this possible, as it is important to provide effective military
support to Ukraine, but it is difficult to imagine that such an accomplishment
regarding constituency could have been achieved without imposing sanctions
and the strong PR efforts surrounding them.

33 According to an analysis that is very benevolent towards sanctions and is
methodological incorrect, only a quarter of the sanctions imposed in modern
history achieved their aim - ‘the glass is a quarter full’ (Morgan, Syropoulus, Yotov
2022, 24). Sanctions have been suspended or lifted only in such cases.
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6. CONCLUSION

Regardless of whether considering the general history of sanctions, the
history of the period, the history of specific types of sanctions, or a case
study - four key research questions have been identified. The questions
that should be asked and hopefully answered are: what is the aim of the
sanctions; what are their mechanisms; are the sanctions effective; are they
efficient? It seems that it is likely that the most precise answers to these
questions can be given by the case studies. From the international policy
point of view perhaps the most import answer is the one about the efficiency
of the sanctions, i.e. whether the sanctions can achieve their aim.

The answers to these four key research questions should only be the
starting point for in-depth research on sanctions. The answers to these
questions should be used to formulate new questions, would enable us
to better understand the phenomenon of sanctions, to fully grasp what
happens, and what outcomes should be expected under the given conditions.
By learning about the past, perhaps we will have more elements to answer
questions about the future of sanctions.

The hints about the February 2022 sanctions on Russia indicate that they
aim to undermine its war effort rather than to change its policy, that they
are not thorough but complicated and balanced, considering the costs to
the countries that imposed the sanctions, that they are effective, although
not as effective as intended, and that some results have been achieved, but
that these results are definitely not decisive for the outcome of the war in
UKkraine.
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BbJIAHKO MEHHLIA KAO CPE/CTBO OBE3BEBEHA
NMOTOLAYKOIr KPEAHUTA

Y pady ce pasmampa cmucao ynompebe 61aHKO MeHUye Kao cpedcmad
o6e3beherba nompowauxkoz Kpedumd, d UCIMOBPEMEHO Ce CYMibd Yy HEHY
cepxy kao cpedcmea obe3beheroa makeoz kpeduma. Ilosa3Ha xunomesa je
obecMuul/beHOCM 6/10HKO MeHUye kao cpedcmea obesbeherba, npu uemy ce
yKasyje da ce oHa cacmoju y mome wmo je ucmo auye yHCHUK no 08 0cHO8A
- MeHuyu u yzoeopy o kpedumy. lllmasuwe, mo ucmo auye je, CyWMmMuHCKU,
jemay camome ce6u mAaxko wWmo NOMNUCOM HA 6AAHKO MeHUYU jeMyu 3d c80j
dye u3 y2080pa 0 nNompouwa4ykom Kpeoumy.

Takea nocmaska desyje maymoJ10WKu, ¢ 063UupoM Ha mo da jedHo auye no
dea npasHa 0CHOBA A UCMOM UMOBUHOM jeM4U 3a c8oje ucnyrerbe obasese
Y 0cHo8HOM nocJy. Y mome ce, ynpaso, cacmoju 6ecmucao ynompeée 61aHKO
MeHuye kao cpedcmea obezbehersa. Jla 6u, kao makea, 36u/ba npedcmasbana
cpedcmeo obe3beherba, HYHCHO je da ce Y3 nomnuc KOpUCHUKA Kpeduma Ha
H0j nojase u nomnucu agaaucma. Y cynpomHoM, makea MeHuya Huje cped-
cmeo obe3beherba.

KibyuHe peun: biaauko meHuya. - Ilompowauku kpedum. — Ancmpakm-
Hocm. — AsieamopHocm.

Banpennu npodecop YHuBep3uteta y beorpaay - [IpaBHor ¢akynteta, Cpbuja,
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1. YOYABAE NMPOBJIEMA

WMajyhu y BUAY HOCJIOBHY Npakcy 6aHaka Ja of, KOPUCHUKA KpeauTa
Kao cpesCcTBO 06e36ehera MoTpomayKor KpeauTa 6e3 U3y3eTKa 3aXTeBajy
NOTNHCaHy 6JIAHKO MEHUIY, YNHHU Ce HEONXOJAHHUM KPUTHUYKU Pa3MOTPHUTH
TaKBY I10jaBy, lbeHY ONpPAaBJAHOCT, TAYHHUje KOPUCHOCT, U NMPaBHY BaXKHOCT.
Tpeba aHa/M3UpaTH yHOTPeG/LUBOCT TaKBe MeHHIE 3a IMOCJAOBHY OaH-
Ky, Id U1 PU3UYHOCT MOTNHCA KOPUCHHUKA KpeJuTa Ha HCIPaBU Koja OHU
y oyayhHocTH Mormia Aa ¢urypupa Kao MeHuna. OCHOBHY XUIIOTe3y paja,
yIpaBo, YUHHU NpaBHU GecMHcao ynotpebe 6JaHKO MeHHIE Kao CPe/CTBa
06e36ehema, a 6ecMUcao ce youaBa He caMO Ha CTPaHU 6aHKe Kao KOPUCHU-
Ka TakBoOT o6e36ebherwa Beh U Ha cTpaHM mpUMaola KpeJUTa Kao AaBaola
obesbehema.

[TocMaTpaHo U3 yrya 6aHKe Kao JilaBolla KpeAuTa W NpuUMaolia cpej-
cTBa o6e36ehemwa y BUAY NOTHHCAaHe OGJAHKO MeHHIEe, NPaBHU GecMucao
Cce CacToju y TOMe IITO CYLITHUHCKHA Kao MOBepHUJadKa CTpaHa He CTHUYe
HUA y 4eMy 60J/bU NoJiokaj. CMHUcao 6J1aHKO MeHHIle je y TOMe Jia ce MoO-
IYHU y CKJaAy ca oBjalihemeM (yroBopoM) o MOMYHH akKo Ce M0Cao KOjU
06e36ebhyje He MCIYHU Ha OYeKUBaH HayMH. To y ciy4yajy MOTpOIIAaYKOr Kpe-
JIMTa 3HA4YM Ja je 6aHKa oBJsalmIheHa Jia MOMYyHU GJAHKO MEHHUIy ca OCTa-
JIMM OUTHHM cacTOjLMMa M M3HOCOM KOjU oAroBapa HeBpaheHOM Ayry u3
TakBor KpeauTa. MehyTum, 6aHKa THMe He mo6oJblIaBa CBOj MOJI0XKaAj jep
je mpeMa KJIMjeHTy ¥ CKOPO UCTOM IIPaBHOM I10JI0XKajy Kao U KaZja HeMa Me-
Huny. UsMeby mux (KOHKpeTHOr KJUjeHTa U GaHKe) He /iejcTByje MEHUY-
Ha alCTPaKTHOCT ¥ CBU MPUTOBOPHU KOje je KJIWjeHT MOrao /a yInyTH GaHLH
10 OCHOBY yTOBOpPa O KPeJUTY OICTajy ¥ Ka0 MEHUYHHU IIPUTOBOPHU aKO OU
6aHKa NONMyHMJa MEHULy y CKJaJy ca THUM yroBopoM (o KpeauTy). AKo je
6aHKa He 64 MOMYHMWJIA Y CKJIAJly ca TUM YTOBOPOM, OH/]a OU KJIHjeHT CTeKao
JI0JaTHU IPUTOBOP HEMOIyHe 6JIAaHKO MeHHILe yV CKJIaZAy ca oBJjalihemeM
3a MOMYHY Y yjeHO yKa3ao Ha 6aHYMHY HecaBecHocT (B. JoBanoBuh 1958,
342). [lakJie, aKo KJIMjeHT HeEMa HOBYaHUX CPeJCTaBa /la BpaTH KPeAUT Koju
My je AaT, I0J10%aj OaHKe je MPaKTUYHO UCTU U NOCTOjarbe (HENOCTOojame)
MeHHIle Kao CpeJicTBa ob6e3behera He yTHYe HA HETOBO MOOOJbLIAKE.
OHa mpeMa KJIMjeHTy He 6M MOIJIa /la ce HaMHUPH jep oH HoBua HeMma. [lo-
Jlylile, YUIbeHUIIA je Ja joj NPeTXOJHO IONyHeHa 0JaHKO MeHMIa, Kao
BePOJOCTOjHA UcIpaBa, oMoryhaBa ynoTpe6y ckpaheHor U3BpLIHOT NOCTYII-
Ka, aJli ce THMe y CTBAapHOCTH I10J10Kaj 6aHKe He M060JbIlIaBa aKO KJIUjeHT
HeMa HOBYaHHUX CpeJicTaBa Ha 6aHKapcKUM padyHuMa (Hukosnuh 2020, 281
Y Zia/be). YIOoTpeOboM TaKBe NONyHeHe MeHUIEe y CkpaheHOM U3BPLIHOM I10-
CTYIIKy 6aHKa CTHYe caMO J0JaTHO NpoleAypasHO NPaBo Ha MPOMITHOCT,
O6p3UHYy NPUHYJHOI OCTBapela CBOT NpaBa, ajlli aKO KJIUjeHT HeMa HOB-
YaHUX CpeJicTaBa Ha TekyheM (JUHaApCKOM WJIM JeBU3HOM) pauyHy, TaKBO
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Jl0/IaTHO MPaBoO Ce YMHU GeCMUCIEHUM jep je HeynoTpebbuBo. TauHUje, HE
MOCTOjU 00jeKT, HOBYAHA Maca clipaM Koje 6U ce 0CTBapuJIo, a caMa MEHUIA
He JIOHOCH HOBY BPEJHOCT Kao CpeJicTBO 06e36ehera ako HeMa HMOBHHE
Ha Kojy 61 ce OHa MOIJIa OCJOHUTH, pedepucaTy y U3BpIlIeHY, OLHOCHO y
OCTBapemy MeHUYHOT, I0OBepU/IaYKor MpaBa.

C fpyre cTpaHe, 10JI0Xaj KpeJUTHOT Ay>KHUKa Koju Bpahamwe KpeauTa
06e36ebhyje noTmnucaHoM (6J1aHKO) MEHUILIOM MOXKe Ce 3HauyajHOo IMoropiua-
TH 3JI0yIIOTPe6OM TaKBe XapTHje of, BpeJHOCTH Y HacTajamy. [loTnncuBame
MeHHUYHOT o6pacla 6e3 oCTaIuX OUTHUX MEHUYHUX CacTOjaKa U came cyMme
Ha TOM obpaclLy BoAY MOTIHUCHUKA Y HEU3BECHOCT U HeoApeheHocT. OH je,
HauMe, y CUTYaLlMjH J1a YeKa HAYMH U BpeMe Jlajbe yIoTpebe TaKBOT 06pacia
(koju je oH mMoTHMCAO0), @ KOje 3aBUCH Yy MEHUYHOM CMHUCJIY CaMO OZ, UMaoLa,
TayHUje JprKaola TaKBoOr o6paclia, a He ¥ 0Jf MOTHMCHUKaA. Mako je cMucao
6/1aHKO MeHHUIe Jja 6y/ie MONyheHa y CKJIaAy ca oBjalihemeM Koje MOTIHC-
HUK /laje ’heHOM JIpKaolly, TaKaB ApXKasall, UMaK, MOXe Aa OACTYNH O TaK-
BOT oBJIalThema MPEKOPAYMBIIY T'a UM ce yonuuTe He ocBphyhu Ha wera u
Jla IonyHU MeHUIy npeMa Haxobhewy (Allcock 1982, 21). HapaBHo, TakBoj
MEHHLM OU HeH MOTIHUCHUK MOTao Ja MPUroBOPH, ajlM CaMO aKo 61 HeH
Jip>KaJiar] 6M0 HeroB HelmocpeaHU noBepwuial (6aHKa Kao yroBopHa CTpaHa
13 yroBOpa O KPeJUTY) UM HEKO JPYro HecaBeCHO JIMIlE Koje je 3HasIo 3a
TaKBO OJCTYIame 0J oBjalihema 3a NONyHy. Y cynpoTHOM he MOTIHCHUK
MeHUYHOr o6paclia, 0fHOCHO 6JIAHKO MEeHMIle MOpaTH Ja TPHH TAaKBO IO-
IpeLIHO MoNyaBamwe (Hajipe MeHUYHe CBOTE) ¥ caZlejcTBY ca caBecHoUthy
JIPyTOT CTUIIA0La MEHUIIE.

Kako 6u ce xunoresa o 6eCMUC/IY WIH YaK HEMOTPeOHOCTH Kopulihewa
TakBe OJIAHKO MeHUIle Kao Cpe/icTBA 06e36ehema KpeauTa MOTBPAWIIA UIH
OIMOBPIJIA, HEOIIXO/HO je PYHKIIMOHAJHO Pa3MOTPUTH YyrOBOpP O MOTpPOILIaY-
KOM KpeAuTy U OJIaHKO MEHHILy, ’hHXO0Be MpaBHe pexxrMe U MoryhHocTH
3yoynotrpebe. HakoH TakBe aHanu3e, Mohu he Ja ce u3Beze 3aKJ/by4yak O
CMUCJIY ¥ TOTPEOU TaKBe MEHHMIIE Y HACTajamby Kao MoApIIy U 06e36ehemy
OCHOBHOT IM0CJ/Ia MIOTPOLIAYKOT KpeuTa.

2.MOJAM U NPABHO OAPEHEHE NMOTPOLUAYKOI KPEAUTA

2.1. Nojam

YroBop 0 NOTPOIIAYKOM KpeAUTY Npe/iCTaB/ba NOCeGHY BPCTY, BapHjaHTY
KJIAaCUYHOT yroBOpa O KpeAuTy, MMajyhu y BuAY, pe cBera, CBOjCTBA yro-
BOPHUX CTpaHa U INOjeJUHE ApYyre cacTojke TakBor yrosopa (Brown 2019,
155-157). Tako, yroBop 0 NMOTPOIIAYKOM KPEJUTY Ce 3aKsbydyje usmehy
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npodecHoHaJHOT TProBIa, Cje/iHe cTpaHe (6aHKe WY IJIaTHE UHCTUTYIHje),
¥ GU3UYKOT JIMIA KOje MMa CBOjCTBO MOTPOoINaYa, ¢ Apyre crpane.! OCHOBHa
CBpXa MOTPOLIAYKOr KpeAUTa je moBehamwe KylnoBHe MONM KOPHUCHHUKA Kpe-
nurta (BacusmeBuh 2012, 362).

Op [pyrux ofJIMKa Koje MOTPOLIAYKU KPeAUT YMHE NOCEGHOM BPCTOM y
OJIHOCY Ha KJIACMYHM KpeJuT, U3/iBajajy ce poK, BpcTe obe3behema U caM
usHoc.? Tako, MPaBUJTHOCT je Jja IOTPOIIAYKH KPeAUT He Gy/ie Ipe/MeT yro-
BOpa y KoMe je pok Bpahama Jiyra AyH of, neT roauHa. To, fakie, ynyhyje
Ha CBOjeBPCHY KPaTKOPOYHOCT NOTPOIIAYKOT KpeAuTa (aKo ce MMa y BULY
CPebOPOYHOCT U AYTOPOYHOCT CTaMOEHUX, XUIIOTEKAPHUX U UHBECTULHU-
OHUX KpeJuTa).
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3ak/bydyje U3Mebhy HepaBHONpPaBHMUX CTpaHa yKa3yje Ha NoTpeby NpaBHe 3a-
LITUTE CTpaHe Koja je ciabuja. Y ciydajy TakBOT KpeAHWTa, CTpaHa je caabuja
[0 /iBa OCHOBa - NpBO, Kao QU3MUYKO JiMle, HenpodecHoHasal, HeTprosal, a
JIpyro, Kao JiuIe Koje, cnpaM GaHKe, Kao JaBaolla KpeJWTa, HeEMa HUCTA 3Hama
0 06aHKapCKoj JesaTHOCTU. Moryhe je pasauKoBaTH JBe BpCTe KOPHUCHH-
Ka KpejuTa - noTpouraya. [IpBo, oOHe KOjU Cy y CTamwy KOJHKO-TOJHKO Aa 3a-
LWITUTE CBOja MpaBa — T3B. IPOCEYHHU MOTPOILAYH, U APYre KOjU TO HUCY — T3B.
pawuBu nortpowauun (Brown 2019, 122). Uctopujcku, fo nosoBuHe 20. Beka,
KOPHUCHULIM GaHKApCKUX ycayra cy y BeheM o6MMy OU/IM NPUBPEJHMIM, MPO-
decroHa/JHU TProBIM, a Mame OOMYHM rpahaHu. Y caBpeMeHOM pacrnope-
Iy ozfHOca, ckopo 90 mpoueHaTa OApPACJOr CTAaHOBHUILITBA MMa HEKH OOJIMK
o/lHOCa ca 6aHKOM (YCJAYXXHH, KPpeJUTHU UJH JeNo3UTHH). 360r Tora ce CTBO-
puJa yAa/bEHOCT y 3HakbMMa U E€KOHOMCKOM I0JIoXKajy uM3Mehy GaHKe M KO-
pUCHHKA yciayra U norpeba 3a 3awITUTOM ciabuje yroBopHe ctpaHe (Elinger,
Lomnicka, Hare 2011, 115). OTyza, y cprickoM mpaBy MOCTOjU Moce6aH MPOIHUC,
3aKOH 0 3alUTUTH KOPUCHHKA PUHAHCUjCKUX YCJIyra, aJu U y EBpornckoj yHuju
HU3 JUPEKTHBA Koje Cy mocBeheHe MOTPOIIAYKOM KPEAMTY, OLHOCHO 3aLITHUTH
KOPUCHHUKA TaKBOI KpeAuTa Kao cjabuje YroBopHe cTpaHe. Ymop. 3akoH O
3alUTUTH KOPUCHUKA GUHAHCHjCKUX ycayra, Ca. eaacHuk PC 35/2011 u 139/2014
u [lupextusa EY 87/102 (Council Directive 87/102/EEC of 22 December 1986 for
the approximation of the laws, regulations and administrative provisions of the
Member States concerning consumer credit), lupektuBa EY 2008/48 (Directive
2008/48/EC of the European Parliament and of the Council of 23 April 2008 on
credit agreements for consumers and repealing Council Directive 87/102/EEC) n
Jupextusa EY 2023/2225 (Directive (EU) 2023/2225 of the European Parliament
and of the Council of 18 October 2023 on credit agreements for consumers and re-
pealing Directive 2008/48/EC).

2 JlupextuBom EY 2023/2225, kojoM je Ha HuBOy EBporcke yHuje ypehen mo-
TpPOIIAYKU KpeAUT, NpeBUheHO je fa ce Hehe NPUMEHUTH Ha KpeJuTe KOju UMajy,
y OCHOBH, OJJIMKE MOTPOLIAYKOT, a/u 4MUju M3HOC nmpemaiuyje 100 xusbasa eBpa.
H3y3eTHO, H3HOC NOTPOIIAYKOr KpeuTa Moxe Jia 6yzse Behu oz 100 xusbazsa eBpa
aKo je y3eT HaMeHCKHU 3a 06HOBY goMmahuHcTBa (kyhe, cTaHa), a ja NPy TOMe HUje
00e36eheH cTBapHUM MpPaBOM (XHMIOTEKOM) Ha TOM JJOMahMHCTBY Koje je nmpeAMeT
o6HoBe. Bug,. lupexktusa EY 2023/2225, 4. 2, cT. 2, Tay. ¢; 4. 2, CT. 3.
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C apyre cTpaHe, y noryiely cpeJicTaBa o6e36eherba, MOTpoIIayKu KpeJuT
OJI/IVKYjy moceGHO mpusaroheHa cpejcTBa o6e36ehema momyT jeMcTBa (y
KOJIOKBHMjaJIHOM JUCKYPCY YyBEHH ,)KUPAHTHU"), aAMUHUCTPATHUBHE 3abpa-
He ¥ MeHHUIle (Hajuelrhe 6/1aHKO ca TpacUPaHHUM WJIU CONICTBEHUM MEHUY-
HuM uspasom).® To 3Hauu Jja ce y yroBopy O MOTPOLIAYKOM KDPEJUTY He
ynotpe6/baBajy, o MpaBuily, CTBApHA cpeJCcTBa 00e36ehema (momyT xuro-
TeKe WM PyYHe 3aJI0T€e), UaKO TaKBY MOryNHOCT He 61 Tpe6asio HCK/BYYHUTH
HAapOYHUTO KaJia je Y MUTalky PErUCTPOBaHA 3aJora Ha MOKPETHHUM CTBa-
puma.* Hajsaa, ocurypame (kpeauTa) Kao BpcTra o6esbehema mnojasibyje
ce HEepeTKO U HMCTOBpPEMEHO ca 0JIaHKO MEHHLOM KaJia JaBajal, KpeJguTa
NpoLEeHU Aa MocToju noBehaH pu3MK HeBpahamwa NMOTPOLIAYKOT KpeauTa
(Hajuemhe je To ciydaj ca cTapujuM reHepanyjaMa norpoluiaya nonyT MeH-
3WOHepa WK JPYTUM MOTPoLIaYMMa 3a Koje 6GaHKa MpoLeHH Jja 6JIaHKO Me-

HHUIA Kao CpeAcTBO 06e36ehewma HUje JOBOJbHA).

2.2. NMpaBHo oapehere

YroBop 0 MOTPOLIAYKOM KpPeAUTY Cce 3aK/bydyje, Kako je Beh momenyTo,
u3Mehy TpProeia, c jefHe cTpaHe, U GU3UYKOT JIMI[A — HETProBI[A, KOjeM je
HOBYaHU U3HOC KpeAuTa NoTpebaH 300T 33/J0BO/beHA HEKUX CBOjUX, PeYjy,

3 JenHa oz peTKUX ApaBa Y CBETY KOja U3PUUUTO UCKJ/bYUyje yIoTpeOy MeHule

Kao cpeZicTBa 06e36eherma norpoiadkor kpeauTta je Penepanuja bocHe u Xepue-
roBuHe ([lerpuh 2006, 109). Moryhe je na je [0 TakBOr paJUKaJHHjer pellerma
3akoHogaBal Pesnepanuje buX gomao ycnen yriesama Ha 3akoHoaBua EBponcke
yHHje KOjU je y jeiHOM TPeHYTKy ypehuBao MoryhHoCT fja MeHuULa 6yze CpeiCcTBO
o6e3beherma moTpomaykor KpeAauTa. Y AOLHUjUM Bep3ujaMa MpoIrca KojuMma ce
ypehyje noTpomayku KpeJUT YKJIOWeHa je HopMa Koja ce 0JHOCH Ha MEHHUILY, YUMe
je cTBOpeHa CBOjeBpCHA HeJIOyMHMIA /ia JIM je TaKBO CpejicTBO o6e36ehema Moryhe
(nako Huje ypeheHo Bulle) WM je NOTIYHO HCK/byYeHa Herosa ynorpeba (momyt
3abpane y buX). Ynop. upextuBa EY 87/102, yn. 10 u [lupextuna EY 2008/48
JK. 5, ct. 1, Tay (n) u AupekruBa EY 2023/2225, yn. 21, ct. 1, Ta4. (0) 1 3aKoH 0
3alUTUTH noTpoiiaya y bocHu u XepuerosuHy, Ca. eaacHuk buX 25/2006 u 88/015,
4yJ1. 62, cT. 2. C apyre ctpaHe, y Peny6annu Cp6uju je MoryhHoOCT ynoTpebe MeHH-
Lie Kao cpeficTBa o6e36eherpa NoTpoLaykor KpeAiuTa USpUYuTo Moryha Ha 0OCHOBY
3aKoHa 0 3alITUTH KOPUCHUKA QUHAHCHjCKUX ycayra, Ca. eaacHuk PC 35/2011 u
139/2014, un. 17, cT. 8.

4 0 pasnuuuTHM cpeAcTBUMa 0Ge36eherba, a HAPOUUTO O jeMCTBY, 3a103H U XH-

HOTelH, IOCTOjU Pa3HOBPCHA NMpaBHA KibMKeBHOCT (Xubep, KuBkosuh 2015, 138
U Jasme, 225 U fasme U 275 u pamwe; Cranston, Avgouleas, van Zwieten, Hare, van
Sante 2017, 544 u pname).
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NOTPOLIAYKUX MoTpeba Koje ce He CBofe Ha mnpodpuTabuaHoct.” OCHOBHA
YHHU/I6A OaHKe Ce CacTOju y CTaB/balby Ha pacmoJiarawme ofpeheHe cyme
HOBLA (HEmocpegHOM IpeJajoM CyMe HOBL@A WJH OoMoryhaBameM HEeHOT
Kopullhewa nyTeM Tekyher payyHa), JOK ce OCHOBHA YMHM/06a KOPUCHU-
Ka KpeAuTa cacToju y Bpahamwy cyMe HOBLA Koja My je MPETXOJHO jAaTa U
nahawby HakHaZe, IeHe 3a BheHo Kopulnhewe y BHAY KamaTe. YTOBOp O
NOTPOLIAYKOM KpeAUTy IpejcTaB/ba GopMasaH, ABOCTpaHOoobGaBe3yjyhy,
MMEHOBaHH I10Cao0, ca CPeAHOPOYHUM TpajarkbeM UCIyHemha YUHNUA0a, KO-
MyTaTUBaH U TepeTaH.® ¥ noriejy npaBHe MPHUPO/iE, Y OCHOBH je yTOBOP O
3ajMy ca noce6Howhy y BUy BpcTe npejMeTa U cybjekTa AaBaoua. Tako ce
Kao ImpeJMeT I0jaB/byje caMo HOBal| (JaKJe, He U Jipyre TeJiIeCHe, TOKpeT-
He 3aMeHJbHBe CTBApH), a Kao AaBasal, 6aHKa WU APYTH, nocebaH cy6jeKT
KOjU je 3a TakBe mocJoBe oBjaliieH ofi LieHTpajHe 6aHKe (JoBaHOBHN,
PapgoBuh, PagoBuh 2021a, 466).

2.3. O6e36ehere noTpoLlayvuKor KpeauTta

Kako je Beh youeHo, MpaBUIHOCT je a YTOBOP O MOTPOIIAYKOM KPEJUTY
HUje o00e30eheH CTBapHONpPaBHUM CpeJCTBMMa o006e360ehewma MOMyT
XUIOTEeKe WX GUJIO KO JApyror oGJHKa 3ajore, yK/bydyjyhu U pydHy.
[loTpoiaykoM KpeJUTy Cy CBOjCTBEHA JIMYHA Cpe/icTBa o6e36ehema nonyT
jeMcTBa WJIM aBajJiMpaHe MeHHIle, a Y CaBpeMeHOM GaHKapCKOM MOC/I0Bamwy
npeosJiahyje ynorpe6a 671aHKO MeHUIA U a[MUHUCTPAaTUBHe 3a6paHe Kao
cpecTBa o6e36ehema (Jankoser 1999, 609-610).7

5V nurtamy je, AaKJe, NoceGHA BPCTa HAMEHCKOT BaHIPUBPEJHOT KPeAUTa Koja

je HaMemeHa UCKJ/bYYMBO GU3NUKUM gnnuma (Jankoser 1999, 609). C apyre cTpa-
He, MO3UTHUBHO CPIICKO 3aKOHOJABCTBO KOPHUCHHUKOM TaKBOT KpeauTa ofpebyje
He caMO KJIacCM4HO GU3MYKO JiMLe 6e3 mpuBpesHe AenaTHocTH Beh M ¢pusnyko
JINIIE KOje je MpeAy3eTHUK WJIK NMoJ/bonpuBpesHUK (JoBaHoBuh, PagoBuh, PasjoBuh
2021a, 467).

6 Tloce6Ho BaxkHa 0COGKMHA TaKBOT MOTPOLIAYKOT KPEJUTA jecTe a ce 3aK/bydyje

TEXHUKOM yroBopa Io npucrtyny. To ©Ma nocjiejuly Ha Cy)KaBakbe INPOCTOpa 3a
M3paXkaBambe KOPHCHUKOBE BOJbE Te HEHO CBOhee Ha NMpUCTAaHAK WK OAYCTa-
Hak (eHr. take it or leave it). OCHOBHA yyera 0 YroBOPHUMA 110 NPUCTYIY Y CPIICKO]
[IPaBHO] KIbIKEBHOCTH NPYKHUo0 je mpodecop bopucnas T. Baarojesuh (BsarojeBuh
2013, 39 u pame).

7 Hanomena: Y pany ce o6pabyje MeHUIa Kao TpaJMLHOHAJIHO CPEACTBO 0Ge-

36ehema, OJHOCHO IOCMAaTpa Ce Kao CpeJCTBO Koje AONPHUHOCH IoBehamy
BepoBaTHOhe HaMHUpera OCHOBHOT, 06e36eheHor moTpakuBamwa. Hacynpot cpej-
cTBUMa 06e36ehema nocroje cpeacTBa yuBpiihewa obJyMranuja, Koja UMajy Iub
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JeMcTBO je jenqHOCTpaHa ¢popMasiM30BaHA H3jaBa Tpeher JiMIA KOjoM ce
o6aBesyje Ja he BpaTUTH MyHOBaXKHU YT [VIABHOT Ay>KHMKa.® 3aBUCHO of
TOra /ia Jiv je cyncuinjapHo (KakBo ce IPEeTNOCTaB/ba ¥ rpahaHcKoNpaBHUM
OJTHOCHMa) UJIH COJTMJIApHO (KaKBO Ce MPETIOCTaB/ba y TPrOBUHCKONPABHUM
N0CJ0BUMa), jeMal] ce o6aBe3yje Aa he UCIyHUTH 06aBe3y IIaBHOT JY>KHUKA
aKo je OH IPeTXOJHO He U3BPIIU WJIU YaK jeJHOBPEMEHO ca BbUM (V cay4ajy
COJIMJJAPHOT jeMCTBa).

ABanupaHa MeHHUIa Kao cpeZicTBO 06e36ehemsa je (Hajuemthe concTBeHa)
MEHHLA KOjy je U320 KOPUCHHUK KPeUTa, a 33 UCTIybehe MEHUYHE 06aBe3e
je, Ha caMoj MeHU1IM (Hajuewhe Ha HEHOM JIUIY), jeMUUJIO HEKO Tpehe sulLe
- MEHUYHH aBajiCcTa. ABajiMpaHa MeHHUIA je, JakJe, cpelicTBO 06e36eheme
KpeZUTa y KOMe je KOPUCHUK KpeAauTa Beh mpeTXofHO HM3[a0 MeHULY Yy
KODUCT GaHKe, a HCIYbekhe MEHUYHE 06aBese je MOTBPAUIIO, FapaHTOBAJIO,
jemumio Heko Tpehe sune (Tpehe y moryiely 0CHOBHOT MOCJIa MOTPOIIAYKOT
KpeauTa usMmehy 6aHKe U KOPUCHHUKA), IOCTABIIM MEHUYHU aBajiucTa.’

Jia ,IOMOTHY NOBEPHOLY Y C/Iy4ajy HeypeJAHOCTH WX HeJUCLHUIIMHE Ay)KHUKA" ¥
UCIyHhaBamy oGJIMranyje, aau He U Ja nosehajy BepoBaTHONY HmeHOT HaMHpeHba
(Xu6ep, Xuskosuh 2015, 17-18).

8 OnmupHHje 0 jeMCTBY Kao CpeCTBY JHMYHOT 0Ge36ehera nucamu cy mpodeco-

pu I[IpaBHor dakynrera y Beorpany (Xubep, XKuskosuh 2015, 275 u name).

9 l'[onoxcaj MEHUYHOTI aBaJ/IUCTe y TAKBOM pacnopeay oJHOcCa je, YHUHH Ce, UCTO-

BeTaH I0JI0XKajy MEeHWYHOI M3JlaBaolid, KOPUCHUKA KpeAMuTa, UMajyhu y Buay
Ipe cBera MeHHW4YHe NPUTOBOpe Koje MOXe Ja HCTHYe MpeMa MeHHYHOM IOBO-
puony (Jankoser 1999, 700). To fenyje U JIOTUYHO jep ce THUMe JlaBasal, Kpeau-
Ta 06e36elyje o6aBe30M joll jeHOT JIMLA, aBaJIMCTe, ca AOAATHUM HpoleaypaJ-
HUM INIpeJHOCTHMA KOje MEHHIa Kao BepoJOCTOjHA HMCIpaBa MMa, aJd He Jo6uja
BHILIE NpaBa HEero LITO KMa peMa JIMLY 3a Koje ce aBajiupa (XOHOPaTy Y MEHUYHO]
TepMUHOJIOTHjH). Bug. 3akon o menunu - 3M, Ca. aucm ®HP] 104/46, Ca. aucm
CPP] 16/65, 54/70, 57/89, Ca. aucm CP] 46/96, Ca. aucm CLI" - YemasHa nogessa
1/2003, un. 31, ct. 1. C gpyre cTpaHe, IOCTOjU CYNMPOTHO TyMa4yeke Jla aBaJIUCTa,
MaKo, HaueJIHO, MMa MCTOBETAaH I10J10Kaj Ka0 XOHOPAT, UMlaK HeMa MpaBo Jia UCTH-
Yye NMpUroBope Koje 6U Morao Jja uctudye xoHopart (Josanosuh, Pagosuh, PagoBuh
2021a, 643). Ako 61 ce Ha OCHOBY TaKBOI' TyMadera NMPUMEHUJA YyCTAaHOBA aBa-
Jla Kao jeMCTBa MOTPOLIAYKOM KPEeJUTY, OHJA 61U KpeJUTOop MMao 60/bH I0JI0XKA]
jep 64 y caydajy HeBpahawa KpeAuTa MOrao Jjla MMa CaMOCTaJIHO, allCTPAaKTHO U
[IyYHO MEHWYHO NpaBo npeMa aBaJuCTH. [Ipy ToMe, ocTBapuBarmbe KpeJUTOpPOBOT
MEeHUYHOT IpaBa He OM 6UJIO YyrpoXKeHO MPUTrOBOpPHMMaA Koje, IO MEHHIM, IpeMa
IbeMy MMa KOPHUCHHUK KpejauTa (HpeAcTaB/beH Kao M3jaBajall Y MeHULH). YUHU
ce Jla ce THMe, Yy KOHTEKCTY NOTPOLIAYKOr KpeAUTa, CTBapa J0/JaTHa HepaBHO-
NpPaBHOCT W NMOGOJ/bIIABA [0JIOXKAj JaBaola KpeAuTa jep My ce, Y CaJp>KUHCKOM,
MaTepujaJHONPaBHOM CMHUC]Y, Adje AOAATAK Ha NMPaBO Koje MMa MpeMa KOPUCHHU-
Ky KpeJMTa NpeJCTaB/beHOM y MEHHUIM Kao u3faBaoly. /lojaTak KpeJuTOPOBOM
npaBy Ce CacTOju y TOME LITO MO KBAJMUTETY Jo6Hja BHIIEe MOCTOjatbéM TaKBOT
aBaJIUCTe y OJHOCY Ha I0JIOXKAj KOPUCHUKA KpeauTa. KoHkpeTHO u ynpolheHo,
aKo je KOPUCHUK KpeJUTa y U3HOCYy o, 1 MMJIIMOH AMHApa, Kao u3zaBajal, MeHule
BpaTHo, Ha npuMep, 700 xu/bazsa AUHAPA, OHJA OM OH Kao M3JaBasal, Morao ja
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AjpMuHUCTpaTHBHA 3a0paHa je CBOjeBpCHA TEXHHUKA YMamera 3apajie
KOjy NOCJIOAaBal, YMHHU 3aM0CEeHOM Ca HheroBUM NpucTaHKoM. To je, HauMe,
aHaXpoOHa yCTaHOBA M PEeJIMKT BpeMeHa JpYIITBEeHe CBOjUHe W JpKaBHUX
npeayseha y kojuma cy TakBa npeayseha mnpejcraB/bana NpPOAYKEHY
PYKy ApaBe y opraHusanuju gpymrBeHux ogHoca (Uzelac, Zeljko 2022,
56-57). 3anocyieHd Koju 64U 3aK/by4YHO YTOBOP O KPeAUTY ca 6AaHKOM Kao
cpefcTBO o6e3behewa 64U mpyxao a[MUHUCTPATHBHY 3abpaHy, OJHOCHO
CBOjeBPCHU JOAATHU YroBOp U3MeDy Hera M I0C/JA0JaBlLa Ha OCHOBY KOra
ce MOCJ0JABILY Jaje MpaBo Jla yMamwHU Jleo 3apajie y BUCMHU MeceyHe paTe
kpenuta. [locnogaBan, ce, ucToBpeMeHo, 06aBe3yje Ja he TO YYHHUTH
CBaKOT Mecella U TakKo OMOTyNUTH KpeAUTOpY [jla HAMHUPU CBOje MeCeYHO
NoTpakuBamwe. BaXKHO je youuTH Zja TakBa noc/o/jaBueBa obase3a (o6ehame
0aHLM) He NpeACTaB/ba jeMCTBO HUTH rapaHiujy (MOmyT OHe Kojy Aajy
6aHKe) Kao BUJ jeJHOCTPaHe U3jaBe BOJbe [10CJH0/ABlla yuHibeHe IpeMa U y
KOPHUCT GaHKe Beh caMo jeiHy TEXHUUKY pajiiby yMabema MeceyHe 3apajie
3aMoC/IeHOM KOjH je y TOM pacnopejy oJHOCa joll U KOPUCHUK KpeAuTa. Ha
Taj Ha4yMH, [IOCJAOZaBal, He MOXe Ja OyJe, ¥ KpajibeM HCXOAY, OAr0BOPaH
npeMa 6aHIM aKo HHUje yclleJa y KOHKPETHOM Mecelly [ila HAMHUPH CBOje
MeceyHO NOTpaXUBakbe M0 KpeAUTY jep Ccy mpeMa 3alocjieHOM IocTojana
HeKa NPUOPUTETHHja NOTpakuBama (06aBe3a IO OCHOBY 3aKOHCKOT
usJpxaBarba, Ha npumep).l® Jlaksie, aJMUHUCTPATUBHOM 3a6paHOM Kao
TEXHUKOM 006e30ehera MoTPoIaYKoT KpeuTa 3arnocjeHu ce oHeMoryhasa
Jla pacroJiake JieJioM 3apajie Koja je y BUCMHM Mece4yHe paTe KpeauTa. U3
nepcrekTuBe 6aHKe, Kao JaBaolia KpeJAuTa, OHa MPeJCTaB/ba CaMO CPESCTBO
KojuM ce oMoryhaBa fJa ce 6aHKa HaMHpU Ha TOM OOYCTaB/bEHOM [iesy
3apazie. IlocsonaBar ce, fakie, He o6aBe3yje fa he 6aHLM Kao KpeJUTopy
3aM0C/JEHOT UCIUIATUTH U3HOC MecevyHe paTe KpeAuTa Beh camo aa he y Ty
CBpPXY YMalbUTHU U3HOC MecevyHe 3apa/ie CBOM 3all0CJIEHOM U TaKO, IOCPeJHO,
oMOryhHTH KpeJUuTOpy /1a OCTBApHU CBOje MeCEYHO NOTpaxuBame.!!

HMCTaKHe MEHUYHOM N0BEepHOLly CBOj IMYHU NPUTOBOp Aa je ucmaatuo 700 xupaja
U ja ayryje camo 300 xusbasa AMHApA. AKO OM y MeHUIM OHO YIHCaH U3HOC Of
1 MMJIMOH JUHapa, OHJa aBa/JMCTa, IpeMa TaKBOM, 3a KpeJUTopa MOBOJbHHUjeM
TyMayeby, He 61 MOTrao /Jja UCTaKHe [IPUTOBOP KOjU GM MOrao meroB XOHOpaT (Ko-
PUCHUK KpeJUTa, a U3JjaBajal MeHulle) Ja je Beh BpaheHo 700 xu/bajja KpeJUTHe
cyMe. Ha Taj Ha4MH 61 ce MEHUYHM aBaJl yYHMHHUO HeollpaBJaHO CaMOCTaIHUM (He-
aKLleCOPHUM) OGJIMKOM jeMCTBa. BpxoBHM KacauuoHu cyA, Pes. 1367/2021 og 24.
HoBeMGpa 2022.

10 3akon o usBpuemy H 06e36ehemy - 3UO0, Ca. aaachux 106/2016, 113/2017,
54/2019,9/2020, 10/2023, 4a. 297.

1 ApMuHMCTpaTHBHA 3a6paHa MoOXe fla Ce YYMHM YHEKOJMKO CTMYHOM ca Iiep-
TUQULMPAHUM 4YEKOM jep y o6a ciydaja foJiasu [0 ,0JI0KUpama’, pe3epBUCaAmA,
4yyBama CpeJicTaBa AyXHHKa Ha GaHKapcKOM TekyheM pauyHy y cBpXy Iiahama
Ayra. MehyTum, pas/ivka je y ToMe WITO ce KOZ LepTUQUIUPAHOr YaK NPHUIUKOM
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Haj3az, kao cpeacTBo o6e3b6ehera MOTpoOIIayKor KpeauTa KOPUCTH Ce U
cama 6JIaHKO MeHHMIA. 3a Pa3JIMKy Of jeMCTBa U MEHHWYHOT aBajia y KOMe
ce Tpeha snna nojassbyjy Kao JiMuHM ,rapaHTH” Bpahama KpeguTa, 6JIaHKO
MEeHMI3, CIMYHO Kao U a[MUHUCTPATHUBHA 3a0paHa, He yBojau Tpeha snna
Kao JoJaTHe ,rapaHTe” UCHykema 06aBe3e Beh O6aHKa mpej coboM HMa
WCTOT, je/IHOT, AYKHUKA KOjU Ce, V CIy4ajy 6JIaHKO MeHHUIle, peleaypaTHo
YUHU MOY3/JaHUjUM AYKHUKOM 360T MEHHIle Ka0 BepO0CTOjHE UCIIPABE.

3. BJIAHKO MEHHLIA KAO CPEACTBO OBE3BEBEHA
MOTPOLUAYKOI KPEANUTA

3.1. Nojam

Bianko menuua (HeM. Blanko Wechsel) npescTaBiba XapTHjy 0 Bp€JHOCTH
y HacTajawy jep y TPeHYTKY HeHOr U3/JjaBarba HUCY NONYHeHU CBU OUTHU
€acTojy, ajJu IHOCTOjU CaZipXKMHA OCHOBHOT IOCJa M3 Koje ce MOe ca
v3BecHOWNy 3aK/byYUTH Kako he 6UTH ofpeheHU U MOMYyHEHU CACTOjLUU
Koju HezocTajy (Assies 2002, 52).12 M3pa3 usgaBame 6J1aHKO MeHHIle Tpeda

NoCTynkKa ,0/I0KMpama“ KJIWjeHTOBOI HOBLA Ha pavyyHy 6aHKa jeJHOCTPaHO
obaBe3yje 4eKOBHOM NoBepHUolly fAa he Ta 610kMpaHa cpeACcTBa cayyBaTH A0 Tpe-
HyTKa NOJHOIIEHa YyeKa Ha UclaTty. Pasiuka je, fakje, y ToMe LITO ce KOJ Liep-
TUOUIMPAHOT YeKa OaHKa Koja 6JIOKHMpa KJIMjeHTOBa CPeJCTBa €A LU/beM HaIlJlaTe
YekKa, 3alpaBo, jeJHOCTPAaHO 0baBe3yje M0 YeKy, Kao YeKOBHH AY>KHHUK. CynpoTHO,
y cJy4ajy aiMUHHCTpaTHBHe 3abpaHe, ocaohaBarl Koju ,6J10kupa“ 1eo 3apaje 3a-
[OC/IEHOT YUHU TO CaMO TeXHUYKH, He U NPaBHO, jep ce He o6aBe3dyje GaHLY, Kao
[I0BEpUOLy 3aIl0C/IEeHOT, Aa he My Ty MecedyHy paTy KpeJuTa U MCIUIaTUTH. Buiie
0 nepTudUIUpaHOM 4YeKy cy nucaau npodecopu [IpaBHor dakynrera y Beorpa-
ay (Baprow, AnTonujeBuh, JoBaHoBuh 1974, 226; M. PagoBuh 2016, 183-185;
JankoBuh 2018, 59).

12 Yynuuy ce ga je HajrTauHuje nMpaBHO oApeherme GJaHKO MeHMILe Npyxuaa M. Pa-
JoBrh yKasaBIlIHY [Jja je pedy 0 NPUBATHOj UCIPABU Ca peyjy MeHUla Ha cebH, y Kojy
HUCY YHETH GUTHHU MEHWYHU cacTojly Beh NOCTOjU caMo MOTIMC U HaMepa MeHUY-
HOT 0GaBe3MBama JIMLA Koje je cauMmaBa (JoBaHoBuh, B. PagoBuh, M. PasoBuh
2021a, 659). 360r Tora ce MoXxe 3aK/byuYUTH JZia 6JIAaHKO MEeHHIIA HUje MeHHLa Beh
caMo MCIpaBa, XapTHja Of BPeJHOCTH y HacTajamwy, Y Kojy he, eBeHTya/sHO, OUTH
YyIUCAaHU MEHUYHU CACTOjIM Y CKJIAJly CA HAMEPOM HeHOTr M3/aBaoua. Y TOM CMH-
CJ1y, YUHU Ce J|a je UCIPABHO OJpeJJUTHU TAaKBY UCIIPaBy CaMO TEPMHHOJIOLIKU Kao
MeHHLy jep OHa TO y TOM oZipehemy, 6e3 GUTHUX cacTojaka, HUje MeHHLA Beh camMmo
MoryhHOCT Aa To W mocraHe. TakBa MCIpaBa NMpeAcTaB/ba CaMO MOTBPAY HeHOT
MOTIUCHUKA JIa JKeJIU ia ce 06aBexe MEHUYHO, aJld He U FOTOBY, OTIYHY MEHULLY
(Jacobi 1956, 477-478). Tek nonyHOM GUTHHUX CacTOjaKa TaKBa UCIIpaBa ,JOCTHKe"
KBaJUTeT Ja Oyzae oapeheHa MeHMIIOM, a caMa NONyHa Ce BPIUM y CKJAAy ca
yTOBOPOM O MOMYHH, OZHOCHO OCHOBHUM I10CJIOM KOjH je peTeya TaKBOj HCIPaBH.
MebhyTum, YMHU ce Aa je NpaBUJIHUje OJPEAUTH Ja ce NOoMyHa HeA0CTajyhux GUTHUX
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TYMa4yuTH Y KOHTEKCTY HauMHa ibeHe yrnoTpebe (Bidiger 1934, 181). Y Tom
CMUCJY, U3JlaBale Cce CBOAM Ha Npe/ajy MOTMHCAaHOT MPAa3HOI MEHUYHOT
obpacla ca HaMmepoM obe36eherma Hclymbemha 06aBe3e U3 OCHOBHOT MOC/Ia
Y yjeaHo oBJaliMBame Ha NONMYHY TaKBOT o6paclia ca cacTojuuMa KojU cy
y ckjaay ca tum mnociaom.!? Ilpesajom TakBor moTnMcaHOT o6paciua ce, U3
MEHUYHOIIPABHOT yIVIa OCMaTPaHo, U3PUYHUTO, HAMEPHO MPOMYLITA YHOC
OUTHHUX CacTojaka y MEHHILY, 0K ce meH MMasan npehyTHo oBsamhyje ga
je ckJlaiHO NpeIMEHUYHOM JI0TOBOPY MONYHH aKo 3a To 6yzie 61Jio noTpede
(JankoBen, 1999, 694). KonkpeTHo, 6aHKa UMa TO MpaBo y CAy4yajy Kaza
KOPHUCHUK He BpaTU KPeJUT.

byiianko MeHMIIa, Ka0O MHCTUTYT, HUje TMOTNYHO 3aKOHCKU ypeheHa Beh
je HacTaja M3 noTpebe MOCJAOBHe Ipakce. JeJHWHO MpaBWJO KOje ce Ha
By OJHOCHU U OTyZA joj Jlaje, YOIILITE, MOjMOBHY MOrYhHOCT Jja Kao TaKBa
[IOCTOjU OJHOCH Ce Ha HAKHAJIHy NONyHY OWUTHHUX CacTojaKa KOjU HUCY
OWJIM MPUCYTHU Ha 06paclLly IPUJIMKOM H3JaBamwa. [IpaBuoM o HakHAZHO]
NONMyHU TakBe GJAHKO MEHHIle TEeXU ce CKJIAJy ca alcTpakTHouwhy u
caMocTa/HOIINYy y MeHHIM Ha Ha4yuMH Ja he NpeTXOJHO HeNoNymeHa
MeHHIa UMaTH [IPaBHY BaXXHOCT KaJja ce [OLiHUje NIOYHHY, 11a YaK U aKo Cy
OUTHU CaCTOjIM MOMyHEeHU CYyNpoTHO oBJalhewy Ha monyHy (JaHkoBell
1993, 640-642). JenrnHo ako Cy TAaKBH CacTOjIU IOINYHEHU HECABECHO,
OJJHOCHO KaJia je MMaJial] 3Hao Ja Cy cacTojIM YHeTH y obpasal, CynpoTHO
WM Jpyradyuje oJ oBJalihera, 0JHOCHO OCHOBHOT mocsa, Mohu he ga ce
HCTaKHe NPUTOBOP /la TAKO MOMYheHa He MOXKe /la HMa [IPaBHo JejcTBOo.1*

cacTojaka BpIIM y CKJaJy ca HaMepoM IOTHHCHHKA UCIpaBe, a He y CKJIaAy ca
YyroBOPOM KOjU NpeJCTaB/ba CaMO IMPaBHU OGJIMK 33 U3paXkaBarbe NMOTIHCHUKOBE
HaMepe U yjeAHO JaBama oBJaliherma ApPYroj CTpaHU Aa MONYHY YYUHH MpeMa
HNOTIMCHUKOBO] HAMepH (aJIy, YjeZAHO U y MONyHHO04YeBOM HHTepecy). OCHOB TakBe
TBp/e Ce Hajla3u y TOMe Ja je MeHHWYHA o6aBe3a Yy OCHOBH YBeK jeJJHOCTpaHa
v3jaBa BoJbe, a He U yroBop (BacusbeBuh 2012, 471).

13 Bnanko MeHMIa Kao MOjMOBHA O/ipe/IHHI[A HACTAIA je KA OC/Ie/uIia IpUMeHe
TeopHje NponyliTama (TeopHrja OMUCH]je), a HACYNPOT TEOPUjU jeJUHCTBEHE NONyHe
(nat. unitu actu) npema Kojoj cy y TpeHyTKy U3JaBamba MOpaJIu Ja 6yay NONymeH!
CBY OMTHH MEHMYHH CacTOjLiY, 11a 9aK U jeJHUM PYKOIIMCOM M MacTHUJIOM (JaHKOBel]
1999, 694).

" Amaausa nponuca: mpaBuJIO Koje Ha KpHM, OCKYZaH HauMH ypeByje GiaHko
MEHHUIly yCTAaHOBJ/bEHO je jour y KeHeBCKOM jeJHOO6pPa3HOM MEHHYHOM 3aKOHY
n3 1930. roauHe, a mpeysesa Cy ra JOCJOBHO HallMOHaJIHA 3aKOHOJABCTBa Koja
[IpUIa/ajy )KEHEBCKOM MEHUYHOM KpyTy, Mehy wuma u Cp6uja u Hemauka. UHTeEpe-
CaHTHO je Jja Cy 3aKOHOMNMCLIM Jip>KaBa NoTnucHULA KeHeBcke MEHUYHe KOHBeHLUje
JIOCJIOBHO IpeNUCcaay U MpeBesH TO MpaBUJIo, He xeJjehu Jja ra npusiaroje cBoM
MPaBHOM CHCTEMY WJIM €BEHTYa/IHO yYMHe jaCHUjUM U JIAaKIIUM 3a nNpuMeHy. Tako,
M3pas y CPICKOM 3aKOHY O MEHUIH ,,...0CUM AKO jy je cmekao 3/10MUCAEHO UAU je npu
cmuyarby MeHuye nocmynuo ca 6eAukom HemapHowhy“ ykasyje Ha yckpahuambe
(Herauujy) nmpaBa Koja 64 MMaJial, TaKo HeBa/baHO NOMYyHeHe MeHUIle HHauye UMao
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3.2. PyHKUMOHHUCaHEe 6/1TaHKO MeHHLe

BjaHKO MeHMI]a MMa pPacHpoCTpameHy NPHUMeHYy Kao CpeficTBO obe-
36ehera MOTPOINAYKOr KpeJUTa Ha HAdyuH Ja KOPUCHUK KpeJuTa IMOT-
nyMcyje MEHUYHU obpasal ¥ npejaje ra 6aHuy, a 6aHka UMa NpaBo Ja Io-
MyHU Taj 06pa3all y CKJIaZly ca yroBOPOM O KPeJUTy aKO KOPHUCHUK He BpaTHU
KpeJUT Ha yroBopeHU HauuH. To 3HauM Ja je 6aHKa Kao JAaBajall KpeJuTa
oBJsaliheHa He caMo Jila IONYHU OUTHe cacTojke Beh W Ja y MEHULY yHece
Y CBOTY KOja oAroBapa HeBpaleHOM M3HOCY MOTPOILAYKOT KpeguTa. TakBo
oByalhewe 6aHKa je mMpehyTHO cTekJia Kpo3 NMOTHHCAaHYy MCIpaBy ca Ha-
3HAaKOM MeHMLe Koja joj je IpefaTa, a y KOjoj je IpOIyLITeH YHOC OCTaJUX
OUTHUX MEHWYHUX cacTojaka. CaapxuHa oBjamthema je oapehena mpema
OCHOBHOM I10CJIy, TAYHHj€e TpeMa YHHU/I6U TOTIMCHUKA MEHUYHOT o6pacna
M3 yroBOpa O MOTPOIIAYKOM KPEeJHUTY.

Tako, GsaHKO0 MeHHIAa he OGUTH NMONyHEHAa aKO KOPUCHUK KpeguTa U
yjeJHO NOTIHMCHUK TaKBe MEHHLe He BpAaTU KPeJUT O JOCIEeJ0CTH UJIH Ma-
Kap HeKHU Jeo CBoje yroBopHe o6aBe3e. Taja he 6aHKa MONyHUTH GJIAaHKO
MEHHUIY CacTojliMMa KOjU CBOj U3BOP UMajy YrOBOP O KpPeJUTy U CYMOM HOB-
I1a Koja y CBOM M3HOCY ojroBapa HeBpalleHOM Jie/ly KpeJuTa U eBeHTYalHO
npunajajyhux kamara. Y cynmpoTHOM, ako GM MOTHMCHUK MeHUYHOT o6pac-
IJa BPaTHO KPeJuT, OHJla 6M GaHIM MpecTaso Ja BaKW OBJjallherme Ha I10-
IyHy TakBe UCNpaBe (TayHHje, AOMYHY paHHje 3alo4eTor YHOCA MEHUYHHUX
cacTojaka) u cTBopuJa 6u ce o6aBe3a Bpahama TaKBOT, MOTIHCAHOT o6pacla.

@OyHKIMOHUCabe GJIaHKO MEHHUIlE M3, JAKJIE, [1Ba OJJHOCHO TpU Moryha
cueHapuja. [I[pBH, YKOJIMKO KOPUCHUK He BpAaTH KpeJUT, 6aHKa he monyHUTH
MEeHHWYHH 06pa3all y CKJIaJly ca yroBOpOM 0 KpeJUTY U oBJlallheweM Ha 10o-
NyHY HeAocTajyhnx MEHMYHUX cacTojaka U U3HOca cBOoTe HeBpaheHor Kpe-
JIUTA, Y TOM C/1y4ajy MeHHU4He o6aBese. /[pyro, y ciy4ajy /ja KOpUCHUK BpaTH

Jla je 610 caBecTaH, OZHOCHO /ia HUje 3HAo Jia je Tako NomnyweHa. Jenyje 1a 6u npa-
BUJIO GUMJIO jacHUje U HECHOpPHHUje /1a je yrnoTpe6/beH U3pa3 CaBECHOCT Koja yTH4e
Ha cBecT 0 MOryhHOCTH HeBa/baHe HOIYHE WM 3Hame [ia je TaKo MONyHeHa jep
6 TEXHULITE TAaKBOI' GHJIO YIIPAaBO HA OHOM CMHUCJY KOjU Ce UMao Y BUJY NPUJIU-
KOM CTBapaka TaKBOTI NpaBUJa. cTOBeTHO HaBeJleHOM HU3pa3y CPICKOI MeHW4-
HOT 3aKOHA je Y IpaBUJI0 y HEMAaYKOM MeHHYHOM 3aKOHY U oMeHyToj YKeHeBckoj
MEHHUYHOj KOHBEHIUjU (HeM. ,..es sei denn, dafs er den Wechsel in bésem Glauben
erworben hat oder ihm beim Erwerb eine grobe Fahrldssigkeit zur Last fdllt"; eHr. ,,...
unless he has acquired the bill of exchange in bad faith or, in acquiring it, has been
guilty of gross negligence*). Ynop. 3M, ui. 16, cT. 2. © HeMaykl MeHUYHU 3aKOH
(nem. Wechselgesetz), art. 10, noctynaH Ha agpecu: https://www.gesetze-im-inter-
net.de/wg/BJNR003990933.html, 8. janyap 2024, u )KeHeBCKM MEHUYHU 3aKOH (€HT.
Convention for the Settlement of Certain Conflicts of Laws in connection with Bills of
Exchange and Promissory Notes, Geneva, 7 June 1930), par. 10.
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KpeauT, 6aHIM pecTaje oBJalrhemne Ha MONYHY U YCTAaHOBJbABa Ce 06aBe3a
Bpahama NoTnrcaHor MEHUYHOT 06pacia PEBHOCHOM KOPUCHUKY KpeauTa.
Tpehu creHapuo ce oJJHOCH Ha 3JI0ynoTpeby GaHUYMHOT oBJalhema Kaja
faHKa MONYyHaBa MeHHWYHE CaCTOjKe NMPOTHBHO YrOBOPY O KPeJUTY KOjU
06e36ehyje TakBa HcIIpaBa U IpeKopavyeheM CBOjux oBJalhema (JaHKoBel]
1999, 695). To je caydyaj KaZja je KOPUCHUK BpaTHO jeJlaH [leo KpeauTa, a
f6aHKa y MeHHIly ynulle CBOTY KOja OAroBapa LieJIMHHU KpeAuTa WJM 4akK
¥ BehM U3HOC, OHOCHO He YyMUIlle U3HOC Ha KOjU je MMaJa MpaBo Koje joj
je maTo mpehyTHUM oBjaaumhewmeM MNOTNUCHHUKA 6JiaHkeTa (Buhuh 2014,
400-401). Taga fos1a3u 10 CyKOG/bEHOCTU OCHOBHUX MEHUYHUX NPABUJIA O
HeHOj Kay3aJJHOCTH U allCTPAKTHOCTH, OAHOCHO peJIaTUBHOCTH (JaT. inter
partes) ¥ amncoJIiyTHOCTH (J1aT. erga omnes) a Koje joj, ynpaBo 06e36ehyjy
BpPEAHOCT TProBavyKoOr Manupa y Koju MpaBHU CUCTEM MMa IoBepeme Aajyhu
MY OZJIMKY BEPOAOCTOjHOCTH.

4. ATICTPAKTHOCT U AJIEATOPHOCT BJIAHKO MEHULE

4.1. AncTpakTHoOCT

MeHHIla Kao pUBATHA MCIpaBa NpeJCcTaB/ba BpJo CTpory U GpopMaHy
XapTHjy OJ, BPeJHOCTU KOja UMa CBOjCTBO BEPOJOCTOjHE UCIpaBe, LITO jOj
omoryhaBa, npolefypasHO, 3HaTHO JIaKllle OCTBapeke IpaBa Koja y cebu
caZpxxd. TakBO oOJIaKLIaHO OCTBapeme MpaBa CaApPXKUHCKU IOTHYE U3
MeHHYHe acCNTPAKTHOCTH jep je MEHUYHO NpPaBo, Koje je omnpeameheHo y
HOBYAaHOj YMHU/0H, U3Y3€TO U3 KOHTEKCTA NMpeJMeHUYHUX ofHoca (Gursky
2007, 32). HasnaueHa cymMa W pacrnopej; OJHOCA W JIMI[A Ha3HAYEeHUX U
MOTHHUCAaHUX Y MEHULIYM UMA]jy CBOjy CAMOCTAJ/IHOCT jep Ce U3 caMe UCIIpaBe He
MO’Ke CIIO3HATH MCTOPHjCKU OKBUP U PasJIoT keHor HacTaHKa (Jacobi 1954,
275-276). Y KkpajweM ucxoay, Moryhe je caMmo HaCJayTUTH, MPENO3HATH, alx
He W W3BECHO YTBPAWTHU NpeJMEeHUYHO MOPEeKJO OJHOCA U3PaKeHUX Ha
caMoj MeHHUIY NOTIIHCHMa U Ha3HaYewhHuMa.

[Ipema ToMe, MEHUYHO NPABO je OTHOPHO HAa YTHIAje U3 NMpeAMeHUYHE
cpe/liHe, OAHOCHO NPaBHO HM3pa)KeHO, Ha Hera HUje Moryhe yruiaru
MPUTOBOPUMA KOjU MMajy CBOj OCHOB y HEKOM MpeAMeHUYHOM OJTHOCY, TO
ject y ocHoBHOM nocJy (JaHkoBer 1993, 640). JequHo oAcTyname 0/ TAaKBe
ancTPaKTHOCTH, a TO UCTOBPEMEHO MpeJCTaB/ba U MEHUYHY Kay3asTHOCT,

15y cBakom cJy4ajy, mpefiajoM NoTHHcaHe 6JAHKO MeHHIle, Kao CBOjeBpCHe He-
ozpebheHe U ancTpakTHe rapaHuyje, noBehasa ce pUsHK mweHe 3/10ynoTpede (Biilow
2007, 294).
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jecTe cay4aj ofHOCa U3Mehy HemocpeJAHUX YrOBOPHUKA U3 OCHOBHOT I10CJIa
(v npefMeHUYHOM OAHOCY) KOjU Cy, Y MEHUYHOM HHBOY OJIHOCA, MEHUYHHU
nosepwian, U AyxHUK. Taga he jesaH npema Jpyrome Mohu Aa y/aaxy
IpUroBOpe He caMO U3 MeHHLe (Ha IITa yKasyje HeHa alCTPaKTHOCT U
ancoJiyTHOCT) Beh U U3 mUXOBOT MehycoOHOr, TpeAMeHUYHOT OoJHOCa (Ha
IITa yKa3yje YCKO TyMadyeHa Kay3a/JIHOCT U peslaTUBHOCT MeHHUIle). Takobe,
HecaBeCHOCT MMaola MeHHuLe he 3a mocjaejuly MMaTH Kay3aJHOCT, TO
jecT pesaTUBH3aLHUjy MEHHIE TUMe IUITO he MEHUYHHU AYKHUK Mohu za My
UCTUYE IPUTOBOPE U3 PEJMEHUIHUX OJJHOCA IPYTUX MEHUIHUX AYKHHUKA. 'O

WMajyhu y BUAYy KakBe oOpuce MeHMIle NpejcTaB/ba 0JaHKO MeHHIa,
MOXe Ce 3aK/byYUTH [Jla je Y H0j alCTPaKTHOCT NpaBHUX OAHOCA joul
BUIlle u3paxkeHa. C 063MpPOM Ha TO Ja Cy MPONYLITEHU CKOPO CBU OUTHHU
CacTojLiH, OCMM IOTIIMCA M3/jaBaolla U MEHUYHe Ha3HaKe, YNHU Ce /la TAaKBa,
NOTHNMCHHUKOBA 06aBe3a Ha MEHHUIM MMa OJJIMKY He CaMO alCTPaKTHOCTH
Beh u HeogpeheHocTH. Jlofyllle, y 0HOCY Ha Jip>Kaolia TaKBe UCIPaBe, TO jecT
6aHKy, JaBaolla KpeJuTa, IOCTOjU Kay3a/JHOCT U peJlaTUBHOCT ojHoca. Ho,
ako 64 AaBaJjial] KpeJiuTa Kao MMaJjial] TaKkBe MeHHIle HecaBeCHO pacioJarao
HBOMe U IIpeHeo je TpeheM caBecHOM JIMLY, TaAa 64 ce yMecTo yckpahuBamwa
JlejCTBa allCTPAaKTHOCTH, LITO je, KaKo je MPUKa3aHo, O4eKMBaHa NOCJeJHNIa,
jaBWJ1a cynpoTHa nocjeauna. MeHHYHa ancTPakTHOCT GU TaZla, HECABECHOM
IOMYHOM M pacrnoJiaramkeM 6J1aHKO MEHUIIOM, Tojayasa AoAaTHY oTyheHoCT
WM3BOPHOTI MOTNHCHUKA MEHUYHOT 06paclia o/ 06aBe3e Kojy je MJIaHUpao, TO
jecT UMao y BUAY NMOTIHCHBalkeM TaKBOr obpacua. Yak 64 ce U MeHHUYHA
HeoapebheHoCT (cBojcTBeHa 6JIAHKO MEHHWLIM M He TOJIMKO OlacHa Kaja
ce KOPUCTU Yy CKJaZy ca oBjamhemeM M CBPXOM) H3pasuja y HEHOM
HajHe)xe/beHHUjeM 00JIMKY, Ha IPUMeD, YIIMCUBamkbeM 3HATHO BULIE CYMe Hero
IITO je U3HOC KpeJuTa KOjHu je MOTIHUCHUK JOOHO HAa MOYETKY YTOBOPOM O
KpeauTy of, 6GaHKe.

TakBoM, Moryhom 3;10ynmoTpe6oM 06JIaHKO MEHHUIle U HeCaBECHOM, aiu
HECAaHKIMOHUCAHOM YNOTPe6OM MeXaHH3aMa alCTPAaKTHOCTH Y MEHMIHU
CTBapa Ce NPUJIMYHA IPaBHA HECUT'YPHOCT M HEU3BECHOCT He caMoO 3a
NOTHNMCHUKA (HO HajBuUlIe 3a mera) Beh U 3a 1je0 MpaBHU U QUHAHCHjCKU
cucteM. Jlesyje ia ce y TaKBOM C/1y4ajy camMa HeCcaBeCHOCT IOIyHe GJIaHKO
MEeHMUIle, NTPABHO OjayaHa M 3alITHheHa ancTpakTHoiuhy, npeo6paxasa y
CBOjeBPCHY a/1eaTOPHOCT y MEHUYHOM IPaBY.

16 O6jawrserve: TakBo MPaBHUJIO je y CKJIaJy ca HEFaTOPHUM JIejCTBOM Hadesa ca-
BECHOCTH U IOLITeHwa NpeMa KoMe ce yckpahyje NpaBHO JiejCTBO NMpaBU/IMMa Ha
Koja 6u, MHaye, KMao IIPABO CaBeCHU MMasal MeHwule. /lakie, ynpaBo je CBOjoM
HecaBecHolly MMaJiall MeHHIle Y4MHUO Ja IpecTaHe [ejcTBO U YOIILUTe MeXaHH-
3aM MeHHUYHe allCTPaKTHOCTH.
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4.2. AneatopHoCT

Kao mrto je Beh yodeno, nonyHa 6J1laHKO MeHMUIle je HEM3BECHA, OJJHOCHO
3aBUCHA O UCIyHeHa YMHHUJ0e U3 OCHOBHOI Iocaa. KoHKpeTHO, Koj
yroBopa O MOTPOINAYKOM KpeJWTy, 3aBUCH Of Tora Ja Ju he KOPHUCHUK
KpeauTa (MOTIHUCHUK MEHMYHOr obpacia) MCIyHHUTH CBOjy o6aBe3y Ha
Bpahame KpeauTa U y Kojoj Mepu. Tako, aKo je He UCIYHU WUJIU He UCHYHHU
y LeJHMHH, AaBajal, KpeAuTa he MONYHUTH 6JaHKO MeEHHUIy CacTojuuMa
U CBOTOM Koja ozrosapa HeBpahenom kpeauty.l” Mehytum, moryhe je na
vMMavtan, 6J1aHKO MeHuIe (JaBaJsal, KpeAuTa) WM mak Heko Tpehe suie Ha
Koje MeHHULa Oy/ie IpeHeTa MOIyHe MeHUIly IIpeMa CBOM Haxobhemwy U Aasbe
je MHAOCKpAjy Ha CaBeCHO JIMIle, TaKo Jla Kpaja MocjieAula 6yie olcTaHaK
TaKBe, 32 U3BOPHOT IOTIHCHUKA 6JIAHKO MEHMWIle, HelJIaHWPAHO BeJIMKe
(yomuite apyraumje) o6asese.'®

17 YnpaBo TakBa CHTyaluja OAroBapa CBOjeBPCHOM OCHTYPaHOM Cy4ajy (HeM.
Sicherungsfall) HaKOH 4ujer HacTaHKa ce CTBapa 6AaHYMHO NPABO Ha IMONYHY U
oCTBapee MeHHIle Koja je JIo Taja CIyXKHaa Kao cpeJcTBo oGe36eherma (HeM. Si-
cherungsmittel) (Gursky 2007, 37).

18 O6jawrberse: Y cydajy Kaja je 6JJaHKO MEHHULA TaKO 3JI0yNOTpeG/beHa of Ja-
Baola KpeJuTa Kao oBjalheHOr JIMLA Ha HbeHY MOIMYyHY, OHA he, KaKko je youeHo,
OICTATH y JIejCTBY aKO je U3BOPHU MEHUYHHU OBJAlINEeHUK MH/J0CHpPA HA CaBECHO
aune (OHO Koje HUje 3HAJIO [|a je TaKBa MeHHUIA OWJa paHUje GJAHKO WIH Koje
HHUje 3HaJIO Ja CYy HeHH CacTojiy NONYyHeHH y CyNPOTHOCTH ca CIOpasyMOM M
oBsamtheweM Ha nonyHy) (Prenkert et al. 2021, 32-38). UuHu ce Aa TakBa MojaBa
JIMYM Ha NpaBHU peXHUM MeMOpaHAyMa y TProBUHCKHM OJHOCHMMA, ald U Ha
CBOjeBpCTaH areHuujcku npobsem (Boucher 1950, 103).

Hajnpe, HeoBsamheHo sMLle MOXe ynoTpe6OM MeMOpaHJAyMa, Kao MOCJIOBHOT
nanupa ca OTUCHYTHUM IOJalMMa O NMPUBPEJHOM CyOjeKTy, U CUMy/JaLlHjoM MOT-
nvca oJsiamieHor JiMna Ja NMpou3BeJie Ba/baHe NpaBHe MOC/AeJULEe Y NMPABHOM
caobpahajy camo ako je sule KoMe je MeMopaHayM ynyheH caBecHo (JoBaHOBHN,
B. Paposuh, M. PagoBuh 2021a, 90-91). TakBUM NpaBUJIOM Ce KeJH 3AIUTUTUTH
noBepewe y NpaBHU caobpahaj, a/iu U CAaHKIMOHUCATU TProBal, 332 HEMAPHOCT Y
YyyBakby CBOI' OCJOBHOT nanupa. TauHuje, Tprosary ce onrepehyje pusukom 3Jo0-
ynorpe6e MeMopaHAyMa. AKO ce TaKBa IIpaBHa CUTYal{ja ynopeay ca 6JaHKO Me-
HHULIOM, OH/IA je CJIMYHOCT OYMIVIeJHA HAPOYUTO Yy Jiesly Y KOMe ce Npyxa MpaBHO
J1ejCTBO 3/10yn0Tpe6/beHOj OAHOCHO HeoBJlalNeHo NONYyHheHOj MEHULIU KOjy CTEKHe
caBecHo Tpehe Jurie. /IBe 0OCHOBHe Bpe/IHOCHE IIOTIIOPE, KOje II0CTOje ¥ pEXKUMY Me-
MOpaH/yMa, OCTOoje U KoJ, 61aHKo MeHule. [IpBo, noBepeme y npaBHU caobpahaj
Y 3alITUTa Tpehe caBecHe cTpaHe U, APYro, JoAylle HeolpaBJaHo, ontepehuBame
MOTNHUCHUKA 06pacLa Ha TPIJbeHe TaKBe nocjaeaune. MehyTum, TaMo rje Nouumby
pa3Ji03u 3a onpaBAaHOCT onTepehrBawka pU3MKOM HMaola MEMOpPaH/yMa PecTajy
Jla IOCTOje pasJ/io3y 3a TaKBO onTepehuBame NOTHUMCHUKA 61aHKO MeHuIe. MeMo-
paHAyM je cTBap TProBauka, AakKJe JIMIA Koja ce 6aBe TProBUHOM, AOK je MEHMILa,
noce6Ho y 20. BeKy, npecTasa Aa 6yzie UCK/bYYMBO CTBap NOC/JI0Baka Tpropaua seh
je mo6uua u cBojy rpabanckonpaBHy npuMmeny (Baptou, AHTOHUjeBUh, JoBaHOBHh
1974, 3-7). YupaBo KaJja je KOPUCTH NMOTPOLIAY KA0 KOPUCHUK KPeJUTa, OHA I'yOU
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CywmrTviHa mpaBHOT peXHMMa 6JIaHKO MEHHMIlE Ce CacTOju Y TOMe Jia HeH
v3JaBajal, MOXe Ja HUCTaKHe NPUrOBOpe U3 OCHOBHOI, NMpeJjMeHUYHOT
[0CJIa CaMO H-eHOM MPBOM HMMAoLy, a YjeJHO U KeTrOBOM CayrOBOPHHUKY U3

TProBayky HapaB MU MOTYRHOCTH Koje joj Mpy»ajy MexXaHU3MH CaMOCTaJHOCTH U
anCTPaKTHOCTH MOCTAjy HeXe/beHU W HeOoNpaBJaHU NMpaBHU TepeT TaKBOM MOT-
MMCHUKY, OHOCHO u3JaBaolly. YMHHU ce Ja je pellere Yy NMPaBUJIHOM TyMaderwy
[IpoTMHKCca 0 MpeKopavyerwy 3aCTYMHUYKUX OBJamhema Tako IITO Kajja ce MpeKopayu
oBJalhewe TProBLA-HAJOroaBLUa MITUTH NpPaBHU caobpahaj U TakBU MOCJIOBH
OIICTAjy, AOK Y C/ydajy rpahaHuHa-HaJoroAaBlLa TaKBO NpeKopayere opJaliherma
He G4 CMeJIO Jia TPOU3BO/H IPABHA /1ejCTBO, OCUM aKo 61 ra OH HAKHA/IHO 0100pH0
(JoBanoBuh, B. PagoBuh, M. PagoBuh 20216, 159). YuHu ce na MeHUIa He OU CMe-
J1a Aa Gyze M3y3eTak y ToMe, 6e3 063upa Ha HeHy CTPOrocT U GOPMaJHOCT Koje
jOj, Kao CBOjeBPCHH PEJUMKTHU CTApOPUMCKe CTUIy/aLKje, oMoryhaBajy camocTasaH,
ayTOHOMaH, PeXHUM W NpaBHHU KUBOT (Zimmermann 1990, 68-72). ¥ cynpoTHOM
omoryhaBaJio 64 ce U, OAATHO, IPAaBHO OCHAXXMBAJIO 3aJI0yNoTpeb/baBame NpaBa
(Byposuh 1995, 387).

C fgpyre cTpaHe, YMHHU ce Ja 0aHKa, Kao JaBaJjal MOTPOLIAYKOr KpeAUTa U Kao
oBJlalINeHHK Ha MONYHY 6JIAaHKO MeHHULe, TPUJIHMKOM 3JI0ynoTpede npaBa Ha MoMy-
Hy o6pacla yTu4e Ha CTBapake CBOjEBPCHOT areHLUjCKOT NMpobJeMa. AreHIujcKu
npo6JieM, Kao M3BOPHO KOMIIAHMjCKOIIpaBHAa YCTAHOBA, IOCTOjU Kaja Jobe Jo
oJiCTynama o/ oBjalhema Koja je 3acTymnaHu Jao 3acTynHUKY (areHty). C 063u-
pPOM Ha pasJIMYUTH HUBO OZHOCA U BpPCTe cybjekaTa y NMUTamy, N0CTOje Y OCHOBHU
TPY KOMIIAHHUjCKONpaBHA areHNnujcka npob6siema (ympasa - akIMoHapH, BehMHCKH
aKIMOHAp — MakbUHCKU aKLMOHAp, KOMIIaHHWja — OCTa/IM HOCUOLM UHTepeca, na u
JApywTBo y mupeM cmucay) (Bacumesuh 2009, 5-8). MehyTum, ocHOBa U MexaHU-
3aM areHIMjCKOT Npo6eMa MOr'y Aa I0CTOje U Y APYTHMM IpaBHUM OKBHpHUMA I10-
YT MeHUIle, OHOCHO 6JIaHKO MeHHLe. Y TOM CMUCJLY, YUHHU Ce A UMasal 6J1aHKO
MeHHLe (6aHKa-JaBasial, KpeAuTa) CTBapa areHLHjCcKU Npo6JieM Kaja OACTYIH Of,
JaTor joj opsauherma Ha HeHy MONYyHY. Y TOM CMHCJY, aKO 64 ce TakBa GaHYMHA
pajiba CXBaTHJIAa Kao CTBOPEHU areHLMjCKU NMpobseM, 6110 OU LeJHUCXOAHO MPU-
CTYNIUTH HErOBOM pellaBaiby, TauHHje HeroBOM CIpeyaBaiby T3B. CTPATErHjoM
ossamhema (Bacumesuh 2009, 10-11). Y MeHUYHOM, IPaBHOM, OKBUPY TO 61 MOT-
JI0 Aa 6yzae yckpahuBamwe MOTyhHOCTH ia ce MeHMIA Kao 1leJIMHA, [eI0BakbeM Me-
HHUYHEe alCTPaKTHOCTH NpeHece HeaZleKBaTHO MONykeHa Ha Tpehe caBeCcHO JIMIIe.
YuHH ce a 61 HajAeI0OTBOPHUje GUJIO YHOLIEebe T3B. peKTa KJay3yJie y 6J1aHKO Me-
HHULy TakKo IITO 61 ce y o6pacly AojAana peyla ,He" ucnpes ofpesHULe ,II0 Hapaj-
61", ynMe 61 ce CBaKM MHJOCAMEHT KOju OM 6aHKa Kao M3BOPHM MMaJial, 6J1aHKO
MeHHLe YYMHUJIA cMaTpao rpahaHckonpaBHoM necujoM (Buhuh 2014, 402-404).
Ha Taj HayuH 6 ce MOTHUCHUKY 6JIAHKO MeHHLe oMOryhu/o Jja CBakoM Ja/beM
MEeHHUYHOM CTHIaony (Ma Kako 64 caBecTaH) UCTHYe MPUTOBOpE Koje MMa Impema
6aHIM (Ma 1 OHEe U3 OCHOBHOT I0CJIA €A HOM).

Hajsaz, nako noucroBehuBame 3/10ynoTpebe npaBa Ha MONYHY Ca areHLMjCKUM
npo6JIeMOM MMa JIOTHYHOT OCHOBA, MIaK Ce, y>Ke MPABHO OCMATPaHO, TO He MOXe
TaKo NMPaBHO oJpeANUTH. baHka Kao uMasal MeHUle je y cIy4ajy HeBpahama Kpe-
JIMTa, UCTHHA, NIONyHkaBa ca oBjallhemeM U y CKJIaAy ca OCHOBHUM IOCJIOM, alH
TO YUHH Y CONICTBEHOM HHTEPECY, a He ¥ UHTepecy JaBaola oBJalihea IITO je, o
cebu, HY»KHO 3a areHIujcky, 3actynHu4kH, nocao (Kelly et al. 2011, 100, 107). Ha
Taj HAUMH Ce TAaKBa I0jaBa y/a/baBa Of KOHIENTA areHI|jCKOT IpobJeMa, HaKo ca
UM MMa 3HaTHY U3paXKajHy CIMYHOCT.
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OCHOBHOT mocJia (6aHILM JJaBaolly KpeauTa), aJii He U MOTOHUM CaBECHUM
cTuunaouuma (MHAOcaTapuMa) MeHuIle. 360T TOra je MOTMHCHUK MEHUYHOT
obpacua y HeoApeheHOM U HeHW3BECHOM IMI0JIOXKAjy jep y TPEeHYTKY
NOTNHCHBaWka HUje W3BecHO xohe s U Kako he MeHWYHU obpasarn OUTH
nonymweH. OTyza ce MOXKe HACJYTUTH J1a 6J1aHKO MeHHU1[a UMa IPaBHY 0COGUHY
aneatopHocTu. Ca HOM je, MehyTHM, BeoMa MOBe3aHa, a U noucroBeheHa
YCJIOBHOCT IOMNYyHe 6GJIAHKO MeHHUIle. AJieaTOPHOCT U YCJIOBHOCT y cebu
HOCe HEU3BECHOCT OCTBAPEHA, UCIYheha HEKOT MOCJa, jep UM je Y OCHOBU
oyayha HeuszBecHa okoJiHOCT (Van Niekerk 1998, 94-97). TakBa OKOJIHOCT je
3a MEHHUYHOT MOTIHCHUKA CBOjeBPCTaH PU3UK KOjU Ce CacToju y ToMe xohe
JIM ce WM Hehe MONyHUTH 6JIaHKO MEHHUIA U, joll HeoApeheHUje, kako he
ce nmonyHUTH. AneatopHouhy ce cMaTpa HEUW3BECHOCT HCIyHemha IMocjaa
Koja 3aBUCH 0] 6yayhe HeM3BeCHe OKOJIHOCTH KOja He 3aBUCH HENOCPeHO
¥ ozsy4dyjyhe o yroBOpHHX CTpaHa.

C apyre cTpaHe, yCJIOB Y YTOBOPY 3HAYM OKOJIHOCT KOja Hajuelrhe 3aBucH
0/l BoJbe YTOBOpPHUX cTpaHa. UMajyhu To y Buay, Aesyje Ja je npaBHa HapaB
6JIaHKO MeHUIle 6JIMXKa ’eHOM YCJIOBHOM, a He ajleaTOPHOM oJipehemy jep
ce aJIeaTOPHOCT, 110 PaBUJIY, oApehyje Kao OKOJIHOCT Koja je BaH KOHTpPOJIe
cTpaHaka. To ce moceGHO yoyaBa y peJOBHOM HAYMHY MONyHe O6JIaHKO
MeHHUIle, KaZla ce OHA NONyHwaBa Yy CKJIaJy Ca INPaBHUM IIOCJAOM KOjH joj je
y ocHOBHU (a/u, U y Kay3u).!® ¥ TakBOM C/y4ajy, MEHUYHH YCJIOB CE MOXKe
OJpeAVTH Kao MOTECTAaTUBHU jep HeTOBO UCIYHEHE 3aBUCH UCKJbYUUBO Off
BoJbe CcTpaHa y nutawy (CtojaHoBuh, AHTHh 2004, 342). Y ckiagy ca TUME,
NONYyHa MeHUIle 3aBUCH HCKJbYUYUBO OJ] BO/bE HeHOT U3BOPHOI NOTMHUCHUKA
(kopUCHHKA OTPOLIAYKOT KpeJUTa) y CMUCTY Xohe i BpaTUTH [103ajM/bEHU
M3HOC, aJld U 0f] Bo/be OGaHKe, KA0 MMaolja MeHHIe (AaBaola KpeauTa), y
cMHUCay xohe JIM MONYHHUTH MEHHILy aKO My HeH MOTIMCHUK He BpaTu
KpeJuT o gocnesoctu. Hajsaz, nomnyHa 6/1aHKO MeHUIe MOXe /1a He 3aBUCH
caMo 0/ BOJ/be MOMEHYTHX CTPaHa y NHUTamwy Beh U of] Bo/be Tpehux Kaza ce
Habe y BbUX0BOj Ap>XaBUHY, KaJja ce ycje[, JejcTBa Havyesla CaBECHOCTH UMa
CMaTpaTH MYHOBaXXKHOM HAaKO HHUje MOMyHEeHa y CKJI3Jy ca oBJaulhemeM
KOje je ’eH NMOTNUCHUK Jjao. Tajja ce YMHHU Ja je BUlle ojpehyje kay3anHu
YCJIOB jep HeHa MOoNyHa He 3aBUCH 0] BOJ/be U3BOPHUX CTPaHa y MUTamwy Beh
ox Bosbe Tpehux suna. Mehytum, To je camo nmpuBu/f jep je u Tpehe sune
KOje [OLiHYje ToNyHhaBa MEHUILY 3alpaBo CTpaHa Y MEHUIH, ca TEXHOM Ja
n3Byue oJijpeheHo nmpaBo U3 we. 360r TOra, ¥ KaJja 6J1aHKO MEeHUILy TONyHhaBa
Tpehe sinie (a He 6aHKA Kao AaBaJjall KpeJAuTa U U3BOPHH OBJIAIINEHUK HA

19 Takap YCJIOB Ce MOXe OipeJJUTH U KaO U3PUUHUT jep je yOU/bUB Y OCHOBHOM II0-
CJIy KOjU NMPeTX0Ju MEHULIU U KOjU NpeJiCTaB/ba CBOjeBPCTaH HALPT INONyHe TaKBe
menune (Corbin 1918, 743-744)
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MOMYHY), OIIET Ce OCTBApehe MEHWYHOT IIpaBa CBO/H HA BOJbY OHOr'a KOra ce
TO mpaBo ¥ THYe (Tpeher suia), na ce He MoOXKe CMaTpPaTH /A je TaKaB YCJI0B
Kay3aJiaH Beh camo norecratuBaH. UMajyhu To y BUAY, MOXe ce 3aK/bYyYUTH
Jla je y OCHOBU OCTBapera 6JIaHKO MeHHIle MOTeCTaTUBAH yCJI0B. MehyTum,
caMa HeoJipeheHOCT yc/ioBa 6J1aHKO MeHMIle yKa3yje Ha TO Jia ce Kao TaKaB
y HOjeIMHMM CHTYyallijaMa npeobpakaBa y ajeaTOPHOCT TAaKO IITO, MNAK,
0CTaje HeM3BeCHO Kaja he, KO M KaKo MONYHUTH GJIAHKO MEHUILY, K0joj ce U
TaKo MONYHEeHOj Jjaje mpaBHa cHara (Curbin 1918, 754). 360r Tora ce Mmoxe
3aK/bYYUTH [Jia je NpUpoja 6JIaHKO MeHHIle YCJIOBHA CAMO YKOJIUKO Ce OHa
NONMyHaBa y CKJIAJy Ca OCHOBHHUM IOCJOM, a Ja CBakKa JApyrayuja InomyHa
yTHYe Ha yJja/baBatbe Of YCJIOBHE NPUPOAE U MPHUOJIMIKABALE aJ€aTOPHO]

OPUPOAU.

5. HEAOCTATHOCTH BJIAHKO MEHULIE KAO CPEACTBA
OBE3BEBEHA

5.1. HeaoctaTHOCT U3 6aHUYMHOr yrna

Kapja ce 61aHK0 MeHUIIa MocMaTpa Kao CpeAcTBO obe3behema Koje
6aHLM Tpeba Jia NPYKU CUTYPHOCT HaAIJaTe, TadyHUje Bpahawa KpeJUTHe
cyMe, OHJia ce J0JasH J0 3aK/bydyKa Jila 06JaHKO MeHMIa YOIITe U HHje
cpencTBo o6e3behewa KakBUM ce cMarpa. [IpBo, MEHMYHU MOTIMCHUK,
TO jecT AYXHHUK jecTe GaHYMH KJWjeHT, OJHOCHO KOPHCHHUK KpeJuTa,
Te ce u3a yJjore JyHUKa Te JABe, popMajJHO pasjU4yUTe obJuranuje
HaJla3u KCTO JIMIle. YNpaBO TakaB WJEHTHUTET JMIla NokKa3yje Aa GaHKa,
3ampaBo, Huje 00e30eheHa 6JIAHKO MEHHIIOM jep aKo AYKHHK KPO3 IPaBHU
OCHOB OCHOBHOT' II0CJIa He BpaTH JAYyroBaHU KPEJUTHU HU3HOC, BeJHKa je
BepoBaTHOha Jja Hehe HCMJIATUTH HU MEHUYHHU H3HOC, 110 JPyroM OCHOBY.
JenuHO WITO GaHKAa Kao MEHWYHU KOPHUCHHK [Jl06Hja jecTe mpolefypasHa
OJIAKIIAHOCT W yO6p3aHOCT HamaTe y ckpahe€HOM H3BPIIHOM MOCTYIIKY,
IITO Ce cacToju Hajuewhe y 6s0kagu Tekyher (Miu 6110 Kor 6aHKapCcKor)
pauyHa Tor ayxHuka (Huxosumh 2020, 281 u gabe). MehyTuM, ako oH
HeMa HOBYAaHMX Cpe/CTaBa Ha padyyHy WJ/M [aK MUMOBHHE YOILITE, OHJAA
ce 3a 6aHKy ob6ecMulll/baBa 06e36ehyjyhe cBojcTBO TakBe GJIAHKO MeHHUILE.
BaHKa, fofylie, *Ma MOryhHOCT JjJa TAKBOM MEHHULIOM PacHoJiaXKe HAa HAauMH
Jla je eCKOHTYyje WM ,yTPXKHUIIY, YHOBYU" HAa OUJIO KOjU APyrd Ha4MH, KPo3
pajmwy BbeHor npeHoca (MHL0CaMeHTa, IIpe CBera), Ho THMe yJa3u Y pU3UK
Jla ToCcTaHe HecaBecHa jep 6H, 3Hajyhu 3a MMOBHMHCKO CTame JYKHHUKA,
NPaKTUYHO HAaMEpHO OLITEeTHJA HOBOI MeHHWYHOr ctuuaona (TaranoBuh
1987, 24-25).
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Jpyro, 6aHka 6M uMaJjia ynoTpeOHY BpPEJHOCT MEHHIE Kao CpeJCTBa
obe3behewa camMo kajjla 6u ce y3 MOTHHUCHUKA (TpacaHTa / aKLEeNTaHTa)
Ha MEHHLM HaLLJIO U joll HEKOJMKO JINLA Y PerpecHOM MeHUYHOM (ZyX-
HA4YKOM) CBOjcTBY. To je y mpouuiocTu 6uJia CKOpPO peJloBHA OGaHKapcKa
Ipakca KaZia ce KOpPUCHUKY KpeJjiTa Kao YC/I0B 3a HberoBo JaBamwe TPaXKu-
Jla MeHHI[a 06e36ehena mormucuMa jour ABa kupaHTta.?’ Ynpaso, MeHuna
npe/cTaB/ba Cpe/icTBO 06e36ehera caMo KaZia y ceOr caZipKu U JIpyTe IyXK-
HUKe (aBaJIMCTe, UHTEPBEHUjEHTE, NHA0CAHTE) KOjy he UCIJIaTUTH MEHULY
aKo je He UCIJIATH IVIAaBHU MeHWYHU AyXHUK. To 3Hauu Jia je MeHHLA IUYHO
cpeficTBO 06e36ehema jep ce eH AyT o6e36ehyje o6aBe3ama JiuIa, Te UITO
je BUllle TaKBUX JIMI]A Y MeHULY, BeliH je MOTeHLMjal MEHHILe Kao Cpe/iCTBa
06e3behema.?! BiaHKo MeHMIa, YTOJIUKO Ipe, HHje CpefCcTBO 06e36ehema
jep HeMa KamauuUTeT 3a TO, OAHOCHO HeJO0CTajy joj Apyra Jula Koja 6u
CTajaja Kao Moryhu Ay:KHUIM U3a MEHUYHOT Ayra. ¥ 6J1aHKO MeHHULU ce
WCTO JIUIE T0jaBJ/byje y JiBa CBOjCTBA / MOJIOXKaja — Kao AYXKHHUK M3 OCHOB-
HOT nocja (yroBopa o MOTPOLIAYKOM KpeJUTY) U Ka0 MEHUYHHU AYKHHUK.
Banka y TakBOj cuTyalMjy MMa je/JHO JIUIle Kao Ay>KHHUKa 110 [Ba pa3/MyuTa
OCHOBA - je/JHOM M3 KOHKDPETHOI, OCHOBHOI' IPAaBHOT M0CJa, a APYroM U3
alnCcTpaKTHOT MeHUYHOr nocia (JaHkoBer, 1993, 639-640).

360r Tora ce He MOXXe TOBOPHUTH O TOME Jia je OaHKa MyTeM GJIAHKO
MeHHUIle 06e36eheHa jep ako ce 6J1aHKO MEHUIA CXBAaTH KA0 JIMYHO CPE/ICTBO
06e36ehemba, ITO OHA YBEK U jecTe, OHJA Ce [10J1a3H [JI0 3aK/bydyKa Jja UCTO
JIUIle MCTOM, CBOjOM, UMOBHHOM 06e36ehyje ucmiaTy cBor, paHujer, ayra
[0 UCTOM OCHOBY. To je CBOjeBpCHa TayTOJIOTHja jep Ce UCNYHeHe jeJHOT
GaHUYMHOT NOTpPaXXUBaka NpeMa KJWjeHTy o6e36ehyje cTBapameM HOBOT
GaHYMHOI NMOTpPaKMBamka MPeMa TOM HCTOM KaujeHTy. OGpHYTO, KIUjeHT

20 OGjawrerse: Jla 61 ce GaHKa MOTIYHO 06e36e/i1a, y TAKBO] CUTYALUjH je Tpa-
»MJIa Jla Ce MEHHUIIOM CTBOPH NPHUBH/J OApeheHNX MeHUYHHX pajJiibH Kako ce Ta
JiBa )KUPAHTa He OM MCIOJ/bUJIA KaO MEHWYHHU aBaJIMCTH, a ¥ TOM CJIy4ajy 6U MMa-
JIM HCTOBETAH M0JI0%Kaj KA0 KOPUCHHUK KpeAuTa (0AHOCHO U HheroBe NIPUroBope 61
MOIVIM /la UCTaKHY). 360T Tora ce cTBapao MpUBHJ, ofpeheHUX MEHUYHHX pajibU
nonyT Uu3aBamkba WU HUHAOCHpPaka MEHUIE, HITO 6u 3a IpaBHU pe3yJiTaT UMaJo Aa
*KHUpaHTH GopMaHO GYAY Ipe/iCTaB/beHH Ha MEHHUIIM Kao TPACAHT UJIM UHJO0CAHTH,
a He Kao aBa/JIUCTH. TakaB, ,CaKpHBEHHU" aBaJl UMa MOBOJ/bAH YYMHAK 3a GaHKY Kao
MEHUYHOTI KOPUCHUKA ]ep Taaa LLO6I/Ija 4YHCTe, HOBE, OpPUTMHAPHE AYXXHUKE, IIONYyT
TpacaHTa M MHJO0CAHATA, a He JlepUBHpaHe MONYT aBaJUCTe KOjU MMajy M0JI0XKaj
CBOT XOHODATa, OZAHOCHO JIUIA 3a YHje UCIyHerme obaBese cy jemunnn (BapTomwm,
AnTtonujeBuh, JoanoBuh 1974, 89-90). ¥V kpajmeM cy4ajy, To 61 3HAYUJIO Jja ca-
KPUBEHM aBaJIMCTH He 61 MOIJIM [ja UCTUUY IPUrOBOpe KOPUCHUKA KpeAAUTa IpeMa
6aHIY, JOK 61 KJAaCHYHH aBaJHCTa TO MOrao.

21 To 3HauM ja MMaJIal MEHHMIE He CTHYe CTBAPHO MPABO Ha HMOBMHH MEHHYHOT
[y’KHHKa, 11a YaK HA Ha HOBYaHUM CPeJICTBHMA Ca HeroBOr padyyHa Koju Cy U3BOp-
HO HaMemweHH 3a MeHW4YHo nokpuhe (Aigler 1924, 859).
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ce MojaB/byje Kao AYXKHHUK IMpeMa O6aHIY MO0 JBa Pa3jIN4YUTa OCHOBA, C TOM
pa3/IMKOM IUTO Ce y JPyroM, MEHUYHOM JYTy, I0jaB/byje Kao CBOjeBPCTaH
jeMar; caMoMe ceGU 3a UCHYHEHe Jyra U3 OCHOBHOT I10C/A MOTPOLIAYKOT
kpeauTa. byayhu na TakBa MeHuLa He mpyXa 6aHIM HUjeJHY NIPEAHOCT y
HaMUpewy NOTPaKUBaba OCUM IPOCTe NpoLeAypasiHe (y CMUCIY OJaKIIaHe
Y1 yOp3aHe HalJlaTe IpeMa KJIMjeHTY), jaCcHO je Jla Kaja KJHUjeHT HeMa
MMOBUHe (Ma 3aTo He Bpaha Ayr M3 OCHOBHOT 10cJa), 6aHIM TOBEPUIAUYKO
CBOjCTBO 1O 6JIAHKO MEHMIM HUIITA CYIUTUHCKU Hehe 3HauuTH. Taza Hehe
NIOCTOjaTH UMOBHMHA CIIpaM Koje 6M ce MeHMIa MOIJIa HAMUPHUTH, OJHOCHO
Hehe mocrojaTu npocTop (MMOBHUHCKH) 3a MaHeBap, MOKpeT (MEHUYHU).

5.2. HegocTaTHOCT M3 yrnia KOPUCHUKA KpeauTa

Ycko mpaBHO mNocMaTpaHo, (QYKIUOHHCAalke OJAaHKO MEeHHIe MOXe
JleJIOBaTH BPJIO HeoApeheHO M HEeCUTYPHO jep GaHKa Kao oBJalheHU
NONMyHUWJIAL, HeA0CTajyhuX cacTojaka MOXe peMa CBOM Haxohemwy Jja OMyHU
MEHUYHO MHCMEHO W TaKO ONTEPETH HeroBOr NOTIHCHHKA 006aBe30M
KOjy y TPEeHYTKy MOTHHCHBalba MEHUYHOT Mpa3HOr obpacua Huje KeJsieo.
KopucHuk kpeauTa 4 yjeHO NOTHHUCHUK MeHUYHOTr (6Js1aHKO) ob6pacua
ce TaKBOM MEHMIIOM yHampes o6aBesyje Aa he HCIJIATUTH MEHUYHU AYT
OMJI0 ¥ CBOjCTBY TpacaHTa (M3/1aBaolia) y cay4ajy fa 6/1aHKO MeHUIa Oye
M3pakeHa, JOLHHUje, Kao COICTBEHA, GUJI0 ¥ CBOjCTBY aKIleNTaHTa ako 6U
OHa 6MJIa M3paKeHA Kao TpacupaHa. YIIIaBHOM, je/JUHU U3BECTAaH CaCTOjaK
TaKBe MeHHIe je 06aBe3a beHOT NOTNUCHUKA. OCTalM cacTojIu ce, KaKo je
Beh yo4yeHo, NonymwaBajy y ckJajy ca ofpes6aMa OCHOBHOT I0CJIA.

MebhyTum, yBaxkaBajyhu fesioBambe anicTpaKTHOCTH Y MEHULIH Y CaZlejCTBY
ca caBecHowhy JOUHHUjUX CTULANala, Moryhe je Ja ce BoJ/ba M3BOPHOT
NOTHNHCHUKA OTpPrHe Ofi HeroBe, M3BOpHe, HaMepe Ja OyJe MeHUYHO
o6aBe3aH caMO Ha OHaj HOBYaHU U3HOC KOjU He BpaTU HAa OCHOBY OCHOBHOT,
KpeJUTHOT, noca.?? To je 1 OCHOBHU HeJ0CTaTaK U 60ja3aH TaKBOT JIMLA jep
je Moryhe ga 6aHKa, Kao TPEHYTHHU MMaJjal] TaKBOT MOTIHCAHOr o6Gpacla
WJIM HEKO JIPYTO JIMIle Ha KOje OHA MEHMUIY NpeHece, jeZlHOCTABHO MOMYHHU
octajle GUTHE CacTOjKe M CyMy Ha JIpyraydju HauuH O] JIOTOBOPEHOT,
OJIHOCHO OJi OHOT Ha KOju je 6aHKa U3BOpPHO oBJamheHa of ,u3jaBaona“
6s1aHko MeHune. Kaja 61 Tako, CympoTHO CHOpasyMy, NOMYyHeHY MEHHULY

22y pume HaBpaTa COMHH>aHa CABECHOCT JIOIHHUjET CTUIA0NA (61aHKO) MeHHIle
CacTojH Ce y HerOBOM He3Hakby O TOMe /ia je MEHHYHH 06pasall HOMyHheH CympoT-
HO, YOIILITE, ipyrayyje ol OCHOBHOT I10CJIA YHUje Hcnyweme 06e36ehyje (Prenkert et
al. 2021, 32-12).
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crekJio caBecHo Tpehe Jsmie, oHAa GM OHO CTEKJIO, CXOJHO MEHUYHO]
ancTPaKTHOCTH, OPUTMHEPHO, M3BOPHO, MEHUYHO MPABO Ha Koje He YTU4y
paHUjH OJHOCH, a Ipe CBera OJHOC OCHOBHOT IOCJA KOjU je Tpebasio
Jla 6yae ocHOBa 3a 6yayhy caap:xuHy TakBe, 61aHko MeHule (Krepold,
Fischbeck 2009, 168-169).2 TakBa BpcTa HEM3BECHOCTH 3a MOTIHCHUKA
6J1aHKO MeHHUIle yKa3yje Ha CBOjeBPCHY aJleaTOPHOCT jep je Moryhe Jia Bulile
pa3JMYMUTHUX ClleHapuja MoNyHe Jo6uje MpaBHY BaXKHOCT 6e3 o63upa Ha
M3BOPHY BOJbYy M3JaBaolla TakBe MeHHIe. /la 61 ce TakBa aJeaTOPHOCT,
TauyHUje NPaBHO JejCcTBO, U3bersa mMoryhe je ,u3JaBaona“ 6/JaHKO MeHULEe
3alITUTUTH CaMOM MEHHLOM, TO jecT oJpeZboM ca MeHHYHOIIPAaBHUM
JlejCTBOM. YHOLIEHE T3B. PEKTa KJay3yse y MEHUYHHU 06pa3al, NpoU3BeJso
6u NpaBHy NoC/aeAully Ja MeHHIIA He MOXe Jia ce OTpPrHe y [JOLHHjeM
NpPOMETy OJf OCHOBHOT, KpeguTHor nocia (Buhuh 2014, 402-404). Camo
JlejCTBO peKTa KJjay3yJie ce caCToju y TOMe Jia ce MeHHULa IpeobpakaBa o
3aKOHCKU IIPEeTIOCTaB/beHE XapTHje 110 Hape6U y xapTHjy Ha uMe (Baprou,
AxTonwujeBuh, JoBanoBuh 1974, 81-82). To pame 3Hauw Aa he MeHUYHHU
NOTHNHCHUK (KOPHUCHUK KpeAuTa) MONM Jla HCTHYe CBAKOM /la/beM HMaoLy
MEHHLe CBe IPUTOBOPE Koje je MOorao Jja ynoTpe6u npeMa U3BOPHOM, IPBOM
MMaolly MeHHUIle, OAHOCHO YMje je UMe MMao y BUAY NPUJIMKOM H3/aBamba.

23 Kop wnacuduHe, TpacHMpaHe MeHMIle, IPEHOC MHJOCAMEHTOM IOBJAYM 3a CO-
60M mocjejule JlepaBaTUBHOI U OPUTMHAPHOI HauMHA CTHUILamba y UCTO BpeMe.
Y norsieny ¢popme, MeHHUIA Ce MH/I0CAMEHTOM MPEHOCH JepPUBATUBHO jep je Huje
Moryhe Tako MpeHEeTH aKo NMPeTXOAHUK, UH/AOCAHT, HUje 6U0 PpopMasiHO, TayHHje
$uU3MYKY NpeAcTaB/beH Ha CaMOj MEHHUIM Kao mnoBepuial. C Apyre cTpaHe, Kaja
ce MeHMIa NpeHece Ha UHJOCaTapa, TO He 3HAYM Jia je OH CTeKao NOTIYHO MCTa
npaBa Kao HeroB NPeTXOAHUK, UHAO0CAaHT. Moryhe je, 4ak, fja CTEKHe U BHUlle Npa-
Ba aKo Ce UCIIOCTaBH Jia je MHJO0CAaHTOB OCHOB MMarba MeHMIle 6M0 HeBa/baH UJIU
NaK /ia je ’eMy MOIJIO Jla Ce MCTaKHe BHIle NMPUroBOpa HEro JOLHHjeM CTUIA0-
Ly - UHAOCaTapy. ¥ TOM CMHCIY, MEHUYHU CTULAJAL je 06GMO U3BOPHO MEHUY-
HO IIPaBO, OJHOCHO CTEKAO jy je opuruHapHo (JoBanosuh, B. Pagosuh, M. PagoBuh
2021, 620). To 3Hauu Ja ce MpPaBO HA MeHHULY (Kao CBOjeBPCHO CTBAapHO MPaBo)
MPEHOCH IepUBAaTHBHUM NyTEM jep je HY»HO /ia je TAKBO UCTO, Y TpaxkeHoj popmH,
MMao NPeTXOJHUK, a a Ce IPaBO U3 MeHHULle (Kao CBOjeBPCHO 06JIMIaliMOHO NPaBo)
CTHUYe OPUTMHAPHUM NYTeM jep Ce, CXOJHO alCTPAKTHOCTH, UHKOPIOPUPAHOCTH,
HEeINoCpeJHOCTH, CaMOCTAJTHOCTHU U CaBECHOCTH MEHHUYHOj, CTBapa NPUBUJ U3BOD-
HOT, HOBOT UMaolia MEHUYHOT npaBa. Kaja ce uMa y BUAy 6/1aHKO MEHMIIQ, jaCHO je
Jla je OHA Yy CBOM IIOCTAHKY XapTHja Ha JJOHOCHOLA M1a je MpoCTa Npejaja J0BoJ/bHA
3a MpeHoC npaBa Ha oj. C Jpyre cTpaHe, MOIITO Y HOj HUCY UCHYHEHU OUTHHU
€acTojIiy, aJli HU MEHUYHU U3HOC, jaCHO je Jla UX JOLHUjU CTULaIal, MOXe NOIy-
HUTH N0 HaxoDhemwy U npeHeTH HeKoM TpeheM Jsuny Koje he 6UTH caBeCHO U TaKo
je, cBOjoM caBecHoIINY, CTEPUIMCATH, IPABHO OCHAXHUTH U 0CJ060JUTH MOryhux
NpUTroBOpa heHe HeNpHuKJajHe nomnyHe. [locToje, foAylle, onpeyHa MUII/beHa O
pexXuMy npeHoca 6J1aHKO MeHHIe Y CMUC/IY Jja JIM Ce OHa MPEHOCH Kao TakBa 6e3
criopasyMa o IOIyHU Be3aHOT 3a Ky WJIM Ce MPEHOCH yjeJlHO U UCTOBPEMEHO ca
cnopasymom o nonyuu (Tatanosuh 1987, 24-27).
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To je cBakako 6aHKa 0of Koje je J0OMO MOTPOLIAYKKU KPEJHUT, a KOjoj 6U 1o
TOM IIOCJIY, aJld U JPYrUM MehycoGHHMM mMOoCJ0BUMA ca GAaHKOM, MOrao fa
HCTHUYe, eBeHTyasHO, Npurosope. Ho, TakaB npaBHU y4MHAK GU Morao jaa
ce CTBOPHU CaMO aKo GW Ce MPUJIHMKOM MOTIHCUBAKA U Npejaje MEHUYHOT
obpacua ynucaao 6aHYMHO MMe, KaKo 6M ce MEHUYHONPABHU OZHOC Be3ao
3a MpaBHU 10J10%Kaj 6aHKe Kao NPBOT MEHWYHOT MOBEPUOLA — PEMUTEHTA.
Y cympoTHOM, akKo ce NPUJHUKOM ,U3JaBaia”‘ OGJAHKO MeHUIe He 6u
yIycajao UMe peMUTEHTa, OJHOCHO GaHKe JaBaolja KpeJjuTa, ocTojasa 6u
MoryhHocCT Jja 6aHKa MpeHece MEHUIy IMPOCTOM IpesajoM Ha HeKo Tpehe
JIUIle Koje OH, Y KpajlbeM HCXOAy, YIHCAJ0 CBOje UMe, YyuMe OU ce yUYMHaAK
peKTa KJjay3yJie y LeJIMHU 06eCMUCIN0. Y TaKBOM, HeXKeJbeHOM CLieHapH;jy,
NOTHMCHUK GM MOrao JOLHHjUM HMMaoLlMMa Ja UCTHUYe CaMO OHe JIMYHEe
IPUrOBOpPE KOje MMa MpeMa yIMCAaHOM PeMHUTEHTY, a He U IpeMa GaHLU ca
KOjOM je Y OCHOBHOM IOCJIy jep FbeHOT UMeHa Ha TaKBOj MEHHUIU YOIILITe U
HeMa.

6. 3AKJbYYHAK

Hmajyhu y BUAy [Ja MeHHL, a HApO4YHUTO OJAHKO MEHUIA y LIUPOj
NpPaBHUYKOj, aJld U JIAUYKOj jaBHOCTU NpeJCcTaB/ba CKOPO HEHW30CTaBaH
WHCTPYMEHT, Cpe/icTBO 06e36ehera pa3HUX MOCJIOBA, a Hajuelihe yrosopa
0 (moTpolaykoM) KpegUTy, YUHUJIO ce Jia je HYKHO Ay6/be Pa3sMOTPUTHU
MpaBHU PEXUM TakBe MeHMIle. Jlo1io ce 10 3aK/by4Ka Jla OJIJaHKO MEHUIA
HUje JIeJIOTBOPHO CpeJAcTBO o06Ge3beherma NOTPOLIAUYKOT KpejuTa, HaKo
CBOjUM I10jaBHUM OGJIMKOM U HAaYMHOM yNoTpebe cTBapa NpUBHU/J /A jecTe.
[IpuBHUj ce cacToju y ToMe IUITO Npejaja HOTHHMCAHOT MEHUYHOT GJaHKeTa
(obpacrmia) o1 KOpUCHUKA KpeAuTa CTBapa MOTYhHOCT GaHIM, Kao JaBaoIy
KpeAuTa, /a MOMyHU TakaB 06pasal CX0JHO OCHOBHOM KPEJUTHOM IOCJIY.
OHa 6u Tpebaso TO /1a YYUHH TAKO IITO O ynucajla MEHUYHU U3HOC KOjU
oArosapa HeBpaheHOj CyMHM ca KaMaTaMa U TAaKO MOMNYHEHY, Ca OAJHUKOM
BEPOJOCTOJHOCTH, yNOTpebu/Ia U3BpLIEHEM IpPeMa HeHOM MOTIUCHUKY,
TO jeCT KOPUCHUKY KpeguTa. MehyTuM, UCTUHA je A3, KaJa ce TaKo MeHULa
NonyHH, 6aHKa He CTUYe J0JAaTHO 06e36ehere HU CTBapHE, a HU JIMUHE
NpUpo/Jie, jep je MEHUYHU AY>XHUK Y UCTO BpeMe U AYKHUK U3 OCHOBHOT,
KpeJUTHOT, nocja. To MMa 3a peasiHy mocjaeAully Aa 6aHKa cropaMm ceb6e
HMMa jelHO JIMLie Koje je AY>KHHUK IO JBa OCHOBA, Ta4HHUje jeJHO JIMLe, ca
jeZHOM, CBOjOM, MMOBHMHOM, KOje je IpeMa H0j Ly»KHO 10 JiBa ocHOBa. [Ipu
TOME, TO HCTO JIMI[e MOTIHCAaHOM OJIJAaHKO MEHHI[OM CBOjEBPCHO jeM4M 3a
HCIyHEeme CBOje 06aBe3e U3 OCHOBHOT, KpeAUTHOT, nocua. Pedyjy, mocraje
jeman, camMoMe cebd. JeAMHO HOBO NpPaBO Koje GaHKA CTUYE HAa OCHOBY
0JIaHKO MeHHIle CacTOju ce y TpolefypasiHOj OP3MHM OCTBapHBamba
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MeHUIle y CKpaheHOM M3BPIIHOM NOCTYynKy. MehyTrM, TakBO mpaBo ocTaje
Oro/beHo U HeQYHKLHOHAJHO aKO MEHHUYHH, OJHOCHO KPeJUTHH AYKHHUK
HeMa MMOBHHE U3 Koje 6U HCIUIaTHO KPeJUT, OZHOCHO MeHHULy. YroTpeba
MeHHLEe Yy ckpaheHOM W3BPLIHOM MOCTYNKY KMa CMHCJIA CAaMO aKO MEHUYHU
JY)KHUK Ma HEKHU JPYyTry padyH KOJ Te WU Jpyre 6aHKe Ia Ja ce Ha Taj
Ha4dMH, 6JI0KaJI0M pacroJiarama cpeJICTBUMa ca TOT payyHa, 6aHKa HaMUPH.
Ho, To je masio BepoBaTHO. PeasHO, >KMBOTHO IoCMaTpaHo, HeMa pasJjiora Jia
KODUCHUK KpeJMTa He BpaTH Taj KpeJUT aKO MMa HOBLA HAa payyHy, a IpH
TOMe je cBecTaH Ja he 6aHKa y ciy4ajy HeBpahama KpeauTa ,aKTUBUpATH"
MEHMUIly IpeMa HkbeMy U HaIJIATUTH Ce NPOMITHO y CKpaheHOM U3BPLIHOM
NOCTYTKY. Y3 To 64 ra A0AaTHO ONTEpPeTH/Ia U TPOIIKOBUMA U3BpLIEHha, AU
u Behe yroBopHe, Ka3HeHe KaMare.

C zpyre cTpaHe, 6aHKa Kao UMaJial] IOTIIHCAHOT MEHUYHOT 06pacija MoXxxe
,TProBaTH" HAa HAYMH /]a Ta KA0 TAaKBOT WJIM MONYHEHOT NpeHece Ha HEKO
Tpehe June. Y cayvajy fa ,0ceTu” a KOPUCHUK KpPeJUTa y MEPCIEeKTUBU
Hehe uMaTH HOBIIQ, 6aHKA OM MOTJIA /ja MOMYHU MEHUILY OHJIO Y CKJIAJy ca
OCHOBHHM I10CJIOM GHMJIO ipyravyHje 0Jf OCHOBHOT IT0CJIA U /1a je TAKBY ITPEHeCe
Ha Heko Tpehe caBecHo sule. Tasa 61 TakBa MeHUIIA 361Jba Npe/ICTaB/basia
cpefcTBO 06e36eherma 6aHKe 3a ,MJIaCUpaHu” MOTPOIIAYKH KpeauT, aju 61
faHKa JollJIa Y PU3UK 3J10ynoTpebe MpaBa WU MaK KPUBOTBOPEHA BOJbE
NOTHNMCHUKA MeHUYHOT 6J1aHKeTa. 06a ciy4yaja cy NpaBHO HeNpUXBaT/bUBA.
Y mpBoM ciay4ajy, 6aHKa MMa NpaBoO Ja NMONYHHM MEHHI y CKJIaAy ca
oBJlauIheweM 0 NMOMYHH, alu 61 NPEHOCOM TaKBe MEHUIIE J0BeJIa y 3a0/yay
Tpehe caBecHo sulle Aa he je u3aBasal UCIJIATUTH Y TOTHYHOCTH, IITO OU
ce CBeJIO HA TO Jla OHO MOXe /la je HaIJIaTH caMo ofi GaHKe y perpecHoM
noctynky. MebyTtuMm, ako 6u 6aHka mnpeHesa Ha Tpehe sune camy
6J1aHKO MeHHUIy (3ajeJHO ca oBjamhewmeM Ha IMOMyHY), OHJA OW 3auCTa
3j0ynoTpebusa ceoje npaBo. Tpehe caBecHO Jiuie 6M Ha OCHOBY 6JIaHKO
MEeHMUIIe CTEKJIO CaMO U3/jaBaola (KOPUCHHUKA KpeJUTa) Kao JYKHHKA, a He
Y 6aHKy Koja 64 TakBOM 0GJIaHKO MEHHI[OM pacloJiaraja Kao XapTHjoM Ha
JIOHOCHOLIA U CXOJHO TOMe He GU ce I0jaBUJIa Kao UHAOCAHT npeMa Tpehem
svny. banka 61 ce Tako HEMOIITEHO MOCAYXKHJIA CBOjUM MTPAaBOM, Ha yUITPO,
npe cBera, Tpeher caBeCHOr UMaolja MEHUIIE, jep OU OH y KpajibeM HUCXOAY
MMao 3a JY>KHUKA caMo U3/jaBaolia 6JIaHKO MeHUIe. 3a iera je 6aHka Beh
3Hasa Jja Hehe 6UTH y cTamwy Jla BpaTH OCHOBHH JYT, OJJHOCHO KPEJHUT, Na
je, cBecHa HEYNoOTpPe6/LUBOCTH MEHHIE NpeMa beMy (jep HeMa UMOBHHE),
npocienusa MeHuny TpeheM Jinny of Kora je HajsepoBaTHHje Ao6uia
HOBYaHY IPOTHUYUHUJGY.

Y npyrom ciyd4ajy, KaJa 6aHKa KpUBOTBOPH GJIaHKO MeHHUILY, OJJHOCHO
BOJbY Hb€HOT MOTMHUCHUKA, TO YMHH HajBULIE HA LITETY HeHOT MOTIHUCHUKA,
OJJHOCHO KOPHCHHUKA KPeJNTa, a Y CBOjy KOPUCT U Y KOpHUCT Tpeher caBecHOT
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MMaolla MeHHULe. Y TOM cJIy4ajy, ia 61 u3bersia NpUroBop HelonyHe MeHUIle
y CKJaJy ca oBJjalihemeM 3a MONYHY, 6aHKA TaKBYy Apyraduje MOIMyHeHY
MeHMIly NpeHOCH Ha Tpehe caBeCcHO JiMlle KOje, CXOJHO alCTPaKTHOCTH,
CaMOCTa/JHOCTH U UHKOPIOPUPAHOCTH MEHUYHOj, CTUYe OHO NpaBO Koje
je y 10j MmpeJCTaB/beHO Ha caMoj XapTHju. MehyTuM, 4yak HU Taja TakKo
KpUBOTBOpeHa MeHMIla Hehe mpezcTaB/baTH CpeAcTBO o6e36eherma ako
HeH [IOTIMCHUK HeMa HMOBHHE U3 Koje 64 OHa MorIvJia Jja ce HalJaTH.

JacHo je, makse, 7a MeHHIIa HeMa ,00e36ehyjyhu“ moreHnujan ako ce Ha
H0j U Y OCHOBHOM IIOCJIy CaMoO jeJlHO JIMLie I10jaB/byje Kao AYKHUK — IIPBO
y yJ03M KOPHUCHUKA KpeAMUTa, a JPYyro Kao TpacaHT / W3jaBajal, WJH,
eBeHTyaJIHO aKIeNTaHT. 360T Tora ce 3ak/bydyje Aa (6J1aHKO) MeHHIa Kao
TaKBa HHje CpeACTBO 06e36ehera MmoTpomadykor Kpeaura Beh je To camo
ako 06yxBaTH U JApyra JiMla Kao Ay>KHUKe Koju he pa3jMYUTUM MEHUYHUM
yJoraMa ,jeMYUTH" MEHUYHOM HCIYHEeHY, a YjeJHO U UCIYIelny obaBe3e
13 OCHOBHOT I0CJIa YMje UCIyhee TaZa 3aucTa U 06e36ehyije.
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means of securing of consumer loan, while also questioning its purpose as
means of security. The initial hypothesis is the legal absurdity of the same
person being a debtor under the two different legal basis - promissory note
and consumer loan. The same person is the guarantor for themselves - by
signing the blank note they guarantee the performance of the consumer loan
contract.

That arrangement seems tautological having in mind that the same
person, through two legal basis but with the same property, guarantees
the performance of the underlying contract manifested in a consumer loan.
This is the core proof of the absurdity of using the blank promissory note as
collateral security.

Key words: Promissory note signed in blank. - Consumer loan. -
Abstractness. - Aleatority.

Article history:
Received: 14. 2. 2024.
Accepted: 20. 5. 2024.

308 Axanm MNdb 2/2024









YK 342.573; 321.7
CERIF:S110,S 140, S 148
DOI: 10.51204/Anali_PFBU_24206A

Anexkcanaap UBETKOBUTH, MaCTep*

MOryrHOCTHU PE®EPEH/AYMA Y KOHCOLIUJATUBHOJ
AEMOKPATHIN

Y pady ce anaausupa mozyhHocm npumeHe pegdepeHdyma y cucmemu-
Ma KoHcoyujamusHe demokpamuje. IIlpema meopuju Apenma Jlajnxapma,
ceu deMOKpamcKu cucmemu ce Mozy nodeaumu y 0dee zpyne: eehuHcKuU u
KoHcoyujamusHu. PegpepeHdym ce yobuuajeHo cxeama Kao MeXaHu3am He-
nocpedHoz 0d/1yvusarba Hapoda Koju novyusa Ha npuHyuny eehuHe. Y oeom
pady nokywasamo 0a aHa/AU3Upamo Koje Keasnumeme pegdepeHdym mopa
da uma y cucmemuma KoHcCOyujamueHe demokpamuje — OHUM Yy Kojuma
nocmoju nodeseeHocm dpywmea no 6pojHUM ocHogama, mako da 6yde
3adososweH Hajuwupu moz2yhu 6poj uHmepeca, a da maj MexaHu3am Henocped-
HO2 0041y4uUBara Hapooa He u3zybu C80jJy UHCMUMYYUOHAAHY (PUIUOHOMUJY
U a102uKy. Y aHaausu ce pazmMampajy c8a oHa numarba Koja cy y nodesbeHum
dpywmeuma 8axcHa, U Ha Meopujckom U Ha NPAKMUHHOM NAAHY.

Kiby4dHe peun: PegepeHdym. — KoncoyujamueHna demokpamuja. — [eaube-
pamugHocm. - JacHocm pegepeHdyMckoz numarea. — Pegpe-
peHdyMmcka eehuHa.

CapazHuK y HacTaBu YHUBep3uTeTa y Beorpany - [IpaBHor ¢akynteta, Cpbuja,
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A. LiBeTkoBuh (cTp. 311-341)

1.YBOA

HakoH pesnaTUBHO KpaTke ,nay3e‘ oJj mociefmwer pedepeHayMa o
oTlel/bey MokpajuHe Keebek o Kanaze koju je ogpxkan 1980. rogu-
He, MUTame cenecrje KBebeka ce MOHOBO MOCTABUJIO KPajeM 0CaMEeCeTHX
Y NOYETKOM /[ieBeJleceTHX roauHa. Ha apyroMm pedepeHaymy ofp:kaHOM
1995. roguue 3a onuujy ,Aa“ racaso je 49,42%, a 3a onuujy ,He" 50,58%
rpabhaHa, 4uMe je MOKyIIaj Lienawa KaHazie v Apyru NyT JJOXKUBEO HeyCIex
(MapunkoBuh 2002, 396). MehyTum, TUMe HUje O6UJI0 3aTBOPEHO BeoMa
Ba)XXKHO ycTaBHO nuTtawbe y Kanaau. Pedepenaym je, yuHu ce, n3asBao joun
Zy6Jbe moJiesie, HAPOYUTO UMAjyhu y BUJY TaKO BEJIMKY IOJEe/beHOCT OMpad-
Kor TeJia. Joul paHuje, 1992. roauHe, HUje ycneo HU pedepeHayM o JloroBo-
py us lllapnorTtayHa (Charlottetown Accord), Koju ce THUIJa0 CBEOOYXBAaTHUX
pedopmMu kaHajcKor ycTaBHOT cucteMa. KomeHTapuiiyhu pesysataT pede-
penayma o KBebeky, Uejmbepc (Simone Chambers) HaBogU Ja U3HOLIEHE
KOMIJIEKCHUX NHTawka Ha pedepeHAYMCKO H3jallllbaBatbe MTPOU3BOAU
y3HeMUpyjyhu pe3y/TaT: ,Hac Koje cMo mob6eaun“ U ,Bac Koje CTe H3Try-
ouan“ (Chambers 1998, 159). C apyre ctpaHe, roBopehu o atMmochepu npe
rjacama Koja je mospasyMmeBajla OpraHu3oBame ,KoHbepeHIuja“ ¢ [u/beM
pa3MeHe Hieja ¥ cTaBoBa o JoroBopy us lllapsioTTayHa, ayTopka HaBo/iU Aa
je ne6ara Koja je y moueTKy 6usia BpJIO CaZipXKajHa UMaJjia CBe Make apryMe-
HaTa KaKo Ce oJiprkaBarbe pedepeHyMa NpUOIMKABAJIO Aa O ce Ipef, caM
pedepeHIyM je/THO KOMIIJIEKCHO YCTABHO MUTAakb€e CBeJIO Ha 60p6y 6yayhux
nob6esHuKa NpoTuB 6yayhux nopaxenux (Chambers 1998, 159-160).

OcuM pasMulll/bakha O pas3jio3uMa KOjUu Cy JOBeJd A0 TaKBUX pe3ysTa-
Ta ¥ HeMOryNHOCTH NpeBa3uaKeha KpU3e, MOXKe Ce NOCTaBUTH jOIl je/JHO
MUTake — Koja je ysiora pepepeH/lyMa y TAKBUM CHTyalldjaMa U Jia JIU OHU
MOACTHUYY MpeBa3UIaKehe KPU3e WIM Cy KaTaJlHu3aTOpH joll NyOJ/bHUX IO-
Jaena?

C npyre ctpaHe, pedepeHAyMCKO OAJYYHMBale He MOpa HYXHO OUTH
n3pa3 BehHnHCKe JeMOKpaTHje aKo ce CIIPOBO/H Y CJI0KEHOj IPOLeAyPH Koja
yBaXKaBa YMHEHUIY Jla je3udKa UJIM BepcKa 3ajeJHULA KOja je y MatbUHU Ha
MpeM IJIAaHY YUHU BehMHY Ha yXeM IJIaHy MOJUTHUYKO-TEPUTOPHUjaJHOT
opraHusoBama. Haume, cefamieceTux rofguHa NpouLior BeKa yCTaBHU CU-
cteM llIBajuapcke je M3MeweH Kako 6U ce oMoryhusjo Ja HacTaHe HOBU
KaHTOH. [[puMeHOM c/i0XKeHe eMOKpaTCcKe NpoLeAype, Koja je yK/byduBaJa
1 T3B. KackajHe pedpepenayme (Fleiner, Basta Fleiner 2009; BugeTu u:
Jovanovi¢ 2007), o6pa3oBaH je 3aceb6aH KaHTOH TaKo IITO je Jypa u3/jBojeHa
13 kaHToHa bepHa.
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[Ipupona pedepeHsyMa je c0XKeHa, a Herosa yjora UsasvBa HeMasle
Hecyrjaacule. Jlok jefHU ayTopu HaBoJe Ja je pedepeHJyM HealeKBaTHO
CPeJCTBO y MOAe/beHUM JpYIITBMMA KOje MOXKe Jila M3a30Be joll Ayb6Jbe
nojiesie, Apyru Cy HeIITO ONTHUMHUCTUYHU]U Y TOTJeJly HeroBe NpUMeHe
(McEvoy 2018, 3). Yo6uuajeHO UCK/byYele MalbHUHCKUX Ipyna y YyCTaBOT-
BOPHOM IIOCTYIIKY Y3MMa Ce Ka0 OCHOBHHU HeJloCTaTaK M KaMeH CIOTUlakba
TOT MOCTYIKa JoHollewa oaayka (McEvoy 2018, 3). CainyHo pe3onyjy Bat-
sep (David Butler) u Penu (Austin Ranney), Koju HaBoJie /ja 6all 3aTO IITO
ce nyteM pedepeHyMa He MOTY ,MEPUTH" apryMeHTH, OHHU MOTYy OUTH
OTIaCHHjU 110 IpaBa MalbUHCKUX I'PyNa Of OJJIy4YHBakba y NpeACTaBHUYKUM
TesuMa (HaBezeHo nmpema Lijphart 1999, 231). JlajoxapT, ,oTan” Teopuje
KOHCOIMjaTUBHE JeMOKpaTHje, HUje UMao KOXepeHTHE CTaBOBe 0 pedepeH-
AyMmy. Mako je ykasuBao Ha TO Jj@ Taj MHCTUTYT UMa NPUPOAY CBOjCTBEHY
BehHMHCKOj JleMoKpaTHjy, pedepeHAyM ce, IpeMa HEeroBOM MHUILIbEHY, He
MOXe CMaTpaTH eJleMeHTOM HU BehMHCKe HY KOHCOLMjaTUBHe JleMOKpaTHje
(Setdla 1999, 78-79; Vatter 2000, 184-185). Haume, y niypaaHUM ApyLIT-
BUMa BJIaJlaBUHa BehMHe, Ka0 M NPHUHIMUINA W MeXaHHU3MH BehHHCKe
JleMOKpaTHje OMacHH Cy jep TPajHO UCKJbyuyjy MawHuHe (JlajnxapT 2003, 96;
Qvortrup 2018, 177). TakaB cTaB Cy KacHHUje NOTBPAUIU GpojHU ayTopu. C
JlpyTre CTpaHe, MOXe ce NMOCTAaBUTH NMTake 1ITa je aJTepHaTUBa pedepeH-
JIYMCKOM OJi/lydyHBamby. YejMbepc HaBOAM Ja je y MOJe/beHUM JpyLITBUMA
K/by4HO noctuhu komnpomuc. OHa cMaTpa Aa je pedepeHAyMCKY aTMocde-
py HOXe/bHO 3aMEHUTH CTBapameM jaBHOT NPOCTOpa Y KOMe ce MOry ap-
TUKy/nUcaTy pasanduTy uHTepecu (Chambers 1998, 158). Mehytum, uma u
ayTopa Koju HaBOJe Jia ce yIpaBo pedpepeHAyMOM MOXKe MpeBasuhu Kpusa
y KOHCOLMjaTUBHUM JileMOKpaTHjaMa, YKOJHUKO MMa oApeheHe KBajiuTeTe
(Qvortrup 2018, 177; Fleiner, Basta Fleiner 2009, 525).

[llupe mocMarpaHo, MUTakkbe je Aa Ju GpparMeHTHCAHO JPYLITBO MOXe
OUTH yjeAUIbeHO JOJaTHUM MOJUTHYKUM M NMPaBHUM HHCTPYMEHTHMa U
nponeaypama (Fleiner, Basta Fleiner 2009, 512). Jla iu je pedepenaym y
jelHOM TaKBOM JPYLITBY CPeACTBO pa3jefirbaBatba WU YIPaBoO ,aaaTKa”
YHjOM Ce NMPABUJIHOM NpUMeHOM cyko6 Moxe npeBasuhu (Fleiner, Basta
Fleiner 2009, 525)?

Y 1eHTpy NaXKibe 0BOTa pPajia je MUTame MOTYNHOCTH OpraHU30Bakba pe-
depenayMa y cucTeMrMa KOHCOLMjaTUBHE JeMOKpaTuje. Y THUM CHCTEMHU-
Ma ce MoApasyMeBa Ja oAJy4yjyhyu NpUHLIUI HUje BJaJlaBuHa BehuHe Beh
MoryhHocT Aa mwto Behu 6poj pa3IMYMTHUX rpyna BPIIM BJACT, y YCJIOBUMA
[10/1e/b€HOCTH JPYLITBA 10 pa3/IMYMTHUM ocHOBaMa. [IpeMza nocroje u Tep-
MUHOJIOIIKE U NOjMOBHE paclipaBe Kako Tpeba 03HAYUTH TaKBe CUCTEME,
OCHOBHA IpeMMUCa je J1a BJACT He MOXe Jja Ce BPLIM Kao MPOoCT 36Up BOJba
Y Ja JleMOKpaTHja Mopa Jia MoYMBa Ha apryMeHTHUMa, a He caMo Ha Mohu u
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Ha mracoBuMa (Sunstein 2001, 7). U Mazia TakaB cCUCTEM MOXe OUTH OLleHeH
Kao MoKeJbaH y APYLUITBMMA KoOja Cy MoJie/beHa, a OHA Cy y BeNHUHHU, YUHH Ce
Jla je OH U HyXaH.

Hajnpe he 6uTH pasMoTpeHH MojaM KOHCOLIMjaTHBHE [JileMOKpaTHje U
HBeMy OJINCKH KOHLENTH, KOjU MOYMBAjy Ha UCTO] IOYeTHOj peMucH. [loToM
heMo nokywartu JAa ofpeJuMo NPUPOAY UHCTUTYTa pedepeHAyMa, alu He
HBeroBuM JleprHucameM Beh yKasWBambeM Ha HeroBe K/bydyHe HeJoCTaTKe
Y3 yIJla KOHCOLMjaTUBHE ieMOKpaTHje U, I0C/AeJUYHO, Ipe/arambeM Hayu-
Ha BUXOBOT NpeBasuiaXerba. Y TpeheM Jiesly ce HacTaB/ba C aHAJU30M pe-
depeHsiyMa, a1 Ha OBOM MeCTy Kpo3 cBe dase Tora npolieca, y3 Kopuinhemwe
NpaKTUYHUX OpuMepa. TM NpuUMepu HHUCY CaMO OHM KOjU JoJlase U3
KOHCOIIMjaTHBHUX ZIeMOKpPATHja, ¥ TO ypaBo 360r YecTe NpPeTIOCTaBKe Ja je
pedepeHayM HeCIOjUB ¢ KOHCOLUjaTUBHOM [IeMOKPATHjOM, Te TaKBUX MPH-
Mepa ¥ HeMa JI0BOJbHO. 3aTO CMaTpaMo Jia Cy peJieBaHTHH CBU OHU IIPUMEPH
KOjU MOTY MOCJIY>KUTH Kao ,MaTepHjaa” y npolecy yCTaBHOI MHXeHepHHIa
jelHOT Hau3IJie[ TUIUYHOT MHCTUTYTa BehHHCKe JeMOKpaTuje, aju y Ho-
BUM U JipyrayujuM ycioBuMa. Ha kpajy, k/byuyHe KpUTHKe pedepeHAyMa U
Moryhu ofrosopu 6uhe ucnutranu Ha npumepy Kanaze 6yayhu fa cmaTtpa-
MO Ja Cy y TOM C/Iy4ajy MOCTaB/b€HA CBa OHA MHTama Koja Cy 3Ha4ajHa 3a
opraHusoBame pedepeHiyMa y 0/ie/beHUM APYIITBHMA.

2. KOHCOLUUJATUBHA AEMOKPATHUJA — MOT'YRU OAIOBOP 3A
CABPEMEHA (NOAEJbEHA) APYLWUTBA

Y UeHTpy TpaJHLUOHAJHEe Teopuje JpKaBe GUJIO je NUTame ,J06pe
Biae". JlaHac ce npes TeopHjy ApXaBe MOCTAB/bAjy MHOIO KOMILJIIEKCHH]jA
nuTamwa. Kao nocieauna riaobanusanuje, npeko 95% cBeTcke nomysanuje
)KUBU y MYJTUKYJITYpaJHUM Jip’)kaBaMa y KojUMa IOCToje Iojese I0
OpojHUM JMHMjaMa (eTHUYKOj, KYJTYpHO], je3u4Koj, pesurujckoj). Otyzaa
je mUTame Kako Jp)kaBe Mory U Tpeba ga ce ,60pe“ c TAKBUM pasJjHKa-
Ma (Fleiner, Basta Fleiner 2009, 510). MyaTuky/ATypasHa JpaBa cTBapa
6pojHe U3a30Be U 3a IojejuHe NpaBHe HHCTUTYTe. 3aTO je HEONXOJHO Ja
ce npoHahy TakBM MHCTPYMEHTH Koju he 06jacHUTH He caMo IUTa je J0o-
6po 3a cBe y Jp:kaBU Beh 1ITa je 706pO 3a CBaKy 3ajeJHULY Y OKBUPY Ibe.
Camo Tako he ap>xaBa ce6u 06e36eJUTH JIETUTUMUTET jep he y CynpoTHOM
BehrHa yBek nperyacatu MmawuHy (Fleiner, Basta Fleiner 2009, 513, 520-
521).

Ha Tpary Tor ayanurtera - BehuHa v. MawbKiHa - Tpeba IPUMETHUTH Ja je
y ,CpLY" AeMoKpaTuje npuMeHa BehuHckor npuHnumna. Yecro ce (Heonpas-
JlaHO) JIeMOKpaTHja U BJIaZlaBMHa BehuHe usjegHadaBajy. Jla 6u Morao ga

314 Axanm MNdb 2/2024



MoryhHocTn pedepeHayma y KOHCOLMjaTUBHO] AEMOKpaTHjU

ce CTaBM 3HaK jeJJHAKOCTH HM3Mely mbUX, HEONXOAHO je Aa cy ApYyLITBa pe-
satuBHO xoMoreHa (Jlajnxapt 2003, 96), a TakBUX JpylLITaBa roTOBO U Aa
HeMa. HapaBHO, MHTeH3UTEeT pasJ/vKa, 10 eTHUYKOj, je3UYKOj, PEeJIUTHjCKOj
WA KyJTYPHOj JIMHUjU, HUje YBEK HCTH, aJd aKo y3MeMO y 003Mp OHa
JIpyLITBa Koja Cy TakKo Mo/ie/beHa Jja BJaJlaBuHa BehrHe NPaKTUYHO 3HAYU
JUKTaTypy BehuHe, MoxkeMo pehu fAa cy HwUMa NOTPe6GHU MOCEOHU Mexa-
HU3MU KOjuMa ce mpeBa3usiase nogeJse (Jlajmxapt 2003, 96).

Jeman moryhu Mopesn ypeherwa TakBUX JpylLITaBa HNOHYAHO je ApeHT
JlajixapT y CBOjOj TeOpHUjU KOHCOLHMjaTUBHe AeMokKpaTuje. OH je, HauMe,
JleMOKpaTCKe CHCTeMe IIOZleJIM0 Ha OHe y KojuMma nocToju BehHHCcka
JleMOKpaTHja M OHe Yy KOjuMa Ce IpUMemyje MoJes KOHCOLUjaTHBHE
JeMmokpaTuje. [losasHa Tauka TOr pas/iMKoBama 6usa je JIMHKOJIHOBA
(Abraham Lincoln) pebuHunyja neMokpaTuje Kao ,BJjaJlaBUHe HApoJa, Of,
CTpaHe Hapoja U 3a HapoA“ M3 Tora cieju nuTame 4uje UHTepece Bjaaja
(government) Tpeba Aa 3a/0BOJbM KaJia Ce M0jaBe MPOTUBPEYHHU HHTEPECH.
Moryhe je nonyguTH Ba 04roBopa: HHTepec BehuHe WM HHTepec HajBeher
Mmoryher 6poja seyau (Lijphart 2008, 111-112). M3 Tora mpou3s;iase JBa
MoJiesla JleMOKpaTHje: BeNWHCKHY, KOjU NMOJMTUYKY BJIACT KOHLIEHTpHUILE y
pykama BehuHe, U KOHCOI[UjaTUBHHY, KOjU MMOKYIlIaBa fja oMoryhu mto Behem
6pojy pasinuuTHX rpymna Aa Bpuie BaacT (Lijphart 2008, 112). JlajuxapT Te
Mo/JieJle aHaJIU3Mpa HaBoheweM KpUTepHjyMa pas/ivKoBamwa. OH je youuo
JleceT KapakTepucTuka (Koje HasMBa BapujabJjiama) npejcTaBbajyhu ux
Kao AUXOTOMHUje, OAHOCHO ,KOHTpAcT" u3Mehy BehrHCKe ¥ KOHCOLIUjaTUBHE
JeMokpaTtuje. OHe cy nozie/beHe y ABe fUMeH3uUje. [IpBa ce Tu4e opraHusanyje
M3BpILIHE BJACTH, CTPAHAYKOr M U3060pPHOI CHCTeMa U CacTOju Ce Of MeT
BapujabJ/IM: KOHIIEHTpallMja U3BPIIHE BJIACTH Y KAaOMHETY KOju YUHH jeJHa
CTpaHKa HaCynpoT 3ajeJHUYKOM BpLIekY U3BPILHE BJACTH IYTEM IIHUPOKUX
KOaJIMLMja; OJHOC M3MeDy M3BpILIHE U 3aKOHOJaBHe BJIACTH, Y KojUMa je
W3BPILIHA BJACT JOMMHAaHTHA HACyIpOT HBbUX0BOj PaBHOTEXH; IBOCTPaHAYKH
CUCTeM HaCylnpoT BMILEeCTPaHAYKOM CHUCTeMYy; BehMHCKM M360pHU CUCTEM
HacynpoT NpONOPIMOHAJHOM HU360PHOM CUCTEMY; MJIYyPaTUCTUYKU CUCTEM
VHTepeCHUX rpyna HacynpoT KOOPAWHUCAHOM M KOPNOPAaTUBUCTUYKOM
CUCTEMY MHTepeCHMX rpymna. /lpyra guMeH3Hja je yIVIaBHOM IOBe3aHa ca
KOHTpacToM u3sMeby desiepasHOr ¥ YHUTApPHOT Ap)KaBHOI ypehemwa U by
Takohe 4MHM meT Bapujab/y: YHHTapHa JpiKaBa HacynpoT ¢eepasHoj
Jp>KaBY; KOHIleHTpall¥ja 3aKOHO/AaBHe BJIAaCTH Y jeJHOJJOMOM INapJlaMeHTy
HacynpoT eraJiIMTapHOM 6HKaMepaiu3My; MEKH YCTaBM HAaCynpoT YBPCTUM
yCTaBMMa; CylpeMaTHja napJjaMeHTa HacynpoT yCTAaBHOCYACKOj KOHTPOJIH
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3aKOHa; I|eHTpa/He OaHKe Koje 3aBHCe OJi M3BpLIHE BJIACTU HACYIpPOT
He3aBUCHUX LIeHTPAJHUX 6aHaKa (JeTa/bHO 0 ToMe BHJeTH: Lijphart 1999,
3,10-21, 34-47).

Teopurja KOHcOLMjaTUBHe [ eMOKpaTHje Yy OCHOBM IOYMBA Ha 4YeTUPHU
OpraHu3alMoHa MPUHIUNA: WIHMPOKe KOoalHldje, ayTOHOMHja CErMeHaTa,
nponopruoHasHoct u moryhHoct Beta (McGarry, O’Leary 2006, 43-44;
MusocaBsbeBuh, [Tomosuh 2019, 215). OcHoBHa mpeMHuca Te TeOpHje jecTe Ja
JIpyIITBA Koja cy y6OKO NoJie/beHa MOTy ia TpeBasnbhy npob6ieMe IpUMeHOM
ofpehenux MexaHusama. /la 64 ce jelHO APYLITBO CMaTpaso MOJe/beHUM,
cMaTpa JlajnxapT, HEONXOAHO je YCTAHOBUTH y KOjUM CerMeHTUMa JpylITBa
NIOCTOjU TOAesa M KOJMKO JbyAW NMpUNaZa CBAaKOM of THUX JesoBa. OcuM
TOra, Mopa /a IOCTOjU jacHa rpaHMIla M3Mehy MOJUTHYKHUX, APYIITBEHUX
Y eKOHOMCKUX JiMHHUja nopese (BufeTd Andeweg 2000, 519). KonavHo,
JlajnxapT “cTUYe a Cy BaKaH KPUTEPHUjyM U NOJUTUYKe NapTHje, OGHOCHO
noJpuika ogpeheHUM mapTHjaMa Kojy UM NpyXKajy pasau4uTe ApPYLITBEHE
rpyIne, Ipy 4eMy y TOj MOAPLIIM HeMa BeJUKUX ociuaanyja (Lijphart 1981,
356).

Jpyra ocHoBHa npeMuca JlajixapToBe TeopHuje jecTe JAa je JeMOKpaTHja
prima facie BnajaBuHa BehHHe W Ja M3 Tora Npou3Ja3d Jia LieJOKYNHO
JPYLUITBO MpHUXBAaTa OJAJIYKe NMOJUTHYKE BJACTH KoOja ce ylmpaBo BehMHOM
u Jgerutumume. C Jgpyre cTpaHe, aKO ce NpPUXBAaTU Te3a O ypehemwy
JpYyIITBAa Ha KOHCOLMjaTUBHUM INpPUHIMINMA, W3 TOra Npous/jasu Ja
JIeMOKpPaTCKM MeXaHHU3MHU cajila MMajy GUTHO Jpyrauyujy CaJpKUHY — OHU
MOYMBAjy HAa NpUHLUNY KoHceH3yca (Lijphart 2008, 111). Taj KOHIENT YUHU
peJieBaHTHHM U YMIbEHHUIA Jla je KOHCOLMjaTUBHA JileMOKpaTHja npepac/ia
Y3 JI0NyHe JeMOKpaTCKOj TeOopHuju Koja je Texusna Aa objacHU pasJiore
CTabUJIHOCTH ¥ HEKOJIMKO MaJIMX eBPONCKUX Jip>KaBa y HOPMATUBHY TEOPH]jy
KOHCOLIMjaTUBHOT MHXKewepuHra (consociational engineering) y npakTHU4YHO
CBUM Jy60KO noJie/beHuM JpymiTeuMa (Andeweg 2000, 517).

[Topene feMokpaTHje cy 6pojHe M rOTOBO HeuclpnHe. HecyMmbUBO je Aa
MeDhy pas/MYUMTUM TUNOBHMMA JeMOKpaTHje NOCToje OpOjHe pasjMKe, aju
OCHOBHA HJeja je Aa ce y ofpeheHUM [eMOKpPAaTCKUM CUCTEMHMa OJJyKe
He JlOHOCe caMO NpUMeHOM BehMHCKOr npuHLMNa Beh Jja nocToje U 6pojHU

1V cBOjuM ,paHHM pajjoBUMa“ OH BPIIM HOPMAaTHUBHY aHAJU3y Y TMOKylIaBa Ja

MOHYJM WHCTUTYLMOHAJHO pellere 3a NojesbeHa ApywTBa (MoceGHO BHUAETH
Lijphart 1968; 1975; 1977), n0K ce KacHUje IOCBETUO EMIMPHUjCKOj aHATU3U. Y TOM
cmucay Buzetu Lijphart 1984, y kome aHann3npa BehMHCKe ¥ KOHCOLMjaTUBHE CH-
cTeMe Ha NpUMepY ABaZeceT jeiHe ApxkaBe. Y apyrom uszaamy (Lijphart 1999), on
je aHaIM3y NPOIIMPHUO, TAKO Ja ,y30paK” YMHU YKYIIHO TPUJECEeT IIeCT ApKaBa. Bu-
netu jour u Lijphart 2004, rae npezaJsiaxe ycTaBHA pelleha 3a Mo/ie/beHa JpYLITBa.
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JPYTH MeXaHW3MHU KOjU IITHTE MpaBa Pas3jIMYMTHX Tpyna y ApxkaBu. Ha
OBOM MECTY Tpeba noceGHO IMIOMeHYTH I10jaM JieJInbepaTUBHE JJeMOKpaTH]e
Y Be3e Koje mocToje u3MeDhy He W KOHCOLMjaTUBHe AeMokpartuje. Tako,
Xenp ucrtude Ja je JeqnbepaTHBHO [IOHOLIeHe OJ|JIyKe HAaYWH HeHOT
JIETUTUMUCaa. [lOJTMTUYKA JIETHTUMHOCT Ce He OCTBapyje NMPUMEHOM
BehMHCKOr npuHIUIa per se Beh HaBoh)eweM jacHUX pasJiora v 00jallibermna.
Tako ce y mpouecy [Jenubepalydje TpUBaTHa ONpeJie/berba MPETBAPaAjy
y craBoBe jaBHocTu (Held 2006, 237). 3ampaBo U JesunbGepaTHBHA
JleMOKpaTHja HaCTOjUu /A V jaBHOj AebaTH oNpaBja pa3jiMuUTe MOJUTHUKE
apryMmeHTe U To 6e3 Hajr/acaBama. Ha ToM MecTy cy yo4/bHBe jacHe Be3e
usMebhy fBa KoHIenTa. KoHconujaTUBHA leMOKpaTHja UCTO TaKO MOKyLIaBa
Jla Hahe KOMIIPOMHMC, a/IK HE Kao Cpefiibe peliere Beh Kao ,McrnperoBapaHu
cropa3yM“ y KojeM he cBaka cTpaHa ,M3ryoUTH" Ha jeTHOM, a ,JJOOUTH" Ha
Apyrom nutamy (Andeweg 2000, 512). Ona ce, jakJie, 10jaB/byje Kao Jiek 3a
npobJsieMe BehuHcke aeMokpartuje (Setdld 1999, 2), koja mokasyje GpojHe
c1aboCTH y CaBpeMeHUM JpxaBama. /[[pyruM peyuma, cMaTpaMo Ja HeMa
KOHCOIMjaTUBHE JleMOKpaTHje 6e3 mpolleca Jerubepalyje yuja ce CylITHHA
orjie[ia y TOMe /la OJJIYKa HU O je/lHOM BaXKHHUjEM MUTAHy He MOXe OUTH
JIOHeTa caMo 3aTo LITO je 3a Wy Iacajia BehuHa.

Pedepenaym ce o6M4YHO cxBaTa Kao CPeCTBO HENOCPeAHOT M3jallmba-
Bama 6upava MyTeM [Jlacama O 3aKOHHMA U JPyruM NUTakbUMa BaXKHUM 3a
3ajegHuny (Joeuuuh 2006, 3). Kaga ce 6upadyu HenocpefHO U3jallikbaBajy o
HEKOM [IMTamy, OHU Hajuelrhe Mopajy Jia ce onpefesie u3Mehy fBa oAroBopa.
MebyTum, fa Jiu TakaB UHCTPYMEHT OAroBapa 3aXTeBHMMa KOHOCLIHUjaTUBHE
JleMOKpaTHje UJIH je OH HY>KHO Cpe/ICTBO Beh1rHe KojuM ce yrpoxkaBa MawbHUHa?
Ja nu pedepeHyM Moxe Ja Oy/le KOHCTPYHUCAH TakKo Ja oAJiyKa Oyje
,CBEOOYXBaTHA", OAHOCHO Ja 06yXBaTHU HpeJCTaBHHUKE CBUX peJeBaHTHHUX
APYLWITBEHUX Ipyla, WITO je IOJIa3Ha IpeMuca Teopuje KOHCOLUjaTUBHE
nemokpatuje (Andeweg 2000, 512)? /la 6ucMO 0rOBOPHJIM HA OCTaB/beHA
NUTama, y HacTaBKy heMo nokywartu Jja o6jacHUMo npuposa pebepeHyma
yKa3uBamweM Ha Moryhe npefiHOCTH U MaHe TOT UHCTUTYTA.

3.NMPUPOAA PE®EPEHAYMA

Y XIX Beky je Ha TekoBMHaMa ®PpaHIycke peBOJyLHje yBeJeHa
npeJCTaBHAYKA JEeMOKpaTHja, NIpU 4eMy ce caJp>KMHA TOT MOJUTHYKOT
pexxrMa pasJidKyje of, ApyultBa o Apywtsa (JoBuuuh 2006, 3). Of apyre
nosioBuHe XIX Beka, a HapoyuTo y XX BeKy, UCTOBPEMEHO Cy pa3BUjaHU
M MexaHU3MHM HellocpeJHe JieMOKpaTHje momnyT pedepeHyMa, HapoJHe
MHULMjaTUBE W uMIepaTUBHOr MaHjgata (Jouuuh 2006, 3). HakoH
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Jpyror cBeTckor parta ,ILIypajusanuja‘ ApyliTasa je IocTajJa Hapo4UTO
WHTEH3UBHA, I1a je 0 MOJeJMMa 3a TaKBa JIPyIITBA [I0YeJO Ja Ce TOBOPU
HelITo KacHUje. TaZja cy ce 0TBOpUJIa HOBA NUTaka Te Ce U MOIJIe] Ha HEKe
MHCTUTYLMje, YKbydyjyhu u pedepeHayM, IpoMeHHUO.

[Toce6HO BaXKHO NMHUTabE jeCTe Koje Cy KapaKTepHUCTUKe pedepeHAyMa,
aKO Ce OH IOCMATpa y KOHTEKCTY KOHCOLMjaTUBHe AeMokpaTHje. [Ipe cBe-
ra, TUMe Ce U3 aHa/IM3e HCKJ/by4dyje BeJMKH O6poj pedepeHayma. AHaiu3a U
3aKJby4lld KOjU Ce HyJle Y OBOM pajJly He MOTYy Ce OJIHOCHTH Ha CBaku Beh
Ha oHe pedepeH/iyMe KOju ce y BeJMKOj Mepy THYY YCTaBHHUX NMTama. 3a-
npaBo, npegMeT pedepeHJyMa KOjU Ce 4eCcTO HaBOJe Kao NpUMepH jecy
YCTaBHOUJAEHTUTETCKA NUTama. Koje cy KapaKTepuUCTUKe U KaKBa je NpHu-
pojia pedepeHayMa, Moryhe je OTKpUTH aHAJM30M apryMeHaTa Koju ce y
TEOpHjU 0OGUYHO HABO/le KAo MPeJHOCTU UM MaHe TOT UHCTPyMeHTa Helo-
CpeJiHe ieMOKpaTHje.

Kao HajBeha BpegHoCT pedepeHiyMa HABOAU ce TO IUTO HeroBa MpuMe-
Ha 3aMpaBo 3HAYM NMPUOGIIIKABakbe CYLITUHCKO] IEMOKPATHjU. Y e TUMOJIONI -
KOM 3Hayemy, leMOKpaTHja jecTe BJaJlaBHHa Hapoja (1 To BehuHe Hapoa),
C TUM LITO je OBJie TO 3HAYeme U JIOCJI0BHO NpUMemeHo. Pedepenaym ce
06MYHO pa3yMe WJIM BUAM Kao riac Hapoga. [Ipe cBera, pebepenayMm nma
byHKIMjy eruTuMU3anyje. HavMe, HapoJHU NpeACTaBHULM Cy U3abpaHU
Jla IOHOCe CBaKO/HEBHE MOJIMTHYKe O/I/IyKe, aJld HUCY oBjalheHu (MM He
6u Tpebaso fa 6yay) Zia AOHOCe OJJiyKe O MUTawkbUMa o Hajseher 3Havaja
(Hamon 1995, 50-51). Ocum Tora, 4ecTo ce MojaB/byje HecarJIaCHOCT U3Mehy
BoJbe BehrHe Hapoza, ¢ jeHe CTpaHe, U OHOTA LUTA CY OJJIYYUJU HapOJ-
HU NpeJCcTaBHULY, ¢ Apyre cTpaHe (Setdld 1999, 14-17). Pedepenaym nma
n yHKUHMjy KOHTpaBJsacTH (contre-pouvoir), BJACTA CyHpOTCTaB/bakba.
Hako ce MOTy ycIOCTaBUTH Pa3JUYUTH MEXaHU3MH OAJYIMBaa, HAPOYH-
TO y APYLWITBUMA Koja cy nojesbeHa, pebepeHyM ce 4yecTo IocMaTpa Kao
MoryhHocT Jia ce rpabaHy cynpoTcTaBe akTUMa 3aKOHOZaBHE BJIaCTH — OHU
Ta/la HajHenocpeJHUje Bplle BaacT. llltaBuie, rpahanu ycroctas/bajy pas-
HOTEXY Y OJHOCY Ha ITpeJiCTaBHUKE KOje Cy paHUje U3abpasii U TAKO [0CTajy
neHTap oAaay4duBawa (Hamon 1995, 52-54). KonayHo, ynpaBo pedepeH-
JIlyM MOXe Jla TOMOrHe U Y QYHKIMOHUCaY MIpe/iCTaBHUYKE JleMOKpaTHje.
[TomwrTo cBa B/AaCT A0J1a3u Of HAPOZA, YMHU Ce JIOTUYHUM /Jia OHA MOXE U
Jla pelln cykobe n3aMehy oHUX Koje je u3abpana. Taga pedepeHAyM mMa
¢yHKUMjy apéutpaxke (Hamon 1995, 55).

MebytumM, Ay6/be pasMull/barke 0 pedepeHIyMy MoxKe INOKasaTH U
Heke HeroBe cjaboctd. HadesHo, mocToje ABe BpcTe KpUTHKa ynyheHHX
pedbepenymMy: mpBa JIMHUja KPUTHKE je OHAa Koja ra NMOTIOYHO ofbalyje
Kao CpeACTBO JOHOLIeWwa OAJyKa, cMaTpajyhm ra HeAeMOKPaTCKOM
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QJITEPHATUBOM NpeACTaBHUYKOj Jemokpatuju (Tierney 2012, 22).
MebyTtum, nutupajyhu [le Man6epa (Raymond Carré de Malberg), Ksoptpyn
(Matt Qvortrup) HaBonu Ja pedepeHJyM 3alpaBo U HUje CYNPOTCTaB/bEH
npeACTaBHUYKO] JeMOKpaTHju Beh ja je eHa JiornyHa jonyHa (Qvortrup
2005, 11). C pgpyre cTpaHe, MMa ayTopa KOjU HadyeJHO NPUXBaTajy
pedepeHayM Kao ,aTpaKTUBHO" CPEJCTBO JOHOLIEHA OJIyKa, Y3 orpaay zAa
[I0CTOje 3HAa4YajHU NMPO6JEMHU C KeroBoM NMpakTUYHOM npuMeHoM (Tierney
2012, 22).2

Te kpuTuke ce y Teopuju ynyhyjy pedepeHAyMy Ha OMNIUTEM HHUBOY,
6e3 003upa Ha APYIITBEHHW KOHTeKCT. byayhu ga ce mocraB/ba NmuTambe
MoryhHocTH pedepeH/iyMa y KOHCOLMjaTUBHUM JleMOKpaTHjaMa, IMOTeH-
[[MjaJIHe HeJIOCTATKE je HEOMXOAHO Pa3MOTPHUTH U3 MePCIEKTUBE NMO/Ie/bEHUX
ApywtaBa. To he 6GUTH yuyumbeHO aHanMM30M CBUX dasa pedepeHAYMCKOT
npoiieca, y3 yKasuBambe Ha OHa MeCTa Yy TOM Ipoliecy Koja Cy of 3Hadaja
Zla 6 ce J06M0 OJIrOBOP HA MHUTAaKE J1a JIM pepepeHayM 10 CBOjoj MPUPOIU
0/iroBapa Mnojie/beH’M JpyLITBUMA.

4. PA3E PESEPEHAYMCKOI MPOLIECA

[IpBa ¢dasa je nokpeTramwe nocrynka. PepepeHsaym Mmoxe 6UTH 06aBe3Ha
¢daza y JoHoLIewy HEKe OAJYKEe U Ty ce OOUYHO HE I0jaBJbyjy HapOYHU-
TO cnopHa nutamwa. C Apyre cTpaHe, pedpepeHAyM MOxKe OUTH MOKPEHYT
Ha OCHOBY HapoJHe WHHUIMjaTHUBe U TaJa je HEONXOJHO OATOBOPUTH Ha
HEKOJIMKO nuTamwa. AMoH (Francis Hamon) uctude ga $asa nmokperama
pedepenayma ono3no uma tpu ,noadasze”. [IpBa je T3B. mpejMMHUHApHA
daza, [pyra NpuKyIJbame NOTNHCA, a Tpeha npoBepa 6poja NPUKYI/bEHUX
nornuca. Y npBoj ¢asy NMOKpeTawa MOCTYIKa, ¥ KOHTEKCTY OBOT paja,

2 CraB mpema pedepeH/yMY y BeJIHKO] MEpHU je YCIOB/LEH U ,H/E0JI0MKOM [0-

3unujoM”, Haume, TupHM yKasyje Ha /iBe IeMOKpATCKe Tpajulidje U HBbUXOB OLHOC
npema pepepeHyMCKOM HauKHY JOHOLIEHA oAyKa. Tako, ¢ jefiHe CTpaHe, TOCTOjU
nosvuyja Jubepaarama - 3a Jubepase, HajBaXKHUja BPeJHOCT Cy OCHOBHA IpaBa
KOja Cy 3aCHOBaHa Ha BPXYHCKOj BpeIHOCTH UHAUBUAYaIHe ca1o60oze. OHU cy 4ecTo
,yIUTalleHu" oJ NONMyJIMCTHUYKUX NMOJIMTHKA, N4, CJIeACTBEHO TOMe, 3ay3UMajy He-
raTHBaH cTaB npema pedepenaymy. C aApyre crpaHe, rpahaHcku peny6JMKaHU3aM
(civic republicanism) CKJIOHUWjU je UHCTUTYLMOHAJIN30Baky MexaHHW3aMa aKTHBHE
napTULMNanyje rpahaHa Kao OCHOBHOM JEeMOKPAaTCKOM HPHUHLHUILY, jadajyhu Ha-
ponHOo camoonpebewe (popular self-determination) (Tierney 2012, 20). Moxe ce
3aKJ/bYyYMTH [Ia je TO U pa3JIor TaKo BeJUKHUX pa3MUMOMJIXKera Y CTaBy IpeMa pe-
depeHyMYy - OH je 3anpaBo ojpeheH UeoN0IKUM IPUCTYIIOM O CBPCU U 3HAYEHY
nemokparuje (Lord 2021, 32). O Be3u usmehy pedepenayma u pa3imauThX UJ€0-
JIOLIKUX MO3ULMja BUeTu: Josuunh 2006, 27-28.
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3Ha4YajHO je muTame ¢opmysalvje pepepeHAYMCKOT MNHUTaka. YKOJIH-
Ko je ped o pedepeHAyMHMa KOjU Cy MOKPEHYTH Ha OCHOBY HapoJHe
WHHUIMjaTUBeE, TaJla ce yobuuyajeHO o6pas3yje UHULUjaTHUBHU OAOOD UUjU
je OCHOBHM 3ajaTaK Jia NPUKYNH J0BObaH 6poj nmornuca. UcToBpeMeHO
ce MOJHOCHU U mpejJor pedepeHgyMmckor nutawa (Hamon 1995, 31-35).
HauuH werosor ¢opmMmy/rcama je U3y3eTHO BaXkaH y M0Jle/beHUM JPYIIT-
BHUMa, 112 je y BE3U C TUM BAXKHO Pa3MOTPUTH U MOTYNHOCTH KOHTPOJIE TOT
nuTama. PasHU 06JMLM TakBe KOHTpoJsle yMHe $opMasjHa OrpaHUYEHa
pedepeHayMa, LOK NOCTOje M MaTepHjajiHa, OHJAA KajJa ce 3abpamyje Aa
ozZpebeHa nmuTama yonuTe 6yAy npeaMeT pedpepeHAYMCKOr OfJydUBamba
(Moeckli 2021, 6). ijpyra ¢asa y opraHusanuju pedepeHjyma jecte pe-
depengyMcka kamnama. OHa, mpeMa AMOHOBUM pedynMa, Mopa OUTHU eJy-
katuBHa (Bugetu Hamon 1995, 35-39), a y oBOM pajJly ce U3HOCH Te3a
Jia je apyra ¢asa pedepeHAyMcKOr Ipolieca y HoJe/beHUM ApyLITBUMA
Haj3HavajHMja. OCHOBHA KpUTHKaA ynyheHa pedepeHIyMy U3 NepCleKTUBe
nojie/beHUX JpyIlITaBa TUYe Ce U30CTaHKa JeubepaTUBHOCTH, Te he Tak-
Ba Te3a KacHMje 6uTH UcniuTaHa. Tpeha da3za je riacame. Y ToM cTagujymy,
3a noJie/beHa ApYLITBA Haj3HA4YajHUja Cy NUTama KojoM ce BehMHOM /0-
HOCH OZJIyKAa U KaKaB je MO0JI0XKaj MalbHHA Yy pedepeHyMCKOM MPOLECY.
KoHayHo, yeTBpTa ¢asa moapasymeBa KOHTpPOJYy, peMJa Ce KOHTpoOJa
npoTexe Kpo3 uuTaB pedpepeHayMcku npouec (Hamon 1995, 39-48).

4.1. PedpepeHAYMCKO NUTaHe

JenaH on HauMHa /a ce yTU4Ye Ha UCXoA pedepeHayMa jecTe popMysucarbe
pedbepengymckor nmuTama. OHO MOXXe OGUTH TaKBO Jla 30ymyje Oupaye U
Jla OHU YOTIITE HUCY CBECHU LITA HUXOB IVIAaC 3HAYH, YUMeE ce NPaBo IJa-
ca obecmunbaBa. PopmMysnncame NUTamka NPETXOAHU TJIACalky O HEMY Te
II0CTOjU BeJIMKM MHTepec CBUX CTpaHa Jia y ToMe y4ecTByjy. [la 6u ce cripe-
yusa MoryhHocT 3y0ynorpebe pedepeHayMa, pa3Buia ce ujeja aa pede-
peHJYMCKO NUTame Tpeba Aa OyJe npejMeT YCTAaBHOCYLCKOT OJJIyYMBamba
(nn mpeaMeT oAJlydyMBamka NpeJ HajBUILKMM CYAOM Yy 3eM/baMa y KOjuMa
HeMa UHCTUTYLHje YCTAaBHOT CyZa), IpeMJa HU OHa HUje 6e3 KpUTHKa (0
ToMme Marxer, Pallinger 2009, 35).

Y YnyTcTBy mo6pe npakce 3a ofpxkaBawe pedepeHayMa BeHenujaHcka
KOMMCHja HaBOJM [ia je ,jaCHOCT MUTamwa K/bYYHHU acnekT ca1060/e Gupada
Jla bopMupa CONCTBEHO MUll/beme. [InTame He cMe Ja 6yze 36ymyjyhe wiau
CyreCTUBHO, 2 HAPOYMTO He cMe Jia Oy/ie TaKBO Jla IOMUIb€e IPeTIOCTaB/beHe
nocjeaule NpuxBaTamba WK HellpUxBaTama pepepenaymcke ogiyke” (Code
of Good Practice on Referendums napa. 15; Bugetu u Revised Code of Good

320 Axanm MNdb 2/2024



MoryhHocTn pedepeHayma y KOHCOLMjaTUBHO] AEMOKpaTHjU

Practice on Referendums). Y apyroMm fokyMeHTY, BeHelpjancka KoMuCHja je
HaBeJia [ja TuTamke Mopa 6UTH GOPMYJIMCAHO TAKO Jia MOIITYje jeZJUHCTBO
dopme (unity of form) u jesuHCcTBO cazapxaja (unity of content) (Guidelines
for Constitutional Referendums at National Level, para. 11, P). JeguuctBo dop-
Me 1ojpa3yMeBa /ia jelHO MUTambe He CMe Jia CaJipKU y cebu creliuPUIHO
dopMyMcaHO NUTamwke C HauyeJHUM NpeJJoroM WM HadeJHUM NUTaHbEeM.
[Ton jenvHCTBOM caZipkaja, BeHenujaHCKa KOMHKCHja pasyMe YHYTpallwby,
CYWITHHCKY (intrinsic) Be3y usaMelhy pas/MYUTHX JejioBa NMUTamba Koje ce
CTaB/ba Ha IJIacame C OW/BEM Jia Ce rapaHTyje c/J10060JHO NpaBo IJacaua,
KOjU He cMe GUTH MO03BaH Jia IPUXBATH UM OJ0Hje MPeJJIor ¥ LeJIMHU aKo
HeMa Te Be3e. [log TuMe Tpeba pasyMmeTH J1a 1eJIOBU NUTaKbA HE CMejy OUTH
NpPOTUBPEYHY, /ia Be3a u3Mely JesioBa nUTawka Mopa OGUTH jacHa U Jia JieJlo-
BU MOpajy OUTH Tako MOBe3aHM Ja NPOUCTUYY jeflaH U3 ApYror WUJM Ja Te
JiesioBe noBesyje cagpxuuHa (LiBeTkosuh 2022).3

TupHU HaBOAM Ja je jaCHOCT LeHTPaJ]HO MHUTalke y CBAKOM Ipolecy
JlenubepaTUBHOr ofJyuuBama (Tierney 2012, 227). 3a kaHaAckd BpxoBHU
cyn, y ciay4ajy ceniecuje KBebeka, 3Haueme mojMa ,,jaCHOCTH" peACTaB/bajio
je MpaKTU4YHO LEeHTpasHO NUTawe (BUAeTH Infra 5). Y Be3su c jacHo
NIOCTaB/bEHUM MHUTaeM, K/bYYHO je YOUUTH Jja Ce OHO MOKe OJJHOCUTH Ha
Tpu acnekTa. [IpBu npo6JieM ce THYe je3uyuKe popMyJanyje nuTawa. Haume,
YeCcTo ce JielllaBa /ia ce MUTakbeM U3HYDhyje 0AroBop caMo 300r je3UKa KOju
je xopumheH y mweroBoM ¢opmysnucamy. Tpeba nzberaBaTH U OHE pedyu
KOje MOry MMaTH INpeTepaHO HEeraTHUBHY WJM MO3UTHUBHY MCHUXOJIOUIKY
KOHOTAIHjy, Kao IITO Cy ,CellecHja’, ,Ballla COICTBEHA JIpKaBa“ M CJNYHE
(Jovanovi¢ 2007, 190). [lpyru npo6JieM je y TOMe IITO Ce NMOCTaBJ/ba BUIIIE
nuTama y oKBUpYy jegHor. Ty ce 6Mpayu Haslase y CUTyalUju ia UM ce U360p
NPUJINAYHO Cy:KaBa WJM Jia Cy IPUMOPAHU Jia HEBOJbHO IJIAacajy jep HUCY Y
CTamy /ia MOTIYHO C1060/H0 (pOPMHUPAjy MUIL/bEIHE O OjeINHOM MUTAY.*

3y €BPOIICKOM KOHTEKCTY KOPHUCTH Ce TepMHH unity of content, nok ce y Cje-

JUbeHUM AMepuukuM /lp>kaBaMa ynotpe6/baBa TepMUH single-subject rule xoju
MOX/la pedyuTHje roBopH o 4eMy je ped (Moeckli 2021, 33-34; LipeTkoBuh 2022).

*  Ha npumep, lllaps ge Ton je Ha pedepenaymy 1962. roguHe MOCTaBUO 7Ba

nuTama Koja cy 6usia ¢opMmynucaHa Kao jeaHo nuTame: ,Jla M mpuxsaraTe
EBMjaHCKe cnopa3yMe U JaBame NMYHUX OBJallhema NpeicefHUKY penyoOJnke
Jla ux crnpoBefie?” JacHO je Aa je oBJle pey O ABa MOTIYHO Pa3/IMYUTa U OZABOjeHA
nuTama U Aa je Je ['os HCKOPUCTHO CBOjy MO3ULU]Y Jla HAMETHe TaKBO MUTame ca
nusbeM Aa Behnna riaca 3a ogrosop 43" [Ipumep npeyset of: Tierney 2012, 232.
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KoHauHo, Tpehu npo6/ieM ce THYe CyreCTMBHOCTH IHMTama — OHO MOXKeE
6UTH Tako POPMYJIMCAHO Jia ce 6Upad MPaKTHYHO NIPUMOpaBa Ha oApehenu
0JroBop.’

4.2. NMpeamet pedpepeHayMa

[locTaB/bare KpUTepHjyMa jaCHOCTH W oJpehuBame GJIMKUX NpaBujIa
0 TOMe KaJia ce jefHO pedepeHAyMCKO NMHUTame CMaTpa jaCHUM MOXe ce
03HAYMUTH Kao 06/1MK GopMasiHOT orpaHUuea y GopMynucawy pedepeH-
JYMCKOT IUTamwa. MehyTHUM, yopeJHO IOCMaTPaHO, YeCTa CY U OrpaHUYEeHha
npeaMeTa pepepeHAyMa, Koja ce MOTY 03HAYUTH Kao MaTepHjaiHa.

YnopejHo nocMaTpaHO, OrpaHHYera Ce MOTy OJHOCUTH Ha 4eTHUPH
rpyne nutama: 1) ocHoBHe QYHKIMje JpKaBe, 0/, YUMe ce o[ pa3yMeBajy
durHaHcHje ApXKaBe, HAllMOHA/IHA 6e36eJHOCT, oBJalihema p>KaBHUX OpraHa
y HepeJOBHOM CTamwy (HIIp. MporJiallielhe paTa, IPaBHU PeXUM BaHpPeLHOT
CTamwa); 2) 3allTUTAa OCHOBHUX MpaBa U c1060Ja; 3) OCHOBHA CBOjCTBa
Jip>KaBe U HeHOr ypebema (HIp. 3a6paHa NMpoMeHe ApPXKaBHOT ypehema,
3BaHHUYHOT je3MKa, pa3/IMYUTe 3a6paHe C [[U/beM 3aIUTUTE TEPUTOPHjaJHOT
WHTerpuTeTa) ¥ 4) opranusanuja gp:xaBe (HIIP. HAJJIEXKHOCT 3aKOHOLaBHOT
TeJla WIM NMpaBuUsa 0 opraHusauuju usbopa) (Forgacs, Ibi, Moeckli 2021,
265-268). OcuM TOTa, MOCTOje M OTpaHHYEHA y MOTrYhHOCTH HU3HOLIEHA
MebyHapogHuX yropopa Ha pedepenaym (Moeckli 2021, 6).

Y KOHTEKCTY NOo/ie/beHUX MYJATUKY/ITYyPaTHUX JPYLITABa, Hoce6aH 3HAYaj
MMajy orpaHuYema npeamera pedpepeHyMa Koja Cy ¥ Be3H ca 3alITHTOM
OCHOBHUX IMpaBa, C 06G3WPOM Ha OMACHOCT Ja Ce y THUM [JpYyLITBUMA
pebepeHyM NPEeTBOPH Y CPEJCTBO TUpaHUje BehrHe HaJ MatbUHOM (BUA.
infra 4.5).° 36or Tora ce y HeKMM Jp:aBaMa HM3pHUYMUTO mpejBuba za

5 Tpe6a moMeHyTH ja Ha UCX0J pedepeHAyMa MOXKe Ja Ce yTHYe ¥ Ha Apyre Ha-

YUHe: OJJIYKOM Jla Ceé MHMLMpa oApXxkaBame pedepeH/yMa, aJu U ofpehHBameM
npaBuJia noj kojuma he pepepenaym 6utu ogpxat (Tierney 2012, 24). HeoBo/bHO
BpeMeHa 3a pedepeHAyMCKy kaMnamwy oHeMoryhaBa 6upade ga ¢opMupajy cBoje
MUIL/bEHE WM Jla ce YII03Hajy ca CBUM peJieBaHTHHUM apryMmeHTHMa. Mcrospeme-
HO, 3aKa3uBame pedpepeH/iyma 3a Ta4HO oApeheHU AaTyM MoxKe GUTH U CTBAp TaK-
Tuke (Jovanovi¢ 2007, 185). HapaBHo, jacHo je 1 Aa opraHu3oBambe pedpepeHayM-
CKe KaMIambe, IITO 06yXBaTa MeAHjCKO OIVIalllaBabe, jaBHe Jleb6aTe, PUHAHCHpabe
KaMIlame M CJI., UMa OrpOMaH yTHULaj Ha ucxol pedepenayma (Jovanovi¢c 2007,
186-187).

6 PejaTHBHO YecTO ce HABOIH npuMep oJJIyKe floHeTe Ha pedepenaymy y llBaj-

LapCKOj /la Ce OrpaHMYM H3rpajiba MUHapeTta. Y nopej npenopyke dejepaaHux
BJIACTH [Jla Cce MpeaJsor onbuje, oH je npuxBaheH Ha pedeperaymy 2009. roauHe
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pedepeHyM He MOXKe J1a ce OJJHOCH Ha MUTamke OCHOBHHUX MTpaBa M cjo6oza
(Bugetn Hmp. wiaH 93. craB 3. YcraBa CJsioBauke). YcTaBHA 3allTHTa
OCHOBHHX IpaBa 3aCHOBAaHA je HAa HUXOBOM WHMBHUYAJHOM KapaKTepy,
a OCHOBHA CBpXa MCKJ/by4YeHa OCHOBHUX IpaBa U3 MoJsba pedepeHAyMCKOor
O/llyuMBarba je YNpaBo 3allTUTA I[OjeIMHIA, Te Ce cMaTpa Ja HHUje
ONpaB/laHO Ha pedepeHAyMy AUCKYTOBAaTH O HUXOBOM (HE)MOCTOjamy.
Y cynpoTHOM, YMTaB KOHLENT WHAWBHUJYaJHe 3alITUTE MOrao OU GUTH
noapuBeH ogyykoMm BehuHe (Baranik 2021, 183).

[Toce6HO je BaXHO NOMEHYTH Ja Cy 4ecTe CHUTyallMje JAa yCTaBHHU
Cy[OBHU TOjeIMHUX JAp>KaBa yBoJie npehyTHa MaTepujajHa OrpaHHYema.
JBa cy TakBa mpuMepa. Tako je YctaBHU cyZ XpBaTCKe, pacnpaB/bajyhu
0 JoIylITeHOCTH pedepeHAyMa KOjuM O6U ce y YcTaB XpBaTCKe yHesa
JebuHuIMja Gpaka Kao 3ajelHUIlE MYLIKaplia U >KEHe, a TO NMUTaleE je
M3a3Bajio BesJMKe ApPYLITBEHe IoJeJie, U3HEO CTaB Ja Ha pedepeHAyM
He MOXKe GUTHU U3HETO NMUTAe Koje MPeTH HapyllaBamwy CTPYKTYPaTHUX
obeJsiexXja XpBaTCKe ycTaBHe JpkaBe. OHa TBOpe XpPBAaTCKU YyCTaBHU
WJEeHTUTET, YK/by4yjyhu HajBulle BPEJHOCTH YCTAaBHOT MNOpETKa
Peny6sinke XpBaTcKe, MaKo TakBa popMysaluja He MOCTOjHU Y XPBATCKOM
ycraBy.” C pApyre cTpaHe, WUTaJ]HjaHCKUM yCTaBOM je mpejaBubeHo aa
abporaTuBHU pedepeHIyM He MOXKe OUTH OApPKaH MOBOJOM (pUCKATHUX
33aKOHa, 3aKOHa 0 OylleTy, aMHeCTHje U MOMUJI0Bamka U 3aKOHA KOjUMa ce
patudukyjy mebynapoguu yrosopu (Ibi 2021, 75). MebyTum, y jegHoM
C/1y4ajy KOju ce THULA0 O p:KaBamba abporaTUBHOT pedepeHAyMa, YCTaBHU
cyn Utanuje je u3Heo cTaB Ja 6e3 063upa Ha TO LITO je yCTABOM U3PUUYUTO
npeaBubeHo Koja muTaka He MOTYy OUTH mnpegMeT pedepeHAYMa,
MMIUIMLUTHO Ce NoJApa3yMeBa Ja NpejMeT pedepeHAyMa He MOTYy OGUTH
HU OHU 3aKOHH KOjU CYy ¥ TaKo GJIMCKOj B€3U Ca yCTABHOM MaTePHjoM Jia 6U
UXOBO HCKJ/byYele M3 MPaBHOT MOpPeTKa yTHUIAJ0 Ha OCHOBHA yCTaBHA
Havesa U QyHKLMOHHUCAakhe OCHOBHUX opraHa gpxase (Ibi 2021, 77).

Hako nocraB/barbe orpaHuyera, U GOpMaJHUX U MaTepHujaJHUX, UMa
BeJIMKM 3Hauaj, HAPOYHMTO Y M0/le/beHUM JPYLITBMMA, TO HUje J0BOJbHO Beh
je HeoNxoAHO MpeABUJETH W WHCTUTYLMOHAJIHE MeXaHU3Me IOLITOBamka
THX OTpaHU4Y€ea. 360T TOra je HEONXO/JHO OCBPHYTH Ce Ha MUTamke KOHTPOJIE
dbopMasHUX U MaTepHjaTHUX OrpaHUYeha pedpepeHAyMCKOT MUTamba.

(Stefanini 2017, 375; Bua. o Tome u: Tushnet 2022, 5).

7 YcraBuu cyg XpBarcke, SuS-1/2013 og 14. HoBem6pa 2013, ogespak 11, mapa. 5.
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4.3. KoHTpona pedepeHAYyMCKOr NUTamba

U3 ujeje Hapo/HE CYBEpPEHOCTH, AOCAEJHO NMPHUMeEmhEeHe, IPou3Ia3u Ja
IJIac HapoJa U3paKeH Ha pepepeHIyMy y Be3U ca MOCTAaB/bEHUM MUTAkEM
OyZe KOHa4YHa oOJyIyKa. Tako, y TeOpUjU U Jlajbe MOCTOje CTABOBU /A je OH
cno6ojaH Jja ob6sMKyje U npeypebhyje apymTBo kako xkeau (Nugraha 2022,
20) 1 ga He Moxe 6UTH orpaHuydeH. MehyTum, Beh je paHuje mokasaHo ga
MHOT'M YCTaBH M03HAjy ¥ $opMaHa M MaTepHjaHa OrpaHuYerha npeaMeTa
pedepengyma, a Beswku je 6poj 3eMasba Yy KOjuMa cy mnpejBuUheHU U
pPa3JIMYUTH 06JULIH KOHTpOJIe pedepeHyMCKOT MHUTabA.

Y norseay MoMeHTa KOHTpOJIe, OHa MOXe OWUTH ex ante WIU ex post.
Y npBOM c/y4ajy, KOHTpOJa je MpeBeHTHBHA, a Y APYroM KOpeKTHBHa
(Hamon 1995, 44). KoHTpoJia MOXe Ja ce OHOCH Ha NMpPUIPEMHE pafbe
U aKTe, Ha pedepeHyMCKO NMUTalke U Ha CAM NOCTyNakK IJacawa (Taza
je ped o mpoueaypajHuM nutawuma) (Hamon 1995, 44). ¥ MHorum
eBpONCKUM Jp)KaBaMa IpeJBuheHa je cyJcka KOHTpoJla OAJyKe O
M3HoLlewy ofpeheHor nuTawa Ha pepepenayM. Tpeba NpaBUTH Pa3IUKY
u3Mely olleHe [03BOJ/beHOCTH NpeaMeTa pedepeHayMa (Kaja mojeAuHa
NMTaka yoIllITe He MOry OUTHU npeaMeT pedepeHIyMCKOT OAJYYHUBama,
BUJETH supra 4.2) ¥ KOHTpoJIe HAYMHa Ha KOju je pedpepeHyMCKO TUTambe
dopMysnncaHo, IITO ce yrJaBHOM ofpeDhyje y oAZHOCY Ha KpUTeEPHUjyM
sjacHoctu" (Referendums in Europe - an analysis of the legal rules in
European states 287/2004, para. |, |; Bugetu u Study on referendums -
replies to the questionnaire 887/2017).

[locToje pa3HOBpCHA pelllerma NUTama KOjU je OpraH HajJjexaH 3a
OIyYHMBalke O HCIOYyHeHOCTH YCJoBa 3a OApKaBamwe pedepeHayMa
(Referendums in Europe - an analysis of the legal rules in European states
287/2004, para. I, P, p. 15). Behuna apxkaBa EBpone He mpaBu pasJiuky
n3Melhy KoHTposie GopMasHUX U MaTepujaJlHUX OrpaHUYera, Beh ce
Haza3op moBepaBa uctuM opraHuma (Forgacs, Ibi, Moeckli 2021, 272).
YnopefHO mnocMaTpaHO, HajA30p MOrY Ja Bplle MNapJjaMeHT, OpraHu
W3BpIIHE BJACTH, U360pHe KOMHCHje U, HajBaxHHje, cygoBu (Forgacs,
Ibi, Moeckli 2021, 272). KouTposia Moxe 6UTH M BULIECTENEHA, IPU YEMY
noceOHy YJIOTY Kao KOHTPOJIOPM HMajy YCTaBHU CcyfoBH. Ha mpumep
y Wrtanuju, YcraBHU cyj Moxe OAJIYYHUTH Ja ofpeheHo murtame Huje y
carylacHocTH ca YcraBoM. Haume, y unany 75. YcraBa Urtanuje ypebyjy ce
T3B. abporatuBHU pedpepeHayMu. 3akoHoM of, 1970. roguHe npeaBubeH je
CUCTEM JIBOCTPYKe KOHTpOJIe UHUIMjaTHBE 32 O/ip’KaBarbe pedepeHIyMa.
PedepeHnyM ce Moxke ofip>kaTH ako To 3axTeBa HajMamwe 500.000 6upaua
WJIK TIeT PeruoHaNHUX caBeTa. ,[IpBU HUBO" MpoBepe je y HAAJIEKHOCTH
Kacauuonor cyaa, Taunuje T3B. LlenTpanne kanuenapuje (Ufficio Centrale
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per il referendum)® xoja motBphyje za je pedepeH/YMCKY 3aXTeB caryacaH
3aKOHY U He 6aBU Ce KOHTPOJIOM jaCHOCTHU pedepeHJyMCKOI NMUTama -
OHa NpoBepaBa Jia JIM je NPUKYIJbeH JOBO/baH OpOj MOTNHCA, A JHU Cy
NOTIHCH OBEPEHM U Jia U ce pedepeH[yMCKH 3axTeB OJHOCH Ha 3aKOH
Koju je Ha cHasu (Ibi 2021, 80). YcTaBHOM CyAy je mOoBepeH APYTH ,HUBO
KOHTpoJIe“. Y HeroBoj je HaJJIeXXHOCTH, U3MeDy ocTaJjor, Ja YTBPAH
afleKBaTHOCT (M jacHocT) dopmynucaHor nutamwa (Ibi 2021, 81-83). C
Apyre ctpaHe, y llIBajuapckoj je koHTpoJsa pebepenayma Ha desepasHOM
HUBOY y MOTHYHOCTH noBepeHa CaBe3Hoj ckyniuTuHU (Forgacs, Ibi, Moeckli
2021, 275).

Ha ocHoBy aHanuse GoOpMajJHUX M MaTepHja/lHUX OrpaHUYemna
pedepeHyMCKOT NUTamka U HUXOBE KOHTpPOJIE, BUJEJU CMO Ja Y HEKUM
CATyal4jamMa yCTaBHU CyJ MOXe Ja JeJyje M Kao KOyCcTaBOTBOpal,
monucyjyhu onpeheHa matepujasiHa orpaHdyema. MehyTuMm, Ja 6U yomnuite
MOTao Ja IITUTHU BPESHOCTU KOHCOLMjaTUBHE [eMOKpaTHje, BaXHO je
NPeTXO0AHO NpeJBUJEeTH HaAJeXKHOCT YyCTAaBHOT CyZa y NMpoLecy KOHTpoJIe.
Ha npumep, npakca YcraBHor cyza XpBaTCKe je y TOM CMUCJ/LY BpPJIO 3Ha4ajHa,
aJli BberoBa HaJJIEXXHOCT Y Ipoliecy KOHTpoJie pedepeHyMCKOI NUTamba
MOXKe GUTH 3aCHOBaHa caMO Ha UHUIMjaTHBY OpraHa Koju je JOHEO OANYKY
0 pacnucuBawy pedepeHzayMa, a To je mapsameHT (Forgacs, Ibi, Moeckli
2021, 275). Tume ce cBpXa U ePUKACHOCT TAKBE YCTABHOCY/CKE 3aLIUTE
MOTY [0BECTH y NUTame. nak, BaxkaH je 3ak/by4ak Ja 61 6110 3aMUCIHUBO
(n moryhe) fa jefaH aKTUBUCTUYKU YCTAaBHU CYJ, Y NMOJe/beHOM JAPYIITBY
¥Ma yJIoTy Y ,clipeyaBamy” ofp:xaBatba pepepeH/yMa KOjU MMa NOTeHLHjal
Ja #esyje Kao , THPaHCKO cpeAcTBO BehuHe",

4.4. lenn6epaTUBHU HaUUH AOHOLLEHA OAJTyKA

JenHa oJ; HajpehuX KpPUTHUKA HeJEMOKPATCKOT KapakTepa pedepeHayma
THUYe Ce HayhHa [IOHOUIEHA OJJIYKA O HeroBOM OJipKaBamy. Tako ce
HUCTHYe Ja je HejocTaTak pedepeHAyMa, a HaApOYHUTO y CaBpeMEHUM
MYJTHKYJTYPAJHUM M 4YeCTO MOJAe/beHHM APYIITBHMA, TO IITO rpabaHu
JIOHOCe OJUIYKy O TNHUTamy KOje MM MOXe OWUTH ,HaMeTHyTo", cBoiehu
TaKo 1le0 JIeMOKPATCKU NIpoliec Ha U360p Ja WK He, IPU YEMY H30CTaje
JennbepaTrBHOCT. OHU KOjU 3aCTyNajy TaKaB CTAB HABOJE /1A je IOHOIIEHhe
OJl/lyka Ha OCHOBY BOJbe BehMHe YHCTUHY HeJEeMOKPAaTCKO CPEeJCTBO
3aTo WITO je TO MPOCT 30Mp BOJ/bAa KOjU MOKyLIaBa Jla Ty YUEEHHUILY

8  Peu je 0 moce6HOM cyzckoM Behy Koje je cacTaB/beHO of cyauja KacauuoHor

cyzna ¥ Koje 3acesa no norpe6u (Ibi 2021, 67; Hamon 1995, 44).
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NpeTBOPH y mpaBo. [I[peMa (bUXOBOM CXBaTakby, MCTUHCKA JeMOKpaTHja 6u
noJipasyMeBasia yrpaB/bakh€ 3aCHOBAaHO Ha apryMeHTHMa U PallMOHATHUM
passio3uma (Sunstein 2001, 7).

Ha Tpary TakBuX MHIL/be€HA C€ y OBOM pajJy HM3HOCH CTaB Ja caMa
oJi/IyKa o pedepeH/[yMCKOM MUTay UMa MambU 3Ha4aj 0Jf TOra Kako ce Ji0
pe3ysTaTa 3aucra Jouuio. [pyruM pednMa, ako je mpolejypa MpaBUJIHO
N0CTaBJ/beHA, pe3y/nTaT he GUTH JIETUTHUMaH, KakaB roJ; 6Mo, U TO OTBapa
MpOoCTOp 3a NpUMeHYy pedepeHAyMa U y HEBENMHCKUM CHCTEMUMA.

[lutamwe je, mehyTuM, ga siu soruka pedepeHjayma [03BO/baBa TaKaB
npuctyn. Jlakiae, ga Ju pedepeHAyM YONIITE MOXe OUTH CPEACTBO
KOHCOIMjaTHBHe JeMoKpaTuje? HecmopHo je gma pedepenaym Mopa jJa
JleJlyje Kao MeXaHH3aM arperanuje WHAUBUAYaIHUX Bosba (Tierney 2012,
29). To ce, c jeaHe cTpaHe, MOXKe IOCMaTPaTH Kao NpegHOCT pedepeHyma
jep ce TMMe rpabaHM JUCLHUIUIMHYjy W y4e TOMe Ja jacHO yobJnde
WJeje, aJid U Ja Ce NOHAUIajy Kao 4JaHOBU 3ajefHulle. Unmak, y ciaydajy
noJle/beHUX JAPYIITaBa, Koja HaC y OBOM pajly MHTepecyjy, TEeLIKO JAa ce
CBU MoryhM MHTepecHu Koju NOCTOje y APYIITBY MOTY CBECTH Ha JiBe WUJU
Tpu MoryhHocTtu (BuZeTd Jovanovi¢ 2007, 169-170). TakBa mnpupoja
pedepeHsyma ce Haj6bo/be MOXKe BUJIETH YIPAaBO Kajia ce Ha pedepeHAyM
M3HOCe yCTaBHONpPaBHA NUTamwa. HauMe, y MyJITUKYITYpaJHUM WU AYOOKO
noJie/beHUM JPYIITBUMA HeMa ZieMoca Kao nesnuHe Beh mocroju BehnHa Ha
jelHOj CTpaHH W BUIlEe PA3JIMYUTUX MamKHa Ha Apyroj (Tierney 2012, 252;
McEvoy 2018; Jovanovi¢ 2007, 169). 36or Tora ce mocTaB/ba NUTakkE J1a JU
noJiapusanyja Kojy pedepeHayMm HaMmehe Moxke fa MOMOrHe Jia ce fohe Ji0
pewewa uau he ux camo npoxy6utu (Tierney 2012, 380). JlajoxapT je y
CBOM IIMOHUPCKOM pajZly O KOHCOLUjaTUBHO] AieMOKpaTuju of, 1969. rogune
HaBeo Ja pedepeHAyM Moxe Ja MNOJACTaKHE KOMIIETUTUBHO IOHAlLlame
y THoJe/beHHM JApYyWITBUMAa WU JAa THUMe nponyou mehycobHe TeH3Uje U
NOJIMTUYKY HecTabuaHocT (Qvortrup 2018, 180).

Hako nma MHoro ciayd4ajeBa koju nmoTBphyjy Ty Te3y (pedepenaym y
Benruju o nmoBpaTky Kpasba 1950. roauHe), 6110 je U NOTIYHO CYIPOTHUX
npumepa. JeaH ol bux je u pedepenayMm y CeBepHoj Upckoj 1998. rogune.
Taga je BenukoM BehuHoMm npuxBaheH Cnopasym us Besndacra, u To Ha
JiBa pedepeHJiyMa Koja Cy UCTOBpPEMEHO oJpaHa - jegaH y CeBepHOj
HUpckoj, apyru y Penyoaunu Upckoj. Tume je nmpeBasubheH ayrorofguiimbu
npo6seM usMehy aBa jgena Tor octpsa.’ HacympoT TBpAmama Koje cy

%  PedepensyM ce THnao Crnopasyma us Bendacra (mo3HaTt u kao Good Friday

Agreement), KojuM je npeBasubeH BUIle/lelleHHjCKH cyKob u3MeDhy ceBepHor Aesa
ocTpBa Koju npunaja YjeaumweHoM KpasmeBcTBy u Peny6snke Wpcke. Cyko6 ce y
OCHOBHM BOJIMO U3MeDy JiBe CTpyje: YHHOHMCTHYKe, KOja je 3aroBapasia No3uLHjy Aa
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paHUje HaBeJleHe ¥ pany, pebepeH/yM je oBJie yNpaBo [eJ0Ba0 CYyNpPOTHO,
Kao Cpe/CTBO NpeBa3uaewa cykoba. CiopasyM u3 besndacra je nokasao
Jia pebepeHsyM He Tpeba anpuopHo oAbauuBaTh. Kibyu ycnexa je 6uo y
JlennbepaTHBHOM IIpOLeCy KOjU je yK/by4Ho cBe aKkTepe. [IpBo cy cBe cTpaHe
uMaJle MOTyhHOCT Jia u3Hecy npefJjore, 6e3 HaMeTawa NUTawba U NpeJiJIora,
aoTOM Cy 0 Ipo6JieMy MOTJIE U ia paclipaB/bajy. Yueurhe y jaBHOj AUCKYCHjU
6uJI0 je 03BO/bEHO YaK M IapaBOjHUM OpraHusalyjama, IITO CBaKaKo
npejcTaB/ba eKCTpeMaH NpuMep. KoHayHO, HCTOBpeMEHO Cy OAp)KaHa
JiBa pedepeHayMa ca ABa pasjM4yuTa NUTama: jeAaH y CeBepHoj Upckoj,
o npuxBaTawy Cnopasyma us bendacra, a apyru y Peny6snnu HUpckoj, o
M3MeHaMa YcTaBa Mpcke, 4ynMe cy cBe CTpaHe y4eCcTBOBaJle pABHONIPABHO y
npolecy JoHoulewa ofayke (McEvoy 2018, 12). TakBo uckycTBo notBphyije,
Kako o3Ha4yaBa CaHcTajH (Sunstein), npocTy APYIITBEHY YHHEHULY J1a JBYAU
Mory fa ,yhy“y pasroBop c jeJHUM CTaBOM, a Jia U3 wera ,u3ahy” c Apyrum
(Sunstein 2001, 14).

JefaH peslaTUBHO HOBU IpuUMep ce THYe pedepeHAyMa KOjU Cy OApPKaHU
Ha TepuTOpHUju YkpajuHe 2022. roauHe NOBOJAOM IIpUIIajarba HEKOJHUKO
YKpajuHckux peruoHa (Jlomwenka, JlyraHcka, XepcoHa, 3anopoxja) Pyckoj
®enepanuju. He ynazehu oBoM npujinkoM y aHainu3y MehyHapogHONMPABHUX
M YCTAaBHONPAaBHUX NHUTama Koja ce THYY [I03BO/bEHOCTH aAHEKCHje,
B&)KHO je NMPUMETHUTH Ja TakBU pedepeHAyMU He MOTY UMATH BPeLHOCT
no ce6u Te Aa NMocebHO Mory ja OyJy KPUTHKOBaHM U3 IepCHeKTHBe
Jlenn6epaTUBHOCTH. Pycky npejCcTaBHULM Cy Ce MO3MBAJU Ha YHUHEHUIY
Jia je pedepenayMcka nmpouesypa 6uia TpaHCIapeHTHA Te Ja Cy CTPaHU
oCMaTpaYu MOIJIM Ja mpaTe TOK miacawa.'’ MebyTtum, k/bydHo je na
npoueaypa rIjacalkbha Ha JaH oJpkaBama pedepeHAyMa, 4Yak M Kaja
3a/10B0J/baBa CBe CTaHAap/e cj1060/e U jeHAaKOCTH U360pa, He MOXKe GUTU
JIOBOJbHA Jla ce ompaBza pe3yaTar pedeperayma. [la 61 HeKa MOJIUTHYKA
oJi/IyKa 6uJia JIerTMHTUMHCaHa, HUje J0BOJbHO Jia BehrHa NoJpu oA 1yKy Beh
je HeONXOJJHO Ja Pa3/IMYUTH MOJUTUYKH CTaBOBU OYAy ONpaBAaHU jaCHUM
apryMeHTHMa, y3 MOIITOBakhe CBUX CTPAHa, YK/bY4yyjyhu 1 MawuHe. Pazyme

CeBepHa Mpcka Tpeba u faspe fa npunaja YjegumeHoM KpabeBCTBY, U peny6Jin-
KaHCKe, Koja ce 3aJjiaraJja 3a yjejumeme 1eJjor octpsa. Taj je cyko6, MehyTum, umMao
3HayajHa Bepcka U eTHUYKA obesexja. JleTa/bHy aHaiu3y pedepeHyMCKOT Mpo-
neca BuzetH y: Hayward 2021, 247-265.

10 https://news.un.org/en/story/2022/09/1128161, nociesrsy npuctyn 29. MapTa
2023.
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ce, a TO je jacaH GpOpMaJIHONPABHU apTyMEHT, Y PATHOM CTaly Ce He MOXe
006e36eIUTH 1eJTMOEPATUBHOCT T€ Ce HAPO/JHO IVIacakbe Y TUM yCJIOBUMA U
He MOJKe OKapaKTepHcaTu kao pedpeperaym.t!

Ja 6u Taj MHCTPYyMEHT HeloCpeAHe J[eMOKpaTHje MOTao Jia 3aJl0BOJbH
notpe6e caBpeMeHHX JpYLITABa, HEONXOJHO je, JakJje, Ja jaBHA Je6aTa
omoryhu cino60HO dopMHUpame Bosbe OUpaya. Tpeba HPHUMETHTH Aa Y
IJIYPAJIUCTUYKHM JPYIITBUMa KOHCEH3YC APYIITBEHUX IPyna 0 OHOME LITO
ce MO)Ke Ha3BaTH ,,0CHOBHOM CTpPYKTypoM*“ (basic structure) ApylTBa BOAU
MehycoGHOM pa3yMeBaiby, capajitbl U CTaGUIHOCTH APYIITBA Y LEJUHU
(Jovanovi¢ 2007, 13).

[lutame je, MmehyTuM, 1@ 11 pedepeHayM y Upckoj Tpeba mocMaTpaTu
Kao NpaBWJI0O WM Kao M3y3eTak. YMHM ce [a je HajUClIpaBHHUje O HeMY
rOBOPUTHU Kao o npumepy 3a yrief. Tako, Mengec (Conrado Hiibner Mendes)
HaBOJAM Ja pedepeHJyM HHje MexaHU3aM JelubepaTHUBHe JeMOKpaTHje,
aJIl YKOJMKO UMa ofpeheHe KapaKTepHUCTHKe, MOXe Ce TOBOPUTHU U O
JAenubepatuBHoM pedepeHaymy” (Mendes 2013, 43 ¢H. 120). Y HUpckoj
je, OCUM CBHUX paHMje HaBeJleHUX MexaHU3aMa, OMTHO MHCTUTYLHOHAJIHO
obesiexxje 6MO U JOTOBOP O MOIITOBAkY IVlaca MakbHHA. TUMe ce ocliopaBa
Te3a /a je pedepeHiyM no JePUHULUU CPeACTBO ,TUpaHUje BehnHe"

4.5. PedpepeHayMmcka BehrHa

Ha omacHocT of ,, TUpaHuje BehruHe" yno3opaBao je jour MenucoHn (James
Madison) y ®epepanvuctuukuM cnucuma (Madison 2008, 48-55). Yecrto
ce KpUTHKyje KapaKTepucTHKa pedepeHayMa nAa ¢aBopusyje BehuHy
W NOTIYHO HWCKJ/bydyje MawuHYy. U JlajnxapT je y cBOjuM pajoBuUMa O
KOHCOILIMjaTUBHO] [IeMOKpaTHjU YKa3uBao Ha TaKBy ONACHOCT Kaja je ped
o pedepengymuma. OH npumehyje na, nako pedepeHyMHU MOTY Ja Npyxe
JleMOKpaTCKy JIETMTUMHU3allhjy HOBUM YCTaBUMa, HMIIAK Cy HeONxoAHa
HeKa orpaHUuema jep pedepeHayMm Moxke OUTHU omacHo cpenctBo (blunt
majoritarian instrument) y pykama BehuHe nporuB MamwuHe (Lijphart

11 To norsphyje u Mumbewe Benenujancke komucuje. Haume, Cager EBpone je
YTBPAMO Jia MULI/beR€ Koje je BeHelnjaHcka koMucHja ycBojusia 2014. roguHe no-
BozioM pedepeHsymMa Ha KpuMy ucTe roanHe mutatis mutandis BOXXU U y Cay4ajy
paTHOr cTama. HauMe, y cuTyanujaMa y KojuMa HeMa JIeMOKpPaTCKUX YCJI0Ba, ONyT
paTa, BOjHUX MPETHU WM BaHPEJHOI CTamwa, HUje JJ03BOJbEHO OJipXKaBambe pede-
penayma (Opinion on ,whether the decision taken by the Supreme Council of the
Autonomous Republic of Crimea in Ukraine to organise a referendum on becoming
a constituent territory of the Russian Federation or restoring Crimea’s 1992 consti-
tution is compatible with constitutional principles®, 2014).
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2004, 106). 3anpaBo, 360r cBoje BehnHCcKke npupoje ¢ epeKkToM ,106eJHUK
omHOCH cBe“ (the winner takes all) MoXke OUTH ,KaTaJu3aToOP” KOHPJIUKTA
(Qvortrup 2018, 181). TupHu TakaB epekaT pedpepeH[yMCKOT OATyIUBaAKbA
30Be ,majoritarian disincentive” (Tierney 2012, 271). Kao HajHeraTuBHUju
edekaT BehuHCKoOr NpaBuaa (majority rule), HaBogU ce MapruHajau3anuja
MHTepeca MamwHUHa nyTeM noJsapusanuja (Palermo, Kossler 2017, 117).
JlajmxapT je Kao jefaH o MexaHHU3aMa Koju he cnpeuuTd TakaB edekaTt
pedbepeHaymMa npejJioKuo aBake MoryhHocTH MawbuHU (small minority)
6upaya Zia MHULMPAjy oAp>KaBakbe pedepeH/yMa, 03BABIIU Ce Ha IIPUMeD
[lIBajuapcke, jep je y ToMe BHAEO CHAXXHO CPeACTBO jayama MeXaHHU3Ma
3ajeJHUUKOT BpIlewma BaacTu (power-sharing) (Lijphart 2004, 106). Unak,
TaKaB NPe/JIoT HUje HajjacHUj1, HapouuTo uMajyhu y Buay aa JlajnxapT Huje
06pasiokM0 KaKo Ce THM MEXaHU3MOM MOTy mocTuhu jxke/beHU epeKTu.?
Jla 6u pedepensyM Morao Aa 6yne cpeAcTBO JleMOKpATCKe JlerdTUMaluje
y NoJe/beHOM JAPYLITBY, OH Mopa Ja uMa ojapeheHe KapaKTepHUCTHKE, Tj.
Mopa GUTH ,KOHCTPYHCaH" TaKo Zia OAroBapa 3axTeBUMa TaKBHUX JpyLITaBa.
Moryhe pelieme je npejBuzaeTH ofpeheHe ,ryacayke mnparoBe’, OJHOCHO
BehuHe apyraduje (Behe) oz npocte. TupHu HaBogu Tpu Mogesa (Tierney
2012, 272-274). llpBu mnojpasyMmeBa 3axTeB Ja Ha pedepeHAyMy rjaca
oApebheHH 6poj UK NMpoLeHAT of YKYyIMHor 6poja 6upaya (50% miayc jesaH
rJ1ac, Wi ce 6poj NoTpeGHUX IJlacoBa M3pakaBa passiomiuma - 2/3, 3/4).
Jpyryu nojpasyMmeBa 3axTeB 3a NOCTOjamweM ,JBoCTpyke BehuHe“ (double
majority) - Ha npumep, y llBajuapckoj kajza je ped o pedepeHaAyMHUMA
NPUJIMKOM NPOMEHE yCTaBa, KaJla Ce 3axXTeBa /ia 3a O/JIyKy I/1aca BehrHa of
YKyIHOT 6poja 6upaya ¥ BehuHa KaHTOHA, IPU YeMy Ce pe3yJITaT IJIacama
Oupavya y KaHTOHY padyyHa Kao ryac kaHtoHa (Jouuuh 2006, 25). Tpehe
pellewe NMoApasyMeBa /ia je JJOBO/bHO /ia 3a yCBajame OAJIYKe Ivlaca BHUIIE
0/} IOJIOBMHE U3aLLIMX GMpaya, IpU YeMy ce Tpaxkd Ja je Isacajsa BehrHa
0/l YKyHHOr 6poja ymucaHuUx Gupada. KBopTpyn Toj mojenu jgojaje joiu
jenaH Mozes KOjU O3Ha4YaBa Kao ,3axTeB 3a eTHHYkoM BehuHoMm“, To je
CcUTyaluja y Kojoj oApeheHa eTHHUYKA rpyna Koja je MamHUHCKa y Ap:KaBH,
asu ce oApeheHO MUTame Ha By OJHOCH, MOpa Jia NOJPKU NpejJsor fa 61
6u0 ycBojeH (BuJ. feTasbHO Qvortrup 2005, 164-174).

Wpeja ¢ mocraB/bakbeM BULIMX ,lIparoBa‘ NoYyMBa Ha NPETNOCTABLIM Aa
he Tako npe camor rjacawka 6UTH NOCTUTHYT IIHPU KOHCEH3YC, KaKo OU
pedepenayM ycneo. Ui Kako je HeKaJallby KaHaLCKU MUHUCcTap CTedaH
JuoH (Stéphane Dion) pekao, y Be3u ca ceniecujoM KBebeka: ,He pasbujajre

12" Yako JlajnxapT HUje Npenu3upao o0 KoM je MexaHU3My ped, Moryhe je a je uMao
Ha yMy ,HapoAHW BeTo" M3 wiaHa 141. Ycrasa llIBajuapcke. Y nuTamwy je mpaBo
Koje ce MpU3Haje rpynu of HajMawe 50.000 rpahaHa fa 3axTeBajy U3HOLIEHE Ha
pedepeHayM Tek U3ryacaHOr ¢peJiepasHOT 3aKOHa.
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JipxKaBy ca mogpmkoM of 50% miayc jejaH riac - cemapaTUCTHYKH
JIUJIEpY IIMPOM CBeTa He TOBOpe J03BOJIMTE HaM Jia IJlacaMo U BufeheTte
Jla MOoJIOBUHA MOT Hapoja xejau jga ce otuenu“ (Qvortrup 2005, 166).
MebytuM, npenBubame 6GUI0 KAaKBOT Ipara HOCHU U jeJHY OMNACHOCT.
Haume, HopMupamwe ojfjpeheHe BehrHe yecTo MOXe OGUTH apOUTPEPHO
WJIM CKpOjeHo NpeMa HHTepecruMa Heke rpyne. Tako je kaHaJcku BpxoBHHU
cyn y cBojoj omayuu on 1998. rogune, moBomoM cemecdje Kpebeka,
MHCHUCTHPAOo Ha TOME /Ia je HEONXO/HO Jla Ha pedepeHayMy MOCTOjH ,jacHa
BehuHa" (Bugetu infra 5). [loHekas mpo6JsieM U HUje Y TOMe Koja he ce
BehMHa TpaXKUTHU 3a AoHoulewme ojuyke. Tako, y CeBepHoj MUpckoj Huje
610 mocTaB/beH 3axTeB Jla BehuHa o6e 3ajeaHurie riaca 3a Crnopasym.
CywmTvHa je 61J1a ia ce Mpe caMor IJ1acama Johe 10 ciopasyMa y K/by4YHUM
MHCTUTYLMjaMa, OLHOCHO /la Copa3yM MOCTUTHe TO je Moryhe Behu 6poj
aktepa (Tierney 2012, 281).

Ciyyaj Koju je y H3BECHO] Mepu IMOBe3aH C IMOUITOBalkeM IpaBa
MalbUHCKUX Tpyna U BeNMHOM Koja je moTpeGHa 3a JOHOLIEHEe OJJyKe
OJlHOCH ce Ha ¢popMupare HOBOT KaHTOHa Jype y llIBajuapckoj. Taj mpumep
Tomac ®@najuep u Jluauja bacta ®najHep 03HAYMIM Cy Kao ,MMIIPECHBAH
jep moka3syje kyatypy komnpomuca“ (Fleiner, Basta Fleiner 2009, 605). Peu
je 0 TeXHU pervoHa Jype Ja ce U3/BOjU U3 cacTaBa KaHTOHa bepHa, npu
yeMy Cy Ce MOCTaBWJa /Ba BPJIO BaKHA NUTama: fja JiM BehuHa Hapoza
3aMcCTa KeJU Ja ce ,0TLeNu” o KaHToHa bepHa M Kako Ha JleMOKPaTCKH
HayuH yTBpAuTH rpaHuue Jype (Fleiner, Basta Fleiner 2009, 605). [IpBo cy
CTAHOBHULM PErHMOHA Jype I/1acaii 0 TOMe Jia JIH KeJie 1a ce GopMupa HOBU
KaHTOH ]ypa, Koju je o Taja 610 y cacTaBy kKaHToHa Bepna. HakoH mito
je BehrHa rnacana ,3a“ (mpemja je ped o 50,7% O6upaua HacynpoT 46,9%
KOjH Cy racaju npotus; Jovanovi¢ 2007, 181), y oHUM feJIOBUMA KOjU CY
rjacajy ,IpoTUB“ rpahaHu cy MOIJIM Ha APYrOM IJjlacamwy Ja ce M3jacHe o
TOMe Jia JIM XKeJle Jla OCTaHy y cacTaBy kaHToHa bepHa uiu fa unak 6yay fieo
HOBOT KaHTOHA. OH/1a je opraHu30BaH U Tpehu ,Kpyr riacama’, 3a rpahane y
OMIUTUHAMAa Jy>K HOBOYTBpheHHUX rpaHMLia O TOMe M0/, YUjOM KaHTOHAJTHOM
jypucaukuujoM xese aa ce Habhy (Jovanovi¢ 2007, 181). Kona4yHo, 4yeTBpTa
¢dasa je moapazyMmeBasia pedepeHIyM Ha CaBe3HOM HHBOYy O H3MeHaMa
YcraBa llIBajuapcke, yuMe je Jypa nocraja ABafieceT Tpehu KaHTOH, 0JHOCHO
JiBaZieceT IlecTH, yk/bpydyjyhu u mnosnykaHtoHe (Fleiner, Basta Fleiner
2009, 605-606; Linder 2021, 93-94). U3 Tor mpumMepa ce BUAM HAYUH
npeBasuJ/aXema jeJHOT CIOPHOT NHMTama, M TO Ha IPUHIMIIMMa KOHCeH3yca.
Ta gyrauka u cjoxeHa npoueaypa pUMeHe KackaJHUX pedepeHayMa, Kojy
je ®najuep Ha3Bao ,KpeaTUBHOM 3amITUTOM MamuHA“ (Linder 2021, 96)
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OuJa je opraHM30BaHa TAKO Jia OMOTryhu cTBapame KOHCEH3yca, U TO He
caMmo y , TaHKOj“ BehuHU Beh ¥ y BehMHM CBUX 3aje/jHUIIA HA CBUM HUBOHMMa
Koje cy ,orohene” Tum nurtameM (Fleiner, Basta Fleiner 2009, 606).1

5. MPUMEHA PE®EPEHAYMA HA NPUHLUIMTUMA
KOHCOUUJATUBHE JEMOKPATHUJE

Y npeTxoiHOM Jeny paja NPUKa3aHU Cy CTAaBOBU KOjU YIO30paBajy
Ha omacHOCTH pedepeHAyMa y IJIypaJHUM JpYyUITBMMA, cMaTpajyhu ra
MHCTpyMeHTOM BehHHCKe JleMoKkpaTHje. UcToBpeMeHO, aHa/IM3a je moKasasa
Jla ’beTOBY IPUMeHY He Tpe6a anpHuopHO 0A0aLUTH Te Aa pepepeHayM MoxKe
MMaTH UHTETrpaTUBHO /IejCTBO U y U3Pa3UTO ILJIYPaJTHUM, N1a U N0/le/beEHUM
JpyIITBUMA. [pyruM pedyrMa, Hako HUje ,KOHCTPYyUCaH" Kao CpeJiCTBO Koje
je y cramy Jia 3al0BO/bM MHOIITBO Pas3/IMUYUTUX UHTepeca, pedepeHayM
TO MOXe Ja OyJie Moj ycjoBOM Jia uMma ojfpeheHa cBojcTBa. Y HacTaBKYy
he 6uTH pasmoTpeHo Ja Ju je Moryha TakBa mpuMmeHa pedepeHJyMa, Ha
npumepy Kanaze u cenecuje KBe6eka. KaHasa Huje y3eta 3a npumep 360T
nuTama cellechje Beh 360r ysore pedepeHgyma y ToM mnporecy. Haume,
npes rpabaHe ce NOCTaBWJIO jeJHO BPXYHCKO YCTaBHONPABHO NHUTame
Koje je M3a3Ba/Jo BeJHMKe NOTpece y KaHAJCKOM JpYLITBY — Aa JIM jeJHa
MOKpajuHa MOXKe Jla Ce OTLEeNH 0J] OCTATKa JipKaBe, IPH YeMY je MOKYIIaHO
Jla ce Ta oJJiyka AoHece Ha pedepeHfymy. PacrnseT Te ycTaBHOIpaBHE
JipaMe Npya MOryhHOCT Aa ce 0ZirOBOPU Ha OCHOBHO NMHUTame — Ja JM je
pedepenaym moryh y cucreMnMa HeBehHMHCKe JeMOKpaTHje U IOJ KOjUM

13 Taj npumep mokasyje U KOJMKM je 3HAauaj MPEroBopa 3a NpeBasHIaKeHe KOH-
GJIMKTA, IPU YeMy OHU MOPajy GUTH TaKBH Jia LUTHTe UHTEpece CBUX cTpaHa. Tako
je, mocse MHoro mperoBopa usmely Jype, Bepna u lllBajuapcke Kondenepanuje,
OpraHH30BaHO HOBO MIacawe 2013. roguHe, oBora nyTa o ToMe Jia Jid rpahaHu
KeJle Jla NOKPeHy MpoleAypy MOHOBHOT yjeibeha KaHTOHA Jype U BepHcke Jype,
OJIHOCHO OHMX JleJIoBa UCTOPHjCKe MOKpajuHe Jypa KOjU Cy OCTaIM ¥ cacTaBy KaH-
ToHa BepHa. /oK cy CTaHOBHHULM KaHTOHA Jypa TO IIMPOKO NMPUXBATHUJIM, CTAaHOB-
HULHK BepHcke Jype cy onbuiM TakaB NMpeAJIor, ca U3y3eTKOM CTaHOBHHKaA rpaja
MyTje (Moutier), Koju cy NpUXBaTUJIU IPeJJIOT CTBapama ,jeJMHCTBeHe" Jype. 360r
TOTa je OpraHU30BaHoO ,KOHAYHO" IJIacare Ha HUBOY Te oniuTHHe 2017. roauHe, Ha
KojeM cy rpahaHu MyTjea mOTBpAW/IM CBOj paHHUju cTaB (ca BehuHoM oz oko 52%),
aJli je mIacalme KacHUje NMOHHUIITEHO W3 mpoueaypanHux passora (Linder 2021,
96). Ilocnie HU3a NperoBopa CBUX CTPaHa, pe3y/ITaTH joll jeAHOT pedepeHaAyMa of,
2021. rogMHe MoKa3aJ/iu Cy pelleHOCT rpahaHa Te oNIUTHHE Jja 6yAy y cacTaBy KaH-
ToHa Jype (shorturl.at/psNY7, nocneawu npuctyn 19. mapra 2023; Mazidi, Minder
2019, 9-12). Pe3yntaTu cy 3BaHUYHO MpOTIJalleHH, Te ce oyekyje aa go 2026. ro-
AuHe MyTje 1 3BaHUYHO OyJie y cacTaBy KaHTOHa Jype.
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ycaoBumMa. C apyre crpaHe, KaHaza je mpuMep mjiypasiHOT JpYILITBA Te CY
CBU NOTEHIWjaJIHU HeJocTaly pedepeHymMa y MIUPEM KOHTEKCTY JOIIJIH
Jl0 U3paXkaja ynpaBo y ciay4ajy KBebeka.

[TapnamenT Kanage je 2000. roauHe, noce BUlleelleHUjCKUX MOKYyIIaja
Jla ce mo6osbiua noJsokaj Kesebeka y okBUpYy KaHaJicKe defepanuje U JBa
pedepensiymMa o oTHel/bely Te NMoKpajuHe of Kanaze (1980. u 1995),
YCBOjHO 3aKOH 0 jaCHOCTH,'* KOjUM je mpaBHO ypeAno MOCTYNaK AOTOBOPHE
cetecvje. TUM 3aKOHOM je y JieJlo CIIPOBElEHO CaBETOJABHO MUIL/bEHE
BpxosHor cyga Kanaze o 1998. roqune’® (Mapunkosuh 2002, 388-389), koje
je [OHeTO HakoH 1ITO je Byiaga KaHaze nocTtaBuia nuTamwe J03BOJbEHOCTU
cellecHje C yCTaBHONPABHOT U MehyHapoJHONMpPaBHOT cTaHOBULITA.'®

BpxoBHHU cy[ je ykasao Ha YeTHPHU OCHOBHA HauyeJsa YCTAaBHOT CHCTEMaA
Kanage: denepanusam, [eMOKpaTHjy, KOHCTUTYLLMOHA/IN3aM U BJIaJlaBUHY
npaBa ¥ 3allITUTY NIpaBa MamwuHa (napa. 49). Cya HUje UCK/bYYHO MOTYhHOCT
OTLel/betba jeJJHOI Jiejla TepuTOpHje, IOJ YCJOBOM Jia ce IOUITyje
npolueaypa, Koja je KacHUje 6uJia JAeTa/bHUje ypeheHa 3aKOHOM O jaCHOCTH.

Y caBeTOAABHOM MHUILLbekY Ce UCTHYe Jia pedepeHAyM HHUje [L0BOJbAH
33 OAJIYKY O OTLEIl/belby, alli Jja HeCyMIbUBO MOXe OWUTH JeMOKPaTCKH
MeTO/| yII03HaBamwa ca MorjaeJrMa 6MpadKor Tesjia 0 BaXKHUM MOJUTUYKUM
nuTtamuMa. Mehytum, Cy Harsalasa Aa M y TOM ciayyajy ,jacHa BehuHa“
Mopa Jila u3pa3u MHUll/bewme 0 TOM NUTamy (mapa. 87). Taja ce, yKoJauko
IIOCTOjU jacHa M HeJBOCMMCJEeHa BoJba, paha obaBe3a CBUX CTpaHa Ja
nperoBapajy o 6yayhuM yctaBHUM npoMmeHama (mapa. 88). Oaayka Cyna je
Tpresa 6pojHe KPUTHKe YIIpaBo 360T Tora LITO Ce V H0j KOPHUCTe TEPMUHHU
,jaCHO MHUTame" U ,jacHa BehrHa“, MaKO YOIILITe HUje jaCHO IITa Ce MOJ TUM
nojapasymeBa (Buzetu supra 4.1, 4.5). 36or Tora je U JoHET T3B. 3aKOH O
jacHOCTH.

tbume ce mpeasuba fa BiaZa MOKpajuHe Koja KeJW Ja WUCTYINH U3
denepanuje nokpehe moctynak o6jaB/buBambeM pepepeHyMCKOT TUTaba.
To nuTame je NmpeAMeT KOHTpOJIe Koja je y HaJJexHOCTH Jlower goma
KaHaJICKOT napJsiaMmeHTa. [Ipuirkom Te koHTpoJie, lowmu nom [lapsiamenTa he
HapO4YMTO Pa3MOTPUTH Jia JIU TaKBO NUTamke OMOryhaBa jacHO U3paxkaBaibe

4 5.C. 2000, c. 26; nedpopmanno Clarity Act.
15 Reference Re Secession of Quebec [1998] 2 SCR 217.

16 Kanagcky denepauujy, uamehy ocranor, KapakTepuine ¥ creruduyaH og-
Hoc u3Meby aHmiodoHckor u ¢ppaHkodoHcKor craHOBHULITBA. Kako npumehyje
MapuHkoBul, FOTOBO BeK U 0 AyT pa3Boj ¢esepanusma y Kanagu oGesexeH je,
Ipe CBera, Je3UHTEerpallioHUM NPOLEeCHMa, Koju ce, u3Mehy ocTasor, oryefajy y
CBe U3pakeHUjeM pacleny Ha aHmIo$oHCKU U ¢paHkopoHcku jeo (2002, 389-
390).
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BOJb€ HApoJa y NMOKPAajUHU y Be3W C mpexJsioroM cenecuje (ozemak 1.3).
OcuM Tora, 3aKOHOM ce Hajlaxke Jla ce NMPUJHUKOM OlieHe Jia JIU je NHUTambe
jacHO y3My y 063up cBa IJiefuInTa Koja [Jowu oM cMaTpa pesieBaHTHUM
(omesmak 1.5).17

Ako je nuTame jacHo, cieneha ¢asa ce cacToju y mperoBopuMa, HaKOH
Kojux ce ojpxaBa pedepeHAyM. Y caBeToZaBHOM MulLbewy Cyn je
HaIJacuo Jla CBe CTpaHe MMajy obaBe3y Ja Y4eCTBYjy y INperoBopuMa
(nmapa. 89). OHu ce Boze y ckjay ¢ HadesMMa Koje je Cya uaeHTUUKOBAO,
“3Mehy ocTaJior, U Ja ce ,alcoJyTHU", OAHOCHO YJITUMATUBHU NpeJio3U
He Mory npuxBaTUTH (napa. 90). Cyn ce ocBphe U Ha OHO IUTO je y OBOMeE
YJIAaHKY 03Ha4yeHO Kao ,cjaba Tauka“ pepepenayma. Haume, n1eMoKpaTCcKu
npuHnun BehuHe, y ciydajy KaHaze, He Moxe 6UTH 3HaYajHUjU UM U3HAJ
HEKUX JAPYrUX, MOMyT BJIaJJaBUHE NpaBa, 3alUTHUTE NpaBa MamkbHHA WU
besepau3Ma, 0JHOCHO OH CaM IPUMeHbeH He MOXKe IPOU3BECTH GUJI0 KAKBO
npaBHO AejcTBo (mapa. 91). CBecTaH ,IIypa/IHOCTU" KaHAJCKOT JPYIITBA,
BpxoBHu cyn mnoaceha ga ,KaHabaHM HMKaJa HUCY NPUXBAaTW/M Ja Haul
CHUCTEM IOYMBA Ha MpaBuJy npocte BehuHe (majority rule)” (mapa. 76) u
Jla je 3aTO HEONXOAHO OCTAaBUTH 3aXTeB 3a [0jayaHOM BehuHoM (enhanced
majority) Kako 64 YcTaB 06e36e10 HHTepece MawbHHEe Koja Takohe Mopa /a
Oyze KoOHCysTOBaHa MMajyhu y Buay fa he oasnyka yTULaTH v Ha wy (mapa.
76-77). Tpeba NpUMeTUTH Aa 3aKOH O jACHOCTH UIIAaK HUje Ha KOHKpeTaH
Ha4MH NpeJBUe0 NoTpe6bHY BehuHy. tbume cy gaTta ynytcrsa JlomeM oMy
KaKo /la MPOLIEHU NOCTojambe ,jacHe BehuHe" (ofesbak 2.2 U 2.3; Jovanovié
2007, 193). JakJse, BaxHO je Ja ce y 063up y3Mme Hajpehu moryhu 6poj
Pa3/IMYUTHUX, 2 UCTOBPEMEHO PEJIEBAHTHUX MHUIL/bEHA U CTABOBA, KaKO OU
ce CTBOpPMJIA LLITO IIMPA OCHOBA 3a JIOHOIIee o 1ykKe. [loroToBo je 3HauajHO

17 KonTposu jacHOCTH pedepeHAyMCKOr MUTama y TOM 3aKoHy noceheHo je
MHOTI'0 NaXKkbe YIpaBo 360T TOTa IITO Cy NUTaka NO0CTaB/baHa Ha pedepeHAyMUMA
of 1980. 1 1995. roguHe 6uIa TOJMKO Ayradka U HejacHa Jja cy 36ymuBaja oupa-
ye. Topune 1980. oHo je rnacuJo: ,Biasa KBebeka je jaBHO U3Hesa CBOj peJJIor 3a
[OCTU3ake HOBOT CIopa3yMa ¢ ocTaTKoM KaHazie, 3aCHOBaH Ha jeJHAKOCTH Haluja;
Taj ciopasyM 61 omoryhuo KBeGeky Jia cTeKHe UCK/byYMBO IPABO /ia JIOHOCH CBOje
3aKOHe, 3aBO/JIM CBOje MOpe3e U YCIIOCTaBJ/ba Be3e C HHOCTPAHCTBOM — JPYTUM peyu-
Ma, CyBEPEHOCT — U y UCTO BpeMe Jia ocTaHe ¢ KaHaZloM y eKOHOMCKO] 3ajeJHULH,
YKJbyuyjyhu U 3ajeAHUYKY BaJyTy; OUJIO KaKBe NpOMeHe y NMOJUTHUYKOM CTaTyCy
Koje 6U Mpou3allyie U3 THUX IperoBopa 6ulie, myTeM pedepeHAyMa, U3HETE Mpes
HapoJ; Jia JIM ce, IO/, OBUM YCJOBMMA, camvialiaBaTe Aa jate Biaau KBe6eka maH-
JlaT Jja mperosapa o npejJioxeHoM crnopasymy usmehy Ksebeka u Kanazge?“ Ha pe-
depuaymy ogpkaHom 1995. roguHe nuTame je 610 GopMysIMcaHO HellTo Kpahe,
aJiM ¥ Jjajbe HejacHo: ,Jla sm ce cinaxeTe a KBeGek Tpeba /a 6yze cyBepeH HAKOH
1ITO ynyTH $opMasiHy noHyay KaHaziu 3a HOBO eKOHOMCKO U MOJIUTUYKO HapTHep-
cTBO y okBUpY IIpeasiora 3akoHa o 6yayhHocTy KBe6eka u ciopasyma MOTIHCAHOT
12. jyna 1995?“ (naB. npema: Mapunkosuh 2002, 394, 396).
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NOMHUIbake (ayTOXTOHUX) MAambUHCKUX HAapoJa Yy 3aKOHY O jaCHOCTH, ILITO
rOBOPH /la OHHU HAPOYUTO MOTY 6UTH noroheHu pedpepeHyMCKOM OAJYKOM
BehurHe. 3aTo ce HHMMa U MpyXa 3alITUTa (Koja je mocpenHa) jep je Jowu
JIOM Jy>KaH Jla ’bUXOBE CTABOBE y3Me y 063up.

Y Hap/1eXKHOCTH TOT J0Ma KaHAa/ACKOT MapJiaMeHTa je a BPIIM joll jeAaH
06JINK KOHTpoJIe peQepeHIyMCKOT IpoLeca U TO ex post — HauMe, Jja JIk
MOCTOjU jaCHO M3paxkeHa BOJba jacHe BehuHe rpabhaHa Ha CIpOBeLEHOM
pedbepenymy (KoHTpoJsia jacHOCTU pedepeHJYMCKOr NHTakba MOXE Cce
03HAYUTH Kao ex ante). To 3Ha4u Aa pedepeHAyMCKa OJJIyKa Mopa OUTHU
,OCHaXeHa" akToM /Jlowmer Joma KOju JOHOCH OJAJYKY KOjoM Bepudukyje
pedepeHyMCKHU pe3y/TarT.

6. 3AKJbYYHAK

Y oBoM paay je pa3mMaTpaHO MecCTO pedepeHAyMa y MOJAE/HbEHUM
JpyIITBMMa, MU TO y OHMMa KoOja Ce CMaTpajy KOHCOLUjaTUBHUM
JleMoKpaTHvjaMa. AHanu3a je MMaJja JBa LMW/ba — Ja ce yTBpAU JAa JH
pedepeHyM MoXKe GUTH NPUMEHEH y KOHCOLMjaTUBHUM JleMOKpaTHjaMa
Y, aKO je Tako, [10J KOjUM yCJI0BHUMa.

Pedepenaym Moxke u3ryieaTH Kao JIEMOKPATCKO CPeACTBO ZOHOLIEHA
NOJIMTUYKHUX OZJTyKa. 3aMUCao TOTa UHCTUTYTA jecTe la HApOJ HEloCpeJHUM
M3jallmkbaBambeM JJOHOCH oAJyKy. Ty ce mpeAcTaBHUYKA JeMOKpaTHja, Kao
yo6udajeHH 00JIMK Bpleka BJIACTH, ,JI0OBJAYH", a TpahaHu HajHeocpeaHUje
Bpile cyBepeHOCT. OTyza pedepeHayM HUje ,,CBaKOJHEBHO" cpeicTBO Beh ce
KOPUCTH OH/ZIA Ka/ja ce MOCTAaBU MUTAKE O/ HajIIUper ApyLITBEHOT 3Havaja.
To ce ofjHOCH M Ha CcUTyalllje pellaBakba TEUIKUX MOJUTHUUYKUX MUTaHba.
MebhyTum, 6pojHu ayTopu npuMehyjy Aa, Hako TEOPUjCKU CUTYaL1ja U3rie a
jeIHOCTABHO, y NpPaKCH ,HeMa OYUIVIEHUX J0Kas3a Ja cy pedepeHAyMHU
yCHellHrje CPeACTBO OJf HEKHX APYIMX MexaHu3aMma y IpeBasulakKemny
TEIIKUX TMOJUTHYKUX KpHU3a KaJla je 6UpPAyKo TeJso NMOAE/bEHO OKO OHHUX
NMTamka Koja Cy oJf CYIITHHCKE BaXKHOCTH 3a mwera“ (Jovanovi¢ 2007, 168-
169). Y noje/beHUM JpYLITBUMA Cy UCNpeNJIeTaHH Pa3/JUIUTH UHTEPECH.
360r Tora ojjJiyka 0 BAXXHOM NUTaly He MOXKe OUTH 3aCHOBAHA UCKJbYUYUBO
Ha BehuHckoM Haueny. CylITHHA je y ToMe Ja he ojylyka y APYIITBY OUTHU
JIETUTUMHA CaMO aKO Ce pas/jM4yuTe rpyle y APYLITBY CJI0XKE O HEHO]
CaZjpKMHM, U3 4era IpoH3Ja3d Ja Ce JIETUTUMHOCT He MOXe MEPHUTHU
He3aBHCHUM CTaHZApAOM IpaBze Beh mpucTaHKOM OHUX KOjUMa ce BJjaja
(Chambers 1998, 143). Pedpepenaym, MehyTuM, 4ecTo He MOXKe J1a 33/]0BOJbH
Tako OpojHe UHTepece. 3aTO je ¥ MocMaTpaHa MOTYRHOCT HeroBe NpUMeHe
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y IJIypaJIHUM WM YaK MOJe/beHUM APYIITBUMA jep y IbMMa MaKap OJJIyKe
yCTaBOTBOPHOT KapaKTepa He 64 Tpe6aJsio Aa 6yly 3acCHOBaHe Ha MPUHIUIY
BehuHe Beh Ha 3310Bo/beRY Hajinper Moryher 6poja uHTEpeca.

PedepeHaymy ce Mory ymyTHTH TpU Tpyne KpuTHKa. [IpBa ce Tuue
pebepeHyMCKOT MUTaka Koje 4ecTo MoXKe OMUTH GOpMYJIMCAaHO TaKo Aa
HeroB UCX0/, Oy/ie )KeJbeHH pe3ysaTart. [pyro, fedunuT fesmbepaTUBHOCTH,
KOjY oipa3yMeBa HeMOTYhHOCT apTHUKY/IMCamba BEJUKOT 6poja pa3IuIuTHX
WHTEpeca, y CUTyalldju y KO0joj Ce OAJIyYMBale CBOAW HAa aJTEPHATHBY Ja
nnu He. KoHavHo, y noJie/beHUM JIPYLUITBUMA Cy HAPOYUTO CHOPHA MUTAKka
KojoM BehMHOM ce JJOHOCH OZIJIYKa U KaKaB je M0JI0XKaj MatbHHA.

AHainu3a je nokasasa fa pedepeHiyM He Tpeba 0J1aK0 0J0aLUTH, YaK HU Y
noje/beHUM ApyliTsuma. Haume, JlajiixapT ce y CBOjUM KaCHHUjUM paZjoBUMa
6aBHO U NpeJjlaralkbeM pelllerha 3a TakBa ApylITBa. Y Be3u ¢ TUM, [lonosuh
HaBOJU [Jia je 06/IMKOBabe yCTaHOBA Y KOHCOLMjaTUBHUM CUCTEMHUMA jeJlaH
0/l Haj3aHMMJbUBUjUX BHJOBA YCTAaBHOI MHXemwepHHra. Taj 3ajaTak MMa
Y BeJIMKy NPaKTU4YHY BPEeAHOCT jep ce y APYIITBHMA Koja Cy IOJesbeHa,
HAapoO4YMTO MO je3U4YKO] U EeTHUYKO] JIMHHUjU, KOHCTpyUCawy YCTaBHUX
yCTAaHOBA MOpa MPUCTYNUTH moce6HO onpe3Ho (MusocaB/beBuh, [TonoBuh
2019, 216-217). [lpyrum peyuMa, pedepeHayM Moxxke GYHKLIMOHUCATH U Y
Zly60KO Mo/ie/beHUM JPYIITBUMA, CaMoO LITO ¥ TOM CJIy4ajy Mopa Jja UCIIYHH
ozpebheHe ycioBe, 0AHOCHO MOpa GUTH ,KOHCTPYHUCAH" TAKO Zja OTKJIOHU UJIH
y HajBehoj moryhoj mepu y6sia>ky HeloCcTaTKe KOjU Cy paHHje HaBeIeHH.

OTyma, naxmwa Mopa OUTH T[OMepeHa ca caMor IJlacama Ha
pedepenaymcky npouenypy. Kaja moctoju 036u/bHa mofesa Mo HEKOM
MOJMTUYKOM NMUTAY, HEONX0AHA je apTHUKyJ/Ialikja pa3IMYuTUX UHTEepeca.
JpyruMm peduma, npo6seM Mopa GUTH jacHO AedHUHUCAH, 2 HA OCHOBY
TOra HeOIXO/{HO je NOCTaBUTH jacHO pedepeHAYMCKO nuTamwe. OJ kerose
bopmMyanuje Moxe Jja 3aBUCH M Ucxo pedepenayma. Moryha cy pasinuura
pellleba - KOHTPOJIA O YCTAaBHOCYACKOI OpraHa WJM OJ, MOJUTHUYKHUX
opraHa, Ipy YeMy je BaXKHO YHaIpeJ NpeJBUAETH orpaHuuemna (y dopmu
3aKoHa) y GopMynucawmy nuTamwa. Hekaja ce HajBulle BpeJHOCTH MOTY
3aLUTUTHU U NOCTaB/babeM MaTepHja/IHUX OrpaHUYerha — NPONHCUBabeM
Jla HeKa NHTama He MOry OUTH npejMeT pedepeHAYMCKOT OfJydYUBama.
Ocum Tora, 6110 61 706PO NMpeJBUAETH U TapaHTOBAaTU Bohewe AUCKycHje
y TOKy pedepeHAyMcKe KaMIlame. YOIlITe, jaBHa JebaTa Mopa OUTHU
TakBa Jla oMmoryhu cjio6ozHo ¢opMupare Bosbe 6upavya. OHA MOXKe OGUTHU
OpraHM30BaHa TaKO Ja YKJbydyje pas3/MydTe OOGJMKe HapTULUNALHje
HajBeher moryher 6poja pa3/MYMTHUX Trpyna y APYLITBY, 2 HApO4YHUTO je
BA)XHO Jla MamhHHa He Oyje MapruHaju3oBaHa. Y Be3d C TUM Ce MOTy
npeJBUJETH U MEXaHM3MHM KOjUMa ce IITUTe MHTepecu MamHHA. Tako
je, Ha mpuMep, bopMupaH KaHTOH Jypa y llBajuapckoj. KonayHo, kaja je

335



A. LiBeTkoBuh (cTp. 311-341)

ped o noTpe6HOM 6pOjy I/1acoBa 3a ycnex pedepeHayMa, IpaKca NoKasyje
Jla ce Mopa TpaxuTu oapeheHa kBamudukoBaHa BehuHa. OHa, MehyTum,
Mopa GMTH MOCTUTHYTA TAaKO Jla 33/l0BOJbM WHTepece Hajuidper Moryher
6poja pasIMUUTHX I'pyna y JpYyLITBY, @ HAPOYUTO Aa 06yxBaTH MamuHe. Ta
NUTama je pasMmatpao U BpxoBHu cyn KaHaze y cB0joj oAsiyLu o0 ceLecuju
KBe6eka, rie je ynpaBo youuo 3Hauyaj jacHO GOpMyJIMCAHOI NUTama U
jacHe BehuHe, kao ¥ NOTpPeOy Jja ce 3alUTUTEe OPOjHU (Pa3JIUUYUTU) CTABOBU

y pedbepeHAYMCKOM MpPOILECY.

Wnak, Kkao WTo je y pajy UCTaKHYTO, YHNHH Ce []a je Mare BaXKHO KaKaB
he 6uTH Hcxof Iylacamka Hero kakBa he 6uTH pedepeHAyMcKa Mpoueaypa.
W3 npeTxoAHO peyeHOr MPOM3JasH Ja NPaBUJIHO OPraHM30BaHA KaMIamba
W YOHNIUTe NpOLeC KOju MpeTXoJU OAJy4YUBamy Moxe OUTH oHa ¢asa
koja he o06e36egutn JserutumuteT. Kako CaHcTajH npumehyje, mnoj
JI06pUM yCJI0BHMaA, y Npollecy MperoBaparma Ce MOXKe pa3jaCHUTH OCHOB
HecrnopasyMa (Sunstein 2001, 8). Tako ce Moxe 3aJJ0BO/bUTH HajIIUPHU
Moryhu 6poj uHTepeca, ma he JIErMTUMAIUjCKO CPEACTBO OUTH YHUTaB
npolec, a He pe3yaTaT pedepeHayma. Koju cy To MexaHU3MHU, 3aBUCH Of
yCJIOBA Y KOHKPETHOM ApylITBY. ToMe je Moryhe ynyTUTH KPUTHKY Ja Cy CBU
MeXaHH3MHU KOjU Cy paHMje HaBeJleHU NpeTepaHo CJIO0XKEeHH, aju ,CJI0XeHa"
JPYIITBA, XeTeporeHa, a HAPOYUTO AYOOKO NOAes/beHa, YECTO 3aXTEBAjy U
NPeHOPMHUPAHOCT, KaKo 6u ce cnpedyusie Moryhe 3yoymnorpe6e. 360r Tora
pebepeHyM HUje CpeCTBO Koje je orpaHUYeHO Ha BeNUHCKY 1eMOKpaTHjy
Beh HMHCTUTYT Kojuce, y3 H3BeCHa HHCTUTYLMOHa/JHAa ,O0CHAKHUBaHA“,
MOXe INPUMEeHUTU U y HeBehuHckuM cuctemuma. llltaBuine, pedepenaym
3a/ip>KaBa CBe CBOje BakHe PpyHKILMje YaK U Y MO/ e/beHUM JPYIITBHMA — OH
Y Tazaa (ako je 1o6po ,MOCTaB/beH") MpeCTaB/ba MexaHU3aM HEeNoCpPeJHOT
Bpluema BJacTu rpahaHa. PedepeHayM uMa moTeHuujaa ga ce oGJIHKYje
TaKo Jja pa3JIMIMTHUM rpynama omMoryhu Jia uspase cBoje CTaBOBE U [Jja TaKO
OTKJIOHU Hecropa3syMe U CIpevH Jasbe Nojesie y ApyITBY.
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Summary

The paper analyzes the possibilities of referenda in consociational
democracies. According to Arend Lijphart, democratic systems can be
divided into majoritarian and consociational. Referendum is commonly
understood as a mechanism of the people’s direct decision-making based
on the majoritarian principle. This paper analyzes what qualities the
referendum must possess in order to be compatible with the system of
consociational democracy. The term consociational democracy applies to
systems in which the society is divided on multiple grounds, in such a way
that the majority of interests are satisfied while preserving the institutional
shape and logic of this mechanism of direct decision-making. The analysis
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/VARIA

YIYTCTBO 3A AYTOPE

Ananu IlpasHoz pakyamema y beozpady 06jaB/byjy TEKCTOBE Ha CPIICKOM
Y eHIVIECKOM je3UKY.

Y AnanumMa ce 06jaBJbyjy Hay4YHH WIaHIU, KPUTUYKE aHAIN3€E, KOMEHTapH
CYZICKUX OJIJIyKa, MIPUJI03U U3 MehyHapoJHOT HAy4YHOT KMBOTA U MPHUKA3U.
[IpuxBaTajy ce HCK/bYYMBO aHAJUTHYKHU, 2 He [JAECKPUNTHUBHU INPUKA3U
HayYHUX U CTPYYHUX KHbUTA.

[IpemajoM TekcTa, ayTop H3jaB/byje Jla TEKCT HHUje HH 00jaB/beH HU
npuxBaheH 3a o6jaB/bUBarbe Te Ja Hehe OUTH npeaaT 3a o6jaB/bUBabE GUIIO
KOM JpyroM Menujy. AyTop Takohe u3sjaBJbyje J1a je HoOcWJAl, ayTOPCKOT
npaBa, Ja je 06aBellITeH 0 paBUMa Tpehux Juna U Jia je UCIYHUO 3axTeBe
KOjU Ipou3Jias3e U3 TUX NpaBa.

[lpujeMm cBux TekcroBa Owhe mnOTBphHeH eJEKTPOHCKOM IOLITOM.
Pepakiuja he pasMoTpuTu mo06GHOCT CBUX PaZioBa Jia OyAy MOJBPTHYTH
MOCTYINKY pelleH3upama. [[0l0GHM TEeKCTOBU IIa/by Ce Ha [JIBOCTPYKY
AHOHUMHY peleH3Ujy.

WUHdopmanyje o ypenHu4Ykoj moautunu AHasa [IpasHoz gakyimema y
Beozpady Buzetu Ha: https://anali.rs/eticki-kodeks/.

Axo xenuTe Ja mpejarte cBoj pag Auaauma [lpasHoz ¢dakyamema y
Beozpady, monuMmo Bac fa npaTturte ciaefeha ynyTcTBa.

Ako mnpezajeTe paj Ha €HIVIECKOM je3WKy, MOJMMO Bac Ja IMpaTUTe
moceGHO YMOYTCTBO Koje je JOCTymHO Ha: https://analirs/uputstvo-za-
autore/?lang=en.
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YnyTtcTBo 3a ayTope (cTp. 343—-353)

Pykomnuc Tpe6a na 6yne ypeheH Ha cienehu HauuH:
1. HacJIOBHA CTpaHa,
2. amnCTpaKT U KJbY4YHE peuy,
3. PYKOIIMC U CHHMCAK JIUTEepPaType,
4

. Jlojaly, Tabese U CIUKe.

1. HACJIOBHA CTPAHA

HacnosHa cTpaHa pykonuca Tpe6a aa caapxu cneaehe nogatke:

— HaCJIOB TEKCTa,
- UMe, Ipe3uMe, roINHY poherma U apuidjannjy CBUX ayTopa,
- IyHY aZpecy 3a KOPeCNOHAEHIHjY U aipecy eJIEKTPOHCKe MOIITe.

AKo je TEeKCT KOayTOpPCKH, MOJIMMO Bac Ja JJOCTaBUTe TpaXkeHe MoJaTKe
3a CBaKoOr ayTopa.

2. ANICTPAKT U KJbYYHE PEYH

TekcTy mpeTxoAy alcCTPaKT KOjU je cTporo orpaHuveH Ha 150 peum.
AncTpakT He cMe Ja cafpxu HeoApeheHe ckpaheHule nan pedepeHie.

MosiuMoO Bac Ja HaBeJeTe IMeT K/by9YHUX pedHu KOje Cy HNpUKJJaZHe 3a
HHAEKCHpame.

PazioBu Ha cprickoM je3uKy Tpeba Jia caJpiKe ancTPaKT U K/bYYHE pedyu
Y Ha CPIICKOM U Ha EHIVIECKOM je3WKy. Y TOM CJy4ajy, aliCTPaKT U KJby4YHE
peyu Ha eHIJIECKOM je3WKY Tpeba Jia ce Haslase U3a CKUCKA JIUTepaType.

3. PYKOIMHC U CMUCAK JIMTEPATYPE

360r aHOHMMHOI  pelleH3Mpama, HMeHa ayTopa U  HHHXOBe
MHCTUTYLIMOHA/JIHE NPUNAJHOCTH He Tpeba HABOAUTHU HA CTpaHHUL@aMa
pyKomuca.

TekcToBU MOpajy Aa 6yAy HanmucaHU y cienehem popmary:
— BeJIMYMHA cTpaHule: A4,

- Mapruse: 2,5 cm,
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YnyTcTBO 3a ayTope

- ¢ouT: Times New Roman,

- pasMak usMelhy pesioBa y IJ1laBHOM TeKcTy: 1,5,
- pasmak usmeby penoBa y ¢ycHotama: Easy,

— BeJIMUMHA CJI0Ba y IJIaBHOM TeKcTy: 12 pt,

- BeJIMYMHA cyoBa y dycHoTaMma: 10 pt,

- HyMepalMja CTpaHUIA: aparcKu 6poj y A0HkeM JeCHOM YTy CTPaHHU-
1e.

Jpyre ayTope Tpe6a HABOAUTH 110 UMEHY U IPE3UMEHY KaJla ce IPBHU My T
nomumsy ([lerap IletpoBuh), a 3aTum camo no npesumeny (Ilerposuh). He
Tpeba HaBOAUTH ,ipodecop”, ,Ap", ,I.“ HUTH GUJI0 KaKBe TUTY.JIe.

CBe ciMKe U Tabesie Mopajy Aa Oy[y TOMeHYTe ¥ TEKCTY, IpeMa peJiocjiely
10 KOjeM ce I10jaBJbYjy.

CBe akpoHHMe Tpeba 06jaCHUTH NMPUINKOM NMPBOT KOopHIilhemwa, a 3aTUM
ce HaBO/Jle BeJIMKUM CJIOBUMA.

EBporncka yHuja - EY,
The United Nations Commission on International Trade Law - UNCITRAL

BpojeBu oj jenaH z0 JeBeT MUINy ce CJIOBHMMa, Behu 6pojeBu mumny ce
nudpama. Jlatymu ce nuiy Ha ciaegehu HauuH: 1. janyap 2012; 2011-2012;
TpuzeceTux roarHa 20. Beka.

dycHoTe ce KopHcTe 3a oGjallikbera, a He 32 HaBohewe JUTepaType.
[IpocTo HaBohewe Mopa ja GyZe y [JIaBHOM TEKCTY, Ca U3y3eTKOM 3aKOHA
U CY[CKUX OJJIYKa.

MoaHacnoBe Tpeb6a nucaTv Ha cnegehr HaUMH:

1. BEJIUKA CJIOBA
1.1. lIpBO C10BO BENUKO

1.1.1. IIpso c/1080 8eAUKO KYp3us

Lutupame

CBu uuTaTH, y TeKCTy U pycHoTama, Tpeba Aa OyAy HANHCAHU Y
cnenehem popmarty: (ayTop/rogsuna/6poj cTpaHe UM BHIEe CTPaHA).

Jomaha nMeHa Koja ce MOMHUKY Y pedyeHUId He Tpeba MOHAB/bATU Y
3arpajama:
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YnyTtcTBo 3a ayTope (cTp. 343—-353)

- Ilpema MusomeBuhy (2014, 224-234)...

— PuUMCKU npaBHUIM Cy NO3HABAIM PAa3/IMUYUTE KJIAcUPHKALUje CTBapH
(MunomweBuh 2014, 224-234)

CTpaHa HMeHa Koja Ce IOMHKBY Yy pedyeHULU Tpeba nda 6yay
TpaHCKpUGOBaHa, a y 3arpajjaMa HX Tpe6a MOHOBUTH W OCTABUTH Y
OpUTHHaJY. Y CIIUCKY JIUTEPATYpe CTPaHA UMEHA Ce He TPAHCKPHUOY]y:

- IIpema Konuoay (Koziol 1997, 73-87)...
- 0 Towme je oncexxHo nmucao Koruoua (Koziol 1997, 73-87).

- Koziol, Helmut. 1997. Osterreichisches Haftpflichtrecht, Band I:
Allgemeiner Teil. Wien: Manzsche Verlags- und Universitatsbuch-
handlung.

[Toxke/bHO je Aa y UTAaTUMa y TEKCTy Oy/e HaBeJleH MoJlaTak o 6pojy
CTpaHe Ha K0jo0j ce HaJla3U [eo Jesa Koje ce [UTHUpa.

Hcto Tako u / Ucto / Kao u KonctauTunoBuh (1969, 125-127);

[Ipema Baprow (1959, 89 ¢u. 100) - mamo 2de je ychoma 100 Ha 89.
CMpaHu;

Kao mrro je mpegsioxuo baprom (1959, 88 u ¢pH. 98) — mamo 2de ¢ycHo-
ma 98 Huje Ha 88. cmpaHu.

[Ipe 6poja cTpaHe He Tpeba CTaB/bATH O3HAKY ,CTP., ,p." £ Wau caumdHo.

H3yseTHO, TaMo TZie je TO MPUKJIALHO, ayTOPU MOTY Jla KOPUCTe LUTaTe
y TeKcTy 6e3 HaBohewa Opoja cTpaHe Jieia Koja ce HUuTUupa. Y TOM Cay4ajy
ayTOpU MOTY, alM He MOPajy Jla KOPUCTe HEKY Ofl Ha3HaKa Kao IITO Cy: 8U-
demu, noce6Ho sudemu, sudemu Ha npumep u op.

(BugmeTy, Ha npumep, baptom 1959; CumoBuh 1972)
(Bugetn nmoce6Ho bakuh 1959)
(CrankoBuh, Opsinh 2014)

JenaH aytop

Humam y mexkcmy (T): Kao u WUnaj (Ely 1980, 6poj cTpaHe), TBpAUMO
Ja...

Haeoberwe y cnucky aumepamype (JI): Ely, John Hart. 1980. Democracy
and Distrust: A Theory of Judicial Review. Cambridge, Mass.: Harvard
University Press.
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T: Ucto kao u ABpamoBuh (2008, 6poj cTpaHe), TBpAUMO Aa...

JI: ABpamoBuh, Cuma. 2008. Rhetorike techne - sewmuHa 6ecedHuwmasa u
jasHu Hacmyn. Beorpa;: Ciy»6eHH riacHUK — [IpaBHU pakynTeT YHUBEP3U-
TeTa y beorpagy.

T: BacusbeBuh (2007, 6poj cTpaHe),

JI: BacusbeBuh, Mupko. 2007. KopnopamugHo ynpasssarbe: npasHu acnek-
mu. beorpag;: [IpaBHu ¢akynteT YHUBep3uTeTa y beorpaay.

ABa ayTopa

T: Kao urto je ykaszano (Daniels, Martin 1995, 6poj cTtpane),

JI: Daniels, Stephen, Joanne Martin. 1995. Civil Injuries and the Politics of
Reform. Evanston, IlL.: Northwestern University Press.

T: Kao mrto je mokasaHo (CtankoBuh, Opsinh 2014, 6poj cTpane),

JI: CrankoBuh, O6peH, Muogpar Opsauh. 2014. CmeapHo npaso. Beorpag;:
Homoc.

Tpu ayTopa

T: Kao wto cy npeguioxuau Cecus, JIung u bepmant (Cecil, Lind, Bermant
1987, 6poj cTpaHe),

JI: Cecil, Joe S, E. Allan Lind, Gordon Bermant. 1987. Jury Service in
Lengthy Civil Trials. Washington, D.C.: Federal Judicial Center.

Buwe on Tpu ayTopa

T: [Ipema ucTpakuBamwy Koje je cipoBeo TapHep ca capagHuuuma (Turner
et al. 2002, 6poj cTpane),

JI: Turner, Charles F, Susan M. Rogers, Heather G. Miller, William C. Miller,
James N. Gribble, James R. Chromy, Peter A. Leone, Phillip C. Cooley, Thomas
C. Quinn, Jonathan M. Zenilman. 2002. Untreated Gonococcal and Chlamydial
Infection in a Probability Sample of Adults. Journal of the American Medical
Association 287: 726-733.

T: llojeauHu ayTopu cMatpajy (Bapazau et al. 2012, 6poj cTpaHe)...
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JI: Bapagu, Tu6op, BepHagmer Bopgam, lamo Kuexeuh, Biagumup
[MaBuh. 2012. MehynapodHo npusamto npaso. 14. uzgame. beorpaz: Ipas-
Hu dakynTeT YHuBep3uTeTa y beorpaay.

MHcTUTYuMja Kao ayTop

T: (U.S. Department of Justice 1992, 6poj cTpane)

JI: U.S. Department of Justice. Office of Justice Programs. Bureau of Justice
Statistics. 1992. Civil Justice Survey of State Courts. Washington, D.C.: U.S.
Government Printing Office.

T: (3aBop 3a WHTeJeKTyasJHy cBojuHy Peny6suke Cp6uje 2015, 6poj
CTpaHe)

JI: 3aBoj 32 UHTeJIEKTYyaJHY CBOjuHy Peny6sinike Cpowuje. 2015. 95 200uHa
3awmume uHmeekmyaJiHe ceojure y Cpéuju. Beorpan: Colorgraphx.

Aeno 6e3 ayTtopa

T: (Journal of the Assembly 1822, 6poj cTpaHe)

JI: Journal of the Assembly of the State of New York at Their Forty-Fifth
Session, Begun and Held at the Capitol, in the City of Albany, the First Day of
January, 1822. 1822. Albany: Cantine & Leake.

LuTuparse BULLIE Aena UCTOr ayTopa

KnepmoHT 1 AjseH6epr cMaTpajy (Clermont, Eisenberg 1992, 6poj cTpa-
He; 1998, 6poj cTpane)...

Bacra ucrtuue (2001, 6poj ctpaHe; 2003, 6poj cTpaHe)...
LiuTupame BULLe Aena UCTOr ayTopa U3 UCTe roAuHe

T: (White 1991a, page)

JI: White, James A. 1991a. Shareholder-Rights Movement Sways a Number
of Big Companies. Wall Street Journal. April 4.
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UcTtoBpeMeHO LUTUpaHbE BHLLE ayTopa U Aiena
(Grogger 1991, 6poj ctpane; Witte 1980, 6poj ctpane; Levitt 1997, 6poj
CcTpaHe)

(MomoBuh 2017, 6poj crpane; Jlabyc 2014, 6poj cTpane; BacusmbeBuh
2013, 6poj cTpane)

Mornaesbe y KibHU3KU

T: Xonmc (Holmes 1988, 6poj cTpaHe) TBpAH...

JI: Holmes, Stephen. 1988. Precommitment and the Paradox of Democracy.
195-240. Constitutionalism and Democracy, ed. John Elster, Rune Slagstad.
Cambridge: Cambridge University Press.

Mornassbe y Aeny Koje je U3a4aTo y BULLE TOMOBA

T: IBapy u Cajkc (Schwartz, Sykes 1998, 6poj cTpaHe) TBpZe CynpOTHO.

JI: Schwartz, Warren F, Alan O. Sykes. 1998. Most-Favoured-Nation
Obligations in International Trade. 660-664. The New Palgrave Dictionary of
Economics and the Law, Vol. 1], ed. Peter Newman. London: MacMillan.

Kmbura ca BuLLe U3gamba

T: Kopucrehu I'puHoB MeTop (Greene 1997), HampaBWJIHM CMO MO/ieJ
KOjH...

JI: Greene, William H. 1997. Econometric Analysis. 3. ed. Upper Saddle
River, N.J.: Prentice Hall.
T: (llonoBuh 2018, 6poj cTpane), P: [lonosuh, [lejan. 2018. Ilopecko npa-

80. 16. usname. beorpaz;: [lpaBHu ¢akysntet YHUBep3uTeTa y Beorpany.

HaBohewe 6poja nsmarma HUje 06aBe3HO.

MoHOBHO M3Aakbe — penpuHT

T: (Angell, Ames [1832] 1972, 24)

JI: Angell, Joseph Kinniaut, Samuel Ames. [1832] 1972. A Treatise on the
Law of Private Corporations Aggregate. Reprint, New York: Arno Press.
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YnaHak

Y cnucky JiuTepaType HaBOZE Ce: Mpe3uMe U UMe ayTopa, Opoj U rognHa
objaB/bHMBamba CBeCKe, HA3UB 4YJIaHKA, Ha3WB 4YacOIMMCA, FOJJUHA H3JIaKeHa
yacomnwuca, crpanulie. [Ipy HaBohewy MHOCTpaHUX Yacomyca KOju He HyMe-
pHIIY CBecKe Taj MO/IaTaK Ce U30CTaBJba.

T: Taj mozen kopuctro je JleBuH ca capaguunuma (Levine et al. 1999,
6poj cTpaHe)

JI: Levine, Phillip B., Douglas Staiger, Thomas J. Kane, David ]. Zimmerman.
1999. Roe v. Wade and American Fertility. American Journal of Public Health
89: 199-203.

T: Ha To je yka3ao BacusbeBuh (2018, 6poj cTpaHe)

JI: BacubeBuh, Mupko. 2/2018. Ap6uTpakHu yroBop W HHTEpKOMMa-
HUjCKONIPaBHU CIOPOBU. AHaau [IpasHoz ¢pakyasmema y Beoepady 66: 7-46.

T: Opnuh uctude yTULaj ynopegHor npasa Ha cafpxuHy Ckune (Opsuh

2010, 815-819).

JI: Opauh, Muoapar. 10/2010. Cy6jeKTUBHa JAeJIUKTHA OATOBOPHOCT Yy
cprckoM npasy. I[IpasHu scusom 59: 809-840.

LuTupame uenor 6poja uaconuca

T: Tome je mocBeheHa jegHa cBecka yaconuca Texas Law Review (1994).

JI: Texas Law Review. 1993-1994. Symposium: Law of Bad Faith in Contracts
and Insurance, special edition 72: 1203-1702.

T: Ocurypame of rpahaHCKe OATOBOPHOCTH MOAPOGHO je aHATM3UPAHO Y
yaconucy AHaau IlpasHoz pakyanmema y Beozpady (1982).

JI: Anaau IlpasHoz ¢pakynmema y Beozpady. 6/1982. Casemosgarse: Heka
aKmye/sHa numarea ocuzyparea od epahavcke odzoeopHocmu, 30: 939-1288.

KomMeHTapu

T: Cmut (Smith 1983, 6poj cTpane) TBpAH...

JI: Smith, John. 1983. Article 175. Unjust Enrichment. 195-240.
Commentary to the Law on Obligations, ed. Jane Foster. Cambridge: Cambridge
University Press.
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T: llpema llImanen6axy (Schmalenbach 2018, 6poj cTpane), jacHo je Aa...

JI: Schmalenbach, Kirsten. 2018. Article 2. Use of Terms. 29-/I: Tomuh,
Janko, Cama IlaBnoBuh. 2018. YrnopenHonpaBHa aHa/iM3a Npomnuca y 06-
JIaCTH pajHor mpasa. PagHu pokyMeHT 6p. 7676. UHCTUTYT 3a ynopeJHO
npaso, beorpag.

T: (Glaeser, Sacerdote 2000)

JI: Glaeser, Edward L. Bruce Sacerdote. 2000. The Determinants of
Punishment: Deterrence, Incapacitation and Vengeance. Working Paper No.
7676. National Bureau of Economic Research, Cambridge, Mass.

JInyHa KopecnoHAeHIHja/KOMyHUKaLUja

T: Kao mrto TBpau [lamwanoBuh (2017),
JI: JammaHoBuh, BuhenTuje. 2017. [Tucmo aytopy, 15. ja"yap.

T: (Welch 1998)
JI: Welch, Thomas. 1998. Letter to author, 15 January.

Cta6bunHu uHTepHet npotokon (URL)

T: lIlpema 3aBoAy 3a UHTEJIEKTYalHy cBojuHy Peny6suke Cp6uje (2018),

JI: 3aBoj; 32 UHTeJIeKTyaJlHy cBOjuHy Peny6svike Cpowuje. 2018. loguuimbu
M3BellTaj 0 paay 3a 2017. roguny. http://www.zis.gov.rs/o-zavodu/godisnji-
izvestaji.50.html, nocnefwu npuctyn 28. mapta 2018.

T: According to the Intellectual Property Office (2018)

JI: R.S. Intellectual Property Office. 2018. Annual Report for 2017. http://
www.zis.gov.rs/about-us/annual-report.106.html, last visited 28 February
2019.

Y mrramnu

T: (borganoBuh 2019, 6poj cTpaHe)

JI: BornanoBuh, Jlyka. 2019. EkoHOMCKe mocjieinile yroBapatba Kiay3yJie
HajrnosJsamheHyje HalMje Y OUJIaTepaTHUM HHBECTUIIMOHUM CIIOpa3yMUMa.
Homoc, Tom 11, y mitaMnu.
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YnyTtcTBo 3a ayTope (cTp. 343—-353)

T: (Spier 2003, 6poj cTpaHe)

JI: Spier, Kathryn E. 2003. The Use of Most-Favored-Nations Clauses in
Settlement of Litigation. RAND Journal of Economics, vol. 34, in press.

MpuxsaheHo 3a o6jaB/bUBaHE

T:Y jenHom uctpaxxkuBamwy ([leTpoBuh, npuxBaheHo 3a 06jaB/bUBaE) MO-
ceGHO Ce HCTHUYE 3HAYaj MpaBa MAalkbUHCKUX aKLIMOHApa 32 GYHKIMOHUCAKE
aKLMOHAPCKOT JpyLITBa.

JI: TlerpoBuh, Mapko. [IpuxBaheHo 3a o6jaB/buBame. [[paBa MalbUHCKUX
aKLMOHAapa Yy KOHTEKCTy (QYHKIMOHHCAakha CKYNUITHHE aKIHOHAapCKOT
Apyutsa. [IpasHu scusom.

T: Jengna cryguja (Joyce, mpuxBaheHo 3a o6jaB/bUBarbe) OJJHOCH Ce HA
Ko/1yM6UjCKH AUCTPUKT.

JI: Joyce, Ted. Forthcoming. Did Legalized Abortion Lower Crime? Journal
of Human Resources.

Cyacka npakca

@(ycHome): BpxoBHu cyn Cp6uje, PeB. 1354/06, 6. 9. 2006, Paragraf
Lex; BpxoBHu cyz Cp6uje, PeB. 2331/96, 3. 7. 1996, buaimen cydcke npak-
ce BpxosHoe cyda Cpéuje 4/96, 27; CJEU, case C-20/12, Giersch and Others,
ECLI:EU:C:2013:411, mapa. 16; Opinion of AG Mengozzi to CJEU, case
C-20/12, Giersch and Others, ECLI:EU:C:2013:411, mapa. 16.

T: 3a pedepeHniie y Tekcty kopuctuTu ckpahenuune (BCC Pes. 1354/06;
CJEU C-20/12 unm Giersch and Others; Opinion of AG Mengozzi) KoH3u-
CTEHTHO Y L|eJIOM 4JIaHKY.

JI: He Tpe6a HaBOJUTH CYACKY NPAKCY Y CIUCKY KOpUILheHe JUuTepaType.

3aKOHHU W ApYryU NPOMUCH

@: 3aKOHUK O KPUBUYHOM MNOCTYNKY, CayxcbeHu aaacHuk PC 72/2011,
101/2011, 121/2012, 32/2013, 45/2013 u 55/2014, un. 2, ct. 1, Tau.
3; Regulation (EU) No. 1052/2013 establishing the European Border
Surveillance System (Eurosur), O] L 295 of 6/11/2013, Art. 2 (3); Directive
2013/32/EU on common procedures for granting and withdrawing
international protection (recast), O] L 180 of 29/6/2013, 60, Art 6 (3).
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YnyTcTBO 3a ayTope

T: 3a pedepenue y Texcty kopuctutu ckpahenune (3KII uau 3KII PC;
Regulation No. 1052/2013; Directive 2013/32) KOH3UCTEHTHO y I€JIOM
YJIAHKY.

JI: He Tpe6a HaBOJUTH IPOIHCE Y CIUCKY KOpHITheHe JIUTepaType.

4. NMPUJ1I03U, TABEJIE U CJIUKE

dycHoTe y mpusI03MMa HyMepHIlLy ce 6e3 MpeKuia Kao HacTaBaK Ha OHe
y OCTaTKy TeKCTa.

Hymepanuja jegHauuHa, Tabesa U CIMKA y HNpUJI03UMa NoYyMibe ca 1
(jemnaumua Al, Tabesa Al, ciuka Al uta., 3a npusior A; jeqHaynHa b1, Ta-
6esna b1, ciuka b1 utp,., 3a npusor B).

Ha ctpaHu Moxe 6uTH camo jefHa Tabesa. TabGesa Moxe 3ay3UMaTH
BUIlEe OJ jefjHe CTPaHe.

TaGesie uMajy KpaTke Hac/oBe. /lofaTHa objallibea ce HaBOJe y Halo-
MeHaMa Ha JiHy TabeJe.

Tpe6a uaeHTHGUKOBATH CBE KOJIMYMHE, jeJUHUIE Mepe U cKkpaheHHlle 3a
CBe yHOCe y TabeJiy.

M3Bopu ce HaBoZe y LieJIMHU Ha AHY TabeJsie, 6e3 yHAaKPCHUX pedepeHH
Ha pycHOTe WM U3BOpE HA JIPYTUM MECTHMA y YJIAHKY.

Cnuke ce mpuiaxy y ¢ajioBUMa 0JIBOjeHO Of TeKCTa U Tpeba ga oyay
jacHo ob6esiexxeHe.

He Tpeba KOpUCTUTHU ceHUEHe UIU 60jy Ha rpadUIKUM npuKazuma. AKo
je moTpe6GHO BU3yesHO HcTahH MojeiuHe pa3JiMKe, MOJIMMO Bac Jja KOPUCTH-
Te mpadupame U YHaKpCHO padupare WM APYro Cpe/iCTBO O3HA4YaBamba.

He Tpe6a KOPUCTUTHU OKBUP 3a TEKCT HUCIIOA UJIN OKO C/IINKeE.

Mosinmo Bac aa kopuctute GpoHT Times New Roman ako mocToju GuJIo
KaKBO CJIOBO UJIM TEKCT Ha cauly. BesnuuHa poHTa Mopa OGUTH HajMame 7.

I'padury He cagpke OUJIO KaKBY 00jy.

HacsoBu ciiMKa cy HaBeJieHH M Ha 3aceGHOj CTpPaHHULH ca JJBOCTPYKUM
npopesoM MoJ, Ha3uBoM - JlereHa KoOpULINeHUX CJHKA.

Cnuke He Mory 6uTu Behe o 10 cm x 18 cm. la 6u ce u3berso ja ciu-
Ka 6y/le 3Ha4ajHO CMalbeHa, 06jalllibeha MojeINHUX JleJIoBa CIUKe Tpeba aAa
Oy/y MOCTaB/beHA Y OKBUPY CJIMKE WUJIU HUCIO/J Hbe.

353









CIP - KaTasiorusanuja y nyb6jankanuju
Hapopna 6ubunuoreka Cpo6uje, Beorpap,

34(497.11)

AHAJIM IlpaBHor ¢akyareTta y Beorpaay : yaconuc 3a npaBHe U
ApyurrBeHe Hayke = The Annals of the Faculty of Law in Belgrade :
Belgrade law review / riaBHu U oAroBopHH ypeHUK Mapuja Kapanukuh
Mupuh. - [Cpncko usn.]. - loa. 1, 6p. 1 (1953)-. — beorpag : [IpaBHuU
¢dakynret YHuBep3urera y beorpaay, 1953- (beorpaz : JloHat rpad). -
24 cm

TpomeceuHo. - [Ipey3eo je: Annals of the Faculty of Law in Belgrade.
- ipyro u3jame Ha ApyroM Meaujymy: AHanu [IpaBHor dpakysnteray
Beorpanay (Online) = ISSN 2406-2693.

ISSN 0003-2565 = Anasu [IpaBHoOr pakynreray beorpagy
COBISS.SR-ID 6016514




DakynTeTcKn HaydHu vaconuc AHanm [lpaBHor ¢akyntera y beorpaay
nanasu of 1953. roamHe (ISSN: 0003-2565) kao noToMak Yaconuca Apxms
3a rpasHe 1 pYLUTBEHE HayKe Koju je u3nasmno of 1906. roamHe.

MaBHKW ypeaHWLM ApxmBa 3a NpaBHe 1 APYLITBEHE Hayke bunu cy: Kocta
KymaHyau u [paromy6 Apanhenosuh (1906-1911), Kocta KymaHyau
(1911-1912), Yepomurb  MwutpoBuh  (1920-1933), Mwuxanno Wnuh
(1933-1940), hophe Tacuh (1940-1941) u JosaH Hopheswh (1945).

MaBHW ypeoHvun Axana [lpasHor ¢akynretra y beorpagy ownu cy:
Muxajno KoxctaHTuHOBMA (1953—-1960), MunaH BapTtow (1960-1966),
Bojucnas bakuh (1966—1978), Bojucnas Cumosuh (1978-1982), O6peH
CrankoBuh (1982-1985), [ejaH Monosuh (1996), Muoapar Opnwuh
(1997-2004), NlaHuno bacta (2004—2006), Cma AspamoBuh (2006—2012),
Muporby6 J1abyc (2013-2015) n Mupko Bacurberuh (2016—2018).

Y yaconucy ce 06jaBrbyjy HaydHW YnaHUMW, KPUTUUKE aHaM3e, KOMEHTapu
CYACKMX 0AnyKa, NpUIo3n 13 MehyHapoAHOT HayUYHOT XKMBOTa W NpUKasu
KrbWra. 4aconuc muanasum 1y enekTpoHckoM o6muky (elSSN: 2406-2693).

Panosu o6jaBrbeHn y yaconmcy NOANeXYy aHOHWMMHO] peLeH3unju ABoje
pelieH3eHaTa, koje oapehyje peaakumja.

CTaBOBM M3PaXEHW y Yaconucy Npeacrasbajy MULLIbere ayTopa U He
ofpaxaBajy Hy)KHO rneduiTa pefakuuje. 3a Te CTaBOBe pefaKuuja He

oAarosapa.

Haconuc 1M3nasun TpoMeCceyHo.
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