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DIGESTIVE JURISPRUDENCE RESTATED:
ON BREAKFAST AND DIGESTION AS BIAS-AROUSERS™™

“Digestive Jurisprudence” is the view that judicial decisions depend on what
judges had for breakfast. The view is usually associated with Frank’s version
of Legal Realism. The paper shows that, disputable as it is, that view comes
from the philosophical background of Peirce’s pragmatism and the legal
background of Holmes’ prediction theory. Peirce’s pragmatism was an account
of concepts in terms of their predictable consequences. Holmes’ prediction
theory was an account of law in terms of predictions of what judges will do. And

Full professor, Bocconi University, Milan, Italy, giovanni.tuzet@unibocconi.it.

Earlier versions of this work have been presented here: “Higher Seminar in
Practical Philosophy”, University of Uppsala, Department of Philosophy, December
2016; “Seminario permanente de filosofia del derecho WS”, Cérdoba (Argentina),
June 2017; “Legal Theory Seminar”, University of Belgrade, Faculty of Law, March
2019; IVR 2019 Congress, University of Lucerne, July 2019. I wish to thank the
organizers of those events and their audiences for valuable feedback; I also thank
Dan Priel for a useful exchange on the topic, and two reviewers of this journal for
helpful comments. Let me also point out that sections 2-3 of the present work draw
on sections 2-3 of Tuzet 2021.
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Legal Realism focused on judicial behavior as determined by various factors
including, in its most extreme and provocative version, breakfast quality and
digestive processes. The paper does not ascertain whether the digestive view is
true (to some extent); rather, it makes the working hypothesis that breakfast
quality, or digestion quality, is not a sufficient condition of a certain outcome
but, most likely, a bias-arouser.

Key words: Digestive Jurisprudence. - Frank. - Holmes. - Legal Realism.
- Pragmatism.

1. INTRODUCTION

“Digestive jurisprudence” is the view that judicial decisions depend on
what judges had for breakfast. It is understandably meant as a descriptive
account of judicial decision-making, on the premise that judges are human
beings subject to various influences including their digestive process.

If the focus is on the digestive process of judges, then “digestive
jurisprudence” is an appropriate name; or, more specifically, “digestive
realism” would refer to the movement the idea belongs to in the context
of American jurisprudence in the twentieth century. If the focus is on food,
instead, “gastronomical jurisprudence” would be a better descriptor. In any
case, it was and still is a provocative idea, and I think we need to look at its
background before we dismiss it too quickly. My suggestion is to start from
philosophical pragmatism, then move to predictive accounts of law, and
finally address digestive jurisprudence.

Peirce’s pragmatism is in the background of predictive accounts of law.
It was a philosophical account of concepts in terms of their predictable
consequences. The filiation I see is from this view (Peirce) to the prediction
theory of law (Holmes) and to the view of judicial decision being determined
by non-legal factors such as digestion (Legal Realism). Holmes’ account of
law was in terms of predictions of what judges will do. And Legal Realism
focused on judicial behavior as determined by various factors including - in
its most extreme and provocative version - the quality of judicial breakfast
or the quality of judicial digestion. If the digestive view is true, those who
want to predict judicial behavior must take into consideration the digestive
factors that contribute to it.

[ will not try to ascertain whether the digestive view is true and to what
extent it is so. I will try instead to state the conceptual and inferential
conditions for carrying out such an ascertainment. Or, to put it differently,
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Digestive Jurisprudence Restated: On Breakfast and Digestion as Bias-Arousers

what one would expect to find on the assumption that the digestive view is
correct.! My main point will be that breakfast quality, or digestion quality, is
not a predictor of judicial outcome but, most likely, a bias-arouser.

The paper proceeds as follows: I will sketch the philosophical background
of American pragmatism taken in Peirce’s seminal version (Section 2);
then I will move to Holmes’ prediction theory of law (Section 3), and will
consider the most extreme version of Legal Realism, namely the view,
usually attributed to Frank, that judicial decisions depend on what judges
had for breakfast (Section 4). As a conclusion (Section 5) my restatement
of the digestive jurisprudence view will look at it as an attempt to identify
some bias-arousers in judicial decision-making, premised on an empirical
account of the law.

That is not meant to disregard the many and significant differences
between Peirce’s philosophical views, Holmes’ account of law, and the
agenda of the American Realists. It is a way of presenting the filiation of
certain ideas and discussing their most extreme offshoots.

Additionally, one should not forget that the American version of Legal
Realism was not the only one: there have been forms of Legal Realism in
Europe, notably Scandinavian, Italian, and French,? though this is not the
place to discuss them. All my references to “Legal Realism” will be to the
American movement. Another terminological caveat is needed before one
goes into the argument: [ will use “digestive realism” as a specification of
“digestive jurisprudence”, as already pointed out, and will use “digestive
factors” to capture a broad category of elements affecting judicial decision, a
category including not only digestive processes but also hunger.

2. PEIRCE’S PHILOSOPHICAL PRAGMATISM

Charles Sanders Peirce (1839-1914) was the founder of American
pragmatism, whose birth is generally linked to the statement of the so-
called pragmatic maxim. The elaboration of the maxim took place thanks to
the work of Peirce within the Metaphysical Club, an intellectual circle active
in Cambridge (Massachusetts) in the years immediately following 1870,
consisting of scientists and lawyers who were brought together by a keen

1 Whether the purpose of philosophy is to make discoveries is a debatable point;

certainly one of its virtues is to prefigure them, to provoke them, to let others make
them, by preparing the terrain with critical analysis.

2 See, in particular, Ross 1958; Olivecrona 1971; Guastini 2011; and Troper 2022.
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interest in philosophy.? The pragmatic maxim and the pragmatism of which it
is an expression were born, therefore, from an encounter between scientific
and legal sensibilities, framed by a common philosophical reflection.

In that context, Peirce elaborated a method of conceptual clarification,
or a logical method capable of determining the conceptual content of our
claims (or the real meaning of our “conceptions”, as he put it); such a method
discriminates genuine distinctions from purely verbal ones. The pragmatic
maxim recommends the following at length (from a classical 1878 article):

Consider what effects, that might conceivably have practical
bearings, we conceive the object of our conception to have.
Then, our conception of these effects is the whole of our
conception of the object.*

Peirce’s pragmatic maxim calls for an objective criterion of content or
meaning; such practical “effects” provide the content of our conceptions.
Once those effects are pointed out, one can also proceed to the empirical
testing of the claims that pass the maxim’s test.

An attentive reading of the maxim involves in fact the discussion of a
series of problems that we cannot address here.° Let me just anticipate
that the maxim’s scope can be generalized from effects to consequences,
including the expected ones that are conditional on certain happenings or
operations performed on the “object of our conception”. The maxim predicts
not only what will be the case, but also what would be the case under certain
circumstances.

The maxim is applied, primarily, to concepts that express properties like
fragility or hardness. To state of an object that it is fragile, is to identify
certain effects that will follow certain happenings or operations performed
on the object. For example: if the object is dropped, it will break. To conceive
of an object as fragile is to predict that it will break if dropped, that it will
not resist a certain amount of pressure, etc. And, in the subjunctive form,
one can state that it would break if dropped, etc.

3 Cf. Fisch 1964 and Menand 2001. For a description of classical and contemporary

pragmatism, see Haack 2006.

*  CP 5.402. That is not the only version of the maxim, but this is not the proper

venue to examine the relevant differences. Cf. among others CP 5.3, 5.412, 5.426-
427, 5.438, 5.457, 5.464-467, 5.527-528. See Misak 2013, 29-32 and 2016, 12-17
(claiming that the maxim does not amount to a totalizing account of meaning).

5 Cf. at least Almeder 1979 and Quine 1981.

420 Ananm MNdb 3/2023



Digestive Jurisprudence Restated: On Breakfast and Digestion as Bias-Arousers

As a consequence, the maxim can be applied to entire beliefs that include
concepts that are so defined. Take the belief that a certain vase is fragile: if |
believe that the vase is fragile, [ also believe that it will break if dropped. This
connects to our practical attitudes: if I do not want it to break, I will not be
disposed to intentionally drop it, I will exercise due care in handling it, etc.
Compare the following examples along these lines, taking into consideration
the different empirical and behavioral consequences that differentiate them:

(i) This vase is fragile.

(ii) This rock is hard.

(iii) That water is clean.

(iv) That water is polluted.

(v) Boris drank a bottle of water.
(vi) Boris drank a bottle of vodka.
(vii) Boris had a good digestion.

(viii) Boris had a bad digestion.

If Boris had a bad digestion and the typical effects of this consist of his bad
mood, irritability, and dismissal of requests, then I will reasonably postpone
a delicate request to him; if he had a good digestion and this typically results
in good mood, it will be the right time for that request. As a further example,
if I believe that Boris drank a bottle of vodka, then I can anticipate some
effects on his behavior and I will not be disposed to accept a ride from him
in his car, something that I would have no motives to refuse if, ceteris paribus,
he had drunk a bottle of water. If  believe that some water is polluted, [ will
not be disposed to drink it given the harmful effects it would have on my
body. But if you want to poison the evil monarch you might want to use that
water. And so on. Now, we can say that the pragmatic maxim presents these
advantages:

it brings to lig e operations or investigations that we mus
1) it bri to light th ti i tigati that t
perform in order to verify or falsify our beliefs;

(2) it distinguishes, among our beliefs, those that can be verified or
falsified from those that cannot, and that thus, in spite of appearances,
are devoid of real meaning;

(3) it identifies questions that are merely verbal: if, from two beliefs,
different consequences cannot be drawn, then those beliefs are
equivalent;
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(4) it offers empirical and public criteria for the determination of
meaning.

With reference to the second advantage, Italian pragmatists Giovanni
Vailati and Mario Calderoni provided various examples of nonsense in
their work “Pragmatism and the Various Ways of Saying Nothing” (1909).6
They exemplified certain claims that are incapable of passing the test of the
pragmatic maxim. For example, certain wild generalizations like “Everything
is anillusion”. No operation or investigation can empirically fix the meaning of
this by showing some publicly detectable effects of the belief that everything
is an illusion. On the other hand, we can empirically test the belief that that
water is polluted, and the harmful effects of pollution are the very meaning
or content of it.”

There can be, of course, perplexing cases. One example are beliefs
that seem senseless but produce very serious effects. Consider the belief
expressed by the sentence “Westerners are infidels.” One can doubt that
it passes the test of the pragmatic maxim: what are the operations or
investigations that we would have to perform in order to verify or falsify it?
With what empirical and public criteria can we determine its meaning? Yet
it is a belief that provokes very serious practical consequences.?

Furthermore, the advantages offered by the pragmatic maxim must not
cause us to overlook its ambiguities and problems. The main ambiguity of
the maxim consists in the fact that there can be two readings of it:

a) a practical reading, according to which meaning lies in the practical
consequences of the application of a concept;

b) an observational reading, according to which meaning lies in the
observable consequences of the application of a concept.

Each of these readings presents specific problems. If, for example, we
espouse the practical reading, then we encounter the problem of establishing
the meaning of historical beliefs. In fact, what practical consequences would

6 Now Ch. 19 of Vailati 2010.

7 One may ask whether the pragmatic maxim is about the consequences of a

concept or the consequences of the object the concept is about. Being forced to
choose, I would say the former (in an inferentialist way), but the spirit of the
maxim is empirical (it recommends to link concepts and empirical or practical
consequences).

8  We could say that it provokes emotive reactions, though it is devoid of a

cognitive, empirically detectable meaning.
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historical beliefs have? What specific consequences would the belief that
Brutus stabbed Caesar have on our conduct? It seems difficult to identify such
consequences and, on the other hand, it seems absurd to conclude that such
a belief is devoid of meaning.’ Therefore, historical beliefs at least constitute
a problem for the practical reading of the maxim. If, instead, we espouse its
observational reading, then we encounter problems such as: How can we
distinguish beliefs about creatures endowed with consciousness from those
about automata? Given that Boris is our fellow creature, what does it mean
to believe that he feels pain? If, in fact, the meaning of a belief lies exclusively
in its observable consequences, it seems impossible to distinguish a belief
about Boris’ pain from one about an automaton that behaves in an identical
way. Still, for our purposes, we would know that something like Boris’
digestion is going to have an impact on how he will behave, on what he will
decide, and so on.!® So we could still appreciate the difference between (vii)
and (viii) above, namely good and bad digestion.

Now, coming here, to things that interest us more closely here, we can
ask whether the pragmatic maxim can be applied to normative concepts.
This is an important and subtle question, which we will address after having
delineated the legal pragmatism of Holmes.

3. HOLMES’ LEGAL PRAGMATISM

The name of Oliver Wendell Holmes (1841-1935) stands out among the
legal scholars of the Metaphysical Club. As is well known, his writings came
to have great importance for American legal theory and philosophy, and
his study of law and its history went hand in hand with his judicial activity
(he later served as a Justice of the United States Supreme Court). Although
Holmes never called himself a pragmatist, his work and his thought certainly
reveal a pragmatist spirit in many respects.!! One of his most renowned
and controversial conceptions is that of law as prophecy, namely prophecy
of what courts will do on certain conditions. What does it mean, in fact,
to have a legal obligation? It means to be (likely) sanctioned by a court in
case of failure to fulfill the obligation. For example, to have a debt means to

9 On this point, see Quine 1981, 156. A way out consists in reading the maxim in

observational terms and making reference, counterfactually, to the experiences that
one would have had in such past circumstances.

10 In Twilight of the Idols - The Four Great Errors, 6 - Nietzsche said that good
conscience might be the outcome of good digestion.

11 See Haack 2005. On the legacy of Holmes cf. Grey 1989.
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be (likely) sanctioned by a court if the creditor sues the debtor in order to
obtain payment. Legal rights, Holmes adds, can be defined by means of the
same method.

Holmes did not go as far as to claim that prophecies can be based on what
judges had for breakfast. The digestive process did not enter his picture. He
was concerned with the content of legal rights and duties. In this respect he
was quite close to Peirce’s concerns on conceptual clarification. But notice
that one can follow Holmes’ lead in a significantly different direction and be
concerned with the causal factors of judicial decisions; if so, the prophecies
of what courts will do could be based on non-legal factors such as digestion.
If so, our story departs from the conceptual concerns of the beginnings and
becomes decidedly empirical.

Holmes’ conception is often named a prediction theory of law. In order
to grasp its meaning, Holmes says, it is necessary to assume the point of
view of a “bad man”, who does not care about the moral value of his actions,
but only about their material consequences.'? This allows us to distinguish
morality from law: the consequences of violating their precepts are different.

If you want to know the law and nothing else, you must look
atitas a bad man, who cares only for the material consequences
which such knowledge enables him to predict, not as a good
one, who finds his reasons for conduct, whether inside the law
or outside of it, in the vaguer sanctions of conscience.'®

Legal conceptions are often confused by moral or theoretical considerations
that do not touch upon the real life of the law.

Take the fundamental question, What constitutes the law?
You will find some text writers telling you that it is something
different from what is decided by the courts of Massachusetts
or England, that it is a system of reason, that it is a deduction
from principles of ethics or admitted axioms or what not, which
may or may not coincide with the decisions. But if we take the
view of our friend the bad man we shall find that he does not
care two straws for the axioms or deductions, but that he does
want to know what the Massachusetts or English courts are

12 “A man who cares nothing for an ethical rule which is believed and practised by

his neighbors is likely nevertheless to care a good deal to avoid being made to pay
money, and will want to keep out of jail if he can” (Holmes 1897, 459).

13 Holmes 1897, 459.
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likely to do in fact. [ am much of his mind. The prophecies of
what the courts will do in fact, and nothing more pretentious,
are what I mean by the law.*

Scholars of pragmatism have compared Holmes’s prediction theory with
Peirce’s pragmatic maxim, wondering if one of the two, and which one, was
influenced by the other.'> Now, in my opinion, establishing the priority of one
over the other is both historically difficult and of little theoretical importance.
What seems to be certain is the affinity between the two. They share the
basic pragmatist principle by which anyone wanting to understand the
meaning of something must consider its consequences. If the constructions
and distinctions of legal doctrine do not correspond to distinct practical
consequences, then they are devoid of meaning. Analogously to our earlier
illustrations regarding the pragmatic maxim, we can compare the following
examples and consider the different consequences that distinguish the legal
concepts used in them:

() This is a rental contract.
(if) This is a contract of sale.
(ifii) Boris committed murder.

(iv) Boris committed manslaughter.

Applying the concept of murder to a given case carries different legal
consequences than those related to the concept of manslaughter. It is
precisely by virtue of these different consequences that the concepts in
question are different.!® This seems beyond doubt; however, regardless
of the underlying affinity, the prediction theory presents some specific
problems that are distinct from those of the pragmatic maxim.

First of all, there is an ambiguity in the predictive theory: do the successful
predictions of judicial decisions constitute our knowledge of the law or the
law? Holmes’s writings seem to suggest first one interpretation, then the

4 Holmes 1897, 460-461.

15 Fisch 1942 maintains that philosophical pragmatism generalized certain ideas
of legal pragmatism. Contra see Miller 1975.

16 In addition to the consequences, which inferentially diversify the concepts, the

antecedent circumstances to which the concepts are applicable also diversify them.
See Brandom 1994 and 2000.
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other.!” But regardless of Holmes's intentions, the more plausible claim is
certainly that knowledge of the law is constituted inter alia by predictions;
that the law itself is constituted by a set of predictions seems rather

counterintuitive.

There is indeed a serious objection to the prediction theory (if it
is understood as definitional of what law is): law mainly consists of
prescriptions, not of predictions. As is well known, if the predictive theory
was meant to reduce prescriptions to predictions, it would propose
something fallacious inasmuch as it is fallacious to reduce “what ought to
be” to “what is”, namely the normative to the factual. H.L.A. Hart in particular
addressed this criticism to the predictive theory: we cannot reduce having an
obligation to the prediction of punishment. Judges, in fact, when punishing a
transgressor, do not determine the consequences that follow the anteceding
circumstances, but those that ought to follow them: they assume the law as
the guide to decision and the violation of the law as a reason to punish the
transgressor.'® Furthermore, the normative criticism of judicial decisions
would be senseless if the law were only a matter of prediction from causal
factors, and not a set of normative rules and standards of conduct. This
does not rule out the possibility that digestion plays a causal role in the
determination of judicial decisions, but it makes no sense to consider this as
part of a conceptual account of law.

In Holmes'’s defense, Morton White replied that the prediction theory is
not a semantic account of “law”, but an empirical theory about the connection
between obligation and judicial decision.!® White tries to defend Holmes
from the equation of obligation and prediction, placing the emphasis on the
role of judicial decisions in the life of the law. If so, Holmes did not want to
establish that “having an obligation” and “being punished” are synonyms (as
he is often accused to have meant, in the wake of Hart’s criticism); rather, his
claims pointed to the empirical connection between having an obligation and
being (likely) punished by a court in case of failure to fulfill the obligation.

17" 0On the ontological interpretation see Schauer 2009, 126 (ascribing to Holmes
the idea that “the essence of law was the prediction of judicial reaction to some set
of factual circumstances.”) On the knowledge interpretation see Tuzet 2013; in a
similar perspective, see Dahlman 2004.

18 Hart 1994, 10-11.
19 White 2004. See also Leiter 2007, 18, 60.
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This is what happens in the “life of the law”, which is the expression used by
Holmes himself in the well-known opening of his book on the common law:
the life of the law has not been logic, it has been experience.?°

White’s response is certainly consonant with the pragmatist spirit of
Holmes, but there remains an underlying problem: can we apply the spirit
of the pragmatic maxim to normative concepts and norms? The problem is
that, in the observational reading, the maxim presents itself as a method
of conceptual clarification, according to which the meaning of a concept
lies in the empirically detectable effects that follow its application. Now,
with respect to a non-normative concept like fragility, we can easily detect
the effects that follow certain preceding circumstances and constitute
the meaning of the concept. Is the same true with respect to normative
concepts? Let us take the concept of manslaughter: the consequences that
identify its content are not those that follow its application, but those that
ought to follow it. It's a normative, legal concept. Not a factual one. A person
who commits manslaughter is not punished in a certain way in accordance
with a law of nature, but they ought to be punished in a certain way given a
legal norm.

Of course it may be the case that judicial outcomes are determined by
non-legal factors, such as digestion, but in order to claim this we must have a
concept of what is legal and what is not, and this concept cannot be reduced
to a set of predictable effects. The digestive view has no conceptual import.
Similarly, judges can be corrupted, threatened, biased; but the prediction of
the decisions of such judges cannot be taken as a conceptual account of legal
rights and duties.

Therefore, the problem is this: if we want to maintain the empirical
approach of the maxim, then there is no way of capturing normative
consequences as such. The only detectable empirical consequences are,
in fact, the decisions of the courts. In this sense, Holmes was perfectly
in line with the spirit of Peirce’s pragmatic maxim, but at the cost of a
problematic reduction of the normative dimension of law to the factual and
empirically detectable dimension of judicial decisions. If, instead, we want
to fully capture such normative consequences, then we can devise a form
of “conceptual pragmatism” that specifies, for each normative concept, the
normative consequences that constitute its content. But this also has a price
- the risk of giving up the empirical dimension of the “life of the law.”

20 Holmes 1881, 5 (ed. 1963). On the idea of experience along these lines, see
Tuzet 2018.
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Perhaps the above dilemma is more theoretical than practical, since legal
pragmatists can do both things: (A) establish the application conditions
of a concept and its normative consequences (conceptual pragmatism
or inferentialism);?* and (B) consider the judicial decisions about the
application of a concept and make some predictions on future decisions
(empirical pragmatism). In any case, [ will not try to solve the dilemma in
the following. I will rather consider its empirical horn and focus on legal

realism and digestive jurisprudence.

4. LEGAL REALISM AND DIGESTIVE JURISPRUDENCE

What if legal categories and legal doctrine are not especially effective
predictors of judicial decisions? This is a genuine problem that highlights the

need for empirical research to identify the true factors of judicial decisions.??

As is well known, American Legal Realism was a movement of legal
scholars that flourished in the US in the 1930s. Among their fathers, the
Legal Realists counted some pragmatist philosophers and some legal
scholars, such as Holmes (for his prediction theory in particular) and the
early Roscoe Pound (for his critique of “mechanical jurisprudence”??). The
Realists focused on the process of judicial decision-making and tried to point
out, in particular, the non-legal factors that determine judicial outcomes.?*

Such factors help observers make predictions about those outcomes.

Brian Leiter has claimed that the Realists “laid the foundation for a
jurisprudence distinguished by two novel philosophical commitments:

naturalism and pragmatism.”?®

21 See Canale and Tuzet 2007.

22 The point is well made in Schauer 2009, 127, 132ff. As examples of empirical
research on the heuristics and biases of judicial decision, see Guthrie, Rachlinski,
Wistrich 2001 and 2007.

23 See Pound 1908.
24 gee Leiter 2007, 16. Cf. Haines 1922.
25 Leiter 2007, 21.

428 Ananm MNdb 3/2023



Digestive Jurisprudence Restated: On Breakfast and Digestion as Bias-Arousers

According to Naturalism a satisfactory theory of adjudication
must be continuous with empirical inquiry in the natural and
social sciences. According to Pragmatism, a satisfactory theory
of adjudication for lawyers must enable lawyers to predict
what courts will do.26

This picture of pragmatism applied to law is disputable, since enabling
lawyers to predict what courts will do?” is just a part of the story. However,
for Leiter the Realists did not provide a theory of law, for they were basically
positivists.?® Undoubtedly, the Realists provided an account of adjudication.

Now, the most extreme form of realism about adjudication states that
it depends on what judges had for breakfast. It is disputed whether any of
the American Realists actually claimed anything of that sort.?° Sometimes
Jerome Frank is charged with that extreme view, which is unsurprising given
that Frank is generally considered to have been the most radical, skeptical
and cynical among the Realists.?® It has been said in fact that critics of
American Legal Realism have promoted a “Frankification” of the movement
just to make it wholly implausible and easily rebuttable.3!

Dan Priel has shown that references to the digestion idea can indeed be
found in the works of prominent Realists, such as Karl Llewellyn and Frank,
as well as in the works of their contemporaries, both friends and foes, as
well as in earlier works.?? Frank, in particular, insisted on his fact-skepticism
as a distinctive feature of his views: the variety of factors and biases that

26 Leiter 2007, 30-31.

27 See Leiter 2007, 52. As a standard objection, see Schauer 2009, 143: “It may be
important for lawyers and their clients to predict judicial decisions, but a lawyer
arguing to a court can hardly adopt the posture that the law is the prediction of that
court’s decisions.”

28 On Leiter’s view of the Realists as positivists, and some ambiguities in Leiter’s
position, see Priel 2008. Among other things, Priel (2008, 335) points out the
futility of the debate over positivism (hard or soft) for pragmatists who think that
theorizing should make a difference to practice (or to experience).

29 But a reference to “digestive disturbances” is made in Cohen 1937, 9. Cf. Frank
1949, 161-162 and Schauer 2009, 129 (claiming also that Frank’s serious point
was that “a large number of other less frivolous but still nonlegal factors typically
determined judicial decisions”).

30 See in particular Frank 1930 and 1949.
31 See Leiter 1997, 269 (now Ch. 1 of Leiter 2007).

32 Ppriel 2020. Additionally, Priel (2020, 928) suggests how the view might be
tested with a controlled experimental setting.
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influence the fact-finding process of judges and jurors (notably when
confronted with conflicting testimony) makes their factual determinations
hard to predict.> Digestive factors are a part of this story.

In fact, the digestive jurisprudence view has some illustrious predecessors.
[ will mention two of them and then discuss what follows from this view if
we assume it to be true. The view has at least a couple of noble forerunners
from the age of Enlightenment; one is Julien Offray de La Mettrie, the other
is Cesare Beccaria.

In his work Lhomme machine (1747) La Mettrie tells us of a Swiss judge,
Mr. Steiguer from Wittighofen, who was the most upright and even indulgent
of judges when fasting but was capable of hanging the innocent as well as
the guilty when he had feasted.>*

Surprising as it may sound, Beccaria too held a form of digestive realism
in one passage of Dei delitti e delle pene (1764). The passage is in chapter IV
(on statutory interpretation) and contends that it is extremely dangerous to
let criminal judges deviate from the literal meaning of statutes and speculate
about the “spirit” of the law: when they do this they become prone to the
most various opinions, biases and influences, including the quality of their
digestive process. The spirit of the law, in the judges’ mouth, can be the
result of a good or bad digestion.

Notice that it is not my intention to inquire whether the view of digestive
realism is true or is false. This would require a highly sophisticated
empirical study, which I am unable to perform. Nor will I dwell on the subtle
differences between digestive realism (judicial decisions depend on digestive
processes) and gastronomical or gourmet realism (judicial decisions depend
on breakfast quality). Digestive realism writ large covers both issues. Nor
will I embark in neuroscience to discover the connections between digestive
processes, cerebral states and judicial decisions. My aim here is to wonder
about the consequences of that disputed view on the assumption of its
being true. What does it plausibly follow from the fact that the judge had
a good breakfast? And what is the difference with a bad one? What is the
conceivable process that empirical researchers should test? Notice also that

33 Cf. Frank 1930, 105-108, 133-143, 177-180; and Frank 1949 16-22, 73ff,
147ff, 181-182. Frank insists on the “personal element” of fact-finding, which is
different from the contextual and background factors affecting decision (as one
reviewer correctly observes).

34 Now in La Mettrie 1996, 7-8. Frank 1949, 162 refers to La Mettrie’s point.

35 Compare this with the 19" century judicial opinion quoted by Priel 2020,
909 (an Alabama case where the judge’s concern was the association of judicial
discretion with biases triggered by “trifles”, such as indigestion).
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this advice is in tune with the pragmatic maxim, for we want to conceive the
consequences of certain views. And in so doing we make predictions about
what will be the case if a given view is correct.

Before delving into that, let me recall a couple of assumptions (perhaps too
obvious) of the digestive view. First, remember that the claim is descriptive,
not normative. Digestive realism does not claim that it is good (or bad) to
decide upon a good (or bad) breakfast; it simply states that judges are led
to some decisions because of what they had for breakfast. More specifically,
Beccaria claims that this happens when they are free to speculate about the
spirit of the law, and his point is critical: he does not want judges to decide
like that! The basic claim is descriptive and Beccaria develops a critical stance
on this issue. Second, the descriptive claim is causal: it causally connects
breakfast and decision. But the causal process is a bit more complex. It is
likely to go from the quality of the breakfast to the judge’s mood, and from
this to the outcome of the case.

Now, what is the predicable outcome of a good breakfast, or of a good
digestive process, assuming that the causal claim is true? This is a point I
always found puzzling. To my knowledge, the literature on digestive realism
is surprisingly silent on this.3¢ You may wonder whether, in a criminal case,
a good breakfast will determine a decision for the defendant. This might be
the case when decision-makers feel positive about the defendant because of
their breakfast. But it might also happen that a good breakfast determines
a decision for the prosecution, when breakfast makes decision-makers
sympathetic to it. Therefore, breakfast and digestion are insufficient to
explain and predict decision.

Suppose that the judge had a large, nice and completely satisfying
breakfast: they would be in a good mood, but this is insufficient to predict
their decision. You need to additionally know their attitudes towards
defendants and prosecutors. It might be that, when they are in a good mood,
judges decide for the defendant. But it might also be that in those conditions
they decide for the prosecutor. It would depend on whether they have a bias
in favor of defendants, or rather in favor of prosecutors. That would explain
the difference filling a crucial link in the causal connection.

36 Cf. Derham 1957, 644 and Schauer 2009, 129-131 (especially fn. 15). As an
exception see Kozinski 1993 (criticizing the idea of the judge favoring the party they
most identify with, or disfavoring the party they least identify with: for Kozinski the
constraints on judicial decisions are too many to make that idea credible, let alone
acceptable). Still, as one reviewer suggests, a “good breakfast” might be correlated
with a “good outcome”, but then an account of what a “good outcome” is would be
needed; similarly for a “bad breakfast”.
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If that is correct, the breakfast or digestive process is not sufficient to
explain and predict an outcome. Digestive processes (writ large) are what |
propose to call bias-arousers, to restate the view of digestive jurisprudence:
they trigger a process of bias-arousing in which decision-makers let their
biases determine the outcome of the case at hand.?”

To better illustrate how that works, imagine now the case of a bad
breakfast. Suppose that the judge had a small, sad and gravely unsatisfying
breakfast: they would be in a bad mood, but this is insufficient to predict
their decision if you do not know their attitudes towards defendants and
prosecutors. Would they decide in favor of the prosecutor? Well, if they have
a general bias against prosecutors (because they think they are sadistic
inquisitors), or if they have a particular bias against the prosecutor of the
case (because the prosecutor is black, or Jewish, or whatever), then their
bad mood would determine a decision in favor of the defendant through the
arousing of that bias. On the other hand, if they have a general bias against
defendants (because they think they are generally guilty and deserve the
most severe sentence), or if they have a particular bias against the defendant
of the case (because the defendant is black, or Catholic, or whatever), then
their bad mood would determine a decision for the prosecutor through the
arousing of that bias. Apparently, that was the case of Mr. Steiguer from
Wittighofen.

Assuming that the descriptive causal claim of digestive realism is correct,
the same would be generally true of judicial biases towards plaintiffs and
defendants in civil cases. Suppose a judge has, for some reason, a bias
against a mining company.®® That judge is inclined to think, or act to the
effect, that a mining company should (not) prevail just because it is a mining
company. Digestive processes might arouse that bias. And the same would
be true of jury decisions, both civil and criminal. Of course, some of the
biases would be different; for instance, a bias against prosecutors would
be pointless in a civil lawsuit, unless the decision-maker feels an analogy
between prosecutors and plaintiffs. But the basic mechanism would be the
same: digestive processes would be bias-arousers.

37 Analytically, as one reviewer observes, that may call for a distinction between
“bias-arousers” and “inhibitory-control-defeaters”.

38 1 take the example from Schauer 2009, 131-132.

432 Ananm MNdb 3/2023



Digestive Jurisprudence Restated: On Breakfast and Digestion as Bias-Arousers

Therefore, if someone wants to ascertain the truth of digestive realism,
they must inquire not only into the digestive processes of judges and jurors
but also (and more importantly) into the biases that such processes arouse,
and they must establish to what extent these biases remain causally inert

without such digestive processes.

In short, digestive jurisprudence restated is the view that digestive
processes are not sufficient to explain and predict judicial decisions but

might be significant as bias-arousers.?°

To capture additional factors, one can also consider the role of hunger or,
more generally, of mental fatigue. An Israeli study that attracted some recent
interest has it that, on sequential parole decisions, judges are statistically
more inclined to favorable outcomes after a food break (late morning snack
or lunch).*® This calls for an explanation. One possibility is that, contrary
to Mr. Steiguer from Wittighofen, food makes them less harsh and hunger
makes them harsher. But one should be careful about projecting the results
of a study like that to more complex litigation and decision-making. In
a parole decision, judges have to establish whether the conditions for
a favorable outcome are satisfied by the person (a prisoner) making
the request. Here judges do not deal with different parties developing
arguments and counterarguments. In a case with two parties making claims
and counterclaims on probatory, interpretive and other issues, it becomes
more difficult to predict what the decision will be before or after lunch. If the
judge is hungry, will that determine a decision against the plaintiff in a civil
case? Or a decision against the defendant? What will happen after lunch? If
the judge has a bad digestion will this penalize the plaintiff or the defendant?
And what will happen in a criminal case? If digestive factors (including

hunger) are bias-arousers, perhaps predictions will be less uncertain.

39 In other words, digestive processes can be contributory conditions of judicial
decisions. Frank (1949, 162) was aware of this: “Of course, no one, except jocularly,
has ever proposed explaining all or most decisions in terms of the judges’ digestive
disturbances. Yet, at times, a judge’s physical or emotional condition has marked
effect.”

40 Danziger et al. 2011. Cf. Glockner 2016 (claiming that the magnitude of the
relevant effect is overestimated in the Israeli experiment).
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Assuming to have a measurement technique, the measurement of
some such biases and distortions is harder when decision has to do with
complex litigation. The greater the number of claims and arguments, the
less predictable the outcome. Additionally, written opinions and the public
justification of decisions hardly depend on food or digestive processes.*!

Two variations on the bias-arousing hypothesis can be added at this
point, to make the picture richer. A possibility is that digestive factors play
the same role with respect to the party which has an argumentative burden.
The effect of this will be an acceptance of the status quo. The idea might
go like this: when hungry or tired, judges have depleted mental resources
and are less attentive to the arguments provided, which implies that it is
harder for a party to discharge their argumentative burden. This will equally
play against plaintiffs and prosecutors, which on the contrary will all be in
a more favorable position after lunch. In sum, according to this hypothesis,
mental fatigue generates or triggers a status quo bias (note that the Israeli
experiment mentioned above, using control variables, denies other biases
such as toward sex and ethnicity). But again, [ suspect that this would play
together with some more specific biases: if the judge has a bias against
criminal defendants and the prosecutor argues shortly before lunch, we
might expect that the latter will be in a more favorable position since the less
attentive judge will not focus on the possible weaknesses in the argument
of the prosecution. The more attentive judge, after lunch, will not miss the
deficiencies in the prosecution’s argument.

In a similar account, the idea would be that bad breakfast, bad digestion, or
hunger can make judges less attentive to arguments that go against a prima
facie solution of the case. Therefore, the case with a prima facie solution
would win when the judge had a bad breakfast, bad digestion, or is hungry
or tired. On the contrary, judges who had a good breakfast, good digestion,
or enough food, would be more disposed to consider argumentation going
against a prima facie solution. A remedy might be to give more food to
judges, or more often, as food is an attention-arouser. Mental fatigue will be

41 Gtill, one can focus on predictable outcomes, in favor of Legal Realism as an
empirical position. “At the core of the Realist claim is the view that judicial decisions
are predictable but that the key to prediction of legal outcomes lies neither in the
consultation of formal legal authorities nor in the internal understanding or self-
reports of judges themselves. Rather, predicting legal outcomes is best accomplished
through the enterprise of discovering through systematic empirical (and external)
study just what makes a difference in deciding cases.” (Schauer 2009, 134) The
usual rejoinder is that when a decision has to be justified, it cannot be justified by
extra-legal reasons. Then comes the Realist reply (usually attributed to Llewellyn)
that for any decision there are possible interpretive canons, etc. (see Schauer 2009,
138).
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minimized, but too much food will generate other problems. After a heavy
lunch the party with an argumentative burden may be disfavored. This is an
eventuality that Frank reported as actual in his own experience.*?

If we care about the rationality and legality of judicial decisions, we
should not dismiss those hypotheses too quickly, not only for the purpose of
an adequate description of actual decision-making but also for the purpose
of amending it by eliminating such biases and improprieties. As Frank
pointed out, awareness of this works as an antiseptic. “The concealment of
the human element in the judicial process allows that element to operate in
an exaggerated manner; the sunlight of awareness has an antiseptic effect

on prejudices.”*

5. CONCLUSION

Let us take stock by recalling the episodes of our story. Peirce provided
a maxim aimed at determining meaning with reference to operational
conditions and practical effects. For Peirce’s pragmatic maxim, concept
application results in conceivable practical effects. Holmes extended the
idea to legal concepts. For Holmes’ prediction theory, the application of legal
concepts consists of predictions of what the courts will do given certain
conditions. In the extreme version of Legal Realism (attributed to Frank)
the digestive process enters the picture, insofar as it has an explanatory and
predictive role with respect to judicial decision-making. Empirical findings
about judicial digestion would therefore contribute to the understanding
of legal adjudication (and even of law if those findings have a role in the
conceptual shaping of legal issues).

This is not to deny the differences in the episodes of this story. With Peirce
the argument was conceptual, in terms of conceivable practical effects. With
the digestive realists, it was empirical.

42 “Out of my own experience as a trial lawyer, I can testify that a trial judge,

because of overeating at lunch, may be so somnolent in the afternoon court-session
that he fails to hear an important item of testimony and so disregards it when
deciding the case.” (Frank 1949, 162). Additionally, Miodrag Jovanovi¢ has told me
of a medieval Montenegro rule according to which witnesses had to be heard before
noon, because we better function in the morning.

43 Frank 1949, 414. Cf. Frank 1948, 936-943.
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On the basis of this, digestive jurisprudence restated is the claim that
digestive processes are not sufficient to explain and predict judicial decisions,
but might be significant as bias-arousers. This claim is empirical rather than
conceptual. It is a descriptive and explanatory claim about judicial decision-
making. But, as | have said, it requires various conceptual refinements that
differentiate it from the too quick claim that decisions depend on what
judges had for breakfast.

In addition, the restated claim of digestive jurisprudence does not exclude
that other factors and other biases play a role in adjudication, as Frank pointed
out, among others. Historical circumstances, political preferences, religious
inclinations, economic needs, psychological traits, personal experiences, etc.,
are all potential factors in judicial decision-making, notwithstanding the fact
that they are extra-legal factors (according to a standard account of what we
mean by “law”). We should not neglect them even if they are hard to identify
and disentangle. And we need further empirical work to test the restated
hypothesis of digestive realism.
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1. INTRODUCTION

Canon law played an important role within the medieval Church. Besides
lawyers dealing with Roman law, it was canonists in particular who
represented medieval legal scholarship. This study focuses on canonical
jurisprudence in the Kingdom of Bohemia in the Middle Ages. It looks in
particular at Prague Law University, which enabled citizens of the whole of
central and northern Europe to receive a legal education in canon law in
the second half of the 14™ century and in the early 15" century. Because
it was a separate law university without any other faculties, this made it
unique within Europe. In addition, the study will look at the most prominent
ecclesiastical lawyers who operated within the Kingdom of Bohemia in the
Middle Ages. The most prominent figures come from the second half of
the 14™ century and early 15" century, when the Law University operated
in Prague. These figures came from the Czech lands, or else they were
naturalised foreigners of mostly German origin.

In an effort to synthetize the topic, Pavel Krafl (2023) has produced an
overview of the history of ecclesiastical law in the Czech lands. Also of note
is the volume Sacri canones servandi sunt (2008) in regard to medieval
canon law in the Czech lands and east-central Europe. In regard to the
history of the Law University, the university registry is a key source (Album
1834), as is Jifi Keji’s monograph on the same institution (1995a); Kejr also
contributed a chapter on Prague’s Law Faculty and University to A History
of Charles University (1995b; 2001). In addition, Jiti Stoces (2010b) wrote a
monograph on Prague university nations.

Monographs have been written on a number of distinguished canonists. Jir{
Kejt (1965) wrote about the Hussite lawyer Master Jan of Jesenice. Miroslav
Cerny has looked in depth at the figure and works of Kune$ of Tfebovle. He
published a monograph on Kunes, which includes Kune$’s extant synodal
sermons and the tract De devolutionibus non recipiendis (Cerny 1999). Prior
to that, he published Kune§’s tract on escheat (Cerny 1988). Jifi Svoboda
wrote a study on the ecclesiastical lawyer Stépan of Roudnice. This work
centres around an analysis of the content of Stépan’s penitential book and
pastoral manual Quaestiunculae (Svoboda 2000). Dominik Budsky studied
the canonist and Prague official and Vicar General Mikuld$ Puchnik. He
produced a content analysis and critical edition of Puchnik’s procedural
manual (Budsky 2016a).

Canon law was applied to a lesser extent in the Czech lands from the
Early Middle Ages, and was more fully applied in the period following
the Fourth Council of the Lateran. It can be considered to have been fully
implemented within the life of the Church and society in the second half
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of the 14™ century and in the first two decades of the 15" century until
the outbreak of the Hussite Revolution, which completely overturned the
previous administrative and legal system in Bohemia, i.e. in the Prague and
Litomysl dioceses. In Moravia, i.e. in the Olomouc diocese, the administrative
and judicial systems continued to operate with no major interference from
the Hussites (Krafl 2023, 60-70).

2. FOREIGN STUDIES OF CZECH SCHOLARS

Sources only really give fragmented information on scholars from
Bohemia and Moravia at European universities, and it is very difficult to
get an idea of their numbers. Apparently, not many Czechs studied law at
foreign universities. It appears they only rarely studied at Italian universities
with renowned law courses (Bologna, Padua, Vicenza). King Pfemysl Otakar
II's chaplain, Jakub, received a doctorate of law at Bologna (around 1250),
followed by Matéj of Muténin (1371). Oldrich of Pabénice, administrator
of the Prague diocese during the absence of Bishop Jan IV of DraZice,
received a doctorate of decrees in Paris. Olomouc official and VySehrad
Dean Jan Paduansky received a doctoral degree in law at the university in
Padua, where the Czechs had their own university nation, as did Konrad of
Bohemia (1382), Jan of Pomuk (1387), Zikmund Albik of Unicov and Jan Naz
(1399). Bohus of Zvole received a doctorate in Vienna (1454-1457), as did
Bohuslav Hasistejnsky of Lobkovice in Ferrara (1482). Other clerics received
licentiates or bachelor degrees in Bologna, Padua, Paris, Montpellier and
other locations, or else there is evidence that they studied there. We also
assume that certain individuals who resided in cities and towns with
renowned universities were studying law. In regard to the early 14t century,
we can also see figures who had doctor of law degrees, e.g. the Prague canon
Jan of Ostrov, the Koufim archdeacon Rapota, and the Bfevnov monk and
later Rajhrad provost Jan. We do not know where these people studied.!

1 See Tadra (1897, 235-236, 243-244, 251, 258-260, 262-265, 266-273, 275,
277-279); Blahova (1993, 156-157, 163); Zahradnik (1904, 228-232); Cerna-
Slapakova (1970-1971, 70). See also, Jire¢ek (1903, 70-71); Bohéagek (1975, 20-
23); Ott (1913, 56-70); Ott (1877, 182-188, 217-229), about studies see Ott (1877,
184-188), on legal education and titles (221-225). An overview of Olomouc Chapter
canons with doctorate, licentiate or bachelor’s degrees in law, according to the place
where they obtained their degree, is given in Zemek (1990, 80-81). For example,
Acta nationis Germanicae universitatis Bononiensis gives the number of students
from Bohemia and Moravia, mostly from the second half of the 15t century; see
Knod (1899, 3, 19, 23, 48, 53, 90, 91, 127, 135, 163, 185, 217, 226, 234, 263, 265,
275, 283, 309-310, 332, 366, 370, 400, 426-427, 459-460, 533, 585, 600, 611,
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3. PRAGUE LAW UNIVERSITY

Alaw education at university level could only be acquired in the Kingdom of
Bohemia, and also in east-central Europe, after the founding of the university
in Prague (1348). Pope Clement VI made it possible for all its faculties to
be set up, including the Law Faculty. His privilege only mentions canon law,
as Roman law was not considered relevant in a non-Romanised country. By
1350 at the latest, Stépan of Roudnice and Bonsignore de Bonsignori were
teaching there. Even at this earliest time, there were evident differences
between lawyers and students at other faculties, in particular the Faculty
of Arts. In 1360, Arnost of Pardubice, the Chancellor of Prague University
and Archbishop of Prague, published his Ordinationes, which was meant to
help secure peace at the university. One rector was to head the university,
with arts and law rectors taking turns, while the vice-rector was always to
be from the other faculty. The situation did not improve, however, and not
even Archbishop of Prague Jan Ocko of Vlasim’s new detailed statute of 1368
was able to resolve it.2

Eventually, a separate law university was set up in 1372 as a result of the
schism between the Law Faculty and the university’s other faculties. This
dispute was the consequence of the inorganic connection of two concepts of
school administration - the Bologna concept (according to which university
authorities should be run by students) and the Paris concept (according to
which university authorities should be run by the university’s professors).
Even after this division, the link between the Law University and the
remaining three faculties persisted: while two universitates were established,
one studium generale remained (Keji 1995a, 19-26; Moraw 1992, 11-12;
Svatos 2000, 13-15).

633, 658, 661), page references to persons of Bohemian origin, without distinction
between the faculties where they studied. For students from the Bohemian lands
studying abroad in the post-Hussite period (all fields, no specification), see Acta
Universitatis Carolinae, Historia Universitatis Carolinae Pragensis, Vol. 4 (2/1963),
37-46; Vol. 2 (2/1961), 97-132; Vol. 3 (3/1962), 139-159. On teachers at foreign
faculties of law during this time, see Burmeister (1974).

2 See Dé&jiny (1995, 163-165); Moraw (1992, 13, 17; 1986, 446, 449); Zeleny,
Kadlec (1978, 68, 71); Smahel, Silagi (2018, XVII-XXI, 4). A comment about the Law
Faculty in an anonymous pamphlet evidently dating back to 1393 and known as
Planctus cleri is a reflection of the tensions between artists and lawyers in a later
period (Odlozilik 1927, 43). For the latest on the time frame and authorship of the
text, see Porizka (1999, 113-118).
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Only students became rectors of Prague Law University (including
bachelors who were continuing their studies). The office was held by many
high status members of the aristocracy and clerics with large prebends.
Even so, it is notable how few rectors had achieved a bachelor’s degree (Kejr
19954, 35). Rectors were elected by an eight-member council comprising
representatives of university nations. Each of the four university nations
(Czech, Polish, Saxon and Bavarian) had two representatives. The newly
elected rector was presented to the Archbishop. One member of the
university asked for his affirmation. This was followed by the Archbishop’s
confirmation, only after which did the rector receive his powers. He took up
his rights and obligations at an official assembly, at which one of the honoured
members would deliver the recommendatio rectoris. This recommendation
kept to an established pattern, including the use of the same quotations,
mainly from the Bible. One of the texts which speakers regularly quoted from
was a chapter of the Decretum Gratiani, Sit rector, D.43 c.1 (Kejt 19953, 76).

The Law University evidently elected its rectors regardless of their
particular university nation. Instead, jurists took more account of the
candidate’s social status and prestige. The largest number of rectors
came from the Czech university nation, and this related to ties to the local
social environment. Nicolaus Geuhneri de Praga, for example, was rector
repeatedly, for a total of seven times (Stoc¢es 2010b, 156-157). Some Law
University rectors later became bishops: George of Hohenlohe was Bishop of
Passau, Bertold, Passau canon, Bishop of Freising, and Johann of Brunn was
Bishop of Wiirzburg (Moraw 1992, 24-25; 1986, 459). There is no evidence
of a professorial consilium universitatis at the Law University, and it probably
did not exist as a statutory body (Kejt 19953, 76).

We do not encounter theoretical papers of domestic origin at Prague’s Law
Faculty and at the Law University, as were typical of the older universities
of southern and western Europe with centuries of tradition. Mostly, we
only find evidence of university lectures, manuals for legal practice and
spiritual administration, and repetitions (which are interpretations of a
precisely defined source that aimed to provide an exhaustive interpretation
summarising all opinions and contradictions). Of what originally numbered
roughly 400 codices, Jiff Keji found only thirty-one, over half of which were
in the Olomouc Chapter library. Some works migrated to foreign countries:
Stépan of Roudnice (Quaestiunculae), Mikula$ Puchnik (procedural manual),
and Bohuslav of Krnov (lectures on the Books of the Decretals). The most
common reports are on lectures regarding Liber extra (Kejt 1995a, 57, 90-
91).
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The Books of the Decretals was a subject taught by Bonsignore de
Bonsignori in the first half of the 1350s, by Wilhelmus Horborch from 1369,
by the previously mentioned Bohuslav of Krnov between 1380 and 1396,
probably by Jifi of Bor from 1397, and perhaps also by Adam of NeZetice. As
of 1371, Goswinus de Adenstedt and Ulricus Griinhut were extraordinarie
legentes. Liber sextus and Clementinae were taught by Jiti of Bor, in 1363 by
Bertoldus de Spira, in 1371 by Johannes de Bliden (at that time also rector
of the still four-faculty university), and also in 1374 by Fridericus Paganus.
By 1386, Matéj Petrliv of Chrast or of Skramniky was ordinary professor
for Liber sextus and Clementinae. Sometime between 1398 and 1407 it
was taught by Johann Weilburg. In 1382, Mikuld$ Puchnik and Johann de
Dulmen took their dispute over the right to teach Liber sextus to the Prague
Consistory court. Mikulas Puchnik won and was duly selected for the lecture.
We have less information on the professors who taught the Decretum
Gratiani. It is unclear whether it was Stépan of Roudnice, or of Uher¢ice who
taught the Decretum. In 1376, it was taught by Ludovicus Thalhelm. Jif{ of
Bor taught it for eight years, with his lectures beginning sometime around
1390. After him, it appears that Nicolaus Kliczke gave his interpretations of
the Decretum (Kejt 1995a, 52-54). Roman law remained a fringe interest -
the first and only doctor of both laws was Jan Naz, in 1402 (Moraw 1992,
29; Keji 19954, 66). The Italian scholar Uberto de Lampugnano and envoy
of the Duchy of Milan to King Wenceslas, Giangaleazzo Visconti, gave one-
off lectures in Prague: these took place in 1385 (Keji 1996, 249-270; Kejt
1995a, 111-121; Zeleny, Kadlec 1978, 93-95; Cerny 2008, 385-389).

In contrast to the rival three-faculty Prague University, the Law University
did not become a centre of the struggle for intellectual reform which was
changing Czech society at the turn of the 15" century. Elitist, conservative,
and connected to the church hierarchy, the Law University remained aloof
from contemporary affairs. The conservative worldviews of its lawyers
prevented it from joining the radical Wycliffe reformist group, which had
taken over the Czech university nation at the three-faculty Prague University
(Keji 19953, 91-92; Stoces 2010b, 160-161).

From 1372 until the university’s dissolution at the start of the Hussite
Revolution, 3,563 students were enrolled. An academic title was not required
for an ecclesiastical career; all that was required was to acquire a certain
amount of knowledge and only a small number of the enrolled actually
received academic titles. A total of 235 students achieved a bachelor’s
degree, and 47 achieved a licentiate or doctorate. We do not have precise
data on the social composition of the Law University. There was a strict
differentiation between simplices and nobiles (about 7% of all those enrolled
were nobiles). Pauperes comprised around 20% of students, although none
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of them achieved an academic title (Keji 1995a, 95-96). There are eight
scholars from the city of Plzeii recorded as enrolled at Prague Law University,
coming from leading burgher families, and also people recorded as pauperes
(Stoces 2010a, 61-62). At the Law University, nations were understood
as they were at Bologna-type universities, in contrast to the three-faculty
Prague University, which conceived its nations using the Paris University
model. Arriving scholars evidently chose for themselves which of the four
university nations they wanted to be enrolled in. Furthermore, nations were
not territorially defined (Stoces 2010b, 141, 143).

The largest of the university nations in numerical terms was the Saxon
nation (35.5%), followed by the Polish nation, comprised mostly of Silesian
Germans (26.1%), then the Bavarian nation (19.3%), and the Czech nation
(19.1%) (Keji 1995a, 97; Borovickova, Sukkariova, Stoces 1993-1994, 68).
When the separate Law University was set up, and during the first years
of its existence, the largest group was the Bavarian nation, but the number
of matriculated Bavarians fell consistently, and from 1393 the Bavarian
nation was the smallest. The numbers of matriculated Czechs and Poles
fell significantly after 1372, and then rose to their highest levels in 1389.
From the mid-1390s, the number of those matriculated in the Czech nation
was stable, around 10% annually (Kejt 1995a, 97; Borovickova, Sukkariova,
Stoces 1993-1994, 68). There were large numbers of students from the cities
of Legnica and Wroctaw within the Polish university nation. Differences
between the university nations were also observed with respect to the types
of prebends that enrolled members received. More than 60% of members
of the Bavarian university nation held the ecclesiastical post of canon, while
this was under a third for the Polish nation, and less than a fifth for the
Czech nation. Parsons were dominant within the Czech and Polish nations,
while in the Bavarian nation they comprised only around 19% of members
(Borovickova, Sukkariova, Stoces 1993-1994, 69, 73).

During the 1380s, the Saxon nation began to predominate, its members
comprising 41% of the total number of Law University members. For people
from the Holy Roman Empire’s peripheral areas, Scandinavia, and the
Baltic region, who registered within the Saxon nation, the Law University
in Prague was the most accessible and closest means of acquiring a legal
education, thus important for gaining significant prebends and offices. The
establishment of the university in Erfurt did not change this situation; there
was balanced mutual peregrinatio academica. The existence of separate law
teaching without the influence of masters at the faculty of arts was also
important. In contrast, the smaller numbers of Bavarian nation members
was a consequence of the establishment of universities in Heidelberg and
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Cologne, and the reforms of the university in Vienna. The enrolment of
Bavarian nation members fell consistently, while numbers of members of
the Polish and Czech nations rose from the 1390s (Stoces 2010b, 144-145).

A core feature of all developments at the Law University was the school’s
links with the Prague Church and its Archbishop. A number of highly qualified
lawyers taught at the university, although their main focus still remained
their official Church activities and career (Kejt 19953, 97). In 1385, twelve
of twenty-two teachers belonged to the Czech university nation. These Czech
teachers were linked to the Prague Archbishopric, where they held major
roles and prebends in parallel. As a consequence of this, they remained at
Prague Law University for longer than teachers from abroad, who did not
have access to local prebends. We know that many of the teachers who were
foreigners only taught for a few years, and that they saw a high turnover.
Limited access to Prague prebends was also the cause of the departure of
many Prague teachers for newly founded universities in Germany. The last
foreign doctor is documented in 1402, and from that time the teaching
staff comprised only members of the Czech nation. Members of the Czech
university nation also received more academic titles at the Law University,
and this also related to easier access to prebends, which helped to cover
expensive examinations and graduations (Sto¢es 2010b, 151-52, 159, 160).

In 1409, Wenceslas 1V issued the so-called Decree of Kutna Hora, which
changed the proportion of votes at the three-faculty Prague University
(1409). Until that time, each of the four university nations had one vote, but
the decree changed the proportion in favour of the Czech nation (three votes
for the Czech nation, compared to one vote for the other nations) (Dé&jiny
1995, 91; Nodl 2010, 244-245). The result of this was students leaving the
three-faculty Prague University, but also a fall in members of the Saxon,
Polish and Bavarian nations at the Law University, even though the Decree
of Kutna Hora did not apply to the Law University. It is estimated that most
members of these three nations at the Law University left Prague. Most law
students went to Leipzig; thirty-three lawyers who left came from the Polish
and Saxon nations (§mahel 1967, 77-78; Kejt 1995a, 105-106; Stoces 2009,
65-70; 2010b, 161). This was followed by a collapse in interest in studying
law in Prague. We cannot determine precisely when the Law University
ceased operations. The final act of its existence was the intitulation of three
students by the rector elected for the 1418-1419 year (Kejir 1995a, 107).

Separate prosopographic research was undertaken for the Saxon nation
at Prague Law University (StoCes 2010b, 177-231; 2012, 17-28). Between
1372 and 1417, 1,245 people were enrolled as members of the Saxon
university nation. When it first opened, there was scant representation
of the Saxon nation at the Law University. The number of matriculations
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increased overall until 1385. Exceptions were the years 1380 and 1381,
when the land was afflicted by a plague epidemic. From 1385, the number
of those matriculated began to fall again, initially steeply, and then more
gradually. At the start of the 15™ century, numbers of those matriculated
amounted to around twenty per year. In 1409, nobody was matriculated. In
the subsequent period, the numbers of those matriculated can be counted
in single figures. We can conclude that the Saxon nation had exceptionally
strong representation at the Law University in the 1380s (Stoces 2010b,
194, 196-197).

Most people from the Saxon nation were identified as being from
Stralsund and Liineburg. Additionally, there was a large group of people
from the major Hanseatic cities on the Baltic and North Sea coasts. The
next largest group came from the Episcopal towns of Roskilde, Hildesheim,
Lund, Magdeburg, Brandenburg, Skara, Turku and Halberstadt. In terms of
regions, the most frequently seen were those from Pomerania (21% of those
enrolled), followed by Lower Saxony (within its present-day borders, 13%),
Sweden within its historical borders (including Finland, 10%), present-day
Saxony-Anhalt (10%), Brandenburg and Neumark (9%), Denmark within its
historical borders (including Schleswig and areas in present-day southern
Sweden), (9%), Mecklenburg (7%), Friesland and the Netherlands (6%),
Holstein (5%), Westphalia (4%), present-day Latvia and Estonia (3%),
Hesse (1%), and Norway (1%) (Stoces 2010b, 199-203). The presence of
greater numbers of students from the Saxon university nation was the result
of Brandenburg joining the Luxembourg possessions, though Luxembourg’s
political and dynastic ties to Pomerania certainly also played a role (Stoces
2010b, 197, 205-206).

An analysis of the social origins of members of the Saxon university
nation implies large numbers of Hanseatic city burghers, followed by
burghers from other towns and cities, and members of the nobility. There
were negligible numbers of villagers, these coming from Friesland. 70% of
those matriculated paid the matriculation tax in full, 19% for pauperes and
2% for nobiles (Stoces 2010b, 210-211, 215).

We can say that Prague Law University was of great importance in shaping
the Church hierarchy in the northern parts of the Empire, in Scandinavia, and
in the Baltic region. Between 1372 and 1385 alone, four future archbishops
(in Magdeburg, Trondheim, and two in Lund) studied at Prague Law
University as members of the Saxon nation, as did sixteen future bishops
(in Aarhus, Brandenburg, Havelberg, Lavant, Link6ping, Odense, Ratzenburg,
Ribe, Roskilde, Schwerin, Skara, Vasteras, and two each in Halberstadt and
Strangnas). Later, between 1385 and 1417, five future archbishops studied
as members of the Saxon nation (in Bremen, Lund, Prague, and two in Riga),
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alongside fifteen future bishops (in Bergen, Brandenburg, Chur, Kuressaare,
Naumburg, Olomouc, Oslo, Piltene, Strangnas, Tallinn, Verden, and two each
in Tartu and Véasteras). Between 1372 and 1385, three future papal auditors
also studied there (Stoces 2010b, 227-228; 2012, 24-25).

Prague Law University graduates also worked in the city administrations
of Hanseatic cities. The first group comprised people employed by the city,
including city scribes, notaries and other clerks. A second group comprised
burghers who took on roles of councillors or mayors (Stoces 2008a, 208-
234). People from almost all social classes enrolled at the university as
pauperes, including the nobility. Although students registered as paupers
only exceptionally received an academic degree, they did receive prebends.
Pauper Fridrich Deys of Wiinnenberg achieved the most prominent career,
becoming a papal auditor (Stoces 2008b, 463-465).

Many Prague Law University graduates worked in roles at other, mostly
central European, universities. One hundred and twelve graduates are
documented as holding university posts at various universities between
1386 and 1417: 53 people at the Prague Faculty of Arts, 36 people at Leipzig
University, and others at universities in Rostock, Bologna, Vienna, and Erfurt
(Stoces 2012, 26).

4. DISTINGUISHED CANONISTS FROM THE CZECH LANDS

An eminent Bishop of Olomouc was the Cistercian Robert (1201-1240).
He was from England and studied at the University of Paris. He worked
at the Bohemian royal chancellery, and was identified with the notary
described in diplomatics as Otakarus 5. He took part in the Fourth Lateran
Council. He was not involved in Bishop of Prague Ondrej II's struggle for
the emancipation of the Church in Bohemia, and remained a loyal ally of
King Premysl Otakar I of Bohemia. He founded the Cistercian monastery
at Velehrad (1205), where he was buried. He is the author of the manual
Summa confessorum with its incipit Cum sit ars arcium regimen animarum,
expedit omnibus, quibus animarum cura concessa est. Robert wrote the work
following the Fourth Lateran Council, and it was certainly completed prior to
1234 (before the Liber extra was issued). It is the oldest Latin literary work
in Moravia. Four manuscripts have been preserved containing the incipit
Cum sit ars. A manuscript from Admont is kept in Prague, while others are
in Munich, Heiligenkreuz, and Schlégl. There are more common manuscripts
which have the title De decem preceptis, and are featured in eighteen
manuscripts we know of (Kejr 2003, 52-56; Kadlec 1975, 73-77; Keji 2012,
270-271; Hlinka 2006, 90, adnot. 60; 91).
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Renowned lawyers from Bohemia included Hermann of Prague, canon
of Prague, VySehrad, and later Regensburg. He also appears in sources as
Hermannus de Bohemia, or the Romanised form of his name, Armandus de
Boemia. He came from a leading Prague burgher family. He studied law at the
university in Bologna at the end of the 13t century, where he was present
at the time of Boniface VIII, gaining a bachelor’s degree and later achieving
the title of Doctor of Decrees. He was a papal chaplain, and was given the job
of curial executor in dioceses of central and northern Europe. The earliest
document mentioning him as papal auditor dates to 1323. On 3 December
1337 he was named Bishop of Warmia (Ermland) after the Warmian elect
in Avignon renounced his rights in the bishopric. Prior to the end of April
1338, he was ordained a bishop at the curia. Due to resistance from the
Warmian Chapter, he didn’t take over the bishopric until August 1340. Due
to difficulties, he was allowed to keep his previous benefices. He died on 31
December 1349 (Hledikova 2003, 75-92; Die Bischofe 2001, 183).

Hermann of Prague is the author of three well-known works: Concordantia
decretalium cum decretis, Summula de concordantia scriptorum theoloycorum
et iudiciorum, and Opusculum de casibus reservatis. According to ] Kejf,
Concordantia was probably written between 1327 and 1329, and one copy
has been preserved in a manuscript of the Moravian Regional Archives
in Brno (Kejr 1974, 27-39; §vébensk§/ 1972, 177-179). Summula and
Opusculum appear to have been written during Hermann'’s stay in Avignon
during the 1330s, in the period between his recovery from illness in 1333
and his departure from Avignon in 1338. There is a single copy of both these
works in Vatican manuscripts (Hledikova 2003, 81; Brinktrine 1924, 358).

Summula de concordantia scriptorum theoloycorum et iudiciorum discusses
the seven sacraments. The author bases the text in particular on the works
of Thomas Aquinas and Richard of Middleton. The document contains an
alphabetical index. Opusculum de casibus reservatis is an extensive work
which takes up a whole manuscript of 262 pages. It includes a large index.
He evidently began working on Opusculum as a Bologna bachelor sometime
at the turn of the 14™ century. He collected selected normative texts of
particular church law for certain central European ecclesiastical provinces
and dioceses (including legatine statutes) from the final third of the 13
century and early 14™ century. The Opusculum also reflects the decisions
of the Vienna Legatine Synod of 1267. The commentary also includes the
apparatus with normative texts (Hledikova 2003, 84-91; Brinktrine 1924,
359-374).

One of the first two law professors at Prague University was Stépan of
Roudnice (or also St&pan of Uhercice). He studied canon law in Perugia
and was Vicar General of the Prague archbishopric (1346-1358). He was
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a permanent vicar of Arnost of Pardubice, Archbishop of Prague, in the
Prague church, a Prague and Olomouc canon, and a Litomérice archdeacon.
He visited a large number of Church institutions in both Czech dioceses. In
the end, he resigned from all his offices and in February 1358 joined the
Monastery of the Canons Regular of St Augustine in Roudnice nad Labem.
He wrote the penitential book and pastoral manual, Quaestiunculae. This
work can be divided into two parts, with the first featuring questions related
to the sacraments, criminal law, moral pastoral problems, and liturgy. The
second part of Quaestiunculae looks at financial and commercial issues.
It is particularly influenced by Astesanus of Asti’'s Summae confessorum,
Cardinal Henry of Segusio’s (Hostiensis’s) Summa aurea, and Raymond of
Pefiafort’'s Summa de poenitentiae, and also by the 1349 provincial statutes
of Archbishop of Prague Arnost of Pardubice, and, of course, by the Decretum
Gratiani and the Liber extra.?

Another penitential book, preserved in a fragment and entitled Tractatus
casuum per glorisimum magistrum Zanderum ad eruditionem silicium
compositus et collectus, was written by the Olomouc Vicar General and
official Sander of Rambow (1373-1380) (Bohacek 1960a, 72; 1962, 401;
Keji 2012, 278). The Prague official Bores operated at the same time; he
was author of the small work Collectum magistri Borssonis, archidiaconi
Bechinensis, qualiter religiosi exempti extra monasterium consistentes se
habeant ad episcopum et alios prelatos. This is preserved in an Olomouc
Chapter manuscript from the 15t century. Bores is documented as Bechyné
archdeacon from 1364 to 1390, and was official to the Archbishop of Prague
in 1381-1383 (Bohacek 1960a, 71; 1962, 400; Barto§ 1941-1945, 53-54;
Kubickova 1932, 410, 478).

A major figure at Prague Law University was Wilhelmus Horborch. He
was born sometime between 1320 and 1325 in Hamburg. He was a dean
in Hamburg (documented in 1365) and canon in Cracow (by 1380). By
1361, he was a Bachelor of Canon Law. That year, he was appointed papal
collector. He studied in Bologna from 1367. He is documented as teaching
the Decretals at Prague University, and then at Prague Law University from
1369 to 1374. He is listed as a doctor. He played an important role in the
Law Faculty’s separation from Prague University: on his initiative, Charles IV
purchased a building for the new Law University in 1373. In 1376, he was
called to Avignon, and he later worked in Rome as a young auditor of the

3 See Svoboda (2000, 55-70); briefly Svoboda (2008, 379-384); Zeleny, Kadlec
(1978, 68-70); Keji (2012, 272-274); Kadlec (1998, 221); von Schulte (1877, 431).
An analysis of Quaestiunculae is given in Svoboda (2000, 71-255). A copy of their
text reached as far as the library in Cambridge; Kejr (1986, 122-123).
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Roman Rota. Prague Law University is linked to his repetition in the decretal
Debitores (X 2.24.6), which looks at usury and interest. Copies of this
Repetitio decretalis Debitores have been preserved in Prague and Wroctaw.
He is the author of the well-known and widespread collection of Roman
Rota judicature, Decisiones novae Rotae Romanae. One of his manuscripts is
held in the Moravian Provincial Archives in Brno (Keji 199543, 20, 23-25, 50,
52, 55, 57; Zeleny, Kadlec 1978, 73-75).

One of the most influential teachers at Prague Law University was
evidently Bohuslav of Krnov. His lectures on the Decretals, as already noted,
were widely found in foreign libraries, and provided extensive commentary.
The author was born in Krnov around 1330. He gained a master’s degree at
the Prague Faculty of Arts, after which he studied law abroad. In 1372, he
was recorded with the title of Doctor of Decrees in the Prague Law University
register. He is listed as a regular lecturer of the Decretals in 1380, and again
in 1385, and he appears to have still been teaching the subject in 1396.
He was rector of the Prague Law University in 1381. He held a canonical
benefice in Olomouc, and in 1386 he was Dean of Prague’s Cathedral Chapter.
King Wenceslas IV caused him a sword head wound in anger (1393). The
last information about him dates back to sometime between 1412 and 1415
(Kejr 19954, 50, 52-53; Zeleny, Kadlec 1978, 83-84; Bohacek 1975, 66).

The second generation of lawyers to come out of Prague higher education
included Kune$ of Trebovle. He studied at Prague University, where he
gained a bachelor’s title. He began as a priest in Vitice, and in 1371 he
received expectation of a canon prebend at the Prague Chapter, though the
first mention of his being a canon comes from 1375. He was evidently in
Padua in spring 1370, where he undertook repetitiones et disputationes. He
also acquired some knowledge of Roman law there. At the end of 1371 or in
early 1372, he received the title of Doctor Decretorum in Prague. Following
Prague Law University’s separation from the rest of the university, he became
one of its professors. There is, however, a lack of detailed information on
his teachings at the university. Kunes focused on official activities, and from
1377 to 1382 and 1386 to 1389 he was Vicar General at the Archbishopric
of Prague. In 1379, he was Archdeacon of Stara Boleslav, and at some point
during this period he became custodian at the Prague Cathedral Chapter. He
became one of Archbishop of Prague Jan of Jenstejn’s main co-workers. He
died in 1397 (Cerny 1999, 3-21. Cf. Bohacek 1975, 71-73; Zeleny, Kadlec
1978, 76-78; Cerny 1998, 29-35; Keji 1995a, 61-62).

At the June 1386 synod, after having received a vision of the Virgin Mary,
Archbishop Jan of JenStejn introduced the feast of the Visitation of the Blessed
Virgin Mary to the Prague archdiocese. He asked Kunes of Tfebovle to write
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a legal justification for this new feast day, and this resulted in Probaciones
de institutione festi Visitationis Marie, a brief text featuring references to
various legal authorities (Cerny 1999, 15-16).

In 1377, Kunes of Trebovle was given the task of performing a sermon at
the archdiocesan synod on the Feast Day of St Luke, i.e. 18 October. He gave
the sermon Sculte egerunt pastores on a topic from the Book of Jeremiah.
His sermon criticises the usual vices of ambition and pride, lack of Christian
love, greed and injustice, gluttony and drunkenness. Finally, it discusses the
consequences of a shepherd’s badly-led life, specifically the death of his
sheep - the believers. We cannot date Kunes$ of Trebovle’s second synodal
sermon, Domine salva nos, perimus, although it has been linked to the Prague
Synod of 15 June 1377. This sermon is based on the Epistle to Titus, and
outlines what characteristics a bishop should have. Kunes$ implies that every
priest should fulfil these characteristics. The choice of a canonist as a synodal
preacher emphasised the legal context. Kune$ of Trebovle’s main source for
both sermons was the Decretum Gratiani and the theological authority it
contained. This was complemented by other canon law authorities, such as
the collections Liber extra, Liber sextus, Roman law, and the work of canonists
Innocent 111, Guido de Baysio, Cardinal Hostiensis, and others [Cerny 1999,
22-44,83-135; 2020, 232-233).

In 1386, the Archbishop of Prague, Jan of Jenstejn, declared his intention
of waiving rural escheat in the estates of the Prague archbishopric. It was
the son who could claim hereditary rights to the land, not daughters, the
widow or other cognates. He received permission in this regard from the
Prague Cathedral Chapter. Even so, a dispute arose around the matter, which
took on the form of learned discussion. At a session of the chapter, a scholar
at the Cathedral Chapter, Vojtéch Rankiiv of Jezov (Adalbertus Ranconis
de Ericinio), spoke against the archbishop’s privilege, which had been
textually prepared by Kunes of Trebovle. Vojtéch Rankiv of Jezov had many
theological disputes with Jan of JenStejn, and he stopped the issuance of the
privilege. He wrote the paper Apologia, in which he also rejected JenStejn’s
Visitation feast day, and, in particular, contested the right of the Archbishop
to abolish rural escheats. Vojtéch attacked Kunes’s argument on the basis of
the Old Testament Book of Numbers, in which a daughter’s legal entitlement
to her father’s inheritance is acknowledged. In principle, he rejected Old
Testament rules if they were not later adopted by legislators into the legal
system in force (Cerny 1999, 45-61; Bohacek 1961, 108-115; Cerny 1988;
Kadlec 1969, 51-57).

The Archbishop assigned Kune$ of Tfebovle the task of responding with
a tract, and he then created the tract De devolucionibus non recipiendis. This
tract includes a description of the dispute between Vojtéch Rarikiiv of Jezov
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and Archbishop Jan of Jenstejn, followed by the wording of JenStejn’s privilege,
and extensive arguments by Kune$ based on numerous ecclesiastical law
authorities. Kune$ showed that subjects are free people and are not slaves,
with a status similar to the position of emphyteutic farmers according to
Roman law. He then demonstrated the right of peasants to transfer their
movable and immovable properties to their children of both sexes. This was
based on natural law. He collected the statements of Holy Fathers and other
authorities demonstrating the unlawful nature of the custom of escheat.
The idea includes quotes from the Decretum Gratiani and Liber extra, and
comments from Guido de Baysio and Pope Innocent IV (Cerny 1999, 62-80,
136-151. Cf. Cerny, 1988; 2020, 230-231; Bohacek 1961, 108-129; 1975,
72-73; 1951, 407-426).

Another major lawyer of domestic origin was Mikulas Puchnik. He came
from a yeoman family based at a fort in Cernice near Horazdovice. He received
a Bachelor of Arts degree at Prague University in 1373, and a Master of Arts
degree in 1377. In 1383, he received a Licentiate of Decrees. From 1375 to
1376, he was school rector in Roudnice nad Labem. In 1377 and 1389 he was
mentioned as a university examiner, from 1386 to 1389 he was university
vice-chancellor, and from 1389 to 1390 he was university rector. He began
his official career in 1383, when he became the Official of the Archbishop
of Prague, Jan of JenStejn. He held the role of official until 1394. In 1392,
he became Jan of Pomuk’s deputy in the office of Vicar General, and then
in 1395 he was appointed the second Vicar General. He is still documented
as being Vicar General in 1401, though he should have been recalled in
1398. He is documented as receiving a benefice from 1388, when he became
canon in Mélnik and Olomouc. That same year, he received a canonry in
Prague’s Cathedral Chapter. He was involved in a dispute over the church
in Hartvikovice in the Diocese of Olomouc, the benefice of which he held
from 1390 to 1392. He is documented as parson at St Nicholas Church in
Prague’s Old Town from 1391 to 1396, as prebend administrator in Valec in
1393, and as holder of the parish in Jemnice in 1400. In 1396, he received a
canonry at the St George’s Chapter in Prague, and in the VySehrad Chapter. In
regard to the dispute between King Wenceslas IV and Archbishop of Prague
Jan of Jenstejn, the King had him locked up and tortured. In 1402, the Prague
Metropolitan Chapter chose him as Archbishop of Prague, although he died
while he was still archbishop-elect (Budsky 2016a, 11-22, 87-103; 2012b,
324-328; 2010, 767-769; 2013, 123-134; 2006, 83-85; 2008b, 578-579).

Sometime between February 1386 and October 1389, Mikulad$ Puchnik
wrote the procedural manual Processus iudiciarius secundum stilum
Pragensem. This was the first writing of its kind within the Czech legal
environment. Puchnik utilised his experience as official and professor at
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Prague Law University. He created a study which helped readers to obtain
a grasp of certain procedural steps - specifically, those involved in the
bringing of an accusation and subsequent citation - and gives the example
of a specific dispute, along with the form of the statement of claim (libellus),
the subject of the prosecution, and its justification. The work also looks at
the defendant’s plea (exceptio), the response to the plea (replicatio), the
interlocutory judgement (sentencia interlocutoria), a definition of the subject
of the dispute (litis contestatio), oaths (iuramenta), the suitor’s articles
(positiones), the ways they are rejected by the defendant, and sets of questions
according to different types of dispute (interrogatoria). The subsequent
section looks at the oaths of witnesses and the matter of ascertaining their
impartiality (forma examinandi testium), the defendant’s objections to the
witness testimony and against his reliability (exceptio contra), the suitor’s
response to the defendant’s pleas (replicatio), the defendant’s response to
the defendant’s replicatio (duplicatio), the final verdict (sententia diffinitiva),
and the appeal to the papal court (appelatio). This is followed by the matter of
determining costs for the dispute (expensium taxatio), the appeal against the
judgement in an interlocutory dispute (forma appelationis ab interlocutoria),
the matter of determining legal representatives for managing the dispute
(forma procuratoria), the presentation of seven types of judicial files
according to the content of the dispute (forme libellorum), and an example
of an appeal regarding the awarding of a benefice to a poor cleric. Finally,
the reader finds a list of ecclesiastical punishments (censure ecclesiastice),
the form of lifting excommunication entrusted to a local parson (forma
commissionis absolutionis), the form of lifting excommunication by a judge
(forma absolutionis), the form of lifting the excommunication of a deceased
person (absolutio mortui), and the form of canonical admonition (forma
monitionis) (Budsky 2016a, 29-42, 114-201. Cf. Bohacek 1958, 5-35;
Budsky 2012b, 328-340; 2012a, 80-81).

Processus iuriciarius secundum stilum Pragensem exhibits distinctive
characteristics and a distinctive style: it is based on the customs of the Prague
consistory and explains the course of a canonical trial on the example of a
specific dispute in all of its phases. The author introduces complex terms as
he goes through each stage of the trial, and adds a number of documents
at the end. In contrast to other procedural manuals in use, it focused on a
specific case and did not provide a structured theoretical interpretation. The
clarity of Mikulad$ Puchnik’s procedural guide supports the hypothesis that
it was a study which could have been used at the Prague Law University too.
The large number of extant manuscripts which feature Processus iudiciarius
suggests that it was a widely-used piece of work within Central Europe.
Manuscripts can be found today in libraries in Olomouc, Berlin, Eisleben,
Leipzig, Munich (2), Rostock, Graz (2), Wroctaw (2), and Gdansk (2), and
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we also know of a document once in today’s Kaliningrad which is no longer
extant. These manuscripts date back to between 1390 and sometime after
1467 (Budsky 2016a, 43, 48-49, 63-77. Cf. Bohacek 1958, 31-33; 2016b,
215-232).

Jiff of Bor gave successive lectures about all valid canon law collections
at Prague Law University. He was named after the parish benefice in Bor,
which he gained in 1375 when not yet a priest. He then took on a number
of different successive parish benefices and one altar benefice. In addition,
he received a canonry in 1396 at the Prague Cathedral Chapter. From 1395
to 1396 and in 1403, he was a deputy official, while from 1396 to 1397
and in 1398 he is recorded as a deputy vicar general. He enrolled at Prague
Law University in 1383, receiving a bachelor’s degree in 1387, a licenciate
of decrees in 1393, and a doctor of decrees in 1396. Wenceslas 1V, King
of Bohemia, appointed him lector of Decretals at Prague Law University
probably in 1397, after eight years of lecturing on the Decretum Gratiani, the
Liber sextus and the Clementinae. In 1409, he was a member of the Prague
archbishop’s commission which was to investigate John Wycliffe’s books.
Jifi of Bor was the author of instructions which explain to readers how to
act at a place affected by an interdict. This was produced in regard to the
declaration of this sanction by Archbishop Zbynék Zajic of Hizmburk against
Prague in 1411. Jifi of Bor also wrote a text in which he concludes that the
interdict on Jan Hus was justified and refutes some of his opinions regarding
the Church (Zeleny, Kadlec 1978, 85-88; Cern}'l 2000, 225-230).

Jan Naz combined both knowledge of canon law and Roman law. He
appears to have been the son of a Prague burgher Jindfich Naz. He acquired
a Master of Arts degree at Prague University’s Faculty of Arts. In 1391, he
enrolled at Prague Law University, but he ended up continuing his studies
in Padua, probably in 1394. He became an ultramontane rector there in
1396, received a licentiate in 1397, and acquired the doctorate degree in
decretis in 1399. At this time, he was in receipt of a canon’s prebend at the
Prague Cathedral Church. He later left to study Roman law at the University
of Bologna. He was the first and only doctor of Roman law at Prague Law
University, where he defended this degree in 1402. As royal counsellor to
King Wenceslas 1V, he took part in the Council of Pisa in 1409, and a year
later he was the king’s envoy to Pope Alexander V in regard to heretical
books in Bohemia. In the second decade of the 15T century, he was an
auditor at the papal rota in Rome. He took part in the Council of Constance
in 1415-1416, where he spoke out against Jan Hus. He was subsequently
appointed bishop in Chur, Switzerland, in 1418. He died in 1440. We have an
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extant speech of his, which he gave when opening lectures for the academic
year of 1400 at Padua University (Zeleny, Kadlec 1978, 97-99; Zeleny 1970,
207-212; Porizka 2000, 31-32).

Jan of Jesenice stands out particularly amongst Hussite-oriented Czech
lawyers. He achieved the title of Bachelor of Arts in 1397 at Prague University,
and received a bachelor’s title at Prague Law University in 1407. A year
later, he received a master’s degree at the Faculty of Arts. He was apparently
poor, as can be determined from his deferment of university fees in 1397
(Kejt 1965, 6-7, 94-96). He became public notary auctoritate apostolica
et imperiali, and four of his notarial instruments, which he wrote between
1401 and 1414, remain extant today. In his 1408 notarial instrument, he and
his colleagues describe the appeal of Jan Hus’s pupil, Master Matéj of Knin,
accused of heresy (Nuhli¢ek 2011, 229, No. 566).* His reformist opinions
became apparent in 1407, when he defended his thesis at Prague University
that an unjust verdict was not binding, and claimed that all the apostles
were equal, i.e. that St Peter was not first amongst them. He also declared
here that an interdict declared by a person in mortal sin was not valid (Kejf
1965, 9).

In 1410, Jan of Jesenice went to Rome as a procurator of Master Jan Hus.
As a result of the activities of Hus’s opponents there, he was sent to jail on
suspicion of heresy. He escaped from prison and returned to Bohemia (Kejf
1965, 43, 60-61, 64). In 1413, the aggravation of Master Jan of Jesenice’s
interdict was declared, with Prague Archbishop Conrad of Vechta using this
fact to aggravate the interdict on Prague. This resulted in people rioting,
during which Prague’s Hussites seized most of Prague’s churches. Jan of
Jesenice was the target of attacks at the Council of Constance, but he was
partially protected by secular power. In the end, he fell into the hands of the
Czech nobleman Oldrich of Rozmberk and died in his dungeon (Keji 1965,
99, 103, 124).

In 1409, Master Jan of Jesenice took part in the quodlibet disputation
with the quaestio Utrum iudex sciens testes false deponere et accusatum
esse innocentem debet ipsum condempnare, mainly based on Wycliffe’s tract,
De civili dominio. The author strongly rejected the idea that judges should
be bound by false evidence, and emphasised the necessity of the free
consideration of evidence by judges, in which he was mainly thinking about
witness evidence. There are four extant manuscripts of the quaestio (Kejr
1954, 25-37, 53-65; 2006, 212-216; 1965, 13-14, 155). Jan of Jesenice took
on the defence of King Wenceslas’ Kutnd Hora Decree of 1409, which gave

4. Kejt (1965, 8) disputes that Jesenice worked as a notary.
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members of the Bohemian nation a decisive voice in the affairs of Charles
University in Prague. His work made use of quotes from the Decretum
Gratiani, Liber extra, and Roman law (Keji 1965, 15-16, 156; Keji 1954,
8, 11-12; Nodl 2010, 257-263). Jesenice’s quaestio Utrum iudex corruprus
ferens sentenciam pro parte corrumpente gravius peccat quam corrumpens
dates to early July 1409. He deals with the issue of violations of the judge in
the quaestio, and classifies methods which can move judges to act wrongly.
These include fear, material greed, hate, and love. Compared to a fearful
judge, he considers the existence of a bribed judge to be the greater sin. This
is because such a judge acts knowingly and willingly, whereas in the other
cases the judge’s freedom to decide is limited. Jesenice compares a judge
afflicted by material desire to Judas, and a judge affected by fear to Pilate. His
opinions in regard to the College of Cardinals and the deposed pope, Gregory
XII, were in line with those of King Wenceslas IV and against Archbishop of
Prague Zbynék Zajic of Hazmburk. In this work, Jan of Jesenice also defends
King Wenceslas IV’s decision in regard to the votes of individual nations at
the university (Keji 1954, 4-12, especially 7-9; 1965, 20, 157).

Kejt considers Jesenice’s lecture in which he provides a commentary on
the faults of the trial of Jan Hus to be one of the best legal works presented
at Prague University. Specifically, this was Repetitio pro defensione causae
M. loannis Hus. His main thesis is the claim that excommunication does not
apply if the particular person was not admonished by name. He analysed
regulations about excommunication regarding persons who come into
contact with the excommunicated. He notes the exemption of university
members from the archbishop’s powers; his interdict against them was
therefore ineffective. His interpretations lead on to an analysis of the Hus
trial, and he comes to the conclusion that the trials against Master John Hus
were unjust and invalid. He also documented that the excommunication
of persons who were excommunicated alongside Hus was also invalid. He
states that the sentence against Hus was unlawful. The Repetitio has a rich
scholarly apparatus. It bases itself on the Decretum Gratiani and its Glossa
Ordinaria, Liber extra, Clementinae, and Roman law, specifically the Digesta,
the Codex Justinianus, and the Autenticum. It makes use of a wide spectrum of
canon law authors, such as Huguccio of Pisa, Guilelmus de Monte Lauduno,
Innocent 1V, loannes Andreae, Goffredus, Hostiensis, Durand, Guido de Baysio,
and less renowned figures such as loannes Monachus, Garsias Hispanus, and
his contemporary Petrus de Ancarano. All this knowledge and the formal
perfection of this speech make him one of the finest Czech canonists of his
time (Kejt 1965, 68-70, 157-158).
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Jan of Jesenice used canon law materials to write Replicatio contra falsa
consilia. He did so in response to materials produced in 1413 by a consilium
of anumber of anti-Hussite doctors (Kejt 1965, 78-79). Master Jan of Jesenice
submitted an analysis of authorities for communion under both forms in the
tract Auctoritates pro communione sub utraque specie. This spread widely,
as attested to by the twenty-nine extant manuscripts (Keji 2006, 218-224).
The tract Summa de iustitia et nullitate sentenciarum contra Hus, which was
meant to be present in the Library of the Czech nation’s hall of residence
at Prague University, has not been preserved (Keji 2006, 216). Keji also
attributed authorship of Ordo procedendi, which describes the main events
of the trials of Jan Hus at the Prague Archbishop’s court and Papal Court up
to his departure for the Council of Constance, to Jan of Jesenice (Kejir 2007,
57-67; 2006, 132-145).5

The Heidelberg Master Friedrich Eppinge gained a bachelor’s degree and
master of arts in Heidelberg, and then became a Bachelor of Canon Law in
1405. He subsequently worked at Prague University in the years up until
the issuance of the Kutna Hora Decree. Following an interlude in Dresden,
he returned to Prague. He took part in the activities of the reformists and
devotees of Wycliffe's teachings. He defended selected Wycliffe theses at the
university in 1412 alongside Master Jan Hus and Master Jakoubek of Stfibro.
Specifically, he wrote about unjust excommunication, in this way producing
a comprehensive work whose influence is evidenced through numerous
extant manuscripts: his Posicio de excommunicatione is preserved in nine
extant medieval manuscripts (Prague, Bautzen-Gersdorff, Vienna). This
work is the only one we can attribute to this particular author with certainty.
Most canonists held the opinion that even an unjust excommunication was
binding, whereas Hussite theoreticians in contrast emphasised the moral
aspect of true guilt. In contrast to other Hussite theoreticians, Eppinge makes
use of legal sources and keeps to the legal form, avoiding moral theology
and ethics. His work cites the Decretum Gratiani, Liber sextus, the Glossa
Ordinaria to the Decretum Gratiani prepared by Bartholomeus Brixinensis,
and the Novella in Sextum by loannis Andreae and Henricus Bohic. Although
the ideas of Posicio de excommunicatione fall within contemporaneous
thoughts on excommunication, the text itself remains an independently
conceived work. He was held in great respect by both his pupil Jan Dréandorf,
who was investigated by the inquisitorial court, and also by Czech masters
(Kejr 1976b; 2006, 170-181; Zeleny, Kadlec 1978, 99-100; Keji 1995a, 92;
Bohacek 1975, 66-67).

5 Most recently, D. Coufal (2014) used indirect evidence to attribute ownership of

codex K 16 from the Prague Chapter Library to Jan of Jesenice.
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5. EDUCATION OF HIGHER CHURCH DIGNITARIES

A canon law education was an important requirement for performing
leading roles in the administration of dioceses and in the exercise of judicial
authority. Ten of the twenty-seven Vicar Generals of the Archbishopric
of Prague in the pre-Hussite period held law degrees: besides the
abovementioned Kune$ of Trebovle, Jan Paduansky, and Jan Welflin of
Pomuk, also Matéj Petrtiv of Chrast or of Skramniky, Jan Ondiejiv, and Jan
Kbel were doctors of decrees, while Jan of Poiesin had a doctorate of law,
and Jan Kantor of Litomys], Jan of Brusnice and Mikulas Puchnik of Cernice
had a Licentiate of Law. A knowledge of law was a logical precondition
for holders of the office of official, although a completed education with a
doctoral degree was more of an exception. Of Prague officials, for example,
Hostislav VSemiliv of Prague had a doctorate of decrees, as did Olomouc
officials Heidenreich, Jan Paduansky, Zavis of Zapy, Jan Haz, and Bohus of
Zvole (Krafl 2023, 241).

Many later Archbishops of Prague acquired a law education: Arnost
of Pardubice (1344-1364), for example, studied law alongside theology,
receiving a licenciate of decrees in Padua,® as did Jan of JenStejn (1378-
1395/1396), who gained a bachelor of decrees, and Zikmund Albik of
Unicov (1411-1412), who achieved a doctorate of decrees (Hledikova 2008,
23-24; Vyskocil 1947, 184-185; Bohacek 1975, 36; Spévacek 2004, 54).
Of the Bishops of Olomouc, Jan Mraz (1397-1402) had a doctoral degree,
while Kunes of Zvole (1430-1434) and the abovementioned Jan Haz of Brno
(1450-1454) and Bohus of Zvole (1454-1457) were doctors of decrees
(Krafl 2014, 96).

An analysis of the education of members of the Prague Metropolitan
Chapter shows that for the period from the mid-14"™ century until the Hussite
Revolution, there was a clear predominance of persons who were educated
in law or had graduated as lawyers (Budsky 2008a, 27-28; 2006, 66, 74,
75, 77,79, 81-83). Data on some students of law and university graduates
can be found in rotuli submitted to the Holy See asking for benefices to
be assigned. The names of many lawyers are also found in the acts of the
consistory court (Keji 1995a, 14-15, 88).

Some lawyers found positions in the Holy See. Friedrich of PernStejn, a
member of a leading Moravian noble family, became the Papal Penitentiary
some time prior to 1304. He was subsequently Archbishop of Riga,

6 The leading European canonist Iohannis Andreae kept in written contact with

Arnost of Pardubice (Bartos 1957).
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returning to the papal curia in 1325 following disputes with the Teutonic
Order, and as executor of papal statements, he mainly focused on Czech
matters (Hledikova 2003, 55-75; 2002; 2010, 461-475). Some lawyers from
Bohemia and Moravia worked as auditors of the Roman Rota: in the 1320s
and 1330s, Hermann of Prague; in the 1410s, Jan N4z of Prague; and prior to
the period 1411-1431, Kunes of Zvole. The latter named was also auditor of
the Conciliar Rota in the Council of Basel (Potizka 2000, 31-32).

6. LIBRARIES AND THEIR CONTENTS

The most significant and most extensive extant collection of manuscripts
of a canon law nature is found in the Olomouc Chapter library. Legal
manuscripts represent the second largest number of medieval codices in
the library collection, following theological manuscripts. The vast majority
of these works comprise theoretical works of medieval literature, drawn
from Italian and French schools from the 12%-14™ centuries. The library
is a useful source of knowledge with respect to finding out about imported
European literature, especially considering that the library was not affected
by the Hussite Revolution, as church libraries were in Bohemia. Miroslav
Bohacek has identified a total of 247 legal codices of both a canon law
and Roman law nature within Olomouc Chapter library legal manuscripts
(Bohacek 1960a, 3-5, 74-80; 1962, 309-310, 403-412).

Many clerics and church representatives collected valuable books with
ecclesiastical law content. We do not find manuscripts with canon law
works at rural parish offices, except for provincial and synodal statutes. We
mostly find legal canonical manuscripts in the large libraries of monasteries,
chapters, university halls of residence, and the libraries of major prelates
with a law education (Keji 2008, 366-367). The Dean of the VySehrad
Chapter, Vilém of Lestkov, owned a huge collection of books with legal
content (a total of 114 volumes). After his death, Charles IV purchased the
collection for Charles’ Hall of Residence at Prague University. A collection
of twelve canon and Roman law manuscripts was owned by the Olomouc
official Pavel of Prague. Nine manuscripts with canon law texts are extant in
the parish library at the Church of St James in Brno (Krafl 2023, 206-207).

Large numbers of canon law works can be found in the libraries of the
Canons Regular of St Augustine monasteries. Much canon law is contained
in the library of the Canons Regular of St Augustine monastery in Trebon,
including manuscripts and incunables. It includes the Decretum Gratiani,
books of decretals, and works written by loannes Andreae, Hermann de
Schildesche, Giovanni da Lignano, Henricus de Merseburg, Jacobus de
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Teramo, and Albertanus of Brescia. The library contains many penitential
books (Dragoun, Ebersonova, Dolezalova 2021, 119-122). The library of
the Canons Regular of St Augustine Monastery in Roudnice features works
by loannes Andreae, Abbas Antiquus, Huguccio of Pisa, Guillaume Durand,
Bartholomeus Brixinensis, Batholomeus de Concordio, Bernard of Pavia,
Aegidius Fuscarius, and Raymond of Pefiafort, amongst others (Kadlec 1992,
130).

The manuscripts at the Research Library in Olomouc, previously owned
by Bohus$ of Zvole, Bishop of Olomouc, and afterwards by the Olomouc
Carthusians, contain in particular the transcripts of Vienna university
lectures. Unpreserved or unidentified manuscripts owned by Bohu$
contained the necessary and usual books of the Corpus iuris canonici and
other tracts, interpretations, concordances and manuals; to name but one,
Guillaume Durand’s procedural manual, Speculum iudiciale (Bohacek 1960b,
83,90, 107).

The humanist and Doctor of Canon Law Bohuslav Hasistejnsky of
Lobkovice (cca 1461-1510), who studied at the universities in Bologna and
Ferrara, left behind a collection of thirty-six printed books or convolutes with
canon law content, fifteen of which he brought with him directly from Italy.
Nine of them were printed in Bologna. Most of them were works of Bologna
lawyers of the 14™ and 15™ centuries. Seven of the purchased incunables
were printed by Henricus de Colonia, who specialised in publishing the
works of Bologna professors (Boldan 2008, 436). The library of the Dean of
Prague’s Cathedral Church, Alexius Trebornisky, featured a collection of forty-
five mainly printed, but also handwritten, books with canon law content,
according to a 1495 catalogue (Hlavacek 1959, 242-244).

Over the centuries, the libraries suffered major losses. The greatest loss
for those studying the history of canon law in the Czech lands is the complete
disappearance of the manuscripts of Prague Law University. We have found
no traces of them whatsoever (Kejt 2008, 367).

The many manuscripts contained in Czech and Moravian libraries contain
valuable canon law works of a monographical nature. These include, for
example, a unique copy of Odofredus’s work, Summa de libellis formandis,
and Roffredus’s Libelli in iure canonico (Keji 1976a, 99-101). Of the extant
works in the Olomouc Chapter’s library, one should at least note the
monographs on marital law written by loannes Andreae (Summula super
quarto libro Decretalium and Apparatus/Lectura loannis Andreae super
Arbore consanguinitatis et affinitatis) and loannes de Deo (Commentum
arboris de consangiunitate et affinitate), a work on jurisdictional powers
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(Libellus dispensationum) and a work on appointing people to offices (Liber
pastoralis), both from the latter-named author (Bohacek 1960a, 54-55;
Bohacek 1962, 377-378).

7. SUMMARY AND CONCLUSION

In the second half of the 14™ century, Prague became an important
political centre in Europe. As well as the Bohemian crown, the House of
Luxembourg gained the crown of the Roman Kings, and later the Roman
Emperors, while under Charles IV and Wenceslas 1V, Prague was not just
the capital of the Kingdom of Bohemia, but also of the Holy Roman Empire.
Prague University, founded by Charles IV (1348), became a centre of learning.
An important impulse for the development of canon law in Bohemia and
canon law erudition was the establishment of the Law Faculty at Prague
University, and subsequently the establishment of the separate Prague Law
University. While it was not at the same academic level as Italian centres of
education, it did provide canon law education to students from across the
entirety of central and northern Europe. We have most information about
lectures on the Decretals of Gregory IX. Some of the works of university
members that spread abroad include Stépan of Roudnice’s Quaestiunculae,
Mikulas$ Puchnik’s procedural book, and Bohuslav of Krnov’s lectures on the
books of the Decretals.

It should also be noted that during the Middle Ages, only Roman law and
canon law were regarded as learned laws, meaning that only these laws
were cultivated in a scholarly manner and taught at universities. In contrast
to the Roman world, where Roman law remained in force even after the
fall of the Western Roman Empire, central Europe adopted Roman law only
slowly during the High and Late Middle Ages, and as such it was logically
only a marginal topic in Prague, one essentially seen as a basis for studying
the institutes of canon law, which grew out of it.

On the basis of his research, Jiri Keji estimated canonical manuscripts in
Bohemian libraries to number about a thousand, each of which incorporated
a number of writings. If we also consider codices which are no longer extant,
we can assume that there was a wide range of canon law works which were
present in medieval times and circulated amongst medieval Czech dioceses.
Most of these manuscripts date to the Late Middle Ages. An estimated 400
manuscripts with canonical writings have been identified in medieval library
catalogues. Of this number, only thirty-one can be identified with extant
codices. Extant manuscripts thus represent just 10% of the original number
(Keji 1997, 142-143).
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1. INTRODUCTION: A CONCEPTUAL ALIGNMENT

The maxim states that a contract is concluded when the parties have
reached an agreement regarding the main elements of their transaction.
Under the Serbian Law on Obligations - LOO,! in terms of a construction
contract, it is sufficient for the parties to agree on the subject and on
the price of construction works in order for construction contract to be
concluded (Biro 1980, 104).2 Nevertheless, every real-life situation entails a
variety of risks that can affect performance of a previously validly concluded
construction contract, and the parties are always advised to anticipate as
many of those as they can, and to include them in the contracts. Construction
projects seem particularly sensitive and uncertain when it comes to these
risks, as they are usually directly exposed to forces of nature, such as
earthquakes, floods, storms, etc. (which is understood as something that
is beyond the parties’ control even in a colloquial discussion), while their
duration does not contribute to the mitigation of such risks (Nikcevi¢ 2021,
519). Also, large infrastructure projects are inextricably intertwined with
the public law requirements of the place of construction (e.g. construction
permits, safety measures, etc.), which makes them particularly susceptible
of the risk of change in pertinent legislation. A reasonable question that
arises here is - if the occurrence of an event that hinders performance of
the contract cannot be attributed to either of the parties, which party should
bear the consequences??

In that sense, when negotiating a construction contract, especially a
complex one, in practice party autonomy reigns supreme. Namely, the parties
usually go beyond the point where they reach an agreement regarding main
elements of their cooperation and go into more detail. There is a plethora
of other terms typically considered by contractors and employers that are
crucial for the successful, i.e. economical and timely completion of the project.
For example, in practice the parties almost without an exemption include
a version of a contractual penalty clause, providing that the contractor is
required to pay a specific sum in the event that it exceeds the deadline.

1 Zakon o obligacionim odnosima [Law on Obligations], Official Gazette of the SFRY

No. 29/78, 39/85, 45/89 - Decision of the Constitutional Court and 57/89, Official
Gazette of the FRY No. 31/93, Official Gazette of SCG, No. 1/2003 - Constitutional
Chart, and Official Gazette of the RS No. 18/2020). See Art. 630 para. 1.

2 Additionally, Art. 630 para. 2 LOO provides that construction contracts must be

concluded in writing.

3 This paper does not discuss the institute of hardship, i.e. change of circumstances,

despite its kinship to the concept of force majeure. Usually, hardship deals with the
possibility to adapt the contract, which requires further discussion.
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Of course, the fact that the parties did not agree on some terms does
not mean that they are left without legal protection regarding a particular
issue and that there are no rules outside parties’ contract that might apply.
It is always possible to rely on the default rules of the otherwise applicable
law, i.e. if they contain any rules relevant to the situation at hand. When
dealing with an international contract, however, things become even more
complicated. Different legal systems contain not only different rules, but
different conceptual understandings of legal phenomena in some cases, which
may lead parties that were initially interested in conducting a construction
project to get cold feet just because of different legal backgrounds and
understandings of certain contractual concepts. Simply put, an English
employer and a French contractor are bound to disagree on some terms of
their transaction, because they might not be comfortable with the terms that
the other party suggested, as they might be unknown in their legal systems,
making it difficult for their canny local lawyers to properly advise them.

Equipping parties with adequate remedies in case of impediments that
are outside parties’ control might be particularly challenging when drafting
a contract. These impediments represent the cornerstone of the legal notion
of force majeure, but they are not treated equally in all legal systems (Jaeger
2010, 100). For instance, in French law, which introduced this doctrine
(hence, the French term), force majeure encompasses the full package
consisting of the cause, its impact on the party’s performance, and the legal
consequence pertinent to that impact. Specifically, if an event that is beyond
the parties’ control made it impossible for a party to perform its obligation,
the French position would be that the contract is terminated by operation of
law or suspended if the impossibility is temporary (Malaurie, Aynés 2018,
546-550). Contrastingly, if the performance of the obligation is still possible,
according to position contained earlier in French law, the debtor would not be
provided with an escape route (Karaniki¢ Miri¢ 2020a, 309). This scepticism
of the French ‘all or nothing’ position, as some authors call it (Zivkovié 2012,
242), has recently been changed with the 2016 reform of Code Civile. Now
it is possible to adapt even a private law contract in the event of changed
conditions, due to unforeseeable circumstances (Malaurie, Aynés 2018,
409-411). On the other hand, in common law systems, the consequences of
unexpected impediments are still largely dependent on specific contractual
provisions and ‘force majeure clauses’ despite the doctrine of contract
frustration having existed for nearly two centuries (Beatson, Burrows,
Cartwright 2010, 474). Courts therein traditionally apply the rules outside
the parties’ contract restrictively due to a deeply rooted belief of the sanctity
of contracts in common law systems (Circo 2020, 63-65). Nevertheless, this
doctrine is conceptually different from the French understanding of force
majeure as it releases the party of its obligation, regardless of whether its
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performance became impossible or more onerous (Murdoch, Hughes 2008,
344-345). The necessary condition, however, is that the purpose of the
contract has become frustrated.

One of the ways to bridge these differences is via instruments of uniform
law that were tailored to facilitate international contracting by professionals
from different legal cultures and who get together to discuss various
methods for serving the interest of all parties. These instruments usually
contain a version of the force majeure concept, but they strive to offer a
unique mechanism that is not connected to the understanding from any
specific legal system. For example, Article 79 of the 1980 United Nations
Convention on Contracts for the International Sale of Goods (CISG) deals
with the release from liability and adopts a compromised solution which
is ‘somewhere between’ different legal concepts with the similar effect
(Milutinovi¢ 2005, 443; Brand 2004, 393). This Article even avoids using the
term force majeure precisely in order to eliminate any possible confusion
or bias towards national doctrines (Milutinovi¢ 2005, 444-445; Sekolec
2004, 2-3). Even the instruments that use this term are often followed by
disclaimers explaining that force majeure does not have the same meaning
as the French doctrine. For instance, Article 7.1.7 Principles of International
Commercial Contracts (PICC)* is named “force majeure”, but its leading
commentary explains that force majeure is accepted as a general principle of
contract law and that Article 7.1.7 is to be interpreted autonomously, while
the drafters kept the French term because of the widespread use of force
majeure clauses and practitioners’ familiarity with these clauses (Pichonnaz
2015, 866-867).5

The previous discussion shows that there can hardly be a single uniform
understanding of force majeure concept across different jurisdictions, while
the term itself is capable of stirring up discussion even in a room fool of
well-versed international lawyers as it can have different meanings.

This paper will analyse and strive to determine the meaning of the force
majeure clause contained in another uniform law instrument designed
particularly for construction projects - the FIDIC Conditions of Contract for

*  This is a soft law instrument developed by the International Institute for the

Unification of Private Law (Institut international pour l'unification du droit privé -
UNIDROIT).

5 In 2003 International Chamber of Commerce (ICC) published its pre-draft force

majeure clause for those parties interested in broadening force majeure excuses
in their contracts, Pichonnaz 2015, 868-869. The clause is available at: https://
iccwbo.org/news-publications/icc-rules-guidelines/icc-force-majeure-clause-2003icc-
hardship-clause-2003/ (last visited 19 August 2023).
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Fidic Force Majeure Clause from the Viewpoint of Serbian Law

Construction,® specifically, the paper presents and assesses the 1999 Red
Book’ version of the Force Majeure clause® through the lens of domestic law.
Even though these forms are largely influenced by common law, their Force
Majeure clause strives to reconcile both civil and common law understanding
of the concept and keeps the well-known term (Bunni 2005, 535; Klee 2015,
38-39). Interestingly, the newer edition of these forms from 2017, as well
as some forms that were developed after 1999,° abandoned the term ‘force
majeure’ to avoid confusion or conflict with similar provisions of governing
law and switched their wording to ‘exceptional risks’ or ‘exceptional events’
(Klee 2015, 38-39).

In any case, these standard forms are frequently used for local projects,
especially for state-organised ones where transnational financial institutions
appear in the role of lenders (Klee 2015, 90-92), and a detailed assessment
of the Force Majeure clause might be beneficial. Apart from that, the recent
COVID-19 pandemic and start of the Russo-Ukrainian conflict, which
are nowadays often used in commercial practice as reasons for delayed
fulfilment of contractual obligations or even impossibility to perform, which
only enhances the need to verify the clause’s compatibility with Serbian law.

However, notwithstanding the FIDIC forms’ widespread use in practice,
Serbian legal literature is still rather scarce and counts only a few published
papers and defended thesis on FIDIC-related problems in general. Despite

6 These forms were developed under the auspices of International Federation of

Consulting Engineers (Fédération Internationale des Ingénieurs-Conseils - FIDIC).
They represent a number of different contract forms containing bespoke terms,
with special attention to large-scale construction projects. As of 1999, the FIDIC
forms differ in the risk allocation and scope of the parties’ obligations (Baker et al.
2009, 19). At the time, the FIDIC published the so-called ‘Rainbow Suite’ consisting
of different forms, i.e. books, each called a different colour. Since then, the FIDIC
published new edition of these books in 2017, to reflect even more fair division of
responsibility (Chern 2020, 175-176). This paper focuses on 1999 version of the
Red Book for the sake of convenience, as this is the most frequently used form (Klee
2015, 271). Nevertheless, the FIDIC Conditions of Contract for Plant and Design-
Build, i.e. the Yellow Book, and Conditions of Contract for EPC/Turnkey Projects. i.e.
the Silver Book, which are almost as popular as the Red Book, contain identical force
majeure clauses.

7 The Red Book is also known as ‘Conditions of Contract for Construction’.

8 Hereinafter the paper will use capital letters when referring to the FIDIC forms

clause to avoid any possible confusion.

®  The term was changed already in the 2008 FIDIC Conditions of Contract for

Design, Build and Operate Projects, i.e. the Gold Book, where the clause is called
Exceptional Risks, while the FIDIC’s 2017 editions uses the term Exceptional Events.
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that, a doctrinal assessment is necessary for proper understanding of the
forms and their compatibility with the domestic law, which is why this paper
will address this topic.

2. FIDIC’S "BETTER SAFE THAN SORRY’ APPROACH

As noted by legal scholars, the FIDIC Red Book is heavily influenced
by common law (Bunni 2005, 54), and as such, it contains a detailed
force majeure clause. Clause 19 in the 1999 Conditions of Contract for
Construction - Force Majeure strives to offer an all-encompassing and fair
risk allocation, while providing the definition and, more importantly, the
consequences in case a severe obstacle amounting to force majeure affects
the contract. Generally, in the absence of an explicit force majeure clause, the
parties to a contract governed by Serbian law rely on a provision from the
LOO’s general part, which merely states that force majeure-like impediments
release the debtor from liability, which is not specific to construction work.°
This does not always seem appropriate especially when dealing with long-
term construction projects which might easily go downstream for reasons
outside the parties’ control and which require careful anticipation of the
consequences of such an impediment. For this reason, the FIDIC forms’
bespoke and rather detailed Force Majeure clause seems not only desirable,
but necessary when Serbian law is applicable.!! This part will deal with
the FIDIC forms’ Force Majeure and underlining mechanisms of the FIDIC’s
‘better safe than sorry’ approach to force majeure impediments from various
aspects.

2.1. Defining Force Majeure Under FIDIC

As a creature of contract, the FIDIC’s force majeure clause is mostly
dependent on its wording. All well-drafted force majeure clauses attempt to
provide parties with all aspects concerning the notion - from definition of
force majeure to its consequences. In other words, the operation of the force
majeure clause depends on the definition of this phenomenon (Baker et al

10 Section 3 of this paper (especially heading 3.2) analyses this interplay more
closely.

11 The same goes for laws of other former Yugoslav republics where contract law
is also based on LOO, and which deal with force majeure in the same manner.
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2009, 498). The FIDIC forms’ clause offers such a definition, and the manner
in which it is drafted suggests that it strives to bring these standardised
contracts closer to the civil law systems.

Specifically, Sub-Clause 19.1 para 1 describes the specific qualities that an
event or a circumstance must have in order to fall within the FIDIC notion of
force majeure. It states that ‘Force Majeure’ means an exceptional event or
circumstance: (a) which is beyond a party’s control, (b) which such a party
could not reasonably have provided against before entering into the contract,
(c) which, having arisen, such a party could not reasonably have avoided or
overcome, and (d) which is not substantially attributable to the other party.'?

This broad definition of force majeure largely resembles the understanding
of force majeure within major civil law systems, which usually describe in
general terms what qualities circumstances must have in order to excuse the
party (Conrad 2023, 239-240; Hok, Stieglmeier 2023, 281; Moss, Schneider,
Fiechter 2023, 561). As noted, the focus of the FIDIC forms is on what happens
rather than on the type of event (Chern 2020, 143). Civil law jurisdictions
are nowadays familiar with all the qualities laid down by the FIDIC, or at

12" The FIDIC forms are all about risk allocation. The FIDIC’s Force Majeure clause
might be seen as such a provision dealing with risk allocation, but as Bunni (2005,
535) notes its purpose goes beyond. There are other provisions in the FIDIC’s 1999
Red Book dealing with circumstances that are indeed external to the parties’ control
and which determine the consequences of those circumstances even when they
are not that exceptional. The general risk allocation clause is Clause 17 - Risk and
Responsibility, where the division of risks between the parties is laid out in some
detail, as noted in Robinson (2011, 85). Other clauses are also worth mentioning as
they deal with impediments outside the parties’ control. For instance, Sub-Clause
13.7 provides the consequences of legal risks, i.e. the change in the laws of the
country, Sub-Clause 4.12 addresses the allocation of risks concerning unforeseeable
physical conditions, and Sub-Clause 8.4 deals with the extension of time for
completion, especially in cases concerning exceptionally adverse climate conditions
and unforeseeable shortages in the availability of personnel or goods caused by
epidemics or governmental actions. For more about risk allocation see Klee (2015,
294-298). What is common for all these provisions is that they grant an extension
of time and/or the payment of costs to the contractor who suffered the delay and/
or incurred cost, or if that is going to be the likely outcome in the event of certain
specific impediments. None of these state that the party should be prevented from
fulfilling the obligation. Therefore, it seems that the FIDIC forms strive to protect
the contractor whose performance has become merely more difficult and ensure
that it will finish the works without suffering negative consequences due to those
impediments. Of course, all the circumstances that are mentioned in these clauses
could still potentially qualify as an exceptional event in terms of Clause 19 if they
fulfil the requirements listed therein. Their special position within the FIDIC was
never meant to prevent contractors from relying on Force Majeure, but merely to
provide them with a more accessible solution as the threshold for proving these
situations is clearly lower than the one required for Clause 19.
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least with variations thereof.'® Therefore, it can be said the FIDIC forms
offer a traditional definition of force majeure events/circumstances that
can be found within the civil law family. Nevertheless, an emphasis on the
exceptionality of an event (or a circumstance) hints that the FIDIC drafters
wanted to make sure that only truly most adverse causes are included in this
clause. Moreover, some authors with common law background emphasise
the specificities of the FIDIC clause, and pinpoint that unforeseeability - the
usual prerequisite for existence of force majeure - is not explicitly mentioned
by the FIDIC. In their opinion, this further means that the FIDIC forms do
not know of this requirement (Corbett & Co 2016, 2).}* Foreseeability might
have been left out as a relic of the past,'® but that is not necessarily correct.
Clause 19 requires that a party could not have reasonably provided against
an event or a circumstance prior to entering into the contract. This wording
can be understood to encompass unforeseeability, as it may be argued that
if a party could have reasonably provided against something, then it would
have been foreseeable in the first place.

At this point, a useful reference can be made to the notion of force majeure
contained in different instruments of uniform law. The FIDIC commentaries
explicitly recognise that this clause largely resembles the one contained in
Article 7.1.7. of the PICC (Seppéila 2023, 1065).1° The PICC condition that
a party could not reasonably be expected to have taken the impediment
into account at the time of the conclusion of the contract is similar to the
FIDIC forms’ wording. In fact, the PICC leading commentary uses the term
‘foreseeable’ when referring to this condition. Simply put, a party cannot
rely on the impediment if that impediment, or rather its consequences
on the contract, were foreseeable by the obligor of the given obligation
(Pichonnaz 2015, 876-878). The same goes for Article 79(1) CISG, which
contains the almost identical wording as this paragraph of Article 7.1.7 PICC,

13 When discussing general principles of contract law, Brunner (2009, 75) notes
that force majeure provisions of different instruments of uniform law, i.e. the PICC,
CISG, Principles of European Contract Law (PECL), and International Chamber of
Commerce (ICC) Force Majeure Clause 2003, are ‘substantially the same’.

4 Conversely, Klee (2015, 370) claims that, under the FIDIC forms, force majeure
must therefore be an exceptional event, whether foreseeable or not.

15 The idea that nowadays hardly anything is unforeseeable, given the rapid
technological development, is not a new one and was recognised in Yugoslav
contract theory. See Krulj 1980, 351.

16 Art. 7.1.7. para. 1 PICC states that non-performance by a party is excused if
that party proves that the non-performance was due to an impediment beyond its
control and that it could not reasonably be expected to have taken the impediment
into account at the time of the conclusion of the contract, or to have avoided or
overcome it or its consequences.
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even though it does not use the term ‘force majeure’. Authors commenting
on this provision also argue that the impediment must be unforeseeable to
excuse the party from performance (Milutinovi¢ 2005, 449).

Furthermore, Sub-Clause 19.1 para. 2 should also be taken into account
in defining force majeure under the FIDIC. This paragraph states that
Force Majeure may include, but is not limited to, exceptional events or
circumstances of the kind listed below, so long as conditions (a) to (d) above
are satisfied: (i) war, hostilities (whether war is declared or not), invasion,
act of foreign enemies, (ii) rebellion, terrorism, revolution, insurrection,
military or usurped power, or civil war, (iii) riot, commotion, disorder, strike
or lockout by persons other than the contractor’s personnel and other
employees of the contractor and subcontractors, (iv) munitions of war,
explosive materials, ionising radiation or contamination by radio-activity,
except as may be attributable to the contractor’s use of such munitions,
explosives, radiation or radio-activity, and (v) natural catastrophes such as
earthquake, hurricane, typhoon or volcanic activity. As the wording suggests,
this paragraph lists the events and circumstances which may constitute
Force Majeure under the FIDIC.}” The list goes beyond events that usually
represent ‘Acts of God’, that have their roots in natural causes and include
human-made events such as war (Chern 2020, 144).'® However, unlike
earlier versions of the FIDIC forms, this paragraph provides that events and
circumstances listed therein represent ‘Force Majure’ only if they qualify
as exceptional event or circumstance in accordance with the criteria from
previous paragraph (Burr 2016, 109-111).

On the other hand, Force Majeure is not limited to the events and
circumstances listed in this paragraph. If an event or circumstance meets
all the previously mentioned requirements, it constitutes Force Majeure.
As stated above, the drafters did not want to exclude liability just because
a certain type of event or circumstance occurred. The purpose of these
examples is indicative, i.e. they help the parties to detect force majeure
easier and to identify the range an event or circumstance should fall into in

17 Interestingly, some authors criticised the wording of item (iv) because the
items described therein do not constitute an event nor circumstance, but merely
a potential cause of events or circumstances that might later be considered force
majeure. See Corbett & Co 2016, 7.

18 This list has slightly been amended in the 2017 version of the Red Book. The
new Clause 18 separates events from item (iii), i.e. riot, commotion, disorder and
strike and lockout in two separate items, while it adds tsunami to the natural
catastrophes. Seppald (2023, 1065-1066) even suggests further expansion of the
clause, which would include additional illustrative events, e.g. threat of war and
epidemics.

485



S. Stojkovi¢ (cTp. 477-508)

order to truly be considered exceptional (Seppald 2023, 1064). Therefore,
no matter how exceptional an event or circumstance may be, it does not
have to amount to force majeure in two different situations. For instance,
the COVID-19 pandemic may qualify as an exceptional event, but not in
every case. It can be said that the contractor who concluded a contract in
late January 2020 probably could reasonably have provided against the
pandemic, while the one who entered a contract in April 2019 could not
have. As it can be seen, Sub-Clause 19.1 takes into account the disturbance
that the event created and how fair would it be to let the consequences fall
onto the debtor of the obligation; it does not merely focus on the type of the
event or circumstance. In any case, the purpose of this definition is to ensure
that Force Majeure is determined on a case-by-case basis.

Furthermore, the Force Majeure clause ensures the contractor does not
claim relief available to its subcontractors based on a broader definition
or different understanding of force majeure (under the subcontract or by
virtue of law applicable to the subcontract), even if its subcontractors are
entitled to such relief. In that regard, Sub-Clause 19.5 provides that if any
subcontractor is entitled, under any contract or agreement relating to the
works, to relief from force majeure on terms additional to or broader than
those specified in the Force Majeure clause, such additional or broader force
majeure events or circumstances shall not excuse the contractor’s non-
performance or entitle it to relief provided under the Force Majeure clause.

2.2. Consequences of the FIDIC Force Majeure

The purpose of including a force majeure clause in a FIDIC contract in
fact lies in the mechanisms provided in Force Majeure Sub-Clauses 19.4,
19.6 and 19.7, since they provide the consequences and the options at the
parties’ disposal when dealing with a Force Majeure.

It should be noted that these three provisions deal with different scenarios
and accordingly offer different defences to the affected party. In fact, these
‘scenarios’ might be considered as three different classes of inability to
perform the obligation. In other words, the more severe the impact of Force
Majeure on the party’s performance, the more drastic the tool it has at
its disposal. The FIDIC Force Majeure is specific in the sense that it deals
with contractual liability for late performance and with impossibility in
one clause, which is not always the case in civil law jurisdictions (including
Serbian contract law). The way the FIDIC Force Majeure is drafted helps
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the parties to eliminate any doubt as to the concrete consequences of force
majeure, which might arise when the rules are scattered through different
provisions of the contract or a statute.

The effects of the three mentioned classes will be presented and analysed
in the following subsections. However, before turning to these effects, the
previously discussed condition - that the event or circumstance amounts to
Force Majeure only if the party cannot prevent or overcome it - should be
discussed. In light of that, the abovementioned consequences are subject to
two important duties of the party whose performance has been affected: the
duty to notify the other party of Force Majeure, and the duty to minimise
the delay.

The first duty - the duty to notify the other party - stems from Sub-Clause
19.2 which states that if a party is or will be prevented from performing any
of its obligations under the contract by Force Majeure, then it notifies the
other party of the event or circumstances constituting the Force Majeure,
specifying the obligations the performance of which is or will be prevented.
The notice must be given within 14 days of the party becoming aware, or of
when it should have become aware, of the relevant event or circumstance
constituting Force Majeure. The clause does not further state what would
be the effect of the failure to provide timely notice.!® Some authors argue
that an event that might otherwise constitute force majeure will not be
Force Majeure unless the notice procedure is correctly followed (Corbett &
Co 2016, 8) and this position seems correct, unless a pre-emptive provision
of the law governing the contract automatically releases the parties from
further performance in accordance with Sub-Clause 19.7.2°

The second duty is laid down in Sub-Clause 19.3, which states that each
party will at all times use all reasonable endeavours to minimise any delay
in the performance of the contract as a result of Force Majeure. In addition,
it required the party to give notice to the other party when it ceases to be
affected by the Force Majeure. This clause is closely related to the well-known
duty to minimise damages in case the contract realisation is jeopardised.

19 The 2017 edition of the Red Book elaborates on the effect of timeliness of this
notice. Namely, Sub-Clause 18.2 contained therein provides that if a party does not
send the Force Majeure notice in time, i.e. within 14 days, but at a later time, then
it shall be excused from performance of the prevented obligations as of the date on
which this notice is received by the other party. Seppald (2023, 1070) argues that
denying relief based on the party’s failure to provide a timely notice would be too
harsh.

20 However, even in this case, the party that fails to provide the other party with
timely notification might be liable for damages.
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Both these duties ensure that only the party who did not contribute to the
adverse effect of Force Majeure and which managed the situation properly is
excused and spared of negative consequences.

2.2.1. Excusing the Prevented Party from Performance

As mentioned, Sub-Clause 19.2 starts by instructing the party prevented
from performing any of its obligations to provide the other party with a notice
describing the impediment and its impact on its contractual obligations. If
the party does so, it is excused performance of such obligations for as long
as such Force Majeure prevents it from performing them. In other words, the
party affected by the impediment is not be liable if the impediment amounts
to Force Majeure.

Interestingly, Sub-Clause 19.2 excuses the party which is prevented from
performing any of its obligations, but in its last paragraph it provides that
notwithstanding any other provision of the Force Majeure clause, application
of Force Majeure is excluded in the case of one of the parties being prevented
from making payments to the other party under the contract, and therefore
significantly limiting the scope of this clause. This means that the parties
cannot rely on financial hurdles when they want to seek the Force Majeure
related protection. However, the ‘notwithstanding any other provision’ part
of the clause suggests that this rule does not pre-empt any other provision
from Clause 19 that provides otherwise. This might be of further importance
for the application of Sub-Clause 19.7, which will be discussed later in this

paper.

When it comes to the obligations of the contractor, who is affected more
often than the employer,?! the wording of Sub-Clause 19.4 suggests that this
provision should be read together with Sub-Clause 19.2 (Corbett & Co 2016,
8-9). Namely, Sub-Clause 19.4 stipulates that the contractor affected by
Force Majeure is entitled to the extension of time and payment of eventual
costs (but note that reimbursement of costs is not available in all cases).??
However, the rights from this Sub-Clause are subject to initiating the FIDIC

21 Itisimportant to note that Sub-Clause 19.2 para. 3 provides that notwithstanding

any other provision of that clause, Force Majeure does not apply to the obligations
of either party to make payments to the other party under the contract.

22 The last paragraph of Sub-Clause 19.4 provides that after receiving the notice,
the Engineer shall proceed in accordance with Sub-Clause 3.5 dealing with
determinations, to agree or determine these matters.
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claim procedure from Sub-Clause 20.1,2 but some authors suggest that the
contractor will have met these obligations by giving the notice referred to in
Sub-Clause 19.2 (Corbett & Co 2016, 8-9).

The first remark is that the FIDIC forms merely require that a party
has been prevented from performing its obligations by virtue of force
majeure. This ensures that the affected party is excused even in cases where
performance did not become impossible (after all, the consequences of
impossibility are addressed in a separate provision which will be discussed
later). However, it does not further specify what ‘prevented’ means in terms
of the FIDIC forms. Some authors argue that events or circumstances that
merely make it more difficult for the party to perform its obligations, do
not constitute Force Majeure under the FIDIC forms, as Clause 19 does
not represent a general risk allocation provision (Corbett & Co 2016, 8).
Considering the general purpose of force majeure clauses, this interpretation
seems correct. The idea is not to make an excuse for a party that is perfectly
capable of performing its obligation, but to protect the future of the contract
by facilitating the performance to the affected party which would otherwise
suffer adverse consequences.

Subclause 19.2 might also be helpful in determining what is meant
under the wording ‘prevented’. As mentioned, this provision provides that
the party, having given notice, is excused performance of such obligations
for so long as such Force Majeure prevents it from performing them. ‘For
so long as’ clarifies that the agency of force majeure event/circumstance
should be temporary. Thus, this Sub-Clause refers primarily to cases of
temporary impossibility where a party objectively cannot do anything in
order to perform its obligation, but that impossibility is not permanent.
After all, the FIDIC forms contain special provisions for some cases where
the performance has become merely more difficult.>* This means that the
FIDIC forms deal with ‘lighter’ obstacles separately and that the Force
Majeure clause is reserved for more detrimental outcomes.

In any case, the purpose of these two Sub-Clauses is to discourage the
creditor from terminating the contract straight away (but it does not prevent
it), which is considered unjust in cases where the contractor is temporarily

23 This procedure has been deemed controversial in civil law systems and has
initiated much discussion about its validity. Namely, this provision provides that
the party will be precluded from submitting its claim after expiry of a specific time
limit, the legal nature of which and its consequences may be irreconcilable with the
mandatory provisions of the LOO. For different approaches see Nikéevi¢ 2021 and
Babi¢, Pelicari¢ 2019.

24 They are briefly presented in subsection 3.3. of this paper.
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prevented from performance (Jankovec 1993, 77). The idea is to suspend
the contractor’s obligations by excusing it from the performance and
granting it some extra time. This provision might especially be useful where
applicable law does not explicitly provide for suspension of performance
where temporary impossibility occurs, which is the case with Serbia’s LOO,
as discussed later in this paper.

But the FIDIC goes beyond suspending the performance, it also entitles the
contractor to payment of costs in some cases of Force Majeure. As explained
in Sub-Clause 19.4 item (b), the party can ask for payment of costs in cases
of human-induced force majeure, but not where it is the result of natural
catastrophe. Even in those cases the contractor is restricted by an additional
requirement - the event or circumstance preventing it from performing the
obligation must occur in the country where the work is taking place, except
in the case of war, hostilities, invasion, or act of foreign enemies. The latter
ones always justify the request for payment of costs.

2.2.2. Optional Termination

As previously mentioned, the parties usually do not want to terminate the
contract where performance of some obligation has merely been prevented.
That position is reflected in FIDIC Sub-Clause 19.6, which justifies termination
only in the case of the performance being suspended for a certain period.

According to the FIDIC forms, a party is allowed to terminate the contract
only if 1) execution of substantially all the works in progress is prevented and
2) where that suspension in performance due to Force Majeure lasts for a
certain period or is repeated frequently. In this case, it is more likely that the
contract will become useless for one or both parties, which is why termination
is justified. If only part of the works is affected, allowing termination would
seem radical and would create uncertainty for both parties.

Specifically, Sub-Clause 19.6 reads that should the prevention last for a
continuous period of 84 days or for multiple periods totalling more than
140 days, due to the same notified Force Majeure, then either party may
give the other party a notice of termination of the contract. The termination
takes effect seven days after the notice is given, and the contractor proceeds
in accordance with Sub-Clause 16.3 dealing with cessation of work and
removal of equipment. Therefore, the notice is a requirement in case of
Force Majeure related termination, i.e. it is not automatic.
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Of course, the employer is always allowed to terminate the contract for
convenience,? but this special force majeure inspired ground for termination
allows the contractor to terminate the contract under equal terms (which
is not the case when terminating for convenience) and to ensure that the
consequences of this termination are the same as those when the employer
terminates for convenience, since in both cases the contractor is not to
blame for termination.?¢

With this provision, the FIDIC acknowledges that when performance
is suspended for a time period of a certain length, it brings the parties’
relationship closer to that of permanent impossibility, which deserves
special attention.

2.2.3. Discharging the Parties from Performance

The FIDIC standard forms also deal with the worst-case scenario for the
parties’ - the impossibility to perform the obligation. In this case the FIDIC
provides what national legal systems usually do - it discharges the parties
from further performance.

The application of Sub-Clause 19.7 is broader than the application of
the previously discussed clauses as it states that the parties are discharged
from further performance of their obligations in the case that any event or
circumstance outside the control of the parties (including, but not limited to
those that fall within the definition of Force Majeure from Sub-Clause 19.1)
induces such an impossibility. The same effect is accorded to any event or

25 This ground for termination is found in Clause 15.5 (Employer’s Entitlement
to Termination) of the 1999 Red Book. For specifics of the FIDIC standard forms’
termination reasons and their comparison with the LOO regime in Bosnia and
Herzegovina see Gagula, Meski¢ 2020.

26 Sub-Clause 19.6 para. 2 provides that upon such termination, the Engineer
shall determine the value of the work done and issue a Payment Certificate which
shall include: (a) the amounts payable for any work carried out for which a price
is stated in the Contract; (b) the Cost of Plant and Materials ordered for the Works
which have been delivered to the Contractor, or of which the Contractor is liable to
accept delivery: this Plant and Materials shall become the property of (and be at
the risk of) the Employer when paid for by the Employer, and the Contractor shall
place the same at the Employer’s disposal; (c) any other Cost or liability which in
the circumstances was reasonably incurred by the Contractor in the expectation of
completing the Works; (d) the Cost of removal of Temporary Works and Contractor’s
Equipment from the Site and the return of these items to the Contractor’s works
in its country (or to any other destination at no greater cost); and (e) the Cost of
repatriation of the Contractor’s staff and labour employed wholly in connection
with the Works at the date of termination. The same is provided in Clause 15.5.
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circumstance outside of parties’ control that makes performance unlawful,
or which under the law applicable to the contract entitles the parties to be
released from further performance of the contract.

The FIDIC forms, thus, distinguish between factual and legal impossibility,
as they require that the event or the circumstance beyond the parties’
control make performance impossible or unlawful. In civil legal systems
such distinction is unnecessary because impossibility is a broader notion,
encompassing both mentioned impossibilities. It may, however, be dubious
in different legal systems whether the term impossibility encompasses only
physical impossibility or commercial impossibility as well. For example,
common law regimes place great emphasis on the actual wording of the
clauses (Bunni 2005, 499-500), which might also explain why the FIDIC Force
Majeure clause makes the abovementioned difference between impossibility
and unlawfulness. In any case, paying close attention to the wording further
means that if a clause does not state explicitly that impossibility is physical,
a lawyer with a background in common law might argue that commercial
or economical impossibilities are also covered by the contract (Corbett &
Co 2016, 18). These commentators argue that since financial impossibility
is not excluded from the clause, it falls within the scope of Sub-Clause 19.7
and that the contractor might be released from performance if “the costs of
continuing the contract are so far above the price it has agreed to perform
for that it is unable to raise enough finance to continue” (Corbett & Co 2016,
21). Conversely, lawyers with a background in civil law will resist the idea of
economic impossibility and will stick to the dichotomy of legal and factual
impossibility understood from an objective point of view (Jankovec 1993,
62-65). This means that the confusion as to the real meaning of this term
is possible and the unravelling of this dilemma has important practical
implications since the party wanting to rely on this provision will be
discharged from performance. In that regard, it is worth mentioning that the
newest FIDIC commentary lists only physical impossibilities when discussing
impossibility to perform. Therein Seppald mentions two examples from case
law that explain what might constitute impossibility according to the FIDIC:
first one being the situation where the construction site was washed away
in a flood, rendering performance of the contract impossible, and the second
one stating that there was impossibility when construction was prevented
by a rebellious army (Seppald 2023, 1084-1085). Some other authors even
straightforwardly state that ‘impossible or unlawful’ in this Sub-Clause
‘essentially covers legal and physical impossibility’ (Baker et al. 2009, 503).
Moreover, even the commentators who argue that the notion of impossibility
goes beyond the physical impossibility admit that it might be argued that
anything that can be changed by a variation order cannot be considered
impossible (Corbett & Co 2016, 21). Newer versions of the clause dealing with
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consequences of impossibility, Sub-Clause 18.6 in the 2017 FIDIC edition,
condition discharging the parties from further performance with previous
attempts to modify the contract, if such modification is possible. Specifically,
the Sub-Clause provides that the parties are discharged from performance
upon one party’s notice to the other only if the parties are unable to agree on
an amendment to the contract that would permit the continued performance
of the contract. This means that the parties should enable the contract to
continue where that is still possible (Seppald 2023, 1084). In the context of
1999 Sub-Clause 19.7, the previous provision may only be used to clarify
that FIDIC forms do not intend to accept the notion of absolute impossibility,
but rather a more flexible and practical understanding.

In any case, the previous discussion demonstrates that it is not quite
clear what is meant by ‘impossibility’ under this clause, and it would be
preferable if parties would further elaborate in their contract on it meaning,
to avoid any doubts as the FIDIC attaches serious consequences to cases of
impossibility.

Moreover, Sub-Clause 19.7 provides that the parties may be discharged
from performance not only where the performance became impossible or
unlawful, but also in cases where applicable law releases the party from
performance due to certain events/circumstances beyond the parties’
control. This addition shows that the FIDIC forms were never intended to
limit the parties’ options in cases where their contract is influenced by an
external event, nor to impose a restrictive understanding of impossibility.
The FIDIC merely ensure that impossibility discharges the parties from
further performance, but also instructs them that it does not preclude them
from relying on other available defences or doctrines releasing them from
performance under the applicable law (Baker et al. 2009, 498, 503).

Finally, as in all other cases discussed in this section, the party seeking the
release must notify the other party of the event or circumstance from this
Sub-Clause. The discharge is of an immediate effect (Baker et al. 2009, 503).

3. INTERPLAY BETWEEN FIDIC AND LOO CONCEPTS OF FORCE
MAJEURE

As mentioned, the FIDIC forms are rooted in common law, yet the
endeavours to attract parties from different legal systems led to the need
to adapt to different conceptual understandings. For instance, the FIDIC
abandoned the common law concept of frustration of the contract and
replaced it with a more civil law-like force majeure clause (Bunni 2005,
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530). Nevertheless, lawyers with a non-common law background should
nevertheless carefully assess the meaning of this clause and how it relates to
the concepts laid down in their domestic legal systems, as their application
may be pre-empted by the FIDIC forms, or the Force Majeure clause may be
invalidated in whole or in part by operation of the otherwise applicable law.

For this reason, this section aims to present the interplay between Serbia’s
contract law and the FIDIC forms. Of course, all these conclusions operate on
the presumption that Serbian law is applicable law under the contract.

3.1. Importance of Determining the Legal Nature of the LOO
Provisions

When dealing with force majeure under the LOO, the starting point should
be locating all relevant rules concerning their consequences. It quickly
becomes clear that the LOO does not deal with force majeure (or vis major
as it is usually referred to in local legal circles) within a single provision like
the FIDIC forms do, nor does it use the said terms in describing this legal
institute. Rather, the LOO contains different institutes dispersed in different
provisions which deal with events of vis major in a different manner.?”

Before analysing all these rules separately, one crucial remark to the
nature of the LOO provisions should be made: they are dispositive in nature.
This means that parties are free to stipulate their contractual relationship as
they please and to derogate from default rules, which is today embodied in
the principle of party autonomy across most legal systems. However, party
autonomy as provided in the LOO is not without its limits. Article 10 LOO
states that parties must stay within the limits of compulsory legislation,
public policy, and good faith. This somewhat limited understanding of
contractual freedom helps establish a dichotomy between mandatory and
non-mandatory statutory provisions under Serbian contract law. In other
words, some rules are compulsory and cannot be changed at the whim of
the parties, while on the other hand, some rules are dispositive in nature
and can be altered by the parties in their contract.

27 There are general rules on contractual liability stipulating what is the impact
of force majeure on the party’s liability. In a different section, the LOO regulates
situations where force majeure made it impossible for the party to fulfil its
obligation. Lastly, the Law contains special rules when performance of the obligation
has not become impossible, but more onerous, or the purpose of the contract was
frustrated due to the operation of force majeure.
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In any case, the entire LOO operates under the presumption that the
parties can derogate from default rules as provided in Article 20 LOO (Hiber
2022, 455).28 This broad and general limitation of the party autonomy
requires determining compatibility of the agreed terms with this limitation
in each specific case (Hiber 2022, 459). However, if a rule is compulsory, the
LOO provision might (and it often does) expressly state that the parties may
not derogate from it,?® while in other cases, this will stem from the nature
of the provision.3° Hiber emphasises that specific limitations in the LOO are
usually drafted in a manner that either prohibits or orders the parties not
to derogate from them (Hiber 2022, 459-460). On the other hand, he argues
that in light of the presumption that the parties are allowed to derogate from
the LOO provisions, expressly stating in a non-mandatory provision that it
will be applicable “unless provided otherwise in the contract” is redundant
and creates unnecessary dilemma in practice as to whether the provisions
not containing this or similar wording can be considered non-mandatory at
all (Hiber 2022, 460).

However, this does not mean that dispositive rules do not have the same
significance as the parties. They are still legally binding, and parties must
abide by them if they did not choose to alter them. The only way to avoid
the application of these rules is to derogate their application. Therefore, the
meaning of ‘non-mandatory’ is that the parties did not use their right to
modify their contract. This logic applies to all rules equally, including those
related to the consequences of force majeure.

The discussion above may be useful when assessing the validity of a
particular contractual term. It is even more important when dealing with
bespoke forms that are influenced by different legal systems and thus
require careful scrutiny, since what is valid under one country’s law, does

28 Pparties may regulate their obligation relations in a way that is different than
the one specified within the law, unless something else follows from a specific
provision, or from its general meaning.

29 For example, Art. 364 expressly states that parties cannot alter, i.e. establish a
longer or shorter period of unenforceability due to the statute of limitations than
the one set forth by statute, nor they can suspend unenforceability for a given
period.

30 A useful example is the analysis of effectiveness of waiver of claim clauses
under domestic and akin legal systems in Zivkovié¢ (2020, 92). Waivers represent
one method of deviating from default rules and the finding is that they may be
ineffective and invalid not only where their ineffectiveness is expressly regulated
by the statute, but also in other instances, as is the case with other contractual
terms. Zivkovi¢ further proposes a useful two-step test for establishing so-called
waivability of a claim which might be used in general when determining the nature
of a provision. For more on this test see Zivkovié 2020, 92-94.
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not have to be valid under another’s. The same applies to the FIDIC forms,
regardless of how useful or practical their solutions might be. For instance,
validity of provisions providing a special time bar for submitting the claim
under the FIDIC claim procedure has been closely examined from the LOO
perspective as the answer is not that straightforward (Nikcevi¢ 2021; Babi¢,
Pelicari¢ 2019). Therefore, a proper understanding of the nature of the LOO
provisions that correspond to concepts contained in the FIDIC forms is a
necessary first step.

3.2. FIDIC’s Attempt to Elaborate on the LOO’s Provisions on
Contractual Liability

Returning to the regime of force majeure under the domestic LCT regime,
the general rule is found in Article 263 LCT which deals with contractual
liability. According to this provision, the debtor is released from liability for
loss provided that it proves its inability to perform the obligation, or that the
delay in performing its obligation was due to circumstances that occurred
after the conclusion of the contract and which it was unable to prevent,
avoid or overcome - which is traditionally been understood as vis major in
domestic legal literature (Jankovec 1993, 98; Karaniki¢ Miri¢ 2019, 46).3!
The LOO is explicit as to the parties’ ability to amend this rule. The parties
are free to change the default standard and consequently extend or limit and
exclude the liability in accordance with Articles 264 and 265 LOO. However,
this freedom is not without its boundaries: in both extremes (extension
and exclusion of liability), the parties are limited by certain standards and
principles. Therefore, the parties wanting to exclude their liability cannot
do so in the case of intention or gross negligence, nor can they extend the
liability if that would be in contravention with the principle of good faith and
integrity.32

31 In Skica, an older draft document that influenced the LOO, created by Mihailo

Konstantinovi¢, Art. 208 merely states that the debtor will be released from liability
in the case of vis major or another external cause for which it is not responsible,
without going into further definition of what qualities or traits the cause should
have. See Konstantinovi¢ 1996, 102.

32 Article 264 para. 2 provides that the creditor cannot rely on the provision
excluding liability contrary to the good faith principle, but it does not state that that
clause is invalid. It is possible that the drafters did not intend to make these clauses
invalid, but rather to give the court an option to avoid their application. In the latter
case, the court must assess the ‘fairness’ of the application of such clause in every
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It has already been discussed in legal doctrine that the force majeure
clauses represent a typical form of excluding liability (Jankovec 1993, 367).
Of course, a clause that is named ‘force majeure’ can also have the opposite
effect and extend the liability of the party. For instance, Jankovec (1993,
367) explains that by operation of default rules the manufacturer would be
liable if a fire occurs within its factory since that is not an external event,
but that the parties are free to exclude its liability in such cases. The parties
are equally free to provide that the debtor will be liable in cases where it is
liberated by default rules - in this case by providing that all cases of fire will
not represent a vis major and therefore will not be the reason for exclusion
of liability (because, perhaps, the area is susceptible to fires and the parties
wants the debtor to take that fact into account).

In any case, when it comes to the FIDIC forms’ Force Majeure clause, one
thing is clear - it replaces the definition of vis major from Article 263 LOO.
However, the Clause 19 definition of force majeure does not seem drastically
different from the one required by the LOO. Indeed, the FIDIC forms require
that the exceptional event or circumstance could not have been reasonably
provided against before concluding the Contract, and the domestic LOO
does not. The LOO does not mention the foreseeability of a circumstance
whatsoever. However, this still does not mean that a party will always be
released from liability when they could have foreseen a circumstance.??
Parties are still required to act in accordance with specific standards of
care,* in addition to their general obligation to act in accordance with the
principle of good faith.3> Therefore, Article 263 LOO can be interpreted
in a way that does not allow a party to rely on a circumstance that was
foreseeable at the time of the conclusion of the contract.?¢ If the party acts in
accordance with the required standard of care, it may be able to anticipate
the adverse event, prepare for its effects and take appropriate measures
to prevent it from affecting the contractual obligation. Therefore, it can be
argued that unforeseeability is implicitly required by the general principles
of contract law.

particular case. If this provision were to lead to an outcome that is unfair, the court
will simply not apply the clause (but it will not declare it void and the creditor may
rely on it in another case).

33 Unlike the FIDIC forms’ Force Majeure, the LOO is confined to the term
circumstance without mentioning the event. However, this does not constitute
a change or deviation since, as noted by some authors, the term circumstance is
broader and might encompass the term event. See Krulj 1980, 648.

34 Art. 18 LOO.
35 Art. 12 LOO.
36 But there are opposing views. See Krulj 1980, 649; Jankovec 1993, 122-123.
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Furthermore, it is notable that Article 263 LOO requires that the debtor
could not have prevented the occurrence of the given circumstance, overcome
its effects, or avoided negative the consequences it creates (Jankovec 1993,
116-120), while the FIDIC forms merely require that the party could not
reasonably have avoided or overcome Force Majeure. Nevertheless, the
purpose of both sets of rules is the same - the party must take reasonable
measures to mitigate the influence and try to surmount it. Furthermore, the
fact that the circumstances could not have been prevented means that they
were beyond the party’s control, which is the explicit FIDIC requirement as
already discussed above.

Finally, the remaining condition - that Force Majeure must not be
substantially attributable to the other party - is encompassed by the civil
law understanding of vis major as something outside the sphere of the
parties’ agency in general (Konstantinovi¢ 1996, 102).

In any case, due to these reasons, I believe that the Force Majeure
definition does not constitute a deviation from the domestic notion of vis
major that would have a different outcome in practice. This position is further
supported by the fact that the way that both the FIDIC Force Majeure and the
LOO define force majeure implies that it should always be determined on a
case-by-case basis, in accordance with all the particularities of the case.

Yet, the true improvement that the FIDIC forms’ Force Majeure brings
to the domestic LOO lies elsewhere. Its significance is demonstrated in the
legal consequences that the clause attaches to the agency of these events.

3.3. Suspension as Primary Solution to Temporary Inability to
Perform

The FIDIC Force Majeure provides that the party whose obligation (any
obligation) is affected by force majeure shall be excused from performance
of such an obligation, for so long as such force majeure prevents the party
from performing it, provided that the party gives notice, describing in detail
force majeure and its impact on specific contractual obligations. On the
other hand, Article 263 LOO merely states that the party shall be released
from liability for loss in case of vis major. This is a crucial difference between
the two regimes and an important contribution of the FIDIC Forms.

The difference is that the L is phrased rather broadly, without considering
certain specific situations that might be of practical relevance. It seems
that this provision deals with situations where a vis major event occurs at
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the time when the deadline for performing the obligation lapses.3” Article
263 LOO is also usually considered alongside provisions dealing with
permanent impossibility, and not in other cases (Jankovec 1993, 75), but
the major oversight of the LOO is that it does not prescribe what happens
when impossibility occurs during the performance of the contract but stops
before the lapse of deadline. Will the party be ‘excused’ if it did not fulfil its
obligation in time but because of an adverse situation that lasted for only a
while during the performance?

Attaching adequate legal consequences to temporary impossibility to
perform might be crucial for construction contracts, which often suffer
due to various external causes preventing contractors from performing the
work. Merely stating that the contractor will be released from liability is not
sufficient in cases where performance of the obligation has a more permanent
character - which is precisely the case with construction contracts. Jankovec
(1993, 72) criticised this approach and advocated the introduction of specific
rules de lege ferenda, finding that cases of temporary impossibilities must be
equipped with extending the time for performing the obligations, since the
primary need should be to preserve the contract, not to terminate it, which
would be the case with permanent impossibility. According to him, a time
extension should be granted regardless of the debtor’s responsibility for the
impossibility, while liability for damages is a separate issue from the party
ensuring successful implementation of the contract.

What the FIDIC forms provide is the suspension of the contract for the
duration of the impediment and providing the contractor with additional
time when it is the affected party suffering the delay.3® The idea is to ensure
that the contract stays in place and that the affected party does not suffer

37 It may be argued that this is Jankovec’s position as well, but not stated as

straightforwardly. He discusses that in case of a temporary impossibility, the
creditor has Art. 126 para. 2 at its disposal, stating that the creditor may terminate
the contract because the debtor did not fulfil its obligation in time but after giving
the latter subsequent time for performance. For more details see Jankovec 1983,
74-76.

38 The FIDIC forms are not the only rules used in the construction industry that
recognize the need to allow time extension in cases of external impediments.
The construction business is largely dependent on practices in the industry, and
it requires that contractual terms go hand in hand with these practices. Domestic
practices were codified in 1970s in Special Usages on Construction (Posebne uzanse
o gradenju, Official Gazette of the SFRY No. 18/77) which expressly stipulated that
the contractor is entitled to request an extension of the deadline in cases where it
was prevented from performing the works due to changed circumstances (Usage
42). The legal nature of these usages is similar to that of the FIDIC forms, and if
parties want them to be applied, they must include them in their contract, as stated
in Art. 21 para. 2 of Serbian LOO.
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any negative consequences in the event of Force Majeure. That is precisely
what the LOO lacks (or at least does not offer as a straightforward solution).
Clause 19 of the FIDIC does not refer to temporary impossibility explicitly,
it only states that the party should be prevented from performance, but
as already explained above, this term should be interpreted restrictively
since the idea is to provide the party with adequate remedies only in truly
exceptional cases, which undoubtedly includes situations of temporary
impossibility.

Interestingly, the FIDIC Force Majeure clause goes even further when
allowing the contractor to request payment of costs incurred due to a force
majeure event in cases where that request would be appropriate (which is
not a usual consequence, but having in mind the rationale of facilitating the
performance of the contract, it represents a useful contribution of FIDIC
forms.

3.4. Termination as Alternative Possibility

Another important contribution of the FIDIC forms concerns the specific
grounds for terminating the contract due to reasons of force majeure;
the FIDIC regime defines how long the parties are expected to tolerate
suspension of performance.

Namely, when the inability to perform is temporary, it is not justified to
terminate the contract right away. However, it would not be reasonable to
expect from the parties to put up with the given inability for an indefinite
period (even when it is certain that inability is temporary). For that reason,
the FIDIC forms provide that both parties can terminate the contract after a
certain period of time. After that time lapses, the FIDIC forms consider that
the force majeure’s impact on the contract had become more severe and that
the parties deserve a remedy that is more rigorous - the right to terminate.

Still, the contract cannot be terminated in all cases where the contractor
would be granted an extension of time and/or payment of costs, e.g.
when delay/costs occurred because the contractor was prevented from
performing any of its obligations. Unlike Sub-Clause 19.2, Sub-Clause 19.6
allows termination only where execution of substantially all the works in
progress is prevented. This rule is in line with the rationale from Article 131
of the Serbian LOO which forbids termination in cases where a minor part of
obligation has not been performed.
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Since neither of the parties is responsible for force majeure, FIDIC allows
both parties to terminate the contract in such cases, but the employer still
must pay certain expenses incurred by the contractor, which are listed in
Sub-Clause 19.6 para. 2.

On the other hand, the general rule of the LOO is that the creditor is allowed
to terminate the contract when the debtor fails to fulfil its obligation by the
date stipulated in the contract.?® Where the deadline was an essential term of
the contract, termination is automatic upon lapse of time for performance.*
If the deadline is not an essential term, then the creditor must provide the
other party with subsequent time to perform its obligation. If it fails to do so,
the contract is terminated automatically. Of course, the employer is always
allowed to terminate the contract where the contractor did not execute the
work, but also, it could terminate for convenience in accordance with Article
629.4

The FIDIC forms, in fact, closely regulate the possibility of terminating the
contract in case of temporary prevention where the time for performance
still has not lapsed.

Notwithstanding previous reasons for termination, the FIDIC also allows
termination for convenience and, justlike domestic law, it gives this possibility
only to the employer. As this is exclusively the employer’s privilege, and if it
terminates for convenience, it will have to pay for the same expenses as in
the case of termination due to Force Majeure.

3.5. Impossibility to Perform: FIDIC vs. LOO

Under Serbian law, impossibility to perform is one of the ways of
cessation of all obligations in general, not only contractual ones. In the LOO,
the consequences of impossibility to perform are contained in Article 354

39 Art. 125 para. 1 LOO.
40 Art. 126 LOO.

41 In the event that the employer decides to terminate for convenience, Art. 629
LOO provides that it is supposed to pay to the contractor the stipulated fee, reduced
by the amount of costs not incurred by the contractor, which would otherwise have
been incurred if the contract remained in effect, along with the earnings received by
the contractor elsewhere, or which it intentionally passed up.
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LOO. According to this provision, in the event that the impossibility occurred
for reasons for which the debtor is not responsible,*? the obligation ceases
to exist in any case.*?

However, where impossibility affects the performance of an obligation
stemming from a reciprocal contract (which construction contracts
undoubted are) the contract in whole is affected.** In fact, Article 137 para. 1
LOO states that the obligation of the other party’s obligation ceases as well,
provided that neither of the parties are responsible for the impossibility.

The rationale for the position that the impossible obligation ceases to exist
leads to the conclusion that it is mandatory and cannot be amended. When
performance of an obligation becomes impossible, there is no logical reason
to maintain that party’s obligation in force, as it simply cannot be performed.
Therefore, it appears that including provisions providing for a different
legal destiny of the obligation in the event of a subsequent impossibility to
perform is not permitted. When it comes to FIDIC Sub-Clause 19.7, which
stipulates that the parties are discharged from their obligations in the event
that their performance becomes illegal or impossible, or when parties are
released from performance by operation of the governing law, its existence
in the contract might seem may appear futile as it does not add to the LOO’s
position but only confirms its position.

However, the Serbian law does not merely state that the contract ceases
to exist, it also explains what the other consequences of subsequent
impossibility are. Namely, the subsequent impossibility does not render the
contract invalid. Legal theory states that the contract is either automatically
terminated (Karaniki¢ Miri¢ 2020b, 31), or that it continues to exist as a
legal fact despite the fact that obligations contained therein ceased to exist
(Jankovec 1982, 79).

42 Jankovec (1982, 75) claims that the obligation should cease to exist even when
one of the parties is responsible for it.

43 Legal doctrine and case law have addressed on various occasions what kind of
impossibility, and it is presently accepted that impossibility should be subsequent,
total, and permanent, while it can be both legal and factual in nature. For more
details see Krulj 1980, 356-357; Jankovec 1993, 51-81; Karaniki¢ Miri¢ 2020b,
43-49. Apart from that, an obligation must be individual and not generic since
performance of the latter remains possible.

4% The LOO uses the term ‘bilateral contracts’ in the heading of Section 5. This
section actually deals with contracts where the purpose lies in reciprocity, i.e. in
the exchange of mutual obligations. As stated in Radisi¢ (2008, 125), one party
undertakes to perform its obligation only because the other party promises to
perform its obligation.
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Regardless of which position one might deem justified, this divergence
may be used to explain why the LOO provides specific rules dealing with
consequences of impossibility to perform. The first one can be found in
Article 137 LOO which stipulates that if the performance of the obligation
of the other party from the reciprocal contract is still possible and if it fulfils
that obligation in part, then it is entitled to restitution. On the other hand,
Article 356 LOO stipulates that the debtor whose obligation ceased to exist
is still required to transfer to the creditor any right it would have against
a third person responsible for such impossibility. Read together, these two
rules imply that restitution is not possible in all cases. In the scenario from
Article 356, the creditor receives something in return which further means it
should not be put in a better position than the debtor and hence should not
be entitled to full restitution in that case.

Moreover, legal doctrine emphasises that the LOO rule providing restitution
in case of termination is not adapted to the specifics of construction contracts
where restitution is simply not possible (Vukmir 2009, 503). Precisely for
that reason authors argue that termination of contracts with long-term
obligations termination takes effect ex nunc (from that moment on), while
everything that has already been done remains valid because it cannot be
simply erased (MiloSevi¢ 1980, 345-346; Radisi¢ 2008, 168; Jankovec 1982,
166). This position suggests that neither situation should justify enrichment
at the expense of the other party and the same applied to the impossibility
to perform.

Finally, if we take Jankovec’s (1982, 79-80) position that the rule providing
that the other party’s obligation ceases due to its debtor’s impossibility to
perform is dispositive in nature, then the parties may freely allocate the
risk of such an impossibility and it does not matter whether the contract is
terminated or not.

Returning to the FIDIC Force Majeure clause, items (a) and (b) of Sub-
Clause 19.7 explain that the release from performance does not affect the
rights of either party regarding any previous breach of the contract and
provides that the contractor is entitled to payment of the same costs and
sums as in case where the contract is terminated due to reasons of Force
Majeure. By doing this, the FIDIC forms go beyond the position that the
contractor should be paid for any work carried out and shifts some other
costs to the employer.*®

45 was referring to the costs provided in items (b) to () of Sub-Clause 19.6 para. 2.
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4. CONCLUSION

This paper attempted to demonstrate that despite different conceptual
understandings of force majeure under the FIDIC forms (in particular, the
1999 version of the Red Book) and the LOO, the FIDIC Force Majeure is
convenient when concluding construction contracts for complex projects.
Its validity from the perspective of domestic law does not seem disputed
and its common law origins should not create any greater confusion when
contracting under these forms.

Namely, it has been shown that the notion of force majeure under the
FIDIC showcases endeavours to make these forms closer to civil law systems
as its broad definition, providing qualities of force majeure rather than
listing specific impediments, resembles the understanding of continental
legal systems, including the one contained in Serbian law.

Moreover, the way that the FIDIC Force Majeure deals with consequences
seems rather simple as it focuses on the real impact of the force majeure
impediment and makes the difference according to its severity when
attaching legal consequences. First, the FIDIC forms merely state that a party
shall be excused when it is prevented from performing any of its obligations
by reasons of force majeure (i.e. Force Majeure, as previously defined). For
contractors this is of particular importance as they are entitled to a time
extension when in delay, and to payments if they incur certain specific
costs. Second, if the inability to perform substantially all works lasts for a
certain time or reappears for the same reason, both parties are allowed to
terminate the contract. And finally, if the performance of parties’ contractual
obligations becomes impossible or unlawful, or if the parties are released
from further performance by virtue of governing law, the FIDIC forms
discharge the parties from further performance.

However, the FIDIC forms, as a means of allocating certain risks, do not
always require impediment to constitute Force Majeure in order to provide
the contractor with a time extension and payment of costs. There are other
terms dispersed across the forms that grant the contractor that right.

Finally, through the lenses of the LOO, the FIDIC forms’ Force Majeure
brings many contributions. Namely, by excusing the party and providing
contractors a time extension, it solves the question of what happens with
temporary inabilities to perform the contract, which represents a gap
in the domestic regime. Accordingly, it can be deduced that under FIDIC
forms, termination represents an alternative means in case of agency of
force majeure, which should be used only when justified, which has been
argued as necessary in domestic literature. Moreover, it seems that the FIDIC
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Force Majeure-induced impossibility to perform does not diverge from the
LOOQ’s position significantly, providing that the contractors are entitled to
certain costs it incurred in relation to the works, in addition to the usual
reimbursement for the works already performed, as dictated by the rules on
unjust enrichment.
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MPOLLUHNPEHA CPBHJA: NMPHUJIOI PASMHULLJBARY O
AJITEPHA TMBI;I*OM AP)XXABOTBOPHOM PELUERY U3
1918. TO4AHNHE

Hum pada je da ex post ucmpadxcu dpicasomeopHe asnmepHamuee yje-
durbery jy2ocao8eHcKux Hapoda u3 1918. eoduHe u da pasmompu da au 6u
one mozzae da 6ydy ycnewHuje 00 [y2ocaasguje ca cmaHoguwma uHmepeca
cpnckoz Hapoda, 4ume pad y nomnyHocmu cnadd y pempoakmugHy
xunomemuuky aHaausy. Teopujcky ocHO8Y 3a paamamparsa a1mepHamuHuUx
0p#asomMeopHUX peuwlerba YUHU eKOHOMCKA meopuja onmumMasHe eauduHe
dpacase, koja je udeHmugukosasa nozodHocmu u mpouwkose yeeharba
dpacase, npe ceeza OHe mpouikose Koju cy nocaeduya nogeharsa KyamypHe
XemepozeHocmu ycaed yeehaHe je3uuke, emHuuke U KOHPecuoHaHe
XemepozeHocmu cmaHosHuwmaea. UdenmugpukosaHo je nem 0pirasomeopHux
anmepHamuea: npowupeHux Cpbuja ca pazauvyumum CcmeneHoM mepu-
mopuja/aHoe npowlupersa U o6yxeama cmaHosHuwmsa. Kopuwheroem pesys-
mama nonuca cmaHosHuwmsa u3 1921. 200uHe, eMhupujcku ce nokasao

PepoBHu mpodecop y neHsuju, [IpaBHu dakyntetT YHUBep3uTeTa y Beorpany,
Cp6uja, begovic@ius.bg.ac.rs.

3axBasyjeM Yepmomupy Antuhy, Musouy BojHoBuhy, JbyGoapary Jumuhy,
Hukounu Unuhy, Mapuju Kapauukuh Mupuh, Jlanuny KoBauy, bpanky Musianosuhy,
3opany Mupxkosuhy, [Janunu IlonoBuh, /[lejany Ilonosuhy, BojaHy Puctuhy,
Mwunany PucroBuhy u Cno6osaHy CaMapyuhy Ha 3HajJayKUM KOMeHTapuMma
IIpBe Bep3Uje PyKOMHca U Ha KOPUCHUM cyrectujama. Hukonu Ununhy m Kcenuju
[lunkoBuh 3axBasaH cam Ha momohu y ¢opMmupamwy 6ase nojartaka. HapasHo,
CHOCUM HCKJbYYHBY OJIFOBOPHOCT 3a eBEHTYyasIHe IpeocTasle Ipelike U 3a Bpej-
HOCHe CyZl0Be U3HeTe Y 0BOM pajfy.
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da 6u oHe dprcasomeopHe asmepHamuase Koje 6u 3Havusie gehe npowuperse
cpncke dpicase, na 6u cmoza omozyhusie eehu o6yxeam cpnckoz
CMaHoOBHUWMBA y MAMUYHOj 3eMsbl, HEMUHOBHO ymuyasje Ha yeeharbe
Ky/iImypHe xemepo2eHoCmu cmaHosHuwmea me dpycase. HoenmugpukosaHo
je onmumasaHo OpicasomeopHo peulere, Koje Hydu Komnpomuc usmehy
noz2odHocmu U mpowkosa.

KibydHe peun: Cpb6uja. - Jyeocaasuja. - OnmumaaHa seauvuHa dpicase.
- PempoakmueHa xunomemuuka aHaausa. - KyamypHa
XemepozeHocm.

» — KaJi jecte Tako. JeauHa MpJba Ha HallleM CPICKOM 06pasy je To
370cpehHo yjeaumere. A HU Ty ce HUCMO NMUTA/NH, HETO Cy BeJMKe
cuJie oJl1ly4usie YMecTO Hac.

- Jlo6po BopojeBuhy - jaBsba ce [louyya. - Huje 6a ga Anekcangap
Hyje xeseo CXC.

- Ama Huje, Bojo, yueHusu cy ra! Jecu TH yonute NpoyuTao Moj
poMaH

‘OBamiohemwe JeMOHCKUX HaKoTa'?
- Jecam.

- E, ma Hucu! Jla jecu 3Hao 6U Jja je GpuTaHCKa 06aBellITajHa CAYXK-
6a yuenusa KapahopheBuhe u ma cy Hac mpocTo yrypaiy y Ty jamy,
y TOT eTHUYKOT, 11a U KyJATypoJsiomkor @paHKeHIITajHa 0f, ApKaBe.”

Tpunkosuh (2022, 76)

1.yBOA

[Tokasasio ce Jja JyrocjiaBuja — HE3aBUCHO O/ FbeHOT 3BaHUYHOT UMeHa
- ApxkaBa ¢opmupana 1. genem6pa 1918. roauHe, HUje 6UIa OPKUBA Ha
JlyTH POK IOCMaTpaHoO, HE3aBUCHO O/l CBUX TpaHcdopMalyja Kpo3 Koje je
npoJia3ujia TOKOM CBOje UCTopHje U 6e3 063upa Ha TO IITO je O6HOBJ/bEHA
nocjse kKpaja Jlpyror cBeTckor parta. Pacnag Te apxaBe 1991. roaune
M HauvH Ha KOju ce pacnaja (y3 HAmoMeHy Ja TaKaB HAauUH HUKAKO
HUje OMO HeusbexaH), y3 YHIbEHHUIy Ja y 3eM/baMa HacjeJHHUIlaMa He
MOCTOjU HUKAKBA )KeJba 32 heHUM OOHaBJbarbeM, ynyhyjy Ha To Ja je ped
0 HEeyCIeLIHOM MOJUTHUYKOM IMOJYXBaTy U Ja IOCTOje W3y3eTHO AyO6OKU
KOpEHH TaKBOT HUCX0/a.
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Wmajyhu cBe To y BUAY, Wb pajia je Aa ex post UCTPAXKHU IP>KABOTBOPHE
aJTeEpHATUBE YyjelLUibewmy jYTOCJAOBEHCKHX Hapoga u3 1918. roguHe u
Jla pasMOTpH Jila M OU Te aJTepHAaTHBe MOIJe Ja OyAy yCHeuIHHje of
JyrocnaBuje ca cTaHOBUILTA UHTepeca CPICKOr Hapoza. UHTepecu Apyrux
jyroc/I0BEHCKUX HapoJa He pa3Marpajy ce y pafy. TuMme pajZi y NOTIYHOCTHU
yJa3u y 06J1acT peTPOaKTUBHE XUIIOTETHYKe aHau3e (eHrJ1. counterfactual
analysis), TO jecT paj, ce He 6aBU YMIbeHUIAMa, Beh ce, HANPOTUB, Y HEMY
pasMaTpa OHO IUTO Ce HUje JOTO0AUJI0 U UCTPaXyjy Nocae/ulie yIIpaBo Tora
ITO ce HUje poroauso. Onpesie/berbe 3a Ty BPCTY aHaM3e 3aCHUBA Ce Ha
yBepemy 0 pesieBaHTHOCTHU FbeHUX Pe3yJITaTa 3a JaHalll iU UCTOpUOorpadcKu
norJeJ;, Kao U 3a Hajlase OCTa/IMX APYUITBEHO-XYMaHUCTUYKUX HayKa O
MOJIMTUYKOM MOAYXBaTy jYyrOCJOBEHCKOT yjeAuibewma u3 1918. roauHe,
HapOYUTO HErOBOM BpeJHOBakby IOCJe BUILE OJ jeJHOT BeKa O/ KaKo ce
ogurpasno.!

AHasv3a afTepHaTUBHUX [PKaBOTBOPHUX pellleha 3aCHUBA Ce Ha paiHoj
NpPeTHOCTAaBLU Ja je KyJTypHa XeTepOreHOCT CTAHOBHUIITBA, 3aCHOBAaHA
Ha €THUYKOj, je3NYK0j M KOHPECHOHAHOj XeTeporeHOCTH, 61yia OCHOBHU
M3BOD npobJieMa GyHKLHOHMCAkha CBaKe JyrocaaBuje, Ma KakBO OUJI0 HeHO
ypebeme, U Jja je Ta XeTepOreHOCT OCHOBHU Pa3J/ioT HeHOT Heycllexa Kao
NOJIMTUYKOT mpojekTa. CTora ce Ap>KaBOTBOpPHE aJTepPHATUBE YjeAUEHY
u3 1918. roguHe pasMarTpajy mnpe cBera ca CTAaHOBHIUTA XUIOTETHYKOT
HHUBOA KYJTYpHE XeTepOTeHOCTH CTAaHOBHMILITBA Koje OH OHe CTBOpHUIJIE
Jla cy 6usie npuMemeHe. OCUM TOra, pa3MaTpajy ce BeJUYMHA JApXKaBe U
00yXBaT CPIICKOT CTaHOBHMILITBA y H0j. OCHOBHA XHIOTEe3a pajia jecTe Aa
OU OHe [Ip>KaBOTBOPHE a/lTepHAaTHUBE Koje O6U 3HA4yuJie yBehawe ApiKaBe,
na 6u crora omoryhuse Behu o6yxBaTt Cp6a y HUCTOj Ap>KaBU, HEMUHOBHO
ycaoBuie yBehawe KyJTypHe XeTeporeHocTH Te JApkaBe. [loTBphuBamwe
Te XUIOTe3e CTBapa OCHOBY 3a TpaXkeke ONTHUMaJHOT JApPKaBOTBOPHOT
peliema.

Teopujcky OCHOBY 3a pasMaTpamba aJTepHAaTUBHUX Jp:KaBOTBOPHHUX
peliema YNHM €KOHOMCKA TeopHja ONTUMaJiHe BeJU4yrHe Apxkase (Alesina,
Spolaore 2003), koja je jacHo uaeHTHPUKOBaIA MOTOJHOCTU U TPOLIKOBE
KOje JOHOCH IIUpEHe ApKaBe Ha Bely TEPUTOPH]y, TO jeCT 0OyXBaTame
cBe Beher 6poja CTaHOBHMKA [0 KaKBOI TaKBO IIHpPeHme HEMHUHOBHO

1 Kako ce HaBogu y ucropuorpadckoj METOJ0JI0LIKOj iuTepatypH (Schrag 2021,

330), /b peTpOAKTHUBHE XUIIOTETUYKE aHAIM3e HHUje CaMo Jia Cce YKUBHUMO Y YJIOTY
OHUX KOjU Cy JIOHOCUJIHM OJiIYKe yV yCJIOBHMa HeM3BeCHOCTH (,He 3Hajyhu mta ux
cnenehe yeka“) Beh fa pasymeMo mocsiefulie TUX BUXOBUX OJJyKa. Buiuie o Tom
AQHAJIUTHUYKOM TOCTYIKY BHJeTH y: Levy (2015), Sunstein (2016) u y octanum
pazioBuMa 06jaB/beHUM y TeMaTckoM 6pojy (3/2016) yaconuca Journal of the Phi-
losophy of History.
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JIOBOJIU. ¥ pajly ce Joc/JeJHO IpUMebyje MeTO/[0JI0THja EKOHOMCKE HayKe,
JIOHOCe Ce 3aK/by4l[d Ha HAYMH Ha KOjU Ce 0 HbUX JI0J1a3d Y TOj Hayny, a
He y ucropuorpadujy, aju JobujeHe Haja3e MOTY Ja KOPUCTE U TyMade
vucropuorpaduja u pyre JpyLITBEHO-XYMaHUCTUYKE HayKe.

[ln/b OBOT paZia U TEOPHjCKU NMPUCTYI HerOBOM MOCTU3aWky YCJIOBUIN CY
U BberoBy cTPyKTypy. [IpBo he ce pa3MOTPHUTH OCHOBHU Hajla3u TEOPHUjCKOT
MoJiesla ONTMMaJiIHe BeJIMYMHE JpKaBe, U TO pa3/iBOjeHO NMOTOJHOCTU Of
yBehamwa JApxkaBe W TpPoWKOBU TOr yBehamwa. Ciefle aHa/M3a yjeHiberba
n3 1918. rogvHe U pasMaTpame yCJ0Ba 3a INPUMeHy aJTepHAaTUBHUX
Jp>)kaBOTBOPHUX pellewa. 3aTUM he ce mpenusHo (y OHOj MeEpPHU y KOjoj ce
TO MOXe YYMHUTH) JePUHHUCATH aJTepHAaTUBHA JAP>KaBOTBOpPHA pellera
ca CTAaHOBMIITA Jp>KaBHe rpaHule. M3a Tora cieau LeHTpa/IHU Aeo paja:
KBaHTUTAaTUBHA aHa/M3a aJTEPHAaTUBHUX J[APXKAaBOTBOPHHUX pellewma, TO
jecT cumysangja Koja Tpeba Jla moKaxe Kako OU ce MeHaJsla XeTeporeHoCT
CTAaHOBHUIUTBA Ca NPOMEHOM /Jp)KaBHUX IPaHMILA, TO jeCT ca NMPUMEHOM
pas/IMYUTHUX aJTEPHATUBHUX JAPXKaBOTBOPHMX pellewa. Ha 0oCHOBY Tux
pe3yJtata usabpahe ce onTuma/aHo peuleme. [loroM he ce noHy UTH Heke
Ha3Hake NOJUTHYKe ITaHOpaMe Koja 6M HacTajla IPUJIMKOM XHUIOTETHYKe
peanusanyje alTepHAaTUBHUX [P:KaBOTBOPHUX pellewa. Cleau 3ak/bydak,
y3 CMepHHULe 3a Ja/ba UCTPaKUBama.

2. TEOPUJCKHU MOAEJI: OMTUMAJIHA BEJIMMHUHA APXABE

ExoHOMCKa Teopuja ONTUMaJHe BeJIMUUHE Jp)KaBe M0/, TOM BEeJUYNHOM
ocMaTpa HCK/BYYHBO 6pOj HEHUX CTAHOBHHUKA, HHUKAKO IOBPLIMHY
meHe TepuTopHje.’ Yeehawe apxaBe,’ gakse, npejactaB/ba yBeharme

2 lonekan, yciaen Heje,uHaKe T'YyCTHUHE HaCe/beHOCTH, pa3JIMKa 143Meby Te /[Be

BeJIMYMHE MOXe GUTH 3HauyajHa. Ha mpumMmep, nako je Pycuja no noBpminHu Tepu-
Topuje Hajpeha 3eMJba CBeTa, TeK je Ha 9. MecTy 1o 6pojy cTaHOBHUKA. CIMYHO je
ca KanazoM: nmo noBpmuHH je 4. 3eM/ba CBeTa, a paHTMpaHa je Tek Ha 37. MecTy
no 6pojy craHoBHHUKa. [lo mpaBuJy, 3eM/be Ca BeOMa BEJHUKUM CTAaHOBHULITBOM
MMajy ¥ BeJIMKY TepUTOpH]jy, 6yyhu fa nocToje BpeJHOCTH I'YCTUHE Hace/beHOCTH
Koje ce He Mory npeBasuhu, AOK OGpHYTO He Baxku, Oyayhu Aa mocroje 3em/be
ca peJlaTUBHOM MaJlUM 6pojeM CTAaHOBHUKAa U BEJMKOM TEPUTOPHjOM, ILITO
HMMILIMIMPa HUCKE I'YCTUHE Hace/beHOCTH, OoNyT MOHroJ1Mje, 3eMJ/be ca HajHUXKOM
3abeJsiekeHOM I'YCTUHOM Te BPCTe (JiBa CTAaHOBHMKA 110 KBaJPaTHOM KHUJIOMETDY).

3 HO,EL APXKaBOM Cce y OBOM pajy IMocMaTpa HCK/bYYUBO 3€MJba, y CMHUCIY

He3aBHCHE, CyBepeHe U Mel)yHapoJHO mpu3HaTe 3ajefHULE. Y TOM CMUCIY, NpU-
XBaTa ce AedUHHULY]a Jia je ,je/IHA 3ajeJHULA JP>KaBHA aKO JIMI[A KOja TOj 3ajeJHULH
OpUnajajy >KUBe Ha W3BECHO] TEPUTOPUjU TOJ HE3aBUCHOM U edeKTUBHOM
Bragom”“ (Jbymwuh 2011, 9). TepuTopuje, 0JHOCHO 3ajeHUILE KOje Ce 03HAYABAjy
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6poja HEHOT CTAaHOBHHUINTBA. HapaBHO, MpOMEHOM Jp>XaBHUX T'pPaHUIA
HEMUHOBHO Ce Mela TepuTopHuja, na yBehame aApkaBe mpeTHocTaB/ba
HIMpebe heHe TePUTOPHje, alu KoJUKo he 3aucra 6UTH yBehawe JpkaBe,
TO jecT yBehawe HeHOT CTAHOBHHUIITBA, 3aBHUCU 0] TYCTHHE HACEJbeHOCTU
HOBOIIpHCaje/lukbeHUX TepuTopHja. Kagia ce paamaTpa BeJMYKMHA IPUBpe/ie
jelHe Ap>kaBe, 3HauyajHa 360T BeJUYHMHe JAoMaher TPXUIINTA, KOPUCTU Ce
6pyto somahu npoussoyf (B/I1), kao u3Bop KynoBHe MONK CTAHOBHHUIITBA
Te 3eMJbe.

[TocToje ompaBJaHu pasyio3u 360r KOjUX Ce MOBPIIMHA TEPUTOpPHje
Jlp>kaBe He KOPUCTH Kao NoKasaTesb Y TEOPUjCKOM MOy HheHe ONTHMaJIHe
BesinuuHe. [IpBO, Mako Ta MOBpILIMHA MOXe Ja OyZe anpokcuMaluja
M3/IaIHOCTH IPUPOJHUX pecypca KojuMa pacloJiaxe jelHa Ap>aBa, oyayhu
Jia ca yBehameM TepuTopuje pacte BepoBaTHoha Aa mocMaTpaHa ApKaBa
¥Ma BHIIe NPUPOJHUX pecypca, pey je 0 BeoMa JIOLIOj almpOKCUMALUjH.
[lycTumcke Ap:kaBe BeJIMKe MOBPIIMHE TEPUTOPHje, Ha NMpUMep, HE pa-
CII0JIaXKy MMOJbOIIpUBpPEJHUM 3€MJ/bUUITEM. Hutu je, Ha MMpuMep, U3BECHO Aa
Jlp>kaBa BeJIMKe [TOBPILNHE TEPUTOPHje HEMUHOBHO MOpa a noceayje 6oraTa
Haja3ulTa HadpTe UIM HEKOT CKYNOIleHOT MHUHepaja. A TepUTOpUjalHO
peslaTUBHO MaJie p:KaBe MOry Jia oceAyjy 6oraTta HasasuiuTa HapTe UM,
Ha NIpUMep, IPUPOJHeE JIeNOoTe, IOrOAHOCT BeoMa BaXKHY 3a pa3Boj TypHU3Ma.
Jpyro, mpupojHU pecypcd y 6UI0 KOM O06JUKYy, caMd 3a cebGe, HUCY
npecyJaH YMHUWJIAL, HUBOA IPUBpeJHe aKTUBHOCTH, jOLI Mame IPUBPEJHOr
pacra jeiHe 3eMJbe, KOjH Ce 3aCHUBA Ha aKyMyJIalUju KanuTana (pusndkor
Y JbYJCKOT) U Ha TEXHOJIOLIKOM HamlpeTKy. ¥ eKCTPeMHUM Cl1y4ajeBUMa,
JloAyllle, IPUPOJHA 60raTCcTBa MOTY 3eMJ/bH Jja [JOHECY BUCOK HUBO JJ0XOTKa
per capita, nonyTt Cayaujcke Apabuje, aid TO Cy MIAK M3y3ely OJ OMIITEr
npaBusa. CXo4HO TOMe, MOBPIUIMHA TEPUTOPHje JipKaBe HUje U He Tpeba Aa
By/ie MEpUJIO IbeHe BesnyuHe.*

Kao Ap»KaBe, a Koje HeMajy Te aTpubyTe (IONYyT aMepUYKUX CAaBE3HUX [PKaBa, Ha
IpUMep), HUCY NpeAMET OBOT paja. Y pajy ce, CTora, pedu ,JpxaBa“ U ,3emspa“
nocMaTtpajy kao cuHoHuMu. Takobhe, y oBOM pasy ped ,JpkaBa“ He moApasyMeBa
JIp’)KaBHH, aJMUHUCTPATUBHHU amapaT, Tako Ja u3pas ,yBeharmwe gpxxaBe“ He 03Ha-
yaBa yBehame Jp>KaBHOT anaparTa U Jp>KaBHe UHTepPBeHIHje.

4 H3na3 Ha Mope jeAHe ApXKaBe HEJABOCMUC/IEHO NpeACTaB/ba bEeHY reorpac])CKy

npefHocT, 6yayhu ga, kako ce nokasano (Faye, Macarthur, Sachs, Snow 2004;
Collier 2007; Paudel 2012), o6apa TpaHCHOPTHe TPOLIKOBE, OJIAKIIABA CIIOJbHY
TproBUHy U oMmoryhaBa Ay6Jbe YK/by4HBatbe Te ApKaBe y MehyHapoJHY mozeny
paza. Msna3 Ha Mope, MehyTHM, HUje Yy QYHKUUjU BeJIUYMHE TEPUTOPH]jE JPKaBe,
Beh mweHe Jyiokanuje. [locToje TepuTopHUjaiHO MaJjie Ap)KaBe ca U3J1a30M Ha MODe,
nomnyT CuHranypa uau MasiTe, Ha IpuMep, a IOCTOje TEPUTOPHjaIHO BEOMa BeJIUKe
Jip>kaBe 6e3 M3/1a3a Ha Mope, nonyT KasaxcraHa win Yaga.
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[lomTo cy AeduHHUCAHU MOKa3aTe/bH BEJUYHMHE JPXKaBe, pa3MaTpaibe
MOXe Jia Cce YCpeAcpeaH Ha OroJHOCTH U TPOIIKOBe yBehamwa Apxase.

2.1. NMoroaHocTH oA yBehara ApxaBe

OcHOBHa mOroAHOCT of, yBehawa /JAp)KaBe je €KOHOMHja ob6uMa y
norjefy npyxamwa jaBHOr gobpa (Alesina, Spolaore 2003). Hekosnko
HalloMeHa y3 OBy TBpAmY. [IpBo, ekOHOMHja 061MMa 03HaYaBa CUTyalLUjy y
Kojoj noBehaweM BesMyMHe (Y OBOM CJy4ajy Ap:KaBe) onajajy MNPOCEYHU
TPOILKOBH, TO jecT (y c/ay4ajy [p»KaBe) TPOLIKOBU per capita. EkoHoMuja
obuMa je mocseAuna Nocrojakba GUKCHUX TPOLIKOBA, KOjU Ce He Memajy ca
00MMOM IMPOU3BO/bE, OAHOCHO (Y C/Iy4ajy Ap>kaBe) OpojeM CTAaHOBHHKA —
TH TPOLIKOBU Ha ofpe)eHOM HUBOY NOCTOje He3aBUCHO o/, Tor 6poja. [of,
jaBHUM J06poM ce, 3a oTpebe OBOI' paja, IoJpa3yMeBa CBe OHO LITO ce
¢duHaHCcHpa U3 ope3a U JJpyrux jaBHUX Npuxoja (y fa/beM TEKCTY - Topesa),
O/IHOCHO CBe OHO IITO Npy»a JpxaBa. CaMUM THM, Jia 64 HeIlTo 3a NoTpebe
OBOT pa3MaTpama OGUJI0 jaBHO J06po, He MOpa HEMHUHOBHO Ja Gy/e jaBHO
JI06PO ¥ y3KeM CMHUC/IY PEYH, TO jecT YUCTO jaBHO Z06po.” JpyruM peynuma,
NoJ1 jaBHUM JJ06poM ce, 6yayhu ja oHO 06yXBaTa CBe OHO IITO ce pUHAHCHPA
Y3 1ope3a, l1a TUME CBE OHO YHje Npy»Kame 3aBUCH 0/ AP>KaBHUX MOJTUTHKA,
rojApasyMeBa CBE OHO O YMjOj Ce MOHYAU U NOTPOLUKU OJJy4dyje y jaBHOj
cdepy, ma je crora ped o KOJEKTUBHHUM, a He IOjeJMHAYHUM OAJyKaMa
CTaHOBHMKA jeJlHE 3eMJbe.

Tunu4yHu U 3a PyHKIMOHUCAE [IpKaBe Haj3HAYajHUjU MPUMEPH jaBHOT
Jflobpa jecy HanmuoHasiHA 6e36egHOCT (6e36eLHOCT OJi arpecuje CTpaHe
Jip>KaBe, LITO YK/bydyje OpyKaHe CHare), jaBHa 6e36eHOCT (6e36eHOCT
0/i KpUMHHAaJI, IITO YK/by4yyje MOJUIUjY U Ka3HEHe YCTAaHOBE), BJIaJlaBUHA
npaBa (IITO yK/by4yyje CBe yCTaHOBe Koje je omoryhaBajy), MOHeTapHe U
duHaHCcHjcke HHCTUTYLHUje (IITO yK/by4dyje U oAroBapajyhe MOJHUTHKE),
jaBHO 3/paBJsbe, 06pa3oBame, OCHOBHA MHPpPACTpPyKTypa 3a caobpahaj u
KOMYHHUKaIlMje U CBe TOMe CJWYHO. [locTojarbe eKOHOMHje 06UMa, TO jecT
dUKCHUX TPOIIKOBA MpYyXKakba THX jaBHUX [106apa, JIaKo je pasyMm/buBo. Ha
npuMep, 6e3 0631pa Ha TO KOJIMKO Cy BeJIMKe OpYy)KaHe CHare jeiHe 3eMJbe,

5 Konuenmuja yucTor jaBHor Job6a mojpa3yMeBa [Jia [JOJAaTHU KOPUCHUK HCTe

jenuHHLe jaBHOT [06pa He CTBapa HUKAaKBe [0JaTHE TPOILIKOBe mocTojehum
KOPHUCHHUIIMMA U Jla ce KOPUCHUK KOjU oA6Hja Aa IUIaTH Kopulihermwe jefuHULE
jaBHOT 06pa He MOXKe UCKJ/bYYHUTH U3 HeroBe notpoume. O AeTa/buMa KOHIENUje
jaBHOT J06pa W HeHe TpaHchopMmalMje TOKOM HCTOpHje BuaeTu y: Berosuh
(2021a).
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JIOBOJ/bAH MM je jeflaH reHepasuTab Y jeJHA BOjHA JOKTpPHHA, 6e3 003upa
Ha TO KOJIMKO UMa OCHOBHUX WIKOJIA Y jeJHOj 3€MJbH, IIOCTOjU CaMO jeHO
MHUHHCTAapCTBO 06pa3oBama U MpPaBU Cce CaMo jeJjlaH MIKOJICKH Nporpam, u
6e3 063Mpa Ha TO KOJMKO Ce BOJU CYJCKHUX MPOIeCa, OCTOjU CaMO jeZiHO
3aKOHO/IaBHO TeJio U jeJjlaH BpXoBHU cyA. EMnupujcka (ekoHoMeTpHjcKa)
UCTpaXXMBaka Ha y30pPKy BeJIMKOr 6poja 3eMasba NOTBpAW/IA Cy Ty pe-
ryJIapHOCT - noBehameM BeJIMYKHE 3eMJbe YMambyjy Ce per capita TPOIIKOBU
npy»Karba jaBHor Jo6pa (Alesina, Wacziarg 1998).6

[Tonekay ce y iutepatypu (Alesina, Spolaore 2003) uszaBaja HaLKoHa/HA
6e36eJHOCT Kao Haj3HauyajHUje jaBHO A06po, ynyhyjyhu Ha To ga Behe
Jp>KaBe, U N0 BeJIMYMHY CTaHOBHUINTBA U 1o B/I1-y, pacnosaxy yBehaHuM
NOTEeHIWjaJ oM 3a oJ6paHy 3eMJ/be, ycCiaeJ MOTryhHOCTH 3a CTBapame
CHaXHUjUX OpYXaHUX CHara, Koje 6u ycneuiHuje oABpahase arpecHBHO
NoHallame JAPYrux 3emaba.’ Y OCHOBM, Taj apryMeHT ce CBOJAM Ha
aprymMeHT €KOHOMHje 0o6MMa y NpyXawy CnenuduyHOr jaBHOr Jobpa -
HallMoOHa/He 6e30eHOCTH, OZHOCHO oJ0paHe 3eMJbe. YIpaBO 360T TOTa,
N0CTOjatbe HaJHALlMOHAJTHUX BOjHUX caBe3a Hy/JU 3HadajHe MOroJHOCTH
MaJIuM 3eMJ/baMa, 0yAyhu Ja NpucTynameM TaKBUM caBe3MMa OHe MOTY Ja
npeBasuby npo6JieM BUCOKHX per capita TPOIIKOBA HallMOHATHE OJiGpaHe.
HapaBHO, TO ce MOCTHXKe CaMO YKOJMKO IIOCTOjU YBPCTa 06aBe3a CBUX
Jip’KaBa YJIaHHMLA caBe3a /ia ce BOjHO aHTaXYyjy Y 0/i0paHU CBaKe HaaJHyTe
yjaHune.’

6 TlokasaTess THX TPOLIKOBA Cy jaBHH (6YLIETCKH) PACXOAH, MEPeHH Kao yuemihe

y BAIl-y, koju cy kopuiiheHu y perpecMOHOM MOJeJMMa Y OBOM HCTPaXKUBAbY.
MeTo0/101IKH NPO6JIEM ca AOOHjeHUM pe3yJTaTHMa JIeXXH Y TOMe IITO y jaBHe
pacxoJie He CIajJiajy camo TPOLIKOBHU Npyxarba jaBHOT Jo6pa Beh u TpaHcdepw,
KOjuUMa ce BpLIM Npepacnojesa AoxoTka. CBeCHH Tor mpob6JseMa, ayTopu Hyze
yBepJbMBO 06jallllbelbe pesIeBaHTHOCTH J0OUjeHUX pe3yJTaTa. be3 o63upa Ha
TO KOJIMKO je ydemrhe TpaHcdepa y jaBHUM pacxojuMa, y HBUXOBOM CIy4ajy He
[IOCTOjU eKOHOMHja 06MMa, OHHU Cy MPONMOPLIUOHAIHY BeJMYUHU 3eMJbe, TaKo Ja ce
MOJKe 3aK/bYYHUTH Ja je naj ydeurha jaBHux pacxozaa y B/lIl-y ca yBehawem 3emibe
HCK/bYYHBO NOC/IeAULA eKOHOMUje 061Ma Y IIpyXakby jaBHOT AoGpa.

7 (BeoGyxBaTaH mperjej pe3yATaTa eMIHPHjCKMX HCTpaxuBama (Hartley,

Sadler 1995) noTBphyje oBaj Teopujcku Haja3.

8  Tunwmuan mpumep Taksor caBesa je HATO, unjom ce IoBe/mom (unaH 5) cBe

YyJaHUle caBe3a 06aBe3yje Ha BOjHO aHTaKOBakbe YKOJIMKO je HamaJHyTa GuUJIO
koja wiaHuna. HATO mokasyje jja, OCHM eKOHOMHje 06MMa, IOrOAHOCTH NOCTOje
Y y nojiesiy pajia u3Mehy yjaHUIA caBe3a, TAKO Jla ce HeKe O/l HbUX, 3aBUCHO 0[]
reorpadckor moJsioxaja 3eMJ/be U HeHEe BOjHE TPaJHIMje, CIEeLHjalTn3yjy caMo 3a
HeKe omnepalyje, Koje oHAa 06aBJ/bajy U 3a Apyre 4wiaHule caBe3a. [logena paja
U crnenujanvsanyja yBehaBajy eKOHOMCKY epUKACHOCT U Yy TOj 06J1aCTH, Ia TUMeE
yMambyjy TPOLIKOBE IO je JUHULM NPYKeHe yCJIyTe.
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OcumM Tora wto ce yBehameM JipkaBe yMamwyjy TPOIIKOBH jaBHOT J06pa
per capita, TakBo yBehawe omoryhaBa M edHUKacHUje ONOpe3UBAE -
NMpUMEHY, KaKo je mokasaHo y siutepatypu (Easterly, Rebelo 1993), 60/bux
MeXaHH3aMa onope3vBama U Gosbe H3rpabeHy, ZeJ0TBOPHUjYy NOPECKY
ajMuHUCTpaLyjy. To 3Ha4YH Jia je 3a JaTy KOJMYUHY [IPYKeHOT jaBHOT Zlo6pa
NoTpeOGHO Mame mopecko ontepehewe rpahaHa 3emsbe, uuMe ce yBehaBa
IbHUXO0B PACIOJIOKUBH J0XOJAK, Ila TUME U HUXO0BO Gjarocramwe, (Kako y
Ca/IallbOCTH, TAKO, NOCIELIMBakbeM NPUBPEJHOr pacTa, U y 6yayhHocTH),
IITO je JoZaTHA NOTOAHOCT oJ yBehama AprKkaBe.

Cneneha norogHocT yBehamwa ApxaBe jecTe moBehamwe JoMaher TpKULITA.
llITo je Behe momahe TpxuiuTe, Beha je MoryhHOCT peasiv3alyje eKOHOMHUje
061Ma, yBehaBa ce mpocTop 3a JPYIITBEHY N0y paZia U Ha Bb0j 3aCHOBAHY
clenMjaansalyjy npoussohaya, v jadya MehycoOHM KOHKYPEHTCKHU NPUTHCAK
Ha TPXHUIITY, IITO MOACTUYE TNPOU3BOAHY ePUKACHOCT M HHOBaLWje.
CBe TO yTHYe Ha pacT NPOAYKTHUBHOCTH paja, na cTtora M Ha yBehame
6oraTcTBa 3eMJbe U HeHUX CTAHOBHHUKA MepeHo BJIII per capita, ofHOCHO
pacrnoJIoKUBUM [JOXOTKOM IO CTaHOBHUKY. Taj HecrmopaH apryMeHT Yy
npusor yBehawa Ap)kaBe Tpeb6a mocMaTpaTH y CBeTJy [JiBa yBuza. [IpBu
je Aa je y ToM ciy4ajy pesieBaHTaH [10KasaTesb BeJUUMHE Jp)KaBe YKyHaH
BAII xoju ce Ha HEHOj TEPUTOPHjU CTBapa, 6yayhu aa oH oapebyje ykynny
KyIOBHY MO, I1a THMe U BeJIMYMHY TPXKHILTA, a He 6pP0j CTaHOBHUKA. Jlpyru
YBUJ, je JaJieKo OGUTHUjU: NMPUBPEJHUM OTBAapambeM 3eMJbe, CJ0OO0JHOM
TProBUHOM U TJIOGAJM3ALHjOM, CBETCKO TPXKHULITE, a He jAoMahe, mocraje
peJjieBaHTHO 3a INpou3Bobaye y MocMaTpaHoj ApxkaBU. Y TOM CMUCIY,
YKOJIMKO Ce 3eMJba NPUBPELHO OTBOPHU U YK/bY4YH Y MehyHapoaHy nogesny
paja, BeJIMUMHA JApXaBe [0CTaje upesjeBaHTHa. EMIIMpHjcKa HCcTpaxuBamba
MOKa3yjy Jia je yIpaBo OTBOPEHOCT NPUBpe/ie K/by4YHa 32 NPUBPESHU PaCT U
HHBO NPOJYKTUBHOCTH Pajia, 1a TUME U PACIo0XKUBOT JOXOTKaA per capita
(Alesina, Spolaore, Wacziarg 2000).° Masie gp:kaBe MOTy Jia HCKOPUCTE
NOTO/HOCTH BEeJIMKOT (CBETCKOT) TPXKUILITA OTBOPeHOLINy CBOjUX NpUBpesa
Y Jla Ha Taj HAYMH KOMIIEH3Yjy OrpaHuyerhe CONCTBeHe BesinynHe. '’

9  YnpaBo cy TO pe3y/ATaTH perpecHOHHX MOZeNa y KOjuMa Cy M BeJHYMHA

JpXaBe U OTBOPEHOCT HeHe NpHUBpeJie GUJIM oGjalmaBajyhe mpoMeHJ/bUBe. Y3
o6e MpoMeH/bUBe 3abesie)KeHe Cy TO3WTHUBHE U CTAaTHCTHYKM 3HayajHe OLeHe
napameTapa, IITO 3HauM Ja yBehamwe ApxaBe U noBeharbe cTeneHa OTBOPEHOCTH
eHe NPUBpeJie Jiesyjy y UCTOM cMepy - noBehaBajy HUBO J0XOTKa per capita v
y6p3aBajy npuBpeJHU pacT.

10 Toj TBpAmM MOXe Ja ce yIyTHM 3aMepKa Ja OHA BaXKH MCK/by4MBO 3a T3B.
pasMeHJbHBe NPOU3BO/E, TO jeCT OHE KOjH MOJJIeXy CIOJ/bHOj TproBUHU. OpeheHn
6poj Mpou3Boja, 360r BUCOKUX TPAHCIOPTHUX WJIM TPAHCAKLHOHUX TPOLIKOBA ¥
OJJHOCY Ha BPeJHOCT NPOU3BO/AA, HUje pa3MeH/bUB Yy MehyHapoAHUM pasMepama
Bel HCK/bY4HBO Ha loMefieM TPXKHIITY, 1a OTBOPEHOCT MPHUBpPe/ie 3a Te IPOU3BOJe
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Jour jegHa morofHOCT yBehawa ApiKaBe JIeXKH y IHUpPewy MOTyhHOCTH 3a
TpaHcdepe Koju MOry Jia UMajy G6s1aroTBopHe edekTe. IHTeppermoHaaHu
TpaHchepy cy GUTHU 360T TOra LITO PasJUYUTH PErHOHM jefiHE ApKaBe,
300r Tora LITO UMAjy pasJUYUTy OPUBPEHY CTPYKTYpy — IITO Ce y BbHUMa
HaJla3e pas/IMYUTe MPHUBpPeJHe rpaHe — MOTY Ja CHOCe GUTHO pas/nyH-
Te IMoc/eAulle eKCTepHUX LI0KoBa. Ha mprMep, peruoHd y KojuMma JOMHU-
HUpa [0/bONpPUBpeJia Kao JeJaTHOCT, y yCJOBUMaA Cyllle WM NaJa LieHa
N0/bONPUBPEJHUX IPOM3BOAA HA CBETCKOM TPXKULITY, MOTYy Y TaKBUM
cly4yajeBUMa Ja IpUMajy TpaHcdepe cpefcTaBa IMPUKYIJbEHHUX MOpe3H-
Ma 0Jf OCTa/IUX PervoHa Te ApXKaBe, IIa Ce TaKBa BpcTa TpaHcdepa y JiH-
TepaTypu Ha3uMBa peruoHaysHO ,ocurypame” (Alesina, Spolaore 2003, 4).
YKOJIMKO, HacynpoT ToMe, Johe [0 HarJor CKOKa lLieHa M0JbONpUBPeAHUX
NpOU3BO/a HA CBETCKOM TPKUILTY, MIa TUMe M noBehamka MOPECcKHUx Npu-
X0/la ¥ TMOJbONPHUBPEAHUM PEerHOHUMA, IOPeCKH 06BE3HHULU U3 TUX peruo-
Ha Mory ja ¢uHaHcUpajy TpaHcdepe ApyruM perMoHrMa Te 3eMsbe. Uako,
TEOPHjCKU MOCMATPaHO, HUje CIOPHO Ja TAaKBO OCUTyparbe MoXe JAa 6yze
0/l KOPUCTU APKaBU, OJHOCHO HeHOj NPUBPEAH U CTAaHOBHHUIIMMA, Tpeba
MMaTH y BUAY Ja CTAJHU UHTEPPEruoHaJHU TpaHcdepH Y jeJHOM cMepy,
o 6oraTujux (pa3BUjeHUjUX) Ka CHPOMALIHUjUM (Mame pa3BUjeHUM) pe-
rMOHMMA, MOTY 6UTH KOHTPANpPOAYKTHUBHH, KAKO ¥ €KOHOMCKOM, TaKo U y
HOJIUTUYKOM CMUCJIY, HAPOUMUTO y YCIOBUMA HUCKOT HUBOA COJIUJAPHOCTHU
y jeiHOj 3eMJbU.

Hctu Hanazu o TpaHchepruMa, OJHOCHO MPepacIo/iesiy 10X0TKa BaXKe U y
c/y4ajy UHTepliepcoHaIHUX TpaHcdepa (mocpefcTBOM OyiieTa) off 60raTux
Ka cupoMallHuMa. YBehaweM JpkaBe noBehaBa ce M MOTeHIMjasl 3a TaK-
BY BpcTy TpaHcdepa (Alesina, Spolaore 2003, 4). He cnopehu Taj aprymeHT,
NHTameE je Y K0joj MEPH je OBJie ped 0 MOr0JHOCTH U 360T Yera 64, Ha4eJaHo
MIOCMaTpPaHO, yMaleHa UHTepPIepCoOHaJHa eKOHOMCKA HejeJHAKOCT /10 Koje
60U TakBU TpaHchepH J0BeJH, YKOJIUKO Cy MPUCUIHY, 6Gua Jobpa ca cTa-
HOBMIILITA IPYIITBEHOT GJaroctama. lllTaBuiie, BUCOKO OnlOpe3uBame O6ora-
THUX, KAK0 OU MPUKYIJbeHa cpeAcTBa oMoryhuia TpaHchepe CHpOMAILHUM,
Y caMu 6e3yCJIOBHU TpaHChepH KOju ce Tako GUHAHCHUPAjy, CTBAPajy Jiole
NOJCTUIIAjE, U ca je/iHe U ca JIpyre CTpaHe — MOACTHIAje KOjU yMamwyjy Mpo-
JYKTUBHOCTHU W jeAHUX (60oraTtux) U Apyrux (cupomaniHux). MckasuBame

HUje of 3Ha4aja. MehyTuM, Tpeb6a UMaTH y BUAY [ia yIPaBO U3 HaBeJleHUX pasJiora
(TpaHCIOPTHHU M TPAaHCAKI[MOHU TPOIIKOBH) MHOTH MMPOU3BO/U HUCY pa3MeH/bUBH
Ha HAI[MOHAJTHOM HEro UCK/bYYMBO Ha JIOKAJTHOM TPXKHUIITY — je3UKOM eKOHOMCKe
aHa/M3e IpaBa KOHKYpeHLHje PeYeHo, PeJIeBaHTHO reorpapCcKo TPXKHUILTE UM je
YCKO — IIa je 3a Ty BPCTy NPOM3BOAA U BeJHUMHA Jp)KaBe HpesieBaHTHA. Y HEKUM
C/ly4ajeBUMa, peJIeBAHTHO reorpadCKo TPXKHUIUTE Ce MepPH KPYroM HpeYHHKa Of
HEKOJIMKO CTOTHHA MeTapa.
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cosmaapHocTy usMehy rpabhana, cosmjapHOCTH 60raTUX ca CUPOMAIIHUM
NojeAMHLMMA, YKOJIMKO je IIPUCUJIHO, UMa CBOje rpaHuLe. Ctora u oBaj ap-
ryMeHT y npusor yBehama AprkaBe, Mox/Ja joi y Behoj Mepu Hero npeTxo/-
HH, Tpeba NPUXBATUTH Ca pe3epPBOM.

Kaza ce carsefajy cBu aprymeHTH y npuJjor yBehamwa JpkaBe, YHHHU Ce
Jla Cy HajyBepJ/bUBUjU OHU KOjU je 0JJHOCE Ha eKOHOMHUjy 06UMa y MpyKamwby
jaBHOr mo6pa. To je, mo cBeMy cynehu, HajBaKHUjU apryMeHT y HPHJIOT
yBehamwa JpkaBe ca CTAaHOBMIUTA €KOHOMCKOT Mojiejla HbeHe ONTHUMasHe
BeJIMYMHE.

2.2. TpowkoBH yBehata ApxaBe

Ykosnko 61 yBehame pxaBe JJOHOCUJIO CaMO NMOTOJHOCTH, OHJla 6 CBa-
Ka Jip>kaBa MMaJla EKOHOMCKe NO/CTHLaje Jja HenpecTaHo yBehaBa cBojy Be-
JINYMHY. PaBHOTeXXHa BeJIMYMHA ApkaBe 6usa 6u, Taja, Hajseha mMoryha u,
y TOM CJIy4ajy, ONTUMaJHO OU OGUJIO JIa je 11e0 CBET caJipXKaH caMo Y jeZiHOj
jeAJMHOj Jp>KaBU.

OuursesHo je, MehyTHM, 1a TaKBO PaBHOTEXKHO pellere HUje 3abesexe-
HO, HUTH je Ha BUAMKY. HampoTuB, y nocieAmUX CTOTUHAK I'OAWHA, Helpe-
cTaHo ce yBehaBa 6poj Ap:KaBa, LITO 3HAYH /1A Ce, [UHAMUYKU OCMAaTPaHO,
yMamyje BbUXoBa BeJHyrMHa. O4MI/IeIHO je Jla MOCToje Ba/baHU Pa3Jso3u 3a
TaKBO yMarbele, Majla HUje HEMHHOBHO Jla Cy €KOHOMCKH PasJjo3u OUIU
npecyauu.!! CTora ce mocras/ba MUTak€E KOjU CYy TO YUHHUOIH YHUje AejCTBO
noBehaBa TpolKoBe yBehamwa JpKaBe.

Kao u cnyuajy npenyseha, yBehawe ap:xaBe noBehaBa TpoIIKOBe KOOp-
JAVHaLMje, TO jecT, y CJyd4ajy JAp:KaBe, aJMUHUCTPAaTUBHE TPOLIKOBE
yIlpaB/bama LieJJMHOM. Taj Haja3 HUje CIOpaH, a/ld HUje HAjBXKHUjH, a 3a
aHa/IM3y BeJIMYMHe Jp)KaBe IOTOBO Ja je TpUBUjasaaH. JlaseKko je BaxkHUje
TO mITO NoBehawkeM JipKaBe BeoMa BEpPOBATHO, y HajseheM 6pojy ciydajeBa,
pacTe XeTeporeHOCT HEeHOT CTAaHOBHHUILUTBA, U TO KYJITYpHa XeTEPOTEHOCT,
Kao MOoC/JeIMlla eTHUYKe, jesudKe M KOHQpecHOHa/IHe XeTeporeHoCTH.!?

11 ypehame Gpoja ApraBa, OJHOCHO yMaHekhe BUXOBe BeluunHe ¥ XX BeKy 610
je y HajBehoj Mepu mocieAuna nporeca JeKoJ0OHU3alMje, a EKOHOMCKH PasJosy,
60/be pedeHO MOTHBH, HUCY GHJIM NPECYAHH 3a Taj MPOLEC, KAKO Ce T0Ka3asao y
autepatypu (Tignor 1998). Pacnaau napcraBa yBekK €y y UCTOPHjU Ouiu npaheHu
HaCTaHKOM HOBHX Ap)KaBa, HAPABHO Matbe BeJMYHHE Off PacnaJHyTOr LapcTBa.

12 lllto ce neduHMCama KyAType THde, y OBOM pajy Ce IOJ THM NOjMOM [IO-
JipasyMeBa ,CKyIll YBepema, BpeJHOCHHUX CyAOBa U mpedepeHIija, Koju Moxe ja
yTHU4Ye Ha [Jby[CKO| MOHAllame, KOjU ce IPEeHOCH COLHUjalHO (He TeHETCKH) U KOju
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KynTypHa xeTeporeHoCT HEMHUHOBHO YCKJIOB/baBa pa3JIMYUTE NpedepeHLnje
CTAaHOBHHMKA JpXkaBe y IOIVIeAy Npy»Xara jaBHOr Jjo6pa. YBehaweM Te xe-
TeporeHocTH nosehaBajy ce pas/iuke y npedepeHiiyjama nojejuHana y mno-
rjefy Inoxes/bHe KOJHYMHE, CTPYKType W IPUPOJe NMOHYAe jaBHOI Ao6pa
(Alesina, Spolaore 2003, 18). [IpBo, npedepeHnyje ce pa3uKyjy y Mnoraeny
oAarosapajyher HuBoa jaBHOr A06pa Koje Ap»kaBa Tpeba Aa npyxu. Jlok ce
HEKH 3aJIaXKy 3a BUCOK HHUBO Te NOHYZAE, Y Kpajioj INHU]jU 33 BUCOK CTelleH
Jip>KaBHe MHTepBeHIYje, APYTH »KeJle HUXKW HUBO, Ta TUME U HUXKU CTeleH
Te UHTepBeHIMje. YakK U [la ce CBU CJIOKe O KOJIMYMHMU NOHY/le jaBHOT J0-
6pa, He Mopajy Aa ce CJI0Xe 0 HheHOoj CTPYKTypH. [loK je 3a Heke, HA MpU-
Mep, 6MTHA HallMOHAJHA OZ0paHa, Kao jaBHO J00po, 3a Jpyre je NpUOpH-
TeT jaBHa 6e36eJHOCT, JOK Tpehu cMaTpajy [a HajBehu Jeo OyieTa Tpeba
Jla 6yje ajonupaH y wKoJacTBo. KOHauHoO, 4ak U Jla ce CBU CJ0Xe Ja je, Ha
IpUMep, HajBaXKHHUje LIKOJICTBO, []a Ce CJOXKe U KOJHUKHU Jileo OyneTa Tpeba
aconupaTH y npykambe TOT jaBHOT 06pa, 0CTaje OTBOPEHO NMUTambe pasJiu-
Ka y npedepeH1jaMa y Nor/eAy WKOJCKUX Nporpama. Jlok cy, Ha npuMep,
HeKHU 3a TO /la BepCcKa HacTaBa He Tpeba Ja 6yJe y LIKOJCKOM Iporpamy,
JpYry TO JONYINTajy, JOK 3a Tpehe oHa Tpeb6a ga 6yae obaBesHa.'® A omiy-
Ka 0 CBUM THM IIMTalkbUMa HEMHUHOBHO je MOJUTHYKA — Y IUTaly je KoJlekK-
TUBHM U3060p — NIa XeTeporeHe npedepeHiiyje 3a jaBHUM J0OPOM OTeXKaBajy
JIOHOIlIethe KOJIEKTUBHUX OJJIYKa, LITO YC/I0B/baBa /iBa HENOBOJ/bHA MCXO0AA.
[IpBY je HeZOBOJbHA IOHYZAA jaBHOI A06pa.'* Jlpyrv HemoBo/baH MCXOJ, je
MOJIMTUYKA HECTAOUIHOCT KOjy M3a3uBa nopemeheH KoJIeKTUBHU U360p V

Kao 3ajeJHUYKH JieJIM HEKU NMOACKyN yHyTap Apywtsa“ (Mokyr, 2017, 8). Uctu ay-
TOp je 6yMKe OfpeAro CBa TPU NIOMEHyTa eJleMeHTa Ky/IType. YBepemwa Cy Bpea-
HOCHO HeyTpajHe (I03UTHBHE) TBpP/be Koje ce OHOCE Ha CBET OKO IOjeJHHILa,
IITO YK/by4dyje NPUPOJHO U MeTapU3UUKO OKpYXKekbe, Kao U ApYLITBEHe OJHOCE.
Hapasbe, BpeIHOCHU CyZ0BU Cy HOPMaTHUBHH CY[OBH O JPYIITBY U APYLITBEHUM
ofHocuMa (Hajuelrhe y gopMu Mopasa WM WjeoJsioruje), a npedpepeHiyje cy Hop-
MaTHBHHU CYAOBU O CTBapHMa I0je[iHI[a, OMYT MOTPOIIbe UJIH APYTUX JUYHUX
cTBapu. Jlakje, KyJTypHa XeTEePOT€HOCT MOJpa3yMeBa XeTEePOTE€HOCT YBepema,
Bpe/IHOCHHUX cyfoBa U npedepeniyja. OBa nociemba BpCTa XeTEPOreHOCTH — XeTe-
poreHocT npedepeHuMja - NOCeGHO je 3Ha4ajHA 32 OBO HCTPAXKUBakbe.

13 Jumuh (2020) yBep/bHBO MOKa3yje KOJHMKO Cy Ay60Ka 61 HeCAarama y Io-
rJiely MpoCBeTHEe IMOJIMTHKE Y jyroc/JIOBEHCKOj Kpa/beBUHH, a Hajseha KoHTpo-
Bep3a je 3abesieXkeHa y MoOIJie[ly LIKOJICKUX Hporpama. YOpaBo ce Yy 3HavajHoj
KOH(}eCHOHaIHOj XeTepOTeHOCTH CTAHOBHUIITBA Te 3eMJbe Ha/la3UJI0 OPEKJ/IO TUX
HecJlarama.

4 Tocpeana eMnupujcka MOTBp/Aa TOT Haslaza MoxXke ce Hahu y pe3yaTaTHMa IIo-
Hy/le jaBHOT 00pa Ha HUBOY aMEpPUYKHX I'PaJloBa, OJHOCHO OMIITHHA, IPU YeMy
je y nuTamwy (pas/in4uTa) pacHa, a TUMe U KYJTYpHA XeTEPOTeHOCT JIOKAJTHHUX
3ajeguuna y CA/l (Alesina, Baqir, Easterly 1999).
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norJiefly Mpy’Kama jaBHOT A06pa, ma TUMe U yBehaHU HOJUTUYKH TPOLIKO-
BU 3eMJbe. YMecCTO Jia ce JpyLITBO 6aBU IUTambHUMa CBOT CBEOGYXBAaTHOT Ha-
IpeTKa, pecypce yaxe Ha MOKPUBake THX TPOLIKoBa.!®

Ho, Tv mo/MTHYKKA TPOLIKOBU He 3aBHCe CaMO OJ KYJITYpHe xeTepore-
HOCTH CTAaHOBHHUIITBA, TO jeCT OJ XeTEPOTEHOCTU NpedepeHIidja 3a jaBHUM
nobpuma. [lutame je U KOIMKO cy Mehyco6HO yaa/beHe Te npedepeHnuje —
npedepeHIyje MojeJUHALIA KOjU MPUMAZAAjy Pa3/IMYUTUM je3UUYKUM, eTHUY-
KUM U KOHpecHOHa/HUM 3ajefHuLaMa. [losapusanyja ApylwiTBa Ipomop-
[[MOHAJIHA je TOj yla/beHOCTH — LITO cy npedepeHuUje yaa/beHUje (mupe
[IOCMAaTPaHO, IITO Cy KYJATYPHH OOpacuy ca CBUM CBOjUM CafApXKajuMa
ya/be€HHUjH), APYUITBO je TMoJlapu3oBaHHUje. BUCOK HUBO KYJTypHe XeTe-
poreHocTu (3acHOBaHe Ha €THHUYKOj, je3UYKOj UM KOHPEeCHOHAJIHOj Xe-
TEPOTEeHOCTH) He MOpa Ja CTBapa BeJIMKe MOJIUTUYKE TPOIIKOBE YKOJIUKO
cy npedepeHLHje, NAaKO PA3JIUYUTE, OJUCKE — YKOJIHKO je HU3aK CTeleH
noJsiapusanyje. HacynmpoT ToMe, BUCOK CTelleH NoJapysalyje, 4ak U y ycjo-
BUMa He TOJIMKO BeJIMKe XeTepOoreHOCTH, MOXe Ja h3a30Be BHUCOKe IOJIU-
TUYKe TPOILIKOBe. Y pa3MaTpamkUMa ONTUMAa/He BeJUYHUHE JIpXKABe, ¥ OBOM
c1y4ajy pasMaTpamHMa TPOLIKoBa yBehama ApiKaBe, CTeleH MoJapr3anyje
ce mocMarpa Kao ersores, 6yayhu Jja ce oH, Ha4eJTHO TOCMAaTPaHo, HE Meba
ca IPOMEHOM BeJIMYKHE JpKaBe, OJHOCHO He 3aBUCH 0J1 Te IpoMeHe.'®

15 HacynpoT ToMe, XeTeporeHocT npedepeHnuja MojejuHALA y TOMIEAy MpH-
BaTHHUX Jo6apa He CTBapa HUKAKBe NOJMTHYKe TPOIIKOBe, 6yayhu Aa ce mpuBat-
Ha J06pa nprubaB/bajy Ha TPXKHULITY, CIOOOAHUM OZJIyKaMa MpoJaBala U Kynana,
[a CTora HeMa IOJIMTUYKUX (KOJIEKTUBHHUX) OAJIyKa — CBAKO je CJ1060JaH Jja Kynu
oHO 1TO Kesu. KoHpecnoHasHa XeTeporeHOCT, Ha NpUMep, CTBapa pasJjiuKe y
npedepeHnmjama gomahuHcTaBa y momieAy mnpexpaMb6eHUX MPOU3BOJA, ald TO
HeMa HUKaKBe MOJIUTUYKe Mocaeule, 6yayhu Aa je ped o NIPUBAaTHUM OJJIyKaMa
noTpomaya U mpousBohaya M CJ0GOAHOM yroBapamwy TpPaHCAKOMja HA TPXKHUIL-
Ty. MehyTuM, y nuTepaTypu ce mojaB/byje Te3a Ja XOMOTeHOCT mpedepeHiHja
nojayaBa Cyko6e y morjiefly NpUBaTHUX Jo6apa 6yayhu Ja MOCTOjU PUBAIUTET Y
notpoiu (Spolaore, Wacziarg 2017). He cniopehu Taj Hanas, Tpe6a yka3aTd Ha
TO /1a je OH UpeJieBaHTaH 3a pa3MaTpakbe ONTHMaJHe BeJIUYHHE [JpPXKaBe jep ce Taj
cyko6 cBogu Ha yBehalwy TpaXkiby 3a MCTHUM NpPOM3BOJMMA U He paspeluaBa ce y
HNOJUTHUYKHUM IIpoliecy Beh c/1060JHUM OJJIyKaMa II0jelHHAllA HA TPXKHILTY, KaKO
Ha CTpaHU TPaXKibe, TaKO Jja CTPaHU MoHyJe, 6yayhu na nmpousBohauu pearyjy Ha
noBehame Tpaxkwe (M paBHOTEXHE IieHe) noBehaweM noHy/ze.

16 To, HapaBHO, He 3HAYM Zja Ce MPHUIMKOM pa3MaTpara KOHKPETHHUX CHTyal[Hja
He MOXe CIeKY/IMCaTH O IPOMEHHU CTelleHa MoJlapu3alyje Npy pasJIuyUuTUM NpaB-
LMMa mupema ofpeheHe aApxxase. OHJZA ce f0/1a3H A0 Npo6seMa Mepera CTeleHa
noJsiapu3anuje. JJUpeKTHO Mepere Tpeba Jja ce 3aCHMBA Ha MCIUTHUBAKY jaBHOT
MHbera U TO YIIUTHUIIMMA Y KOjUMa ce Hasla3e BeoMa Npelu3Ho AedUuHUcaHa Crel-
nduyHa nuTama o npedepeHuHjaMa y Norsiesy Nnpykawa jaBHor Aob6pa. TakBu
YIOUTHHULY He TI0CTOje Hero ce, ¥ TO OJCKOpa, KOPUCTe CaMO TeHepaJHU YIUTHULU
0 BpeJJHOCTHMa Koje INojeJIMHLH, NPUNaAHULU ojpeDheHe 3ajefHUIIE NPUXBATA]Y,
nonyT aHkeTte World Value Survey, koja je 3anouesia 1981. rogune. Mako je y sure-
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Ha TeopujckoM IJIaHy, 3aHUMJbHBO je MUTalbe XeTEPOTeHOCTH Ipede-
peHLMja mojeArHAalAa KOjU NMpUIAZajy UCTOj €THUYKO], je3SUYKO] UJU KOH-
decronannoj 3ajequunu.l’ Teopuja onTUMaHe BeJUYUHE Jp)KaBe 3aCHU-
Ba Ce Ha MpeTIIOCTaBLMU Jia Cy Te rpylie NOTIYHO XOMOreHe ca CTAHOBULITA
npedepeHidja y norjeay jaBHOr Ao6pa. Mako Ta mpeTnocTaBKa, HapaBHO,
npeJCcTaB/ba OZCTyIake Ofi CTBAPHOCTH,'® TO HuUje pesieBaHTHO ca CTaHO-
BUIITA CaMOT Mo/ieJla ONITUMaJIHE BeJIMUMHe ApKaBe, 6yayhu Jla myka mpo-
MeHa BeJIMYMHE Jip>KaBe He J0BOJU [0 NPOMEHE CTeleHe XeTepOreHOCTH
y OKBHUPY IOjelUHAYHEe eTHUYKe, je3u4YKe WU KOHPeCHUOHaJIHe 3ajeTHULle
- Ta XeTepOreHocCT je ersoreHa.'®

BHCOKH MOJHUTUYKU TPOLIKOBH JOHOIIEeHha KOJIEKTUBHUX OAJIYKaA Yy IIO-
rineny jaBHOF A06pa Yy yCJIOBHUMA BEJIMKE XeTepPOreHOCTH HCKaSyjy Cce U, Kako
je Beh HAllOMEHYTO, Ka0 CTa/JIHA MIOJIUTUYKA HECTa6UJHOCT Te ApPXKaBe, IoHe-
KaJ Ha UBULIU FpahaHCKOF paTa -y HEKUM cny!{ajeBHMa Ce Ta UBHUIlAd U npel')e

patypu (Fearon 2003) npezaJiockeHa yJja/beHOCT je3MKa Kao NMOCPeSHU MOKa3aTesb
[10J1JapM30BAHOCTH Pa3/IMYUTHX 3ajeJHULA, TELIKO je BUJETH YBeP/bHUBY OCHOBY 3a
TaKaB I10Ka3aTesb.

17 Jlako je yCTaHOBMTH [a M HEKO MPHIAZA HCTOj KOH(ECHOHANHO] 3ajeAHHUIH,
aJlv je HELITO TeXe, 300T pa3J/iMKa y pa3BHjeHOCTH ocehaja HalMoOHa/NHe NpUNaj-
HOCTHU u3MeDy pas/IMuuTHX 3ajeJHULA, OJPEJUTH KOjOj eTHUYKO] 3ajeIHUIH HEKO
npunaza (Fearon, 2003), 1ok ce HajBehu npo6eMH Te BPCTe jaB/bajy Kaja Tpeba
YCTAaHOBUTH KO NPUIAJA KOjoj je3nuKoj 3ajeHUIY, 6yaAyhu a mocToje BeoMa Cpoj-
HH je3uny, usMebhy ocrajor, 360or Tora LITO Ce YECTO UCTH je3UK U3 MOJUTHUKHUX
pasJjiora pasJIMYATO Ha3WBa, TAKO Jia Ce NOCTaB/ba NUTame Ja JIK je KPUTEPHUjyM
JIMHTBUCTUYKe JudepeHLMjaldje TojeIMHAYHU je3UK WJIM MOpoJvLa je3uKa
(Desmet, Ortufio-Ortin, Wacziarg 2017). HapaBHO, K/by4HO NMUTamlme je Ja JU ce
OHM KOjU NpUNa/Jajy ABeMa je3UYKUM 3ajeiHMLIaMa Ge3 Behux mpobieMa pasymejy
nsMeby cebe, TO jecT JlakO KOMyHULIMPAjy. YKOJUKO je TO TaKO, OHJA NMPUNajajy
WCTOj je3W4Koj 3ajegHuni. Ho, 3a oroBop Ha TO NMUTamke NMOTPEGHO je JeTabHO
HCTpaXKMBake CBAKOT MOjeJMHAYHOTr CJIy4aja, IITO Npu nocrojehem 6pojy je3uka y
CBETY HUje pea/lMCTUYHA ONLyja.

18 o noTBphyjy m emnupwujcka ucrpaxuBama (Desmet, Ortufio-Ortin, Wacziarg,
2017) 3acHOBaHa Ha NoOJALMMa M3 aHKeTa JbYAU KOjU NPUNAJAQjy pasIvyH-
TUM je3MYKHUM, eTHUYKMM U KOHQeCHOHa/HUM 3ajefHHMIIaMa y 76 3eMasba, ajlH
je 3aKk/byd4aK TOI eMIIMPHjCKOT MCTPa)KMBama Ja INpPUNaJHOCTH crnelrdUYHO]
3ajeiHUIIM Y BEJIMKOj MepU MNak ofpehyje KyaTypHHU o6pasal nojeiMHLA, OJHOCHO
werose npedepeHlyje y norjiely npyxara jaBHor Jo6pa.

19 Ta TBpAma ce OJHOCH Ha KpaTak POK, OJHOCHO Ha aATePHaTHBHE Jp)KaBHe
rpaHule NOoCMaTpaHe y je/IHOM TPeHYTKY. PEUHHKOM eKOHOMCKe HayKe, y IUTaY
je koMnapaTHBHa cTaTvka. Ha Beoma ayru pok mocmaTpaHo, MehyTuM, Tpeba Jo-
nycTutu MoryhHocT Jja cy npedepeHLMje eHJ0TeHe U Jia ce OHe y oapeheHoj Mepu
Memajy y BpeMeHy. [IpebepeHuuje ce rpajie/Memajy y jeiHOM APYIITBY, OLHOCHO
Zip>aBy, y Mehyco6HOj MHTepaKLHj1 U3Mel)y pas/JMYUTUX €eTHUYKHUX, je3UYKUX UJIH
KOHQeCHOHa/IHUX 33ajeJHULIA, Y OKBUPY jeJMHCTBeHUX (POpMaTHUX) HHCTUTYLH]a,
na crora He Tpe6a MCK/byYUTH MOTYNHOCT HUXOBe KOHBepreHIHje Ha Ayrd pOK,
Makap y ogpeheHoj mepu.
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- IITO CTBAapa HEMOBOJLHO MOCJOBHO OKPYXKeke 3a UHBeCTUpambe 6yayhu ga
ce yMamyjy 0O4eKMBaHU IPUHOCH 07 yJ1arama. [1o1To cy MHBeCTULH]e je/JlaH
0/l OCHOBHUX M3BOpa NPUBPEJHOT pacTa, OBUM je WJeHTHUPUKOBAH NPBU
MexaHH3aM KOjuM yBehame XeTeporeHOCTH Koje ce JieliaBa ca nopehamwem
Jip>KaBe y3pOKyje ycropaBarbe NpUBPeAHOT pacTa. McTH MeXxaHM3aM BaXH
Y 3a MHOBalMje - yBehaHa HEU3BECHOCT y MOCJIOBHOM OKpYXemy, 6yayhu
Jla yMamwyje O4eKMBaHe NPUHOCe, YMamyje U MOACTULAje 3a UHOBALHje, TO
jecT 3a pacnpocTpaweHO IpUXBaTarkbe HOBe TEXHOJIOTH]e, joll jelaH U3BOp
npuBpeAHOr pacta. OcTaju MexaHU3MHU KOjU YTHUYY Ha TAaKBO yCIIOpaBake
NPUBPEAHOT pacTa, NOHEKA/, U HerOBO 3ayCTaBJ/bakbe UM HA3a/|0BabE, Be-
3aHMU Cy 3a Ap>KaBHe NOJIMTHKe, KOje, Y CTBApH, NpeJCTaB/bajy jaBHO J00pO
Y YKOJIUKO INOCTOjU BeJIMKa XeTeporeHoCT npedepeHliHja, TpaxKeme KOM-
NPOMHCHOT pellea WY, jolll Tope, pellema JpKaBHUX MOJUTHKA Koja ce
3aCHMBAjy Ha Tparamwy 3a peHTOM, TO jeCT Ha Npepaclo/e/iy Ka caMo je/IHOj
eTHUYKOj, je3UYKO0j UM KOHPECHOHATHO]j 3aje JHUIIM, HAa TOM ILJIaHy MOXKe Jja
Jl0BeJle 10 APXKaBHUX MOJIMTHKA KOje He NoroAyjy eGUKaCHUM eKOHOMCKUM
MCXOJJMMa U MOTKOMNAaBajy NMPUBPeJHU pacT 3eMJbe. 360T Tora ce, Ha NpH-
Mepy adpHUUYKHX 3eMasba, eMIUpUjcku nokasaso (Easterly, Levine 1997) na
3eMJbe ¥ KOjUMa IOCTOjU BeJIMKA KYJTYpPHA XeTePOreHOCT 3HAaTHO 3a0CTajy
3a peJIaTUBHO XOMOTe€HUM 3eM/baMa y JUHAaMHULM NPUBPESHOr pacTa, TO
jecT Jja cy UM cTolle IPUBPEJHOT pacTa HUXKe Hero LTo 64 GuJie Ja je Mamba
KyJITypHa XeTeporeHocT. To Huje, moKasaso ce, Mocjae/MLa HUXOBOT reo-
rpadckor noJsoxaja Beh Jiomux JpKaBHUX MOJIMTHKA, Koje He 06e36ehyjy
Jlo6pO IIKOJICTBO (IIa TMMe HU OATOBapajyhu HUBO JbYACKOr KamuTasa),
Jl00po pasBHjeH M CBMMa IpUCTyNnayaH (pUHAHCHjCKHU CHUCTEM, KOjUM OH
ce oMmoryhuno ¢uHaHCUpawe HWHBECTUIIMOHUX (TOCJOBHMX) IOAYXBaTa,
HaMehy orpaHuyema y CII0O/bHOj TPrOBMHU U IIOCE0Baby CTpaHe BaJyTe,
y3 aJAMHHUCTPATUBHY KOHTPOJIy [EBU3HOT KypcCa, a y3 TO U He IpyXKajy
JI0BOJbHE jaBHe MHBECTHLMje y U3rpajiiby U ofrosapajyhe ofpxaBarme HUH-
dpactpykrype. CBe To, y3 CaZiejcTBO JpPYrUX YMHUIALQA, Yy3POKYyje IpUBpe]-
Hy CTarHalyjy 4 Ha3aZoBake adppUYKUX ApKaBa, 6apeM BehuHe WbUX, y
OAIHOCY Ha ocTaJie 3eMJbe cBeTa.’

20 OcHOBHHM y3pOK TaKBHX JpXKAaBHHUX MOJHTHKA jeCTe HUXOBA YCMEPEHOCT 3a
Tparawe 3a PeHTOM, PajM INpepacnojesie Y KOPUCT OHe je3uuKe, eTHUYKe WU
KoHdecHOHa/IHe 3ajejHUIle Koja je HA BJIACTH, OJHOCHO Koja oaJjydyjyhe yTuye
Ha dopMynucame ApKaBHUX MOJUTHKA, @ Ha IITETY OCTa/IUX 3ajefHuLa (Easterly,
Levine 1997). Ha npuMep, caMo OHM KOjH NIPUNA/iajy BIaAajyhoj 3ajeAHULIM MOTY Jia
ce 6aBe CII0JbHOM TPTOBUHOM WJIM UMajy MPUCTYII CTPAHOj BAJIYTH 110 noBJaltheHoM
Kypcy. TakBOM MOJIUTUYKOM KOHCTEJIALIKjOM MOTKOMNAaBa Ce U KBaJIUTET JAPXKaBHUX
YCTaHOBA, HAJJIEXKHUX 3a CIpoBoherme MOJMTHKA — T3B. JIOLIA BJaJaBUHA (€HIVL
poor governance) - ITO yCJI0B/baBa BUCOK HUBO Kopynuuje. EMnupujcku ce noka-
3aJ0 y cy4ajy appudkux 3eMasba (Mauro, 1995) na ce noBehameM KysnTypHe XeTe-
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Tome Tpeba fozxaTy u nuTame TpaHchepa n3Mehy mojegunHana, Kojuma
ce MCKa3yje COJUAAPHOCT. YoOHU4ajeHo je Aa Hajjadyu ocehaj cosmgapHOCTH
nocroju u3Mehy OHUX KOjU MpuUIajajy UCTOj 3ajeAHUIH, 6e3 063upa Ha TO
Jla JI je Ta 3ajeJHMIA eTHUYKA, je3nYKa WM KoHdecwoHasHa. HbuxoBa
CIpPeMHOCT 3a NpUxXBaTamwe TpaHcdepa y OKBUPY UCTe 3ajeHULIE JaJIEKO je
Beha Hero usmeby pasnnuuTux 3ajefHuua. Jlok cy obaBesyjyhu, ApaBHU
TpaHcdepu ypeheHu npeko 6yleTa, YKOJUKO CY Y OKBUPY UCTe 3ajeJHULIE Y
CKJaJly Cy ca UCKa3WBambeM COJIMJAPHOCT, 6PaTCTBa, @ YKOJIUKO Cy U3Mehy
pas/IMYUTUX 3ajeJHULIA, NEepUUIIUPaAjy Ce Kao eKCIlJloaTaluja, IJbadyKa U
TOMeE CJIMYHUM KaTeropujama. A cBu rpabaHu jegHe Jp>kaBe Cy paBHOIIPaB-
H{, TaKo Ja y HOJUTHYKOM Mpolecy Tpeba JJOHETH jeJHO3HAYHE OJJyKe
0 MeToAvMa TpaHcdepa U KpUTepHjyMa KOju HEMUHOBHO Tpeba Ja Baxe
3a CBe, HE3aBUCHO O/ TOTa KOjoj eTHUYKOj, je3UYKO0j UM KOHDECHOHAIHO]
3ajefHUIM NpUnazajy. CBe TO cTBapa HOBe MOTeUIKOhe 3a JJOHOIIEHE KO-
JIEKTUBHHX OJJIYKa y MOJHUTUYKOM Ipolecy, a yBehaBa mosnTuyke Tpolu-
KOBE - TPOIIKOBe QYHKLMOHKCAma ApaBe.?!

Hmajyhu y BUAY J1a ce jaBHU NPUXOAH YV OCHOBM CBO/Jle Ha QUHAHCUPAHE
MOHY/le jaBHOT Z06pa ¥ Ha TpaHcdepe, yBehaHa xeTeporeHocT npedepeHIiyja
CTAHOBHUIITBA Be3aHHUX 3a MOHY/Y jaBHOT Jo6pa (cBe youeHe KOMIIOHEH-
Te pasyinka usMehy npedepenunja) u 3a TpaHchepe HEMUHOBHO Y3pPOKYje
noBehamwe pasHOJMKOCTH NpedepeHniyja y NOIey onope3uBama. Jlok cy
jelHU 3a BUILE NOpecKe CTOIe, APYTH Cy 3a HUXKE, 11a Ce U Y TOM IOTJIeSy ¥
MIOJINTHYKOM MPOIECYy MyYHO TPAXKH KOMIPOMKCHO pelee.??

poreHoctu yBehaBa HHBO KOpyHuMje, Ia TUMe U yCIIopaBa NpUBpPeJHU pacT. Bume
0 Y3pO4HO-IIOC/IeJUYHO] Be3U KOpYIIyje U IPUBPeJHOr pacTa BUjeTu y: berosuh
(2007).

21 Tlojeguun Teopujcku mMogenn (Bolton, Roland, 1997) ynpaBo y BHCOKHUM MO-

JIMTUYKUM TPOIIKOBHMMA Mpepacnojesie u3Meby mojejuHana Koju Mmpumajajy pa-
3JIMYUTUM je3WYKUM, €THUYKHUM U KOH}ECHOHA/HUM 3ajeflHALaMa carjefaBajy
pasJiore cemapaTu3Ma, OAHOCHO paclajja XeTeporeHux ApxkaBa. He uyau Hasas
Mo/ieJsia ia HecTaje GUJI0 KaKaB MOJCTHULAj 33 CenapaTh3aM YKOJMKO MOCTOjU CaBp-
IIeHa MOGMJIHOCT CBUX NPOU3BOAHUX ¢akTopa. [loeHTa je ympaBo y ToMe LITO
MOCTOjatbe XETEPOTeHOCTH, OJIHOCHO KYJITYPHO PasHOJIMKHUX 3ajeZiHHIa, He caMo
Jia oHeMoryhaBa caBplleHy MOGUJTHOCT MaKap jeIHOT pou3BojgHor dakTopa (paa-
Ha CHara) Hero cTapa 6apujepe Kojy TaKBy MOOHUJIHOCT OJ|BOJle BeOMa JaJIeKO Of
caBpLIeHe.

22 Camo 3a ce6e mocMaTpaHo, CBaKH MOPECKH 06Be3HUK Mpedepupa HUxe nopecke
CTOIle, TAaKO Aa 6U, IOCMAaTPaHO U30JI0BAHO OJ] jaBHE OTPOLIE, HJealHa IopecKa
cTona 6uJa jeHaKa Hyad. MehyTuM, mopeckd 06BE3HHLU [JOHOCE CBOjY OAJIYKY
0 OINTHMAJIHOj NOPEeCKOj CTONM Ha OCHOBHY IOXeJbHE KOJIMYHMHE IOHY[Ee jaBHOT
Jo6pa, NMOXKeJbHUX HHBOA TpaHCdepa U BeJMYHMHE CONCTBEHEe IPAHUYHE KOpH-
CHOCTH HoBIA (6oraTcTBa). OBO mocje/be, C 063MPOM Ha JOMUHALUjy GeHoMeHa
onajajyhe rpaHMYHe KOPUCHOCTH HOBIA, 3aBUCH 0J] HUBOA JOXOTKA MOjeIMHAYHOT
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CBe HaBe/IeHO MOKa3yje Jja Cy MOJIMTUYKHU M EKOHOMCKH TPOLIKOBH KYJITYp-
He XeTeporeHOCTH 3HA4YajHHU U [Jla UX Tpeba y3eTH y 063Up ¥ pa3MaTparby, Ma-
Kap caMo aKa/leMCKOM, [IMpera rpaHyLa jeiHe p>KaBe, YiMe ce HEMUHOBHO
yBehaBa keHO cTaHOBHUIITBO. LlITo je Beha XeTeporeHoOCT CTAHOBHULITBA, TO
Cy BUIIM MOJMUTHYKH TPOIUKOBU IpYXKarba jaBHOT J06pa, KA0 U MOJUTHYKU
TPOLIKOBY TpaHcdepa, a yIpaBo Cy TO LieHTpaHe TeMe INOJUTHYKOr XKHUBO-
Ta y CBAaKOj 3eMJbH, Y KOMe Ce TpaKe KOHKPETHHU OJrOBOPU Ha KOHKpeTHa
NHTaka 0 HUBOY ONOPE30Bakha, HUBOY, CTPYKTYPH U HAYMHY IPYy’Kakha jaBHOT
Jl06pa ¥ NUTamka 0 0GUMY U KapaKTepy TpaHchep Yy OKBUPY Ap:KaBe.

Huje cnopHo fa je JyrociaBuja off caMoTr CBOT CTBapama 6ujaa KyJaTyp-
HO BeoMa xeTeporeHa japxaBa ([lerpanosuh 1988, 31). Teumko fa ce Moxe
yCIEeIIHO NPOTUBPEYUTH Te3H Jia je Ta XeTepOTreHOCT 6U/la Yy OCHOBHU Y3POK
aKo He CBUX OH/la Makap BehnHe NOJUTHYKUX HeJlaha Kojy cy noTpecaiu Ty
Jip>KaBy U Jia je OHA Ha Kpajy U3a3BaJa beH pacnaf. Ho, Moxe ce oCcTaBUTH
NMTamwe Ja JM je youeHa Ky/JITypHa XeTeporeHoCT Mocaefulia UCK/bYUYHUBO
eTHHUYKe, je3niKe U KOHpecroHa/IHe XeTePOreHOCTH UJIH NTOCTOjH jOII HEKU
YUHUIIAL,

[Tokasano ce Aa, ¥ To 6aw y cay4ajy Xa630yplike MOHapxuje, UHCTUTY-
nuje yTudy Ha kyatypy (Becker et al. 2016), To jecT Aa pa3jMYUTO MH-
CTUTYLIMOHA/JIHO Hacjebe jefHOr HapoJja Moje/beHOr u3MeDhy ApxkaBa ca
pa3/JMYUTUM HHCTUTYLMOHAJHUM OKBUPHMMA, Iipe cBera (OpMaJHUM
VHCTUTYLMjaMa, YCI0OB/baBa pasjuKe y KyJATYypH, UaKO je ped O HCTOj
je3N4KOoj, eTHUYKOj U KOHeCHUOHAJNHO] 3ajeAHULU. EKOHOMCKUM peyHU-
KOM MCKa3aHo, 10Ka3aJio ce Jia KyJITypa HUje ersoreHa Beh /ia Ha by yTU4Ye
MHCTUTYLMOHAIHO OKpY»Keke U J]Ja PACKOJ Y NOJUTUYKUM, EKOHOMCKUM U
NpaBHUM MHCTUTYLMjaMa u3Mely iBe 3eM/be yTUUe Ha KYJITYpHe pasJivke y
HCTOj je3NYKO0j, ETHUYKO] M KOHPECHOHATHO] 3ajeTHULIM HACTakhEeHO] Y TUM
3eMsbaMa.?? Ctora yBu/j, ja je Kyartypa Cpb6a us Cp6uje, T38. CpbujaHana y
peYHHKy Gedyke aAMUHUCTpaIUje KpajeM XIX u modyeTkoMm XX BeKa, Koju Cy
Zyro xxuBesd y OCMaHCKOM LIapCTBY, M IpedyaHcKkux Cpba, Koju cy UBeJHU Y
AycTpoyrapckoj (nmpeyaHCKH KpajeBH), pa3/IMuuTa HUje 6e3 ocHOBe, 6yayhu
Jla cy Cp6u BekoBMMa OUJIM Noje/beHU u3MeDhy ABa japcTBa, 6UTHO pasJiu-
YUTOr MHCTUTYLMOHAJHOr ypehemwa, Kako y moriesy U GpopMaJHUX, TaKO

MOpecKor 0OBE3HHUKA, a He 0/ ’eroBe MPUINAJHOCTH HEKOj eTHUYKO)j, je3UUKOj WU
KOHpecHoHa/HOj 3ajefHULM. CTora ce Ta NocJefba BPCTa XeTepPOreHOCTH — XeTe-
pOreHocT y 60raTcTBy - Hehe BHlIe y3UMaTH y 063Mp y OBOM pafy.

23 ynpaBo je y paHMM pajoBHMMa O OJHOCY MHCTHTYIUHja M KyAType yKa3uBa-
HO Ha JIBOCMEpPHOCT HBUXOBe Be3e U eHJoreHocT Kyatype (Bowles 1998; Alesina,
Giulinano 2015). BeroBuh (20216) pasmMaTpa ¢eHOMEH €HJOTeHOCTH KyJAType U
MelhycoGHe moBpaTHe Be3e UHCTUTYLHjA U KYJATYpe Yy KOHTEKCTY HBHUXOBOT 3Havyaja
3a M3y4yaBame eKOHOMCKe HCTOpHje.
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¥ HedopMaHUX MHCTUTYLMja. MebyTuMm, Taj yBuza HUje of Beher 3Hadaja
3a oBaj pax. [IpBo, nokasaso ce (Putnam 1993; Bauernschuster et al. 2012;
Becker et al. 2016) fa MHCTUTYIMOHAJIHU PAcKOJ, HE3aBUCHO O] TOTra Koja
je IeroBa NpUpo/Ja U Ha KOjH Ce UCTOPHUjCKH MEPHUOJ 0JHOCH,?* yci0B/baBa
NpeBacXoZlHO pas3/iMKe y BepoBalkbHMMa O MOHAWIAKy APYTUX JbYAH, Kao
CaCTaBHOM eJIeMeHTY KyJAType, aJli He U y 3HayajHOj Mepu pasjukKe y
npedepeH1MjaMa, Koje Cy HajOUTHUje ca CTAHOBUILITA UCTPaXKKMBakba TPOIL-
koBa yBehama Ap»aBe. [lpyro, CBM aJiTepHaTUBHU APXKaBOTBOPHU MPOjeKTH
KOjU ce pa3MaTpajy y OBOM pajly NoApasyMeBajy, Makap y oApeheHOM cTe-
neHy, uHTerpanujy T3B. CpbujaHana v npevyaHckux Cpba, ma je oBaj BUJ,
XeTepOTeHOCTH Hen36exaH y CBHM JpPKaBOTBOPHUM pelllelbMMa Koja
noJpasyMeBajy mupemwe Teputopuje KpasmeBune Cpouje us 1914. rogune
Ha 3amaj 1 Ha ceBep.?® He cniopehwu Hasas ga cy Cp6u Kao Hapoj BeKOBUMaA
6WIM noJie/beHH u3Meby JiBa 1IapCTBa, Ja Cy AYro >KUBEJU Y CBETY CaCBUM
pPa3JMYUTUX UHCTUTYLMja, Taj YBU/, jeIHOCTABHO HUje pesieBaHTaH 3a 0BO
HCTpaXXUBame, oyayhu fa 6u u jegHu y apyru Cp6M HEMHUHOBHO 3ajeZiHO
>KMBeJIM Kao CTAHOBHUIY CBaKe 3eMJbe YHje Cy IpaHUIle IOMepeHe Ha 3anaj
Y Ha ceBep y ofHoOCY Ha rpaHule Cp6uje u3 1914. roauHe.

2.3. OnTMMHM3auMja BeJIMUMHE ApXKaBe

Byayhu fja mopacT BeJIMYMHe JipXaBe UCTOBPEMEHO J0BOJHU 10 IpOMeHe
Y MOTOJHOCTH U TPOIIKOBA, OTBapa ce MOryhHocT 3a AedUHUCAe ONTH-
MaJlHe BeJIMUMHE Jip>KaBe — OHe Koja he MaKCMMH30BaTH HETO MOr'0JHOCTH.
Ty upzejy je, y HOBUHCKOM 4JIaHKY, IPBU YT U3HEO jelaH of, Bojehnx ekoHo-
MHCTa AaHaumwue (Barro 1991).

Teopujcku MoJies1 onTHMaJIHE Ap)KaBe 3aCHUBA Ce HAa HEKOJIMKO MPETIo-
CTaBKH.

e ErsoreHocT KyJTypHUX o6pasala, na TUMe U KYJITypHe XeTepore-
HOCTH Ca CTAHOBHUIITA BeJHYMHE Jp)KaBe: Ma KOJIMKa je BeJWYMHA
JipaBe, KyJTYpHHU 00pacli eTHUYKHX, je3UIKUX U KOHPeCHOHATHUX
3ajeHHULIA Ce He MeHbajy.

2% Tpu HaBefeHa eMIUpPHjCKa MCTPaXKMBaka ca FOTOBO MCTOBETHMM Haja3uMa
0 YTUIAjy MHCTUTYLHja Ha KYJTYpy OJHOCE Ce Ha CpeAmOoBeKOoBHY HTanwnjy, Xab-
30ypLIKYy MOHapxHjy U noAesbeHy Hemauky (y XX Beky). OuuriesHa je HOCTOjaHOCT
€HJIOTEHOCTH KYJIType ¥ (MCTOpHjCKOM) BpeMeHY.

25 Tume ce camo yBehaBa XeTeporeHoCT y jeZiHOj eTHUYKOj 3ajeIHUIH — CPIICKOj
- Yy OHOj MepH Y Kojoj ce yBehaBa, a Ta BpcTa XeTepOreHOCTH, KaKo je Beh paHuje
HCKa3aHO y OBOM pa/ly, HHje peJieBaHTHa 3a HeroBe pesyJiTaTe.
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o [losapusanuja npedpepeHiyja pasjiuuUTUX ETHUYKHUX, je3UYKUX U KOH-
decnonanHux 3ajejHULA He Mekba Ce ca IPOMEHOM BeJIMUYMHe Jip>KaBe.

e [locToju myHa KyJATypHa XOMOIEHOCT, YKJ/by4dyjyhu mnpedepeHLUje
nojefiMHaLA y MOIJIEJy jaBHOT A06pa, y OKBUPY UCTUX €THUYKHUX, je-
3UYKHX U KOH$eCHOHa/IHUX 3ajeJHHLA.

e 3anemapyjy ce pasiuke usMehy 3emasba y norjesy MoryhHocTu npu-
JarohaBama KyJTYpPHO] XeTEpPOreHOCTH, OJHOCHO OCIOCOG/bEHOCTH
3eMaJjba /3, 0AroBapajyhuM NOJUTHYKUM UHCTHUTYLMjaMa U KyJTypOM
HNOJIUTHYKE eJIUTe UM OGUpayKor TeJsa, y6Jiaxke HEIIOBOJbHA JlejCTBA Te
XeTeporeHOCTH.

Y Mogesy 3aCHOBaHOM Ha THUM NPETHOCTAaBKaMa, ONTHMaJHAa BeJHMYMHA
Jip>KaBe, BeJIMYMHA NPU KOjOj Cy MAaKCUMH30BaHe HETO NOTOAHOCTH, [Jie-
duHMIIe Kao OHA BeJMYMHA NPU KOjoj Cy U3jeJHAa4YeHU IPaHUYHE KOPHUCTU
(morofHOCTH) OJf IOpacTa Jip>KaBe ycjae[| AejcTBa eEKOHOMUje 060MMa U rpa-
HUYHU TPOLIKOBU TOT HopacTa ycjaef yBehamwa Ky/JITypHe XeTepOreHOCTH.
[ToTpebaH U AOBOJbAH YCJIOB 3a IOCTOjalbe ONTHMyMa je KOHBepreHIuja
(omazajyhux) rpaHUYHUX NOTrOAHOCTU U (pacTyhux) rpaHUYHUX TPOILIKOBA,
Koja omoryhaBa Jja ce nmpu oipeheHoj BeJIMYMHU Jip»KaBe Te JBe BPEJLHOCTH
usjesHaye.

Teopujckyu Mogzes1 onTUMaJIHE BeJIMYMHE JpKaBe IOTOJHOCTU U TPOLL-
KOBe HheHe BeJIMYMHe pa3MaTpa ca CTaHOBUUITA JAPYLITBEHOT 6JarocTama
3eMJbe, TO jeCT CyMe MHAMBUJAYAJHOI GJlarocTama CTAHOBHUKA Te JpiKa-
Be.”® CXOZHO TOMe, ONTMMa/HAa BeJMYMHA Jp)KaBe je OHa KOjoM ce
MaKCHMHU3yje ApYLITBEHO 6J1aroctame, cxBaheHo Kao cyMa UHAUBUAYATHUX
6J1arocTama CBaKOT CTAHOBHMKA Jp:kaBe. [Ipu ToMe, HOJTUTHUYKU TPOLIKO-
BY, cxBaleHM Kao ONMOPTYHUTETHU TPOLIKOBH, y/a3e y KaJKy/lalujy Kao
CTaBKa Ko0ja yMamyje APYIITBEHO 6J1arocTame. JacHoO je Ja je TeOpHjCKU Mo-
JeJl ONITUMaJIHe BeJIMYUHe p:KaBe HOPMaTUBHU MOZeJl, TO jeCT MoZeJl KOju
MoKa3yje KoJIMKa BeJIMYMHA JIp>KaBe Tpeba Jla Oyae, a Huje MojeJl KOjuM ce
objalImaBa CTBAPHOCT, TO jeCT He MOJce []a OATOBOPHY Ha MUTambe 300T yera
je HeKka Ap:kaBa OHOJIMKA KOJIMKA jecTe. Joll Mambe je Taj MoJes TeOpHjcKa
KOHCTPYKIIMja KOjoM ce objallikhaBa Ap:KaBOTBOpPHU npoiec. llITaBuiue, eko-
HOMCKa TeOopHja TakaB MoJeJ HUje MOHyAUIA.

26 CTpuKTHO MOCMATPaHO, IPeMa MUKPOEKOHOMCKO] TEOPH)H, OZHOCHO TePMHHO-
JIOTUjU eKOHOMHKe 6J1arocTarma, ApPYLITBEHO GJarocrame je cymMa 6/arocrama
noTpouaya (arperaTHU MOTPOILIayeB BHUINAK) M CyMa GJarocrama mpousBohaya
(arperaTHu npousBohadyeB BUIIAK). JeJHOCTABHOCTH pajJiy, y OBOj aHaIU3U ce
3aHeMapyje GJiaroctamwe npousBohaua, 6yayhu a He 3aBUCH 0J] APKaBOTBOPHUX
oJJTyKa, HUTH ITpon3Bohayy Ha BHX MOTY Jja yTUYY.
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Ho, Ha o6ouMa TOr HOPMATHUBHOT TEOPHjCKOT Mojesa Mory ce Gopmy-
JIMCaTH HEeKHU eJIeMeHTH KojuMa 6U ce objallimbaBajia CTBAPHOCT, Y CTBapH
nocrtaBuJe oapeheHe Teopujcke xunortese. HauessHo nocMaTpaHo, ynpaso je
BeJIMYMHA Jp)KaBe KOjOM Ce MaKCHMH3yje JPYIITBEHO GJ1arocTamwe, TO jecT
ONTHMAaJ/IHA BeJIMYMHA JIpXKaBe, OHA HheHa BeJIMYMHA Koja O ce MOCTUIJIA Y
JIEMOKPATCcKOM Tnponecy. OACTynama oJ] TakBe BeJU4HHe GWiIa 64 mocie-
JIUIa HeCaBPIIEHOCTH CaMoOT INpolieca JOHOIIEHka KOJEKTHBHUX OJJIyKa U
HecaBpleHe HTHPOPMHUCAHOCTU OHUX KOjH ¥ HbeMy y4YeCTBYjy.

HacynpoT ToMe, fUKTaTOpa He UHTepecyje APYIITBEHO (JarocTarme, TO
jecT 6slaroctame NoAaHUKa, Beh caMo COICTBEHO, a lheroBa MakcMMHU3alyja
ce CBOJM Ha MaKCMMH3alUjy peHTe KOjy JUKTATOp MOXe Jila ce NMPUCBOjH.
llITo je Beha Agp:kaBa, WwTO je Behu 6poj CTAaHOBHHKA U HhUXOBO 60raTCTBO, TO
je Beha peHTa KOjy OH MOXKe Jja ce MPUCBOju. [lak/ie, HAUeJTHO MOCMATpPaHo,
y H1eTOBOM je Haj6o/beM MHTEpeCY Jia Ap»aBa KojoM BJyaja 6yze wTo Beha.
OcTaje HejacHO Ja JiM U HA KOju Ha4yuH (y Ko0joj PyHKIMOHAIHO] PopMH)
NOPacTOM JpXKaBe pPacTy U TPOILIKOBU NPHCBajaka peHTe U Ja JIU AUKTa-
TOP CHOCU Te TPOLIKOBe. T TPOLIKOBU CBAKAKO IOCTOje, Y KPajH0j JIMHUU
YBEK MX CHOCHU OHAaj KOju MpUCBaja peHTy (yMamyje ce peHTa), Ia ce CTO-
ra Moxke rOBOPUTH Ja AUKTATOp NpPHCBaja HETO PEHTY. Y CBAKOM CJIy4ajy,
He3aBHCHO O OCKYAHOCTH MHOpMaLMja 0 TUM MeXaHHW3MHUMa, pa3bopu-
TO je MPeTNOCTaBUTH [ia je ONTUMa/iHa BeJMYMHA 3eMJ/be Ca CTAaHOBMINITA
JIpYIITBEHOT 6JlarocTama 3HauajHO Maka O] ONTUMaJIHe BeJIMYHHEe 3eMJbe
ca CTAaHOBMIITA NPHUCBajakba PEHTe, TO jeCT ca CTaHOBUILUTA AuKTaTopa. Ca-
MHM THM, YKOJIMKO Ce OJJIyKe O IpaHHIlaMa 3eMJbe JJOHOCe JeMOKPATCKHY,
oHe he ce pas/JIMKOBaTH O ayTOKPATCKH JOHETHUX ofJyka. Ha ocHOBy Ha-
BeJIeHUX TEeOPUjCKUX HaJla3a MOXe Ce NOCTAaBUTHU TeOpHjCcKa XUIoTe3a Ja
JleMOKPaTCKH JJOHeTe OZJIyKe 0 BeJIMYMHMU JIp>KaBe JJ0BOJie /10 MabUX JpKa-
Ba y nopebemwy ca ayTOKpaTCKUM OAJIyYHBamweM, OJHOCHO A0 Beher 6poja
JpraBa Ha IJI06aJHOM HUBOY.?

Hmajyhu cBe To y Buay, 6yayhu aa ce mpocTopHa pacrojesa CTaHOB-
HULITBA U HeroBa CTPYKTYpa, OAHOCHO KYJTYpHAa XeTepOreHOCT y IPOCTO-
py, 3HAaTHO Pas3JMKYjy O[] jeAHOr Kpaja ryiobyca A0 APYror, HEMHHOBHO je Aa

27 Taj Hasa3 je y ckyajy ca HaslazuMa $opMasIHOT Teopujckor mMozesa (Alesina,
Spolarore 1997) na feMmokpaTH3alyja U3a3uBa ceLecujy U yBehamwe 6poja JpkaBa,
TO jeCT yMatbele HhUXOBe BeJMYMHe, U Ja CJ1000[HHUja Clo/bHA TProBUHA, TO jeCT
cMameme bapujepa eKOHOMCKOj capajiu uaMehy JapkaBa, Zjaje ucTe pesyJitare.
HecnopHo je ga je nemokpaTtusanuja Mcroune EBpone y nociegmwoj aenenuju XX
BeKa JioBeJia o pacnaja oapeheHor 6poja BHILIeHALMOHAJHUX Jp)KaBa, IITO MO-
CpeIHO eMIIMPUjCKU NOJp>KaBa pe3y/TaTe HaBeJeHOr MoJesa, TUM Ipe LITO je
JleMOKpaTHU3aLMjy npaTha U cJ1060HMja CIIO/bHA TProBUHA U YK/byYHBabe THX
3eMaJ/ba y CBETCKe eKOHOMCKe TOKOBe, TO jecT y MeyHapo/Hy nojeny paja.
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ONTHUMaJTHA BeJIMYMHA JIpKaBe HUje YHUBep3asHa. lllTaBue, 360r pasinka
y AP>XXaBOTBOPHUM INPOILLECMMa, UCTO Kao U pasyvKa y objunyMa BJaja-
BYMHE U HaYyWHHUMa JOHOUIema OJJlyKa O FpaHULaMa, CTBapHa, NOCTUTHYTa
BeJIMYMHA AP’KaBa HUje YHHUBep3aHa. 300T TOra W MOCTOje Ap’KaBe pasJin-
YHUTe BeJMYHHe, 0, OTpOMHUX, nonyT KuHe u UHAauje, yuje CTAHOBHULITBO
3HA4yajHo MpeJsa3u je[HYy MUJIHjapAy, 4O MUHUjAaTYPHUX, NOMYT NOjeJUHUX
nanuPUIKUX OCTPBCKUX 3eMaJsba.

OCcHOBHM HaJla3u eKOHOMCKe Teopuje oNTUMaJ/He ApxaBe oMoryhaBajy
Tpa)Kerbe ex post oNTHUMaJ/iHe BeJITMYMHe Jp>KaBe CPICKOT HAapoAa, UMajyhu y
BUAY JaTy KyJTYPHY XeTepOTeHOCT CTAHOBHHULITBA KOje je )KUBeJIO Ha peJie-
BaHTHOM reorpagcKoM IpocTopy y BpeMe U360pa Ap>KaBOTBOPHOT pellera
1918. roguHe. [Ipe Hero WITO ce MPUCTYIIU TOj aHAJU3H, Tpeba Pa3MOTpPU-
TH Aa iy ¢y 1918. roguHe 3aucTa nocrojasia ajJiTepHaTUBHA APKaBOTBOPHA
pellera, a aKo jecy HocTojajie aJTepHAaTHUBe YjeJHmbemy jyroCI0BEeHCKUX
HapoAa, Ja JM Cy y HeKHMM OWTHUM NapaMeTpuUMa OHe ca CTaHOBUILUTA
CPIICKOT Hapoja 6u/e nHpepruopHe Yy 0 HOCY Ha OHO Koje je peasi30BaHOo.

3. YJEAUHEWE JYTOCJNIABUJE 1918. TOAUHE: A JIU JE
NOCTOJANIA ANITTEPHATUBA?

CaBpeMeHa cpricka ucTtopuorpaduja ca BeJMKOM CKENCOM U M3BECHUM
HUIOJALITABAbEM IVIeJ]a HA JPKAaBOTBOPHE aJITEPHATUBE jYTrOCIOBEHCKOM
yjenumemny: ,CaBpeMeHo JlaMeHTHUPatbe HaJ MPOMYyIITEeHOM MPUJIHUKOM Ja
HacTtaHe Besmka Cp6uja TelKo je pa3yM/bMBO U3 OHJALIbE MEPCIEKTUBE
u3 Bulne y3poka“ (PamojeBuh 2019, 235). Ctora Tpe6a mpeUCIUTATH ap-
ryMeHTe KOjUMa Ce HUIIOZAllTaBa aJTepHAaTHBA Koja ce HasuBa Besnkom
Cp6ujom (PamojeBuh 2019, 235), maja came rpaHUlle Te ApKaBe HUCY [ie-
¢unHucane.?®

1. UsBan Benuke Cp6uje HEMUHOBHO 6M MOpasiu Aja ocTaHy Behu aesio-
BU CPIICKOT HapoJa.

28 I'panune Benvke CpGuje HUCY JedHHMCAHE HU Y BeOMa 06YXBATHOM 3GOpHH-
Ky pasoBa (Kpectuh, Heguh 2003) HuTu y Tematckoj moHorpaduju ([Tonos 2006)
yInpaBo ca TUM HAcJIOBHUMa. ¥ O0BOM pajy ce usberaBa TepMHH Besnka Cp6uja
jep o3HauaBa HeNpenu3HO JAepUHUCAH MOJUTHYKH INPOjeKaT, OJHOCHO HejacHO
neduHMCaHe rpaHULe Ap)KaBe Koja 6M OMJsa pe3y/aTaT OCTBapeHa TOr MOJUTHY-
Kor npojekrta. lllTaBume, TepmMuH Bennka Cp6uja HOCH KOHTPOBEP3HY MOJATHY-
Ky KoHoTauujy. Mmajyhu y Bugy fAa je oBo akafieMCKH, a He NOJUTUYKU TEKCT, a
Kako 64 Ta JAUCTUHKLHja 6UJIa jacHa, Y Aa/beM TEKCTY yHnoTpeb/baBa ce UCK/bYYHMBO
nspas ,npourpena Cpbuja“
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2. Benmka Cp6uja HUje ofroBapasia CaBe3HUYKOj MOJTUTHUIIH.

3. JegHa MPBEHCTBEHO CpIICKa Jip>KaBa Owja 6W ,yK/bellTeHa“ usMmehy
NMOHMKEHE, a/i Ba3ja aMmbuiuosHe byrapcke, ay6oko o3sojehene
Mabapcke u ymamweHe XpBaTcke Koja 6M mocTajsa JiakK ,IlJIeH
rpab/pbUBUX cycefa‘“.

4. CBM paTHU nobeAHHUIM HACTOjaJU Cy [a LITO BHUIIEe MPOLIUDPE CBOje
rpaHUlLle U OCUTYpajy Behy TepUTOpUjaIHY JJOOUT.

IllTo ce mpBoOr aprymMeHTa TUYe, TBPAbA je yBep/bUBa (HE3aBUCHO O/ He-
NpelM3HOCTH ofpeJiHHULe ,Behn”), a eMIUPHjCKO UCTPaKUBakbe Koje CIeAU
nokasahe KOJMKHU OU Jle0 CPICKOT HapoZa OCTAao M3BaH IpaHMIA CpIICKe
JpXaBe Ja je, yMecTo CTBapaka JyrocjaBuje, ApKaBOTBOPHMU INOAYXBaT
1918. roguHe 610 OKpeHyT npourpeHoj Cp6uju. lllTaBuilue, ymecto npu-
JleBa ,BesIMKa', 63 UKAaKBOT Ipeliu3uparba r'paHuLa, MOTY Ce ex post USBHETH
KOHKpeTHe KBaHTHUKalMje, UMajyhu y BUAY aJTepHAaTUBHO JleGUHHUCAHE
rpaHule npouupeHe Cpb6uje Kao JpKaBOTBOpHOT mpojekTa. Hajasbe, Ha
VCNUTHBabe Te TBPJbe Hacjlakwba Ce TeCTUpalke OCHOBHE XUIIOTe3e OBOT
pajZa, a To je fa ce moBehaweM BeJIMUMHE JpKaBe, TO jeCT 06yXBaTa CPICKOT
HapoJila y MaTU4HO] Ap»aBH, yBehaBa eTHHYKa, je3MYKa U KOHecHoHa-
Ha XeTeporeHOCT Te JpXaBe, AaKJje KyJTypHA XeTeporeHOCT Kao OCHOB-
H{ H3BOP IMOJUTHUYKUX TeH3HWja U pe3yiTyjyhux TpoukoBa. CipoBoheme
Havesa ,cBu CpOuju y jelHO] Ap:KaBU', MpeMa TOj XUIOTE3U, YKOJIUKO ce
NOTBPAY Kao TayHa, 3HA4YM BeJIMKY KyJTYypHY XeTepPOTeHOCT TaKO CTBOpe-
He /ip>kaBe. Y OCHOBH, TO je 6uJa AuseMa NpeJ; KOjoM ce HaJjasuja MOJIH-
TH4Ka esuTa Cpbuje TOr BpeMeHa, NIpUxXBaTaja OHa TO WM He. ,CaBpeMe-
HO JlaMeHTUpamwe" MOoX/Ja UllaK MOXe Jia 6yJe MUPHA, XJaJlHa U Tpe3BeHa
peTpocneKTHUBHA PEKOHCTPYKLHja MPOMYLITEHUX IPUJIMKA U YCTaHOB/bEHE
MOryhux rpeimaka Koje Cy TOM NPUJINUKOM MOYHUHEHE.

TBpamwy fa npouupeHa Cp6uja, yMecTo cTBapamwa JyrocaaBuje, HUje of-
roBapaJia CaBesHHYKOj MOJUTHULU Tpeba y3eTH ca BEJUKOM pe3sepBoM. Ca-
Be3HWYKa MOJIMTHKA, Y OHOj MEPH Y KO0joj je GuJia ycarsalieHa, BeoMa Ayro je
6uJia IPpOTUB CTBapaka jeIMHCTBEHE JIp>KaBe jyrocjoBeHCKUX HapoJa. Huko
0/l CaBe3HWKa HUje pearoBao Ha Huliky fgeksapauujy (foHeTy 7. feneMm6pa
1914. rogune), mTo edpeKTUBHO 3HAYM Ja je HUje moApxkao. [la/bUBUM
yuTamweM ,YeTpHaecT Tayaka“ - mporJsiaca aMepuyKor npejceHuKa Bui-
cona (Woodrow Willson),?® nako ce MOXe YOYUTH IOAPLIKA KOHLEMIHjU
npoumrpene Cp6uje, Koja moapasyMeBa NMOHOBHO ycrnocTaB/bame Cpbuje,

29 Amepuuku mpegcesHuk Buicos je 8. janyapa 1918. roguHe Taj nporaac o6Ha-
ponoBao npex Kourpecom CA/L. https://avalon.law.yale.edu/20th_century/wilson14.
asp, nocaefby npuctyn 3. aBrycra 2023.
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b. berosuh (cTp. 511-565)

ociobahame leHe TepUTOPHje U 00e36ehruBamke leHOT CJI000/HOT U CUTY]-
HOT U3JIacKa Ha MOpe, J0OK Ce Y UCTOM JJOKYMEHTY CJIOBEHCKHUM U CBUM [ py-
MM HapojuMa y AycTpoyrapckoj, Yuje ce ouyBarmbe UMILIMLUTHO NpeABuba,
Hy/Zle cBeoOyxBaTHe MOryhHOCTH 3a ayTOHOMHHU pasBoj. [lakie, ped je o
TOMe [ia Ce TeK IIpU CaMOM Kpajy paTa caBe3HUYKa OJMTHKA IPpOMeHUJIa U
Jla TeK TaZja OHA BHIlle HUje mpeJBUDhasa ONCTaHaK AyCcTpoyrapcke, IITO je
610 MOTpebaH YCJI0B 32 CTBapame 3ajeJHUYKe ApPXKaBe jyrocJIOBeHCKUX Ha-
poAa, na Jia je Tek Taja npuxBaheHo cTBapame JyrocjiaBuje, Koje je cprcka
MOJIMTUYKA eJINTa HelpecTaHo, joml of Humke geksnapanuje, HaTypasa ca-
Besnunuma.3’ OTBopeHO je nuTarme, MehyTUM, Kako 61 CaBe3HHUIU pearo-
BaJIM J1a HUje 6UJI0 TAKBOT eHTY3Hja3Ma Ha CPIICKOj CTPAHH, aJIu je U3BECHO
Jla Cy OHU HUCY NIPMMOpaBaJIu CPIICKY NOJUTUUKY eJIUTY Jia ce onpeziesu 3a
JyrocnaBujy, ofHOCHO Jia ce oapekHe npoiunpeHe Cpbuje, Kako 64 ce MOIJIO
3aKJ/bYYHUTH Ha OCHOBY TBPAIbE jeJHOT 0J] y9IECHUKA IPOTECKHOT GUKTUBHOT
JUjajiora HaBeJleHOI' Ka0 MOTO OBOT YJIaHKa.

TauHa je TBpAa fa 6u npoimupena Cpbuja 6ua yk/belTeHa u3aMehy no-
HIKeHe, ,aJi Ba3Jjja ambuiino3ne byrapcke, Ay6oko o3s0jeheHe Mabhapcke
U yMameHe XpBaTCKe®, aju je JyrocjaBuja MCTO TakKo OWJa YKJ/bENITEHA
usMelhy npBe JiBe 3eMJbe, Koje Cy OuJie He3aJ0BOJbHE JIPKaBHOM I'PAHUILIOM
npeMa JyrocjiaBuju MUCTO OHOJIMKO KOJIMKO 61 6usie He3aJ0BOJbHE I'PaHU-
oM npema npouupeHoj Cp6uju. llITo ce XunoTeTHyKe He3aBUCHEe XpPBATCKe
Jip>kaBe THYe U CIeKy/aluje fa 64 oHa MoCTaja ,JaK IJeH rpab/bUBUX Cy-
ce/ia“, Ma IITa TO 3HAYMJIO, TO OU ce of] cyceZia cBesio Ha UTanujy, momro HU
AycTtpuja Hu Mabapcka, nocse nopasa y [[pBoM cBeTCKOM paTy, HUCY OuJie
y npuannu aa 6yay rpa6seuse.3! OHJIa ce UCTO TaKO CNEKYJIaTUBHO MOXKe
3aK/byYUTH Jia O6U 33JJ0BOJbEHEM HTANMjaHCKUX aMOMIMja HAa HUCTOYHOM

30 YKupojunouh (1983) feTabHO aHANM3MPA IPOMEHe ¥ GPUTAHCKO] TTOMMTHI
npema cTBapamwy JyrociaBuje TokoM IIpBor cBeTckor parta, mpu 4eMy, Ha OCHOBY
JIOKyMeHaTa 6pUTaHCKe AWIJIOMaTHje, jacCHO MoKa3yje Aa Besuka BputaHuja Hu-
KaJla HUje 3aroBapaJia CTBapame JyrociaBuje, a TeK je AekJapayyjoM of 3. jyHa
1918. roauHe caMo ,M3pasusia cariacCHOCT" ca u/jiejoM o yjeaumemwy Cp6a, XpBaTa
u CioBeHala, AakJie AOMYCTHIA /a JyrocjaByja Ullak Moxe Jja ce GopMHpa.

31 OrBopeno nuTame je, MehyTHM, KaKo GH ce XpPBAaTCKA MOJUTHYKA eJMTA KOja
61 BOAMJIA TAaKBY XPBaTCKy Ap»KaBy OJHOCHJIA mpeMa mpoiupeHoj Cp6uju Kao
cyceny. 3aBUCHO Of rpaHuua Takse Cp6uje, 6usie 61 y oapeheHoj Mepu Hapylue-
He aM0OMLMje y NOIVIe[ly OCTBapera XPBAaTCKOT JPXKaBHOT IIpaBa, IITO GM BOJU-
JIO CYNpPOTCTaB/beHUM TEPUTOPHjaJIHUM HHTepecMMa [Bejy 3eMa/ba U Moryhem
He3a/l0BOJbCTBY XPBAaTCKe NMOJUTHYKE eJINTe, HaKo GU OCTBapUBale MPOIIUpPEHe
Cp6uje 1 pacnazioM AycTpoyrapcke 610 OTBOPEH MyT 3a CTBapake XpBaTcke (cyBe-
peHe) aApkaBe. To je, YUHH Ce, MOTao Aa GyAe Behu PU3HUK 110 YCIOCTaB/babe JO6Po-
CyceICKMX OJHOCA HEero cieKy/anyja fAa 61 XpBaTcka rnocraja ,JaK IJeH cycesa“

532 Ananm MNdb 3/2023



MpowmpeHa Cpbuja: Nprnor pasMuLLbakby O anTepHaTUBHOM APXXaBOTBOPHOM pelLuery 13 1918. roguHe

Jagpany y Behoj mepu, (mpomupena) Cp6uja u Utanuja ganeko jakiie Ha-
11e 3ajeJHUYKHY je3uK 0 MehycoOHOj IpaHUIM HETO LITO Cy TO OUJIe V MpU-
JIMIM [1a y9uHe JyrociaBuja u Utanuja.3?

KonauHo, TBp/itha Jia cy ,CBU paTHU NMOOGEAHULU HACTOjasH [..] Aa MWITO
BUIlle MPOLIMpEe CBOje IpaHUIle U OCUTYpajy Behy TepuUTOpHjanHy AOGUT"
Kao apryMeHT y NPUWJIOT CTBapama JyrocjaByje NpejcTaBsba ynoTpedy mo-
3UTHUBHOT, BpeJTHOCHO HEYTPAJIHOT CY/la, OHOT KOjUM ce yTBPDYjy YHbeHULle
(He3aBUCHO o1 TOTa /1a JIW je OH Ta4yaH WM He), Ka0 HOpMaTUBHOT cyza. Um-
IJIMLIUTHO ce yuTasan ynyhyje Ha ciefehu cras: 6yayhu fa cy cBU ocTaau
pajuad To U TO, UCTO TO je Tpebaso Jla paiu U CIpCcKa NOJUTHUYKA eJIUTA.
He camo fa ce uma pasymeBama 3a TO LITO CYy Jpyrd (HABOAHO) YHMHUJIU
HEro ce ¥ ONpPaB/JaBa TO LITO je CPICKA MOJUTHYKA eJUTa YNHUJIA TO UCTO.
Jlornuku, MehyTHUM, Taj apryMeHT HUje MPUXBAT/bUB. TepuTOpUjaTHa JOOUT
cama no ce6u Huje nmpecyaHa Beh O6poj CTaHOBHUKA, U TO Ca CTAaHOBUILUTA
ayTOKPATCKOT BJIaJlapa U HeroBe MOJUTHYKE eJIUTE KOjUM Ce MaKCHMHU3Yje
NOTEeHIMja/IHa peHTa Koja ce g npucBojutu.’? IlltaBuile, TEPUTOPHjaIHO
mupeme GUJIO Koje ApkaBe y EBponu HajBepoBaTHHUje 3Hayu yBeharbe
KYJITYPHE XeTEPOTEHOCTH HEHOI CTAHOBHHUILITBA (YKOJHKO LIMPEHE HHUje
npaheHo Hces/baBawkeM ,HeoAroBapajyher‘ craHoBHUIITBA). To je Haj6osbe
ocetua l[losbcka nocise IlpBor cBeTckor U Ilo/bCKo-pyckor para, Koja je,
PUIIKMM MHUPOBHUM yroBopoM 3akbydeHUM 18. mapTa 1921. roauHe, go-
6uJia BeJUKe TepuTopuje Ha UCTOKY. [loBehawe Ky/nTypHe XeTeporeHoCTH
CTAaHOBHUIITBA Te 3eMJbe M3a3BaJo je BUCOKe MOJUTHUYKE TPOIIKOBE, TaKO
na je mebypaTtHa Ilo/bcka 3aBpuIna Kao JUKTATypa, 6yayhu na je To 6uia
Hajpa36opuTHja OMNIjMja 32 MUHUMMU3ALU]y HAPACJUX MOJUTHYKHUX HECTa-
6usHOCTH U nparehux TpomkoBa (Connelly 2020). Cinyna, Maza He UCTO-
BeTHa CTBap Jorojuja ce ca UtanujoM, Koja je npucajefumbemheM JyKHOT
Tuposa y cBoje CTAHOBHUIITBO YKJ/by4HJia BEJUKY U TEPUTOPHUjaTHO XOMO-
reHy HeMauKy MawUHy. Hecyriacuue, na TuMe ¥ NOJUTUYKU TPOLIKOBH, IO-
BO/IOM CTaTyca HeMauyke MawbuHe y UTanuju Tpajae cy cee fo 1971. rogune,

32 UcTpakrBame HTaJMjaHCKO-jyrOCJOBEHCKUX OfHOca nociae IIpBor cBeTckor
para (PucroBuh, 2021b) Hyau Heke eJleMeHTe 3a TAKBY CIIeKyJIaLUjy y MOjeJUHUM
M3jaBaMa OHHUX KOjy Cy Clajaly y TaJalllkby UTaJIHjaHCKy NOJIMTHYKY €JIUTY, npe
cBera MycosuHuja (Benito Mussolioni) u JJ/AuyHuuja (Gabriele dAnnunzio).

33 Illupeme rpanuIa 3eMsbe pajy fo6Hjara U3/Iacka Ha MOPE CacCBHM je oTpas/ia-
HO Ca CTAaHOBHUILTA HaJla3a EKOHOMCKe HayKe, IIITO je Beh HAOMEHYTO Y OBOM pPaJy,
6ynyhu na ce TakBUM u3Ja3oM (y3 oarosapajyhy o6asny v nprobasbe) oJsakiiaBa
CroJ/bHA TProBHHA U NOCIellyje yK/byYuBame 3eM/be y MehyHapoaHy nmojesy paja.
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KajJia je MOCTUTHYTO KOMIPOMHCHO peniewse.?* Jlaksie, Hayeso ‘sarpabu
KOJIMKO MOXXell' He Mopa YBeK Ja OyZe pa36opyUT HPHUCTYN oApehUBamy
JAP>XaBHUX rpaHULIA.

BepoBaTHO je [ja HajBullle KOHTPOBEP3U y NMOLJeLy aJTepPHAaTUBHUX Jp-
»KaBOTBOPHHUX pelllerba U3a3MBa TyMauyere 3Hadaja JIOHAOHCKOr cnopasy-
Ma (3BaHuuHO: Crnopasym usmebhy ®Ppanuycke, Pycuje, Bennke BpuraHuje
u WUranuje), noTnucaHor y ToMm rpaay 26. anpuia 1915. rogune,’® ynjum
je HaBOAHMM HeNpHXBaTameM IpOMNyIITeHa NMPUJIMKA 3a CTBapame Mpo-
mupene Cp6uje (Mapyuuh, 2018), a ydje ce MOHOBHO pa3MaTpame MOHe-
KaJ| oMaJIoBaXkKaBa U y aKaZieMcKoj>® u y munpoj jaBHocTH.?” 3a pasjiMKy of
jelHOCTpPaHUX, eMOTUBHUX TEKCTOBAa Ca HENPOMHUILI/bEHUM 3aK/bydllUMa,
PaguBojeBuh (2020) Hygu cBeoOyXBaTHY, CMUPEHY U YpPaBHOTEXeHY aHa-
J3y JIOHZIOHCKOT CropasyMa U HeroBux nocieauna.’s

Kaza ce U3 pasMaTpama UCK/byYH CBE OHO LITO He MPUMaZa aKa/leMCKOj
pacnpaBy, A3 ce, 3a IOTpebe aHAJIM3€e y 0BOM 4JIaHKY, 0 JIOHZOHCKOM cropa-
3yMy 3aK/by4UTH caefehe.

[IpBO, HE3aBUCHO OJ, MOTHBA MOTIMCHUIA U TOKA Iperosopa, JIoHA0H-
CKU CIIOpPa3yM HUje NMpeJCTaB/ba0 HUKAKBY MehyHapoJHY MpaBHY o6aBe3y
3eMaJba NMOTNUCHUIIA TpeMa Cp6HUjU U HeHUM MOC/JepaTHUM rpaHuliama. ¥

34 OBum ce, fa He 61 6UMO 3a6yHe, He TBPAH /A je NPOGIEM HEMauyKe MabHHE y
HWranuju y3pok ycrnoHa ¢aummsMa U yCrnocTaB/bamka GalluCTHYKe AUKTATYpe Y TOj
3eMJbH.

35 Mlynu Tekct JIOHZOHCKOT COpAa3yMa Ha eHIJIECKOM je3UKY Y H3BOPHOj popMu
BUZETH Ha: https://archive.org/details/agreementbetween00franrich/mode/2up,
nocjeAmwu npuctyn 3. jysna 2023.

36 [lpumepa pasy, y npukasy Keure MwuiaHa PucroBuha o wuTanujaHcko-
jyrocioBeHckuM ofHocuMa (Pucrosuh, 2021b) ouemyje ce ga OH ,He aj, Kao
LITO TO YUHU BEJIMKHU Jle0 KOPO3UBHE CPIICKe UCTOpUOorpaduje, 32 HEOCTBAPEHUM
JlonpoHckuM yrosopom us 1915.. (Kyseuh 2022, 319).

37 Kao mpuMep TaKBOr OMa/IOBaXKaBaka MOXKE Ce HABECTH HEMOTIHCAH TEKCT
Ha cajty ,Cpbuja faHac” mocraBsbeH 28. okTo6pa 2014. roauHe, Koju je joul yBek
JoctymaH Ha: https://www.sd.rs/clanak/mit-o-londonskom-ugovoru-da-li-nam-je-
nudena-velika-srbija-28-10-2014, nocnenmwu npuctyn 3. jyna 2023.

38 3auumsbUBO je fa JIOHJZOHCKM CTIOpa3yM 610, U3Mely 0CTaor, MpeAMeT XKy4dHe
pacmpaBe o MpeAJIoOry YCTaBHUX aMaHAMaHa Ha [IpaBHOM ¢aKy/ITeTy YHUBep3UTe-
Ta y beorpagy kpajem maprta 1971. rogune. [locieauna Te pacnpase, IpeLyd3Hyje
HBEHOT cajJipiKaja, 6uJa je cyacka 3abpaHa TeMaTcKor 6poja yaconuca AHaau IIpas-
Hoe ¢pakynmema y Beoepady koju je cafprkao ayTOpU30BaHA M3Jlarakba yuecHHUKa
ckyna. Usnarama Koja cy ce 6aBuJa JIOHJOHCKUMM CIIOpPa3yMoOM MOTy ce nmpoHahu
y HaKHaJHO 06jaB/beHOM 3abpameHOM Opojy yacomuca (Bypuh 1971; JankoBuh
1971; CrojanoBuh 1971). Muxauso Bypuh je 1973. roanHe, 360r OHOT LITO je U3pe-
Kao y TOj pacnpaBy, IPaBHOCHAXHO ocyheH Ha ZieBeT Mecely 3aTBopa U ynyheH Ha
H3/pXKaBambe KasHe.
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Kpajw0j TMHUjY, JIOHAOHCKHU CcrIopasyM je NoHUIUTEH Ha [lapuckoj MUpPOBHO]
koHdpepeHuUju 1919. rogrHe U rpanule Mrtanuje - npemMa MUPOBHUM CIIO-
pasyMuMa NOTHNMCAaHUM Ha TOj KOHPEepeHLUjU U KaCHUjUM GuiaTepaJHUM
crnopasymoM ca KpasseBunom CXC, nornucanum y Panany - pasivkoBase
Cy ce 0]l OHUX Koje cy kHUMe 6uJie yTBpheHe. Ho, BesIMKH Jleo UTAIHjaHCKOT
TEPUTOPHjaJIHOT LIMpeka Ha padyH (Taza jow yBek mocrtojehe) AycTpoy-
rapcke 610 je octBapeH Ha [lapuckoj MUPOBHOj KOHEPEHIUjH, ¥ CKIAAY
ca oipesabaMa JIoHJOHCKOT cniopasyMa. Ha nmpumep, NoTIyHo je ocTBapeHo
murpewe Utanuje Ha Jyxkuu Tupoa u Uctpy. [lak/ie, Hako Taj criopa3yM Huje
610 mpaBHO 06aBe3yjyhu, UCIOCTAaBUJIO Ce YaK HU NpeMa Mrtanuju, oH je
CBaKako a0 ofgpeheHN MOJUTHUYKH TOH MOCJepaTHOM ofpehrBamy rpaHu-
1a Ha [lapuckoj MUPOBHO] KOHeEpeHIIUjU.

Jpyro, JIOHJOHCKKM cIIopa3yMoM ce AepUHUIIY caMO IpaHHULie Ha UCTOY-
HOj 00aJ1 JaJ[paHa U Y HeroBOM HermocpeaHOM 3asehy, a He y 1youHu bas-
KaHCKOT noJiyocTpBa. MehyTum, y AedrHUCawy jaZipaHCKUX TPaHULA, U3PU-
4yuTO, 0cuM UTasnuje, Taj crnopasyM Kao NPUMOPCKe 3eMJbe NOMUKe XpBaT-
cky, Cp6ujy u LpnHy 'opy u u3pHuUTO OCTaB/ba JeJiOBE jaZipaHCKe obase
KOju Tpeba Ja MpunajHy TUM 3eMJ/baMa, IPU 4eMY je OZiBOjeHO TpeTHpaH
ceBepHH Jieo obasie (LITO ce OAHOCUIO HAa XPBATCKY), C jeiHE CTPaHe, U IieH-
TpaJIHU U jyKHU Zieo o6asie (Ipu yeMy cy Buay 6uie Cpouja u Lipna l'opa),
c apyre crpane.’® [Ipema Tome, Utanuja ce TUM crnopasymoMm obaBesasa
npema Cp6uju u LipHoj ['opu, nako Te ABe ApkaBe HUCY 6GUJIe TOTHHUCHULLE
cropasyMa, a Hehe npucBajaTy oapeheHe, cnopa3yMoM npenusHo AeduHU-
caHe JleJIOBe UCTOYHE jaZipaHCcKe o6aJsie. cTo Tako, MOTINHUCHUIIE CIopa3yMa
HHUCY ce olpejie/bHUBajie 0 NocjepaTHOj rpaHuly naMehy Cpbuje U meHUX
cycefia Ha 3anajly y AyOUHU TepuTopuje. 360T TOra, jeJHoCTaBHO, JIOHI0H-
CKM CIopa3yM He Tpe6a NpOjeKTOBAaTH Ha IeJIOKyIHe 3anaZiHe I'paHUIle
npourpene Cpb6uje Beh caMo Ha OHE Koje cy Ha 06aJIv JaJjpaHCKOT Mopa U y
EeHOM HelocpeHOM 3aseby.

Tpehe, caBeannuky nonyay Cpbuju us aBrycra 1915. rogune (Antrth 2012,
156-160), kojoM joj ce HyU Aa HaMyCTH Aeo (HUKaKo mesy) MakenoHuje
(Tapamme JyxxHe Cpbuje, a faHalmbe CeBepHe MakejoHUje) U ITOC/Ie paTa TO
no/pydje npenyctu Byrapckoj,y 3ameny 3a reputopujy bocHe u Xepiierosune,

39 3auuM/BUBO je MOMMEbame XpBaTCKe y TeKcTy cnopa3yma. U3 tora He Tpeba
3aK/bYyYUTH Ja je kHMe 6uJIa NpeABUheHa He3aBUCHOCT XpBaTcKe Beh Ja ce caMo
ynyhuBasio Ha XpBaTCKy Kao Ha MOryhH /ieo HeKe Jip>KaBHe 3aje/HULe UM Kao Ha
He3aBUCHY ApXaBy Koja he HacTaTu nocse 3aBplueTka pata. Tpeb6a BOAUTH paydy-
Ha 0 TOMe Jia y BpeMe 3aK/by4uBama JIOHJOHCKOT criopasyMa Huje IocTojaja pe-
IIEeHOCT 3eMa/ba AHTaHTe 3a pa3bujameM AycTpoyrapcke, Kako je Beh HaBeJieHO
y OBOM pajy, U [Jia je Taj ciopasyM, y cTBapH, HajsehuM cBojuM JiesioM, rapaHuyja
ATa/IMjaHCKUX IPaHuLia IpeMa AycTpoyrapckoj.

535



b. berosuh (cTp. 511-565)

Cpema, bauke, bapamwe u CiaBoHHje, Kao u Jena Janmanuje, Tpeba mocMma-
TpaTH y CBeTJly CaBe3HUYKUX Hanopa Aa byrapcky, nonyt Utanuje, yByKy y
pat Ha cTpaHu AHTaHTe, 6apeM Ja je cupede Jia y paT yhe Ha IPOTUBHUYKO]
CTPaHM, a CBe TO MHCIIMPHUCAHO OYrapCKUM TepUTOPUja/IHUM IIpeTeH3HjaMa
npema MakegoHuju. He camo ga je Cpbuja Ty caBe3HUYKY MOHYAY OJ6OU-
JIa, He caMo Jila HUKaJa HUje NoTnMcaH MehyHapoJHM cliopasyM Te BpCTe,
Hero je Masa BepoBaTHoha fJa 6M mocje paTa KOjU je, HA CTpPaHH LeH-
TpasHuX cuia, Byrapcka katactpodanHo usry6una,*® ona morsa sa pavy-
Ha Ha NpoIIMpeme CBoje TepuTopuje. Ho, TakBOM NOHYJOM BJIaCTH CaBe-
3HUYKHUX 3eMaJ/ba Cy [ocjalle jacaH CUTHaJ, aKo HUIITA APYyro, Aa yBaXkaBajy
TepuTopHjasiHe npeteHsuje Cpbuje Ha Bojsoauny u BocHy v »xesby 3a usnia-
3aK Ha Mope, KaJia 6y/ie J0LI0 BpeMe 3a OCJepaTHy NpOMeHy rpaHuna.*!

KoHayHO ¥ BepoBaTHO Haj6UTHHje: JPKaBOTBOPHA MHTara pelllaBaHa
cy Ha [lapuckoj (mocsepaTHOj) MUPOBHOj KOH(depeHIHju, HA OCHOBY HC-
X0/la paTa, TO jecT BOjHMX pe3y/iTaTa/ycrexa KOju Cy HOCTUTHYTH. Y TOM
CMUCJY, K/bYy4YHY 3aCJyTy 3a LIMpeme IpaHUle 3eM/be Ha 3amnaj, U CeBep Of
rpanvna KpasbeBune Cpbuje uMasivd Cy BOjHU ycIecu cpricke Bojcke 1918.
roauHe (Omauuh, 1983; Bjenajan, 2020). 3anagHe rpanuue Kpawesune CXC
Koje cy yTBpheHe Ha Ilapuckoj MUpPOBHOj KOHdepeHIMjU 6e3 TUX ycrnexa
He 6UM 6uJse JocTynHe. PeTpOaKTHUBHO, A Ce 3aK/bYYUTH Jia Cy THU yCHECH
Mor/M Ja GyAy ocHoBa 3a oapehuBamwe oxroBapajyhe 3amajHe U ceBep-
He rpaHulle npoumupeHe Cp6uje fa cprcka MOJUTHYKA eJUTa HUje WHCHU-
cThpasia Ha GopMHUpamy JyrocjiaBdje, TO jeCT Ha yjeAHUHEHY Ca OCTATIUM
jyroc/I0BEHCKMM HapoJMMa Kao JApP>KaBOTBOPHOM peliewy, Beh ce ycpeacpe-
JllJ1a Ha 1Mpee rpaHuna Kpamesune Cpouje.

Crora ce MOXe TIOCTAaBUTH MUTAbE /1A JIY je M0CTojasia o6aBe3a G6UJI0 Koje
BpCTe CPIICKe MOJUTHYKE eJIMTe Jla ce OlpeJie/ld 3a CTBapamwe 3ajeJHUYKe
ApkaBe. HUKO HUMje NPUCUJINO CPICKY MOJUTHUYKY eauTy Ja ce Humkom
JleKJlapanyjoM, HeAyro MocJe IMoYeTKa paTa, o0aBeke Ha CTBapame je-
JIMHCTBEHE jyroc/J0BeHCKe JpKaBe, joll Mame Aa Kpdckom peksapanyjom
cebe 06aBexe Ha CTBapame 3aje/JHUYKe p>KaBe jyrocI0BeHCKUX Hapoja. 3a
COIICTBEHE 3a06J1ye He Tpeba ONTYKMBATH Apyre. A ucropuja je nokasaja
Jla je cpricka NOJIMTHYKA eJMTa yMeJa Jla OACTYNH 0of, ob6aBe3a Koje je mpe-
y3eJia TAKBUM JJOKyMEHTHMaA Ka/ia joj je TO GUJIO Y HEMOCPeAHOM UHTEPECY,

40 Byrapcka je npBa ofj ieHTpaJIHUX CHUJIa KOja je 3aTpaXkusia NpuMupje, epeKTUB-
HO KanuTysupajay [IpBoM CBeTCKOM paty.

41 Bume o Toj MOHYAY ¥ €BOJIYLHjH CTABOBA GPUTAHCKEe AUILIOMATHje MOC/e He-
HoOT ofOujama BUuJeTH y XKuBaguunosuh (1983).
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Kao mTo je HamycTtuia Kpdckom geksapanujom aedpuHUCaHy o6aBe3yjyhy
KBa/IMGHKOBaHY BehMHy NPUJINKOM JOHOLIEHA YCTaBa 3ajeIHUYKe JIpXKaBe
(Mapunkoswuh, 2020).

Takobhe ce MOoxke NOCTAaBUTH NUTAMbE Jla JIU je Haues0 CaMOOIpesie/betba,
jelHO of HadyeJla Ha KOjUMa Ce 3aCHMUBAJIO [lOHOLIewme oJJyKa Ha [lapuckoj
MupoBHOj KoHdepeHnuju (Sharp 2018), Ha 6uI0 KakaB HAauYUH OMeTaJIO
cTBapame npomupere Cpouje. BUTHO je younuTu fia je TOo Hayesio epeKTUBHO
BaXKMJIO 33 Hapo/e 3eMasba I06GEJHULA, a He 3a TopakeHe Hapoje. Mahapu
Cy, Ha IpUMep, OCTaJIM pacejaHu (M AaHac Cy) Y HEKOJIMKO CyCeJHUX 3eMaJba,
a McTo ce ogHocU U Ha Hemue, yk/byuyjyhu u Aycrpujanne.*? Cp6uja je He-
CTMOpHO 6MJIa 3eMJba NoOeJHMIIA U Hauyes0 CaMOooMpe/ie/berba CPICKOr Ha-
poja cBakako 64 GMJIO MPUMEHEHO Ha HAUYMH KOjH je 6MO0 y CKJIJly Ca OHUM
IITO je TPaXKUJIAa CPICKA MOJUTHYKA eJIMTa. A OHA je Tpakuja 3ajeJHUIKY
Jp>aBy - JyrocnaBujy.

Hmajyhu cBe To y BUAY, paZjHa IpeTIOCTaBKa Ha KOjoj ce 3aCHUBA aHa-
JIN3a Koja CJieu jecTe Aa yje[Uibere jyroCJIOBeHCKUX HapoAa Huje OuJa
HeMUHOBHOCT 1918. rogyHe ¥ Jja peTpOCIEKTUBHOM XUIIOTETHUYKOM aHa-
ausoM (eHrJ. counterfactual analysis) Tpe6a pa3MOTPUTH aJTepHATHUBHA
JIp>KaBOTBOPHA pellea — a TO Cy pasJINuuTe BapujaHTe npouupeHe Cpouje
- ¥ BUXO0Be Nocjaejule. 3a Mo4yeTak Te aHaiu3e Tpeba JedHUHUCATH TaKBa
aJITepHAaTHMBHA [IP>)KaBOTBOPHA pellea.

4. AEOUHUCAHE ANTEPHATUBHUX APXXABOTBOPHUX
PELLEHA

WeHTUPUKOBAHO je HEKOJIMKO aJTepHAaTHUBHUX [pPXKAaBOTBOPHHUX pe-
Hmekha U BbUMa Cy NpUAPYXKeHa joul Tpu peuiewa: KpasbeBuHa Cpbuja npe
noveTka [IpBor 6askaHcKor parta, motoM KpaseBuHa Cpbuja mpe modeTKa
[IpBor cBeTCKOr paTa U OCTBapeHO JpXaBOTBOPHO pellewe: Kpa/beBHHa
Cpb6a, XpBaTta u CioBeHana. CTora ce y eMNMpHjCKOj aHAIM3HU Koja CJeLU
KopucTe cjefieha ApxKaBOTBOPHA pelLlema:

¢ KpaspeBuHa Cp6uja nmpe 6a/kaHCKUX paToBa: Cpouja uz 1912. rogune
(mpeTkyMaHoBcka Cpbuja);

42 Bepcajcku MMpOBHM cropasyMm edeKTHBHO 3aGpamyje yjegurmeme Hemau-
ke U Ayctpuje, 6yayhu fa je yianom 80 Tor cnopasyma npejBubheHO Ja 3a Tak-
BO yjeJiMbee CaIJIaCHOCT MOpajy Aa Jajy CBe 3eMJ/be NOTIHCHHLE TOrI Cropa-
3yma. OcuM ToOra, 3HayajHa HeMaykKa MamwbHMHa ocTasla je Ja KHUBU y I[losbckoj,
YexocsoBaukoj ¥ UTanujy, HacJolmbeHa Ha HeEMadKy, OAHOCHO ayCTPUjCKy IPaHULY.
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o KpaspeBuna Cp6uja nmocsie 6aikaHCKUX paToBa: Cpouja us 1914. rogu-
He (mocTkyMaHoBcKa Cp6wuja);

e mnpouurpeHa Cp6uja I: KpasmeBuHu Cpbuju mpujozaTta cy noapydja
Koja cy ce caMa npucajeJuHuIa y HoBeMopy 1918. rogune (LpHa l'opa,
banat, bauka u bapamwa - npucajeaumbeHy KpajeBu);

e mnpouurpeHa Cp6uja II: npoumrpeHoj Cpbuju I npugonara je nesna bocna
u XepleroBruHa (IpucajejutbeHU KpajeBy, y3 bUX U 1iesa bocHa);

e mnpouupeHa Cp6uja III: npoumrpenoj Cpbuju Il npugonate cy TepUTO-
pyje Koje cy MorIJie Aa joj npunajHy Ha OCHOBY JIOHAOHCKOT cropasy-
Ma u3 1915. roguHe (soHmoHCKa Cpbuja);

e mnpowrpeHa Cp6uja IV: Teputopuja Cpbuje Ha OCHOBY aMITyTalOHE
JIMHUje KOjy je Kpa/b Asnekcanzgap [ npeasoxuo y jeto 1928. rogune
(amnyTanuoHa JiMHUja);

e mpomupeHa Cp6uja V: Tteputopuja CpOuje mpeMa rpaHUIM Koja je
npezJioxkeHa y nporsacy CreBaHa MosbeBuha us jyHa 1941. roguse, a
KoOja je moyeTKOM pacnaja JyrociaaBuje 1991. rogune 310ynorpeb/beHa
y mponaraHjHe cBpxe Kao JinHUja Kapsaobar - OrynuH - Kapsosarn, -
BupoButuna (MoJbeBuheBa JinHuja);

e JyrocnaBuja u3 1918. rogune: KpasmeBuna Cp6a, XpBaTa u CioBeHana
(KpasmeBuna CXC).*3

KpasmeBuna Cpb6uja npe BaskaHCKUX paToOBa, MaKO HUje GWJa APXKaBOT-
BOpHa ajTepHaTuBa 1918. roauHe, y aHaausy ynasu Kao pedpepeHTHa Tau-
Ka, Kako OM ce aJTepHAaTHBHA [Jp>KaBOTBOPHA pellletba MOIJIa NOPeAUTH
ca CTamweM y 06a [Ipe Hero LITO ce CPICKa MOJUTHYKA eJIUTa YIycTH/aa y
MOJyXBaT yjeANbemha CPICKOT HapoAa. 3a notpebe monuca CTaHOBHHUIITBA
1921. ronvHe, TepuTOpHja Te [p>KaBe O3Ha4veHa je Kao noAapydyje ,CeBepHa
Cp6wuja“

KpasmeBuHa Cpb6wuja mocsie 6ajkaHCKUX paToBa je de facto KpabeBuHa
Cp6wuja u3 1914. roauHe, To jecT Ha Kpajy [IpBor cBeTCKOr paTa, JaKJe
NoJla3Ha TaykKa M3 Koje ce KPeHyJOo y ApKaBOTBOPHO pellewme U jeJHO Of
Moryhux peuniewma - HyJITO pellere: KpabeBuHa Cpbuja HempoMeHEeHUX
rpaHula - HenpouMpeHa Cp6uja. 3a noTpebe nonuca cTaHoBHUIITBA 1921.
rofiuHe, TEPUTOPHja Te Ap)KaBe HUje 03HaueHa Kao crnelUPUYHO MoApyYje

43 3a cBaku ciyuvaj, Kako GH ce M3Gerao GuMJIO KakaB Moryhu Hecropasym, Tpe-
6a HAaNOMEeHYTH Ja oBJie JedUHMCAHE IPAHULE AJTEPHATUBHUX JPXKABOTBOPHUX
pelierba U3 1918. roauHe He Npe/CcTaB/bajy HUKAKaB MO3UB 3a TPOMeHe JAaHallbUX
rpaHuna usmeby ApxaBa HacleJHULA JyrocaaByje.
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Beh je oHa Ao6UjeHa cymMHupamweM nojpydja ,CeBepHa Cpbuja“ ca moapydjeM
JJyxHa Cp6uja“, u3 kora cy, npema rpaHuuu us 1914. roauHe, u3lyseTe
NoKpajuHa MeToxMja U u3abpaHu cpe3oBu.*

[Ipomnpena Cpo6wuja I je cnenehe ApkaBOTBOpPHO pelliere Koje ce pa-
3MaTtpa. OHa ob6yxBaTta TepuTopujy KpabeBuHne Cpb6uje uz 1914. rogune
yBehaHy 3a OHa moJipydja Koja cy joj ce JUPEeKTHO NpHcajeAUHUIA: TTIOApYUje
banara, bauke u Bapame, oanykom Besuke HapojHe ckymniuTuHe Cpo6a,
BymweBana u ocranux CinoBena y banarty, baukoj u bapamwu, oapxane y Ho-
BoM Cazay 25. HoBeM6Gpa 1918. roauHe, u noapydje lipHe l'ope, omsykom
Benvke HapopHe ckyniiThHe y Iloaropunu (mosHatuje kao I[loaropuu-
Ka CKYIIITHHA), oAp>kaHe 26. HoBeMOpa 1918. roauHe. /Ipyrum peynma,
yjenumweme JyrocaaBuje of 1. nenem6pa 1918. rofuHe 6UJI10 je yje[Ubemne
JpxaBe CioBeHana, XpBarta u Cpo6a (6e3 banara, bauke u bapame) ca mpo-
mupedHoM Cp6ujom [. 3a moTpebe momnuca cTaHOBHUIITBA 1921. roguHe,
npucaje/jiibeHe TEPUTOpUje O3HA4YeHe Cy Kao nokpajude ,llpHa Topa“ u
,baHaT, Bauka u bapamwa“. TuM TepuTOopujamMa cy JojaTe U OHe TEPUTODPHje
Koje cy npunagane KpameBunu lpnoj l'opu 1914. rogune, a Koje HUCY 6use
obyxBaheHe cTaTUCTUYKOM NOKpajuHoM ,LipHOM TopoMm*“

[Ipomnpena Cp6uja Il je fpxaBa y Kojoj je nporupeHoj Cpbuju I npuzo-
Jata bocHa 1 XepleropuHa, npeMa mbeHUM IpaHuliaMa ogpeheHumM Ha bep-
JINHCKOM KoHrpecy 1878. ronnHe Ha KOoMe je Kao MPOTEKTOPAT Aoje/beHa
AycTpoyrapckoj. 3a motpebe momuca cTaHOBHUIITBA 1921. roguHe, Tako
NpH0/JaTa TEPUTOPHja O3HAYEHA je Kao IOKpajuHa ,bocHa u Xeprieropuna“*®

[Ipounpena Cpb6uja Ill je apxkaBa y Kojoj cy npownpeHoj Cpoéuju Il npu-
JlofaTe oHe TepuTopHje koje cy Cp6uju u lpHoj l'opu (Beh yk/byuyeHuMa y
npomupeny Cp6ujy II) Morye Ja npunajHy Ha OCHOBY JIOHZOHCKOT CHO-
pasyMma. 'paHuna TepuTopuja y3 JapaHCKO MOpe, Ma KOJIMKO GUJIa CIIEKY-
JIaTUBHA, Moxe ce moByhu npenusHo, 6yayhu fAa je Tauka pasrpaHUyera

4+ pey je o ToMe ja cy mokpajuHa (y MonMcHOM cMucay) MeToxuja U u3abpaHu
Cpe30BH NMONUCHOT nojpydja ,JyxHa Cpouja“ 1914. ronuHe npunaganu KpabseBunu
Lipnoj l'opu. To cy cpe3oBu: Bepane, bujeso Iosbe u [lnessbe (sic).

o CBOj0Oj TEPUTOPHjHU, HUKAJJa OCTBapeHHU noxyxBaT baHoBuHa Cpbwuja, peak-
[[¥ja MHTeJIeKTya/lala OKyI/beHUX 0Ko CPIICKOT KYJITYPHOTr KJIy6a Ha GopMHUparbe
BanoBune XpBaTcke, Jexao 6u Herze usMehy npoumnpene Cp6uje I 1 mpouupe-
He Cp6uje /I 6yayhu na He 6u 0O6yxBaTao 3Ha4yajHe AesoBe bocHe u XeplerosuHe.
Wmajyhu y Buay fa cy rpanune banoBuHe Cp6uje 6uie usHyheHe rpanunama ba-
HOBHHe XpBaTcKe, C jeJlHe CTpaHe, U MPOLEHY Jia ce J0/aBalbeM Te aJTepHAaTUBHE
npouupeHe Cp6uje He 6M HUILTA 3HAYAjHO AOOUIIO HA AaHAJIUTUYKOM ILJIAHY, OAJY-
Ka je 6MJIa Jja ce Ta TEpUTOPHja/IHA ONIMje He YK/bY4H Y UCTpaXkUBambe. Buie o ak-
TUBHOCTHMA CpIICKOT Ky/ATYpHOT Kay6a Ha ¢opMupawy baHnoBune Cp6uje BugeTu
y: Dimi¢ (2001) u Mapunkosuh (2022).
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Urtanuje ca Cp6ujom pt [lnoue (uran. Planca), #oK Cy cpefmoAaaIMaTHHCKA
U jyKHOJAJIMaTHHCKa OCTpPBa IpeLU3HO U jeJHO3HAYHO paclojesbeHa.
Ta rpaHuna jenu nokpajuny ,/lanmanuja“, oHaKoO Kako je oHa JepUHU-
caHa 3a noTpebe momnuca cTaHOBHUIITBA 1921. roauHe, U TO Tako Jja 6u
npomupenoj Cpbuju 6UIM npucajeumbeHu cpe3oBu: [JyopoBHUK, UMOTCKY,
Kotop, Makapcka, MeTkoBuh, Cush, CiuT 1 Bpau. llITo ce Th4ye TepuTopuja
ceBepHO ofi peke CaBe, rpanulle npomupeHe Cpowuje Il kpajie cy crekysia-
TUBHe. 3a I0Tpebe OBOT MCTPaXKUBaka NPETIOCTAB/bAHO je a 61 OHe OUJle
YCIOCTaBJ/bebe TaKo Jia 64 npourpeHoj Cpouju Il y neanHud 6usie npuzjo-
JaTe xynaHuje: 3eMyH - rpag, Cpujem (sic),*® Ocujex - rpaf, v 1o KynaHuje
BuposuTuna: camo kotap OcHjek Koju ce HaJla3u y OKOJIMHU okpyra Ocujek
- rpag.t’

[Ipommpena Cp6uja IV ja Ap>kaBa 4mja je rpaHuLa JedrUHMCAHA T3B. aM-
MyTAaLMOHOM JIMHUjOM KOja Ce y MOJUTUYKUM NpeBUpamUMa IojaBUJIA Y
sneto 1928. roguHe nocje ateHTara y CKyniTHHY, y BpeMe Kaza je CTjenaH
Paguh, »kpTBa aTeHTaTa, joi1 yBek 610 xuB. Uejy o aMmnyTanuju XpBaTcke
u CioBenuje ox KpameBune CXC, mpaktuuHo CpOuje, Kpasb Anekcanzaap |
je 7. jyna 1928. roguHe caonmtho CBetosapy [IpubuheBuhy, npBaky Ca-
MocTaJiHe AeMokpaTcke ctpaHke (C/ZIC), y ToM TpeHyTKy BojeheM ujaHy
Cespauko-geMmokparcke koanunuje (CAK, koanunuja CAC ca PaguheBom
XpBaTCKOM ce/bayKOM CTPAHKOM) M jeZJHOM OJ Haj3HAuYajHUjUX MPUIAJHU-
Ka XpBaTCKe NOJUTHYKe eauTe. Ha ToM pasrosopy je npejodeHa U JMHUja
pasrpaHuyesa, T3B. aMIlyTallMOHa JIMHU]a, Koja 6u de facto mocTasa 3anaj-
Ha rpaHuna Cp6uje. Ta sinHUja je BepoBaTHO Tpebasio ja 6yxe ,bapu-Bu-
poButula-/apysap-Ilakpan-HoBcka-/lyouna-bocancku HoBu Te y3 YHy
Ha Knun u lIn6enuk"*® 3a notpe6e oBor paja HUje pesieBaHTHO Ja JIH je
vjeja o amnyTtauuju XpBaTcke (u CioBeHuje) 6uJa CTBapHa WJH je O6uUJIa

46 Kynanuja CpujeM, ocuM OHUX HoJpydja Koja JaHac npunazaajy Pemy6uuium
Cp6uju, obyxBaTasa je 1921. roauHe u jour yeTupu Korapa: Kynama, Uiok, Byko-
Bap U BuHKoOBLY, 3ajeiHO ca UCTOUMEHUM IpaZJOBUMA.

47 TecTupama Mojiesia paJid, YK/byUUBaHU Cy Y TePUTOPHjy npouupene Cp6uje 111
joiml Heku KoTapu >XynaHuja Buposutuua u I[loxera. Ta Bapupamwa, Mehytum, 1o-
BOZMJIA Cy A0 3aHEeMapJbHMBUX, FOTOBO HHU /10 KAKBUX [IPOMEHA pe3yJiTaTa MojeJa.
Y3rpep, 3anagHa rpaHuua npomupeHe Cpowuje Il noksiana ce, y OCHOBHUM MOTe-
3UMa, Ca JIMHUjOM pasrpaHuverba BOjHUX jeAMHULA AePUHHCAHOM CIIOPA3yMOM O
npumupjy usmehy Cpouje u Mahapcke, 3ak/bydeHuM 13. HoBeM6pa 1918. roauHe
(AnTuh, MapkoBuh, MaTtejuh 2022, 190).

48 JeguHM [OCTYIaH M3BOP y KOMe Ce HAJA3M eKCIUIMIUTHO AeHHHUCAHA aMIIy-

TanuoHa JiuHuja je Hrvatska enciklopedija (2021). Mako cBeoGyxBaTHO pa3Marpa
MOJINTHYKA NpeBUpama Nocje aTeHTaTa y CKyNIITHHY U ONMCYje cacTaHaK Kpasba
Anexcangpa I u Certosapa IlpubuheBuha, usmMehy ocranor Ha oCHOBY Geselike
u3 [lpubuheBuheBux memoapa, [nuropjeBuh (2001, 315-321) He noMume camy
JINHUjy pasrpaHuyema. [Ipemramnana je, foayue, y toj kiwusu ([muropujesuh,

540 Ananm MNdb 3/2023



MpowmpeHa Cpbuja: Nprnor pasMuLLbakby O anTepHaTUBHOM APXXaBOTBOPHOM pelLuery 13 1918. roguHe

€aMo Jie0 NOJMTUYKOT MaHeBpHCcamka MOHapxa nocje ateHTaTa y CKynuTu-
HU, MOX/la Kao Jeo 3acTpallMBaiba XpBaTCKe MOJUTHYKE eJIuTe Y HaJU Ja
he ce of e 106UTH ofpeheHe MOMMTHUKe KOHLecHje.*” Behu aHaIMTUUKK
npo6JieM ca CTAaHOBHUIITA OBOT UCTPAKHUBAKa je HENMPELU3HOCT Tako Aedu-
HHCaHe JINHUje pa3rpaHUyerha, OJHOCHO IpaHulle npomupene Cpowuje IV. 3a
noTpebe 0BOI UCTPaAKMBamka MPETIOCTAB/bA Ce [ja CBU I'Pa/IOBH KOjU YHHE
Ty JIMHHjy NpuUnajajy npomupeHoj CpOHju, ITO ce CBOAM Ha J0JaBarbe
LeJIOKYTTHUX MOMMCHUX OKPYTa, OAHOCHO XKynaHHja 3eMyH — rpaj, Cpujem,
Jlanmanuja, Buposutuua u [loxera, Ha TepuTopHjy npouiupene Cpéuje 1.5

[Ipournpena Cp6uja V je Cpbuja ca rpaHuLiaMa 06jaB/beHUM Y MPOIJIACcy
CtreBaHa MoJsbeBuha, koju je o6HapogoBaH 30. jyHa 1941. roguHe, mocjue
kanutynanyje KpameBune JyrociaBuje (MosbeBuh, 1941). BaxkHo je Hamo-
MEHYTH Jla Ta IPaHUIia peJcTaB/ba rpaHuLy Cpbuje y OKBUpPY JyrociaBuje,
Koja 61 O6uJIa OKBUD 3a TPU TepuTopHUjaiHe jeguHune: Cpoujy, XpBaTCKy U
CnoBenujy. [Ipema Tome, MosbeBuheB mporpam He MpejcTaB/ba OCHOBY 3a
He3aBHCHY, npoiinpeHy Cp6ujy. [loMUTHYKO-TponaraHfHOM 3J10yNOTpe6oM
MosboBuheBor nporsaca 1991. roauHe, o6esolamkbeHa je TpaHUYHA JIMHUja
Kapsio6ar - OrynuH - Kapsosan, - Buposutuna. MosseBuheB nporJac caf-
P’KM BeoMa NpeLM3HA YIYTCTBA 3a JedHUHUCAe Te JIMHUje, TaKOo Ja ce Ta
rpaHuIa, 3a NoTpe6e OBOT pajia, MOXKe NpenusHo ogpeguTH.”! TepuTopuja
npourpene Cp6uje V je Teputopuja npourpene Cp6uje IV yBehaHa 3a
jenaH kortap »XynaHuje BjesioBap, HEKOJIMKO HEMOTNYHHUX (camMo u3abpa-
He ONIUTHHE) KoTapa >XynaHuje KapJsioBal, HEKOJIMKO HENOTNYHUX KOTa-
pa (camo u3abpaHe OMIUTHHE) XKynaHuje Pujeka u nesny xynaHujy Jluka
Kp6aBa, yMameHy 3a HEKOJIMKO KOTapa — HEKUX y L[eJIMHH, & HEKUX CaMo

317) xapta KpaseBune CXC y Kojy je GpuTaHCKU NocJaHUK y Beorpasy 3a notpe-
6e ®opuH oduca y JIoHAOHY PyKOM yLIPTao JIMHHU]jy aMIyTallkje Koja ce pa3JiuKyje
(HewTo je MCTOYHM]E) OJf OBe HaBeJleHe Y TEKCTY.

49 Camapnuh (2023) fgeTamHo OmKCyje TO BpeMe U Tafalllkba MOJUTUYKA PEBH-
pama y 3eMJbH, KOja HUCY ZioBeJia [0 HOBOT JpXaBOTBOPHOT pelllea Hero /10 Mpo-
MeHe PUPOJe BJIACTH y 3eMJbU U yBODhema AUKTAType.

50 [pomnpena Cp6wuja Il ce kopucTu 3a popMupame npourpene Cpouje IV, a He
npomnpena Cp6wuja IIl, 36or Tora WITO MOTOMHA Yy ce6U cajpxu Beh Heke cpe3o-
Be/KOTape MOKPajuHa, OAHOCHO >KyNaHUja KOjU ce y LeJUHU NPUCajeuIbyjy Mpo-
wupeHoj Cp6uju IV.

51 Jiparossy6 Joanosuh, Koju je ca CreBaHoM MosbeBibieM JeJMO 3aTBOPCKE fa-
He y kKasHuoHULHM y CpeMmckoj MutpoBuuy, onucyje MosbeBuheBy oncegHyTOCT
pasrpaHUyermeM ca XpBaTHUMa U M3y3eTHO J06pO Mo3HaBake eTHUYKe U Bepcke
CTPYKType CTAaHOBHUILTBA y CKOPO CBaKOM KoTapy y XpBaTckoj (JoanoBuh 2008,
298-299). 3axBasyjeM /[lejany [lonoBuhy, Koju MU je CKpeHYO MKy Ha OBaj Jie-
Tab.
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JleIMMUYHO (M3abpaHe ommTrHe). Ta rpaHWYHa MHUja ob6yxBaTa KapJo-
6ar, He o6yxBaTa OrysiMH (Majja ce Hajla3W PeJIaATUBHO 6JIM3Y), MPUJIUYHO je
Jlasneko o KapsioBua Ha nctok u o6yxBaTta BupoButuny.

HapaBHo, pasmaTpa ce ¥ 0CTBapeHO Ap:KaBOTBOPHO peliewe: KpasbeBuHa
CXC, 1 To mpeMa MHUPOBHHMM crHopasyMuMa ca Ayctpujom u Mabapckom
3aK/by4eHUM Ha [laprckoj MUpoBHOj KoHGepeHNWjU U PanajickoM cropasy-
My KpasbeBuHe Utanuje u KpameBune CXC. Y ToMm ciydajy cy ooyxBaheHe
CBe MOKpajuHe 3ajeIHUYKe JpaBe, KaKo Cy JedUHHCaHe NMpeMa KOHay-
HUM pe3yJTaTHUMa IONKCca CTaHOBHULITBA M3 1921. roauHe, ca yKyIHO
11.984.911 ctaHOBHUKa.

5. AHAJIU3A E®EKATA AITEPHATUBHUX APYXXABOTBOPHUX
PELUEHA

W3Bop nmozaTaka 3a aHa/uM3y epekaTa aJTepHATUBHUX pellierba Cy Noja-
U no6ujeHu nonvcom craHoBHUIITBa KpasseBune CXC u3 1921. roauHe, u
TO NMOAALMY O CTAHOBHHUIITBY NpeMa BepPONMCIOBECTH U NpeMa MaTepmheM
jesuky. Konaunu pesyartatu nonuca (KpaweBuHa Jyrocnasuja, 1932) cag-
pKe MojaTKe Ha HUBOY MOKPajuHa, OKpyra/>KylnaHuja, cpe3oBa/koTapa U
onmTHHa. CXOHO TOMe, PaCHOJIOKUBU CYy NMOJALM Ha HUBOY HajMame Io-
NHMCHe jeJUHUIEe, LITO OMOoryhaBa Npenu3HOCT aHa/lIM3e.

[TocToju HEKOJIMKO YBep/bUBUX pasJiora 3a kopuiihemwe pesy/aTarta ynpa-
BO Tor nonuca. [IpBo, Taj monuc (KpUTHUYaH AATYM IOIKMCa, OHAj HAa KOju ce
OJIHOCUJIO TOMUCAHO CTame, 6uo je 31. janyap 1921. roauHe) BpeMeHCKHU
je HajOoMMKM MUCTOPHjCKOM TPeHYTKy (HoBeMbGap 1918. roauHe) y Kome je
13abpaHo, OAHOCHO MOpaJo GUTH U3abpaHO APXKABOTBOPHO pelieme. [py-
ro, pe3yJTaTH TOT MoNKca 00yxBaTajy CBe paTHe r'yOHTKe CTaHOBHMILTBA,
Kao U TyOUTKe ycJieJ NaHAeMUje naHcke rposnuie. Tpehe, pesynratu
TOr nonuca He o6yxBaTajy Hpece/bera y OKBUPY jeAUHCTBEHe JpiKaBe
(KpasbeBuHe CXC) Koja cy ce gorojuJja rnocje nonuca, HQpoO4UuTO CpeUHOM
JiBaZleceTUX roguHa XX BeKa, Koja Cy 3HaTHO IpoMeHM/Ia KOHeCHOHANIHY U
eTHUYKY CTPYKTYpy NOjeJUHUX KpajeBa HOBopopMUpaHe JpkaBe. CXOAHO
TOMe, pe3y/ITaTy TOr NONKcA Aajy HAJIPUKIALAHU]Y CTATUCTUYKY OCHOBY 3a
KBAaHTUTATUBHY OLleHy Ky/JITypHe XeTepOreHOCTH CTAaHOBHUILUTBA.

Ca cTaHOBHUINTA Mepema KyJTypHe XeTepPOTeHOCTH KJbydHa Cy ABa Beh
NOMEeHyTa MOMUCHA MUTama. [IpBO je MOMUCHO MUTAahe O BEPOUCIOBECTH
ca neBeT Moryhux ofropopa (IpaBoC/JaBHH, KaTOJUIM UT/.), YK/bY4Yjyhu u
OJITOBOD ,HeNno3HaTo Wiu 6e3 koHpecuje“. Ha 0CHOBY mojjaTaka o 0ATOBOPY
Ha NMUTale 0 KOHPEeCHju JUPEKTHO Ce MOXKe MePUTH KOHPEeCHOHAHA XeTe-
pPOTEeHOCT.
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Jpyro je MONMKCHO NUTake O MaTeEPHEM je3UKYy. Jlakie, MOMUCHO NUTakbe
HUje GMJIO 0 HAllMOHAJIHOj IPUMAJAHOCTH HETro je HalMOHa/JHa PpUNaJHOCT
y CaMHM pe3y/ITaTUMa MONKca U3BeJleHa U3 0roBapa 0 MaTepHheM je3UKY,
IIpY YeMy Cy CBU OHM KOjHU Cy OATOBOPHUJIM Jla UM je MaTePHU je3NK CPICKU
WJIU XpBaTCKU 3ajeJHO KJacuPuKoBaHU kKao Cpb6bu uau XpBaTu. CxofHO
TOMe, Y Ty Tpyny cy ybpojaHu u bommany, gak/je 60CaHCKU M CaHJAYKH
MYC/JMMaHU CJI0BEHCKOT NOpeKJa KOju roBope CPICKO-XpBAaTCKH, U Make-
JIOHIY, 6yAyhH Jja y TO BpeMe MaKeJlOHCKM je3UK HUje 6U0 MPU3HAT U CBU
C/I0BEHCKHM MpPaBOCJAABHU XUTe/bU MakenoHuje (Tajaime JyxHe CpoOuje,
JaHaimbe CeBepHe MakeZioOHMje) YNHMCAaHU CYy Kao OHU YHjU je MaTepH
je3UK CPIICKM UJIM XPBATCKH, TO jecT kao Cp6u uiu XpBaTu. KoHauHo, y Ty
rpymny cy y6pojaHu U OHH KOju Cy ce To no6a ocehanu kao ljpHoropiu y et-
HUYKOM cMHUcay. CXoAHO cBeMy HaBejeHOM, nonuc 1921. roauHe Huje Jao
OJIrOBOP O HAIlMOHAJIHOj CTPYKTYPH CTAaHOBHMILTBA, 1A Ce HeroBU pe3yll-
TaTH He MOTY JIMPEKTHO KOPUCTUTHU 33 MEPEHe eTHUYKE XeTepOreHoCTH.>

WmMajyhu To y BuZy, y OBOM pajly ce NMPUCTYNUI0 MoAUPUKALMjU MTOAA-
Taka U3 nonuca 1921. roauHe. 3a CBaKO NOCMATpaHO NMOApPYYje U3padyyHaTH
cy noHjepH KoHbecHoHa/IHe NPUNAZHOCTH, U TO TaKO LITO je cabpaH 6poj
CBHUX KHUTe/ba IPaBOC/IaBHe, KaTOJMYKe U MyCJIMMaHCKe BepONUCIOBECTH U
oJ; wera oznyseT 6poj CioBeHana 1 Mabapa Ha HUBOY CBUX pa3MaTpaHHUX
nonvcHux Kpyrosa. Taj 6poj je moctao genunnal, JOK Cy TpU Ae/beHUKA IO-
cTaayu 6pojeBH NpPABOCJABHHUX, KaTOJHUKa (yMaweH 3a 6poj CnoBeHaua U
Mabapa) 1 MycIMMaHa Ha HUBOY MCTHUX pasMaTpaHUX NMONHUCHUX KPYyrosa.
TuM noHzepoM je MHOXKeH 6p0j CTaHOBHMKA KOjU FOBOpe CPIICKO-XPBATCKH,
Kako OM ce Ha HMBOY pa3MaTpaHUX MONUCHUX Kpyrosa Ao6uo 6poj Cpoba,
XpBaTa u Bommwaka. Ha Taj HauuH HUje pelieH npo6JseM 6poja OHUX KOju
cy ce ocehasu kao MakeZlOHIIM M OHUX KOju cy ce ocehasu kao llpHoropuy,
aJIv YMHH Cce Jla TO 3a OBaj paj, He CTBapa BeJIMKU NPoO6JeM U3 ABa pasJiora.
[IpBH je Taj ITO KYyATYpHA XeTEPOTEHOCT KOja 61 Mpou3/a3uia U3 eTHUIKE
nucTuHKIje Cpou — [pHoropuu - MakeJoHIIM He 64 61JIa BEJIUKA, TO jeCT
Jla mosiapu3anyja y ToM CIy4ajy He OM 6usia 3HadajHa, HAPOUUTO UMajyhu
y BUJY Ja KoHecHOHA/JHA JUCTHUHKIMja YONLITe He MOCTOjH, LITO 3HAYU
Jla HUje O6UJI0 BeJiMKe pa3/iuke y npedepeHlMjaMa y NOI/iefy jaBHOT Jo6pa,
OCHOBHOT Npo6JieMa ca CTaHOBMIITA QYHKIIMOHUCAba XeTeporeHe Jip>kaBe.
Jlpyry pasJor je LITO ce pa3MaTpamwe pas/MYMTUX BapHUjaHTH NpOILHMpeHe
Cp6uje NpBeHCTBEHO OJHOCH Ha IIMpeHe HeHe IPaHHUIle Ha 3amaf U Ha

52 HaumoHa/Ha NPUMAZHOCT Ce M10KA3aja Kao HECTAJHA ¥ POMEH/bHBA KaTero-
pHja y monvMcrMMa CTaHOBHHUILUTBA MpBe U Apyre Jyrociaasuje (Mrden 2002).
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ceBep, 11a Ce CTOra eTHUYKA XeTEPOreHOCT Te BPCTe He 6u Mewasa.”3 Cxof-
HO TOME, Ha Taj HAYMH je MpOolleheHa eTHUYKA CTPYKTypa CTaHOBHHIITBA
Ha HUBOY MOCMaTPaHUX TEPUTOPHUjATHUX jeAUHUIA, IITO je OMOTryhuio uH-
JUPEKTHO Mepethe eTHUYKE XeTepOreHOCTH.

CxoZHO Hasla3WMa TEOPHUjCKOT MOJeJsa ONTHMaJIHe BEJUYUHE JpKaBe,
€MIIUPUjCKO UCTPAXKUBakbe Koje ciein KopucTu ciesehe mokasaresbe.

[IpBY mokasaTesb: BeJIMUMHA Jp:KaBe, MepeHa 6pojeM CTaHOBHHKA, Kao
noKa3are/b IMOTOJHOCTH YCJeJ €KOHOMHje obuMa y MOorJedy IpyXKamba
jaBHOT f06pa. [I[peMa Hasa3uMa TEOPHUjCKOT MoJiesia, To je Beha aprkaBa,
TO je Beha ¥ oCTBapeHa eKOHOMHja 06MMa y NMpyKamwy jaBHOT J00pa. Arnco-
JIyTHH GpOj CTAaHOBHHKA 3a NMOTpebe OBe aHA/NM3e HUje pesieBaHTaH Beh je
TO CaMO peJlaTUBHA NPOMeHAa y 0OAHOCY Ha OCHOBHO JIpXKaBOTBOPHO peLIeHe.

Jpyru nokasaTesb: KyJTypHa XeTepOTeHOCT, Kao M0Ka3aTe/b TPOILIKOBA
KOju HacTajy noBehamweM ApKaBe, na TUMe U yBehaHe KyJITypHe XeTepore-
HocTH. Byayhu a Kya1TypHa XeTeporeHOCT He MOXKe IUPEKTHO Jia ce MepH,
Kao HeHa alpoKCHMManuja KOpUCTe ce JiBe, paHuje JedpuHNCaHe, BPCTE Xe-
TEPOreHOCTH - eTHHUYKA U KoHdecroHaHa. Kao Mepa TUX BpcTa xeTepore-
HOCTH Kopuctu ce XeppuHgan-XupumaHoB ubjekc (Hiefrindhal-Hirschman
Index - HHI), kao yo6uuajeHa Mepa AguBep3udukanuje. HHI ce uspauyHana
Ha OCHOBY yyelrha cBake Ioje/JUHAaYHe Ipyme Koja YMHU ofjpeheHu cKym, u
TO Ha cjefehy HaYuH:

HHI =Y, s?,

npu 4eMmy je s ydemihe nojeiuHayHe rpyme, a n 6poj rpymna Koje 4uHe CKyI.
Bpennoctu HHI ce Teopujcku kpehy usmebhy 0 u 1. Ykosmko 6poj rpymna
TEXXU HeOorpaHUYEHO BeJHUKOM 6pojy ma crora yyeurhe nojefuHa4yHe rpy-
Ie KOja YMHU CKyll HEMUHOBHO TeXHU Hy/IH, Tafa U HHI Texxu Hy/u — CKyl
TEXHU CaBPIIEHOj XeTEePOTreHOCTHU. YKOJIMKO NOCTOjU CaMoO jeJjHa rpymna, TO
JECT YKOJIMKO je IOCTUTHYTa CaBplIeHa XOMOreHoOCT ckyna, HHI je jenHak
jenmHuiu. CXoJHO TOMe, IITO je HWka BpeaHocT HHI, Beha je xerepore-
HocT ckyna. O6pHyTO, WITO je BulIa BpegHOCT HHI, Mama je xeTeporeHoCT

53 TnuropujeBuh (1986) y MOTIYHOCTH CXBaTa MpoGJIeM Koje ZOHOCE Tako $pop-
MYJIMCaHU OATOBOPHM Ha NONHCHO MHTame O MaTePHEeM je3MKy U CHO3Haje Mo-
Tpeby TpaHchopMalyja TUX NoJaTaKa Kako OU ce MpOoleHUa eTHUYKa CTPYKTY-
pa craHoBHuITBa KpasseBuHe CXC. Mako je ca yumTaonyma mojesyo Hayesa Te
Tpancopmanuje ([uropujesuh 1986, 76), KOHKpeTaH HAYMH HA KOjU je TO Y4H-
HHO HUje 3abesiexkeH y HberoBoM wiaHKy. To yrnosopemwe - /ia je pey HCK/bYYHUBO O
TpaHcopMalUjy NojaTakKa, a He 0 pe3yJTaTUMa Ionuca — HUje, MehyTuM, cMeTa-
JIO IPYTHM ayTOpUMaA Jia pe3yJiTaTe HheroBe NnpoleHe Oe3pe3epBHO NPUXBATe Kao
pe3y/iTaTe Homvca CTaHOBHUIUTBA U3 1921. roauHe 0 HaLlMOHATIHOj CTPYKTYpH
(PapmojeBuh 2019, 255-256).
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cKyna, ofHOcHO Behu je cTemneH mweroBe xoMmoreHocTH. HHI ce yo6u4ajeHo
KOPUCTHU y eKOHOMCKOj aHaJIM3U TPXKUIUIHUX CTPYKTypa 3a noTpebe mpa-
Ba KOHKypeHIHMje,>* aqu W 3a UCKasuBambe GUOAMBep3HMTeTa ofapeheHor
nojpydja, kopuuheweM nofaTtaka o yyelihy nojeJuHadyHe BpCTe Y YKYIIHO]
nonyaanuju.>®

3a moTpebe HCTpakMBamba je3andyKe, €THHUYKE M KOH(DeCHOHaHEe Xe-
TEPOTeHOCTH y JUTepaTtypu ce Kopuctu (Alesina et al 2003) u mHAEKC
dpakuuoHanu3alyje, Koju He MpeAcTaB/ba HUIITA JPYro HETO WHBEP3H]jY
HHI:

FRACT =1-3Y",s?2.

[TopacT BpeJHOCTH TOT MOTIYHO CUMETPUYHOI MHJEKCA, 32 PA3/IUKY OF,
HHI, yka3yje Ha noBehame XeTeporeHoCTH, a Naj, HeroBe BpPeJHOCTU Ha
noBehame XOMOTeHOCTH — HUKAKBA JIpyra pasJiiKa He IOCTOju. 3a motpebe
OBOT pa/ia KOPUCTH Ce UCKJbYYMBO U3BOpHU HHI.

Y nuTepaTypu ce jaBsba joll jeAHA Mepa XeTepOreHOCTH, Koja je peJe-
BaHTHA Ca CTAHOBUILITA BepoBaTHohe u3bHjama rpahaHckor pata. Ta mepa
ce, MpeMa HbeHoj ayTopkH, Ha3uBa PejHan—KeposioB nnaekc (Reynal-Querol
2002) 1 Mepu XeTepoOreHOCT Ha cielidUYaH HAUUH, TaKO LITO MEPU KOJIUKO
je KOHKpeTHa pacno/esia je3nYKUX, EeTHUYKUX WK KOH(EeCHOHATHUX rpyma
yZAa/beHa of, 6uHapHe pacnogese - 0,5:0,5 - To jecT of cuTyauuje y Kojoj
[I0CTOje caMo JiBe je3nyKe, eTHUYKe WM KOHeCHOHa/lHe rpyIlie NoJjeHaKe
BeJIMYMHE, 1A THMe U cHare. MehyTuM, Ta Mepa XeTeporeHOCTH HUje pe-
JIeBaHTHA Ca CTAaHOBMILITA aHa/ju3e y oBOM pajy Beh je ycpexacpeheHa Ha
aHa/M3y BepoBaTHOhe n3bujama rpahaHCKor paTa y NIOCMaTPaHOj je3UYKH,
eTHUYKU WJIM KOH(decuOoHasHO XeTeporeHoj 3emsbu (Montalvo, Reynal-
Querol 2005).5°

5y rum c/lyyajeBUMa Ce Taj UHAEKC KOPUCTH Kao Mepa TPXKULIHE KOHLeHTpaluje,
a He AuBep3uUKaLMje — UCTa [0jaBa Ce OCMaTpa M3 Jpyror yria. YobudajeHo je
Jla ce TPXKUILHO ydyelrhe cBakor npeay3eha MepeHO YKYIHUM NPHUXOJ0M IOMHO-
M ca 100, na ce crora BpegHoctu HHI kpehy oz 0 (Teopujcku Mozes caBplueHe
koHKypeHIuje) fo 10.000 - MoHoMoJI, caMo jefHO mpeay3ehe y rpaHy, OAHOCHO Ha
pesneBaHTHOM TpxkulITY (Bishop, Wakler 2009).

55 Maxo ce Taj mokasaresb M3padyHaBa Ha MCTH HA4YMH, y GHOJOTHjU Ce HA3MBA
CHMIICOHOB MH/JEKC y 4acCT NMPBOI UCTPaXKMBaya KOju ra je NPUMeHHO 3a UCKa3U-
Bambe 6uoauBepsutera (Edward H. Simpson).

56 EMnupujcko (eKOHOMETPHjCKO) HCTPaKHBak-€ CIPOBELEHO Y 0BOM pajy Io-
Kasasio je ga ce yBehaBa BepoBaTHOha rpahaHckor paTa y KOHCTeJALUjH Y KOjoj
[I0CTOje ABe BeJIMKe, MO/jeJHaKO CHaXKHe CYNpOTCTaB/balbe 3ajeJHULEe, LITO je Y
CKJIaZly ca pe3ysTaTuMa Teopujckor mogesa (Esteban, Ray 2011).
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[Tonapusanuja nsMehy eTHHUKHUX U KOHOECHOHAJHUX 3ajeJHULA, OHO-
CHO y[la/b€HOCT HHUXOBUX NpedepeHliHja y MOMJIeAy jaBHOT 106pa, y OBOj
AHaJ/IM3U Cce He KOPUCTU Kao INoKas3aTesb M3 JBa pasJjora. [IpBu je mrto He
MOCTOje MOoJalH O YAa/beHOCTH NpedepeHlirja CTAHOBHUIITBA KOje MpuIia-
Jla pa3JIMYUTUM eTHUYKHUM, OJJHOCHO KOHpEeCHOHA/IHUM 3ajejHUIIaMa Beh ce
caMo MOCPeZHO MOXe 3aK/bYYUTO KOJIMKO je CHaykHa 6uJa moJiapusanuja.>’
Jpyru je mTo je Ta moJsiapusanuja 6uJ1a er3oreHa, TO jeCT HUje 3aBUCHUJIA O/
rpaHuLA ApKaBe, OAHOCHO CTelleHa XeTepOreHOCTH HbeHOr CTAHOBHUILTBA.
Hako nosnapusanyja u3Mehy pas/MuUTUX 3ajeJHULIA Y aHAJU3U HUje y3eTa
y 063up, TO He 3HAa4M /ia ce He MOr'y KOMeHTapucaTu oapeheHa Ap>kaBoT-
BOpHa pelllerwa ca CTAHOBUIITA Te IoJlapy3alyje, a Ha OCHOBY IPETIOCTaB-
Ke J1a OHe 3ajeJHHLe Koje He JieJle HUA je3UK, HU €eTHUUYKY NPUNaJHOCT, HU
KoHbecHjy KapakTepulle Beha Mo/apu30BaHOCT HEro OHe 3ajeJHUlle Koje
jecy pasimuuTe aJv UMajy 6ap HEKy 3ajeJTHUYKY LPTy, OUJia OHA je3NK WU
koHbecuja.

KoHayHo, Mako je HallOMeHYTO /ia je cacBUM Moryhe Jja mocToju 3Ha4yajHa
KyJTypHa XeTepOreHOCT y OKBUDPY je/IHe je3nuKe, eTHUUKE UM KOHdecHo-
HaJlHe 3aje/lHUIle, OHA Ce Y aHa/IM3U He y3MMa y 063Up U3 UCTa ABa pasJora
Kao ¥ Beh NoMeHyTa NnoJlapyusalyja: HeloCTaTak NojaTaka o TOMe U ersore-
HOCT 06€e MpOMEeHJ/bUBE Ca CTAHOBHUUITA JJP>KaBOTBOPHOT pellerha.

Tpehu nokasartesb: KoepuuHjeHT obyxBaTa, a TO je 6poj Cpba Koju 6u
>KMBEO Yy MaTUYHO] Jp>KaBU Y OJIHOCY Ha ykymaH 6poj Cp6a Ha moAapydyjy
KpasbeBune CXC. Taj koeduuHjeHT ce MCKa3yje Kao MPOLEHAT, IPU YeMY je,
cacBUM o4eKHBaHO, nmpoleHaT 3a KpameBuny CXC 100% - cBu cy Cpbu y
jenHoj apxaBu.>®

57 3a mepeme mosapusanuje npedepeHIyja NOTPEGHH Cy Pe3y/ATaTH HCTPAXKH-
Baka jaBHOT MIbeHha, TO jeCT aHKEeTHOT UCTpaXKMBama BPeJHOCHUX CYA0Ba XXUTe/ba
oznpeheHor noapydyja. YnpaBo ce Ha 0CHOBY TaKBUX UCTpakuBamwa (Desmet, Ortufio-
Ortin, Wacziarg 2017) gouwio 0 3aK/by4Ka /1a ¥ IOpe/ IOCTOjakha XeTEPOTreHOCTH Y
OKBUDY 3ajejHULle, NIPUNAAHOCT oApeleHoj je3ndKoj, eTHUUKO] U KOH}ECHOHATHO]
3aje/JHUIM Y BEJIMKOj MepHU ompeJie/byje npedepeHLinje nojejuHana. Y BpeMeHy Ha
Koje ce 0OZIHOCH OBa aHa/IM3a, TaKBa UCTPa)KMBakba HUCY clipoBolheHa — noyesa cy
Jla ce cnpoBojie Tek 1981. roguHe.

58 HapaBHo, 0Baj c/IOraH ce KOPHCTHM Kao capkasaM, Gyayhu za ¢popmmpamem
KpaspeBuHe CXC HuCYy cBU CpOH KUBEJIN Y UCTO] AP>KaBH, HAPOUUTO UMajyhu y BUJy
CpIICKe HallMOHAJ/IHEe MawHHe y Mahapckoj v PymyHuju. Unak, cTBapame 3ajeiHUUKE
JipaBe jyrocJIOBeHCKMX Hapo/a CpIiCcKa NMOJMUTHYKA U UHTeJIeKTyaJ/lHa eJIuTa CXBa-
THJIA je Kao TPajHO pellere CPIICKOT HallMOHAHOT [TUTama, Kao CBOjeBPCTaH ,Kpaj
HcTOpHUje”, LITO joj je OTymeso MOJMUTHYKA 4yJa, Ma je Tek popMmupamwe Cprckor
KyJATypHOTr KJjy6a 1937. ronguHe 03HA4YMJIO CBOjeBpPCHO Gyhemwe W3 Jetapruje y
KOjy je 3amasia y norjiely HaljMOHAJHOT NUTama Moce yjegumerwa 1918. roguxe.
3axBasbyjeM Jby6oapary /lumuhy, Koju MU ce CKPEHYO NMaXKkby Ha CUHJPOM ,Kpaja
ncropuje” y Be3u ca NnepleniyjoM cTBapama 3ajeJHUUKe ApKaBe.
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OCHOBHU pe3y/ITaTH CUMYyJalldje HCXoJla Pa3JUYUTUX AP>KaBOT-
BOPHHUX pellerma KopulnhemeM Ta TP MoKa3aTesba M MpOLEHAT ydeurha
CPIICKOT CTAaHOBHHUIITBA Y YKYITHOM CTAaHOBHUIITBY JpKaBe NMPUKA3aHU Cy

Ha ciegehoj Tabesu.

Ta6esia 1. OCHOBHH pe3yJITaTH CUMYJIALUje UCX0/[a aJITEPHATUBHUX
Jp>KaBOTBOPHUX pelllelha: BeJMYNHA, 3eMJbe, XeTEPOTreHOCT CTAHOBHUILTBA,
00yXBaT CPIICKOT >KMBJ/ba U y4elrhe CPICKOT CTAHOBHHUILITBA

Besnunna HHI HHI 06yxBaT O6yxsar | Yuemhe
3eMJbe KOH}ecuHo- KoHdecuo-
€THUYKHU eTHUYKHU Cpb6a
(uHpekc) HaJIHU HaJIHU
Kpamesmna Cpouja (1912): |, |5 096702 | 084134 | 46,71% | 49,57% | 91,54%
npeTkyMaHoBcka Cp6uja
Kpamesuua Cpouja (1914): | 451 071398 | 049390 | 5884% | 5518% | 68,25%
ocTKyMaHoBcKa Cp6uja
[Ipomnpena Cp6uja I:
_ : 47,39 053124 | 033754 | 71,38% | 64,25% | 55,50%
npucajeubeHH KpajeBr
Mpomnpena CpGuja I1: 63,16 046474 | 032672 | 8621% | 82,72% | 53,61%
y3 BbUX U LeJia BocHa
m ia Il
pounpena Cp6uja 69,95 0,43575 | 0,30707 | 90,59% | 87,64% | 51,29%
JsoHA0HCKa Cpouja
Mpommpera Cp6uja IV: 75,93 041651 | 0,29395 | 93,52% | 91,19% | 49,16%
aMIIyTallMOHa JIMHHU]aA
Mpommpena CpGuja V: 78,98 0,42089 | 0,30081 | 97,98% | 96,18% | 49,85%
MoJbeBuheBa 1uHuja
Jyrocnauja: 100,00 0,38814 | 0,24540 | 100,00% |100,00% | 40,94%

KpasmeBuHa CXC

W3Bop: concTBeHa KaJiKy/lalllja Ha OCHOBY: KpasbeBuHa Jyrociauja (1932)

CacBuM ouekrBaHO, NoBehamweM JpkaBe pacTe XeTepOreHOCT HEeHOT
CTAHOBHHUUITBA, KaKO KOHQecuoHa/Ha, TaKO U eTHUYKa. Ta mpaBUIHOCT
ce MoKasaJ/la y CBaKOM aHaJIU3UPAHOM JipKaBOTBOPHOM pelieny. [[pomeHe
Te TPU BeJIMYMHeE ca I0OCMaTpPaHUM JP>KaBOTBOPHUM pellemUMa, 10YeB 0/
KpasmeBuHe Cpb6uje npe 6askaHCKuxX paTtoBa fo0 KpasmeBuHe CXC, jlako ce
Mory carjefaTy Ha ciaejehoj caunu.
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Cnuka 1.
BennunHa 3eMJbe 1 KOHGECHOHAIHA U eTHUYKA XeTepPOreHOCT

0,967

KpameBuHa KpabeBnHa Mpommpena  Ipomnpena Tpomnpena Tpomnpena Mpommupena Jyrocnaswuja:
Cp6ujal(1914): Cp6ujall (1914): Cp6ujal:  Cp6ujall: y3 wux CpGujalll: Cp6uja IV: Cp6uja V: KpabeBuna
npeT- nocr- npHcajeubeHn U 1esa bocua JIOHJIOHCKa  aMmmyTanuMoHa MosbeBuheBa CXC
KyMaHOBCKa KyMaHOBCKa KpajeBu Cp6uja JIMHMja JIMHHUja
Cp6Guja Cp6uja
e HHI eTHUYKH e e HHI koHpecHOHANIHI e  BeJMunHa 3eM/be

[IpBo ce Mmoxe npuMeTUTHU Ja je Cpbuja cBe [0 6GaJKaHCKUX paToBa 6usia
MaJa, ajJldi BeoMa XOMOreHa 3eMJba, LITO je CBAKaKo MMaJso IOBOJbHE MO-
cneauie Ha QyHKIMOHUCae JpKaBe U CTBapakbe YC10Ba 3a CBe0OyXBaTaH
Hanpegak.>® Hajsehu pesiaTMBHU MOPACT XeTEPOTEHOCTH JOTOJMO CE MO-
ce 6aJIKaHCKUX paTOBa, TO jecT no npucajesumwemy Ctape Cpbuje u JyxxHe
Cpb6uje. Taga ce, mpema pesysratuMa nomnuca 1921. rogune, KoHpecuoHaI-
Ha xeTeporeHocT yBehasa 3a 35%, a eTHM4Ka 4ak 3a 70%, wTo je 6u/a no-
cleauna YK/byUUBaba MyCJIMMaHCKOT CTAaHOBHUIITBA, 6e3 0631upa Ha TO /2
JIY je ped 0 MyCJIMMaHUMa CI0BEHCKOT TopeKJia vk AnGannnma.®® CamdHo,
Majia HellTo Mawe noBehawe kKoHpecHOHA/lHe U eTHUYKE XeTepOreHOCTU

59 Bume o ToM HampeTKy y ,3/1aTHO 706a“ Cpbuje BugeTn y: Kosuh (2014).

60 y3 To je Beoma BesmKa BepoBaTHoha Ja je yK/byuuBame AnGaHana y Kpambe-
BUHY Cp6Hjy AoBeJio He caMo [0 noBehama XeTeporeHoCTH Hero U /10 3Ha4yajHoT
nosehamwa nosapusanuje, 6yayhu ga Cp6u u AnGaHIM He jejle HU eTHHYKO I10-
pekJsio, HU je3uK, HU KoHdecujy. MehyTum, BpJio je BepoBaTHO Jia je NMpUpacT
KOHQEeCHOHa/lHe U eTHMYKe XeTepOreHOCTH OMO HeIUTO MamH y BpeMe caMoT
npucaje/jiibea HoBoocso60heHux KpajeBa 1912. roguHe, c 063MpOM Ha OFPOMHe
ry6UTKe CPIICKOT CTAaHOBHUIITBA y [IpBOM cBeTckor paTy. MusaH Pucrosuh je, 6e3
NOMHUIama NojjlaTaka, y CBOM M3Jlaramy Ha Npe/icTaB/bamwy Kmwure I'padosu baaka-
Ha, zpadosu Espone, ofpxxaHoM 7. jyHa 2018. roguHe y KoHaky Kierume /byoule,
yKasao Ha JjpacTU4Ho nosehame xeTeporenoctu Cp6uje mocse 6aJKaHCKHUX paToBa
Y Ha IPOMeHy KapaKTepa 3eMJbe ycJie/, Tora.
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oZUrpaso ce nprcajeaumemeM Bojpogune (6e3 Cpema) u Lpue ['ope. Jlok cy
Ha ceBepy y HOBY JAp»kaBy (mpomupena Cp6uja [) yuuie 3Ha4ajHe Mahapcka
YW HeMauKa MamHHA, NpucajefumberbeM KpasmeBuHe lipHe Tope y Cpbujy
cy yuin Metoxuja (ca BeJUKHMM OpojeM AsiGaHana) U IPHOTOPCKU €0
CaHyjaka ca BeJITMKUM 6pojeM Bolbaka — Myc/iiMaHa CJIOBEHCKOT MopeKJIa.

Cea jgasma mpomupewma Cpbuje (mpommpeHa Cp6uja Il - mpoimupeHa
Cpb6uja V) ycsioBuJa cy 3HaTHO Makbe peslaTUBHO NoBehawe KoOHdecruoHal-
He U eTHUYKe XeTepOreHOCTH, a/lu Cy JJOCTUTHYTH HUBOU Te XeTepPOTreHOCTH
Beh IPUJIMYHO BUCOKH, A TO CBAKAKO, MaKap JeJMMUYHO, 06jallbaBa naj,
peslaTUBHOT NoBehamwa XeTepOreHOCTU — oMafajyhy IpaHUYHYy XeTepore-
HOCT, eEKOHOMCKOM TE€PMMHOJIOI'MjOM MCKa3aHo. JeJUHO 3HA4YajHO NoBehamwe
XeTeporeHoCTH, HAPOYUTO eTHUYKe, HAacTaje npesiackoM npoirpeHe Cpouje
V'y ocTBapeHO Jip>kaBOTBOPHO pelieke — KpasbeBuny CXC.

WMajyhu npomeHe ca pa3/MYMTOM CMePOM JiejCTBa Y BUAY U TEMIIO THUX
IpOMEeHa, BepOBaTHO je Ja ce ONTHMAaJIHa BeJIMYMHA JApXKaBe, CXOJHO Ha-
Jla3iMa HeHOT eKOHOMCKOT Mo/iesia, Hajlla3u y 30HU IpoiunpeHe Cpb6uje
III: penaTUBHO BeJsiMKa JApxaBa (mpubsmxkHo 70% BesMuuHe JyrociaBuje,
a HelITO BHUllle Hero ABa nyTta Beha of KpaseBuHe Cpb6uje us 1914. roau-
He) y3 peJJaTUBHO yMepeHy xeTeporeHocT. M name je, MehyTHM, eTHHYKA
XeTepOoTeHOCTH KOjy HOCH Ta JApP>KaBOTBOPHA OMNIMja KyJHKaMo Beha of xe-
TeporeHocTu KpasbeBuHe Cpb6uje us 1914. rogune (3a 60%), anu je umak
eTHHUYKa XeTeporeHocT npourpeHe Cp6uje Il 3HaTHO Mama (3a 25%) oz
XeTepOreHOCTH Kojy je JoHesa Jyrocaasuja.®! KonauHo, jefjaH Hajas Koju
HUje [I0Be3aH ca TEOPUjOM ONITUMAJIHE BeJIMYUHE, aJI1 je Her0B 3Ha4aj JIAKO
pasymsbuB - Cp6uja Il je Hajeha Ap:kaBa of pasMaTpaHUx y Kojoj Cpbu
YHHe alcoJyTHY BehMHy CTAaHOBHUILTBA.

YKOMKO y aHA/IM3U HAyCTUMO €KOHOMCKY TE€OPH]jy ONTHUMAaHE BEJUYU-
He Jip>KaBe Y OKPEHEMO Ce Yje/Iubely jyroCcI0BEHCKUX HapoJa Kao cpe/-
CTBY KOjuUM Tpeba Jla ce ocTBapy LuJb Jia ,cBU CpOU KUBe Y jeJHOj ApxKa-
BU, W1 6apeM Ja mto Buiie Cp6a >KUBU Y CBOjOj MAaTUYHO]j JIPKaBH, OH/A
pe3yJiTaTu CUMyJialiMje aITePHAaTUBHUX JIPKABOTBOPHUX pellieha MoKa3syjy
Jla CBaKO MpoLIMpee 06yxXBaTa CPIICKOT HAPO/ia Y UCTOj Ap>KaBU HEMHUHOB-
HO y3pOKyje noBehamwe KyJTypHe XeTeporeHOCTH CTAHOBHUILITBA Te JpKa-
Be. To ce ofHOCH 1 Ha KoHdecroHaIHY (CMKa 2) U HA €eTHUYKY XeTepore-
HocT (csuka 3).

61 y cy4ajy KoHdecroHa/IHe XeTeporeHOCTH, OAroBapajyhu npoueHTu cy 64% u
12%.
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Ciuka 2.
O6yxBaT CPIICKOT CTAaHOBHHUIITBA U KOH$ECHOHAIHA XETEPOTreHOCT

1,000
0,962
0,912
0,967 0,876
0,827
0,713
0,643
4 0,552 \
0496 0,531
0,464
L —
0435 0,416 0420 0,388
KpameBuna KpameBrna Mpomupena Mpomupena Mpomupena Mpomupena Mpomupena Jyrocnaswuja:
Cp6ujal(1914): Cp6ujall (1914): Cp6ujal: Cp6ujall:ysmux Cp6ujalll: Cp6uja IV: Cp6uja V: KpameBrHa
nper- nocr- npucajesiuibeHy U 1esa bocHa JIOHZOHCKA ammyTanuoHa  MosbeBrheBa CXC
KyMaHOBCKa KyMaHOBCKa KpajeBH Cp6Guja JIMHUja JIMHUja
Cpb6uja Cpb6uja
Cnuka 3.
O6yXBaT CPIICKOT CTAaHOBHHIITBA U €eTHUYKA XeTEPOreHOCT
100,00%
0,961
0,912
0,876
0,827
0,841
0,642
0,551
0,495
0,493
0,337 0,326
” 0,307 \
0,293 0,3 0,245
KpasbeBuHa KpasbeBuHa Mpoupena Mpoupena Ipounpena Mpoupena Mpoupena Jyrocnasuja:
Cp6ujal(1914): Cp6ujall (1914): Cp6ujal: Cp6ujall:yamux Cp6ujalll: Cp6uja IV: Cp6uja V: KpameBrHa
npeT- mocT- npucajeiuibeHy U 1esa bocHa JIOHZOHCKa ammyTanuoHa MosbeBuheBa CXC
KyMaHOBCKa KyMaHOBCKa KpajeBH CpGuja JIMHUja JIMHUja
Cp6uja Cpb6uja

Jlakyie, ¥ y OBOM cJiy4ajy, IoMepawmeM rpaHuna npoudpene Cpb6uje
Jasbe of rpaHuna KpameBune Cpbuje us 1914. roguse, kako 6u mto Behu
Jleo CpICKOT Hapoja 6uo o6yxBaleH MaTMYHOM /[p>KaBOM, HEMHUHOBHO ce
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yBehaBa Ky/aTypHa XeTeporeHoCT (eTHHYKA U KOHpECHOHa/IHa XeTepore-
HOCT) CTAaHOBHHUILUTBA TaKBe JIp)KaBe U CBH OHU NOJUTHYKU U €KOHOMCKHU
TPOILKOBY KOjU IpoH3Jia3e U3 TakBe xeTeporeHocTH. CXOAHO CBUM HaBe-
JIeHUM pe3yJTaTUMa, 0Ka3aJo ce Jjla 64 OHe JpXKaBOTBOPHE aJTepHATHBE
Koje 6u 3HauuJe yBehawe ApkaBe, na 6u crora omoryhuse Behu o6yxBaT
Cp6a y uctoj Ap>aBy, HEMUHOBHO ycj0BUJIe yBehawe KyJTypHe XeTepore-
HOCTH Te ApXKaBe.

Hmajyhu y Buay npotuBpedHe edekTe moBehama JpxaBe - HEHUM
pactoM yBehaBajy ce MOroJIHOCTH y HpyKaky jaBHOT JoO6pa M 06yXBaTy
CPIICKOT CTAaHOBHHUIITBA, aju ce yBehaBa U XeTepOreHOCT CTAHOBHHIITBA
ca CBUM CBOjUM HeraTMBHHUM MocjaeAuliaMa. Bpso je BepoBaTHO Ja je omnet
ONTHUMAaJIHO pellierbe mpomupeHa Cp6wuja I, Kojom 6u 6MI0 06yxBaheHO
87,6% CpncKor CTaHOBHHUILUTBA, y3 PeJATUBHO yMepeHy XeTepOTreHOCT
(12% mama koHpecroHaHa U 25% Mamba eTHYKa XETEePOreHOCT Y OJHOCY
Ha JyrocsiaBujy) u y3 Beh HannoMeHyTH HaJa3 fa 61 CpOU YUHUJIU AlICOTYT-
Hy BehMHy CTAaHOBHUIITBA Te JpXKaBe.

6. MOJINTUYKA MAHOPAMA MNMPOLUUPEHE CPBUJE: EJIEMEHTH
ANTEPHATUBHOI CLEHAPHJA

Onpenes/buBame 3a npomupeHy Cp6wujy I, ,soHmoHCKY" Cp6Hjy, Kao
ONTUMAJHO [APXAaBOTBOPHO pelilee, HaMehe MoTpeby [ga ce OKBUPHO,
Jipyraydje He 61 HU MOIJIO, OMHIIIe OJHUTHYKA TaHOpaMa Tako JedUHHUCAHE
Jip>KaBe.

HMako 61 KyJITypHa XeTeporeHoCT Te Jp>kaBe 6MJa 3HATHO Mamba y OAHO-
Cy Ha JyrocJjiaBujy, oHa 6U U Jja/be 6MJ1a NPUJINYHO XeTeporeHa. Cprcka mno-
JIMTUYKA eJIUTa OM ce OIET, Kao U y CJIy4ajy JyrocjaBuje, cycpesia ca HEeYUM
IITO je 3a by 6MJI0 Heno3HaTo A0 1912. roauHe.

Kako 6u ce cprcka MOJIMTHYKA €JUTA CHAIJIA Yy TAKBUM OKOJTHOCTUMA?
Jla v 6u 6uJIa yCHellHvja y peliaBamby NOJUTHUYKHUX HECTAGUIHOCTH Y OJ1-
HOCy Ha weH yuuHak y KpasbeBunu CXC? Ha To muTame ce, HAapaBHO, He
MOXKe je/JHO3HAYHO OJTOBOPUTH, /I Ce MOTY MOHYJJUTH HEKU eJIeMEHTH 3a
pa3MHUIL/bakbe O CIEKYJATUBHOM O/ITOBOPY HA Hera, HEKHU JIeJIOBU MaHOpa-
Me TaKBe XHIIOTeTH4YKe Jp)kaBe, y nopehemwy ca JyrociaBujoM - ocTBape-
HUM /JIP>KaBOTBOPHUM pelIeHeM.

[IpBa 6MTHA pas/MKa y OJHOCY Ha JyrocjaBujy jecTe Aa 6U TO ApKa-
BOTBOPHO peliewe omoryhaBaso ga ydemhe Cp6a y AgpkaBu 6yge u3-
Hazg 50%, To ject aa Cpb6a y Toj ApkaBU OyZe BUIIE HErO CBUX OCTAJIUX
eTHUYKUX Irpyna 3ajesHo. To 61 CPICKOj NOJUTHYKO] €JIUTH A0 HECTIOPHO
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LeHTpaJIHU 10J10XKaj ¥ Behy c/1060Ay 3a fies1arbe HEero 1ITo je To 610 cay4aj y
JyrocnaBuju. Tome Tpe6a fonaTy fa 61 TUM JIpKAaBOTBOPHUM pelLIEHEM U3
MOJIMTUYKOT )KMBOTA 3eMJbe OMJIA UCK/byuyeHa XpPBaTCKA MOJUTHYKA €JUTa
(oHa 61 MMaJia CBOjy 3eMJby U CBOje MOJpyuje 3a Jleslakbe), Koja ce okKasasa
Kao OJJ1y4aH, KWJIaB, CIOCO6AaH Y aHTAarOHUCTUYKHU MIPOTUBHUK Y MOJIUTUY-
KuUM 60pb6ama y JyrociaBuju. Te 1Be OKOJTHOCTU GU ce MOTJIe OKapaKTepuca-
TH Kao May ca ABe ourtpulle. C jeaHe cTpaHe, MOX/Ja 6U CBe OHe CJ1ab0OCTU
CpIICKEe MOJIUTUYKE eJIUTEe U OJJIMKE CPICKOT MOJUTHYKOT KUBOTA KOje Ccy
nocrojasie y KpasbeBunu Cpouju 6uie camo nojayaHe ocehajeM JoMuHanuje
Y HECIYTAHOCTH, KaKo 360r (U Jla/be) LieHTPaJHOr MeCTa CPIICKOT Hapo/a,
TaKo W 300T HEJOCTAaTKa CHaXKHE U J06p0 OpraHW30BaHE CYNPOTCTAB/beHE
MOJIMTHUYKE eJIUTe, HOMYT XPBaTCKe.

C apyre cTpaHe, MOx/a 61 ce y TAKBUM OKOJIHOCTHMA Yy KOjuMa GU LieH-
Tpa/IM30BaHa OpraHU3alyja ApxKaBe OW/a HEYIHTHA JaKlle J0Ja3ujo [0
oJrosapajyhux NoJMTHYKUX pelllelha U NMOJUTHYKe OAJyKe OU ce JOHOCH-
Jle y3 HUXKe TPOILIKOBe — MakbU Ir'youTak eHepruje. Mox/a 61 ce HacTaBu/1a
WJIM YaK ojayasia JeMOKpaTcKa LpTa MOJUTHYKOT XUBOTA y (MPOIINPEHO])
Cp6uju, HAPOYUTO Y MOIIEAY KOHTpPOJIe BJACTU MOHapxa.’? Y ycioBuMa y
KOjuMa je KapaKTep JipKaBe HEYIHUTaH, UCTO Kao U HeHO ypeheme, y Ko0joj
MOCTOjU KOHCEH3YC O K/byYHHUM /[IP>KaBOTBOPHHUM NHUTAHUMA, NOJUTHYKU
>KMBOT MOJKe Jla Ce YCMepHU Ha OJroBOpe Ha NUTama HalmpeTKa JApKaBe U
Ha pellaBame Npob/eMa CBaKOJAHEBHUX Npo6seMa, MOJUTUUYKH KUBOT OU
610 Pa3HOBPCHUjU U CJIOOOAHUJU U He OU GUJIO MOTPEOHO OKYMJbakhe OKO
HEKOT ayTOPUTETa, IoNyT MOHAxXa, /ia 61 ce 04yBa/IM OCHOBHMU JIpXKaBHU UH-
Tepecu. KoHauyHo, 6yAyhu Jja 64 y TOj XUIIOTETHUYKOj ApKaBU *xuBesao 88%
CPIICKOT CTaHOBHMILTBA Ca MOJpYyYja JyrociaBuje, CPICKe MambUHE ¥ Cyce[-
HUM Jp>kaBaMa GuJie 61 peJlaTUBHO MaJjle, TaKo Jla ce BepOBaTHO BUILe He
64 IoCTaB/baJIo0 MUTAKe OKYIl/balba CBUX Cpba y jeany gpxaBy. [locTojana
61 MaTH4Ha Ap>xaBa Cpba y Kojoj 61 KMBeo BeoMa BeJIMKH [1e0 Te eTHUYKe
3ajegHune. To 64, BepoBaTHO, 3HAUYMJIO Jla OU ce TaKBa Jp:KaBa OKpeHy/a
peliaBamwy ApPYrux 6pojHUX GyHAAMeHTaJHUX NpobJieMa, ToUYeB Of, HUCKOT
HHUBOa 06pa3oBama CTAHOBHUIUITBA, CHPOMALITBA, HUCKOT HUBOA NpUBpe/-
He pa3BUjeHOCTHU 3eMJbe U TOME CJIUYHO.

62 papojeruh (2019, 243) c mpaBoM yKasyje Ha TO Ja Cy ¥ JyroCIaBHjH ,IOJTHTHYA-
pu u3 Cpbuje ucnosbuau u3HeHahyjyhy nonycT/bHBOCT U HEOAJIYYHOCT" ¥ OAHOCY
Ha MOHapxa, Hapo4HTO y nopehemwy ca BpeMeHoM 13 KHexxeBuHe mnn KpabeBuHe
Cp6uje, 1 Aa Cy TO YMUHUJIM y UMe ,BUIINX APXKaBHUX HHTepeca“, HaxasocT, Ty Beo-
Ma 3HauajHy KOHCTaTalijy He MPaTH oGjalibere 360T Yyera ce J0roHo TaKkaB Ipe-
OKpET.
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Tpe6a ponyctuTy MoryhHoCT Aa 64 M3abpaHO JpXKAaBOTBOPHO pelleHe
NOCMelINJI0O U NpEeUCIUTHBalke KOHBEHIMje, He TOJHMKO Jyre Tpajulidje,
Be3MBama CPICKe eTHYKe MPUNAJAHOCTHU 3a NPaBOCIaBHY BepPONMCIIOBECT,
0JJHOCHO npunazHocT CpICKoj MPaBOCIaBHO] LIPKBH, YHMe CY ,U3ry6/beHHu"
Cp6wu kaTosuuu u Cp6u ,Myxamegancke” Bepe (/bymuh 2012). CBakako aa
0¥ TakBO NpPENCNIUTHBAalbe U eBeHTyaJHO YKHJame BepOHCIHOBECTH Kao
yCJIoBa eTHHYKe NMPUNAJHOCTH - HEeLITO IITO NOCTOjU Koj AnbaHala, Ha
IpUMep - UMaJIo AajleKo BUIlle CMUCJA HEro Jp>kaBHU, NpeLU3HUje pedeHo
MOHApXOB NpoOjeKaT CTBapamwa jeJJHOr ,TpoljeMeHcKor Haposa Cp6a, XpBa-
Ta u CioBeHana“. HapaBHO, HamyuITame Te KOHBEHLUje He 6U YCJIOBUJIO
yMambeme KyJTYpHe XeTeporeHOCTH yces KoHpecoHa/lHe XeTepOreHOCTH,
anu 6U ce, BEpOBAaTHO, CTBOPUJIM IOTOJHUjH YCJOBHU 32 NPEBA3UIDKEHHE
3HaTHEe KYJTypHE XeTEpPOreHOCTH Koja 6 IOoCTojasa y U3abpaHOM ajITep-
HaTUBHOM /Ip>KaBOTBOPHOM pelllewy npouupeHe Cpouje. [la i 61 cpiicka
NOJIMTUYKA eJIUTa UCKOPUCTUIIA TaKBe YCJI0Be UM He, OTBOPEHO je NUTabe.
Y kpajwoj JIMHUjH, OBaj ofie/bK HUje nocBeheH JjaBasby ofrosopa Beh camo
NpyXamwy HOBUX TeMa 3a pa3MHUlll/balbe O HAlloj NPOILJIOCTH.

7. 3AKJbYYAK

EMIUpHjcKO HCTpakMBakbe, 3aCHOBAHO Ha pes3yJTaTHMa IoONHca CTa-
HOBHHUILITBA U3 1921. rofuHe, NOTBPAUJIO je OCHOBHY XUIIOTE3y pajia Aa 6u
OHe IP>KaBOTBOPHE a/ITEpHATHUBE Koje 6U 3Ha4YuJie yBehawe JpKaBe, na 61
crora omoryhuse Behu o6yxBat Cpba y UCTOj ApKaBH, fAoBeJjie 10 yBehawa
KYJITYpHE XeTeporeHoCTH Te Apxkase. [lorofHocTy of yBehamwa pxaBe He-
MHHOBHO Cy npaheHe TPOIIKOBMMA KoOje CTBapa noBehaHa Ky/JTypHa xeTe-
pOTeHOCT.

HUcTpakeHe cy mocsesnle M0 BEJMYUHY JpXKaBe (JakJie MOroJHOCTH ca
CTAaHOBHIITA NPYKaka jaBHOT J06pa U 06yXBaTa CPIICKOI CTAHOBHHUIITBA Y
jelHOj p>kaBH) U MO CTENEH KYJTYPHE XeTEPOTreHOCTH CBUX aJITEPHATHB-
HUX JIP’)KaBOTBOPHHUX pelletha, a TH Pe3yJTaTH Cy ynopeheHu ca noyeTHUM
craweM crBapu (KpaseBuHa CpOuja npe 6aJIKaHCKUX paToBa) M ca OCTBa-
peHUM ApkaBOoTBOpHUM peluerweM (KpameBrHa Cp6a, XpBaTa u CioBeHa-
na). CBa Ap>KaBOTBOpHA pelllelha OCHM MOYeTHOI ca CO60M HOce 3HauajHy
KyJTYPHY XeTepOTreHOCT CTAHOBHHUIITBA, HELLITO HA IITA MOJUTHYKA KY/ITY-
pa nosauTuuke eaute Cpbuje HUje 6UIa HABUKIIA.

[lopeheweM NOroAHOCTH U TPOUIKOBA paA3/JMUYUTHUX [JP>KaBOTBOPHHUX
aJTepHATHUBA, HApOYMTO AMHAMHKe pacTa BeJHU4YMHe 3eMJbe U 0OyxBaTa
CPIICKOT CTAaHOBHHMILTBA, C jefiHE CTpaHe, U NMoBeharwa XeTEPOreHOCTH, C
Jipyre cTpaHe, IPOLEHEHO je Aa 61 ONTUMAJHO pellere OU/a NpoLIupeHa
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Cp6uja I, ca 3anaZiHUM rpaHHUllaMa y cariacHOCTH ca JIOHZOHCKUM criopa-
3yMoM u3 1915. roauHe. YKpaTKo je onvcaHa NOJMTHYKA TaHOpaMa KaKBa
60U BepoBaTHO NOCTOjajla WM MOIJIA Jla MOCTOjU y TAKBOj XHUIOTETHYKO]
Jp>KaBH, Y3 CBe NMOTOAHOCTH U ONACHOCTH, HAPOYUTO Y OJHOCY Ha OCTBape-
HO peuiewe — KpasbeBuny CXC.

3aHUMJ/bUBO je NMUTale, Ka0 TeMa 3a HOBO MCTpaXkMBame, Jla Ju 6U
JyrocsiaBuja 6usia ycrnocTaB/beHa Ja je npolec kbeHor ¢opMupama 61o Je-
MoOKpaTcku. HavMe, Teopuja onTHMasHe BeJIMYMHE ApXKaBe I0Kasasa je jAa
JIEMOKPATCKH [JOHETE APXKABOTBOPHE OJJIyKe, OJHOCHO OJJIyKE O ApKaB-
HUM LieJIMHaMa Y rpaHyLlaMa, A0BOJe [0 MambHuX JpiKaBa y 0JHOCY Ha TaK-
Be HeJleMOKpaTcKe oAJsyke. He cnopehu foka3aHuU leMOKpPATCKU KapaKTep
KpameBrHe Cpbuje Kao Ap:kaBe U AeMOKPATCKU JIETUTUMUTET HheHe MOJIU-
TUYKe eJIMTe, ONPaBJaHO Ce MOXe OCHOPHUTH JeMOKPATCKU JIeTUHTUMHUTET
Jipyre CTpaHe, IIpe CBera XpBaTCKUX U CJI0BEHAYKUX NpPeCTAaBHUKA, YIJIaB-
HOM OHMX OKYIJbEHUX OKO JyrocJaBeHCKOI 0760pa, KOjU Cy y UMe THUX Ha-
pojia nperosapajiy o 6ygyheM ApxKaBOTBOPHOM pellleksy. 3aBPLIHO pellleme
je JOHeTO 1Mo yOp3aHOM IOCTYIIKY, y KPU3HUM BpeMeHUMa U JHEBHUM IPO-
MeHaMa, U3a3BaHUM IIpe cBera pacrnazoM AycTpoyrapcke U yop3aHoOM JUHa-
MHKOM 3aBPIIHUX paTHUX AejcTaBa (Ristovi¢, 2021a). To, jegHOCTaBHO, HUCY
YCJIOBY 3a JEMOKPATCKO JJOHOLIee ojJyKa. CTora je onpaBAaHO MOCTaBU-
TH XUIIOTe3y Ja JyrocaaByja He 64 6ua popMupaHa Aa je oflyKa O TOMe
JIOHOILIEHa Ha JIeMOKPATCKU HaduH. [locpefHy eMNUPUjCKY MOAPIIKY TOj
XUIIOTE3H Jjaje UCTOPHjCKa YUIbEeHUIA J1a Ce, YCIIOCTAB/bakbEeM JAeMOKpaTHje
U C1060JHUM JOHOlIeheM OJIIyKa, JyrocjaBuja Kao Ap»aBa pacnaJja, UCTo
Kao W Apyre BUILEHALMOHAJIHE ApXaBe y UCTOYHOj EBpomnn.

Jpyra 3aHUMJ/bMBA TeMa 3a HOBO UCTPaXHUBameE je caryejaBame JaHa-
IHUX KYJATYPHUX pa3Jinka usMehy eTHUUKUX U KOHPeCHOHaTHUX 3aje JHULA
Ha NPOCTOPY HeKaJlalllkbe JyrociaByje. Y caBpeMeHo J106a peJJoBHO ce CIpo-
BOJle UCTPaAXKHMBamka BPeLHOCTH KOje MpUXBaTajy NpUNaJHULM Pa3JIMIATUX
je3BMYKUX, eTHUUYKUX U KOHPeCHOHa/JHUX Tpyna. Mako yIUTHHULIU KOjU Cce KO-
pucTe HUCY ycpeacpeheHU Ha UTamke 0 mpedepeHIjamMa y IoTJiely jaBHOT
Jlo6pa, OHU Jlajy 06U/be MaTepHjaia 0 pa3jiikaMa y BpeJHOCHUM CyZ0BUMa
nojeAuHana kKoju yuHe ofpeheHe 3ajegnune. Umajyhu y BuAy KosmKo ce
CIIOPO MeAjy KYJTYPHU 0Opacly, AaHAIIKbU Pe3yJTaTH MOXJA MOTY Ja
JIOHECY HeKy peJieBaHTHY UHQopMalUjy O cTelleHy moJiapu3anuje usmehy
Pa3/IMYUTHUX je3UYKUX, ETHUYKHUX U KOHOECUOHATHUX I'pyla Ha MPOCTOPH-
Ma HeKaJallkbe JyrocjaaBuje.

Tu 6yayhu Hanasuy, 3ajeJHO ca Hajia3MMa OBOT pajia, MOTY Ja MOCAYXKe
Kao jeZlaH CErMEHT OCHOBE 32 MUPHO carJie/laBakbe, TPE3BEeHO BPETHOBAIbE
Y HENPUCTPACHY OLeHY NOJIMTUYKHUX OZJIYKa U3 BpEMEHa Y KOMe ce CpIiCKa
NOJIMTHYKA eJINTA ONpeJesnia 3a VjeAubebe jyrocJIOBEHCKUX Hapoga. 3a
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CMO3Hajy JIOUMX NPOLEHa U MOrPellHUX OJAJIYKa, VKOJIUKO UX je 6ujo. 3a
pa3yMeBatbe pasjiora Koju cy [0 ibHuX JoBesd. Huje moeHTa y ToMe Jia ce 0
HEKOM U heroBUM IMOCTYII[MMa Cy[I1 U3 CTOTOAMIIIbE, febesie XIaJ0BUHE
PETPOCIEKTHUBE, IOCJIEe CBETA OHOT LITO Ce JJOTOAUJIO, U TO HA OCHOBY CaBpe-
MEHHUX TEOPHjCKUX OKBHUPA, KAKBU HUCY MOCTOjasIH Y Z106a JOHOIIEHA OJJTy-
Ke, Beh je moeHTa Jia ce carjie/ia, pasyMe, Bpe/iHyje U OLleHH OHO ILITO Ce JI0-
roauso. Kako ce rpemike He 64 nmoHaBJbasie. M Kako 6u ce usberse pacnpase,
nonyT oHe PUKTUBHE, a TAKO YBepJbUBE, Koja je U3 poMaHa Kay6 ucmuHcKux
cmeapa/aya npeyseta Kao MOTO OBOT YIaHKa.

HesaBucHO o npe/iioXkKeHUX UCTpaKMBaka U lbUXOBUX Pe3y/TaTa, U3Be-
CHO je Zia ce U AaHalima Cpbuja cyoyaBa ca 3HATHOM KYJTYPHOM, OJJHOCHO
je3BMYKOM, ETHUYKOM U BepCKOM xeTeporeHoiunhy. [locsie Buille o CTO roguHa
HeyCIeLTHOT pellaBamka CPICKOT HALIMOHAIHOT NMUTawka, Cpbu cy Kao Hapoz,
Npelld IOyH KPYyr U BpaTUJ/MU Ce Ha MOYEeTHY TayKy, TePUTOpPUjaIHO GJIU-
3y APKaBOTBOPHOT pelllerkha U3 106a npe 6ajJKaHCKUX paToBa. Pasnuka je y
ToMe ITO AaHauwky Cpbujy, 3a pas/iuKy off KyJTYpHO xoMoreHe KpasbeBruHe
Cpbuje HemocpeJHO npeJ, 6a/IKaHCKe paTOBe, OAJIMKYje 3HayajaH HUBO KyiJI-
TypHe XeTeporeHocTH. Jlak/ie, M3a30B 3a JaHallllby CPICKY MOJUTHYKY esu-
Ty OCTaje UCTH OHAj KakKaB OW IOCTOjao y ycJoBuUMa mnpouupeHe Cpowuje.
KynTypHa xeTeporeHocT ca 6a/IkaHCKUX pocTopa Hehe HecTaTH, 6e3 063u-
pa Ha 6M1JI0 KOje AP:KaBOTBOPHO peliewe. CyouaBame ca lbOM je HeU36exKHO.
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CITOPA3YM O U3BOPY CY/JA NPEMA YPE/BHU BPUCEJT
Il TEP U KhETOB YTHULIA) HA HAQJIEXXHOCT APYIrmux
CY/ZOBA

Pad je noceehen cnopadymy o uszbopy cyda npema Ypedéu Bujeha (EY)
2019/1111 00 25. jyHa 2019. 2o0uHe 0 Had/sexcHOCMU, NPU3HAKY U U38PUIEHY
00/1yKa y 6pavyHuM chopoguMa Uy cmeapumd no8e3aHuMa ¢ podumesbckom
odzoeopHowhy me o mehyHapodHoj ommuyu djeye (npeuHaka) u ymuyajy
cnopasyma Ha HadzaexcHocm dpyaux cydosa. CneyuguuHocm moz cnopasyma
je mozyhHocm u36opa cyda y mamepuju nopodu4Hoz2 npasa, wmo y palujem
nepuody Huje 6uso mozyhe. lumesu ucmpascusarea cy aHaausza gopman-
HUX YCA08d 3d 84/bAHOCM CNOpA3yMd U He208d peaau3ayuja y npakcu.
Hcmpascusarse je 3anoyemo Ha ocHogy dedykmugHe mMemode 00HOCHO onhux
casHarba o Had.sexcHocmu y npasy Eeponcke yHuje u chopadyma o us6opy
cyda, me cy KopuwmeHe U HopmamugeHa memoda u memoda cuHme3se. Ha
O0CHOBY UCMPAXCUBArLd CMO Jowiu 00 CA3HAA 0 HAYUHUMA 3AK/AYHUBAHA
cnopasyma 0 u3bopy HadsexcHoz cydd U ocuzypasdarbd He20802 NpasHoz
djesnosarba npema ceum cydoguma y Eeponckoj yHUju, 0OHOCHO O He2080M
ymuyajy Ha npagu/aa aumucneHoeHyuje.
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npaso. — Cnopasym o usbopy cyda. — J/lumucneHdeHyuja.
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1.YBOA

Y npouecy rio6anusalnyje TProBUHA U Ipy»Kake ycayra ce oABujajy Mehy
cy6jeKTHMa U3 HajyJja/beHUjuX MjecTa Ha 3eMJsbU. MaKo Ap>kaBHe IrpaHuULe y
rpabaHCKUM U TProBauKUM II0CJOBHMMA CBe BHUILIE I'yOe Y/IOTy, Ha/LJIeXKHOCT
CyZa je U Jjlabe 6UTHA 3a YrOBOpHe cTpaHKe. [locTojalkbe mpeKorpaHUYHOT
ejleMeHTa yTU4Ye Ha ofjpehuBame cysa koju he 6UTH HaJJiexkaH, 360T yera
CTpaHKe CIOpa3yMOM O M360py HaZJIeXHOI Cy/a yroBapajy HaJJeXHOCT,
He oCTaB/bajyhu Aa MO3UTHUBHH NMPONUCH ApXKaBa Ofpese HaJJiexaH CyA.
To yroBapame je roguHama OCIOpaBaHO y MaTepHju NMOPOAUYHOr IIpaBa,
Koja je y mpaBusly u3y3eTa U3 MehyHapoJHHUX UHCTpyMeHaTa O HaJJex-
HOCTH, NIpU3HAWy U HU3BplIewmy Mpecyfa. [yobanusanuja, 1 OpoXogHOCT
JbYAY, Y BEJMKOj MjepH Cy 3aCTYIJb€HU y NMOpPOoJUYHOM mpaBy. [loTpeba 3a
yBakaBalbeM ayTOHOMMUje BOJbe€ CTpPAaHaKa CTaB/beHa je HCIpe], MOTIyHe
KOHTpOJIe mpomnuca Jap:xaa Ypeaoom Bujeha (E3) 6poj 2201/2003 of 27.
HoBeMOpa 2003. rojuHe 0 HAAJIEXKHOCTH, IPU3HAKY U U3BPIIEHY CYACKUX
oJl/lyKa y 6payHUM CIIOPOBMMA U y CTBapUMa NOBE3aHUM C POAUTE/bCKOM
oxrosopHohy (Ypen6a 2201/2003) moryhHowhy ga 6padyHy ApYyroBU U
HOCHOLIM POAUTE/bCKE OJOBOPHOCTH U3PUYUTO WJIM HA HEKHU APYrd He-
JIBOCMUCJIEH HaYMH NpUXBaTe Ha/lJIeXXHOCT CYA0Ba Y TPEHYTKY NOKpeTamba
MOCTyIKa MpeJ, CyA0M Te aKo je TO y UHTepecy AjeTeTa. ToM ypesooM Huje
6us0 Moryhe 3aKkJ/by4YHUTH CHOpasyM O U300pYy KOjUM 6U CTpaHKe IpHje
NOKpeTamwa IOCTYIKa YyroBOpuJie HaAJIeXXHOCT cyAa. busio je ouekuBaHo fa
je cpenehn Kopak y TOj 06/1aCTU 3aK/byyHBambe ClIopasyMa 0 U360py HaA-
JIEXHOT CyZa, ITo je omoryheHo Ypen6om Bujeha (EY) 2019/1111 op 25.
jyHa 2019. 0 HaJJIeXKHOCTH, NMPU3HAKY U HU3BPUIEHY OAJYKa y OpauHUM
CIIOPOBMMA U y CTBapHMa [I0Be3aHHWMa C PpOJUTe/bCKOM OAroBopHoLIhy Te
0 MehyHapoaHo] oTMuIM Jjene (npeuHaka) (Ypemba Bpucen II Tep). 3a
npor3Boherme NPaBHOT Jje/I0Bamka CiopasyMa Hy»KHO je Ja Oyy UCIYHeHU
YCJIOBY 3a HeroBy GopMasiHy Ba/baHOCT M J1a ce oHeMoryhu Bobemwe mo-
CTYIIKa IpeJ, CyOM Apyre Ap)KaBe YJaHULE, a TH aclleKTH Ce aHaIU3Upajy

y OBOM pany.

2. HAANEXHOCT Y NPABY EBPOINCKE YHHUJE

Hajsnavajuuju uHcTpymeHT EBpomncke yHwuje (EY) 3a HazasexxHocT
je Ypenba (EY) 6poj 1215/2012 EBpormnckor napJjiaMmeHTa u Bujeha opn
12. peuem6pa 2012. o HaAAJIEKHOCTH, NMPHU3HAKY U U3BPIIEHY CYACKHUX
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oAslyka y rpabaHCKUM M TProBaykuM cTBapuMa (mpeuHadeHa)® (Ypea6a
1215/2012) koja je 3amujeHusa Ypenby Bujeha (E3) 6poj 44/2001 on 22.
neneMm6bpa 2000. 0 HaAJIEXKHOCTH, MPU3HAKY U HU3BPUIEWHY CY[CKUX OJJIY-
Ka y rpahaHCKuUM M TproBauykuM crtBapuMa’ (Ypexmba 44/2001). Ipereua
06je ypenbe je KoHBeHIIMja 0 HAJIJIEXKHOCTU U U3BPIIEHY CYACKUX OJAJYKa
y rpahaHCKHM U TProBauyKMM CTBapMMa, OTNHcaHa je 27. centeM6pa 1968.
roguHe.’ 3Hayaj TUX NpaBHUX MHCTpyMeHaTa 3a Ypenoy Bpucen Il Tep ce
ornesa y npakcu Cyga npasge EY (Cyg EY) koja y ogpebenom gujeny moxe
O6UTH npUMjemHUBa Ko puMjeHe Ypenbe bpucea Il Tep.

Passior HopMupama HaZJIEXXHOCTHU Pa3JIMYUTUM IPaBHUM UHCTPYMEHTH-
Ma noc/beula je HagaexxHocTu EY. AMctepaaMmckum yroBopoM us 1997. ro-
JIUHe ,MIpaBOCy/iHA capajiiha ¥ rpahbaHckuM npeameTuma’ (wiaH 61-69) us
T3B. Tpeher cTy6a npemjemrra ce y T3B. npBu cty6 EY (Boucek 2011, 1804,
1805). Tume je eBporncko MehyHapoHO IPUBATHO NPaBO Y NPaBHOTEXHUY-
KOM CMUCJY nocTasno npaBo EY koje ce y npaBuiy ypehyje eBponckum ce-
KyHZIlapHUM IIpaBoM, a IMITaBHU YHUPUKALHUjCKM UHCTPYMEHT IOCTaje ypeJ-
6a (Boutek 2011, 1804, 1805). JlucaboHCKH yroBOp 0 PyHKLIHOHKMCay EV*
NOJBOJM MaTepHjy MehyHapoHOT IpUBATHOT NpaBa noJj npaso EY y unany
81 u u3jenHayaBa je y JerucJaaTUBHOj poueAypHu U koHTposu Cyaa EY nog,
onhe ofpez6e, C TUM LITO Yy NOIJIe[ly MaTepHje MehyHapoAHOT MOPOJUYHOT
npaBa, 360r Cy3/p>KaHOCTH JAp)KaBa YIaHMIA Jla peryjucame THX OJHOCa
nosjepe JierucaatuBy EY, ocTtaje pesepBa (1 u3y3eTak) noce6He mpoueny-
pe (Bopgam 2012, 145). [loce6aH 3aKOHOJABHU MOCTYIAK® MOApPa3yMHjeBa
Jla 0 MjepaMa Koje ce OJHOCe Ha NOPOJAWYHO NpPaBO C NPEKOTPaHUYHUM
vMIUIMKanujama Bujehe opsnydyje jesHorsiacHo, HaKOH caBjeTOBamwa C
EBponckum napsamMmeHToM. Bujehe, Ha npujensior Komucuje, Moxke JOHUjeTH
OJLIyKy KOjoM ce yTBpDhyjy OHHM acleKTH MOPOAMYHOr NpaBa C HpeKorpa-
HAYHUM HMILIMKal¥jaMa KOju MOTy OUTH NpeAMeTOM akKaTa JJOHeCeHHX
y peOBHOM 3aKOHOJABHOM MOCTYNKy. Bujehe opnydyje jenHorsacHo, Ha-
KOH caBjeToBama ¢ EBponckum mnapsameHToMm. O npujeasiory Komucuje
obaBjelITaBajy ce HAlMOHA/JIHU lTapJlaMeHTU. AKO ce HallUOHA/IHU Tap/1aMeHT
YCIIPOTHUBH Y POKY OJf IIECT Mjecely off laHa TakBe 06aBUjeCcTH, OfIyKa ce
He JIOHOCU. AKO IPOTHBJ/bEH€E H30CTaHe, Bujehe Moxe JoHUjeTH o IyKY.

1 CayscoeHu aucm EY L 351 ox 20. genem6bpa 2012.

2 Cayscberu aucm EY L 12 on 16. janyapa 2001.

3 Caysc6eHu aucm EY L 299 op 31. nenem6bpa 1972.

4 Yrosop o EY u Yroeop o ¢yHkuuonucawy EY, Cayxucbenu aucm C 83, 2010

(mpeunmihen Tekcr), ycBojeHu cy 13. menem6pa 2007, a cTynmuau cy Ha CHary
1. neuemo6pa 2009. roauHe.

5 Yrosop o ¢yHknmonucawy EY, wian 81 cras 3.
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Ypeno6a 44/2001 je moHeceHAa Ha OCHOBY ojpenabe WwiaHa 65 Yroopa
0 ocHuBawy EBporcke 3ajegHulle Kao Mjepa 3ajefHULEe Yy NPaBOCYLHO]j
capaZiiby ApKaBa WiaHULA y rpahaHCKUM mpeaMeTHMa U Y caJiprKajHOM
CMUCJy TpeAcTaB/ba HOBesy bpucesicke konBeHnuje u3 1968. ropune
(Babi¢ 2006, 74). Hanasumo Mulllbera Aa je Ypenoba 44/2001 HajBakHUjU
nHCTpyMeHT EY y cdepu mehynapoaHor npuBatHor npaga (Stone 2010, 6).
Timmer cmaTpa fa je Ypen6a 44/2001 renepasiHo BeoMa ycrjeliaH HHCTPY-
MeHT 0 npaBocyAHOj capajibu y EY (Timmer 2013, 129). Te ycnjexe Ypeoe
44/2001 capa je mocturia u Ypenoa 1215/2012.

Y 6payHHMM CIOpPOBMMA M y CTBapuMa IIOBE3aHUM C POAUTE/bCKOM
0IrOBOpHOIIINY, CKOPO HCTOBpPEMEHO YV BpUjeMe JloHolIewa Ypenbe 44 /2001,
JloHeceHa je Ypeno6a (E3) 6p. 1347/2000 og 29. maja 2000. o HaJ/1e2KHOCTH,
NpU3HaWy U U3BpLIEHY CYACKUX OZJIyKa y 6payHHMM CIIOPOBUMA U Yy CTBa-
puMa I0Be3aHUM C pOJUTE/bCKOM oAroBopHoinhy®, Koja je craB/beHa BaH
cHare Ypen6om Bujeha (E3) 2201/2003.7 [locbeatba ypeada y TOj MaTepHju
je Ypen6a Bpucen II tep®, koja je u mpeamer osor paga. Ypeaba Bpucen
Il Tep ce npumjewyje o 1. aBrycra 2022. roguHe. Ypen6a 2201/2003 ce
npuMjemrBaia y 06J1aCTH POAUTE/bCKOT NMPaBa, Y CBUM CUTYyalujama, 6e3
0631pa Ha TO [Jja JIU Cy POAUTE/BY y OpaKy, pa3Be/leHH WM UM je 6pak 1mo-
HumTeH (Camapuuh 2015, 832), a y TUM ciy4ajeBUMa ce NpUMjewyje U
Ypeno6a Bpucen II Tep.

BpujeMe nodeTka nprMjeHe oKa3yje Ja je 1oTpeGHO cayeKaTu ofipeheHu
BPEeMEHCKH NIepUOJ 3a pe3y/iTaTe leHe IPHUMjeHe Y IPaKCH.

3. MOINYRHOCT 3AKJbYHEHA CMTOPA3YMA

Ypeno6om 2201/2003 HUje 03BO/bEHO 3aK/byuUBak€e CIOpPa3yMa O Haj-
JIeXXHOCTU cyaa usMeby 6paunux apyroBa. OBa ypejnba je omoryhaBasa
npoporaiyjy HaJlJIeXXHOCTH 3a CBe NpeJIMeTe KOjU Ce 0OIHOCE Ha POJUTEIbCKY
OJITOBOPHOCT NOBE3aHy C TAKBUM 3aXTjeBOM ako 6apeM jeZiaH oJf OpauyHUX
JIpyroBa UMa pOJUTE/bCKY OJTOBOPHOCT MpeMa JjeTeTy W aKo Cy GpavyHu
JIPYTOBU U HOCHOLU POJIUTE/bCKE OATOBOPHOCTU U3PUYUTO WM Ha HEKHU
JIPYyTY HEJBOCMHC/IEH HAYWH NMPUXBATUJIN HAJJIEKHOCT CYA0Ba y TPEHYT-
Ky TMOKpeTara MOCTYIKa MpeJ CyJ0M Te aKo je TO y uHTepecy ajerera.’

Cayxcberu aucm EY L 160 og 30. jyna 2000.
Cayxcoeru aucm EY L. 338/1 on 27. HoBeMOpa 2003.
Caysc6eru aucm EY L.178/1 op 2. jyna 2019.

% VYpen6a 220172003, uian 12 cras 1.
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Hopmupame mpoporanuje Ha TakaB HauvuH OHeMOryhaBasio je CTpaHKe
Ja 3aK/byye CIOpasyM O HaJJIeKHOCTHU CyJa Ia je HajpaHUju TPeHyTaK
ycarjaiiaBamba HaZJIeXXHOCTH O6MO y BpUjeMe IMOKpeTama nocTynka. Ty-
JKUJIAL, je CBOje MHUII/beHe 0 HaJIeXKHOM CyAy M3pakaBao NOJLHOLIEHeM
Ty>k6e oApeheHOM cCyay, AOK je TYyKEHH MOTrao M3PUYHUTO JaTHU carjac-
HOCT Ha Ha/IJIEXXHOCT Cyla OJIFOBOPOM Ha TYxOy y KojeM Hehe ocmoputu
Ha/IJIEXXHOCT, IITO 6W 3HAYWJIO /1A je Ha HeJBOCMUCJIEH HAYMH MPUXBATHO
HaJIJIEXXHOCT cyAa. Ty>XeHH je MOrao Jla OCHOpHU HAJJIEXKHOCT CyAa Mpe
KOjHM je IOCTYIKa MOKPEHYT, a Yy TOM CJIy4ajy 64 ce CyJ| OIJIacCHO HeHaJie-
YKHUM YKOJINKO HeroBa HaZlJIeXKHOCT HUje OuJia 3aCHOBAaHA HAa MO3UTUBHOM
npaBy. JenHocraBHuje, Ypen6a 2201/2003 cazapxkaBasia je ABuje oapende
KOjHMa je 6MO0 J03BOJ/bEH OIPAaHUYEH 0GJIMK CTpaHAaYKe ayTOHOMUje: IPBOM
cy yTBpbeHa mpaBusia o mpoporauuju cyaa (wiadH 12), a Apyrom je 6uJo
JI03B0JbeHO yuelnhe cTpaHaka y MexaHU3My forum non-conveniens'® (4ian
15) (Gray 2022, 52).

Cge BuIlle NpuxBaheHa ayTOHOMHUja BOJbe pe3y/THpaJiaje h oMoryhaBamweM
3aK/byyema Cliopa3yMa y NOPOAWYHOM IpaBy, UaKO je y paHHUjeM Nepuo-
Jly 6UJI0 He3aMHUC/IMBO Jia CTpPaHKe UMajy ayTOHOMMUjY BOJbe Y OBOj TpaHU
npaBa. [I[punrkoM goHouewa Ypenbe 2201/2003 HekoJIMKO r/1acoBa 6110
je y mpuJor [03BO/baBaly CTpaHayKe ayTOHOMHUje Y NMUTamKUMa pasBoja
(Fallon, M,, Kinsch, P, Kohler, C. eds. Building European Private International
Law. Twenty Years’ Work by GEDIP, Intersentia, 2011, y: Kruger, Samyn
2016, 143). U3Bjemrraj EBponcke koMucuje Takohep je 610 MoBoJ/baH 3a TaK-
BO ykJby4yuBamwe (Kruger, Samyn 2016, 143). To He camo Aa 64 yCKIaZuJI0
Ypen6y 2201/2003 ca npyrom Ypeno6om EY o rpabanHckum ctBapuma Beh
je U [OMYHHUJIO ayTOHOMHUjy Koja ce Jiaje CynpyxHunuMa Ypenoom Pum II1
Jla n3abepy MpaBo Koje ce MpuMmjewyje Ha mUX0B pasBoy, (Kruger, Samyn
2016, 143, 144). V360p HaAJeXKHOT CyZa MoXe, TpeMa pyjeunMa EBporncke
KOMMCH]je, GUTH NOCeOGHO KOPUCTAH y cjlydajeBUMa CIOPa3yMHOT pa3Boja
6paka (Kruger, Samyn 2016, 144). MoryhHOCT 3ak/byunBama CIlopasyMa o
Ha/lJIeXXHOM CyAly ocurypaJsa 6u npefBUAJ/bUBOCT U NMPaBHY CUTYPHOCT -

10 NoxTpuua forum non conveniens jaje cysy AMCKpeLMOHO MPaBo Aa oAGaru

c/y4yaj ako cMaTpa ja he cTpaHOM cyAy GUTH BMIIe NOTOJHO WJIM ojrosapajyhe
Jia pujemn ciay4daj. CBpxa JOKTpHUHE je Aa crpujedyd forum shopping, npu 4emy
TY)KUJIAL, TPaXXKM HajioBoJbHUjU $opyM, 6e3 063upa Ha Be3y ciydaja U Tor ¢opy-
Ma. Ty JOKTpHHY 4ecTo NMpHUMjewyjy CyJOBH Y 3eM/baMa aHIJIOCAKCOHCKOI' NpaBa
Y epuKacHO 6JIOKHpajy NpUCTyn 3a owteheHe cTpaHue, 63 063Mpa HA MEPUTYM
npeameta. [IpernocraBka je Aa he ce nmpukJ/afHUje IPOBECTH Y JPXKaBU TYXKHUO-
na. Mehyrum, cratuctuke CA/] nmokasyjy fja y roTOBO CBHMM CJIy4YajeBUMa Kaja je
oz6ujeH forum non conveniens aMepUUYKH CyJJOBU HUCY MOKPETAJU MOCTYNAK y aJl-
TepHaTUBHOM QopyMy, ocTaBsbajyhu omTeheHe 6e3 MKaKBe HaKHaJe LITETe Mpes
auneM npasge (Gerrity 2016, 11).
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A. Nosmuh (cTp. 567-593)

Jla ce pUjell BUXOB CIOp, U MorIo 6u noMohu fa ce crpujeyd ,Kypba Ha
cya“!! (Kruger, Samyn 2016, 145). Yupago 360r Tux pasJora je oMmoryheno
3aK/by4yHBakbe CIOpa3yMa O HaJlJIeXXHOCTH CyZa IpeMa HoBoj Ypenbu Bpu-
cen Il Tep. Komucuja je y npeacraB/bamy cBor [Ipujensiora ypenbe ucrakia
NpUMjepeHoCT yBohewa MoryhHocTH u3bopa cyna, ca Lu/beM Ja ce obe-
cxpabpu forum shopping v Jia ce jypuCAUKIMja Y TAKO OCjeT/bUBO] 06J1aCTH
npaBa yuyuHM npenaBugybuBoM (Lupoi 2021, 545). Ctpanke u jJasbe UMajy
(/TMMUTHPaHY) MOTYhHOCT CcliopasyMujeBamba 0 HaAJIEXKHOCTH Cy/ia C KOjUM
JiijeTe UMa 1ocebHY Be3y, y3 YCJI0B /ia je Ta HaAJIeXKHOCT Y Haj6o0/beM UHTe-
pecy njeteta (Medi¢, Sedlar 2022, 52). Cnopa3yMm Koju y BpujeMe NOKpeTamba
NOCTYNKa OApakaBa Haj60/bM MHTEPEC JjeTeTa He MOpPa, y CBAKOM CJ1y4ajy,
HAaKOH OKOHYama IOCTYNKa y IMOIJeAy Kojer je NMOCTUTHYT CIOpasyM o
Ha/IJIEXKHOCTH 3a BpHUjEMe JjeTHIbCTBA JOTHUYHOT JijeTeTa — U Jia OCTaHe y

HBEeroBoM HajoosbeM uHTepecy (bopmam 2015, 1530, 1531).

YKkrHyTa je MOTYhHOCT KOHCOJIMJallMje clopa O POJgUTEe/bCKOj OATOBOD-
HOCTH C 6payHUM CIIOPOM, OJJHOCHO MOTYhHOCT Npoporanuje HaJ1eKHOCTU
y Be3u ¢ 6pauHuM ciopoM (Medi¢, Sedlar 2022, 52). /lakJe, BaXKHY TPOMjeHY
JnoHocu Ypen6a Bpucen Il Tep yBoheweM n3bopa cy/ila He3aBHUCHOT OJi Ha-
JUIEXXKHOCTU ¥y 6pauHuM cTBapuMa (Bobrzynska 2021, 601). HemoryhHocT
yroBapama Ha/lJIeXKHOCTH Y 6payHUM CIIOPOBMMA NNPOU3J1a3H U3 caMe HOMO-
TexXHUKe nucamwa Ypenoe Bpucen Il Tep. [lorsnassbe 11 ,HagnexHocT y 6pay-
HUM CIIOPOBMMA U y CTBapMMa [I0Be3aHKMa C POAUTE/bCKOM 0 roBopHouhy*
caZpxu Tpu ofjesbKa. IIpBu opjesmak je ,PasBoj, 3akoHCKa pacTraBa U
NOHUINTAj 6paka’, apyru ,Poauresbcka oaroBopHocT” u Tpehu ,3ajesHUYKe
oapexnoe”. [Ipoporanuja HaJJIEXKHOCTH je ¥ ofjesbKy ,PoiuTes/bcka 0ATOBOD-
HOCT", a He y ofje/bKy ,3ajefHUYKe ofpefbe”, 300T yera ce 3ak/byuyje Ja
ce Mpoporanuja HaJJeXHOCTH OJHOCU CaMO Ha POAUTE/bCKY OATOBOPHO-
CTH U Ja Huje Moryha y 6payHuM crnopoBHMa. HanasuMo MulLbeme Ja je
MO’/Ia HECKJIAZJHO MCK/by4YeHa ayTOHOMHUja BoJ/ba 3a OpavyHa MUTama jep ce
3a yroBapame Ha/JIeXKHOCTU 3axTHjeBa JieTa/baH CKyIl yCJ0Ba MU 3axTjeBa
(Lupoi 2021, 545).

1 Ewur. rush to court.
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4. MATEPUJAJTHA BAJbAHOCT CMMOPA3YMA

Hako je cTpaHKaMa oCTaB/beHa ayTOHOMHUja BOJbe 32 YrOBapame Hallex-
HOCTH, OHa je orpaHuYeHa MOTPeGOM HCIyHaBaka oApeheHUX ycjoBa 3a
3aKJ/by4HBame cropasyma. CyJoBH Jp)KaBe WIAHWIE UMajy HAAJIEXKHOCT Y
CTBapUMa MOBe3aHUMa C POAUTE/bCKOM OArOBOPHOIINY aKO Cy UCHyH-eHH
cpenehu ycioBu:

(a) mocToju 6GuTHA Be3a JjeTeTa U Te Ap:KaBe WIaHHIE, MOCEOGHO 360T
YumeHuLe?:

1. ga HajMambe jeflaH Of HOCUJIAlla POAUTE/bCKE OJITOBOPHOCTH MMa
yo6H4ajeHo OGOpaBUIITE Y TOj JPKABU YJIAHUIIY;

2. [aje y TOj Ap:KaBU 4IaHULM OGUJIO MPETXOAHO yoO6u4ajeHo 6opa-
BUILTE JjeTeTa U

3. naje nujeTe Ap)KaB/baHUH Te ApKaBe YWIAHULE;
(6) cTpaHKe ¥ CBaKHU JIpyryd HOCUJIAL, POIUTE/bCKE OJTOBOPHOCTH:

1. CBOjeBOJBHO Cy TOCTHUIJIK CIOPA3yM O HA/JIEXKHOCTH, HajKacHUje y
TPEHYTKY MOKpeTama MOCTyIKa Mpes Cy0M, UIU

2. W3PUYUTO Cy NPUXBATU/IM HAAJIEKHOCT TOKOM IIOCTYIIKA TE je CY[,
OCHTYpao Ja cBe CTpaHKe 6yay o6aBHjellITEeHe 0 CBOjeM MpaBy Ja
He NpUXBaTe HaAJEXKHOCT U

(B) usBpLIaBaEmEM HAZJIEXKHOCTH IITUTE Ce UHTEPECHU JjjeTeTa.

MaTepwuja/lHA yCI0BHA 3a Ba/baHOCT CHOpa3yMa yKa3dyjy Ha TO Ja je
oCTaBJbeHa Beha AUCKpeLHOHa OlijeHa CyAy Aa Jiu he NpUXBaTUTH CIOpa3yM
cTpaHaka. Pujed je o npaBHUM cTaHjapAuMa ,Be3a JjeTeTa U Apase 4Ja-
HUILEe" U ,3allTUTa UHTepeca JijeTeTa’, ITO oMoryhaBa IIKMPOKO TyMayemwe
cynoBUMa. YTBphUBame UHTEpeca JjjeTeTa Jjaje Cy/ly OBJIACTH Koje Cy IH-
pPOKe CKOpO Kao y AOKTPUHHU forum non conveniens. UHTepecu ajerera
YKJbYUyjy MjecTo Bohera MOCTYNKa, OAHOCHO CjeJULITE Cy/a, a/ld YK/bY4Yjy
¥ MjepoJiaBHO NMpaBo 3a oJJy4yMBame o cnopy. [IpaBo cyzma npef kojuMm ce
BO/JIM NMAapPHUYHU MOCTYINAK je yIpaBO OCHOBA 3a YTBphUBame MjepoJaBHOT
npaBa Ha OCHOBY Kojer he ce ofJyduTH o npejameTy cropa. Kosnsuone
HOpMe JAp)KaBe 4aHULe Aajy oAroBop Koje he mpaBo OUTU MjepoJaBHO
3a pjeliaBame crnopa. MjepoiaBHO MpaBo MOXe J1a YTHYe Ha OAJIyYUBaH€
0 MMPaBHOM OCHOBY, 0 TOMe Ja Jik he Tyk6eHU 3axTjeB OUTH OAOHjeH WU

12 Ypen6a Bpucen 11 Tep, unan 10 cras 1.
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YCBOjeH, aJii U Ha BHUCHHY NOTpaXkuBama. Ha mpumjep, y apxaBama ce
focybyjy pasMuuTH M3HOCH 3a U3JpKaBamwe. He Moxe ce oyekHBaTH Of
CyZia Jila M3BPLIM aHa/JU3y Koje he mpaBo GMTHU NPUMHjeHEHO, AU HEr0BO
MOCTyName ca [[U/beM /1a YTBPAHU Koje he nmpaBo OUTH MPUMHUjeHeHO He OU
610 npoTUBHO Ypenou bpucen II Tep.

CTpaHKe MOTy 3aKJ/byYUTH CIOpa3yM M y Be3W ca OTMUIIOM JjeTeTa
(Martiny 2021, 507). Onjewyjyhu npupoy ofgHOCa CTpaHaKa y Cay4ajy OT-
MUIIE Jijelie, O4eKyje ce MaJy 6poj criopasyMa y Toj 06JIaCTH.

Cyn EY y Hu3y npegMera TyMaduo je npumjeny Ypen6e 2201/2003, a
6ynyhu fa cy 6pojHe ofipe/i6e y LiMjeJIOCTH IIpey3eTe U y CIujeJHULM Te Ype[-
6Ge, TyMademe 3ay3eTo paHHje ocTaje peseBanTHO (Zupan, Koki¢ 2022, 5). Y
npakcu Cyza EY Hanasumo Mulbeme Ja Kaja Cy pOJUTE/HH Mal0/bETHOT
JljeTeTa, KOju C HbUM yobudajeHO GopaBe y Ap>KaBW YJaHHULHM, Y UMe TOT
JljeTeTa MoAHWjeJH 3axTjeB 3a 000pee OfpHUliamha 0J] HaC/beCTBA Mpe/,
CyZloM ApyTe ApaBe YiaHUIE, yiaH 12 craB 3 Tayka 6) Ypenbe 2201/2003
Tpeba TYMauUTH Ha HAYMH Ja Ha OCHOBY OKOJIHOCTH [Jia Cy ce GOpaBHIL-
Te OCTaBHOLIA y TPEHYTKY HEeroBe CMPTH, eroBa UMOBHUHA, Koja je mpej-
MeT Hac/behrBamwa, U 06aBe3e Ha OCHOBY HAcC/be/CTBA HAJA3WJIU Y JpKaBU
YJaHULIM 0JabpaHor cyJia, y HEeJJOCTaTKy YMMOeHHKa KojuMa 6U ce MOIJIO
JIOKasaTH Ja 06U mpoporanuja HaAJeXHOCTH MOIJIA IITETHO yTHULATH Ha
JljeTeTOB M0JI0Xaj, Tpeba 3aK/bYYUTH Ja je TaKBa Ipoporanuja HaJJIexHo-
ctu y uHTepecy gjerera.l® 3aksbydyje ce /ia ce CTpaHKe MOTY CIOpa3yMjeTH
0 HaJJIEXKHOCTH CyJla HeKe Jip>KaBe 4YJAaHMIE caMO aKo MOCTOju GUTHA Io-
BE3aHOCT /ijeTeTa C TOM JPXKaBOM, a U3BPIIABAakbEM HAAJIEKHOCTH IITHUTE
ce HHTepecH AjeTeTa. Moxe ce oueKMBaTH Ja he ce Ha/l/1eXKHOCT 3aCHUBATU
yIJIaBHOM CaMO y OHUM IpeJMeTHMa Y KojuMa 61U MOHAKO MOCTojaia Haj-
JIEXXHOCT NPOPOTHUPAHOT CyAa 10 HEKOj Apyroj ocHoBu. [Ipema ToMme, mpo-
CTOD 3a CIIOpa3yM CTpaHaKa O Ha/IJIEXKHOCTH je BPJIO CYKEH.

Y Ypeno6u Bpucen Il Tep He HaBoju ce mpeMa NpaBy Koje ApKaBe ce
oapebyje MaTepujasiHa Ba/baHOCT cnopasyma. [lpema Ypeno6u 1215/2012
3a OIljeHy MaTepHjaJiHe BabaHOCTH CIIOpa3yMa 0 U360py HaJJIeKHOT CyAa
Mjepo/ZiaBHO je MPaBO JApKaBe YiaHHUIle CyAa WM CyLoBa YTBpheHUX crnopa-
3yMOM, YKJ/by4yjyhu npaBuJia o CykoGy 3aKOHa Te Ap:kaBe dianue.'* Ha Taj
HauMH Ce MOXe YKa3aTU Ha oHeMoryhaBamwe ocTBapuBamba YrOBOPHE BOJbe
CTpaHaKa, a/li CTPaHKe MOpajy UMaTH y BUAY CBe NpaBHe MPOIMHCe, Ia TaKO
Y IIPOIIMCe KOjU Ce OZHOCE Ha pjelllaBatbe CYKoOa 3aKoHa. Y MpaBHO] TEOPHjU

13 Tpecyma Cyza EY ox 19. 4. 2018, Alessandro Saponaro, Kalliopi-Chloi Xylina
(C-565/16), EU:C:2018:265, napa. 40.

4 ypen6a 1215/2012, tauka 20.
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HaJIa3MMO MULLbEHE Jla TO HHUje J00pO pjelllerme jep ce He OCUTypaBa
IpUMjeHa UCTOr MaTepujajHor npasa y EY 3a cyncraHuujanHy Ba/baHOCT
cropasyMa o HaJIJIeXXHOCTH cy/a.l® 3a ciopasyMe 3ak/bydeHe npeMa Ypeaou
Bpucen Il Tep nuTame npaBa MjepoAaBHOT 3a NPOPOTALUjy NPENYLITEHO je
YHYTpaLIkbUM KOJU3UjCKUM HopMaMa lex fori, Tako fa he cTpaHke MOpaTH
VMaTH y BUJy CBe NO3UTHUBHE NpaBHe NPOMNHKCe Ap:KaBe YIaHHLe CyAa, Kao
Uy cay4ajy Ypenbe 1215/2012.

5. POPMAJIHA BAJbAHOCT CINOPA3YMA

@®opMasHOj BaXKHOCTM TNPOPOTALlMOHOTr cllopa3yMa BUIlle ce INpujaje
NaXKka y KOHTHHEHTAJIHOM INpaBy Hero y common law, y KojeM Cy[OBU
06MYHO MOKYyLIaBajy Aa v3a dopMe OTKpHUjy HaMjepy CTpaHakKa U CHpeM-
HU Cy /[ia IpU3Hajy NPOpOranMoHy Copa3yM KOjU HUje CayUibeH y MUCAHO]
¢dbopMHy, Koju HUje MOTIHCAH, KOjH je LITaMIIaH CHUTHUM CJIOBUMA WJIH je caf-
paH y yucto ycMmeHoM yrosopy (IlerpoBuh 2009, 98). Ciopasym o usbopy
Ha/JIJIEXXHOT Cy/ia je jeZiHa BpCTa CIOPa3yMHOT pjeliaBama crnopa (Min 2013,
5). lpyre BpcTe cy cnopa3yM o apbuTpaxu u Meaujanuja (Min 2013, 5). Cyz
je AyXaH Aa y KOHKPeTHOM CJy4ajy TyMauemeM KJjay3y/e yTBPAWU JOceT
CTPaHAYKOT CIlopa3yMa O HaJJIeXKHOCTH.

[Ipema Ypeno6u Bpucen Il Tep cmopasym o uM360py cyma cacTaBjba Ce
y MHUCAHOM OGJIUKY, C AaTyMOM W MOTIHCOM JOTUYHHUX CTpPaHAKa WJH Ce
3aKJ/bydyje Ha 3allMCHUK NpeJ CYy[OM Yy CKJaAy C HallMOHAJHUM MNpaBOM U
MOCTYIIKOM, a CBa NMpuonhema eJTeKTPOHCKUM CPeCTBUMA KOja OCUTYpaBajy
TpajaH 3aluC UCTOBjeTHA CY ,,TUCAHOM 06JIUKY".10

[Ipema Ypen6u 1215/2012, na 6u cnopasyMm o u360py HaAJIEXKHOT CyAa
610 GpopMasiHO BasbaH, Tpeba Ja Gyje 3aK/bydeH!”:

15 W3 tauke 20 Ipeam6yste Ypeabe 1215/2012 jacHo je fa ce y MjepoAaBHOM Ipa-

By Ap»aBe YrOBOPEHOT CyAa NMoApa3yMHUjeBajy KOJHU3HUjCKONpaBHa NpaBuja (WUau
npaBusa MehyHapojgHor npuBaTHOT mnpaBsa). TakBo pjellere je HENpUMjepeHo U
jeZlaH je oz Haj3HAYajHUjUX HEJOCTATAKa Y TEKCTY peBUAMpaHe Ypeaoe. YnyhuBamwe
Ha KOJIM3UjCKONIpaBHe HOpMe Jp»aBe YrOBOPEHOI CyAa He INpeJjCTaB/ba CTBap-
HO YyjeJHayaBamwe KOJM3UjCKOT NpaBU/Ja 3a MaTepHjaJIHONPABHY Ba/baHOCT
Ipoporanujckux kiaysysna. UsHenabyjyhe je ma ce 3akoHogaBary EY opsnyumo Ha
TaKBO pjellere, UMajyhu Ha yMy Jia je y BehMHM NpHUBAaTHONPAaBHUX UHCTPYyMeHa-
Ta EY renvoi U3puuuTO HCK/bYyYEH, 2 HAPOUYUTO y 06JIACTH OGJIMrallMOHOTr ImpaBa
(Jlasuh 2013, 113, 114).

16 ypenta Bpucen Il Tep, wian 10 cTaB 2.

17 Ypen6e 1215/2012, wian 25 cras 1.
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1) y nucaHoM 06JIMKY WJIM Ce TOTBphHyje y mucaHoM 06JIHKY,

2) y 00JIMKY KOjH je y CKJIaJly ¢ MPaKCOM Koja je ycTasbeHa Mehy cTpaH-
KaMa,

3) y MebyHapoZHO] TPrOBHHHY, Y 0OJHUKY KOjU je y CKJIay ¢ obuyajuMa
KOj{ Cy IO3HATH CTpaHKaMa MM 61 UM MOopaJd GUTH IO3HATH, a KOjU
cy onheno3HaTH y MehyHapoJHOj TPrOBUHU U PeJJOBHO HX NOLITYjy
CTpPaHKe YyroBopa UCTe BpCTe y TPTOBUHU O KOjOj je pujed.

[Topehemwem ycsoBa 3a ¢opmMasiHy Ba/baHOCT ClopasyMma o HU360py Ha-
JJIeXKHOT Cy/la U3 HaBeJeHUX ypenoH, 3aK/bydyje ce Jla Cy CTPOXU YCI0BU
npeMa Ypen6u bpucen Il Tep, mrto je cBakako oueknuBaHo nujeHehn nogpydje
npuMjeHe ypenou. Ha npumjep, 6UTHO 6J1aKH yCJIOBU 3a 3aK/byYUBabE CIIO-
pasyma npema Ypen6ou 1215/2012 ornepajy ce y MOryhHOCTH 3aK/byuyHBakba
cropa3yMa y OOJIMKY KOjH je Y CKJIaAy C NMPaKCOM Koja je ycTa/beHa Mehy
CTpaHKaMa.

Y mnorneny ycioBa oA KOjUMa je NPOPOrallMOHU CIIOpa3yM BaJbaH,
pas/uKyjeMO NMpPOpPOrallMOHM CHopa3yM U MpoporauuoHy kJjaysyny (Me-
benosuh 2014, 124). [IpoporaliioHU CriOpa3yM ce 3aK/by4yyje HaKOH LITO je
cnop Hactao (Mebhegosuh 2014, 124). [IpoporanuoHa KJay3yJia je HHKOP-
nopupaHa y IpaBHH 110Cao0 U3 Kojer 61 crop mMorao Jia HactaHe (MehenoBuh
2014, 124). YroBop 0 mpoporanuju HUje NapHUYHA pajitba CTPaHAKa, ma
360r TOora mapHU4YHa NyHOMoOh He cajp:Ku OBJIALITEH€ 33 3aK/byYere TOT
cnopasyma (Triva 1965, 219).

W3abpaHu cys Mopa 6ap OUTH OApeAUB, He MOXe ce MpPenycTUTHU He-
orpaHHYeHa JUCKpenyja cTpaHkama. Cmopa3yM MNpema KojeM je usbop
Ha/IJIEXKHOCTH Y L[UjeJIOCTU MPEenyImTeH BOJ/bY jefijHe 0Jf YTOBOPHUX CTpaHa
HUje A0BOJbHO ozpeheH Aa 6M ce HA KeMy MOIJIAa 3aCHOBATH HaJJIEXKHOCT
(®Kan6enu cyn [Cour d’ appel] y [lapusy 5. 7. 1989, Huet, Journal de droit
international [1990], cTp. 151, 3emasbcku cy [Landesgericht] y BpayHuiBajry
[28. 2. 1974], RIW/AWD [1974], 346, y: Babi¢ 2006, 78). Y cynckoj npak-
CM HaJa3uMO MuUlllJberbel®, KojuM ce momaTHO orpaHuyaBa MoryhHocT
3aKJ/by4MBama CIopa3yMa, Jia CopasyM 0 NIpoporanujyu HaJlJ1IeXKHOCTH Mopa
6UTH TakaB Jia u3Mehy cTpaHaka [OCTOjU carJlacHOCT BOJbe O TOMe Koju he
UM Cy[, CYAUTH Y NIPBOM CTeIleHY YMjeCTO OHOI KOjH je MjeCHO HaJJiexaH,
6e3 JUcKpeLdje caMo 3a jeAHy cTpaHKy. Ty carlacHOCT BoJba CTPaHKe MOTY
noctuhy 6u/I0 carjJlacHUM TauHUM ojpehuBameM cyAa (4a cTpaHke y cro-
pa3yMy HaBeJly Ha3UB CyZa) OUJIO Jla OHe CIIOPAa3yMOM OfipeJie KpuTepHje Ha

18 Bucoku Tprosauku cys Peny6iuke Xpeatcke, P2-4212/10-3, 13. 7. 2010.
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OCHOBY KOjHX Ce ca CUTypHOIIhy Mo)Ke YTBPAUTH KOjU 6U UM CyA y Cay4dajy
criopa 61M0 HajJIeXaH CyIUTH y NPBOM CTeneHy (Ha mpuMjep, [jla CTpPaHKe
y CIIOpa3yMy HaBeJy Ja je HaJJiexkaH CyJ Ha 4HujeM ce IOJApYydYjy HaJja3u
TY>KHOYEBO PEeruCTPOBaHO cjeAuinTe). MehyTuM, yroBopHa ojpenba Ja ce
jeHOoj CTpaHIM MpenyuITa Aa caMa oApeu Cy/ Koju 6U Cyiuo y TPBOM CTe-
NeHy He IpeJiCTaB/ba Ba/baH CIIOPa3yM O IMpoOporanujyu HaJJeXHOCTH. TUM
MUL/bEHEM Ce UCK/bydyje MOTyRHOCT yroBapama jeZJHOCMjepHe KJay3yJle.
Ako je yroBopeHo [ia jeiHa WU 0bje cTpaHKe Mory 6upaTu usMmeby Buiue
oJpeheHux cyf0Ba, COpa3yM je BabaH U3 pasJiora LITO Cy o6je cTpaHKe Mo-
CTHUIJIE CAIJIACHOCT O CyZJ0BMMa YMjH je u3bop mMoryh.

Hucy norpe6He HuKakBe moce6He ¢opmysanuje Beh camo jacaH u3pas
NpuUcTaHKa y OJHOCY Ha H360p oapeheHor cyaa 3a pjemaBame crnopoBa
KOjH ce T4y KOHKpeTHor Ajeterta (Lupoi 2021, 547). Moryhe je yroBopur
Ha/IJIEXKHOCT Ha HA4YMH — cayIaCHU CMO, KeJIMMO, YyroBapaMo HaJJIeXKHOCT
ofipeheHor cyzia ¥ cauvHe GpopMysialiuje U3 KOjux ce jaCHO BUM Jia TIOCTOjU
CaIyIaCHOCT CTpaHaKa 3a yroBaparbe Ha/lJIeXKHOCTH.

OcuM H3pUYUTOT 3aK/byyelba criopasyMa, Moryhe je yroBapamwe Hafj1ex-
HOCTH U KOHKJIYAeHTHHUM paJiibaMa cTpaHaka. Ocobe Koje MOCTaHy CTpaHKe
y MOCTYINKY HAaKOH ILUTO je MpeJ CyA0M INOKPEHYT IMOCTYNaK MOI'Y U3PasUTH
CBOjy carJlaCHOCT HAaKOH LUTO je NpeJ, CyLOM MOKPeHYT MOCTYNaK, ajlli aKo
He u3pase NPOTHUBJbeHE, CMATpaT he ce Ja cy NpellyTHO Aajie CarJIacHOCT.
[Tojam cTpaHKe Tpeba LIMpe TYMayuTHU TaKo Ja oOyxBaTa cBe QU3UUKe U
npaBHe ocobe Koje Cy 3aKOHOM HOpMHpaHe Kao CTpaHKe. Y CUTyauuju y
KO0jOj ce Ap>KaBHU MpaBoOGpaHuIall, ¥ CKJIaly C MjepolaBHUM HAllMOHAJTHUM
[IpaBoOM, 10 3aKOHY CMaTpa CTPAHKOM Yy IIOCTYIKY y CTBapUMa Koje ce TU4y
poJuTe/bCKe OATOBOPHOCTH, IPOTHUBJ/bEbE Te CTPAHKe U360py cyJa Koju cy
W3BPIIUJIUA POAUTE/bHU JjeTeTa HAaKOH TPeHyTKa y KOjeMy je IOKpPEeHYT Io-
CTyNaK Npej Cy[4OM IIpelpeKa je 3a IpU3Halkhe NpUXBaTama Npoporanuje
Ha/IJIEXHOCTH OJf CBHX CTpaHaKa y MOCTYNKY Yy ToM TpeHyTky.!® C mpyre
CTpaHe, aKO HeMa TaKBOTI NPOTHUBJ/bEHA, IPUCTAHAK Te CTPaHKe MOXe ce
CMaTpaTy NpelyTHUM U MpeTHNOCTaBKa je HeJBOCMUC/IEHOI IpHUXBaTama
npoporaiuje HaJJIeXKHOCTH O, CBUX CTpaHaka.?’

19 Tpecysa Cysa EY oz 19. 4. 2018, Alessandro Saponaro, Kalliopi-Chloi Xylina

(C-565/16), EU:C:2018:265, napa. 32.

20 Tpecyma Cyna EY og 19. 4. 2018, Alessandro Saponaro, Kalliopi-Chloi Xylina

(C-565/16), EU:C:2018:265, napa. 32.
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5.1. MucaHu o6nuk

[IpBY HauMH HcllybaBaka popMasiHe Ba/baHOCTHU ClIOpa3yMa CTpaHakKa o
Ha/lJIeXXHOM CYJy je HeroBo cacTaB/bakbe Y NHMCAHOM 00JIMKY, C JATYMOM U
NOTHNHCOM JAOTHUYHUX CTpaHaKa.

Y npeamety Coreck Maritime u3 2000. ronune Cyn npaBje EY je yrBpauo
Jla je JOBOJbHO Jia Ce y YroBOPY HaBoJie 00jeKTUBHU GaKTOpHU HAa TeMeJby
KOjUX Cy Ce CTpaHKe cIllopa3yMjejie O HaJJIeXXHOM CyAy HWJIHU CyAOBHMa
(C-387/98 Coreck Maritime GmbH npotus Handelsveem BV et al. [2000], 9.
11. 2000, napa. 15, y: Babi¢ 2006, 78). Tu ¢pakTopu Mopajy 6UTHU JOBOJbHO
npenu3HU Ja oMoryhe cyay npejs KOjUM je MOCTyNaK NOKPEHYT Aa OAJIY4Yd
0 CB0jOj HAJIJIEXKHOCTH, ajIi MOTY Ce KOHKPeTU30BaTHU C 063UPOM Ha OKOJI-
HOCTH CJ1y4aja. Y IpeiMeTHOM CJIy4ajy paZuJo ce O IPOPOTaLUjCKoj KJIay3y-
JIM Ca/IpKaHoj Y TEPETHULM KOjOM je OMJIa MpOoNMcaHa HAJJIEXXHOCT CyA0Ba
Jip>KaBe TJIaBHOT MOCJIOBHOT Cje/IMILITa NpeBo3HUKA. [IpeMa munubewy Cyza,
TaKBa je KJay3yJsa JOBOJ/bHO MpelU3Ha /la ce MoXe YTBPAUTH CYAOBHU Koje
Jip>KaBe Cy HaJJIEXXHU.

[lvcaHu 06JIMK MOCTOjU KaZa Cy CTpaHKe, ABHUje WJIM BUILe, NOTHHCAJE
UCTH JOKYMEHT Y KOjeM je caJipskaH CIopa3yM o U360py HaJIEeXXHOT cyAa U
Ka/la je HaBeJleH JJaTyM 3ak/bydera CllopasyMa. AKO o/BojeHa JOKyMeHTa
caZip>ke WM U3pU4YUTO yyhyjy Ha UCTY KJay3y/ay O HaJJIEXKHOCTHU U CBaKa
0/ CTpaHaKa je MOTNHCaJIa OIBOjeHe JOKyMeHTe, TaKohep MoCToju MUCMeHHU
06k cnopasyma (Magnus, Mankowski 2007, 406), anu y cBakoM of, TUX
JIOKyMeHTa Tpeba fja 6y/ly HaBeJleHU JaTyMHU 3a CBAaKU O/IBOjeHU JJOKYMEHT.

[Ipu Tymadewy oapesaba o 06JIMKY, Tpeba MocTUhU paBHOTEXKY u3Mehy
naBa Mebhyco6HO onpevyHa nusba.?! Tako je, Ha mpumjep, y npeamety Russ
npomue Nova u3 1984. roguHe, cyA OJy4UO JAa CHOpPa3yM O HaJJeXHO-
CTU HUje Ba/baHO CKJIOIJbEH AKO je Mpoporaiyjcka KJaysysa caZip>kaHa Ha
nosiehuHU TepeTHULe 6e3 ynyTe Ha npeAw0oj ctpaHu (C-71/83 Russ npomue
Nova [1984], 19. 6. 1984, napa. 16, y: Babi¢ 2006, 81). [[pema MULI/beY
Cyna EY, TuMe Huje npy»KeHO A0BOJbHO jEMCTBO Jia je Apyra CTpaHa JAouCTa

21 C jemue cTpaHe, CropasyM 0 HAJJIEXHOCTH TpeGa TyMauuTH ycKo 360r Tora

IITO OH JOBOAM [0 Aeporaluje HaAJIeXKHOCTH Cy[0Ba APYruX Jp)KaBa Koja 6u ce
MHaye MOIVIa 3aCHOBATH NpeMa OCTaJMM IpaBHJIMMAa O HaJJIEXXHOCTH, NOCeGHO
npema MpaBu/MMa o onhoj HaJJIeXKHOCTH CyJja Ap»KaBe NPeOUBAIUIITA TYKEHOT,
KOja NpeJCcTaB/ba OCHOBHO MPAaBUJIO €BPOICKOr CHCTeMa HajJsiexHocTu. C apyre
CTpaHe, y TyMauewy oApeAada o mpoporanuju tpeba usdjehu npexomjepHu ¢op-
Ma/I3aM Koju 61 GMO HeCNOjUB C MOCJI0BHOM npakcoM. [Ipeycko Tymademwe ¢op-
MaJIHUX NPETIOCTAaBKHU 3a MPOPOralujy MoXKe AOBECTH y MUTamke OCTBapeke Ha-
yeJia CTpaHauKe ayTOHOMHje y ofgpehuBamwy HaasexxHoctH (Babi¢ 2006, 81).
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IpHUCTaJa Ha KJIay3yJy KOjOM Ce Jeporvpa HaAJIeXHOCT MpeMa OCTaJuM
oapeabama bpucesicke koHBeHUUje u3 1968. roguHe. CIMYHO TOMe, Ipe-
Ma IpaKCH HallMOHA/IHUX Cy[0Ba 3a Ba/baHO CKJalame ClopasyMma o Haj-
JIOXKHOCTH HHUje [J0BOJbHA IyKa Ipejaja WM NpuUarame Onhux ycsaoBa
nocnoBamwa (Hbemauku CaBesHu [BpxoBHH]| cyz, 9. 3. 1994, NjW [1994],
cTp. 2699: uranujancku Kacanujcku cya, 19. 12. 1994, ogsyka 6poj 10910,
Rivista di diritto internazionale privato e prozessuale [1997], cTp. 414;
Bumu 3emasbeku cyg, [Oberlandesgericht] y Xamy, 20. 1. 1997, [PRspr. [1977],
6poj 118, y: Babi¢ 2006, 81) w1y HHUX0BO LITaMNake Ha nojehuHu pauy-
Ha (PKanbenu cyn y Munany, 26. 9. 1978, Rivista di diritto internazionale
privato e prozessuale [1978], 843, y: Babi¢, 81). Tu ciay4dajeBu U3 Apyrux
rpabaHCcKUX U TProBayKUX NpeAMeTa IM0Kasyjy Jila CTpaHKe Tpebajy yroso-
PUTH HA/IJIEKHOCT HA HAYMH /ia TO HE OCTaBJ/ba 6UJI0 KaKBe HEJOYMHUIIE.

5.2. Cnopasym 3akJby4yeH npea CyAoM npema npasy ApXXaBe
unaHuvue

Jpyru o6JHK y KojeM je Moryhe 3ak/by4UTH Clopa3dyM o U360py Ha-
JIJIEXXHOT Cy/la OCTaBJbeH je JpxkaBaMa YJaHMUIAaMa, C TUM LITO ce OJHOCH Ha
3aKJby4YHBame criopasyma npef cyzfoM. Ty ogpenoy je Mmoryhe TymMa4uTH Ha
Ha4yuH Ja Tpeba Aa OyAy UCIyHeHU YCA0BY 3a 3aK/bydMBama CopasyMa o
1360py HaJJIeXKHOI CyJja KOjU ce PHUMjemyjy KajJila He NOCTOjU CTpaHU eJle-
MEHT WJIY J]a Ce OJJHOCH Ha yCJ10Be 0 U360py HaAJIeHOTr cyJia KaJja oCTOjU
CTpPaHU eJleMeHT, OJHOCHO Jia Jiu Tpeba Ja Oyay UCIyHeHU yCJO0BU NpeMa
rpahaHCKOM NPOLECHOM NPaBY MJIM IPOLIECHOM Me)yHapOAHOM ITPUBATHOM
npaBy. C 063MpoM Ha TO /ia je pyjey 0 CHOPOBUMA Ca CTPAaHUM eJIeMEHTHOM,
Tpeba NpUMjembUBaTH NpaBuJa NpolecHor MehyHapoaHOr npuBaTHO npa-
Ba, a CaMo y CJy4ajy fja TUM NIpaBU/IMMa HUje HopMUpaHa ¢popMa cropasyma
Tpeba NMpUMHjeHUTH ofpejioe rpahaHcKor mpolecHor npasa. [Ipema npaBy
Peny6.vke XpBaTcke y rpahaHCKUM M TProBadyKUM CTBapUMa, HaZJI€XKHOCT
cyna Penyb6suke XpBaTcke oapebyje ce mpumjeHoMm Ypenbe 1215/2012,
a CTpaHKe ce MOTY CIIOpa3yMjeTH O HAJJIEXXHOCTH CyZAa Ap)KaBe Koja HHje
yiaHua EY, ocuMm ako je 3a npegMeT crnopa UCKJ/bYYMBO HajJjiexaH cyp Pe-
ny6Jinke XpBaTcKe WM HEKe Jpyre ApkaBe uiaHuie EY, a Ha koju crnopa-
3yM Ce Ha oroBapajyhu HauuH NpUMjewyjy oApende Ypenbe 1215/2012 o
IPOPOTalUjy HaJIEKHOCTH. >

22 Zakon o medunarodnom privatnom pravu, Narodne novine 101/17, wian 46

craB 1u 3.
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OKOJTHOCT Jia ce CIlopa3yM 3akJbydyje Mpej CyAoM IoKasyje Ja ce 3aKJby-
Yyje y mucMeHoj GOpMHU y 06JIMKY 3alIMCHUKA.

5.3. NMpuonherwa eNneKTpPOHCKUM CpeACTBUMA

[loc/beawpy HauMH 3a 3aK/byyerwe CropasymMa O H360py HaAJIeKHOT
cyZa je myTeM npuonhema eJeKTPOHCKUM CpeJCTBMMa Koja OCUTypaBajy
TpajaH 3aluC U OHA Cy UCTOBjeTHA ,IMCAHOM OO6JIMKY“. 3Hayaj TOr HauMHa
yroBapamwa HaJJIeXXKHOCTH CyJa Hajbo/be ce orjeja y pa3Bojy WUHTepHeTa
U MOXe ce 04eKHMBaTH Jia he GUTH CBe BHIIe 3acTyl/beH y NnpakcH. Pa3Boj
MHTEepHeTa ce MOXKe NoCMaTpaTH of IpBe BeG-cTpaHulle 1991. roauHe g0
JloHolewa Ypenoe Bpucen Il Tep, kazga je mocrojano 1,71 Munujapau Be6-
crpanuna (Cosi¢ 2019).

Yak u nyka pasmjeHa ca10Ba, GpaKCcoBa, TejerpaMa MnpeicTaB/ba ,IHMcambe”,
Kao U eJIeKTPOHCKAa KOMyHHUKallMja U eJleKTPOHCKa IOoIlITa Koje omoryhaBajy
3aJp>KaBarbe eBUJEHIMje, Ca/la Cy NOTIYHO eKBUBAJEHTHE NUCaHOj GOpPMHU
(Magnus, Mankowski 2007, 406).

3HayajHOo je muubere Cyna npasze EY o cnopasymy o HazsiexHo-
CTH CyJa 3aK/byyeHOM eJIeKTPOHCKHMM INyTeM, 3a Koje ce Moxe pehu ga
yKa3yje Ha 3Ha4aj yroBopa 3aK/by4yeHOr eJleKTPOHCKHUM IyTeM U Jia CTpaH-
Ke Tpeba aa 6yay onpesHe. Haume, y npeamerty Jaouad El Majdoub npomus
CarsOnTheWeb.Deutschland GmbH?3, Cyn mpaezae EY je JoHuO oasyKy na
TeXHUKa npuxBahama ,KJuKabeM“ omhux ycjoBa KyMonpoAajHor yroBopa
KOjU caJipaBajy CIopasyM O HaJJIeXKHOCTH CKJIOMJ/bEHOT eJeKTPOHCKHUM
nyteM Meby nmpodecronanuuma npejcTaB/ba NpUonheme eNeKTPOHCKUM
Cpe/iCTBMMa KOje OCUTypaBa TPajHHU 3allMC TOT yrOBOpa y CMUCJY Te ofpeJ-
0e, KaJla Ta TEXHUKA OMOTyhyje UCIUC U CIpeMakbe TeKCTa TUX oNnhux ycjo-
Ba IlpHje CKJanamwa yrosopa. /la 61 cnopasyM 610 Ba/baH, Tpeba NOHYJUTU
»,MoryhHocT" fa ce ocurypa TpajHH 3amuc crnopa3yMma O MpeHOoUIewy Haj-
JIeXKHOCTH, HE3aBUCHO O TOMe je JIM KyMal, JOUCTa TPajHO 3alucao TeKCT
onhux ycjJ0Ba HAaKOH WJIM MpUje HEero IITO je 03HAauuMo KBaApaTuh Koju
Ha3Hadyje Ja NpUXBaTa HaBeJieHe ycaoBe. 360T TOra OKOJIHOCT Jia ce HH-
TepHeTCKa CTpaHMIIA Koja caJipkaBa Te yCJIoBe He 0TBapa ayTOMaTCKU NpHU-
JINKOM PerucTpanyje Ha UHTEePHETCKOj CTPAaHUIM U NIPUJIMKOM CBaKe KyIo-
BUHE He MOXXe JI0BECTH Yy NMUTarmbe Ba/baHOCT CIIopa3yMa O [peHoLIewky Ha-
puexHocty. Cyzn npasze EY je ToM ofJiykoM oMoryhuo Jjiakiie 3ak/by4uBambe
criopasymMa 0 M360py HaJAJIeXHOr CyAa y Cay4ajy yroBopa 3aKJ/byyeHHX

23 [Ipecyna Cyzna npaBze EY ox 21. 5. 2015, Jaouad El Majdoub, CarsOnTheWeb.
Deutschland GmbH (C-322/14), ECLI:EU:C:2015:334, napa 39.
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eJIEKTPOHCKHUM IyTeM, yiMe he ce noBehaTu 6poj yroBopeHe Ha/IJIEKHOCTH,
Y yje[JHO MOCTaBJ/ba NMPABUJIO Ja CTpaHKe Tpeba Ja Oy/ly akTUBHe. 3aXTHjeB
Jla CTpaHKe OyZly akTUBHe Tpeba NpUMjelbUBATU U HA JJpyTe yroBope.

Y e/IeKTPOHCKO] KOMYHUKALUjH HUje YBUjeK cajipKaH U BepUUKOBAHU
NOTIIUC, aJIM U § TUM cJy4dajeBUMa, npeMa Ypenbu 1215/2012, Tpeba cMa-
TPaTH /ia je Copa3yM BasbaH N0/, YCI0BOM /ia Ce MOXKe yTBPAUTH Jla CTpaHKa
KOpPHUCTU UMejN afijpecy UM Apyry GopMy eJeKTPOHCKe KOMyHHKallije Mmy-
TeM Koje je yroBOpeHa HaJIJIeKHOCT. Y CYy/ICKOj IPAaKCH HaJla3UMO MULL/bEHe
Jla je ycioB nmucMeHe ¢popMe UCIyHEH YKOJUKO je Mpoporalujcka KJiay3yJia
caJp»kaHa y onhuM ycloBUMa MOCI0Bamka.2* 3a Ba/baHOCT criopasyma npema
Ypen6u Bpucen Il Tep noTpebaH je mOTHHC CTPaHAKA, LITO KO/ Cliopa3dyMa y
eJIEKTPOHCKOM 06JIMKY 3axTjeBa eJeKTPOHCKHU MOTHHC. EneKTpoHCKH MOoT-
NKC MpEeJCTaB/ba IOJATKe ¥ eJEeKTPOHCKOM 0OJIMKY KOjU Cy NMPHUIAPYKEHU
WJIM Cy JIOTUYKH [OBE3aHHU C JJPYrUM MoJaluMa y eJleKTPOHCKOM 0GJIMKY U
KOje MOTMUCHUK KOPUCTH 3a MOTNHCHBabe.?> BabaH je caMo eJIeKTPOHCKH
MOTHHC KOjU HcIymaBa ycsoBe Ypeanoe (EY) 6poj 910/2014 EBponckor nap-
snameHTa U Bujeha ox 23. jyna 2014. o eleKTPOHCKO] UJIeHTUPUKALUU U YC-
JlyraMa NoBjepema 3a eJIeKTPOHCKe TPaHCaKIyje Ha YHyTpalllbeM TPKHII-
TY U CTaBJ/bakby BaH cHare [upektuse 1999/93/E3 (Oxjesbak 4). EnekTpoH-
CKM IOTIHMC MOpPa MCIyHaBaTH c/befiehe 3axTjeBe: (a) HAa HeJiBOjOeH HauYKH
je moBe3aH c MOTNUCHUKOM, (6) oMoryhaBa uaeHTUPULNPAE TOTIIHUCHUKS,
(B) uspabeH je KOpUIITEHEM MOAATAKA 32 U3PAAY €JEKTPOHCKOT MOTIHCA
Koje MOTNHUCHUK MOXE, Y3 BUCOK HUBO NOY3/akba, KOPUCTUTH M0J, CBOjOM
VCK/bYYMBOM KOHTPOJIOM, U (I') MOBE3aH je C kbMMe MOTIHCAaHUM MoAaLMa
Ha HayMH Jla Ce MOKe OTKPUTH 6UJI0 KOja HaKHaJHa U3MjeHa nojaraka.?®

6. MPEWIYTHA HAOJIEXXHOCT

Ypen6a Bpucen Il Tep, ocUM U3pUYUTOT yroBapama HaAJeXKHOCTH CyAa
NyTeM CHOpasyMa CTpaHaKa KOjU je 3aK/byyeH HajKacCHUje y TPEHYTKY
MOKpeTamwa MOCTyNKa npeJ cyZoM, oMmoryhaBa yroBapamwe HaAJI€KHOCTH

24 Bpxosuu cyg Peny6uke XpBartcke, Grl-115/14-2, 4. 4. 2014.

%5 ypen6a (EY) 6poj 910/2014 Eponckor mapiamenta u Bujeha oz 23. jyna

2014. o esIeKTPOHCKO] MAeHTUOUKALUjU U yCAyraMa IOBjepera 3a eJIEKTPOH-
CKe TpaHCaKIMje Ha YHYTpallbeM TPXKULITY U CTaB/bakby BaH cHare /lUpeKTHBe
1999/93/E3, Caysxcbenu aucm EY J1 257 op 28. 8. 2014, unan 3 craB 1 tauka 10).

26 ypen6a (EY) 6poj 910/2014 Esponckor mapsamenTta u Bujeha og 23. jyia

2014. o eNeKTPOHCKOj HMAeHTUUKALMjU U yCIyraMa IOBjepera 3a eJIEKTPOH-
CKe TpaHCaKlMje Ha YHYTpallbeM TPXKULITY U CTaB/bakby BaH cHare /lUpeKTHBe
1999/93/E3, unaH 26.
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TOKOM moctynka. [lakse, npema Ypenou bpucen Il Tep moryhe je mpe-
IIyTHO yroBapame HazajexxHocTH. Ocobe Koje MoCcTaHy CTpaHKe y MOCTYII-
Ky HaKOH IITO je MpeJ CyAOM MOKPEHYT MOCTYNaK MOTY M3Pa3UTH CBOjy
CarJIaCHOCT HAKOH LITO je MpeJ, Cy[loM MOKPEHYT MOCTyNaK, a ako He U3-
pase NpOTHUBJ/bEHE, CMaTpaT he ce Ja Cy NpelyTHO jAaje carJacHocT.?’
Y cBakoM ciyuajy, CyA ApkaBe 4jaHuile Tpeb6aT he mpoBecTH MHIUJEH-
TaJIHK MOCTyMNaK Kako 6M MCIHUTA0 MOCTOjalbe MpeTHoCTaBaKa AOMyIiTe-
HOCTH Tpoporaijdje Te MpHje HEro HITo CyJ U3Beje oApeheHH 3aK/byvyak
0 TOCTOjalby CarJaCHOCTH CTpaHKe 3a MPOPOTalujy HaAJEXHOCTH, CYA
Tpeb6a Ja MHPOpPMHUIle CTPAHKE O IbUXOBOM MpaBy Jla He IPUXBaTe Ty Ha-

anexHoct (Aras Kramar 2020, 69).

HWako je mpaBwjIo Aa MyHOMONHUK, 3aCTYMHUK 0 3aKOHY, 3aKOHCKH 3a-
CTYIMHUK U IPUBPEMEHU 3aCTYNHUK CBe pPa/iibe MOo/y3UMajy yV UMe CTPaHKe,
a pajie Koje je MoJy3eo CMaTpajy ce Kao Ja UX je caMa CTpaHKa mojy3e-
JIa, Y CMUCJIy TpellyTHe HaAJIeXKHOCTH Tpeba NMPOIUjeHHUTH OAHOC CTpaH-
Ke U BbeHor 3acTynHuka. Tako y npakcu Cyga EY y Tymauewy Ypegbe 6poj
2201/2003 Ha/a3MMo MUIL/bEHbE Jla Ce He MOXE CMaTpaTy Ja Cy HazJje-
J)KHOCT CyZ0Ba IIpeJ KOjUMa je IOKPEeHYT MOCTYNaK 3a pjellaBame 3axTjeBa
y NOAPYYjy POAUTE/bCKE OATOBOPHOCTH ,U3PUYMUTO WJIM HA HEKU JPYTU
HeJIBOCMUCJIEH HauMH NPUXBATHJIEe CBe CTPAaHKe y MOCTYINKY", y CMUCIY Te
opeade, UCK/BYYUBO HA TEMeJbY TOTA IITO 3aCTYNHUK ad litem, Koju 3acTy-
1a TY»KEHOT, a Kojer cy Mo CAy»K6eH0j AYKHOCTU OApPeAUIN TU CYL0BU 300T
HeMoryhHoCTH o6aBjelITaBama TYKEHOT O aKTy KojuM ce nokpehe mocry-
HakK, HHje 0CIopaBao HaJJIeXKHOCT THUX cyAoBa.2® Cyz je 3a TAKBO MUI/bEHE
nocebHO onpeaujesnia YHbeHNUIA a OH He MOXKe O TY>KEeHOT JJOGUTH CBe
vHboOpMallFje HY)KHe 32 MPUXBaTakbe WM OCIOpaBamke HAJJIEXKHOCTH THX
CyAoOBa C NMyHOM cBUjewily O peJeBaHTHUM OKOJIHOCTMMaA. Mako je ,Heku
Jpyrd HeJJBOCMHUCJIeHU HadyuH“ u3 Ypenode 2201/2003 3amujeweH oapen-
60M J1a ce HeM3paXkBaibe NMPOTHUBJ/bEHA CMATPa laBalbeM IMPENIYTHE carJia-
CHOCTH, IPUM]jeHUBO je U la/be MUullbee Cyna EY y cutyanujama kajia 3a-

CTYIIHUK CTPAHKE He MOXe [id CTYIIU Y KOHTAKT Ca CTPAHKOM.

27 Ypen6a Bpucen 1l Tep, unan 10 cras 2.

28 pecyna Cyma EY og 21. 10. 2015, Erich Gasser GmbH, MISAT SRL (C-116/02),
ECLI:EU:C:2003:657.
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7. ITUTUCNEHAEHUUJA

[lojam siutucnengennyje y EY ogrosapa cxBaTamwy y HalleM IIpaBy Ja je
pyYjey o mapaJieJIJHUM NOCTYILMMa KOjU TEKY 0 UCTOj cTBapu uaMelhy HcTUX
cTpaHaka (Bapazu et al. 2016, 516). JluTucneHjeHdja A06uja 3Ha4aja y
MebhyHapo/1HOj Ha/IJIEXKHOCTH, jep je pujed 0 HaJJIEXKHOCTH KOja je y MpaBHU-
JIy KOHKyPEHTa, IITO 0CTaB/ba MOI'YNHOCT /ia 3a CNOp MOoXke OGUTH HafJ1exaH
U cyz Heke npyre apxkase ([Tosbuh 2016, 76).

Cnyuaj Erich Gasser GmbH npomug MISAT-a SRL?® yka3sao je Ha HeoCTaT-
Ke [IpaBMJIa 3a JIMTUCIEH/EHIUjY U IOTpeby U3MjeHe TUX NpaBuJ/a Kako 6U
ce 0CTBapuJia yTOBOPHA BOJba CTPaHaKa. ¥ TOM CJIy4ajy Cy[ je Aao NpeJHOCT
paHUje NOKPeHYTOM MOCTYNKY y OJHOCY Ha MOCTYNaK IpeJ CyAOM 4uja je
Ha/JIeXKHOCT O6MJla yroBOpeHa, YMMe HUje MCIOLITOBaHA BOJba CTPAaHaKa y
CriopasyMy 0 U360py HaJlJIeXXHOT Cy/a.

Taj mponyct u3 Ypen6e 44/2001, nox yrunajem caydaja Erich Gasser GmbH
npomue MISAT-a SRL, vcnipaBibeH je y Ypenou 1215/2012. Iipema Ypenou
1215/2012, ako cy mpej, CyloBUMa pa3JUYMUTHX JprKaBa YJaHHUIA MOKpe-
HYTH MOCTYINLU Y NOIVIeAY UCTOT NpeAMeTa criopa udMehy UCTUX CTpaHaka,
CBAKH CyZl, OCHM OHOT NpeJi KOjUM je NPBO NOKPEHYT NMOCTYMNaK, 10 CIY>KO0eH0j
JY>)KHOCTH 3acTaje C MOCTYNKOM CBe JIOK Ce He YTBPAM HAJJIEXXHOCT CyZAa
npeJ, KOjuUM je NPBO MOKPEHYT NMOCTYyNaK, OCUM aKoO je NMOCTyNaK MOKPeHyT
npe/J CyA,0oM Ap>KaBe YIaHUIle KOjeM je CIopa3syMoM JloAHje/beHa UCK/byYrBa
Ha/exHOCT.3® YKOJIMKO je cropa3yMoM J0/iMje/beHa UCK/bYYMBa HaJJIeXK-
HOCT, CBaKH CyJZ ApyTe ApXaBe 4iIaHHUILe NpeKuJa MOCTYNaK A0 TpeHyTKa
KaJla ce cyJ IpeJ KOjUM je OKPeHYT IIOCTyIaK Ha OCHOBY CllopasyMa OrJa-
CY HeHaJlJIeXXKHUM Ha OCHOBY cropasyMa.! ¥ Tum ciydajeBuMa, Ha 3axTjeB
CyZia mpeJ; KOjUM je MOKPEHYT MOCTYyNaK IMOBOJOM CIIOPa, CBAKU APYTH CY,
npeJ KOjuUM je MOKPeHYT NOCTyNak 6e3 oAro/ie obasjeriTaBa NpeTXOLHU CY/,
0 ZlaTyMy MoKpeTama noctynka.’? Yunu ce ga Ypen6a 1215/2012 ocrasiba
CaMHUM CTpaHKaMa MHHUIMjaTUBY Jia Ipy»Ke 00aBjeliTene 0 IOCTOjamy Jpy-
ror noctynka (Forner-Delaygua 2015, 392). lllTaBuille, TOK NapHULE 110 TOM
NUTalky MOXe 3aBUCHUTH OJ] TY>KEHOT KOjH je y IPBOM NOCTYIKY NOJy3UMao
NpaBHe paJiibe Ha MO0YeTKY NOCTYIKa pa3MaTpamwa HajjexHoctu (Forner-
Delaygua 2015, 392).

29 TIpecyna Cyma EY ox 9. 12. 2013, Vasilka Ivanova Gogova, Ilije Dimitrova Ilieva
(C-215/15), ECLI:EU:C:2015:710, napa. 47.

30 ypen6a 1215/2012, yian 29 cras 1 u wian 31 cras 2.
31 ypen6a 1215/2012, unau 29 cras 1 v wnan 31 cTaB 2.
32 ypep6a 121572012, unan 29 cras 2.
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Ypen6a Bpucen Il Tep ciujenn Ypenoy 1215/2012 u nponwucyje aa je
Ha/IJIEXKHOCT YyrOBOPEHA CIOPa3yMOM MCKJ/byunBa.>?

AKo ce mocTynak NOKpeHe IpeJ Cy4OM JpXaBe 4YJaHMUIe KojeM je
NpUXBaTalkbeM HaJJIEXKHOCTH M3 4iaHa 10 npeHeceHa WCK/byYUBa HaAJIexX-
HOCT, CBaKH Cy/J| Ipyre Jip>KaBe 4JaHUIle 3acTaje C MOCTYIKOM /10 TPeHyTKa
KaJia ce CyZ MpeJ KOjUM je MOKPeHYT NOCTYNaK Ha TeMeJ/by CopasdyMma Wjiu
npuxBahamwa Ha/IJIEXXHOCTH MPOTJIaCH HEHa/JIeXKHUM Ha OCHOBY Criopa3yMa
WJIA IpUXBaTatba HaJJIeskHoCTH. 3

Ypeno6om Bpucen [l Tep HUje nponucaH PoK y KojeM CyA Tpeba OAJYIYUTH O
Ha/lJIeXXHOCTHU. Pjelierse 61 6MJI0 U3MjeHa MPOLECHUX NPaBUJIa Y Jp:KaBaMa
yjaHulama. MehyTuMm, To He 6M 61O IPBU NYT Ja Ap>KaBe YiaHUIle Tpeba Ja
NpoBeAy A0JAaTHe MpoleAype WU U3MjeHe nocrojeha npaBusa kako 6u ce
npugpxaBase npasa EY (Ratkovi¢, Zgrablji¢ Rotar 2013, 265). [Ipomjene 6u
ce 0/IHOCHJIe CaMO Ha OJJIYKY O Ha/IJIEXKHOCTH KO/, Cllopa3yMa o u360py HaJ-
JIEXXHOT CyZia KaJla Cy MOKPeHYTH NMOCTYIILU YV /iBa CYAa, a mocTojehu cuctem
Morao GU OCTaTH y CBUM OCTaJuM ciaydajeBuMa (Ratkovi¢, Zgrablji¢ Rotar
2013, 265). [Ipo6sieM 61 MOrao OUTH PHjellleH TaKo MTO GU ce Y HallMOHaJI-
HOM CHCTEMY [a0 IPUMaT TOj BPCTH cjydaja U KopuiheweM noctojehux
npoleaypa Koje cy ekcrieaiuTuBHUje. [IpeBubame poka 3a JOHOIIEHEe 0Of-
JIyKe 0 HaJJIeXXHOCTU oMoryhaBa MOIITOBalke ayTOHOMUje cTpaHaka. 360T
TOoTa je HajooJbe pjelere OHO Koje je naTo y Ypenou bpucen Il Tep, koje je
cazpxaHo u'y Ypenou 1215/2012, anu ca 0jJaTKOM IIpaBuJa O BpeMeEHY.

CynoBuy Hehe MopaTH Jia ce aHT'aXKyjy 3a OAJIy4YHBame€ Jia JIM je JoroBOpeHa
VCK/by4YMBa Ha/JIEXKHOCT UJIM He, LITO 61 MOIJIO yTULIATH Ha Kpahe Tpajarme
noctynka. HaziyiexxHocT Koja je yroBopeHa npema Ypen6u Bpucen Il Tep je
WCK/by4YMBa, YUMe HUje OCTaB/beH OMJIO KaKaB NpPOCTOp 3a OlijeHy BpCTe
HaJ/exxHOCTU. Kazia ce cTpaHKe O0roBope 0 HeeKCKJIy3UBHOj NPOPOralHjy,
HUje HEONXOJHO JaTH aICOJYTHU NPUOPUTET U3abpaHOM CyAy IOIITO Ce
CMopa3yMoM He UCKJ/by4dyje HaJIJIeXXHOCT JAPYTruX CyoBa.

Cyn npepn KOjUM je KacHUje MOKPEHYT MOCTYNaK YMja ce HaJlJIeXKHOCT 3a-
CHUBA Ha Copa3yMy 0 U360py UCKJ/bYUYMBO HAJIJIEKHOT CyZa HACcTaB/ba IO-
CTyIakK, LOK APYTH CYLOBU 3aCTajy ca NOCTYIKOM [ 0K Ce He YTBPAU Hberosa
HaZuiexHOCT. Kazia ce yTBpAy HaZJIeXKHOCT Cy[a, CBaKU CyJ, OCUM TOT CyAa,
orJjiaulaBa ce HeHa/[JIeXKHUM Y KOPHUCT CyZa KOjU CBOjy HaJAJIEXKHOCT 3aCHUBA
Ha CropasyMy 0 U360py UCK/bYYHMBO HAJJIEXHOT cyaa.®

33 ypen6a 121572012, unan 10 cras 4.

34 ypen6a Bpucen Il Tep, unan 20 cras 4.

35 ypen6a Bpucen 11 Tep, wiaH 20 cTaB 5.
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[Ipema Ypenbu 6poj 1215/2012, o6aBe3sa je CBAKOT cyza Aa, Ha 3aXTjeB
CyAa mpeJ KOjUM je MOKPEHYT IMOCTYNaK MOBOAOM CIIOpPa, CBaKU ApPYrHU
CyZ TIpeJ KOjUM je NMOKPEHYT MOCTymnak 6e3 ojrojie 06aBUjecTH 0 JAaTyMy
NOKpeTawa MOCTYyNKa. Mako u3rjefa caMo Kao JAeKJapaTUBHA AYXHOCT
U ,J0CTaB/batbe HHOpMaIMje’, TO je 3HAYajHO MPABUJIO, OCHM Kaja ce
Ha/IJIEXXHOCT CyZia 3aCHMBA Ha CHOpasyMy O U360py HaAJexHor cyza. Ba-
YKHOCT Ce OoIvVie[ja y YNHeHHULU IITO CyJ IpeJ KOjUM je paHUje IOKPEHYT Io-
CTyNaK OJJIy4yje Kaja je OKPEeHYT NOCTYIAK, a He APYTH CYZ, IpeJ KOjUM
ce MOCTaBJ/ba NUTalE HErOBe HaJJIeXKHOCTU. Ha nmpumjep, ako je npep cy-
JloM apxxaBe b u3jaB/beH NMPUTrOBOp HeroBe HEHaJJIeXKHOCTH 3060T paHuje
MOKPEHYTOr MOCTYNKA y ApPXKaBHU A, TyKHOCT je cyna b aa ce obpatu cyay
JpkaBe A paau noctaBe MHboOpMaldje KaJla je IOKPEHYT MOCTYNaK npej
cypoMm apxase A. Cya apkaBe b Ha 0CHOBY Jj0Ka3a He OJi/Iy4yjy Kaja je mo-
KpeHyT MocTynak y apxaBu A Beh Ty unpopmauujy fobuja ox cyaa Apxa-
Be A. HenjesMcXogHOCT TOT pjellierba Mpeno3HaTo je y Ypenou Bpucen 11
Tep, KOjOM je HOpPMHUpPaAHO KaJja ce cMaTpa [Ja je MOCTyNaK MOKPeHYT U Ay-
JKHOCT je cyZa npeJ, KOjUM je TO IMTambe MOCTaB/beHO [1a OAJYYU O BpEMEHY
NOKpeTamwa NOCTyNKa npeJ ApyruM cygoM. CMaTpa ce fa je mpef, Cy40oM Io-
KPEHYT MOCTynaK3®:

1) y TpeHYTKy y KojeM je MHCMeHO KOjuM ce nmokpehe moctymak, mau
jeZJHaKOBpHjeJHO NMUCMEHO, IOJHECEHO CYAY, 110/, YCJI0BOM Ja IO HO-
CHJIaL, 3axTjeBa HUje HAKOH TOra IpPOIYCTUO NOAY3eTU pajme Koje
je Mopao moJy3eTH Kako 61 MUCMeHO GUJI0 JOCTAB/bEHO POTUBHO]
CTpaHLHY;

2) ako mMUCMeHO MOopa OGUTU JOCTaB/bEHO INpPHje HEeroBOT MOJHOIIEHA
CyLly, Y TPEHYTKY y KojeM ra je NpUMMJIO THjesI0 3aJy>KeHOo 3a J0-
CTaBy, MO/, YCJI0BOM Jia IIOAHOCHJIAL, 3aXTjeBa HUje HAKOH Tora Mpo-
IyCTHO NOAY3eTH pajibe Koje je MOpao MojAy3eTH Kako 6W MUCMEeHO
OUJI0 IOJHECEHO CYAY, WU

3) ako noctynak nokpehe cyz mno ciayx6eHoj Ay»KHOCTH, Y TPEHYTKY y
KOjeM je JoHeCceHa OZJIyKa CyZa O OKpeTawy NOCTYIKa UJIY, aKO TaK-
Ba OJJIYKa HUje HY»KHa, y TPEHYTKY y KOjeM je Cy/i 3a6U/bekno mpe-
MeT.

CIopHO je Ha KOjU HayMH TYXXeHM Tpeba Ja yKake Ha OCTOjake cropa-
3yMa 0 U360py HUCKJbYYMBO HaJJieXKHOT cyfa. He Moxke GUTH JOBOJ/bHO Aa
Ty€eHHU y NPBOM INOCTYNKYy jeJHOCTABHO HaBeJie pHje4yH ,CHopasyM O Ha-
anexHoctu” (Weller 2016, 29). TakaB cTraHzaph, 64 CTBOPUO HepasMjepaH

36 Ypen6a Bpucen 11 Tep, unan 17.
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pHU3UK 3/10ynoTpebe, pusuk of ,,06pHyTOor Topreaa“ (Weller 2016, 29). 36or
TOra Mopa MnocTojaTu 6ap Heka BpcTa prima facie crangapga (Weller 2016,
29). Anu Huje jacHO 1ITa TayHO Tpeba 6UTHU NOTpe6GHO prima facie Ha OCHO-
By Ypenbe 1215/2012. OHeMoryhaBame 310yI10oTpe6a Moxe ce CIpPHjedruTH
aKo GU ce oJ] TYKeHOT prima facie 3aXTHjeBaJio 1a HaBe/ie NIOCTOjakbe CIopa-
3yMa ¢ 6JKUM ofpehemrMa copa3yMa — Kajia je 3aKk/bydeH, Iije, uamehy
KOjUX CTpaHakKa, KaKBa je HaJJIeXXKHOCT YrOBOpPEHa U KOjer cyJa je HaAJex-
HoCT yroBopeHa. Ty>xeHU Tpe6a Aa LOCTaBU U CIOPAa3yM Ha KOjH Ce MO3UBa.
Y KpajmbeM c/1y4ajy, ako TY>KeHH Ha T03UB CyAa He GUX JJOCTaBHUO CIOPasyM
Ha KOjH ce NO3HMBa, CyJ He 61 MMao 06aBe3y Ja/ber UCIUTUBAKbA [10CTOjamba
cropasyma.

[TocToju mMoryhHocT fa Aobe fo cykob6a M3Mely 3aKOHCKe HCK/byYUBeE
Ha/lJIeXXHOCTU M yroBOpeHe HCKJ/bYyYHBe HaJJIeXKHOCTH, aKo je 3a cy4vajeBe
y KOjIMa Ce MOXe YrOBOPUTH HAJAJIEKHOCT, mpema Ypenou Bpucen Il Tep, y
Jip>KaBaMa 4JaHMIlaMa NPOIHCaHa UCK/bYYUBa HaZJIeXKHOCT. AKO je y ApiKa-
BY 4IaHULM 3aCTYN/bEHO NPABUJIO /ia Ceé He MOXe YyTOBOPUTH HaZJIeXKHOCT
3a CIIOpPOBe 3a Koje je NIPOoNUcaHa 3aKOHCKa UCKJ/bYYMBa HAZIJIEXKHOCT, Taj CIIO-
pasyM je BasbaH. Ypezao6a Bpucen Il Tep uma npaBHy cHary usHaj gomaher
npaBa ¥ ako 6u npeMa goMaheM npaBy 6uJa MpONHCaHA UCK/bYYMBA HaJ-
JIEXKHOCT 3a C/y4ajeBe Yy KOjuMa ce MO)Ke YTOBOPUTH HaJJIEXXHOCT, IpeMa
Ypen6u Bpucen 1l Tep cnopa3yM 61 610 Ba/baH.

[locToje Tpyu Moryha HauWHa MOCTymama CyAa KOjU je U3abpaHH CYA
(Bergson 2015, 6).

1) Bes oxnyke: cyn Koju HUje U3abpaH HUje AyXKaH OAJYYHUBATH O TOME
Jla JI1 IOCTOjU CIIOpa3yM O UCKJ/bYUYMBOj HaZJiexkHOCTH. Kazja TyxkeHu
y TOCTYIKY MCTaKHe IO0CTOjale CopasyMa O MCKJ/bYYMBOj HaJJex-
HOCTH JPYTOT CyZia U JloKaXke Jia je MOCTyIaK 3amo4deo npej usabpa-
HUM CyZiOM, CYJ, KOjU HUje M3abpaH omacuT he ce HeHaAJEKHUM Yy
KOPUCT U3abpaHor CyAa.

2) IloTmyHo oAJy4YMBame: CyA KOju HUje M3abpaH Mopa JaTH NOTOYHY
OJL/IYKY [l JIM TIOCTOjH CIOpPa3yM O UCKJbYYHBO] HAJIJIEXKHOCTU ¥ KO-
pHUCT U3abpaHor cyZa WU He.

3) OxpebuBame ,cpeflbe OCHOBe“: Cy[l KOjU HHje U3abpaH camMo Tpeba
Jla ce yBjepH Jia IOCTOje JOKasH Jia [I0CTOjHU CIIopa3yM O UCKJ/bYYHUBOj
Ha/lJIeXKHOCTH NIpHje Hero IITO ce OTJIaCH HEHA/IJIEXKHUM y KOPUCT U3-
abpaHor cyja.
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MoxxeMo oA6alMTH NpBe ABUje OMNNHje, Te CAUjedd Aa je oapehuBame
»CpeJllbe OCHOBe"“ MPHUKJIAZHO, 1a Ce O] Cy/la KOju HHje u3abpaH 3axTjeBa
ce orJIacu HeHa/JIeXXHHUM y KOPHUCT U3abpaHOor Cy/jla HAKOH IITO YTBPAHU Ja
MOCTOjHU CIIOPa3yM O HAJJIEXXHOCTH APYror cyja (4 JAa je MocTynakK 3ano4deT
npej usabpanum Gopymom).

Kaga cyn Ap»xaBe 4iaHHUIe JOHECEe OAJIYKY O HaJAJEeXHOCTH, CYA0BU ApPY-
IMX ZpaBa YaHWLA AY>KHHU Cy IOIITOBATH Ty OAJYKY. Y ciy4ajy Gothaer?’,
Tyxuial [oTep je mokpeHyo MocTynak npej, 6eJrujckuM CyAoB1UMa 360r Ha-
BOJIHE LITETe MPOY3POKOBaHE MHCTANALKjOM TOKOM TpaH3uTa. beirujcku
CYAOBU Cy OAJIYYUIHU Ja je Tyx06a HeJONyLITEHa Ha OCHOBY Tora LUTO je
MIOCTOjao Copa3yM 0 HaZJIeXKHOCTH Y KOPUCT UCAAHJCKUX CYZI0Ba y TepeT-
HOM JincTy. ['oTep je KacHUje MOKyIIao NOHOBO Jja IOKPeHe MOCTyNakK Mpo-
TUB CaMckuna y tbemaukoj, koju je ycnjeuiHo npej Cynom EY uctunao aa je
HEeJIONYCTUBO pacipaBJbaibe NpeJi ’beMauKHy CyZI0M jep je oAJIyKa Gesrujckor
cyna obaBe3yjyha y Hbemaukoj. Cyg EY je cmaTpao ga KoHuent ,mpecyze’,
npeMa Ypenou 44/2001, o6yxBaTa CBe OJJIyKe CyAa JApkaBe 4yJaHUIE, 6e3
HMKaKBe pa3JIMKe Yy 0OJJHOCY Ha BbUXO0B CaJipKaj, Te YK/by4yje OJYKY Y K0joj ce
CyA, Ap:KaBe 4aHULe orjalllaBa HeHaJJIeXXHUM Ha OCHOBY KJay3yJie 0 Haj-
snexHoctu. Cyn EY je ynyTuo Ha KoHLeNT MehycobHOr MmoBjeperma usmehy
CyZloBa Jp)<aBa YJAHWIA, HAOMHUBbYNH /a of0Wjame NMpHU3HAMKa Npecyne
KOjOM je oJlJTy4eHO O HaJIJIEXKHOCTHU MOXe OUTH CYIPOTHO CUCTEMY Jojijelie
HazasiexxHoctu npema [lornasswy 1l Ypenbe 44/2001. [Ipema munubewy Cyza
EY, 6uJio je upesieBaHTHO IITO HheMAYKO ITPAaBO CMaTpa Jia je Gesirujcka npe-
cyZia 6usa ,IipecyZa o MpoleAypaJHOM NMUTalky" Koja He 6M MMaJa NpaBo
Ha [IpU3Hambe, Te je 300T 06MMa O/IJIyKe OeJITHjCKOT CyAa Tpebano oApeauTH
CIIOPHO NMUTaKe Kao muTame npasa EY, a He ogsyyuBaTH npema JoMahum
npaBUIMMA O res iudicata.

Cnyyaj Gothaer roBopH y NpUJIOT LIKMper TyMadewa npasa EY u ga npa-
BUJa 0 HajasexxHocTH EY umajy npuopuTeT y ofHOCy Ha JjoMahe mpomuce
vako cy gomahu nponucu lex specialis. IlpuHuunuma npasa EY Mopa ce
oMoryhuTH npuMjeHa, Mako Ha onhM HayMH HOpPMHUpAjy oApebheHO mpas-
HO NHTame. Y CMUCIY OAHOCA Cyl0Ba KOjU HUCY M3abpaHU Kaja MOCTOjU
criopasyM o M360py HaJJIeXKHOI CyZa, 3aK/by4yyjeMo Ja OJJyKa O HaJAJlex-
HOCTH jeJTHOT CyAa Koju HUje M3abpaH obaBe3yje APYrH CyAd KOju HUje HU3-
abpaH. Besa u3smebhy JsMTHCnEeHJeHIMje U NpHU3HaWka Npecyae je ga ce
JINTUCIEH/IEHIIUjOM MOKyLIaBajy u36jehn HenmonpaB/bUBe NpecyZie Koje 6u
y3poKoBaJie cieHapuo cykoba npecyga (Forner-Delaygua 2015, 383, 384).

37 TMpecyza Cyga EY og 15. 11. 2012, Gothaer Allgemeine Versicherung AG and

others, Samskip GmbH (C-456,/11), ECLI:EU:C:2012:719.
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Besa usmeby fBa mocTynka Moxe GUTH HOBU M3BOD ,TOPHENO TYKOHU"
C jenHe cTpaHe, MOXe ce JOTOAMUTH Ja prima facie cTpaHka ybujein u3a-
O6paHH cy[ 1a MOCTYNaK Mpe/J Cy/IoM KOjyu HUje U3abpaH HUje Y Be3u ca Io-
CTYIIKOM KOjH Ce BOAM NpeJ, U3a6paHUM CYAOM. Y APYTY PYKY, OCTaB/bEHA je
MoryhHOCT cyAly Koju HUje u3abpaH Jia OJy4H Jla paHUjU NOCTyIaK HUje y
Be3H ca OCTYIIKOM IpeJi U3a6paHUM CyZ,0M HUTH NOKPHUBEH CIOPa3yMoM O
HagnexHoctH (Forner-Delaygua 2015, 388).

8. YTULUA) HENPUMJEHUBAHA NMPABUJIA O
JIMTUCNEHAEHUHUJU HA NPU3HAHE CTPAHE
CYACKE OANYKE

Ko mpusHama cTpaHe CyAcKe OJJIyKe, OCHOBHO je IpPaBWJO Ja ce Of-
JIyKa JJoHeCeHa y [ip>KaBU 4IaHWIM NpPU3Haje Y APYTUM Ap)KaBaMa 4JaHHU-
nama 6e3 notpe6e 3a MKAaKBUM IOCEGHUM MOCTYNKOMSS, a TO mpaBuWIIo je
cagpxaHo U y Ypeaou 2201/2003.3° ¥ cyackoj npakcu HaJasMMO Ja Huje
[PUMUjEHEHO NPaBUJIO JIUTUCIIEHJEHIUje U Ja je OKOHYaH CYACKHU IIO-
CTYNaK KOjU je KaCHMje MOKPEHYT, a TAKBU Ce CJIy4yajeBH MOTY OYeKHUBAaTH
y 6yayhHocTtu. [locTaBu/I0 ce nMTame MPABHOT Jjes0oBama OAJyKe Koja je
JIOHeCeHa y OCTYIIKY KOjH je KaCHUje 3a1i04e0 U TO Ja JIU je CyA AyXaH NpH-
3HATU OAJIYKY M3 IOCTYIKa KOjU je KacHHUje NMOKpeHYT. [I[peMa MUILbemy
Cygna EY, npaBusia o IUTHUCIIEHIeHI[UjU U3 WiaHa 27 Ypenbe 44/2001 u una-
Ha 19 Ypen6e 2201/2003 Tpeba TyMayuTH Ha HA4YUH /ia UM je IPOTUBHO TO
Jla CyI0BM Jip>KaBe YJaHMIle cyJa NpeJ, KOjUM je NOCTYIaK y 6payHOM cIlopy,
CTIOpY O POJHUTEJbCKOj OATOBOPHOCTH WJIM CHOPY O 06aBe3u U3Ap:KaBamba
NOKPEeHYT paHuje caMo 360r MOBpeJie HaBeJeHUX NpaBUJa OAGHUjy NpH-
3HATHU OAJIYKY CyAa IpeJ KOjUM je IOCTYIaK 3al04e0 KacHHUje U Koja je Io-
cTajla KoHayHa. KoHKpeTHO, Ta moBpeJia He MOXKe caMa 3a cebe onpaBja-
TU HellpH3HaBakbe CIIOMEeHYTe OJJIyKe 300Tr Hke3WHe OYHUTEe CyHpPOTHOCTH
C jaBHUM NOpeTKOM Te ApxkaBe wiaHune.** To MUlll/berbe ce OJHOCH U Ha
ynaH 29 Ypenbe 1215/2012 u ynan 20 Ypenbe Bpucen II Tep. Cyz he camo
y PUjeTKUM cJy4ajeBMMa MohM JAa casHa YMIbEHHUIy Ja je MOKPEeHYT Apy-
I'M MIOCTYTAK, 360T Yera ce 3aXTHjeBa aKTUBAaH OJHOC CTPAaHaKa U Jla YKaxy
CYAy Ja je MOKpeHYT NOCTyNakK mnpej ApyruM cyfoM. [lacueBaH ofHOC cTpa-
HaKa U JIOHOIlEeHe OJiJIyKe y KacHUje NMOKPEHYTOM MOCTYNKY He JOBOAU Y

38 ypen6a Bpucen Il Tep, wian 30 cras 1.

39 ypen6a 2201/2003, wian 21 cras 1.

40 TIpecyga Cyna EY og 16. 1. 2019, Stefano Liberato, Luminite Luise Grigorescu,

ECLI:EU:C:2019:24, napa. 56.
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NMTamka jaBHU NOPeaK JpiKaBe Y K0joj Ce Tpakul MPU3HabEe CYZACKE OJJIyKe.
JaBHU nopejak Huje HUTHU he 6uTH ofpebheH Beh npescTaB/ba CBEYKYITHOCT
HOPMHU Y jeJIHOj p»KaBU Koje Tpeba TyMayuTH y Mehyco6Hoj Be3u. Omhe je
npuxBaheHo Jia Cy CTaBOBHU O 3HAY€HY jaBHOT MOpPeTKa U eroBoj NpUMjeHU
HajboJ/be caXkeTH y MpenopykaMma cajp»aHuM Y ,3aBpIIHOM H3BjeLITajy O
jaBHOM NOpEeTKYy Kao Hmpenpeny 3a HU3BplLIieme MehyHapoAHUX apOUTpax-
HUX ofuyka“ KomuTeTa 3a MehyHaposHY TProBayKy ap6UTpaxKy Yapyxemwa
3a MehyHapozaHO mpaBo, Koju je mpuxBaheH Ha 3acjefjlalby TOT YIpYKeHa
oapxaHoM y bby Jlenxujy 2002. rogune (Sikiri¢ 2009, 228). Cmatpa ce ga
NpOLIECHH jaBHU NopeJak o6yxBaTa /iBa TeMeJ/bHa 3axTjeBa, Hadesa (Sikiri¢
2001, 64). [IpBH je ,MOIITOBale MpaBa Ha OAOpaHy WM HayesJo KOHTpa-
nuktopHoctu” (Fouchard [1996] Droit international privé, t. 1652, 972, y:
Sikiri¢ 2001, 64). [lpyr#u je ,Hadeso jejHakocTH cTpaHaka“ (Fouchard [1996]
Droit international privé, t. 1652, 972, y: Sikiri¢ 2001, 64). 3a ocTBapemwe TOT
Jipyror HadeJa I0BOJbHO je /ia ce MolITyje onha paBHOTeXa U Jia ce CBaKOj
CTpaHLM NPYXH jeiHaKa MOTYNHOCT Ja KOPHUCHO U3JI0KHU CBOje apryMeHTe
(Fouchard [1996] Droit international privé, t. 1652, 972, y: Sikiri¢ 2001, 64).
Cama yuMmbeHHULA A je OLJIYKY JLOHHO CYA IpeJ, KOjUM je KaCHHUje NOKPEHYT
NOCTYNaK HUje y CYIPOTHOCTH ca TUM 3axTjeBUMa. TymMaueme /a y HaBeJe-
HOM CJIy4ajy U3 IpaKce NOCTOjU IOBpea jaBHOT NMOpeTKa 3HAYMJIO 6U Ipe-
BUIIE IIMPOKO TyMaueke jaBHOT NOPETKA U HeroBy NPHUMjeHY Ha BEJUKU
6poj caydajeBa, LITO OU Y BEJHKOj MjepH YTULIAJO HA NMPU3HAKE CTPAHUX
CYZICKUX OJI/IyKa.

9. 3AKJbYYHAK

MoryhHoCT 3ak/bydera criopa3yMa o H360py Cy/Jia y CTBapuMa MoBe3aHH-
Ma C poAUTe/bCKOM OZroBopHOLUINy 3HaYajaH je HAaNpeJaK Ka BeheM 3Havajy
ayTOHOMHUje BOJbe Yy MOPOJUYHOM IPABY.

Ypen6a Bpucen Il Tep 3a HopMHUpare POPMaSHUX YCJI0BA U MPABHOT
JljesioBama cropasyMa o usbopy cyza uma ysop y Ypenbu 1215/2012, uuju
je mpeAMeT HaAJIEXKHOCT y rpahaHCKUM M TProBayKHUM CTBAapHUMa U Y H0j
Cy caJip>kaHe HOpMe Koje Npe/cTaB/bajy NPOMU3BOJ BUILEAEIUHUjCKOT UCKY-
cTBa 3anoyeTtor bpucesnckoMm koHBeHLIUjoM U3 1968. roauHe. Ta yumeHUa
cyreputie fa he Ypen6a bpucen Il Tep umaTu ycnjex y mpakcH, ¢ 063upom
Ha TO Ja ce 360T KpaTKOT Mepuoja IpUMjeHe He MOTY aHaJU3UpaTH HbeHU
pesyaTatu y npakcu. [Ipema Ypen6u Bpucen Il Tep cnopasym o usbopy cyza
cacTaBJba Ce Y MHUCAaHOM 0OJIMKY, C JaTyMOM U NMOTHHUCOM JOTUYHUX CTPaHa-
Ka WU Ce 3aKJbyudyje Ha 3alMCHUK NpeJ CYA0M V CKJIaly C HallMOHAJTHUM
NpaBOM U IOCTYNKOM, a CBa MpUonhema eJleKTPOHCKUM CpeACTBUMA Koja
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OCHUTYpaBajy TpajaH 3allKUC HUCTOBjeTHA Cy ,MTMCAaHOM OOJUKY“ OCHM HU3pH-
YUTOT 3aKJ/byuerha Criopa3yma, Moryhe je yroBapamwe Ha/IJIEXKHOCTH U KOH-
KJIYAeHTHUM paJitbaMa cTpaHaka. Ocobe Koje MOCTaHy CTpaHKe Y MOCTYIKY
HaKOH LITO je Mpej CyAOM IOKPEHYT IMOCTYyHNaK MOTY H3pasUTH CBOjy ca-
[JIACHOCT HAKOH IITO je MpeJ Cy[0oM MOKPEHYT MOCTYNakK, a He u3pase Jiu
NpPOTHUBJ/bEIE, CMATPAT he ce Jja Cy NpelyTHO JjaJie CarJIacHOCT.

3HavyajHO NMUTamWe je U HAaUYMH OCTBAapHWBama CrnopasymMa U MoryhHoct
jenHe of YrOBOpPHHUX CTpaHa Jila He MOCTynu mnpemMa crnopasymy. Ciy4aj
Erich Gasser GmbH npomue MISAT-a SRL yka3ao je Ha HeJJoCTaTKe IMpaBUJIa
3a JIMTUCHEHJEHLHjy U MNOTpeby H3MjeHe THUX IpaBUJIa Kako 6u ce
OCTBapuJa YrOBOpHa BOJba CTpaHaKa. Y TOM CJIy4ajy CyA je Jao NpefHOCT
paHHYje MOKPeHYTOM IOCTYIIKY Y OJAHOCY Ha MOCTYNaK NpeJ CyoM 4uja je
Ha/lJIeXXHOCT 6UJIa YyTOBOPEHA, YMMe HUje UCIOIITOBAHA BOJbA CTPaHAKa y
criopa3yMmy o U360py HajJIexHOT cyna. Ypenba bpucen Il Tep caujeguna je
pjeuiersa Ypenode 1215/2012 v yroBopeHoj HaJAJeXKHOCTU Jajla KapaKTep
WUCK/bYYUBE HAJJIEKHOCTHU KOjOj je Ay>KaH JaTU NPUOPUTET CBAKU JpYyru
CyA, IpeJ KOjuUM ce IOKpeHe NapHUYHU nocTynak. CBakU CyA Apyre ApKaBe
YJIaHUILe OTJIAlllaBa Ce HEeHAJJIEXXHUM y KOPUCT Cy/ila Uuja je HaAJeXKHOCT
yroBOpeHa.
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Y danawrsoj knumu nojauaHe dpywmeeHe naxcroe y 8e3u ca NAa2ujapusmMoM,
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1.YBoOa

Hako cy jour crapu Pumsbanu peu plagiarius, koja je MU3BOPHO 3HAYH-
Jla ,0TMH4Yap‘, MoyeJsy Ja KOPUCTe 3a O3HauaBaibe Kpale HMHTesleKTyasHe
TBOpEBHHE,! MMAK ce TeK Halle 06a MOXKe Ha3BaTU €poM ILIardjapusMa.
[To3Hep npumehyje Aa ,iarujapusaM NpuBJadyu cBe Behy naxmwy', npemzja
HHUje MOCBe jacHO ,Ja JIM je TO 3aTO LITO NOCTaje CBe Yyellny, UM 3aTO LITO
IeroBe rpaHulie NOCTajy HejacHe W CIOpHe, WJU 3aTO IITO ce yellhe OT-
KpUBa (AUTHTaIU3allMja je AOBesa [0 TOra Jia Ira je Jlaklie MOYUHUTH alu U
otkputu)“ (Posner 2007, 9). CBeioLj1 CMO YHEKOJMKO HPOTUBPEUYHUX TPEH-
JoBa. C jeHe cTpaHe, APYLITBA ¥ eTabJMpaHUM yCTaBHUM JleMOKpaTHjaMa
N0Ka3syjy HyJTY TOJIepaHLUjy IpeMa cjydajeBUMa IJlarMjapu3Ma HOCHJIana
Jip’)kaBHe BJIACTH U MOJIMTHYApa, N1a Cy OHU KOjU Cy yxBaheHHW y TOM eTHY-
KOM IIpecTyly PUMOpPAHH Ja MOJHeCy OCTaBKe ycJeJi BeJIMKOT NMPUTHUCKA
jaBHocTu (Bug. Kotkamp 2021).2 C apyre cTpaHe, HOBe reHepallyje, Koje
0/IpacTajy y AUTHTAJHOM J00Y, UMajy JpyTradyuju OAHOC IpeMa CaJipXKajuMa
KOjU Cy UM JOCTYIIHYA Ha MpexXaMa U KOjuMa IIPUCTYIAjy Kao Ja TH cafpKaju
HeMajy ayTopa, LITO NOoCAeJUIHO YTHYE Ha HUXOBY CIIOCOOHOCT Jja CXBaTe

1 Jenna oz mpBUX ynoTpe6a Be3yje ce 3a YyBEHOI NecHHWKa Mapiujania, Koju je

»KuBeo y 1. BeKy H. e. tberoBu enurpamu cy 6114 HaZjaleKo MO3HATH, 11a Cy MHOTH
0J1 BbUX KPYKHJIM 110 PuMy 1 nipe o6jaB/buBama. Mapiujas ce, Tako, Cyo4Ho ca Ipak-
COM /la UX W APYTY MEeCHULU peluTyjy 6e3 HazHauaBamwa ayTopcTBa. OH MOMUIbE
nsBecHor ®unentuna (Fidentinus) Koju My je mpeoTeo JieJio U MpeJCTaB/bao ra
kao cBoje. Bynyhu ga y To BpeMe Huje mocTojasia MOryhHOCT NpaBHe 3aLITHTE,
Mapuujan je KOpUCTHO CTUXOBe 3a of6paHy aytopcrBa (Mapuuuh, lajun 2019,
132 ¢H 22). OBo cy nomeHyTu ctuxoBu: Una est in nostris tua, Fidentine, libellis
pagina, sed certa domini signata figura, quae tua traducit manifesto carmina furto.
,Ta KibUra LITO YUTAll 3a CBOje JPYIITBO, / CBe Cy TO CTUXOBHU MOjU. / Anu Kaj
Cpuyell Ia 3alHell, YIITBO, / U3IJIe[ajy Kao jAa cy TBoju“ (Marcijal 1990, 43).

2 To ce, Haxasoct, He Moxe pehu 3a Cp6ujy. Hujesan o ciyyajeBa onTyx6H 3a

IJlarujapysaM 4Yuju Cy akTepyd BUCOKH HOCHOLM ApXKaBHUX QYHKIMja HUje pe3yi-
THUPAO HUXOBUM ocTaBKaMa. lllTaBullle, y Hajllo3HATHjeM TaKBOM CJIy4ajy, OHOM
cajlallilbel MUHUCTPa GUHAHCHja, KOjU je BHUIle IyTa A06Hja0 MHCTUTYLHOHAJIHU
WCXOZ, MpeJ HAaAJIeXXHHM eTHYKHMM opraHuMa YHuBep3uTeTa y Beorpajy, HOBHU
3aMajall ONLITeM TPeH/AY HeKaXKEbMBOCTH JlaJla je CKOpallkba OAJyKa YCTaBHOT cyja
Cp6uje (Opnyka 6poj 1Yo-107/2020). ¥ 3ak/bydyHoM Aeny OAnyke Kake ce ,Ja je
LeJIOBUTO ypehuBame nuTarma akaZeMCKe YeCTUTOCTH, a IITO CBAKaKo NoApasyMe-
Ba a/leKBAaTHO CAaHKLMOHHUCabe HeaKaJeMCKOT MOHallamwa, 0/ ToCe6HOT 3Hayaja He
caMo 3a YHuBep3uTeT y Beorpaay, Beh 3a ApyIlITBO Yy LIeJIMHH, Q... yIpaBo 360r
JleMOKpATCKOI' pa3Boja JApyLITBA OBa NUTalka Mopajy 6UTH ypeheHa Ha ycTaBHO-
IIpaBHO yTeMesbeH HauuH. OcTaje, MehyTUM, nuTame Aa M je YCTaBHU CYJ, CBOjUM
Kpajibe Mpo6/eMaTUYHUM pPe30HOBAabeM OCTAaBHO OUJIO KaKaB yCTABHONPAaBHHU
MIPOCTOP 32 OCTBapee MPOKJIAaMOBaHOT IjuJba (Bullle o Oasyun y JoanoBuh, 2022,
28-29).
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eTUYKY NnpobsieMaTHYHOCT nuarvjapusma (Gabriel, 2010). Ha cBe To ce, kao
noce6aH M3a30B, HA/l0Be3yje panK/iaH pa3BUTAK BellTauke MHTEIUTeHIHje
KOjM JI0[JaTHO OTeXaBa OTKpHMBakbe CJydajeBa Iardjapusma.’

Y Toj 4 TakBOj KJIMMHU II0jayaHe [pYLITBeHe IaXKike yCMepeHe Ha Iljia-
rujapusaM, y mi06ajJiHOj aKaZeMCKOj 3ajeJHUIU Ce Kao Ioce6aH OO6JIMK
eTUYKU NPOoG6JIeMaTHYHOT MOHAalllakha CBe Yelllhe 03HayaBa M Ipakca aymo-
naazuparba. AKo ce 3a miaardjat u Mmoxe pehu ga je 6uo npeaMeT noApoo6-
HUX [IOjMOBHMX aHa/IM3a,* TO HUje ciayd4aj ca ayToruardjatoM. OBaj KpaTak
OCBPT MMa 3a LiM/b NOKyIIaj Te BpcTe. [IpaKTUYHM 3Ha4yaj TaKBe aHaJM3e
ce orjieJia y jaCHUjUM CMepHHULaMa Koje 61 ¢aKy/JITeTcka U YHHUBEP3UTET-
CKa eTHYKa TeJla MMaJjia y C/1y4ajy MoCTynama ca 3axTeBHMa 3a yTBphUBame
HeaKaJleMCKOTI [TIOHalllaka KaZja MoCTOjU OCHOBAaHA CyMHba Jia je pajJ Apyror
JIMIIA HACTA0 Kao pe3yJITaT ayTolarujara.’

2. AytonnarujaTt — KpaTKa NnojMoBHa aHanM13a

AyTomnsiarvjaT je y Hally NpaBHO-eTHUYKY ,O0pOUTY" yllao 3axBasbyjyhu
yiany 25 Kogekca mpodecroHaiHe eTuke YHuBep3uTera y Beorpapy.®
ToMm ozpen6oM ce ycTaHOB/baBa 3abpaHa ,ayToNJarupama” a Taj NpeKkpilaj
JebuHUIIe Kao ,IIOHOBHO 006jaB/bMBarbe CBOI' paHHje 00jaB/beHOr paja
WM 3a JIpYyTy CBPXy HCKOpPUIINEHOr paja Kao HOBOT M OPUTHHAJIHOT"
AyTonsnarvpame He caMO LITO je NOCBE HOB €THYKU MNpeKpllaj y Halloj
akaZieMckoj 3ajefHuLM Beh, kao mTo To npuMehyje jefan o ayTopa Koju
ce 6aBM TOM NpoG6JIeMaTHUKOM, OH NpeJACTaB/ba U ,MOPAJHO E€KCIJIO3UBAH
10jaM KOju TreHepulle MOjMOBHY KOHOY3ujy“ U mpemza ce, ¢ 063upoM Ha
HeTOBY N0BE3aHOCT Ca 0jMOM IlJIarMpama y yKeM CMUCJIY, MOXe ,,yYUHUTH

3 HepaBHo je 06jaB/beH HAy4YHM pag mof HacioBoM ,Chatting and Cheating:

Ensuring Academic Integrity in the Era of ChatGPT*“ (Cotton, Cotton, Shipway 2023),
y KOjeM Ce ONKMCYyje KaKo aJlaTH 3a BellTauKy uHTeaureHuujy (Al) ,nmoxpehy 6pojHe
13a30Be U Opure, moceGHO y Be3W ca aKaZeMCKOM 4eCTUTOWNy U Iiardjatom",
MehyTuM, HU YMTAOLH, @ HU PELleH3eHTH KOjU Cy paJi 0J06pHUJIM 32 00jaB/bUBaAlbE,
HUCY 3HaJIM [Ia je caM paf, Hanucao KoHTpoBep3HU Al vet6oT ChatGPT (Fazackerley
2023).

*  Hajnoapo6Huja aHa/IM3a Te BPCTe Ha HallleM je3HKy Moxe ce Hahu y Boaunenuh

2015, 126-200.

5 Bugu, un 3 cr. 1 [lpaBuaHuKa 0 MOCTYnKy yTBphHBamka HeaKaJeMCKOT

MoHallamwka y U3paJy NUCaHUX PaZioBa, [1acHuk YHueep3umema y beozpady 193/16.
UsmeHe o6jaBsbeHe y [1acHuky YHusepszumema y beoepady 196/16,197/17,199/17
u 203/18.

6 Inachuk Yuusepsumema y Beozpady 193/16.

597



M. JoBaHoBuh (cTp. 595—-605)

KOPHUCHHUM" YTOJIMKO IITO ,Kao CTpallHa pe4y“ oaBpaha moryhe mpekpino-
1ie, 110jaM ayTolJlardpama UMa U MOoTeHLUjasa Ja ,Ha HeJUCKPUMHUHATOpPaH
HauMH ¥ KaTKaj 6ecnioTpe6bHO npunucyje kpupuny“ (Andreescu 2013, 796).

360r Tora je BaKHO MOKYIIATH Jla ce U30erHe Ta KOHIENTya Ha 30pKa.
Y snvTepatypu ce Ha Ty TeMy yoOM4YajeHO rOBOPH O /iBa IVIaBHA 006JIMKa
ayTormiarupama. [IpBu je ,lpakca o6jaB/bHBamba OHOTA IITO je CYIITHHCKU
WCTH paj y ABa Wid Bullle yaconuca“ (duplicate or dual publication). [lpyru
06JIMK ayToIJIarMpama MoCToju Kaja ,ayTop U3HOBA KOPUCTU HEKe JieJio-
Be paHUje 06jaB/beHOT pajia y HOBOj ny6ukauuju” (redundant publication)
(Roig 2005, 43). Taj gpyru o6JMK ce Ha3UBA U , TEKCTYAJHO PELUKINpaAE”
(textual recycling), 3a KojH ce joIll KaXke J1a ,M3a3WBa IPOTUBPEUYHE peaKIHje...
JleJIoM 360T ToTra IITO MpUnazja 06J1IacTy aKaZileMcKe MpaKce Y K0joj mocToje
OUYUTE JUCIUIIMHApHE pasJirKe. [locebHO Kajja ce ynope/ie XyMaHUCTHUYKe
Y T3B. ‘TBpZie’ HayKe, MOTY ce NpoHahu HeKe CYNTU/IHE PasJivKe Y MOIyeay
HOPMHM LUTHpaa 1 HaBohema" (Bruton 2014, 184).7 360r Tora ce Ha , Te€K-
CTyaJIHO pelHKJIHpame” ,yobudajeHo Ijiefia Kao Ha eTUYKH ‘CUBY 30HY, ca
MHOTO MPUXBAT/bUBUX U TOJEPAOUIHUX MOCTyNaKa" y MpoIecy nucamwa Ha-
y4HUX paZioBa (Andreescu 2013, 778).

Basba, Haj3aZ, GUTH MOTIYHO CBECTaH YMIbEHUIE Jla Ce Y IJI00aJHO]
aKaZIeMCKOj 3ajeJHUIM O ayTOIIaTUpawky Kao eTHYKH MPoOJIeMaTHYHO]
HAy4YHOj NMpaKCHU pacnpaB/ba FOTOBO HCKJ/bYYHBO Y 00J1aCTU GUOMEIUIMH-
CKHX M TEXHUYKHUX HayKa, y KOjuMa Cy WIAHIM Y YacOllMCHUMa JJOMUHAHTAH
BM/L HAyYHOT Pajia; y KojuMa je mpakca MOTHHCUBamba BeJUKOr 6poja Koay-
TOpa Ha UCTH Paj U3y3eTHO palllMpeHa; ¥ KOjuMa ce HayyHa UCTpakKUBakba,
KOja Cy OCHOB 3a Hay4yHe pa/ioBe, 4eCcTO 00aBJ/bajy ¥ KOMepIUjaJHe CBPXe,
Ia ce OTBapa U NUTake paBa UHTeJEeKTyalHe CBOjuHe. MehyTum, jejHO ce
YUHU U3BECHUM - U y IOMEHYTUM HAay4YHUM JAHUCLHUILJIMHAMA he ce TOHOBHO
kopuiihewe paHuje 06jaB/bEHOT pajia ,CMAaTPaTH NIPUXBAT/LUBUM — KaJa je
NOJIJIOKHO 063HawuBawy (disclosure) (ypeHUIIMMa, KOju Tpeba Aa AOHeCY
Ha-MHpopMaljaMa-3aCHOBaHY OAJYKY), HaBohemwy (referencing)... v kaja je
HCKJ/byYeHa MoBpeJia ayTopckux npaBa“ (Andreescu 2013, 777-778). Uctu
NPUHLUIM — @ TO je MOCe6HO 3HAYAjHO 3a XyMaHHUCTUYKe HayKe - Bakuhe
Y ,KaJa je YiaHaK MpellTaMIIaH y HEKOj Ipyroj BpCTU u3/jama (Kaja ayTop
MOHOBO ynoTpe6J/baBa CBOj WIaHAK Kao MOIaB/be ¥ KwbU3u)“ (Andreescu
2013, 778 ¢H 3).

7 Ha npumep, mpakcy KopekTHor verbatim uaBobema uesor maparapada us

Tyher paza, Koja je yobuuajeHa y XyMaHUCTHYKUM HayKaMa, ,yo6Hu4ajeHo usberapa
BehuHa ayTopa u ypeJHUKa 6ruoMeannMHCKUX Yaconuca“ (Roig 2015, 49).

598 Ananm MNdb 3/2023



LTa je ,aytonnarvjat"

Ha ocHOBy cBera pedeHor nocraje jacHoO Za je 3ajeJHUYKU UMEHUTe/b 3a
€TUYKU HEeNPUXBAT/bUBY IIPAKCY IJIarMpama v ayToIlJIarkpaa To IITO Ce .y
o6a cayvaja mpuMapHa MOBpeJa TUYe NMPEBAPHOT U JIAXKHOT NPHKa3WBamba
(deceptively misrepresenting) Hedera Kao Jpyraddjer oj, OHOT LITO jecTe“
(Bruton 2014, 178). CBuMa Koju ce 6aBe TOM Npo6GJIeMAaTHKOM jacHO je,
MehyTUM, fa je OATOBOPHOCT MCKJ/byYeHa KaJila YCJIOB NpeBapHOr U Ja-
’)KHOT [IpUKa3MBakba HUje UcnymweH. [1a Tako, bpaToHn kaxe: ,HapaBHo, kazfa
ce 06e36equ oAroBapajyhe HaBoheme, ayToIIarMpame BUIle HUje TeMa“
(Bruton 2014, 186). AHJpecKy CIMYHO HAMOMUIbE Jia je ,ayTOoIIarupame
npo6JjieM caMO akKo ayTop NPONYCTH Jila BEPOJOCTOJHO OO3HAHU paHUjy
ny6JMKaLMjy WM NOHOBHY yIOTpeby. AKO ayTOpU TO y4YUHe, NOKPHUBEHU
Cy U y IpaBHOM U y MopayiHoM norieay” (Andreescu 2013, 796). Hajsag,
Pour, ayTop HajoncexxHuje U HajUUTHMpaHUje HayyHe CTyAMje O IJIarupamy
Y ayToIlJIarMpamy, y UICTOM TOHY 3aKJbyyyje Aa ,CBaKo Tpeba Ja 6yne cio-
607aH Ja y3 oArosapajyhe HaBohemwe U LIUTHUPalke NOHOBHO ynoTpeb/baBa
cBoj panuju paxn“ (Roig 2015, 26).

Ako ce cajja nmax/pMBO MpOTyMauu ojpenba 4i. 25 Koaekca mpodecu-
OHaJIHe eTHKe YHUBep3uTeTa y Beorpaay, yoyaBa ce fa ce meroB TBoOpal
OTpeseno Ja MTHKPUMUHUIIE KAa0 €eTUIKU HENPUXBAT/BUBY CaMO YKy ITpaK-
cy ,Aaymiaor o6jaBbuBamwa” (duplicate or dual publication). Haume, ,panuje
006jaBJ/bEH WJIY 32 IPYTY CBPXY UCKOpHULIheH paj”“ MoXe ce 06jaBUTH Kao ,,HOB
Y OpUTHHAJIAaH" NpesacxodHoO ako no c8ojoj gopmu u o6uMy npunada ucmoj
8pcmu Hay4Hoz pada. TellKo je 3aMUCJIUB - ¢ 063UPOM Ha yobU4yajeHe aKa-
JIeMCKe U M3/laBavuKe y3yce O AYKUHU TEKCTa — YaK U MOKYIIaj a ce paHuje
006jaB/be€H HAy4YHU 4IaHAK 00jaBH, HA MpUMeEp, Kao ,HOBAa U OpUTHMHAIHA"
MoHorpaduja.t Ipumepu ,Aaymior ob6jaB/bUBarba“ KOjU 6M MOIJIKM OUTH
KBa/IMGUKOBAHU KA0 ayTOIJIAaTHjaTH Cy: Kajia ayTop V BUIle My6JHUKALKja
(yacomnuca, 36opHUKA) 06jaBu UCTH paf (Kao WiaHAaK, NOIJIaBJ/be); Kaja ay-
TOp WUCTH Paj, y Bulle NMy6GJMKanuja 06jaBu MoJ, pa3JIMYUTHUM HACJIOBHUMa;
KajJla ayTop Beh o6jaB/beH paj Ha jeTHOM je3UKy NMOHOBO 06jaBH Ha Apy-
rOM je3UKy. Y CBUM THM CJly4yajeBUMa KJ/bYYHO je [a je u3ocma/aa HA3HaKd
da je peu o seh o6jasbeHum mekcmosuma. OJHOCHO, TpaBUJIa J06pe HaydHE

8y Hallloj aKa/leMCKOj CpeIMHU HUje YobHU4YajeHo Jla YaCcoMUCH Y JJPYLUITBEHO-XY-

MaHUCTUYKMM HayKaMa, a ¥ ¥ 06JacTH MpaBa, 06jaBJ/byjy CTOTHHAK CTpaHa Ayre
NpuJore, Koju 6U ce, HAYeJIHO, MOTJIM AOLHHUj€ [ITaMIIaTH U Kao MoHorpaduje. To,
MeDhyTHuM, Huje c/ly4aj y HeKUM APYTUM aKaJleMCKUM CpefiMHaMa (HIIp. aMepUYKoj),
y KOjUMa 4JaHUHM Te AYXKHHe HHUCY PETKOCT Yy oApeheHHM yacomucuma (HOP.
Harvard Law Review, The Yale Law Journal, California Law Review).
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[IpaKce Kpllle ce caMO y OHUM CJy4ajeBMMa ,y KOjUMa je CYLUTHHCKH UJIeH-
TUYaH OPUTHHANHU paJ Beh 06jaBJbeH, a Jla ce Ha Hera y UCTO BpeMe He
nosusa“ (Gamper 2009, 10).°

FoBopehu o niarujapusmy, [lo3Hep yodaBa jeJHO BaXKHO obGeJsiexje Koje
ce yecto npeBuba: ,YuTaony mopa da 6yde cmaso o TOoTa Jia JIM je peBa-
peH 0 ayTOPCKOM MJIeHTUTETY KaKo 61 o6MaHa IpelIa paHULy U locTajla
npeBapa, OHOCHO NpeAcTaB/basa miarujat” (Posner 2007, 20). OH HaBoAuU
IpUMepe y KojuMa ce ayTOPCTBO JieJia IpUIucyje ogpeheHuM Junuma, 1ako
Ce 3aCUTYpHO 3Ha WJIM ce ¥ HajseheM Opojy ciydyajeBa Moke NPETIOCTABU-
TH JlJa OHH HUCY TBOPLU THX JeJa. [[pBU npuMep Cy T3B. MUCLHU U3 CEHKe
(ghost writers), Koju cy cTBapHH TBOPIM ayTOOHOTPadCKUX Jiesia Ha YUjUM
ce KOpHLlaMa Kao ayTOpY HaBOJie HEKe C/1IaBHe JJUYHOCTHU U3 CBETa eCTpaje,
CIopTa WK NOJUTHKe. Ipyru IpuMep je U3 cBeTa npasa. Haume, cyzacke of-
JIyKe Cy 4eCcTO NPOU3BOJ, paja cyaujckux nomohHuka. OcuM Tora, npecyze
HepeTKO CcaZipKe W YMTaBe Macyce Koju cy telle quelle npey3eTu U3 nojHe-
caka cTpaHaka. CBe To He clpeyaBa CyZHje Jja Ha Kpajy THUX Mpecy/ia CTaBe
BJIACTUTO KMe. [la unak, y TUM cjlyyajeBUMa ce HUKO 0[] YU Taala/cTpaHa-
Ka He oceha npeBapeHUM U He nokpehe nuTarme marujaTa, HampoCcTo 3aToO
IITO UM HUje cmaJio KO Ta4HO CTOju u3a Tux Aena (Posner 2007, 20-25).

CTBapu CTOje OCBe Apyrayuje ca Hay4HoM npogykuujom. OHa ce JaHac y
aKaJIeMCKOM CBeTY 10 NPaBUJIy Be3yje 3a HEKH KOHKPETaH [[UJ/b — CTPYYHO U
YHHBEP3UTETCKO HampeoBamwe. OTyJa je OHMMa KOjU YUTajy — peLleH3upajy
U/WIM OLlewyjy — HEKO Hay4dHO JleJIo cma/o IO Tora Jila ce OTKJIOHH CBa-
Ka CyMma y aymopcmeo [Jena. [loBpx Tora, TakBy CyMmy Tpeba OTKJIO-
HUTH U Y TIOTJIeAY TOra Jia JIK je OHO LITO ayTop 06jaBJ/byje YUCTHHY HOB0
Jiesio. 360r TOra, Keau@ukosarse jedHoz nocmynka Kao emuyvkoz npekpuiaja
LaymonJazuparea“ mpeba cmpozo odgojumu od oyeHe o (He)ucnyrbeHOoCMU
nponucaHux ycaoea 3a akademcko Hanpedosare. IloTeHIUjaJHU IIpO-
6J1eM je TO LITO je y 06a c/ay4yaja ped o CyAy O ToMe Jia JIX jeaH paj uUMa
o6esexkja ,HoBOT" paza.l’ Ako ayTop U3pUYMTO HaBeJe [a je /IeJIo Koje
objaB/byje (Kao YJIaHAaK WJM IOIJIaB/be y HEKOM ypeheHOM 360pHHUKY)

LAytomnarujat (Selbstplagiat) je noHOBHa ynoTpeba CONCTBEHOT HAyYHOT paja
(nnu eroBux JiesioBa) 6€3 NKAKBOT 03MBama Ha opuruHaaHu pag” (Meinel 2013;
Tako u Bogunenuh 2015, 135).

10 To wro ce y ETHuKM KOZEKC YBOAM I0jaM ,0pPHUTMHATHOCTU" y Be3U ca mpe-
KpluajeM ayToIlIardpama CaMo JONPHHOCH KOHLENTyaslHo] KoHy3uju. Haume,
npeMa HalleM 3aKOHY O ayTOPCKUM M CPOAHUM npaBuMa (CayscbeHu aaacHuk PC
104/2009, 99/2011, 119/2012, 29/2016 - opayka YC u 66/2019): ,AyTopcko
JleJIo je OpUTHHAJIHA JyXOBHAa TBOpeBHHA ayTopa“ (wi. 2 cT. 1). To 3Haum fa ce
,OPUTMHAJHOCT" II0Be3yje ca ayTOPCTBOM, I1a Cy CBY PaJIOBU jeJHOT ayTopa, He3a-
BHCHO 0[] BbUXOBUX APYTUX KBaJUTETa, YK/bYyUyjyhu U TO Ja JIK Ce MOTY O3HAYUTHU
Kao HOBU WJIM He, ,OpPUTMHAJHU" y cMUCIy 3akoHa. M3 Tora cieiu jja ¥ paZoBU
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paHuje Beh oGjaB/buBaHO (Ha APYyroM MecTy, moj APYyTMM HAcJOBOM, Ha
JIPYyroM je3uKy), OHO ce 3a MOoTpebe MOCTYIKa yTBphUBamwa eTUYKe OJro-
BOPHOCTH MMa IIeHUTH Kao ,,HOBO" feso. OZJHOCHO, ¥ AaTUM OKOJIHOCTHUMA,
LAYILJIO 00jaB/bHBambe” ce He MOXe KBAaTM(UKOBATH KA0 €TUYKHU IPeKPLIaj
ayTomsarupama. To, MehyTum, He 3Hauyu fa he mog McTUM ycioBUMA oMe-
HyTO, ,AyIUI0 06jaB/beHO" ZieJI0 GUTH BpPEJHOBAHO U Kao ,HOBO" Yy CMUCIY
yCJIOBA 3a aKaJIeMCKO HamnpeJoBame. OljgHa y MOTOWmEM cydajy 3aBucuhe
O/l APYTHX, KBAHTUTATUBHO-KBAJIMTATUBHUX HAYYHUX MepUJia U CTaHAap/a.

3opaH Tomuh yodaBa Jia cy y TOM KOHTeKCTy Moryhe pasjnyuTe Kope-
Jlalyje Cyl0oBa O HEETHYKOM IOCTyHamwy (ayToIllarupamwy) U Hay4YHOM
BpeJHOBay 3a NMOTpebe aKaJeMCKOT HallpeJoBama: ,a) ako je HelTo Beh
CTapo JIAXKHO NOJACTPTO KAao HOBO, & -erOB OJHOC ITpeMa OHOM JIOMCTa HO-
BOM je KBaHTUTATHBHO WJIH/U KBaJUTAaTUBHO JAOMHHAHTAaH - Taja je ped
0 ayToIUIarupamy; 6) ako je CTapo HEMCTUHHUTO NPEeJCTAaB/bEHO KAo HOBO,
a M0 HECNOpPHOM CTPY4YHOM CyAy OHO LITO je JJOMCTa HOBO/OPUTHHAJIHO
JIOMUHUpA - ¥ KBAaHTUTATHUBHO U KBAJUTATHUBHO - CIpaM CTapor, cMa-
TpaM Ja HeMa ayToIIarvjaTa; B) ako je CTapo JIETUTUMHO O3HAa4eHO Kao
KopuitheHo, a OHO HOBO, /10 TaJja HekopuilheHo je UHPepHuopHoO, Gecrnoro-
BOPHO €KCIEPTCKHU YTBPHEHO Kao TAaKBO — KBAJIMTATHBHO WJIM/W KBAaHTH-
TaTUBHO — CIpaM paHUje 06jaB/beHOI, HUje ped 0 ayToIlIarupamwy, aau HU
0 paZly Koju ce Moxke 60JJ0BaTH Kao HOBU U JIOHETH HEKY NPUBUJIETH)Y ay-
TOpY; T) aKO je OHO ILITO je CTAapo Y jeJHOM TEKCTY Ta4yHO 03HAa4YyeHO Kao Beh
06jaB/b€HO — HaBe/IeHO UCTHHUTO Kao TaKBO — a HOBH O/IJIOMAK je YBEJIUKO
npeosJsahyjyhu, 610 KBAHTUTATUBHO, GUJIO (M) KBaJIMTAaTUBHO (CTBapHO
OPUTHMHAJIHO IUTUBO, AONPUHOC [0 KBATUPUKOBAHOM MHULLbemwy!) - HeMa
rosopa o ayromaarupawy” (Tomuh 2020).

36or Tora ce u3Mehy JBa pasaMuUTA CyAa O TOME Ja JIU jeflaH paj, uMa
obeJsiexja ,HOBOTr" Jiesia ycrnocTaBsba ciefieha s0zuuka kopeaayuja: dok cee
oHO wmo ce y cmucay Emuukoe kodekca oksanugukyje kao ,aymonaazujam”
He Modce bumu HU 8pedHO08aHO 3a hompebe HAYy4HO2 Hanpedosarsbd, 0O6PHY-
mo He gsaxcu — cyd o mome da Heku ,0ynjo ob6jassbeHu” pad 3a nompebe
Hanpedosarba He 3acaydcyje da ce U3H08A 8pedHyje He UMNAUYUPA HYHCHO da
je peu o aymonsaazujamy.

Koju ce y cMucay ETHUkor Kojiekca Mory KBaJuUKOBATH Kao ,ayToIIarujatu” —
YTOJIMKO IITO Cy NpeBapHO IPHKa3aHU Kao ,HOBU" — jecy ,OpPUTHHAJIHU" PaZiloOBU
JiaTora ayTopa.

1 W3 rakse Joruuke Kopesaiuje fBa Cyfa MOrao GM Ce M3BECTH 3aKJby4aK Ja
NUTame Ja JIK je HEKH paj ,HOBO" eJio y cMucIy ETHYKOT KoJjeKca, Koje ce Moxe
jaBUTH y NOCTYNKY ayTOPOBOT (pe)u3bopa y akaZieMCKO 3Bambe, Tpeba TpeTUpaTu
Kao npemxodHO NpAeHO numarbe Ha Koje Tpeba Jja OArOBOPH HAJJIEKHU ETHYKH
ozn6op. [Ipema BaxkehM YHUBEP3UTETCKUM IPONMUCHMA TO, MehyTuM, Huje ciy4aj.
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Yak u Kajla OM ce MpUOEIIO MHUPEM TyMadewy oapende 4. 25, mpema
KOjeM 61 THKPUMHUHHCAH OMO U IOCTYMAK , TEKCTYaTHOT PeLIKINpama” - ma
61 Ka)KIbMBO OMJIO U ,,IOHOBHO 06jaB/bUBalbe CBOT paHUje 00jaB/bLEHOT pajia
WJIY 3a ApYTy CBpxy uckopuinheHor paza [Hmp. 4iaHka] kao [nesia] HOBor
Y OPUTHMHAJIHOT" HAy4YHOT Pajia, HIp. MOHorpaduje — U Taza 6u ofiydyjyhe
KOHCTUTYTUBHO 00eJsie)Xje eTHUYKOT MpeKpliaja ayToljarupamwa OUI0 TO
Jla je ayTop Ha MpeBapaH HAYWH LIeJIMHY WJIH JleJioBe paja npehyTHo u 6e3
HaBohera HHTErpHrcao y HOBO Hay4yHoO JeJio0.12

3. 3akJbyuyHO cnoBoO

ETu4ky npaBWJIHHULM Ha YHUBep3uTeTy y beorpagy cy HajBehma 3a-
CHOBaHM Ha TekcTy OCHOBAa 3a KOJEKC O aKaZleMCKOM HHTEerpuTeTy Ha
BUCOKOIIKOJICKUM ycTaHoBaMa y Peny6sunu Cp6wuju, koju je HamumoHasn-
HU caBeT 3a BMCOKO o6pasoBame foHeo 2016. rogune.’® ¥ Tau. 22 ce Ha-
Jla3u AebrHHIMjAa ayTOIJIAaTMPama, Koja je CKOpO y LeJHWHU Ipey3eTa y
4i1. 25 Kogekca nmpodecuonanHe etuke YHuBepsutera y beorpaay. Pas-
JIMKaA je y caesneheM - mocsenmu fieo Tekcra u3 Tad. 22. OCHOBa, y KojeM
ce mpeny3upa Ja ce 6UTHO obesiexkje HEETUYKOT NOCTYIKa CacTOju y ToMe
LITO ,HUje UBPUUUTO HaBeJleHO Jia je y muTawy Beh o6jaB/beH WJIH 3a ApY-
Iy CBpxy uckopuliheH pan‘, TBopay Kojgekca je uM30cTaBHO, OYUIJIESHO
cMaTpajyhu fja To 10BOJBHO jacHO Ipou3Jiasu us3 npehammwe aeduHunuje
ayToIIarupama. Y CBeT/y CBera pedyeHor, Ta MHTeHIUja TBopua Kojekca
Jla Ce PYKOBOJAY HOMOTEXHUYKHUM IMPHUHIMIIOM je3UYKe eKOHOMHU]je He Merha
HULITA y KpajibeM 3aK/bydKy - NpeMa IMocTojehoj mpaBHO] peryJaTHUBU
eTUYKe O/IFTOBOPHOCTHU Ha YHUBepP3UTETY y beorpany, He moixce 6umu zoeopa
0 emu4KoM NpeKkpwajy aymonaa2upared ako aymop jacHo Ha3Ha4u da NoOHO80
ob6jassmyje/ynompebsbasa saacmumu paHuje 06jas/beHu uau Ha dpy2u Ha4uH
uckopuwheHu pad, o00HocHo des08e paoda.

12y jeZlHOj cTyAujU Ha Ty TeMy ce Kaxe: ,KoMILIMKOBaHUje UTamwe oApehuBama
ojrosapajyhe NoHOBHe ymnoTpe6e TeKCTa y akaJeMCKOM H3/aBallTBY jaBJ/ba Ce
TaMoO IJe ayTOpM HacToje Jia ycaBplie WK A0Tepajy NPeTXoAHO o6jaB/beHHu paA.”
AyTtopu ctynuje, MehyTUM, CTajy Ha CTAHOBMILUTE Jla U y THUM CJy4yajeBUMa HeMa
HeeTHYKOI MIOHalllaka aKo ce Jia jacHa HalloMeHa O NPeTXOAHO 06jaB/beHOM pafy
(Bretag and Mahmud 2009, 195).

13 http://nsvo.gov.rs/wp-content/uploads/2013/11/0snove-za-kodeks-o-akadem
skom-integritetu.pdf
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Summary

In today’s era of heightened sensitivity to plagiarism, self-plagiarism is
gaining recognition as a distinct ethical concern within the global academic
community. While plagiarism has undergone detailed conceptual analysis,
the same cannot be said for self-plagiarism. This concise review seeks to
address this gap by examining key aspects of this academic ethical issue,
as outlined in Article 25 of the Code of Professional Ethics at the University
of Belgrade. Through this conceptual analysis, it becomes apparent that
the Code specifically condemns the narrower practice of “duplicate or dual
publication” as ethically unacceptable. It is clear that self-plagiarism does
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Jla HUje HHU 3al04YeT paj Ha 360pPHUKY HAy4YHUX paJioBa HACTAaBHUKaA
[IpaBHOr dakyaTeTa. [IpeTxoaHO je 610 u3abpaH Ox60p 3a 360PHUK, KOjU je
cajia 610 N03BaH Jia ce aKTUBUPA U ,Jia Ce HCIYHU OBa KOJIeKTUBHA 0b6aBe3a
y oapeheHoM poky“.? Bpeau 3a6e/IeKUTH /A je Te TOAMHe 06jaB/beH MpBU
6poj Zbornika Pravnog fakulteta u Zagrebu, mto je moryhe 6uo AgoAaTHU
HOJCTHLAj Aa ce ywiaHoBH Of60pa nojceTe Ay>KHOCTHU Koja UM je TOBepeHa.

To nuTame je, MehyTHUM, TOHOBO MOKPEeHYTO TeK Ha ceaHuLU CaBeTa
[IpaBHOTr dakyaTeTa oxp:kaHoj 20. HoBeM6pa 1951. rogunHe. Taza je 6uo
pasMaTpaH u3BemTaj Ombopa 3a u3JaBame 300pHMKA HAayyHHUX pafioBa
HactaBHHKa [lpaBHOr ¢dakystera. Taj U3BenITaj je mMoaHeo mponekaH P.
Jlykuh, y mehyBpeMeHy yHanpeheH y 3Bawe BaHpeAHOT npodecopa. [Ipema
HeroBOM MHIbeY, 300pHUK He 6U Tpebaso M3JaBaTH jep PafloBU HUCY
Ha OHOM HUBOY Koju 6u PakynTeT ,Morao u Tpebasyo ga na“. [lomenyo je
Y Jla MI0CTOje MaTepHjasiHe TelllKohe 3a keroBo u3jaBame. [loToM je y3eo
peu npodecop bopucaas BiarojeBuh, koju je u3Heo cTaB Ja 6U, yMecTo
NOMeHyTOT 300pHHUKa, [IpaBHOM ¢aky/TeTy Tpe6aso BpaTUTH YacOIMC
Apxue 3a npasHe u dpywmeeHe Hayke jep Ta je YApyKere NpaBHHUKa 6e3
MKaKBoOrI ocHoOBa yseso of Pakynrtera. [Ipepsoxuno je ma CaBeT AoHece
oaayky o Bpahawy ApxuBa. [lekan Muxauso KoHcTanTuHoBUA je pacnpaBy
0 TOM MUTay OATOANO 3a HEKY 0/ HapeJHUX cefHuna.>

PacnipaBa o Bpahawy waconuca Apxue 3a npasHe u dpyumeeHe Hayke
[IpaBHOM dakysTeTy BoheHa je Ha cefHULM CaBeTa oApKaHOj 29. fenieMbpa
1951. roguHe. [lekan M. KoncranTuHoBuh je pekao ga nusBemraj Og6opa 3a
v3/aBame 300pHUKa ,00yxBaTa jBa IUTamwa: 1) nuTame u3JaBama 360pHUKa
[IpaBHOr dakyiTeTa U 2) HU3JaBame jeJjHe NMepUoJuYHe My6JMKalUje 0
ctpaHe @akyaTeTa y Be3u ca npejsorom npod. biarojeBuha o Bpahawy
'ApxviBa 3a IpaBHe W ApyIITBeHe Hayke mox okpusbe Pakysrera“. Hajnpe
je P. Jlykuh usHeo ctaB Of60pa 3a U3/jaBame 360pHUKA Jja ce MPUKYII/bEHU
MaTepHjaJi, ako He MOXKe Jja ce 06jaBU 300pPHHUK, ,U3/ja Ka0 HeKa NoBpeMeHa
ny6saukauuja“. b. BsarojeBuh je moHOBHO CBOj MpezJsior 3a NMpey3uMambe
Apxusa 3a npasHe u OpywmeeHe Hayke U peKao Jia 3a TO NOCTOoje ,U JUUHU
U MaTepujasHu ycaoBu“. Ilocse fyxe [AUCKyCHje Y KOjoj je HApO4YUTO

2 Apxus [IpaBHor ¢akynteTa, 3anucHuk ca cedHuye Casema [IpasHoz haky1mema

y Beoepady y wkosckoj 1947-48, 3anucHuk ca cegHule ox 1. jyina 1948. ronune.

3 AI®, 3anuchuk ca cednuye Casema Ipasnoz gaxyamema y Beozpady y wkon-

ckoj 1951-52, 3anucHuk ca cegnure of 20. HoBeMb6pa 1951. rogune.
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HarJialieHa norpe6a a ce CTyNH y KOHTAKT C YApy»xeweM npaBHuka OHPJ
y Be3U ca TUM nuTamweM, CaBeT je OAJIy4MO Jia Ce AUCKYCHUja O OBOj TayKHU
HacTaBu Ha uayhoj ceguunm.*

Ha cemnunm CaBeta ox 3. janyapa 1952. rogvHe JeKaH je OTBOPHO
JUCKYCHUjy O TOj TayKu JHEBHOT peJa pe3uMHUpajyhu caapxkaj AUCKycHje
ca npetxojAHe cefHune. [lymaH JeBTuh, BaHpeAHU mnpodecop, yKasao je
Ha noTpeby Aa aky/JTeTCKM YacONMC IMOCTOjU Kako OM HACTaBHULHU U
ACUCTEeHTH UMasu MOTyhHOCT Ja 06jaBsbyjy cBoje pajoBe. ]. Hopheuh
je cMaTpao Ja HUje GUTHO MMe 4Yacomuca Hero xohe Jiu ce uszgaBatH. b.
BnarojeBuh je, kao uHuLKjaTOp Bpahawa Apxusa 3a npasHe u dpyumeeHe
Hayke, u3Heo ciefehe ynmwenune: ,’ApxuB’ je mocsie ocao60hermha NIOKPEHYT
Kao 3ajeAHUYKH opraH [IpaBHor dakysiTeTa M HpaBHHUYKe OpraHusanuje
Koja ce TaJia CTBapaJsia y Hallloj 3eMJbU. YPeJHULITBO ce 06pa3oBaJjio NyTeM
3ajeJHUYKOT JeJsierdpamwa. Paky/aTeT HU jeJHOT TPeHyTKa HHje MUCJIHO
Jla ycTynu 'ApxXvB’ Hero je HEeKOJIMKO NyTa HaloOMHUHaHO Ja je 'ApxuB’
opran ®akynrera. U y npBoMm 6pojy 'ApxuBa’ Koju je u3amiao mocsie para
HarJIallleHo je Jia je TO HAacTaBaK paHMjer 4acollMca, Ia je U HyMepauuja
HactaBak paHuje. Pakyiter je mucano ga he npumameMm nomohu of
CTpaHe [JpYyTUX YYUHUTH yCJAYTy HAIllOj 3eMJbH a He J]a ce TUMe OJipuye CBOT
yaconuca.” Te 3HaMeHUTe peur npodecopa byiarojeBuha nmyHa cy ucTuHa o
oTHMamy Apxuea 3a npasHe u dpywmeeHe Hayke of, Y pyKerwa MpaBHUKA
@®HPJ; TakaB cTaTyc Apxusa 0CTao je HeIpPOMeHEH 10 JaHallber JAaHa.

XoHopapHU BaHpefHH Tmpodecop JleoH TepumikoBuh, UCTaKHYTH
dyHKIMOHED HOBe BJACTH, yKas3ao je fAa y norjeay Bpahawa ApxuBa
nocroje ,M3BecHH ¢opMaJHU ejeMeHTH” (sic), ga je Apxue mocrao
OTIITEjyrOCJOBEHCKA 4Yacomuc U Ja 6u Bpahawe [IpaBHOM dakyateTy
,3HauM/J0 Kopak yHas3aZ“. OH je cmMaTpao ,Aa HeMa peasiHe MoryhHOCTH
3a U3/aBambe JBa NpaBHa daconuca y Beorpaay“. JI. T'epuikoBuh, koju je
BosbOM [lapTuje fomao Ha [IpaBHu dakysTeT y Beorpaay, ouuryieHo HUje
MMao cayxa 3a TpaJulujy, opraHe u Tesa Pakyatera. JloueHT AHApHja
FaMmc je mopceTno fAa je mpe para IMOCTOjaJo BUlIe NPAaBHUX Yacoluca
y Beorpagy u gna je u ,cagma moryhe usjaBaTH JBa W BUIle yacoluca“.
CMmatpao je fa okoJIHOCT Aa he yaconuc 6uTH opraH Paky/aTeTa He 3HAUU
Jla Hehe nMaTH jyrocioBeHCKH KapakTep. P. Jlykuh ce BpaTHo npeasory ca
npeTXoJHe ceJHUIe Aa Tpeba 06pa3oBaTH jeJjlaH oA460p KOjU O6U HCIUTAO
MoryhHoOCTH u3/jaBama je/jHe nyoaukanuje. JloneHT Muxauso Jesauh je 6uo
3a TO /la ce NUTame 06jaB/bUBaba NPUKYIJbEHOI MaTepHjaia pas/Boju Of
nuTama Bpahawa Apxusa. C1u4HOT je MULUbewa 6uM0 U npodecop Huko-

4 All®, 3anucHuk ca cednuye Casema IllpasHoz gpakyamema y beozpady y wkon-
ckoj 1951-52, 3anucHuk ca cenHule of 29. nenem6pa 1951. rogune.
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Ja CtjemaHoBuh, KOjH je cMaTpao Ja NUTame Npey3uMama Apxuea He MOXKe
peumntu cam ®Pakyaret. JI. l'epuikoBuh u J. Hopheuh cy ncrakau temkohe
KOje [TOCTOoje y Be3U ca U3/aBameM jefHor yaconuca. Ta gBojunia npodecopa,
110 CBEMY LITO Cy peKJ/iM, HUCY GUJIM CKJIOHU Bpahamwy Apxusa NnoJ oKpHUJbe
[IpaBHOr dakyartera. J. HopheBuh je 610 U rJIaBHU U OJ[FTOBOPHU YPESHUK
Apxusa 3a npasHe u dpywmeeHe Hayke, IUITO je U OCTA0 IO CMPTH.

Ha kpajy je npod. b. BsiarojeBuh, nomto HeroB npeaJior HUje Mo pKaH,
MOBYKao NpeJor o NpeysuMawy Apxuea 3a npasHe u dpywmeeHe Hayke.
HakasocT, HM yropHOCT HU apryMeHTanuja npodecopa biarojeBuha, koja
je 6uya HEyNUTHA M HECHOpHA, HUCY NOMOIJe Ja ce ApXxus BpaTH CBOMe
ocHUBauy - [lpaBHOM ¢akyaTeTy. Co/bHe CUJe, OJIMYEHE Y YApPYKewy
npaBHuka @®HP], koje je dopMupaHo ja 6u [JpKajo 0OJ JAp:KaBHO-
NapTHjCKOM KOHTPOJIOM BeoMa BaXKHY MPaBHUYKY npodecujy, 6uie cy jaye
ox [IpaBHOTr dakysTeTa U BeroBux npodecopa, HAPOYMUTO NMpeAPATHUX, HA
KoOje ce, 10 MpaBuUJly, IJ1eJlajlo cCa HENOBEPEHEM.

3aksmyuyjyhu pacnpaBy, fekaH M. KoHctaHTuHOBUh je mpezJjioxuo, a
CaBeT ycBojuoO, /1a ce 0o6pasyje jes1lad 0160p ,KOju OM MCITUTAO CBe MOryhHOCTH
3a U3/laBalbe jeiHe TepHOANYHe MyOIuKanuje ol cTpaHe pakyarera” ¥ Of-
60p cy yuiu pefoBHU npodecop Munou PagojkoBuh, BaHpeHu npodecop
AymaH Jetuh, gonenTtu /[lparocnaB JankoBuh, /[lparomup CrojueBuh u
Angpuja Famc u acucrent Jlparocias ABpamoBuh.’

Ha cepnunu CaBeta [IpaBHOr dQakynteTa ofpxaHoj 18. fenem6pa 1952.
ro/IMHe, 110/J] TAYKOM IeT JHEBHOT Pe/ia, pa3MaTPaHO je MUTamke NOKPeTaha
dakynteTckor yaconuca. [Ipouutan je UsBemraj Komucuje (Ombopa) 3a
yaconuc [IpaBHOr daxysTeTa KOju je caJprkao Npejore o MNOKpeTamy
yaconuca. [locse ayxe AUCKycHje, Y K0joj cy ydecTBOBau npodecopu M.
KoHctanTtunoBuh, J. HopheBuh, M. PagojkoBuh u M. XKyjoBuh u moueHTH
[. CrojueBuh, M. Jespuh, A. Famc u /l. JankoBuh, CaBeT je noHeo cnefehe
3aKJbyuKe:

»1) TloTpe6HO je moveTH ca usaBambeM GAKYJTETCKOT 4aCOMUCA y TOKY
1953. roguHe.

2) Tpeba mpeny3eTH cBe Mepe Aa ce 06e30e/e MoTpebHA MaTepHjaiHa
CpeZCTBa 3a U3JaBakbe OBOI Yacomuca. Y Be3u ca OBUM PeJaKLHOHU
on60p he U3paUTH NOTPEOHE KATKyIaALHje.

3) Yacomuc he u31a3uTH TpU-YETUPHU MyTa FOJUIIEE, U TO HAa CeJjaM-
ocaM IITaMIIaHUX Tabaka.

5 AN®, 3anuchuk ca cednuye Cagema IllpasHoz gakyamema y Beozpady y wkoa-

ckoj 1951-52, 3anucHuk ca cegHule oA 3. janyapa 1952. roguse.
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4) Ilurame Ha3uBa Yacomuca 6uhe KacHUje JUCKYTOBAaHO U O TOMe JI0-
HeTa oJJIyKa.”

5) V pepmakuvonu ona6op dacomuca usabpaHu cy npodecopu M.
Koncrantunosuh, J. JlopueBuh, M. PagojkoBuh, b. Biarojesuh u P.
Jlykuh, mouentu /l. JankoBuh u A. 'amc ¥ XoHOpapHHU JoreHT H.
Cp3enTtuh. 3a cexperapa je usabpas acuctext /l. ABpamoBuh.

6) O eBeHTyaJJHOM aHTaXKOBamwy jeJHOT XOHOpApHOI CJayK6eHHKa 3a
noTpebe o6GaB/bamka MOCJA0BA y BE3W Ca YAaCOMHCOM Tpebaso je Ja
Oy/le HaKHAZHO OJJTY4Y€eHO.

7) llpepBubeHo je ja ,ayTopu 4JiaHaKa, YWIAHOBU pefaKLUje U APYyru

II0C/IOBH OKO ypehuBama yaconuca 6yay XoHOpUcaHU"®

Ha ceguunu CaBeta [lpaBHOTr dakynrera of 16. janyapa 1953. roauHe,
NpUJIMKOM MpHMaka 3alUCHUKAa ca MpeTXoAHe ceJHHULe ofpxaHe 18.
JeeMbpa 1952. roguHe, y Be3u ca TAauKOM IeT AHEBHOT pexa, npod. b.
BnarojeBuh je u3jaBro fa Ha Noc/ae/H0j CEJHULU HUje MOTao Jia OCTaHe /0
Kpaja ¥ 3aTO HUje MOrao Ja U3pasuy HecJlarame ca CBOjUM U360poM 3a 4jiaHa
peZakiMoHor ofi60opa ¢aKyATeTCKOT yaconuca. 36or Tora je 3amosuo CaBeT
Jla 6yze ocso6obheH Tor 4iaHcTBa. Kao rsiaBHM pasJior oH je HaBeo Ja je
YBEK CMaTpao U [Jla U Ja/be cMaTpa Aa yaconuc [IpaBHor dakysnTeTa Tpeba
Jla HOCH UMe Koje je YBeK HOCHUO — Apxue 3a npasHe u dpyuimeeHe HAyKe.
[Tomrro je 6usio HensBecHo Jia he yaconuc Mmohu Jja U31a3u ca TUM UMEHOM,
OH je cMaTpao Jla He MOXe Jla YYeCTByje y paAy peJaKIMoOHOr oa6opa TOT
yaconuca. OCUM TJIaBHOT pa3Jjiora, HABeOo je U HEKOJIMKO Mambe BaXKHUX: J1a
je mpeBwuIe 3ay3eT, Aa ce He CJAAKe Jla YaCOIKC W3Ja3u TPU-YETHUPHU MyTa
roJIMIlbe HErO CMAaTpa Jia Tpeba Aa M3/a3u CBAKOT Mecella M Haj3aj JAa y
pellakI[MOHOM 0J00py CBakako Tpeba jaa 6yze mpod. ]. Hophesuh. [ocie
kpahe guckycuje, CaBeT je yBaxkuo moJsiby npod. b. biarojeBuha fga ce
0CJI060/11 YWIAHCTBA ¥ pefakioHoM o60py IlpaBHor ¢pakysareTa.’

KoHayHoO, rJ1JaBHU U OATOBOPHHM YpeAHHUK yacomuca 6uo je mpod. Mu-
xansno KoHcTaHTHHOBUMN, a 4aHOBM pejakuuje peJoBHU Ipodecopu Jo-
BaH JloBueBuh u Musom PazmojkoBuh, BaHpesHu mnpodecop Pamomup
Jlykuh, noueHntu [parociaB JaHkoBuh u AHJpuja ['aMc, XOHOpapHU JOLEHT
Hukona CpsenTtuh u acucreHT /lparocnaB ABpamoBuh. YcMeHO dakyaTeT-
CKO Npejiambe Kasyje Ja je npod. KoHcTanTHHOBUD HaZleHyo Yaconucy U UMe

6 AN®, 3anuchuk ca cednuye Casema llpasoz dakyamema y Beozpady y wkoa-

ckoj 1952-53, 3anucHuk ca cegaule ox 18. nenem6pa 1952. rogune.

7 AI®, 3anuchuk ca cednuye Casema Ipagnoz daxyamema y Beozpady y wko-

ckoj 1952-53, 3anucHuk ca cegHule of 16. janyapa 1953. roguse.
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- AHnaau llpasHoz pakyrmema y Beoepady. IMe, 4ecTO U HENMPETEHIMO3HO,
MMaJIo je Jla YKake Ja ce y yaconucy Gesiexxe nocturayha us Hayke, cTpy-
Ke U HacTaBe Ha [IpaBHOM ¢akyaTeTy y Beorpaay, y 3eM/bH, alii U LIUDe.
Cnenehu Hajbosbe Tpaguuuje Apxuea, u AHaau cy 6UJIM U OCTAIH ,9aCOIMC
3a IpaBHe U JpyLITBEHE HayKe"

Y nomeHyTOM cacTaBy penakiuja je paguna 1953. rogune. Ox mpBor
6poja 1954. na mo npBor 6poja (6poj 1-2) 1960. roguHe cacTaB pemakiuje
je M3MemeH caMO YTOJIMKO IITO Cy yMecto /[lparociaBa ABpamoBuha y
penakuujy yuuiy acuctenTy /Jparawm /JlenkoBuh u Biagan CtankoBuh.

Y umnpecyMmy cy 6uJM JaTH caApxaj dacomuca, cacTaB ypehuBaukor
0/160pa, a Ha 3a/i0j KOPHULM NOpyKa MpeTiaTHULMMA. Ha yHyTpalmeM
JleJly 3aJibUX Kopulia mpBor 6poja AHaja 6ujo je 3anucaHo: ,HesaBuc-
HO 0J1 BoJbe PejlaKlivje OoBaj 6poj M3/1a3U ca 33 0LbebeM 0, Mecell JaHa.
Pemakiuuja ce Haga fa he cBa yeTupu 6poja npejBubeHa 3a OBy I'OJUHY
nsahu 70 Kpaja genemb6bpa.“ OBo je pefak NpHUMep OJTOBOPHOCTH 4JIaHOBA
pefakLyje npeMa npey3eTUM ob6aBe3aMa.

PyGpuke cy 6use: WwiaHY, JUCKYCHje, TPUJI03H, MeDYHAPOAHHU Nperes
(moBpeMeHna py6puKka), CyAcKa npakca, IpUKasy, Mperies 4aconuca, Gesenl-
Ke, In memoriam U IpUMJbEHE KIbUTE.

Y npBoM 6pojy AHasia 4djaHKe cy o6jaBuid: Mwusan Baptom ,IlpaBo
YjenumweHux Hanuja“, bopucnaB T. BiarojeBuh ,YmopegHo mpaBo - Me-
Toj wuiau Hayka“, Anjgpuja T'amc ,CBojuHa u uMoBHHA“, Mexme[ berouh
,YTBphDUBalme OYMHCTBA INpeMa 4JjaHy 26 3akoHa 0 ojHocMMa usMebhy
poauTesba u gene” u [paromup CtojueBuh ,Exheredatio sui y npBOGUTHOM
pPHUMCKOM IpaBy".

Y py6punu ,/Juckycuja“ Muxauiao Ctymnap ce 6aBHO NMHUTameM OpraHa
cTapaTe/bCTBa. 3a pyopuky ,CyAcka mpakca“ mpusore cy Aaaud Muxauio
Jespuh, Baagumup Kamop, KuBomup DHopbhesuh, [laBsne JumutpujeBuh
u [paraw B. JlenkoBuh. BopuBoje [lo3nuh, Bojucnas Cumosuh, /byoura
Kanpauh, [1aBa KoucrantuHoBuh, Benumup Bacuh u [Ipeapar MuxaunoBuh
NpUKasald Cy YeTUPH CTpaHe U ABe AoMahe (jyrocjioBeHCKe) KibUTe.

Y py6punu ,llpernen yaconuca“ CMu/ba ABpaMOB je Hamucajaa pefo-
Be o The American Journal of International Law, [parociaB ABpamMoBuh
o Economic Journal, JoBaH JloBueBuh o Finanzarchiv u MunaH XKyjoBuh o
Revue d’Economie Politique.

Y npBoM 6pojy AHasa u3 1953. roguHe HaMUCaHU Cy in memoriae 3a
npeMuHyJle npodecope of novyeTka Jpyror cBeTCKor paTa [0 TOT BpeMeHa.
To cy 6unu npodecopu: Muxauno Unuh u Hophe Tacuh, koje je ymopuo
Fectano Ha Bawunu 1944, ogHocHo 1943. roaune, boxxuaap B. Mapkosuh,
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Koju je mpeMunyo 1946. ronune, Jby6omup /lykaHal, Koju ce yIOKOjHO TO-
cie ayre u Teluke 6oJiecty 1949. rogune, Te Iparosby6 ApanbhenoBuh, Pesba
[TonoBuh u Munan Togmoposuh, koju cy npemunynu 1950. roaune. Huje
6uso Texkcta o Mauju lpxuhy, Kora cy cTpesbajie HOBe BJACTH OAMax MO
ocsobohewy Beorpaga y jecen 1944. roguHe.

Y py6punu ,Besemke HamucaHO je O JOKTOPCKUM MCIHMTHMa Ha
®akynrtety, pasy Karegpe 3a rpabaHcko npaBo ca MehyHapogHUM
NpUBAaTHUM IpaBoM, pagy Onurer ceMUHapa 3a UCTOPHjy JpKaBe U NpaBa
v mnpunpemama 3a IleTy WHTepOaKy/ATETCKYy KOHOepeHIUjy NpaBHUX
dakyntera JyrociaBuje. To cy cBefo4YaHCTBA O AKTHBHOM aKaZleMCKOM
»kUBOTY Ha [IpaBHOM dakynrery y beorpany.

0Oz 1953. mo kpaja 1960. roguHe u3aiuio je yKymnHo 28 cBesaka Anasa,?
Ipy YeMy Cy CBaKe IroJjMHe HOMHMHAJHO 00jaB/bUBaHa IO 4YeTHPHU Gpoja.
Penakuuja je HacTojasa Aa 06jaB/byje NPBEHCTBEHO YJaHKe O aKTYyeJHUM
nuTamkuMa Jomaher NMO3UTUBHOTr MpaBa, Aa y 4YacoNMUCy A06Hjy MecTo
TeopHjcKa NUTamwa JoMaher caBpeMeHOr NpaBa U aHa/lu3a Cy[CKe IMpakce,
aJIU Cy UCTO TakKo 00jaB/bMBAHHU 4YJAHIM M3 Pa3HUX 06JIaCTH NpPaBHUX U
JAPYIITBEHUX HayKa. Pejjaklivja je yecTo TpaxuJia oJ IOjeJUHUX ayTopa Ja
cnenujasHo 3a AHase o6pazie oApeheHa aKTye/IHa U Haj3HAYajHUja UTaka.

OcuMm npodecopa u acucreHaTa ca [IpaBHor ¢akysnteTa, JONPHUHOC YaCO-
MHUCY Cy laBajid OPOjHU APYTH MPABHUIM-TEOPETHYAPH Ca IPYTUX MPABHUX
¢daky/sTeTa U UHCTUTYTa U NPaBHUIU-TIPAKTUYapH (Cy/Hje, jaABHU TY>KUOIH,
BUCOKH JIp>KaBHU YNHOBHULIH, aZJBOKATH U APYTH).

Y 6yyety ®akyaTeTa npeaBubhaHa cy cpeicTBa 3a pag AHasaa. Tako je 3a
1954. roguHy 4yaconucy 6yieToM yKymHo omobpeno 1.402,261 aunapa, na
6u 360r noBehamwa 1eHe XapTHje U rpadUUKKUX ycayra Taj u3Hoc 3a 1955.
roauHy nopactao Ha 2.200,000. Ox npeTtmnjiaTe ¥ npojaTUX GpojeBa Ipe-
KO KibMKapa 1955. rojjuHe IPHUXOA0BAHO je OKO I10JIa MUJMOHA JHUHApA,
cnesehe roguHe je Taj USBHOC HELITO OMAO.

AZMMHHCTpanyja yaconuca je BpLIMJIa pa3MeHy ca CTpaHUM U JoMahuM
yaconucuMa. Ta paaMmeHa je ctajHo nosehaBaHa. Y 1956. rojuHH U3BplIeHa
je pasmeHa ca 96 yacomuca, of yera 28 gomahux u 68 cTpaHuX Yacomuca.
Yaconucu fo6ujeHH pasMeHOM IpejiaBaHu cy daky/aTeTckoj bubanoreny,
4KrMe cy cMatbuBaHu nzganu dakyiareTa 3a Ha6aBKy Yacomnuca.’

8  Toamme 1953. usauune cy Tpu ceecke (6p. 1, 2 u 3-4). 04 1954. 0 1958. cake

roJlUHe Cy W3J1a3ujie o YeTUpH cBecke, 1959. tpu (6p. 1, 2 u 3-4), a 1960. roauHe
aBe (6p. 1-2 u 3-4).
9 Alld, Hseewmaj o pady Ipasnoz gakyamema y Beozpady wkoacke 1954/55,

1955/56 u 1956/57 2odune, 28-29.
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Ha ceguunun @akyntercke ynpae o 17. MapTa 1955. rognHe oyiydeHo je
Jla ce 0 U3BeIITajy 0 paay AHasa nuckyTyje Ha Cekuuju [IpaBHOr dpakyaTeTa
Yapyxera yHUBEP3UTETCKUX HACTABHUKA, a He Ha PakysTeTcKoj ynpasu.t?

Y npBom Crartyty [IpaBHOr dakynrera us 1956. roguHe, y wiany 121,
nponucaso je: ,PakynteT uszaje cBoj yaconuc 'AHanu [IpaBHor dakynTe-
ta’. Yaconuc ypebhyje ypelHHK ca ypehuBauykuM 0160poM, Koje 6upa Ympa-
Ba. YpehuBauku o60p je Ay»aH Jla KpajeM CBaKe LIKOJICKe [OJUHe NOJHOCe
usBewtaj Pakyaterckoj ynpasu.” Mcra ogpenba je MOHOB/bEHA U Y YIAHY
113. CraTyTa u3 1959, unany 238. u3 1961. u wiany 192. u3 1967. rogune.!!
[Ipema oppen6ama CratyTa U3 1967. roguHe, yaconuc AHa.u je ocTao Aeo
LleHTpa 3a JOKYMeHTaLU]y U MyOauKaLyje.

Ha cepnuuu ®akynrtercke ynpaBe of 5. Maja 1958. rogune npod. J.
JloByeBuh je y uMme pefakuuje AHasa U3HEO MUILbeHE Aa CY ,ayTOPCKU
XOHOpapH Koju ce ucmiahyjy 3a o6jaB/beHe Hanvce ucyBuuie HUCKU". [locie
kpahe auckycuje ®PakyaTeTcka ylpaBa je JoHesJa OJAJYKYy O NoBehamwy
XOHOpapa 3a TeKCToBe 006jaBsbeHe y AHasuma of 1. jaHyapa 1958. roguHe,
Y To 3a wianke 12.000-14.000 puHapa, auckycuje 12.000, npusore 6.000-
9.000, cyacky npakcy 12.000-14.000, npukase kwura 9.000-12.000, npe-
rien yaconuca 9.000-12.000 u 6enemike 6.000-9.000 guHapa. 3a py6puke
3a Koje je 610 mpeABUheH ayTOPCKH XOHOPAp 0 MUHUMYyMa J0 MaKCUMyMa,
BHUCHHY XOHOpapa je opehuBao rjaBHU ypeJHHUK. MicToBpeMeHO, I1aBHOM
ypeZLHUKY je noBehaH xoHopap Ha 20.000, a cekpeTapuma Ha 10.000 gunapa,
10 U31aTOM 6pojy.'2

Ha cepnuuu ®akyntercke ynpaBe, of 19. centemMbpa 1960. rojuHe,
pasmarpaHa je Mosi6a npod. KoHcranTuHoBuha pga 6yne ociao6obheH
JY>KHOCTH TJIaBHOT ¥ OJITOBOPHOT YpeJHHKa Jyaconuca AHa1u. Y 3anucHUKY
ca cinepnehe cegnune PakyateTcke ynpase of 28. centembpa 1960. roguHe
croju: ,Ha npeasor gekaHa ®akyatera u guckycuje PakyaTeTcka ynpasa
je ofyiyunsia Jja mpuxBaTu ocTaBKy Ap M. KoHcraHTHHOBHhA Ha Jy»KHOCTH
[JIaBHOT' U OJFOBOPHOT ypeJHUKA 'AHaja), a Ja NuTame U36opa HOBOT OJ-
60opa U ypeJHUKa OJJIOKU 3a jeJHy OJ, HapeJAHUX CeJJHUIlA U Jia ce NpeT-
XOZHO MpOYy4YH MOryhHOCT mpoluvpeHe u3jaBauke akKTUBHOCTH PakyiiTe-
Ta. OBoM mpusinkoM 1p J. HopheBuh (HOBU JeKaH — aymopu) 3axBaiMo Ce
Ap M. KoncrantuHoBuhy fAa je cBOojUM pafoM ycieo jAa 'AHaje’ AUTrHe Ha

10 ATId, 3anuchuk ca cednuye Casema IpasHoz gakyamema y Beozpady y wko-
ckoj 1954-55, 3anucHuk ca ceguure PakyareTcke ynpase o 17. mapra 1955. ro-
JIMHE.

1 Craryr [IpaBHor gaxysrera, 1956, 27; 1959, 29; 1961, 44; 1967, 47.

12 ANI®, 3anucHuk ca cednuye Gakyamemcke ynpase IpasHoz akyamema y Beo-
epady y wkosackoj 1957-58, 3anucHuk ca cegHule ox 5. Maja 1958. ronune.
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OcHuBatbe M noyeum yaconuca AHanu NpaeHor dakynteTta y beorpagy

BUCOK HUWBO, a cy 'AHasiu’ jemaH of, Haj6osbe ypeheHHUX HAIIMX YacoIHca
U U3pa3suo CBOje Ka/bekhe 360 HeroBor ojJjlacka ca OBe JAYXHOCTH.‘!3
Bpoj 1-2/1960. nocseamu je 6poj AHasIa KojU je M3auao noJ ypeJHUIKOM
naysunoM npodecopa Koncrantunouha. Of cnepeher 6poja (3-4/1960)
yaconuc je ypehruBao xoHopapHu pefioBHU npodecop Musan Baprom.

Muxanno KoucrantuHoBuh (1897-1982), Bpimehu ay»KHOCT NMpPBOT IJIaB-
HOT Y OJIFOBOPHOT ypeJJHHKa AHaJsa cefilaM roiMHa, 0CTAaBHO je HeU3OpHUCHB
Tpar 4 y KOHLEeNUjU U y cTUIy ypehruBamwa ¢akyateTckor yaconuca. OTyzna
ce hommage-y koju My je 4aconuc ofao nocehyjyhu My noceban 6poj mno-
BOJIOM CTO/IBaJleCeTNeTOro ullbulle pohewa kpajeM 2022. roauHe Jozaje
Y 0Baj NpUJIOT, KOjU MoJiceha Ha OCHUBaWe U MoyeTKe 06jaB/bUBamba AHa-
sa IlpasHoz pakyamema y beoepady, BaxkHe Jjorabhaje y UCTOpUjU YCTaHOBE,
Heo/[BOjUBE 0J1 IMYHOCTHU U AeJjia npodecopa KoncTanTHOBUhA.

13 ANI®, 3anucHuk ca cednuye Gakyamemcke ynpase IpasHoz akyamema y Beo-
epady 1959-60, 3anucHuk ca cegHuna oz 19. u 28. cenrembpa 1960. roguHe.
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Gabriele Carapezza Figlia, Ljubinka Kovacevi¢, Eleonor
Kristoffersson (eds). 2023. Gender Perspectives in Private Law.
Cham: Springer.

“Studies of the world [...] that fail to take into account
women'’s experience of that world are incomplete, and prevent
us from having a greater repertoire of societal as well as
individual choices.”

(Menkel-Meadow 1985, 42)

While, as we have been told since childhood, we should never judge a
book by its cover, the front cover, along with the table of contents, can at
first glance reveal how promising the book is and its inherent strengths. This
is certainly the case for Springer’s new Gender Perspectives in Private Law,
edited by a professor of private law at LUMSA in Italy, a professor of labor
law at the University of Belgrade in Serbia, and a professor of private and
taxation law at Orebro University in Sweden.

Associate Professor of Private and Commercial Law, Lyon Catholic University
Faculty of Law, France, Icoppo@univ-catholyon.fr.
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The first strength of the book lies in the very fact that the editors -
like the vast majority of the contributors - come from Europe and from
different legal traditions. As it is well established, the feminist and gender
theories applied to law were born in US law schools, where they have
taken the proportions of true streams of legal thought - under the eloquent
heading of “law &” movements (Monateri 2021, 273) - stemming from
legal realism® and deconstructive legal theory.? This has resulted into a
certain predominance of North American scholars - and consequently of
the North American perspective - in the development of gender-sensitive
legal theories.> European contributors soon started exploring the field, but
rather unsystematically in comparison with their American predecessors,
and without giving rise to a dedicated branch of legal theory.

This book marks a turning point in the trend, as it offers a mainly European
- in the sense that will be explained later - but still plural perspective on
private law and gender intersections, without forgetting the great debt to
American contributions. Here, private law is conceived in a broad meaning
that goes beyond the traditional categories of tort, property, contract,
and family - beyond substantive law and beyond national law. One of the
originality factors of the book is that it provides a gender-sensitive reading
of subjects in which the connection between law and gender is rather
unexplored: thus, in addition to contributions devoted to family law, tort law,
property law and labor law, there is one contribution aimed at unearthing
the gender issues hidden behind conflict private international law rules and
there are two contributions devoted to the impact of gender on procedural
rules and process pluralism.*

In the chapter Gender Issues in Private International Law, Mirela Zupan
and Martina Drventi¢ suggest an interesting reflection on how the “blind”
application of the conflict of law rules may lead to gender inequality,
whenever the linking criteria refers to a country in which gender equality is

L Gray (1909), Holmes (1881), and Holmes (1897) can be considered to be the
manifestos of the movement at issue. See Llewellyn (1931) for one of the most vivid
accounts of the legal realist thought. For further discussions, see Radin (1931),
Fuller (1934), and Burrus (1962). For a link between the movement in question
and gender theories, see Quinn (2012).

2 Derrida (1985), Balkin (1987). For a link between the deconstructive approach
and gender studies, see Elam (2001).

3 See, for example, Menkel-Meadow (1996; 2012). On more specific issues,

see Bryan (1992), Girdner (1989), Grillo (1991), Lefcourt (1984), Regehr (1994),
Woods (1985), Fineman (1988), Hart (1990), Lerman (1984), discussing criticisms
of mediation as a remedy for domestic abuse, Willrich (1989).

4 To get an idea of the variety of processes involved, see Menkel-Meadow (2020).
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not granted either at the formal or at the substantive level (e.g., in countries
where women and men are not awarded the same inheritance rights), and
whenever it is a matter of enforcing a foreign decision acknowledging some
institutions or practices that from a European perspective may be considered
a threat to gender equality (e.g., surrogacy).

In connection with that, the contribution raises the issue of the relativeness
of the concepts of public order or mandatory provisions as limits to the
application of a foreign law or the enforcement of a foreign judgment. The
complexity of this issue has increased following certain decisions of national
courts, such as the one of the Italian Supreme Court on punitive damages
awards,® which distinguishes between “national public order”, as the limit for
national courts regarding the application of national law, and “international
public order”, as the limit for national courts regarding the application of
foreign laws and the enforcement of foreign decisions. In these respects,
the contribution does not indulge in merely theoretical or methodological
speculations but provides several concrete applications in gender-sensitive
domains such as the celebration of marriage, the consequences of divorce, the
issues of the bride’s surname, transnational surrogacy, and child abduction.

In the chapter Gender Discrimination: Procedural Issues Between
Procedural Autonomy, EU Provisions and Effectiveness of Judicial Protection,
Cettina di Salvo re-reads the core general rules of civil procedure from a CJEU
perspective, in the light of gender equality protection, applying the leverage of
the rights to an effective remedy and effective judicial protection, enshrined
in Article 47 of the EU Charter of Fundamental Rights and in Articles 6 and
13 of the European Convention on Human Rights. Namely, the authoress
casts light on how victims of gender discrimination are more likely to have
special difficulties in accessing justice, especially when such discrimination
is also based on other risks factors (so-called multiple discrimination), and
how an extension of the legal standing to competent associations and legal
entities would facilitate gender litigation and discourage discrimination
upstream.

Furthermore, the authoress investigates the difficulties that the victims of
discrimination encounter in proving their claims (especially when based on
the so-called indirect discrimination) due to a number of factors that hinder
access to certain types of evidence, such as paychecks of male colleagues
and structural informative asymmetry. Finally, the authoress discusses the
topic of sanctions, and, above all, the never-ending issue of ensuring effective

5 The full text of the decision, translated into English, is available in Coppo
(2017).
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enforcement of court decisions ascertaining the existence of discriminatory
conduct in cases where the appropriate remedy for the victim would be
the performance of a certain action by the wrongdoer, rather than mere
compensation. Here, the procedural topic of astreintes is intertwined with
the substantive question of whether, in cases of contractual discrimination,
courts are empowered to compel the discriminating party to conclude with
the victim the very contract that the discriminating party had refused on a
gender basis, i.e.,, whether courts are entitled to issue an order that stands
for the refused contract.®

In the chapter Gender Perspectives in Mediation, Jelena Arsi¢ and Nevena
Petru$i¢ discuss the impact of gender on various stages of the mediation
process, from the selection of mediators, the disclosure phase and the
behind-the-table and across-the-table negotiations, to the style of mediation
and its efficiency. The adopted perspective is double: on one side it is a study
of the gender differences in the way in which the parties involved in the
dispute select a mediator, interact with this latter, interact with their lawyers
and with each other; and on the other side it is a study of how gender affects
the way in which the mediator conducts the process. As far as the latter
perspective is concerned, we should firmly retain the authoresses’ warning:
it is of utmost importance that the mediator analyzes the gender dynamics
involved in the conflict when preparing the process and conducts this latter
it in a way that allows the minimization of the risk of gender-related power
imbalances.

Mediators can truly be impartial only if they become gender-responsive
rather than opting out of gender. To that end, a gender-sensitive perspective
would be a fundamental component in the education of mediators (but
also negotiators, neutral evaluators, arbitrators, judges, etc.).” There is no
doubt that mediation is only one of the possible “alternative” - or, better,
“appropriate”® - processes that can be hosted by the iconic “multi-door
courthouse”’ but it is the most widespread in Europe. While awaiting the
improvement and further diversification of the process pluralism in the
European space, the readers can (and should) complete the picture with all
the contributions by North American scholars that investigate the gender-

6 See Carapezza Figlia (2018), and for a specific focus on gender, Carapezza

Figlia, Letizia (2023).
7 For a broader reflection on law and education, see Menkel-Meadow (2013).
8 Menkel-Meadow (2014).

9 See Sander (1976).
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related emotional components that influence the parties’ approach to
litigation and the negotiation of conflicts, some of which have inspired the
chapter under review.!’

Not only does the book offer a picture of a rather unprecedented European
perspective on law and gender, as above-illustrated, but it also offers it
with an approach that aims to be exhaustive, i.e., to cover all the sensitive
issues, at least from the standpoint of private law. If such an ambition of
exhaustiveness is missed by the reader at first glance, it will be clearer
as soon as the reader considers the entire context in which this book is
placed. In fact, the book is not isolated, but is part of a book series (Gender
Perspectives in Law) and of a broader project that envisages the building
of a strategic partnership between universities, aimed at implementing
gender-sensitive legal education for all present and future actors in the legal
environment, whatever their profession may be.!!

One of the several outcomes of the project has been the publication of
a textbook, Gender-Competent Legal Education, by Dragica Vujadinovic,
Mareike Frohlich, Thomas Giegerich (eds.), which should be read together
with Gender Perspectives in Private Law, as one supplements the others.
While the textbook focuses on the issues raised by the impact of gender
on all the traditional categories of private law and other branches of the
law, the book under review recollects multiple perspectives of some more
specific and hot topics related to the issue of gender in private law. While
the textbook is the basis, this book is the complement, for it offers a more in-
depth look into the issues that are perceived as important and sensitive by
a multi-disciplinary and multi-country pool of jurists. It is for the purpose of
making such issues (and the “plurality of feminist understandings of gender
equality issues”!?) emerge spontaneously, without any prior construction,
that the book has been preceded by a call for papers open to professionals
in the legal, political, sociological, and historical domains.

10 The list is not exhaustive, but you may include Fisher, Shapiro (2005), Ryan

(2005), and Menkel-Meadow (2006), which discusses the importance of what is
called “transformative empathy”.

1 The book series of which this volume is part, represents an added value to

the project Erasmus+ Strategic Partnership in Higher Education, called New Quality
in Education for Gender Equality - Strategic Partnership for the Development
of Master’s study Program “Law and Gender” (LAWGEM), co-funded by the EU’s
Erasmus+ program.

12 Vujadinovi¢, Dragica, and Krsti¢, Ivana, Preface, V.
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The result has been an enriching melting pot of methods, scientific
approaches, cultural backgrounds, and legal traditions, capable of reflecting,
without banalizations, the complexity of the context and the idea of “unity in
diversity”, which is one of the pillars of the European community.!? A taste of
it is offered, for instance, in the comparison between the four contributions
devoted to labor law: Gender Perspective of Development of Labour Law, by
Ljubinka Kovacevic; Leading or Breeding; Looking Ahead: Gender Segregation
in the Labour Market and the Equal Distribution of Family Responsibilities,
by Mario Vinkovi¢; Legal Approaches to Protection Against Gender-Based
Violence and Harassment at Work with a Particular Focus on the Situation
in the Republic of North Macedonia, by Todor Kalamatiev and Aleksandar
Ristovski; and Digital Work and Gender Equality, by Helga Spadina.

In Kovacevi¢’s contribution, the method is the one of an accurate and
vivid diachronic analysis of the relationship between labor law and gender,
ending with the adoption of a de jure condendo perspective that informs the
reader of the issues still to be resolved by contemporary legal systems and
the current trends in the development of labor law. The authoress skillfully
combines those two methods with a “global law” approach, to the extent
that she investigates the contribution that has been offered historically by
international standards, and with a “philosophy of law” or “law & economics”
approach, diving the gendered reading of labor law into the dimension of
financial crisis and neoliberal policies.

The picture changes with Vinkovi¢’s contribution, which deals with more
specific issues - gender segregation in the labor market, regarding the equal
distribution of family responsibilities - and essentially from the viewpoint of
existing legislation and policies, above all with reference to Croatia. He also
does not neglect to reflect upon future developments, with a look at Europe.
Similarly, Kalamatiev and Ristovski’s contribution offers an insightful
account of the status of legislation against harassment in the workplace
in North Macedonia (where we can also find a remedial approach) and
combines it with a synchronic analysis of the situation in other countries
and their respective attitudes towards the problem. It is interesting to note
that the United States is among those other countries. A significant part is
also devoted to the European Union.

Finally, Spadina’s contribution adopts a learning-from-experience and
problem-solving approach to look at the future; in fact, she analyzes the
gender-related issues raised by the digitalization of work experienced
during the COVID-19 pandemic to identify the pros and cons and suggest

13 For an actualization, see Bieber, 2021.
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workable solutions for a gender-friendly adjustment to the new context. The
authoress is rather a pioneer in the field, from the perspective of law and
gender, and one of the several interesting elements of her contribution is the
reflection on the impact of gender on the new rights stemming from labor
digitalization (e.g., the right to disconnect and not be “omni-available”) and
the European policies on work-life balance. Such an intersection between
gender imbalances and digital vulnerability is unquestionably an added
value of the contribution. Furthermore, the author does not neglect the
International and European dimensions, since global problems (e.g., gender
inequality and digital vulnerabilities) require global responses.

From a different angle, methodological issues are also crucial in the
chapter by Rosemary Hunter (The Reproduction of Gender Difference and
Heteronormativity in Family Law), where the authoress addresses the
fundamental question of how family law participates “in the construction
of gendered and sexual subjectivity” by engaging in a constant dialogue
between the normative layer of family law and the heteronormative layer
behind the scenes.

In other words, the authoress investigates how the wide range of “social
and cultural norms attaching to relationships and the presumption that
families should be formed through a male-female couple” influence the
concrete application of the rules that family law provides regarding the
establishment of legally recognized relationships, the attribution of legal
parenthood, the post-divorce distribution of marital property, and the
post-separation agreements on child custody and the allocation of parental
functions. One of the merits of the contribution is the disenchanted and
critical outlook of the authoress, who shows that the progress towards
gender equality at the normative level may backfire due to the tendency
of the heteronormative elements to replicate the same gender-imbalanced
dynamics, adapted to the new context.!* Again, the message to be retained
is that gender equality does not mean gender neutrality, otherwise it would
just remain a formal declaration of principle.

Relevant practical examples of how the “law in action” attempts to mitigate
such discrepancy between formal gender equality and substantive gender
equality, and how it could improve in doing that, can be found in Amalia
Blandino Garrido’s contribution (Compensation for Damages Suffered by

14 The authoress’ words are eloquent: “The march of gender neutrality in law (as

in post-separation property division and parenting) can create disadvantages where
background social inequalities continue to operate. And the march of inclusion in
law (as in the extension of marriage and legal parenthood to same-sex couples) can
entrench other exclusions or create new ones.”
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Women Performing Unpaid Domestic Works), and in Fuensanta Rabadan
Sanchez-Lafuente’s contribution (The Best Interests of the Child and Gender
Perspective).

The first contribution offers a very accurate analysis of the evolution of
European legal systems - also undertaken from a comparative perspective
- on a rather delicate tort-law issue: whether , and under what conditions,
the spouse/cohabitant who has wrongfully (completely or partially) lost
his/her housework capacity should be entitled to compensation for such
loss, how should the damages be calculated, and whether the other spouse/
cohabitant should also be entitled to such compensation for the lost
chance of contribution. In line with the premises, the authoress calls for a
legislative intervention aimed at establishing policies capable of acting on
the heteronormative level by promoting a gender-equal sharing of domestic
tasks.

The second contribution also focuses on extremely delicate gender-
related questions, namely, whether shared child custody would promote
an effectively joint parental responsibility or be just a screen to hide pre-
existing inequalities, and whether such a solution would be acceptable even
in cases of endo-familial gender-based violence. The perspective is again
one of comparative law and European law, and one of the merits of the
contribution is a rich overview of case-law, primarily that of the European
Court of Human Rights. Such an overview leads to the paramount conclusion
that the attribution and allocation of parental responsibility should neither
be related to gender nor to the persistence of a relationship between the
parents, but to the mere biological or legal relationship with the child.

As apparent from the mentioned contributions, Europe is the focus of the
book, but in a broad sense and not the exclusive one: in a broad sense, since
the contributions include European countries, such as the United Kingdom,
Serbia and the Republic of North Macedonia, which are not currently EU
member States, and not the exclusive one, since the contributions include
experiences thatare extra-communitarian also from a geographical viewpoint,
namely the Indian experience (Banerjee-Dube 2023). Such a diversion might
appear eccentric and exotic, compared to the focus of the book, but ultimately
it does perfectly fit with it, as India, with its consolidated experience of
inherent pluralism, can teach Europe an important lesson when it comes to
the necessity of conjugating the multiplicity of coexisting ethnical, religious,
cultural, and legal identities, which demands a personalistic approach, with
a shared axiological framework.
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The reader’s expectations of a promising book are, therefore, far from
mislead by the contents. After a comprehensive and thorough reading,
what they can feel is a reassuring sense of globality and “panism”: even the
contributions that primarily focused on national experiences, do not fail to
extend their horizons to other dimensions through a comparative method
that, without losing sight of distinctive elements, reaches the essence and
reveals globally common problems and shared values. To that, one should
add a certain feeling of inclusion: gender is portrayed as a dynamic concept
that should raise awareness rather than indifference, promotion rather than
tolerance, and should overcome a merely binary logic to welcome all those
nuances that are an expression of personal identity.

REFERENCES

[1] Balkin, Jack M. 1987. Deconstructive Practice and Legal Theory. Yale
Law Journal 96: 743.

[2] Banerjee-Dube, Ishita. 2023. Family Matters: Gender, Community and
Personal Laws in India. 43-61 in Gender Perspectives in Private Law,
edited by Gabriele Carapezza Figlia, Ljubinka Kovacevi¢ and Eleonor
Kristoffersson. Cham: Springer.

[3] Bieber, Florian, Roland Bieber. 2021. Negotiating Unity and Diversity in
the European Union. Cham: Palgrave Macmillan.

[4] Bryan, Penelope E. 1992. Killing Us Softly: Divorce Mediation and the
Politics of Power. Buffalo Law Review 40: 441.

[5] Burrus, Bernie R. 1962. American Legal Realism. Howard Law Journal
8: 36.

[6] Carapezza Figlia, Gabriele, Letizia Coppo. 2023. The Impact of Gender
on Contract Law: When Party Autonomy Meets the Prohibition of
Discrimination. 505-540 in Gender Competent Legal Education, edited
by Dragica Vujadinovi¢, Mareike Frohlich and Thomas Giegerich. Cham:
Springer.

[7] Carapezza Figlia, Gabriele. 2018. The Prohibition of Discrimination as a
Limit on Contractual Autonomy. [talian Law Journal 4: 91.

[8] Coppo, Letizia. 2017. The Grand Chamber’s Stand on the Punitive
Damages Dilemma. [talian Law Journal 3: 593.

[9] Derrida, Jacques. 1985. Deconstruction in America. Critical Exchange
17: 22.

625



L. Coppo (cTp. 617-628)

[10]

[11]

[12]

[13]

[14]

[15]

[16]

[17]

(18]

[19]

[20]

[21]

[22]

(23]

626

Elam, Diane. 2001. Feminism and deconstruction. 207-216 in The
Cambridge History of Literary Criticism, edited by Christa Knellwolf and
Christopher Norris. Cambridge: Cambridge University Press.

Fineman, Martha A. 1988. Dominant Discourse, Professional Language,
and Legal Change in Child Custody Decision Making. Harvard Law
Review 101: 727.

Fisher, Roger, Daniel Shapiro. 2005. Beyond Reason: Using Emotions as
You Negotiate. New York: Viking Penguin.

Fuller, Lon L. 1934. American Legal Realism. University of Pennsylvania
Law Review 82: 429.

Girdner, Linda K. 1989. Custody Mediation in the United States:
Empowerment or Social Control? Canadian Journal of Women and the
Law 3: 134.

Gray, John Chipman. 1909. The Nature and Sources of Law. New York:
Columbia University Press.

Grillo, Trina. 1991. The Mediation Alternative: Process Dangers for
Women. Yale Law Journal 100: 1545.

Hart, Barbara J. 1990. Gentle Jeopardy: The Further Endangerment
of Battered Women and Children in Custody Mediation. Mediation
Quarterly 7: 317.

Holmes, Oliver Wendell. 1881. The Common Law. Boston: Law-Calf
Binding.
Holmes, Oliver Wendell. 1897. The Path of the Law. Harvard Law Review
10: 457.

Lefcourt, Carol. 1984. Women, Mediation and Family Law. Clearinghouse
Review 18: 266.

Lerman, Lisa G. 1984. Mediation of Wife Abuse Cases: The Adverse
Impact of Informal Dispute Resolution on Women. Harvard Women’s
Law Journal 7: 57, 72.

Llewellyn, Karl. 1931. Some Realism About Realism-Responding to
Dean Pound. Harvard Law Review 44: 1222.

Menkel-Meadow, Carrie. 2013. Crisis in Legal Education or the Other
Things Law Students Should be Learning and Doing. McGeorge Law
Review 45: 133.

Ananm MNdb 3/2023



Mpukasu

[24]

[25]

[26]

[27]

(28]

[29]

[30]

[31]

[32]
[33]

[34]

[35]

[36]

Menkel-Meadow, Carrie. 1985. Portia in a Different Voice: Speculations
on a Women’s Lawyering Process. Berkley Journal of Gender, Law &
Justice 9: 42.

Menkel-Meadow, Carrie. 1996. Women’s Ways of “Knowing Law”:
Feminist Legal Epistemology, Pedagogy and Jurisprudence. 61-85 in
Knowledge Difference and Power: Essays Inspired by Women's Ways of
Knowing, edited by Nancy Golberger, Jill M. Tarule, Blythe M. Clinchy
and Mary F. Belenky. Basic Books: New York.

Menkel-Meadow, Carrie. 2006. Peace and Justice: Notes on the Evolution
and Purposes of Legal Processes, Georgetown Law Journal 94: 553.

Menkel-Meadow, Carrie. 2012. Women in Dispute Resolution: Parties,
Lawyers and Dispute Resolvers: What Difference Does ‘Gender
Difference’ Make? Dispute Resolution Magazine 18: 4-11.

Menkel-Meadow, Carrie. 2014. Alternative and Appropriate Dispute
Resolution in Context Formal, Informal and Semiformal Legal Processes.
1-28, The Handbook of Conflict Resolution: Theory and Practice, edited
by Peter T. Coleman, Morton Deutsch and Eric C. Marcus. Hoboken:
Wiley.

Menkel-Meadow, Carrie. 2020. Hybrid and Mixed Dispute Resolution
Processes: Integrities of Process Pluralism. 405-423 in Comparative
Dispute Resolution, edited by Maria F. Moscati, Michael Palmer and
Marian Roberts. Cheltenham: Elgar Publishing.

Monateri, Pier Giuseppe. 2021. Forward: “Law &..”. Diritto pubblico
comparato ed europeo 2: 273.

Quinn, Mae C. 2012. Feminist Legal Realism. Harvard Journal of Law &
Gender 35: 1.

Radin, Max. 1931. Legal Realism. Columbia Law Review 31: 824.

Regehr, Cheryl. 1994. The Use of Empowerment in Child Custody
Mediation: A Feminist Critique. Mediation Quarterly 11: 361.

Ryan, Erin. 2005. The Discourse Beneath: Emotional Epistemology in
Legal Deliberation and Negotiation. Harvard Negotiation Law Review
10: 231.

Sander, Frank E.A. 1976. Varieties of Dispute Processing. Federal Rules
Decisions 77: 111.

Vujadinovi¢ Dragica, Mareike Frohlich, Thomas Giegerich (eds). 2023.
Gender-Competent Legal Education. Cham: Springer.

627



L. Coppo (cTp. 617-628)

[37] Willrich, Penny L. 1989. Resolving the Legal Problems of the Poor: A

Focus on Mediation in Domestic Relations Cases. Clearinghouse Review
22:1373.

[38] Woods, Laurie. 1985. Mediation: A Backlash to Women'’s Progress on
Family Law Issues. Clearinghouse Review 19: 431.

628 Ananm MNdb 3/2023



Ana ZDRAVKOVIC, LL.M"

Krsti¢, Ivana, Marco Evola, Maria Isabel Ribes Moreno (eds).
2023. Legal Issues of International Law from a Gender Perspective.
Cham: Springer, 224.”

“What is most important is to cease legislating for all lives
what is liveable only for some, and similarly,

to refrain from proscribing for all lives

what is unlivable for some.”

- Judith Butler, Undoing Gender

Hilary Charlesworth may have been right, at the time, in saying that
international lawyers usually perceive themselves as partisans of virtues
and crusaders of principles, so they find it arduous to believe that an
international legal system does not deliver on its promise of equal respect
for all persons (Charlesworth 1994, 1, 7). However, the authors of the papers
compiled in the volume Legal Issues of International Law from a Gender
Perspective actually forthrightly acknowledge the lack of a gender approach
in international law and present original gender-sensitive and gender-
competent insights. The book aims to oil the wheels of change regarding the
dominant discourse in international law and to contribute to overcoming its
gender blindness. Edited by Ivana Krsti¢ from the University of Belgrade,
Marco Evola from the LUMSA University Palermo, and Maria Isabel Ribes
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Moreno from the University of Cadiz, this is the third volume of the series
Gender Perspectives in Law. The series attempts to provide gender-competent
legal knowledge, which is pivotal for rethinking different legal fields with the
objective of eliminating gender-based biases and discrimination. Apart from
this volume, the series includes three books discussing feminist approaches
to law, gender perspectives in private law, as well as public law and policies.
The series editors, Dragica Vujadinovi¢ and Ivana Krsti¢, both from the
University of Belgrade, jointly wrote the introductory part of the volume,
which precedes ten authored papers, outlines the main ideas behind the
series and offers detailed summaries of each chapter.

The book opens with the contribution titled “The Fight Against
Discrimination on the Grounds of Sex, Sexual Orientation and Gender
Identity in the External Relations of the European Union”, written by one
of the co-editors, Marco Evola, which analyses and compares the non-
discrimination efforts of the European Union (EU) on grounds of sex, sexual
orientation and gender identity, within both its internal and external action,
with an emphasis on the latter. Among the valuable insights offered by this
research is the fact that, even though gender equality permeates through
all issues covered by the EU external action, efforts against discrimination
based on sex, sexual orientation and gender identity can mostly be found
with regard to EU accession and the European Neighbourhood Policy (p. 27).
This approach - which is neither holistic nor homogenous, as the author
ingeniously describes it - has led to the conclusion that EU recognizes the
value of non-discrimination on the grounds of sex, sexual orientation, and
gender identity solely for its benefits in achieving broader EU objectives
(p- 27). Evola underlines that the Court of Justice of the European Union
(CJEU) has failed to contribute to strengthening gender equality, as well
as combating stereotypes and the root causes for discrimination against
women and LGBTIQ persons, since it is still balancing between economically
oriented and human rights-based approaches (pp. 7, 9). Tension between
these two approaches can also be found in the practice of the EU institutions
governing both internal and external action (p. 27). Although the major role
that the economic rationale still plays in the EU structures is acknowledged
throughout the paper, as is the fact that it was only after the adoption of the
Lisbon Treaty that EU started to shift its focus towards the human rights
arena and included non-discrimination in its external action (p. 29), it
would be rather interesting if the paper more meticulously challenged the
remark that this initially economic union is not truly equipped in terms of its
competences to deal with major human rights issues, such as discrimination.
Moreover, the conclusions of the paper could be considered as important
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additional arguments confirming the pressing need for the EU accession to
the European Convention on Human Rights (ECHR), whose monitoring body
is actually progressively becoming gender-sensitive (p. 37).

In fact, Ivana Jeli¢ offers an analytical overview of the approach to gender
equality adopted by the abovementioned monitoring body, the European
Court for Human Rights (ECtHR) in her paper “Feminist Justice and the
European Court of Human Rights”. It is acknowledged that, due to its famous
use of evaluative interpretation,! the ECtHR continuously tends (and arguably
succeeds) to protect human rights that were not explicitly enshrined in the
ECHR, and gender-oriented rights are no exception (p. 36). Even though
Jeli¢ identifies the remarkable progress in the recent development of ECtHR
case law, with groundbreaking verdicts regarding internal prostitution or
bullying in the workplace, she also warns that there is still a considerable
need to safeguard a significant number of women’s rights (pp. 38-39).
Unsurprisingly, the cases of direct gender discrimination under Article 14
are not very common before the ECtHR, either because of the legislative
changes that Member States have already implemented or due to the ECtHR
invoking the Cdmpeanu formula,? which is “not as adequate as frequently
used” (p. 42). What is more, Protocol No. 12 has not been referred to in cases
concerning Article 14 (p. 43). Jeli¢ is also unmistaken in her critique of the
ECtHR for not using the jura novit curia principle when ruling on applications
that do not claim violation of non-discrimination articles in gender-sensitive
cases (p. 43). On the other hand, cases concerning indirect discrimination
have appeared more often before the ECtHR, due to de facto inequalities
caused by gender-neutral national provisions (p. 43). Notwithstanding the
fact that the ECtHR is increasingly becoming gender-conscious, Jeli¢ remarks
that the Court is still reluctant to explicitly find violation of the principle
of non-discrimination in such cases (p. 51). Finally, the analysis of the
recent case law, together with the rather positive approach of the ECtHR
to affirmative action for achieving factual gender equality implemented by
some Member States, indicates that “there are more achievements to be
commended than flaws to be corrected” (p. 51). The paper could pique one’s
curiosity to explore whether there is a link between the recent praiseworthy

1 In words of the Court, ECHR is “a living instrument”, which must be interpreted

“in the light of present-day conditions” (Tyrer v. The United Kingdom, App. No.
5856/72, Judgment of 25 April 1978, para. 31).

2 The Court uses the formulation that “there is no need to give a separate ruling on

the remaining complaints” in order to explain (its usual) refraining from examining
violations of Article 14 in cases where violations of other articles were found (p.
42). See Centre for legal resources on behalf of Valentin Cdmpeanu v. Romania, App.
No. 47848/08, Judgment of 14 July 2014, para. 156.
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development in the jurisprudence of the ECtHR concerning feminist justice
and the number of women judges sitting on the Strasbourg bench.? While
this kind of correlation cannot be truly determined without empirical
verification, it is intriguing that the percentage of female judges has been
decreasing in recent years since its peak of over 40% in 2011 (Keller, Heri,
Christ 2020, 184). In any case, the ECtHR remains closer to gender parity
than most of the national courts of the Member States (Keller, Heri, Christ
2020, 196) and with the election of the first female President, Judge Siofra
O’Leary, in 2022, it showed enthusiasm for further improvements.

One of the major challenges to gender equality is stereotypes regarding
the social role of women, as determined by their reproductive capacity and
function, which is the focus of Ludovica Poli’s part “Female Reproduction
and Sexuality: The Impact of Gender Stereotypes on Women’s Rights in
International Jurisprudence”. The analysis is directed towards the case law of
the ECtHR, as well as other UN treaty bodies, primarily the UN Human Rights
Committee (HRC) and the UN Committee on the Elimination of Discrimination
against Women (CEDAW Committee), regarding gender-based violence,
access to contraception and abortion and reproductive health in general
(pp. 57-63). Especially important is Poli’'s scrutiny of obstetric violence,
which was first codified in Latin America (pp. 62). The concept denominates
unnecessary harmful practices by healthcare providers towards female
patients, usually conducted during pregnancy and childbirth, such as physical
and verbal abusive treatment, medical procedures (including sterilization)
without consent or with coerced consent, and gross violations of privacy
(pp. 62-63). Additionally, particular attention is paid to the Carvalho Pinto
de Sousa Morais v. Portugal case, in which ECtHR ruled that a comparator is
not required for determining discrimination based on a stereotype, as well
as that gender stereotypes regarding women’s sexuality and reproduction
inevitably lead to intersectional discrimination (p. 65). In the conclusion of
this distressing text, full of valuable testimonies and comparative practices,
Poli highlights the role of education in combating gender-based violence
and discrimination, together with the fact that protection of women’s
reproductive rights is a necessary precondition for their enjoyment of other
human rights (p. 66). Further research could focus on stereotypes leading to

3 Without any kind of disregard for judges’ impartiality, adequate gender

representation is an important aspect of every adjudicating body, since it has been
proven that female judges may offer valuable insights regarding gender-sensitive
issues simply by virtue of being part of an underrepresented, historically oppressed
and particularly vulnerable group (Keller, Heri, Christ, 2020, 201).

632 Ananm MNdb 3/2023



Mpukasu

violent and discriminatory conduct towards LGBTQIA+ persons, especially
perinatal treatment of transmasculine individuals that are still capable of
giving birth.*

One aspect of such a discrimination of LGBTQ people that is connected to
labour is tackled within the contribution titled “Workplace Discrimination
Towards LGBTQ Employees and Employee Candidates in the Job Market: A
European Approach to the Workplace Discrimination Towards LGBTQ”, co-
authored by Alparslan Ozaltug and Berfu Yalcin. Although aware of recent
populist homophobic voices echoing around Europe, the authors shed
light on the anti-discriminatory protection provided under both the EU
legal framework and the ECHR (p. 70). The paper points out key directives
that promote equal treatment but underlines that their implementation is
essential for full realization of human rights (pp. 70-71). Several ECtHR
and CJEU cases regarding hate speech, both in and out of work context, are
examined (pp. 74-78). However, what could have been more thoroughly
explained is that when the ECtHR assesses that hate speech which negates
the fundamental values of the ECHR, such speech is excluded from the
protection due to the Article 17, which prohibits the abuse of rights, whereas
in other cases hate speech is treated within the restriction clause embodied
in Article 10 para. 2 of the ECHR (European Court of Human Rights 2023, 1).
Furthermore, the results of the research show that both adjudicating bodies
accepted the impartiality of the enterprise as a legitimate ground for setting
certain restrictions in the workplace that may appear to be discriminatory
(pp. 78-80). Ozaltug and Yalgin are particularly interested in how strenuous
proving discrimination in the workplace can be, in spite of the fact that
according to 2000/78/EC Directive, as soon as the victim provides evidence
of a prima facie case, the burden shifts back to the respondent (p. 80). The
authors identify several issues with regard to this Directive that are yet
to be clarified by the CJEU, such as the exact meaning of the prima facie
case, the extent of the victim status and the ratione personae scope of the
relevant directive (pp. 80-84, 87). Finally, the paper alerts national courts
and other subjects influencing the development of human rights law to limit
the ramifications of the odd exception regarding churches that was accepted
by various European states (p. 84). Namely, employees’ beliefs or religion
may play a role in employment qualifications concerning churches and other
religious organizations as employers, thus discrimination on this ground is
allowed, which can be particularly detrimental for LGBTQ candidates (p. 85).

4 Such a case illustrating ignorance and incapability of medical personnel to deal

with anyone who is not within cisgender and heterosexual framework was recorded
in the UK (Greenfield, Topper, 2021).
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Just like Ozaltug and Yalgin, Rigmor Argren supports proper enforcement
rather than legislation revisions, but in the field of the Law of Armed Conflict
(LOAC), in her paper “A Gender-Sensitive Reading of the Obligation to Prevent
War Crimes Under the Law of Armed Conflict” (p. 101). Scanning the LOAC
from the feminist angle, the author suggests that a gender-sensitive reading
of the LOAC is necessary, primarily concerning the obligation to prevent
war crimes, in order to strengthen the protection of all persons impacted
by the armed conflict (p. 91). Underlining that public international law is
distinctly masculine - since the public has traditionally been a male sphere,
while the private has been reserved for females - Argren qualifies the LOAC
as “hyper-masculine” (pp. 93-94). The gendered aspect of international
humanitarian law in general can be detected in that not only are women
and men treated differently by law, but they are also affected differently by
armed conflicts (pp. 95, 97). Women may be reasonably expected to suffer
more than men in the same situations, such as forced displacement, simply
because their situations and responsibilities are different, i.e.,, given that
women are usually “the caretakers of children and the main food provider”
(p. 105). In addition, war crimes can disproportionally affect women, such as
those including indiscriminate destruction of homes and livelihoods, which
enhances the requirement to fulfil the obligation of preventing them (p. 108).
The qualification of sexual violence and rape as war crimes is particularly
praised in the paper, together with the work of ad hoc tribunals for Former
Yugoslavia (ICTY) and Rwanda (ICTR) in this regard (pp. 100-102). Finally,
Argren highlights that within their preventive actions, States should revise
their practices by applying a gender lens to their military manuals and rules
of engagement, so that all war crimes, including those that disproportionally
affect women, can be averted (p. 109).

Given that armed conflicts are one of the most frequent causes of
migrations, along with the fact that during armed conflicts and forced
migrations women and girls are at high risk of being subjected to sexual
violence, discrimination and having health-related consequences (Jolof
et al. 2022, 13),° the next topic naturally follows. Ivana Krsti¢ evaluates
international refugee law from a gender perspective in her chapter “The
Recognition of Refugee Women in International Law”. Starting from the
unfortunate fact that both the 1951 Refugee Convention and its 1967
Protocol are gender-neutral and do not include sex/gender among the
grounds for persecution, Krsti¢ advocates for their gender-inclusive and

5 Without diminishing the challenges that refugees experience regardless of their

gender, there are findings highlighting numerous stressors specifically encountered
by female refugees (Jolof et al. 2022, 13).
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gender-sensitive interpretation (p. 115). Such an approach would enable
either gender to fall within the category of membership of a particular social
group (which is recognized as one of the grounds for persecution), or the
recognition of intersectionality regarding gender in combination with other
prescribed grounds for persecution, such as race, religion or nationality (pp.
119-125). She emphasizes that smaller groups of women, e.g., members of
a tribe opposing female genital mutilation or married women in Guatemala
who were unable to leave their relationships, were qualified as a particular
social group (p. 125). What is more, Krsti¢ applauds the fact that even
some national courts accepted the broad concept of gender as a particular
social group, though she warns that judges are generally reluctant to follow
such an extensive viewpoint, concluding that it remains the ground for
persecution that is the most difficult to prove (pp. 124-125). In addition,
the paper analyses other universal and regional human rights instruments
that may provide women refugees with complementary protection,
focusing especially on the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW) and Istanbul Convention Against
Violence Against Women and Domestic Violence (Istanbul Convention) (pp.
114, 121). Unlike CEDAW, the Istanbul Convention refers to the migration
and refugee status and distinguishes female migrants and asylum seekers as
particularly vulnerable to gender-based violence (p. 121). It also explicitly
requires that gender-based violence is recognised as a form of persecution.
The author reminds us that rape, genital mutilation, forced sterilization,
domestic violence and human trafficking are some of the examples of
gender-related forms of persecution (pp. 123, 127). Moreover, since gender-
related forms of persecution are typically committed by private individuals,
it is underlined that under EU Directive 2011/95 actors of persecution
can also be non-State actors, as long as it is demonstrated that States (or
international organisations) are unable or unwilling to provide protection
(p- 127). Finally, Krsti¢ explains the meaning of the gender-sensitive asylum
procedure, which is another requirement of the Istanbul Convention,
highlighting its main features (p. 128). Notwithstanding the remarkable
development that can be traced within this branch of public international
law, the author concludes that further steps should be taken in order to
achieve full recognition and protection of women in this field (p. 130).

It is worth recalling that the situation of female migrants around the
world becomes even more complicated once climate change and natural
catastrophes are added to the equation. It is estimated that women and
children are 14 times more likely to die in a climate-change induced disaster
and 80 times more likely to be displaced by climate change (Tower 2020).
Given that the position of environmental migrants is still not recognized and
regulated by public international law, together with the fact that around 80
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per cent of people displaced by climate change are women (OHCHR 2022),
it is high time that the international community responded not only to
environmental causes of migrations, but also to their gender ramifications.
After all, it must not be forgotten that women and girls are not only
vulnerable to displacement but also in displacement (Tower 2020).

The interconnection between gender and the environment is the topic
of Bojana Cuckovi¢’s article titled “Screening International Environmental
Law Through Gender Lenses: Already Gender-Sensitive, Still Not Gender-
Responsive?”. Starting from the observation that international environmental
law (IEL) seems to be more gender-sensitive compared to other branches
of public international law, it is admitted that environmental degradation
is intensifying gender inequality, while gender is enhancing vulnerability to
pollution (p. 134). It is particularly striking that several authors found the
same similarity between the environment and women, in that they are both
objectified, subordinated and perceived as if they are made to serve the needs
of others (p. 134). The paper begins with tracing the reasons for shifting
focus from women to gender in IEL instruments and treaties (p. 138). This
is immensely important since women are not vulnerable to environmental
harm due to their sex, but because their gender and socially constructed
roles lead to differential access to financial, natural and other resources,
household division of labour, and lesser participation in decision-making
(p. 138). Thus, “gender issues [..] cannot be limited to women’s issues” (p.
138). Cuckovi¢ also identifies the compartmentalization of engendering IEL,
which means that gender mainstreaming is not evenly developed across IEL
instruments (p. 139). Using the example of the UN Framework Convention
on Climate Change, she explains that inclusion or absence of gender/women
perspective in the basic treaty does not necessarily have any implications
on further engendering of the particular area of environmental protection,
because of the major importance that soft law instruments have in this
regard (p. 139). Further, the paper turns to analysing the nature and content
of engendering IEL, not only by differentiating between the provisions that
are aimed more at achieving gender balance, compared to a wider concept of
gender equality, but also by tracing the transformation of gender issues from
being ad hoc to becoming permanently present on agendas of administrative
and monitoring bodies within IEL (pp. 141-144). In spite of the increasing
gender sensitivity of IEL, there is still “ample space for improvement”
(p. 146-147). In order to become truly gender-responsive, it needs to
recognize specific categories of women that are particularly vulnerable to
environmental accidents and degradation, such as single mothers or rural
women, and to take into account the multidimensionality of factors that
disproportionally affect them (pp. 146-147). Finally, Cu¢kovi¢ insists on
developing further intersectional approach in environmental regimes and
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including relevant gender-responsive provisions in national environmental
legislation, together with dedicating national budgetary funds to gender-
inclusive measures or implementing other initiatives that would increase the
level of gender-responsiveness of the national environmental practices (p.
151). Interestingly enough, the balancing of the participation of women and
men in decision-making is underlined several times as crucial, since women
are often excluded from these processes within IEL (pp. 141, 146, 147).

Such underrepresentation of women, but this time regarding corporate
boards, is under the spotlight in the paper “Putting Women's Rights to
Work: The Participation of Women on Company Boards As a Human Rights
Law Issue”, co-authored by Linde Verhoeven and Alexandra Timmer. The
analysis reveals that even though gender quotas on company boards have
existed in Europe for two decades, national approaches to this matter vary
dramatically, from hard law through soft law to no law at all (p. 154). What is
more, the authors question the motivation behind the regulations of women'’s
participation in decision-making, by casting light on the so-called “business
case for diversity”, which entails a rhetoric that justifies gender diversity
based on its profitability and increased shareholder value (p. 157). Moreover,
by using the CEDAW Committee’s multi-layered conception of equality, it is
analysed whether the CEDAW requires women’s participation on company
boards and to what extent, to determine that substantive equality cannot
be achieved without proper representation of women and that failure to act
in this regard can trigger state accountability (pp. 161-164). A substantive
equality argument can also be found in the pages of the UN Guiding
Principles on Business and Human Rights (UNGP), which is based on three
pillars - Protect, Respect and Remedy, that are further analysed in the paper
(pp. 164-166). The authors maintain that transformative equality mandates
quotas to always be followed by other positive measures and policies
tackling gender issues, especially those aimed at overcoming stereotypes
that continue to disadvantage women, even after they become members of
the board (pp. 166-168). Finally, Verhoeven and Timmer argue that, under
the UNGP, companies are expected to act upon the underrepresentation of
women on their boards as part of the responsibility to respect women'’s
rights and the authors conclusively determine that all these obligations will
become more crystalized and firmer in the future (pp. 170-171).

Still within the business sector, a progress related to placing gender
provisions within international trade agreements is noticed by Mareike
Frohlich in her piece “Promoting Gender Equality in International Trade
Agreements: Pioneering or Pipe Dream?”. The paper opens with the
assumption that countries which accepted trade liberalization are more
successful in fostering gender equality (p. 180). However, the author points
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out the difference between various industries, underlining that women are
less likely to benefit from trade liberalization in male-intensive sectors,
which must be considered when trade agreements are negotiated (p. 180).
Frohlich highlights that the progress achieved in the past two decades varies
between introducing stand-alone chapters on gender and trying to gender
mainstream the whole texts of the free trade agreements (Frohlich, 2023,
183). Furthermore, 2020 was marked by the establishing of the WTO Informal
Working Group on Trade and Gender, whose efforts are directed towards
developing inclusive trade policies (p. 182). The author also claims that it
was the inclusion of socially impactful topics, such as anti-discrimination
provisions, environmental protection and sustainability, that urged focusing
on gender issues (p. 182). The analysis shows the importance of adopting
a gender perspective concerning trade liberalization, due to its effects on
gender equality and women’s economic empowerment and stresses the
importance of trade liberalization’s support of welfare and equality (p. 196).
Even though the progress made thus far is commended, the author also
admits that there is still much to be done in order to develop truly gender-
responsive trade policies, especially since many countries are ignorant of
gender issues (p. 196). Particular attention is dedicated to Chile and Canada
as the most successful negotiators for gender mainstreaming, as well as
the first multilateral agreement on trade and gender, from 2021 - Global
Trade and Gender Agreement (pp. 184-187, 192-193). The paper concludes
in anticipation of whether countries will join the agreement and continue
to develop gender-responsive trade agreements, measures and policies, or
whether this will all end as “a pipe dream” (p. 196).

Finally, the volume closes with the historical chapter “Standing Alone but
Standing Tall: A Female Perspective of International Law from the Interwar
Yugoslavia”, in which Sanja Djaji¢ aims to give a voice to “those who were
silenced”, while also challenging “the silence of today” (p. 200). It is a tale
about international law depicted in its state between the two world wars
from the perspectives of women in Yugoslavia, women in international
law and the Balkan nations (p. 220). They all turned to it full of hope for
its new and promising ideas, such as peace, progress and universalism (p.
220). The story is told from the angle of the inspiring personal history of
Anka Godjevac Subboti¢, the first and only female international lawyer in
the interwar Yugoslavia, an exceptional personality who witnessed major
changes that marked this period. Being the first woman to receive a doctorate
in law at the University of Belgrade Faculty of Law in 1932, as well as the
first person to be awarded a doctoral degree in Public International Law at
the same university, Anka was a promising legal scholar in a patriarchal legal
system with deeply rooted societal prejudices, where women had a nearly
slave-like status (pp. 202, 203). In a word, women were legally allowed to
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receive formal legal training, but not to practice law, in terms of becoming
judges or public prosecutors (p. 204).° As for the academia, even though
no formal restrictions were in place, women held no academic positions
during this era (p. 204). Djaji¢ carefully traces Anka’s feminist efforts, from
her academic papers, where she claimed that employment is necessary for
the economic emancipation of women, without which there can be no good
marriage (p. 206), to her participation in various international groups and
organizations advocating for women’s rights and making their fight a matter
of international law (pp. 206, 208-215). Godjevac invested her efforts in
lobbying for the equal rights principle regarding the nationality of married
women, for which she was appointed expert within the national delegation
to the Hague Codification Conference in 1930 (p. 210). From 1937, she was
part of the Committee of Experts for the Legal Status of Women, established
by the League of Nations, which was the first intergovernmental body to
address the oppressed position of women worldwide as an international
concern, and which would remain the League’s first and only body whose
composition was based on gender parity (pp. 211, 212). A year later, the
World Woman'’s Party were founded, with the mission of ensuring that
gender equality clauses were included in all international agreements, and
Anka became the honorary secretary and member of its World Council (p.
213). Their efforts resulted in that such clauses found their place in the UN
Charter and UN Declaration on Human Rights (p. 213). Djaji¢ ultimately
shows how international law of this era failed those who needed it most,
primarily disadvantaged groups such as women and the peoples of Balkans,
who remained on the fringes of the interwar stage (p. 219). Nevertheless,
the author offers a somewhat more encouraging closure when suggesting
that Anka is a symbol of empowerment and that we should all pick up the
fight where she left off.

Nowadays the fight seems to be at least as complex as it was in Anka’s
time. While in some parts of the world the legal and factual position of
women is more or less the same as it was in the interwar period, in more
developed regions, such as in Europe where they managed to win at least
nominal equality, they face other, novel challenges.” Regulations regarding
the status and rights of LGBTQIA+ persons are only beginning to emerge

6 They were, however, allowed to become advocates and members of the bar

(pp. 202, 204).

7 One such challenge has recently been traced by Eléonore Lépinard. She

forewarns of rising femonationalism, which is the enrolment of feminist values in
nationalist far-right political projects (Lépinard, 2020, 180) and appears in political
discourse and policy debates in which nationalism, anti-immigrant sentiment, and
Islamophobia are being promoted in the name of feminism (Lépinard, 2020, 18).
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and only in old democracies. Therefore, it is safe to say that the book is in
fact a much-needed contribution to this field, and it is welcomed in a time of
crises, embodied in the rise of populism in Europe, multiple ongoing armed
conflicts on different continents, and the recent end of the pandemic. Such
events are infamous for diminishing rule of law, undermining human rights
and worsening discrimination of those that are already marginalized.

The weaknesses regarding the gender-neutral gaze of international
law identified in the book are also particularly important in the light of
national law, because if states uphold gender stereotypes on the national
plane - such as the one of men as breadwinners and women as caregivers
- that is directly mirrored in the international arena.® On the bright side,
international law does contribute to some international feminist strategies,
which Charlesworth noticed in its focus on universal problems faced
by women, irrespective of their cultural background, with the aim of
overcoming the bog of essentialism (Charlesworth 1994, 10). International
law does so, for example, by recognizing the challenges shared by women
across the globe and providing them with multiple forums for advocacy,
confrontation concerning these common issues, and codification of rules
that could benefit them. Be that as it may, it must not be forgotten that
there is also some truth in the opposite view, the one that defies sex as
being the sole underlying reason of women'’s oppression,” and supports a
more comprehensive understanding of their lives. The contributions in this
volume succeed in following such a trend by continuously acknowledging
the complex intersection between the different grounds for discrimination
that women usually face, such as race, ethnicity, class, sexual orientation, age
or family status. After all, there has long been no denying in international
law that a certain amount of individualism is required for understanding
the specific position of any member of the particularly vulnerable group in
order to provide them with adequate protection.

No law student should go without being exposed to probably all the
volumes in this series, as they are source of enlightenment that will shift
their point of view, but this particular one should be mandatory reading for
all undergraduates and postgraduates majoring in international law, because
it will guide them on how to interpret and critically evaluate international
legal norms in a gender-sensitive manner. It should also be recommended
not only to legal practitioners working in this field, but also those engaged
in human rights protection, such as judges, public prosecutors and public

8  Charlesworth took similar stand concerning gender hierarchies (Charlesworth,

1994, 3).

9 As argued by, for example, Catherine MacKinnon (MacKinnon, 1987). For

“victimization rhetoric” see Ratna Kapur, 2002.
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officials, for it is an eye-opening, captivating read that will raise their
awareness about gender (and) law. As for scholars, they will certainly benefit
from the volume due to its prominent authors and current topics.

Ultimately, the book is an undeniable contribution to the broader legal
aspiration of equal respect and protection for all, even though it is debatable
whether such a goal is attainable anytime soon, if ever. To achieve gender
equality, as Anka Godjevac said, “a man must abandon prejudices on his
superiority and woman'’s inferiority, [abandon his Balkan nature] and
recognize a woman for a human being” (Godjevac 1928, 3, as cited on p.
207). And that is still an uphill battle.
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/VARIA

YIYTCTBO 3A AYTOPE

Ananu IlpasHoz pakyamema y beozpady 06jaB/byjy TEKCTOBE Ha CPIICKOM
Y eHIVIECKOM je3UKY.

Y AnanumMa ce 06jaBJbyjy Hay4YHH WIaHIU, KPUTUYKE aHAIN3€E, KOMEHTapH
CYZICKUX OJIJIyKa, MIPUJI03U U3 MehyHapoJHOT HAy4YHOT KMBOTA U MPHUKA3U.
[IpuxBaTajy ce HCK/bYYMBO aHAJUTHYKHU, 2 He [JAECKPUNTHUBHU INPUKA3U
HayYHUX U CTPYYHUX KHbUTA.

[IpemajoM TekcTa, ayTop H3jaB/byje Jla TEKCT HHUje HH 00jaB/beH HU
npuxBaheH 3a o6jaB/bUBarbe Te Ja Hehe OUTH npeaaT 3a o6jaB/bUBabE GUIIO
KOM JpyroM Menujy. AyTop Takohe u3sjaBJbyje J1a je HoOcWJAl, ayTOPCKOT
npaBa, Ja je 06aBellITeH 0 paBUMa Tpehux Juna U Jia je UCIYHUO 3axTeBe
KOjU Ipou3Jias3e U3 TUX NpaBa.

[lpujeMm cBux TekcroBa Owhe mnOTBphHeH eJEKTPOHCKOM IOLITOM.
Pepakiuja he pasMoTpuTu mo06GHOCT CBUX PaZioBa Jia OyAy MOJBPTHYTH
MOCTYINKY pelleH3upama. [[0l0GHM TEeKCTOBU IIa/by Ce Ha [JIBOCTPYKY
AHOHUMHY peleH3Ujy.

WUHdopmanyje o ypenHu4Ykoj moautunu AHasa [IpasHoz gakyimema y
Beozpady Buzetu Ha: https://anali.rs/eticki-kodeks/.

Axo xenuTe Ja mpejarte cBoj pag Auaauma [lpasHoz ¢dakyamema y
Beozpady, monuMmo Bac fa npaTturte ciaefeha ynyTcTBa.

Ako mnpezajeTe paj Ha €HIVIECKOM je3WKy, MOJMMO Bac Ja IMpaTUTe
moceGHO YMOYTCTBO Koje je JOCTymHO Ha: https://analirs/uputstvo-za-
autore/?lang=en.
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YnyTcTBo 3a ayTope (cTp. 645—655)

Pykomnuc Tpe6a na 6yne ypeheH Ha cienehu HauuH:
1. HacJIOBHA CTpaHa,
2. amnCTpaKT U KJbY4YHE peuy,
3. PYKOIIMC U CHHMCAK JIUTEepPaType,
4

. Jlojaly, Tabese U CIUKe.

1. HACJIOBHA CTPAHA

HacnosHa cTpaHa pykonuca Tpe6a aa caapxu cneaehe nogatke:

— HaCJIOB TEKCTa,
- UMe, Ipe3uMe, roINHY poherma U apuidjannjy CBUX ayTopa,
- IyHY aZpecy 3a KOPeCNOHAEHIHjY U aipecy eJIEKTPOHCKe MOIITe.

AKo je TEeKCT KOayTOpPCKH, MOJIMMO Bac Ja JJOCTaBUTe TpaXkeHe MoJaTKe
3a CBaKoOr ayTopa.

2. ANICTPAKT U KJbYYHE PEYH

TekcTy mpeTxoAy alcCTPaKT KOjU je cTporo orpaHuveH Ha 150 peum.
AncTpakT He cMe Ja cafpxu HeoApeheHe ckpaheHule nan pedepeHie.

MosiuMoO Bac Ja HaBeJeTe IMeT K/by9YHUX pedHu KOje Cy HNpUKJJaZHe 3a
HHAEKCHpame.

PazioBu Ha cprickoM je3uKy Tpeba Jia caJpiKe ancTPaKT U K/bYYHE pedyu
Y Ha CPIICKOM U Ha EHIVIECKOM je3WKy. Y TOM CJy4ajy, aliCTPaKT U KJby4YHE
peyu Ha eHIJIECKOM je3WKY Tpeba Jia ce Haslase U3a CKUCKA JIUTepaType.

3. PYKOIMHC U CMUCAK JIMTEPATYPE

360r aHOHMMHOI  pelleH3Mpama, HMeHa ayTopa U  HHHXOBe
MHCTUTYLIMOHA/JIHE NPUNAJHOCTH He Tpeba HABOAUTHU HA CTpaHHUL@aMa
pyKomuca.

TekcToBU MOpajy Aa 6yAy HanmucaHU y cienehem popmary:
— BeJIMYMHA cTpaHule: A4,

- Mapruse: 2,5 cm,
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- ¢ouT: Times New Roman,

- pasMak usMelhy pesioBa y IJ1laBHOM TeKcTy: 1,5,
- pasmak usmeby penoBa y ¢ycHotama: Easy,

— BeJIMUMHA CJI0Ba y IJIaBHOM TeKcTy: 12 pt,

- BeJIMYMHA cyoBa y dycHoTaMma: 10 pt,

- HyMepalMja CTpaHUIA: aparcKu 6poj y A0HkeM JeCHOM YTy CTPaHHU-
1e.

Jpyre ayTope Tpe6a HABOAUTH 110 UMEHY U IPE3UMEHY KaJla ce IPBHU My T
nomumsy ([lerap IletpoBuh), a 3aTum camo no npesumeny (Ilerposuh). He
Tpeba HaBOAUTH ,ipodecop”, ,Ap", ,I.“ HUTH GUJI0 KaKBe TUTY.JIe.

CBe ciMKe U Tabesie Mopajy Aa Oy[y TOMeHYTe ¥ TEKCTY, IpeMa peJiocjiely
10 KOjeM ce I10jaBJbYjy.

CBe akpoHHMe Tpeba 06jaCHUTH NMPUINKOM NMPBOT KOopHIilhemwa, a 3aTUM
ce HaBO/Jle BeJIMKUM CJIOBUMA.

EBporncka yHuja - EY,
The United Nations Commission on International Trade Law - UNCITRAL

BpojeBu oj jenaH z0 JeBeT MUINy ce CJIOBHMMa, Behu 6pojeBu mumny ce
nudpama. Jlatymu ce nuiy Ha ciaegehu HauuH: 1. janyap 2012; 2011-2012;
TpuzeceTux roarHa 20. Beka.

dycHoTe ce KopHcTe 3a oGjallikbera, a He 32 HaBohewe JUTepaType.
[IpocTo HaBohewe Mopa ja GyZe y [JIaBHOM TEKCTY, Ca U3y3eTKOM 3aKOHA
U CY[CKUX OJJIYKa.

MoaHacnoBe Tpeb6a nucaTv Ha cnegehr HaUMH:

1. BEJIUKA CJIOBA
1.1. lIpBO C10BO BENUKO

1.1.1. IIpso c/1080 8eAUKO KYp3us

Lutupame

CBu uuTaTH, y TeKCTy U pycHoTama, Tpeba Aa OyAy HANHCAHU Y
cnenehem popmarty: (ayTop/rogsuna/6poj cTpaHe UM BHIEe CTPaHA).

Jomaha nMeHa Koja ce MOMHUKY Y pedyeHUId He Tpeba MOHAB/bATU Y
3arpajama:
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- Ilpema MusomeBuhy (2014, 224-234)...

— PuUMCKU npaBHUIM Cy NO3HABAIM PAa3/IMUYUTE KJIAcUPHKALUje CTBapH
(MunomweBuh 2014, 224-234)

CTpaHa HMeHa Koja Ce IOMHKBY Yy pedyeHULU Tpeba nda 6yay
TpaHCKpUGOBaHa, a y 3arpajjaMa HX Tpe6a MOHOBUTH W OCTABUTH Y
OpUTHHaJY. Y CIIUCKY JIUTEPATYpe CTPaHA UMEHA Ce He TPAHCKPHUOY]y:

- IIpema Konuoay (Koziol 1997, 73-87)...
- 0 Towme je oncexxHo nmucao Koruoua (Koziol 1997, 73-87).

- Koziol, Helmut. 1997. Osterreichisches Haftpflichtrecht, Band I:
Allgemeiner Teil. Wien: Manzsche Verlags- und Universitatsbuch-
handlung.

[Toxke/bHO je Aa y UTAaTUMa y TEKCTy Oy/e HaBeJleH MoJlaTak o 6pojy
CTpaHe Ha K0jo0j ce HaJla3U [eo Jesa Koje ce [UTHUpa.

Hcto Tako u / Ucto / Kao u KonctauTunoBuh (1969, 125-127);

[Ipema Baprow (1959, 89 ¢u. 100) - mamo 2de je ychoma 100 Ha 89.
CMpaHu;

Kao mrro je mpegsioxuo baprom (1959, 88 u ¢pH. 98) — mamo 2de ¢ycHo-
ma 98 Huje Ha 88. cmpaHu.

[Ipe 6poja cTpaHe He Tpeba CTaB/bATH O3HAKY ,CTP., ,p." £ Wau caumdHo.

H3yseTHO, TaMo TZie je TO MPUKJIALHO, ayTOPU MOTY Jla KOPUCTe LUTaTe
y TeKcTy 6e3 HaBohewa Opoja cTpaHe Jieia Koja ce HUuTUupa. Y TOM Cay4ajy
ayTOpU MOTY, alM He MOPajy Jla KOPUCTe HEKY Ofl Ha3HaKa Kao IITO Cy: 8U-
demu, noce6Ho sudemu, sudemu Ha npumep u op.

(BugmeTy, Ha npumep, baptom 1959; CumoBuh 1972)
(Bugetn nmoce6Ho bakuh 1959)
(CrankoBuh, Opsinh 2014)

JenaH aytop

Humam y mexkcmy (T): Kao u WUnaj (Ely 1980, 6poj cTpaHe), TBpAUMO
Ja...

Haeoberwe y cnucky aumepamype (JI): Ely, John Hart. 1980. Democracy
and Distrust: A Theory of Judicial Review. Cambridge, Mass.: Harvard
University Press.
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T: Ucto kao u ABpamoBuh (2008, 6poj cTpaHe), TBpAUMO Aa...

JI: ABpamoBuh, Cuma. 2008. Rhetorike techne - sewmuHa 6ecedHuwmasa u
jasHu Hacmyn. Beorpa;: Ciy»6eHH riacHUK — [IpaBHU pakynTeT YHUBEP3U-
TeTa y beorpagy.

T: BacusbeBuh (2007, 6poj cTpaHe),

JI: BacusbeBuh, Mupko. 2007. KopnopamugHo ynpasssarbe: npasHu acnek-
mu. beorpag;: [IpaBHu ¢akynteT YHUBep3uTeTa y beorpaay.

ABa ayTopa

T: Kao urto je ykaszano (Daniels, Martin 1995, 6poj cTtpane),

JI: Daniels, Stephen, Joanne Martin. 1995. Civil Injuries and the Politics of
Reform. Evanston, IlL.: Northwestern University Press.

T: Kao mrto je mokasaHo (CtankoBuh, Opsinh 2014, 6poj cTpane),

JI: CrankoBuh, O6peH, Muogpar Opsauh. 2014. CmeapHo npaso. Beorpag;:
Homoc.

Tpu ayTopa

T: Kao wto cy npeguioxuau Cecus, JIung u bepmant (Cecil, Lind, Bermant
1987, 6poj cTpaHe),

JI: Cecil, Joe S, E. Allan Lind, Gordon Bermant. 1987. Jury Service in
Lengthy Civil Trials. Washington, D.C.: Federal Judicial Center.

Buwe on Tpu ayTopa

T: [Ipema ucTpakuBamwy Koje je cipoBeo TapHep ca capagHuuuma (Turner
et al. 2002, 6poj cTpane),

JI: Turner, Charles F, Susan M. Rogers, Heather G. Miller, William C. Miller,
James N. Gribble, James R. Chromy, Peter A. Leone, Phillip C. Cooley, Thomas
C. Quinn, Jonathan M. Zenilman. 2002. Untreated Gonococcal and Chlamydial
Infection in a Probability Sample of Adults. Journal of the American Medical
Association 287: 726-733.

T: llojeauHu ayTopu cMatpajy (Bapazau et al. 2012, 6poj cTpaHe)...
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JI: Bapagu, Tu6op, BepHagmer Bopgam, lamo Kuexeuh, Biagumup
[MaBuh. 2012. MehynapodHo npusamto npaso. 14. uzgame. beorpaz: Ipas-
Hu dakynTeT YHuBep3uTeTa y beorpaay.

MHcTUTYuMja Kao ayTop

T: (U.S. Department of Justice 1992, 6poj cTpane)

JI: U.S. Department of Justice. Office of Justice Programs. Bureau of Justice
Statistics. 1992. Civil Justice Survey of State Courts. Washington, D.C.: U.S.
Government Printing Office.

T: (3aBop 3a WHTeJeKTyasJHy cBojuHy Peny6suke Cp6uje 2015, 6poj
CTpaHe)

JI: 3aBoj 32 UHTeJIEKTYyaJHY CBOjuHy Peny6sinike Cpowuje. 2015. 95 200uHa
3awmume uHmeekmyaJiHe ceojure y Cpéuju. Beorpan: Colorgraphx.

Aeno 6e3 ayTtopa

T: (Journal of the Assembly 1822, 6poj cTpaHe)

JI: Journal of the Assembly of the State of New York at Their Forty-Fifth
Session, Begun and Held at the Capitol, in the City of Albany, the First Day of
January, 1822. 1822. Albany: Cantine & Leake.

LuTuparse BULLIE Aena UCTOr ayTopa

KnepmoHT 1 AjseH6epr cMaTpajy (Clermont, Eisenberg 1992, 6poj cTpa-
He; 1998, 6poj cTpane)...

Bacra ucrtuue (2001, 6poj ctpaHe; 2003, 6poj cTpaHe)...
LiuTupame BULLe Aena UCTOr ayTopa U3 UCTe roAuHe

T: (White 1991a, page)

JI: White, James A. 1991a. Shareholder-Rights Movement Sways a Number
of Big Companies. Wall Street Journal. April 4.
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UcTtoBpeMeHO LUTUpaHbE BHLLE ayTopa U Aiena
(Grogger 1991, 6poj ctpane; Witte 1980, 6poj ctpane; Levitt 1997, 6poj
CcTpaHe)

(MomoBuh 2017, 6poj crpane; Jlabyc 2014, 6poj cTpane; BacusmbeBuh
2013, 6poj cTpane)

Mornaesbe y KibHU3KU

T: Xonmc (Holmes 1988, 6poj cTpaHe) TBpAH...

JI: Holmes, Stephen. 1988. Precommitment and the Paradox of Democracy.
195-240. Constitutionalism and Democracy, ed. John Elster, Rune Slagstad.
Cambridge: Cambridge University Press.

Mornassbe y Aeny Koje je U3a4aTo y BULLE TOMOBA

T: IBapy u Cajkc (Schwartz, Sykes 1998, 6poj cTpaHe) TBpZe CynpOTHO.

JI: Schwartz, Warren F, Alan O. Sykes. 1998. Most-Favoured-Nation
Obligations in International Trade. 660-664. The New Palgrave Dictionary of
Economics and the Law, Vol. 1], ed. Peter Newman. London: MacMillan.

Kmbura ca BuLLe U3gamba

T: Kopucrehu I'puHoB MeTop (Greene 1997), HampaBWJIHM CMO MO/ieJ
KOjH...

JI: Greene, William H. 1997. Econometric Analysis. 3. ed. Upper Saddle
River, N.J.: Prentice Hall.
T: (llonoBuh 2018, 6poj cTpane), P: [lonosuh, [lejan. 2018. Ilopecko npa-

80. 16. usname. beorpaz;: [lpaBHu ¢akysntet YHUBep3uTeTa y Beorpany.

HaBohewe 6poja nsmarma HUje 06aBe3HO.

MoHOBHO M3Aakbe — penpuHT

T: (Angell, Ames [1832] 1972, 24)

JI: Angell, Joseph Kinniaut, Samuel Ames. [1832] 1972. A Treatise on the
Law of Private Corporations Aggregate. Reprint, New York: Arno Press.
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YnaHak

Y cnucky JiuTepaType HaBOZE Ce: Mpe3uMe U UMe ayTopa, Opoj U rognHa
objaB/bHMBamba CBeCKe, HA3UB 4YJIaHKA, Ha3WB 4YacOIMMCA, FOJJUHA H3JIaKeHa
yacomnwuca, crpanulie. [Ipy HaBohewy MHOCTpaHUX Yacomyca KOju He HyMe-
pHIIY CBecKe Taj MO/IaTaK Ce U30CTaBJba.

T: Taj mozen kopuctro je JleBuH ca capaguunuma (Levine et al. 1999,
6poj cTpaHe)

JI: Levine, Phillip B., Douglas Staiger, Thomas J. Kane, David ]. Zimmerman.
1999. Roe v. Wade and American Fertility. American Journal of Public Health
89: 199-203.

T: Ha To je yka3ao BacusbeBuh (2018, 6poj cTpaHe)

JI: BacubeBuh, Mupko. 2/2018. Ap6uTpakHu yroBop W HHTEpKOMMa-
HUjCKONIPaBHU CIOPOBU. AHaau [IpasHoz ¢pakyasmema y Beoepady 66: 7-46.

T: Opnuh uctude yTULaj ynopegHor npasa Ha cafpxuHy Ckune (Opsuh

2010, 815-819).

JI: Opauh, Muoapar. 10/2010. Cy6jeKTUBHa JAeJIUKTHA OATOBOPHOCT Yy
cprckoM npasy. I[IpasHu scusom 59: 809-840.

LuTupame uenor 6poja uaconuca

T: Tome je mocBeheHa jegHa cBecka yaconuca Texas Law Review (1994).

JI: Texas Law Review. 1993-1994. Symposium: Law of Bad Faith in Contracts
and Insurance, special edition 72: 1203-1702.

T: Ocurypame of rpahaHCKe OATOBOPHOCTH MOAPOGHO je aHATM3UPAHO Y
yaconucy AHaau IlpasHoz pakyanmema y Beozpady (1982).

JI: Anaau IlpasHoz ¢pakynmema y Beozpady. 6/1982. Casemosgarse: Heka
aKmye/sHa numarea ocuzyparea od epahavcke odzoeopHocmu, 30: 939-1288.

KomMeHTapu

T: Cmut (Smith 1983, 6poj cTpane) TBpAH...

JI: Smith, John. 1983. Article 175. Unjust Enrichment. 195-240.
Commentary to the Law on Obligations, ed. Jane Foster. Cambridge: Cambridge
University Press.
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T: llpema llImanen6axy (Schmalenbach 2018, 6poj cTpane), jacHo je Aa...

JI: Schmalenbach, Kirsten. 2018. Article 2. Use of Terms. 29-/I: Tomuh,
Janko, Cama IlaBnoBuh. 2018. YrnopenHonpaBHa aHa/iM3a Npomnuca y 06-
JIaCTH pajHor mpasa. PagHu pokyMeHT 6p. 7676. UHCTUTYT 3a ynopeJHO
npaso, beorpag.

T: (Glaeser, Sacerdote 2000)

JI: Glaeser, Edward L. Bruce Sacerdote. 2000. The Determinants of
Punishment: Deterrence, Incapacitation and Vengeance. Working Paper No.
7676. National Bureau of Economic Research, Cambridge, Mass.

JInyHa KopecnoHAeHIHja/KOMyHUKaLUja

T: Kao mrto TBpau [lamwanoBuh (2017),
JI: JammaHoBuh, BuhenTuje. 2017. [Tucmo aytopy, 15. ja"yap.

T: (Welch 1998)
JI: Welch, Thomas. 1998. Letter to author, 15 January.

Cta6bunHu uHTepHet npotokon (URL)

T: lIlpema 3aBoAy 3a UHTEJIEKTYalHy cBojuHy Peny6suke Cp6uje (2018),

JI: 3aBoj; 32 UHTeJIeKTyaJlHy cBOjuHy Peny6svike Cpowuje. 2018. loguuimbu
M3BellTaj 0 paay 3a 2017. roguny. http://www.zis.gov.rs/o-zavodu/godisnji-
izvestaji.50.html, nocnefwu npuctyn 28. mapta 2018.

T: According to the Intellectual Property Office (2018)

JI: R.S. Intellectual Property Office. 2018. Annual Report for 2017. http://
www.zis.gov.rs/about-us/annual-report.106.html, last visited 28 February
2019.

Y mrramnu

T: (borganoBuh 2019, 6poj cTpaHe)

JI: BornanoBuh, Jlyka. 2019. EkoHOMCKe mocjieinile yroBapatba Kiay3yJie
HajrnosJsamheHyje HalMje Y OUJIaTepaTHUM HHBECTUIIMOHUM CIIOpa3yMUMa.
Homoc, Tom 11, y mitaMnu.
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YnyTcTBo 3a ayTope (cTp. 645—655)

T: (Spier 2003, 6poj cTpaHe)

JI: Spier, Kathryn E. 2003. The Use of Most-Favored-Nations Clauses in
Settlement of Litigation. RAND Journal of Economics, vol. 34, in press.

MpuxsaheHo 3a o6jaB/bUBaHE

T:Y jenHom uctpaxxkuBamwy ([leTpoBuh, npuxBaheHo 3a 06jaB/bUBaE) MO-
ceGHO Ce HCTHUYE 3HAYaj MpaBa MAalkbUHCKUX aKLIMOHApa 32 GYHKIMOHUCAKE
aKLMOHAPCKOT JpyLITBa.

JI: TlerpoBuh, Mapko. [IpuxBaheHo 3a o6jaB/buBame. [[paBa MalbUHCKUX
aKLMOHAapa Yy KOHTEKCTy (QYHKIMOHHCAakha CKYNUITHHE aKIHOHAapCKOT
Apyutsa. [IpasHu scusom.

T: Jengna cryguja (Joyce, mpuxBaheHo 3a o6jaB/bUBarbe) OJJHOCH Ce HA
Ko/1yM6UjCKH AUCTPUKT.

JI: Joyce, Ted. Forthcoming. Did Legalized Abortion Lower Crime? Journal
of Human Resources.

Cyacka npakca

@(ycHome): BpxoBHu cyn Cp6uje, PeB. 1354/06, 6. 9. 2006, Paragraf
Lex; BpxoBHu cyz Cp6uje, PeB. 2331/96, 3. 7. 1996, buaimen cydcke npak-
ce BpxosHoe cyda Cpéuje 4/96, 27; CJEU, case C-20/12, Giersch and Others,
ECLI:EU:C:2013:411, mapa. 16; Opinion of AG Mengozzi to CJEU, case
C-20/12, Giersch and Others, ECLI:EU:C:2013:411, mapa. 16.

T: 3a pedepeHniie y Tekcty kopuctuTu ckpahenuune (BCC Pes. 1354/06;
CJEU C-20/12 unm Giersch and Others; Opinion of AG Mengozzi) KoH3u-
CTEHTHO Y L|eJIOM 4JIaHKY.

JI: He Tpe6a HaBOJUTH CYACKY NPAKCY Y CIUCKY KOpUILheHe JUuTepaType.

3aKOHHU W ApYryU NPOMUCH

@: 3aKOHUK O KPUBUYHOM MNOCTYNKY, CayxcbeHu aaacHuk PC 72/2011,
101/2011, 121/2012, 32/2013, 45/2013 u 55/2014, un. 2, ct. 1, Tau.
3; Regulation (EU) No. 1052/2013 establishing the European Border
Surveillance System (Eurosur), O] L 295 of 6/11/2013, Art. 2 (3); Directive
2013/32/EU on common procedures for granting and withdrawing
international protection (recast), O] L 180 of 29/6/2013, 60, Art 6 (3).
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YnyTcTBO 3a aytope

T: 3a pedepenue y Texcty kopuctutu ckpahenune (3KII uau 3KII PC;
Regulation No. 1052/2013; Directive 2013/32) KOH3UCTEHTHO y I€JIOM
YJIAHKY.

JI: He Tpe6a HaBOJUTH IPOIHCE Y CIUCKY KOpHITheHe JIUTepaType.

4. NMPUJ1I03U, TABEJIE U CJIUKE

dycHoTe y mpusI03MMa HyMepHIlLy ce 6e3 MpeKuia Kao HacTaBaK Ha OHe
y OCTaTKy TeKCTa.

Hymepanuja jegHauuHa, Tabesa U CIMKA y HNpUJI03UMa NoYyMibe ca 1
(jemnaumua Al, Tabesa Al, ciuka Al uta., 3a npusior A; jeqHaynHa b1, Ta-
6esna b1, ciuka b1 utp,., 3a npusor B).

Ha ctpaHu Moxe 6uTH camo jefHa Tabesa. TabGesa Moxe 3ay3UMaTH
BUIlEe OJ jefjHe CTPaHe.

TaGesie uMajy KpaTke Hac/oBe. /lofaTHa objallibea ce HaBOJe y Halo-
MeHaMa Ha JiHy TabeJe.

Tpe6a uaeHTHGUKOBATH CBE KOJIMYMHE, jeJUHUIE Mepe U cKkpaheHHlle 3a
CBe yHOCe y TabeJiy.

M3Bopu ce HaBoZe y LieJIMHU Ha AHY TabeJsie, 6e3 yHAaKPCHUX pedepeHH
Ha pycHOTe WM U3BOpE HA JIPYTUM MECTHMA y YJIAHKY.

Cnuke ce mpuiaxy y ¢ajioBUMa 0JIBOjeHO Of TeKCTa U Tpeba ga oyay
jacHo ob6esiexxeHe.

He Tpeba KOpUCTUTHU ceHUEHe UIU 60jy Ha rpadUIKUM npuKazuma. AKo
je moTpe6GHO BU3yesHO HcTahH MojeiuHe pa3JiMKe, MOJIMMO Bac Jja KOPUCTH-
Te mpadupame U YHaKpCHO padupare WM APYro Cpe/iCTBO O3HA4YaBamba.

He Tpe6a KOPUCTUTHU OKBUP 3a TEKCT HUCIIOA UJIN OKO C/IINKeE.

Mosinmo Bac aa kopuctute GpoHT Times New Roman ako mocToju GuJIo
KaKBO CJIOBO UJIM TEKCT Ha cauly. BesnuuHa poHTa Mopa OGUTH HajMame 7.

I'padury He cagpke OUJIO KaKBY 00jy.

HacsoBu ciiMKa cy HaBeJieHH M Ha 3aceGHOj CTpPaHHULH ca JJBOCTPYKUM
npopesoM MoJ, Ha3uBoM - JlereHa KoOpULINeHUX CJHKA.

Cnuke He Mory 6uTu Behe o 10 cm x 18 cm. la 6u ce u3berso ja ciu-
Ka 6y/le 3Ha4ajHO CMalbeHa, 06jalllibeha MojeINHUX JleJIoBa CIUKe Tpeba aAa
Oy/y MOCTaB/beHA Y OKBUPY CJIMKE WUJIU HUCIO/J Hbe.
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CIP - KaTasiorusanuja y nyb6jankanuju
Hapopna 6ubunuoreka Cpo6uje, Beorpap,

34(497.11)

AHAJIM IlpaBHor ¢akyareTta y Beorpaay : yaconuc 3a npaBHe U
ApyurrBeHe Hayke = The Annals of the Faculty of Law in Belgrade :
Belgrade law review / riaBHu U oAroBopHH ypeHUK Mapuja Kapanukuh
Mupuh. - [Cpncko usn.]. - loa. 1, 6p. 1 (1953)-. — beorpag : [IpaBHuU
¢dakynret YHuBep3uterta y beorpaay, 1953- (Hosu Caz : CajHoc). -

24 cm

TpomeceuHo. - [Ipey3eo je: Annals of the Faculty of Law in Belgrade.
- ipyro u3jame Ha ApyroM Meaujymy: AHanu [IpaBHor dpakysnteray
Beorpanay (Online) = ISSN 2406-2693.

ISSN 0003-2565 = Anasu [IpaBHoOr pakynreray beorpagy
COBISS.SR-ID 6016514




dakynTeTcKn HaydHu vaconuc AHanm [lpaBHor ¢akyntera y beorpany
n3nasu of 1953. roamHe (ISSN: 0003-2565) kao noToMak Yaconuca Apxms
3a rpasHe 1 ApyLUTBEHE HayKe Koju je u3nas3uno o 1906. roanHe.

MaBHKW ypeaHULIM ADXHBA 3a NPaBHE 1 APYLITBEHE Hayke bunu cy: Kocta
Kymanyau u [paromy6 Aparhenosuh (1906-1911), Kocta KymaHyam
(1911-1912), Yepomurb  MwutpoBuh  (1920-1933), Mwuxauno Wnuh
(1933-1940), hophe Tacuh (1940-1941) v JosaH Hophesuh (1945).

MaBHW ypedHuun Axana [lpasHor ¢akynrera y beorpagy 6wnu cy:
Muxajno KoHctaHTMHOBWA (1953—-1960), Munan BapTtow (1960-1966),
Bojucnae bakuh (1966—1978), Bojucnas Cumosuh (1978-1982), O6peH
CrankoBuh (1982-1985), [ejan Monosuh (1996), Muoapar Opnwuh
(1997-2004), AlaHuno bacta (2004—2006), Cma AspamoBuh (2006—2012),
Muposby6 J1abyc (2013-2015) n Mupko Bacurbesuh (2016—2018).

Y yaconucy ce 06jaBrbyjy HaydHW YnaHUM, KPUTUUKE aHaM3e, KOMeHTapu
CYACKWX 0AyKa, NpUIo3u 13 MehyHapoAHOr HayUYHOT XKMBOTa W NpUKasu
KrbWra. 4aconuc vuanasu 1y enekTpoHckoM ob6muky (elSSN: 2406-2693).

PanoBu 06jaB/beHW y 4aconucy MOANEXY aHOHWMHO] PELEeH3MjM ABOje
peleHseHaTa, koje oapehyje peaakuuja.

CTaBOBKM M3PaXEHW y Yaconucy Npeacras/bajy MULL/berbe ayTopa U He
ofpaxaBajy Hy)HO rnefuliTa pefakuuje. 3a Te CTaBOBe pefaKuuja He

oArosapa.

YHaconuc 1M3nasun TpoOMeCeyHo.
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