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Dušica G. KOVAČEVIĆ, LL.M.*

EUTHANASIA IN THE PRACTICE OF THE EUROPEAN 
COURT OF HUMAN RIGHTS

The paper aims to shed light on the interpretation of mercy killing, i.e., 
euthanasia, in European Court of Human Rights cases. This controversial 
phenomenon has a specific legal status. More specifically, due to the complexity 
of euthanasia, it is impossible to create universally accepted international 
standards. On the other hand, modern society creates a need to expand the 
legal boundaries regarding bioethical issues related to the compassionate end-
of-life care. The European Court of Human Rights is a unique international 
organization that interprets universal legal documents, especially the European 
Convention on Human Rights, in the context of euthanasia. Bearing this in mind, 
it is important to collect and analyze the information resulting from the specific 
decision-making process of the European Court of Human Rights. The Court’s 
past and future similar cases will certainly affect the future legal status of 
euthanasia both internationally and at the level of member states.

Key words:	 European Court of Human Rights. – Right to life. – Right to 
private life. – Active euthanasia. – Passive euthanasia.

*	 Junior Research Assistant, Institute for Social Sciences, Serbia, dkovacevic@idn.
org.rs.
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1.	INTRODUCTION

In any consideration of basic human rights, the right to life is at the top 
of the list. The main reason for this is the fact that the existence of any 
other human right or freedom would be unthinkable without the right to 
life. Contrary to its fundamental importance, we encounter difficulties 
in precisely defining this main human right. Based on legal acts (national 
constitutions and international instruments) and practice, the right to life 
is explained by the norms of customary international law.1 The general 
norm indicates that it is the most valued human right and any deprivation 
of this right is impermissible.2 So, the logical assumption would be that the 
right to life is among the most protected rights.3 Nevertheless, it is not an 
absolutely protected right due to the limitations reflected in the standardized 
exceptions,4 which must be interpreted restrictively (McKinney 2022, 5).

Today, we challenge the various conditions in which the right to life is 
threatened. Many different specific situations usurp the general legitimate 
paradigm of respect for the right to human life and cast a shadow on the 
possibility that human life can and should be protected, so it is expected that 
we will face more accepted limitations of the right to life. First, nothing can 
ensure the protection of life under the constant threat of the use of nuclear 
weapons, which are widespread and ready for use at any time. Second, 
people are constantly at risk from various forms of natural disasters that can 

1	 The main sources of all law on the right to life are the Universal Declaration of 
Human Rights (Article 3), the International Covenant on Civil and Political Rights 
(Article 6), the European Convention on Human Rights (Article 2), the American 
Convention on Human Rights (Article 2) and the African Charter on Human and 
Peoples’ Rights (Article 4). These legal instruments contain specific norms related 
to respecting and protecting human life as the supreme legal good. The statement 
of the right is usually framed as the right to life (in the Universal Declaration, the 
International Covenant, and the European Convention), but it could refer to the right 
to respect for life (in the American Convention), or to respect for life (in the African 
Charter). Each of the above indicates that any arbitrary or intentional deprivation 
of the right to life is prohibited.

Additionally, guarantees of the right to life are also prescribed by the Geneva 
Convention and Protocols on humanitarian law, and also by the Genocide 
Convention. See more in Tomuschat, Lagrange, Oeter 2010.
2	 There are also a few exceptions in which deprivation of the right to life may be 
permitted, such as the potential death penalty.
3	 Such as the prohibition of torture and prohibition of slavery. 
4	 Boyle lists the following exceptions in for which the taking of life is permitted: 
death penalty, self-defense, murder during lawful arrest or to prevent escape, i.e. 
to prevent execution of a criminal act in the course of riot prevention. See more in 
Boyle 1985. 
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cause loss of life. Third, there are many systemic and structural problems 
within countries that result in poor living conditions for millions of human 
beings, leading to loss of life.5 Fourth, there are issues related to social policy 
such as euthanasia,6 abortion, and other, predominantly bioethical issues 
(Tönnies 2002).

Bioethical interpretations of different phenomena point to the increasing 
societal need to expand the objects of human rights protection to the values 
highlighted by bioethics research. A long-standing document supporting 
this is the Council of Europe (CoE) Convention on Human Rights and 
Biomedicine (the Biomedicine Convention, or Oviedo Convention), a legally 
binding instrument that entered into force in 1999 (CoE 1997). However, 
this document does not pay special attention to the ways of purposely ending 
someone’s life. This is an explicit sign that the need for a legal formulation of 
the method of merciful termination of human life (i.e., euthanasia) was not 
recognized at the time of the adoption of the Convention. In addition, the fact 
that it is a controversial phenomenon with numerous moral dilemmas has 
led to the absence of international documents on this issue at the present. 
The absence of international documents, and therefore of standards, along 
with the recently emphasized societal need to regulate this issue, led to 
states being given wide space to regulate this area according to special 
margins of appreciation,7 aligned with national interests and characteristics 
(Alves 2022).

In parallel with the numerous parliamentary activities related to 
euthanasia around the world in the past two decades, many cases of ending 
human life by euthanasia have been brought before the European Court of 
Human Rights (ECtHR). A detailed analysis of the court cases can determine 
the specific course of the wider acceptance of euthanasia and the increasingly 

5	 There are even more problems within the internal organization of the state that 
could lead to loss of human life and it is difficult to name them all. 
6	 The position of many vulnerable groups, such as patients in the terminal stage 
of disease, often give rise to threats to life. Terminally ill patients who would have an 
interest in artificially ending their lives are in a position that is usually dominated 
by those who would prefer to maintain the status quo. 
7	 The extent to which the state’s field of assessment is respected in matters of 
euthanasia was shown in the Gard and Others v. the United Kingdom case. On 27 June 
2017, the ECHR ruled on the appeal of the parents of a baby suffering from a rare 
and fatal genetic disease against the decision of the domestic authorities to stop 
the baby’s artificial ventilation. The Court, by majority vote, declared the appeal 
unfounded, considering “the room for maneuver or wide margin of appreciation” in 
the sphere that concerns the terminally ill and that involves particularly sensitive 
moral and ethical issues. See more in ECtHR, App. No. 39793/17, 3 July 2017. 
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flexible interpretation of legal provisions. This contribution will provide an 
overview of several ECtHR cases involving euthanasia requests, in which the 
right to life has been interpreted.

2.	EUTHANASIA AND RIGHT TO LIFE BEFORE THE ECtHR

The meaning of euthanasia implies a medical context; it refers to a 
terminally ill patient who suffers from constant and unbearable pain, with 
no hope of improvement. An important element of euthanasia is voluntary 
with regard to the expression of the patient’s wish to end their life. Also, 
euthanasia includes situations where patients are unable to express their 
will, but it is unequivocally assumed. In response to a patient’s voluntary 
and well-considered request for euthanasia (or to such a request given by 
their legal representative), some doctors are prepared to take the action of 
ending a patient’s life (for example: injecting the patient with a lethal dose 
of a drug), i.e., active euthanasia, or to withdraw life-sustaining treatment 
knowing that it leads to death, i.e., passive euthanasia, or to help them 
take their own life by prescribing a lethal dose of medicament, i.e., assisted 
suicide (Center for Health Ethics).

Both active and passive euthanasia are complex issues that have not yet 
been offered a single legal answer at the international level. Many complex 
contradictions, such as the conflict between paternalistic protection of the 
patient’s life and respect for private life and autonomy in the decision-
making process, appear specifically in the issue of requested euthanasia. 
Accordingly, it is highly difficult to constitute universal standards on 
euthanasia and that is why the margin of appreciation about this topic is 
given to the states. Considering the lack of unequivocal international legal 
rules on euthanasia, it is important to bear in mind the interpretation of 
the European Convention on Human Rights (ECHR, or Convention) within 
specific ECtHR cases (especially Article 2, which refers to the protection of 
human life, and Article 8, which refers to the private life) (CoE 2003).

2.1.	Article 2 of the ECHR – Right to life

The European Convention on Human Rights has a universal corpus of 
rights that protects human life. This norm prescribes two of the state’s 
central obligations related to the right to life: the general positive obligation 
to protect life by law and to take measures for the physical protection of 
potentially endangered lives, and the negative obligation of the state, which 
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is reflected in the prohibition of arbitrary deprivation of life. The provisions 
of the right to life must be strictly interpreted because they relate to one of 
the fundamental values of the democratic societies that make up the Council 
of Europe.8

Article 2 of the Convention reads:

1. Everyone’s right to life shall be protected by law. No one shall be deprived 
of his life intentionally save in the execution of a sentence of a court following 
his conviction of a crime for which this penalty is provided by law.

2. Deprivation of life shall not be regarded as inflicted in contravention 
of this article when it results from the use of force which is no more than 
absolutely necessary: (a) in defence of any person from unlawful violence; (b) 
to effect a lawful arrest or to prevent the escape of a person lawfully detained; 
(c) in action lawfully taken the purpose of quelling a riot or insurrection 
(ECtHR 2018, 6).

From the general point of view of Article 2 of the European Convention 
on Human Rights, everyone’s right to life must be protected by law (ECtHR 
2018, 6). Also, there are exceptions to this general norm, meaning that there 
are only very limited circumstances in which it is acceptable for a state to 
use force against a person resulting in their death.9 The main focus of the 
interpretation of Article 2 by the European Court must be determined by 
the need to make its protective measures practical and effective, which is 
also the main purpose of the Convention as an instrument for the protection 
of individual human beings. For CoE Member States, this right implies a 
prohibition (negative obligation) to intentionally take the lives of individuals 
and a positive obligation for national authorities to take appropriate steps to 
protect the lives of those under their jurisdiction (ECtHR 2022a, 18–19). At 
the same time, a dilemma arises between the positive obligation of the state 
to protect human life and the positive obligation of the state to respect the 
aspect of the right to private life – the individual’s decision on how and when 
to end their life – provided that they are in a position to form their own free 
will and to act accordingly. Such a dilemma was considered in the Haas v. 
Switzerland case.

8	 Interpreting Article 2 of the Convention in this way implies considering it 
together with Article 3 – Prohibition of Torture. Article 3 implies that no one may be 
subjected to torture or to inhuman or degrading treatment or punishment, which 
further means that everyone has the absolute right not to be tortured or subjected 
to treatment or punishment that is inhuman or degrading. See more in Fontalis, 
Prousali, Kulkarni 2018.
9	 Such as giving the ability to police officers to use reasonable force to defend 
themselves or other people. 
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2.2.	Haas v. Switzerland10

A Swiss11 citizen, Ernst G. Haas, suffered from bipolar affective disorder for 
decades. During this long period, he made several suicide attempts aimed at 
overcoming the painful symptoms of the disorder. The attempts were futile 
because he needed a prescription for a lethal dose of medication, which 
none of the psychiatrists he consulted for that purpose would prescribe.12 
Because of these circumstances, he decided to obtain permission from the 
judicial authorities to get a lethal dose of the drug without an official medical 
prescription. After several rejected requests by lower state authorities,13 Haas 
filed an appeal with the Federal Court, which was rejected. The judgment 
of the Federal Court, from 6 November 2006, focused on the explanation 
that it is necessary to distinguish between the right of a person to decide on 
his death and the right of a person to commit suicide with the help of the 
state or a third party. Based on complaints against Switzerland14 that the 
positive obligation to create conditions for the execution of suicide without 
the risk of potential failure and in a painless manner (which derives from 
Article 8 of the Convention – the right to respect for private and family life), 
was not fulfilled, Haas appealed to the ECtHR. Therefore, the crucial matter 
in the Haas v. Switzerland case was the consideration of whether Article 8 
imposes a “positive obligation” on the State to enable its citizens to obtain a 
medicament that would enable them to end their life.

The Court’s judgment on the non-existence of such an obligation of 
the state in this particular case is based on several points. One point is 
that although assisted suicide has been decriminalized (at least partially) 
in certain CoE Member States, the vast majority of States seem to place 
more weight on protecting an individual’s life than on their right to end it. 
Also, the Court found that Swiss law’s requirement for a prescription for 
sodium pentobarbital had a legitimate aim – to protect people from making 

10	 ECtHR, App. No. 31322/07, 20 January 2011. 
11	 Since 1942, Switzerland has allowed assisted suicide as long as the motives are 
not selfish. See more in Bosshard, Fischer, Bär 2002.
12	 According to the applicant’s statement, he wrote to more than 150 psychiatrists, 
with an explanation of the problem and a request for help in procuring the necessary 
medication. 
13	 The state bodies were: the Federal Department of Justice and the Department 
of Health of the Canton of Zurich, the Federal Department of the Interior, and the 
Zurich Administrative Court. 
14	 According to the Criminal Code of Switzerland, incitement to commit or assist 
in suicide is only punishable when such acts are committed for selfish reasons. 
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hasty decisions and preventing abuse, the risks of which must not be 
underestimated in a system that has allowed for assisted suicide. The Court 
pointed out that the right to life requires states to establish a procedure 
that can ensure that a person’s decision to end their life actually reflects 
their free will, which is in accordance with the requirement of a detailed 
psychiatric assessment that would precede the issuance of a prescription. 
Additionally, a key point of the trial was to emphasize that the applicant had 
effective access to a medical assessment that could enable him to receive 
pentobarbital sodium (if not, his right to choose when and how to die would 
be theoretical and illusory) (ECtHR 2011). Based on all of the above and 
the discretion enjoyed by national authorities in this sphere, the Court 
considered that the Swiss authorities did not breach the positive obligation 
to take measures to enable a dignified suicide in the case of the applicant.15

3.	PRIVATE LIFE AND PERSONAL AUTONOMY

A very specific characteristic of euthanasia cases is that they mostly 
involve consideration of the protection of the right to life versus the 
protection of private life and personal autonomy. Private life is a broad term 
that cannot be clearly defined as a term that covers a person’s physical and 
psychological integrity and may include aspects of a person’s identity. Article 
8 of the ECHR – the right to private and family life includes the protection of 
personal development in terms of personality and personal autonomy which 
is an important principle, but it doesn’t mean exclusion from the outside 
world and living a personal life in any chosen way.

Article 8 (1) of the ECHR begins by asserting that:

Everyone has the right to respect for his private and family life, his home 
and his correspondence.

Then Article 8 (2) prescribes:

15	 Although the position of the ECHR in the Haas case was that the abuse and 
widespread use of the right to assisted suicide should be prevented, the Gross v. 
Switzerland case points to the fact that the Swiss law is not sufficiently clear and 
precise. In 2013, the ECtHR ruled that Article 8 and the right to personal autonomy 
of women who did not suffer from a clinical illness and who were denied a request 
for assisted suicide in Switzerland were violated. See more in ECtHR, 67810/10, 30 
September 2014. (Although the judgment subsequently became legally invalid, due 
to additional circumstances not established in time, it is significant for the analysis 
of the ECtHR’s position.) 
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There shall be no interference by a public authority with the exercise of 
this right except such as is in accordance with the law and is necessary in a 
democratic society in the interests of national security, public safety or the 
economic well-being of the country, for the prevention of disorder or crime, 
for the protection of health or morals, or for the protection of the rights and 
freedoms of others (ECtHR 2018, 11).

The primary purpose of Article 8 is protection against arbitrary 
interference by public authorities in private and family life. In addition to 
this negative obligation, which compels the Member States to refrain from 
such interference, they also have positive obligations in the form of measures 
to ensure that the rights in Article 8 are respected even between private 
parties. Inter alia, it includes matters concerning consent to treatment,16 
autonomy, and dignity (Griffith 2021). This further means that among other 
values (such as wellbeing and dignity, physical and psychological integrity, 
relationships with other human beings, aspects of social identity, etc.) this 
right includes self-determination, which can be related to deciding on end-
of-life issues. The applicant on euthanasia matters before the European Court 
often indicates a violation of Article 8 of the Convention. Generally, if the 
decisions of the courts were made solely by looking at the provisions that the 
petitioners refer to, then most likely the outcome of the judgments would be 
much different than what is most common. Specifically, the position of the 
ECtHR is that the Convention, regardless of the potentially violated article, 
must be viewed as a whole. Given such a position, the necessity to respect 
Article 2 on the right to life is most often cited as a “counterweight” to the 
violation of Article 8 in the interpretation of the Convention as a group of 
indivisible elements.

Article 8 is most often cited before the ECtHR in the context of the 
prohibition of assisted suicide. Many countries prohibit assisted suicide in 
order to protect vulnerable people from being pressured by unscrupulous 
family members or friends to end their lives. On the other hand, the same 
provisions prevent people who cannot take their own lives, because of 
a debilitating condition, from being helped to do so. One such case is the 
Pretty v. the United Kingdom case.

16	 With the absence of validly given consent of the patient to euthanasia or life 
support by means of artificial devices, the issue of potential violation of Article 3 of 
the Convention (freedom from torture and inhuman or degrading treatment) can be 
additionally raised. 
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3.1.	Pretty v. the United Kingdom17

Diane Pretty was a patient who suffered from motor neural disease, 
a paralyzing, degenerative, and incurable illness. The neurodegenerative 
disease had progressively weakened her muscles to the point where 
death occurs from the inability to breathe or swallow. She was paralyzed 
from the neck down, unable to speak, and was tube fed. Given the overall 
condition, caused by the disease that would lead her to death in a distressing 
manner, Mrs. Pretty wanted to end her life and die with dignity. She was 
not able to commit suicide, nor to administer the lethal dose of medicine 
that, hypothetically, a doctor could have prescribed to her. The only option 
available to the patient for avoiding suffering was to undergo passive 
euthanasia.18 Applying passive euthanasia would mean that she would 
not automatically end her life by stopping medical treatment, instead, she 
would have to go through a painful period of starvation after the tube was 
removed. The only dignified solution from the patient’s point of view was to 
allow the implementation of active euthanasia by judicial authorities.19 Thus, 
43-year-old patient Diane Pretty asked the Director of Public Prosecution for 
permission for her husband to administer a lethal dose of a drug with the 
intent to end her life, without his subsequent criminal responsibility for the 
crime committed. After such a request was refused, she sought justice before 
the ECtHR on the grounds that an earlier decision by a UK court against 
allowing her husband to assist her in ending her own life contravened certain 
articles20 of the European Convention on Human Rights (ECtHR 2002).

17	 ECtHR, App. No. 2346/02, 29 April 2002.
18	 Passive euthanasia refers to the interruption or refusal of medical treatment. 
More specifically, it refers to intentionally allowing a patient to die by withholding 
artificial life support, such as a ventilator or feeding tube. Unlike active direct 
euthanasia, the patient’s death in the case of passive euthanasia does not necessarily 
occur immediately. A delayed effect of the undertaken activities is possible. See 
more in Rachels 1975.
19	 In addition, for patients who are in such a situation, there is the possibility of 
going to a country that allows assisted suicide for foreigners, such as Switzerland. 
Considering the frequency of such services being rendered to foreigners, they are 
increasingly being referred to as a specific type of tourism. In 2015, such a solution 
was implemented by a patient who was a quadriplegic, after he could not get 
approval from the local authorities in Germany to carry out assisted suicide. The 
Koch v. Germany case ended up in the European Court, filed by the husband, after 
the patient committed assisted suicide in Switzerland, claiming violation of Article 
8 by the German state. See more in ECtHR, App. No. 497/09, 19 July 2012. 
20	 More precisely, it concerns Article 2 – Right to life; Article 3 – Prohibition of 
torture; Article 8 – Right to respect for private and family life; Article 9 – Freedom 
of thought, conscience, and religion; Article 14 – Prohibition of discrimination. See 
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The ECtHR rejected this application, emphasizing that in all previous 
similar cases it was the state’s obligation to protect life (Singer 2002, 234–
235). Even though the case highlighted the importance of personal autonomy, 
it also emphasized the impossibility of the right to life to be interpreted as 
a framework for the derivation of a new right such as the right to die, or as 
a basis for self-determination in the context of choosing the way of ending 
one’s life. Consequently, no right to death – whether at the hands of a third 
person or with the aid of a public authority – can be derived from Article 2. 
While considering paragraph 1 of Article 8, the Court emphasized several 
aspects of interpretation. The Court pointed out that personal autonomy 
can include the ability to lead a life according to one’s own choice, which 
can also include the ability to perform activities that are considered to be 
physically or morally harmful or dangerous to the individual. The extent to 
which the state can use coercive powers or criminal law to protect people 
from the consequences of their chosen lifestyle can therefore turn into an 
infringement of private and personal life. In the sphere of medical treatment, 
the refusal to accept a certain life-sustaining treatment could inevitably lead 
to a fatal outcome, but the imposition of medical treatment would interfere 
with the physical integrity of the patient (ECtHR 2002).

Interference with the state’s exercise of rights from Article 8 must be in 
accordance with the law. In this case, the state’s paternalistic encroachment 
on the right to private life is reflected in the limitation of the patient’s options. 
It must be proportionate to the higher legitimate goal pursued, which is the 
prevention of wider potential abuse that could occur in the legalization of 
euthanasia. However, on an individual level, such inflexibility of the law 
means that the patient is forced to suffer the consequences of their incurable 
and excruciating illness, at a very high personal cost. Regardless of the above 
argumentation, the Court concluded that states have the right to specifically 
regulate general actions that are harmful to human life and, consequently, 
to limit autonomy in making decisions about the intentional and merciful 
termination of life. Respecting such freedom of regulation of internal state 
legislation, the Court unanimously concluded that there was no violation of 
the abovementioned article or any other article of the Convention.21

more in ECtHR 2018. 
21	 There was no violation of Article 3– prohibition of torture, because it is beyond 
dispute that the respondent country has not inflicted any ill-treatment on the 
applicant, nor is there any complaint that the applicant is not receiving adequate 
care from the state medical authorities. 
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The Pretty case was the first case before the ECtHR to consider personal 
autonomy in the context of healthcare. At the same time, it can be said that 
due to the nature of the elements included in the case, this was the first case 
related to euthanasia and similar institutes (ECtHR 2002). Therefore, it is 
not surprising that the European Court did not make significant exceptions 
in the interpretation of the case.

4.	ACTIVE EUTHANASIA AND THE ECtHR

The ECtHR does not have an instrument whose provisions would 
be consulted when making decisions on cases concerning the artificial 
termination of human life by a third party or authority, either at the express 
or presumed request of the person in question. The two most interesting 
documents are the Convention on Human Rights and Biomedicine22 (ETS No. 
164, 1997) and the Guide on the decision-making process regarding medical 
treatment in end-of-life situations23, which was drawn up by the Council 
of Europe Committee on Bioethics (DH-BIO) in the course of its work on 
patient’s rights, with the intention of facilitating the implementation of the 
principles enshrined in the Convention on Human Rights and Biomedicine. 
Both documents are fundamentally related to the issue of euthanasia, but 
they do not directly touch on its foundations.

Therefore, the judgements in such cases before the ECtHR has so far 
depended on the Court’s interpretation of Article 2 of the European 
Convention. The position of the ECtHR so far has been that there is no right 
to die, nor is there any reason to derive such a right from the Convention. 
Contrary to this interpretation of Article 2 of the Convention, the European 
Court respects the discretionary right of the state to decide on the regulation 
of euthanasia in national law. For example, the Netherlands, Belgium, 

There was no violation of Article 9 – freedom of thought, belief, and religion– 
considering the fact that the views of the petitioner that reflected a commitment 
to the principle of personal autonomy cannot be an opinion or belief in the sense 
of this provision. 

There was no violation of Article 14 – the prohibition of discrimination, due to the 
complexity of the issue and the possibility of seriously endangering the protection of 
life proclaimed by law there are no compelling reasons not to demand a distinction 
between persons who are physically capable of committing suicide and those who 
are not. See more in ECtHR 2002. 
22	 The ECtHR does not refer to the provisions of this Convention in any case of 
euthanasia. To see more on the Convention CoE 1997. 
23	 See more in CoE 2014. 
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Luxembourg and, more recently, Spain allow active euthanasia. Considering 
that the CoE Member States have the freedom to regulate this issue through 
their internal legislation, it is clear that the cases that appear before the 
ECtHR and which originate from the such countries can in principle refer to 
the conformity of the activity and the legislation with the Convention (ECtHR 
2022a). One such case of active euthanasia that was recently recorded before 
the ECtHR is the Mortier v. Belgium case.

4.1.	Mortier v. Belgium24

The applicant in the Mortier case was the son of a patient who complained 
that he and his sister were not aware that their mother had initiated 
euthanasia proceedings. The complaint also referred to the assumption that 
the Belgian state did not protect their mother’s life because the necessary 
procedure was not properly implemented and a detailed and effective 
investigation was lacking. Considering the specificity of the case, the ECtHR 
was able to assess the compatibility of the planned activities with Articles 
2 and 8 of the Convention. Due to the fact that Belgium had legalized active 
euthanasia, this case did not concern the question of whether there was 
a right to euthanasia, but rather the conformity of the act of euthanasia 
carried out in the given case with the Convention. The ECtHR found that 
there was no violation of Article 2 of the Convention when it comes to 
ensuring respect for the right to life within the framework of compliance 
with the Belgian legislative framework that regulates acts and procedures 
prior to euthanasia. Also, it was established that the conditions under which 
the act in question was performed were in accordance with the law. Article 
2 was violated only in respect of the non-observed procedural positive 
obligation of the state on account of the post-euthanasia review procedure, 
specifically the lack of independence of the Federal Board for the Review 
and Assessment of Euthanasia and the length of the criminal investigation in 
the case (ADF International 2022).

The Court established that there was no violation of Article 8, given that 
the doctor in charge had acted in accordance with the law (taking into 
account the confidentiality of data and professional secrecy while respecting 
all ethical guidelines). The Belgian Act on Euthanasia requires doctors to 
discuss a patient’s request for euthanasia with their relatives only if that 
was the patient’s wish. In the given case, the patient did not want to have 

24	 ECtHR, App. No. 78017/17, 4 October 2022.
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contact with her children, even though the doctors involved had suggested 
to the patient to maintain contact with her children. The Court ruled that the 
doctors had done everything within reason, in accordance with the law, and 
reiterated that respect for the confidential nature of medical information 
was an essential principle of the legal systems of all the contracting parties 
to the Convention. In order to achieve a fair balance between the various 
interests involved in the case, the Court finally concluded that there had 
been no violation of Article 8 of the Convention. The right of an individual 
to decide under what conditions their life should end is one aspect of the 
right to respect for private life. The decriminalization of euthanasia gave 
individuals a free choice to avoid ending a life that might be undignified in 
their opinion. Perhaps it was not possible to derive a right to die from the 
right to life, but the right to life could not be interpreted as per se prohibiting 
the conditional decriminalization of euthanasia (ECtHR 2022a).

5.	PASSIVE EUTHANASIA AND THE ECtHR

In the official document of the ECtHR, Guide on Article 2 of the Convention 
on Human Rights – Right to life, euthanasia is a separate issue from the issue 
of termination of artificial maintenance (ECtHR 2022a). It can be concluded 
that according to the view of the ECtHR, the termination of artificial life 
support is not considered a way of euthanasia in a passive form.

Given the discretionary right of the Council of Europe member states 
to regulate passive euthanasia through their internal legislation, the Court 
based its decisions on the specific case and the country of origin. Activities 
involving passive euthanasia are most often approved in the CoE member 
countries, but predominantly under the auspices of the patient’s rights. 
Regardless, it would be most accurate to say that a large number of CoE 
member states allow the patient the right to refuse medical treatment 
(including the right of refusal of life-sustaining treatment). Even though 
there are no universally accepted views on the issue of terminating human 
life in this way, it is typically sufficiently addressed at the level of national 
legislation. The field becomes more complex with the introduction of 
consideration of the patient’s will. There are almost no legal rules that would 
adequately regulate the field of termination of human life in this way with 
guidelines concerning the presence or absence of a clearly expressed will of 
the patient. Therefore, in each specific case where the issue of the patient’s 
will is disputed, the right to autonomy is interpreted separately, as are the 
right to private life and the right to life (ECtHR 2022a).
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Respecting the wishes of the patient in this area has its limitations. The 
limiting effects of respecting the patients will directly affect the respect 
for the personal autonomy, which they are part of. Therefore, it is the task 
of the ECtHR to define the relationship between respect for the patient’s 
autonomy and how the state’s obligations, arising from Article 2 of the 
Convention, are to be fulfilled in court cases dealing with the issue of the 
termination of artificial maintenance of human life. To make valid decisions 
in the field of interruption of medical treatment maintaining human life at 
the international level, it is necessary to consider several aspects:

1.	 the state of legal regulation of this issue in the case’s country of origin;

2.	 the presence of a validly expressed will of the patient or their legal 
representative;

3.	 the analysis of the patient’s comprehensive medical condition, which 
is reflected in the opinion of the competent medical staff (ECtHR 
2022).

Based on this, it is possible to establish what further activities can be 
undertaken in the patient’s best interest.

5.1.	Lambert and Others v. France25

Vincent Lambert, the 42-year-old former nurse, had sustained severe 
brain damage in a car accident in 2008. The consequence of the resulting 
head injury was tetraplegia and complete dependence on other people’s 
care and help. He had been living in an irreversible vegetative state and 
had been on artificial nutrition and hydration through a gastric tube for 
many years. Considering the patient’s condition, the decision to stop the 
medical treatment was made by the doctor in charge. This decision, which 
initiated the collective procedure provided by the Leonetti Act (the law on 
patients’ rights and end-of-life issues, dated 22 April 2005), came into effect 
in April 2013. A month after, the applicants turned to the emergency judge 
of the Administrative Court to protect fundamental freedom and sought an 
injunction against the hospital. The urgent-application judge granted their 
requests (this decision was based on the fact that there were no advance 
directives by Vincent Lambert and that his parents had not been informed 
about the decision). After that, the doctor in charge consulted doctors 

25	 ECtHR, App. No. 46043/14, 5 June 2015.



Euthanasia in the Practice of the European Court of Human Rights

247

of various specialties on several occasions about the case and met with 
family members several times. In late 2013, he called a meeting of all the 
doctors and the care team members. Almost everyone present, including 
the patient’s wife and six of his eight siblings, was in favor of withdrawing 
treatment. In early 2014, the doctor explained his repeated decision to the 
Administrative Court. It was pointed out that the decision was made based 
on the established futility of the treatment and on the assumption that the 
patient would have agreed with such a decision had he been able to express it. 
The patient’s parents and some family members appealed to the same Court 
to prevent the implementation of the doctor’s decision. The Administrative 
Court suspended the decision primarily because of the lack of the formal 
expression of the patient’s wish and because of the fact that as long as the 
treatment did not cause any stress or suffering, it could not be characterized 
as futile or disproportionate. In three applications Rachel Lambert, 
François  Lambert, and the Reims University Hospital appealed that ruling 
to the judge for emergency applications of the  Conseil d’État.  The  Conseil 
d’État  overturned the judgment of the Administrative Court and dismissed 
the applicants’ claims primarily based on medical reports.

The patient’s parents, half-brother, and sister submitted a request to the 
European Court against the verdict of the local authorities, pronounced on 
24 June 2014. The essence of the appeal was based on the assumption that 
the verdict declaring the doctor’s decision to be legal violated Article 2 of the 
European Convention. On 5 June 2015, the ECtHR (Grand Chamber judgment) 
found that there was no violation of Article 2 in the given case. The Court’s 
position was that the judgment of the national authorities was adequately 
made, based on several conclusions. One of them was the possibility 
previously given to Member States to regulate such issues concerning the 
end-of-life at their discretion. In addition, the ECtHR found that the legal 
framework of the state (specifically, the 2005 law based on which the 
decision was made) was clear and precisely regulated, which created an 
adequate basis for the local authorities to determine whether the decision 
was made in accordance with the law. The ECtHR also pointed out the fact 
that the legally stipulated process of making medical and judicial decisions 
predicted was compatible with the articles of the European Convention. 
Consequently, there was no violation of Article 2 of the Convention (ECtHR 
2015).26

26	 A similar case before the ECtHR was Afiri and Biddarri v. France. The case related 
to the doctor’s decision to end the futile life support, assisted by medical devices, 
of a fourteen-year-old patient, with which the parents did not agree. In the appeal, 
it was stated that the parents should be involved in the decision-making process, in 
line with the concept of parental responsibility. The ECtHR dismissed the appeal on 
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6.	CONCLUSIONS

Since 2002, the European Court of Human Rights has issued a large 
number of judgments and decisions in cases involving the intentional 
termination of human life. Conclusions about a certain shift in the direction 
of consideration of euthanasia cases before the ECtHR, concerning the right 
to life, could be reached by comparing the presented Court cases. In the 
Pretty case, the ECtHR did not conclude that preventing the patient from 
carrying out the activities that she considered a way to avoid suffering 
related to an inhumane and undignified life constituted an interference with 
the patient’s right to respect for private and personal life, as prescribed 
by Article 8 of the European Convention on Human Rights. Subsequently, 
the ECtHR allowed for certain exceptions to be made in these cases. The 
conclusions presented in the Haas v. Switzerland case focused on the need 
for a holistic approach to the Convention. The potential threat to Article 8 
was therefore inevitably linked to the items from Article 2. However, in the 
Lambert and Others v. France case, the position of the ECtHR shows that 
the reverse situation is possible and desirable. This further means that a 
potential violation of Article 2 would lead to the consideration of Article 8 
and the right to personal autonomy that accompanies it.

Today, the focus of medical ethics and patient rights is directed towards 
individualism in which the patient’s will is of primary importance. The logical 
consequence of this point of view is visible in only a few countries where all 
forms of euthanasia and similar legal institutions exist, including assisted 
suicide. Passive euthanasia is more widely present, under the umbrella of 
other permissible human rights. Paradoxically, this situation is the result of 
limiting personal autonomy regarding euthanasia. The Council of Europe 
Member States are allowed wide discretion to decide on the manner of 
internal regulation on the issue of euthanasia and similar legal institutes. 
The consequence of the abovementioned is the diversity of legal solutions to 
these issues.27 It cannot be expected that the European Court will radically 
change its position and prohibit legal solutions and practices that allow such 
measures. The current situation reflects the sovereign position of national 
legislation on euthanasia, which the opinion of the ECtHR is subject to. With 

the grounds of the violation of Article 2 of the Convention, finding that, despite the 
parents’ disagreement with the decision, all conditions were met in the process of 
its adoption. See more in ECtHR, 1828/18, 25 January 2018. 
27	 Some European states have legalized euthanasia and physician-assisted dying 
(e.g., the Netherlands, Belgium, Luxembourg) and many of them allow individuals 
to refuse medical treatment, or to order a lethal drug and to shorten their life 
(Germany, France, Switzerland). See more in Euronews (Hurst, Bello 2022). 
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the increasing occurrences of Court cases and the development of legal 
rules on euthanasia, this area will produce a certain body of standards. The 
future legal formulation of euthanasia will certainly require less freedom 
of the states in this domain, which will create a suitable ground for wider 
decriminalization or legalization of certain forms of action related to the 
artificial termination of human life.
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1.	THE CONCEPT OF SURROGACY

Medically assisted reproduction can be defined as a segment of human 
reproductive medicine aimed at alleviating infertility in cases where the 
cause of infertility cannot be eliminated, hence creating space for considering 
various reproductive technologies (Mršević 2020, 3). Artificial insemination 
implies various techniques of intracorporeal (in vivo) and extracorporeal 
(in vitro) fertilization (Draškić 2022, 342). However, it seems that the 
classification under which the mater semper certa est rule can be tested 
(Jović Prlainović 2015, 43; Draškić 2022, 342) is of more relevance for the 
topic of this paper. To this end, a distinction is made between three types 
of procedures, i.e., between egg donation, embryo donation, and surrogacy. 
Although the importance of egg and embryo donation for the exercise of 
reproductive rights of an individual is unquestionable, the author will focus 
her attention on the surrogacy process, i.e., on surrogate motherhood.

The Warnock Report stipulates that surrogacy is the practice whereby a 
woman (surrogate mother) carries a child for another (intended mother) 
woman with the intention to give the child away after birth (Warnock Report 
1984, ch. 8.1).1 A surrogate mother is defined as a woman who  agrees to 
carry a child (children) to term for the intended parents and who waives 
her parental right following the child’s birth. On the other hand, a couple 
that wishes to fulfil their role as parents is most often referred to as 
“intended parents”, “commissioning parents” (Draškić 2022, 346 fn. 9) or 
as “clients” (Bordaš 2012, 98). Typically, the intended parents conclude an 
agreement with the surrogate mother which stipulates that she will carry 
the pregnancy for them and give birth to the child. The agreement further 
provides that they will become the bearers of parental rights following the 
birth of the child and that they will raise the child as their own. They can, 
but do not necessarily have to be, genetically related to the child that is 
born following this agreement.2 Medically speaking surrogacy consists of in 
vitro fertilization (most often using the eggs and/or sperm of the intended 
parents who are assisted) and of transferring a certain number of zygotes 
to the uterus of the chosen recipient woman, with her consent (Bila, Tulić, 
Radunović 1994, 128 as cited in Draškić 2022, 343). The first case of a child 
born through a surrogate mother was documented in the 1980s in the United 

1	 See The Report of the Committee of Inquiry into Human Fertilisation and 
Embryology (Warnock Report), HMSO, 1984.
2	 See A Preliminary Report on the Issues Arising from International Surrogacy 
Arrangements, Preliminary Document No. 10 of March 2012, drawn up by the Hague 
Conference on Private International Law (Hague Conference on Private International 
Law 2012, ii).
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States of America (Kovaček Stanić 2013, 2; Jović Prlainović 2015, 42 fn. 3). 
Bordaš (2012, 98 fn. 3) stresses that it was precisely this case that marked 
the beginning “of the regular practice of human reproduction by engaging a 
woman that will give birth for another woman”.3

It is important to highlight some specifics that are significant for a more 
precise defining of the concept of surrogacy. First of all, there are two 
types of surrogacy, depending on whose genetic material is used in the 
fertilization. Better said, a distinction is made between partial (genetic) and 
full (gestational) surrogacy. Partial surrogacy can be defined as a procedure 
in which a woman (surrogate mother) carries the pregnancy and gives birth 
to a child that is genetically hers (the surrogate mother’s egg is fertilized 
using the genetic material of the man who will be the parent). In this case, 
the surrogate mother has the role of both a genetic and a gestational mother 
(Kovaček Stanić 2013, 3; Vidić Trninić 2015, 1162; Draškić 2022, 346 fn. 
9). Full (gestational) surrogacy is a procedure in which a woman (surrogate 
mother) carries the pregnancy and gives birth to a child conceived using 
either the genetic material of the couple that wishes to have a child, or using 
donated genetic material (Bordaš 2012, 98 fn. 4 and 6; Kovaček Stanić 2013, 
3; Draškić 2022, 346 fn. 9). In such situations, the surrogate mother is only 
the gestational mother. Kovaček Stanić (2013, 3) points out that gestational 
surrogacy is more appropriate for defining the term surrogacy because the 
surrogate mother replaces the genetic mother in carrying the pregnancy and 
giving birth to the child.

The surrogacy process, therefore, implies a specific contractual 
relationship between the surrogate mother and intended parents. This is 
why a distinction is made between altruistic and commercial surrogacy, 
depending on whether a gratuitous contract or an onerous contract has been 
concluded. Altruistic surrogacy agreements imply a contractual relationship 
in which the surrogate mother is recognized only the right to reimbursement 
of expenses incurred in connection with the pregnancy, but not the right to 
a reward.4 Still, it should be noted that this requirement is not necessarily 

3	 Translated by author. It should be noted that certain authors claim that surrogacy 
dates back to ancient times. According to the Old Testament, Sarah convinced her 
husband Abraham to take up a concubine, Hagar, who then bore him a son, Ishmael. 
Although conception occurred naturally, this case is seen as the earliest example of 
the practice of surrogacy. See Vlašković 2011, 1 fn. 1; Kovaček Stanić 2013, 2 fn. 3.
4	 Reasonable expenses may include medical costs, pregnancy costs and lost 
earnings. See Kovaček Stanić 2013, 5.
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met in legal systems that only allow altruistic surrogacy agreements.5 On 
the other hand, commercial surrogacy agreements present a contractual 
relationship in which the surrogate mother is recognized both the right to 
reimbursement of expenses and the right to a reward.

The final criteria that can be used for the classification of surrogacy is 
related to the role that the surrogate mother has with the intended parents. 
More precisely, the surrogacy may stem from family or friendly relations 
of the surrogate mother with the intended parents, or, on the contrary, the 
surrogate mother may have no previous relationship with the intended 
parents. Based on the practices of countries that allow this method of 
assisted reproduction, each of the three mentioned types of surrogacy has 
proven to be a mechanism with both positive and negative aspects (Kovaček 
Sanić 2013, 3).6

2.	SURROGACY IN COMPARATIVE LAW

Although the issue of surrogacy is not uniformly regulated in comparative 
law, the generally accepted position is that surrogacy is prohibited in any 
form, i.e., “except for when it is carried out with the help of agencies that 
mediate, for money, in concluding these agreements” (Draškić 2022, 344, 
translated by author). However, despite the fact that a certain number of 
countries have opted for legal solutions that prohibit surrogacy, there are 
also those that have chosen a less conservative path. This is precisely why 
two legal systems with completely different approaches towards regulating 

5	 Draškić (2022, 354) asserts that, for example, in English law the 
no-reimbursement condition is “largely ignored or circumvented, seeing as the 
sum of money that is paid to a surrogate mother presents a direct payment for the 
services she provides, rather than reimbursement of real and justified costs that 
she had to cover in relation to pregnancy and delivery of the baby” (translated by 
author).
6	 As a result, some scholars argue that if a surrogate mother is in a family 
relationship with one of the intended parents, the process of transferring the baby 
is easier and the contractual relationship is altruistic rather than commercial. On 
the other hand, this type of surrogacy can cause confusion in familial relations. 
Surrogacy stemming from friendly relations is, to some extent, similar to surrogacy 
based on family relations because there is a previous relationship between the 
surrogate mother and the intended mother, but it is also stressed that this form of 
“cooperation” can disrupt the friendship. Nevertheless, surrogacy in which there is 
no previous relationship between the surrogate mother and the intended mother 
has a specific negative side to it, which is nonexistent in the previous two cases – 
the inclusion of the commercial element. See Kovaček Stanić 2013, 4.



Surrogacy – A Biomedical Mechanism in the Fight Against Infertility

257

surrogacy have been selected for the discussion below. The author will firstly 
analyze the legal system of the Russian Federation, as it is a country with 
liberal solutions which allows for surrogacy to be carried out without any 
obstacles. The second system to be analyzed in this paper is the legal system 
of Germany; an example of a country that expressly prohibits surrogacy. It 
is interesting, however, to point out that, in recent years there has been a 
notably more flexible approach by the German courts in addressing the issue 
of surrogacy carried out abroad (international surrogacy).

2.1.	Surrogacy in Russian law

As previously said, the discussion will primarily address the legislation 
of a country that allows every form of surrogacy. An example of one such 
legislation is that of the Russian Federation. The first surrogacy case in 
Russia was recorded in 1995 when the first twin girls were born using 
assisted reproduction.7 Immediately after that, the Family Code of the 
Russian Federation8 came into effect, which, albeit scantily, laid down the 
first rules on surrogacy (Svitnev 2016, 232–233). It stipulated that married 
persons who have given their consent, in written form, for the implantation 
of an embryo in another woman for carrying and bearing it, may be 
recorded as the child’s parents only with the consent of the woman who 
has given birth to the child (surrogate mother).9 The same law prohibited 
any subsequent dispute of the child’s origin, following such registration of 
motherhood/parenthood.10 Nevertheless, the Family Code failed to answer 
some of the main surrogacy-related questions. This is precisely why the 
Russian legislator enacted the Basic Law on Health Protection of Citizens,11 
in order to regulate surrogacy in greater detail. One of the dilemmas finally 

7	 This surrogacy case led to certain problems because the surrogate mother 
found it difficult to accept the fact that she needed to part ways with the children 
that she had carried and gave birth to. It was precisely this case, as well as some 
other issues, that led to the adoption of the Family Code of the Russian Federation 
that contains norms related to the issue of surrogacy. See Weis 2017, 124–125.
8	 See Family Code of the Russian Federation (Семейный кодекс Российской 
Федерации) No. 223-FZ, dated 29 December 1995, amended 4 August 2022, 
entered into force 1 September 2022.
9	 Family Code, Article 51 para. 4 item 2.
10	 Family Code, Article 52 para. 3 item 2.
11	 Basic Law on Health Protection of Citizens (Федеральный Закон Российской 
Федерации Об основах охраны здоровья граждан в Российской Федерации) 
No. 323-FZ, dated 21 November 2011.
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resolved with the enactment of this law was whether the Russian legislation 
allows both partial and full surrogacy.12 More precisely, the provisions of 
the Basic Law on Health Protection of Citizens outline that the same woman 
cannot be a surrogate mother and an egg donor, hence indicating that only 
full (gestational) surrogacy is permitted in Russia.13 The said law defines 
full (gestational) surrogacy as the process of carrying and delivering a child 
(including premature birth) based on a contract concluded between the 
surrogate mother (the woman carrying the fetus following the transfer of 
a donated embryo) and the intended parents, whose genetic material was 
used in the fertilization process.14 In addition and unlike the Family Code, the 
Basic Law on Health Protection of Citizens recognizes the right to surrogacy 
to a wider scope of legal subjects. In other words, the right to surrogacy 
is granted not only to persons who are married, but also to heterosexual 
partners, as well as to single women. It is important to emphasize that a 
single woman has this right solely under the condition that there are medical 
indications preventing her from carrying and delivering a child (Weis 2017, 
125).15 In connection with this, Draškić (2022, 347) points out to two issues 
arising from such provisions. Firstly, only married couples are required to use 
their own genetic material in surrogacy procedures, i.e., the legislator does 
not stipulate this condition for heterosexual partners or for single women. 
Khazova (2016, 300) stresses that it remains unclear as to why the legislator 
opted for this approach and highlights that it is indisputable that, at least 
normatively, the law limits married couples’ right to access to this method 
of assisted reproduction (see Svitnev 2016, 234). The second issue relates to 
the discrimination against single men. Better said, the previously mentioned 
legal provisions testify to the fact that single men are not granted the right to 
access to this method of assisted reproduction. This is why the constitutional 
provision on gender equality in health protection and provision of medical 
assistance is directly violated (Draškić 2022, 347 fn. 11).16

12	 Khazova (2016) underlines that, by using the term “implementation” in the 
Family Code, the legislator wanted to point only to the possibility of full surrogacy, 
and not partial surrogacy. However, she correctly concludes that this ignores a 
potential situation in which the egg of the surrogate mother was used for in vitro 
fertilization. See Khazova 2016, 285.
13	 Basic Law on Health Protection, Article 55 item 10. See Khazova 2016, 285.
14	 Basic Law on Health Protection, Article 55 item 9.
15	 Basic Law on Health Protection, Article 55 item 3.
16	 However, some authors note that on a practical level this right is also recognized 
for single men. Moreover, when ruling on whether a single man can be granted 
the legal status of a parent of a child born through surrogacy, the District Court in 
Moscow emphasized that there are no norms in Russian law that prohibit or limit 
the right of women or men to use mechanisms of medically assisted reproduction. 
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It seems, however, that one of the greatest inconveniences of Russia’s 
legislation regarding the issue of surrogacy is related to the execution of 
surrogacy contracts: the intended parents can be registered as the child’s 
parents only if the surrogate mother consents to it after the birth of the 
child (Khazova 2016, 285). Consequently, a surrogacy contract does not 
produce any legal effects if, following the child’s birth, the surrogacy mother 
refuses to give away the child and consent to the registration of the intended 
parents as the child’s legal parents. The intended parents (who can, at the 
same time, be the biological parents) therefore remain unprotected because 
“the surrogate mother always retains the right to decide whether she wants 
to execute the previously concluded surrogacy agreement, without having 
to bear any consequence” Draškić (2022, 348, translated by author). This 
solution was met with much criticism by legal scholars. That is because the 
will of the surrogate mother was placed above the child’s interest to live 
with his/her biological parents (Draškić 2022, 347). It hence comes as no 
surprise that the general opinion of the Plenary Session of the Supreme 
Court of Russia concluded that the fact that a surrogate mother refuses to 
consent to the registration of intended parents as the child’s legal parents 
cannot be used as an unconditional basis for resolving the issue of parental 
rights. Instead and in order to assess the case correctly, courts should take 
into account the circumstances of each case, primarily whether the parties 
concluded a surrogacy agreement and, if so, consider its provisions to 
determine whether the intended parents are also the child’s genetic parents, 
why the surrogate mother failed to consent to the intended parents being 
registered as the child’s legal parents, and, after taking into account all the 
circumstances of the case, as well as the principle of the best interest of the 
child,17 to decide in the best interest of the child (Khazova 2016, 288). The 
Constitutional Court of Russia accepted the said general opinion already 
in 2018 when deciding on a case that involved precisely this matter. When 
deciding on a case in which a surrogate mother refused to give her consent 
to the registering of the intended parents as legal parents, the Constitutional 
Court of Russia rejected a constitutional appeal filed by the surrogate mother. 
The rationale of the court was that “the surrogate mother abused her rights, 
not only by acting contrary to the provisions of the surrogate contract, 

The District Court in Moscow therefore passed down a decision under which a 
single man can be designated as the father, while the field for the name of the child’s 
legal mother is crossed out. See Тorkunova, Shcherbakova 2022, 29 fn. 51.
17	 Convention on the Rights of the Child, Article 3 para. 1: “In all actions 
concerning children, whether undertaken by public or private social welfare 
institutions, courts of law, administrative authorities or legislative bodies, the 
best interests of the child shall be a primary consideration.”
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but also counter to the interests of the children born in the execution of 
this contract and whose genetic parents were a contractual party in the 
conclusion of the contract, as well as contrary to the interests of children 
from a previous marriage” (Draškić 2022, 349 fn. 16, translated by author).18

It was previously noted that surrogacy can be altruistic or commercial. 
The countries that allow surrogacy usually prohibit any form of its 
commercialization. Russian law, however, neither prohibits nor allows 
commercial surrogacy (Khazova 2016, 290). This is precisely why some 
authors note that a surrogate mother is entitled to reimbursement of 
expenses (medical costs, travel expenses, childbirth expenses, etc.) and to a 
reward for providing the service of carrying and delivering a child (Svitnev 
2016, 236). Moreover, it is estimated that a surrogate mother may receive a 
sum of EUR 15,000 to EUR 30,000, on the basis of her right to a reward.19

However, another, more important issue related to surrogacy has been 
raised in Russia in the past two years. As Russian legislation is quite liberal 
in the field of medically assisted reproduction, it is of no surprise that 
“reproductive tourism”, i.e., international surrogacy, has been a common 
occurrence. In this particular case international surrogacy refers to intended 
parents who are foreign nationals and who travel to Russia in order to 
conclude a surrogacy agreement with a surrogate mother in Russia whose 
duty will be to carry and deliver a child that she will then transfer to them.20 
Russia is especially interesting for foreign nationals, primarily because the 
costs of the process are considerably lower than in the European Union 
member countries that allow surrogacy (Svitnev 2016, 239). Moreover, 
foreign nationals enjoy the same rights as Russian citizens when it comes 
to the medically assisted reproduction services. Better said, in surrogacy 
cases that result in delivery of the child on Russian territory, foreign 
nationals are allowed to obtain a birth certificate for the child designating 
them as the child’s legal parents. However, it is uncertain whether and to 
what extent such international surrogacy practices will continue. That is 
because the recent activities of the Russian legislator indicate a possible 
adoption of a law that would prohibit foreign nationals from using the 
services of surrogacy in Russia. The draft law lays down a number of rules 
of significance for international surrogacy. First of all, it stipulates that 
only a Russian national can be a surrogate mother. In addition to this, only 

18	 Also see Khazovа 2016, 286–289.
19	 These figures can go up to EUR 100,000 and in some cases surrogate mothers 
even acquire ownership of real estates which are worth even twice as much (Svitnev 
2016, 236).
20	 For more on international surrogacy see Bordaš 2012.
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Russian citizens as intended parents would have the right to surrogacy. 
This ban would not apply to cases in which one of the intended parents 
is a Russian citizen who is married to a foreign national or a stateless 
person (Federal Assembly of the Russian Federation 2022).21 As reported 
by Reuters (Reuters 2022), a member of the working group who took part 
in the drafting of these provisions pointed out that the ban on foreign 
citizens and stateless persons using surrogacy services was a response 
to the recorded cases of death and trafficking of children born as a result 
of surrogacy arrangements concluded with foreign nationals or stateless 
persons marked as the intended parents. It should, however, be noted that 
for now, this presents a draft law and the question remains whether it will 
be adopted. However, it appears that potential legal norms restricting the 
right of foreign nationals to use surrogacy in Russia could cause significant 
difficulties, as Russia is one of the countries that is often the choice of foreign 
nationals for carrying out the surrogacy procedure. This problem becomes 
even more noticeable when taking into account the fact that, in addition to 
Russia, a large number of foreigners choose Ukraine as the country in which 
they want to carry out the surrogacy procedure. As we know, Ukraine and 
Russia are in an armed conflict at the time of the writing of this paper. As a 
result, conducting the surrogacy procedure in Ukraine is significantly more 
difficult and what is more, it opens up many unresolved issues that have 
not had to be raised in the past.22 Seeing as the question remains when the 
conflict will end, it is clear that many foreigners are essentially denied the 
possibility of opting for a surrogacy procedure in Ukraine. If, in addition to 
this, the aforementioned draft law was to be adopted in Russia, additional 
difficulties for foreign nationals will appear because they would be denied 
the right to carry out the surrogacy procedure in Russia. This would in turn 
deprive foreign citizens of the right to carry out the surrogacy procedure 
in two European countries where the implementation of the international 
surrogacy procedure is otherwise very common.

21	 See Federal Assembly of the Russian Federation (2022).
22	 Due to the armed conflict, it has come to light that the interests of intended 
parents, surrogate mothers and agencies that provide mediation in the surrogacy 
process are actually opposed. A particular problem that has arisen is also related 
to the legal status and citizenship of the children born in surrogacy processes 
in conflict areas who, therefore, cannot leave the country. Consequently, many 
intended parents are in a desperate situation because they are not certain whether 
they will ever meet with the child and establish a parental relationship. For more 
details see Marinelli et al. 2022, 5647.
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All previously said leads to the conclusion that Russia is an example of a 
legal system that recognizes the need to exercise and protect the reproductive 
rights of individuals, as well as the need to protect the interests of the child by 
using this specific mechanism of medically assisted reproduction. However, 
it can be claimed with equal certainty that there is also room for changes 
to the existing legal norms in order to resolve certain potentially disputed 
issues. Hence, the Russian legislator should lay down adequate amendments 
that would introduce changes to the existing provision under which a single 
man is not permitted to use surrogacy services. Moreover, having in mind 
that commercial surrogacy is also present in Russia, the author believes 
that the Russian legislator should present certain amendments that would 
regulate the contractual relationship between the surrogate mother and the 
intended parents in a more detailed manner, i.e., their rights and obligations, 
primarily the surrogate mother’s right to a reward. Finally, although for 
the time being only a draft law is being discussed, it appears that potential 
legal norms restricting the rights of foreigners to opt for surrogacy in Russia 
could also cause considerable difficulties because the Russian Federation is 
one of the countries in which surrogacy is very popular. As already stated, 
this problem is even more noticeable taking into account the fact that, for 
many couples, the alternative is a surrogacy procedure in Ukraine, which is 
currently in an armed conflict with Russia. If this draft law was to be adopted, 
third persons, foreign nationals, could subsequently truly suffer significant 
consequences regarding the exercising of their reproductive rights.

2.2.	Surrogacy in German law

In complete contrast to Russia are the legal systems that explicitly 
prohibit surrogacy, such as is the case with the German legal system. The 
German legislator addressed the issue of surrogacy in several different laws. 
First of all, it should be said that the Article 134 of the German Civil Code23 
stipulates that any legal transaction that violates a statutory prohibition is 
void, unless the statute leads to a different conclusion,24 as well as that any 
legal transaction that offends public policy is void.25 Additionally, the first 
section of The Embryo Protection Act,26 titled Improper Use of Reproductive 

23	 German Civil Code (Bürgerliches Gesetzbuch – BGB).
24	 German Civil Code, §138.
25	 German Civil Code, § 138 (1).
26	 Embryo Protection Act – Gesetz zum Schutz von Embryonen 
(Embryonenschutzgesetz – ESchG).
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Technology, stipulates that anyone who attempts to carry out the artificial (in 
vitro) fertilization of a woman who is prepared to permanently give up her 
child to a third person after birth (surrogate mother) or to transfer a human 
embryo to a surrogate mother can be fined and sentenced to up to three 
years imprisonment.27 It is noteworthy to underline that the said attempt 
is punishable by law only if it is perpetrated by healthcare workers because 
the legislator emphasizes that the intended parents and the surrogate 
mother cannot be criminally prosecuted (Klinkhammer 2016, 51).28 The Act 
on Adoption Placement and on the Prohibition of Surrogacy Placement 29 
stipulates that a surrogate mother is defined as a woman who is willing, on 
the basis of an agreement, to undergo artificial or natural insemination or to 
undergo implantation of an embryo that is not her own and who will, after 
giving birth, hand the child over to intended parents for adoption or other 
placement in permanent care.30 Surrogacy placement relates to the matching 
of persons wishing to adopt or otherwise permanently care for a child born 
to a surrogate mother with a woman who is willing to act as surrogate.31 
Such surrogacy placement procedure is prohibited and punishable with 
a fine or with up to one year in prison. Moreover, any form of offering of 
surrogacy services or advertising of such services by adoption agencies 
is also forbidden (Dutta 2016, 37). Although it can be concluded that the 
German legislator has a negative attitude on surrogacy, regulating the issue 
of the legal status of intended parents could not be completely ignored 
because of the cases when surrogacy does occur.32 However, this issue is 
addressed in a way that completely ignores the specificities of surrogacy 
as a process of medically assisted reproduction. The German Civil Code 
stipulates that the mother of a child is the woman who gave birth to it.33 Such 
wording unequivocally gives precedence to the implementation of the mater 
semper certa est principle even if there is no genetic connection between 
the surrogate mother and the child. By laying down this norm, the legislator 

27	 Embryo Protection Act, § 1 (1) No. 1 and No. 7.
28	 Embryo Protection Act, § 1 (3) and § 11 (2).
29	 Act on Adoption Placement and on the Prohibition of Surrogacy Placement 
(Adoptionsvermittlungsgesetz – AdVermiG).
30	 Act on Adoption Placement, §13а.
31	 Act on Adoption Placement, §13b.
32	 There are situations when the intended parents, surrogate mother and medical 
professionals decide to act contrary to the legal regulations and carry out the 
surrogacy process, i.e., situations when surrogacy is not banned (for example, it is 
possible to talk about the surrogate mother’s natural insemination) or there are 
cases that refer to international surrogacy. See Dutta 2016, 39.
33	 German Civil Code, § 1591.
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intended to prevent the implementation of medically assisted reproduction 
procedures that lead to “split” motherhood (Gössl 2015, 451; Dutta 2016, 
39). Consequently, an intended mother can be designated as the mother of 
the child only if that is preceded by the adoption of the child born through 
surrogacy (Gössl 2015, 451). The rules that apply to the establishment of 
fatherhood are to some degree more flexible than those for establishing 
motherhood. More precisely, there is a rebuttable legal presumption that the 
mother’s husband is to be considered the child’s father.34 Therefore, in the 
case of surrogacy, the surrogate mother’s husband would be considered the 
child’s father. If the child’s mother is single, the person who gave a declaration 
of recognition of paternity, and to whose declaration the mother consented, 
is to be considered the child’s father.35 Paternity can also be established by 
a court decision in two cases. The first case refers to all situations in which 
paternity has not been determined. In this scenario, the man who considers 
himself to be the father of the child can turn to the court asking it to pass 
a decision determining his out-of-wedlock paternity of the child.36 The 
second case is somewhat more complicated because it involves a situation in 
which the paternity of the child has already been determined. The man who 
believes to be the father of the child has the right to contest the determined 
paternity only if he declares in lieu of an oath that he had sexual intercourse 
with the mother of the child during the period of conception and if there is 
no familial relationship between the child and the father whose paternity 
had previously been determined.37 If the man who considers himself to 
be the father of the child succeeds in contesting the paternity of the man 
designated as the father of the child, when contesting the paternity the court 
will at the same time also pass a decision determining the paternity of the 
man who considers himself to be the child’s father (Dutta 2016, 43). Such 
a norm raises the question of how the existence of sexual relations will be 
interpreted in practice and whether this condition truly has to be met. Some 
authors point out that the German Federal Court38 took a liberal position on 
the issue of the existence of sexual relations between the man who considers 
himself to be the father and the child’s mother (Dutta 2016, 42 fn. 23). It was 
hence said that the cases in which the fertilization of the woman happened 
using the genetic material of a donor who consented to such fertilization 

34	 German Civil Code § 1592 No. 1.
35	 The man who considers himself to be the father (intended father) can give a 
declaration of paternity recognition even before the child’s birth, even if his genetic 
material was not used for the conception of the child. See Dutta 2016, 41.
36	 See the German Civil Code § 1600d (1).
37	 See the German Civil Code § 1600 (1) No. 2 and § 1600 (2).
38	 The Federal Court of Justice (Bundesgerichtshof – BGH).
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can be classified as the existence of sexual relations, unless the donor 
is anonymous.39 Regarding the establishment of paternity of a man who 
considers himself to be the father of a child conceived through surrogacy, 
there are scholarly opinions that in case of the assessing of whether there 
was a sexual relationship between the man who considers himself to be the 
father of the child and the child’s mother, the Federal Court of Justice would 
probably take the position that this condition is met if the genetic material 
of the man who considers himself the father was used and if he and the 
child’s mother were acquainted (Dutta 2016, 43 fn. 24).

It is undeniable that, under the norms contained in the German legislation, 
acquiring the status of legal parents in the surrogacy procedure is made 
difficult for the intended parents. It is precisely for this reason that intended 
parents most often opt for adoption through which they can become the 
legal parents of a child born through surrogacy. If the intended parents are 
spouses, they can jointly adopt a child born by a surrogate mother.40 In order 
for the adoption to take place, several requirements need to be met. The 
intended parents can be adoptive parents only if the child’s biological parents 
consent to the adoption, i.e., the surrogate mother in the case of surrogacy 
(and also the surrogate mother’s husband, if she is married). As the child’s 
biological parent, the surrogate mother cannot give her consent before the 
child is eight weeks old.41 Additionally, a decision on adoption is passed 
only if it is in the best interest of the child and if it can be expected that a 
parent-child relationship will be established between the adoptive parents 
and the child (Dutta 2016, 45). It should be noted that the assessment of 
the standard of the best interest of the child is raised to an even higher level 
when the intended parents are the adoptive parents. The German Civil Code 
emphasizes that a person who, for the purpose of adoption, has taken part in 
a procurement of a child that is unlawful or contrary to public policy or who 
has commissioned a third party for this or rewarded them for this, should 
adopt a child only if that is necessary for the best interest of the child and if 
can be expected that the child and the intended parents will create a family-
like relationship.42 Therefore, in this case, it is not enough for the court to 

39	 See BGH 15 May 2013, FamRZ 2013, 1209, 2010.
40	 One of the intended parents who is married can also adopt a child alone if the 
intended parent’s spouse is already designated at the child’s father. See German 
Civil Code § 1741. 
41	 German Civil Code, § 1747.
42	 German Civil Code, § 1741 No. 1.
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assess that the establishment of adoption is suitable for achieving the best 
interest of the child, but that the establishment of adoption is necessary to 
protect the best interest of the child (Dutta 2016, 45).

Although the adoption procedure is a more favorable solution for 
recognizing the legal status of intended parents, compared to the application 
of the rules on establishing maternity and paternity, it seems that the simplest 
solution for the intended parents is to go abroad so that the surrogacy 
procedure can be carried out smoothly and in accordance with the law. 
However, German nationals encounter certain difficulties even in such cases. 
Better said, seeing that German law prohibits surrogacy, a particular problem 
arises when there is a need to recognize the legal status of intended parents 
in cases where the surrogacy procedure is carried out outside of Germany 
(international surrogacy). It is often the case that German citizens leave the 
country and carry out the surrogacy procedure in another country, only to 
then return to Germany and petition to be recognized as the legal parents 
of a child born through surrogacy in a foreign country. The German courts’ 
initial position was that any form of recognition of the intended parents’ 
legal status is contrary to public policy, even when the surrogacy procedure 
is allowed in the country in which it was carried out (Gösll 2015, 449 fn. 4). 
However, the views of the German courts changed after 2014. A same-sex 
couple, German citizens residing in Berlin, who were in a civil partnership, 
decided to travel to California to carry out the surrogacy procedure. The 
intended parents entered into a surrogacy agreement in accordance with 
Californian law. The surrogacy procedure was carried out using the genetic 
material of parent No. 1 and that of an unidentified woman. Before the child 
was born, parent No. 1 signed an acknowledgement of paternity of that 
child at the German consulate, which the surrogate mother consented to. In 
accordance with the decision of the Superior Court of the State of California, 
both intended parents were designated as the child’s legal parents. The 
intended parents then returned to Germany and turned to the relevant 
municipal administration requesting it to establish their status as the child’s 
legal parents. The relevant municipal administration refused the request 
to register their legal status, pointing out that that would be contrary to 
public policy. They were told that the intended parent who had donated 
the genetic material could be registered as the child’s father, but that the 
decision of the Superior Court of the State of California cannot be recognized 
in its entirety (Gösll 2015, 450). Once the intended parents exhausted all 
previous legal remedies, they decided to turn to the German Federal Court 
of Justice, requesting it to answer whether two men can be designated as 
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the legal parents of a child born through surrogacy in a foreign country.43 
The Federal Court of Justice took the position that recognition of a foreign 
court’s decision cannot be refused on the grounds that it runs counter to 
public policy, and instead ordered the relevant municipal administration to 
register the child’s birth and the plaintiffs as the child’s legal parents. The 
court pointed out that, in the case of surrogacy, a foreign court’s decision 
recognizing intended parents the legal status of parents is not a violation of 
public policy if one of the intended parents is genetically related to the child 
(Klinkhammer 2016, 53). The Federal Court of Justice also stressed that the 
surrogacy procedure in the foreign country was carried out legally, that the 
child had no influence whatsoever on its creation, and that it thus cannot be 
responsible for the consequences arising from it (Klinkhammer 2016, 54). 
The court additionally pointed out that when assessing whether a foreign 
court decision is contrary to German public policy, the rights protected by 
the European Convention on Human Rights (ECHR)44 must be considered. 
Citing the decisions of the European Court of Human Rights,45 it emphasized 

43	 Bundersgerichtshof Beschluss XII ZB 463/13, 10 December 2014.
44	 Ibid.
45	 The first case that the German Federal Court of Justice cited was Mennesson 

v. France. The applicants were the parents of girls born through surrogacy in 
the United States of America. They turned to the European Court of Human 
Rights claiming that the right to respect for their private and family life (Article 
8 of ECHR), and that the children’s best interests had been violated as they were 
unable to obtain recognition in France of the legal  parent-child  relationship 
lawfully established abroad. The European Court of Human Rights ruled that there 
had been a  violation of the right to respect for private and family life of the girls 
born through surrogacy. The violation was primarily reflected in the fact that the 
French state authorities refused to identify the girls as the children of the indented 
parents (the applicants), even though they were identified as their children in the 
state in which the surrogacy process had been carried out. The European Court 
of Human Rights pointed out that this position undermined the children’s identity 
within French society. In addition, it stipulated that the norms of French law, 
which refused to establish a legal relationship between the intended parents and 
the children conceived through such processes of medically assisted reproduction 
negatively affected not only the parents who chose a certain medically assisted 
reproduction treatment but also the children, thus affecting their right to respect 
for private life as well. Moreover, having in mind that one of the intended parents 
was the children’s biological parent, and that biological parenthood is an important 
component of one’s identity, it cannot be said that it is in the interest of the child 
to deprive them of a legal relationship of this nature where the biological reality of 
that relationship has been established and both the child and the intended parent 
demand full recognition thereof. In view of all this, the European Court of Human 
Rights held that the consequences of this serious restriction of the identity and right 
to respect for private life of the children, by preventing both the recognition and 
establishment of their legal relationship with their biological father, point to the fact 
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that a child’s right to respect for private and family life, protected by Article 
8 of the European Convention on Human Rights, must always be taken into 
account when deciding on the legal status of parents.46 The Federal Court 
of Justice has, to a large extent, based its decision precisely on the rights 
and the wellbeing of the child born through surrogacy (Klinkhammer 
2016, 54–55).47 The Federal Court of Justice hence clearly pointed out that 
when deciding on the recognition of the legal status of parents, precedence 
should be given to the best interest of the child, and not to the protection of 
the German public policy. Nevertheless, it remains uncertain whether the 
Federal Court of Justice would have ruled the same way if the child born 
through surrogacy had been conceived without using the genetic material of 
one of the intended parents. That is because in the aforementioned case the 
court’s decision was, among other things, based on the fact that there was a 
genetic link between one of the intended parents and the child.

Yet and considering the change of views of the Federal Court of Justice, 
it can undoubtedly be concluded that the German judicial authorities 
opted for a more flexible approach and in favor of recognizing surrogacy 
procedures carried out abroad, which is a shift compared to the previous 
understandings of the German courts. However, it remains to be seen 
whether that will open a small window of opportunity for the possibility of 
recognizing the right to carry out the surrogacy procedure in Germany, i.e., 
for relevant amendments to the legislation. For the time being, this seems 
unlikely because international surrogacy and surrogacy carried out in the 
territory of Germany cannot be equated. What is more, it is pointed out that 
this approach to the surrogacy process by the German legislator is a result 
of the intention to fully prevent the practice of carrying out the surrogacy 
procedure in the territory of Germany (Klinkhammer 2016, 54).

that France had overstepped the permissible limits of its margin of appreciation. It 
is precisely for this reason, and taking into account the significance of the child’s 
interests in weighing the competing interests at stake, that the European Court 
concluded that the right of the girls to respect for their private life was infringed. 
See Mennesson v. France, No. 65192/11, 26 June 2014, § 96–101. For more details 
on the facts in this case and the court ruling see Draškić 2022, 356–360.
46	 Bundersgerichtshof Beschluss XII ZB 463/13, 10 December 2014.
47	 The Federal Court of Justice primarily took into account the child’s right 
to be cared for and to be brought up by its parents rather than anyone else. See 
Grundgesetz, Article 2 para. 1, in connection with Article 6 para. 2.
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3.	SURROGACY IN SERBIAN LAW

When speaking of medically assisted reproduction in Serbia, it should first 
be noted that the Constitution of the Republic of Serbia,48 being the highest 
legal act, stipulates that every person has the freedom to decide whether 
they will procreate.49 The legal content of the principle of deciding freely on 
whether to have children was most comprehensively defined by Stevanov 
(1977, 49) who believes that this principle encompasses several rights, one 
of which is precisely the right to conceive (naturally or artificially, the right 
to treatment of sterility, and the right to transplantation of gonads in order to 
birth a child) (Draškić 1992, 246).50 Therefore, the right to access to medically 
assisted reproduction is one of the rights encompassed in the constitutional 
right to freely decide on procreation. Along with the Constitution of the 
Republic of Serbia, the same right is also protected by Article 8 of the 
European Convention on Human Rights,51 which the European Court of 
Human Rights itself emphasized on a number of occasions.52 However, the 
Serbian Family Act53 envisages that only a woman has the right to freely 
decide on giving birth.54 Nevertheless, since the constitutional norm entails 
that it is everyone’s right to freely decide to procreate, and as this right 
entails the right to conceive, it is undisputed that every person, regardless of 
their sex, has the right to access to medically assisted reproduction.

48	 Constitution of the Republic of Serbia, Official Gazette of the Republic of Serbia 
98/2006 and 115/2021.
49	 Constitution of the Republic of Serbia, Article 63 para 1.
50	 See also Mladenović 1989, 58.
51	 Article 8 of the ECHR, which was ratified by the state union of Serbia and 
Montenegro in 2003, stipulates that everyone has the right to respect for their 
private and family life, home, and correspondence. 
52	 The European Court of Human Rights pointed out that “the right of a couple 
to conceive a child and to make use of medically assisted procreation for that end 
comes within the ambit of Article 8, as such a choice is clearly an expression of 
private and family life.” See S. H. and others v. Austria, 57813/00, para. 82; Barać 
2021, 176–177. For more details on medically assisted reproduction before the 
European Court of Human Right see Bordaš 2011, 313–333.
53	 Family Act of the Republic of Serbia, Official Gazette of the Republic of Serbia 
18/2005, 72/2011 – state law and 6/2015.
54	 As can be noted, the Family Act grants this right only to women, hence 
undeniably violating the constitutional norm proclaiming that everyone is entitled 
to this right. Such provision became an integral part of the text of the law because, 
in the process of passing the Family Act, an amendment was adopted that changed 
Article 5 para. 1 of the Draft Family Act, which had been drafted by a committee of 
experts (Draškić 2020, 51).
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The Law on Medically Assisted Reproduction55 is of special importance 
to the subject matter. To that end this law defines that medically assisted 
reproduction is a procedure that is carried out in line with the modern 
standards of biomedicine, in the event of infertility and if there are medical 
indications for fertility preservation, enabling the joining of male and female 
reproductive cells to achieve pregnancy in a manner different from sexual 
intercourse.56 Medically assisted reproduction implies the procedure of 
intracorporeal fertilization, which involves the introduction of sperm cells 
into the female reproductive tract or the introduction of eggs and sperm 
cells together into the female reproductive organs (in vivo fertilization), 
as well as the procedure of extracorporeal fertilization, which involves the 
joining of an egg and a sperm cell outside of the woman’s body in order 
to create an embryo and transfer it to the woman’s reproductive organs 
(in vitro fertilization).57 The right to medically assisted reproduction is 
recognized to spouses of legal age and with legal capacity, to extramarital 
partners and to single women of legal age and with legal capacity.58 This right 
is also recognized to women/men with legal capacity who have postponed 
the use of their reproductive cells due to the possibility of a decrease or 
loss of reproductive function.59 It should be noted that medically assisted 
reproduction can be carried out using either the genetic material of the 
persons entitled to this right or the genetic material of donor(s).60

Serbian legislation envisages the possibility of conception solely through 
egg donation or embryo donation, while explicitly prohibiting surrogacy. 
The provisions of the Law on Medically Assisted Reproduction (LMAR) 
stipulate that a woman who intends to give a child away to a third-party 
following delivery, with or without payment of any kind, i.e. obtaining any 
other material or immaterial gain, is prohibited from taking part in medically 
assisted reproduction, nor is it permitted for a woman or any other person 
to offer surrogate services with or without payment of any kind, i.e., 
obtaining any other material or immaterial gain.61 In addition, the same law 
establishes criminal sanctions for persons who include a woman intending 

55	 Law on Medically Assisted Reproduction – LMAR, Official Gazette of the Republic 
of Serbia 40/2017 and 113/2017. 
56	 LMAR, Article 3 para. 1 item 1.
57	 LMAR, Article 13 para. 2.
58	 LMAR, Article 25 paras. 1 and 2
59	 LMAR, Article 25 para. 3. For more on exercising this right and meeting the 
conditions for the exercise of this right, see Barać 2021, 178–187.
60	 LMAR, Article 29.
61	 LMAR, Article 49 para. 1 item 18.
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to give a child, once it is born, to a third party with or without payment 
of any kind, i.e., obtaining any material or immaterial gains, or a person 
offering surrogate services of a woman or any other person, with or without 
payment of any kind, i.e., obtaining any material or immaterial gains, in a 
medically assisted reproduction procedure.62 On the other hand, the Family 
Act contains a norm stipulating that the woman who gave birth to a child is 
considered to be the mother of the child.63 The Family Act also stipulates that 
if a child was conceived using a donor egg in a medically assisted procedure, 
the maternity of the woman who donated the egg cannot be established.64 
Based on these legal solutions and in light of the fact that, as previously 
said, there is also a possibility of conception using donor genetic material, 
Kovaček Stanić (2013, 12) concludes that the legislator opted for a legal 
solution that gives legal parenthood precedence over genetic parenthood.

Some legal scholars have criticized this legal solution, presenting a 
number of arguments justifying the position that surrogacy should be 
allowed. Cvejić Jančić (2010, 11), being one of them, emphasizes that the 
ban on surrogacy violates the constitutional norms related to the right 
to procreate because the Constitution of the Republic of Serbia does not 
envisage the possibility of restricting this right by law or in any other way. 
Moreover, the said author points out that the ban on surrogacy violates the 
constitutional norm on gender equality65 and the ban on discrimination 
based on gender.66 She draws this conclusion from the fact that, when it 
comes to treating male infertility, all known and available medically assisted 
fertilization procedures can be carried out, while this is not the case when 
treating female infertility. Although the legislator allows for the treatment of 
infertility using egg or embryo donation, a woman who is able to produce 
her own eggs, but is unable to carry a pregnancy and bear a child, is denied 
the possibility of becoming the mother of a child that carries her genetic 
characteristics (Vidić Trninić 2015, 1165). The same authors also refer to 

62	 LMAR, Article 66 para. 1.
63	 Family Act, Article 42.
64	 Family Act, Article 57 para. 2. The same rule is also established in cases when a 
child is conceived with medical assisted reproduction using donor sperm. Therefore, 
there can be no establishing of paternity of the man who donated the sperm. See 
Family Act, Article 58 para. 5.
65	 “The State shall guarantee the equality of women and men and develop equal 
opportunities policy.” Constitution of the Republic of Serbia, Article 15.
66	 “All direct or indirect discrimination based on any grounds, particularly on race, 
sex, national origin, social origin, birth, religion, political or other opinion, property 
status, culture, language, age, mental or physical disability shall be prohibited.” 
Constitution of the Republic of Serbia, Article 21 para. 3.
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the issue of the national birth rate. The provisions prohibiting surrogacy are 
“particularly unacceptable” in cases where a woman who can bear children 
opts to limit herself by having one or two children while, on the other hand, 
a woman, wanting to have more children is prevented from starting a family 
with the help of another woman who is willing and able to do so (Cvejić 
Jančić 2010, 12–13; Vidić Trninić 2015, 1165).67

The author is of the opinion that there is room for a different interpretation 
of the aforementioned norms of the Constitution of the Republic of Serbia. 
In other words, it is questionable whether the prohibition of surrogacy 
can at all be said to restrict one’s right to freely decide to procreate. The 
purpose of the constitutional norms is to prohibit the interference of the 
state in the rights of spouses and extramarital partners to have children that 
are naturally conceived. This, however, does not mean that the legislator 
must stipulate provisions which would allow for this right to be exercised 
through all medically available methods. It should be noted that some 
scholars are of the opinion that the holder of the right to freely decide on 
bearing children “does not at all times have to have the actual possibility for 
procreation of offspring” (Draškić 1992, 249 fn. 54, translated by author). 
Hence, it is evident that the Republic of Serbia has no duty to offer the 
users of this right a range of possibilities for exercising it. As a result, it 
can be stressed that the argument that the current legal norms restrict this 
right are improper. This opinion is based on the fact that the Constitution 
of the Republic of Serbia clearly stipulates that the provisions on human 
rights are interpreted to the benefit of promoting values of a democratic 
society, pursuant to valid international standards in human and minority 
rights, as well as the practices of international institutions that oversee 
their implementation.68 With this in mind, it should be pointed out that it 
is questionable whether the provisions on human rights should actually be 
interpreted in a way that permits surrogacy. It is hence important to consider 
the case law of the European Court of Human Rights, as it is an international 
body set up to ensure the full implementation of the ECHR (Draškić 2019, 
41), and particularly because the exercise of the right to freely decide on 
bearing children is protected by Article 8 of the ECHR (the right to respect 
for private and family life, home and correspondence).69 Consequently, in 

67	 See also Vlašković 2011, 331–332.
68	 Constitution of the Republic of Serbia, Article 18 para. 3.
69	 ECHR, Article 8: “Everyone has the right to respect for his private and family 
life, his home and his correspondence. There shall be no interference by a public 
authority with the exercise of this right except such as is in accordance with the law 
and is necessary in a democratic society in the interests of national security, public 
safety or the economic well-being of the country, for the prevention of disorder or 
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interpreting the norms on human and minority right, the provisions of the 
ECHR and the practice of the European Court of Human Rights should be 
taken into account. With this in mind, it should first be pointed out that, in 
the judgment recently handed down in Pejřilova v. the Czech Republic,70 the 
European Court of Human Rights stressed that, in a sensitive domain such as 
artificial procreation, concerns based on moral considerations or on social 
acceptability must be taken seriously.71 For this reason and when examining 
the compatibility of a prohibition of a specific artificial procreation technique 
with the requirements of the Convention, the legislative framework to which 
it belongs to must be taken into consideration, and the prohibition must be 

crime, for the protection of health or morals, or for the protection of the rights and 
freedoms of others.” When ensuring protection of the rights provided by Article 8 
of the ECHR, the European Commission of Human Rights and the European Court 
of Human Rights often also ensured the protection of the reproductive rights of 
individuals. For more details see Barać 2020, 189.
70	 This case involved a man and a woman who got married in 2012. As they were 
unable to conceive a child naturally, and the applicant’s husband had a serious 
illness, they decided to undergo medically assisted reproduction. In June 2014 the 
applicant’s husband had his sperm cryopreserved, signing a consent form agreeing 
to such preservation solely for the purpose of infertility treatment. However, he 
died before any further steps were taken. The applicant thus turned to the center 
where the sperm cells had been deposited with a request to have her eggs fertilized 
with her late husband’s cryopreserved sperm. The center refused and instead 
suggested that the applicant petition the court in order to reach a settlement. 
The position of the domestic courts was that the center was under no obligation 
to carry out the requested procedure. The applicant appealed to the European 
Court, emphasizing that the state should allow her to continue the process of 
assisted reproduction using the cryopreserved sperm of her deceased husband. 
When stating her request, she cited the right to respect for private and family life, 
home and correspondence. In this specific case, the Court assessed whether the 
Czech Republic’s interference with the applicant’s rights protected by Article 8 of 
the ECHR had been in accordance with the law, whether its aim was legitimate, 
and whether it was necessary in a democratic society. The Court gave a positive 
answer to the first question, because this type of ban on posthumous fertilization 
was envisaged by law. The Court further found that the Czech legislature’s decision 
to enact such provisions, and their interpretation by the domestic courts, indicated 
the intention to respect human dignity and free will, and that such action achieved 
a legitimate aim, namely the protection of morals and the rights and freedoms of 
others.  Regarding the question of whether such interference was necessary in a 
democratic society, the Court emphasized that it did not find that the applicant’s 
legitimate right to respect for the decision to have a child genetically related to her 
late husband should be accorded greater weight than the legitimate general interests 
protected by the impugned legislation. In view of all this, the Court concluded that 
there was no violation of the applicant’s right to respect for private life. For more 
details see Pejřilova v. The Czech Republic No. 14889/19, of 8 December 2022.
71	 Pejřilova v. The Czech Republic No. 14889/19, of 8 December 2022, § 58. See 
also S. H. and Others v. Austria, No. 57813/00, of 3 November 2011, § 112.
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perceived in this wider context.72 The European Court of Human Rights 
noted that states should enjoy a wide margin of appreciation in determining 
the most appropriate policy for regulating matters of artificial procreation, 
especially since the use of IVF treatment continues to give rise to sensitive 
moral and ethical issues against a background of fast-moving medical and 
scientific developments.73 Moreover, the Court answered the question 
regarding the permissibility of carrying out the surrogacy procedure in the 
legal systems of European countries. To that end, in the aforementioned Case 
of Mennesson v. France,74 it was stressed that European states should be 
afforded a wide margin of  appreciation in deciding on surrogacy because 
there is still no consensus on the issue of surrogacy among them as surrogacy 
raises sensitive ethical questions.75

Even if one were to accept the position that women in Serbia are 
denied access to all known and available medically assisted methods for 
the treatment of female infertility, this still does not mean that such a 
restriction is unjustified and that there is discrimination. In other words, 
the procedure of egg donation and embryo donation, where a woman who 
carries and gives birth to a child becomes its mother, differs significantly 
from surrogacy, where the surrogate mother has a contractual obligation to 
carry and give birth to a child, and then give the child away to the intended 
parents. (Kovaček Stanić 2006, 159). Restricting, i.e., denying the right to 
carry out the surrogacy procedure is closely linked with the specific nature 
of the contractual relationship between a surrogate mother and the intended 
parents. For example, an inevitable question that can be raised in the case of 
a surrogacy contract is whether the subject matter of the surrogate mother’s 
obligation is permitted at all, taking into account the provisions of Law of 
Contracts and Torts (LCT).76 Under the provisions of the LCT, the subject of 
obligation shall not be permitted if it is contrary to compulsory legislation, 

72	 Pejřilova v. The Czech Republic No. 14889/19, of 8 December 2022, § 58. See 
also with S. H. and Others v. Austria, No. 57813/00, of 3 November 2011, § 112.
73	 See Pejřilova v. The Czech Republic No. 14889/19, of 8 December 2022, § 43. See 
also Evans v. United Kingdom, No. 6339/05, of 7 March 2006, §81; S. H. and Others v. 
Austria, No. 57813/00, of 3 November 2011, § 97.
74	 Mennesson v. France, No. 65192/11, 26 June 2014.
75	 Mennesson v. France, No. 65192/11, 26 June 2014, §§ 78, 79. See also Draškić 
2022, 358.
76	 Law on Contracts and Torts – LCT, Official Gazette of the Socialist Federal 
Republic of Yugoslavia 29/78, 39/85, 45/89 – decision of the Constitutional Court 
of Yugoslavia and 57/89, Official Gazette of the Federal Republic of Yugoslavia 31/93, 
Official Gazette of Serbia and Montenegro 1/2003 – Constitutional Charter; and 
Official Gazette of the Republic of Serbia 18/2020. 

https://hudoc.echr.coe.int/eng#{%22appno%22:[%2257813/00%22]}
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public policy or fair usage.77 If the subject of an obligation is unlawful, the 
contract would be considered void.78 Cigoj (1983, 169) argues that parts 
of the human body cannot be the subject of a legal transactions, unless this 
involves the disposal of body parts that does not pose a threat to life and 
health, i.e., if it involves altruistic aims (the health of another person). Seeing 
that in the present case the body of a surrogate mother, i.e., her uterus, is 
used to fulfill a contractual obligation toward the intended parents, and 
as it is conceivable that, through pregnancy, the surrogate mother exposes 
herself to a threat to her life or health, it could potentially be claimed that 
the subject matter of the surrogate mother’s obligation is impermissible 
because it affects her personal sphere.79 Such rationale can also be found 
when inspecting other legal systems in which surrogacy contracts are 
prohibited. For example, in French law, it is emphasized that surrogacy 
contracts are contrary to public policy and are therefore void (Pintens 2016, 
18). Moreover, in a case reiterating that surrogacy contracts are prohibited, 
the French Court of Cassation also underlined that the human body and the 
status of a person are inviolable and thus cannot be viewed as goods.80 
Ethical reasons also speak against surrogacy contracts in order to avoid 
situations in which a child becomes the object of exchange between an 
infertile couple and a surrogate mother (Pintens 2016, 18). Moreover, while 
such a contractual relationship could negatively affect the psychological 
status of a child born in this manner, the prohibition of it could prevent the 
exploitation of women from lower social status (Draškić 2022, 355).81 Since 
carrying out the surrogacy procedure implies a process that raises many 
important questions and intrudes on the surrogate mother’s private life 
(unlike the processes of egg donation and embryo donation), it appears that 
the position of the authors who claim that prohibiting the surrogacy process 
violates constitutional norms must be relativized.

Finally, it is necessary to reflect on the views that the provisions 
prohibiting surrogacy are “particularly unacceptable” when women who 
are able to carry a pregnancy and give birth limit themselves and have 
only up to two children while, on the other hand, there are legal obstacles 

77	 LCT, Article 49.
78	 LCT, Article 47.
79	 For more details on types of inadmissibility see Cigoj 1983, 168.
80	 Cass. (Ass. plén) 31 May 1991, D. 1991, note D. Thouvenin, JCP 1991 II, 21 752, 
note J. Bernard. Cited according to Draškić 2022, 355 fn. 29. For more details see 
Draškić 2022, 355.
81	 She, however, underlines that there are also opposite examples, the best proof 
of which is Mennesson v. France. See Draškić 2022, 355.



I. Barać (str. 253–283)

276	 Anali PFB 2/2023Anali PFB 2/2023

for women who, although they want to, are prevented from having a child 
with the help of a surrogate mother. It appears that the position of such 
scholars is that the right to procreate encompasses the right to choose the 
manner in which the childbirth will occur. The right to freely decide on 
having children primarily relates to every person’s right to make a choice on 
whether they want offspring or not (Kovaček Stanić 2013, 2; Draškić 2020, 
51–53). Once a person has made this choice, their right to conceive, both 
naturally and artificially, is protected. Due to its biological aspect, the right 
to conceive naturally is far easier to realize. On the other hand, the right to 
conceive artificially implies infertility treatment by carrying out procedures 
that include various reproduction technologies of intracorporeal or 
extracorporeal conception, which is a more complex method. Consequently, 
it can be concluded that the surrogacy procedure, as a method of conceiving a 
child artificially, cannot be treated the same as other methods of conception. 
Thus, it is necessary to keep in mind that in carrying out the surrogacy 
procedure, there is a very specific obligation of the surrogate mother, as was 
previously explained. In addition to this, “pregnancy and childbirth actually 
lead to the creation of emotional bonds between a mother and a child the 
breaking of which is unnatural, even inhumane” (Kovaček Stanić 2013, 16, 
translated by author). Moreover, the protection of the right to found a family 
does not necessarily mean that this right will in fact be realized. Let’s say 
a woman wants to terminate a pregnancy and her husband is against it. In 
such case the woman’s husband, although granted the constitutional right to 
freely decide on having children, cannot in fact exercise his right and become 
a parent.82 Even if the courts were to accept the position of legal scholars 
that the surrogacy procedure should be allowed it should not be overlooked 
that some questions of both biological and legal nature would definitely be 
raised, questions to which Serbia’s legal system has no answers – at least 
not at the moment. Having all this in mind, the author is of the opinion that 
there is no place for the interpretation that the right to conceive artificially 
includes the right to surrogacy. Consequently, she does not see a correlation 
between a woman’s right to choose to “limit” her own reproduction by 
wanting one or two children and denying the right to surrogacy.

It should be mentioned that a discussion of legislative changes allowing 
surrogacy procedures in Serbia was recently opened. The proposed 
Preliminary Draft of the Civil Code of the Republic of Serbia (Preliminary 
Draft) included a legal provision that allows for the conclusion of surrogacy 
contracts provided that certain conditions are met. The proposed norms have 
been defined in a way which offers alternative solutions for every provision, 

82	 See Draškić 1992, 248 fn. 53. 
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therefore leaving the actual intent of the working group of the Preliminary 
Draft rather unclear. The Preliminary Draft defines surrogacy contract as a 
contract on child bearing for another, which can be concluded between a 
woman who would carry and give birth to a child (surrogate mother) and 
the intended parents, whereby the intended parents may be both spouses 
and extramarital partners, as well as single persons (man or woman).83 
The Preliminary Draft remains ambiguous regarding the form of surrogacy 
since alternative solutions are proposed, e.g. it provides for the possibility of 
surrogacy based on family relations, but bans surrogacy between individuals 
who are not related, and then proposes, as an alternative solution, to ban 
surrogacy based on family relations, while only allowing surrogacy between 
individuals who are not related.84 Furthermore, it envisages the possibility 
of both partial and full surrogacy, with a criterion for determining the type 
of surrogacy different from the one accepted in comparative law.85 Hence, 
it can be underlined that many dilemmas remain unresolved. Anyhow, the 
provisions contained in the Preliminary Draft should not be given much 
weight, bearing in mind that the said draft has been put ad acta and that it 
remains unclear whether and how surrogacy procedure will be regulated in 
Serbian law. Nevertheless, considering the specific legal nature of surrogacy 
contracts, there are several preliminary questions that need to be answered 
in order to adequately address the issue of carrying out the surrogacy 
procedure. In other words, the first question that needs to be answered is 
whether the surrogacy agreement is contrary to public policy, bearing in mind 
that it foresees carrying and giving birth to a child for another and handing 
the child over to the intended parents. Furthermore, the issue of the form of 
this contract would also have to be resolved, i.e., whether a surrogacy contract 
should be concluded with prior/subsequent consent of an administrative 
body, whether the agreement should be concluded in the form of a notary 
public record, or whether it should be envisaged that a surrogacy contract 
does not produce any legal effects pending the decision of the competent 

83	 Preliminary Draft, Article 2273.
84	 Preliminary Draft, Article 2275.
85	 In the Preliminary Draft, partial surrogacy refers to surrogacy carried out 
using the reproductive material of at least one of the individuals who wants a child 
(contrary to this, in comparative law, the distinguishing criterion is whether the 
egg of the surrogate mother was used in the surrogacy process). According to the 
solution proposed in the Preliminary Draft, full surrogacy refers to cases in which 
the reproductive material of both intended parents is used in the surrogacy process 
– while, in comparative law, full surrogacy includes the cases where the genetic 
material of one or both intended parents is used. For more details on the solutions 
proposed by the Preliminary Draft, see in Kovaček Stanić 2013, 14–15. See Vidić 
Trninić 2015, 1166 ff.
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court, after which a parental legal relationship can be established between 
the intended parents and the child born through surrogacy.86 Finally, the 
question whether both partial and full surrogacy should be allowed would 
also need to be answered. Kovaček Stanić (2013) asserts that Serbia’s legal 
system should start off with more restrictive legal solutions, which is why 
it should only allow full surrogacy.87 In addition to these, many other legal 
questions can be raised regarding the surrogacy procedure (issues related 
to the right to reimbursement of costs, right to termination of contract due 
to non-performance, impossibility of performance, right to termination of 
contract or amendment of contract due to changed circumstances, etc.). It is 
precisely for this reason that it can be unequivocally concluded that, at the 
present time, Serbia’s legislation has not considered the issue of carrying out 
the surrogacy procedure to a sufficient extent and with adequate attention. 
As a result, it would be necessary to first resolve the numerous dilemmas 
that may arise in connection with medically assisted fertilization, and only 
then proceed with its implementation.

4.	CONCLUSION

Surrogacy has been known as a mechanism of medically assisted 
reproduction for almost forty years now. Nonetheless, it is still not regarded 
as an appropriate infertility treatment, albeit the fact that it offers infertile 
couples a chance to become parents of a child that is genetically related 
to one or even both of them. On the contrary, the research and analysis 
presented by the author leads to the conclusion that the legal systems in 
Europe and around the world still do not have a uniform approach. However, 
the examples of different legal systems showcase that the division of legal 
systems into those that prohibit surrogacy, those that allow only altruistic 
surrogacy and those that allow every form of surrogacy is not necessarily 
nor should it be very strict. This paper presents a comparative review of 
two legal systems that can testify to that. On the one hand there is Russia, 
a legal system that features extremely liberal norms regarding surrogacy. 
This approach, however, raises certain issues, the most important being the 
justification of a surrogate mother’s right to refuse, following the birth of 
a child, to consent to the registering of the intended parents as the child’s 

86	 For more details on form of surrogacy contracts, see Vlašković 2011, 333–335.
87	 If partial surrogacy were to be allowed, there would be risk of the surrogate 
mother refusing to hand over the child because of the genetic link between her and 
the child. See Kovaček Stanić 2013, 15.  



Surrogacy – A Biomedical Mechanism in the Fight Against Infertility

279

legal parents. Nevertheless, the general opinion of the Plenary Session of 
the Supreme Court of Russia clearly stated that, when assessing whether 
a surrogate mother has the right to refuse to hand over the child and 
to consent to the intended parents being designated as the child’s legal 
parents, the courts must assess the circumstances of the case (whether 
the parties concluded a contract and, if so, what do the provisions of the 
contract stipulate, and what is the reason for the surrogate mother’s refusal 
to give consent), and to observe the principle of the best interest of the 
child. Moreover, it is emphasized that when passing its decision, the courts 
must resolve the case in the best interest of the child. In addition, and as 
previously stipulated, commercial surrogacy presents a controversial issue 
in Russia. That is why the author believes it is necessary to regulate the 
norms that refer to the right to a reward in greater detail, primarily in the 
context of potential abuse of women from lower social status who opt to 
offer their surrogacy services for financial reasons. Additionally, certain 
legal norms in Russian law are set in a way that raises the question of their 
constitutionality. In other words, in Russia, at least according to the law, the 
right to a surrogacy procedure is not recognized for men, which is a direct 
violation of the constitutional provision on the equality of men and women 
in health protection and provision of medical assistance.

Germany, on the other hand, is an example of a legal system that has 
opted for a more conservative approach, at least at first glance. Thus, 
several legal acts contain norms explicitly prohibiting surrogacy. However, 
according to legal scholars, this ban focuses on preventing surrogacy solely 
on the territory of Germany. The 2014 ruling of the German Federal Court of 
Justice, which stipulates that a ruling by a foreign court recognizing the legal 
status of intended parents does not constitute a violation of public policy if 
one of the intended parents is genetically related to the child, proves that 
this is in fact the case. In connection with this, the ruling of the Federal Court 
was primarily based on the need to recognize and honor the rights of a child 
born through surrogacy, i.e., the child’s right to be cared for, before anyone 
else, by its parents as well as its right to upbringing. This ruling reflects the 
positions expressed in the rulings of the European Court of Human Rights.

It is notable that both legal systems, with two completely opposite 
approaches to regulating the issue of surrogacy, recognize the need to 
acknowledge the legal effects of surrogacy contracts so as to protect a child’s 
interests. It should, however, be borne in mind that this position of the 
German courts, at least at this point, refers only to international surrogacy.

Serbia, similar to Germany, prohibits surrogacy. The norms of the Serbian 
Law on Medically Assisted Reproduction ban surrogacy. However, such 
position of the legislator is criticized by legal scholars. They point out that 
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this prohibition constitutes a violation of constitutional norms that proclaim 
the right of every person to freely decide on having children, and that a 
ban on surrogacy limits this right. Additionally, it is underlined that such 
prohibition discriminates against women because, unlike men, they are not 
recognized the right to use all available and known methods of medically 
assisted reproduction. However, the author offered a different interpretation 
of these norms and pointed out that the right to freely decide on having 
children should not necessarily be interpreted as an absolute right, which is 
best evidenced by the fact that some other rights that are part of the right 
to freely decide on having children are somewhat regulated (for example, 
the right to termination of pregnancy). It is also necessary to take into 
consideration the fact that the European Court of Human Rights clearly 
pointed out that member states enjoy a wide margin of appreciation in 
deciding on the matter of surrogacy, as there is still no general consensus 
regarding surrogacy because this question raises delicate ethical dilemmas. 
Along with the ethical quandaries, surrogacy contracts also raise dilemmas 
of legal nature, such as whether the surrogacy contract would be contrary to 
public policy, what form should it take, whether it could also be concluded 
as a commercial contract or take the form of an altruistic contract. This is 
why it is necessary to first resolve these dilemmas and only then embark 
on standardizing legal norms that recognize the right to the surrogacy 
procedure. Even if surrogacy is permitted, it would be important to start off 
with more restrictive solutions and only later assess whether there are also 
possibilities for accepting more liberal norms.

Finally, it should be kept in mind that, for some people, surrogacy is the 
only mechanism that would allow them to be genetically related to their 
child. It is precisely for this reasons that it appears questionable whether 
and to what extent it is possible to talk about prohibiting surrogacy in the 
long term, especially in light of the fact that infertility causes great stress 
for people, i.e., for (un)married couples, and that the birth of a child creates 
“the greatest feeling of fulfillment and purpose in life, also enabling them 
to respect their own identity and dignity” (Draškić 2013, 219, translated by 
author). Based on all that has been said, an inevitable conclusion is that it 
is necessary to define certain standards that would, at least to some extent, 
help states in standardizing rules on the surrogacy process.88

88	 The Hague Convention on International Private Law has taken on the initiative 
in an attempt to formulate a suitable international convention that would regulate 
various aspects of international surrogacy contracts, however there has been 
no progress so far. Even if it were not so, this would not resolve the problems in 
Serbian domestic law. See Draškić 2022, 369.
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1.	UVODNE NAPOMENE

Krivični zakonik Srbije1 sadrži definicije sva četiri oblika krivice.2 Tako 
eventualni umišljaj (dolus eventualis)3 postoji kada je učinilac bio svestan da 
može da učini delo, pa je na to pristao (čl. 25). Slabije izražena oba elementa, i 
intelektualni (svest o mogućnosti) i voljni (pristanak), ne čine komplikovanim 
njegovo razlikovanje od direktnog umišljaja, gde je učinilac bio svestan svog 
dela i hteo njegovo izvršenje (čl. 25). Štaviše, postojanje namere u zakonskom 
opisu bića ukazuje na to da je reč o direktnom umišljaju.4

Isto tako je međusobno razlikovanje bliskih oblika krivice s druge strane 
spektruma, svesnog i nesvesnog nehata, relativno jasno. Kod nesvesnog 
nehata se nepostojanje psihološke veze (učinilac nije bio svestan da svojom 
radnjom može učiniti delo) nadomešćuje pojačanom normativnom kopčom 
(iako je, prema okolnostima pod kojima je ono učinjeno i prema svojim ličnim 
svojstvima, bio dužan i mogao biti svestan te mogućnosti, čl. 26).5 Svesni 
nehat, s druge strane, sadrži i element svesti (učinilac je svestan da svojom 
radnjom može učiniti delo) i element volje (ali je olako držao da do toga neće 
doći ili da će to moći da spreči, čl. 26).

Vidimo da obodi krivice nisu sporni. Problem nastaje u središtu, na liniji 
razlikovanja eventualnog umišljaja i svesnog nehata, s obzirom na to da je 
element svesti kod oba oblika krivice istovetan (svest o mogućnosti). Upravo 
je to razgraničenje, koje je još Velcl (Welzel) označio kao „jedno od najtežih 
i najspornijih pitanja krivičnog prava“ ([1969] 2010, 69) izuzetno bitno, i to 
iz nekoliko razloga. Najpre, umišljaj je teži oblik krivice i kao takav povlači 
sa sobom po pravilu i strožu kaznu.6 Postoje krivična dela koja se mogu 

1	 Krivični zakonik – KZ, Službeni glasnik RS 85/2005, 88/2005 – ispr., 107/2005 
– ispr., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016, 35/2019.
2	 Umišljaj i nehat su ne samo oblici već i elementi krivice, i to od posebne važnosti. 
Prvi razlog je to što daju suštinski pečat krivici, a drugi to što se ostali elementi 
(uračunljivost i protivpravnost) pretpostavljaju, pa je u najvećem broju slučajeva 
utvrđivanjem umišljaja i nehata potvrđeno i postojanje krivice (Delić 2009, 64). 
3	 Izraz „eventualni umišljaj“ se zapravo nigde u KZ eksplicitno ne pominje, kao ni 
nazivi ostala tri oblika krivice. Pominju se samo reči „umišljaj“ i „nehat“, bez bližih 
odrednica. 
4	 Nemačko pravo u kombinaciji umišljaj + namera prepoznaje najviši, zasebni ste-
pen krivice – dolus directus prvog stepena. 
5	 Kod nesvesnog nehata će se pre postaviti pitanje razgraničenja sa slučajem, ali 
je ono svakako manje sporno od razgraničenja eventualni umišljaj – svesni nehat.
6	 Krivično pravo artikuliše odgovarajuća socijalno-etička vrednovanja tako što se 
umišljajnom i nehatnom učiniocu upućuje prekor različite težine (Delić 2008, 172). 
Primera radi, dok je za umišljajni, osnovni oblik krivičnog dela promene porodičnog 



Eventualni umišljaj i razgraničenje sa svesnim nehatom

287

vršiti samo umišljajno, od kojih neka samo sa direktnim umišljajem (poput 
krivičnog dela prinude, čl. 135 KZ), a neka izuzetno samo sa eventualnim 
umišljajem (npr. nesavesno pružanje lekarske pomoći, čl. 251 st. 1). No, 
pravilo je da je kod većine umišljajnih krivičnih dela dovoljan eventualni 
umišljaj (Vuković 2022, 211). Umišljaj je inače uobičajen oblik krivice u 
zakonskom opisu većine krivičnih dela shodno čl. 22 st. 1, dok se nehat 
izričito predviđa u zakonskom opisu krivičnih dela (čl. 22 st. 2) i samim tim 
se ređe i sreće.7 Možemo reći da je umišljaj pravilo, a nehat (izričito propisan) 
izuzetak. Zato je važno tačno utvrditi oblik krivice. Od tog određenja će 
neretko zavisiti da li postoji krivično delo ili ne.

Osim tih direktnih posledica, značaj razlikovanja (eventualnog) umišljaja 
i (svesnog) nehata može biti i posredan. To se vezuje za pojedine institute 
krivičnog prava, poput mogućnosti ublažavanja kazne za nehatno izazvanu 
opasnost u situaciji krajnje nužde (čl. 20 st. 3); uslovnu osudu, gde je jedan 
od uslova za izricanje te kod nas najčešće izricane krivične sankcije protek 
više od pet godina od pravnosnažnosti osude kojom je učiniocu izrečena 
kazna zatvora ili uslovna osuda za umišljajno krivično delo (čl. 66 st. 3). Još 
značajniji je za povrat (čl. 55), višestruki povrat (čl. 55a), poseban osnov za 
oslobođenje od kazne (čl. 58 st. 2) i produženo krivično delo (jedinstveni 
umišljaj kao varijabilni element, čl. 6. st. 1 i 5), a pominje se i kod mesta 
izvršenja (pokušanog) krivičnog dela (čl. 17 st. 2). Na kraju, osim kod jedne 
varijante saizvršilaštva, kod svih ostalih oblika saučesništva merodavna 
krivica je samo ona umišljajna (čl. 33–35),8 dok je krivičnopravno relevantan 
samo onaj pokušaj koji je takođe umišljajan (čl. 30 st. 1). Drugim rečima, 
bazični instituti krivičnog prava počivaju na umišljaju i posredno takođe 
mogu da zavise od ovog razgraničenja.

Naravno, ne postoji takav odnos na osnovu kojeg bi se zbog nedokazanosti 
jednog oblika krivice moglo automatski zaključiti da postoji onaj drugi oblik 
krivice.9 Samo nepostojanje eventualnog umišljaja ne znači da postoji svesni 

stanja iz člana 192 KZ predviđena kazna zatvora u trajanju od šest meseci do pet 
godina (st. 1) ili od jedne do deset godina za teži, umišljajni oblik (st. 3), dotle je za 
nehatni oblik (st. 4) tog istog dela zaprećena kazna zatvora do tri meseca. 
7	 Svega 14% krivičnih dela iz srpskog KZ poseduje (i) nehatni oblik.
8	 Naravno, ne moraju da postoje isti oblici umišljaja u istom delu, to jest moguće 
je da jedan učinilac postupa sa eventualnim, a drugi sa direktnim umišljajem. Pre-
suda Višeg suda u Čačku, K. 45/2010 (2) od 18. aprila 2011, Paragraf Lex. 
9	 U tom smislu i Risimović 2008, 99; Stojanović 2020a, 142; Đokić 2005, 369. 
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nehat, i obrnuto.10 Svaki element krivičnog dela mora da se dokaže, pa tako i 
krivica kao njegov subjektivni deo.11 Pri tome, postojanje oblika krivice treba 
utvrditi kao izvesno, a ne kao verovatno.12

10	 Tako se u jednoj odluci Vrhovnog suda Srbije ističe da „izreka presude (...) mora 
da sadrži opisno oblik vinosti u vidu eventualnog umišljaja, a ne istovremeno i 
opis svesnog nehata za iste radnje okrivljenog.“ Presuda Vrhovnog suda Srbije, Kž. 
281/01 od 12. juna 2001, Ing-Pro. 

U drugoj odluci je istaknuto da je učinjena bitna povreda odredaba krivičnog 
postupka jer je izreka presude nerazumljiva i nejasna, a i protivrečna sama sebi, 
jer „prvostepeni sud istovremeno u izreci utvrđuje da je okrivljeni osnovni oblik 
krivičnog dela učinio i sa eventualnim umišljajem, a takođe i svesnim nehatom 
‘olako držeći da do ugrožavanja saobraćaja i smrti nekog lica neće doći’.“ Rešenje 
Vrhovnog suda Srbije Kž. 2186/07, od 24. decembra 2007, Ing-Pro.
11	 To potvrđuje i naša sudska praksa: „Izreka presude mora sadržati jasan opis 
oblika vinosti za koji se okrivljeni oglašava krivim, kao i opis okolnosti od kojih zavi-
si ocena tog oblika vinosti, te ukoliko je optuženi oglašen krivim da je na zabranjenu 
posledicu pristao (eventualni umišljaj), činjenični opis mora sadržati i opis okolno­
sti iz kojih se može oceniti da li postoji navedeni oblik vinosti.“ Presuda Apelacionog 
suda u Nišu, Kž. 231/2014 od 29. aprila 2015, Paragraf Lex. 

„Nerazumljivost izreke presude se ogleda u tome što u istoj nedostaje opis umišljaja 
okrivljenog, bez koga imajući u vidu odredbe čl. 14 st. 1 i čl. 22 st. 1 i čl. 25 KZ-a 
nema krivičnog dela. Izrekom presude okrivljeni je oglašen krivim da je predmetno 
krivično delo izvršio sa eventualnim umišljajem, ali izreka ne sadrži kao bitno 
obeležje krivičnog dela oblik vinosti koji se izražava kroz opis subjektivnog odnosa 
učinioca prema posledici krivičnog dela.“ Presuda Osnovnog suda u Čačku, K 
445/19 od 6. marta 2020. i rešenje Višeg suda u Čačku, Kž 91/20 od 5. avgusta 
2020, Ing-Pro. 

„Prvostepeni sud je učinio bitnu povredu odredaba krivičnog postupka jer nije 
dao jasne razloge na osnovu kojih zaključuje da je okrivljeni u odnosu na osnovno 
delo ugrožavanja javnog saobraćaja postupao sa eventualnim umišljajem, pa će 
prvostepeni sud u ponovnom postupku u pogledu vinosti okrivljenog utvrditi da li 
je okrivljeni u datoj saobraćajnoj situaciji postupao neoprezno i nedovoljno pažljivo 
(svesni nehat), ili je pak svesno, očigledno i grubo prekršio navedene zakonske 
propise i usled toga doveo u opasnost život i telo ljudi (eventualni umišljaj).“ 
Rešenje Apelacionog suda u Beogradu, Kž1 br. 873/17 od 9. oktobra 2017, Ing-Pro. 
U toj odluci nije ni istaknut voljni element eventualnog umišljaja.
12	 Presuda Okružnog suda u Valjevu, K. br. 62/98 od 16. novembra 1998, 
Ing-Pro. 
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2.	TEORIJSKA SHVATANJA

Pitanje razgraničenja eventualnog umišljaja i svesnog nehata jedna je od 
osnovnih krivičnopravnih dilema, tako da se razvio veliki broj shvatanja u 
krivičnopravnoj doktrini.13 Ona su se do sada grubo delila na kognitivne i 
voluntativne teorije, a kao treća grupa se mogu izdvojiti i teorije rizika.

2.1.	Kognitivne teorije

Teorije koje su se istorijski prve razvile jesu kognitivne teorije. Njima je 
zajedničko to što krivicu zasnivaju isključivo na elementu svesti. Sledstveno 
tome, lakomisleno neznanje, odnosno nepostojanje svesti i potiskivanje 
opasnosti po život ne dovode do eventualnog umišljaja (Ruppenthal 2017, 
227). Tim teorijama je zajedničko i što priznaju postojanje voljnog elementa, 
ali on nema značaja za utvrđivanje krivice (Sinn 2018, 875).

2.1.1.	 Teorija mogućnosti/teorija predstave

Najmanje zahtevna je teorija mogućnosti (Möglichkeitstheorie). Prema 
njoj, za postojanje eventualnog umišljaja neophodno je (samo) da učinilac 
prepozna konkretnu mogućnost nastupanja posledice i da ostane pri pre-
duzimanju radnje. Šreder (Schröder), koji je tu teoriju razvio posle Drugog 
svetskog rata, nešto detaljnije je opisuje kao situaciju u kojoj učinilac 
predviđa moguću posledicu svog delanja i kada alternativu koja proističe iz 
toga – a to je da jednostavno ne dela više, odbija kao opciju i ipak preduzi-
ma radnju (1949, 232). Reč je, dakle, o preduzimanju radnje sa predstavom 
da bi pravno dobro moglo da bude povređeno ili uništeno (Schröder 1949, 

13	 Ona su posebno razvijena u nemačkoj nauci, usled nezaokruženog pojma kriv-
ice iz njihovog Krivičnog zakonika (StGB), u kojem se tek uopšteno govori o tome da 
je kažnjivo samo umišljajno postupanje, ukoliko zakonom nije izričito predviđena 
kazna i za nehatno postupanje (§ 15 StGB). Izdvajanje znanja (Wissen) i htenja (Wol-
len) došlo je kasnije i izvodi se posredno iz odredbe o stvarnoj zabludi (§ 16 StGB). 
Zbog nepostojanja zakonske definicije eventualnog umišljaja, nemačka dogmatika 
je imala mnogo prostora za razvijanje kognitivnih teorija (Papageorgiou-Gonatas 
2006, 265). O pitanju razgraničenja eventualnog umišljaja i svesnog nehata tamo se 
raspravlja na nivou predviđenosti u zakonu, što međutim ne utiče na opšti karak-
ter diskusije i na mogućnost sagledavanja iz ugla drugih krivičnih zakonodavstava, 
doktrinā i praksi. 
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243). Otuda se ona, ređe doduše, naziva još i teorija predstave (Vorstellung-
stheorie). Nekakav voluntativni element se ne zahteva; intelektualna kom
ponenta je dovoljna.

Stavljanje u širi kontekst teorije mogućnosti, međutim, dovodi i do 
prvih kritika. Iz te teorije izbija shvatanje, može se reći i očekivanje, da 
puka predstava o mogućnosti nastupanja posledice treba da odvrati 
učinioca od daljeg preduzimanja radnje i da uverenje da posledica neće 
nastupiti ujedno negira mogućnost nastupanja posledice (Roxin 2006, 
455). Učinilac koji je uveren da posledica neće nastupiti, to jest koji se 
uzda u njeno nenastupanje ili mogućnost njenog nastupanja smatra 
minimalnom, iako to objektivno ne odgovara stvarnim okolnostima, nema 
pravu predstavu kao takvu te neće odgovarati za umišljaj već za nehat 
(Ruppenthal 2017, 228). Upravo to uzdanje u nenastupanje posledice 
je zapravo formulacija koja bi bila bliska poimanju svesnog nehata, ali 
se ovde pripisuje eventualnom umišljaju, i to preko kognitivne, a ne 
voluntativne linije. Time granica umišljaja toliko klizi u polje nehata da 
zapravo briše postojanje svesnog nehata (Jescheck, Weigend 1996, 302) 
ili, kako je Šreder koncizno zaključio: „Svaki nehat je nesvesni nehat“ 
(1949, 245).

Šmithojzer (Schmidhäuser) takođe odbacuje voljni element, te umišljaj 
povezuje sa aktuelnom svešću o mogućnosti nastupanja posledice. Ukoliko 
je ta svest nesigurna, postojaće eventualni umišljaj (Schmidhäuser 1980, 
249). Ako je isprva postojeću svest potom potisnuo, postojaće „naizgled 
svesni nehat“ (Schmidhäuser 1980, 250). To znači da je on najpre pomislio 
na (apstraktnu) mogućnost nastupanja posledice, ali je u ključnom 
momentu (misli se na trenutak izvršenja krivičnog dela) u svojoj svesti 
odbacio konkretnu mogućnost, ma koliko to delovalo nerazumno. Nasuprot 
tome stoji nesvesni nehat, kod kog učinilac ni u jednom momentu nije 
pomislio na mogućnost. Pošto kod „naizgled svesnog nehata“ on na kraju 
ipak ne misli na (konkretnu) mogućnost nastupanja posledice, dok ona 
apstraktna nije merodavna, tretiraće se suštinski kao nesvesni nehat, čime 
i ovde dolazimo do negacije svesnog nehata kao kod Šredera. Toj varijanti 
teorije mogućnosti se dodatno prigovara zbog uvođenja fikcije mehanizma 
potiskivanja (Küpper 1988, 761), koja itekako ima primese volje, odnosno 
koja može da se shvati i kao više od toga – kao njen surogat (Ruppenthal 
2017, 230, 231).14 Potiskivanje bi možda moglo da se prihvati ako se 
ugrožavaju sopstvena dobra jer učinilac tu često brige o posledicama 

14	 Pupe (Puppe) govori o surogatu volje koji je načelno nezavistan od sadržaja 
spoznaje učinioca o vrsti i opsegu opasnosti (Puppe 2006, 65).
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ostavlja po strani i uzdaje se u dobar ishod.15 Uzmimo kao primer opasno 
preticanje u saobraćaju, gde će pre postojati precenjivanje sopstvenih 
sposobnosti (uzdanje u sopstvene sposobnosti izbegavanja udesa) 
i/ili potcenjivanje spoljnih okolnosti (potiskivanje da bi udes mogao da se 
dogodi) nego što će postojati pristanak na posledicu. No, ako su očigledno 
ugrožena tuđa dobra, onda je tu već doneta odluka protiv tog tuđeg 
pravnog dobra (Ruppenthal 2017, 230) i učinilac ne može da „pobegne“ 
u potiskivanje i samim tim u nehat. Ako lovac sa velike udaljenosti puca, 
pri čemu je svestan da postoji petoprocentna verovatnoća da pogodi lice 
G., odgovaraće kao umišljajni učinilac ukoliko je bio naklonjen tome da 
to lice liši života. Ako je, pak, hteo da pogodi divljač, a lakomisleno nije 
ozbiljno shvatio da može da pogodi i lice G., uzdajući se u to da je šansa 
od pet posto suviše niska, postojao bi nehat. Roksin (Roxin) ovde kritikuje 
nedoslednost, jer kod istog stepena svesti, koji je čak izražen u procentima, 
a bez uzimanja u obzir voluntarističkog elementa, u jednom slučaju imamo 
eventualni umišljaj, a u drugom slučaju svesni nehat (2006, 456).

2.1.2.	 Teorija verovatnoće

Kod teorije verovatnoće (Wahrscheinlichkeitstheorie) radi se o pre
poznavanju verovatnoće nastupanja posledice, pri čemu je većinski (dakle, 
ne i jedini) stav da „verovatno“ znači „više od puke mogućnosti i manje od 
pretežne verovatnoće“ (Mayer 1953, 250). Roksin u tome vidi varijantu teo-
rije predstave (2006, 457) jer se zasniva na predstavi učinioca o verovatnoći.

Priroda ove procene verovatnoće, sâma srž teorije dakle, ujedno je i ono 
što je sporno. Ukoliko se ta procena verovatnoće shvati kao kvantitativni 
pojam, onda ona kao takva može stalno da se menja, sa sve boljim uvidom 
situacije, odnosno ona bi sa sve višim nivoom svesti išla nagore, time u 
pravcu umišljaja ili obratno, kada se verovatnoća smanjuje, tako da ne može 
da se povuče striktna linija razgraničenja između umišljaja i nehata samo na 
osnovu ovog kriterijuma (Puppe 1991, 32).

Pupe (Puppe), doduše, priznaje da su zagovornici te teorije odabrali zapravo 
komparativni, a ne kvantitativni pojam („učinilac nastupanje posledice 
smatra verovatnijim od nenastupanja posledice“), ali ona i od komparativnog 
izraza očekuje da se precizira, a to može da se učini samo konkretnim 
brojkama. Time se vraćamo na prigovor koji se tiče suštinski kvantitativnog 
karaktera te njegove već opisane neupotrebljivosti (Ruppenthal 2017, 231). 

15	 Ovde vidimo sličnosti sa definicijom svesnog nehata u našem pravu. 



I. Marković (str. 285–321)

292	 Anali PFB 2/2023Anali PFB 2/2023

Osim toga, kriterijum ostaje neodređen jer „prepoznavanje“ verovatnoće 
može da se kreće u širokom dijapazonu od obične verovatnoće ili pretežne 
verovatnoće do visoke verovatnoće i izvesnosti, pa tako teško da može da 
bude pravno verifikovan (Vuković 2022, 212).16 Obična mogućnost („više 
od puke mogućnosti“) ne dolazi u obzir; tada bi se radilo o minimalističkoj 
teoriji mogućnosti.

2.2.	Voluntativne teorije

Nasuprot kognitivnim učenjima, voluntativne teorije u fokus razgraničenja 
umišljaja i nehata stavljaju volju. Postoji veliki broj shvatanja koja spadaju u tu 
grupu, s tim što jedan deo njih ne dostiže zadovoljavajući nivo koherentnosti, 
preklapa se sa drugim shvatanjima ili polazi od suviše specifičnih postavki 
čiji se ishodi kao takvi ne mogu nužno generalizovati.17 Na ovom mestu 
ćemo stoga predstaviti shvatanja koja se dogmatski i praktično smatraju 
najvažnijim.

2.2.1.	 Teorija odobravanja

Prema teoriji odobravanja (Billigungstheorie),18 koja je ujedno vlada
juće shvatanje19 u nemačkoj sudskoj praksi, dolus eventualis postoji kada je 
učinilac nastupanje posledice prepoznao kao moguće i kao ne toliko daleko 
i kada je to uz odobravanje uzeo u obzir (billigend in Kauf nehmen) (Fischer 
2015, 122; Hefendehl 2021, 203). Pojam odobravanja (billigen) kao takav 
ima pozitivan prizvuk; on upućuje na to da je učiniocu nastupanje posledice 

16	 Vuković takođe primećuje da se takvo poimanje eventualnog umišljaja kosi sa 
shvatanjem direktnog umišljaja, za koji je u slučaju namernog postupanja dovoljna 
i najmanja verovatnoća ostvarenja cilja (Vuković 2022, 213, 214). 
17	 Tako, recimo, Kaufmanova (Kaufmann) teorija o izbegavajućoj volji (Theorie 
des Vermeidewillens), koja polazi od finalnog pojma radnje. Kaufmann 1958, 64. 
Treba pomenuti još teoriju inhibicijskog graničnika – teoriju psihološke barijere 
(Hemmschwellentheorie), koja se odnosi samo na krvne delikte (Puppe 2014, 67). 
18	 Ređe se još može sresti naziv Einwilligungstheorie, što bi značilo teorija pri­
stanka. Međutim, pristanak (saglašavanje) i odobravanje nisu identični pojmovi da 
bi se ovde upotrebili alternativno, tim pre što nemačka sudska praksa koristi izraz 
billigen (odobriti). 
19	 Govoreći o tome da ta teorija predstavlja klasično i vladajuće shvatanje, Filips 
(Philipps) dodaje da je ona to izgleda uprkos tome što je još od njenog nastanka 
početkom prošlog veka bila „izložena neprestanoj koroziji kroz sudsku praksu i 
nauku“ (Philipps 1973, 28). 
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prijatno, da mu se raduje (Müller 1980, 2392). Pupe u tome čuje nešto manje 
pozitivnu konotaciju, smatrajući da se ovde ne radi o nekom slabijem htenju 
ili željenju, već da je to izraz gesla da posledica „sme da nastupi ovde i sada“ 
(Puppe 2018, 394).

Eventualni umišljaj i svesni nehat razgraničavaju se na osnovu Frank-
ove formule: „Kako bi se ponašao učinilac da je ono što mu je delovalo kao 
moguće zamislio kao izvesno? Ako bi se zaključilo da bi i kod određenog 
znanja delao, onda treba potvrditi umišljaj; u suprotnom će se raditi samo o 
nehatu.“ Drugim rečima, oblik krivice na toj međi zavisiće od odgovora na pi-
tanje da li bi učinilac nastavio sa svojom radnjom da je znao da će nastupiti 
posledica. Ako je odgovor potvrdan, govorimo o (eventualnom) umišljaju. 
Učinilac sebi kaže: „Šta god da se desi, u svakom slučaju ću delati.“ („Kako 
god!“) Ako je odgovor odričan, ako bi se uzdržao od svoje radnje, to će biti 
(svesni) nehat. Tu učinilac sebi kaže: „Da sam to znao, ne bih delao.“ („Ma 
biće sve u redu! Ma neće valjda!“) Iako je ta formula, postavljena još 1890. 
godine, rasprostranjena, nije uspela da opovrgne glavnu kritiku koja joj je 
upućena: da je to hipotetičko pitanje, na koje nije uvek moguće sa sigurnošću 
odgovoriti.20 Pri tome će pragmatični okrivljeni u svojoj odbrani (gde nije 
dužan da govori istinu) redovno tvrditi da ne bi nastavio/preduzeo radnju 
da je znao da će nastupiti posledica.21

Prema novijim shvatanjima, međutim, „odobravati“ ne znači „pozdravljati“ 
ili „smatrati prikladnim“, već ga treba shvatiti u pravnom smislu. Tu bi se 
ubrajala i jedna sama po sebi neželjena posledica – ako se učinilac radi 
određenog cilja sa time pomirio (sich abfinden) ili je prinuđen da to prihvati 
(hinnehmen).22 Na to se odnose i dva često citirana primera iz sudske prakse: 
slučaj vašarske streljanje (Lacmann´scher Schießbudenfall)23 i slučaj kožnog 

20	 Srzentić, Stajić i Lazarević (2000, 216) smatraju da se to skoro uopšte ne može 
utvrditi. 
21	 Stojanović ovde govori o dvostruko hipotetičkom pitanju: u pogledu toga šta 
bi učinilac uradio da je znao da će posledica sigurno nastupiti i da će u nekim 
slučajevima (čak i post factum) biti u dilemi šta bi učinio (Stojanović 2020a, 150). 
Čini nam se da bi odgovarajući pravni savet branioca i uopšte izgledi uspešne od-
brane naveli učinioca da odgovori odrično na pitanje koje postavlja Frank (dakle, 
tvrdio bi da ne bi preduzeo radnju da je bio siguran u nastupanje posledice). Dalje, 
iako neodlučnost nije isto što i ravnodušnost, u ovom slučaju bi se mogla tumačiti 
na taj način. Rezultat bi naposletku bio isti. 
22	 BGH Neue Juristische Wochenschrift 2020, 2902. 
23	 Učinilac se kladio da će pogoditi staklenu kuglu koja se nalazila u ruci devo-
jke u vašarskoj streljani, a da je pritom ne povredi. Ako bi je pogodio, planirao je 
da baci pušku i da se izgubi u masi ljudi. Pucao je i metak je pogodio devojčinu 
ruku (Lacmann 1911, 159). To je svakako neželjena posledica za učinioca (time gubi 
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kaiša (Lederriemenfall).24 Njima se pridružuje najsvežiji i zbog učestalosti te 
vrste ilegalnog nadmetanja višestruko značajan slučaj berlinske auto-trke 
(Berliner Raserfall).25

Uz sintagmu „odobravajuće uzimanje u obzir“, sudovi povremeno koriste 
izraz „saglašavanje“ (einverstanden sein).26 Uvid u noviju sudsku praksu 
pokazuje da taj pojam zaslužuje prednost u odnosu na pojam odobravanje, 
koji sa svoje strane sadrži istaknutiji (pozitivniji) vrednosni sud (Hefendehl 
2021, 203).27 Pošto se takav pozitivan odnos prema novijem shvatanju ne 
zahteva, tim pre bi eventualni umišljaj postojao u slučaju ravnodušnosti.28 
Postojaće „samo“ svesni nehat ukoliko učinilac ne odobrava moguće 
ostvarenje zakonskog opisa krivičnog dela i ako se ozbiljno i ne samo 

opkladu), ali ju je ipak u pravnom smislu odobrio. On je, naime, uračunao mogućnost 
neuspeha (sâm je rekao da bi tada pobegao u gužvi), ali je vera u uspeh opklade u 
njemu prosto prevagnula nad rizikom od neuspeha (Hefendehl 2021, 210).
24	 Lica K. i J. su htela da opljačkaju lice M. Da bi ga sprečili da im pruži otpor, 
planirali su da ga dave kožnim kaišem dok se ne onesvesti, da bi ga vezali i odu-
zeli mu stvari. Isprva su odustali od plana kada su uvideli da bi lice M. tako moglo 
da izgubi život, što je za njih bilo izrazito nepoželjno. Rešili su da ga umesto toga 
udare u glavu džakom punjenim peskom i da ga tako onesveste. To su i učinili, ali 
je tom prilikom džak pukao. Usledilo je gurkanje, a onda su K. i J. ipak uzela kožni 
kaiš koji su za svaki slučaj poneli sa sobom, obavila ga oko vrata M. i povukla sve 
dok se M. više nije pomerao. Nakon nekog vremena, K. i J. su se zabrinuli da bi M. 
mogao da bude mrtav. Pokušali su da ga reanimiraju, ali u tome nisu uspeli. Savezni 
sud Nemačke je najpre potvrdio dotadašnju sudsku praksu da su poznavanje (svest) 
o mogućim posledicama nekog postupanja i odobravanje tih posledica dve samo-
stalne pretpostavke eventualnog umišljaja. Nije dovoljno da učinilac samo predvidi 
ostvarenje dela kao moguće; tome mora da se pridruži voluntativni element. Odo-
bravanje posledice, međutim, ne treba shvatiti u bukvalnom, već u pravnom smislu. 
Osećanja učinioca u tom pogledu nisu bitna; nastupanje posledice ne mora da bude 
nešto što je učinilac želeo.
25	 Jedna od najpoznatijih berlinskih ulica Kurfürstendamm (otuda alternativni 
naziv za ovaj slučaj – Kudamm-Raserfall, LG Berlin, Urteil vom 27.02.2017, 251 
Js 52/16 (8/16)) mesto je učestalih, nelegalnih auto-trka, što zbog njene dužine 
i prave putanje, što zbog centralne lokacije i time efektnosti nadmetanja pred 
(slučajnom) publikom. Dvojica učesnika jedne takve ilegalne trke osuđena su 2017. 
godine za teško ubistvo u saizvršilaštvu na doživotne kazne zatvora, pošto su iza-
zvali udes i smrt trećeg vozača. Slučaj je postao poznat pre svega zbog utvrđivanja 
dolus eventualis-a. 
26	 BGH Goldtammer´s Archiv 1979, 106.
27	 Slično i Hasemer (Hassemer), koji ističe da voljni element eventualnog umišljaja 
„nije jedna pozitivna moralna odluka o sopstvenoj radnji; dakle, nije odobravanje 
(billigen)“ (Hassemer 1989, 297).
28	 U tom smislu i Jakobs 2010, 306; Wessels, Beulke, Satzger 2016, 103. 
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neodređeno uzda u to da posledica neće nastupiti.29 Vera u takav ishod 
ne sme da se zasniva samo na pukoj nadi nego mora da ima i činjeničnu 
osnovicu.30

2.2.2.	 Teorija ravnodušnosti

Engiš (Engisch) je prvi koji je pojam ravnodušnosti koncepcijski priključio 
eventualnom umišljaju (1964, 186). Taj oblik krivice će postojati kada 
učinilac pozdravlja moguće loše propratne posledice radnje ili ih ravnodušno 
prihvata, ali ne i kada te posledice smatra nepoželjnim i shodno tome se 
nada da će one izostati (Engisch 1955, 1689). Pri tome, sâm Engiš očigledno 
razlikuje „ravnodušnost“ (u smislu odsustva značaja) i „potpunu indiferent-
nost“, odnosno „relativnu“ i „apsolutnu“ ravnodušnost (Papageorgiou-Gona-
tas 2006, 269).

Prema modernijim verzijama teorije ravnodušnosti (Gleichgültigkeits
theorie), eventualni umišljaj nastaje kada učinilac smatra da je ost-
varenje dela moguće i kada to uzima u obzir iz svesne ravnodušnosti 
prema zaštićenom pravnom dobru (Sternberg-Lieben, Schuster 2010, 
§ 15, Rn. 84). Iako on nije načisto sa time da će doći do toga, mogućnost da 
će ostvariti zakonski opis, to jest da će prouzrokovati zabranjenu posledicu, 
ne utiče na njega da odustane već on uprkos tome (nastavlja da) dela, čime 
dokazuje da se opredelio protiv pravnog dobra (Sternberg-Lieben, Schuster 
2010, § 15, Rn. 84). Time dolazimo do nečega što je Engiš još ranije opisao: 
ravnodušnost kao duševno stanje određeno je u negativnom smislu kao ne-
postojanje otpora prema mogućoj povredi pravnog dobra (Engisch 1964, 
191).

To shvatanje je utoliko korisno zato što u ravnodušnosti vidi sigurnu in-
diciju za to da se učinilac pomirio sa posledicom, pa samim tim i da postupa 
umišljajno (Roxin 2006, 454). Međutim, suprotno se ne može zaključiti, to 
jest da bi iskorak iz ravnodušnosti u pravcu puke neželjenosti posledice 
moralo da isključi umišljaj (Ruppenthal 2017, 216). Razlog je upravo to što 
učiniocu više nije svejedno za neželjenu posledicu; ona je sada dobila jasan 
negativni predznak – posledica nije željena.

Nedostatak tog učenja je oslanjanje na poverenje, odnosno na nadu da će 
posledica izostati. Ovde se odmah mogu prepoznati obrisi svesnog nehata, 
tako da bi se prihvatanjem te teorije polje svesnog nehata proširilo na 

29	 BGH Neue Juristische Wochenschrift 2020, 2902.
30	 BGH BeckRS 2021, 5149. 
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uštrb eventualnog umišljaja. Međutim, učinilac se ne može samo na osnovu 
nade osloboditi posledica svog postupanja, a koje je prethodno svesno 
ukalkulisao (Roxin 2006, 454). Na ovom primeru se vidi koliko je pojam nade 
krivičnopravno „neuhvatljiv“, tim pre što se ne bi mogao na zadovoljavajući, 
pravno precizan način podvesti pod volju kao segment krivice.31 U tom smislu 
je Roksin u pravu kada primećuje da je „odlučujuće za šta ili protiv čega se 
neko odlučuje kada treba da se opredeli, a ne sa kojom željom i nadom se to 
čini“ (Roxin 2006, 454).

Ni svrstavanje teorije ravnodušnosti u voluntativne teorije nije sasvim 
nesporno. Navodi se da zaista postoji voluntativni element, ali da se 
ravnodušnost učinioca poistovećuje sa bezobzirnošću te se na taj način 
zapravo utvrđuje nevrednost misli, odnosno unutrašnjeg držanja učinioca 
(Gesinnungsunwert) (Esskandari, Schmitt 1998, 3).

2.2.3.	 Teorija shvatanja ozbiljno

Specifičan naziv te teorije – „shvatanje ozbiljno“ (Ernstnahmetheorie) raz-
vio se u sklopu terminoloških parova iz rasprave o oblicima krivice. Tako 
imamo kombinaciju „pomiriti se sa nečim“ (Sich-Abfinden mit) i „uzdati se 
u nešto, nadati se nečemu“ (Vertrauen auf), kao i poznatiji i prepoznatljiviji 
par „lakomislenost“ (Leichtsinnigkeit) i „shvatanje ozbiljno“ (Ernstnehmen).32 
Koriste se još i izrazi „računati sa nečim“ (Rechnen mit) i „uzeti u obzir“ 
(Inkaufnahme von).33 Suština teorije shvatanja ozbiljno je u tome što učinilac 
koji postupa sa eventualnim umišljajem ozbiljno drži da je moguće ostvariti 
zakonski opis krivičnog dela (Stratenwerth 1959, 55). Navodi se konkretan 
primer: lice A baci u šumi cigaretu koja još gori, uzdajući se u to da cigareta 

31	 Rengijer (Rengier) ističe da je nada osećanje, a ne manifestacija volje koja bi se 
zahtevala za umišljaj te time indirektno kritikuje zavisnost utvrđivanja umišljaja od 
emocija. Rengier 2022, 108. Posmatrajući pojedine trendove današnjice, među ko-
jima se izdvaja (pre)naglašavanje emocija, pa tako i u sferi krivičnog prava i krimi-
nalne politike, može se zamisliti da bi ta teorija mogla da naiđe na dobar odjek. Tim 
pre što se sfera prava i sfera emocija dotiču i prožimaju (Marković, Zdravković 2020, 
176). 
32	 Topalović, s druge strane, oblike krivice deli (i) prema moralnim motivima, 
tako da pojmu lakomislenosti (tada nehat) suprotstavlja egoizam (tada umišljaj), 
(Topalović 2010b, 298). 
33	 Maltene isti izrazi se pominju i u italijanskoj doktrini: „prihvatanje“ ili „sh-
vatanje ozbiljno rizika“ (accettazione del rischio), „postupanje na račun“ (agire 
al costo di) ili „uzimanje u obzir posledice kao cenu koju treba platiti“ (in con-
siderazione dell`evento qualle prezzo da pagare). Ti izrazi se ujedno kritikuju kao 
„razočaravajući“ za konačno određenje voljnog elementa eventualnog umišljaja i za 
razgraničenje sa svesnim nehatom (Canestrari 2004, 219–220). 
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neće pasti na lako zapaljivo lišće. On time opasnost od šumskog požara ne 
shvata ozbiljno već postupa u vrednosno neutralnom smislu lakomisleno. 
Ta lakomislenost, međutim, pretpostavlja svest o opasnosti. Ko tu svest 
nema može se nazvati neopreznim ili neozbiljnim, ali lakomislen nije, pa 
se za pomenuti primer ne može reći da lice nije imalo svest o (konkretnoj) 
mogućnosti nastupanja posledice. Ne shvatiti neku opasnost ozbiljno ne 
znači nemati svest o njoj (Stratenwerth 1959, 56).

Shvatanje ozbiljno redovno na prvom mestu zahteva određenje prema 
mogućoj, negativno vrednovanoj posledici. Od učinioca se očekuje da 
zauzme stav o tome i da odluči da li će, zarad vrednijih ciljeva van zakonskog 
opisa, uzeti u obzir tu posledicu ili će se suzdržati od planirane radnje 
(Stratenwerth 1959, 55).

Sa svesnim nehatom postupa lakomisleni učinilac jer on prepoznatu 
opasnost ne unosi u svoju volju i ne uzima ih u obzir, jer opasne elemente 
u toj računici figurativno „stavlja u zagradu“, ostavlja ih po strani i uzda se 
u to da posledica neće nastupiti (Stratenwerth 1959, 55). Rečima srpskog 
KZ, olako drži da do toga neće doći. U primeru sa bacanjem cigarete postoji, 
dakle, svest o mogućim posledicama, ali one nisu uključene u formiranje 
volje učinioca.

Tu dolazimo, međutim, do glavnog prigovora toj teoriji, a to je problem 
optimizma koji se ne zasniva na činjenicama, to jest prosto neosnovanog 
optimizma (Problem des tatsachengelösten Optimismus). O čemu je reč? 
Štratenvert, začetnik tog učenja, priznaje da „lakomislenost u pogledu 
opasnosti ima izrazito iracionalne razloge“ (Stratenwerth 1959, 57). Pa ipak, 
upravo od te iracionalnosti sâmog učinioca zavisiće njegova odgovornost 
za svesni nehat, a ne za eventualni umišljaj jer iracionalno nije shvatio 
ozbiljno mogućnost nastupanja posledice. Time se on neopravdano 
privileguje (Ruppenthal 2017, 211) tako što se utvrđuje svesni nehat, a ne 
eventualni umišljaj. U slučaju krivičnih dela koja uopšte ne poznaju nehatnu 
odgovornost to bi bilo posebno zgodno za učinioca. Stoga se još pre skoro 
50 godina moglo čuti da se „može samo pozdraviti proširenje eventualnog 
umišljaja na račun svesnog nehata“ (Schünemann 1975, 788), upravo zbog 
tog privilegovanja.

2.2.4.	 Teorija opredeljivanja/odluke

Roksin (Roxin) smatra da eventualni umišljaj treba shvatiti kao opre-
deljivanje/odluku (Entscheidung) za moguću povredu pravnog dobra, što 
je po njemu ujedno odlučujuća razlika u nevrednosti između (eventualnog) 
umišljaja i (svesnog) nehata (2010, 8–9). Razgraničavajući kriterijum je da-
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vanje prednosti sprovođenju radnje radi ostvarenja nekih ciljeva van bića u 
odnosu na odustanak od nje, iako rizik od ostvarenja opisa dela nije psihički 
potisnuo već ga je iznutra prihvatio („ukalkulisao“) i time se opredelio za 
mogućnost povrede pravnog dobra (Roxin 1964, 53).34 On to merilo suštinski 
prepoznaje i u praksi Saveznog suda Nemačke (Roxin 2006, 449–450; 
Roxin 2010, 10; Ruppenthal 2017, 212), s tim što ukazuje na potrebu dalje 
konkretizacije jer opredeljivanje za moguću povredu pravnog dobra nije je-
dan postupak koji bi spolja bio vidljiv već se može prepoznati samo na osn-
ovu dodatnih kriterijuma (Roxin 2010, 10).

Kao najvažnija tri indikatora navodi prepoznatu opasnost sopstvenog 
ponašanja; uračunavanje verovatnoće da će se žrtva sopstvenim snagama 
izvući iz opasnosti i nepostojanje motiva za uzimanje u obzir posledice (Roxin 
2010, 11–12). Ukoliko se ni pomoću tih indikatora ne mogu razgraničiti oblici 
krivice prema kriterijumu opredeljivanja/odluke za moguću povredu pravnog 
dobra, recimo kada pojedini indikatori upućuju u suprotne smerove,35 onda 
se uzimaju u obzir sve okolnosti konkretnog slučaja (Roxin 2010, 13). Ili, 
kako je nemački Savezni sud počeo da procenjuje, na osnovu „sveukupnog 
sagledavanja svih objektivnih i subjektivnih činjeničnih okolnosti“.36

Kriterijum opredeljivanja je, je kroz sudsku praksu, dakle, sve više 
preciziran. Eventualni umišljaj bi, uz sagledavanje pomenutih indikatora, 
postojao kada bi učinilac shvatio ozbiljno mogućnost nastupanja posledice, 
ali bi, uprkos tome, nastavio da preduzima radnju ili kada bi nastupanje 
posledice uzeo u obzir ili se sa tim pomirio, dok toga nema kod svesnog 
nehata (Roxin 2010, 10–11).

Najkasnije na ovom mestu postaje jasno da se ovde radi o teoriji shvatanja 
ozbiljno koja je dopunjena normativnim komponentama. Kako sâm Roksin 
konstatuje, pojam odluke/opredeljivanja, „kao svi pravni pojmovi, nije gola 
psihička konstatacija, nego se mora oceniti prema normativnim merilima“ 
(Roxin 2006, 449), te ovde govorimo o „volitivnom (voljnom) normativizmu“ 
(volitiver Normativismus) (Roxin 2004, 248). Opredeljivanje za jednu 

34	 Lakner i Kil (Lackner, Kühl) nadovezuju održavanje volje za ostvarenjem dela 
spram težine u potpunosti spoznatog rizika od ostvarenja tog zakonskog opisa 
(Lackner, Kühl 2007, 107). 
35	 Primer za to bi bila prepoznata opasnost da bi auto-bomba mogla da povredi 
i slučajne prolaznike, ali da je učinilac računao na to da će oni na vreme moći da 
pobegnu sa lica mesta, pošto je automobil sa postavljenom bombom bio parkiran 
dalje od ulice. 
36	 BGH Neue Zeitschrift für Strafrecht 1988, 175.
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moguću povredu pravnog dobra najčešće nije empirijski utvrdivo već ga 
sudija normativno pripisuje. Ili, Roksinovim rečima ilustrovano, umišljaj se 
ne stvara u glavi učinioca već u glavi sudije (Roxin 2010, 15).

2.3.	Teorije rizika

Diskusija o razgraničenju eventualnog umišljaja i svesnog nehata 
do sada je tekla uglavnom u okvirima dve grupe teorija, kognitivne 
i voluntativne, zavisno od toga koji element krivice je bio naglašen. 
Međutim, ima prostora i razloga da se njima doda i treća grupa – grupa 
teorija rizika. Teorije iz prve dve grupe nisu, naime, sva pitanja rešile na 
zadovoljavajući način. Iako teorije rizika naglašavaju mahom kognitivni 
element i samim tim bi se mogle svrstati u prvu grupu učenja, kao vrsta 
modernih kognitivnih teorija (Ruppenthal 2017, 233), ipak je njihov ak-
cenat pre svega na riziku, pa tek onda na intelektualnom elementu, te uz sve 
specifičnosti koje nose sa sobom, opravdano je izdvojiti ih u zasebnu grupu.

Ono što je zajedničko teorijama rizika je da eventualni umišljaj postoji 
onda kada se učinilac (svesno) odlučio za jedno ponašanje koje je nespojivo 
sa načelima rizika koji važe u jednom pravnom poretku (Philipps 1985, 38; 
Herzberg 1986, 258; Frisch 1983, 27).

2.3.1.	 (Frišova) Teorija rizika

Prema Frišovoj (Frisch) teoriji rizika (Risikotheorie), za umišljaj se 
zahteva tzv. kvalifikovano znanje o konkretnoj opasnosti povrede pravnog 
dobra (1983, 207). Ko, znajući za nedozvoljeni rizik koji potiče od njegovog 
ponašanja, uprkos tome (nastavi da) dela, opredelio se protiv pravnog dobra 
i time postupio umišljajno (Frisch 1983, 248).

Dve odrednice iz ove definicije zahtevaju dodatno razjašnjenje. Najpre, 
znanje je kvalifikovano kada je učinilac prepoznati rizik koji je prešao prag 
tolerancije (i time postao nedozvoljeni) shvatio ozbiljno; nije dovoljno da ga 
je samo „registrovao“ u svojoj svesti (Frisch 1983, 341). Dalje, nedozvoljeni 
rizik je onaj rizik koji je barem minimalno prešao prag koji bi se mogao 
tolerisati.

I tu dolazimo do prigovora. Naime, pominjanje rizika određene visine (koja 
je prešla pomenuti prag) čini umišljaj zavisnim od poznavanja verovatnoće 
nastupanja povrede pravnog dobra. Time se ova teorija poistovećuje sa 
teorijom verovatnoće i naposletku takođe pravi samo kvantitativno, ne i 
kvalitativno, razlikovanje između umišljaja i nehata (Schünemann 1999, 
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370). Tolerisani rizik se određuje na osnovu vaganja interesa: interesa 
preduzimanja radnje, s jedne strane, i interesa neugrožavanja odnosnog 
dobra, s druge strane (Ruppenthal 2017, 241), i može varirati s obzirom na 
to o kojem dobru je reč. Imajući na umu, recimo, apsolutnu zaštitu života, u 
pogledu tog dobra neće ni biti mnogo prostora za vaganje. Friš se brani time 
da teorija verovatnoće na mesto znanja (svesti), pak, postavlja jednu krutu i 
sadržinski još manje preciznu predstavu o verovatnoći nastupanja posledice 
(Frisch 1983, 483), to jest da se njegova teorija rizika i teorija verovatnoće 
ne mogu izjednačiti.

2.3.2.	 Normativizirana teorija verovatnoće

Jakobs (Jakobs) polazi od teorije verovatnoće i dopunjuje je norma­
tivnim elementima (normativierte Wahrscheinlichkeitstheorie). Prema njego-
vom shvatanju, umišljaj će postojati kada učinilac procenjuje da ostvarenje 
dela kao posledica njegove radnje nije malo verovatno (Jakobs 1991, 271). 
Donja granica verovatnoće je određena na osnovu kriterijuma „značaja za 
odlučivanje spoznatog rizika“ (Entscheidungserheblichkeit des erkannten 
Risikos), pri čemu taj značaj opet zavisi od vrednosti odnosnog dobra i od 
gustine rizika. O normativiziranoj teoriji verovatnoće govorimo zato što ovde 
neće biti merodavna subjektivna procena učinioca već pravno vrednovanje. 
To znači da je kvantitativna merila teorije verovatnoće Jakobs zamenio kvali­
tativnim kriterijumima (Ruppenthal 2017, 237).

Kod nehata, rizik takođe mora da bude od značaja za odlučivanje, ali 
učiniocu nedostaje znanje (svest) o ostvarenju dela (Ruppenthal 2017, 237). 
Neće svi rizici biti značajni. On iz tog domena odvaja takozvane svakodnevne 
ostatke rizika, odnosno minimalna prekoračenja izdvaja iz sfere umišljajnih 
(i nehatnih) krivičnih dela (Ruppenthal 2017, 237). Da pojedine oblasti 
života ne bi morale potpuno da se izbegavaju, on priznaje izvesno „navika-
vanje na rizik“ (Risikogewöhnung) u tim sferama. Kao primer navodi slučaj 
vozača koji umesto dozvoljenih 50 kilometara na čas, vozi 5% brže, pa bi 
u svakom trenutku (ali upravo sa vrlo malom verovatnoćom) moglo „nešto 
da se desi“, što bi pri regularnoj brzini moglo da se kontroliše. Da li već tu 
postoji pokušaj oštećenja tuđe stvari, telesne povrede ili čak ubistva (Jakobs 
2010, 291)? Ovde bi se radilo o nedozvoljenim rizicima koji statistički post-
oje, ali iz kojih vrlo retko zaista i proistekne udes (Roxin 2006, 464).

Kritika Jakobsove teorije odnosi se na krutost pomenutih indikatora 
(Küpper 1988, 763). Sporna je margina rizika koju on toleriše i izuzima iz 
krivičnopravno relevantne zone. Nije jasno zašto 5% brža vožnja ne bi potpa-
la pod umišljaj, dok bi malo veći postotak bio obuhvaćen umišljajem. Pravno 
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vrednovanje 5% ili 10% brže vožnje od dozvoljene ne razlikuje se – ona u 
oba slučaja ostaje nedozvoljena i samim tim nešto što bi trebalo da potpadne 
pod intelektualni element krivice.

Isto tako se ne vidi zbog čega bi težina odnosnog dobra različito uticala 
na umišljaj učinioca. To bi značilo da će eventualni umišljaj pre postojati kod 
vrednijih dobara nego onih manje vrednih, odnosno teških, da ostanemo 
pri upotrebljenim izrazima. Prilikom iste procene verovatnoće nastupanja 
posledice, to bi značilo potvrdu umišljaja u slučaju ubistva (zbog života 
kao vrednijeg/težeg dobra) i negiranje umišljaja kod uništenja tuđe 
stvari (imovina kao manje vredno/teško dobro). To bi dovelo ne samo do 
nerazumnih već i do pogrešnih odluka (Roxin 2006, 465).

2.3.3.	 Teorija nepokrivene opasnosti

Teoriju nepokrivene opasnosti (Theorie der unabgeschirmten Gefahr) 
razvio je Hercberg (Herzberg) i ona već u sâmom nazivu sadrži objašnjenje. Za 
postojanje umišljaja zahteva se, naime, (objektivno) „kvalifikovanije rizično 
ponašanje“, to jest stvaranje nepokrivene opasnosti (Herzberg 1987, 780). 
Ona je nepokrivena kada prilikom ili nakon preduzimanja radnje učinioca, 
sreća ili slučajnost, u celini ili u velikom delu, moraju da se umešaju da se za-
konski opis ne bi ispunio (Herzberg 1988, 639). Opasnost je pokrivena kada 
sâm nehatni učinilac, ugroženo lice ili treće lice obazrivošću može eventual-
no da spreči nastupanje posledice (tzv. faktička rezervna zaštita) (Herzberg 
1988, 642). Ako učitelj, uprkos oznaci za opasnost, dozvoli svojim učenicima 
da se kupaju u nabujaloj reci (Herzberg 1986, 249), nezavisno od njegove 
subjektivne procene kao učinioca, ishod smrti učenika bi, prema ovoj teo-
riji, bila samo učiteljeva odgovornost za nehatno lišenje života – oznaka 
za opasnost bila je dobro vidljiva i učenici su, da su bili pažljiviji, mogli da 
izbegnu gubitak života. Umišljaja neće biti ni tamo gde je učinilac stvorio 
samo „udaljenu nepokrivenu opasnost“ (Herzberg 1986, 256). Primer za to 
bi bilo bacanje teškog predmeta noću sa prozora, sa svešću da bi taj predmet 
mogao da pogodi, pa i ubije prolaznika (Roxin 2006, 466). S druge strane, 
igranje ruskog ruleta (dva prijatelja jedan drugom stave pištolj na čelo sa 
po jednim metkom u dobošu oružja i istovremeno okinu obarač) dovešće 
do odgovornosti za eventualni umišljaj,37 čak i ako se učinilac uzdao u to da 
posledica neće nastupiti (Roxin 2006, 465).

37	 Takav je i zaključak srpske sudske prakse, gde je u slučaju „igranja“ ruskog 
ruleta potvrđen eventualni umišljaj. VSS, Kž. 1647/02 od 22. aprila 2003. (Simić, 
Trešnjev 2004, 19). 
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Hercberg je nameravao da objektivizuje i konkretizuje teoriju shvatanja 
ozbiljno tako što bi izbacio voljni element i sveo je na merilo (ne)pokrivenosti 
(Roxin 2006, 466). Taj kriterijum, međutim, ne deluje ubedljivo. Zašto ne bi 
mogao da postoji eventualni umišljaj i u slučaju pokrivene opasnosti, ako je 
učiniocu jasno da ostaje znatan rizik, dok bi neprokriven rizik istog obima 
druge strane uvek potvrđivao eventualni umišljaj (Jakobs 2010, 295; Roxin 
2006, 466)? Ako se očekuje da samo predstava o jednoj neznatnoj opasnosti 
može da isključi umišljaj, onda se time vraćamo (prevaziđenoj) teoriji 
verovatnoće i kriterijum (ne)pokrivenosti postaje suvišan (Roxin 2006, 467).

Takođe, deluje neubedljivo ili u najmanju ruku napregnuto oslanjanje na 
uviđajnost i vičnost žrtve ili trećeg lica da otkloni opasnost, kao i nesigurnost 
načina na koji učinilac to treba da shvati. To se kosi sa Hercbergovim 
očekivanjima „vrlo efikasnog rezervnog obezbeđenja“ opasnosti ili „solidne 
iskustvene osnovice“ na osnovu kojeg učinilac to obezbeđenje treba da 
proceni (Herzberg 1986, 254). Naposletku, čini se da ima malo prostora za tu 
teoriju mimo konstelacija lišenja života i telesnih povreda u čijim je okvirima 
(slučajevi prenošenja HIV-a) ona prvobitno i razvijena (Küpper 1988, 784).38

Ta teorija, premda „najfinija verzija teorije rizika“ (Canestrari 2004, 
216), sa dosta praktičnim kriterijumom (ne)pokrivenosti (Weigend 2008, 
1001), ipak nije uspela da ispuni Hercbergova očekivanja (Herzberg 1986, 
261), a to je da umesto iracionalnog očekivanja/nade (na osnovu svedene 
teorije shvatanja ozbiljno), postavi jasne, nedvosmislene i objektivne granice 
umišljaja (Roxin 2006, 465).

3.	PRIMENJIVOST ANALIZIRANIH TEORIJA 
NA SRPSKO PRAVO

Pre nego što se osvrnemo na mogućnost primene postavki iz pomenutih 
teorija na srpsko krivično pravo, treba istaći da naš KZ svojim definicijama 
oblika krivice pruža određeni vid pravne sigurnosti. To je svakako od pomoći 
u postupku utvrđivanja zakonskog opisa krivičnog dela, što uključuje i 
pravilno određivanje oblika krivice. Naši sudovi to, međutim, ne čine uvek 
na zadovoljavajuć i zaokružen način.

38	 Teško se može zamisliti stvaranje rizika koji, recimo, lopov prilikom oduzimanja 
stvari ne može da kontroliše (osim možda sveprisutnog rizika da bude otkriven), 
(Ruppenthal 2017, 250). 
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3.1.	Primeri tumačenja iz srpske sudske prakse

Tako se recimo kod krivičnog dela ugrožavanja javnog saobraćaja iz 
čl. 289 st. 1 KZ i tamo zahtevanog umišljaja, usled neupotrebljivosti 
Frankove formule, još od savetovanja Saveznog vrhovnog suda 1961. godine, 
pribegava pojmu bezobzirnosti. Tu se podvodi ponašanje u saobraćaju kojim 
se ne vodi računa o interesima i dobrima drugih učesnika u saobraćaju 
(Stojanović 2020b, 915–916). Međutim, pošto bezobzirnost može da postoji 
i kod nehata, za umišljaj se zahteva visok stepen39 bezobzirnosti.40 No, i taj 
kriterijum sâm za sebe nije zadovoljavajuć jer dopušta različita shvatanja, tj. 
granice ostaju nejasne. Tako se prigovara da bi gruba nepažnja trebalo da 
spada u svesni nehat, ali da je ostalo otvoreno kako je objektivno razgraničiti 
od bezobzirnosti (Lazin 1977, 394).

Vlaladajuće je i učestalo tumačenje sudova kojim se alkoholisanost 
poistovećuje sa umišljajem; negde kao konkretizacija bezobzirnosti (Lazin 
1977, 394). Svest o tome da se motornim vozilom upravlja u alkoholisanom 
stanju automatski dovodi do zaključka da je učinilac i pristao na nastupanje 

39	 Pominje se i kriterijum grube bezobzirnosti, sa uključenim vrednosnim aspektom 
(kolika je jačina prekora koja se učiniocu može uputiti zbog njegove bezobzirnosti). 
Stojanović 2020b, 916. U svom stavu Savezni vrhovni sud govori o „obesnom, gru-
bom vređanju saobraćajnih propisa i pravila, očigledno ugrožavajući tuđe živote 
i imovinu i sl.“ (prema Lazin 1977, 393). Kako ističe Delić, grubu bezobzirnost je 
„u sadržinskom smislu neophodno posmatrati kao složenu psihološko-normativnu 
kategoriju u okviru koje bi kvalifikativ ‘grubo’ imao značaj ‘obuhvatnog’ kriteri-
juma čija ispunjenost, osim faktičke prisutnosti određenih okolnosti konkretnog 
slučaja, pretpostavlja i njihovu normativnu ocenu, vrednovanje (evaluaciju). Ovako 
utvrđena gruba bezobzirnost bi sa jedne strane ukazivala na eventualni umišljaj 
kao psihološku kategoriju, odnosno na pristajanje na nastupanje opasnosti, a sa 
druge strane bi ukazivala na eventualnom umišljaju imanentan intenzitet socijalno-
etičkog orekora koji je u konkretnom slučaju opravdano uputiti učiniocu krivičnog 
dela ugrožavanja javnog saobaćaja“ (Delić 2020, 239–240).  
40	 „Međutim, za kvalifikaciju navedenu u žalbi neophodno je da se na pouzdan 
način iz svih okolnosti može utvrditi da je okrivljeni bio svestan da zabranjena 
posledica može nastupiti i da je na njeno nastupanje pristao (eventualni umišljaj). 
Svest o tome da zabranjena posledica može nastupiti i da je vozač na ovo pristao 
proizilazi iz izuzetno visokog stepena bezobzirnosti koju vozač u određenim situ-
acijama pokazuje pri upravljaju motornim vozilom. To su po pravilu situacije na-
jgrubljih oblika nepropisne vožnje od strane vozača kao što su slučajevi upravljanja 
motornim vozilom pod uticajem alkohola, upravljanje od strane vozača koji nije 
obučen za to, upravljanje tehnički neispravnim vozilom naročito u pogledu meha-
nizma za upravljanje i korišćenje, a da je tih nedostataka vozač svestan ili u drugim 
prilikama kada se vožnja iz određenih razloga zbog brzine, nepoštovanja prvenstva 
prolaza i sl. može okarakterisati kao naročito bezobzirna.“ Presuda Apelacionog 
suda u Kragujevcu, Kž1 1127/2014 od 18. jula 2014. godine, Paragraf Lex. 
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posledice,41 čak i kada je koncentracija alkohola u krvi u dozvoljenim 
granicama42 (Stojanović 2020b, 916). Takvo viđenje se, između ostalog, 
kosi sa poimanjem samougrožavanja koje upućuje na svesni nehat. Naime, 
lice koje vozi u alkoholisanom stanju i svesno je toga takođe je, po pravilu, 
svesno i da time i sebe ugrožava, ali olako drži da do toga neće doći ili da 
će to moći da spreči. Da bi se moglo govoriti o pristanku na ostvarenje 
zakonskog opisa dela, neophodno je da postoje dodatni kriterijumi koji će 
ukazati na pomenuti visok stepen bezobzirnosti (nedozvoljeno preticanje, 
prebrza vožnja, uopšte kršenje i drugih saobraćajnih propisa).43 Kršenje 
propisa se ovde, dakle, pojavljuje kao dodatni kriterijum,44 uz pomenutu 
alkoholisanost.45 Ti primeri ukazuju na jednu zapravo širu odliku domaće 

41	 „Činjenica da je u vreme izvršenja krivičnog dela teško delo protiv bezbednosti 
javnog saobraćaja, u krvi optuženog ustanovljena količina alkohola koja je veća od 
zakonom dozvoljene ukazuje da je oblik krivice eventualni umišljaj. Drugim rečima, 
sud neće prihvatiti odbranu optuženog da je u konkretnoj saobraćajnoj situaciji 
uprkos pijanstvu olako držao da konkretna opasnost neće nastupiti ili da će je moći 
otkloniti.“ Presuda Okružnog suda u Kraljevu, K. 66/2003(2) od 10. maja 2004. go-
dine, Paragraf Lex. 
42	 Presuda Apelacionog suda u Kragujevcu, Kž1 891/2014 od 19. juna 2014. (pre-
ma Stojanović 2020b, 916). 
43	 U tom smislu i Stojanović 2020b, 916. 
44	 Nasuprot tome, postoje odluke koje se ne samo ograničavaju na grubo kršenje 
propisa već u objašnjenju pogrešnog postupanja prvostepenog suda i ne navode 
voljni element eventualnog umišljaja: „Prvostepeni sud je učinio bitnu povredu 
odredaba krivičnog postupka jer nije dao jasne razloge na osnovu kojih zaključuje 
da je okrivljeni u odnosu na osnovno delo ugrožavanja javnog saobraćaja postupao 
sa eventualnim umišljajem, pa će prvostepeni sud u ponovnom postupku u pogledu 
vinosti okrivljenog utvrditi da li je okrivljeni u datoj saobraćajnoj situaciji postupao 
neoprezno i nedovoljno pažljivo (svesni nehat), ili je pak svesno, očigledno i grubo 
prekršio navedene zakonske propise i usled toga doveo u opasnost život i telo ljudi 
(eventualni umišljaj).“ Rešenje Apelacionog suda u Beogradu, Kž1 br. 873/17 od 9. 
oktobra 2017, Ing-Pro. 
45	 „Alkoholisanost optuženog od 1,43% alkohola u krvi u uzročnoj je vezi sa 
ugrožavanjem javnog saobraćaja pošto je nalazom veštaka utvrđeno da kod 
optuženog usled navedene koncentracije alkohola njegova sposobnost da bezbedno 
upravlja vozilom je bila kompromitovana, pa da nije bio sposoban da bezbedno 
upravlja vozilom, što se u krajnjem slučaju manifestovalo i u načinu upravljanja 
vozilom, kada bez ikakvog razloga prelazi na drugu stranu puta i gubi kontrolu nad 
vozilom, te udara pešake.

Iz ovako utvrđenog ponašanja optuženog sasvim je jasno da je optuženi upravljajući 
putničkim vozilom u alkoholisanom stanju i neprilagođenom brzinom u saobra­
ćajnim uslovima bio svestan da time može da ugrozi javni saobraćaj i dovede u 
opasnost život i telo ljudi, pa je na to pristao, olako držeći da do teže posledice, 
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sudske prakse, a to je da na osnovu situacija koje bi trebalo ocenjivati u 
svetlu bitno smanjene uračunljivosti ili neuračunljivosti46 (poput umora 
nakon neprospavane noći)47 donosi zaključke o oblicima krivice.

U drugim primerima, grubo kršenje saobraćajnih propisa neće biti 
dovoljno za konstituisanje umišljajne odgovornosti, odnosno neće se moći 
podvesti pod pristajanje na posledicu. Primer za to bi bio pešak koji ne 
mari za propise u saobraćaju, prelazi ulicu na nedozvoljenom mestu i time 
izazove sudar sa kamionom (Risimović 2008, 100). Upravo to je situacija 
samougrožavanja,48 koja ukazuje na (svesni) nehat. Psihološki se to objašnjava 
time da učinilac opasnost po sebe i/ili druge spoznaje, ali u odlučnom 
momentu, potiskuje iz svoje svesti i ipak preduzima radnju (Vuković 2010, 
78). Doduše, upravo zbog toga ni taj kriterijum sâm za sebe ne bi bio dovoljan 
za razgraničenje oblika krivice jer je neadekvatan u konstelacijama kada 
učinilac postupa suprotno od očekivanog, pre svega kada izrazitu opasnost 
neshvatljivo potiskuje. Tada je, naime, teško objasniti zašto bi on zaslužio 
manji prekor od onoga ko valjano procenjuje situaciju (Vuković 2010, 
78, fn. 57).

Dakle, iako naš KZ poznaje podelu i definicije eventualnog umišljaja i 
svesnog nehata, postoji potreba za daljim, „čistijim“ tumačenjem ključnih 
pojmova i situacija. Tu se doktrini otvara prostor da analizom i proverom 
primene pomenutih teorija ponudi rešenja.49

smrti pešaka neće doći i da će je moći otkloniti.“ Presuda Vrhovnog suda Srbije, Kž. 
1042/04 od 13. aprila 2005. i Presuda Okružnog suda u Beogradu, K. 773/03 od 5. 
aprila 2004, Ing-Pro.
46	 Stojanović primećuje da se u sudskoj praksi retko postavljalo pitanje da li alko-
holisanost vodi bitno smanjenoj uračunljivosti verovatno i zbog bojazni da bi se 
otvorila mogućnost ublažavanja kazne (čl. 23. st. 3 KZ), (Stojanović 2020b, 916–
917). 
47	 Optuženi je, u odnosu na osnovnu posledicu, ugrožavanje javnog saobraćaja, 
postupao sa svesnim nehatom, a ne sa eventualnim umišljajem, kada je, kao vozač 
putničkog vozila i učesnik u saobraćaju, upravljao vozilom posle neprospavane noći, 
iako zbog umora nije bio sposoban za bezbedno upravljanje vozilom, pa je zbog toga 
u toku vožnje za trenutak zaspao, izgubio kontrolu nad vozilom koje je prešlo na 
levu polovinu kolovoza, i tako prouzrokovao saobraćajnu nezgodu sa teškim tele-
snim povredama.“ Rešenje Okružnog suda u Valjevu Kž. 215/03, od 24. aprila 2003, 
Ing-Pro.
48	 O samougrožavaanju u kontekstu (objektivnog) uračunavanja vid. Vuković 
2018, 382–421. 
49	 Topalović je pre više od 110 godina primetio da su podelu umišljaja na razne 
oblike retko kad vršili pozitivni zakonici (naš KZ je u tom smislu izuzetak) te da je 
ona „vazda ostavljana krivičnopravnoj nauci“ (Topalović 2010a, 100). 
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3.2.	Primenjivost kognitivnih teorija

Kognitivne teorije (teorija mogućnosti – teorija predstave i teorija 
verovatnoće) u svom čistom obliku nisu primenjive na srpsko pravo već zbog 
toga što slovo čl. 25 KZ izričito govori o elementu svesti i o elementu volje, 
koje shodno tome treba i utvrditi u svakom konkretnom slučaju.50 Obe teorije, 
inače, previđaju značaj (inače nesporno postojećeg) voljnog elementa, koji je 
ključan posebno na liniji eventualni umišljaj – svesni nehat jer se upravo tu 
utvrđuje njihovo razlikovanje, s obzirom na to da je kognitivni segment ta 
dva oblika krivice identičan. Osim toga, teorija mogućnosti proširuje dolus 
eventualis na račun svesnog nehata u toj meri da je faktički svaki nehat – 
nesvesni. To takođe nije u skladu ni sa zakonskom odredbom (čl. 26 KZ). 
Teoriji verovatnoće se dodatno prigovara da nije jasno ni lako utvrdivo kada 
je nešto (ovde je to verovatnoća nastupanja posledice, odnosno ostvaren-
je zakonskog opisa krivičnog dela) „više od puke mogućnosti i manje od 
pretežne verovatnoće“. Vuković napominje da „fino razlikovanje eventualnog 
umišljaja i svesnog nehata i nije moguće izvesti matematički strogo“ (2022, 
213) ili, Lazinovim rečima, „totalnu preciznost, ni u ove, ni u drugih pravnih 
ustanova nije moguće postići“ (1977, 398).

3.3.	Primenjivost voluntativnih teorija

Primenjivost teorije odobravanja najznačajnije je pitanje za naše pravo i 
praksu zbog bliskosti te teorije sa teorijom pristanka, vladajućeg shvatanja 
kod nas.51 Pojmovi odobravanja i pristajanja, doduše, ne mogu se poistovetiti. 
Iako u svakodnevnom govoru, u laičkoj sferi, figuriraju kao sinonimi,52 u 
normativnom smislu oni to nisu. Odobravanje ukazuje na pozitivan odnos 

50	 Vuković navodi primer krivičnog dela prenošenja infekcije HIV virusom iz čl. 
250. KZ (na stranu zakonodavčevo dupliranje reči virus u nazivu), u kojem pre-
poznaje teoriju mogućnosti. Naime, u zakonskom opisu dela govori se samo o svesti, 
odnosno o znanju učinioca da je zaražen virusom; dakle, samo o intelektualnom 
elementu. On u nastavku konstatuje da se time, kao i proširenjem umišljaja na račun 
nehata, „vešto izbegavaju problemi razgraničenja koje (...) teorija ne može lako da 
reši“ (Vuković 2010, 81). 
51	 Saglasno o teoriji pristanka kao vladajućoj Stojanović 2020a, 149; Vuković 2022, 
212; Đokić 2005, 367.
52	 Sinonimi za pristanak su mnogobrojni: saglasnost, odobrenje, dopuštenje, pri-
hvatanje, odobravanje, slaganje, akcept, dogovor, sklad, sporazum, sloga, kongruen-
cija, razumevanje, pogodba, harmoničnost, saradnja, nagodba, složnost, skladnost. 
Ćosić i saradnici 2008, 505. 
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prema ostvarenju zakonskog opisa dela, na njegovo pozdravljanje, dok se 
pristajanje, u skladu sa psihološko-normativnom koncepcijom krivice, shvata 
kao normativno saglašavanje, u kojem izražena pozitivna komponenta, kao 
kod odobravanja, može, ali ne mora da postoji. Ovo tim pre ako uzmemo u 
obzir da i ravnodušnost, kako primećuje Vuković, u psihološko-normativnom 
(ne i u psihološko-deskriptivnom) smislu može da se podvede pod pristanak 
(2022, 213–214). Srpsko rešenje iz čl. 25 KZ prihvatljivije je od, recimo, 
pomenutog nemačkog53 jer je izraz pristanak zakonski postavljen (prem-
da ne i definisan),54 ali i manje vrednosno obojen u odnosu na rešenje iz 
nemačkog prava, gde se ravnodušnost takođe podvodi pod pojam eventu-
alnog umišljaja. „Razvodnavanje“ značenja termina „odobravanja“ (billigen) 
do koga se vremenom došlo u njihovoj sudskoj praksi, govori u prilog tome 
(saglašavanje umesto odobravanja).55 Naposletku, pristati se može i bez odo-
bravanja; dovoljno je pomiriti se sa ostvarenjem dela, odnosno nastupanjem 
posledice.

Dalje, Frankova formula, koja se primenjuje i kod nas (Vuković 2010, 76),56 
iz perspektive eventualnog umišljaja daje odgovor koji glasi „Kako god“, a 
koji mnogo više naginje ka ravnodušnosti (i pristanku, u krajnju ruku) nego 
ka odobravanju. No, prigovor hipotetičnosti koji prati tu formulu ostaje da 
važi (Risimović 2008, 92);57 ona se zasniva na jednom fingiranom psihičkom 
stanju i samim tim je nepouzdana (Đokić 2005, 368), nedovoljno sigurna i 
korisna (Lazin 1977, 391).

Ono što je prednost svih voluntativnih teorija i što govori u prilog njihovoj 
primeni, pa tako i ovde, jeste da preko voljnog elementa čini vidljivim 
kvalitativno viši stepen neprava koji postoji kod umišljaja u poređenju sa 

53	 Prihvatljivije je i od drugih rešenja, poput turskog. Naime, u Krivičnom zakon-
iku (Türk Ceza Kanunu – TCK) umišljaj se određuje slično nemačkom rešenju kao 
„spoznato i voljno ostvarenje odlika zakonskog opisa krivičnog dela“ (Art. 21 (1)), 
dok je eventualni umišljaj bliže, ali očigledno nedovoljno definisan kao predviđanje 
učinioca da bi mogao da ostvari zakonski opis krivičnog dela (Art. 21 (2)). zakon-
ska definicija „ne sadrži dodatu vrednost“ u pogledu razgraničenja oblika krivice u 
poređenju sa nemačkim rešenjem (Özbek, Oğlakcıoğlu 2019, 343). 
54	 Pojam pristanka nigde u KZ nije definisan, iako se neposredno ili posredno ja-
vlja kod tri od četiri elementa opšteg pojma krivičnog dela: kod predviđenosti u 
zakonu, kao osnov isključenja protivpravnosti i sada kod eventualnog umišljaja. 
Terminološka diferencijacija tog pojma bi stoga dobro došla (Marković 2011, 284).
55	 Vid. tačku 2.2.1.
56	 Rešenje Apelacionog suda u Novom Sadu, Kž1 763/2014 od 2. septembra 2014, 
Paragraf Lex. 
57	 Pritom formula naročito kod krivičnog dela ugrožavanja javnog saobraćaja, po-
kazuje malu ili nikakvu upotrebnu vrednost (Stojanović 2020b, 915). 
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nehatom, posebno ukoliko je element svesti identičan. Samo se iz jednog 
psihološkog odnosa volje, koji ide dalje od spoznaje (svesti), može pravdati 
razlika u sankcionisanju jednog i drugog oblika krivice (Ruppenthal 
2017, 208). Drugim rečima, ako je svest ista, samo drugačiji kvalitet volje 
(subjektivnog elementa) može (objektivno) da opravda strožu kaznu 
za eventualni umišljaj nego za svesni nehat. S druge strane, ostaje stari 
problem dokazivanja unutrašnjih činilaca (Lazin 1977, 387), posebno u 
svetlu pretpostavke nevinosti (čl. 3 Zakonika o krivičnom postupku),58 tereta 
dokazivanja (čl. 15 st. 2 ZKP) i načela in dubio pro reo (čl. 16 st. 5 ZKP).59 
Poslednje pomenuto načelo znači da će se sumnja u pogledu činjenica od 
kojih zavisi vođenje krivičnog postupka, postojanje obeležja krivičnog dela 
ili primena neke druge odredbe krivičnog zakona rešiti u korist okrivljenog. 
Širok krug predmeta na koje se to pravilo odnosi obuhvata, između ostalog, 
i krivicu kao obeležje krivičnog dela (Ilić i dr. 2022, 165).

Što se konkretnih prigovora na račun teorije ravnodušnosti tiče, u nadi, 
uzdanju u izostanak posledice prepoznaje se olako držanje („pogrešna nada“) 
da do posledice neće doći ili da će ona moći da se spreči, to jest prepoznaje 
se svesni nehat, tako da bi ova teorija taj oblik nehata proširila na račun 
eventualnog umišljaja. Naravno, ukoliko se ravnodušnost, kako smatra 
Engiš, shvati kao nepostojanje otpora prema mogućoj povredi pravnog dobra 
(1964, 191), taj prigovor bi otpao. Otpor potiče od obaveze uzdržavanja od 
vršenja krivičnih dela. Prednost takvog poimanja ravnodušnosti videla bi se 
u prepoznavanju da se učinilac pomirio sa nastupanjem posledice, što bi se 
tumačilo kao umišljaj. Olako držanje da će ostvarenje krivičnog dela moći 
da se spreči ukazuje upravo na neravnodušnost. U našoj doktrini bi se kao 
neko ko naginje ka toj teoriji mogao prepoznati Jovanović, koji pristajanje 

58	 Zakonik o krivičnom postupku – ZKP, Službeni glasnik RS 72/2011, 101/2011, 
121/2012, 32/2013, 45/2013, 55/2014, 35/2019, 27/2021 – odluka US i 62/2021 
– odluka US. 
59	 „Ako on [sudija] ne bi bio u stanju da na faktima zasnuje svoje uverenje da 
nada, da posledica neće nastupiti nije bila glavni motiv radnje, onda valja primeniti 
pravilo in dubio pro reo“ (Topalović 2010b, 297). To potvrđuje i naša sudska praksa: 
„Kako eventualni umišljaj predstavlja teži oblik vinosti u odnosu na svesni nehat, 
neophodno je, u svakom konkretnom slučaju, postojanje eventualnog umišljaja 
utvrditi kao izvesno, a ne kao verovatno. Kada postoji granični slučaj, mora se uzeti 
ono što je povoljnije za optuženog, odnosno da se radi o svesnom nehatu“ (Presuda 
Okružnog suda u Valjevu, K. br. 62/98 od 16. novembra 1998). Ovde treba naglasiti 
da nije reč o automatskom zaključivanju već o tome da postoje dokazi koji pod-
jednako govore u prilog postojanja oba oblika krivice, a kako može postojati samo 
jedan od ta dva, uzima se onaj oblik koji je povoljniji za učinioca.
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predstavlja kao „neku vrstu voljne neodređenosti, jednu nejasnu težnju koja 
je osećajno obeležena“ (1971, 85), gde u odnosu na posledicu krivičnog dela 
„kao da vlada indiferentnost, neka voljna neodređenost“ (1971, 85).

Rečeno je već da je srž teorije shvatanja ozbiljno u tome što učinilac koji 
postupa sa eventualnim umišljajem ozbiljno drži da je ostvarenje zakonskog 
opisa krivičnog dela moguće (Stratenwerth 1959, 55). U našem pravu se 
može postaviti pitanje da li je „shvatanje ozbiljno“ isto što i „pristajanje“. Iako 
ta dva pojma nisu lingvistički identična, „shvatanje ozbiljno“ normativno 
možemo da pripišemo eventualnom umišljaju, iz dva razloga. Najpre zbog 
toga što je to antipod lakomislenosti svesnog nehata,60 a potom i zato što je 
„shvatanje ozbiljno“ korak koji po pravilu prethodi pristajanju. Čak i ako se 
taj redosled može učiniti upitnim, ne može se reći da shvatanje ozbiljno na 
bilo koji način zadire u voljnu stranu olakog držanja svesnog nehata. Valja 
takođe i ovde podsetiti na prigovor „preteranog optimizma“, odnosno na 
opasnost od privilegovanja lakomislenog (stoga nehatnog) učinioca spram 
ozbiljnijeg (stoga umišljajnog) učinioca. Ispada da će savesniji, promišljeniji 
građani biti tretirani strože nego oni bezbrižni, neobazrivi i nezainteresovani 
(Vuković 2022, 212).

Pošto predstavlja normativiziranu varijantu teorije shvatanja ozbiljno, 
ono što je rečeno o njenoj primenjivosti važi i za teoriju opredeljivanja, s 
tim što se dodatno postavlja pitanje celishodnosti postavljenih indikatora: 
prepoznate opasnosti sopstvenog ponašanja; uračunavanje verovatnoće da 
će se žrtva sopstvenim snagama izvući iz opasnosti i nepostojanje motiva 
da se u obzir uzmu posledice (Roxin 2010, 11–12). Uračunavanje žrtvinog 
doprinosa rešava se na nivou predviđenosti u zakonu (kauzalni tok), dok 
se motivi vrednuju prilikom odmeravanja kazne, osim ako prethodno ne 
predstavljaju obeležje krivičnog dela.

Naposletku, treba primetiti da su voluntativne teorije međusobno vrlo 
bliske, da se preklapaju, da se neka shvatanja pojavljuju samo kao dopuna 
ili varijante prethodnih, tako da i njihovu primenjivost treba posmatrati kao 
celinu svih učenja koja u fokus stavljaju element volje.

60	 To se može posredno zaključiti iz primera sudske prakse, gde je „okrivljeni svoj 
pištolj uperio u pravcu oštećenog iz šale (...) želeći da napravi neumesnu šalu, izvršio 
opaljenje iz pištolja, te da je okrivljeni i ranije pravio takve šale“, što je sud tumačio 
kao nehatno lišenje života, a ne kao ubistvo izvršeno sa eventualnim umišljajem. 
Rešenje Apelacionog suda u Novom Sadu, Kž1 763/2014 od 2. septembra 2014, 
Paragraf Lex. 
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3.4.	Primenjivost teorija rizika

Prednost i ujedno argument u korist primenjivosti Frišove teorije rizika 
jeste to što se njome uvodi pojam normativno relevantnog rizika – nečega 
što je već poznato iz teorije objektivnog uračunavanja i što, samim tim, nije 
sasvim novo i potpuna nepoznanica za tumača. Time je ujedno načinjen i 
korak ka nekoj vrsti objektivizacije subjektivnog elementa kakav krivica 
jeste, i samim tim njenog potencijalno lakšeg dokazivanja. Protiv njene 
primenjivosti govori to što se u našem pravu (ne)dozvoljeni rizik suštinski 
vidi (iako nije izričito kao takav predviđen)61 kao osnov isključenja 
protivpravnosti, a ne kasnije, na nivou krivice. Dalje se i ovde pojavljuje 
hipotetički element – mogući umišljajni učinilac. Pri tome bi se nepostojanje 
krivice utvrđivalo samo preko zablude, što dosta sužava sâm njen pojam. 
Naposletku, svi prigovori koji važe za teoriju verovatnoće, ma koliko Friš 
pokušavao da ih relativizuje, važe i za njegovu teoriju.

Što se Jakobsove normativizirane teorije verovatnoće tiče, i ovde važe 
argumenti vezani za teoriju verovatnoće kao osnovice njegovog učenja. 
Ono se takođe kosi sa odredbom člana 28 KZ (stvarna zabluda) jer bi se 
učiniocima normativno pripisalo (ne)postojanje određene svesti o riziku. 
Dalje, kriterijum gustine rizika je suviše neodređen – pod time se može sh-
vatiti kako veličina, tako i blizina rizika, a sasvim je moguće da se pojavi 
i treće tumačenje. Problem se dodatno usložava ako se poveže sa drugim 
predloženim kriterijumom – vrednošću pravnog dobra. Na asimetričnosti 
i nelogičnosti jednog takvog tumačenja, što važi i za srpsko pravo, već je 
ukazano. Naposletku, Jakobsovo poimanje da očigledna, lako prepoznatlji-
va opasnost dovodi do umišljajne odgovornosti i kada je učinilac nije pre-
poznao jer „činjenično slepilo“ svakako zaslužuje kaznu za umišljaj označeno 
je kao „radikalizovano“ (Frister 2019, 385–386). Ako učinilac nema svest o 
opasnom činjeničnom stanju, onda on i ne donosi odluku protiv izbegavanja 
ostvarenja zakonskog opisa, to jest ne može biti kažnjiv za umišljajni delikt 
(Frister 2019, 386). To bi bilo još jedno kršenje odredbe o stvarnoj zabludi.  

Hercbergova teorija nepokrivene opasnosti, osim već iznetih prigovora i 
načelnog pozdravljanja pokušaja objektivizacije kriterijuma i time njihovog 
lakšeg dokazivanja, ostaje sporna zbog toga što je mahom usmerena na 

61	 To, doduše, i ne bi bio kontraargument kao takav, imajući u vidu i neke druge 
osnove opravdanja koje se u KZ ne navode izričito, ali koje prepoznaju doktrina 
i praksa; pre svega pristanak povređenog, preduzimanje medicinskih zahvata itd. 
Vid. Marković 2015, 285–300. 
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krvne delikte62 kao i zbog toga što bi i onaj učinilac koji nije ni pokušao 
da izbegne posledicu, a verovao je u dobar ishod, mogao da profitira od 
te teorije. Uostalom, primenom te teorije bi se relativizovala odgovornost 
garanta po osnovu ingerencije jer bi se pre zaključila nehatna odgovornost 
ako je bio obazriv nego eventualni umišljaj.

Nijedna od analiziranih teorija rizika ne bi bila u svom čistom obliku i 
sama za sebe primenjiva na srpsko pravo već zbog toga što su one locirane 
u polju kognitivnih teorija (gde im je prirodno i mesto jer je spoznaja rizika 
intelektualna radnja; volja se nadovezuje na tu spoznaju). Međutim, one bi 
se, kao uostalom i segmenti još nekih teorija, mogle uzeti u obzir indirektno, 
i to u sklopu jedne precizirane teorije pristanka.

3.5.	Precizirana teorija pristanka

Postavlja se pitanje koja od analiziranih teorija bi bila najprikladnija za 
naše pravo, pošto razgraničenje eventualnog umišljaja i svesnog nehata do 
danas nije rešeno na zadovoljavajuć i zaokružen način. Mimo različitosti koje 
pojedine teorije nose sa sobom, nesporno je da postojeća shvatanja o načinu 
razlikovanja ta dva oblika krivice (preko Frankove formule, bezobzirnosti, 

62	 Taj prigovor vredi ponoviti i za naše pravo, tim pre što postoji primer iz sud-
ske prakse koji liči na pomenuti primer sa bacanjem teškog predmeta sa terase, 
kada se stvara udaljena, nepokrivena opasnost. U našem primeru, činjenično 
stanje utvrđeno u izreci presude je sledeće: „Optužena je postupala s eventualnim 
umišljajem prilikom izvršenja krivičnog dela teška telesna povreda iz člana 121 stav 
2 Krivičnog zakonika kada je sa terase na kojoj je stajala bacila metalni čekić u prav-
cu glave oštećenog koji je stajao u dvorištu ispod terase, s obzirom na to da je bila 
svesna da metalni čekić srednje veličine predstavlja sredstvo podobno da drugom 
nanese tešku telesnu povredu opasnu po život i da će ga pogoditi po glavi na kojoj 
se nalaze najvitalniji delovi tela čoveka: mozak i kosti lobanje, pa je pristala na na­
stupanje zabranjene posledice.“ Nakon ovog anatomskog opisa, sledi obrazloženje, 
u kojem se navodi: „Što se tiče odgovornosti okrivljene za težu posledicu, odnosno 
smrt oštećenog, okrivljena je u smislu člana 27 KZ postupala s nehatom. Naime, 
okrivljena je prema nalazu suda bila svesna da oštećenom može naneti povredu 
usled koje kao teža posledica može nastupiti smrt oštećenog, s obzirom da je met-
alni čekić srednje veličine bacila u pravcu njegove glave i da je znala da isti može 
povrediti lobanju i mozak oštećenog čije povređivanje može izazvati i nastupanje 
zabranjene posledice. Ona nastupanje smrti oštećenog kao svog supruga u konkret-
nom slučaju nije želela i olako je držala da do nastupanja takve teže posledice neće 
doći, o čemu govori okolnost da je ona oštećenom zadala samo jedan udarac a ne 
više, jer da je ona želela da ga liši života ona bi nakon njegovog pada nastavila da ga 
udara čekićem.“ Presuda Okružnog suda u Nišu, K. 200/2007(1) od 21. januar 2008, 
Paragraf Lex. 
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stava prema zaštićenom dobru)63 svakako treba osavremeniti. To smo mogli 
da zaključimo već na osnovu primera iz sudske prakse koji su se mahom 
površno bavili voljnim elementom ili su na osnovu intelektualnog elementa 
automatski donosili zaključak i o njegovom voluntativnom paru.64

Polazna osnova bi bila klasična teorija pristanka, s obzirom na to da 
predstavlja najmanje kritikovano učenje, odnosno učenje sa najmanje 
slabih tačaka, a da je ujedno poznato i priznato kod nas.65 Istovremeno 
se ne bi probio postojeći čl. 25 KZ, u kojem se izričito govori o pristanku 
na činjenje dela. Međutim, već ovde se nameće prva korekcija: „pristanak“ 
sadržinski ne treba poistovetiti sa emotivnim odobravanjem već ga treba 
približiti teoriji shvatanja ozbiljno. Osim toga što bi „shvatanje ozbiljno“ 
(eventualnog umišljaja) i „shvatanje olako“ (svesnog nehata) bili zapravo 
tačni suprotstavljeni pojmovni parovi,66 sintagma „shvatanje ozbiljno“ pruža 
više prostora za korišćenje (objektivnih) indikatora.

Iako ravnodušnost nije isto što i pristanak, čuli smo već argumente o 
tome kako je ona ipak bliža eventualnom umišljaju no svesnom nehatu, tako 
da je tom težem obliku krivice i treba priključiti.67 Već na ovom primeru 
tumačenja ravnodušnosti vidimo upliv vrednosnog shvatanja krivice. Razvoj 
krivice je i inače tekao ka normativnom (Roxin 2010, 15; Delić 2009, 56). 
Tako Vuković konstatuje da postojanje volje prema učinjenom treba tumačiti 
psihološki-normativno – kao opredeljivanje za posledicu u okolnostima 
visokog rizika radnje (Vuković 2010, 79). U opredeljivanju je ponovo potcrtan 

63	 Stojanović 2020a, 149–151. 
64	 Iako je utvrđivanje intelektualnog elementa po pravilu nesporno, vredi se pod-
setiti nekih ranijih tumačenja. Tako Radovanović negira svest o smrtnoj posledici u 
primeru iz sudske prakse, u kojem je optuženi udario žrtvu „snažno tri puta po glavi 
hrastovim kocem debljine čovečije ruke“, da bi potom bio osuđen zbog krivičnog 
dela ubistva sa eventualnim umišljajem. Presuda Vrhovnog suda NR Hrvatske, 
Kž. 8/52 od 19. januara 1952 (prema Radovanović 1954, 336). Radovanovićeva 
specifična argumentacija zašto učinilac u primeru nije morao očigledno da pred-
vidi nastupanje smrti povređenog glasi da je „poznata osobina naših ljudi na selu 
da se obračunavaju međusobno udarima nekog koca (proštaca) prilične debljine i 
to obično po glavi i leđima, a nisu retki slučajevi tuče čak i gvozdenim vilama, bu-
dacima i motikama“. On navodi da je svrha takvog postupanja da se protivnik samo 
„dobro istuče i premlati, ne bi li ga time ‘opametili i urazumili’“ (Radovanović 1954, 
336). 
65	 Već je pomenuto da se kod nas govori o pristanku, dok je u Nemačkoj reč o odo-
bravanju, tako da shodno odgovarajućim terminima treba i razumeti (prilagoditi) 
ovu teoriju. 
66	 „Pristajanje“ i „nepristajanje“, pak, ne bi se mogli zgodno uklopiti jer bi se time 
izbrisala granica između svesnog i nesvesnog nehata (oba bi tada predstavljali „ne-
pristajanje“). 
67	 U tom smislu i: Topalović 2010b, 298. 
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materijalni pojam krivice68 („mogao je i drugačije da odluči“), a pomenut je 
i važan indikator – rizik. Stvaranje visokog stepena rizika ukazuje, naime, 
na postojanje pristajanja u normativnom smislu (Stojanović 2020a, 151–
152). I Delić smatra da se kod eventualnog umišljaja učinilac saglašava sa 
mogućnošću ostvarenja krivičnog dela; on je svestan visokog rizika koji 
prati njegovu delatnost i akceptira nastupanje krivičnog dela (2016, 96). Pri 
tome se utvrđivanje eventualnog umišljaja ne može uvek zasnivati samo na 
psihičkom odnosu učinioca već se njegov pristanak mora utvrđivati i kao 
normativna, vrednosna činjenica (2016, 96–97).

Pristanak bi se utvrđivao u granicama zakonske definicije, ali bi to bila 
samo početna tačka jer bi se normativno precizirao preko indikatora. Slično 
kao kod produženog krivičnog dela (čl. 61 KZ), sudska praksa bi mogla 
da razvije katalog varijabilnih elemenata koji bi indikovali da li postoji 
pristanak. Dakle, ono što je „celina“ kod produženog krivičnog dela, ovde bi 
bio „pristanak“ – unutrašnja učiniočeva voljna strana koja se manifestovala 
u spoljnom svetu. Naravno, i ovde bi važilo da što je više varijabilnih 
kriterijuma ispunjeno, pre bi se moglo reći da postoji pristanak u psihološko-
normativnom smislu. Za kriterijume bi došli u obzir već poznata merila 
(bezobzirnost, stav prema dobru, Frankova formula), ali i neka nova, koja bi 
nadomestila nedostatke postojećih – vrsta opasnosti, blizina rizika, veličina 
rizika, eventualno psihička barijera69 (koja je zapravo partikularno rešenje 
za pojedina krivična dela). U specifikume spada i samougrožavanje, koje 
se u našoj sudskoj praksi već iskristalisalo kao znak koji ukazuje na svesni 
nehat, i to pre svega kod saobraćajnih delikata.70 Kod ovih krivičnih dela se 
kao kontra-indikator za eventualni umišljaj kod nas vrlo često prepoznaje 
bezobzirnost.

68	 Više o materijalnom pojmu krivice: Vuković 2017, 501–516. 
69	 Taj kriterijum se odnosi pre svega na krvne delikte, ali je teško primenjiv na 
krivična dela propuštanja. 
70	 „Optuženi je, u odnosu na osnovnu posledicu, ugrožavanje javnog saobraćaja, 
postupao sa svesnim nehatom, a ne sa eventualnim umišljajem, kada je kao vozač 
putničkog vozila i učesnik u saobraćaju, upravljao vozilom posle neprospavane noći, 
iako zbog umora nije bio sposoban za bezbedno upravljanje vozilom, pa je zbog toga 
u toku vožnje za trenutak zaspao, izgubio kontrolu nad vozilom koje je prešlo na 
levu polovinu kolovoza, i tako prouzrokovao saobraćajnu nezgodu sa teškim tele-
snim povredama.“ Rešenje Okružnog suda u Valjevu Kž. 215/03, od 24. aprila 2003, 
Ing-Pro. Damaška je još ranije tvrdio da „konstrukcija eventualnog umišljaja nikako 
ne odgovara za potrebe saobraćajnih delikata, kao uostalom i svih ostalih delikata 
ugrožavanja.“ Taj autor ističe da se u praksi pristanak ne utvrđuje nego se grube 
povrede pravila pažnje pripisuju umišljaju (Damaška 1964, 92). 
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Većina indikatora inače ima veze ili bi se mogla podvesti pod rizik, koji 
kao takav postaje sve važniji i aktuelniji kriterijum, te se u tom domenu 
može očekivati dalji razvoj sudske prakse (ili bi to barem bilo poželjno). U 
svakom slučaju, potrebno je jedno dovoljno elastično rešenje koje će moći 
„da pokrije svu raznolikost života“ (Lazin 1977, 398), pošto je i sâm prelaz 
između eventualnog umišljaja i svesnog nehata „postepen i elastičan, pa i 
kriterijum za njihovo razgraničenje mora u osnovi biti takav“ (Lazin 1977, 
388), a da pritom ne napusti polje određenosti, preciznosti i potkrepljenosti 
dokazima, pa samim tim i pravne sigurnosti.

4.	ZAKLJUČNE NAPOMENE

Sporno pitanje razgraničenja eventualnog umišljaja i svesnog nehata 
iznedrilo je mnoštvo teorija i shvatanja, doktrinarno razvijenih i u određenoj 
meri sudski potpkrepljenih ili opovrgnutih, ukazujući na slojevitost problema 
i njegov praktični značaj. Polazeći od zakonskih obličja krivice (tamo gde su 
uopšte legislativno uobličena), deluje korisno da se pri tumačenju kombinuju 
pojedini nesporni elementi tih učenja. Kako bi to moglo da izgleda, prikazano 
je na srpskom primeru.

Šire posmatrano i mimo veze sa određenim nacionalnim pravom, mogu 
se izdvojiti dva zapažanja koja izoštravaju nejasnu dogmatsku i kriminal­
nopolitičku sliku o razgraničenju (eventualnog) umišljaja i (svesnog) nehata.

Najpre se, posebno kod teorije shvatanja ozbiljno, iskristalisao problem 
neosnovanog optimizma, odnosno privilegovanja lakomislenosti.71 
Poštovanje načela in dubio pro reo u spornim situacijama može se kositi 
sa osećajem pravednosti, tako da ne čudi to što se pozdravlja širenje 
eventualnog umišljaja na račun svesnog nehata. To bi ujedno bio dogmatski 
način priključenja kriminalnopolitičkim kretanjima koja su kod nas 
usmerena ka pooštravanju krivičnopravne reakcije, odnosno način na koji bi 
sudska praksa i doktrina mogle kriminalnopolitički da intervenišu.72

Takođe se pokazalo da je pojam rizika potencijalno koristan, da omogu­
ćava nijansiranje u spornim situacijama. Svim teorijama koje se njime bave 
je zajedničko da se u prvi plan stavlja i na osnovu objektivnih kriterijuma 
vrednuje kvalitet opasnosti koju je učinilac stvorio (Ruppenthal 2017, 233). 
Ti kriterijumi dopuštaju objektivizaciju procene. Mnogo toga što se doživljava 

71	 Lazin (1977, 392) govori o „povlašćivanju krivaca“. 
72	 Ovde se ostavlja po strani pitanje da li su aktuelna kriminalnopolitička kretanja 
dobra ili loša.
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samo kao psihološka kategorija ima i svoju normativnu sadržinu. To tim pre 
ne sme da se prenebregne u pravima koja su, poput našeg, prihvatila upravo 
psihološko-normativni pojam krivice. Da ne treba izbegavati normativno 
vrednovanje, pokazalo se kod teorije objektivnog uračunavanja, koja se 
sa svojim smernicama pokazala kao preciznija od dotadašnjih pristupa 
(objektivnom) uračunavanju. To iskustvo bi moglo da se prilagodi i prenese 
i u sferu subjektivnog uračunavanja.

Do preklapanja će neminovno doći. Već sada možemo da konstatujemo 
da će krivičnopravno vrednovanje opasnosti postati značajnije kako se 
povećava broj potencijalno rizičnih, kompleksnih oblasti koje su povezane sa 
devijantnim ponašanjima, pa samim tim i sa razgraničenjem oblika krivice. 
Tu spadaju, samo primera radi, industrijska proizvodnja, istraživanja u 
sferi zdravstva, sportske aktivnosti, privredni kriminalitet itd. (Canestrari 
2004, 211). Kada govorimo o njima, mi uvek govorimo i o riziku koji im je 
imanentan.

Čini se da to već jesu, odnosno da će tek biti neki od glavnih pravaca 
budućeg razvoja u iznalaženju „suptilnih i korisnih rešenja u sivoj zoni 
između umišljaja i nehata“ (Canestrari 2004, 210), koja se potom prelamaju 
i na važnoj međi kažnjivosti i nekažnjivosti.
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1.	INTRODUCTION

The Alemanni are first mentioned by Roman sources in 213 AD, when 
Caracalla ordered the repel of the Alemannic invasions in the upper Main 
region (Brunner 1906, 42). Around 260 AD, the Alemanni broke through 
the limes and reached Gaul; later Mamertinus’s panegyricus mentions 
them in 289 AD in connection with the victories of Maximianus Augustus 
(Mamertinus, Panegyricus 5, 1). Nevertheless, soon after the Romans were 
repeatedly defeated by the Alemanni, leading to them becoming permanent 
inhabitants of the Roman Empire, which, however, was advantageous to the 
Romans in that, as cohors Alamannorum, they decided to take part in the 
protection of the Danube and Rhine limes (Brunner 1906, 42). This area is 
henceforth referred to in the sources as Alamannia (Steuer 1998, 276). In 
the 5th century, a part of Alsace was under the rule of the Alemanni, the 
territory of present-day Switzerland extending to the Alps, Vorarlberg as 
well as the lands to the east, to the river Lech (Geuenich 1994, 168). After 
496 AD (the battle of Zülprich), Chlodwig brought the northern part of the 
area previously inhabited by the Alemanni under Frankish rule, while the 
other areas remained under the Eastern Gothic Protectorate, until the death 
of Theodoric the Great (Zöllner 1970, 56; Schröder 1907, 95). After the 
death of Charles Martel (714–741 AD), a dispute over the throne erupted 
between his sons, Pepin and Carloman. Taking advantage of the situation, 
Theudbald, the son of the Alemannic Prince Lantfrid (709–730 AD), forced 
into subjection by Charles Martel, tried to regain the independence of the 
duchy. Carloman broke the tough resistance of the Alemanni, and in 746 
AD at Cannstatt he slaughtered part of the Alemannic nobility (Blutgericht 
von Cannstatt), and divided Alemannia into two counties under Warin and 
Ruthard, thus finally making it part of the Frankish Empire (Riché 1992, 75).

Alemanni popular law survived in two versions: the older version is titled 
Pactus Alamannorum, while the newer version is the Lex Alamannorum.

The Pactus Alamannorum has survived in a single manuscript, in 
fragments, and in the fragments scattered throughout the manuscript. It has 
been preserved due to the inattention of a 9th century scribe who inserted 
fragments of texts mixed up in the material to be copied into the text of the 
Lex Alamannorum (Schott 2014b, 167). This is how four longer fragments 
survived, and another fragmentum was preserved as the appendix to a 
manuscript of the Lex Alamannorum, and was later identified as being part 
of the Pactus (Schott 1974, 136; Schott 2014a, 862–869). Accordingly, Karl 
Lehmann’s edition divided the Pactus into five fragments, regardless in its 
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editio, while Karl August Eckhardt favoured classification based on content 
(Lehmann, Eckhardt 1966, 21–32; Eckhardt 1958, 98–148). Later research 
qualified the latter as foreign to the source despite its clarity.

The Lex Alamannorum was preserved in fifty manuscripts that originate 
from between the 8th and the 12th century, while the existence of another 
dozen lost manuscripts can be inferred. This means that in addition to the 
Lex Salica, it is one of the Volksrecht with the most abundant textual tradition 
(Schott 2014b, 174). The manuscript tradition does not show any significant 
variation in content, the differences are predominantly linguistic in nature, 
except for the introductory part of the law.

2.	THE ISSUES OF DATING AND THE LEGISLATOR IN SCHOLARLY 
LITERATURE

The first sentence of the Pactus Alamannorum is the fragmentary ‘Ubi 
fuerunt XXXIII duces et XXXIII episcopi et XLV comites’, which refers to the 
circumstances and the actors involved in legislation, but does not name the 
legislator, i.e. the ruler themselves.

Most of the manuscripts of the Lex Alamannorum begin with the phrase 
‘Incipit lex Alamannorum, qui temporibus Chlothario rege una cum proceribus 
suis, id sunt XXXIII episcopi et XXXIIII duces et LXV comites, vel cetero populo 
adunatu (constituta est)’, while two (previous) manuscripts start with the 
phrase ‘In Christi nomine incipit textus lex Allamannorum, qui temporibus 
Lanfrido filio Godofrido renovata est. Incipit textus eiusdem. Convenit enim 
maioribus nato populo Allamannorum una cum duci eorum Lanfrido vel 
citerorum populo adunato, ut si quis...’. The main difference between the two 
variants is that while the first states that the law was created during the reign 
of King Clothar at a Frankish imperial diet (held in the presence of thirty-
three bishops, thirty-four princes and forty-five counts), according to the 
second it was created at an Alemannic provincial assembly during the reign 
of Lantfrid, and was revised under his son, Gotofrid (Schott 2014b, 169).

It should be noted that since several manuscripts of the Lex Alamannorum 
mention rex Chlotharius as legislator in the sentence identical or similar to 
the Pactus: ‘Incipit lex Alamannorum, qui temporibus Chlothario rege una 
cum proceribus suis, id sunt XXXIII episcopi et XXXIIII duces et LXV comites, 
vel cetero populo adunatu (constituta est)’, it may be presumed that the 
relevant part of the Pactus contained the name of this ruler (Schott 2014b, 
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168). However, there is no consensus in the literature whether this ruler 
should be identified as Chlothar I (511–561 AD), Chlothar II (584–629 AD), 
or Chlothar IV (717–719 AD).

August Friedrich Gfrörer considered the Lex Alemannorum to be the result 
of Charles Martel’s legislative work, which sought to bring the independent 
Alemannic principality back under Frankish influence. Gfrörer dated the 
Pactus to the 7th century, and considered the Lex its revision, stating that 
it was not a result of Prince Lantfrid’s activity but rather was only created 
during his reign sometime between 724 AD and 730 AD, and furthermore, it 
was contrary to his aspirations.

According to Heinrich Brunner, parts of the Lex Alamannorum and the 
first and second titles of the Lex Baiuvariorum can both be traced back to 
a lost Merovingian royal law, however, he did not believe that the original 
text of the law could be reconstructed (Brunner 1931, 619). He dated the 
common prototype to the time of Dagobert I’s united rule (629–634 AD), and 
its promulgation to the imperial diet mentioned in the Pactus. He places the 
Lex Alamannorum as a later edition, between 717 AD and 719 AD (the Lex 
Baiuvariorum between 744 AD and 748 AD), while the fragmentary Pactus, 
because it mentions Chlothar (IV), was somewhat later, but prior to the 
king’s death in 739 AD. Accordingly, he considers the surviving Alemannic 
legislation to be a princely law, the re-formulators of which adhered less to 
the common prototype as the compilers of the Lex Baiuvariorum (Brunner 
1931, 613; Beyerle 1929, 380).

Bruno Krusch considered Charles Martel to be the creator of the Lex, 
during the figurehead rule of Chlothar IV, around 718 AD; in his opinion 
Chlothar IV is only mentioned in the introductory part of the law because the 
maior domus did not have and could not have the royal (sacral) legitimacy 
necessary for legislation (Krusch 1924, 307). In his view, in a later rebellion 
against the maior domus, Prince Lantfrid redrafted the text of the law at an 
Alemannic provincial assembly in 726 AD (or 727 AD), vindicating the status 
of the legislator for himself.

Konrad Beyerle’s position is that Charles Martel could hardly have needed 
to include the name of one of the last Merovingian rulers, deprived of his 
actual influence, for the purpose of legitimacy (Beyerle 1926, LXIV). It is 
well-known that about a century before the actual Carolingian takeover, the 
Merovingian rulers were present in the political life only as puppet kings, as 
the actual control was concentrated in the hands of the maior domus, who, 
from Theuderich IV’s death in 737 AD until the death of Charles Martel, i.e. 
until 741 AD, decided to ignore appearances as well, did not replace the king 
and ruled the Frankish empire in the absence of a de iure ruler (Ewig 1988, 
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202). Charles Martel’s sons, Carloman and Pepin, acclaimed a puppet king 
from the Merovingian dynasty in 743 AD in the person of Childebert III, but 
after his death in 751 AD, Pepin crowned himself king.

Sharing Brunner’s views, i.e. starting from the history of the origin of 
the Prologus of the Lex Baiuvariorum, Franz Beyerle further developed the 
theory in an attempt to unravel the stratifications of the text (Beyerle 1956, 
84). He dated the catalogue of sanctions to the time of Theuderic I (511–532 
AD) (for the northern part of Alemannia, as the southern part was under 
Eastern Gothic rule), the provisions on the church and the prince – to the 
rule of Theudebert I (532–548 AD), the novellas introduced at the initiative 
of the church – to the rule of Chlothar II (596–629 AD), mentioned expressis 
verbis in the text, the editing by the four jurists mentioned in the Prologus of 
the Lex Baiuvariorum – to the rule of Dagobert I (623–639 AD), the re-editing 
by the princes between 655 AD and 725 AD, i.e. the time of independence of 
Alemannia, and the provisions strengthening the prominent position of the 
church – to the rule of Lantfrid (709–730 AD).

Karl August Eckhardt connected the reference to Chlothar (originally in 
the Pactus, later incorporated in the Lex) to Chlothar II (584–629 AD) and, 
based on historical facts, he dated the creation of the Pactus at the earliest to 
between 613 AD (the conquest of Austrasia) and 623 AD (the independence 
of Austrasia under Chlothar I’s son, Dagobert I) and set its legislative goal 
to be the integration of Alemannia into the Frankish Empire. On the other 
hand, he considered the Lex to be Lantfrid’s work and dated its creation to 
between 712 AD and 725 AD, the period of loyalty to Frankish authority. 
In his view, the introductory phrase was changed after Lantfrid’s death but 
before 743 AD, and Chlothar IV’s name was introduced at the same time 
(Lehmann, Eckhardt 1966, 90). Nevertheless, in his opinion, Chlothar IV can 
be ruled out as legislator as he did not wield sufficient political power to 
carry out and adopt legislative work (Eckhardt 1934, VII).

Clausdieter Schott considered the author of the Pactus to be Chlothar II, 
emphasising that the language of the law is comparable to that of the Lex 
Ribuaria, as well as the later versions of the Lex Salica. On the other hand, 
he dated the Lex Alamannorum to Lantfrid’s rule, however he stressed the 
close connection of the Lex Alamannorum to the Monastery of Reichenau, 
which, according to tradition, was founded by Charles Martel in 724 AD, 
despite Lantfrid’s resistance (Schott 1993, 16). At the same time, the fact 
that the Liber confraternitatis (Verbrüderungsbuch) of Reichenau mentions 
Lantfrid as the founder of the monastery seems to refute the controversy 
surrounding the founding of the monastery between the maior domus and 
the Alemannic prince. Based on this, the years 724 AD and 725 AD cannot be 
ruled out as the dates of creation of the Lex Alamannorum; however, the text 
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of the law does not name the prince as legislator, it only identifies Lantfrid 
as the ruler at the time of the creation of the law. In his view, the ecclesiastic 
origin of the Lex is also supported by the fact that compared to other 
Volksrechte, the Alemannic law conferred the most significant privileges 
on the church, which does not rule out the theory that the creation of the 
law was not based on the legislating intention of the ruler/prince, but it is 
merely the product of the monastery at Reichenau, coming into being during 
the turbulent times after the death of Lantfrid, between 735 AD and 740 
AD (Schott 2014a, 862). If the Lex is to be regarded as a forgery worded at 
the monastery at Reichenau, it is clear that the provincial assembly held by 
Lantfrid, with the participation of the counts, bishops and of the people, is 
no more than mere fiction for the purpose of legitimation.

3.	POSSIBLE COMMON ROOTS OF ALEMANNIC AND BAVARIAN 
LAW

The Prologus of the Lex Baiuvariorum contains a very specific description 
of the alleged historical process of the drafting of Bavarian and Alemannic 
laws, based on which this legislative or codifying act was carried out as 
follows (Nótári 2014, 15). During his stay in Chalons, and after Chlodwig’s 
death in 511 AD, the Frankish king, Theuderich, set up a committee of men 
versed in the law to record the rights of Franks, Alemanni and Bavarians 
under his authority, in accordance with the common laws of each nation, 
and in doing so, to replace the pagan elements with Christian ones. This was 
followed by the legislative amendments by Childebert and Chlothar at the 
turn of the 6th and 7th centuries, as well as by the reform carried out by four 
advisors, Claudius, Chadoind, Magnus, and Agilulf (at Dagobert’s request), 
and the written promulgation of the legislation in force.

In connection with the dating of the Alemannic laws, the literature 
frequently raises the question of the evaluation of the historicity of the 
Prologus included in the Lex Baiuvariorum, as well as the content elements 
of the first two titulus (regulation regarding the church and the prince) 
in the text of the law. In this respect, two opposing views have emerged, 
namely the theory of unity (Einheitstheorie) and the theory of creation in 
several steps (Schichtentheorie). The proponents of the latter theory suggest 
that the surviving versions of the Alemannic (and Bavarian) law presuppose 
the existence of several layers of text that clearly differ in time. Proponents 
of the theory of unity trace the creation of the law back to a unified, royal 
legislative will and to the approval by the people at the Frankish imperial 
diet (Hohenlohe 1932, 5; Siems 1978, 1887–1901).
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Approximately two-thirds of the Prologus of the Lex Baiuvariorum comes 
from Isidore’s work titled Origenes seu Etymologiae, more exactly from its 
fifth book, which discusses the history of codification of the antiquity and 
certain mythical elements; at the same time, as an exercise in legal theoretical 
analysis, it defines the relationships between justice, law and common law 
(Lex Baiuvariorum 5, 1, 1–7; 5, 3, 1–4). In addition, the Prologus contains a 
short account of the legislative activities of the Frankish king, Theuderich, i.e. 
of the creation of the laws recorded for the Franks, Alemanni and Bavarians, 
on the king’s orders for purposes of legitimacy.

The authenticity of the Prologus first became subject of scientific debate 
in the 17th century: In his work published in 1643, Hermann Conring did 
not question the veracity of the descriptions contained in it. Mederer was 
the first to point out in 1793 that the text of the Lex Baiuvariorum and the 
narrative of the history of codification in the Prologus contradicted each other 
in many respects. If the content of the Prologus were to be completely valid, 
the text of the law known to us would have been created in the 7th century, 
which however is contradicted by the provisions of the Bavarian law, which 
presuppose the existence of a stable and complex Bavarian church system. Yet, 
this was established only in the first third of the 8th century. The credibility 
of the narrative in the Prologus has since been questioned by many, e.g. by 
Gfrörer, who also examined the Prologus of the Alemannic law (Gfrörer 1865, 
168). Of course, there were also attempts to ‘rehabilitate’ the Prologus, an 
example of which is Brunner’s conception of the narrative on the history of 
codification as the presentation of the activities of redrafting a Merovingian 
imperial law. According to this theory, this imperial law was issued by King 
Dagobert I between 629 AD and 634 AD, with the effect extending over 
several principalities (Brunner 1906, 453). According to Gengler, based on its 
genre, the Prologus is not a legal code, i.e. it is not a piece of legislation, but a 
historical narrative, and as such it belongs to the sphere of historiography (he 
hypothesises that the narration included in the Prologus is an extract from a 
lost, more comprehensive historical work, and accordingly, he dates the final 
drafting of the Bavarian law to the reign of King Dagobert I, i.e. the period 
between 623 AD and 639 AD). Roth does not rule out the involvement of King 
Dagobert and his legal scholars in the drafting of Alemannic and Bavarian 
laws, but notes that this intervention may have affected only a few titulus, 
and that the surviving text of the other norms reflects the legal perceptions 
of later editors (Roth 1848, 6; Mederer 1793, 32).

Regarding the time of creation of the Lex Baiuvariorum, the first terminus 
ante quem to be considered is the earliest accurately dated Bavarian 
Council, the Council of Ascheim, during which there was reference to two 
passages (2, 1; 7, 5) in the Lex Baiuvariorum: ‘De reliquo promiscuo volgo, 
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ut in lege Baiuvariorum consistere debet, ut de eorum hereditate, exceptis 
capitalibus criminibus, non alienentur’. The Council also mentions Tassilo 
III’s predecessor, which makes it likely that the Lex Baiuvariorum was 
created before the rule of Tassilo, the last independent duke of Bavaria, 
i.e. before 748 AD: ‘De legibus ecclesiarum paterna reverentia conperiemini 
et nos maxime admoneri oportit, quod tot diffusus orbs oriens occidensque 
conservat et precessorum vestrorum depicta pactus insinuate’. On the issue 
of dating, research has always relied on the introductory Prologus which 
provides general – and in some ways ‘legal theoretical’ – explanations of 
the function of the legislator and the legislation, as well as of the concept 
of lex and consuetudo, as Isidorus Hispalensis does (Landau 2004, 30). This 
is followed in the Prologus by the presentation of the codification process 
carried out by Theuderich, Childebert, Chlothar, and Dagobert, aided by the 
four advisors, Claudius, Chadoind, Magnus, and Agilulf.

Researchers still have not reached a consensus regarding the veracity 
of the events portrayed in the Prologus. For Bruno Krusch, the Prologus 
was nothing more than a tendentious falsification trying to legitimise the 
legislative power of the Frankish ruler over Alemannia and Bavaria tracing it 
back until Chlodwig’s death (Krusch 1924, 259). Franz Beyerle assumes that 
the Prologus originated before 656 AD, i.e. during King Dagobert I’s lifetime, 
since he was the only one among the listed rulers to receive the epithet 
gloriosissimus (Beyerle 1929, 373). Mayer also believes that the Prologus 
originates from the 7th century and that the narrative passage on Frankish 
legislation was only later complemented with the ideas from Isidorus on the 
nature of lex and consuetudo (Mayer 1886, 133). It should be noted, however, 
that certain parts of the Prologus most likely refer to historical facts, since 
we know about legislative action that took place both during the reign of 
Childebert II and Chlothar II: the former can be linked to the directio created 
around 596 AD, and the latter to the praeceptio from 584 AD/628 AD and 
the edictum from 614 AD. The Lex Ribuaria, based on the Salian Frankish law 
code, was also created during the reign of Dagobert I, around 633 AD. Two 
of the royal advisors mentioned in the Prologus are historically identifiable: 
Fredegar writes with utmost appreciation about the wisdom and proficiency 
in the sciences of Claudius, who held the position of maior domus in 605 
AD, and also mentions Chadoind as Dagobert I’s referendarius and military 
leader (Fredegarius, Chronicae 4, 28, 78). In the case of Agilulf, there is a 
bishop mentioned by Fredegar in connection with the events of the year 642 
AD, while in regard to Magnus, there is a bishop of Avignon by that name 
(Landau 2004, 33). At the same time, we cannot ignore the fact that other 
sources do not mention Dagobert I’s legislative activity expanding over the 
Bavarian territories, while Theuderic I’s Alemannic and Bavarian legislative 
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role can hardly be more than mere legend, all the more so because the 
appearance of the Bavarians is first reported by sources only a decade and a 
half after Theuderich’s death in 533 AD.

Regarding the dating of the Lex Baiuvariorum, Peter Landau paid particular 
attention to the introductory rubricatio found in most of the manuscripts 
of the law: ‘Hoc decretum est apud regem et principes eius et apud cunctum 
populum christianum qui infra regnum Mervungorum consistent’. The Frankish 
ruler, from whom the legislative initiative originated, is not mentioned here 
as regnum Francorum, but as regnum Mervungorum, the emphasis being not 
on belonging to the Frankish people but on the dynasty. And this emphasis 
only makes sense if the author of the text wants to support the royal claim 
of the Merovingians, perhaps precisely because it was threatened (Landau 
2004, 34).

It is well known that about a century before the actual takeover by 
the Carolingians, the rulers from the Merovingian dynasty were present 
in politics only as puppet kings, as actual control was in the hands of the 
maior domus, and that from the death of Theuderich IV in 737 AD until 
Charles Martel’s death in 741 AD, he did not appoint a king, not even for 
the sake of appearances, and in the absence of a de iure ruler, he ruled the 
Frankish Empire (Ewig 1988, 202). Charles Martel’s sons, Carloman and 
Pepin, acclaimed a puppet king from the Merovingian dynasty in 743 AD in 
the person of Childebert III, but after his death in 751 AD, Pepin crowned 
himself king, having eradicated both the Alemannic and the Bavarian claims 
of independence (Affeldt 1980, 96).

The date of origin of the Bavarian law, assumed by Heinz Löwe and 
Peter Landau to be between 737 AD and 743 AD, is supported by the 
ecclesiastical influence in the Lex Baiuvariorum, which goes far beyond 
Germanic popular law. It is clear from the text of the law that its compiler 
started with knowledge of canonical rules and a clearly defined ecclesiastical 
organisation (Lex Baiuvariorum 1, 12). It is possible that around 740 AD, by 
the time the first Bavarian monasteries were established, the compiler of 
the Lex Baiuvariorum was familiar with Isidor’s work and could have based 
the ‘legal philosophical’ explanations of the Prologus on it (Jahn 1991, 192; 
Bischoff 1966, 171–194). In addition, the fact that the compiler of the Lex 
Baiuvariorum also used the Lex Alamannorum in his work also supports 
the dating between 734 AD and 743 AD. Given the likely very close kinship 
between Lantfrid, duke of Alemannia, and Odilo, duke of Bavaria, there is 
a high likelihood that Odilo’s ducal program also included the collection of 
legislative works (Jahn 1991, 123; Landau 2004, 38; Nótári 2014, 29).
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Landau raised the issue of whether Odilo’s commissioners had been able 
to use in their work any pre-existing written legislation regarding Bavaria, 
possibly originating from the Merovingian era, which they could rewrite 
or complement in order to facilitate their task. Regarding Alemannia, it 
is certain that the compilation initiated by Lantfrid was indeed a kind of 
renovatio, as they had the Pactus Alamannorum at their disposal.

It seems doubtful, however, that the narrative history of the codification 
contained in the Prologus is historically entirely authentic (Landau 2004, 
40). The question arises as to what ‘prototypes’ and sources the editor of 
the Lex Baiuvariorum may have consulted for the part of the Prologus that 
is not based on Isidore’s Origines seu Etymologiae. Childebert and Chlothart 
are mentioned as legislators in the manuscript of the Lex Salica from 
Wolfenbüttel (Krammer 1910, 466). Two versions of the Prologus of the Lex 
Salica, drafted in the first half of the 8th century, i.e. before the creation of the 
Lex Baiuvariorum, mention four men (electi de pluribus viris quattuor) who 
finalised the text of the Frankish common law in three sessions (Schmidt-
Wiegand 1978b, 1951). The narrative of the four-member committee was 
therefore likely to have been included in the Lex Baiuvariorum, under 
the influence of the Lex Salica. The names of Claudius and Chadoind are 
presumably taken by the author from Fredegar’s Chronica, Agilulf ’s name 
here probably does not mean a historical but a fictitious person referring to 
the Bavarian ducal family, while there is no consensus regarding the name 
of the fourth man, Magnus (Beyerle 1926, LXIII; Landau 2004, 41). Konrad 
Beyerle considers it to be a well-sounding but colourless and unidentifiable 
name, while Peter Landau associates it with Magnus from Narbonne, a 
praefectus praetorio present around 460 AD at the court of Theuderich II, 
king of the Visigoths, a legal scholar praised by Sidonius Apollinaris in his 
panegyricus for his outstanding erudition. It cannot be ruled out, therefore, 
that the mention of the name Magnus is nothing more than a prototype of 
a legal advisor to Germanic rulers (Beyerle 1926, LXIV; Landau 2004, 41).

Taking all this in consideration, in agreement with Landau, we can 
conclude that the history of origin suggested by the Prologus as the source 
of Alemannic and Bavarian lexes is not entirely correct, nevertheless, it 
provides much information on the views, education and identity of the 
compilers of the law in the 8th century.
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4.	A POSSIBLE RESPONSE TO THE ISSUE OF DATING AND THE 
LEGISLATOR

As we have seen, there is relative consensus in the literature that the Pactus 
Alamannorum is Chlothar II’s work. His identity seems to be supported by 
the fact that in September 626 AD or 627 AD, forty bishops, an abbot and a 
deacon (the latter as an emissary) were present at the Council of Clichy, and 
this number is similar in magnitude to the description found in the Pactus 
(Fastrich-Sutty 2001, 85). The list in the introductory sentence of the Pactus 
obviously refers to a Frankish imperial assembly. The named ruler is most 
likely Chlothar II (581–629/630 AD), as his position of power among the 
ones bearing that name allowed only him to hold this significant imperial 
assembly with such a high number of participants (Schmidt-Wiegand 2001, 
201–205). This means that the time of creation of the Pactus was most likely 
between 613 AD and 623 AD. In addition to the introductory sentence, the 
provisions themselves make it clear that the Pactus was drafted specifically 
for Alemannia, as, for example, the text uses Alemannus and Alemanna as 
the names of victims in describing the different forms of battery. As such, 
the Pactus can be understood as both Frankish and Alemannic law, since the 
creator of the source of the law was a Frankish ruler, and its subjects were 
the Alemanni (Schott 2014b, 169).

Regarding the Lex Alamannorum, due to the manuscripts mentioning 
Chlotharius rex, the possibility has also been formulated in the literature that 
the law could be traced back to the provisions of Charles Martel, the maior 
domus wielding actual power during the reign of Chlothar IV. Nevertheless, 
the Alemannic tradition wanted to attribute its creation to Duke Lantfrid in 
order to legitimise Alemannic independence. There is, however, an opposite 
approach that focuses on a similar period in terms of dating, according to 
which the law actually owes its existence to Lantfrid’s provisions, and the 
name of Chlothar IV, the last Merovingian ruler, was inserted into the text only 
to support Frankish claims to the throne, aiming to compensate the political 
power of the Carolingian maior domus (Schott 1974, 137). The wording 
referring to Chlothar is the result of subsequent contamination of the Lex, 
thus the version naming Duke Lantfrid as legislator is to be regarded as the 
original. According to this, Latfrid renewed and completed the text of the 
Pactus during his balanced relationship with the Frankish ruler, i.e. between 
712 AD and 724 AD, and Chlothar’s name was introduced for political reasons 
only after Lantfrid’s failed rebellion against the maior domus, Charles Martel, 
striking Lantfrid with a form of damnatio memoriae (Schott 2014b, 168; 
Schwab 2017, 26). Nevertheless, it seems to be certain that the Frankish 
rewriting of the text was carried out before Lantfrid’s death, i.e. between 730 
AD and 743 AD, since by the time the Lex Baiuvariorum was finally drafted 
(743 AD at the latest), the text of the Alemannic law as we know it had to 
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be finalised, given the high degree of overlap in their system of composition 
(Schott 1993, 12–17; Fastrich-Sutty 2001, 83). The introduction mentioning 
the Alemannic duke, Lantfrid, can be considered an earlier version of the 
Lex Alamannorum, while the one mentioning Chlothar is most likely a later 
reformulation of the law, both clearly indicating the objective – the renewal 
of Pactus Alamannorum (Schott 2014b, 175). The Lex Alamannorum was 
most likely created at the initiative of Duke Lantfrid, sometime between 712 
AD and 730 AD (Schott 1974, 135). The ecclesiastical influence originating 
from Reichenau does not necessarily suggest a monastic forgery behind the 
text in the law, as Schott assumes. In this respect, Baesecke’s position that 
there may have been closer cooperation between the Reichenau monastery 
founded by Pirmin in 724 AD and the ducal emissaries, seems more 
convincing in this respect (Baesecke 1935, 28).

5.	THE STRUCTURE AND THE REGULATORY SYSTEM OF THE 
PACTUS AND OF THE LEX ALAMANNORUM

In terms of content, the remarks by Byzantine historian Agathias 
Scholastikos (530–582 AD) can also refer to the period when the Pactus 
Alamannorum was created. In his description, the Alemanni lived according 
to the laws and customs inherited from their fathers (nomima kai patria), 
but from the point of view of public law (politeia) they were subject to 
Frankish rule. They are predominantly still pagans, but Christianity is 
spreading among them due to the Frankish influence (Schmidt-Wiegand 
2003, 113–124). Agathias’s work was written around 580 AD, but in terms 
of content it reflects the conditions in the mid-6th century. According to 
this, the Alemanni did have an independent legal system, but their state law 
was under Frankish influence (Schott 2014b, 170). Regarding its content, 
the Pactus, as indicated by the Latin language of its wording showing strong 
Frankish influences, is nothing more than a law containing a catalogue of 
penalties, issued to the Alemanni as a product of Frankish legislation, its 
primary function being to replace blood feud with the system of compositio. 
According to Schott, the issue of the appearance of ex asse Alemannic, i.e. 
more ancient elements, cannot be clarified in the Pactus (Schott 2014b, 167).

From the linguistic point of view, the Pactus does not contain Alemannic 
phrases, the terms of Germanic origin are mostly Latinised Frankish legal 
terms, such as wirigildium (‘man money’, ‘bounty’), mundum (‘guardianship’), 
litus/leta (‘semi-free’), minofledis (‘small wealth person’), wegalaugen 
(‘highway robbery’), and wadium (‘bond’). This fact suggests that the wording 
of the Pactus took place in a Frankish legal context (Schmidt-Wiegand 1978a, 
9–37; Schott 2014b, 171).
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The Frankish effect can also be clearly identified in the wording of the 
facts: the wording and the elements of fact patterns overlap with the Lex 
Salica as well as the Lex Ribuaria in more than one case, but they are by 
no means literal reproductions. For example, mill iron theft is expressed in 
the Lex Salica (22, 2) using the Vulgar Latin word furare, while the Pactus 
Alamannorum uses the word involare. The legislative phrase mallobergo 
antedio does not appear in the Pactus, and is replaced by the Frankish term 
taxega, meaning theft. As regards legal consequence, the Pactus orders 
the payment of a duplum and six solidus, while the Lex Salica includes a 
limited amount of compensation, forty-five solidus. Regarding ear damage, 
there are also substantial differences between the two Frankish laws and 
the Alemannic Pactus: the Lex Salica only mentions the provision regarding 
ear-cutting, while the Lex Ribuaria differentiates between its consequences 
(injuries resulting in total loss of hearing or not resulting in loss of hearing). 
The Pactus only includes provisions regarding one type of injury, but 
highlights the occurrence of loss of hearing as a factual element (Lex Salica 
29, 14; Lex Ribuaria 5). In the case of injuries to the skull, the Lex Salica 
only takes the severity of the injury into consideration for sanctioning 
purposes, while the Lex Ribuaria also determines the method of proof (when 
thrown from twelve feet, the broken bone must make a sound while hitting 
a shield). The latter can also be found in the Pactus with a different wording 
(Lex Salica 17, 4. 5; Lex Ribuaria 71, 1). While the two Frankish laws show 
a fairly close relationship (although the regulations of the Lex Ribuaria are 
more detailed), the wording of the Pactus differs significantly from the two. 
It cannot be ruled out that the Alemannic text could be traced back not to 
a direct Frankish model, but to a common custom appearing frequently in 
Germanic common law, which is also contained in the Edictus Rothari (46) 
of 643 AD. It is worth mentioning that the compositio in the Pactus is lower 
than the ones found in Frankish laws, which is due on the one hand to the 
lower level of economic development of the area, and on the other, to the 
higher level of plasticity of the Alemannic social structure. However, the 
Pactus does not contain any facts or wordings showing ex asse independent 
Alemannic features that do not overlap or relate to Frankish regulations. 
This is also due to the gaps in the textual tradition (Schott 2014b, 174).

In terms of content, the Lex Alamannorum can be divided into three main 
parts: ecclesiastical affairs (1, 1–23), provisions regarding the duke (1, 24–
44), and provisions/legal issues arising among the people (1, 44–3, 104). 
This division follows the regulatory order of the provincial councils of the era 
(Schott 1974, 141–143; Schwab 2017, 28). In terms of its structure, it bears a 
kinship with the Lex Baiuvariorum and thus with the Leges Visigothorum. At 
the same time, a double parallelism can be detected in the division (causae 
ecclesiasticae – causae saeculares; causae ad principem pertinentes – causae 
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ad populum pertinentes); the sharp distinction between the ecclesiastical 
and the secular is already reflected in the provisions and capitualre of the 
Frankish councils, and there are cases for the triple division features in 
the Lex Alamannorum in the 6th century, for example in the text of the 614 
Council of Paris (this system is sometimes broken in the Lex Alamannorum 
which can be attributed to later Articuli novellaris).

The provisions regarding the church confer it a privileged position compared 
to other common laws. They guarantee unlimited donation possibilities to the 
donors: the compositio/blood money of ecclesiastics was set higher than that 
of free Alemanni, three times higher in the case of presbyter parochianus (1, 
12) and one and a half times higher for the bishop’s deacon and monks (1, 13), 
the bishop’s being set at the same rate as that of the duke (1, 11). The blood 
money for the ecclesiastical colonus was identical to the free ones, although 
in principle their social status was lower than the latter (1, 8), which may 
have facilitated the decision in cases when a free man wanted to establish a 
relationship of dependence with the church (Schott 1974, 145). The abolition 
of a state of slavery could take place by emancipation, either in ecclesia or per 
cartam. The two forms of manumissio were included in 321 AD in Constantine 
the Great’s decree, which was transferred to the Volksrechte from Codex 
Theodosianus (4, 7, 1) with the mediation of the Lex Romana Burgundionum 
(3, 1). The widespread use of ecclesiastical provisions over freedmen, as well 
as of the expansion of the patrocinium, is demonstrated by the fact that in the 
case of killing a freedman without an heir, the compositio was to be paid to the 
church (Schott 1974, 146).

The special protection of the church, as well as the provision by which the 
order of collective property is broken and the right to dispose of property 
in the case of death is created, i.e. that any free Alemanni could leave their 
property to the church unrestricted, and in this case neither the family, which 
otherwise had (exclusive) right of inheritance, nor the duke had a right to 
veto (1, 2), is unique to the Volksrechte (Schott 2014b, 176). The rule had 
severe consequences and resulted in the displeasure of the family/kinship, 
and these consequences can be seen also in the fact that those opposing 
the donation were subject to additional sanctions under contemporary 
canon law (Schott 1974, 143). The relevant section of the Lex Baiuvariorum 
(1, 1) contains a clearer provision, meaning that a donatio covering the 
entire property may be made to the church only after the obligatory part has 
been released. By placing the document (charta) on the altar, the church has 
irrefutable presumptive evidence in a possible lawsuit that may be initiated 
by the heirs, meaning that the heirs would not be in a position to prove 
their lack of intent to donate with an oath. If the document is destroyed, the 
burden of proof also falls on them in this case, i.e., their litigation position is 
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less favourable. In the event of theft, church property must be reimbursed 
at three times the standard niungeldo (i.e. nine times the value), which in 
Bavarian law applies only to church property (Lex Alamannorum 1, 6– Lex 
Baiuvariorum 1,3). The law also provides for a threefold compositio for the 
killing of church servants, who were considered part of church property 
(Lex Alamannorum 1, 7– Lex Alamannorum 1, 19). The Lex prohibits the sale 
of ecclesiastical property to members of the clergy, however, exchange is 
possible. This is in accordance with the provisions of the 7th century Frankish 
council, but the principle itself was already worded at the (Visigoth) Council 
of Agde in 506 AD, its origin going back to the Council of Carthage in 401 AD.

The institution of ecclesiastical asylum (asylum) appeared at the Council 
of Orléans in 511 AD (with reference to Codex Theodosianus 9, 45, 4) which 
was adopted in the 6th century Pactus pro tenore pacis. Accordingly, the Lex 
Alamannorum also protects ecclesiastical asylum: for the killing of a free 
man in a church, both the church and the fiscus had to be paid in addition 
to the usual composition (1, 4), and the slave who sought refuge in a church 
could be returned to the owner by the priest only if the lord promised that 
he would not punish the slave for his deed (1, 3).

The Lex also protects the duke, as the embodiment of statehood (the 
duchy itself appears as regnum in the text) with special sanctions and 
composition (1, 35). At the same time, the king is mentioned in the text of 
the law in several places: for example, in connection with the fact that the 
blood money of a murdered bishop belongs to the king or the duke (1, 11); 
in connection with theft in the royal army (1, 26), theft at the royal court 
(1, 30), the rebellion of the duke’s son (1, 35); in connection with the fact 
that in cases of capital offences, prosecution had to be carried out in front 
of the king or the duke (1, 43). His ‘presence’, however, in the text is not 
very pregnant, the duke is described as the one exercising actual power 
(Schott 1974, 148). Interestingly, the punishment for killing the duke is not 
expressis verbis mentioned in the Lex (1, 11. 34). In the case of attempted 
murder, however, the duke (or the principes populi) could choose between 
the assassin paying with his life or only paying the composition (1, 23). The 
Lex also describes facts of treason punishable with death or exile, as well as 
instigation to violence in the ducal army (1, 24. 25. 26). The rebellion of the 
duke’s son may refer to a specific but unknown historical event, as the duke, 
if he manages to put down the rebellion, can exile his son or hand him over 
to the king; the son loses his inheritance, unless he wins back the grace of 
the duke in the absence of siblings (1, 35).

Based on ancient common law (secundum consuetudinem antiquam), the 
Lex determines the jurisdiction of the comes in the name of the duke, as well 
as that of the centenarius, and emphasises that only the people appointed 
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by the duke are entitled to jurisprudence (1, 41). The legal service was 
presumably, as a general rule, performed by the centenarius, or by the comes 
or his delegate (missus) only if they were in the given area of jurisdiction 
(Schott 1974, 156). The law uses the term iudex several times (1, 22. 36. 
29. 41. 42. 84), nevertheless, as the context suggests, it is not a terminus 
technicus meaning an independent legal body/person, but it denotes the 
current provider of legal services.

The impediments of marriage as well as the ban on work on Sunday are 
not regulated in the part on the church but rather in the part on the duke, as 
it is the ruler’s task to enforce them, and thus it is no coincidence that they 
resulted in secular sanctions as early as in the case of Guntram’s decretum of 
585 AD and Childebert’s decretum of 596 AD. Violation of the prohibition is 
an act against the state, possibly signalling an adherence to paganism (Schott 
1974, 147). A servant violating the prohibition must be caned; if a freeman 
violates the prohibition, he must be warned three times, after which he loses 
a third of his inheritance, and finally he is enslaved, by order of the duke.

These provisions show a number of overlaps with the Edictus Rothari 
created in the mid-7th century (Schwab 2017, 29). Therefore, it cannot 
be ruled out that the compilers of the Lex used this resource or the joint 
Merovingian royal law discussed by Franz Beyerle (Schott 2014b, 177; Schott 
1974, 149; Beyerle 1956, 122). Regarding the provisions on the church and 
the duke, it cannot be ruled out that these are in fact based on the provisions 
issued between 629 AD and 634 AD under Dagobert I, and this can be traced 
back to the Codex Euricianus.

In the third part (De causis, qui saepe solent contingere in populo), which 
refers to the common people and is the most extensive one, expanding the 
blood money catalogue of the Pactus Alamannorum, the Lex clearly leans 
towards the system of compositio, clearly trying to repel blood feuds (Schwab 
2017, 29). In doing so, it reflects on the church’s position that not only 
murder, but any form of bloodshed, such as the death penalty or blood feud, 
is not compatible with Christian teaching (Brunner 1928, 789). It should 
be noted, however, that blood feud as immediate reaction (for example, in 
cases when the armed relatives of a person murdered in a dispute pursue 
the perpetrator without delay and execute him) is considered legitimate by 
law. However, if blood feud is planned, meaning that they ask the neighbours 
for help and reinforcement, the compositio for this deed is identical to that 
for premeditated murder (Schott 1974, 149).

The Lex Alamannorum provides several pieces of information on the 
stratification of the Alemannic society. It divides the freemen (in the Pactus: 
ingenui, in the Lex: liberi) into nobles (primi/meliorissimi), the middle class 
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(mediani), and the inferior common people (minofleti), their compositio 
being two hundred and forty, two hundred, and one hundred and sixty 
solidus (Köbler 1978, 38; Schott 1974, 153).

The group of the semi-free (litus) and of the servants (servi, ancillae) is 
ranked below the nobles in the Pactus. In contrast, the Lex Alamannorum 
mentions only the noble freemen, belonging to the middle class (medii 
Alamanni), and the simple freemen (liberi). The blood money for women is 
in all cases twice as that for men, the semi-free are grouped into one by 
the law, while the compositio of the craftsmen and servants performing 
responsible work is a quarter of the compositio of freemen (Schott 1978, 
51–72; Schwab 2017, 29).

The provisions concerning the common people most clearly show the 
nature of the Alemannic law, for example by the vernacular description of 
facts.

6.	CONCLUSIONS

The following main conclusions can be drawn from the examination of 
the age and circumstances of the establishment of the two most important 
sources of Alemannic common law, the fragmentary Pactus Alamannorum 
and the Lex Alamannorum, which has an exceptionally rich manuscript 
tradition, and their relationship to each other. The Pactus Alamannorum is 
clearly the result of the ruling legislative politics of King Chlothar II of the 
Franks, and was approved at a Frankish imperial diet between 613 AD and 
623 AD. As a piece of legislation, it can be understood as both Frankish and 
Alemannic law, since the creator of the source of the law was a Frankish ruler, 
and its subjects were the Alemanni. The Lex Alamannorum was most likely 
created at the initiative of Duke Lantfrid, sometime between 712 AD and 
730 AD. The fact that the Prologus of most manuscripts mentions Chlothar 
as the legislator is most likely the result of later contamination. Chlothar 
IV’s name was inserted in the text only for political reasons and following 
Duke Lantfrid’s unsuccessful rebellion against Charles Martel. Thus, the 
introduction mentioning the Alemannic duke, Lantfrid, can be considered an 
earlier version of the Lex Alamannorum, while the one mentioning Chlothar 
is mostly likely a later reformulation of the law, both clearly showing the 
objective – the renewal of the Pactus Alamannorum. The creation of the 
Lex shows a strong ecclesiastical influence, namely the spiritual influence 
of the Monastery of Reichenau, which also explains the church’s privileges, 
which are protected by the law and are unique to the Volksrechte. The Pactus 
Alamannorum is nothing more than a catalogue of fines, whereas the clear 
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structure of the Lex Alamannorum (ecclesiastical matters, facts concerning 
the duke, legal issues among the people) shows the influence of the Frankish 
capitularia and represents a uniquely valuable source in terms of both the 
judiciary system and the contemporary structure of Alemannic society.
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1.	ŠIRI I UŽI KONTEKST

Nasuprot vojnom, grupnom identitetu, identitetu vojnog kolektiva (o grup
nom identitetuvideti Fukujama 2007, 77), u provincijama, među pokorenim 
stanovništvom, Rimljani su favorizovali identiteti interese pojedinca.

Upravnik provincije, osim političke karijere, ima i vojnu. U provinciji 
ima i vojnu i civilnu komandu. Politika rimskih federata i ostalih političkih 
entiteta u Rimskom carstvu mogla je da postoji samo u takvom rimskom 
imperijalnom miljeu. Njihova i sloboda pojedinaca mogla je da postoji samo u 
rimskom shvatanju slobode (videti Vujović 2018, 178). Zato je trebalo razbiti 
širu sliku, širi kontekst i staviti pred oči provincijalaca samog pojedinca i 
njegove zahteve. To je cilj koji se može videti iz uputstava koje je Ulpijan 
davao upravnicima provincija. Reč je o uputstvima, sadržanim u Digestama, 
o tome kako da tokom obavljanja svoje funkcije postupaju sa provincijalcima 
(videti Vujović 2018, 178–185).

S druge strane, kada Kvint Ciceron savetuje svoga brata Marka Cicerona 
kako da manipuliše na izborima, on ga takođe, u suštini, savetuje da stvari 
istrže iz šireg konteksta. On to čini u pismu (Epistula Q. Ciceronis De Petitione 
Consulatus Ad M. Fratrem) koje je uputio bratu koji će postati mnogo čuveniji 
od njega.1 U pismu su sadržani saveti kako da vodi izbornu kampanju. To 
su saveti koje je Ciceron nesumnjivo primenjivao u toku cele svoje političke 
karijere. Takvi nazori se mogu videti i u brojnim govorima koje je održao, a 
čije su reči doprle do nas. Zato se čini opravdanim da saveti koje Kvint daje, 
kao pravi primer načina vođenja rimske unutrašnje političke propagande, 
posluže za odgovarajuće terminološko poređenje sa pomenutim Ulpijanovim 
uputstvima.

2.	PRIVID UMESTO STVARNOSTI

Prijateljstvo i kontinuitet su pojmovi na kojima je insistirano u 
imperijalnom jeziku rimskog prava (videti Vujović 2018, 180–182).

Kada Ulpijan savetuje upravnike provincija kako da održavaju kontinuitet, 
on ih u stvari poučava da istržu stvari iz konteksta. Bitniji je privid 
kontinuiteta od stvarnog kontinuiteta. Stvarni kontinuitet bi bio kada bi 
provincijalci imali svoje stvarno nezavisne države, a ne one koje su deo 

1	 Treba pomenuti da je u skorije vreme to Kvintovo pismo izdato u: Ciceron 2018.
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rimskog imperijalnog mozaika. Ovde se to pitanje zanemaruje, potiskuje se 
isticanjem u prvi plan onoga što je vidljivo, a to je, na primer, gde će i kako 
upravnik ući u provinciju.

Tako Ulpijan daje uputstva da je ispravno i da je red da (novi upravnik) 
svome prethodniku pošalje edikt u kome će naznačiti kog dana treba da 
pređe granice (provincije) budući da provincijalce uznemirava bilo koja 
neizvesnost i neočekivanost i to ometa njihove poslove.

Recte autem et ordine faciet, si edictum decessori suo miserit significetque, 
qua die fines sit ingressurus: plerumque enim incerta haec et inopinata 
turbant provinciales et actus impediunt (D. 1. 16. 4. 4.).

Ulpijan ponavlja da se mora voditi računa o ustaljenim očekivanjima 
stanovnika provincija,2 čak i kada je u pitanju mesto na koje se ulazi u jednu 
provinciju i mesto koje se prvo posećuje. Tako je prilikom ulaska u provinciju 
Aziju prokonzul morao da dođe morem i prvo uđe u metropolu Efes.

Ingressum etiam hoc eum observare oportet, ut per eam partem provinciam 
ingrediatur, per quam ingredi moris est, et quas Graeci  epidymias  appellant 
sive  kataploun  observare, in quam primum civitatem veniat vel applicet: 
magni enim facient provinciales servari sibi consuetudinem istam et 
huiusmodi praerogativas. Quaedam provinciae etiam hoc habent, ut per mare 
in eam provinciam proconsul veniat, ut Asia, scilicet usque adeo, ut imperator 
noster Antoninus Augustus ad desideria asianorum rescripsit proconsuli 
necessitatem impositam per mare Asiam applicare kai twn mytropolewn 
Efeson primam attingere (D. 1. 16. 4. 5.).

To su sve simbolični akti sa jasnom političkom porukom.Ta poruka ne 
ugrožava rimsku dominaciju ni interese jer ti akti ne proizvode suštinske 
političke i društvene posledice. Time se ukazuje poštovanje najminimalnijim 
političkim obzirima i običajima koje zahtevaju autohtona, nerimska politička 
elita i stanovništvo provincije. To je i poruka kontinuiteta u odnosima 
između Rima i njih, za koju su preplašeni provincijalci zainteresovani. Sem 
takvog jednog kontinuiteta, kao nekakve slamke spasa, oni i nemaju mnogo 
preostalog političkog dostojanstva. Takav kontinuitet pruža neku, kakvu-
takvu sigurnost na kojoj se mogu graditi odnosi. Stanovnici Efesa ne dovode 
u pitanje političko i pravno vođstvo Rima ni njegovo vojno prisutuvo.

Taj površni kontinuitet dobija na značaju, a provincijalci iz straha 
prihvataju takav mozaik. Uži kontekst se, kao lepo upakovana laž, prihvata 
kako bi se lakše živelo sa strahom. Kako bi se opravdao jedan takav život.

2	 Rim je direktno uticao na život u provinciji, ali su ponekad i neki provincijski 
običaji iz oblasti privatnog prava posredno umeli da utiču na neke aspekte privat-
nog prava samog Rima. Videti, na primer, Katančević 2013.
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Osnova tog trganja stvari iz konteksta nalazi se u krajnje sebičnom cilju 
da se što je moguće više ostvare isključivo sopstveni interesi. To su interesi 
Imperije u provincijama ili, s druge strane, interesi kandidata na izborima. 
Kompromis nastaje samo kada je prepreku toj sebičnoj težnji nemoguće 
preći. Svemu tome služi i odgovarajuća terminologija.

3.	TERMINOLOGIJA

U pismu koje je Kvint Ciceron poslao svome bratu Marku Ciceronu, koji se 
kandidovao za konzula, daje mu praktična uputstva za vođenje predizborne 
kapamanje u doba rimske Republike. S druge strane, postoje uputstva koja 
je Uplijan (u doba Imperije) davao upravnicima provincija. Mada su te dve 
pojave i ti izvori vremenski razdvojeni više od dva veka, ipak je reč o sličnim 
terminima iza kojih, po prirodi stvari, stoje slični razlozi. To su zapravo dva 
lica istog novčića.

Rimske institucije su u provincijama bile nešto novo, pa su pravila 
izgrađivana postepeno. Polazilo se od onoga što je poznato iz unutrašnjeg 
iskustva, od postojećih institucija, pa im je produžen oblik. Tako je konzul van 
Rima,u provinciji, postao prokonzul, a pretor je postao propretor (Vujović 
2018, 176–177). Tako i danas, SAD kao supersila projektuje globalnu moć 
tako da ona oslikava njeno unutrašnje iskustvo (Bžežinski 2001). Slično je 
i u odnosu vlasti prema stanovnicima provincija projektovano unutrašnje 
društveno-političko iskustvo Rima.

3.1.	Termini koji označavaju mehanizme vlasti

Upravnik provincije je trebalo da ima stalan i neposredan upliv u sve 
aspekte javnog i privatnog života provincijalaca. Kako drugačije protumačiti 
sledeće paragrafe:

Nec quicquam est in provincia, quod non per ipsum expediatur. Sane si 
fiscalis pecuniaria causa sit, quae ad procuratorem principis respicit, melius 
fecerit, si abstineat (D. 1. 16. 9. pr.).

Prevod: Nema bilo čega u provinciji što preko njega (prokonzula i 
upravnika uopšte) ne treba da bude rešeno. Izuzev ako se radi o poreskom 
novcu, što je dodeljeno imperatorovom prokuratoru, pa treba da se uzdrži.
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Ubi decretum necessarium est, per libellum id expedire proconsul non 
poterit: omnia enim, quaecumque causae cognitionem desiderant, per 
libellum non possunt expediri (D. 1. 16. 9. 1).

Prevod: Tamo gde je dekret neophodan, prokonzul ne može razrešiti 
slučaj preko pisma (libellus). Sve u svemu, ukoliko se želi da se u takav slučaj 
ostvari uvid, to putem pisma nije moguće učiniti.

Kako bi se omogućio uvid u pravo stanje stvari i kako samim tim upravnik 
ne bi izgubio kontrolu nad spornim slučajem, Ulpijan je zahtevao da upravnik 
vodi računa o tome da svako dobije adekvatnog zastupnika na sudu jer nije 
dobro da se svi plaše da zastupaju nekoga (ut omnes metuant adversus eum 
advocationem suscipere). Advokati su obično određivani nemoćnim osobama 
(nejač), ženama, pupilama, nerazumnima (feminis vel pupillis vel alias 
debilibus vel his, qui suae mentis non sunt).

Advocatos quoque petentibus debebit indulgere plerumque: feminis vel 
pupillis vel alias debilibus vel his, qui suae mentis non sunt, si quis eis petat: vel 
si nemo sit qui petat, ultro eis dare debebit. Sed si qui per potentiam adversarii 
non invenire se advocatum dicat, aeque oportebit ei advocatum dare. Ceterum 
oprimi aliquem per adversarii sui potentiam non oportet: hoc enim etiam ad 
invidiam eius qui provinciae praeest spectat, si quis tam impotenter se gerat, 
ut omnes metuant adversus eum advocationem suscipere (D. 1. 16. 9. 5).

Ovde je upotrebljen pojam strah (metus). Dakle, u provinciji strah može 
da zavodi samo Rim posredstvom upravnika i ostalih svojih organa.

Vlast, iako se trudi da javno nosi plašt prava, pre svega ima faktičku 
energiju i faktičke efekte. Ona se prvenstveno ogleda u vršenju niza faktičkih 
akata. Zato je, zna to Ulpijan vrlo dobro, bilo vrlo bitno imati potpun uvid 
u svaki mogući faktički odnos. Vlast se konstantno bavi kontrolom mnogih 
konkretnih odnosa (koliko god se neupućenima oni činili sitnim) i to i 
omogućava generalnu kontrolu nad provincijom. Kontorle nema bez straha 
(metus).

Ulpijan insistira da prokonzul treba da bude strpljiv (patiens) 
sa advokatima. Treba da postupa pažljivo, da ne izgleda da to radi 
nezainteresovano (contemptibilis), da ne pokazuje nebrigu (dissimulare), da 
dozvoljava parnice samo u slučajevima koji su predviđeni ediktom.

Circa advocatos patientem esse proconsulem oportet, sed cum ingenio, 
ne contemptibilis videatur, nec adeo dissimulare, si quos causarum 
concinnatores vel redemptores deprehendat, eosque solos pati postulare, 
quibus per edictum eius postulare permittitur (D. 1. 16. 9. 2).
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Ulpijan upućuje da vlast prokonzula treba da se protegne i van onoga 
što pruža sama forma sudskog postupka, da treba da pređe i u privatne, 
porodične odnose provincijalaca.

Tako kaže da postoje stvari koje prokonzul može rešavati i van sudskog 
postupka: da naredi da se pokaže poslušnost roditeljima i patronima i deci 
patrona; da zapreti i da zastraši sina koga je otac odao da se ne ponaša kako 
dolikuje; slično, i oslobođenika može da kažnjava šibanjem ili batinom.

De plano autem proconsul potest expedire haec: ut obsequium parentibus 
et patronis liberisque patronum exhiberi iubeat: comminari etiam et terrere 
filium a patre oblatum, qui non ut oportet conversari dicatur, poterit de 
plano: similiter et libertum non obsequentem emendare aut verbis aut fustium 
castigatione (D. 1. 16. 9. 3).

Prokonzul je trebalo da se stara o tome da sasluša sve zahteve, svih slojeva 
društva:

Observare itaque eum oportet, ut sit ordo aliquis postulationum, scilicet 
ut omnium desideria audiantur, ne forte dum honori postulantium datur 
vel improbitati ceditur, mediocres desideria sua non proferant, qui aut omnino 
non adhibuerunt, aut minus frequentes neque in aliqua dignitate positos 
advocatos sibi prospexerunt (D. 1. 16. 9. 4)

Rimska vlast je sve to radila kako bi imala što šire uporište u provincijama. 
Pošto se vlast vrši putem brojnih pravnih i faktičkih akata, ona ne treba da 
bude lenja nego treba da se trudi da bude sveprisutna. Da bude prisutna 
u svakom mogućem trenutku, pravnom ili faktičkom, i u svakom mogućem 
društvenom odnosu i problemu. Vlast treba da bude intenzivna, ne samo 
ekstenzivna.U tom smislu ona ima više posla na terenu fakata, nego na 
terenu pravnih normi. Logično je da upravnik treba da prima pripadnike 
svih društvenih slojeva i da ima strpljenja da sasluša sve njihove probleme i 
zahteve jer se samo tako može obezbediti pristup svim bitnim informacijama. 
Samo na taj način je moguće formirati pravu sliku o problemima i životu 
stanovništva.

Naša istorija nudi dobar primer koliko je bitno imati informacije iz što 
razuđenijih izvora. Naime, Osmansko carstvo je izgublo kontrolu nad 
Srbijom velikim delom i zbog toga što se u značajnoj meri oslanjalo na 
Miloša Obrenovića. Zato je Rusija uvek insistirala da vršilac vladalačke vlasti 
pored sebe ima i vojvode, koje je okupljala u formi nekakvog savetodavnog 
organa vlasti.
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Slično kao Ulpijan, Kvint savetuje Marka da kuća treba da mu bude puna 
čak i noću (domus ut multa nocte compleatur), da bude frekvencije ljudi svih 
vrsta (omnium generum frequentia adsit). Posebno savetuje da oko sebe 
treba često da ima gomilu mladih ljudi (adulescentulorum frequentia).

Sequitur enim, ut de rumore dicendum sit, cui maxime serviendum est. Sed 
quae dicta sunt omni superiore oratione, eadem ad rumorem concelebrandum 
valent, dicendi laus, studia publicanorum et equestris ordinis, hominum 
nobilium voluntas, adolescentulorum frequentia, eorum qui abs te defensi 
sunt adsiduitas, ex municipiis multitudo eorum quos tua causa venisse 
appareat, bene te ut homines nosse, comiter appellare, adsidue ac diligenter 
petere, benignum ac liberalem esse loquantur et existiment, domus ut multa 
nocte compleatur, omnium generum frequentia adsit, satisfiat oratione 
omnibus, re operaque multis, perficiatur id, quod fieri potest labore et arte 
ac diligentia, non ut ad populum ab his omnibus fama perveniat sed ut in iis 
studiis populus ipse versetur (Epistula Q. Ciceronis De Petitione Consulatus 
Ad M. Fratrem,XIII, 50).

Mladi ljudi su oni koji, po prirodi stvari, najlakše poveruju u propagandu. 
Oni zbog toga mogu da budu i najodaniji. Vrlo su korisni u prikupljanju i 
dostavljanju informacija. Vrlo su korisni i u širenju propagande, iz čistog 
uverenja. Osim toga, za kandidata je efektnije da bude okružen mladima jer 
time šalje poruku da sa njim ima budućnosti.

Mladi su uticajni jer popunjavaju konjičke centurije (equitum centuriae), 
podseća Kvint. Doba mladosti je mnogo prilježnije u prijateljstvu (multo 
enim facilius illa adulescentulorum ad amicitiam aetas adiungitur). Velika 
je njihova prilježnost u glasanju, kada je reč o njihovoj poslušnosti, kada 
je u pitanju širenje glasina, sledbeništvo (Nam studia adulescentulorum in 
suffragando, in obeundo, in nuntiando, in adsectando mirifice et magna et 
honesta sunt).

Nam equitum centuriae multo facilius mihi diligentia posse teneri videntur.
Primum cognosci equites; pauci enim sunt; deinde appeti; multo enim facilius 
illa adolescentulorum ad amicitiam aetas adiungitur,deinde habes tecum ex 
iuventute optimum quemque et studiosissimum humanitatis; tum autem, quod 
equester ordo tuus est, sequentur illi auctoritatem ordinis, si abs te adhibebitur 
ea diligentia ut non ordinis solum voluntate sed etiam singulorum amicitiis eas 
centurias confirmatas habeas. Nam studia adulescentulorum in suffragando, 
in obeundo, in nuntiando, in assectando mirifice et magna et honesta sunt 
(Epistula Q. Ciceronis De Petitione Consulatus Ad M. Fratrem, VIII, 33).

U toku kampanje treba maksimalno gledati da postoji nada u dobrobit 
javne stvari (Republike). Ovde se pojavljuje reč spes, spei (nada).
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Atque etiam in hac petitione maxime videndum est ut spes rei publicae 
bona de te sit et honesta opinio; nec tamen in petendo res publica capessenda 
est neque in senatu neque in contione. Sed haec tibi sunt retinenda: ut senatus 
te existimet ex eo quod ita vixeris defensorem auctoritatis suae fore, equites 
Romani et viri boni ac locupletes ex vita acta te studiosum oti ac rerum 
tranquillarum, multitudo ex eo quod dumtaxat oratione in contionibus ac 
iudicio popularis fuisti te a suis commodis non alienum futurum (Epistula Q. 
Ciceronis De Petitione Consulatus Ad M. Fratrem, XIII, 53).

Nada je preko potrebna za mehanizam vlasti. Ljudima se vlada upravo 
pomoću nade. Naročito masom. Ukoliko onaj kojim se vlada nema nade 
u poboljšanje svog položaja, onda, najblaže rečeno, počinje da pokazuje 
ravnodušnost prema onome ko mu je ne nudi. Otići će tamo gde ima nade. 
Osim toga, nada je pojam koji je, ruku pod ruku sa mladošću, najsnažnije 
vezan za budućnost.

Oni koji slede nekoga zbog nade još su pažljiviji i poslušniji, naglašava 
Kvint (quod genus hominum multo etiam est diligentius atque officiosius).

Qui autem spe tenentur, quod genus hominum multo etiam est diligentius 
atque officiosius, iis fac ut propositum ac paratum auxilium tuum esse videatur, 
denique ut spectatorem te suorum officiorum esse intellegant diligentem, ut 
videre te plane atque animadvertere quantum a quoque proficiscatur, appareat 
(Epistula Q. Ciceronis De Petitione Consulatus Ad M. Fratrem, VI, 22).

Tako, ukoliko upravnik provincije ne pokaže razumevanja za potrebe 
različitih slojeva stanovništva, rizikuje da oni izgube nadu i da se pobune. Jer, 
ako pokoreni ne osećaju da ima nade, oni su spremni na radikalne metode 
delovanja.

Dakle, dolazimo do još jednog ključnog pojma manipulacije, nada (spes, 
spei) u dobrobit javne stvari (Republike).

3.1.1.	 Spes (nada) et terror (strah)

Rim je, inače, u svom unutrašnjem životu, od samog svog osnivanja, imao 
iskustva sa vladanjem različitim etničkim skupinama. Tako Kvint podseća 
Cicirona da treba stalno da ima na umu da je Rim grad sastavljen od skupa 
naroda (Roma est, civitas ex nationum conventu constituta). Kaže da je 
potrebno mnogo planiranja i veštine (Video esse magni consilii atque artis) 
da bi se jedan čovek prilagodio takvoj raznovrsnosti običaja, govora i želja 
(esse unum hominem accommodatum ad tantam morum ac sermonum ac 
voluntatum varietatem).
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Haec veniebant mihi in mentem de duabus illis commentationibus 
matutinis, quod tibi cottidie ad forum descendenti meditandum esse dixeram: 
„Novus sum; consulatum peto“. Tertium restat: „Roma est“, civitas ex nationum 
conventu constituta, in qua multae insidiae, multa fallacia, multa in omni 
genere vitia versantur, multorum arrogantia, multorum contumacia,multorum 
malevolentia, multorum superbia, multorum odium ac molestia perferenda 
est. Video esse magni consilii atque artis in tot hominum cuiusque modi vitiis 
tantisque versantem vitare offensionem, vitare fabulam, vitare insidias, esse 
unum hominem accommodatum ad tantam morum ac sermonum ac 
voluntatum varietatem (Epistula Q. Ciceronis De Petitione Consulatus Ad 
M. Fratrem, XIV, 54).

U tom smislu, Rim je upoznao krizni menadžment koji je onda preneo na 
provincije i prilagođavao ga je u hodu. Slično unutrašnje iskustvo imaju i za 
vladanje svetom koriste i današnje Sjedinjene Američke Države.

Ta prilagođavanja su moguća jedino uz pomoć brojnih faktičkih i pravnih 
odluka koje donose magistrati na licu mesta i niza postupaka. Slično su radili 
u samom Rimu, pa su zbog toga pretori u pravosuđu imali velika ovlašćenja 
i originalna rešenja, dotle da je, kako se to popularno kaže, actio stvarala 
obligatio.

Osnova vlasti je strah (terror, terroris), osim pomenute nade. Strahom se 
lakše dobija ono čemu se teži (sed ut hoc terrore facilius hoc ipsum quod agis 
consequare), kaže Kvint.

Atque haec ita volo te illis proponere ut videare accusationem iam meditari, 
sed ut hoc terrore facilius hoc ipsum quod agis consequare. Et plane sic 
contende omnibus nervis ac facultatibus ut adipiscamur quod petimus. Video 
nulla esse comitia tam inquinata largitione quibus non gratis aliquae centuriae 
renuntient suos magno opere necessarios (Epistula Q. Ciceronis De Petitione 
Consulatus Ad M. Fratrem, XIV, 56).

Kvint upotrebljava termin terror, terroris, koji označava strah, kao što 
Ulpijan od upravnika zahteva da vodi računa o tome da provincijlcima niko 
sem njega ne sme zavoditi metus, strah.

Strah i nada, ruku pod ruku.
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3.2.	Dve strane iste medalje

Opravdano se može pretpostaviti da su se tim predizbornim rečnikom 
u svom odnosu prema biračima političari služili i nakon održanih izbora, 
u redovnoj komunikaciji sa građanima. To je bio uobičajen jezik njihove 
profesije, a i rimski političari su bili konstantno u kampanji za neku od 
magistratura.

Ovde su izdvojeni oni termini koji naglašavaju prirodu odnosa između 
kandidata za magistrature i njihovog biračkog tela (i onog koje im je odano 
i potencijalnog biračkog tela ka kojem su usmerena očekivanja kandidata).

Tako nailazimo na termin gratiam (zahvalnost). Taj pojam je deo prirode 
političkog mandata i očekivanja koja imaju kandidati u odnosu na birače i, 
obrnuto, birači u odnosu na kandidate.

Praeterea magnam affert laudem et summam dignitatem, si ii tecum erunt 
qui a te defensi et qui per te servati ac iudiciis liberati sunt; haec tu plane 
ab his postulato ut, quoniam nulla impensa per te alii rem, alii honestatem, 
alii salutem ac fortunas omnis obtinuerint, nec aliud ullum tempus futurum 
sit, ubi tibi referre gratiam possint, hoc te officio remunerentur (Epistula Q. 
Ciceronis De Petitione Consulatus Ad M. Fratrem, IX, 38).

Prevod: Štaviše, mnogo doprinosi dobrom glasu i najvišem dostojanstvu 
ako će sa tobom biti oni koje si branio i koje si spasao i pred sudom oslobodio. 
Ti jasno zahtevaj od njih, budući da su bez ikakve štete jedni stekli stvari, 
drugi čast, drugi zdravlje i bogatstvo, da neće biti buduće prilike u kojoj bi 
mogli da ti uzvrate zahvalnost (gratiam).

Zatim se javlja termin certis (izvesnost):

Iam deductorum officium quo maius est quam salutatorum, hoc gratius tibi 
esse significato atque ostendito, et, quod eius fieri poterit, certis temporibus 
descendito; magnam affert opinionem, magnam dignitatem cottidiana in 
deducendo frequentia (Epistula Q. Ciceronis De Petitione Consulatus Ad M. 
Fratrem, IX, 36).

Trajnost (perpetuam) i prijateljstvo (amicitiam):

Ego autem tibi hoc confirmo, esse neminem, nisi aliqua necessitudine 
competitorum alicui tuorum sit adiunctus, a quo non facile si contenderis 
impetrare possis ut suo beneficio promereatur se ut ames et sibi ut debeas, 
modo ut intellegat te magni se aestimare, ex animo agere, bene se ponere, 
fore ex eo non brevem et suffragatoriam sed firmam et perpetuamamicitiam 
(Epistula Q. Ciceronis De Petitione Consulatus Ad M. Fratrem, VII, 26).
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Od upravnika povincije je, s druge strane, zahtevano da bude u prijateljstvu 
(familiaritas) sa provincijalcima (Vujović 2018, 180–181). Kvint upotrebljava 
sinonim (amicitia), ali ojačan atributom trajnosti (perpetuus). Taj zahtev 
za trajnim prijateljstvom analogan je zahtevu za isticanjem prijateljstava 
(familiaritas) između upravnika provincije i provincijalaca. Upravnik je, 
nema prepreke pretpostavci, prijateljima trebalo da oslovljava i stanovnike 
provincija. Verovatno je u običaj ušlo i obrnuto. Treba primetiti da je on ipak 
nadređen provincijalcima, tako da prijateljima u stvari naziva one koji su mu 
podređeni.

Iz citiranog dela Kvintovog pisma u kojem se pojavljuje fraza perpetuam 
amicitiam vidljivo je da se ona tiče onih kojima je potrebna Ciceronova 
naklonost nakon dobijenih izbora. Kaže se da su to lica koja se trude da zasluže 
njegovu naklonost uslugama koje mu čine (ut suo beneficio promereatur 
se ut ames et sibi ut debeas). Da oni upravo zbog toga treba da razumeju 
da ih kandidat za magistrata mnogo ceni (modo ut intellegat te magni se 
aestimare). Da su se dobro poneli (bene se ponere) i da iz toga neće nastati 
neko prolazno izborno prijateljstvo nego upravo trajno prijateljstvo (fore ex 
eo non brevem et suffragatoriam sed firmam et perpetuam amicitiam). Dakle, 
iz svega toga se vidi da se Ciceron nalazi u politički jačem položaju od onih 
koji se pominju u ovom delu pisma. Verovatno je zato i upotrebljen izraz koji 
ukazuje na prijateljstvo, kao i u slučaju odnosa upravnika provincije i njenih 
stanovnika.

Danas se u odnosima između državnika moćnijih i manje moćnih zemalja 
koristi termin prijatelji, a u odnosima između ravnopravnih partneri.

Kada u nešto ulažu, ljudi vole da ulažu u čvrste i trajne odnose. Zato 
je, uz sve što je navedeno, Ciceronov zahtev za trajnim prijateljstvom 
komplementaran sa zahtevom koji Ulpijan postavlja upravnicima da vode 
računa o postojećim običajima u provinciji i kontinuitetu u tom smislu.

Kvint savetuje da se pronalaze ljudi iz svih regiona (ex omni regione). 
Želeće da ti budu prijatelji ako vide da i ti očekuješ njihovo prijateljstvo 
(Volent te amicum, si suam a te amicitiam expeti videbunt)

Perquiras et investiges homines ex omni regione, eos cognoscas, appetas, 
confirmes, cures ut in suis vicinitatibus tibi petant et tua causa quasi candidati 
sint. Volent te amicum, si tuam a te amicitiam expeti videbunt; id ut 
intellegant, oratione ea quae ad eam rationem pertinet habenda consequere. 
Homines municipales ac rusticani, si nomine nobis noti sunt, in amicitia esse 
se arbitrantur, si vero etiam praesidi se aliquid sibi constituere putant, non 
amittunt occasionem promerendi. Hos ceteri et maxime tui competitores ne 
norunt quidem, tu et nosti et facile cognosces, sine quo amicitia esse non potest 
(Epistula Q. Ciceronis De Petitione Consulatus Ad M. Fratrem, VIII, 31).
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Treba što više raširiti bazu svoje podrške i u kolektivnim organima 
vlasti. Treba nastojati da se sve centurije pridobiju brojnim i raznovrsnim 
prijateljstvima (multis et variis amicitiis).

Quam ob rem omnes centurias multis et variis amicitiis cura ut confirmatas 
habeas. Et primum, id quod ante oculos est, senatores equitesque Romanos, 
ceterorum ordinum omnium navos homines et gratiosos complectere. Multi 
homines urbani industrii, multi libertini in foro gratiosi navique versantur; 
quos per te, quos per communes amicos poteris, summa cura ut cupidi tui sint 
elaborato, appetito, adlegato, summo beneficio te affici ostendito (Epistula Q. 
Ciceronis De Petitione Consulatus Ad M. Fratrem, VIII, 29).

Prijateljstva se grade pažljivo, diligenter.

Et quamquam partis ac fundatis amicitiis fretum ac munitum esse oportet, 
tamen in ipsa petitione amicitiae permultae ac perutiles comparantur; nam 
in ceteris molestiis habet hoc tamen petitio commodi: potes honeste, quod in 
cetera vita non queas, quoscumque velis adiungere ad amicitiam, quibuscum 
si alio tempore agas ut te utantur, absurde facere videare, in petitione autem 
nisi id agas et cum multis et diligenter, nullus petitor esse videare (Epistula Q. 
Ciceronis De Petitione Consulatus Ad M. Fratrem, VII, 25).

Prevod: Premda se treba osloniti na dobro utemeljena prijateljstva 
koja treba učvršćivati, ipak se i u samoj kapmanji stiču mnoga i korisna 
prijateljstva. Jer, i pored svih nevolja, kampanja ima i prednosti: možeš časno, 
što u redovnim životnim okolnostima ne bi mogao, da postaneš prijatelj sa 
bilo kime. Čak i sa onima s kojima bi u neko drugo vreme izgledalo apsurdno 
to činiti. U toku izborne kampanje, ako to ne bi radio sa mnogima i pažljivo, 
ne bi ni izgledao kao kandidat.

Termin diligenter (pažljivo) analogan je terminu patiens (strpljiv) koji, 
videli smo, Ulpijan koristi kada kaže da upravnik provincije tako treba da 
postupa prema advokatima u obavljanju njihovog posla. Zastupanje koje 
vrše advokati vrlo je bitan, redovan i često jedini mehanizam kojim zahtevi 
provincijalaca mogu da dođu pred upravnika. Jer, obični ljudi pred njega ne 
mogu da iznose zahteve ako nisu uzeli advokate odgovarajućeg dostojanstva 
(neque in aliqua dignitate positos advocatos sibi prospexerunt), kaže Ulpijan.

Observare itaque eum oportet, ut sit ordo aliquis postulationum, scilicet 
ut omnium desideria audiantur, ne forte dum honori postulantium datur vel 
improbitati ceditur, mediocres desideria sua non proferant, qui aut omnino 
non adhibuerunt, aut minus frequentes neque in aliqua dignitate positos 
advocatos sibi prospexerunt (D. 1. 16. 9. 4).
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Bez adekvatnih advokata zahtevi običnih ljudi (koji uvek čine većinu 
stanovništva) faktički ne bi ni došli na red zato što je upravnik, po prirodi 
stvari, bio pretrpan poslom. Zato ovaj paragraf ima krucijalni značaj za našu 
temu. Potreba za pažljivim i strpljivim radom inače se provlači kroz sva 
Ulpijanova uputstva iako se ponegde sami ti termini i ne koriste.

Ponavljamo, mogli smo videti da je slično savetovano i upravnicima 
provincija da im vrata uvek budu otvorena za svakovrsne kontakte sa 
provincijalcima i za njihove svakovrsne zahteve. Još jedna vrlo bitna stvar je 
ista u oba slučaja. Ti kontakti moraju biti neposredni.

3.2.1.	 Prijateljstvo, usluge, pomoć i sloboda

Prijateljstvo je povezano sa pažljivim postupanjem, ali i sa uslugama i 
pomoći (auxilium):

Qui autem spe tenentur, quod genus hominum multo etiam est diligentius 
atque officiosius, iis fac ut propositum ac paratum auxilium tuum esse videatur, 
denique ut spectatorem te suorum officiorum esse intellegant diligentem, ut 
videre te plane atque animadvertere quantum a quoque proficiscatur appareat 
(Epistula Q. Ciceronis De Petitione Consulatus Ad M. Fratrem, VI, 22).

Bitno je da se biračima stavlja do znanja da se pažljivo vodi računa 
(intelligant diligentem) o tome kako se ko postavio tokom kampanje. 
Upravo specifičnost izborne kampanje i specifičnost odnosa između birača 
i kandidata nalaže upotrebu ovakvog izraza.

U svakom slučaju, i upravnik provincije je bio dužan da ima strpljenja za 
sve zahteve provincijalaca i da bude pažljiv u njihovom razmatranju.

Biračima treba staviti do znanja da znaš šta od koga očekuješ (intellegant 
te videre quid a quoque exspectes) i da pamtiš ono što si od njih dobio 
(meminisse quid acceperis).

Sunt enim quidam homines in suis vicinitatibus et municipiis gratiosi, sunt 
diligentes et copiosi, qui etiam si antea non studuerunt huic gratiae, tamen ex 
tempore elaborare eius causa cui debent aut volunt facile possunt; his hominum 
generibus sic inserviendum est ut ipsi intellegant te viderequid a quoque 
exspectes, sentire quid accipias, meminisse quid acceperis. Sunt autem alii 
qui aut nihil possunt aut etiam odio sunt tribulibus suis nec habent tantum 
animi ac facultatis ut enitantur ex tempore; hos ut internoscas videto, ne spe 
in aliquo maiore posita praesidi parum comparetur (Epistula Q. Ciceronis De 
Petitione Consulatus Ad M. Fratrem, VI, 24).
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Kvint ističe kako tri stvari čine da ljudi pokažu maksimalnu posvećenost 
na izborima. Reč je o uslugama, nadi i udruženju duše i volje (beneficio, spe, 
adiunctione animi ac voluntate).

Sed quoniam tribus rebus homines maxime ad benevolentiam atque 
haec suffragandi studia ducuntur, beneficio, spe, adiunctione animi ac 
voluntate, animadvertendum est quem ad modum cuique horum generi sit 
inserviendum. Minimis beneficiis hominess adducuntur ut satis causae putent 
esse ad studium suffragationis, nedum ii quibus saluti fuisti, quos tu habes 
plurimos, non intellegant, si hoc tuo tempore tibi non satis fecerint, se probatos 
nemini umquam fore; quod cum ita sit, tamen rogandi sunt atque etiam in 
hanc opinionem adducendi ut, qui adhuc nobis obligati fuerint, iis vicissim nos 
obligari posse videamur (Epistula Q. Ciceronis De Petitione Consulatus Ad M. 
Fratrem, VI, 21).

Prijateljstvo zahteva poverenje. Ono je zasnovano na iskrenosti, a 
suprotan pojam je neiskren (simulator) prijatelj. Poverenje je osnov svakog 
poduhvata, a posebno izborne pobede.

Et quoniam in amicorum studiis haec omnis oratio versatur, qui locus in hoc 
genere cavendus sit praetermittendum non videtur. Fraudis atque insidiarum 
et perfidiae plena sunt omnia. Non est huius temporis perpetua illa de hoc 
genere disputatio, quibus rebus benevolus et simulator diiudicari possint; 
tantum est huius temporis admonere. Summa tua virtus eosdem homines et 
simulare tibi se esse amicos et invidere coegit. Quam ob rem Epicharmeion illud 
teneto, nervos atque artus esse sapientiae non temere credere, et, cum tuorum 
amicorum studia constitueris, tum etiam obtrectatorum atque adversariorum 
rationes et genera cognoscito (Epistula Q. Ciceronis De Petitione Consulatus 
Ad M. Fratrem, X, 39).

Slično, Prokul kaže da je slobodan narod onaj koji se nije podredio vlasti 
bilo kakvog drugog naroda: kao što je federat, koji je ili jednak federat u 
prijateljstvu (amicitiam) ili se podrazumeva da je neko kao federat, tako 
da jedan drugom zdušno čuvaju ugled i dostojanstvo (maiestatem). Ako je 
očigledno da je jedan narod superiorniji, to ne treba razumeti tako da drugi 
nije slobodan. Kao što se razume da su naši klijenti slobodni, iako nam ne 
pretpostavljaju ni vlast, ni dostojanstvo, niti su nam vođe. Isto tako, razume 
se, slobodni su i oni koji su dužni da naše dostojanstvo (maiestatem) pažljivo 
čuvaju.

Liber autem populus est is, qui nullius alterius populi potestati est subiectus: 
sive is foederatus est item, sive aequo foedere in amicitiam venit sive 
foedere comprehensum est, ut is populus alterius populi maiestatem comiter 
conservaret. Hoc enim adicitur, ut intellegatur alterum populum superiorem 
esse, non ut intellegatur alterum non esse liberum: et quemadmodum clientes 
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nostros intellegimus liberos esse, etiamsi neque auctoritate neque dignitate 
neque viri boni nobis praesunt, sic eos, qui maiestatem nostram comiter 
conservare debent, liberos esse intellegendum est (D. 49. 15. 7. 1).

U tom dakle pasusu koji se prirpisuje pravniku Prokulu pojavljuje se 
pojam prijateljstvo (amicitia).

Znači, rob nam, po prirodi stvari, ne može čuvati dostojanstvo. Tu dužnost 
može imati samo formalno jednak, formalno slobodan čovek, klijent. Zato 
upravo ta dužnost formalno slobodnog naroda koji je podređen Rimu taj 
narod čini slobodnim. Jer je uzajamne prirode. Mora se priznati da je ta 
manipulacija koliko vešta isto toliko i licemerna.

Usvakom slučaju, sloboda rimskih saveznika (federata) ne postoji van 
konteksta vernosti rimskoj političkoj porodici (Vujović 2018, 178). Slično 
kao što su klijenti nezaobilazan deo političke moći aktivnih učesnika rimskog 
političkog života, posebno senatora. Što više klijenata, to više birača, više 
ekonomske moći i više društvenog uticaja (videti Vujović 2017).

U tim odnosima sa drugim narodima termini prijateljstvo (amicitia) i 
sloboda (libertas) nerazdvojni su. Podrazumevaju jedan drugi. Jedan bez 
drugog ne mogu.

Kvint, s druge strane, savetuje i da se obilaze makar i najneznatniji 
pojedinci među biračima. Da im se ukazuje pažnja pamćenjem imena. To je 
vrlo slično Ulpijanovom savetu upravniku provincije da prima sve stanovnike 
bez razlike u njihovom imovnom stanju i uticaju.

3.2.2.	 Prijateljstvo i nada

Iako je Ciceron sebe predstavljao kao optimata, što bi se danas reklo 
konzervativca i desničara, on je ipak tokom kampanje postupao i kao 
popular. Trebalo je obezbediti podršku što šireg kruga ljudi. Zato je kampanju 
prilagođavao i jednima i drugima. Trebalo je pričati ono što različite grupe 
vole da čuju.

Na toj liniji je i savet da čak i onima čije je interese oštetio zalažući se 
za svoje aktuelne prijatelje treba da ponudi prijateljstvo (amicitia). Tom 
prilikom treba da im ukaže i da im dâ nadu (spes) da će i prema njima 
ubuduće pokazati podjedanku prilježnost (si se in amicitiam contulerint, 
pari studio atque officio futurum) ako mu postanu prijatelji.

Haec tria sunt: unum quos laesisti; alterum, qui sine causa non amant; 
tertium qui competitorum valde amici sunt. Quos laesisti, cum contra eos pro 
amico diceres, iis te plane purgato, necessitudines commemorato, in spem 
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adducito, te in eorum rebus, si se in amicitiam tuam contulerint, pari studio 
atque officio futurum. Qui sine causa non amant, eos aut beneficio aut spe 
aut significando tuo erga illos studio dato operam ut de illa animi pravitate 
deducas. Quorum voluntas erit abs te propter competitorum amicitias alienior, 
iis quoque eadem inservito ratione qua superioribus et, si probare poteris, 
te in eos ipsos competitores tuos benevolo esse animo ostendito (Epistula Q. 
Ciceronis De Petitione Consulatus Ad M. Fratrem, X, 40).

Dakle, prijateljstvo bi trebalo da se isplati.

Daje se savet, sličan onom koji Ulpijan daje upravnicima provincija, da 
kandidat treba uvek da drži otvorena vrata za druge.

Ovde pak Kvint kaže danonoćno (diurni nocturnique), i to ne samo kućna, 
nego da drži otvorena i vrata duše.

Benignitas autem late patet: et est in re familiari, quae quamquam ad 
multitudinem pervenire non potest, tamen ab amicis si laudatur, multitudini 
grata est; est in conviviis, quae fac ut et abs te et ab amicis tuis concelebrentur 
et passim et tributim; est etiam in opera, quam pervulga et communica, 
curaque ut aditus ad te diurni nocturnique pateant, neque solum foribus 
aedium tuarum, sed etiam vultu ac fronte, quae est animi ianua, quae si 
significat voluntatem abditam esse ac retrusam, parvi refert patere ostium. 
Homines enim non modopromitti sibi, praesertim quod a candidato petant, 
sed etiam large atque honorifice promitti volunt (Epistula Q. Ciceronis De 
Petitione Consulatus Ad M. Fratrem, XI, 44).

Kvint preporučuje da kandidat ima uvek punu kuću onih koji traže usluge 
od njega. Punu kuću potencijalnih birača. Ne može imati punu kuću onaj ko 
obećava samo onoliko koliko može ispuniti (neque posse eius domum compleri 
qui tantum modo reciperet quantum videret se obire posse). Tom prilikom daje 
primer Gaja Kote, bivšeg konzula, koga naziva majstorom izborne kapmanje. 
On je svoju pomoć obično obećavao svima (polliceri solere omnibus).

C. Cotta, in ambitione artifex, dicere solebat se operam suam, quod non 
contra officium rogaretur, polliceri solere omnibus, impertire iis apud quos 
optime poni arbitraretur; ideo se nemini negare, quod saepe accideret causa 
cur is cui pollicitus esset non uteretur, saepe ut ipse magis esset vacuus quam 
putasset; neque posse eius domum compleri qui tantum modo reciperet 
quantum videret se obire posse; casu fieri ut agantur ea quae non putaris, 
illa quae credideris in manibus esse ut aliqua de causa non agantur; deinde 
esse extremum ut irascatur is cui mendacium dixeris (Epistula Q. Ciceronis De 
Petitione Consulatus Ad M. Fratrem, XII, 47).

Videli smo da, slično tome, Ulpijan savetuje upravnika provincije da 
njegova vrata budu otvorena svima i u svako doba.
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Kvint govori o izbornoj kampanji, a Ulpijan o postupcima upravnika 
provincije. Međutim, suštinske razlike nema. I jedan i drugi treba da pridobiju 
što više ljudi za svoje delovanje. I jedan i drugi su populisti, u suštini. To su 
ključevi Imperije. Ciceron se deklarisao kao republikanac, ali je, ustvari, bio 
deo reke koja se pretvarala u Imperiju.

Dom treba i noću da bude pun (ut de nocte domus compleatur). Mnogi 
treba da budu vezani nadom (ut multi spe tui praesidi teneantur).

Ac ne videar aberrasse a distributione mea, qui haec in hac populari 
parte petitionis disputem, hoc sequor, haec omnia non tam ad amicorum 
studia quam ad popularem famam pertinere: etsi inest aliquid ex illo genere, 
benigne respondere, studiose inservire negotiis ac periculis amicorum, tamen 
hoc loco ea dico quibus multitudinem capere possis, ut de nocte domus 
compleatur, ut multi spe tui praesidii teneantur, ut amiciores abs te discedant 
quam accesserint, ut quam plurimorum aures optimo sermone compleantur 
(Epistula Q. Ciceronis De Petitione Consulatus Ad M. Fratrem, XII, 49).

Suština uticaja na masu je nada da će im uticajni kandidat ili upravnik 
provincije pomoći. Ljudi se okupljaju oko onoga ko im pruža nadu (spes).

4.	ZAKLJUČAK

Manipulacija počinje istrzanjem stvari iz pravog, šireg konteksta i 
insistiranjem na njihovom užem kontekstu. Tom prilikom se insistira na 
prividu kao nečem bitnijem od realnosti. Da bi privid zamenio istinu, lažni 
kontinuitet treba da zauzme prostor užeg konteksta stvari. Time se gubi iz 
vida pravi kontinuitet. Da li ima pravog kontinuiteta, može reći samo širi 
kontekst stvari. Manipulacija je nasilje i zato je agresivna. Koriste se termini 
koji sami po sebi nisu agresivni, ali su vrlo opšte prirode i zato pogodni za 
propagandnu upotrebu. Sami po sebi su vrlo privlačni.

Termin koji se upotrebljava i u upravljanju provincijama i u predizbornoj 
propagandi je, pre svega, prijateljstvo. U predizbornoj kampanji to je trajno 
(perpetuam) prijateljstvo (amicitiam), što je analogno zahtevu za isticanjem 
prijateljstava (familiaritas) između upravnika provincije i provincijalaca i 
pokazivanju strpljenja (patiens) tom prilikom. Sa prijateljstvom su povezani 
spes (nada), gratiam (zahvalnost) i certis (izvesnost). Izvesnost je, po prirodi 
stvari, deo kontinuiteta, i obrnuto. Prijateljstva se u unutrašnjem političkom 
životu grade pažljivo, diligenter, i pažljivo se vodi računa (intelligant 
diligentem) o tome kako se ko postavio tokom kampanje. Taj termin je 
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analogan terminu patiens (strpljiv) koji, videli smo,Ulpijan koristi kada 
kaže da upravnik provincije treba strpljivo da postupa prema advokatima u 
obavljanju njihovog posla.

Kao kruna svega, u svim tim odnosima sa drugim narodima (kao i u 
odnosima patrona i klijenata u unutrašnjem političkom životu) termini 
prijateljstvo (familiaritas, amicitia) i sloboda (libertas) nerazdvojni su. 
Podrazumevaju jedan drugi. Jedan bez drugog ne mogu.

Ciceron je branio Republiku kao konzervativni političar. Međutim, u 
predizbornoj kampanji, a i u praktičnom bavljenju politikom služio se 
popularskim metodama. Te metode su ono što je porodilo Imperiju. To je 
svojevrstan apsurd njegove karijere, zbog koga je u suštini i stradao. Načelno 
je bio konzervativac i branilac Republike. Praktično se služio populizmom jer 
nije želeo, a nije ni mogao, da se odupre reci Imperiji koja je već tekla svojim 
koritom. Reklo bi se da toga nije ni bio svestan. U svakom slučaju, služio 
se sličnim metodama manipulacije u kampanji kakvim se služila rimska 
politika i u provicijama. Na kraju krajeva, to su samo dve strane iste medalje.
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The editors of the book are well-situated scholars of political and 
legal sciences, with special expertise in the area of political and legal 
philosophy, gender equality, and feminist methodologies. The editor’s 
choice of collaborators clearly indicates their intention to raise awareness 
about gender inequalities in law. It also emphasizes their contribution 
to the development of legal and structural gender equality as the editors 
themselves claim (p. v) this book is an investment for the future goals of 
“gender justice, more social justice and human rights.” Hence, the authors of 
each chapter address different forms of gender inequalities within various 
laws and legal systems, providing strategies to overcome institutionalization 
of gender inequalities in different contemporary societies.

The book achieves its aims by offering the reader, in each chapter, thorough 
reflections on different theories, perspectives, and practices of feminists’ 
trajectories in their struggles against various forms of gender-based 
inequalities within law and legal system. However, this structure is not fully 
reflected in the title of the book Feminist Approaches to Law: Theoretical and 
Historical Insights. The content of the book evolves around the question of 
how feminist struggles for legal transformation have taken shape historically 
to achieve gender equality in law. Without gender and gender equality, the 
title does do justice to the overall aim of the book, which is to highlight the 
gender equality approach. Moreover, it implies that all feminist approaches 
to law are based on gender equality, which is not entirely correct as we have 
witnessed the rise of gender critical feminists, especially in the past several 
decades in Europe.

Problematizing traditional legal scholarship, its limits, and the dominance 
of white male objectives in knowledge production, feminist have taken 
variety of theoretical approaches to criticize and reform laws and legal 
systems that are being created based on unequal power relations. The 
main feminist approaches to laws have been informed by liberal, radical, 
postmodern, and intersectional feminist theories, at least in the West. In this 
book, being heavily devoted to Critical Legal Studies, the authors introduce 
some of the most important feminist epistemological and methodological 
approaches to legal studies, including Critical Race Feminism, Queer Legal 
Theory, and Feminist Intersectionality. Each chapter carefully addresses 
several important and globally identified gendered legal policies and 
practices around the concept of gender, structural racism, queer lives, the 
institution of family, and women’s sexuality.

The authors splendidly discuss and problematize two crosscutting 
themes in their studies of laws and legal systems across different contexts. 
The first element is the dominance of patriarchies, which they show not 
only is present in the legal sciences but also is built into the legal systems, 
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and the second element is the perpetuate status subordination of people 
on the basis of their gender, sexuality, class, race and ethnicity within law. 
It is evident in almost every chapter of the book that the epistemological 
and methodological suggestions for the legal reforms are developed by 
postmodern approaches to gender and gender relations, which emphasize 
the social construction of gender in law and invite lawmakers to 1) break 
through the heteronormative male and female binary in defining gender, 
2) include multiple factors (e.g., gender, sexuality, class) in prohibiting 
racism, 3) recognize diverse sexual orientations and gender expressions in 
regulating marriage, and 4) acknowledge the autonomy and sexual rights of 
women.

It could not have been timelier to see the publication of this book in 
the current climate of anti-gender campaigns across the world, especially 
in Europe. The anti-gender campaigns (now referred to as anti-gender 
movements, under the influence of right-wing populism) work to resist 
gender equality and sexual rights policies focusing on fundamental issues, 
such as marriage, reproductive rights, gender mainstreaming and the 
very notion of gender, by using the formulation of “gender theory” and/
or “gender ideology” (Kuhar, Zobec 2017; Paternotte, Kuhar 2018). The 
anti-gender movements, namely in Europe and Americas have actively and 
systemically targeted the process of knowledge production for the past 
decade. To them the education system is the place where feminist ideologies 
of gender are used to sexualize and brainwash students. As a result, gender 
studies are constantly criticized for being ideological and non-scientific 
which has led to gender studies departments being closed down in some 
countries, as well as the banning of textbooks that have gender perspectives 
or draw on gender equality in schools (Kuhar, Zobec 2017; Paternotte, Kuhar 
2018; Sosa 2021). As I am writing this review, the state of Florida in the 
USA is approving the ban of instruction about sexual orientation and gender 
identity in all grades, at the request of Governor Ron DeSantis (Izaguirre 
2023). Moreover, anti-gender campaigns are moving towards demolishing 
postmodern and poststructuralist research in social sciences and humanities, 
because postmodern researchers do not produce knowledge based on 
essentialist understanding of male and female nor do they build on natural 
theory of masculinity and femininity. Instead, they problematize unequal 
power relations and see reality as socially and discursively constructed. I 
consider this book to be a well-structured scientific response to all the 
abovementioned strategies and mobilizations of anti-gender movements 
against women’s rights, LGBTQI+ rights, as well as the rights of non-Western 
and non-white people. Thus, I dare to say that this book is an example of 
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a good fight against the anti-gender movements’ fundamentalism, racism, 
nationalism, and the attack on the legitimacy of gender knowledge, research 
and education.

The book starts with a critical analysis of two prominent political thinkers 
Aristotle and Rawls by Dragica Vujadinović, who discusses mainstream 
political theories that have for long developed from the privileged perspectives 
of males. Men who were and continue to be oblivious to their patriarchal 
values and constantly fail to address gender equality. Their theories exclude 
the views and experiences of women and other genders, something that she 
calls a “gender incompetent history of political philosophy” (p. 1). Thus, she 
argues that modern and contemporary theories, developed by scholars like 
Rousseau, Schopenhauer and Nietzsche, can promote patriarchal values, 
misogyny and unequal power relations such as those embedded in far-
right populist and neoconservative and sometimes neoliberal values, which 
do not recognize women as autonomous political and legal subjects but 
rather as subjects of traditional gendered roles. Therefore, she proposes 
that political theories should be reconstructed with the perspectives of 
postmodern feminist scholars and activists, which include gender equality 
and an intersectional approach, through this chapter, Vujadinović prepares 
the reader for what the book embarks to offer in the next five chapters.

In the second chapter, Amalia Verdu Sanmartin provides a critical stance 
towards the use of the concept of gender in law, addressing the law’s 
heteronormative binary understanding of gender while showing different 
feminist epistemological and methodological approaches to gender, all of 
which are stimulating. However, the author does not draw on the fact that 
the Anglophone understanding of the concept of “gender” is problematically 
universalized by Western scholars and scholarships. Moreover, the author’s 
historical account of the use of gender in legal feminism is bound to 
Anglophone Euro-North American feminism – which is usually referred to 
as the waves of Western feminist movements, dismissing the understanding 
of gender in different languages, cultures and social settings. The author 
takes the reader thorough the process of the conceptualization of gender in 
the Anglo-American world but does not refer to the concept of sexuality in 
the Western scholarship. It is true that sexuality and gender are different, 
but I believe that they are not separable and as such cannot be studied 
separately, especially in defining gender. Gender is a matter of social 
relations. Gender is not just about identity, power or sexuality, it is about 
all of these at once (Connell, Pearse, 2009). Sanmartin concludes that there 
is a need for retaining gender categories, in order to allow for recognition 
of political subjects, while she argues for a genderless and sexless law that 
would prevents people from being limited to legal categories and thus could 
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provide them with more opportunities (p. 47). Unlike Sanmartin, scholars 
like Raewyn Connell (2012b) argue that de-gendering people would make it 
impossible to problematize structural inequalities and patriarchies that are 
based on gender. What I find quite rudimentary is that Sanmartin describes 
“genderqueer people” as an example of being genderless, as opposed to 
“transgender people” whom she explains (p. 47) are those “who transition 
only once and end up fitting into one of the established categories.” Trans 
studies scholars and activists would disagree with such a definition, since the 
dominant theoretical perception in the West is that trans disrupts notions 
of gender and sexuality and allows for deconstruction and reconstruction 
of sex and gender, i.e., the problematization of binary, fixed and universal 
understanding of gender.

After reading Sanmartin’s interesting reflection on the complexity of the 
concept of gender, I am perplexed by the author’s own understanding of sex 
and gender which she explains that “[b]oth sex and gender imply a binary 
related to the reproductive functions and genitals of the body.” Thus, she 
continues to propose the use of alternative language, which not only blurs the 
categories but also avoids new exclusions: “we should [...] probably consider 
concepts such as the human and the person” (p. 50). However, these terms, 
such as “mankind”, have been long questioned by feminists pointing out to 
the danger of its universal application and exclusion of women (Vujadinović, 
p. 5 in this book).

In the third chapter Adrien K. Wing and Caroline Pappalardo explain 
the emergence and importance of Critical Race Feminism among the US 
scholars of law, emphasizing its intersectional approach and its expansion to 
Global Critical Race Feminism. The authors discuss how the exclusion of the 
experiences and struggles of women of color by the US feminists amounted 
to the emergence of a legal theory that could problematize the power 
structure affecting the lives of women of color specifically rather than just 
men of color. Their eloquent description illustrates the struggle of people 
of color who have criticized Critical Legal Studies for its lack of attention to 
the role of race and ethnicity in their critical stance towards law. But then 
later, it was women of color in the US who criticized Critical Race Theory 
for not including the experiences women of color in law, which led to the 
formulation of Critical Race Feminism. This theory adds the underlying factor 
of gender into legal analyses and sees gender and race-based inequalities 
as a structural problem of white male supremacy. They emphasize that 
the nature of Critical Race Feminism is anti-essentialist, intersectional and 
experience-based.
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Despite decades of struggles against racial discrimination in the USA, the 
authors rightly point out the fact that many states in the USA have banned 
Critical Race Theory in public schools, aiming to force schools to teach only 
white patriarchy (p. 68). I would also add that several states in the US have 
already prohibited teachers from instructing students about gender and 
sexuality, because it is considered “developmentally inappropriate” (USA 
Facts 2022). It is apparent that right-wing populist campaigns around the 
world fuel anti-gender movements (Paternotte, Kuhar 2018) and one of the 
strategies they use is to lobby policy makers (Sosa 2021).

In the next chapter, Damir Banović works on providing a definition of 
Queer Legal Theory, which he perceives as a notion, concept and amethod. 
He addresses Queer Legal Theory not only as a theory or methodology but as 
a movement by tracing back its roots to feminism and Critical Legal Studies. 
Again, Banović focuses on the Anglo-American understanding of queer and 
queer theory and provides a precise historical overview of the development 
of the term sexuality and gay movement, specifically in the US, but does not 
really touch on the historical emergence of the term “queer” itself.

The term “queer” is an American creation, thus it means and is used 
differently in different parts of the world who don’t speak English. For 
example, “queer” in Romance language does not have the same signification 
as in English, therefore activists have instead used “transfeminismo” 
(Saeidzadeh 2016). The term “queer” was historically used to insult lesbian, 
gay men, bisexual and transgender people in homophobic societies, but 
then the non-heterosexual working class in North America gave it a positive 
meaning in 1950s (Namaste 1999). In the 1990s, the term was used in a 
form of reaction by the marginalized, against dominant heterosexuality, in 
the context of the US, in New York in the ACTUP movement against the AIDS 
crisis (Namaste 1999). So, historically, queer was developed by gay and 
lesbians within the Anglo-American political discourses of the time.

Queer theory has a deconstructionist approach that disrupts and 
denaturalizes the sexual and gender binary categories. It also brings out 
fluidity of gender and its plurality (Richardson 2006). Although queer 
theory has been important for the development of anti-essentialization and 
anti-identarian views, it has largely invested in conflating sex, gender, and 
sexuality altogether rather than distinguishing them. As Vivianne Namaste 
(2009) argues, Anglophone feminist queer theory have missed out on 
including the constitution of gender. Queer theory does not really engage 
with the material experiences of people who identify as trans because it 
does not take into account the importance of gender embodiment (Prosser 
1998; Monro 2005; Richardson 2006; Connell 2012b).
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I like the sentence where Banović sites Romero (2009) and writes: “it 
seems that the concept of queer legal theory is a paradox, having in mind 
the tension between the ‘queer’ and the ‘legal’” (p. 85), as I think it says 
everything about Queer Legal Theory. I also appreciate that Banović explains 
that queer theory is approached in variety of ways, depending on which 
epistemologies and methodologies are applied. It seems that he sides with 
the postmodern framework of understanding and applying Queer Legal 
Theory. As he draws our attention to the complexities of queer theory, 
Banović elaborates that Queer Legal Theory’s focus is on sexual orientation 
at the intersection with class, race, ethnicity, gender, or immigration status 
(p. 84).

Queer and feminist theories have contradicted each other since the mid-
1990s. As Banović briefly mentions, some feminists reject queer theory, but 
he does not explain the contestations. Here again, I would like to point out 
the anti-gender ideas that have also poisoned the views of some feminists, 
who identify as gender critical feminists. “Anti-gender movements and 
gender critical feminists feed into right-wing, white male supremacy and 
vice versa” (Thurlow 2022, 13). Rejecting trans people, gender critical 
feminists argue that trans is a product of postmodern anti-intellectualism, 
which is “post-truth of the left” (Thurlow 2022, 10). Moreover, gender 
critical feminists reject the post-structural and queer approach and even 
oppose intersectionality (Thurlow 2022, 10). For example, Sheila Jeffreys 
(2014) denounces queer theory, arguing that it weakens feminist theory.

Banović further claims that Queer Legal Theory has emerged from feminist 
critical legal studies but does not specifically explain how feminist is Queer 
Legal Theory other than drawing on its anti-essentialist and intersectional 
perspectives, so it is unclear whether the author thinks Feminist Queer Legal 
Theory is possible.

Chapter five is a socio-historical account of family law development in 
various legal systems in Europe, where Marion Röwenkamp illustrates 
comprehensively how women were excluded from being legal and political 
subjects due to the domination of male patriarchies and inferiority of the 
women’s social legal status. Moreover, Röwenkamp reviews women’s 
struggles for equality in family in Europe since the beginning of 19th century 
(1848) and the subsequent legal reforms in various European contexts. It is 
fascinating to see, as the author shows, how similar the patterns of control 
have been and how alike women’s resistance in various European countries 
has been.
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The author illustrates how the institution of family has been a crucial 
terrain of struggle for women as it has also been an important sphere of 
control for the state. Hence, the patriarchal family has been the seed of the 
patriarchal state. Röwenkamp justifiably writes: “The family was constructed 
to form the smallest cell of the state, the idea that only a stable family with 
the men as head of the household and the family’s sole legal person and 
citizen could form a stable nucleus of society. The women and children in 
turn being his legal inferior, mirrored the idea of the head of the nation and 
its citizens in the family” (p. 98). This did not change until women started to 
stand up for their rights within family law, demanding equality of rights to 
marriage, divorce and child custody.

As Röwenkamp discusses, family law reforms were the start of women’s 
movement in Europe, with legal clinics being set up as a way of helping 
women to fight discriminatory laws as well as raising awareness of the 
unequal laws. The institution of family is still one of the main areas where 
conservatives and anti-gender movements focus their oppressive ideas 
of confining women to the home. The author’s historical account of legal 
changes reminds us that women in Europe, including Britain, France, 
Germany, Austria, Greece, the Nordic countries, as well as Russia, have a long 
history of fighting for equality and justice – something that was not achieved 
overnight.

In the final chapter of the book, Nina Kršljanin takes the reader through 
different historical periods examining the process of legal and social changes 
around the notion of adultery, from being a crime against men to not being 
a crime at all. Kršljanin’s analysis of legal history shows how unequal power 
relations, subjugation of women as the property of men, and the lack of 
sexual rights in various legal systems have played a role in meting out heavy 
punishments to women and affording impunity to men in cases of adultery.

It is fascinating to learn from this chapter that in some contexts, during 
Antiquity, men (the husband) were given the right to kill the adulterous 
wife and/or the adulterer. Later, by the turn of the 21st century, many 
countries underwent legal reforms. However, there are still countries, such 
as Iran, where the contemporary legal system is still patriarchal and gives 
the husband the right to kill both his wife and her lover if he catches them 
in flagrante (Iran’s Islamic Penal Code, Art. 630). If the husband does not 
kill them, the state will. According to the law, the punishment for married 
perpetrators of adultery is stoning to death if proven by eyewitnesses, 
otherwise it is 100 lashes for each party (Iran’s Islamic Penal Code, Art. 225).
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It is also interesting how the author shows that the majority of the 
countries that criminalize adultery are Muslim states. What I feel is missing 
in Kršljanin’s historical analysis is the account for women’s struggles against 
criminalization of adultery and consensual sex in these Islamic countries, as 
she gives a historical overview of Muslim legal criminalization of adultery, 
or Zina in Arabic, but she does not draw on women’s resistance. I appreciate 
that the author focuses on the Western (or as she puts it “Eurocentric”) 
societies’ mobilization against criminalization of adultery and thus 
continues to mention all the reasons why contemporary Western societies 
do not accept criminalization of adultery, including the individual rights to 
privacy, growing forms and varieties of open relationships – which do not 
threaten the institution of marriage. Therefore, adultery is seen as a private 
issue in such societies, to be dealt with without the involvement of the state. 
Very interestingly, the issue of gender is not addressed in these reasonings, 
by which I mean that none of the reasons outlined by the author against 
criminalization of adultery reflect the ways women have been subject 
to aggravated forms of structural violence. On the other hand, Islamic 
feminist scholars emphasize the issue of gender and violence and argue that 
criminalization of adultery by Islamic states legitimatizes violence against 
women through the regulation of women’s sexuality (Mirhosseini 2011). 
Nonetheless, Kršljanin writes about “the double standard in the application of 
adultery laws” (p. 145) by which she means “discrimination and subjugation 
of women” (p. 145), instead of emphasizing the issue of gender inequality 
and gender-based violence with regards to adultery laws.

With its capacity to enhance legal education, this book is a great 
contribution to the process of knowledge production, criticizing the 
malestream objective “truth”, and adding to the gender knowledge of activists, 
scholars, practitioners, and professionals at the structural, institutional, and 
individual levels, on their path to achieving social justice. Finally, this book 
is an excellent example of a good fight against the ongoing attacks on gender, 
race, and sexuality around the world – attacks that we are witnessing every 
day because of the global backlash against gender equality, sexual rights, and 
the lives of people of color.
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‘Because it is not easy to recognise the 
enemy, the goal is achieved even if only five 
per cent of those killed are truly enemies.’

Joseph Vissarionovich Stalin, 1938

After a long history of psychopathic, kleptocratic, sadistic, cruel, 
bloodthirsty, destructive, sometimes somewhat enlightened, and even 
benevolent dictators (fear not, the last exist only in economic theory, not 
in the real world), the reader now encounters innovative subspecies – the 
spin dictators. Do they actually exist? Who are they? What kind of dictators 
are these novels? What is their modus operandi? Why have they not existed 
in the past? This is just the beginning of the list of questions the authors of 
the book place on their agenda – not exactly a research agenda, since the 
book, as they point out, collates the insights that are based on the results of 
the theoretical and empirical research that they have already published in 
economics and political science academic journals.

The book is an attempt by Sergei Guriev (an economist, former head 
of Moscow’s New Economic School, and former chief economist of the 
European Bank for Reconstruction and Development, currently provost 
of the Paris Institute of Political Studies) and Daniel Treisman (a political 
scientist, professor at the University of California, Los Angeles) to explain 
the nature of the majority of current autocracies that the authors refer to 
as spin dictatorships. The role model for spin dictator for the authors is 

*	  Professor (retired), University of Belgrade Faculty of Law, Serbia, begovic@ius.
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Vladimir Vladimirovich Putin,1 followed by a lengthy line of leaders and 
countries from Hugo Chávez’s Venezuela and Viktor Orbán’s Hungary to 
Mahathir Mohamad’s Malaysia and Nursultan Nazarbayev’s Kazakhstan. 
‘We see all these rulers [i.e. spin dictators – remark of the reviewer] as 
converging on a novel – though not unprecedented – approach that can 
preserve autocracy for a while in even modern, globalized settings. The key 
to this is deception: most dictators today conceal their true nature. So the 
first step is to understand how they operate. In the chapters that follow, we 
explore why these regimes emerged, how they work, what threats they pose, 
and how the West can best resist them’ (p. x). Well, quite a vow!

In the introductory chapter of the book, the authors set the benchmark 
for distinction between the new breed and the old-style dictators, traditional 
tyrants of the previous century. In the 20th century, ‘most dictators maintained 
power by repressing any opposition, controlling all communications, 
punishing critics, (often) imposing an ideology, attacking the ideal of pluralist 
democracy, and blocking most cross-border flows of people and information. 
The key principle behind all these practices was simple: intimidation. The 
typical twentieth-century autocrat was a dictator of fear’ (pp. 10–11). As 
examples of those dictators, the authors encourage the reader to think about 
the classic tyrants of the twentieth century – Adolf Hitler, Joseph Stalin, Mao 
Zedong – who were larger-than-life figures responsible for the deaths of 
millions. They controlled not only people’s public behaviour but also their 
private lives, basically fulfilling a necessary condition for totalitarianism (Linz 
2000). To do that, each created a disciplined party and brutal secret police. 
The authors point out that not every old-school dictator was a genocidal 
killer or the prophet of some utopian creed, but even the less bloodthirsty 
ones were experts in projecting fear. Terror was their all-purpose tool. That 
is the reason the authors designate old-style autocrats as fear dictators.

Contrary to them, spin dictators do not use fear but – spin. According 
to the authors, there are five basic rules for spin dictators. The first one 
is – be popular. Unlike classic despots, who could not care less about their 
popularity, spin dictators must care about their approval ratings. For twenty 
years, the authors point out, Putin’s approval never dipped below 60 per 

1	 Since the book was released on 5 April 2022, it is obvious that the manuscript 
was submitted well before the beginning of the war in Ukraine. With all 
developments in Russia since then, it is rather doubtful that Vladimir Putin has 
acted as a spin dictator since the beginning of the war. Massive repression against 
the media, political opponents and all the people who do not share his views on 
the war in Ukraine made him an old-style, traditional fear dictator. With his KGB 
background and Russian people from the political and business elite recurringly 
falling out of windows, one would say – a sinister dictator.
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cent. The second rule is – use personal popularity to consolidate power. 
Popularity is a fluid asset that can fall as well as rise. So it makes sense for an 
autocrat, according to the authors, to invest that popularity into other levers 
of control. ‘To cash in his high ratings, a spin dictator calls elections and 
referenda and, winning huge victories, claims a mandate to adjust political 
and legal institutions’ (p. 17). The third rule is – pretend to be democratic. 
Nowadays public opinion globally favours democracy, hence a spin dictator 
pays lip service to democracy and pretends to embrace the vogue of 
freedom. The fewer people that see through their hypocrisy, the better for 
their popularity – a desirable outcome, according to rule number one.

Spin dictators open up to the world – that is the fourth rule. ‘Occasionally, 
they restrict foreign media. But mostly they welcome flows of people, 
capital, and data and find ways to profit from them. They join international 
institutions and disrupt any missions that might be turned against them’ 
(p. 17). They are members of international clubs, whatever the club may be 
and regardless of where the sessions take place – Davos, Switzerland, for 
example. Finally, the fifth and, according to the authors, the most important 
rule is – avoid violent repression, or at least conceal or camouflage it when 
used. In modern societies, brutal acts tend to discredit the leader. For a spin 
dictator, the authors point out, visible violence against the public is a mark 
of failure. In short, ‘spin dictators manipulate information to boost their 
popularity with the general public and use that popularity to consolidate 
political control, all while pretending to be democratic, avoiding or at least 
camouflaging violent repression, and integrating their countries with the 
outside world’ (p. 18). A handy table is provided in the book as a kind of 
the reader’s guide to distinguishing between fear and spin dictators. For the 
record, the authors classify a leader as a spin dictator ‘if under his rule all 
the following are true: (a) the country is a nondemocracy, and (b) national 
elections are held in which at least one opposition party is allowed to run, 
and (c) at least a few media outlets criticize the government each year, and 
(d) fewer than 10 state political killings occur each year on average, and 
(e) fewer than 1,000 political prisoners are held in any year’ (p. 20, italic in 
original).

Now that the reader knows how to distinguish between the two types of 
autocracy and how to recognize a spin dictator, with some evidence about 
surging spin dictatorships around the world in the last few decades, with 
the decline of fear dictatorships provided, in Part I (‘How It’s Done’) the 
book turns to the analysis of how spin dictatorship is achieved. Chapter 2 
(‘Discipline, But Don’t Punish’) starts with a story about the pioneer of the 
new breed of dictators – Singapore’s Lee Kuan Yew, who saw the authorities’ 
futile repression of the student movement back in September 1956 and 
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realized that the operation was not effective. Lee believed the real battle was 
for the hearts and minds of the governed. Throughout his political career, his 
goal was to sustain public support and marginalize the opposition, without 
open repression. Nonetheless, harassment is a part of the game, and it should 
be presented to the public as if absolutely not on political grounds. Hence, 
the first thing to do is to arrest dissidents for non-political crimes, whichever 
the crime is fabricated. ‘Find him something’ is a standing order. The officials 
in spin dictatorships provide a long-doctored list of non-political crimes. 
‘Inventiveness and creativity’ is the motto of the actions of the spin dictators, 
as they find crimes that are not just non-political but disreputable. Sex 
offences have worked well, the authors point out, especially when primed 
by rumours. Who cares about evidence and truth, the only important feature 
is that there is no visible political connotation on the surface. Revolving door 
detention is another principle. The person who is detained on fabricated 
indictments for non-political crimes should not be incarcerated for a 
long time, as martyrs should not be fabricated. Nonetheless, as soon as a 
political detainee is released, a new indictment is fabricated. Following sex 
offences, perhaps tax fraud will do. Bankrupting the opposition with fines 
is another tool. No criminal proceedings, God forbid on political grounds, 
just civil and administrative procedures with recurring fines, decreasing 
the budgets of free media and opposition parties. No banning of opposition 
activities, just regulations and restrictions, to decrease the political impact 
of opposition efforts. It is always good to accuse the opposition of violence, 
especially against helpless special police forces armed only to the teeth. 
Then, dirty jobs are privatised, and subcontracted to private operators, 
so no blame can be allocated to a spin dictator. Finally, the Internet offers 
unprecedented opportunities for slandering activists and sowing distrust 
within the opposition networks. Anonymous posts can accuse them of being 
state agents. The entire repertoire of spin dictators aims to discipline rather 
than to punish the opposition, those with ideas to run for office instead the 
incumbent dictator. Punishing was the old style, i.e. fear dictators’ course of 
action. Fear is not fashionable anymore.2

2	 This is not to say that old-style dictators, unscrupulous tyrants do not operate 
any more. With the hanging spree of the Iranian Islamic government, journalist 
killings by Mohamad Bin Salman (MBS) of Saudi Arabia, perhaps the worst tyrant in 
the world these days, and, so far, business-friendly but liberty ultimately unfriendly, 
Xi Jinping, starting his third mandate as the head of the Chinese Communist Party, 
fear dictators demonstrate their viability, although there are not as widespread as in 
the heydays of Hitler, Stalin and Mao Zedong, and their repression accomplishments 
are much more modest. As to the giants of repression, not all of them behave 
irrationally (Gregory, Schröder, Sonin 2011), with some of them with exceptional 
risk aversion, recognisable from the quote at the beginning of this review.
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Chapter 3 (‘Postmodern Propaganda’) starts with a review of traits of 
propaganda in a fear dictatorship. It is open, direct, and leaves no room for 
second thoughts. As the authors point out: ‘The main message propaganda 
sent was simple: “Be obedient, or else!” The subtext: “We are tough!” The 
style was usually literal and direct. There was little of the humor, irony, and 
double meanings that pervade much modern political advertising’ (pp. 66–
67). Propaganda helped make repression more effective. For fear dictators, 
propaganda was not an alternative to violence: the two worked together.

Contrary to that, spin dictators have a set of rules for propaganda. First 
of all, instead of fear, project an image of a competent leader. The essential 
goal is to replace the rhetoric of violence with one of performance. Rather 
than terrify citizens, the authors point out, spin dictators bid for their 
support with a show of leadership skill and dedication. The new line 
seems to be: ‘Look what a great job we’re doing!’ Forget uniforms, however 
fancy they may have been, and tunics. Well-pressed business suits suggest 
professionalism and modernity. ‘Spin dictators evoke peace and prosperity. 
Instead of demanding blood and sacrifice, they offer comfort and respect’ (pp. 
74–75), especially if the price of oil on the world market soared, something 
that Vladimir Putin welcomed to no end in his first decade in power. The 
second feature of the spin dictators’ propaganda, the authors point out, is 
that they do not have an ideology but ‘a kaleidoscope of appeals’ – a mix of 
images and themes to target multiple audiences at once. Vladimir Putin, for 
example, according to a Kremlin insider, ‘hates the word ideology’ (Taylor 
2018, 9). The authors emphasise that the incumbent Russian leader blends 
imperial history, communist tropes, and conservative traditionalism in what 
was rather early in Putin’s leadership career described in the literature as 
‘a Molotov cocktail of French postmodernism and KGB instrumentalism’ 
(Krastev 2006, 58). The third standing propaganda order for spin dictators 
is cultivate celebrity – instead of cult of personality. The authors specify that 
celebrity, by contrast to the personality cult, is mostly decentralized, often 
spontaneously constructed, and exploited by private actors for profit. ‘With 
this in mind, consider Putin. Many have marveled at the flood of themed 
paraphernalia – from matryoshkas, T-shirts, vodka, and cologne to iPhone 
cases, chocolates, and calendars – that appeared early in his first presidency’ 
(p. 77). The sarcastic conclusion is ‘[i]f Stalin was a god, Putin has become a 
trademark’ (p. 78).3

3	 Actually, it is not so different from former US President Barack Obama, the 
authors emphasise, as he too inspired a catalogue of themed merchandise – from 
wooden eggs to bobble-head dolls, refrigerator magnets, jigsaw puzzles, travel 
mugs, cocktail glasses, cat collars, nail polish, and even spatulas.
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The fourth wisdom of spin dictators’ is – borrow credibility. They allow 
some nominally independent press and sometimes even television. They 
tolerate limited criticism. This allows them, when needed, to exploit the 
reputation of non-state outlets for their purposes. By channelling messages 
through such media, they borrow credibility. According to the authors, a 
second way to borrow credibility is to conceal the source of propaganda. The 
Internet made this much easier. Propagandists could hire ‘trolls’ or ‘keyboard 
warriors’ to pass as ordinary citizens and infiltrate online conversations.

Weaponizing entertainment is another avenue of propaganda, but much 
more important is the framing and interpreting information. Interpreting 
facts – not straightforward lying – is particularly important, as some realities 
are difficult to conceal or deny, and a news source that attempts to do so may 
just lose its audience. Explaining them away is another matter. Empirical 
research (Rozenas, Stukal 2019) found that both ‘good’ and ‘bad’ economic 
facts were reported accurately on the Russian main TV station (Chanel One). 
What made the difference was the assignment of credit or blame. ‘Good’ 
news was attributed to the Kremlin’s expert management, and ‘bad’ news 
to external forces such as global financial markets or foreign governments. 
Besides redirecting blame for inferior performance, the authors claim that 
spin dictators who cannot conceal bad news try to convince the public that 
any alternative leader would have done worse.

Chapter 4 (‘Sensible Censorship’) provides another distinction between 
fear and spin dictators. ‘For most of the twentieth century, the censor’s pencil 
– typically a blue one – was almost as important to dictators as the AK47 
[Soviet mass produced and a widespread automatic assault rifle – remark 
by the reviewer]’ (p. 88). Censorship was comprehensive – in ambition, if 
not always in results.4 All public communication had to be sanitised.5 In 
addition to being comprehensive, under old-school dictators the process 
was quite public. Censorship was not just a way to block messages: it was 
itself a message, according to the authors. And the message itself was often 
violent and openly so – the censorship of fear dictators aimed to demoralize 
and deter.

4	 Stupidity and ignorance can be counterproductive. According to the authors, 
Pinochet closed down Chile’s left-wing media and posted censors in all newspapers, 
magazines, radio stations, and television channels. His soldiers raided bookstores. 
In one case, they impounded artworks on Cubism for fear they might be promoting 
Fidel Castro’s revolution.
5	 The authors point out that not only was the manuscript of Vasily Grossman’s 
epic novel Life and Fate seized, but the KGB even confiscated the carbon paper and 
typewriter ribbons he had used to write it. Sicher ist sicher!
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Alberto Fujimori of Peru, who was described by the author as a 
trailblazer of the novel approach to censorship, aimed at controlling the 
media, as one controls the ratings. And by controlling the ratings, one 
controlled politics. The techniques invented by spin dictators like Fujimori 
turned the old censorship of fear on its head. ‘Where fear dictators sought 
comprehensive power, the new approach was deliberately partial. In the 
modern global economy, a complete information monopoly meant settling 
for backwardness’ (p. 93). In fact, the authors conclude, a token opposition 
media could be useful. It showed that the regime was confident in its appeal. 
It could be held up to the West – and domestic critics – as proof that the 
authorities respected the freedom of the press.

Furthermore, overt censorship would suggest that the government 
had something to hide and might send people searching for the missing 
information. Concealing something can, perversely, increase awareness of 
it. The authors refer to that phenomenon as the Streisand effect: when the 
American singer tried to stop a little-known website from posting pictures 
of her Malibu home, the scandal itself attracted thousands of viewers. ‘The 
book that is suppressed today gets twice as much attention tomorrow, wrote 
South African novelist and Nobel prize winner J. M. Coetzee. There is no 
evidence that spin dictators are avid readers of Coetzee’s novels (although 
it is reasonable to assume that some of them would adore Colonel Joll, a 
character from Waiting for Barbarians), but definitely their political instinct 
concurs with his insights about censorship.6 Just as public violence creates 
martyrs, public censorship creates the interest of the people – something 
that should be avoided in the mind of spin dictators.

One of their powerful weapons, instead of censorship, is to sue journalists 
for libel or defamation. This ties the victims up in court proceedings and 
burdens them with crippling fines – or even short jail spells where criminal 
penalties apply. No doubt it has a substantial deterrent effect, something that 
goes well for spin dictators.7 Short of such suits, spin dictators harass critical 

6	 Perhaps this is an explanation why books that openly mock Putin himself (iPhuck 
10 by Victor Pelevin), or his regime (The Sugar Kremlin by Vladimir Sorokin) have 
not been censored in Russia. On the contrary, they have received literary accolades 
and have been translated into other languages. Both writers have been celebrated 
as leading contemporary Russian literary authors. All these insights refer to the 
time before the war in Ukraine.
7	 For example, Ecuador’s Rafael Correa, according to the authors, charged four 
journalists from the daily El Universo with criminal defamation for referring to 
him as a ‘dictator’. After a trial that lasted less than twenty-four hours, the judge 
sentenced each journalist to three years in prison and fined the newspaper 40 
million USD.
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media with enforcement actions and regulatory fines, usually for ostensibly 
not paying taxes. Another even subtler tactic is to camouflage interventions 
as the operation of free markets, for example, a free decision by private 
companies in the market to halt business cooperation, like when Russian 
private cable providers suddenly cancelled contracts with the program 
producer who had angered the Kremlin. There is always payback time for 
these companies. In addition to all that, the way to neutralize hostile media 
messages is to discredit the source; tabloids with perhaps little help from 
the friends of the spin dictator, usually those in charge of defamation, are 
eager, due to substantial compensation, to publish fake information about 
the sources.

The title of Chapter 5 (‘Democracy for Dictators’) could be prima facie 
puzzling. Dictatorship rejects democracy, so why on Earth do dictators 
need democracy? Well, old-style dictators have had a quite peculiar way of 
considering democracy’s basic notion: the rule of the people. According to the 
authors, the attitude of the old-style despots was that democracy required 
a dictator to discern the people’s ‘true’ will – and impose it on them. How 
about the new breed – spin dictators? In short, they use polls and ballots to 
entrench themselves in power, hence the institutional framework they operate 
in should be labelled as competitive authoritarianism (Linz, Way 2010).

Spin dictators claim to be committed to democracy. This is not only 
lip service. Their power depends on their popularity. So they monitor it 
closely. ‘Unlike old-school autocrats, who at most dabbled in sociology, the 
new one’s pore over polling data. Each week, for instance, Putin’s Kremlin 
commissions broad-ranging, national surveys from two firms. It periodically 
adds regionally representative surveys and secret polls on particular topics. 
At the same time, the Kremlin’s security agency, the FSO (Federalnaya 
Sluzhba Okhrany – Federal Guards Service), conducts its own heterodox 
soundings of public opinion – roughly five hundred a year, some with as 
many as fifty thousand respondents’ (p. 125). With monitoring popularity 
and heavily investing in its increase or just maintaining, it is not surprising 
that elections recurrently take place in competitive authoritarianism. What 
is surprising, nonetheless, is that they are fixed. After all, with soaring 
popularity, primarily due to well-organised propaganda, the outcome of the 
elections should not be a problem. ‘With their high ratings, these leaders 
could have won elections honestly. And yet, they almost always chose to 
do so with an element of fraud, sometimes barely hidden. This has puzzled 
observers. It seems perverse’ (p. 128).

After dismissing several hypotheses (some of them rather convincing to 
the reader, such as the one that dictators commit fraud – and do so blatantly – 
to demoralize potential challengers), the authors offer several explanations, 
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none of them compelling. They suggest that inflated margins due to 
election fraud help incumbents monopolise power, as they may provide the 
supermajority needed for constitutional amendments. But that contradicts 
the insight of the authors that spin dictators, for PR purposes, do not desire 
vast majorities in the parliament, as they purport to be democrats. ‘A second 
reason is more paradoxical: even if believed to be partly fraudulent, large 
victories can still increase the incumbent’s legitimacy’ (p. 130). The reader 
fully agrees that the reason is paradoxical, but the authors do not provide 
a convincing explanation of the paradox. The authors’ insight that signs 
of cheating may not undermine the incumbents’ claims to be democratic 
because many citizens in autocracies believe that fraud is common in 
democracies too, although plausible, is hardly a convincing explanation of 
the massive and open election fraud in spin dictatorships.

Chapter 6 (‘Global Pillage’) deals with the relations of the spin dictators 
with the world, and it starts with a story about the global reach of one 
fear dictator that could be labelled as a forerunner of the spin dictators – 
Yugoslavia’s Josip Broz, known to many as Tito. Although by a substantial 
number of traits a fear dictator, with political repression against any political 
opposition,8 he was a half-breed: an international celebrity, letting people 
freely leave the country and travel abroad, letting international press 
come in, everything save political pluralism and undermining of his cult of 
personality. And he was enormously popular. The reader finds some seeds 
for the spin dictators in Tito’s political manners.9

The classical fear dictators were afraid of anything that was not within 
their realms and their control, hence isolation was key. The new breed of 
dictators is quite distinctive in this respect: they embrace international 
travel, in and out of their countries. They do not block international media. 
‘Spin dictators treat foreign media much as they do domestic publications. 

8	 Although the repression in the first years of his rule, even after breaking with 
Stalin, was substantial, with Gulags on the seaside, after some time the repression 
in Tito’s Yugoslavia become a bit softer. After expelling one of his arch-rivals 
within the Yugoslav Communist Party and the political head of the secret police, 
Aleksandar Ranković in 1966, Tito just retired Ranković and left him alone with 
all pensioner’s remunerations and People Hero’s honours in his villa located in a 
posh area of Belgrade. As pointed out by Kershaw (2022), that would not have been 
possible in the case of Stalin and his party cleansing, especially considering that the 
main (political) culprit was the head of the secret police.
9	 These manners have nothing to do with the catastrophic failure of his political 
projects – federal Yugoslavia and the ‘brotherhood and unity’ of Yugoslav ethnic 
groups. Both collapsed with massive violence and long causality list just ten years 
after Tito’s death, because there were ill-founded, and political liberalisation just 
disclosed how shallow the foundations of these projects were.
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They usually tolerate those that appeal only to the intellectual fringe’ 
(p. 146). Furthermore, they have foreign assistants, most of them from 
democratic countries. According to the authors, spin dictators collect foreign 
endorsements for their political accomplishments (whatever they may be) 
and display them proudly to their citizens. Another way to show the world’s 
respect is by hosting summits. Vladimir Putin ‘spent almost $400 million 
chairing the 2006 G8 meeting in St. Petersburg’ (p. 148). It is also helpful 
for spin dictators to get public endorsement from internationally recognised 
experts, for example, Nobel Prize winners in economics, like Finn Kydland 
and Robert Mundell, acknowledging in 2010 the wisdom of the economic 
policy of Kazakhstan’s Nursultan Nazarbayev. Endorsement from celebrities 
is also relevant, so spin dictators skilfully cultivate and harvest such 
relationships. It was Marilyn Monroe that attended the birthday party of JFK, 
then US President, on 19 May 1962, but it was Hilary Swank who attended a 
ceremony to mark the 35th birthday of Vladimir Putin’s Chechen henchman 
Ramzan Kadyrov in Grozny, on 5 October 2011 – ‘Happy Birthday to you, Mr. 
Henchmen!’.

Foreign election observers are obligatory for spin dictators, but they may 
be misled by sophisticated deception. Even more sophisticated is the creation 
of international groups of observers, usually with some official-sounding 
names and international membership, but effectively PR activist groups for 
spin dictators. And dissidents are arrested abroad for ‘non-political’ offences, 
naturally on trump-up charges. The obvious abuse of Interpol ‘Red Notice’ 
has been recurrent in the past several decades. According to the authors, 
spin dictators participate in Western institutions in order to extract benefits, 
exploiting the design flaws and weaknesses of these bodies. They trade 
with Western countries while denouncing them. ‘They recruit networks of 
corrupt partners in the West, simultaneously pursuing concrete goals and 
eroding Western cohesion’ (p. 152).

Spin dictators shape not only domestic but also global opinion. Most of 
them are aware that Western political elites would like to remove them. But 
leaders in democracies are dependent on their citizens and their opinions, 
so it is prudent to invest resources in shaping that opinion. ‘A second option, 
almost as effective, is to turn Western publics against their own governing 
elites – in particular, those tempted by foreign military action. That means 
supporting anti-elite movements. Russia’s Putin has become the guardian 
angel of right-wing populists across Europe, providing moral and sometimes 
financial support’ (p. 157). Own global TV channels sending a global message 
and competing with the likes of the BBC and CNN, and modelled after them, 
such as RT (formerly Russia Today) cannot harm this endeavour. Consultants 
also come from the West: for example, Kazakhstan’s president Nazarbayev 
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hired former British Prime Minister Tony Blair to advise him on handling 
the press. Spin dictators are not isolated at all, and democratic countries – or 
rather individuals from political and not only political elites from them – are 
to be credited for that lack of isolation. Job very well done!

Part II of the book (‘Why It’s Happening and What to Do About It’) 
compresses into only two chapters the answers to two crucial issues: the 
origin of the spin dictators’ phenomenon and the policies towards them that 
should be applied. This is a strange disbalance between the phenomenology 
of spin dictatorships in the (much bigger) first part of the book, on the one 
side, and its understanding (its origins) and recommended actions, on the 
other. It is as if the authors’ priority is to demonstrate that spin dictators 
really exist and that should be no second thoughts about their advent. 
After they did that job, the reader expects at the least the same effort in the 
explanation of the origin and recommendation of policies. Alas, the effort is 
reduced to two chapters only.

Chapter 7 (‘The Modernization Cocktail’) deals with the question of the 
origin of spin dictators: what triggered the shift in the forms of autocracy? 
According to the authors, the answer lies in a cocktail of interconnected forces 
related to economic and social modernisation, combined with globalization. 
They call this the ‘modernization cocktail’. It makes life harder for violent 
dictatorships and nudges some of them into democracy. But others find ways 
to adapt and survive, substituting deception and manipulation for terror. 
‘The modernization cocktail has three ingredients: the shift from industrial 
to postindustrial society, the globalization of economies and information, 
and the rise of a liberal international order. The end of the Cold War – itself 
partly a result of these forces – catalyzed the process’ (p. 170).

The cocktail, according to the authors, works both within countries and 
at the international level. The first segment of the cocktail is a shift to post-
industrial society. This shift to service industries is indisputable, but its 
pace and the achieved level differ greatly from nation to nation – there is a 
general shift, but countries are affected in vastly different ways. Furthermore, 
the authors’ claim that the growing service sector demanded ever more 
creativity is a bit puzzling, because many service industries are based on 
low-skill labour with repetitive tasks, and it is manufacturing industries 
that record more technological progress and innovation than services. The 
authors claim that once progress required imagination, Stalin-style coercion 
no longer worked. ‘You could not order people to have ideas’ (p. 173). Be 
that as it may, there was much more innovation in Stalin’s Russia than in 
Putin’s. After all, in the time of Stalin’s somewhat softer (but still first-rate 
fear dictators) successors, Russia (Soviet Union) led in the Space Race, hence 
achieving unprecedented success in aerospace, a rather innovative industry. 
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Furthermore, the authors claim that the shift towards services creates a need 
for a highly educated workforce, which is not suitable for fear dictatorship. 
They suggest that a college-educated, politically savvy segment of society 
sees through the dictator’s lies and opposes him. But the authors emphasise 
that a skilled spin dictator’s manipulations secure him support among the 
general, not-so-well-educated public.

Nonetheless, throughout the book the authors also point out the 
exceptionally large share of college-educated people in the population of the 
Soviet Union – neither a service industry country, nor a spin, but rather a 
fear dictatorship. Furthermore, a high share of educated people in Russia 
goes well with one of the most remarkable and dangerous spin dictatorships 
(although it is only spin one these days) in the world. Yes, social values have 
changed – a point well taken by the author – as they have been changing 
throughout the history of human civilisation, but again it is difficult to 
see the link between the social values change and service industries. New 
information technologies indeed make it more likely for opponents of the 
regime to establish links among themself and more difficult for dictators to 
isolate them, but it is difficult for the reader to associate this change with 
the advent of post-industrial society. In short, the first component of the 
modernisation cocktail as the explanation for the advent of spin dictatorships 
is not convincing.

The second element in the modernisation cocktail, according to the 
authors, is the economic and informational globalisation. This reasoning 
is rather intuitive, and it is hard to deny both globalisations. Nonetheless, 
the authors did not provide the basic theory, i.e. the theoretical hypothesis 
on the causality link from globalisation to spin dictatorships; rather they 
deliver only a single case as anecdotal evidence – the transformation of the 
regime of the former Mexican president ‘Salinas’s regime, already halfway 
from fear to spin dictatorship, was pushed into a low-violence strategy. 
What made the difference was the combination of Internet communications, 
global news media, and financial vulnerability produced by the country’s 
rapid integration into global capital markets’ (p. 183). Well, if single country 
cases are counted (obvious par pro toto reasoning error) it did not work in 
the case of China, the reader concludes. The authors do not provide insights 
on in which conditions and for what reasons globalisation works for spin 
dictatorships and in which it does not.

According to the authors, the third ingredient of the modernisation 
cocktail is the rise of the liberal international order. ‘An important driver 
of this was the emergence of a global movement for human rights. From 
around the world, small groups of educated professionals with progressive 
values and often legal training linked up in the late twentieth century into a 
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network of liberal NGOs’ (p. 183). Besides public opinion and law, according 
to the authors, international business has also been influenced by human 
rights activism. For dictators, all this has made overt repression riskier. 
Brutal violence might discourage investors. Violence and undemocratic 
behaviour tend to be costlier than before, especially when compared to 
the Cold War era, for dictators who were ‘on the right side’. The insight is 
true, but it is rather trivial. What is missing is an explanation of why this 
cocktail ingredient, as well as the whole cocktail, works in diverse ways in 
different situations. In some cases, the cocktail turned fear dictatorships into 
democracies, in other cases into spin dictatorships, and in some other cases, 
there has been no change at all. The reader does not know why, because 
there is no information whatsoever about the preconditions for each of these 
outcomes. The authors provide no theory, no theoretical model, no matter 
how unsophisticated, that would offer information about the causalities 
and mechanism of change, and which could predict the change of political 
institutions, depending on the identified factors. The reader concludes 
that it is basically guesswork, more or less informed.10 That is hardly an 
accomplishment for academic literature.

Chapter 8 title (‘The Future of Spin’) is somewhat misleading because the 
most important part of this chapter is about policy recommendations to the 
liberal West regarding spin dictators. It starts with the insight that ‘[t]oday’s 
nativist populism – in both West and East – unites the economic resentment 
and obsolescent values of those hurt by the postindustrial transition’ (p. 
205). So the reader concludes that this can be the wind in the sails of spin 
dictators. Also, the authors identify the main weakness of spin dictators. 
‘Focused on personal power and self-interest, today’s dictators have trouble 
forming solid alliances. Stalin forged a stable bloc based on shared ideology. 
Current autocrats can collaborate with each other on specific projects. But 
their loyalties realign as new opportunities emerge’ (p. 206). The crucial 
question is, at least for the reader, how that weakness should be exploited.

10	 The theoretical contribution (Acemoglu, Robinson 2006) proved quite a 
developed theoretical model regarding causalities regarding the outcomes of 
political institutions, which predicts the conditions under which dictatorship will 
turn into a democracy. The authors mention this contribution only in one sentence 
in a footnote, not related to the origins of the spin dictatorships, but in the debate 
about whether an increase in income is favourable to the advent of democracy. The 
authors subscribe to the thesis of the favourable effect of an increase in income 
on democracy (Treisman 2020), contrary to the empirical findings (Acemoglu 
et al. 2008). There is empirical evidence, though, about the favourable effects of 
democracy on economic growth and income (Acemoglu et al. 2019).
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Before stepping on the ground of recommendations, the authors describe 
Western international policy since the end of the Cold War. There has been, 
according to the authors, some version of George Kennan’s containment 
policies, but the containment was not so tight as during the Cold War. 
Development assistance and (economic and political integration) to spur 
modernisation as the way out of dictatorship was praised by the authors, 
who just a few pages before referred to modernisation as the cause of spin 
dictators as an evolutionary process from fear dictators. Furthermore, the 
authors claim that Western leaders did not foresee how integration would 
affect their societies. ‘Greater integration made the East more like the West. It 
also made the West more like the East’ (p. 209). Be that as it may, the reader 
wonders what it has to do with spin dictators and the recommendations of 
policies towards them.

For the authors, integration should continue. ‘But the West needs to devise 
a smarter version of integration. What would that look like? We suggest an 
approach of adversarial engagement. The West must continue to engage. 
But it should not expect integration to automatically disempower dictators 
and render them cooperative. Rather, the West should use the leverage of 
an interconnected world to defend its interests and nudge dictatorships 
toward free government. The catch is that dictatorships will be doing the 
same in reverse’ (p. 210). The reader is hardly any wiser for such a policy 
recommendation.

Nonetheless, there are a few specific recommendations – principles of 
engagement, according to the authors. The first is to be more watchful. In the 
past thirty years, spin dictators have slipped under the radar by imitating 
democracy. The second principle is to welcome modernisation, as they point 
out, even in our adversaries. The reader would perhaps add – especially 
in them. ‘So, although economic sanctions may be necessary at times, they 
should be targeted and narrow, aimed at individuals and firms. They should 
not seek to prevent modernization or isolate whole countries from world 
markets’ (p. 211). Two short comments on these insights. First, necessary 
for what? For imposing democracy? Either you guys will make your country 
democratic, or we will impose sanctions on you.11 Consider yourself fortunate 
not to be bombed! Second, targeted sanctions are completely ineffective 
(Demarais, 2022). It is the suffering of the people that creates incentives for 
the political elite to comply with a given request from the West.

11	 This is exactly the content of the 1992 US Cuban Democracy Act, which 
stipulates that the comprehensive sanctions will be waived only if democratic 
political institutions are introduced and effectively implemented in Cuba. 



B. Begović (str. 376–393)

390	 Anali PFB 2/2023Anali PFB 2/2023

A third principle is to ‘put our own house in order. Spin dictatorships 
exploit the vulnerabilities of democracies and try to create new ones’ (p. 
212). The first recommendation is that ‘[a]nti-trust has to be nimble and 
attentive to global political factors as well as market conditions’ (p. 212). 
Poor antitrust: it is supposed to deal not only with Facebook and Google 
but also with all the other evils of the modern world. That is too much even 
for Lina Kahn, the over-aspiring, arrogant and too-ambitious head of the 
Federal Trade Commission. Senator John Sherman, whose bill became the 
first antitrust statute in the world in 1890, must be turning in his grave.

‘Most important of all, the West needs to put its political house in order, 
repairing government institutions and restoring confidence in them’ (p. 
213). Finally, a sensible recommendation. Nonetheless, it is easier said than 
done, with the genie of populism released from the lamp, with Donald Trump 
being a serious candidate for the US 2024 presidential elections, and with 
excellence being forgotten as a virtue of the Western political elite. It seems 
that this crucial principle, establishing the West as a role model from the 
high moral grounds, will hardly be achievable in due course. Nonetheless, it 
is good to always keep this principle in mind.

The fourth orienting principle is to defend and reform the institutions of 
the liberal world order. An example is given: ‘NATO must also change from a 
body focused almost entirely on military threats – although those remain – 
to one defending against the full spectrum of attacks today’s dictators favor. 
Article 5 of the North Atlantic Treaty could be amended or interpreted to 
include collective defense against cyber-interference in the elections of any 
member country’ (p. 215). The reader can imagine what kind of a mess the 
implementation of this recommendation would create. How about something 
simpler? Perhaps NATO should stop violating its own charter as it did with 
the military action against FR Yugoslavia in 1999. That would increase its 
credibility in the alliance’s purely defensive military tasks.

The fifth and final principle recommended by the authors is rather 
surprising: ‘support democracy democratically’. Is it really necessary to spell 
this out? The reader prima facie assumes that it goes without saying. But 
then, with a long history of Western nation-building and democracy-imposing 
programs, it is evident that this recommendation is actually desperately 
needed. Many decision-makers from the Western political elite disregard 
that democracy building is a bottom-up process, with disenfranchised groups 
boldly fighting for their own rights and that it is inevitably an indigenous 
political endeavour. No one brought democracy to the West. Acquiring it was 
a slow and painful process. That is the reason why democracy is so viable in 
the West. This is also the reason for the hasty Western retreat from Kabul 
in 2021, leaving the country to the Taliban. Afghanistan is simply not ripe 
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for democracy and universal human rights in this decade – perhaps in this 
century or more. One way or the other, it is for the Afghans to make their 
decision when actually the country is ripe for it. With deeds, not words. And 
there is extraordinarily little the West can do about it. Perhaps to ‘support 
democracy democratically’.

The concluding chapter of the book is written in accordance with the 
modern liberal internationalism dictum of intervention, by any means 
available, in every case when democracy does not exist. Perhaps this is a 
reminiscence of Woodrow Wilson’s old thesis in the aftermath of the Great 
War that democracy brings peace to the world. There are two problems 
with this approach – bringing democracy for the sake of peace. The first 
one is, as pointed out in the previous paragraph, building democracy is a 
bottom-up process and it depends on indigenous political players, not the 
Western political elite’s thinking. The second problem is that, as the authors 
themselves point out, spin dictators do not go to war and modern wars are 
between democracies and old-style dictatorships. Accordingly, turning spin 
dictatorship into a democracy would not make the world a safer place.

The book is written in a clear and understandable style, focusing only on 
the main points (although with substantial references for anyone interested 
in more details, as the book is based on many academic contributions), with 
numerous examples and anecdotal evidence, making it a joyful ride. It is a 
very readable piece and there is no need for any prerequisite knowledge, 
save general education, to follow the insight and arguments of the authors. 
The reader does not have to be a specialist in spin dictators, whatever a 
specialist in that area may be.

There is a ‘checking the evidence’ section in every chapter, providing 
some empirical support for the theses disclosed in the chapter. However, 
checking the evidence section is strangely missing from the last two and the 
most important chapters, or at least should be the most important chapter: 
the one about the origins of spin dictatorships and the other about policies 
towards them. It speaks for itself. Furthermore, the book is not very well 
edited, so some of the insights are unnecessarily repeated throughout the 
book and the authors contradict themselves from time to time. In addition to 
contradictions already mentioned in this review, in one section of the book 
they refer to modern centrally controlled mass media as a crucial source of 
information, in the other they stress decentralised social media that cannot 
be controlled as such a source.

After finishing the book, the reader wonders whether ‘spin dictators’ is 
actually the most precise term. For years, the very notion of a dictator has 
intrinsically been linked to wholesale oppression and terror. So one could 
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even conclude that ‘spin dictator’ is an oxymoron. Of course, it is about 
autocrats, but not every autocrat is necessarily a dictator.12 Nonetheless, 
this debate seems like splitting hairs. The authors obviously selected the 
term spin dictators rather than spin autocrats because the former is more 
colourful and captivating for the reader. Some criminal law scholars argued 
that the title of the perhaps most popular Dostoevsky novel is not precise 
and that from the standpoint of criminal law doctrine – it should be Violation 
of the Penal Code and Sanction. The entire world is grateful that Fyodor 
Mikhailovich did not consult these legal theorists before submitting the 
manuscript to the publisher, so fortunately for the readers, he selected the 
title Crime and Punishment. This is not to say that this book will accomplish 
similar fame, not even close to it, but the title should not be a problem for 
any well-meaning reader – spin dictator is an appropriate term.

A question for the end of the review: Can this book be harmful? After all, 
with its clear style and with a lot of substance, this is effectively a textbook, 
almost a manual, if not for spin dictators, then for spin dictators’ candidates. 
Obviously, this was not the intention of the authors, but there are so many 
tricks of the trade explained in detail in the book, as they have immersed deep 
in the tradecraft of the spin dictators. It seems that this fear of producing 
a freedom harmful manual is not well founded, because spin dictators 
hardly read books, although some of them publicly, without providing 
evidence, for PR purposes, claim so. They read reports on the surveys of 
public opinion, focus group reports and, of course, detailed accounts from 
their secret security apparatus about the activities of the political opponents 
and the mood of the masses. They rely on personal contacts with their 
peers for a private exchange of experience. Furthermore, they innovate and 
adjust to new situations. In that process, they have immense support of the 
services of extremely well-paid (whatever the source of that remuneration 
is) professionals: former senior officials from Western counties, including 
former prime ministers, talented political consultants, imaginative public 
opinion experts, knowledgeable spin doctors, all the exceptional people who 
know what they are doing and why they are doing it. And the list of those 
who are ready to step in for a hefty remuneration is long. Awfully long! Spin 
dictators, incumbent or future, just do not need to read a book like this one. 
Nonetheless, the book should be a rather reasonable choice for those who 
would only like to acquire the skills of spotting a dictatorship when it is 
dressed in a democratic new suit.

12	 In their academic article about the topic, the authors use the term ‘autocrat’ 
(Guriev, Treisman 2019). 
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/VARIA

UPUTSTVO ZA AUTORE

Anali Pravnog fakulteta u Beogradu objavljuju tekstove na srpskom i 
engleskom jeziku.

U Analima se objavljuju naučni članci, kritičke analize, komentari sudskih 
odluka, prilozi iz međunarodnog naučnog života i prikazi. Prihvataju se 
isključivo analitički, a ne deskriptivni prikazi naučnih i stručnih knjiga.

Predajom teksta, autor izjavljuje da tekst nije ni objavljen ni prihvaćen za 
objavljivanje te da neće biti predat za objavljivanje bilo kom drugom mediju. 
Autor takođe izjavljuje da je nosilac autorskog prava, da je obavešten o 
pravima trećih lica i da je ispunio zahteve koji proizlaze iz tih prava.

Prijem svih tekstova biće potvrđen elektronskom poštom. Redakcija će 
razmotriti podobnost svih radova da budu podvrgnuti postupku recenziranja. 
Podobni tekstovi šalju se na dvostruku anonimnu recenziju.

Informacije o uredničkoj politici Anala Pravnog fakulteta u Beogradu 
videti na: https://anali.rs/eticki-kodeks/.

Ako želite da predate svoj rad Analima Pravnog fakulteta u Beogradu, 
molimo vas da pratite sledeća uputstva.

Ako predajete rad na engleskom jeziku, molimo vas da pratite posebno 
uputstvo koje je dostupno na: https://anali.rs/uputstvo-za-autore/?lang=en.

Rukopis treba da bude uređen na sledeći način:

1.	 naslovna strana,

2.	 apstrakt i ključne reči,

https://anali.rs/eticki-kodeks/
https://anali.rs/uputstvo-za-autore/?lang=en
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3.	 rukopis i spisak literature,

4.	 dodaci, tabele i slike.

1. NASLOVNA STRANA

Naslovna strana rukopisa treba da sadrži sledeće podatke:

‒	 naslov teksta,

‒	 ime, prezime, godinu rođenja i afilijaciju svih autora,

‒	 punu adresu za korespondenciju i adresu elektronske pošte.

Ako je tekst koautorski, molimo vas da dostavite tražene podatke za 
svakog autora.

2. APSTRAKT I KLJUČNE REČI

Tekstu prethodi apstrakt koji je strogo ograničen na 150 reči. Apstrakt ne 
sme da sadrži neodređene skraćenice ili reference.

Molimo vas da navedete pet ključnih reči koje su prikladne za indeksiranje.

Radovi na srpskom jeziku treba da sadrže apstrakt i ključne reči i na 
srpskom i na engleskom jeziku. U tom slučaju, apstrakt i ključne reči na 
engleskom jeziku treba da se nalaze iza spiska literature.

3. RUKOPIS I SPISAK LITERATURE

Zbog anonimnog recenziranja, imena autora i njihove institucionalne 
pripadnosti ne treba navoditi na stranicama rukopisa.

Tekstovi moraju da budu napisani u sledećem formatu:

‒	 veličina stranice: A4,

‒	 margine: 2,5 cm,

‒	 font: Times New Roman,

‒	 razmak između redova u glavnom tekstu: 1,5,

‒	 razmak između redova u fusnotama: Easy,

‒	 veličina slova u glavnom tekstu: 12 pt,
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‒	 veličina slova u fusnotama: 10 pt,

‒	 numeracija stranica: arapski broj u donjem desnom uglu stranice.

Druge autore treba navoditi po imenu i prezimenu kada se prvi put 
pominju (Petar Petrović), a zatim samo po prezimenu (Petrović). Ne treba 
navoditi „profesor“, „dr“, „g.“ niti bilo kakve titule.

Sve slike i tabele moraju da budu pomenute u tekstu, prema redosledu po 
kojem se pojavljuju.

Sve akronime treba objasniti prilikom prvog korišćenja, a zatim se navode 
velikim slovima.

Evropska unija – EU,

The United Nations Commission on International Trade Law – UNCITRAL

Brojevi od jedan do devet pišu se slovima, veći brojevi pišu se ciframa. 
Datumi se pišu na sledeći način: 1. januar 2012; 2011–2012; tridesetih 
godina 20. veka.

Fusnote se koriste za objašnjenja, a ne za navođenje literature. Prosto 
navođenje mora da bude u glavnom tekstu, sa izuzetkom zakona i sudskih 
odluka.

Podnaslove treba pisati na sledeći način:

1. VELIKA SLOVA

1.1. Prvo slovo veliko

1.1.1. Prvo slovo veliko kurziv

Citiranje

Svi citati, u tekstu i fusnotama, treba da budu napisani u sledećem 
formatu: (autor/godina/broj strane ili više strana).

Domaća imena koja se pominju u rečenici ne treba ponavljati u zagradama:

‒	 Prema Miloševiću (2014, 224–234)...

‒	 Rimski pravnici su poznavali različite klasifikacije stvari (Milošević 
2014, 224–234)

Strana imena koja se pominju u rečenici treba da budu transkribovana, 
a u zagradama ih treba ponoviti i ostaviti u originalu. U spisku literature 
strana imena se ne transkribuju:
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–	 Prema Kociolu (Koziol 1997, 73–87)...

–	 O tome je opsežno pisao Kociol (Koziol 1997, 73–87).

–	 Koziol, Helmut. 1997. Österreichisches Haftpflichtrecht, Band I: 
Allgemeiner Teil. Wien: Manzsche Verlags– und Universitätsbuch
handlung.

Poželjno je da u citatima u tekstu bude naveden podatak o broju strane na 
kojoj se nalazi deo dela koje se citira.

Isto tako i / Isto / Kao i Konstantinović (1969, 125–127);

Prema Bartoš (1959, 89 fn. 100) – tamo gde je fusnota 100 na 89. strani;

Kao što je predložio Bartoš (1959, 88 i fn. 98) – tamo gde fusnota 98 nije 
na 88. strani.

Pre broja strane ne treba stavljati oznaku „str.“, „p.“, „f.“ ili slično.

Izuzetno, tamo gde je to prikladno, autori mogu da koriste citate u tekstu 
bez navođenja broja strane dela koja se citira. U tom slučaju autori mogu, 
ali ne moraju da koriste neku od naznaka kao što su: videti, posebno videti, 
videti na primer i dr.

(videti, na primer, Bartoš 1959; Simović 1972)

(videti posebno Bakić 1959)

(Stanković, Orlić 2014)

Jedan autor

Citat u tekstu (T): Kao i Ilaj (Ely 1980, broj strane), tvrdimo da...

Navođenje u spisku literature (L): Ely, John Hart. 1980. Democracy and 
Distrust: A Theory of Judicial Review. Cambridge, Mass.: Harvard University 
Press.

T: Isto kao i Avramović (2008, broj strane), tvrdimo da...

L: Avramović, Sima. 2008. Rhetorike techne – veština besedništva i javni 
nastup. Beograd: Službeni glasnik – Pravni fakultet Univerziteta u Beogradu.

T: Vasiljević (2007, broj strane),

L: Vasiljević, Mirko. 2007. Korporativno upravljanje: pravni aspekti. 
Beograd: Pravni fakultet Univerziteta u Beogradu.
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Dva autora

T: Kao što je ukazano (Daniels, Martin 1995, broj strane),

L: Daniels, Stephen, Joanne Martin. 1995. Civil Injuries and the Politics of 
Reform. Evanston, Ill.: Northwestern University Press.

T: Kao što je pokazano (Stanković, Orlić 2014, broj strane),

L: Stanković, Obren, Miodrag Orlić. 2014. Stvarno pravo. Beograd: Nomos.

Tri autora

T: Kao što su predložili Sesil, Lind i Bermant (Cecil, Lind, Bermant 1987, 
broj strane),

L: Cecil, Joe S., E. Allan Lind, Gordon Bermant. 1987. Jury Service in Lengthy 
Civil Trials. Washington, D.C.: Federal Judicial Center.

Više od tri autora

T: Prema istraživanju koje je sproveo Tarner sa saradnicima (Turner et al. 
2002, broj strane),

L: Turner, Charles F., Susan M. Rogers, Heather G. Miller, William C. Miller, 
James N. Gribble, James R. Chromy, Peter A. Leone, Phillip C. Cooley, Thomas 
C. Quinn, Jonathan M. Zenilman. 2002. Untreated Gonococcal and Chlamydial 
Infection in a Probability Sample of Adults. Journal of the American Medical 
Association 287: 726–733.

T: Pojedini autori smatraju (Varadi et al. 2012, broj strane)...

L: Varadi, Tibor, Bernadet Bordaš, Gašo Knežević, Vladimir Pavić. 
2012. Međunarodno privatno pravo. 14. izdanje. Beograd: Pravni fakultet 
Univerziteta u Beogradu.

Institucija kao autor

T: (U.S. Department of Justice 1992, broj strane)

L: U.S. Department of Justice. Office of Justice Programs. Bureau of Justice 
Statistics. 1992. Civil Justice Survey of State Courts. Washington, D.C.: U.S. 
Government Printing Office.
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T: (Zavod za intelektualnu svojinu Republike Srbije 2015, broj strane)

L: Zavod za intelektualnu svojinu Republike Srbije. 2015. 95 godina zaštite 
intelektualne svojine u Srbiji. Beograd: Colorgraphx.

Delo bez autora

T: (Journal of the Assembly 1822, broj strane)

L: Journal of the Assembly of the State of New York at Their Forty-Fifth 
Session, Begun and Held at the Capitol, in the City of Albany, the First Day of 
January, 1822. 1822. Albany: Cantine & Leake.

Citiranje više dela istog autora

Klermont i Ajzenberg smatraju (Clermont, Eisenberg 1992, broj strane; 
1998, broj strane)...

Basta ističe (2001, broj strane; 2003, broj strane)...

Citiranje više dela istog autora iz iste godine

T: (White 1991a, page)

L: White, James A. 1991a. Shareholder-Rights Movement Sways a Number 
of Big Companies. Wall Street Journal. April 4.

Istovremeno citiranje više autora i dela

(Grogger 1991, broj strane; Witte 1980, broj strane; Levitt 1997, broj 
strane)

(Popović 2017, broj strane; Labus 2014, broj strane; Vasiljević 2013, broj 
strane)

Poglavlje u knjizi

T: Holms (Holmes 1988, broj strane) tvrdi...

L: Holmes, Stephen. 1988. Precommitment and the Paradox of Democracy. 
195–240. Constitutionalism and Democracy, ed. John Elster, Rune Slagstad. 
Cambridge: Cambridge University Press.
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Poglavlje u delu koje je izdato u više tomova

T: Švarc i Sajks (Schwartz, Sykes 1998, broj strane) tvrde suprotno.

L: Schwartz, Warren F., Alan O. Sykes. 1998. Most-Favoured-Nation 
Obligations in International Trade. 660–664. The New Palgrave Dictionary of 
Economics and the Law, Vol. II, ed. Peter Newman. London: MacMillan.

Knjiga sa više izdanja

T: Koristeći Grinov metod (Greene 1997), napravili smo model koji...

L: Greene, William H. 1997. Econometric Analysis. 3. ed. Upper Saddle 
River, N.J.: Prentice Hall.

T: (Popović 2018, broj strane), R: Popović, Dejan. 2018. Poresko pravo. 16. 
izdanje. Beograd: Pravni fakultet Univerziteta u Beogradu.

Navođenje broja izdanja nije obavezno.

Ponovno izdanje – reprint

T: (Angell, Ames [1832] 1972, 24)

L: Angell, Joseph Kinniaut, Samuel Ames. [1832] 1972. A Treatise on the 
Law of Private Corporations Aggregate. Reprint, New York: Arno Press.

Članak

U spisku literature navode se: prezime i ime autora, broj i godina 
objavljivanja sveske, naziv članka, naziv časopisa, godina izlaženja časopisa, 
stranice. Pri navođenju inostranih časopisa koji ne numerišu sveske taj 
podatak se izostavlja.

T: Taj model koristio je Levin sa saradnicima (Levine et al. 1999, broj 
strane)

L: Levine, Phillip B., Douglas Staiger, Thomas J. Kane, David J. Zimmerman. 
1999. Roe v. Wade and American Fertility. American Journal of Public Health 
89: 199–203.

T: Na to je ukazao Vasiljević (2018, broj strane)
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L: Vasiljević, Mirko. 2/2018. Arbitražni ugovor i interkompanijskopravni 
sporovi. Anali Pravnog fakulteta u Beogradu 66: 7–46.

T: Orlić ističe uticaj uporednog prava na sadržinu Skice (Orlić 2010, 815–
819).

L: Orlić, Miodrag. 10/2010. Subjektivna deliktna odgovornost u srpskom 
pravu. Pravni život 59: 809–840.

Citiranje celog broja časopisa

T: Tome je posvećena jedna sveska časopisa Texas Law Review (1994).

L: Texas Law Review. 1993–1994. Symposium: Law of Bad Faith in Contracts 
and Insurance, special edition 72: 1203–1702.

T: Osiguranje od građanske odgovornosti podrobno je analizirano u 
časopisu Anali Pravnog fakulteta u Beogradu (1982).

L: Anali Pravnog fakulteta u Beogradu. 6/1982. Savetovanje: Neka aktuelna 
pitanja osiguranja od građanske odgovornosti, 30: 939–1288.

Komentari

T: Smit (Smith 1983, broj strane) tvrdi...

L: Smith, John. 1983. Article 175. Unjust Enrichment. 195–240. Commentary 
to the Law on Obligations, ed. Jane Foster. Cambridge: Cambridge University 
Press.

T: Prema Šmalenbahy (Schmalenbach 2018, broj strane), jasno je da...

L: Schmalenbach, Kirsten. 2018. Article 2. Use of Terms. 29-L: Tomić, 
Janko, Saša Pavlović. 2018. Uporednopravna analiza propisa u oblasti radnog 
prava. Radni dokument br. 7676. Institut za uporedno pravo, Beograd.

T: (Glaeser, Sacerdote 2000)

L: Glaeser, Edward L., Bruce Sacerdote. 2000. The Determinants of 
Punishment: Deterrence, Incapacitation and Vengeance. Working Paper No. 
7676. National Bureau of Economic Research, Cambridge, Mass.
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Lična korespondencija/komunikacija

T: Kao što tvrdi Damnjanović (2017),

L: Damnjanović, Vićentije. 2017. Pismo autoru, 15. januar.

T: (Welch 1998)

L: Welch, Thomas. 1998. Letter to author, 15 January.

Stabilni internet protokol (URL)

T: Prema Zavodu za intelektualnu svojinu Republike Srbije (2018),

L: Zavod za intelektualnu svojinu Republike Srbije. 2018. Godišnji izveštaj 
o radu za 2017. godinu. http://www.zis.gov.rs/o-zavodu/godisnji-izvestaji.50.
html, poslednji pristup 28. marta 2018.

T: According to the Intellectual Property Office (2018)

L: R.S. Intellectual Property Office. 2018. Annual Report for 2017. http://
www.zis.gov.rs/about-us/annual-report.106.html, last visited 28 February 
2019.

U štampi

T: (Bogdanović 2019, broj strane)

L: Bogdanović, Luka. 2019. Ekonomske posledice ugovaranja klauzule 
najpovlašćenije nacije u bilateralnim investicionim sporazumima. Nomos, 
tom 11, u štampi.

T: (Spier 2003, broj strane)

L: Spier, Kathryn E. 2003. The Use of Most-Favored-Nations Clauses in 
Settlement of Litigation. RAND Journal of Economics, vol. 34, in press.

Prihvaćeno za objavljivanje

T: U jednom istraživanju (Petrović, prihvaćeno za objavljivanje) posebno 
se ističe značaj prava manjinskih akcionara za funkcionisanje akcionarskog 
društva.

http://www.zis.gov.rs/o-zavodu/godisnji-izvestaji.50.html
http://www.zis.gov.rs/o-zavodu/godisnji-izvestaji.50.html
http://www.zis.gov.rs/about-us/annual-report.106.html
http://www.zis.gov.rs/about-us/annual-report.106.html
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L: Petrović, Marko. Prihvaćeno za objavljivanje. Prava manjinskih akcionara 
u kontekstu funkcionisanja skupštine akcionarskog društva. Pravni život.

T: Jedna studija (Joyce, prihvaćeno za objavljivanje) odnosi se na 
Kolumbijski distrikt.

L: Joyce, Ted. Forthcoming. Did Legalized Abortion Lower Crime? Journal 
of Human Resources.

Sudska praksa

F(usnote): Vrhovni sud Srbije, Rev. 1354/06, 6. 9. 2006, Paragraf 
Lex; Vrhovni sud Srbije, Rev. 2331/96, 3. 7. 1996, Bilten sudske prakse 
Vrhovnog suda Srbije 4/96, 27; CJEU, case C-20/12, Giersch and Others, 
ECLI:EU:C:2013:411, para. 16; Opinion of AG Mengozzi to CJEU, case 
C-20/12, Giersch and Others, ECLI:EU:C:2013:411, para. 16.

T: Za reference u tekstu koristiti skraćenice (VSS Rev. 1354/06; CJEU 
C-20/12 ili Giersch and Others; Opinion of AG Mengozzi) konzistentno u 
celom članku.

L: Ne treba navoditi sudsku praksu u spisku korišćene literature.

Zakoni i drugi propisi

F: Zakonik o krivičnom postupku, Službeni glasnik RS 72/2011, 101/2011, 
121/2012, 32/2013, 45/2013 i 55/2014, čl. 2, st. 1, tač. 3; Regulation (EU) 
No. 1052/2013 establishing the European Border Surveillance System 
(Eurosur), OJ L 295 of 6/11/2013, Art. 2 (3); Directive 2013/32/EU on 
common procedures for granting and withdrawing international protection 
(recast), OJ L 180 of 29/6/2013, 60, Art 6 (3).

T: Za reference u tekstu koristiti skraćenice (ZKP ili ZKP RS; Regulation 
No. 1052/2013; Directive 2013/32) konzistentno u celom članku.

L: Ne treba navoditi propise u spisku korišćene literature.

4. PRILOZI, TABELE I SLIKE

Fusnote u prilozima numerišu se bez prekida kao nastavak na one u 
ostatku teksta.
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Numeracija jednačina, tabela i slika u prilozima počinje sa 1 (jednačina 
A1, tabela A1, slika A1 itd., za prilog A; jednačina B1, tabela B1, slika B1 itd., 
za prilog B).

Na strani može biti samo jedna tabela. Tabela može zauzimati više od 
jedne strane.

Tabele imaju kratke naslove. Dodatna objašnjenja se navode u 
napomenama na dnu tabele.

Treba identifikovati sve količine, jedinice mere i skraćenice za sve unose 
u tabeli.

Izvori se navode u celini na dnu tabele, bez unakrsnih referenci na fusnote 
ili izvore na drugim mestima u članku.

Slike se prilažu u fajlovima odvojeno od teksta i treba da budu jasno 
obeležene.

Ne treba koristiti senčenje ili boju na grafičkim prikazima. Ako je potrebno 
vizuelno istaći pojedine razlike, molimo vas da koristite šrafiranje i unakrsno 
šrafiranje ili drugo sredstvo označavanja.

Ne treba koristiti okvir za tekst ispod ili oko slike.

Molimo vas da koristite font Times New Roman ako postoji bilo kakvo 
slovo ili tekst na slici. Veličina fonta mora biti najmanje 7.

Grafici ne sadrže bilo kakvu boju.

Naslovi slika su navedeni i na zasebnoj stranici sa dvostrukim proredom 
pod nazivom – Legenda korišćenih slika.

Slike ne mogu biti veće od 10 cm x 18 cm. Da bi se izbeglo da slika 
bude značajno smanjena, objašnjenja pojedinih delova slike treba da budu 
postavljena u okviru slike ili ispod nje.
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