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REVISITING THE HILL OF PNYX: THE PHYSICAL,
RHETORICAL, AND SOCIOCULTURAL CONTEXTS

This paper offers a holistic reconsideration and reexamination of what the
transmitted texts say about the political and rhetorical processes on the hill of
Pnyx in classical Athens. It has three specific aims: (1) to explore existing ancient
literature references to the Pnyx as a physical and constitutional/political
place; (2) to identify and discuss a wide range of aspects of rhetoric in action,
or performance, in a suitable sample of symbouleutic (or political) speeches -
specifically, the three Olynthiacs and the four Philippics of Demosthenes; and
(3) to offer answers to the question about the how physical conditions and
the architectural form of the Pnyx might have affected acoustics and delivery
of speeches, and why the hill was chosen to be the location of the Athenian
Assembly meetings.

Key words: Pnyx. - Assembly. - Political speeches. — Performance. -
Acoustics.
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1. INTRODUCTION

The Pnyx is rightly considered the most important landmark of the
mature phase of Athenian democracy.! Yet, despite intense interdisciplinary
research, many questions remain unanswered. It is also notable that
in classical scholarship references to the Pnyx are mostly concentrated
in studies about its function within the system of Athenian democratic
politics, and its legislative importance as the location of the meetings
of the ecclésia, the Assembly (see Hansen 1991, 128-129 for a succinct
description of the physical construction of the Pnyx in a book that discusses
Athenian democracy; Bicknell 1987, 51-92; Bicknell 1989, 83-100 on
the constitutionalized character of political conventions on the Pnyx). A
prominent exception is H.M. Hansen'’s full-scale study, entitled The Athenian
Ecclesia: A Collection of Articles 1976-1983 (Hansen 1983; also, Hansen
1985, 129-141; Hansen 1986, 143-153). Another striking common feature
of most publications is that they are early (on archaeological evidence,
following the excavations of the 1930s, and the function of the hill as the
meeting place of the Athenian Assembly see Kourouniotes, Thompson 1932,
96ff.; Thompson 1936; and Thompson, Scranton 1943, 299ft.), leaving the
question why there was no up-to-date interest in intriguing cultural aspects
of the hill. Studies are also focused on technical aspects, e.g, how many
Athenians were allowed to gather on the hill, and where and how they were
seated in the auditorium (see Hansen 1976, 130-132; Hansen 1982, 241-
249; and Hansen 1989, 129-153). The most influential, fully-fledged, and
comprehensive study of several aspects of the Pnyx is The Pnyx in the History
of Athens, by Forsén and Stanton. This volume contains chapters, specifically,
on the archaeological construction of the hill, the shape and size of the place
of the Assembly meetings, the date of its construction, and matters that

1 Aristophanes, Knights 42: “We two have a master who's rustic in his bad temper,

a bean-chewer, quick to be irritated — Demos of the Pnyx (4fjuog mukvitng or Afjuog
Ivykitng), a peevish little hard-of-hearing old man”; translation: Sommerstein
1981, 15. The assumption of Sommerstein 1981, 146 that the reference may be to
an individual, as in Wasps 98 (“And, by Zeus, if he sees scribbled on a door anywhere
‘Pyrilampes’ son of Demos is beautiful, he goes on and writes close beside it ‘the
voting-urn’s funnel is beautiful’”; translation: Sommerstein 1983, 13), seems to
be erroneous for two reasons: first, because in the whole of Knights the Orchestra
represents the Pnyx in Athens; and second, because there is a reference to the Pnyx
in relation to Demos, which corroborates the idea that the latter is a reference to the
democratic body of citizens in classical Athens. The combination of two passages
from Aeschines 3, Against Ctesiphon, leaves no doubt that the Pnyx and ecclésia are
used interchangeably: in §35, where a law is cited, specifying the crowning of the
Athenians who contributed to the protection of the city on the site of the Pnyx, and
§32, where it is mentioned that the crowning should take place in the ecclésia.
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underline its religious function in the Athenian polis (see Forsén, Stanton
1996). C. L. Johnstone’s combination of textual investigation and field work
on the acoustics of the Pnyx is also memorable in posing and answering
(regrettably, not invariably in a fully satisfactory way) questions about
the physical context of the Pnyx and the practical restraints this imposed
on political speech-making (including the audibility of vocal delivery; on
acoustics on the Pnyx see Johnstone 1996, 122-127; on performance in the
Assembly see Johnstone 2001, 121-143; Johnstone and Graff 2018, 2-88;
and Bers 2013, 27-40).

This paper has three interrelated aims, as per each of the main sections
it comprises. The first is to explore the references that exist in ancient
literature to the Pnyx as a physical and constitutional /political place; hence,
the search for two specific words, ITvié and ékkAnoia, was carried out, to
compile an annotated compendium of references, which will help readers
to find information and passages relating to the Pnyx. The second aim of
this paper is to provide an analysis of rhetoric in action, i.e., performance,
in a suitable sample of symbouleutic (or political) speeches - specifically,
the three Olynthiacs and the four Philippics of Demosthenes. Beyond the
most obvious aspect of performance, hypocrisis, i.e., vocalics and Kinesics,
two other aspects are considered - first, the means of establishing and
facilitating the communicative relationship between the speaker and the
audience, and, second, éthopoiia and pathos. A comparison between forensic
(court) and symbouleutic (Assembly on the Pnyx) performance is carried
out, with the aim of drawing conclusions about the difference in rhetorical
tactics between the two institutional contexts. The third and final aim of the
paper is to offer some answers to two questions that are still largely under-
researched and unanswered by researchers, exploiting the texts of ancient
(Greco-Roman) literature and applying the knowledge of archaeoacoustics
(a field that adopts theories and research tools from a wide range of
disciplines such as archaeology, audio production, and sensory history). The
first question concerns the physical conditions and architectural form of
the place and how these affected the political and rhetorical mechanisms,
specifically what the acoustics on the hill might have been like and whether
they allowed speeches to be delivered to the whole audience of 6,000
Athenians who could gather on the Pnyx at once, or many times to rotating
audiences. The other question concerns the sociocultural significance of the
Pnyx, which has left the scholarly community wondering why it was chosen
to be the location of the Athenian Assembly meetings.
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2. TEXTUAL REFERENCES TO THE PNYX AND THE ECCLESIA

This section, using The Diorisis Ancient Greek Corpus, a digital collection of
820 ancient Greek texts (from Homer to the early 5th century AD), explores
and presents passages that reference the Pnyx, and discusses both its political
function as the nucleus of Athenian democracy in the 4" century and other
practical issues (e.g., seating and buildings). Particularly examined is the use
of two Greek words (in various cases): [Tvié and ékkAnoia. The references
to the latter, discussed below, are those that strictly refer to the Pnyx as the
meeting place of the Assembly in the 4™ century BC. Surprisingly, there are
only three references to the first term, while there are 104 to the second;
but despite references to the ecclésia evidently being more numerous than
references to the Pnyx, the frequency is still low - the quotient of the number
of references and the total number of words in the corpus of Attic speeches
is ca. 0.05%.

The dearth of references cannot easily be explained; it presumably may be
due to the self-evident character of the information that is conveyed by the
two terms, i.e., every Athenian (and possibly even non-Athenian) knew that
the ecclésia was assembled on the Pnyx. The three references to the Pnyx
are all in Aeschines’ speeches. The only reference to the political function of
the place can be found in 3.34: “You hear, fellow citizens, how the lawgiver
commands that the man who is crowned by the people be proclaimed among
the people, on the Pnyx, at a meeting of the assembly, ‘and nowhere else.”
The mention of the Pnyx in 1.81 has nothing to do with the political function
of the place, but rather concerns topography and residential matters,? while
the mention in 1.82 refers to the reputation of the place. As such, this is
discussed in the third section of this paper, which examines the sociocultural
reasons why the Pnyx was used as the physical setting for the meetings of
the Assembly.?

2 Aeschines 1.81: “The Senate of the Areopagus appeared before the people in

accordance with the resolution that Timarchus had introduced in the matter of
the dwelling-houses on the Pnyx. The member of the Areopagus who spoke was
Autolycus, a man whose life has been good and pious, by Zeus and Apollo, and
worthy of that body.” Translations of texts in this paper are from LOEB Classical
Library Editions, unless otherwise stated.

3 Aeschines 1.82: “Now when in the course of his speech he declared that the

Areopagus disapproved the proposition of Timarchus, and said, ‘You must not be
surprised, fellow citizens, if Timarchus is better acquainted than the Senate of the
Areopagus with this lonely spot and the region of the Pnyx, then you applauded and
said Autolycus was right, for Timarchus was indeed acquainted with it.”
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References to the ecclésia were made most frequently when it was
necessary for the speaker to describe what had happened in the past and
can be classified in three major categories. The first category consists of
references to the Athenians, mainly with the purpose of castigating the
unconstitutional behavior of the audience when, by means of uproar
they created impediments to the fully free expression of the speakers, or
when the audience members let themselves be beguiled by mere rhetoric,
rather than rational arguments; this kind of references could be labeled as
internal. The second category of references contains those that indicate the
presence of non-Athenians in the ecclésia, or about matters that regulate or
determine the relation between the Athenians and groups of foreigners; this
kind of references could be labeled as external. The third category includes
what could be labeled as neutral references, i.e., those that simply convey
information about the political gathering of the Assembly.

The following is an annotated list of the references to the political
functioning of the Pnyx.*

Y Itis important to note, at this point, that not all attestations of the word ecclésia

refer to various functions of the Athenian political decision-making body. Those
mentioned in the annotated compendium provided in this paper are those that
relate to the political space of the Pnyx.
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Table 1 - An annotated list of the references to the political functioning of the Pnyx

Internal references

External references

Neutral references

Demosthenes 8.32, in a plea for
the unimpeded right of speakers to
express themselves at the meetings
of the ecclésia (the so-called
parrhésia),5 Demades 1.54° and
9.1, about foreign threats that are
discussed;7

Demosthenes 8.33, for the benign
behavior that people should
exhibit in the Assembly, most likely
indicating that the ccle used to boo
or shush the speaker,8 and Aeschines
2.72 on ways of manipulating the
audience in the Assembly; 9

Demosthenes 7.19, Aeschines
1.180, 2.53, 3.68, Lycurgus 13.8,
with references to the presence
of foreign ambassadors at the
Assembly;

Isocrates 8.59, on the relationship
between the Athenians and
foreigners.16

Aeschines 1.110, 121, 2.63, 65-
67, 82-85, 95, 158, 3.69,17 71 (2
references), 125-126, 146, 149,
175, 224, on the presence of people
from Athens and other Greek cities
in the Assembly,18 251, Andocides
1.11, 82, Dinarchus 1.42, 99,
Hyperides 1.3, 3.32, Isaeus 1.38,
Lycurgus 1.16, Lysias 12.71-72,
75-76,13.32,55, 19.49, 28.9;

> Demosthenes 8.32: “But as to the reason for this—and in Heaven’s name, when I am pleading for

your best interests, allow me to speak freely—some of our politicians have been training you to be
threatening and intractable in the meetings of the Assembly, but in preparing for war, careless and
contemptible.”

6 Demades 1.54: “War, like a cloud, was threatening Europe from every quarter, suppressing my right

to speak my mind in the assembly and taking away all power of free and noble utterance.”

7 Demosthenes 9.1: “Many speeches are delivered, men of Athens, at almost every meeting of the

Assembly, about the wrongs that Philip has been committing, ever since the conclusion of peace, not
only against you but also against the other states.”

8  Demosthenes 8.33: “For it ought to have been the reverse, men of Athens; all your politicians should

have trained you to be gentle and humane in the Assembly, for there you are dealing with rights that
concern yourselves and your allies, but in preparing for war they should have made you threatening
and intractable, because there you are pitted against your enemies and rivals.”

9 Aeschines 2.72: “And Philip from his base in Macedonia was no longer contending with us for

Amphipolis, but already for Lemnos, Imbros, and Scyros, our own possessions, while our citizens
were abandoning the Chersonese, the undisputed property of Athens. And the special meetings of the
assembly which you were forced to hold, in fear and tumult, were more in number than the regular
meetings.”

16 Isocrates 8.59: “But now matters have taken such a turn that the Thebans are saving us and we

them, and they are procuring allies for us and we for them. So that if we were sensible, we should
supply each other with money for our general assemblies; for the oftener we meet to deliberate the
more do we promote the success of our rivals.”

17 Aeschines 3.69: “When now, fellow citizens, the Dionysia were past and the assemblies took place,
in the first assembly a resolution of the synod of the allies was read, the substance of which I will give
briefly before having it read to you.”

18 Aeschines 3.224: “When | convicted you of this in the presence of all Athens and charged you with
being the murderer of your host, you did not deny the impious crime, but gave an answer that called
forth a cry of protest from the citizens and all the foreigners who were standing about the assembly.”
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Internal references

External references

Neutral references

Aeschines 1.178, Demosthenes
8.34, 9.4, and Isocrates 8.52, where
instructions are given to audience
members about how to listen to
the essence of arguments and
the gist of a case, not to flattery
or unreasonable thinking that
deprives them of the right to make
the best decision;

Aeschines 3.2, on the proper
constitutional way of functioning of
the ecclésia; and Aeschines 2.60-61,
3.24, 27, 32, 35 (2 references), 39,
43-45, 47-48, 204 (2 references),
211 on the constitutional uses of
the place, e.g., for the election of
magistrates, Aeschines 1.22 and
Dinarchus 2.16 on the importance
of the proceedings in the
Assembly;10

Demosthenes 9.6 onthe malpractice
of rhetoric in the Assembly,
when speakers are accused of
propagating the arguments of
foreigners;11 Aeschines 1.26,12
1.33 (2 references), 1.86, 2.71,
2.92 (on falsifying the accounts
about the meetings of the

Aeschines 1.35 (2 references),
1.81, 3.95 on procedural issues,
such as speech-making by others,
not the speaker himself (these are
not simply references that convey
information, but have an ironic
dimension, which is, however, only
implicit and indirect), Andocides
4.14;

10 Aeschines 1.22: “For when the lawgiver had finished with these laws, he next turned to the question
of the proper manner of conducting our deliberations concerning the most important matters, when
we are met in public assembly” Dinarchus 2.16: “Like the early lawgivers, Athenians, who made laws
to deal with those addressing your ancestors in the Assembly, you too should try, by your behavior as
listeners, to make the speakers who come before you better. What was the attitude of the lawgivers to
these men? In the first place, at every sitting of the Assembly they publicly proclaimed curses against
wrongdoers, calling down destruction on any who, after accepting bribes, made speeches or proposals
upon state affairs, and to that class Aristogiton now belongs.”

1 Demosthenes 9.6: “If, then, we were all agreed that Philip is at war with Athens and is violating

the peace, the only task of a speaker would be to come forward and recommend the safest and easiest
method of defence; but since some of you are in such a strange mood that, though Philip is seizing
cities, and retaining many of your possessions, and inflicting injury on everybody, you tolerate some
speakers who repeatedly assert in the Assembly that the real aggressors are certain of ourselves, we
must be on our guard and set this matter right.”

12 Aeschines 1.26: “See now, fellow citizens, how unlike to Timarchus were Solon and those men of
old whom [ mentioned a moment ago. They were too modest to speak with the arm outside the cloak,
but this man not long ago, yes, only the other day, in an assembly of the people threw off his cloak and
leaped about like a gymnast, half naked, his body so reduced and befouled through drunkenness and
lewdness that right-minded men, at least, covered their eyes, being ashamed for the city, that we should
let such men as he be our advisers.”
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Internal references

External references

Neutral references

Assembly),'3 3.67, 3.73;
Dinarchus 1.46, on other forms
of malfunctioning in, and of, the
Assembly (e.g, the improper
nonverbal behavior of orators the
unconstitutional election of the
presiding officer in the Assembly,
as in Aeschines 1.26 and 33);

Isocrates 8.25, on how to
keep peace;14 Lysias 13.17, on
the meeting of the Assembly
examining a peace treaty; 15

Aeschines 2.145, Dinarchus 1.99,
Isocrates 8.129-130 and 12.13,
with references to two Kkinds
of menace against Athenian
democracy, ie, sycophancy
and the exaggerated love the
Athenians have for participation
in trials and Assembly meetings.

Isocrates 7.68 on economic
examination of a debt payment.19

Source: Author

13 Aeschines 2.92: “And now do you imagine that there is one word of truth in his account of what was
done in Macedonia or of what was done in Thessaly, when he gives the lie to the senate-house and the
public archives and falsifies the date and the meetings of the assembly?”

4 Isocrates 8.25: “But I think we should not go forth from this assembly, having merely adopted

resolutions in favor of the peace, without also taking counsel how we shall keep it [...].” Lysias 13.17:
“Theramenes and the others who were intriguing against you took note of the fact that there were
some men proposing to prevent the subversion of the democracy and to make a stand for the defence
of freedom; so they resolved, before the Assembly met to consider the peace, to involve these men first
in calumnious prosecutions, in order that there should be none to take up the defence of your people at
the meeting. Now, let me tell you the scheme that they laid.”

15 Lysias 13.17: “Theramenes and the others who were intriguing against you took note of the fact
that there were some men proposing to prevent the subversion of the democracy and to make a stand
for the defence of freedom; so they resolved, before the Assembly met to consider the peace, to involve
these men first in calumnious prosecutions, in order that there should be none to take up the defence
of your people at the meeting. Now, let me tell you the scheme that they laid.”

19 Isocrates 7.68: “But the best and strongest proof of the fairness of the people is that, although those

who had remained in the city had borrowed a hundred talents from the Lacedaemonians with which to
prosecute the siege of those who occupied the Piraeus, yet later when an assembly of the people was
held to consider the payment of the debt, and when many insisted that it was only fair that the claims
of the Lacedaemonians should be settled, not by those who had suffered the siege, but by those who
had borrowed the money, nevertheless the people voted to pay the debt out of the public treasury.”

8 Axanm M6 1/2023



Revisiting the Hill of Pnyx: The Physical, Rhetorical, and Sociocultural Contexts

3. RHETORIC IN ACTION: PERFORMANCE IN DEMOSTHENES’
OLYNTHIACS AND PHILIPPICS

3.1. Performing in the Court and the Assembly: Convergences and
Divergences

This section aims to examine “rhetoric in action”, a term that is comparable
to and almost synonymous with “performance”: both describe how rhetorical
strategies were used by speakers in public speaking forums in antiquity,
with the aim of communicating effectively with the audience and winning it
over cognitively - both in terms of reason and emotion. Seven high-profile
symbouleutic (political) speeches of Demosthenes (the three Olynthiacs
and the four Philippics)?° are selected for a case study about what were the
features of rhetoric in the Assembly and how they were used for agonistic
political processes, to achieve the principal desired outcome - persuasion.
Three categories of rhetorical stratagems are examined: those used to
establish a relationship between the speaker and the audience, enabling
the former to win over the latter; techniques of éthopoiia (presentation of
the character and general behavior of individuals and collectives, e.g., the
Athenians or foreign ethnic/cultural communities) that rouse emotions
(pathopoiia); and hypocrisis, i.e., the clues in the text that point to the use of
vocalics and kinesics of all sorts.

The recently published book Attic Oratory and Performance (Serafim
2017) offers a full theoretical reinterpretation of performance, how it was
practically applied to the ancient forensic oratorical context, and what
impact this may have had on the trial audience. By examining the same
aspects of performance that have been examined in recent studies, it
is the aim of this paper to reconstruct a picture of the convergences and
divergences between forensic and symbouleutic performance - a topic that

20 A note on the selection of the seven specific speeches is necessary at this point.
The decision to discuss these speeches was made for two reasons. The first is that
these speeches were given at crucial points in Athenian political and military history,
when the escalation in the relationship between Athens and Macedon was at its
peak, requiring urgent action by the former to diminish the strength of the latter
and impede its expansion into mainland Greece. The second reason for exploring
these seven symbouleutic speeches was that they are by Demosthenes, whose
speeches 18 and 19 have recently been a topic of updated discussion in Serafim
(2017). Given that in this chapter, performance in forensic and symbouleutic
oratory are compared, it was necessary to choose speeches by the same author,
since arguably performance differs from author to author. Oratorical performance is
neither simply a matter of place (e.g., law court or Assembly) nor is it only tailored
to the expectations of the occasion (e.g., the need for military action), but it is also
determined by the distinctive personal and rhetorical style of the speaker.
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remains, in classical scholarship, an essential research enquiry (for attempts
to examine oratorical performance, centered on forensic speeches, see Hall
1995, 39-58; 2006, 353-392; Serafim 2017). Johnstone and Bers argue that
the performative style of speakers (with special reference to hypocrisis)
was vastly determined by the architectural and topographical development
of the Pnyx, and that for this reason performance of symbouleutic oratory
was significantly different from that of forensic oratory (see Johnstone 1996,
128-133; Bers 2013, 27-40).2! I argue for the opposite: that, despite some
differences between rhetoric in forensic and symbouleutic oratory, mainly in
style and frequency, the similarities are noteworthy, effectively implying that
persuasion was uniform in public speaking settings, despite the variations in
the character and etiquette of the institutional contexts in Athens. The notable
difference in the approach to and analysis of performance and persuasion in
forensic and symbouleutic oratory between this paper and the work of Bers
(2013, 34, 36) is perhaps due to the approach adopted by the latter: it bases
its conclusions about the relationship between symbouleutic and political
oratory largely on rhetorical theory (despite occasional glimpses into the
use of language, e.g., the particles ovv, Tofvuvy, and 1€...7€). On the other hand,
I explore symbouleutic passages themselves to discern linguistic, stylistic,
and rhetorical patterns, and compare these aspects of rhetoric in action/
performance with those that can be found in Attic forensic oratory.

Before proceeding to the core of this research inquiry into the texts
themselves, it is worth mentioning and shedding light on the notion
of performance. Performance is, as Bauman (1990, 41) suggests, “an
aesthetically marked, heightened form of communication, framed in a
special way, and put on display for an audience,” or, as Taplin (1999, 33)
argues, “an occasion on which appropriate individuals enact events, in
accordance with certain recognized conventions, in the sight and hearing
of a larger social group, and in some sense for their benefit.” This “benefit”
is strong in political speech-making on the Pnyx, since all the meetings
evidently were regarding important political, military, and economic
matters, and discussions determined the decisions of the Athenians, which
had the greatest impact on the polis. The following definition of the notion
of performance adds another dimension that enhances the “benefit” that
Taplin mentions in his book: “performance is the [kind of] communication
between a performer and an audience, which is informed by the etiquette of
a specific occasion and is based on the interactive communication, explicit or
otherwise, between the transmitter of a message and its receiver” (Serafim
2017, 16-17). Benefit can be obtained from the communication between the

21 On the three phases of the construction of Pnyx, see Section 4.1. below.
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speaker (performer) and the audience, especially inasmuch as the audience
is not a passive recipient of stimuli but rather an active co-producer of them
via thorubos (the vocal or nonverbal reaction, such as booing or applauding
the speaker (see Bers 1985, 1-15; Thomas 2011, 175-185).2? The reactions
of the audience, which are sometimes described in the speeches themselves
(such as, e.g., in Demosthenes 18.52),% regardless of whether accurate or
not, convey to us the opinion of the wider public about individuals and
actions alike (on fake news in oratory, see: Worthington 2020, 15-31;
Serafim, forthcoming).?* Therefore, the available texts reveal a lot about the
mindset and practice of ancient civic and cultural communities.

The similarities that have been argued above exist among the seven
symbouleutic speeches (of Demosthenes), which were delivered in the
Assembly on the Pnyx and law court speeches, cover all three broad areas
of features of rhetoric in action that this paper examines. The techniques
that Demosthenes uses to establish a channel of communication with the
audience, in both the Olynthiacs and the Philippics, are addressed to the
audience specifically: the presentation of the speaker in the role of the good
advisor to the Athenian démos, criticism of the Athenians for inertness and
indecisiveness, and the importance of the proverbial synergy between divine
will and human determination. The techniques of éthopoiia in forensic and
in symbouleutic speeches also share commonalities in that in both oratorical
genres the speaker constructs and deconstructs the éthos of the Athenians
and his/their opponents, depending on the circumstances and the purposes
he aims to serve. Hypocrisis, finally, is indicated in the transmitted texts by

22 Cf. Aristophanes, Acharnians 40-42: “Oh! Athens! Athens! As for myself, I do
not fail to come here before all the rest, and now, finding myself alone, I groan,
yawn, stretch, break wind, and know not what to do.” It is of course necessary to
say that there were no provisions for direct and unimpeded conversation between
the speaker and the audience in the law court and perhaps possibly in the Assembly
on the Pnyx, but the reaction of the audience, which revealed its knowledge of
and attitude towards the matter of discussion, was important in determining or
altering the arguments of the speakers and their way of communicating them to the
audience.

23 Demosthenes 18.52: “But it is not so. How could it be? Far from it! I call you
Philip’s hireling of yesterday, and Alexander’s hireling of today, and so does every
man in this Assembly. If you doubt my word, ask them; or rather I will ask them
myself. Come, men of Athens, what do you think? Is Aeschines Alexander’s hireling,
or Alexander’s friend? You hear what they say.”

24 We can say, as a matter of principle, that the transmitted oratorical speeches are
not “objective” accounts of historical reality or actions, but rather a biased means
by which the speakers present (part of the truth about) what happened. In other
words, fake news is not simply occasional in speeches, but an inherent feature of
the speeches themselves.

11
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figures of speech (such as repetition); the accumulation of questions and/
or their elaborate use (e.g., when questions are asked without the need for
or expectation of answers, or in the form of hypophora, when the speaker
answers his own questions) to make the speech more forcible; direct speech;
use of strong moralistic terms and other expressions that denote emotions;
and references to religion, which are accompanied, at least according to
ancient sources, by gestural and vocal ploys.

The similarities between the law court and the Assembly indicate that,
when persuasion is the purpose and desired outcome of political or public
speaking processes, the techniques employed do not vary considerably. The
setting that accommodates speech-making, the specific occasion to which
an oration is tailored, and institutional processes, i.e., what happens in the
settings of forensic, symbouleutic, and epideictic orations, determine the use
of argumentative and stylistic modes (see Serafim 2021, especially Chapters
1 and 2). This conclusion about the patterns of using religious discourse
is in full alignment with the theory of New Institutionalism, according to
which different institutions have different “logics of appropriateness” that
condition the ways in which discourses interact and affect society. The
findings of the present paper, however, indicate that, when it comes to
persuasion, the difference between forensic and symbouleutic oratorical
texts and public speaking contexts does not generate significant divergences,
despite what scholars argue about the differences between other generic
oratorical dichotomies, i.e,, public and private cases (on how appeals to
emotion are made in speeches and how other rhetorical techniques are
used, see Rubinstein 2004, 187-203; 2005, 129-145).

The only considerable identified divergence concerns the use of tragic
and comic markers, i.e., themes, language, and imagery that draw on ancient
drama, mostly for éthopoiia, the depiction of characters. The lack of such
techniques in symbouleutic speeches is easily discernible. In the seven
Demosthenic speeches examined in this paper, the only identified passage
that may, arguably, have some affinities with tragedy is in Demosthenes
2.18 (the Second Olynthiac), where Philip is told to put aside the soldiers
who prove themselves skillful and talented on the battlefield - because
they overshadowed him.?> This is reminiscent of the behavior of tyrants, as
presented in tragedy, who, being suspicious of their (apparent) allies, do not

25 Demosthenes 2.18: “If there is anyone among them who can be described as
experienced in war and battle, [ was told that Philip from jealousy keeps all such in
the background, because he wants to have the credit himself of every action, among
his many faults being an insatiable ambition. Any fairly decent or honest man, who
cannot stomach the licentiousness of his daily life, the drunkenness and the lewd
dancing, is pushed aside as of no account.”
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hesitate to put them aside or even kill them (e.g., the depiction of Creon in
Antigone, Medea, and Oedipus at Colonus). But this is merely a intuition, as
there is nothing in the text itself - no specific word, for example, as we have
in forensic speeches - that points unambiguously to tragedy (on the use of
language, themes, and imagery that have implications for or strong affinities
with tragedy in forensic speeches, see Serafim 2017, 99-105). After all, the
depiction of tyrants as suspicious and cruel toward their allies is also made
in non-dramatic works (cf. Herodotus 3.39 and Polyaenus, Zipatnyjuata
1.23, where Polycrates is depicted as having obtained power unlawfully and
killed his associates; and Periander in Herodotus 3.49, 5.92, who Kkilled his
wife).

Demosthenes 2.18 is the only section of the seven speeches that vaguely
resembles a theme that appears in and is thematized by tragedy. It has
been argued - and rightly so - that the law courts and the Assembly share
significant features, given the politicized nature of trials that are, at times,
about important political matters, as are the meetings in the Assembly. As
argued elsewhere, “often, it was the synergy between forensic rhetoric and
political momentum that determined the outcome of trials” (Serafim 2021,
68). The key suggested for answering the intriguing question about why
there is a significant lack of dramatic patterns in symbouleutic oratory (at
least in the seven speeches of Demosthenes examined in this paper) is that
histrionic and theater-related techniques may have been deemed indecorous
and inappropriate when there were urgent matters of discussion and
decisions to be made, which would have benefited or harmed the polis as a
whole, rather than a single individual. Speakers in trials - even in those that
had to do with political affairs, both within the city and in the Hellenic world
in general - had the convenience of discussing the past without the pressure
of persuading the judges to make decisions that would affect the historical
present of the entire city. One can be as elaborate and sophisticated as one
likes in articulating arguments in a way that appears decorous, proper, and
potentially persuasive, when there is time to do so, but it is necessary to
be to the point, without using theatricalized ornaments, when the decisions
one is convincing the audience to make will instantly affect the entire civic
community. Knowing one’s audience and being specific, clever, and effective
in using rhetorical strategies for persuasion, but not diverting from the core
political, military, and moral argumentation is key when fellow citizens need
to urgently make up their minds and pass their verdict. Carefully targeted,
not “literary” and thus also a bit vague, arguments are necessary in times of
political and military crises, such as those at the center of the seven speeches

13
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of Demosthenes explored in this paper.2® One of the most notorious features
of the forensic speeches of Demosthenes, which leaves him vulnerable to the
accusation of insincerity, especially speeches 18 and 19, is the extensive use
of probability arguments and the overelaboration of rhetoric, not least the
use of theatrical quotations and dramatic patterns for the presentation of his
character and that of Aeschines.

The following sections discuss passages that show how rhetoric was set
in action in the Assembly to satisfy persuasive ends. Emphasis is placed on
two levels: the macroscopic (the overarching), i.e.,, how the speakers try to
communicate with and engage the audience, and what their purpose is in
each case; and the microscopic, examining the pragmatic features of the text
(e.g., language, religious discourse, issues of morality), which reflect the
socio-political and cultural context of the time when the speech was given
and indicate the beliefs, customs, and general mindset of the Athenians.

3.1.1. Speaker—Audience

It is reasonable expect - at least from a modern standpoint - that the
speaker, whether at a political convention, other occasions for public
speaking, or even in the private company of friends, will try to win over the
audience through cajoling, establishing in them a sense of self-value and self-
importance, in order to indicate how much he supports and admires them
and how many values they all share within the group. Sustaining groups
to which the speaker and the audience both belong is an effective way of
swaying the decision-making body to accept the speaker’s propositions and
arguments. As Burke (1969, 54-55) argues, rhetoric can generate unity
(which presupposes exclusion); it focuses on appealing to core groups and
defining oneself against others. A speaker gives signals to the audience that
indicate that his “characteristics” are the same as or similar to those of the
audience, thereby affirming a shared community.

Of all the means that Demosthenes uses in the political meetings of the
Assembly, the most puzzling, yet intriguing, is the criticism that he hurls at
the Athenians regarding their inaction and indecision. It is undoubtedly risky

26 cf. Dionysius of Halicarnassus, Isaeus 4, on the claim that the process of
construction of Demosthenes’ speeches aroused suspicion in people. Dionysius
refers to Pythias’ allegation that the speeches of Demosthenes, like those of his
teacher Isaeus, were generally suspected of chicanery and deception “because
of their great rhetorical skill” (4.23-24: tij¢ moAAfjs émiteyviioews). Plutarch,
Demosthenes 8.4-6 refers to Pythias’ barbed comments on Demosthenes’ speeches
as having the “smell of lamp” because he prepares them in advance.
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to accuse the members of the decision-making audience of not being worthy
of their ancestral glory and of being unable to defend the polis and promote
its best interests because they cannot make up their minds about the actions
that should be undertaken. But the Pnyx is not called the cradle of democracy
for nothing: the speakers had parrhésia, the freedom and determination to
express themselves without restraint and at any cost to them as politicians;
this is a diachronically praiseworthy virtue not only of speakers but also
of all citizens who might want to prove themselves useful to their country
and fellows. I do not argue that Athenian (what is erroneously called Greek)
democracy was perfect: it evidently was not. It was marred by exclusion (e.g.
of women, slaves, and metics), socio-economic discrepancies that affected
the right of some people to speak (those who could not afford to pay for
the services of a speechwriter did not have any chance of preparing and
delivering an effective oration in court, let alone winning a case), procedural
malfunctions and undemocratic deliberations described and complained
about by the speakers themselves (e.g, Demosthenes in 4.29).27 Rhetoric
was misused in the Athenian forums of public speaking for deceiving or
misleading the audience and distorting the truth. Yet, the orators on the
Pnyx showed integrity, decency, and sincerity whenever it came to matters
that concerned the polis. This is perhaps because their own lives were not in
immediate danger that they had the license to speak freely and criticize the
audience for what they thought was not right for the city.28

In the Pnyx orations that are examined in this paper, Demosthenes steadily
accuses the Athenians of inaction. Examples of this accusation can be found
in 1.8, 9-11, 14-15, 19-20; 4.2, 8; 9.5; and 10.1, 6, 8-9, 20, 29. There is,
unsurprisingly, yet also interestingly, an incessant play between the notions
of inaction and action, and indecision and decisiveness. Demosthenes says,
specifically, that the Athenians are slow in making decisions and taking
action (if they ever do so), while it is decisive communities (and individuals)
who see themselves as benefitting from the gods and prospering. A good
example of this line of criticism can be found in 2.20:

27 Demosthenes 4.29: “Your habit, then, is not to listen until, as now, the events
themselves are upon you, and not to discuss any question at your leisure but
whenever Philip makes his preparations, you neglect the chance of doing the same,
and you are too remiss to make counter-preparations; and if anyone speaks out, you
drive him from the platform, but when you learn of the loss of this place or the siege
of that, then you pay attention and begin to prepare.”

28 (Criticism of the audience also happened in the law court, but the frequency at
which such tactics were used in the Assembly is significant.
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These are perhaps trivial things, and yet, Athenians, to wise
men they afford an important proof of the infatuation of his
character. For the present, however, his prosperity throws all
this into the shade (for success is apt to cover a multitude of
faults); but if he trips, then we shall know all about his vices.
And it seems to me, Athenians, that we shall not have to wait
long for the exposure, if heaven wills and you so resolve
(emphasis by the author).

The speaker claims that the success of Philip is not due to his ability, but
to the supineness of the Athenians. But if Demosthenes’ fellows take decisive
action and Philip fails, the entire Hellenic world will realize how weak the
king of Macedon truly is. By mingling divine will with human determination
in stating that together they make things happen in human (political and
military) history, Demosthenes underlines the value of self-initiative, while
also reminding his fellows of the cultural belief that the gods (and tyche)
intervene in human affairs, and that prosperity is the result of the synergy
between them and people (whether individuals or communities).2° Beyond
the speaker himself, who, a few paragraphs later, in 2.23, repeats that “one
who is himself idle cannot possibly call upon his friends, much less upon the
gods, to work for him,” other sources also underline the synergy between
the gods and humans as the determining factor of progress; cf. Aeschylus
(fr. 395) notes, “@LAel 8¢ T@ kauvovtt ovamevdety Oeog” (“god loves to aid the
man who toils”); Sophocles fr. 407: “ovUk &0t Tols un dpdot ovuuayos toxn”
(“good luck never accompanies those who do not work”). Aesop (6th century
BC) also underlines the significance of action in his notable phrase “civ
AOnva@ kal yeipa kive!” (“along with Athena, move also your hand”) (Fables

29 References to the belief that the gods and fortune intervene in human affairs:
for Eubulides’ prayer to the gods that a son might be born to him as a daughter had
been see Against Macartatus 12, for rituals devoted to specific gods in order for
them to issue a divine portent and send good fortune see §66). References to the
belief that individuals are attached to ill fortune for the misfortunes that befell the
Athenians because of Theocrines, see Against Nicostratus 7; Against Theocrines 60.
On tyché in particular, see Demosthenes 1.1, 3, 10-11.
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30: Shipwrecker; cf. Proverbs 36). Demosthenes, perhaps capitalizing on
these established cultural patterns, many times in his symbouleutic speeches
(as indeed in 2.1)%° points out that the gods (and tyché, as in 4.12)3! favor
the city of Athens.

A question that may readily occur to modern readers of Demosthenes is
why in some parts of his speeches he presents Philip’s success as being fragile,
while mentioning in others (as in 4.42 and 10.23)32 that it is stable because it
is the admirable result of his steadfast determination and hyperpolitical and
skillful military action. This is because the speaker has different purposes
to serve at different points in his speech. The central argument remains the
same throughout his three Olynthiacs and four Philippics: Philip is exploiting
the inactivity of the Athenians - and he has the gods on his side for this
very reason. If the Athenians change course, Philip’s luck will, almost Surely,
vanish and be overturned; in Demosthenes’ words, “[w]herever, | believe, we
send out a force composed partly or wholly of our citizens, there the gods
are gracious and fortune fights on our side.”

A clearer example of Demosthenes’ claim about the instability of Philip’s
power can be found in 4.8:

30 Demosthenes 2.1: “On many occasions, men of Athens, one may, [ think,
recognize the manifest favour of heaven towards our city, and not least at the present
crisis. That Philip has found men willing to fight him, situated on his frontiers and
possessed of considerable power, above all so determined that they regard any
accommodation with him as both delusive and fatal to their own country— this has
all the appearance of a superhuman, a divine beneficence.”

31 Demosthenes 4.12: “Nor is this all. If anything happened to him, or if Fortune,

which always cares for us better than we care for ourselves, should bring that result
about, remember that you must be on the spot if you want to take advantage of
the general confusion and to control the situation at your pleasure; but in your
present condition you would be unable, even if the opportunity offered, to take over
Amphipolis, having neither a force nor a policy ready to hand.”

32 Demosthenes 4.42: “It seems to me, Athenians, as if some god, out of very
shame for the conduct of our city, had inspired Philip with this activity. For if he did
nothing more but were willing to rest satisfied with what he has already captured
and subdued, I believe some of you would be quite content with what must bring
the deepest disgrace upon us and brand us as a nation of cowards. But by always
attempting something new, always grasping at more power, he may possibly rouse
even you, if you have not utterly abandoned hope.” 2.23: “No wonder that Philip,
sharing himself in the toils of the campaign, present at every action, neglecting no
chance and wasting no season, gets the better of us, while we procrastinate and
pass resolutions and ask questions. I cannot wonder at this: the contrary would
rather surprise me, that we, performing no single duty of a combatant, should
overcome the man who fulfils them all.”
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Do not believe that his present power is fixed and
unchangeable like that of a god. No, men of Athens; he is a
mark for the hatred and fear and envy even of those who now
seem devoted to him. One must assume that even his adherents
are subject to the same passions as any other men. At present,
however, all these feelings are repressed and have no outlet,
thanks to your indolence and apathy, which I urge you to throw
off at once (emphasis by the author).

Apostrophizing the Athenians directly, Demosthenes claims that Philip’s
power conceals his great weakness, that he is isolated from the rest of the
Macedonians, a situation that is in turn caused by his high-handedness, as
indicated in the text by three strongly emotional verbs: Philip is accused of
hating (utoel), fearing (6€6tev), and envying (@8ovel). It is notable that the
speech in 4.8 starts with an imperative, which issues a forceful and prompt
exhortation to the audience to realize that Philip’s power is not as stable as
that of the gods. Present-stem, or imperfective/durative, imperatives denote
that the order, i.e., the request of the speaker to the addressees, is constant,
continuous, and repeating; “[this] is the obvious choice for an imperative
when there can be no doubt as to what action the person addressed is
supposed to be taking - whether 1) because this action has been mentioned
or implied earlier or 2) because he is already performing it - and the
imperative serves to ask him or her either to continue or stop doing so”
(Sicking 1991, 157, emphasis in original). Imperatives, as in the context of
4.8, do not have an abrasive, aggressive, or impolite character or force, but
they do aim to instill forcibly in the mind of the audience members the need
to take immediate action (see Serafim 2021, 388-417). The first part of the
text in 4.8 links well to the last part: “do not believe Philip’s power is stable,”
Demosthenes asks the Athenians, and “take action against him” (“Bpadvtijta
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kal paBuuiav amoféobar”). Imperatives that urge actions are regularly used
both in forensic and in symbouleutic orations (as in 1.25 and 4.14; for more
on imperatives in symbouleutic orations see Serafim 2022).33

An interesting feature of Demosthenes 2.20 is the use of the civic address,
@ &vépeg ABnvaiod. It has been argued that any speaker in Athens had at his
disposal three stock formulas of address: in addition to the civic address, he
also had the judicial address (& dvépe¢ Sikaotai) and the descriptive one (&
avépeg). And however reasonable and expected the use of the civic address
in political orations may be, it is also important to underline the persuasive
role this pattern serves by reinforcing the belief in the Athenians that their
decision is important for the entire city, and that they should, therefore,
cast their vote responsibly (on addresses to the audience see Martin 2006,
75-88; Serafim 2017, 26-41; 2021, 71-98). The speaker thinks that he has
an important message to convey to his audience, as indeed indicated at the
beginning and end of 2.20, where he states emphatically the need for the
Athenians to act, so that they would have the support of the gods. The use of
the civic address in this context makes it abundantly clear that the audience,
as members of the city, should take immediate and decisive action. Because
the addresses have this important message to communicate to the audience,
they are used heavily in all seven speeches that are explored in this paper,
and they occur evenly, i.e.,, from exordium to peroration: Olynthiac 1, 14
instances; Olynthiac 2, 19 instances; Olynthiac 3, 20 instances; and Philippic
1, 25 instances; Philippic 2, 5 instances; Philippic 3, 10 instances; Philippic 4,
14 instances.

The civic addresses to the audience also enable Demosthenes to undertake
the political role he always reserves for himself: he is talking to the men of
the city as their virtuous advisor. In his words in 6.1:

If the question before us were a new one, men of Athens,
I should have waited until most of the regular speakers had
delivered their opinions, and if satisfied with any of their

33 Demosthenes 1.25: “One point more, men of Athens. Do not forget [undé.
AavBavétw] that you can today choose whether you must fight there, or Philip
must fight here. If Olynthus holds out, you will fight there, to the detriment of his
territory, while you enjoy in security the land that is your home. But if Philip takes
Olynthus, who is to prevent his marching hither? The Thebans?”; 4.14: “Wait till you
have heard everything before you pass judgement [kpi{vate]. Do not be premature
[un mpdtepov mpodauPavete]; and even if at the outset I seem to be suggesting
a novel kind of expeditionary force, do not imagine that I am trying to postpone
our operations. It is not those who cry ‘at once’ or ‘today’ that really speak to the
purpose, for no dispatch of forces now could prevent what has already happened.”
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proposals, I should have remained silent, but if not satisfied, I
should then have tried to express my own views. Since, however,
it is our fortune to be still debating a point on which they have
often spoken before, I can safely claim your indulgence if I
am the first to rise and address you [1yoGpot kai Tip@Ttog
avaotag]. For if in the past their advice had been sound, there
would be no need for deliberation today (emphasis by the
author).

Demosthenes claims that he alone can offer the best advice to the
Athenian démos on the Pnyx, whereas the other speakers are failed advisors
whose help has led the city into misfortune and political turmoil. This
strongly resembles the phraseology in 18.172-173, where Demosthenes,
after describing the panicked reactions of the Athenians to the news that
Philip had captured an allied polis, Elatea, claims that he was the only citizen
willing and able to stand up in the Assembly and advise the Athenians about
how to cope with their foreign enemy (for further details see Serafim 2015,
103-105).3*

3.1.2. Ethos and Pathos

It is well established in both ancient and modern theory that the
presentation of character is persuasive because it stirs up emotions.
Aristotle, to mention an important figure in the process of systematizing
ancient rhetorical theory, says that to persuade is “to put the hearer into a
certain frame of mind” (“tov dxpoatnyv dtabcivai mwc"; Rhetoric 1356a1-4), a
condition achieved by means of the portrayal of moral character and pathos.
Ethopoiia, the process of presenting character, often mentioned in works
of modern scholarship (Serafim 2017, 25), aims to create groupings that
unite or divide people - both those present on the Pnyx and those absent
from the political proceedings of the Assembly. It is important to note that
symbouleutic speeches were made for political reasons (as indeed trials were
politicized), not simply to sway those citizens present in the audience, but

34 Demosthenes 18.172-173: “But, it seems, that day and that crisis called not
only for the patriot and the rich man, but for the man who had followed the course
of events from the beginning and had calculated correctly the reason and purpose
of Philip’s actions. For anyone who had not grasped those purposes, or had not
studied them long beforehand, however patriotic, and however wealthy he might
be, was not the man to appreciate the needs of the hour, or to find any counsel to
offer to the people. Well, I was the man who came forth on that day and addressed
you.”
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also all the Athenians in the polis. This is the distinction between immediate
and distant audience that has been made elsewhere by the author (Serafim
2017). Unity and division, as argued in modern sociological theories, e.g.,
the social identity in Tajfel, Turner (1979) and the emotional community in
Rosenwein (2002), determine the cognitive attitudes toward persons and
actions (see Tajfel, Turner 1979; Miller et al. 1981, 494-511; Conover 1984,
760-785; Lau 1989, 220-223; Rosenwein 2002, 821-845; Huddy 2003,
511-558; Hall 2006, 388; Rosenwein 2006; Arena 2007, 151; Michalopoulos
et al. 2021). The speaker presents himself in such a way as to denote that
he belongs to the same group as the other audience members because they
all espouse the same values, the most important of which is love of the
polis, and must cope with common dangers that are fondly encapsulated by
their opponents within and outside the polis, both individuals and hostile
communities. This is close to the Aristotelian assertions that “the orator
persuades by moral character when his speech is delivered in such a manner
as to render him worthy of confidence” (Rhetoric 1356a4-6) and “character
has almost, so to speak, the greatest authority in winning belief” (1356a13;
cf. 1377b20-24; 1378a6-15). Ethopoiia also generates division, alienation
or dissociation, and prolongs hostility, denigrating individuals against the
background of societal preconceptions, with the aim of isolating them from
the community, and persuading the audience by setting up people, matters
and ideas as antithetical to the listeners.

The construction (positive presentation) and deconstruction (negative
presentation) of character is a common feature of both symbouleutic and
forensic oratory. There is a difference in technique, however, in that, in
symbouleutic oratory, the character of collectivities, i.e., civic/ethnic and
cultural communities, is presented positively or negatively, whereas, in
forensic oratory, it is mostly the character of individuals that is depicted. This
is reasonable, given that forensic speeches are accusations or apologies about
a past legal incident, in which individuals are involved either as perpetrators
or as victims of the illegality. Symbouleutic orations, on the other hand, are
about matters that concern and affect the entire city - that is why there
are abundant references to the city itself: its ancestral past, its historical
successes and failures, and the attitude its people have toward important
matters of inter- and intra-state politics. It is not surprising, therefore, that
in the symbouleutic speeches that are examined, Demosthenes at times
praises the Athenians as a political whole and at times castigates them,
depending on his aim at crucial points in the process of speech-making in
the Assembly on the Pnyx.
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His accusations mostly revolve around the supine attitude that he accuses
the Athenians of showing toward Philip, as he does in Olynthiac 1.24. What
marks this attempt of the speaker to deconstruct the collective éthos is the
use of terms that have strong emotive value. The text is as follows:

8el tolvuv VpdG, @ A&vSpeg ABnvaiol, ™V dxaipiov TV
éxelvou kalpov LuEtepov vopioavtag £Toluwg ouvapacboal T
Tpaypata, kal TpecPevopévous €@’ & SET kal OTPATEVOUEVOUS
avToug kal Tapofivovtag Toug GAAovg dmavtag, Aoyl{opuévoug,
el d{Ammog AdBot kab’ MUV TolodTov KApOV Kol TOAENOG
YévoLto Tpog T XWpQ, TAG &v avTodv 0iecd’ Etolpwe £ VUG
¢AOETY; €1T” 0VK aicyVOveoOE, i und’ & mébort’ &v, el Svvaut’
£kevog, Tadta Tolfjoat Kalpov £XovteG o0 TOAUNOETE;

Look then, Athenians, upon his difficulties as your
opportunity. Be prompt to take up the challenge. Send
embassies when necessary. Take the field in person. Rouse
all the other states. Reflect how eagerly Philip would march
against you, if he had such a chance as we have, and if the war
were on our frontiers. Are you not ashamed if, having the
opportunity, you lack the courage to do to him what he would
certainly do to you if he could (emphasis by the author)?

The speaker addresses the Athenians directly (this is why the civic address
is most pertinent in the given context) to exhort them strongly as to what
decisions they should make and what actions should be urgently undertaken
against Philip of Macedon. This part of the Demosthenic speech ends
climactically with a rhetorical question, a means of argumentative auxeésis,
i.e., the strengthening of the argument that a speech puts forward, which
adds to the liveliness of the speech and generates emotional reactions, given
also that a word that carries strong emotional force is used (aioyvvesOe). By
its very lack of restraint - meaning that this word has an innate aggressive
character, as it is used to accuse the audience of inertness and exert moral
and emotional pressure — aioyvvec6e works well in the general context
of the question, as a means of grasping the attention of the audience and
affecting the way its members think of others (i.e., Philip and how to oppose
him), but above all of themselves (i.e., what to do to regain self-confidence
and protect themselves from the infamy of inaction). Demosthenes is clever
here in twisting the standard version of character assassination: instead
of claiming that the Athenians have a blameworthy collective character, he
says they will acquire such a character if they do not stand up to Philip. The
deconstruction of character is, thus, forthcoming, imminent, and potentially
perdurable, in the sense that the Athenians will be ashamed whenever they
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do not stand up to their enemies, especially when they have opportunities
to do so effectively. This negative éthopoiia is intended to intimidate the
Athenians, who are emphatically urged by the speaker to avoid shameful
inaction in perpetuum; the burden on their shoulders is extremely heavy.

Regarding the use of questions in particular, ancient theory acknowledges
that, if skillfully used, they serve strategic purposes. For Longinus in On the
Sublime 18.1-2, for example, questions add to the vehemence of a speech.
Demetrius, in his treatise On Style 279, points out that “in speaking it is
sometimes forcible to address questions to the audience without disclosing
one’s own view. For instance: ‘nay, he was appropriating Euboea and
establishing a fortress to command Attica; and in so doing was he wronging
us and violating the peace, or was he not? The orator forces his auditor
into a sort of corner, so that he seems to be brought to task and to have
no answer. If the positive statement ‘he was wronging us and violating the
peace’ were substituted, the effect would be that of precise information
rather than of cross-examination.” Tiberius, in Figures 13, recognizes four
functions of questions: to engage the audience and grasp the attention of its
members, to clarify matters, to create vividness or convey excitement, and to
refute an opponent’s arguments (Serafim 2020, 229-248; Hall 2022).

Therefore, éthopoiia, which is achieved by means of combined rhetorical
techniques, such as questions and carefully chosen wording, increases
the emotional power of political oration and perhaps its effectiveness
in controlling the audience. An intriguing aspect of the emotions that
the speeches of Demosthenes delivered on the Pnyx aim to stir up (e.g.
intimidation in 1.24, 1.2, 12-14, and 4.11, and anger in 1.8-11, 4.42) is that
they aim unambiguously to lead to decisive actions. Fear can thus be defined
as “an intervening variable between sets of context-dependent stimuli
and suites of behavioral response” (Adolphs 2013, 1). It has been proved
by experimental psychological and neurophysiological research that fear
scenarios, such as danger and inescapability, may lead to passive or active
behavioral responses. Passivity in responses describes an utter lack of physical
or mental/cognitive action (e.g., fear leads to freezing and immobility). Unlike
anxiety, which leads to prediction and preparedness, fear may cause people
to “cringe” when they see or must face a shocking incident and are unable
to perform cognitive processes. To be in fear means, in some cases, to be in
a state of helplessness, having no way to extricate yourself from excruciating
difficulties. Activeness in behavioral responses is when a living creature that
faces a threatening stimulus reacts by physical movement (both kinetic, e.g.,
running, and vocal, e.g., screaming) and cognitive activity (e.g., working out
how to overcome danger; see Adolphs 2013, 1). Researchers seek to explain
the difference between passive and active responses to fear through the lens
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of physiology. Adolphs notes, for example, that “switches from passive to
active fear responses ([from] freezing to fleeing) are tightly dependent on
distance from a predator, because different behaviors would be adaptive at
different distances (for example, the possibility of evading detection versus
the need to engage). [...] A major contextual factor in the evaluation of fear-
inducing stimuli is whether or not escape might be possible, or whether
the threat seems inescapable, a distinction related to the modulatory factor
of control that we noted earlier. The former is typically associated with
flight, whereas the latter is typically associated with freezing and defense”
(Adolphs 2013, 10).

Thousands of years before Adolphs and other researchers thought of
and undertook experiments to explain the difference between passive
and active responses to fear, Demosthenes himself presented these two
kinds of behavior when, in 18.170, he described his fellow Athenians as
being so terrified by the news that Philip had conquered an ally of theirs,
the city of Elatea, that they did not even dare to ascend the béma in the
Assembly to debate how they could escape the dire consequences of Philip’s
imperialism.?® They rather ran around (this is an example of a Kinetic, active
response to fear), as we are told in §169,%° but were unable to think, make
decisions, or implement them.

It is noteworthy that in the speeches delivered on the Pnyx, which are
examined in this paper, where emphasis is placed on the actions of the
Athenians against Philip, Demosthenes makes sure his fellow citizens receive
as clearly and forcefully as possible the message that they should act in a
cognitively coherent and effective way. A good example is in 4.11:

35 Demosthenes 18.170: “The Council arrived, the presiding Councilors formally
reported the intelligence they had received, and the courier was introduced. As
soon as he had told his tale, the marshal put the question, ‘Who wishes to speak?’
No one came forward. The marshal repeated his question again and again, but still
no one rose to speak, although all the commanders were there, and all the orators,
and although the country with her civic voice was calling for the man who should
speak for her salvation; for we may justly regard the voice, which the crier raises as
the laws direct, as the civic voice of our country.”

36 Demosthenes 18.169: “Evening had already fallen when a messenger arrived
bringing to the presiding councillors https://www.perseus.tufts.edu/hopper/text?
doc=Dem.+18+169&fromdoc=Perseus:text:1999.01.0072 the news that Elatea had
been taken. They were sitting at supper, but they instantly rose from table, cleared
the booths in the marketplace of their occupants, and unfolded the hurdles, while
others summoned the commanders and ordered the attendance of the trumpeter.
The commotion spread through the whole city. At daybreak on the morrow the
presidents summoned the Council to the Council House, and the citizens flocked to
the place of assembly. Before the Council could introduce the business and prepare
the agenda, the whole body of citizens had taken their places on the hill”
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“Is Philip dead?” you ask. “No, indeed; but he is ill.” And what
is that to you? Even if something happens to him, you will soon
raise up a second Philip, if that is the way you attend to your
affairs; for even this Philip has not grown great through his
own unaided strength so much as through our carelessness.

Demosthenes calculatedly tries to present Philip as a threat, and thus a
source of fear - in perpetuum (as in 1.24, discussed above): even if “the current
Philip” dies, another will emerge to move against the Athenians. Audience
members and citizens are made the center of actions and events; they bear
all the responsibility for whatever might happen. They cause the problem
because of inactivity, i.e., character deconstruction or negative éthopoiia, but
they have a solution to that: changing their collective character and showing
dynamism in dealing with their enemies. Inaction is what causes fear in this
passage, so it can no longer be the Athenians’ choice.

More bitter and thorny are the words of Demosthenes in 4.42. Fear is
no longer the emotion that he thinks will best serve his purposes; instead
he chooses to elicit anger from the Athenians, but without simply referring
to Philip’s éthos - how rapacious he is and how aggressive toward Athens
he shows himself to be (e.g.,, in 2.5 where Philip is accused of perjury and
chicanery; or in 4.9 and 10.2, passages that derogate Philip systematically,
from beginning to end).?” Demosthenes 4.42 is as follows:

It seems to me, Athenians, as if some god, out of very shame
[aloyvvouevog] for the conduct of our city, had inspired Philip
with this activity. For if he did nothing more but were willing to

37 Demosthenes 2.5: “Now to call a man perjured and faithless, without drawing
attention to his acts, might justly be termed mere abuse; but to describe his conduct
in detail and convict him on the whole count fortunately requires only a short
speech. Moreover, | have two reasons for thinking the story worth the telling: Philip
shall appear as worthless as he really is, and those who stand aghast at his apparent
invincibility shall see that he has exhausted all the arts of chicanery on which his
greatness was founded at the first, and that his career has now reached its extreme
limit.” 4.9: “For observe, Athenians, the height to which the fellow’s insolence has
soared; he leaves you no choice of action or inaction; he blusters and talks big,
according to all accounts; he cannot rest content with what he has conquered; he is
always taking in more, everywhere casting his net round us, while we sit idle and do
nothing.” 10.4: “Now the extent of the recklessness and rapacity that Philip shows in
his dealings with all men is indeed as great as it has been described to you; but how
impossible it is to stay him in this career by argument and declamation, assuredly
no one is ignorant. For indeed, if no single thing else can teach a man the truth
of that, let him weigh the following consideration. When we have had to speak in
defence of our rights, we have never yet been defeated or proved in the wrong, but
in every case we vanquish all our opponents and have the best of it in argument.”
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rest satisfied with what he has already captured and subdued,
[ believe some of you would be quite content with what must
bring the deepest disgrace upon us and brand us as a nation
of cowards. But by always attempting something new, always
grasping at more power, he may possibly rouse even you, if you
have not utterly abandoned hope. (emphasis by the author)

It appears that the target of anger in this passage is not only Philip,
however covetous, insolent, and reckless he is presented to be. The target
of anger is mostly the Athenians themselves, since the actions that Philip
undertook are masterfully correlated in the passage with their inertness.
Rhetoric is put into action superbly here. Demosthenes identifies the target
audience by means of the address - the Athenians are the recipients of
the central message that they need to become active agents by deciding to
stand up to Philip, immediately and decisively. Therefore, the agents are
directed by the speaker to blame themselves for the actions of the king of
Macedon. “Self-anger” leads to the urgent undertaking of actions before it
is too late to act. Anger at Philip may have theoretically been caused by the
events themselves, since he had conquered the allied cities of Athens one
after another; this, however, led to no action by the Athenians if we are to
believe Demosthenes. But the feeling that the Athenians themselves should
be ashamed - specifically, that the gods feel that the citizens of Athens have
brought shame on their city through their political and military conduct -
aims to move them decisively forward. Shame generates a sense of guilt,
and this leads to self-anger, relief from which is achieved by removing the
cause of shame and guilt - inaction, in the case of the Athenians (on the
phenomenology of shame and guilt see Gilbert, Pehl, and Allan 1994, 23-36;
Deonna, Rodogno, and Teroni 2011).

Because anger is mostly other-directed (at individuals, groups, and
institutions), its self-direction is left vastly understudied in modern
interdisciplinary phenomenology, as also in classical scholarship on the
Attic orators (see Ellsworth, Tong 2006, 572-586). Current research
unambiguously indicates that anger is, of all humanly felt emotions, the one
that generates action; as L. Silva points out, “unlike other negative emotions
such as sadness, where coping potential is paradigmatically low (little can
typically be done to change the saddening event or its consequences), anger
involves an element of optimism regarding the agent’s capacity to change
the triggering event, keep it from repeating itself, or seek reparations for
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it” (Silva 2022, 2; cf. Roseman 1991, 161-200; Scherer 2005, 312-324).
A superb description of self-directed anger is offered by Plato at Republic
439e-440b (see also Jimenez 2020, 285-307).38

The construction, i.e., the positive depiction, of the collective éthos of the
Athenian community is also made by means of the presentation of exceptional
examples of citizens who encapsulate the ancestral glory and the civic ideal
of kalokagathia, virtue and goodness. Heroes and respected statesmen, and
the stories told about them, frame a community’s consciousness, worldview,
and perception of the past. As James Mayer pointed out, “[t]hey are seen
as exemplars of the community ideal and they attain (semi-)divine status
in the worldviews of those who are imagined as their descendants. [...]
Constructing myths around the stories of heroic figures is a straightforward
means to streamline a complex history into a simple and instructive narrative.
Heroic figures carry preconceived associations that can be easily attached
to new narratives, and the form of the epic or other heroic narrative is an
entertaining and easily memorable structure to transmit and perpetuate
understandings of the community’s past” (Mayer 2011, 15-16). One such an
example of how exceptional individuals represent the whole Athenian body
politic is given in Demosthenes 3.26:

®ote ™V Aploteidov kai v MiAtiadov kal TV ToTE
Aapmpéyv oikiav €l Tig Gp’ oldev VuGv oOmoia mot  éotiv,
opd Tfig ToD yeitovog 0USEv cepvotépav oboav: ol Ydp &ig
TepLovaiav EMPATTET AVTOIG TA THG TOAEWS, AAAX TO KOLVOV
abgev EkaoTog MeTo Sev. €k 8¢ ToD T pév EAANVIKA TLOTS,
Ta 8¢ TTPOG TOVG B0V eV6ePDC, T & £v abTois {owe Slokely
HEYAANV elkOTWG EKTHOAVT gvdatpoviav.

The houses of their famous men, of Aristides or of Miltiades,
as any of you can see that knows them, are not a whit more
splendid than those of their neighbors. For selfish greed had

38 Plato, Republic 439e-440b: “Leontius, the son of Aglaion, was going up from the
Piraeus along the outside of the North Wall when he saw some corpses lying at the
executioner’s feet. He had an appetite to look at them but at the same time he was
disgusted and turned away. For a time, he struggled with himself and covered his
face, but, finally, overpowered by the appetite, he pushed his eyes wide open and
rushed towards the corpses, saying, ‘Look for yourselves, you evil wretches, take
your fill of the beautiful sight! I've heard that story myself. It certainly proves that
anger sometimes makes war against the appetites, as one thing against another.
Besides, don’t we often notice in other cases that when appetite forces someone
contrary to rational calculation, the person reproaches himself and gets angry with
that in him that’s doing the forcing, so that of the two factions that are fighting a
civil war, so to speak, spirit allies itself with reason?”
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no place in their statesmanship, but each thought it his duty to
further the common weal. And so by their good faith towards
their fellow Greeks, their piety towards the gods, and their
equality among themselves, they deserved and won a great
prosperity (emphasis by the author).

As argued elsewhere by the author, Demosthenes makes a tacit yet
skillful association between religion and politics: one of the praiseworthy
qualities that the two prominent Athenians share, beyond their integrity,
honesty, love for the polis and care for Hellas as a whole, and sense of
justice, is reverence for the gods. “By choosing to refer specifically to these
two historical Athenian statesmen, Demosthenes invites the Athenians to
identify themselves with Aristides and Miltiades and all they represent,
including piety” (Serafim 2021, 134-135). Religion is closely connected with
patriotism and politics, an association that is succinctly described in theory
as polis-religion (see Sourvinou-Inwood 1988, 259-274; 1990, 295-322).
The reference to EAAnpvikd, fellow Greeks or Greek affairs, is also important
in the context of 3.26, where Demosthenes’ aim is to persuade his fellow
Athenians to stand up to Philip and protect Olynthus. Two of the exemplified
and ideal personages of the glorious ancestral past cared for Hellas - and
so should the Athenians. The message of the speaker becomes, in context,
crystal clear: to become as kaloi kagathoi as Aristides and Miltiades were,
encapsulating the glory of Athens, they should stand up for their allies and
the entire Greek world.

3.2.3. Hypocrisis

The transmitted symbouleutic speeches of Demosthenes contain specific
textual markers that give us clues to the likely use of gestures and vocal
ploys (such as the elevation of tone and volume to give emphasis to his
arguments). Unfortunately, we cannot be more assertive, given the lack of
any visual records of what was said and happened on the Pnyx. The markers
that point to hypocrisis include direct speech, questions (either rhetorical
or followed by immediate answers, which is known as hypophora), figures
of speech (such as repetition, as in 2.10, 3.33, 4.46, and antithesis, as in 2.5
and 10.70), ritualistic dicta, such as prayers and invocations to the gods
and oaths (as in Demosthenes 3.17; 9.54; 10.7, 20, 25), which would have
been accompanied, according to sources, by gesticulation and sonorous
vocal recitation (on hypocrisis that accompanies ritualistic dicta in Attic
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oratory see Serafim 2021, 83-95),%° and the use of words that have strong
emotional value and point to the vehemence and forcefulness of the oration.
The purpose of hypocrisis, as already recognized in ancient rhetorical theory,
is to emphasize the arguments and maximize the persuasive potential of
orations. As Aristotle, for example, notes in Rhetoric 1404al-5, “since the
whole business of rhetoric is to influence opinion, we must pay attention
to it, not as being right, but necessary. Now, when hypocrisis comes into
fashion, it will have the same effect as acting. Wherefore people who excel
in this in their turn obtain prizes, just as orators who excel in delivery; for
written speeches owe their effect not so much to the sense as to the style.”
Several other sources also highlight the significant persuasive potential of
hypocrisis in public speaking, e.g., Plutarch, Lives of the Ten Orators 845b1-
5; Demosthenes 11.2-3 (on the potential of hypocrisis to add verve to the
features of an oration and maximize its persuasive impact upon the audience
see Serafim 2017; 2021, 83-84).

A notable feature of the seven Assembly speeches of Demosthenes that
are examined in this paper is that they are full of questions, which are used
evenly, from exordium to peroration.*® This is evidently because questions,
as has already been argued, introduce a sense of liveliness and immediacy
to the speech; their use is a signal by the speaker of his will to communicate
with the audience. This communicative approach to the audience is rather
artificial, of course, as there was no institutional provision for the speakers
and audience on the Pnyx to formally engage in conversation during an
oration. Questions are also a means of highlighting important arguments
by grasping the attention of the audience: interrupting the narrative to ask
a question indicates that the point that follows, due to the change in the
mode of expression, is “special”, noteworthy and important, especially when
questions accumulate in the narrow space of a few sections (as in 3.16-17
and 4.43-44, where nine and six questions respectively are used in a row,
and 9.32-35 where twelve questions are used). It is Demosthenes 4.43-44

39 According to Demosthenes 18.259-260, in praying, the performer would have
raised his voice, while also raising his hands to the heavens. Pseudo-Aristotle says
that people in antiquity raised their hands to the sky when praying (On the Universe
400a16), a reference that is also made in Demosthenes 43.66. In Laws 717a, Plato
also informs us that whenever someone called on the Olympian gods he would raise
his right hand, whereas when he prayed to chthonian gods, such as Earth, he would
raise his left hand.

40 Questions can be found in the following sections of Demosthenes’ seven
symbouleutic speeches, which are examined in this paper: 1.15, 24; 3.6, 16-17, 19,
22,29,27,30; 4.10, 26, 43-44; 6.20; 9.27; 10.65-66.
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that Longinus discusses in On the Sublime 18 to illustrate the vehemence
that hypophora, a pattern of asking and answering questions,*! injects into

an Assembly (or any other) oration.*

A superb example of rhetoric in action through hypophora - or pathétike,
to borrow the Longinus’ expression in On the Sublime 18 - i.e., its aim to stir
up emotions in the Athenians and urge them to take action, can be found in

Demosthenes 10.64-66:

30

§64: [1] What do you imagine is his motive in outraging
[UBpilewv] you now—I think no other term describes his
conduct—or why is it that, in deceiving the others, he at least
confers benefits upon them, but in your case he is resorting
to threats? For example, the Thessalians were beguiled by his
generosity into their present state of servitude; no words can
describe how he formerly deceived the miserable Olynthians
by his gift of Potidaea and many other places; the Thebans he
is now misleading, having handed over Boeotia to them and
relieved them of a long and trying war.

§65: So each of these states has reaped some benefit from
him, but while some have already paid the price by their
sufferings, the others have yet to suffer whatever shall fall to
their lot. As for you, I do not say how far you have been robbed,
but in the actual making of the peace, how completely you
were deceived, how grievously you were robbed! [2] Were
you not deceived about Phocis, Thermopylae, the Thrace-ward
districts, Doriscus, Serrium, Cersobleptes himself? [3] Is not
Philip now holding the city of the Cardians, and admitting that
he holds it?

41
20, 22, 27, 34; 6.7, 31; 9.15, 18, 56, 70; 10.44, 51, 58, 61, 64-66.

42 Longinus notes in On the Sublime 18: “The impassioned rapidity of question
and answer and the device of self-objection have made the remark, in virtue of its
figurative form, not only more sublime but more credible. For emotion (ta mafntikd)
carries us away more easily when it seems to be generated by the occasion rather
than deliberately assumed by the speaker, and the self-directed question and its
answer represent precisely this momentary quality of emotion (uiueltar tod maovg
10 émixatpov). Just as people who are unexpectedly plied with questions become
annoyed and reply to the point with vigor and exact truth, so the figure of question
and answer arrests the hearer and cheats him into believing that all the points

made were raised and are being put into words on the spur of the moment.”
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§66: [4] Why then does he deal in that way with the other
Greeks, but with you in this way? Because yours is the one city
in the world where immunity is granted to plead on behalf of
our enemies, and where a man who has been bribed can safely
address you in person, even when you have been robbed of
your own. It would not have been safe in Olynthus to plead
Philip’s cause, unless the Olynthian democracy had shared in
the enjoyment of the revenues of Potidaea (emphasis by the
author).

Four questions (numbered) can be found in the three sections that are
cited above: they function, in context, as repeated “punches” to the audience,
an incessant stimulus of the mind, conscience, and collective civic/cultural
ego of the Athenians. Demosthenes, calculatedly, starts by levelling a heavy
accusation against Philip - that he is insulting the Athenians in an outrageous
way (hybris), which leads to infamy and humiliation. Then, to maximize
the effect of the question that will almost certainly trigger anger and
exasperation among the Athenians, he claims that Philip is crueler toward
them than toward the other Hellenes. But instead of making this point by
means of narrative, he exploits the surprise element of the first question in
§64, while also enhancing the vehemence of the accusation and inviting the
audience to get involved in the game of negatively evaluating Philip’s hostile
behavior toward Athens. The answer to the first question is not given in
the next section, §65, but rather Demosthenes prolongs the excruciation of
the audience by continuing to ask upsetting questions about Philip’s stance
toward the Athenians. These questions are designed to incite anger and
direct it against the enemy. The final blow to the audience is given in §66: it
is here that the question of §64 is repeated and answered. In other words,
the hypophora starts in §64 and is concluded two sections later. Extending
the emotional pressure that is place on the audience from section to section,
asking questions that force the Athenians to think and feel - putting them,
in other words, in a sort of inescapable cognitive “corner” - Demosthenes
aims to elicit a reaction, which in fact is an action against Philip. To keep up
the forcefulness of hypophora from the first to the last section of this part of
his oration, and to thus maximize its effect on the audience, it is likely that
Demosthenes would have used vocal ploys - such as raising his tone of voice
- when he asked the four questions and when he gave his answer.
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In addition to questions, direct speech is also ubiquitous in all the parts of
Demosthenic symbouleutic orations: exordium, main part (pistis/apodeixis
and narrative), and peroration.*® The combined use of direct speech and
questions (as in 3.19, 22, 29) aims to maximize the liveliness of the speech
and its communicative efficacy. A possible reason why Demosthenes uses
direct speech so frequently throughout his speeches could be because it
has the effect of surprising and engaging the audience, in the sense that
it breaks up the “normal”, and perhaps also “dull”’, succession of narrative
sections, adding to the verve and immediacy that a speech delivered before
a live audience should have. It is very likely that, to strengthen the sense
of immediacy, the speaker would have used vocal ploys, inasmuch as it
appears that some instances of direct speech invite sarcastic or playful
mimicry, especially when the alleged utterances of enemies or excuses of
the Athenians - which the speaker considers petty — should be emphasized.
A caveat is necessary here: the examination of the markers that oratorical
(and any other) texts contain as indicators of mimicry (and, more broadly,
hypocrisis) is mostly based on the intuition of individual or group readers
(known in theory as interpretative communities). The textual markers that
point to aspects of hypocrisis can, arguably, be of two kinds: “objective”, i.e.,
those that give us unambiguous clues as to what aspects of gesticulation and
vocality are used by speakers (e.g., deixis, manifested usually by pronouns,
almost certainly requires the use of hand or head gestures to direct people’s
gaze toward the intended target); and “subjective”, i.e., those that take
meaning from the ways in which readers understand the text.

Mimicry belongs to the second category. It is my view that it is the context,
not every instance of direct speech independently of it, that creates the need
for mimicry. One such context is in Demosthenes 3.22:

But ever since this breed of orators appeared who ply you
with such questions as “What would you like? What shall I
propose? How can I oblige you?” [“t{ foUAeo0O¢; T{ ypdpw; Ti
vulv yapiowuat;“] the interests of the state have been frittered
away for a momentary popularity. The natural consequences
follow, and the orators profit by your disgrace [aioypdc]
(emphasis by the author).

43 Instances of direct speech can be found in 1.14; 3.10, 19, 22, 29; 4.44; 9.27, 42;
10.11, 27, 70.
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Not only does the text contains three staccato questions that are placed
in direct speech, it is also that the context is adversarial, in the sense that
the speaker is accusing his opponents - whom he deems irresponsible - of
bringing disgrace upon the Athenians because they are cajoling their fellows
to gain temporary popularity, despite the dire consequences this behavior
may have for the polis. The severe accusation that is levelled against his
opponents - enhanced by the use of the strong moral term aiocyp&g, which
aims to incite anger and indignation toward the alleged perpetrators -
arguably demands the use of vocal emphasis. To undermine the public/
political status and authority of the orators to whom he scathingly refers, he
would surely have delivered the utterance he calculatedly attributes to them
in a such a way as to highlight their boldness and shamelessness. After all,
it is highly unlikely that the adverb aioypdc¢ was delivered deadpan, either
here or elsewhere, as in 10.25,* where there is an accumulation of strong
moral terms - aioypdv and avdéiov. The expression of emotion can become
authentic through hypocrisis, as Plutarch’s Demosthenes 11.2-3 clearly
indicates.*®

4. PHYSICAL CONDITIONS AND SOCIOCULTURAL SIGNIFICANCE

This section raises two questions that have not been satisfactorily
answered, despite having been addressed in some works of modern
scholarship. The first is how the physical setting of the Pnyx affected the
political workings of the Assembly. It has been argued by Johnstone (1996,
127) that speeches were passed from the front to the rear of the auditorium,
and those Athenians who could not hear the speakers adequately because
of the distance and noise, made their judgments based on “the speaker’s
name and reputation”. Enos (1998, 331) opines that the speakers delivered

4% Demosthenes 10.25: “By Zeus and all the other gods, it would be disgraceful
[aioxpdv] and unworthy [avdéiov] of you and of the resources of your city and the
record of your ancestors to abandon all the other Greeks to enslavement for the
sake of your own ease, and I for one would rather die than be guilty of proposing
such a policy”

45 In Demosthenes 11.2-3, Plutarch says that “there is a story about Demosthenes,
that he was approached by a man asking him to help him plead in court. When the
man explained how he had been beaten by someone, Demosthenes said ‘But you
haven'’t at all suffered what you say you have suffered.” The man raised his voice and
screamed ‘Have I, Demosthenes, not at all suffered?!” and then Demosthenes said,
‘Oh yes, now I do hear the voice of someone who has been wronged and suffered.
This shows how important for persuasion he considered the pitch (of voice) and
delivery to be of those who speak.”
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their pieces to “rotating audiences”. This topic is examined further, together
with the second question: what sociocultural qualities of the Pnyx made the
hill the center of political speech-making and, in fact, the cradle of Athenian
democracy?

4.1. The Physical Setting of the Pnyx: Construction and Acoustics

Before going further into the two questions - especially the first one
about the acoustic conditions in the auditorium - it is necessary to depict the
setting. The Pnyx is a well-designed platform, theater-like in shape, which
was carved into the rocky heights in the western part of the city of Athens.
There were three phases of construction and architectural development.
None of the three phases altered the main structure of the site: the Assembly
area was unroofed and roughly semi-circular in form. Each of the three
phases did, however, have its own unique features. During the first, around
500 BC, the auditorium followed the natural slope of the hillside, but this
was thought not to have been completely practical, because the auditorium,
approximately 40 meters deep and 60 meters wide, would have probably
been exposed to wind.*® The second phase of construction took place in 404~
403 BC, when the auditorium was moved from the north to the southwest
slope, in order for the seats to be protected from strong winds. Johnstone
(1996, 116) argues that the acoustics improved on Pnyx II because of the
reorientation of the auditorium and the speaker’s platform, with northeast
winds blowing from behind the béma. The third and final structural phase
probably occurred around 330 BC (see Rotroff, Camp 1996, 263-294),
when the auditorium were enlarged considerably (to 60 m deep and almost
120 m wide) by the addition of stoas that were never fully constructed
(Figures 1 and 3).*” The landmark of the site, which is still visible on the
hill, is the stone béma (the platform or “the stone”, 6 AiBog, as it is known; cf.

46 The speech of Andocides, On His Return, is perhaps the only transmitted piece
of political oratory that was performed on Pnyx I (possibly delivered between 410
and 406 BC).

47 If Pnyx 111 is to be dated around 330 BC, contrary to the argument that it was

constructed around 340 BC, it is possible that none of the transmitted symbouleutic
speeches of Demosthenes were actually delivered there. The speech dated most
closely to 330 BC is the spurious On the Treaty with Alexander (speech 17), which,
according to Hitchings (2017, 194) would have been delivered between late 334
and late 333 BC.
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Aristophanes, Acharnians 683) for the speaker (Figure 4a-b-c; for the dating
of the site on the slope of the Pnyx and detailed descriptions of the place see
Kourouniotes, Thompson 1932, 90-217; Moysey 1981, 31-37).

The issue of the acoustics of the Pnyx and the practical, non-verbal
arrangements in the ecclésia has relatively recently attracted the interest of
scholars. Johnstone, though with somewhat impromptu and methodologically
faulty fieldwork, attempted to reconstruct the acoustics of the site, concluding
rather dishearteningly that, even in ideal physical and meteorological
circumstances, the speeches, passing from the rear of the auditorium to the
front, would have been heard by three-quarters of the audience members
only, requiring the remainder to base their decisions upon the reputation
of the speakers rather than the essence of their argumentation. A strong
voice would be a fundamental prerequisite for speakers to be able to deliver
orations in the Assembly, which is why Demosthenes supposedly tried hard
to overcome the vocal shortcomings which both he himself and the late
textual tradition attribute to him.*®

Johnstone notes that not even a strong voice would make a speech fully
audible and comprehensible to the audience on the Pnyx. What Johnstone
does not consider, however, is that environmental circumstances in today’s
Athens, especially the level of noise, are vastly different from those of the
ancient city, and this difference almost certainly has a significant impact on
audibility on the Pnyx (as indeed in every precinct of Athens). Therefore, any
conclusions that can be drawn will always remain merely conjectural, even
if by revisiting the political arena of the Pnyx, we use modern climatological,
architectural, and topographical evaluations of the setting. This is what
the Academy of Athens intends to do. It should also be underlined that the
ancients were more performatively competent than we are, not least because
of their education and high level of knowledge of performative matters,
especially sound, as texts indicate (e.g., Aristophanes, Clouds 961-972).%°

“8 Demosthenes, referring apparently to his vocal shortcomings, calls himself
Bdttadog, “lisper” or “stammerer” (18.180). Demetrius of Phalerum claims, as
reported by Dionysius of Halicarnassus (On the Style of Demosthenes 53) and
Plutarch (Demosthenes 11.1-3), that he was personally aware of Demosthenes’
vocal shortcomings. The validity, factuality, and reliability of these reports are
doubted; even if there is any truth in the tradition, it may have been derived from
the credulous taking of Demosthenes’ own comments at face value.

49 Aristophanes, Clouds 961-972: “I will, therefore, describe the ancient system
of education, how it was ordered, when I flourished in the advocacy of justice, and
temperance was the fashion. In the first place it was incumbent that no one should
hear the voice of a boy uttering a syllable; and next, that those from the same
quarter of the town should march in good order through the streets to the school
of the harp-master, naked, and in a body, even if it were to snow as thick as meal.
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Therefore, even if you have the voice of Luciano Pavarotti, whom Johnstone
thought of when delivering Demosthenes 4 (the first of the Philippics) with
strained vocal cords (see Johnstone 1996, 131), this does not mean that one
has the speaking skills of the ancients, nor the audience’s listening skills.

But what do the transmitted texts say about the acoustics on the Pnyx?
The answer to this question is relatively disheartening because ancient
texts are largely silent on this topic. Given that texts and material evidence
are the only ways we have to try to reconstruct an impression of what
happened in the past, our knowledge and understanding of audibility in the
amphitheater on the Pnyx will perpetually be fragmentary and uncertain.
The texts, unfortunately, do not tell us anything about the acoustics on the
Pnyx, and not much about the acoustics in theaters or other sites of public
speaking, but there are some limited, and hitherto largely under-discussed,
sources that are worthy of (re)examination. The correlation between the
theatrical and the political space on the Pnyx is methodologically pertinent:
if theatergoers at the Asklepion of Epidaurus, who could number as many
as 14,000 (not to mention larger theaters such as the one in Megalopolis
in Arcadia, with a capacity of 20,000 spectators), can listen to unamplified
voices in the back row, about 60 meters from the skéné and the broader
scenic building (Figure 5), then it is possible that audience members in the
Assembly crowd of 6,000 on the hill of Pnyx also could. Both the theater and
the Assembly are - to use the expression from Hall (2002, 7) - “a palette
of vocal techniques”: voice was of paramount importance for the activity in
both settings, and one is justified in arguing, as modern scholars do, that
performers were trained as to vocally perform their roles as effectively as
possible (see Pickard-Cambridge 1968, 167-171; Csapo, Slater 1995, 256-
258 and 265-268; MacDowell 2000, 352; Hall 2002, 22-23; Ley 2006, 54; on
voice in law court speaking see Serafim 2017, 28-32 and 114-136).>°

The theoretical foundations of the systematic science of sound in Greek
antiquity, especially concerning the interrelation between pitch and the
length of the vibrating string, were laid by Pythagoras (6th century BC).

Then again, their master would teach them, not sitting cross-legged, to learn by rote
a song, either ‘pallada persepolin deinan’ or ‘teleporon ti boama’ raising to a higher
pitch the harmony which our fathers transmitted to us. But if any of them were to
play the buffoon, or to turn any quavers, like these difficult turns the present artists
make after the manner of Phrynis, he used to be thrashed, being beaten with many
blows, as banishing the Muses.”

50 On the importance of voice for actors see Plato, Republic 568c3; Aristotle,
Rhetoric 1403b26-33; 1413b14-28; Aristotle, Problems 11.22; Demetrius, On Style
193-5; Demosthenes 18.308-309; Diodorus Siculus 15.7, 16.42; Plutarch, Life of Ten
Orators 848b.
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Later, in the 4™ century, Archytas described the production of sound as a
phenomenon of having two objects strike each other, while also examining
the conditions of sound propagation in a physically designated scenery
(Guthrie 1962, 371). Nearly a century later, Aristoxenus, one of Aristotle’s
disciples, discussed the principles of auditory matters in the performative
settings of the ancient polis. Burkert (1972) also refers to the theories of
Plato and Aristotle (mainly in Poetics on music, a form of sound in the theater,
and in Problems, presuming that this treatise can credibly be assigned to
him) about sound propagation, with the former arguing that the movement
of sound is a matter of pitch (higher pitch leads to faster propagation),>!
a topic that is also examined by Theophrastus of Eresus (see Hunt 1978).
Matters pertaining to the propagation of sound waves were also examined
by the Stoic philosopher Chrysippus and the Roman architect and engineer
Marcus Vitruvius Pollio (born ca. 80 BC). Selected passages from his treatise
On Architecture (which is dedicated to Augustus and was probably composed
between 16 and 13 BC) are discussed extensively below. Perhaps the earliest
examination of acoustics in ancient literature is the account of Herodotus,
in Book 4 of the Histories, about the underground passageways that the
Persians dug to get underneath the walls of the city Barce during their siege
of it.>2

Vitruvius’ remark in 5.3.4, about theater architecture that allows sound
to travel unimpeded, is useful in shedding light on how the height of the
Pnyx and its onsite structures would have helped the propagation of sound
as well:

The number of passages must be regulated by the height of
the theatre, and are not to be higher than their width, because
if made higher, they will reflect and obstruct the voice in its
passage upwards, so that it will not reach the upper seats
above the passages, and the last syllables of words will escape.

51 This idea about the pitch of the voice playing a role in determining the speed

and the quality of the sound is rejected by Vitruvius: “Herein the ear does not
perceive any difference of tone between the beginning and ending, by the voice
rising higher or descending lower; neither that from a high pitch it becomes lower,
nor the contrary” (5.4.2).

52 Herodotus 4.200: “As for the tunnels, a blacksmith discovered them by the
means of a bronze shield, and this is how he found them: carrying the shield around
the inner side of the walls, he struck it against the ground of the city; all the other
places which he struck returned a dull sound; but where there were tunnels, the
bronze of the shield rang clear. Here the Barceans made a counter-tunnel and killed
those Persians who were digging underground. Thus, the tunnels were discovered,
and the assaults were repelled by the townsfolk.”
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In short, the building should be so contrived, that a line drawn
from the first to the last step should touch the front angle of
the tops of all the seats; in which case the voice meets with no
impediment.

In 5.3.7, Vitruvius also makes a comment that applies indirectly to the
acoustics on the Pnyx, even if this is not the subject of his transmitted
treatise on architecture:

In the same manner the voice spreads in a circular direction.
But, whereas the circles in water only spread horizontally, the
voice, on the contrary, extends vertically as well as horizontally.
Wherefore, as is the case with the motion of water, so with
the voice, if no obstacle disturbs the first undulation, not only
the second and following one, but all of them will, without
reverberation, reach the ears of those at bottom and those at
top.

The analogy between the acoustics of the theater, described by Vitruvius,
and the acoustics of the Pnyx is clear: the site of the ecclésia does not present
any architectural hindrance to the easy diffusion of sound, and this, in
combination with the height of the hill, would allow sound to reach the ears
of the audience members at the top and the bottom. This conclusion may
seem speculative, since there is no direct reference to the Pnyx in Vitruvius’
treatise, but the similarities between theater architecture and the Pnyx
make any assumption about the properties of sound in the latter more than
reasonable. The Pnyx, according to its physical description, is not a dissonant
place, i.e., one of those “in which the voice, rising first upwards, is obstructed
by some hard bodies above” (5.8.1). Its openness and the minimal structure
of the buildings allow for optimal propagation of sound.

The wide span of the auditorium (as seen in Figure 1, the auditorium
space steadily grew from phase I to phase III) and the distance that separates
the speaker and the pulpit on the Pnyx from the audience seating, are key
factors that allow sound to travel better. As Chourmouziadou (2007, 80)
argues, “the more the actor approached the audience, the smaller the part
of the audience that received the direct sound, due to the propagation of
sound at nearly grazing incidence”. Another architectural feature of the site
of the ecclésia on the Pnyx appears to be relevant to the discussion about
the propagation of sound: as seen in Figures 1, 2a and 2, the platform of
the speaker is placed at a lower level than that of the auditorium, allowing
its rear to function as a sound reflector, exactly like the rear of the raised
stage in the theater (Camp 1996, 45 offers a different approach regarding
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the level of the auditorium on Pnyx IlI, arguing that it was either level with
or sloping downward away from the raised speaker’s platform. This cannot
be the case if one accepts the presentation of Pnyx III in Figure 1). This
contributes to increased reverberation (see Wiles 1997). This suggestion
is corroborated by Lucretius (1% century BC), who points out that “among
solitary places the very rocks give back the counterparts of words each in
due order, when we see our comrades wondering amid the dark hills, and
with loud voice summon them scattered here and there. [...] So does hill to
hill buffet the words and repeat the reverberation [..] no one can see beyond
a wall although he can hear voices through it” (On the Nature of Things
4.522-721, translated by Sinker 1937; on reverberation not worsening
sound or impeding intelligibility see Manzetti 2019, 434-443). Modern
interdisciplinary acoustic experiments also suggest that ground-level or
low theatrical platforms are more efficient than higher platforms, in terms
of sound propagation (see Izenour 1977; Barkas 1994, 39-56), while also
indicating that the gradual raising of the platform, mostly in Roman times,
had a negative impact on the intelligibility of the theatrical performance
(see Canac 1957; Athanasopoulos 1976; Barkas 1994, 39-56). The same
principles can be applied to the sites of the ecclésia on the Pnyx.

Beyond architectural features, the effectiveness of speech projection
and the quality of sound propagation are also determined by other onsite
measurements: the number of audience members (a maximum of 6,000, in
the case of the Pnyx), their seating and clothing, and other aspects of the
physical scenery, such as wind and heat. The Pnyx, as has been previously
stated, was likely windy, therefore, the meetings of the Assembly would not
have taken place during the winter.>® But the “windy character” of the physical
setting on the Pnyx, which can reasonably be assumed to have hindered the
audience, preventing them from comfortably attending the Assembly due to
low temperatures and humidity, is thought to have increased and facilitated
the propagation of sound. Goularas (1995) argues that the open-air theater
design where the wind blows toward the audience, in combination with a
minimum temperature of 8°C, is superior, a conclusion that is not unopposed

53 Cf. Thucydides 8.97, on the use of the Pnyx as the place of the meetings of the
Assembly. The Pnyx was not the only place where the meetings of the Assembly
were held; sources also indicate that the Theatre of Dionysus was also used, though
not for environmental reasons, but rather for religious. Both Aeschines 2.61 and
Demosthenes 21.8 mention that the Assembly was moved to the theatre after
specific festivals: Aeschines speaks about the celebration of the City Dionysia (when
it is reasonable for the meetings to be held nearer the precinct of Dionysus) and
Demosthenes about the Pandia (festival of Zeus).
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by other modern research studies (see Declercq, Dekeyser 2007, 2012;
Johnstone 1996, 124, which presented the opinion that wind reduced
intelligibility in the Assembly amphitheater).

The strengthening of acoustics is accomplished by a specific type of
paraphernalia called 7jxela, a bronze vessel that acts as a megaphone, on the
principle that sound propagates by setting air in movement. The functioning
of these vessels is known in archaeoacoustics as “the Vitruvian secret” (in
1.1.9):

So, the vessels, called njyela by the Greeks, which are placed
in certain recesses under the seats of theatres, are fixed
and arranged with a due regard to the laws of harmony and
physics, their tones being fourths, fifths, and octaves; so that
when the voice of the actor is in unison with the pitch of these
instruments, its power is increased and mellowed by impinging
thereon. He would, moreover, be at a loss in constructing
hydraulic and other engines, if ignorant of music.

These vessels work, specifically, as a technical means of improving the
clarity of the voice, not its strength. In Vitruvius’ words (5.5.3):

The voice which issues from the scene, expanding as from a
centre, and striking against the cavity of each vase, will sound
with increased clearness and harmony, from its unison with
one or other of them.

In 5.3.8, Vitruvius also claims that the bronze loudspeakers were tuned
to correspond with the voices of the actors (“since in bronze or horn wind
instruments, by a regulation of the genus, their tones are rendered as clear as
those of stringed instruments, so by the application of the laws of harmony,
the ancients discovered a method of increasing the power of the voice in a
theatre”). That the material of Vitruvius’ vessels, bronze, is a good reflector
and radiator of sound and was known to the Ancient Greeks, as indicated
in Aristotle’s On the Soul 2.8, where it is remarked that “not all bodies can
by impact on one another produce sound; impact on wool makes no sound,
while the impact on bronze or other body which is smooth and hollow
does. Bronze gives out a sound when struck because it is smooth; bodies
which are hollow owing to reflection repeat the original impact over and
over again, the body originally set in movement being unable to escape from
the concavity” Something similar about the capacity of bronze to produce
strong sound is mentioned in Pollux, Onomasticon 4.70, in a description of
the “watery aulos”, a musical instrument consisting of bronze pipes that
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are blown from below, with water compressing air upward. Pollux says,
specifically, that “the bronze gives the aulos a bolder sound” (Onomasticon
4.70: kal 0 yaAkog &et 10 POyua (tauwtepov; cf. comments in 4.85-86, on
the material of the salpinx, another musical instrument made of bronze and
iron).

The existence of bronze sound vessels and their use are still uncertain
and vastly controversial issues. Vitruvius refers, in On Architecture 5.5.8,
to Roman General Lucius Mummius, who, upon returning to Rome from
Corinth (perhaps in 146 BC), “brought [..] some of its bronze vases, and
dedicated them as spoils at the temple of Luna.” It is indeed argued that there
were niches in theaters, beneath the diazoma (the corridor that separates
the upper and lower tiers of the theater and facilitates the circulation of
spectators), that held the bronze loudspeakers - this seems to be so in
the case of the theater at Aizanoi, a Phrygian city in western Anatolia (1%
century AD), despite scholarly dissent (see Dilke 1948, 137). “The ‘bell’ is
inserted in the cavity and is supported by wedges of half a foot, which is
the same height as the neck. The niche must thus be higher, about two or
three feet (60-90 cm) what [sic] makes the internal volume larger than the
volume of the neck” (see Valiére et al. 2013, 72). An attempt has been made
by scholars to reconstruct the placement of Vitruvius’ bronze vessels based
on his writings (Figure 6): they are evenly distributed in all diazomata and
rows (13 in each) in the theater (see Sevillano et al. 2008); it is perhaps
this even distribution that makes the acoustics effective. Izenour (1977)
has also described the existence of nine cavities behind the diazéma in the
ruins of a Roman theater in Beit She’an, Israel (expressing doubts about the
effectiveness of the use of bronze vessels). The fact, however, that similar
technology has been used extensively throughout history to strengthen
the acoustic potential of places of spectatorship is enough to indicate that
the acoustic pots would have been effective in fulfilling the purpose they
were designed for. Similar vessels dating from the 10% to the 16™ centuries
have been used all across Europe (Figure 7)°* and in the Ottoman Empire,
inside the walls of churches and mosques (on the use of acoustic pots in
Irish churches see Fitzgerald 1855, 303-310; on the use of vessels in Danish
churches from 1100-1300 AD see Bruel 2002; Valiére et al. 2013, 70-81; on
the use of acoustic pots in the Ottoman Empire see Atay, Giil 2021, 1-12).

There are two caveats to bear in mind when reading Vitruvius’ intriguing
treatise: first, we do not know whether this technology was used in 4%
century BC classical Athens (it may not have been used until Vitruvius’

5% Figure 7 presents an acoustic (or resonance) pot incorporated in the wall of the
church at the Chartreuse du Val de Benediction, Villeneuve-lés-Avignon, France.
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time, or only in other areas of the Roman Empire); and second, if it was
used, whether it was used in the auditorium of the Assembly on the Pnyx,
or only in the theater. Given that Vitruvius’ treatise draws information from
earlier treatises on construction, especially Aristoxenus (5.5.6; see Valiere
et al. 2013, 73), it should not be considered impossible that his description
applies to Ancient Greek theaters of the 4th century. There is no reason why
the vessels, if used in the Greek theaters, would not have also been used in
the Athenian Assembly, unlike other paraphernalia, such as masks, which
were strictly confined to the theatrical space, where it is argued that they
had a voice-enhancing function (on the use of dramatic masks as a means of
amplifying the voices of actors see Vovolis, Zamboulakis 2007, 1-7).5° It is
the placement of the pots on the site of the Pnyx that poses the most difficult
question. They may have been placed beneath the floor, as in the Hazine-I
Evrak Building in Istanbul (Figure 8); this possibility should be explored (by
archaeologists).

Another intriguing remark by Vitruvius is that there was no need
for sounding vessels in wooden auditoriums that were built in Rome,
because the boarding itself was resonant.°® Assuming that the reference
in Aristophanes’ Acharnians 23-26 is correct, the Pnyx would have had
the same acoustic potential as Roman auditoriums because it had wooden
seats in the pit, the main area of the auditorium. Stone seats were hewn
out in the wall of the terrace, but the other benches would probably have
been made of wood: “008” oi mputdvelg fikovaty, GAL" dwplav/ tikovtee elta
& dotodvtal ¢ dokels/ éAOOvTes dAAndotat mepl mpwtov EVAou,/ dBpdot
katappéovteg” (“The Prytanes even do not come; they will be late, but when
they come they will push and fight each other for a seat in the front row”).
There is, then, considerable ancient evidence and steadily growing modern
interdisciplinary knowledge which both point to the function of physical
scenery and the construction of Greek theatrical spaces - and thus also on
the Pnyx - as natural amplifiers of the voices of performers (whether actors

55 0On the acoustic capacity of musical instruments, such as the trumpet, see Julius
Pollux, Onomasticon 4.88, where it is mentioned that the instrument could be heard
at a distance of 10 km (or 50 stades).

56 Vitruvius 5.5.7: “Someone may perchance urge, that many theatres are yearly
built in Rome, without any regard to these matters. But let him not be herein
mistaken, inasmuch as all public theatres which are constructed of wood, have
many floors, which are necessarily conductors of sound. This circumstance may be
illustrated, by consideration of the practice of those that sing to the harp, who when
they wish to produce a loud effect, turn themselves to the doors of the scene, by the
aid of which their voice is thrown out. But when theatres are constructed of solid
materials, that is of rubble, squared stones, or marble, which are not conductors of
sound, it is necessary to build them according to the rules in question.”
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or public speakers), which would compensate for the energy loss due to the
open-air setting and the seasonal adversities this causes (see Barkas 2019,
337-353). Declercq, Dekeyser (2007) even argues that the “geometry of the
theatre”, i.e., the benches and the limestone cavea (audience area), would
boost the sound while muffling the background audience noise. There is,
therefore, no reason for classicists to assume that speeches in the Assembly
were delivered before rotating audiences, or that the audience members
based their decisions on the name and the authority of the speakers in front
of them. Rumor could, arguably, be thought of as having divine status, at
least according to Aeschines 1.127-130 (see Serafim 2021, 34-36, 73-74),%”
but it would be sheer speculation to argue that it was a key factor in political
decision-making in Athens.

4.2. The Sociocultural Importance of the Pnyx

In answering the second question about the sociocultural reasons for
choosing the Pnyx as the meeting place of the Assembly, scholars refer
with puzzlement to Aeschines 1.82, where it has been argued that the poor
reputation of the place by 346/5 BC (when the speech was delivered) is
underlined (Harrison 1890, 107; Judeich 1931, 86; Kourouniotes, Thompson

57 Aeschines 1.127-130: “But in the case of the life and conduct of men, a common
report which is unerring does of itself spread abroad throughout the city; it causes
the private deed to become matter of public knowledge, and many a time it even
prophesies what is about to be. [...] You will find that both our city and our
forefathers dedicated an altar to Common Report, as one of the greatest gods;
and you will find that Homer again and again in the Iliad says, of a thing that has
not yet come to pass, ‘Common Report came to the host’; and again you will find
Euripides declaring that this god is able not only to make known the living,
revealing their true characters, but the dead as well, when he says, ‘Common Report
shows forth the good man, even though he be in the bowels of the earth’; and Hesiod
expressly represents her as a goddess, speaking in words that are very plain to those
who are willing to understand, for he says, ‘But Common Report dies never, the
voice that tongues of many men do utter. She, too, then, is divine’. You will find
that all men whose lives have been decorous praise these verses of the poets. For all
who are ambitious for honour from their fellows believe that it is from good report
that fame will come to them. But men whose lives are shameful pay no honour
to this god, for they believe that in her they have a deathless accuser. Call to mind,
therefore, fellow citizens, what common report you have been accustomed to hear
in the case of Timarchus. The instant the name is spoken you ask, do you not, ‘What
Timarchus do you mean? The prostitute?’ Furthermore, if I had presented witnesses
concerning any matter, you would believe me; if then I present the god as my
witness, will you refuse to believe? But she is a witness against whom it would
be impiety even to bring complaint of false testimony” (emphasis by the author).
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1932, 186. Fisher (2001, 217) argues that “we can glean only that specific
proposals concerned areas around the Pnyx itself: unbuilt-up, secluded
areas, erémiai, deserted house-sites, cisterns, all places of inactivity or
seclusion.” There are arguments for the opposite, in line with the concerns
in Thompson, Scranton (1943, 361), as well as about the validity and the
factuality of what Aeschines says. The passage in 1.82 is as follows:

¢me1dn) 8¢ mov TPoibVTOG T Adyou eimey 8L TO Ve slofynua
10 Twapyov amodokiualet 1 BouvAr, ‘kal mepl THG pnuioag
TaOTNG Kal Tod TéToL ToT év Tfj MTukvi pfy Bavpdonte, & &vSpeg
Abnvaioy, ei Tipapxog €umelpoteépwsg £xel THg PovAfig Tiig £§
Apeiov Tayov, avebBopufriocate VUETS evtalba kal épate TOV
AUTOAUKOV GANOTF Aéyewv: elval yap adTOV EpTElpov.

When, in the course of his speech, he [Autolykos] said that
the Areopagos council was opposing Timarchos’ motion and he
added “on the subject of that deserted spot and the place on
the Pnyx, you should not be surprised, Athenians, if Timarchos
is more experienced than the Council of the Areopagos,” at that
moment you burst into uproar and said that Autolykos was
telling the truth: you said that he was certainly experienced
with those places (translation: Fisher 2001, 90).

It is not only that we cannot trust what Aeschines says about Timarchus,
as Thompson and Scranton rightly remark, not least because used every
opportunity to attack his adversary at the trial and undermine his public
(speaking) credentials. Carey (2000, 52 n. 90) and Rydberg-Cox (2000, 426)
are correct in suggesting that Aeschines makes, in 1.82, a clever innuendo
about Timarchus engaging in prostitution, which could only be fully practiced
in the secrecy of desolate places.’® It has recently also been argued that the
physiognomic details that are attributed to Timarchus, especially about his
stature, are fake (see Serafim, forthcoming). Therefore, a speaker who would
dare distort details about the body of his adversary, while he was present in

58 | would like, however, to take issue with the expression of Carey, when he
claims that Aeschines accuses Timarchus of “grubby sexual encounters.” If this is a
reference to prostitution, as it should be, it is not fully clear - and that is a problem.
“Sexual encounters” may, arguably, be an insinuation of homosexual encounters,
which were not, however, considered “grubby” at the time. Carey could have been
clearer about the point he is making here. The point made by Fisher (2001, 220) is
more coherent.
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court, would not hesitate to accuse him of grubby actions, inasmuch as he
would not credibly expect the audience members to fully remember actions
from the past.

It is also the case that Aeschines never refers to the Pnyx as being
desolate and, thus, ill-reputed. The text contains two prepositional phrases:
the first is clear, kai mepl ti¢ épnuiag tavtng; the second is unseen, but we
can find it by adding the preposition mepi, which is missing because it is, in
context, syntactically and semantically self-explicable, kai [mepi] To0 TomOU
to¥ év 1] Tukvi. The conjunction xali indicates a distinction between the two
prepositional phrases: “this deserted spot and the area of the Pnyx.” So it is
possible that “the deserted spot” may not refer to the Pnyx, the place where
the ecclésia took place, but to another, unidentified place, perhaps one that
is adjacent to the meeting place of the Assembly, or to a specific spot on
the hill - neither the Pnyx as a whole nor the central part of it.>° This is
all the more likely bearing in mind that the delivery of Aeschines 1 almost
coincides with the start of the enlargement of the Pnyx, which may have
improved accessibility. The unidentified spot to which Aeschines 1.82 points
may or may not be the same place as that in Xenophon’s Ways and Means
2.6; the ancient “complaint” about the housing policy of Athens, made in
Xenophon's account, indicates that there were other deserted places in the
broader territory of the polis.®°

Pushing aside [ stigma Aeschines attaches to the physical place of the
Pnyx, the ancient texts are marked by a surprising paucity of information
about why the hill was preferred as the meeting place of the Assembly. To
combat this textual silence, the following section will explore the criteria
of theater- and temple-building. There are two interrelated aspects of the
cultural identity of the ancient polis, since many theaters were built around
sanctuaries (e.g., the theater in Epidaurus, which is located on the west
side of mount Kynortio, was erected as part of the general development of
the sanctuary of Asklepios) to decode the rationale behind the choice of
the places where activities important for democracy were carried out. It is
not coincidental that “the layout and orientation of the Pnyx borrowed the

59 This suggestion is evident in the translation of the text in Rydberg-Cox (2000,
426): “During his speech, Autolycus said that the council did not approve of the
proposition and said, ‘Do not be surprised if Timarchus has more knowledge than

the Areopagus council about this isolated spot on the Pnyx’ (emphasis by the
author).

60 Xenophon, Ways and Means 2.6: “Then again, since there are many vacant sites
for houses within the walls, if the state allowed approved applicants to erect houses
on these and granted them the freehold of the land, I think that we should find a
larger and better class of persons desiring to live at Athens.”
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theatrical innovations that took place under the tyrants, including the layout
of the agora and the rise of the single actor, or protagonistfé]s, facing and
answering the chorus and audience, attributed to poets like Thespis in the
sixth century” (see Fredal 2006, 123).

The Pnyx was not protected from the wind and other natural pestilential
causes of health problems, as described in ancient literature. An invaluable
source of information is Vitruvius’ On Architecture, despite this being
significantly late and thus not fully relevant to the reasoning behind choosing
a specific natural scenery for constructing important sites in democratic
Athens. In 1.6.3, Vitruvius refers to the topographical reasons for choosing
a specific place to erect public edifices, which mostly have to do with the
observation of natural effects (in addition to other sociocultural reasons,
including religiously laden ones, such as soothsaying’! or even the gods
themselves choosing the place to erect their temples, as, for example, in the
Homeric Hymn to Apollo 244-304):5?

In a place sheltered from the winds, those who are in health
preserve it, those who are ill soon convalesce, though in other,
even healthy places, they would require different treatment,
and this entirely on account of their shelter from the winds.
The disorders difficult to cure in exposed situations are
colds, gout, coughs, phthisis, pleurisy, spitting of blood, and
those diseases which are treated by replenishment instead of
exhaustion of the natural forces. Such disorders are cured with

61 Vitruvius, On Architecture 1.4.9: “The precepts of the ancients, in this respect,
should ever be observed. They always, after sacrifice, carefully inspected the livers
of those animals fed on that spot whereon the city was to be built, or whereon
a stative encampment was intended. If the livers were diseased and livid, they
tried others, in order to ascertain whether accident or disease was the cause of
the imperfection; but if the greater part of the experiments proved, by the sound
and healthy appearance of the livers, that the water and food of the spot were
wholesome, they selected it for the garrison. If the reverse, they inferred, as in the
case of cattle, so in that of the human body, the water and food of such a place
would become pestiferous; and they therefore abandoned it, in search of another,
valuing health above all other considerations.”

62 In the Homeric Hymn to Apollo 244-304 there are details of the physical scenery

that beguiled Apollo to choose it for the construction of his temple, as, for example,
in 267-274 (Telphousa, the Boeotian Naiad-nymph of the Telphousian spring on
Mount Tilphousios, talks to Apollo): “Lord, you are than I am, yours surely the
strength that is greatest— do you in Krisa erect it, below a ravine of Parnassos.
There will no beautiful chariots ever be dashing, or swift-hoofed horses be clattering
loudly, surrounding your well-built altar; rather, to you great gifts will the glorious
nations of mankind bring, as 1épaian, Hail Healer; delighting in mind you then will
receive fine victims from all of the neighboring peoples.”

46 Axanm M6 1/2023



Revisiting the Hill of Pnyx: The Physical, Rhetorical, and Sociocultural Contexts

difficulty. First, because they are the effect of cold; secondly,
because the strength of the patient being greatly diminished
by the disorder, the air agitated by the action of the winds
becomes poor and exhausts the body’s moisture, tending to
make it low and feeble; whereas, that air which from its soft
and thick nature is not liable to great agitation, nourishes and
refreshes its strength.

And again, in 5.3.1-2:

When the forum is placed, a spot as healthy as possible is
to be chosen for the theatre, for the exhibition of games on the
festival days of the immortal gods, according to the instructions
given in the first book respecting the healthy disposition of
the walls of a city. For the spectators, with their wives and
children, delighted with the entertainment, sit out the whole
of the games, and the pores of their bodies being opened by
the pleasure they enjoy, are easily affected by the air, which, if
it blows from marshy or other noisome places, infuses its bad
qualities into the system. These evils are avoided by the careful
choice of a situation for the theatre, taking especial precaution
that it be not exposed to the south; for when the sun fills the
cavity of the theatre, the air confined in that compass being
incapable of circulating, by its stoppage therein, is heated, and
burns up, extracts, and diminishes the moisture of the body. On
these accounts, those places where bad air abounds are to be
avoided, and wholesome spots to be chosen.

At another point, 5.9.9, Vitruvius points out there are two reasons for
the choice of the locations for public edifices: “they are conducive to two
good purposes; to health in time of peace, and to preservation in time of
war.” The Pnyx may satisfy the second reason, providing protection to the
Athenians in times of war because it sits above the city, but it certainly does
not fulfil the first reason, to protect against natural causes of ill health. As
mentioned above, on Pnyx I, when the edifices followed the natural slope,
the challenge was that the pulpit and the seats were stricken by north winds.
This problem has already been stated in Kourouniotes, Thompson (1932,
136), when arguing that “there must have been many days when it would
have been utterly impossible to hold a public meeting on the place unless
some protection [was] available against the whistling, piercing wind. On
such days, however, the Theater of Dionysus would lie in perfect calm and
comparative warmth as a result of the shelter afforded by the Acropolis to
the north.”
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Therefore, there may be other reasons why the ecclésia took place on the
slope of the Pnyx, specifically three. The first is the hill’s central location
in Athens. Theatrical performances, which attracted the interest of vast
Athenian and non-Athenian audiences, were held in the Theater of Dionysus,
on the south slope of the Acropolis, and near two other key areas of the
ancient polis: the agora, the center of political, economic, and other public
activities, and the Pnyx. In Acharnians 1-42, Aristophanes commented on
the behavior of the presiding officers in the Assembly, saying that they came
to the meetings late because “they are gossiping in the marketplace, slipping
hither and thither to avoid the vermilioned rope.” All the important activities
of democratic Athens took place in the broad political area, with Fredal
noting that “the Pnyx is not located in the physical center of the city, but as
the site for collective deliberation among the entire demos, it constituted the
political center, signified by the fact that it ‘centered’ upon the agora” (see
Fredal 2006, 121, emphasis by the author). In 1.7.1 Vitruvius corroborates
the idea that sacred edifices, “if inland, should be in the centre of the town.”
Therefore, given that the Pnyx is close to the other important precincts, it is
reasonable to presume that its centrality made it a good choice for the place
where the Athenians took decisions about the city.

The second reason is the height of the hill and the views it offers. In 4.5.2
Vitruvius points out that “the temple is to be turned as much as possible, so
that the greater part of the city may be seen from it” (cf. 1.7.1, “the temples
of the gods, protectors of the city, also those of Jupiter, Juno, and Minerva,
should be on some eminence which commands a view of the greater part
of the city”). This appears to be the case with the Pnyx: the physical setting
where the Assembly held its meetings should face the polis, functioning as
a proper and (cognitively/emotionally) effective reminder to the decision-
making Athenians of their sacred duty to cast their vote to the advantage
of the city. The location of the ecclésia on the Pnyx, therefore, acquires a
symbolic dimension: the Athenians climbed the hill to see what they must
protect by their vote - the city below. Their decision was not, therefore,
driven by an abstract idea of their land, but by a very concrete one, which
may have functioned as a source of inspiration for the speakers (see
Wordsworth 1855, 55; Fredal 2006, 121-122), while also creating a sense
of magnitude and solemnity that enhanced the allure of the place where
important decisions about the city were taken (cf. Aristotle, Poetics 1451a).%3

63 Aristotle, Poetics 1451a: “As then creatures and other organic structures must
have a certain magnitude and yet be easily taken in by the eye, so too with plots:
they must have length but must be easily taken in by the memory.”
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The third architectural and topographical reason why the Pnyx was
selected for Assembly meetings is suggested by Fredal, who argues that “[u]
nlike the bema on a plain (the agora), which would raise the speaker above
his audience, the Pnyx (period 1) placed the speaker below his audience,
who looked down upon him. [..] [Tlhe whole audience was kept before
him so that they could be seen easily at a glance” (Fredal 2006, 122-123,
emphasis by the author). To add to Fredal’s reasoning, the setting allows
the audience members to appear before the speaker as a seamless decision-
making body - and this enhances the sense of unity among them, reminding
them pertinently that, despite their argumentative and rhetorical clashes,
which underline the stark differences between political factions, they are
united on the hill, as they should be, for the benefit of the polis. The Pnyx
promotes somatic unity to harness its symbolic, civic meaning; after all, it is
civic unity that guarantees that Athens will function properly and prosper
unequivocally.

5. CONCLUSION

Despite its extensive length this study is but a modest step forward in
the direction of researching and further understanding the topographical,
rhetorical, and other cultural workings on the Pnyx. The aims of this study
were threefold. The first was to prepare an annotated compendium of
references in Attic oratory to two words that most often describe the place
and the political workings there: IIvi¢ and ékxkAnoia. The second aim was to
offer an analysis of performance as it is incorporated into and indicated by
the text of seven symbouleutic speeches of Demosthenes - three Olynthiacs
and seven Philippics. Analysis of performance in the Assembly is compared
with that in the law court, with some overarching conclusions being drawn
about how much of a difference the etiquette of specific institutional settings
truly makes in sustaining a lively presentation of the speech and in achieving
persuasion. The third and final aim of this study was to explore aspects
that have to do with topography: the physical setting, the construction of
the Assembly and its acoustics, and the impact that topography may have
had on determining the character of the political processes in the Assembly.
Another aim has been to answer the question of why the hill was chosen as
the meeting place for the Athenians when they sought to make decisions
about crucial matters that regulated the internal functioning of the polis
and its relationship with other poleis. The arguments that this paper puts
forward have the potential to ignite further interdisciplinary work and help
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scholars better and more adequately understand what happened in the hill
whose name is synonymous with democracy and political deliberation in
classical Athens.

REFERENCES

[1] Adolphs, Ralph. 2013. The Biology of Fear. Current Biology 23: R79-
R93.

[2] Arena, Valentina. 2007. Roman Oratorical Invective. 149-160 in A
Companion to Roman Rhetoric, edited by W. Dominik, J. Hall. London:
Wiley-Blackwell.

[3] Athanasopoulos, Christos. 1976. Problems in Contemporary Theatrical
Developments. Athens: Edition Sideris.

[4] Barkas, Nicolaos. 1994. The Acoustical Parameter of Ancient Greek
Theater Design. Thessaloniki Greece: Monument & Environment.

[5] Barkas, Nikos. 2019. The Contribution of the Stage Design to the
Acoustics of Ancient Greek Theatres. Acoustics 1: 337-353.

[6] Bauman, Richard A. 1990. Political Trials in Ancient Greece. London and
New York: Routledge.

[7]1 Bers, Victor. 1985. Dikastic Thorubos. 1-15 in Crux: Essays Presented
to G. E. M. de Ste Croix on his 75th Birthday, edited by Paul A. Cartledge
and David Harvey. Devon: Duckworth.

[8] Bers, Victor. 2013. Performing the Speech in Athenian Courts and
Assembly Adjusting the Act to Fit the BEma? Bulletin of the Institute of
Classical Studies 123: 27-40.

[9] Bicknell, Peter]. 1987. Voting in Tribal Groups in the Athenian Assembly.
Greek Roman and Byzantine Studies 28: 51-92.

[10] Bicknell, Peter ]. 1989. Athenians Politically Active in Pnyx II. Greek
Roman and Byzantine Studies 30: 98-100.

[11] Bruel, Per V. 2002. Models of Ancient Sound Vases. journal of the
Acoustical Society of America 112: 2333.

[12] Burke, Kenneth. 1969. A Rhetoric of Motives. Berkeley and Los Angeles:
University of California Press.

[13] Burkert, Walter. 1972. Lore and Science in Ancient Pythagoreanism.
Cambridge, MA: Harvard University Press.

50 Axanm M6 1/2023



Revisiting the Hill of Pnyx: The Physical, Rhetorical, and Sociocultural Contexts

[14]

[15]

[16]

[17]

(18]

[19]

[20]

[21]

[22]

[23]

[24]

[25]

[26]

[27]

Camp, John M. 1986. The Athenian Agora: Excavations in the Heart of
Classical Athens. New York: Thames and Hudson.

Canac, Francgois. 1957. Lacoustique des Theatres Antiques, ses
enseignements. France: Centre national de la recherche scientifique.

Carey, Christopher. 2000. Aeschines. Austin: University of Texas Press.

Chourmouziadou, Kalliopi. 2007. Ancient and Contemporary Use of
Open-air Theatres: Evolution and Acoustic Effect on Scenery Design. Diss.
The University of Sheffield.

Conover, Pamela Johnston. 1984. The Influence of Group Identifications
on Political Perception and Evaluation. The Journal of Politics 46: 760-
785.

Csapo, Eric, William ]. Slater. 1995. The Context of Ancient Drama. Ann
Arbor: Michigan University Press.

Declercq, Nico F, Cindy S. A. Dekeyser. 2007. Acoustic diffraction effects
at the Hellenistic amphitheater of Epidaurus: Seat rows responsible
for the marvelous acoustics. The Journal of the Acoustical Society of
America 121: 2011-2022.

Deonna, Julien A., Raffaele Rodogno, Fabrice Teroni. 2011. In Defence of
Shame. Oxford: Oxford University Press.

Dilke, Oswald Ashton Wentworth. 1948. The Greek Theatre Cavea. The
Annual of the British School at Athens 43:125-192.

Ellsworth, P. C., E. M. W. Tong. 2006. What Does it Mean to be Angry
at Yourself? Categories, Appraisals, and the Problem of Language.
Emotion 6: 572-586.

Enos, Richard Leo. 1998. Review of Theory, Text, Context: Issues in Greek
Rhetoric and Oratory, by C. L. Johnstone. Rhetoric Review 16: 327-334.

Fisher, Nick. 2001. Aeschines, Against Timarchos: Introduction,
Translation and Commentary. Oxford: Oxford University Press.

Fitzgerald, E. 1855. On Acoustic Vases and Other Relics Discovered
in Restorations Lately Made in the Church of St. Mary, Youghal
Proceedings and Transactions of the Kilkenny and South-East of Ireland
Archaeological Society 3: 303-310.

Forsén, Bjorn, Greg Stanton. 1996. The Pnyx in the History of Athens.
Proceedings of an International Colloquium Organised by the Finnish
Institute at Athens, 7-9 October, 1994. Athens: Finnish Institute at
Athens.

51



A. Serafim (cTp. 1-63)

[28] Fredal, James. 2006. Rhetorical Action in Ancient Athens: Persuasive
Artistry from Solon to Demosthenes. Carbondale: Southern Illinois
University Press.

[29] Gilbert, Paul, Julie Pehl, Steven Allan. 1994. The Phenomenology of
Shame and Guilt: An Empirical Investigation. British Journal of Medical
Psychology 67: 23-36.

[30] Goularas, Dionysis. 1995. Acoustics of Ancient Theatres. Diss. Aristotle
University of Thessaloniki.

[31] Giilnihan, Atay, Ziihre S Giil. 2021. Clay Pots of Ottoman Architecture:
Acoustics, Structure, and Ventilation. Proceedings of Meetings on
Acoustics 42: 015003.

[32] Guthrie, William Keith Chambers. 1962. A History of Greek Philosophy:
Volume 1, The Earlier Presocratics and the Pythagoreans. Cambridge:
Cambridge University Press.

[33] Hall, Edith. 1995. Lawcourt Dramas: The Power of Performance in
Greek Forensic Oratory. Bulletin of the Institute of Classical Studies 40:
39-58.

[34] Hall, Edith. 2002. The Singing Actors of Antiquity. 3-38 in Greek and
Roman Actors, Aspects of an Ancient Profession, edited by Patricia
Easterling, Edith Hall. Cambridge: Cambridge University Press.

[35] Hall, Edith. 2006. The Theatrical Cast of Athens. Interactions between
Ancient Greek Drama and Society. Oxford: Oxford University Press.

[36] Hall, Edith. 2022. Some Functions of Rhetorical Questions in Lysias’
Forensic Orations. TBA in Style and the City: Form and Functions of
Language in Attic Oratory (special issue in Trends in Classics), edited by
Alessandro Vatri and Andreas Serafim.

[37] Hansen, Mogens Herman. 1976. Apagoge, Endeixis and Ephegesis
against Kakourgoi, Atimoi and Pheugontes. Odense: Odense University
Press.

[38] Hansen, Mogens Herman. 1982. The Athenian Ecclesia and the
Assembly-Place on the Pnyx. Greek Roman and Byzantine Studies 23:
246-248.

[39] Hansen, Mogens Herman. 1983 The Athenian Ecclesia: A Collection of
Articles 1976-83. Copenhagen: Museum Tusculanum Press.

[40] Hansen, Mogens Herman. 1985. Demography and Democracy: The
Number of Athenian Citizens in the Fourth Century BC. Herning: Systime.

[41] Hansen, Mogens Herman. 1989. The Athenian Ecclesia 11, A Collection of
Articles, 1983-1989. Copenhagen: Museum Tusculanum Press.

52 Axanm M6 1/2023



Revisiting the Hill of Pnyx: The Physical, Rhetorical, and Sociocultural Contexts

[42] Hansen, Mogens Herman. 1991. The Athenian Democracy in the
Age of Demosthenes: Structure, Principles, and Ideology. Oxford and
Cambridge/MA: B. Blackwell.

[43] Harrison, Evelyn B. 1890. The Athenian Agora. Princeton, NJ: American
School of Classical Studies at Athens.

[44] Hitching, Sam. 2017. The Date of [Demosthenes] 17, On the Treaty with
Alexander. Harvard Studies in Classical Philology 109: 167-197.

[45] Huddy, Leonie. 2003. Group Identity and Political Cohesion. 511-558
in Oxford Handbook of Political Psychology, edited by David O. Sears,
Leonie Huddy and Robert Jervis. Oxford: Oxford University Press.

[46] Hunt, Lester H. 1978. Character and Thought. American Philosophical
Quarterly 15: 177-186.

[47] Izenour, George C. 1977. Theater Design. New York: McGraw-Hill.

[48] Jimenez, Marta. 2020. Plato on the Role of Anger in Our Intellectual
and Moral Development. 285-307 in Emotions in Plato, edited by Laura
Candiotto, Olivier Renaut. Leiden and Boston: Brill.

[49] Johnstone, Christopher Lyle, Richard ]. Graff. 2018. Situating Deliberative
Rhetoric in Ancient Greece: The Bouleutérion as a Venue for Oratorical
Performance. Advances in the History of Rhetoric 21: 2-88.

[50] Johnstone, Christopher Lyle. 1996. Greek Oratorical Settings and the
Problem of the Pnyx: Rethinking the Athenian Political Process. 97-127
in Theory, Text, Context: Issues in Greek Rhetoric and Oratory, edited by
Christopher Lyle Johnstone. Albany: State University of New York Press.

[51] Johnstone, Christopher Lyle. 2001. Communicating in Classical
Contexts: The Centrality of Delivery. Quarterly Journal Speech 87: 121-
143.

[52] Judeich, Walter. 1931. Topographie von Athen. 2d ed. Munich: Beck.

[53] Kim, Kyungyoon, Bret Jackson, loannis Karamouzas, Moses Adeagbo,
Stephen ]J. Guy, Richard Graff. 2015. Bema: A multimodal interface
for expert experiential analysis of political assemblies at the Pnyx in
ancient Greece, 2015 IEEE Symposium on 3D User Interfaces (3DUI),
19-26.

[54] Kourouniotes, Konstantinos, Homer A. Thompson. 1932. The Pnyx in
Athens. Hesperia 1: 90-217.

[55] Lau, Ronald Siu Man. 1989. Individual and Contextual Influences on
Group Identification. Social Psychology Quarterly 52: 220-231.

53



A. Serafim (cTp. 1-63)

[56]

[57]

[58]

[59]

[60]

[61]

[62]

[63]

[64]

[65]

[66]

[67]

[68]

[69]

54

Ley, Graham. 2006. A Short Introduction to the Ancient Greek Theater.
Rev. ed. Chicago: The University of Chicago Press.

MacDowell, Douglas. 2000. Demosthenes, On the False Embassy. Oxford:
Oxford University Press.

Manzetti, Maria Cristina. 2019. The Performances at the Theatre of the
Pythion in Gortyna, Crete. Virtual Acoustics Analysis as a Support for
Interpretation. Open Archaeology 5: 434-443.

Martin, Gunther. 2006. Forms of Address in Athenian Courts. Museum
Helveticum 63: 75-88.

Mayer, James. 2011. Mythological History, Identity Formation, and the
Many Faces of Alexander the Great. https://digitalcommons.macalester.
edu/classics_honors/11/ (last visited 16 February 2023).

Michalopoulos, Andreas, Andreas Serafim, Alessandro Vatri, Flaminia
Beneventano della Corte (eds.). 2021. The Rhetoric of Unity and Division
in Ancient Literature. Berlin and Boston: De Gruyter.

Miller, Arthur H., Patricia Gurin, Gerald Gurin, Oksana Malanchuk. 1981.
Group Consciousness and Political Participation. American Journal of
Political Science 25: 494-511.

Moysey, Robert A. 1981. The Thirty and the Pnyx. American Journal of
Archaeology 85: 31-37.

Pickard-Cambridge, Arthur Wallace. 1968. The Dramatic Festivals of
Athens. Oxford: Clarendon University Press.

Roseman, Ira J. 1991. Appraisal determinants of discrete emotions.
Cognition and Emotion 5: 161-200.

Rosenwein, B. 2002. Worrying about Emotions in History. American
Historical Review 107: 821-845.

Rosenwein, B. 2006. Emotional Communities in the Early Middle Ages.
Ithaca: Cornell University Press.

Rotroff, Susan I., John McK. Camp. 1996. The Date of the Third Period
of the Pnyx. Hesperia: The Journal of the American School of Classical
Studies at Athens 65: 263-294.

Rubinstein, Lene. 2004. Stirring up Dicastic Anger. 187-203 in Law,
Rhetoric, and Comedy in Classical Athens. Essays in honour of Douglas M.
MacDowell, edited by Douglas L. Cairns and Ronald Arbuthnott Knox.
Wales: Classical Press of Wales.

Axanm M6 1/2023


https://digitalcommons.macalester.edu/classics_honors/11/
https://digitalcommons.macalester.edu/classics_honors/11/

Revisiting the Hill of Pnyx: The Physical, Rhetorical, and Sociocultural Contexts

[70]

[71]

[72]

[73]

[74]

[75]

[76]

[77]

[78]

[79]

Rubinstein, Lene. 2005. Differentiated Rhetorical Strategies in the
Athenian Courts. 129-145 in The Cambridge Companion to Ancient
Greek Law, edited by Michael Gagarin and David Cohen. Cambridge:
Cambridge University Press.

Scherer, K. R. 2005. Unconscious Processes in Emotion: The Bulk of the
Iceberg. 312-334 in Emotion and Consciousness, edited by Lisa Feldman
Barrett, Paula M. Niedenthal, Piotr Winkielman. London and New York:
The Guilford Press.

Serafim, Andreas. 2015. Making the Audience: Ekphrasis and Rhetorical
Strategy in Demosthenes 18 and 19. Classical Quarterly 65: 96-108.

Serafim, Andreas. 2017. Attic Oratory and Performance. London and
New York: Routledge.

Serafim, Andreas. 2020. EPQTHXON AYTOYZX: Questions, Rhetorical
Purpose, and Hypocrisis in Attic Forensic Oratory. 229-248 in Law,
Magic, and Oratory, edited by Gerhard Thiir, Sima Avramovi¢, Andreja
Katancevié. Belgrade: University of Belgrade Faculty of Law.

Serafim, Andreas. 2021. “I, He, We, You, They“: Addresses to the
Audience as a Means of Unity/Division in Attic Forensic Oratory. 71-98
in The Rhetoric of Unity and Division in Ancient Literature, edited by
Andreas Michalopoulos, Andreas Serafim, Alessandro Vatri, Flaminia
Beneventano della Corte. Berlin and Boston: De Gruyter.

Serafim, Andreas. 2021. Religious Discourse in Attic Oratory and Politics.
London and New York: Routledge.

Serafim, Andreas. 2022. The Mood of Persuasion: Imperatives and
Subjunctives in Attic Oratory. 299-317 in Style and the City: Form
and Functions of Language in Attic Oratory (special issue in Trends in
Classics), edited by Alessandro Vatri and Andreas Serafim.

Serafim, Andreas. Forthcoming. As in a Game of Minesweeper:
Fakeness, Imprecision, and Truth about the Body in Attic Oratory.
TBA in Fake News in und aus der Antike: Formen und Funktionen von
“Falschmeldungen” in der antiken griechischen Literatur und ihre
Auswirkungen auf das moderne Verstindnis, edited by Amphilochios
Papathomas, Diego De Brasi and Theofanis Tsiampokalos. Mnemosyne
Supplements.

Sevillano, Arturo Barba, Radu Lacatis, Alicia Giménez, José Romero.
2008. Acoustics Vases in Ancient Theatres: Disposition, Analysis from
the Ancient Tetracordal Musical System. The Journal of the Acoustical
Society of America 123: 3604.

55



A. Serafim (cTp. 1-63)

[80] Sicking, Christiaan Marie Jan. 1991. The Distribution of Aorist and
Present Tense Stem Forms in Greek, Especially in the Imperative. Glotta
69: 14-43, 154-170.

[81] Silva, Laura. 2022. On Being Angry at Oneself. Ratio 35: 236-244.

[82] Sinker, A.P. 1937. A Verse-Translation of Lucretius Lucretius, De Rerutn
Natura. Cambridge: Cambridge University Press.

[83] Sommerstein, Alan H. 1981. The Comedies of Aristophanes. Warminster:
Aris & Phillips.

[84] Sourvinou-Inwood, Christiane. 1988. Further Aspects of Polis Religion.
AION 10: 259-274.

[85] Sourvinou-Inwood, Christiane. 1990. What is Polis Religion? 295-322
in The Greek City: From Homer to Alexander, edited by Oswyn Murray
and Simon Price. Oxford: Oxford University Press.

[86] Tajfel, Henri, John. C. Turner. 1979. An Integrative Theory of Intergroup
Conflict. 33-37 in The Social Psychology of Intergroup Relations,
edited by William G. Austin, Stephen Worchel. Michigan: Brooks Cole
Publishing.

[87] Taplin, Oliver. 1999. Spreading the Word Through Performance. 33-
57 in Performance Culture and Athenian Democracy, edited by Simon
Goldhill and Robin Osborne. Cambridge: Cambridge University Press.

[88] Thomas, Rosalind. 2011. And You, the Démos, Made an Uproar:
Performance, Mass Audiences, and Text in the Athenian Democracy.
161-187 in Sacred Words: Orality, Literacy, and Religion, edited by
André P. M. H. Lardinois, Josine H. Blok and Marc G. M. van der Poel.
Leiden and Boston: Brill.

[89] Thompson, Homer A., R. L. Scranton. 1943. Stoas and City Walls on the
Pnyx. Hesperia 12: 269-383.

[90] Valiere, Jean-Christophe, Bénédicte Palazzo-Bertholon, Jean-Dominique
Polack, Pauline Carvalho. 2013. Acoustic Pots in Ancient and Medieval
Buildings: Literary Analysis of Ancient Texts and Comparison with
Recent Observations in French Churches. Acta Acustica united with
Acustica 99: 70-81.

[91] Vovolis, Thanos, Giorgos Zamboulakis. 2007. The Acoustical Mask of
Greek Tragedy. Didaskalia 7: 1-7.

[92] Wiles, David. 1997. Theatre and Citizenship: The History of a Practice.
Oxford: Oxford University Press.

56 Axanm M6 1/2023



Revisiting the Hill of Pnyx: The Physical, Rhetorical, and Sociocultural Contexts

[93] Wordsworth, Christopher. 1855. Athens and Attica: Notes of a Tour.
London: John Murray.

[94] Worthington, lan. 2020. ‘Fake News’: The Greek Orators’ Rhetorical
Presentation of The Past. Roda da Fortuna: Electronic Journal about
Antiquity and Middle Ages 9: 15-31.

FIGURES

= E L

Figure 1. The three phases of the Pnyx. Drawing by John Travlos. http://

www.agathe.gr/democracy/the_ekklesia.html (last visited: 20 February
2023).
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(c) Pnyx III

Figure 2 (a-b-c). 3D models showing the evolution of the Pnyx assembly
area and relative size of the three phases. Kim, Kyungyoon et al. 2015.

Figure 3. The Pnyx, about 500 BC. Model by C. Mammelis. Athens, Agora
Museum. http://www.agathe.gr/democracy/the_ekklesia.html (last visited:
20 February 2023).
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Figure 4a. The remnants of the béma, the speaker’s platform, on the Pnyx.
Source: the author.
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Figure 4b. The diateichisma - a new fortification wall behind the stoas, built
in the 4™ century BC. Source: the author.
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Figure 4c. Remains of the retaining wall built during the third phase of the
Pnyx’s development. Source: the author.

Panckoucke’s 1847 publication of Vitruvius). Source: Valiére et al. 2013,
70-81.
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Figure 6. Reconstruction of Vitruvius’ information about the distribution of
bronze acoustic pots in an ancient theatre. Source: Sevillano et al. 2008.

Figure 7. Acoustic pot that is embedded in the wall of the church of the
Chartreuse  Notre-Dame-du-Val-de-Bénédiction, Villeneuve-1és-Avignon,
France. https://en.wikipedia.org/wiki/Acoustic_jar (last visited: 20 February
2023).
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Figure 8. Clay pots used in the flooring system of the Hazine-i Evrak Building
in Constantinople. Source: Atay, Gl (2021, 1-12, on p. 8).
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1. INTRODUCTION

The past decade has seen a rapid digital transformation of the banking
industry. One of the driving forces has been the emergence of financial
technology companies (fintechs), which introduced many incremental
innovations in banking. Fintechs are praised for their flexibility and ability
to leverage cutting-edge technology to offer affordable and customer-centric
services. These companies raised great expectations, among industry
members, academics, and the wider public, that they would bring about a
revolution in banking (The Economist 2015), disintermediate the banking
value chain (e.g. Macchiavello 2021), and ‘disrupt’ the traditional banking
business model (e.g. Anand, Mantrala 2019; Cai 2018; Oshodin et al. 2017).
Fintech activity rapidly spread across different fintech verticals. Recent
literature captured their presence in 22 out of 36 banking service domains,
while the biggest concentration is in the area of payments and transfer of
funds (Hanafizadeh, Amin 2022).

Despite the rising threat of these potential competitors, banks have largely
managed to shelter their rents and accommodate fintech entry. The reason
is that fintechs often depend on banking infrastructure, licenses, customer
bases, products, and data, compelling them to partner with incumbents
(Enriques, Ringe 2020). As industry reports in different countries have
shown insufficient levels of contestability and competition in the banking
sector, regulators worldwide have been incentivised to adopt open banking
policies. The idea of open banking is to mandate banks to allow third-party
access to their customer data upon receiving customer consent. The main
regulatory goal has been to reduce informational rents enjoyed by banks
and to induce market entry. Open banking resides on the premise that data
is a competitive bottleneck in the banking industry, while customers hold
the ultimate ownership over their data and should be allowed to share it
with third party providers that can generate new value for them.

Given that the adoption of open banking policies is relatively recent,
the theoretical account of this phenomenon is still emerging. While the
literature on open banking is fast growing (a notable contribution is Open
Banking, edited by Linda Jeng (2022)), it appears that none of the existing
studies examines open banking in the context of a broader set of factors
facilitating the market entry of fintechs, either as competitors or partners
of incumbents. Therefore, this paper aims to explore the potential effects
of open banking policies in light of existing market-driven practices of
competition and cooperation between banks and fintechs. To assess the
promises of open banking, the paper also explores the differences in the
regulatory approaches of several prominent jurisdictions: the European
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Union (EU), the United Kingdom (UK), Australia, and India. The paper is
among the first to discuss trade-offs of different regulatory design features
and assess their expected impact on competition and cooperation in the
market. In terms of methodology, this is a conceptual paper that draws upon
the existing literature at the intersection of economics, finance, and law.! Its
theoretical propositions are suitable for further empirical testing as time
elapses and more data becomes available.

The paper aims to contribute to three strands of literature. An overarching
framework for the paper is the literature looking into the relationship
between regulation and competition in banking (e.g. Vives 2016). While
the dominant paradigm is that regulation tends to soften and deregulation
tends to strengthen competition (Degryse, Ongena 2008), open banking is
specific as a pro-competitive regulatory intervention. The paper also aims to
contribute to scholarship examining the determinants of fintech emergence
and development. A growing number of papers is looking into successful
fintech business models in different sectors, and factors driving fintech
development at a country level (e.g. Haddad, Hornuf 2019). Recent literature
has also opened up the question of why fintechs and banks tend to cooperate,
either focusing on the bank (Faes et al. 2022) or fintech perspective (e.g.
Bomer, Maxin 2018; Drasch, Schweizer, Urbach 2018; Gozman, Hedman,
Sylvest 2018). Finally, the paper is connected to the literature examining the
effects of regulations on fintech markets, which have predominantly focused
on specific fintech verticals (e.g. Dushnitsky et al. 2016; Rau 2021). In
contrast, open banking policies promise to have an impact across different
fintech industries.

The structure of the paper is as follows. The next section explores the
bank-fintech interaction landscape, trying to systemise different models of
fintech entry. Section 3 discusses the foundations of open banking, outlining
key concepts and regulatory objectives. Section 4 explores variations in
open banking approaches in different jurisdictions, such as mandatory vs
voluntary nature, the (un)existence of technical standards for data access,
the scope of data to be shared, the regulatory perimeter regarding market
participants, etc. Section 5 examines whether and to what extent open
banking frameworks will likely drive competition and collaboration in
banking, given the theoretical considerations on market-driven practices
(Section 2) and different regulatory design features (Section 4). The last
section concludes by elaborating on the potential developments of open
banking and sets a research agenda.

1 Additional insights come from personal work in the capacity of a tutor for the

Cambridge Fintech and Regulatory Innovation programme (CFTRI).
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2. BANK—-FINTECH INTERACTION LANDSCAPE

To understand the ‘disruptive’ potential of fintechs and the implications of
open banking policies for their expansion, it is helpful to better understand
the existing modes of fintech market entry. Fintechs encompass a wide
range of different innovations, which can roughly be divided into those
that concern the delivery of (core) banking services and those that employ
advancements in general-purpose technology (e.g. artificial intelligence (Al)),
cloud computing, distributed ledger technology (DLT) to enhance existing
banking products and processes (Bank for International Settlements 2018,
9). Examples of fintechs that fall within the latter category include fintechs
that provide software for customer digital authentication and customer
onboarding (e.g. Onfido), programmes that enable algorithmic credit-scoring
(e.g. Aire), or programmes that facilitate regulatory compliance (also known
as RegTech). These companies essentially provide inputs for the delivery
of financial services. The banks’ incentives to integrate their services
are straightforward, i.e. banks can streamline processes, save on human
resources expenditures, and provide cheaper and more reliable services.

Fintechs that deliver core banking services seldom do so independently
and in direct competition with banks. Banks typically engage in a broad
spectre of activities (Boot 2016, 436), thus performing a set of interrelated
functions: maturity transformation and liquidity provision by accepting short-
term deposits and extending medium and long-term loans, and payment and
transaction services. In contrast, fintech services usually intend to target
specific customer needs or even specific customer segments. Thus, fintech
competition that involves market entry along all or most banking activities
is rare. Nevertheless, two types of fintech business models compete directly
with banks. The first type is so-called neo (digital, challenger) banks, which
are essentially licensed entities that engage in banking activities exclusively
via digital means, without any physical location and traditional branch
networks. Depending on the jurisdiction, they hold a full blown banking
licence or, as of recently, new types of lighter licenses aimed at facilitating
market access.? Examples include Monzo Bank and Fidor in the UK, WeBank
in China, N26 in Germany, etc. The second type of fintechs, whose products
can be deemed substitutes for banking services, are companies whose
business model is built on the premise of banking disintermediation. They
offer technology platforms that stand as an alternative to ‘balance-sheet
intermediaries’ and ‘trusted third parties’, and instead, provide matching

2 For example, the Swiss regulator, FINMA, introduced a fintech licence to boost

innovative financial companies (FINMA 2022).
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services between lenders and borrowers, or two sides of a payment
transaction (Bank for International Settlements 2018, 20). Examples include
licensed crowdfunding platforms in the area of lending and capital raising,
and cryptocurrencies in the area of payments. The ability of these fintechs
to compete with banks is constrained by increased exposure to counterparty
risk, among other factors.?

Among the fintechs that deliver banking services independently, there
is an increasing number of companies that offer banking services to
unbanked or underbanked parts of the population. These fintechs developed
innovations ‘where incumbent service providers were not present and in
market segments where customer needs were not met’ (Carletti et al. 2020,
7). Examples include mobile money payments in developing countries, such
as M-Pesa in Kenya. In essence, these companies are not direct competitors
to banks as the markets they operate in are not in the banks’ sphere of
interest.

An increasingly large number of fintech entries is enabled or facilitated
by cooperation with a bank, which leads to the shared delivery of banking
services. This phenomenon is often described as ‘disaggregation of the
banking value chain’ or ‘unbundling of banking services’ It involves the
departure from the premise that ‘the offering to the customer is exclusively
created and distributed in-house by a bank’ (Gozman, Hedman, Sylvest 2018,
7). Cooperation can take various forms, such as direct equity investments,
joint ventures, alliances, incubation, etc. (Drasch, Schweizer, Urbach 2018,
10; Oshodin et al. 2017, 8-9).

The shared delivery of banking services by banks and fintechs is enabled
by the use of application programming interfaces (APIs). This interface allows
to synchronise and connect the database or services of a bank with different
third-party applications or programs (Chakray 2022, 8). APIs in banking
(or open banking in a broader sense) are ‘about letting third parties build
applications and services around the platforms of the financial institutions’
(Gozman, Hedman, Sylvest 2018, 6). In other words, by decomposing the
banking value chain, APIs enable service creation and distribution by third
party providers.

Bank-fintech collaborations are driven by the banks’ need for faster
access to innovation. Their cumbersome legacy systems and bureaucratic
and complex governance infrastructure make the internal innovation
process sluggish. Fintech innovations can help banks enrich their service

3 For a concise discussion on promises and expectations of cryptocurrencies, see

Carletti et al. 2020, 8-11.
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offer, or improve their distribution channels and customer experience.
Partnerships with fintechs can also open new revenue streams for banks.
The fintechs’ incentives for cooperating with banks are diverse and directly
relate to barriers to entry into the banking services market. The most
important barriers are the lack of an established customer base, limited data
on potential customers, lack of reputation and brand recognition, relatively
high cost of capital, regulatory infrastructure,* and the need to integrate
banking products into their services (Bomer, Maxin 2018, 11; Carletti et al.
2020, 7).

If one were to roughly decompose the banking value chain into service
creation and distribution (customer interface), fintechs can perform both
(Gozman, Hedman, Sylvest 2018, 6-8). Most often they serve as distributors
of banking products, such as the case with mobile wallets (Google Pay, AliPay),
marketplaces for banking services (e.g. platforms that match borrowers
with bank lenders), or different kinds of information aggregators. The case
of aggregators is interesting (especially in light of open banking, as will be
discussed below), as they offer customers a single interface through which
they can manage financial accounts held at various institutions (including
the option of initiating payments).

In many instances, banks enable the provision of services created by third
party providers, either through their distribution channels (e.g. offering
‘robo-advisor’ investments to their clients) or by lending their regulatory
license. In the latter case, also called ‘white-label bank’ (Bomer, Maxin 2018,
17), a fintech can offer deposit-taking, lending, or payment services under
its brand, while the bank providing the regulatory infrastructure remains in
the background, often not visible to the fintechs’ customers. The outsourcing
arrangement is established on a contractual basis.®

Independently of the fintech’s place in the value chain (service creation
vs distribution), it is important to understand who can claim ownership
over the customer base, which is tightly related to the question of which
brand is visible to customers. In instances in which a bank has a relegated
role (Bank for International Settlements 2018, 19-20), which is typically

4 Regulatory infrastructure, in this context, is understood as a regulatory license

complemented with necessary systems and procedures in place to ensure regulatory
compliance.

5 An example of this model is the German-based fintech Penta, which cooperated

with Solarisbank. For detailed regulatory implications of this model, see Enriques,
Ringe (2020).
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the case with the ‘white-label bank’ model, but increasingly more so with
information aggregators, bank-fintech cooperation can indirectly lead to
more competition in the market as well.

Despite a proliferation of bank-fintech cooperation, banks’ willingness to
voluntarily integrate a third-party provider, i.e. the ‘troublemaker’ (Drasch,
Schweizer, Urbach 2018), is often constrained for several reasons. Firstly,
banks continue to bear all the regulatory compliance risk without being
in full control over the fintech’'s operations. Simply put, bilateral contracts
may not be effective enough in inducing fintechs to meet all the regulatory
standards, while monitoring efforts by the bank may be limited and costly.
Moreover, due to legacy systems, banks usually find it complex and costly
to modernise their infrastructure and create APIs for third-party access.
Finally, in collaborative models in which fintechs are customer-facing, banks
may be afraid of ceding their customer base to their partners.

In summary, limited direct competition between fintechs and banks and
factors hindering bank-fintech partnerships suggest that there is a need
for more contestability in markets for banking services. Financial markets
regulators with a competition mandate have sought to address this issue by
adopting open banking policies. The following sections will explore the basic
concepts of open banking, discuss major regulatory models, and assess their
potential effects on competition and cooperation in the market.

3. THE FOUNDATIONS OF OPEN BANKING

Customer data has always been one of the key inputs in financial
intermediation services. The very existence of banks is often explained by
their ability to overcome or mitigate pronounced information asymmetries,
which lead to trade frictions in direct interactions between lenders and
borrowers (Damme 1994).° Namely, banks are considered superior in the
screening of borrowers ex ante, and monitoring the contract execution
ex post, thus reducing adverse selection and moral hazard. While banks
have different ways of gathering relevant information about borrowers’
creditworthiness, banks have traditionally relied on their lasting
relationships with their customers - a concept also known as relationship

6 In addition to trade frictions caused by asymmetric information, banks can

mitigate trade frictions arising because lenders prefer to hold liquid assets, while
borrowers prefer a longer maturity of their loan (a bank’s function of maturity
transformation). For an overview of microeconomic theories in banking, see
Damme (1994).
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banking or relationship lending (Elyasiani, Goldberg 2004). It is often held
that long-lasting relationships with customers, together with the continuity
of the organisation, determine a bank’s value (Boot 2016, 433). Empirical
studies also document that continuous relationships between banks and
their clients are associated with lower interest rates, less strict collateral
requirements, and a lower likelihood of credit rationing (Berlin, Mester
1999, 579). Moreover, banks’ insights into customer transaction accounts,
savings accounts, lending patterns, and repayment history over time give
them a competitive advantage in cross-selling other banking products and
services. The abundant data that customers produce as a by-product of
their financial activities serves as a basis for offering, for instance, wealth-
management services.

As in other segments of the economy, the importance of data in financial
services is increasing. Data is often colloquially referred to as the ‘new oil’
(The Economist 2017). This is due to the technological progress, which
reduces the costs of collecting, storing, and processing data (such as via
machine learning, Al, and prediction algorithms), thus, enabling to extract a
greater value from it (Acquisti, Taylor, Wagman 2016, 444; Allen, Gu, Jagtiani
2021, 2; Carriere-Swallow, Haksar 2022, 128). Being aware of this trend,
regulators in several countries have adopted, or are considering adopting,
open banking policies to facilitate the access and use of available banking
data, thus promoting innovation and competition in the market. According
to some studies, open banking policies are ‘on the way to adoption’ in more
than 80 countries (Babina, Buchak, Gornall 2022, 19).

The concept of open data implies that customers are permissioned to
share their data held at banks with third party providers. The access to
data is provided under controlled standards, while individual customer
data is usually retrieved in a standardised format, allowing for easy analysis
and comparison. Open banking, mandated by regulation, resides on three
interrelated premises. The first premise is that customers are the ultimate
owners of their data, and they have the right to decide who will have access
to it and for which purposes. Customers’ explicit consent to share their data
presupposes that the value of services they receive outweighs the disutility
that comes with reduced privacy.” The idea is embedded in the term ‘data
portability’, as part of a broader concept of ‘active data rights’ The latter

7 This assumption implies that the customer (data subject) has sufficient

information and control over the consequences of collecting their data, such as
when their data is collected and for what purposes, which is often not the case in
the digital economy (see Acquisti, Taylor, Wagman 2016).
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implies that individuals not only enjoy protection from their data misuse
or theft, but can also take actions concerning information about themselves
(Asrow 2022, 33-34).

The second premise is that financial institutions have the incentive
to shield the customer data they gather from their competitors. From
an efficiency point of view, banks’ exclusive use of their customer data is
suboptimal. The non-rival nature of the data, i.e. that the same information
can be used by multiple economic agents, suggests that society would be
better off if the data is shared among different agents that can derive value
from its exploitation (Carriére-Swallow, Haksar 2022, 130-131).8

In connection to this, the third premise is that customer data can be a
competitive bottleneck in the banking industry (e.g. Dell’Ariccia 2001; He,
Huang, Zhou 2023). The essential idea is that established incumbents benefit
from relationship banking, i.e. proprietary information gathered through
continuous interactions with their customers allows them to better assess
their creditworthiness. Based on this, they can acquire some market power
over their customers to their competitors’ disadvantage.’

Therefore, allowing customers to share their transactional data with
third party providers of their choice should lower barriers to entry in the
banking sector and increase competitive pressure on incumbents, thus
leading to lower prices and greater innovation in the provision of banking
services. Another argument that further supports open banking policies is
that data is at the heart of fintech businesses (Wolberg-Stok 2022, 17). As
technology companies that focus on specific customer needs, they can use
individual granular data more efficiently than banks. In other words, they
can better exploit customer heterogeneity, bringing change along three
important dimensions (Babina, Buchak, Gornall 2022, 15). Firstly, fintechs
can offer better customised products (for instance, financial advice or wealth
management services). Secondly, using advanced tools of data analysis helps

8 It is worth noting, however, that there is a difference between situations in

which information on an individual customer is used for selling different banking
products (e.g. consumer loans and mortgages) and situations in which such
information is used for selling a unique banking product but different market
players compete in offering the best terms to the customer. In the latter case, even
though all competitors who have access to information can derive value from its
exploitation, only the competitor that offers the best terms will ultimately conclude
the transaction with the customer and actually benefit from it. Nevertheless, this
will improve allocative efficiency.

9 This has to be understood in the context of a wider ‘data economy where the

size of the data pool determines competitive strength’ (Arner, Buckley, Zetzsche
2022, 150).
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them to predict better customer willingness to pay for certain products or
services, thus facilitating price discrimination. While price discrimination
allows service providers to extract more consumer surplus (primarily
from willing to pay customers), it also enables them to provide services to
previously underserved customers with low willingness to pay. Moreover,
fintechs often combine banking data with non-traditional data sources,
providing more efficient tools for risk pricing and credit decisions (Babina,
Buchak, Gornall 2022; Berg et al. 2020; Langenbucher, Corcoran 2021).1°
Better estimation of individual customer risk is essential for mitigating
adverse selection, which is a result of a ‘pooling equilibrium’ - situation
in which ‘good’ and ‘bad’ types of borrowers receive loans under similar
conditions because they are non-differentiable.!!

It is important to note that the optimism about open data policies resides
on the idea that the amount of data produced within the banking sector will
remain unchanged. Nevertheless, the fact that open banking regulations will
turn customer data into a common good can alter the incentives of market
participants involved in its production: customers and banks. Customers
may reduce data production if they are unsure how their data is used
(Babina, Buchak, Gornall 2022, 19) or if they are afraid of incurring costs as
a result of it, for instance, if the data reveals that they are risky customers.
An important interrelated question to understand is whether and when they
will decide to ‘opt in’ to share their banking data with third party providers.
Banks usually do not incur significant costs when collecting customer data
that is a by-product of regular financial activities. However, all the costs
borne to establish and maintain relationship banking may now be futile due
to a lack of exclusivity over customer data, again potentially reducing the
total amount of data available (Carriére-Swallow, Haksar 2022, 140-141).

10 For instance, Upstart is a US-based lending platform that uses Al to predict
creditworthiness based on alternative data, such as educational background
and current employment, and provides consumer loans in cooperation with
banks (Langenbucher, Corcoran 2021, 142-143). Berg et al. (2020) analyses the
importance of simple and easily accessible digital footprint variables for predicting
default rates. It analyses data typically available to a e-commerce website (device
type, operating system (iOS vs Android), email address (with or without a personal
name), etc.) to show that simple digital footprints variables are equal or superior
in predicting default rates when compared to credit bureau scores. They also
show significant complementarity between traditional and non-traditional risk
assessment methods.

11 While efficient risk pricing helps low-risk customers to obtain loans under
more favourable terms, it can also lead to the exclusion of the riskiest customers,
who would otherwise go unnoticed in a large pool of borrowers that are difficult to
discriminate (Carriére-Swallow, Haksar 2022, 137).
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Regarding more technical aspects, for open banking policies to be
implemented, banks have to reconfigure their IT architecture to allow
third party providers to access customer data via APIs (as explained in the
previous section). Open banking presumes ‘open’ or ‘public’ APIs, implying
that they are accessible by anyone (who satisfies pre-defined criteria set
out by the API provider or the regulator) (Zachariadis, Ozcan 2017, 6-7).
This stands in contrast to private APIs, used for voluntary cooperation
arrangements between banks and fintechs, which are highly customised,
non-visible to the public, and subject to specific contractual obligations
between the two parties. It is debatable whether ‘openness’ also implies
that access to APIs is loyalty-free (Cardinal, Thomas 2022, 93; Zachariadis,
Ozcan 2017, 6).

However, a mere regulatory requirement for banks to create open APIs
is insufficient for creating a reliable and secure system that will foster a
large-scale exchange of customer data. The first set of necessary conditions
entails the implementation of data rights, broadly speaking. This includes
‘passive data rights’ (e.g. standards regarding data protection, cybersecurity,
appropriate use of data, etc., and ‘active data rights’ (e.g. the above-mentioned
data portability, standards regarding customer consent, the right to delete or
correct data, etc.) (Asrow 2022, 33-34).

Some aspects of data rights are embedded in the technical architectures
and solutions of APIs. APIs are a set of protocols that govern communication,
authentication, and data functionalities/payloads (Cardinal, Thomas 2022,
96-99). Communication standards define how two systems connect and
exchange data in a secure manner. Authentication standards are there to
ensure that approved third party providers gain access to customer data
without using or possessing customer credentials (ID and password) for
accessing their accounts, but instead relying on a substitute object. Data
functionalities/payloads determine the type (scope) of data that third party
providers are allowed access to. Access to data is sometimes limited to ‘read
only’, or can include a ‘write’ function as well, meaning that third party
providers can initiate transactions on behalf of customers. It is important
to emphasise that APIs architecture and technical (security) standards
are sometimes prescribed by the regulator, sometimes recommended by
industry associations or other self-regulatory bodies, or merely governed
by internationally-accepted best practices, leading to varying degrees of
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uniformity (World Bank 2022, 17-18).12 When designing their APIs, banks
have the option to develop them in-house or get a ‘ready-made’ solution
from API providers.'?

In addition to data rights that follow from technical standards of APIs, all
market participants involved in data handling and storage (banks, fintechs,
data intermediaries) are usually subject to an additional set of rules that
ensure the robustness of their systems. Such rules may be part of the
open banking framework, but they can also stem from operational risk
management requirements for licensing of financial intermediaries/third
party providers, or general data protection regulations (e.g. the General
Data Protection Regulation (GDPR)!* in the EU). A related issue is how to
delineate liability between banks and third party providers in instances of a
system failure, i.e. data breaches, misuse, unauthorised login, unauthorised
transactions, etc. While financial institutions have been per se liable for
‘protecting their customers from financial loss as a result of fraud’, open
banking practises require modernisation of regulatory rules and specific
guidance, since appropriate apportionment of liability is usually difficult
to achieve through contractual arrangements between market participants
(Boms, Taussig 2022, 59, 56-72).

In addition to creating a robust and secure data exchange system,
including associated consumer protection issues that may arise, the second
prerequisite of an effective open banking policy is achieving a certain level
of interoperability of API standards across the industry. Interoperability
implies the use of standardised data protocols and a customary interface
that allows external systems and applications to simply ‘plug in), without
the need to understand the particularities of the APIs’ provider’s system

12 It is interesting to note that, in terms of regulatory remit, implementation of an
open banking framework (defining (technical) rules and their effective monitoring)
is delegated to various authorities and entities in different jurisdictions. It can
be a banking authority (e.g. in the EU, India, Singapore, Hong Kong), competition
authority (e.g. in the UK, Australia), an entity created and/or financed by financial
industry members, or a combination thereof. This has to do with the fact that not
all banking supervisory authorities have a competition mandate, or the necessary
technical expertise and capacity within the institution to set the standards and
enforce them.

13 A growing number of banks rely on API platforms whose role is to create an
additional layer of interface between banks and third party providers, ensuring the
necessary level of compliance (World Bank 2022, 18-19).

14 Regulation (EU) 2016/679 of the European Parliament and of the Council of
27 April 2016 on the protection of natural persons with regard to the processing
of personal data and on the free movement of such data and repealing Directive
95/46/EC (General Data Protection Regulation).
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(Zachariadis, Ozcan 2017, 6). Interoperability also entails standardisation of
data recording formats, ensuring that data stored by one market participant
can readily be used by other market participants (incumbents and fintechs)
(Carriére-Swallow, Haksar 2022, 141), avoiding the unnecessary costs of
adapting to the customised protocols of individual banks. Thus, common API
standards are important for the ability of third party providers to achieve
economies of scale in regard to data collection, aggregation, and analysis.

While this section outlined some of the cornerstones of open banking
policies, abstracting from design features of specific countries, the
following section will offer a comparative overview of regulatory solutions
in ‘frontrunner’ jurisdictions in terms of open banking (the EU, the UK,
Australia, and India). Other than being among the earliest adopters,
the selected jurisdictions exhibit some interesting differences that bear
importance for the main research question - whether and to what extent
open banking is likely to foster competition and cooperation in banking. The
overview is meant to be a high-level synopsis of key characteristics, leaving
a more detailed comparative analysis to (future) legal scholarship. The
factual basis for the synopsis relies on the findings in the recent World Bank
report on open banking policies (World Bank 2022) and is complemented
by scholarly research.

4. OPEN BANKING REGULATORY MODELS

The trend of adopting open banking policies is relatively recent, yet
jurisdictions exhibit significant differences regarding institutional details.
The reasons for the significant disparities can be found in different
regulatory remits and institutional objectives of the competent authorities,
their administrative capacity and internal technical expertise, as well as
market-driven factors, such as incumbents’ readiness or level of resistance,
the banking market structure, and the level of fintech penetration. Existing
financial regulations (such as licenses for non-bank financial intermediaries)
and the current data protection frameworks undoubtedly influence the
regulatory architecture of open banking policies. Open banking regulatory
models can be roughly divided into mandatory and voluntary. Within the
mandatory regimes, one can also differentiate between regimes that also
prescribe technical standards for APIs, and those embracing more flexibility
in this regard. A complementary institutional trait is whether banks are
allowed to charge royalty fees. Voluntary regimes, in contrast to mandatory
ones, typically leave it up to the banks to decide on charging fees for
access to their customer data (World Bank 2022, 19). Another important
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differentiating design feature is the scope of data that is subject to data
portability, as well as functions that third party providers are allowed to
perform concerning this data (‘read’ and/or ‘write’ access). Finally, banking
regimes differ regarding the rules on market participants, including both the
supply (financial institutions) and the demand side (fintechs) of the data
exchange process.

4.1. The EU

The EU was the first jurisdiction to create a mandatory open banking
regime, with the implementation of the Second Payment Services Directive
(PSD2) in 2015.'> The Directive came into full effect on 14 September
2019. The requirement to allow third party providers to access consumer
financial data was coupled with strong customer authentication measures
(also known as multi-factor authentication). In addition, the implementation
of open banking was facilitated by the adoption of a comprehensive data
protection regime embedded in the GDPR, effective as of 2018.1°

While the PSD2 did not introduce a technical framework for ‘common and
secure open standards of communication’ between banks and third parties,
this task was delegated to the European Banking Authority (EBA), which
issued complementary second-level texts.!” Yet, the EBA merely requires
banks (account servicing payment service providers) to offer a ‘dedicated
interface’, without specifying the technical standards of communication, to
ensure technology and business model neutrality.!® Instead, ‘to ensure the
interoperability of different technological communication solutions, the
interface should use standards of communication which are developed by
international or European standardisation organisations’!® In the meanwhile,
the industry autonomously adhered to standards created by several market-

15 Directive (EU) 2015/ 2366 of the European Parliament and of the Council of 25
November 2015, on Payment Services in the Internal Market, Amending Directives
2002/65/EC, 2009/110/EC and 2013/36/EU and Regulation (EU) No. 1093/2010,
and Repealing Directive 2007/64/EC, 2015 0.J. (L 337) 35.

16 0n the implications of GDPR on Open Banking, see Arner, Buckley, Zetzsche
(2022, 157-162).

17 Commission Delegated Regulation (EU) 2018/389 of 27 November 2017
supplementing Directive (EU) 2015/2366 of the European Parliament and of
the Council with regard to regulatory technical standards for strong customer
authentication and common and secure open standards of communication.

18 Commission Delegated Regulation (EU) 2018/389, Recital 20.
19 Commission Delegated Regulation (EU) 2018/389, Recital 21.

78 Axanm M6 1/2023



Open Banking: Between Cooperation and Competition

led initiatives.?’ With regard to the scope of data, the European regulator
was rather conservative, allowing access only to payment accounts. ‘Data
from a loan, mortgage, saving, investment, pension, and insurance accounts’
falls outside the scope (Littlejohn, Boskovich, Prior 2022, 182). The PSD2
was created with the view of facilitating entry into the payment-related
services market. For this reason, ‘read’ and ‘write’ access to data is allowed,
so that fintechs holding an appropriate license can also initiate a transaction
from an account held at another institution. Regarding market participants
subject to open banking regulations, the European regulator does not
differentiate between banks of different sizes, creating a level playing field
across the industry.

One distinctive feature of the open banking regime in the EU is that it
introduced a set of new licenses for market players, who can build their
business model around open access to customer data. Namely, the PSD2
created licenses for ‘payment initiation services providers’ (PISPs), and
‘account information services providers’ (AISPs). PISPs are businesses
that initiate the transfer of funds between the customer’s account and the
merchant’s account, without the need to go through the online platform of
the bank where the customer account is held. PISPs offer customers low-cost
payment solutions for their online transactions, without the need for a card
intermediary (Vezzoso 2018, 32). AISPs are businesses that offer customers
a comprehensive overview of their financial situation by collecting and
aggregating information from payment accounts held at different banks
and displaying it in an informative and accessible manner. Based on this,
customers can change their spending/saving patterns or provide consent
for this data to be shared with fintechs that provide additional services,
such as banking products price comparisons, personalised advice regarding
banking products, etc. (Vezzoso 2018, 32).2! Neither AISPs nor PISPs are
authorised to hold customer accounts directly. The approach of the European
regulator - to allow only licensed third parties to access customer data -
also bears significance on potential liability. Namely, the PSD2 prescribes
that authorised third parties must comply with specific risk management
requirements and hold indemnity insurance (or an equivalent guarantee)
against specified liabilities (World Bank 2022, 17).

20 These include standards created by German-based STET Group, and Polish-
based API (World Bank 2022, 17).

21 The PSD2 also introduced a license for payment instrument issuer service
providers (PIISPs), which is less important for the discussion on open banking.
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4.2. The UK

Open banking was introduced in the UK following the adoption of the
PSD2 in 2018, as the country was still a member of the EU at the time. The
mandatory regime was set up by the Competition and Markets Authority.
Open banking in the UK embraced most of the EU solutions, such as that
it mandates customer-permissioned data sharing only with licensed third
party providers (regulated by the Financial Conduct Authority, or an
equivalent authority in the EU Member State).

However, the framework exhibits some notable differences from its
predecessor. The UK regulator recognised early on the necessity of adopting
industry-wide technical standards and delegated their creation to an
independent body - the Open Banking Implementation Entity (OBIE), which
would work closely with industry members. The nine largest banks in the UK
(also known as the CMA9) were mandated to finance its activities. To ensure
interoperability across the industry, the OBIE went even further to create
Operational Guidelines and Customer Experience Guidelines (Littlejohn,
Boskovich, Prior 2022, 184). Regarding the scope of customer data, as is the
case in the EU, third party access in the UK is limited to ‘demand deposit
accounts’ (personal current accounts and business current accounts).
However, it goes beyond this to allow for retrieval of information on bank
products and services (Littlejohn, Boskovich, Prior 2022, 187). Finally,
an important difference from the PSD2 solution is that the open banking
framework in the UK is mandatory only for the CMA9, recognising that the
insufficient level of competition and innovation in the market needs to be
balanced against compliance costs for smaller market players.

4.3. Australia

Similar to the UK, the open banking regime in Australia was set up by
the Australian Competition and Consumer Commission in 2018, with phased
implementation starting in July 2019. In Australia, like in the UK, technical
standards were mandated by regulations and followed by additional customer
experience guidelines. Concerning the scope of data, the Australian regulator
embraced an all-encompassing solution where access to data involves credit
and debit cards, mortgages, and banking products and services, in addition
to deposit and current accounts. However, unlike in the EU and the UK, the
regulatory framework does not allow payment initiation. The novelty of
the Australian approach is reflected in its area of application. Namely, open
banking is merely one segment of a wider open data initiative, where access
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to customer data is also mandated in other sectors of the economy, such
as energy and telecommunications. Nevertheless, in the banking sector, a
phased approach was foreseen so that the open banking framework was
mandatory only for major banks during the first period, whereas other
banks could adapt with a one-year delay.

4.4. India

The approach of the Indian regulator (the Reserve Bank of India) differs
from the approaches presented above, most notably regarding the voluntary
nature of rules. However, to better grasp the uniqueness of the open banking
policy in India, it is helpful to distinguish between the ‘read’ and ‘write’
access to data, i.e. payment initiation.

The principles of open banking were first introduced in India with regard
to payment initiation services, through the adoption of several interrelated
policies, known under an overarching term ‘Indian Slack’ (Carriére-Swallow,
Haksar, Patnam 2022, 247-253). The first important policy enabling the
introduction of open banking is the Aadhaar identification system. It is
a system of digital IDs for all Indian citizens who sign up for it. It enables
financial institutions to easily verify customer identity via APIs, thus
facilitating digital onboarding and compliance with Know Your Customer
(KYC) rules necessary to open an account. The second important policy
was the creation of the Unified Payments Interface (UPI) in 2016 - an
interoperable payment system also based on standardised API protocols,
which enables retail payments and settlements between financial service
providers. The UPI is maintained as a public digital infrastructure, and
access to it is provided to all licensed intermediaries - banks and non-banks
fintechs that hold a ‘special payment bank licence’ (Carriére-Swallow, Haksar,
Patnam 2022, 250). This license was created with the view of enabling the
provision of financial services on a smaller scale, thus facilitating fintech
entry.

While payment initiation data access is fully operational on a voluntary
basis, data sharing among regulated financial service providers is still
underway. The proposed data-sharing solution is unique in several respects
(Carriere-Swallow, Haksar, Patnam 2022, 251-253). While the participation
of banks is voluntary, it is meant to be facilitated through a special type
of regulated aggregators. Moreover, data sharing will be established on
a reciprocal basis, so that fintech companies will equally be required to
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share financial data on their customers. Concerning the scope of data, as in
Australia, data sharing will gradually evolve from financial services data to
insurance and health data.

5. OPEN BANKING — FALLING SHORT OF EXPECTATIONS BUT
HOLDING NEW PROMISES?

The growing enthusiasm of regulators worldwide about open banking
policies and their effects on contestability and competition in banking
(despite notable differences in approaches) requires a better understanding
of the mechanisms potentially leading to the desired effects. The analysis
of different models of fintech market entry (Section 2) shows that direct
competition between banks and fintechs is not common due to factors that
are far more comprehensive than access to customer information. Clearly,
open banking policies will bear little or no consequence on fintechs that do
not offer substitutes for banking products or intend to expand into these
markets. This primarily includes companies that provide technology-based
inputs for banking services, and companies that focus on niche banking
services, customer segments, and geographies, i.e. markets in which banks
do not operate.

Secondly, a wide array of fintechs that could potentially act as competitors
to banks concerning specific products are dependent on cooperation with a
bank to enter the market. For instance, a lack of reputation and customer
base has often led to the integration of fintech products into banks’ offerings.
Fintechs whose business model entails operating under the regulatory
umbrella of a licensed bank could potentially benefit from access to customer
data under open banking, but in most jurisdictions they would need to get
a special license (e.g. AISP, PISP). Moreover, the incumbent bank in the
background (which enables the fintech to offer banking services, such as
deposit taking and lending) can always withdraw its license, while retaining
the deposit accounts opened by the fintech company.??

One fintech business model that would arguably benefit the most from
open banking policies is information aggregators and marketplaces for
financial services. These platforms could offer a unique interface through

22 Contracts between fintechs and banks, under the regulatory umbrella model,
often include clauses that stipulate that the fintech holds ownership over the
customer base. However, it is questionable whether such clauses are enforceable
and how customers’ deposit accounts would be taken over by a different partner
bank (or the fintech if it subsequently obtains its own banking license).
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which customers could integrate and manage all their accounts held at
various institutions, especially with the payment initiation function that some
jurisdictions have enabled through open banking. Bank for International
Settlements (2018) described a potential scenario in which aggregators
would lead banks to become ‘commoditised service providers and cede the
direct customer relationship’ to the aggregator (the platform) (Bank for
International Settlements 2018, 19). While aggregators will likely continue
to be just another distribution channel for banking products, one can
conjecture that they will intensify the competition among incumbent banks,
primarily by increasing the transparency of various banking offerings and
facilitating their comparison. For platforms acting as aggregators of financial
services to become established market players, thus fostering competition
among incumbents, they would have to build a customer base. For this
reason, it has been argued that technology platforms from non-financial
sectors also known as BigTechs (Amazon, Apple, Google, Facebook, Alibaba,
Tencent), acting as aggregators and marketplaces for financial services, will
leverage their existing reputation, the customer base, and complementary
data to become an indispensable distribution channel for banking products
(Carletti et al. 2020, 12). With strong network effects, under this scenario,
there would be a highly competitive market for banking products, with a few
technology platforms dominating the interface with customers.

Even though an open banking regime has limited potential to intensify
competition between fintechs and banks, there is nevertheless one more
channel through which it can intensify competition among incumbents
(including licensed neo (challenger) banks). Namely, with banks being
able to get access to each other’s customer information, the competitive
advantage of relationship banking will be reduced, allowing smaller banks
to compete along other price and non-price dimensions.

As mentioned above, proponents of open banking have mainly focused
on competition and innovation as the regulatory goals. An often-neglected
aspect of open banking policies is their potential effect on bank-fintech
collaboration. As explained in Section 2, banks may be reluctant to engage in
partnerships with fintechs due to the costs of creating APIs and regulatory
and reputational risks, among others. One may conjecture that open banking
will lead to a greater number of collaborations between banks and fintechs,
primarily because banks will need to upgrade their core infrastructure for
open APIs, making it more modular and flexible for further integration of
fintech products and services. In addition, banks will bear a smaller risk
when partnering with third party providers when there are clear regulatory
standards regarding data transfer and technical integration of their products
and services. In the same vein, the risk of collaborations will be lower with
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a clear regulatory stance on how liability is split in case of a data breach
or misuse of consumer rights. Open banking regulations are more likely to
drive collaborations when third party providers are required to hold their
license (e.g. AISP, PISP) and are thus subject to direct supervision of the
regulatory authority. Nevertheless, the danger of reputational spillovers may
undermine collaboration incentives (Klus et al. 2019, 16).

Interestingly, open banking regulations may create a loop between
competition and cooperation in banking. Let us assume that open banking
regulations will intensify the competition among incumbents. In that
case, they may indirectly lead to greater cooperation with fintechs, whose
innovations can help banks keep their competitive edge, for instance, by
making better use of customer data and offering more personalised services.

The institutional variations described in Section 4 are usually difficult
to capture in large-scale cross-country empirical studies, but they are also
likely to make an important difference in the effects of open banking. It is
straightforward to argue that mandatory open banking policies will lead
to greater competition than voluntary ones. Nevertheless, an ill-fitting top-
down approach may be more difficult to implement and thus less effective
than voluntary rules created by and widely accepted among industry
members. It has been mentioned before that mandatory regimes are usually
royalty-free, while voluntary regimes give banks more freedom to decide
on fees. If banks decide to charge fees for their customer data, competitive
constraints are likely to be lessened. Still, voluntary partnerships are likely
to increase, as banks can potentially create new revenue streams.

One regulatory feature that is likely to have a decisive effect on the
effectiveness of open banking is common API standards. When considering
the foundations of open banking (Section 3), it has been discussed how
important interoperable API standards are for the ability of third party
providers to achieve economies of scale in regard to data collection,
aggregation, and analysis. Therefore, one can argue that the EU approach
of favouring technology neutrality over common standards will weaken the
potential effects of open banking.

The regulatory perimeter of open banking creates trade-offs. If all
market participants in the banking sector are subject to the same rules
(such as in the EU, as opposed to the UK solution), a level-playing field will
naturally intensify competition. Nevertheless, smaller banks may find the
implementation of open API architecture disproportionately burdensome,
forcing them to increase margins or cut expenses in other areas important
for their ability to innovate and compete (e.g. R&D, advertising, etc.). In other
words, competitive pressure from smaller incumbents may be reduced.
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In connection to this, the regulatory perimeter regarding third party
providers, i.e. beneficiaries of open banking, can have countervailing effects
on the prevalence of bank-fintech collaborations. Namely, as explained
above, banks’ willingness to expand their collaborations beyond regulatory
requirements will depend on their ability to minimise regulatory and
reputational risks stemming from partnering with fintechs. This means
that open banking frameworks that provide access to data only to licensed
third party providers will induce greater confidence among banks. However,
such rules can also reduce the diversity of fintech innovations, since many
innovative fintech business models or products do not neatly fit one of the
existing licenses.

6. CONCLUSIONS

The paper has outlined several theoretical proposals regarding the
expected effects of open banking on competition and cooperation in the
market, which can be subject to further empirical testing as more data
becomes available over time. The baseline finding is that open banking will
primarily increase competition between incumbents rather than between
incumbents and fintechs. The reason is that fintechs are seldom direct
competitors to banks for reasons that are far more paramount than data
access. Some fintechs act as technology suppliers to banks, some focus
on geographical and product markets in which banks do not operate or
target customer segments underserved by banks, while a large portion of
them depend on establishing a cooperation with a bank for market entry.
However, the activity of fintechs will likely enable mechanisms through
which competition between incumbents will materialise. Thanks to open
banking, fintechs, in particular those that act as data aggregators, will foster
the transparency of banking offerings. Moreover, data-sharing infrastructure
created as a result of open banking implementation can facilitate more
encompassing collaborations between banks and fintechs, thus increasing
the banks’ innovation potential.

The paper has also discussed the economic trade-offs of the different
regulatory approaches embraced by the jurisdictions that were among
the early adopters of open banking policies (the EU, the UK, Australia, and
India). The most notable differences concern the following dimensions: the
mandatory vs voluntary nature of rules, the ability to charge fees for data
access, the (un)existence of common API standards, the scope of data being
shared, the functions that third party providers are allowed to perform
concerning these data, and the rules on market participants on the supply
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and demand sides of the data exchange. The paper has examined of how
such regulatory choices can affect competition and cooperation in banking,
which can be of interest to regulators and policymakers in the process of
drafting an open banking framework.

All the theoretical prepositions in this paper rely on the assumption that
open banking will lead to successful data-sharing practices, which further
depend on two interrelated questions that call for further research. The
first question is whether the amount of customer data will change with the
introduction of open banking policies. As briefly discussed in Section 3, open
banking can potentially alter the incentives of both customers and banks to
produce data. The second question is whether and to what extent customers
will give their consent for data to be accessed by third party providers. Their
willingness to share will inevitably be affected not only by their perception
of the quality of data protection, but also by a number of cultural and
institutional factors, which need to be better understood.

Future research agenda will also need to follow developments in open
banking policies, which may take several directions. From a contestability
point of view, the most effective direction would be to open up core banking
infrastructure via APIs for third party providers to integrate (plug in) their
products and services. This would essentially mean mandating banks to
establish cooperation with fintechs to alleviate barriers to entry. An obvious
obstacle to this is the regulatory treatment of such services. Putting fintechs
under banks’ regulatory umbrella, as has been the practice in some of
the market-driven collaborations, is unacceptable for the obvious reason
that banks cannot be held accountable for non-compliance of third party
providers which they were unable to choose themselves. Even for services
that would not necessarily fall within the regulatory remit, the question
is on which economic grounds one could justify such a policy, such as the
premise that customers own their data, which provides grounds for existing
open banking regulations. Some similarities can be drawn to the essential
facilities doctrine, as developed in competition policy and applied both in
the case of physical infrastructure and some intangible assets (e.g. Graef
2019). Still, the latter is applicable under a very restrictive set of conditions,
which would not hold in banking.

The second, more realistic direction of development of open banking is
to continually expand the scope of (banking) data that third party providers
can have access to with customer consent, as well as to increase the scope of
services that can be provided based on this data. As discussed in Section 3,
the approaches of individual jurisdictions already exhibit differences along
these dimensions. Increasing the scope of (open) data and associated services
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will likely depend on the growing trust that banks and their customers put
in data security and data sharing standards, as well as consumer protection
standards adhered to by third party providers.

Another direction of development already taking place in several
jurisdictions is to expand open banking regulations to other financial
industries beyond banking, e.g. insurance companies (also known as ‘open
finance’). The theoretical considerations developed in this paper likely
bear implications for open finance frameworks as well, as fintechs in other
financial markets face similar barriers.

The most controversial direction of change is to impose open data?
standards on BigTechs who will likely benefit the most from existing open
banking policies, while exclusively owning their pools of alternative data
(e.g. purchasing patterns, search interests, behaviour on the internet). Their
economic power coupled with network effects can help them expand quickly
into markets for financial services. It is not a surprise that open data policies
are most welcome among incumbents who are currently primarily cost-
bearers of existing open banking regulations. There is no doubt that such
developments would considerably contribute to creating an even playing
field between BigTech and traditional intermediaries, and potentially
significantly improve the allocation of resources with advanced screening
available to all market players. In addition to privacy and ethical concerns
that such a policy would raise, the public choice theory may come into play
when trying to understand why such a regulatory change will be difficult to
achieve in the near future.
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NMPABO JETETA HA MAEHTHUTET Y KOHTEKCTY INPABHUJIA
O AHOHHUMHOCTH JOHOPA PETIPOAYKTHUBHHUX REJIHJA

3Ha4aj npasa demema Ha udeHmumem, Koje je u3pu4umo npu3Hamo 41d-
Hom 8 Koneenyuje YjedurseHux Hayuja o npasuma demema, peyamupao je
Hanywmareem mpaduyuoHanHo2 NpuHYyuna aHoHUMHocmu 0OHOpaA penpo-
dykmueHoz Mamepujasa y eeaukom 6pojy esponckux dpicasa. Mehymuwm,
odpeheHa HAYUOHA/IHA 3aKOHOOABCMBA joul y8eK ce NPUKAardjy MoM KOH-
yenmy 3ab6paHe omkpusarea udeHmumema doHopa, dok nojeduHa npedsubajy
Mewosumu Mmooesn € YusmeMm YpABHOMEN Cerad Cynpomcmas/beHux UuHme-
peca. /[lebama je noaapuszoeaHa usmehy npasa Ha npusamHocm doHOpa U
podumesva u npasa demema da 3HA ceoje 6U0/I0WKO nopek0. Y pady je pas-
MOmpeH ymuyaj npasuaa 0 aGHOHUMHOCMU Ha Mmoz2yhHocm ocmeapusarea
npasa demema Ha udeHmumem. AHaAU3a pasAUMUMUX pewerba 0pxcasa
e8pONCKo2 NPABHO2 NPOCMopda U cmagosa 0p2aHa HAOAEHCHUX 3d KOHMPOAY
npuMeHe HajsHauvajHujux mehyHapodHux yeoeopa dosesa je do uszdeajarba
odzosapajyhux cmepHuya 3a oomMepasare uHmepeca y koHgaukmy. Hako je
udeas/IHO pewlerse Moz NUMAared Mewko 3amMucau8o, 3adososbasajyhu 6u mo-
2a0 6umu pexcuM Koju npyxca 2apaHyuje uHmepecuma ceux Auyd, ¢ okKycom
Ha 3aumumy npasa demema Kao Hajy2poxceHuje cmpase.

KsbyuyHe peun: [Ipaso demema Ha udenmumem. — AHOHUMHOCM OOHOpA.
- BuomeduyuHcku nomnomozHyma onao0wa. — Ilpaso Ha
npusamuocm. - [Ipaso demema da 3Ha 6U0/10WKO NOPEKO.

AcuctenTkumwa, [IpaBHH ¢akynter YHuBepsuteta y Kparyjesuy, Cp6uja,
tmladenovic@jura.kg.ac.rs.
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1. YBOAHE HANOMEHE

3Hayaj GUOJIOIIKOT MOpeKJa JeTeTa CIUKOBUTO je OMHCA0 aMepHYKH
HoBUHap U nucay Bunujam Xogunr Kaprtep (William Hodding Carter) pe-
yuMma: ,[locToje camo JBa TpajHa 3aBelliTakba KOja MOXEMO JAAaTH CBOjOj
Jlenu. JengHo cy kopeHu, a gpyro kpuia“ (Hodding Carter 1953, 337). He
Tpeb6a Jjla u3HeHahyje To IITO ce KOpeHU HaBOJle HA MPBOM MECTY, Kao I10-
Jla3Ha OCHOBA >KMBOTA CBAKOT MOjeUHLA, a1 U YTOYUILTE KOMe Ce YBeK
Bpaha. Unak, y nojeJMHUM cuTyalujaMa, 6UJI0 Aa Cy OHe CILJIeT >KUBOT-
HHUX OKOJIHOCTH WJIM INOCJeAUla ApXaBHe peryjaTHBe, JleTe MoXe OUTU
yckpaheHo Tor Hacieha. CIMYHO ApEBHOj YCTAaHOBH YCBOjemba Jielle, mpaB-
HU 0Zjpa3 TeXHOJIOUIKOT HalpeTKa y 06J1aCTH acUCTUPaHe penpoAyKIldje
MOKe ¥ oipeheHUM c/yyajeBUMa pe3yJTUPATH OTpaHUYEHheM WU NMOTHY-
HUM HerupamweM IIpaBa JeTeTa Jia 3Ha CBOje GMOJIOLIKO MopekJso. TakBe
cUTyalnuje Mory ga 6yay nocjeaula 3adeha y3s 6uomenuuuHCKy moMoh
JIOHUpalkbeM pPeNpoAyKTUBHUX hesvja uaM eMOpHUOHA y XeTepOoJIOrHOj
apTuHULMjesHOj UHCEMUHALUjU. AKO UX NpaTH ancoyTHa aHOHUMHOCT
JIOHOPa, leTeTy ce ycKpahyje MOoryhHOCT Jia clo3Ha UCTUHY O CBOjUM 6MO-
JIOIIKOM KOPEeHHMa.

MefvUMHCKHA NOTHOMOTHYTa penpofyKldja NnojpasyMeBa HU3 TEXHO-
JIOTHja KojuMa ce ocobaMa Koje He MOT'Yy NPUPOJHUM NyTeM Jia JoO6ujy Mo-
TOMCTBO IIpy»Ka MOryhHOCT Jia ce ocTBape y yJio3u pojuTesba. Kao meTtof,
3adeha, MoOTIOMOrHyTa penpoAyKuMja MpeBasu/aasd y U3BECHOM CMHUCIY
U/ieje KOHBeHI[MOHaIHe nopofuie.! OHO WITOo je AaHAac MO3HATO Kao 3adyehe
y3 noMoh lapoBaHuX MOJHUX heJdja, HAPOYUTO CEMEHUX?, TPAKTUKOBAHO je
HajMame HeKOJIMKO CTOTHMHA roAuHa. Kao npeu npumep ynorpebe ose Me-
JULUHCKe Npolie/lype HaBOAMW Ce UHCEMHUHAllMja kKeHe MOoJ, aHecTe3UjoM U
6e3 meHor 3Hamwa joil 1884. ronune. Undopmalyje o TOM YHHY U3BELEHOM

1 Hako JloHMpawe ceMeHUX hesuja epUKacHO 3aMemyje penpojyKTHUBHY YJO-

Iy napTHepa »eHe Koja je mpUMasiall, TakaB YMH je y Mo4eTHUM ¢a3aMa pasBoja
MMao CeKCya/Hy KOHOTAllMjy, Te je moBesuBaH ca 6JyAoM U npesby6boM. To je
jenaH of pasjora IITO IOjefjJUHE pPeJIUTUje Taj NOCTYNaK CMaTpajy aIlcoJyTHO
HeNpUXBaT/bUBUM. UHTepecaHTaH je mpuMep nojpydje A3uje rje MocToju oLITpa
pas/iMKa y cTaBOBMMa O JOHMpaky PeNnpoAyKTUBHUX hesMja y UCIAaMCKUM JpXKa-
BaMa U OHMMa Koje To Hucy. lllepyjaTcko nmpaBo U3pUYUTO 3abpamyje JOHUpPatbe
ceMmenux henuja. CiuyaH craB je McKasasa u Pumokarosnyka npksa. OzJjyka
uTanvjancke Biage ma y mapty 2004. roavHe 3abpaHu cBe o6sMKe 3adeha koje
YKJ/bY4yjy JOHOpa WU CyporaT MaTEepUHCTBO HECYMHbHBO JyTyje 3acjyre yTHULAjy
Kartosnuke pkse (Burr 2010, 802; Blyth 2006, 247).

2 JloHupame jajHux hesvja HUje Tako ycneulaH HU jefHocTaBaH mpoiec. Ocum

TOra, TPOLIKOBM 3ayeha M aKyTHH HeJOCTaTakK [JOHOPA [OJATHO KOMILIHKY]Y
weroBy ynotpe6by (Clark 2012, 621 ¢n. 1).
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y TaAjHOCTHU CadyyBao je HeH MYXK, JOK HhUXOB CHH HUje OHMO YIO3HAT ca
OKOJIHOCTMMacBor 3aueha, cieJcTBEHO TOMe, HU Ca HAEHTUTETOM /[10-
Hopa (Yuko 2016). Mako je Taj fpacTuyaH mpuMmep AajeKo 0Ji caBpeme-
HUX CXBaTama O JbYJCKMM [paBUMa W NpaBUJIMMa NOCTYIKa acUCTHpaHe
penpoaykuuje, 6yayhu fa ce oH 06aB/ba Y3 U3PUYMUTY CAIJIaCHOCT KOpHU-
CHUKa, MPUHLIUII aHOHUMHOCTH IOHOPA YCIIEO je [1a ONICTaHEe JIyKe Off jeTHOT
Beka (Blyth 2006, 246).

HcTopujcku nmocMaTpaHo, OCUM HJIeHTUTEeTa JJOHOPa, U caMa YHibeHULa
3ayeha feTeTa y3 ynorpeby penpoyKTHBHOI MaTepujasa JjaBaolia Tpaju-
UOHAJIHO je 6uJia o6aBUjeHa BeJIOM TajHe. MehyTum, pesaTuBHA Jiakoha
ca KojoM je casa Moryhe yTBpJJUTH U/IEHTUTET r'€HETCKUX POAUTEbA U 10~
JIMTHUKA OTBOPEHOT YCBOjema 3Ha4ajHO Cy yTHUIlaJle Ha pa3Boj UJeje o npa-
BYy JeTeTa [ja 3Ha CBOje OPEKJI0, Kao y»KeM CerMeHTy NpaBa Ha UJ,eHTUTEeT
(Clark 2012, 621). [lomeHyTe cuTyanuje y KojuMa MoxKe OUTH HapyLIEHO
TO MpaBO JAeTeTa TOJHUKO Cy pasjJUYMUTe Jla oHeMoryhaBajy XOJMCTHYKO
peiterse (Besson 2007, 138). Unak, y 06/1acTu acucTUpaHe penpoAyKLuje
Cykob MHTepeca JieTeTa ca IpaBUMa JpyTHX Jula, UHTepecuMa jaBHe BJa-
CTU WJIH 4YaK OCTa/JMM INpaBHMMa Koja My ce NpPHU3HAjy OTeXaBa MpPOLeHY
cutyauuje. KoHQJIUKT je HApOUYUTO H3paXKeH y OAHOCY HAa KOHKYPEHTHO
NpaBo [JOHOpAa Ha aHOHUMHOCT, aJld U NpaBa poAvTes/ba Ha NOIITOBaHE
npuBaTHOr U mopoauyHor xuBota (Kovacek Stani¢ 2022, 207). CBe To
je mompuHeJsIO Ja ce UAeja o MpaBy AeTeTa Jia 3Ha UCTUHY O CBOM GHOJIO-
LIIKOM [OpeKJy HpeTBOpU Yy cBojeBpcHy ,llangopuny kytujy“ (Besson
2007, 138).

OwmTpa AMCKycHja Koja ce y Tocae[JlbUX HEKOJHUKO oJJMHa BOJMJA O Cy-
KOOy NMpaBa M MHTepeca y OBOj 00JIaCTH ycllesa je JjJa OKOHYa alCoJIyTHY
HaJMoh npaBuJa 0 aHOHUMHOCTH. Ha MehyHaposHoM HMBOY, ocuM EBpor-
cke KoHBeHIuje o Joyackum npasuma (EKJbIT)® ycBojene ox CaBera EBpo-
e KO0ja Ha NOoCpeJlaH HayuH rapaHTyje 3alUTUTY NpaBa Ha UJEHTUTET, TO
IpaBo ce MpBHU Ny T y wiaHy 8. KouseHiuje o npasuma geteta (KI1)* uspu-
YUTO NpHU3HAje U JleTeTy Kao TUTy/aapy. Kao pe3yiaTaT TUX TeHJeHLH]a, Y

3 European Convention for the Protection of Human Rights and Fundamental

Freedoms (Council of Europe), 4 November 1950, ETS 5. Ongamma Ap>kaBHA
3ajegnuna patuduxonana je EKJ/bIl 2003. roaune (Bupn. Cayscéenu aucm CLT -
Mebhynapoauu yrosopu 9/2003, 5/2005 u 7/2005 - ucnp. u CayxbeHu 2AacHUK
PC - MehyHapoanu yrosopu 12/2010 u 10/2015).

4 Convention on the Rights of the Child (UN General Assembly), 20 November
1989, United Nations, Treaty Series, vol. 1577, 3. UHTepecaHTaH je nmogaTak fa je
TO HajOpKe MoTnUcaH MehyHapoAHM yroBOp O JbYACKUM NpaBMMa CBUX BpeMeHa
(Frith 2007, 645), wTo je mocseuua JeceTOroAULIbEr MpoLeca ycaralaBama 0
Tekcty KonBennuje. Tagamma COP] je patudukoana KonBenunujy Beh HapegHe
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CKJIaly ca MPUHIIMIIOM OTBOPEHOCTH M MCTHHUTOCTH, y MOjeJUHUM 3aKO-
HOZIAaBCTBHMA JIETETY Ce IpyKa MoryhHocT 3, moj oApeheHUM ycioBuMa,
ca3Ha UJleHTUTeT JoHopa (Biamkosuh 2014, 241).

HacynpoT ToMe, usBecTaH 6poj ApKaBa jolll YBeK ce NpHKJawba NpPUH-
LMy aHOHMMHOCTH Y acCUCTUPaAHO] penpoAyKLHUjU. lucnponopiyja Hanu-
OHaJIHUX pelllera je M3HeHabyjyha ako ce y3aMe y 063up Ja Cy CBe Te Apa-
Be Be3aHe MCTUM obaBe3aMa y MehyHapoJHHUM HMHCTpyMeHTHMA. Pasiuke
npous/ase U3 COLMOJIOLIKHUX, KYJTYPOJOUIKUX U MCTOPHUjCKUX CXBaTamba
360r Kojux ce nmpujaje Behu 3Hayaj ofpeheHUM HHTepecHMa HEro ApPYyru-
Mma (Besson 2007, 152). /lok jegHu mpaBo JeTeTa Jja 3HA CBOje MOPEKJIO
N0CTaBJ/bajy Ha NMHUjefecTal, Apyru cykob usMehy Tor mpaBa M IpaBHJIa O
AHOHUMHOCTH pellaBajy y KOPUCT JJOHOpa.

Y pagy he 6utu ushHere ofpeheHe cMepHHUIle 3a ofMepaBarbe UHTepe-
ca y cyko6y. OCHM pas/MYHUTHUX pellera HalMOHAaJHUX 3aKOHO/ABCTaBa U
MehyHapoJHUX JJOKyMeHaTa O JbYACKUM IpaBMMa, pakca EBponckor cyaa
3a Jpyacka npasa (ECJ/bII) npy:ka KOpHcHe NPUHLIUIE U CTABOBE KOjU MOTY
JIOIIPUHETH yCIIOCTaB/balby OasiaHca. M360p usMelhy npuHIMIIa aHOHUMHO-
CTH U TQjHOCTH WJIM NPUHIMIIA OTBOPEHOCTH U UCTUHUTOCTH He Tpeba mo-
CMaTpaTH UCKJbYUYMBO ca aclleKTa NpaBa JeTeTa UM UHTepeca JoHopa Beh
Y y3 yBa)KaBabe N0JI0XKaja poJUTe/ba U NOPOAMLe KpeHpaHe Ha Taj HayuH.
OH je HeMWHOBHHU II0Ka3aTe/b 3Ha4yaja KOju ce NpuJaje NOpOLUIYHOM XKUBO-
TY U COLIMOJIOLIKOM POAUTE/bCTBY, C jefiHe CTPaHe, OJJHOCHO OMOJIOLIKOM I0-
peKJy, c pyre CTpaHe.

2. YTUUA) NPABUJIA ACUCTUPAHE PEMNMPOAYKUMUJE HA ONMCEr
NMPABA AETETA HA UAEHTUTET

W ieHTUTET je U3y3eTHO CJI0KEHU 110jaM, I je pa3yMJ/bHUBO TO IITO FOTOBO
HUKaJ]a HUje 3aKOHCKU AeduHucaH. Majkn ®puman (Michael Freeman) uctu-
Je Jja je MpaBo HA WJIEHTET ,IPABO Koje crpevyaBa oOMarmbHBakbe M0jeJUHIIA
y morieAly UCTHHe 0 cBOM mopekay” (Freeman 1996, 291). Teopujcky oc-
HOBY $GopMHUparmka UAEHTUTETA OCTAaBUO je ncuxosor Epuk Epukcon (Erik
Erikson), mofe/IMBIIY I'a HA TPU CYIITUHCKA Jles1a — GUOJIOLIKY, KOjU Ce THYe

roauHe. 3akoH o patudukanrju KoHBeHIuje YjeAnmbeHUX HalMja O paBUMa Jie-
TeTa, Cayscbenu aucm CPPJ - Mehynapoauu yrosopu 15/90 u Caysxcéenu aucm CPJ
- MebhyHapogHuu yroBopu 4/96, 2/97.
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Ca3Hamwa I'eHeTCKOT MOPEeKJIa, IICUXOJIOIKH, Ka0 CHHOHUM 3a 00JIMKOBambhe
COIICTBEHE JIMYHOCTH, U KYJTYPOJIOIIKH, KOjU NOApasyMeBa ycBajame CH-
cTeMa BPeJHOCTH mupe 3ajegHue.’

[eHeTckHU feo je cTaTU4yaH eqeMeHT uaeHtuTteTa (Tobin 2019, 293). He-
JABOCMUCJIEHO NIpU3HaBale TOT IIpaBa U JeTeTy Kao TUTYJapy jOll je jefaH
3HayajaH [OKa3aTe/b HEroBe CJ10jeBUTOCTH. [lpyruMm peuuma, KIIJ, ocum
WU3PUYUTOT peryJjricama Npasa AeTeTa Ha UAEHTUTET y 4iaHy 8, nojejuHe
IeroBe CerMeHTe rapaHTyje UM Yy HEKOJHMKO JPYruxX 4JaHoBa. YIpaBo je
IpaBo JileTeTa Jia ca3Ha GHO0JIOIIKO NOPEeKJIO 3HauajaH CTENeHUK Ha MyTy Ka
dbopMupamy JUYHOT UAEHTUTETA. YTPOXKaBakbe, YaK U MOTIIYHO HETHPAbe
TOTr NIpaBa, MOXke OGUTH MOCJAeMLA yTULAja Pa3IMYUTHUX CIO/bHUX paKTopa
(Mnagenosuh 2021, 450). 3HauajHy yJI0Ty Y ofpehuBamy olicera HeroBor
OCTBapMBaka MMajy NMPONUCH KOjUMa ce peryJviile NocTynak MeJULMHCKU
NOTINOMOTHYTE OIIOAE Y3 JOHUpame PelNpoAyKTUBHOT MaTepwujaa. [Ipa-
BUJIA O (HE)aHOHUMHOCTH JJOHOpa MOTY YTULIATH Ha pa3Boj JleTeTa 3a4eTor
TUM NocTynkoM. OcTBapuBame NpaBa JileTeTa y TAKBUM CUTYyaljMjaMa 3aBHU-
CM 0/} IPUCTyTa 3aKOHO/,aBHE BJIACTH, aJli U CONICTBEHUX POJUTE/bA.

[ToTnyHO ocTBapMBakbe NpaBa JleTeTa Ha Ca3Hambe N0peKJia, Y KOHTEKCTY
aCHCTUpaHe penpoAyKLuje y3 JOHUpame MaTepHjaa, oApasyMeBa UCTOB-
peMeHy pea/iM3alyjy ABa CAaCBUM Pas3/JIM4MUTa IPaBa, Koja ce MOTy ImocMaTpa-
TH Kao HberoBU HeoNxoAHU cacTojuM. [IpBo je npaBo AeTeTa Jja 3Ha OKOJHO-
CTH colcTBeHOr 3ayeha, 0JHOCHO reHeTCKO NopekJio. Jlpyro je MoryhHocT
Jla ca3Ha WJEHTUTET J0OHOpa WJIU NojeAuHe MHPOpMallUje 0 KeroBoj JIud-
HocTH. tbuxoBa ycoB/beHOCT je ouuriefHa. bes ceectu o npupoju 3adeha
He MOXe Ce HU NMPUCTYIIUTHU Tpaxkewy UHPopMaluja o gonopy (Frith 2001,
476). MaJsio je BepoBaTHO /a 6U JieTe, aKO My POJUTE/bU HE CAOMLITE UCTH-
Hy, YOILITE NMOCTAaBUJIO IUTalke reHeTCKe MOBE3aHOCTH ca kbUMa. 3adehe y3
JOHMpame PelnpoAyKTUBHOI MaTepHjaja je U Jajbe JO0BOJ/bHO peTKa I0jaBa
Jla Ziella Koja MoCyMmbajy y GHOJIOLIKY Be3y ca jeIHUM MM 06a pojuTesba
He MOpajy HY>KHO y3eTH Yy 0631p MOryhHOCT TOT HauMHa Jj0/1acKa Ha CBET.

5> Hcruuyhu 3Hauaj ueHTHTETA, ICUXOJI03H CY YECTO YIOTPeGbaBanu MeTadopy

,orenana“. Be3 wera nojeguHaln He MoxKe BUJIETH, a HU Ipeno3HaTu cebe. YoBe-
KOB /JI0’)KMBJbaj CONCTBEHE JINYHOCTH 3aBUCH O] TOTA IITA OKOJIMHA, TOPOJULA UK
HIKMpa JpyLUITBEHA 3ajeIHULA OIpaXKaBajy — IITa 3Hajy, roBope uiu ocehajy o mwemy.
Jlvna JiMiieHa casHamwba O CBOjUM NpenuMa, 6UJI0 3aTo IUTO Cy YCBOjeHa WJIM 3a-
yeTa y3 noMoh JOHHMpAHOT penpoAyKTHBHOI MaTepHjasa, U3ryouia Cy Ty BaOXKHY
KOMIIOHEHTY caMocClo3Haje. [pyK4yHje pedyeHO, HeNocTojare ,Ooriefasa“ oMeTa
dopmupame ngenturera (Benward 2012, 166-167).
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Ynpkoc ToMe, FOTOBO HUje/iHA 3€MJba O/ OHUX KOje Cy YKHUHYJIe TpaBuJa o
aHOHUMHOCTH JI0HOpa He 00e36ehyje MexaHM3aM KOju OM OCUTYpao Ja JleTe
3a4eTO TUM IyTeM Gyzie o ToMe uHpopMucaHo®. OasyKa Ja ce gete obaBe-
CTH O IPUPOJHU HeroBor 3ayeha NOTHyHO ce npemnyurta poautebuMma (Frith
2001, 477). TenepasiHo, Ap:KaBa Jjaje MPeJHOCT ayTOHOMHjU pOAXTE/ba HA
OCHOBY IpETIOCTaBKe Jla Ce OHU Hajla3e y HajIoTOAHHUjeM IOJIOXKAjy Aa
npolieHe Hajoo/bu UHTEpPEC JeTeTa. Mako 6U 3aKOHO/aBHe IPOMeEHE MOTJIe
YTULATH HA U3MEHY TPeH/a NPUKPUBatha UCTHHE Ofi CTPaHE POAUTEJhA’,
HHUX0BA O/IJIYKa je U3Y3eTHO CJI0KEHA NOPOAMNYHA CTBAP Te BEOMa KOMILJIEK-
CHa 3a perysucame 3aKoHoM. lllTaBuiie, Ha noApydyjy Ap*kaBa 4iaHuna Ca-
BeTa EBpolle TakBa UHTepBeHIMja 6U ce HECYMEUBO MOTJ/IA MPOTYMAYUTH
Kao kpuemwe udiaHa 8 EKJbII, kojuMm ce rapaHTyje mpaBo Ha MOLUTOBaH€
npUBaTHOT U nmopoauyHor uBoTa (Clark 2012, 623).

PesysiTaT Te npaBHe CUTyallMje jacHO je BUJJ/bUB Y Pa3JIMUMTO]j IPAaBHO]j
NIpYUpOAHY [Ba NOMeHyTa npasa. [I[paBo Ha cazHamwe NojaTaka o0 JUYHOCTHU
JIOHOpa, y cAydajeBUMa IpeJBUbama HberoBe HeaHOHHMMHOCTH, GUJI0 6U
rapaHTOBaHO CAaMUM 3aKOHCKUM o/ipei6aMa, 0K OU MpaBo Jja ca3Ha UCTU-
Hy 0 MpUpPOAH cBoT 3aueha mpejcTaB/basio MOpaJHO NpaBo geTeTa. Mako
nojeIMHY ayTOpPU HarJallaBajy Aa obaBe3a JieXKH U Ha CTPAHU ApKaBe U
Ha CTPaHU pOAUTE/ba, KAao UITO je Beh MCTAaKHYTO, YaK U 3aKOHOJaBCTBa

6 MayseTak je pelieme HPCKOr 3aKOHA O [el ¥ MOPOAUYHUM OJHOCHMA, KOjUM

ce, y3 3a6paHy aHOHMMHOT JJOHUPamka, HaMehe o6aBe3a ApKaBH a 06aBeCTH 0CO6Y
KOja je 3a4eTa TUM IOCTYIIKOM y CJIy4ajy /ja OHa ca HaBplleHUX 18 rojuHa »xMBOTa
3axTeBa U3BOJ, U3 MaTH4YHe Kibure pohenux (Mulligan 2022, 124).

7 PopuTe/bd MOTY MMATH pas/HuMTe pas/ore 360r KOjUX OK/IEBAjy Aa JETETy

caomuTe Ty UCTHUHY. tbuxoB $oKyc ce momepa oJ] CTpaxoBama 3a 3Hayaj COINCTBe-
He yJIoTe poAuTesba 10 OpUre 3a OYyBakbe Haj6o/ber UHTepeca AeTeTa. MHOTH 0o
HbUX KeJle J1a 3alITUTE CBOj M0JI0XKaj, U3 60ja3HU J1a 6 ZieTe MOIJIO J0HOpa Ja J10-
»KUBU Kao ,mpaBor” poaurespa. [locToje ¥ cTaBOBH Jja 6U TakBa UCTHHA HECTIOPHO
ynyhuBaja Ha HeIJIOAHOCT, Hajuellhe MyLIKOT NapTHepa, IITO Ce joll yBeK cMaTpa
BHCOKO CTUIMAaTH30BaHUM. McTpaXkrBama Cy nokasasa Jia moTpeby 3a JJOHUPaheM
penpoAyKTUBHUX hesvja NojeAMHU MYLIKapLY J0XUBJ/baBajy Kao JIMYHU He-
ycnex. YpaBo TO je U pasJor LITO Cy Majke CKJIOHHje ofl 04eBa Jia CaolllliTe TaKBe
nHdopManuje. 360r YUHEHHULE [a CY HOCUJIE U POJIUJIE JIeTe, OAHOCHO Ja Cy recTa-
LHoHe Majke, ocehajy Behy moBesaHocT ca kbuMe. MehyTHM, BaXKHO je pasyMeTH Ja
3auehe Koje yK/byuyje JJoHOpa peNnpoAyKTUBHUX hesnja npy>a MOryRHOCT MOPOAHU-
L1 KPEHMPaHOj Ha TaKaB HAYMH /i Ce YKJIONHU Y NPUBUAHY KYJTYypPOJIOLIKY HOPMY U
HCIYHU OYeKHBakba reHeTCKe OBE3aHOCTH, LITO je BaxKaH GaKkTop yTHLaja HA Of-
JIyKy MHOTHX IapoBa /ia ce onpejiesie 3a Taj noctynak. Miamehy ocrasor, nojeauau
0J] ’bUX YMH JIOHUPakba I0KMBJ/bABAjy Ka0 HUIITA BULIE O jeJHOT aJTPYUCTUYHOT
recta WM ycjayre nonyT JOHUpPawa KPBU UM HeKor opraHa. CTora, HeOTKpUBambe
THUX [O/laTaKa 3anpaBo 06e36ehyje napoBuMa Behy nmoBesaHocCT ca AeTeToM. Uak,
nojaBoM cBe Beher 6poja jeJHOPOJUTE/bCKUX NOPOAULIA U OZrajaiba JieLe 0f UCTO-
MOJTHUX NMapTHEPA, TakBe nojaTke je Tewko cakputu (Clark 2012, 641; Burr 2010,
804; Bnamkosuh 2014, 240).
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Koja 3abpamyjy aHOHMMHOCT JJOHOpa MCTOBPEMEHO He TrapaHTyjy AeTe-
Ty ca3Hambe 0 HauuHY weroBor 3ayeha (Camapnuh 2012, 171). MebhyTum,
MOCTOjabe jeJHOr TAKBOI IIpaBa jaCHO HoJpa3yMeBa KOHCEKBEHTHO
HaMeTale MopaJjiHe AyxHocTu Apyruma (Frith 2001, 477). ¥ npaBHUM
CUCTEMHMMA KOjU Cy HANYCTUJM NpaBuJia O aHOHHUMHOCTH Ta obGaBesa
najia Ha TepeT poauTesba.t MopasiHa je ynpaBo 360T HENOCTOjamba MpaB-
HUX CpeJicTaBa KOjuMa OU ce KOHTPOJIMCAJIO HKeHO MOLITOBalkhe y NPaKCH.
3aKOHCKO NMpaBo JeTeTa je yCJOB/beHO UCHyHhemeM MOpalHe JyKHOCTH
poauTesba.

[IpeMzia mpaBU/ia 0 HEAHOHUMHOCTH JIOHOPA MOJIAXKY 3HAYajHe rapaHijyje
NpaBy JleTeTa Ha Cca3Hame NOopeKJIa, IpenyliTame 0AJAyKe Koja yCJI0B/baBa
MOryhHOCT HeroBOor OCTBapHUBalka pOAHUTE/bMMA HECYMEUBO OTKPHBA
YHELEHUILY Jla IpeBary OJHOCH HBHUX0BO IpaBo Ha mpuBaTHocT (Frith 2001,
479). 3a MHOTe poAiuTe/be YHH HOllleHa JleTeTa Y YTPoOH, Jojerbe, o/irajame
Y NOoAu3ame JleTeTa MMa JAPAacTUYHO Behy BaXXKHOCT Off YHUCTO T€HETCKe
Bese. AKo 61 UM ce o6aBe3a obaBelITehba HaMeTasla 3aKOHOM,® OHa 61 MOT-
JIa MpeJiCTaB/baTH MHBA3Wjy HA HUXOBY NPUBATHOCT. YMECTO TOTa, UCKpe-
HOCT Y NOCTeIeHO0 NpUXBaTalke TaKBOT MEeTO/la KOHIleMNlluje TOKOM BpeMe-
Ha YMHU Ce Kao HajaJleKBAaTHUjU HAUYMHU CTBapama ocehaja 06aBe3HOCTU
OTKpUBama UCTHHE ¥ cBecTH poguTesba (Clark 2012, 640).

8 Jlobap mpumep Moxkemo npoHahu y 3akoHofaBcTBy llIBezncke, koja je muo-

HUpP y HamylITalwy NpaBUja O aHOHUMHOCTH JoHOopa. [IlpeMa LIBEACKOM MpaBy,
poauTe/bMMA Ce caBeTyje Jja 64 ,Tpebasio” fa caomuITe JIeTETy UCTUHY O 3ayehy
y3 nomoh JoHupaHOr penpoaykTuBHor marepujana (Frith 2001, 478). CauvnHo
peliewe ce Moxke npoHahu u Mehy HopmMama fomaher 3aKOHOAABCTBA Koje ce TUYY
ycBojemwa JieTeTa. Y jefHoj of as3a y MOCTYNKY HeroBor 3acHUBamka npejsuheHa
je ¥ HapouWTa AYXKHOCT CJAYXKOGEHOT JIMIIA OpraHa CTapaTe/bCTBa Ja IPernopydu
yCBOjUTE/bUMA [l JIETETY CAOIMIITE UCTUHY O GHOJIOUIKOM MOPEKJY, U TO LITO je
moryhe npe ([Towasuh, Bnramkosuh 2022, 234).

oy Besnkoj BpuraHuju napsaMeHTapHa M3MeHa 3aKOHA O XyMaHoO] depTuiu-

3aL{ju ¥ eMGPHOJIOTHjH NIPYXKUJIA je IOBOJ, 32 U3HOLIEHe NpeJJIora jia ce oco6ama
3a4eTHM THUM MeToJaMa OCUTypajy KOHKpeTHHja npaBa. Ha Taj HauMH 61 ApxkaBa
cebe MOTIYHO y/a/bUJIa Of yJIOTe ,caydecHUKA" y yckpahMBamy HHXOBOT NpaBa Ha
ca3Hame UCTHHE 0 GHOJIOIIKOM IOpeKJy. Y TOM CMHCIY, U3/I0XKEH je HU3 CyrecTHja
Jia ce Beh IPUJIMKOM perucTparnyje eTeTa y MaTHUHY KIHUTY poheHHX ynuiue 1mo-
JlaTaK [ia je ped o JleTeTy 3a4eTOM y3 JOHUPAHU PeNpPOJyKTUBHHU MaTepujal. Mako
Taj aMaHAMaH HUje YCBOjeH, NpeACTaB/ba0 OM 3HAYAjHO CPeJCTBO MOACTHULAMA
posauTe/ba /ia CAaoOMNIITe Te MOAATKe, GyAyhy Aa GU MX JeTe MOHAKO Ca3HAJO yBH-
JIOM y MaTU4Hy Kibury pohenux (Blyth, Frith 2009, 185). Mehytum, Hamehe ce
NHUTae KOJIMKO GM TaKBO 3aKOHCKO IPaBHJIO BOAMJIO padyHa O PaBHONPABHOCTH
Jienle, ¢ 063MpPOM Ha TO Ja GU 3a NOjeAMHIle MOIJIO JleJIOBaTH Kao CBOjeBPCHO
,00esiexaBame”, Te JUCKpPUMHUHALMja Y OJHOCY Ha Jielly 3auyeTy NpPUPOJHUM
HyTeM, ald U OHy Koja Cy HacTajla XOMOJIOTHOM GHOMeJULMHCKY NOTIOMOTHYTOM
OTLTIO/[FbOM.
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Kaga ce Ta mpempeka ycnemHo mnpeBa3uhe caomiuTaBalkbeM [eTETY
uHdopMalyje 0 OKOJHOCTUMA HeroBor 3ayeha, npeocTaje 3HaTHO KOMILIH-
KOBaHHja MopaJiHa cuTyanuja. CI0’KeHOCT MUTakba 1a Jid JeTeTy oMoryhuTu
OPUCTYN MOJALMMa Koje Ce THYy JAOHOpAa WJIM rapaHTOBaTH HeroBy aHO-
HHUMHOCT NOCJIe/IULA je OYUIJIEJHOT CyKoOa MHTepeca. Mory ce U3/IBOjUTH
TPU OCHOBHA MHTepeca JieTeTa Jila ca3Ha CBOje GMOJIOIIKO NOPEKJO, a TO
Cy MeJULMHCKY, IICHXOJIOIIKH U HHTepec KpBHe moBe3aHocTH (Camapyuh
2018, 247).

[loBox 3a HajBeha pasMHMOWJIaKeHa Yy CTAaBOBHMMa Teopuje, alud U
pelLiemUMa HallMOHAJHUX 3aKOHOZABCTABa, jecTe MoTpeba JeTeTa JAa cas-
Ha UJeHTUPUKAIMOHE IOJAaTKe O JHUYHOCTH AoHOopa. OHo mTo BehuHa
y3uMa ,3/paBo 3a rOTOBO" I0OCTaje BUIIECTPYKO 3HAYajHUje YKOJIUKO 6yne
yckpaheHo. AHOHUMHOCT JIOHOpa ayTOMAaTCKU KuJa CcBe Be3e usMeDy ge-
TeTa U HheroBUX KpPBHUX CpojHMKa. [locsennna Tora je MoryhHoOCT nojaBe
ocehaja ,renercke 36ymeHocTH" (genealogical bewilderment)® oHux Koju
OTKpHjy Ja HUCYy GHOJIOLIKM NOBe3aHU ca jeJHUM WM o6a pojuTesba.
MebyTuM, mocTtoje U OHM KOjU OCHOpPaBajy LITETAaH yTUINA] ,[EHETCKe
30ymeHOCTH" Ha mojeAuHIa. M 3aucTa, HUje cBaka ocoba 3avyeTa JOHUpa-
HUM MaTepujaj/ioM pajio3Ha/la, a joll Mawe 3auHTepecoBaHa 3a TpaXKeme
THUX NojaTaka, 6yAyhu Aa cBako Npujaje pas/MyMT 3Hayaj reHeTCKOj Be3H.
MebyTum, npo6sieM ca npaBUJKMMa O aHOHUMHOCTH jecTe TO IITO OHAa Ha
NOBpLIaH HA4MH ITOPUYY Ja 6GMOJIOLIKO TOPEKJIO MKaJja MoXe GUTH 0o/ BeJIu-
Ke Ba)KHOCTH WJIM Jla HENOoCTOojame M0/laTaka O keMy MOXe LITeTHO JeJlo-
BaTH (Shanner 2012, 239). /lpyrumM peyrMa, HUje CBAaKO JleTe 3a4eTOo Ha Taj
HauyuH owteheHO MOBPeAOM HETOBOI MpaBa Ha ca3Hawbe GHOJIOLIKOr IOo-
peKJIa, ajly je CBaKaKo M3JI0)KeHO PU3UKY 0f] TAKBUX nocaeauna. [loce6bHo je
3HayajHa ysiore ApkaBHe BJIACTH Y 3a/ip>KaBamwy THUX NoJaTaka y TajHOCTHU.
WHdopmMaryje o 6GHOJIOMIKOM MOPEKJIY, Y TAKBUM OKOJHOCTHMA, TPETUPA]Y
ce Kao HeLITO LITO JApXaBa ,Jaje”, 0lHOCHO Moce6GaH pecypc Ha KOjU JieTe
3a4eTO JOHHpameM raMeTa CMaTpa Ja MMa NpaBo, a WITO APYLITBO He
Mopa Jila My 06e36ea1. MehyTuM, HeroBo MpaBo HUje CaAPXKAHO Y IpYKaby
nHpopmanuja Beh y ykiamamwy 6apujepa 3a IpUcTyl TUM HHpOpMaIujaMa,
Y TO OHHUX KOje je ip>KaBa N0CTaBUJIa OKO IIOCTYIIKa KOjH je IPeTXOAHO caMa

10 Tepmun ce ofHOCH Ha MOTEHIHUjaIHe TPOGIEMe Ca AEHTUTETOM Koje 61 Mor-
JIO [1a UCKYCH JleTe ¥ XPAaHUTe/bCKOj, YCBOjUTE/bCKOj MOPOAHILIM UM 3aYETO MyTEM
NOCTYNKa INOTHOMOTHYTE PENpOAYKIHje MOMYT Cyporalnyje WM JOHUpamwka rame-
Ta. Taj u3pas je ckoBao ncuxosor Cantc (H. J. Sants) jomr 1964. roguHe, uctTuuyhu
Ja je ,reHeTcka 306YHeHOCT“ JOJATHH CTpec Koju moraha ycBojeHy Jely, 3a
pas3JIMKy of, OHe Koja oApacTajy y 6uosomkoj nopoaunu (Clark 2012, 647-655).
Takobe, y 1UuTepaTypu ce UCTHYe Aa Jella Koja ocehajy ry6buTak uieHTUTeTa 360T
Helo3HaBamwa jeJJHOT WM 06a reHeTCKa POAMUTesba cebe OMUCYjy Kao ,TeHETCKY
cupouan” (genetic orphans) (Somerville 2010, 41; Gilman, Nordqvist 2018, 319).

100 Axanm M6 1/2023



MpaBo AeTeTa Ha MAEHTUTET Y KOHTEKCTY MpaBuia O aHOHWUMHOCTU [OHOPa

omoryhuia (Ravitsky 2014, 36). [loTnyHo je pa3yMJ/bHBO Jia JileTe Y TaKBOj
CUTYyallMju TpaXKd UHPOpMalFje KojuMa JpikaBa pacnojaxe. HemoryhHocT
JleTeTa Jla ca3Ha CBOje GHOJIOIIKO MOPEKJIO YCjIel KUBOTHHUX OKOJHOCTH
He MOXKe Ce U3jeJHAaYUTHU ca CIydajeBHUMa KaJla TO IPaBo JeTeTy ycKpahyje
Japkasa.t!

[IpaBu/1a 0 aHOHUMHOCTH [JIOHOPA YKMHE BHUILE Off CAMOT MPEKUA CPOJ-
HUYKUX Be3a. OHa Cy MJIOAHO TJe 3a 3J10ynoTpeby Mohu y Kojoj oapacau
[I0CTaBJ/bajy CBOje MHTepece WCIpeJ] NpaBa JeTeTa, alli U CBOjUX obaBe-
3a Kao POJAMWTEs/ha, U COIUOJIOMKUX M 6uosomkux (Shanner 2012, 240).
HbuxoBO nponvcuBame € LIU/bEM 3AIITUTE JOHOPA MOXeE Ce oCnopuTH. Jle-
TUTUMaH 3aXTeB JleTeTa 32 OTKPUBake UJEHTUTETA JIOHOPA, KOju 6U 61O
jacHO mpaBHO OrpaHHYeH, He 6U Npe/CTaB/ba0 CTBAPHO KPUIEHE HETOBOT
npaBa Ha npuBaTHH kUBOT (Cordray 2012, 46). CacBUM je pa3yM/bHUBO U
HCTUIabe NOTpebe 3a 3alITUTY UHTEpeca pojAuTe/ba 0J] Melllatha Tpeher
JIMLA y OpPOJHYHe ofHOce. NakK, YKOJIMKO ce TOJIMKM 3Hadaj npujaje 3a-
IITUTH MPUBATHOCTH JOHOPA M POJUTEJhA, KAO CIIOPHO Ce jaB/ba MUTAIbE
Cpa3MepHUX UHTepeca ZeTeTa. AKO ce JpyrydM JiMIUMa Jaje Beha KOHTpo-
Jla HaJi ’beTOBUM JIMYHUM I0J]alluMa, OH/IA je U MPUBATHOCT JleTeTa edek-
THUBHO HapyueHa (Shanner 2012, 234). Takohe, onpaBiaHo je cxBaTamwe Aa
NpaBo JleTeTa Ha UAEHTUTET, aJIM U Ha 3aIUTUTY HIPUBATHOT )KUBOTA, YaK U
KaZia 6U ce MoCMaTpaJsiy YAPYXeHo, 1eGUHUTUBHO Iy6e GUTKY ca OCHOBHUM
JbYJICKUM IIPAaBOM Ha »KMBOT.

CywThHa ce orjefa y ToMe Ja ce He Moxe pehH Kako Ap)kaBa HaHO-
CU IITETy JEeTeTy YKOJIUKO 06e36ehyje pohemwe meTeTa W KHUBOT BpeaaH
UBJ/bea. UHTeHLMja 3aKOHOAaBala je pa3yM/bUBa UMajyhu y BUAY [Ja je
onmTenpuxBaheH cTaB Aa je y Haj6o/beM UHTEpecCy ZeTeTa [ja ce PoJH, a
npaBW/ja O HEAaHOHMMHOCTHU [JJOHOpPA MOrYy OTPaHHYUTH Te MOryhHOCTH.
MebyTumM, 4ak M npuUxBaTame TAKBOI MULI/beHA He rapaHTyje 3alUTUTY

1 TakBo rieguuITe Cy KPUTUKOBAIM NOjeJUHU ayTOPH, KOjH CMATpajy fAa 6u
IpUXBaTakbe NPaBuJa 0 HEAHOHUMHOCTH JJOHOPa MOPaJIo UMaTH NOCJeANLA U Ha
Jlelly Koja HHUCY 3ayeTa Ha oBaj Ha4YMH. OHU UCTHYY Jia je 3ay3UMarbe UCTOT CTaBa
0 TOM NUTawy HY)XaH YCJIOB 33/0BOJ/bEHA MPUHLMIA PABHONPABHOCTH JELE, Te
Jla je HEONXOJHO WJIM NMPUXBATHUTH HEOTPAaHHWYEHO NPABO HAa Ca3Hamwe IOopeK/a
WJIM Ta OTPAHUYHUTH YC/ie[l y3MMawba y 063Up mpaBa U HMHTepeca APYTUX JIHIA.
Jep, ako fieTe MpEeTPNH IUITETY ycie[ ycKpahuBama ca3Harba 0 CBOM GHOJIOIIKOM
HOpeKJy [0 Te Mepe Ja 6 JpkaBa Tpebaso Ja Npomuile 06aBe3HU Perucrap
JIOHOpa NPOTHUB HEroBe UJIM BOJbE POAUTE/bA JIETETA, OCTAB/bA CE MUTaMbe 3aLITO
OHJIJa He MPUMEHUTH HCTHU NPONUC HAa NPUPOAHY DPemnpoAyKuujy. Peliere Koje
npejsiaxy jecre yBohewe o6aBesHor JIHK Tectupamwa Beh mpu camom pobhemy
Jlelie 3a4eTe NPUPOJHUM MYyTEM HJIM YCTAHOB/bEEHEM PETMCTPa YaK U MPOJIa3HHUX,
KpaTKOTpajHUX Be3a 360r nmocrojarba MoryhHoctu 3aueha (Camapryuh 2018, 257;
Cohen 2012, 443).
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WHTepeca JieTeTa HaKOH HeroBOr JioJ1acka Ha cBeT. [Ipomuce 3a koje ce
TBPAM Jia IPOMOBHUILY Haj60/bH UHTEPEC JleTeTa He Tpeba onpaBjaBaTH Ha
OCHOBY €KCTPEMHOT apryMeHTa /i3, Y bUXOBOM OJICYCTBY, leTe He 61 UMaJIo
KUBOT BpejaH uBjberba (Cahn 2009, 940). Ako noheMo of mpeTHocTaB-
Ke Jla yKU/Jiamwe [IpaBujia 0 aHOHUMHOCTU He GU GUJIO ¥ UHTepecy H3BEeCHOT
6poja foHOpa M poJUTe/ba, UCTOBPEMEHO MOXEMO MPETIOCTaBUTH Ja 6U
NOjeJMHY WIAK YXKHUBAJIH Y Ca3HAWY [Jla HBbUXOBO JieTe 0J[pacTa y CUCTEMY
KOju My 06e36ehyje HeoMeTaHO popMUpatbe HaeHTUTeTa. ?

3. PA3JIMMHUTU NPUCTYNHU APXXABA YCKJIABUBAHY MNMPABA
AETETA HA UAEHTUTET U NPABA JOHOPA HA NMPUBATHOCT

AHOHMMHOCT [IOHOpa penpoAyKTUBHHUX hesivja BUlle HUje NPUHIUI
KOjU YXXMBa jeJHOIJIACHY MOAPIIKY Ha €BPOICKOM IPAaBHOM IMOAPYYjy.
TengeHnuje nmpouMpewma 3Hayaja npasa JeTeTa /Jja 3Ha CBOje MOPEKJIO Y
006J1aCTH MEJUIIMHCKUA MOTIOMOTHYTE OIUIO/[lhe MOoCToje Beh HeKoJHnKo
JlelieHuja. MehyTuMm, nocsienmux ToJMHa Cy U3a3BaJie ApacTUYHE IPOMeHe
y pellielbrMa HallMOHAJIHUX 3aKOHOZaBCcTaBa.

[IpBa y HH3Y 3eMasba Koja ce oJpeKJia NPUHLUIIA aHOHUMHOCTH 6uJa je
llIBescka jour 1984. roaune, npeaBubajyhu Ja fleTe uMa MpaBo Ha NPHUCTYT
nojanuMa o J0HOPY KOju ce 4yBajy Y pPerucTpy KOHKpeTHe 3/paBCTBEHe
YCTaHOBE YKOJIUKO je 0BOJbHO 3pesio.l* IlIBescku mpuMep je mOTOM ciie-
JWJI0 HEKOJIMKO JipxaBa: Aycrpuja (1992), lllBajuapcka (2001), Xonanuja
(2004), Besinka bputanuja (2005), ®uncka (2007), Hemauka (2018) u Up-
cka (2020) (Indekeu et al. 2021, 94; KoBauek Ctanuh 2021, 22). [laxxwy npu-
BJIAYM pelllere XOJaH/JCKOI MpaBa, Koje ycJ0B/baBa MOTYRHOCT MpUCTyNa
vHpopMalujaMa 0 JOHOPY MPETXOJHUM NMUCMEHUM OZ06permeM JloHOpa U

12 Jemna of 3HaYajHUjUX yJOra POAMTE/bA jecTe CTBapaie YCIO0Ba Ja HHXOBO
JleTe IOCTUTHE OHO IITO XeJW. PoJuTe/bM feTeTa 3a4eTOr JapoBaHUM IOJHHUM
hesujama “Majy AoGap pasJor Aa MUCJIe Kako he HUXOBO JeTe XkeseTH Ja 3Ha
ujeHtuteT goHopa (Groll 2021).

13 (akTHuky, MIIYesa je rpyNa ApiKaBa YHjHU 3aKOHM Cy npeaBHbhay ancolyTHy
AHOHUMMHOCT JIOHOpaA KOja UCKJbydyje IpaBo JeTeTa Ja OTKpHje He caMo NoJaTKe
Be3aHe 3a eroB UJIEHTUTET, Beh 1 OHe HeHJIeHTUPHUKALIMOHE. Y TOM CMUCIY, MOXe
ce pehH Jia je arncoslyTHa aHOHMMHOCT JJOHOpA CYLITHHCKH T0CTaj1a CTBAap MPOILIO-
cru (Sansa za roditeljstvo 2019).

14 [IpeTnocTaBJ/ba ce Aa je Taj ycJI0B UCNyHEH ca HaBplleHUX 18 rogvHa KHUBOTA,
JIOK Ce MaJIOJIETHHUL[MMAa MOXe OZ0OPUTH MPUCTYN MHPOpMalMjaMa HAaKOH IpeT-
X0/lHe npolieHe HanuoHasHor of6opa 3a 34paBCTBO U A0OpoOUT (Socialstyrelsen)
(Preloznjak 2020, 1190; Lampic et al. 2022, 511).

102 Axanm M6 1/2023



MpaBo AeTeTa Ha MAEHTUTET Y KOHTEKCTY MpaBuia O aHOHWUMHOCTU [OHOPa

y3pactoMm fieTteTa of 16 rogrHa KUBoTa. MehyTuM, U 6e3 ucnymhemha NpBOT
KpUTepHjyMa, MoJalU O JOHOPY Ce WIAK MOTY MPYXXHUTH HAKOH y3UMara
y 063Up UHTepeca KOHKPETHOT AeTeTa U AoHopa (Biaamkosuh 2014, 241).

Hcrte rogune kajga je lllBeacka ycBojusia NpUHLUI HEAHOHUMHOCTH, Y
Benukoj bpuTaHuju je cynpoTaH KOHLENT CHaXKHO NpPOMOBHCAaH y BapHo-
kKoBOM u3BelTajy (Blyth 2006, 249). busio je HeonxoAHO Aa Mpohe BUllle of
20 rojHa Kako 64 eHIVIECKO MPaBo JAaJIo MPEJHOCT MpPaBy AeTeTa Ja 3Ha
cBOje mopekJso. [IpeMa akTyeJJHUM 3aKOHCKUM NpPONHUCHMA, NMPaBO yBUJA
y MoJlaTKe O UJIEHTUTETY U3 peructpa Ynpase 3a JbY[CKY eMOPUOJIOTH]Y U
OILIOA Y MMajy 0co6e ca HaBpuleHHuX 18 roguHa xusora.'®

3aHuUMJbUBO Ja je PpaHllycKa Nocae[ba y HU3Y Ap)KaBa Koje Cy ce IpH-
ApykuJie Toj rpynu. tbeH TpauIMOHaIHYA apryMeHT Jja Tpeba MOIITOBATH
NpPUBATHU XXUBOT, KOjH je, U3MeDhy 0CTasor, U TeMes/b UHCTUTYTa aHOHUMHOT
nopobaja, YMHHUO je Ty Ap>KaBy TUNHUYHHM INPHUMEPOM JlaBama NPeJHOCTH
MHTepecuMa AoHopa. He caMo Ja je weroB ujeHTUTET 6MO 3auITUheH 3a-
KOHOM Beh je ¥ H’eroBo OTKpPHBame MPeACTaB/baI0 KPUBUYHO Aeso. KoH-
TPOBEP3HU 3aKOH, KOjU je OTBOPHUO MOTYRHOCT NPUCTyNa MeJUIIMHCKU
MOTHOTMOTHYTO] OMJIOAHKU XOMOCEKCya/JlHM NMapTHepKaMa M »KeHaMma Koje
XUBe caMe, of cenTeMbpa 2022. rogvHe oMoryhaBa AeTeTy Ja ca AOCTUr-
HYTHMM TrOJWMHaMa MyHOJIETCTBA OCTBapu MpaBoO Ja ca3Ha UJAEHTUTET J0-
Hopa.'® dpaHLyCcKH 3aKOHOaBalLl Ce ONpeAe/ o 3a jeJiHO jeJMHO pellekbe,
OJTHOCHO J03BOJIUO je MOTYhHOCT HMCK/bYYHUBO HEaHOHHUMHOT JOHHpamba
(Giovannini 2022, 11; Le monde 2022). /lpacTUMHUM U3MeHaMa 3aKOHa, Ta
JIp’KaBa je M3 jefHe KpajHOCTHM OTHILIA y CympoTHy.!” OcuMm Tora mTo am-
COJIYTHY MpeAHOCT Jaje MpaBHMa JAEeTeTa, TaKaB MPHUCTYN HCTOBPEMEHO

15 To pellieme ce npuMemyje o anpusa 2005. roauHe, 6e3 MOryhHOCTH peTpoak-
TUBHOT ZiejcTBa. [Ipema Tome, 2023. roguHe he NpBU 0CaMHECTOTOAUIIHAK 3a4ET
JIOHMPaHUM MaTepHjaJoM MONM Jia OCTBAapH YBUJA y Te NoJaTKe M0J, OKPU/bEM eH-
rseckor npasa (Clark 2012, 637; Emerson 2022, 431; Baylor 2021).

16 Mogauu ce TMYy mopoguMyHe M MpodecuoHalHe CHTYyaluje, HUXOBOT ONLITEr
cTawa U GU3UYKHUX KapaKTepUCTHKA. 3aKOH ce He MPUMekbyje peTPOaKTHBHO, U3y-
3eB y C/Iy4ajy Aa NMocToje Moce6GaH 3axXTeB AeTeTa U 0f06pere JOHOpa. 3aKOHCKe
HOpMe TapaHTyjy IpaBo AeTeTy JAa Ca3Ha WJEHTHUTEeT J0HOPA, aJli He U OGPHYTO
(Fitzpatrick 2022).

17 3akoHozaBHA aKTUBHOCT je Y IPBOM pe/ly MoC/IeuIa TPUTUCKA MehyHapogHIx
opraHa. Haume, ®paHifycka je TpeHyTHO jeiMHA JAp»KaBa Koja je Ty»KeHa CTpaHa y
noctynuuMa npes EC/bII no nuTamy 3aliTUTe NMpaBa Ha Ca3Habe MOpeKJa 0Co-
6a 3aueTHX y3 nmoMoh JoHMpaHOr MaTepujaia. Mako jomr yBek HUje JOHeTa Ipe-
cyna y npeametuma Silllau v. France u Gauvin-Fournis v. France, /UX0OB NPUJIUYHO
M3BECTAH HCXOJ| MOJCTaKao je 3akoHojgaBHe u3MeHe (Preloznjak 2020, 1187;
Mulligan 2022, 120).
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crnipeyaBa MoryhHOCT cyko6a ca MpaBOM MOTEHIWjaJHOT JOHOpa Ha MpH-
BaTHOCT Oyzayhu Zia oH jeJHOCTaBHO MOXKe OJIOUTH Jia ce Hahe y Toj yno3u
(Tobin 2019, 266).

Jpyry rpyny u4uHe Ap)kaBe Koje mpefBubajy mpaBo JeTeTa Jila ca3Ha
oapehbene unpopmanuje'® o uLy Koje je JoHUpPasHO omIoAHe henuje, anu
He U HEeroB UJEHTUTET. 3a alcoIyTHY 3abpaHy HeorpaHU4eHe JOCTYITHO-
CTU WAEHTHUOHKALMOHUX MOoJaTaka O JOHOPY, Ka0 OTeJOTBOPEHEe MPHUH-
[[MI1a aHOHUMHOCTH, U3y3uMajyhu HUCKJ/bYYHBO MOJAATKE 0J] MEJUIIMHCKOT
3Hayaja, onpejiesqno ce 3akoHozaaBal Peny6unke Cp6uje ([Apamkuh 2016,
148 ¢H. 344). [Ipema 3aKOHY 0 GHUOMEAULIMHCKY IOTIOMOTHYTO]j ONJIObH,
JleTe 3a4eTO TUM MIOCTYIIKOM Koje je COCOGHO 3a pacyhuBame UMa IpaBo Ja
Y3 MeJULUHCKUX pasJiora TPaXu of YiupaBe 3a 6HMOMeJUIIMHY T0JaTKe 0[]
MeJULMHCKOT 3Havaja Koju ce OJHOCe Ha J0HOpa MOJIHUX hesuja U To Kaja
HaBpiiyd 15 roguHa >xkuBota.!® [OTOBO MAEHTHYHO pellere npeaBuheHo
je y mpaBy I'puke.?’ lllnaHcKH 3aKOHOJABAl| YCIOCTaBJ/ba ,pPEIATUBHY aHO-
HUMHOCT J0HOPA‘, OAHOCHO U JIeTe U HeTrOBU POJUTE/bH MMAjy IMPaBo Ja
nobujy onmte HHPOPMAIHMje 0 JOHOPY, @ Y CUTyalljaMa MOCTOojamkba PU3H-
Ka M0 KUBOT WJIM 37paBsbe Jene” (Riafio-Galan, Martinez Gonzalez, Gallego
Riesta 2021, 337). MebhyTuM, TpeHYTHO je aKTyeJiHa AebaTa O YKUJAbY
aHOHHUMHOCTU JoHopa y llmaHuju, Koja ycmex MocCTymaka penpofyKTHB-
HUX TEXHOJIOTHja y BeJIUKOj Mepdu Ayryje AOCTYNHOCTH J0HOpa, 6yayhu
na ce ocehajy samrTuheHuje jep lbUXOB HAEHTUTET Hehe GUTH OTKpHUBEH.?!

18 To Mory 6MTH MoAaLM KOjH ce THYY 0Gpa30Bakba, COLHjaNHOT CTATyCa, 3/PaB-
CTBEHE HUCTOPHje, UHTepecoBamba WK ofpeheHnux GU3MUKUX KapaKTepPUCTHKA J0-
Hopa. Ha mpBu norie[;, TakBo pellere ce YUHU KOMIIPOMUCHUM U IPUXBAT/bUBUM,
ycnocraBsbajyhu afjekBaTaH 6ajsaHc U3MeDhy MHTepeca JJOHOpA Jia OCTaHe aHOHU-
MaH U notpebe JeTeTa Jja ca3Ha UCTHUHY O reHeTCKOM MopekJy. Unak, HeocTaTak
M3HETOT MPUCTYIIA Ce OIVIeJja y ICHUXOJIOMIKOM JI0XKHUBJbAjy JI€TETa, KOje je CBECHO
Jla oZialy O UAEHTUTETY JOHOpA IOCTOje, aJId MY je OrpaHUYeH MPUCTYI TUM MO-
panuma (Jpawkuh 2011, 97).

19 3akoH o OGUOMEMIMHCKHA MOTIOMOTHYTOj OIIOAY, CayxcbeHu z2aacHuk PC
40/2017,113/2017 - np. 3aKoH, 4. 57 cT. 1.

20 MeaMIMHCKM TMOJALHM O JOHOPY 4yBajy ce y NOTIyHOj TajHOCTH y baHuu 3a
KpUoIpe3epBalijy ¥ perucTpy Koju BoAu HanuoHasHa ymnpaBa 3a MeJULUH-
CKM MOTHOMOTHYTY penpoaykuujy. [lpuctyn Tum uHbopManujaMa je J03BOJbEH
HCK/bYYUBO JleTeTy M3 pasJjiora pesieBaHTHUX 3a HeroBo 3ApaBsbe (Cryogonia
2022).

2 YmpaBo je 60jasaH of cMamema 6poja JoHOpa jeflaH oJf K/byYHUX apryMeHara
NPOTHUB OTKPUBAama UJEHTHUTeTa. Ha Taj HaUMH GU ce 3HATHO OrPaHHUYMJIO MPABO
Ha CJ060JHO POAUTE/HCTBO, OJHOCHO MOTKomasa MoryhHoct 6yayhux poauTesba
Jla IPUCTYTle TEXHUKaMa acUCTHpaHe penpojykuuje. Mnak, 0k je mpaBo JeTeTa Ha
Ca3Hame MOpeKJa eKCIIMIMTHO NPU3HATO Kao JbYACKO NpaBo Ha MehyHapogHOM
HUBOY, TO UCTO Ce He MOoXXe pehu 3a NMpaBo HA NMOTHOMOTHYTY OIUIOAY Y CBPXY
ocTBapHuBama Moje/JMHLA Y Y1031 PoAUTe/ba. Yak U ako O YKHJamke aHOHUMHOCTH
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KoMuTeT 3a 6MOETHKY je mpenopyyro U3MeHy BaKehuX Mporuca y KOPUCT
npaBa JieTeTa Jia 3Ha CBoje nopekJo. HakoH MHOTHX roJjHa NMOTIYHOT He-
JloCTaTKa KOHTpoJie HajJ 6pojeM Jene poheHe ynoTpeboMm hesdja uctor
JIOHOPa,*? YMHU ce MOXKe/LbHUM Jla Cce YCIOoCTaBe ofrosapajyhu peructpu
Kako 6U ce ypaBHOTeXHJIAa NpaBa 3auHTepecoBaHUX cTpaHa (Giovannini
2022, 12). PexxuMu 3alITUTE aHOHUMHOCTH MOTY ce mpoHahu U y 3aKOHO-
naectBuMa [losbeke, Byrapcke u Yenike Peny6sinke (Mulligan 2022, 125 ¢H.
38).

[Tocnenmwy NpUCTYN je KOMOMHALMja pellemha NpeTxoHa JBa. JlaHcKa je
NpUMep OBOT XHOPHUAHOT MO/iesla, KOHBEHIIMHAIHO MO3HATOr KAa0 CHUCTEM
,ABOCTPYKOT u36opa“ (‘double track’), y koMe oHUpame OMJOAHUX hesuja
MO)Xe GUTH aHOHMMHO WJIM Y3 OTKpUBame UJeHTUTeTa JJOHOpa, o u3bo-
Py yUecHHKa mocTynka aptudunujasne nHcemuHanuje (Blyth 2006, 251).
[luTatbe aHOHUMHOCTH je CTPYKTYPHPAHO KAao PELUIIPOYHH ,JJBOCTPYKHU
n360p“ jep obe cTpaHe, U JAOHOP U KOPUCHUIM NMOCTYNKA apTUUIMjaTHE
WHCeMHUHAallMje, MOpajy MOCTUNU CarJlaCHOCT O UCTOM NMHUTalkby — aHOHUMHO
JIOHHMpame HacpaM MOTYhHOCTH OTKpHuBamwa uaeHTuTeTa (Pennings 1997,
2839). Mogen je usrpaheH Ha cXBaTawy [Jla je/lHO pellelkhe HUje caMo 10
cebu 60sbe o JpYyror U Ja 6u cTora yyeCHUIMMa IOCTyNKa Tpebaso mpe-
NYCTUTH OAJIYKY IOJ KOjUM YCJIOBHMa XeJsle Aia ce OHa 06aBu. MehyTum,
MOTyhHOCT OCTBapHBala IpaBa JeTeTa [a 3Ha CBOje GHOJIOIIKO MOpeK-
JIO OrpaHHYeHa je U360pPOM KOjU Cy HallpaBUJIM HUXOBU POAUTE/bH, A He
HYAU aJleKBaTHO pelllerbe CYyKo6a MHTepeca Y CBAKOM KOHKETHOM CJy4ajy.
Jowr jenHa BapujaHTa TAaKBOI' NPHUCTYIA jaB/ba Ce y NPABHUM CUCTEMHU-
Ma Hcnanga v Pycuje, a y uTepaTypu je mos3HaTa I0J, HA3UBOM ,,CUCTEM
TpocTpykor kosoceka“ (‘triple track’). CymTuHa ce cBOAU Ha HAJOTPAAILY

3aMCTa pe3y/NTUPa/Io aJl0M HUBOA J0HALIMja, HEOAPXKUB je CTaB Jja GU TO JJOHEJO
BHILE LITETe HEro KOPUCTH. YIPKOC TOMe LITO He NOCTOje jaCHU JI0KasH Ja 6U A0
OBaKBHX MOC/JEAMIA JOLLIO, CTPaX Of TakBe MOryhHOCTH je IIaBHU pasJsor 36or
Kojer nojeJjiHe ApxaBe W Jla/be YCTYNajy NpeAHOCT UHTepecuMa OHUX KOjU KeJjie
Jla Ha TakaB HayuH Jo6ujy notoMmcTBo (Tobin 2019, 267). ¥ Benukoj bputanuju
nojauy o nosehamwy 6poja JoHOpa y UCTOj TOJUHHU Ka/ia je aHOHUMHOCT 3abpammeHa
He NoJpkaBajy Taj 3akJbydak (Guichon, Mitchell, Giroux 2012, 215). llIBeacka je
3abeJIeXuIa UCKJ/BYYMBO IIPOMEHY y CTapOCHOM Npod Iy ocoba Koje Cy ce jaB/baBU
kao goHopu. OcuM TOra, GMJIO je M CTAaBOBA Jia je HecTallWla PenpojyKTHBHOT
MaTepHjajia OuMIJIe[JaH MPo6JieM YaK U Y jypUCAUKIIMjaMa Koje U JjaJbe IPUMEY)Y
pexxuM aHoHUMHocTH (Burr 2010, 803).

22 deHoMeH ,CepHjCKHX JJOHOPA“ je MOC/IeMI[A HEJI0CTaTaKa CUCTEMa 3a pasMe-
Hy nojaTaka u3Melhy KJIMHHUKa Koje Bplle OIUIOJY YHyTap JAp:KaBe, aJd U Ipe-
KOTpaHUYHHUX AOHUpamwa. Ha Taj mpobsiem ykasasna je [lapsaMeHTapHa CKyNIUITHHA
CaBeTa EBpomne y ussemrajy KomureTa 3a colyjajiHa NuTama, 3/ipaB/be U OJP>KUBU
pa3Boj, HaBozaehu Besnrujy kao npumep (Sutter 2018, 3).
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NPEeTXOHOT KOHIIENTA J0AaBabeM joll jeiHe MOTYhHOCTH N360pa, OAHOCHO
onpejie/berbe 3a I0HOPa Kora 6yayhu poAuTe/bU M03Hajy, Hajuelihe KPBHOT
cpogHuka (Lukasiewicz, Viglianisi Ferraro 2021, 268).

4. TEHAEHUUJE Y OAMEPABARY CYINMPOTCTABJbEHUX MPABA
HA MEBYHAPOJHOM HHUBOY

H3noxxeHU TpeHJ U3MeHe 3aKOHOJABUX pelllelha y MpaBly OrpaHHyYa-
Bama WM YKH/amka aHOHMMHOCTHU MHCIIMPHCAH je TeHJeHLMjaMa Ha MeDhy-
HapogHoM HuBoy. KIIJI u EKJbII, nogpxxanu npakcom ECJbII, npenosHajy
3Hayaj MpaBa JieTeTa Jia 3Ha CBOje MopekJio. [JoK WHUPOKO JAeKJIapully TO
paBo, WCTOBPEMEHO JoNylTajy ofpeheHa mnpusarohaBamwa ca Iu/beM
yKJanawa Y KOHTEKCT HallMOHAJHUX NOJUTUYKUX U JPYLITBEHUX OKOJIHO-
ctu (Preloznjak 2020, 1182).

Ynanom 7 KII/| mpusHaje ce mpaBo JeTeTy Aa 3HA UAEHTUTET ocoba ca
KOjUMa MMa TeHeTCKy, TeCTallMOHy WJIM COLMOJIOUIKY Be3y.?3 Pazsior Tako
LIMPOKOT TyMademwa IojMa POAUTe/bA JIEXKH Y UUHEHUIY Jia CPXK UJeHTHU-
TeT JieTeTa HEMUHOBHO NIpe/iCTaB/ba HEr0BO NPAaBO /ia 3Ha CBOje NMOPEeKJIO.
®opmysanyja TOr YJaHa MOXe JJOBECTH [0 3aK/by4Ka /a TO IPaBO MUIAK HUje
HeorpaHn4yeHo Beh /1a je 1eroBo yxvBame KBaJU(PUKOBAaHO OKOJHOCTHMA
CBaKOI' KOHKPETHOT C/ly4yaja ¥ NOTpe6oM ypaBHOTeXeka ca IpaBuMa U UH-
TepecuMa Apyrux. Mspas ,axo je To moryhe“?* (as far as possible) yka3syje Ha
[I0CTOjarbe )KMBOTHUX OKOJIHOCTH y KojuMa he GUTH MpPaKTUYHO HeMoryhe
YTBPAUTH UJEHTUTET pOoAUTe/ba JeTeTa, YaK M KaJid Cy Y/JI0XKeHU HUCTHH-
CKM HaIlopH Jia Ce TO yYMHU. ICTOBpeMHO, jaBJbajy Cce U CUTyalllje y KojuMa
TaKBa MOTYRHOCT MOCTOjH, aju je OrpaHMYeHa JPXKaBHOM peryjaTuBoM.?>

23 KoHuenT poguTe/bCTBa je TPOAUMeH3HOHanaH. OH 06yXBaTa CerMeHTe Koju
He MOpajy Aa N0CTOje UCTOBPEMEHO, a TUMe HU Jia OyAy caBplieHO yckjaheHu. Ca
acnekra TyMadema KIIJl MoxkeMO pa3/IMKOBAaTH reCTalMOHOT POAUTE/bA, Y CMUCTY
*eHe Koja HocH ¥ paba JieTe, a He Mopa HY»KHO GUTH reHeTCKH IT0Be3aHa Ca mbHMe,
ynpaBo uMmajyhu y BuAy MoryhHOCT JjoHUpama jajHUX hesuja uiau emGpuoHa. 3a-
THM FeHEeTCKH, OAHOCHO GHOJIOIIKU POANTE/b, UUjU je PeNPOAYKTUBHU MaTepuja
Jl0Beo fio 3aveha, U COIMOIOLIKY, OJHOCHO JIMIe Koje ce GaKTHUYKH CTapa O JETETY
(Tobin 2019, 259; Kessler 2019, 318).

2% 3akoH o0 parudukanuju KoHBeHLMje YjequbeHUX HallMja O MpaBUMa JE€TET],
Cayscberu aucm CPP] - Mebynaponuu yrosopu 15/90 u Caysxicbenu aucm CPJ -
Mebhynapoauu yrosopu 4/96,2/97, un. 7 ct. 1.

25 YmpaBo je Ta ¢opMysanyja pe3yaTaT IPUroBopa Koje Cy YI0XKuJIe Jleseranuje
6uBie [leMmokpaTcke PenyGiuke Hemauke, CCCP u CA/l TokoM u3pajie TeKCTa
KoHBeH1Mje, 3pa3uBIIM 3a0pUHYTOCT Jja GU HEOrpaHWYeHO NpU3HABakbe IpaBa
JleTeTy Jla 3Ha GHOJIOIIKO NOPEKJIO YIPO3UJIO YCTAHOBY ,TajHOT YCBOjema“ Koje cy
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Haxo ce moxe cmaTpaTu Aa Komurter YH 3a npaBa pertera (Komurer) yecto
TyMa4yM Ta MpaBa Ha alcoJiyTaH HauuH, UCTHUHA je Aa ce y KII/| nokasyje
MaJsIo ToJiepaHljdje MpeMa HeOTKpUBawy UJeHTUTeTa poauTesba. Hampo-
TUB, NOJIA3UILTE je Aa y CAy4ajeBUMa y KojuMa je Moryhe 3HAaTH WUJIeHTHU-
TeT JleTe UMa IpaBo Ha UHPopmauuje o ToMe. [I[puMemeHO Ha KOHKpeTaH
C/yyaj, AeTe 3a4eTo MOCTYINKOM IOTIOMOTHYTe PeNnpoAyKLUje UuMa MpaBo
Jla ca3Ha UJEeHTUTET J0HOpPa YKOJHMKO JAp>KaBa pacloJiake TUM MoAaLUMa.
Y ToM cMucay, off Ap:KaBa MOTHIHUCHULA ce O4YeKyje Jla Kpeupajy cucTeM 3a
eBUJIeHTHpame HWHbOpMaIFja O JOHOPY KAaKo OM Ce OHe MOoTJie YYUHUTHU
JIOCTYIIHUM JleTeTy KaJia je TO y HberoBoM Haj6osbeM uHTepecy (Schmahl
2021, 141; Tobin 2019, 262). lllTaBuLITE, OTPaHUYEHE OCTBAapHBakha MpaBa
Yy KOHTEKCTY INOTIIOMOTHYTe penpoAyKlHje, aJld He U y NorJiey MOCTyNKa
yCBOjema, Y CYNPOTHOCTH je ca wiaHoM 2 KII/|, kojuM ce 3abpamyje CBaku
00K AucKpuMuHaluje (Pifiero 2012, 265).

Kako ¢pasa ,ako je To moryhe“ mocraB/ba BUCOK Ipar y MoryieAly CUTya-
[Mja y KojuMa MOCTOjU o6aBe3a Jla ce MOZALM O OHOJIOIIKOM IOPEKJIY
OTKpHjy, 1 caM KoMuTeT je focaeHO 3aXTeBao Of ApKaBa Jia oJaKlajy Te
mMoryhHocTn.?® JlojaTHy MOTHOPY TaKBOM TyMadeky npyxa wiaH 8 KII/,
KOjUM Ce rapaHTyje npaBo JeTeTa Ha UJEeHTUTET. YIPKOC CBOjO] HAU3TJIE],
WHOBATHUBHOj NIPUPO/Y, y TOM 4JaHY ce He AedUHHIIE 10jaM HUJIeHTUTETa
Beh ce HaBOJie IpHMMepPH HEroBUX eJeMeHaTa, Kao LITO Cy AP>KaBJ/baHCTBO,
uMe W mopoguuHu opHocu.?’ [lpeMja ogpenbe KojuMa ce rapaHTyjy Ta

M03HaBa/IM HUXOBU NPAaBHU CUCTEMU. [IpeMa TOMe, UCTHYE Ce CTaB /Ja je TakBa
¢dpasa yBeseHa caMo KakKo 6u ce cadyBaJsia TajHOCT YCBOjera U HU U3 KaKBOT ApY-
ror pasJiora (Tobin 2019, 261; Pifiero 2012, 264).

26 Komuret je BUIle IMyTa U3HOCUO CTaBOBe O MpuMeHH 4yiaHoBa 7 u 8 KII/| Ha
MOTIOMOTHYTY penpoAykuujy. CBaku 0J] HbHUX je MCTULLA0 BaXKHOCT NpH3HaBakba
npaBa JleTeTy 3a4eTOM y3 JOHMpPAHM MaTepujajJ Ha HNPUCTYN HHPopManujama
0 CBOM TeHETCKOM IopekJsy. Y CBOjUM 3aK/byyHHM 3anaxawuMma ynyheHum
Hopgeikoj jomr 1994. roguue, o npumehyje ,Moryhy KOHTpaZguKTOpPHOCT u3Mehy
oBe ofpesnbe KoHBeHLMje W NOJUTHUKE JApXaBe YJaHHLE Y Be3U Ca BEIITAYKOM
OIJIOZHOM, OJJHOCHO 4YyBakbeM HJEHTUTeTa JJoHopa ceMeHMX hesuja y TajHOCTH"
KomenTtapumyhu cutyanujy y llBajuapckoj 2002. roanHe, KoMuTeT Harialmasa
Jla ,3aKOH KOju NMpH3Haje NpaBO HAa WUAEHTUTET, aJld ra He IUTUTH HeJBOCMHUCIe-
HO y IIpaKcH NpeJcTaB/ba pasJor 3a 3a6pUHYTOCT" Te Npenopyyyje a KOHKpeTHa
JpxaBa ,06e36e/11, KOJMKO je To Moryhe, noutoBamwe npaBa JieTeTa /ia 3Ha CBOje
poputesme” (Lyons, 2018, 4).

27 3akoH o0 patudukanuju KonBeHnuje YjenumweHUX Haluyja 0 mpaBUMa JieTe-
Ta, Cayxc6enu aucm CPP] - Mebhynapoguu yrosopu 15/90 u CayxcbeHu sucm
CP] - MebyHapogHu yroBopu 4/96, 2/97, 4. 8 ct. 1. Y Toky uspage tekcra KI1/|
6uJ10 je npuMesaba Ha TO NOHOBHO HarJallaBame HJIeHTeTa JileTeTa Koje ce YU-
HUJIO CyBHUIIHUM C 003MpOM Ha 4wiaH 7. Bosehu ce ucTuUM pasyiosuma Kao NpUJIH-
KoM ¢popmysnucama dppase ,ako je To Moryhe*, Toj oapes6H je AoAaT U3pa3 ,KaKo
je MpU3HATO 3aKOHOM, 6e3 He3aKOHHUTOr Memamwa“ (as recognised by law without
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npaBa HHUCYy HanucaHe HMajyhu y BHUJY [JOHUpPAKkE PENpPOAYKTUBHOT
matepujana (Correia, Rego, Nunes 2021, 71)%8, nojeagunu ayTopu cMaTpajy
Ja JINCTa ejJleMeHaTa OJi CYLITHUHCKOT 3Hayaja 3a O4YyBabe HJEeHTUTeTa
YKJby4yje U IPaBo Ha Ca3Hake UCTHHE 0 OMoJIoIKOM nopekJy (Pifiero 2012,
258). CinyaH je u ctaB KomuTteTa. ¥ HU3y cBojux 3ak/byYHHUX 3aNakakba OH
HCTHYE /1a YCBOjeHa, Kao U Jielja 3a4eTa IIyTeM IIOTIIOMOTHYTe peNpoJyKLHje
VMajy npaBo NpUCTyNa UHopMalMjamMa 0 CBOM NOPeKJIy, UJeHTUTETY 6Ho-
JIOUIKUX POJAUTE/bA U O HbUXOBOj MeJIUIIMHCKO] UCTOPUjH, ¥ oAroBapajyheM
y3pacTy ¥ HUBOY pa3Boja. Masia ce Moxke YYMHUTH Jia Uje Ipejajieko, Npu-
ctyn KomuTeTa 0 TOM nUTamwy INpefcTaB/ba oArosapajyhe tymauemwe KII/|
KOjUM Ce yBaKaBajy NUTama OJ CYLUTUHCKOT 3Hayaja 3a UAEHTUTET JeTeTa
(Tobin 2019, 289-290). CxoxHo ToMme, KI1/l 3axTeBa of Ap>kaBa MOTIHUCHULA
Jla IpeJly3My CBe 3aKOHO/aBHe, aAMMHUCTPATUBHE U [pyTe Mepe ca LU/beM
3alITHTE Jiele 0Jf He3aKOHUTOT Melllamka y OCTBapHBame NpaBa Ha UJIeHTH-
TeT, TyMadehy ra Ha JJUHAaMHU4YaH HA4YMH, Y CBET/IY aKTyeJHUX YCI0Ba.

MebyTum, y ciaydajy cykoba npaBa JieTeTa Ha UAEHTUTET U NpaBa mbe-
roBUX OHMOJIOIIKHX POAMTE/bA HA NPUBATHOCT, HUje/laH OJf TOMEHYTHX 4Ja-
HoBa KII/| He npyxa peliewme KOHQJIMKTA HUTH caZpike KpUTepujyMe 3a
o/]MepaBambe CyNpOTCTaB/beHUX MHTepeca. TakBo GajaHCHpame ce MoXe
npoHahu y ogsykama ECJbIIL. I[Ipempa ce y EKJ/bII He npeasuba uspuunto
NpaBO HAa UAEHTUTET WJIU UCTHHY O OHOJOLIKOM nopekay, npakca ECJbII
TO NpPaBO M3BOJHY M3 4jaHa 8 KOjUM ce NpyKa 3alITHTa NPUBATHOM U IO-
poAWYHOM XUBOTY. OCHOBHA KapaKTepHUCTHKa TOT KOpIlyca CyJCKe NpaKce
jecTe To ITO NpHUAaje LleHTPa/JIHU 3Hayaj oAalnMa 0 6MOJIOIKOM [TOPEeKIY
ca IjM/beM YCIOCTaB/batba MJIEHTHUTETA MOjeJUHIA U LITO MUHUMAJIHO TO-
Jiepuiie MOryhHOCT /ia ZipaBa OrpaHUYM MPUCTYN TUM uHbopmanujama.?’

unlawful interference). U nopen nogaBamwa ¢ppase ,KaKo je IPpU3HATO 3aKOHOM" y3
MNOPOAMYHE OJHOCE Taj YIAH Ce LIMPOKO TYMaud y KOPUCT M03HaBakbha U 3aKOHCKHUX
U 6uosokuX poguresba (Besson 2007, 143).

28 Takpor craBa Guoje u Jan [lyk (Jaap Doek), mpencenasajyhu Komurera 3a
npaBa geteta of 2001. 1o 2007. roauHe. OH je ucTakao Aa je 4iaH 8 MPBOGHUTHO
cacTaB/beH MMajyhu y BuAy cnenuduYHy CHUTyaLujy, OAHOCHO OTMHLY Jele
apreHTUHCKUX MOJMTUYKUX 3aTBOPEHHKA, a He ca I1/beM Ja ce 6aBYU 3alITUTOM
1paBa JieTeTa 3a4eTor ynorpe6om nosHux hesnuja goHopa. Unak, fogao je aa ce ,y
CBeT/Iy JlaHAllllel' pa3Boja M JWHAMHUYHOT TyMadewa KII/I, Moxe cMaTpaTu Aa OH
oApa3yMeBa U MpaBo Ha UCTUHY O CBOM OHoJIo1KoM nopekay” (Pifiero 2012, 258).

29 (Ca jeAHUM YO4/bMBUM H3Y3€TKOM y ciay4ajy Odujesp npomus Ppanyycke
(Odievre v. France), Application no. 42326 /98, ECtHR Judgment of 13 February 2003.
YnpKoc HEKMM HOBPLIHUM CJIMYHOCTHMA, N10CTOje pa3/ivuKe U3Meh)y aHOHUMHOCTH
JIOHOpA U MHCTUTYTa aHOHUMHOT nopohaja. Ca acrnekTa jaBHOT MHTepeca, Ap»aBa
61 MoIJIa JIETMTUMHO NpeABU/eTH aHOHUMHHU Nopobhaj Kao cpeiCcTBO cIpeyaBarba
HeraTUBHUjUX MOCJAeULA, NONYT NMpeKuaa TpyAHOhe WJIM 4eJOMOPCTBA, ZOK ce
QHOHUMHO JIOHUpakbe NMoJHUX hesvja He 6M MOIJIO OKapaKTepHUcaTH Kao ,HYKHO
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[Iperno3HaBame UAEHTUTETA KA0 CErMEHTA MPHUBATHOT KMBOTA INOjeJUHIA
jJatupa jowr ox caydaja Tackum (Gaskin v. the United Kingdom),*® a 3ao-
KpykeHo je y npeameruma Mukyauh (Mikuli¢ v. Croatia)3! w Jazu (Jdggi v.
Switzerland).?? Vlako npeaMeT TUX OJJIyKa HHUje peryJjucarme cyKoba MHTe-
peca ZjoHOpa U JleTeTa 3a4eTOr ’herOBUM PENpPOAYKTUBHUM MaTepHjajioM,
6yayhu ma ECJBII jomr yBeK HHUje MMao MPWIMKE JZia Ceé 0 TOMe M3jacHu>?,
HUXO0B 3Ha4aj HUje 3aHeMapJ/bUB. CTaB MCKa3aH y TUM OJJIyKaMa 3aCHOBaH je
Ha BUTA/IHO] BXKHOCTH NIpaBa Ha UJeHTUTET U INIeJJUIITY Ja ce NOojeANHLLY,
aKO He HYXXHO LITeTa, HAHOCHU HellpaB/a JIMIlemheM Tor npasa. UMajyhu To
y Bupy, ECJbII mpusHaje mpaBo Ha npucTyn nHdopMalidjaMma o CBOM reHeT-
CKOM ITOpeKJIy Kao K/by4YHOM acleKTy UJIeHTHUTeTa, Te 3aXTeBa HberoBo pu-
ropo3HO clpoBoheme, cyxkaBajyhu nosbe cl10604He NpoOLieHe JpKaBa 4Ja-
HuLa y oBoM norsieay (Mulligan 2022, 131). CaefcTBeHO ToMe, TpaBUJIa 0O
arcoJIyTHOj aHOHMUMHOCTH JIOHOPA PeNnpoAyKTUBHUX hesvja mpescTaBsbajy
Kpleme 4yiaHa 8 EKJbIL.

Jox ECJBII jow1 yBek HUje 3ay3e0 CTaB 0 NUTaky aHOHUMHOCTH JOHOPA,
Apyru oprad Caseta EBpomne, [lap/aMeHTapHa CKyNIITHHA, U3HEO je BPJIO
JleTasbaH npensor y cBojoj [Ipenopyun ynyheHoj KomuteTy MuHHCTapa
2019. rogune.?* OH je 3acHOBaH Ha HEKOJIMKO NPUHIIUIIA, Of KOjUX je K/bydaH
OHaj Koju cyrepuile 3a6paHy aHOHUMHOCTH JOHOpA Y ip>kaBaMa Y4JaHuLaMa

310" To HUje Ha4YMH pellaBakha KpU3He CUTyalHdje Beh MOCTYNMaK KOjU MHULUPA]y
JIMIA Koja y mera ysnase Ao6poBosbHO. Takobhe, 3Ha4ajHa pas/ivKa NOCTOjU U Y
IpaBHUM IOCJAe[UIaMa OTKpHUBaWba UAEHTUTETA MajKe KOJ aHOHHMMHOTI nopobaja
y ofiHoCy Ha JoHopa (Mulligan 2022, 142-143).

30 Gaskin v. the United Kingdom, Application no. 10454/83, ECtHR, Judgment of 7
July 1989, para. 39.

31 Mikuli¢ v. Croatia, Application no. 53176/99, ECtHR, Judgment of 7 February
2002.

32 Jaggi v. Switzerland, Application no. 58757/00, ECtHR, Judgment of 13 July 2006.
Y npegmety Mukyauh npomue Xpeamcke, EC/bIl nonassba Aa ,,[fpaBo Ha MOIITOBAaKE
NPUBATHOT )KMBOTA MO/ pa3yMeBa Jia ce CBakoMe oMoryhu Jia yTBpAH JeTajbe Be3aHe
3a CONCTBEHU UJIEHTUTET', Te UCTHUYe Ja cy MHbOpMalLMje Koje ce Ha Hera oJHoce
BaXKHe 300T CBOjUX ,$OpPMaTUBHUX UMIUIMKauuja“ (Mikulié¢ v. Croatia, para. 54;
Mulligan 2022, 129-130). C gpyre cTpaHe, y npecynu Jazu hpomus lllsajyapcke oH
HCTHYe ,Ja je TPaBO Ha MAEHTHUTET, Koje 06yXBaTa U IPaBO Ha UCTHHY O GHUOJIOIKOM
[OpeKJIy, CACTaBHU /leo 10jMa NPHUBATHOT XXKUBOTA" Te Jia je Y TAKBUM CJIyyajeBUMa
,II0Tpe6GHa Moce6GHO PUropo3Ha KOHTPOJIA Y NPOLEH! CYNPOTCTAaB/beHUX HHTepeca”
(Jdggi v. Switzerland, para. 37; Mulligan 2022, 129-130).

33 W3y3umajyhu aBa, Beh noMeHyTa, npeiMeTa Koja cy y TOKy npoTuB ®paHuycke
(Bug. ¢H. 46).

34 Recommendation (Parliamentary Assembly, Council of Europe) No. 2156/2019:
Anonymous donation of sperm and oocytes: balancing the rights of parents, donors
and children.
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de lege ferenda. TakaB cucteM 64 MoApasyMeBao [Jia, U3y3eB Kajja Ce y yJI03U
JIOHOpa I0jaBJ/byje CPOAHUK HJIU OJIMCKU MpHjaTeb, (beTOB UAEHTHUTET He
61 610 MO3HAT PoAUTe/bMMA Y TPEHYTKY 3adyeha Beh 61 NpUCTyN TUM Noja-
rMMa 6uo omoryheH JieteTy ca HaBpuieHUX 16 uiu 18 roaunHa xxuBoTta. Ue-
aJIHO 64 6UJIO J1a leTe Y TAKBUM CJIydajeBUMa OyZie 06aBEIITEHO O] Ap>KaBe
0 OKOJIHOCTMMA HeroBOT 3ayeha u JOCTYMHOCTH A0JaTHUX mojgataka.’® To
yKUJatbe aHOHUMHOCTH He OM IPOU3BOAUIIO NIPaBHe MOC/IeAHIle HA CTATYC
poAuTes/ba, OJJHOCHO JAOHOP 6U 610 3aurTuheH of MoryhHocTH yTBphHBama
IbETOBOT MJIM FbeHOT OYHUHCTBA OJJHOCHO MaTepuHCTBa.3®

Jasbe, mpenopyyyje ce Aa Ap>kaBe 4JIaHUILe KOje L03B0/baBajy JOHUPAbe
penpoAyKTHBHOI MaTepujaja ycllocTaBe W BOJe aJieKBaTHe HallMOHaJ/IHe
pEerucTpe JOHOpA U Jielie 3aUeTe Ha Taj HA4MH, Kao U /1a ce aHOHUMHOCT He
ykuzia perpoaktuBHo.2’” Uako je [apsameHTapHa ckymmTvHa [Ipenopyky
OKapaKTepHcasa Kao ycMepeHy Ka yHanpehewy npaBa CBUX 3aHHTepecoBa-
HUX cTpaHa, GoKycupajyhu ce Ha npaBa JieTeTa Ja 3Ha GHOJIOIIKO [TOPEKJIO,
KomuTeT MUHHCTapa je 1ao JOHEKJIe KOMIIPOMHUCAH OJroBop. YKasao je Ha
TO /3, C 063UPOM Ha BeJIMKe Bapujauuje Mehy 3aKkoHOZaBHUM pellelmUMa
Jip’)kaBa 4JaHHLA U OCET/bUBOCT TOT NMUTama, GUJIO0 KaKaB NPeAJsor y TOM
CMHUCJy He 61 TpebaJsio Aa 6yse npaBHO o6aBe3yjyhu. [Ipema ctaBy Komure-
Ta MUHUCTApa, HEONXO/HO je yCBOjUTH Heo6aBe3yjyhu HHCTPYMEHT KojU O6U
Ipy’>KHO NOMOh ApkaBaMa y 3alITHUTH NpaBa 0coba 3a4eTHX U3 JOHHUPAHOT
penpoAyKTHBHOTI MaTepujajia, HCTOBPEMEHO ocurypaBajyhu paBHOTeEXy ca
NpaBUMa IPYTHX JIMILA YK/bYYeHHX y noctynak 3adeha (Mulligan 2022, 127).

5. 3AKJbYYHAK

JloK je HekaJia oIcer NpaBa JeTeTa 3a4eTor MOCTYNKOM GMOMeJULIMHCKH
MOTIIOMOTHYTE OIJIOAHEe AUPEKTHO 3aBUCHO OJi IpaBUJIa KOjUM JprKaBHe
BJIACTH LITHUTE HMHTepece JOHOpa, Moxe ce pehu fAa ce, y cBeTIy akTyJe-
HUX OKOJIHOCTH, OZiMrpaBa cynpoTaH npouec. To mro MehyHaposHHU opraHu
NpOMOBUUIY 3Ha4aj MpaBa JeTeTa Ha UAEHTUTET UMa MOBPATHU yTULA] HA
peryJivcame npaBuJia o (He)aHOHUMHOCTH JJOHOPa pelpoAyKTUBHUX hesuja
y HallMOHAJIHU 3aKOHOZABCTBUMaA. MaJia joll yBeK MOCTOje 3HayajHe pa3Jiu-
Ke Yy peXXMMHMa Koje npeABUha cBaka KOHKpeTHa JipXKaBa, jacaH je mpasal

35 Recommendation No. 2156,/2019, Art 7 (1).
36 Recommendation No. 2156/2019, Art 7 (2).

37 OcuM M3 MeAUMIMHCKHX Pa3jiora MM KajJa ce JOHOpP OJpeKao CONCTBEHe aHO-
HUMHOCTHU. Recommendation No. 2156/2019, Art 7 (3), Art 7 (4).
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y KoMe ce kpehy n3MeHe 3aKoHa y TOj o6siactu. Hamymrame amncosyTHe
AHOHHMMHOCTH JIOHOpA je pa3yMHO pellemhe UHCIUPHUCAHO NOTPe6oM Ja ce
NOCTUTHe oAroBapajyhu GasaHc. XMOPUAHU CHUCTEM ,ABOCTPYKOT n36opa’,
KOjH je 3aMHUILJ/bEH Kao CBOjeBPCHA 3JIaTHA CpeJiiHa, YCBOjeH y M0ojeJUHUM
Jip>KaBaMa, He IITHUTH NpaBa JileTeTa 3a4eTOr y3 JJOHUPaHU MaTepujajl 3HaT-
HO BMIlIe O[] peXxHMa ancojJyTHe aHOHUMHOCTHU. MoXke ce 04eKHUBATH Jia 6U
OH no6pao Hajuule cuMmnaTtuja of EC/bII, nHaue no3HaTOr MPOTUBHHUKA all-
COJIyTHUX NpaBUJIa U ONIITHUX 3abpaHa. 3aKOHU KojuMa ce npeABUbhajy us-
y3ely ca LIU/beM NOCTH3alba PaBHOTEXe CYNpPOTCTaB/beHUX MpaBa y CKJa-
Jly Cy ca aKTyeJIHOM Cy[CKOM MpPaKCcoM Tor opraHa. MebhyTum, Aok pexum
»JIBOCTPYKOT U360pa“ MOKe MOBPILHO Jla U3TJIe/la KAa0 aTPpaKTHBaH KOMIIPO-
MHUC, CYLITHHA je Jja ApKaBa MpenyLITa ancolyTHO OJJIy4YUBabe 0 CyJ0MHU
JleTeTa poAuTe/bMMa U AoHopy. Ha Taj HayuH ce He cnpedaBa mMoryhHoCT
pobewa geTeTa Koje he OUTH NOTIYHO JIMIIEHO IpaBa Ha QopMHUparbe
uJeHTUTeTa Beh ce cTBapa JojaTHa OMNACHOCT HEPaBHONPABHOCTH Jelle
3a4eTe MOJ, NOTNYHO jeJHAKUM ycJoBUMa. U3 TuX pasjiora, YMHU ce Ja je
CUCTeM HeaHOHMMHOCTH U O/JIOKEHOT NPUCTYNA JeTeTa MHPopMaIijaMa o
JIOHODPY Haj60/ba a/iITepHAaTHBA ¥ CyKOOYy MHTepeca pa3IMYUTUX cTpaHa. Kao
ITO je Beh MCTaKHYTO, Y TAKBUM OKOJIHOCTHMa NPOCTO OZ0Ujare JOHOpa
Jla ce TOjaBU Yy TOj yJ03U cnpedynhe KOHPIUKT HUXOBUX UHTepeca. Ocum
TOra, OTKpUBamwe IojJaTaka 0 WJEHTUTY JHIa Koje je JOHUpAJIOo ceMeHe
hesvje HU y jeHOj of fp>kaBa Koje cy Beh ycBojusie TakaB CUCTEM He CTBa-
pa MoryhHocT yTBphHBama HeroBor craTyca poJuTes/ba Te He MPOU3BOAU
HUKaKBe NpaBHe nocjeaule. Yak je u [Ipenopyka [lapsamMeHTapHe cKyn-
wtrHe CaBeta EBpone 3 2019. rofnHe 3acHOBaHa Ha U3JI0)KEHOM CUCTEMY
peryJvcama NoCTylKa aCUCTUpPaHe PenpoAyKIHje.

Takobe, nHTepecH poAuTe/ba JeTeTa 3alITHheHU cy 3abpaHoM yTBphu-
Bama OYMHCTBA, OJHOCHO MAaTEPUHCTBA JJOHOPa, OyAyhH Jia ce THUMe IUTHUTE
IbUXOB CTAaTyC POJUTE/bA U MOPOJUYHHM XKHUBOT Of 33iUpama , Tpeher suna“
HbrxoBo mpaBo Ha MPUBATHOCT TEIIKO MOXKe HaJjjadyaTH NMpaBo JeTeTa Ja
3Ha CBOje GHOJIONIKO MOPEKJIO. YKOJIMKO je JKeJba 3a JIeTeTOM Koje he 6uTu
reHeTCKU NOBe3aHO 6apeM ca jeJHUM O/ POJWTE/bA /I0BOJbHO jaKa Ja HUX
noAcTakHe Ha 3ayehe y3 moMoh JjoHOpa, OHJA je Kpajibe ABOCTPYKU CTaH-
JlapZ 3aMUCJIMTH [Jia XeJby 3a 6HO0JIOLIKOM Be30M Hehe je/JHaKO CHaXKHO oce-
TUTH JleTe 3a4eTOo Ha Taj HaYKH.
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Summary

The right of the child to identity has been gaining importance in the efforts
to revise legislation on donor anonymity in a large number of European
countries. However, certain national legislations are still in favor of the
concept of the identity disclosure prohibition, while some envision a mixed
model, with the aim of balancing conflicting interests. The debate is centered
on the donor and parent’s right to privacy and the child’s right to know their
biological origins. An analysis of solutions from various European states,
as well as the positions of the authorities overseeing the implementation
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when weighing interests in a conflict. Although an ideal solution is difficult
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protection of the child’s rights, could be satisfactory.
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Jip Katunka BEPETKA™

®OPMAJIHOIMNPABHHU ACMNEKTH AEPOrALHJE JbYACKHNX
NMPABA 3b60rI MTAHAEMHJE KOBHUAA 19 Y YITOPEAHOJ
YCTABHOCY/CKOJ TPAKCH

Y pady ce npedcmassajy cauuHocmu u pas/auke y apgymeHmayuju ycmas-
Hux cydosa Penybauke Cpb6uje, Peny6auke Xpeamcke, bocHe u XepyezoguHe u
Mahapcke npuaukom odayvusarba o npoyedypaaHum, 00HOCHO (POPMAAHUM
achekmuma depozayuje sbydckux npaea u dpyaux (pecmpukmusHux) mepa
doHemux nogodom kosuda 19, kao wmo cy Had/exHOCm op2aHa u meaa 3a
doHowlerbe pecmpukmugHUX Mepd, Kapakmep, 00HOCHO Keaaumem akamd
Kojuma ce me mepe Hapehyjy u koHmpo/a o0 3akoHodasHe U/uau u3epuiHe
e/sacmu. 3ajedHu4ko um je da cy, uako cydoeu HU y jedHOj odayyu Hucy 3a-
HeMapuiau nompe6y 3a pecCmMpUuKMuGHUM Mepamd 3602 04yedarbd jasHoz
3dpassea, dpyzavuje mpemupaau 3Ha4dj ¢opMaaHONPABHUX 3aXmeead 84d-
dasuHe npasa y ycaoguma naHdemuje. Lju pada je da ce anaauzom pesie-
8AHMHUX YCMABHOCYJCKUX 00/1yKa NpoHahy Heku 3ajedHUYKU Kpumepujymu,
Mepuad U mecmosu 3d OyeHy ycmagHocmu mux mepa padu nogeharba npagHe
CU2ypHOCmMu y CAUYHUM HCUBOMHUM cumyayujama y 6ydyhHocmu.

Kibyune peun: Kosud 19. - YemasHu cyd. - BaadasuHa npasa. - PopmaaHu
acnekmu.

JouenTtkumwa, ®aky/aTeT 3a npaBHe U Nocao0BHe ctyavje ,[p Jlasap Bpkaruh’,
Cpb6uja, beretka.katinka@gmail.com.

119



K. BepeTka (cTp. 119-154)

1.YBOA

Hakon usbujamwa nangemuje kosuzaa 19, usaspanor supycom SARS-CoV-2,
ImpBa peaknHja CKOpPO CBUX JpXKaBa CBeTa je OUJIO yBOhewe 030H/bHUX
PECTPUKTHUBHUX Mepa y pa3HUM o06JiacTHUMa JIPYLITBEHOT >XUBOTA KOje
Cy HECYMIbHMBO TOroJUjie W IOjeIMHA JbyACKa MpaBa W ci106oje W Ha-
YUH HUXOBOI ePEeKTHBHOT OCTBapUBaka. Mako MOCTOjU MHOrO CIMYHO-
cTu usMehy Ap)kaBa y moryielly BpCcTa Mepa Koje Cy nmpuMeHuse (a AeaioMm
NpUMembYjy U JaH-ZlaHac) 3a cy36ujame MaHJeMuje, HE3aBUCHO OJf tbUXOBOT
MOJIMTUYKOT ypeherwa, IpaBHOT CUCTEMA, CTeNleHAa EKOHOMCKE Pa3BHjeHOCTH
(Jlyronuh, ApcennjeBuh 2021), mocTaB/ba ce MUTambe J1a JIK Cy U HALlOHAJI-
HU YCTaBHU CY[AOBU Ha CJIMYaH HAYMH NPUCTYNAIH pellaBamy NMPaBHUX
NUTamwka Koja Cy Ce MojaBUJjIa MOBOJOM OrpaHUYeHa JbYACKUX MpaBa U CJio-
6o/a.

[Ipema pe3ynTaTHMa jeJHOT IVI00aJTHOI UCTPAXXUBaka Ha Y30pPKY 0J] CTO
Jip’kaBa, MoTBpheHo je Ja je y TUM noctynuuMa yJora (yCTaBHHUX) CyZoBa
(6una) BuUecTpyka: Aa ,06e36efie MpolefypaJHU UHTErpuUTeT BaHpe.-
Hux pexxuma“ (Ginsburg, Versteeg 2020, 28), na ycnocraB/bajy paBHOTEXKY
u3Mebhy pecTpUKTUBHUX Mepa U OCHOBHMUX JbY/JICKHX NIpaBa U c10604a U Ja
0/ MOJIUTHYKHUX aKTepa 3axTeBajy npeAy3uMamwe adUpMaTUBHUX Mepa 3a
60pOy MPOTUB KOBHJA 19 pasu UCymkemha lUX0OBUX YCTAaBOM NpeJBUheHnx
o6aBe3a (Ginsburg, Versteeg 2020, 28).

Y oBOM paay mpoyyaBaMoO NpPaKCy yCTaBHUX cyfoBa Peny6sinke Cpb6uje,
Peny6.inke XpBatcke, @enepanuje BocHe u Xepuerosune! u Mahapcke mno-
BOJIOM KoBM/Jia 19; TauHHUje cerMeHT HbUXOBE YCTABHOCYACKE IIpaKCce KOoju ce
0aBU CIIOMEHYTHM ,IPOLEAYPATHUM UHTETPUTETOM" pexxuma (OUJIO BaH-
penHor, 610 ,peJOBHOT) U OJJHOCU ce Ha ¢popMaIHONpaBHA MUTamba Mpo-
11eca O/ICTyNama o/ JbYACKUX IpaBa y 60p6y MpOTUB NaHJeMuje. 3aje JHUIKO
UM je [ia Cy TO YCTaBHM CY[,0BM MJAJHUX, ,HOBUX" JeMOKpaTHja, UaKO Cy
ce JBe apxaBe Beh mpugpyxune EBponckoj yHuju (Mabapcka u XpBart-
cka). Tpu apxkaBe (6uBLIe yiaHUIEe HeKaalmwe CPPJ) umasne cy 3HauyajHe
3ajeJHAYKe IPAaBHOUCTOPHjCKE MOMEHTE Yy TOKY CBOI IIPAaBHOT pa3Boja, LITO
Takobhe Moxe (a/1y, ¢ 063MPOM Ha BeoMa pas/IMYMT MyT JeMOKpaTH3aluje
HAaKOH JieBeJleceTHX, He Mopa) Aa 6yZAe of yTUIIaja Ha CJAWYAH UCXOJ, yCTaB-
HOCY/[ICKMX NOCTYIaKa, OZJHOCHO JIOTHKY 00pasJioera OJJIyKa y CJIUYHUM
npeametuMa (Hendriks, Loughlin, Lidstrom 2011, 724-726).

1V pagy ce He aHanM3upa moce6HO mpakca YcTaBHOT cyaa Peny6anke Cpricke,

aJIM Ce N031MBa Ha HEKe berose oAJiyke, rae je TO peJIeBaHTHO.

120 Axanm M6 1/2023



dopmanHonpaBHU acnekTW Aeporauuje JbyACKuUx npasa 360r naHaemuje kosnaa 19

Pagu cyxaBama 06MMa peMeTa UCTPAKHUBabha, UCTAKHYT je yIopegHo-
NpaBHU NPHUKA3 CaMO OHHX YCTAaBHOCYACKHX OJJIyKa CIIOMEHYTHX JprkaBa
Koje cy JloHeTe y MOCTYIIMMa 3a OLieHY YCTaBHOCTH M 3aKOHHUTOCTH HpoO-
nuca, Kako je Beh peueHo, ¢okycupajyhu ce NpBeHCTBEHO Ha MOLITOBaHE
Hadesa (cTpore) dopMasHe YCTaBHOCTM M 3aKOHUTOCTH MHocTynajyhux
yCTaBHUX cyAoBa. Taj MeTOZ0JIOIIKY IPUCTYI HHAYE OLIOBOpPA U CBE BUIIE
3aCTYIJb€HO] JOKTPUHU [Jia Ce 3aKOHOJABHe, HOPMAaTHBHE aKTHUBHOCTU
BplieHe MUMO (GOpPMaJIHONPABHUX NpaBH/Ia CMATpPajy HU3Y3€THO TELIKOM
noBpegoM ycraBa (Kréinski 2011, 84), ok npoliecHe Hel0CTaTKe y yCTaB-
HUM asibama Tpeba Ojaxke TpeTupaTH, ,ocehajem 3a Mepy“, umajyhu y
BU/Iy OCHOBHY MUCH]jy YCTaBHUX CYZ0Ba Jia NPYXKajy 3alUTUTYy noBpeheHOM
JbyAcKoM npaBy (ManojsnoBuh Angpuh 2013, 170-171).

HakoH HeKOJIMKO Tajlaca BUPYyca, Ha OCHOBY JloCaZiallikber UCKYCTBA U Ha
NpaBHOM II0JbY M Ha TepeHY, MOXe Ce 3aK/byYUTH Ja 60p6a cBeTa NPOTHUB
KoBH/Za 19 jowr HUje rOTOBA, a ONIPABJAHO Ce MOXKe 0YEeKHUBATH U 10jaBa HO-
BUX 3/IpaBCTBEHHUX U MeJJMLIMHCKUX U3a30Ba 360T MpoOMeHa Y }KUBOTHOj cpe-
JIMHU. 360T OYeKHBamwa JPYLITBA Zja Ce 0CUM HajBHUIIEe BPEJHOCTU YOBEYAH-
CTBa, a TO je 3[ipaB KUBOT, ICTOBPEMEHO CadyBajy ¥ HajBHIlle BPeJHOCTH ca-
MOT TIPaBHOT Pa3Boja, yK/by4yjyhu BjaJJaBUHy NIpaBa y HeHOM IIyHOM Kalla-
LIUTETY, BeJIUKH je TepeT Ha yCTaBHUM Cy[J0BMMa Jia IpoHaby oArosapajyhu
6asaHc u3Meby aJileKkBaTHe 3alITUTe THUX BpejHocTH. Llumb paga je ma ce
JudepeHLNpajy CAMYHOCTH M pasjMKe y MOjeJUHUM apryMeHTallMjama
YCTaBHUX CYA0Ba Yy perHOHY Koje Cy NOBOAOM KOoBHAA 19 M3HesM y nocTyn-
IJMMa 3a OlL|eHy YCTaBHOCTH M 3aKOHHUTOCTH IIPONMCA U Jia Ce Ha Taj HauKH
Npeno3Hajy ClIopHa MUTamka 4Yuhje OU pellaBare JONPUHENO MoBehamy
NpaBHe CUTYPHOCTH Y CIMYHUM KMBOTHUM CUTYyaldjamMa y 6yayhHocTH.

Y Ty cBpXy, y OpBOM IIOIVIaBJ/by, paZu yBohemwa INpesMeTa, Jaje ce
OMLITH NPUKA3 O/JyKa YCTAaBHUX CY[l0BA y PErHOHY Koje Cy ce THLaJle KOBHU-
Ja 19 (,koBUZ ofJyKe“), 0K ce y ApyroM MOrJIaB/by aHAJU3UPaAjy MojeUHU
acnekTd ¢opMaJHONpaBHE JAUMEH3HUje PEeCTPUKTHBHUX Mepa: IMpaBHU
OCHOB Jleporalyje, Ha/lJIeXXHOCT OpraHa Y TeJa 3a JJOHOLIehe PECTPUKTUB-
HUX Mepa, KapaKTep akaTa KojuMma ce Te Mepe Hapehyjy u (6u0 mpeBeH-
THBHA, OWJI0 HAKHA/AHA) KOHTPOJIA []eJIATHOCTH TUX OpTraHa U TeJia 0/ 3aK0-
HOZIaBHE BJIACTH, U TO CBe MMajyhu y BUJy pa3/u4yuTe NPUCTYIE YCTABHUX
CyJl0Ba CKOPO UCTOBPCHUM IHTabUMa.
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2.,KOBUA OANTYKE" Y PETUOHY

YMmecTo Ay6J/be aHa/M3e CBUX eJieMeHaTa peJieBaHTHUX OJJyKa, Kao
IITO Cy JAeTa/bHa CaApXKUHA, BPCTE M HCXOJ, YCTAaBHOCYACKHX MOCTYyIaKa,
peliaBambe GAaKTUYKHUX MUTatba HACYNpPOT OPUTHHAIHOj QYHKIUjU YCTaB-
HUX Cy[]0OBa 3a pelllaBaibe MPAaBHUX MUTala, HAYMH JepUHHCAbA jaBHOT
HHTepeca, NpuMeHa npakce EBporickor cyzia 3a Jby/icKa paBa ¥ TecTa 3aKo-
HUTOCTH, HY?KHOCTH U CPa3MEPHOCTH, MOPYKa U3/]BOjeHUX MUIIL/bEHA UT.,
y OBOM MOIJIaBJ/by MpaKca YCTaBHUX CY/l0Ba Y PErMOHY NMpHKasaHa je camo
OKBUPHO, TIpe CBera W3BohermeM reHepaJHOT 3aKJ/bydKa O CaMOM MOJesy
o/l/Iy4rBatba y 06J1aCTH KOBH/ia 19; HapaBHO, M0/] yCJIOBOM /ia Ce MOXKeE MpH-
YaTH 0 HEKaKBOM 06pacily y MOCTyamy Cy/a, a He caMO O U30JI0BaHUM O/
Jiykama, 6e3 3aje IJHUUKHX Tayaka y apryMeHTaluju. Y TOM MOIJeqy, yCTaB-
HU cynoBu Mabapcke U XpBaTCKe Cy ce MOKa3ald NPUJIHUYHO JOCAeHUM, a
c 063MpoM Ha MamwH (Masu) 6poj npeameta y Cp6uju u bocuu u Xepuero-
BUHU He 61 61JI0 METOZOJIOIIKA UCIPAaBHO U3BECTH OUJI0 KaKaB 3aKJ/bydak.

JpkaBe cy NpHUCTynuJie pellaBamy HenpasHux NMpobseMa Hajpasnyu-
THjUM HOPMATHMBHUM OpPYKjUMa, 300T 4era ce pasJjHKyje KapakTep, OJHO-
CHO ,KOJIMYMHA" MpONMca KOjU Cy Ce NMOjaBUJIM UM OU ce MOIJVIU MO0jaBUTH
npeJ, YCTaBHUM CyJJOBMMa, LITO Ce OrJiefia U y 6pojy YCTaBHOCY[CKUX NpeJ-
MeTa y TOM MoJby. YcTaBHU cyA Cpbuje je paciipaB/bao HajMawku 6poj mpes-
MeTa y obJsiacTy KoBUza 19, a YcraBHU cyn Mabapcke Bullle fieceTHHa.

WHunujaTopy mocTynaka 3a OIeHy YCTaBHOCTH W 3aKOHUTOCTH — He3a-
BHUCHO O TOTa KaKO Ce y IMOjeZJUHUM HAllMOHAJHUM NpPaBHUM CHUCTEMHMA
Ha3uBajy (mpejJaraTe/b/mpejJiarad, amnejaHT, MHULMjATOpP, MOJHOCUJIALL
yCTaBHe kajbe y U3y3eTHUM C/y4ajeBUMa), pyKOBOJAUJIU Cy Ce CKOpPO HC-
TUM, OJAHOCHO CJWYHHUM pasjo3vMa NPUJIHWKOM HHUIMpama HOPMATHUB-
He KOHTpOJIe IpeJi yCTAaBHUM CYA0BHMa y PeruoHy; a TO je 610 HaBOJHO
KpLIeHhe BhUXOBHUX OCHOBHUX JIMYHUX MpPaBa U cJ1060a (40CTOjaHCTBO, pa-
BO Ha XXUBOT, 6€36eJHOCT JIMYHA CJ1060/3a, YK/bY4yjyhu cl060ay KpeTama,
NpaBO Ha NMPHUBATHOCT, TeJECHU U NCUXHUYKH HHTETPUTET, 34paB pa3Boj
Jielie, c1060y BEPOUCIIOBECTH), MOJUTHYKHX NpaBa (c1060/a u3paxkaBama
Y npuMama HHpopMaluja, U360pHO NMPaBo U IPABO Ha JIOKAJIHY caMoyIpa-
By, cJ060Ja OKyI/batha) U E€KOHOMCKHUX, KYITYPHHUX, COLHMjaJHUX MpaBa
(MupHO y>KMBarbe UMOBHHE, IpaBa y 06J1aCTH paja, IpaBo Ha 06pa3oBakbe,
HOPUCTYN 3JpaBCTBEHOj 3aLUTUTH) Yy OCHOPEHUM akTHMa. [Ipema HaBogKMMa
WMHHULMjaTOpa, PeCTPUKTUBHUM MepaMma Cy JUCKPUMHUHHCAHE, YaK U CTHT-
MaTHU30BaHe I0jelUHe JpYIITBeHe rpyne (CTapy Jby[H, Aela, 3alloC/IeHU
nojeJMHUX npodecHuja U NpeAy3eTHULH Y NOjeJHHUM NpPUBpeSHUM 06.Jia-
CTHUMa, KOPUCHULM YCIyra COliyjajHe 3allITHUTe, 3aTBOPEHHULH, ocobe ca
WHBaJIUAUTETOM, MUrpaHTH). Takobhe ce mocTaBU/IO Kao yCTaBHOIPABO
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peJIeBaHTHO NUTame Jia JIK je moBpeheHa JOOPOOUT KHUBOTHUHbA Y YCJIO-
BUMa noJiMuujckor yaca y Cpobuju, oAHOCHO Jia JIM je jeJUHHUIjaMa JIOKaJ-
He caMmoynpaBe y Mabapckoj yckpaheHo mpaBo Ha caMOCTa/lHy UMOBUHY
peopraHusarijoM 6YLeTCKUX Ipuxoa.?

3ajefHUUYKO o6eJiexje MpaKCH HALMOHAJHUX YCTAaBHUX CYAOBa y HUCTpa-
’KUBabY je ja HU Y jeJHOj OAJIYLIM HUCY 3aHEMapHJ/IU 3Ha4aj peCTPUKTUBHUX
Mepa 3a O4YyBame OILITEr UHTepeca, OAHOCHO oBJjalihewme Ap)kaBe Aa pa-
3HUM CpeJICTBHMMA IITUTHU 3/jpaB/be CTAHOBHHUIITBA ¥ YCJOBUMA NaHJeMU]e,
YaK U IPOTUBHO OCTBApUBay NOjeJUHUX JbYJCKUX NIPaBa y MyHOM Kamalu-
TeTy. U3Mehy ocTasior, pas/ivKyjy ce y cTelleHy ,TojlepaHluje” cyLoBa npeMa
JIP’KaBH, OZJHOCHO y TOMe KOJIMKO Jla/IeK0 beHH (IJIaBHU) OpraHu Mory uhu
y AaBawy NMPEJHOCTH CYICTaHIMjaTHOM KOHIIENTY BJaJaBHHe NpaBa Ha/,
HBeHUM GOPMaTHOM KOHILENTY. YMECTO UCTOBPEMEHOT yBaXKaBarma 00a KOH-
LlellTa, KaKo je To npuxBaheHo U y npejJioxkeHoj AebuHUIMjU BeHenujcke
komucuje (mwupe y European Commission for Democracy Through Law
2010), onHOCHO Makap MOKyluaja 6asaHcupama usMmehy popmannux (Ha-
YUH JJOHOLIEHA, jacHOha U NpeABUA/bUBOCT HOPME) U MaTepUjaJHUX 3aXTe-
Ba (cTBapHHU cajJipkaj, 6GUT HOpMe) ByasiaBuHe npasa (Bani¢ 2015, 46-47),
Jip>kaBe cy Hajuyemthe moJ oKpubeM ePUKACHOCTH M edPeKTUBHOCTH 3a-
obuIlLIe HEKe POLIeCHe KOPaKe y OAJyYUBamy O Jleporalujy JbyACKUX mpa-
Ba. [luTame je fa i je TO y yCTAaBHONPABHOM CMHUCJIY GMO NPUXBAT/bUB Ha-
YUH Ha KOjU Cy ce Ap)kaBe Y perMoHy 60puJie NpoTUB KoBuja 19.

2.1. Cpbuja

Y Cpbuju je BehrHa peCTPUKTUBHUX Mepa JloHeTa U3MeHaMa U J0NyHa-
Ma YpenGe Biiase 0 T3B. Mepama 3a BpeMe BaHPEJHOr CTarba® Koja BHUIlE
Huje 61MJa Ha CHA3W 3a BpeMe HheHe HOpMaTHBHe KoHTpoJie.* YcTaBHU cyj
je peTpoaKTHBHO YTBPAHMO Ja IojefijuHe ofpe 0e Koje Cy ce OJHOCHJE Ha
NOTEHLHja/THO ABOCTPYKO NPABHOCHAXHO OJJIyYHBame y INOIJIefy HUCTOT
KaKIbUBOT Jlesla (Ipekpluaj 360r noBpe/ie 3abpaHe KpeTamwa y oapeheHOM

2 Hnaue je oaroBop 6uO HeraTuBaH y o6a cay4vaja. Bua. oasnyky YcraBHor cyza

Cpb6uje, 1¥0-45/2020, 28. 10. 2020, CaysxcbeHu eaacHuk PC 126/2020, ogHOCHO
oJyKy YcraBHor cyaa Mabapcke, 3234/2020 (VIL. 1.), 1. 7. 2020.

3 Ypen6a o Mepama 3a BpeMe BaHpPeJHOT cTama, CaysxcbeHu eaacHuk PC 31/2020,
36/2020, 38/2020, 39/2020, 43/2020, 47/2020, 49/2020, 53/2020, 56/2020,
57/2020, 58/2020 u 60/2020.

% Ocrane ypesbe Bnaje [oHeTe y3 CYNOTIHC NpeJCeJHHMKA ApXKaBe 3a Bpe-

Me BaHpPEeJHOr CTara MPETEXHO Cy Ce OJHOCH/E Ha TeXHWYKA M OpraHHU3alijcKa
NUTaka, PUHAHCUjCKY MOAPUIKY WU QUCKATHE Mepe.
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NEePUO/Y, OTHOCHO KPUBUYHO /IeJI0 HENIOCTYakha Mo 3[paBCTBEHUM MPOIH-
cuMa 3a BpeMe enujieMuje), HUCY OuJie y CarIacHOCTH ca YCTaBoOM 3a Bpe-
Me HHUXOBOT BaXKEHa, Z0K je ycTaBHOCT BehrMHe Mepa (HIpP. OrpaHUYEHE
c1060/e KpeTawa U ca060/e 6aB/berba MpodecHjoM, MpaB/berbe pasjIuKe
Ha OCHOBY cTapocTH) noTBpheHa, Takohe peTpoakTuBHO.” UHMIMjaTHBe 3a
HOPMAaTUBHHUM KOHTPOJIOM JIPYTHX IPAaBHUX IpoIKca y 06J1actu 60p6e mpo-
TUB KoBuza 19 YcraBHu cyn Cp6uje je ogbanmo 360r HENOCTOjaba MPeTIo-
CTaBKH 3a IOKpeTameM IOCTYNKa, OJHOCHO MEPUTOPHUM OAJyIMBarheM.®
HHTepecaHTHa je YHHEHHIA Ja ypeAbe O Mepama 3a CIpedyaBambe U
cy36ujame 3apa3He GosiecTd KoBUZ 19 KojuMma ce Takohe mpomnucyjy usBe-
CHe peCcTpUKIHje, OJHOCHO 06aBe3e Kako 3a rpabhaHe, TaKo 3a NMOCJIOBHU
CEKTOp HAKOH YKHJalba BaHpeAHOT cTamwa y Cpbuju, HUCYy Ousie mpegMeTr
HOpPMaTHUBHE KOHTpOJIe NpeJ YcTaBHUM cyfoM Cpouje.

Haume, Bsiazia je, Ha ocHOBY HenocpeJHor oBJamihewa U3 3aKoHa O 3a-
IITUTH CTAHOBHHUINTBA Of 3apa3HUX 6OJieCcTU’, [JOHEJA TPU HUCTOMMEHE
ypeabe U HEKOJIMKO JleceTHHa U3MeHa KojuMa Cy, U3Mehy ocTaJsIor, perynu-
caHU 06aBe3a HOllema 3alITUTHUX MacKH, OpraHM30Bakbe pajia y MoC/I0B-
HUM jeiMHUIIaMa pa3JMYUTUX KaTeropuja, Ha pa3HUM MaHubecTalujaMa,
Ha jaBHOM IIpeBO3Yy, HAaYMH H3Bolera HacTaBe, OKOJHOCTH yJacka W Io-
BpaTKa y 3emsby, utA. Mako Baxkeha ypen6a He cagpxu osiaithere Bia-
Jle la NoceOHOM OJlIyKOM HM3MeHM OMNIUTH peXHUM 3alITUTe 3a NojeJHHe
jeMHULe JIOKaJIHE caMOyNpaBe, TO je 6WJI0 NpeABUhEeHO NIPBOM U APYyroM
Bep3UjoM ypeabe, ako TO Hajlaxy moceGHe okosHoctu.’ Ofpenba jemHe

5 Ycrauu cyx Cp6uje, 1Y0-45/2020, 28. 10. 2020, Cayaxc6enu zaachux PC 126/
2020.

6 ycraBuu cyn Cpb6wuje, 1Y0-63/2020, 20. 10. 2020, 1¥Y3-66/2020, 24. 12. 2020,
IYo0-62/2020, 30. 12. 2020, IY0-100,/2020, 30. 12. 2020.

7 3aKOH O 3alUTUTU CTAHOBHUIITBA 0/1 3apa3HUuX 60J1eCTH, C./’IyJiC6eHu anacHuk PC

15/2016, 68/2020 u 136/2020.

8  Ypen6a o Mepama 3a cripeuaBatbe U cy36ujarbe 3apasHe 6osectu Covid-19, Cay-

JcbeHu eaacHuk PC 66/2020, 93/2020, 94/2020, 100/2020, 109/2020, 111/2020,
120/2020, 122/2020, 126/2020, 138/2020, 141/2020, 144/2020 u 145/2020,
Ypen6a o MepaMa 3a cripeyaBame U Cy36Hujambe 3apasHe 6oJiectu Covid-19, Cayscoenu
anacHuk PC151/2020,152/2020,153/2020,156/2020,158/2020,1/2021,17/2021,
19/2021, 22/2021, 29/2021, 34/2021, 48/2021, 54/2021, 59/2021, 60/2021,
64/2021, 69/2021, 86/2021, 95/2021, 99/2021, 101/2021, 105/2021, 108/2021,
117/2021, 125/2021, 7/2022 u 10/2022, Ypen6a o Mepama 3a clpedyaBame U
cy36ujame 3apasHe 6osectu Covid-19, Cayxcbenu 2aacHux PC 33/2022, 48/2022,
53/2022 1 69/2022.

°  Vpexba 0 MepaMa 3a clipedaBame W cy36ujarbe 3apasHe Gosectu Covid-19,

CayxcbeHu eaacHuk PC 66/2020... 4. 9a cT. 2, Ypeaba o Mepama 3a clipeyaBarbe U
cy36ujame 3apasHe 6osiectu Covid-19, Cayacbenu eaachux PC 151/2020... yi. 13
CT. 2.
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TaKBe OJJIyKe, lOHeTe Ha OCHOBY OBe ayTopu3aluje Biase, kojoM je 6uio
npefBuheHO AyXe paJHO BpeMe 3a YroCTHUTe/bCKe objekTe W HONHe KJy-
6oBe Ha TepuUTOpHjU rpaja beorpasa y ofHocy Ha octasa Mecta y Cpb6ujy,
jeIMHO je ocriopeHa IpeJ, YCTaBHUM CYAOM 360T HaBOJiHEe JUCKPUMHUHalYje
Ha OCHOBY NpeOMBa/JMIITA U CEAUIITA, LITO YCTaBHU CYJ, HUje NMPUXBATHO
Kao YCTaBHOIPABHO peJsieBaHTaH pasJior.t?

2.2. Mahapcka

3a pa3snuky oz Cpb6uje rje ce MoCTymak 3a OLEHY YCTaBHOCTH Nokpehe
peJJIoroM Jp»KaBHUX OpraHa, OpraHa ayTOHOMHHX NOKpPajuHa, jeUHNLA
JIOKaJIHE CaMOyNpaBe U HApPOAHHUX I[OC/JAaHUKA, OJHOCHO INpPHUXBaTalkbeM
UHUIMjaTUBE CBAKOI JPyror GU3MYKOT WM IpaBHor Juna,'' y Mahapckoj
ce pasJIMKYjy MOCTYIIM 33 OLleHY YCTAaBHOCTHU OMUITUX MPaBHUX aKaTa Ha
OCHOBY MHMI|UjaTUBE 32 HAKHA/IHY HOPMAaTUBHY KOHTPOJIY, OHOCHO yCTaB-
HUX >Ka6u nocebHe BpcTe. HakoH cTynamwa Ha cHary HoBor OCHOBHOT 3a-
koHa (YcraBa) of 1. janyapa 2012. ronnHe, HAKHaIHY HOPMATUBHY KOHTPO-
JIy Iponyca MOTry Jia HHULMpajy camo Biaza, jeAHa 4eTBpTHHA HapOLHUX
NOCJIaHMKa, OMOYy/CMaH, IpeJiceJHUK BpXoBHOr cy/ja U peny6JMYKH jaBHU
TyxuJaL, 1ok je npe 31. genem6pa 2011. rogrHe 6GyKBaJHO CBAaKO MMao TY
moryhHoct.'? Oz BULIe leceTUHA IpeAMeTa pej, YcTaBHUM cyaoM Mabapcke
KOjUu ce TU4Y KoBHUJa 19, caMo YyeTUpPU UHUIHMjaTUBE CYy NOAHENU HApPOJHU
nocnaHuny (MOBOJOM OrpaHHUYeHa HMOBUHE jeJJUHHIIE JIOKAJHE CaMo-
yIpaBe 0Jly3MMarbeM IpaBa Ha [ope3 Ha MOTOPHA BO3WJa,'3 oxcTynama of
o/ipeaba 3aKOHHKaA O pajy 3a BpeMe BaHpeJHe cuTyalujel* u uaMermeHux
IpaBuJia 0 Mpepacno/iesiv pajHor BpeMeHa'®, 0flHOCHO MOBOAOM TOra LITO
je Byiaga mporiacuia TepUTOPH]y ¥ JIOKAJIHO] CBOjUHH MTOCEOHOM MPUBPE-
HOM 30HOM'®), a BehMHa MocTynaka je MHUIMpPaHa [0 OCHOBY crenuduyHe
yCTaBHe anbe QU3NIKUX JIUIA UK NPUBATHUX OpraHU3alyja.

10" yerauu cyg Cp6uje, 1Y0-100/2020, 30. 12. 2020.

11 3akomn o YeraBHOM cyay, Cayscbenu eaacHuk PC 109/2007,99/2011, 18/2013 -
oxusyka YC, 103/2015 u 40/2015, un. 29 ct. 1 Tau. 1-2.

12 Magyarorszag Alaptorvénye (2011. 4prilis 25), 4/1. 24 cT. 2 Tau. e.
13 yerasuu cyg Mabapcke, 3234/2020 (VII 1), 1. 7. 2020.

14 ycraBHu cyg Mabapcke, 3326/2020 (VIII 5), 5. 8. 2020.

15 yerasuu cyn Mahapcke, 3426/2021 (X 25), 25. 10. 2021.

16 yeraBHu cyg Mabapcke, 3388/2020 (X 22), 22. 10. 2020.
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Y Mabapckoj ce pa3/iMKyje TpH THIIA YCTABHUX »KaJIOH, 0] KOjUX ce jeIaH
OJIHOCU Ha MPaBO MOJHOCHUOLA ja OCIIOPH OMUITU NPaBHU aKT (MU HeroBe
nojejuHe oApe/i6e) YKOJIMKO je MoBpe/ia YCTaBOM 3ajaM4eHOr TpaBa HaCTy-
nuJa 360r caMe NpyMMeHe TOT aKTa, YaK U 6e3 MpeTXoJHe CyACKe OAJIYKE, a
HOZAHOCHOIY He CTOjU Ha paciioJiarasy Apyro npasHo cpeactso.!” Umajyhu y
BU/y CHOMEHYTY CTPYKTYPY UHULHjaTOpa ,KOBUJ MpPeAMETA", U JIOTUYIHO je
Jla je Hajyewhy pasJior 3a HENpUXBaTake 3aXTeBa 3a IOKpeTakmhe MOCTYIKa
610 HeZ0CTaTaK HENOCPEAHOT, aKTYeJHOT IPaBHOT HHTEepeca MOJHOCHOIIa.

Y mocTynky onemHBama YCTaBHOCTH ypejde 0 BaKLUHALWjU 3amociie-
HUX y PUBATHOM cekTopy,'® YcraBHM cyp je oabanuo yctaBHe kajibe 360r
HeJIOCTaTKa [0BE3aHOCTH MOJHOCHOLIA Ca OCIOPEHOM YpPeAboM U HEeHUM
npaBHUM nocjeaunama. [Ipema o6pasioemwy cyaa, oCliopeHa ypeaoa ce He
npuMemyje ex lege, Hero nocpesHo, MyTeM AUCKPeLIMOHE OlieHe MT0C/I0/aBLa
KOju €1060iHO OZ/1y4dyje o0 ToMe Ja JM he 3axTeBaTH BaKLHMHALW]y NPOTUB
koBHUzAa 19 3a KOHKpeTHO pajfHo MecTo uau Hehe. To jecT, y ToM ciay4ajy
3anoc/jeHy He3aZ0BOJ/bHU OJJIYKOM IOC/I0/aBIa MOTY Jia ce o6paTe HajJie-
’)KHOM CyZly paiy IpaBHe 3alUTHUTe Yy OKBUPY OOMYHOT paZHOIPaBHOT Cropa
U, y KpajibeM caydajy, YCTaBHOM Cyay ,pefloBHOM" ycTaBHOM »xan6om.'® Ha
OCHOBY paHHUje npakce YcTaBHOT cyZAa Beh je yTBpheHo Ja ce He Moxe J0-
Ka3aTH JIMYHA I0BE3aHOCT ca NpeAMEeTOM aKO OCIOpeH MpPOIUC joll HUje
NpOU3BeO NPABHO [IejCTBO AUPEKTHO y OAHOCY Ha MOJHOCHOLA, OJHOCHO
aKo caMa MoBpe/ia Npasa joll HUje HaCcTynuIIa, Huje akTyesnHa.?’ Ho, Hucy ce
CBU y CyJly caryiacuiu ca ofykoM Behune. Ha npumep, cyTkuma Ap ArHemn
Lune (Czine Agnes) u3pasusa je Apyrauyuju CTaB y U3/BOjeHOM MHUILL/bEHY,
cMaTpajyhu ma he HaBojHa moBpeZa mMpaBa YCKOPO HACTYnUTH jep he
CTyllaleM Ha CHary ypez6e NoAHOCHOLM OUTH U3JI0KEHU PU3UKY TyOUTKA
paJiHOr MecTa aKo He OyAy NPUMUJIM BaKLUHY Y oApebheHoM poky. [Ipema
HBEeHOM MHUIILJbERY, TOCTOjU OJIMCKa Be3a u3Mehy agpecara HopMe (3amociie-
HHU), IpaBHe MO3HLMje MOAHOCHOLIA U CaMe OCIIOpeHe HOpPMe, IITO yKasyje
Ha HemocpeJiaH MpaBHU WHTepecC IOJHOCHOIIA /ia Ce OClopeHa ypezba 1mo-
HuiTH.>! Haxkasioct, Ta apryMeHTanuja Huje 61ia JOBObHO y6eq/bUBa Jja
6u cyJ, pacnpaB/bao O BaKLMHALMjHU IPOTUB KOBUAA 19 y MepuUTyMy.

17" 2011. évi CLL Térvény az Alkotmanybirésagrol, 4. 26 cr. 2.

18 A munkahelyek koronavirus elleni védelmérdl sz616 598/2021. (X 28) Korm.
rendelet.

19 ycraBHu cyg Mabapcke, 3088/2022 (111 10), 10. 03. 2022, Tau. 22-25.
20 yeraBuu cyz Mabapcke 33/2017 (XII 6), 06. 12. 2017, Tau. 33-35.
21 yeraBuu cyn Mahapcke, 3088/2022 (111 10), 10. 3. 2022, Tau. 49.
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Takobhe, YcraBHu cyn Mabhapcke je 06ycTaBHO MOCTYIKe 3a OLlEHY yCTaB-
HOCTH CIleLiHjaJIHUX TPONKCA KOjU Cy BaXKUJIM 3a BpeMe M0Ce6GHOr IPaBHOT
pexnMa,?? mpeTexHO ca 06Pa3JIOKEHEM Jla CIPOBOhEe MocTynaka Huje
OCHOBAHO HUTH OINPABJAAHO aKO OCIIOPEHHU aKT BHUIIe HUje Ha CHAa3H, OJHO-
CHO He mpuMemyje ce. C 063MpOM Ha AMHAMHUYHOCT HOPMATHBHOT paja,
HapOYMTO Ha CaMOM MOYeTKy NaHJeMHje, OJHECHH Cy yaasuad y ¢asy
oJlly4MBatba NpeJ YCTaBHUM CYl0M HEpPeTKO HaKOH yKU/Jamwa U U3MeHe
ocrnopeHux akaTta. Mako YcraBHu cyg Mahapcke Moxe Takohe peTpoaKkTHUB-
HO Jja yTBpAH (He)caracHOCT ocnopeHor akTa ca OCHOBHUM 3aKOHOM, aKo
[IOCTOjU TAKBAa OKOJIHOCT KOja 0NpaB/aBa HaCTaBaK NOCTYNKa,” HU y jeJHOM
cJIy4dajy HUje ce onpejesno 3a npogyxertak. C jeaHe cTpaHe, Taj IPUCTY je
CBaKaKO eKOHOMHYAaH U CMamyje 6poj mpeameTa, To jecT pacrepehyje cyz,
asiy, ¢ Apyre CTpaHe, MOCTOjU 6o0jasaH /Jja je cyJ NMPOMYCTHO Ja OLrOBOPH
Ha HeKa Ba)KHa NpaBHA NMTama Koja MOTY NOHOBO Jia Ce IojaBe ¥ MPaKCH.
Y mameM Opojy mpegMeTa cyJ, je OAJyYHMO Y MepUTYMy, alu oAbujajyhu
VHULUjaTUBE, OJJTHOCHO yCTaBHe XaJibe 6e3 U3y3eTKa; TO jeCT, HUje YTBPUO
HecarJIacHOCT OCHOpeHUX oApeaada ca OCHOBHUM 3akoHOM Mabapcke HU y
jeHOj OfIyLiH.

CaZip>KMHCKH TJIeJJaHO, YCTAaBHUM >KajibaMa cy OUJIM NMOoOHjaHU HajpasJ/iu-
YHUTHjU IPONUCH, IpeTexHOo ypeaoe Biase, noueB1in o nponuca o npefyse-
THUM MepaMa 3a OYyBarbe CTaOU/IHOCTH HallMOHAJIIHE NPUBpeie, IPEKO Mpa-
BUJIA O 3alITUTHUM MepaMa 3a BpeMe KoBH/Za 19, 1o akaTa o noTBphuBamy
3amTHheHOCTH oJ1 BUpyca U 00aBe3HOj BaKIMHaNuju. Ha ciyx6eHoM cajTy
YcraBHOr cyna Mabapcke pefjoBHO ce axKypupa CHHCaK pelleHUX npeame-
Ta moBojoM KoBuja 19, ykspydyjyhu u nocrynke y Toky.?* ¥ oBom paay ce
aHaAJM3Mpajy CaMO OHe KOHA4yHe OJiJIyKe Koje Cy pesieBaHTHe Ca acleKTa
OBOT 4JIaHKa.

22 34 mojaM noce6HOT MpaBHOT pexxuMa y Mabapckoj BuzieTu norsiassbe 3.1. oBor
paja.

23 2011. évi CLL Toérvény az Alkotmanybirdsagrol, 4. 64, Tau. e.

2% yeraBuu cyn Mabapcke  https://alkotmanybirosag.hu/uploads/2022/05/
inditvanyok_veszelyhelyzet _szignalt 2022_05_20.pdf, nocnenwu npuctyn 26. cemn-
TeMbap 2022.
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K. BepeTka (cTp. 119-154)

2.3. XpBaTckKka

[Ipakca MpUIMYHO MJIOAHOT YcTaBHOT cyAa XpBaTCKe Yy 0BOj 06J1acTv 060-
raheHa je U leTa/bHUM M3/]BOjeHUM MUIIJbebHMa Makbe-BUIlle UCTUX CYAHja
Yyyja ce apryMeHTalMja [ejoM 3aCHUBA U Ha $popMaJHONPABHUM pPa3Jjo3u-
Ma, ITo he OMTH aHA/IM3WPAHO KacHHje.

Kao mrto je Beh pedeHo, YcTaBHU cyz XpBaTCKe ce MOKa3ao JOCAeLHUM
y THorjeJly Ucxo/ia ocTynaka y ,KOBUJ NpeJMeTHMa,: UJH je oAGaLro UIx
HHUje IPUXBATHO NpeJjiore 3a TOKpeTake MOCTYNaKa 3a OlleHy YCTaBHOCTH
Y 3aKOHUTOCTH PeCTPUKTUBHHUX Mepa, ajH je, 3a pa3juKy of Mabapcke,
NpOIJIacu0 HEeyCTaBHUM HalaJHyTe aKTe y TPU H3y3eTHa ciaydyaja. Cyp je
yTBpano (nocrynajyhu ex officio) fna 3a6paHa pajija TPrOBHHCKHX 0O6jekaTa
HeJle/bOM HMje y CarJIaCHOCTH ca YCTaBOM jep NPUJIMKOM ofpehnBama He-
paJHOT AaHa y TOKy Hejiesbe CTOXep LMBUJIHE 3alUTUTe (oBJsalheHu J0-
HOCWJIal, pECTPUKTUBHUX Mepa) HUje NOCTYNHO YV CKJIaZly ca HayesJoM cpas-
MepHOCTH.2® 3aTUM HHUje Halllao PasyMHO U 06jeKTUBHO ONpaB/ambe 3a TeX-
HUYKa OrpaHHYeHa KOjuMa je akTHBHO y4yellhe Noc/JaHUKa Ha paclipaBU Ha
ceanunama Ca6opa, y ycJ0BUMA MaH/eMHUje GUJIO 3HAYAjHO OrpaHUYeH0.%®
U Ha Kpajy, H1je npUxBaTHO 06pasJiokewe Biase XpBaTcke ja ayToHOMUja
YHUBEp3UTETA 00yxBaTa oBJalIhemhe PyKOBO/CTBA BUCOKOIIKOJICKUX yCTa-
HOBA /la OJJIyYd O U3y3UMamy CTyJeHaTa oj npuMeHe OfJyke o yBohemwy
noce6He CUTYpPHOCHe Mepe 06aBe3HOT TecTHpamwa Ha BUpyc SARS-CoV-2 Te
nocebHe CUT'ypHOCHe Mepe 06aBe3HOI Npejioyera J0Kaza O TeCTUpamwy,
[elJbekhy WM NMpebo/berby 3apas3He 60JecTH KoBUA 19 paau yinacka y npo-
cTope jaBHOTpaBHUX TeJa.?’

YcTaBHM CyA je NOKPEHYO NMOCTYyHAaK MO CJAYKOGEHOj JY>KHOCTU jeIUHO Y
IpPBOM CIIOMEHYTOM CJy4ajy (3abpaHa pajia HeJleJbOM), HAKOH MpecTaHKa
BaXkera CIIOpHe oApefbe, YHja HOPpMAaTHBHA KOHTpOJA MHAvye HUje O6uJa
MHULMPaHA O] APYTUX JIMLa HUTH je OGua MOBOJ 32 MaCOBHO IO/(HOLIEHE
YCTaBHUX >KabW. 3aTO Ce MOCTAaBW/IO MHUTAlkE Y3aJdyAHOT ,TPOIIeHa
eHepruje“ cyza 3a jeJlaH TakaB CJy4yaj KOju HHje MPOY3pPOKOBAO 3HA4ajHe
LITeTe y NPaBHOM MOPETKY, OJHOCHO HUje NPOU3BEO TaKBe MOCJAeUlle

25 yeraBHu cyn Peny6imke Xpsarcke, U-11-2379/2020, 14. 9. 2020, Narodne
novine 105/20.

26 ycraBuu cyn PenyGauke Xpsarcke, U-1-4208/2020, 20. 10. 2020, Narodne
novine 119/20.

27 Ycrasuu cyp Peny6auke Xpsarcke, U-11-7149/2021, 15. 2. 2022, Narodne
novine 25/22.
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Koje je YcTaBHHM Cyj, MOpao Ja OTKJOHM Ha OBaj peTPOAKTHBAH HayWH.?
[TocTyname YcTaBHOI cyja je MHaye OMJIO MOBE3aHO Ca NMUTAHbEM YCTaB-
HOCTH pajJila HeZle/bOM Yy PeJJOBHUM OKOJIHOCTHMMA Koje je GWUJIO mpejgMeT
BULIE YCTaBHOCY[CKHUX IOCTyllaKa Mpe HEeKOJWKO TOJWHa, WHTEH3WBHO
npaheHux of jaBHocTH. Taja je cys yTBPAMO JAa ,3aKOHCKO NPONKCHBaHe
3abpaHe pajZia NpoJaBHULA HeJleJbOM HaMeTHYJIO IpeKoMepaH TepeT TPros-
I[MMa Ha Koje ce Ta 3abpaHa O/HOCH, MOCEOHO Y CBETJIY OKOJHOCTH Ja Cy
TOM 3a6paHOM NOroheHd U OHU TProBLHU KOjU Yy LIeJOCTH MOLUTYjy MpaBa
cBojux 3amocieHnka“? Ha kpajy cy cropHe ofipefi6e 3aKOHa O TPrOBHHH
6use yKuHyTe 360r nopemehaja paBHOTexe M3Mehy 3alITHTE MpaBa paj-
HUHKa y NpoJaBHHMLIaMa M 3alITUTe €10607e NpeAy3eTHHUIITBA Tprosala.
O oceT/puBOLINY OBe TeMe CBeJ0YM U YMIbEHMIIA [Jia je 3a ,BpeMe KOoBHJa"
YcraBHM cyA MHave onbanuo BehnHy npejsiora 3a oLeHy YCTaBHOCTH OHUX
aKaTa Koju cy MehyBpeMeHO CTaB/beHU BaH CHare WM 3Ha4ajHO U3MeHeHU
(nako 6u 1o ycTaBHOM 3aKOHY UMao oBJalherme 3a OlleHy YCTaBHOCTH Mpo-
NIMCa aKO HHUje NPOTEKJIO BUILe Of TOAMHY JaHa O JaHa NIpecTaHKa BaXKerma
JI0 TIO/HOLIEA 3aXTEBa, OJIHOCHO MpeJJiora 3a MoKpeTake mnocrynkas’).
[IlpeMa jeaHoM M3ABOjeHOM MUIbewy cyAuje ['opaHa CesaHela, CyTKUHbE
JloBopke Kymian u cyauje AHpeja A6pamoBuha, HUCY UHULIUjATOPU MOCTYT-
Ka KpUBHM LITO je YCTaBHU CyJ, TOJHUKO JyTro 4eKao Jja JloHece OJJIyKy Jia je
HanaJHyT NPOMNKC Ha Kpajy YKuHyT.3! C Apyre cTpaHe, mpeMa 06pasJioxkKerny
CyZla, PeTPOAKTUBHO MOCTylalke MOXKe OUTH ONpaBJaHO jeJUHO Y CBETIy
Te>XMHe apryMeHaTa y MHUIMjaTUBaMa, IOCTOjakba jaBHOT UHTepeca U olie-
He Moje/IMHaYHUX UHTepeca MHULUjaTopa Koju ce 1ojaBe y BeheM 6pojy.3?

2.4. BocHa 1 XepLeroBuHa

[Ilpakca YcraBHOr cygma bocHe u XepLeroBruHe KMMa Ha HEKU Ha4WH
HajlIapOJIMKHUje UCXOAe NMOCTyNaKa y Be3u ca KOBUAOM 19: noTBpAMO je ja
je obaBe3a Hollewa 3alITUTHUX MacKd JIeTUTUMHA HacnpaM ¢opmajiHe

28 UsnBojeHo MunLbewe cyauje Mupociasa lllymanosuha, YcraBHu cyg Peny6uiu-
ke XpBarcke, U-11-2379/2020, 14. 9. 2020, Narodne novine 105/20.

29 ycraBuu cyp, Peny6nuke XpBartcke, U-1-642/2009, 19. 6. 2009, Narodne novine
76/09.

30 yerasuu 3akoH o YeraBHOM cyny Pemy6iuke XpsaTcke, Narodne novine 99/99,
29/02,49/02 - npeyunrheH TekcT, 4. 56 cT. 1.

31 ycraBuu cyg Peny6iuke Xpatcke U-11-1373/2020, 14. 9. 2020.
32 ycraBuu cyn Peny6iuke Xpsarcke, U-11-6267/2021, 12. 4. 2022.
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HeJIeraJHOCTH MOCTYIKA JOHOIIeHa pejieBaHTHe Mepe,> u3jaBuo je Ja Ha-
CTaBOM Ha Jja/bMHy HMje oBpeheHa caM 6UT mpaBa Ha o6pasoBame,** oj6a-
I[UO je Kao HeJOMYIITEeHY anesalnjy y Be3u ca 00aBe30M Holllerha JIMYHE 3a-
IITUTHE ONpeMe U AUCTaHIMpaka 360T Tora IITo je ratio materiae UHKOM-
natubuiHa ca YcraBoM BocHe u XepuerosBuHe®® u of6aiuo je amejanujy
360r 3a0paHe KpeTawa BaH MecTa NMpeGUBAJIMIITA jep Cy ce MpaBHE OKOJI-
HOCTH NPOMEHWJIE — Npe/IMETHA Hape/6a je y MeyBpeMeHy CcTaB/beHa BaH
cHare.3®

YcraBuu cyg BocHe u XeplieroBuHe MoXe Jia OJJIy9H J1a Ji je 6UJIO Koja
oJpenba ycraBa WMJIM 3aKOHA jeZJHOT eHTHTETa y CKJaAay ca YcraBoM boc-
He U XepleroBuHe, MTO 00yXBaTa U HOPMATHBHY KOHTPOJIy 3aKOHA came
denepanyje (3HauM He caMo eHTUTeTa). TakBe MOCTyNKe MOXKe Jla UHUIU-
pa caMo orpaHUAY€eH KpyT JIMIa: 4iaHoBH [IpescesHUIITBA, pe/ceaBajyhu
WJIM HeroB 3aMeHUK WJIM jejHa YeTBPTHUHA 6uso kojer Beha Ilapsamen-
TapHe CKyNIITHHE WJH jeJiHAa YeTBPTHHA YJaHOBAa GUJIO KOjer 3aKOHOAAB-
Hor Beha Hekor eHtuTeTa.’’ UHTEpECAHTHO je Aa HUjeJaH ,KOBHJ MOCTY-
nak“ Huje GHUO MOKPEHYT M0 TOj OCHOBU, HETO O/ IPUBATHO MPABHUX JINLA
NOAHOLIEHEM T3B. allesalyje.

C/M4HO peliey NpUMeH/bUBOM ¥y Mahapckoj, YcraBuu cya bocHe u Xep-
LleTOBMHE MOXKe M3y3eTHO Jla pa3MaTpa anesjanujy 4 Kaja HeMa MpeTXoJ-
He (mojejHA4YHE) OJJIyKe HAJJIEXKHOT CyAa, YKOJHKO ameJsaluja ykKasyje
Ha 030M/bHA KplIela MpaBa Koja WITUTH YcTaB WM HeKH MehyHapogHU
aKT KOjH ce npuMembyje y Bocau u Xepuerosuuu.®® Jla 6u TakBa anesanuja
OuJIa IOMYCTHUBA, alleJIaHT MOpa /Jla HaBOJAM pasJiore 360T KOjUX ce cMaTpa
»KPTBOM NOBpe/ie npaBa. Heke anesanuje cy og6aveHe 6ai 360r HeJOCTAaTKa

33 ycraBHu cyz bocHe u Xepuerosune, All-3683/20, 22. 12. 2020.
34 ycraBuu cyg Boche u Xepuerosune, All-3667/20, 10. 12. 2020.

35 ycraBHu CyZ je cMaTpao Ja ocrnopeHe Hapejbe KOjuMa ce HaJake 06aBe3HO
HOILEHE 3aIUTUTHUX MACKH U OJ|p>KaBakbe COLMja/He AUCTaHIe Ha jaBHUM MOBP-
LIMHAMa ¥ 3aTBOPEHUM jaBHUM MeCTHMa HUKAKO He MOTY JJOBECTH y Be3y ca OHUM
oznpenbama YcraBa bocHe u XepreroBrHe, oJHOCHO EBporncke KOHBeHIHje 3a 3a-
LITUTY JbYJCKUX NpaBa Ha Koje Ce ameJIaHT MO03MBAao; TO jecT, ,U3 YHHeHUYHOT
CTama npeJMeTa He IIPOU3JI1a3Hy Jla Ce aleJIaHT APXKHU Y POIICKOM WJIH MOTYUHEHOM
[10JI02Kajy, HUTH J1a je JIulIeH c1060/e, HUTH ce 06Be3a o/ipKaBama ColujalHe H-
CTaHIle MOXe CMaTpaTH OrpaHUYemeM C1000j4e KpeTamwa“ (cTaB 14 ofsyke YcTas-
Hor cyga BocHe u Xepuerosune, All-1844/20, 2. 7. 2020).

36 yerasuu cyg Boche n Xepuerosue, All-1580/20, 20. 5. 2020.

37 YcraBuu cyzn, bocHe u XepueroBuHe, AHekc [V Onmirer okBUpHOT ciopa3yMa 3a
mup y bocuu u Xepuerosunu u Cayxcberu enacHuk buX 25/2009 - Amanamat |, VI,
3, a.

38 [IpaBuia YcraBHor cyza bocHe v XepuerosuHe, 4. 18 cT. 2.
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HEeMoCpeJHOr MPAaBHOI MHTepeca, JJOK Cy Apyre ycBojeHe aju 6e3 HCTo-
BpeMeHOTI YKH/Jiawba OcliopeHor akra. Ha npumep, y jeAHOj ofayuu cyn je
NOTBP/ZMO [Jla je amesJaHTOBa cJ060/Ja Ha KpeTamwe Ouja mospeheHa 360r
HEIoCTOjaka NPONOPLHOHAJHOCTH U3Mehy 3alITHTe jaBHOT 3/jpaBJba U Ha-
JIOXKEHEe Mepe, ajii, C 063UPOM Ha HECYMHbUB jaBHH HUHTepecC Jia ce YBeay
ofpebheHa orpaHHYeHa, OAHOCHO 360T MOryhUX HeraTUBHHUX NOC/AeJMLA 32
LIeJIOKYITHO JIPYIITBO, YCTaBHU CyJ| HUje YKUHYO NpeAMeTHY Hapeaoy Pene-
pasiHOT 1ITaba HUBUIHE 3alTuTe.>”

3a pasnuky o Penepanuje, y Penybsunu Cprckoj cBako MoOxe AaTH
WHUIMjaTUBY 3a MOKpeTame MOCTYIKA 3a OllelkhMBakbe YCTABHOCTU U 3aKO-
HUTOCTH, Kao y Cp6uju,** mro je pesystTrupaso TUMe ja Cy npej YCTaBHUM
cynoM Peny6uivike Cpricke HalaJHYTH CKOPO CBH MPOIMCH JOHETH MTOBOJIOM
koBuza 19: ypenbe ca 3aKOHCKOM CHaroM mnpepacefHuka PC, 3ak/byunu Pe-
MyOJIMYKOT IITaba 3a BaHpeaHe CUTYyalldje M caMa OJJIyKa O IpoTJiallemhy
BaHpPEJHOT CTakba.

3. POPMAJIHOMNPABHA AUMEH3UJA PECTPUKTUBHUX MEPA

Y cBOjoj myrorofuimoj npakcy, EBporncku cyn 3a /byAcKka mnpasa je Us-
pajuo nocebaH TeCT HA OCHOBY KOjer ce y CBaKOM NOjeIUHAYHOM CJIy4ajy
yTBphyje Ja /1 je orpaHuYere JbYACKOr NpaBa CIPOBEJEHO y CKJIaAy ca
NpuHOMNMMa EBpoIicke KOHBeHIMje 3a 3alUTHUTY JbYACKUX NpaBa. Mako
ce eJIEeMEeHTH TOT TecTa MOTy pa3jMuUTO TyMmMayuTH (wupe y Greer 2000,
23-26), yCTaBHU CYIOBU Ce KOHTUHYMPAHO MO3UBAjy Ha HHUX Kajia OAJIy4dyjy
0 TOMe Jia JI1 je MOCTOojasla MoBpesa JbYACKUX MpaBa, a To cy: 1) na iu je
Melllake JAp)KaBe y Bplleme KOHKPETHOI MHAUBHUAYATHOT JbYJCKOT Mpa-
Ba OWJIO HY)KHO Yy JIeMOKPATCKOM JPYILITBY, 2) [a JIK je Mellake, OJHO-
CHO OTpaHHYere GHJIO NMPOMNUCAHO 3aKOHOM M CIPOBEJEHO y CKJaAy ca
3aKOHOM M 3) Ja JIM je Melllatbe OHJIO NPOMNOPIMOHATHO JIETUTUMHOM
Uy KOjU ce >KkeJu NHocTHhH. Y Be3M ca NpPaKCOM YCTaBHUX CYAOBa y
WCTPaXXUBAWY, J€HOTJIACHO Ce MOXe 3aK/byYUMTU Ja HU y jeHOM CJIy4ajy
HUje GUJIO CIIOPHO /A Cy PecTPUKTHBHe Mepe 6GuJie HyXHe, OJHOCHO Jia je
Uk (Tj. OUyBame jaBHOT 3/ipaB/ba) 6UO JierUTUMaH. MehyTuUM, pa3iukyjy
ce 10 TOMe Jia JIU 64 ce Taj I[i/b MOTao MOCTUNH 6JIAXKUM MepaMa (TUTambe

39 YcraBuu cyz bocHe u Xepuerosune, All-1217/20, 22. 4. 2020, Tau. 72-73.

40 3akon o YcraBHOM cyay Peny6amke Cprcke, Cayxc6enu zaacHux Peny6auke
Cpncke 104/01 1 92/12, un. 4. cT. 1.
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NPONOPLIUOHATHOCTH), OAHOCHO Jia JIU Cy NPUJIMKOM yCBajalba Mepa OUIU
MCIOIITOBAaHU 3axTeBU (dopMasiHe) JieraJHOCTU. Y 0BOM pajly ce 6aBUMO
CaMO OBUM JAPYTUM NUTAHEM.

Ha modeTky u3rpajie AOKTPUHE, KPUTEPHUjYM Ja CBakKa Jeporaruja
MoOpa MMaTH BaJWJaH NpPaBHU OCHOB 6UO je POKyCHpaH HCK/bYYMBO Ha
o6aBe3y opraHa Jp:KaBHe BJIACTH Ja JeJyjy Y OKBUDPY 3aKOHa U ApPYTHX
NpaBHUX Ipomnuca (JeraJiMTeT y CMUCHy cynpemaiuje npasa) (European
Commission for Democracy Through Law 2010, 9). BpemeHoM cy ce pa3Bu-
JIA ¥ HEKU Jpyru aTpuOyTH y Be3H ca KBaJIUTETOM aKaTa, Kao Jia TU Ipo-
NHMCH MOPajy OUTHU JOCTYNHH, Pa3yM/bUBU U NPEABUJJ/bUBU a/ipecaTUMa,
OJJHOCHO NpeJBUJ/bHBM U CaMUM OpraHMMa H3BpILHE BJACTH Y CMUCIY
Jla 3Hajy rpaHUlle CBOjuUX OBJallhema, TO jeCT Kako, KaJla U IpeMa KOjuM
cy6jeKTHMa MOry Aa u3puyy (pecTpUKTHUBHe) Mepe (JleraJuTeT Y CMUCIY
npaBHe curypHoctH) (Sloot 2020, 163).

Hako cy Tu 3axTeBU yTBpheHM Kao MpeTHOCTaBKe 3a OrpaHUYerbe
JbYICKUX MpaBa y T3B. pe/lOBHUM NpPUJIHMKaMa, CMaTpa ce Ja ce MOopajy Nnpu-
MEHHUTH U Y CIy4ajy OACTyNawa 0/f JbYACKUX MpaBa Yy BaHPEJAHUM OKOJIHO-
cruma.*! Takas je v cTaB UHTepaMepryKe KOMHCHje 3a Jby/iCKa IpaBa Koja je
y moce6GHOj pe30JiyLinju U3jaBua Ja MehyHapogHO MpaBo MocTaB/ba GpojHE
KpUTEpUjyMe, Kao IITO Cy JIeTaJUTET, HY>KHOCT, CPa3MepHOCT U IpaBoOBpe-
MEHOCT, Koje p:KaBe Mopajy Ja MOIUTYjy YaK U ¥ eKCTPEMHUM CJIyyajeBUMa
(Inter-American Commission on Human Rights 2020, 8).

3.1. NMpaBHa kBanudukauuvja koBuaa 19 kao pasnora 3a oactynarme
oA JbyACKHUX NpaBa U NnoBe3aHa NHUTama

JpxaBe cy cyBepeHe Ja ofJjyde Ja JM 6 NOTeHIUja/iHa OMACHOCT 3a
>)KUBOT U 3/ipaBJbe JbYJ U OlNlpaBJaBaja IPUBPEMEHO UM TPAjHO OJCTyNambe
0/l yobu4ajeHUX MoJiesla [ieJioBakba y HallMOHaJIHOM NpaBHOM cucTeMy. He-
3aBHCHO OJ] TOTa IUTO KOBUJ, 19 HeCyMmHBO Npe/icTaB/ba CTBAPHY U HEIo-
CpeAiHy IPETHY 3a NPaBO CBUX MOjeAMHALA HA 3[jpaBJ/be U KUBOT (LIMpE y
Lebret 2020), npeMa HEKUM MUIL/bEHLUMA HE[OBE €eBEHTYaHe NOCIeIulle
He 3aXTeBajy yBohemwe BaHPeJHOT pexxuMa.

41 Tlpema unany 15 EBporncke KOHBeHIMje 3a 3alITUTY JbY/ACKMX TIpaBa U OCHOB-

HUX CJ000/a, BaHpeJHe OKOJIHOCTH Cy PAaTHO CTame WIM Jpyre jaBHe ONACHO-
CTH KOje NpeTe ONCTaHKy HalWje, YK/byuyjyhu mpeTiy OpraHM30BaHOM KUBOTY
3ajesHune u apxase (Lawless v. Ireland (no. 3), 1961, § 28).
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[Ipumepu XpBatcke, Mabapcke u Cp6uje, a fesmuMu4yHO U Pemy6unke
Cprncke, noTBphyjy Aa jenaH uctu jorabaj Moxe Aa ce TpeTHpa BeoMa pa-
3JIMYUTO y IPAaBHOM CMUCJY ¥ Pa3HUM NIPaBHUM CHUCTEMHMA, U Jia Cy yCTaB-
HU CYA0BH Yy IIPaKCH 3ay3e/1 IPUJIMYHO ONpe3aH CTaB HacIpaM TeOpHjCKOT
KOHIIeNTa Jia 61 Kao 4YyBapH ycTaBa TpebaJo fa NPUXBaTajy aKTUBUCTUYKU
NPUCTYN Y OLleHU BaHpeAHOT cTaka (MusbojkoBuh 2021, 140).

Y KOHTEKCTY OBOT MCTpa)kKMBalba IpaBHa KBaJudHUKalyja KoBuaa 19, u
y IPOMUCHUMA, U Of] YCTaBHUX CY/l0Ba, pPeJIeBaHTHA je Jja 61 ce yTBPAUIIO Jia
JI je U3pUllalbe PeCTPUKTUBHUX Mepa MMaJIo CBOj BaJIM/IJaH NPAaBHU OCHOB
y MOjeIUHUM MPAaBHUM CUCTEMHMA; TO jECT, 1a JIU Cy OPraHU BJIACTH JeJio-
BaJIM y CKJIaZly Ca CBOjUM yCTaBHUM oBJallhielbUMa U UMaJid IPaBU MOBOJ,
3a yBohemwe pexxrMa Koju ce GUTHO pa3JIMKOBAO O peXXUMa ,y CTawy HOp-
MaJIHOCTH",

3.1.1. Auckpeunja 3akoHOZaBHE B1acTH y MPUMEHM yCTaBHUX oapeaaba —
cnyyaj XpBarcke

Y ocTBapuBamy CBOje 3aKOHOJABHE BJACTH, Kajla OrpaHM4aBa IojeguHa
Jby/ICKa IpaBa U c1060e, XpBaTCKU cabop MOKe /i IIOCTYIIa Ha TEMEJLY JBe
yCTaBHe OCHOBe: YiaH 16 v uinad 17 Ycrasa Peny6.nke XpBaTcke.*? Jlok ce
y NPBOM CJy4ajy OrpaHWyaBajy JbyACKa NpaBa y T3B. peJOBHUM IpPHUJIHKA-
Ma, Ha OCHOBY 3aKOHa JJOHETHX y CTaHAapAHMM 3aKOHOJABHHUM IOCTYIILHU-
Ma, Yy JpyroM ciaydajy XpBaTcku cabop ABoTpehuHckoM BehuHOM ofyyyje
0 OrpaHUYely M0jeJUHUX MpaBa ,y J06a PaTHOr CTakba WM HelocpeaHe
YIPOKEHOCTH HEe3aBUCHOCTH M jeJUHCTBEHOCTH [pKaBe, T€ BEJMKUX IpH-
pPOAHUX Hemorozaa“.

Y KOHKpeTHOM C1y4ajy, yMecTo ABOTpehnHCKe, KBaJinpUKoBaHe BehnHe
npeaBubeHe 3a orpaHUYerse MpaBa 3a BpeMe BaHPEAHOT CTamba, XpBaTCKU
cabop je ,00MYHUM" 3aKOHOM — JJOHETUM 06UYHOM BehMHOM, y XUTHOM I10-
CTYNKYy — yTeMeJ/bHO HAJIJIEXXHOCT OpraHa M3BpIIHe BJACTH (KPU3HOT IITa-
6a) 3a orpaHUYere JbY/CKUX MpaBa 360T OKOJHOCTHU KOje Cy HACTYIUJIe
360r KoBuza 19.

WUmajyhu y Buay ma ce y YcraBy Peny06uiMke XpBaTcKe enujeMuja He
CioMHUIbe HM3pU4UTO MeDhy passio3uMa 3a yBohemwe BaHpPeJHOI CTama y
Jip>KaBH, IOCTAaBUJIO Ce Kao CHOPHO MUTame Ja JU KoBuJ 19 Moxe faa ce
KBaJuMUKyje Kao ,BeJMKa MPUPOJHA HENoroja“ Koja MoXe Ja oIlpaBja
noctynawe Cabopa Ha ocHOBY uiaHa 17 YcraBa. [Ipema YcraBHOM cyay,

42 ycras PenyGauke XpsaTcke, Narodne novine 56/90, 135/97, 113/00, 28/01,
76/10 u 5/14.
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OJITOBOP HAa TO NUTAam€e YOILITEe HUje GUTAH jep HUKO HUje oBJsawheH Aa
HaJIokU XpBaTCKOM cabopy Kako Ja MOCTYNH y TaKBUM cUTyandjama. [py-
MM peyuMa, IUTame Jia J1 e ce akTUBUPATH 4iaH 17 (npor/iaileme BaH-
pefHOr cTama 360or KoBuza 19) uau Hehe, y HCK/bYYMBOj je HaZJIEXKHOCTH
XpBaTckor cabopa. MHTepnpeTalyja YcTaBHOTr CyZja HaM yKa3yje Ha mpeT-
IIOCTaBKy YCTAaBHOCTH CBUX 3aKOHA (0OZAHOCHO Mepa JIOHETHX Ha OCHOBY THX
3aKOHa) KOjU Cy yCBOjeHU Ha TeMeJby 4aHa 16, Makap y norje[y nocTojama
BaJINIHOT MPABHOT OCHOBA: ,,[...] YHEEHUILIA [la OCIIOPEHU 3aKOHU (U Mepe)
HUCY JJOHECEHU Ha TeMeJby 4JaHKa 17 YcTaBa, 10 OLjeHH YCTaBHOT Cy/a, He
YMHM cama 0 ce6U Te 3aKOHe HeycTaBHUMa"*

Pagu oTknamama cBake Hepoymulle, ['pahaHcka nHunujatusa ,04/1y4yj-
Mo 3ajefHo!“ moAHe 1a je MpeAJsIor 3a pacnucUBambe pedepeHymMa 3a JOMy-
Hy peJieBaHTHe yCTaBHe oZipeZiboe peyruMa ,enu/ieMuje, OHOCHO NMaHJeMHuje”
jep ce ,jeAMHO yCTaBHOM [IONMyHOM 4YiaHKa 17 Moxke 3ajaM4yuTu Ja he
yb6yayhe y cTamy enujeMuje, OJHOCHO NaHJieMUje, O OrpaHUYery c1060/a
Y npaBa XpBaTCKM cabop MOpaTH OJJIyYMBAaTH HajBUILIOM KBaJUPUKOBa-
HoM BehMHOM Kojy nosHaje Ycras Peny6suke XpBarcke“** Uako je, dop-
MaJIHONPaBHO [JeJjlaHo, pedepeHAyMCKO NUTambe OAroBapajo 3axTeBHMa
YCTaBHOCTH, YCTaBHU cyJ, XpBaTCKe je YTBPAMO JAa, mocMaTpajyhu ycras
Kao LieJIMHY, TO HUje y CKJIaJly ca YCTaBOM jep ,He y/0BOJbaBa 3aXTeBY pa-
3yMHe CBPXOBHUTOCTH U [JIeJIOTBOPHOCTU pedepeHAyMa Koje cy M0 HapaBH
CTBapu MHXepeHTHe BJIaJJaBUHHU NIpPaBa Kao jefIHOj OJ HAjBHUIIMX YCTaBHUX
BpeaHocTu“*® Cyz je nao o6pasyoxerbe Ja CBaka elMeMuja jecTe U MpH-
po/iHa HENOro/a, alu y KOHKPETHOM cJy4yajy XpBaTCKU cabop HHje Halllao
Ja koBUZ, 19 nmpe/cTaB/ba TaKBY NPETHY Koja 6U ce MOTIJIa U3jeIHAYUTH ca
NPUPOAHOM KaTacTpodoM ApKaBHHUX pa3Mepa — U Koja je ,JOBOJbHO jak
pasJsior” 3a akTUBUpame 4iaHa 17 YcraBa.

OnsykaBehrHe je 6ypHO KpUTHKOBaHa, U3Mehy ocTaJsior, 360r orpaHuyema
HerocpejHe JeMOKpaTHje U cyBuule GJIeKCHOUJIHE WHTEpIpeTalyje Ha-
JJIEXHOCTH XpBaTCKOr cabopa y cMucay 4iaHoBa 16 u 17, cmaTpajyhu fa
YcTaBHU cyJ, Ha Taj HA4MH XKeJM Jia CIIpedd Jia y ciaydajy ycneliHor pede-
peHjyMa Ca6op u3ry6uo Jiykcys usbopa usMehy cCllOMEHYTHX YCTaBHUX
oBJawhema, 0ZHOCHO YCTABHOI OCHOBA 3a Jieporalujy /by CKUX ITpaBa.

43 ycrasuu cyn Peny6.uke Xpeatcke, U-1-1372/2020, 14. 9. 2020.

44 O6pasnoxeme 3axTeBa OpraHusanujckor of6opa, UUTHpaA YcTaBHU cyf Pemy-
6sauke XpBartcke, U-VIIR-2180/2022, 16. 5. 2022, Tau. 15.

45 ycraBuu cyn Peny6.ike XpBatcke, U-VIIR-2180/2022, 16. 5. 2022.
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3.1.2. flonyHa ycTtaBHUx oapenaba 3akoHoMm — c/ydaj Mahapcke

[Ipo6sieM y morieny kBaauukaluyje koBuga 19 kKao eseMeHTapHe He-
noroJie nojaBuo ce U y Mabapckoj, aqv caMo Ha HUBOY HAay4YHHX paclipasa.
Haume, Bnaga Mabhapcke je nporsacuna (mpBy) BaHpeJHY CUTyanujy Ypen-
6om ox 11. mapra 2020. roguse,*® Ha ocHOBY HemocpeAHoOr oBJjanihema
3 OcHoBHOTr 3akoHa Mabapcke koje riacu: ,Bnaja nporsamaBa BaHpes-
Hy CUTYalLHjy y CJly4ajy opyXaHOT Cykoba, paTHe CHUTyalMje WM XyMaHH-
TapHe KaTacTpode y cyce[jHOj Jp:KaBH, Kao U eJleMeHTapHe Heloroje Wiu
MHAYCTPUjCKOT yZeca Koju yrpoxaBa 6e36eJHOCT KMBOTA U MMOBHUHE, Kao
U pajay ClpedaBama mbuxoBe nocieaune.”?’ Mako xoBug 19 HecyMmbUBO
yrpoxkaBa 06e30€e/JHOCT >KMBOTAa M HMOBHHe, IIpeMa BJajJilajyheM Hay4YHOM
CXBaTalby, He CI1a/la ¥ T0jMOBHU KPYT eJleMeHTapHUX HENOTo/a y MahapckoM
no3uTUBHOM mnpaBy (Szente 2020, 132). Unmak, To HUje cnpeunso Biany
Mabapcke fa nporjiacu BaHpeJHY CUTyalujy 6ail 360r enujeMuje u3a3na-
He XyMaHHMM BHUPYCOM, 1A ce MOCTaB/ba NUTamke yCTAaBHOCTH AOTUYHE ype[-
6e U CBUX JAPYrHX IpoNHca KOju Cy JAOHETH Ha OCHOBY HemnocTojeher wiu
CTMOPHOT' YCTaBHO IPaBHOT OCHOBA. ,YKOJHMKO OBH NPONUCH MaTepHjaqHO
NpaBHO HUCY y CYNPOTHOCTHU ca OCHOBHUM 3aKOHOM, TO jeCT cafip>Ke ofpeJ-
6e koje je Bsiaza noHako MorJa Jia JjoHece Y CKJaJly ca CBOjUM HOPMaTUB-
HUM OBJIalIhekbUMa, U TaJia Cy AeJUMUYHO popMasHONPaBHO MawbKaBy, jep
ce NMO3HMBAajy Ha MorpeuiaH npaBHu ocHoB” (Szente 2020, 133).

HaumMme, Bsiasa Mabhapcke je nporsiacuia BaHpeZHY CUTyauujy nosasehu
0Jl 3aKOHCKe JeduHULMje Ja eNUJeMHja U3a3BaHa KUBOTHUCKUM WJIU/U
XyMaHUM BUpyCcHMa NpeJcTaB/ba ONACHOCM dpy202 NOpeKk/1a, OCUM ,KJacuy-
HUX" IPUPOJHUX ONACHOCTH U OMACHOCTU LIMBUJIM3alLMjCKOT TOpPeKJa, Mo-
BO/IOM KOjHX, TaKohe, MOXe /la ce NMPOIJIacy BaHpPeJHA CUTYyalHja, OJJHOCHO
Jla ce yBeJie moce6aH MpaBHU pexkuM y 3eMJbr.*8 MehyTum, criopHo je ga in
je caM 3aKoOH y ckjazy ca YcraBoM. Anu y Mahapckoj HUKO HUje OKpPEHYo
YCTaBHOCYZ,CKH NOCTYNaK 3a OLieHY YCTaBHOCTH CIIOPHOT 3aKOHA KOjUM je
[lapramenT Mabhapcke 6e3 HenocpejHOT oBJlaliiema U3 YcTaBa NpoOIIKMPHO
06MM KOHLeIITa OIIaCHOCTH Ha ONMHUCAHH HAaYMH.

Y noce6HOM MPaBHOM PEXUMY MPOIIMPYjy ce oBJalmhema U3BPIIHE BJIa-
CTH KOja 4aK MO>Ke IIPUBPEMEHO [Jia CyClleHyje IPUMeHY 10jeJUHUX 3aKOH-
CKHMX o/ipesiaba, OJIHOCHO Jia of kbHUX npuBpeMeHo ojctyna (Orszaggyiilés
Hivatala 2000). To pememse je ,yHOBaIja OCHOBHOT 3aKoHa“ Mabhapcke Koja

46 40/2020. (111 11) Korm. rendelet a veszélyhelyzet kihirdetésérsl.
47 Magyarorszag Alaptérvény, wi. 53.

48 2011. évi CXXVIIL Torvény a katasztréfavédelemrdl és a hozza kapcsolédé egyes
torvények modositasarol, un. 44.
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HeMa CBOj jacaH eKBUBAJIEHT Y MehyHapoJAHOM MpaBy, HaKo MOjeUHU eJie-
MeHTH Mory Jia ce Hahy y MmehyHapozHoj autepatypu (Till 2018, 4). Tako je
Biaja Mabapcke ycnesa fa y ck/ajy ca caMUM YCTaBOM IIPOINKCYje Mepe y
CKOpO CBUM I'paHaMa IlpaBa Koje Cy OJCTyIuJie 0J peJJOBHOI IpaBHOT pe-
»KMMa (HIIp. y 06J1acTU U3BpILIEHha KPUBUYHUX CAaHKIIMja, IpaBa a3uJaHaTa,
npaBa NPHUBpPeJHHUX APYLITAaBa, YPOAHUCTUYKOT IJIAHUPaa, PYAapCTBa,
ayTOPCKUX NPaBa, CTPaHUX NPeSCTABHUILTABA, OCHOBHUX JIMUYHUX U MOJIHU-
TUYKUX NpaBa) 6e3 UHTepBeHNHje 3aKoHOAaBHe ByacTh (Racz 2021). To He
3Hauu ja cy [lapsamenTty Mabapcke ofy3eTa cBa oBJalihema 3a yBohemwe
noceGHOT MPABHOT PEXUMA jep je U Jasbe jeAMHO OBJaIlheH Ja OAJyYU O
pPaTHOM CTamy, OJHOCHO O BaHPEJHOM CTakby 3060T HeloCcpeJHe paTHe oma-
CHOCTH WJIM HeIllocpeJiHe NpeTHe NPAaBHOM MOPETKY y 3€MJ/bU — OCUM aKO
je crpedeH /ia JOHOCH Te OAJIYKe. Y TOM cJiy4ajy npefcefHUK Jp:KaBe Ipe-
y31UMa Ty OJrOBOPHOCT.*

Hmajyhu y BUAy Ja NpUIMYHO LIHMpoKa oBjauhewa Biage Mabhapcke
3a BpeMe BaHpeJJHUX OKOJIHOCTU NpPeJCTaB/bajy YCTaBHY MaTepHjy, MUTa-
e HaJJIeKHOCTU 3a yBOobhewe BaHpeJHe CHUTyaluje per Se HUje Ce HHU
nojaBuJio npes YcTaBHUM cyAoM Mabapcke, anu je u ga/be JUCKyTaObUJIHO
NI0CTOjabe BaJIMAHOT NPaBHOT OCHOBA y caMOM YcTaBy ¢ 063MpOM Ha CHop-
Hy KBa/udUKalujy koBuja 19 Kao esleMeHTapHe Heloroje.

3.1.3. CnopHa rpaHuua uamehy BaHpeaHOr CTarba M BaHpeaHe cUTyaumje —
cnyyaj Cpbuje

Y Cpb6wuju je ofJiyka o mporvialiemny BaHPEJAHOT CTamka AOHETA Y3 CYNOoT-
nuc npejcefHuka HapoaHe ckyniiTruHe, Biajge v Ap>xaBe Ha caMOM MOYeET-
Ky u3bujarma nanjgemuje,” 1To je oCropeHo npej YCTaBHUM Cy[OM U 360T
caMe mpoleJype U 360T MOCTOjarka pasJjiora 3a MporJialllelke BaHpPeJHOT
cTamwa. [IpeMa uHUIMjaTUBaMa, YCIEIHO yIpaB/bakbe CUTYyallMjoM HM3a3Ba-
HOM KOBHJIOM 19 6umJi0 6U Moryhe U y yclI0BHUMa T3B. BaHPeJHE CUTYalLHje.
3a pa3JiuKy oJ, BaHpeJHOT CTama, Koje Ce YBOAU HEeNoCpeJHO Ha OCHOBY
YcTaBa ,Kazia jaBHa OMACHOCT YrpoXkaBa ONCTAaHaK JAp:KaBe WM rpahana“l,
BaHpeJHa CUTYyalldja je CTame Koje HacTaje ,Kajia Cy PU3UIU U IPETHEe UIU
HacTaJle NocJjeAulie [0 CTAHOBHULITBO, >KUBOTHY CpeIMHY U MaTepHjasiHa
Y KyJITypHa A06pa TaKBOT 06MMa U UHTEH3UTETA /1a ’hbUXOB HaCTaHaK WU

49 Magyarorszag Alaptorvény, un. 43 ct. 1 Tau. 3.
50 OpJiyKa o mporiamlemy BaHPeAHOT cTama, Caysxcberu eaacHuk PC 29/20.

51 yeras Peny6usinke Cp6uje, Caysc6enu eaacvuk PC 98/2006 n 115/2021, 4. 200
cT. 1.

136 Axanm M6 1/2023



dopmanHonpaBHU acnekTW Aeporauuje JbyACKuUx npasa 360r naHaemuje kosnaa 19

nocjeaule HUje Moryhe Cipe4uTH UM OTKJIOHUTH PEJJOBHUM JleJI0BatbeM
HaJIJIeXXHUX OpraHa W cayx6u“>? [lpema oljeHHU YCTaBHOT cyAa, CKOpo je
HeMoryhe TayHO JeduHHCATH TpaHULy U3Mehy OBHX NpaBHHUX UHCTUTY-
Ta, /1M je 6M0 MUIJbEHA [1a ,[IPABHU ‘KaNlalUTEeT BaHpeAHE CUTyaldje HU
NpUGJIMIKHO He rapaHTyje TaKBY JeJI0TBOPHOCT pearoBarba,’? Kao BaHpe/-
HO CTame.

YcraBuu cyn Cp6uje Huje cebe cMaTpao HaAJIEKHHUM [Jla OIeHH jecy Jiv
KOHKpEeTHe OKOJIHOCTH CJ1y4aja onpas/aBaJjie yBohewme BaHPeJHOT MPaBHOT
pexuMa Uau HUCY, aJld je UCTULA0 ,/Jia Ce He MOoXKe 3aK/bYyYUTH Jla HUje 610
WCIyHeH YCTaBHU OCHOB 3a INporJallelkhe BaHpeAHOT cTawa“ Ha ocHOBY
npeMuce J1a Ba HeraTUBHA YMHE MO3UTUBHO JOOUJIU GUCMO KOHCTATALH]y
Jla je 6O HCIyHeH YCTaBHHU OCHOB 3a IpoOIJalllelhe BaHPEeAHOT CTama y
Cp6uju 360r KoBuZa 19. Aiu ako je Tako, MOCTaBJ/ba Ce MUTakbe 3allITO je
CyZ 3ay3e0 TaKo ,TaKTU4aH" CTaB.

He ynazehu y HayuHy pacnpaBy 0 OHOCY MOMEHYTHX IPaBHUX KaTero-
pHja, cacBUM je NpUXBaT/bUBA X KUBOTHA PEATHOCT /A Ce Pa3Jio3U 3a yBoherwe
BaHpe/lHEe CUTYyallhje MHTEH3WBUPAjy U BPEMEHOM MpepacTy y BaHpe[-
HO cTamke (Bun. npumep Peny6suke Cprcke). Mako To HUje 6HO Cay4aj y
Cp6wuju, 1 caM yCTaBHOCYZCKHU IOCTYIAK je M0Ka3ao [ia je ,0CTaB/beH CYyBU-
lle BeJIMKK HOPMAaTUBHH IPOCTOP KOju 64U ce MOpao 60/be MOMYHUTH, KAaKO
6u OMO CIpeyeH BHUCOK CTeleH BOJIyHTapuU3Ma MPUJIMKOM MpOleHhUBamha“
(ABpamoBuh, Msiahau 2014, 779) aa Jiv je jegan porabaj joBo/baH pasJior
3a jeiHY WM JIpyTy BPCTy MocTymnama. /la ce nmozceTrMo, 3a yBoherme BaH-
pellHe cuTyallUje 3a YUTABY ApKaBy HajJjexHa je Binaga Ha ocHOBy mpep-
Jiora Peny6sinuKor mra6a 3a BaHpeHe CUTyaldje,>* a 3a mporallere Bad-
pellHOT cTawka NpUMapHO je HaajexHa HaposHa ckynmuTHHa. A Kako je u
Kapu llImut (Carl Schmitt) moTeHIupao, oHaj Ko oA Iydyje 0 CTawby HyXJe
HCTUHCKH je CyBEpEeH.

Ja sv je HaposiHa ckynuTHHA CTBapHO GuJla OrpaHHYeHa Jia ce cacTaHe
Y CaMOCTaJ/IHO OJI/IyYHd O yBoDhery BaHpeJHOT CTamba, IpeMa OlleHH YcTaB-
HOr cyZia, GaKTHUUKO je, a He MIpaBHO NuUTamwe. ,Mmajyhu y Buay Aa Ycras, a
HU JIpyry NpaBHU aKTH HUCY OJpeJUU Koje Ccy TO cuTyanuje kag Hapog-
Ha CKyILITHHA HUje y MOTyhHOCTH Aa ce cacTaHe, a HAPOUUTO UMajyhu y

52 3aKoH 0 cMamemy PU3HKA 0ji KaTacTpoda M yNnpaB/baksy BaHPEIHUM CUTYa-
uujama, Cayscberu eaacHuk PC 87/2018, ui. 2 ct. 1 Tau. 7.

53 Yerasuu cyg Cp6uje, IY0-42/2020, 22. 5. 2020, Cayacbenu 2aacruk PC 77 /2020.

5% 3akoH 0 CMambemy pU3uKa 0of KatacTpoda U ynpaB/baitby BaHpPEJHUM CHUTYa-
uujama, 4wi. 39 ct. 1 Tau. 1.
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BU/Iy Y YMILEHUILY Aa YCTAaBHH CyJ] He MOXe Jia Ollielbyje OpraHu3annoHe
MoryhHoctu HapozHe ckynuiTuHe Aa ce cacTaHe 6e3 o/ijiarama y ycJaoBUMa
II0CTOjatba OMACHOCTH IO )KUBOT U 3[paBJbe Jbyau. >

YcraBHu cypn Cpbuje, civudHO YcTaBHOM cyfy XpBaTCKe, MPUXBATHO je
Jla je JUCKpelMoHa O/JIyKa HAapOJAHHUX MOCJaHMKa KaKo, OJHOCHO IO KOjoj
ycTaBHOj ofpei6u he nocTynuTH. ,Jlakie, Ha fesly je caMOMapruHa/Iu30Babe
Hapoane ckyninTvHe U penyiTame JOMUHAHTHE YJIOTe U3BPIIHOj BJAACTH.
To je yocTasom TpajHO 0GeJiexkje CPIICKOT MapJaMeHTapu3Ma, Na ce U HUje
MOIJIO O4YeKUBaTH JAa he y mepuosy BaHpeJHOI cTawma OUTH Apyradyuje”
(Cumouh 2020, 13). Takobe, 360r ouuryiesHo HenocTojehux MmaTepujasHUX
ycJIoBa 3a NporJallele BaHPeJHOT CTakba, a U 360T MOLITOBAamka OCKYAHUX
a nocTtojehux npouejypajqHuX Kopaka U3 YcTaBa, ,0f/1yKa O NporJalleny
BaHpeJHOI CTamka MOXXe OUTU KPUTHMKOBAHA Ca CTAHOBHUIITA KOHCTUTYILU-
OHa/IM3Ma, ajIM He U ca CTAaHOBMILUTA YCTAaBHOCTH, cxBaheHe y MO3UTHUBHO-
npaBHoM cMmucay” (CumoBuh 2020, 15). Taj cTaB je uHaye noTBpheH oxy-
KoM YcTaBHor cyna Cpbuje, Koju je ogbanuo npeameT 360r HEHAAJIEXKHOCTH.

3.1.4. Ennpemuja kao nocebaH passior 3a nNporaallere BaHPEAHOr CTarba —
cnydyaj Peny6aunke Cpricke

YcraB BocHe u XepreroBuHe He caJp:Ku ojpenbe 0 Mporyallermy BaH-
pelHOr CTama Ha JpKaBHOM HHUBOY HErO je MPOIJIAIIEeHO ,CaMo“ CTambe
Hecpehe y3pokoBaHO 10jaBOM BUpyca KOpOHAa Ha OCHOBY 3aKOHa O 3alITH-
TU U CHallaBawy JbYAH U MaTepUjaJHUX A06apa Of NMPUPOJHUX U JPYTUX
Hecpeha.”® 3a pasnuky ox ®exsepauuje, y Peny6aunu Cprckoj (PC) yseae-
Ha je BaHpeJiHA CHTYyallyja [jaH Npe Nporjailelma cTawa Hecpehe Ha defe-
paJIHOM HHUBOY, & HellyHe JiBe HeJie/be KacHUje MpOoIJalleHo je U BaHpeJHO
CTame Ha HUBOY eHTUTeTa (Bamwanyyku LieHTap 3a JbyAcka npasa 2020,
8) ,300r enujeMuoJionike cutyandje y Peny6aunu Cprckoj ycies KopoHa
Bupyca 2019-nCoV“>’ Taj npomnuc je MHade 6MO HANALHYT Ipes YCTaBHUM
cynoMm PC jep, npema HaBogMMa UHULMjaTOpa, YcTaB PC He no3Haje TepMUH
»EIIUJIEMHUOJIOIIKA CUTYalHja“, C jelHe CTpaHe, OZHOCHO 3060T TOra UITO je,
paau ynpaB/barba MOTEHIUMjaJIHUM IpeTHhaMa y 3eMJ/bH, Ha cCHa3u Beh 6umiia
BaHpeJHa CUTYyallyja ca U3BECHUM PeCTPUKTHUBHHUM MepaMma, C pyre CTpa-
He. YcraBHu cyg, PC Huje ce moce6HO 6aBHO MUTAKkEM ITpesiacka U3 BaHPeHe

55 Yerasuu cyg Cpbuje, IY0-42/2020, 22. 5. 2020, Cayacbenu 2aacruk PC 77 /2020.

56 3aKoH 0 3AIITHTH ¥ CIALIABAKY JbYAM H MaTEPHjaJIHUX 406Apa O IPUPOSHUX
u fpyrux Hecpeha, Cayxcbene Hosune @buX 39/03, 22/06 u 43/10.

57 Opsyka 0 npomIallierby BaHPEJHOT CTakba 3a TepuTOpHjy Peny6nke Cpricke,
CayscbeHu eaacHuk Penybauke Cpncke 31/2020, Tau. 1.

138 Axanm M6 1/2023



dopmanHonpaBHU acnekTW Aeporauuje JbyACKuUx npasa 360r naHaemuje kosnaa 19

CUTYyaljyje y BAaHPEJHO CTambe, Kao LITO je YIMHUO, Ha IpUMeD, YCTaBHU CY,
Cpb6uje, oAHOCHO 3aHEMAPHO je TEPMUHOJIONIKY IPUMe0Y V Be3U ca HaBO-

JIHOM pa3JIMKOM u3MeDy u3pasa enujeMuja 1 enuaeMHUoJIoOLKa CUTyaluja.

HapopHa ckynmtuHa PC nporsiaimiaBa BaHpeZHO CTame y C1y4dajy yrpoxa-
Bama 6e306eJHOCTH, ycle, eleMeHTapHUX HenoroJa (momn/asa, 3eM/boTpeca
U Io)apa), IpUpoJHUX KaTacTpoda, enudemuja, MoBpeJa JbYACKUX MpaBa
U 1060/]a 1 HOPMaJIHOT QYHKIMOHKCAha YCTABHUX OpraHa penyo6Juke.”8
3Hauy, 3a pasJyIMKy OJ, OCTaJIUX JpKaBa y PeruoHy, HUje 6UJIO CIOPHO JAa
enuzemuja (Koja je expressis verbis HaBeJieHa y caMOM YCTaBy) Npe/CcTaB/ba
Jipyra4yujy ONacHOCT OJi eJleMeHTapHUX HeNoroja M MNPUPOJHHUX KaTa-
crpoda® Hero ce MOCTaBUJIO MUTakE Jia je JIM HAcTala eluJeMHUOJIONIKA
CUTyalldja CTBapHO yrposu/a 6e36eHOCT, OAHOCHO OHeMoryhuja Hop-
MaJIHO QYHKLMOHHCame 3aKOHOZABHOT TeJa 360r moeehaHor 3ApaBcTBe-
HOT pusuKa. [IpemMa oleHH YCTaBHOT Cy/ia, U jelaH M JIPYTH YCJOB je 610
HCIYHEH jep je KoBUA 19 M3a3Bao BUCOK CTeNeH YIPOXXeHOCTU 3/paBJba
Y XUBOTa rpahana, ITO caMo N0 cebU MpejcTaB/ba yrpoxkaBawe 6e3bes-
HocTu.®® Uako yTBphuBatbe cTeneHa yrpoKeHOCTH 6e36eJHOCTH y 3eMJ/bU
360r 3abpumaBajyhe enuieMuo/IOLIKe CUTYyaldje jecTe GaKTHIKO MMUTAbE,
YcraBuu cyp PC Huje ojbanyo mpeaMeT Hero je aHaJW30M OKOJIHOCTH

c/ly4yaja OJJIyIYHO Y MEPUTYMY.

IllTo ce Tuue BocHe u XepueroBuHe, yBohewe cTawma Hecpeha ce Huje
NI0jaBUJIO Kao yCTaBHONPABHO CIIOPHO NUTame NpeJ YcTaBHUM cyzfoM bo-
cHe W XepleroBuHe, aJii je caM CyA ,M3y3eTHOM 3abpuHyTOIIhy“ KOHCTa-
TOBAO ,,/JIa je y OBOj HAPOYUTOj CUTYALHjH, V KOjoj ce 360T MaHeMHje KOBH-
Aa 19 nHanasu u bocHa u XepueroByHa, ©3ocTajia IpaBOBpeEMeHa peaklyja

58 ycras Pemy6anke Cprcke, Cayxcbenu zaaciuk Peny6auke Cpncke 21/1992 -
npeyunrhen Tekct, 28/1994 - amangmanu XXVI-XLII, 8/1996 - amanamanu XLIV-
LI, 13/1996 - Amanaman LlI, 15/1996 - ucnp. 16/1996 - Amanaman LIII, 21/1996
- amanamanu LIV-LXV, 21/2002 - amanamanu LXVI-XCII, 26 /2002 - ucnp. 30/2002
- ucnp. 31/2002 - amangmanu XCIII-XCVIII, 69/2002 - amanamanu XCIX-CII],
31/2003 - amanzpmanu CIV u CV, 98/2003 - amangmanu CVI-CXII, 115/2005 -
Amanpgman CX1V, 117/2005 - amanamanu CXV-CXXI u 48/2011 - Amanaman CXXII
u Caysxcbenu enacHuk buX 73/2019 - ogayka YC buX, 4. 70 cT. 3.

59 MHTepecaHTHa je yumbeHUla Aa ce y Pesepaunju buX macoBHe mojaBe Jbya-
CKUX, ’KUBOTUHCKUX U GU/bHUX 60JIeCTH CMaTpajy NPUPOJHOM HEMOrofoM. 3aKOH
0 3alUTUTH U ClallaBaky JbyM U MaTepHjaJHUX Ao6apa oJ NPUPOJAHUX U JPYTUX
Hecpeha, wi. 3 Tau. 1.

60 yerasuu cyx Peny6uke Cprcke, U-24/20, 29. 4. 2021.
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HaZJIeXHOT 3aKoHOZAaBLa,’!; ymecro Iapnamenta ®buX, Biaga ®buX je
npeay3esia KOHKpPeTHe U GJ1aroBpeMeHe Kopake Jia OU ce CIPevyrJio HEKOH-
TPOJIMCAHO LIMpee 60JEeCTH.

3.1.5. Pesumuparbe 1 3aKk/bydum

CacBUM je pasyMJ/bUBO M NPUXBAT/bUBO /ia YCTAaBHU apaH>KMaHU Npe/iBU-
hajy cuTyanuje Koje MOTy Aa yTUUy Ha OIICTaHaK JpXaBe U lbeHUX rpahaHa,
KaJla Ap)KaBa HUje y CTamwy JAa pearyje JoBoJ/bHO 6p3o. C apyre cTpaHe,
He 6M OWJIO pallMOHAJHO OYEKHWBATH Ja YCTaBHE oJpenbe caZpiKe CBe
NOTeHLIMja/IHe ONMacHOCTU. Tako ce Ziecu/o Jja ce y ycTaBuMa 3eMaba Koje
cy obyxBalleHe HCTpaKMBamweM eNuJeMHja He CIIOMHUEbe HU3PUYUTO Kao
pasJior 3a yBohemwe Apyraydjer, BaHpeAHor pexxuma, ocuM YcraBa PC. Ho,
4yak HU y cay4dajy PC HUCy cBe enuJieMuje J0BOJ/baH Y3POK 3a NporJallemne
BaHpeJHOT CTama, CaMO eNuJieMHje BeJHUKHUX pasMepa Koje yrpoxaBajy
6e306eHOCT 1leJIOKyIHe 3eMJbe. 3aTO, KaJila ce y NMOMeHYTHUM IpeJMeTHMa
ocropaBaJjia YCTaBHOCT CaMOI' IPaBHOI OCHOBA 3a OACTYIame 0/ ,CTamba
HopMasHOCTH" (6UJIO a je ped 0 BaHPEeJHOM CTakby, BAHPEeAHOj CUTYalUjU
WM NpollMpery oBjalihema U3BpIIHE BJACTH ¥ PEeLOBHUM OKOJHOCTH-
Ma), YCTaBHHU CYJJOBU Cy MOpaJiy Ja [iajy Of4roBOp He caMO Ha NpaBHA Hero
Y Ha ¢aKTHUUKa UTamwa. YcTaBHU cyf Cpbuje HUje ce cMaTpao HaJJIeXKHUM,
ZloK je YcraBHu cyz PC ogyiydno y MepUTyMy. YcTaBHU CyZ, XpBaTCKe HHUje ce
YIYIITAOo y AeTasbe jep caM 3aKoHOoAaBal] Tpeba Jja OLeHH 10 KOM YCTaBHOM
OCHOBY he mocTynuTH, UMajyhu y BUAY OKOJHOCTU KOHKpETHOI CJyuyaja.
YcTaBHM cyJ M0 NpaBUJIy He MOXe Jla IPercluTyje Ty oA yKy. Mako mpef,
YcraBHUM cyzioM Mabhapcke HMKO HHUje OCIOpaBao IOBOJ, M MPAaBHU OCHOB
3a yBoheme [0ceGHOT MPaBHOT PeKKUMa, CTPY4YHa jaBHOCT je U3pa3uJjia CBOjy
3a0pUHYTOCT.

Cymupajyhu uCKycTBa M3 YCTABHOCYACKUX MOCTyIaKa, MOXe Ce 3aKJby-
YUTHU [ja CY YCTAaBU y PETHOHY HENMOTNYHU U/WIK NPo6JeMaTHYHHU y TOrJIe-
[ly pasJjiora 3a yBoherwe BaHPEJHOT pexMMa y KOjuMa ce MOXKe OJCTYIUTH
0J] JbYACKHUX IIpaBa; Ma, YCTaBHU CYy[l0BU Cy Ce HAlJ{ y CUTyalMjHu Aa ce
IpasHUHE MOTY NONMYHUTH JaBamkeM OJroBopa Ha HeKa ¢paKTHYKa NMUTaHka
- IITO je CBAaKaKO BaH HbUXOBE HAAJIEXKHOCTH.

61 ycraguu cyz bocHe u XepuerosuHe, All-1217/20, 22. 4. 2020, Tau. 54.

140 Axanm M6 1/2023



dopmanHonpaBHU acnekTW Aeporauuje JbyACKuUx npasa 360r naHaemuje kosnaa 19

3.2. HaanexHOCT 3a AOHOLLEHEe PeCTPUKTUBHUX Mepa M NoBe3aHa
nuTamba

L HajnexxHocT ApkaBHOI opraHa je Ho CBOjoj MpUpoju par excellence
CUCTEMCKO IHTame. Y HajMawy DPYKYy, HaAJeXHOCT je ycJoB ¢GopMasHe
Ba/baHOCTH CBakor npasHor akta“ (CnaBuuh 2013, 225). 3aTo je u3y3eTHO
Ba)KHO, HAPOYUTO Y TaKO OCET/bMBUM OKOJITHOCTHMA Kao LITO Cy OHe Koje Cy
HacTynuJe 36or koBuja 19, na ce yHanpe/ 3Ha KO, KOjUM aKTHMMa U Ha OcC-
HOBY yera Moxke Jia Jieporupa Jey/icka npasa. Y XpBaTckoj U bocHu u Xepue-
rOBUHH BehMHY peCTPUKTHBHUX Mepa je JJOHeo JUPEeKTHO KPU3HHU 1ITab, a y
Mabhapckoj u Cp6uju Byazia, y 06JIMKy ype6u (HapaBHO ca U3y3elnMa, BU/L.
kacHuje caydaj Cpbuje). Y Cpbuju je noBpeMeHo pagHo Teso Biase, KpusHu
mtab 3a cy3bujame 3apasHe 6osiectu COVID-19, Ha yeny ca npeMujepkoM,
y4ecTBOBaJIO Y JJOHOLIEkY PeCTPUKTHBHUX Mepa caMo N0CpeJHO: Ha CAaMOM
MOYETKY je 610 3a/ly’KeH 3a 06aBellTehe jaBHOCTH,® a KacHHje ce, pa3BojeM
CUTYyalldje, ’eropa yJjiora npoiiupu/a Te je aBao Npejsore, MUL/beba U
cTpy4Ha obpazioxera.t® lllto ce Tuye Mahapcke, mpodecruoHa Hy MOTIO-
py cy mpyxaja noce6Ha ofiesbera MOjeAUHUX MUHUCTApCTaBa, HAPOYUTO
MuHuCcTapcTBa 3a JbYACKE pecypce, ad KOHA4YHY ped y CBaKOM CJy4ajy je
uMasia Baaga.

Wako opraHu WU3BpIIHe BJIACTH U yIpaBe MOAJEXYy MameM O6pojy
OTpaHH4YeHa Y BaHpPEJHUM, OJJHOCHO HeyoGH4YajeHUM OKOJIHOCTUMa, Ipe-
npeKa BbUXOBOM OpP30M JleJIOBamly je leMOKpaTHja Kao TAKBa, Koja 3axTe-
Ba KOHCeH3yc BehiMHe U NocCToOjambe pa3sHUX Mojesa MehycoGHe KOHTpoJIe
u3Meby opraHa BjiacTH. ,JlakJje, Aa 64 ce 3alITUTHO ONICTAaHAK JleMOKpaTHje
Kao TakBe, 3aKOHOJaBHa IpolieAypa je Mopaja JAa CTBOPU MNapajoKC:
CMambemeM JeMOKPATCKe KOHTPOJIe Kako 6 ce noBehasa epukacHoOCT us-
BpiuHe BaacTu“ (Zwitter 2012, 100). ¥ oBoM nor/saB/by NPBEHCTBEHO aHa-
JIN3MPaMO KaKO Cy yCTaBHU CYAOBU Y PErvoHy NPUCTyNaIU HNUTambUMa
OCHOBAHOCTH HAJIJIeXXHOCTH U JeMOKpaTCKe KOHTpOJle OpraHa H3BplIHe
BJIACTHU KOjU Cy YMeCTO 3aKOHOZABLA IPOIKCATH PECTPUKTHUBHE Mepe U He-
PEeTKO pery/ucany oAcCTylame oJ JbYACKUX IpaBa MOBOLOM KoBHja 19 BaH
yCTaBHUX OKBUDA.

62 3akseydak Brage (05 6poj 53-2928/2020), Cayacbenu 2aacuk PC 48,/2020.

63 Opnyka o o6pasomamy KpusHor mrTaba 3a cy3Gujame 3apasHe 60J1eCTH
Covid-19, Cayxcberu enacHuk PC 132 /2020.
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3.2.1. Henoctojeha AMpeKkTHa napaaMeHTapHa KOHTpO/a — Cy4aj XpBaTcke

Kao wto je Beh y yBogHOM [Jiesly HCTAaKHYTO, ¥ pajly CMO Ce KOHIIEHTPHU-
ca/l1 ,caMo“ Ha OHe YCTAaBHOCYACKe MOCTYIKe KOjU Cy UHUILUPAHU IMOBO-
JloM noTBphuBama (He)caryIaCHOCTH HEKOT MPOINUCca ca YCTaBOM, OJHOCHO
3akoHHUMa. lllTa ce cMaTpa nponucom, 0CUM 3aKOHA U KJACUYHUX ONIUTUX
NpaBHUX aKaTa YHjy YCTAaBHOCT M 3aKOHUTOCT MOXe Jla UCIUTYje YCTaBHHU
Cy[i, 3aBUCH OJi YCTABHOT MOPeTKAa KOHKPETHE ApXKaBe U TyMadera Koje je
YCBOjUO caM ycTaBHU cyz. To mUTame ce NOCTaBUJIO KAao pesieBaHTHO MO-
BOJZIOM HOPMAaTHBHE KOHTpOJIe OAJyKa KpU3HOTr 1mTaba y XpBaTckoj (Cto-
»Kep LIMBUJIHE 3alUTHUTE), Koje, Kao ,CTPYYHO, ONlepaTUBHO U KOOPJAHHATUB-
HO TeJsIo 32 NpoBoheme Mepa U aKTUBHOCTHU I[MBUJIHE 3aIUTHTE ¥ BEJUKUM
HecpehaMa u katactpodama“ noj AUpeKTHUM HaZ3opoM Biasie Peny6inke
XpBaTcKe, MOXKe HENOCPEJHO Aa HapeJu CUTYPHOCHE Mepe 3a CIpeyaBarbe
mperha BUPYCa, y3 MUHUCTPA 31paB/ba.’* UMajyhu y Buay fa je Behuna pe-
CTPUKTHBHHUX Mepa GuJia mponucaHa oasaykaMma CToxkepa I[MBUJIHE 3alUTH-
Te, NIPBOOUTHMU 3a/aTaK YCTAaBHOT cyAa XpBaTcke 6MO je Aa MOTBPAU (MU
on6uje) aa qiu CToxep yoniuTe Moxke 6UTH oBJjaltheH (3axBabyjyhu usMe-
HU 3aKOHa, a He HelOoCpeJHO Ha OCHOBY yCTaBa) Ja OrpaHHYaBa JbyJCKa
npasa.

AHanusupajyhu 3aKoHOZ@aBHM OKBUD, OATOBOp CyJa je GUO MO3UTH-
BaH: oAroBapajyhum msmeHama 3akoHa CToxep je mo6uo oiaihewme aa
HOpMHpaA NHUTamka U3 HAAJIEKHOCTH XpBATCKOT cabopa, YK/bydyjyhu wu
OrpaHUY€eRe JbYACKUX MpaBa, y CKJAaAy ca YCTaBOM. Y CBOM W3/ BOjeHOM
MUIIbEWY MOjeINHE CyAuje YCTaBHOT cyja cMaTpajie Cy Jla TaKaB CTaB,
u3Mebhy ocrasior, noapxKaBa AesaTHOCT jeJHOT ,lTapasieJIHOT 3aKOHO/aBIa,
Ha 4Yesly C MUHUCTPOM IOJIMIUjE, KOjU ce He Mopa onTepehHMBaTH ycTaB-
HUM OrpaHUYeHhUMa HUTH 3aKOHOJABHUM mpolueaypama“®® Haume, XpBat-
CKM cabop MOXKe jeIMHO MOoCpeACcTBOM Biiajzie Aa KOHTpoOJIMIIE HeHa Tesa,
ykbyayjyhu u CToxep, a Tpaku MoceOHe H3BENITaje O HUXOBOM pPafy
U y KpajibeM CJydajy He3aJJ0BO/bCTBA [la MOKpeHe MOCTyHaK IJlacama o
HenoBepewy Biaaam (lappameBuh 2021, 115). C apyre ctpaHe, BehunHa
CyZMja YcTaBHOT Cyja cMaTpa Ja HeJoCTaTaK AUPEKTHe KOHTPOJIe 3aKo-
HOoZlaBHe BJyiacTU Haj CToXepoM HHUje mpobGJeMaTHyaH 0K ce 06e3b6ehyje
YCTaBHOCY/ICKA 3alTUTA MPOTUB oAasiyka CToKepa, OJTHOCHO €BeHTyaJlHe
3J0ynoTpede HA/JIEXXKHOCTH KPU3HOT 1ITaba.

64 Yerasuu cyg Peny6inke XpBarcke, U-1-1372/2020, 14. 9. 2020.

65 H3pBojeno muuubewe cynuje AHpeja A6pamoBuha, JloBopke Kyman, l'opana
Cenanena, YcraBHu cyf Peny6sinke XpBartcke, U-1-1372/2020, 14. 9. 2020.
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Hako ce weroBse ofjlyKe CMaTpajy UHTEPBEHTHUM MepaMa Koje y Hop-
MaJIHUM OKOJIHOCTUMA HeMajy KapakTep ,Jpyrux Ipomuca“ y CMHUCIHY J0-
NYLUITEHOT TpeZiMeTa OlleHe YCTaBHOCTH M 3aKOHUTOCTH, IpeMa YCTaBHOM
Cy/ly, OHE MOTY GUTH NpeJMET HOPMAaTUBHE KOHTPOJIE YKOJIMKO Ceé HUMa
HECIIOpHO OrpaHMYaBajy HeKa Jby[CKa NpaBa, OAHOCHO Kaja yrpoXaBsajy
caMy 6UT THX mpaBa.’®

3.2.2. HeyctaBHe mepe y ¢opMasHONpaBHOM CMUC/Ty — cy4daj bocHe
u XeprerosuHe

YcraBHu cyg bocHe u XepueroBuHe je 3ay3eo Jpyraduje CTajajvIITe OF,
KoJiera y XpBaTCKOj, MaKO je MoJeJs AOHOLIeHka PeCTPUKTUBHHUX Mepa y
3eM/bu 6W0 caudaH. Y BocHu u XepieroBuHH, Kaja je Biaga Oenepanuje
buX mnpormacuna crawe Hecpehe, PemepasHu mTab UBUIHE 3aIITHTE
je mo6uo opyamheme ,Jga y ckaaay ¢ PexepajHuM mIaHOM M Bakehum
3aKOHCKMM IpPONHCHMa Ipey3Me CBe aKTUBHOCTH OKO KOOpJAWHaluje
U pykoBobhemwa akliMjaMa 3alITHTe W ClHallaBamba JbYAU Ha YTPOKEHOM
noApy4Yjy", yk/byuyjyhu u Hajarame GpOjHUX Mepa JOHOIIEHeM Hapejou
U Japyrux onmTux akata.®’ [Ipex YcraBHuM cymoMm BocHe u XepleroBuse
NIOCTaBUJIO Ce KAao CIOPHO NMHTame [Jia JIU je 3aKOHOZABHA BJIACT CTBapHO
0Jl06puJIa, f0/ie1nsa U3BPIIHOj BJACTH, TO jecT PesepasHOM 1ITAOY, TOIHU-
KO LIMpOKa oBJlallhemwa 3a ynpaB/batbe KpU30M 360T KoBHAA 19 KojuMa cy
030MJbHO OrpaHHYeHa Jby/ACKa IIpaBa. YCTaBHHU CyJ, ce N0Ka3ao Kao U3y3eT-
HO JleTa/baH, a ¥ KpUTHUYKH Y aHAJIM3U NIPOLe;ypaIHUX rapaHIiyja BJ1aJaBu-
He TpaBa. Y NpBOM KpyTy, UCIIUTHBAO je Jia JIU je IPaBHU OCHOB (y KOHKpET-
HOM CJ1y4ajy 3aKOoH) 3a AesoBambe PesepanHor urtaba UCIyHHUO CBE YCJIOBE
JIETaJINTeTa Y CMUCJIY IPpaBHE CUTYPHOCTH jep GaKTHUIKU CBaKa HEMpeLus-
HOCT 3aKOHCKHX ofipesiaba MOke BOJAMTHU IPOU3BOJBHOCTH y ojpehuBamy
PECTPUKTUBHUX Mepa; 3aTHUM je aHaJU3Upao Ja JIA je IOCTojasa KOHTPO-
Jla TUX Mepa, TayHUje Ja JIU je 3aKOHO/aBal, KOHTPOJIMCAO JAOHOCHOLA THX
Mepa. Yak U y yci1oBMMa nopeMeheHor cucTteMa IojeJsie BJAACTH, 0 Kojer
je HeCyMbHUBO [JOLIJIO y CKOPO CBUM Jip>kaBaMa 36or koBuzga 19, ,Haasop
3aKOHOJABHEe BJIACTHM Mopa Jia MoCTojH [..], HeonxoAHO [je] fa mocToju Ta-
KaB [IpaBHU OKBHUP Ha OCHOBY KOjer M3BpILHA BJACT Npejy3nMa Mepe [..],
KOjU CYLITMHCKH yCIIOCTaB/ba OTPaHMWYeHa U3BPIIHOj BJACTU C LJU/beM Ja
ce oHeMoryhu 3yoynoTpe6/baBambe CBOjUX oBJalhera“. 5

66 ycraBHK cyn Peny6sinke XpBatcke, U-1-1372/2020, 14. 9. 2020, Tau. 33.1.
67 YcraBuu cyz Boche u Xepuerosune, All-1217/20, 22. 4. 2020, Tau. 55.
68 ycraBuu cyz bocHe u XepuerosuHe, All-3683/20, 22. 12. 2020, Tay. 69.
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IIpema YcraBHOM cyny boche u XepueroBuHe, nacusHocT IlapsameH-
Ta Qenepanuje buX ,1a Ha jacaH U 6JlarOBpeMeH HAauWH y OKBHUPY CBOjUX
osiamhera yCrnocTaBu OKBUP JI€J0Bamba U3BPIIHE BIACTU"®® y cynpoTHO-
CTH je ca yCTaBHUM rapaHIiMjaMa [0jeJUHUX Jby[CKUX [IpaBa U, Ha IpUMep,
Ha OCHOBY TOT 06pas/ioeHa NPOrjacuo je 06aBe3y Holllela 3alITUTHUX Ma-
CKHU y Jip>kaBU HeycTaBHOM. Hajiasbe, c/1060/a KpeTama 3a pasHe KaTeropuje
CTAaHOBHHULITBA OMJIA je orpaHHYEeHa, OAHOCHO NPABO Koje M3 Te cl060fe
Npou3sJa3u 6UJI0 je MpeKplLIeHo YubeHU oM Aa PesepanHu wtab HUje fo0-
610 jacHe CMepHHLEe Of, BUIIMX TeJa, OAHOCHO Ja Huje yTBpheHa mwerosa
ob6aBe3a Jla peCTPUKTHBHE Mepe ,pPeJlOBHO NPEeUCHHUTYje U NMPOAYKH CaMo
aKo je TO ‘HEeOIXO/AHO y JeMOKpaTckoM ApyiuTBy’“’? YcraBHu cyx je ycBojuo
Taj CTaB HE3aBHUCHO O/ OMNILUTelO3HaTe ycTaBHe 06aBe3e CBAaKOI OpraHa U
opraHusalyje Ja CBOje aKTMBHOCTH YCKJAJM Ca YCTaBHHUM TrapaHLyjaMa
JbY[CKUX MpaBa M ¢1060/a — LITO 3HAYM Jja MOpPajy ,BOAUTH pauyHa O TOMe
Jla ce kUMa He HapyllaBajy JbyJCKa U ycTaBHA NpaBa y Mepu Behoj Hero
IITO je TO HEeONXOJHO, 3 HAPOUUTO Ja Mepe OyLy OrpaHHMYEHOr Tpajama,
Jla ce y pasyMHHUM BPEMEHCKHM POKOBMMaA NPEUCNUTYjy U Npuaarohasajy
TPeHYTHOj CUTYalljH, Te Jla He CTaBJ/bajy NPeKOMepaH TepeT Ha OHe Ha Koje
ce ogHoce"’!

C gpyre crTpaHe, YcTaBHU CyJ, HUje OCIHOPUO CaM 3Ha4yaj OrpaHUYEHh3,
3aKJbYYHMBIIH Jla OU YKUJAe OCTIOPEHUX U IPBEHCTBEHO Y GopMaTHOIPaB-
HOM CMHUCJIy HeyCTaBHUX Mepa 6MJI0 HEOCHOBAHO C 063UPOM Ha HECYMIbUB
jaBHU HHTepec 3a ’bUXOBO yBOhemwe, OAHOCHO NOTeHLHjaIHe HEraTUBHE I10-
cJIeIuIe Koje 61 MOTIJie HaCTyIaTH YKUakheM THX Mepa.’?

3.2.3. lutarbe 3/10ynoTpebe 3akoHoAaBHe BnacTv — ciay4daj Mahapcke

Y Mabapckoj cy opuriHasiHO CBe Mepe Koje Cy yCBOjeHe 0J U3BPILHE BJIa-
CTH 3a BpeMe BaHpeJiHe CUTyallhje HelloCcpeJHO Ha 0CHOBY OCHOBHOT 3aKOHaA
6uJie OrpaHUYEHOT Tpajama; BaXKuie 6U Hajay»xe 15 aaHa, ocuM ako je [lap-
JIAMEHT MoceGHO OBJIaCTHO Biafy Ha mpopyere TOr poka.”? Aiu yMecTo
nojeluHaYHe ayTopH3aldje cBake Mepe noce6Ho, [lapsameHT Mabapcke je
YCBOjHO jefiHO creliuGUYHO pelllerbe paju 06e3b6ehrnBama napjiaMeHTapHe

69 ycraguu cyz bocHe u XepuerosuHe, All-3683/20, 22. 12. 2020, Tay. 72.
70 yeraBuu cyg Boche u Xepuerosune, All-1217/20, 22. 4. 2020, Tau. 72.
71 ycraBuu cyn BocHe u XepuerosuHe, All-1217/20, 22. 4. 2020, Tau. 56.
72 ycraBuu cyz Boche u Xepuerosune, All-1217/20, 22. 4. 2020, Tau. 73.

73 Magyarorszag Alaptorvénye, 4. 53 crT. 3.

144 Axanm M6 1/2023



dopmanHonpaBHU acnekTW Aeporauuje JbyACKuUx npasa 360r naHaemuje kosnaa 19

KOHTpOJIe Haj, JieJloBakbeM Brnaje u y chenujajJHOM 3aKOHY O 3alUTHUTH
npoTUB KoBHJA 19 omoryhaBao fAa cama Biaja ofjiydu o NIpOAYKemy
JiejcTBa IojeIMHUX Mepa U MpoIMuca A0 Kpaja BaHpeHe cuTyanuje.”* Mako
ce Ha NPBU NOIJIe], YMHHU /A je U3BPLIHA BJACT MOTIYHO CJ060AHA Jja paju
6ykBaJIHO cBe 1ITO Xohe, [lapsiameHT Mabapcke je 3ajpkao npaBo Aa 6UI0
Ka/J IoBy4Ye Ty ayTOPHU3alLHjy, OAHOCHO Ha OCHOBY CaMOT 3aKOHa je U Jajbe
ocTao y o6aBe3d Ha HaKHaJHY NMOTBpPAY cBake Mepe Biase. Takobe, mpe-
Ma YcTaBHOM cyfny Mabapcke, HU ycTaBOTBOpall HUje Ja0 HeorpaHHW4YeHa
oyamhewa Bnagu jep je ,Hadesio HEOTrpaHUYEHE WJIM HEKOHTPOJIMCAHE
BJIACTH CYNPOTHO AyXy OCHOBHOTI 3aKOHA, YaK U 3a BpeMe MOCeGHOTr Npas-
HOT pexxuMa“’> OCHUM Tora, YubeHHIa Ja ce QYHKIMOHUCabe YCTaBHOT cy/a
He MOe CyCIIeHJI0BaTH HU Y BaHPeJAHUM OKOJIHOCTHUMaA Takohe 06e36ehyje
MoryhHocT HakHajsiHe (HOpMaTHBHE) KOHTpoJe.”®

CTpy4Ha jaBHOCT ce MaJl0 KPUTHUYHHje ONXOAU NpeMa YCTAaHOBU CIelu-
jaJIHOT NpaBHOT peXHuMa, cMaTpajyhy JAa NOLITOBamke YCTAaBHUX 3aXTeBa
Kao IITO Cy yTBphUBame peasHe OMNACHOCTH, jaCHO pa3/IMKOBake MpaBH-
Jla ,HOpPMaJIHOT" ¥ CIleUja/JHOT MPaBHOT PeXHMa U NMPUBPEMEeHHU Kapak-
Tep BaHpeJHUX Mepa HayesHO NpeJCcTaB/ba ojroeapajyhe cpeicTBo mpo-
TUB KOHILIeHTpall¥je BJACTH, aJld He MOXe Jia Npy>ka HUKAKBY 3alITUTY O/
3JI0ynoTpebe HOpMATUBHE BJIAaCTU caMor 3akoHogaBua (Voros 2020, 41). Y
CIMYHOM KOHTEKCTY Ce MOXKe aHaJIU3UpaTH U cy4yaj XpBaTCKe.

3.2.4. [lenervupare osnalwhera 3a geporauujy /byACKHUX paBa — C/1yyaj
Cp6uje u Peny6nunke Cpricke

Y Cp6uju ,kan HapoaHa cKynmTHHA HUje y MOTYNHOCTH /1a ce cacTaHe,
Mepe KojuMa ce OJCTyna of, JbyACKUX U MatbMHCKUX IpaBa MOXe NpPOMNU-
catu Buaga, ypen6om, y3 cynornuc npejceaHuka Peny6sauke”’’ C 063u-
pOM Ha TO Ja je U caMa OAJIyKa O MpoIJalllelhy BaHPELHOT CTama Gusia
JloHeTa MUMo HapoJiHe CKynuITHHe, 6UJI0 je OUeKUBaHO Jja Hehe yyecTBO-
BaTH HU Y JIOHOILIEeHY PEeCTPUKTHUBHUX Mepa (caMO HAaKHAAHO, HhHUXOBUM
notBphuBameM). Anu ga mm y Cp6uju noctoju MoryhHoCT Jja ce oByalnheme
3a leporanyjy /by CKUX NpaBa jAeserupa jabe? [ pyrum peuuma, Aa Jiv op-
raH JpxaBHe ynpaBe (KOHKpeTHO MUHMCTApCTBO YHYTpPALIbUX MOCJIO0BA,
y3 carJiaCHOCT MHHUCTpA 3/paBJ/ba) MOXe /ia lOHEeCe PeCTPUKTUBHE Mepe

74 2020. évi XII. Torvény a koronavirus elleni védekezésrdl, u. 3.

75 YeraBHu cyg Mabapcke, 15/2021. (V 13), 13. 5. 2021, Tau. 33.
76 ycraBuu cy Mabapcke, 23/2021 (VII 13), 13. 7. 2021, Tau. 25.

77 Ycras Peny6auke Cp6uje, wi. 200 cT. 6.
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yMeCTO U3BpLIHEe BJACTH, Ha OCHOBY ypeAbe Biaje, U Tako orpaHudy,
Yyak U 3a6paHM KpeTame 3a BpeMe BaHpeJHOr cTamwa? [IpeMa u3jBojeHOM
MulLbewy cyguje npod. Ap Tamama Kopxena (Korhecz Tamas), umajyhu y
Buy Baxkehe yctaBHe onpenbe y Cpbuju, ogroBop je HeraTuBaH. Llutupa-
HO YCTaBHO oBJaurhemwe 3Ha4YH Jla, OCUM IPONHUCHBaKha JbYACKUX ITpaBa of
KOjUX ce MOXe OACTYNUTH, Biaja je y obaBe3u Ja opesu U Mepe KojuMa
ce OACTYyIa O, TUX IPaBa, a OpraHe JAp>KaBe ynpase MOXe jeJUHO Jja OBJIa-
CTH /la KOHKpeTH3yjy Te Mepe pajJiy Jakuer U eprUKacHUjer cipoBohema.
[IpBo6uTHa ypenba Biajge je rimacunaa aa ,MUHUCTApPCTBO YHYTpaAIIHbUX
MOCJIOBA, Y CAarJJaCHOCTH ca MUHMCTApCTBOM 3/paB/ba, MOXe NpHUBpeMe-
HO /la OTPaHUYM WUJIU 3a6paHu KpeTaibe JUIMMa Ha jaBHUM MecTUMa“’8 a
Hapes60M Cy KOHKPETHU30BaHU CYGjeKTH, BpEMEHCKH OKBUP, MecTa UTA.’?
Hapen6a MuUHHCTpa je ynpaBHU NPONUC KOjUM Ce He MOTY CTBapaTH WJH
YKUJATH NpaBa ¥ ob6aBe3e 4aK HU 32 BpeMe BaHpPeJHOI CTama, UaKo je
Ta4HO TO YYHUILEHO.

YcraBHU cyg, ogHocHO BehnHa cyzdja, HUje ce noce6GHO 6aBHO IPAaBHOM
CaJIp>KUHOM OCIIOpeHe Hape6e, OJHOCHO ypealbe KOjoM je 1aTo oBJaliheme
3a cIpoBohema Mepa, HETO Cce PyKOBOAMO IPAaKTUYHUM NoTpebaMma, a To je
,LITO KOHKpeTH3allhja Mepa Yy TAKBUM CUTYyaldjamMa U [0 NPUPOLU CTBapH
npunaja opraHy Koju ux epukacHo ¥ epeKTHBHO MOXKe IPUMEHUTH Ha Te-
peHy, Yy OKBHpHUMa pa3Boja pakTUUKe CUTYyaldje Koja ce BpeMEeHCKU MOXe
BeoMa 6p30 MemwaTH, a 0off yera he y BeJIMKOj MepH 3aBUCHUTH U UHTEH3U-
TeT npuMeHe mnpomnucaHe Mepe“®® HacynpoT uM3/BOjeHOM MUILbEHY, CTAaB
BehuHe je 6uo0 ,Ja ocnopeHa Hapejg6a MUHHCTpa YHyTpalllkbUX MOCIOBA
CYIITUHCKY NpeJ/icTaB/ba OAroBapajyhu cnpoBei6eHH akT, KOjy caM 0 ce6U
He MNpejcTaB/ba BUJ U3BOPHOT U CaMOCTaJIHOT OJJIyyMBama CaMOr MUHU-
CTpa YHYTPALIkHUX [10CJ0BAa, Beh je Ha Taj HAYMH CaMO peajiM30BaHa U KOH-
KpeTusoBaHa ypea6a Biaze“?! Axo je Tako, mocTaBJba Ce MUTAMbE 3alITO je
Byiaja craBuja BaH CcHare oCHopeHy HapeZlOy W cMarpaja NOTpeGHUM Ja
UMILJIEMEHTHPA CBE peJIeBaHTHE 0fipefibe y CBOjy ypeaoy.®

78 Ypen6a o Mepama 3a BpeMe BaHPeJHOT cTama, CayxcbeHu aacHuk PC 21/2020,
. 2.

79 Hapepn6a o orpaHuuery U 3a6paHu KpeTarba JIHIa Ha TePUTOpHju Peny6iuke
Cpb6uje, Caysxcberu eaacHuk PC 34/20,39/20, 40/20, 46/20 u 50/20.

80 yerasuu cyg Cp6uje, 1IY0-45/2020, 28. 10. 2020.
81 Ibid.

82 Ypep6a o uaMeHaMa u JomyHaMa ype6e 0 MepaMa 3a BpeMe BaHPeJHOT CTakba,
Cayscberu eaacHuk PC 53/2020.
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HakoH ykupaamwa BaHpeJHOT CTama y CKaAy ca YcraBoM, HapoaHa ckyn-
IITHHA je MOTBpAUIA Ypeaoy Bnase o Mepama 3a BpeMe BaHpeJHOT CTamba
3aje/IHO ca CBUM JIpyr¥M U3MeHaMa U jionyHama,® ykibydyjyhu npBo6utHy
Bep3Ujy KOjOM je JjaTa ayTopu3aliija 3a pery/rcame ycloBa 3a OrpaHudenhe
Y 3a6paHy KpeTama, 0JHOCHO U3MeHY KOjOoM je ocllopeHa Hape/0a CTaB/beHa
BaH cHare. Ha Taj HayWH je 3aKOHO/aBHa BJIACT U Yy OBOM CJIy4ajy, Makap Io-
CpeZiHO, OCTBapuJ/ia HaKHA/JJHy KOHTPOJY PECTPUKTUBHUX Mepa, ajlu Tpeba
MMaTH y BUAY Ja OClopeHa Hape/6a HUje [10 HACJOBY CIIOMEHyTa.

[Ipen YcraBHuM cygom PenyGiuke Cpricke mojaBusia ce CIMYHA Aujie-
Ma (caMo ca ApyraydjuM HUCXOZ0M), TO jecT jAa Jiv je Penmy6anyku mrab 3a
BaHpeJHe CHTYyaliMje 6M0 oBJjallNeH JJa OrpaHUYU KpeTamwe y 3apakeHOM
Y YTPOXKEHOM TOAPYYjy, UMajyhu y BUJy yCTaBHY ofpenby Ja ce ,caMo 3a-
KOHOM MOTY YBECTH OrpaHMuera KpeTamwa, YKOJIHUKO je To, U3Mebhy ocTa-
JIOT, HEOMIXOAHO Pajy 3alTUTe 6e36eJHOCTH U 3ApaB/ba Jbyau“8* Ipema
CXBaTakby YCTABHOI' CYAa, ,OCIOPEHU 3aK/by4lld HUCY JJOHECEHU C IUJbeM
M3BpllIaBaka 3aK0HA, Beh je lHMMa U3BpILEHO HelocpeJHO ypehuBame of-
HOCa... KOjU MpeJCTaB/bajy 3aKOHCKY MaTepujy“® 3aTo je cyx yTBpauo ja
npeJMeTHHU 3aK/by4llM HACY OMJIM Y CKJIAJy ca YCTaBOM 3a BpeMe HbUX0BOT
Ba)kera. HaxkasocT, HakoH yTBphUBawa THX pas3Jiora HEYyCTAaBHOCTH, OJJHO-
CHO He3aKOHUTOCTH, CyZ, Ce HUje YNyCTHUO y pacnpaBy O JpyrdM HaBoJHUMa
MHHUIMjaTOpa, KAao IITO je o6jaB/bUBalbe 3aK/bydaKa PenmyOyMyKor mraba y
Cnyxx6eHoM racHUKy Peny6ivke CpIcKe, U HA Taj HAYMH je MPOMYCTHO Ja
ce no3abaBH joll jeflIHUM CeTMEHTOM IIpaBHe CUTYPHOCTH, a TO je obaBe3a
obaBelITema rpahaHa o BUXOBUM 06aBe3aMa, HAPOUUTO Y BaHPEJHUM MpH-
JINKaMa.

3.2.5. Pesumupare v 3ak/bydum

HesaBucHO oA McxoZa MOCTyNaka, OAHOCHO HauMHA OJJ1yYyHBama yCTaB-
HUX CyZ,0Ba O MPaBHOj KBaJuduKanyju koBruaa 19 kao passiora 3a ysohemwe
NoceGHUX peXHUMa, MOXe Ce 3aK/bYYHUTH Ja Cy ce 3eMJsbe (a M HalMOHaJI-
HU YCTaBHU CYA0BU) y pPerdoHy Mame-BHUlle carjacuje /a je TO pejaTUB-
HO BeJIMKa ONACHOCT KOja ONpaBJaBa pa3/IMUUTO MOCTYINAame ¥ OJHOCY Ha
yo6H1UajeHo - YaK U Ka/J| HUje YBeleHO BaHPEJHO CTatbe Y KOHKPETHOj 3eMJbH.
Takobe, CTMYHYU aCIIEKTH CY Y3€TH Y 063UP CKOPO Y CBAKOj ApKaBU MPUIUKOM

83 3akou o noTBphuBamy ypesata koje je Bnaga y3 cynornuc [IpescefHuka peny-
6JIMKe ZI0OHEsIa 32 BpeMe BaHPEeIHOT cTawa, CayxcoeHu eaacHuk PC 62 /2020.

84 ycraBuu cys Peny6.uke Cprcke, U-40/20, 29. 4. 2021.
85 Ibid.
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yCIIOCTaB/balba BaHPEJHE YIpaB/bayKe CTPYKTYpPE 32 PYKOBake KOHCTAHT-
HO IIPOMEeHJ/bUBOM CHUTYalujoM 360r koBuja 19. Kako o6pasioxeme npej-
Jlora peJjieBaHTHe ofpeznbe OcHOBHOr 3akoHa Mabapcke riacH, ,HakOH
nporJalliela NOCEOHOT MPABHOT peXUMa, MOTPeOHO je 06e36eaUTH 6p30,
ONepaTUBHO U OATOBOPHO OAJIYYMBame KaKo y MOJUTUYKOM, TAaKO Y NpaB-
HOM CMHCJIy, Ha Koje ce Byiaza mokasyje jeAMHO CIOCOOGHUM y TPABHOM I10-
peTky Mabapcke“®® Taj mpuctyn je y cknany ca konuenuujom Kapaa lllMura
u bopha ArambeHa (Giorgio Agamben) koju TBpJe Ja je HajBepoBaTHHje
»M3BPILIHA BJAaCT Haj060O/bM M MOX/A jelIMHU UHCTUTYLIMOHAJIHU aKTep KOju
MOXKe Jla yIpaB/ba XUTHUM CUTyalldjama 6e36eqHocHOT KapakTepa“ (Diaz
Crego, Kotanidis 2020, 4). Octajie Ap:kaBe y UCTPAKUBAKY [JOLLIE CY A0
CJIMYHOT 3aKJby4Ka.

C apyre cTpaHe, He cMeMo 3a60paBUTH [a ,yCcTaBHa ypehema Koja Je-
bUHUIIY NOJIMTUYKH MOPeJiaK Ap)KaBe 3a BpeMe HOPMaJIHOCTH BaXke W 3a
BpeMe BaHPEJHOT CTama. .. HOpMe BaHPEJHOT CTaka Ce U Ja/be PYKOBOJE
NPUHIUIIMMA JleMOKpaTHje U BJafaBuHe npaea“ (Zwitter 2012, 101). 3aTo je
M3y3eTHO BaXKHO Jia nocTynajyhu opranu umajy opJaiihiere 3a feporanujy
JbY/ICKMX MpaBa HeMoCPeJHO Ha OCHOBY yCTaBa W [Jla Ce aHa/U3a PECTPUK-
THUBHUX Mepa KOojy Bplile YCTaBHU CY[0BU [0Beje ,y Be3y ca MexaHU3MHMa
3alITUTE KOjUMa Ce YCIOCTaB/ba KOHTPOJIA HAJl TAKBUM [I€JIOBalbeM Opra-

Ha U3BpLIHe BJsacTu“%’

, OCUM HCIHMTHBamba 3aKOHHUTOCTH, CPAa3MEPHOCTH,
HY>KHOCTH, OJJHOCHO JIETUTUMHOCTH CBAaKOT Mellara W3BpLIHE BJIACTH Y
Bplieme JbYACKUX IpaBa. Taj KOHIENT oArosapa T3B. MeJHCOHOBOM IpH-
CTYIly IpeMa BaHpeJHOM CTay, KOjU Kake /1a ce CUCTeM KOYHHIIA U paBHO-
TeXe Mopa CayyBaTH YaK U Yy eKCTPEMHUM OKOJIHOCTHMA, OJHOCHO Ja ce
aKTU W3BpLIHE BJACTH YBEK MOPAjy NMOABPTHYTH CY[CKOj MPOBEPH U KOH-
Tposi 3akoHogaBua (Diaz, Kotanidis 2020, 5). Taj mozgen ,He 3axTeBa o[
CyZloBa /la NMOHMILITABAjy aKTe BaHPeJHEe yNnpaB/badKe CTPYKType WIH JAa
Ce aHTaXyjy CyACKOM aKTHBH3MOM, Beh Jla ocTaB/bajy ycTaBHE CTaHJApAe
npeMa kojuma he ce Tu aktH ouewuBatru” (Miljojkovi¢ 2021, 142). YcraBHU
cyn, XpBaTcke, Ha MpUMep, HUje yCIleo Jia UCIYyHHU CTaHJapAe TOT MoJeJa
(Miljojkovi¢ 2021, 142) u npaTHo je BUllle 3aCTyIJbeHY, IaKO KOHTPOBEpP3-
Hy Teopujy Kapsia lllMuTa o ToMe ma cy BaHpejHa oBjaithema cyBepeHa
HeorpaHW4YeHa W HEBe3aHa jep jeIUHO OH MOXe JeJI0BAaTH W3BaH NpaBHE
HopmasiHocTH (Diaz, Kotanidis 2020, 4). TakaB npuTyn ce MOXXe TPUMETHUTH

86 Az Alaptorvényhez és annak moédositasaihoz indokoldsok, Indokoldsok tara,
Magyar Kézlony 2020/161.

87 ycraBuu cyz bocHe u XepuerosuHe, All-3683/20, 22. 12. 2020, Tay. 69.
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u y Mabapckoj u Cp6wuju, fok cy ce YcraBuu cyn buX u YcraBuu cyp PC
KPUTHYHUje ONXOAUIU [IpeMa 3aKOHOZaBHUM pelllelbuMa y Be3U ca 60p6oM
MpOTHB KoBHAa 19.

[eHepasiHO IyleflaHO, YCTaBHU CYy[OBU Y PErvOHy HUCY NpeBHUILIe WHCH-
CTUpa/Id Ha CTPUKTHOj UCIyHEHOCTU NMPOLEeAYypPa/HUX 3aXTeBa BJajlaBUHe
IpaBa y CMUCJIy [IpaBHe CUTYPHOCTHU — Jia JIM je HaJlJIeXKHOCT OpraHa Koju
je cTekao opjamheme 3a JOHOLIEHE PECTPUKTHBHUX Mepa yCIOCTaB/beHA
TAa4YHO Ha yCTAaBOM MNpeABUDEH HA4YMH, Ja JIK MOCTOjU AWpPEKTHA MapJa-
MEeHTapHa KOHTpOJa [JleJIoBalba THX OpraHa U Ja JIM Cy 3aKoHozaBar, u/
WJIK BJlaJla IPEKPIIXUJIA I'paHULE CBOjI/IX oBJialihema U3 yCTaBa NNpUJIUKOM
perynucama NojeJUHUX ejieMeHaTa BaHpeJHe ylnpaB/bayKe CTPYKType -
Hero Cy BHUILe HarJlaCUJIM BaXXHOCT MaTepHjajiHe CTpaHe BJaJlaBUHe NpaBa
(reHy mKpy caipajHy NMepCIeKTUBY).

4. KOHKJ1Y3HJA

[IpunvkoM ocropaBama akaTa JOHETHX ,3a BpeMe KOoBHJA“ WMJIU 360T
KoBUZa 19 WHMIMjaTOpU HOpPMAaTHBHE KOHTpOJIe DPYKOBOAMJU Cy Ce
Hajpa3/IMYMTHjUM pa3/io3uMa: HelloCTojalbe IPaBHOT OCHOBA 32 Jieporarujy
JBY[ICKUX TpaBa U JOHOLIEeHhe PeCTPUKTUBHUX Mepa, 03UBalbe Ha Iorpe-
IIaH OPaBHU OCHOB NPUJIMKOM OJCTYIAama 0f JbYACKHX NpaBa, OJHOCHO
perysucama BaHpPeJHUX YNpaB/bayKUX CTPYKTYpa, LITO je NMOBE3aHO U ca
CIIOPHOM KBaJUOUKALMjOM NaHJAEeMHUje, TO jeCT eNuAeMUje Kao MoBoja 3a
yBohere BaHpeJHOT CTalba, HeHA/IJIEXKHOCT 3a JOHOIIEHhEe PECTPUKTHUBHUX
Mepa, HeJJOCTaTaK KOHTPOJIe THUX Mepa OJf 3aKOHOAABHE BJIACTH, JedeKTH
y CaMOM KBaJIUTETy aKaTa, Kao LITO Cy HEpa3yMJbUBOCT, HEO6jaB/bUBabE
UT/.; Kao Ja UHUIMjaTOPH ,KOjU caryie[jaBajy CUTYal|jy UCK/bYUUBO ca $op-
MaJIHOT CTAaHOBHUIITA" 3alpaBo He yBUDajy Ja ce Ap)KaBa HaJla3u ¥ KOJHUKO
TELIKOj CUTyaLUjH KaZja ce CyodyaBa ca IUpemheM [0 €aJja Hello3HaTe 3apas-
He 6oJsiectu.%®

[IpeBeIMKO MHCUCTHpPatbe Ha GOPMHU MOXKE MCIPA3HUTU CYLITHHY caMme
npaBHe HopMe® M mpoMoBUCaTH BJaJlaBUHY pasyMa U JOMUHALMjy palu-
OHAJIHOCTH HAJ| MO3UTUBHUM MPABOM M MPAaBHUM MHI/bEHEM, A TO je Cy-
BHIIle IIUPOK U HejacaH Wb Ja 6u My ce Texuso (Chiassoni 2021, 787).
C apyre cTpaHe, mpeMa GpopMaJHOM CXBaTakby BJaJlaBUHE MpaBa, MpaBUJIa

88 Ibid,

89 H3pBojeno carnacHo Mullbewe JoBana hupuha, cynuje YeraBuor cyna Cp6uje,
YcraBHu cyp Cp6uje, [Yo0-45/2020, 28. 10. 2020, Cayxc6eru enacHuk PC 126/2020.
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o KojuMa ce OOGJIMKYje JPXKaBHO JesIOBakbe, HAPOYUTO IMOZesa BJACTH,
YKJ/bY4yjyhH U ,HHCTPYMEHTa/IHa OTpaHHUYeHha MoHAalllakha APXKaBHe BJIACTH"
(Lauc 2015, 51), nmoajegnako cy 6uTHa. Mako je ,eBoJiyldja ycTaBHe MpakK-
ce ZioBeJsia 0 3HATHe ToJIepaHIikje CUTHUX rpellaka” y Ha4YuHY JOHOIIEHa
nponuca (MujanoBuh 1963, 217) ToTaJHUM OZAGANMBAKEM MPOLEAYPAJHE
nepcrneKTHBE BJaJlaBMHE MpaBa Kao ,Mame GUTHE', UTHOPHUILY ce BUIIEeBe-
KOBHe TEKOBUHE caMor MpaBHOT pas3Boja. To camo moTBphyje motTpeby maa
ce nmpoHahe oxaroeapajyha paBHoTexa uaMehy dopme u caapkuHe, MITO je
y CYLUITHHU OCHOBHM 33JlaTaK YCTaBHUX Cy/Zi0OBa y 4YyBalby U OJ[prKaBaiby
yCTaBHOT MOpeTKa.

AHanu3oM peJjieBaHTHHUX YCTAaBHOCY/[CKHX NpeJIMeTa, He3aBUCHO OJ pas-
JIMYUTHUX HOPMAaTHBHHUX pelllelba NPUMEH/bUBUX y DPErvoHy, NoTBpheHO
je ma cy ce, y HeAoCTaTKy ojroBapajyhux, jacHUX yCTaBHHUX H/WJIM 3a-
KOHCKHUX JlepUHUIIMja U peryJaThBa y CBAKoj JpXKaBU Koja je o6yxBaheHa
HUCTpPaXKMBameM, YCTaBHU CyZJOBA KaO MHCTUTYLMOHAJ/IHe TapaHlyje BJaja-
BUHe NpaBa HalllJIM ¥ TELIKOj cuTyaluju. C jeiHe CTpaHe, MOpaJH Cy /ia ase
Jia 6e3 uckopuinhaBamwa IHUPOKOT N0J/ba OLleHe ,caMH He JJOHOCce apOuTpap-
He OJlJIyKe, /la He CTBApajy caMo CBOja BpeJJHOCHA MepUJa, Aa He OJJIydyjy
aKTUBUCTUYKO WJU Ja He Tpaxke popMasHe pasJiore y LU/bY Ja U30erHy
JlOHOIlIere MepuTopHe oyke” (Korpic, Horvat 2018, 84). C gpyre cTpaHe,
0/ IbUX Ce OYEeKHBaJIO Ja Hahy Makap HauyeJslHa pellela 3a HajypreHTHHja
NHTama Koja Cy ce MocTaBU/Ia NOBOAOM KoBUa 19 na 6u ce usberau 6yayhu
YCTaBHOCY/,CKH CIOPOBU 360T eBeHTyaJ/IHe [10jaBe HOBUX 00JIeCTH.

YcTaBHU Cy[J0OBH ¥ PETHOHY I'eHepaIHO Cy OUpasU JMHUjY Mamer oTIopa
Y YMeCTO Jia cayyBajy OCHOBe CMCTeMa KOYHHIA U 6ajlaHca 3a BpeMe jefiHe
eKCTpeMHe CUTyallyje KaKBa je 6uJa aHJeMuja KOBU/Ja 19, npUXBaTUIH CY
caMOMapruoHa/IM30Bambe NapjaMeHTa U CKOPO HEOTPAaHUYEHO NPOLIMPee
oBJlaltherwa M3BpLIHe BJIACTH Y LIMPEM CMUCY (IIOYEBIIH Of Baaje NMPeKo
opraHa Ap:xaBe yIpaBe [0 TOBpeMeHUX PaJHUX TeJla, Ha NpuMep, KpU3HUX
mTaboBa) NPUJINKOM OAJYYMBama O PEeCTPUKTUBHUM MepaMa. UuTajyhu
06pasJioKema YCTaBHOCYACKUX OJAJIYKAa MOXXE€MO 3aKJ/bYYUTH Jia Cy CY[0BU
NpeTeXHOo Jai NpeJHOCT MaTepHjaJHUM aclleKTUMa BJaJlaBUHe IIpaBa, TO
jecT BJAJ@aBUHU CTaHJap/ia YMecTO npasu.d, CUCTEMCKOM 3aK/bydUBamy
YMeCTO [O0CJIOBHOT 3Hauyeka, apryMeHTalluju YMeCcTo HelocpejHe NpHUMe-
He NMpaBuJia U MYKOTPIIHUM TyMadyemHUMa YMeCTO ex ante jacHohe (Waldron
2011, 21). Takobhe, ucKpUCTATM30BAIHU CYy CE HEKU HEe Make BXXKHU popMaii-
HU 3aXTeBU Kao IITO CY jacaH MOBOJ 3a OZCTyIName 0of ,HOpMaJIHOT Npas-
HOT' PEeXHMMa, yCTaBHA pery/jaTHBa HaJJIeXXHOCTH BaHpeJHE yIpaB/bayKe
CTPYKTYpe, 3aJp:KaBambe HelocpeJHe KOHTPOJIe 3aKOHOJaBHe BJIACTHU HaZ,
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JleJIOBalbeM BaHPEJHUX CTPYKTypa WM3BpIIHE BJIACTH. PerynucameM THX
nuTama U3berau 61 ce NOTEHIMja/THU YCTAaBHOCYACKU CIIOPOBU WJIM 6U ce
6ap oslaKLIalo paj CyAHja IPUJIMKOM OJJIyYMBama y 6yayhHOCTH.
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Summary

The paper presents the similarities and differences in the argumentation
of the constitutional courts of the Republic of Serbia, the Republic of Croatia,
Bosnia and Herzegovina, and Hungary when deciding on procedural /formal
aspects of human rights derogation and other (restrictive) measures adopted
due to COVID-19, such as the competence of bodies ordering restrictive
measures, character/quality of their acts, control by the legislature and/or
the executive. The commonality is that, despite the courts not neglecting the
need for restrictive measures and the general interest in preserving public
health, they treated the importance of formal requirements of the rule of
law differently in pandemic conditions. The aim of this paper is to identify
relevant common criteria and tests for assessing the constitutionality of
these measures, in order to increase legal certainty in similar situations in
the future, caused by new epidemics.
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Bykamun CTAHOJJIOBU'R, MacTep”

CJIY)XXBEHOCT YINOTPEBE (USUS) Y PUMCKOM U
CPIICKOM lPABY

IIpaso ynompebe je nuuHa cayxcb6eHocm, Koja mumyaapa npasa osaauithyje
da cmeap Kopucmu y 2paHuyama ceojux nompeba. CxodHo kaacuguxkayuju
Hacmazaoj y pumckom npasy, ybpaja ce y servitutes personarum, 3ajedHo
ca npagom nuaodoyxicusarsa, becn1amHoz cmaHosara U Kopuuwherwa pada
mybez poba uau xcusomurbe. Yobau4eH y NOCMKAACUYHOM PUMCKOM Npa-
8Y, Y3 He3HAMHe U3MeHe, UHCmumym je npey3e/0 CPncko cpedr08eK08HO, d
cpeduHom XIX eexka u ModepHo npago doHowerem I'pahaHckoe 3akOHUKA 3a
Kreasxceecmeo Cpncko. Cepsumym no3uaje u nosumusHo npaso Peny6iauke
Cpbuje. Ynpkoc mome, dusieme Koje ce mu4y obuma epuwera npasda - da au
y3yap cmuve hpaso Ha naodoee u 0d Ju je 841acmaH hpago ycmynumu opy-
20M, 3a0asaJje cy 2/1a8000/be U PUMCKUM jypucnpydeHmuma u 0aHawrUM
npasHuyuma. Ha mo da ykaxcemo Ha npob6aemamuKy uHcmumyma u noHyou-
MO npazmamuyHa peulerba, Hageo Hac je 0dzoeop lIpuspedHoz aneaayuoHoz
cyda Ha numaree HuxcecmeneHux cydoeda 0 NOMeHymMuM KOHMposep3ama.

Y pady cy npumerseHu je3uuko, cucmemcko u UCMOPUjCKO mymauerbe U
ucmopujcku Memoo.

KibyuHe peun: Pumcko npasgo. — I'pahaHcku 3akoHuk Aycmpuje (ABGB). -
I'pahaHcku 3akoHuk 3a Kreaxceecmeo Cpncko (CI3). - Jluu-
He cayxcbeHocmu. — I[Ipaso ynompebe (usus).

Capagnuk y HacraBy, [IpaBHu ¢dakynteT YHUBep3uTeTa y Beorpagy, Cp6uja,
vukasin.stanojlovic@ius.bg.ac.rs.
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1.YBOA

Ynorpe6a (usus) je ctBapHO nmpaBo Kopulnhemwa Tyhe cTBapu, 4yuju TH-
Tynap (usuarius) Moxe ynotTpe6/baBaTH CTBAp y rpaHUIlaMa CBOjUX MOTpe-
6a (IlpasHa enyuksaoneduja 2 1985, 1773; Mousourakis 2012, 170). [Ipema
MaprinjaHoBoj kiaacudukanuju cayxkéeroctd (D.8.1.1;! moreHnujasHe He-
nocaennoctu CraHojimoBuh 2021, 22-23), cnaja y servitutes personarum,
KOje Cy ce y pUMCKOM MpaBy KOHCTUTYyHCAJIe JIETaTOM, MOKJI0OHOM (donatio),
y MOCTYNKY in iure cessio (G. Inst. 2.30; Buau KatanueBuh 2017, 39-43) unu
nyteM deductio servitutis (G. Inst. 2.33). [lopen npaBa ynotpe6e (usus), y
JINYHE CJYKOEHOCTH Cy Y jyCTUHHjaHOBOM NpPaBy yOPOjaHU IJIO0YKUBAHE
(ususfructus), npaBo cTaHoBama (habitatio) v npaBo kopulthewa pasa Tyher
po6a wiu XuBoTHULe (operae servorum vel animalium). BpeMe HBHUX0BOT Ha-
CTaHKa ce He MOXe ca CUTypHoIhy ojpeIuTH, a Mehy poMaHUCTHMa BJajia
YBpPEXeHO MUII/bEHE N0 KOME CY NPaBO yNoTpebe U MPaBo MJIO0YKHUBaHba
HacTasu y nepuoay nosHe penyo6sauke (Du Plessis 2020, 169). Yo6auueH
y MOCTKJIACHYHOM PUMCKOM IpaBy, KOHUENT Servitutes personarum, y3 He-
3HaTHe W3MeHe, pey3eJu Cy OPOjHU NMPaBHU CUCTEMH, HACTAIU Ha pylle-
BUHaMa pUMCKe UMIIepHje, Te€ TAKO U CPIICKO CPeJHhOBEKOBHO U MOJEPHO
npago.

2. USUSY CPINCKOM MPABY

JIudHe Cay»KGEHOCTHU Cy Jioclesie Y CPICKO CpeJiltbOBEKOBHO MpaBO IIO-
Cpe/JiCTBOM BM3aHTHjCKHUX IPABHUX? M KAHOHCKUX u3Bopa (HoBakosuh 1986,
250-257; CosoBjeB 1928, 58-68). YTHIlaj BH3aHTUjCKO-PUMCKOT IpaBa

L Marcianus libro tertio regularum: Servitutes aut personarum sunt, ut usus et

usus fructus, aut rerum, ut servitutes rusticorum praediorum et urbanorum. https://
droitromain.univ-grenoble-alpes.fr/, nocnenwu npuctyn 2. jya 2022.

2 Jycrunujanos Corpus Iuris Civilis 61o je Baxehu ussop mpasa y BusanTuju

o poJiacka Ha npecro JlaBa UcaBpujaHua (685-741), ocHuBaua HcaBpujaHcke
nnu Cupujcke auHactuje. Unak, oH je HacTtaBuo Ja Gyae mocpeAaH U3BOp Ipa-
Ba y KaCHUjUM CBETOBHHM U LPKBEHUM 360pHHUIMMA. Y JIOMEHY CBETOBHOI Ipa-
Ba ciefuiu cy My: Exisora (ékAoyr]) u3 739. roguHe M TpU He3BaHHWYHA NpH-
py4yHUKa mpaBa - BojHu 3akonuk (Nomos Stratiotikos), [lomopcku (Poxcku)
3akoHUK (Nomos (Rhodion) Nautikos) u 3eM/bOpafiHUYKH 3aKOHUK (Lex Rustica
ninn Nomos Georgikos); Ilpoxupon (Prokcheiros nomos) u3 879. rogune; Enanaro-
ra (émavaywyn) us 886. rogune u Bacunuke (Vasilike) u3 892. roguse. [locne Ba-
CWJIMKA HUje U3JaT HHUjeJlaH HOBU 3aKOHUK Beh caMO HU3 CaXKeTHUX U3BOJA KOjU
nouuwy Epitome Legum unu Ecloga Legum w3 920. rofrHe, a 3aBpluaBajy ce Xek-
cabubamonom v ,llecrokmwmkjem” (Hexabiblos) n3 1345. rogune. HajsHavajHuje
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y HeMawuhkoj Cp6uju mupuo ce nytem 3akoHonpasusa Ceetor Cage,® anu
U T3B. JyCTUHHWjaHOBOT 3akoHa* u ckpahene CunTarMe Matuje Biacrapa,
KOju cy yobudajeHo mpatuid [lymaHoB 3akoHuk (CosiojeB 1928, 49-50,
53-58). Tu 360pHMIIM caJipKe MTpaBUJIA Koja ce TUYY Servitutes praediorum
urbanorum,” OOk Sservitutes praediorum rusticorum® W JMYHE CAYXO6eHO-
cti’ - MpaBo ynoTpe6e U MpaBo MJIOJ0YKUBaha, IOMUIbY BJIaCTEJUHCKE U
BJajapcke noBesbe. Ca IMUHUM COyKOEHOCTUMA cycpeheMo ce yrJlaBHOM Y
JlapOBHUM IOBe/baMa MaHAaCTUpPUMa U LipKBaMa — y CBeToapxaHhes0BCKoOj
noBesbUu U3 1348. roauHe BiacTesnH Hukosa YTosmuuh v mwerosa Majka
NpUJIAKy MaHACTUPY CB. ApxaHhesa 6alITHHCKO ceso Jby6oueBo, of, ycio-
BOM Ja ra ,Jp:e“ JJOK Cy >XKUBH Kao cBaky GamTtuHy (CosoBjeB 1928, 115
¢H. 5), a kpasb Ctedan /lymaH nokjawma MaHACTUPY XUIaHZAp LpPKBY Hu-
KoJie Mpadkor ca ’heHUM 3eMJ/baMa U yjeJHO yCTaHOBJ/bAaBA MPaABO ,y?KUTKA"

KOMIIWJIalMje LpKBeHor npaBa 6uie cy: CuHtarma (Syntagma) viau ®otujeB Ho-
MOKaHOH K3 883. ronuHe; BascamonoB Exegesis canonum u3 1175. rogune u CuH-
Tarma (Syntagma canonum) Matuje Bnacrapa u3 1335. rogune (Pancuman 2020,
62-64).

3 3akoHomnpaBusio CBetor CaBe, HomokaHoH uau Kpmuwuja usz 1219. roauHe, y

Hajeehoj Mepu je npeBog PoTujeBor HoMokaHOHa, KOMe Cy NpUA0AATe HOPMe U3
JyctunujanoBux HoBesa (Novellae), HoBene Anekcuja KomHuHa, 360pHUK JoBaHa
Cxonacrtuka (Collectio tripartita), MojcujeB 3akoH u [IpoXHUpOH - y CpefitbOBEKOBHO]
Cp6uju nosHat 4 Kao ,3akoH rpajcku”. [lpoxupon y XXXVIII rnaBy, Koja HocH Ha-
3uB llepl kawvotoui@dv (De novis operibus), TOBOpH O pa3/IMYUTHM BpcTama CJy-
*6eHOCTH, a IpaBUJIa Cy IOMelllaHa ca IOJIMIMjCKUM NIPONUCHMA O 3U/aHy HOBUX
3rpaga. Ox 64 oxpende, koauko ux cagpxku XXXVII rnaa Ilpoxupona, Matuja
Bnacrap je y cBojy CuHTarMy yBpcTuo camo 18 u HauMHUO KpaTKy 1aBy K-3 noj
UCTHUM HacJoBoM - [lepi kawvotouidy. Pesaktopu ckpaheHe CHHTarMe cy rjaBy
0 CJayKO0eHOCTHMMaA 3aJpXKajii y LeJUHU 6e3 MkakBux u3MeHa (CosioBjeB 1926,
127-129; CrojanoBuh 2014, 27; CtankoBuh, Baagetuh 2018, 390; llapkuh 2013,
1007).

4 Tsp. JycTMHMjaHOB 3aKOH Npe/CcTaB/ba CPIICKY KOMIMWJIALMjy NPaBHUX IPaBU-

Ja npeysetux u3 [lpoxupoHa, Exsiore u 3emsbopaJHUYKOr 3akoHa (CTaHkoBuh,
Bnagetnh 2018, 390).

5 Jesma 3rpaja He MOXe APYroj 3aK/IaMmaTH BUAMK Ha MOpE — Servitus prospectus

(CC. K-2 § 4, ex Proch. 38.5); 3a6pameHo je mymraTyd UM U3 OlJaKa Ha CyCeJHY
3rpagy (CC. K-2 § 12, ex Proch. 38.18); 3a6pameHo je 6anamwe cMeha oko cycegHor
3uga - servitus sterquilini (CC. K-2 § 14, ex Proc. 38.22); 3a6parmbeHO je 3aTBOPUTH
cycenoB npo3op 3uaameM HoBor o6jekta (CC. K-2 § 2, ex Proch. 38.4) (CosioBjeB
1928, 128 ¢H. 4, 6-8).

6 [lpuspencka Ttanuja (XIV Bek) momume servitus itineris ac viae, a Ckomncka

noBesba (1300) aquaeductus (ConosjeB 1928, 128-129; Tapanoscku 1996, 638).

7 HpBI/I TparoBH JIMYHHUX C}'Iy)l(6eHOCTl/l NIOMHUBY Ce y NOBe/bH Kpasba MI/IJ'IyTI/IHa

MaHacTtupy bamcka, usgartoj usmehy 1313. u 1318. roauHe, 1 T4y ce NpaBa y/o-
BUYKOT Y>KUTKA. Y /lylIaHOBOM 3aKOHUKY IIOMUIbY Ce JIMYHE CIy»KOeHOCTH Ha JiBa
MecTa: y CJy4ajy MpOHHje U y C/ydajy mpaBa yKUBama MeHUHor mupasa (Jlasuh
2000, 34).
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crapuy HMoany (TapaHoBcku 1996, 635). IlocToje u ABa cayyBaHa mpaBHA
CTIOMEHHUKa y KOjuMa ce MPaBO HUje KOHCTHUTYHCAJIO YTOBOPOM O NMOKJIOHY.
Kpasbs MunyTuH je BaactenuHku PajociaBy, MeslIMHOj KeHH, TOKJIOHUO
MaHactup CBertor leopruja u cesio YAuMTHIUTA, a Taj Aap Cy NOTBPAUIHU
kpabeBU CTedaH Jleyancku u /[ymaH. Mebytum, kpam /[lywas je, y mno-
CTYNKy CBOjeBPCHe eKcIpolpujanuje (MJIM peBOKalyje NOKJOHA), OAJY-
4yuo Ja PagociaBuHO MMake NMOKJOHU XWJaHJapy, a BJAacTeJUHKU OCTaBU
npaBo mojoyxuBamwa (TapaHoBcku 1996, 634). Ocum Tora, yroBopoMm o
Kynomnpogaju of 19. janyapa 1438. roauHe, kojum PamocsiaBa Mupkosuh
npofaje cBojy kyhy y Tpemuu maHactupy Csetor I[laBja, mpejBubeHo je
paBo JJO’)KUBOTHOT Kopuinhema jegHe cobe 3a PajocnaBy u mweHy cecTpy
(Ilapkuh 2013, 1010).

Jpyry, 3HauyajHUjU Tajlac poMaHHU3alldje MpaBa 3albycHyo je Cpoujy
JloHolleweM [pahaHckoz 3akoHuka 3a Kradxcescmeo Cpncko 25. mMapTta
1844. rogune (Cr3). 3akoHUK 3aJp:KaBa OCHOBHY IIOJleJly Ha cTBapHe (§
332) u snune (§ 333) cayxk6eHOCTH, y3 MOTYhHOCT OACTyNawa OJf Te OIll-
Tpe nogese (§ 339) (Kuexuh [lonosuh 1996, 75-76). Cnepehu ayctpujcku
y3op, TBopal, CI'3 Jopan Xapuh mpomnucao je mpaBuja Kojuma ce ypebyjy
npaBo mwiogoyxuBama (§§ 374-383), ynorpebe (§§ 372, 373) u 6ecryiaTHOT
craHoBama (§§ 384, 385). ’KuBkoBuh nuie fa je npaBo ynotpebe ypeheHo
Kao JIeMHUHYTHUB IJIO0Y>KUBama, a fa ce y CI'3 06um oBsiauthema orpaHuya-
Ba noTpebama MMaola Koje IOCTOje Y TPEHYTKY HacTaHKa npasa. Jloaaje fa
KOPUCTHU KOje He MpUINA/ajy UMaolly IpaBa ynoTpebe MpUNajajy BJAaCHUKY
CTBapH Te Jia y MorJiely IPpeHOCUBOCTH yIoTpebe, HaKo ce YUHU /1A OHA HUje
HCKJbyueHa ofpenbama CI'3, mocToju HaveslaH CTaB Jja je MPaBO HEMpEHO-
CHBO U [Ia je yCTyIame Bplliema npaBa 610 3abpaweHo (JKuBkosuh 2014,
181-194).

CBe J10 cTynamwa Ha CHary 3akoHa O HeBa>XHOCTH NpPaBHUX NpoIuca J0-
HeTHX I1pe 6. anpuia 1941. roguHe v 3a BpeMe HellpujaTe/bCKe oKynanujed,
CI'3 je 6uo Baxxeha kogudukanuja rpahanckor npasa y Cp6uju. MaTepuja
CTBapHOT MpaBa HHje OuUIa 3aKOHCKM ypeheHa y mocsepaTHOM mepuo-
Ay o 1946. no 1980. rogvHe, Kaja je JOHET caBe3HW 3aKOH O OCHOBaMa
CBOjUHCKONpaBHUX ofHoca.” Mako ce Ha MpBY MOIJIE] MOXKE YHHUTH Ja
je MaTepuja CTBApHOTr IpaBa KOHAYHO HOPMHUPAHA, y O6JIACTH JIMYHHUX

8 3aKoH 0 HEBAXHOCTH MpaBHUX NPONUCca JOHETUX INpe 6. anpuia 1941. roguHe

Y 32 BpeMe HellpujaTe/bCKe OKymnauuje — 3aKOH 0 HeBa)XKHOCTH NPaBHUX MPOIKCa,
Ca. aucm ®HP] 86 op, 25. okTo6pa 1946, 105 o 27. nenem6pa 1946, 96 oz 12. HoBeM-
6pa 1947 - o6aBe3HO TyMadyemwe. 3aKOHY je nmpeTxoguia Oxsnyka ABHOJ-a 6p. 132 of
3. ebpyapa 1945. (P KuskoBuh 2014, 182 ¢H. 2).

9 3aKoH 0 OCHOBaMa CBOjUHCKOIpaBHUX oiHOca — 30CIIO, Ca. aucm CPPJ 6/80 u

36/90, Ca. aucm CP] 29/96 u Ca. enacHuk PC 115/2005 - gp. 3aKoH.
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Cyx6EHOCTH CUTyalija ce caMo 3aKOMILIMKoBaJa. Haume, y wiany 601 30-
CIIO HabpojaHe cy JIMYHe CAYKOEHOCTH, ajlk je NPONyLITEHO Aa Oyay 6Jiu-
e ypebeHe U To je ocTaB/beHO 3aKOHO/IABCTBMMA penyOJ/IMKa U MOKpajuHa
COPJ. HenocTojarwe mpaBHUX HOPMH KojuMa GU ce Ta MaTepHja ypeania Ha
jeIMHCTBEH U LIEJIOBUT HA4YWH CTBapa CBOjeBPCTaH MpPaBHU BaKyyM npaheH
JIyTaleM CyZCKe NMpaKce U HeJJoyMuIiaMa OKO Tora Koje HopMe Tpeba npu-
MEHUTH.

Tako cy ce y HoBeMOpy 2019. rogune npej, Ope/bermeM 3a NpUBpesHe
criopoBe U Ofe/berweM 3a NpUBpPeHe NpecTyne [IpuBpeJHOT anesalOHOT
cyna y Beorpagy Hauuta nutama: ,Koja oesnawhersa uma mumyaap JAuvHe
cayxcbeHocmu ‘npasa ynompebe’? /la au ‘npaso ynompebe’ nodpazymesa
npaso mumyaapa oa camo HenocpedHo uckopuwhasa npedmem AU4HE CAYHC-
6eHocmu, o0HocHO da .U npaso ynompebe cadpicu osaauherse mumyaapa oa
npedmem Au4He cayxcbeHocmu u3zda y 3akyn dpyeoMm auyy 6e3 obasewmersa
/ cazaacHocmu eaacHuka npedmema audHe cayxcbeHocmu?‘ (IlpuBpesHu
anesnanuoHu cyn, OaroBopu Ha nutawa 20. 11. 2019, Paragraf Lex). On-
rosop!! Koju je Ha WUX JaT Ha ceJHUIAMa 06a ofle/bethba GUO je MOTHUB
Jla ce y pajly yKaxke Ha JujeMe Koje Halla Cy[cKa Ipakca MUMa, a Koje cy

10 Yz, 60 30CIO: LIIpaBo mI0L0yKMBamka, NpaBo ynoTpebde, MpaBO CTAHOBAaMA,
Kao W IpaBo CTBapHOr TepeTa ypehyjy ce 3akoHoM. Hako je 30CIIO cTymuo Ha
cHary 1. centem6pa 1980. roauHe, 10 JaHa oGjaB/bUBakba OBOT YaHKa HUje [0-
HeT noce6aH 3aKOH KOjU OWU ypeJHO MaTepHjy JHUUYHUX cayk6eHocTH. [lokyluaj
ypebemwa muHux cnyxx6eHocty y Peny6avnu Cp6uju yurmeH je HarpToM 3aKkoHu-
Ka 0 CBOjUHH M JIpyTUM CTBapHUM npaBuMa u3 2012. roguHe, KojuM je npeasuheHo
u ypebeno npaBo ynorpe6e ([leo VI, [maBa B, w1 391); 3akoHUK HHKaJa HUje
cTynuo Ha cHary. [lo3uTHBaH UCKOpak yuumbeH je HanproMm rpabhaHckor 3akoHHU-
ka Peny6sinke Cp6uje oz 29. maja 2015. rogune. [nasa IlI pyror ozesbka, Jpyror
fena Il Kmure Hocu HacoB ,JInuHa ciayx6eHocT ynoTpebe” u y i 2007-2013.
ca/ipK1 HOpMe KojuMa ce ypehyje To npaBo. OcTaje Aa ce BUU Aa Jiu he npezjioxe-
Hu Hanpt 6uTH ycBojeH kao Baxxeha koaudukanuja rpahanckor npasa Peny6uinke
Cpb6uje.

https://ius.bg.ac.rs/wp-content/uploads/2020/10/NACRT-ZAKONIKA-O-SVOJINI.
pdf, nocnenwu npucrtyn 2. jyn 2022; https://www.mpravde.gov.rs/files/NACRT pdf,
nocjaeAmwy npuctyn 2. jya 2022.

1 BehunHa ayTopa noJia3v o Tora aa ]'e CTBapame 1IpaBa HOpMaTUBHA AeJ/JIaTHOCT,

OJIHOCHO /1a je CTBapame MpaBa jeiHHO Moryhe JJOHOIIEeHEeM ONIITHX TPABHUX aKa-
Ta. 3a pa3/IMKy Of 3eMaJba CUCTeMa common law, KOJi Hac ce Cy[icKa mpakca He cMa-
Tpa U3BOPOM IIPaBa, TO jeCT OJJIyKe BpXOBHOT KacalMOHOT ¥ YCTaBHOT CyJa HeMajy
KapakTep npenejeHTa. OCUM CyACKHX OJJIyKa, CYA0BU Ha NOCEGHUM OMIITUM CeJ-
HHULaMa (CBUX OJie/berba UCTOT CyAa) WU 3aje JHUUKUM ceHUIaMa (Ba WK BHUlle
CyZ0oBa) MOTY 3ay3UMaTH HayesIHe CTAaBOBE UM NpaBHA MHUIbeHA. Y TOM CIy4ajy,
Mulll/betbe BpXOBHOT KacallMoHOT cyja uau [IpuBpejHOr aneslallMoOHOT Cy/ia jaB/ba
ce (de facto) xao onwTH akT Tor cyzja. Tpeba HamOMeHYTH Ja je yJora cyjoBa
3HayajHMja Kaja ce oApeheHOM NpecyjoM WM MHIUbEHEM IONyHaBa IpaBHA
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UJIEHTUYHE WM CJIMYHE OHMMA Koje Cy MUMaJld U PUMCKH jypucnpyaeHTH. To
cy: 1) Koja cy Ta4yHO oBJianIhea UMaolla NpaBa ynorpebe; 2) Aa Ju y3yap
¥MMa HCKJbYYMBO IpaBo Kopulihewa cTBapH, 6e3 npubupama miaonosa (uti
potest, frui non potest); 3) na /v ce Bpliee MpaBa ynoTpebe MOXKe YCTYU-
TH ApyroM auny? OcMM BUX NaXby NPUBJIAYU U IUTabe Aa Jd je Xaguh y
§ 372 notrnyHo TpaHcniaanTupao § 505 Allgemeines biirgerliches Gesetzbuch
(ABGB) wiu CI'3 cafpky U3BecHe pas3JIMKe ¥ OAHOCY Ha CBOj y30p?

3. OBJIALLURhEHA UMAOLIA NMPABA YINOTPEBE

3.1. MpaBo Ha nnofoBe — PUMCKH KOHLEeNT

YuTajyhu TekcToBe pMMCKHUX NpPaBHHUKA, CTUYe Ce ONUITH YTUCAK Aa je
npaBo ynoTpebe JIMYHA CAY»KOEHOCT Koja TUTyJapa npaBa obJjaluhyje Aa
CTBap KOpHUCTHU 6e3 youpamwa mionoBa (Watson 1968, 219). TakaB HauesaH
CTaB U3HOCH ['aj y KOMeHTapy NpeTOpOBOTr €UKTa, a/Iu U YJIIIHjaH CTOTUHAK
rofjMHa KacHuje:

D.7.8.1.1. Gaius libro septimo ad edictum provinciale:
Constituitur etiam nudus usus, id est sine fructu: qui et ipse isdem
modis constitui solet, quibus et usus fructus.'? [Moxe ce ycra-
HOBUTH T0JI0 IIPaBo ynoTpe6e, 6e3 npaBa Ha MJIOJOBe: OHO Ce
yIJIaBHOM YCTaHOBJ/bAaBa Ha UCTH HAUMH Kao U [JIOA0YKUBakbe. |

D.7.8.2. pr. Ulpianus libro 17 ad Sabinum: Cui usus relictus
est, uti potest, frui non potest.!> [Kome je ocTaB/beHO MpaBo
kopumihewa (HeKe CTBapH), MOXe Jla KOPUCTH, ajJid He U Jia
npubupa miogose (o Te ctBapu).]*

JaTta geduHuIMja He gaje MHoro uHdopmaliyja. UMaTu mpaBo Kopu-
mhema cTBapy, 6e3 npaBa y6upamwa IJIOAOBA MpeBULIE je IITypa Ofpej-
HUI]A KOja CTBapa JMJeMe, NpPeBacXOAHO IITa 3HA4YU ynompebsvasamu
CTBap U UITa ce MoApa3yMeBa Noj 3abpaHoM ybupama mjaojoBa. [Aunema,
KOja XUBU U JaHac, My4uJia je KJIacCUYHe PUMCKe PaBHUKe Te TaKo MPBU

npasHuHa. Mako ce TakBa ojJjlyKka (MUILberbe) He MOXe CMaTpaTH NpeLefeHTOM
y HalleM MPaBHOM CHCTeMY, H-eH 3Hauaj je BeJIMKH U Ha by he ce y BeJIMKOj Mepu
yrilefaTy HIDKU CYJJOBU Ka/ia pelllaBajy KoHKpeTaH cnop (Jlnauh 2000, 77-88).

12 https://droitromain.univ-grenoble-alpes.fr/, nocieamwy npuctyn 3. jya 2022.
13 Ibid.
14 [peBop [losnojau, Katanuesuh 2015, 89.
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nokyuiaj ogpeherma o6uma npasa (D.7.8.10.4)'° npoHaiasumMo Koz ABrycTo-
BOT caBpeMeHUKa JlabeoHa. OH pa3MaTpa CUTyalujy y Kojoj je aTo MpaBo
Kopultherka CeoCKOr MMama U Yy MPBU ILJIaH UCTHUYE JiBE 0COOMHE MpaBa:
1) fa ce He MoXxe IOUCTOBETUTH ca ILJIOJOYKUBambeM jep je 06UM Mpasa
YKU Te 2) HOpMHUpA /ejCTBO JIMYHe CIyKO0eHOoCTH erga omnes. OHO ce orJe-
Jla ¥ Yy CBOM ITIO3UTUBHOM acleKTy, la MMa HCKJ/bYYMBO IpaBo Kopulihemwa
CKJIAJMILTA 32 BUHO U Y/be, U Y HETaTUBHOM, Jla BJACHUKY MMama MOXe 3a-
6panHuTH npuctyn. [loMeHyTa JUCTUHKIM]jA, la HUje ped O MJIOLOYKUBamY,
3HayajHa je 3a npeJMeT 0BOT pajia, ajlv je U Jja/be HeJJ0BOJbHA Ja Cce NIoy3/a-
HO MOKe pehu ImTa TayHO NPUJIMKOM BpIlIeha MpaBa y3yap CMe, a LITa He.

Hapennu nokymaj 6smxer ogpehera o6uma npaea (D.7.8.12.1)1° vaBogu
YnnujaH koju y feny Libri ad Sabinum noMumwe Muiberwa CabuHa, Kacyja,
Hepge, JlaGeoHa, [Ipokysa u JyBeHIMja. ¥ TEKCTy ce pa3MaTpa CUTyaluja y

1S Ulpianus libro 17 ad Sabinum: Si usus fundi sit relictus, minus utique esse quam
fructum longeque nemo dubitat. Sed quid in ea causa sit, videndum. Et Labeo ait
habitare eum in fundo posse dominumque prohibiturum illo venire: sed colonum non
prohibiturum nec familiam, scilicet eam, quae agri colendi causa illic sit: ceterum si
urbanam familiam illo mittat, qua ratione ipse prohibetur, et familiam prohibendam
eiusdem rationis est. Idem Labeo ait et cella vinaria et olearia eum solum usurum,
dominum vero invito eo non usurum. [AKo je oCcTaB/b€HO NPaBO KOpHIIhema UMamka,
HeMa CyMibe Jia je TO JaJieKo OJ MpaBa IJIOJ0Y>KUBaka. AJM Xajie Ja BUAUMO Y
yeMy ce NMpaBo cacToju. JlabeoH HaBOAM Jia y3yap MMa NpaBo Ja »KUBU HA UMaby
Y Jla BJJACHUKY MOXe 3a0paHHUTH MPUCTYI: aJy He U KOJIOHY WJIK (BJIaCHUKOBUM)
po6oBuMa, Tj. po6oBUMa Koju 06pabyjy 3eMJby: C pyre cTpaHe, ako (BJIACHHUK)
nomasbe KyhHe po6oBe Ha HMMame, TaKBUM pOOOBHMMAa MOXe OWTH 3abpameH
HOPUCTYNl Kao U BJACHHUKY. JIabeoH HaBOAM M Ja y3yap MMa HCK/bYYHBO IIPaBO
kopuihemwe MPOCTOPHja 3a CKJAAJUIITEHE BUHA U y/ba U Jja UX BJACHUK He cMe
KOPUCTUTH 6e3 meroBe Jo03BoJie.]. https://droitromain.univ-grenoble-alpes.fr/,
nocjaeAwu npuctyn 3. jya 2022.

16 Ulpianus libro 17 ad Sabinum: Praeter habitationem quam habet, cui usus datus
est deambulandi quoque et gestandi ius habebit. Sabinus et Cassius et lignis ad usum
cottidianum et horto et pomis et holeribus et floribus et aqua usurum, non usque
ad compendium, sed ad usum, scilicet non usque ad abusum: idem Nerva, et adicit
stramentis et sarmentis etiam usurum, sed neque foliis neque oleo neque frumento
neque frugibus usurum. Sed Sabinus et Cassius et Labeo et Proculus hoc amplius etiam
ex his quae in fundo nascuntur, quod ad victum sibi suisque sufficiat sumpturum et
ex his quae Nerva negavit: iuventius etiam cum convivis et hospitibus posse uti: quae
sententia mihivera videtur: aliquo enim largius cum usuario agendum est pro dignitate
eius, cui relictus est usus. Sed utetur his, ut puto, dumtaxat in villa: pomis autem et
oleribus et floribus et lignis videndum, utrum eodem loco utatur dumtaxat an etiam
in oppidum ei deferri possint: sed melius est accipere et in oppidum deferenda, neque
enim grave onus est horum, si abundent in fundo. [OcuM 1WITO KMa NPaBo Jja CTaHYje,
JIMLle KOMe je Jj0/le/beHO NpaBo Kopuiuhemwa (ceockor MMamwa U kyhe), UMa npaBo
Jla npoJiasu neike ¥ kosauMma. CabuH U Kacuje HaM Kaxy Jia MoXxe KOPUCTUTH JipBa
3a orpes, 3a CBOje CBaKOJHeBHe NoTpebe, U Ja MOXe MMATH NpaBo ynorpebe Ha
6amTy 1 y3sumartu Bohe, nosphe, niehe u Boay; MehyTHM, OH TO MOXKe YNHHUTH, He
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KO0joj JIIje UMa MpaBo ynoTpede Ce0CKOr UMama U Kyhe Te jypucnpyseHTH
HaBOJle y YeMy Ce CacTOjUu HEeroBo IPaBoO. Y3yap MOXe CTaHOBAaTH y Kyhwu
(habitatio), anu v mpesla3uTH MPEKO UMakba IellKe Uin KoaumMa (iter et via).
Moxe ynorpe6/baBaTu JipBa 3a orpes, Bohe, moBphe, nBehe, Boay, ciamy
Y CyBO rpambe, ajlu U Jipyre npousBozie sed ad usum, scilicet non usque ad
abusum. HepBa ce ToMe JeJMMUYHO MPOTHBHU U CMaTpa Ja TUTYJap HeMa
npaBo Ha Juuhe (JlaTHIE), MAaCJAUHOBO Y/be, XKUTAPHUIlE WU IJIOJOBE APY-
rux 6UJ/baKa, BepOBAaTHO y3uUMajyhu y 063Up HHUXOBY EKOHOMCKY BPEIHOCT.
llITa 3anpaBo xeJie Ja KaxXy TU MpaBHULU? AHa/JU3upajyhu Taj TEKCT, aau
npe cBera cTaBs/bajyhiu ra y KOHTEKCT APYryUxX NpaBua us tutyayca D.7.8.
De usu et habitatione, Moxe ce 3aK/by4YUTH Ja je aKlleHAT U Ja/be Ha yno-
mpe6bu, a He Ha maofoBuMa. Kao mto U caMm YiamujaH Kaxe, noTBphyjyhu
CTaBOBE CTapUjUX KoJiera, yayap HeMa npaBo Ha miaogoBe (D.7.8.2. pr), nok
nobpojaHa Ao6pa Koja ce NPOU3BO/ie HA UMalby MOXKe KOH3YMUPATH Y INUHE
CBpXe, CaMO pajJiu OCTBAapHBamba MOTIYHe ynompebe ceockor noceja (Kaser
1984, 151). JlobuTH Ha Kopulihewe Ce0CKO ra3IMHCTBO, 6e3 MOryhHOCTU
npuBpebuBama M NpubUparma IMJOJ0Ba Ca Hera, 6uUJ0 OU ancypAHO U
He OM BOJMJIO OCTBapMBaly IjM/ba 300T KOra je IpaBO YCTaHOBJbEHO. Ty
HUje ped o oBJjamhewmy MMaolla IpaBa C/1yK6eHOCTH Ja CJ10604HO pacro-
gaxe (Buckland 1921, 272; Ourliac, De Malafosse 1961, 396) miogoBuMa
(ius fruendi) Beh o HopMupawy npaBa ynotpebe - oApehuBamy HErOBUX
rpaHula, Koje HaAWIasH NyKo, GaKTHUKO Kopuiihewe cTBapu. YnoTpeba
TOI' eKOHOMCKOT 106pa, JaTor oApeheHoM sniy Ha Kopuluhemwe, Moxe ce
OCTBapUTH jeJMHO TaKo 1ITO he y3yap Mohu Aa cTaHyje y Kyhu, fa fos1a3u
Ha MMarbe — IMellKe WM KOJMMa, Jla TPOU3BO/M XpaHy, Aa 3axBaTa BOAY U
Jla KOPUCTH JIpBa 3a OTPeB U KyBarbe, KaKo O ce MpexXpaHHUo U MPEKUBEO
(Girard 1918, 377; Buckland 1921, 272; Du Plessis 2020, 169). lus fruendi,

Jla 6u ocTBapuBao npoduTt, Beh caMo y ckJlaZly ca CBOjUM IpaBOM KopuIuhemwa, To
jecT, He y myHOM 06MMy. HepBa 3ay3uMa UCTH CTaB, Jojajyhu Aa Moxe KOPUCTUTH
C/IaMy U CYBO Tpambe, ai He W Jjviihe (J1aTUIE), MacJMHOBO YJbe, XKUTapULIE WU
IJI0/10Be Apyrux 6usbaka. Mehyrum, Cabun, Kacuje, Jlabeon u I[Ipokyn cmaTpajy fa
HOpeJ TOTa, MOXKe Y3eTH OJf OHOTA IITO je NIPOU3BeJleHO Ha UMaky OHOJIMKO KOJIU-
KO je MOTpeOHO 3a U3/ipKaBame cebe U CBOje NMOPOAMLe, YK/bYUYjyhu U npousBoje
3a Koje HepBa kaxke Jla He cMe y3eTH; JyBeHIMje YaK Kaxke Jja MOXe KOPUCTUTH
Te NPOU3BOJe KaZla UMa rocte uau npupebhyje 3a6aBy. CMaTpam jJa je oBo HcHpa-
BaH CTaB jep, HA HEKU HAYMH, IpeMa y3yapy Tpeba MOCTyNaTH BeJUKOAYLIHUje,
y CKJaZy ca MOIUTOBameM IpeMa 0COO0M KOjoj je 0CTaB/beHO MpaBO KopHiuhema.
MehyTumM, Moje MULIJberbE je Aa OH MOXE NMOMEeHyTe MPOU3BOJe KOPUCTUTH CaMO
Ha uMamy. llITo ce Thye Boha, noBpha, 1iBeha 1 orpeBHOr pBeTa, Bpeu pa3MHUC/IH-
TH Jia JI1 UX MOXKe yNoTpe6/baBaTH CaMO Ha UMakby WM UX MOXe JJOHETH U y I'paj;
MHUCJIUM J1a je 60Jbe JO3BOJIMTH MY, jep TO HHUje BeJIMKU HaMeT, aKO UX UMakbe Jiaje
y U306ubYy.]. https://droitromain.univ-grenoble-alpes.fr/, nocieawu npuctyn 3. jya
2022.
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Kao CTBapHONpaBHO oBJaliheme, nogpa3yMeBa ybupame fructus naturales
et fructus civiles 1 HUX0OBO CJ060AHO pacroJiaramwe, Te KoJ, CIyKOeHOCTH
ynorpebe MOXKeMO FOBOPUTH jeJUHO O ,KpHeM“ oBJalIherwy y3yapa Jia Ko-
PUCTH NPUPOJHE TJIOJIOBE Koje CTBAp /aje paJiu 3a/[0BOJbeHhA JIUYHUX TO-
Tpeba, TO jeCT OCTBapema MyHOr 0O6MMa CTEYeHOT MpaBa — yrnoTpebe KOH-
KpeTHe cTBapu. TakBo objamimeme ce cpehe y [lomnoHujeBoj nmapadpasu
jenHe XagpujaHoBe KOHCTUTYIH]je:

D.7.8.22. pr. Pomponius libro quinto ad Quintum Mucium:
Divus Hadrianus, cum quibusdam usus silvae legatus esset, statuit
fructum quoque eis legatum videri, quia nisi liceret legatariis
caedere silvam et vendere, quemadmodum usufructuariis licet,
nihil habituri essent ex eo legato.'® [BoxkaHcku XaapwujaH,
y CIy4ajy y KOMe je 3aBelITaHO NMpaBo Kopwuluhemwa IIyMme,

17 [loTBply TakBOr CcTaBa NpPOHAJa3MMO U y JpyruMm TekcroBuMma. D.7.8.12.
Ulpianus libro 17 ad Sabinum: 2. Sed si pecoris ei usus relictus est, puta gregis ovilis,
ad stercorandum usurum dumtaxat Labeo ait, sed neque lana neque agnis neque lacte
usurum: haec enim magis in fructu esse. Hoc amplius etiam modico lacte usurum
puto: neque enim tam stricte interpretandae sunt voluntates defunctorum. [2. Axko
je ocTaB/beHO IpaBo Kopullhemwa CTOKe, Ha IpUMep, cTaja oBala, JlabeoH cmaTpa
Jla UX MOXKe KOPUCTHTH caMo 3a noTpebe hybperwa U Ja He cMe y3MMaTH ByHY,
jarmaj Wiu MJeKo, jep cy To I104oBH. CMaTpaM Aa MOXXe y3UMaTU yMepeHy KOJIU-
YUHYy MJIeKa; jep BoJ/be MPTBUX He Tpe6a TyMauuTH Tako cTporo (kao wro JlabeoH
yuHu).] 3. Sed si boum armenti usus relinquatur, omnem usum habebit et ad arandum
et ad cetera, ad quae boves apti sunt. [3. Ao je ocTaB/beHO IpaBo Kopuuihemwa cTa-
Jla roBe/ia, y3yap he uMaTu npaBo Jja UX KOPUCTH y LIeJIOCTH, KaKO 3a Opambe TaKo
Y 3a CBe JipyTre NOCJIO0BE 3a Koje je cToka norozaHa.]; D.7.8.15. pr. Paulus libro tertio
ad Sabinum: Fundi usu legato licebit usuario et ex penu quod in annum dumtaxat
sufficiat capere, licet mediocris praedii eo modo fructus consumantur: quia et domo et
servo ita uteretur, ut nihil alii fructuum nomine superesset. [Ako je 3aBelITaHO IPaBO
kopulIhema UMamba, y3yap MOXKe Y3UMaTH yceBe OHOJIMKO KOJIMKO je TOTPeGHO 3a
NOAMHpEHe HeroBUX I0Tpeba y TOKY Hape/jHe Fo/IMHe, aJli He BUILe 0J] TOTa, MaKo
64 ce Ha Taj HAYMH UCLPIeJU CBU IJIOJOBU Ca UMaka NpOCeYyHe BeJUYUHE, U TO
[0 UCTOM NPUHLKIY Koju My oMoryhaBa Jja KOpucTH Kyhy uiu po6e Ha Ha4UH Ja
HHUILTA 0f IJI00Ba He ocTtaHe apyruma.]; D.7.8.14.1. Ulpianus libro 17 ad Sabinum:
Usus fructus an fructus legetur, nihil interest, nam fructui et usus inest, usui fructus
deest: et fructus quidem sine usu esse non potest, usus sine fructu potest... [be3 063u-
pa Ha TO Ja JiM je 3aBellTaHO IUIO/0y>KHMBamke WM NPaBo Ha IJIOA0BE, IPaBoO Ha
IJI0/l0Be YKJby4yje IpaBo Kopuilhera, aJli IpaBo Kopulllhemba He YKJby4yje IpaBo
Ha IJIOZI0Be, U JIOK He MOxKe II0CTOjaTH NpaBo Ha IJIofoBe 6e3 npaBa kopulihemwa,
MoOXKe T0CTOojaTH NpaBo Kopullhemwa 6e3 npaBa Ha IJI0A0Be...]. https://droitromain.
univ-grenoble-alpes.fr/, nocnenwu npuctyn 3. jyn 2022. Y JycTHHUjaHOBOM INpaBy
1.2.5.1-4. npeyseTa cy Buhemwa KJaCHYHUX MPaBHUKA y3 UCTULAE jaCHE pa3JivKe
Jla y3yap MOXXe KOPUCTHTH IPUPOJHE IIJIOAOBE 33 JIMYHY YHOTpeGy, a MJIOL0YKHU-
Basal, CBe IJIOZOBe Koje cTBap fAaje. https://droitromain.univ-grenoble-alpes.fr/,
nocjemy Npuctyn 3. jya 2022,

18 https://droitromain.univ-grenoble-alpes.fr/, nocieamwy npuctyn 3. jya 2022.
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B. CraHojnoswh (cTp. 157-175)

cMaTpao je fja Tpeba L03BOJIMTH U yoHpame MJI00B], jep, aKo
ce JleraTapyuMa He 64 JJ0O3BOJIMJIO []a CEKY U MPO/AAjy ApBa, Oall
Kao LITO je TO I03BOJbEHO IJIO/IOYKHUBAOLIMMA, OHU He 6U UMa-
JI1 HUKaKBY KOPHCT Of, jieraTa.]

3.2. MpaBo Ha nnoaoBe — koHuenTt CI3

Jok ce y ABGB cayx6eHoct ynotpebe ypebhyje y net 4ianoBa (§§ 504-
508), y CI'3 ce To YMHH Y JBa:

§ 372 Ko uma npasa jedHy cmeap ynompebumu, oHaj Modice
npema ceome cmarby 6e3 npusperbd HA C80je 0Cmasao umarbe
ucmoM cmeapu Kopucmumu ce no nompe6u, koja ce y3uma od
OHO2 8pemeHa, kad je npaso peyeHo noyesao. Ho camy cmsap
MAakeu He Modice U3MeHUMuU, Humu Ha opyzoza nperemu.®

§ 373 Y ocmasiom cea dpyza kopucm npuHadiexcu 2ocnodapy
cmeapu, Koju je dyJcaH cee mepeme ca cmeapu CKON4aHe HOCU-
mu, u ucmy y dobpom cmary odpxrcasamu. Camo y kKoauko 6u
Kopucm o8a Marba 6u1a He2o mepem, MOpaA OHAj, KOju NPAso HA
ynompebsserbe uma, dodamu, uau od ynompebsberoa npecma-
mu.?°

3a TeMmy Koja ce o6pabhyje y oBOM usiaHKy 3Ha4ajHO je HaBecTH §§ 505 u
506 aycTpujckor y3opa:

§ 505 Wer also das Gebrauchsrecht einer Sache hat, der darf,
ohne Riicksicht auf sein tlibriges Vermégen, den seinem Stande,
seinem Gewerbe, und seinem Hauswesen angemessenen Nutzen
davon ziehen.?! [Ko paksie uma npaBo ynotpe6e Tyhe cTBapwy,
Taj cMe, 6e3 063Upa Ha CBOjy OCTaly UMOBHUHY, ByhH 071 be KO-
PHUCTH, KOja ce oiMepaBa IpeMa HeroBOM CTaJIEXKY, 3aHUMAkbYy
u nomahoj norpe6u.] (Apanbhenosuh 1922, 138)

19 https://www.overa.rs/gradanski-zakonik-kraljevine-srbije-1844-god-sa-kasnijim-
izmenama.html, nocnenwu npuctyn 2. jyn 2022.

20 1pid,

2L https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetz
esnummer=10001622, nocnepwu npuctyn 2. jyn 2022.
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§ 506 Das Bediirfnif3 ist nach dem Zeitpuncte der Bewilligung
des Gebrauches zu bestimmen. Nachfolgende Verdnderungen
in dem Stande oder Gewerbe des Berechtigten geben keinen
Anspruch auf einen ausgedehnteren Gebrauch.?? [lloTpe6a ce
oapebyje no BpeMeHy of06pema yrnoTpebe. [olHuje npoMeHe
y CTaJlexy WM 3aHHMamby yIoTpebUuoLa He Aajy HUKaKBa Ipa-
Ba Ha npocTtpaHujy ynorpe6y.] (Apanhesnosuh 1922, 138)

[IpuikoM mucamwa 4IaHOBa O CAYKOEHOCTH mpaBa ynorpebe, Xanuh je
cy6aumupao §§ 504-507 ABGB y jenan wian CI'3 (§ 372), ;eMy cBojcTBEHOM
TEXHHUKOM, KOjOM ce 00MJIaTO KOPUCTHO U 360T Koje je OLITPO KPUTHUKOBAH
(Famc 1996, 17). Cpricky 3aKOHOZABAL, KOPUCTU KOHCTPYKIU)Y ,Kopucmumu
ce (cTBapu) no nompe6u*, a ayctpujcku ,Nutzen davon ziehen“ (,8yhu 00 re
[cTBapu] kopucmu*). Yunu ce aa je Xayuh 6JMKU PUMCKOM IOUMaKy CI1y-
»K6eHOCTH NpaBa ynotpebde Hero wto je To ABGB. CuHTarmom ,kopucmumu
ce (cTBapu) no nompe6u‘, CPIICKK 3aKOHOZABAIl, yIjieAajyhu ce Ha pUMCKe
NpaBHUKE, OrpaHUYaBa NpaBo ynoTpeGe Ha Kopullhewe CTBApU U YCJIOB-
HO yOupame NPUPOJHUX, aJIi He U LUBWIHUX IIJIO0BA, UCK/BYIMBO pajiu
3a/10BOJbEkbA JIMYHKUX U MOPOAMYHHUX MOTpe6a.?? ipxkuMo aa uspas ,Kopu-
cmumu ce“ v eBEHTYaJIHe KOpucmu Koje CTBap Jlaje HUKAaKo He MOTy 00yxBa-
TUTH OTyDeme Jiejla NPUPOJHUX IJIOA0BA, OJTHOCHO /1 je UHCTUTYT Aedu-
HUCaH M0 yIJIe[ly Ha CXBaTaa KJIaCUYHUX jypucnpyeHaTa. C [pyre cTpaHe,
,8Yhu... Kopucmu... npema... cmasedxcy, 3aHumarey u domahoj nompe6u*“ (den
seinem Stande, seinem Gewerbe, und seinem Hauswesen angemessenen Nutzen
davon ziehen) 06yxBaTHU/I0 61 yOUpamwe U MPUPOAHUX U [IMBUJIHUX MJIOZ0BA
Koje ctBap jJaje. [Ipema cBemy cynehu, y ToMm mnorsiey HeMa orpaHUYera
JlaJber pacroJiarakba NpUpPoJHUM ILI00BUMA. Jlakiie, ayCTPUjCKH 3aKOHO-
JlaBal| jacHWje W Npelu3HUje NPOIMUCYje Za y3yap, OCUM IpaBa yHnoTpeode,
¥MMa npaBo yOupama CBUX IJIOJIOBA, KOje ce He OrpaHMYaBa Ha JIMYHY yIO-
Tpeby, ¥ MPaBO HUXOBOT Jla/ber MPAaBHOT U GAaKTUYKOT pacIoJiarama.

22 https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetz
esnummer=10001622, nocneawy npuctyn 2. jya 2022.

23 Ynorpe6unan MMa mpaBo Ha MJIOJOBE y IPaHMIaMa JHUYHMX M MOPOAUYHHX
npuiuka. O6uM mnortpebe ce yTBphyje mpema NOpPOAUYHOM CTawy Y MOMEHTY
KOHCTUTYHCama npasa. Jlazuh cMaTpa Jja je TakBO pelilele HEIPAaBUYHO U Aa G4
Tpebasio 103BoJUTH NoBehame (0 cMambewy He Kake HUIITA) 0O0MMa 3axBaTama
IJIO/l0BA CXO/HO IPOMeHaMa y MOpPOAMIHM y3yapa (poherme WM yCBOjeme JIeTeTa,
3aKJbyderbe 6paKa UTA.), aJId He U yciie[, CTBapakha HOBe mopojulie (HIp. KeHu[-
6a) (Jlasuh 2000, 64-65).
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YnopeaHuM U ucTOpHjcKUM TyMadeweM § 372 CI'3, cprnicku npaBHUIIU
Cy TOj HOPMH Qi KapaKTep KakaB MMa eH ayCTPUjCKH y3op.2* Xumo-
Te3a Jia je peulewe y CI'3 HacTa/lo mo yrieAy Ha pUMCKO KJAaCU4HO, a He
ayCTPHUjCKO NPaBo, MOXe Ce 0CIopaBaTU TBPAHKOM Ja je IocpeAu HeclpeT-
HOCT y npeBohemy TeKcTa ca HEMAdKorI, y 1lITa MaJio BepyjeMo, UMajyhu y
BUAY [Jia je ped 0 a/JBOKATY KOjH je MPaBHUYKO 3HaHe CTHULA0 y Xa630ypIIKOj
MOHapXHUjH.

3.3. MpeHocHuBOCT NpaBa ynotpe6e — KpeaLlMOHU3aM UJIH
Heno3HaBaHe npaBa?

Puruzna puMcka KoHIeNLMja IpeMa Ko0joj y3yap HeMa [IpaBo Ha ybupame
IJI0/I0Ba HUje U3JpKaJla TeCT BpeMeHa Te Beh y pUMCKOM NpaBy, a U AaHac,
MMaJial paBa ynorpebe, ocuM npasa Kopuilihemwa cTBapy, MMa oBJaliheme
Jia youpa ozpeheHy KOJMYUHY 1/1010Ba. [Jpyro 3Ha4ajHO CIIOPHO MUTAE je
Jla JI y3yap MOXe CBOje NMpaBo JO0GPOYHMHO UM TEPETHO NPEHETH Ha APYTro
suue. Kao v y npBoM ciiy4ajy, jypUcnpyLeHTH Cy JelUuHU:

D.7.8.8. pr. Ulpianus libro 17 ad Sabinum: Sed neque locabunt
seorsum neque concedent habitationem sine se nec vendent
usum.*® [Ko uma mpaBo kopumhema Kyhe He Moxe ApyruMa
YCTYNIUTH NMPOCTOPHje WX IMPaBO J1a yV HO0j KUBe 6e3 bHX;
Takobe, He MoXXe (IpaBo ynoTpebe) AaTH y 3aKy. ]

D.7.8.11. Gaius libro secundo rerum cottidianarum sive
aureorum: Inque eo fundo hactenus ei morari licet, ut neque
domino fundi molestus sit neque his, per quos opera rustica
fiunt, impedimento sit: nec ulli alii ius quod habet aut vendere
aut locare aut gratis concedere potest.?® [Y3yap Moxe 60paBUTH
Ha UMakby OHOJIMKO KOJIMKO He CMeTa BJIACHUKY 3€MJbUILITA U

24 Jlanac ce mpaBo ymoTpe6e pas/uKyje o IIOJOYKHBaKa CaMo y 0GHMY OBJa-
mwhema ¥ HeMOTYNHOCTH NpeHoca BplIela MpaBa Ha Apyro Juie; 41 630 Code
Civil; § 1091 BGB. Bua. Pawosuh 2005, 353-355; AnenanoHou cyp y Beorpangy, [k
1687/2014 28. 4. 2014, Paragraf Lex; Anenanuonu cyz y Kparyjesuy, I''x 1988/2019
3. 12. 2019, Paragraf Lex; Anenanuonu cyn y Hosom Cagy, Ik 2987/2016 20. 10.
2016, Paragraf Lex; https://codes.droit.org/PDF/Code%20civilpdf, https://www.
gesetze-im-internet.de/bgb/BGB.pdf, nocnenmwu npuctyn 3. jya 2022.

25 https://droitromain.univ-grenoble-alpes.fr/, nocnefru npuctyn 3. jyn 2022.
26 i
Ibid.
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OHOJIMKO KOJIMKO He CMeTa OHMMA KOjU 00aBJbajy NMOJbCKe pa-
JI0Be: OH He MOXe ITPaBo Koje MMa MPOAATH WIH JAaTH ¥ 3aKyIl
WY GeCrIaTHO JIPYroM JIULY.|

D.7.8.12.6. Ulpianus libro 17 ad Sabinum: Operas autem servi
usuarii non locabit neque alii utendo concedet, et ita Labeo:
quemadmodum enim concedere alii operas poterit, cum ipse uti
debeat?..?’ [Kao wto HaM JlaGeoH Kax<e, y3yap He CMe JaBaTu
y 3aKym ycayre po6a Ha KOMe MMa MpaBo Kopuilhewa, HUTH
ra yCTyNUTH JPYroMe; jep KaKo YOBEK MOXKE YCTYIMHUTH TaKBe
yCJyre JpyroMe, Kajia ce oJ] hera 3axTeBa Jia UX caM KOPUCTH?]

[IpaBo ymoTpebe, Kao CTPOro JM4YHa CJAyKGEHOCT, KOHCTUTYyUlle ce y
KOpHUCT ozpeheHOr JiMLa U, Kao TaKBO, HEIPEHOCHBO je U HeHaCJeJHUBO.
PumMcko mpaBu/io 0 HENPEHOCUBOCTH IpaBa ynoTpebe 3aapxkaBajy 1 ABGB
(§ 507) u CI'3 (§ 372), mako Xayuh mwTypo HopMupa npaBuJio pedynma: Ho
camy cmeap makeu He MOXce UaMeHumu, Humu Ha dpyz2o2a npeHemu. Y3eB-
M y 063Up KOHTUHYUTET PUMCKOT IpaBa, anu U CI'3, HejacHo je ojakie
JueMa y fjoMahoj cyAckoj Ipakcy y Be3u ca TUM /Jia JIM je IpaBo yrnoTpebde
npeHocuBo. /la jiu je ped o KOHPY3UjU Koja je mocjeAulia HEOCTOjama Mo-
clepaTHUX HOPMH, He3Hawy WJIM KpealluOHU3MYy CPICKUX CyZ0Ba?

Ha ynyheHo nmuTame npuBpeAHUX cynoBa [IpuBpeJHOM amnesaliioOHOM
cyny: Koja osaawhersa uma mumynaap aAuvHe cayicbeHocmu ,,npasa ynompe-
6e,? [la n1u ,npaso ynompebe” nodpasymesa npago mumyaapa 0a camo Heno-
cpedHo uckopuwhaea npedmem AuUYHe CAYHC6eHOCMU, 0OHOCHO da /U Npaso
ynompebe cadpicu osaawhere mumyaapa oa npedmem AUYHE CAYHCOEHOCMU
u3da y 3akyn dpyeom auyy 6e3 obasewmerba / cazAacHocmu 8/1ACHUKA hped-
Mema AuvHe cayxcbeHocmu?, [IpuBpelHU aneNanuoHU CYA je Ha CeIHUIN
Oje/berba 3a MpUBpeiHe CIOPOBe oJpkaHoj 19. u 20. HoBeM6pa 2019. rogu-
He U Ha cegHunu OJie/berba 32 MPUBPEJHE IpecTyIe oapxaHoj 20. HOBeM-
6pa 2019. roguHe M3HeO OATOBOP Y KoMe ce, u3Melhy ocraJior, kaxe:

Ynompeb6unay (uzuar) He modice y2oeopom npeHemu Ha mpehe
JAUYye HU npaso ynompebe y yeaAuHu, HU epulerbe NojeduHux
osaauwhersa.

Anu, concmeeHUK NOCAYdHCHE cmeapu Modice, y2080pOM ca
ynompe6uoyem uau mecmameHmoM, 003601umu ynompeouoyy
0a 3aK/by4uU y2080p 0 3aKyny NoCAyxCHe cmeapu u da npubupa
3aKynHuHy padu 3a0080./bera AUYHUX U NOPOJUYHUX nompeoba.

27 Ibid.
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Ilpasna dokmpuna (,CmeapHo npaego’, deeemo uszdarse, Uu3-
dasay ,,Homoc’; aymopa npogp. dp O6peHa Cmankosuha u npog.
dp Muodpaza Opauha, cmp. 227) ynyhyje Ha mo da je makeo
pewerbe cadpircao uy opyaum mModepHuM 3aKkoHuyuma.?

YcBajameM 3akoHa 0 HEBaXKHOCTHM NpaBHUX npomnuca, CI'3 mpecraje aa
6yzne Baxkeha kogudurkanuja rpahanckor npasa y Cpouju. Mebytuy, y 4dia-
Hy 4 TOTr 3aKOHa ce npejaBuba:

IIpasHa npasusa cadpiicaHa y 3aKOHUMA U Opy2uM NpaeHUM
nponucuUMa NOMeHymuM y 4. 2 0802 3aKOHQ, KOjd Y CMUCAY Y.
3 0802 3aKOHa HUCY npozaawieHa 06a8e3HUM, MO2y ce N0 080M
3aKOHY npumerbusamu Ha o0Hoce Koju Hucy ypeheHu saxcehum
nponucuma, U mo camo yKOAUKO HUCY y cynpomHocmu ca Yema-
eom OHPJ, ycmasuma HapodHUx peny6auKa, 3aKOHUMA U ocma-
AuUM eaxcehum nponucuma doHemuMm 00 HAOJAEHCHUX Op2aHA
Hoge dpJicase, KAO U ca HavyeaAuMa ycmagHoz nopemka Pede-
pamusHe Hapodue Peny6auke Jyeocaasuje u reHux penybauka
(crar 1).

ApocasHu opeanu He Mozy ceoja pewerba u dpyze akme 3a-
CHUBaMU HenocpedHo Ha 08UM NpasHUM npasuauma (ctas 2).

Kako y mocjepaTHOM Mepuojly MaTepuja JUYHUX CAYKGEHOCTU HUje
ypebhena, CI'3 je HacTaBuO Ja 6yje Baxkehy MpaBHU NPOIKC Y TOj 061aCTH.>’
360r Tora uyu TO WTO je [IpUBpeHU anealoHu CY a0 OATOBOP TaKBe
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28 [IpuBpeHHU anenauuoHu cya, OAroBopu Ha nuTama, 20. 11. 2019, Paragraf Lex.

29 Hako ce y 4i. 3 3aKOHa 0 HEBa)XHOCTH NpaBHUX npomnuca npeasuba: [Ipesu-
dujym Hapodne ckynwmune OHP] moxce odpedumu da ce nojeduHa npasusaa cao-
PIHCAHA Y 3AKOHUMA U Opy2uM NPAsHUM NPONUCUMA NOMEHYMUM Y UA. 2 0802 3AKOHA
npumeryjy, odpehyjyhu npu mom nompe6He usmene u donyHe (ctaB 1); Oso npago
umajy u npe3udujymu HapoOHUX CKynwmuHa HapodHUX peny6.auKka 3a npasHe nponu-
ce 4uje doHowerse Ha ocHogy Yemasa PHP] cnada y HadaexcHocm peny6auka (CTaB
2), CyZlOBU Cy IOYeJM Jia MONyHaBajy NpaBHe NMpa3HHUHE AUPEKTHOM NPUMEHOM
oznpenaba CI'3, 6e3 nmoce6He oanyke HapopHe ckynmtuHe. Takobe, Jlasuh nwume:
,Ha ocHOBY 4J1. 4 3aKOHa 0 HEBAXXHOCTH CYZI0BU MOI'y IPUMeHhUBATH ‘TpaBHa Nmpa-
Busa’ u3 oapexnada: §§ 340, 342, 371-391. He mory ce npumenutu §§ 392 (ocum
ct. 1), 393 u 938 (Jlazuh 2000, 37; )KuBkosuh 2014, 184-185; Bogunennh 1996,
400-404; BpxoBuu cyn Cp6uje, PeB. 355/2006 8. 7. 2006, Paragraf Lex; Anenauu-
oHM cyn y Beorpany, I'x. 667/10 23. 7. 2010, Paragraf Lex; BpxoBHU KacalldOHHU
cyn, Pe. 493/2010 13. 6. 2011, Paragraf Lex; Anenaunonu cyz y Kparyjesuy, I'x.
1500/2011 13. 6.2011, Paragraf Lex; Anenauuonu cyn y beorpany, I'x. 14797 /2010
16.11. 2011, Paragraf Lex; Anenauvonu cyz y beorpany, I'x. 5531/17 31. 5. 2018,
Paragraf Lex)
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caJip>)kMHe KaZia MoCcToje IpeApaTHE HOPMe Koje ce MMajy NIPUMEHUTH y Jia-
TOM CJIy4ajy Te ce I0CTaBJ/ba NUTake 360T Yyera Kao pesieBaHTaH He HABOAHU
JIOKTPUHApaH CTaB O MpaBuay u3 gAomaher Beh U3 Apyrux npaBHUX CHUCTe-
ma.?’ Bohenu TUM aprymeHToM, JoMahu CyJ0BH 6M, y ClydYajeBHMa Kaja
HeKa MaTepHuja HUje peryjaucaHa nocjepaTHUM a 6uJa je ypeheHa npeapart-
HUM NPpaBHUM HOpMaMa, Tpe6aJsio Jla IpUMeHe CTpaHa [paBHa pelllerha, a He
noMaha mpeapaTHa, KaKo je MPOMKCaHO 3aKOHOM O HEBXKHOCTHU NMPaBHUX
nponuca. TuMe ce 3HAaTHO HapyllaBa IpaBHAa CUTYPHOCT jep ce He 3Ha Koje
0J pa3/IMYMTHUX yIOpPeJHUX pelllerma 6U 6110 npuMewmeHo. Y OArosopy ce
He HaBOJM U3 KOT CTPAHOT NPaBHOI CHMCTeMa Tpeba Mpey3eTH pellera U
NPUMEHUTH UX HUTH Ce TO YMHU y yII6eHUKY Ha Koju ce y OAroBopy no3uBa.

OcuM TOra, TAaKBO pellee, Koje je Y CynpoTHOCTH ca IpaBoM Peny6.iu-
ke Cpbuje, pyliM ¥ Hauyesa NMpaBa yHnoTpebe MoCTaB/beHA joll y KJIACU4-
HOM PUMMCKOM IpaBy, Koja je AeduHucao JlabeoH Ipe JBe xUsbajZie rofruHa
(D.7.8.10.4), na je mpaBo ymoTpebe yxe of IJIOJOYKHBama. Pelllerme U3
Oarosopa y3yapy Aaje MOryhHoOCT Aia My BJIaCHUK JI03BOJIH ,y2080pO0 ... U1U
mecmameHmMoM... da hpubupa 3aKynHuUHy", IITO oAroBapa o6MMy oBJlamhemna
KOjU MMa IJIOJIOYyKMBaJIall, a He KaXke ce Jja O THUMe CONCTBEHUK CTBAapH
y3yapa yYUHHO IJI0J0yk1BaoleM. TakaB CTaB Cyzia MoXe ce TYMauuTH Kao
Hervpame caMoCTaJIHe NIpUpoJAe npaBa ynotpebe. Ha kpajy ocTajy nutamwa
Jla JIA ce CyJ, CTaBHO Y YJIOTy 3aKOHOJABLA U Jia JIX curia novit iura.

4. 3AKJbYYAK

Kaza nsnaxy marepujy Koja ce oZHOCH Ha CJIYKOGEHOCT ynoTrpebe, mu-
cuu ypbeHHKa PUMCKOT NpaBa Ha CPICKO-XPBATCKOM I'OBOPHOM NOAPYYjy
JIUCTOM HaBozie cnefehe: usus je au4yHa ciayx6eHOCT Koja oJjaurhyje uma-
olLla ImpaBa Jia CTBap ynorpeb/baBa U ybupa IJIOJOBE ¥ MEPU y K0joj je To
JI0OBOJbHO 3a 33/10BOJbEb€E JINYHUX U TOPOAUYHUX NOTPeOa; y3yap HUje 610
oBJjalheH Jia Bplllere IpaBa ycTyna ApyroMe; NpaBo ce racuio cMphy jsnna
WY yenien, capitis deminutio; Ha cBe ocTaJle OJJHOCE y BE3U Ca BpLIEHeM Ipa-
Ba CXOJHO Cy Ce NMpUMemHBasa MpaBua 0 MJA0JOYyKUBawy (BuAau Horvat
1980, 161; CrojueBuh 1985, 175; Musomepuh 2016, 287-288). MebhyTuwm,
M3a Tako LITypor ofpeherma y3yca Kpujy ce JUHAMHU3aM PUMCKOT NpaBa U
MCTa NUTaba Koja Myye IpaBHUKE CKOPO JiBe XU/bajle roJJMHa KacHUje.

30 Ha MEeCTY y VIIGEHUKY Koje je quTupaHo y OAroBopy ce Kaxe: “..3aKOHUIMMA je
IPOIMCAHO /1a je HENPEHOCHBO He caMo NPaBo YIOTpe6Ge HEro HU HeroBo BpIIee.
Ta oppen6a, MehyTHM HeMa UMIIepAaTHBHU KapakTep, 6apeM LITO Ce THYe BpLIEHa
npaBa ynorpe6e” (CtankoBuh, Opsauh 2014, 227).

171



B. CraHojnoswh (cTp. 157-175)

AHanuzupajyhu TekcToBe PUMCKHX NpaBHHUKA CayyBaHHUX y JyCTHHUja-
HOBUM /lurectama /j0/1a3UMO JI0 3aK/by4Ka Jia je y3yap MUMao MpaBo yIo-
Tpebe cTBapH, 6e3 mpaBa Ha mi1ogoBe. MehyTum, onpehena gobpa je morao
KOH3YMHUpPATH Y JIMYHE CBPXE, paJid OCTBapHBama MOTIyHE ynoTpebe CTBa-
pu. JlakJie, ©Masiar mpaBa cJay>k6eHOCTU HUje Morao cJ1I060/THO pacrnoJiaraTiu
IJIOAOBUMA, Te KO/l y3yca MoxkeMo pehu a je mocTojasio ,Kpie“ oBjamheme
TUTYJIapa NpaBa JjJa KOPUCTU MPUPO/HE MJIOJ0BE KAKO GU MOAMUPHO JTUUHE
Y MopoJuyHe noTpebe, TO jeCT OCTBAapUO IyH 06uM npaBa. OcuM Tora, npa-
BO je 6MJI0 HEMPEHOCUBO inter vivos et mortis causa.

PereniyjoM MHCTUTYTa Yy CPICKO MOJEPHO INpaBO Ipey3eTe Cy HCTe
JiijleMe U NHUTaka Koja Cy UMaJd U KJIacU4HM jypucnpyaeHTH. Kako Ham
ce yuHH, TBopan CI'3 HHUje OMO MyKHW mpenucyuBad U mpebojwsan, ABGB
Beh je muTame ybupama ILJIOOBA KOJ CIYXO0eHOCTH ymnoTpebe ypeuo
6JIKe KJIaCUYHOM PUMCKOM HEro aycTpHjckoM IpaBy. CpIICKM 3aKOHOJa-
Ball, yriefajyhy ce Ha puMcKe NMpaBHUKe, OrpaHUYaBa MpaBo ynorpebe Ha
kopuwhewe cTBapy U npeABUha ycJ0BHO ybuparmbe NPUPOAHUX, HE U IU-
BUJIHMX IJIOJIOBA, UCK/BYYMBO PaZU MOTIYHOT OCTBAapema IpaBa, TO jecT
NpaBUJ/IHE U NOTIYHe ynoTpebe cTBapu. A contrario, ayCTpHjCKU 3aKOHO/a-
Ball jacHUje W Npelu3HUje NpoIKcyje Aa y3yap, OCUM IIpaBa ynorpebe, vMa
NpaBo yO6upamwa CBUX IJI0J0BA, KBAHTUTATUBHO OrPaHUYE€HO UHAUBUAYAJ-
HUM NpUJIMKaMa y3yapa, Ipd YeMy ra He orpaHH4aBa ce Ha JIMYHy ynoTpe-
Oy ¥ Aaje My IpaBO HHMXOBOT Ja/ber NPaBHOT M GAKTUYKOT pacroJarama.
PuMcko npaBu/10 0 HENIPEHOCUBOCTH NpaBa nponucaHo je u y ABGB u y CI'3.

JacHo HopMHpaHO NpaBUJIO Ja je CAyKO6eHOCT yrnoTpebe HelpeHOCHBaA
Y JIOHEeKJ/le CypoTaH CTaB CPIICKOT CyJja O TOM NHUTakby HaBeJHu Cy Hac jAa
CBeoOyxXBaTHHje carje/laMo Taj UHCTUTYT. [IpUBpefHU amesanoHU CYZ,
npeHebperaBa NoCTojarbe NpeJpaTHUX 3aKOHCKUX HOPMU U Kao apryMeHTe
3a TO Ja je IpaBO NPEHOCUBO HAaBOAH AOKTPHHApHEe CTaBOBE U yIOPeJHO-
npaBHy npakcy. He caMo 1ITOo je To cxBaTame contra legem Beh je u y cyn-
PTOHOCTH Ca MPUPOJOM MHCTUTYTAa U HEroBOM caMOCTaJHoLhy y ofHOCY
Ha NPaBo MJIOJ0Y>KUBamba.
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Summary

The right to use is a personal servitude, which authorizes the holder to
use the property within the limits of their needs. According to the Roman
classification, it is personal servitude, together with the right of ususfructus,
free housing and use of the work of someone else’s slave or animal. Formed
in post-classical Roman law, with minor changes, the institute was absorbed
into Serbian medieval law, and subsequently, in the mid-19% century, into
the Civil Code of the Principality of Serbia. Servitude is also recognized
in the law of the Republic of Serbia. The dilemmas concerning the scope
of rights - whether the holder acquires fruits or can transfer the right to
another - gave headaches to both Roman jurisprudents and jurists today.
An interpretation by the Commercial Court of Appeal, regarding a question
about the abovementioned controversies, posed by a lower court, has
highlighted the problems regarding the institute.
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Jip Tomac BPEMEP”

LYPKBEHH ITPUCTAHAK 3A HACTABHHUKE TEOJIOIMJE —
PA3SMHULLJbAHA CA CTPAHE

Hocadawra duckycuja o nompebu ypkeeHoz 6.1a420¢/108a 3a YHUBEP3U-
memcke HacmasHuke meo.iozuje y Cpbuju ykasza.aa je Ha npagHe esemeHme
u npobseme moz numarea. Mehymum, nocmoju u meosowka dumMeH3uja Koja
je nosesaHa ca camopaszymesarseM meoJo2uje Kao Hayke: kad ce meo.io2uja
pasyMme Kao HaQykd, oHOQ 34 HY, Y enucmemoA0WKOM U Meopujckom CMUCY,
8asice UCMU YCA08U KAO U 3a 6UI0 KOJy Opyey 2paHy HayKe, WMo He UCK/bYy4yje
nocebHy ynozy ypkee. H dpyze Hayke yHkyuoHuuly y oopeheHum dpyumee-
HUM U NOAUMUYKUM KOHmMeKcmuma u y odpeheHoj mepu cy 3a8ucHe 00 FuX.
Ynoza meosoeuje, npema mome, Huje mako uzyzemma. Ilpaso je ceake ypkse
da ouysa ceojy meosowKy mpaduyujy, aau je omeopeHo numarbe Kako ce
mo Hajbosse nocmudice. Y uHmepecy je meosoz2uje, aau u came ypkee, da ce
KOHmMpo/1a Had meo/102ujom npenywma Hajeuwle HaQyHHoM OUCKYPCY.

Kibyuyne peum: Teosozuja. - L|pkeeHu npucmauak. - baazocaos. — Huxua
o6cmam. — bozocnoscku gpakyamemu.

TMpodecop emeputyc, Okumenisches Institut, Katholisch-Theologische Fakultit
der Universitat Munster, Hemauka, th.bremer@uni-muenster.de.
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1.YBOA

PeTko ce gewaBaso a KaZpOBCKa pellewma y aKaZleMCKOM CBETY H3a-
30BY TOJIUKO jaBHO y30yheme Kao LITO je TO OMO CJay4daj MOCHeJHUX ro-
JIMHA C OJiIyKaMa KOjuMa je OWJI0 OTMyIITeHO HEKOJIMKO mpodecopa ca
[IpaBociaBHoOr GorocioBckor ¢pakyarera ([I6P) YHuBepsuTera y beorpaay
(YB). PearoBasnu cy 1jpkBeHH, a MOCEOHO CBETCKH MeJHWjHU U paclpaBsbay
0 ToMe KoJMKo Cprcka npaBoc/iaBHa Lpksa (CIIL) Tpe6a fa yTude Ha ca-
cTaB U paj Tor dgakyiaTera. M Ha cTpaHMLaMa OBOT 4yacomuca ce pa3BHJIA
JIMcKycHja o ToM nutawy (Pakutuh 2022; BykomanoBuh 2022). U3rnena aa
je y MmehyBpeMeHy npoHaheHO 3aKOHCKO pellewe. MehyTum, Bykomanosuh
(2022) yka3yje Ha mpaBHe Npo6JeMe KOjU Cy MOBe3aHU C TUM pelleHeM.
[Ipema ToMe, HUje UCK/bYYEHO Ja CaJallba CUTYyaldja HUje NOoCcemha ped
y OZITOBOPY Ha NMUTake Kako Tpeba Ja usriena tpoyrao Yb - CIIL - TIE®.

XTeo 6UX OBUM TEKCTOM []a yKa)KeM Ha HeKe eJleMeHTe KOjU Cy, KaKo MU
ce YMHH, OMJIM NpeHeOperHyTH y JocCafalllboj AUCKYcUjUu. Byayhu na Hu-
caM IpaBHUK Hero TeoJIOT, He HaMepaBaM Jia ce 6aBUM IIPaBHUM aclleKTOM
OBOI' [IUTamka Hero acleKTHMa caMOpasyMeBama TeoJIOTHje Na U LpKBe.
[TomwrTo HYUCaM NpaBOCTIaBHU HEro pUMOKATOJHUYKHU TeOJIOT, He HaMepaBaM
Jla pa3aMaTpaM KoHKpeTaH ciay4aj [IB® Hero hy ce orpaHUYHUTH Ha eseMeH-
Te KOjU Cy 3ajelJHUNYKH CBUM LpkBaMa. KaTosnyka 1jpkBa MMa CBOj HAa4UH
MOCTYIamka, NOCEOHO Y CjyyajeBUMa y KOjUMa je CKJIONHJIa KOHKOPZAAT C
JOTHYHOM JpkaBoM.! Ay npo6JieM je UCTH 3a GUJI0 KOjy LPKBY: KaKas je
oJilHOC u3Meby TeoJiolike Hayke U LipkBe? Kako ce 06JIMKYjy UAEHTUTET U
peasIHOCT HeKe LIPKBe Y OJHOCY Ha leHy TeoJioryujy? Taj JuHaMU4aH 0OJHOC
je mpeAMeT M NPAaBHOT U TEOJIOLIKOT pa3MHII/bakba, @ OH CO60M HOCH U Lieo
HHU3 eNUCTEMOJIOUIKUX U TEOPHUjCKUX NMUTama. OH peTIocTaB/ba KOHecHo-
HaJIHy TeO0JIOTH]jy, OHAaKBY KaKBa OHa JiaHac npeosJabhyje y EBponu. Basmaso
6 pasMUIL/bATH U O OJHOCY KOHPECHOHAJIHUX U HATKOH(QEeCHOHATHUX Te-
oslolIKUX $aKyJTeTa WM O CTaBy LipKaBa IpeMa TUM QaKy/JTeTUMa KOjU
noctoje HapouuTo y EHryieckoj u y CeBepHoj AMepuniy, ajiu To je Beh apyra
TeMa.

1 0 HeMauKOM NOCTYIIKY BHM MOjy KPaTKy CKuLly: https://teologija.net/teologija-

i-crkva-pogled-iz-druge-perspektive/.
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2. CBPXA LIPKBEHE KOHTPOJIE

Pakutuh (2022) y cBOM 4JlaHKy NpUKa3yje UCTOPUjCKO MOPEKJIO Hjieje
[[PKBEHOT MPUCTAaHKa Ha uU360p mpodecopa. AyTop ce KOHIEHTpPHUCAO Ha
3anajHy Tpajulidjy, C 063UpOM Ha TO [ia Cy YHUBepP3UTETHU (Y MOZEpPHOM
cMucty) Hactanu y 3anaziHoj EBponu. Ta uctopujcka nepcneKTrBa Moxe /ia
6yzne BeoMma KopucHa. OHa HaM, HauMe, II0Ka3yje Jia MPBU LUJb IIPKBEHE KOH-
TpOJie OHUX KOjU NpeJajy Te0J0THjy HUje 6usa yucToha, jakjie UCIPAaBHOCT
y4era, Hero KBaJIUTeT aKaZleMCKOT MpeaaBama. Mazga cy o6a Ta acrmekra
NoBe3aHa, OHa HUCY UcTa. L|pKBU je Teosioruja 6uia npesuille AparoieHa u
Ba)KHa KaKo O MOTJIa Jla Z0NyCTH Jla ce MpeJiaje Ha HeaZleKBaTHOM HHUBOY.
MoJepHUX HAyYHUX CTaHJAp/a TaJla HUje OUJIO, TaKO Jla ce I[pKBa OpHUHY-
Jla 0 TOMe KakKo Cy IpeJlaBaud HCIyHaBaju CBOjy o6aBe3y. To ce BUAU U
10 TOME LITO Ce PaAuJIO0 0 npedasarsy TeOoJIOTH]je, He 0 MybJynKanujama. Tek
KacHHUje ce JOTOJIUJIO A ce PKBEHU MPUCTAHAK OJJHOCU U Ha CaJipKaj OHO-
ra LITo je 6M0 NpeJMeT TeOoJIOIIKe HACcTaBe, a TOCe6HO Ha caZipKaj TeoJIowI-
KOT MCTpPa)XKMBama Koje je Mo CBOjoj HapaBW GUJI0 MHOTO BHIIE Y LEHTPY
jaBHe Maxkme.

llpkBeHa KOHTpOJIA ce Taja NnoBe3asja ca LieH3ypoM, Jlakje ca KOHTpPO-
JIOM OHOTa IITO je OUJIO HAMCAHO, a OCTaJIa je BaXKHUja KaJ, ce MojaBuJIa
MoryhHoCcT wTaMnamwa KibMra. KaTosmyka LpKBa je KacHUje pa3BU-
Jla Ty CBOjy KOHTpPOJIHY QYHKLMjy CKOpPO [0 CaBpIUEHCTBA, yK/bYy4yjyhu
cacTaBJ/bakbe CIIMCKA KibUTa Koje KaTOJIMLYM HUCY CMeJIM HU Jla Iocelyjy a Ka-
MOJIM Jja YuTajy, 4yBeHU Index librorum prohibitorum (UHjekc 3abpameHnx
KmHUra). Y npaBocjaB/by, MehyTHM, TaKBOI NMOKYyllaja MOTIyHe KOHTpPOJIe
(koju Hu y KaTosiM4koj I[pKBU HUje ycreo) HUKaZ HUje 6uno. Y Pycuju je
MoCTojasla Ap’KaBHA LieH3ypa Koja je (360r TecHe MOBE3aHOCTU I[PKBe U
Jip>kaBe) LieH3ypucaJla U HellofloOHe TeoJIOlIKe TeKCTOBe, aJlu NpaBOC/aB-
He LIPKBe Kao TaKBe HUKaJ HUCY U3TpajJinjie CUCTEM KOHTPOJIE TEOJOMKHUX
MUCJY CIMYaH KaTOJIUYKOM. U Tpeba HarlacUTH Jja Cy ce Y UCTOPHUjU LpKBe
pasjiMKe y pasyMeBamwy y4yela pellaBaje yrJIaBHOM TEOJIOLIKOM paclnpa-
BOM, /laKJle HQyYHHUM JUCKYPCOM KOjH je BpeMeHOM OCTaBHO N0 CTPAaHU CTa-
HOBHUIITA KoOja HUCY 6usa y6e/buBa. A Kaj je 6uio NoTpe6HO, CabopCKUM
oJiIykaMma je AedUHHCAHO LITA je ¥ CKJAAJY € LPKBEHOM TpaJHULHjoM, a IITa
Huje. Y aHTUYKO J06a TaKBa OJiJlyKa ce 3Baja ,rpaHuIia” (rp. 6pog, xopoc,
JaT. finis - oTyZ, Ae-GUHU-LIMjA), TUM OJlyKaMa ce, jakJie, pa3srpaHU4aBaJlo
WCIPaBHO OZ MOTPELIHOT, TO jeCT NPaBo y4ere 0ff jepecH.

Anu kaj mocMaTpaMo cBe TO, Tpeba UMaTH Ha YMY [ia je OBJie ped O KOH-
TPOJIY IIPKBE HaJ, CBOjUM y4ereM, a (jolr) He 0 KOHTPOJIY I0jeIMHUX TEO0JI0-
ra Koju cy 6UJIM y TaKo AedUHHUCAHUM IpaHUIjaMa. 360r Tora je orpaHuyeme
HUXOBE ZIeJIaTHOCTH (YKJby4yjyhu v HacTaBy) Mpo6eMaTHYHO NMUTAabE jep
YOBEK KOjU HUje IPOIJIAlleH 3a jepeTHKa Ce, IpeMa TOMe, HaJla3u y OKBUpUMa
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IIPKBe U IeHOT y4era. 3abpaHa npeJaBama ce, akje, Mopa OJHOCUTH Ha
HEIITO APYro, a He Ha beroBe TEOJIOIIKe CTaBOBe. PeKOCMO, Ha MOYETKY je
TO 6MO MHCTPYMEHT O4YyBakha KBAJIUTETA HACTaBe, a He KOHTPOJIe Tora Ja
JIY je oHO 1TO oApeheHN mpesfaBay Kake CBOjUM CTYAEHTHMA y carjiacjy ¢
OHUM IITO je HAJJIEXHU L[PKBEHH ayTOPUTET CMaTpao ucnpaBHUM. [Ipema
TOMe, Ba/ba PAa3MUCJIUTH KaKaB je 3Ha4aj Te CpeIlbOBEKOBHE 3amajiHe MpakK-
ce 3a JlaHallky CUTyanujy (6110 Koje pKBe).

3. NIHIL OBSTAT U BJIATOCJ10B

Y KaTOJIMUYKOj TPaAULMjH Ce JaHac 3a IPKBEHU NMPUCTaHAK KOPUCTH Tep-
MUH hihil obstat, HulITa He crpevaBa (Aa jejlaH KaHAUAAT Oyae npodecop
TeoJI0THje), 0K ce y MpaBOCJaBHOj TpaJULMjU yoOHUYajeHO roBOpHU O ,6J1a-
rocjoBy" KOju JOTUYHU MODpa Jia o06Hje off pKBe. 3aHUMJBHUBO je /ia ce TUM
pa3/IMYMTHUM TEPMUHKMA HarJallaBajy pa3JIMuMdTU caZip>kaju. biarocsios je
LpKBeHa paZma KojoM ce bor MosiM Ja HekoMe Ja 6Jiarofart, a nihil obstat
je MpaBHU TEPMHH KOjH MMa CBOjy OCHOBY Y AoroBopuma usmeby npkse u
Jip>kaBe. Mjeja GsarocsoBa mojpasyMeBa Jla Ce Ha HeroBOI IpUMaTesba
npusrBa boxju 6/1aroc/ioB, Aakje a ce HbeMy KeJid HelITO LITO je U3HaJ,
Mohu oHora Ko ra zaje. Beh je mpema ToMme cama ujeja noBsadema 6Jsaro-
cioBa (y TOM cMHUCIy) mpobJeMaTH4YHaA jep UMILIMKYje Jla JlaBaJsal 6Jaro-
cJ10Ba UMa HeKy Moh Haj BoxjuM pajmama. YKOJHMKO je pey 0 MPUCTaHKY
KOjU ce u3pakaBa THMe IITO ce ocoba mpenopyuyje bory, onza 6u Jsorny-
Ha IocjeAula MoBJjayewa 6sarocsoBa 6u/a Ja Cce Heros JiaBajal, JMc-
TaHLMpa OJ, CBOje MpeTXoJHe pajiibe (M Ja Moju bora ja ypaau To ucTo).
Nihil obstat, c opyre cTpaHe, [le0 je jeHOT yroBopa M Kajia ce je/lHa CTpaHa
TOT yroBopa Ap:KU TaMo IpeJBUheHUX Hayesa, OHJA U Apyra Mopa ajek-
BaTHO Ja pearyje. /IpyruM peyuMma: KaJ, KaTOJMYKHA OUCKYN JOTOBOPEHUM
nyTeM moByde nihil obstat, oHJA je U Ap)kaBa o6aBe3HA Ja MOCTYIMH Ha
oJrosapajyhu HauuH, TO jecT Ja CXOJJHO TOMe MCKJ/byYH AOTHYHOT U3 Ha-
CTaBe TeoJIOTHje Ha YHUBEP3UTEeTY. Y MHOTUM 3eM/baMa TO HeMa KoOHe
nocJieiuIe 3a TOI HAacTaBHHKA jep ocTaje mpodecop (M 3azapxaBa CBOje
NpPUHAAJIEKHOCTH), CaMO LITO BUIIE He MOXe Jia NpeJaje U UCHUTYje Teo-
JIolKe npejgMeTte. THMe je U OCUIYpPAHO Jia Ce MOBJIAYeHe LIPKBEHOT NpH-
CTaHKa He MOXe KOPUCTUTH Kao Ka3Ha Koja 61 yrpo3uJia ersucTeHI|jy Tor
npe/iaBaya.

[IpeMa TOM pasyMeBamy, U3rjefa fAa je 6J1arocjoB 3aMHII/beH Kao He-
LITO TPajHO, 6apeM y cMUCAy Jia je HenmoBpaTaH. OH je u3pas JiojaJHOCTHU
IIPKBEHUX BJIACTH NpeMa KaHAWAATY KOjU je U cAM [0Ka3ao CBOjy JI0jaJIHOCT
IpeMa LPKBU U TEOJIOTUjU. Y IPUHLIUILY, peY je 0 TPajHOj JIOjaJIHOCTH, IIpe-
Ma NMpPeTXOHO peyeHOM. MehyTHM, /by iU ce Mewajy TOKOM CBOjUX KUBOTA,
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a LIpKBEHU MPHCTaHAK Ce MOXe OJHOCUTH caMo Ha oapebeHu TpeHyTak. OH
je, akJse, U3pa3 HeKe Hajle, HEKOTr NoBepema y To Ja he ce Taj npodecop
(koju he ce pa3BHjaTH TOKOM CBOT >XMBOTa Kao CBakKo >XUBO 6uhe) pas-
BUTH y CMepY KOjU je KOPUCTAH U IJIOLOHOCAH 3a TeOJIOTHjY, a TUME U 3a
pkKBy. ['apaHnuje 3a To HUKazA HeMa. Nihil obstat je y TOM CMUC/Iy Ha HEKHU
Ha4yMH UCKPEHUjH jep yK/bydyje MoryhHOCT ,iorpeurHor” (y cMHUCJIy LpKBe-
He KOHTpOJIe) pa3Boja M oArosapajyhe peakliMje LIpKBEHOI ayTOpUTeTa -
noBJsiaduera nihil obstat-a. A 671arocyioB je BUIle M3pa3 MOBepema 3a Koje
ce MOXe NPETNOCTABUTH Ja je A0KUBOTHO. TuMe 1ITO ce Jjaje 6J1arocJios,
KaHAUAAT ce Ipernopydyje 3a paj y TEOJOLIKO] HAyL U jep ce Bepyje ja he
WCIYHUTH HaZly Koja je MOJIOXKeHa y Wera. A Ta Haja NnojpasyMeBa U CJO-
60y MHTeJIeKTyaJHOT pa3Boja. TakBa cj1060/a je UCTOPHjCcKU oMoryhaBasa
Hamnpe/aK TEOJIOMKOTI MHUIbEHA, MOCEOHO MpeBasw/aKemhe MOTPeIlHUX
cxBaTama U jepecu. [IpuMepa paay, f1a HUje 6UI0 TeoJIora KOjU Cy MUCTUIN
Jipyraduje of (Taja npessaajaBajyhe) HopMe, He 6GUCMO AaHAC UMaJM UKOHE
y XpaMoBHMa. /laHac HUCMO Y CJIMYHOj CUTyal[dju Kao Y BpeMe UKOHO60p-
CTBa, /I TEOJIOrHja Mopa Aa uMa MOryhHOCT KpeTawkba U HEOOUYHUM CTa-
3aMa.

[Tuciy oBUX pefioBa je MO3HATO /A ce GJIAroC/0B AaHAC Y MPABOCIABbY
KopucTH GAKTHYKH, Y IPAaBHOM CMHUCJIY, KA0 HEKa /103BoJia 32 HeuTo (,Moj
JIYXOBHUK MH je Jao 0J1aroc/IoB Jla UJleM Ha Taj myT"). AJIU TO je Cy)KaBarbe
paBor CMHUCJIA 6J1Iaroc/ioBa, KOjU je MHOTO LIMPHU Of je/JHOCTABHE [103BO-
Jie. bylarocsioB MoXe AaTH CBAaKO CBELITEHO JIMIEe, Na U JIAaUK (32 TO uMa
MHOTO NpHMepa, Kao Y KOHTEKCTY CBaJibe WU KpcHe ciaBe). Biarocios
y CMHCIY [A03BOJIe 32 TEOJIOIWIKY HacTaBy, MehyTuM, y ciayyajy [IBD, He
Jlaje yak HU enuckon, Hero CuHoj, fakie pykoBogehe Teno CIIL. Tume ce
XKeJIM jaM4YUTHU [Jla oJiyiyKa OyZie cabopHa, a He pellere jeJHOTr MojeJUHIA.
MebhyTuM, ocTaje OTBOPEHO MUTaKE KO MOXKe Jla 1A KOHAYaH CyJl O UCIPaB-
HOCTH LJpKBeHOT y4era. CUTypHO LIpKBa Kao TaKBa, a/id KaJi ce TO CBOAU Ha
rpymy JbYAW WM YaK Ha jeiHY 0co0y (Kao y KaTOJMYKOj L[PKBH), OHJAA TO
[I0CTaje KOMILJIMKOBaHMje.

Jenan BakaH esleMeHT je, JlakJje, TO IITO Ce 6JIaroCj0B Y NPUHIUIY
OZJHOCYM Ha 4YOBEKa, Ha I0je[JUHIIA, 2 He Ha TO IUTa Taj IojefuHAL] MHUCJIHU
WIn Bepyje. ByiarocyioB ciyxu mno6osblilalby CTakba YOBeKa (Koje je CBHU-
Ma HaMa yBeK IOTPeGHO), OH CaAPXKH Kesby 3a FeroBoM J06GpPOOHUTH, a He
ofo6paBambe HEKe HeroBe I[PTe WU KapaKTePHUCTHKE, Ko IITO je OHO LITO
OH Mpe/iaje CTYAEHTHUMA WUJIY NHILIE Yy CBOjUM MyOGJINKaljaMa.

[IpeMa ToMe BUAMMO J1a TEPMHUHOJIOTHja IPUCTaHKa PKBE HUje jacHa HETo
ocTaBJ/ba IPOCTOP 3a TyMauemwe. byayhu jia je To npkBeHO-ApKaBHU OHOC,
6usI0 6M MOXeJbHO Jia Ce IITO Mpelu3HUje peryauuie Npoueaypa, a To moj-
pa3yMeBa U HHrepeHuje o6e cTpaHe. [lpKaBa, KOHKpPETHHje YHUBEP3UTET,
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vMMa o6aBe3y Jja n3abepe Hajbo/ber KaHANUAATA 32 CBAKO PAJIHO MECTO, U TO
Tpeba Aa 6yae jequuu uusb. 06aBe3a LPKBE je, NaK, APYKYHje IpUpo/Jie: OHa
HeMa 33/laTakK Jja 6prUHe 0 KBAJIUTETY KaH/JUAaTa Hero Jja o4yBa TEOJIOUIKY
Tpagunujy. HaxasocT, TH IpoLecu HU y jeJHOj LIPKBU HUCY TPaHCIApeHTHHU.
Y uHTEpecy je Teosorvje, na U LPKBE, a Ce KaHAUJATY 3a Npodecopcko
MecTO Jaje HHpopMaIuja o MOCTYNKY, Kao U MOryhHOCT »kasbe.

PedyeHO ce 0ofHOCHM Ha TeOJIOLIKY HACTaBy y CJly4yajeBUMa y KojuMa je
CKJIOII/beH JI0OTOBOpP, TakKo Ja ITOCTOjU 3aKOHCKa OCHOBa u3Mehy apxa-
BE U LpPKBE O IMOJIOXKAjy TEOJIOTHje y jaBHUM (Ap:KaBHHM) HaCTaBHUM
HHCTUTYIMjaMa. OcuM BbUX, QYHKIUOHUINY joll ¥ 6pOjHE IIPKBEHE YCTAaHO-
Be. Y bUMa HeMa NOTpe6e 3a JOrOBOPOM C ApXKaBOM jep OHa HeMa HaJjijle-
»)KHOCTH. C IpaBHOT acIleKTa, LPKBa MOXe Y CBOjUM YCTaHOBaMa Jia 0CTyIa
KaKo roJ »eJid, Jla 3alloll/baBa WJIM OTIYLITA HACTaBHUKe, Aa YBOJAU Ha-
CTaBHe IIJIAHOBE WJIM HOBe NpeJMeTe W/ Jia MOHUIITABA Aocajallmbe. Anu
MIOCTOjU TEOJIOUIKO, a Yy HEKOM IIOIJIely U MOpaJ/IHO NUTame Ja JIM LPKBa
3aMCTa MOXe Jja II0CTyIa NPOU3BOJ/bHO. YUHU MU Ce [ja Ty II0CTOoje rpaHuLe,
a MCTOpHja LipKBe U TeoJIOoTHje NoKa3yje Ja je BaKHO Jia ce oHe noiutyjy. To,
HaXKaJIOCT, HUje YBEeK OHO C/Iy4aj; MHOTH YYBEHU M BaXKHHU TEO0JIO3U GUIH
Cy NOJBPrHYTH AUCLMIIMHAPHUM MepaMma 300l CBOjUX IIOIJeJia, Maja Ccy
KacHUje 6UJIU pexabruIUTOBaHMU.

4. HAYHHA C/10604A U HEHA OrPAHUYEHA

TeoJsioryja Huje jefHaA HayKa MOpeJ, Koje CTOjU ApYLITBeHAa UHCTUTYLH]ja
KOja He caMo IITO MPUMeyje lheHe pe3yJITaTe Hero U, Ha ogpeheHu HauuH,
ofpebyje uiu Makap yTude Ha TeMe, IpeJMeTe HAyYHHUX HCTpaKHUBamba.
[IpaBHa Hayka, Ha pUMep, He paJii ¥ BAKyyMy Hero y KOHTEKCTYy KOHKpeT-
He Jip>KaBe, C KOHKPETHHUM 3aKOHMMa, a OHHU Cy (0AHOCHO Havesia Ha KojuMa
N0YMBajy) NMpeAMeT MPaBHOI HAy4YHOI pasMHUI/bara. 3aKOHU Ce MOTY OJ-
JIYKOM 3aKOHOZaBla MeaTH U Pa3/IMYUTHU Cy y pa3HUM 3eM/baMa. lllTa 61
6UJI0 C eBPOIICKUM NpodecopoM npaBa Koju 61, Ha IpUMeD, 3aCTynao uaejy
Jla TIOHOBO Tpeba yBeCTH CMPTHY Ka3Hy WM Mydewe ocyheHHKa? buo 6u
M30JI0BaH Yy CBOjOj CTPYLIH, KoJlere 61 ra cMaTpaJjie YyZaKoM U paclipaB/bajie
6u C BUM y aKaJleMCKUMM Ny6JHuKalidjaMa U AUCKycHjaMa, YKOJIMKO 6U UX
6uJI0. Y TOM C/y4ajy He MOCTOjU HUKAKBa MHCTUTYILHUja KOja KOHTpOJIHIIIE
HaJlase U NpaBal] UCTPaKUBalba HayKe Hero TO YMHM JAPYyIITBO (Koje ce
OJIIyYUJIO TIPOTHUB CMPTHE Ka3He U Myuera) OJAHOCHO 3akoHojaBal. [lpy-
M IpUMep: 32 HEKOJMKO TIOJMHA, UHAYCTpUja BUlle Hehe MPOU3BOAUTU
ayToMo6usie KOjU 32 MOTOH KopucTe ¢ocusiHa ropusa. To je apymiTBeHO-
noJMTUYKO penierse. [Ipodecop MamnHCKOT dakKyyaTeTa KOju 6U paguo Ha
no6oJbllarky pajia JocaJallilbuX MOTopa (ca YHyTpalllbUM caropeBarbeM)
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He O0u 610 u3baueH ca ¢akysaTera 360r TOra, aju OM My APYLITBO Ha
HEKU HauWH o/ipeAusio mpasal pasa. Kag 64 oH HacTaBUO CBOjUM CMepOM
UCTPaXKUBaa, GaKyJITeT OM My BepOBATHO YCKPaTHO CPeJCTBa 3a UCTpa-
»KUBayuKe MMPOjeKTe, He OM My BHIlle aBao HOBAIL [ja M/ie HA HayYHe KOHrpe-
Ce UT[., KaKo 6 10Ka3ao: 0BO HUje MpaBal KOjUM MU Kao APYLITBO KeJUMO
Jia uzaemo. Jlakje, ApymITBO OJHOCHO pXKaBa UMa CBOje MeXaHHU3Me KojuMa
yTH4Ye Ha [10/ba UCTPAXKUBakha y aKaJleMCKOj CPeIMHY, a Jla TUMe UIIaK He
HOBpeJy ayTOHOMU]Y YHUBEP3UTETA.

Ay Ko KOHTpoJIMILle Npodecope Yy OCTaJIMM HayKaMa, Ha PUMeD, Y Xy-
MaHUCTHYKUM HayKaMa, UCTOPH]jH, KIbHXKeBHOCTH, QUIIOJIOTUJU U JPpYTrUM?
Huko ux He koHTposuile $OpPMaJHO, Y CMUCIY Ja MOCTOjU UHCTUTYLHja
KOja MOXKe /1a OipeJiv 1ITa je MOoA0OHO M IITa HUje. AJIM Ta KOHTPOJIA je UH-
XepeHTHa HayLl1 Kao CUCcTeMy caMOKOHTpoJia. Hayka nocroju camo 360r Ha-
Y4HOT JHUCKypca Koju yHanpebyje Hallla 3Hamwa M CIO3Hajy oApebheHe o6.a-
ctu. HayuHe Tese ce noTBphyjy (verification) wnu onoBprasajy (falsification)
y ToM fuckypcy. To je mponec Koju Moxe Ayro jJa Tpaje, ald KOjU je He-
OIXO/laH 3a NOCTOjame HayKe. 360r Tora cy HecJjlarawe ca CTaBOBUMa Apy-
TUX, jaBHO CYNpOTCTaB/balbe TUM CTAaBOBMMAa M CaMOCTa/JHa MpPOMeHa COIl-
CTBEHHUX HaJla3a HeOIXOJHMU ejleMeHTH Hay4yHOr Iporpeca. 3a HeynyheHe
TO Jejyje NMOHeKaJ Kao c/1aboCT UM MaHa, aJlu caMO Taj CUCTeM CaMOKOH-
TpoJie oMoryhaBa HampeJak U jajbe cno3Haje. To cy mokasaje JUCKycHje o
NaH/IeMUjHU Y TIOC/Ie/ilbe TPY TOJMHE; PETKO Jia je HaydyHa JUCKycHja (a Ka-
MOJIM U3 06/1aCTH Kao LITO Cy BUPOJIOTHja U eNUAeMHoJI0THja) 61Ia ToIU-
KO y LIEHTPY jaBHe naxkwe. To je M3a3Basio 3a0yHe MHOTUX JbYAU KOjU HUCY
CBECHM TOT NPUCTyNa Hayke. OHU Cy O4YeKUBaJU T'OTOBE OJrOBOpE, KaKBe
HaykKa, cpehoM, 4ecTo U MOKe Jia IPYKH, a JOOUIH Cy HAyYHHU JUCKYPC KOjU
MM HHje a0 MyTOKas KOojy Cy KeJIeJIH.

Taj npuHIMD Baxku U 3a Teosiornjy. Kaj y Teosoruju He 61 6uJI0 Hampe-
TKa ¥ IpOMeHe, HOBUX Ca3Hama U oTKprha, oHa He 61 UMaJsla MeCTO Ha YHU-
BeP3UTETY Hero 6M ce MOIVIa HAYYMTH, Kao IITO Ce HEMITO Y4YU Y LIKOJIH.
Any oHa ce pa3dyMe Kao Hay4yHa rpaHa, LITO 3HA4yM Jla CBAKU HbeH pe3ysTaT
MOJKe, CpeJICTBMMa pa3yMa, CBAaKO 3aMHTepecoBaH Ja penpoAayKyje — U JAa
TUM ITyTeM Aobhe 10 uctor pesyiataTta. YoBeK Koju je padymaH (U KoOjH je cTe-
Kao HeKa [Ipe/l3Hama) MoXke Jja pa3yMe WJIM Jia 06pa3ioeHo of0uje pe3yil-
TaTe TEOJIOUIKOT pa3MUILL/batba U UCTPAKMBaHa. YC/I0B 3a TO je, HAPaBHO,
Jla IpUXBaTH Te3y O NOCTOjakby BHUlIe peaJHOCTH, bora, Koja ce kao TakBa
He [ /I0Ka3aTH HEero je akCHMOM, aJld YaK M HEeBEPHHUK MOXe Jja pa3yMe
CTPYKTYpe TEOJOUIKOT pa3MHII/bakba U 1a pe3yJiTaTe NPUXBaTa UM Of0Hja
- caMo LITO Cy OHU 3a Iera 6e3 peJIMTMO3HOI 3Hayaja. AJIM TeoJIoruja HUje
jeflHA HayKa Koja I0oJla3y OJi aKCHUOMa; U Jipyre MMajy CBOje, Ha NpUMep,
MeJUIIMHA, KOoja HUje ,HeyTpasiHa" HEro je WeH IU/b Ja CJAYKU 3[paBby
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Y0B€EKa, UJIK OINET MPpaBO KOje 2KeJIrk Ja IIOCTUrHe IITO l'IpaBeL[HI/I]'e APyUITBO.
[I[peMa ToMe, Teosi0THja Ce Kao HayKa pasJjHvKyje 0f, OCTaJUX CaMO CBOjUM
npeaMeToM, 0K cy MeTo/e (Y emMUCTEMOJIONIKOM CMUCIY, He Y TPAKTUYHOM
pazy) ucre.

5. UPKBA U OMYBAHE TPAAULIUIE

Kako oHZa LpkBa MoXe [la 04yBa CBOjy TeoJorHjy? 3a pasMUI/bakbe O
TOM MUTaKY Tpeba /ja ce pa3MHUILL/bA U O N0jMy TPaJUILMja, Tpeaame. Lipkea
4yyBa TpaJULHUjy — aJlu U TpaJulibja je HelITO XUBO. [Ipenamwe 3Hayu npo-
cAeJUTU UCKPY, BaTpy, a He xJaJjaH Ieleo, AaKJ/e YyBaTH OHO LITO je XXUBO,
npoMewmnBO. McToprja LpKBe je NyHa NpyMMepa KOjU NOKa3syjy Taj XKUBU
pa3Boj LJpKBEHOT Hay4yaBama. AJIM Ty ce LIPKBa HaJla3u Ha 0CET/LUBOM NYTY
Ha KOjeMy NpeTH OMacCHOCT MPOU3BOJbHOCTH, C jefijHe CTpaHe, U JOKTPUHaA-
pu3Ma, ¢ Apyre cTpaHe. Pa3ymM/bHBO je /la He MOXe CBAaKO MPOIJIACUTH 6UJIO0
IITa Kao y4Yele CBOje I[PKBe — TO 6U OWJIO MPOM3BOJLHO M yOpP30 He OU
OMJIO jaCcHO IITA je CYIITHHA Bepe. AJIM JIeK POTUB TOTA je KMBa JUCKYCHja
y TEOJIOTUjU KOjOM Ce KpUCTaJUIle JOMHUHAHTHO MULL/beke — MOHEKaJ U
BUILle O[] jeJHOT; y CBUM XpUIIhaHCKHUM I[pKBaMa 0 oipeheHUM nmuTamuMa
NIOCTOjH HEKOJIMKO TEOJIOLIKHX CTAaBOBa KOjU Ce cMaTpajy Ba/baHUM. Yiora
IIPKBE Ce MOXe YIIOPeAUTH C YJIOTOM HacuIa Ay Besnke peke. Hajoosbe 6u
OMJIO J]a HACUT HUKAJ He Mopa Jia ce KopucTy. OH je Ty 3a CBaKHU CJIy4aj, aju
JIOK Ce peKa Ha/la3W y OKBHpHMa Hacuma ca obe CTpaHe, He MOCTOjU MPoO-
6s1eM. A IOKTpUHApH3aM je YBPCTO MHCHUCTHPAale Ha HEeNpOMEH/bUBOCTH
4yak U ¢opMysanyje LPKBEHOT Y4YeHa, UITO 03HAa4aBa HEHUCTOPHUjCKH MpHU-
CTyI MpeMa MUTawy Npe/Jama. Takas cTaB ce y NPOTeCTaHTU3MY 3Bao ,,pyH-
JlaMeHTa/IN3aM", a KacHHje ce Taj MojaM KOPUCTHO U 3a JIpyre BepoucIoBe-
CTH, TOCEOHO 3a UCJIAM.

llpkBa, AakJ/e, UMa OCeT/bUB 33JaTak Ja BpLIM CBoOjy YHKUUY Hak-
30pa Ha/Ji TEOJIOTHMjOoM Haj60/be TAKO IITO je YOINLITe He BPIUH, TO jecT Aa
He MHTEepBEHUIIe MAKO UMa IIpaBO HA TO. ]_[pKBEHO y4yemwe ce He YyBa ,4u-
cTUM" 3a6paHaMa Hero JMCKypcoM, Kao LITO TO GMBa U C JAPYTUM XyMa-
HUCTUYKHUM HaykaMma. LipkBa je Be3aHa CBOjoM TpaAuLIMjOM. JacHO je Ja je
TpaAulyja npobjeMaTUYaH TEPMUH, KOjU Tpeba 06jaCHUTH U TYMadUTH.
360r Tora ob6jallmerme 3axTeBa U Ta OBE3AHOCT, JJaKJe OJJHOC L[pKBe Mpe-
Ma Tpaauuuju. OBJe ce MOXKe CaMO HallOMEHYTH [a y TOM NUTamwy MOCToje
KoHdecruoHa/He pasJ/vKe, C TUM LITO [IpaBOCJaBHe LPKBe, kao U KaTosiny-
Ka, UMajy TeHJeHIUjy Jja norucTtoBehyjy LpkBy ¢ TpaaulujoM. [Ipema ToMe,
TpaJMIiFja HYUje HEUITO IITa I[PKBa noceayje Hero je (Kao IITO Kaxke U ped
JIpeaame”) oOHa y UCTO BpeMe U MpoIeC MpeHollekha — npejaje U3 jeJiHe
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reHepayuje y Apyry. Jlakie, TO je HICTOPHjCKH MPOLEC KOjU MOAJIeXe, Kao U
CBe Yy UCTOpPHjH, IPOMEHAMa U pas3Bojy. JacHO je Jia je TO KOMIIJIMKOBAaHO U
JIMHAMUYHO forahame, 0 KojeM OBJle He MOXKEMO JIeTa/bHO J]a JUCKYTYjeMO.

6. APYTA MOJbA LIPKBEHOI' YTULIAJA HA TEOJIOTU)Y

[luTame je ma JiM NpKBa Tpeba Ja UMa jolll HEKe HWHrepeHIHje mpeMa
TeoJIOWIKUM (aKy/lTeTUMa, OCUM [laBaiba CarJIaCHOCTH INMPUJIMKOM 3aIlo-
IIJbaBatba HOBUX HACTaBHUKA. BakaH esleMeHT je CTpPyKTypa HacTaBHOT
IJIaHa, TO jecT KOJIMKO 4acoBa MUMa CBaKMW NpeAMET, U KOju NpeLMeTH ce
yoniuTe npeaajy. Ty noctoje koHdecuoHa/He TpaJuliyje; TaKO Cy KOJ MpPo-
TecTaHaTa 61M6JIMjCKe HayKe 3HATHO BaXKHUje Hero KoJ ApyTHX, aTpoJioruja
¥Ma BUIIM CTaTyC KOJ IpaBocjaBala UTH. Y 3eM/baMa Ha YHUjUM yHHUBeD-
3UTEeTHMa N0CToje HeKOHpeCHOHa/lHe TeoJOoLIKe CTyJHUje, kKao y EHreckoj
nau CeBepHOj AMepHIM, LIDKBe YIJIaBHOM MMajy J0oAaTHe CTyAHWje 3a CBOj
KaJlap UM UX ofMax maJsby (mocebHo 6yayhe cBeliTeHHKe) y IPKBeHe yCTa-
HoBe. To nokasyje BaXKHOCT TUX Tpajguuuja. Kag koudpecruonannu dakynre-
TH JieJlyjy y OKBUPY CBETCKHUX YHUBEP3UTETA, [IPKBe CY YIJIaBHOM pe3epBHU-
cajie ceby IMpaBo Jia YTUYY Ha HAacTaBHU IJIaH. MehyTuM, To ce ofHOCU Ha
CTPYKTYPY, aJld He U Ha CaZip>Kaj TeoJIOIIKe HAaCTaBe.

Jpyro 3aHMMJ/bUBO NHUTale je U360p cTyAeHaTa. [la JiM Ap>KaBHU YHU-
BEP3UTET MOXe O] CTyAEeHTa Jia TPakH, OCUM MNPOMMUCAaHUX JOKyMeHaTa
(MaTypa, mpUjeMHH HUCOUT), U JOJAAaTHe YCJOBe, HA NpHUMep MPUNALHOCT
oJpeheHOj LIpKBU MM MUCMEHO MUL/bEHE CBEIUITEHOT JULa? AKO CTYJEHT
KeJIM Jia ce yIo3Ha ¢ KOHPeCHOHAJHOM TEeOJIOIKOM KYyJTYpPOM a HUje YjIaH
Te KoHdecHje, Tpebasio 6 Ja UMa Ty MOTYhHOCT Ha YHUBEP3UTETY. YHUBED-
3UTET je jaBHa yCTaHOBA Koja ce puHaHCcHpa Hope3nMa CBUX rpahaHa; mpema
TOMe, He NIOCTOjH PasJIor Ja CTyAuje 6yly OTBOpeHe CaMo 3a CTYAEeHTe KOju
HCNYyaBajy AojaTHe yciaoBe. [lucal oBUX pefoBa je npe Buile of 40 rogu-
Ha noxabhao npejaBama Ha [IB® koju je Taga jowr 6uo y BaacHuwtBy CIILI.
Huje 610 3BaHWYHO ymucaH (jep 6u To 6UI0 MPO6JAEMATUYHO 3a CTUIIEH-
nucty COPJ), anu je 610 BpJio 33/[0BOJbAH IITO je MOCTOjasa Ta MoryhHoCT
KOja My je faJjia LIAaHCy Ja CTyAUpa OHO LITO je XTeo. UCTO Tako, CTYAEHTH U
noktopanau CIIII cy, c 6;1aroc/ioBOM LIpKBEHUX ayTOPUTETA, OUJIM Ha KaTo-
JINYKUM Y IPOTECTAaHTCKUM QaKy/JTeTHMa y UHOCTPAHCTBY U MHOI'O HbUX je
CTeKJIO Hay4yHe TUTYJle, LITO je AONpPHUHEJIO Pa3BOjy U HANPETKy TeoJIOTHje
y Cp6uju.

U oBze mpumep u3 Apyre Hayke MOXe Jja OyAe of KOPUCTH: Jla JIU OU
ce Ha MeJHULMHCKU QaKyJTeT MOrao ynucaTH YOBeK KOjU je MOJIOKHO CBe
noTpe6He HUCIUTE, M KOjU Kaxke Ja He Bepyje y IUKOJCKY MeSULUHY
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HEro y HaTIpPHUPO/He CHare U Jla HaMepaBa /ia ce KaCHUje y KUBOTY OaBH
BpavyapermeM U UClie/bUBalbeM byAu oMohy mMaruje? Tpebasio 6u Aa Moxe.
Axko 6yze HacTaBMO ca CBOjUM IIJIaHOBUMa, OH he KacHUje Hauhu Ha BeslMKe
norteikohe W npenpeke. Ajy HUje 3alaTak YHUBEP3UTETA Ja TO CIHPEYH.
[Ipodecopu he mokymaTtu cBe Ja My JJOKaXKy UCIPABHOCT CBOjUX MeJUIMH-
CKHX JocTUrHyha, aji ¥ aKo oCcTaHe IPU CBOMe, MOXe Jia OCTaHe Ha daKyiI-
TETY YKOJIMKO UCIyhaBa cBe 06aBese, TO jeCT MoJsiaxke cBe ucnure. CIUYHO
6u 6UJIO ca CTY[EHTOM TeoJIOTHje KOju He MpHUIaja AOTUYHO] LPKBU U
KOjH JKeJIU Jla CTyMpa HkeHy TEO0JIOTH]y. 3allITO My ce TO He 61U oMoryhusio?
[IpemMa TOMe, He B/ U Ce pasJior ja IpKBa MMa yTHUIAj HA U360p CTyAeHATa
TEOoJIOLIKUX PaKy/ITeTa.

7. 3AKJbYYAK

[IpaBo je cBake BepcKe 3ajeJHULLE [1a O PeSU LIeJOKYIIaH CBOj YHYTpall U
Y CIIOJbHU KUBOT, YK/bY4yjyhu cBoje ¢dopMe GOrociykema, CBoje HaYMHE
OJJIyyHMBama U cajpkaje cBoje Bepe. AJM HUjeJHa Bepcka 3ajeiHMLIA He
CTOjU W3BaH HEKOJIMKO KOHTEKCTAa — CBaKa Ce HaJja3u y oZpeheHOM Bpeme-
Hy, Ha oZijpeheHOM MecTy U y KOHTAKTY je ca JbyAuMa UCTe WK Apyre (Uiu
HUKakBe) Bepe. To 3Hauu Jla He MOCTOjU BepcKa 3aje/lHULA KOja He MojJie-
»Ke IpOMeHaMa, Kao U CBe ApYyro y ucTopuju. MehyTum, noce6HOCT Bepe je
y TOMe IITO 3axTeBa Ja NOCTOjU U HEUITO HENPOMEHJ/bMBO, HELITO TPAjHO
y 10j. 3aZjaTak je Bepcke 3ajelHULE Ja TO UAEHTUPHUKYje, a OHZA MOXKe
MHPHO [a [ONYCTH NpOMeHe U pas/iMKe y CBeMy ocTajoM. McTopuja cBUX
TeoJIorvja, He caMo XpUUThaHCKUX, NOKa3yje Ja TO YONIUTe HUje JAaKo HHU
TPUBUjaJHO.

[IpKkBEeHU NMpPUCTAaHAK Kao MPeJyCJOB 3a MpejiaBatbe HA TEOJIOMIKUM ¢a-
KyJTeTUMa jefjHa je (oA BUIIE) KOHKpeTH3alMja Tor mpob6sema. Kaz ce
[[PKBa, Kao LITO TO Y MHOTUM IpKBaMa GMBa, pa3yMe Kao OpraHu3aM Koju
Ce CacTOjUu OJ JbYACKOT U OJi HATIIPUPOJHOT, OH/ZA je pa3yMJbHUBO 3alITO Taj
nmpolec co6oM MOXe Jla HOCHU TOJIMKO mpo6bJsiema. Kaz ce, mehyTum, cBa Ta
NMTaba HEeNpPUCTPACHO MOCMaTpajy U Kajja ce OHaj HATIPUPOAHU PaKTOp
y3Me 0361J/bHO, ITOCTAje jacHO Ja I[pKBa He 61 Tpe6asio Jja ce 60ju OBOT HUJIU
OHOT TEOJIOLUIKOT MpaBlia. 3a BEPHUKe, UCTOPHja je MoKa3aJsa Jia Ha Kpajy u
LIPKBAa U TEOJIOTHja 0CTajy Yy NPUHIMITY HA UCIPAaBHOM MyTY, 6e3 063upa Ha
CTpaHIyTHIlE KOjUMa Cy MopaJie /ja Iy U KOje Cy Ba/b/la YBEK HEOIXO/IHE.
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CBe je mo4eJio jomr kpajeM 1968. rogune. Ha IV cegaunu ®akynteTckor
Beha oxpxanoj 13. fenem6pa 1968. roguHe gekan npod. [lasae JuMutpu-
jeBuh je obaBectno Behe na ce CekpeTrapujaT 3a 06pa3oBame, KyJATYypy
u Hayky Conujanuctuyke Peny6sauke lpHe lope (k1acCHYHUM peYHUKOM
pedeHo: MuHHCTAapCcTBO 3a 06pa3oBame, KYJATYpy W HayKy) o06paTuo
c Mosi6oM fa ce ocHyje lleHTap 3a BaHpeaHe ctynuje y Tutorpagy. Toj
M0JIOH ce mpujpyxuia U CKynuTHHa onuTUHe TUTOrpajg U TaMOLIKBU
Paguuyku yHuBep3uTeT ,MunyH boxxoBuh“. OBa MoJ16a je 6usia mpoy4yeHa
Y IPBU KOHTAKTH Cy OUJIM 00aB/beHU. PaKysITeT je yro3HAT ca moTpe6oM
3a OCHUBame OBOT LIeHTpa, jep je npencrtojao ynuc oko 200 BaHpeAHUX
ctyaeHarta. [lonyay je 6uo yuuHuo u [lpaBHu dakynter y Cniauty, anu
LIpeJCTaBHUIM oJpeheHUX ycTaHOBA cMaTpajd cy 3a HOoTpebGHO Ja ce
npBo obpare IlpaBHoM dakyntetry y Beorpaay, c 063upoM Ha TO ja y
Turtorpazny nocroje ABa daky/aTeTa KOju cy cacTaBHM Jeo Beorpazackor
yHuBep3uTeTa“. PakynteTcko Behe je Jajso HavyesHy carjacHOCT 3a
ocHUBame lleHTpa 3a BaHpeAHe cTyAuje y TuTOorpasy M HaJ0XKHUJIO
Komucuju 3a capaziiby ca NpUBpeZOM U APYLWITBEHUM Cayxb6aMa a Crpo-
BeJie 0BO y JieJI0.

KomMmucuja je To y HapeJHUM MecelMMa U yYUHUJIA U noHena Pakynret-
ckoMm Behy ussewtaj 13. okTo6pa 1969. rogunel. Y Ussewtajy ce Hajnpe
NoMUIbe J1a je YTBpheHO HUHTepecoBame CBpLIEHUX MaTypaHaTa y lpHoj
Topu 3a oBakBe ctyauje. [loToM, 1a Cy ycnocTaB/beHU KOHTAKTH U BOhEHHU
pa3roBopu ca HU30M ycTaHOBa U opraHa y LipHoj l'opu o HauuHy U dopmMu
nomMohu nmpu oBoM opraHu3oBamy. HaBogu ce na cy BoheHH pasroBopu ca
PalHUYKUM YHUBEP3UTETOM KOjU je Tpebao Jia mpey3Me Ha cebe TeXHUYKe
MOCJIOBE y BE3U Ca PaJiOM IieHTpa.

Komucuja je npegioxuia Ha4uH opraHusanyje Hactase. Ha cBuM npep-
MeTHMa IIpBe TO/lMHe, OCUM Npe/iBOjHUUYKe 00yKe, oAp>kasio 6U ce no 40 ya-
COBa, WITO 6W YyuHWIO yKynHo 200 yacoBa. Y okToOpy M HOBeMOpy 1969.
6u ce oapxkasno 80, a y anpusy u Majy 1970. rogune 120 dacoBa. Mcnutu
6u ce oapxany, y ckiaaay ca Cratytom [IpaBHor ¢akynrera y Beorpa-
2y, ¥V jyHCKOM, cenTeMbGapCKOM U OKTO6AapcKoM poKy. [IoToM cy usnoxeHU
duHaHcHjcKU AeTasbu. LleHTap 6 ce M3ApXKaBao Of FOAMLIBUX ,JONPHUHO-
ca CBaKoOT IOjeUHOT CTyAeHTa y usHocy of 1.200 amHapa roauuime”. Of
150.000 guHapa ykynHux TpoikoBa, 100.000 gunapa 6u npumnaso [Ipas-
HOM ¢aKy/TeTy 3a OpraHusalyjy HacTaBe U HUCIMTA, XOHOpape HaCTaBHU-
MMa, MyTHe TpowKoBe U Apyro, a 50.000 nuHapa 3a opraHusanujy Paj-

1 IpemxoM Ha fOKyMeHTy je 3amucaHa 1961. roAMHa, aliu U3 CBera WITO je ¥

JIOKYMeHTY 3a6eJiexkeHo jacHo je fja ce paau o 1969. roguHu.
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HUYKOM YHUBEP3HUTETY, Ca KOjUM O Ce CKJIOIHO YyroBOp HAa FOAMHY JaHa.
[Toce6HO ce HAMOMUIbE /1A je U3HOC CTYJIeHTCKe ,mapTuuunamnuyje’ ox 1.200
JIMHapa ,ipuxBahieH Kao BeoMa yMepeH 0/ CBUX, a I0OCEOHO 0J] CAaMUX 3aUH-
TepecoBaHMUX KaHAUJATA".

KoMucuja je npegioxuiia fa neHTap BOJH KOJIETHjyM O, iBa HACTaBHUKA
Y jenHor pagHuka CeKpeTapujaTa Koju 6 6W/IM YIpaBa ieHTpa.

Ha kpajy KoMmucuja HarnamaBa fia cy ce CTEKJIM CBM YCJI0BU Aa lleHTap
,OTIOUHE ca pasoM Beh oBe jeceHu“. M3BeuTaj je mormucao npejcesHUK
KoMucuje 3a capazmy ca NIpuBpesioM U APYIITBEHUM cayx6ama Ap Biajgan
CrankoBuh.?

dakynTeTcko Behe je Ha CBOjoj ceJHUIU oAp>kaHOj 15. okToGpa 1969.
rofuHe npuxBaTujo npegsnore Komucuje 3a capafmwy ca NpUBPeSOM U
JpyIITBEHUM cayk6ama. Takobhe, ogpeaunsio je y YnpaBy LieHTpa 3a BaH-
pexnne cryauje y Tutorpany npod. IlaBna JumutpujeBuha, npod. Jeseny
JanunoBuh wu Tanacuja JanuhujeBuha. OHM cy ce UMasiM cTapaTd o
byHkuuonucamwy lleHTpa u cnpoBobemy ogjyka Pakyiarerckor Beha U
JpPYyrUx opraHa y Be3u ca oBUM pajom.® PakyJITeTCKU CaBeT je Ha CeQHULH
oA 23. okto6pa 1969. roguHe jegHoraacHo AoHeo OANYyKy O AaBamy carJa-
cHoctH Ha Opnyky Pakynrerckor Beha o ocHuBawy lleHTpa 3a BaHpeJHe
cryauje y Tutorpaay.*

lenTap je paguo mxkoscke 1969/70. u 1970/71. rogune. ®akyaTeTCKO
Behe je 29. jyHa 1971. roavHe [OHe0 OAJAYKY O HAaKHAJAU YIPaBHUKY, 4Jia-
Hy ynpaBe, cekpeTapy lleHTpa 3a BaHpezHe cTyAuje y TUTOrpasy u Apyrum
cayx6enunuma Paxysntera 3a paj y ToM HeHTpy.” ®akyarercko Behe je 27.
centeM6pa 1971. rojrHe jeAHOIJIACHO NPUXBATUJIO NIPeJIOT /ia Ce, Ha OCHO-
By nucma HsBpuHor Bujeha CP lpHe lope y koMme je 3amosuio ,IlpaBHuU
dakynrteT y Beorpaay fa nomorHe fa LleHTap 3a BaHpeHe cTyAuje y Turo-
rpaZly paJiy joul U OBe TOAMHE, C TUM IITO GU OHM 3a ciefiehy IIKOJICKY To-
JUHY NIpeAy3e/y Mepe paju OTBapamwa npaBHor ¢akynTeTra y Turtorpaay”.
YnpaBHuk llenTpa npo. IlaBne JlumutpujeBuh ,je HaBeo ga 300 kaHAHU-

2 All, Hseewmaj Komucuje 3a capadiy ca npuepedom u OpyuwmseHuM c/y-

sbama 00 13. okmobpa 1969. 2odune, 1-2; 3800 u3 3anucHuka ca 1V cednuye Pa-
Kynmemckoe eeha 00 13. deyembpa 1968. 2o0duHe.

3 Allg, 3anucnuk ca cednuye Parymmemckoz seha 00 15, okmo6pa 1969. z0dute, 5-6.

4 Allg, 3anucHuk ca cednuye Pakyrmemckoz casema od 23. okmo6pa 1969. 2odute.

5 Allg, 3anuchuk ca cednuye Gaxyamemckoe eeha 0d 29, jyna 1971. 200ume, 12-13.
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JlaTa YyeKa YIUC U Tpaxke Jja ce HacTaBu paf y Llentpy y Tutorpany“® Tako
ce ynuio U y Tpehy mkosicky 1971/72, kako he ce UCIIOCTaBUTH MOCIEIHY
rofiuHy nocrojata Llentpa.’

®akyntercko Behe je Ha cemHunU of 15. Maja 1972. roguHe UMaJo Kao
JleceTy TadyKy AHeBHOTr peja ,lIpectaHak HacTaBe y lleHTpy 3a BaHpejHe
cryauje y Tutorpaay“. YnpaBHuk llentpa mpod. I1. JumutpujeBuh je 06-
pasJiokHo MHCMeHU NpejJior Ynpase LleHTpa o npecTaHKy ofpXaBaka Ha-
cTtaBe y Tutorpagy, KpajeM Te IIKOJICKe TOAMHe. YIpaBa je yYMHUJIA OBaj
npepJior ,36or Tora wto je Peny6snuko usspiiHo Behe CP Ipue lope fgo-
HeJslo OJJIyKy o oTBapamy [IpaBHor dakyiatera y TuTorpaZy, ca npaBoMm
ynuca crygenara | u Il rogune”. ®akynrercko Behe je jeqHOrIacCHO MpUxBa-
TUJO ,JpeaJjior Ynpase lleHTpa 3a BaHpenHe ctyauje y Tutorpaay o mnpe-
CTaHKy oJpkaBarha HacTase ca 30. IX 1972. rogune”? Tako je npecrao ga
noctoju LleHTpa 3a BaHpeaHe cTyauje [IpaBHor dakysnTera y Beorpany ca
cepuiiTeM y TUTOrpajy, HAKOH TpPH WIKOJICKe ToguHe, 1969/70, 1970/71.
u 1971/72.

3akoHOM Koju je poHesa CkynmtuHa CP LpHe lope 25. maja 1972. ro-
JIiHe ocHoBaH je [lpaBHU ¢akynTeT y TuTorpajy Kao HaCTaBHO-Hay4Ha U
o6pa3oBHa yCTaHOBa y K0joj Ce OpraHu3yje U pasBuja 0OpPa30BHU U HAy4YHO-
HCTPaXKUBA4YKU paj, Y 0 06J1aCTH NMPaBHUX U HbUMa CPOAHUX JPYLITBEHUX
Hayka. ToM NpUJIMKOM je UCTAaKHYTO [Jia Ce,,0CHUBalkhe OBe BUCOKOUIKOJICKE
YcraHoBe HaMehe Kao HEONXOJHO Ca CTAHOBMIITBA YKYNMHUX APYIITBEHUX
noTpeba Penmy6simke”,

[Topen LleHTpa 3a BaHpeJHe CTyAHje Koju je oMoryhuo Ja u3 mwera Ha-
craHe HoBU PakynTeT, npodecopu [IpaBHor dakynreta y beorpany nanu cy
BeJIMKU U HeMepJbUB JONPUHOC 0BOM HacTaHKy. Of cefaM 4saHoBa MaTuy-
He KOMHCH]e KOjy je popMHUpasio Maja Mecela cTe roauHe U3BpiHo Bujehe
CP Lipue l'ope, yeTBopuLa cy 6uau npodecopu [IpaBHor ¢akysnrera y beo-
rpany: Musan MunytuHoBuh, pe/iceTHUK MaTU4yHe KOMHCHje U YIaHOBU
JekaH npod. Hukona CtjenaHoBuh u npodecopu IlaBse JlumMmutpujeBuh u
Bojucnas bakuh. Of yeTBopHIle NPBUX HACTaBHHUKA, Koje je nsabpasa Ma-
TUYHA KOMUCH]a, ABOjULA cy 6UJIa paHUjU npodecopu [IpaBHOr dakynTeTay
Beorpaay: Hukousia Cpsentuh u Bpanucias HegesbkoBuh, koju cy usabpaHu

6 Alld, 3anucHuxk ca cednuye Parymemckoz seha 0d 27. cenmembpa 1971. z0dure.

7 Bupertu Alld, 3anuchuk ca cednuye Ljenmpa 3a eanpedne cmyduje y Tumozpady

odpaicare 4. pebpyapa 1972. 2odune.

8 Allg, 3anucnuxk ca cednuye Parymmemckoz seha 0 15, maja 1972. z00ute, 9.
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3a pesioBHe npodecope. [IpBu JlekaH HoBoocHOBaHor [IpaBHOr dakyaTeTa y
Tutorpaay nocrao je npodecop Cpsentuh. HactaBa 3a npBy u Apyry rogu-
HY CTyauja je modesia okTo6pa 1972. rogune.’

O ocuuBamwy [lpaBHor dakynrera y Tutorpagy y Anaavnma [IpaBHor da-
KynTeTa y beorpaJly CKpOMHO M HeNpeTeHIMO3HO je 3abesiexeHo: ,,Y TOKy
mkosicke 1971/72. roguHe IlpaBHU dakynTeT je ykaszao momoh, u mpe-
KO CBOjUX OpraHa M IojefiMHalla, Npu obpa3soBamwy [IpaBHOr dakynteTa y
Turtorpazy.?

11

[IpaBuu ®Pakyntet y KparyjeBuy je 7. okto6pa 2022. roguHe obenexuo
50 rojvHa nocTojamwa MpaBHUX CTyAMja y TOM rpajy. CBeyaHoOCT je 6usa mo-
BOJ, ia Ce CETUMO THUX [ToYeTaka.

@akyntercko Behe je, Ha cegHunu of 26. jyHa 1972. rogvHe, mop
TaykoM IX u [Xa pacnpaB/paso o oTBapawy ofesbewa y KparyjeBuy u
MMeHOBaWy yIIpaBHUKA TOT o/ie/berba. Hajmpe je mpogekan npod. Pagomup
BypoBuh noaHeo u3BelITaj O MpeAy3eTHM MepaMa 3a OTBapambe O/le/berha
y KparyjeBuy. IloToMm je ycieauna AWCKycHja y KOjoj Cy y4ecTBOBaJIU
npodecopu H. CrjemanoBuh, B. Bakuh, WM. Makcumosuh, ]. Jlanunouh,
B. Cumosuh, B. Bpajuh, /JI. KaBpan, A. Bayuh, [. Wowkuh, B. PajoBuh u
P. BypoBuh. Ha kpajy je ®akynrercko Behe JoHENO OAJIYKY Jla MPEJIOKU
oTBapame Opes/bema 6eorpaackor [IpaBHor dakynatera y Kparyjesuy
¥ MMEHOBAJIO 3a ympaBHHKa Tor Ojgesmewa Ap KuBomupa hopbhesuha,
BaHpezHor npodecopa [lpaBHor ¢pakyatera y Beorpamy.!!

®akynTEeTCKU CaBeT je 0 0BOME paclpaB/bao Ha ceJHULY of 29. jyHa 197 2.
roguHe. Ha moueTky je nmpozekan P. Byposuh (u npegcegnuk Komucuje 3a
drHaHCHjcKa NUTaWka) yno3Hao 4iaHoBe CaBeTa ca npeasoroMm CKynuiTu-
He onuTtuHe KparyjeBay ga I[IpaBHu dakynTeT y Beorpasy oTBopu cBoje
oje/berbe y Kparyjesuy. Bohenu cy pasroBopu ca npejcraBHUnMMa CKy1-
mTHHe onmTHHe KparyjeBan, pasriefaHe cy 6ynyhe pagHe npocTopuje u
KOHCTATOBaHO Jia II0CTOje yCJI0OBY 32 HOpMaJiaH paJ. [Ipema HaupTy yrosopa,

9 [pasnu ¢akyrmem 35 200una. 1972-2007 (na cuzyprom nymy), Tlogropuna
2007, 34-36.

10 AT, H3sewmaj o pady Gakyamema y wikoackum 20dunama 1971/72. u 1972/73,
Beorpap ¢pebpyap 1974, 7.

1 AT, 3anuchuk ca cednuye Pakyimemckoz eeha 0d 26, jyra 1972. 20dune, 7-9.
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CkynmtrHa ontrHe KparyjeBarn je Tpeb6aso fa craBu [IpaBHoM dakynTe-
Ty y Beorpaay Ha pacnoJsiaratbe oko 90 MUJIMOHA CTapuX JMHapa 3a ,0BY
KaJIeHZapCKy TOAWHY 3a MOTpebe OBOT 0Jle/bemha’.

[Tocsie oBOT 06pas/ioKemha U AUCKYCHje ¥ KOjoj je y4eCTBOBAO JIeKaH U He-
KoJ1MKo 4jaHoBa CaBeTa, Paky/TeTcku caBeT je foHeo OANyKy 0 OCHUBaky
Opemewa 6eorpajckor [IpaBHor ¢akynTtera y KparyjeBny. Yaan 1:,0cHuBa
ce Onesmeme Beorpaackor [IpaBHor dakynrera y KparyjeBuy. Ogesmbeme je
MMaJo CTaTyC OCHOBHe OpraHu3aliyje yApylleHor paja 6e3 cBojcTBa Npas-
Hor sinna y okBupy [IpaBHor ¢akynrera y beorpagy (4. 2). Ynan 3 je npo-
nucao fa Ofes/bermeM pyKOBOAM YIIPaBHUK Kora uMeHyje Behe [IpaBHor ¢a-
KyJaTeTa y BeorpaJly U3 pejia HacTaBHUKa. YIIpaBHUK je KMao Hape/60/laBHa
npaBa y rpaHuliaMa oBJlalihera ,Koja Ha Hera IpeHece JieKaH". Y3ajaMHa
npaBa U 06aBe3e, a HAPOYUTO MaTepHjalHU YCI0BU U PUHAHCHjCKa CpeiCTBa
3a HajMame NeT IKOJCKUX F'ofiMHa OUJIU OU peryaucaHyd yroBopom usmehy
[IpaBHoOr dakynrera y beorpagy u CkynurtrhHe onuthHe KparyjeBan (4.
4). Jlo KOHCTHUTYHCaba OpraHa ynpas/batba Ofje/berba, OpraHu yrnpaB/bakba
[IpaBHOr dakyaTeta y beorpajy AoHOCUIHN G CBe OJJIyKe Koje ce O HOCe
Ha opraHusauujy u paj Ofesbema (4wi. 5). YiaHoM mecT oBaaurheHo je ®a-
Ky/JTeTCKO Behe Jia fjaje objalimerba U YNy TCTBA 3a IPUMEHY U CIpoBoheme
oBe oAJyke. [IpemMa oApe/i61 Y1aHa cefjaM, OBa OJ/IyKa je MMaJia Jla BaXKH OJL
JlaHa MTOTIHMCHBakba yroBopa U3 4aHa YeTHPH, a CTyIaJa je Ha CHary JaHoM
notBp/e oA ctpane CkynmtuHe CP Cp6uyje.

HaxoH ycBajama Ofnyke, leKaH je IpeJJIOKUO [ia ce y JHEBHU peJi YBp-
CTH noce6GHa Tayka ,/loHolLewme o//IyKe 0 6pojy CTyJeHaTa 3a YIUC y NPBY
roguny cryauja Ofesbemwa y KparyjeBuy y mkosickoj 1972 /73. roguau’. OBo
je 6uJI0 YCBOjEHO U HAKOH AucKycHje PaKy/ITETCKU CaBeT je J0HEeO TOMEHY-
Ty Opayky. Yian 1 nponucao je ga ce Ha Opesbere 6eorpagckor [IpaBHor
dakynrera y KparyjeBuy ,Moxe ynucatu 0 200 peJOBHUX U HEOTPAaHUYEH
6poj BaHpeAHHUX CTyAeHaTa“ Yca0Be ynuca YU HauMH U360pa KaHAuJaTa
nMao je ogpenutu CaBet Pakysntera KOHKypcoM (€. 2). YnaH 3 je npeBu-
Jleo la TeKCT KOHKypc 3a Opiesbere y KparyjeBiy 6yze ucto kao 3a [IpaBHu
dakynteT y beorpazy.

@akyJTeTCKU CaBeT je pacnucao KOHKYpC 3a IpujeM CTyJeHaTa ,Ha
[IpaBHU dakynreT y Beorpaay - 3a Ozmesbere y KparyjeBny y npBy roju-
Hy cTyAdja wkosicke 1972/73. rogune”. [IpeasubeHo je aa ce ymnuiie a0
200 penoBHUX cTyAeHaTa. Omabup KaHAWAaTa OU Ce BPIIKO IpeMa yclie-
Xy y TUMHa34ju ,M TO TAKO LITO OU ce Hajupe MPUMUIU KaHAUJAATU KOjU
Cy TMMHa3Hjy 3aBpIUMJIM ca OJJUYHUM U BPJIOLOOPHUM yCIeXoM, C TUM LITO
6u ce 3a mKoJicKy 1972/73. rogvuHy y3e0 y 063Up U yclexX Ha 3aBpPUIHOM
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ucnuty (MaTypH), C 003MPOM Ha MPOMEHEHU CUCTEM I0JIaramba U CaApKu-
Hy MaTyYpPCKOT MCIUTA y TUMHa3uju". [IpujeM KaHAMATa UMao Ce BPUIUTH
no ciegehem peny:

»1. lobuTHHUIM BykoBe WM H0j 10 PAHTY PaBHE AUIJIIOME;

2. KaHAUJATU KOju MMajy OAJIMYAH yCIex y HajMamwe TPU CBe04YaHCTBa
6110 KOI pa3pesia FTMMHa3Hje WK 3aBPIIHOT UCIINTA;

3. KaHAUJATH KOju MMajy OJJINYaH ycllex y JiBa CBeZ04YaHCTBa OGUJIO KOT
pa3speZia rTMMHa3Mje UK 3aBPLIHOT UCIIMTA U HajMame jelaH BpJIoJO0-
6ap ycrex;

4. KaHAWAATH KOjU MMajy OAJIMYaH yCIeX y jelHOM CBeZ04aHCTBY 6UJIO
KOT pa3pejia TMMHa3yje UM 3aBPIIHOTr UCIIMTA U HajMame ABa BpJio-
lo6pa;

5. KaHJMJATH KOjU MMajy OJJINYaH YCIeX Y CBeJJOYaHCTBY O 3aBPIIHOM
WCIUTY U YeTBPTOM paspejly FUMHa3uje;

6. KaHAWJAATH KOjU Cy 3aBpLUU/IM Buiy BojHy akagemujy;
7. KaHJWUJATH KOjH Cy 3aBPIUUJIU APYTHU GaKy/ITeT;

8. KaHJUJAATH KOju UMajy BpJoJobap ycHex y CBUX MeT CBeJj04aHCTaBa
rMMHas3suje;

9. KaHJUAATH KOjHU MMajy BpJIoJ06ap ycliex y HajMale TPU CBeJ0YaH-
CTBa rTMMHasuje;

10. kaHAUJATH KOjU MMajy BpJoJobap yclex y HajMake JBa CBeJo4yaH-
CTBa 'MMHasuje;

11. kaHAMJATH KOjU HMMajy BpJiofo6ap yclex Ha 3aBPLIHOM HCIOUTY U
4YeTBPTOM pa3pely rMMHasuje;

12. xkaHAUJATH KOjU Cy MOJIOKUJIU NIPUjEMHHU UCIIUT KaHAHAaTa 6e3 npo-
MYCcaHe LIKOJICKe cripeMe Ha oBoM PakynreTy.”

Ykosmko 6poj ox 200 He 64 6HUO NONMyHEH U3 KaTeropuje ofJUYHUX U
BpJIOAO6GPHX KaHAWAATA, TO OM OGUJIO YYUEEHO ,U3 TIPyle CBHUX OCTaJIHUX
KaH/JW/JaTa, Tj. OHUX KOjU Cy TUMHA3HUjy 3aBPIIMJIH €A JOOPUM U JOBO/bHUM
yCIeXOM U TO IpeMa IIPOCeKy OlieHa CBUX IpejMeTa U3 CBeJ04YaHCTaBa [0
YeTBPTOT pa3peja rMMHa3uje U CBel0YaHCTBA 3aBPLIHOT UCIUTA",

Opnesmemse Georpagckor [IpaBHor ¢dakyntera y KparyjeBuy mpumaso je
Te mKoJicke 1972/73. rogHe HeorpaHW4YeH 6pOj BaHpPeAHHUX CTyAeHaTa:
1) kaHAUATe KOjU Cy 3aBPIIUIM TUMHA3Hjy ca 3aBPUTHUM UCITUTOM; 2) KaH-
JUJATE KOjU Cy AUIIOMUPAJHN Ha ApyroM ¢akyaTeTy; 3) KaHAUAATE KOju
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Cy 3aBpLIMJIM Buily BojHy akazeMujy, U 4) KaHAHUAATE KOjU CYy TOJIOKUJIU
NpUjeMHH UCIUT 3a KaHAuJaTe 6e3 NpomnucaHe IIKOJICKe CipeMe 3a YIIKC Ha
[IpaBHU dakynTeT. KaHaAUAAT Koju je xkesieo Aa OyJe NpUMJ/beH 3a BaHpeJ-
HOT CTyZeHTa TpebaJio je fa 6yae y palHOM OHOCY WU Jla Oyae NpHjaB/beH
3aBoAy 3a 3anoll/baBamke WM [ja U3 ONpaBJaHOr pa3jora He MOXe Ja CTy-
JlMpa Kao peJloBaH CTYAeHT (IpuMepa paju, 60JiecT Ayxer Tpajama, yIo-
penHo cTyaupame U cau4Ho). [lo 3aBpuIeTKy npBe rofuHe CTyjHja MOrao
ce BaHPeJHU CTYZAEHT, aKo »eJld, yIucaTy y Apyry TOAUHY CTyAHja Kao pe-
JIOBHM CTY/IeHT.'2

CkynwituHa CP Cpbuje je 14. jyna 1972. roguHe foHena OAJyKy o MOT-
Bpau Oxpnyke o ocHuBawy Opesbema [IpaBHor dakynatera y Beorpagy, ca
cepumreM y Kparyjesuy.t3

Konauno, [IpaBHu o¢akynrer y Beorpagy u OnurtuHa KparyjeBan cy
3aKJ/bY4YUJIH YTOBOP ,,0 duHaHcupawy One/bera [IpaBHor ¢pakynrera y beo-
rpafy, ca ceguinreM y KparyjeBuy“ 26. jysia 1972. rogune. OnmtuHa ce o6a-
Be3aJsia Aa he onmax ,006e36eIUTH CpeJiCTBA 3a HOpMaJaH paj Oxesbema’)
Ipe cBera NpocTopuje 3a Kopullhemwe, ,Je0 3rpajie OUBIIe Y4YHUTeJ/bCKe
IKOJIe ca MOTPeGHUM NpUNaZAajyhuM NpocTopHjaMa y yKyIHO] MOBPLUIMHU
of oxo 2.500 kBaZpaTHUX MeTapa‘, Kao U noTpebHa pUHAHCHUjCKA CpeACTBA
3a pefoBHY fgesatHocT. [IpaBHu dakynTeT y Beorpaay ce o6aBe3ao ga he
6/1aroBpeMeHO Jla OpraHM3yje U peJlOBHO OAp:KaBa HACTABY U UCIHUTE Ha
Onesbemy.'*

Ha ocHoBy ,npenopyke YHuBep3surtera y beorpaay kojum ce anesyje Ha
dakynTere Aa ce npuMu Behu 6poj CcTyJeHaTa o KOHKypcoM ojpeheHor
6poja“, a mocie wusnarama ynpaBHuka Opesbewa y KparyjeBuy mnpod.
K. hophesuha, ®akyntetrcko Behe je Ha cegHunu 29. centemb6bpa 1972.
ro/ijiHe OJJIyYHJIO /ia Ce Ha NMPBOj roJUHU cTyAuja Onesbera 6eorpajckor
[IpaBHOT dakynrera y KparyjeBny ,noBeha 6poj pefoBHUX CTyZeHATa OF,
200 Ha 280 pegoBHUX cTyAeHaTa". Ha ucroj ceguunu ®@akynrerckor Beha cy
JIOHETe joll JiBe oJi/yKe Be3aHe 3a Ofe/bere y KparyjeBiy: npBa, a he BaH-

12 Allp, 3anuchuk ca cednuye Parymemckoz casema 00 29. jyna 1972. 20dune (Koju
je cappxao ,OaayKy o ocHuBawy Onesmera Georpajgckor [IpaBHor ¢akysiarera y
KparyjeBuy“ u , KoHKypc 3a npujeM peOBHUX U BaHpPeJHUX CTyjeHaTa Ha [I[paBHU
dakynrer y Beorpany - 3a Ozesbere y KparyjeBiyy y npBy roAMHY CTYAH]ja IKOJICKE
1972/73 ropune), 2-5.

13 Allp, Odayka o nomepdu 0dayke o ocrugarsy Odesersa lpasHoz Pakyrimema
y Beoepady, ca ceduwumem y Kpaeyjesyy Ckynwmune CP Cp6uje od 14. jyna 1972.
200uHe.

14 IlpasHu ¢pakyamem 1976-2016, Kparyjesan 2016, 27-28.
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PEJHM CTYAEHTH JONPUHOC YIVIATUTH Ha %UPO padyH Ofesberba U Apyra, 0
dopMupary KOMKCHje 3a IPUjeM jeJHOT CIyx6eHuKa 3a paj y Ofebetby y
Kparyjesiy.*

CBeyaHO OTBapame IpBe LIKOJCKe roAuHe Ha Ofesbemy Georpajckor
[IpaBHOT dakynTeTra y KparyjeBny je oapxkano 23. oktobpa 1972. roauHe.
Kousnko je 3Havaj oTBapame Ofe/bema uMaJsio 3a rpaf Kparyjesan ceefjoun
Y TO Ja je yBpLITeHO y nporpaM OKT06apCKUX CBEYaHOCTH.

O otBapamwy Ofe/bema y KparyjeBuy y apxuBu MatudHor IlpaBHor ¢a-
KyJITeTa OCTAo je Tpar y AyXy TaJallmker CyBONapHOI GUPOKPATCKOT pedy-
Huka: ,Ilocsie HU3a JUCKyCHja M pa3MaTpara NUTama, a y 3ajegHunu ca Omn-
wTuHOM KparyjeBan u y3 capa/iiby peny6/MYKUX OpraHa, JJoHeTa je oAJyKa
0 o6pasoBawy Ofesbera y Kparyjeslyy, kao noce6He opraHu3saluje yapyxe-
HOT paja y cactaBy [IpaBHor ¢akyaTeta y beorpaay. Mcto Tako o6e36eheHo
je 1 u3Bohemwe HacTaBe Ha NPBOj TOAUHM CTY/JMja, @ IEPCIEKTUBHO U Ha Ha-
peaHUM roguHama.®

Article history:
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Accepted: 03. 02. 2023.

15 All, 3anuchuk ca cednuye Paxymemckoz seha 0d 25. cenmembpa 1972. 200uke, 8.
16 ATlg, Hseewmaj o pady Pakyamema y wikoackum zodunama 1971/72. u 1972/73, 7.
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Demarais, Agathe. 2022. Backfire: How Sanctions Reshape the
World Against U.S. Interests. New York: Columbia University
Press, 293.

‘We can shut down the Turkish economy’
US Secretary of the Treasury
Steven Mnuchin, October 2019.

After browsing just the book’s front cover, the reader wonders: how on
earth can US (economic) sanctions backfire? How it is possible that the
most powerful nation in the world, a nation that complacent contemporary
American political thought (Mandelbaum 2022) considers a hyperpower,
has been wilfully introducing something that backfires and has reshaped the
world against US interests? What are the hidden pitfalls of the US economic
sanctions that have made them backfire? Why are the US decision-makers
unable to spot these pitfalls? Or, perhaps, they can, and they already have,
but they just do not care?

Agathe Demarais, the Global Forecasting Director of the Economist
Intelligence Unit, boldly confronts this conundrum in an uncompromising
manner, without evading a single relevant issue. At the very beginning of
the book - in the Preface - the author spells out the reasons why the US
government, both the executive and legislative branches of it, has been

Professor (retired), University of Belgrade Faculty of Law, Serbia, begovic@ius.
bg.ac.rs.
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imposing economic sanctions against so many countries and so frequently
in the past several decades. The first is that the sanctions are a quick
way for the United States to demonstrate resolve and to punish what is
considered unacceptable behaviour by some countries and their decision-
makers. Although it is a good selling point for sanctions for the US public,
demonstrating the nations’ decisiveness on the international stage,
these swift moves are usually hasty, without thorough and meticulous
consideration of the direct and side effects, let alone that some side effects
can be discovered only ex-post, but even then, the ‘ripple’ effects of sanctions
remain understudied, as the author suggests.

There is no universal blueprint for ‘good’ sanctions, those that are
efficient and with moderate adverse side effects. As the author demonstrates
throughout the book using numerous case studies of US sanctions in recent
history, each situation is specific: the countries against which sanctions are
imposed and their economies are different, as are the political institutions,
the aims of the sanctions differ (both those announced and those hidden),
therefore there are no ready-made, off the shelf solutions for ‘good’ sanctions.
Nonetheless, meticulous consideration takes time, inevitably undermining
the first selling point of the sanctions - they are no longer the swift way.
In terms of political rating, this is a very important feature, especially if the
public is aroused - by media reports, social networks frenzy and advocacy of
NGOs - to ‘do something’ mode. Because ‘do something’ is actually shorthand
for ‘do something and do it right now without considering the consequences’.

The second selling point of the US sanctions, according to the author,
is that sanctions are a low-cost policy. On the one hand, only a handful of
civil servants are needed to draft sanctions and not many more for their
implementation. Demarais points out that the burden of implementing US
sanctions falls on multinational (real sector) companies and banks, which
shoulder lost opportunities and compliance costs. This is a refreshing
view compared with the mainstream academic contributions on sanctions
(e.g. Mulder 2022) which completely neglect the burden of sanctions on
the business world, not only on US-based businesses but on businesses
regardless of where they are located. Furthermore, in addition to the lost
business opportunities and increased transactions costs, in the numerous
case studies the author provides ample evidence that US sanctions have
been inconsistent over time regarding their application, creating substantial
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uncertainty when sanctions are not imposed at all, declining expected
returns on investments and other business endeavours, decreasing both
international trade and investment flows, and growth rates.!

On the other hand, Demarais points out that the immediate political and
human costs of sanctions to the US also appear to be low, making them more
attractive than other forms of coercion in international relations, such as
military intervention. Sanctions fill the policy void in the diplomatic space
between ineffective declarations and potentially deadly full-fledged military
operations. ‘With sanctions, the U.S. administration can pressure countries
to comply with its demands from the safety of Washington’ (p. x). Naturally,
the human costs to the population of the country that the US sanctions are
imposed on are not of concern to the US public, so it is also not of concern
for US decision-makers, as the politicians have constituents to please and
appearing to act decisively to defend US interests is usually a vote winner.
The reader, supporting this line of argumentation, could even accept it from
another viewpoint. Who (in America) cares about the well-being of some
people in some ‘far away country’! Furthermore, the difference between
the present 24/7 media and social networks coverage of ostensible villains
around the world and Neville Chamberlain’s time is substantial - punishing
people in some nasty country boosts the approval ratings of the US policy-
makers who impose the sanctions. They deserve it - justice is done! After
all, it was the Serbs who supported MiloSevi¢ and the Russians who have
supported Putin. Considering the (negligible) cost side, it is not surprising
that sanctions have become so popular in the US over the past several
decades.

Finally, the author points out that US sanctions have proven to be effective
in persuading countries to alter their behaviour and refers to Iran as a case
in point. ‘If sanctions had not put tremendous pressure on the Iranian
economy, it is doubtful that Tehran would have ever agreed to sign the 2015
nuclear deal’ (p. x-xi). Well, the reader understands this insight as a selling
point of the sanctions for the US policy-maker, meaning the sanctions can be
efficient, i.e. effective in the pursuit of US foreign policy goals. The point is
that the author provides ample evidence throughout the book that most US
sanctions have not been efficient, even counterproductive in the majority of
cases.

L The author points out that, for example, despite lifting the sanctions against

Iran in 2015, European firms remained wary of re-entering the Iranian market
as they all thought the United States would not stay true to its word and would
soon reimpose sanctions on the Islamic republic. They were correct, proving how
credible the deterrent effect of the sanctions is, even if they are not in place.
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With these political incentives in mind, the author specifies the aim of the
book. ‘This book is not for or against sanctions. It does not take a view on
whether the United States should resort to sanctions when it feels that its
interests are being threatened. However, if it wants to ensure the long-term
effectiveness of arguably its most powerful economic weapon, America has
to build a clear picture about the side effects of sanctions and of how these
shape the strategies of companies, allies, and enemies across the world’ (p.
xii).

The aim of the book is so relevant, because at the end of June 2020 the US
government had around 70 sanctions programs, targeting more than 9,000
individuals, companies, entire countries, and economic sectors in virtually
every country in the world (Eineman 2020). The author points out that
some sanctions focus on non-state actors, such as Islamist terror groups,
Latin American drug cartels, and Syrian warlords. Other programs apply to
whole countries, such as Venezuela, Cuba, or North Korea. Iran and Russia
are by far the most targeted nations, subjected to thousands of sanctions
designations, probably with Russia taking a comfortable lead following its
2022 aggression in Ukraine.

Part One of the book (Sanctions Genesis) starts with a brief history of
sanctions, with the first sanctions of the modern era - Continental Blockade,
i.e. Napoleon’s trade sanctions against Great Britain - with two main
takeaways. First, it was not effective, since the French Navy was not capable
of imposing a thorough naval blockade of the British Isles, hence Great
Britain readjusted its overseas trade routes,? but also smuggling goods to
and from continental Europe, making the Continental Blockade ineffective.
Lesson#1: countries under sanctions adapt in order to evade them or at
least to lessen their impact. To what extent they will succeed depends on the
many factors, the reader would add - there is no unambiguous answer. The
second takeaway is that the Continental Blocked hurt the French economy
and its public finances. Lesson#2: ‘Sanctions do not harm only their intended
targets: the measures often cause ripple effects and may incur costs for the
country that imposes them, too’ (p. 5).

Fast forward to the 1960 and the early stage of the US sanctions,
this time against Cuba, as the US trade embargo imposed by President
Dwight Eisenhower, in response to Cuban leader Fidel Castro’s decision to

2 There is a significant difference to a situation 130 years later, with German

unrestricted submarine (U-boat or U-boot from Unterseeboot, in naval parlance)
warfare that almost accomplished nearly impregnable naval blockade of the British
Isles. In words of a key decision-maker (Churchill 1949, 529): “The only thing that
ever really frightened me during the war was the U-boat peril.
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nationalize three American oil refineries. The author points out that the
real, though not disclosed objective of the sanctions was a regime change in
Havana. With American companies absorbing 73 per cent of Cuba’s exports
and providing 70 per cent of its imports, to the US policy-makers the trade
embargo seemed a lethal weapon against the regime in Havana. Nonetheless,
there has been no trade embargo imposed by the Soviet Union, countries of
Western Europe and Canada, so Cuba adjusted to the US sanctions and start
trading with all other nations (Lesson#1). This took its toll, a country cannot
get trade preferences and aid from the Soviet Union for nothing, but the main
mechanism that the US policymakers hoped would work - pain inflicted on
the population would inflict popular unrest and removal of Castro from
office, with a more US-friendly regime stepping in - simply did not occur.?
In short, Fidel Castro died in office of the old age, but the regime remind.
Nonetheless, all the sanctions against Cuba are still in place, despite all the
evidence that they have not been effective, because the US policymakers are
sending a message to the world: we are never wrong. Under that fagade, US
policy-makers learned the lesson that sanctions must be global in order to
work. That is basically the origin of contemporary US secondary sanctions,
which are addressed later in the book and this review.

The author points out that it is difficult to assess the effectiveness of
sanctions, ‘given that we do not have the counternarrative: no one knows
what would have happened if sanctions had not been imposed in the first
place’ (p. 7). Well, counterfactual analysis is rather common in contemporary
historiography, and although it is not exact (let alone failproof), it provides
some framework for analysis. Fidel Castro attempted to establish normal
relations with the US in the early stage of his rule, and it is undoubted that
the trade embargo pushed him closer to Moscow and away from the US.
Perhaps the outcome would have been the same without the US sanctions,
but it is evident that they did not help achieve US strategic goals.

Trade embargoes, a traditional mechanism of sanctions, can be
circumvented in different and imaginative ways (Early 2015), and the author
provides ample examples as evidence for the insight that trade flows are
notoriously difficult to oversee, especially in remote corners of the world.
It was the US administration that also realised that. Hence, according to
Demarais, financial sanctions, which target banking ties, were born. These

3 Asimple truth is that when the ruler acknowledges that the aim of the sanctions

against his country is regime change, he has no incentives to cooperate - he is
doomed whatever he does. The sanction then, with him on the throne, and with a
little help from government propaganda, become a cohesive factor for the society,
breeding xenophobia, and proving to be a general excuse for all the disasters
occurring in the country.
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enable the US Treasury’s Office of Foreign Assets Control (OFAC), which was
created in 1950, but at the time fairly innocuous, to become the main star of
the US sanctions show.

The point is that trade is an exchange: the flow of products is accompanied
by the flow of money, and the latter is channelled by banks. Hence, follow
the money. International trade is done to a great extent in US dollars,
directly or indirectly, because of the depth and liquidity of the US dollar
markets, meaning that transactions are done via a corresponding account
in one of the US banks. Furthermore, according to the author, OFAC has
initiated a secret partnership with SWIFT, the Belgium-based cooperative
that provides the infrastructure to process financial wires around the world.
The US administration sent a strong signal, not only to the countries under
sanctions and specific entities within the country, but to the international
business community, especially multinationals and banks: Big Brother is
watching you! In other words, the US Treasury monitors all the transactions,
both legal and illegal, and its weapon (cutting access to the US dollar with
devastating business effects) is locked and loaded. Hence many Western
banks, according to the author, think twice before clearing wires involving
companies located in a country that is targeted by the US sanctions, such as
Iran.

With all the sanctions mechanisms in place, and based on the recent US
experience, the author concludes that there are four factors that ‘may help to
determine whether sanctions might work (or not): how long they have been
in place; whether they have a narrow or a broad goal; the preexistence of
trade ties between the United States and the targeted country; and, perhaps
most important of all, whether allies are aboard’ (p. 39). These questions are
intuitive as are the answers, i.e. the necessary conditions for the US sanctions
to work. Answering these questions in every specific case of sanctions can
provide some guidelines, something like road signs for the case-by-case
evaluation and forecasting whether the sanctions will work, but the reader
should not mistake them for an academic exercise of producing a ‘general’
theory of the sanctions’ effectiveness.

The reader’s concern is the goal of the sanctions because in many cases
there is a hidden agenda and the goal that is publicly specified is not the
(only) goal of the US policy. In some other cases, the goal of sanctions is
specified so broadly that it is very difficult to evaluate, as in the foremost
case, whether the sanction’s goal has been accomplished. For example, the
incumbent US Secretary of Defence Lloyd Austin specified in late April 2022
that ‘[w]e want to see Russia weakened to the degree that it can’t do the kinds
of things that it has done in invading Ukraine’ (Ryan, Timsit 2022). Not only
is that goal extremely broad - weakening a nation is a much broader goal
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than even a regime change - and it is virtually impossible to unambiguously
conclude whether it has been accomplished, but also it cannot be achieved in
the short run: weakening Russia means years of sanctions. Considering the
present US sanctions against Russia, they do not fulfil the third condition, as
the trade ties between Russia and the US are not substantial, and as to the
fourth one - not all the allies are on board and some relevant players (e.g.
China) are not allies at all. Nonetheless, with all these negative answers, the
reader would hardly bet that the US sanctions against Russia will eventually
fail.

Part Two of the book (Sanctions Crossfire) deals with the side effects
(‘ripple’ effects, as the author specifies) of US sanctions. The big and true
picture of sanctions should include all these effects, not only the goal of the
sanctions and the evaluation of whether the goal has been achieved. Even
if it is achieved, perhaps the total costs of that achievement outweigh the
benefits.

The author has no second thoughts: sanctions entail substantial collateral
damage, in military parlance. The point is that the collateral damage - by
definition unintended consequences - is misleading. The author doubts
that it is possible to design effective sanctions that do not harm civilians
‘Sanctions aim to put pressure on the populations of targeted countries to
prompt policy changes by their governments. It follows that penalties that
do not inflict pain would probably be worthless. This means that by design,
sanctions are weapons that have damaging humanitarian consequences’
(p. 66). It is true, according to the author, that the sanctions produce
fewer deaths than conventional, fully fledge wars, but they kill (civilians)
nonetheless. Furthermore, conventional war is regulated by international
law, but US sanctions are not. ‘Under the Geneva Convention, weapons must
discriminate between civilians and combatants. Even in war zones, soldiers
cannot do as they please; they must abide by rules that seek to avoid the
killing or harming of innocent civilians’ (p. 66). The author provides ample
evidence of humanitarian crises and the suffering of civilians, including
children in many counties that have been under US sanctions.*

The other important point is that the US sanctions substantially affect
not only firms located in the USA but also firms in other allied countries.
According to the author, there are two main mechanisms for that

4 US officials have been aware of that. When confronted in 1995 with the

information that a substantial number of children died in Iraq because of the
sanctions, the then-US ambassador to the United Nations, Madeleine Albright,
declared, according to the book, that this death toll had been ‘worth it, given the
need to apply pressure on Saddam Hussein.
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impact: extraterritorial penalties and secondary sanctions. As to the US
extraterritorial laws and regulations, they are nothing new. In 1789 the
United States adopted the Alien Tort Statute, an example of such legislation.
Nonetheless, the application of such legislation has become more frequent
in recent decades and, according to the author, since 2009 the OFAC has
imposed more than USD 4 billion in fines on foreign companies for violating
sanctions; over the same period, US firms were fined less than USD 300
million for evading sanctions (Early, Preble 2020).

Secondary sanctions, the other mechanism for impact on non-US
businesses is straightforward. They threaten to punish foreign businesses,
wherever they are located in, including US-allied countries, that do not
respect US sanctions against individuals, entities, and nations. Firms that
are placed under secondary sanctions ‘lose access to the US dollar for their
international transaction and must leave the American market. In addition,
their executives may be subject to individual penalties’ (p. 71). Secondary
sanctions can be imposed on both firms from the real sector and financial
sector, and it is international banks with global networks that are especially
vulnerable to these sanctions. All these companies are caught in the
sanctions’ crossfire.

The author explains that there are two main motives for these measures.
The first one is the Cuban experience in which Cuba adjusted to the US
sanctions by switching to trading with other countries, making the sanctions
virtually ineffective. Hence international sanctions are needed for the
isolation of a country to be effective. Sanctions imposed by the UN Security
Council would do the trick, but the problem for the US administration is
the veto power of Russia and China which has frequently undermined US
international relations goals. The way out of this awkward situation for the
US government is to use extraterritorial penalties and secondary sanctions.

The other reason for them to be applied is US domestic politics. It is US
businesses that are subdued by the US sanctions, as American firms cannot
do business with some or all firms in the counties that are under US sanctions.
They lose the market and lucrative business deals to their competitors from
countries that have not imposed sanctions. Accordingly, US businesses have
every incentive to lobby against US sanctions, for the obvious reason - they
undermine their business. The US government, especially the legislative
one, is very sensitive to business lobbying. Hence, the obvious way out
of the conundrum - how to simultaneously demonstrate decisiveness to
the domestic constituency by imposing sanctions on other countries and
keeping content the US businesses that are against the sanctions because of
the restrictions - is to impose the same restriction on non-US businesses. In
short, this is a lose-lose equilibrium.
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There is more bad news to come. With all the companies worldwide
becoming liable to US sanctions, the number of people tasked with keeping
track of legal requirements regarding sanctions has increased substantially
in the past two decades. ‘Nowadays, about 15 percent of the staff of a major
bank works in the compliance department, making sure that all transactions
respect international rules. For a major bank such as Citi, this represents
30,000 people ... HSBC's risk and compliance budget stands at US$1 billion
per year’ (p. 67). This means increasing transaction costs and decreasing
economic efficiency - the resources dedicated to compliance could have been
allocated to productive ends, producing goods or services for the customers,
or being engaged in research and development (R&D) - innovating, either
improving existing products or introducing completely new products.
These costs are aggravated by rather nebulous US sanctions provisions,
intentionally fostering uncertainty, for more leverage for the government in
the implementation, generating augmented deterrence.

Furthermore, the author points out, the impact of US sanctions is felt well
beyond those firms that are caught in the sanctions’ crossfire. If the target
of sanctions is producers of commodities, either countries or specific large
producers, then substantial ripple effects are created on the commodities
markets. The impact of the downstream side effects of these sanctions, on all
producers that directly or indirectly purchase commodities, can be massive
and ubiquitous. The author demonstrates that in a few case studies, with
the global aluminium market and sanctions against Russia-based company
Rusal being sanctioned as the most important one. The consequences
were as grim as unintended, as the sanctions ended up having unexpected
side effects on commodity markets, and consequently on hundreds of
manufacturing and related companies in dozens of countries. Furthermore,
some of the side effects were counterproductive. ‘Ironically, sanctions looked
set to benefit Chinese metals producers; they had ample spare capacity and
made it clear that they were keen to fill the void left by Rusal. By sanctioning
Rusal, the United States was penalizing global aluminum consumers while
inadvertently supporting Chinese metals makers’ (p. 93). Perhaps, some
people in Washington DC still have not realised that these days China is
America’s main rival.

The saga of (already destroyed, by whomever, at the time of the publishing
of the book) Nord Stream 2 is a long and telling story about US sanctions
against Soviet/Russia gas pipelines to Western Europe, motivated by a blend
of foreign policy and domestic lobbying considerations. The story started
with the first Soviet-German attempts to establish a gas partnership, but it
reached its pinnacle with Nord Stream 2. and all the US sanctions in all these
cases have been of a stop-and-go pattern, without a clear goal, let alone a
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roadmap for achieving the goal. Perhaps the crescendo was achieved with
the arch-volatile Trump administration; the story told by the author is the
one of its casualties. In addition to the companies, with exception of some
US-based beneficiaries (gas suppliers), the main causality is the relations
between the allies - America and Western Europe.® The fractures have been
sustained, and most of them have at least healed, mainly courtesy of Russian
President Putin’s recent actions, but the scars remain. It is these scars that
will be a cost component of the projections of the US allies for a very long
time. These costs only increased with Trump’s presidency and its aftermath,
as none of the US allies can ‘be sure that the United States will never elect
another president who wants to make America great again at the expense
of everyone else? (p. 133). The reader wonders what happened to the cost-
benefit analysis that was initially introduced precisely in America. It seems
it is not used in Washington for foreign policy decisions.

Part Three of the book (Sanctions Blues) starts with a review of the recent
developments on the sanctions-busting front. The point is that, according
to the author, in recent years Washington’s enthusiasm for sanctions has
fuelled the development of state-backed mechanisms aimed at circumventing
America’s coercive measures. ‘U.S. allies and foes alike are openly taking
steps to evade American sanctions, which they often believe are an abuse of
power. These sanctions-busting mechanisms vary, but they have one thing
in common: they all seek to build alternative financial channels that bypass
the U.S. dollar’ (p. 125). The US dollar’s omnipresence around the world,
explains the author, is due to the lack of direct links between central banks
of many countries, hence the US currency, with the depth of its liquidity, is a
suitable intermediator in currency exchanges. This starts to change with the
introduction of currency swaps, financial derivatives that enable the direct
exchange of currencies. The financial institution with the most currency
swap lines is - surprise, surprise - the Chinese central bank.

‘Yetit would be of no use for them to get rid of the U.S. dollar if they continue
to use Western financial channels, such as Swift. The undisputed leader for
financial messaging services, Swift is a cooperative that links virtually all
banks’ (p. 129). It depends on access to the US dollar, hence SWIFT is very
cooperative with the US financial authorities, enabling them to monitor all

5  After the US (Reagan administration) decision to retroactively introduce

sanctions on Western companies involved in pipeline construction and maintenance,
in July 1982 the UK prime minister Margaret Thatcher declared: ‘The question
is whether one very powerful nation can prevent existing contracts from being
fulfilled. It is wrong that it should prevent those contracts from being fulfilled.’ It
was the closest US ally in Europe at the time of ‘special relations’, at least between
the leaders (Reagan and Thatcher) of the two countries.
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financial transactions and, in that way, enforce US secondary sanctions. As
a way around this possible hurdle in sanctions-busting operations, China
started to build its own financial messaging service, called CIPS, to process
international payments in renminbi. It is still in the infant stage, it processes
only a small fraction of SWIFT transactions, but according to the author, it has
been appealed to 1,300 banks in 100 countries. It is not a global competitive
threat to SWIFT, but the banks that are or can be under US sanctions in what
the US administration considers rogue countries, now have an alternative.
That was the initial aim. In due course, China’s government will be able to
monitor a substantial chunk of financial transactions in the world, especially
in the countries that are a neuralgic point from the Chines diplomacy point
of view.

The US sanctions enforcement effectiveness crucially depends on the
dominance of the US dollar as the global reserve currency. Nonetheless,
recent developments on the currency front, according to the author, could
undermine that leverage. The first development of the kind is the advent
of cryptocurrencies, those that are not controlled by central banks, i.e.
no government is involved in any way. The author points out that rogue
counties already have used cryptocurrencies in trade to avoid the US dollar
and the potential US sanctions implementation mechanism. The reader
does not share the author’s (modest) optimism about the prospects of
cryptocurrencies, not only regarding the sanctions-busting mechanism but
also as a method of payment. It seems to the reader that they will remain
(if they remain at all) only as an investment vehicle. The other development
is much more important - digital currencies, those issued electronically by
central banks, implying that every customer, household or company, at home
or abroad, has a current account with the central bank. It is not helpful that
in some segments of the chapter, the author confuses cryptocurrencies and
digital currencies. Focusing to the latter, the author claims that the biggest
‘leap forward’ in digital currencies is unsurprisingly being recorded in China,
with the People’s Bank of China gradually introducing the digital renminbi.
With such a constellation, two transaction parties located anywhere in the
world can conduct financial transactions without intermediation based
on the US dollar. One of the motives for such a move is obviously US
sanctions-busting since it eliminated the US dollar as an intermediary and
circumvents US financial monitoring capabilities. The other motive is Beijing’s
obsession with monitoring financial transactions in general, especially those
of its own citizens. The third motive, the author points out, is that with the
development of the digital renminbi and further advancement of China
as an economic powerhouse, that very currency will become a suitable
intermediary currency for international transactions, enabling the Chinese
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government to be in the current position of the US administration. Although
the book is about US sanctions, no government in the world dismisses
economic sanctions for accomplishing its international relations aims.

These aims need not be political - they can be fundamentally economic.
The final two chapters of the book focus on the US sanctions against China,
specifically against China-based businesses. This is a high-tech game: it
is about semiconductors, i.e. microchips, which are components of any
electronic products, and there is a growing share of products that are
electronic these days. The restriction on China’s import of state-of-the-
art semiconductors and the hurdles for Chinese firms to produce them on
their own is basically an export-control mechanism used in the showdown
between the two countries. ‘The conflict between America and China is one
for economic dominance between an incumbent economic superpower and
its rising challenger’ (p. 162). Obviously, the primary goal of the sanctions
is to prevent the economic challenger from becoming a superpower.
Accordingly, crippling Chine’s economy - to the extent America can achieve
this - is the goal itself and not the mechanism to accomplish some political
aim.

This is a U-turn for US foreign policy. It was US President Woodrow
Wilson, referred to in the book as the person who introduced sanctions
in international law, whose idea was that the threat of sanctions would
discourage nations to go war. A century later, the US administration is
using sanctions in the economic confrontation with another country, what
the author referred to as ‘rolling out a revamped version of economic
imperialism’ (p. 162), with a bipartisan consensus at home.

The author rightly points out that economic imperialism undermines
free trade. The trade war that America started with China demonstrates
precisely that. Decoupling from China, as a US strategy, and the sanctions
that are considered as a crucial method for that decoupling, are conceived in
corridors of power in Washington, not in the boardrooms of US companies,
as the latter are aware of all benefits of the international division of labour.
It seems that it is not quite evident to the US consumers that the division
of labour with China has brought cheaper and more innovative products to
the market. The author’s hint that decoupling from China would backfire on
America is quite convincing. What remains to be seen is what the relative
lobbying power of business will be, compared to the pressure from the
electorate, which is obviously engulfed in an anti-China frenzy.

Taking all this into account, the reader wonders whether the US political
elite is aware of what they is doing and what are the consequences of the
policies of the sanctions that it is implementing, not only towards China. The
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author provides an answer, refereeing to the findings of a US government
office: ‘In a 2019 report, the Government Accountability Office (GAO) noted
that the U.S. government does not know whether existing sanctions programs
work, and what effects they have. This is not surprising. The U.S. Treasury
does not publish studies on the effectiveness of sanctions before they are
imposed or after they have been in place for some time. Nor do the State
and Commerce Departments. In fact, such assessments do not exist: before
imposing sanctions, an administration checks only whether they could cause
immediate humanitarian damage’ (p. 38). Hence, the answer should be - it
does not know.

Nonetheless, the author refers to the results of a Congressional review of
all U.S. sanctions programs since 1970 (Elliott 1997), which demonstrates
that targeted countries altered their behaviour in the way that the US
government hoped that they would only 13 per cent of the time. In an
additional 22 per cent of cases, the policies of the sanctioned states became
somewhat (but not fully) more palatable to Washington. Hence, the reader,
following the insights of the others (Whang 2011) concludes - the elite
knows but just does not care.®

Perhaps the explanation is that the US decision-makers take care only of
short-term political benefits, related to retaining or hopefully improving their
popularity rating, at least before the next elections. US sanctions have proved
to be beneficial for them. With such a focus, it is simply irrelevant what are the
costs of these sanctions imposed on other counties, international companies,
people around the world, whoever. The only exception may be (but it is
not always the case) the short-term interest of well-organised businesses,
if their lobbying is more effective that the beneficial effects on the US

6 The author rightfully points out that there is a vicious circle of sanctions. A

reasonable questions is: if the sanctions have not achieved the goals, should they
be lifted? If the answer is yes, this would diminish the US leverage, because the
author points out this will send a clear signal to all sanctioned countries (present
and future) that it is reasonable to stick to whatever they stick to for a few years
and then Washington will lift the sanction. US administration, quite reasonably,
does not want to provide such an incentive, so it is a vicious circle in which the US
sanctions, though ineffective stands for decades. Furthermore, it would not go well
with the US constituency to lift the sanctions (symbol of the US determination in the
international relation) without achieving results. Such a vicious circle, concludes
the reader, can be avoided only ex-ante. Either by introducing sanctions that are
well thought out, hence they accomplish the goal, or do not introduce them at all.
Both options, as clearly explained in the book, contradict the domestic political
motives for the introduction of US sanctions.
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decision-makers’ popularity.” In this short-term time frame, the ripple effects,
most of which are long-term, are also irrelevant. This has created, the reader
concludes, a sanctions-obsessed mentality in Washington, considering US
sanctions as the panacea for political popularity ratings. And, based on the
evidence from the book, all that has backfired horrendously.

The author rightfully considers the backfire of the US sanctions from the
perspective of the effectiveness of future US sanctions. ‘The time of peak U.S.
sanctions has passed. American diplomats will soon be deprived of their
favorite weapon to cajole, threaten, or punish U.S. enemies. ... Washington’s
lack of interest in the side effects of its unilateral policies also united both
friends and enemies against U.S. sanctions. For American policy makers, the
loss of the previously all-powerful sanctions weapon will be a seismic change’
(p. 200). Quite a convincing prophecy! Some US sanctions enthusiasts will
not like it. Good! Perhaps they will start to question their approach.

The reader, not disputing this kind of backfire, finds it interesting to
consider America’s long-term position in the world. For decades America
was a beacon for many people around the globe. Friendship with America
was important to many nations, for good reason. It was America who saved
Europe twice (from various perils, both times German), it was America who
speeded-up the decolonisation process, it was America who enabled the
swift and efficient reconstruction of Europe after the Second World War,
in the Cold War it was America that stood for freedom and democracy, it
was American pilots who died in the crashes during the Berlin Airlift. For
decades America has been fighting for the minds and hearts of the people
in other countries. Nonetheless, that has changed. This book and numerous
episodes mentioned in it demonstrate that these days America just does

7 ltis illustrative that after the introduction of the 2022 sanctions on Russia, all

the government financial assets in US banks were frozen, with the explanation that
such a move was a method of denying Russia’s government a source for funding
the war in Ukraine. It was expected that Russia would have been denied payment
of the obligations due stemming from its US dollar-nominated bonds because that
would make Russia default and prevent any possibility of it borrowing money on
the international financial market. Nonetheless, due to the lobby pressure of US
bondholders, who would have lost their returns on Russia-issued bonds, the US
Treasury effectively allowed Russia to service a chunk of its sovereign debt when it
became due on 16 March 2022. The constellation of power changed, and the lobby
pressure by the bondholders become less effective, hence Russia’s further payments
of the obligations due were not allowed, on account of the US sanctions. Accordingly,
Russia defaulted on 27 June 2022, although the Russian government (The Ministry
of Finance) tried to process the payments. The story produced a bitter taste around
the world. On the one hand, the US administration declared the noble goals of US
sanctions against Russia, on the other hand, these noble goals were side-lined when
the lobby pressure of the US-based bondholders was strong enough.
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not care about others and their perception.? Perhaps that is the reason why
there are so many enemies of America (real or perceived) around the world.
What is the reason for such a change? Perhaps it was the end of the Cold
War.? Perhaps, it was the end of ideological competition. Perhaps, it was the
complacency of being a hyperpower. Perhaps...

One way or the other, from idealism, from people like Woodrow Wilson
and his global projection of America as a beacon of peace and democracy,
FDR’s ‘Arsenal of Democracy’, JFK’s ‘Ich bin ein Berliner!, and Ronal Reagan'’s
‘Mr. Gorbacheyv, tear down this wall!, America has become a country without
any grand idea whatsoever, a country of Trumps and Bidens, who will be
remembered only for their gaffes and uttered stupidities, such as Donald
Trump’s recommendations for COVID-19 treatment. Also, these days
America is a country of the arrogance of its political elite, it is embodied in
the bragging statement of the former US Secretary of the Treasury quoted
at the beginning of this review: ‘We can shut down the Turkish economy’
Well, Mr Mnuchin, in October 2019 you (plural) could possibly do that, and
these days it is difficult to say, but if you (plural) are successful, Turkey
will probably adapt, and Turkish businesses will probably readjust to the
new circumstances. It will take some time, in the short run some GDP will
inevitably be lost, but in the long run what would definitely come to stay for
the foreseeable future is a lack of confidence in America, both its government
and businesses, fostering anti-Americanism for generations. Hence, it is
reasonable for someone who is an attested enemy of America to apply Dirty
Harry’s (Clint Eastwood) appeal to Mr. Mnuchin: ‘Go ahead, make my day!’.

The book is riveting stuff for the reader. It encompasses case studies
of many episodes of US sanctions in recent decades, starting with Cuba.
Almost every case study is very well elaborated. It is not only a description
of the situation, but a small story with dramatis personae, incentives for
each of them, twists and turns along the way, building up the tension, and
the outcome in the final act - if any, because some of these stories are still
ongoing. Caveats are provided in each case, as are the takeaways that a

8 It was a Serbian poet, at a literature event held in the mountains of Montenegro
during the 1999 US lead NATO bombing of Serbia (known as the Kosovo War in
Western historiography), who spelt out the sentence: ‘Instead of being loved,
America has decided that it should be feared'. Quite succinct (that is what poetry is
about) and rather accurate.

% It was suggested (Kaempfer, Lowenberg 2007) that the collapse of the Soviet

Union initiated a spurt of sanctioning activity because the country that introduced
sanctions no longer needed to be concerned that its actions would exacerbate Cold
War tensions between the superpowers’ blocs.
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meticulous observer can gain from it. In short, an abundance of high-quality
and delicious food for thought. Not only about sanctions, but especially
about contemporary America.

Another quality of the book is its emphasis on something that has been
hardly mentioned before: the burden of US sanctions on businesses - not
only US-based but especially non-US-based businesses and international
companies. The segment of increased compliance costs (i.e. transaction
costs) and lost entirely legitimate business opportunities due to fear of US
sanctions, which are intentionally kept unclear to foster uncertainty - a
situation that economic analysis of law labels as overdeterrence - is extremely
illuminating. These insights were almost completely neglected in sanctions
literature. Perhaps this is one of the most important inefficiencies created by
the US sanctions, and definitely the most neglected one. And inefficiencies,
i.e. increased costs, are passed through, at least up to a point (depending on
the price elasticity of demand), in the higher prices for consumers.

For the reader accustomed to academic texts, reading this book was
somewhat weird in the beginning. In a standard academic text, there is a
coherent structure that moves precisely, almost like on the rails, from the
departure point to the destination. Then, after a number of pages read, the
reader realises that this book narration is similar to Gonzalez Ifirritu’s
brilliant 2003 film 21 Grams.'° Everything is disclosed in flashbacks - various
episodes - and exposed in seemingly random order, but as the film/book
moves on, the big picture emerges. The movie deals with human tragedy. So
does the book. There are no heroes and villains in the movie - the choices
of the characters are constrained by destiny - there are only victims. In the
book, there are many victims, definitely no heroes, perhaps some villains,
but the reader is just not quite sure whether it is appropriate to paint
weathercocks as villains. If something is to be blamed, then it is the short-
term blindness of both the elected and the electorate, with a robust and
nationwide feeling of American exceptionalism. Reading this book, it seems,
can do nothing about the former. Perhaps, let us hope, it can do something
about the latter.

10 https://www.imdb.com/title/tt0315733/
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Anexkca HIKYH/JPUR, MaCTep*

MIkynuh, Munas. 2022. MehyHapodHo Kpugu4Ho npaso:
NpOCMOPHO 8axicere KpUBUYHO2 Npasa, KpUSU4YHO Npaso
MehyHapodHoe nopekaa, mehyHapooHa Kpugsu4HONpasHa nomoh,
3aueyu kpusuuHoz npasa EY. Beorpapa;: CiyK6eHH IVIaCHUK,
833.

MebhyHapoZHO KpUBUYHO MPaBO je jefHa 0of HajMaahUX MPaBHUX AUCIH-
nJiMHa yonuTe. CylITHHCKY, CBe J10 Kpaja Jpyror cBeTCKOr paTa U MOTOHmUX
npoueca y Hupu6epry u Tokujy Telko Jja ce U MOXe TOBOPUTH O HeMy Kao
noce6Hoj AucuuIIMHY. lllTaBuile, peTKe Cy Ap)KaBe Koje Cy ce [0 AaHac U
cycpeJie ca FberoBOM IPaKTUYHOM IpHMeHOM y BeheM o6umy. Unak, 6yayhu
Jlay To ,HecJaBHO ApyuITBo craga u Cp6uja, uMajyhu npe cBera npeTexHo
HeraTUBHO UCKYCTBO ca MelhyHapoJAHUM KPUBUYHUM TPUOYHAJIOM 3a OUB-
a1y JyrocnaBujy, He Yy4Ud TO LITO Ce y CPICKOj NPaBHOj JIUTEPATYpU NpPoTe-
KJIMX HEKOJIMKO JielleHUja [10jaBUJI0 110jaYaHO UHTEpeCcoBamwkhe 3a TY IIpaBHY
obJiacT.

JemaH on ayTopa KOjU je CBOjUM JeJiMMa BeoMa JOINpPUHEO yTeMe/belwy
U Ja/beM DasBoOjy CpIcKe MehyHapoAHOKPHUBUYHOIpPABHE MHUC/IH jecTe
npodecop ap Musan llkynauh, ca casa Beh Bullle/lelleHHjCKUM HCKYCTBOM
y Toj aucuunanuu. OcuMm Beher 6poja HayyHUX 4iaHaka, llkynuh je To-
KOM CBOje YHUBEpP3UTETCKEe Kapujepe U3 Te 06J1acTH 06jaB/bUBA0 U pafio-
Be MOHOIpPadCKOr KapakTepa, MONYyT Kiura MehyHapodHu kpugu4Hu cyo:
HadaexcHocm u nocmynak (2005) u MehynapodHo kpusuuHo npaso (2020).
Jeno MehyHapodHo Kpugu4HO npago: NPOCMOPHO 8axcere KpUgUYHO2 Npa-
84, KpUBU4YHO Npaso MehyHapodHo2 nopekad, MehyHapooHa KpuBUYHONPABHA
nomoh, 3aueyu kpusuuHoz npasa EY npeacTaB/ba KPyHY HEroBOr 6aB/bera
MehyHapoJJHUM KPUBUYHHM NIPABOM Kao JUCLUILJIMHOM. 3apaBo, YUHU HaM

Capagnuk y HactaBy, [IpaBHu ¢dakynteT YHUBep3uTeTa y Beorpagy, Cp6uja,
aleksa.skundric@ius.bg.ac.rs.
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ce 1a HeheMo npeTepaTH aKo Ty KIbUTY OLLEHMMO U Kao HajcBe0OyXBaTHH]e
CUCTEMCKO JleJI0 U3 MehyHapoAHOT KPUBUYHOT NpaBa UKa/a 06jaB/beHO Ha
CPIICKOM je3uKy. MehyTHM, OCUM HeCyMIHBO BeJIMKOI 3Havaja Tor Jiesa 3a
pas3Boj cprcke MehyHapoAHOKPUBHYHONIpaBHE TeOpHje, OHO Takohe UMa U
oJipeheHy NpakTUYHY BPEJHOCT, a IOrOTOBO 3a paj Jp)KaBHUX opraHa y Pe-
ny6aunu Cp6uju, 3a Koje je moce6HMM 3aKoHOM! npeABubeHo Ja nocTymnajy
y ofHOCYy Ha ofpeheHa MehyHapo/Ha KpUBUYHA [JeJa, MonyT TyxuialTBa
3a paTHe 3JI0YMHe U CHeLMjaJlHUX oJie/berba Buller, ofHOCHO Anesanu-
oHor cyzna y Beorpany. TakaB cBojeBpcTaH ,CHoj“ TeOpUjCKe U MPaKTUYHE
OpPHjeHTHCAHOCTH KibUIe W HUje BeJMKO HM3HeHaheme, IOTOTOBO Kaja ce
¥Ma y BUAY YMIbEHHUIIA /1A je HeH ayTop, pefoBHU npodecop [IpaBHOTr da-
Ky/ITeTa YHUBep3uTeTa y beorpajy, UCTOBpeMeHO U CyAuja YCTaBHOT Cyja
Peny6ivke Cpbuje, Te y TOM KanayuTeTy ynyheH UM Ha NpakTU4HA, a He
caMo Ha TeOpHjcKa IpaBHA NUTamba.

Beh ce Ha npBU morsies Ha caZipKaj KbUre BUAU jeHA OJi H€HUX OC-
HOBHHUX KapaKTepUCTHUKa — HM3pa3uTa CUCTEMATHUYHOCT. AyTOp Ce, HAUMEe,
NoTpyAKo Jia obpaheHy MaTepujy KOHCEKBEHTHO MOJie/IM Ha BUIlle HUBOQ,
OZJHOCHO L|eJINHA, YMMe Ce MOCTHUKEe HheHa M3y3eTHa MperyieJHOCT. Y NpPBOM
pesy, 1eo caapXkaj je moJes/beH Ha IMeTHAaeCT IVIaBHUX IOIVIaBJba, Koja Cy
Jla/be u3jie/beHa Ha BUIllE MabUX Ojie/baKa.

[IpBo moryiaB/be Hocu Has3uB ,llojaM, ocHOBHa Hauyesa U U3BOpU Mehy-
HapoJHOT KpuBHYHOT mpaBa“ Kao mto ce Beh u3 camor HacioBa BUAH, V
TOoM norassby llkynuh HacToju /ja OATOBOPU HA HEKA 0/ HajallCTPAKTHUjUX
NYMTawka Hayke MehyHapoOAHOT KPUBUYHOI MpaBa. Y TOM CMHUCIY Ce MO-
cebHO ucTUYe HaBohemwe HeMasor 6poja Moryhux TeOpHUjCKHX CXBaTamba
MehyHapoHOr KPHUBUYHOT MpaBa y HErOBOM TOTAJIUTETY U IOjeJJUHUX
HeroBUX JeJ0Ba, MONYyT MebhyHapoAHOr KPUBUYHOI IPOLIECHOI IMpaBa.
Kaja je ped o HauesiMa MelyHapoJAHOT KPUBUYHOT MpPaBa, 0/ MOCEGHOT je
3Havaja noJpo6Ha aHaIM3a HaueJsla 3aKOHUTOCTU Y MehyHapOAHOM KPUBUY-
HOM NIPaBy M ca MPAaBHOTEOPHUjCKOT U ca MPAKTUYHOT acnekTa (49-69).

Y HapenHoM, apyrom nomiassby llkynuh ce 6aBu npaBuUrMa NpOCTOPHOT
BaXKera KPUBUYHOT 3aKOHOAABCTBA. Haume, mpema jesiHOM, y HCTOPHjCKOM
CMHCJy HajcTapujeM CxXBaTakby MOjMa MehyHapoJHOT KPHUBUYHOI IpaBa,
Koje ayTOp HAaBOAM W objalimkaBa y NMPBOM HorJaBsby (35), oHO ce cBOAu

! 3akoH 0 OpraHM3aUMju K HAJJEXHOCTH APKABHHX OpraHa y MOCTYNKY 3a

paTHe 3/104uHe, Cayxcbenu eaacHuk PC 67/2003, 135/2004, 61/2005, 101/2007,
104/2009, 101/2011 - gp. 3akoH u 6/2015.
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ynpaBO Ha Ta MpaBUWJia NPOCTOPHOI BaXX€kbad KPUBUYIHOT 3.7:IKOHOILIEIBCTBE-L2
Y ToM cMucay je ompaBaaHo mTo je llkynuh y oBoM jeny mocBeheHoM
MebhyHapo/JHOM KPUBUYHOM IPaBY y HAjIIMPEM CMUCIY peuud 06pajuo U Ty
TEMATUKY.

Tpehe nornaB/be caJpk BeoMa HHTEPECAaHTAH M HU3y3€THO HCLPIAaH
NpUKa3 HCTOPHUjCKOr pa3Boja MehyHapogHor kKpuBHUYHOr mnpaBsa. Hajmpe
Ce aHa/JIM3Mpa Herosa ,lPAaUCTOPHja”, CACBUM PETKHU HUCTOPHjCKU MpHUMe-
pY HeKUX cybemwa Koja cy uMasa ofjpeheHe MmehyHapogHe enieMeHTe, f1a 61
ce MOTOM IpeLlIo Ha OpBe (JoAylie, Heycliese) MOKYyLIaje yCIOCTAB/bamba
MelhyHapoJJHOT KPHMBHUYHOI IIpaBa Kao NoceGHe rpaHe NpaBa, Te YHOpeJo
ca TUM U npBe (Takohe Heycmesie) mokymaje MehyHapoJAHUX KPUBUYHUX
cyhema. [loce6Ha naxmwa je nocsehena npouecuma y Hupu6epry u Tokujy
HaKoH /|pyror cBeTCKOT paTa jep Cy To npBa pasa (,ycrnesna“) mehyHaposHa
KpuBHYHa cyhema. [lasbe, lllkynuh ce 6aBu ad hoc MehyHapoLHUM KPUBUY-
HUM TpubyHairMma CaBeTa 6e36eJHOCTH YjeAUHeHUX Haluja, a MocebHO
MebyHapoAHUM KPUBUYHUM TPUGYHAIOM 3a GUBILY JyrocaaBujy,® a IeH-
TPaJIHO MeCTO TOT JleJla KibUre 3ay31Ma berosa KpUTHUYKa aHa/iM3a Jerai-
HOCTH M JIETUHTUMHOCTU OCHMBamwa TOr TpubyHasna (164-177). Umajyhu
TO y BUJY, IYH CMHUCao Jo6Uja U ayTOpoBa OCHOBHA Te€3a O HUCTOPHjCKOM
pa3Bojy MehyHapoAHOTr KpUBUYHOT IIpaBa U IpaBocybha - ped je o jefHOM
HellpaBOJIMHUjCKOM pa3Bojy, a ycBajarbe PHMCKOr cTaTyTa U OCHUBame
cTajqHor MehyHapoAHOr KpUBUYHOI CyJa Ipe ce MOXe pasyMeTH Kao Io-
YeTak jeZjHe HOBe Tpajuuuje MehyHapoJHOr KPHBUYHOT IpaBa HEro Kao
HacTaBaK CTape, Y K0joj Cy ce ImpeJ, opraHuMa MehyHapogHOT KPUBUYHOT
npaBocyha TOHWJIM WM caMO NPUNAAHULM y paTy MOPAKEHUX ApKaBa
(cybemwa y Hupnu6epry u Tokujy) UM je TAKBO KPUBUUHO FOHbEHe OUJI0 U3-
pa3uTo CeJeKTHBHO U NPUCTPACHO (Kao, Ha NPUMeD, y CJIy4ajy OCHUBamba U
nmpakce , Xalmkor TpubyHaaa“).

2 [lpema TakBUM cxBaTarbHMa, MehyHAPOHO KPUBHYHO MPABO GH, GapeM mpeMa

CBOjOj mpuUpoAH, GUJI0 BeoMa CIUYHO MehyHapoJHOM NmpUBaTHOM mpaBy, oyayhu
Jla 61 ce CBOAMJIO HA CUCTEM CBOjeBPCHUX ,KOJHM3MOHUX HOPMHU" 4MjH je 3ajjaTaK
Jla O[irOBOPHY Ha NHTame y KOjUM Ce CHTyalujaMa (Koje MOry UMaTH U ofpeheHe
eJleMeHTe HHOCTPAHOCTH) UMa IPUMEHUTH KPUBUYHO NPABO KOHKPETHE JpKaBe.

3 Hmajyhu 3Ha4aj Koju je esioBambe TOT, KOJIOKBHjaJIHO Ha3BaHOT , XallIKOT TPH-

6yHasa“ umasio Ha Cp6ujy U, yomniuTe, Ha cBe 3eMJbe GuBLIe CPP], pasym/buB je
LlikynuheB MeTOJ KOjUM OH Y Iies10j KbHM3U Ha 0AroBapajyhuM MecTHMa yKasyje
Ha ojpeheHa npaBHa pellema (MaTepujaJHONpaBHA H/WIM NpoLECcHA) Koja cy
HocTojasa npej, TUM TpubyHasnoM. CleiCTBeHO TOMe, y TpeheM NOIVIaBbY, Koje
je mocBeheHo HcTOpHju MehyHapoJHOr KpHBUYHOT HpaBa, ayTop o6pabhyje camo
oznpebena ,onurta nuTama“ Koja ce TUUy TOT TPUOYHasIa.
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HakoH ucTopuje MehyHaposHOr KpUBHYHOI NpaBa, ayTOp y YETBPTOM
NOT/IaB/by INpeJia3u Ha MPOO6JEMATHKY ONLITEr Jesa MehyHapoAgHOT Kpu-
BuyHor npasa.* To je BeoMa BaxkaH Jieo MehyHapOAHOT KPUBUYHOT MpaBa
KOjH je 0 cajia, IITO y CaMOM MO3UTHBHOM IpaBy, IITO ¥ AOKTPUHH, y Behoj
WJIM Makb0j Mepy 610 3aHeMapHBaH Yy OJJHOCY Ha HeKe Jipyre JieJloBe Te rpa-
He npaBa.’ 360T Tora je U BUIIe HETO ONpaBJaHa Naxkma Kojy My je LIkyauh
y CBOjOj KEbH3U MOCBETHUO. Y CYLITUHHU, OH je y TOM NOIVIaB/by 06paiuo cBa
HajBaXXKHUja NUTala Koja ce yobuuyajeHO o6pabyjy y cUCTEMCKUM JAenMa
nocseheHuM omnuteM Jiejly KpUBUYHOT (MaTepujaiHOT) [IpaBa, Kao LITO Cy
onuTy nojaM (y oBoM cjy4ajy MehyHapoJHOT) KPUBUYHOT Jiesla U HheroBU
CacTaBHHU eJleMeHTH, 06JIMIM y4ecTBOBawa y (MehyHapogHOM) KPpUBUYHOM
JleJly ¥ 006JIMIM OATOBOPHOCTH 3a (MehyHapoaHO) KPUBUYHO [1€J10, OCHOBHU
UCKJbyYerba OJrOBOPHOCTH 3a (MehyHapoaHO) KPMBUYHO Jej10° M, Hamo-
C/IeTKY, NUTame Ka3HU U (He)3acTapeBamwa (MehyHapoAHHX) KPUBUYHHX
JAena. UMajyhu y BUAY CYLITHHCKY NapTHUKYJIApHOCT MehyHapoAHOT KpUBUY-
HOT IIpaBa, 0JJHOCHO YMHeHUIY [la Ha TPEHYTHOM CTelleHy HeroBor pa3Boja
He NOCTOjU YHUBep3aJHO MehyHapoJHO KPMBHYHO INpaBO Beh OHOJIMKO
,MehyHapoJHUX KPUBUYHUX IMpaBa“ KOJMKO HMMa 06JiMKa MebhyHapoLHOT
KpPUBHUYHOT NIpaBocyha, ayTopoBa aHa/M3a ce NIPBEHCTBEHO 6aBU NpaBUJ/IH-
Ma OMNIUTET JieJla KPUBUYHOT NpaBa caZp:XaHUM y PUMCKOM CTaTyTy cTal-
Hor MehyHapoAHOr KpMBHYHOT Cy/a, Kao 0 cajja HajsHayajHUjeM 00JIUKY
MehyHapoJJHOT KpHUBHUYHOI IpaBocyba. Mmak, Ha oaroBapajyhuM MecTu-
Ma, ayTop C IpaBOM yKasyje U Ha oApeheHa pelllewma Koja Cy HocTojajsa U
y MpaBHMa HEeKHX, caJila Beh UCTOPHjCKUX 06/MKa MehyHapogHOT KPHUBUY-
Hor npaBocyha Te Tako, mpuMepa paju, roBopehu 0 UHCTUTYTY KOMaH[-
He 0/ITOBOPHOCTH, 06jallilbaBa U KPUTHKYje HeroBy HajlIMpy BapUjaHTy y
HWCTOPHjCKOM CMUCJIY, OLHOCHO T3B. 3ajeJHUYKH 3JI0OUMHAYKU [TOLYXBAT KOjU

je HacTao Kao maoj npakce , Xalkor TpubyHasia“

4 HyH HaCJIOB 4YeTBPTOr IIOIVIaBJ/ba IJIaCH ,omnmTra KPpUBUYHOIIpaBHA IpaBHJIa

0JIrOBOPHOCTH 3a Meh)yHapo/JHO KpUBUYHO Aesio (onwmu deo MehyHapOAHOT KpH-
BUYHOT npaBa)‘.

5 MonyT moceGHor fe/1a MaTepHjaIHOr PaBa K IPOLECHOT IPaBa, Koja Cy IPUMe-

IbUBaHa NpeJ KOHKPeTHUM 06/1MIMMa Me)yHapoHOT KpUBUYHOT npaBocyha.

6 AyTop je moj Taj TEPMHH, Y CKJIaZly ca MO3UTHBHUM MelyHapoJHHUM KpHBHY-

HUM IIpaBOM, IIOZBEO U OCHOBE KOjU Ce Y (eBPONCKOKOHTHHEHTA/IHO]) JOKTPHUHHU
03HayaBajy Kao OCHOBU HCK/byuela NMPOTHUBINPABHOCTH (OCHOBHU ONpaBjarba) U
OCHOBE KOjH ce 03HauaBajy Kao OCHOBH UCKJbyderba KpUBHIle (OCHOBU U3BUIbEHA).
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Y metoM morsasiby’ ayTop M3[Baja oApebeHe 3ajeauuuke (omumrre) Ka-
paKTepUCTHKe 3a CBa KOHKpeTHa MebhyHapojHa KpUBHYHA Jies1a, OJHOCHO
KpUBHYHA JieJla Koja UMajy oarosapajyhy mehyHapogHONIpaBHY KOMIIOHEH-
Ty, Te Takohe UCLPIIHO yKa3yje Ha MehyHapoJHONIPaBHU OCHOB pery/ucama
O6pOjHUX KPUBUYHHUX JleJla Y YHyTpallkbeM paBy, MOMYyT Npamka HOBLA (YJIaH
245 K3), noBpezie paBHomnpaBHocTH (unaH 128 K3) uta. [lotoM ce y mectom
noraesby® noce6Ho o6pabyje muparepuja, U y MIPaBHOUCTOPUjCKOM CMHUC-
JIy Kao HajcTapuje MehyHapoAHO KPUBUYHO [JI€JI0 U Y CMUCJIY MO3UTUBHOT
npaBa Peny6siuke Cpouje (wian 294 K3), anu u Heka Apyra KpUuBUYHA JieJia
npoTUB 6e36eAHOCTU jaBHOr caobpahaja mpomucaHa KPpUBUYHUM MpPaBOM
Peny6auke Cp6uje.

CesMo nor/iaB/be HOCH HacsoB ,KpuBU4YHaA Jles1a Koja cnafajy y HafJje-
)HocT MehyHapogHor kpuBuyHOr cyga“. CxomHo HacsoBy, Llkyauh crpo-
BOJY TeMe/bHy aHa/IM3y CBa YeTHPU KPUBHUYHA [leJla U3 CTBAapHe HafJe-
’KHOCTH MelhyHapoJHOT KPUBHUYHOT CyAa, LITO, UMajyhu y BUAY Jia Cy CBa
Ta KpUBHYHA JieJla BeOMa CJOXKEeHa Te Ja HeKa Of, HhUX HMajy U3Pa3suTo
BeJIMK Opoj 06J/1MKa, He MpeAcTaB/ba Jak nocao. [IpuToM, cBakoM o FbUX
ayTop Hajupe MPHUCTyNa NPaBHOMCTOPHUjCKUM METOJ0M, Jja O UX KacHHje
HOABPrao KJACHYHOj JOTMAaTCKO] aHaJu3W. Y OCMOM IMOIJIaB/by’ KHbUIe
obpabeHa cy MehyHaposHa KpMBUYHA Jles1a Y YKeM CMHUCILY, CaZip>KaHa y IJia-
BU XXXIV KpuBuyHor 3akonuka Peny6uke Cp6uje.!? To cy kpuBU4Ha Jesa
KOja Cy KOMIlJIeMeHTapHa KpUBUYHUM JleJIMMa NMPONHUcaHUM PUMCKUM cTa-
TYyTOM. Y TOM CMUCJY, U3y3eTaK Npe/CcTaB/ba jeJUHO KPUBUYHO JlesI0 arpe-
cuBHOT paTta (4wiaH 386 K3), koje ce GUTHO pasyiMKyje 0 KPUBUYHOT JieJia
arpecuje NponucaHor PUMCKUM cTaTyToM, a TO je MOC/AeAULA YHEbeHULEe
Ja Peny6svka Cp6uja Huje paTudHKOBaJa aMaHAMaHe Ha PuMcku craTtyT
ycBojeHe y Kamnanu 2010. roauHe, KojuMa je, u3aMehy oCTasor, KPUBUYHO
JleJlo arpecuje KOHa4yHo 6110 fepUHKCAHO.

7 HyH HacJI0B MeTOT MorJaBJ/ba IacH ,lloce6Hu Aeo MebyHapo,cu—lor KpUBHUYHOT

npaBa - ONIITe KapaKTepHCTHKe MehyHapoAHHMX KPUBUYHHUX Jesa/KPUBUYHUX
Jle1a Koja uMajy ofrosapajyhy MehyHapogHONIpaBHY KOMIIOHEHTY".

8 [lyH HacsioB wecTor norassba racy ,llupaTtepuja kao HajcTrapuje/Tpagunyo-

HaJIHO MeDhyHapoAHO KPUBHUYHO JI€JI0 U pyra CpOoJHA KPUBHUYHA Jiejla NPOTUB Ge-
30e/lHOCTH jaBHOT cao6pahaja‘

9 l'IyH HacJIOB OCMOT MoTJaBJsba iacu ,0CHOBHA MebyHapoAHa KpUBHUYHA JeJjia

caapxaHa y miaBu XXXIV KpuBUYHOr 3aKOHHMKA KOMIJIEMEHTapHa oApej6ama
Pumckor craryra“

10 Kpupmuuu 3sakoHuk, Cayxcbenu zaacHuxk PC 85/2005, 88/2005 - wucp.
107/2005 - ucnp. 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94//2016
u 35/2019.
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Mpukasu

Hakon o6pase mMehyHapogHHUX KPUBHYHHX [leJla ¥ yKEM CMHCIY Koja
Cy UHKpUMHHHCAHa y YHyTpaulweM npaBy Peny6nuke Cp6uje, Ulkyauh y
nesetoM! u gecerom!? norsaesby M3/iBaja U Moce6HO aHaIM3MpPa KPUBUYHA
Jlesia pacHe U Apyre fuckpuMuHauuje (4ian 387 K3) u repopusma (wian 391
K3), kao 1 ca wuMa noBe3aHa KpUBHYHa fiesa. OCUM JorMaTCKe aHAIN3€e TUX
KPUBHYHMX [ieJla, ayTOp YMHU U CBOjeBPCTaH eKCKypC yNopeJHONpPaBHUM
NpHUKa30M MHKPUMHHHCakha 0/106paBaa, Hernpama OHOCHO peJieBaHTHOT
MHUHUMH3Upama ofpeheHUx HajTexxux MehyHapoJAHUX KPUBUYHHUX Jesa y
HeMa4yKoM IIpaBy, KOHCTPYKLHjOM MHKpPUMHHAILMje Koja ce KOJIOKBHjaJHO
HasuBa ,AywmBul Jax“ Takohe, 3HauajHO je MOMeHYTH U YBOAHU [i€0
JleceTor I0I/IaBJba, Koje ce THUYe TepopusMa, y kojeM llIkynuh, usnaxyhu o
TepOpU3MY YOILITe, OAHOCHO O TEPOPU3MY Kao I10jaBY, NOKa3yje U 3aBUaH
CTelleH NO3HaBama KPUMMUHOJIOTHje Kao BaHIpaBHe KPUBUYHE HaykKe.
KoHauHo, y jefaHaecToM’® morjiaB/by ce aHaJW3uUpajy ocTaja KPUBHUYHA
Jena cagpxana y riaBu XXXIV K3, kao 1To je KpUBUYHO [ie10 TPrOBUHE
Jsbypuma (wian 388 K3).

JlBaHaecTo mnoryiaB/be, Koje HOCHM HacjoB ,KpuUBHYHH NOCTymak Mpej,
MebhyHaposHUM KpUBUYHUM CYyZIOM“ y [IeJIMHU je mocBeheHo mpo6sieMaTHLU
KpPUBHUYHE IPOILeAype Ipe/ TUM, 33 Ca/la TPBUM U je IUHUM, CTAJIHUM 00JIMKOM
MehyHapogHor kpuBuuHOr mnpaBocyba. KoHcTpykumja TOr KpUBUYHOT
MOCTYINKa, Koja y cebH CafipXU U eJeMeHTe eBPONCKOKOHTHHEHTAJHOT
W eJieMeHTe aJiBep3ujaJHOT (QHIJIOCAKCOHCKOT) KPHUBHUYHOT IMOCTYIIKA,
3axTeBa I[OcCe/loBalkbe MPOAYyO/beHUX 3Hamka U3 00J1acTH  YIOpeIHOT
KpPUBHUYHOT MNPOLECHOT MpaBa, YKOJUKO Ce >eJHU yXBaTUTH Y KOIUTal]
ca HBEHOM HayyHoM o06pazoM. KBaiuTeToM M 06GMMOM aHaJIW3UPAHUX
nuTtama, lkynuh je mokasao za je jesaH oz Haj60/bUX CABPEMEHUX CPIICKUX
Mo3HaBaJsalja YIpaBo KPUBUYHOMPOIECHE KOMIIAPATUBUCTUKE, a IOFOTOBO
Jla CyBepeHO BJIaZila YCTPOjCTBOM M CHUCTEMOM aJiBep3HjajiHe KPUBUYHE
nponeaype.* Cama usjiaratba npaBu/a MOCTynka npex MehyHapogHum

1 Ilyn Hac/0B JeBeTor MoraB/ba IIacH ,PacHa ¥ Apyra AMCKPUMHHALMjA Kao
KPHMBMYHO /leJI0 TPOTHB YOBEYHOCTH U IPYTHX Job6apa 3alTuheHnx MehyHapoAHUM
npaBoM"“.

12 Ilyn Hac/0B AeceTor morassba rack ,TepopHsaM U Apyra KpHBUYHA Jefia Te-
pOpHUCTHUYKOT KapaKTepa y rzaBu XXXIV KpuBuuHor 3akoHuka Cp6uje’.

13 My nacnoB jesaHaecTor mornaBmba riack ,Jlpyra MebyHapogHa KpHUBHYHA
ngena y rinaBu XXXIV KpuBruuHor 3akoHuKa Cpouje’.

14 LlIkysnuh je cBoja 3HaWwa U3 06J1IACTU AHIJIOCAKCOHCKOT KPUBUYHOT MPOLECHOT
npaBa Noce6GHO N0Ka3ao Ha NpUMepy KpUBUYHOT npouecHor npasa CA/l, kao fjaHac
TUNUYHOI Ipe/iICTAaBHUKA a/iBep3uja/iHe KPUBUYHOIPOLeCHE Tpajulidje, Koje je
Ha CUCTEMCKHU HauMH 06pajJiuo y CBOjoj HeZlaBHO 06jaB/beHOj MOHOrpaduju OcHosu
KpusuyHoz npasa CjedurbeHux Amepuukux /Ipxcasa (2021, 242-357).
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A. WkyHapuh (cTp. 216—224)

KPUBHUYHHUM CyJIOM INpaTe CUCTEMATUKy yoOuYajeHy 3a yIOeHHKe U3
KPUBUYHOT NPOLIECHOT NpaBa — Hajllpe ce U3JIaXy IpaBuJa Koja Cnajzajy y
Her0oB OMNUITH, a TOTOM M NpaBuJa Koja YMHe HeroB N0Ce6HU Jieo. Y TOM
CMUCJIy ayTOp Hajipe usaaxe'® o HagiexHOCTH MehyHapoJHOT KPpUBHYHOT
CyZla Te O OCHOBHMM IMpPOILIECHUM Cy06jeKTHMa U HUXOBHUM (QyHKIMjaMa,
a 3aTUM Mpesasy Ha aHa/lM3y MNOjeJMHUX CTaZujyMa M dasa MOoCTyIKa.
[lIkysnuh ce He MOU HU Aa Ha oApeheHa pemema U3 PuMmckor cratyra u/
uay [IpaBuia o MOCTYNKY U JJOKa3uMa U3Hece NpuMe/6e, Te Tako, IpruMepa
pajy, KPUTHUIM H3JIaXKe pellele MpeMa KojeM je mpeJBUDeHO Aa, 0CUM
CTpy4YlaKa 3a KpPHUBUYHO MpaBo, KaHAWJAATH 3a cyauje MebhynapogHor
KPUBHUYHOT CyJia MOTIIYHO PaBHONPABHO MOI'Y OUTH U CTPyYkhalld U3 HEKUX
Jpyrux o06/1acTh MehyHapoAHOT NpaBa Koje MO CBOjOj CaJpXKUHU HUCY
KpUBHYHOINpaBHe (MehyHapoAHO XyMaHHTAapHO IpaBo W MehyHapoaHO
npaBo JbYACKUX MpaBa), 6yayhu Jaa ce of, cyauja MehyHapoJHOT KpUBUUHOT
CyZla o4yeKyje [a pelllaBajy NMUTama KPUBUYHONPABHOT Kapakrepa (524-
525). ¥3 To, Kao jou jelaH NpUMep ayTOPOBE KPUTHUKE aKTYEJHHUX pelleha
noctynka npes MehyHapoJHUM KpHUBHYHHUM CY[OM MOXEMO HaBeCTH
yKasuBalme Ha HeJ0BO/bHY peryJuCaHOCT NUTama H3pHllamka KasHe
(661-662).

Y TprUHaecTOM NOIJaB/bYy KHbUTe TOBOPU Ce 0 MehYHAPOAHOM KPUBUYHOM
u3BpmwHOM npaBy.'® To je o6JacT Koja je, Kao yoCTaJOM WU KPHBUYHO
M3BPUIHO MPAaBO YOIMIITe, HEMPABEJAHO 3al0CTaB/beHa y HayLM, MaKo UMa
HeCyMbMB 3Hayaj 3a ,3aTBapaibe Kpyra“ KpUBUYHONPaBHE peakluje Ha
kpuMuHaauTeT.)” Y ToMm cmucay, lkyauh usnaxe u aHaausupa joun yBek
JIOHEKJIe pyAMMeEHTapHa IpaBuja MehyHAapOAHOT KPUBUYHOI M3BPILIHOT
npaga.

YeTpHaecTo mnorJsassbe, ,MehyHapogHa KpuBHYHOINPpaBHAa noMoh", moje-
JbEHO je Ha 4YeTUpHU LesuvHe. Hajupe je maT KpaTak OCBPT Ha TeOpHjcKa
nuTawa MehyHapoHe paBHe NoMONH y KPpUBUYHUM CTBApUMa, Te Ce Y TOM
CMUCJIY HAaBOJM HeHa TpaUIIMOHa/lHA TeOpHjCcKa MTofies1a Ha MaJly U BEJIUKY

15 Ha oBOM MecTy yKasyjeMo Ha TO jja je M3Jiarare 0 HadeJnMa MOCTYIKA Npej
MebhyHapoJHUM KPHUBUYHHUM CYAOM CaJp>KaHO y NPBOM IOIVIAB/bY KHbUTe, HEIo-
CpeJiHO HAaKOH M3JIaralba 0 Havesly MaTepHjaJHor MehyHapoAHOT KpUBUYHOT Ipa-
Ba (76-102).

16 [lyn HACJIOB TPHHAECTOT MOIIAB/bA r1ack ,EneMeHTH MehyHapOAHOr KPHBUY-
HOT M3BPLIHOT MpaBa“.

17y nureparypu ce, HauMe, HCTHYe /A je ,CBPXa NPONMKUCHBAkbA U U3PULAHha KPHU-
BUYHHX CAaHKIMja U HHUXOBOT U3BpLIEHA je[HHCTBEHA, LITO yKa3yje Ha Ca/pKUH-
CKY TMOBE€3aHOCT MaTepujaaHor (M mpouecHor, npuM. A. lII.) U U3BPIIHOT KPUBUY-
Hor npaBa“ (Cpsentuh, Ctajuh, Jlazapesuh 1986, 11).
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Mpukasu

KpuBHYHONpaBHy nomoh (700-701). [loToM ce ayTop 6aBH ONIITHM MTPaBU-
JIUMa, aJld ¥ noce6HUM BpcTaMa MehyHaposHe KpHUBUYHOIpaBHEe moMohu
y KpUBUYHOM IpaBy Peny6uinke Cp6uje. HakoH Tora yKpaTKO ce U3Jiaxe O
WHTepmony ¥ Herosoj yJ03u y NOCTyNIMMa MehyHapogHe KPpUBUYHOIIPAB-
He nomohu. [locsenwa LieJMHA y TOM MHOTJIaB/by 6aBU ce MehyHapoAHOM
capaZbOM M KPUBHMYHOIIpAaBHOM NoMohu ca MehyHapoJHUM KpHUBHUYHUM
CyJIOM.

locneamwe, meTHaecTo morias/be'® moceeheHo je KpUBMYHOM MpaBy
EBporcke yHuje Kao mnpaBy y (moTeHuujaaHoMm) Hactajawy.l® Kao moceGue
Le/rHe 06pahyjy ce OCHOBHU 3ajeJHUUKU KPUBUYHONPABHU MEXaHU3MU Ha
HuBoy EY, nenoBamwe Cyzna npapje EY y KpUBUYHONIPABHOj 06J1aCTH U OCHO-
BU MelhyHapoaHe KpMBUYHOINIpaBHe MoMohu Ha HUBOY EV.

OcBpT Ha TeMe kKojuma ce lllkynuh y oBOj KHbH3W GaBHO joll jeAHOM
NOTBphyje Ha MOYeTKY U3paXKeHY KOHCTaTaIlUjy - /1a je TO HajcBeoOyXBaTHHje
CUCTEMCKO Jielo M3 006J1acTh MehyHapoAHOT KPUBMYHOI IpaBa HKaja
06jaB/beHO Ha CPIICKOM je3uKy. CaM HauMH Ha KOjU je ayTop HPUCTYIHO TUM
TeMaMa je TakaB Jja Ce OHe MaKCHUMaJIHO NMPUOJIMKaBajy YUTAOLY, U TO He
CcaMO OHOM KOjH je CTpy4YHaK U3 006/1aCTH KPUBUYHOT NpaBa, Beh y BeJlNKoj
MepH U 4YMTaolMMa-launuma. Haume, ocuMm Beh HarzauieHe cucTeMaTHy-
HocTH paja, lllkynuh nuie jacHUM, NpeU3HUM je3UKOM, 6e3 HeNoTpeOHUX
yobuyajeHuX ¢ppasa, LITO ’eroB TEKCT YNHU NPHUjeMYMBUM U 3aHUM/bHBUM
3a yuTame. KBasinTeTy camMor paZia 3Ha4ajHO AONPHUHOCH U BeoMa OMILHP-
Ha kopuinheHa JuTepaTypa, wTo goMaha, mTo crpaHa,?® U HeMaau 6pOj
obpaheHux oJJIyKa U3 CyACKe Npakce HalMOHAJIHUX U MehyHapoJHHUX Cy-
Jl0Ba.

Hako nocroje n3BecHe 3e6ie y TOM IOIVIeJy, LITO ONpPaB/AaHo, LITO He-
OIpaBJaHoO, UMaK cMaTpaMo Ja he MehyHapoAHO KPUBHUYHO MTPABO OINCTATH
Kao rnoce6Ha rpaHa npasa Te Aa he ce ja/be pa3BUjaTH BehoM WM MamkOM

18 [IyH Hac/I0B MeTHAECTOT MOTIaB/ba IIack ,0CHOBHY KPHBUYHONPOIECHH! /KPH-
BUYHONPAaBHU MeXaHU3MHU Ha HUBOY EBpOICKe yHHje U 3ayelld KPUBUYHOT NpaBa
EV“

19 HamomumeMo za je Llkysiuh 0CHOBHe TeopHjcKe IOCTaBKe 0 KPHBUYHOM NPaBy
EY, Te cBOj HaueJIHU CTaB 0 HUMa, U3HEO Y IPBOM MOIVIaB/by Kibure (37-38).

20 OGuMHOCTH, KBaTUTETY U aKTYeJHOCTH KopuinheHe JMTepaType 3Ha4ajHO Cy
JIOTIPUHEIN UCTPAKUBAUKK CTYAUjCKU GopaBIy ayTopa y y HeMaukoj, morotoso y
ZBa HaBpata (2003-2005. u 2019) Ha UHCTUTYTY 3a UHOCTpPaHO U MehyHapoAHO
KpuBHYHO npaBo ,Makc [lnank” y ®@pajoypry (koju je HejlaBHO penMeHOBaH y UH-
CTUTYT 3a UCTPAKMBalbe KPUMHUHAINTET], 6e36eJHOCTH U mpasa ,Maxc [liaHk"),
Ha OCHOBY MCTPaXXMBauKe CTHIEHAMje, OAHOCHO aJlyMHH mporpama XyMGosIToBe
doupanmyje.
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A. WkyHapuh (cTp. 216—224)

6p3uHOM?! Te [ja je HEONXOAHO HACTABUTH Ca Ja/bOM eyKal[ljOM CPIICKUX
NpaBHUKA y TOj AUCUMIIMHU. UMajyhu To y BUAY, YUHU HAM ce HecHop-
HUM Jia he oBo HOBO, KanuTanHo llIkysnheBo jesio He caMo y rojMHaMma,
Beh U y flenieHUjaMa Koje JloJ1a3e NpeJCcTaB/baTH Haj3HA4YajHUje CPeACTBO 3a
CTHLlabe NpoAy6/beHUX 3HaWba U3 Mel)yHapoJHOr KPUBUYHOT NpaBa.

JIMTEPATYPA

[1] Bab6uh, Munow. 2011. MehynapodHo kpusuuyHo npaso. bawa Jlyka:
[IpaBHU dakynTeT y bawoj Jlynu.

[2] Cpsenrtuh, Hukona, Anekcangap Crajuh, /by6uma Jlazapesuh. 1986.
KpueuuHo npaso Coyujanucmuuke @edepamugHe Penybauke Jyzocaasuje
- onwmu deo. 13. usgame. beorpaa: CaBpeMeHa afj[MUHUCTpaLHja.

[3] CrojanoBuh, 3opan. 2017. MehyHapodHo kpusuuHo npaeo. 10. u3game.
Beorpaz: [IpaBHa Kwura.

[4] Wxynuh, Munan. 2005. MehyHapodHu KpusuuHu cyd: HadJjexcHocm u
nocmynak. beorpapa: [IpaBHu pakynrtet YHuBep3uteTa y beorpaay.

[5] IIxynauh, Munan. 2020. MehyHapodHo kpusuuHo npaego. beorpa;: [Ipas-
HU pakynTeT YHUBep3uTeTa y beorpaay.

[6] MWMxynuh, Munan. 2021. OcHosu kpusuuHoz npasa CjedurbeHux Amepuu-
kux [psycasa. Beorpan: [lpaBHu dakynteT YHuBep3uteta y beorpaay.

2y y JINTEpATypHu ce KOHCTaTyje Ja ,0CTaje peasHa Haja Aa he MehyHapogHu

KPUBUYHM CyJ, Aa/bUM pa3BojeM MelhyHapoJHOI KPUBUYHOI NpaBa IOCTATH pe-
crnekTabuJHA MHCTUTYLMja, 4uje he u3beraBame CBaKy JpxaBy KOWITaTH 6ap
JleJla IBeHOT yrie/ia Koju ykuBa y MehyHapoaHoj 3ajesnunu” (CtojaHoBuh 2017,
186), ogHOCHO Aa je ,MehyHapoAHO KPUBUYHO NPABO [OCTAJI0 CaMOCTa/Ha NpaB-
Ha JUCLMILIMHA KOja je HeHa/loMjeCcTHBa 3a Cy30Hjame OHUX 06/IMKa caBpeMeHOT
KpPMMHHaJIa KOjU yrpoXKaBajy OCHOBHE BPHjeIHOCTH YOBje4aHCTBA, a 1I0CEOHO OHUX
HajolaCHHUjUX KojUMa ce ApKaBe M0jeJUHAYHO HUCY Y MOryYhHOCTH a/leKBaTHO Cy-
nporcraButu” (ba6uh 2011, 27).
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YIYTCTBO 3A AYTOPE

Ananau IlpasHoz gpakyamema y beozpady 06jaB/byjy TEKCTOBE HA CPIICKOM
U EHIJIECKOM je3UKY.

Y AHasimMa ce 06jaBJ/byjy Hay4YHH YIAHIH, KPUTHUYKE aHAJN3€e, KOMEeHTapHu
CYZICKUX OJI/IyKa, MIPUJI03U U3 MehyHapoJHOT HAy4YHOT KMBOTA U MPHUKA3U.
[IpuxBaTajy ce UCK/byYUBO aHaJUTHUYKH, a He JECKPUINTHBHU IpPUKa3U
Hay4YHUX U CTPYUYHUX KHbUTA.

[Ipenajom TekcTa, ayTop H3jaB/byje Ja TEKCT HUje HU 06jaB/beH HU
npuxBaheH 3a o6jaB/bUBambe Te Jja Hehe 6UTH peJaT 3a 06jaB/bUBaKE OGUIIO
KOM JApyroMm Mejaujy. AyTop Takohe u3jaB/byje [1a je HOCWJIAI, ayTOPCKOT
npaBa, /ja je obaBelITeH O MpaBUMa Tpehux JuIa u Ja je UCIyHHOo 3aXTeBe
KOjU Mpou3/a3e U3 TUX NpaBa.

IlpujeM cBUX TekcToBa O6uhe mOTBpheH eJeKTPOHCKOM IOLITOM.
Pepakiuja he pasaMoTpuTH MOJOGHOCT CBHX pajioBa Ja OyAy HOABPrHYTH
NOCTYINIKY pelleH3Wpamwa. [I0of06HM TEeKCTOBU Illa/by Ce Ha JBOCTPYKY
AQHOHUMHY peLieH3U;y.

WudopMmanuje o ypeaHuukoj noautuuu Avasa lpasHoz ¢akyimema y
Beozpady BuzeTy Ha: https://anali.rs/eticki-kodeks/.

Axko xenuTe Ja mnpejaTte cBoj pajg Anaauma [lpasHoz ¢dakynrmema y
Beozpady, monuMmo Bac Aa npaTuTe caegeha ynyTcTBa.

Ako mnpejnajeTe paj Ha €HIVIECKOM je3WKYy, MOJMMO Bac Ja MpaTUTe
noceGHO YOYTCTBO Koje je JOCTymHO Ha: https://analirs/uputstvo-za-
autore/?lang=en.
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YnyTtcTBo 3a ayTope (cTp. 227-237)

Pykomnuc Tpe6a na 6yne ypeheH Ha cienehu HauuH:
1. HacJoBHa cTpaHa,
2. ancCTpaKT U K/by4YHE pPeyy,
3. PYKOIMKC U CIIHCAaK JIUTEPATYPE,
4

. JojanM, Tabese U CIUKe.

1. HACJIOBHA CTPAHA

HacnoBHa cTpaHa pykonuca Tpe6a Aa caapxu cneaehe noaaTke:

— HaCJIOB TEKCTA,
- HMe, Ipe3uMe, roINHY pobhema U apuirjannjy cBUX ayTopa,
- MyHY aZpecy 3a KOpeCHoHZEeHLH]y U aZipecy eJeKTPOHCKe TOIITe.

AKo je TeKCT KOayTOpPCKH, MOJIMMO Bac Jia JIOCTaBUTe TpaXkeHe MojaTKe
3a CBaKor ayTopa.

2. ANICTPAKT U KJbYYHE PEYH

TexcTy mpeTXoAu anCTpPaKT KOjU je cTporo orpaHuyeH Ha 150 peuym.
AnctpakT He cMe Aa cafgpxu HeofpeheHe ckpaheHule WK pedepeHue.

MosiuMo Bac Aa HaBeJeTe IeT K/bYyYHHUX pedHu KOje Cy HNpUKJagHe 3a
HHOEKCHpame.

PaioBU Ha CpIICKOM je3UKy Tpeba Jia caJipike ancCTPaKT U KJ/byuHe pedu
M Ha CPIICKOM W Ha €HIVIECKOM je3UKY. Y TOM C/Iy4ajy, alCTPaKT U KJ/by4He
pevH Ha eHIVIECKOM je3UKy Tpeba Jja ce Hasla3e M3a CIKCKa JIUTepaType.

3. PYKOIMHUC U CMUCAK JIMTEPATYPE

360or aHOHUMHOI  pelleH3Wpala, HMeHa ayTopa W  HUXOBe
MHCTUTYLIMOHA/JHe NPUNAJHOCTH He Tpeba HABOAUTHU HA CTpaHHULAMa
pyKomuca.

TexkcToBU Mopajy Aa 6yny HanucaHu y ciaefehem popmary:
- BeJIMYMHA cTpaHule: A4,

- Mapruse: 2,5 cm,
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YnyTcTBO 3a aytope

- ¢ouT: Times New Roman,

- pasMak usMelhy pesioBa y IJ1laBHOM TeKcTy: 1,5,
- pasmak usmeby penoBa y ¢ycHotama: Easy,

— BeJIMUMHA CJI0Ba y IJIaBHOM TeKcTy: 12 pt,

- BeJIMYMHA cyoBa y dycHoTaMma: 10 pt,

- HyMepalMja CTpaHUIA: aparcKu 6poj y A0HkeM JeCHOM YTy CTPaHHU-
1e.

Jpyre ayTope Tpe6a HABOAUTH 110 UMEHY U IPE3UMEHY KaJla ce IPBHU My T
nomumsy ([lerap IletpoBuh), a 3aTum camo no npesumeny (Ilerposuh). He
Tpeba HaBOAUTH ,ipodecop”, ,Ap", ,I.“ HUTH GUJI0 KaKBe TUTY.JIe.

CBe ciMKe U Tabesie Mopajy Aa Oy[y TOMeHYTe ¥ TEKCTY, IpeMa peJiocjiely
10 KOjeM ce I10jaBJbYjy.

CBe akpoHHMe Tpeba 06jaCHUTH NMPUINKOM NMPBOT KOopHIilhemwa, a 3aTUM
ce HaBO/Jle BeJIMKUM CJIOBUMA.

EBporncka yHuja - EY,
The United Nations Commission on International Trade Law - UNCITRAL

BpojeBu oj jenaH z0 JeBeT MUINy ce CJIOBHMMa, Behu 6pojeBu mumny ce
nudpama. Jlatymu ce nuiy Ha ciaegehu HauuH: 1. janyap 2012; 2011-2012;
TpuzeceTux roarHa 20. Beka.

dycHoTe ce KopHcTe 3a oGjallikbera, a He 32 HaBohewe JUTepaType.
[IpocTo HaBohewe Mopa ja GyZe y [JIaBHOM TEKCTY, Ca U3y3eTKOM 3aKOHA
U CY[CKUX OJJIYKa.

MoaHacnoBe Tpeb6a nucaTv Ha cnegehr HaUMH:

1. BEJIUKA CJIOBA
1.1. lIpBO C10BO BENUKO

1.1.1. IIpso c/1080 8eAUKO KYp3us

Lutupame

CBu uuTaTH, y TeKCTy U pycHoTama, Tpeba Aa OyAy HANHCAHU Y
cnenehem popmarty: (ayTop/rogsuna/6poj cTpaHe UM BHIEe CTPaHA).

Jomaha nMeHa Koja ce MOMHUKY Y pedyeHUId He Tpeba MOHAB/bATU Y
3arpajama:
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- Ilpema MusomeBuhy (2014, 224-234)...

— PuMcku npaBHUIY Cy TO3HaBaJIM pa3/IMyuTe KjJacupuKaluje cTBapu
(Munomesuh 2014, 224-234)

CTpaHa HMeHa Koja Cce IOMHBY Yy pedyeHUIM Tpeba pga 6yay
TpaHCKpUOOBaHa, a y 3arpajaMma HX Tpeb6a MNOHOBUTH W OCTABUTH Y
OpUTHHaJy. Y CIUMCKY JIUTEpAType CTpaHa UMeHA ce He TPAHCKPHUOY]y:

- IIpema Konuoay (Koziol 1997, 73-87)...
- O Towme je oncexxHo nucao Konuoa (Koziol 1997, 73-87).

- Koziol, Helmut. 1997. Osterreichisches Haftpflichtrecht, Band I
Allgemeiner Teil. Wien: Manzsche Verlags- und Universitatsbuch-
handlung.

[ToxkeJ/bHO je Aa y LUTaTUMa y TEeKCTy OyzAe HaBeJleH MoJaTak o 6pojy
CTpaHe Ha K0joj ce HaJla3U [eo Jesa Koje ce [UTHUpa.

Hcto Tako u / Ucto / Kao u KonctautunoBuh (1969, 125-127);

[Ipema BapTtou (1959, 89 ¢H. 100) - mamo 2de je ggychHoma 100 Ha 89.
cmpaHuu;

Kao o je npeasnoxuo baptou (1959, 88 u ¢H. 98) — mamo 2de ¢ycHo-
ma 98 nuje Ha 88. cmpaHu.

[Ipe 6poja cTpaHe He Tpeba CTaB/bATH O3HAKY ,CTP., ,p." £ Wau caumdHo.

W3y3eTHO, TaMo TJe je TO NMPUKJIALHO, AyTOPH MOTY Jja KOPUCTE LIUTATe
y TeKCTy 6e3 HaBohema Opoja cTpaHe Ziesia Koja ce MUTHpPA. Y TOM CIy4ajy
ayTopHy MOTY, aJld He MOpajy Jila KOpHUCTe HEKY OJ Ha3Haka Kao LITO Cy: 8u-
demu, nocebHo sudemu, sudemu Ha npumep u dp.

(BumetH, Ha npumep, baptou 1959; CumoBuh 1972)
(Bugetn nmoce6Ho bakuh 1959)
(CrankoBuh, Opsinh 2014)

JenaH aytop

Humam y mexkcmy (T): Kao u WUnaj (Ely 1980, 6poj cTpaHe), TBpAUMO
Ja...

Haeoberwe y cnucky aumepamype (JI): Ely, John Hart. 1980. Democracy
and Distrust: A Theory of Judicial Review. Cambridge, Mass.: Harvard
University Press.
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T: Ucto kao u ABpamoBuh (2008, 6poj cTpaHe), TBpAUMO Aa...

JI: ABpamoBuh, Cuma. 2008. Rhetorike techne - sewmuHa 6ecedHuwmasa u
jasHu Hacmyn. Beorpa;: Ciy»6eHH riacHUK — [IpaBHU pakynTeT YHUBEP3U-
TeTa y beorpagy.

T: BacusbeBuh (2007, 6poj cTpaHe),

JI: BacusbeBuh, Mupko. 2007. KopnopamugHo ynpasssarbe: npasHu acnek-
mu. beorpag;: [IpaBHu ¢akynteT YHUBep3uTeTa y beorpaay.

ABa ayTopa

T: Kao urto je ykaszano (Daniels, Martin 1995, 6poj cTtpane),

JI: Daniels, Stephen, Joanne Martin. 1995. Civil Injuries and the Politics of
Reform. Evanston, IlL.: Northwestern University Press.

T: Kao mrto je mokasaHo (CtankoBuh, Opsinh 2014, 6poj cTpane),

JI: CrankoBuh, O6peH, Muogpar Opsauh. 2014. CmeapHo npaso. Beorpag;:
Homoc.

Tpu ayTopa

T: Kao wto cy npeguioxuau Cecus, JIung u bepmant (Cecil, Lind, Bermant
1987, 6poj cTpaHe),

JI: Cecil, Joe S, E. Allan Lind, Gordon Bermant. 1987. Jury Service in
Lengthy Civil Trials. Washington, D.C.: Federal Judicial Center.

Buwe on Tpu ayTopa

T: [Ipema ucTpakuBamwy Koje je cipoBeo TapHep ca capagHuuuma (Turner
et al. 2002, 6poj cTpane),

JI: Turner, Charles F, Susan M. Rogers, Heather G. Miller, William C. Miller,
James N. Gribble, James R. Chromy, Peter A. Leone, Phillip C. Cooley, Thomas
C. Quinn, Jonathan M. Zenilman. 2002. Untreated Gonococcal and Chlamydial
Infection in a Probability Sample of Adults. Journal of the American Medical
Association 287: 726-733.

T: llojeauHu ayTopu cMatpajy (Bapazau et al. 2012, 6poj cTpaHe)...
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JI: Bapagu, Tu6op, BepHagmer Bopgam, lamo Kuexeuh, Biagumup
[MaBuh. 2012. MehynapodHo npusamto npaso. 14. usgamwe. beorpag: IIpas-
Hu dakynTeT YHuBep3uTeTa y beorpaay.

UHcTUTYyuM]ja Kao ayTop

T: (U.S. Department of Justice 1992, 6poj cTpaHe)

JI: U.S. Department of Justice. Office of Justice Programs. Bureau of Justice
Statistics. 1992. Civil Justice Survey of State Courts. Washington, D.C.: U.S.
Government Printing Office.

T: (3aBop 3a UHTeJIeKTyaslHy cBojuHy Pemny6sinke Cp6uje 2015, 6poj
CcTpaHe)

JI: 3aBoj, 3a MHTeJIeKTya IHy cBOjuHy Peny6uinke Cpbuje. 2015. 95 2oduna
3awmume uHmesekmyasHe ceojuHe y Cpé6uju. Beorpaz: Colorgraphx.

Heno 6e3 ayTopa

T: (Journal of the Assembly 1822, 6poj cTpaHe)

JI: Journal of the Assembly of the State of New York at Their Forty-Fifth
Session, Begun and Held at the Capitol, in the City of Albany, the First Day of
January, 1822. 1822. Albany: Cantine & Leake.

LiuTupame BMLIE Aena UCTOor ayTopa

KnepmoHT u AjsenGepr cmaTpajy (Clermont, Eisenberg 1992, 6poj cTpa-
He; 1998, 6poj cTpaHe)...

Bacra uctuye (2001, 6poj ctpane; 2003, 6poj cTpaHe)...
LiuTupame BULLe Aena UCTOr ayTopa U3 UCTe roAuHe

T: (White 1991a, page)

JI: White, James A. 1991a. Shareholder-Rights Movement Sways a Number
of Big Companies. Wall Street Journal. April 4.
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UcToBpeMeHO UMTHpatbe BLLe ayTopa U Aena

(Grogger 1991, 6poj ctpaHe; Witte 1980, 6poj cTpane; Levitt 1997, 6poj
cTpaHe)

(lMTomoBuh 2017, 6poj crpane; Jlabyc 2014, 6poj crpaHe; BacubeBuh
2013, 6poj cTpane)

Mornaeibe Y KibU3H

T: Xosmc (Holmes 1988, 6poj cTpaHe) TBpAM...

JI: Holmes, Stephen. 1988. Precommitment and the Paradox of Democracy.
195-240. Constitutionalism and Democracy, ed. John Elster, Rune Slagstad.
Cambridge: Cambridge University Press.

Mornaesbe y Aeny Koje je M3aaTo y BULLE TOMOBA

T: llIBapy u Cajkc (Schwartz, Sykes 1998, 6poj cTpaHe) TBp/e CypoOTHO.

JI: Schwartz, Warren F, Alan O. Sykes. 1998. Most-Favoured-Nation
Obligations in International Trade. 660-664. The New Palgrave Dictionary of
Economics and the Law, Vol. 1], ed. Peter Newman. London: MacMillan.

Kmwura ca BuLle Uspama

T: Kopucrehu I'punoB meTrog (Greene 1997), HanmpaBW/IM CMO MoOJeJ
KOjH...

JI: Greene, William H. 1997. Econometric Analysis. 3. ed. Upper Saddle
River, N.J.: Prentice Hall.

T: (lonoBuh 2018, 6poj crpane), P: llonosuh, /Jlejan. 2018. Ilopecko npa-
80. 16. usname. beorpaz;: [IpaBHu ¢akysnTetr YHUBep3uTeTa y Beorpaay.

HaBohewe 6poja u3ama HUje 06aBe3HO.

MoHOBHO U3Aakbe — penpuHT

T: (Angell, Ames [1832] 1972, 24)

JI: Angell, Joseph Kinniaut, Samuel Ames. [1832] 1972. A Treatise on the
Law of Private Corporations Aggregate. Reprint, New York: Arno Press.
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YnaHak

Y cnucky siuTepaType HaBoJie ce: Mpe3uMe U UMe ayTopa, 6poj U roguHa
o6jaB/bHUBala CBECKe, HA3WB YJAHKA, HAa3MB YACONMCA, TOAMHA U3JIAKEHa
yaconuca, ctpaHule. [Ipy HaBohewy MHOCTPAHUX Yacomuca KOju He HyMe-
pHIIYy CBEeCKe Taj MOJAaTaK Ce U30CTaBJba.

T: Taj mozen kopuctho je JleBuH ca capaguunuma (Levine et al. 1999,
6poj cTpaHe)

JI: Levine, Phillip B., Douglas Staiger, Thomas J. Kane, David ]. Zimmerman.
1999. Roe v. Wade and American Fertility. American Journal of Public Health
89: 199-203.

T: Ha To je yka3ao BacusbeBuh (2018, 6poj cTpaHe)

JI: BacuweBuh, Mupko. 2/2018. ApGUTpaKHU YroBOp U HWHTEpPKOMIIa-
HUjCKONIpaBHU CIIOPOBU. AHasu [IpasHoz gpakyaimema y beozpady 66: 7-46.

T: Opsinh uctude yTrnaj ynopeaHor npasa Ha cagpxuHy Ckune (OpJsinh

2010, 815-819).

JI: Opauh, Muoapar. 10/2010. Cy6jeKTUBHA JIeJTMKTHA OATOBOPHOCT Yy
cprckoMm npasy. I[IpasHu scusom 59: 809-840.

LUuTtupame uenor 6poja uaconuca

T: Tome je mocBeheHa jegHa cBecka yaconuca Texas Law Review (1994).

JI: Texas Law Review. 1993-1994. Symposium: Law of Bad Faith in Contracts
and Insurance, special edition 72: 1203-1702.

T: Ocurypame of rpahaHCKe 0ZirOBOPHOCTH NMOAPOGHO je aHaIU3UPaAHO Y
yaconucy AHaau [lpasHoz pakynmema y Beozpady (1982).

JI: Anaau IlpasHoe ¢pakynmema y Beozpady. 6/1982. Casemosarse: Heka
akmye/sHa numarba ocuzypared od 2pabarcke odzogopHocmu, 30: 939-1288.

KomeHTapu

T: CmuT (Smith 1983, 6poj cTpaHe) TBpAMU...

JI: Smith, John. 1983. Article 175. Unjust Enrichment. 195-240.
Commentary to the Law on Obligations, ed. Jane Foster. Cambridge: Cambridge
University Press.

234 Axanm M6 1/2023



YnyTcTBO 3a aytope

T: llpema llImanen6axy (Schmalenbach 2018, 6poj cTpane), jacHo je Aa...
JI: Schmalenbach, Kirsten. 2018. Article 2. Use of Terms. 29-/I: Tomuh,

Janko, Cama IlaBnoBuh. 2018. YmopenHomnmpaBHa aHa/iM3a MpoMnHca y 06-
JIaCTH pajHor npasa. PagHu pokyMeHT 6p. 7676. UHCTUTYT 3a ynopeJHO
npaso, beorpag.

T: (Glaeser, Sacerdote 2000)

JI: Glaeser, Edward L., Bruce Sacerdote. 2000. The Determinants of
Punishment: Deterrence, Incapacitation and Vengeance. Working Paper No.
7676. National Bureau of Economic Research, Cambridge, Mass.

JInyHa KopecnoHAeHIHja/KOMyHUKAaLUja

T: Kao wto tBpau Jlammwanosuh (2017),
JI: JlammwaHoBuh, BuhenTuje. 2017. [Tucmo ayTtopy, 15. janyap.

T: (Welch 1998)
JI: Welch, Thomas. 1998. Letter to author, 15 January.

CtabunHu uHtTepHet npotokon (URL)

T: llpema 3aBoAy 3a UHTEJIEKTYa/IHYy CBojuHy Peny6snke Cp6uje (2018),

JI: 3aBoj, 32 UHTeJIeKTya/lHy cBOjuHy Peny6auke Cpouje. 2018, loauimmu
u3BelTaj o pagy 3a 2017. roguny. http://www.zis.gov.rs/o-zavodu/godisnji-
izvestaji.50.html, nocnenwu npuctyn 28. mapta 2018.

T: According to the Intellectual Property Office (2018)

JI: R.S. Intellectual Property Office. 2018. Annual Report for 2017. http://
www.zis.gov.rs/about-us/annual-report.106.html, last visited 28 February
20109.

Y mramnomu

T: (borganoBuh 2019, 6poj cTpaHe)

JI: BorganoBuh, Jlyka. 2019. EkoHOMCKe mocjieiuile yroBapama Kiay3yJie
HajnoBJallheHUje HalUje y GUaTepaJiHUM UHBECTUIMOHUM CIIOpa3yMHUMa.
Homoc, Tom 11, y mTaMnu.
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T: (Spier 2003, 6poj cTpaHe)

JI: Spier, Kathryn E. 2003. The Use of Most-Favored-Nations Clauses in
Settlement of Litigation. RAND Journal of Economics, vol. 34, in press.

MpuxsaheHo 3a o6jaB/bUBaHE

T:Y jenHoM uctpaxkuBamwy ([leTpoBuh, npuxBaheHo 3a o6jaB/bUBaE) MO-
ceGHO Ce HCTHYE 3HAYaj MpaBa MalkbUHCKUX aKLIMOHApa 32 PYHKIMOHHUCAbE
aKIMOHAPCKOT APYLITBA.

JI: TlerpoBuh, Mapko. [IpuxBaheHo 3a o6jaB/bUBame. [[paBa MakbUHCKUX
aKLMOHAapa Yy KOHTEKCTy (QYHKIMOHHCAalkha CKYNUITHHE aKIMOHAapCKOT
JpyuTtsa. [IpasHu sxcugom.

T: Jengna crtyguja (Joyce, mpuxBaheHo 3a 06jaB/bUBamb€e) OJJHOCU Ce HaA
KosymM6ujcKH JUCTPUKT.

JI: Joyce, Ted. Forthcoming. Did Legalized Abortion Lower Crime? Journal
of Human Resources.

Cyacka npakca

®(ycHome): BpxoBHu cyn Cpbuje, PeB. 1354/06, 6. 9. 2006, Paragraf
Lex; BpxoBHu cyz Cp6uje, PeB. 2331/96, 3. 7. 1996, buameH cydcke npak-
ce BpxosHoz cyda Cpbuje 4/96, 27; CJEU, case C-20/12, Giersch and Others,
ECLI:EU:C:2013:411, mapa. 16; Opinion of AG Mengozzi to CJEU, case
C-20/12, Giersch and Others, ECLI:EU:C:2013:411, mapa. 16.

T: 3a pedepenne y TekcTy kopuctuTu ckpahenuue (BCC Pes. 1354/06;
CJEU C-20/12 unu Giersch and Others; Opinion of AG Mengozzi) KoH3uU-
CTEHTHO Y 11€JI0M YJIaHKY.

JI: He Tpeba HaBOJUTH CYACKY NPAKCy Y CIUCKY KopUIilheHe JuTepaType.

3aKoHM U ApYrH NPONUCH

®: 3aKOHUK O KPUBUYHOM MNOCTYINKY, Cayxuc6eHu zaacHuk PC 72/2011,
101/2011, 121/2012, 32/2013, 45/2013 wu 55/2014, una. 2, ct. 1, Tau.
3; Regulation (EU) No. 1052/2013 establishing the European Border
Surveillance System (Eurosur), O] L 295 of 6/11/2013, Art. 2 (3); Directive
2013/32/EU on common procedures for granting and withdrawing
international protection (recast), OJ L 180 of 29/6/2013, 60, Art 6 (3).
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T: 3a pedepenue y Texcty kopuctutu ckpahenune (3KII uau 3KII PC;
Regulation No. 1052/2013; Directive 2013/32) KOH3UCTEHTHO y I€JIOM
YJIaHKY.

JI: He Tpe6a HaBOAUTHU NpONKce Y CIUCKY KOpUllheHe JiuTepaType.

4. NMPUJ103U, TABEJIE U CJIUKE

dycHOTe y Npu/I03MMa HyMepHUILy ce 6e3 MpeKuJa Kao HacTaBaK Ha OHe
y OCTaTKy TEKCTa.

HywMmepanuja jenHayuHa, Tabesa M CJAMKA y NPUJI03MMa MO4YMUke ca 1
(jennaumua Al, Tabesa Al, ciuka Al uta., 3a npusior A; jeqHaynHa b1, Ta-
6esa b1, ciuka b1 uth., 3a npusor B).

Ha cTpanu Moxe 6uTH caMo jeaHa Tabesa. TaGesa MoXe 3ay3MMaTH
BHUIIIE O] je/lHe CTpaHe.

TaGesie nMajy KpaTke HacyoBe. /lofaTHa objalllberba ce HaBoJe y HaIo-
MeHaMa Ha JHy Ta6eJe.

Tpe6a naeHTHGUKOBATH CBE KOJIMYMHE, je[UHUIE Mepe U CKpaheHHLle 3a
CBe YHOCe y TabeJH.

M3Bopu ce HaBoOJie Y LIeJIMHU Ha AHY TabeJsie, 6€3 YHaKpPCHUX pedepeHnu
Ha pycHOTe WM U3BOpE HA IPYTUM MECTHMA y YJIAHKY.

Cimke ce npuiaxy y ¢ajaoBuMa 0/]BOjeHO OJi TeKCTa U Tpeba Aa 6yay
jacHo o6esiexkeHe.

He Tpe6a KOPUCTUTH ceHUere WM 60jy Ha rpadUYKUM NpHUKa3uMa. AKO
je moTpe6GHO BU3yeJHO HcTahH MojefiHe pa3JiMKe, MOJIMMO Bac JJa KOPUCTH-
Te mpaduparme U YHAKPCHO wWpadupare WM APYro CpeiCTBO O3HAYABaAKbA.

He Tpe6a KOPUCTUTHU OKBUD 3a TEKCT HUCIIOA UJIN OKO C/IINKeE.

MosiuMo Bac jia kopuctute GpoHT Times New Roman ako MOCTOjU GUJIO
KaKBO CJIOBO UJIM TEKCT Ha cauly. BesnuuHa poHTa Mopa GUTH HajMame 7.

['padunu He cafpke 6UI0 KAKBY 60jy.

HacnoBu civka cy HaBeJeHM U Ha 3ace6HOj CTpPAaHHUIHU Ca ABOCTPYKUM
npopeaoM Ioj Ha3uBoM - JlereHza KopuuIheHUx CIUKa.

Civke He Mory 6uTH Behe ox 10 cm x 18 cm. /la 6u ce U36erso Ja Ciu-
Ka 6y/le 3Ha4yajHO CMaibeHa, 06jallltherba MOjeJMHUX JIeJI0Ba C/IMKe Tpeba /a
6y/ly MOCTaB/b€HA ¥ OKBUPY CJAUKE MJIU UCIIO/ Fhe.
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CIP - KaTasiorusanuja y nyb6jankanuju
Hapopna 6ubunuoreka Cpo6uje, Beorpap,

34(497.11)

AHAJIM IlpaBHor ¢akyareTta y Beorpaay : yaconuc 3a npaBHe U
ApyurrBeHe Hayke = The Annals of the Faculty of Law in Belgrade :
Belgrade law review / riaBHu U oAroBopHH ypeHUK Mapuja Kapanukuh
Mupuh. - [Cpncko usn.]. - loa. 1, 6p. 1 (1953)-. — beorpag : [IpaBHuU
¢dakynret YHuBep3uterta y beorpaay, 1953- (Hosu Caz : CajHoc). -

24 cm

TpomeceuHo. - [Ipey3eo je: Annals of the Faculty of Law in Belgrade.
- ipyro u3jame Ha ApyroM Meaujymy: AHanu [IpaBHor dpakysnteray
Beorpanay (Online) = ISSN 2406-2693.

ISSN 0003-2565 = Anasu [IpaBHoOr pakynreray beorpagy
COBISS.SR-ID 6016514




dakynTeTcKn HaydHu vaconuc AHanm [lpaBHor ¢akyntera y beorpany
n3nasu of 1953. roamHe (ISSN: 0003-2565) kao noToMak Yaconuca Apxms
3a rpasHe 1 ApyLUTBEHE HayKe Koju je u3nas3uno o 1906. roanHe.

MaBHKW ypeaHULIM ADXHBA 3a NPaBHE 1 APYLITBEHE Hayke bunu cy: Kocta
Kymanyau u [paromy6 Aparhenosuh (1906-1911), Kocta KymaHyam
(1911-1912), Yepomurb  MwutpoBuh  (1920-1933), Mwuxauno Wnuh
(1933-1940), hophe Tacuh (1940-1941) v JosaH Hophesuh (1945).

MaBHW ypedHuun Axana [lpasHor ¢akynrera y beorpagy 6wnu cy:
Muxajno KoHctaHTMHOBWA (1953—-1960), Munan BapTtow (1960-1966),
Bojucnae bakuh (1966—1978), Bojucnas Cumosuh (1978-1982), O6peH
CrankoBuh (1982-1985), [ejan Monosuh (1996), Muoapar Opnwuh
(1997-2004), AlaHuno bacta (2004—2006), Cma AspamoBuh (2006—2012),
Muposby6 J1abyc (2013-2015) n Mupko Bacurbesuh (2016—2018).

Y yaconucy ce 06jaBrbyjy HaydHW YnaHUM, KPUTUUKE aHaM3e, KOMeHTapu
CYACKWX 0AyKa, NpUIo3u 13 MehyHapoAHOr HayUYHOT XKMBOTa W NpUKasu
KrbWra. 4aconuc vuanasu 1y enekTpoHckoM ob6muky (elSSN: 2406-2693).

PanoBu 06jaB/beHW y 4aconucy MOANEXY aHOHWMHO] PELEeH3MjM ABOje
peleHseHaTa, koje oapehyje peaakuuja.

CTaBOBKM M3PaXEHW y Yaconucy Npeacras/bajy MULL/berbe ayTopa U He
ofpaxaBajy Hy)HO rnefuliTa pefakuuje. 3a Te CTaBOBe pefaKuuja He

oArosapa.

YHaconuc 1M3nasun TpoOMeCeyHo.
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