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Andreas SERAFIM, PhD"

REVISITING THE HILL OF PNYX: THE PHYSICAL,
RHETORICAL, AND SOCIOCULTURAL CONTEXTS

This paper offers a holistic reconsideration and reexamination of what the
transmitted texts say about the political and rhetorical processes on the hill of
Pnyx in classical Athens. It has three specific aims: (1) to explore existing ancient
literature references to the Pnyx as a physical and constitutional/political
place; (2) to identify and discuss a wide range of aspects of rhetoric in action,
or performance, in a suitable sample of symbouleutic (or political) speeches -
specifically, the three Olynthiacs and the four Philippics of Demosthenes; and
(3) to offer answers to the question about the how physical conditions and
the architectural form of the Pnyx might have affected acoustics and delivery
of speeches, and why the hill was chosen to be the location of the Athenian
Assembly meetings.

Key words: Pnyx. - Assembly. - Political speeches. — Performance. -
Acoustics.
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reexplore the topographical, institutional, rhetorical, and overall cultural importance
of the Pnyx. This paper is dedicated with gratitude to the staff of the library at the
Academy of Athens for their moral and practical support when life was tough.
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1. INTRODUCTION

The Pnyx is rightly considered the most important landmark of the
mature phase of Athenian democracy.! Yet, despite intense interdisciplinary
research, many questions remain unanswered. It is also notable that
in classical scholarship references to the Pnyx are mostly concentrated
in studies about its function within the system of Athenian democratic
politics, and its legislative importance as the location of the meetings
of the ecclésia, the Assembly (see Hansen 1991, 128-129 for a succinct
description of the physical construction of the Pnyx in a book that discusses
Athenian democracy; Bicknell 1987, 51-92; Bicknell 1989, 83-100 on
the constitutionalized character of political conventions on the Pnyx). A
prominent exception is H.M. Hansen'’s full-scale study, entitled The Athenian
Ecclesia: A Collection of Articles 1976-1983 (Hansen 1983; also, Hansen
1985, 129-141; Hansen 1986, 143-153). Another striking common feature
of most publications is that they are early (on archaeological evidence,
following the excavations of the 1930s, and the function of the hill as the
meeting place of the Athenian Assembly see Kourouniotes, Thompson 1932,
96ff.; Thompson 1936; and Thompson, Scranton 1943, 299ft.), leaving the
question why there was no up-to-date interest in intriguing cultural aspects
of the hill. Studies are also focused on technical aspects, e.g, how many
Athenians were allowed to gather on the hill, and where and how they were
seated in the auditorium (see Hansen 1976, 130-132; Hansen 1982, 241-
249; and Hansen 1989, 129-153). The most influential, fully-fledged, and
comprehensive study of several aspects of the Pnyx is The Pnyx in the History
of Athens, by Forsén and Stanton. This volume contains chapters, specifically,
on the archaeological construction of the hill, the shape and size of the place
of the Assembly meetings, the date of its construction, and matters that

1 Aristophanes, Knights 42: “We two have a master who's rustic in his bad temper,

a bean-chewer, quick to be irritated — Demos of the Pnyx (4fjuog mukvitng or Afjuog
Ivykitng), a peevish little hard-of-hearing old man”; translation: Sommerstein
1981, 15. The assumption of Sommerstein 1981, 146 that the reference may be to
an individual, as in Wasps 98 (“And, by Zeus, if he sees scribbled on a door anywhere
‘Pyrilampes’ son of Demos is beautiful, he goes on and writes close beside it ‘the
voting-urn’s funnel is beautiful’”; translation: Sommerstein 1983, 13), seems to
be erroneous for two reasons: first, because in the whole of Knights the Orchestra
represents the Pnyx in Athens; and second, because there is a reference to the Pnyx
in relation to Demos, which corroborates the idea that the latter is a reference to the
democratic body of citizens in classical Athens. The combination of two passages
from Aeschines 3, Against Ctesiphon, leaves no doubt that the Pnyx and ecclésia are
used interchangeably: in §35, where a law is cited, specifying the crowning of the
Athenians who contributed to the protection of the city on the site of the Pnyx, and
§32, where it is mentioned that the crowning should take place in the ecclésia.

2 Anali PFB 1/2023
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underline its religious function in the Athenian polis (see Forsén, Stanton
1996). C. L. Johnstone’s combination of textual investigation and field work
on the acoustics of the Pnyx is also memorable in posing and answering
(regrettably, not invariably in a fully satisfactory way) questions about
the physical context of the Pnyx and the practical restraints this imposed
on political speech-making (including the audibility of vocal delivery; on
acoustics on the Pnyx see Johnstone 1996, 122-127; on performance in the
Assembly see Johnstone 2001, 121-143; Johnstone and Graff 2018, 2-88;
and Bers 2013, 27-40).

This paper has three interrelated aims, as per each of the main sections
it comprises. The first is to explore the references that exist in ancient
literature to the Pnyx as a physical and constitutional /political place; hence,
the search for two specific words, ITvié and ékkAnoia, was carried out, to
compile an annotated compendium of references, which will help readers
to find information and passages relating to the Pnyx. The second aim of
this paper is to provide an analysis of rhetoric in action, i.e., performance,
in a suitable sample of symbouleutic (or political) speeches - specifically,
the three Olynthiacs and the four Philippics of Demosthenes. Beyond the
most obvious aspect of performance, hypocrisis, i.e., vocalics and Kinesics,
two other aspects are considered - first, the means of establishing and
facilitating the communicative relationship between the speaker and the
audience, and, second, éthopoiia and pathos. A comparison between forensic
(court) and symbouleutic (Assembly on the Pnyx) performance is carried
out, with the aim of drawing conclusions about the difference in rhetorical
tactics between the two institutional contexts. The third and final aim of the
paper is to offer some answers to two questions that are still largely under-
researched and unanswered by researchers, exploiting the texts of ancient
(Greco-Roman) literature and applying the knowledge of archaeoacoustics
(a field that adopts theories and research tools from a wide range of
disciplines such as archaeology, audio production, and sensory history). The
first question concerns the physical conditions and architectural form of
the place and how these affected the political and rhetorical mechanisms,
specifically what the acoustics on the hill might have been like and whether
they allowed speeches to be delivered to the whole audience of 6,000
Athenians who could gather on the Pnyx at once, or many times to rotating
audiences. The other question concerns the sociocultural significance of the
Pnyx, which has left the scholarly community wondering why it was chosen
to be the location of the Athenian Assembly meetings.
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2. TEXTUAL REFERENCES TO THE PNYX AND THE ECCLESIA

This section, using The Diorisis Ancient Greek Corpus, a digital collection of
820 ancient Greek texts (from Homer to the early 5th century AD), explores
and presents passages that reference the Pnyx, and discusses both its political
function as the nucleus of Athenian democracy in the 4" century and other
practical issues (e.g., seating and buildings). Particularly examined is the use
of two Greek words (in various cases): [Tvié and ékkAnoia. The references
to the latter, discussed below, are those that strictly refer to the Pnyx as the
meeting place of the Assembly in the 4™ century BC. Surprisingly, there are
only three references to the first term, while there are 104 to the second;
but despite references to the ecclésia evidently being more numerous than
references to the Pnyx, the frequency is still low - the quotient of the number
of references and the total number of words in the corpus of Attic speeches
is ca. 0.05%.

The dearth of references cannot easily be explained; it presumably may be
due to the self-evident character of the information that is conveyed by the
two terms, i.e., every Athenian (and possibly even non-Athenian) knew that
the ecclésia was assembled on the Pnyx. The three references to the Pnyx
are all in Aeschines’ speeches. The only reference to the political function of
the place can be found in 3.34: “You hear, fellow citizens, how the lawgiver
commands that the man who is crowned by the people be proclaimed among
the people, on the Pnyx, at a meeting of the assembly, ‘and nowhere else.”
The mention of the Pnyx in 1.81 has nothing to do with the political function
of the place, but rather concerns topography and residential matters,? while
the mention in 1.82 refers to the reputation of the place. As such, this is
discussed in the third section of this paper, which examines the sociocultural
reasons why the Pnyx was used as the physical setting for the meetings of
the Assembly.?

2 Aeschines 1.81: “The Senate of the Areopagus appeared before the people in

accordance with the resolution that Timarchus had introduced in the matter of
the dwelling-houses on the Pnyx. The member of the Areopagus who spoke was
Autolycus, a man whose life has been good and pious, by Zeus and Apollo, and
worthy of that body.” Translations of texts in this paper are from LOEB Classical
Library Editions, unless otherwise stated.

3 Aeschines 1.82: “Now when in the course of his speech he declared that the

Areopagus disapproved the proposition of Timarchus, and said, ‘You must not be
surprised, fellow citizens, if Timarchus is better acquainted than the Senate of the
Areopagus with this lonely spot and the region of the Pnyx, then you applauded and
said Autolycus was right, for Timarchus was indeed acquainted with it.”
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References to the ecclésia were made most frequently when it was
necessary for the speaker to describe what had happened in the past and
can be classified in three major categories. The first category consists of
references to the Athenians, mainly with the purpose of castigating the
unconstitutional behavior of the audience when, by means of uproar
they created impediments to the fully free expression of the speakers, or
when the audience members let themselves be beguiled by mere rhetoric,
rather than rational arguments; this kind of references could be labeled as
internal. The second category of references contains those that indicate the
presence of non-Athenians in the ecclésia, or about matters that regulate or
determine the relation between the Athenians and groups of foreigners; this
kind of references could be labeled as external. The third category includes
what could be labeled as neutral references, i.e., those that simply convey
information about the political gathering of the Assembly.

The following is an annotated list of the references to the political
functioning of the Pnyx.*

Y Itis important to note, at this point, that not all attestations of the word ecclésia

refer to various functions of the Athenian political decision-making body. Those
mentioned in the annotated compendium provided in this paper are those that
relate to the political space of the Pnyx.
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Table 1 - An annotated list of the references to the political functioning of the Pnyx

Internal references

External references

Neutral references

Demosthenes 8.32, in a plea for
the unimpeded right of speakers to
express themselves at the meetings
of the ecclésia (the so-called
parrhésia),5 Demades 1.54° and
9.1, about foreign threats that are
discussed;7

Demosthenes 8.33, for the benign
behavior that people should
exhibit in the Assembly, most likely
indicating that the ccle used to boo
or shush the speaker,8 and Aeschines
2.72 on ways of manipulating the
audience in the Assembly; 9

Demosthenes 7.19, Aeschines
1.180, 2.53, 3.68, Lycurgus 13.8,
with references to the presence
of foreign ambassadors at the
Assembly;

Isocrates 8.59, on the relationship
between the Athenians and
foreigners.16

Aeschines 1.110, 121, 2.63, 65-
67, 82-85, 95, 158, 3.69,17 71 (2
references), 125-126, 146, 149,
175, 224, on the presence of people
from Athens and other Greek cities
in the Assembly,18 251, Andocides
1.11, 82, Dinarchus 1.42, 99,
Hyperides 1.3, 3.32, Isaeus 1.38,
Lycurgus 1.16, Lysias 12.71-72,
75-76,13.32,55, 19.49, 28.9;

> Demosthenes 8.32: “But as to the reason for this—and in Heaven’s name, when I am pleading for

your best interests, allow me to speak freely—some of our politicians have been training you to be
threatening and intractable in the meetings of the Assembly, but in preparing for war, careless and
contemptible.”

6 Demades 1.54: “War, like a cloud, was threatening Europe from every quarter, suppressing my right

to speak my mind in the assembly and taking away all power of free and noble utterance.”

7 Demosthenes 9.1: “Many speeches are delivered, men of Athens, at almost every meeting of the

Assembly, about the wrongs that Philip has been committing, ever since the conclusion of peace, not
only against you but also against the other states.”

8  Demosthenes 8.33: “For it ought to have been the reverse, men of Athens; all your politicians should

have trained you to be gentle and humane in the Assembly, for there you are dealing with rights that
concern yourselves and your allies, but in preparing for war they should have made you threatening
and intractable, because there you are pitted against your enemies and rivals.”

9 Aeschines 2.72: “And Philip from his base in Macedonia was no longer contending with us for

Amphipolis, but already for Lemnos, Imbros, and Scyros, our own possessions, while our citizens
were abandoning the Chersonese, the undisputed property of Athens. And the special meetings of the
assembly which you were forced to hold, in fear and tumult, were more in number than the regular
meetings.”

16 Isocrates 8.59: “But now matters have taken such a turn that the Thebans are saving us and we

them, and they are procuring allies for us and we for them. So that if we were sensible, we should
supply each other with money for our general assemblies; for the oftener we meet to deliberate the
more do we promote the success of our rivals.”

17 Aeschines 3.69: “When now, fellow citizens, the Dionysia were past and the assemblies took place,
in the first assembly a resolution of the synod of the allies was read, the substance of which I will give
briefly before having it read to you.”

18 Aeschines 3.224: “When | convicted you of this in the presence of all Athens and charged you with
being the murderer of your host, you did not deny the impious crime, but gave an answer that called
forth a cry of protest from the citizens and all the foreigners who were standing about the assembly.”
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Internal references

External references

Neutral references

Aeschines 1.178, Demosthenes
8.34, 9.4, and Isocrates 8.52, where
instructions are given to audience
members about how to listen to
the essence of arguments and
the gist of a case, not to flattery
or unreasonable thinking that
deprives them of the right to make
the best decision;

Aeschines 3.2, on the proper
constitutional way of functioning of
the ecclésia; and Aeschines 2.60-61,
3.24, 27, 32, 35 (2 references), 39,
43-45, 47-48, 204 (2 references),
211 on the constitutional uses of
the place, e.g., for the election of
magistrates, Aeschines 1.22 and
Dinarchus 2.16 on the importance
of the proceedings in the
Assembly;10

Demosthenes 9.6 onthe malpractice
of rhetoric in the Assembly,
when speakers are accused of
propagating the arguments of
foreigners;11 Aeschines 1.26,12
1.33 (2 references), 1.86, 2.71,
2.92 (on falsifying the accounts
about the meetings of the

Aeschines 1.35 (2 references),
1.81, 3.95 on procedural issues,
such as speech-making by others,
not the speaker himself (these are
not simply references that convey
information, but have an ironic
dimension, which is, however, only
implicit and indirect), Andocides
4.14;

10 Aeschines 1.22: “For when the lawgiver had finished with these laws, he next turned to the question
of the proper manner of conducting our deliberations concerning the most important matters, when
we are met in public assembly” Dinarchus 2.16: “Like the early lawgivers, Athenians, who made laws
to deal with those addressing your ancestors in the Assembly, you too should try, by your behavior as
listeners, to make the speakers who come before you better. What was the attitude of the lawgivers to
these men? In the first place, at every sitting of the Assembly they publicly proclaimed curses against
wrongdoers, calling down destruction on any who, after accepting bribes, made speeches or proposals
upon state affairs, and to that class Aristogiton now belongs.”

1 Demosthenes 9.6: “If, then, we were all agreed that Philip is at war with Athens and is violating

the peace, the only task of a speaker would be to come forward and recommend the safest and easiest
method of defence; but since some of you are in such a strange mood that, though Philip is seizing
cities, and retaining many of your possessions, and inflicting injury on everybody, you tolerate some
speakers who repeatedly assert in the Assembly that the real aggressors are certain of ourselves, we
must be on our guard and set this matter right.”

12 Aeschines 1.26: “See now, fellow citizens, how unlike to Timarchus were Solon and those men of
old whom [ mentioned a moment ago. They were too modest to speak with the arm outside the cloak,
but this man not long ago, yes, only the other day, in an assembly of the people threw off his cloak and
leaped about like a gymnast, half naked, his body so reduced and befouled through drunkenness and
lewdness that right-minded men, at least, covered their eyes, being ashamed for the city, that we should
let such men as he be our advisers.”
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Internal references

External references

Neutral references

Assembly),'3 3.67, 3.73;
Dinarchus 1.46, on other forms
of malfunctioning in, and of, the
Assembly (e.g, the improper
nonverbal behavior of orators the
unconstitutional election of the
presiding officer in the Assembly,
as in Aeschines 1.26 and 33);

Isocrates 8.25, on how to
keep peace;14 Lysias 13.17, on
the meeting of the Assembly
examining a peace treaty; 15

Aeschines 2.145, Dinarchus 1.99,
Isocrates 8.129-130 and 12.13,
with references to two Kkinds
of menace against Athenian
democracy, ie, sycophancy
and the exaggerated love the
Athenians have for participation
in trials and Assembly meetings.

Isocrates 7.68 on economic
examination of a debt payment.19

Source: Author

13 Aeschines 2.92: “And now do you imagine that there is one word of truth in his account of what was
done in Macedonia or of what was done in Thessaly, when he gives the lie to the senate-house and the
public archives and falsifies the date and the meetings of the assembly?”

4 Isocrates 8.25: “But I think we should not go forth from this assembly, having merely adopted

resolutions in favor of the peace, without also taking counsel how we shall keep it [...].” Lysias 13.17:
“Theramenes and the others who were intriguing against you took note of the fact that there were
some men proposing to prevent the subversion of the democracy and to make a stand for the defence
of freedom; so they resolved, before the Assembly met to consider the peace, to involve these men first
in calumnious prosecutions, in order that there should be none to take up the defence of your people at
the meeting. Now, let me tell you the scheme that they laid.”

15 Lysias 13.17: “Theramenes and the others who were intriguing against you took note of the fact
that there were some men proposing to prevent the subversion of the democracy and to make a stand
for the defence of freedom; so they resolved, before the Assembly met to consider the peace, to involve
these men first in calumnious prosecutions, in order that there should be none to take up the defence
of your people at the meeting. Now, let me tell you the scheme that they laid.”

19 Isocrates 7.68: “But the best and strongest proof of the fairness of the people is that, although those

who had remained in the city had borrowed a hundred talents from the Lacedaemonians with which to
prosecute the siege of those who occupied the Piraeus, yet later when an assembly of the people was
held to consider the payment of the debt, and when many insisted that it was only fair that the claims
of the Lacedaemonians should be settled, not by those who had suffered the siege, but by those who
had borrowed the money, nevertheless the people voted to pay the debt out of the public treasury.”
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3. RHETORIC IN ACTION: PERFORMANCE IN DEMOSTHENES’
OLYNTHIACS AND PHILIPPICS

3.1. Performing in the Court and the Assembly: Convergences and
Divergences

This section aims to examine “rhetoric in action”, a term that is comparable
to and almost synonymous with “performance”: both describe how rhetorical
strategies were used by speakers in public speaking forums in antiquity,
with the aim of communicating effectively with the audience and winning it
over cognitively - both in terms of reason and emotion. Seven high-profile
symbouleutic (political) speeches of Demosthenes (the three Olynthiacs
and the four Philippics)?° are selected for a case study about what were the
features of rhetoric in the Assembly and how they were used for agonistic
political processes, to achieve the principal desired outcome - persuasion.
Three categories of rhetorical stratagems are examined: those used to
establish a relationship between the speaker and the audience, enabling
the former to win over the latter; techniques of éthopoiia (presentation of
the character and general behavior of individuals and collectives, e.g., the
Athenians or foreign ethnic/cultural communities) that rouse emotions
(pathopoiia); and hypocrisis, i.e., the clues in the text that point to the use of
vocalics and kinesics of all sorts.

The recently published book Attic Oratory and Performance (Serafim
2017) offers a full theoretical reinterpretation of performance, how it was
practically applied to the ancient forensic oratorical context, and what
impact this may have had on the trial audience. By examining the same
aspects of performance that have been examined in recent studies, it
is the aim of this paper to reconstruct a picture of the convergences and
divergences between forensic and symbouleutic performance - a topic that

20 A note on the selection of the seven specific speeches is necessary at this point.
The decision to discuss these speeches was made for two reasons. The first is that
these speeches were given at crucial points in Athenian political and military history,
when the escalation in the relationship between Athens and Macedon was at its
peak, requiring urgent action by the former to diminish the strength of the latter
and impede its expansion into mainland Greece. The second reason for exploring
these seven symbouleutic speeches was that they are by Demosthenes, whose
speeches 18 and 19 have recently been a topic of updated discussion in Serafim
(2017). Given that in this chapter, performance in forensic and symbouleutic
oratory are compared, it was necessary to choose speeches by the same author,
since arguably performance differs from author to author. Oratorical performance is
neither simply a matter of place (e.g., law court or Assembly) nor is it only tailored
to the expectations of the occasion (e.g., the need for military action), but it is also
determined by the distinctive personal and rhetorical style of the speaker.
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remains, in classical scholarship, an essential research enquiry (for attempts
to examine oratorical performance, centered on forensic speeches, see Hall
1995, 39-58; 2006, 353-392; Serafim 2017). Johnstone and Bers argue that
the performative style of speakers (with special reference to hypocrisis)
was vastly determined by the architectural and topographical development
of the Pnyx, and that for this reason performance of symbouleutic oratory
was significantly different from that of forensic oratory (see Johnstone 1996,
128-133; Bers 2013, 27-40).2! I argue for the opposite: that, despite some
differences between rhetoric in forensic and symbouleutic oratory, mainly in
style and frequency, the similarities are noteworthy, effectively implying that
persuasion was uniform in public speaking settings, despite the variations in
the character and etiquette of the institutional contexts in Athens. The notable
difference in the approach to and analysis of performance and persuasion in
forensic and symbouleutic oratory between this paper and the work of Bers
(2013, 34, 36) is perhaps due to the approach adopted by the latter: it bases
its conclusions about the relationship between symbouleutic and political
oratory largely on rhetorical theory (despite occasional glimpses into the
use of language, e.g., the particles ovv, Tofvuvy, and 1€...7€). On the other hand,
I explore symbouleutic passages themselves to discern linguistic, stylistic,
and rhetorical patterns, and compare these aspects of rhetoric in action/
performance with those that can be found in Attic forensic oratory.

Before proceeding to the core of this research inquiry into the texts
themselves, it is worth mentioning and shedding light on the notion
of performance. Performance is, as Bauman (1990, 41) suggests, “an
aesthetically marked, heightened form of communication, framed in a
special way, and put on display for an audience,” or, as Taplin (1999, 33)
argues, “an occasion on which appropriate individuals enact events, in
accordance with certain recognized conventions, in the sight and hearing
of a larger social group, and in some sense for their benefit.” This “benefit”
is strong in political speech-making on the Pnyx, since all the meetings
evidently were regarding important political, military, and economic
matters, and discussions determined the decisions of the Athenians, which
had the greatest impact on the polis. The following definition of the notion
of performance adds another dimension that enhances the “benefit” that
Taplin mentions in his book: “performance is the [kind of] communication
between a performer and an audience, which is informed by the etiquette of
a specific occasion and is based on the interactive communication, explicit or
otherwise, between the transmitter of a message and its receiver” (Serafim
2017, 16-17). Benefit can be obtained from the communication between the

21 On the three phases of the construction of Pnyx, see Section 4.1. below.

10 Anali PFB 1/2023



Revisiting the Hill of Pnyx: The Physical, Rhetorical, and Sociocultural Contexts

speaker (performer) and the audience, especially inasmuch as the audience
is not a passive recipient of stimuli but rather an active co-producer of them
via thorubos (the vocal or nonverbal reaction, such as booing or applauding
the speaker (see Bers 1985, 1-15; Thomas 2011, 175-185).2? The reactions
of the audience, which are sometimes described in the speeches themselves
(such as, e.g., in Demosthenes 18.52),% regardless of whether accurate or
not, convey to us the opinion of the wider public about individuals and
actions alike (on fake news in oratory, see: Worthington 2020, 15-31;
Serafim, forthcoming).?* Therefore, the available texts reveal a lot about the
mindset and practice of ancient civic and cultural communities.

The similarities that have been argued above exist among the seven
symbouleutic speeches (of Demosthenes), which were delivered in the
Assembly on the Pnyx and law court speeches, cover all three broad areas
of features of rhetoric in action that this paper examines. The techniques
that Demosthenes uses to establish a channel of communication with the
audience, in both the Olynthiacs and the Philippics, are addressed to the
audience specifically: the presentation of the speaker in the role of the good
advisor to the Athenian démos, criticism of the Athenians for inertness and
indecisiveness, and the importance of the proverbial synergy between divine
will and human determination. The techniques of éthopoiia in forensic and
in symbouleutic speeches also share commonalities in that in both oratorical
genres the speaker constructs and deconstructs the éthos of the Athenians
and his/their opponents, depending on the circumstances and the purposes
he aims to serve. Hypocrisis, finally, is indicated in the transmitted texts by

22 Cf. Aristophanes, Acharnians 40-42: “Oh! Athens! Athens! As for myself, I do
not fail to come here before all the rest, and now, finding myself alone, I groan,
yawn, stretch, break wind, and know not what to do.” It is of course necessary to
say that there were no provisions for direct and unimpeded conversation between
the speaker and the audience in the law court and perhaps possibly in the Assembly
on the Pnyx, but the reaction of the audience, which revealed its knowledge of
and attitude towards the matter of discussion, was important in determining or
altering the arguments of the speakers and their way of communicating them to the
audience.

23 Demosthenes 18.52: “But it is not so. How could it be? Far from it! I call you
Philip’s hireling of yesterday, and Alexander’s hireling of today, and so does every
man in this Assembly. If you doubt my word, ask them; or rather I will ask them
myself. Come, men of Athens, what do you think? Is Aeschines Alexander’s hireling,
or Alexander’s friend? You hear what they say.”

24 We can say, as a matter of principle, that the transmitted oratorical speeches are
not “objective” accounts of historical reality or actions, but rather a biased means
by which the speakers present (part of the truth about) what happened. In other
words, fake news is not simply occasional in speeches, but an inherent feature of
the speeches themselves.

11
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figures of speech (such as repetition); the accumulation of questions and/
or their elaborate use (e.g., when questions are asked without the need for
or expectation of answers, or in the form of hypophora, when the speaker
answers his own questions) to make the speech more forcible; direct speech;
use of strong moralistic terms and other expressions that denote emotions;
and references to religion, which are accompanied, at least according to
ancient sources, by gestural and vocal ploys.

The similarities between the law court and the Assembly indicate that,
when persuasion is the purpose and desired outcome of political or public
speaking processes, the techniques employed do not vary considerably. The
setting that accommodates speech-making, the specific occasion to which
an oration is tailored, and institutional processes, i.e., what happens in the
settings of forensic, symbouleutic, and epideictic orations, determine the use
of argumentative and stylistic modes (see Serafim 2021, especially Chapters
1 and 2). This conclusion about the patterns of using religious discourse
is in full alignment with the theory of New Institutionalism, according to
which different institutions have different “logics of appropriateness” that
condition the ways in which discourses interact and affect society. The
findings of the present paper, however, indicate that, when it comes to
persuasion, the difference between forensic and symbouleutic oratorical
texts and public speaking contexts does not generate significant divergences,
despite what scholars argue about the differences between other generic
oratorical dichotomies, i.e,, public and private cases (on how appeals to
emotion are made in speeches and how other rhetorical techniques are
used, see Rubinstein 2004, 187-203; 2005, 129-145).

The only considerable identified divergence concerns the use of tragic
and comic markers, i.e., themes, language, and imagery that draw on ancient
drama, mostly for éthopoiia, the depiction of characters. The lack of such
techniques in symbouleutic speeches is easily discernible. In the seven
Demosthenic speeches examined in this paper, the only identified passage
that may, arguably, have some affinities with tragedy is in Demosthenes
2.18 (the Second Olynthiac), where Philip is told to put aside the soldiers
who prove themselves skillful and talented on the battlefield - because
they overshadowed him.?> This is reminiscent of the behavior of tyrants, as
presented in tragedy, who, being suspicious of their (apparent) allies, do not

25 Demosthenes 2.18: “If there is anyone among them who can be described as
experienced in war and battle, [ was told that Philip from jealousy keeps all such in
the background, because he wants to have the credit himself of every action, among
his many faults being an insatiable ambition. Any fairly decent or honest man, who
cannot stomach the licentiousness of his daily life, the drunkenness and the lewd
dancing, is pushed aside as of no account.”
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hesitate to put them aside or even kill them (e.g., the depiction of Creon in
Antigone, Medea, and Oedipus at Colonus). But this is merely a intuition, as
there is nothing in the text itself - no specific word, for example, as we have
in forensic speeches - that points unambiguously to tragedy (on the use of
language, themes, and imagery that have implications for or strong affinities
with tragedy in forensic speeches, see Serafim 2017, 99-105). After all, the
depiction of tyrants as suspicious and cruel toward their allies is also made
in non-dramatic works (cf. Herodotus 3.39 and Polyaenus, Zipatnyjuata
1.23, where Polycrates is depicted as having obtained power unlawfully and
killed his associates; and Periander in Herodotus 3.49, 5.92, who Kkilled his
wife).

Demosthenes 2.18 is the only section of the seven speeches that vaguely
resembles a theme that appears in and is thematized by tragedy. It has
been argued - and rightly so - that the law courts and the Assembly share
significant features, given the politicized nature of trials that are, at times,
about important political matters, as are the meetings in the Assembly. As
argued elsewhere, “often, it was the synergy between forensic rhetoric and
political momentum that determined the outcome of trials” (Serafim 2021,
68). The key suggested for answering the intriguing question about why
there is a significant lack of dramatic patterns in symbouleutic oratory (at
least in the seven speeches of Demosthenes examined in this paper) is that
histrionic and theater-related techniques may have been deemed indecorous
and inappropriate when there were urgent matters of discussion and
decisions to be made, which would have benefited or harmed the polis as a
whole, rather than a single individual. Speakers in trials - even in those that
had to do with political affairs, both within the city and in the Hellenic world
in general - had the convenience of discussing the past without the pressure
of persuading the judges to make decisions that would affect the historical
present of the entire city. One can be as elaborate and sophisticated as one
likes in articulating arguments in a way that appears decorous, proper, and
potentially persuasive, when there is time to do so, but it is necessary to
be to the point, without using theatricalized ornaments, when the decisions
one is convincing the audience to make will instantly affect the entire civic
community. Knowing one’s audience and being specific, clever, and effective
in using rhetorical strategies for persuasion, but not diverting from the core
political, military, and moral argumentation is key when fellow citizens need
to urgently make up their minds and pass their verdict. Carefully targeted,
not “literary” and thus also a bit vague, arguments are necessary in times of
political and military crises, such as those at the center of the seven speeches

13
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of Demosthenes explored in this paper.2® One of the most notorious features
of the forensic speeches of Demosthenes, which leaves him vulnerable to the
accusation of insincerity, especially speeches 18 and 19, is the extensive use
of probability arguments and the overelaboration of rhetoric, not least the
use of theatrical quotations and dramatic patterns for the presentation of his
character and that of Aeschines.

The following sections discuss passages that show how rhetoric was set
in action in the Assembly to satisfy persuasive ends. Emphasis is placed on
two levels: the macroscopic (the overarching), i.e.,, how the speakers try to
communicate with and engage the audience, and what their purpose is in
each case; and the microscopic, examining the pragmatic features of the text
(e.g., language, religious discourse, issues of morality), which reflect the
socio-political and cultural context of the time when the speech was given
and indicate the beliefs, customs, and general mindset of the Athenians.

3.1.1. Speaker—Audience

It is reasonable expect - at least from a modern standpoint - that the
speaker, whether at a political convention, other occasions for public
speaking, or even in the private company of friends, will try to win over the
audience through cajoling, establishing in them a sense of self-value and self-
importance, in order to indicate how much he supports and admires them
and how many values they all share within the group. Sustaining groups
to which the speaker and the audience both belong is an effective way of
swaying the decision-making body to accept the speaker’s propositions and
arguments. As Burke (1969, 54-55) argues, rhetoric can generate unity
(which presupposes exclusion); it focuses on appealing to core groups and
defining oneself against others. A speaker gives signals to the audience that
indicate that his “characteristics” are the same as or similar to those of the
audience, thereby affirming a shared community.

Of all the means that Demosthenes uses in the political meetings of the
Assembly, the most puzzling, yet intriguing, is the criticism that he hurls at
the Athenians regarding their inaction and indecision. It is undoubtedly risky

26 cf. Dionysius of Halicarnassus, Isaeus 4, on the claim that the process of
construction of Demosthenes’ speeches aroused suspicion in people. Dionysius
refers to Pythias’ allegation that the speeches of Demosthenes, like those of his
teacher Isaeus, were generally suspected of chicanery and deception “because
of their great rhetorical skill” (4.23-24: tij¢ moAAfjs émiteyviioews). Plutarch,
Demosthenes 8.4-6 refers to Pythias’ barbed comments on Demosthenes’ speeches
as having the “smell of lamp” because he prepares them in advance.
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to accuse the members of the decision-making audience of not being worthy
of their ancestral glory and of being unable to defend the polis and promote
its best interests because they cannot make up their minds about the actions
that should be undertaken. But the Pnyx is not called the cradle of democracy
for nothing: the speakers had parrhésia, the freedom and determination to
express themselves without restraint and at any cost to them as politicians;
this is a diachronically praiseworthy virtue not only of speakers but also
of all citizens who might want to prove themselves useful to their country
and fellows. I do not argue that Athenian (what is erroneously called Greek)
democracy was perfect: it evidently was not. It was marred by exclusion (e.g.
of women, slaves, and metics), socio-economic discrepancies that affected
the right of some people to speak (those who could not afford to pay for
the services of a speechwriter did not have any chance of preparing and
delivering an effective oration in court, let alone winning a case), procedural
malfunctions and undemocratic deliberations described and complained
about by the speakers themselves (e.g, Demosthenes in 4.29).27 Rhetoric
was misused in the Athenian forums of public speaking for deceiving or
misleading the audience and distorting the truth. Yet, the orators on the
Pnyx showed integrity, decency, and sincerity whenever it came to matters
that concerned the polis. This is perhaps because their own lives were not in
immediate danger that they had the license to speak freely and criticize the
audience for what they thought was not right for the city.28

In the Pnyx orations that are examined in this paper, Demosthenes steadily
accuses the Athenians of inaction. Examples of this accusation can be found
in 1.8, 9-11, 14-15, 19-20; 4.2, 8; 9.5; and 10.1, 6, 8-9, 20, 29. There is,
unsurprisingly, yet also interestingly, an incessant play between the notions
of inaction and action, and indecision and decisiveness. Demosthenes says,
specifically, that the Athenians are slow in making decisions and taking
action (if they ever do so), while it is decisive communities (and individuals)
who see themselves as benefitting from the gods and prospering. A good
example of this line of criticism can be found in 2.20:

27 Demosthenes 4.29: “Your habit, then, is not to listen until, as now, the events
themselves are upon you, and not to discuss any question at your leisure but
whenever Philip makes his preparations, you neglect the chance of doing the same,
and you are too remiss to make counter-preparations; and if anyone speaks out, you
drive him from the platform, but when you learn of the loss of this place or the siege
of that, then you pay attention and begin to prepare.”

28 (Criticism of the audience also happened in the law court, but the frequency at
which such tactics were used in the Assembly is significant.
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Kaitol Tabta, kai el pikpd TIG NyEiTal, peydd, @ GvSpeg
Abnvaiol, Setypata Tiig €kelvou yvoung kal kakodatpoviog
¢otl TOlg €0 @povolowy. GAN, olpal VOV pEv £mMOKOTEL
ToUTOLS TO KatopBolv: ai yap evmpatial Sswal cuykpval
T ToladT Oveldn: el 8¢ TL mtaioel, TOT dxplBdG avToD TaAdT
¢EetaoBnoetaL Sokel 8 épory’, ® GvSpeg ABnvaiol, Ssietv ovk

€i¢ pakpdv, v ol te Beol O£Awot kai VUElG BovANGOE.

These are perhaps trivial things, and yet, Athenians, to wise
men they afford an important proof of the infatuation of his
character. For the present, however, his prosperity throws all
this into the shade (for success is apt to cover a multitude of
faults); but if he trips, then we shall know all about his vices.
And it seems to me, Athenians, that we shall not have to wait
long for the exposure, if heaven wills and you so resolve
(emphasis by the author).

The speaker claims that the success of Philip is not due to his ability, but
to the supineness of the Athenians. But if Demosthenes’ fellows take decisive
action and Philip fails, the entire Hellenic world will realize how weak the
king of Macedon truly is. By mingling divine will with human determination
in stating that together they make things happen in human (political and
military) history, Demosthenes underlines the value of self-initiative, while
also reminding his fellows of the cultural belief that the gods (and tyche)
intervene in human affairs, and that prosperity is the result of the synergy
between them and people (whether individuals or communities).2° Beyond
the speaker himself, who, a few paragraphs later, in 2.23, repeats that “one
who is himself idle cannot possibly call upon his friends, much less upon the
gods, to work for him,” other sources also underline the synergy between
the gods and humans as the determining factor of progress; cf. Aeschylus
(fr. 395) notes, “@LAel 8¢ T@ kauvovtt ovamevdety Oeog” (“god loves to aid the
man who toils”); Sophocles fr. 407: “ovUk &0t Tols un dpdot ovuuayos toxn”
(“good luck never accompanies those who do not work”). Aesop (6th century
BC) also underlines the significance of action in his notable phrase “civ
AOnva@ kal yeipa kive!” (“along with Athena, move also your hand”) (Fables

29 References to the belief that the gods and fortune intervene in human affairs:
for Eubulides’ prayer to the gods that a son might be born to him as a daughter had
been see Against Macartatus 12, for rituals devoted to specific gods in order for
them to issue a divine portent and send good fortune see §66). References to the
belief that individuals are attached to ill fortune for the misfortunes that befell the
Athenians because of Theocrines, see Against Nicostratus 7; Against Theocrines 60.
On tyché in particular, see Demosthenes 1.1, 3, 10-11.
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30: Shipwrecker; cf. Proverbs 36). Demosthenes, perhaps capitalizing on
these established cultural patterns, many times in his symbouleutic speeches
(as indeed in 2.1)%° points out that the gods (and tyché, as in 4.12)3! favor
the city of Athens.

A question that may readily occur to modern readers of Demosthenes is
why in some parts of his speeches he presents Philip’s success as being fragile,
while mentioning in others (as in 4.42 and 10.23)32 that it is stable because it
is the admirable result of his steadfast determination and hyperpolitical and
skillful military action. This is because the speaker has different purposes
to serve at different points in his speech. The central argument remains the
same throughout his three Olynthiacs and four Philippics: Philip is exploiting
the inactivity of the Athenians - and he has the gods on his side for this
very reason. If the Athenians change course, Philip’s luck will, almost Surely,
vanish and be overturned; in Demosthenes’ words, “[w]herever, | believe, we
send out a force composed partly or wholly of our citizens, there the gods
are gracious and fortune fights on our side.”

A clearer example of Demosthenes’ claim about the instability of Philip’s
power can be found in 4.8:

30 Demosthenes 2.1: “On many occasions, men of Athens, one may, [ think,
recognize the manifest favour of heaven towards our city, and not least at the present
crisis. That Philip has found men willing to fight him, situated on his frontiers and
possessed of considerable power, above all so determined that they regard any
accommodation with him as both delusive and fatal to their own country— this has
all the appearance of a superhuman, a divine beneficence.”

31 Demosthenes 4.12: “Nor is this all. If anything happened to him, or if Fortune,

which always cares for us better than we care for ourselves, should bring that result
about, remember that you must be on the spot if you want to take advantage of
the general confusion and to control the situation at your pleasure; but in your
present condition you would be unable, even if the opportunity offered, to take over
Amphipolis, having neither a force nor a policy ready to hand.”

32 Demosthenes 4.42: “It seems to me, Athenians, as if some god, out of very
shame for the conduct of our city, had inspired Philip with this activity. For if he did
nothing more but were willing to rest satisfied with what he has already captured
and subdued, I believe some of you would be quite content with what must bring
the deepest disgrace upon us and brand us as a nation of cowards. But by always
attempting something new, always grasping at more power, he may possibly rouse
even you, if you have not utterly abandoned hope.” 2.23: “No wonder that Philip,
sharing himself in the toils of the campaign, present at every action, neglecting no
chance and wasting no season, gets the better of us, while we procrastinate and
pass resolutions and ask questions. I cannot wonder at this: the contrary would
rather surprise me, that we, performing no single duty of a combatant, should
overcome the man who fulfils them all.”
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pun yap o 0e®d vopuilet’ ékeivy T Tapdvta mEMMYéval
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vpetépav Bpadvtijta kal paBupiav: fjv amobiéobal enut Setv
16m.

Do not believe that his present power is fixed and
unchangeable like that of a god. No, men of Athens; he is a
mark for the hatred and fear and envy even of those who now
seem devoted to him. One must assume that even his adherents
are subject to the same passions as any other men. At present,
however, all these feelings are repressed and have no outlet,
thanks to your indolence and apathy, which I urge you to throw
off at once (emphasis by the author).

Apostrophizing the Athenians directly, Demosthenes claims that Philip’s
power conceals his great weakness, that he is isolated from the rest of the
Macedonians, a situation that is in turn caused by his high-handedness, as
indicated in the text by three strongly emotional verbs: Philip is accused of
hating (utoel), fearing (6€6tev), and envying (@8ovel). It is notable that the
speech in 4.8 starts with an imperative, which issues a forceful and prompt
exhortation to the audience to realize that Philip’s power is not as stable as
that of the gods. Present-stem, or imperfective/durative, imperatives denote
that the order, i.e., the request of the speaker to the addressees, is constant,
continuous, and repeating; “[this] is the obvious choice for an imperative
when there can be no doubt as to what action the person addressed is
supposed to be taking - whether 1) because this action has been mentioned
or implied earlier or 2) because he is already performing it - and the
imperative serves to ask him or her either to continue or stop doing so”
(Sicking 1991, 157, emphasis in original). Imperatives, as in the context of
4.8, do not have an abrasive, aggressive, or impolite character or force, but
they do aim to instill forcibly in the mind of the audience members the need
to take immediate action (see Serafim 2021, 388-417). The first part of the
text in 4.8 links well to the last part: “do not believe Philip’s power is stable,”
Demosthenes asks the Athenians, and “take action against him” (“Bpadvtijta
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kal paBuuiav amoféobar”). Imperatives that urge actions are regularly used
both in forensic and in symbouleutic orations (as in 1.25 and 4.14; for more
on imperatives in symbouleutic orations see Serafim 2022).33

An interesting feature of Demosthenes 2.20 is the use of the civic address,
@ &vépeg ABnvaiod. It has been argued that any speaker in Athens had at his
disposal three stock formulas of address: in addition to the civic address, he
also had the judicial address (& dvépe¢ Sikaotai) and the descriptive one (&
avépeg). And however reasonable and expected the use of the civic address
in political orations may be, it is also important to underline the persuasive
role this pattern serves by reinforcing the belief in the Athenians that their
decision is important for the entire city, and that they should, therefore,
cast their vote responsibly (on addresses to the audience see Martin 2006,
75-88; Serafim 2017, 26-41; 2021, 71-98). The speaker thinks that he has
an important message to convey to his audience, as indeed indicated at the
beginning and end of 2.20, where he states emphatically the need for the
Athenians to act, so that they would have the support of the gods. The use of
the civic address in this context makes it abundantly clear that the audience,
as members of the city, should take immediate and decisive action. Because
the addresses have this important message to communicate to the audience,
they are used heavily in all seven speeches that are explored in this paper,
and they occur evenly, i.e.,, from exordium to peroration: Olynthiac 1, 14
instances; Olynthiac 2, 19 instances; Olynthiac 3, 20 instances; and Philippic
1, 25 instances; Philippic 2, 5 instances; Philippic 3, 10 instances; Philippic 4,
14 instances.

The civic addresses to the audience also enable Demosthenes to undertake
the political role he always reserves for himself: he is talking to the men of
the city as their virtuous advisor. In his words in 6.1:

If the question before us were a new one, men of Athens,
I should have waited until most of the regular speakers had
delivered their opinions, and if satisfied with any of their

33 Demosthenes 1.25: “One point more, men of Athens. Do not forget [undé.
AavBavétw] that you can today choose whether you must fight there, or Philip
must fight here. If Olynthus holds out, you will fight there, to the detriment of his
territory, while you enjoy in security the land that is your home. But if Philip takes
Olynthus, who is to prevent his marching hither? The Thebans?”; 4.14: “Wait till you
have heard everything before you pass judgement [kpi{vate]. Do not be premature
[un mpdtepov mpodauPavete]; and even if at the outset I seem to be suggesting
a novel kind of expeditionary force, do not imagine that I am trying to postpone
our operations. It is not those who cry ‘at once’ or ‘today’ that really speak to the
purpose, for no dispatch of forces now could prevent what has already happened.”
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proposals, I should have remained silent, but if not satisfied, I
should then have tried to express my own views. Since, however,
it is our fortune to be still debating a point on which they have
often spoken before, I can safely claim your indulgence if I
am the first to rise and address you [1yoGpot kai Tip@Ttog
avaotag]. For if in the past their advice had been sound, there
would be no need for deliberation today (emphasis by the
author).

Demosthenes claims that he alone can offer the best advice to the
Athenian démos on the Pnyx, whereas the other speakers are failed advisors
whose help has led the city into misfortune and political turmoil. This
strongly resembles the phraseology in 18.172-173, where Demosthenes,
after describing the panicked reactions of the Athenians to the news that
Philip had captured an allied polis, Elatea, claims that he was the only citizen
willing and able to stand up in the Assembly and advise the Athenians about
how to cope with their foreign enemy (for further details see Serafim 2015,
103-105).3*

3.1.2. Ethos and Pathos

It is well established in both ancient and modern theory that the
presentation of character is persuasive because it stirs up emotions.
Aristotle, to mention an important figure in the process of systematizing
ancient rhetorical theory, says that to persuade is “to put the hearer into a
certain frame of mind” (“tov dxpoatnyv dtabcivai mwc"; Rhetoric 1356a1-4), a
condition achieved by means of the portrayal of moral character and pathos.
Ethopoiia, the process of presenting character, often mentioned in works
of modern scholarship (Serafim 2017, 25), aims to create groupings that
unite or divide people - both those present on the Pnyx and those absent
from the political proceedings of the Assembly. It is important to note that
symbouleutic speeches were made for political reasons (as indeed trials were
politicized), not simply to sway those citizens present in the audience, but

34 Demosthenes 18.172-173: “But, it seems, that day and that crisis called not
only for the patriot and the rich man, but for the man who had followed the course
of events from the beginning and had calculated correctly the reason and purpose
of Philip’s actions. For anyone who had not grasped those purposes, or had not
studied them long beforehand, however patriotic, and however wealthy he might
be, was not the man to appreciate the needs of the hour, or to find any counsel to
offer to the people. Well, I was the man who came forth on that day and addressed
you.”
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also all the Athenians in the polis. This is the distinction between immediate
and distant audience that has been made elsewhere by the author (Serafim
2017). Unity and division, as argued in modern sociological theories, e.g.,
the social identity in Tajfel, Turner (1979) and the emotional community in
Rosenwein (2002), determine the cognitive attitudes toward persons and
actions (see Tajfel, Turner 1979; Miller et al. 1981, 494-511; Conover 1984,
760-785; Lau 1989, 220-223; Rosenwein 2002, 821-845; Huddy 2003,
511-558; Hall 2006, 388; Rosenwein 2006; Arena 2007, 151; Michalopoulos
et al. 2021). The speaker presents himself in such a way as to denote that
he belongs to the same group as the other audience members because they
all espouse the same values, the most important of which is love of the
polis, and must cope with common dangers that are fondly encapsulated by
their opponents within and outside the polis, both individuals and hostile
communities. This is close to the Aristotelian assertions that “the orator
persuades by moral character when his speech is delivered in such a manner
as to render him worthy of confidence” (Rhetoric 1356a4-6) and “character
has almost, so to speak, the greatest authority in winning belief” (1356a13;
cf. 1377b20-24; 1378a6-15). Ethopoiia also generates division, alienation
or dissociation, and prolongs hostility, denigrating individuals against the
background of societal preconceptions, with the aim of isolating them from
the community, and persuading the audience by setting up people, matters
and ideas as antithetical to the listeners.

The construction (positive presentation) and deconstruction (negative
presentation) of character is a common feature of both symbouleutic and
forensic oratory. There is a difference in technique, however, in that, in
symbouleutic oratory, the character of collectivities, i.e., civic/ethnic and
cultural communities, is presented positively or negatively, whereas, in
forensic oratory, it is mostly the character of individuals that is depicted. This
is reasonable, given that forensic speeches are accusations or apologies about
a past legal incident, in which individuals are involved either as perpetrators
or as victims of the illegality. Symbouleutic orations, on the other hand, are
about matters that concern and affect the entire city - that is why there
are abundant references to the city itself: its ancestral past, its historical
successes and failures, and the attitude its people have toward important
matters of inter- and intra-state politics. It is not surprising, therefore, that
in the symbouleutic speeches that are examined, Demosthenes at times
praises the Athenians as a political whole and at times castigates them,
depending on his aim at crucial points in the process of speech-making in
the Assembly on the Pnyx.
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His accusations mostly revolve around the supine attitude that he accuses
the Athenians of showing toward Philip, as he does in Olynthiac 1.24. What
marks this attempt of the speaker to deconstruct the collective éthos is the
use of terms that have strong emotive value. The text is as follows:

8el tolvuv VpdG, @ A&vSpeg ABnvaiol, ™V dxaipiov TV
éxelvou kalpov LuEtepov vopioavtag £Toluwg ouvapacboal T
Tpaypata, kal TpecPevopévous €@’ & SET kal OTPATEVOUEVOUS
avToug kal Tapofivovtag Toug GAAovg dmavtag, Aoyl{opuévoug,
el d{Ammog AdBot kab’ MUV TolodTov KApOV Kol TOAENOG
YévoLto Tpog T XWpQ, TAG &v avTodv 0iecd’ Etolpwe £ VUG
¢AOETY; €1T” 0VK aicyVOveoOE, i und’ & mébort’ &v, el Svvaut’
£kevog, Tadta Tolfjoat Kalpov £XovteG o0 TOAUNOETE;

Look then, Athenians, upon his difficulties as your
opportunity. Be prompt to take up the challenge. Send
embassies when necessary. Take the field in person. Rouse
all the other states. Reflect how eagerly Philip would march
against you, if he had such a chance as we have, and if the war
were on our frontiers. Are you not ashamed if, having the
opportunity, you lack the courage to do to him what he would
certainly do to you if he could (emphasis by the author)?

The speaker addresses the Athenians directly (this is why the civic address
is most pertinent in the given context) to exhort them strongly as to what
decisions they should make and what actions should be urgently undertaken
against Philip of Macedon. This part of the Demosthenic speech ends
climactically with a rhetorical question, a means of argumentative auxeésis,
i.e., the strengthening of the argument that a speech puts forward, which
adds to the liveliness of the speech and generates emotional reactions, given
also that a word that carries strong emotional force is used (aioyvvesOe). By
its very lack of restraint - meaning that this word has an innate aggressive
character, as it is used to accuse the audience of inertness and exert moral
and emotional pressure — aioyvvec6e works well in the general context
of the question, as a means of grasping the attention of the audience and
affecting the way its members think of others (i.e., Philip and how to oppose
him), but above all of themselves (i.e., what to do to regain self-confidence
and protect themselves from the infamy of inaction). Demosthenes is clever
here in twisting the standard version of character assassination: instead
of claiming that the Athenians have a blameworthy collective character, he
says they will acquire such a character if they do not stand up to Philip. The
deconstruction of character is, thus, forthcoming, imminent, and potentially
perdurable, in the sense that the Athenians will be ashamed whenever they
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do not stand up to their enemies, especially when they have opportunities
to do so effectively. This negative éthopoiia is intended to intimidate the
Athenians, who are emphatically urged by the speaker to avoid shameful
inaction in perpetuum; the burden on their shoulders is extremely heavy.

Regarding the use of questions in particular, ancient theory acknowledges
that, if skillfully used, they serve strategic purposes. For Longinus in On the
Sublime 18.1-2, for example, questions add to the vehemence of a speech.
Demetrius, in his treatise On Style 279, points out that “in speaking it is
sometimes forcible to address questions to the audience without disclosing
one’s own view. For instance: ‘nay, he was appropriating Euboea and
establishing a fortress to command Attica; and in so doing was he wronging
us and violating the peace, or was he not? The orator forces his auditor
into a sort of corner, so that he seems to be brought to task and to have
no answer. If the positive statement ‘he was wronging us and violating the
peace’ were substituted, the effect would be that of precise information
rather than of cross-examination.” Tiberius, in Figures 13, recognizes four
functions of questions: to engage the audience and grasp the attention of its
members, to clarify matters, to create vividness or convey excitement, and to
refute an opponent’s arguments (Serafim 2020, 229-248; Hall 2022).

Therefore, éthopoiia, which is achieved by means of combined rhetorical
techniques, such as questions and carefully chosen wording, increases
the emotional power of political oration and perhaps its effectiveness
in controlling the audience. An intriguing aspect of the emotions that
the speeches of Demosthenes delivered on the Pnyx aim to stir up (e.g.
intimidation in 1.24, 1.2, 12-14, and 4.11, and anger in 1.8-11, 4.42) is that
they aim unambiguously to lead to decisive actions. Fear can thus be defined
as “an intervening variable between sets of context-dependent stimuli
and suites of behavioral response” (Adolphs 2013, 1). It has been proved
by experimental psychological and neurophysiological research that fear
scenarios, such as danger and inescapability, may lead to passive or active
behavioral responses. Passivity in responses describes an utter lack of physical
or mental/cognitive action (e.g., fear leads to freezing and immobility). Unlike
anxiety, which leads to prediction and preparedness, fear may cause people
to “cringe” when they see or must face a shocking incident and are unable
to perform cognitive processes. To be in fear means, in some cases, to be in
a state of helplessness, having no way to extricate yourself from excruciating
difficulties. Activeness in behavioral responses is when a living creature that
faces a threatening stimulus reacts by physical movement (both kinetic, e.g.,
running, and vocal, e.g., screaming) and cognitive activity (e.g., working out
how to overcome danger; see Adolphs 2013, 1). Researchers seek to explain
the difference between passive and active responses to fear through the lens
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of physiology. Adolphs notes, for example, that “switches from passive to
active fear responses ([from] freezing to fleeing) are tightly dependent on
distance from a predator, because different behaviors would be adaptive at
different distances (for example, the possibility of evading detection versus
the need to engage). [...] A major contextual factor in the evaluation of fear-
inducing stimuli is whether or not escape might be possible, or whether
the threat seems inescapable, a distinction related to the modulatory factor
of control that we noted earlier. The former is typically associated with
flight, whereas the latter is typically associated with freezing and defense”
(Adolphs 2013, 10).

Thousands of years before Adolphs and other researchers thought of
and undertook experiments to explain the difference between passive
and active responses to fear, Demosthenes himself presented these two
kinds of behavior when, in 18.170, he described his fellow Athenians as
being so terrified by the news that Philip had conquered an ally of theirs,
the city of Elatea, that they did not even dare to ascend the béma in the
Assembly to debate how they could escape the dire consequences of Philip’s
imperialism.?® They rather ran around (this is an example of a Kinetic, active
response to fear), as we are told in §169,%° but were unable to think, make
decisions, or implement them.

It is noteworthy that in the speeches delivered on the Pnyx, which are
examined in this paper, where emphasis is placed on the actions of the
Athenians against Philip, Demosthenes makes sure his fellow citizens receive
as clearly and forcefully as possible the message that they should act in a
cognitively coherent and effective way. A good example is in 4.11:

35 Demosthenes 18.170: “The Council arrived, the presiding Councilors formally
reported the intelligence they had received, and the courier was introduced. As
soon as he had told his tale, the marshal put the question, ‘Who wishes to speak?’
No one came forward. The marshal repeated his question again and again, but still
no one rose to speak, although all the commanders were there, and all the orators,
and although the country with her civic voice was calling for the man who should
speak for her salvation; for we may justly regard the voice, which the crier raises as
the laws direct, as the civic voice of our country.”

36 Demosthenes 18.169: “Evening had already fallen when a messenger arrived
bringing to the presiding councillors https://www.perseus.tufts.edu/hopper/text?
doc=Dem.+18+169&fromdoc=Perseus:text:1999.01.0072 the news that Elatea had
been taken. They were sitting at supper, but they instantly rose from table, cleared
the booths in the marketplace of their occupants, and unfolded the hurdles, while
others summoned the commanders and ordered the attendance of the trumpeter.
The commotion spread through the whole city. At daybreak on the morrow the
presidents summoned the Council to the Council House, and the citizens flocked to
the place of assembly. Before the Council could introduce the business and prepare
the agenda, the whole body of citizens had taken their places on the hill”
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“Is Philip dead?” you ask. “No, indeed; but he is ill.” And what
is that to you? Even if something happens to him, you will soon
raise up a second Philip, if that is the way you attend to your
affairs; for even this Philip has not grown great through his
own unaided strength so much as through our carelessness.

Demosthenes calculatedly tries to present Philip as a threat, and thus a
source of fear - in perpetuum (as in 1.24, discussed above): even if “the current
Philip” dies, another will emerge to move against the Athenians. Audience
members and citizens are made the center of actions and events; they bear
all the responsibility for whatever might happen. They cause the problem
because of inactivity, i.e., character deconstruction or negative éthopoiia, but
they have a solution to that: changing their collective character and showing
dynamism in dealing with their enemies. Inaction is what causes fear in this
passage, so it can no longer be the Athenians’ choice.

More bitter and thorny are the words of Demosthenes in 4.42. Fear is
no longer the emotion that he thinks will best serve his purposes; instead
he chooses to elicit anger from the Athenians, but without simply referring
to Philip’s éthos - how rapacious he is and how aggressive toward Athens
he shows himself to be (e.g.,, in 2.5 where Philip is accused of perjury and
chicanery; or in 4.9 and 10.2, passages that derogate Philip systematically,
from beginning to end).?” Demosthenes 4.42 is as follows:

It seems to me, Athenians, as if some god, out of very shame
[aloyvvouevog] for the conduct of our city, had inspired Philip
with this activity. For if he did nothing more but were willing to

37 Demosthenes 2.5: “Now to call a man perjured and faithless, without drawing
attention to his acts, might justly be termed mere abuse; but to describe his conduct
in detail and convict him on the whole count fortunately requires only a short
speech. Moreover, | have two reasons for thinking the story worth the telling: Philip
shall appear as worthless as he really is, and those who stand aghast at his apparent
invincibility shall see that he has exhausted all the arts of chicanery on which his
greatness was founded at the first, and that his career has now reached its extreme
limit.” 4.9: “For observe, Athenians, the height to which the fellow’s insolence has
soared; he leaves you no choice of action or inaction; he blusters and talks big,
according to all accounts; he cannot rest content with what he has conquered; he is
always taking in more, everywhere casting his net round us, while we sit idle and do
nothing.” 10.4: “Now the extent of the recklessness and rapacity that Philip shows in
his dealings with all men is indeed as great as it has been described to you; but how
impossible it is to stay him in this career by argument and declamation, assuredly
no one is ignorant. For indeed, if no single thing else can teach a man the truth
of that, let him weigh the following consideration. When we have had to speak in
defence of our rights, we have never yet been defeated or proved in the wrong, but
in every case we vanquish all our opponents and have the best of it in argument.”
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rest satisfied with what he has already captured and subdued,
[ believe some of you would be quite content with what must
bring the deepest disgrace upon us and brand us as a nation
of cowards. But by always attempting something new, always
grasping at more power, he may possibly rouse even you, if you
have not utterly abandoned hope. (emphasis by the author)

It appears that the target of anger in this passage is not only Philip,
however covetous, insolent, and reckless he is presented to be. The target
of anger is mostly the Athenians themselves, since the actions that Philip
undertook are masterfully correlated in the passage with their inertness.
Rhetoric is put into action superbly here. Demosthenes identifies the target
audience by means of the address - the Athenians are the recipients of
the central message that they need to become active agents by deciding to
stand up to Philip, immediately and decisively. Therefore, the agents are
directed by the speaker to blame themselves for the actions of the king of
Macedon. “Self-anger” leads to the urgent undertaking of actions before it
is too late to act. Anger at Philip may have theoretically been caused by the
events themselves, since he had conquered the allied cities of Athens one
after another; this, however, led to no action by the Athenians if we are to
believe Demosthenes. But the feeling that the Athenians themselves should
be ashamed - specifically, that the gods feel that the citizens of Athens have
brought shame on their city through their political and military conduct -
aims to move them decisively forward. Shame generates a sense of guilt,
and this leads to self-anger, relief from which is achieved by removing the
cause of shame and guilt - inaction, in the case of the Athenians (on the
phenomenology of shame and guilt see Gilbert, Pehl, and Allan 1994, 23-36;
Deonna, Rodogno, and Teroni 2011).

Because anger is mostly other-directed (at individuals, groups, and
institutions), its self-direction is left vastly understudied in modern
interdisciplinary phenomenology, as also in classical scholarship on the
Attic orators (see Ellsworth, Tong 2006, 572-586). Current research
unambiguously indicates that anger is, of all humanly felt emotions, the one
that generates action; as L. Silva points out, “unlike other negative emotions
such as sadness, where coping potential is paradigmatically low (little can
typically be done to change the saddening event or its consequences), anger
involves an element of optimism regarding the agent’s capacity to change
the triggering event, keep it from repeating itself, or seek reparations for
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it” (Silva 2022, 2; cf. Roseman 1991, 161-200; Scherer 2005, 312-324).
A superb description of self-directed anger is offered by Plato at Republic
439e-440b (see also Jimenez 2020, 285-307).38

The construction, i.e., the positive depiction, of the collective éthos of the
Athenian community is also made by means of the presentation of exceptional
examples of citizens who encapsulate the ancestral glory and the civic ideal
of kalokagathia, virtue and goodness. Heroes and respected statesmen, and
the stories told about them, frame a community’s consciousness, worldview,
and perception of the past. As James Mayer pointed out, “[t]hey are seen
as exemplars of the community ideal and they attain (semi-)divine status
in the worldviews of those who are imagined as their descendants. [...]
Constructing myths around the stories of heroic figures is a straightforward
means to streamline a complex history into a simple and instructive narrative.
Heroic figures carry preconceived associations that can be easily attached
to new narratives, and the form of the epic or other heroic narrative is an
entertaining and easily memorable structure to transmit and perpetuate
understandings of the community’s past” (Mayer 2011, 15-16). One such an
example of how exceptional individuals represent the whole Athenian body
politic is given in Demosthenes 3.26:

®ote ™V Aploteidov kai v MiAtiadov kal TV ToTE
Aapmpéyv oikiav €l Tig Gp’ oldev VuGv oOmoia mot  éotiv,
opd Tfig ToD yeitovog 0USEv cepvotépav oboav: ol Ydp &ig
TepLovaiav EMPATTET AVTOIG TA THG TOAEWS, AAAX TO KOLVOV
abgev EkaoTog MeTo Sev. €k 8¢ ToD T pév EAANVIKA TLOTS,
Ta 8¢ TTPOG TOVG B0V eV6ePDC, T & £v abTois {owe Slokely
HEYAANV elkOTWG EKTHOAVT gvdatpoviav.

The houses of their famous men, of Aristides or of Miltiades,
as any of you can see that knows them, are not a whit more
splendid than those of their neighbors. For selfish greed had

38 Plato, Republic 439e-440b: “Leontius, the son of Aglaion, was going up from the
Piraeus along the outside of the North Wall when he saw some corpses lying at the
executioner’s feet. He had an appetite to look at them but at the same time he was
disgusted and turned away. For a time, he struggled with himself and covered his
face, but, finally, overpowered by the appetite, he pushed his eyes wide open and
rushed towards the corpses, saying, ‘Look for yourselves, you evil wretches, take
your fill of the beautiful sight! I've heard that story myself. It certainly proves that
anger sometimes makes war against the appetites, as one thing against another.
Besides, don’t we often notice in other cases that when appetite forces someone
contrary to rational calculation, the person reproaches himself and gets angry with
that in him that’s doing the forcing, so that of the two factions that are fighting a
civil war, so to speak, spirit allies itself with reason?”
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no place in their statesmanship, but each thought it his duty to
further the common weal. And so by their good faith towards
their fellow Greeks, their piety towards the gods, and their
equality among themselves, they deserved and won a great
prosperity (emphasis by the author).

As argued elsewhere by the author, Demosthenes makes a tacit yet
skillful association between religion and politics: one of the praiseworthy
qualities that the two prominent Athenians share, beyond their integrity,
honesty, love for the polis and care for Hellas as a whole, and sense of
justice, is reverence for the gods. “By choosing to refer specifically to these
two historical Athenian statesmen, Demosthenes invites the Athenians to
identify themselves with Aristides and Miltiades and all they represent,
including piety” (Serafim 2021, 134-135). Religion is closely connected with
patriotism and politics, an association that is succinctly described in theory
as polis-religion (see Sourvinou-Inwood 1988, 259-274; 1990, 295-322).
The reference to EAAnpvikd, fellow Greeks or Greek affairs, is also important
in the context of 3.26, where Demosthenes’ aim is to persuade his fellow
Athenians to stand up to Philip and protect Olynthus. Two of the exemplified
and ideal personages of the glorious ancestral past cared for Hellas - and
so should the Athenians. The message of the speaker becomes, in context,
crystal clear: to become as kaloi kagathoi as Aristides and Miltiades were,
encapsulating the glory of Athens, they should stand up for their allies and
the entire Greek world.

3.2.3. Hypocrisis

The transmitted symbouleutic speeches of Demosthenes contain specific
textual markers that give us clues to the likely use of gestures and vocal
ploys (such as the elevation of tone and volume to give emphasis to his
arguments). Unfortunately, we cannot be more assertive, given the lack of
any visual records of what was said and happened on the Pnyx. The markers
that point to hypocrisis include direct speech, questions (either rhetorical
or followed by immediate answers, which is known as hypophora), figures
of speech (such as repetition, as in 2.10, 3.33, 4.46, and antithesis, as in 2.5
and 10.70), ritualistic dicta, such as prayers and invocations to the gods
and oaths (as in Demosthenes 3.17; 9.54; 10.7, 20, 25), which would have
been accompanied, according to sources, by gesticulation and sonorous
vocal recitation (on hypocrisis that accompanies ritualistic dicta in Attic
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oratory see Serafim 2021, 83-95),%° and the use of words that have strong
emotional value and point to the vehemence and forcefulness of the oration.
The purpose of hypocrisis, as already recognized in ancient rhetorical theory,
is to emphasize the arguments and maximize the persuasive potential of
orations. As Aristotle, for example, notes in Rhetoric 1404al-5, “since the
whole business of rhetoric is to influence opinion, we must pay attention
to it, not as being right, but necessary. Now, when hypocrisis comes into
fashion, it will have the same effect as acting. Wherefore people who excel
in this in their turn obtain prizes, just as orators who excel in delivery; for
written speeches owe their effect not so much to the sense as to the style.”
Several other sources also highlight the significant persuasive potential of
hypocrisis in public speaking, e.g., Plutarch, Lives of the Ten Orators 845b1-
5; Demosthenes 11.2-3 (on the potential of hypocrisis to add verve to the
features of an oration and maximize its persuasive impact upon the audience
see Serafim 2017; 2021, 83-84).

A notable feature of the seven Assembly speeches of Demosthenes that
are examined in this paper is that they are full of questions, which are used
evenly, from exordium to peroration.*® This is evidently because questions,
as has already been argued, introduce a sense of liveliness and immediacy
to the speech; their use is a signal by the speaker of his will to communicate
with the audience. This communicative approach to the audience is rather
artificial, of course, as there was no institutional provision for the speakers
and audience on the Pnyx to formally engage in conversation during an
oration. Questions are also a means of highlighting important arguments
by grasping the attention of the audience: interrupting the narrative to ask
a question indicates that the point that follows, due to the change in the
mode of expression, is “special”, noteworthy and important, especially when
questions accumulate in the narrow space of a few sections (as in 3.16-17
and 4.43-44, where nine and six questions respectively are used in a row,
and 9.32-35 where twelve questions are used). It is Demosthenes 4.43-44

39 According to Demosthenes 18.259-260, in praying, the performer would have
raised his voice, while also raising his hands to the heavens. Pseudo-Aristotle says
that people in antiquity raised their hands to the sky when praying (On the Universe
400a16), a reference that is also made in Demosthenes 43.66. In Laws 717a, Plato
also informs us that whenever someone called on the Olympian gods he would raise
his right hand, whereas when he prayed to chthonian gods, such as Earth, he would
raise his left hand.

40 Questions can be found in the following sections of Demosthenes’ seven
symbouleutic speeches, which are examined in this paper: 1.15, 24; 3.6, 16-17, 19,
22,29,27,30; 4.10, 26, 43-44; 6.20; 9.27; 10.65-66.
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that Longinus discusses in On the Sublime 18 to illustrate the vehemence
that hypophora, a pattern of asking and answering questions,*! injects into

an Assembly (or any other) oration.*

A superb example of rhetoric in action through hypophora - or pathétike,
to borrow the Longinus’ expression in On the Sublime 18 - i.e., its aim to stir
up emotions in the Athenians and urge them to take action, can be found in

Demosthenes 10.64-66:

30

§64: [1] What do you imagine is his motive in outraging
[UBpilewv] you now—I think no other term describes his
conduct—or why is it that, in deceiving the others, he at least
confers benefits upon them, but in your case he is resorting
to threats? For example, the Thessalians were beguiled by his
generosity into their present state of servitude; no words can
describe how he formerly deceived the miserable Olynthians
by his gift of Potidaea and many other places; the Thebans he
is now misleading, having handed over Boeotia to them and
relieved them of a long and trying war.

§65: So each of these states has reaped some benefit from
him, but while some have already paid the price by their
sufferings, the others have yet to suffer whatever shall fall to
their lot. As for you, I do not say how far you have been robbed,
but in the actual making of the peace, how completely you
were deceived, how grievously you were robbed! [2] Were
you not deceived about Phocis, Thermopylae, the Thrace-ward
districts, Doriscus, Serrium, Cersobleptes himself? [3] Is not
Philip now holding the city of the Cardians, and admitting that
he holds it?

41
20, 22, 27, 34; 6.7, 31; 9.15, 18, 56, 70; 10.44, 51, 58, 61, 64-66.

42 Longinus notes in On the Sublime 18: “The impassioned rapidity of question
and answer and the device of self-objection have made the remark, in virtue of its
figurative form, not only more sublime but more credible. For emotion (ta mafntikd)
carries us away more easily when it seems to be generated by the occasion rather
than deliberately assumed by the speaker, and the self-directed question and its
answer represent precisely this momentary quality of emotion (uiueltar tod maovg
10 émixatpov). Just as people who are unexpectedly plied with questions become
annoyed and reply to the point with vigor and exact truth, so the figure of question
and answer arrests the hearer and cheats him into believing that all the points

made were raised and are being put into words on the spur of the moment.”
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§66: [4] Why then does he deal in that way with the other
Greeks, but with you in this way? Because yours is the one city
in the world where immunity is granted to plead on behalf of
our enemies, and where a man who has been bribed can safely
address you in person, even when you have been robbed of
your own. It would not have been safe in Olynthus to plead
Philip’s cause, unless the Olynthian democracy had shared in
the enjoyment of the revenues of Potidaea (emphasis by the
author).

Four questions (numbered) can be found in the three sections that are
cited above: they function, in context, as repeated “punches” to the audience,
an incessant stimulus of the mind, conscience, and collective civic/cultural
ego of the Athenians. Demosthenes, calculatedly, starts by levelling a heavy
accusation against Philip - that he is insulting the Athenians in an outrageous
way (hybris), which leads to infamy and humiliation. Then, to maximize
the effect of the question that will almost certainly trigger anger and
exasperation among the Athenians, he claims that Philip is crueler toward
them than toward the other Hellenes. But instead of making this point by
means of narrative, he exploits the surprise element of the first question in
§64, while also enhancing the vehemence of the accusation and inviting the
audience to get involved in the game of negatively evaluating Philip’s hostile
behavior toward Athens. The answer to the first question is not given in
the next section, §65, but rather Demosthenes prolongs the excruciation of
the audience by continuing to ask upsetting questions about Philip’s stance
toward the Athenians. These questions are designed to incite anger and
direct it against the enemy. The final blow to the audience is given in §66: it
is here that the question of §64 is repeated and answered. In other words,
the hypophora starts in §64 and is concluded two sections later. Extending
the emotional pressure that is place on the audience from section to section,
asking questions that force the Athenians to think and feel - putting them,
in other words, in a sort of inescapable cognitive “corner” - Demosthenes
aims to elicit a reaction, which in fact is an action against Philip. To keep up
the forcefulness of hypophora from the first to the last section of this part of
his oration, and to thus maximize its effect on the audience, it is likely that
Demosthenes would have used vocal ploys - such as raising his tone of voice
- when he asked the four questions and when he gave his answer.
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In addition to questions, direct speech is also ubiquitous in all the parts of
Demosthenic symbouleutic orations: exordium, main part (pistis/apodeixis
and narrative), and peroration.*® The combined use of direct speech and
questions (as in 3.19, 22, 29) aims to maximize the liveliness of the speech
and its communicative efficacy. A possible reason why Demosthenes uses
direct speech so frequently throughout his speeches could be because it
has the effect of surprising and engaging the audience, in the sense that
it breaks up the “normal”, and perhaps also “dull”’, succession of narrative
sections, adding to the verve and immediacy that a speech delivered before
a live audience should have. It is very likely that, to strengthen the sense
of immediacy, the speaker would have used vocal ploys, inasmuch as it
appears that some instances of direct speech invite sarcastic or playful
mimicry, especially when the alleged utterances of enemies or excuses of
the Athenians - which the speaker considers petty — should be emphasized.
A caveat is necessary here: the examination of the markers that oratorical
(and any other) texts contain as indicators of mimicry (and, more broadly,
hypocrisis) is mostly based on the intuition of individual or group readers
(known in theory as interpretative communities). The textual markers that
point to aspects of hypocrisis can, arguably, be of two kinds: “objective”, i.e.,
those that give us unambiguous clues as to what aspects of gesticulation and
vocality are used by speakers (e.g., deixis, manifested usually by pronouns,
almost certainly requires the use of hand or head gestures to direct people’s
gaze toward the intended target); and “subjective”, i.e., those that take
meaning from the ways in which readers understand the text.

Mimicry belongs to the second category. It is my view that it is the context,
not every instance of direct speech independently of it, that creates the need
for mimicry. One such context is in Demosthenes 3.22:

But ever since this breed of orators appeared who ply you
with such questions as “What would you like? What shall I
propose? How can I oblige you?” [“t{ foUAeo0O¢; T{ ypdpw; Ti
vulv yapiowuat;“] the interests of the state have been frittered
away for a momentary popularity. The natural consequences
follow, and the orators profit by your disgrace [aioypdc]
(emphasis by the author).

43 Instances of direct speech can be found in 1.14; 3.10, 19, 22, 29; 4.44; 9.27, 42;
10.11, 27, 70.
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Not only does the text contains three staccato questions that are placed
in direct speech, it is also that the context is adversarial, in the sense that
the speaker is accusing his opponents - whom he deems irresponsible - of
bringing disgrace upon the Athenians because they are cajoling their fellows
to gain temporary popularity, despite the dire consequences this behavior
may have for the polis. The severe accusation that is levelled against his
opponents - enhanced by the use of the strong moral term aiocyp&g, which
aims to incite anger and indignation toward the alleged perpetrators -
arguably demands the use of vocal emphasis. To undermine the public/
political status and authority of the orators to whom he scathingly refers, he
would surely have delivered the utterance he calculatedly attributes to them
in a such a way as to highlight their boldness and shamelessness. After all,
it is highly unlikely that the adverb aioypdc¢ was delivered deadpan, either
here or elsewhere, as in 10.25,* where there is an accumulation of strong
moral terms - aioypdv and avdéiov. The expression of emotion can become
authentic through hypocrisis, as Plutarch’s Demosthenes 11.2-3 clearly
indicates.*®

4. PHYSICAL CONDITIONS AND SOCIOCULTURAL SIGNIFICANCE

This section raises two questions that have not been satisfactorily
answered, despite having been addressed in some works of modern
scholarship. The first is how the physical setting of the Pnyx affected the
political workings of the Assembly. It has been argued by Johnstone (1996,
127) that speeches were passed from the front to the rear of the auditorium,
and those Athenians who could not hear the speakers adequately because
of the distance and noise, made their judgments based on “the speaker’s
name and reputation”. Enos (1998, 331) opines that the speakers delivered

4% Demosthenes 10.25: “By Zeus and all the other gods, it would be disgraceful
[aioxpdv] and unworthy [avdéiov] of you and of the resources of your city and the
record of your ancestors to abandon all the other Greeks to enslavement for the
sake of your own ease, and I for one would rather die than be guilty of proposing
such a policy”

45 In Demosthenes 11.2-3, Plutarch says that “there is a story about Demosthenes,
that he was approached by a man asking him to help him plead in court. When the
man explained how he had been beaten by someone, Demosthenes said ‘But you
haven'’t at all suffered what you say you have suffered.” The man raised his voice and
screamed ‘Have I, Demosthenes, not at all suffered?!” and then Demosthenes said,
‘Oh yes, now I do hear the voice of someone who has been wronged and suffered.
This shows how important for persuasion he considered the pitch (of voice) and
delivery to be of those who speak.”
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their pieces to “rotating audiences”. This topic is examined further, together
with the second question: what sociocultural qualities of the Pnyx made the
hill the center of political speech-making and, in fact, the cradle of Athenian
democracy?

4.1. The Physical Setting of the Pnyx: Construction and Acoustics

Before going further into the two questions - especially the first one
about the acoustic conditions in the auditorium - it is necessary to depict the
setting. The Pnyx is a well-designed platform, theater-like in shape, which
was carved into the rocky heights in the western part of the city of Athens.
There were three phases of construction and architectural development.
None of the three phases altered the main structure of the site: the Assembly
area was unroofed and roughly semi-circular in form. Each of the three
phases did, however, have its own unique features. During the first, around
500 BC, the auditorium followed the natural slope of the hillside, but this
was thought not to have been completely practical, because the auditorium,
approximately 40 meters deep and 60 meters wide, would have probably
been exposed to wind.*® The second phase of construction took place in 404~
403 BC, when the auditorium was moved from the north to the southwest
slope, in order for the seats to be protected from strong winds. Johnstone
(1996, 116) argues that the acoustics improved on Pnyx II because of the
reorientation of the auditorium and the speaker’s platform, with northeast
winds blowing from behind the béma. The third and final structural phase
probably occurred around 330 BC (see Rotroff, Camp 1996, 263-294),
when the auditorium were enlarged considerably (to 60 m deep and almost
120 m wide) by the addition of stoas that were never fully constructed
(Figures 1 and 3).*” The landmark of the site, which is still visible on the
hill, is the stone béma (the platform or “the stone”, 6 AiBog, as it is known; cf.

46 The speech of Andocides, On His Return, is perhaps the only transmitted piece
of political oratory that was performed on Pnyx I (possibly delivered between 410
and 406 BC).

47 If Pnyx 111 is to be dated around 330 BC, contrary to the argument that it was

constructed around 340 BC, it is possible that none of the transmitted symbouleutic
speeches of Demosthenes were actually delivered there. The speech dated most
closely to 330 BC is the spurious On the Treaty with Alexander (speech 17), which,
according to Hitchings (2017, 194) would have been delivered between late 334
and late 333 BC.
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Aristophanes, Acharnians 683) for the speaker (Figure 4a-b-c; for the dating
of the site on the slope of the Pnyx and detailed descriptions of the place see
Kourouniotes, Thompson 1932, 90-217; Moysey 1981, 31-37).

The issue of the acoustics of the Pnyx and the practical, non-verbal
arrangements in the ecclésia has relatively recently attracted the interest of
scholars. Johnstone, though with somewhat impromptu and methodologically
faulty fieldwork, attempted to reconstruct the acoustics of the site, concluding
rather dishearteningly that, even in ideal physical and meteorological
circumstances, the speeches, passing from the rear of the auditorium to the
front, would have been heard by three-quarters of the audience members
only, requiring the remainder to base their decisions upon the reputation
of the speakers rather than the essence of their argumentation. A strong
voice would be a fundamental prerequisite for speakers to be able to deliver
orations in the Assembly, which is why Demosthenes supposedly tried hard
to overcome the vocal shortcomings which both he himself and the late
textual tradition attribute to him.*®

Johnstone notes that not even a strong voice would make a speech fully
audible and comprehensible to the audience on the Pnyx. What Johnstone
does not consider, however, is that environmental circumstances in today’s
Athens, especially the level of noise, are vastly different from those of the
ancient city, and this difference almost certainly has a significant impact on
audibility on the Pnyx (as indeed in every precinct of Athens). Therefore, any
conclusions that can be drawn will always remain merely conjectural, even
if by revisiting the political arena of the Pnyx, we use modern climatological,
architectural, and topographical evaluations of the setting. This is what
the Academy of Athens intends to do. It should also be underlined that the
ancients were more performatively competent than we are, not least because
of their education and high level of knowledge of performative matters,
especially sound, as texts indicate (e.g., Aristophanes, Clouds 961-972).%°

“8 Demosthenes, referring apparently to his vocal shortcomings, calls himself
Bdttadog, “lisper” or “stammerer” (18.180). Demetrius of Phalerum claims, as
reported by Dionysius of Halicarnassus (On the Style of Demosthenes 53) and
Plutarch (Demosthenes 11.1-3), that he was personally aware of Demosthenes’
vocal shortcomings. The validity, factuality, and reliability of these reports are
doubted; even if there is any truth in the tradition, it may have been derived from
the credulous taking of Demosthenes’ own comments at face value.

49 Aristophanes, Clouds 961-972: “I will, therefore, describe the ancient system
of education, how it was ordered, when I flourished in the advocacy of justice, and
temperance was the fashion. In the first place it was incumbent that no one should
hear the voice of a boy uttering a syllable; and next, that those from the same
quarter of the town should march in good order through the streets to the school
of the harp-master, naked, and in a body, even if it were to snow as thick as meal.
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Therefore, even if you have the voice of Luciano Pavarotti, whom Johnstone
thought of when delivering Demosthenes 4 (the first of the Philippics) with
strained vocal cords (see Johnstone 1996, 131), this does not mean that one
has the speaking skills of the ancients, nor the audience’s listening skills.

But what do the transmitted texts say about the acoustics on the Pnyx?
The answer to this question is relatively disheartening because ancient
texts are largely silent on this topic. Given that texts and material evidence
are the only ways we have to try to reconstruct an impression of what
happened in the past, our knowledge and understanding of audibility in the
amphitheater on the Pnyx will perpetually be fragmentary and uncertain.
The texts, unfortunately, do not tell us anything about the acoustics on the
Pnyx, and not much about the acoustics in theaters or other sites of public
speaking, but there are some limited, and hitherto largely under-discussed,
sources that are worthy of (re)examination. The correlation between the
theatrical and the political space on the Pnyx is methodologically pertinent:
if theatergoers at the Asklepion of Epidaurus, who could number as many
as 14,000 (not to mention larger theaters such as the one in Megalopolis
in Arcadia, with a capacity of 20,000 spectators), can listen to unamplified
voices in the back row, about 60 meters from the skéné and the broader
scenic building (Figure 5), then it is possible that audience members in the
Assembly crowd of 6,000 on the hill of Pnyx also could. Both the theater and
the Assembly are - to use the expression from Hall (2002, 7) - “a palette
of vocal techniques”: voice was of paramount importance for the activity in
both settings, and one is justified in arguing, as modern scholars do, that
performers were trained as to vocally perform their roles as effectively as
possible (see Pickard-Cambridge 1968, 167-171; Csapo, Slater 1995, 256-
258 and 265-268; MacDowell 2000, 352; Hall 2002, 22-23; Ley 2006, 54; on
voice in law court speaking see Serafim 2017, 28-32 and 114-136).>°

The theoretical foundations of the systematic science of sound in Greek
antiquity, especially concerning the interrelation between pitch and the
length of the vibrating string, were laid by Pythagoras (6th century BC).

Then again, their master would teach them, not sitting cross-legged, to learn by rote
a song, either ‘pallada persepolin deinan’ or ‘teleporon ti boama’ raising to a higher
pitch the harmony which our fathers transmitted to us. But if any of them were to
play the buffoon, or to turn any quavers, like these difficult turns the present artists
make after the manner of Phrynis, he used to be thrashed, being beaten with many
blows, as banishing the Muses.”

50 On the importance of voice for actors see Plato, Republic 568c3; Aristotle,
Rhetoric 1403b26-33; 1413b14-28; Aristotle, Problems 11.22; Demetrius, On Style
193-5; Demosthenes 18.308-309; Diodorus Siculus 15.7, 16.42; Plutarch, Life of Ten
Orators 848b.
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Later, in the 4™ century, Archytas described the production of sound as a
phenomenon of having two objects strike each other, while also examining
the conditions of sound propagation in a physically designated scenery
(Guthrie 1962, 371). Nearly a century later, Aristoxenus, one of Aristotle’s
disciples, discussed the principles of auditory matters in the performative
settings of the ancient polis. Burkert (1972) also refers to the theories of
Plato and Aristotle (mainly in Poetics on music, a form of sound in the theater,
and in Problems, presuming that this treatise can credibly be assigned to
him) about sound propagation, with the former arguing that the movement
of sound is a matter of pitch (higher pitch leads to faster propagation),>!
a topic that is also examined by Theophrastus of Eresus (see Hunt 1978).
Matters pertaining to the propagation of sound waves were also examined
by the Stoic philosopher Chrysippus and the Roman architect and engineer
Marcus Vitruvius Pollio (born ca. 80 BC). Selected passages from his treatise
On Architecture (which is dedicated to Augustus and was probably composed
between 16 and 13 BC) are discussed extensively below. Perhaps the earliest
examination of acoustics in ancient literature is the account of Herodotus,
in Book 4 of the Histories, about the underground passageways that the
Persians dug to get underneath the walls of the city Barce during their siege
of it.>2

Vitruvius’ remark in 5.3.4, about theater architecture that allows sound
to travel unimpeded, is useful in shedding light on how the height of the
Pnyx and its onsite structures would have helped the propagation of sound
as well:

The number of passages must be regulated by the height of
the theatre, and are not to be higher than their width, because
if made higher, they will reflect and obstruct the voice in its
passage upwards, so that it will not reach the upper seats
above the passages, and the last syllables of words will escape.

51 This idea about the pitch of the voice playing a role in determining the speed

and the quality of the sound is rejected by Vitruvius: “Herein the ear does not
perceive any difference of tone between the beginning and ending, by the voice
rising higher or descending lower; neither that from a high pitch it becomes lower,
nor the contrary” (5.4.2).

52 Herodotus 4.200: “As for the tunnels, a blacksmith discovered them by the
means of a bronze shield, and this is how he found them: carrying the shield around
the inner side of the walls, he struck it against the ground of the city; all the other
places which he struck returned a dull sound; but where there were tunnels, the
bronze of the shield rang clear. Here the Barceans made a counter-tunnel and killed
those Persians who were digging underground. Thus, the tunnels were discovered,
and the assaults were repelled by the townsfolk.”
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In short, the building should be so contrived, that a line drawn
from the first to the last step should touch the front angle of
the tops of all the seats; in which case the voice meets with no
impediment.

In 5.3.7, Vitruvius also makes a comment that applies indirectly to the
acoustics on the Pnyx, even if this is not the subject of his transmitted
treatise on architecture:

In the same manner the voice spreads in a circular direction.
But, whereas the circles in water only spread horizontally, the
voice, on the contrary, extends vertically as well as horizontally.
Wherefore, as is the case with the motion of water, so with
the voice, if no obstacle disturbs the first undulation, not only
the second and following one, but all of them will, without
reverberation, reach the ears of those at bottom and those at
top.

The analogy between the acoustics of the theater, described by Vitruvius,
and the acoustics of the Pnyx is clear: the site of the ecclésia does not present
any architectural hindrance to the easy diffusion of sound, and this, in
combination with the height of the hill, would allow sound to reach the ears
of the audience members at the top and the bottom. This conclusion may
seem speculative, since there is no direct reference to the Pnyx in Vitruvius’
treatise, but the similarities between theater architecture and the Pnyx
make any assumption about the properties of sound in the latter more than
reasonable. The Pnyx, according to its physical description, is not a dissonant
place, i.e., one of those “in which the voice, rising first upwards, is obstructed
by some hard bodies above” (5.8.1). Its openness and the minimal structure
of the buildings allow for optimal propagation of sound.

The wide span of the auditorium (as seen in Figure 1, the auditorium
space steadily grew from phase I to phase III) and the distance that separates
the speaker and the pulpit on the Pnyx from the audience seating, are key
factors that allow sound to travel better. As Chourmouziadou (2007, 80)
argues, “the more the actor approached the audience, the smaller the part
of the audience that received the direct sound, due to the propagation of
sound at nearly grazing incidence”. Another architectural feature of the site
of the ecclésia on the Pnyx appears to be relevant to the discussion about
the propagation of sound: as seen in Figures 1, 2a and 2, the platform of
the speaker is placed at a lower level than that of the auditorium, allowing
its rear to function as a sound reflector, exactly like the rear of the raised
stage in the theater (Camp 1996, 45 offers a different approach regarding
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the level of the auditorium on Pnyx IlI, arguing that it was either level with
or sloping downward away from the raised speaker’s platform. This cannot
be the case if one accepts the presentation of Pnyx III in Figure 1). This
contributes to increased reverberation (see Wiles 1997). This suggestion
is corroborated by Lucretius (1% century BC), who points out that “among
solitary places the very rocks give back the counterparts of words each in
due order, when we see our comrades wondering amid the dark hills, and
with loud voice summon them scattered here and there. [...] So does hill to
hill buffet the words and repeat the reverberation [..] no one can see beyond
a wall although he can hear voices through it” (On the Nature of Things
4.522-721, translated by Sinker 1937; on reverberation not worsening
sound or impeding intelligibility see Manzetti 2019, 434-443). Modern
interdisciplinary acoustic experiments also suggest that ground-level or
low theatrical platforms are more efficient than higher platforms, in terms
of sound propagation (see Izenour 1977; Barkas 1994, 39-56), while also
indicating that the gradual raising of the platform, mostly in Roman times,
had a negative impact on the intelligibility of the theatrical performance
(see Canac 1957; Athanasopoulos 1976; Barkas 1994, 39-56). The same
principles can be applied to the sites of the ecclésia on the Pnyx.

Beyond architectural features, the effectiveness of speech projection
and the quality of sound propagation are also determined by other onsite
measurements: the number of audience members (a maximum of 6,000, in
the case of the Pnyx), their seating and clothing, and other aspects of the
physical scenery, such as wind and heat. The Pnyx, as has been previously
stated, was likely windy, therefore, the meetings of the Assembly would not
have taken place during the winter.>® But the “windy character” of the physical
setting on the Pnyx, which can reasonably be assumed to have hindered the
audience, preventing them from comfortably attending the Assembly due to
low temperatures and humidity, is thought to have increased and facilitated
the propagation of sound. Goularas (1995) argues that the open-air theater
design where the wind blows toward the audience, in combination with a
minimum temperature of 8°C, is superior, a conclusion that is not unopposed

53 Cf. Thucydides 8.97, on the use of the Pnyx as the place of the meetings of the
Assembly. The Pnyx was not the only place where the meetings of the Assembly
were held; sources also indicate that the Theatre of Dionysus was also used, though
not for environmental reasons, but rather for religious. Both Aeschines 2.61 and
Demosthenes 21.8 mention that the Assembly was moved to the theatre after
specific festivals: Aeschines speaks about the celebration of the City Dionysia (when
it is reasonable for the meetings to be held nearer the precinct of Dionysus) and
Demosthenes about the Pandia (festival of Zeus).
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by other modern research studies (see Declercq, Dekeyser 2007, 2012;
Johnstone 1996, 124, which presented the opinion that wind reduced
intelligibility in the Assembly amphitheater).

The strengthening of acoustics is accomplished by a specific type of
paraphernalia called 7jxela, a bronze vessel that acts as a megaphone, on the
principle that sound propagates by setting air in movement. The functioning
of these vessels is known in archaeoacoustics as “the Vitruvian secret” (in
1.1.9):

So, the vessels, called njyela by the Greeks, which are placed
in certain recesses under the seats of theatres, are fixed
and arranged with a due regard to the laws of harmony and
physics, their tones being fourths, fifths, and octaves; so that
when the voice of the actor is in unison with the pitch of these
instruments, its power is increased and mellowed by impinging
thereon. He would, moreover, be at a loss in constructing
hydraulic and other engines, if ignorant of music.

These vessels work, specifically, as a technical means of improving the
clarity of the voice, not its strength. In Vitruvius’ words (5.5.3):

The voice which issues from the scene, expanding as from a
centre, and striking against the cavity of each vase, will sound
with increased clearness and harmony, from its unison with
one or other of them.

In 5.3.8, Vitruvius also claims that the bronze loudspeakers were tuned
to correspond with the voices of the actors (“since in bronze or horn wind
instruments, by a regulation of the genus, their tones are rendered as clear as
those of stringed instruments, so by the application of the laws of harmony,
the ancients discovered a method of increasing the power of the voice in a
theatre”). That the material of Vitruvius’ vessels, bronze, is a good reflector
and radiator of sound and was known to the Ancient Greeks, as indicated
in Aristotle’s On the Soul 2.8, where it is remarked that “not all bodies can
by impact on one another produce sound; impact on wool makes no sound,
while the impact on bronze or other body which is smooth and hollow
does. Bronze gives out a sound when struck because it is smooth; bodies
which are hollow owing to reflection repeat the original impact over and
over again, the body originally set in movement being unable to escape from
the concavity” Something similar about the capacity of bronze to produce
strong sound is mentioned in Pollux, Onomasticon 4.70, in a description of
the “watery aulos”, a musical instrument consisting of bronze pipes that
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are blown from below, with water compressing air upward. Pollux says,
specifically, that “the bronze gives the aulos a bolder sound” (Onomasticon
4.70: kal 0 yaAkog &et 10 POyua (tauwtepov; cf. comments in 4.85-86, on
the material of the salpinx, another musical instrument made of bronze and
iron).

The existence of bronze sound vessels and their use are still uncertain
and vastly controversial issues. Vitruvius refers, in On Architecture 5.5.8,
to Roman General Lucius Mummius, who, upon returning to Rome from
Corinth (perhaps in 146 BC), “brought [..] some of its bronze vases, and
dedicated them as spoils at the temple of Luna.” It is indeed argued that there
were niches in theaters, beneath the diazoma (the corridor that separates
the upper and lower tiers of the theater and facilitates the circulation of
spectators), that held the bronze loudspeakers - this seems to be so in
the case of the theater at Aizanoi, a Phrygian city in western Anatolia (1%
century AD), despite scholarly dissent (see Dilke 1948, 137). “The ‘bell’ is
inserted in the cavity and is supported by wedges of half a foot, which is
the same height as the neck. The niche must thus be higher, about two or
three feet (60-90 cm) what [sic] makes the internal volume larger than the
volume of the neck” (see Valiére et al. 2013, 72). An attempt has been made
by scholars to reconstruct the placement of Vitruvius’ bronze vessels based
on his writings (Figure 6): they are evenly distributed in all diazomata and
rows (13 in each) in the theater (see Sevillano et al. 2008); it is perhaps
this even distribution that makes the acoustics effective. Izenour (1977)
has also described the existence of nine cavities behind the diazéma in the
ruins of a Roman theater in Beit She’an, Israel (expressing doubts about the
effectiveness of the use of bronze vessels). The fact, however, that similar
technology has been used extensively throughout history to strengthen
the acoustic potential of places of spectatorship is enough to indicate that
the acoustic pots would have been effective in fulfilling the purpose they
were designed for. Similar vessels dating from the 10% to the 16™ centuries
have been used all across Europe (Figure 7)°* and in the Ottoman Empire,
inside the walls of churches and mosques (on the use of acoustic pots in
Irish churches see Fitzgerald 1855, 303-310; on the use of vessels in Danish
churches from 1100-1300 AD see Bruel 2002; Valiére et al. 2013, 70-81; on
the use of acoustic pots in the Ottoman Empire see Atay, Giil 2021, 1-12).

There are two caveats to bear in mind when reading Vitruvius’ intriguing
treatise: first, we do not know whether this technology was used in 4%
century BC classical Athens (it may not have been used until Vitruvius’

5% Figure 7 presents an acoustic (or resonance) pot incorporated in the wall of the
church at the Chartreuse du Val de Benediction, Villeneuve-lés-Avignon, France.
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time, or only in other areas of the Roman Empire); and second, if it was
used, whether it was used in the auditorium of the Assembly on the Pnyx,
or only in the theater. Given that Vitruvius’ treatise draws information from
earlier treatises on construction, especially Aristoxenus (5.5.6; see Valiere
et al. 2013, 73), it should not be considered impossible that his description
applies to Ancient Greek theaters of the 4th century. There is no reason why
the vessels, if used in the Greek theaters, would not have also been used in
the Athenian Assembly, unlike other paraphernalia, such as masks, which
were strictly confined to the theatrical space, where it is argued that they
had a voice-enhancing function (on the use of dramatic masks as a means of
amplifying the voices of actors see Vovolis, Zamboulakis 2007, 1-7).5° It is
the placement of the pots on the site of the Pnyx that poses the most difficult
question. They may have been placed beneath the floor, as in the Hazine-I
Evrak Building in Istanbul (Figure 8); this possibility should be explored (by
archaeologists).

Another intriguing remark by Vitruvius is that there was no need
for sounding vessels in wooden auditoriums that were built in Rome,
because the boarding itself was resonant.°® Assuming that the reference
in Aristophanes’ Acharnians 23-26 is correct, the Pnyx would have had
the same acoustic potential as Roman auditoriums because it had wooden
seats in the pit, the main area of the auditorium. Stone seats were hewn
out in the wall of the terrace, but the other benches would probably have
been made of wood: “008” oi mputdvelg fikovaty, GAL" dwplav/ tikovtee elta
& dotodvtal ¢ dokels/ éAOOvTes dAAndotat mepl mpwtov EVAou,/ dBpdot
katappéovteg” (“The Prytanes even do not come; they will be late, but when
they come they will push and fight each other for a seat in the front row”).
There is, then, considerable ancient evidence and steadily growing modern
interdisciplinary knowledge which both point to the function of physical
scenery and the construction of Greek theatrical spaces - and thus also on
the Pnyx - as natural amplifiers of the voices of performers (whether actors

55 0On the acoustic capacity of musical instruments, such as the trumpet, see Julius
Pollux, Onomasticon 4.88, where it is mentioned that the instrument could be heard
at a distance of 10 km (or 50 stades).

56 Vitruvius 5.5.7: “Someone may perchance urge, that many theatres are yearly
built in Rome, without any regard to these matters. But let him not be herein
mistaken, inasmuch as all public theatres which are constructed of wood, have
many floors, which are necessarily conductors of sound. This circumstance may be
illustrated, by consideration of the practice of those that sing to the harp, who when
they wish to produce a loud effect, turn themselves to the doors of the scene, by the
aid of which their voice is thrown out. But when theatres are constructed of solid
materials, that is of rubble, squared stones, or marble, which are not conductors of
sound, it is necessary to build them according to the rules in question.”
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or public speakers), which would compensate for the energy loss due to the
open-air setting and the seasonal adversities this causes (see Barkas 2019,
337-353). Declercq, Dekeyser (2007) even argues that the “geometry of the
theatre”, i.e., the benches and the limestone cavea (audience area), would
boost the sound while muffling the background audience noise. There is,
therefore, no reason for classicists to assume that speeches in the Assembly
were delivered before rotating audiences, or that the audience members
based their decisions on the name and the authority of the speakers in front
of them. Rumor could, arguably, be thought of as having divine status, at
least according to Aeschines 1.127-130 (see Serafim 2021, 34-36, 73-74),%”
but it would be sheer speculation to argue that it was a key factor in political
decision-making in Athens.

4.2. The Sociocultural Importance of the Pnyx

In answering the second question about the sociocultural reasons for
choosing the Pnyx as the meeting place of the Assembly, scholars refer
with puzzlement to Aeschines 1.82, where it has been argued that the poor
reputation of the place by 346/5 BC (when the speech was delivered) is
underlined (Harrison 1890, 107; Judeich 1931, 86; Kourouniotes, Thompson

57 Aeschines 1.127-130: “But in the case of the life and conduct of men, a common
report which is unerring does of itself spread abroad throughout the city; it causes
the private deed to become matter of public knowledge, and many a time it even
prophesies what is about to be. [...] You will find that both our city and our
forefathers dedicated an altar to Common Report, as one of the greatest gods;
and you will find that Homer again and again in the Iliad says, of a thing that has
not yet come to pass, ‘Common Report came to the host’; and again you will find
Euripides declaring that this god is able not only to make known the living,
revealing their true characters, but the dead as well, when he says, ‘Common Report
shows forth the good man, even though he be in the bowels of the earth’; and Hesiod
expressly represents her as a goddess, speaking in words that are very plain to those
who are willing to understand, for he says, ‘But Common Report dies never, the
voice that tongues of many men do utter. She, too, then, is divine’. You will find
that all men whose lives have been decorous praise these verses of the poets. For all
who are ambitious for honour from their fellows believe that it is from good report
that fame will come to them. But men whose lives are shameful pay no honour
to this god, for they believe that in her they have a deathless accuser. Call to mind,
therefore, fellow citizens, what common report you have been accustomed to hear
in the case of Timarchus. The instant the name is spoken you ask, do you not, ‘What
Timarchus do you mean? The prostitute?’ Furthermore, if I had presented witnesses
concerning any matter, you would believe me; if then I present the god as my
witness, will you refuse to believe? But she is a witness against whom it would
be impiety even to bring complaint of false testimony” (emphasis by the author).
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1932, 186. Fisher (2001, 217) argues that “we can glean only that specific
proposals concerned areas around the Pnyx itself: unbuilt-up, secluded
areas, erémiai, deserted house-sites, cisterns, all places of inactivity or
seclusion.” There are arguments for the opposite, in line with the concerns
in Thompson, Scranton (1943, 361), as well as about the validity and the
factuality of what Aeschines says. The passage in 1.82 is as follows:

¢me1dn) 8¢ mov TPoibVTOG T Adyou eimey 8L TO Ve slofynua
10 Twapyov amodokiualet 1 BouvAr, ‘kal mepl THG pnuioag
TaOTNG Kal Tod TéToL ToT év Tfj MTukvi pfy Bavpdonte, & &vSpeg
Abnvaioy, ei Tipapxog €umelpoteépwsg £xel THg PovAfig Tiig £§
Apeiov Tayov, avebBopufriocate VUETS evtalba kal épate TOV
AUTOAUKOV GANOTF Aéyewv: elval yap adTOV EpTElpov.

When, in the course of his speech, he [Autolykos] said that
the Areopagos council was opposing Timarchos’ motion and he
added “on the subject of that deserted spot and the place on
the Pnyx, you should not be surprised, Athenians, if Timarchos
is more experienced than the Council of the Areopagos,” at that
moment you burst into uproar and said that Autolykos was
telling the truth: you said that he was certainly experienced
with those places (translation: Fisher 2001, 90).

It is not only that we cannot trust what Aeschines says about Timarchus,
as Thompson and Scranton rightly remark, not least because used every
opportunity to attack his adversary at the trial and undermine his public
(speaking) credentials. Carey (2000, 52 n. 90) and Rydberg-Cox (2000, 426)
are correct in suggesting that Aeschines makes, in 1.82, a clever innuendo
about Timarchus engaging in prostitution, which could only be fully practiced
in the secrecy of desolate places.’® It has recently also been argued that the
physiognomic details that are attributed to Timarchus, especially about his
stature, are fake (see Serafim, forthcoming). Therefore, a speaker who would
dare distort details about the body of his adversary, while he was present in

58 | would like, however, to take issue with the expression of Carey, when he
claims that Aeschines accuses Timarchus of “grubby sexual encounters.” If this is a
reference to prostitution, as it should be, it is not fully clear - and that is a problem.
“Sexual encounters” may, arguably, be an insinuation of homosexual encounters,
which were not, however, considered “grubby” at the time. Carey could have been
clearer about the point he is making here. The point made by Fisher (2001, 220) is
more coherent.
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court, would not hesitate to accuse him of grubby actions, inasmuch as he
would not credibly expect the audience members to fully remember actions
from the past.

It is also the case that Aeschines never refers to the Pnyx as being
desolate and, thus, ill-reputed. The text contains two prepositional phrases:
the first is clear, kai mepl ti¢ épnuiag tavtng; the second is unseen, but we
can find it by adding the preposition mepi, which is missing because it is, in
context, syntactically and semantically self-explicable, kai [mepi] To0 TomOU
to¥ év 1] Tukvi. The conjunction xali indicates a distinction between the two
prepositional phrases: “this deserted spot and the area of the Pnyx.” So it is
possible that “the deserted spot” may not refer to the Pnyx, the place where
the ecclésia took place, but to another, unidentified place, perhaps one that
is adjacent to the meeting place of the Assembly, or to a specific spot on
the hill - neither the Pnyx as a whole nor the central part of it.>° This is
all the more likely bearing in mind that the delivery of Aeschines 1 almost
coincides with the start of the enlargement of the Pnyx, which may have
improved accessibility. The unidentified spot to which Aeschines 1.82 points
may or may not be the same place as that in Xenophon’s Ways and Means
2.6; the ancient “complaint” about the housing policy of Athens, made in
Xenophon's account, indicates that there were other deserted places in the
broader territory of the polis.®°

Pushing aside [ stigma Aeschines attaches to the physical place of the
Pnyx, the ancient texts are marked by a surprising paucity of information
about why the hill was preferred as the meeting place of the Assembly. To
combat this textual silence, the following section will explore the criteria
of theater- and temple-building. There are two interrelated aspects of the
cultural identity of the ancient polis, since many theaters were built around
sanctuaries (e.g., the theater in Epidaurus, which is located on the west
side of mount Kynortio, was erected as part of the general development of
the sanctuary of Asklepios) to decode the rationale behind the choice of
the places where activities important for democracy were carried out. It is
not coincidental that “the layout and orientation of the Pnyx borrowed the

59 This suggestion is evident in the translation of the text in Rydberg-Cox (2000,
426): “During his speech, Autolycus said that the council did not approve of the
proposition and said, ‘Do not be surprised if Timarchus has more knowledge than

the Areopagus council about this isolated spot on the Pnyx’ (emphasis by the
author).

60 Xenophon, Ways and Means 2.6: “Then again, since there are many vacant sites
for houses within the walls, if the state allowed approved applicants to erect houses
on these and granted them the freehold of the land, I think that we should find a
larger and better class of persons desiring to live at Athens.”
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theatrical innovations that took place under the tyrants, including the layout
of the agora and the rise of the single actor, or protagonistfé]s, facing and
answering the chorus and audience, attributed to poets like Thespis in the
sixth century” (see Fredal 2006, 123).

The Pnyx was not protected from the wind and other natural pestilential
causes of health problems, as described in ancient literature. An invaluable
source of information is Vitruvius’ On Architecture, despite this being
significantly late and thus not fully relevant to the reasoning behind choosing
a specific natural scenery for constructing important sites in democratic
Athens. In 1.6.3, Vitruvius refers to the topographical reasons for choosing
a specific place to erect public edifices, which mostly have to do with the
observation of natural effects (in addition to other sociocultural reasons,
including religiously laden ones, such as soothsaying’! or even the gods
themselves choosing the place to erect their temples, as, for example, in the
Homeric Hymn to Apollo 244-304):5?

In a place sheltered from the winds, those who are in health
preserve it, those who are ill soon convalesce, though in other,
even healthy places, they would require different treatment,
and this entirely on account of their shelter from the winds.
The disorders difficult to cure in exposed situations are
colds, gout, coughs, phthisis, pleurisy, spitting of blood, and
those diseases which are treated by replenishment instead of
exhaustion of the natural forces. Such disorders are cured with

61 Vitruvius, On Architecture 1.4.9: “The precepts of the ancients, in this respect,
should ever be observed. They always, after sacrifice, carefully inspected the livers
of those animals fed on that spot whereon the city was to be built, or whereon
a stative encampment was intended. If the livers were diseased and livid, they
tried others, in order to ascertain whether accident or disease was the cause of
the imperfection; but if the greater part of the experiments proved, by the sound
and healthy appearance of the livers, that the water and food of the spot were
wholesome, they selected it for the garrison. If the reverse, they inferred, as in the
case of cattle, so in that of the human body, the water and food of such a place
would become pestiferous; and they therefore abandoned it, in search of another,
valuing health above all other considerations.”

62 In the Homeric Hymn to Apollo 244-304 there are details of the physical scenery

that beguiled Apollo to choose it for the construction of his temple, as, for example,
in 267-274 (Telphousa, the Boeotian Naiad-nymph of the Telphousian spring on
Mount Tilphousios, talks to Apollo): “Lord, you are than I am, yours surely the
strength that is greatest— do you in Krisa erect it, below a ravine of Parnassos.
There will no beautiful chariots ever be dashing, or swift-hoofed horses be clattering
loudly, surrounding your well-built altar; rather, to you great gifts will the glorious
nations of mankind bring, as 1épaian, Hail Healer; delighting in mind you then will
receive fine victims from all of the neighboring peoples.”
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difficulty. First, because they are the effect of cold; secondly,
because the strength of the patient being greatly diminished
by the disorder, the air agitated by the action of the winds
becomes poor and exhausts the body’s moisture, tending to
make it low and feeble; whereas, that air which from its soft
and thick nature is not liable to great agitation, nourishes and
refreshes its strength.

And again, in 5.3.1-2:

When the forum is placed, a spot as healthy as possible is
to be chosen for the theatre, for the exhibition of games on the
festival days of the immortal gods, according to the instructions
given in the first book respecting the healthy disposition of
the walls of a city. For the spectators, with their wives and
children, delighted with the entertainment, sit out the whole
of the games, and the pores of their bodies being opened by
the pleasure they enjoy, are easily affected by the air, which, if
it blows from marshy or other noisome places, infuses its bad
qualities into the system. These evils are avoided by the careful
choice of a situation for the theatre, taking especial precaution
that it be not exposed to the south; for when the sun fills the
cavity of the theatre, the air confined in that compass being
incapable of circulating, by its stoppage therein, is heated, and
burns up, extracts, and diminishes the moisture of the body. On
these accounts, those places where bad air abounds are to be
avoided, and wholesome spots to be chosen.

At another point, 5.9.9, Vitruvius points out there are two reasons for
the choice of the locations for public edifices: “they are conducive to two
good purposes; to health in time of peace, and to preservation in time of
war.” The Pnyx may satisfy the second reason, providing protection to the
Athenians in times of war because it sits above the city, but it certainly does
not fulfil the first reason, to protect against natural causes of ill health. As
mentioned above, on Pnyx I, when the edifices followed the natural slope,
the challenge was that the pulpit and the seats were stricken by north winds.
This problem has already been stated in Kourouniotes, Thompson (1932,
136), when arguing that “there must have been many days when it would
have been utterly impossible to hold a public meeting on the place unless
some protection [was] available against the whistling, piercing wind. On
such days, however, the Theater of Dionysus would lie in perfect calm and
comparative warmth as a result of the shelter afforded by the Acropolis to
the north.”
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Therefore, there may be other reasons why the ecclésia took place on the
slope of the Pnyx, specifically three. The first is the hill’s central location
in Athens. Theatrical performances, which attracted the interest of vast
Athenian and non-Athenian audiences, were held in the Theater of Dionysus,
on the south slope of the Acropolis, and near two other key areas of the
ancient polis: the agora, the center of political, economic, and other public
activities, and the Pnyx. In Acharnians 1-42, Aristophanes commented on
the behavior of the presiding officers in the Assembly, saying that they came
to the meetings late because “they are gossiping in the marketplace, slipping
hither and thither to avoid the vermilioned rope.” All the important activities
of democratic Athens took place in the broad political area, with Fredal
noting that “the Pnyx is not located in the physical center of the city, but as
the site for collective deliberation among the entire demos, it constituted the
political center, signified by the fact that it ‘centered’ upon the agora” (see
Fredal 2006, 121, emphasis by the author). In 1.7.1 Vitruvius corroborates
the idea that sacred edifices, “if inland, should be in the centre of the town.”
Therefore, given that the Pnyx is close to the other important precincts, it is
reasonable to presume that its centrality made it a good choice for the place
where the Athenians took decisions about the city.

The second reason is the height of the hill and the views it offers. In 4.5.2
Vitruvius points out that “the temple is to be turned as much as possible, so
that the greater part of the city may be seen from it” (cf. 1.7.1, “the temples
of the gods, protectors of the city, also those of Jupiter, Juno, and Minerva,
should be on some eminence which commands a view of the greater part
of the city”). This appears to be the case with the Pnyx: the physical setting
where the Assembly held its meetings should face the polis, functioning as
a proper and (cognitively/emotionally) effective reminder to the decision-
making Athenians of their sacred duty to cast their vote to the advantage
of the city. The location of the ecclésia on the Pnyx, therefore, acquires a
symbolic dimension: the Athenians climbed the hill to see what they must
protect by their vote - the city below. Their decision was not, therefore,
driven by an abstract idea of their land, but by a very concrete one, which
may have functioned as a source of inspiration for the speakers (see
Wordsworth 1855, 55; Fredal 2006, 121-122), while also creating a sense
of magnitude and solemnity that enhanced the allure of the place where
important decisions about the city were taken (cf. Aristotle, Poetics 1451a).%3

63 Aristotle, Poetics 1451a: “As then creatures and other organic structures must
have a certain magnitude and yet be easily taken in by the eye, so too with plots:
they must have length but must be easily taken in by the memory.”
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The third architectural and topographical reason why the Pnyx was
selected for Assembly meetings is suggested by Fredal, who argues that “[u]
nlike the bema on a plain (the agora), which would raise the speaker above
his audience, the Pnyx (period 1) placed the speaker below his audience,
who looked down upon him. [..] [Tlhe whole audience was kept before
him so that they could be seen easily at a glance” (Fredal 2006, 122-123,
emphasis by the author). To add to Fredal’s reasoning, the setting allows
the audience members to appear before the speaker as a seamless decision-
making body - and this enhances the sense of unity among them, reminding
them pertinently that, despite their argumentative and rhetorical clashes,
which underline the stark differences between political factions, they are
united on the hill, as they should be, for the benefit of the polis. The Pnyx
promotes somatic unity to harness its symbolic, civic meaning; after all, it is
civic unity that guarantees that Athens will function properly and prosper
unequivocally.

5. CONCLUSION

Despite its extensive length this study is but a modest step forward in
the direction of researching and further understanding the topographical,
rhetorical, and other cultural workings on the Pnyx. The aims of this study
were threefold. The first was to prepare an annotated compendium of
references in Attic oratory to two words that most often describe the place
and the political workings there: IIvi¢ and ékxkAnoia. The second aim was to
offer an analysis of performance as it is incorporated into and indicated by
the text of seven symbouleutic speeches of Demosthenes - three Olynthiacs
and seven Philippics. Analysis of performance in the Assembly is compared
with that in the law court, with some overarching conclusions being drawn
about how much of a difference the etiquette of specific institutional settings
truly makes in sustaining a lively presentation of the speech and in achieving
persuasion. The third and final aim of this study was to explore aspects
that have to do with topography: the physical setting, the construction of
the Assembly and its acoustics, and the impact that topography may have
had on determining the character of the political processes in the Assembly.
Another aim has been to answer the question of why the hill was chosen as
the meeting place for the Athenians when they sought to make decisions
about crucial matters that regulated the internal functioning of the polis
and its relationship with other poleis. The arguments that this paper puts
forward have the potential to ignite further interdisciplinary work and help
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scholars better and more adequately understand what happened in the hill
whose name is synonymous with democracy and political deliberation in
classical Athens.
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Figure 1. The three phases of the Pnyx. Drawing by John Travlos. http://

www.agathe.gr/democracy/the_ekklesia.html (last visited: 20 February
2023).
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(c) Pnyx III

Figure 2 (a-b-c). 3D models showing the evolution of the Pnyx assembly
area and relative size of the three phases. Kim, Kyungyoon et al. 2015.

Figure 3. The Pnyx, about 500 BC. Model by C. Mammelis. Athens, Agora
Museum. http://www.agathe.gr/democracy/the_ekklesia.html (last visited:
20 February 2023).
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Figure 4a. The remnants of the béma, the speaker’s platform, on the Pnyx.
Source: the author.
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Figure 4b. The diateichisma - a new fortification wall behind the stoas, built
in the 4™ century BC. Source: the author.
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Figure 4c. Remains of the retaining wall built during the third phase of the
Pnyx’s development. Source: the author.

Panckoucke’s 1847 publication of Vitruvius). Source: Valiére et al. 2013,
70-81.
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Figure 6. Reconstruction of Vitruvius’ information about the distribution of
bronze acoustic pots in an ancient theatre. Source: Sevillano et al. 2008.

Figure 7. Acoustic pot that is embedded in the wall of the church of the
Chartreuse  Notre-Dame-du-Val-de-Bénédiction, Villeneuve-1és-Avignon,
France. https://en.wikipedia.org/wiki/Acoustic_jar (last visited: 20 February
2023).
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Figure 8. Clay pots used in the flooring system of the Hazine-i Evrak Building
in Constantinople. Source: Atay, Gl (2021, 1-12, on p. 8).
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1. INTRODUCTION

The past decade has seen a rapid digital transformation of the banking
industry. One of the driving forces has been the emergence of financial
technology companies (fintechs), which introduced many incremental
innovations in banking. Fintechs are praised for their flexibility and ability
to leverage cutting-edge technology to offer affordable and customer-centric
services. These companies raised great expectations, among industry
members, academics, and the wider public, that they would bring about a
revolution in banking (The Economist 2015), disintermediate the banking
value chain (e.g. Macchiavello 2021), and ‘disrupt’ the traditional banking
business model (e.g. Anand, Mantrala 2019; Cai 2018; Oshodin et al. 2017).
Fintech activity rapidly spread across different fintech verticals. Recent
literature captured their presence in 22 out of 36 banking service domains,
while the biggest concentration is in the area of payments and transfer of
funds (Hanafizadeh, Amin 2022).

Despite the rising threat of these potential competitors, banks have largely
managed to shelter their rents and accommodate fintech entry. The reason
is that fintechs often depend on banking infrastructure, licenses, customer
bases, products, and data, compelling them to partner with incumbents
(Enriques, Ringe 2020). As industry reports in different countries have
shown insufficient levels of contestability and competition in the banking
sector, regulators worldwide have been incentivised to adopt open banking
policies. The idea of open banking is to mandate banks to allow third-party
access to their customer data upon receiving customer consent. The main
regulatory goal has been to reduce informational rents enjoyed by banks
and to induce market entry. Open banking resides on the premise that data
is a competitive bottleneck in the banking industry, while customers hold
the ultimate ownership over their data and should be allowed to share it
with third party providers that can generate new value for them.

Given that the adoption of open banking policies is relatively recent,
the theoretical account of this phenomenon is still emerging. While the
literature on open banking is fast growing (a notable contribution is Open
Banking, edited by Linda Jeng (2022)), it appears that none of the existing
studies examines open banking in the context of a broader set of factors
facilitating the market entry of fintechs, either as competitors or partners
of incumbents. Therefore, this paper aims to explore the potential effects
of open banking policies in light of existing market-driven practices of
competition and cooperation between banks and fintechs. To assess the
promises of open banking, the paper also explores the differences in the
regulatory approaches of several prominent jurisdictions: the European
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Union (EU), the United Kingdom (UK), Australia, and India. The paper is
among the first to discuss trade-offs of different regulatory design features
and assess their expected impact on competition and cooperation in the
market. In terms of methodology, this is a conceptual paper that draws upon
the existing literature at the intersection of economics, finance, and law.! Its
theoretical propositions are suitable for further empirical testing as time
elapses and more data becomes available.

The paper aims to contribute to three strands of literature. An overarching
framework for the paper is the literature looking into the relationship
between regulation and competition in banking (e.g. Vives 2016). While
the dominant paradigm is that regulation tends to soften and deregulation
tends to strengthen competition (Degryse, Ongena 2008), open banking is
specific as a pro-competitive regulatory intervention. The paper also aims to
contribute to scholarship examining the determinants of fintech emergence
and development. A growing number of papers is looking into successful
fintech business models in different sectors, and factors driving fintech
development at a country level (e.g. Haddad, Hornuf 2019). Recent literature
has also opened up the question of why fintechs and banks tend to cooperate,
either focusing on the bank (Faes et al. 2022) or fintech perspective (e.g.
Bomer, Maxin 2018; Drasch, Schweizer, Urbach 2018; Gozman, Hedman,
Sylvest 2018). Finally, the paper is connected to the literature examining the
effects of regulations on fintech markets, which have predominantly focused
on specific fintech verticals (e.g. Dushnitsky et al. 2016; Rau 2021). In
contrast, open banking policies promise to have an impact across different
fintech industries.

The structure of the paper is as follows. The next section explores the
bank-fintech interaction landscape, trying to systemise different models of
fintech entry. Section 3 discusses the foundations of open banking, outlining
key concepts and regulatory objectives. Section 4 explores variations in
open banking approaches in different jurisdictions, such as mandatory vs
voluntary nature, the (un)existence of technical standards for data access,
the scope of data to be shared, the regulatory perimeter regarding market
participants, etc. Section 5 examines whether and to what extent open
banking frameworks will likely drive competition and collaboration in
banking, given the theoretical considerations on market-driven practices
(Section 2) and different regulatory design features (Section 4). The last
section concludes by elaborating on the potential developments of open
banking and sets a research agenda.

1 Additional insights come from personal work in the capacity of a tutor for the

Cambridge Fintech and Regulatory Innovation programme (CFTRI).
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2. BANK—-FINTECH INTERACTION LANDSCAPE

To understand the ‘disruptive’ potential of fintechs and the implications of
open banking policies for their expansion, it is helpful to better understand
the existing modes of fintech market entry. Fintechs encompass a wide
range of different innovations, which can roughly be divided into those
that concern the delivery of (core) banking services and those that employ
advancements in general-purpose technology (e.g. artificial intelligence (Al)),
cloud computing, distributed ledger technology (DLT) to enhance existing
banking products and processes (Bank for International Settlements 2018,
9). Examples of fintechs that fall within the latter category include fintechs
that provide software for customer digital authentication and customer
onboarding (e.g. Onfido), programmes that enable algorithmic credit-scoring
(e.g. Aire), or programmes that facilitate regulatory compliance (also known
as RegTech). These companies essentially provide inputs for the delivery
of financial services. The banks’ incentives to integrate their services
are straightforward, i.e. banks can streamline processes, save on human
resources expenditures, and provide cheaper and more reliable services.

Fintechs that deliver core banking services seldom do so independently
and in direct competition with banks. Banks typically engage in a broad
spectre of activities (Boot 2016, 436), thus performing a set of interrelated
functions: maturity transformation and liquidity provision by accepting short-
term deposits and extending medium and long-term loans, and payment and
transaction services. In contrast, fintech services usually intend to target
specific customer needs or even specific customer segments. Thus, fintech
competition that involves market entry along all or most banking activities
is rare. Nevertheless, two types of fintech business models compete directly
with banks. The first type is so-called neo (digital, challenger) banks, which
are essentially licensed entities that engage in banking activities exclusively
via digital means, without any physical location and traditional branch
networks. Depending on the jurisdiction, they hold a full blown banking
licence or, as of recently, new types of lighter licenses aimed at facilitating
market access.? Examples include Monzo Bank and Fidor in the UK, WeBank
in China, N26 in Germany, etc. The second type of fintechs, whose products
can be deemed substitutes for banking services, are companies whose
business model is built on the premise of banking disintermediation. They
offer technology platforms that stand as an alternative to ‘balance-sheet
intermediaries’ and ‘trusted third parties’, and instead, provide matching

2 For example, the Swiss regulator, FINMA, introduced a fintech licence to boost

innovative financial companies (FINMA 2022).
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services between lenders and borrowers, or two sides of a payment
transaction (Bank for International Settlements 2018, 20). Examples include
licensed crowdfunding platforms in the area of lending and capital raising,
and cryptocurrencies in the area of payments. The ability of these fintechs
to compete with banks is constrained by increased exposure to counterparty
risk, among other factors.?

Among the fintechs that deliver banking services independently, there
is an increasing number of companies that offer banking services to
unbanked or underbanked parts of the population. These fintechs developed
innovations ‘where incumbent service providers were not present and in
market segments where customer needs were not met’ (Carletti et al. 2020,
7). Examples include mobile money payments in developing countries, such
as M-Pesa in Kenya. In essence, these companies are not direct competitors
to banks as the markets they operate in are not in the banks’ sphere of
interest.

An increasingly large number of fintech entries is enabled or facilitated
by cooperation with a bank, which leads to the shared delivery of banking
services. This phenomenon is often described as ‘disaggregation of the
banking value chain’ or ‘unbundling of banking services’ It involves the
departure from the premise that ‘the offering to the customer is exclusively
created and distributed in-house by a bank’ (Gozman, Hedman, Sylvest 2018,
7). Cooperation can take various forms, such as direct equity investments,
joint ventures, alliances, incubation, etc. (Drasch, Schweizer, Urbach 2018,
10; Oshodin et al. 2017, 8-9).

The shared delivery of banking services by banks and fintechs is enabled
by the use of application programming interfaces (APIs). This interface allows
to synchronise and connect the database or services of a bank with different
third-party applications or programs (Chakray 2022, 8). APIs in banking
(or open banking in a broader sense) are ‘about letting third parties build
applications and services around the platforms of the financial institutions’
(Gozman, Hedman, Sylvest 2018, 6). In other words, by decomposing the
banking value chain, APIs enable service creation and distribution by third
party providers.

Bank-fintech collaborations are driven by the banks’ need for faster
access to innovation. Their cumbersome legacy systems and bureaucratic
and complex governance infrastructure make the internal innovation
process sluggish. Fintech innovations can help banks enrich their service

3 For a concise discussion on promises and expectations of cryptocurrencies, see

Carletti et al. 2020, 8-11.
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offer, or improve their distribution channels and customer experience.
Partnerships with fintechs can also open new revenue streams for banks.
The fintechs’ incentives for cooperating with banks are diverse and directly
relate to barriers to entry into the banking services market. The most
important barriers are the lack of an established customer base, limited data
on potential customers, lack of reputation and brand recognition, relatively
high cost of capital, regulatory infrastructure,* and the need to integrate
banking products into their services (Bomer, Maxin 2018, 11; Carletti et al.
2020, 7).

If one were to roughly decompose the banking value chain into service
creation and distribution (customer interface), fintechs can perform both
(Gozman, Hedman, Sylvest 2018, 6-8). Most often they serve as distributors
of banking products, such as the case with mobile wallets (Google Pay, AliPay),
marketplaces for banking services (e.g. platforms that match borrowers
with bank lenders), or different kinds of information aggregators. The case
of aggregators is interesting (especially in light of open banking, as will be
discussed below), as they offer customers a single interface through which
they can manage financial accounts held at various institutions (including
the option of initiating payments).

In many instances, banks enable the provision of services created by third
party providers, either through their distribution channels (e.g. offering
‘robo-advisor’ investments to their clients) or by lending their regulatory
license. In the latter case, also called ‘white-label bank’ (Bomer, Maxin 2018,
17), a fintech can offer deposit-taking, lending, or payment services under
its brand, while the bank providing the regulatory infrastructure remains in
the background, often not visible to the fintechs’ customers. The outsourcing
arrangement is established on a contractual basis.®

Independently of the fintech’s place in the value chain (service creation
vs distribution), it is important to understand who can claim ownership
over the customer base, which is tightly related to the question of which
brand is visible to customers. In instances in which a bank has a relegated
role (Bank for International Settlements 2018, 19-20), which is typically

4 Regulatory infrastructure, in this context, is understood as a regulatory license

complemented with necessary systems and procedures in place to ensure regulatory
compliance.

5 An example of this model is the German-based fintech Penta, which cooperated

with Solarisbank. For detailed regulatory implications of this model, see Enriques,
Ringe (2020).
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the case with the ‘white-label bank’ model, but increasingly more so with
information aggregators, bank-fintech cooperation can indirectly lead to
more competition in the market as well.

Despite a proliferation of bank-fintech cooperation, banks’ willingness to
voluntarily integrate a third-party provider, i.e. the ‘troublemaker’ (Drasch,
Schweizer, Urbach 2018), is often constrained for several reasons. Firstly,
banks continue to bear all the regulatory compliance risk without being
in full control over the fintech’'s operations. Simply put, bilateral contracts
may not be effective enough in inducing fintechs to meet all the regulatory
standards, while monitoring efforts by the bank may be limited and costly.
Moreover, due to legacy systems, banks usually find it complex and costly
to modernise their infrastructure and create APIs for third-party access.
Finally, in collaborative models in which fintechs are customer-facing, banks
may be afraid of ceding their customer base to their partners.

In summary, limited direct competition between fintechs and banks and
factors hindering bank-fintech partnerships suggest that there is a need
for more contestability in markets for banking services. Financial markets
regulators with a competition mandate have sought to address this issue by
adopting open banking policies. The following sections will explore the basic
concepts of open banking, discuss major regulatory models, and assess their
potential effects on competition and cooperation in the market.

3. THE FOUNDATIONS OF OPEN BANKING

Customer data has always been one of the key inputs in financial
intermediation services. The very existence of banks is often explained by
their ability to overcome or mitigate pronounced information asymmetries,
which lead to trade frictions in direct interactions between lenders and
borrowers (Damme 1994).° Namely, banks are considered superior in the
screening of borrowers ex ante, and monitoring the contract execution
ex post, thus reducing adverse selection and moral hazard. While banks
have different ways of gathering relevant information about borrowers’
creditworthiness, banks have traditionally relied on their lasting
relationships with their customers - a concept also known as relationship

6 In addition to trade frictions caused by asymmetric information, banks can

mitigate trade frictions arising because lenders prefer to hold liquid assets, while
borrowers prefer a longer maturity of their loan (a bank’s function of maturity
transformation). For an overview of microeconomic theories in banking, see
Damme (1994).
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banking or relationship lending (Elyasiani, Goldberg 2004). It is often held
that long-lasting relationships with customers, together with the continuity
of the organisation, determine a bank’s value (Boot 2016, 433). Empirical
studies also document that continuous relationships between banks and
their clients are associated with lower interest rates, less strict collateral
requirements, and a lower likelihood of credit rationing (Berlin, Mester
1999, 579). Moreover, banks’ insights into customer transaction accounts,
savings accounts, lending patterns, and repayment history over time give
them a competitive advantage in cross-selling other banking products and
services. The abundant data that customers produce as a by-product of
their financial activities serves as a basis for offering, for instance, wealth-
management services.

As in other segments of the economy, the importance of data in financial
services is increasing. Data is often colloquially referred to as the ‘new oil’
(The Economist 2017). This is due to the technological progress, which
reduces the costs of collecting, storing, and processing data (such as via
machine learning, Al, and prediction algorithms), thus, enabling to extract a
greater value from it (Acquisti, Taylor, Wagman 2016, 444; Allen, Gu, Jagtiani
2021, 2; Carriere-Swallow, Haksar 2022, 128). Being aware of this trend,
regulators in several countries have adopted, or are considering adopting,
open banking policies to facilitate the access and use of available banking
data, thus promoting innovation and competition in the market. According
to some studies, open banking policies are ‘on the way to adoption’ in more
than 80 countries (Babina, Buchak, Gornall 2022, 19).

The concept of open data implies that customers are permissioned to
share their data held at banks with third party providers. The access to
data is provided under controlled standards, while individual customer
data is usually retrieved in a standardised format, allowing for easy analysis
and comparison. Open banking, mandated by regulation, resides on three
interrelated premises. The first premise is that customers are the ultimate
owners of their data, and they have the right to decide who will have access
to it and for which purposes. Customers’ explicit consent to share their data
presupposes that the value of services they receive outweighs the disutility
that comes with reduced privacy.” The idea is embedded in the term ‘data
portability’, as part of a broader concept of ‘active data rights’ The latter

7 This assumption implies that the customer (data subject) has sufficient

information and control over the consequences of collecting their data, such as
when their data is collected and for what purposes, which is often not the case in
the digital economy (see Acquisti, Taylor, Wagman 2016).

72 Anali PFB 1/2023



Open Banking: Between Cooperation and Competition

implies that individuals not only enjoy protection from their data misuse
or theft, but can also take actions concerning information about themselves
(Asrow 2022, 33-34).

The second premise is that financial institutions have the incentive
to shield the customer data they gather from their competitors. From
an efficiency point of view, banks’ exclusive use of their customer data is
suboptimal. The non-rival nature of the data, i.e. that the same information
can be used by multiple economic agents, suggests that society would be
better off if the data is shared among different agents that can derive value
from its exploitation (Carriére-Swallow, Haksar 2022, 130-131).8

In connection to this, the third premise is that customer data can be a
competitive bottleneck in the banking industry (e.g. Dell’Ariccia 2001; He,
Huang, Zhou 2023). The essential idea is that established incumbents benefit
from relationship banking, i.e. proprietary information gathered through
continuous interactions with their customers allows them to better assess
their creditworthiness. Based on this, they can acquire some market power
over their customers to their competitors’ disadvantage.’

Therefore, allowing customers to share their transactional data with
third party providers of their choice should lower barriers to entry in the
banking sector and increase competitive pressure on incumbents, thus
leading to lower prices and greater innovation in the provision of banking
services. Another argument that further supports open banking policies is
that data is at the heart of fintech businesses (Wolberg-Stok 2022, 17). As
technology companies that focus on specific customer needs, they can use
individual granular data more efficiently than banks. In other words, they
can better exploit customer heterogeneity, bringing change along three
important dimensions (Babina, Buchak, Gornall 2022, 15). Firstly, fintechs
can offer better customised products (for instance, financial advice or wealth
management services). Secondly, using advanced tools of data analysis helps

8 It is worth noting, however, that there is a difference between situations in

which information on an individual customer is used for selling different banking
products (e.g. consumer loans and mortgages) and situations in which such
information is used for selling a unique banking product but different market
players compete in offering the best terms to the customer. In the latter case, even
though all competitors who have access to information can derive value from its
exploitation, only the competitor that offers the best terms will ultimately conclude
the transaction with the customer and actually benefit from it. Nevertheless, this
will improve allocative efficiency.

9 This has to be understood in the context of a wider ‘data economy where the

size of the data pool determines competitive strength’ (Arner, Buckley, Zetzsche
2022, 150).

73



A. Odorovic¢ (str. 65-91)

them to predict better customer willingness to pay for certain products or
services, thus facilitating price discrimination. While price discrimination
allows service providers to extract more consumer surplus (primarily
from willing to pay customers), it also enables them to provide services to
previously underserved customers with low willingness to pay. Moreover,
fintechs often combine banking data with non-traditional data sources,
providing more efficient tools for risk pricing and credit decisions (Babina,
Buchak, Gornall 2022; Berg et al. 2020; Langenbucher, Corcoran 2021).1°
Better estimation of individual customer risk is essential for mitigating
adverse selection, which is a result of a ‘pooling equilibrium’ - situation
in which ‘good’ and ‘bad’ types of borrowers receive loans under similar
conditions because they are non-differentiable.!!

It is important to note that the optimism about open data policies resides
on the idea that the amount of data produced within the banking sector will
remain unchanged. Nevertheless, the fact that open banking regulations will
turn customer data into a common good can alter the incentives of market
participants involved in its production: customers and banks. Customers
may reduce data production if they are unsure how their data is used
(Babina, Buchak, Gornall 2022, 19) or if they are afraid of incurring costs as
a result of it, for instance, if the data reveals that they are risky customers.
An important interrelated question to understand is whether and when they
will decide to ‘opt in’ to share their banking data with third party providers.
Banks usually do not incur significant costs when collecting customer data
that is a by-product of regular financial activities. However, all the costs
borne to establish and maintain relationship banking may now be futile due
to a lack of exclusivity over customer data, again potentially reducing the
total amount of data available (Carriére-Swallow, Haksar 2022, 140-141).

10 For instance, Upstart is a US-based lending platform that uses Al to predict
creditworthiness based on alternative data, such as educational background
and current employment, and provides consumer loans in cooperation with
banks (Langenbucher, Corcoran 2021, 142-143). Berg et al. (2020) analyses the
importance of simple and easily accessible digital footprint variables for predicting
default rates. It analyses data typically available to a e-commerce website (device
type, operating system (iOS vs Android), email address (with or without a personal
name), etc.) to show that simple digital footprints variables are equal or superior
in predicting default rates when compared to credit bureau scores. They also
show significant complementarity between traditional and non-traditional risk
assessment methods.

11 While efficient risk pricing helps low-risk customers to obtain loans under
more favourable terms, it can also lead to the exclusion of the riskiest customers,
who would otherwise go unnoticed in a large pool of borrowers that are difficult to
discriminate (Carriére-Swallow, Haksar 2022, 137).
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Regarding more technical aspects, for open banking policies to be
implemented, banks have to reconfigure their IT architecture to allow
third party providers to access customer data via APIs (as explained in the
previous section). Open banking presumes ‘open’ or ‘public’ APIs, implying
that they are accessible by anyone (who satisfies pre-defined criteria set
out by the API provider or the regulator) (Zachariadis, Ozcan 2017, 6-7).
This stands in contrast to private APIs, used for voluntary cooperation
arrangements between banks and fintechs, which are highly customised,
non-visible to the public, and subject to specific contractual obligations
between the two parties. It is debatable whether ‘openness’ also implies
that access to APIs is loyalty-free (Cardinal, Thomas 2022, 93; Zachariadis,
Ozcan 2017, 6).

However, a mere regulatory requirement for banks to create open APIs
is insufficient for creating a reliable and secure system that will foster a
large-scale exchange of customer data. The first set of necessary conditions
entails the implementation of data rights, broadly speaking. This includes
‘passive data rights’ (e.g. standards regarding data protection, cybersecurity,
appropriate use of data, etc., and ‘active data rights’ (e.g. the above-mentioned
data portability, standards regarding customer consent, the right to delete or
correct data, etc.) (Asrow 2022, 33-34).

Some aspects of data rights are embedded in the technical architectures
and solutions of APIs. APIs are a set of protocols that govern communication,
authentication, and data functionalities/payloads (Cardinal, Thomas 2022,
96-99). Communication standards define how two systems connect and
exchange data in a secure manner. Authentication standards are there to
ensure that approved third party providers gain access to customer data
without using or possessing customer credentials (ID and password) for
accessing their accounts, but instead relying on a substitute object. Data
functionalities/payloads determine the type (scope) of data that third party
providers are allowed access to. Access to data is sometimes limited to ‘read
only’, or can include a ‘write’ function as well, meaning that third party
providers can initiate transactions on behalf of customers. It is important
to emphasise that APIs architecture and technical (security) standards
are sometimes prescribed by the regulator, sometimes recommended by
industry associations or other self-regulatory bodies, or merely governed
by internationally-accepted best practices, leading to varying degrees of
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uniformity (World Bank 2022, 17-18).12 When designing their APIs, banks
have the option to develop them in-house or get a ‘ready-made’ solution
from API providers.'?

In addition to data rights that follow from technical standards of APIs, all
market participants involved in data handling and storage (banks, fintechs,
data intermediaries) are usually subject to an additional set of rules that
ensure the robustness of their systems. Such rules may be part of the
open banking framework, but they can also stem from operational risk
management requirements for licensing of financial intermediaries/third
party providers, or general data protection regulations (e.g. the General
Data Protection Regulation (GDPR)!* in the EU). A related issue is how to
delineate liability between banks and third party providers in instances of a
system failure, i.e. data breaches, misuse, unauthorised login, unauthorised
transactions, etc. While financial institutions have been per se liable for
‘protecting their customers from financial loss as a result of fraud’, open
banking practises require modernisation of regulatory rules and specific
guidance, since appropriate apportionment of liability is usually difficult
to achieve through contractual arrangements between market participants
(Boms, Taussig 2022, 59, 56-72).

In addition to creating a robust and secure data exchange system,
including associated consumer protection issues that may arise, the second
prerequisite of an effective open banking policy is achieving a certain level
of interoperability of API standards across the industry. Interoperability
implies the use of standardised data protocols and a customary interface
that allows external systems and applications to simply ‘plug in), without
the need to understand the particularities of the APIs’ provider’s system

12 It is interesting to note that, in terms of regulatory remit, implementation of an
open banking framework (defining (technical) rules and their effective monitoring)
is delegated to various authorities and entities in different jurisdictions. It can
be a banking authority (e.g. in the EU, India, Singapore, Hong Kong), competition
authority (e.g. in the UK, Australia), an entity created and/or financed by financial
industry members, or a combination thereof. This has to do with the fact that not
all banking supervisory authorities have a competition mandate, or the necessary
technical expertise and capacity within the institution to set the standards and
enforce them.

13 A growing number of banks rely on API platforms whose role is to create an
additional layer of interface between banks and third party providers, ensuring the
necessary level of compliance (World Bank 2022, 18-19).

14 Regulation (EU) 2016/679 of the European Parliament and of the Council of
27 April 2016 on the protection of natural persons with regard to the processing
of personal data and on the free movement of such data and repealing Directive
95/46/EC (General Data Protection Regulation).
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(Zachariadis, Ozcan 2017, 6). Interoperability also entails standardisation of
data recording formats, ensuring that data stored by one market participant
can readily be used by other market participants (incumbents and fintechs)
(Carriére-Swallow, Haksar 2022, 141), avoiding the unnecessary costs of
adapting to the customised protocols of individual banks. Thus, common API
standards are important for the ability of third party providers to achieve
economies of scale in regard to data collection, aggregation, and analysis.

While this section outlined some of the cornerstones of open banking
policies, abstracting from design features of specific countries, the
following section will offer a comparative overview of regulatory solutions
in ‘frontrunner’ jurisdictions in terms of open banking (the EU, the UK,
Australia, and India). Other than being among the earliest adopters,
the selected jurisdictions exhibit some interesting differences that bear
importance for the main research question - whether and to what extent
open banking is likely to foster competition and cooperation in banking. The
overview is meant to be a high-level synopsis of key characteristics, leaving
a more detailed comparative analysis to (future) legal scholarship. The
factual basis for the synopsis relies on the findings in the recent World Bank
report on open banking policies (World Bank 2022) and is complemented
by scholarly research.

4. OPEN BANKING REGULATORY MODELS

The trend of adopting open banking policies is relatively recent, yet
jurisdictions exhibit significant differences regarding institutional details.
The reasons for the significant disparities can be found in different
regulatory remits and institutional objectives of the competent authorities,
their administrative capacity and internal technical expertise, as well as
market-driven factors, such as incumbents’ readiness or level of resistance,
the banking market structure, and the level of fintech penetration. Existing
financial regulations (such as licenses for non-bank financial intermediaries)
and the current data protection frameworks undoubtedly influence the
regulatory architecture of open banking policies. Open banking regulatory
models can be roughly divided into mandatory and voluntary. Within the
mandatory regimes, one can also differentiate between regimes that also
prescribe technical standards for APIs, and those embracing more flexibility
in this regard. A complementary institutional trait is whether banks are
allowed to charge royalty fees. Voluntary regimes, in contrast to mandatory
ones, typically leave it up to the banks to decide on charging fees for
access to their customer data (World Bank 2022, 19). Another important
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differentiating design feature is the scope of data that is subject to data
portability, as well as functions that third party providers are allowed to
perform concerning this data (‘read’ and/or ‘write’ access). Finally, banking
regimes differ regarding the rules on market participants, including both the
supply (financial institutions) and the demand side (fintechs) of the data
exchange process.

4.1. The EU

The EU was the first jurisdiction to create a mandatory open banking
regime, with the implementation of the Second Payment Services Directive
(PSD2) in 2015.'> The Directive came into full effect on 14 September
2019. The requirement to allow third party providers to access consumer
financial data was coupled with strong customer authentication measures
(also known as multi-factor authentication). In addition, the implementation
of open banking was facilitated by the adoption of a comprehensive data
protection regime embedded in the GDPR, effective as of 2018.1°

While the PSD2 did not introduce a technical framework for ‘common and
secure open standards of communication’ between banks and third parties,
this task was delegated to the European Banking Authority (EBA), which
issued complementary second-level texts.!” Yet, the EBA merely requires
banks (account servicing payment service providers) to offer a ‘dedicated
interface’, without specifying the technical standards of communication, to
ensure technology and business model neutrality.!® Instead, ‘to ensure the
interoperability of different technological communication solutions, the
interface should use standards of communication which are developed by
international or European standardisation organisations’!® In the meanwhile,
the industry autonomously adhered to standards created by several market-

15 Directive (EU) 2015/ 2366 of the European Parliament and of the Council of 25
November 2015, on Payment Services in the Internal Market, Amending Directives
2002/65/EC, 2009/110/EC and 2013/36/EU and Regulation (EU) No. 1093/2010,
and Repealing Directive 2007/64/EC, 2015 0.J. (L 337) 35.

16 0n the implications of GDPR on Open Banking, see Arner, Buckley, Zetzsche
(2022, 157-162).

17 Commission Delegated Regulation (EU) 2018/389 of 27 November 2017
supplementing Directive (EU) 2015/2366 of the European Parliament and of
the Council with regard to regulatory technical standards for strong customer
authentication and common and secure open standards of communication.

18 Commission Delegated Regulation (EU) 2018/389, Recital 20.
19 Commission Delegated Regulation (EU) 2018/389, Recital 21.
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led initiatives.?’ With regard to the scope of data, the European regulator
was rather conservative, allowing access only to payment accounts. ‘Data
from a loan, mortgage, saving, investment, pension, and insurance accounts’
falls outside the scope (Littlejohn, Boskovich, Prior 2022, 182). The PSD2
was created with the view of facilitating entry into the payment-related
services market. For this reason, ‘read’ and ‘write’ access to data is allowed,
so that fintechs holding an appropriate license can also initiate a transaction
from an account held at another institution. Regarding market participants
subject to open banking regulations, the European regulator does not
differentiate between banks of different sizes, creating a level playing field
across the industry.

One distinctive feature of the open banking regime in the EU is that it
introduced a set of new licenses for market players, who can build their
business model around open access to customer data. Namely, the PSD2
created licenses for ‘payment initiation services providers’ (PISPs), and
‘account information services providers’ (AISPs). PISPs are businesses
that initiate the transfer of funds between the customer’s account and the
merchant’s account, without the need to go through the online platform of
the bank where the customer account is held. PISPs offer customers low-cost
payment solutions for their online transactions, without the need for a card
intermediary (Vezzoso 2018, 32). AISPs are businesses that offer customers
a comprehensive overview of their financial situation by collecting and
aggregating information from payment accounts held at different banks
and displaying it in an informative and accessible manner. Based on this,
customers can change their spending/saving patterns or provide consent
for this data to be shared with fintechs that provide additional services,
such as banking products price comparisons, personalised advice regarding
banking products, etc. (Vezzoso 2018, 32).2! Neither AISPs nor PISPs are
authorised to hold customer accounts directly. The approach of the European
regulator - to allow only licensed third parties to access customer data -
also bears significance on potential liability. Namely, the PSD2 prescribes
that authorised third parties must comply with specific risk management
requirements and hold indemnity insurance (or an equivalent guarantee)
against specified liabilities (World Bank 2022, 17).

20 These include standards created by German-based STET Group, and Polish-
based API (World Bank 2022, 17).

21 The PSD2 also introduced a license for payment instrument issuer service
providers (PIISPs), which is less important for the discussion on open banking.
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4.2. The UK

Open banking was introduced in the UK following the adoption of the
PSD2 in 2018, as the country was still a member of the EU at the time. The
mandatory regime was set up by the Competition and Markets Authority.
Open banking in the UK embraced most of the EU solutions, such as that
it mandates customer-permissioned data sharing only with licensed third
party providers (regulated by the Financial Conduct Authority, or an
equivalent authority in the EU Member State).

However, the framework exhibits some notable differences from its
predecessor. The UK regulator recognised early on the necessity of adopting
industry-wide technical standards and delegated their creation to an
independent body - the Open Banking Implementation Entity (OBIE), which
would work closely with industry members. The nine largest banks in the UK
(also known as the CMA9) were mandated to finance its activities. To ensure
interoperability across the industry, the OBIE went even further to create
Operational Guidelines and Customer Experience Guidelines (Littlejohn,
Boskovich, Prior 2022, 184). Regarding the scope of customer data, as is the
case in the EU, third party access in the UK is limited to ‘demand deposit
accounts’ (personal current accounts and business current accounts).
However, it goes beyond this to allow for retrieval of information on bank
products and services (Littlejohn, Boskovich, Prior 2022, 187). Finally,
an important difference from the PSD2 solution is that the open banking
framework in the UK is mandatory only for the CMA9, recognising that the
insufficient level of competition and innovation in the market needs to be
balanced against compliance costs for smaller market players.

4.3. Australia

Similar to the UK, the open banking regime in Australia was set up by
the Australian Competition and Consumer Commission in 2018, with phased
implementation starting in July 2019. In Australia, like in the UK, technical
standards were mandated by regulations and followed by additional customer
experience guidelines. Concerning the scope of data, the Australian regulator
embraced an all-encompassing solution where access to data involves credit
and debit cards, mortgages, and banking products and services, in addition
to deposit and current accounts. However, unlike in the EU and the UK, the
regulatory framework does not allow payment initiation. The novelty of
the Australian approach is reflected in its area of application. Namely, open
banking is merely one segment of a wider open data initiative, where access
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to customer data is also mandated in other sectors of the economy, such
as energy and telecommunications. Nevertheless, in the banking sector, a
phased approach was foreseen so that the open banking framework was
mandatory only for major banks during the first period, whereas other
banks could adapt with a one-year delay.

4.4. India

The approach of the Indian regulator (the Reserve Bank of India) differs
from the approaches presented above, most notably regarding the voluntary
nature of rules. However, to better grasp the uniqueness of the open banking
policy in India, it is helpful to distinguish between the ‘read’ and ‘write’
access to data, i.e. payment initiation.

The principles of open banking were first introduced in India with regard
to payment initiation services, through the adoption of several interrelated
policies, known under an overarching term ‘Indian Slack’ (Carriére-Swallow,
Haksar, Patnam 2022, 247-253). The first important policy enabling the
introduction of open banking is the Aadhaar identification system. It is
a system of digital IDs for all Indian citizens who sign up for it. It enables
financial institutions to easily verify customer identity via APIs, thus
facilitating digital onboarding and compliance with Know Your Customer
(KYC) rules necessary to open an account. The second important policy
was the creation of the Unified Payments Interface (UPI) in 2016 - an
interoperable payment system also based on standardised API protocols,
which enables retail payments and settlements between financial service
providers. The UPI is maintained as a public digital infrastructure, and
access to it is provided to all licensed intermediaries - banks and non-banks
fintechs that hold a ‘special payment bank licence’ (Carriére-Swallow, Haksar,
Patnam 2022, 250). This license was created with the view of enabling the
provision of financial services on a smaller scale, thus facilitating fintech
entry.

While payment initiation data access is fully operational on a voluntary
basis, data sharing among regulated financial service providers is still
underway. The proposed data-sharing solution is unique in several respects
(Carriere-Swallow, Haksar, Patnam 2022, 251-253). While the participation
of banks is voluntary, it is meant to be facilitated through a special type
of regulated aggregators. Moreover, data sharing will be established on
a reciprocal basis, so that fintech companies will equally be required to
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share financial data on their customers. Concerning the scope of data, as in
Australia, data sharing will gradually evolve from financial services data to
insurance and health data.

5. OPEN BANKING — FALLING SHORT OF EXPECTATIONS BUT
HOLDING NEW PROMISES?

The growing enthusiasm of regulators worldwide about open banking
policies and their effects on contestability and competition in banking
(despite notable differences in approaches) requires a better understanding
of the mechanisms potentially leading to the desired effects. The analysis
of different models of fintech market entry (Section 2) shows that direct
competition between banks and fintechs is not common due to factors that
are far more comprehensive than access to customer information. Clearly,
open banking policies will bear little or no consequence on fintechs that do
not offer substitutes for banking products or intend to expand into these
markets. This primarily includes companies that provide technology-based
inputs for banking services, and companies that focus on niche banking
services, customer segments, and geographies, i.e. markets in which banks
do not operate.

Secondly, a wide array of fintechs that could potentially act as competitors
to banks concerning specific products are dependent on cooperation with a
bank to enter the market. For instance, a lack of reputation and customer
base has often led to the integration of fintech products into banks’ offerings.
Fintechs whose business model entails operating under the regulatory
umbrella of a licensed bank could potentially benefit from access to customer
data under open banking, but in most jurisdictions they would need to get
a special license (e.g. AISP, PISP). Moreover, the incumbent bank in the
background (which enables the fintech to offer banking services, such as
deposit taking and lending) can always withdraw its license, while retaining
the deposit accounts opened by the fintech company.??

One fintech business model that would arguably benefit the most from
open banking policies is information aggregators and marketplaces for
financial services. These platforms could offer a unique interface through

22 Contracts between fintechs and banks, under the regulatory umbrella model,
often include clauses that stipulate that the fintech holds ownership over the
customer base. However, it is questionable whether such clauses are enforceable
and how customers’ deposit accounts would be taken over by a different partner
bank (or the fintech if it subsequently obtains its own banking license).
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which customers could integrate and manage all their accounts held at
various institutions, especially with the payment initiation function that some
jurisdictions have enabled through open banking. Bank for International
Settlements (2018) described a potential scenario in which aggregators
would lead banks to become ‘commoditised service providers and cede the
direct customer relationship’ to the aggregator (the platform) (Bank for
International Settlements 2018, 19). While aggregators will likely continue
to be just another distribution channel for banking products, one can
conjecture that they will intensify the competition among incumbent banks,
primarily by increasing the transparency of various banking offerings and
facilitating their comparison. For platforms acting as aggregators of financial
services to become established market players, thus fostering competition
among incumbents, they would have to build a customer base. For this
reason, it has been argued that technology platforms from non-financial
sectors also known as BigTechs (Amazon, Apple, Google, Facebook, Alibaba,
Tencent), acting as aggregators and marketplaces for financial services, will
leverage their existing reputation, the customer base, and complementary
data to become an indispensable distribution channel for banking products
(Carletti et al. 2020, 12). With strong network effects, under this scenario,
there would be a highly competitive market for banking products, with a few
technology platforms dominating the interface with customers.

Even though an open banking regime has limited potential to intensify
competition between fintechs and banks, there is nevertheless one more
channel through which it can intensify competition among incumbents
(including licensed neo (challenger) banks). Namely, with banks being
able to get access to each other’s customer information, the competitive
advantage of relationship banking will be reduced, allowing smaller banks
to compete along other price and non-price dimensions.

As mentioned above, proponents of open banking have mainly focused
on competition and innovation as the regulatory goals. An often-neglected
aspect of open banking policies is their potential effect on bank-fintech
collaboration. As explained in Section 2, banks may be reluctant to engage in
partnerships with fintechs due to the costs of creating APIs and regulatory
and reputational risks, among others. One may conjecture that open banking
will lead to a greater number of collaborations between banks and fintechs,
primarily because banks will need to upgrade their core infrastructure for
open APIs, making it more modular and flexible for further integration of
fintech products and services. In addition, banks will bear a smaller risk
when partnering with third party providers when there are clear regulatory
standards regarding data transfer and technical integration of their products
and services. In the same vein, the risk of collaborations will be lower with
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a clear regulatory stance on how liability is split in case of a data breach
or misuse of consumer rights. Open banking regulations are more likely to
drive collaborations when third party providers are required to hold their
license (e.g. AISP, PISP) and are thus subject to direct supervision of the
regulatory authority. Nevertheless, the danger of reputational spillovers may
undermine collaboration incentives (Klus et al. 2019, 16).

Interestingly, open banking regulations may create a loop between
competition and cooperation in banking. Let us assume that open banking
regulations will intensify the competition among incumbents. In that
case, they may indirectly lead to greater cooperation with fintechs, whose
innovations can help banks keep their competitive edge, for instance, by
making better use of customer data and offering more personalised services.

The institutional variations described in Section 4 are usually difficult
to capture in large-scale cross-country empirical studies, but they are also
likely to make an important difference in the effects of open banking. It is
straightforward to argue that mandatory open banking policies will lead
to greater competition than voluntary ones. Nevertheless, an ill-fitting top-
down approach may be more difficult to implement and thus less effective
than voluntary rules created by and widely accepted among industry
members. It has been mentioned before that mandatory regimes are usually
royalty-free, while voluntary regimes give banks more freedom to decide
on fees. If banks decide to charge fees for their customer data, competitive
constraints are likely to be lessened. Still, voluntary partnerships are likely
to increase, as banks can potentially create new revenue streams.

One regulatory feature that is likely to have a decisive effect on the
effectiveness of open banking is common API standards. When considering
the foundations of open banking (Section 3), it has been discussed how
important interoperable API standards are for the ability of third party
providers to achieve economies of scale in regard to data collection,
aggregation, and analysis. Therefore, one can argue that the EU approach
of favouring technology neutrality over common standards will weaken the
potential effects of open banking.

The regulatory perimeter of open banking creates trade-offs. If all
market participants in the banking sector are subject to the same rules
(such as in the EU, as opposed to the UK solution), a level-playing field will
naturally intensify competition. Nevertheless, smaller banks may find the
implementation of open API architecture disproportionately burdensome,
forcing them to increase margins or cut expenses in other areas important
for their ability to innovate and compete (e.g. R&D, advertising, etc.). In other
words, competitive pressure from smaller incumbents may be reduced.
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In connection to this, the regulatory perimeter regarding third party
providers, i.e. beneficiaries of open banking, can have countervailing effects
on the prevalence of bank-fintech collaborations. Namely, as explained
above, banks’ willingness to expand their collaborations beyond regulatory
requirements will depend on their ability to minimise regulatory and
reputational risks stemming from partnering with fintechs. This means
that open banking frameworks that provide access to data only to licensed
third party providers will induce greater confidence among banks. However,
such rules can also reduce the diversity of fintech innovations, since many
innovative fintech business models or products do not neatly fit one of the
existing licenses.

6. CONCLUSIONS

The paper has outlined several theoretical proposals regarding the
expected effects of open banking on competition and cooperation in the
market, which can be subject to further empirical testing as more data
becomes available over time. The baseline finding is that open banking will
primarily increase competition between incumbents rather than between
incumbents and fintechs. The reason is that fintechs are seldom direct
competitors to banks for reasons that are far more paramount than data
access. Some fintechs act as technology suppliers to banks, some focus
on geographical and product markets in which banks do not operate or
target customer segments underserved by banks, while a large portion of
them depend on establishing a cooperation with a bank for market entry.
However, the activity of fintechs will likely enable mechanisms through
which competition between incumbents will materialise. Thanks to open
banking, fintechs, in particular those that act as data aggregators, will foster
the transparency of banking offerings. Moreover, data-sharing infrastructure
created as a result of open banking implementation can facilitate more
encompassing collaborations between banks and fintechs, thus increasing
the banks’ innovation potential.

The paper has also discussed the economic trade-offs of the different
regulatory approaches embraced by the jurisdictions that were among
the early adopters of open banking policies (the EU, the UK, Australia, and
India). The most notable differences concern the following dimensions: the
mandatory vs voluntary nature of rules, the ability to charge fees for data
access, the (un)existence of common API standards, the scope of data being
shared, the functions that third party providers are allowed to perform
concerning these data, and the rules on market participants on the supply
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and demand sides of the data exchange. The paper has examined of how
such regulatory choices can affect competition and cooperation in banking,
which can be of interest to regulators and policymakers in the process of
drafting an open banking framework.

All the theoretical prepositions in this paper rely on the assumption that
open banking will lead to successful data-sharing practices, which further
depend on two interrelated questions that call for further research. The
first question is whether the amount of customer data will change with the
introduction of open banking policies. As briefly discussed in Section 3, open
banking can potentially alter the incentives of both customers and banks to
produce data. The second question is whether and to what extent customers
will give their consent for data to be accessed by third party providers. Their
willingness to share will inevitably be affected not only by their perception
of the quality of data protection, but also by a number of cultural and
institutional factors, which need to be better understood.

Future research agenda will also need to follow developments in open
banking policies, which may take several directions. From a contestability
point of view, the most effective direction would be to open up core banking
infrastructure via APIs for third party providers to integrate (plug in) their
products and services. This would essentially mean mandating banks to
establish cooperation with fintechs to alleviate barriers to entry. An obvious
obstacle to this is the regulatory treatment of such services. Putting fintechs
under banks’ regulatory umbrella, as has been the practice in some of
the market-driven collaborations, is unacceptable for the obvious reason
that banks cannot be held accountable for non-compliance of third party
providers which they were unable to choose themselves. Even for services
that would not necessarily fall within the regulatory remit, the question
is on which economic grounds one could justify such a policy, such as the
premise that customers own their data, which provides grounds for existing
open banking regulations. Some similarities can be drawn to the essential
facilities doctrine, as developed in competition policy and applied both in
the case of physical infrastructure and some intangible assets (e.g. Graef
2019). Still, the latter is applicable under a very restrictive set of conditions,
which would not hold in banking.

The second, more realistic direction of development of open banking is
to continually expand the scope of (banking) data that third party providers
can have access to with customer consent, as well as to increase the scope of
services that can be provided based on this data. As discussed in Section 3,
the approaches of individual jurisdictions already exhibit differences along
these dimensions. Increasing the scope of (open) data and associated services
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will likely depend on the growing trust that banks and their customers put
in data security and data sharing standards, as well as consumer protection
standards adhered to by third party providers.

Another direction of development already taking place in several
jurisdictions is to expand open banking regulations to other financial
industries beyond banking, e.g. insurance companies (also known as ‘open
finance’). The theoretical considerations developed in this paper likely
bear implications for open finance frameworks as well, as fintechs in other
financial markets face similar barriers.

The most controversial direction of change is to impose open data?
standards on BigTechs who will likely benefit the most from existing open
banking policies, while exclusively owning their pools of alternative data
(e.g. purchasing patterns, search interests, behaviour on the internet). Their
economic power coupled with network effects can help them expand quickly
into markets for financial services. It is not a surprise that open data policies
are most welcome among incumbents who are currently primarily cost-
bearers of existing open banking regulations. There is no doubt that such
developments would considerably contribute to creating an even playing
field between BigTech and traditional intermediaries, and potentially
significantly improve the allocation of resources with advanced screening
available to all market players. In addition to privacy and ethical concerns
that such a policy would raise, the public choice theory may come into play
when trying to understand why such a regulatory change will be difficult to
achieve in the near future.
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PRAVO DETETA NA IDENTITET U KONTEKSTU PRAVILA O
ANONIMNOSTI DONORA REPRODUKTIVNIH CELIJA

Znacaj prava deteta na identitet, koje je izricito priznato clanom 8 Konvencije
Ujedinjenih nacija o pravima deteta, rezultirao je napustanjem tradicionalnog
principa anonimnosti donora reproduktivnog materijala u velikom broju
evropskih drZava. Medutim, odredena nacionalna zakonodavstva jos uvek se
priklanjaju tom konceptu zabrane otkrivanja identiteta donora, dok pojedina
predvidaju mesoviti model s ciljem uravnoteZenja suprotstavljenih interesa.
Debata je polarizovana izmedu prava na privatnost donora i roditelja i prava
deteta da zna svoje biolosko poreklo. U radu je razmotren uticaj pravila o
anonimnosti na mogucnost ostvarivanja prava deteta na identitet. Analiza
razlicitih reSenja drZava evropskog pravnog prostora i stavova organa
nadleznih za kontrolu primene najznacajnijih medunarodnih ugovora dovela
je do izdvajanja odgovarajuéih smernica za odmeravanje interesa u konfliktu.
lako je idealno resenje tog pitanja tesko zamislivo, zadovoljavajuéi bi mogao
biti reZzim koji pruZa garancije interesima svih lica, s fokusom na zastitu prava
deteta kao najugroZenije strane.

Kljuéne rec¢i:  Pravo deteta na identitet. - Anonimnost donora. - Biome-
dicinski potpomognuta oplodnja. - Pravo na privatnost. -
Pravo deteta da zna biolosko poreklo.

Asistentkinja, Pravni fakultet Univerziteta u Kragujevcu, Srbija, tmladenovic@
jura.kg.ac.rs.
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1. UVODNE NAPOMENE

Znacaj bioloSkog porekla deteta slikovito je opisao americ¢ki novinar
i pisac Vilijam Hoding Karter (William Hodding Carter) rec¢ima: ,Postoje
samo dva trajna zavesStanja koja moZemo dati svojoj deci. Jedno su koreni,
a drugo krila“ (Hodding Carter 1953, 337). Ne treba da iznenaduje to
$to se koreni navode na prvom mestu, kao polazna osnova Zivota svakog
pojedinca, ali i utoCiste kome se uvek vraca. Ipak, u pojedinim situacijama,
bilo da su one splet Zivotnih okolnosti ili posledica drzavne regulative, dete
moze biti uskrac¢eno tog nasleda. Slicno drevnoj ustanovi usvojenja dece,
pravni odraz tehnoloskog napretka u oblasti asistirane reprodukcije moze
u odredenim slucajevima rezultirati ogranicenjem ili potpunim negiranjem
prava deteta da zna svoje biolosko poreklo. Takve situacije mogu da budu
posledica zaCe¢a uz biomedicinsku pomo¢ doniranjem reproduktivnih
¢elija ili embriona u heterolognoj artificijelnoj inseminaciji. Ako ih prati
apsolutna anonimnost donora, detetu se uskra¢uje moguénost da spozna
istinu o svojim bioloSkom korenima.

Medicinski potpomognuta reprodukcija podrazumeva niz tehnologija
kojima se osobama koje ne mogu prirodnim putem da dobiju potomstvo pruza
mogucnost da se ostvare u ulozi roditelja. Kao metod zaceca, potpomognuta
reprodukcija prevazilazi u izvesnom smislu ideje konvencionalne porodice.!
Ono $to je danas poznato kao zacee uz pomo¢ darovanih polnih celija,
narolito semenih?, praktikovano je najmanje nekoliko stotina godina. Kao
prvi primer upotrebe ove medicinske procedure navodi se inseminacija Zene
pod anestezijom i bez njenog znanja jos 1884. godine. Informacije o tom ¢inu
izvedenom u tajnosti sacuvao je njen muz, dok njihov sin nije bio upoznat
sa okolnostimasvog zaceCa, sledstveno tome, ni sa identitetom donora
(Yuko 2016). Iako je taj drastican primer daleko od savremenih shvatanja

1 Iako doniranje semenih éelija efikasno zamenjuje reproduktivnu ulogu partnera

Zene koja je primalac, takav ¢in je u pocetnim fazama razvoja imao seksualnu
konotaciju, te je povezivan sa bludom i preljubom. To je jedan od razloga Sto
pojedine religije taj postupak smatraju apsolutno neprihvatljivim. Interesantan
je primer podrucje Azije gde postoji o$tra razlika u stavovima o doniranju
reproduktivnih éelija u islamskim drzavama i onima koje to nisu. Serijatsko pravo
izriCito zabranjuje doniranje semenih celija. Slican stav je iskazala i Rimokatolicka
crkva. Odluka italijanske Vlade da u martu 2004. godine zabrani sve oblike zaceca
koje ukljuCuju donora i surogat materinstvo nesumnjivo duguje zasluge uticaju
Katolicke crkve (Burr 2010, 802; Blyth 2006, 247).

2 Doniranje jajnih Celija nije tako uspe$an ni jednostavan proces. Osim toga,

troskovi zaceca i akutni nedostatak donora dodatno komplikuju njegovu upotrebu
(Clark 2012, 621 fn. 1).
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o ljudskim pravima i pravilima postupka asistirane reprodukcije, budu¢i da
se on obavlja uz izri¢itu saglasnost korisnika, princip anonimnosti donora
uspeo je da opstane duze od jednog veka (Blyth 2006, 246).

Istorijski posmatrano, osim identiteta donora, i sama cinjenica zaceca
deteta uz upotrebu reproduktivnog materijala davaoca tradicionalno je
bila obavijena velom tajne. Medutim, relativna lako¢a sa kojom je sada
moguce utvrditi identitet genetskih roditelja i politika otvorenog usvojenja
znacajno su uticale na razvoj ideje o pravu deteta da zna svoje poreklo,
kao uZem segmentu prava na identitet (Clark 2012, 621). Pomenute
situacije u kojima moZe biti naruseno to pravo deteta toliko su razlicite
da onemogucavaju holisticko resenje (Besson 2007, 138). Ipak, u oblasti
asistirane reprodukcije sukob interesa deteta sa pravima drugih lica,
interesima javne vlasti ili ¢ak ostalim pravima koja mu se priznaju otezava
procenu situacije. Konflikt je narocito izraZen u odnosu na konkurentno
pravo donora na anonimnost, ali i prava roditelja na postovanje privatnog
i porodi¢nog Zivota (Kovacek Stani¢ 2022, 207). Sve to je doprinelo da se
ideja o pravu deteta da zna istinu o svom bioloSkom poreklu pretvori u
svojevrsnu ,Pandorinu kutiju“ (Besson 2007, 138).

Ostra diskusija koja se u poslednjih nekoliko godina vodila o sukobu
prava i interesa u ovoj oblasti uspela je da okonca apsolutnu nadmo¢
pravila o anonimnosti. Na medunarodnom nivou, osim Evropske konvencije
o ljudskim pravima (EKL]P)? usvojene od Saveta Evrope koja na posredan
nacin garantuje zaStitu prava na identitet, to pravo se prvi put u ¢lanu 8.
Konvencije o pravima deteta (KPD)* izri¢ito priznaje i detetu kao titularu.
Kao rezultat tih tendencija, u skladu sa principom otvorenosti i istinitosti, u
pojedinim zakonodavstvima detetu se pruza mogucénost da, pod odredenim
uslovima, sazna identitet donora (Vlaskovi¢ 2014, 241).

3 European Convention for the Protection of Human Rights and Fundamental

Freedoms (Council of Europe), 4 November 1950, ETS 5. Onda$nja drzavna zajed-
nica ratifikovala je EKLJP 2003. godine (vid. Sluzbeni list SCG - Medunarodni ugo-
vori 9/2003, 5/2005 i 7/2005 - ispr. i SluZbeni glasnik RS - Medunarodni ugovori
12/2010i10/2015).

4 Convention on the Rights of the Child (UN General Assembly), 20 November
1989, United Nations, Treaty Series, vol. 1577, 3. Interesantan je podatak da je to
najbrze potpisan medunarodni ugovor o ljudskim pravima svih vremena (Frith
2007, 645), Sto je posledica desetogodisnjeg procesa usaglasavanja o tekstu
Konvencije. Tadasnja SFR] je ratifikovala Konvenciju ve¢ naredne godine. Zakon
o ratifikaciji Konvencije Ujedinjenih nacija o pravima deteta, Sluzbeni list SFR] -
Medunarodni ugovori 15/90 i SluZbeni list SR] - Medunarodni ugovori 4/96, 2/97.
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Nasuprot tome, izvestan broj drzava jo$ uvek se priklanja principu ano-
nimnosti u asistiranoj reprodukciji. Disproporcija nacionalnih reSenja je
iznenadujuca ako se uzme u obzir da su sve te drzave vezane istim oba-
vezama u medunarodnim instrumentima. Razlike proizlaze iz socioloskih,
kulturoloskih i istorijskih shvatanja zbog kojih se pridaje ve¢i znacaj
odredenim interesima nego drugima (Besson 2007, 152). Dok jedni pravo
deteta da zna svoje poreklo postavljaju na pijedestal, drugi sukob izmedu tog
prava i pravila o anonimnosti reSavaju u korist donora.

U radu ¢e biti iznete odredene smernice za odmeravanje interesa u
sukobu. Osim razli¢itih reSenja nacionalnih zakonodavstava i medunarodnih
dokumenata o ljudskim pravima, praksa Evropskog suda za ljudska prava
(ESLJP) pruza korisne principe i stavove koji mogu doprineti uspostavljanju
balansa. Izbor izmedu principa anonimnosti i tajnosti ili principa otvorenosti
i istinitosti ne treba posmatrati isklju¢ivo sa aspekta prava deteta ili interesa
donora ve¢ i uz uvazavanje poloZaja roditelja i porodice kreirane na taj
nacin. On je neminovni pokazatelj znacaja koji se pridaje porodi¢nom Zivotu
i socioloSkom roditeljstvu, s jedne strane, odnosno bioloSkom poreklu, s
druge strane.

2. UTICA) PRAVILA ASISTIRANE REPRODUKCIJE NA OPSEG
PRAVA DETETA NA IDENTITET

Identitet je izuzetno sloZeni pojam, pa je razumljivo to Sto gotovo nikada
nije zakonski definisan. Majkl Friman (Michael Freeman) istice da je pravo
na identet ,pravo koje sprecava obmanjivanje pojedinca u pogledu istine o
svom poreklu“ (Freeman 1996, 291). Teorijsku osnovu formiranja identiteta
postavio je psiholog Erik Erikson (Erik Erikson), podelivsi ga na tri suStinska
dela - bioloski, koji se tice saznanja genetskog porekla, psiholoski, kao
sinonim za oblikovanje sopstvene li¢nosti, i kulturoloski, koji podrazumeva
usvajanje sistema vrednosti $ire zajednice.®

5 Istitué¢i znalaj identiteta, psiholozi su &esto upotrebljavali metaforu ,ogledala®

Bez njega pojedinac ne moZe videti, a ni prepoznati sebe. Covekov doZivljaj sopstvene
licnosti zavisi od toga $ta okolina, porodica ili Sira drustvena zajednica odrazavaju -
Sta znaju, govore ili osec¢aju o njemu. Lica liSena saznanja o svojim precima, bilo zato
$to su usvojena ili zaceta uz pomo¢ doniranog reproduktivnog materijala, izgubila
su tu vaznu komponentu samospoznaje. Drukcije receno, nepostojanje ,ogledala”
ometa formiranje identiteta (Benward 2012, 166-167).
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Genetski deo je statiCan element identiteta (Tobin 2019, 293).
Nedvosmisleno priznavanje tog prava i detetu kao titularu jo$ je jedan
znacajan pokazatelj njegove slojevitosti. Drugim recima, KPD, osim izricitog
regulisanja prava deteta na identitet u ¢lanu 8, pojedine njegove segmente
garantuje i u nekoliko drugih ¢lanova. Upravo je pravo deteta da sazna
biolosko poreklo znacajan stepenik na putu ka formiranju licnog identiteta.
UgroZavanje, ¢ak i potpuno negiranje tog prava, moZe biti posledica uticaja
razli¢itih spoljnih faktora (Mladenovi¢ 2021, 450). Znacdajnu ulogu u
odredivanju opsega njegovog ostvarivanja imaju propisi kojima se regulise
postupak medicinski potpomognute oplodnje uz doniranje reproduktivnog
materijala. Pravila o (ne)anonimnosti donora mogu uticati na razvoj deteta
zacetog tim postupkom. Ostvarivanje prava deteta u takvim situacijama
zavisi od pristupa zakonodavne vlasti, ali i sopstvenih roditelja.

Potpuno ostvarivanje prava deteta na saznanje porekla, u kontekstu
asistirane reprodukcije uz doniranje materijala, podrazumeva istovremenu
realizaciju dva sasvim razlicita prava, koja se mogu posmatrati kao njegovi
neophodni sastojci. Prvo je pravo deteta da zna okolnosti sopstvenog zaceca,
odnosno genetsko poreklo. Drugo je moguénost da sazna identitet donora ili
pojedine informacije o njegovoj licnosti. Njihova uslovljenost je ocigledna.
Bez svesti o prirodi za¢e¢a ne moZe se ni pristupiti traZenju informacija o
donoru (Frith 2001, 476). Malo je verovatno da bi dete, ako mu roditelji
ne saopste istinu, uopSte postavilo pitanje genetske povezanosti sa njima.
Zacece uz doniranje reproduktivnog materijala je i dalje dovoljno retka
pojava da deca koja posumnjaju u biolosku vezu sa jednim ili oba roditelja
ne moraju nuzno uzeti u obzir mogu¢nost tog nacina dolaska na svet.

Uprkos tome, gotovo nijedna zemlja od onih koje su ukinule pravila o
anonimnosti donora ne obezbeduje mehanizam koji bi osigurao da dete
zaleto tim putem bude o tome informisano®. Odluka da se dete obavesti
o prirodi njegovog zaCeta potpuno se prepusta roditeljima (Frith 2001,
477). Generalno, drzava daje prednost autonomiji roditelja na osnovu
pretpostavke da se oni nalaze u najpogodnijem poloZaju da procene najbolji
interes deteta. Iako bi zakonodavne promene mogle uticati na izmenu trenda
prikrivanja istine od strane roditelja’, njihova odluka je izuzetno sloZena

6 lzuzetak je redenje irskog Zakona o deci i porodi¢nim odnosima, kojim se, uz

zabranu anonimnog doniranja, namece obaveza drzavi da obavesti osobu koja je
zacCeta tim postupkom u slucaju da ona sa navr$enih 18 godina zZivota zahteva izvod
iz mati¢ne knjige rodenih (Mulligan 2022, 124).

7 Roditelji mogu imati razli¢ite razloge zbog kojih oklevaju da detetu saopste tu

istinu. Njihov fokus se pomera od strahovanja za znacaj sopstvene uloge roditelja
do brige za oCuvanje najboljeg interesa deteta. Mnogi od njih Zele da zastite svoj
polozaj, iz bojazni da bi dete moglo donora da dozivi kao ,pravog” roditelja. Postoje
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porodi¢na stvar te veoma kompleksna za regulisanje zakonom. Stavise, na
podrudju drzava c¢lanica Saveta Evrope takva intervencija bi se nesumnjivo
mogla protumaciti kao krSenje ¢lana 8 EKL]P, kojim se garantuje pravo na
postovanje privatnog i porodicnog zivota (Clark 2012, 623).

Rezultat te pravne situacije jasno je vidljiv u razli¢itoj pravnoj prirodi
dva pomenuta prava. Pravo na saznanje podataka o li¢nosti donora, u
slucajevima predvidanja njegove neanonimnosti, bilo bi garantovano
samim zakonskim odredbama, dok bi pravo da sazna istinu o prirodi
svog zaCeCa predstavljalo moralno pravo deteta. lako pojedini autori
naglasavaju da obaveza leZi i na strani drzave i na strani roditelja, kao Sto
je vec istaknuto, ¢ak i zakonodavstva koja zabranjuju anonimnost donora
istovremeno ne garantuju detetu saznanje o nacinu njegovog zaceca
(Samardzi¢ 2012, 171). Medutim, postojanje jednog takvog prava jasno
podrazumeva konsekventno nametanje moralne duznosti drugima (Frith
2001, 477). U pravnim sistemima koji su napustili pravila o anonimnosti
ta obaveza pada na teret roditelja.® Moralna je upravo zbog nepostojanja
pravnih sredstava kojima bi se kontrolisalo njeno postovanje u praksi.
Zakonsko pravo deteta je uslovljeno ispunjenjem moralne duznosti
roditelja.

i stavovi da bi takva istina nesporno upucivala na neplodnost, najéeS¢e muskog
partnera, Sto se jo$ uvek smatra visoko stigmatizovanim. IstraZivanja su pokazala
da potrebu za doniranjem reproduktivnih ¢elija pojedini muskarci dozivljavaju kao
liéni neuspeh. Upravo to je i razlog Sto su majke sklonije od oCeva da saopste takve
informacije. Zbog Cinjenice da su nosile i rodile dete, odnosno da su gestacione
majke, oseaju vecu povezanost sa njime. Medutim, vazno je razumeti da zacece
koje ukljucuje donora reproduktivnih ¢elija pruza moguénost porodici kreiranoj na
takav nacin da se uklopi u prividnu kulturolosku normu i ispuni o¢ekivanja genetske
povezanosti, $to je vazan faktor uticaja na odluku mnogih parova da se opredele za
taj postupak. Izmedu ostalog, pojedini od njih ¢in doniranja dozivljavaju kao nista
viSe od jednog altruisticnog gesta ili usluge poput doniranja krvi ili nekog organa.
Stoga, neotkrivanje tih podataka zapravo obezbeduje parovima veéu povezanost sa
detetom. Ipak, pojavom sve vecéeg broja jednoroditeljskih porodica i odgajanja dece
od istopolnih partnera, takve podatke je tesko sakriti (Clark 2012, 641; Burr 2010,
804; Vlaskovi¢ 2014, 240).

8  Dobar primer moZemo pronaéi u zakonodavstvu Svedske, koja je pionir u

napus$tanju pravila o anonimnosti donora. Prema Svedskom pravu, roditeljima
se savetuje da bi ,trebalo” da saopSte detetu istinu o za¢etu uz pomo¢ doniranog
reproduktivnog materijala (Frith 2001, 478). Sli¢no reSenje se moZe pronadi i medu
normama domaceg zakonodavstva koje se ticu usvojenja deteta. U jednoj od faza u
postupku njegovog zasnivanja predvidena je i narocita duznost sluzbenog lica or-
gana starateljstva da preporuci usvojiteljima da detetu saopSte istinu o bioloSkom
porekluy, i to Sto je moguce pre (Ponjavi¢, Vlaskovi¢ 2022, 234).
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Premda pravila o neanonimnosti donora polazu znacajne garancije pravu
deteta na saznanje porekla, prepustanje odluke koja uslovljava moguénost
njegovog ostvarivanja roditeljima nesumnjivo otkriva ¢injenicu da prevagu
odnosi njihovo pravo na privatnost (Frith 2001, 479). Za mnoge roditelje in
noSenja deteta u utrobi, dojenje, odgajanje i podizanje deteta ima drasti¢no
vecu vaznost od Cisto genetske veze. Ako bi im se obaveza obaveStenja
nametala zakonom,” ona bi mogla predstavljati invaziju na njihovu
privatnost. Umesto toga, iskrenost i postepeno prihvatanje takvog metoda
koncepcije tokom vremena ¢ini se kao najadekvatniji nacini stvaranja osecaja
obaveznosti otkrivanja istine u svesti roditelja (Clark 2012, 640).

Kada se ta prepreka uspeSno prevazide saopStavanjem detetu informacije
o okolnostima njegovog zaceca, preostaje znatno komplikovanija moralna
situacija. SloZenost pitanja da li detetu omoguditi pristup podacima koje
se ticu donora ili garantovati njegovu anonimnost posledica je ociglednog
sukoba interesa. Mogu se izdvojiti tri osnovna interesa deteta da sazna svoje
biolosko poreklo, a to su medicinski, psiholoski i interes krvne povezanosti
(Samardzi¢ 2018, 247).

Povod za najveca razmimoilaZenja u stavovima teorije, ali i reSenjima
nacionalnih zakonodavstava, jeste potreba deteta da sazna identifikacione
podatke o licnosti donora. Ono Sto ve¢ina uzima ,zdravo za gotovo“
postaje visestruko znacajnije ukoliko bude uskrac¢eno. Anonimnost donora
automatski kida sve veze izmedu deteta i njegovih krvnih srodnika. Posledica
toga je mogucnost pojave osecaja ,genetske zbunjenosti“ (genealogical
bewilderment)'® onih koji otkriju da nisu biolo$ki povezani sa jednim ili

9 U Velikoj Britaniji parlamentarna izmena Zakona o humanoj fertilizaciji i

embriologiji pruzila je povod za iznoSenje predloga da se osobama zacetim tim
metodama osiguraju konkretnija prava. Na taj nacin bi drzava sebe potpuno udaljila
od uloge ,saucesnika“ u uskracivanju njihovog prava na saznanje istine o bioloskom
poreklu. U tom smislu, izloZen je niz sugestija da se ve¢ prilikom registracije deteta
u mati¢nu knjigu rodenih upiSe podatak da je re¢ o detetu zacetom uz donirani
reproduktivni materijal. lako taj amandman nije usvojen, predstavljao bi znacajno
sredstvo podsticanja roditelja da saopste te podatke, buduéi da bi ih dete ionako
saznalo uvidom u mati¢nu knjigu rodenih (Blyth, Frith 2009, 185). Medutim, namece
se pitanje koliko bi takvo zakonsko pravilo vodilo racuna o ravnopravnosti dece, s
obzirom na to da bi za pojedince moglo delovati kao svojevrsno ,obelezavanje®, te
diskriminacija u odnosu na decu zacetu prirodnim putem, ali i onu koja su nastala
homolognom biomedicinski potpomognutom oplodnjom.

10 Termin se odnosi na potencijalne probleme sa identitetom koje bi moglo
da iskusi dete u hraniteljskoj, usvojiteljskoj porodici ili zaceto putem postupka
potpomognute reprodukcije poput surogacije ili doniranja gameta. Taj izraz
je skovao psiholog Sants (H. J. Sants) jo§ 1964. godine, isticu¢i da je ,genetska
zbunjenost” dodatni stres koji pogada usvojenu decu, za razliku od one koja
odrastaju u bioloskoj porodici (Clark 2012, 647-655). Takode, u literaturi se istice
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oba roditelja. Medutim, postoje i oni koji osporavaju Stetan uticaj ,genetske
zbunjenosti“ na pojedinca. I zaista, nije svaka osoba zaceta doniranim
materijalom radoznala, a joS manje zainteresovana za trazZenje tih podataka,
budu¢i da svako pridaje razlicit znacaj genetskoj vezi. Medutim, problem sa
pravilima o anonimnosti jeste to Sto ona na povrsan nacin poricu da bioloSko
poreklo ikada moze biti od velike vaznosti ili da nepostojanje podataka o
njemu mozZe Stetno delovati (Shanner 2012, 239). Drugim recima, nije svako
dete zaceto na taj nacin oSte¢eno povredom njegovog prava na saznanje
bioloSkog porekla, ali je svakako izloZeno riziku od takvih posledica.
Posebno je znacajna uloge drzavne vlasti u zadrzavanju tih podataka u
tajnosti. Informacije o bioloSkom poreklu, u takvim okolnostima, tretiraju
se kao nesto Sto drzava ,daje, odnosno poseban resurs na koji dete zaceto
doniranjem gameta smatra da ima pravo, a $to dru$tvo ne mora da mu
obezbedi. Medutim, njegovo pravo nije sadrzano u pruZanju informacija ve¢
u uklanjanju barijera za pristup tim informacijama, i to onih koje je drzava
postavila oko postupka koji je prethodno sama omogucila (Ravitsky 2014,
36). Potpuno je razumljivo da dete u takvoj situaciji trazi informacije kojima
drzava raspolaZe. Nemoguénost deteta da sazna svoje biolosko poreklo usled
zivotnih okolnosti ne moze se izjednaciti sa slucajevima kada to pravo detetu
uskracduje drzava.'!

Pravila o anonimnosti donora ¢ine vise od samog prekida srodnickih
veza. Ona su plodno tle za zloupotrebu mo¢i u kojoj odrasli postavljaju svoje
interese ispred prava deteta, ali i svojih obaveza kao roditelja, i socioloskih i
bioloskih (Shanner 2012, 240). Njihovo propisivanje s ciljem zastite donora
moZe se osporiti. Legitiman zahtev deteta za otkrivanje identiteta donora,
koji bi bio jasno pravno ogranifen, ne bi predstavljao stvarno krSenje
njegovog prava na privatni zivot (Cordray 2012, 46). Sasvim je razumljivo
i isticanje potrebe za zaStitu interesa roditelja od meSanja treceg lica u

da deca koja osecaju gubitak identiteta zbog nepoznavanja jednog ili oba genetska
roditelja sebe opisuju kao ,genetsku sirocad” (genetic orphans) (Somerville 2010,
41; Gilman, Nordqvist 2018, 319).

' Takvo gledidte su kritikovali pojedini autori, koji smatraju da bi prihvata-
nje pravila o neanonimnosti donora moralo imati posledica i na decu koja nisu
zaCeta na ovaj nacin. Oni isticu da je zauzimanje istog stava o tom pitanju nuzan
uslov zadovoljenja principa ravnopravnosti dece, te da je neophodno ili prihvatiti
neograni¢eno pravo na saznanje porekla ili ga ograniciti usled uzimanja u obzir
prava i interesa drugih lica. Jer, ako dete pretrpi Stetu usled uskracivanja saznanja
o svom bioloskom poreklu do te mere da bi drzava trebalo da propiSe obavezni
registar donora protiv njegove ili volje roditelja deteta, postavlja se pitanje zaSto
onda ne primeniti isti propis na prirodnu reprodukciju. ResSenje koje predlazu jeste
uvodenje obaveznog DNK testiranja ve¢ pri samom rodenju dece zacete prirodnim
putem ili ustanovljenjem registra ¢ak i prolaznih, kratkotrajnih veza zbog posto-
janja moguénosti zaceca (Samardzi¢ 2018, 257; Cohen 2012, 443).
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porodi¢ne odnose. Ipak, ukoliko se toliki znacaj pridaje zastiti privatnosti
donora i roditelja, kao sporno se javlja pitanje srazmernih interesa deteta.
Ako se drugim licima daje veca kontrola nad njegovim licnim podacima,
onda je i privatnost deteta efektivno narusena (Shanner 2012, 234). Takode,
opravdano je shvatanje da pravo deteta na identitet, ali i na zastitu privatnog
zivota, ¢ak i kada bi se posmatrali udruzeno, definitivno gube bitku sa
osnovnim ljudskim pravom na Zivot.

Sustina se ogleda u tome da se ne moZe re¢i kako drzava nanosi Stetu
detetu ukoliko obezbeduje rodenje deteta i zivot vredan zZivljenja. Intencija
zakonodavaca je razumljiva imajuci u vidu da je opSteprihvacen stav da je
u najboljem interesu deteta da se rodi, a pravila o neanonimnosti donora
mogu ograniciti te mogucnosti. Medutim, ¢ak i prihvatanje takvog misljenja
ne garantuje zaStitu interesa deteta nakon njegovog dolaska na svet. Propise
za koje se tvrdi da promoviSu najbolji interes deteta ne treba opravdavati na
osnovu ekstremnog argumenta da, u njihovom odsustvu, dete ne bi imalo
zivot vredan Zivljenja (Cahn 2009, 940). Ako podemo od pretpostavke da
ukidanje pravila o anonimnosti ne bi bilo u interesu izvesnog broja donora
i roditelja, istovremeno moZemo pretpostaviti da bi pojedini ipak uzivali u
saznanju da njihovo dete odrasta u sistemu koji mu obezbeduje neometano
formiranje identiteta.'?

3. RAZLICITI PRISTUPI DRZAVA USKLAPIVANJU PRAVA DETETA
NA IDENTITET | PRAVA DONORA NA PRIVATNOST

Anonimnost donora reproduktivnih celija viSe nije princip Kkoji uziva
jednoglasnu podrsku na evropskom pravnom podrucju. Tendencije prosirenja
znacaja prava deteta da zna svoje poreklo u oblasti medicinski potpomognute
oplodnje postoje veé¢ nekoliko decenija. Medutim, poslednjih godina su
izazvale drasti¢ne promene u re$enjima nacionalnih zakonodavstava.'®

12 Jedna od znatajnijih uloga roditelja jeste stvaranje uslova da njihovo dete

postigne ono Sto Zeli. Roditelji deteta zacetog darovanim polnim ¢elijama imaju
dobar razlog da misle kako ¢e njihovo dete Zeleti da zna identitet donora (Groll
2021).

13 Fakti¢ki, i$¢ezla je grupa drzava ¢iji zakoni su predvidali apsolutnu anonimnost
donora koja isklju¢uje pravo deteta da otkrije ne samo podatke vezane za njegov
identitet, ve¢ i one neidentifikacione. U tom smislu, moZe se reci da je apsolutna
anonimnost donora sustinski postala stvar pro$losti (Sansa za roditeljstvo 2019).
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Prva u nizu zemalja koja se odrekla principa anonimnosti bila je Svedska
jo§ 1984. godine, predvidaju¢i da dete ima pravo na pristup podacima o
donoru koji se Cuvaju u registru konkretne zdravstvene ustanove ukoliko je
dovoljno zrelo.!* Svedski primer je potom sledilo nekoliko drzava: Austrija
(1992), Svajcarska (2001), Holandija (2004), Velika Britanija (2005), Finska
(2007), Nemacka (2018) i Irska (2020) (Indekeu et al. 2021, 94; Kovacek
Stani¢ 2021, 22). Paznju privlaci reSenje holandskog prava, koje uslovljava
mogucnost pristupa informacijama o donoru prethodnim pismenim
odobrenjem donora i uzrastom deteta od 16 godina zivota. Medutim, i bez
ispunjenja prvog kriterijuma, podaci o donoru se ipak mogu pruziti nakon
uzimanja u obzir interesa konkretnog deteta i donora (Vlaskovi¢ 2014, 241).

Iste godine kada je Svedska usvojila princip neanonimnosti, u Velikoj
Britaniji je suprotan koncept snazno promovisan u Varnokovom izvestaju
(Blyth 2006, 249). Bilo je neophodno da prode viSe od 20 godina kako bi
englesko pravo dalo prednost pravu deteta da zna svoje poreklo. Prema
aktuelnim zakonskim propisima, pravo uvida u podatke o identitetu iz
registra Uprave za ljudsku embriologiju i oplodnju imaju osobe sa navrsenih
18 godina Zivota.!®

Zanimljivo da je Francuska poslednja u nizu drzava koje su se pridruzile
toj grupi. Njen tradicionalni argument da treba poStovati privatni Zivot,
koji je, izmedu ostalog, i temelj instituta anonimnog porodaja, €inio je tu
drzavu tipi¢nim primerom davanja prednosti interesima donora. Ne samo
da je njegov identitet bio zastiCen zakonom ve¢ je i njegovo otkrivanje
predstavljalo krivicno delo. Kontroverzni zakon, koji je otvorio moguénost
pristupa medicinski potpotmognutoj oplodnji homoseksualnm partnerkama
i Zenama koje Zive same, od septembra 2022. godine omogucava detetu da sa
dostignutim godinama punoletstva ostvari pravo da sazna identitet donora.'®
Francuski zakonodavac se opredelio za jedno jedino reSenje, odnosno
dozvolio je mogu¢nost iskljucivo neanonimnog doniranja (Giovannini 2022,

14 Ppretpostavlja se da je taj uslov ispunjen sa navrsenih 18 godina Zivota, dok
se maloletnicima moze odobriti pristup informacijama nakon prethodne procene
Nacionalnog odbora za zdravstvo i dobrobit (Socialstyrelsen) (Preloznjak 2020,
1190; Lampic et al. 2022, 511).

15 To reenje se primenjuje od aprila 2005. godine, bez moguénosti retroaktivnog
dejstva. Prema tome, 2023. godine ¢e prvi osamnestogodiSnjak zacet doniranim
materijalom mo¢i da ostvari uvid u te podatke pod okriljem engleskog prava (Clark
2012, 637; Emerson 2022, 431; Baylor 2021).

16 Ppodaci se ti¢u porodi¢ne i profesionalne situacije, njihovog opéteg stanja i
fizickih karakteristika. Zakon se ne primenjuje retroaktivno, izuzev u slucaju da
postoje poseban zahtev deteta i odobrenje donora. Zakonske norme garantuju
pravo detetu da sazna identitet donora, ali ne i obrnuto (Fitzpatrick 2022).
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11; Le monde 2022). Drastitnim izmenama zakona, ta drZava je iz jedne
krajnosti oti$la u suprotnu.” Osim toga $to apsolutnu prednost daje pravima
deteta, takav pristup istovremeno spretava moguc¢nost sukoba sa pravom
potencijalnog donora na privatnost budu¢i da on jednostavno moze odbiti da
se nade u toj ulozi (Tobin 2019, 266).

Drugu grupu Cine drzave koje predvidaju pravo deteta da sazna odredene
informacije!® o licu koje je doniralno oplodne éelije, ali ne i njegov identitet.
Za apsolutnu zabranu neogranicene dostupnosti identifikacionih podataka
o donoru, kao otelotvorenje principa anonimnosti, izuzimaju¢i iskljucivo
podatke od medicinskog znacaja, opredelio se zakonodavac Republike Srbije
(Draski¢ 2016, 148 fn. 344). Prema Zakonu o biomedicinski potpomognutoj
oplodnji, dete zaceto tim postupkom koje je sposobno za rasudivanje ima
pravo da iz medicinskih razloga trazi od Uprave za biomedicinu podatke od
medicinskog znacaja koji se odnose na donora polnih ¢elija i to kada navrsi
15 godina Zivota.'® Gotovo identi¢no resenje predvideno je u pravu Grcke.?°
gpanski zakonodavac uspostavlja ,relativnu anonimnost donora“, odnosno i
dete i njegovi roditelji imaju pravo da dobiju opste informacije o donoru,
a u situacijama postojanja rizika po zivot ili zdravlje dece“ (Riaflo-Galan,
Martinez Gonzalez, Gallego Riesta 2021, 337). Medutim, trenutno je aktuelna
debata o ukidanju anonimnosti donora u Spaniji, koja uspeh postupaka
reproduktivnih tehnologija u velikoj meri duguje dostupnosti donora,

17" Zakonodavna aktivnost je u prvom redu posledica pritiska medunarodnih
organa. Naime, Francuska je trenutno jedina drZava koja je tuZena strana u
postupcima pred ESLJP po pitanju zastite prava na saznanje porekla osoba zacetih
uz pomo¢ doniranog materijala. [ako jo$ uvek nije doneta presuda u predmetima
Silllau v. France i Gauvin-Fournis v. France, njihov prili¢no izvestan ishod podstakao
je zakonodavne izmene (PreloZnjak 2020, 1187; Mulligan 2022, 120).

18 To mogu biti podaci koji se ti¢u obrazovanja, socijalnog statusa, zdravstvene
istorije, interesovanja ili odredenih fizickih karakteristika donora. Na prvi pogled,
takvo reSenje se ¢ini kompromisnim i prihvatljivim, uspostavljaju¢i adekvatan
balans izmedu interesa donora da ostane anoniman i potrebe deteta da sazna istinu
o genetskom poreklu. Ipak, nedostatak iznetog pristupa se ogleda u psiholoskom
dozivljaju deteta, koje je svesno da podaci o identitetu donora postoje, ali mu je
ogranicen pristup tim podacima (Draski¢ 2011, 97).

19 Zakon o biomedicinski potpomognutoj oplodnji, Sluzbeni glasnik RS 40/2017,
113/2017 - dr. zakon, ¢l. 57 st. 1.

20 Medicinski podaci o donoru ¢uvaju se u potpunoj tajnosti u Banci za kriopre-
zervaciju i registru koji vodi Nacionalna uprava za medicinski potpomognutu
reprodukciju. Pristup tim informacijama je dozvoljen isklju¢ivo detetu iz razloga
relevantnih za njegovo zdravlje (Cryogonia 2022).
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buduéi da se osecaju zaSti¢enije jer njihov identitet nece biti otkriven.?!
Komitet za bioetiku je preporucio izmenu vazecih propisa u korist prava
deteta da zna svoje poreklo. Nakon mnogih godina potpunog nedostatka
kontrole nad brojem dece rodene upotrebom C¢elija istog donora,?? ¢ini se
poZeljnim da se uspostave odgovarajuci registri kako bi se uravnotezila prava
zainteresovanih strana (Giovannini 2022, 12). Rezimi zastite anonimnosti
mogu se pronadi i u zakonodavstvima Poljske, Bugarske i Ceske Republike
(Mulligan 2022, 125 fn. 38).

Poslednji pristup je kombinacija reSenja prethodna dva. Danska je primer
ovog hibridnog modela, konvencinalno poznatog kao sistem ,dvostrukog
izbora“ (‘double track’), u kome doniranje oplodnih celija moZe biti anonimno
ili uz otkrivanje identiteta donora, po izboru ucesnika postupka artificijalne
inseminacije (Blyth 2006, 251). Pitanje anonimnosti je strukturirano kao
recipro¢ni ,dvostruki izbor“ jer obe strane, i donor i korisnici postupka
artificijalne inseminacije, moraju posti¢i saglasnost o istom pitanju -
anonimno doniranje naspram mogucénosti otkrivanja identiteta (Pennings
1997,2839). Model je izgraden na shvatanju da jedno reSenje nije samo po sebi
bolje od drugog i da bi stoga ucesnicima postupka trebalo prepustiti odluku
pod kojim uslovima Zele da se ona obavi. Medutim, mogu¢nost ostvarivanja
prava deteta da zna svoje biolosko poreklo ogranicena je izborom koji su
napravili njihovi roditelji, pa ne nudi adekvatno reSenje sukoba interesa u
svakom konketnom slucaju. Jo$ jedna varijanta takvog pristupa javlja se u
pravnim sistemima Islanda i Rusije, a u literaturi je poznata pod nazivom

21 Upravo je bojazan od smanjenja broja donora jedan od klju¢nih argumenata

protiv otkrivanja identiteta. Na taj nacin bi se znatno ogranicilo pravo na slobodno
roditeljstvo, odnosno potkopala moguénost buducih roditelja da pristupe tehnikama
asistirane reprodukcije. Ipak, dok je pravo deteta na saznanje porekla eksplicitno
priznato kao ljudsko pravo na medunarodnom nivou, to isto se ne moze reéi za
pravo na potpomognutu oplodnju u svrhu ostvarivanja pojedinca u ulozi roditelja.
Cak i ako bi ukidanje anonimnosti zaista rezultiralo padom nivoa donacija, neodrziv
je stav da bi to donelo viSe Stete nego koristi. Uprkos tome $to ne postoje jasni
dokazi da bi do ovakvih posledica doslo, strah od takve moguc¢nosti je glavni razlog
zbog kojeg pojedine drzave i dalje ustupaju prednost interesima onih koji zele da
na takav nacin dobiju potomstvo (Tobin 2019, 267). U Velikoj Britaniji podaci o
povecanju broja donora u istoj godini kada je anonimnost zabranjena ne podrzavaju
taj zaklju¢ak (Guichon, Mitchell, Giroux 2012, 215). Svedska je zabeleZila iskljuéivo
promenu u starosnom profilu osoba koje su se javljavi kao donori. Osim toga, bilo
je 1 stavova da je nestaSica reproduktivnog materijala ocigledan problem cak i u
jurisdikcijama koje i dalje primenjuju rezim anonimnosti (Burr 2010, 803).

22 Fenomen ,serijskih donora“ je posledica nedostataka sistema za razmenu po-
dataka izmedu klinika koje vrSe oplodnju unutar drzave, ali i prekograni¢nih do-
niranja. Na taj problem ukazala je Parlamentarna skupstina Saveta Evrope u
izveStaju Komiteta za socijalna pitanja, zdravlje i odrZzivi razvoj, navodeci Belgiju
kao primer (Sutter 2018, 3).
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,Sistem trostrukog koloseka“ (‘triple track’). Sustina se svodi na nadogradnju
prethodnog koncepta dodavanjem jo$s jedne mogucnosti izbora, odnosno
opredeljenje za donora koga bududi roditelji poznaju, najces¢e krvnog
srodnika (Lukasiewicz, Viglianisi Ferraro 2021, 268).

4. TENDENCIJE U ODMERAVANJU SUPROTSTAVLJENIH PRAVA
NA MEDUNARODNOM NIVOU

IzloZeni trend izmene zakonodavih reSenja u pravcu ogranicavanja ili
ukidanja anonimnosti inspirisan je tendencijama na medunarodnom nivou.
KPD i EKL]P, podrZani praksom ESLJP, prepoznaju znacaj prava deteta da
zna svoje poreklo. Dok Siroko deklariSu to pravo, istovremeno dopustaju
odredena prilagodavanja sa ciljem uklapanja u kontekst nacionalnih
politickih i drustvenih okolnosti (Preloznjak 2020, 1182).

Clanom 7 KPD priznaje se pravo detetu da zna identitet osoba sa ko-
jima ima genetsku, gestacionu ili sociolosku vezu.?? Razlog tako Sirokog
tumacenja pojma roditelja lezi u Cinjenici da srz identitet deteta neminovno
predstavlja njegovo pravo da zna svoje poreklo. Formulacija tog ¢lana moZze
dovesti do zakljucka da to pravo ipak nije neograni¢eno ve¢ da je njegovo
uzivanje kvalifikovano okolnostima svakog konkretnog slucaja i potrebom
uravnoteZenja sa pravima i interesima drugih. Izraz ,ako je to moguce“?*
(as far as possible) ukazuje na postojanje zZivotnih okolnosti u kojima ¢e biti
prakti¢éno nemogucde utvrditi identitet roditelja deteta, ¢ak i kada su uloZeni
istinski napori da se to ucini. Istovremno, javljaju se i situacije u kojima takva
moguénost postoji, ali je ograni¢ena drZavnom regulativom.?® lako se moZe
smatrati da Komitet UN za prava deteta (Komitet) ¢esto tumaci ta prava
na apsolutan nacin, istina je da se u KPD pokazuje malo tolerancije prema

23 Koncept roditeljstva je trodimenzionalan. On obuhvata segmente koji ne moraju
da postoje istovremeno, a time ni da budu savrSeno uskladeni. Sa aspekta tumacenja
KPD mozemo razlikovati gestacionog roditelja, u smislu Zene koja nosi i rada dete,
a ne mora nuzno biti genetski povezana sa njime, upravo imajuéi u vidu mogucnost
doniranja jajnih ¢elija ili embriona. Zatim genetski, odnosno bioloski roditelj, ¢iji je
reproduktivni materijal doveo do zaceca, i socioloski, odnosno lice koje se fakticki
stara o detetu (Tobin 2019, 259; Kessler 2019, 318).

24 Zakon o ratifikaciji Konvencije Ujedinjenih nacija o pravima deteta, Sluzbeni list
SFR] - Medunarodni ugovori 15/90 i Sluzbeni list SR - Medunarodni ugovori 4/96,
2/97, €. 7 st. 1.

25 Upravo je ta formulacija rezultat prigovora koje su ulozile delegacije bivie
Demokratske Republike Nemacke, SSSR i SAD tokom izrade teksta Konvencije,
izrazivsi zabrinutost da bi neograniceno priznavanje prava detetu da zna biolo$ko
poreklo ugrozilo ustanovu ,tajnog usvojenja“ koje su poznavali njihovi pravni
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neotkrivanju identiteta roditelja. Naprotiv, polaziSte je da u slucajevima
u kojima je moguce znati identitet dete ima pravo na informacije o tome.
Primenjeno na konkretan slucaj, dete zaceto postupkom potpomognute
reprodukcije ima pravo da sazna identitet donora ukoliko drzava raspolaze
tim podacima. U tom smislu, od drzava potpisnica se ocekuje da kreiraju
sistem za evidentiranje informacija o donoru kako bi se one mogle uciniti
dostupnim detetu kada je to u njegovom najboljem interesu (Schmahl 2021,
141; Tobin 2019, 262). Staviste, ograni¢enje ostvarivanja prava u kontekstu
potpomognute reprodukcije, ali ne i u pogledu postupka usvojenja, u
suprotnosti je sa clanom 2 KPD, kojim se zabranjuje svaki oblik diskriminacije
(Pifiero 2012, 265).

Kako fraza ,ako je to moguce” postavlja visok prag u pogledu situacija
u kojima postoji obaveza da se podaci o bioloSkom poreklu otkriju, i sam
Komitet je dosledno zahtevao od drZzava da olak$aju te moguénosti.?® Dodatnu
potporu takvom tumacenju pruza ¢lan 8 KPD, kojim se garantuje pravo deteta
na identitet. Uprkos svojoj naizgled inovativnoj prirodi, u tom ¢lanu se ne
definiSe pojam identiteta ve¢ se navode primeri njegovih elemenata, kao $to su
drZavljanstvo,imeiporodi¢ni odnosi.?’” Premda odredbe kojima se garantuju ta
prava nisu napisane imaju¢i u vidu doniranje reproduktivnog materijala

sistemi. Prema tome, isti¢e se stav da je takva fraza uvedena samo kako bi se
sacuvala tajnost usvojenja i ni iz kakvog drugog razloga (Tobin 2019, 261; Pifiero
2012, 264).

26 Komitet je vi$e puta iznosio stavove o primeni ¢lanova 7 i 8 KPD na
potpomognutu reprodukciju. Svaki od njih je isticao vaznost priznavanja prava
detetu zacetom uz donirani materijal na pristup informacijama o svom genetskom
poreklu. U svojim Zakljunim zapaZanjima upucéenim Norveskoj jo§ 1994. godine,
on primecuje ,mogucu kontradiktornost izmedu ove odredbe Konvencije i politike
drzave Clanice u vezi sa vesStackom oplodnjom, odnosno ¢uvanjem identiteta
donora semenih ¢elija u tajnosti“. Komentari$uéi situaciju u Svajcarskoj 2002.
godine, Komitet naglasava da ,zakon koji priznaje pravo na identitet, ali ga ne
Stiti nedvosmisleno u praksi predstavlja razlog za zabrinutost” te preporucuje da
konkretna drzava ,obezbedi, koliko je to moguce, poStovanje prava deteta da zna
svoje roditelje” (Lyons, 2018, 4).

27 zakon o ratifikaciji Konvencije Ujedinjenih nacija o pravima deteta, Sluzbeni
list SFR] - Medunarodni ugovori 15/90 i SluZbeni list SR] - Medunarodni ugovori
4/96, 2/97, ¢l. 8 st. 1. U toku izrade teksta KPD bilo je primedaba na to ponovno
naglaSavanje identeta deteta koje se ¢inilo suvisnim s obzirom na ¢lan 7. Voded¢i se
istim razlozima kao prilikom formulisanja fraze ,ako je to moguce®, toj odredbi je
dodat izraz ,kako je priznato zakonom, bez nezakonitog meSanja“ (as recognised
by law without unlawful interference). 1 pored dodavanja fraze ,kako je priznato
zakonom“ uz porodi¢ne odnose taj ¢lan se Siroko tumaci u korist poznavanja i
zakonskih i bioloskih roditelja (Besson 2007, 143).
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(Correia, Rego, Nunes 2021, 71)?8, pojedini autori smatraju da lista elemenata
od sustinskog znacaja za ocuvanje identiteta ukljucuje i pravo na saznanje
istine o bioloSkom poreklu (Pifiero 2012, 258). Slican je i stav Komiteta.
U nizu svojih Zaklju¢nih zapazanja on istice da usvojena, kao i deca zaceta
putem potpomognute reprodukcije imaju pravo pristupa informacijama
o svom poreklu, identitetu bioloSkih roditelja i o njihovoj medicinskoj
istoriji, u odgovaraju¢em uzrastu i nivou razvoja. Mada se moZe uciniti da
ide predaleko, pristup Komiteta o tom pitanju predstavlja odgovarajuce
tumacenje KPD kojim se uvazavaju pitanja od sustinskog znacaja za identitet
deteta (Tobin 2019, 289-290). Shodno tome, KPD zahteva od drzava
potpisnica da preduzmu sve zakonodavne, administrativne i druge mere sa
ciljem zastite dece od nezakonitog mesanja u ostvarivanje prava na identitet,
tumaceci ga na dinamican nacin, u svetlu aktuelnih uslova.

Medutim, u slucaju sukoba prava deteta na identitet i prava nje-
govih bioloskih roditelja na privatnost, nijedan od pomenutih c¢lanova
KPD ne pruza reSenje konflikta niti sadrze kriterijume za odmeravanje
suprotstavljenih interesa. Takvo balansiranje se moZe pronaéi u odlukama
ESLJP. Premda se u EKLJP ne predvida izri¢ito pravo na identitet ili istinu o
bioloSkom poreklu, praksa ESL]JP to pravo izvodi iz ¢lana 8 kojim se pruza
zastita privatnom i porodi¢nom zivotu. Osnovna karakteristika tog korpusa
sudske prakse jeste to Sto pridaje centralni znacaj podacima o bioloSkom
poreklu sa ciljem uspostavljanja identiteta pojedinca i Sto minimalno tolerise
mogucnost da drZava ogranié¢i pristup tim informacijama.?’ Prepoznavanje
identiteta kao segmenta privatnog Zivota pojedinca datira jos od slucaja

28 Takvog stava bioje i Jap Duk (Jaap Doek), predsedavajuéi Komiteta za prava deteta
od 2001. do 2007. godine. On je istakao da je ¢lan 8 prvobitno sastavljen imajuci u
vidu specifi¢nu situaciju, odnosno otmicu dece argentinskih politickih zatvorenika, a
ne sa ciljem da se bavi zastitom prava deteta zaCetog upotrebom polnih ¢elija donora.
Ipak, dodao je da se ,u svetlu danasnjeg razvoja i dinami¢nog tumacenja KPD, moZze
smatrati da on podrazumeva i pravo na istinu o svom bioloskom poreklu“ (Pifiero
2012, 258).

29 Sa jednim uodljivim izuzetkom u slu¢aju Odijevr protiv Francuske (Odiévre v.
France), Application no. 42326/98, ECtHR Judgment of 13 February 2003. Uprkos
nekim povrsnim sli¢nostima, postoje razlike izmedu anonimnosti donora i instituta
anonimnog porodaja. Sa aspekta javnog interesa, drzava bi mogla legitimno predvi-
deti anonimni porodaj kao sredstvo sprecavanja negativnijih posledica, poput pre-
kida trudnoce ili ¢edomorstva, dok se anonimno doniranje polnih ¢elija ne bi moglo
okarakterisati kao ,,nuzno zlo“. To nije nacin reSavanja krizne situacije ve¢ postupak
koji iniciraju lica koja u njega ulaze dobrovoljno. Takode, znacajna razlika postoji i u
pravnim posledicama otkrivanja identiteta majke kod anonimnog porodaja u odno-
su na donora (Mulligan 2022, 142-143).
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Gaskin (Gaskin v. the United Kingdom),*® a zaokruZeno je u predmetima
Mikuli¢ (Mikuli¢ v. Croatia)®! i Jagi (Jdggi v. Switzerland).*? lako predmet tih
odluka nije regulisanje sukoba interesa donora i deteta zacetog njegovim
reproduktivnim materijalom, budu¢i da ESLJP jo$ uvek nije imao prilike da se
o tome izjasni®?, njihov znacaj nije zanemarljiv. Stav iskazan u tim odlukama
zasnovan je na vitalnoj vaznosti prava na identitet i glediStu da se pojedincu,
ako ne nuzno Steta, nanosi nepravda liSenjem tog prava. Imajudi to u vidu,
ESLJP priznaje pravo na pristup informacijama o svom genetskom poreklu
kao klju¢nom aspektu identiteta, te zahteva njegovo rigorozno sprovodenje,
suzavajuci polje slobodne procene drzava ¢lanica u ovom pogledu (Mulligan
2022, 131). Sledstveno tome, pravila o apsolutnoj anonimnosti donora
reproduktivnih éelija predstavljaju krSenje ¢lana 8 EKLJP.

Dok ESLJP jo$ uvek nije zauzeo stav o pitanju anonimnosti donora,
drugi organ Saveta Evrope, Parlamentarna skupstina, izneo je vrlo detaljan
predlog u svojoj Preporuci upuéenoj Komitetu ministara 2019. godine.3*
On je zasnovan na nekoliko principa, od kojih je klju¢an onaj koji sugerise
zabranu anonimnosti donora u drzavama ¢lanicama de lege ferenda. Takav
sistem bi podrazumevao da, izuzev kada se u ulozi donora pojavljuje srodnik
ili bliski prijatelj, njegov identitet ne bi bio poznat roditeljima u trenutku
zaCeCa veC bi pristup tim podacima bio omoguéen detetu sa navrSenih
16 ili 18 godina Zzivota. Idealno bi bilo da dete u takvim slucajevima bude
obavesteno od drzave o okolnostima njegovog zaceca i dostupnosti dodatnih

30 Gaskin v. the United Kingdom, Application no. 10454/83, ECtHR, Judgment of 7
July 1989, para. 39.

31 Mikuli¢ v. Croatia, Application no. 53176/99, ECtHR, Judgment of 7 February
2002.

32 Jaggi v. Switzerland, Application no. 58757/00, ECtHR, Judgment of 13 July
2006. U predmetu Mikuli¢ protiv Hrvatske, ESLJP ponavlja da ,pravo na po$tova-
nje privatnog Zivota podrazumeva da se svakome omoguci da utvrdi detalje ve-
zane za sopstveni identitet’, te istiCe da su informacije koje se na njega odnose
vazne zbog svojih ,formativnih implikacija“ (Mikulic¢ v. Croatia, para. 54; Mulligan
2022, 129-130). S druge strane, u presudi Jagi protiv Svajcarske on isti¢e ,da je
pravo na identitet, koje obuhvata i pravo na istinu o bioloSkom poreklu, sastavni
deo pojma privatnog Zivota“ te da je u takvim sluc¢ajevima ,potrebna posebno
rigorozna kontrola u proceni suprotstavljenih interesa“ (Jdggi v. Switzerland, para.
37; Mulligan 2022, 129-130).

33 lzuzimajuéi dva, ve¢ pomenuta, predmeta koja su u toku protiv Francuske (vid.

fn. 46).

34 Recommendation (Parliamentary Assembly, Council of Europe) No. 2156/2019:
Anonymous donation of sperm and oocytes: balancing the rights of parents, donors
and children.
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podataka.®> To ukidanje anonimnosti ne bi proizvodilo pravne posledice na
status roditelja, odnosno donor bi bio zasti¢en od mogucnosti utvrdivanja
njegovog ili njenog olinstva odnosno materinstva.3®

Dalje, preporucuje se da drZave clanice koje dozvoljavaju doniranje
reproduktivnog materijala uspostave i vode adekvatne nacionalne registre
donora i dece zacCete na taj nacin, kao i da se anonimnost ne ukida
retroaktivno.?” Iako je Parlamentarna skups$tina Preporuku okarakterisala
kao usmerenu ka unapredenju prava svih zainteresovanih strana, fokusirajuci
se na prava deteta da zna biolosko poreklo, Komitet ministara je dao donekle
kompromisan odgovor. Ukazao je na to da, s obzirom na velike varijacije
medu zakonodavnim reSenjima drzava ¢lanica i osetljivost tog pitanja, bilo
kakav predlog u tom smislu ne bi trebalo da bude pravno obavezuju¢i. Prema
stavu Komiteta ministara, neophodno je usvojiti neobavezujuéi instrument
koji bi pruzio pomo¢ drzavama u zastiti prava osoba zacetih iz doniranog
reproduktivnog materijala, istovremeno osiguravaju¢i ravnotezu sa pravima
drugih lica ukljucenih u postupak zaceéa (Mulligan 2022, 127).

5. ZAKLJUCAK

Dok je nekada opseg prava deteta zacetog postupkom biomedicinski
potpomognute oplodnje direktno zavisio od pravila kojim drZavne vlasti
Stite interese donora, mozZe se re¢i da se, u svetlu aktulenih okolnosti,
odigrava suprotan proces. To $to medunarodni organi promovisSu znacaj
prava deteta na identitet ima povratni uticaj na regulisanje pravila o (ne)
anonimnosti donora reproduktivnih celija u nacionalni zakonodavstvima.
Mada jo$ uvek postoje znacajne razlike u rezimima koje predvida svaka
konkretna drzava, jasan je pravac u kome se krecu izmene zakona u toj
oblasti. NapusStanje apsolutne anonimnosti donora je razumno reSenje
inspirisano potrebom da se postigne odgovarajuéi balans. Hibridni sistem
»dvostrukog izbora“, koji je zamisljen kao svojevrsna zlatna sredina, usvojen
u pojedinim drzavama, ne Stiti prava deteta zaCetog uz donirani materijal
znatno viSe od rezima apsolutne anonimnosti. MoZe se ocekivati da bi on
pobrao najviSe simpatija od ESL]JP, inace poznatog protivnika apsolutnih
pravila i opStih zabrana. Zakoni kojima se predvidaju izuzeci sa ciljem

35 Recommendation No. 2156,/2019, Art 7 (1).
36 Recommendation No. 2156/2019, Art 7 (2).

Osim iz medicinskih razloga ili kada se donor odrekao sopstvene anonimnosti.
Recommendation No. 2156/2019, Art 7 (3), Art 7 (4).
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postizanja ravnoteZe suprotstavljenih prava u skladu su sa aktuelnom
sudskom praksom tog organa. Medutim, dok rezim ,, dvostrukog izbora“ moze
povrsno da izgleda kao atraktivan kompromis, sustina je da drZava prepusta
apsolutno odlucivanje o sudbini deteta roditeljima i donoru. Na taj nacin se
ne sprecava moguénost rodenja deteta koje ¢e biti potpuno liSeno prava na
formiranje identiteta ve¢ se stvara dodatna opasnost neravnopravnosti dece
zacete pod potpuno jednakim uslovima. Iz tih razloga, ¢ini se da je sistem
neanonimnosti i odloZenog pristupa deteta informacijama o donoru najbolja
alternativa u sukobu interesa razli¢itih strana. Kao $to je ve¢ istaknuto, u
takvim okolnostima prosto odbijanje donora da se pojavi u toj ulozi sprecice
konflikt njihovih interesa. Osim toga, otkrivanje podataka o identitu lica
koje je doniralo semene celije ni u jednoj od drzava koje su vec usvojile
takav sistem ne stvara mogu¢nost utvrdivanja njegovog statusa roditelja te
ne proizvodi nikakve pravne posledice. Cak je i Preporuka Parlamentarne
skupstine Saveta Evrope iz 2019. godine zasnovana na izloZenom sistemu
regulisanja postupka asistirane reprodukcije.

Takode, interesi roditelja deteta zasti¢eni su zabranom utvrdivanja ocin-
stva, odnosno materinstva donora, buduci da se time Stite njihov status ro-
ditelja i porodicni Zivot od zadiranja ,treceg lica“. Njihovo pravo na privatnost
teSko moZze nadjacati pravo deteta da zna svoje bioloSko poreklo. Ukoliko je
Zelja za detetom koje ¢e biti genetski povezano barem sa jednim od roditelja
dovoljno jaka da ih podstakne na zacece uz pomo¢ donora, onda je krajnje
dvostruki standard zamisliti da Zelju za bioloSkom vezom nece jednako
snazno osetiti dete zaceto na taj nacin.
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1. UVOD

Nakon izbijanja pandemije kovida 19, izazvanog virusom SARS-CoV-2,
prva reakcija skoro svih drzava sveta je bilo uvodenje ozbiljnih restriktivnih
mera u raznim oblastima drustvenog Zivota koje su nesumnjivo pogodile i
pojedina ljudska prava i slobode i nacin njihovog efektivnog ostvarivanja.
lako postoji mnogo slicnosti izmedu drzava u pogledu vrsta mera koje
su primenile (a delom primenjuju i dan-danas) za suzbijanje pandemije,
nezavisno od njihovog politickog uredenja, pravnog sistema, stepena
ekonomske razvijenosti (Lugoni¢, Arsenijevi¢ 2021), postavlja se pitanje da
li su i nacionalni ustavni sudovi na sli¢an nacin pristupali reSavanju pravnih
pitanja koja su se pojavila povodom ogranicenja ljudskih prava i sloboda.

Prema rezultatima jednog globalnog istrazivanja na uzorku od sto drzava,
potvrdeno je daje u tim postupcima uloga (ustavnih) sudova (bila) viSestruka:
da ,obezbede proceduralni integritet vanrednih rezima“ (Ginsburg, Versteeg
2020, 28), da uspostavljaju ravnotezu izmedu restriktivnih mera i osnovnih
ljudskih prava i sloboda i da od politickih aktera zahtevaju preduzimanje
afirmativnih mera za borbu protiv kovida 19 radi ispunjenja njihovih
ustavom predvidenih obaveza (Ginsburg, Versteeg 2020, 28).

U ovom radu proucavamo praksu ustavnih sudova Republike Srbije,
Republike Hrvatske, Federacije Bosne i Hercegovine! i Madarske povodom
kovida 19; tacnije segment njihove ustavnosudske prakse koji se bavi
spomenutim ,proceduralnim integritetom“ rezima (bilo vanrednog, bilo
,redovnog”) i odnosi se na formalnopravna pitanja procesa odstupanja od
ljudskih prava u borbi protiv pandemije. Zajednicko im je da su to ustavni
sudovi mladih, ,novih“ demokratija, iako su se dve drzave ve¢ pridruzile
Evropskoj uniji (Madarska i Hrvatska). Tri drzave (bivSe ¢lanice nekadasnje
SFR]) imale su znacajne zajedni¢ke pravnoistorijske momente u toku svog
pravnog razvoja, Sto takode moZe (ali, s obzirom na veoma razli¢it put
demokratizacije nakon devedesetih, ne mora) da bude od uticaja na sli¢an
ishod ustavnosudskih postupaka, odnosno logiku obrazloZenja odluka u
slicnim predmetima (Hendriks, Loughlin, Lidstrom 2011, 724-726).

Radi suzavanja obima predmeta istrazivanja, istaknut je uporednopravni
prikaz samo onih ustavnosudskih odluka spomenutih drzava koje su donete
u postupcima za ocenu ustavnosti i zakonitosti propisa, kako je ve¢ receno,
fokusirajuci se prvenstveno na posStovanje nacela (stroge) formalne ustavnosti
i zakonitosti postupajuéih ustavnih sudova. Taj metodoloski pristup inace

L U radu se ne analizira posebno praksa Ustavnog suda Republike Srpske, ali se

poziva na neke njegove odluke, gde je to relevantno.
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odgovora i sve viSe zastupljenoj doktrini da se zakonodavne, normativne
aktivnosti vrsene mimo formalnopravnih pravila smatraju izuzetno teSkom
povredom ustava (Krcinski 2011, 84), dok procesne nedostatke u ustavnim
zalbama treba blaZze tretirati, ,0ose¢ajem za meru“, imajuéi u vidu osnovnu
misiju ustavnih sudova da pruZaju zastitu povredenom ljudskom pravu
(Manojlovi¢ Andri¢ 2013, 170-171).

Nakon nekoliko talasa virusa, na osnovu dosadasnjeg iskustva i na
pravnom polju i na terenu, moze se zakljuciti da borba sveta protiv kovida
19 jos nije gotova, a opravdano se moze ocekivati i pojava novih zdravstvenih
i medicinskih izazova zbog promena u Zivotnoj sredini. Zbog ocekivanja
drustva da se osim najviSe vrednosti Covecanstva, a to je zdrav Zivot,
istovremeno sacuvaju i najviSe vrednosti samog pravnog razvoja, ukljucujuci
vladavinu prava u njenom punom kapacitetu, veliki je teret na ustavnim
sudovima da pronadu odgovaraju¢i balans izmedu adekvatne zaStite tih
vrednosti. Cilj rada je da se diferenciraju slicnosti i razlike u pojedinim
argumentacijama ustavnih sudova u regionu koje su povodom kovida 19
izneli u postupcima za ocenu ustavnosti i zakonitosti propisa i da se na
taj nacin prepoznaju sporna pitanja Cije bi reSavanje doprinelo povecanju
pravne sigurnosti u slicnim Zivotnim situacijama u buduénosti.

U tu svrhu, u prvom poglavlju, radi uvodenja predmeta, daje se
opsti prikaz odluka ustavnih sudova u regionu koje su se ticale kovida 19
(vkovid odluke“), dok se u drugom poglavlju analiziraju pojedini aspekti
formalnopravne dimenzije restriktivnih mera: pravni osnov derogacije,
nadleznost organa i tela za donoSenje restriktivnih mera, karakter akata
kojima se te mere nareduju i (bilo preventivna, bilo naknadna) kontrola
delatnosti tih organa i tela od zakonodavne vlasti, i to sve imaju¢i u vidu
razliCite pristupe ustavnih sudova skoro istovrsnim pitanjima.

2.,KOVID ODLUKE*" U REGIONU

Umesto dublje analize svih elemenata relevantnih odluka, kao $to su
detaljna sadrZina, vrste i ishod ustavnosudskih postupaka, resavanje
faktickih pitanja nasuprot originalnoj funkciji ustavnih sudova za resavanje
pravnih pitanja, nac¢in definisanja javnog interesa, primena prakse Evropskog
suda za ljudska prava i testa zakonitosti, nuznosti i srazmernosti, poruka
izdvojenih misljenja itd., u ovom poglavlju praksa ustavnih sudova u regionu
prikazana je samo okvirno, pre svega izvodenjem generalnog zakljucka o
samom modelu odlucivanja u oblasti kovida 19; naravno, pod uslovom da se
moze pricati o nekakvom obrascu u postupanju suda, a ne samo o izolovanim
odlukama, bez zajednickih tacaka u argumentaciji. U tom pogledu, ustavni
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sudovi Madarske i Hrvatske su se pokazali prili¢cno doslednim, a s obzirom
na manji (mali) broj predmeta u Srbiji i Bosni i Hercegovini ne bi bilo
metodoloski ispravno izvesti bilo kakav zakljucak.

Drzave su pristupile resavanju nepravnih problema najrazlicitijim
normativnim oruzjima, zbog ¢ega se razlikuje karakter, odnosno ,koli¢ina“
propisa koji su se pojavili ili bi se mogli pojaviti pred ustavnim sudovima,
Sto se ogleda i u broju ustavnosudskih predmeta u tom polju. Ustavni sud
Srbije je raspravljao najmanji broj predmeta u oblasti kovida 19, a Ustavni
sud Madarske vise desetina.

Inicijatori postupaka za ocenu ustavnosti i zakonitosti — nezavisno
od toga kako se u pojedinim nacionalnim pravnim sistemima nazivaju
(predlagatelj/predlagac, apelant, inicijator, podnosilac ustavne zalbe u
izuzetnim slucajevima), rukovodili su se skoro istim, odnosno sli¢nim
razlozima prilikom iniciranja normativne kontrole pred ustavnim sudovima
u regionu; a to je bilo navodno krSenje njihovih osnovnih li¢nih prava i
sloboda (dostojanstvo, pravo na Zivot, bezbednost licna sloboda, ukljucujuci
slobodu kretanja, pravo na privatnost, telesni i psihicki integritet, zdrav
razvoj dece, slobodu veroispovesti), politickih prava (sloboda izrazavanja i
primanja informacija, izborno pravo i pravo na lokalnu samoupravu, sloboda
okupljanja) i ekonomskih, kulturnih, socijalnih prava (mirno uZivanje
imovine, prava u oblasti rada, pravo na obrazovanje, pristup zdravstvenoj
zaStiti) u osporenim aktima. Prema navodima inicijatora, restriktivnim
merama su diskriminisane, ¢ak i stigmatizovane pojedine drustvene grupe
(stari ljudi, deca, zaposleni pojedinih profesija i preduzetnici u pojedinim
privrednim oblastima, korisnici usluga socijalne zastite, zatvorenici, osobe
sa invaliditetom, migranti). Takode se postavilo kao ustavnopravo relevantno
pitanje da li je povredena dobrobit Zivotinja u uslovima policijskog ¢asa u
Srbiji, odnosno dali je jedinicama lokalne samouprave u Madarskoj uskrac¢eno
pravo na samostalnu imovinu reorganizacijom budZetskih prihoda.?

Zajednicko obeleZje praksi nacionalnih ustavnih sudova u istraZivanju je
da ni u jednoj odluci nisu zanemarili znacaj restriktivnih mera za ocCuvanje
opSteg interesa, odnosno ovlaséenje drzave da raznim sredstvima Stiti
zdravlje stanovniStva u uslovima pandemije, ¢cak i protivno ostvarivanju
pojedinih ljudskih prava u punom kapacitetu. Izmedu ostalog, razlikuju se
u stepenu ,tolerancije” sudova prema drZavi, odnosno u tome koliko daleko
njeni (glavni) organi mogu i¢i u davanju prednosti supstancijalnom konceptu

2 Inate je odgovor bio negativan u oba slu¢aja. Vid. odluku Ustavnog suda Srbije,

1U0-45/2020, 28. 10. 2020, Sluzbeni glasnik RS 126 /2020, odnosno odluku Ustavnog
suda Madarske, 3234/2020 (VIL 1.), 1. 7. 2020.
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vladavine prava nad njenim formalnom konceptu. Umesto istovremenog
uvazavanja oba koncepta, kako je to prihvaceno i u predlozenoj definiciji
Venecijske komisije (Sire u European Commission for Democracy Through
Law 2010), odnosno makar pokuSaja balansiranja izmedu formalnih
(na¢in donoSenja, jasnoca i predvidljivost norme) i materijalnih zahteva
(stvarni sadrzaj, bit norme) vladavine prava (Bani¢ 2015, 46-47), drzave
su najcesce pod okriljem efikasnosti i efektivnosti zaobisle neke procesne
korake u odlucivanju o derogaciji ljudskih prava. Pitanje je da li je to u
ustavnopravnom smislu bio prihvatljiv nacin na koji su se drzave u regionu
borile protiv kovida 19.

2.1. Srbija

U Srbiji je vecina restriktivnih mera doneta izmenama i dopunama
Uredbe Vlade o tzv. merama za vreme vanrednog stanja® koja vi$e nije bila
na snazi za vreme njene normativne kontrole.* Ustavni sud je retroaktivno
utvrdio da pojedine odredbe koje su se odnosile na potencijalno dvostruko
pravnosnazno odlucivanje u pogledu istog kaznjivog dela (prekrsaj zbog
povrede zabrane kretanja u odredenom periodu, odnosno Kkrivicno delo
nepostupanja po zdravstvenim propisima za vreme epidemije), nisu bile u
saglasnosti sa Ustavom za vreme njihovog vaZenja, dok je ustavnost vecine
mera (npr. ograni¢enje slobode kretanja i slobode bavljenja profesijom,
pravljenje razlike na osnovu starosti) potvrdena, takode retroaktivno.®
Inicijative za normativnim kontrolom drugih pravnih propisa u oblasti borbe
protiv kovida 19 Ustavni sud Srbije je odbacio zbog nepostojanja pretpostavki
za pokretanjem postupka, odnosno meritornim odlu¢ivanjem.® Interesantna
je C¢injenica da uredbe o merama za sprecavanje i suzbijanje zarazne bolesti
kovid 19 kojima se takode propisuju izvesne restrikcije, odnosno obaveze
kako za gradane, tako za poslovni sektor nakon ukidanja vanrednog stanja u
Srbiji, nisu bile predmet normativne kontrole pred Ustavnim sudom Srbije.

3 Uredba o merama za vreme vanrednog stanja, Sluzbeni glasnik RS 31/2020,

36/2020, 38/2020, 39/2020, 43/2020, 47/2020, 49/2020, 53/2020, 56/2020,
57/2020, 58/2020 i 60/2020.

4 Ostale uredbe Vlade donete uz supotpis predsednika drZave za vreme vanrednog

stanja pretezno su se odnosile na tehnicka i organizacijska pitanja, finansijsku
podrsku ili fiskalne mere.

5 Ustavni sud Srbije, 1U0-45/2020, 28. 10. 2020, SluZbeni glasnik RS 126/
2020.

6 Ustavni sud Srbije, [U0-63/2020, 20. 10. 2020, [Uz-66,/2020, 24. 12. 2020, IUo-
62/2020, 30. 12. 2020, IU0-100/2020, 30. 12. 2020.
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Naime, Vlada je, na osnovu neposrednog ovlaSéenja iz Zakona o zastiti
stanovnis$tva od zaraznih bolesti’, donela tri istoimene uredbe i nekoliko
desetina izmena kojima su, izmedu ostalog, regulisani obaveza noSenja
zastitnih maski, organizovanje rada u poslovnim jedinicama razlic¢itih
kategorija, na raznim manifestacijama, na javnom prevozu, nacin izvodenja
nastave, okolnosti ulaska i povratka u zemlju, itd.® lako vaZeca uredba ne
sadrzi ovlas¢enje Vlade da posebnom odlukom izmeni opsti rezim zastite za
pojedine jedinice lokalne samouprave, to je bilo predvideno prvom i drugom
verzijom uredbe, ako to nalaZu posebne okolnosti.’ Odredba jedne takve
odluke, donete na osnovu ove autorizacije Vlade, kojom je bilo predvideno
duZe radno vreme za ugostiteljske objekte i no¢ne klubove na teritoriji
grada Beograda u odnosu na ostala mesta u Srbiji, jedino je osporena pred
Ustavnim sudom zbog navodne diskriminacije na osnovu prebivalista i
sedi$ta, $to Ustavni sud nije prihvatio kao ustavnopravno relevantan razlog.*’

2.2. Madarska

Za razliku od Srbije gde se postupak za ocenu ustavnosti pokrece
predlogom drzavnih organa, organa autonomnih pokrajina, jedinica lokalne
samouprave i narodnih poslanika, odnosno prihvatanjem inicijative svakog
drugog fizi¢kog ili pravnog lica,!* u Madarskoj se razlikuju postupci za ocenu
ustavnosti opstih pravnih akata na osnovu inicijative za naknadnu normativnu
kontrolu, odnosno ustavnih Zalbi posebne vrste. Nakon stupanja na snagu
novog Osnovnog zakona (Ustava) od 1. januara 2012. godine, naknadnu

7 Zakon o zaStiti stanovni$tva od zaraznih bolesti, SluZbeni glasnik RS 15/2016,

68/20201 136/2020.

8  Uredba o merama za spretavanje i suzbijanje zarazne bolesti Covid-19, Sluzbeni

glasnik RS 66/2020, 93/2020, 94/2020, 100/2020, 109/2020, 111/2020, 120/2020,
122/2020, 126/2020, 138/2020, 141/2020, 144/2020 i 145/2020, Uredba o
merama za sprecavanje i suzbijanje zarazne bolesti Covid-19, SluZbeni glasnik RS
151/2020, 152/2020, 153/2020, 156/2020, 158/2020, 1/2021, 17/2021, 19/2021,
22/2021, 29/2021, 34/2021, 48/2021, 54/2021, 59/2021, 60/2021, 64/2021,
69/2021, 86/2021, 95/2021, 99/2021, 101/2021, 105/2021, 108/2021, 117/2021,
125/2021, 7/2022 i 10/2022, Uredba o merama za sprecavanje i suzbijanje zarazne
bolesti Covid-19, Sluzbeni glasnik RS 33/2022, 48/2022, 53/2022 1 69/2022.

9 Uredba o merama za sprefavanje i suzbijanje zarazne bolesti Covid-19,

Sluzbeni glasnik RS 66/2020... ¢l. 9a st. 2, Uredba o merama za sprecavanje i
suzbijanje zarazne bolesti Covid-19, SluZbeni glasnik RS 151/2020... ¢l. 13 st. 2.

10 ystavni sud Srbije, IU0-100,/2020, 30. 12. 2020.

11 Zakon o Ustavnom sudu, Sluzbeni glasnik RS 109/2007, 99/2011, 18/2013 -
odluka US, 103/2015 i 40/2015, &. 29 st. 1 ta&. 1-2.
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normativnu kontrolu propisa mogu da iniciraju samo Vlada, jedna Cetvrtina
narodnih poslanika, ombudsman, predsednik Vrhovnog suda i republicki
javni tuzilac, dok je pre 31. decembra 2011. godine bukvalno svako imao tu
moguénost.!? Od viSe desetina predmeta pred Ustavnim sudom Madarske
koji se ticu kovida 19, samo Cetiri inicijative su podneli narodni poslanici
(povodom ogranicenja imovine jedinice lokalne samouprave oduzimanjem
prava na porez na motorna vozila,'* odstupanja od odredaba Zakonika o
radu za vreme vanredne situacije'* i izmenjenih pravila o preraspodeli
radnog vremena'®, odnosno povodom toga $to je Vlada proglasila teritoriju
u lokalnoj svojini posebnom privrednom zonom!®), a veéina postupaka
je inicirana po osnovu specificne ustavne Zalbe fizickih lica ili privatnih
organizacija.

U Madarskoj se razlikuje tri tipa ustavnih Zalbi, od kojih se jedan odnosi
na pravo podnosioca da ospori opsSti pravni akt (ili njegove pojedine
odredbe) ukoliko je povreda Ustavom zajamcenog prava nastupila zbog
same primene tog akta, ¢ak i bez prethodne sudske odluke, a podnosiocu
ne stoji na raspolaganju drugo pravno sredstvo.!” Imajuci u vidu spomenutu
strukturu inicijatora ,kovid predmeta’, i logi¢no je da je najces¢i razlog za
neprihvatanje zahteva za pokretanje postupka bio nedostatak neposrednog,
aktuelnog pravnog interesa podnosioca.

U postupku ocenjivanja ustavnosti uredbe o vakcinaciji zaposlenih u
privatnom sektoru,'® Ustavni sud je odbacio ustavne Zalbe zbog nedostatka
povezanosti podnosioca sa osporenom uredbom i njenim pravnim
posledicama. Prema obrazloZenju suda, osporena uredba se ne primenjuje
ex lege, nego posredno, putem diskrecione ocene poslodavca koji slobodno
odlucuje o tome da li ¢e zahtevati vakcinaciju protiv kovida 19 za konkretno
radno mesto ili neée. To jest, u tom slucaju zaposleni nezadovoljni odlukom
poslodavca mogu da se obrate nadleznom sudu radi pravne zastite u okviru
obi¢nogradnopravnog sporai, ukrajnjem slucaju, Ustavnom sudu ,redovnom*
ustavnom Zalbom.'® Na osnovu ranije prakse Ustavnog suda ve¢ je utvrdeno
da se ne moze dokazati licha povezanost sa predmetom ako osporen propis

12 Magyarorszag Alaptorvénye (2011. aprilis 25), ¢l. 24 st. 2 tat. e.

13 Ustavni sud Madarske, 3234/2020 (VII 1), 1. 7. 2020.
4 Ustavni sud Madarske, 3326,/2020 (VIII 5), 5. 8. 2020.
15 Ustavni sud Madarske, 3426,/2021 (X 25), 25. 10. 2021.
16 Ustavni sud Madarske, 3388/2020 (X 22), 22. 10. 2020.

17" 2011. évi CLL Térvény az Alkotmanybirésagrol, ¢l. 26 st. 2.

18 A munkahelyek koronavirus elleni védelmérdl sz616 598/2021. (X 28) Korm.
rendelet.

19 yUstavni sud Madarske, 3088/2022 (III 10), 10. 03. 2022, tac. 22-25.
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jos nije proizveo pravno dejstvo direktno u odnosu na podnosioca, odnosno
ako sama povreda prava jo$ nije nastupila, nije aktuelna.?® No, nisu se
svi u sudu saglasili sa odlukom vec¢ine. Na primer, sutkinja dr Agne$ Cine
(Czine Agnes) izrazila je drugadiji stav u izdvojenom misljenju, smatrajuéi
da ¢e navodna povreda prava uskoro nastupiti jer ¢e stupanjem na snagu
uredbe podnosioci biti izloZeni riziku gubitka radnog mesta ako ne budu
primili vakcinu u odredenom roku. Prema njenom misljenju, postoji bliska
veza izmedu adresata norme (zaposleni), pravne pozicije podnosioca i same
osporene norme, $to ukazuje na neposredan pravni interes podnosioca da
se osporena uredba poni$ti.?! NaZalost, ta argumentacija nije bila dovoljno
ubedljiva da bi sud raspravljao o vakcinaciji protiv kovida 19 u meritumu.

Takode, Ustavni sud Madarske je obustavio postupke za ocenu ustavnosti
specijalnih propisa koji su vazili za vreme posebnog pravnog reZima,??
pretezno sa obrazloZenjem da sprovodenje postupaka nije osnovano niti
opravdano ako osporeni akt viSe nije na snazi, odnosno ne primenjuje se.
S obzirom na dinami¢nost normativnog rada, narocito na samom pocetku
pandemije, podnesci su ulazili u fazu odlucivanja pred Ustavnim sudom
neretko nakon ukidanja ili izmene osporenih akata. lako Ustavni sud
Madarske moZe takode retroaktivno da utvrdi (ne)saglasnost osporenog
akta sa Osnovnim zakonom, ako postoji takva okolnost koja opravdava
nastavak postupka,?® ni u jednom slutaju nije se opredelio za produZetak.
S jedne strane, taj pristup je svakako ekonomican i smanjuje broj predmeta,
to jest rasterecuje sud, ali, s druge strane, postoji bojazan da je sud
propustio da odgovori na neka vazna pravna pitanja koja mogu ponovo da
se pojave u praksi. U manjem broju predmeta sud je odlu¢io u meritumu,
ali odbijaju¢i inicijative, odnosno ustavne Zalbe bez izuzetka; to jest, nije
utvrdio nesaglasnost osporenih odredaba sa Osnovnim zakonom Madarske
ni u jednoj odluci.

Sadrzinski gledano, ustavnim zalbama su bili pobijani najrazlicitiji
propisi, pretezno uredbe Vlade, pocevsi od propisa o preduzetim merama
za oCuvanje stabilnosti nacionalne privrede, preko pravila o zaStitnim
merama za vreme kovida 19, do akata o potvrdivanju zasti¢enosti od
virusa i obaveznoj vakcinaciji. Na sluzbenom sajtu Ustavnog suda Madarske

20 Ustavni sud Madarske 33/2017 (XII 6), 06. 12. 2017, ta&. 33-35.

21 Ustavni sud Madarske, 3088/2022 (III 10), 10. 3. 2022, ta&. 49.

22 7a pojam posebnog pravnog rezima u Madarskoj videti poglavlje 3.1. ovog rada.

23 2011. évi CLI Térvény az Alkotmanybirésagrol, ¢l. 64, tat. e.
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redovno se azurira spisak reSenih predmeta povodom kovida 19, ukljucujuci
i postupke u toku.?* U ovom radu se analiziraju samo one konac¢ne odluke
koje su relevantne sa aspekta ovog ¢lanka.

2.3. Hrvatska

Praksa prilicno plodnog Ustavnog suda Hrvatske u ovoj oblasti obo-
gacena je i detaljnim izdvojenim misljenjima manje-vise istih sudija Cija se
argumentacija delom zasniva i na formalnopravnim razlozima, Sto ¢e biti
analizirano kasnije.

Kao $to je vec reCeno, Ustavni sud Hrvatske se pokazao doslednim u
pogledu ishoda postupaka u ,kovid predmetima,: ili je odbacio ili nije
prihvatio predloge za pokretanje postupaka za ocenu ustavnosti i zakonitosti
restriktivnih mera, ali je, za razliku od Madarske, proglasio neustavnim
napadnute akte u tri izuzetna sluc¢aja. Sud je utvrdio (postupajudi ex officio)
da zabrana rada trgovinskih objekata nedeljom nije u saglasnosti sa Ustavom
jer prilikom odredivanja neradnog dana u toku nedelje StoZer civilne
zastite (ovlasS¢eni donosilac restriktivnih mera) nije postupio u skladu sa
nacelom srazmernosti.?® Zatim nije na$ao razumno i objektivno opravdanje
za tehnicka ogranicenja kojima je aktivno uce$c¢e poslanika na raspravi na
sednicama Sabora, u uslovima pandemije bilo zna¢ajno ograni¢eno.?® I na
kraju, nije prihvatio obrazloZenje Vlade Hrvatske da autonomija univerziteta
obuhvata ovlaS¢enje rukovodstva visokoSkolskih ustanova da odlu¢i o
izuzimanju studenata od primene Odluke o uvodenju posebne sigurnosne
mere obaveznog testiranja na virus SARS-CoV-2 te posebne sigurnosne mere
obaveznog predocenja dokaza o testiranju, cepljenju ili preboljenju zarazne
bolesti kovid 19 radi ulaska u prostore javnopravnih tela.?’

Ustavni sud je pokrenuo postupak po sluzbenoj duZnosti jedino u prvom
spomenutom slucaju (zabrana rada nedeljom), nakon prestanka vaZenja
sporne odredbe, ¢ija normativna kontrola inace nije bila inicirana od
drugih lica niti je bila povod za masovno podnoSenje ustavnih Zalbi. Zato

24 Ustavni sud Madarske https://alkotmanybirosag.hu/uploads/2022/05/inditva
nyok_veszelyhelyzet_szignalt_2022_05_20.pdf, poslednji pristup 26. septembar 2022.

25 Ustavni sud Republike Hrvatske, U-11-2379/2020, 14. 9. 2020, Narodne novine

105/20.

26 Ustavni sud Republike Hrvatske, U-1-4208/2020, 20. 10. 2020, Narodne novine
119/20.

27 Ustavni sud Republike Hrvatske, U-11-7149/2021, 15. 2. 2022, Narodne novine
25/22.

127


https://alkotmanybirosag.hu/uploads/2022/05/inditvanyok_veszelyhelyzet_szignalt_2022_05_20.pdf
https://alkotmanybirosag.hu/uploads/2022/05/inditvanyok_veszelyhelyzet_szignalt_2022_05_20.pdf

K. Beretka (str. 119-151)

se postavilo pitanje uzaludnog ,troSenja energije“ suda za jedan takav
slucaj koji nije prouzrokovao znacajne Stete u pravnom poretku, odnosno
nije proizveo takve posledice koje je Ustavni sud morao da otkloni na ovaj
retroaktivan nacin.?® Postupanje Ustavnog suda je inafe bilo povezano sa
pitanjem ustavnosti rada nedeljom u redovnim okolnostima koje je bilo
predmet viSe ustavnosudskih postupaka pre nekoliko godina, intenzivno
pracenih od javnosti. Tada je sud utvrdio da ,zakonsko propisivanje zabrane
rada prodavnica nedeljom nametnulo prekomeran teret trgovcima na koje
se ta zabrana odnosi, posebno u svetlu okolnosti da su tom zabranom
pogodeni i oni trgovci koji u celosti poStuju prava svojih zaposlenika“?® Na
kraju su sporne odredbe Zakona o trgovini bile ukinute zbog poremecaja
ravnoteze izmedu zaStite prava radnika u prodavnicama i zastite slobode
preduzetnistva trgovaca. O osetljivos¢u ove teme svedocCi i Cinjenica da
je za ,vreme kovida“ Ustavni sud inace odbacio veéinu predloga za ocenu
ustavnosti onih akata koji su meduvremeno stavljeni van snage ili znac¢ajno
izmenjeni (iako bi po ustavnom zakonu imao ovlas¢enje za ocenu ustavnosti
propisa ako nije proteklo viSe od godinu dana od dana prestanka vaZenja
do podnos$enja zahteva, odnosno predloga za pokretanje postupka3?). Prema
jednom izdvojenom misljenju sudije Gorana Selaneca, sutkinje Lovorke KuSan
i sudije Andreja Abramovica, nisu inicijatori postupka krivi $to je Ustavni
sud toliko dugo ¢ekao da donese odluku da je napadnut propis na kraju
ukinut.3! S druge strane, prema obrazloZenju suda, retroaktivno postupanje
moZe biti opravdano jedino u svetlu teZine argumenata u inicijativama,
postojanja javnog interesa i ocene pojedinacnih interesa inicijatora koji se
pojave u veéem broju.3?

2.4. Bosna i Hercegovina

Praksa Ustavnog suda Bosne i Hercegovine ima na neki nacin najsarolikije
ishode postupaka u vezi sa kovidom 19: potvrdio je da je obaveza noSenja
zaStitnih maski legitimna naspram formalne nelegalnosti postupka donosenja

28 Izdvojeno misljenje sudije Miroslava Sumanovié¢a, Ustavni sud Republike Hr-
vatske, U-11-2379/2020, 14. 9. 2020, Narodne novine 105/20.

29 Ustavni sud Republike Hrvatske, U-1-642/2009, 19. 6. 2009, Narodne novine
76/09.

30 Ustavni zakon o Ustavnom sudu Republike Hrvatske, Narodne novine 99/99,
29/02,49/02 - preciscen tekst, ¢l. 56 st. 1.

31 Ustavni sud Republike Hrvatske U-11-1373/2020, 14. 9. 2020.
32 Ustavni sud Republike Hrvatske, U-11-6267/2021, 12. 4. 2022.
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relevantne mere,*? izjavio je da nastavom na daljinu nije povredena sam

bit prava na obrazovanje,** odbacio je kao nedopustenu apelaciju u vezi
sa obavezom noSenja li¢ne zastitne opreme i distanciranja zbog toga Sto je
ratio materiae inkompatibilna sa Ustavom Bosne i Hercegovine®® i odbacio
je apelaciju zbog zabrane kretanja van mesta prebivalista jer su se pravne
okolnosti promenile - predmetna naredba je u meduvremenu stavljena van
snage.3°

Ustavni sud Bosne i Hercegovine moze da odluci da li je bilo koja odredba
ustava ili zakona jednog entiteta u skladu sa Ustavom Bosne i Hercegovine,
$to obuhvata i normativnu kontrolu zakona same federacije (znaci ne samo
entiteta). Takve postupke moze da inicira samo ogranic¢en krug lica: clanovi
Predsednistva, predsedavajuéi ili njegov zamenik ili jedna cetvrtina bilo
kojeg veta Parlamentarne skupStine ili jedna cetvrtina ¢lanova bilo kojeg
zakonodavnog veca nekog entiteta.?” Interesantno je da nijedan ,kovid
postupak” nije bio pokrenut po toj osnovi, nego od privatno pravnih lica
podnoSenjem tzv. apelacije.

Sli¢éno reSenju primenljivom u Madarskoj, Ustavni sud Bosne i Herce-
govine moZe izuzetno da razmatra apelaciju i kada nema prethodne
(pojedinacne) odluke nadleznog suda, ukoliko apelacija ukazuje na ozbiljna
krSenja prava koja Stiti Ustav ili neki medunarodni akt koji se primenjuje u
Bosni i Hercegovini.*® Da bi takva apelacija bila dopustiva, apelant mora da
navodi razloge zbog kojih se smatra Zrtvom povrede prava. Neke apelacije
su odbacene ba$ zbog nedostatka neposrednog pravnog interesa, dok su
druge usvojene ali bez istovremenog ukidanja osporenog akta. Na primer,
u jednoj odluci sud je potvrdio da je apelantova sloboda na kretanje bila
povredena zbog nepostojanja proporcionalnosti izmedu zaStite javnog
zdravlja i naloZene mere, ali, s obzirom na nesumnjiv javni interes da se

33 Ustavni sud Bosne i Hercegovine, AP-3683/20, 22. 12. 2020.
34 Ustavni sud Bosne i Hercegovine, AP-3667/20, 10. 12. 2020.

35 Ustavni sud je smatrao da osporene naredbe kojima se nalaZe obavezno no3enje
zastitnih maski i odrzavanje socijalne distance na javnim povrsinama i zatvorenim
javnim mestima nikako ne mogu dovesti u vezu sa onim odredbama Ustava Bosne
i Hercegovine, odnosno Evropske konvencije za zastitu ljudskih prava na koje se
apelant pozivao; to jest, ,iz ¢injeni¢nog stanja predmeta ne proizlazi da se apelant
drzi u ropskom ili potCinjenom poloZaju, niti da je liSen slobode, niti se obveza
odrZzavanja socijalne distance moZe smatrati ogranicenjem slobode kretanja“ (stav
14 odluke Ustavnog suda Bosne i Hercegovine, AP-1844/20, 2. 7. 2020).

36 Ustavni sud Bosne i Hercegovine, AP-1580/20, 20. 5. 2020.

37 Ustavni sud Bosne i Hercegovine, Aneks IV Opiteg okvirnog sporazuma za mir
u Bosni i Hercegovini i Sluzbeni glasnik BiH 25/2009 - Amandman [, V], 3, a.

38 Pravila Ustavnog suda Bosne i Hercegovine, &l. 18 st. 2.
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uvedu odredena ogranicenja, odnosno zbog mogucih negativnih posledica za
celokupno drustvo, Ustavni sud nije ukinuo predmetnu naredbu Federalnog
Staba civilne zastite.>®

Za razliku od Federacije, u Republici Srpskoj svako moZze dati inicijativu za
pokretanje postupka za ocenjivanje ustavnosti i zakonitosti, kao u Srbiji,*® $to
je rezultiralo time da su pred Ustavnim sudom Republike Srpske napadnuti
skoro svi propisi doneti povodom kovida 19: uredbe sa zakonskom snagom
predsednika RS, zakljucci Republickog Staba za vanredne situacije i sama
odluka o proglasenju vanrednog stanja.

3. FORMALNOPRAVNA DIMENZIJA RESTRIKTIVNIH MERA

U svojoj dugogodisnjoj praksi, Evropski sud za ljudska prava je izradio
poseban test na osnovu kojeg se u svakom pojedinacnom slucaju utvrduje da
li je ogranicenje ljudskog prava sprovedeno u skladu sa principima Evropske
konvencije za zastitu ljudskih prava. lako se elementi tog testa mogu razlicito
tumaciti (Sire u Greer 2000, 23-26), ustavni sudovi se kontinuirano pozivaju
na njih kada odlucuju o tome da li je postojala povreda ljudskih prava, a to
su: 1) da li je meSanje drzave u vrSenje konkretnog individualnog ljudskog
prava bilo nuzZno u demokratskom drustvu, 2) da li je meSanje, odnosno
ogranicenje bilo propisano zakonom i sprovedeno u skladu sa zakonom i 3)
dali je meSanje bilo proporcionalno legitimnom cilju koji se Zeli postici. U vezi
sa praksom ustavnih sudova u istrazivanju, jednoglasno se moze zakljuciti
da ni u jednom slucaju nije bilo sporno da su restriktivne mere bile nuzne,
odnosno da je cilj (tj. ocuvanje javnog zdravlja) bio legitiman. Medutim,
razlikuju se po tome da li bi se taj cilj mogao posti¢i blazim merama (pitanje
proporcionalnosti), odnosno da li su prilikom usvajanja mera bili ispoStovani
zahtevi (formalne) legalnosti. U ovom radu se bavimo samo ovim drugim
pitanjem.

Na pocetku izgradnje doktrine, kriterijum da svaka derogacija mora imati
validan pravni osnov bio je fokusiran iskljucivo na obavezu organa drzavne
vlasti da deluju u okviru zakona i drugih pravnih propisa (legalitet u smislu
supremacije prava) (European Commission for Democracy Through Law
2010, 9). Vremenom su se razvili i neki drugi atributi u vezi sa kvalitetom
akata, kao da ti propisi moraju biti dostupni, razumljivi i predvidljivi

39 Ustavni sud Bosne i Hercegovine, AP-1217/20, 22. 4. 2020, ta&. 72-73.

40 Zakon o Ustavnom sudu Republike Srpske, Sluzbeni glasnik Republike Srpske
104/011i92/12, ¢l. 4. st. 1.
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adresatima, odnosno predvidljivi i samim organima izvr$ne vlasti u smislu da
znaju granice svojih ovlaséenja, to jest kako, kada i prema kojim subjektima
mogu da izriCu (restriktivne) mere (legalitet u smislu pravne sigurnosti)
(Sloot 2020, 163).

Iako su ti zahtevi utvrdeni kao pretpostavke za ogranicenje ljudskih prava
u tzv. redovnim prilikama, smatra se da se moraju primeniti i u slucaju
odstupanja od ljudskih prava u vanrednim okolnostima.*! Takav je i stav
Interamericke komisije za ljudska prava koja je u posebnoj rezoluciji izjavila
da medunarodno pravo postavlja brojne kriterijume, kao Sto su legalitet,
nuznost, srazmernost i pravovremenost, koje drzave moraju da posStuju ¢ak
i u ekstremnim slucajevima (Inter-American Commission on Human Rights
2020, 8).

3.1. Pravna kvalifikacija kovida 19 kao razloga za odstupanje od
ljudskih prava i povezana pitanja

Drzave su suverene da odluce da li bi potencijalna opasnost za Zivot i
zdravlje ljudi opravdavala privremeno ili trajno odstupanje od uobicajenih
modela delovanja u nacionalnom pravnom sistemu. Nezavisno od toga Sto
kovid 19 nesumnjivo predstavlja stvarnu i neposrednu pretnju za pravo svih
pojedinaca na zdravlje i Zivot (Sire u Lebret 2020), prema nekim misljenjima
njegove eventualne posledice ne zahtevaju uvodenje vanrednog rezima.

Primeri Hrvatske, Madarske i Srbije, a delimi¢no i Republike Srpske,
potvrduju da jedan isti dogadaj moze da se tretira veoma razli¢ito u prav-
nom smislu u raznim pravnim sistemima, i da su ustavni sudovi u praksi
zauzeli prili¢no oprezan stav naspram teorijskog koncepta da bi kao ¢uvari
ustava trebalo da prihvataju aktivisticki pristup u oceni vanrednog stanja
(Miljojkovi¢ 2021, 140).

U kontekstu ovog istraZivanja pravna kvalifikacija kovida 19, i u propisima,
i od ustavnih sudova, relevantna je da bi se utvrdilo da li je izricanje
restriktivnih mera imalo svoj validan pravni osnov u pojedinim pravnim
sistemima; to jest, da li su organi vlasti delovali u skladu sa svojim ustavnim
ovlas¢enjima i imali pravi povod za uvodenje rezima koji se bitno razlikovao
od rezima ,u stanju normalnosti®

41 Prema ¢lanu 15 Evropske konvencije za zatitu ljudskih prava i osnovnih

sloboda, vanredne okolnosti su ratno stanje ili druge javne opasnosti koje prete
opstanku nacije, ukljuCuju¢i pretnju organizovanom Zivotu zajednice i drzave
(Lawless v. Ireland (no. 3), 1961, § 28).
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3.1.1. Diskrecija zakonodavne viasti u primeni ustavnih odredaba — slucaj
Hrvatske

U ostvarivanju svoje zakonodavne vlasti, kada ogranicava pojedina ljudska
prava i slobode, Hrvatski sabor moze da postupa na temelju dve ustavne
osnove: ¢lan 16 i ¢lan 17 Ustava Republike Hrvatske.*? Dok se u prvom
slu¢aju ogranicavaju ljudska prava u tzv. redovnim prilikama, na osnovu
zakona donetih u standardnim zakonodavnim postupcima, u drugom slucaju
Hrvatski sabor dvotre¢inskom vecinom odlucuje o ogranicenju pojedinih
prava ,u doba ratnog stanja ili neposredne ugrozenosti nezavisnosti i
jedinstvenosti drzave, te velikih prirodnih nepogoda“.

U konkretnom slucaju, umesto dvotrecinske, kvalifikovane vecine predvi-
dene za ogranic¢enje prava za vreme vanrednog stanja, Hrvatski sabor je
,0bi¢nim“ zakonom - donetim obi¢nom ve¢inom, u hitnom postupku -
utemeljio nadleznost organa izvrSne vlasti (kriznog Staba) za ogranicenje
ljudskih prava zbog okolnosti koje su nastupile zbog kovida 19.

Imajuéi u vidu da se u Ustavu Republike Hrvatske epidemija ne spominje
izriito medu razlozima za uvodenje vanrednog stanja u drzavi, postavilo
se kao sporno pitanje da li kovid 19 moze da se kvalifikuje kao ,velika
prirodna nepogoda“ koja moZze da opravda postupanje Sabora na osnovu
Clana 17 Ustava. Prema Ustavnom sudu, odgovor na to pitanje uopste nije
bitan jer niko nije ovlas¢en da naloZi Hrvatskom saboru kako da postupi
u takvim situacijama. Drugim re¢ima, pitanje da li ¢e se aktivirati ¢lan 17
(proglasenje vanrednog stanja zbog kovida 19) ili nece, u iskljucivoj je
nadleznosti Hrvatskog sabora. Interpretacija Ustavnog suda nam ukazuje na
pretpostavku ustavnosti svih zakona (odnosno mera donetih na osnovu tih
zakona) koji su usvojeni na temelju ¢lana 16, makar u pogledu postojanja
validnog pravnog osnova: ,[..] ¢injenica da osporeni zakoni (i mere) nisu
doneseni na temelju ¢lanka 17 Ustava, po oceni Ustavnog suda, ne ¢ini sama
po sebi te zakone neustavnima“*3

Radi otklanjanja svake nedoumice, Gradanska inicijativa ,0dlucuj-
mo zajedno!“ podnela je predlog za raspisivanje referenduma za dopunu
relevantne ustavne odredbe re¢ima ,epidemije, odnosno pandemije jer se
»jedino ustavnom dopunom ¢lanka 17 moze zajamciti da ¢e ubuduce u stanju
epidemije, odnosno pandemije, o ograni¢enju sloboda i prava Hrvatski sabor
morati odlucivati najviSom kvalifikovanom ve¢inom Kkoju poznaje Ustav

42 Ustav Republike Hrvatske, Narodne novine 56/90, 135/97, 113/00, 28/01,
76/101i5/14.

43 Ustavni sud Republike Hrvatske, U-I-1372/2020, 14. 9. 2020.
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Republike Hrvatske“** lako je, formalnopravno gledano, referendumsko
pitanje odgovaralo zahtevima ustavnosti, Ustavni sud Hrvatske je utvrdio da,
posmatrajuci ustav kao celinu, to nije u skladu sa Ustavom jer ,,ne udovoljava
zahtevu razumne svrhovitosti i delotvornosti referenduma koje su po naravi
stvari inherentne vladavini prava kao jednoj od najvisih ustavnih vrednosti“.*®
Sud je dao obrazloZenje da svaka epidemija jeste i prirodna nepogoda, ali u
konkretnom slucaju Hrvatski sabor nije nasao da kovid 19 predstavlja takvu
pretnju koja bi se mogla izjednaciti sa prirodnom katastrofom drzavnih

razmera - i koja je ,dovoljno jak razlog” za aktiviranje ¢lana 17 Ustava.

Odluka vec¢ine je burno kritikovana, izmedu ostalog, zbog ogranicenja
neposredne demokratije i suviSe fleksibilne interpretacije nadleZnosti
Hrvatskog sabora u smislu ¢lanova 16 i 17, smatrajuci da Ustavni sud na taj
nacin Zeli da spreci da u slucaju uspesnog referenduma Sabor izgubio luksuz
izbora izmedu spomenutih ustavnih ovlas¢enja, odnosno ustavnog osnova za
derogaciju ljudskih prava.

3.1.2. Dopuna ustavnih odredaba zakonom — slucaj Madarske

Problem u pogledu kvalifikacije kovida 19 kao elementarne nepogode
pojavio se i u Madarskoj, ali samo na nivou naucnih rasprava. Naime, Vlada
Madarske je proglasila (prvu) vanrednu situaciju Uredbom od 11. marta
2020. godine,*® na osnovu neposrednog ovla$éenja iz Osnovnog zakona
Madarske koje glasi: , Vlada proglasava vanrednu situaciju u slu¢aju oruzanog
sukoba, ratne situacije ili humanitarne katastrofe u susednoj drzavi, kao i
elementarne nepogode ili industrijskog udesa koji ugrozava bezbednost
Zivota i imovine, kao i radi sprecavanja njihove posledice.” lako kovid
19 nesumnjivo ugrozava bezbednost Zivota i imovine, prema vladaju¢em
nau¢nom shvatanju, ne spada u pojmovni krug elementarnih nepogoda
u madarskom pozitivnom pravu (Szente 2020, 132). Ipak, to nije sprecilo
Vladu Madarske da proglasi vanrednu situaciju bas zbog epidemije izazvane
humanim virusom, pa se postavlja pitanje ustavnosti doticne uredbe i svih
drugih propisa koji su doneti na osnovu nepostojeceg ili spornog ustavno
pravnog osnova. ,Ukoliko ovi propisi materijalno pravno nisu u suprotnosti
sa Osnovnim zakonom, to jest sadrZe odredbe koje je Vlada ionako mogla da

4% ObrazloZenje zahteva Organizacijskog odbora, citira Ustavni sud Republike
Hrvatske, U-VIIR-2180/2022, 16. 5. 2022, tac. 15.

45 Ustavni sud Republike Hrvatske, U-VIIR-2180/2022, 16. 5. 2022.
46 40/2020. (111 11) Korm. rendelet a veszélyhelyzet kihirdetésérél.
47 Magyarorszag Alaptérvény, ¢l. 53.
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donese u skladu sa svojim normativnim ovlaséenjima, i tada su delimi¢no
formalnopravno manjkavi, jer se pozivaju na pogresan pravni osnov“ (Szente
2020, 133).

Naime, Vlada Madarske je proglasila vanrednu situaciju polaze¢i od
zakonske definicije da epidemija izazvana Zivotinjskim ili/i humanim
virusima predstavlja opasnost drugog porekla, osim ,Kklasi¢énih“ prirodnih
opasnosti i opasnosti civilizacijskog porekla, povodom kojih, takode, moze
da se proglasi vanredna situacija, odnosno da se uvede poseban pravni reZim
u zemlji.*® Medutim, sporno je da li je sam zakon u skladu sa Ustavom. Ali u
Madarskoj niko nije pokrenuo ustavnosudski postupak za ocenu ustavnosti
spornog zakona kojim je Parlament Madarske bez neposrednog ovlaséenja iz
Ustava prosirio obim koncepta opasnosti na opisani nacin.

U posebnom pravnom rezimu prosiruju se ovlascenja izvrsne vlasti koja
¢ak moze privremeno da suspenduje primenu pojedinih zakonskih odre-
daba, odnosno da od njih privremeno odstupa (Orszaggyiilés Hivatala 2000).
To reSenje je ,inovacija Osnovnog zakona“ Madarske koja nema svoj jasan
ekvivalent u medunarodnom pravu, iako pojedini elementi mogu da se nadu
u medunarodnoj literaturi (Till 2018, 4). Tako je Vlada Madarske uspela da
u skladu sa samim Ustavom propisuje mere u skoro svim granama prava
koje su odstupile od redovnog pravnog rezima (npr. u oblasti izvrSenja
krivi¢nih sankcija, prava azilanata, prava privrednih drustava, urbanistickog
planiranja, rudarstva, autorskih prava, stranih predstavniStava, osnovnih
licnih i politickih prava) bez intervencije zakonodavne vlasti (Racz 2021).
To ne znaci da su Parlamentu Madarske oduzeta sva ovlas¢enja za uvodenje
posebnog pravnog rezima jer je i dalje jedino ovlas¢en da odluci o ratnom
stanju, odnosno o vanrednom stanju zbog neposredne ratne opasnosti ili
neposredne pretnje pravnom poretku u zemlji - osim ako je sprecen da donosi
te odluke. U tom sludaju predsednik drZave preuzima tu odgovornost.*’

Imajuéi u vidu da prilicno Siroka ovlas¢enja Vlade Madarske za vreme
vanrednih okolnosti predstavljaju ustavnu materiju, pitanje nadleznosti za
uvodenje vanredne situacije per se nije se ni pojavilo pred Ustavnim sudom
Madarske, ali je i dalje diskutabilno postojanje validnog pravnog osnova u
samom Ustavu s obzirom na spornu kvalifikaciju kovida 19 kao elementarne
nepogode.

48 2011. évi CXXVIIL Térvény a katasztréfavédelemrdl és a hozza kapesolédo egyes
torvények modositasardl, ¢l. 44.

49 Magyarorszag Alaptorvény, ¢l. 43 st. 1 tad. 3.
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3.1.3. Sporna granica izmedu vanrednog stanja i vanredne situacije — slucaj
Srbije

U Srbiji je odluka o proglasenju vanrednog stanja doneta uz supotpis
predsednika Narodne skupsStine, Vlade i drZzave na samom pocetku
izbijanja pandemije,*® $to je osporeno pred Ustavnim sudom i zbog same
procedure i zbog postojanja razloga za proglasenje vanrednog stanja. Prema
inicijativama, uspeSno upravljanje situacijom izazvanom kovidom 19 bilo
bi moguce i u uslovima tzv. vanredne situacije. Za razliku od vanrednog
stanja, koje se uvodi neposredno na osnovu Ustava ,kada javna opasnost
ugrozava opstanak drZave ili gradana“?, vanredna situacija je stanje koje
nastaje ,kada su rizici i pretnje ili nastale posledice po stanovnistvo, Zivotnu
sredinu i materijalna i kulturna dobra takvog obima i intenziteta da njihov
nastanak ili posledice nije moguce spreciti ili otkloniti redovnim delovanjem
nadleZnih organa i sluzbi“? Prema oceni Ustavnog suda, skoro je nemoguce
tatno definisati granicu izmedu ovih pravnih instituta, ali je bio miSljenja
da ,pravni ‘kapacitet’ vanredne situacije ni priblizno ne garantuje takvu
delotvornost reagovanja,>? kao vanredno stanje.

Ustavni sud Srbije nije sebe smatrao nadleZnim da oceni jesu li konkretne
okolnosti sluc¢aja opravdavale uvodenje vanrednog pravnog rezima ili nisu,
ali je isticao ,da se ne moZe zakljuciti da nije bio ispunjen ustavni osnov
za proglasenje vanrednog stanja“ Na osnovu premise da dva negativna
¢ine pozitivno dobili bismo konstataciju da je bio ispunjen ustavni osnov
za proglasenje vanrednog stanja u Srbiji zbog kovida 19. Ali ako je tako,
postavlja se pitanje zaSto je sud zauzeo tako ,taktican” stav.

Ne ulaze¢i u naucnu raspravu o odnosu pomenutih pravnih kategorija,
sasvim je prihvatljiva Zivotna realnost da se razlozi za uvodenje vanredne
situacije intenziviraju i vremenom prerastu u vanredno stanje (vid. primer
Republike Srpske). lako to nije bio slucaj u Srbiji, i sam ustavnosudski
postupak je pokazao da je ,ostavljen suviSe veliki normativni prostor koji
bi se morao bolje popuniti, kako bi bio sprecen visok stepen voluntarizma
prilikom procenjivanja“ (Avramovi¢, Mladan 2014, 779) da li je jedan dogadaj
dovoljan razlog za jednu ili drugu vrstu postupanja. Da se podsetimo, za
uvodenje vanredne situacije za Citavu drzavu nadlezna je Vlada na osnovu

50 0dluka o proglagenju vanrednog stanja, Sluzbeni glasnik RS 29/20.
51 Ustav Republike Srbije, Sluzbeni glasnik RS 98/2006 i 115/2021, &l. 200 st. 1.

52 7akon o smanjenju rizika od Kkatastrofa i upravljanju vanrednim situacijama,
Sluzbeni glasnik RS 87/2018, ¢l. 2 st. 1 tac. 7.

53 Ustavni sud Srbije, IU0-42/2020, 22. 5. 2020, Sluzbeni glasnik RS 77/2020.
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predloga Republi¢kog §taba za vanredne situacije,°* a za progla$enje van-
rednog stanja primarno je nadleZna Narodna skupstina. A kako je i Karl Smit
(Carl Schmitt) potencirao, onaj ko odlucuje o stanju nuzde istinski je suveren.

Da li je Narodna skupsStina stvarno bila ogranicena da se sastane i
samostalno odlu¢i o uvodenju vanrednog stanja, prema oceni Ustavnog
suda, fakticko je, a ne pravno pitanje. ,Imajuci u vidu da Ustav, a ni drugi
pravni akti nisu odredili koje su to situacije kad Narodna skupstina nije u
mogucnosti da se sastane, a narocito imajuéi u vidu i Cinjenicu da Ustavni
sud ne moze da ocenjuje organizacione mogucnosti Narodne skupstine da
se sastane bez odlaganja u uslovima postojanja opasnosti po Zivot i zdravlje
ljudi.“>®

Ustavni sud Srbije, slicno Ustavnom sudu Hrvatske, prihvatio je da je
diskreciona odluka narodnih poslanika kako, odnosno po kojoj ustavnoj
odredbi ¢e postupiti. ,Dakle, na delu je samomarginalizovanje Narodne
skupstine i prepustanje dominantne uloge izvrSnoj vlasti. To je uostalom
trajno obeleZje srpskog parlamentarizma, pa se i nije moglo ocekivati da
¢e u periodu vanrednog stanja biti drugacije” (Simovi¢ 2020, 13). Takode,
zbog ocligledno nepostojeé¢ih materijalnih uslova za proglasenje vanrednog
stanja, a i zbog postovanja oskudnih a postojeéih proceduralnih koraka iz
Ustava, ,odluka o proglasenju vanrednog stanja moze biti kritikovana sa
stanovisSta konstitucionalizma, ali ne i sa stanovi$ta ustavnosti, shva¢ene u
pozitivnopravnom smislu“ (Simovi¢ 2020, 15). Taj stav je inace potvrden
odlukom Ustavnog suda Srbije, koji je odbacio predmet zbog nenadleZnosti.

3.1.4. Epidemija kao poseban razlog za proglasenje vanrednog stanja — slucaj
Republike Srpske

Ustav Bosne i Hercegovine ne sadrZi odredbe o proglaSenju vanrednog
stanja na drzavnom nivou nego je proglaseno ,samo“ stanje nesrece
uzrokovano pojavom virusa korona na osnovu Zakona o zastiti i spasavanju
ljudi i materijalnih dobara od prirodnih i drugih nesreca.>® Za razliku od
Federacije, u Republici Srpskoj (RS) uvedena je vanredna situacija dan
pre proglaSenja stanja nesre¢e na federalnom nivou, a nepune dve nedelje
kasnije proglaseno je i vanredno stanje na nivou entiteta (Banjalucki centar

54 Zakon o smanjenju rizika od katastrofa i upravljanju vanrednim situacijama, ¢l.
39 st. 1 tac. 1.

55 Ustavni sud Srbije, IU0-42/2020, 22. 5. 2020, Sluzbeni glasnik RS 77/2020.

56 Zakon o zadtiti i spasavanju ljudi i materijalnih dobara od prirodnih i drugih
nesreca, Sluzbene novine FBiH 39/03, 22/06 i 43/10.
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za ljudska prava 2020, 8) ,zbog epidemioloske situacije u Republici Srpskoj
usled korona virusa 2019-nCoV“>’ Taj propis je inace bio napadnut pred
Ustavnim sudom RS jer, prema navodima inicijatora, Ustav RS ne poznaje
termin ,epidemioloska situacija“, s jedne strane, odnosno zbog toga Sto je,
radi upravljanja potencijalnim pretnjama u zemlji, na snazi ve¢ bila vanredna
situacija sa izvesnim restriktivnim merama, s druge strane. Ustavni sud RS
nije se posebno bavio pitanjem prelaska iz vanredne situacije u vanredno
stanje, kao Sto je ucinio, na primer, Ustavni sud Srbije, odnosno zanemario
je terminolosku primedbu u vezi sa navodnom razlikom izmedu izraza
epidemija i epidemioloska situacija.

Narodna skupstina RS proglasava vanredno stanje u slucaju ugroza-
vanja bezbednosti, usled elementarnih nepogoda (poplava, zemljotresa i
poZara), prirodnih katastrofa, epidemija, povreda ljudskih prava i sloboda
i normalnog funkcionisanja ustavnih organa republike.’® Zna¢i, za razliku
od ostalih drzava u regionu, nije bilo sporno da epidemija (koja je expressis
verbis navedena u samom Ustavu) predstavlja drugaciju opasnost od
elementarnih nepogoda i prirodnih katastrofa®® nego se postavilo pitanje da
je li nastala epidemioloska situacija stvarno ugrozila bezbednost, odnosno
onemogucila normalno funkcionisanje zakonodavnog tela zbog povecanog
zdravstvenog rizika. Prema oceni Ustavnog suda, i jedan i drugi uslov je bio
ispunjen jer je kovid 19 izazvao visok stepen ugroZenosti zdravlja i Zivota
gradana, $to samo po sebi predstavlja ugroZavanje bezbednosti.®® lako
utvrdivanje stepena ugrozenosti bezbednosti u zemlji zbog zabrinjavajuce
epidemioloske situacije jeste fakticko pitanje, Ustavni sud RS nije odbacio
predmet nego je analizom okolnosti slucaja odlu¢io u meritumu.

57 0dluka o proglagenju vanrednog stanja za teritoriju Republike Srpske, Sluzbeni
glasnik Republike Srpske 31/2020, tac. 1.

58 Ustav Republike Srpske, Sluzbeni glasnik Republike Srpske 21/1992 - preticen
tekst, 28/1994 - amandmani XXVI-XLIII, 8/1996 - amandmani XLIV-LI, 13/1996 -
Amandman LII, 15/1996 - ispr. 16/1996 - Amandman LIII, 21/1996 - amandmani
LIV-LXV, 21/2002 - amandmani LXVI-XCII, 26/2002 - ispr. 30/2002 - ispr.
31/2002 - amandmani XCIII-XCVIII, 69/2002 - amandmani XCIX-CIII, 31/2003
- amandmani CIV i CV, 98/2003 - amandmani CVI-CXII, 115/2005 - Amandman
CX1V, 117/2005 - amandmani CXV-CXXI i 48/2011 - Amandman CXXII i Sluzbeni
glasnik BiH 73/2019 - odluka US BiH, ¢l. 70 st. 3.

59 Interesantna je Cinjenica da se u Federaciji BiH masovne pojave ljudskih,
zivotinjskih i biljnih bolesti smatraju prirodnom nepogodom. Zakon o zaStiti i
spasavanju ljudi i materijalnih dobara od prirodnih i drugih nesreca, ¢l. 3 tac. 1.

60 Ustavni sud Republike Srpske, U-24/20, 29. 4. 2021.
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Sto se ti¢e Bosne i Hercegovine, uvodenje stanja nesreca se nije poja-
vilo kao ustavnopravno sporno pitanje pred Ustavnim sudom Bosne i Her-
cegovine, ali je sam sud ,izuzetnom zabrinutos¢u“ konstatovao ,da je u
ovoj narocitoj situaciji, u kojoj se zbog pandemije kovida 19 nalazi i Bosna
i Hercegovina, izostala pravovremena reakcija nadleznog zakonodavca,®;
umesto Parlamenta FBiH, Vlada FBiH je preduzela konkretne i blagovremene

korake da bi se sprecilo nekontrolisano Sirenje bolesti.

3.1.5. Rezimiranje i zakljucci

Sasvim je razumljivo i prihvatljivo da ustavni aranZmani predvidaju
situacije koje mogu da uticu na opstanak drZave i njenih gradana, kada
drzava nije u stanju da reaguje dovoljno brzo. S druge strane, ne bi bilo
racionalno ocekivati da ustavne odredbe sadrze sve potencijalne opasnosti.
Tako se desilo da se u ustavima zemalja koje su obuhvacdene istraZivanjem
epidemija ne spominje izric¢ito kao razlog za uvodenje drugacijeg, vanrednog
rezima, osim Ustava RS. No, ¢ak ni u slucaju RS nisu sve epidemije dovoljan
uzrok za proglasenje vanrednog stanja, samo epidemije velikih razmera
koje ugroZzavaju bezbednost celokupne zemlje. Zato, kada se u pomenutim
predmetima osporavala ustavnost samog pravnog osnova za odstupanje od
»Stanja normalnosti (bilo da je re¢ o vanrednom stanju, vanrednoj situaciji
ili prosirenju ovlaséenja izvrsne vlasti u redovnim okolnostima), ustavni
sudovi su morali da daju odgovor ne samo na pravna nego i na fakticka
pitanja. Ustavni sud Srbije nije se smatrao nadleznim, dok je Ustavni sud
RS odlucio u meritumu. Ustavni sud Hrvatske nije se upustao u detalje jer
sam zakonodavac treba da oceni po kom ustavnom osnovu ¢e postupiti,
imaju¢i u vidu okolnosti konkretnog slucaja. Ustavni sud po pravilu ne
moZe da preispituje tu odluku. lako pred Ustavnim sudom Madarske niko
nije osporavao povod i pravni osnov za uvodenje posebnog pravnog rezima,
strucna javnost je izrazila svoju zabrinutost.

Sumirajuéi iskustva iz ustavnosudskih postupaka, moze se zakljuciti da su
ustavi u regionu nepotpuni i/ili problemati¢ni u pogledu razloga za uvodenje
vanrednog rezima u kojima se moZe odstupiti od ljudskih prava; pa, ustavni
sudovi su se nasli u situaciji da se praznine mogu popuniti davanjem
odgovora na neka fakticka pitanja - $to je svakako van njihove nadleznosti.

61 Ustavni sud Bosne i Hercegovine, AP-1217/20, 22. 4. 2020, ta&. 54.
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3.2. Nadleznost za donosenje restriktivnhih mera i povezana
pitanja

»,NadleZnost drzavnog organa je po svojoj prirodi par excellence sistemsko
pitanje. U najmanju ruku, nadleZnost je uslov formalne valjanosti svakog
pravnog akta“ (Slavni¢ 2013, 225). Zato je izuzetno vazno, narocito u tako
osetljivim okolnostima kao $to su one koje su nastupile zbog kovida 19, da
se unapred zna ko, kojim aktima i na osnovu ¢ega moze da derogira ljudska
prava. U Hrvatskoj i Bosni i Hercegovini ve¢inu restriktivnih mera je doneo
direktno krizni $tab, a u Madarskoj i Srbiji vlada, u obliku uredbi (naravno sa
izuzecima, vid. kasnije slucaj Srbije). U Srbiji je povremeno radno telo Vlade,
Krizni Stab za suzbijanje zarazne bolesti COVID-19, na celu sa premijerkom,
ucestvovalo u donoSenju restriktivnih mera samo posredno: na samom
pocetku je bio zaduzen za obaveStenje javnosti,®? a kasnije se, razvojem
situacije, njegova uloga prosirila te je davao predloge, misljenja i stru¢na
obrazloZenja.® Sto se tice Madarske, profesionalnu potporu su pruzala
posebna odeljenja pojedinih ministarstava, narocito Ministarstva za ljudske

resurse, ali kona¢nu re¢ u svakom slucaju je imala Vlada.

lako organi izvrSne vlasti i uprave podlezu manjem broju ogranic¢enja
u vanrednim, odnosno neuobicajenim okolnostima, prepreka njihovom
brzom delovanju je demokratija kao takva, koja zahteva konsenzus vecine i
postojanje raznih modela medusobne kontrole izmedu organa vlasti. ,Dakle,
da bi se zastitio opstanak demokratije kao takve, zakonodavna procedura
je morala da stvori paradoks: smanjenjem demokratske kontrole kako bi se
povecala efikasnost izvr$ne vlasti“ (Zwitter 2012, 100). U ovom poglavlju
prvenstveno analiziramo kako su ustavni sudovi u regionu pristupali
pitanjima osnovanosti nadleznosti i demokratske kontrole organa izvrSne
vlasti koji su umesto zakonodavca propisali restriktivne mere i neretko
regulisali odstupanje od ljudskih prava povodom kovida 19 van ustavnih

okvira.

62 zakljuak Vlade (05 broj 53-2928/2020), Sluzbeni glasnik RS 48/2020.

63 0dluka o obrazovanju Kriznog $taba za suzbijanje zarazne bolesti Covid-19,
Sluzbeni glasnik RS 132/2020.
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3.2.1. Nepostojeca direktna parlamentarna kontrola — slucaj Hrvatske

Kao $to je ve¢ u uvodnom delu istaknuto, u radu smo se koncentrisali
»,Samo“ na one ustavnosudske postupke koji su inicirani povodom potvr-
divanja (ne)saglasnosti nekog propisa sa ustavom, odnosno zakonima.
Sta se smatra propisom, osim zakona i klasi¢nih opstih pravnih akata ¢iju
ustavnost i zakonitost moze da ispituje ustavni sud, zavisi od ustavnog
poretka konkretne drzave i tumacenja koje je usvojio sam ustavni sud. To
pitanje se postavilo kao relevantno povodom normativne kontrole odluka
kriznog Staba u Hrvatskoj (StoZer civilne zaStite), koje, kao ,strucno,
operativno i koordinativno telo za provodenje mera i aktivnosti civilne
zaStite u velikim nesreama i katastrofama“ pod direktnim nadzorom
Vlade Republike Hrvatske, mozZe neposredno da naredi sigurnosne mere za
sprecavanje $irenja virusa, uz ministra zdravlja.®* Imajuéi u vidu da je veéina
restriktivnih mera bila propisana odlukama StoZera civilne zastite, prvobitni
zadatak Ustavnog suda Hrvatske bio je da potvrdi (ili odbije) da li Stozer
uopSte moze biti ovlascen (zahvaljujuci izmeni zakona, a ne neposredno na
osnovu ustava) da ogranicava ljudska prava.

Analiziraju¢i zakonodavni okvir, odgovor suda je bio pozitivan: odgo-
varaju¢im izmenama zakona StoZer je dobio ovlas¢enje da normira pitanja
iz nadleznosti Hrvatskog sabora, ukljucuju¢i i ogranicenje ljudskih prava, u
skladu sa Ustavom. U svom izdvojenom misljenju pojedine sudije Ustavnog
suda smatrale su da takav stav, izmedu ostalog, podrzava delatnost jednog
sparalelnog zakonodavca, na celu s ministrom policije, koji se ne mora
opterecdivati ustavnim ogranifenjima niti zakonodavnim procedurama“®®
Naime, Hrvatski sabor moze jedino posredstvom Vlade da kontroliSe njena
tela, ukljuCujuéi i StoZer, da traZi posebne izveStaje o njihovom radu i u
krajnjem slucaju nezadovoljstva da pokrene postupak glasanja o nepoverenju
Vladi (Gardasevi¢ 2021, 115). S druge strane, vecina sudija Ustavnog suda
smatra da nedostatak direktne kontrole zakonodavne vlasti nad StoZerom
nije problemati¢an dok se obezbeduje ustavnosudska zastita protiv odluka
Stozera, odnosno eventualne zloupotrebe nadleznosti kriznog Staba.

64 Ustavni sud Republike Hrvatske, U-1-1372/2020, 14. 9. 2020.

65 1zdvojeno misljenje sudije Anreja Abramoviéa, Lovorke Kusan, Gorana Selaneca,
Ustavni sud Republike Hrvatske, U-1-1372/2020, 14. 9. 2020.
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lako se njegove odluke smatraju interventnim merama koje u normalnim
okolnostima nemaju karakter ,drugih propisa“ u smislu dopustenog pred-
meta ocene ustavnosti i zakonitosti, prema Ustavnom sudu, one mogu biti
predmet normativne kontrole ukoliko se njima nesporno ogranic¢avaju neka
ljudska prava, odnosno kada ugrozavaju samu bit tih prava.®®

3.2.2. Neustavne mere u formalnopravnom smislu — sluc¢aj Bosne
i Hercegovine

Ustavni sud Bosne i Hercegovine je zauzeo drugacije stajaliste od kolega u
Hrvatskoj, iako je model donoSenja restriktivnih mera u zemlji bio slican. U
Bosni i Hercegovini, kada je Vlada Federacije BiH proglasila stanje nesrece,
Federalni Stab civilne zaStite je dobio ovlaséenje ,da u skladu s Federalnim
planom i vaZe¢im zakonskim propisima preuzme sve aktivnosti oko
koordinacije i rukovodenja akcijama zastite i spasavanja ljudi na ugrozenom
podrudju’, uklju€ujudi i nalaganje brojnih mera donosenjem naredbi i drugih
opstih akata.®’” Pred Ustavnim sudom Bosne i Hercegovine postavilo se kao
sporno pitanje da li je zakonodavna vlast stvarno odobrila, dodelila izvrsnoj
vlasti, to jest Federalnom S$tabu, toliko Siroka ovlas¢enja za upravljanje
krizom zbog kovida 19 kojima su ozbiljno ogranicena ljudska prava. Ustavni
sud se pokazao kao izuzetno detaljan, a i kriticki u analizi proceduralnih
garancija vladavine prava. U prvom Kkrugu, ispitivao je da li je pravni osnov
(u konkretnom slucaju zakon) za delovanje Federalnog Staba ispunio sve
uslove legaliteta u smislu pravne sigurnosti jer fakticki svaka nepreciznost
zakonskih odredaba moZe voditi proizvoljnosti u odredivanju restriktivnih
mera; zatim je analizirao da li je postojala kontrola tih mera, tacnije da li je
zakonodavac kontrolisao donosioca tih mera. Cak i u uslovima poremeéenog
sistema podele vlasti, do kojeg je nesumnjivo doslo u skoro svim drzavama
zbog kovida 19, ,nadzor zakonodavne vlasti mora da postoji [...], neophodno
[je] da postoji takav pravni okvir na osnovu kojeg izvrsna vlast preduzima
mere [...], koji sustinski uspostavlja ogranicenja izvrsnoj vlasti s ciljem da se
onemogudi zloupotrebljavanje svojih ovla§¢enja“.®®

Prema Ustavnom sudu Bosne i Hercegovine, pasivnost Parlamenta Fede-
racije BiH ,da na jasan i blagovremen nacin u okviru svojih ovlaS¢enja
uspostavi okvir delovanja izvr$ne vlasti“®® u suprotnosti je sa ustavnim

66 Ustavni sud Republike Hrvatske, U-1-1372/2020, 14. 9. 2020, ta¢. 33.1.
67 Ustavni sud Bosne i Hercegovine, AP-1217/20, 22. 4. 2020, ta&. 55.

68 Ustavni sud Bosne i Hercegovine, AP-3683/20, 22. 12. 2020, tac. 69.
69 Ustavni sud Bosne i Hercegovine, AP-3683/20, 22. 12. 2020, tat. 72.

141



K. Beretka (str. 119-151)

garancijama pojedinih ljudskih prava i, na primer, na osnovu tog obrazloZenja
proglasio je obavezu noSenja zastitnih maski u drzavi neustavnom. Nadalje,
sloboda kretanja za razne kategorije stanovniStva bila je ogranicena,
odnosno pravo koje iz te slobode proizlazi bilo je prekrSeno cinjenicom
da Federalni Stab nije dobio jasne smernice od visSih tela, odnosno da nije
utvrdena njegova obaveza da restriktivne mere ,redovno preispituje i
produzi samo ako je to ‘neophodno u demokratskom drustvu’“’® Ustavni sud
je usvojio taj stav nezavisno od opStepoznate ustavne obaveze svakog organa
i organizacije da svoje aktivnosti uskladi sa ustavnim garancijama ljudskih
prava i sloboda - $to znaci da moraju ,voditi racuna o tome da se njima ne
naruSavaju ljudska i ustavna prava u meri vecoj nego $to je to neophodno, a
narocito da mere budu ogranicenog trajanja, da se u razumnim vremenskim
rokovima preispituju i prilagodavaju trenutnoj situaciji, te da ne stavljaju
prekomeran teret na one na koje se odnose"“”?

S druge strane, Ustavni sud nije osporio sam znacaj ogranicenja, zaklju-
¢ivsi da bi ukidanje osporenih i prvenstveno u formalnopravnom smislu
neustavnih mera bilo neosnovano s obzirom na nesumnjiv javni interes za
njihovo uvodenje, odnosno potencijalne negativne posledice koje bi mogle
nastupati ukidanjem tih mera.”?

3.2.3. Pitanje zloupotrebe zakonodavne vlasti — slucaj Madarske

U Madarskoj su originalno sve mere koje su usvojene od izvrs$ne vlasti
za vreme vanredne situacije neposredno na osnovu Osnovnog zakona bile
ograniCenog trajanja; vazile bi najduze 15 dana, osim ako je Parlament
posebno ovlastio Vladu na produZenje tog roka.”® Ali umesto pojedinacne
autorizacije svake mere posebno, Parlament Madarske je usvojio jedno
specificno reSenje radi obezbedivanja parlamentarne Kkontrole nad
delovanjem Vlade i u specijalnom zakonu o zastiti protiv kovida 19
omogucavao da sama Vlada odluci o produzenju dejstva pojedinih mera i
propisa do kraja vanredne situacije.”* lako se na prvi pogled ¢ini da je izvr§na
vlast potpuno slobodna da radi bukvalno sve sto hoce, Parlament Madarske
je zadrzao pravo da bilo kad povuce tu autorizaciju, odnosno na osnovu
samog zakona je i dalje ostao u obavezi na naknadnu potvrdu svake mere

70 Ustavni sud Bosne i Hercegovine, AP-1217/20, 22. 4. 2020, ta&. 72.
7L Ustavni sud Bosne i Hercegovine, AP-1217/20, 22. 4. 2020, ta&. 56.

72 Ustavni sud Bosne i Hercegovine, AP-1217/20, 22. 4. 2020, ta&. 73.

73 Magyarorszag Alaptérvénye, ¢l. 53 st. 3.

74 2020. évi XIL Torvény a koronavirus elleni védekezésro], ¢l. 3.
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Vlade. Takode, prema Ustavnom sudu Madarske, ni ustavotvorac nije dao
neograniCena ovlaséenja Vladi jer je ,nacelo neogranicene ili nekontrolisane
vlasti suprotno duhu Osnovnog zakona, ¢ak i za vreme posebnog pravnog
reZzima“’®> Osim toga, ¢injenica da se funkcionisanje Ustavnog suda ne moZe
suspendovati ni u vanrednim okolnostima takode obezbeduje moguénost
naknadne (normativne) kontrole.”®

Stru€na javnost se malo Kkriti¢nije ophodi prema ustanovi specijalnog
pravnog rezima, smatraju¢i da poStovanje ustavnih zahteva kao Sto su
utvrdivanje realne opasnosti, jasno razlikovanje pravila ,normalnog” i
specijalnog pravnog rezima i privremeni karakter vanrednih mera nacelno
predstavlja odgovarajuce sredstvo protiv koncentracije vlasti, ali ne moze da
pruza nikakvu zastitu od zloupotrebe normativne vlasti samog zakonodavca
(Voros 2020, 41). U slicnom kontekstu se mozZe analizirati i slucaj Hrvatske.

3.2.4. Delegiranje ovlas¢enja za derogaciju ljudskih prava — slucaj Srbije i
Republike Srpske

U Srbiji ,kad Narodna skupsStina nije u mogucnosti da se sastane,
mere kojima se odstupa od ljudskih i manjinskih prava moZe propisati
Vlada, uredbom, uz supotpis predsednika Republike“’” S obzirom na to
da je i sama odluka o proglaSenju vanrednog stanja bila doneta mimo
Narodne skupstine, bilo je ocekivano da necée ucestvovati ni u donosenju
restriktivnih mera (samo naknadno, njihovim potvrdivanjem). Ali da li
u Srbiji postoji moguénost da se ovlascenje za derogaciju ljudskih prava
delegira dalje? Drugim reCima, da li organ drzavne uprave (konkretno
Ministarstvo unutrasnjih poslova, uz saglasnost ministra zdravlja) moze da
donese restriktivne mere umesto izvrsne vlasti, na osnovu uredbe Vlade,
i tako ogranici, ¢ak i zabrani kretanje za vreme vanrednog stanja? Prema
izdvojenom misljenju sudije prof. dr TamaSa Korheca (Korhecz Tamas),
imajué¢i u vidu vazece ustavne odredbe u Srbiji, odgovor je negativan.
Citirano ustavno ovlasc¢enje znaci da, osim propisivanja ljudskih prava
od kojih se moZe odstupiti, Vlada je u obavezi da odredi i mere kojima
se odstupa od tih prava, a organe drzave uprave moZe jedino da ovlasti
da konkretizuju te mere radi lakSeg i efikasnijeg sprovodenja. Prvobitna
uredba Vlade je glasila da ,Ministarstvo unutrasnjih poslova, u saglasnosti
sa Ministarstvom zdravlja, moze privremeno da ogranici ili zabrani kretanje

75 Ustavni sud Madarske, 15/2021. (V 13), 13. 5. 2021, tac. 33.
76 Ustavni sud Madarske, 23/2021 (VII 13), 13. 7. 2021, ta&. 25.
77 Ustav Republike Srbije, &l. 200 st. 6.
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licima na javnim mestima“’® a naredbom su konkretizovani subjekti,

vremenski okvir, mesta itd.”? Naredba ministra je upravni propis kojim se
ne mogu stvarati ili ukidati prava i obaveze ¢ak ni za vreme vanrednog
stanja, iako je ta¢no to ucinjeno.

Ustavni sud, odnosno ve¢ina sudija, nije se posebno bavio pravnom
sadrzinom osporene naredbe, odnosno uredbe kojom je dato ovlaséenje za
sprovodenja mera, nego se rukovodio prakticnim potrebama, a to je ,Sto
konkretizacija mera u takvim situacijama i po prirodi stvari pripada organu
koji ih efikasno i efektivno moze primeniti na terenu, u okvirima razvoja
fakticke situacije koja se vremenski moZe veoma brzo menjati, a od cega
izdvojenom misljenju, stav vecine je bio ,da osporena Naredba ministra
unutras$njih poslova sustinski predstavlja odgovarajuc¢i sprovedbeni akt,
koji sam po sebi ne predstavlja vid izvornog i samostalnog odlucivanja
samog ministra unutrasnjih poslova, ve¢ je na taj nafin samo realizovana
i konkretizovana uredba Vlade“®' Ako je tako, postavlja se pitanje zaSto
je Vlada stavila van snage osporenu naredbu i smatrala potrebnim da
implementira sve relevantne odredbe u svoju uredbu.??

Nakon ukidanja vanrednog stanja u skladu sa Ustavom, Narodna skupstina
je potvrdila Uredbu Vlade o merama za vreme vanrednog stanja zajedno sa
svim drugim izmenama i dopunama,® uklju¢ujuéi prvobitnu verziju kojom
je data autorizacija za regulisanje uslova za ogranicenje i zabranu kretanja,
odnosno izmenu kojom je osporena naredba stavljena van snage. Na taj nacin
je zakonodavna vlast i u ovom slucaju, makar posredno, ostvarila naknadnu
kontrolu restriktivnih mera, ali treba imati u vidu da osporena naredba nije
po naslovu spomenuta.

Pred Ustavnim sudom Republike Srpske pojavila se sli¢na dilema (samo sa
drugacijim ishodom), to jest da li je Republicki Stab za vanredne situacije bio
ovlaséen da ograni€i kretanje u zarazenom i ugroZenom podrucju, imajuci
u vidu ustavnu odredbu da se ,samo zakonom mogu uvesti ograniCenja

78 Uredba o merama za vreme vanrednog stanja, Sluzbeni glasnik RS 21/2020, &l.
2.

7% Naredba o ograniéenju i zabrani kretanja lica na teritoriji Republike Srbije,
Sluzbeni glasnik RS 34/20, 39/20, 40/20, 46/20 i 50/20.

80 Ustavni sud Srbije, IUo-45/2020, 28. 10. 2020.
81 Ibid.

82 Uredba o izmenama i dopunama uredbe o merama za vreme vanrednog stanja,
Sluzbeni glasnik RS 53/2020.

83 Zakon o potvrdivanju uredaba koje je Vlada uz supotpis Predsednika republike
donela za vreme vanrednog stanja, Sluzbeni glasnik RS 62/2020.
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kretanja, ukoliko je to, izmedu ostalog, neophodno radi zastite bezbednosti
i zdravlja ljudi“®* Prema shvatanju Ustavnog suda, ,osporeni zakljuéci nisu
doneseni s ciljem izvrsavanja zakona, ve¢ je njima izvrSeno neposredno
uredivanje odnosa... koji predstavljaju zakonsku materiju“®® Zato je sud
utvrdio da predmetni zakljucci nisu bili u skladu sa Ustavom za vreme
njihovog vazZenja. NaZzalost, nakon utvrdivanja tih razloga neustavnosti,
odnosno nezakonitosti, sud se nije upustio u raspravu o drugim navodima
inicijatora, kao $to je objavljivanje zaklju¢aka Republickog Staba u Sluzbenom
glasniku Republike Srpske, i na taj nacin je propustio da se pozabavi jo$
jednim segmentom pravne sigurnosti, a to je obaveza obavestenja gradana o
njihovim obavezama, narocito u vanrednim prilikama.

3.2.5. Rezimiranje i zakljucci

Nezavisno od ishoda postupaka, odnosno nacina odlucivanja ustavnih
sudova o pravnoj kvalifikaciji kovida 19 kao razloga za uvodenje posebnih
rezima, moze se zakljuciti da su se zemlje (a i nacionalni ustavni sudovi)
u regionu manje-viSe saglasile da je to relativno velika opasnost koja
opravdava razli¢ito postupanje u odnosu na uobicajeno - ¢ak i kad nije
uvedeno vanredno stanje u konkretnoj zemlji. Takode, sli¢ni aspekti su uzeti
u obzir skoro u svakoj drzavi prilikom uspostavljanja vanredne upravljacke
strukture za rukovanje konstantno promenljivom situacijom zbog kovida 19.
Kako obrazloZenje predloga relevantne odredbe Osnovnog zakona Madarske
glasi, ,nakon proglasenja posebnog pravnog rezima, potrebno je obezbediti
brzo, operativno i odgovorno odlucivanje kako u politi¢kom, tako u pravnom
smislu, na koje se Vlada pokazuje jedino sposobnim u pravnom poretku
Madarske“®¢ Taj pristup je u skladu sa koncepcijom Karla Smita i Porda
Agambena (Giorgio Agamben) koji tvrde da je najverovatnije ,izvrSna vlast
najbolji i moZda jedini institucionalni akter koji moZe da upravlja hitnim
situacijama bezbednosnog karaktera“ (Diaz Crego, Kotanidis 2020, 4). Ostale
drzave u istrazivanju doSle su do sli¢nog zakljucka.

S druge strane, ne smemo zaboraviti da ,ustavna uredenja koja definiSu
politicki poredak drZave za vreme normalnosti vaZe i za vreme vanrednog
stanja. ... norme vanrednog stanja se i dalje rukovode principima demokratije
i vladavine prava“ (Zwitter 2012, 101). Zato je izuzetno vazno da postupajuci

84 Ustavni sud Republike Srpske, U-40/20, 29. 4. 2021.
85 Ibid.

86 Az Alaptorvényhez és annak mddositadsaihoz indokoldsok, Indokolasok tara,
Magyar Kézlény 2020/161.
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organi imaju ovlaS¢enje za derogaciju ljudskih prava neposredno na osnovu
ustava i da se analiza restriktivnih mera koju vrsSe ustavni sudovi dovede
,u vezu sa mehanizmima zaStite kojima se uspostavlja kontrola nad
takvim delovanjem organa izvrsne vlasti“®’, osim ispitivanja zaKonitosti,
srazmernosti, nuznosti, odnosno legitimnosti svakog meSanja izvr$ne vlasti
u vrSenje ljudskih prava. Taj koncept odgovara tzv. Medisonovom pristupu
prema vanrednom stanju, koji kaze da se sistem kocnica i ravnoteze mora
sacuvati ¢ak i u ekstremnim okolnostima, odnosno da se akti izvrSne vlasti
uvek moraju podvrgnuti sudskoj proveri i kontroli zakonodavca (Diaz,
Kotanidis 2020, 5). Taj model ,ne zahteva od sudova da poniStavaju akte
vanredne upravljacke strukture ili da se angaZzuju sudskom aktivizmom,
ve( da postavljaju ustavne standarde prema kojima Ce se ti akti ocenjivati”
(Miljojkovi¢ 2021, 142). Ustavni sud Hrvatske, na primer, nije uspeo da ispuni
standarde tog modela (Miljojkovi¢ 2021, 142) i pratio je viSe zastupljenu,
iako kontroverznu teoriju Karla Smita o tome da su vanredna ovla$é¢enja
suverena neogranicena i nevezana jer jedino on moze delovati izvan pravne
normalnosti (Diaz, Kotanidis 2020, 4). Takav pritup se moZe primetiti
i u Madarskoj i Srbiji, dok su se Ustavni sud BiH i Ustavni sud RS kriti¢nije
ophodili prema zakonodavnim resenjima u vezi sa borbom protiv kovida 19.

Generalno gledano, ustavni sudovi u regionu nisu previse insistirali
na striktnoj ispunjenosti proceduralnih zahteva vladavine prava u smislu
pravne sigurnosti - da li je nadleZnost organa koji je stekao ovlas¢enje za
donoSenje restriktivnih mera uspostavljena tatno na ustavom predviden
nacin, da li postoji direktna parlamentarna kontrola delovanja tih organa i
da li su zakonodavac i/ili vlada prekrsili granice svojih ovlaséenja iz ustava
prilikom regulisanja pojedinih elemenata vanredne upravljacke strukture -
nego su viSe naglasili vaznost materijalne strane vladavine prava (njenu Siru
sadrZajnu perspektivu).

4. KONKLUZIJA

Prilikom osporavanja akata donetih ,za vreme kovida“ ili zbog kovida 19
inicijatori normativne kontrole rukovodili su se najrazli¢itijim razlozima:
nepostojanje pravnog osnova za derogaciju ljudskih prava i donoSenje
restriktivnih mera, pozivanje na pogresan pravni osnov prilikom odstupanja
od ljudskih prava, odnosno regulisanja vanrednih upravljackih struktura,
$to je povezano i sa spornom kvalifikacijom pandemije, to jest epidemije

87 Ustavni sud Bosne i Hercegovine, AP-3683,/20, 22. 12. 2020, ta¢. 69.
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kao povoda za uvodenje vanrednog stanja, nenadleZznost za donoSenje
restriktivnih mera, nedostatak kontrole tih mera od zakonodavne vlasti,
defekti u samom kvalitetu akata, kao $to su nerazumljivost, neobjavljivanje
itd.; kao da inicijatori ,koji sagledavaju situaciju isklju¢ivo sa formalnog
stanovista“ zapravo ne uvidaju da se drzava nalazi u koliko teskoj situaciji
kada se suocava sa Sirenjem do sada nepoznate zarazne bolesti.5®

Preveliko insistiranje na formi moZe isprazniti suStinu same pravne
norme® i promovisati vladavinu razuma i dominaciju racionalnosti nad
pozitivnim pravom i pravnim miSljenjem, a to je suviSe Sirok i nejasan
cili da bi mu se tezilo (Chiassoni 2021, 787). S druge strane, prema
formalnom shvatanju vladavine prava, pravila po kojima se oblikuje drzavno
delovanje, narocito podela vlasti, ukljucujudéi i ,instrumentalna ogranicenja
ponasanja drzavne vlasti“ (Lauc 2015, 51), podjednako su bitna. Iako je
sevolucija ustavne prakse dovela do znatne tolerancije sitnih gresaka“ u
nacinu donoSenja propisa (Mijanovi¢ 1963, 217) totalnim odbacivanjem
proceduralne perspektive vladavine prava kao ,manje bitne®, ignoriSu se
viSevekovne tekovine samog pravnog razvoja. To samo potvrduje potrebu da
se pronade odgovarajuca ravnoteza izmedu forme i sadrzine, $to je u sustini
osnovni zadatak ustavnih sudova u ¢uvanju i odrzavanju ustavnog poretka.

Analizom relevantnih ustavnosudskih predmeta, nezavisno od razlicitih
normativnih reSenja primenljivih u regionu, potvrdeno je da su se, u ne-
dostatku odgovarajucih, jasnih ustavnih i/ili zakonskih definicija i regu-
lativa u svakoj drZavi koja je obuhvacena istrazivanjem, ustavni sudovi kao
institucionalne garancije vladavine prava nasli u teskoj situaciji. S jedne
strane, morali su da paze da bez iskoriS¢avanja Sirokog polja ocene ,sami ne
donose arbitrarne odluke, da ne stvaraju samo svoja vrednosna merila, da
ne odlucuju aktivisticko ili da ne traze formalne razloge u cilju da izbegnu
donosSenje meritorne odluke“ (Korpi¢, Horvat 2018, 84). S druge strane, od
njih se ocekivalo da nadu makar nacelna reSenja za najurgentnija pitanja koja
su se postavila povodom kovida 19 da bi se izbegli buduéi ustavnosudski
sporovi zbog eventualne pojave novih bolesti.

Ustavnisudoviuregionu generalno subiraliliniju manjeg otporaiumestoda
saCuvaju osnove sistema kocnica i balansa za vreme jedne ekstremne situacije
kakva je bila pandemija kovida 19, prihvatili su samomargionalizovanje
parlamenta i skoro neograniceno proSirenje ovlasS¢enja izvrSne vlasti u
Sirem smislu (pocevsi od vlade preko organa drzave uprave do povremenih

88 Ibid,

89 1zdvojeno saglasno migljenje Jovana Cirica, sudije Ustavnog suda Srbije, Ustavni
sud Srbije, IU0-45/2020, 28. 10. 2020, Sluzbeni glasnik RS 126/2020.
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radnih tela, na primer, kriznih $tabova) prilikom odlucivanja o restriktivnim
merama. Citajuéi obrazloZenja ustavnosudskih odluka moZemo zakljuditi
da su sudovi pretezno dali prednost materijalnim aspektima vladavine
prava, to jest vladavini standarda umesto pravila, sistemskom zakljucivanju
umesto doslovnog znacenja, argumentaciji umesto neposredne primene
pravila i mukotrpnim tumacenjima umesto ex ante jasnoée (Waldron 2011,
21). Takode, iskristalizovali su se neki ne manje vazni formalni zahtevi
kao $to su jasan povod za odstupanje od ,normalnog“ pravnog rezima,
ustavna regulativa nadleznosti vanredne upravljacke strukture, zadrzavanje
neposredne kontrole zakonodavne vlasti nad delovanjem vanrednih
struktura izvr$ne vlasti. Regulisanjem tih pitanja izbegli bi se potencijalni
ustavnosudski sporovi ili bi se bar olaksalo rad sudija prilikom odlucivanja
u buducénosti.
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SLUZBENOST UPOTREBE (USUS) U RIMSKOM | SRPSKOM
PRAVU

Pravo upotrebe je licna sluZzbenost, koja titulara prava ovlasé¢uje da stvar
koristi u granicama svojih potreba. Shodno klasifikaciji nastaloj u rimskom
pravu, ubraja se u servitutes personarum, zajedno sa pravom plodouZivanja,
besplatnog stanovanja i koris¢enja rada tudeg roba ili Zivotinje. Uoblicen u
postklasicnom rimskom pravu, uz neznatne izmene, institut je preuzelo srpsko
srednjovekovno, a sredinom XIX veka i moderno pravo donosenjem Gradanskog
zakonika za KnjaZevstvo Srpsko. Servitut poznaje i pozitivno pravo Republike
Srbije. Uprkos tome, dileme koje se ti¢u obima vrSenja prava - da li uzuar
sti¢e pravo na plodove i da li je viastan pravo ustupiti drugom, zadavale
su glavobolje i rimskim jurisprudentima i danasnjim pravnicima. Na to da
ukaZemo na problematiku instituta i ponudimo pragmaticna reSenja, naveo
nas je Odgovor Privrednog apelacionog suda na pitanje niZestepenih sudova o
pomenutim kontroverzama.

U radu su primenjeni jezic¢ko, sistemsko i istorijsko tumacenje i istorijski
metod.

Kljuéne rec¢i: =~ Rimsko pravo. - Gradanski zakonik Austrije (ABGB). -
Gradanski zakonik za KnjaZevstvo Srpsko (SGZ). - Licne
sluzbenosti. - Pravo upotrebe (usus).

Saradnik u nastavi, Pravni fakultet Univerziteta u Beogradu, Srbija, vukasin.
stanojlovic@ius.bg.ac.rs.
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1. UVOD

Upotreba (usus) je stvarno pravo KkoriS¢enja tude stvari, Ciji titular
(usuarius) moZe upotrebljavati stvar u granicama svojih potreba (Pravna
enciklopedija 2 1985, 1773; Mousourakis 2012, 170). Prema Marcijanovoj
Kklasifikaciji sluzbenosti (D.8.1.1;' potencijalne nedoslednosti Stanojlovi¢
2021, 22-23), spada u servitutes personarum, koje su se u rimskom pravu
konstituisale legatom, poklonom (donatio), u postupku in iure cessio (G. Inst.
2.30; vidi Katancevi¢ 2017, 39-43) ili putem deductio servitutis (G. Inst. 2.33).
Pored prava upotrebe (usus), u li¢ne sluzbenosti su u justinijanovom pravu
ubrojani plodouzivanje (ususfructus), pravo stanovanja (habitatio) i pravo
koriS¢enja rada tudeg roba ili Zivotinje (operae servorum vel animalium).
Vreme njihovog nastanka se ne moZe sa sigurnoséu odrediti, a medu
romanistima vlada uvreZeno misljenje po kome su pravo upotrebe i pravo
plodouZzivanja nastali u periodu pozne republike (Du Plessis 2020, 169).
Uoblic¢en u postklasiénom rimskom pravu, koncept servitutes personarum,
uz neznatne izmene, preuzeli su brojni pravni sistemi, nastali na ruSevinama
rimske imperije, te tako i srpsko srednjovekovno i moderno pravo.

2. USUS U SRPSKOM PRAVU

Li¢ne sluzbenosti su dospele u srpsko srednjovekovno pravo posredstvom
vizantijskih pravnih? i kanonskih izvora (Novakovi¢ 1986, 250-257; Solov-
jev 1928, 58-68). Uticaj vizantijsko-rimskog prava u nemanjickoj Srbiji

L Marcianus libro tertio regularum: Servitutes aut personarum sunt, ut usus et

usus fructus, aut rerum, ut servitutes rusticorum praediorum et urbanorum. https://
droitromain.univ-grenoble-alpes.fr/, poslednji pristup 2. jul 2022.

2 Justinijanov Corpus luris Civilis bio je vaZeéi izvor prava u Vizantiji do dolaska

na presto Lava Isavrijanca (685-741), osnivaca Isavrijanske ili Sirijske dinastije.
Ipak, on je nastavio da bude posredan izvor prava u kasnijim svetovnim i crkvenim
zbornicima. U domenu svetovnog prava sledili su mu: Ekloga (éxAoy1) iz 739. godine
i tri nezvani¢na priruc¢nika prava - Vojni zakonik (Nomos Stratiotikos), Pomorski
(Rodski) zakonik (Nomos (Rhodion) Nautikos) i Zemljoradnicki zakonik (Lex Rustica
ili Nomos Georgikos); Prohiron (Prokcheiros nomos) iz 879. godine; Epanagoga
(émavaywyn)) iz 886. godine i Vasilike (Vasilike) iz 892. godine. Posle Vasilika nije
izdat nijedan novi zakonik veé samo niz saZetih izvoda koji poc¢inju Epitome Legum
ili Ecloga Legum iz 920. godine, a zavrsavaju se Heksabiblionom ili ,,§estoknjiijem"
(Hexabiblos) iz 1345. godine. Najznacajnije kompilacije crkvenog prava bile su:
Sintagma (Syntagma) ili Fotijev Nomokanon iz 883. godine; Valsamonov Exegesis
canonum iz 1175. godine i Sintagma (Syntagma canonum) Matije Vlastara iz 1335.
godine (Ransiman 2020, 62-64).
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Sirio se putem Zakonopravila Svetog Save,? ali i tzv. Justinijanovog zakona*
i skracene Sintagme Matije Vlastara, koji su uobiCajeno pratili DuSanov
zakonik (Solovjev 1928, 49-50, 53-58). Ti zbornici sadrze pravila koja
se ti¢u servitutes praediorum urbanorum,® dok servitutes praediorum
rusticorum® i line sluZbenosti’ - pravo upotrebe i pravo plodouZivanja,
pominju vlastelinske i vladarske povelje. Sa licnim sluzbenostima susre-
¢emo se uglavnom u darovnim poveljama manastirima i crkvama - u
Svetoarhandelovskoj povelji iz 1348. godine vlastelin Nikola Utolici¢ i
njegova majka prilazu manastiru sv. Arhandela bastinsko selo Ljubocevo,
pod uslovom da ga ,drze“ dok su zivi kao svaku bastinu (Solovjev 1928,
115 fn. 5), a kralj Stefan DuSan poklanja manastiru Hilandar crkvu Nikole
Mrackog sa njenim zemljama i ujedno ustanovljava pravo ,uzitka“ starcu
Ioanu (Taranovski 1996, 635). Postoje i dva saCuvana pravna spomenika
u kojima se pravo nije konstituisalo ugovorom o poklonu. Kralj Milutin je
vlastelinki Radoslavi, MelSinoj Zeni, poklonio manastir Svetog Georgija i selo
Ulitista, a taj dar su potvrdili kraljevi Stefan Decanski i Dusan. Medutim, kralj
Dusan je, u postupku svojevrsne eksproprijacije (ili revokacije poklona),
odlucio da Radoslavino imanje pokloni Hilandaru, a vlastelinki ostavi pravo
plodouzivanja (Taranovski 1996, 634). Osim toga, ugovorom o kupoprodaji

Zakonopravilo Svetog Save, Nomokanon ili Krmcéija iz 1219. godine, u najvecoj
meri je prevod Fotijevog Nomokanona, kome su pridodate norme iz Justinijanovih
Novela (Novellae), Novele Aleksija Komnina, Zbornik Jovana Sholastika (Collectio
tripartita), Mojsijev zakon i Prohiron - u srednjovekovnoj Srbiji poznat i kao
,Zakon gradski“ Prohiron u XXXVIII glavi, koja nosi naziv Ilepi kawotoui@v (De
novis operibus), govori o razli¢itim vrstama sluzbenosti, a pravila su pomesana sa
policijskim propisima o zidanju novih zgrada. Od 64 odredbe, koliko ih sadrzi XXXVIII
glava Prohirona, Matija Vlastar je u svoju Sintagmu uvrstio samo 18 i nacinio kratku
glavu K-3 pod istim naslovom - Pepi katvotout@v. Redaktori skra¢ene Sintagme su
glavu o sluzbenostima zadrzali u celini bez ikakvih izmena (Solovjev 1926, 127-129;
Stojanovi¢ 2014, 27; Stankovi¢, Vladeti¢ 2018, 390; Sarki¢ 2013, 1007).

4 Tzv. Justinijanov zakon predstavlja srpsku kompilaciju pravnih pravila preuzetih

iz Prohirona, Ekloge i Zemljoradni¢kog zakona (Stankovi¢, Vladeti¢ 2018, 390).

5 Jedna zgrada ne moze drugoj zaklanjati vidik na more - servitus prospectus (SS.

K-2 § 4, ex Proch. 38.5); zabranjeno je pustati dim iz odzaka na susednu zgradu
(SS. K-2 § 12, ex Proch. 38.18); zabranjeno je bacanje smeca oko susednog zida -
servitus sterquilini (SS. K-2 § 14, ex Proc. 38.22); zabranjeno je zatvoriti susedov
prozor zidanjem novog objekta (SS. K-2 § 2, ex Proch. 38.4) (Solovjev 1928, 128 fn.
4, 6-8).

6 Prizrenska tapija (XIV vek) pominje servitus itineris ac viae, a Skopska povelja

(1300) aquaeductus (Solovjev 1928, 128-129; Taranovski 1996, 638).

7 Prvi tragovi li¢nih sluZbenosti pominju se u povelji kralja Milutina manastiru

Banjska, izdatoj izmedu 1313. i 1318. godine, i ti¢u se prava udovic¢kog uzitka. U
Dusanovom zakoniku pominju se li¢ne sluzbenosti na dva mesta: u slucaju pronije i
u slucaju prava uzivanja Zeninog miraza (Lazi¢ 2000, 34).

155



V. Stanojlovi¢ (str. 153—-170)

od 19. januara 1438. godine, kojim Radoslava Mirkovi¢ prodaje svoju kucu
u Trepci manastiru Svetog Pavla, predvideno je pravo dozivotnog koriS¢enja
jedne sobe za Radoslavu i njenu sestru (Sarki¢ 2013, 1010).

Drugi, znacajniji talas romanizacije prava zapljusnuo je Srbiju donoSenjem
Gradanskog zakonika za KnjaZevstvo Srpsko 25. marta 1844. godine (SGZ).
Zakonik zadrzava osnovnu podelu na stvarne (§ 332) i licne (§ 333)
sluzbenosti, uz moguc¢nost odstupanja od te ostre podele (§ 339) (Knezi¢
Popovi¢ 1996, 75-76). Sledeéi austrijski uzor, tvorac SGZ Jovan Hadzi¢
propisao je pravila kojima se ureduju pravo plodouzivanja (§§ 374-383),
upotrebe (§§ 372, 373) i besplatnog stanovanja (§§ 384, 385). Zivkovi¢
piSe da je pravo upotrebe uredeno kao deminutiv plodouZivanja, a da se u
SGZ obim ovlasc¢enja ogranicava potrebama imaoca koje postoje u trenutku
nastanka prava. Dodaje da Koristi koje ne pripadaju imaocu prava upotrebe
pripadaju vlasniku stvari te da u pogledu prenosivosti upotrebe, iako se
¢ini da ona nije isklju¢ena odredbama SGZ, postoji nacelan stav da je pravo
neprenosivo i da je ustupanje vrienja prava bilo zabranjeno (Zivkovi¢ 2014,
181-194).

Sve do stupanja na snagu Zakona o nevaznosti pravnih propisa donetih pre
6. aprila 1941. godine i za vreme neprijateljske okupacije®, SGZ je bio vaZeca
kodifikacijagradanskogpravau Srbiji. Materija stvarnogpravanije bilazakonski
uredena u posleratnom periodu od 1946. do 1980. godine, kada je donet
savezni Zakon o osnovama svojinskopravnih odnosa.’ Iako se na prvi pogled
moze Ciniti da je materija stvarnog prava kona¢no normirana, u oblasti li¢cnih
sluzbenosti situacija se samo zakomplikovala. Naime, u ¢lanu 60'° ZOSPO

8  Zakon o nevaZnosti pravnih propisa donetih pre 6. aprila 1941. godine i za

vreme neprijateljske okupacije - Zakon o nevaznosti pravnih propisa, S list FNR]
86 od 25. oktobra 1946, 105 od 27. decembra 1946, 96 od 12. novembra 1947 -
obavezno tumacenje. Zakonu je prethodila Odluka AVNOJ-a br. 132 od 3. februara
1945, (Zivkovi¢ 2014, 182 fn. 2).

Zakon o osnovama svojinskopravnih odnosa - ZOSPO, SI. list SFRJ 6/80 i 36/90,
SI. list SR} 29/96 i SI. glasnik RS 115/2005 - dr. zakon.

10 (1. 60 ZOSPO: ,Pravo plodouZivanja, pravo upotrebe, pravo stanovanja, kao
i pravo stvarnog tereta ureduju se zakonom.” lako je ZOSPO stupio na snagu 1.
septembra 1980. godine, do dana objavljivanja ovog ¢lanka nije donet poseban
zakon koji bi uredio materiju licnih sluzbenosti. Pokusaj uredenja li¢nih sluzbenosti
u Republici Srbiji u¢injen je Nacrtom zakonika o svojini i drugim stvarnim pravima
iz 2012. godine, kojim je predvideno i uredeno pravo upotrebe (Deo VI, Glava b,
¢l. 391); zakonik nikada nije stupio na snagu. Pozitivan iskorak ucinjen je Nacrtom
gradanskog zakonika Republike Srbije od 29. maja 2015. godine. Glava III Drugog
odeljka, Drugog dela III Knjige nosi naslov , Li¢na sluZbenost upotrebe“ i u ¢l. 2007-
2013. sadrzi norme kojima se ureduje to pravo. Ostaje da se vidi da li ¢e predloZeni
Nacrt biti usvojen kao vazeca kodifikacija gradanskog prava Republike Srbije.
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nabrojane su licne sluzbenosti, ali je propusteno da budu blize uredene i
to je ostavljeno zakonodavstvima republika i pokrajina SFR]. Nepostojanje
pravnih normi kojima bi se ta materija uredila na jedinstven i celovit
nacin stvara svojevrstan pravni vakuum pracen lutanjem sudske prakse i

nedoumicama oko toga koje norme treba primeniti.

Tako su se unovembru 2019. godine pred Odeljenjem za privredne sporove
i Odeljenjem za privredne prestupe Privrednog apelacionog suda u Beogradu
nasla pitanja: ,Koja ovilaséenja ima titular licne sluzbenosti ‘prava upotrebe’?
Da li ‘pravo upotrebe’ podrazumeva pravo titulara da samo neposredno
iskoris¢ava predmet li¢ne sluZbenosti, odnosno da li pravo upotrebe sadrZi
ovlascenje titulara da predmet licne sluZbenosti izda u zakup drugom licu bez
obavestenja / saglasnosti vlasnika predmeta liche sluzbenosti?* (Privredni
apelacioni sud, Odgovori na pitanja 20. 11. 2019, Paragraf Lex). Odgovor!!
koji je na njih dat na sednicama oba odeljenja bio je motiv da se u radu
ukaze na dileme koje nasa sudska praksa ima, a koje su identicne ili slicne
onima koje su imali i rimski jurisprudenti. To su: 1) koja su tacno ovlas¢enja
imaoca prava upotrebe; 2) da li uzuar ima iskljucivo pravo koris¢enja stvari,
bez pribiranja plodova (uti potest, frui non potest); 3) da li se vrSenje prava
upotrebe moze ustupiti drugom licu? Osim njih paznju privlaci i pitanje da
li je HadZi¢ u § 372 potpuno transplantirao § 505 Allgemeines biirgerliches

Gesetzbuch (ABGB) ili SGZ sadrzi izvesne razlike u odnosu na svoj uzor?

https://ius.bg.ac.rs/wp-content/uploads/2020/10/NACRT-ZAKONIKA-O-SVOJINL pdf,
poslednji pristup 2. jul 2022; https://www.mpravde.gov.rs/files/NACRT pdf, poslednji
pristup 2. jul 2022.

11 yeéina autora polazi od toga da je stvaranje prava normativna delatnost, odnosno
da je stvaranje prava jedino moguce donoSenjem opstih pravnih akata. Za razliku od
zemalja sistema common law, kod nas se sudska praksa ne smatra izvorom prava, to
jest odluke Vrhovnog kasacionog i Ustavnog suda nemaju karakter precedenta. Osim
sudskih odluka, sudovi na posebnim opstim sednicama (svih odeljenja istog suda)
ili zajednickim sednicama (dva ili viSe sudova) mogu zauzimati nacelne stavove i
pravna misljenja. U tom slucaju, misljenje Vrhovnog kasacionog suda ili Privrednog
apelacionog suda javlja se (de facto) kao opsti akt tog suda. Treba napomenuti da
je uloga sudova znacajnija kada se odredenom presudom ili misljenjem popunjava
pravna praznina. Iako se takva odluka (misljenje) ne moZe smatrati precedentom u
nasem pravnom sistemu, njen znacaj je veliki i na nju ¢e se u velikoj meri ugledati
nizi sudovi kada resavaju konkretan spor (Lili¢ 2000, 77-88).
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3. OVLASCENJA IMAOCA PRAVA UPOTREBE

3.1. Pravo na plodove — rimski koncept

Citajuc¢i tekstove rimskih pravnika, sti¢e se opsti utisak da je pravo upo-
trebe licna sluzbenost koja titulara prava ovlas¢uje da stvar Koristi bez
ubiranja plodova (Watson 1968, 219). Takav nacelan stav iznosi Gaj u
komentaru pretorovog edikta, ali i Ulpijan stotinak godina kasnije:

D.7.8.1.1. Gaius libro septimo ad edictum provinciale:
Constituitur etiam nudus usus, id est sine fructu: qui et ipse
isdem modis constitui solet, quibus et usus fructus.'? [MoZe se
ustanoviti golo pravo upotrebe, bez prava na plodove: ono se
uglavnom ustanovljava na isti nacin kao i plodouzivanje.]

D.7.8.2. pr. Ulpianus libro 17 ad Sabinum: Cui usus relictus est,
uti potest, frui non potest.*> [Kome je ostavljeno pravo kori$éenja
(neke stvari), moZze da koristi, ali ne i da pribira plodove (od te
stvari).]*

Data definicija ne daje mnogo informacija. Imati pravo koriS¢enja stvari,
bez prava ubiranja plodova previse je Stura odrednica koja stvara dileme,
prevashodno Sta znali upotrebljavati stvar i Sta se podrazumeva pod
zabranom ubiranja plodova. Dilema, koja zivi i danas, mucila je klasi¢ne
rimske pravnike te tako prvi pokusaj odredenja obima prava (D.7.8.10.4)"°
pronalazimo kod Avgustovog savremenika Labeona. On razmatra situaciju u
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12 https://droitromain.univ-grenoble-alpes.fr/, poslednji pristup 3. jul 2022.

13 Ibid.

14 prevod Polojac, Katancevi¢ 2015, 89.

1S Ulpianus libro 17 ad Sabinum: Si usus fundi sit relictus, minus utique esse quam

fructum longeque nemo dubitat. Sed quid in ea causa sit, videndum. Et Labeo ait
habitare eum in fundo posse dominumque prohibiturum illo venire: sed colonum non
prohibiturum nec familiam, scilicet eam, quae agri colendi causa illic sit: ceterum si
urbanam familiam illo mittat, qua ratione ipse prohibetur, et familiam prohibendam
eiusdem rationis est. Idem Labeo ait et cella vinaria et olearia eum solum usurum,
dominum vero invito eo non usurum. [Ako je ostavljeno pravo kori$¢enja imanja,
nema sumnje da je to daleko od prava plodouzivanja. Ali hajde da vidimo u ¢emu
se pravo sastoji. Labeon navodi da uzuar ima pravo da zivi na imanju i da vlasniku
moZe zabraniti pristup: ali ne i kolonu ili (vlasnikovim) robovima, tj. robovima koji
obraduju zemlju: s druge strane, ako (vlasnik) posSalje ku¢ne robove na imanje,
takvim robovima moze biti zabranjen pristup kao i vlasniku. Labeon navodi i da
uzuar ima iskljucivo pravo Kkori$éenje prostorija za skladiStenje vina i ulja i da ih
vlasnik ne sme koristiti bez njegove dozvole.]. https://droitromain.univ-grenoble-
alpes.fr/, poslednji pristup 3. jul 2022.
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kojoj je dato pravo koriS¢enja seoskog imanja i u prvi plan isti¢e dve osobine
prava: 1) da se ne moze poistovetiti sa plodouZzivanjem jer je obim prava uzi
te 2) normira dejstvo licne sluzbenosti erga omnes. Ono se ogleda i u svom
pozitivnom aspektu, da ima iskljucivo pravo koriS¢enja skladista za vino i
ulje, i u negativnom, da vlasniku imanja moZe zabraniti pristup. Pomenuta
distinkcija, da nije re¢ o plodouZivanju, znacajna je za predmet ovog rada,
ali je i dalje nedovoljna da se pouzdano moZe reci $ta tacno prilikom vrSenja
prava uzuar sme, a $ta ne.

Naredni poku$aj blizeg odredenja obima prava (D.7.8.12.1)!¢ navodi
Ulpijan koji u delu Libri ad Sabinum pominje miSljenja Sabina, Kasija, Nerve,
Labeona, Prokula i Juvencija. U tekstu se razmatra situacija u kojoj lice ima
pravo upotrebe seoskog imanja i kuce te jurisprudenti navode u ¢emu se
sastoji njegovo pravo. Uzuar moze stanovati u kuci (habitatio), ali i prelaziti
preko imanja peske ili kolima (iter et via). MoZe upotrebljavati drva za ogrev,
voce, povrce, cvece, vodu, slamu i suvo granje, ali i druge proizvode sed ad

16 Ulpianus libro 17 ad Sabinum: Praeter habitationem quam habet, cui usus datus
est deambulandi quoque et gestandi ius habebit. Sabinus et Cassius et lignis ad usum
cottidianum et horto et pomis et holeribus et floribus et aqua usurum, non usque
ad compendium, sed ad usum, scilicet non usque ad abusum: idem Nerva, et adicit
stramentis et sarmentis etiam usurum, sed neque foliis neque oleo neque frumento
neque frugibus usurum. Sed Sabinus et Cassius et Labeo et Proculus hoc amplius etiam
ex his quae in fundo nascuntur, quod ad victum sibi suisque sufficiat sumpturum
et ex his quae Nerva negavit: iuventius etiam cum convivis et hospitibus posse uti:
quae sententia mihi vera videtur: aliquo enim largius cum usuario agendum est pro
dignitate eius, cui relictus est usus. Sed utetur his, ut puto, dumtaxat in villa: pomis
autem et oleribus et floribus et lignis videndum, utrum eodem loco utatur dumtaxat
an etiam in oppidum ei deferri possint: sed melius est accipere et in oppidum
deferenda, neque enim grave onus est horum, si abundent in fundo. [Osim $to ima
pravo da stanuje, lice kome je dodeljeno pravo koris¢enja (seoskog imanja i kuce),
ima pravo da prolazi peske i kolima. Sabin i Kasije nam kazu da moze koristiti drva
za ogrev, za svoje svakodnevne potrebe, i da mozZe imati pravo upotrebe na basti i
uzimati voce, povrée, cvece i vodu; medutim, on to moZe ¢initi, ne da bi ostvarivao
profit, ve¢ samo u skladu sa svojim pravom Kkoris¢enja, to jest, ne u punom obimu.
Nerva zauzima isti stav, dodaju¢i da moze koristiti slamu i suvo granje, ali ne i lis¢e
(latice), maslinovo ulje, zitarice ili plodove drugih biljaka. Medutim, Sabin, Kasije,
Labeon i Prokul smatraju da pored toga, moZe uzeti od onoga $to je proizvedeno na
imanju onoliko koliko je potrebno za izdrzavanje sebe i svoje porodice, ukljucujuéi i
proizvode za koje Nerva kaZe da ne sme uzeti; Juvencije ¢ak kaZe da moZe Koristiti te
proizvode kada ima goste ili prireduje zabavu. Smatram da je ovo ispravan stav jer,
na neki nacin, prema uzuaru treba postupati velikodus$nije, u skladu sa poStovanjem
prema osobi kojoj je ostavljeno pravo koris¢enja. Medutim, moje misljenje je da on
moZe pomenute proizvode koristiti samo na imanju. Sto se ti¢e voéa, povréa, cvecéa
i ogrevnog drveta, vredi razmisliti da li ih moZe upotrebljavati samo na imanju ili
ih moZe doneti i u grad; mislim da je bolje dozvoliti mu, jer to nije veliki namet,
ako ih imanje daje u izobilju.]. https://droitromain.univ-grenoble-alpes.fr/, poslednji
pristup 3. jul 2022.
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usum, scilicet non usque ad abusum. Nerva se tome delimi¢no protivi i smatra
da titular nema pravo na lisce (latice), maslinovo ulje, Zitarice ili plodove
drugih biljaka, verovatno uzimaju¢i u obzir njihovu ekonomsku vrednost.
Sta zapravo Zele da kaZu ti pravnici? Analizirajuéi taj tekst, ali pre svega
stavljajuci ga u kontekst drugih pravila iz titulusa D.7.8. De usu et habitatione,
moze se zakljuciti da je akcenat i dalje na upotrebi, a ne na plodovima. Kao
S$to i sam Ulpijan kaZe, potvrduju¢i stavove starijih kolega, uzuar nema pravo
na plodove (D.7.8.2. pr), dok pobrojana dobra koja se proizvode na imanju
moZe konzumirati u licne svrhe, samo radi ostvarivanja potpune upotrebe
seoskog poseda (Kaser 1984, 151). Dobiti na koriS¢enje seosko gazdinstvo,
bez moguénosti privredivanja i pribiranja plodova sa njega, bilo bi apsurdno
i ne bi vodilo ostvarivanju cilja zbog koga je pravo ustanovljeno. Tu nije rec¢
o ovlaS¢enju imaoca prava sluzbenosti da slobodno raspolaze (Buckland
1921, 272; Ourliac, De Malafosse 1961, 396) plodovima (ius fruendi) veé
o normiranju prava upotrebe - odredivanju njegovih granica, koje nadilazi
puko, fakticko koriS¢enje stvari. Upotreba tog ekonomskog dobra, datog
odredenom licu na koriS¢enje, moze se ostvariti jedino tako Sto ¢e uzuar
moci da stanuje u kudi, da dolazi na imanje - peske ili kolima, da proizvodi
hranu, da zahvata vodu i da koristi drva za ogrev i kuvanje, kako bi se
prehranio i preZiveo (Girard 1918, 377; Buckland 1921, 272; Du Plessis
2020, 169). lus fruendi, kao stvarnopravno ovlas¢enje, podrazumeva ubiranje
fructus naturales et fructus civiles i njihovo slobodno raspolaganje, te kod
sluzbenosti upotrebe mozemo govoriti jedino o ,krnjem“ ovlas¢enju uzuara
da koristi prirodne plodove koje stvar daje radi zadovoljenja licnih potreba,
to jest ostvarenja punog obima ste¢enog prava - upotrebe konkretne stvari.
Takvo objasnjenje se srete u Pomponijevoj parafrazi jedne Hadrijanove
Konstitucije:!’

17 potvrdu takvog stava pronalazimo i u drugim tekstovima. D.7.8.12. Ulpianus
libro 17 ad Sabinum: 2. Sed si pecoris ei usus relictus est, puta gregis ovilis, ad
stercorandum usurum dumtaxat Labeo ait, sed neque lana neque agnis neque lacte
usurum: haec enim magis in fructu esse. Hoc amplius etiam modico lacte usurum
puto: neque enim tam stricte interpretandae sunt voluntates defunctorum. [2. Ako
je ostavljeno pravo kori$¢enja stoke, na primer, stada ovaca, Labeon smatra da
ih moZe Koristiti samo za potrebe dubrenja i da ne sme uzimati vunu, jagnjad ili
mleko, jer su to plodovi. Smatram da moze uzimati umerenu koli¢inu mleka; jer
volje mrtvih ne treba tumaciti tako strogo (kao $to Labeon ¢ini).] 3. Sed si boum
armenti usus relinquatur, omnem usum habebit et ad arandum et ad cetera, ad quae
boves apti sunt. [3. Ako je ostavljeno pravo koris¢enja stada goveda, uzuar ¢e imati
pravo da ih Kkoristi u celosti, kako za oranje tako i za sve druge poslove za koje
je stoka pogodna.]; D.7.8.15. pr. Paulus libro tertio ad Sabinum: Fundi usu legato
licebit usuario et ex penu quod in annum dumtaxat sufficiat capere, licet mediocris
praedii eo modo fructus consumantur: quia et domo et servo ita uteretur, ut nihil alii
fructuum nomine superesset. [AKo je zaveStano pravo kori$¢enja imanja, uzuar moze
uzimati useve onoliko koliko je potrebno za podmirenje njegovih potreba u toku
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D.7.8.22. pr. Pomponius libro quinto ad Quintum Mucium:
Divus Hadrianus, cum quibusdam usus silvae legatus esset, statuit
fructum quoque eis legatum videri, quia nisi liceret legatariis
caedere silvam et vendere, quemadmodum usufructuariis
licet, nihil habituri essent ex eo legato.'® [BoZanski Hadrijan,
u slucaju u kome je zavestano pravo KoriS¢enja Sume,
smatrao je da treba dozvoliti i ubiranje plodova, jer, ako se
legatarima ne bi dozvolilo da seku i prodaju drva, bas kao Sto je
to dozvoljeno plodouZzivaocima, oni ne bi imali nikakvu korist

od legata.]

3.2. Pravo na plodove — koncept SGZ

Dok se u ABGB sluzbenost upotrebe ureduje u pet ¢lanova (§§ 504-508),

u SGZ se to ¢ini u dva:

§ 372 Ko ima prava jednu stvar upotrebiti, onaj moZe prema
svome stanju bez prizrenja na svoje ostalo imanje istom stvari
koristiti se po potrebi, koja se uzima od onog vremena, kad je
pravo receno pocelo. No samu stvar takvi ne moZe izmeniti, niti

na drugoga preneti.,*®

naredne godine, ali ne viSe od toga, iako bi se na taj nacin iscrpeli svi plodovi sa
imanja prosecne veliCine, i to po istom principu koji mu omogucava da koristi kuc¢u
ili robe na nacin da nista od plodova ne ostane drugima.]; D.7.8.14.1. Ulpianus libro
17 ad Sabinum: Usus fructus an fructus legetur, nihil interest, nam fructui et usus
inest, usui fructus deest: et fructus quidem sine usu esse non potest, usus sine fructu
potest... [Bez obzira na to da li je zavestano plodouZzivanje ili pravo na plodove,
pravo na plodove ukljucuje pravo koriS¢enja, ali pravo koris¢enja ne ukljucuje
pravo na plodove, i dok ne moZe postojati pravo na plodove bez prava koriS¢enja,
moZe postojati pravo koriS¢enja bez prava na plodove..]. https://droitromain.univ-
grenoble-alpes.fr/, poslednji pristup 3. jul 2022. U Justinijanovom pravu 1.2.5.1-4.
preuzeta su videnja klasi¢nih pravnika uz isticanje jasne razlike da uzuar moze
koristiti prirodne plodove za li¢nu upotrebu, a plodouzivalac sve plodove koje stvar
daje. https://droitromain.univ-grenoble-alpes.fr/, poslednji pristup 3. jul 2022.

18 https://droitromain.univ-grenoble-alpes.fr/, poslednji pristup 3. jul 2022.

19 https://www.overa.rs/gradanski-zakonik-kraljevine-srbije-1844-god-sa-kasnijim-
izmenama.html, poslednji pristup 2. jul 2022.
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§ 373 U ostalom sva druga korist prinadleZi gospodaru stvari,
koji je duZan sve terete sa stvari skopcane nositi, i istu u dobrom
stanju odrzavati. Samo u koliko bi korist ova manja bila nego
teret, mora onaj, koji pravo na upotrebljenje ima, dodati, ili od
upotrebljenja prestati.?®

Za temu koja se obraduje u ovom ¢lanku znacajno je navesti §§ 505 i 506
austrijskog uzora:

§ 505 Wer also das Gebrauchsrecht einer Sache hat, der darf,
ohne Riicksicht auf sein tlibriges Vermégen, den seinem Stande,
seinem Gewerbe, und seinem Hauswesen angemessenen Nutzen
davon ziehen.?! [Ko dakle ima pravo upotrebe tude stvari, taj
sme, bez obzira na svoju ostalu imovinu, vu¢i od nje koristi, koja
se odmerava prema njegovom stalezu, zanimanju i domacoj
potrebi.] (Arandelovi¢ 1922, 138)

§ 506 Das Bediirfnif3 ist nach dem Zeitpuncte der Bewilligung
des Gebrauches zu bestimmen. Nachfolgende Verdnderungen
in dem Stande oder Gewerbe des Berechtigten geben keinen
Anspruch auf einen ausgedehnteren Gebrauch.?? [Potreba se
odreduje po vremenu odobrenja upotrebe. Docnije promene
u stalezu ili zanimanju upotrebioca ne daju nikakva prava na
prostraniju upotrebu.] (Arandelovi¢ 1922, 138)

Prilikom pisanja ¢lanova o sluzbenosti prava upotrebe, HadZi¢ je
sublimirao §§ 504-507 ABGB u jedan ¢lan SGZ (§ 372), njemu svojstvenom
tehnikom, kojom se obilato koristio i zbog koje je oStro kritikovan (Gams
1996, 17). Srpski zakonodavac koristi konstrukciju ,koristiti se (stvari) po
potrebi‘, a austrijski ,Nutzen davon ziehen“ (,vuci od nje [stvari] koristi“).
Cini se da je HadZi¢ blizi rimskom poimanju sluZbenosti prava upotrebe
nego Sto je to ABGB. Sintagmom ,koristiti se (stvari) po potrebi‘, srpski
zakonodavac, ugledajuci se na rimske pravnike, ogranicava pravo upotrebe
na koriS¢enje stvari i uslovno ubiranje prirodnih, ali ne i civilnih plodova,

20 ppid,

2L https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetz

esnummer=10001622, poslednji pristup 2. jul 2022.

22 https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetz
esnummer=10001622, poslednji pristup 2. jul 2022.
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iskljutivo radi zadovoljenja li¢nih i porodi¢nih potreba.?® Drzimo da izraz
Jkoristiti se“ i eventualne koristi koje stvar daje nikako ne mogu obuhvatiti
otudenje dela prirodnih plodova, odnosno da je institut definisan po ugledu
na shvatanja klasi¢nih jurisprudenata. S druge strane, ,vudi... koristi... prema...
staleZu, zanimanju i domacoj potrebi“ (den seinem Stande, seinem Gewerbe,
und seinem Hauswesen angemessenen Nutzen davon ziehen) obuhvatilo bi
ubiranje i prirodnih i civilnih plodova koje stvar daje. Prema svemu sudeci,
u tom pogledu nema ogranicenja daljeg raspolaganja prirodnim plodovima.
Dakle, austrijski zakonodavac jasnije i preciznije propisuje da uzuar, osim
prava upotrebe, ima pravo ubiranja svih plodova, koje se ne ogranic¢ava na
licnu upotrebuy, i pravo njihovog daljeg pravnog i faktickog raspolaganja.

Uporednim i istorijskim tumacenjem § 372 SGZ, srpski pravnici su toj
normi dali karakter kakav ima njen austrijski uzor.?* Hipoteza da je reSenje
u SGZ nastalo po ugledu na rimsko klasi¢no, a ne austrijsko pravo, moze
se osporavati tvrdnjom da je posredi nespretnost u prevodenju teksta sa
nemackog, u $ta malo verujemo, imaju¢i u vidu da je re¢ o advokatu koji je
pravnic¢ko znanje sticao u Habzburskoj monarhiji.

3.3. Prenosivost prava upotrebe — kreacionizam ili nepoznavanje
prava?

Rigidna rimska koncepcija prema kojoj uzuar nema pravo na ubiranje
plodova nije izdrZala test vremena te ve¢ u rimskom pravu, a i danas,
imalac prava upotrebe, osim prava kori$¢enja stvari, ima ovlas¢enje da ubira
odredenu koli¢inu plodova. Drugo znacajno sporno pitanje je da li uzuar
moZe svoje pravo dobrocino ili teretno preneti na drugo lice. Kao i u prvom
slu¢aju, jurisprudenti su decidni:

23 Upotrebilac ima pravo na plodove u granicama li¢nih i porodi¢nih prilika. Obim
potrebe se utvrduje prema porodicnom stanju u momentu konstituisanja prava.
Lazi¢ smatra da je takvo reSenje nepravi¢no i da bi trebalo dozvoliti povecanje (o
smanjenju ne kaze niSta) obima zahvatanja plodova shodno promenama u porodici
uzuara (rodenje ili usvojenje deteta, zaklju¢enje braka itd.), ali ne i usled stvaranja
nove porodice (npr. Zenidba) (Lazi¢ 2000, 64-65).

2% Danas se pravo upotrebe razlikuje od plodouZivanja samo u obimu ovla$éenja i
nemogucnosti prenosa vrsenja prava na drugo lice; ¢l. 630 Code Civil; § 1091 BGB.
Vid. Rasovi¢ 2005, 353-355; Apelacionoi sud u Beogradu, Gz 1687/2014 28. 4. 2014,
Paragraf Lex; Apelacioni sud u Kragujevcu, Gz 1988/2019 3. 12. 2019, Paragraf Lex;
Apelacioni sud u Novom Sadu, Gz 2987/2016 20. 10. 2016, Paragraf Lex; https://
codes.droit.org/PDF/Code%Z20civil pdf, https://www.gesetze-im-internet.de/bgb/BGB.
pdf, poslednji pristup 3. jul 2022.
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D.7.8.8. pr. Ulpianus libro 17 ad Sabinum: Sed neque locabunt
seorsum neque concedent habitationem sine se nec vendent
usum.*® [Ko ima pravo Kkori$éenja kuce ne moZe drugima
ustupiti prostorije ili pravo da u njoj Zive bez njih; takode, ne
moZe (pravo upotrebe) dati u zakup.]

D.7.8.11. Gaius libro secundo rerum cottidianarum sive
aureorum: Inque eo fundo hactenus ei morari licet, ut neque
domino fundi molestus sit neque his, per quos opera rustica
fiunt, impedimento sit: nec ulli alii ius quod habet aut vendere
aut locare aut gratis concedere potest.?® [Uzuar moZe boraviti
na imanju onoliko koliko ne smeta vlasniku zemljista i onoliko
koliko ne smeta onima koji obavljaju poljske radove: on ne
moZe pravo koje ima prodati ili dati u zakup ili besplatno
drugom licu.]

D.7.8.12.6. Ulpianus libro 17 ad Sabinum: Operas autem servi
usuarii non locabit neque alii utendo concedet, et ita Labeo:
quemadmodum enim concedere alii operas poterit, cum ipse
uti debeat?..?” [Kao $to nam Labeon kaZe, uzuar ne sme davati
u zakup usluge roba na kome ima pravo kori$cenja, niti ga
ustupiti drugome; jer kako c¢ovek moze ustupiti takve usluge
drugome, kada se od njega zahteva da ih sam koristi?]

Pravo upotrebe, kao strogo licna sluzbenost, konstituiSe se u Kkorist
odredenog lica i, kao takvo, neprenosivo je i nenasledivo. Rimsko pravilo o
neprenosivosti prava upotrebe zadrZavaju i ABGB (§ 507) i SGZ (§ 372), iako
HadZi¢ $turo normira pravilo re¢ima: No samu stvar takvi ne moZe izmeniti,
niti na drugoga preneti. Uzevsi u obzir kontinuitet rimskog prava, ali i SGZ,
nejasno je odakle dilema u domacoj sudskoj praksi u vezi sa tim da li je pravo
upotrebe prenosivo. Da li je re¢ o konfuziji koja je posledica nepostojanja
posleratnih normi, neznanju ili kreacionizmu srpskih sudova?

Na upuceno pitanje privrednih sudova Privrednom apelacionom sudu:
Koja ovlaséenja ima titular li¢ne sluZbenosti ,prava upotrebe,? Da li ,pravo
upotrebe” podrazumeva pravo titulara da samo neposredno iskoris¢ava
predmet li¢ne sluZbenosti, odnosno da li pravo upotrebe sadrzi ovlaséenje
titulara da predmet licne sluzbenosti izda u zakup drugom licu bez obavestenja
/ saglasnosti vlasnika predmeta li¢ne sluZzbenosti?, Privredni apelacioni sud je

25 https://droitromain.univ-grenoble-alpes.fr/, poslednji pristup 3. jul 2022.
26 Ipid.
27 Ibid.
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na sednici Odeljenja za privredne sporove odrzanoj 19.i 20. novembra 2019.
godine i na sednici Odeljenja za privredne prestupe odrzanoj 20. novembra
2019. godine izneo odgovor u kome se, izmedu ostalog, kaze:

Upotrebilac (uzuar) ne moZe ugovorom preneti na trece lice
ni pravo upotrebe u celini, ni vr§enje pojedinih ovlascenja.

Ali, sopstvenik posluzne stvari moZe, ugovorom sa upotre-
biocem ili testamentom, dozvoliti upotrebiocu da zakljuci ugovor
o zakupu posluzne stvari i da pribira zakupninu radi zadovoljenja
licnih i porodi¢nih potreba.

Pravna doktrina (,Stvarno pravo’, deveto izdanje, izdavac
»~Nomos®, autora prof. dr Obrena Stankovica i prof. dr Miodraga
Orli¢a, str. 227) upucuje na to da je takvo resenje sadrZano i u
drugim modernim zakonicima.?®

Usvajanjem Zakona o nevaznosti pravnih propisa, SGZ prestaje da bude
vazeca kodifikacija gradanskog prava u Srbiji. Medutim, u ¢lanu 4 tog zakona
se predvida:

Pravna pravila sadrZana u zakonima i drugim pravnim
propisima pomenutim u ¢l. 2 ovog zakona, koja u smislu ¢l. 3 ovog
zakona nisu proglasena obaveznim, mogu se po ovom zakonu
primenjivati na odnose koji nisu uredeni vaZe¢im propisima, i
to samo ukoliko nisu u suprotnosti sa Ustavom FNRJ, ustavima
narodnih republika, zakonima i ostalim vaZeéim propisima
donetim od nadleZnih organa nove drZave, kao i sa nacelima
ustavnog poretka Federativne Narodne Republike Jugoslavije i
njenih republika (stav 1).

DrZavni organi ne mogu svoja resenja i druge akte zasnivati
neposredno na ovim pravnim pravilima (stav 2).

Kako u posleratnom periodu materija licnih sluzbenosti nije uredena, SGZ
je nastavio da bude vaZzec¢i pravni propis u toj oblasti.?’ Zbog toga ¢udi to $to je
Privredni apelacioni sud dao odgovor takve sadrzine kada postoje predratne

28 privredni apelacioni sud, Odgovori na pitanja, 20. 11. 2019, Paragraf Lex.

29 Jako se u &l. 3 Zakona o nevaznosti pravnih propisa predvida: Prezidijum Narodne
skupstine FNR] moZe odrediti da se pojedina pravila sadrZana u zakonima i drugim
pravnim propisima pomenutim u ¢l. 2 ovog zakona primenjuju, odredujuci pri tom
potrebne izmene i dopune (stav 1); Ovo pravo imaju i prezidijumi narodnih skupstina
narodnih republika za pravne propise cije donoSenje na osnovu Ustava FNR] spada
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norme koje se imaju primeniti u datom slucaju te se postavlja pitanje zbog
Cega kao relevantan ne navodi doktrinaran stav o pravilu iz domadeg ve¢
iz drugih pravnih sistema.’® Vodeni tim argumentom, domaci sudovi bi, u
slu¢ajevima kada neka materija nije regulisana posleratnim a bila je uredena
predratnim pravnim normama, trebalo da primene strana pravna resenja,
a ne domaca predratna, kako je propisano Zakonom o nevaznosti pravnih
propisa. Time se znatno naruSava pravna sigurnost jer se ne zna koje od
razli¢itih uporednih reSenja bi bilo primenjeno. U Odgovoru se ne navodi iz
kog stranog pravnog sistema treba preuzeti reSenja i primeniti ih niti se to
¢ini u udzbeniku na koji se u Odgovoru poziva.

Osim toga, takvo reSenje, koje je u suprotnosti sa pravom Republike Srbije,
rusi i nacela prava upotrebe postavljena jos u klasicnom rimskom pravu,
koja je definisao Labeon pre dve hiljade godina (D.7.8.10.4), da je pravo
upotrebe uze od plodouzivanja. ReSenje iz Odgovora uzuaru daje mogucnost
da mu vlasnik dozvoli ,,ugovoro ... ili testamentom... da pribira zakupninu®, $to
odgovara obimu ovlas¢enja koji ima plodouzivalac, a ne kaze se da bi time
sopstvenik stvari uzuara ucinio plodouzivaocem. Takav stav suda moZe se
tumaciti kao negiranje samostalne prirode prava upotrebe. Na kraju ostaju
pitanja da li se sud stavio u ulogu zakonodavca i da li curia novit iura.

4. ZAKLJUCAK

Kada izlazu materiju koja se odnosi na sluzbenost upotrebe, pisci
udzbenika rimskog prava na srpsko-hrvatskom govornom podrucju listom
navode sledece: usus je licna sluZbenost koja ovlas¢uje imaoca prava da stvar
upotrebljava i ubira plodove u meri u kojoj je to dovoljno za zadovoljenje
licnih i porodi¢nih potreba; uzuar nije bio ovlaS¢en da vrSenje prava ustupa

u nadleZnost republika (stav 2), sudovi su poceli da popunjavaju pravne praznine
direktnom primenom odredaba SGZ, bez posebne odluke Narodne skupstine.
Takode, Lazi¢ piSe: ,Na osnovu ¢l. 4 Zakona o nevaznosti sudovi mogu primenjivati
‘pravna pravila’ iz odredaba: §§ 340, 342, 371-391. Ne mogu se primeniti §§ 392
(osim st. 1), 393 i 938 (Lazi¢ 2000, 37; Zivkovi¢ 2014, 184-185; Vodineli¢ 1996,
400-404; Vrhovni sud Srbije, Rev. 355/2006 8. 7. 2006, Paragraf Lex; Apelacioni
sud u Beogradu, Gz. 667/10 23. 7. 2010, Paragraf Lex; Vrhovni kasacioni sud, Rev.
493/2010 13. 6. 2011, Paragraf Lex; Apelacioni sud u Kragujevcu, GZ. 1500/2011
13. 6. 2011, Paragraf Lex; Apelacioni sud u Beogradu, Gz. 14797/2010 16. 11. 2011,
Paragraf Lex; Apelacioni sud u Beogradu, Gz. 5531/17 31. 5. 2018, Paragraf Lex)

30 Na mestu u udzbeniku koje je citirano u Odgovoru se kaze: “.zakonicima je
propisano da je neprenosivo ne samo pravo upotrebe nego ni njegovo vrsenje.
Ta odredba, medutim nema imperativni karakter, barem Sto se tice vrSenja prava
upotrebe” (Stankovi¢, Orli¢ 2014, 227).
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drugome; pravo se gasilo smrc¢u lica ili usled capitis deminutio; na sve
ostale odnose u vezi sa vrSenjem prava shodno su se primenjivala pravila o
plodouZivanju (vidi Horvat 1980, 161; Stojcevi¢ 1985, 175; MiloSevi¢ 2016,
287-288). Medutim, iza tako Sturog odredenja uzusa kriju se dinamizam
rimskog prava i ista pitanja koja muce pravnike skoro dve hiljade godina

kasnije.

Analiziraju¢i tekstove rimskih pravnika sacuvanih u Justinijanovim Dige-
stama dolazimo do zakljucka da je uzuar imao pravo upotrebe stvari, bez prava
na plodove. Medutim, odredena dobra je mogao konzumirati u licne svrhe,
radi ostvarivanja potpune upotrebe stvari. Dakle, imalac prava sluZbenosti
nije mogao slobodno raspolagati plodovima, te kod uzusa moZemo red¢i da je
postojalo ,krnje“ ovlaséenje titulara prava da koristi prirodne plodove kako
bi podmirio li¢ne i porodicne potrebe, to jest ostvario pun obim prava. Osim

toga, pravo je bilo neprenosivo inter vivos et mortis causa.

Recepcijom instituta u srpsko moderno pravo preuzete su iste dileme i
pitanja koja su imali i klasi¢ni jurisprudenti. Kako nam se ¢ini, tvorac SGZ
nije bio puki prepisiva¢ i prevodilac ABGB ve¢ je pitanje ubiranja plodova
kod sluzbenosti upotrebe uredio bliZe klasicnom rimskom nego austrijskom
pravu. Srpski zakonodavac, ugledajuéi se na rimske pravnike, ogranicava
pravo upotrebe na koris¢enje stvari i predvida uslovno ubiranje prirodnih, ne
i civilnih plodova, iskljucivo radi potpunog ostvarenja prava, to jest pravilne
i potpune upotrebe stvari. A contrario, austrijski zakonodavac jasnije i
preciznije propisuje da uzuar, osim prava upotrebe, ima pravo ubiranja
svih plodova, kvantitativno ograniceno individualnim prilikama uzuara, pri
¢emu ga ne ogranicava se na licnu upotrebu i daje mu pravo njihovog daljeg
pravnog i faktickog raspolaganja. Rimsko pravilo o neprenosivosti prava

propisano je i u ABGB i u SGZ.

Jasno normirano pravilo da je sluzbenost upotrebe neprenosiva i donekle
suprotan stav srpskog suda o tom pitanju naveli su nas da sveobuhvatnije
sagledamo taj institut. Privredni apelacioni sud prenebregava postojanje
predratnih zakonskih normi i kao argumente za to da je pravo prenosivo
navodi doktrinarne stavove i uporednopravnu praksu. Ne samo Sto je to
shvatanje contra legem vec je i u suprtonosti sa prirodom instituta i njegovom

samostalnos$¢u u odnosu na pravo plodouZzivanja.
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Summary

The right to use is a personal servitude, which authorizes the holder to
use the property within the limits of their needs. According to the Roman
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the Civil Code of the Principality of Serbia. Servitude is also recognized
in the law of the Republic of Serbia. The dilemmas concerning the scope
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An interpretation by the Commercial Court of Appeal, regarding a question
about the abovementioned controversies, posed by a lower court, has
highlighted the problems regarding the institute.

Key words: Roman law. - Austrian Civil Code (ABGB). - Serbian Civil
Code (SGZ). - Personal Servitudes. - Right to use (usus).

Article history:
Received: 1. 10. 2022.
Accepted: 30. 11. 2022.

170 Anali PFB 1/2023









/POLEMIKA

UDK 37.014.523:271.2
CERIF: H 160
DOI: 10.51204/Anali_PFBU_23106A

Dr Tomas BREMER"
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Dosadasnja diskusija o potrebi crkvenog blagoslova za univerzitetske
nastavnike teologije u Srbiji ukazala je na pravne elemente i probleme tog
pitanja. Medutim, postoji i teoloska dimenzija koja je povezana sa samo-
razumevanjem teologije kao nauke: kad se teologija razume kao nauka, onda
za nju, u epistemoloskom i teorijskom smislu, vaZe isti uslovi kao i za bilo
koju drugu granu nauke, sto ne iskljucuje posebnu ulogu crkve. I druge nauke
funkcionisu u odredenim drustvenim i politickim kontekstima i u odredenoj
meri su zavisne od njih. Uloga teologije, prema tome, nije tako izuzetna. Pravo
je svake crkve da ocuva svoju teolosku tradiciju, ali je otvoreno pitanje kako se
to najbolje postiZe. U interesu je teologije, ali i same crkve, da se kontrola nad
teologijom prepusta najvise nauc¢nom diskursu.
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Bogoslovski fakulteti.
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1. UVOD

Retko se deSavalo da kadrovska reSenja u akademskom svetu izazovu toliko
javno uzbudenje kao Sto je to bio slu¢aj poslednjih godina s odlukama kojima
je bilo otpusteno nekoliko profesora sa Pravoslavnog bogoslovskog fakulteta
(PBF) Univerziteta u Beogradu (UB). Reagovali su crkveni, a posebno svetski
mediji i raspravljali o tome koliko Srpska pravoslavna crkva (SPC) treba da
utice na sastav i rad tog fakulteta. | na stranicama ovog Casopisa se razvila
diskusija o tom pitanju (Rakiti¢ 2022; Vukomanovi¢ 2022). Izgleda da je u
meduvremenu pronadeno zakonsko resenje. Medutim, Vukomanovi¢ (2022)
ukazuje na pravne probleme koji su povezani s tim resenjem. Prema tome,
nije iskljuceno da sadasnja situacija nije poslednja re¢ u odgovoru na pitanje
kako treba da izgleda trougao UB - SPC - PBE.

Hteo bih ovim tekstom da ukaZzem na neke elemente koji su, kako mi se
Cini, bili prenebregnuti u dosadasnjoj diskusiji. Budué¢i da nisam pravnik
nego teolog, ne nameravam da se bavim pravnim aspektom ovog pitanja nego
aspektima samorazumevanja teologije pa i crkve. PoSto nisam pravoslavni
nego rimokatolic¢ki teolog, ne nameravam da razmatram konkretan slucaj
PBF nego ¢u se ograniciti na elemente koji su zajednicki svim crkvama.
Katoli¢ka crkva ima svoj nacin postupanja, posebno u slucajevima u kojima
je sklopila konkordat s doti¢nom drZavom.! Ali problem je isti za bilo koju
crkvu: kakav je odnos izmedu teoloske nauke i crkve? Kako se oblikuju
identitet i realnost neke crkve u odnosu na njenu teologiju? Taj dinamican
odnos je predmet i pravnog i teoloSkog razmisljanja, a on sobom nosi i
ceo niz epistemoloskih i teorijskih pitanja. On pretpostavlja konfesionalnu
teologiju, onakvu kakva ona danas preovladuje u Evropi. Valjalo bi razmisljati
i 0 odnosu konfesionalnih i natkonfesionalnih teoloskih fakulteta ili o stavu
crkava prema tim fakultetima koji postoje narocito u Engleskoj i u Severnoj
Americi, ali to je ve¢ druga tema.

2. SVRHA CRKVENE KONTROLE

Rakiti¢ (2022) u svom ¢lanku prikazuje istorijsko poreklo ideje crkvenog
pristanka na izbor profesora. Autor se koncentrisao na zapadnu tradiciju, s
obzirom na to da su univerziteti (u modernom smislu) nastali u Zapadnoj
Evropi. Ta istorijska perspektiva moZe da bude veoma korisna. Ona nam,

1 0 nematkom postupku vidi moju kratku skicu: https://teologija.net/teologija-

i-crkva-pogled-iz-druge-perspektive/.
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Crkveni pristanak za nastavnike teologije — razmisljanja sa strane

naime, pokazuje da prvi cilj crkvene kontrole onih koji predaju teologiju nije
bila Cistoca, dakle ispravnost ucenja, nego kvalitet akademskog predavanja.
Mada su oba ta aspekta povezana, ona nisu ista. Crkvi je teologija bila previSe
dragocena i vazna kako bi mogla da dopusti da se predaje na neadekvatnom
nivou. Modernih nau¢nih standarda tada nije bilo, tako da se crkva brinula o
tome kako su predavaci ispunjavali svoju obavezu. To se vidi i po tome $to se
radilo o predavanju teologije, ne o publikacijama. Tek kasnije se dogodilo da
se crkveni pristanak odnosi i na sadrzaj onoga $to je bio predmet teoloSke
nastave, a posebno na sadrzaj teoloSkog istrazivanja koje je po svojoj naravi
bilo mnogo viSe u centru javne paznje.

Crkvena kontrola se tada povezala sa cenzurom, dakle sa kontrolom onoga
$to je bilo napisano, a postala je vaznija kad se pojavila mogucnost Stampanja
knjiga. Katoli¢ka crkva je kasnije razvila tu svoju kontrolnu funkciju skoro do
savrSenstva, ukljucujuci sastavljanje spiska knjiga koje katolici nisu smeli ni
da poseduju a kamoli da citaju, cuveni Index librorum prohibitorum (Indeks
zabranjenih knjiga). U pravoslavlju, medutim, takvog pokusSaja potpune
kontrole (koji ni u Katoli¢koj crkvi nije uspeo) nikad nije bilo. U Rusiji je
postojala drzavna cenzura koja je (zbog tesne povezanosti crkve i drzave)
cenzurisala i nepodobne teoloske tekstove, ali pravoslavne crkve kao takve
nikad nisu izgradile sistem kontrole teoloskih misli slican katolickom. I
treba naglasiti da su se u istoriji crkve razlike u razumevanju ucenja resavale
uglavnom teoloSkom raspravom, dakle nau¢nim diskursom koji je viemenom
ostavio po strani stanovista koja nisu bila ubedljiva. A kad je bilo potrebno,
saborskim odlukama je definisano Sta je u skladu s crkvenom tradicijom, a
$ta nije. U anticko doba takva odluka se zvala ,granica“ (gr. 6pog, horos, lat.
finis - otud de-fini-cija), tim odlukama se, dakle, razgranicavalo ispravno od
pogresnog, to jest pravo ucenje od jeresi.

Ali kad posmatramo sve to, treba imati na umu da je ovde rec¢ o kontroli
crkve nad svojim ucenjem, a (jos) ne o kontroli pojedinih teologa koji su bili
u tako definisanim granicama. Zbog toga je ogranicenje njihove delatnosti
(ukljucujuci i nastavu) problemati¢no pitanje jer ¢ovek koji nije proglasen
za jeretika se, prema tome, nalazi u okvirima crkve i njenog ucenja. Zabrana
predavanja se, dakle, mora odnositi na nesto drugo, a ne na njegove teoloske
stavove. Rekosmo, na pocetku je to bio instrument oCuvanja kvaliteta nastave,
a ne kontrole toga da li je ono Sto odredeni predavac kaze svojim studentima
u saglasju s onim $to je nadlezni crkveni autoritet smatrao ispravnim. Prema
tome, valja razmisliti kakav je znacaj te srednjovekovne zapadne prakse za
danasnju situaciju (bilo koje crkve).
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3. NIHIL OBSTAT | BLAGOSLOV

U katolickoj tradiciji se danas za crkveni pristanak Kkoristi termin nihil
obstat, nista ne sprecava (da jedan kandidat bude profesor teologije), dok
se u pravoslavnoj tradiciji uobicajeno govori o ,blagoslovu“ koji doticni
mora da dobije od crkve. Zanimljivo je da se tim razli¢itim terminima
naglasavaju razli¢iti sadrzaji. Blagoslov je crkvena radnja kojom se Bog
moli da nekome da blagodat, a nihil obstat je pravni termin koji ima svoju
osnovu u dogovorima izmedu crkve i drzave. Ideja blagoslova podrazumeva
da se na njegovog primatelja priziva Bozji blagoslov, dakle da se njemu
zeli nesto Sto je iznad moci onoga ko ga daje. Ve¢ je prema tome sama
ideja povlacenja blagoslova (u tom smislu) problemati¢na jer implikuje
da davalac blagoslova ima neku mo¢ nad Bozjim radnjama. Ukoliko je rec
o pristanku koji se izrazava time $to se osoba preporucuje Bogu, onda bi
logi¢na posledica povlacenja blagoslova bila da se njegov davalac distancira
od svoje prethodne radnje (i da moli Boga da uradi to isto). Nihil obstat, s
druge strane, deo je jednog ugovora i kada se jedna strana tog ugovora drZzi
tamo predvidenih nacela, onda i druga mora adekvatno da reaguje. Drugim
rec¢ima: kad katolicki biskup dogovorenim putem povuce nihil obstat, onda je
i drzava obavezna da postupi na odgovarajuci nacin, to jest da shodno tome
isklju¢i doti¢nog iz nastave teologije na univerzitetu. U mnogim zemljama
to nema kobne posledice za tog nastavnika jer ostaje profesor (i zadrZava
svoje prinadleznosti), samo S$to viSe ne moZe da predaje i ispituje teoloske
predmete. Time je i osigurano da se povlacenje crkvenog pristanka ne moze
koristiti kao kazna koja bi ugrozila egzistenciju tog predavaca.

Prema tom razumevanju, izgleda da je blagoslov zamisljen kao neSto
trajno, barem u smislu da je nepovratan. On je izraz lojalnosti crkvenih vlasti
prema kandidatu koji je i sdm pokazao svoju lojalnost prema crkvi i teologiji.
U principu, re¢ je o trajnoj lojalnosti, prema prethodno recenom. Medutim,
ljudi se menjaju tokom svojih Zivota, a crkveni pristanak se moze odnositi
samo na odredeni trenutak. On je, dakle, izraz neke nade, nekog poverenja u
to da Ce se taj profesor (koji ¢e se razvijati tokom svog Zivota kao svako Zivo
bi¢e) razviti u smeru koji je koristan i plodonosan za teologiju, a time i za
crkvu. Garancije za to nikad nema. Nihil obstat je u tom smislu na neki nacin
iskreniji jer ukljucuje moguénost ,pogreSnog“ (u smislu crkvene kontrole)
razvoja i odgovarajuce reakcije crkvenog autoriteta - povlacenja nihil
obstat-a. A blagoslov je viSe izraz poverenja za koje se moZe pretpostaviti
da je doZivotno. Time Sto se daje blagoslov, kandidat se preporucuje za rad
u teoloskoj nauci jer se veruje da ¢e ispuniti nadu koja je poloZena u njega.
A ta nada podrazumeva i slobodu intelektualnog razvoja. Takva sloboda je
istorijski omogucavala napredak teoloskog misljenja, posebno prevazilazenje
pogresnih shvatanja i jeresi. Primera radi, da nije bilo teologa koji su mislili
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drugacije od (tada prevladavajué¢e) norme, ne bismo danas imali ikone u
hramovima. Danas nismo u sli¢noj situaciji kao u vreme ikonoborstva, ali
teologija mora da ima mogu¢nost kretanja i neobi¢nim stazama.

Piscu ovih redova je poznato da se blagoslov danas u pravoslavlju koristi
fakticki, u pravnom smislu, kao neka dozvola za neSto (,moj duhovnik mi
je dao blagoslov da idem na taj put“). Ali to je suZavanje pravog smisla
blagoslova, koji je mnogo Siri od jednostavne dozvole. Blagoslov moZe dati
svako svesteno lice, pa i laik (za to ima mnogo primera, kao u kontekstu
svadbe ili krsne slave). Blagoslov u smislu dozvole za teolosku nastavu,
medutim, u slu¢aju PBF, ne daje ¢ak ni episkop, nego Sinod, dakle rukovodece
telo SPC. Time se Zeli jamciti da odluka bude saborna, a ne reSenje jednog
pojedinca. Medutim, ostaje otvoreno pitanje ko moze da da konacan sud o
ispravnosti crkvenog ucenja. Sigurno crkva kao takva, ali kad se to svodi na
grupu ljudi ili ¢ak na jednu osobu (kao u katoli¢koj crkvi), onda to postaje
komplikovanije.

Jedan vazan element je, dakle, to Sto se blagoslov u principu odnosi na
Coveka, na pojedinca, a ne na to $ta taj pojedinac misli ili veruje. Blagoslov
sluzi poboljsanju stanja Coveka (koje je svima nama uvek potrebno), on
sadrzi Zelju za njegovom dobrobiti, a ne odobravanje neke njegove crte ili
karakteristike, kao Sto je ono Sto on predaje studentima ili piSe u svojim
publikacijama.

Prema tome vidimo da terminologija pristanka crkve nije jasna nego
ostavlja prostor za tumacenje. Budu¢i da je to crkveno-drZavni odnos, bilo
bi poZeljno da se Sto preciznije reguliSe procedura, a to podrazumeva i
ingerencije obe strane. DrZava, konkretnije univerzitet, ima obavezu da
izabere najboljeg kandidata za svako radno mesto, i to treba da bude jedini
cilj. Obaveza crkve je, pak, drukcije prirode: ona nema zadatak da brine o
kvalitetu kandidata nego da ocuva teolosku tradiciju. Nazalost, ti procesi
ni u jednoj crkvi nisu transparentni. U interesu je teologije, pa i crkve, da
se kandidatu za profesorsko mesto daje informacija o postupku, kao i
mogucnost zZalbe.

Receno se odnosi na teoloSku nastavu u slucajevima u kojima je sklopljen
dogovor, tako da postoji zakonska osnova izmedu drzave i crkve o poloZaju
teologije ujavnim (drZavnim) nastavnim institucijama. Osim njih, funkcionisu
jos i brojne crkvene ustanove. U njima nema potrebe za dogovorom s
drzavom jer ona nema nadleZnosti. S pravnog aspekta, crkva moZe u svojim
ustanovama da postupa kako god Zeli, da zaposljava ili otpusta nastavnike,
da uvodi nastavne planove ili nove predmete ili da ponistava dosadasnje. Ali
postoji teolosko, a u nekom pogledu i moralno pitanje da li crkva zaista mozZe
da postupa proizvoljno. Cini mi se da tu postoje granice, a istorija crkve i
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teologije pokazuje da je vazno da se one postuju. To, nazalost, nije uvek bio
slucaj; mnogi Cuveni i vazni teolozi bili su podvrgnuti disciplinarnim merama
zbog svojih pogleda, mada su kasnije bili rehabilitovani.

4. NAUCNA SLOBODA | NJENA OGRANICENJA

Teologija nije jedina nauka pored koje stoji drustvena institucija koja
ne samo S$to primenjuje njene rezultate nego i, na odredeni nacin, odreduje
ili makar utiCe na teme, predmete naucnih istrazivanja. Pravna nauka, na
primer, ne radi u vakuumu nego u kontekstu konkretne drzave, s konkretnim
zakonima, a oni su (odnosno nacela na kojima pocivaju) predmet pravnog
naucnog razmisljanja. Zakoni se mogu odlukom zakonodavca menjati i razliciti
su u raznim zemljama. Sta bi bilo s evropskim profesorom prava koji bi, na
primer, zastupao ideju da ponovo treba uvesti smrtnu kaznu ili mucenje
osudenika? Bio bi izolovan u svojoj struci, kolege bi ga smatrale ¢udakom i
raspravljale bi s njim u akademskim publikacijama i diskusijama, ukoliko bi ih
bilo. U tom slucaju ne postoji nikakva institucija koja kontroliSe nalaze i pravac
istrazivanja nauke nego to €ini drustvo (koje se odlucilo protiv smrtne kazne i
mucenja) odnosno zakonodavac. Drugi primer: za nekoliko godina, industrija
viSe nece proizvoditi automobile koji za pogon koriste fosilna goriva. To je
drustveno-politicko reSenje. Profesor maSinskog fakulteta koji bi radio na
poboljsanju rada dosadasnjih motora (sa unutrasnjim sagorevanjem) ne bi bio
izbacen sa fakulteta zbog toga, ali bi mu drustvo na neki nacin odredilo pravac
rada. Kad bi on nastavio svojim smerom istrazivanja, fakultet bi mu verovatno
uskratio sredstva za istrazivacke projekte, ne bi mu viSe davao novac da ide na
naucne kongrese itd., kako bi pokazao: ovo nije pravac kojim mi kao drustvo
Zelimo da idemo. Dakle, drustvo odnosno drzava ima svoje mehanizme kojima
utiCe na polja istrazivanja u akademskoj sredini, a da time ipak ne povredi
autonomiju univerziteta.

Ali ko kontrolise profesore u ostalim naukama, na primer, u humanistickim
naukama, istoriji, knjiZevnosti, filologiji i drugim? Niko ih ne kontrolise
formalno, u smislu da postoji institucija koja moZe da odredi $ta je podobno i
Sta nije. Ali ta kontrola je inherentna nauci kao sistemu samokontrola. Nauka
postoji samo zbog naucnog diskursa koji unapreduje nasa znanja i spoznaju
odredene oblasti. Naucne teze se potvrduju (verification) ili opovrgavaju
(falsification) u tom diskursu. To je proces koji moze dugo da traje, ali koji
je neophodan za postojanje nauke. Zbog toga su neslaganje sa stavovima
drugih, javno suprotstavljanje tim stavovima i samostalna promena
sopstvenih nalaza neophodni elementi nau¢nog progresa. Za neupucene
to deluje ponekad kao slabost i mana, ali samo taj sistem samokontrole
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omogucava napredak i dalje spoznaje. To su pokazale diskusije o pandemiji u
poslednje tri godine; retko da je naucna diskusija (a kamoli iz oblasti kao $to
su virologija i epidemiologija) bila toliko u centru javne paznje. To je izazvalo
zabune mnogih ljudi koji nisu svesni tog pristupa nauke. Oni su ocekivali
gotove odgovore, kakve nauka, srecom, Cesto i moze da pruZi, a dobili su
naucni diskurs koji im nije dao putokaz koju su Zeleli.

Taj princip vazi i za teologiju. Kad u teologiji ne bi bilo napretka i promene,
novih saznanja i otkri¢a, ona ne bi imala mesto na univerzitetu nego bi se
mogla nauciti, kao Sto se nesto uci u Skoli. Ali ona se razume kao naucna
grana, Sto znaci da svaki njen rezultat moze, sredstvima razuma, svako
zainteresovan da reprodukuje - i da tim putem dode do istog rezultata.
Covek koji je razuman (i koji je stekao neka predznanja) moZe da razume
ili da obrazloZeno odbije rezultate teoloSkog razmisljanja i istrazivanja.
Uslov za to je, naravno, da prihvati tezu o postojanju vise realnosti, Boga,
koja se kao takva ne da dokazati nego je aksiom, ali ¢ak i nevernik moze da
razume strukture teoloSkog razmisljanja i da rezultate prihvata ili odbija -
samo Sto su oni za njega bez religioznog znacaja. Ali teologija nije jedina
nauka koja polazi od aksioma; i druge imaju svoje, na primer, medicina,
koja nije ,neutralna“ nego je njen cilj da sluzi zdravlju ¢oveka, ili opet pravo
koje Zeli da postigne S$to pravednije drustvo. Prema tome, teologija se kao
nauka razlikuje od ostalih samo svojim predmetom, dok su metode (u
epistemolo$kom smislu, ne u prakticnom radu) iste.

5. CRKVA | OCUVANJE TRADICIJE

Kako onda crkva moze da ocuva svoju teologiju? Za razmisljanje o tom
pitanju treba da se razmiSlja i o pojmu tradicija, predanje. Crkva c¢uva
tradiciju - ali i tradicija je nesto Zivo. Predanje znaci proslediti iskru, vatru,
a ne hladan pepeo, dakle Cuvati ono Sto je zivo, promenjivo. Istorija crkve
je puna primera koji pokazuju taj Zivi razvoj crkvenog naucavanja. Ali tu se
crkva nalazi na osetljivom putu na kojemu preti opasnost proizvoljnosti,
s jedne strane, i doktrinarizma, s druge strane. Razumljivo je da ne moZze
svako proglasiti bilo Sta kao ucenje svoje crkve - to bi bilo proizvoljno i
ubrzo ne bi bilo jasno $ta je suStina vere. Ali lek protiv toga je Ziva diskusija
u teologiji kojom se kristaliSe dominantno misljenje - ponekad i visSe od
jednog; u svim hris¢anskim crkvama o odredenim pitanjima postoji nekoliko
teoloskih stavova koji se smatraju valjanim. Uloga crkve se moZe uporediti
s ulogom nasipa duz velike reke. Najbolje bi bilo da nasip nikad ne mora da
se koristi. On je tu za svaki slucaj, ali dok se reka nalazi u okvirima nasipa
sa obe strane, ne postoji problem. A doktrinarizam je ¢vrsto insistiranje na
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nepromenljivosti ¢ak i formulacije crkvenog ucenja, Sto oznacava neistorijski
pristup prema pitanju predanja. Takav stav se u protestantizmu zvao
Jfundamentalizam®, a kasnije se taj pojam koristio i za druge veroispovesti,
posebno za islam.

Crkva, dakle, ima osetljiv zadatak da vrsi svoju funkciju nadzora nad
teologijom najbolje tako Sto je uopSte ne vrsi, to jest da ne interveniSe
iako ima pravo na to. Crkveno ucenje se ne ¢uva ,Cistim“ zabranama nego
diskursom, kao $to to biva i s drugim humanistickim naukama. Crkva je
vezana svojom tradicijom. Jasno je da je tradicija problematican termin, koji
treba objasniti i tumaciti. Zbog toga objasnjenje zahteva i ta povezanost,
dakle odnos crkve prema tradiciji. Ovde se moze samo napomenuti da u
tom pitanju postoje konfesionalne razlike, s tim Sto pravoslavne crkve, kao i
Katolic¢ka, imaju tendenciju da poistovecuju crkvu s tradicijom. Prema tome,
tradicija nije nesto Sta crkva poseduje nego je (kao Sto kaze i re¢ ,predanje”)
ona u isto vreme i proces prenosenja - predaje iz jedne generacije u drugu.
Dakle, to je istorijski proces koji podleze, kao i sve u istoriji, promenama i
razvoju. Jasno je da je to komplikovano i dinami¢no dogadanje, o kojem ovde
ne mozZemo detaljno da diskutujemo.

6. DRUGA POLJA CRKVENOG UTICAJA NA TEOLOGIJU

Pitanje je da li crkva treba da ima jo$ neke ingerencije prema teoloSkim
fakultetima, osim davanja saglasnosti prilikom zapoSljavanja novih
nastavnika. Vazan element je struktura nastavnog plana, to jest koliko
Casova ima svaki predmet, i koji predmeti se uopste predaju. Tu postoje
konfesionalne tradicije; tako su kod protestanata biblijske nauke znatno
vaznije nego kod drugih, patrologija ima visi status kod pravoslavaca itd. U
zemljama na ¢ijim univerzitetima postoje nekonfesionalne teoloske studije,
kao u Engleskoj ili Severnoj Americi, crkve uglavnom imaju dodatne studije
za svoj kadar ili ih odmah S$alju (posebno buduce svestenike) u crkvene
ustanove. To pokazuje vaZnost tih tradicija. Kad konfesionalni fakulteti
deluju u okviru svetskih univerziteta, crkve su uglavnom rezervisale sebi
pravo da uti¢u na nastavni plan. Medutim, to se odnosi na strukturu, ali ne i
na sadrZaj teoloske nastave.

Drugo zanimljivo pitanje je izbor studenata. Da li drZavni univerzitet
moze od studenta da trazi, osim propisanih dokumenata (matura, prijemni
ispit), i dodatne uslove, na primer pripadnost odredenoj crkvi ili pismeno
misljenje sveStenog lica? Ako student Zeli da se upozna s konfesionalnom
teoloskom kulturom a nije ¢lan te konfesije, trebalo bi da ima tu moguénost
na univerzitetu. Univerzitet je javna ustanova koja se finansira porezima svih
gradana; prema tome, ne postoji razlog da studije budu otvorene samo za
studente koji ispunjavaju dodatne uslove. Pisac ovih redova je pre vise od 40
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godina pohadao predavanja na PBF koji je tada jos bio u vlasniStvu SPC. Nije
bio zvani¢no upisan (jer bi to bilo problemati¢no za stipendistu SFR]), ali je
bio vrlo zadovoljan Sto je postojala ta mogucnost koja mu je dala Sansu da
studira ono Sto je hteo. Isto tako, studenti i doktorandi SPC su, s blagoslovom
crkvenih autoriteta, bili na katolickim i protestantskim fakultetima u
inostranstvu i mnogo njih je steklo naucne titule, Sto je doprinelo razvoju i
napretku teologije u Srbiji.

I ovde primer iz druge nauke moZe da bude od koristi: da li bi se na
medicinski fakultet mogao upisati covek koji je polozio sve potrebne ispite,
ali koji kaZe da ne veruje u Skolsku medicinu nego u natprirodne snage
i da namerava da se kasnije u Zivotu bavi vraCarenjem i isceljivanjem
ljudi pomoc¢u magije? Trebalo bi da moze. Ako bude nastavio sa svojim
planovima, on ¢e kasnije naiéi na velike poteSkoce i prepreke. Ali nije zadatak
univerziteta da to spreci. Profesori ¢e pokusati sve da mu dokaZzu ispravnost
svojih medicinskih dostignuéa, ali i ako ostane pri svome, moZe da ostane
na fakultetu ukoliko ispunjava sve obaveze, to jest polaZe sve ispite. Slicno
bi bilo sa studentom teologije koji ne pripada doticnoj crkvi ali koji Zeli da
studira njenu teologiju. ZaSto mu se to ne bi omogudilo? Prema tome, ne vidi
se razlog da crkva ima uticaj na izbor studenata teoloskih fakulteta.

7. ZAKLJUCAK

Pravo je svake verske zajednice da odredi celokupan svoj unutrasnji i spoljni
zivot, ukljucujuci svoje forme bogosluZenja, svoje nac¢ine odlucivanja i sadrzaje
svoje vere. Ali nijedna verska zajednica ne stoji izvan nekoliko konteksta -
svaka se nalazi u odredenom vremenu, na odredenom mestu i u kontaktu je sa
ljudima iste ili druge (ili nikakve) vere. To znaci da ne postoji verska zajednica
koja ne podleze promenama, kao i sve drugo u istoriji. Medutim, posebnost
vere je u tome Sto zahteva da postoji i neSto nepromenljivo, nesto trajno u
njoj. Zadatak je verske zajednice da to identifikuje, a onda moZe mirno da
dopusti promene i razlike u svemu ostalom. Istorija svih teologija, ne samo
hrisc¢anskih, pokazuje da to uopste nije lako ni trivijalno.

Crkveni pristanak kao preduslov za predavanje na teoloskim fakultetima
jedna je (od vise) konkretizacija tog problema. Kad se crkva, kao Sto to u
mnogim crkvama biva, razume kao organizam koji se sastoji od ljudskog i od
natprirodnog, onda je razumljivo zasto taj proces sobom moze da nosi toliko
problema. Kad se, medutim, sva ta pitanja nepristrasno posmatraju i kada se
onaj natprirodni faktor uzme ozbiljno, postaje jasno da crkva ne bi trebalo
da se boji ovog ili onog teoloSkog pravca. Za vernike, istorija je pokazala da
na kraju i crkva i teologija ostaju u principu na ispravnom putu, bez obzira
na stranputice kojima su morale da idu i koje su valjda uvek neophodne.
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Pravni Fakultet Univerziteta Crne Gore u Podgorici je na svecanosti
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Sve je pocelo jo$ krajem 1968. godine. Na IV sednici Fakultetskog veca
odrzanoj 13. decembra 1968. godine dekan prof. Pavle Dimitrijevic¢ je oba-
vestio Vece da se Sekretarijat za obrazovanje, kulturu i nauku Socijalisticke
Republike Crne Gore (klasi¢nim recnikom receno: Ministarstvo za obrazo-
vanje, kulturu i nauku) obratio s molbom da se osnuje Centar za vanredne
studije u Titogradu. Toj molbi se pridruzila i Skupstina opstine Titograd i
tamos$nji Radnicki univerzitet ,Milun BoZovic¢“. Ova molba je bila proucena
i prvi kontakti su bili obavljeni. Fakultet je upoznat sa potrebom za osni-
vanje ovog centra, jer je predstojao upis oko 200 vanrednih studenata.
Ponudu je bio ucinio i Pravni fakultet u Splitu, ali ,predstavnici odredenih
ustanova smatrali su za potrebno da se prvo obrate Pravnom fakultetu u
Beogradu, s obzirom na to da u Titogradu postoje dva fakulteta koji su
sastavni deo Beogradskog univerziteta“. Fakultetsko vecée je dalo nacelnu
saglasnost za osnivanje Centra za vanredne studije u Titogradu i naloZilo
Komisiji za saradnju sa privredom i drustvenim sluZzbama da sprovede
ovo u delo.

Komisija je to u narednim mesecima i ucinila i podnela Fakultetskom
vecu izvestaj 13. oktobra 1969. godine!. U Izvestaju se najpre pominje da je
utvrdeno interesovanje svrSenih maturanata u Crnoj Gori za ovakve studije.
Potom, da su uspostavljeni kontakti i vodeni razgovori sa nizom ustanova i
organa u Crnoj Gori o nacinu i formi pomoc¢i pri ovom organizovanju. Navodi
se da su vodeni razgovori sa Radnickim univerzitetom koji je trebao da
preuzme na sebe tehnicke poslove u vezi sa radom centra.

Komisija je predloZila nacdin organizacije nastave. Na svim predmetima
prve godine, osim predvojnic¢ke obuke, odrzalo bi se po 40 ¢asova, $to bi ¢inilo
ukupno 200 ¢asova. U oktobru i novembru 1969. bi se odrZalo 80, a u aprilu
i maju 1970. godine 120 casova. Ispiti bi se odrzali, u skladu sa Statutom
Pravnog fakulteta u Beogradu, u junskom, septembarskom i oktobarskom
roku. Potom su izloZeni finansijski detalji. Centar bi se izdrzavao od godisnjih
»doprinosa svakog pojedinog studenta u iznosu od 1.200 dinara godiSnje“.
0d 150.000 dinara ukupnih troSkova, 100.000 dinara bi pripalo Pravhom
fakultetu za organizaciju nastave i ispita, honorare nastavnicima, putne
troskove i drugo, a 50.000 dinara za organizaciju Radnickom univerzitetu, sa
kojim bi se sklopio ugovor na godinu dana. Posebno se napominje da je iznos
studentske ,participacije” od 1.200 dinara ,prihvacen kao veoma umeren od
svih, a posebno od samih zainteresovanih kandidata“

1 Greskom na dokumentu je zapisana 1961. godina, ali iz svega §to je u dokumentu

zabelezeno jasno je da se radi o 1969. godini.
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Komisija je predlozila da centar vodi kolegijum od dva nastavnika i jednog
radnika Sekretarijata koji bi bili Uprava centra.

Na kraju Komisija naglasava da su se stekli svi uslovi da Centar ,otpocne sa
radom vec ove jeseni“ Izvestaj je potpisao predsednik Komisije za saradnju
sa privredom i dru$tvenim sluzbama dr Vladan Stankovi¢.?

Fakultetsko vece je na svojoj sednici odrzanoj 15. oktobra 1969. godine
prihvatilo predloge Komisije za saradnju sa privredom i drustvenim sluZbama.
Takode, odredilo je u Upravu centra za vanredne studije u Titogradu prof.
Pavla Dimitrijevica, prof. Jelenu Danilovi¢ i Tanasija Janic¢ijevi¢a. Oni su se
imali starati o funkcionisanju Centra i sprovodenju odluka Fakultetskog
veca i drugih organa u vezi sa ovim radom.? Fakultetski savet je na sednici
od 23. oktobra 1969. godine jednoglasno doneo Odluku o davanju sagla-
snosti na Odluku Fakultetskog ve¢a o osnivanju Centra za vanredne studije
u Titogradu.*

Centar je radio Skolske 1969/70.1 1970/71. godine. Fakultetsko vece je
29. juna 1971. godine donelo odluku o naknadi upravniku, ¢lanu uprave,
sekretaru Centra za vanredne studije u Titogradu i drugim sluZbenicima
Fakulteta za rad u tom centru.® Fakultetsko vece je 27. septembra 1971.
godine jednoglasno prihvatilo predlog da se, na osnovu pisma IzvrSnog vijeca
SR Crne Gore u kome je zamolilo ,Pravni fakultet u Beogradu da pomogne da
Centar za vanredne studije u Titogradu radi jos i ove godine, s tim Sto bi oni
za sledecu Skolsku godinu preduzeli mere radi otvaranja pravnog fakulteta
u Titogradu®. Upravnik Centra prof. Pavle Dimitrijevi¢ ,je naveo da 300
kandidata ¢eka upis i traZe da se nastavi rad u Centru u Titogradu“® Tako
se uslo i u tre¢u Skolsku 1971/72, kako ¢e se ispostaviti poslednju godinu
postojanja Centra.”

Fakultetsko vece je na sednici od 15. maja 1972. godine imalo kao desetu
tacku dnevnog reda ,Prestanak nastave u Centru za vanredne studije u
Titogradu®. Upravnik Centra prof. P. Dimitrijevi¢ je obrazloZio pismeni

2 APf, Izvestaj Komisije za saradnju sa privredom i drustvenim sluzbama od

13. oktobra 1969. godine, 1-2; Izvod iz zapisnika sa IV sednice Fakultetskog veca od
13. decembra 1968. godine.

3 APf, Zapisnik sa sednice Fakultetskog veca od 15. oktobra 1969. godine, 5-6.
4 APf, Zapisnik sa sednice Fakultetskog saveta od 23. oktobra 1969. godine.

5 APf, Zapisnik sa sednice Fakultetskog veéa od 29. juna 1971. godine, 12-13.

6 APf, Zapisnik sa sednice Fakultetskog veéa od 27. septembra 1971. godine.

7 Videti APf, Zapisnik sa sednice Centra za vanredne studije u Titogradu odrZane

4. februara 1972. godine.
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predlog Uprave Centra o prestanku odrzavanja nastave u Titogradu,
krajem te Skolske godine. Uprava je ucinila ovaj predlog ,zbog toga Sto je
Republicko izvrsno vec¢e SR Crne Gore donelo odluku o otvaranju Pravnog
fakulteta u Titogradu, sa pravom upisa studenata I i II godine® Fakultetsko
vece je jednoglasno prihvatilo ,predlog Uprave Centra za vanredne studije u
Titogradu o prestanku odrZavanja nastave sa 30. IX 1972. godine“? Tako je
prestao da postoji Centra za vanredne studije Pravnog fakulteta u Beogradu
sa sediStem u Titogradu, nakon tri Skolske godine, 1969/70, 1970/71. i
1971/72.

Zakonom koji je donela Skupstina SR Crne Gore 25. maja 1972. godine
osnovan je Pravni fakultet u Titogradu kao nastavno-naucna i obrazovna
ustanova u kojoj se organizuje i razvija obrazovni i nau¢no-istraZivacki rad u
o oblasti pravnih i njima srodnih drustvenih nauka. Tom prilikom je istaknuto
da se,osnivanje ove visokoSkolske Ustanove namece kao neophodno sa
stanovistva ukupnih drustvenih potreba Republike®.

Pored Centra za vanredne studije koji je omogucio da iz njega nastane
novi Fakultet, profesori Pravnog fakulteta u Beogradu dali su veliki i
nemerljiv doprinos ovom nastanku. Od sedam clanova Mati¢ne komisije
koju je formiralo maja meseca iste godine IzvrSno vije¢e SR Crne Gore,
Cetvorica su bili profesori Pravnog fakulteta u Beogradu: Milan Milutinovi¢,
predsednik Mati¢ne komisije i clanovi dekan prof. Nikola Stjepanovi¢ i
profesori Pavle Dimitrijevi¢ i Vojislav Baki¢. Od ¢etvorice prvih nastavnika,
koje je izabrala Mati¢na komisija, dvojica su bila raniji profesori Pravnog
fakulteta u Beogradu: Nikola Srzenti¢ i Branislav Nedeljkovi¢, koji su izabrani
za redovne profesore. Prvi dekan novoosnovanog Pravnog fakulteta u
Titogradu postao je profesor Srzenti¢. Nastava za prvu i drugu godinu studija
je pocela oktobra 1972. godine.’

0 osnivanju Pravnog fakulteta u Titogradu u Analima Pravnog fakulteta u
Beogradu skromno i nepretenciozno je zabelezZeno: , U toku Skolske 1971 /72.
godine Pravni fakultet je ukazao pomo¢, i preko svojih organa i pojedinaca,
pri obrazovanju Pravnog fakulteta u Titogradu.!°

8  APf, Zapisnik sa sednice Fakultetskog veéa od 15. maja 1972. godine, 9.

9 Pravni fakultet 35 godina. 1972-2007 (na sigurnom putu), Podgorica 2007, 34-
36.

10 APf, Izvestaj o radu Fakulteta u $kolskim godinama 1971/72. i 1972/73, Beograd
februar 1974, 7.
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Pravni Fakultet u Kragujevcu je 7. oktobra 2022. godine obelezio 50
godina postojanja pravnih studija u tom gradu. Svecanost je bila povod da
se setimo tih pocetaka.

Fakultetsko vece je, na sednici od 26. juna 1972. godine, pod tackom IXi[Xa
raspravljalo o otvaranju odeljenja u Kragujevcu i imenovanju upravnika tog
odeljenja. Najpre je prodekan prof. Radomir Purovi¢ podneo izvestaj o pre-
duzetim merama za otvaranje odeljenja u Kragujevcu. Potom je usledila di-
skusija u kojoj su ucestvovali profesori N. Stjepanovi¢, V. Baki¢, I. Maksimovic,
J. Danilovi¢, V. Simovi¢, V. Braji¢, D. Kavran, A. Vaci¢, D. Soskié, V. Rajovic i
R. Burovié. Na kraju je Fakultetsko vece donelo odluku da predlozi otvaranje
Odeljenja beogradskog Pravnog fakulteta u Kragujevcu i imenovalo za uprav-
nika tog Odeljenja dr Zivomira Pordeviéa, vanrednog profesora Pravnog fa-
kulteta u Beogradu.!!

Fakultetski savet je o ovome raspravljao na sednici od 29. juna 1972. godine.
Na pocetku je prodekan R. Purovi¢ (i predsednik Komisije za finansijska
pitanja) upoznao ¢lanove Saveta sa predlogom Skupstine opstine Kragujevac
da Pravni fakultet u Beogradu otvori svoje odeljenje u Kragujevcu. Vodeni
su razgovori sa predstavnicima SkupStine opstine Kragujevac, razgledane
su buduce radne prostorije i konstatovano da postoje uslovi za normalan
rad. Prema nacrtu ugovora, Skupstina opstine Kragujevac je trebalo da stavi
Pravnom fakultetu u Beogradu na raspolaganje oko 90 miliona starih dinara
za ,ovu kalendarsku godinu za potrebe ovog odeljenja“

Posle ovog obrazloZenja i diskusije u kojoj je uc¢estvovao dekan i nekoliko
Clanova Saveta, Fakultetski savet je doneo Odluku o osnivanju Odeljenja
beogradskog Pravnog fakulteta u Kragujevcu. Clan 1: ,Osniva se Odeljenje
Beogradskog Pravnog fakulteta u Kragujevcu.“ Odeljenje je imalo status
osnovne organizacije udruSenog rada bez svojstva pravnog lica u okviru
Pravnog fakulteta u Beogradu (¢l. 2). Clan 3 je propisao da Odeljenjem
rukovodi upravnik koga imenuje Veée Pravnog fakulteta u Beogradu iz reda
nastavnika. Upravnik je imao naredbodavna prava u granicama ovlasc¢enja
,koja na njega prenese dekan“ Uzajamna prava i obaveze, a narocito
materijalni uslovi i finansijska sredstva za najmanje pet Skolskih godina bili
bi regulisani ugovorom izmedu Pravnog fakulteta u Beogradu i Skupstine
opstine Kragujevac (€l. 4). Do konstituisanja organa upravljanja Odeljenja,
organi upravljanja Pravnog fakulteta u Beogradu donosili bi sve odluke koje
se odnose na organizaciju i rad Odeljenja (&l. 5). Clanom $est ovla$éeno je

11 APf, Zapisnik sa sednice Fakultetskog veca od 26. juna 1972. godine, 7-9.
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Fakultetsko vece da daje objasnjenja i uputstva za primenu i sprovodenje
ove odluke. Prema odredbi ¢lana sedam, ova odluka je imala da vazi od dana
potpisivanja ugovora iz ¢lana Cetiri, a stupala je na snagu danom potvrde od
strane Skupstine SR Srbije.

Nakon usvajanja Odluke, dekan je predlozio da se u dnevni red uvrsti
posebna tacka ,DonoSenje odluke o broju studenata za upis u prvu godinu
studija Odeljenja u Kragujevcu u Skolskoj 1972/73. godini“. Ovo je bilo
usvojeno i nakon diskusije Fakultetski savet je doneo pomenutu Odluku. Clan
1 propisao je da se na Odeljenje beogradskog Pravnog fakulteta u Kragujevcu
»,moZe upisati do 200 redovnih i neograniCen broj vanrednih studenata“
Uslove upisa i nacin izbora kandidata imao je odrediti Savet Fakulteta
konkursom (&l 2). Clan 3 je predvideo da tekst konkurs za Odeljenje u
Kragujevcu bude isto kao za Pravni fakultet u Beogradu.

Fakultetski savet je raspisao konkurs za prijem studenata ,na Pravni
fakultet u Beogradu - za Odeljenje u Kragujevcu u prvu godinu studija Skolske
1972/73.godine". Predvideno je da se upiSe do 200 redovnih studenata. Odabir
kandidata bi se vrsio prema uspehu u gimnaziji ,i to tako Sto bi se najpre
primili kandidati koji su gimnaziju zavrsili sa odli¢nim i vrlodobrim uspehom,
s tim $to bi se za Skolsku 1972/73. godinu uzeo u obzir i uspeh na zavrSnom
ispitu (maturi), s obzirom na promenjeni sistem polaganja i sadrzinu
maturskog ispita u gimnaziji“ Prijem kandidata imao se vrsiti po sledecem
redu:

»1. Dobitnici Vukove ili njoj po rangu ravne diplome;

2. kandidati koji imaju odlican uspeh u najmanje tri svedocanstva bilo
kog razreda gimnazije ili zavr$nog ispita;

3. kandidati koji imaju odli¢an uspeh u dva svedocanstva bilo kog razreda
gimnazije ili zavrSnog ispita i najmanje jedan vrlodobar uspeh;

4. kandidati koji imaju odlican uspeh u jednom svedocanstvu bilo kog
razreda gimnazije ili zavrSnog ispita i najmanje dva vrlodobra;

5. kandidati koji imaju odli¢an uspeh u svedocanstvu o zavr$nom ispitu
i Cetvrtom razredu gimnazije;

6. kandidati koji su zavrs$ili Visu vojnu akademiju;

7. kandidati koji su zavrsili drugi fakultet;

8. kandidati koji imaju vrlodobar uspeh u svih pet svedocanstava
gimnazije;

9. kandidati koji imaju vrlodobar uspeh u najmanje tri svedocCanstva
gimnazije;
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10. kandidati koji imaju vrlodobar uspeh u najmanje dva svedocanstva
gimnazije;

11. kandidati koji imaju vrlodobar uspeh na zavrSnom ispitu i ¢etvrtom
razredu gimnazije;

12. kandidati koji su polozili prijemni ispit kandidata bez propisane
Skolske spreme na ovom Fakultetu.”

Ukoliko broj od 200 ne bi bio popunjen iz kategorije odli¢nih i vrlodobrih
kandidata, to bi bilo uéinjeno ,iz grupe svih ostalih kandidata, tj. onih koji su
gimnaziju zavrsili sa dobrim i dovoljnim uspehom i to prema proseku ocena
svih predmeta iz svedocCanstava do Cetvrtog razreda gimnazije i svedocanstva
zavrsnog ispita“

Odeljenje beogradskog Pravnog fakulteta u Kragujevcu primalo je
te Skolske 1972/73. godine neogranicen broj vanrednih studenata:
1) kandidate koji su zavrsili gimnaziju sa zavr$nim ispitom; 2) kandidate
koji su diplomirali na drugom fakultetu; 3) kandidate koji su zavrsili Visu
vojnu akademiju, i 4) kandidate koji su poloZili prijemni ispit za kandidate
bez propisane $kolske spreme za upis na Pravni fakultet. Kandidat koji je
Zeleo da bude primljen za vanrednog studenta trebalo je da bude u radnom
odnosu ili da bude prijavljen Zavodu za zapoSljavanje ili da iz opravdanog
razloga ne moze da studira kao redovan student (primera radi, bolest duzeg
trajanja, uporedno studiranje i sli¢cno). Po zavrSetku prve godine studija
mogao se vanredni student, ako Zeli, upisatu u drugu godinu studija kao
redovni student.'?

Skups$tina SR Srbije je 14. jula 1972. godine donela Odluku o potvrdi
Odluke o osnivanju Odeljenja Pravnog fakulteta u Beogradu, sa sediStem u
Kragujevcu.!3

Konac¢no, Pravni fakultet u Beogradu i Opstina Kragujevac su zakljucili
ugovor ,,0 finansiranju Odeljenja Pravnog fakulteta u Beogradu, sa sedistem
u Kragujevcu“ 26. jula 1972. godine. Opstina se obavezala da ¢e odmah
,0bezbediti sredstva za normalan rad Odeljenja“, pre svega prostorije za
koriS¢enje, ,deo zgrade bivse Uciteljske Skole sa potrebnim pripadajué¢im
prostorijama u ukupnoj povrsini od oko 2.500 kvadratnih metara“, kao

12 APf, Zapisnik sa sednice Fakultetskog saveta od 29. juna 1972. godine (koji je sadrZao
,0dluku o osnivanju Odeljenja beogradskog Pravnog fakulteta u Kragujevcu“ i
,Konkurs za prijem redovnih i vanrednih studenata na Pravni fakultet u Beogradu -
za Odeljenje u Kragujevcu u prvu godinu studija $kolske 1972/73 godine“), 2-5.

13 APf, Odluka o potvrdi Odluke o osnivanju Odeljenja Pravnog fakulteta u Beogradu,
sa sedistem u Kragujevcu Skupstine SR Srbije od 14. jula 1972. godine.
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i potrebna finansijska sredstva za redovnu delatnost. Pravni fakultet u
Beogradu se obavezao da ¢e blagovremeno da organizuje i redovno odrzava
nastavu i ispite na Odeljenju.*

Na osnovu ,preporuke Univerziteta u Beogradu kojim se apeluje na
fakultete da se primi ve¢i broj studenata od konkursom odredenog broja‘,
a posle izlaganja upravnika Odeljenja u Kragujevcu prof. Z. Dordeviéa,
Fakultetsko vece je na sednici 29. septembra 1972. godine odlucilo da se na
prvoj godini studija Odeljenja beogradskog Pravnog fakulteta u Kragujevcu
»poveca broj redovnih studenata od 200 na 280 redovnih studenata“ Na istoj
sednici Fakultetskog veca su donete joS dve odluke vezane za Odeljenje u
Kragujevcu: prva, da ¢e vanredni studenti doprinos uplatiti na Ziro racun
Odeljenja i druga, o formiranju komisije za prijem jednog sluZbenika za rad
u Odeljenju u Kragujevcu.’

Svecano otvaranje prve Skolske godine na Odeljenju beogradskog Pravnog
fakulteta u Kragujevcu je odrzano 23. oktobra 1972. godine. Koliko je znacaj
otvaranje Odeljenja imalo za grad Kragujevac svedodi i to da je uvrSteno u
program Oktobarskih svecanosti.

0 otvaranju Odeljenja u Kragujevcu u arhivi maticnog Pravnog fakulteta
ostao je trag u duhu tadasnjeg suvoparnog birokratskog recnika: ,Posle niza
diskusija i razmatranja pitanja, a u zajednici sa OpStinom Kragujevac i uz
saradnju republickih organa, doneta je odluka o obrazovanju Odeljenja u
Kragujevcu, kao posebne organizacije udruzenog rada u sastavu Pravnog
fakulteta u Beogradu. Isto tako obezbedeno je i izvodenje nastave na prvoj
godini studija, a perspektivno i na narednim godinama.“t

Article history:
Received: 20. 12. 2022.
Accepted: 03. 02. 2023.

Y pravni fakultet 1976-2016, Kragujevac 2016, 27-28.
15 APf, Zapisnik sa sednice Fakultetskog veca od 25. septembra 1972. godine, 8.
16 APf, Izvestaj o radu Fakulteta u $kolskim godinama 1971/72.i1972/73, 7.
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Demarais, Agathe. 2022. Backfire: How Sanctions Reshape the
World Against U.S. Interests. New York: Columbia University
Press, 293.

‘We can shut down the Turkish economy’
US Secretary of the Treasury
Steven Mnuchin, October 2019.

After browsing just the book’s front cover, the reader wonders: how on
earth can US (economic) sanctions backfire? How it is possible that the
most powerful nation in the world, a nation that complacent contemporary
American political thought (Mandelbaum 2022) considers a hyperpower,
has been wilfully introducing something that backfires and has reshaped the
world against US interests? What are the hidden pitfalls of the US economic
sanctions that have made them backfire? Why are the US decision-makers
unable to spot these pitfalls? Or, perhaps, they can, and they already have,
but they just do not care?

Agathe Demarais, the Global Forecasting Director of the Economist
Intelligence Unit, boldly confronts this conundrum in an uncompromising
manner, without evading a single relevant issue. At the very beginning of
the book - in the Preface - the author spells out the reasons why the US
government, both the executive and legislative branches of it, has been

Professor (retired), University of Belgrade Faculty of Law, Serbia, begovic@ius.
bg.ac.rs.
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imposing economic sanctions against so many countries and so frequently
in the past several decades. The first is that the sanctions are a quick
way for the United States to demonstrate resolve and to punish what is
considered unacceptable behaviour by some countries and their decision-
makers. Although it is a good selling point for sanctions for the US public,
demonstrating the nations’ decisiveness on the international stage,
these swift moves are usually hasty, without thorough and meticulous
consideration of the direct and side effects, let alone that some side effects
can be discovered only ex-post, but even then, the ‘ripple’ effects of sanctions
remain understudied, as the author suggests.

There is no universal blueprint for ‘good’ sanctions, those that are
efficient and with moderate adverse side effects. As the author demonstrates
throughout the book using numerous case studies of US sanctions in recent
history, each situation is specific: the countries against which sanctions are
imposed and their economies are different, as are the political institutions,
the aims of the sanctions differ (both those announced and those hidden),
therefore there are no ready-made, off the shelf solutions for ‘good’ sanctions.
Nonetheless, meticulous consideration takes time, inevitably undermining
the first selling point of the sanctions - they are no longer the swift way.
In terms of political rating, this is a very important feature, especially if the
public is aroused - by media reports, social networks frenzy and advocacy of
NGOs - to ‘do something’ mode. Because ‘do something’ is actually shorthand
for ‘do something and do it right now without considering the consequences’.

The second selling point of the US sanctions, according to the author,
is that sanctions are a low-cost policy. On the one hand, only a handful of
civil servants are needed to draft sanctions and not many more for their
implementation. Demarais points out that the burden of implementing US
sanctions falls on multinational (real sector) companies and banks, which
shoulder lost opportunities and compliance costs. This is a refreshing
view compared with the mainstream academic contributions on sanctions
(e.g. Mulder 2022) which completely neglect the burden of sanctions on
the business world, not only on US-based businesses but on businesses
regardless of where they are located. Furthermore, in addition to the lost
business opportunities and increased transactions costs, in the numerous
case studies the author provides ample evidence that US sanctions have
been inconsistent over time regarding their application, creating substantial
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uncertainty when sanctions are not imposed at all, declining expected
returns on investments and other business endeavours, decreasing both
international trade and investment flows, and growth rates.!

On the other hand, Demarais points out that the immediate political and
human costs of sanctions to the US also appear to be low, making them more
attractive than other forms of coercion in international relations, such as
military intervention. Sanctions fill the policy void in the diplomatic space
between ineffective declarations and potentially deadly full-fledged military
operations. ‘With sanctions, the U.S. administration can pressure countries
to comply with its demands from the safety of Washington’ (p. x). Naturally,
the human costs to the population of the country that the US sanctions are
imposed on are not of concern to the US public, so it is also not of concern
for US decision-makers, as the politicians have constituents to please and
appearing to act decisively to defend US interests is usually a vote winner.
The reader, supporting this line of argumentation, could even accept it from
another viewpoint. Who (in America) cares about the well-being of some
people in some ‘far away country’! Furthermore, the difference between
the present 24/7 media and social networks coverage of ostensible villains
around the world and Neville Chamberlain’s time is substantial - punishing
people in some nasty country boosts the approval ratings of the US policy-
makers who impose the sanctions. They deserve it - justice is done! After
all, it was the Serbs who supported MiloSevi¢ and the Russians who have
supported Putin. Considering the (negligible) cost side, it is not surprising
that sanctions have become so popular in the US over the past several
decades.

Finally, the author points out that US sanctions have proven to be effective
in persuading countries to alter their behaviour and refers to Iran as a case
in point. ‘If sanctions had not put tremendous pressure on the Iranian
economy, it is doubtful that Tehran would have ever agreed to sign the 2015
nuclear deal’ (p. x-xi). Well, the reader understands this insight as a selling
point of the sanctions for the US policy-maker, meaning the sanctions can be
efficient, i.e. effective in the pursuit of US foreign policy goals. The point is
that the author provides ample evidence throughout the book that most US
sanctions have not been efficient, even counterproductive in the majority of
cases.

L The author points out that, for example, despite lifting the sanctions against

Iran in 2015, European firms remained wary of re-entering the Iranian market
as they all thought the United States would not stay true to its word and would
soon reimpose sanctions on the Islamic republic. They were correct, proving how
credible the deterrent effect of the sanctions is, even if they are not in place.
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With these political incentives in mind, the author specifies the aim of the
book. ‘This book is not for or against sanctions. It does not take a view on
whether the United States should resort to sanctions when it feels that its
interests are being threatened. However, if it wants to ensure the long-term
effectiveness of arguably its most powerful economic weapon, America has
to build a clear picture about the side effects of sanctions and of how these
shape the strategies of companies, allies, and enemies across the world’ (p.
xii).

The aim of the book is so relevant, because at the end of June 2020 the US
government had around 70 sanctions programs, targeting more than 9,000
individuals, companies, entire countries, and economic sectors in virtually
every country in the world (Eineman 2020). The author points out that
some sanctions focus on non-state actors, such as Islamist terror groups,
Latin American drug cartels, and Syrian warlords. Other programs apply to
whole countries, such as Venezuela, Cuba, or North Korea. Iran and Russia
are by far the most targeted nations, subjected to thousands of sanctions
designations, probably with Russia taking a comfortable lead following its
2022 aggression in Ukraine.

Part One of the book (Sanctions Genesis) starts with a brief history of
sanctions, with the first sanctions of the modern era - Continental Blockade,
i.e. Napoleon’s trade sanctions against Great Britain - with two main
takeaways. First, it was not effective, since the French Navy was not capable
of imposing a thorough naval blockade of the British Isles, hence Great
Britain readjusted its overseas trade routes,? but also smuggling goods to
and from continental Europe, making the Continental Blockade ineffective.
Lesson#1: countries under sanctions adapt in order to evade them or at
least to lessen their impact. To what extent they will succeed depends on the
many factors, the reader would add - there is no unambiguous answer. The
second takeaway is that the Continental Blocked hurt the French economy
and its public finances. Lesson#2: ‘Sanctions do not harm only their intended
targets: the measures often cause ripple effects and may incur costs for the
country that imposes them, too’ (p. 5).

Fast forward to the 1960 and the early stage of the US sanctions,
this time against Cuba, as the US trade embargo imposed by President
Dwight Eisenhower, in response to Cuban leader Fidel Castro’s decision to

2 There is a significant difference to a situation 130 years later, with German

unrestricted submarine (U-boat or U-boot from Unterseeboot, in naval parlance)
warfare that almost accomplished nearly impregnable naval blockade of the British
Isles. In words of a key decision-maker (Churchill 1949, 529): “The only thing that
ever really frightened me during the war was the U-boat peril.
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nationalize three American oil refineries. The author points out that the
real, though not disclosed objective of the sanctions was a regime change in
Havana. With American companies absorbing 73 per cent of Cuba’s exports
and providing 70 per cent of its imports, to the US policy-makers the trade
embargo seemed a lethal weapon against the regime in Havana. Nonetheless,
there has been no trade embargo imposed by the Soviet Union, countries of
Western Europe and Canada, so Cuba adjusted to the US sanctions and start
trading with all other nations (Lesson#1). This took its toll, a country cannot
get trade preferences and aid from the Soviet Union for nothing, but the main
mechanism that the US policymakers hoped would work - pain inflicted on
the population would inflict popular unrest and removal of Castro from
office, with a more US-friendly regime stepping in - simply did not occur.?
In short, Fidel Castro died in office of the old age, but the regime remind.
Nonetheless, all the sanctions against Cuba are still in place, despite all the
evidence that they have not been effective, because the US policymakers are
sending a message to the world: we are never wrong. Under that fagade, US
policy-makers learned the lesson that sanctions must be global in order to
work. That is basically the origin of contemporary US secondary sanctions,
which are addressed later in the book and this review.

The author points out that it is difficult to assess the effectiveness of
sanctions, ‘given that we do not have the counternarrative: no one knows
what would have happened if sanctions had not been imposed in the first
place’ (p. 7). Well, counterfactual analysis is rather common in contemporary
historiography, and although it is not exact (let alone failproof), it provides
some framework for analysis. Fidel Castro attempted to establish normal
relations with the US in the early stage of his rule, and it is undoubted that
the trade embargo pushed him closer to Moscow and away from the US.
Perhaps the outcome would have been the same without the US sanctions,
but it is evident that they did not help achieve US strategic goals.

Trade embargoes, a traditional mechanism of sanctions, can be
circumvented in different and imaginative ways (Early 2015), and the author
provides ample examples as evidence for the insight that trade flows are
notoriously difficult to oversee, especially in remote corners of the world.
It was the US administration that also realised that. Hence, according to
Demarais, financial sanctions, which target banking ties, were born. These

3 Asimple truth is that when the ruler acknowledges that the aim of the sanctions

against his country is regime change, he has no incentives to cooperate - he is
doomed whatever he does. The sanction then, with him on the throne, and with a
little help from government propaganda, become a cohesive factor for the society,
breeding xenophobia, and proving to be a general excuse for all the disasters
occurring in the country.
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enable the US Treasury’s Office of Foreign Assets Control (OFAC), which was
created in 1950, but at the time fairly innocuous, to become the main star of
the US sanctions show.

The point is that trade is an exchange: the flow of products is accompanied
by the flow of money, and the latter is channelled by banks. Hence, follow
the money. International trade is done to a great extent in US dollars,
directly or indirectly, because of the depth and liquidity of the US dollar
markets, meaning that transactions are done via a corresponding account
in one of the US banks. Furthermore, according to the author, OFAC has
initiated a secret partnership with SWIFT, the Belgium-based cooperative
that provides the infrastructure to process financial wires around the world.
The US administration sent a strong signal, not only to the countries under
sanctions and specific entities within the country, but to the international
business community, especially multinationals and banks: Big Brother is
watching you! In other words, the US Treasury monitors all the transactions,
both legal and illegal, and its weapon (cutting access to the US dollar with
devastating business effects) is locked and loaded. Hence many Western
banks, according to the author, think twice before clearing wires involving
companies located in a country that is targeted by the US sanctions, such as
Iran.

With all the sanctions mechanisms in place, and based on the recent US
experience, the author concludes that there are four factors that ‘may help to
determine whether sanctions might work (or not): how long they have been
in place; whether they have a narrow or a broad goal; the preexistence of
trade ties between the United States and the targeted country; and, perhaps
most important of all, whether allies are aboard’ (p. 39). These questions are
intuitive as are the answers, i.e. the necessary conditions for the US sanctions
to work. Answering these questions in every specific case of sanctions can
provide some guidelines, something like road signs for the case-by-case
evaluation and forecasting whether the sanctions will work, but the reader
should not mistake them for an academic exercise of producing a ‘general’
theory of the sanctions’ effectiveness.

The reader’s concern is the goal of the sanctions because in many cases
there is a hidden agenda and the goal that is publicly specified is not the
(only) goal of the US policy. In some other cases, the goal of sanctions is
specified so broadly that it is very difficult to evaluate, as in the foremost
case, whether the sanction’s goal has been accomplished. For example, the
incumbent US Secretary of Defence Lloyd Austin specified in late April 2022
that ‘[w]e want to see Russia weakened to the degree that it can’t do the kinds
of things that it has done in invading Ukraine’ (Ryan, Timsit 2022). Not only
is that goal extremely broad - weakening a nation is a much broader goal
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than even a regime change - and it is virtually impossible to unambiguously
conclude whether it has been accomplished, but also it cannot be achieved in
the short run: weakening Russia means years of sanctions. Considering the
present US sanctions against Russia, they do not fulfil the third condition, as
the trade ties between Russia and the US are not substantial, and as to the
fourth one - not all the allies are on board and some relevant players (e.g.
China) are not allies at all. Nonetheless, with all these negative answers, the
reader would hardly bet that the US sanctions against Russia will eventually
fail.

Part Two of the book (Sanctions Crossfire) deals with the side effects
(‘ripple’ effects, as the author specifies) of US sanctions. The big and true
picture of sanctions should include all these effects, not only the goal of the
sanctions and the evaluation of whether the goal has been achieved. Even
if it is achieved, perhaps the total costs of that achievement outweigh the
benefits.

The author has no second thoughts: sanctions entail substantial collateral
damage, in military parlance. The point is that the collateral damage - by
definition unintended consequences - is misleading. The author doubts
that it is possible to design effective sanctions that do not harm civilians
‘Sanctions aim to put pressure on the populations of targeted countries to
prompt policy changes by their governments. It follows that penalties that
do not inflict pain would probably be worthless. This means that by design,
sanctions are weapons that have damaging humanitarian consequences’
(p. 66). It is true, according to the author, that the sanctions produce
fewer deaths than conventional, fully fledge wars, but they kill (civilians)
nonetheless. Furthermore, conventional war is regulated by international
law, but US sanctions are not. ‘Under the Geneva Convention, weapons must
discriminate between civilians and combatants. Even in war zones, soldiers
cannot do as they please; they must abide by rules that seek to avoid the
killing or harming of innocent civilians’ (p. 66). The author provides ample
evidence of humanitarian crises and the suffering of civilians, including
children in many counties that have been under US sanctions.*

The other important point is that the US sanctions substantially affect
not only firms located in the USA but also firms in other allied countries.
According to the author, there are two main mechanisms for that

4 US officials have been aware of that. When confronted in 1995 with the

information that a substantial number of children died in Iraq because of the
sanctions, the then-US ambassador to the United Nations, Madeleine Albright,
declared, according to the book, that this death toll had been ‘worth it, given the
need to apply pressure on Saddam Hussein.
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impact: extraterritorial penalties and secondary sanctions. As to the US
extraterritorial laws and regulations, they are nothing new. In 1789 the
United States adopted the Alien Tort Statute, an example of such legislation.
Nonetheless, the application of such legislation has become more frequent
in recent decades and, according to the author, since 2009 the OFAC has
imposed more than USD 4 billion in fines on foreign companies for violating
sanctions; over the same period, US firms were fined less than USD 300
million for evading sanctions (Early, Preble 2020).

Secondary sanctions, the other mechanism for impact on non-US
businesses is straightforward. They threaten to punish foreign businesses,
wherever they are located in, including US-allied countries, that do not
respect US sanctions against individuals, entities, and nations. Firms that
are placed under secondary sanctions ‘lose access to the US dollar for their
international transaction and must leave the American market. In addition,
their executives may be subject to individual penalties’ (p. 71). Secondary
sanctions can be imposed on both firms from the real sector and financial
sector, and it is international banks with global networks that are especially
vulnerable to these sanctions. All these companies are caught in the
sanctions’ crossfire.

The author explains that there are two main motives for these measures.
The first one is the Cuban experience in which Cuba adjusted to the US
sanctions by switching to trading with other countries, making the sanctions
virtually ineffective. Hence international sanctions are needed for the
isolation of a country to be effective. Sanctions imposed by the UN Security
Council would do the trick, but the problem for the US administration is
the veto power of Russia and China which has frequently undermined US
international relations goals. The way out of this awkward situation for the
US government is to use extraterritorial penalties and secondary sanctions.

The other reason for them to be applied is US domestic politics. It is US
businesses that are subdued by the US sanctions, as American firms cannot
do business with some or all firms in the counties that are under US sanctions.
They lose the market and lucrative business deals to their competitors from
countries that have not imposed sanctions. Accordingly, US businesses have
every incentive to lobby against US sanctions, for the obvious reason - they
undermine their business. The US government, especially the legislative
one, is very sensitive to business lobbying. Hence, the obvious way out
of the conundrum - how to simultaneously demonstrate decisiveness to
the domestic constituency by imposing sanctions on other countries and
keeping content the US businesses that are against the sanctions because of
the restrictions - is to impose the same restriction on non-US businesses. In
short, this is a lose-lose equilibrium.
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There is more bad news to come. With all the companies worldwide
becoming liable to US sanctions, the number of people tasked with keeping
track of legal requirements regarding sanctions has increased substantially
in the past two decades. ‘Nowadays, about 15 percent of the staff of a major
bank works in the compliance department, making sure that all transactions
respect international rules. For a major bank such as Citi, this represents
30,000 people ... HSBC's risk and compliance budget stands at US$1 billion
per year’ (p. 67). This means increasing transaction costs and decreasing
economic efficiency - the resources dedicated to compliance could have been
allocated to productive ends, producing goods or services for the customers,
or being engaged in research and development (R&D) - innovating, either
improving existing products or introducing completely new products.
These costs are aggravated by rather nebulous US sanctions provisions,
intentionally fostering uncertainty, for more leverage for the government in
the implementation, generating augmented deterrence.

Furthermore, the author points out, the impact of US sanctions is felt well
beyond those firms that are caught in the sanctions’ crossfire. If the target
of sanctions is producers of commodities, either countries or specific large
producers, then substantial ripple effects are created on the commodities
markets. The impact of the downstream side effects of these sanctions, on all
producers that directly or indirectly purchase commodities, can be massive
and ubiquitous. The author demonstrates that in a few case studies, with
the global aluminium market and sanctions against Russia-based company
Rusal being sanctioned as the most important one. The consequences
were as grim as unintended, as the sanctions ended up having unexpected
side effects on commodity markets, and consequently on hundreds of
manufacturing and related companies in dozens of countries. Furthermore,
some of the side effects were counterproductive. ‘Ironically, sanctions looked
set to benefit Chinese metals producers; they had ample spare capacity and
made it clear that they were keen to fill the void left by Rusal. By sanctioning
Rusal, the United States was penalizing global aluminum consumers while
inadvertently supporting Chinese metals makers’ (p. 93). Perhaps, some
people in Washington DC still have not realised that these days China is
America’s main rival.

The saga of (already destroyed, by whomever, at the time of the publishing
of the book) Nord Stream 2 is a long and telling story about US sanctions
against Soviet/Russia gas pipelines to Western Europe, motivated by a blend
of foreign policy and domestic lobbying considerations. The story started
with the first Soviet-German attempts to establish a gas partnership, but it
reached its pinnacle with Nord Stream 2. and all the US sanctions in all these
cases have been of a stop-and-go pattern, without a clear goal, let alone a
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roadmap for achieving the goal. Perhaps the crescendo was achieved with
the arch-volatile Trump administration; the story told by the author is the
one of its casualties. In addition to the companies, with exception of some
US-based beneficiaries (gas suppliers), the main causality is the relations
between the allies - America and Western Europe.® The fractures have been
sustained, and most of them have at least healed, mainly courtesy of Russian
President Putin’s recent actions, but the scars remain. It is these scars that
will be a cost component of the projections of the US allies for a very long
time. These costs only increased with Trump’s presidency and its aftermath,
as none of the US allies can ‘be sure that the United States will never elect
another president who wants to make America great again at the expense
of everyone else? (p. 133). The reader wonders what happened to the cost-
benefit analysis that was initially introduced precisely in America. It seems
it is not used in Washington for foreign policy decisions.

Part Three of the book (Sanctions Blues) starts with a review of the recent
developments on the sanctions-busting front. The point is that, according
to the author, in recent years Washington’s enthusiasm for sanctions has
fuelled the development of state-backed mechanisms aimed at circumventing
America’s coercive measures. ‘U.S. allies and foes alike are openly taking
steps to evade American sanctions, which they often believe are an abuse of
power. These sanctions-busting mechanisms vary, but they have one thing
in common: they all seek to build alternative financial channels that bypass
the U.S. dollar’ (p. 125). The US dollar’s omnipresence around the world,
explains the author, is due to the lack of direct links between central banks
of many countries, hence the US currency, with the depth of its liquidity, is a
suitable intermediator in currency exchanges. This starts to change with the
introduction of currency swaps, financial derivatives that enable the direct
exchange of currencies. The financial institution with the most currency
swap lines is - surprise, surprise - the Chinese central bank.

‘Yetit would be of no use for them to get rid of the U.S. dollar if they continue
to use Western financial channels, such as Swift. The undisputed leader for
financial messaging services, Swift is a cooperative that links virtually all
banks’ (p. 129). It depends on access to the US dollar, hence SWIFT is very
cooperative with the US financial authorities, enabling them to monitor all

5  After the US (Reagan administration) decision to retroactively introduce

sanctions on Western companies involved in pipeline construction and maintenance,
in July 1982 the UK prime minister Margaret Thatcher declared: ‘The question
is whether one very powerful nation can prevent existing contracts from being
fulfilled. It is wrong that it should prevent those contracts from being fulfilled.’ It
was the closest US ally in Europe at the time of ‘special relations’, at least between
the leaders (Reagan and Thatcher) of the two countries.
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financial transactions and, in that way, enforce US secondary sanctions. As
a way around this possible hurdle in sanctions-busting operations, China
started to build its own financial messaging service, called CIPS, to process
international payments in renminbi. It is still in the infant stage, it processes
only a small fraction of SWIFT transactions, but according to the author, it has
been appealed to 1,300 banks in 100 countries. It is not a global competitive
threat to SWIFT, but the banks that are or can be under US sanctions in what
the US administration considers rogue countries, now have an alternative.
That was the initial aim. In due course, China’s government will be able to
monitor a substantial chunk of financial transactions in the world, especially
in the countries that are a neuralgic point from the Chines diplomacy point
of view.

The US sanctions enforcement effectiveness crucially depends on the
dominance of the US dollar as the global reserve currency. Nonetheless,
recent developments on the currency front, according to the author, could
undermine that leverage. The first development of the kind is the advent
of cryptocurrencies, those that are not controlled by central banks, i.e.
no government is involved in any way. The author points out that rogue
counties already have used cryptocurrencies in trade to avoid the US dollar
and the potential US sanctions implementation mechanism. The reader
does not share the author’s (modest) optimism about the prospects of
cryptocurrencies, not only regarding the sanctions-busting mechanism but
also as a method of payment. It seems to the reader that they will remain
(if they remain at all) only as an investment vehicle. The other development
is much more important - digital currencies, those issued electronically by
central banks, implying that every customer, household or company, at home
or abroad, has a current account with the central bank. It is not helpful that
in some segments of the chapter, the author confuses cryptocurrencies and
digital currencies. Focusing to the latter, the author claims that the biggest
‘leap forward’ in digital currencies is unsurprisingly being recorded in China,
with the People’s Bank of China gradually introducing the digital renminbi.
With such a constellation, two transaction parties located anywhere in the
world can conduct financial transactions without intermediation based
on the US dollar. One of the motives for such a move is obviously US
sanctions-busting since it eliminated the US dollar as an intermediary and
circumvents US financial monitoring capabilities. The other motive is Beijing’s
obsession with monitoring financial transactions in general, especially those
of its own citizens. The third motive, the author points out, is that with the
development of the digital renminbi and further advancement of China
as an economic powerhouse, that very currency will become a suitable
intermediary currency for international transactions, enabling the Chinese
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government to be in the current position of the US administration. Although
the book is about US sanctions, no government in the world dismisses
economic sanctions for accomplishing its international relations aims.

These aims need not be political - they can be fundamentally economic.
The final two chapters of the book focus on the US sanctions against China,
specifically against China-based businesses. This is a high-tech game: it
is about semiconductors, i.e. microchips, which are components of any
electronic products, and there is a growing share of products that are
electronic these days. The restriction on China’s import of state-of-the-
art semiconductors and the hurdles for Chinese firms to produce them on
their own is basically an export-control mechanism used in the showdown
between the two countries. ‘The conflict between America and China is one
for economic dominance between an incumbent economic superpower and
its rising challenger’ (p. 162). Obviously, the primary goal of the sanctions
is to prevent the economic challenger from becoming a superpower.
Accordingly, crippling Chine’s economy - to the extent America can achieve
this - is the goal itself and not the mechanism to accomplish some political
aim.

This is a U-turn for US foreign policy. It was US President Woodrow
Wilson, referred to in the book as the person who introduced sanctions
in international law, whose idea was that the threat of sanctions would
discourage nations to go war. A century later, the US administration is
using sanctions in the economic confrontation with another country, what
the author referred to as ‘rolling out a revamped version of economic
imperialism’ (p. 162), with a bipartisan consensus at home.

The author rightly points out that economic imperialism undermines
free trade. The trade war that America started with China demonstrates
precisely that. Decoupling from China, as a US strategy, and the sanctions
that are considered as a crucial method for that decoupling, are conceived in
corridors of power in Washington, not in the boardrooms of US companies,
as the latter are aware of all benefits of the international division of labour.
It seems that it is not quite evident to the US consumers that the division
of labour with China has brought cheaper and more innovative products to
the market. The author’s hint that decoupling from China would backfire on
America is quite convincing. What remains to be seen is what the relative
lobbying power of business will be, compared to the pressure from the
electorate, which is obviously engulfed in an anti-China frenzy.

Taking all this into account, the reader wonders whether the US political
elite is aware of what they is doing and what are the consequences of the
policies of the sanctions that it is implementing, not only towards China. The
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author provides an answer, refereeing to the findings of a US government
office: ‘In a 2019 report, the Government Accountability Office (GAO) noted
that the U.S. government does not know whether existing sanctions programs
work, and what effects they have. This is not surprising. The U.S. Treasury
does not publish studies on the effectiveness of sanctions before they are
imposed or after they have been in place for some time. Nor do the State
and Commerce Departments. In fact, such assessments do not exist: before
imposing sanctions, an administration checks only whether they could cause
immediate humanitarian damage’ (p. 38). Hence, the answer should be - it
does not know.

Nonetheless, the author refers to the results of a Congressional review of
all U.S. sanctions programs since 1970 (Elliott 1997), which demonstrates
that targeted countries altered their behaviour in the way that the US
government hoped that they would only 13 per cent of the time. In an
additional 22 per cent of cases, the policies of the sanctioned states became
somewhat (but not fully) more palatable to Washington. Hence, the reader,
following the insights of the others (Whang 2011) concludes - the elite
knows but just does not care.®

Perhaps the explanation is that the US decision-makers take care only of
short-term political benefits, related to retaining or hopefully improving their
popularity rating, at least before the next elections. US sanctions have proved
to be beneficial for them. With such a focus, it is simply irrelevant what are the
costs of these sanctions imposed on other counties, international companies,
people around the world, whoever. The only exception may be (but it is
not always the case) the short-term interest of well-organised businesses,
if their lobbying is more effective that the beneficial effects on the US

6 The author rightfully points out that there is a vicious circle of sanctions. A

reasonable questions is: if the sanctions have not achieved the goals, should they
be lifted? If the answer is yes, this would diminish the US leverage, because the
author points out this will send a clear signal to all sanctioned countries (present
and future) that it is reasonable to stick to whatever they stick to for a few years
and then Washington will lift the sanction. US administration, quite reasonably,
does not want to provide such an incentive, so it is a vicious circle in which the US
sanctions, though ineffective stands for decades. Furthermore, it would not go well
with the US constituency to lift the sanctions (symbol of the US determination in the
international relation) without achieving results. Such a vicious circle, concludes
the reader, can be avoided only ex-ante. Either by introducing sanctions that are
well thought out, hence they accomplish the goal, or do not introduce them at all.
Both options, as clearly explained in the book, contradict the domestic political
motives for the introduction of US sanctions.
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decision-makers’ popularity.” In this short-term time frame, the ripple effects,
most of which are long-term, are also irrelevant. This has created, the reader
concludes, a sanctions-obsessed mentality in Washington, considering US
sanctions as the panacea for political popularity ratings. And, based on the
evidence from the book, all that has backfired horrendously.

The author rightfully considers the backfire of the US sanctions from the
perspective of the effectiveness of future US sanctions. ‘The time of peak U.S.
sanctions has passed. American diplomats will soon be deprived of their
favorite weapon to cajole, threaten, or punish U.S. enemies. ... Washington’s
lack of interest in the side effects of its unilateral policies also united both
friends and enemies against U.S. sanctions. For American policy makers, the
loss of the previously all-powerful sanctions weapon will be a seismic change’
(p. 200). Quite a convincing prophecy! Some US sanctions enthusiasts will
not like it. Good! Perhaps they will start to question their approach.

The reader, not disputing this kind of backfire, finds it interesting to
consider America’s long-term position in the world. For decades America
was a beacon for many people around the globe. Friendship with America
was important to many nations, for good reason. It was America who saved
Europe twice (from various perils, both times German), it was America who
speeded-up the decolonisation process, it was America who enabled the
swift and efficient reconstruction of Europe after the Second World War,
in the Cold War it was America that stood for freedom and democracy, it
was American pilots who died in the crashes during the Berlin Airlift. For
decades America has been fighting for the minds and hearts of the people
in other countries. Nonetheless, that has changed. This book and numerous
episodes mentioned in it demonstrate that these days America just does

7 ltis illustrative that after the introduction of the 2022 sanctions on Russia, all

the government financial assets in US banks were frozen, with the explanation that
such a move was a method of denying Russia’s government a source for funding
the war in Ukraine. It was expected that Russia would have been denied payment
of the obligations due stemming from its US dollar-nominated bonds because that
would make Russia default and prevent any possibility of it borrowing money on
the international financial market. Nonetheless, due to the lobby pressure of US
bondholders, who would have lost their returns on Russia-issued bonds, the US
Treasury effectively allowed Russia to service a chunk of its sovereign debt when it
became due on 16 March 2022. The constellation of power changed, and the lobby
pressure by the bondholders become less effective, hence Russia’s further payments
of the obligations due were not allowed, on account of the US sanctions. Accordingly,
Russia defaulted on 27 June 2022, although the Russian government (The Ministry
of Finance) tried to process the payments. The story produced a bitter taste around
the world. On the one hand, the US administration declared the noble goals of US
sanctions against Russia, on the other hand, these noble goals were side-lined when
the lobby pressure of the US-based bondholders was strong enough.
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not care about others and their perception.? Perhaps that is the reason why
there are so many enemies of America (real or perceived) around the world.
What is the reason for such a change? Perhaps it was the end of the Cold
War.? Perhaps, it was the end of ideological competition. Perhaps, it was the
complacency of being a hyperpower. Perhaps...

One way or the other, from idealism, from people like Woodrow Wilson
and his global projection of America as a beacon of peace and democracy,
FDR’s ‘Arsenal of Democracy’, JFK’s ‘Ich bin ein Berliner!, and Ronal Reagan'’s
‘Mr. Gorbacheyv, tear down this wall!, America has become a country without
any grand idea whatsoever, a country of Trumps and Bidens, who will be
remembered only for their gaffes and uttered stupidities, such as Donald
Trump’s recommendations for COVID-19 treatment. Also, these days
America is a country of the arrogance of its political elite, it is embodied in
the bragging statement of the former US Secretary of the Treasury quoted
at the beginning of this review: ‘We can shut down the Turkish economy’
Well, Mr Mnuchin, in October 2019 you (plural) could possibly do that, and
these days it is difficult to say, but if you (plural) are successful, Turkey
will probably adapt, and Turkish businesses will probably readjust to the
new circumstances. It will take some time, in the short run some GDP will
inevitably be lost, but in the long run what would definitely come to stay for
the foreseeable future is a lack of confidence in America, both its government
and businesses, fostering anti-Americanism for generations. Hence, it is
reasonable for someone who is an attested enemy of America to apply Dirty
Harry’s (Clint Eastwood) appeal to Mr. Mnuchin: ‘Go ahead, make my day!’.

The book is riveting stuff for the reader. It encompasses case studies
of many episodes of US sanctions in recent decades, starting with Cuba.
Almost every case study is very well elaborated. It is not only a description
of the situation, but a small story with dramatis personae, incentives for
each of them, twists and turns along the way, building up the tension, and
the outcome in the final act - if any, because some of these stories are still
ongoing. Caveats are provided in each case, as are the takeaways that a

8 It was a Serbian poet, at a literature event held in the mountains of Montenegro
during the 1999 US lead NATO bombing of Serbia (known as the Kosovo War in
Western historiography), who spelt out the sentence: ‘Instead of being loved,
America has decided that it should be feared'. Quite succinct (that is what poetry is
about) and rather accurate.

% It was suggested (Kaempfer, Lowenberg 2007) that the collapse of the Soviet

Union initiated a spurt of sanctioning activity because the country that introduced
sanctions no longer needed to be concerned that its actions would exacerbate Cold
War tensions between the superpowers’ blocs.
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meticulous observer can gain from it. In short, an abundance of high-quality
and delicious food for thought. Not only about sanctions, but especially
about contemporary America.

Another quality of the book is its emphasis on something that has been
hardly mentioned before: the burden of US sanctions on businesses - not
only US-based but especially non-US-based businesses and international
companies. The segment of increased compliance costs (i.e. transaction
costs) and lost entirely legitimate business opportunities due to fear of US
sanctions, which are intentionally kept unclear to foster uncertainty - a
situation that economic analysis of law labels as overdeterrence - is extremely
illuminating. These insights were almost completely neglected in sanctions
literature. Perhaps this is one of the most important inefficiencies created by
the US sanctions, and definitely the most neglected one. And inefficiencies,
i.e. increased costs, are passed through, at least up to a point (depending on

the price elasticity of demand), in the higher prices for consumers.

For the reader accustomed to academic texts, reading this book was
somewhat weird in the beginning. In a standard academic text, there is a
coherent structure that moves precisely, almost like on the rails, from the
departure point to the destination. Then, after a number of pages read, the
reader realises that this book narration is similar to Gonzalez Ifiarritu’s
brilliant 2003 film 21 Grams.!° Everything is disclosed in flashbacks - various
episodes - and exposed in seemingly random order, but as the film/book
moves on, the big picture emerges. The movie deals with human tragedy. So
does the book. There are no heroes and villains in the movie - the choices
of the characters are constrained by destiny - there are only victims. In the
book, there are many victims, definitely no heroes, perhaps some villains,
but the reader is just not quite sure whether it is appropriate to paint
weathercocks as villains. If something is to be blamed, then it is the short-
term blindness of both the elected and the electorate, with a robust and
nationwide feeling of American exceptionalism. Reading this book, it seems,
can do nothing about the former. Perhaps, let us hope, it can do something
about the latter.

10 https://www.imdb.com/title/tt0315733/
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Aleksa SKUNDRIC, master”

Skuli¢, Milan. 2022. Medunarodno kriviéno pravo: prostorno
vaZenje krivi¢nog prava, krivicno pravo medunarodnog porekla,
medunarodna krivichopravnha pomo¢, zaceci krivi¢nog prava EU.
Beograd: Sluzbeni glasnik, 833.

Medunarodno krivicno pravo je jedna od najmladih pravnih disciplina
uopSte. Sustinski, sve do kraja Drugog svetskog rata i potonjih procesa
u Nirnbergu i Tokiju teSko da se i moze govoriti o njemu kao posebnoj
disciplini. Stavige, retke su drzave koje su se do danas i susrele sa njegovom
prakticnom primenom u vecem obimu. Ipak, budu¢i da u to ,neslavno
drustvo“ spada i Srbija, imaju¢i pre svega pretezno negativno iskustvo sa
Medunarodnim krivi¢nim tribunalom za bivsu Jugoslaviju, ne cudi to Sto se
u srpskoj pravnoj literaturi proteklih nekoliko decenija pojavilo pojacano
interesovanje za tu pravnu oblast.

Jedan od autora koji je svojim delima veoma doprineo utemeljenju i
daljem razvoju srpske medunarodnoKkrivicnopravne misli jeste profesor dr
Milan Skuli¢, sa sada veé visedecenijskim iskustvom u toj disciplini. Osim
veéeg broja nau¢nih ¢lanaka, Skuli¢ je tokom svoje univerzitetske Karijere
iz te oblasti objavljivao i radove monografskog karaktera, poput knjiga
Medunarodni krivicni sud: nadleZnost i postupak (2005) i Medunarodno
krivicno pravo (2020). Delo Medunarodno krivicno pravo: prostorno vaZenje
krivicnog prava, krivicno pravo medunarodnog porekla, medunarodna
krivicnopravna pomo¢, zaceci krivicnog prava EU predstavlja krunu njegovog
bavljenja medunarodnim krivicnim pravom kao disciplinom. Zapravo, ¢ini
nam se da ne¢emo preterati ako tu knjigu ocenimo i kao najsveobuhvatnije
sistemsko delo iz medunarodnog krivicnog prava ikada objavljeno na
srpskom jeziku. Medutim, osim nesumnjivo velikog znacaja tog dela za razvoj

Saradnik u nastavi, Pravni fakultet Univerziteta u Beogradu, Srbija, aleksa.
skundric@ius.bg.ac.rs.
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srpske medunarodnokrivicnopravne teorije, ono takode ima i odredenu
prakti¢nu vrednost, a pogotovo za rad drzavnih organa u Republici Srbiji, za
koje je posebnim zakonom! predvideno da postupaju u odnosu na odredena
medunarodna krivicna dela, poput Tuzilastva za ratne zlocine i specijalnih
odeljenja ViSeg, odnosno Apelacionog suda u Beogradu. Takav svojevrstan
,Spoj“ teorijske i prakti¢ne orijentisanosti knjige i nije veliko iznenadenje,
pogotovo kada se ima u vidu cinjenica da je njen autor, redovni profesor
Pravnog fakulteta Univerziteta u Beogradu, istovremeno i sudija Ustavnog
suda Republike Srbije, te u tom kapacitetu upucen i na prakti¢na, a ne samo
na teorijska pravna pitanja.

Vet se na prvi pogled na sadrzaj knjige vidi jedna od njenih osnovnih
karakteristika - izrazita sistematicnost. Autor se, naime, potrudio da
obradenu materiju konsekventno podeli na viSe nivoa, odnosno celina, ¢cime
se postiZe njena izuzetna preglednost. U prvom redu, ceo sadrzaj je podeljen
na petnaest glavnih poglavlja, koja su dalje izdeljena na vise manjih odeljaka.

Prvo poglavlje nosi naziv ,Pojam, osnovna nacela i izvori medunarodnog
krivi¢nog prava“, Kao $to se ve¢ iz samog naslova vidi, u tom poglavlju Skuli¢
nastoji da odgovori na neka od najapstraktnijih pitanja nauke medunarodnog
kriviénog prava. U tom smislu se posebno isti¢e navodenje nemalog broja
mogucih teorijskih shvatanja medunarodnog krivi¢nog prava u njegovom
totalitetu i pojedinih njegovih delova, poput medunarodnog krivi¢nog
procesnog prava. Kada je re¢ o nacelima medunarodnog krivi¢nog prava, od
posebnog je znacaja podrobna analiza nacela zakonitosti u medunarodnom
krivicnom pravu i sa pravnoteorijskog i sa prakticnog aspekta (49-69).

U narednom, drugom poglavlju Skuli¢ se bavi pravilima prostornog
vazenja krivicnog zakonodavstva. Naime, prema jednom, u istorijskom
smislu najstarijem shvatanju pojma medunarodnog krivicnog prava, koje
autor navodi i objasnjava u prvom poglavlju (35), ono se svodi upravo na
ta pravila prostornog vaZenja krivicnog zakonodavstva.? U tom smislu je
opravdano $to je Skuli¢ u ovom delu posve¢enom medunarodnom Kkriviénom
pravu u naj$irem smislu reci obradio i tu tematiku.

1 Zakon o organizaciji i nadleZnosti drzavnih organa u postupku za ratne zloéine,

Sluzbeni glasnik RS 67/2003, 135/2004, 61/2005,101/2007, 104/2009, 101/2011
- dr. zakon i 6/2015.

2 Prema takvim shvatanjima, medunarodno krivi¢no pravo bi, barem prema

svojoj prirodi, bilo veoma sli¢cno medunarodnom privatnom pravu, budu¢i da bi
se svodilo na sistem svojevrsnih ,kolizionih normi“ ¢iji je zadatak da odgovori na
pitanje u kojim se situacijama (koje mogu imati i odredene elemente inostranosti)
ima primeniti krivicno pravo konkretne drzave.
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Trec¢e poglavlje sadrzi veoma interesantan i izuzetno iscrpan prikaz
istorijskog razvoja medunarodnog krivicnog prava. Najpre se analizira
njegova ,praistorija“, sasvim retki istorijski primeri nekih sudenja koja su
imala odredene medunarodne elemente, da bi se potom preslo na prve
(doduse, neuspele) pokusSaje uspostavljanja medunarodnog Kkrivicnog
prava kao posebne grane prava, te uporedo sa tim i prve (takode neuspele)
pokuSaje medunarodnih krivi¢nih sudenja. Posebna paZnja je posvecena
procesima u Nirnbergu i Tokiju nakon Drugog svetskog rata jer su to prva
prava (,uspela“) medunarodna krivi¢na sudenja. Dalje, Skuli¢ se bavi ad hoc
medunarodnim krivi¢nim tribunalima Saveta bezbednosti Ujedinjenih nacija,
a posebno Medunarodnim Krivi¢énim tribunalom za biviu Jugoslaviju,® a
centralno mesto tog dela knjige zauzima njegova kriticka analiza legalnosti i
legitimnosti osnivanja tog tribunala (164-177). Imaju¢i to u vidu, pun smisao
dobijaiautorova osnovna teza o istorijskom razvoju medunarodnog krivicnog
prava i pravosuda - rec je o jednom nepravolinijskom razvoju, a usvajanje
Rimskog statuta i osnivanje stalnog Medunarodnog krivicnog suda pre se
moze razumeti kao pocetak jedne nove tradicije medunarodnog krivicnog
prava nego kao nastavak stare, u kojoj su se pred organima medunarodnog
krivicnog pravosuda gonili ili samo pripadnici u ratu porazenih drZava
(sudenja u Nirnbergu i Tokiju) ili je takvo kriviéno gonjenje bilo izrazito
selektivno i pristrasno (kao, na primer, u slu¢aju osnivanja i prakse ,Haskog
tribunala®).

Nakon istorije medunarodnog krivicnog prava, autor u ¢etvrtom poglavlju
prelazi na problematiku opS$teg dela medunarodnog krivi¢nog prava.* To je
veoma vazan deo medunarodnog krivi¢nog prava koji je do sada, $to u samom
pozitivnhom pravu, Sto u doktrini, u vecoj ili manjoj meri bio zanemarivan
u odnosu na neke druge delove te grane prava.® Zbog toga je i vise nego
opravdana paznja koju mu je Skuli¢ u svojoj knjizi posvetio. U sustini, on je
u tom poglavlju obradio sva najvaznija pitanja koja se uobicajeno obraduju u
sistemskim delima posvecenim opstem delu krivi¢nog (materijalnog) prava,
kao Sto su opsti pojam (u ovom slucaju medunarodnog) krivicnog dela i

3 Imajuéi znadaj koji je delovanje tog, kolokvijalno nazvanog ,Haskog tribunala“

imalo na Srbiju i, uopste, na sve zemlje bivie SFR], razumljiv je Skuli¢ev metod
kojim on u celoj knjizi na odgovaraju¢im mestima ukazuje na odredena pravna
reSenja (materijalnopravna i/ili procesna) koja su postojala pred tim tribunalom.
Sledstveno tome, u treCem poglavlju, koje je posveéeno istoriji medunarodnog
krivicnog prava, autor obraduje samo odredena ,opsta pitanja“ koja se ticu tog
tribunala.

* Pun naslov ¢etvrtog poglavlja glasi ,Opsta kriviénopravna pravila odgovornosti

za medunarodno Kkrivi¢no delo (opsti deo medunarodnog krivicnog prava)“

5 Poput posebnog dela materijalnog prava i procesnog prava, koja su prime-

njivana pred konkretnim oblicima medunarodnog krivicnog pravosuda.
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njegovi sastavni elementi, oblici u€estvovanja u (medunarodnom) krivicnom
delu i oblici odgovornosti za (medunarodno) krivi¢no delo, osnovi iskljucenja
odgovornosti za (medunarodno) kriviéno delo® i, naposletku, pitanje kazni
i (ne)zastarevanja (medunarodnih) krivi¢nih dela. Imajuéi u vidu sustinsku
partikularnost medunarodnog krivicnog prava, odnosno cinjenicu da na
trenutnom stepenu njegovog razvoja ne postoji univerzalno medunarodno
krivicno pravo ve¢ onoliko ,medunarodnih kriviénih prava“ koliko ima
oblika medunarodnog krivi¢nog pravosuda, autorova analiza se prvenstveno
bavi pravilima opSteg dela krivicnog prava sadrzanim u Rimskom statutu
stalnog Medunarodnog krivicnog suda, kao do sada najznacajnijem obliku
medunarodnog krivicnog pravosuda. Ipak, na odgovaraju¢im mestima,
autor s pravom ukazuje i na odredena reSenja koja su postojala i u pravima
nekih, sada ve¢ istorijskih oblika medunarodnog krivicnog pravosuda te
tako, primera radi, govore¢i o institutu komandne odgovornosti, objasSnjava
i kritikuje njegovu najSiru varijantu u istorijskom smislu, odnosno tzv.
zajednicki zloCinacki poduhvat koji je nastao kao plod prakse ,Haskog
tribunala“

U petom poglavlju’ autor izdvaja odredene zajednicke (opSte) kara-
kteristike za sva konkretna medunarodna krivi¢na dela, odnosno krivi¢na
dela koja imaju odgovaraju¢u medunarodnopravnu komponentu, te takode
iscrpno ukazuje na medunarodnopravni osnov regulisanja brojnih krivicnih
dela u unutrasnjem pravu, poput pranja novca (¢lan 245 KZ), povrede
ravnopravnosti (¢lan 128 KZ) itd. Potom se u $estom poglavlju® posebno
obraduje piraterija, i u pravnoistorijskom smislu kao najstarije medunarodno
krivi¢no delo i u smislu pozitivnog prava Republike Srbije (¢lan 294 KZ), ali
i neka druga krivi¢na dela protiv bezbednosti javnog saobracaja propisana
krivicnim pravom Republike Srbije.

Sedmo poglavlje nosi naslov ,Krivicna dela koja spadaju u nadleZnost
Medunarodnog krivi¢nog suda“. Shodno naslovu, Skuli¢ sprovodi temeljnu
analizu sva Cetiri krivicna dela iz stvarne nadleZnosti Medunarodnog
krivi¢nog suda, Sto, imajuéi u vidu da su sva ta krivi¢cna dela veoma sloZena

6 Autor je pod taj termin, u skladu sa pozitivnim medunarodnim krivi¢nim

pravom, podveo i osnove koji se u (evropskokontinentalnoj) doktrini oznacavaju kao
osnovi isklju¢enja protivpravnosti (osnovi opravdanja) i osnove koji se oznacavaju
kao osnovi iskljucenja krivice (osnovi izvinjenja).
7 Pun naslov petog poglavlja glasi ,Posebni deo medunarodnog krivi¢nog prava
- opste karakteristike medunarodnih kriviénih dela/krivicnih dela koja imaju
odgovaraju¢u medunarodnopravnu komponentu®.

8  Pun naslov $estog poglavlja glasi ,Piraterija kao najstarije/tradicionalno

medunarodno krivi¢no delo i druga srodna krivi¢na dela protiv bezbednosti javnog
saobracaja“.
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te da neka od njih imaju izrazito velik broj oblika, ne predstavlja lak posao.
Pritom, svakom od njih autor najpre pristupa pravnoistorijskim metodom,
da bi ih kasnije podvrgao klasi¢noj dogmatskoj analizi. U osmom poglavlju’
knjige obradena su medunarodna krivicna dela u uzem smislu, sadrzana u
glavi XXXIV Krivi¢nog zakonika Republike Srbije.’® To su krivi¢na dela koja
su komplementarna krivi¢nim delima propisanim Rimskim statutom. U tom
smislu, izuzetak predstavlja jedino krivicno delo agresivnog rata (¢lan 386
KZ), koje se bitno razlikuje od krivicnog dela agresije propisanog Rimskim
statutom, a to je posledica cinjenice da Republika Srbija nije ratifikovala
amandmane na Rimski statut usvojene u Kampali 2010. godine, kojima je,
izmedu ostalog, krivicno delo agresije konacno bilo definisano.

Nakon obrade medunarodnih krivi¢nih dela u uZem smislu koja su ink-
riminisana u unutra$njem pravu Republike Srbije, Skuli¢ u devetom!! i de-
setom!? poglavlju izdvaja i posebno analizira krivi¢na dela rasne i druge
diskriminacije (¢lan 387 KZ) i terorizma (¢lan 391 KZ), kao i sa njima pov-
ezana krivicna dela. Osim dogmatske analize tih krivicnih dela, autor Cini
i svojevrstan ekskurs uporednopravnim prikazom inkriminisanja odobra-
vanja, negiranja odnosno relevantnog minimiziranja odredenih najteZih
medunarodnih kriviénih dela u nemackom pravu, konstrukcijom inkrimi-
nacije koja se kolokvijalno naziva , Ausvic laz“ Takode, znacajno je pomenuti
i uvodni deo desetog poglavlja, koje se ti¢e terorizma, u kojem Skuli¢, izlazuéi
o terorizmu uopSte, odnosno o terorizmu kao pojavi, pokazuje i zavidan ste-
pen poznavanja kriminologije kao vanpravne krivicne nauke. Konacno, u
jedanaestom?®?® poglavlju se analiziraju ostala krivi¢na dela sadrZana u glavi
XXXIV KZ, kao $to je krivi¢no delo trgovine ljudima (¢lan 388 KZ).

Dvanaesto poglavlje, koje nosi naslov ,Krivicni postupak pred Medu-
narodnim Kkrivicnim sudom* u celini je posveceno problematici krivi¢ne pro-
cedure pred tim, za sada prvim i jedinim, stalnim oblikom medunarodnog
krivi¢nog pravosuda. Konstrukcija tog krivicnog postupka, koja u sebi sadrzi
i elemente evropskokontinentalnog i elemente adverzijalnog (anglosak-

Pun naslov osmog poglavlja glasi ,0snovna medunarodna krivi¢na dela sadrzana

u glavi XXXIV Krivi¢nog zakonika komplementarna odredbama Rimskog statuta“
10 Krivi¢ni zakonik, Sluzbeni glasnik RS 85/2005, 88/2005 - ispr. 107/2005 - ispr.

72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94//2016 i 35/2019

1 pyn naslov devetog poglavlja glasi ,Rasna i druga diskriminacija kao krivi¢no

delo protiv ¢ovecnosti i drugih dobara zasti¢enih medunarodnim pravom®.

12" pun naslov desetog poglavlja glasi , Terorizam i druga krivi¢na dela teroristi¢kog
karaktera u glavi XXXIV Krivi¢nog zakonika Srbije*.

13" Pun naslov jedanaestog poglavlja glasi ,Druga medunarodna krivi¢na dela u
glavi XXXIV Krivicnog zakonika Srbije*.
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sonskog) krivicnog postupka, zahteva posedovanje produbljenih znanja
iz oblasti uporednog krivicnog procesnog prava, ukoliko se Zeli uhvatiti u
koStac sa njenom nau¢nom obradom. Kvalitetom i obimom analiziranih
pitanja, Skuli¢ je pokazao da je jedan od najboljih savremenih srpskih poz-
navalaca upravo krivicnoprocesne komparativistike, a pogotovo da suver-
eno vlada ustrojstvom i sistemom adverzijalne krivi¢ne procedure.'* Sama
izlaganja pravila postupka pred Medunarodnim krivicnim sudom prate sis-
tematiku uobicajenu za udzbenike iz krivicnog procesnog prava - najpre se
izlazu pravila koja spadaju u njegov opsti, a potom i pravila koja ¢ine njegov
posebni deo. U tom smislu autor najpre izlaZe'® o nadleznosti Medunarodnog
krivicnog suda te o osnovnim procesnim subjektima i njihovim funkcijama, a
zatim prelazi na analizu pojedinih stadijuma i faza postupka. Skuli¢ se ne libi
ni da na odredena reSenja iz Rimskog statuta i/ili Pravila o postupku i doka-
zima iznese primedbe, te tako, primera radi, kritici izlaze reSenje prema ko-
jem je predvideno da, osim stru¢njaka za krivi¢no pravo, kandidati za sudije
Medunarodnog krivicnog suda potpuno ravnopravno mogu biti i stru¢njaci
iz nekih drugih oblasti medunarodnog prava koje po svojoj sadrzini nisu
krivicnopravne (medunarodno humanitarno pravo i medunarodno pra-
vo ljudskih prava), budu¢i da se od sudija Medunarodnog krivicnog suda
ocekuje da resavaju pitanja krivicnopravnog karaktera (524-525). Uz to,
kao jo$ jedan primer autorove Kritike aktuelnih resenja postupka pred
Medunarodnim krivicnim sudom mozemo navesti ukazivanje na nedovoljnu

regulisanost pitanja izricanja kazne (661-662).

U trinaestom poglavlju knjige govori se o medunarodnom krivicnom
izvr$nom pravu.!® To je oblast koja je, kao uostalom i krivi¢no izvrino pravo

uopSte, nepravedno zapostavljena u nauci, iako ima nesumnjiv znacaj za ,za-

14 Skuli¢ je svoja znanja iz oblasti anglosaksonskog krivi¢nog procesnog prava
posebno pokazao na primeru krivicnog procesnog prava SAD, kao danas tipicnog
predstavnika adverzijalne krivicnoprocesne tradicije, koje je na sistemski nacin
obradio u svojoj nedavno objavljenoj monografiji Osnovi krivicnog prava Sjedinjenih
Americkih DrZava (2021, 242-357).

15 Na ovom mestu ukazujemo na to da je izlaganje o natelima postupka pred
Medunarodnim krivicnim sudom sadrzano u prvom poglavlju knjige, neposredno
nakon izlaganja o nacelu materijalnog medunarodnog krivi¢nog prava (76-102).

16 pun naslov trinaestog poglavlja glasi ,Elementi medunarodnog kriviénog
izvrSnog prava‘“.
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tvaranje kruga“ krivi¢énopravne reakcije na kriminalitet.” U tom smislu, Skuli¢
izlaze i analizira jo$ uvek donekle rudimentarna pravila medunarodnog
krivi¢nog izvrSnog prava.

Cetrnaesto poglavlje, ,Medunarodna kriviénopravna pomo¢*, podeljeno je
na Cetiri celine. Najpre je dat kratak osvrt na teorijska pitanja medunarodne
pravne pomoc¢i u krivicnim stvarima, te se u tom smislu navodi njena
tradicionalna teorijska podela na malu i veliku krivicnopravnu pomo¢
(700-701). Potom se autor bavi opstim pravilima, ali i posebnim vrstama
medunarodne krivicnopravne pomoc¢i u krivicnom pravu Republike Srbije.
Nakon toga ukratko se izlaze o Interpolu i njegovoj ulozi u postupcima
medunarodne Kkrivicnopravne pomoci. Poslednja celina u tom poglavlju bavi
se medunarodnom saradnjom i Kkrivicnopravnom pomoc¢i sa Medunarodnim
krivicnim sudom.

Poslednje, petnaesto poglavlje'® posvecéeno je krivicnom pravu Evropske
unije kao pravu u (potencijalnom) nastajanju.'® Kao posebne celine obraduju
se osnovni zajednicki kriviécnopravni mehanizmi na nivou EU, delovanje Suda
pravde EU u krivicnopravnoj oblasti i osnovi medunarodne Kkrivicnopravne
pomoci na nivou EU.

Osvrt na teme kojima se Skuli¢ u ovoj knjizi bavio jo$ jednom potvrduje
na pocetku izraZenu konstataciju - da je to najsveobuhvatnije sistemsko
delo iz oblasti medunarodnog krivi¢nog prava ikada objavljeno na srpskom
jeziku. Sam nacin na Kkoji je autor pristupio tim temama je takav da se one
maksimalno priblizavaju Citaocu, i to ne samo onom koji je strucnjak iz
oblasti krivi¢nog prava, ve¢ u velikoj meri i ¢itaocima-laicima. Naime, osim
ve¢ naglasene sistemati¢nosti rada, Skuli¢ pi$e jasnim, preciznim jezikom,
bez nepotrebnih uobicajenih fraza, Sto njegov tekst Cini prijemcivim i
zanimljivim za Citanje. Kvalitetu samog rada znacajno doprinosi i veoma
opsirna kori$¢ena literatura, $to domaca, $to strana,?® i nemali broj obradenih
odluka iz sudske prakse nacionalnih i medunarodnih sudova.

17U literaturi se, naime, istite da je ,svrha propisivanja i izricanja krivi¢nih
sankcija i njihovog izvrSenja jedinstvena, Sto ukazuje na sadrZinsku povezanost
materijalnog (i procesnog, prim. A. S.) i izvr$nog krivi¢nog prava“ (Srzenti¢, Staji,
Lazarevi¢ 1986, 11).

18 pun naslov petnaestog poglavlja glasi ,Osnovni krivi¢noprocesni/krivi¢nopravni
mehanizmi na nivou Evropske unije i zaceci krivicnog prava EU*

19 Napominjemo da je Skuli¢ osnovne teorijske postavke o krivi¢nom pravu EU, te
svoj nacelni stav o njima, izneo u prvom poglavlju knjige (37-38).

20 Obimnosti, kvalitetu i aktuelnosti korid¢ene literature znagajno su doprineli
istrazivacki studijski boravci autora u u Nemackoj, pogotovo u dva navrata (2003-
2005.1 2019) na Institutu za inostrano i medunarodno krivi¢no pravo ,Maks Plank”
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lako postoje izvesne zebnje u tom pogledu, Sto opravdano, Sto neopravdano,

ipak

smatramo da ¢e medunarodno krivicno pravo opstati kao posebna

grana prava te da Ce se dalje razvijati veCom ili manjom brzinom?! te da je

neophodno nastaviti sa daljom edukacijom srpskih pravnika u toj disciplini.

Imajudi to u vidu, ¢ini nam se nespornim da ¢e ovo novo, kapitalno Skuli¢evo

delo

ne samo u godinama, ve¢ i u decenijama koje dolaze predstavljati

najznacajnije sredstvo za sticanje produbljenih znanja iz medunarodnog

krivi¢nog prava.
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u Frajburgu (koji je nedavno preimenovan u Institut za istraZivanje kriminaliteta,
bezbednosti i prava ,Maks Plank“), na osnovu istrazivacke stipendije, odnosno
alumni programa Humboltove fondacije.

21 | y literaturi se konstatuje da ,ostaje realna nada da ¢e Medunarodni krivi¢ni
sud daljim razvojem medunarodnog krivicnog prava postati respektabilna
institucija, ¢ije ¢e izbegavanje svaku drzavu kostati bar dela njenog ugleda koji uziva
u medunarodnoj zajednici“ (Stojanovi¢ 2017, 186), odnosno da je ,medunarodno
krivicno pravo postalo samostalna pravna disciplina koja je nenadomjestiva za
suzbijanje onih oblika savremenog kriminala koji ugrozavaju osnovne vrijednosti
Covjecanstva, a posebno onih najopasnijih kojima se drzave pojedinac¢no nisu u
mogucnosti adekvatno suprotstaviti“ (Babi¢ 2011, 27).
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/VARIA

UPUTSTVO ZA AUTORE

Anali Pravnog fakulteta u Beogradu objavljuju tekstove na srpskom i
engleskom jeziku.

U Analima se objavljuju nau¢ni ¢lanci, kriticke analize, komentari sudskih
odluka, prilozi iz medunarodnog naucnog Zivota i prikazi. Prihvataju se
iskljucivo analiticki, a ne deskriptivni prikazi nau¢nih i stru¢nih knjiga.

Predajom teksta, autor izjavljuje da tekst nije ni objavljen ni prihvacen za
objavljivanje te da nece biti predat za objavljivanje bilo kom drugom mediju.
Autor takode izjavljuje da je nosilac autorskog prava, da je obaveSten o
pravima trecih lica i da je ispunio zahteve koji proizlaze iz tih prava.

Prijem svih tekstova bice potvrden elektronskom poStom. Redakcija ce
razmotriti podobnost svih radova da budu podvrgnuti postupku recenziranja.
Podobni tekstovi Salju se na dvostruku anonimnu recenziju.

Informacije o urednickoj politici Anala Pravnog fakulteta u Beogradu
videti na: https://anali.rs/eticki-kodeks/.

Ako Zelite da predate svoj rad Analima Pravnog fakulteta u Beogradu,
molimo vas da pratite slede¢a uputstva.

Ako predajete rad na engleskom jeziku, molimo vas da pratite posebno
uputstvo koje je dostupno na: https://anali.rs/uputstvo-za-autore/?lang=en.

Rukopis treba da bude ureden na sledeci nacin:
1. naslovna strana,

2. apstrakt i klju€ne reci,
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3. rukopis i spisak literature,

4. dodaci, tabele i slike.

1. NASLOVNA STRANA

Naslovna strana rukopisa treba da sadrzi slede¢e podatke:

- naslov teksta,
- ime, prezime, godinu rodenja i afilijaciju svih autora,
- punu adresu za korespondenciju i adresu elektronske poste.

Ako je tekst koautorski, molimo vas da dostavite traZene podatke za
svakog autora.

2. APSTRAKT | KLJUCNE RECI

Tekstu prethodi apstrakt koji je strogo ogranicen na 150 reci. Apstrakt ne
sme da sadrzi neodredene skracenice ili reference.

Molimo vas da navedete pet klju¢nih reci koje su prikladne za indeksiranje.

Radovi na srpskom jeziku treba da sadrze apstrakt i kljucne reci i na
srpskom i na engleskom jeziku. U tom slucaju, apstrakt i klju¢ne reci na
engleskom jeziku treba da se nalaze iza spiska literature.

3. RUKOPIS | SPISAK LITERATURE

Zbog anonimnog recenziranja, imena autora i njihove institucionalne
pripadnosti ne treba navoditi na stranicama rukopisa.

Tekstovi moraju da budu napisani u sledecem formatu:
— veli¢ina stranice: A4,

- margine: 2,5 cm,

— font: Times New Roman,

- razmak izmedu redova u glavnom tekstu: 1,5,

- razmak izmedu redova u fusnotama: Easy,

— veli€ina slova u glavnom tekstu: 12 pt,
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- velicina slova u fusnotama: 10 pt,
- numeracija stranica: arapski broj u donjem desnom uglu stranice.

Druge autore treba navoditi po imenu i prezimenu kada se prvi put
pominju (Petar Petrovi¢), a zatim samo po prezimenu (Petrovi¢). Ne treba

«

navoditi ,profesor®, ,dr", ,g.“ niti bilo kakve titule.

Sve slike i tabele moraju da budu pomenute u tekstu, prema redosledu po
kojem se pojavljuju.

Sve akronime treba objasniti prilikom prvog koris¢enja, a zatim se navode
velikim slovima.

Evropska unija - EU,
The United Nations Commission on International Trade Law - UNCITRAL

Brojevi od jedan do devet piSu se slovima, veci brojevi piSu se ciframa.
Datumi se piSu na sledeéi nacin: 1. januar 2012; 2011-2012; tridesetih
godina 20. veka.

Fusnote se koriste za objasSnjenja, a ne za navodenje literature. Prosto
navodenje mora da bude u glavnom tekstu, sa izuzetkom zakona i sudskih
odluka.

Podnaslove treba pisati na sledeéi nacin:

1. VELIKA SLOVA
1.1. Prvo slovo veliko

1.1.1. Prvo slovo veliko kurziv
Citiranje
Svi citati, u tekstu i fusnotama, treba da budu napisani u slede¢em
formatu: (autor/godina/broj strane ili viSe strana).
Domaca imena koja se pominju u recenici ne treba ponavljati u zagradama:

— Prema MiloSeviéu (2014, 224-234)...

- Rimski pravnici su poznavali razli¢ite klasifikacije stvari (MiloSevi¢
2014, 224-234)

Strana imena koja se pominju u recenici treba da budu transkribovana,
a u zagradama ih treba ponoviti i ostaviti u originalu. U spisku literature
strana imena se ne transkribuju:
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- Prema Kociolu (Koziol 1997, 73-87)...
- O tome je opsezno pisao Kociol (Koziol 1997, 73-87).

- Koziol, Helmut. 1997. Osterreichisches Haftpflichtrecht, Band I:
Allgemeiner Teil. Wien: Manzsche Verlags- und Universitdatsbuch-
handlung.

Pozeljno je da u citatima u tekstu bude naveden podatak o broju strane na
kojoj se nalazi deo dela koje se citira.

Isto tako i / Isto / Kao i Konstantinovi¢ (1969, 125-127);
Prema Bartos (1959, 89 fn. 100) - tamo gde je fusnota 100 na 89. strani;

Kao Sto je predlozio Bartos (1959, 88 i fn. 98) - tamo gde fusnota 98 nije
na 88. strani.

Pre broja strane ne treba stavljati oznaku ,str.* ,p. £ ili sli¢no.

Izuzetno, tamo gde je to prikladno, autori mogu da koriste citate u tekstu
bez navodenja broja strane dela koja se citira. U tom slucaju autori mogu,
ali ne moraju da koriste neku od naznaka kao Sto su: videti, posebno videti,
videti na primer i dr.

(videti, na primer, Bartos 1959; Simovic¢ 1972)
(videti posebno Baki¢ 1959)
(Stankovi¢, Orli¢ 2014)

Jedan autor

Citat u tekstu (T): Kao i Ilaj (Ely 1980, broj strane), tvrdimo da...

Navodenje u spisku literature (L): Ely, John Hart. 1980. Democracy and
Distrust: A Theory of Judicial Review. Cambridge, Mass.: Harvard University
Press.

T: Isto kao i Avramovi¢ (2008, broj strane), tvrdimo da...

L: Avramovi¢, Sima. 2008. Rhetorike techne - vestina besednistva i javni
nastup. Beograd: Sluzbeni glasnik - Pravni fakultet Univerziteta u Beogradu.

T: Vasiljevi¢ (2007, broj strane),

L: Vasiljevi¢, Mirko. 2007. Korporativno upravljanje: pravni aspekti.
Beograd: Pravni fakultet Univerziteta u Beogradu.
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Dva autora

T: Kao $to je ukazano (Daniels, Martin 1995, broj strane),

L: Daniels, Stephen, Joanne Martin. 1995. Civil Injuries and the Politics of
Reform. Evanston, Ill.: Northwestern University Press.

T: Kao $to je pokazano (Stankovic, Orli¢ 2014, broj strane),

L: Stankovi¢, Obren, Miodrag Orli¢. 2014. Stvarno pravo. Beograd: Nomos.

Tri autora

T: Kao $to su predlozili Sesil, Lind i Bermant (Cecil, Lind, Bermant 1987,
broj strane),

L: Cecil, Joe S., E. Allan Lind, Gordon Bermant. 1987. Jury Service in Lengthy
Civil Trials. Washington, D.C.: Federal Judicial Center.

Vise od tri autora

T: Prema istrazivanju koje je sproveo Tarner sa saradnicima (Turner et al.
2002, broj strane),

L: Turner, Charles F, Susan M. Rogers, Heather G. Miller, William C. Miller,
James N. Gribble, James R. Chromy, Peter A. Leone, Phillip C. Cooley, Thomas
C. Quinn, Jonathan M. Zenilman. 2002. Untreated Gonococcal and Chlamydial
Infection in a Probability Sample of Adults. Journal of the American Medical
Association 287: 726-733.

T: Pojedini autori smatraju (Varadi et al. 2012, broj strane)...

L: Varadi, Tibor, Bernadet Bordas, Gaso Knezevi¢, Vladimir Pavic.
2012. Medunarodno privatno pravo. 14. izdanje. Beograd: Pravni fakultet
Univerziteta u Beogradu.

Institucija kao autor

T: (U.S. Department of Justice 1992, broj strane)

L: U.S. Department of Justice. Office of Justice Programs. Bureau of Justice
Statistics. 1992. Civil Justice Survey of State Courts. Washington, D.C.: U.S.
Government Printing Office.



T: (Zavod za intelektualnu svojinu Republike Srbije 2015, broj strane)

L: Zavod za intelektualnu svojinu Republike Srbije. 2015. 95 godina zastite
intelektualne svojine u Srbiji. Beograd: Colorgraphx.

Delo bez autora

T: (Journal of the Assembly 1822, broj strane)

L: Journal of the Assembly of the State of New York at Their Forty-Fifth
Session, Begun and Held at the Capitol, in the City of Albany, the First Day of
January, 1822. 1822. Albany: Cantine & Leake.

Citiranje viSe dela istog autora
Klermont i Ajzenberg smatraju (Clermont, Eisenberg 1992, broj strane;

1998, broj strane)...

Basta istice (2001, broj strane; 2003, broj strane)...

Citiranje visSe dela istog autora iz iste godine

T: (White 1991a, page)

L: White, James A. 1991a. Shareholder-Rights Movement Sways a Number
of Big Companies. Wall Street Journal. April 4.

Istovremeno citiranje viSe autorai dela

(Grogger 1991, broj strane; Witte 1980, broj strane; Levitt 1997, broj
strane)

(Popovic 2017, broj strane; Labus 2014, broj strane; Vasiljevi¢ 2013, broj
strane)

Poglavlje u knjizi

T: Holms (Holmes 1988, broj strane) tvrdi...

L: Holmes, Stephen. 1988. Precommitment and the Paradox of Democracy.
195-240. Constitutionalism and Democracy, ed. John Elster, Rune Slagstad.
Cambridge: Cambridge University Press.



Poglavlje u delu koje je izdato u viSe tomova

T: Svarc i Sajks (Schwartz, Sykes 1998, broj strane) tvrde suprotno.

L: Schwartz, Warren F, Alan O. Sykes. 1998. Most-Favoured-Nation
Obligations in International Trade. 660-664. The New Palgrave Dictionary of
Economics and the Law, Vol. 1], ed. Peter Newman. London: MacMillan.

Knjiga sa vise izdanja

T: Koriste¢i Grinov metod (Greene 1997), napravili smo model koji...

L: Greene, William H. 1997. Econometric Analysis. 3. ed. Upper Saddle
River, N.J.: Prentice Hall.

T: (Popovi¢ 2018, broj strane), R: Popovi¢, Dejan. 2018. Poresko pravo. 16.

izdanje. Beograd: Pravni fakultet Univerziteta u Beogradu.

Navodenje broja izdanja nije obavezno.

Ponovno izdanje — reprint

T: (Angell, Ames [1832] 1972, 24)

L: Angell, Joseph Kinniaut, Samuel Ames. [1832] 1972. A Treatise on the
Law of Private Corporations Aggregate. Reprint, New York: Arno Press.

Clanak

U spisku literature navode se: prezime i ime autora, broj i godina
objavljivanja sveske, naziv ¢lanka, naziv casopisa, godina izlaZenja casopisa,
stranice. Pri navodenju inostranih casopisa koji ne numeriSu sveske taj
podatak se izostavlja.

T: Taj model koristio je Levin sa saradnicima (Levine et al. 1999, broj
strane)

L: Levine, Phillip B., Douglas Staiger, Thomas J. Kane, David ]. Zimmerman.
1999. Roe v. Wade and American Fertility. American Journal of Public Health
89: 199-203.

T: Na to je ukazao Vasiljevi¢ (2018, broj strane)
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L: Vasiljevi¢, Mirko. 2/2018. Arbitrazni ugovor i interkompanijskopravni
sporovi. Anali Pravnog fakulteta u Beogradu 66: 7-46.

T: Orli¢ istic¢e uticaj uporednog prava na sadrZinu Skice (Orli¢ 2010, 815-
819).

L: Orli¢, Miodrag. 10/2010. Subjektivna deliktna odgovornost u srpskom
pravu. Pravni Zivot 59: 809-840.

Citiranje celog broja ¢asopisa

T: Tome je posvecena jedna sveska casopisa Texas Law Review (1994).

L: Texas Law Review. 1993-1994. Symposium: Law of Bad Faith in Contracts
and Insurance, special edition 72: 1203-1702.

T: Osiguranje od gradanske odgovornosti podrobno je analizirano u
Casopisu Anali Pravnog fakulteta u Beogradu (1982).

L: Anali Pravnog fakulteta u Beogradu. 6/1982. Savetovanje: Neka aktuelna
pitanja osiguranja od gradanske odgovornosti, 30: 939-1288.

Komentari

T: Smit (Smith 1983, broj strane) tvrdi...

L: Smith, John. 1983. Article 175. Unjust Enrichment. 195-240. Commentary
to the Law on Obligations, ed. Jane Foster. Cambridge: Cambridge University
Press.

T: Prema Smalenbahy (Schmalenbach 2018, broj strane), jasno je da...

L: Schmalenbach, Kirsten. 2018. Article 2. Use of Terms. 29-L: Tomi¢,
Janko, Sasa Pavlovi¢. 2018. Uporednopravna analiza propisa u oblasti radnog
prava. Radni dokument br. 7676. Institut za uporedno pravo, Beograd.

T: (Glaeser, Sacerdote 2000)

L: Glaeser, Edward L. Bruce Sacerdote. 2000. The Determinants of
Punishment: Deterrence, Incapacitation and Vengeance. Working Paper No.
7676. National Bureau of Economic Research, Cambridge, Mass.
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Li¢na korespondencija/komunikacija

T: Kao $to tvrdi Damnjanovi¢ (2017),

L: Damnjanovi¢, Vi¢entije. 2017. Pismo autoru, 15. januar.

T: (Welch 1998)
L: Welch, Thomas. 1998. Letter to author, 15 January.

Stabilni internet protokol (URL)

T: Prema Zavodu za intelektualnu svojinu Republike Srbije (2018),

L: Zavod za intelektualnu svojinu Republike Srbije. 2018. Godisnji izvestaj
o radu za 2017. godinu. http://www.zis.gov.rs/o-zavodu/godisnji-izvestaji.50.
html, poslednji pristup 28. marta 2018.

T: According to the Intellectual Property Office (2018)

L: R.S. Intellectual Property Office. 2018. Annual Report for 2017. http://
www.zis.gov.rs/about-us/annual-report.106.html, last visited 28 February
2019.

U Stampi

T: (Bogdanovic¢ 2019, broj strane)

L: Bogdanovié¢, Luka. 2019. Ekonomske posledice ugovaranja klauzule
najpovlasc¢enije nacije u bilateralnim investicionim sporazumima. Nomos,
tom 11, u Stampi.

T: (Spier 2003, broj strane)

L: Spier, Kathryn E. 2003. The Use of Most-Favored-Nations Clauses in
Settlement of Litigation. RAND Journal of Economics, vol. 34, in press.

Prihvaceno za objavljivanje
T: U jednom istraZivanju (Petrovi¢, prihvaceno za objavljivanje) posebno

se istice znacaj prava manjinskih akcionara za funkcionisanje akcionarskog
drustva.
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L: Petrovi¢, Marko. Prihvaceno za objavljivanje. Prava manjinskih akcionara
u kontekstu funkcionisanja skupstine akcionarskog drustva. Pravni Zivot.

T: Jedna studija (Joyce, prihvaceno za objavljivanje) odnosi se na
Kolumbijski distrikt.

L: Joyce, Ted. Forthcoming. Did Legalized Abortion Lower Crime? Journal
of Human Resources.

Sudska praksa

F(usnote): Vrhovni sud Srbije, Rev. 1354/06, 6. 9. 2006, Paragraf
Lex; Vrhovni sud Srbije, Rev. 2331/96, 3. 7. 1996, Bilten sudske prakse
Vrhovnog suda Srbije 4/96, 27; CJEU, case C-20/12, Giersch and Others,
ECLI:EU:C:2013:411, para. 16; Opinion of AG Mengozzi to CJEU, case
C-20/12, Giersch and Others, ECLI:EU:C:2013:411, para. 16.

T: Za reference u tekstu koristiti skracenice (VSS Rev. 1354/06; CJEU
C-20/12 ili Giersch and Others; Opinion of AG Mengozzi) konzistentno u
celom clanku.

L: Ne treba navoditi sudsku praksu u spisku koris¢ene literature.

Zakoni i drugi propisi

F: Zakonik o krivicnom postupku, Sluzbeni glasnik RS 72/2011, 101/2011,
121/2012, 32/2013, 45/2013 i 55/2014, ¢l. 2, st. 1, tac. 3; Regulation (EU)
No. 1052/2013 establishing the European Border Surveillance System
(Eurosur), O] L 295 of 6/11/2013, Art. 2 (3); Directive 2013/32/EU on
common procedures for granting and withdrawing international protection
(recast), O] L 180 of 29/6/2013, 60, Art 6 (3).

T: Za reference u tekstu koristiti skracenice (ZKP ili ZKP RS; Regulation
No. 1052/2013; Directive 2013 /32) konzistentno u celom ¢lanku.

L: Ne treba navoditi propise u spisku korisc¢ene literature.

4. PRILOZI, TABELE I SLIKE

Fusnote u prilozima numerisu se bez prekida kao nastavak na one u
ostatku teksta.

230 Anali PFB 1/2023



Uputstvo za autore

Numeracija jednacina, tabela i slika u prilozima pocinje sa 1 (jednacina
A1, tabela A1, slika A1 itd., za prilog A; jednacina B1, tabela B1, slika B1 itd.,
za prilog B).

Na strani mozZe biti samo jedna tabela. Tabela moZe zauzimati vise od
jedne strane.

Tabele imaju kratke naslove. Dodatna objasnjenja se navode u
napomenama ha dnu tabele.

Treba identifikovati sve kolicine, jedinice mere i skracenice za sve unose
u tabeli.

Izvori se navode u celini na dnu tabele, bez unakrsnih referenci na fusnote
ili izvore na drugim mestima u clanku.

Slike se prilazu u fajlovima odvojeno od teksta i treba da budu jasno
obelezZene.

Ne treba koristiti sencenje ili boju na grafi¢kim prikazima. Ako je potrebno
vizuelno ista¢i pojedine razlike, molimo vas da Koristite Srafiranje i unakrsno
Srafiranje ili drugo sredstvo oznacavanja.

Ne treba koristiti okvir za tekst ispod ili oko slike.

Molimo vas da koristite font Times New Roman ako postoji bilo kakvo
slovo ili tekst na slici. Veli¢ina fonta mora biti najmanje 7.

Grafici ne sadrze bilo kakvu boju.

Naslovi slika su navedeni i na zasebnoj stranici sa dvostrukim proredom
pod nazivom - Legenda koriS¢enih slika.

Slike ne mogu biti veée od 10 cm x 18 cm. Da bi se izbeglo da slika
bude znacajno smanjena, objasSnjenja pojedinih delova slike treba da budu
postavljena u okviru slike ili ispod nje.
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CIP - KaTasiorusanuja y nyb6jankanuju
Hapopna 6ubunuoreka Cpo6uje, Beorpap,

34(497.11)

AHAJIM IlpaBHor ¢akyareTta y Beorpaay : yaconuc 3a npaBHe U
ApyurrBeHe Hayke = The Annals of the Faculty of Law in Belgrade :
Belgrade law review / riaBHu U oAroBopHH ypeHUK Mapuja Kapanukuh
Mupuh. - [Cpncko usn.]. - loa. 1, 6p. 1 (1953)-. — beorpag : [IpaBHuU
¢dakynret YHuBep3uterta y beorpaay, 1953- (Hosu Caz : CajHoc). -

24 cm

TpomeceuHo. - [Ipey3eo je: Annals of the Faculty of Law in Belgrade.
- ipyro u3jame Ha ApyroM Meaujymy: AHanu [IpaBHor dpakysnteray
Beorpanay (Online) = ISSN 2406-2693.

ISSN 0003-2565 = Anasu [IpaBHoOr pakynreray beorpagy
COBISS.SR-ID 6016514




Fakultetski naucni Casopis Anali Pravnog fakulteta u Beogradu izlazi od
1953. godine (ISSN: 0003-2565) kao potomak Casopisa Arhiv za pravne |
drustvene nauke koji je izlazio od 1906. godine.

Glavni urednici Arhiva za pravne i drustvene nauke bili su: Kosta
Kumanudi i Dragoljub Arandelovic (1906—1911), Kosta Kumanudi
(1911-1912), (Vledomilj Mitrovi¢ (1920-1933), Mihailo lli¢ (1933—1940),
Dorde Tasi¢ (1940-1941) i Jovan Dordevi¢ (1945).

Glavni urednici Anala Pravnog fakulteta u Beogradu bili su: Mihajlo
Konstantinovi¢ (1953-1960), Milan Barto$ (1960—-1966), Vojislav Baki¢
(1966—-1978), Vojislav Simovi¢ (1978—1982), Obren Stankovi¢ (1982—1985),
Dejan Popovi¢ (1996), Miodrag Orlic  (1997-2004), Danilo Basta
(2004-2006), Sima  Avramovi¢  (2006—-2012),  Miroljub  Labus
(2013-2015) i Mirko Vasiljevi¢ (2016—2018).

U Casopisu se objavljuju naucni ¢lanci, kriticke analize, komentari  sudskih
odluka, prilozi iz medunarodnog nauc¢nog Zivota i prikazi knjiga. Casopis
izlazi i u elektronskom obliku (eISSN: 2406-2693).

Radovi objavljeni u Casopisu podlezu anonimnoj recenziji dvoje
recenzenata, koje odreduje redakcija.

Stavovi izrazeni u ¢asopisu predstavljaju mislienje autora i ne odrazavaju
nuzno gledista redakcije. Za te stavove redakcija ne odgovara.

Casopis izlazi tromese&no.
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