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THE (UN)CERTAIN FUTURE OF TAX SPARING CREDIT
IN INTERNATIONAL TAX TREATY LAW

Tax sparing clause emerged in double taxation treaties 63 years ago.
Despite criticisms, it can presently be found in about 15% of all treaties, with
Serbia having this clause in 46% of its double taxation agreements. It is the
authors’ view that this provision represents a confirmation of the right to
introduce tax incentives as a part of a country’s right to tax, while pointing
out the necessity of preventing abuses of the provision. After conducting an
analysis of the effects of tax sparing on foreign direct investments in Serbia and
outgoing investments of Serbia’s residents, the remaining portion of the paper
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is dedicated to exploration of the interaction between GloBE Income Inclusion
Rule and tax sparing. Their incompatibility, which implies that tax sparing
would be annulled under BEPS 2.0, may be overcome via a specific carve-out,
but at present such initiative is not endorsed by Inclusive Framework on BEPS.

Key words: Tax sparing credit. - Double tax treaty. — Foreign direct
investments. — Income inclusion rule. - Substance-based
carve-out.

1. INTRODUCTION

Serbia is a state with a relatively developed network of double taxation
treaties, and its representatives are active in the Organisation for Economic
Cooperation and Development (OECD) Committee on Fiscal Affairs - together
with representatives of 30 other non-member states — in the continuous
efforts to advance the OECD Model Tax Convention on Income and on
Capital (hereinafter: OECD Model Tax Convention).! Taking into account its
involvement in the preparation of the Multilateral Convention to Implement
Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting, as
well as in the Framework on BEPS (Base Erosion and Profit Shifting), it could
be said that Serbia’s role in the creation, interpretation and implementation
of international tax law order is, to say the least, notably cooperative and
based on the professionalism of its representatives in the working bodies.

One of Serbia’s objections is related to the tax sparing credit clause, which
is not contained in the OECD Model Tax Convention. In this respect, Serbia
has reserved the right to include such stipulations in its tax treaties.? The
circumstance where it achieved this in nearly 50% of its double taxation
treaties — despite the nearly quarter-century-long criticism of tax sparing
credit by the OECD - demonstrates that, in addition to six members of the
OECD with which Serbia has tax treaties that include tax sparing credit
clauses, a significant number of countries with a similar level of economic
development as Serbia (or even lower) have demonstrated the readiness to
support the other contracting state (Serbia) through tax sparing credit, in its
effort to attract foreign direct investments through tax incentives. This has
most commonly been met by a reciprocal concession on the part of Serbia.

1 Serbia has stated its position in regard to 17 articles of the OECD Model Tax

Convention (the 2017 version) and in regard to the commentary to three articles.

2 Eleven other non-member states have done the same.

648 Ananm MNdb 3/2022



The (Un)Certain Future of Tax Sparing Credit in International Tax Treaty Law

The aim of this paper is primarily to establish what is tax sparing credit
and what are its forms in contemporary international tax treaty law, as well
as to analyse the evolution of the position of the OECD, academic circles, and
developing countries authorities regarding this institute. The fourth part of
the paper explores the true objective of the tax sparing credit and its effects
in Serbia. The fifth part of the paper analyses the relationship between the
tax sparing credit and the announced income inclusion rule in the BEPS 2.0
measures. The concluding considerations are given in the final part.

2. CONCEPT AND TYPES

In international tax law, tax credit represents the sum of the income or
capital tax paid in the source country that can be deduced from the tax the
residence country determines on the global income or capital. Some double
taxation treaties do, however, contain a type of tax credit - a tax sparing
clause - which does not include the condition that the sum of the tax for
which the tax obligation of the resident may be reduced must be paid in
the source country. In the case of the tax sparing credit, the tax that is paid
in the other contracting state entails also the tax that would have been paid
in the other country, had it not been reduced or written off in accordance
with its legal stipulations pertaining to tax incentives.? It is sometimes called
contingent relief because its extent depends on the degree of relief in the
source country (Li 2017, 547).

A similar instrument to the tax sparing credit is the crédito presumido
(Tavares, Crispim 2017), which in English is most commonly called matching
credit, and less often fixed relief method (Holland, Vann 1998, 1014). It
involves the residence country accepting to provide credit for a foreign tax
on certain types of income, in the amount determined in the tax treaty, and

3 Some states (e.g. United Kingdom) insist that the tax treaty cite the laws of the

source country whose stipulations prescribe tax incentives, with the possibility of
accepting subsequent minor amendments to the stipulations that do not affect their
overall nature. Should a different provision, which recognises a given tax relief, be
subsequently adopted, the competent authority of the contracting state is to concur
that it is similar in nature to the provisions cited in the tax treaty. Furthermore, the
competent authority of the source country is required to provide confirmation that
the tax relief was granted with the aim of improving the country’s development. See
Convention between the United Kingdom of Great Britain and Northern Ireland and
the Socialist Federal Republic of Yugoslavia for the Avoidance of Double Taxation
with respect to Taxes on Income, Official Gazette of the SFRY - International Treaties
7/1982, Art. 22, paras. 3 and 4. This tax treaty applies to Serbia, as one of the
successors of the SFRY.
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which is usually higher than the maximal tax sum that is otherwise permitted
to the source country in the said treaty or the sum stipulated in its national
legislation.* Therefore, the sum of the tax credit approved by the residence
country does not depend on the tax relief regulations in the source country.
The greater the difference between the contracted credit and the tax rate that
is applied in the source country, the greater the tax benefit for the taxpayer.
The tax sparing credit and matching credit differ in that the former’s
“fictional” tax that is recognised in special situations as credit is defined by
the relief granted in the source country, while in the latter case the “fictional”
tax is not necessarily linked to the level of taxation in the source country
nor to the relief that it provides.’ The tax sparing credit is most commonly
related to the waived taxation of those parts of the income and capital that
the source country could subject to its taxation, while the matching credit is
usually confined to withholding taxes on passive income (dividends, interest,
and royalties) (Holland, Vann 1998, 1014).® Exceptionally, e.g. in the 1993
tax treaty between the Netherlands and Bangladesh, the matching credit is

4 For example, Article 3 para. 3 of the 1975 tax treaty between Sweden and Brazil

stipulates that in the case of dividends that companies that are residents of Brazil
pay to companies (with the exception of partnership and entrepreneurs) that are
residents of Sweden, and of royalties, it will be considered that the rate of Brazilian
tax (which may be claimed in Sweden as a credit against the tax that it applies as
the residence country) is 25%, and 20% for interest, regardless of the fact that Arts.
10-12 of that tax treaty limit the tax on intercompany dividends, interest (with the
exception of when the recipient is an individual, partnership or entrepreneur), and
royalties (with the exception of trademark), applicable by the source country, to
15%. See: https://research. ibfd.org/#/doc?url=/data/treaty/docs/html/tt_br-se_01_
eng_1975_tt _td1.html (last visited 15 February, 2022).

5 There are no significant disagreements regarding the definition of tax sparing

credit in tax law literature, but the same is not the case with the definition of
matching credit. Therefore, the position of the French Council of State (Conseil
d’Etat), that the implementation of the matching credit clause contained in the 1971
tax treaty between France and Brazil requires at least a minimal level of taxation
in the source country, is no surprise. See: Conseil d’Etat, Société Natexis Banques
Populaires v. France, No. 284930, 26 July 2006. https://www.legifrance.gouv.fr/
ceta/id/CETATEXT000008244748/ (last visited 20 February, 2022). However,
certain Brazilian and South American authors in general do not agree with such
an interpretation (Schoueri 2013, 109; Barreto 2021, 65-66), believing that the
matching credit does not depend on the tax relief in the source country and that
therefore the minimal tax level condition, which is applied in the source country for
enforcement of the matching credit clause, should not exist.

6 A rare exception is found in Article 24(5) of the 1979 tax treaty between

Argentina and Italy. https://research.ibfd.org/#/doc?url=/data/treaty/docs/html/
tt_ar-it 02_spa_1979_tt_td2.html%23tt_ar-it_ 02_spa 1979_tt_td2_a24 (last visited
22 February, 2022) Its provision stipulates that if, based on Argentinian law, the
Argentinian tax on corporate profits is not entirely or partially collected during
a certain period of time, it will be considered that this tax, for the purposes of
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enhanced by tax sparing credit elements. If, due to the special relief granted
based on Bangladeshi law with the intention of encouraging investment in
Bangladesh, a tax with a rate lower than 10% has been imposed on interest
and royalties in Bangladesh (which the Articles 11(2) and 12(2) of the tax
treaty stipulate is the limit to which the source country may tax these two
types of income), it will be considered that the tax paid in Bangladesh on
those interests and royalties is 10%. However, if according to Bangladeshi
law the general tax rates that apply to interest and royalties are reduced
below 10%, the lower rates will apply in these cases.”

Some authors consider tax sparing credit and matching credit to be the
variants of the same mechanism - tax sparing credit in the broader sense,
while considering the former as tax sparing credit stricto sensu (Schoueri
2013, 109). In our further analysis we will predominantly discuss tax sparing
credit stricto sensu, which will not be emphasised unless the need arises to
differentiate it from matching credit. Furthermore, this variant is the only
one that exists in Serbia’s tax treaties.

3. DEVELOPMENT OF THE TAX SPARING CREDIT IDEA:
DOUBTS, ACCEPTANCE, REASSESSMENT

The explanation for why taxpayers would be recognised the right to a tax
deduction in their residence country for the sum that they did not pay in
the source country can be found in the nature of tax credit as a method for
eliminating double (juridical) taxation. In its original form it annuls the effect
of tax incentives provided by the source country with the aim of attracting
foreign investors: the relief that it achieved in the country of investment
would be lost by the taxpayer in its residence country, which would first
determine the tax on its global income, and then only recognise as tax
credit the sum of the tax paid in the country of investment. A reasonable
assumption is that in the situation when the source country provides the
tax relief, the patriotic “urge” - caused by the tax revenue ending up in
the treasury of its residence country and not in the treasury of the source

application of the tax credit by the Italian side, has been collected at a rate of 15%.
Incidentally, Article 25(4) sets the “standard” matching credit of 15% for dividends,
and 20% for interest and royalties.

7 Article 23(4) of the Convention between the Netherlands and Bangladesh for
the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect
to Taxes on Income. https://wetten.overheid.nl/ BWBV0001126/1994-06-08 (last
visited 22 February, 2022).
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country - will not especially motivate investors to invest in the source
country. However, if the tax sparing credit clause is contracted, the residence
country will suffer the “fiscal sacrifice” and the source country will achieve
the desired goal, because its tax incentive will actually benefit the taxpayer.
This “sacrifice” may be in solidarity with the developing country, as support
for its intentions to stimulate foreign direct investments, but the source
country is often asked in return to lower withholding tax rates or provide
stricter permanent establishment rules (OECD 1998, 13).

Discussions on the efficiency of the tax sparing credit have been
ongoing since the emergence of the idea of introducing this institute into
international tax law. It was first mentioned in 1953 in the report of the
British Royal Commission on the Taxation of Profits and Income,® which
discussed the justification for providing this type of support to the efforts
of the British colonies and countries of the Commonwealth to attract
(British) investors through tax reliefs. However, in 1957 (conservative)
Chancellor of the Exchequer Peter Thorneycroft turned down the proposal
by the Royal Commission to introduce tax sparing credit (Surrey 1957, 7).
Nonetheless, already in 1961, the United Kingdom ratified a tax treaty with
Pakistan that included the tax sparing credit clause, after the UK Parliament
previously enacted legislation that approved such support to developing
countries, in order to maintain the effects of their tax relief programmes
aimed at promoting industrial, trade, scientific, educational, and other
development (OECD 1998, 15). Therefore, even though the concept of tax
sparing credit was created in the UK, the first treaties for the avoidance of
double taxation to included it had been concluded back in 1959, between
FR Germany and India, and between Sweden and Israel (Pepper et al. 1972,
3-25). The treaty with Pakistan was not ratified by the United States Senate
in 1957, specifically because of the tax sparing credit clause, since it had
been significantly swayed by the arguments presented by Harvard Professor
Stanley Surrey to the Committee on Foreign Relations (Surrey 1957, 1-25).°
This has shaped the US negative view of tax sparing credit, which continues

8  Great Britain. Royal Commission on the Taxation of Profits and Income 1953, 3.

See especially Prest 1956, 366-374.

9 Surrey pointed out that the tax sparing clause was in contradiction with the

approach adopted by US domestic law not to make concessions in the case of taxes
on foreign corporate profits; that the concession provided for Pakistan would
create a precedent for many future such concessions; that the tax sparing credit
violates the tax credit mechanism; that it is fundamentally unnecessary taking into
consideration the benefit of postponing the tax liability enjoyed by the subsidiaries
of American corporations for business in foreign states where they are residents;
that the tax sparing credit clause encourages irrational shaping of taxes in the
foreign state and corruptive acts by foreign governments; etc.
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to this day: not a single double taxation treaty concluded by the US contains
a tax sparing clause. Further contributing to this was the fact that Surrey
became Assistant Secretary of the Treasury for Tax Policy in the Kennedy and
Johnson administrations (1961-1969), and especially the specific position
of the US as a country with a vast domestic market, which “has always taken
a strong stance in favour of ‘investment at home.” Also, of course, because of
its large potential capital-exporting position, the United States has greater
revenue loss concerns than many other countries.” (Brooks 2009, 521).

The commentary to Article 23 of the 1963 OECD Draft Double
Taxation Convention on Income and Capital, which defines the methods
for eliminating double taxation, mentions that if a developing country
provides tax incentives, the other contracting party can either exempt the
income from activities that the developing country is striving to encourage,
or provide a tax sparing credit lato sensu, where the contracting states
themselves choose the form of the provisions on that credit. We agree with
the opinion in Brooks (2009, 522) that the OECD had at the time provided
“lukewarm” endorsement of the tax sparing clause. A similar opinion was
presented in the 1977 OECD Model Tax Convention, specifically in the
commentary to Article 23: if two contracting states agree that the benefits
that the source country has provided should not be annulled, it is possible
to choose between matching credit, tax sparing credit stricto sensu, and the
exemption method, and the contracting states may develop another formula.
The commentary points out that the source country (developing country) in
such a context should accept the limitation of its withholding tax rates for
dividends, interest and royalties, and limiting the duration of the provided
benefits in the form of tax sparing credit or exemption. Alternatively, those
benefits should be provided only for investments that are contracted after
the tax treaty comes into effect.!?

Despite the weak support of the OECD - or perhaps thanks to it - the
last third of the 20™ century became the “golden age” for tax sparing credit.
During that time around 1,500 tax treaties were in force (OECD 1998, 14).
For example, between 1961 and 1999, the United Kingdom accepted tax
sparing clauses in 47 tax treaties (Brooks 2009, 517-518), but in subsequent
years - only in two tax treaties. Taking the OECD data as a whole, 31% of
the treaties on double taxation between members and developing countries
stipulated tax sparing credit, most of them concluded prior to 2002 (Azémar,
Dharmapala 20193, 6). The absence of a stronger commitment by the OECD

10 Model Double Taxation Convention on Income and on Capital, OECD, Paris 1977,
Commentary on Articles 23A and 23B, paras. 70-76.
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regarding this clause is understandable taking into account that the Model
Tax Convention was primarily intended for the organisation’s member
states as a model for concluding tax treaties between themselves and which
as a rule did not include tax sparing credit because they had developed
economies. Also, one should not neglect the influence of the US in the OECD
Committee on Fiscal Affairs, which was significantly shaped by Surrey’s
arguments against the institute of tax sparing.

The initially “lukewarm” endorsement of the OECD was transformed into
opposition to introducing tax sparing credit provisions into tax treaties.!!
The report Tax Sparing: A Reconsideration (OECD 1998) particularly lists the
following reasons:

(1) ineffectiveness - from the viewpoint of the great majority of OECD
member states - of the tax sparing credit as an instrument for
encouraging foreign investments and achieving national economic
goals (OECD 1998, 12);

(2) broad space for abuse: (a) through transfer prices, (b) through
establishing a conduit company by the investor from the third
country, who takes advantage of the benefits from the tax treaty the
residence state has with the source state and invests into the source
country through that company, which has been granted benefits in
the form of tax sparing credit, (c) through routing, where a resident
bank provides a loan to a foreign investor through the bank in the
developing country, in order to take advantage of tax sparing credit
on withholding taxes stipulated in the tax treaty between the country
or residence and the developing country; (d) through artificially
increasing tax rates in the source country, in order to apply pressure
on the residence country to provide greater tax sparing credit (OECD
1998, 29, 36-37);12

1 The OECD report does not contain the explicit recommendation that the
member state abandon the tax sparing credit clause, but it clearly indicates the
need for them to revise its contracting (OECD 1998, 42-43).

12" The report states that the treaty should explicitly envision that domestic anti-
abuse norms will apply also to the tax sparing credit clause, and it also recommends
that in addition to this provision, special anti-abuse clauses be embedded with the
aim of preventing the abuse of the tax sparing credit. Subsequently, in the BEPS era,
anti-abuse rules were created in the form of a principal purpose of transaction or
arrangement test, and the clause on limitation of benefits, which are embedded in
tax treaties and also apply to the tax sparing clause.
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the circumstance that the tax incentive provided by the source
country - even without the tax sparing credit - will not be lost if the
profit of the subsidiary of the resident investor, which is the resident
of the source country, remains unrepatriated (OECD 1998, 42);

possible harmful effects on the source country if the tax sparing
clause encourages increased repatriation of profit, therefore
reducing its reinvestment (OECD 1998, 22-23);

the impossibility for the residence country to determine the expense
(i.e. loss of tax revenue) of providing support to the source country
through tax sparing credit (OECD 1998, 22);

the absence of a need to provide further support, in the form of tax
sparing credit, to states that are not members of the OECD, because
many of them have grown economically stronger in the meantime
(OECD 1998, 21);

the weaknesses of tax incentives in principle, since they are
considered distortive and complicated (OECD 1998, 25-28);

poorly formulated provisions in tax treaties on tax sparing credit
can encourage harmful tax competition, i.e. support benefits that
erode the tax basis of the residence country (OECD 1998, 41);

administrative difficulties in the implementation of provisions on
the tax sparing credit, especially in proving that the taxpayer has
actually achieved tax benefit based on the regulations of the source
country that stipulate tax incentives (OECD 1998, 30);

objections by developing countries that in negotiations pertaining to
the conclusion of tax treaties, in the part related to the tax sparing
credit, they are asked to additionally lower rates of withholding
taxes in return (OECD 1998, 13). This argument is cynical to some
extent, because Article 12 para. 1 of the OECD Model Tax Convention
stipulates that the source countries cannot introduce withholding
taxes on royalties;

the potential disabling of the local Controlled Foreign Corporation
(CFC) legislation due to the ban in principle, in Article 27 of the
Vienna Convention on the Law of Treaties!3 that the contracting
party may cite stipulations of its domestic law for the purpose of

13 Decree on the ratification of the Vienna Convention on the Law of Treaties,
Official Gazette of the SFRY - International Treaties 30/1972.
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justifying the failure to implement the treaty.!* This is why the 1998
OECD report proposes that tax treaties include explicit stipulations
regarding the supremacy of national CFC rules over the tax sparing
credit clause (OECD 1998, 38-39; Ferreira 2021, sec. 10.4).1

The OECD report also influenced subsequent versions of the OECD Model
Tax Convention, including the latest version, from 2017. The commentary
to Article 23B (OECD 2017a, paras. 75-78.1) points out the fundamental
highlights from the report: the potential for abuse created by tax sparing
credit, the (in)effectiveness of tax sparing credit as an instrument for foreign
assistance in the development of the source country, and the concern that
tax sparing may stimulate states to use tax incentives for the purpose of
harmful tax competition. The commentary also does not explicitly insist
that the inclusion of a tax sparing credit clause should cease, but it does
emphasise that such clause could be found - nearly as ultimum remedium
- only in treaties where the economic level of the other contracting state
is significantly beneath the level of the OECD member states. Therefore,
it is not surprising that in the 21 century there are relatively few new
tax treaties between OECD member states and developing countries that
include a tax sparing credit clause. We estimate that since 2000, more than
2,000 treaties for the avoidance of double taxation have been concluded.'®

4 See infra, section 5.1 for a discussion on the possible justification of the
application of domestic CFC rules to the profit of a non-resident company, even
though Article 7 of the tax treaty, based on the OECD Model Tax Convention,
stipulates that the profit of the company from the contracting state will be taxed
only in that state (unless the company operates in the other contracting state
through a permanent establishment).

15 If the CFC measures were to apply only to passive income, income of conduit

companies, income from highly mobile sources, and income from jurisdictions
with low taxes (Barker 2007, 356), and the tax sparing credit clause were to apply
only on active income - there would be no collision. However, in practice the
provisions on the tax sparing credit also often apply to passive income, and some
CFC legislations (such as in Brazil) do not limit themselves only to passive income
or to income from jurisdictions with low taxes, but to the total profit of controlled
foreign companies. The legislator does not call it “profit” but rather “variation in the
value of investment equivalent to profits” (orig. “variagao do valor do investimento
equivalente aos lucros”), in order to create the illusion that it is not taxation at the
level of a foreign company but at the level of a Brazilian one, therefore avoiding
challenges to the constitutionality of the CFC rules and incompatibility with Article
7 of the OECD Model Tax Convention and UN Model Double Taxation Convention.

16 The study covering the 1997-2013 period (Wijnen, De Goede 2014, 118), shows
that at the time 1,854 tax treaties were concluded (1,811 were analysed and 43 were
not available to the authors). We believe that Andrade (2020, 14) gives an incorrect
exaggerated estimate that between 2000 and 2020 around 4,000 treaties for the
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During the 2000-2020 period, the common law countries (United Kingdom,
Canada, Australia, and New Zealand), which were very active in the last
third of the 20t century in providing tax sparing credit clauses in the tax
treaties that they concluded at the time, signed a total of only seven such
tax treaties with developing countries and two with other OECD members.
A similar treatment can be noted in other OECD member states, which had
previously been prepared to provide a tax sparing clause (Andrade 2020,
14, 16-18, 20-21).'7 Overall, tax sparing credit clauses exist in more than
5% of all tax treaties concluded since 2000, but one should not neglect the
circumstance that most clauses from the treaties signed in the last third of
the 20t century are still in force, raising their presence in treaties for the
avoidance of double taxation closer to 15%.

On the other hand, 12 countries, including Serbia,'® have presented their
position regarding Article 23 of the OECD Model Tax Convention, retaining the
right to add tax sparing credit provisions related to tax incentives prescribed
in their national legislations. This is why the Draft treaty for the avoidance
of double taxation, which is the starting point for Serbia’s representatives in
negotiations on concluding tax treaties (predominantly based on the OECD
Model Tax Convention, but also to some extent on the UN Model Double
Taxation Convention), includes a tax sparing credit clause (Dabeti¢ 2008,
188). However, the final outcome of the negotiations depends on the relative
bargaining powers of the two sides, therefore Serbia does not condition the
conclusion of the treaty on the acceptance of this provision, provided that
it receives concessions on some other provisions, nor can it insist on this
provision in negotiations with countries that have greater bargaining power.
In the course of the current century, Serbia has concluded 17 tax treaties

avoidance of double taxation were signed, because the most common number is
somewhat above 3,000 treaties, which also includes those from the 20t century.
Compare OECD 2017b; International Centre for Tax and Development 2021.

17 According to the calculation of the authors of this article, based on the overview
provided by Andrade (2020, 14-16), during the 2000-2020 period 17 other
members of the OECD (Turkey, Spain, Ireland, Italy, Luxembourg, Greece, Germany,
Korea, Portugal, Norway, Latvia, Slovakia, Estonia, Poland, Austria, Finland, and
Switzerland) concluded a total of 27 such tax treaties with countries that are not
members of the organisation, and three with other members. In total, between
2000 and 2020 the OECD member states concluded tax treaties with 34 developing
countries, containing a tax sparing clause lato sensu, while it also appears in
round 70 tax treaties concluded between states and jurisdictions that are not
OECD members. One should bear in mind that Andrade states that the list is not
comprehensive.

18 Albania, Argentina, Brazil, India, Ivory Coast, Malaysia, Morocco, China, Serbia,
Thailand, Tunisia, and Vietnam.

657



D. Popovi¢, G. lli¢-Popov (cTp. 647—696)

that contain a tax sparing clause, comprising a significant 38.6% of the total
number of tax treaties concluded during that period (44), but only one of
them was with an OECD member state (Hungary).

Despite the generally unfavourable attitude of the OECD, we conclude
that the tax sparing credit has not been completely marginalised, because
its implementation continues in numerous previous tax treaties, and it is
also included in some new treaties, particularly those where one of the
contracting states is an emerging influential economic power, such as China,
India, Vietnam, or (until recently) Brazil, which could also find itself in the
role of a capital exporting country, as well as a capital importing country.
The theoretical foundation for disputing the OECD attitude can be found
primarily in South American tax law literature. Bearing in mind that due
to the long-term insistence of leading South American countries on the tax
sparing credit clause and persistent refusal by the United States of America,
the US now has only one treaty for the avoidance of double taxation with
a country in that region (Venezuela)!® and one with a Central American
partner (Mexico) - where both countries are large oil exporters (Avi-Yonah
2019, 3).20

Advocating the revision of the OECD attitudes, Brazilian tax legal scholar
Luis Eduardo Schoueri summarised the arguments in favour of the matching
credit and tax sparing credit stricto sensu. In his opinion, the aim of the
matching credit it to ensure that in the situation when the source country
unilaterally limits its right to tax and stipulates a tax relief in the form of a
lower tax rate (e.g. from 25% to 15%), the residence country will continue
providing the tax credit, as if the tax relief did not exist, where the taxpayer
will exact privilege directly from the tax treaty, reflected in the difference
between the “standard” rate that the residence country recognises for
the use of the tax credit (25%) and the lower rate that is applied by the

19 The tax treaty between the US and Venezuela was signed on 25 January 1999
- eight days before Hugo Chavez came to power in Venezuela. The Senate ratified it
and it came into force on 1 January 2000.

20 Avi-Yonah (2019, 4) believes that the refusal to accept the tax sparing clause
is a fake clue when attempting to explain the absence of a wide network of tax
treaties between the USA and Latin America. In his opinion, the true reason is the
highly unequal flow of investments, which would lead to the one-sided loss of tax
revenue in the source countries. It is therefore no surprise that the only two US tax
treaties are with Mexico and Venezuela, states that, due to their oil exports, have
more balanced investment flows with the USA, compared to other Latin American
countries. The arguments that applied to Venezuela in 1999 have become invalid
since the USA imposed sanctions on it due to human rights violations by the Nicolas
Maduro regime.
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source country (15%). In this case it is not a matter of support, i.e. type of
development assistance by the residence country to the source country, but
the acceptance of the right of the source country to autonomously set the tax
rate. At the same time, the right of the residence country to taxation begins
only at the rate of 25%, therefore its position remains unchanged: it would
have to provide a tax credit of 25% even in the situation where the tax relief
has not been provided in the source country (Schoueri 2013, 110-111).
In regard to the tax sparing credit stricto sensu, Schoueri resonates that
in principle the source country taxes to a certain level, and the residence
country provides a tax credit for the tax paid in the source country, based
on the tax treaty. If the source country decides not to tax a non-resident
to the extent permitted by the tax treaty (i.e. to provide him a tax relief),
the residence country is required to respect such a decision and provide a
tax credit equal to the maximal amount that the source country could have
taxed (Schoueri 2013, 111).

Analysing the specific objections from the OECD report, Schoueri believes
that the argument regarding the ineffectiveness of the tax sparing credit
as an instrument for promoting foreign investments is indefensible, and
further points out that there is no empirical evidence that would corroborate
the discontent of most states by the tax incentives. In his opinion, the
argument regarding the “free rider”, according to which tax sparing credit
is provided even though without it the investor would have made the
same decision to invest, because tax reasons are of lesser importance than
other factors (political, market and infrastructure circumstances in the
country of investment), cannot be accepted at face value either. Namely, the
question could be raised whether tax treaties then have any significance
in making decisions to invest, and studies do not provide a conclusive
answer. Speaking against the arguments that developing countries must
pay the price for gaining tax sparing credit by making concessions to the
sum of the withholding taxes on dividends, interest, and royalties, Schoueri
points out the abovementioned remark that the OECD itself advocates the
lowering of these rates, including a zero tax rate for withholding taxes on
royalties, which we have labelled as specific cynicism. He also disputes the
thesis that some countries that are not members of the OECD have become
economically strong in the meantime, and that therefore there is no need to
provide them further support in the form of tax sparing credit, adding that
numerous developing countries are still very vulnerable. The argument that
the tax sparing credit clause can be abused is unacceptable, in Schoueri’s
opinion. His view is that a more consistent approach to this issue would be
to generally review the issue of “treaty shopping” and to adopt solutions
that were reached sometime later, as part of the BEPS Actions (the principal
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purpose of transaction or arrangement test or limitation on benefits clause)
(see Popovi¢, 1li¢-Popov 2019, 7-34; Andrade 2020, 21-22).2! The fact that
abuse may occur is not sufficient to reject the tax treaty provision, which
would otherwise be in the interest of both contracting states. Finally,
according to Schoueri’s review, the OECD objection that the tax sparing credit
clause is harmful to the source country because it stimulates repatriation of
profits at the expense of re-investment, is invalid, unless the clause has a
sunset clause. Otherwise, the investor’s decision on whether to reinvest the
profit or repatriate it depends primarily on commercial reasons (Schoueri
2013, 113-117).

It is a fact that the tax sparing credit has in a way been pushed into the
background, following the 1998 OECD report, and that the member states
accept it significantly less often when negotiating new tax treaties. However,
it is indisputable that such a clause is still present in many treaties for the
avoidance of double taxation that are still in force.

21 One should bear in mind that the objection regarding the possibility of abuse

was made 17 years before the OECD (together with the G20) announced its
anti-BEPS actions. As part of the BEPS project Article 29 (Entitlement to benefits)
was added to the OECD Model Tax Convention (the version from 2017), containing
a principal purpose of transaction or arrangement test, and other anti-abuse
measures. Furthermore, the commentary on Article 29 para. 175 explicitly mentions
the tax sparing clause as a benefit (in the form of limitation of the contracting
state’s right to tax) to which this article applies. On the other hand, Andrade points
out that it is necessary to differentiate between abuse of the provisions of the tax
treaty on tax sparing credit and abuse of domestic regulations on tax incentives.
Several actions were developed as part of the BEPS project in connection with
the latter case: (1) BEPS Action 3, pertaining to CFC measures, which allows for
the application of a minimal effective tax rate (https://read.oecd-ilibrary.org/
taxation/designing-effective-controlled-foreign-company-rules-action-3-2015-final-
report_9789264241152-en#page65, last visited 5 March, 2022); (2) BEPS Action 4,
which stipulates methods for preventing excessive interest deductions; (3) BEPS
Action 5, addressing harmful tax competition; (4) BEPS Action 6, focusing on the
abuse of tax treaties; and (5) BEPS Actions 8-10, and 13, which aim to prevent
abuse of transfer pricing. Tax treaty law includes different measures related to the
abuse of the tax sparing credit clause, which have been mentioned above [supra, fn.
12 and at the beginning of this footnote, in the context of Art. 29 of the OECD Model
Tax Convention (2017)].
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4. TAX SPARING CREDIT: MEASURE FOR SUPPORTING
DEVELOPING COUNTRIES OR REFLECTION OF FISCAL
SOVEREIGNTY?

The scope of the problem that could be resolved by the tax sparing credit
clause depends on the method of eliminating double taxation chosen by the
contracting state other than the state providing the tax incentives. In the
event that the former state, the residence country, applies the exemption
method from Article 23A of the OECD Model Tax Convention, the issue
would not even exist for the income and capital that is exempt (unless a
subject-to-tax clause is contracted) (Nilsen 2013, 17; Marchgraber 2014,
293-302),% but rather only for the income that the source country can
tax, to which the exemption does not apply and requiring “additional”
application of credit method (dividends, interest, royalties, etc.). However,
if the residence country has opted for the credit method from Article 23B
of the OECD Model Tax Convention, the effect of the tax incentive would be
annulled for all types of income and capital that could have been taxed (but
were not) in the source country.

Let us take a look at the structure of the provisions on tax sparing credit in
the treaties for the avoidance of double taxation that are binding for Serbia.

In 2022 the tax sparing credit clause exists in 29 out of the 63 tax treaties
that Serbia has entered into (46%). In three of the tax treaties (out of the
29), tax sparing credit is not stipulated as Serbia’s obligation, but only for
the other contracting state. The tax sparing credit provisions initially existed
also in treaties for the avoidance of double taxation that the Socialist Federal
Republic of Yugoslavia (SFRY) had entered into with Denmark (1981) and
Norway (1983), which were replaced by new treaties between Serbia and
these countries, as well as in the treaties between the former Yugoslavia and
Sweden and Finland, which continues to apply to Serbia, but they include
a sunset clause regarding the tax sparing credit norm of ten years from
the treaty entering into force in the treaties with Denmark, Norway, and
Sweden, and five years in the case of the treaty with Finland. The current
tax treaty with the United Kingdom also includes a sunset clause, however,
it pertains to the specific taxpayer, who may enjoy benefit in the form of tax
sparing credit for a period of ten years, starting with the tax period when the
taxpayer is first granted a tax relief. Such a formulation does not limit the

22 gSerbia has inherited a number of tax treaties from the former SFRY, based on
which it applies exemption as a method for avoiding double taxation (with Belgium,
France, the Netherlands, Italy, Cyprus, Germany, Sri Lanka, Sweden, and the United
Kingdom), but they do not include a subject-to-tax clause.
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general effect of the provision on tax sparing credit that the United Kingdom
offered the former SFRY, therefore the tax sparing norm continues to apply
to taxes that have not been paid in Serbia due to the application of tax
incentives. It is our belief that providing a time limit on the tax sparing credit
provisions may lead to distorted stimuli. Namely, the general sunset clause
leads to the accelerated repatriation of profit from the source country, while
the time limit that applies to the specific taxpayer encourages the founding
of “new” companies or the transfer of profit to associated companies by way
of transfer prices.

The fact that nearly 90% of Serbia’s tax treaties that include the tax
sparing credit clause define this provision as reciprocal, shows that the
role of tax sparing as an instrument for providing assistance to developing
countries has been reduced, if not completely lost. In the 1980s as many as
six tax treaties of the SFRY with developed countries included a unilateral
clause that was not binding for the Yugoslav side, and only one tax treaty
included binding reciprocity.?* The fact that in the 215 century two thirds
of tax treaties containing a tax sparing credit clause have been concluded
between countries that are not members of the OECD, i.e. which are either
developing countries or emerging economies, indicates a change of emphasis
on a much broader scale. Tax sparing credit is increasingly perceived as a
mechanism of supporting national tax policies in the domain of investment
incentives. In line with such an approach, the right to provide tax relief to
taxpayers constitutes part of every state’s right to tax, and the interference
of other states, or the OECD, in that right violates fiscal sovereignty. Let us
recall Schoueri’s thesis that the residence country is required to respect
the decisions of the source country not to tax the non-residents to the
level permitted by the tax treaty (i.e. to provide them a tax relief) and to
provide tax credit equal to the maximum sum of the tax that the source
country could have levied. It is clear that whether a tax sparing credit
clause will be included in the tax treaty depends on the relative bargaining
powers of the states drafting the treaty. We cannot accept the thesis that
such double non-taxation - stemming from the legitimate (non-abusive)
provision of tax incentives - is contrary to the object and purpose of tax
treaties. Nevertheless, the preamble to the 2017 (post-BEPS) version of the
OECD Model Tax Convention states that two countries intend to conclude a

23 Unilateral clauses exist today in current tax treaties with the United Kingdom,
the Netherlands, and Italy, and they existed in the treaty with Sweden (which has
expired), as well as in previous treaties with Denmark and Norway. Only the treaty
with Finland contained a reciprocity clause, but it too has expired, as mentioned
previously. In the treaties with Cyprus and Sri Lanka, Serbia opted for the exemption
method, while the other party provides tax sparing credit.
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treaty for the avoidance of double taxation of income and capital “without
creating opportunities for non-taxation or reduced taxation through tax
evasion or avoidance”. The non-abusive tax incentive, supported by tax
sparing credit, does not fall under such a defined object and purpose of the
tax treaty; accordingly, the commentary to Article 23B also does not contain
the disqualification of a tax sparing clause.

Table 2, on incoming foreign direct investments during the 2011-2021
period, where the “fiscal sacrifice” is borne by the treasury of the investor’s
residence country, and the benefits are achieved by the investor and the
Serbian state (to the extent to which the tax sparing credit contributed to
the investor deciding to invest in it), indicates that the stake of investments
from states and jurisdictions with which Serbia has a tax sparing credit
clause, in its total foreign direct investments, has varied. In 2011 it was low
(19.6%), because in that year 25% of the total foreign direct investments
came from Luxembourg (a total of EUR 885 million) based on the sale of the
Delta Maxi company to the Delhaize company, where the tax treaty with this
country does not include a tax sparing credit clause. This was followed by
three years of growth - up to 54.1%, influenced by the significant proportion
of investments from the Netherlands, which provides a tax sparing credit.
In 2015 the sudden increase in total foreign direct investments, which
continued in the subsequent years, lead to the proportion of investments
from countries with which Serbia has a tax sparing credit clause in the total
foreign direct investments decreasing to 30% (2015 and 2016), with an
increase to 47.4% in 2017, due to the significant proportion of investments
from the Netherlands and Italy. A decrease was recorded in 2018 (28%)
since as much as 55.1% of the foreign direct investments was from France (a
total of EUR 716.3 million), primarily based on the concession for the Nikola
Tesla Airport in Belgrade granted to French company Vinci - and the tax
treaty with France does not include a tax sparing credit clause. In 2019 and
2020 the stake increased to 46.3% and 44.6%, respectively, reaching 56.6%
in 2021, in part due to the fact that the tax treaty with Hong Kong entered
into effect.

The state through which the most foreign direct investments entered
Serbia during this period was the Netherlands, which was regularly ranked
first, with the exception of 2011, 2012, and 2018.2* The tax sparing credit
may have played a role in this, but one should not overlook the fact that the

24 At the time most foreign direct investments came from Luxembourg (2011) and
France (2018), which has been mentioned previously. In 2012 investments from
Russia topped the list, because of the one-off growth of the stake of investment in
crude oil exploitation in total foreign direct investments.
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overall tax regime in the Netherlands, especially the institute of participation
exemption in its tax law, along with the broad network of tax treaties (101),%°
makes this country extremely attractive for registering holding companies,
through which foreign direct investments are made in third countries. In
reviewing the role of tax sparing credit, the OECD reported that many US
companies have acknowledged that “it is rather the absence of a tax treaty,
not the absence of tax sparing, that deters further investment” (OECD 1998,
25).

The outbound investments are several times lower than the inbound,
and are presented in Table 3. In these cases, the “fiscal sacrifice” is borne
by Serbia’s treasury, while the benefit is reaped by the resident investor and
the state or jurisdiction in which the investment was made (to the extent to
which the tax sparing credit contributed to the investor investing in it). The
share of the investments in the states or jurisdictions with which Serbia has
a tax sparing credit clause in total foreign direct investments by its residents
increased significantly during the 2012-2015 period, from around 40% to
around 90%, due to the expansion of investments in Montenegro (which in
2015 reached as much as 61.8% of the total net increase in financial assets).
This was followed by a downward trend, reading 41% in 2020.2¢ In 2021
this stake increased to 55%, primarily due to the significant increase in
investments in Montenegro and Bosnia and Herzegovina.

The state that received the most foreign direct investments from Serbia
during this period was most often Bosnia and Herzegovina, followed by
Montenegro, but since 2018 Switzerland, Slovenia, and Russia have topped
the list.?” This indicates that when choosing the destination for investing
capital, Serbia’s residents were more motivated by other factors (commercial,
ethnic, political or evasion reasons, as well as favourable withholding taxes
from applicable tax treaties) rather than the (non-)existence of a tax sparing
credit clause.

25 https://taxsummaries.pwc.com/netherlands/individual/foreign-tax-relief-and-
tax-treaties (last visited 24 April, 2022).

26 The deterioration of political relations between Serbia and Montenegro was
accompanied by a decrease in Serbian investments in Montenegro (from EUR 192
million in 2015, in 2016 they saw the withdrawal of EUR 2.7 million, and the modest
investment of around EUR 20 million per year during the 2017-2020 period). After
a government that did not include the Democratic Party of Socialists was formed
in Montenegro in late 2020, direct investments from Serbia in Montenegro in 2021
more than quadrupled compared to 2020.

27 https://www.nbs.rs/sr_RS/drugi-nivo-navigacije/statistika/platni_bilans (last visited
14 March, 2022).
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The data from Tables 2 and 3 sheds a different light on the role of tax
sparing credit as an instrument that by supporting the efforts of the
country of investment to attract foreign investments contributes to their
growth and consequently the economic growth of the country. There is no
contracted tax sparing with countries that are the source of the greatest
individual investments, e.g. Germany and Austria, and it appears that the
most prominent support is for investors from the Netherlands, who are
most commonly represented by conduit companies. The Dutch Centre for
Research on Multinational Corporations (Stichting Onderzoek Multinationale
Ondernemingen - SOMO) has shown that direct foreign investments
contribute to economic development and the increase in public revenue
depending on: (1) the sum of the capital leaving the country through the
repatriation of profit, interest on inter-company loans, and royalties; (2)
the balance between the imports based on foreign direct investments (e.g.
machines and semi-finished products) and the exports generated by foreign
direct investments; (3) the balance between the taxes paid by multinational
companies and the subsidies granted to them by the government in order
to attract them; and (4) the extent of the abuse of transfer prices aimed at
avoiding taxation. For example, if the investment was made in Serbia, but the
generated profit is either untaxed (or taxed at a low rate), due to the transfer
of profit through the abuse of tax treaties (e.g. by introducing a conduit
company), the state will not collect revenue based on the tax on corporate
profits. In such a context, foreign direct investments cannot be equated
with development (McGauran 2013, 19-20). Regardless of the efforts to
reduce the scope of tax evasion through base erosion and profit shifting,
it is our conclusion that in addition to the foreign direct investments and
tax incentives for such investments, there are also many other factors that
contribute to economic development (legal and political stability of the state,
possibility of activating domestic savings, etc.). Therefore, we will repeat
that the right to introduce tax incentives is primarily part of the subjective
right to tax of every state and that tax sparing credit is a reflection of the
respect that the investor’s residence country shows to the right of the source
country by permitting the deduction from the tax on the investor’s global
income of the maximum amount that the source country could have taxed.

674 Ananm MNdb 3/2022



The (Un)Certain Future of Tax Sparing Credit in International Tax Treaty Law

5. TAX SPARING CREDIT AND THE INCOME INCLUSION RULE

5.1. The Prospect of Relying on Past Experience Involving CFC
Legislation

The BEPS project did not discuss tax sparing credit. However, preparations
for BEPS 2.0, and especially for the introduction of the Pillar Two, which
stipulates the prescription of a minimal 15% profit tax rate, as well as
the implementation of the Income Inclusion Rule, create new dilemmas
regarding tax sparing credit.

The implementation of the Income Inclusion Rule should begin in 2023.28
We note that in October 2021, 137 states and jurisdictions from the Inclusive
Framework on BEPS agreed to start reforming the rules of international
taxation through the implementation of a two-pillar plan, which would
ensure that multinational companies pay a fair tax portion regardless of
where they operate.?’ The measures from Pillar One redefine the allocation
of the right to taxation of profit from operations at an international level;
the rights to tax will be granted to states where the consumers are located,
on the part of the residual profit (in excess of 10% of the revenue), provided
that the multinational company has a global turnover in excess of EUR 20
billion and profitability above 10% (OECD 2021b, 1). The aim of Pillar Two
is for qualified multinational companies to pay a minimum tax regardless
of where their seat is located or in which state or jurisdiction they operate,
in order to suppress harmful tax competition and reduce the motivation to
transfer profit to states and jurisdictions with low tax rates (OECD 2021b,
4).3%In order to achieve this goal, two Global anti-Base Erosion Rules (GloBE)

28 At the time of the great crisis caused by Russia’s aggression against Ukraine,
it is difficult to judge whether this will lead to the postponement of the BEPS 2.0
measures or their possible revision.

29 Only four states from the Inclusive Framework on BEPS (Pakistan, Nigeria,
Kenya, and Sri Lanka) have not supported this agreement.

30 This is a group of multinational companies that have an annual revenue of
at least EUR 750 million in the consolidated financial statement of the ultimate
parent entity, in at least two of the four fiscal years immediately preceding the
fiscal year in which the testing occurred. This threshold is also used for country-
by-country reporting for the assessment of transfer prices. See OECD 2015, 21. It
has been adopted in Serbian tax law in article 61v of the Law on Corporate Profit
Tax, Official Gazette of the RS 25/2001, ..., 118/2021. It is estimated that such a high
limit excludes 85%-90% groups of multinational companies from the obligation to
report country-by-country for the assessment of transfer prices, but it applies to
the remaining groups of multinational companies, which control around 90% of the
global corporate revenues.
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are proposed to be incorporated in national law - an Income Inclusion Rule
and an Undertaxed Payment Rule - as well as a Subject to Tax Rule in the tax
treaties (OECD 2021b, 3).

The income inclusion rule grants the residence state of the parent entity
the right to attribute to the parent company in the multinational group
of enterprises, a top-up tax for every constituent entity (company-group
member, or permanent establishment) that has been taxed too low in the
state of its residence, thus fighting the harmful tax competition. In simple
terms, the top-up tax would correspond to the difference between the
stipulated minimal tax rate of 15% and the effective rax rate in the residence
country of the low-taxed constituent entity (OECD 2021c, 29). Without going
into the details of the proposal for defining the GloBE income (OECD 2021c),
we will mention that in determining the basis to which the top-up tax will be
applied in the residence state of the parent entity, a substance-based income
exclusion is applied, consisting of two carve-outs: based on payroll costs and
based on the carrying value of the tangible assets. The carve-out will initially
be 10% of the payroll costs and 8% of the carrying value of the tangible
assets, lowered 0.2 percentage points per year during the first five years,
and then 0.8 percentage points per year for payroll costs and 0.4 percentage
points of the carrying value of the tangible assets, for the next five years
(OECD 2021b, 4).

The analysis should answer the question whether the tax sparing credit
provisions in Article 23 of the OECD Model Tax Convention could limit the
application of the GloBE rules on income inclusion. Since at the time of the
submission of this article the rule is still in its draft phase, the assessment
of its future interaction with the tax sparing credit will apply the decades of
experience involving the CFC rules, whose effects are similar to the effects
of the rule on income inclusion (OECD 2020, 14). Both rules attribute the
income generated by a controlled foreign corporation to its parent company,
which is a resident of a different state, thus granting this other state the right
to tax the income generated by the company that is not its resident. However,
the differences are significant. CFC rules are most often aimed at passive
income (dividends, interest, and royalties) of the controlled companies that
are the residents of states and jurisdictions with low tax rates,?! and the tax
that will apply to it in the state of residence of the parent company will have
the same rate as the company’s income from other sources. The Income
Inclusion Rule, however, grants the right to the parent entity’s residence
country to tax all income of the constituent entities that are subject to an
effective tax rate that is lower than 15% in other states and jurisdictions,

31 For an exception, see supra, fn. 15.
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and the top-up tax is equal to the difference between 15% and the effective
tax rate in the residence country of the constituent entity. Also, one should
bear in mind that the income subject to CFC rules is determined based on
the national regulations of the parent company’s residence country, while
the rule on income inclusion stipulates that attributed income should be
determined uniformly (e.g. in accordance with the International Financial
Reporting Standards) (Navarro 2021, 10).32

From a legal point of view, however, one could consider the analogy
with CFC rules to be inappropriate. Namely, some authors (De Wilde 2022,
4-5) believe that the top-up tax cannot be equated with the CFC measure.
Unlike the CFC legislation, the aim of Pillar Two is not to ensure that the
domestic income is taxed, despite the fact that in the context of aggressive
tax planning (which is only the extreme example), it has been moved to the
base company with the intention of postponing the application of tax by
the shareholder’s residence country. The top-up tax from the GloBE rules is
essentially “an extraterritorial tax on foreign corporate profits produced by
foreign group member companies” (De Wilde 2022, 4). Pillar Two is aimed
against tax competition - specifically “The global minimum tax agreement
does not seek to eliminate tax competition, but puts multilaterally agreed
limitations on it” (OECD 2021a). The aim of the top-up tax is for the income
that is sourced abroad, regardless of its nature, to be subject to a minimal
tax, therefore introducing a new dimension to a system that has been
established for decades, resting on the postulate from Article 7 of the OECD
Model Tax Convention, with certain limitations (e.g. CFC measures) in order
to prevent abuse.

Regardless of the above-mentioned differences in the structure of the CFC
norms and income inclusion rules, or in their objectives, the position of the
doctrine on the relationship between CFC rules and tax treaties can serve as
a guideline for how to resolve issues of compatibility of the income inclusion
rules with the tax sparing clause.

The commentary to Article 1 of the 1992 OECD Model Tax Convention
states that measures such as CFC rules “are part of basic domestic rules set
by national tax law for determining which facts give rise to a tax liability.

32 Navarro also states that CFC rules may also be based on the deemed dividend
approach, according to which it is deemed that the shareholders have received
dividends that have in fact not been distributed to them, or the notional sum
approach, which leads to the increase in the tax base of the parent company equal
to the fair value of its stake in the subsidiary, while the rules on income inclusion
always imply that the parent company is attributed income that the constituent
(controlled) entity obtained - in accordance with the rules of private law and
accounting.
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These rules are not addressed in tax treaties and are therefore not affected
by them” (OECD 1992, para. 23). However, such a general assessment was
confronted with the explicit provisions of Article 7 para. 1 of the OECD
Model Tax Convention, that “profits of an enterprise of a Contracting
State shall be taxable only in that State unless the enterprise carries on
business in the other Contracting State through a permanent establishment
situated therein,” as well as the explicit norm in Article 10 para. 5 that
“where a company which is a resident of a Contracting State derives profits
or income from the other Contracting State, that other State may not [..]
subject the company’s undistributed profits to a tax on the company’s
undistributed profits, even if the dividends paid or the undistributed profits
consist wholly or partly of profits or income arising in such other State.”
Therefore, it could be understood that Article 7 para. 1 of the OECD Model
Tax Convention prohibits the residence state of the controlling company to
tax profit derived in a controlled foreign company, because the profit of the
controlled company can only be taxed by the country of its residence, unless
the controlled company has a permanent establishment in the residence
country of the controlling company. The provisions of Article 10 para. 5
could be interpreted as limiting the right of the residence country to tax a
controlling company regarding the profit arising in the controlled company
that remains undistributed (Navarro 2021, 13). The commentary to Article
1 of the 2000 OECD Model Tax Convention only states that there is a “large
majority” of OECD member states that to not accept the interpretation of the
mentioned provisions meaning that they prevent the application of national
CFC rules, but also states a “dissenting view” (OECD 2000, para. 23) that was
given a specific weight by the decision of the French Conseil d’Etat in the
Société Schneider Electric case, regarding the incompatibility of the national
CFC rules with the tax treaty between France and Switzerland.*?

Therefore the 2003 commentary (in the part pertaining to the two
mentioned provisions) attempted to use additional words to confirm the
previous position that there is no impediment to the residence country
taxing its residents based on its national CFC legislation because such a tax
does not reduce the profits of the company from the other contracting state,
and may not, therefore, be said to have been levied on such profits (OECD
2003, Art. 7 para. 10.1). Neither is valid the objection that the residence
country’s CFC measures tax undistributed profits, since Art. 10 para. 5
pertains to the taxation at the source, and not in the residence country, and
applies only to the taxation of companies, not shareholders (OECD 2003,

33 Conseil d’Etat, Assemblée, du 28 juin 2002, No. 232276. https://www.legifrance.
gouv.fr/ceta/id/ CETATEXT000008092462/ (last visited 11 March, 2022).
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Art. 10 para. 37). The commentary to Article 1 of the 2003 OECD Model
Tax Convention omits the views of the “large majority” and “minority” of
the member states, but explicitly states that the CFC measures “are now
internationally recognised as a legitimate instrument to protect the domestic
tax base” and that “whilst some countries have felt it useful to expressly
clarify, in their conventions, that controlled foreign company legislation
did not conflict with the Convention, such clarification is not necessary. It
is recognised that controlled foreign corporation legislation structured in
this way is not contrary to the provisions of the Convention” (OECD 2003,
Art. 1 para. 23). Lang (2003, 54-55) presented the argument that just as it
must be accepted that one contracting state taxes a partnership, while the
other taxes the partners, in accordance with their respective laws, thus it
must be accepted that one state taxes the controlled foreign company and
another state taxes the shareholder in regard to the income of the controlled
foreign company that it attributed to them based on its CFC legislation.
Tax treaties do not decide on attribution, but simply accept the attribution
as it has been implemented in domestic laws. In other words, tax treaties
do not influence how the contracting states will arrange the attribution
of income in their law, which is done through CFC rules. The profit of the
contracting state’s company (in this case company that controls a foreign
entity), which in accordance with Article 7 para. 1 of the OECD Model Tax
Convention, must be taxed only in that state,* whose right to taxation
therefore must not encroach on the profit of the company that is a resident
of the other contracting state, encompasses the entire profit determined in
accordance with the state’s national law, including the part that is attributed
in accordance with the national CFC legislation.

International tax law literature includes criticism of the legality and
legitimacy of the technique applied by the OECD Council and Committee on
Fiscal Affairs, when they backed their opinions by general claims through
which they strived to “kill” the minority view that the CFC legislation is
not compatible with tax treaties (Martin Jiménez 2004, 23-26). In order to
eliminate dilemmas regarding the compatibility of the local CFC legislation
and tax treaties, at least pro futuro, Article 1 para. 3 of the 2017 version of
the OECD Model Tax Convention incorporates a saving clause. According to
it “This Convention shall not affect the taxation, by a Contracting State, of its
residents except with respect to the benefits granted under paragraph 3 of
Article 7,%° paragraph 2 of Article 9 and Articles 19, 20, 23 [A] [B], 24, 25 and
28”. We draw attention to the fact that such a conclusion does not apply to

34 With the exception of the permanent establishment.

35 The corresponding adjustment regarding the implementation of the arm’s
length principle in determining the profit of the permanent establishment.
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the rules of tax sparing credit from Article 23B, to which the saving clause
does not apply. The commentary to Article 1 of the 2017 OECD Model Tax
Convention repeats the argumentation pertaining to CFC measures from the
commentary to the 2003 version (OECD 2017a, para. 81).3¢

In summarising the discussion on the compatibility of CFC measures with
tax treaties, we can conclude that the implementation of the saving clause
eliminates any dilemma, and that without it there is no consensus, whilst
the commentary to the OECD Model Tax Convention claims that there are no
doubts, which is supported by a number of authors (Lang 2003, 51-58; Cane
2017, 521-563) and part of the jurisprudence of administrative courts,?’
while part of the doctrine (Navarro 2021, 6-19; Martin Jiménez 2004, 17-
30) and jurisprudence of administrative courts believes®® that national CFC
legislation is not compatible with tax treaties, with the exception of cases
when they include the saving clause. The OECD report on the Pillar Two
blueprint points out that “In subjecting a domestic taxpayer to tax on its
share of the foreign income of a controlled subsidiary, therefore, the [Income
Inclusion Rule] operates in a way that is closely comparable to a CFC rule
and raises the same treaty questions. Although there are a number of
differences between the [Income Inclusion Rule] and the CFC rules of many
jurisdictions, these do not alter the analysis” (OECD 2020, 173). One of these
differences is that the Income Inclusion Rule may also be applied to the
business profit of the constituent entity (if it is taxed at a low rate), while the
CFC rule predominantly applies to low-taxed passive income of controlled
foreign companies.

5.2. How to Harmonize the Income Inclusion Rule with the Tax
Sparing Credit Clause?

The question of whether the residence country, in applying the income
inclusion rule, should provide relief to its resident (the ultimate parent
company) in the form of credit for the tax that was spared in the source

36 Reservations regarding Art. 1 para. 3 of the OECD Model Tax Convention
were voiced by France, Germany, Hungary, Ireland, Luxembourg, and Switzerland,
whilst Costa Rica (which in 2017 was still not a member of the OECD), Serbia,
and Singapore presented their positions in the form of reservations regarding this
provision.

37 Supreme Administrative Court of Finland, Case A Oyi Abp, 20 March 2002
(Finland-Belgium Tax Treaty), KHO:2002:26, International Tax Law Reports, 2002,
10009 et seq.

38 Conseil d’Etat of France, 28 June 2002, No. 232276.
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country, by a separate taxpayer (the constituent company). In this case no
support can be expected from the saving clause, because it does not apply to
the provisions of Article 23B, which defines the tax sparing credit. A dilemma
emerges whether the ultimate parent company should be taxed for the
income of the constituent entity, with or without taking into consideration
the tax sparing of that entity when calculating its effective tax rate. In some
states, such as the United Kingdom, judging according to the administrative
practice applied to CFC rules,* one could expect the answer to this question
to be affirmative. However, on one hand, Andrade Rodriguez and Nouel
indicate the incompatibility of the tax treaties that include the tax sparing
clause with the rules of Pillar Two, because unlike the British tax authorities,
they do not see the space where the tax sparing could be included in the
calculation of the effective tax rate (Andrade Rodriguez, Nouel 2021, 256).
On the other hand, Chand, Turina and Romanovska start from the new
formulation of Article 23B para. 1 of the 2017 OECD Model Tax Convention:

“Where a resident of a Contracting State derives income [...] which may be
taxed in the other Contracting State in accordance with the provisions of this
Convention (except to the extent that these provisions allow taxation by that
other State solely because the income is also income derived by a resident of
that State [...]), the first-mentioned State shall allow: a) as a deduction from
the tax on the income of that resident, an amount equal to the income tax
paid in that other State; [...]"

In the opinion of these authors (Chand, Turina, Romanovska 2021, 15-16),
since the stipulations of the national law on income inclusion (or CFC rules)
tax the income of the constituent entity (or controlled foreign company) -
i.e. a different taxpayer - in the hands of the ultimate parent company (or
shareholder), Article 23B para. 1 of the 2017 OECD Model Tax Convention
does not require the second state to provide relief for the tax paid in the
first country, including for tax that has not been paid, which is indicated in
the tax sparing credit clause. This is because it is not the ultimate parent
company (or shareholder) that pays taxes in the source country, but rather
the constituent entity (or controlled foreign company).

Navarro points out the flaw in the commentary to Article 23 of the OECD
Model Tax Convention, when it claims that - even without the previously given
text in parenthesis, which was added in 2017 - the formulation of Article 23

39 Where the terms of a double taxation agreement provide for credit to be given
against UK tax in respect of tax “spared” in an overseas territory, any tax “spared”
by the overseas territory in relation to a CFC should be included in the company’s
creditable tax up to the limit specified in the double taxation agreement. (Taxation
/International and Other Provisions/ Act). https://www.gov.uk/hmrc-internal-
manuals/international-manual/intm 230300 (last visited 13 March, 2022).
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logically inferred that both states are not reciprocally required to provide
credit for the other’s tax, which is introduced solely based on the residence
of the taxpayer, and not based on the source or location of the permanent
establishment (OECD 2017a, para. 11.1). He believes that by implementing
a “policy through interpretation” approach (Navarro 2021, 16), the OECD
is attempting to impose the view that the non-application of the tax credit
provision in the case of CFC measures (as well as future income inclusion
rules) would be quite logical also in tax treaties based on previous versions
of the OECD Model Tax Convention (Navarro 2021, 15). Such an approach is
in contravention with Article 31 para. 1 of the Vienna Convention on the Law
of Treaties, which states that “A treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty
in their context and in the light of its object and purpose”, as well as Article
26 “Pacta sunt servanda. Every treaty in force is binding upon the parties to
it and must be performed by them in good faith”. The effort to influence the
application of the tax sparing clause by changing the commentary must be
dismissed as contrary to the legitimate expectations of the contracting states
(Navarro 2021, 17).

Discrepancies with the approach to this issue (so far only in the domain
of CFC measures) also exist in the jurisprudence in a single state. In the Lin
case, the court of first instance in New Zealand ruled that a resident of New
Zealand, who had an ownership stake in a controlled foreign company in
China, could claim the spared tax granted to the controlled company based
on Chinese law on tax relief, as a tax credit against the New Zealand tax
determined in accordance with the national CFC law, in accordance with
Article 23 para 3 of the 1986 tax treaty between New Zealand and China.*
The Court of Appeal, however, took the position that in the case of CFC
measures this is a matter of economic double taxation (two legally different
entities, i.e. the controlled foreign company and the resident shareholder,
taxed in two states with a tax on the same income), and that Article 23 of
the tax treaty applies to the elimination of double juridical taxation. The
provision of Article 23 para. 2, point (a) of the tax treaty stipulates that the
Chinese tax paid on income that the New Zealand resident derived from
a source in China can be allowed as a credit against the tax that is to be
paid in New Zealand in respect of that income. Adhering to the linguistic
interpretation of Article 23 of the tax treaty, the Court of Appeal stated that
“tax spared in China” is not “Chinese tax paid” by the New Zealand resident.

40 https://research.ibfd.org/#/doc?url=/data/treaty/docs/html/tt_cn-nz_01_
eng_1986_tt_td2.html%23tt_cn-nz_01_ eng_1986_tt_td2_a23 (last visited 19 March,
2022).
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The New Zealand resident (Mrs. Lin) did not “derive” the income of the
controlled foreign company in China, therefore “the tax paid or spared to the
CFC was not payable, paid by or spared to Mrs. Lin. The tax imposed on two
different persons is ‘in respect of’ two different income streams”.*!

Let us take a look at what the effects of the tax sparing credit would be if
the income inclusion rule is applied. For example, Article 24 para. 3 of the
1998 tax treaty between Serbia and Bulgaria stipulates that for the purpose
of allowance as a credit in one contracting state the tax paid in the other
contracting state shall be deemed to include the tax which is otherwise
payable in that other state but has been reduced or waived by that state
under its legal provisions for tax incentives. If Serbia were to offer tax
exemption to the Company A founded by an investor - a Bulgarian resident,
who invested capital in excess of RSD 1 billion (approx. EUR 8.5 million) and
employed no fewer than 100 new workers for an indefinite period of time -
then Bulgaria would be required to recognize for this investor as tax credit
the tax that would have been paid in Serbia on the business profit had there
been no tax exemption. However, the effective tax rate on that investment is
0%, therefore if Bulgaria introduces the GloBE rule on income inclusion, its
top-up tax of 15% would ensue. If we accept the position that the provisions
from the 2017 OECD Model Tax Convention commentary cannot apply to the
interpretation of the 1998 treaty, there will be incompatibilities between the
stipulations of the tax treaty on tax sparing credit and the stipulations of the
Bulgarian national law on income inclusion. The aim of the former norm is
to support tax incentives, and, due to the suppression of tax competition, the
aim of the latter is to indirectly prevent the effective tax rate in the source
country from being lower than 15%. Only in the case where the formulation
of the tax credit provision from para. 1 of the article of the tax treaty, which
corresponds to Article 23B of OECD Model Tax Convention (Art. 24), were
to be as in the 2017 version - which is not the case at the moment - the
incompatibility would be avoided because Bulgaria would not be required
to implement the tax sparing credit clause, since the provisions of the
national law on income inclusion tax the income of the constituent entity,
i.e. a different taxpayer, controlled by the ultimate parent company, and in
that case Article 23B para. 1 from 2017 does not require the second state
to provide relief for the tax paid in the first country, not even for taxes that
have not been paid, as stipulated by the tax sparing credit clause. This is

41 Court of Appeal of New Zealand, CA 308/2017 [2018] NZCA 38 (Commissioner
of Inland Revenue v. Patty Tzu Chou Lin). https://forms.justice.govt.nz/search/
Documents/pdf/jdo/3b/alfresco/service/api/node/content/workspace/SpacesStore/
ae028be3-23bc-462a-a35f-9e82eedcb0f5/ae028be3-23bc-462a-a35f-9e82eedchOf>5.
pdf (last visited 19 March, 2022).
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because it is not the ultimate parent company (a resident of Bulgaria), but
rather the constituent entity that is subject to taxation in the source country
(Serbia).

The analysis has shown that only one of the Serbia’s 29 tax treaties that
include a tax sparing credit clause (the 2020 treaty with Hong Kong) contains
the stipulation on tax credit with limitation introduced in Article 23 para. 1
of the 2017 version of the OECD Model Tax Convention. It is not present in
any of the other tax treaties that Serbia has concluded since 2017 (with San
Marino, Israel, Japan, and Singapore) and which, as previously pointed out, do
not contain the tax sparing clause. The limitation contained in Article 23 para.
1 of the tax treaty between Serbia and Hong Kong is nonreciprocal because in
the negotiations leading up to the conclusion of the treaty only Hong Kong had
an interest in protecting its local CFC legislation, since Serbia has none.

The actual effect of the income inclusion rule on the tax sparing credit
clause depends on whether the state applies the worldwide foreign tax credit
blending rule*? or whether it relies on the jurisdictional/entity blending
approach.*® In the former case, it may happen that the income that is taxed
according to an effective rate that is lower than the stipulated minimal rate
(15%) is not subject to the top-up tax because the “excess” credit generated
in the country where taxes are higher than in the residence country of the
parent entity will “fill the valley” created by the difference between 15% and
the lower effective tax rate that applies to the constituent entity. In the latter
case, which is applied more often, there will be no such effect - the top-up
tax is applied and a conflict arises between domestic law and the tax treaty
in the part that contains the tax sparing clause.

The relationship between the two sets of rules can therefore manifest
itself in three forms.

In the first situation the tax sparing credit is not recognised and only
the tax that the constituent entity had actually paid can be deducted. An
incompatibility arises in such circumstances.

42 This is a mechanism with which the taxpayer can average out the income
and taxes paid in all the foreign jurisdictions, which leads to the situation where
multinational enterprise operating in jurisdiction with high taxes (higher than
in the residence country) may have a position with excess credit, eliminating the
residual income tax achieved in jurisdictions with low taxes.

43 This is a mechanism where the tax credit is determined only for the situation
of the taxpayer in the given tax jurisdiction, without the possibility of the “excess”
credit achieved in a country with higher tax rates than in its residence country
being used at the expense of a small or non-existent tax credit from countries with
low taxes.
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In the second situation, if the worldwide foreign tax credit blending rule
is applied (this is rarely the practice), income subject to the effective tax rate
lower than 15% due to a tax relief may not accrue a top-up tax so there
would be no incompatibility.

In the third situation, if the tax sparing credit were to be taken into
account when calculating the credit applied for the purpose of determining
the minimal paid tax - and that is not foreseen in the Pillar Two Model Rules
- there would be no conflict between the income inclusion rules and the tax
sparing clause (Andrade 2020, 25).

We can conclude that from the legal standpoint, the tax sparing credit
clause is not compatible with the GloBE rules. The application of income
inclusion without limitation would annul the provisions of the tax treaties
that contain such a clause. This is why carve-out is recommended in literature,
which GloBE rules should provide for in cases where tax treaties include
tax sparing credit provisions. Pistone et al. (2020, 17, 20) are in principle
against the application of a carve-out because it violates the neutrality and
renders the tax system more complex.** However, they also believe that an
exception should be made in the case of tax sparing credit, considering that
“carve-outs may be the only way to prevent the GloBE from triggering a
treaty override vis-a-vis treaties containing clauses relating to tax sparing
and tax exemption backed up by anti-abuse provisions” (Pistone et al. 2020,
18). The impression is that they actually propose a special carve-out for the
case of tax sparing credit, which would prevent the tax relief provided in
the form of a tax sparing clause in the developing country - which has not
economically developed in the meantime (Pistone et al. 2020, 20 fn. 82) -
from being lost by disregarding that clause.*®

The Pillar Two Model Rules contain, however, a general carve-out - the
substance-based carve-out based on payroll costs and based on the carrying
value of tangible assets.*® Itis also designed as a type of “relief” for developing
countries whose policy of providing tax incentives for foreign investments,
along with tax sparing credit, could fail if the parent company’s residence
country applies the top-up tax from the income inclusion rules, and the tax

**In the opinion of these authors, the rare exceptions where carve-out should be

permitted are tax incentives for investments by mining companies in countries with
low income (provided that environmental protection standards are met) and for
R&D activities that facilitate technology transfer.

45 At the time of the submission of this paper, the documentation prepared by the
Inclusive Framework on BEPS, under the auspices of the OECD, does not include a
solution in the form of a special carve-out in the case of tax sparing credit.

46 gee supra, section 5.1.
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sparing is not classified as “included taxes” (and it is not) when calculating
the effective tax rate of the constituent entity. The proposed substance-based
carve-out based on payroll costs (initially 10%) and based on the carrying
value of tangible assets (initially 8%) will somewhat mitigate the negative
effects in the domain of tax incentives, but it will not eliminate them. Let us
take a look at Table 4.

Example 1 demonstrates that in the case where there is no substance-
based carve-out the extent of the top-up tax depends on the top-up tax rate,
which is equal to the (positive) difference between the minimal tax rate of
15% and the effective tax rate of the constituent entity. In variant 1a, when
the constituent entity is provided a tax exemption in the country where the
statutory tax rate is 25%, it is shown that the effective tax rate is 0% and that
the top-up tax is 150 (15% of 1,000). If the relief is lesser, and the effective
rate is 10% (variant 1b), the top-up tax in the parent company’s residence
country will be lower, as expected, at 50 (5% of 1,000).

Example 2 illustrates the effect of carve-out. In variants 2a and 2c, when
tax exemption was provided and the top-up rate was 15%, we conclude that
the grater the total substance-based carve-out (i.e. if the payroll costs and
carrying value of the tangible assets of the constituent entity are greater),
the lower the final top-up tax in the parent company’s residence country
(115.50, as opposed to 27). Example 2b, compared to Example 2a, shows
that with the same total carve-out the final top-up tax will be lower if the
relief provided to the constituent entity is lower (38.50, as opposed to
115.50), which confirms the finding from Example 1.

Finally, from Example 3 we can deduce that such a “substance-based
presence” in the constituent entity, which would lead to the carve-out equal
to the GloBE income (1,000), would annul the top-up tax in the parent
company’s residence country. Then the tax sparing credit could continue
to fulfil its role, because the substance-based carve-out, whose application
would prevent the parent company’s residence country from introducing a
top-up tax based on its national law, would not derogate the norm of the tax
treaty. It can be concluded that new non-neutrality would be incorporated
in tax incentive law: the payroll costs and the carrying value of the tangible
assets, and the recognised carve-out percentage (which should gradually
decrease during the first ten years of the implementation of Pillar Two
Model Rules) will determine how effective the tax sparing credit will be.

If a developing country were to agree to accept lower rates of withholding
taxes during the negotiations on the treaty for the avoidance of double taxation
(as compensation for the tax sparing credit clause), and the application of
the income inclusion rule were to degrade its tax incentives policy to a great
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extent and the top-up tax plays the same role that was previously (without
the existence of the tax sparing clause) performed by tax credit as a method
that the residence country applied in order to avoid double taxation (for tax
sparing not to be a tax incentive but rather the revenue of the investor’s
residence country) - then it should reassess its further participation in such
a tax treaty (Sharma 2022, 7). The question remains whether the other
contracting country will accept to negotiate new solutions, and some other
issues are also raised - primarily those arising from the bilateral investment
treaty (Kosti¢, Jovanovié, 1li¢-Popov 2017, 483-504).

6. CONCLUSION

Regardless of whether the criticism is “mild” or “increased”, whether it
primarily targets the institute of international tax treaty law or its “object
of protection”, i.e. tax incentives, the tax sparing credit has demonstrated
unexpected resilience. Coming under attack even before it had been first
implemented in practice and ostracised in the policies of the leading OECD
member state, the tax sparing credit has managed to survive for already
63 years. At the end of the 20t century it enjoyed significant support
among many developed countries that believed they had the obligation
to also use this method to support the efforts of developing countries to
escape backwardness by attracting foreign direct investments through tax
incentives. What followed was a period of reassessment - of the effectiveness
of tax incentives in general, of the need to support such measures, and
of the risks of abuse that lead to tax avoidance - and the number of tax
treaties contracted between OECD members and developing countries that
include a tax sparing clause has decreased in the 21%' century. Emerging
economies and many developing countries, including Serbia, have opted for
tax sparing and continued to include the appropriate provisions in newer
tax treaties, whenever the other party was willing to accept them - most
often in reciprocal relations. We can conclude that the tax sparing credit has
been transformed from a measure that manifests the fiscal “sacrifice” of the
developed country benefitting the developing country (albeit, compensated
by lower withholding tax rates and stricter permanent establishment rules)
into a measure that confirms the fiscal sovereignty of the state exercising its
right to tax, related to tax incentives, regardless of the level of development
of the contracting states.

Even though an economic analysis of the effects on economic development
of foreign direct investments in general, and tax treaties in particular, would
be demanding, and certainly is beyond the scope of this paper, research has
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shown that there is no firm link between the tax sparing credit clause and
the country of origin of the most significant investors in Serbia. Even the
high ranking of the Netherlands (with which Serbia has a tax treaty that
includes a tax sparing clause) is more likely to be explained by its tax law
system, favouring holding structures (owing to affiliation privilege) and
broad network of tax treaties, which in the pre-BEPS world stimulated the
founding of conduit companies, more so than the attraction of the clause
itself. Had the tax sparing credit played a dominant role in the adoption
of investment decisions, some other countries - with which it had been
contracted - would have been closer to the top of the list of countries of
origin of foreign direct investments. The literature gives the example of the
increase in German investments in Brazil after the 1975 tax treaty between
the two countries, which included a matching credit clause, ended in 2005
(Schoueri 2013, 115). Of course, it would be wrong to conclude that this
tax treaty represented an impediment to German investments. Namely,
the economic prosperity in 2006 and 2007 and increased activity in the
large Brazilian market played a decisive role, therefore even the loss of the
matching credit, i.e. termination of the treaty for the avoidance of double
taxation, could not stop the expansion of German investment in Brazil
Barthel, Busse, and Neumayer (2010, 366-377) determined that there is a
positive relationship between the tax treaty and foreign investments in the
source country, but also asserted that a slightly different formulation of the
econometric model and reliance on bilateral, as opposed to aggregate data
on foreign direct investments, does not yield the same result. Speaking of
relationship between the tax sparing credit and foreign investments, there
is a study that shows that the tax sparing credit clauses are associated
with a 97% higher stock of bilateral foreign direct investments (Azémar,
Dharmapala 2019a, 5). The estimated effect is concentrated in the year after
the treaty (containing such a clause) comes into effect, and was non-existent
in prior years (Azémar, Dharmapala 2019b). However, whatever the results
of the empirical studies and regardless of how much the OECD Committee
on Fiscal Affairs distanced itself, there are states that still believe in the role
of tax sparing credit, and treaties that include this clause are estimated to
account for around 15% of all tax treaties currently in effect worldwide. For
such countries this provision is not only a factor that helps stimulate foreign
direct investments, but also confirmation of their fiscal sovereignty from
the standpoint of tax incentive policy. It should be noted that despite the
commitment to the tax sparing credit (which is confirmed by the presence
of a tax sparing clause in 46% of all tax treaties), tax law circles in Serbia
do not insist on its significance in the domain of fiscal sovereignty, stressing
only the role as an incentive (Dabeti¢ 2008, 185, 188; Popovi¢ 2021, 285-
286). The reason for this is that Serbia had signed a Stabilisation and
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Association Agreement with the European Communities and their member
states,*” even before gaining the status of candidate for membership in the
European Union, and it has been in force since 1 September 2013. Article
100 para. 3 of this Agreement stipulates that Serbia will complete the
network of bilateral tax agreements with the member states, along the lines
of the latest update of the OECD Model Tax Convention on Income and on
Capital, to the extent that the requesting member state subscribes to it. Since
the newer versions of the OECD Model Tax Convention and its commentary
do not support tax sparing credit (even though it has not been completely
abandoned), the South American authors were apparently given a free hand
to develop and defend the thesis of the protection of fiscal sovereignty, while
back in 2005, without excessive vocalisation, Serbia had chosen to express
the position on Art. 23 of the OECD Model Tax Convention that it maintains
its right to include tax sparing credit provisions in its tax treaties, provided
that the other contracting state consents.

The prolonged existence of the tax sparing clause will be seriously
jeopardised by the BEPS 2.0 initiative - the measure that aims for a group of
qualified multinational companies to pay at least a minimal tax on corporate
profit based on the rule on income inclusion, that is reminiscent of the
Serbian folk poem “What was passed up by the child Grujica (the residence
country of the constituent entity), was snatched up by Old man (Starina)
Novak (the residence country of the parent company)”. Based on our
analysis, we can conclude that the national law norm on income inclusion is
not compatible with the tax sparing credit clause, and that the foundations
for the legitimisation of the supremacy of national law over international
treaties were laid much earlier, in the justification of the application
of domestic CFC rules. The conducted study showed that the efforts to
explain in the commentary that it is in fact permitted to tax the profit of
the other contracting state’s resident (provided there was no permanent
establishment) was insufficiently persuasive, therefore a new formulation of
the tax credit clause from Article 23B para. 1 was incorporated in the 2017
version of the OECD Model Tax Convention. In future tax treaties, which will
adopt this formulation, the first named contracting state shall be required to
provide that the tax credit not apply to situations when the provisions of the
tax treaty permit taxation in the second contracting state solely because the
income of the resident of the first named state is also the income achieved
by the resident of the second state. Since the provisions of the national CFC
legislation (or future income inclusion rules) tax the income of the controlled

47 Official Gazette of the RS 83/2008; Official Gazette of the RS - International
Treaties 12/2014 and 1/2022.
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foreign company (or constituent entity), i.e. a different taxpayer, at the level
of the shareholder (or the ultimate parent company), Article 23B para. 1 in
the version from 2017, does not require a state to provide tax benefits for
taxes paid in a different state, including for taxes that have not been paid,
as referred to in the tax sparing credit clause. However, since Serbia has not
opted for this new formulation of the tax credit in any of its tax treaties to
date, the incompatibility of numerous tax sparing credit provisions and the
GloBE rules will remain an open question when the implementation of the
Pillar Two measures goes into effect. A circuitous solution, contained in the
OECD Model Tax Rules in the form of a substance-based carve-out based
on payroll costs and the carrying value of the tangible assets, will create
administrative difficulties and pave the way for the calibration of the value of
these two parameters, with the aim of annulling the difference between the
minimal tax rate of 15% and the effective tax rate of the constituent entity
enjoying tax incentives. If this is successful, the payment of a top-up tax in
the parent company’s residence country would be avoided and this would
preserve the tax sparing credit from the tax treaty. However, in that case
there would be a new form of circumventing the law, which could create new
challenges for tax authorities.
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1. INTRODUCTION

EU consumer law is in the process of constant change. Over the past few
decades EU consumer law has gone through many changes, reaffirming
the statement by the Greek philosopher Heraclitus that the only constant
is change (Panta Rhei): from changes in the level of harmonization of EU
consumer directives, changes affecting the legal grounds for adoption of these
approximation measures, to changes in the CJEU’s case-law interpretation.
The development of EU consumer law and policy has experienced various
phases, which prove that the change is constant,! which leads to another key
aspect of EU consumer law related to its implementation and enforcement
in legal orders of the Member States. It is here that the important changes
are taking place. The goal of EU consumer law measures is to harmonize
the Member States’ legal rules to the benefit of both internal market and
consumer protection. So far, this has been only partially achieved and the
Union is still searching for the right solution. The constant changes that are
occurring at the EU level occasionally have adverse effects on the legal orders
of the Member States, causing legal fragmentation, enforcement issues and
legal uncertainty in B2C (business-to-consumer) relationships.

Over the years, the effects of the changes in EU consumer law have
had various forms: different legal solutions caused by the minimum
harmonization, different definitions of important concepts (such as trader
and consumer), different withdrawal periods in different Member States,
and a variety of other issues related to consumer law enforcement (Schulte-
Nolke, Twigg-Flesner, Ebers 2008). There have been many attempts to
improve EU consumer law, through the introduction of maximum and
full (targeted) harmonization, as well as through various initiatives and
programmes, such as the Review of the Consumer Acquis,? DCFR (Bar, Clive,
Schulte-Nolke 2009), REFIT, Fitness Check, the New Deal for Consumers,
and the New Consumer Agenda.® During the process of writing this paper,

1 The legal scholarship addresses different aspects of change and transformation

in EU consumer law. See Micklitz, Twigg-Flesner (forthcoming); Howells,
Twigg-Flesner, Wilhelmsson (2018); Stuyck (2013, 385-402).

2 Commission Green Paper on Review of the Consumer Acquis of 8 February

2007, COM (2006) 744 final.

3 European Commission, Evaluating and improving existing laws, REFIT;

European Commission, Results of the Fitness Check of consumer and marketing
law and of the evaluation of the Consumer Rights Directive; European Commission,
A New Deal for Consumers: Commission strengthens EU consumer rights and
enforcement; European Commission, Consumer policy - the EU’s new ‘consumer
agenda’.
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the European Commission launched yet another important initiative, titled
‘Digital fairness - fitness check on EU consumer law’, questioning three key
consumer directives on unfair contract terms, consumer rights and unfair
commercial practices.* All of these initiatives intended or intend to offer
better legislative solutions and introduce more effective enforcement of
consumer law across the Union.

Rather than focusing on in-depth analysis of certain specific issue or
concept of EU consumer law, this paper emphasizes the transformative
nature of EU consumer law and its constant changes. EU consumer law is
observed as it is, but from a different angle, and an overview of the process of
changes that started long ago is provided. In order to do so, the paper follows
a logical order of firstly addressing the changes affecting the very roots of
EU consumer law, i.e,, its legal grounds. Secondly, it presents the changes
affecting EU consumer directives that are founded on these legal grounds,
and thirdly it observes the changes resulting from directives’ transposition
into the laws of the Member States. The paper continues with an analysis
of the CJEU case law offering uniform and autonomous interpretation of EU
consumer law and its impact on national jurisprudence. In conclusion, the
paper focuses on the role of the transparency requirements and information
duties in online B2C transactions, as key aspects for the future development
of the EU consumer law.

2. THE LEGAL GROUNDS OF EU CONSUMER LAW

Initially there was no recognition and only incidental mention of consumer
protection in the provisions on agricultural and competition policies of the
Treaty of Rome.” Today, consumer protection presents one of the main EU
policies. The consumer protection requirements are ‘taken into account
in defining and implementing other Union policies and activities’ (Art. 12
TFEU).® Under Art. 38 of the EU Charter of Fundamental Rights, the Union
policies ‘ensure a high level of consumer protection’” However, at the time
consumer protection and B2C relationships were not in the sights of EU law,

4 European Commission, Digital fairness - fitness check on EU consumer law,

2022.

5 Treaty Establishing the European Economic Community, 25 March 1957, not
published in 0].

6 Treaty on the Functioning of the European Union (consolidated) [2016] O] C
202/1.

7 Charter of Fundamental Rights of the European Union [2016] O] C 202/391.

701



E. Mis¢eni¢ (cTp. 699—-730)

which focused on other barriers to trade (Schmidt-Kessel 2016, 280). In 1975
the consumer protection and fundamental consumer rights were included in
the EEC Resolution on a Preliminary Programme for a Consumer Protection
and Information Policy® and in 1978 the ECJ (now CJEU) recognized consumer
protection as a requirement in the Cassis de Dijon case.’

The discussion on the legal grounds for the approximation of laws was
triggered almost ten years later by the 1985 White Paper on Completing
the Internal Market.!? It resulted in the adoption of Art. 100a TEEC (now
Art. 114 TFEU) as the legal grounds for the approximation of Member
States laws related to the internal market. This provision, introduced by the
Single European Act in 1987,!! required that the Commission in its para.
3 apply a high level of protection in consumer legislative proposals. Once
the Maastricht Treaty'? introduced Art. 129a TEC (now Art. 169 TFEU) on
consumer protection, the ‘internal market’ provision remained the main
legal grounds for the adoption of the consumer law approximation measures.
Article 129a, para. 1(a), TEC referred to ‘measures adopted pursuant to
Article 100a in the context of the completion of the internal market, meaning
to the internal market legal grounds (ex ex Art. 100a TEEC, ex Art. 95 TEC,
now Art. 114 TFEU) (Weatherill 2016, 68). This process of development of
legal grounds was followed by several other changes. Although the Treaty
provisions on the approximation of laws and consumer protection remained
mainly unchanged, the Treaty of Amsterdam!® introduced the horizontal
policy clause in ex Art. 153(2) TEC (Stuyck 2000, 379). The Treaty of Lisbon'*

8  Council Resolution of 14 April 1975 on a Preliminary Programme of the

European Economic Community for a Consumer Protection and Information Policy,
0] C 92/1 listed five fundamental consumer rights: the right to protection of health
and safety; the right to protection of economic interests; the right of redress; the
right to information and education; and the right of representation (the right to be
heard).

9 CJEUjudgmentof20 February 1979, C-120,/78, Rewev. Bundesmonopolverwaltung
fiir Branntwein, ECLI:EU:C:1979:42.

10 Completing the Internal Market: White Paper from the Commission to the
European Council, Milan, 28-29 June 1985, COM(85) 310, June 1985.

11 Single European Act, OJ L 169, 29 June 1987.

12 Treaty on European Union, O] C 191, signed at Maastricht on 7 February 1992,
29 July 1992.

13 Treaty of Amsterdam amending the Treaty on European Union, the Treaties
establishing the European Communities and certain related acts, O] C 340, 10
November 1997.

4 Treaty of Lishon amending the Treaty on European Union and the Treaty
establishing the European Community, signed at Lisbon, 13 December 2007, O] C 306,
17 December 2007.
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transferred the latter to Art. 12 TFEU, while its constitutional dimension
was recognized in Art. 38 of the EU Charter of Fundamental Rights (J6zon
2021, 319). The ‘internal market’ provision (Art. 114 TFEU) continued to
play the most important role in the harmonization of consumer law and was
placed before the less used unanimity rule of Art. 115 TFEU. The content of
the Treaty provision on consumer protection (ex ex Art. 129a TEC; ex Art.
153 TEC) was literately transposed into the renumerated Art. 169 TFEU
and remained overshadowed by Art. 114 TFEU. As rightly emphasized in
Rosler (2009), the amendments introduced in the Treaty of Lisbon were a
missed opportunity for the development of EU consumer law (Résler 2009,
84). Nevertheless, the Treaty of Lisbon clarified the long-debated issue of
competence in the area of consumer protection and established that both
the internal market and consumer protection belong to competences shared
between the EU and the Member States (Art. 4(2) TFEU).

The competence division was not always easy to understand and before
the Treaty of Lisbon, the EC] dealt with the issue in the renowned Tobacco
cases.’ In Tobacco Advertising I the ECJ clarified that the Union does not
have the general competence to regulate the internal market and emphasized
that an approximation measure has to ‘genuinely have as its object the
improvement of the conditions for the establishment and functioning of the
internal market’'® Under the so-called Tobacco test, the measures should
actually contribute to the elimination of obstacles to fundamental freedoms
and to the removal of competition distortions that must be ‘appreciable’.l’
The ECJ also explained that the ‘recourse to Article 100a as a legal basis is
possible if the aim is to prevent the emergence of future obstacles to trade
resulting from multifarious development of national laws’.!® However, the
emergence of such obstacles must be likely and the measure in question
designed to prevent them.!® The next section of the paper therefore explores
whether this is always the case with EU consumer protection directives.

15 Callies (2001, 311 et seq).

16 CJEU judgment of 5 October 2000, C-376,/98, Germany v. Parliament and Council,
ECLI:EU:C:2000:544, paras. 83 and 84.

17 Germany v. Parliament and Council, paras. 95, 106, and 107.
18 Germany v. Parliament and Council, para. 86.

19 For more on the Tobacco cases see Delhomme (2017, 1).
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3. THE LEVEL OF HARMONIZATION IN EU CONSUMER
DIRECTIVES

Whether the consumer law measures are always successfully designed
to prevent obstacles to trade and the internal market is a question worth
discussing. This issue can be examined inter alia against the backdrop
of the application of subsidiarity and proportionality principles. These
principles underpin the adoption of approximation measures in areas of
shared competences, such as the internal market and consumer protection
(Miscenic 2016, 144). According to the subsidiarity principle, the Union may
act in areas that do not fall under its exclusive competence ‘only if and in so
far as the objectives of the proposed action cannot be sufficiently achieved
by the Member States’ and can be better achieved at the Union level (Art.
5(3) TEU). The proportionality principle, on the other hand, guarantees
that the content and the form of the measure does not exceed ‘what is
necessary to achieve the objectives of the Treaties’ (Art. 5(4) TEU). Despite
of existing surveillance mechanisms, such as the orange and yellow card
parliamentary procedures,?’ the realization of principles can be questioned
in EU consumer law, in particular with respect to the level of harmonization
of the approximation measures. The adoption of EU consumer directives as
approximation measuresis usuallyjustified in their preambles by accentuating
the benefits of the fair market competition, the proper functioning of the
internal market, and the high level of consumer protection. For instance, the
aim of Directive (EU) 2019/7712! on certain aspects concerning contracts for
the sale of goods is ‘to strike the right balance between achieving a high level
of consumer protection and promoting the competitiveness of enterprises,
while ensuring respect for the principle of subsidiarity’.?? This aim cannot be
sufficiently achieved by the Member States and therefore the Union adopted
the directive, in line with the principles of subsidiarity and proportionality.??
Recital 70 emphasizes ‘the fact that each Member State individually is not
in a position to tackle the existing fragmented legal framework by ensuring

20 protocol (No. 2) on the application of the principles of subsidiarity and
proportionality, O] C 83/206.

21 Directive (EU) 2019/771 of the European Parliament and of the Council of 20
May 2019 on certain aspects concerning contracts for the sale of goods, amending
Regulation (EU) 2017/2394 and Directive 2009/22/EC, and repealing Directive
1999/44/EC, O] L 136, 22 May 2019, 28-50.

22 Directive (EU) 2019/771, recital 2.
23 Directive (EU) 2019/771, recital 70.
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the coherence of its law with the laws of other Member States’. The recital
goes on to explain that ‘the principal contract law-related obstacles [will be
removed] through full harmonisation’?*

Similar reasoning can be found in many other EU directives, such as
Directive 2011/83/EU on consumer rights? or Directive (EU) 2019/770 on
certain aspects concerning contracts for the supply of digital content and
digital services.?® Their preambles focus on the shortcomings of minimum
harmonization, which enabled differences and legal fragmentation in the
legal orders of the Member States. According to Directive (EU) 2019/771
these differences were caused by the Member States, which went beyond
the regulated minimum standard in order to increase the level of consumer
protection and ‘acted on different elements and to different extents’?’
Disparities between certain legal rules, such as the conformity criteria
and legal remedies affect both businesses and consumers and cause legal
fragmentation and legal uncertainty in B2C relationships.?® What seems to be
neglected in the directives’ preambles is the fact that the Union introduced
the minimum harmonization standard as a legislative option for the Member
States.?’ The application of this principle and the results of it can hardly be
seen as a ‘failure’ on the part of the Member States. Most of EU consumer
directives adopted prior to 2000 followed the minimum harmonization
approach, which resulted in a different set of rules across the Member
States. Being aware of negative effects on the internal market and consumer
protection, approximately 20 years ago, the EU legislator initiated the shift
from the minimum to maximum and full harmonization.3° Moreover, the

2% Directive (EU) 2019/771, recital 70.

25 Directive 2011/83/EU of the European Parliament and of the Council of 25
October 2011 on consumer rights, amending Council Directive 93/13/EEC and Di-
rective 1999/44/EC of the European Parliament and of the Council and repealing
Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament
and of the Council, O] L. 304, 22 November 2011, 64-88.

26 Directive (EU) 2019/770 of the European Parliament and of the Council of 20
May 2019 on certain aspects concerning contracts for the supply of digital content
and digital services, O] L 136, 22 May 2019.

27 Directive (EU) 2019/771, recital 6.

28 Directive (EU) 2019/771, recitals 6 and 7.

29 The minimum harmonization formed part of the ‘new strategy’ proposed in the
Completing the Internal Market: White Paper from the Commission to the European
Council, Milan, 28-29 June 1985, COM(85) 310.

30 This shift was first announced in the Communication from the Commission of
7 May 2002 - ‘Consumer Policy Strategy 2000-2006, COM (2002)208 final. See
Basedow (2021, 112); Weatherill (2012, 175); Reich (2010, 7-39); Wilhelmsson
(2008, 225 et seq).
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EU legislation in force does not seem to offer much improvement either.
According to the provisions of Directive (EU) 2019/771, full harmonization
should guarantee a high level of consumer protection.3* However, under
Directive (EU) 2019/771 the Member States may offer consumers to choose
specific remedies under certain circumstances in cases of non-conformity
(recital 19), regulate differently sellers’ information obligations (recital
20), extend ratione persone to persons not covered by the definition of the
consumer under the directive (recital 21), etc.3? Consequently, the Member
States remain free to regulate ‘differently’ various legal aspects at the national
level, thus enabling further discrepancies in the regulation, enforcement and
the level of consumer protection.®?

The changes of the level of harmonization can be observed in many
EU consumer directives. The repealed minimum harmonization Directive
87/102/EEC on consumer credit®* was transformed into full (targeted)
harmonization Directive 2008/48/EC on credit agreements for consumers.3®
Directive 2014/17/EU on credit agreements for consumers relating to
residential immovable property?® combines both minimum and several
maximum harmonization provisions.}” The same happened to repealed
minimum harmonization Directives 97/7/EC and 85/577/EEC,3® which

31 Directive (EU) 2019/771, recital 10.

32 See Franceschi, Schulze (2022); Morais Carvalho (2019, 194-201).

33 Similar concerns are expressed in Mila Rafel (2016, 50-63).

34 Council Directive 87/102/EEC of 22 December 1986 for the approximation of
the laws, regulations and administrative provisions of the Member States concerning
consumer credit, O] L 42, 12 February 1987, 48-53, Art. 15.

35 Directive 2008/48/EC of the European Parliament and of the Council of 23 April
2008 on credit agreements for consumers and repealing Council Directive 87/102/
EEC, O] L 133, 22 May 2008, 66-92, Art. 22(1).

36 Directive 2014/17/EU of the European Parliament and of the Council of
4 February 2014 on credit agreements for consumers relating to residential
immovable property and amending Directives 2008/48/EC and 2013/36/EU and
Regulation (EU) No 1093/2010 (Text with EEA relevance), O] L 60, 28 February
2014, 34-85, Art. 2.

37 Under Art. 2(1) of Directive 2014/17/EU the Member States are allowed to
maintain or introduce more stringent provisions in order to protect consumers,
while under Art. 2(2) they are not permitted to maintain or introduce into their
national law provisions diverging from those laid down in articles on standard
pre-contractual information in the European Standardised Information Sheet (ESIS)
and articles concerning the calculation of the annual percentage rate of charge
(APRC). See Miscenic (2014, 219 et seq).

38 Directive 97/7/EC of the European Parliament and of the Council of 20 May
1997 on the protection of consumers in respect of distance contracts, O] L 144,
4 June 1997, 19-27, Art. 14; Council Directive 85/577/EEC of 20 December 1985
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were replaced by the full (targeted) harmonization Directive 2011/83/EU
on consumer rights.3° The minimum harmonization Directive 94/47/EC on
timeshare contracts*® was transformed into full harmonization Directive
2008/122/EC on timeshare, long-term holiday product, resale and exchange
contracts.*! As acknowledged in various studies, green papers and proposals
of measures, changing the level of harmonization is a direct consequence of
the shortcomings of minimum harmonization.*? The latter caused differences
between the main consumer protection instruments and definitions across
the Member States, which prescribed different withdrawal periods for the
same type of consumer contracts; subsumed different persons under the
definition of the consumer, or applied harmonized national laws to different
types of consumer contracts.*®> The inconsistent use of legal terminology
describing the same person or a right with a different legal term or expression
was another bonus to issues caused by the minimum harmonization
standard. For instance, Directive 85/577/EEC used the legal terms ‘right
of cancellation’ and ‘right of renunciation’, while Directive 94/47/EC used
the ‘right to withdraw’ and the ‘right of cancellation’ as synonyms (Saréevi¢,
Cikara 2009, 204-206; Miséeni¢ 2016a, 99). Consequently, the ‘minimum
level of protection’ remained unrecognizable to ‘average consumers’, who
are unaware they are a ‘consumer’ in another Member State (Leczykiewicz,
Weatherill 2016).

to protect the consumer in respect of contracts negotiated away from business
premises, O] L 372, 31 December 1985, 31-33, Art. 8.

39 Directive 2011/83/EU, Art 4.

40 Directive 94/47/EC of the European Parliament and the Council of 26 October
1994 on the protection of purchasers in respect of certain aspects of contracts
relating to the purchase of the right to use immovable properties on a timeshare
basis, O] L 280, 29 October 1994, 83-87, Art. 11.

*1 Directive 2008/122/EC of the European Parliament and of the Council of
14 January 2009 on the protection of consumers in respect of certain aspects of
timeshare, long-term holiday product, resale and exchange contracts, O] L 33, 3
February 2009, 10-30, recital 4.

42 As stated in the Explanatory Memorandum to the Proposal for a Regulation
on a Common European Sales Law (CESL), the Union initially started to regulate
in the field of consumer law by means of minimum harmonization directives and
‘this approach has led to divergent solutions in the Member States even in areas
which were harmonised at Union level’ (5, No. 2). The CESL confirmed that such
solutions ‘deter the exercise of fundamental freedoms [..] and represent a barrier
to the functioning and continuing establishment of the internal market’ (rec. 1).
See Proposal for a Regulation of the European Parliament and of the Council on a
Common European Sales Law, COM(2011) 635 final, Brussels, 11 October 2011.

43 The legal scholarship addressed these issues extensively, see in particular
Howells, Twigg-Flesner, Wilhelmsson (2017).
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The introduced changes, in the form of maximum and full targeted
harmonization, however, continue to allow further discrepancies between
the important concepts of EU consumer law at the national level of the
Member States. Even now, options and exemptions offered to the Member
States by EU consumer directives result in differences related to the main
consumer law definitions and concepts, or create discrepancies with
respect to the scope of application and content of harmonized national
consumer law rules.** These differences are reflected differently, both
legally and practically. Different legal solutions affect the legal certainty
in B2C relationships, burden the traders with additional costs, which are
necessary for the adjustment to the legal rules of the other Member States.
According to the European Parliament Study ‘Legal obstacles in Member
States to Single Market rules’ from 2020, differences in consumer protection
impose burdens on the traders, in particular online merchants (Dahlberg et
al. 2020, 135). Finally, they adversely affect consumers’ confidence in cross-
border B2C transactions. As explained previously, divergent legal solutions
also create barriers to trade and the internal market and therefore bring
into question the above presented justification of the subsidiarity principle.
It seems that the changes of the level of harmonization in EU consumer
directives have not brought optimal and expected results, and they remained
invisible or at least not visible enough to their addressees.

4. THE TRANSPOSITION OF EU CONSUMER DIRECTIVES INTO
THE LAWS OF THE MEMBER STATES

Probably the best way to observe the process of changes of EU consumer
law is when EU consumer directives are transposed into the national law
of the Member States. It is at this moment that EU consumer law serves its
purpose and becomes the harmonized national law. As emphasized in Lando
(2000), the approximation of laws aims to remove or mitigate the diversities
created by the national laws that ‘may be regarded as a non-tariff barrier
to trade’ (Lando 2000, 61). However, despite of attempts to improve EU
consumer legislation, the Union has not been very successful in eliminating
barriers to trade, which are more of a private law nature. The transposition
of minimum harmonization directives caused both systematic and
substantive discrepancies between the laws of the Member States. Moreover,
the guaranteed minimum standard of protection remained unrecognizable
to an average consumer. For example, due to different withdrawal periods

4 See the forthcoming books edited by Micklitz, Twigg-Flesner (2023); Franceschi,
Schulze (2022).
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for different consumer contracts in different Member States, the consumer
from one Member State could not rely on making use of this right in another
Member State (Loos 2009). Due to differences in the scope of application of
national consumer rules, the very same consumer might not be considered
as a consumer in another Member State or their contract might not fall
under the scope of application of the national consumer rules of another
Member State (Schulte-Nolke 2009, 133; Schulte-Nolke, Twigg-Flesner,
Ebers 2008, 286 et seq). Nonetheless, the changes introduced by the shift
to the so-called ‘pure’ maximum harmonization endangered the subsidiarity
and proportionality principles and lowered the level of protection in some
Member States. This approach in its purest form was abandoned soon after
the adoption of Directive 2002/65/EC on distance marketing of financial
services*® and Directive 2005/29/EC on unfair business-to-consumer
commercial practices (UCTD).*¢ The very nature of these directives was
against the approximation of laws and the definition of the directive itself,
since their rigidity forced the national legislators to literally transpose the
directives’ provisions into the national law.*’ For example, the transposition
of the UCTD was heavily discussed in the Croatian Parliament, because its
members could not understand the concept of the maximum harmonization
not allowing the proposed amendments, nor the meaning of some of the
UCTD concepts and definitions (Cikara 2007, 1067). Therefore, the newly
proposed Consumer Protection Act (CPA) in 2007 failed during the first
reading, and it wasn’t until the second reading that it was adopted.*® However,
the literal transposition of the directives’ terms and concepts left its scars in
the consumer law practice and case law, where it created resistance to these
‘strange’ new and unfamiliar concepts that differed from the national law.*’

45 Directive 2002/65/EC of the European Parliament and of the Council of 23
September 2002 concerning the distance marketing of consumer financial services
and amending Council Directive 90/619/EEC and Directives 97/7/EC and 98/27/
EC, OJ L 271, 9 October 2002, 16-24.

46 Directive 2005/29/EC of the European Parliament and of the Council of 11 May
2005 concerning unfair business-to-consumer commercial practices in the internal
market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/
EC and 2002/65/EC of the European Parliament and of the Council and Regulation
(EC) No 2006/2004 of the European Parliament and of the Council (‘Unfair
Commercial Practices Directive’) O] L 149, 11 June 2005, 22-39.

47 There is extensive legal scholarly literature on the limitations of maximum
harmonization, see Basedow (2021, 116); Faure, (2008, 433 et seq); Mak (2009,
55-73).

48 Consumer Protection Act, OG Nos. 79/07, 125/07, 75/09, 79/09, 89/09,
133/09, 78/12, and 56/13 (not in force).

49 0On the possible conflict between the general clauses of the UCPD and the
maximum harmonization see Vries (2011).
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As confirmed by the results of the Fitness Check in 2017,%° the transposed
UCTD provisions remained neglected in the Croatian case law, despite of the
widespread use of unfair commercial practices (MiSc¢eni¢, Mamilovi¢ 2019,
273-299; Miscenié, Mrak 2018, 145-169).

The following changes attempted to soften the maximum harmonization
approach through the introduction of the full (targeted) harmonization in
EU consumer directives. This nowadays commonly accepted harmonization
approach has, however, shown limitations, mostly due to numerous options
and exemptions contained in the directives’ provisions.>! For instance, when
transposing the full harmonization Directive 2011/83/EU, the Member
States could have decided to widen the ratione personae ‘to legal persons
or to natural persons who are not consumers within the meaning of this
Directive, such as non-governmental organisations, start-ups or small and
medium-sized enterprises’> As a consequence, the changes introduced by
the transposition of the directive’s provisions into the national consumer
laws of the Member States resulted in different definitions of the notion of
the consumer in different Member States. According the EU Commission
Evaluation Study from 2017, the consumer is the natural person in some
Member States (Belgium, Croatia, Bulgaria, Cyprus, Estonia, Finland, Italy),
but it may be a legal entity in others (Austria, Denmark, France, Greece).>
The definition of the consumer may also differ within the legal framework
of a single Member State. This usually happens when different EU consumer
directives are fragmentarily and unsystematically transposed into different
national consumer acts.>* For instance, in the Croatian legal system, the
consumer is protected by the recently adopted CPA 2022 as lex generalis,>®
but also through a number of other legal acts, such as Obligations Act,

50 Final report Part 3 - Country reporting, European Commission Study for the
Fitness Check of EU consumer and marketing law, European Commission, 2017, 160.
51 E.g. Art. 3(4) and Art. 5(3) Directive 2011/83/EU. See Loos (2010/03).

52 Directive 2011/83/EU, recital 13.

53 European Commission, An evaluation study of national procedural laws and
practices in terms of their impact on the free circulation of judgments and on the
equivalence and effectiveness of the procedural protection of consumers under EU
consumer law, Strand 2 Procedural Protection of Consumers, JUST/2014/RCON/
PR/CIVI/0082, 2017.

5% Hess, Law (2019, 217 et seq); Terryn (2016, 271).

55 Consumer Protection Act, 0G No. 19/22, in force since 28 May 2022, replaced
the former Consumer Protection Act, OG Nos. 41/14, 110/15, and 14/19 (not in
force).
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Insurance Act, Consumer Credit Act, Credit Institutions Act, Insurance
Act, Payment Services Act, General Product Safety Act, E-Commerce Act,
Electronic Communications Act etc (Miscenic 2018, 191).5¢

The transposition issues also occur with respect to the material scope of
the application of EU consumer directives. For example, full harmonization
Directives 2008/48/EC and 2011/83/EU allow the Member States to
widen the ratione materiae and include contracts excluded from directives’
material scope of application.’” Under recital 13 of Directive 2011/83/EU,
the Member States may include contracts that are not distance contracts
within the meaning of the directive ‘for example because they are not
concluded under an organised distance sales or service-provision scheme’
and remain competent to apply provisions to areas that do not fall within
the scope of directive. However, both directives regulate that the Member
States cannot deviate from the directives’ rules, ‘unless otherwise provided’
by the directives.’® Therefore, despite full harmonization, the main areas
of regulation can be changed within the national legal orders.>® In the SC
Volksbank Romdnia case the CJEU concluded that ‘the Member States may,
in accordance with European Union law, apply provisions of that directive
[2008/48/EC] to areas not covered by its scope’®® In reality, this leads to
discrepancies not only between rules of the Member States, but also to
unusual national legal solutions and legal fragmentation. For instance, the
Croatian legislator used the mentioned option in the Consumer Credit Act®?
to cover mortgage credit agreements, which are excluded from the material
scope of Directive 2008/48/EC. However, during the transposition of its
Twin sister, namely Directive 2014/17/EU, into the Mortgage Consumer

56 Similarly, in the Austrian legal order the KSchG (Consumer Protection Act) is
lex generalis, combined with other special laws, such as the FAGG (Distance and
Off-Premises Contracts Act), the UWG (Unfair Competition Act), the VKrG (Consumer
Credit Act), the TNG (Timeshare Act), the VRUG (Consumer Rights Implementation
Act), and the AStG (Alternative Disputes Resolution Act).

57 Directive 2008/48/EC, recitals 10 and 13; Directive 2011/83/EU, recital 13.
58 Directive 2008/48/EC, Art. 22(1); Directive 2011/83/EU, Art. 4.

59 According to the Report from the Commission on the application of Directive
2011/83/EU of the European Parliament and of the Council of 25 October 2011
on consumer rights, COM/2017/0259 final: ‘With the exception of the limited
areas still open to national regulatory choices, the CRD has largely removed such
differences among Member States, thus contributing to increased legal certainty for
traders and consumers, especially in the cross-border context.

60 CJEU judgment of 12 July 2012, C-602/10, SC Volkshank Romdnia,
ECLI:EU:C:2012:443, para. 40.

61 Consumer Credit Act, OG Nos. 75/09, 112/12, 143/13, 147/13, 9/15, 78/15,
102/15, and 52/16.
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Credit Act, it covered the very same types of contracts again and regulated
that mortgage credit agreements covered by this Act are not subject to
the Consumer Credit Act.®? In addition to the created legal fragmentation,
caused by separate implementation of the two complementary directives,
a number of transposed directives’ options and exemptions actually lowered
the level of consumer protection related to mortgage credit agreements
(Mis¢eni¢ 2017, 595-649).

Besides these, there are many other examples of legislative changes and
challenges that occur once EU consumer law is about to be transposed into
the national law of the Member States. The legislative technique chosen to
transpose the directive, where the national authorities enjoy the choice of
form and methods (Art. 288(3) TFEU), is an important factor that shapes
the very change itself. All things considered, it is not surprising that instead
of integrating EU legal terms into their national legal orders, the national
legislators often use the ‘copy-paste’ technique and transpose EU directives
literally. However, such an approach can create a conflict between the EU legal
term to be transposed and the substantive meaning of the corresponding
civil law concept. This can possibly also lead to the misinterpretation of
the autonomous EU legal term at the national level and in the case law of
the Member State. For instance, the notion of the ‘credit agreement, from
Art. 3(c) Directive 2008/48/EC or Art. 4(3) Directive 2014/17/EU, has a
different meaning than the credit agreement or ‘credit contract’ defined
in the Member States’ civil law codifications. Directives use the above-
mentioned term to define the material scope of application, while their
national equivalents circumscribe the contractual parties and main elements
of the credit contract (Miscenic 2014, 219). Another example is Art. 4(2)
Directive 93/13/EEC on unfair contract terms (UCTD),** which contains the
categories of terms related to ‘the definition of the main subject matter of
the contract’ and ‘the adequacy of the price and remuneration’. These are
often interpreted in the spirit of national civil laws and equated with the
essential elements of the contract (Lat. essentialia negotii) (Miscenic 2018,
131). As emphasised in the CJEU Matei case, these categories of terms ‘must
normally be given an autonomous and uniform interpretation throughout
the European Union’%> By equating a linguistically corresponding EU legal

62 Mortgage Consumer Credit Act, 0G No. 101/17, Art. 4(6).

63 Directive 2014/17/EU, recital 20: ‘the core framework of this Directive should
follow the structure of Directive 2008/48/EC where possible’.

64 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer
contracts, O] L 95, 21 April 1993, 29-34.

65 CJEU judgment of 26 February 2015, C-143/13, Matei, ECLI:EU:C:2015:127,
para. 50.
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term with the original national concept, national courts bring the consistent
interpretation of EU directives and their effet utile into question (Bajc¢i¢ 2021,
1433-1449). In another CJEU case, Messner, the German courts struggled with
the interpretation of civil law provisions related to the legal consequences
of the ‘termination’ of a contract, which were mutatis mutandis applicable
to the consumer’s right of ‘withdrawal’ and return.®® The CJEU found that
Directive 97/7/EC precludes a national provision, which generally requires
the payment of compensation in case of the consumer’s withdrawal from the
contract. However, the compensation is allowed in cases where consumers
use the goods in a manner ‘incompatible with the principles of civil law, such
as those of good faith or unjust enrichment’.®’” The Messner case illustrates
vividly how the change caused by an incorrect transposition of the EU
consumer law concept and the right of withdrawal into the national law,
caused another change in the form of an incorrect interpretation of a EU
legal term at the national level, which was corrected by the autonomous and
uniform interpretation of the CJEU.

5. THE INTERPRETATION OF EU CONSUMER LAW IN THE CASE
LAW OF THE CJEU

The process of constant change of EU consumer law can also be
observed from another interesting aspect related to the interpretation of
EU consumer law. The CJEU case law presents a decisive thread between
EU consumer protection measures and the Member States’ consumer laws
and their enforcement in B2C relationships. The CJEU and national courts,
as well as other enforcement bodies, are destined to cooperate, promote
and guarantee effective enforcement of consumer law. The preliminary
ruling proceeding under Art. 267 TFEU is one of the main tools that enables
national courts to refer questions to the CJEU in cases of necessity or doubts
related to consistent interpretation of EU law.®® Within this process the
CJEU both interprets and further develops EU law by providing uniform and
autonomous interpretation of EU legal terms and concepts. In the Leitner
case, for example, the CJEU clarified that the term ‘damage’, from former
Directive 90/314/EEC on package travel, is to be interpreted as covering

66 CJEU judgement of 3 September 2009, C-489/07, Messner, ECLI:EU:C:2009:502,
para. 8.

67 Messner, para. 30.

68 CJEU judgment of 16 January 1974, C-166/73, Rheinmiihlen-Diisseldorf v.
Einfuhr- und Vorratsstelle fiir Getreide und Futtermittel, ECLI:EU:C:1974:3, para. 2.
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both material and immaterial damage caused to the consumer.®® In the Quelle
and Putz cases, the CJEU interpreted the aim of the relevant EU legislation to
make ‘the “free of charge” aspect of the seller’s obligation to bring goods into
conformity an essential element of the protection afforded to consumers
by the Directive’’? In doing so, the CJEU goes far beyond the uniform and
autonomous interpretation of the notions in question, by further developing
and sometimes even amending the substantive meaning of the EU legal term
in question. The CJEU often clarifies sometimes vague and general EU legal
concepts and helps the national courts to correctly interpret and apply the
law.”! Nonetheless, the national courts of the Member States still face many
difficulties related to the consistent interpretation of EU law in practice
(Barnard, Mis¢eni¢ 2019, 111).

The principle of EU consistent interpretation, developed by the extensive
CJEU case law, requires national courts to interpret the whole body of
national law so far as possible in the light of the wording and the purpose
of the directive (effet utile).”? In the Faccini Dori case, the EC] recognized
the importance of the duty of EU consistent interpretation as one of the
main tools to achieve justice for the consumer, who was deprived of the
right of withdrawal.”® In judicial practice, the Member States’ courts still
struggle with the understanding and application of the duty of EU consistent
interpretation (Basedow 2021, 608; Brenncke 2018, 134). In the first
Croatian collective redress proceeding on unfair contractual terms related
to variable interest rates and currency clauses in Swiss Franc (CHF) loans
(Miscenic 2020, 226), the national courts ignored the interpretation of the
UCTD provisions given by the CJEU. The Croatian Supreme Court argued that

69 CJEU judgment of 12 March 2002, C-168/00, Leitner, ECLI:EU:C:2002:163, para.
25.

70 CJEU judgment of 17 April 2008, C-404/06, Quelle, ECLI:EU:C:2008:231, para.
33; CJEU judgement in joined cases of 16 June 2011, C-65/09 and C-87/09, Gebr.
Weber and Putz, ECLI:EU:C:2011:396, paras. 45-46.

7l Many legal scholars address the issue of general clauses, see Grundmann,

Mazeaud (2005); Vries (2012, 913-932).

72 CJEU judgment of 10 April 1984, C-14/83, Von Colson and Kamann v. Land
Nordrhein-Westfalen, ECLI:EU:C:1984:153, para. 26; CJEU judgment of 13
November 1990, C-106/89, Marleasing v. Comercial Internacional de Alimentacidn,
EU:C:1990:395, para. 8; judgment of 14 July 1994, C-91/92, Faccini Dori v.
Recreb, ECLI:EU:C:1994:292, para. 26; judgment of 27 June 2000, CJEU joined
Cases C-240/98 to (C-244/98, Océano Grupo Editorial and Salvat Editores,
ECLI:EU:C:2000:346, para. 30; CJEU judgment of 5 October 2004, joined Cases
C-397/01 to C-403/01, Pfeiffer et al, ECLI:EU:C:2004:584, para. 115.

73 Faccini Dori v. Recreb, para. 25.
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the ‘factual differences’ between the Hungarian Kdsler and Kdslerné Rdbai’*
case and the Croatian Franak case preclude the CJEU’s interpretation related
to the transparency requirements.” This failure was eventually corrected by
the Croatian Constitutional Court, which pointed at the duty of observing EU
law, including the CJEU case law, and sent the proceeding to a renewed trial
due to a violation of the right to a fair trial.”® The Croatian jurisprudence was
criticised in the 2017 EU Commission Evaluation Study, which stated that
‘Croatian courts, including the Supreme Court still do not see themselves as
European courts’’’ In the renewed proceeding, the regular courts observed
the settled CJEU case law and applied the so-called ‘substantive transparency
requirements’’® In terms of change, the renewed proceeding resulted in
a significant change of both substantive and procedural aspects of the
first Croatian collective proceeding on consumer protection by reaching a
completely opposite result and finding the contractual term denominating
the loans in the foreign currency of the CHF unfair and invalid (MiS¢enié
2020, 226; Miscenic, Petri¢ 2020; Miscenic 2022, forthcoming).

This all leads to another inseparable aspect related to the effectiveness
of judicial protection and the CJEU jurisprudence on the right of effective
judicial protection in EU law.” By respecting the procedural autonomy of
the Member States, the CJEU developed two principles setting the criteria
for exercising effective judicial protection across the EU. According to the
principle of effectiveness, the national procedural law rules should not make
the application of EU law or exercise of rights conferred by it ‘impossible
or excessively difficult’ before the Member States’ courts. The principle
of equivalence on the other hand requires national rules not to be ‘less
favourable’ than those governing similar domestic actions (Mancaleoni,
Poillot 2021, 7-16). The settled CJEU case law on consumer protection
confirms that the principle of effectiveness is gaining more attention

7% CJEU judgment of 13 April 2014, Kdsler and Kdslerné Rdbai, C-26/13,
ECLI:EU:C:2014:282.

7> Judgment and order of the Supreme Court of the Republic of Croatia of 9

April 2015, Revt-249/14-2, 22. For more information about the case see Miscenic
(2016b, 184 et seq).

76 Decision of the Constitutional Court of the Republic of Croatia of 13 December
2016, U-111-2521/2015 et al, 20.

77 EU Commission Evaluation Study, 61.

78 Commission Notice, Guidance on the interpretation and application of Council
Directive 93/13/EEC on unfair terms in consumer contracts, O] 2019/C 323/04, 24.

79 Art. 19(1) TEU, Art. 47(1) EU Charter, Arts. 6 and 13 ECHR. See Arnull (2011,
51-70).
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than the principle of equivalence.’ In the Duarte Hueros case, the CJEU
established that Spanish procedural law rules on ne ultra petita, ne bis in
idem and res iudicata ‘are liable to undermine the effectiveness of the
consumer protection intended by the European Union legislature’®® Once
Ms. Hueros lost the case on non-conformity of goods against the seller, she
was unable to initiate the same proceeding in the same matter (ne bis in
idem). Moreover, the CJEU criticised the lack of possibility for the national
court to recognise the right of the consumer of its own motion (Jansen 2014,
975). The duty of courts to observe the consumer law of its own motion
contributes significantly to the effective protection of consumer rights (Beka
2018, 66 et seq). In the Océano Grupo and Salvat Editores case?? the EC]
accentuated that ‘effective protection of the consumer may be attained only
if the national court acknowledges that it has power to evaluate terms of this
kind of its own motion’3® Over the years, the ex officio duty of the national
courts to monitor the unfairness of contractual terms was conditioned with
‘factual and legal elements’ needed for the review of terms.® In the Asturcom
Telecomunicaciones case, the CJEU interpreted that Art. 6 UCTD on the non-
binding nature of unfair contractual terms ‘must be regarded as a provision
of equal standing to national rules which rank, within the domestic legal
system, as rules of public policy’®> This argument was abandoned in the
later Lintner case,® where the CJEU required ex officio observance of the
unfairness of only those contractual terms that were invoked before the
court by the consumer (ne ultra petita).8” So, the point is that the changes
occurring within the constantly developing CJEU case law also affect the

80 CJEU judgment of 6 October 2009, C-40/08, Asturcom Telecomunicaciones,
ECLI:EU:C:2009:615, paras. 39 and 49; CJEU judgment of 3 October 2013, C-32/12,
Duarte Hueros, ECLI:EU:C:2013:637, paras. 33-34; CJEU judgment of 14 June
2012, C-618/10, Banco Espariol de Crédito, ECLI:EU:C:2012:349, para. 49; CJEU
judgment of 14 March 2013, C-415/11, Aziz, ECLI:EU:C:2013:164, para. 53; CJEU
judgment of 10 September 2014, KuSionovd, C-34/13, ECLI:EU:C:2014:2189, para.
52; CJEU judgment of 18 December 2014, CA Consumer Finance SA, C-449/13,
ECLI:EU:C:2014:2464, paras. 23 and 25.

81 Duarte Hueros, para. 39.

82 CJEU judgment of 27 June 2000 in the joined cases C-240/98 to C-244/98,
Océano Grupo and Salvat Editores, ECLI:EU:C:2000:346.

83 Océano Grupo and Salvat Editores, para. 26.

84 CJEU judgment of 4 June 2009, C-243/08, Pannon GSM, ECLI:EU:C:2009:350,
para 32; Asturcom Telecomunicaciones, para. 53.

85 Asturcom Telecomunicaciones, para. 52.

86 CJEU judgment of 11 March 2020, C-511/17, Lintner, ECLI:EU:C:2020:188, para.
50.

87 Lintner, para. 50.
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national jurisprudence and the effectiveness of judicial protection at the
level of the Member States. The 2017 EU Commission Evaluation Study
confirmed the existence of issues and misunderstandings of the national
courts’ duty related to ex officio observance of mandatory consumer law
rules.®® These are, of course, not only reserved for the procedural aspects,
since the effectiveness of judicial protection can clearly be seriously
affected by the substantive misinterpretation of important EU legal terms
and concepts and therefore lead to an unwanted, but also unjust outcome
for the consumer. Despite of abundant guidance on the interpretation
and application of EU consumer directives, the national courts and other
competent authorities find it difficult to follow the changes occurring in the
interpretation of the CJEU case law. For instance, the CJEU case law makes
a clear distinction in the interpretation of Art. 4(2) UCTD on the exemption
of contractual terms from the unfairness test in cases such as Andriciuc,®
in which the loan is to be repaid in the same foreign currency in which it
was contracted, from cases such as the Kdsler and Kdslerné Rdbai,’® in which
the loan is only denominated in the foreign currency. If not recognized or
understood properly, changes such as these have the potential to directly
affect the work and results of judicial and other national authorities, as well
as the effectiveness of judicial protection and enforcement of consumer law
(Miscenic 2019, 129).

6. INFORMATION DUTIES AND TRANSPARENCY
REQUIREMENTS

To most striking changes affecting EU consumer law in this new era
are undoubtedly fast-developing digitalization and the increase of B2C
transactions in online marketplaces. Speedy development of digital
technologies has fostered e-commerce and online shopping, which
completely transformed B2C transactions and the consumer behaviour
as we know it, while the line between the two worlds, offline and online,
has gradually faded (Durovic, Tridimas 2021; MiS¢eni¢ 2018a, 219 et seq).
A number of studies, agendas, new directives and other consumer law

88 EU Commission Evaluation Study, 208.

8 CJEU judgment of 20 September 2017, C-186/16, Andriciuc et al,
ECLI:EU:C:2017:703, paras. 39-41.

90 Kdsler and Kdslerné Rdbai, para 58: ‘the exclusion cannot apply to terms that
[...] merely determine the conversion rate of the foreign currency in which the loan
agreement is denominated”.
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measures have been adopted at the EU level.”! The Digital Single Market
Strateqy for Europe®? ensures a high level of consumer protection in online
B2C transactions and the recent Eurostat statistics confirm a significant
increase in online shopping by private individuals, in particular during the
COVID-19 pandemic.”® However, this high standard of consumer protection
in online B2C transactions is ‘ensured’ through a variety of different EU legal
acts. When ‘shopping’ online, consumers rely on the national provisions
harmonized with the E-Commerce Directive, Directive 2011/83/EU, the
Omnibus Directive (EU) 2019/2161, the UCTD, the UCPD, Directive (EU)
2019/770 and Directive (EU) 2019/771, the ADR/ODR rules,’* or directly
applicable regulations, such as the famous P2B Regulation (EU) 2019/1150%
and many others. The complex setup of the EU consumer legal framework
and the high level of legal fragmentation of measures protecting consumers
in online marketplaces renders the practical enforcement of consumer law
difficult in practice (Synodinou, Jougleux, Markou, Prastitou 2020). For
instance, the European Commission ‘sweep’ actions from January 2020
confirm that more than 70% of traders engaged in online shopping are in
violation of information duties towards consumers.’®

Now more than ever, the transparency requirements and information
duties play an utmost important role in the protection of consumers. When
making online purchases, the consumers need to be properly informed
about all relevant elements of online contracts. The Regulation on consumer
ODR defines online contracts in B2C relationships, as contracts to sales or

91 Commission’s Communication on Shaping Europe’s digital future
Communication, Shaping Europe’s digital future, COM(2020) 67 final, Brussels, 19
February 2020; European Parliament resolution of 20 May 2021 on shaping the
digital future of Europe: removing barriers to the functioning of the digital single
market and improving the use of Al for European consumers.

92 Communication from the Commission: A Digital Single Market Strategy for
Europe, COM(2015) 192 final.

9 Eurostat, Internet purchases by individuals (2020 onwards), Last update:
30 March 2022, available at: https://appsso.eurostat.ec.europa.eu/nui/show.
do?dataset=isoc_ec_ib20&lang=en.

9 Directive 2013/11/EU of the European Parliament and of the Council of 21
May 2013 on alternative dispute resolution for consumer disputes and amending
Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Directive on consumer
ADR), O] L 165, 18 June 2013, 63-79.

9 Regulation (EU) 2019/1150 of the European Parliament and of the Council of
20 June 2019 on promoting fairness and transparency for business users of online
intermediation services, O] L 186, 11 July 2019, 57-79.

% European Commission, Online shopping: Commission and Consumer Protection
authorities urge traders to bring information policy in line with EU law, 31 January
2020.
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services ordered on the traders website or by other electronic means.”’
In distance and online contracts, the traders’ information duties towards
consumers are regulated extensively by Art. 6(1)(a)-(t) Directive 2011/83/
EU, extended by Art. 6.a of the Omnibus Directive providing ‘additional
specific information requirements for contracts concluded on online
marketplaces’®® Pre-contractual information, which traders are obliged
to provide to consumers prior to the contract conclusion, do not preclude
information from the E-Commerce Directive or any additional information
imposed by the national legislation, and the burden of proof regarding the
compliance with the information duties is on traders.”® The transparency
of provided information is guaranteed in many forms, not only by making
the information available in the first place, but also by offering information
that is substantively understandable to an average consumer. Different
EU consumer directives use different formulations in order to guarantee
transparency in B2C relationships. According to Directive 2011/83/
EU,'% all information must be provided to the consumer in a ‘clear and
comprehensible manner’ and the trader ‘shall give the information’ or ‘make
that information available’ to the consumer in a way appropriate to the used
means of distance communication and in ‘plain and intelligible language’*®!
Nonetheless, the CJEU case law in cases such as Content Services, Messner,
Kamenova, VKI v. Amazon, Planet49 GmbH, and many others,'%? reveal that
the high level of consumer protection is not so high when it comes to the
transparency requirements and information duties. The ‘informed choice’
of the consumer transformed into a ‘mouse click, by which the consumer

97 Regulation (EU) No 524/2013 of the European Parliament and of the Council
of 21 May 2013 on online dispute resolution for consumer disputes and amending
Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Regulation on consumer
ODR), O] L 165, 18 June 2013, Art. 4(1)(e).

98 Directive (EU) 2019/2161 of the European Parliament and of the Council of 27
November 2019 amending Council Directive 93/13/EEC and Directives 98/6/EC,
2005/29/EC and 2011/83/EU of the European Parliament and of the Council as
regards the better enforcement and modernisation of Union consumer protection
rules, O] L 328, 18 December 2019, 7-28.

%% Directive 2011/83/EU, Art. 5(4) and Art. 6(9).

100 pirective 2011/83/EU, Art 8(1).

101 On the breaches of information duties and transparency requirements see
Tigelaar (2019, 27-57); Mak (2020, 144-146).

102 CJEU judgement of 5 July 2012, C-49/11, Content Services, ECLI:EU:C:2012:419;
CJEU judgement of 3 September 2009, C-489/07, Messner, ECLI:EU:C:2009:502;
CJEU judgement of 4 October 2018, C-105/17, Kamenova, ECLI:EU:C:2018:808;
CJEU judgement of 28 July 2016, C-191/15, Verein fiir Konsumenteninformation,
ECLI:EU:C:2016:612; CJEU judgement of 1 October 2019, C-673/17, Planet49
GmbH, ECLI:EU:C:2019:801.
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accepts the traders’ ‘terms and conditions’ available on the website. In some
cases, this leads to an illegal waiver of the right of withdrawal, such as in the
Content Services case. In others, like in the Planet49 GmbH case, it results in
‘explicit’ and allegedly ‘informed’ consent to the processing of personal data,
despite the GDPR requirements.'%3

Therefore, in online marketplace practice, the traders’ information duties
are very often ‘fulfilled’ by the consumer’s acceptance of the general terms
and conditions available online, which nota bene form part of the B2C
contract (Loos 2017, 54-59). The terms and conditions usually include or
refer to some of the pre-contractual information and to the consumers’ right
of withdrawal, but fail to provide information about certain relevant features
of the product or service purchased online and about basic consumer rights
(Lodder, Morais Carvalho 2022, 537-556). The insertion of pre-contractual
and contractual information into business terms and conditions, which
are only available online and can be unilaterally altered at any moment,
is likely to lead to the violation or circumvention of consumer protection
rules. Such practices risk the transparency and information requirements
from the above-mentioned EU consumer legal framework and protection
measures. As argued in the Content Services case or the recent Tiketa case,!%*
pre-contractual and contractual information must in any case be provided to
consumers in a valid form, meaning on a durable medium. Although there
are substantive differences between the two cases, they both address the
transparency and information requirements arising from EU consumer
directives. By interpreting the provisions of former Directive 97/7/EC, in the
Content Services case the CJEU reached the conclusion that an active conduct
in the form of a mouse click is not required from the consumer in order to
acquaint themselves with the information.'% In the Tiketa case the CJEU found
it acceptable for the consumer to tick the box containing pre-contractual
information in terms and conditions of the intermediary’s website: ‘provided
that that information is brought to the consumer’s attention in a clear and

103 According to recital 42 GDPR the subject’s consent on data processing ‘should
not be regarded as freely given if the data subject has no genuine or free choice
or is unable to refuse or withdraw consent without detriment. Pre-formulated
declaration of consent ‘should be provided in an intelligible and easily accessible
form, using clear and plain language and it should not contain unfair terms’ in
accordance with the UCTD. See also the Opinion of Advocate General Richard de la
Tour of 2 December 2021, C-319/20, Meta Platforms Ireland, ECLI:EU:C:2021:979
and therein referred paper Mis¢eni¢, Hoffmann (2020, 44-61).

104 Judgement of 24 February 2022, C-536/20, Tiketa, EU:C:2022:112.
105 content Services, paras. 33 and 35.
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comprehensible manner’.’®® The CJEU emphasized though that ‘such a
means of providing information cannot act as a substitute for providing the
consumer with the confirmation of the contract on a durable medium’ within
the meaning of Directive 2011/83/EU.1%” In both of the cases, the CJEU
confirmed that a durable medium is an adequate replacement for paper and
that the website does not correspond to the definition of a durable medium
‘since it does not mean that that information is addressed to that consumer
personally, it does not ensure that its content is not altered and that the
information is accessible for an adequate period, and does not allow the
consumer to store that information or to reproduce it unchanged’.!%®

The presented CJEU case law only confirms the need for the better
enforcement and strengthening of transparency and information
requirements in online B2C transactions. There are of course other existing
legal mechanisms in place, such as the UCPD or the UCTD, the role of which
has been proven as extremely important in the protection of consumer
rights (Helberger, Lynskey, Micklitz, Rott, Sax, Strycharz 2021, 47). The UCPD
provisions fight non-transparency, for example, by qualifying the traders’
hiding or providing of unclear, unintelligible, ambiguous material information
about the product as misleading omissions (Djurovic 2019, 29-42). The
UCTD provisions, on the other hand, present an important tool for protecting
consumers from unfair and usually non-transparent contractual terms. The
findings from the settled CJEU case law on the ‘substantive transparency
requirements’ under Arts. 5 and 4(2) UCTD are adequately applicable to
business terms and conditions used on traders’ web-sites and in online
marketplaces (Gardiner 2022; Miscenic 2018b, 131). The provisions of the
Omnibus Directive (EU) 2019/2161 promise a more effective sanctioning
mechanism for violations of consumer rights and traders’ obligations, in
particular in the online surrounding.®® Nonetheless, change is needed.
Due to extensiveness and complexity of information to be provided in B2C
relationships, transparency will be undermined even if consumers receive
and read all the information. The ‘information overload’ effect is opposed to
the ‘informed choice’ of the consumer and adversely affects the concept of
transparency (Howells, Wilhelmsson 2003, 370 et seq). An average consumer,
who is reasonably well informed, reasonably observant and circumspect,!°

106 Tiketa, para. 54.
107 Tiketa, para. 54.
108 Tiketa, para. 51; by analogy Content Services, paras. 41, 42, 43 and 50.

109 Directive (EU) 2019/2161, Arts. 1, 8, 13. See Purovi¢ (2020, 62-79); Prastitou
Merdi (2020, 347 et seq).

110 op the position and role of an average consumer see Elizalde (2021, 29).
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cannot truly understand all the listed complex information and recognize
what is ‘essential’. The EU legislator should adapt to speedy development
of online marketplaces, digitalization and e-commerce, and recognize the
need for rewriting and reenforcing of consumer-related EU legal rules on the
information duties and transparency requirements. These basic consumer
protection rules should be reformulated in a manner that is transparent
to an average consumer and the change should result in simplification
of information and reduction to only the information that is ‘essential’ to
consumers when buying online (Segger-Piening 2021, 96 et seq.; Schaub
2017, 25-27; Oehler, Wendt 2017, 179).

7. CONCLUDING REMARKS

EU consumer law is characterised by constant changes happening at all
possible levels: from changes to the legal grounds for the adoption of EU
consumer directives, changes in the level of harmonization, changes resulting
from the transposition of directives into the Member States laws, changes in
the constantly developing CJEU case law, changes caused by digitalization
and developing online marketplaces, etc. Over the years, these have been
followed by numerous initiatives, agendas, reports, projects and programmes
either attempting to change the existing legal regulation and proposing new
solutions or just verifying the current state of legislation and enforcement
of consumer law. However, what appears as the change on the surface of
EU consumer law, does not in fact present a change in real life. Despite of
constant changes, some of the main consumer issues remain unsolved: a
high degree of legal fragmentation, variations between the main concepts
and definitions, differences between harmonized consumer protection rules
in different Member States, practical ineffectiveness of consumer rights
and consumer protection tools, such as the information and transparency
requirements. All of these issues have an adverse effect on the enforcement
of EU consumer law (Micklitz, Saumier 2018).

Therefore, the real question is: how to ‘change’ the constantly changing
EU consumer law, in order to make it more effective, to the benefit of
both consumers and traders? Of course, there is no simple answer to
such a difficult question nor a simple legal solution to complex consumer
issues. Many legal scholars have tried or are still trying to contribute to EU
consumer law by offering new legal proposals and different suggestions that
would improve its enforcement (Micklitz 2021, 234; Howells, Twigg-Flesner,
Wilhelmsson 2018). However, the purpose of this paper is not to solve the
impossible task and provide answers to all of the obstacles standing in the
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way to the proper functioning of EU consumer law. Its main purpose is to
acknowledge the ever-growing tree of EU consumer law and the constant
changes affecting its growth and development. By telling the story of the
constant changes occurring in EU consumer law, the paper points to the
various attempts at improving EU consumer law and gives a short overview
of the achieved results and legal consequences. These should be observed
in light of the events happening at the global level, such as the expansion of
EU internal market, the development of digital technologies, the COVID-19
pandemic and many other important developments (Alderman et al. 2020).
However, this kind of analysis would go far beyond the scope of this paper
and therefore remains to be investigated in further research.

Nonetheless, there are some important lessons to be learned from
observing the constant changes in EU consumer law. It seems to the author
that yet another change is needed in order to improve EU consumer law and
its enforcement, and this time, it is a change of perspective, which would
allow a different legal approach to the regulation of EU consumer law. Instead
of focusing primarily on the legal and economic consequences of consumer
issues, more attention should be given to the very cause of these issues.
Legal regulation that would be more focused on preventing the causes of
consumer issues would contribute significantly to the better enforcement
of consumer law. The change is therefore needed both in terms of better
regulation and better enforcement of EU consumer law, as something that
has been recognised by EU institutions long ago (Valant 2015, 1-24). By
achieving more sustainable legal solutions for consumer issues, the acquis
would experience a change that actually matters to traders and consumers.
However, in order to achieve this, the EU consumer law needs to change
from the inside out and not the other way around.
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1. INTRODUCTION

Creditor protection is an important part of the legal framework for cross-
border conversions, mergers and divisions. Creditors need to be protected
regardless of the reasons for carrying out the specific operation. It is the cross-
border element of the operation that makes the issue of creditor protection
in the event of the restructuring of the debtor particularly complex. In any
case, a cross-border restructuring, in the form of a cross-border conversion,
merger and division, may be the result of adjusting to the economic factors
or to a changed business framework, the aspiration to improve business
activity or an effort to prevent bankruptcy (see Teichmann, 278). Therefore,
it may be a tool for preserving and/or expanding the business or a mere
strategy for its survival. Restructuring, as an answer to facing insolvency or
being on the verge of insolvency, is especially relevant for creditors and thus
requires special attention.

The long history of the harmonisation of legal rules on corporate
restructuring in EU law dates back to 1978 and the enactment of the Third
Company Law Directive on domestic mergers of public companies.! Soon after,
in 1982, the Sixth Company Law Directive regulating domestic divisions of
public companies was adopted.? Subsequently, the Member States were not
obliged to permit divisions under their own jurisdiction, but if they opted for
it, the division had to be carried out in accordance with that Directive.? Later
on, the starting focus of the European legislator moved from the domestic
restructuring of public limited liability companies to cross-border operations
applicable to both public and private limited liability companies. This process
culminated in 2005 with the adoption of the Tenth Company Law Directive
on cross-border mergers of limited liabilities companies - the Cross-Border
Merger Directive (see also Teichmann, 280-282).* Afterwards, the general
rules on domestic mergers, domestic divisions and cross-border mergers
all became part of Directive 2017/1132 - the codification Directive. Finally,
a huge and, for now, final step forward considering the legal framework

L Third Council Directive 78/855/EEC based on Article 54 (3) (g) of the Treaty
concerning mergers of public limited liability companies, O] L 295 of 20/10/1978.

2 Sixth Council Directive 82/891/EEC based on Article 54 (3) (g) of the
Treaty, concerning the division of public limited liability companies, O] L 378 of
31/12/1982.

3 See Directive 2017/1132/EU relating to certain aspects of company law

(codification), O] L. 169 of 30/6/2017, Art. 135 (former Art. 1 of the repealed Sixth
Council Directive 82/891).

4 Directive 2005/56/EC on cross-border mergers of limited liability companies,

0J L 310 of 25/11/2005.
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of restructuring was taken in 2019 when Directive 2121/2019 as regards
cross-border conversions, mergers and divisions amending the codification
Directive (the new 2019 Directive) was adopted.” The significance of this
action may easily be demonstrated by the recognition that harmonised
general rules on cross-border conversions and cross-border divisions were
adopted for the first time.® At any rate, creditor protection was an important
driver for the long-awaited and heavily discussed harmonisation of cross-
border corporate mobility in the EU.

The lack of unified procedures for cross-border conversions and cross-
border divisions prior to 2019 was an obstacle for performing these
operations, due to the legal uncertainty that surrounded them.” As put in
the executive summary of the study drawn up by Ernst & Young (2018, 5),
the companies involved were pushed to abandon the transfer of registered
seat or to undertake this operation while accepting the legal uncertainty
for the company and its stakeholders. Furthermore, the study of Ernst &
Young reveals that carrying out the transfer of registered seat under those
circumstances results in the increase of cost and duration of the procedure,
regardless of whether it might have been performed directly or indirectly
through other operations, for example, via a conversion into a Societas
Europaea - SE. In the case of cross-border divisions, the possibilities were
even more limited. As referred to in the abovementioned summary (Ernst &
Young 2018, 7), companies were pushed to abandon the said operation or
to perform it indirectly, for example by creating a new company in the host
Member State and transferring assets and liabilities to it subsequently. Thus,
the adoption of the new Directive is an enormous achievement in facilitating
the undertaking of cross-border operations, protected under the freedom of
establishment, which significantly improved the level of legal certainty for
all interested persons, including the creditors. However, the overprotection
of interested parties may have some negative effects. Companies faced with
too many requirements may choose not to undertake the cross-border
operation. Therefore, balancing between the protection of the stakeholders
and the companies’ rights to convert, merge and divide was quite a challenge
for the drafters of the new Directive.

5 Directive 2019/2121/EU amending Directive 2017/1132/EU as regards cross-
border conversions, mergers and divisions, O] L. 321 of 12/12/2019.

6 The new Directive provides for the rules on divisions involving the formation of

new companies, while the cross-border division by acquisition is not regulated. See
Directive 2019/2121, recital 8.

7 See Directive 2019/2121, recital 5.
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This paper proceeds as follows: Part 2 presents the protection of creditors
prior to the adoption of the new 2019 Directive. The risks faced by creditors
are elaborated in Part 3. The newly adopted system of creditor protection is
explained in Part 4. Creditor protection mechanisms in the broader sense are
analysed in Part 5. The analysis of protection mechanisms in the narrower
sense follows in Part 6. Part 7 concludes the paper.

2. PROTECTION OF CREDITORS PRIOR TO THE ADOPTION OF
THE NEW 2019 DIRECTIVE

Before the adoption of the new Directive, only limited protection of
creditors was available in the case of cross-border mergers, in accordance
with the Cross-Border Merger Directive, on the one hand, while protection
was provided by other rules in the case of formation by a cross-border
merger and transfer of seat of a European Company (Societas Europaea -
SE) and a European Cooperative Society (Societas Cooperativa Europaea -
SCE), on the other hand. The former set of rules are general rules on creditor
protection, while the latter rules are special. The latter are still applicable.

The Cross-Border Merger Directive provided a general rule regarding the
protection of creditors.2 A limited liability company that participates in a
cross-border merger has to comply with the provisions and formalities of
the national law to which it is subject, as long as the rules are applicable
to the cross-border nature of the merger.’ To put it differently, the rules
on cross-border mergers refer to the national rules on the protection of
creditors. The national legislator’s choice to provide mandatory creditor
protection in general likely depends on the prevailing domestic model of
corporate governance - the protection of the stakeholder model of corporate
governance is expected to lead to the mandatory protection of creditors (see
Mucciarelli 2020, 58).

Rules on creditor protection in domestic mergers are only partially
harmonised (Winner 2019b, 62). According to the rules on the protection
of creditors in the case of domestic mergers of public limited liability
companies, the Member States need to provide an adequate system of
protection of creditors whose claims antedate the publication of the draft

8  Directive 2005/56 was repealed by Directive 2017/1132, which was
subsequently amended by the new 2019 Directive.

9 See Directive 2017/1132, Art. 121 (1) (b) and (2) (former Art. 4 (1) (b) and (2)
of Directive 2005/56).
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terms of the merger and have not fallen due at that time.!® The system of
protection may be different for creditors of the acquiring company and for
those of the company being acquired. This is allowed due to the fact that
the interests of the creditors of the disappearing company are naturally in
greater danger than those of the creditors of the surviving company (see
Raaijmakers, Olthoff 2008, 37).}' Namely, the Member States have to at
least provide that creditors are entitled to obtain adequate safeguards if the
following two conditions are met. First, only the creditors who do not already
have such safeguards are entitled to obtain adequate safeguards, and second,
obtaining these safeguards has to be necessary considering the financial
situation of the company.'? Creditors who may credibly demonstrate that the
satisfaction of their claims is at stake due to a merger and that they did not
obtain adequate safeguards from the company are entitled to apply to the
competent authority for adequate safeguards. The same system of protection
applies to the debenture holders of the merging companies, except when
the merger is approved by a meeting of the debenture holders or by them
individually.!®> Some authors (see, for example, Raaijmakers, Olthoff 2008,
35) consider these provisions on creditor protection too vague and thus not
providing adequate guidance.

Creditors in cross-border mergers were generally protected through
the rules on disclosure. Information regarding the evaluation of the assets
and liabilities transferred to the company resulting from the cross-border
merger are part of the common draft terms.!* Moreover, the indications
of arrangements that are made for the exercise of creditor rights, as well
as the address at which complete information may be obtained free of
charge, had to be published in the national gazette of the Member State
whose national law applied to the merging company.’®> The management or
administrative body was required to explain in its report the implications
of this cross-border operation not only to the members and employees, but
also to the creditors.!® Although these rules are intended to enable creditors

10 See Directive 2017/1132/EU, Art. 99 (1).
11 See Directive 2017/1132, Art. 99 (3).

12 See Directive 2017/1132, Art. 99 (2).

13 See Directive 2017/1132, Art. 100.

14 See Directive 2017/1132 before the 2019 amendments, Art. 122 (k) (former
Art. 5 (k) of Directive 2005/56).

15 See Directive 2017/1132 before the 2019 amendments, Art. 123 (2) (c) (former
Art. 6 (2) (c) of Directive 2005/56).

16 See Directive 2017/1132 before the 2019 amendments, Art. 124 (former Art. 7
of Directive 2005/56).
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to understand the consequences of the cross-border operation on their
interests, they are not enough since no specific creditor rights are provided
in these rules.

According to the study conducted by Bech-Bruun and Lexidale (2013,
53), the rules on creditor protection in the Cross-Border Merger Directive
resulted in the adoption of different procedures regarding creditor
protection by the Member States (e.g. dissimilar commencement dates,
duration consequences, and procedure of the protection), which created an
obstacle for carrying out cross-border mergers. Furthermore, some Member
States prescribed additional provisions on creditor protection in cross-
border mergers, in addition to the rules on creditor protection available in
the domestic mergers (Winner 2019b, 63). This was in accordance with the
line of thinking that the Member States are authorised to prescribe these
additional rules, although that possibility was not expressly mentioned in
the Cross-border Merger Directive and therefore might lead to the opposite
conclusion - that it was not permitted (Winner 2019b, 63). Unlike the
situation with regard to creditors, it was clear from the wording of the
Directive that prescribing rules on additional protection for shareholders
was an available option.!” The dilemma of whether the general rule refers to
creditor protection in a domestic merger or whether the Member States may
adopt additional provisions on creditor protection in a cross-border merger
was resolved by the decision of the CJEU in the KA Finanz AG case, when the
former interpretation prevailed: it was only in reference to the provisions on
creditor protection in domestic mergers (Schmidt 2016, 18).18

Special rules on creditor protection are prescribed in the case of the cross-
border transfer of seat of an SE or an SCE and the formation of these entities
by a cross-border merger.!® In the event of the transfer of seat of an SE,
creditors are protected through the disclosure of the transfer proposal and
the management or administrative report, as well as through the issuance
of the certificate by the competent authority of the Member State where
the SE has its registered office. The transfer proposal contains any rights
provided to the protection of creditors, while the report of the management
or administrative body has to explain, amongst others, the implications of

17 See Directive 2017/1132 before the 2019 amendments, Art. 121 (2).

18 CJEU, Case 483/14, Ka Finanz AG v. Sparkassen Versicherung AG Vienna Insurance
Group, ECLI:EU:C:2016:205, paras. 60-62.
19 See Council Regulation (EC) No. 2157/2001 on the Statute for a European
Company - EC, O] L. 294 of 10/11/2001, Art. 8 and Arts. 17-31; Council Regulation
(EC) No. 1435/2003 on the Statute for a European Cooperative Society - SCE, O] L
207 of 18/8/2003, Art. 7, and Arts. 19-34.
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the transfer to the creditors.?’ The creditors may examine these documents
and obtain copies of them free of charge. The competent authority where
the SE has its registered office issues the certificate if, amongst others, the
interests of the creditors are adequately protected.?’ Namely, the creditors
are protected in accordance with the national law requirements of the
Member State where the SE has its registered office prior to the transfer
of seat. This refers to the liabilities that arise prior to the publication of the
transfer proposal, although it may be extended to include the liabilities that
arise or may arise prior to the transfer, if the Member States choose to do
so. Finally, the SE Regulation prescribes jurisdiction continuity for the claims
arising before the transfer of seat (see Fuentes Naharro 2019, 43).22 All these
creditor protection mechanisms also exist in the case of the transfer of seat
of an SCE.2

The rules on the protection of creditors and holders of bonds of merging
companies, prescribed by the law of the Member States governing each
merging company in the case of the merger of public limited liability
companies, apply also in the case of the formation of an SE by a cross-border
merger, taking into account its cross-border nature.?* The indications of
arrangements regarding the creditors, together with the address at which
complete information may be obtained free of charge, have to be published
in the national gazette of that Member State.?’ In the case of the formation
of an SCE by a cross-border merger, the system of protection of creditors of
the cooperative is the same as the one provided in the case of the formation
of an SE by a cross-border merger. Namely, the creditors of the merging
cooperatives are protected by the rules on creditor protection prescribed by
the laws of the Members States involved, as in the case of mergers of public
limited liability companies, while the indications of arrangements regarding
the creditors, together with the address at which complete information may
be obtained free of charge, have to be published in the national gazette of
the Member State of which the actual cooperative is a subject.?®

20 See Regulation No. 2157/2001, Arts. 8 (2) and (3).

21 See Regulation No. 2157/2001, Art. 8 (7).

22 See Regulation No. 2157/2001, Art. 8 (16).

23 Regulation No. 1435/2003, Arts. 7 (2) (e), (3), (4), (7), and (16).
24 See Regulation No. 2157/2001, Art. 24 (1) (a) and (b).

25 see Regulation No. 2157,/2001, Art. 21 (c).

26 See Regulation No. 1435/2003, Art. 24 (1) (c) and Art. 28 (1).
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3. RISKS FACED BY CREDITORS

Carrying out a cross-border operation affects the creditors of the company
performing or participating in the cross-border operation. One of the
consequences of a cross-border conversion is that the assets and liabilities of
the company that carried out the conversion become those of the converted
company; a cross-border merger by acquisition results in, amongst others,
the transfer of assets and liabilities of the company being acquired to the
acquiring company, while in the case of cross-border mergers by formation
of a new company, the liabilities and assets of the merging companies are
transferred to the new company; in the case of cross-border full divisions,
the assets and liabilities of the company being divided are transferred to
the recipient companies in accordance with the allocation stated in the
draft terms, while in the case of partial divisions or divisions by separation,
part of the assets and liabilities are transferred to the recipient company or
companies, whereas the remaining part continues to be that of the company
being divided.?” It is evident that a change of debtor - or at least of the
debtor’s financial situation - may be a result of the cross-border operation.
Also, the applicable company law may change.

A change of the applicable company law is a serious risk faced by
creditors and thus this is a justified reason for prescribing special provisions
regarding creditor protection in cross-border operations. Namely, the
debtor may be governed by a different company law (Winner 2019b, 61).
Generally speaking, the rules in the framework of contract law, company law,
insolvency law, and accounting law all form a system of creditor protection
(see Fleischer 2006, 30). Although creditor protection is not a specificity of
company law, commonly at least some creditor protection rules are a part
of it. However, these rules vary in different Member States (Gerner-Beuerle
et al. 2016, 221). The wider the protection of creditors provided in the
company law framework, the greater the likelihood that the change of the
applicable company law will negatively affect them (Gerner-Beuerle et al.
2016, 221).

27 See Directive 2017/1132, Art. 86r (a), Art. 131 (1) (a) and (2) (a), Art. 160r
(1) (), (2) (a) and (3) (a). Furthermore, there is a special rule for the assets and
liabilities of the company being divided that are not allocated under the draft terms
and where the interpretation of the draft terms does not make the decision on the
allocation possible. In the case of a cross-border full division, they are allocated to all
recipient companies, and in the case of a partial division or a division by separation,
to all the recipient companies and the company being divided, in proportion to the
share of net assets allocated to each of them in accordance with the draft terms. See
Directive (EU) 2017/132, Art. 160r (4).
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Another considerable risk connected to the cross-border operation is
the change of jurisdiction and the applicable law in the case of insolvency
(see Winner 2019b, 62). Namely, a change of insolvency law to the benefit
of the shareholders and to the detriment of the creditors might follow the
change of the location of the registered office and centre of main interest
(Bech-Bruun, Lexidale 2013, 52). To conclude, creditors may be negatively
affected not only by the different rules on creditor protection in the scope
of company law (e.g. capital requirements, directors’ liability, member’s
liability, distribution of profits, lifting the corporate veil), but also by the
procedural rules regarding jurisdiction, i.e. change of defendant’s domicile
and change of presumption of debtor’s centre of main interest (Garcimartin,
Gandia 2019, 32-33; Davies et al. 2019, 208; Enriques, Gelter 2006, 433;
Jevremovi¢ Petrovi¢ 2021, 73).

Even in cases where neither the change of applicable company law nor
the change of the debtor occurs, protection may still be needed because of
the change in the financial situation of the debtor when creditor interests
may be at risk, via the change of the asset base and composition of creditors
(see Winner 2019a, 50). This risk is limited to cross-border mergers and
divisions: in a cross-border merger, the base of the assets increases as
well as the number of creditors, whereas in a cross-border division, the
exact opposite happens - the asset base decreases as well as the number
of creditors (see Winner 2019a, 50-51). Therefore, cross-border divisions
are considered more detrimental to creditors compared to cross-border
mergers, bearing in mind that the intensity of the negative effects depends
on the financial situation of each of the successor companies (Winner 2019a,
51). The interests of creditors have to be protected, since the assets are
divided and allocated to debtors against whom different groups of creditors
hold claims, while they have no influence on the distribution of assets and
liabilities (Davies et al. 2019, 208).

The negative effects are not the same for the creditors of all the companies
participating in the cross-border operation. They depend on the solvency
and indebtedness of the actual debtor before and after the cross-border
operation. Winner (2019a, 50) suggests that some creditors may not be
at risk at all, but rather the operation may even affect them positively (e.g.
the creditors of a company which merged with a much sounder company).
However, if both companies are sound, sharing the increased asset base
between all the creditors in the case of cross-border mergers will probably
not be detrimental to any of them (see Winner 20193, 50). Since the financial
situation does not change in the cross-border conversion, this operation is
less dangerous than a cross-border merger (Davies et al. 2019, 208). In fact,
it is the least dangerous of the three cross-border operations, regarding

741



J. Lepeti¢ (cTp. 733-762)

creditors in this sense. The most dangerous one is a cross-border division,
when the creditor protection issue is particularly delicate. This is especially
true for cross-border division by acquisition. It this case, there are also the
dangers related to the cross-border division by formation of new companies,
regarding the ratio between the assets and liabilities and the level of liquidity
of the successor companies (Alexandropoulou, Winner 2021, 590). Yet, in
addition to this, the creditors of the company being divided will also share the
same assets with the creditors of the recipient company (Alexandropoulou,
Winner 2021, 590). However, the 2019 Directive does not regulate this type
of cross-border division.?

In any case, the risks dictate the decision on which creditors should be
protected. It is clear that these risks differ according to the cross-border
operation at issue. In addition, it is also relevant whether the creditors are
voluntary or involuntary. Voluntary creditors may be able to mitigate these
risks since they can protect their interest through negative covenants in the
lending contract (see Bratton 2006, 55). These creditors may require the
debtor to not perform the operation without their approval (commitment
clause) or stipulate the acceleration of the loan (acceleration clause) or
stipulate the raising of the interest rate as a penalty for performing the
operation (Enriques, Gelter 2006, 432-33). Also, the disclosure of the
draft terms may influence a potential creditor when deciding whether to
enter into a relationship with the company. Therefore, it is important to
consider whether the voluntary creditors knew or might have known about
the company’s intention to undertake a cross-border operation. Unlike
voluntary creditors, involuntary (tort) creditors cannot protect themselves
in the way mentioned above. Furthermore, even some of the voluntary
creditors, especially the smaller ones who are not professionals, may not
be able to protect themselves with those covenants. (Winner 2019a, 52).
Finally, the interests of the creditors may be in conflict with the interests
of other stakeholders. Any distribution to the shareholders who exercised
their rights connected to a cross-border operation also creates a risk for
the creditors (Winner 2019b, 52-53). Therefore, even overprotection of the
minority shareholders may constitute a risk for the creditors.

28 See Directive 2019/2121, recital 8.
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4. CREDITOR PROTECTION SYSTEM IN THE NEW 2019
DIRECTIVE

The protection of creditors is deeply rooted in the company law tradition
of many Members States; therefore, it is not surprising that it found its way
into the 2019 Directive. The system of creditor protection is available only
to creditors of the limited liability companies that are formed in accordance
with the laws of a Member State and that have their registered office, central
administration or principal place of business within the Union, when these
companies carry out the cross-border operation. Some of these companies
are excluded or may be excluded from the scope of the Directive, which
depends on the decision of the Member States. For example, the rules of the
Directive do not apply to companies in liquidation when asset distribution to
their members has already begun, while the Member States may decide not
to apply the rules on cross-border operations - including the ones regarding
creditor protection - to companies that are subject to insolvency proceedings
or preventive restructuring frameworks.?® The Directive Proposal was
stricter in this regard, since it prescribed that companies are not allowed
to carry out cross-border operations when they are subject to insolvency
proceedings or preventive restructuring proceedings, which are initiated
due to the likelihood of insolvency, and during suspension of payment.°
Therefore, the Directive Proposal prevented companies that are insolvent or
on the verge of insolvency from carrying out these operations, because of
the vulnerability of the creditor interests (see Fuentes Naharro 2019, 44). In
this regard, the Proposal was more favourable to creditors.

The new Directive does not provide the explicit protection of debenture
holders or holders of securities, other than shares as a special type of
creditors in its separate provisions, contrary to the regulation in the
case of domestic mergers and domestic divisions, where this is the case
(Alexandropoulou 2021, 17).3! The lack of a reference to these types of
creditors may be interpreted in two ways: that the protection mechanisms
available to creditors in general are available to these creditors as well, or
that only the protection measures that are available to them in national
law apply (Alexandropoulou 2021, 17). Still, some types of creditors are
mentioned in the Directive in order to clarify that they may be protected

29 See Directive 2017/1132, Arts. 86a (3) and (4), 120 (4) and (5), and 160a (4)
and (5).

30 Directive Proposal, Art. 86¢ (2) (a), (b) and (c), Art. 120 (4) (a), (b) and (c), and
Art. 160d (2) (a), (b) and (c).

31 gee Directive 2017/1132, Arts. 100, 101, and 146 (5), and Art. 147.
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by the provided mechanisms of protection. Namely, the Member States may
include current and former employees with occupational vested pension
rights and persons receiving occupational pension benefits in the range
of protected creditors.?? Also, the interest of public creditors is especially
taken into account in the process of issuing the pre-operation certificate.
Furthermore, it seems that the EU legislator tends to especially provide
protection for voluntary creditors. Recital 24 of the new Directive uses the
phrase “creditors who entered into a relationship with the company”. This
wording implies that the voluntary creditors are the ones who should be
entitled to the right to adequate safeguards. Furthermore, the provision of the
Directive sets two conditions regarding the system of protection of creditors,
while neither of them is related to the types of voluntary creditors. However,
they are indirectly related to the limitation regarding the protection of tort
creditors. It may be concluded that the protection is not limited to voluntary
creditors who are not debenture holders or holders of securities other than
shares. Yet, if debenture holders and holders of securities other than shares
were not covered by the new Directive, they would still be protected by the
rules of national laws in the case of cross-border mergers or cross-border
divisions of a public limited liability company, according to the decision in
the KA Finanz AG case (Alexandropoulou 2021, 18). Bearing in mind that
this protection is limited to creditors of public limited liability companies
(although Member States may extend the application of these rules to
other companies as well), and that the new Directive does not contain the
mentioned limitation, the broader interpretation (i.e. that the protection is
available also to these creditors) should be accepted.

Most creditor protection mechanisms are available for each of the
three cross-border operations. These may be called general protection
mechanisms. Others are intended only for specific cross-border operations,
due to their characteristics, and thus may be addressed as special protection
mechanisms. The rule on jurisdiction in cross-border conversions and
the rule on joint and several liability in cross-border divisions belong to
the category of special protection mechanisms. The remaining protection
mechanisms are available for each of the cross-border operations.

Besides this criterion of whether or not a creditor protection mechanism
is available for each of the operations, there are other criteria that are also
relevant for their classification. In legal theory, the protection of creditors
is divided between institutional and individual protection, depending on
whether any action by a creditor is required. According to Winner (2019b,
55-56), on the one hand, institutional creditor protection does not expect

32 See Directive 2019/2121, recital 24.
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any action by the creditors (e.g. capital maintenance rule as a general rule
in the framework of company law). On the other hand, individual creditor
protection requires action by the individual creditor before or after a specific
date (Winner 2019b, 56-57). In general, the EU legislator has opted for the
individual protection of creditors in cross-border operations.

Based on the time criterion, the protection mechanisms that may be
applied before a specific date are ex ante mechanisms of protection, while
the ones available after that moment are ex post protection mechanisms.
The dividing line may be the date when the cross-border operation takes
effect or the general meeting of shareholders (Winner 2019b, 57). To put
it differently, ex ante protection means that protection starts prior to the
general meeting with the publication of the draft terms, while in the ex post
system of protection, the protection commences after the date of the general
meeting at which the decision was delivered or after the date when the
operation takes effect (Truli 2016, 38). For example, the rule on jurisdiction
in a cross-border conversion is applicable after the operation takes effect, as
prescribed by the new Directive. Also, the rule on joint and several liability
is an ex post creditor protection mechanism. On the other hand, the right
to obtain adequate safeguards may be exercised within three months from
the disclosure of the draft terms and thus should be classified as an ex ante
mechanism of protection, although it depends on whether the operation
took effect or not (Winner 2019a, 56). The new Directive does not prescribe
the strongest ex ante protection mechanisms - the creditors’ right to block
the cross-border operation, nor the exit right to creditors. Although the exit
strategy is mostly related to shareholders, creditors may use it as well, if
allowed. This implies the immediate reimbursement of their claims but it is
not accepted as a mandatory protective provision in the new 2019 Directive
(see Biermeyer 2015, 339). Both ex ante and ex post protection have certain
advantages and disadvantages. Ex ante protection provides certainty
regarding the operation, since the company will know what to expect after
the operation takes effect, but this certainly goes hand in hand with delays
because it is time consuming (Winner 2019b, 57; Papadopoulos 2012, 535).
However, others (Binard, Schummer 2019, 34) suggest that turning to ex
ante rules on the protection of creditors may lead to greater uncertainty
when implementing operations in general. It is irrefutable that ex post
protection generates no delays, but may create uncertainty for the creditors,
who may only take action subsequently (see Papadopoulos 2012, 535-536).
Moreover, ex post protection may even become available too late for them
(Winner 2019b, 57). Furthermore, the duration of the protection period is
also an important issue. It is well established that uncertainty and practical
problems may arise, particularly if the companies participating in the cross-
border operation are situated in Member States that apply different systems
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regarding the commencement and duration of the protection (see Truli 2016,
38). The new Directive contains the time framework for the application of
creditor protection mechanisms.

Creditor protection mechanisms may be mandatory or optional. If a
protection mechanism is mandatory, the Member State has to subscribe to
it. On the contrary, the Member States may choose not to prescribe creditor
protection mechanisms that are optional. The only optional protection
mechanism in the new Directive is the issuance of declaration of solvency.

Some creditor protection mechanisms are not intended only for creditors.
These protection mechanisms should be regarded as additional or as a
precondition for the protection of creditors in the narrower sense. Moreover,
they may be part of the procedure when a company undertakes the cross-
border operation, which serves for the protection of all stakeholders and
therefore should be addressed as creditor protection mechanisms in the
broader sense. These are disclosure rules, the right to be consulted, and the
issuance of a pre-operation certificate.

Mechanisms that are created only for creditor protection may be qualified
as mechanisms of creditor protection in the narrower sense. The EU legislator
set these rules in a single article on creditor protection per each of the cross-
border operation separately. These mechanisms are the right to adequate
safeguards, the solvency declaration, the rule on jurisdiction in cross-border
conversions, and the rule on liability in the terms of cross-border divisions.
The protection mechanisms in the broader sense are going to be analysed
before the ones in the narrower sense, bearing in mind that the former are
needed for the application of the latter. Creditor protection mechanisms in
the narrower sense may be divided in two groups: the ones available for all
the operations, and the ones available only for a particular operation. The
general protection mechanisms will be elaborated before the special ones.

Finally, it is not entirely clear whether the rules on creditor protection are
minimum harmonisation rules, i.e. whether the Member States may broaden
the range of protected creditors and whether they may provide additional
protection mechanisms that are not provided for in the Directive. Winner
(20194, 54) states that the Member States may introduce or maintain other
protection mechanisms bearing in mind that the rules on creditor protection
are minimum harmonisation rules. Garcimartin and Gandia (2019, 33 n.
56) raise some doubts although they admit that this conclusion may be
drawn from the explanatory memorandum that accompanied the Directive
Proposal.®® They explain that this interpretation may lead to the different

33 See Explanatory Memorandum to the Directive Proposal, 19.
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treatment of creditors and thus undermine the purpose of the Directive,
as well as that justifying the additional measures of protection would be
difficult under the test of proportionality. The Directive’s provisions on
creditor protection do not contain the words “at least” when defining the
range of protected creditors. On the contrary, these words are used when
the protection of shareholders is prescribed, which undoubtedly leads to
the conclusion that the range of protected shareholders may be broadened.
Furthermore, the conditions regarding the range of protected creditors
that are prescribed by the adopted Directive did not exist in the Proposal.
Therefore, the range of protected creditors is narrowed in the adopted
text. Moreover, the Directive contains one optional protection mechanism.
This may be an indication that other additional protection mechanisms
may not be provided by the national legislators. European Company Law
Experts (the ECLE) also consider these rules as minimum harmonisation
rules, although they failed to understand why the EU legislator empowered
the Member States to provide an optional mechanism of protection if this
is the case (Davies et al. 2019, 206). Winner (2019a, 54) opines that by
prescribing the rules on optional protection mechanisms, the EU legislator
intended only to push the Member States to include it in their legislation.
Nonetheless, it should not be disregarded that the explanatory memorandum
clearly mentions that the Member States may provide additional safeguards,
which is a more flexible solution. Providing additional safeguards may
comprehend both the range of protected creditors and the mechanism for
their protection. Although it is far from clear from the adopted provisions of
the new Directive, this interpretation should be accepted.

5. CREDITOR PROTECTION MECHANISMS IN THE BROADER
SENSE

There are three creditor protection mechanisms in the broader sense: the
rules on disclosure, the right to be consulted, and the issuance of the pre-
operation certificate. All three are part of the procedure of the cross-border
operation, which may be regarded as pre-conditions for exercising creditor
rights in the narrower sense.

5.1. Disclosure

Generally speaking, disclosure is a common creditor protection
mechanism. Its protective function is well known and broadly accepted (see,
for example, Merkt 2006, 99). Nevertheless, disclosure itself is not enough
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for the proper protection of creditors and is thus accompanied by special
protection rules. Creditors are protected through the disclosure of the draft
terms of the actual cross-border operation - a document which is drawn up
by the administrative or management body. The disclosure of the draft terms
is a means of informing the creditors about the proposed operation.?* It is a
precondition for submitting the comments on the draft terms by the creditors
and thus an ex ante mechanism of protection. However, protection through
disclosure is available not only to creditors but also to other stakeholders.
Therefore, it is a general protection mechanism.

The draft terms contain the information relevant to the creditors. Namely,
the draft terms of each of the cross-border operations include, amongst
others, any safeguards offered to creditors.3> Guarantees and pledges are
examples of safeguards that are explicitly mentioned in the 2019 Directive.
Creditors who are not satisfied with the protection in the draft terms
are expected to try to find a solution with the company before applying
for a safeguard to the appropriate authority. Nevertheless, there are other
pieces of information that are important to creditors in the case of cross-
border mergers or cross-border divisions, aside from the abovementioned
content. These elements of information are connected to changes regarding
assets and liabilities. The draft terms need to contain the information on the
evaluation of the assets and liabilities that are transferred to the company
resulting from the merger, or that are going to be allocated to each company
involved in the cross-border division, as well as the dates of the merging
companies’ accounts used to establish the conditions of the merger, or the
date of the accounts of the company being divided in the case of cross-border
divisions.3® Furthermore, the draft terms of a cross-border division consist
of the precise description of the assets and liabilities of the company being
divided, together with the statement regarding their allocation between
the recipient companies or the retaining of those by the company being
divided in the case of partial divisions or divisions by separation, as well as
information on the treatment of assets and liabilities that are not explicitly
allocated.?”

With regard to the cross-border division, the requirement regarding the
detailed information mentioned above is at least in part the result of the
recognised increased risks for the creditors. Settling the issue of assets and

34 See Directive 2121/2019, recital 12.
35 See Directive 2121/2019, Art. 86d (f), Art. 122 (n) and Art. 160d (q).

36 See Directive 2017/1132, Art. 122 (k) and (I) and Directive 2019/2121, Art.
160d (m) and (n).

37 See Directive 2019/2121, Art. 160d ().
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liabilities that are not included in the draft terms is particularly important
in the event of the insolvency of any of these companies. Creditors need all
the information related to the assets and liabilities of their debtor, since
their interests are reflected in the company’s ability to repay the debt once
it becomes due. This crucial information is necessary in order for them to
decide whether to apply for additional safeguards. The situation in a cross-
border conversion is different, since the assets and liabilities remain the
same. Still, creditors should be protected because of the change of applicable
company law in the case of cross-border conversions.

The protection of creditors through disclosure was more comprehensive
in the Directive Proposal compared to the adopted solution.®® Unlike the
adopted 2019 Directive, which contains only one mechanism of creditor
protection in relation to disclosure, the Directive Proposal also included
an additional one. In addition to the protection through the disclosure of
the draft terms, creditors were also protected by the disclosure of the
independent expert report. According to the Directive Proposal, creditors
were presumed not to be prejudiced by the cross-border operation if the
independent expert concluded that there was no reasonable likelihood that
the rights of creditors would be unduly prejudiced.?® The report containing
this conclusion was to be disclosed together with the draft terms. When
such conclusion is missing, it may be a signal to creditors that they should
apply for adequate safeguards. This solution was abandoned and, therefore,
the role of the independent expert is not significant for the protection of
creditors.

5.2. The Right to be Consulted

Creditors have a right to be consulted in the form of submitting their
comments on the draft terms to the company, no later than five working
days before the date of the general meeting.*® The company has to disclose
the notice regarding this right at least one month prior to the general
meeting. The right to be consulted is a creditor protection mechanism in
the broader sense, since it is not created for their specific needs and is also

38 Proposal for a Directive Amending Directive (EU) No. 1132/2017 as regards
cross-border conversions, mergers and divisions, COM/2018/241 final - 2018/0114
(COD), Brussels, 25 April 2018.

39 See Directive Proposal, Art. 86k (3) (a), Art. 126b (3) (a), and Art. 160m (3) (a).

40 See Directive 2017/1132, Art. 86g (1) (b), Art. 123 (1) (b), and Art. 160g (1)
(b).
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available to shareholders and employees. This is the weakest mechanism
of creditor protection. It is unlikely that shareholders will be influenced
by the creditors’ comments to such a degree that that the comments will
affect the shareholders’ decision regarding the voting on the cross-border
operation. Shareholders are naturally concerned about the impact that the
operation may have on their rights, and not about the specific claims that
creditors may hold vis-a-vis the company. Therefore, the relevance of this
protection mechanism is manifested only in the company receiving notice
that the creditors are unsatisfied, which would leave enough time for the
company and its management to find a solution and ensure the protection of
their rights. Also, this may be an early indication that the creditors will likely
apply for additional safeguards.

5.3. Issuance of The Pre-operation Certificate

The issuance of the pre-operation certificate is a part of the procedure of
each cross-border operation. The competent authority of the Member State
will scrutinise the legality of the cross-border operation regarding the parts
of the procedure that are governed by its law and issue a certificate if all the
conditions are met and all the procedures and formalities are completed.
The issuance of the pre-operation certificate is particularly important for
public creditors, since the competent authority may check whether there
are any unfulfilled obligations towards them and whether these obligations
are sufficiently secured, if this is part of the procedure and formalities.*! As
stated in recital 39 of the Directive, its aim is to ensure that the operation
does not prejudice the creditors. Also, the proceedings initiated by the
creditors may have consequences on the issuance of the pre-certification
of the actual operation.*> However, it is primarily connected to the public
interest and only indirectly to the interests of the different stakeholders (see
Alexandropoulou 2021, 11). All in all, this protection mechanism is not far
reaching when it comes to creditor protection in general.

41 Directive 2019/2121, recital 39, and Directive 2017/1132, Art. 86m (1), Art.
127, and Art. 160m (1).

42 See Directive 2019/2121, recital 37.
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6. CREDITOR PROTECTION MECHANISMS IN THE NARROWER
SENSE

Creditor protection mechanisms in the narrower sense are concentrated
in the provisions of the 2019 Directive which regulate solely the protection
of creditors. Of the four mechanisms, two are available for all cross-border
operations, while two are applicable only to one of these operations. Applying
for safeguards and the issuance of a solvency declaration are general
protection mechanisms that are available for every cross-border operation.
One of the special protection mechanisms relates to jurisdiction in the case
of cross-border conversions, while the other is the rule on liability that is
available only for cross-border divisions.

6.1. The Right to Adequate Safeguards

Safeguards do not have to be provided to the creditors but if they are,
the related information must be included in the draft terms. Some doubts
regarding the interpretation of the Directive Proposal provision on the
content of the draft terms regarding safeguards were raised by the ECLE.
Nevertheless, the ECLE concluded that the words of the Directive Proposal
should be interpreted as indicating that offering safeguards to creditors
is not mandatory (see Davies et al. 2019, 206). Bearing in mind that this
provision corresponds and is almost identical to the one in the adopted
Directive, this position is also valid for the interpretation of the provision of
the new Directive regarding the information on safeguards included in the
draft terms.

Dissatisfied creditors, i.e. creditors who are not content with the safeguards
provided by the company in the draft terms - if provided at all - may apply for
adequate safeguards. These creditors should inform the company that they
plan to apply to the appropriate authority for adequate safeguards.*®> The
notification requirement enables them to find a solution with the company,
which would make the application for adequate safeguards to the competent
authority unnecessary. The Directive left it to the Member State to decide
whether the appropriate authority should be administrative or judicial.
The distinction between these possibilities should not be underestimated.
Court proceedings are usually longer and more expensive compared to

43 See Directive 2019/2121, recital 23.
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administrative ones (Kyriakides, Fournari 2020, 214-15). Nevertheless, the
Member States should take into account the tradition and particularities of
the country at issue when making such decisions.

Still, not all creditors have the right to apply for adequate safeguards.
The 2019 Directive sets two conditions regarding the claims of dissatisfied
creditors that need to be met in order for them to be entitled to apply
for adequate safeguards. The claim has to antedate the publication of the
draft terms of the cross-border operation and not to have fallen due at that
time. The range of protected creditors is narrowed in comparison with the
Proposal, which did not include any of these conditions.**

The first requirement tends to exclude persons who became creditors
after the disclosure of the draft terms, since they knew about the intended
cross-border operation and still decided to enter into agreement with
the company (Radovi¢ 2018, 652). Clearly, this explanation is limited to
voluntary creditors and thus cannot be applied to tort creditors. The second
requirement excludes from the system of protection creditors whose claims
have fallen due at the said time. The underlying rationale is that they are
able to ask for performance at once while being protected by the rules of
enforcement (Radovi¢ 2018, 653). This requirement indirectly excludes the
tort creditors from the range of protected creditors. Namely, their claims
are generally considered due from the moment when the damage occurred
(Vizner 1978, 832-834) To put it differently, the claims of tort creditors that
antedate the disclosure of the draft terms have fallen due before the time
of such disclosure. Therefore, the conditions set in this provision limit the
range of protected voluntary creditors only in relation to the time criteria,
while they indirectly exclude the tort creditors from the system of protection
if according to the national law their claims are considered due from the
moment when the damage occurred.

Creditors must apply for adequate safeguards within three months of
the disclosure of the draft terms of the actual operation.*> The competent
authority should compare the value and credit quality of the claim against
the company before and after the cross-border operation, since these should
be equal, while taking into account whether the claim may be brought in the

4 See Directive Proposal, Art. 86k (2), Art. 126b (2), and Art. 160m (2).

45 See Directive 2017/1132, Art. 86j (1), Art. 126b (1), and Art. 160j (1). The
deadline was shorter in the Directive Proposal since creditors were supposed to
petition for adequate safeguards within one month of the disclosure of the draft
terms. See Directive Proposal, Art. 86k (2), Art. 126b (2), and Art. 160m (2).
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same jurisdiction. For their claims to be awarded, creditors need to credibly
demonstrate that the satisfaction of their claims is at stake and that they
have not obtained adequate safeguards from the company.

Credible demonstration appears not to be easy to deliver by creditors.
This is particularly true for proving that the satisfaction of creditors is at
stake. The new Directive does not reveal what that means. Although this
requirement may not be connected to the financial situation of the company
in the case of cross-border conversions, since the assets and the liabilities
of the company remain the same, it should be interpreted as such in cross-
border mergers and divisions. This interpretation is in accordance with
the rules on domestic mergers and divisions, where the financial situation
is explicitly mentioned. Namely, creditors are protected if the protection is
necessary due to the financial situation of the merging company, or of the
company being divided and of the company to which the obligation is to
be transferred.*® It may be concluded that the wording “at stake” should be
understood as referring to the financial situation of the company at issue, in
cases of cross-border mergers and cross-border divisions. For example, the
claims may be at stake when the basic capital of the company undergoing the
cross-border operation is going to be decreased as a result of the cross-border
division, or when a company merges with another whose financial situation
is comparatively worse (see Radovi¢ 2018, 655). A credible demonstration
that the creditors did not obtain adequate safeguards should include the
presentation of the information regarding the safeguards provided in the
draft terms, if there is one, followed by the description of the claim and the
security, if it exists, together with an explanation why the additional safeguard
is needed. Furthermore, obtaining the safeguard depends on whether the
cross-border operation has taken effect or not. Namely, the safeguard may
be obtained only if the cross-border operation takes effect.*” To conclude,
the decision will depend on the result of comparing the financial situation
of the debtor before and after the operation. This explanation regarding the
words “at stake” is not too helpful with regard to cross-border conversions,
so it can be expected that creditors will hardly succeed in complying with

46 See Directive 2017/1132, Art. 99 (2) and Art. 146 (2).

47 The date on which the cross-border operation takes effect is determined by
the law of the departure Member State in the case of cross-border conversions, by
the law of the Member State to which the company resulting from the cross-border
merger is a subject in the case of cross-border mergers, and by a Member State to
which the company being divided is subject in the case of cross-border divisions.
See Directive 2017/1132, Art. 86q, Art. 129, and Art. 160q.
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this request in that specific cross-border operation. This is especially the
case bearing in mind that the special rule on jurisdiction is a protection
mechanism available to creditors only for this operation.

Finally, the adopted text of the Directive differs significantly from the
one of the Proposal. The right to adequate safeguards was not available to
creditors, i.e. they were considered not to be prejudiced in two alternative
situations.*® First, the creditors were presumed not to be prejudiced if the
independent expert concluded that there was no reasonable likelihood
that the rights of creditors would be unduly prejudiced when the company
disclosed the report together with the draft terms. Second, creditors may
not be awarded the additional safeguard when they are offered a right to
payment and if the right to payment is of at least an equivalent value to the
original claim, if it may be brought forward in the same jurisdiction as the
original claim and if its credit quality is at least commensurate with the
original claim. As noted by the ECLE, the Proposal did not indicate who
should assess the credit quality and this exception is not suitable for cross-
border conversions, since the change of assets and number of creditors does
not occur (Davies et al. 2019, 207). This concept was abandoned.

6.2. Solvency Declaration

The solvency declaration is a statement of the management or
administrative body of the company carrying out a cross-border operation
declaring that they are not aware of any reason why the company after the
conversion takes effect in the case of cross-border conversions, the company
resulting from the merger in the case of cross-border mergers, or any
recipient company in the case of full divisions and the company being divided
in the case of partial divisions, would not be able to meet its liabilities or the
liabilities allocated to them in accordance with the draft terms. Generally,
this mechanism of protection tends to protect creditors from the risk of
insolvency after the cross-border operation.*’ It is a declaration regarding the
financial status of the company being converted, or of each of the merging
companies or of the company being divided, no earlier than one month
before the disclosure of that declaration.>® The statement has to be based on
the information available to the management or the administrative body at

48 See Directive Proposal, Art. 86k (3) (a) and (b), Art. 126b (3) (a) and (b), and
Art. 160m (3) (a) and (b).

49 See Directive 2019/2121, recital 25.
50 See Directive 2121/2019, Art. 86j (2), Art. 126b (2), and Art. 160j (3).
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the date of the declaration. The body competent to issue the declaration is
required to make reasonable inquiries in order to determine the financial
status of the company.

As previously mentioned, this protection mechanism is optional. If the
Member State opts to require the drafting of a solvency declaration, the
company has to publish it together with the draft terms no more than
one month before the general meeting. Furthermore, in the case of cross-
border mergers, the solvency statement should be the same for all merging
companies, bearing in mind that it should be published together with the
common draft terms (Jevremovi¢ Petrovi¢ 2020, 269). If the laws of the
Member States to which the merging companies are subjects have chosen
different approaches, in a manner that this protection mechanism is not
available in each of the Member States, the issuing of a solvency declaration
would still be required. The wording of the Directive is clear - the Member
States may require this from each of the merging companies. If this
requirement is not met, it might be considered a lack of the procedure. Also,
this is in accordance with the private international law rule on cumulative
application of national laws (Jevremovi¢ Petrovi¢ 2020, 269).

Bearing in mind that the solvency declaration may be inaccurate or
misleading, the Member States should provide rules on liability of the
members of the management or administrative bodies. These rules should be
detailed, which is especially important in the case of cross-border mergers,
where this declaration is the same for all merging companies. Although the
directors of one company may not know enough about the financial status of
the other merging company, they may still be liable (see Jevremovi¢ Petrovié¢
2020, 269). However, the provisions of the 2019 Directive do not set any
rules regarding liability. Yet, in recital 25, the Directive provides the general
instruction that penalty and liability have to be effective and proportionate
in accordance with the EU law.5!

Finally, opting for this protection mechanism may also produce some
negative effects. The directors may decide not to proceed with the operation
in order to avoid possible liability connected to the signing of the declaration

51 The rules on the liability of directors where there is a likelihood of insolvency
are not harmonised. Nevertheless, the rule regulating the duties (but not the
liability) of the directors regarding their actions during that period is set in Article
19 of Directive 2019/1023 (Directive 2019/1023/EU on preventive restructuring
frameworks, on discharge of debt and disqualifications, and on measures to increase
the efficiency of procedures concerning restructuring, insolvency and discharge
of debt, and amending Directive 2017/1132/EU (Directive on restructuring and
insolvency), O] L 172 of 26/6/2019).
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of solvency (Alexandropoulou 2021, 19). However, this deterring effect may
be regarded as positive from the point of view of the creditors. Furthermore,
proceeding with the operation while providing protection for the directors
will lead to the increase of costs connected to the fees for consultants
and D&O insurance policies (Alexandropoulou 2021, 19). In conclusion,
its optional nature and the under-regulation regarding liability make this
protection mechanism weak and not too attractive for the Member States.

6.3. Jurisdiction

The creditors of a company performing a cross-border conversion are
additionally protected by the special rule on jurisdiction. There is only one
requirement regarding the creditor’s claim that has to be met - the claim
needs to antedate the disclosure of the draft terms of the cross-border
conversion. All creditors whose claims antedate the disclosure of the draft
terms may institute proceedings against the company in the departure
Member State within two years of the cross-border conversion takes effect.>?
To put it differently, creditors may sue the company in the Member State of
its origin. This protection mechanism applies to all creditors whose claims
became due in the period of two years from the cross-border conversion
taking effect (same as Alexandropoulou 2021, 19). This is significant for
smaller creditors who did not protect themselves by choice-of-forum clauses
(Winner 20194, 60).

This possibility should be without prejudice to the rules on jurisdiction
set in Union law, national law, or arising from a contract. It is an additional
rule to other rules on the choice of jurisdiction. Creditors may not use this
protection mechanism when jurisdiction is exclusive according to Regulation
(EU) No. 1215/2012 (Alexandropoulou 2021, 20).°® The reason why this
protection mechanism is available only in cross-border conversions may be
that the EU legislator considered this operation more dangerous than others
since the applicable law may change without the transfer of assets (Winner
2019a, 60).

52 See Directive 2019/2121, Art. 86j (4).

53 Regulation No. 1215/2012 on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters, O] L 351 of 20/12/2012 (Brussel
I-bis Regulation).
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6.4. Joint and Several Liability

In the case of cross-border divisions, a special protection rule is provided
for creditors whose claims are not settled by the company to which
the obligation is allocated. This mechanism of protection is designed to
counteract the specific risks faced by creditors in the case of cross-border
divisions performed by their debtors. The draft terms of the cross-border
division have to contain the information on which company is liable to
which creditor. Namely, if a creditor of the company being divided does not
obtain satisfaction from the company to which the liability is allocated, the
other companies involved - i.e. the recipient companies in a full division and
the company being divided in the case of partial division and divisions by
separation, will be jointly and severally liable with the company to which
the subsidiary liability is allocated.>* Therefore, the creditor needs to try to
settle with the main debtor - the company to which the liability is allocated
- before demanding fulfilment from the other debtors. Only if the main
debtor fails to fulfill its obligation, the creditor may receive satisfaction
from the other liable companies. The maximum amount of joint and several
liability of any company involved in this cross-border operation is limited to
the value of the net assets allocated to it at the date on which the division
takes effect.

Unlike in the case of domestic divisions of public limited liability companies
where many different options were available, the EU legislator decided to
prescribe two mandatory creditor protection mechanisms in cross-border
divisions: the right to obtain safeguards, and the rule on joint and several
liability of the companies involved in the cross-border division, when the
obligation is not fulfilled by the main debtor (subsidiary liability), plus the
optional mechanism regarding the solvency declaration.>® Also, the legislator
did not refer to the complicated system of protection in domestic divisions,
where the right to obtain the additional safeguard may be combined with
the rule on joint and several liability when the main debtor does not fulfill
its obligation or with the rule on joint and several liability of the recipient
companies for the liabilities of the company being divided, which is not a
subsidiary liability. Bearing in mind the complicated system of creditor
protection in national divisions, the adopted system of creditor protection in
cross-border divisions should be welcomed.

54 See Directive 2019/2121, Art. 160j (2).

55 Compare Directive 2019/2121, Art. 160j (2), and Directive 2017/1132, Art.
146.
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7. CONCLUSION

Previous rules on cross-border mergers were improved by the new
Directive while completely new rules were prescribed for the other two
cross-border operations. Nevertheless, the rules of the 2005 Directive on
cross-border mergers were a foundation for future development regarding
the rules on all three cross-border operations. The European legislator chose
a technique of regulating them one by one while not combining domestic
with cross-border operations. The protection of creditors is mandatory in
all three cross-border operations. The protection is individual, since creditor
should take action in order to be protected. Some of these mechanisms are
ex ante protection mechanisms, while others are ex post mechanisms of
protection. All the potential risks for creditors connected to the cross-border
operations are clearly considered by the EU legislator. Namely, as a result
of a cross-border operation, the debtor and/or its financial situation may
be changed, as well as the applicable company law. Regarding the range of
protected creditors, it is not completely clear whether the rules on creditor
protection cover all types of creditors. On the one hand, the protection is
not limited to voluntary creditors who are not debenture holders or holders
of securities other than shares while, on the other hand, it seems that the
tort creditors are indirectly excluded from the system of protection. The
interpretation of the provisions of the Directive, in their linguistic meaning,
leads to the conclusion that the range of protected creditors may not be
broadened and that additional protection mechanisms not provided for in
the Directive may not be prescribed by the national legislators. Nevertheless,
the explanatory memorandum of the Directive Proposal makes it clear that
this was not the intention of the EU legislator. The linguistic interpretation
should not prevail, i.e. the range of protected creditors may be broadened
and additional safeguards may be provided.

Creditor protection mechanisms provided for in the Directive may be
divided into protection mechanisms in the broader sense and the ones in
the narrower sense. The former are not intended only for creditors and they
serve as pre-conditions exercising of creditor rights. These are the rules on
disclosure, the right to be consulted, and the issuance of the pre-operation
certificate. The procedure of the cross-border operation itself comprises of
the creditor protection mechanisms in the broader sense. Protection through
disclosure relates only to the disclosure of the draft terms. Although the
disclosure itself is not enough for the proper protection of creditors, it is the
most important mechanism in the broader sense, since it is a precondition
for the application of other protection mechanisms. Protection through the
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right to be consulted is the weakest among them. The creditors’ comments
may be a way to inform the company that they are not satisfied with the
offered safeguards, which would leave enough time for the company to find
an adequate solution that is acceptable to the creditors. The issuance of the
pre-operation certificate by the competent authority is an indirect protection
mechanism, which is relevant mostly for public creditors. Therefore, the
main protection mechanisms are the latter - the protection mechanisms in
the narrower sense - which are created exclusively for the protection of the
interest of the creditors. Most of these mechanisms are general, since they
are available in all three cross-border operations. However, some apply only
to particular ones.

Protection in the form of applying for safeguards is provided only if
certain conditions are met. Namely, claims should antedate the disclosure of
the draft terms and they should not have fallen due at the time of disclosure,
while their satisfaction should be at stake. Only the creditors who did not
obtain an adequate safeguard from the company may be awarded this
protection. Besides being not secured or being not secured enough, the
satisfaction of their claims needs to be at stake, i.e. threatened or at risk
by the cross-border operation. This should be credibly demonstrated by the
creditors. The meaning of the words “at stake” is particularly problematic
in the case of cross-border conversions and that is why it may be expected
that this protection mechanism will not be very helpful, at least in such
cases. Protection in the form of the issuance of the solvency declaration is
the weakest mechanism of protection in the narrower sense, because it is
optional, while no detailed rules regarding the liability of the administrative
or management body are provided. The special rule on jurisdiction, which
enables creditors to initiate the proceedings in the Member States of the
company’s origin, within two years of the operation taking effect, is available
only in cross-border conversions. This is possible when jurisdiction is not
exclusive and where the prorogation clause is not prescribed in the contract.
Therefore, it is considered useful for small and non-professional creditors,
who might be exposed to costs and thus be unwilling to sue in a different
country. Finally, the last protection mechanism available only in cross-
border divisions is subsidiary joint and several liability of other recipient
companies with the company to which the liability is allocated, in the case of
full divisions, and of companies being divided, in the case of partial divisions
or divisions by separation. Unlike the complex rules on joint and several
liability in domestic divisions, this rule is clear and should thus be welcomed.

Although there is room for improvement regarding the protection of
creditors, and especially regarding the need for clarification concerning
the range of protected creditors and the meaning of the words “at stake”,
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with regard to the satisfaction of claims in cross-border conversions, it
is undeniable that the adopted system of protection is well designed. To
conclude, the interests of creditors are well protected in each of the cross-
border operations.
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HECATJIACHOCT POAHUTEJbA O NNPOMEHH
NMPEBHUBAJINLLITA AETETA — [TPOLIECHOINPABHE
ANJIEME U MOI'YRA PELLERA

Y cayuajy kada podumess koju He epuiu podumesbCko Npago Huje cazAacaH
ca npomeHoM npebusasuwma demema, 00HOCHO npecesbetbeM y UHOCMPAH-
cmeo ca podumesbeM Koju camocmasHo 8puu podumessCKo npago, Hawu cy-
dosu, no npasu.y, 3aysumajy cmas 0a UcKsmy4ueo 3602 moza wmo Huje dao
cazsnacHocm podume.sbd Koju He 8puiu podumesbcko hpaso mpeba 0eAUMUYHO
Auwumu podumesbckoz npaga u mume omozyhumu da o npomeHnu npebusa-
JAuwma dpyeu podumess 0day4yje camocmasHo. Y meopuju hopoduuHoz npa-
80 Maked nNpakca je KpuMuKosaHa KAo Henpuxeam.vuea, na ce Hamehe no-
mpeba da ce ucmpasice u dpyze npoyecHe mMo2yhHocmu y mum cumyayujama.
Y osom pady ce anaausupajy pasauke npedmema cnopay nocmynky 3a oeau-
MUYHO AUUIerEe podumesbCKoz npasa u hpedmema chopa y cay4ajy kaoa Hema
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€az2aacHocmu 0 NPOMeHU npe6usa uwma, UcChyreHoCcm yca068a 3a 8oherbe no-
cmynka y cnopy 3a sawumumy npasa demema koju je npedsuben [lopoduyHum
3aKOHOM U 8pcma 3awmume Koja 6u 6u/1a hpumepeHa pewlery mux cnoposa.

KibyuHe peun: JeaumuuHo auwere podumessckoz npasa. — (He)cazaac-
Hocm podumesba ca NpomMeHOM npebusaauwma demema. —
Ilocmynak. - Cydcka 3awmuma.

1.yBOA

360r eKOHOMCKe KpH3e, OTEXaHOI 3aloll/baBakba M (QUHAHCHjCKUX
Telllkoha Koje U3 Tora nporsuJase, cBe je yenrha rnojaBa npecesbema gieteta/
Jlelie y MHOCTPAHCTBO C€a POAUTE/beM KOjU CaMOCTATHO BPIIH POAUTE/HCKO
npaBo. He Tpe6a, MehyTUM 3aHeMapUTH HU OKOJHOCTH JIMYHE HPUPOLE
- 3aK/byuere HOBOI Opaka WJIM 3aCHUBAame HOBe BaHOpavyHe 3ajeHUILE
poauTe/ba WJIM Kesby 3a MOBe3UBameM ca nopoaunoM. IlpaBHo, a moce6-
HO NPOLIECHONPABHO, Y TUM CJy4yajeBUMa je CIOPHO KaJia Ce Ipece/bery
(mpoMeHU mpebUBaIULITA) NPOTUBU POAUTE/b KOjU HE BPIIU POAUTE/HCKO
NpaBo jep ce y MpaKCcH HalIUX Cy/l0Ba y TUM CUTyallljaMa npuberasa Jesu-
MHUYHOM JIMIIEHY POJUTE/bCKOT NPaBa pPoAUTE/bA KOjU TO MPABO He BPIUU
Kao jeJMHOj aJTepHAaTUBM. TakaB NMPUCTYN CYACKe IpakKce 3amnaxeH je U
KPUTHUKOBAaH y Halloj NPaBHOj TEOPHjH JAeceTak rojvHa yHasaj (BUAETH,
Ha npumep, JApamkuh 2012, 366-381; Jipamkuh 20206, 264-266; Apcuh,
Banuh 2018, 156-157). [Ipu ToMe, npece/berse feTeTa y ApYry JpKaBy He-
yInopeAuBO HENOBOJbHUjE YTHUYE Ha OJpKaBarbe JUYHUX OJJHOCA POAUTE/bA
KOjH He BPLIM POAUTE/bCKO IIPABO U JIeTeTa, Ka0 U Ha IPaBO HA MOLITOBaHbE
HOPOJHUYHOT )KUBOTA Y OJJHOCY Ha IPOMEHY Npe6UBaJIMIITA Y OKBUDY JprKa-
Be WIHM y ClIy4ajy NyTOBamwa JeTeTa 0e3 NMpoMeHe NMpeOGUBajULITA — M3
TYPUCTHUYKUX WUJM 3JpPaBCTBEHUX pasJjora, 360r eKCKyp3uja, TaKMHU4YeHa
Y ca. [lella Koja cy HaBpiuusia 15. ToJJUHY XMBOTa U Koja Cy CrocobHa 3a
pacybuBame uMajy mpaBo Ja ofisiyde ca KojuM he poauresbeM xuBetu?, na
je mpeAMeT aHa/IMU3e ¥ pajy lpece/beme Aelie Miuahe of Tor y3pacra.

Y npouecHum ofpenbdama [lopoguuHor 3akoHa Peny6iinke Cpbuje mory
ce Npeno3HaTH aZleKBaTHUjU, Mabe PUTHJHU NPUCTYIH paspelliewny Mpo-
6/1eMa HecarJIaCHOCTH ca [pece/bebeM Y OJHOCY Ha MPUCTYII CyZi0Ba KOjH ce
CBOJM Ha JIeJIMMUYHO JIMLIEHe POAUTE/bCKOT IIpaBa poAuTe/ba KOjU TO Ipa-
BO He BpiIM. HajipuxBaT/bUBHje pellebe je IpUMeHa IpaBua 0 Moce6GHOM

1 Mopoauunu 3axou — 113, Cayacbenu 2aachux PC 18/2005, 72/2011 - ap. 3akon

u 6/2015, 4. 60, cT. 4.
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HecarnacHocT poauTesba o NnpoMeHu npebuBanviiTa geteta

NapHUYHOM MOCTYNKY 3a 3amTUTy npasa geteta (I13, i 261-273), koju
je u mpegBubheH Kao MpOLlECHM MexaHM3aM 3allTUTe OHMUX mpaBa kKoja [13
NpU3Haje JeTeTy, a HUCY 3allTuheHa NPUMEHOM NpaBWJa APYyruUX MOCTY-
naka. Kako ce, MehyTum, poguTe/by KOjU BPIIM POJUTE/HCKO MpPaBO He
MOXKe YCKpPaTUTHU IPaBO Ha MNOJHOLIEHe Tyx6e 3a JAeJUMHUYHO JIMLIEHE
POAUTE/LCKOT IPAaBa, HEONXOAHO je PAa3MOTPUTH U MPOLECHU TOJI0XKA], O]1-
HOCHO MOTYhHOCTH KOjuMa TyxeHU (pOoAUTEe/b KOjU He BPIIM POAUTE/HCKO
NpaBo) pacnoJiaxke y 0BOM C/Iy4ajy. JefHa o, MOTrYRHOCTH je U UHULIUpaHbe
NpeuCnuTHBaka (M3MeHe) HaulHaA Bpliewma POJUTes/bCKOr mpaBa. Takobe,
MoOpajy 6UTH pa3sMOTpeHa U y3eTa y 063up U opulijesiHa oBamhema Cyaa,
OJIHOCHO O/ICTYIame Of AUCIO3UTHBHE MakcuMe. CBe To ynyhyje Ha Heor-
XOAHOCT carJie/laBama MpobJseMa y MHUpPeM, MaTePUjaTHOIPABHOM U IpO-
LleCHONIPaBHOM KOHTeKcTy. [IpezJiokeHa pellema, NaK, MOPajy HpyKaTu
aleKBaTHY 3alITUTY JAeld, OJHOCHO OUTHU y Haj60/beM UHTEPEeCy [IeTeTa,
aJlu U PoJWTes/ba KOjU Cy y CIOPY, OAHOCHO He MOTy MOCTUhM cariacHoCT,
He CaMo O MPOMEeHH NPeOGUBaNUILTa, Beh U 0 ApyruM nuTamruMa Koja 6UTHO
yTudy Ha XuBOT geTteTta (13, 4. 78, ct. 3).

2. BPLUEHE POAUTEJLCKOTI MPABA, HAANEXHOCT 3A
PELLABAHE CMOPOBA U (HE)CABECHOCT

OCHOBHM NPUHLMI Bpllewa POAUTE/bCKOr IpaBa KOjU je YCBOjeH V
3aKOHMMa KOjU peryyMily MaTepHjy MOpOAUYHOINPAaBHUX OAHOCA jecTe 3a-
jelHUYKO U crnopasyMHo Bpiuewe. Taj mozen [13 6e3ycioBHO mpuxBaTa
oApeAooM usaHa 75, cT. 1 y okoJIHOCTUMA KaJla POJUTE/bU BOJe 3ajeIHUYKHU
KUBOT. Y CTaBy 2 UCTOT 4JaHa TaKaB NMPUCTYN ce npeJBruba U y cuTyanuju
KaJla pOAUTE/bU He BOJE 3ajeJHUYKH )KUBOT, a/I1 Y3 YCJIO0B Ja CY 3aKJby4YUIU
CropasyM o0 3ajeJHUYKOM BpLIelky POAUTE/bCKOT NPpaBa U Jia je CyZ YTBPAUO
Jla TakaB CIOpa3yM OJroBapa OCTBapemy NPHUHLUIA Haj00Jber WHTEepeca
JeTteTa. Hu y yciioBuMa y KojuMa jeilaH poAuTesb BPLIM POAUTE/LCKO IPABO
(13, wn. 77) Apyru poAUTEs/b HUje MOTIYHO JHUIIEH IPaBa U AYXKHOCTH Koje
YUHe CaJip>KMHY POJUTE/bCKOr ofHOoca. HauMe, Ha OCHOBY ofpezbe dsiaHa
78, cT. 3 poauTesp KOjU He BPUIM POAUTE/bCKO NPABO U Jjla/be MMa MpaBo U
ob6aBe3y fAa U3/JpKaBa JeTe, [a ca [IeTETOM OZpXKaBa JIMUYHe OJHOCE U Ja
ca poAuTe/beM KOjU CaMOCTAJHO BPLIM POAUTE/bCKO MPABO 3ajeJHUYKU U
CIOPa3yMHO OJJiydyje 0 MHUTakHUMa Koja OGUTHO yTUYy HA XUBOT JeTeTa.
Y unany 78, cT. 4 HaBoJle ce HeKa Of TUX NMUTamka — 06pa3oBame JIeTETa,
npejy3uMamwe Behnx MeJMIIMHCKUX 3axBaTa HaJj JeTeTOM, IpOMeHa mpe-
OMBaIMIITA JleTeTa U pacliojlaralbe UMOBHHOM JIeTeTa BeJUKe BPEJHOCTH,
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a U3 CTU/M3alyje 3aKOHCKOT TeKCTa CJ1eiu Ja je Habpajamwe exempli causa
Te Jia CyZ MOXe in concreto a oLemwyje, Kao paKTUUKO NUTakbe, LITA je Of
OGUTHOT 3Ha4aja 3a )KUBOT AeTeTa ([Jpamkuh 20203, 287).

YKOJIUKO pOAUTE/bU He MOTY Jla IOCTUTHY CIopa3yM O OGUJIO KojeM of
NMTawka Koja GUTHO YTUYY HA >KUBOT JleTeTa, NPMMapHO Ce NpUMEHY]y
npaBusia [13 o MpeBEHTHBHOM M KOPEKTHBHOM HA/30py HaJ| BpLIEHEM
pOAUTE/bCKOT TpaBa oA opraHa crapaTesbcTBa (I13, 4i. 79-80). MebhyTuwm,
y TeopHuju ce UcTU4e Aa, npeMa [I3, mocToju camMo jefHa cUTyalUja y Ko0joj
OpraH CTapaTe/bCTBA Y OKBUPY NpPEBEHTHBHOI HaJ30pa MOXe Ja JOHece
OJIIyKy O NMUTalby Koje GUTHO yTHYe Ha XKUBOT JeTeTa — MOXe OAJYYUTH
0 UMEHY JieTeTa Kajila poAuTe/bu He MOry Aa ce criopasymejy (113, wi. 344,
cT. 4; BraamkoBuh 2018, 211). HWcToBpeMeHO, 1OGPOBOLHOCT MpPUMEHE
nocpejioBatha OrpaHHUYaBa JIOMeTe TOT MOCTYNKA.> YKOJUKO TAKBY 3aKOHOM
npejBuheHN MeTOAH He OyAy Jja/vd pe3yJTaT, O4HOCHO aKO Ce He MOCTUTHE
cropasyM, clop KojH IocToju usMeby poauTesba U Koju ce (Kao U y Jpyrum
CUTYyallMjaMa) HeraTHBHO OJipakaBa Ha JIMYHOCT U Pa3BoOj JeTeTa, Hherosa
npaBa M MHTepece, pellaBalie ce CyACKUM MyTeM.

[IpuGeraBame AeJUMHUYHOM JIMLIEHY POJAUTE/HCKOr MpaBa poOJUTEbA
KOjU He BPIIW POJIUTE/bCKO MPABO UCKJ/BYYMBO 300T TOra ITO o/6Wja fa Aa
CaryIaCHOCT 3a IpOMeHy Npe6bHBaUIITa JeTeTa CBAKaKo je Npo6JieMaTU4YHO.
Haume, npema ozpenou ui. 82, ct. 1 [13, fesIMMUYHO JIMIIee je ocaeAula
HeCaBECHOT BplIeHa MpaBa WM AYXHOCTU W3 CaJIpKUHE POAUTEbCKOT
npaBa. CaBeCHOCT, Kao MPaBHU CTAaHZAAP/, y BPIIEHY POAUTE/HCKOT MPaBa,
MorJIa 64 ce OAPeIUTH KA0o MOCTyambe POAUTE/bA Y CKJIAAY ca AYKHOCTUMA
¥ o6aBe3aMa Ha HauWH NMPUXBAT/bUB Y KOHKPETHUM OKOJIHOCTHMa U NpeMa
cxBaTawy cpejrHe. Kako je HecaBeCHOCT y Bpllewy pOJUTe/bCKUX NIpaBa U
Jy?>KHOCTH YCJIOB 3a JeJIUMHUYHO JMlIekhe POAUTE/bCKOT IPaBa, CYJ je Ay»KaH
Jla in concreto ucnuTa Aa Jid Cy OJAHOC POJAUTe/ba NpeMa JAeTeTy U HauuH
HErOBOT Bplliekha POAUTE/bCKUX JYKHOCTH U IpaBa INpe cBera y CKJIaAy
ca 3aKOHCKUM IIpaBMMa JieTeTa U eroBuM MoryhHocrtuma.®> Ha ocHoBy
oapenaba I13 u oaromapajyhux HopMu MehyHapojHOr mpaBa, mpe cBera
KoHBeHIMje 0 mpaBHMMa JleTeTa, CBaKO JieTe UMa, Y3 3aKOHCKA OTrpaHuYeHha,
OpojHa MpaBa W3 KOjUX MPOM3UJa3u obGaBe3a PoJAHMTesha Ja, V CKIAAY ca

2 IIpema 4. 80, ct. 2, T. 2 13, opraH crapaTesbcTBa ynyhyje Ha mocpeoBame.

3aKOoH 0 IOCpe/JiOBakby Y pelllaBamwy CopoBa, CayscbeHu eaacHuk PC 55/14, roso-
pH 0 MOCpeJi0Baly y HOPOJUYHUM CIOpoBUMA (WI. 3, CT. 2), a JOGPOBOJBHOCT je
oapebeHa y 4iany 2.

3 Pememe Bumer cyna y Moxapesiy 1 I'x2 7/19, 20. debpyap 2019, Buamen

Buweez cyda y [oxcapesyy 7/2019, Intermex, Beorpag,
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cBojuM MoryhHocTHMa, 06e30e/ie [eTeTy yCJOBe 3a OCTBapUBambe THUX
npaBa, LITO MoJ[pa3yMeBa W y/arame J0JaTHUX Hamopa paju CTBapama
yCJIOBA 3a NMpaBUJIAH PacT U pa3Boj JeTeTa.

HecaBecHoCT y Bpluemy poAUTE/bCKUX IpaBa ce He MpeTIocTaB/ba Beh je
JI0Ka3yjy poAUTe/bM WM ApyTa Jula oBjaliheHa 3a MoKpeTarme MOCTYIKa
3a Julleme poguTes/bekor npasa (I13, ui. 264, ct. 2). [IpuMeHa ucTpaxkHOT
HayeJsa ycJOBJ/baBa 06aBe3y CyAa Ja CaMOCTAJTHO UCTPAXKYje U YHUIbEHUIE
KOje CTpaHKe HUCY U3HeJle y NOCTYINKY, Ia U KaJia ce TU4y (He)caBeCHOCTH
poautesba (I13, wi. 205). Kako ce npaBHU CTaHAAPJ, CABECHOCTH Y BpILEHY
pOJMTe/bCKOT IIpaBa KOHKPETHU3yje, OJHOCHO Jo6uja oApeheHy caipKUHY
y IpaKcu Cy/l0Ba, TO NMOJpa3yMeBa CBeCTpaH, CBeoGyxBaTaH MPUCTYI CYJ0-
Ba U HECNOPHO yTBphHUBame CBUX YMIbEHULA KOje ce OJJHOCEe Ha NMPUCTYI
BplIeby POAUTE/bCKOT NpaBa. CaBeCHO U GPMKJ/bUBO [TOCTYNake POAUTEbA
y BplLIemy POAUTE/bCKOT IpaBa MoApasyMeBa yJjarawe NoceGHOr Hamopa
U TpyZAa [a ,JIMYHU KOHTAKT ca AeTeToM Oyze afieKBaTaH, NpuaaroheH mno-
Tpeb6aMa M y3pacTy MaJjoJIeTHOT JeTeTa, XKeJbU JleTeTa Ja 6yAe BO/beHO U
npuxBaheHo y cpesiunu y kojoj xusu“.* [IpeMeT nporeHe Cy/a je u npuBp-
KEHOCT poAuTesby (poAuTe/buMa), GJIUCKOCT, OTBOPEHOCT, HEMOCPELHOCT,
HCKPEHOCT U HeXXHOCT y OJJHOCY POAMTe/ba U leTeTa U y3ajaMHa Jby6aB U TO-
mwinHa.’ [loce6HO ce Mopajy MpolembUBaTH MOTUBY POJUTE/bA 3a ofpeheHo
NOHAlllake, HA MPHUMep, Aa je ayTeHTUYaH MOTHB oOlla Jja ce JeTeTy 3abpa-
HU Jla 1oceJlyje MyTHY UCIpaBy 6MO0 Jla HACTaBM CyKo6 ca MajKOM JieTeTa, a
He KkeJba Jia JieTe octaHe y Cp6uju.® [locefoBarbe JIUIHUX U POJUTE/bCKUX
KalalnuTeTa Jia ce OJrOBOPH Pa3BOjHUM NoTpebGaMa JeTeTa y CKJIaAy ca
y3pacToM, IoCTaB/balbe TPaHMLA M IpaBUJA MOHAllaka, UCTPAjHOCT Y
3aXTeBMMa KOjU Ce NOCTaB/bajy JeTeTy, GJEKCUOUIHOCT Y MOCTYNawy Y3
yBaxkaBabe JIMYHOCTH JleTeTa U KOHTeKCTa y KoMe JleTe [ToKa3yje oapeheHo
NOHallake, IPeno3HaBakmhe Pa3BOjHUX U HHAMBU/AYAJHUX NOTpeba JeTeTa U
0CeT/bUBOCT Ha bUX, 06e360eheme oNTHMaNHO CTabU/IHe CpeiMHE 33 pa3Boj
KalaluTeTa JleTeTa, CIPeMHOCT PoAuTe/ba Jja pa3Buja CBoje KOMIIeTeHIje
y OCTBapemy Te yJIOTe, CaMO Cy HEKH OJ] KpUTEpHUjyMa O KojuMa ce Mopa
BOAUTH padyHa KaZla ce OJJIy4yje O CAaBECHOCTH y BpIIEHY POAUTE/bCKOT
npaBa.” OAJIYKY 0 JeJTUMUIHOM JIMIIEHY POAUTE/bCKOT paBa Cyz MOXKeE J10-

[Ipecyna BpxoBHor KacauuoHor cyga Pes. 2249/2017, 26. oktobap 2017.
[Tpecyna BpxoBHor kacauuoHor cyga Pes. 3228/2019, 18. cenrem6ap 2019.
[Ipecyna BpxoBHor kacauuoHor cyga Pes. 3120/2017, 27. genemobap 2017.

Ny s

[pecyna BpxoBHor kacauuoHor cyza Pes. 6201/2020, 20. janyap 2021.
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HETHU MCKJ/bYYHMBO aKO HECIOPHO YTBPAHU Ja POAUTE/s 3aHeMapyje WJIU He-
CaBeCHO BPIUU POAUTE/bCKE JYKHOCTH U THUME yrpoXkaBa Jo06po6UT JeTeTa
y oapeheHoM foMeHy kuBoTa.®

3. MPAKCA CYAIOBA Y PENYBJIULUU CPBUJU

CynoBu y Peny6imuu Cp6wujy, wto je Beh moMeHyTo, CKopo 6e3 h3y3eTKa
3ay3MMajy CTaB Ja ce y CJy4ajy cropa poAuTe/ba 0 IPOMEHU Npe6UBaIMIITA
JleTeTa poAuTe/b KOjU He BPIIM POJUTE/HCKO NPABo ,MOpa“ JeJUMUYHO — Y
OJIHOCY Ha IIPaBO Ha NIPOMeHY NMpe6HBaUILITA, JUILIUTH POAUTE/bCKOT Npa-
Ba KaKo OU ce ApyroM poJUTesby OMOIyhUJIO JlJa CaMOCTa/IHO I0HECe OANYKY
o ToMe. [Ipu Tome ce y Tyx6aMa Hajuyelrhe U Kao jeAMHU pasJior JHLIEHA
HaBOJM OKOJIHOCT OZi0Hjara JjlaBama CarJiaCHOCTH, a ¥ OJIyYHBamy Ce I0-
Jla3u oA ofpenbe 4. 82, ct. 4 113, koja ,omoryhaBa“ AeJUMUYHO JINILIEHE
poAuTe/ba KOjU He BPIUU POAUTE/HCKO NMPABO Y MOTJIELY OApXKaBama JIN4-
HUX OZJHOCA ca [leTeTOM U IpaBa /ia o Iyyyje o NuTamkHUMa Koja GUTHO yTH-
4y Ha JKMBOT JI€TeTa, Ka/la pa3/io3u 3a JMLIeke Oyy HECHOPHO YyTBpheHu.

Y jefiHOj 0 paHUjUX OJJIyKa Y MOCTYIKY 110 PEBU3HUjHU’, Koja je aHaIH-
3UpaHa U KpUTHUKOBaHa y jsiutepatypu ([pamkuh 2012, 366-381), Bpxos-
HU KacalMOHHU Cy7, je U3pUYUTO HaBeo Ja ,CyJ Huje oByamheH Jjla yMecTo
poauTe/ba OJ/Iydyje O MPeGHUBAJHLITY MaJOJIETHOT JeTeTa UK Jja J0HOCH
OJIIYKe KOje 3aMemyjy 3ajeIHUYKe OJJIYKe pOAXTEe/hba 0 OUTHUM NMUTABUMA
BplIema pOAUTE/bCKOT MpaBa — KOja yTUYY Ha >KMBOT MaJIOJIETHOT JIETETA,
a IpeBEeHTHUBHU U KOPEKTUBHU HA/[30P HaJ| BPIIEHEM POAUTE/HCKOT MpaBa
06aBJ/ba OpraH cTapaTes/bCTBa, a He cyA". [Ipu ToMe BpxoBHU KacalluoHHU cy[
HUje 0160 Npy:Kame cyacke samTuTe!’ Beh je BpaTvo npaBHy cTBap Ha I0-
HOBHO O/JIy4MBak-€e IPBOCTENEHOM CYy/ly, Y3 HaJIOT 1a OTKJIOHHU HeJ0CTaTaK,
OJIHOCHO ,HaJIOXKHU ypebhemwe Tyxbe y norjiefy 3axTeBa NPOTUBTYkbe Koju
MOXe GUTH YCMepeH Ha [JIeJIMMHUYHO JIMIIEHEe POAUTE/HLCKOT MpaBa, a He
Ha JIOHOIIeke OJIJIyKe KOja 3aMemyje CarylaCHOCT pOAUTEe/ba 32 OfBOhee
MaJIOJIETHOT JeTeTa Y WUHOCTPAHCTBO WJM Ja O JeJUMHUYHOM JHUILIeHY

8 [Ipecyna BpxoBHor kacanuoHor cyga Pes. 3200/2017, 27. nenem6ap 2017.

°  Pemere BpxoBHOT KacanuoHor cyaa Pes. 2557/06, 1. mapt 2007.

10 Buo je U caydajeBa of6anMBama TyK6e jep 3aXTeB KOjU IJIacH Ja ce TYXXEHU
o6aBe3yje Zia 1 carJlaCHOCT 3a HamyluTawe TepuTopuje Cpbuje He yKUBa CYACKY
3amrtTuTy (BUAeTH, HA ipuMep, Pemewse Bumer cyna y HoBom Cagy Ix2. 36/10, o
11. oxto6pa 2010, y xojeM ce HaBoAM: ,IIpBOCTeneHM CyA HHUje MMAoO 3aKOHCKHUX
MoryhHOCTH /ia YI0BOJ/bU 3aXTEBY TYXHJIALA, jep TAKO NOCTaB/beHU TYKOEHU 3aX-
TEB HE MOX€E OUTH MpeJMET CY/CKe 3alUTUTe.”).
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POAUTE/LCKOT MIpaBa OJJIy4YH 10 CIyxK6eHoj ayxHoctu ! Hctu ctaB Bpxos-
HU KacallMOHU Cy/[, je 3ay3e0 U Y OAr0BOPY Ha CIIOPHO NMPaBHO MHTambe U3
2017. rogune (Anenanuonu cyn y Hosom Camy 2018, 34-35).12

HemTo mupe o6passioxere TOr CTaBa Hajlla3uMo y Peniewy AnesiarijdoHor
cyna y Hosom Cany'® Koje je JOHETO y MOCTYIKY IO 3KaJi6H, y KOjeM ce Ha-
Boju: ,Cyz ofyiydyje o mpaBUMa U Jy»KHOCTHMA U3 CaJip>KUHE POAUTE/bCKOT
npaBa poAuTe/ba KOjU He BPLIM POAUTE/LCKO MTPABO CaMO aKO Cy UCIYHeHU
YCJIOBH Jla Ce ¥ TOM [ieJly poAUTe/b JULIM POSUTE/bCKOT MpaBa WU 030Be
Ha BplIele THUX NpaBa U AY>XKHOCTH, [ia je IpaBo pojuTe/ba KOjU He BpIIU
poAUTE/bCKO MPAaBO U3BOPHO 3aKOHCKO MPAaBO U CyJ, 0 TOM NpaBy He Tpeba
Jla JOHOCH OJJIYKY, aKO HUCY UCIyHeHHU YCIO0BHU Jia Ce Y TOM Jiesly poAuTesb
JIMIIU POAUTE/bCKOT IpaBa WM M030Be Ha BpLIeHe THUX [paBa U AYXKHO-
CTH IITO 61U GMO NpeaMeT CYyACKOT ofJyuuBama. CTora, cyJl 0 OBUM MpPaBU-
Ma U Ay>KHOCTHMA He Tpeba Ja oJJiy4yje, KaZila HUCYy KOMIIPOMUTOBAHa, jep
n3BUpy U3 [lopoAUYHOT 3aKOHA U MOJpa3yMeBajy ce ajd, HaCynpoT HaBoO-
JIMMa ’KaJi0e, TY>KeHH TO IPaBO M JYKHOCT MMa, 3 UHTEPBEHIMja TYKUJbE,
Kao poAuTe/ba KOjU BPLIM POAUTE/HCKO MPABO, MOXKE Jja Ce OJHOCH CaMo Ha
cUTyanyje Kasa 61 Ty>KeHHM HecaBeCHO BPIIHO HJIM 3aHEMapHUBAO BpLIEHE
TOT npaBa.”

HajBaxxHUjU 3ak/byyak TUX IpHUMepa je Ja HaAllM CYLOBU CMaTpajy Aa
HUCY HAJJIEXXHH Jla CBOjOM OJJIYKOM ,3aMeHe“ cropasyM pojauTe/ba. U3
obpassiokerma OJJIyKa 3aK/bydyje ce Jla Cy CYAOBH y CTOpy IO Ty6aMa 3a

11 ocrassma ce, MehyTHM, nuTame 3a1TO ce 3axTeBa ,ypeheme" 3axTeBa TYKO6e,

OJJHOCHO ITPOTUBTYKGe€, KaZia CyZ MOXe /1a OAJIy4yje 0 TOM IUTamwy ex officio, a onza
Y 0 KakBOM ,ypehewy” je ped Kajja ce NOTIYHO MeHwa TYK6eHU (IPOTUBTYKOEHH)
3axXTeB, OJHOCHO HaJlaXKe NMpaBo 06jeKTUBHO npenHadewe? O Tome [lo3nuh, Pakuh
Boaunenuh 2015, 325.

12 CymporaH craB u3Her je, npema Jpawkuh (20206, 265 ¢H. 581), y npojekTy
jenHe yTuIlajHe eBpOICKe HeBJaAWHe opraHusanuje: ,Kaza meby popuresuma
HEMa CaJIaCHOCTH O HEKOM BaXKHOM MHUTAaby Koje ce TH4e JIeTeTa, a 3a 4uje
peliaBame je MOTpe6GHA carJiacCHOCT 06a poAuTe/ba, HaJJiexkHo Teso (cyn) he mo-
KyLIaTH Jia ce Mehy pofuTe/bMMa IOCTUTHE CIIOpA3yM akKo je TO MKako Moryhe, y
CYyHpOTHOM, Ha/lJIeXKHU OpraH oBsiacTulie jeIHOT oJf poiuTesba Jja JOHECe OJJIYKY
uiu he opsyky goHetu cam opraH (npuHuun 3.14.3).“ Takobe, npema [Ipenopynu
CM/rec(2015)4 (Recommendation CM/Rec(2015)4 of the Committee of Ministers to
member States on preventing and resolving disputes on child relocation, Committee
of Ministers of the Council of Europe, 11 February 2015, Dispute resolution [6]):
,PoANTe/BN WK APYTM KOjU UMajy POJUTE/bCKE OJrOBOPHOCTH MMajy NMpaBo Aa
M3Hecy OWJIO KOjU HepelleH CIOp y Be3W Ipecesberba JeTeTa NpeJ, HaJJIexHU
opraH kKako 6u oasyuuo.” [lox ,HaAJIeXKHUM OpraHoM* ce, HakK, MojApa3yMeBa Cy/[
WIK aJMUHUCTpAaTuBHU opraH - Definitions (c). https://rm.coe.int/16807096c9,
nocnewu npuctyn 20. debpyapa 2022.

13 Pemere AnesaruoHor cynay HoBom Cany k2. 716/2013, 10. neuembap 2013.
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JleJTMMUYHO JIMILIebe POAUTE/bCKOr NIpaBa NpolehUBally 1ITA je y Hajoos/beM
UHTepecy JeTeTa, IITO UM je U ob6aBe3sa. Tako je, Ha MpUMeD, OLEHEHO Ja
IPOTUBJ/bEIE ABakby CalJIACHOCTH HUje y Haj6o/beM MHTepecy JeTeTa 3aTo
IITO je ,JieTe y NOTIYHOCTH yIIyheHo Ha MajKy, ¥ JO6pUM OHOCUMA Ca HhbeHUM
caZlallilbiM CYNpPYyroM ¥ aaliTUPAHO Ha HOBY *KUBOTHY cpeAnHy !4, na je cro-
ra poMeHa npe6GUBa/IMIITA ¥ Haj60/bEM UHTEpeCY JleTeTa, OAHOCHO Jja HaJ,
CBUM JIpyTUM MHTEpeCHMa U TeXKHhaMa [IpeTexe UHTepec MaJIoJIeTHOT JAeTeTa.
TakaB npucTyn je, MehyTuM, Moryhe NpMMeHHUTH UCK/bYYHBO y CUTYyaldjaMa
KaJla CTBapHO IIOCTOje pas3Jo3u 3a JAeJJMMUYHO JIMLIehe POAUTE/bCKOT MPaBa,
a1 He M Y CYNPOTHUM. AKO y NIOMEHYTO] CUTYyalUjU JieTe HUje UCKJbYYHUBO
ynyheHo Ha pojuTe/ba KOjU CaMOCTa/JHO BPLIM POJUTE/bCKO NPaBO, aKO ce
HUje J06po MPU/IaroJu/o HOBOj CpeJiJMHU W/, YOILITEeHO, HeMa pas3Jora 3a
Jle/TMMUYHO JIMIlIebe, [1a ce Ipo6JjieM He pelllaBa HaJOroM Ja ce Tyx6a ,ype-
1" Tako Ja 3axTeB IVIacH Ha JeJIMMUYHO Jullerbe. U fasbe HeMa ofiyke o
IPOMeHH NpeOUBaJIMIITA jep je 3aXTeB 3a JIMILIEeHe 0 0HjeH.

OKOJTHOCTH Ha Koje ce Cy[0OBM NO3KBajy y o6pas/oxemuMa O/J1yKa He
ynyhyjy HecCHOpPHO Ha HECaBECHOCT pOJHTe/ba KOjU He BPIUM POJAUTE/bCKO
npaBo, aJii ra UIaK JeJHMUYHO JIMIIABAjy POAUTE/bCKOT MpaBa y OJHOCY
Ha MpoMeHy npe6uBanuinTta. TaKo ce, HAa IPUMED, Y jeZiHOj ofayLu'® uspu-
YUTO KOHCTaTyje Aa ,ynpaBo MMajyhu y BUJy Haj60/bHU HHTEpeC JeTeTa U
IPOTHUBJ/bERE TYXeHOT Jia MaJl. K. ca MajkoM oTnyTyje u 60paBu ofpeheHu
nepuog y CA/l, yka3yje Ha HECABECHOCT TYXKEHOT y BPLIEHY POAUTE/bCKOT
npaBa“. Cyz je 3ampaBo 0c10604M0 TYXUJ/bYy 06aBe3e Ja JOKaXKe HecaBec-
HOCT TYXEHOT, a HHje je HeCIIOPHO yTBPJMO HHU NPUMEHOM HCTPA)KHOT
Havesia. Uin, kako je y Teopuju yodeHo ([pawmkuh 2020 6, 265), cyg je
MCK/bYYMBO Ha OCHOBY IPOTHUB/bEHA Olla U3BEO 3aKJ/byyaK Ja je OH Heca-
BeCTaH POAUTE/b HAKO je UMao JIETUTUMHO NPaBo /ia Ce NPOTHUBHU IIPOMEHHU
npe6UBaJIMILITA, OJHOCHO IIpece/betby MaJloJeTHOr JileTeTa Y ApyTy ApXaBy
Y U3HEO apryMeHTe y NPHUJIOT CBOM NPOTUBJbEHY.

Hmxectenenn cynoBH, aJu UM BpXOBHHM KacallMOHU Cy[ Y MNOCTYNKY
[0 peBU3UjU, HA WJEHTHWYaH HA4yMH Cy OJJIyYMBaJHU y BeJUKOM O6pojy
c/ly4yajeBa, IITO yKa3yje Ha Beh ¢opMuUpaHy, ycTa/beHy U yjeAHaYeHY NpaK-
cy.!® OxkosiHOCT Ja cymoBu yTBphyjy 1Ta je y Hajbo/beM HHTEpECY JeTeTa
HHUje, HauMe, /I0BOJbHA jep je CYLITHMHA MOCTYNKA JAeJMMHUYHOr JIMLIEeHa

14 Tpecyna BpxoHor kacaruoHor cyga Pes. 3200/17, 27. genembap 2017.
15 [lpecyna Anenanuonor cyga y Beorpangy k. 359/11, 11. maj 2011, busameHn
AnenayuoHoe cyda y beozpady 3/2011, 156-158.

16 Tako BpxoBHM KacanuoHu cyn y oaayuu Pes. 200/12, npema MunytuHoBuh
2012, 82-84; npecyna AnesnanuoHor cyga y Hosom Cagy k. 441/16, 28. jyn 2016;
npecyna Anenapuonor cyaa y Hosom Cagy k. 157/13, 20. mapt 2013; npecyna
BpxoBHor kacanuoHor cyga Pes. 3120/17, 27. npenem6ap 2017; npecyza Anenanu-
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POLUTE/LCKOT MpaBa Ja CyJA HECIOPHO YTBPAHU [a je POJKTe/sb HeCaBECHO
BPLIMO POAINTE/bCKA TpaBa. U BpXOBHU KacallMOHM CY[l y HEKUM OfIJIyKaMa
10 PEeBU3HUjU MPUXBATA J]a TYKEHU POJUTE/b He Mpollebyje Haj60/bH UHTe-
pec fieTeTa Ha UIEHTUYAH HAYUH Kao JPYTU POJINTEJb, 4 1A CY/l O TOMe Mopa
HE3aBUCHO [Ia 3aK/by4yje Kao Kpajibu ap6uTap y NPUMEHH TOT NPUHIKIIA,
Te Ja yckpahuBame JlaBatha CarJIaCHOCTU He 3HA4YM per se Jla pPOJUTe/b He-
CaBECHO BPIIK POIUTE/bCKO MPABO U Jia ra 360T Tora Tpeba JeJUMUIHO JIU-
IKUTH TOT npaga.t’

4. BPCTA NMPABHE 3ALUTUTE Y CJTYHA)Y HEMOCTOJAHA
CATMNACHOCTHU 3A NPOMEHY NPEBUBAJIULLITA AETETA

4.1. YBoAHe HanoMmeHe

[Ipo6sieM HemocTojaka CaVIaCHOCTH O IPOMEHM MpebUBaIvIITA Jie-
TeTa Beh Ha NpPBU MOIJIe[ je MOBe3aH U ca POJAUTE/bHCKUM IMPaBOM U ca
NpaBUMa Jelle. Y TEOpHjU ce UCTHUYE A Cy Yy TUM CIOPHUM CUTyalujaMa
CyIPOTCTaB/beHH NPABO Ha CJI060LY KpeTama jelHOT U PaBo Ha IOPOAUY-
HU KUBOT JIpyror poAuTe/ba U Aa je Y TAKBUM OKOJIHOCTHMa BeOMa TEeLIKO
YTBPAUTHU LITA je Hajoosbu MHTepec feTerta (Cashmore, Parkinson, 2016,
152). YKos11KO je ped o mpo6JieMy BpIlierha POAUTE/bCKOT MPaBa, CYACKH IMyT
3alTuTe, npema 13, 6M0 6M MOCTynak 3a BplIeke PoJUTe/bCKOr NpaBa, a
aKo ce Npo6JieM MOCTABU ca acleKTa NpaBa JeTeTa, Moryh je, y oapeheHum
yCJI0BHMMa, TOCTYIAK y CIOpPY 3a 3alITUTY npaBa gereTa.'® Onrupame 3a
jejaH o Ta ABa IOCTYIIKA YCJI0BJ/bEHO je CTAaBOM Ja JIY je ped O IpaBy Je-
TeTa Ha IPOMeHy Npe6GUBaULITA WU je IPaBO POAUTE/bA Aa CTIOPAa3yMHO O
TOMe OJiJIy4ye HeroBa CyLITHHA.

HecnopHo je ga on6ujarbeM AaBamba CarJlaCHOCTH pPOJUTe/ba KOjU He
BpLIM POAWTE/bCKO NMPABO 3a NPOMEHY NpeGUBaMIITA JETeTa, OBJEe 3a
npece/bebe Y UHOCTPAHCTBO, HACTaje CIOp M3 MOPOAHWYHONPABHUX OAHO-
cal®, koju je, npeMa ozpesb6ama 3aKoHa O MAPHUYHOM TOCTYIKY (wi. 1),y

oHor cyza y beorpaay I"«2 139/18, 9. mapT 2018, K0joM je 0Ji/Iy4eHO O KaJGH Mpo-
TUB npecyze Jlpyror ocHoBHor cyza y beorpaay [12 6p. 864 /17, 6. neuembap 2017;
npecyna BpxoBHor kacauuoHor cyga Pes. 92/20, 30. janyap 2020.

17 [Ipecyna BpxoBHor kacauuoHor cyza Pes. 3229/19, 18. centembap 2019.
18 [IpaBusia THMX MOCTYIAKa cajpiaHa Cy y ogpegbama ur. 261-273 3.

19 Pey je 0 T3B. peJIOKAlMjCKUM CIIOPOBHMA, BUllle 0 ToMe y llenetoBuh 2021,
85-89.

20 3akom 0 mapuuuHOM MocTynky — 31111, Cayxc6enu 2aachuk PC72/2011,49/2013
- opayka YC, 74/2013 - opnyka YC, 55/2014, 87/2018 u 18/2020.
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Ha/JIeXKHOCTH peJIOBHUX cyfoBa. HecllopHo je U Aa cy M NMOCTyNaAK y Clopy
3a 3alUTUTY [IpaBa JleTeTa U NOCTYyIaK 3a Bplieme PoAUTe/bCKOT NpaBa Io-
ceGHU MapHUYHU MOCTYTILH.

[locTynak y crnopy 3a 3alUTUTy NpaBa JAeTeTa CylCUAUjapaH je Y OLHO-
cy Ha cBe apyre nocrtynke npeasubene y I13 ([To3uuh, Pakuh Bogunenuh
2015, 563). Y nomahoj Teopuju nopoAMYHOT paBa NpuxBaheH je Kao ajiek-
BaTaH IMyT 3alUTHUTE y CJIy4ajy Jia He IIO0CTOjH1 carJlaCHOCT O IPOMeHHU Npe6u-
BasinuuTa geterta ([lowaBuh, Bramkosuh 2019, 284; Jpawmkuh 2012, 381;
KoBauek Ctanuh 2012, 85), y3 o6aBe3y cyZa Aa HECIOPHO 3aKJ/by4H Ja JIU Ta
poMeHa UMa N03UTHBHe edeKTe Ha pa3Boj JeTeTa — QU3UYKH, MEHTAJIHY,
JIYXOBHH, MOPaJIHY, IICUXOJIOWKHU U couujannu (Jpawmkuh 2020a, 260).

3a ofpebheme npegMeTa cliopa y MOCTYIKY 3a BpLIEHe POAUTE/bCKOT Npa-
Ba peJieBaHTHe cy ofpenbe wi. 75-78 [13, kojuMa ce ka0 HaYMHU BpLIeHa
npefBubajy 3ajeAHUYKO U CAMOCTAJIHO, LITO je HECYMIbHMBO OTpaHMYaBajyha
oapenba. Ucto Baxku u 3a ofpenby wia. 272, ct. 2 [13: ,Ako poauTesbu
HHCY 3aK/byYMJIM CIOpPA3yM O BpIIeHY POJUTE/bCKOI IpaBa WJHU CYA Npo-
LleHU [la H’UXO0B CIOpa3yM HHUje Yy Haj60/beM UHTepecy JeTeTa, OAJIYKY O
NoBepaBamby 3ajeJHUUKOT JleTeTa jeflJHOM POJUTe/bY, O BUCUHHU JONPHHO-
ca 3a M3JpKaBaibe 0f, CTpPaHe Jpyror poAuTe/ba U O HAUYWHY OApKaBamba
JIMYHUX OJIHOCA JleTeTa ca JpyruM pojuTesbeM JoHocH cyn.” Tume je, Hau-
Me, ogpeheHo 0 yeMy cyJ, OAJydYyje MO NMpaBUJIMMa MOCTYNKA 3a BplLIeHe
poauTesbckor npasa (Biamkosuh 2018, 212).

C mpyre cTpaHe, IOKpeTakbe MOCTyIKa y CIOPY 3a 3allTUTY NpaBa JeTe-
Ta 3aKOHOM je JIBOCTPYKO YCJIOBJ/bEHO — NMPBO, 3aXTEB C€ MOpPa OJJHOCUTH Ha
3alITUTY MpaBa JieTeTa Koje je npeasuheHo oapeabama [13 u, agpyro, na 3a-
IITUTA TAaKBOT IpaBa HUje 06e36eheHa opea6aMa HEKOT JPYror MOCTYIKA
HOPMHPAHOT OBUM 3aKOHOM.?!

Ha ocHOBy ojpenaba y KojuMa ce NOMHIbe NpeOUBAUIITE JeTeTa
MOJXe Cce 3aKJbyyuTH ja ce y [13 npaBo AeTeTa Ha NpeGUBAUIITE HEe CaMO
noMume Beh U yHekosmKo perysuie. Ty, mpe cBera, MUCJUMO Ha OApPeAOYy
4yJ. 76, CT. 2, KOjOM Ce MPONUCYje Aa CaCTaBHU A0 Copa3yMa poJUTe/ba O
3ajeJHUYKOM BpLIEHY POAUTE/HCKOT MpaBa MOpa GUTU U CIIOPA3YM O TOMeE
LITa Ce cMaTpa NpebGuBaIUILTEM JeTeTa. U Taj cnopa3yM je mpeaMeT npolie-
He CyZa ca acleKTa Hajbosber UHTepeca eTeTa, IITO UMIIMLUPA Aa Cy4 UMa
06aBe3y [Jla, YKOJIMKO CIopa3yM He oAroBapa Haj6o/beM UHTepecy [eTeTa,

21 Tako, kaza je ped o mpaBy cTaHOBama (habitatio) Koje je U3pUuUTO NpeABUbheHO
oapea6oM 4. 194 [13, a He IITUTH Cce HU y jeJHOM APYroM NOCTYIKY, InJleMe HeMa
(MunytunoBuh 2006, 451-464), kao HU Kaja je ped o NpaBy HA OZpXKaBakbe JIUY-
HUX OfHOca ca 6iuckuM cpogHunuma (Tacuh 2022, 45).
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oAy4yyjyhu 0 Ha4MHY BpIlera POJUTe/bCKOT MPaBa, OAJydyje U 0 mpebu-
BaJIMIUTY JeTeTa.’? YKOJIMKO OLleHM [ja jeé CaMOCTa/IHO BpLIEee y MHTepe-
Cy [leTeTa, I0OBepaBambeM JleTeTa pPoJUTe/by Koju he camMOCTaJHO BPUIUTH
pPOAUTE/LCKO MPABO CyJ Takohe oAy4dyje U O HEroBOM IMpPeOUBAJIUIITY.
Takobhe, ako je oJJiykoM cyza Beh pelieHO 0 HAUUHY BpIllekha POJUTE/bCKOT
npaBa (CaMOCTa/IHO y CJIy4yajy KOju ce OBJie aHAJU3Upa), Y3 KOHCTATaLH]y
Jla ZieTe UMa MpaBO HA NPOMeHY NPeOUBAIMUINTA KOje je YCIOBJ/bEHO WU
carylacHolhy poauTe/ba UM OLEHOM CyZa [Jia je TO y Haj0o/beM UHTepecy
JleTeTa, JIOTUKA HaJlaxke Bohere MOCTYINKa y CIopy 3a 3alITUTY IpaBa Jie-
TeTa. Majia y TeopHyju NMopoJMYHOr paBa MMa MHUILL/berba [ia je MpaBo Ha
pa3Boj ynpaBo jeiHO oA INpaBa 3a Koja ce y [13 He npeaBuba moce6aH no-
CTYNaK 3alTHUTE U Jla HECATJIACHOCT POJAUTE/bA O MPOMEHU NMPebUBATUIITA
JleTeTa MoKe yrpo3uTu To npaBo ([Towasuh, Bramkosuh 2019, 284), unHu
ce Jla UMa OlNpaB/ama Jia ce 3allTHUTAa MPy)Ka HelmocpeaHO paBy Ha MpoMe-
Hy npe6uBanuiuTa (MUJaM 0poJajy UMoBHHe Behe BpeIHOCTH, Ipe/ly3UMarbe
BehMX MeIMIMHCKUX 3aXBaTa U Jp.), 3aBUCHO O/ MpolLleHe Haj60/beT UHTE-
peca geTeTa.

Maza To He MOoXe OGUTH KJbYYHHM apryMeHT 3a ojpehuBame BpcTe IO-
CTyIIKa yuja 61 MpuMeHa 61JIa afieKBaTHA y CJIy4ajy Koju aHaJIM3upaMo, Ha-
NOMEHHMO Jia je y IOCTYNKY y CIOPY 3a 3alITUTY IIpaBa JieTeTa y OAHOCY Ha
NOCTyNaK y CIOpy 3a BpIlewke pOoAUTE/bCKOT MpaBa KPyr akKTUBHO JIETUTHU-
MHCaHMX JIMLA POIIMPeEH Ha jaBHOT Tyxwuoua (I13, u1. 263, cT. 1 u 1. 264,
ct. 1 u 2), a npeaBubena je u HaApOYUTA XUTHOCT MOCTYIKa%, ITO yTUYe HA
edUKACHOCT 3alITUTe NpaBa Jelle.

4.2. NpBa anTepHaTUBa — U3A4€jCTBOBATH U3jaBy BOJbe

[TocTynkoM 3a 3alITUTY NpaBa JeTeTa HUCY OrpaHUYeHe BPCTe 3aLITHUTE
na 6y, NpakTU4HO, 6ujie Moryhe cBe TpU BpCTe TYKOU Koje Cy TUIUYHE 3a
NapHUYHY NpOLeAypy — KOHJEeMHATOpHA, IpeobpakajHa U AeKJapaTHUBHA.
MebyTum, kako je mpegMeT cropa olieHa Ja JiM je IpoMeHa Npe6GUBaIUILITA
y Hajbo/beM HHTepecy JileTeTa y KOHTEKCTY OKOJIHOCTH KOHKpeTHe IpaBHe

22 To je jour jenaH o apryMeHTa y NPUJIOT CTaBy Aa CyA MMa MoryhHocT ga o
npeOUBaJIMILTY, OJHOCHO NPOMEHH NpeGHBa/IMIITA JeTeTa OAJydyje, 6e3 063U-
pa Ha To wTOo popMysaLyje TYKOHU /1a Ce OAJIYKOM Cy/la 3aMeHH CaIJIaCHOCT HHUCY
NpUXBaT/bUBe, KAaKo je Beh HaoMeHyTo.

23 (CkpahuBameM poKOBa 3a 3aKa3uBak-€ IPBOT POYMINTA (0CaM JjaHa o/ IpHjeMa
Tyx6e y cyay) 1 06aBe30M APYrocTeNneHor cyAa Aa o0 Xalbu oJly4yd y poKy oz 15
JlaHa OZ ZlaHa KaJia My je 0CTaBJbeHa »kasba.
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CTBapH U HEMOCTOjakba CarJIaCHOCTH POJUTEbA, TO NMOKa3yje Jia CyJ AOHOCH
O/I/IYKYy O MPOMEHH Koja ce OJJHOCH Ha jeJHO OJ] mpaBa Jielle, IIITO HUje TH-
NUYHO 3a ,IpaBy" KOHJEMHAIHjy. JelHA O/ HOBUjUX oAJyka OCHOBHOT Cyza
y HoBom Caay?*, KojoM je poguTe/by KOjU BpIIH POJUTE/HCKO IPABO HAJIO-
JKEHO Jla 1A caryIaCHOCT 3a NMyTOBakbe JIeTeTa y HHOCTPAHCTBO U3jaBOM KO/
jaBHOT 6eJIeXKHHKA, @ aK0 POJIUTE/b TO OZI0H]je, pecyaa cyaa he ,3aMeHUTH”
HeJI0CTaTaK carjlacHoCTH, ynyhyje, aHajorujom, Ha Moryhy BpCTy TyKGe,
OJTHOCHO 3alTUTE KOja 6U ce MOIJIa HPYKUTH U y CUTYalUju KOjy y panay
aHaJIU3UpPaMO.

Kaza Tyxuiar, »esd a ocTBapHy jeIHO CBOje NMPAaBO HA IPOMEHY TaKo
mto he U3zejcTBOBAaTH yCBajakbe CBOT 3aXTEeBa, pey je 0 mpeobpakajHUM
(koHcTUTyTHBHUM) Tyx6ama ([losuuh 2009, 397).2° IlpomeHa ce, mpe-
Ma MaTepujasHONpaBHUM (pebe U mpoliecHONpaBHUM) MPONMCHMA, MOXKe
NOCTUhY HUCK/BYYMBO TY>KO0M YHjH je 3axXTeB NpeobparkajHONPaBHEe IPUpoOe
Y TIpecy/ioM KOjoM ce yCBaja TakaB Tyx0eHU 3axTeB. [IpeobpaxkajHoM mpecy-
JIOM Ce TY>KM04eBO IpaBO Ha MPOMeHy OCTBapyje KaJia ce Taj LiU/b He MOXe
nocTuhy jeHOCTPAaHOM M3jaBOM BOJbE MJIM CaIVIacHO,%® 1ITO KOPECOHH-
pa ca npo6JyieMOM KOjd je MpesMeT aHaJMd3e Yy OBOM pajy. To je cBakako
CUTyallyja KaZia fieTe Mokpehe nocTynak 3a 3alITUTY CBOT NpaBa Ha IpoMe-
Hy Npe6UBaIMIITA, a1 U KaJja TYKOy nokpehe jefaH o poauTe/ba, YKOIHU-
KO ce nobhe oz mpeMuce Aa JileTe UMa M0JI0XKaj CTPAHKE ¥ CBAKOM NOCTYIKY
y KOMe ce 0/i/1y4yje O lberoBUM NpaBUMa, 1ITO, 6e3 063Mpa Ha OKOJIHOCT Jia
y 13 He mocToju u3puuuTa oApezda o ToMe, 06e36ehyje HajBUIIM HUBO 3a-
wtuTe npasa gene.?’ Tyx6eHu 3axTeB 64, MehyTHM, ¥ OBUM CHUTyanujama
IJIaCHO Jja ce TY»KEeHHU obaBexke Aa A4 usjaBy Bosbe?® — ma apyru poauress A
CarJIacHOCT 3a IPOMeHy NpebUBaMILTA JeTeTa U3jaBOM KO/, jaBHOT GeJex-
HHKa. Y Haylu rpahaHCKOT NpOLieCHOr IpaBa HeMa MOTIyHe CarJIacCHOCTH
0 IIpaBHOj NPUPOJHU TY>KOHU UYHMjU 3axXTeB IVIacH Ja ce A4 HU3jaBa BoJbe 3aTO

24 Ocuouu cyn y Hosom Cazgy P-351/2017, 1. mapT 2019.

25 [lpeo6parajHa Tyx6a je IPOLECHONpPABHY NMAHJAH MaTepHjaJHAM Ipeobpa-
»KajHUM oBJslamhewnMa (Jakmwuh 2021, 353). Bume o Bpcrama npeo6paxajHux npa-
Ba BuzietH y [lo3uuh, Pakuh Boguuenuh 2015, 305-306.

26 Tpupa u Jluka (Triva, Dika 2004, 408) U3pHYHTO HABOZE /A Ce PE0GPAKAjHOM
TY>K60M MOXKe NMOCTHAM 3alITUTA U Y CUTyaldjaMa KaJia ce ogpeheHa mpomeHa y
NpaBHOM O/IHOCY He MOXe OCTUhHM caMo jeJHOCTpaHOM H3jaBOM BoJbe Beh je 3a To
noTpe6Ha carJlaCHOCT CTPaHaKa, a OHa je nusocrasa. Uspuuunro u [losnuh 2009, 398

27 Bugermun 7,cr. 1 Hanpra 3akoHa 0 IpaByMa JieTeTa U 3alUiTUTHUKY IIpaBa Je-
TeTa. https://www.paragraf.rs/ dnevne-vesti/070619/070619-vest15.html, nocnen-
BbU npucTtyn 16. Maja 2022.

28 MoryhHocT T3B. H3/i€jCTBOBaH-A U3jaBe BO/bE ¥ MOCTYIKY U3BPILIEHA OAIYKA O
3alITUTH NpaBa jAeTeta npuxsarta u Tacuh 2022, 107.
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IITO TYXHWJIAL, 3a1PaBo, NpeJJiaxke 0OaBe3WBakbe Ha YMHHUAGY, Ik pecyza
KOjOM ce TaKBa 06aBe3a U3pHyYe He U3BpIIaBa Ce MPUHY/HO. 3aKOH, HauMe,
npomnucyje GUKIHUjy Aa je mMpaBHOCHaXKHOIIhy mpecyzae uU3jaBa AaTa LITO Ce
cMaTpa apryMeHTOM y IPUJIOT IpeobpaxkajHOr KapaKTepa OBUX mpecyzaa.?’
YcBajamheM 0BaKBOI 3aXT€Ba Y3 OllEHY CBHUX peJieBAaHTHUX OKOJIHOCTH, a T0-
ce6HO Haj6o/ber HHTEpPECA JIeTeTa, Y KOHKPETHOM CJIy4ajy, poAuTe/b 61 610
o6aBesaH Jia /I U3jaBy KOjoOM ce carjiaiiaBa ca NPOMeHOM Mpe6GHBaMIITA
MaJIOJIETHOT JleTeTa y KOHKPETHOM C/y4ajy, OJJHOCHO HM3jaBy O carjiacHo-
CTH 3a Npece/berbe AeTeTa y ogpeheHu rpaj/ap:xasy. JpyruM pedynMa, He
o6aBesyje ce poAHUTE/b KOjU He BPIIU POAUTE/LCKO IPABO Ha JlaBarbe reHe-
pasiHe, Ha4YeJIHe CarJIACHOCTH 3a NPOMeHy NMpeOHBaIUIITA JleTeTa Beh he 3a
eBeHTyaJIHy CBaKy Oyayhy mpoMeHy MOpaTH Jia ce BOAH Moce6GaH MOCTYMaK,
mTo onpaBaaBajy INpoMe€meHe OKOJIHOCTH, OAHOCHO U3ME€HhEH YHNIbEeHNUIHH
OCHOB TYXG6e.

Hspeka TakBe mpecyjie UMa, JjakJie, U obaBe3yjyhu Jieo, Koju yka3syje Ha
TO /ia je ped O T3B. MEILIOBUTOj — MPeo6pakajHO-KOHAEMHATOPHO] IpecyAu.
Kako koHzeMHaTopHU (06aBe3yjyhn) elleMeHaT TakBUX Npecyza MOAJexe
npuHygHoM usBpuiewy ([lozuuh, Pakuh Boaunenuh, 436; Dika 2009, 323-
324), anu ce y 0BOM CJIy4ajy pOAUTE/b KOjU He BPIIM POJUTE/LCKO MPaBO
o6aBe3yje Ha JlaBame U3jaBe BoJbe, IPUMehHBasa 61 ce npaBua us 4. 390
3aKoHa 0 U3BpLIekY U 06e36ehemy®’, oqHoCHO PUKLKja Ja je U3jaBa faTa y
MOMEHTY HacTyllakba IPaBHOCHAXXHOCTHU npecyze. To je jefHO o cpeAcTaBa
W3BplLIekha pajy NPUHYAHOT OCTBapemha HEHOBYAHOT MOTpPaKMBamba U3BP-
mwHor noBepuola (3UO0, 4. 54, ct. 3) Kaza je u3jaBa Bosbe NMpPaBHA Pajikbha
KOjy Ayryje U3BpLIHM Ay>XHUK. 06aBe3a Koja ce cacCToju y JlaBamy H3jaBe
BOJbe He MOXKe ce OCTBApUTH YNOTpe6OM cpejicTaBa NpUHYJe U 360T Tora
3aKOHO/aBall Nponucyje HaBeZieHy QUKIHjy, OAHOCHO Ja y TOj CUTyalyju
HHje NOTPe6HO BOAUTH MOCTYNAaK U3BpLIea.s!

Kako je ogJiyka o Bplemy poJUTe/bCKOT MpaBa MOAJI0XKHA U3MeHaMa y
HOBOM CYJICKOM IIOCTYTKY, C 063UpOM Ha HU3MeleHe OKOJIHOCTHU, TYXKeHHU
poAuTesb Y MOCTYNKY 3@ 3alITUTY NpaBa JieTeTa MOXe /A MOoJHece U Mpo-
TUBTYKO0Y 32 UI3MeHY HaulHa BpIlemha POAUTE/bCKOT IIpaBa U Jia U3Hece Ja
npecesbek€e, OJJHOCHO NMPOMeEHA NpeOUBANMIITA HUje ¥ Haj60/beM HMHTepe-
Cy JieTeTa WM HaBeJle U HeKe Jipyre, HOBE OKOJIHOCTU. Uiu aa cyn o Tome

29 0 oBome BugetH [lo3uuh, Pakuh Boguuenuh (2015, 307).

30 3akon o u3Bpmemy U 06e36ehemy — 3UO, Cayacbenu zaachux PC 106/2015,
106/2016 - ayTeHTHYHO TyMaueke, 113/2017 - ayTeHTUYHO TyMaueme, 54/2019,
9/2020 - ayTEHTUYHO TyMavemwe.

31 Bume o H3jejcTBoBamwy H3jaBe Bosbe BUA. CtaHkoBul, [lanaukoBuh, Tpelmen
(2020, 1288-1290).
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oxnyudu ex officio. To 3Hauu fa HeMa 3abpaHe Aa POAUTE/b KOjU HE BPIUU
poJMTe/bCKO NpaBo, 3Hajyhu Aa poAuTe/s KOjU BPIUM POAUTE/HCKO IPAaBO
MMa HaMepy Ja ca AeTeToM OTHNyTyje, Ja IPOMeHU NpebrBa/MILITe JeTeTa,
caM IoJiHece Tyx0y 3a U3MeHy HaulHa BpIleha PoAUTe/bCKOT IIpaBa. Y TOM
Cly4ajy TY»KeHH, OIeT ycjie] KOHeKCUTeTa mpe/JMeTa copoBa®?, moxe pe-
aroBaTH NPOTUBTYKOOM 3a 3alITUTY NpaBa JeTeTa. McTa BpcTa mocTynka
1o TyX6U M NPOTUBTYKOH, LITO je jeflaH Of, yCJI0Ba AOMYLITEHOCTH MpO-
TUBTYX0€, HUje Y THUM CUTYyalyjaMa npo6JjeMaTHYHa jep Cy CBU NOCTYNLHU
13 NMOPOAMYHONPABHUX OJHOCA NOCEOHU NMAPHUYHU HOCTYNLMY, a ¥ NPUJIOT
Moryhux BapHjaHTU NPOTUBTYkbe cy U odulUjeHe MOTYhHOCTU CyAa U3
oapexoe ui. 273 I13.

KoHauHo, a /i1 ce MOXe 3aK/byYMBATH MpeMa aHaAJOrUjHU Ha CUTYaLH]jy
HeJlaBarba CaIVIAaCHOCTH 3a NpoJjajy UMOBHHe Behe BpeJHOCTH, ¥ KO0joj 6H,
YKOJIMUKO je pOAMUTE/b KOjU BpLIM DPOAUTE/bCKO NpaBO 6e3 carIaCHOCTH
Jpyror poauTe/ba Beh oTyhuo HMMOBHHY, OBaj Morao TyX60M 3axTeBa-
THU IOHUILITA] OBAKO 3aKJ/byYeHOT NpPaBHOT nocsja? M3 oBako MpUMereHe
aHasoruje 6U NMpoHcTekJa MOryhHOCT Ja ce, y ciay4ajy KaZa je poLHUTesb
JIOHEO OJJIYKy O NPOMEHH NpebHBa/IMIITA CaMOCTaJJHO, 6e3 carylacCHOCTU
JIpyror, Ty>k60M 3axTeBa [OHUILTAj TakBe ojJyKe (Takohe mpeobpaxajHa
10 NpaBHOj Mpupoju). TakBo 3aK/by4UBame je, MehyTHUM, IPo6GIEMATUYHO
KaJla HeMa HUKaKBOr GpopMasiHO 3aK/byuyeHOI MpaBHOI Mocja HUTH ¢op-
MaJIHO JiaTe u3jaBe BoJ/be. AKO IOCTOjU 3aXTeB 3a U3JaBakbe NMyTHe HCIpa-
Be 3a JleTe Kao J0Ka3 CaMOCTAa/HO JOHeTe OJJIyKe poJuTe/ba KOjU BpLIU
pOAUTE/bCKO NPaABO, TO He oMoryhaBa MoAHOLIee NMOMEHYTe TYX0e, a U
YCJIOBH 32 HEHO U3/laBambe Cy APyrayuju Hero 3a IpoMeHy NpeOGUBaIMIITa.
H3BplieHa npoMeHa NpeOGUBaJMIITA, OAHOCHO Pece/bebe Y UHOCTPAHCTBO,
C ipyre cTpaHe, 6e3 CaryIaCHOCTH APYroT POJUTe/ba, YKOJIUKO OU 10 e J0-
11IJIO, aCOLIMPa Ha OTMHULY, LITO Takohe noApasyMeBa Apyrayuju NpUCTYII

4.3. [lpyra anTepHaTUBa — YTBPAWTH NpaBo AeTeTa Ha MPOMeHy
npeébuBanuviwuTa

JleksapaTUBHA 3alITUTA, YUjU je CMUCAO AeKJapucame Ja jeJHO IpaBo
(i1 mpaBHU OJIHOC) MOCTOjH, HAYEJHO 61 O6UIa MOTYhHOCT 3a MOKpeTarmbe
MOCTyIKa y COOPY 3a 3alITUTY IpaBa AeTeTa y aHaIu3upaHoM ciay4dajy. Ho,
npecy/ia KOjoM ce y CJIy4ajy OCHOBAHOCTH YCBaja 3aXTeB TaKBUX TYXOHU

32 0 mporusTyxGaMa, moce6HO KOHEKCHO], Bulle y Ctankosuh, Bopanujamesuh
(2020, 353-355); Jakmuh (2021, 445); [lo3unuh, Pakuh Boguuenuh (2015, 350).
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HUje nomo6Ha 3a npuHyAHO usBpiueme (CtankoBuh, bopanujamesuh 2020,
445; [o3uuh, Pakuh Bogmuenuh 2015, 302). YcBajatbe TYyKOEHOT 3axTeBa
3HA4MJIo0 OM Ja ce yTBphyje Aa AeTe MMa NpaBo Ha NPOMeHY NpebrBaIMIL-
Ta jep je TO y HeroBoM Haj6os/beM UHTepecy. [locTojarbe mpaBa Mopaso 6u
6uTH, MehyTHM, KOHKpeTHO IOBe3aHO Ca OKOJIHOCTHMMa NpaBHe CTBAapH,
OJJHOCHO MopaJio 64 Ja ce yTBPAM Ja JleTe UMa NpaBo Ha NpOMeHy Mpe-
OMBa/IMIITA Y KOHKPETHOM C/y4Yajy, Ka0 M y NpeTXOAHO aHaJU3UPaHOj
npeobpaXkajHO-KOH/IeMHATOPHO] OZAJIYLIY, a He reHepasHo. MicToBpeMeHo,
HaCcTynawe MPaBHOCHAXKHOCTH NpPeCy/ie KOjoM ce 3aXTeB yCBaja U yTBphyje
[paBoO Ha NPOMeHY NpebGrBaIULITA GMJI0 6U OCHOB 33 POAUTE/bA KOjU BPIIU
pPOAUTE/bCKO IIPABO Jia Ce MPecesy ca JeTeTOM Y UHOCTpaHCTBO. O10ujatbeM
TYKOEeHOT 3aXTeBa, OJHOCHO OJJIYKOM /la Ha OCHOBY OKOJIHOCTH KOHKpET-
He NpaBHe CTBApH JeTe HeMa NpaBO Ha NMPOMEHy NPeOUBAIHMINTA, OMET
360l Tora LITO TO HUje y HeroBoM Haj6o/beM HHTepecy, 3Hauujao 64 Aa
HUje 6uJ10 MoTpebe 3a 3aLITUTOM [IpaBa JeTeTa Te Ja HeMa NoTpebe HU 3a
Tpa)KemeM CarJIaCHOCTH POJWTe/ba KOjU He BPILIM POJUTE/bCKO Npaso. [13,
MehyTuM, He npesBUbha USPUYUTO MOTYRHOCT NMOAHOLIEWA AeKIapaTUBHe
Ty»k6e y aHaJM3UpaHOM CJay4ajy na 6u ob6aBesa TyKHoLla 6UJa Aa YYUHU
BepOBAaTHUM I10CTOjalbe NPAaBHOT MHTepeca 3a yTBphewe. Unak, y Teopuju
ce cMaTpa Ja TaKaB MHTepec [TOCTOjU HApOUUTO Kaja ce M0JI0XKaj TyKUoLa
[I0Ka3yje HECUTYPHUM IIpeMa TYKeHOM, a 3aK/byyaK 0 TOMe Moryhe je usBe-
CTH ynpaBo u3 noHamama TyxeHor ([lo3nuh, Pakuh- Bogunenuh 2015,
303). HenocTtojame cnopadymMa poAuTes/ba CBAKAKO yKa3yje Ha HECUTYPHOCT
M0JI0’Kaja KaKo POANTE/bA KOjU MOJHOCH MO3UTHUBHY JeKJIapaTUBHY TYXO0Y,
TaKo M OHOT KOjU He BPIIM POJUTE/bCKO MPAaBO, ajid JIETMTUMHO CMaTpa
Jla IpoMeHa IpebUBa/MIITa HUje Yy Hajbo/beM MHTepecy AeTeTa. OBakBa
CUTyallyja CBaKaKO Ce pellepKyTyje U Ha HECUTYPHOCT I0JIOKaja JeTeTa.
OKOJIHOCTH KOje M3HOCH TYXKWJIAL, UMajy YyNpaBo 3a LW/b [ja yBepe CyA Aa
jecTe/HHUje npecesbelbe Y Haj60/beM HUHTepeCy JieTeTa (3aBUCHO O, Tora Jia
JI je 3aXTeB JieKJapaTuBHe Ty>K6e MO3UTHBHO WJIM HeraTUBHO GOpMyJH-
caH), IUTO OH, YUHHU Ce, OUJIO JOBOJBHO 3a J0Ka3MBakbe [10CTOjarba NPaBHOT
nHTepeca. HoBoj Ty>x6u KojoM 64 ce 0JJly4lBaJio O NpaBy Ha NPOMeHy Ipe-
OUBaJIUIITA OUJIO OU U OBJle MecTa ycjeJ IpoMeHe YNHeHUYHOT OCHOBA
Tyx0e, LITO [0 NMPaBUJy 3HAYM OKOJIHOCTH MOBE3aHUX Ca HajO0/bUM UHTeE-
pecom neteta (I[lo3nuh, Pakuh Bogunesnnh 2015, 313-316).

3axTeB 6u 61O GOpPMYyJIMCAaH 3aBUCHO OJf TOTA KO OJi aKTUBHO JIETUTH-
MHCaHUX JIMIIA 110 3aKOHY MOXKe Jla oJiHece TYxGy. Haume, poaurtesb Koju
CaMOCTaJIHO BPIIY POAUTE/HCKO NMPABO MOAHOCUO OGU MO3UTUBHY JeKJapa-
TUBHY TY0y, 6UJI0 y CBOje UMe GUJIO y UMe JleTeTa, Kao BeroB 3aCTYNHUK,
JIOK OM pOJWTE/b KOjU HE BPLIM POAUTE/HCKO NMPABO NMOCTYMaK MOKPETAO
HeraTUBHOM JeKJIapaTUBHOM TYxKO00M. JleTe OH, mak, GpOpMasHOMPABHO
MOTJIO /ia IoJiHece 06e BpcTe TYKOu. MehyTHuM, CYIITHUHCKY, KaKO je HeroB
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3aCTYMHUK POJHUTE/b KOjU CAMOCTA/IHO BPLIM POAUTE/LCKO NMPABO, Y MPAKCH
64 To 6MJIa MO3UTHUBHA JleKJapaTUBHA Ty06a jep je y UMe JeTeTa [IOJHOCU
pOUTE/b KOjU KEeJIM NPOMeHyY npeGuBasuinTa.’3

5. YMECTO 3AKJbYYKA

AHanu3sa usBplleHa y pajly, a Ipe cBera M3HeTa apryMeHTal1ja, M0Ka3yjy,
npe CBera, /ja je HeMPUXBAT/BMBO Jla Ce OJJIyKa O JIMIIEeY, Y CAy4ajy Kaja
poAUTE/b KOjU BpLIM POJUTE/bCKO NMPABO IMOJHECE TYXKOy HPOTUB ApY-
ror poZiuTes/ba Ca 3aXTEBOM /[la Ce Taj APYTd POAUTE/b AEJMMHUYHO JIUIIU
POAUTE/LCKOT MpaBa y Mor/ie[y npaBa Ha MPOMEHY NMpeOUBaJIMILITA JI€TET],
JloOHece MCK/bYYMBO HA OCHOBY T€ OKOJIHOCTH. Ma KOJIMKO, IpeMa O/pej-
6ama [13, 6u10 MPUXBAT/BMBO /la Ce U TaKBa Tyx6a IOJHece, TEK IMpolie-
HOM OpOjHUX pesieBAaHTHUX OKOJIHOCTH, Kao LITO Cy pasJio3u obe CTpaHKe
Y Haj60/bU UHTEPEC AETETa, CYA Ce MOXKe ONpPEJeJIUTH U OJJYYUTH Ja JIU
je 3axTeB oCHOBaH. Pa3yio3u HaBeZileHU y 0BOM pajy ynyhyjy, MehyTumM, Ha
3aKJby4yaK [la je MoAHOLIEHE TYX6e 3a 3alITUTy NpaBa JleTeTa MCIpaBaH
MPOLLECHONIPABHU YT Y CAy4ajy KaJila poAUTesb KOjU He BPIIH POAUTE/HCKO
npaBo o/10Hja a ce carjiacy ca IpoOMeHOM NMpeGUBANUIITA JleTeTa 300T Tora
HITO CMaTPaMo /ia Cy 3a TO UCIYHeHU YCJI0BU (pa3Jio3u) Koju Cy npeBUheHU
oapeabama I13. U3mehy ocTasior, TaKBO 3aK/by4HMBakbe OMpPaBJaBa U OKOJI-
HOCT J]a CyZ, y TOM IOCTYNKY MOXe MO CJAYKGeHOj IYKHOCTH J]a OJJIYYH U
0 BpLIEWY U JIMLIEWY POJUTE/bCKOT NpaBa. Takohe, HecopHO je Aa 3axTeB
Tyx0e He MOXKe Jia TJIacu Jja MpecyZia 3aMeHM CarJIaCHOCT POJIUTEsba, alu
NPOIeCHU MEXaHU3MU YHjOM IPUMEHOM Ce MOXe 06e30eJUTH 3alITUTA CBa-
Kako mnoctoje. [loctyname 6110 10 MpeobpaxKajHoj OUJIO IO JAeKJIapaTUBHO]
TYyx0H1 Mopa 06e36eUTH NPABUJIHO 3aK/byYHBalbe O TOME /ia JIU IIpOMeHa
npeGUBa/MIITA UMa WM HeMa NMO3UTUBHE edeKTe 3a YKynaH pa3Boj JieTe-
Ta, OJIHOCHO Jia JIM Tpece/berhe jecTe WM HUje y Haj60J/bEM HUHTEpecy Jie-
TeTa. Y KOHKPeTHOM CJIy4ajy HEOIXOAHO je pasMOTPUTH NMUTame Ja JIU ce
npece/bemhEeM CTBAPAjy HOBH, 60J/bH YCIOBH 3a KHUBOT, 00pa3oBame, 3/ipaB-
CTBEHY 3alUTHUTY JieTeTa, 60/pa PUHAHCHjCKA CUTYyaldja 3a poAuTesba (He
Y Kao MpUMapHU KPUTEPUjyM), 2 TUME U 3a JleTe, KaKO POMeHa yTUYe Ha
KBaJIUTET OJ[prKaBakba IMYHUX OJTHOCA U CJI. Y TEOPHUjU Ce ONPaBJaHO UCTHYE
Jla Hajope, ,Kpo3 MPHU3My CAaBECHOCTH M ONPABJAHOCTU", Tpeba NPOLEHUTH
pasJiore 3a npecesbebe U pasJiore 3a NpoTUB/bEE Npece/beby (HoBakoBuh

33 Tpe6a umatu y Bugy oapesnte I13 o mocTaB/bamby KOJTM3HjCKOT CTapaTe/ba WU
NPUBPEMEHOT 3aCTYIHUKA, IpeMa 4. 265 U 266, U 0 IbUXOBUM AYKHOCTUMA, IIpe-
Ma 4. 267.
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2020, 293). ¥ cayyajy Aa HeMa ONpaBJaHUX pasJiora 3a Npecesbere, 0HOC
JleTeTa W Jpyror poauTe/ba 6M GUO NPEKHMHYT YKOJHKO JO Ipece/bera
Jobe, a 103Bo/baBambe Npece/berba 6 UMa/Io KapakTep NOBpeJe NpaBa Ha
NOPOJHUYHH KUBOT JeTeTa U poJUTes/ba KOjU He BpILIM POJAUTE/HCKO Ipa-
Bo (HoBakoBuh 2020, 23). Huje cnopHo Jja y CyACKOM NOCTYIKY HNpeJMeT
oLleHe Mopa GUTH U [Ja JIM je pOJUTe/b KOjU TPaXKH Npece/berbe CaBeCTaH,
OJJHOCHO [ia JIU Tpece/bebeM HCK/bYYMBO XKeJH Jia OHeMOryhu ofp:kaBarbe
JIMYHUX OJHOCa U3MeDy JeTeTa W Jpyror poJuTe/ba WIH TO HUje CIyYa;j.
CynpoTHO TOMe, MOpa Ce M3BECTH HeCIOpaH 3aKJ/by4aK U Ja JId je pasJior
3a IPOTHUBJ/bEHE APYTOT POAUTEbA NPeCce/beY UCK/bYYHBO MOTHBUCAH Ha-
MepoM Jla oHeMOryhu pojiuTesba KOjU TPaXKU Mpece/berhe /1a 3aCHyje HOBU
6pak, npoHabhe 60/be paJJHO MeCTO WJIU J]a CE BPaTH y CBOjy MPUMapHY IO-
poauiy, a He 6puUroM 3a Gjarocrame Aeteta (Hoakosuh 2020, 293). Wiy,
Cy/J| je HeCIIOpPHO y 06aBe3H /ia YTBPAU MOTHBe 06a poAUTE/ba, 4 ¥ TUM OK-
BUpHUMA Cy pesieBaHTHU U HHTepecH o6a poautesba. To, Aasbe, UMILIMIU-
pa CyLITUHCKY NPOLieHy KaKo U Jia JIU UHTepecu poAuTe/ba KOHBEPrupajy
HajboJ/beM HHTEpPECY AeTeTa. AKO CyZ, HECTIOPHO YTBPJH [Jia je pOAUTE/b He-
CaBeCTaH, TO BOAM JeJMMHUYHOM JIMIIEeHhY POAUTE/bCKOT MpaBa y HOr/eny
npaBa JieTeTa Ha IpOMeHy NpeGUBa/IMIITA 110 CJAYKOEHOj AY>KHOCTH.

C 063upoM Ha To Ja je, AaKJle, leTe LleHTpa/Ha ¢urypa nocTynka y cro-
py 3a 3alUTUTY NpaBa JeTeTa (Kao U y CBUM JpPyTrUM NOCTYILKMA y CIIOPO-
BUMa U3 NMOPOJUYHOINPABHUX OJHOCA Yy KOje je JieTe YK/by4eHO MOTpe6oM
33 HajBUIIMM MOTyhMM CTelleHOM 3alUTHUTe HberoBe JUYHOCTH, NpaBa U
npaBoM 3amTHReHuX HHTepeca), CyA Mopa HeCIOPHO Jia YTBPAH in concreto
CBe OKOJIHOCTH peJieBaHTHe 3a HajbosbM MHTepec jgeTeTa. OCUM OKOJIHO-
CTH KOje y MOCTYIIKY U3HOCe POJUTE/bU Kao CTPAHKe, TO CY U OHe Koje CyA,
yTBphyje npuMeHOM UCTpaKHOT Hadeia. [loce6HO ce Mopa 06e36eAUTH, IO/
ycnoBuMa u3 I13, ga fete Koje je crmoco6HO Aa GopMHUpa CBOje MHUIILbEHE
Zlo6uje cBe nHPoOpManuje Koje cy My y TOM IpOLECy HEONXO/AHE U /A CBOje
MUI/berbe U3pasu. Y TOM Ipolecy je NoceGHO BaKHA yJioTa KOJIU3UjCKOT
cTapaTe/ba Y IPUBpPEMEHOr 3aCTYIHHKA, Koja je fedHHMcaHa ofpesabdama
[13. Y noka3sHOM NOCTYNKY, OCUM [l0Ka3a Koje Cy NpeAJIoXKue CTpaHKe, Cy,
je dyxcaH Ja mpe J0OHOLIEHA OJAJYyKe 3aTPaKU HaJla3 M CTPYYHO MUIL/berbe
0/l OpraHa cTapaTe/bCTBa, TOPOAUYHOT CAaBETOBA/IMIITA UJIH APYyTe YCTaHO-
Be CIleliMja/IM30BaHe 3a 0Cpe/ioBakbe Y NOPOAUYHMUM OJHOCHMA.
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O [NTOBE3AHOCTH AJIKOXOJIA U YBUCTABA Y Y3OPKY
OCYBEHHUX'Y BEOIrPA4QY

Aymopu ce y pady 6ase numarbem noge3aHocmu 3/10ynompeée aakoxoad
u yé6ucmasa. [lpsu deo pada ykasyje Ha pacnpocmparbeHocm 3./40ynompe-
6e a/KoX0/1a Y HACU/MHUYKOM KpUMUHaAumemy u y6ucmeuma. Aymopu ho-
mMoM aHaAU3upajy KpuMuHoJ/OWKe meopuje Kojuma ce o6jawirbaga ma no-
sezaHocm. [Ipedmem meopujckoz desa pada je u usnazarbe 0 pasAuvuUmMuM
munosozujama yéucmasa. [lpyeu deo 4.naHKA YUHU eMnupujcka aHaausa
Koja je usepuieHa Ha y30pky 00 84 npasHocHaxcHa cydcka npedmema Buwez
cyda y Beoepady. Ocum ymephusarea pacnpocmparbeHocmu 3/10ynompebe
a/nKo0X014a, aymopu aHAAU3Upajy u 3Ha4aj npucycmea aakoxoaa y pasauvu-
mum kaacupukayujama ybucmasa. Hcnumueanu cmo da Au ankoxona veurhe
3/10ynompe6./6a8ajy Mywkapyu uau JxceHe, da JAu je aakoxoa 3acmynseeHuju
Yy ybucmeuma uuje cy xcpmee nosHame uau 6AUCKEe YYUHUOYY UAU OHUM
YUUrbeHUM npomue HenosHamux. Iloce6Hy naxcry cMO ycmepuau HA noode-
Ay ybucmaea Ha KOHPJAUKMHA, oceemHu4ka, Mehy napmHepuma u y6ucmea
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usgpuieHa 3djedHo ca pazbojHuUwWmeoM/paszbojHuykom kKpahom. Ocum Kod
VUUHUAQYA, AHAAUZUPAAU CMO U 0a AU je U Y KOjoj Mepu 3acmyn/beHa 3/410yno-
mpeba a/Koxoada u Koo Hpmasa.

KibyuHe peun: Yb6ucmea. - 310ynompeba asnkoxonaa. - Emnupujcka ananu-
3a. - Tunos02uja y6ucmasa.

1.YBOA

[IpeMa ucTpakMBamkbUMa, HACUJIHA KPUBHUYHA Jesa cy y Bumie on 50%
cly4yajeBa IOBe3aHa ca 3JIOYIIOTPeOOM aJjKoxXoJa. Ta NMCUXOAaKTUBHA CyIl-
CTaHlia MMa Behu JONPHUHOC y pasyMeBawy HACUJIHUX KPUBUYHUX [ieJa,
yKJby4dyjyhu ¥ youcTBa, y nopehemy ca ONMOjHUM JporaMa 4uje je Mpucy-
CTBO KOJi HACWJIHMKA 10 HEKUM IpolieHaMa 3acTyI/beHo y Mame of 10%
cny4yajeBa (Nash Parker, Auerhahn 1998, 294). Michelle Cubellis (2014,
1212) HaBoAU Ja ce y aMepUYKoOj JUTepaTypu Moxke Hahu mogartak [Ja
3HavajaH 6poj Aesa BplIe JMLA KOja Cy MO/ [ejcTBOM UHTOKcHKanuje. [Ipe-
Ma cratuctuiy bupoa 3a npaBocyhe (U.S. Department of Justice) nsmeby
1997. n 2008. roauHe ajKoXoJ je JoNpUHeO Bpuiewy 19-37% KpUBHUUYHUX
nena y CAJl. Mako je, kako ce HaBogu y autepaTypH (Rand et al. 2010, 41),
nocaefibux JlelleHuja Taj NpoLeHaT y onajiamby, joll yBEK ce 3HadajaH [Jleo
KPUMHHAJIHUX aKTUBHOCTH BPIIU Y aJIKOXOJIUCAHOM CTaHY.

[IpoueHaTr y6ulLa KOjU je y TpPEHYTKy H3BpIllerma KPUBUYHOT [eJia
noJ, JejctBoM asnkoxosa kpehe ce y pacnonHy 40-70%, IITO 3aBUCH OZ
kopumheHux KpuTepujymMa y uctpaxubamwy' (Bye 2012, 236). Tako je, Ha
npuMep, y jeHO] CTYAUjU Y AycTpasiujy, 4uju ce y3opak cactojao o 300
Jauna ocyheHux 3a youcrtBo, yTBpheHo ga 38,8% pecnonzieHaTa y BeJIUKO]
MepH 3JI0ynoTpeb/baBa aJK0OX0JI, 0K je yMepeHo KopHilhemwe ajqKoxoJa pe-
rucTpoBano kof 23,9% ucnuranuka (Eriksson et al. 2020, 621).

Tpe6ba umaTu y BUJy Aa Yy MHOTUM CJydyajeBUMa HUje camMo youIa 6uo
MOJ, 1ejCTBOM NCUXOAKTUBHUX CYIICTAaHLM Y TPEHYTKY M3BpIIEHa KPUBUY-
HOT JieJia Beh W JKpTBa. Y MeTaaHa/IM3H Koja je obyxBaTuiaa 61 cTyaujy us
16 passMuYUTHUX ApKaBa yTBphHeHO je Aa je y mpoceky 48% cBHUX KpTaBa
6MJI0 MO3UTHUBHO Ha NMPHUCYCTBO aJjKoxoJja. [lujaHCTBO je perucTpoBaHO y
TpehuHu cnyvajeBa, npu yeMy je kopuinheHa rpanuna og 80 mr/ . Takohe

! yrBphuBame mpucycTBa ajKoXosla y YPMHY WJIM KPBH MOXe GUTH Tpo6.e-

MaTHUYHO jep ce Y30pLH Y3MMajy Nocjie HEKOT BpeMeHa o/ caMor jorabaja. Takobe,
npo6JeMaTUYHO MOXe GUTHU U OcCJlambarbe Ha MCKase CBeJloKa O aJKOXOJMCAaHOM
cTamy y4yecHuKa gorabaja (Darke 2010, 205).
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je YCTaHOBJbEHO /la Cy UCTPAKMBaMbha y KOjuMa je KopHIIheH TecT Ha MpHu-
CyCTBO aJ/IKOX0JIa U Y YPUHY U Y KPBM IIOKasaja Behe yyemihe Te ncuxoax-
TUBHE CYICTaHIle KOJ >XpTaBa. AJIKOX0J je 6U0 MPUCYTHUjU KOJ CTapHUjUX
XpTaBa U y Behoj Mepu Ko/ »KeHa Hero koA myukapana (Kuhns et al. 2010,
68-72).

WcnuTuBame NoBe3aHOCTH aJKOX0J1a U yOUCTaBa O6UJIO je IpeJMeT aHa-
nuse U Jomahux aytopa. Tako, Ha nmpumep, [leminh Ha ocHOBY y30pKa of
1.000 y6ucraBa y COP] HaBogu fa je y 13% ciy4dajeBa yOUCTBO YYUHEHO
NoJ /IejCTBOM a/IKOX0Ja, y3 KOHCTaTalujy Jia je Taj yjeo curypHo Behy,
i ce He MOXe MOY3/aHO YTBPAUTH jep Y MHOTUM KPUBUYHHUM MpejMe-
THMa HUje 6UJI0 IoaTaKa O TOj OKOJIHOCTU. YOUCTBaA cy y 96,4% ciy4ajeBa
BPLIXJIK MYIIKApIH, 2 OCUM Yy jeZJHOM CJIy4ajy CBU y6UjeHU cy Takohe 6uiu
mywmkapiu (Pesi¢ 1972, 63-64). Y uctpaxkuBawy 0 y6ructBuMa y beorpaay
3a nepuop 1985-1993. ycTaHoBJbeHO je fia je 42,5% GuJI0 y aJIKOXOJMCAHOM
CTamwy, J0K je koJ 7,3% ycTaHOBJ/bEHO IOCTOjarbe ajKoxoJsin3Ma. Takobe,
yTBpheHa je U aJKOX0JIMCAaHOCT pTaBa (39%), a MylIKapLu KpTBe delnhe
cy 6unu noj AejctBoM askoxosa (48,8%) Hero yuumHuouu (CumeyHoBuh
[Tatuh 2003, 132-133, 145).

Jla 6ucMo youusid 3Hayaj IOMEHYTHX MpPOLeHTyaJHUX ydemrha y6ucra-
Ba NMOBE3aHMUX Ca NCUXOAKTUBHUM CYINCTaHLAaMa, MOpPaMO HX YHNOPeAUTH
ca ommroM monysianujoM. Iloganu 3a EBporicKy yHHjy mokasyjy naa je 6ap
jeZTHOM MeceYHO eKCI[eCUBHO (V jeTHOj MPUJIUIM MUHUMAIHO 60 Tp 4ucTOor
eTaHoJs1a) nuje yeTBpTUHA UcnuTaHUkKa (Eurostat). [Ipema pesyiataThma
HcTpaxkuBawa obaBsbeHoT 2019. rogune, y Cpbuju cBakogHeBHO nuje 3,1%
nomnysaluje, IpyY YeMy MyLIKapIii ocaM NyTa BULIe Hero >keHe. bap jegHoM
HeJle/bHO eKCLeCMBHO je NMuJo (BUlle O, IIeCT aJKOXOJHUX Nuha y jeHoj
npuannu) 1,7% cranoBHuwTBa Cpbuje, 0K je jeJHOM Mece4HO eKClleCHB-
HO nuio 10,9% craHoBHUIUTBa (McTpakvBamwe 3/ApaB/ba CTAaHOBHHUIITBA
Cp6uje 2021, 73-75).

2. TEOPUJCKA OBJALLHEHA

[Ipe u3slaramwa 0 TEOPUjCKUM 06jallIlbebUMa, Tpeba HAaMPaBUTH PA3JIUKY
n3Mebhy 3s10ynoTpedbe NCUXOAaKTUBHUX CYNCTAHIM M 3aBUCHOCTHU. Jlok 3J10-
ynoTpeba mojpasyMeBa XPOHUUYHY YNOTpPeOy NMCUXOAKTUBHUX CYICTAHIY,
3aBUCHOCT oZpehyjy MpBeHCTBEHO ABa eJeMEeHTa: TOoJIepaHlyja, ITO 3Ha-
4H Ja je cBaku ciefehu nyT notpe6Ha Beha KoJIM4MHA CYNCTAaHLU Ja GU ce
IIOCTUrA0 UCTH edeKaT, U U3a3uBame NpoMeHa GU3UUYKUX U KOTHUTUBHUX
cnocobHoctH (Mattson, Pietz 2015, 51).
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[locToje pa3iuyuTa IJIEJUIITA O NOBE3aHOCTH AJTKOX0Ja M yOHCTaBa.
[Ipema jegHOM, 4YeCcTO OCIOpaBaHOM, IIOCTOjU JAUPEKTHA Be3a. [Ipema apy-
roM, aJIKOX0J MMa IocpeAHy yJory usMeby ybucraBa u Jpyrux ¢axTopa,
Jl0K je mpeMa TpeheM BepoBaTHHje /Aa MOCTOje 3ajeJHUUKU GAKTOPU KOjU
yTU4y Ha 3JI0ynoTpeby asikoxosa U yo6uctBo (Bye 2012, 232). Goldstein
(1985, 170) HaBoAY Aa MOCTOje 6ap TPU HayKMHA MOBE3aHOCTU aJKOXOJIa,
OJIHOCHO OTOjHMX JIpOoTra U HaCUJIHUX KPUBHUYHUX Jesa. [IpBHU je ncuxodap-
MaKoOJIOLIKU Mo/ieJ1 (HaCUJIHO JieJIo je pe3yJITaT JiejcTaBa Koje Ha IojejMHIIa
MMajy NCUX0AaKTUBHE CYNCTaHLe), APYTH je eEKOHOMCKO-KOMITYJI3UBHU (LU/b
je ma ce nohe no MaTepujasHUX f06apa, Hajuemhe HOBLA) U CUCTEMCKH MO-
JleJT KOjU ce OHOCH Ha HacuJbe Koje je pe3ysTaT Cykoba y Be3u ca TProBU-
HOM HapKOTHIMMa. 32 yOUCTBA MOBe3aHa ca 3JI0yNoTpeboM aJKoxoJsa Ha-
BOJM ce Ja ce delrhe BplIe npeMa NpHjaTe/by WM HEKaJallllbeM NpUjaTesby,
Jla cy pe3yiaTaT cBabe MJIM cyko6a M Jla ce He KOPUCTH BaTpeHO opyxje. C
Jipyre cTpaHe, >KpTBe yOUCTaBa [I0Be3aHUX 3a 3/I0yIOTPE6OM ONOjHUX JpO-
ra yeurhe cy mo3HaHUIY, MOTHUB je KOPUCTOJbYOJbe U NIpe he OUTH U3BpILIEHA
ynoTpeboM BaTpeHor opyxja (Brookman 2010, 229).

daraH je mao jeqHO 0 CBeOOYXBAaTHHjUX TEOPUjCKUX OOjalllFberha I0-
BE3aHOCTHU ICUXOAKTUBHUX CYNCTAHIM W arpecMBHOr MoHamama.? Kiacu-
¢dukanuja o6yxBaTa GUOJIOMKH, ICUXOJIOUIKH U COIMOJIOUIKY MPUCTYI pa-
3yMeBamy Te N0BE3aHOCTH, C TUM LITO Tpeba HAIOMEHYTH Jia je ayTop 06y-
XBaTHO CBe MCUX0AaKTHUBHE CYICTaHLe, a He CaMO aJIKOXO.JI.

BuoJsiomka cxBaTamwa YIVIABHOM €KCIIePUMEHTAJHUM HCTPAKUBabHUMa
MOKYIIaBajy /i YCTAaHOBE YTUIAj ICHX0AKTUBHUX CYNCTAaHIM HA LeHTPaJHU
HEpPBHU CUCTEM, HAa eHJOKPUHU CUCTEM WJIM UCIUTY]jy T€HETCKU YTHUIAj Ha
noBe3aHoOCT M3MeDhy 3/0ynoTpebe NMCUXOAKTUBHUX CYNCTAHIM U arpecuje
(Fagan 1990, 250-253). MebyTumM, HUje ycnocTaB/beHa JUPEKTHA MOBe3a-
HOCT u3Mehy McuX0pH3UOJIOIIKHUX TPOMeHa Y3POKOBAHUX NTCUX0AKTUBHUM
CYIICTaHIIaMa U arpecuje, a pe3yJTaTH €KCIePUMEHTAJHUX CTyAuja J[0BO-
Jle ce y MUTakme U 360r KOHTPOJIMCAHUX YCJIOBA 32 UCIOJbaBakbe arpecuje
M 300Tr yyeCHHKa HUCTPaKUBamba KOju ce HepeTKo O6upajy Mehy cTyneHT-
ckoM nonysanujom (Fagan 1990, 249). U Meby ncuxoJsiomIKUM cXBaTamkbUMa
Moryhe je youuTu passudute npasie. Hajuenrhe ce moMutbe Mojies1 Ie31H-
XUOUIMje KOju MoApa3yMeBa /ia alIKOX0JI U ApyTre NCUX0AaKTUBHE CYNCTaHILe
»CJ1abe MHXOHUIMje , CMalbyjy CAMOKOHTPOJIY, ocjo6abhajy eMonuje v UMITyJI-
ce Koju cy uHavye KoHTposrcaHu (Pernanen 1976, 394). ExcnepumenTai-
Ha HCTpPaXXMBaka MO0Ka3yjy Aa ce Je3UHXUOULUOHU MOJEeJ MOXe KPUTH-
KOBaTH MMajyhu y BUAY [la pe3y/ITaTH TeCTHparba MoKa3dyjy Aa peakuuja

2 Paznuka usmehy mojMoBa arpecuje ¥ HacH/ba BPIUM Ce HAa OCHOBY Pas/HMuMTHX

kputepujyma (Urwartosuh 2011, 180-181).
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Y NOHAallame y aJKOXOJUCAaHOM CTawy 3aBHCe O JIMYHE MNeplennuje U
O4eKHBamwa. HauMe, HcrocTaBu/Io ce Ja arpeCMBHOCT HCNOJ/baBajy U yde-
CHUIIM eKCIepUMeHTa KOjU cy Jo6WJHY IIane6o Jo3e jep cy UMaslu Npej-
CTaBy O HAYMHY Kako 64 Tpebaso Aa ce MOHALIAjy MOJ AejCTBOM aJKOX0J1a,
a TO je cOLMjaJIHO U KYJTYpOJIOUKH ycaoBbeHO (Rumgay 1998, 43-44).
OcuM c1ab/bera MOPAIHUX WJIM HaydyeHUX paHUIla NOHallama, MOoKa3yje
ce U Ja 3/10ynoTpe6a NCUX0AKTUBHUX CYCIITAHIIU MOXe YTHULIATH Ha KOTHU-
TUBHe cnoco6HocTU. Cy6jeKTH MoJA [ejCTBOM ajIKoxoJla MMajy moTelikoha
y AOXHBJbaBawy Cpe/ijiHe, MOTYNUX HeraTUBHUX IOC/AeAUla arpecUuBHOT
NOHAllaka M 3aTO U pearyjy arpecCUBHHje Hero IITO TO 3axTeBa MocTojeha
npetwa (Fagan 1990, 268-269; Darke 2010, 203). 3a pas/iuKy oJ onuca-
HUX CUTYyaldja y KOjuMa 3/I0ynoTpeba MCUXO0AKTUBHUX CYINCTAHIM YTHYE
Ha ncuxuike QyHKIUje, MOCTOje U MUII/bEeA Aa OHa nmoBehaBa MoryhHocT
UCToJbaBama arpecuje Juna ca oApeheHUM NCUXUYKUM KapaKTepHUCTHKa-
Ma, a Hajuewhe ce kao mpuMmep HaBofe askoxosauyapu (Pernanen 1976,
424). Uako je TelIKo yCTaHOBUTH [ja JiU Cy oApeheHe MCUXUYKe KapaKTe-
PUCTHKe aJIKOXOJIM4Yapa NoCTojajle U Npe pa3BHjama 3aBUCHOCTH (Rumgay
1998, 26), y uctpaxvBamuMa je YTBpheHo Ja je 26% mnojeauHana KojuMa
je [MjarHOCTHKOBaHa 3aBUCHOCT O/ a/IKOX0Jla UMaJio U TpajHU nmopeMehaj
pacnosnoxemwa, 32% aHkcro3HUW nopemehaj, a 28-64% aHTUCOLHjaHU
nopemehaj snuHoctu (Mattson, Pietz 2015, 54). 36or npekJanawa pas-
JIMYUTHUX 00/1MKa nopeMehaja y siuTepaTypu ce M3/Bojuo jefaH GeHOTHN
MO3HAT Kao eKCTepHaJM3alyja, KOju IMOoBe3yje 3JI0YNOTpPedy CYICTaHIH,
AHTHCOILMjaJIHO MOHAIllake, UMITYJICMBHOCT U arpecuBHoOcT (Mattson, Pietz
2015, 56).

Ho, 610JIOIIKY U MCUXOJIOLIKU MOJENN TpIe KPUTHUKe 360 YHHbeHHUIle
Jia je 3y0ymoTpeba aJIKoxoJ1a 3HATHO PaclpoCTpambeHNja HETO UCIIO/baBabe
arpecuje, OAHOCHO YHMIele HAaCUJIHUX KPUBHUYHUX JieJla y CTamy WHTOK-
cukanuje. Takohe, koMnapaTuBHE KPUMHHOJIOLIKE CTyZHje MOKA3yjy /Aa He
MoOpa 3HauMTH Ja he y ApaBaMa y KojuMa je paclpocTpameHuja ynorpe-
6a a/JIK0X0J1a UCTOBpeMeHO GUTH Beha U cTona HaCU/IHUMX KPUBUYHUX JeJia.
Kao npumep moxemo HaBectu JlaHcky. [Ipema nozganuma 3a 2019. roauny,
Ta Ap>KaBa Ce Ha/Jla3uJla y CaMOM BPXy eBPOICKUX Jp>KaBa IIpeMa NpOLeHTY
CTaHOBHUKa (28,7%) Koju cy HajMame je/JHOM MeCeYHO y jeiHOj NPUJINLHU
KOH3yMUpaJu LUIecT WU Bulle ajakoxoaHux nuha (Eurostat 2019). C apyre
CTpaHe, IpeMa nojauuma EBponckux M3BOpHUKA O KPUMHUHAIUTETY U KpH-
BUYHOM IpaBocyDhy 3a nociefmwy JOCTynHYy roguny (2016), crona ocyheHux
3a ybuctBa y [aHckoj 6una je 1,0 (Aebi et al. 2021, 176). Ilopehewa paay,
npeMa ucTUM u3BopuMa y Cpbuju je 9,2% cTaHOBHUKA 6ap jeJHOM Mecey-
HO eKCLIeCUBHO KOH3yMHPAaJIo aJKOX0JI, 10K je cToma npecyheHux ybucraBa
2016. rogune 6ua 2,5. CXoaHO TOMe, HEOIIXO/IHO je Y3eTH y 003UP U COLH-
0JIOILIKA 006jallilberba.
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Y nuTepaTypH ce 4ecTo yKa3dyje Ha 3Ha4aj Koju 61 MOTJie UMaTH TeopHja o
JPYLITBEHOM MPUTHUCKY, TEOPHja O COLIMjaIHOj Ae30praHu3aluju U Teopuje
0 NOTKyJTypaMa. 3a TeopHjy ApYyLITBeHe Jle30praHu3alyje U TeopHjy o
JPYLITBEHOM NPUTHUCKY 3ajeJHUYKO je HCTULame allCOyTHUX AeNpuBanyja
y BUAY CHpOMaIITBa Kao jefHOr of ob6jammera (McCall et al. 2012, 141).
Teopuja ApylITBEeHOr INPUTHCKA yKasyje M Ha 3Hadaj KOjU peJslaTUBHE
JlelpUBalikje MMajy 3a pa3yMeBame ybOucTaBa, a OpojHa HCTpaKUBamba
N0Kasyjy Jia ApyliTBeHe HejeJHAKOCTH Y BEJIMKOj MepH KOpeJMpajy ca CTo-
noM y6ucrana (Santos et al. 2018, 374). Fiona Brookman (2010, 222) ykasyje
Ha TO Jia Cy CTolle yOMCTaBa HajBUILe y Jp:KaBaMa Koje KapaKTepullle Heo-
JrbepasHa eKOHOMHU]ja, Y KOjUMa HAaCUJIHOCT U3a3UBajy HUBO HejeJHAKOCTH,
peslaTHBHa JienpyBanyja U (Hexe/beHa) HezanocaeHocT.? OHa HaBOJH U Jia
ozapehbeHun ayTopu [0Bozie y Be3y CTOMy y6uCTaBa y Jp:KaBU ca GpojHourhy
MJIJIMX MyIIKapala y \beHoj nonyaanuju.?

JpyuITBEHU NPUTHUCAK je, cMaTpa PobepT MepToH, osnyeH y HeMoryh-
HOCTH OCTBapHBamwa /JAPYIITBEHO YCBOjeHUX LU/beBA JIETAJTHUM CpeJiCTBU-
Ma, ok Pobept Ermy mnpomupyje cTUMy/yce KOju MOTY [JieJIOBaTH Kao
NPUTHCAK TaKO Jia, OCUM NO3UTHUBHO BpeJHOBaHUX (Ha NpUMep eKOHOM-
CKHU ycllex), y 063up JoJsia3e U HeraTUBHU CTUMYJycH (Ha NpUMep, UCKY-
CTBO BHUKTHMM3aLlMje) U yKJamamwe [MO03UTHUBHOI (Ha HpuUMep, rybuTak
nocsa). Tako ce, Ha mpuMep, HaBoAu JAa he arpecuju GUTH Mame CKJO-
Ha JIMLla U3 CPe/ilbMX U BUIUIMX JPYLITBEHUX CJIOjeBa KOja MCTOBPEMEHO
3JjioynoTpe6sbaBajy ankoxos (Fagan 1990, 275), fa je UHTOKCUMKanuja 6ek-
cTBO of, cupoMaiuTBa (Rumgay 1998, 30-31) u fa ce nuje 360T pa3JIUIUTUX
NojaBa MOIMYT ycaMJ/beHOCTH, NpobseMa U CTpeca Ha I0OC/Y, He3aloCJeHo-
CTH, TOPOJUYHUX NpobeMa ([parumnh Jla6awm 2017, 70). YuweHuna je ga
BehuHa y6ulia npyunaja HUXKUM ApYILITBEHUM CJI0jeBUMa, Jla Cy Makbe obpa-
30BaHM, YeCTO He3anocneHU U 6e3 nmpuxoza (Bosdranr, @epakytu 2012,
135-136), asiut je TAaYHO U Jia ce He BpIIe CBa YOHUCTBA U3 KOPHUCTO/bYO/bA.
AKo ce pUTHCAK CXBaTH MIHUPe, TAKO [a, OCUM MaTepHjaHe KOPUCTH, IPH-
THCAK MOXKe OHUTH OJIMYEeH U y CTaTyCy KOju ce >kequ nmoctuhwu, fo6uhemo
IIMPY TEOPUjCKYy OCHOBY 3a pa3yMeBambe yb6ucTaBa. 360r TOra 6U NaXKiby
Tpebaso MOCBETUTH U TeopHjaMa O NOTKyJATypaMa. IloTKynType Hacusba
VMHaye MOTy OUTH NOBe3aHe U ca KOHLENTOM COlivjaj/iHe Jle30praHu3alyje
jep je y TakBUM cpeJjMHaMa 360Tr HHUCKOT BaJHUJAHpama KOHPOPMUCTHY-

3 I/ICTOBpeMeHO, Kako 64 IMoka3sasa Aay KpI/IMl/IHOJlOFPIjI/I HeéMa IBO3/IEcHHUX 3a-

KOHUTOCTH, YKa3yje Ha U3y3eTak — cTona youctBa y PUHCKO] je U3y3€THO BHUCO-
Ka HakKo je TO jefjHAa 0Jf MO3HATUX COLMjalHUX ApxkaBa. C/IMYHA je cUTyalHja U ca
JoctynHoumhy BaTpeHOr opyxja rpahaHuMa y ApxaBaMa y pasBojy, Koje Huje uMa-
JIO 3Ha4yajHHUjer yTHULaja jep je HhbUXOB 3JpaBCTBEHH CUCTeM yHanpeheH.

4 U oneT HaBOgU ]anaH Kao M3y3eTaK o[ TOr IpaBUJia.
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KHX BpeJHOCTU MOryhe oueKHBaTH CTBapakeé HOPMH KOjuUMa ce mojpKaBa
Hacusbe (Wilcox, Swartz 2018, 47). Tako u Brookman (2010, 222) uctuye
craB jegHor ayTopa (McAlister 2006, 259-265) koju cMaTpa /1a y4ecTasoct
YHIbelba YOUCTaBa y ofpeheHoj cpeJuHU MOKe GUTH MOBe3aHa ca KyJITyp-
HUM pasJiMKaMma Koje ce 0ZlHOCe Ha MPUXBAaT/bUBOCT MOPAJIHOT ONpaB/amba
JleJla yOUCTBA M ca HAYMHOM Ha KOju mpaBocyhe y Toj 3ajeJHULIM pearyje Ha
TaKBa JeJa.

Meby npeacraBHUIIaMa TeopHja 0 MOTKY/ITypaMa UCTUYY Ce, HAa TPUMep,
MuJjiepoB KOHIIENT O KYJTypH HUXKe KJjlace U MOTKYJITypa Hacuba 0 K0joj cy
nucanv Bosadranr u @epakytu. Kynrypa Hmxke kiace (mpema UrwatoBuh
2009, 74-75) uHBep3Ha je eTHIU JOMHUHAHTHOT JIPYIITBa ¥ IIOYMBa Ha COII-
CTBEHUM BpEJIHOCTHMA KoOje Cy O3HayeHe Kao ,pOKyCHa HHTEpEeCcoBama“
[IprMep THX HWHTepecoBama Cy CYKOOM ca MOJIMIUjOM, Tyde, OKymupa-
HOCT GU3UYKOM BEIITHHOM U CHAroM; Pa3Boj LpTa MYIIKOCTH YAPYKEH ca
HEHCI0J/baBalbeM eMOIMja, IPenpeseHoC T, CKJIOHOCT Ka CHaXKHUM HaJpa-
»KajuMa MyTeM aJKOX0J1a, CeKCa, KOI[Ke WUJIM HamyllTawka 60paBullTa, ocehaj
Jla ce Ha CyAOUHY He MOXe YTUIIATH, jaKa XeJba 1a Cce 0CJ10604U CBUX 061U~
Ka KoHTpoJie (HaapeheHUX, cynpyre, OUPOKpPATCKe BJACTH), aik, C Apyre
CTpaHe, IOCTOjU CTasHA MoTpeba 3a curypHoiuhy (cTanaH mocao, cympyra
MyHa pa3yMeBama).

Ha ocHoBYy y3opka cactaB/beHOT of Bulle of 500 youcrasa y ®unaze-
¢uju, Bondranr u PepakyTu 3ak/byyyjy Ja Cy YYMHUOLM THUX Jesa Ipe
cBera MJahu MyLIKapIu ca cpefiibe, HUKe U HajHMKe JIpyLITBEHe JIeCTBU-
e, Mehy KojuMa cy Hapo4YHTO 3aCTYN/bEHU NMPUNASAHULM PaJHUYKE HEe0b-
pasoBaHe nonyJandje. CyipoTHO TOMe, OHHA KOjU NpHUNAZajy BULIOj WU
BUILIOj CpeJib0j KJacu Hehe yYMHUTH yOUCTBO He caMo 360T cTpaxa of, I'y-
6UTKa MoJIoXKaja y cay4ajy KasHe Beh (mpeMa MUIL/berwy TUX KPUMHUHOJIO-
ra) y BeJIMKOj MepH 3aTO LITO NPUMNAJajy KyJTYPHOM CHUCTEMY y KOMe ce
He ozio6paBa Hacu/be. CynpoTHO, Y MOTKY/ATYPH Hacusba ce y oapeheHuM
CUTyallMjaMa Hacu/be TOJIepulle, OYeKyje WJIM 4YakK MU 3axTeBa (Bosad-
ranr, ®epakytu 2012, 136-137). Ha npumepy Enrnecke, JlejTon (mpema
Brookman 2005, 109) o6jammaBa fa ce TeHEpPAJHO HHMXKA CTONA yOuUCTa-
Ba MOXe 06jaCHUTH YCHEUIHUM LHUBUJIM3ALUjCKUM mpouecoM jou og 13.
BeKa, a/lu U Jia y oApeheHMM cerMeHTHMa paJiHUUKe KJlace Taj poliec HUje
ycneo. Ty nojefuHIM Cy HajMame 006pa3oBaHH, UMajy MaJjio Tora Ja U3ry-
6e, ok KypTvc HaBoaM /a je BesM4yame MYLIKOCTH KapaKTEePHUCTHUKA THX
HNOTKYJ/ITYypa YHjH Cy MPUIIAJHULM COIPEMHHU Jia yoTpebe Hacu/be paju of-
O6paHe HEKUX BPeJHOCTH Y CUTyallljaMa Koje 64 3a BehnHy GuJie o3HayeHe
kao TpuBHjasHe (Brookman 2005, 109). MoxxemMo BUeTH Ja BHlle ayTopa
yKasyje Ha 3Ha4aj KOju ce y TUM NOTKY/ITypaMa NpHAaje MyLKOCTH U KeJbU
3a JIOMHUHALMjOM U KOHTPOJIOM, @ aJIKOXOJ je BPJIO MOTOJHO CPeJACTBO 3a
ocTBapuBame TUX uubeBa ([auuh 1985, 25).
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MHoru ayTopy HaBO/e /ia je 3a MOTNYHUje pa3yMeBame yOUCcTaBa U3BP-
IIeHUX MO/, [1ejCTBOM a/JIKOX0JIa HEONXOAHO Y3eTH Y 003Up M CUTYalMOHe
OKOJIHOCTH O KOjHMa Ce u3Jjlaxke y TeopHjaMa KMBOTHe CpeJiiHe, a IoceGHy
yJIOTY UMa TeopHuja PyTUHCKe aKTUBHOCTH. [I[pemMa ToMe, MOBE3aHOCT aJsKo-
X0J1a ¥ yOUCTaBa 3aBUCH O HEKOJIMKO OKOJIHOCTH: 1) cuTyanuje, oKpyxerma
WJIM JPYLITBEHOT KOHTEKCTA Y KOMe ce aJIKOX0Jl KOH3YMHUpa; 2) KapaKTepH-
CTHKa JiMLa Koje nuje (1oJ1, y3pacT, UCTOpPHja KOH3yMHpama aJaKoxoJ1a, 61o-
JIOLIKe Npejucno3ulyje); 3) HalMOHA/IHe WJIM KyJTypHe pas/uke; 4) Ko-
JINUMHA ¥ BpcTa ajkoxoJua (Bye 2012, 232). BaxkHy y/0ory uMa U coljyjaaHa
KOHTpPOJIa, 1A je TaKo Y je/lHOj eTHOrpadCKoj CTyAUjU MOKA3aHO KaKo ce
rpyna muaguha u3 pafHUYKUX OPOAHMLA MO/, ZejCTBOM aJK0X0JIa ToHalla-
JIa Ha jeJlaH HauMH y OKpYXemHMa Tje Cy GUJIM CTapUjyd CTAaHOBHUIM, ajlU
NOTIYHO Apyraydje y Aesy rpaja rje cy kJyboBH y KojuMa Cy OU/IN HbHUXOBU
BpLUKALIM U I7le cy 360r ciabuje KOHTpOJIe UCIOJ/bUINA Behly arpecuBHOCT
(Fagan 1990, 276). Y TOM KOHTEKCTY, YHHEHUIIA /1A Ce HAa aJIKOXO0J1 Y jeTHOM
JpYLUITBY IJlefla ca ofob6paBameM, Ja je OH JOCTYNaH U Ja ce He NOILUTYjy
3aKOHCKa OrpaHU4Yerma Takohe gonpuHocH Behoj 3sioynoTpe6u (paruuuh
Jla6am 2007, 38). [lejlaHO M3 NepCHeKTHBE TeopHja KUBOTHE CpeJINHE,
BplLIeHe yOUCTaBa M0/, ejCTBOM aJK0X0J1a 3aBUCH U 0J] BpeMeHa ¥ IpoCTo-
pa y KoMe /0J1a31 10 KPMBUYHOT fles1a. HauMe, y6HcTBa ce IPeTeXHO Bplie
y NPHBAaTHUM W NOJYIPUBATHUM OKDPYKEHHMA, a, Ha IPUMeED, y nopehemy
ca TeJIeCHUM II0BpeJilaMa HellTo Make Yy jaBHOM npocTopy. Takobe, Bpeme
BplLIeHa Cy YIJIaBHOM BUKEH/, U BeyepU UM HOhHU 4acoBH.

3. KNACUPUKALIUJA YBUCTABA

Y KpUMHHOJIOIIKOj JINTEPATYypPH NMOCTOje 6pojHe KaacupuKamuje youcra-
Ba. Hajuemthe ce mosiasu of mojesie Ha UHCTPyMeHaTa/llHa U eKCIIpecuBHa
youcTtBa. [IpBa cy MOTUBHCaHA OCTBapewmeM oJijpeheHor 1u/ba Kao LITO je
HOBall WM, Ha NPUMep, NPUKPUBakhe W3BPIIEHOI KPUBUYHOI JeJa, 0K
Jlpyra mpeJicTaB/ba eMOTHBHY peakuujy Ha ¢pycrpanujy (Thijssen 2011,
59). HUcTpaxuBamwa MOKa3yjy Aa YYMHUOIM HWHCTPYMEHTAJHUX yOHCTaBa
OCTBapyjy BUIle CKOpPOBe Ha TeCTOBMMA HMHTEJIMIeHIYje, ajll Cy KOJ HUX
yemthu u nopemehaju JuYHOCTH. UMIy/ICHBHO Bplleme YOUCTABa Kapak-
TEPUCTHUYHO je 3a JIMLA Koja OCTBapyjy cJjabuje pe3yaTaTe Ha TeCTOBUMA
VHTeJIMreHIlvje, ca 4elnoM UCTOPHjOM HEYpOopa3BojHUX nopeMehaja Kao u
y4eCcTasoM 3JI0YNOTPeOOM NMCUX0aKTUBHUX cymnctaHiu (Hanlon et al. 2013,
943). Unak, nojeUHH ayTOpU TBpJe JAa ce MPUMEHOM Te KJachupuKauuje
MOXe pa3BpcTaTh oko 60% y6ucTaBa, JOK OCTa]d NOMUHY ejleMeHTe U
eKCNPeCUBHUX U MHCTPYMEHTAJTHUX YOMCTaBa WJIM NPeACTaB/bajy HEKY 3a-
cebHy karteropujy (Thijssen 2011, 67), 360r yera MHOT'Y ayTOpPH YKa3yjy Ha
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NOJATHUIIOBE Kao LITO Cy IJIaHWpaHa/HelJIaHWpaHa, eKCIpeCHBHA/UHCTPY-
MeHTa/IHa YOUCTBa, U3BpIllIeHa MeDy MOo3HaHUIMMA U CTpaHUUMa U odaH-
3uBHa/ogo6pambeHa (Adjorlolo, Chan 2017, 128).

JetamHuujy knacudukauujy najy Janrc u Kanrtep, koju cmaTpajy fa ce
youle Mory kjsacupukoBaTH Ha ciaefehu HaumH: 1) oceemHuk uma nusb/
MUCH]y, He yMamyje 3Hayaj Je/la HaKOH U3BplIeHa, eMOTUBHO je CMUPEH.
TBpAW Oa je KpTBa [JAONpHHeJA CONCTBEHOj BUKTUMM3alWju, UMa CaMo-
KOHTpOJIy, @ OCBeTa ce BPIIM 360r yBpeJe WU 3alUTUTe cebe WIu 6JH-
CKOT JIULQ; 2) npoecuoHaqay je HajTUIUYHU]U NPEJICTaBHUK YOHUCTBA U3-
BpLIEHOT 360T KOPUCTO/bYOUBUX MOTHBA. EMOTHMBHO cTabuIaH, XJIaJlaH, He
yMambyje 3Ha4aj /ieJia, 3a lbera Cy nocae/juie 1 )XpTBa HeOUTHHU. [loX1BJ/baBa
3a/10BOJbCTBO 360r ocehaja Mohu jep je ycreo fa peanusyje fiesio U 0CTBa-
PY KOHTpPOJIy HaJ, HOBUM H3a30BOM; 3) mpdzu4HuU Xepoj je Jule 3a Koje je
yOHUCTBO 6MO0 je[UHYU MOTYhH HAYWH pearoBama y JJaToj CUTyaluju. YMamyje
3Hayaj JeJsa, npeballyje oAroBOPHOCT Ha JApyre, eMOTHBHO je y36yheH;
4) xpmea je yuMHUJIAL KOjU cebe J0XKHUBJ/baBa Kao YyrpoXKeHo JIHLe, eMo-
TUBHO y36yheH, yMamyje 0oAroBOPHOCT, Tpebailyje oATOBOPHOCT Ha JApPYTe,
a Ha KPUMBMYHO JleJI0 IVIeJla Kao Ha NocJieiMIly concTBeHe HeMohu (Youngs,
Canter 2011, 9-12).

BpykMmaH Bpiuu nojesy npema HoJjy U yKasyje Ha CIMYHOCTH U pasJid-
Ke u3MeDhy ybucTaBa 4UjuU Cy YIYMHHUOLM MYIIKapLUu U >keHe. Tpeba, mpu
TOMeE, UMAaTH y BUAY Jla MyUIKapI1 YiHe HajBehu 6poj u youna u youjeHux.
Mymkapuu Hajuemnhe y6ujajy nmosHanvke (30%), Heno3naTa snna (20%),
a 3aTUM IpujaTesbe U YiaHoBe nopoguue (10% u 7%). [lpunazgajy HmxuUM
JPYIITBEHUM CJI0jEBUMA, YECTO Cy He3aloCJeHU WU paZe $U3UUKe N0CsI0-
Be ¥ HeMajy KBasluuKaluja, a Mehy mrMa je J0CTa U KOPUCHUKA COLIUjaIHe
noMmohu. Y6ucTBa Koja YMHE MYILIKaplyd MOTY ce MOJAEJUTH Y JiBe BeJUKe
KaTeropuje Koje, npeMa MUILL/bEY ayTOPKe, 06jalliibaBajy oKo ABe TpehnHe
yOuCTaBa y CIpoBeJleHOM HCTpakuBamwy y EHrieckoj u Bescy. [IpBy rpyny
YHHe YOHUCTBa Kao pe3yaTaT cykoba (koH$JIMKTHA YyOHUCTBA), a APYTY OCBET-
HUYKa WM yOHUCTBa paJy pellaBaba HeKor paHujer koHdnkTa (Brookman
2005, 124).

KondsaukTHa y6uUCTBa [elllaBajy ce Yy pa3JM4YUTUM OKpyxewuMa. To
MOTry GUTHU NMPUBATHU CTAaHOBU U Kyhe, a 4eCTO Cy U MecTa HCIpe[, Kay6o-
Ba U naboBa. AJIKOX0J MMa OUTHY YJIOTY M CJIYXH, Kao U NpHMeHa HacHJba,
3a JIeMOHCTpPUPame MYIIKOCTH. Y MHOTHMM CJy4ajeBHMa MOCTOjU JOINPHHOC
KPTBe KOja MHULMpA CyKoO. BaxkHy ysiory y HaJiMeTawy U OAOpaHU 4acTH
M MYIIKOCTHM MMa U Ny6JIMKa, OJHOCHO mpucyTHa Tpeha Jinua (Brookman
2005, 127). Ty BpcTy y6ucTaBa NOjeMHHA ayTOPHU 06jalllbaBajy Kao CHUTY-
allMOHY TPaHCAKLIUjy Koja ce ofBUja usmelhy ybulle U XKpTBe y3 4YeCTo Ipu-
cyctBo ny6suke. Tako JlykeHOU/J HaBOAM Ja YOUCTBO NpoJsa3d Kpo3 ye-
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Tupu ¢asze. [IpBa mojpasyMeBa 3anouvmbalbe TPAHCAKLHje, HA MPUMED,
IPOBOKAIMjOM >XPTBe, HEMOBUHOBAWkeM XPTBe YYMHUOYEBUM 3axTeBHMa
WM HeBepOaJHOM KOMYHMKaLMjoM. Y Apyroj ¢asu ydyuHU/IAL, UHTeINpe-
TUpa CUTyalujy, Aa 6u y Tpehoj oasyunBao Jja JiM Ja HacTaBU U ,cadyBa
06pa3“ uiau Aa oAycTaHe U MOKaxe C1abocT. Y 4eTBpToj Gpasu U KpTBa UMa
NPUJIMKY 3a TaKBY OZJIYKY, /11 Hajuellhe ce onpeie/byje 3a HaCU/be Kao BPCTY
TpaHcaknyje (Luckenbill 1977, 180-184). [lo c1M4HUX 3aK/byyaKa ¥ CTyAUjU
Koja je obyxBaTuia 159 y6ucrasa fgouuiu cy ®escod u llteaman (Felson,
Steadman 1983, 70). ¥ Tom cmucay u Kan (2009, 341) ykasyje Ha To fa je
3a pa3yMeBarbe CPKH 3JI0UMHA HEONXOHO Y3€TH y 003Up MOpPAIHE eMOLHje:
NOHWXeHe, NPaBeJHOCT, apOTaHIIYjy, IOJCMeX, IIMHU3aM, CKPHaB/beHEe U 0C-
BeTy. 3a OHOT KOju ybUja U3 CTPaCTU U3a30B je Aa usabhe U3 cuUTyaldje Koja
VHaye u3Ivesia NoHWxkaBajyhe. AyTop CJIMYHO HAaBOJAU U 3a TUNMYHA UHCTPY-
MeHTaJIHa yOUCTBA, Kao IITO Cy OHA U3BpIleHa MPUJIMKOM Pa300jHUIITBA, jep
IpeBHlle OKJIeBalka CTBapa HECUTYPHOCT Y peakliMjaMa JIMLeM y JIMLe, Koja
je y TakBUM cuTyanujama HenpuMepena (Katz 2009, 342).

OcBeTHMYKa WM y6UCTBa pajyd paspellerma Cykoba MOApa3yMeBajy
IJIaHUpamke KPUBUYHOT JeJa, 360T yera cy U OMacHUja. YYHHHUOLMU He IOo-
Ka3yjy kajawe. U3mehy KoHQJIMKTA WM NepUUNUpaHe HeINpaBje U yoOu-
CTBa MOCTOjU BPEMEHCKH pa3MakK, a yYMHUJIAL, U KPTBa ce yewhe Mo3Hajy
y nopebemy ca KOHQJIMKTHUM YOUCTBMMA. 3aHUMMJ/bMBO je JAa ayTopka
HaBOJM Jla YYMHHUOLM OCBETHHUYKHUX y6HCTaBa Kao U yOHIle MOTHBHCAHE
KOPHUCTOJbY6/bEM NMPHUIAJAjy MapruHaJM30BaHUM JPYLITBEHUM C/I0jeBUMA.
YyuHMOIM KOHPIMKTHUX YOUCTABa, C Apyre CTpaHe, MOTYy NpUNAJaTH U
yIJIeJHUM pafHU4YKUM nopogunama (Brookman 2005, 140).

Y cnyvajeBuMa KajZja MyIIKapIy youjajy xeHe Hajuenrhe je ped o 6pavHOj
WaM BaHGpayHOj MapTHepKW. BpykMaH M y TUM yOGUCTBHMAa IIpaBM pa-
3JIUKYy M3MeDhy KOHGJIUKTHUX U IJIaHUPaHUX ybucTasa. Y oba ciaydaja Mo-
TUBHU Cy Hajuewrhe JOMHHAIMja U OCTBapUBakbe KOHTPOJIE, LITO ayTOPKY
HaBOJAM Ha 3aKJ/byyaK Jla HeMa BeJMKHUX pasyMvkKa u3Mehy ciydajeBa Kaja
MyLIKapLy yoOwujajy apyre Myuikapue uau xeHe (Brookman 2005, 154).
CynpoTHo ToMe, $eMUHUCTHYKH CTaBOBU HUCTHUYY Jla Hacu/be IpeMa nap-
THEPKU HUje UMIYJCUBHO Beh cTparteuiku maaHupaHo (Moffit et al. 2000,
223-224). ®eMUHUCTUYKU NMPUCTYN YOHUCTBO >KEHA BUJU Kao MOCTESULY
npoleca couyjajnsalyje y KoMe ce MylUIKapLu y4e Ja UMajy XereMOHHU]y
Ha/J| ’KeHaMa Koje cy UM NoT4yumbeHe. /lakile, 3aHeMapyje ce MUHAMBUyalHA
u/uay conyjaaHa naroJordja. CynpoTHO, epCcIeKTHUBA O ONLITEM HACU/bY
yKasyje Ha CJIMYHOCTH Y €TUOJIOTHjU HacKU/ba IpeMa NapTHEPY U IpeMa Apy-
rum xkptBama (Kivivuori, Lehti 2012, 61-62). lo6am u /lo6am TBpAe fa cy
yOHuIle )KeHA MAPTHEPKU CTAPHjH, Y Mamb0j MepH He3anocJeH!U U UCTO TaKo
Mame 3JI0ynoTpeb/baBajy ankoxos y nopebemwy ca ybuuama Jpyrux My-
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mkapana (Dobash, Dobash 2015, 63). ¥ llIBeackoj cy mouuiu 1o 3aKJ/by4dKa
Jla cy ncuxuvjarpujcku nopemehaju yemhu y ciaydajy youna napTHepa. Y
®uHCKOj cy UcTpakuBamwa M0Ka3asa /a je He3anoc/JeHoCT yorla Helo3Ha-
TUX MylIKapana 6wsa Buma 3a 10% y ogHOCy Ha y6uCTBa MApTHEPKH, Aa
cy Te youle yeurhe paHuje ocyhuBaHe, [a je 3aBUCHO 0f] YIIOTpebe MCUXO-
aKTHBHUX CYNCTAaHLU 610 72% y6Ulla HEMO3HATUX MyLIKapala Hacnpam
53% mebynapTHepckux y6uctapa. llITo ce Tuye yTHI@ja aJKOX0Ja, ayTO-
pH HUCY YTBPJAUJIM BeJIMKe pas3/ivKe u3MeDhy MOMeHYTHUX TUIIOBA yOUCTaBa
(Kivivuori, Lehti 2012, 71-73).

3a pa3/IMKy of, MylIKapala, *KpTBe eHa youna Hajyelthe cy vuma 611~
CKa JIMI|3, @ PETKO HeIl03HaTa JIMIA WM T03HAHUIM. Y c/Iy4ajy youcTBa nap-
THepa y BeJIMKOM 6pojy cy To *keHe npeko 30 rofiuHa, a npeMa HEKUM Ipo-
IeHaMa oko TpehuHe jxeHa y6ulla napTHepa Cy HelloCpejHO Ipe Aorabaja
3Jioynotrpeb/baBasie ankoxoJi. [loctoje Hajuemrhe aBa cueHapwja: 1) keHa
pearyje ofMax Ha GU3UYKHU WU BepbaTHU CYKOO ca XKPTBOM; 2) peakiiyja je
0/1JI0’KEHA, YOUCTBO je HeOYeKHBaHO, a )KpTBa acuBHa (npema Jlykuh 2019,
332). lonpuHOC XpTBe CONCTBEHOj BUKTUMU3alMjU BeOMa je BUCOK Y TUM
ybucTBUMa uUMajyhu y BUZy Aa ce mpouemyje Aa je oko 80% »xeHa youlia
MPeTXOAHO HUCKYCHUJIO HEKH O6JIMK MOPOJUYHOT Hacusba (Brookman 2005,
167). PasymMeBame yO6uCTaBa KOje YUHE KeHe He MOXKe Ce TPAXKUTH caMo y
CXBaTambHUMa 0 KeHU Kao 6ecrioMohHOj, NacMBHOj, UpaLlUOHATHO] UJIU OHOj
Koja je HayuymJsa Ja ce Tako moHama (Brookman 2005, 174). YMecTo ToTa3,
yOUCTBa KOja YMHe >KeHe BaH NMapTHePCKUX OJHOca He Tpeba oZBajaTH Of
ybucTaBa Koja YhHe MyLIKapLy. KeHe y TUM cUTyalljaMa Takohe MOT'y IITH-
TUTH CBOj CTATYC WM YIJIeJ, LITO CY, Ha IpUMep, HOTBPAXJIAa UCTPAKUBakba
0 MaJioJleTHUYKUM ranrosruma (Blanchette, Brown 2006, 9).

Majke koje y6ujajy cBOjy Jewy Mory ce KJacMPpUKOBATH IMpeMa pasJ/iu-
yuTUM KpuTepujymuma (McKee, Dwyer 2015, 154; Oberman 2007, 43-44).
Majke yo6uiie HoBopoheHe Jielle pe uMajy nopemehaj muyHOCTH Hero ay-
meBHy GoJiecT. Mehy dakTopuMa Koju ce JJ0BOJile yV Be3y ca yOHUCTBUMA
cTapuje Jelle HaBoje ce AylieBHe 00JIeCTH, HACH/be Y NMOPOAUIHM, CHUDPO-
MalITBO ¥ HE3aMOCJEHOCT, Kao U 3/I0ynoTpe6a NCUX0AaKTUBHUX CYNCTAHLU
(mpema Jlykuh 2019, 333).

KonauHo, mocToju u mojiesia ybucTaBa NpeMa KpPUTEPUjyMy OJHOCA
n3Meby y6ule u youjeHor. [IpBy KaTeropujy 4uMHe npuMapHa youUCTBa Koja
Cy yjenHo U Hajuemha u o6yxBaTajy JiMIia Koja ce Mo3Hajy (mapTHepH, CpoJ-
HUIY, TpUjaTe/by, MO3HAHULHK). /lpyra je KaTeropuja HempUMapHUX YOU-
CTaBa M3BpLIEHUX NpeMa HelMo3HAaTUM JuLuMa. [IpuMapHa cy Hajyelthe u
eKCIpeCHBHa, JAOK Cy HellpMMapHa IJIaHMpaHa U BpJIO PeTKO NMOACTaKHyTa
noHauamweM XpTBe (Smith, Parker 1980, 139). ¥ nomahoj sutepaTypu ce
KapaKTepUCTHKe yOulla U yOUjeHHUX BpJIO 4eCcTO aHa/M3Upaja Ha OCHOBY
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onHoca u3Mehy mux. Tako [lemnh HaBoaM Aa moce6HY KapaKTEPHUCTHKY
ybucTaBa y KOjuMa je jeJlaH oJi akTepa OMO IOJ [ejCTBOM aJIKOX0Jia YHHE
ofjHocH ybuie U KpTBe. O6GHUYHO je ped O MOPOAUYHHUM, CPOJHHUYKUM U
npujate/bCckuM ogHocuMa (Pesi¢ 1972, 64). MnaheHoBuh nctude Tpu BpcTe
JIOMUHATHUX OJJHOCA ¥ YOUCTBHMMA Y KOjUMa [OCTOjU PaKTOp aJKOXOJ/IHCa-
HocTu. [IpBy, HajbpojHU]jy, rpyly YMHe yOUCTBA U3MeDy cyceZa, HO3HAHUKA
Y npujaTesba. Y TOj rpynu GpakTop aJKOXO0JHUCAHOCTU AoMUHUpA (72%) u
KoJi youlie u Koj, youjeHor. [loTom gosase y6rucTBa usmehy KpBHUX CPOJHU-
Ka, a Hajyeurhe cy To yOUCTBA yYMEb€HA 300T JyTOTrOAUIUIET 3/I0CTAB/bakha
01 Olla WJIM MY»a KOju 3JioynoTpebsbaBa asikoxos. KoHayHO, ayTopka Ha-
BOJIM U y6ucTBa u3Meby JinIa Koja ce HUCY paHHUje MO3HaBaJa, a Pe3y/ITaT
cy Mehyco6HOT Bpehamwa WM H3a3uBakba y CBahu y aJIKOXOJIMCAHOM CTakby
(Mladenovi¢ 1973, 271). Ilonnazehu ox mojese Ha UHCTPYMEHTATHA U €K-
crnpecuBHa y6ucTBa, CuMeyHoBuh [laTuh HaBoAu Aa je MoA AejcTBOM ajKo-
X0J1a y TPEHYTKY YMbelba JieJla 610 BUILe 0 T0JIOBUHE U3BpILIKJIALA yOU-
CTaBa U3 KOPUCTO/bY6JbA U jefjHa NEeTHHA yYUHUIALA YOUCTBA ¥ KOHTEKCTY
Tewmkor pasb6ojuuuiTea (CumeynoBuh Ilatuh 2003, 157). C gpyre cTpaHe,
MeDhy ekcnpecMBHUM y6UCTBUMA NPaBH Ce pa3/IMKa Ha OCHOBY oJjHOCa y6U-
1€ U )KPTBe U HaBoJe cjaefehu mojany: MyImKapuu Koju cy yousu cBoje nap-
THEpPKe OUJIM Cy MOJ [IejCTBOM aJIKOX0J1a Y CKOPO MOJIOBUHH C/Iy4ajeBa, AOK
je To 3abesnexkeHO KoJ, AiBe TpehrHe MyliKapala Koje cy youJie (bUX0OBe mnap-
THepKe; y yOUCTBUMa KPBHUX CPOAHKKA Yellhe je Mof /1ejCTBOM aJKOX0J1a Y
TPeHYTKy youcTBa 6usa )kpTBa (41%) Hero y6una (25%); y ybucTsuma mno-
3HaHUKa, IpUjaTe/ba, Ja/bUX pohaka, cyce/ia MoJ /1ejCTBOM aJIK0X0J1a OUIH
Cy y nozjenHakoj Mepu o6e ctpane (48,5%), a 3HaudajHO je u yderrhe xpo-
HUYHOT a/JIKOX0/IM3Ma; Y eKCIIpeCMBHUM yOHUCTBMMa HENO3HaTHUX JMLA ajl-
KOX0JIM4apy ¢y 6UJIH JBOCTPYKO Makbe 3aCTyN/beHH HEro pyre KaTeropuje
(CumeynoBuh [latuh 2003, 165-181).

4. EMNMUPUJCKA AHAJIU3A

4.1. Y3opak

HcTpaxkvBame ce pajid Ha OCHOBY y30pKa cacTaB/beHOr 0 84 mpaBHOC-
HaXKHa CyZCKa IpeJMeTa yOHUCTaBa, TEUIKUX yOUCTaBa M yOUCTaBa Ha MaXx
NpUKyIJbeHUX y Bumem cyay y Beorpany y nepuogy 2011-2015.5 Uako ce

5  YOUTHHK 3a HCTpaXKHBambe KpenpaH je y okBupy ,Balkan Homicide Study* moz

MOKpPOBUTe/bCTBOM Max-Planck WHcTuTyTa 3a MehyHapoJHO KPHUBUYHO IpaBO
(https://www.balkan-criminology.eu/research-focuses/current-projects/balkan-
homicide-study/), a cnpoBohemwe uctpaxkuBamwa PpuHaHcHUpaso je MUHUCTAPCTBO
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y sauteparypu (Clinard, Quinney, Wildeman 1994, 28) ca nmyHo ocHOBa Ha-
BO/IY /I je y OBOM KPUBUYHOM JeJly TaMHa 6pojka Mehy HajmambuMa,® Tpe6ba
HallOMEHYTH Jia ce TO UCTPa)KHMBae He 0JlHOCU Ha HepacBeT/beHa YOUCTBa
KOjHUX je MOCTembUX FOAUHA, TpeMa eBUieH[MjaMa Peny6/inyKkor 3aBosia 3a
CTaTUCTUKY 3HaTHO Matbe HEro [IeBeleCeTUX O/IMHA MPOILIor Beka.’

[logauy cy NpUKYIUbeHU YBUJAOM Y CBAaKU IOjeJUHAYHU CYACKU IIpej-
MeT. OCHM KapaKTepHUCTHKa YYMHUOLA, IPUKYII/bEHH Cy U NIOJALIH 3a KPTBY,
a 3a CBaKW CJIy4aj je HAaBeJleH U KpaTak onuc gorabaja. [I[pumeTHo je ga y
npeAMeTHMa Hajyelhe HeJOCTajy moJaly O XKPTBU KPUBHUYHOT JeJa. Kpu-
MHUHOJIOIIKM peJieBaHTHe BapujabJie MONyT paHHje oCyhHUBAHOCTU KPTBE,
COLIMOEKOHOMCKOT U 6padyHoOr cTaTyca l1a YakK M y3pacTa Hajyelrhe cMo npo-
HaJIa3WIH Y OOAYKIIMOHMM Hala3uMa M MCKa3uMa CBeJloKa. 32 yUMHHUOIIA Cy
NPUKYII/beHU MoAaly 3a 25 BapujabJy, 3a KPTBY 3a ceZjlaM BapujabJiy, a 3a
KpUBUYHO Jiesio 10 Bapuja6iy.

JlepuHucare nojmosa

3s0ynoTpe6a asKoxoJia UCIIUTYje ce aHAJIN30M JiBejy Bapujab.iu. IIpBa je
QJIKOXOJIMCAHOCT, OJHOCHO NMPUCYCTBO aJIKOX0J1a Y KPBU/YPUHY Y TPEHYTKY
U3BpLIeHkha KPUBUYHOT JieJ1a, TO jeCT BUKTHMU3anuje. Jlpyra je aJKoxoJu-
3aM y CKJIaJy ca JeUHUINjOM HaBeJeHOM y TEOPHjCKOM JeJIy Paja, a IITo
je pe3y/ITaT mpoLeHe BelITaKa Y KPUBUYHOM MOCTYIKY. Y TUM C/IydajeBUMa
[0 MPaBUJIY je U3pHUIjaHa Mepa 6e36eHOCTH 06aBE3HOT JIeuermha aJKOX0JIH-
Japa.

Kaza je y nutamy nozesa y6ucTaBa, y UICTPOXKUBakby CMO Y OCHOBHU IOIL-
JIM 0J] oJieJie Ha eKCIIpecHBHA M MHCTpPyMeHTasHa youctsa. Ho, ako 6ucmo
OCTaJIM CaMO Ha IIOMEHYTOj KJacuPUKAIUjH, TUTAE je Aa JIU 6GUCMO A06HU-
JIM TIpelM3HUjy NpeJCcTaBy O 3Hauajy KOju aJIKOX0J UMa y BpLIewy y6ucTa-
Ba. Hanme, npeTnocraBs/paMo Ja 6McMo HajBehu 6poj cBUX y6rcTaBa MOT/IH
CBPCTATH y KaTETOPHjy eKCIIPECUBHUX. 360T TOra CMO OAJIYYUIIU 13, OCUM Te
Ki1acuduKalyje, yoUCTBa pa3BpCTaMo U Yy KOHPJIMKTHA, yOUCTBA U3BPILEHA
paju paspelierma paHujer cykoba (ocBeTHHYKA), usMehy nmapTHepa (6pay-
HUX, BabpayHUX, OGUBIINX), YOUCTBA MOTHBHUCAHA KOPHUCTOJbYG/beM (OBjie

MIPOCBETE, HayKe U TEXHOJIOUIKOT pa3Boja Peny6snke Cp6uje.

6 36or uera T ayTopu CMaTpajy Jia je OHO HajmoroAHuje 3a MehyHapoHe KOM-

napatuje KpUMUAHAJIUTETA.

7 Tako je, npeMa Peny6aH4KOM 3aBOJY 3a CTATUCTHKY HEPacBET/beHHX yGHCTa-

Ba, y Cpouju 2015. rogune 6uio 25. https://publikacije.stat.gov.rs/G2016/Pdf/G201
65617.pdf.
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CMO YBPCTUJIM U CUTYalllje KaJia je YGUCTBO U3BPIIEHO NPUJINKOM BpLIEHA
pa360jHUILTBA MM pa36bojHUUYKe Kpabhe) U ocTasa (Ha mpuMep, Kaja y6u-
CTBO U3BpllIe MOJHULUjCKU CIyKGEHHULU Yy INpeKopadyerwy oOBJalmhena).
[TojaMm KOHGIUKTHOT YOUCTBA MO/ pa3yMeBa CIIOHTAHO O/iBUjarbe CyKoba, a
yOUCTBO je pe3y/TaT eMOTHBHe peaklyje Ha ¢pycTpanujy. CynpoTHo, Kaja
ce y6HCTBO BpIIU paZy paspellermha KOHQIUKTA, pajiba je IIaHupaHa U pe-
3yJITAT MPETXOAHO AoHeTe oj1yke.2 MoTUB je BpJio yecTo ocBeTa. KoHauHo,
aHaJIM3y CMO BPIIMJIM U IpeMa BPCTH ofiHOca u3MeDy JiBe cTpaHe U moje-
JIWJIK UX Ha ybuctBa Mehy HenmosHaTuMa u yb6uctBa usMeby suna koja ce
MI03Hajy, ca IoTKaTeropujama.

lprmepu KOHGIUKTHUX ybrCcTaBa

Jea cmydenma cy uepasia kapme y cmany. Y jedHom mpeHymky ce dozodu-
Ja ceaha, a nomoM je ocyheHu #cpmeu HaHeo mesiecHe nogpede HOMCEM.

Cyko6 ce dozoduo y kaganu. 2Kpmea je umasa eampeHo opydicje u npemu-
/14 je ocyheHoM u rezoeom 6pamy. OcyheHu ce pusuuku cyKobuo ca Hpmeom,
a nomom My ce npudpyxcuo u 6pam. Y jedHom MoMeHmMy UCna/beH je memak u
Jycpmea je 6usa ybujeHa. YyuHuoyu cy nobeaau.

lpumepu y6rcTaBa Kojuma ce paspellaBa cykob (0CBETHMYKA y6UCTBaA)

Y6uya je Haneo npocmpesHe paHe jcpmeu u3 eampeHoz opyxcja. Uamehy
HUX je paHuje nocmojao cyko6, a ocyheHu je npemuo xcpmeu cmphy 3602
moza wmo je ceedoyuaa npomus rez2a y KpUBUHHOM NOCMYNKY.

OcybeHu u scpmea cy Hajnpe ywau y eepbaiHu KOH@PAUKM, a nomom U y
Pu3uuKU 06PAYYH Yy KOME je Hpmeda HaHe/d JAaKe mesaecHe nogpede 0cyheHoM.
Yuunuaay je nomom omuwao do ceoe cmaHa no nuwmo.seb da ce oceemu. Ily-
yao je Ha scpmay, aau npomawuo. Kpmea je nouesa da 6excu, anu je ocyheHu
ycneo da je cycmueHe, 6ayu Ha nod, a nomoM jy je y6uo mako wmo joj je nyyao
y aaasy.

8 Haxo uma jacHe KpuTepHjyMe pasrpaHHYerHa Yy OJHOCY Ha KOHQJUKTHA yOU-

CTBa, IUTambe je KaKo OApeJUTH CUTYyalldje y KojUMa y4yMHUJALl He HCKasyje Ha-
Mepy /a U3BpLIK yOUCTBO Kako 6U paspellno cyko6. Ako 64, Ha IpUMep, yYUHU-
JIall IoU1ao y KPTBUH CTaH KakKo GM pacnpaBU/IM NPeTXoAHO mocTojehu cykob, a
OTOM TOKOM cBahe/KOH(JIMKTA U3BPLIM YOUCTBO, NOCTOjad GU eJleMeHTH o6e
Kareropuje.
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4.2. Unmw uctpaxkuBama

llnu/p ucTpakuBama je Aa ce Hajupe W3BPIIM JECKPUNTHBHA aHAJM3a

Koja mojpasyMeBa yTBphHBame pacnpocTpambeHOCTH 3J10yNnoTpebe ajko-
xoJ1a (yK/by4yjyhu aKyTHO MHUjaHCTBO U aJKOX0JM3aM) Mehy ocyheHUM su-
IMMa 3a yOUCTBO M TelIKo y6ucTBo. OCHM y4YMHWIALA, UCOUTHBAKEM Cy
obyxBaheHe W KpTBe. Y JAeCKpPUITHUBHOM JieJly aHaJIU3UpaMo U Apyre Ka-
paKTepUCTHKe y30pKa M YKpLITaMo Bapujabse. UMajyhu y Buay pasninyu-
Te TUIOJIOrHje YOUCTaBa ¥ JIUTEPATYpH, APYTH LU/b OBOI HCTPAXKUBaA je
NOKYLIaj /1a Ce YCTAHOBH Jia JIU je U KOja OJf HaBeJleHUX Io/ies1a pejieBaHTHA
KaJa je 3j0ynoTpeba ajKoxosa y NUTawy. AHalIu3e cy paheHe y nporpamy
SPSS, Bep3uja 18.

4.3. Xunorese

Myukapuu 4demrhe Hero »eHe Bplie YOUCTBO IMOJ, A€jCTBOM aJKOXO-
Ja.

Mymkapuu ocyheHu 3a y6UCTBO yelnhe cy 3aBUCHHUIM OJ aJKOX0Jia
Hero JeHe.

Myikapuu KpTBe MapTHEPCKOT Hacusba cy y BeheM 6pojy cayvajeBa
MO/l /1ejCTBOM aJIKOX0JIa y TPeHYTKYy BUKTHMH3alldje HEro >XKeHe
JKPTBE NapTHEPCKOT HACHUJba.

Kon¢snkTHa yOouCTBa Cy 3acTyIn/beHa y BeheM 6pojy ciy4ajeBa HEro
OCBETHHUYKA YOUCTBA.

4.1. YyuHuonu KoHQJUKTHUX yOUCTaBa Cy y BeheM MpOLEHTY MOJ,
JlejCTBOM aJIKOX0J1a ¥ TPEHYTKY U3BpLIeHa JieJla Hero y4YnHHuOI U
OCBETHUYKHX YOUCTABA.

4.2. XKpTtBe KOHQIMKTHUX yOuCcTaBa cy y BeheM mpoueHTy mnoj
JlejCTBOM aJIKOX0JIa Yy TPEHYTKY BUKTHMHU3ALHje HErO XKPTBe
OCBETHUYKUX YOUCTABA.

Y6ucTtBa usMeby Jsinna Koja ce no3Hajy y Behem 6pojy cay4yajeBa U3Bp-
IIeHa Cy TOJ, AejCTBOM aJIKOX0Jd Y MOMEHTY NpeJy3HMama pajiibe
KpUBUYHOT Jles1a Hero y6uctBa u3Melhy JiMLa Koja ce He O3Hajy.

5.1. YouctBa usmebhy a/bux CpOAHUKA U MpHjaTe/ba Y BeheM 6pojy
c/lyyajeBa M3BPILIEHA Cy MO/ ZIejCTBOM aIKOX0J1a HEro y6ucTBa
u3Mehy mapTHepa U YaHOBa MOPOJHIIE.
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4.4. Pesyntatv
4.4.1. [leckpuntuBHa aHasm3a nogaraka

Y3o0pak je cacTaB/beH OJ YKYNHO 84 cyjcKa NpeJMeTa, [IpU YeMy je yKy-
naH 6poj ocybeHux Jimna 95, a yKynaH 6poj »kprtaBa 105. Hajsehu 6poj
cny4ajeBa (66,3%) jecTe KPUBUYHO [Ji€JI0 YYULEHO Y MOKYILAjy, OCTANI0 Cy
JloBplLieHa KpUBHUYHA Jiesa. Jlasbe, oko aABe TpehuHe y3opka (68,4%) ynHu
KPUBUYHO Jies10 yorucTBa M3 4. 113 KpuBUYHOr 3aKOHUKA, [IOK je TELIKO
youcTBO 13 4. 114 KpuBUUYHOT 3aKOHHKA 3acTyn/beHo ¥ 28,4%. Y camo Tpu
cy4aja paZiiiio ce o yOUCTBY Ha Max u3 Wwi. 115 uctor 3akoHa. YOUCTBA 1O
NpaBUJy BpLIM jefiHO suLe (74,7%), y caydecCHUIITBY ca joll jeZJHUM JIMLeM
22,1%, mok cy y TpH c/ayd4aja yOUCTBO 3ajelHO yYMHHUIIA TpHU auna. Takobe,
yOUCTBO ce Hajyelthe BpuK npeMa nojeguHny (89,5%). YouctBo ABa auLia
perucTtpoBaHo je y 5,3% cay4ajeBa, Tpu gnnay 1,1%, a yetupu suna y 4,2%.
3aHUMJ/BMBO je Jia cy Tellka y6ucTBa 4elrhe AoBplieHa HETO OOMYHA U Ta
Be3a je CTaTUCTUYKU peJieBaHTHaA ()(2 = 21,353, ¢ = 0,428, p = 0,000). Kaga
ce MoJaLY O CTaAMjyMy YKPCTe ca [oaluMa 0 BPCTH YOUCTBA, 0J1a3H Ce [0
3aKJ/byuKa Jia ce 3HaTHO Yelithe JoBpIlIaBajy yOUCTBA Koja Cy U3BplieHa 360T
KOPUCTOJbY0Jba, OJHOCHO NMPUJIHMKOM pa36ojHUILTBA U pa3b0ojHUYKe Kpabe,
Hero cBa Jipyra y6uctBa (KOHQJIMKTHO, OCBETHUYKO, Mehy napTHepuma). Ta
Be3a je M CTATUCTHYKM 3HadajHa (x° = 11,944, ¢ = 0,349, p = 0,018). Jla-
KJe, pa36ojHULM ¢y Y 77% AOBPIIWIN KPUBHUYHO JeJio, IITO 6U ce MOIJIO
MOBE3aTH Ca YMIEHUIIOM Jla YOUCTBO MJIAHUPAjy, Aa KPTBE HE MPYXkajy OT-
Hop, Jla YYMHHUOIIM KeJle Jla CIpeye OTKpUBamke pa30ojHUIITBA. Y Y30PKY je
6uMJI0 MoAjeHAKO KOHPJIMKTHUX YOUCTABa, KOja Cy ONMHCAaHA y TEOPHjCKOM
Jeny paza, (32 ogHocHo 37,2%) u ocBeTHUWYKMUX (37,2%). Y6ucTBa nap-
THepa CMO M3/BOjWJIM Kao [0CeGHY Ipyny U y y30pKy uX je 10, ogHOCHO
11,6%. Cnene y6ucTBa U3BplIeHa 360I KOPUCTO/bY6/ba OJHOCHO 3aje/iHO
ca pa360ojHUIITBOM HJIU pa3bojHUYKOM Kpahom (9, omgHocHO 10,5%), a camo
TPHU cJiy4yaja, LTo YUHU 3,5% y30pKa, HUCMO MOIJIM CBPCTATH y HEKY O 0-
MEHYTHUX KaTeropuja.

Kajia je y muTamy MecTo U3BpIlemha YOUCTABa, U3 UCTPAXKUBakha MPOU3-
Jla3y Jia ce youcTBa HewTo Buule (6;1u3y 58%) Bplie Ha OTBOPEHOM IpPO-
cropy. Hajuemihe je To ynuna (60%). Kaza je 3aTBopeHM NpOCTOp Y NUTamY,
y6ucTBa cy y HajseheM 6pojy ciydajeBa BpuieHa y kKyhu uau ctasy (72,5%
CBUX yOUCTaBa U3BPILIEHUX ¥ 3aTBOPEHOM MPOCTOPY, OAHOCHO OKO TpehuHe
y YKYIHOM y30pKy). YKpIITamkeM MoJlaTaka 0 BPCTU y6HUCTaBa U MPOCTOPY
IJle je U3BPLIEHO 3aKJ/by4yjeMo Jia ce MapTHEPCKA YOHUCcTBa y HajeheM 6Gpojy
c/ly4yajeBa Bplle y 3aTBopeHOM npocTopy (90%), a ocBeTHHYKA Ha OTBOpe-
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HOM (75%). KonduimkTHa 1 y6rucTBa 360T KOPUCTOJbY6Jba YUHbEHA CY PU-
GJIKHO Y MUCTOM IIPOLIEHTY YHYTpa U BaH. Besa npocTopa 1 BpcTe y6ucTaBa
je CTaTUCTUYKU peJieBaHTHA (XZ =16,151, c= 0,398, p = 0,003).

HajBehu 6poj yb6ucTaBa HU3BplLIEH je ynoTpeboM XJaJHOT OpyXKja, MO
KOjUM CMO MOZpa3yMeBaJid Pa3JINYMTe BPCTE CEYMBA, a/IU U TYIUX Npeme-
ta (54,3%), 3aTUM BaTpeHUM opyxjeM (37,2%) u ynorpe6om camo $puU3nY-
Ke cHare (8,5%). HauuH usBpluewa je Hajuemrhe mojpasymeBao ybajame
(45%), nyuame (36,3%), npebujame (16,5%) v naBbeme (2,2%). Kondpuuk-
THa yOUCTBa Ccy Hajyenrhe BpuieHa y6agameM (67,7%), ocBEeTHUYKA yIIOTpe-
60M BaTpeHoOT opyxja (50%), usmehy naptHepa (44,4%) npebujamemM, 10K
cy ybucTBa U3BplIeHa 360T KOPUCTO/bYyOJ/ba BpIIIEHA MO/Ije/[HAKO MyLaheM,
npebujambeM U yb6amameM. Beza oBUX BapujabJiu je CTaTUCTUYKU 3HAYajHA
(x* = 27,019, c= 0,493, p = 0,008).

[lomanu fabe mokasyjy fa je HajBehu yzeo y6ucTaBa U3BpIIeH Y IVIaB-
HOM rpagy (64,2%), 3aTuM y cpejUHaMa Koje CMO OZApeAuM Kao ypbaHe
(18,9%) u HanoceTKy y pypajHuM obsactuma (16,8%). llITo ce BpeMeHCcKe
KOMIIOHEHTe THYe, TeopHja yKa3dyje Ha TO Ja ce yOUCTBa Hajyemrhe Bplie
BUKEH/JIOM WJIM NOHEeJe/bKOM. Y y30pKy je HajBHIle yOHCTaBa YYUHEHO
y noHezes/pak (22%), a motom y Hegeswy (14,9%). Hajsehu 6poj ybrcraBa
yuHibeH je y nepuoay oz 19 go 21 x (25%), a noroM usmehy 1 u 2 4aca no-
cie nonohu (14,8%).

YyuHuonM Ccy yrinaBHOM Mymkapuud (92,6%). ¥ ysopky je 6uio meT
ocybeHuX KeHa, IpU YeMy Cy JiBe KeHe ybuse NapTHePa, y jeJHOM Cy4dajy
je ybucTBO pe3ysnTaT KOHQJIMKTA, a Y je/[HOM CJ1y4ajy MOTHB je ocBeTa. [Ipo-
cevyaH y3pacT yuyuHuJaua je 34 ropyHe, IITO NOKa3yje Aa Cy, 32 pas/UdKy
3eMasba 3anagHe EBpone u CA/l, y kojuMa je ce y6ucTBO Hajuyenrhe BpuIu
y ZBazeceTuM roguuama (Stamatel 2012, 160), y Hamoj Ap»aBH, a CIMYHO
Y APYTrMM HMCTOYHOEBPOIICKUM 3eMJ/baMa, YYMHUOLM YOUCTaBa y CpefHheM
no6y. Hajsehu 6poj ocyheHnx MMa 3aBpIIEHO CPeAHOIIKOJICKO 06pa3oBamkbe
(57,6%), a norom ocHoBHY 1Koy (33,7%). be3 3aBpiieHe OCHOBHE LIKOJIE
je 7,6%, KoK je caMo jeIHO JIKIle 3aBPIUIKJIO BUILY IKOJY.) Y Y30pPKY je HEIITo
Bullle He3anocyueHux (50,6%) Hero 3amociaeHux (44,9%), a ocTasno Cy neH-
3roHepH (4,5%).1° ¥ ck/any ca mojanuMa o 3aroCJeHOCTH, jacHO je Ja CKO-
po nosioBUHa ocyhenux (47,2%) HeMa npuxoAa, a rotroBo TpehuHa (27,8%)

9 Cau4HM mozauu o6ujajy ce W 3a LeJIOKyNHY nonysianujy ocybeHux y Cpouju.

Tako je 2015. roauHe 51% cBuUx ocyheHUX JMLa 3aBPILKJIO CpeAmy Koy, 24,4%
OCHOBHY LIKosy, 10% je 6e3 1IKOJie WM MMa HEKOJIMKO paspeja, oK 59% uma
3aBpllleHy BUIIY UM BUCOKY LIKOJY.

10" Ako norsiez;amMo nosaTKe 0 3aMOCAEHOCTH 3a LEJIOKYTHY MOMyJIalHjy ocyheHux
y Cp6uju (y3ehemo 2015. roguny), He3anocieHux je 45,9%, wto He ofcTyma
3HA4ajHO oJ MojaTKa 3a ocyheHe 3a y6ucTBa.
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¥MMa ucnozpoceyHe npuxoze. [I[poceyHa npumMama ¥ NpuMarba U3HaJ, po-
cexa uMa no 12,5% nuna. llogany o 6padyHOM CTaTycy MOKa3syjy Aa CKOpo
N0JI0BMHA ocyheHuKa Huje y 6paky (47,8%). JeAHa yeTBpTHHA UMa OpayHOT
napTHepa, a 15% BaHOpayHoT, pa3BesieHUX je 7,6%, 10K je HajMambe yA0Ba-
na/ynosuna (4,3%). Hajeehu 6poj ocyhennka (56,1%) Hema aene. lllTo ce
HalMoHaJIHOCTHU Thue, BehnHa (87,2%) u3jacHusa ce kao CpbuH/CpuKumba,
notoM Pom/Pomkuma (7,4%), AOK Cy OCTaJsle HallMOHAJHe U eTHUYKe Trpylie
6uJie 3actymsbeHe y 5,3%.

PaHuje ocybuBanux je 42, ogHocHo 44,2%, 1ITO je Maso BUIIE ¥ OJHOCY
Ha YKYIHU IPOCEK 3a CBa ocybheHa simna U Koju ce kpehe usmehy 35% u
40%. Hajsehu 6poj ocyheHunka Huje paHuje ocyhuBaH 32 HEKO KPUBUYHO
JleJio ca ejleMeHTHUMa Hacusba (72, ogHocHO 75,8%). AKo U IoCTOjU ocy/a 3a
paHyje HaCUJIHO JieJ10, 110 IPaBUJIy je Y IUTalkby CaMo jeJHO KPUBUYHO JeJi0
(18,9%), ok je camo jeHO JIHIle 6UJI0 TPU MyTa OCyhEeHO 32 HEKO HACUJIHO
JleJIO U CaMo jeJIHO JIMIle 32 YeTUPHU HACU/IHA KPUBUYHA Aesa. To mokasyje
Jla HacWJIHe KpUMUHAJ/IHEe Kapujepe MMa BeoMa MaJid NMpOLEHAT yOoula U
Jla y TOM CMUCJIY HE MOXKEMO FTOBOPUTH O HEKO]j clielyjanu3auuju. Hajsehu
6poj ocybeHuka HUje paHUje ocyhuBaH Ha 3aTBOPCKY KasHY (66, OJJHOCHO
69,5%), a Mehy GMBIIMM 3aTBOpeHUIIMMa HajBHUIIIE je OHUX (22%) KojuMa Ccy
v3pevyeHe 3aTBOPCKe Ka3He y Tpajawy A0 Tpu roauHe. [lyxe of neT roguHa
y 3aTBOpY je paHuje nposeso 7,4% yuna U3 y3opka.

XKptBe ybucraBa cy no npaBuiay Mmylikapuu (82,8%). Camo y jenHoM
CJIy4ajy XKpTBa yOUCTBA KOje je yYMHUJIA )KeHa OuJia je Takohe KeHCKOT 11013,
y OCTaJIUM CJIy4ajeBUMa XXPTBe *KeHa youIa 6usie cy MyIKOT moJia. Hajpehu
6poj »KeHa BHUKTHMHU30BAHO je Yy KOHTEKCTy MelhymapTHepCKOT Hacuba
(53,3%)'%, a 3aTumM 360r ocBeTe (20%). Y KOHGIUKTHUM CUTyalMjaMa BUK-
TUMHU30BaHO je 13,3% CBUX XeHa, a UCTO TOJIUKO U 3060T KOPHUCTO/bYO/baA.
Ca mywkapnuMa je cutyanuja gpyraduja. Hajsehu 6poj je crpasao y KoH-
biuKkTHUM cuTyauujama (44,1%), notoMm 36or ocBete (41,2%), 360r
KopucToJby6Jba (7,4%). HajMamwe Mylikapana you/e cy lbUXoBe NapTHEPKe
(2,9%), nok 4,4% MyIIKUX KpPTaBa HUje MOIJIO GUTHU CBPCTAHO y HEKY Of
THX rpyna. Be3a BpcTe y6HCTaBa U N0JIa )KPTBE CTATHCTHYKHY je 3HadajHa (X°
=31,581,c= 0,525, p = 0,000).2

llITo ce T4e omHOCA yOHIle U YOUjeHOT y HajBeheM Opojy ciy4ajeBa ped
je o 1unuMa Koja ce nmosHajy (73%). [IpeTexHo cy y nuTamwy NO3HAHULHU
(on yxynHor 6poja To je 34,9%, a y oAHOCY Ha KaTeropujy JiMLa Koja ce
no3Hajy 48%), a morom mnpwujatespu (15,5%, ogHocHO 21,3% Karteropuje

11 ene unne 80% cBux »KpTaBa MelynapTHepCKOI' HacH/ba.

12 Penanmja je TecTupaHa usMely y4HHHOLA M IPBe KPTBE, OAHOCHO HUCY 0Gy-
xBalieHH c/ly4yajeBH ca BHLIe yYUHHUJIALA U BUIIE XPTaBa.
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JIMIa Koja ce 3Hajy). Kajia cy y nutamwy NopoguYHU OJHOCH, HA IPBOM MECTY
no 6pojHocTH kpTasa je naptHep (10,7%), 3aTUM 4/IaHOBU yXKe MOPOJHULLE
(7,7% cBux cay4ajeBa), AOK je HajMakbe CTPaZajio YiaHOBa LIMpe NopoauLe
(3,8% cBux cay4dajeBa). Y 91% ciy4yajeBa yorcTaBa u3Mehy Jidia Koja ce He
MI03HAjy MOTUB je KopucTobybsbe. OcBeTa ce Hajuemhe BpuIyM npeMa Mmo3Ha-
HuurMa (50%), a cykob je npeTe>xHO MOTHB U Mehy nosHaHunrMa (44,6%).
Jbyb6oMopa Kao MOTHB NpeTEXHO je 3acTyllJbeHa y yOUCTBUMa NMapTHepa
(60%), kao u packua/passof (75%).

4.4.2. lNposepa xunoresa

AHanu3za Hajupe noka3syje Ja je kox 42 ocyhenuka (45,2%) ycTaHOB/bEHO
NPUCYCTBO aJIKOX0JIa, JIOK je NMPUCYCTBO OINOjHUX JApOra perucTpoBaHO y
16%, oxgHocHO koA 15 suna. lITo ce TUYe aJKOXO/JM3Ma, MPOLEHEHO je a
je 7,9% nuua uMaJsio pa3BUjeHy 3aBUCHOCT, [,0K je Taj MpOoLLeHaT 3aBUCHOCTHU
0J1 OTIOjHUX Apora 6uo MawH (4,5%). CBM aJIKOXO/IUYApH Y Y30PKY YUUHU-
JIM Ccy YOUCTBO Yy CTalby aJKOXOJIUCAaHOCTH. Ha oCHOBY caMo JleCKpUNTUB-
HUX ToJlaTaKa MOXKeMO BU/IETH Jia a/IKOX0JI KMa GUTHY YJIOTy Y pasyMeBamby
youcrasa. O ykynHor 6poja Mymkapaua, 44,2% je 6usio nog AejcTBoM aJ-
KOX0JIa Y TPeHYTKy yOHUCTBa, [IOK je Taj y[eo KoJ >eHa y4uHuIana 57%.
Hako Taj pesysTaT He HUJe y NPHUJIOT NIPBOj NOCTAaB/beHOj XUIIOTE3H, Tpe-
6a MMmak UMaTH y BUJAY Ja je Y y30pKy GUJIO caMO ceiaM »eHa ocyheHHX
3a youctBo. Ha Behum y3opuuma Tpebaso 64 UCOUTATH [Jja JIU CY KEHE Y
BeheM NpOLIEHTY NOJ [iejCTBOM ajIKoX0Jla Y TPeHYTKy youcTsa. [lopanu o
NIOCTOjakby aJKOXO0JM3Ma I0Ka3yjy Jia ce Taj 06JIMK 3aBUCHOCTHU I0jaBJbyje
caMo Ko/l MyIlKapala youra.

Beh je moMeHyTO Aa je NOpPoJUYHO HacU/be Hajuellhu KOHTEKCT y KOMe
Cy KeHe yOUjeHe, a Y UICTOM KOHTEKCTY KeHe Hajuelhe U Bplie y6ucTBa. Y
y30pKy yb6ucTBa naptHepa unHe 11,6%. OcyheHe cy JiBe »KeHe U ocaM My-
mkapaua. MHTepecaHTHO je ma cy 06e ocyheHe xeHe OGuJie MOJ JiejCTBOM
aJIKOX0J1a, JIOK je TO C/yd4aj ca IMOJIOBMHOM MyIIKapala ocyheHHx 3a y6u-
CTBO MapTHepKHU. /lakJie, HA NPBHU IOIJIE], Ce YHHU /ia je Makbe MyIIKapana
OMJIO TOJ ZIejCTBOM aJIKOX0J1a y MapTHEPCKUM yOUCTBHUMA, aJiv, Kao IITO
CMO HarJaculy, Tpe6a GUTH olpe3aH y U3Bohemwy 3aK/bydaka 300 MaHx
arncoJiyTHUX 6pojeBa M MOIYhHOCTH Jia Cy C/1y4ajHO 00e XKeHe Koje cy youse
napTHepe 6uJie MO/ ZiejCTBOM aJIKOX0JIa.

Kaga cy »kpTBe cBUX yOHCTaBa y MU Tay, OAAIY T0Ka3yjy Aa je caMo jelHa
»keHa (5,5%) 6mJ1a oA, [1ejCTBOM aJIKOX0J1a y TPeHYTKY BUKTUMHU3albje, 0K
je To cay4aj ca 21,4% ybujeHux mMylikapana. MHTepecaHTHO je fja HUjeqHA
»KPTBa NMapTHEPCKOT YOHUCTBA HUje OWJIa MOJ, [IejCTBOM aIKOX0JIa Y TPEHYT-
Ky BUKTUMMU3aLYje.
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YKoJIMKO y aHa/n3u nohemo oz kKyiacudukaiuje yobrcraBa Ha eKCIIPECUB-
Ha, YMjU je je JUHU LU/b A Ce XKPTBa JIMLIW XKUBOTA, OJHOCHO /1A jOj ce HaHece
3J10, U UHCTPYMEHTAJHUX, KOja Cy PyKOBODeHa joll HEKHMM IU/beM (HOBAL,
3a/10BOJ/bEHbE CEKCya/THOT HAaroHa, CIpeyaBame xalllllerha WJIH OTKpUBamba
KPUBUYHOT JeJia), A0J1a3UMO 10 3aKJ/bydKa aa ce 77,9% yb6ucraBa CBpCTa-
Ba y eKCIpecuBHa, a 22,1% y uHcTpyMeHTa/ Ha y6ucTtBa. Kaga cmo moga-
TKe 0 TOj KJacCUPHUKALUjU YKPCTHUIHU ca BapHjaboM 0 MPUCYCTBY alIKOX0Ja
KOJ, yYYMHHUOLA Yy TPEHYTKY Y6HUCTBa, HUCMO JOGUJIM CTATUCTUYKHU 3HAYajHY
Be3y. Hanme, ckopo nozjegHak 6poj eKCIpecuBHUX yOUCTaBa YUUIbEH je TOJ,
JlejCTBOM aJIKOX0J1a Kao U Y TPe3HOM cTawy (36 Jinna, ogHocHo 53,7% Ha-
cnpaM 46,3%). lect nuna (33,3%) yuuHMIala HHCTPYMEHTAIHUX yOUCTa-
Ba O6UJIO je MOJ AejCTBOM aIKoxoJ1a. 360T Tora CMo yoHucTBa KJIacuUKOBaIU
Y Ha JIpyre HaYWHE.

Hajnpe cmo nmouwnu of nozese kojy npejJaxe bpykmah, a moce6Ho cMmo
jol M3ABOjU/IM yOUCTBA NapTHepa U Y61 CTBa MOTHBHCAaHA KOPUCTOJbYO/bEM.
Y y30pKy je HajBuille KOHPJIUKTHUX youctara (37,2%), kao 1 youcTaBa u3-
BpLUEHMX pajiu paspellewa cykoba (37,2%), meby naptHepuma (11,6%) u
ybucTaBa MOTUBHUCAaHUX KOpUCTOJby6/beM (10,5%). [IpeocTanux ciayyajeBa
je 3,5%. Y ciydajeBMMa KOHOIUKTHUX y6ucTaBa 21 yyuHuiarn, (65,6%) 6uo
je mox ejCTBOM aJIKOXOJIa, V CJydajeBMMa pellaBama Cykob6a (0CBEeTHUY-
ka youctsa) 10, ogHocHO 32,3%, y youcTBUMa napTHepa LiecT ocyheHUKa
(60%), a y ybucTBMMa K3BPIIEHUM MOTHUBHCAHUX KOPUCTO/byO/bEM IMET
auna (55,6%). [locmaTpaHo y ofHOCY Ha MOMyJaLMjy CBUX CJjy4dajeBa
y KOjuMa je y4ydMHWJAL, OGHO IOA [ejCTBOM aJIKOX0J1a, HajBUILE Cy OMET
3acTyn/beHa kKoHQ IMKTHa youctBa (50%). Ta Be3a je yMepeHO CTaTUCTUYKHU
3HayajHa (XZ =10,529,c=0,332, p = 0,032). [lakJie, HajMame MOTYNHOCTH 3a
y6HUCTBO U3BPLIEHO MO/ JIejCTBOM a/JK0X0J/1a MMa Yy C/lyyajeBUMa pelllaBarba
noctojehnx cyko6a, 3aTUM y YOUCTBUMAa W3 KOPHUCTOJbY6Jba, YOUCTBUMA
napTHepa U Ha Kpajy KoHPJIUKTHUM y6uctBuMa. Kaza je y nutamy 3aBuC-
HOCT 0J a/IKOX0J1a, HajBehH yzeo asKoxosvyapa YYMHHO je KOHQJUKTHO
youctso (57,1%), a motoM y6uctBo naptHepa (28,6%). Ho, Ta Be3a Huje
CTAaTUCTUYKHU 3HadajHa. MMajyhu y Buay cTaBoBe y JiuTepaTypH Aa Cy 4ak
¥ yOUCTBa NMapTHepa IVIAHUPAHA, a He pe3y/ITaT UMIYJICUBHOCTH, OJJIy4H-
JIM CMO /la HAa OCHOBY YMI€HUYHHUX CTama ybucTaBa apTHepa U3 Ipecyia
M3BpLIMMO HUXOBO pa3BpCTaBame Ha KOHQJIMKTHA U yOUCTBA KojuMa ce
paspeliaBa HEKHM paHUjU CYK0O. AHa/IM3a je ToKa3aJia Jia MeT cJay4dajeBa Mo-
»)KeMO KJIacuPUKOBATH Kao KOHGJIUKTHA, a NeT Kao MJaHUpaHa.
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lpumepun KOHPAMKTHUX y6ucTaBa (yk/bydyjyhu u nokyiuaje)

Ilocse kpahe gepbasiHe pacnpase ca cynpy2oM, JceHa je yzeaa 6ywuauyy u
yodapuaa Mydxca HeKoUKO nyma y npedesy 21ase Kako 6u 2a cnpevuaa da je
Hanycmu.

KeHa scpmea y6ucmea je npemxodHo 6u/1a H#pmea HACU/bA €802 BAHOPAY-
Hoz napmuepa. Hanad ce dozoduo kada je sxcpmeux 6pam dowao da je o0-
gede kod podumesba KaKo 6uU cnpevuo dasbe HAcusbe 8AHOPAYHO2 napmHepd.
OcybeHu je xmeo da HanadHe 6pama Jycpmee, a y nokywajy da 2a cnpevu y
mome JceHa je 3adobusa y60d owmpum npedmemom y 2pyou.

BpauHu napmHepu cy uzawau yseye, NomoM cy ce nocgahaau u nomykau
na epamuau Kyhu. OH je 6ayuo nene/bapy HA Hy, d OHA 2d je u3601a HOMCeM.
Tokom cyherba cynpye je xmeo da ce nomupe.

lMpumepu ybuctaBa Kojuma ce paspeLuaBa cykob

OcyheHu je omuwao y cynepmapkem ade je padusa rezo08a buswa cynpy-
2a. Hako je y mom mpeHymky 6uUo0 y 6paKy ca dpy2oMm i#eHoM, HoxceM je Y600
6usuy cynpyey jep Huje Mozao da npuxeamu da OHA He Xceau da onem Gyde
C HUM.

OcyheHu je dowao y cmaH ceoje 6uswe cynpyze 2de je scuseaa ca c8ojum
podumessuma. Hocuo je ypHy mop6y, a kada je yxcpmea - 6uswia cynpyaa do-
wa do weza u numajaa da Jau je JoHeo HO8AY Koju je dy208ao, OH jy je Ha-
nao HoxceM. Y CyKo6 cy ce YKmyHuau U HpmeuHu pooumessu Koju cy makohe
npempneau Adake U meuike meJiecHe nospede. OcyheHu je npuiukom 6ekcmea
U3 CMaHa ykpao HoO8YAaHUK U HApPyKeuyy.

Ocyhenu je y6uo ceojy cynpyey 3602 yb6omope. Yekao je da 3acnu, a oHda jy
je 3adasuo u y60o HodxceM y 8pam HeKOAUKO nyma. ¥ mpeHymky 3anouurbarea
padre ybucmeaa oHa ce npobydua, nokywasa da ce o06paHu u 3602 moead je,
O0CUM CMPMHUX, 3adobu/a u nospede pyky.

[loganu cy nokasanu jga je 67,6% yb6uua y KOHQJUKTHUM yOHUCTBUMA
OUJIO MO, €jCTBOM AJIKOXOJIa, IIITO je, C IpyTe CTpaHe, 610 cay4aj ca 31,4%
OHMX LITO CYy KPUBHUYHO JeJI0 BPLIMJIM pajd paspelierma cykoba. Y6u-
CTBa U3BplLIeHa 360T KOpUCTo/by6Jba cy y 55,6% ciydajeBa yuureHa MOJ
JlejcTBOM aJsikoxoJia. Besa je cTaTUCTHYKU 3HauyajHa U To y Behoj mepu y
0JIHOCY Ha MpeTXoAHy Kaacudukarujy (x° = 10,497, ¢ = 0,332, p = 0,015).
Jakne, BepoBaTHUje je Ja he KOHQJIUKTHA U YOUCTBA U3 KOPUCTOJ/bYO/bA
OUTH y4YuIbeHa MO/, [ejCTBOM a/IKoX0Jla Hero y6ucTBa Koja cy MOTHBHCa-
Ha pelllaBambeM cykob6a. Kako nmojamu nokasyjy ia je y noJIoOBUHHM ciay4ajeBa
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ybucTaBa YYMHEHUX U3 KOPUCTOJbyO/ba YYMHUIIAL, 6UO MOJ AejcTBOM asl-
KOX0J1a, 3aHMMaJI0 Hac je Aa BUJMMO Ja JU he ce pe3yaTaTH NPOMEHUTHU
YKOJIMKO TY KaTeropujy NpHUK/bY4YMMO YOUCTBUMA U3 OCBeTe/pelllaBama Cy-
kob6a. Haume, 3a 06a Tuna y6ucraBa KapakTepHUCTHUYHO je Aa Cy 0 NpaBUIy
naHMpaHa. McnocTaBuIIo ce Ja je M Ta Besa CTaTHCTUYKHU pesieBaHTHa ()% =
8,830, c=0,307,p =0,012) u fa je aJIKOX0J1 IPUCYTHUjU ONET ¥ KATETOPUjU
KOHQJIMKTHUX youcTasa (67,6% KOHQJIMKTHUX MOJ [1ejCTBOM aJIKOX0J1a).

[Topanu mokasyjy fa je HajBehu 6poj xKpTaBa Koje cy 6use moj J1ejCTBOM
aJIKOX0J1a Y TPeHyTKY BUKTUMU3anuje (70% cBUX XKpTaBa M0/, [1ejCTBOM aJl-
KOX0J1a) CTPajlao y KOHTEKCTY KOHPJIUKTHUX ybucTtasa. [Ipeoctanux 30%
BUKTHMMM30BaHO je 300T pa3pelllemna paHUjer cykoba. [lakie, y ciay4ajy nap-
THEpPCKOT Hacu/ba U pa3b0jHULITABA HUCMO UMaJM Cly4yajeBe y KojuMa je
)KPTBA y a/IKOXOJIUCAHOM CTatby. OBa Be3a je M CTaTHCTHYKM 3HavajHa '3 (x° =
11,522, ¢=0,353, p = 0,021).

Ta6esa 1. /leCKpUNITUBHY NMOAALM U CTATUCTUYKHU
pe/leBaHTHU 3aKJby4l1

[log fejctBoM 3aBUCHOCT
aJIKOX0J1a 0[] aJIKOX0J1a

Ocyhenn 45,2% 7,9%

Kencku 57% 0

Mymku 44.2% 7,9%
XKptBa 18%

Kencku 5,5%

Myuiku 21,4%
Tun y6ucrsa 1 (ocyhenu)

ExcnpecuBHa 53,7% 9,1%

WHcTpyMeHTaNIHA 33,3% 6,7%
Tun y6ucraBa 2 (ocyhenu) x*=10,497,

c=0,332,p =0,015

13 Amanusupasnu cMo caMo MOAATKe NpBe XPTBe, OJHOCHO HUCY YK/bYYeHH CIIy-
4yajeBU y KojuMa je 6usio Bullle of jefaHe >kpTBe. CaMo y /iBa cjay4aja y KojuMa je
6GMJI0 BUILE O/ jelHOT BUKTUMH30BAHOT JIMLA XKPTBe Cy GuJie NoJ [1ejCTBOM asIKO-
Xo0J1a.
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Ilox nejctBoM 3aBUCHOCT
aJIKOX0J1a 0[] aJIKOX0J1a
KoHdrkTHa 67,6% 16,7%
OcBeTHHYKA 31,4% 2,9%
360r KOPHUCTOJbYO/bA 55,6% 0
Tun yoéucrasa 3 (ocyheHnu)
Meby nunuMa Koja ce mosHajy 44,3% 10,1%
Meby sunuMa Koja ce He 45,5% 0
MO3Hajy

Y peny o AecKpUITHBHHUM INOJallMMa HaBeJEeHO je Aa Cy KOHQJIMKTHA
ybucCTBa Hajuelihe BplleHa xJaJHUM Opy:XjeM, JOK je y ybucTBUMa 360r
paHUjer cykoba HajBulle OHJIO 3aCTYIJbEHO BAaTPEHO OpYyXje. YKpLITamwe
nojaTaka O aJKOXOJMCAaHOCTH U BPCTH OpyXja NMOTBphyje Ja cy yo6ucTBa
y4MbeHa NOoJ [1ejCTBOM aJIkoxoJsa Hajyelnhie BplieHa ynoTpe6oM XJIaZHOT
opyja (71% cBux y6ucTaBa U3BpLIEHUX MO/ [IejCTBOM a/IK0X0J1a) U Ta Be3a
je craTHCTHYKHM 3HavajHa (X% = 11,552, ¢ = 0,332, p = 0,003).

Ynopehyjyhu mogaTke o askoxosMcaHOM cTamy ocyheHux u xpraBal*
3aK/byyyjeMo Ja cy KpTBe y ckopo 20% ciyvajeBa Guje HoJ /JiejcTBOM
ankoxoJsia. Kaga cy »KpTBe moJ ZiejcTBOM asikoxoJia, Hajuerrhe cy (y 82,4%
CUTYyalMja) U YYUHHUOLH O] [I€jCTBOM aJIKOX0JIa U Ta Be3a je CTATUCTUYKU
3HauajHa (x° = 11,256, c = 0,338, p = 0,001).

KoHayHo, MCIUTUBa/IN CMO U Jia JIM je BpCTa ofHOca U3Mehy yuuHHOLA U
KpPTBe N0Be3aHa ca cJlydyajeBUMa yOUCTaBa U3BPLIEHUX M0/, [1ejCTBOM aJKo-
xoJ1a. Hajpe cMo cBe pesialjyje nofe/u/u y JiBe Tpyle NpeMa KpUTepHjyMy
Jla JIM ce yYMHUJIALL M )KPTBA 0J] paHUje M03HAjy WM He. Y ciydajeBUMa yOU-
CTaBa HEMO3HATHX JIMIIA, aJIKOXOJIMCAHO je 6uio 45,5% ocyheHuKa, /10K je y
youcTBUMa usMely JIMIa Koja ce Mo3Hajy Taj yaeo 44,3%. Ta Be3a HUje cTa-
THUCTUYKH 3Ha4uajHa. AKO ce M3/|BOje KaTeropuje cTpaHala, NapTHepa, Yaa-
HOBa y»Ke MMOpo/MLe U OCTaauX (upa MopoJrLa, NpyjaTe/by MO3HAHULH),
Takohe HeMa CTAaTUCTHUYKHU 3HAa4YajHUX pesanuja. Haume, nako je Bulle of
MOJIOBUHE CBUX YOHCTaBa YYMbEHUX NOJ ZiejcTBOM ajikoxoJia (56,1%) ynpa-
BO Yy IOCJeAmOj rpyny (LMpa nopoAula, MO3HAaHULY, NpUjaTe/bU), UCTO

14 Amanusupa/u cMO caMoO MOZATKE NPBE XPTBE, OJHOCHO HUCY YK/bYyYeHH CIIy-
4YajeBU y KojUMa je 6UJIO BUILE OJf jeJHe XKPTBeE.
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Tako Hajsehu 6poj youIa unje Cy >KpTBe U3 Te KaTeropuje JiMLa HUje 6HUO
y aJIKOXoJIMcaHOM cTawy (54,9% cBux JMLa Koja HUCY G6UJIa NOJ, [1ejCTBOM
aJIK0Xo0J1a).

5. 3AKJbYYAK

HecniopHo je fa aJIKoxoJ1 UMa 3Ha4ajHy yJ0Ty y pa3yMeBawy eTHOoJIorHje
HAaCUJIHUYKOI KPUMHUHAJIUTETa, a MpeMa TOMe U y pa3yMeBawy yOUCTa-
Ba. Takobhe je yumeHHna Aa HUjeJaH PAKTOP He MOXKEMO H3JIBOJUTH Kao
KJby4daH 3a objallitberbe YOUCTaBa U y TOM CMHUCJAY 3/0ynoTpeba aakoxosia
Jlaje oapeheHU AOMPHUHOC Y cafiejcTBY ca ApyruM ¢pakTopuma. [Iperies iu-
TepaType MoKasyje Aa ce Taj JONPUHOC Hajuellhe aHa/IM3Kpa YTBPHUBakeM
pacnpocTpakeHOCTH yOUCTaBa YYUEHUX MO/J, [€jCTBOM Te NMCHUXO0AKTHUBHE
CYIICTaHIIE, 0K Ce Mambe MaXKme MocBehyje MUTawy Y KOM KOHTEKCTY WU
3a yYMHUOILE KOjUX YOUCTaBa aJIKOX0J1 MMa 3HAa4YajHUjy yJIOTY.

Y pagy cMo, 0CMM TeOpHjCKe, CIPOBeJIA U eMIIUPUjCKY aHaIu3y 84 npas-
HOCHaXKHa CyJicka npeaMera Buuer cyza y beorpagy y kojuma cy suna
ocyheHa 3a yOHUCTBO, TEIIKO YOUCTBO WX YOHUCTBO Ha MaXx. [lojamu ga je
CKopo noJioBUHaA (45,2%) cBuUx ocyheHUX OGuJa MOA AejCTBOM a/lKOX0Ja y
TPEHYTKY U3BpIleHha YOUCTBA, Jia je ¥ Y30pKy 7,9% ajkoxosinyapa U Ja je
oko 20% cBUX KpTaBa Takohe GUJIO MOJA [ejCTBOM aJIKOX0JIa y TPEHYTKY
BUKTHUMU3aIMje jacHO ynyhyjy Ha 3HAa4yaj KOjU Ta MCUXO0AKTUBHA CYICTaHIA
¥MMa y pasyMeBamwy yo6ucTaBa. [IpBo Tpeba ucrahu jga usmebhy youna nog
JlejCTBOM aJIK0X0J1a M y6ulia Koje cy 6uJie Tpe3He HUCMO yCIeJH Jia YCTaHo-
BUMO pas3JIMKe Y 0JHOCY Ha KbUXOB Y3pacT, 1oJ1, coljpoeMorpadceke Kapak-
TEPUCTHUKE WJIM NOJAaTKe O HhUX0BOj paHUjoj ocyhuBaHoctu. To ynyhyje Ha
3akJbyyak Jia 6e3 063vpa Ha TO Ja JiM 3/10yNoTpe6/baBajy alKoXoJ UM He,
youIe oAHKYjy ofpeheHe 3ajefHUYKe KapakTepUCcTHKe. ako Te KapakTe-
PUCTHKe HUCY CBOjCTBEHe caMo youlaMa, Beh ce jaB/bajy U Koj, yYMHUIaLA
JIPYTMX KPUBUYHUX JleJia, MOXKe ce UcTahu Jia je MpocevyHH yOUL@ MyLIKOT
10J1a, y CPeAbUM TPUAECeTUM roJMHaMa, ca 3aBPLIEHOM CPe/IlbOM IIKOJIOM,
yenthe Hesanoc/ieH U 6e3 peJOBHUX IPUMakba, HeMa OpayHoOT WM BaHOpay-
HOT MapTHEPa, a Hajueurhe HeMa HU Jleny. Y BHUILIE Of TOJOBHHE CIy4ajeBa
ped je o paHMje HeOCyhDUBAaHUM JMLAMA.

Kako 6McMO yCTaHOBUWJ/IM Ja JiM je 3/0ynoTpeba ajKoxo/ia KapaKTepu-
CTHUYHa 3a oZipeheHU TUMN yOUCTABa, Y paZy CMO TeCTHPAJH MOCTOjame pe-
JIeBaHTHHX CTAaTUCTUUYKHUX Be3a M3Mely BHUlle THUIOJOTHja U 3JI0yNOTpebde
asikoxoJia. Kiacudna noziesia Ha eKcipecMBHAa U MHCTpyMeHTaJ/IHA YOUCTBa
HUje ce y TOM NOIJIeAy NoKa3aJja pejieBaHTHOM. Hauwme, umajyhu y Bugy na
ce ckopo 80% cBUX y6UCTaBa CBPCTaBa Y KATEropHjy eKCIPeCHBHUX, TELIKO
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je nohu A0 3akJ/byyaka O HEKUM cCrneluPUYHOCTHMA yOHCTaBa U3BPIIEHUX
10/ 1ejCTBOM asIKoxoJia. Pa3BpcTaBame TakBHUX Jlesla IpeMa ofHoCcy u3Mehy
ybulle U XKpTBe Takohe ce HUje MOKA3aJ0 CTATUCTUYKHU pesleBaHTHUM.

HUcnocTaBuiio ce aa kaacuprkanyja yorucraBa Kojy je MOHyAuIa ayTOpKa
BpykMaHn mpy»a Bulle ob6jaimerna. [lokasaso ce, HauMe, Aa Cy youlie Koje
pearyjy TpeHYTHO y KOHQJIMKTHOj CHUTyalljd Koja HacTaje 360T CTBapHe
WJIM NIPeTIOCTaB/beHe YBpeJe WM IO NPOLEeHU YYMHUOLLA HeaJleKBAaTHOT
MOHallIamwka XPTBe yjeHO U Hajuemrhe MoJ AejcTBOM aJsikoxoJa. [Ipu Towme,
HUje peJIeBaHTHO /1a JIU Ce XXPTBa M YYMHUIIAL, 103HAjy. Y KOHGJIUKTHA yOU-
CTBa MOTY Ce CBPCTAaTH U CJIy4yajeBU YOUCTBa MapTHepa ako je JMllaBambe
’)KMBOTA YCJIeUJIO Y TAKO ONNMCAHUM OKOJIHOCTMMA. BaxkHO je HarslacuTu Ja
aJIKOX0J1 MMa 3HaydajHy yJory y pa3yMeBawky KOHQJIHUKTHHUX yOUCTaBa He
caMo Kajia je yYMHUWJIALl Y IUTaky, Beh U XKPTBa, jep mojAaly NoKasyjy jaa je
HajBehu yzeo KpTaBa Koje cy 6uJie Mo/, [1ejCTBOM aJIKOX0Jila BUKTUMHU30BaH
yIpaBo y KOHTEKCTY KOHQIUKTHUX youcTaBa. Mako cy y y30pKy 6usia camo
TpU yOMCTBa Ha MaX, CBa Cy CBpPCTaHa y Ipyny KOHPIMKTHUX yOHUCTaBa,
LITO Ce U yKJIana y OMHKC Te rpylle Koja ynpaBo U NojApa3yMeBa UCXUTPEHO
JleJI0Bame.

C npyre cTpaHe, aJIKOX0J UMa Mamy yJIOTY, OAHOCHO Mabe je 3aCTYIJbeH
KOJl yOuIla Koje He pearyjy y MoMeHTy Beh mocsie oapeheHor kpaher wiu
Zyker BpeMeHa. OHU IJIaHUPAjy YOUCTBO, BPJIO YECTO TO paZie Aa 6u ce oc-
BETUJIM 3a MPETPIbEHY YBpPeAy, TpeMa BbUXOBOM MHUIbEHY HEAJLEKBATHO
NOHAlllak€e XPTBe WJIH Jia 61 Ha Taj HAYMH peluyiu noctojehu koHPaukT. U
Ta yOUCTBa MOTY GHUTH BpIlleHa peMa pa3JMYUTHM KaTeropvjama »KpTaBa,
yK/bY4yjyhy U cajjaliber WM GUBLIET NapTHepa. 360T YMbeHHULEe Aa Aes0
IJIaHupajy, dyemhe cy ocyheHu 3a JOBpllIeHa yOUCTBA U 3a Texe OOJIMKe.
Ocybenu 360r ybucraBa U3 KOPUCTOJ/bYO/ba Y MOJIOBUHU ClydyajeBa OUIU
Cy HOJ AejcTBOM aJikoxoJia (YKYIIHO je 6uj0 JieBeT uLa). Y jeAHO] oA CTa-
TUCTUYKHUX aHaJM3a Ty TPyNy CMO CBPCTaJM y yOMCTBaA KOjUMa Ce pellaBa
paHuju cykob nosiazehu of 3ajeJHUYKE KapaKTePUCTHKe IJIaHUpamba KpHU-
BUYHOT JeJa. McrocTaBuiio ce Aa y TOM C/y4ajy aJKOXoJ UMa Behy ysory y
KOHQJIMKTHUM YOUCTBUMA.

AHanu3a noBe3aHOCTH 3JI0yNOTpe6e alKOX0Jia M yOUCTaBa 3HA4YajHA je Ha
IJIaHy NPEBEHIIMje KPUMUHAJIUTETA, & PE3Y/ITATH KPUMUHOJIOUIKUX CTY/AMja
Tpebasio 64 Aa Aajy ogpeheHu nonpuHoc y ToMm norieay. Mako je HecmopHo
Jla je 3j0ynoTpeba ajkoxoJia Mehy monysanydjoM youlia pacupocTpameHuja
Hero y OMNUITOj HOMyJIallKjH ¥ jeTHOM APYIITBY, yBoheme 3a6paHa mpoaaje
aJIKOX0J1a He OU OMJIO peliere. Morio 64 ce, HAIPOTHUB, OYEKUBATH Jia 6U
TakBa Mepa noBehajsia akTHBHOCTH OPraHM30BaHUX KPUMHHAJIHUX rpymna
Koje 6W J06uIe HOBY MCIJIATHUBY AE€JAaTHOCT HAa LPHOM TPXKHUIITY. Ocum
TOra, MaKo CTYAUje MOoKa3yjy /la ca NOpacTOM MOTPOLIHbe aJKOX0Ja J01a3u
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W [0 mopacra y6ucTaBa, TpebGa UMaTH y BUAY U 3aKJ/bydKe Jla HUje peJie-
BaHTHA CaMO KOJIMYMHA KOH3YMHUPAHOT aJiKoxoJia Beh M KyJATypHH oGpac-
1y nujewa. C Apyre cTpaHe, CBaKU NporpaM WJid Mepa Koja 6u 6usa ycme-
peHa Ha eAyKalyjy ca I[U/beM peJyKOBarba ONHjakba WM HAa CUTYalUOHY
NpeBeHIUjy CUTYpPHO 61 MMaJjia MO3UTHBHE edeKTe U Ha ClipeyaBame Ha-
CUJIHUX KPUBUYHHUX JieJia.
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Jip MuHa [IABJIOBUR"

HUCTOIOJIHE 3AJEQHHLIE XXUBOTA Y CBETJ1Y TPUMEHE
XALLUKOI IPOTOKOJIA O MEPO4ABHOM T1PABY 3A
OBABE3E U3[PXXABAHA U3 2007. TOANHE

Ilod ucmonoaHum 3ajedHuyama xcusoma y ynopedHom npasy ce noopa-
3yMesajy ucmonoJ/Hu 6pakosu, pezucmpoeaHd napmHepcmea u de facto
ucmonosiHe 3ajedHuye. Y Xawkom npomokosay o mepodasHom npasy 3da
obasese u30picasarbd, 3HAYAJHUM U3BOPOM CPNCKO2 KOJAU3UOHO2 hpasa y
moj obsaacmu, HUWMA Huje HA3HAYEeHO O He2080j (He)npuMeHU Ha makee
3ajedHuye, HUMuU je deguHucaH nojam ,nopoduyHu odHoc” y cmucay ua. 1
moz npomoxkosa. Aymop y ogom pady ucmpadcyje y Kojoj mMepu ce maj nojam
MOdHCe eKCMeH3UBHO mymayumu u 0a AU Moxce o6yxeamumu U UcCmonoJiHe
3ajedHuye xcusoma. CywmuHcka je dusema da au npumeHa [lpomokosaa Ha
makee 00HOCe npousu/aasu U3 aQymoHOMHOZ2 mymadersa nojma ,nopoodudHu
00HOC" uau u3 00/1yKe ceake dpicase nomnucHuye nojeduHayvHo. 3aysumajyhu
cmas 0 mum numarbuma, aymop uchumyje mozyhHocm npumene IIpomoko-
/a 3a odpehusarve mepodasHoz npasa y cnopoguma nogodom uzdpicasarsa

Acucrent, [IpaBHu dakynater YuuBep3suTtera y Kparyjesuy, Cpbuja, mstancic@
jura.kg.ac.rs.
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U3 UCMONOAHUX 3aje0HUYA 3aK/bYHeHUX Y UHOCMPpaHcmay, Koju ce sode nped
domahum opeanuma. [locebHa nasxcra je noceehena aHaau3u Xunomemuvkoz
cayyaja u domawajy Kaaysyae jagHoz nopemka u3 ua. 13 [Ipomokoaa.

KibyuHe peun: [Ipomokosa u3z 2007. coduHe. — H3dpicasarse. - MepodasHo
npaso. - IllopoduyHu odHocu. - UcmonoaHe 3ajedHuye cu-
soma.

1.yBOA

Wpeje cnobose nojejMHLA U paBHONPABHOCTU NOKpPEHYJe Cy JleMOKpa-
TU3aLMjy MOPOAMYHUX OJHOCA y MOCJHe[HUX HEKOJHKO JeleHHja. UHU-
BUyasM3alyja, IJIypajd3aM U OpUBaTU3alnuja ¥ MOPOAUYHUM OJHOCHMA
CYIITUHCKHU Cy pefebUHUCANN TPaJULMOHAJIHY NOPOJHULY, 3aCHOBAHY Ha
YBPCTOM KOJIEKTUBU3MY (TpyIH) U NOPOAMYHO] cosugapHocTd. HoBa ma-
pagurmMa 6paka U MOpPOAMIE 3aCHUBA CE HA HCIO/baBalky CI060J€ BOJbE
u usbopa unausuaya (Buue y [lomasuh 2009, 25-28). ¥ cksony niaypa-
JIU3Ma MOPOAMYHHUX OJHOCA, 6pak M3MeDhy MylIKaplia U KeHe JiaHac HUje
jeiHA MOPOAVYHOINPABHA YCTAaHOBA HaMemeHa popMasn3aliju eMOTHB-
HOT O/HOCA ABOje JbyAd. Y mporuecy MojdduKalyje MOPOAUYHOT HpaBa
Y NOPOAMYHHX OJHOCA BeJIMKM Opoj ApxaBa je y HOCJIe[HHUX HEeKOJIHKO
JlelleHrja 03aKOHHUO pa3juuyuTe $opMe HCTONOJHUX 3ajeHULA >KHUBOTA.
HajuBpurthu o6suk ¢opmanusanuje THUX 3ajeJHUIA je HCTOIOJHHU Opak,
KOjU y Ap)kaBaMa y KojuMa je yBeJieH, [10 IpaBUJIy, UMa POAHO HEYTPAJIHU
kapakTtep (Bugetu JypakoBuh 2014, 142-143; [laBnoBuh 20213, 10-11, a
3a HopaMjcke 3emsbe Lund-Andersen 2017, 6).! OcuM Tora, y ynopeaHoM
NOPOJUYHOM IpaBy IOCTOje joul ABa OGJHKA 03aKOHEHA HCTOMOJHUX
3ajeJHUI]A )KUBOTA — PErUCTPOBAHO NAPTHEPCTBO U T3B. de facto ucTomnosHa
3ajeJiHUIA. PerrcTpoBaHo MapTHEPCTBO MOCTOjU Y HEKUM JipyKaBaMa cBeTa?
Kao yCTaHOBa MapaJiesiHa MHCTUTYTY 6paka.® JlejcTBa Cy UM CJIM4YHA, aJik He
Mopajy 6uTH HAeHTU4YHA. HacynpoT ToMe, de facto ucTomoJiHe 3ajefHULEe

1 Tako, y X0JlaH/ICKOM 3aKOHOJaBCTBY 6pak je Moryh usmeby aBe ocoGe mctor

WK pa3auguTor nosa. Bugetu Kwury 1 xonangckor 'pahaHckor 3akoHuKa, 4. 30.
Hcronosnnu 6pak noctoju y Xosnanaujy, benruju, llinanuju, Hopsewkoj, llIBesckoj,
Ha HMcnanpy, y lloptyranuju utp,.

2 PerucrpoBaHo mapTHepcTBO je npBU NyT yBejeHo y Jlanckoj 1989. ropu-

He, a HakoH Tora y Hopseukoj, llIBegckoj, Ha Ucnanpy, y Xosanguju, bearuju,
®paniyckoj, Hemaukoj, ®uHckoj, JlykceMmoypry uth,.

3 ¥ HekuM pXaBaMa PerMCTPOBAHO MAapTHEPCTBO MOCTOjH MapasieiHo ca Gpa-

KOM KOjU Ce 3aKOHOM Te JApiKkaBe JedHHHIIE Kao KUBOTHA 3ajeHULA KeHe U
MylIKapla (npuMepa pajy, y XpBaTCKOM NPABHOM CHCTeMY, Wi. 12 O6UTes/bCKOT
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He moApa3yMeBajy ¢opmasHy mnpoueaypy 3a HacTaHak Beh oasyky JABa
napTHepa MCTOT I0Jia Jja KMBe 3ajefHo0.* Y HEeKHUM MpaBHUM CHCTEMHMA
nojequHe npaBHe GpopMe THX 3ajeJHUIA MOTY Jia OCTOje MapaieHo® Uin
TOKOM BpeMeHa jegHa popMa MOKe J1a 3aMeHH Jpyry.°t

OcuM ApxaBa Koje Cy 03aKOHHUJIe UCTOIOJIHE 3aje/JHUILE )KUBOTA, [T0CTOje
W OHe KOje He OKJIeBajy Ja 3aJp:Ke TpaJUlUOHA/JHe NMOPOLUYHOIIpaBHE
KOHLelITe U He NpejBubajy HUKakBa NpaBa 3a NapTHepe U3 UCTONOJHHUX
3ajeJlHUIIA )KUBOTA (MIpaBO Ha U3/pXKaBambe, IEH3Ujy U CJ1.). JeHa 0Jf TAKBUX
Jip>xaBa je u Cpbuja, 4yuju NpaBHU CUCTeM HOpMHUpa 6pak UCK/bYYUBO Kao
3ajeJHULy MYIIKapla U KeHe’ M 3aKOHCKU He perysuiie (HH HCTOMOJHO
HU XeTepOCeKCyaJHO) PerucTPOBaHO NAPTHEPCTBO HUTH de facto ucTomoJI-
Hy 3ajegHuny. Jpyrum peurma, Cpbuja He HOpMUpa HUjeJHY GOPMY HUCTO-
NOJIHUX 3ajeHUIA *KuBoTa (Bulle y [laBnoBuh 2021a, 58). CarslacHo ToMe,
paBo Ha U3Jp)KaBame U3Mehy UCTONOJIHMX NapTHepa Y CPIICKOM NPAaBHOM
YKUBOTY HHUje PeryJIMcaHo MOLITO je Taj BUJ GpUHAHCU]CKOT 06e36ehema uia-
Ha nopojule y foMmaheM NpaBHOM CUCTeMy npeJiBUheH UCK/bYYHBO U3Mehy
(xeTepocekcyalHUX) CyNpy>KHUKA U U3MeDy (XeTepoceKCcyasHUX) BaHOpau-
HUX napTHepa.®

MebhyTuM, MoKe ce 3aMHUCJMTH CUTyalldja Ja MapTHEP W3 CTpaHe,
JleraJlHO 3aCHOBaHe MCTOIOJIHE 3aje/HUlle KUBOTA IMOJHeCe TYXO0y mpej
HallUM CYyAOM paZu JocyhuBama HW3JApXKaBamka O APYror MapTHePa3,

3akoHa XpBaTcke, HapodHe HosuHe 103/15, 98/19). C apyre cTpaHe, HeKaJja peru-
CTPOBAHO MapTHEPCTBO NMOCTOjH HCTOBPEMEHO Ca UCTOMOJHUM 6PAKOM, Kao LITO je
cJIy4aj y X0JIaH/JCKOM IIpaBy, 3a 063 NpaBHa cucTeMa BuzeTH ¢H. 1 1 5 paga.

4 Buue o cnenMdUYHOCTHMA PErHCTPOBAHOT TAPTHEPCTBA U 0 GAKTHYKOj UCTO-

nosHoj 3ajegHunu y IlaBnoBuh 2021a, 11-14. dakTUyKa UCTONOJIHA 33jeHUIA
HopMUpaHa je y [loptyranuju, CnoBenuju, XpaTckoj, Utanuju uta,.

5 Tako, Yy XpBaTCKOM INpaBHOM CUCTEMY HOPMHUPaHH Cy T3B. Hecbopmam-lo KH-

BOTHO MapTHePCTBO (de facto WCTOMOJHY 3ajelHUILY) U ,)KUBOTHO NMAapTHEPCTBO".
Bugeru 3akoH o XMBOTHOM HapTHEPCTBY ocoba HCTOTr croJia, HapodHe HoguHe
92/14, 98/19 (4. 2 u 3). Y X0M1aH/ACKOM IIpaBy PeryJMcaHu Cy U UCTONOJHU Opa-
KOBU U perucTpoBaHa napTHepcTBa. Bugetn 4. 30 u game Kmwure 1 xosaHzackor
['pahaHckor 3aKoOHMKaA

6 Tako, y Hemaukoj je ucromosHu 6pak ypehen (o 2017. roauue), a mper-

XOJlHa perucTpoBaHa MapTHEPCTBA ce MOry KOHBepToBaTH y 6pak (§20 Leben-
spartnerschaftsgesetz, BGBI [ S. 266). UcTonosiHu 6pak je yBeseH nyteM Gesetz zur
Einfithrung des Rechts auf Eheschlief3ung fiir Personen gleichen Geschlechts, BGBI.
201712787, ctrynuo Ha cHary 1. okTo6pa 2017.

7 Ycras Peny6uke Cp6uje, Caysic6enu aaachuk PC 98/2006, 4. 62, ct. 2; Mopo-

JWYHU 3aKOH, CaysxcbeHu eaacHuk PC 18/2005 n 72/2011 - np. 3aKoH, 4. 3.

8  TMopoguunu 3axon - I13, Cayxc6enu zaachux PC 18/2005 u 72/2011 - gp. 3a-

KOH, 4. 151 u 152.
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Jy’KHUKa u3apKaBawa. UMajyhu y BUAy Ja je ped 0 MpaBHOM OJHOCY KOju
je mpaBOBa/baHO HACTA0 y UHOCTPAHCTBY U /A Ce HheroBa /[ejCTBa , IPOTEXY"
Y Ha Hallly ipKaBy, HajIlpe Tpeba oApeJUTH MEPOJABHO IPABOo 32 Ma KaKBO
OJl/IyYMBarbe O TOM TY>KGEHOM 3axTeBY. 3aKOH O pellaBamy CyKo6a 3aKOHa
ca MponucuMa Apyrux 3eMaba’ He CaZpiKu CIelUjaHy KOJIM3UOHY HOPMY
3a GUJIO KOje MHUTame MPOUCTEKJIO W3 HCTOINOJHUX 3ajeJHULA >XKHUBOTA
3aKJ/byYEeHHUX ¥ UHOCTPAHCTBY.

OcuMm TOra, caCcTaBHM Jie0 CpIICKOI KOJIM3WOHOT IpaBa y MaTepHju
W3JpKaBakba YMHU XallKUM NPOTOKOJ O MepoJaBHOM MpaBy 3a oGaBe-
3e usapkaBawal® (y gasbeMm Tekcty: [I[pOTOKOJ) U HUME Cy JeporupaHe
oarosapajyhe ogpen6e 3PC3. [IpoTokos He caJipKU EKCIIMLUTHY OJpes-
0y KojoM OM ce HeJBOCMHCJIEHO OJpe/nja HeroBa NpPUMeHa Ha obaBese
u3apKaBama U3Mehy napTHepa U3 UCTONOJIHE 3ajeJHULE XKUBOTaA. 3aTo je
Hallle UCTPaKMBame YCMepeHo Ha /iBa K/by4Ha NUTama. [IpBo je HeonxoAHO
pPa3MOTpHUTH Ja JIM ce 3ajeJHUIle KUBOTA JIMLa UCTOT I0Jla MOTy cMaTpa-
TH ,TIOPOAUYHUM OJHOCOM"“ y cMucay 4. 1. cT. 1 [IpoTokosia, ogHOCHO Aa
JIN U3/ prKaBake NPOUCTEKJIO U3 TUX 3ajeJHULIA NOTNaAa O N0/be HheroBe
npuMeHe. Y ciay4ajy fAa je OArOBOp IO3UTUBAH, APYro NUTame Ce OLHOCU
Ha HauMH npuMeHe [IpoToKoJa 0/ CPICKUX NOCTyNajyhux opraHa y cay4ajy
criopa NOBOJ,OM 3aTpaXeHOoT U3/pXKaBama U3Mehy napTHepa U3 UCTOINOJIHE
3ajeiHULLE )KMBOTA 3aK/by4eHe ¥ MHOCTPAHCTBY.

Y oBOM pajy je Hajupe HampaB/beH KpaTaK OCBPT Ha KapaKTepUCTH-
ke [IpoTokoJsia ¥ WeroBa KoJM3WOHA pellewa (2). Y u3zjaramwy ce 3aTUM
UCIUTYje Aa JIM ce HUCTOMNOJIHE 3ajefiHMIle *KUBOTAa MOIy cMaTpaTH ,Io-
pPOJUYHUM ofiHOCOM" y cMUcay 4. 1, cT. 1 [lpoToKosa ¥ ja v cBaka Jjp>kaBa
HNOTIHMCHULIA MOX€E CAMOCTAHO JAOHETH OAJNYKY O KBaJHUKALUjU TaKBUX
3ajeHUILA Kao nopoduyHux odHoca (3) v 3ay3uMa cTaB o TpuMeHH [IpoToko-
JIa y CIOPOBHMaA MOBOJIOM MelyCOGHOT U3ApKaBamka MPOUCTEKJIOT U3 UCTO-
NOJIHUX 3ajeIHUIIA XKUBOTA 3aK/byYeHUX Y UHOCTPAHCTBY KOju ce Boje Ipej
CPIICKUM HaJlJIeXXKHUM opraHumMa. [loce6Ha naxmwa je nocseheHa gomariajy
1 MoryhHocTHMa 3a IpUMeHY KJay3yJie jaBHOT nmopeTka u3 4i. 13 IlpoTo-
KO0JI1a, 300T Yera je aHaJIM3UpPaH XUIOTETHYKH CIy4aj Cynpyre U3 HEMayKoT
HCTOIIOJIHOT 6pakKa, Koja 3aXxTeBa JocyhrBame U3ApiKaBama npej JjoMahum
cynoM (4), HaKOH 4yera cjeJy 3aK/by4aK, Kao cybynManuja ussarama (5).

% 3akoH o pelaBamwy Cyko6a 3aKOHa ca NMpONMCHMMa JApyrux 3emaba — 3PC3,
Cayscberu aucm CPP] 43/82 u 72/82 - ucnp. Cayxcberu aucm CPJ] 46/96 u Cay-
scbeHu eaacHuk PC 46/2006 - np. 3aKoH, 4. 3.

10 protocol of 23 November 2007 on the Law Applicable to Maintenance Obligations,
https://www.hcch.net/en/instruments/conventions/status-table/?cid=133, nocnepawu
npuctyn 12. janyapa 2022.
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2.nornea HA NPOTOKOJ U KOJINSUOHA PELLEHA
MPOTOKOJIA

[IpoTokous je ycBojeH Ha Xalikoj KoHpepeHIUjU 3a MehyHaposHO mpHU-
BaTHO npaBo (y JjlasbeM TeKcTy: Xauika KoHdepeHIHja) y HoBeM6py 2007.
ro/ilviHe, YuMe cy YHUPUKOBAHE KOJM3HMOHE HOpMe 3a 06aBe3e MehycobHOT
u3pKaBama. Y noJbe npuMmeHe [IpoTokosia cnaza ogpehrBamwe MeposaBHOT
mpaBa 3a o6aBe3e W3ApKaBamkba W3 Nopodu4yHoz odHoca (MOJBYKao
ayTop), Kp8Hoz2 cpodcmea, 6paka uau masbuHckoz cpodcmaa, yKmy4yjyhu
obasese u3dpicasarba demema, 6e3 063upa HA OPA4HU CMAMYC HE208UX
podumesva (4. 1, ct. 1 - ratione materiae). OH ce npuMemyje 6e3 ycioBa
penunpoLyTeTa, OJHOCHO M aKO je MepoJJaBHO MpaBO JAp)KaBe Koja HHje
yroBopHuna (u1. 2 [Ipotokosa) (Buiue y I[laBsoBuh 2021, 484-485), wto
je U dect ciay4yaj ca MehyHapoJHUM HMHCTPYMEHTHMA XalIKOr CHUCTeMa.
WmMajyhu y BUAY KOJM3WOHONPABHY YHUDUKALH)Y, ¥ HbETOBO MOJbE NIPUMEHE
He ysase npaBuiia o oapehuBamy MehyHaposHe HaZJ/IEXKHOCTH, IPU3HAKY
Y U3BpIIEHY OJJIYK3, HU NMpaBWJa O YIPaBHO] capaiwHd usMehy apxkasa
(BumeTn Bonomi 2013, 21). BpemeHcko Baxeme [IpoTokosia perysncaHo
je v oapen6u 4j. 22, TaKo WITO Ce OH Hefie MPUMEHUTH Ha U3/ pXKaBatbe
3aTpaXkeHO y Jip>KaBU YTOBOPHHUIM 3a nepuod INpe HeroBOT CTyNama Ha
cHary.!!

CBa Ko/1M3MOHa peliewa [IpoTokosia HOpMUpaHa cy y ofpe/6aMa 4JIaHoBa
3-8, mpu yeMy omiuTe KOJU3UOHO NpaBuiio u3 4. 3 [IpoTokosa ynyhyje Ha
NpUMeHy [IpaBa Jip>kaBe yobruyajeHor 6G0paBUIITA [T0OBEpUOLIA U3/prKaBamba
(o 4n. 3 Bume y IMaBnoBuh 2021, 485-486; ’Kuskouh 2013, 84-85). IIpe-
Ma TOMe, CTpaHKa He MOpa MMaTH JpXaB/baHCTBO jefiHE O Ap)KaBa yro-
BOpHHUIIA Jia 64 gouwio fo npuMeHe [Iporokosa (Bume y Hausmann 2018,
445). HacynpoT oniuTeM KOJIM3UOHOM NpaBuJy, ogpeadom 4. 4 [IpoTokoia
npeaBubeHo je oAcTynamwe, aau 6yayhu fa oHo ciyxu ofpebhuBamwy Mepo-
JIaBHOT NpaBa 3a 006aBe3e MehycoOHOI M3/JpKaBamba U3Mehy poauTe/ba U
Jelle (1 noTpakuBamwe Jauna miaahux of 21 rogvHe nmpeMa JMLUMa KOjU
HUCYy poauTe/br)l?, oBa ofpen6a HuUje off MpecyHOr 3HaYaja 3a TeMy pajia,
Tako Ja je HeheMo fonaTHO enabopupaTH (0 wi. 4 Buie y [laBiosuh 2021,
486-487).

1 Bupern onpenbe uwia. 23-25 IlpoTokosia, Koje ce OAHOCE HA MOTIHCHBARbE,

paTuUKaLHjy, IPUCTYNalbe U CTYNabe Ha CHarYy.

12y cnyvajy Aa je ped O CynpyXHHUIMMA M GUBIIMM CYNPYXHUIEMA, YKOJIH-
KO jeJlaH Ofi BbUX MMa Mame of 21 roauHe, Ha oGaBe3e HUXOBOT MelycoGHOT
H3JpXKaBaka He NMPUMEYjy ce mpaBuJa M3 Wi 4 Beh mpaBu/ia o U3JpXKaBamby
u3Mehy cympyKHHKa y TOKY Tpajarba Gpaka WM GUBIUUX CYNPYKHHKA U3 I 5
[TpoTokona (Buwe y )Kuskosuh 2013, 85)
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[lITo ce TUYe oGaBe3e U3pPKaBaba U3Mehy CYyNpYKHUKa, pa3BeieHUX Cy-
NpyKHUKA WJIM JIMLA YUjU je 6pak MOHULITEH, MEPOJABHO IPABO Ce MOXe
OJIpEIUTH NYTEM OCHOBHOT KOJIM3WOHOT MNpaBuya u3 4wi. 3 [lpoTokoJa.
MebhyTuM, npaBo yob6u4ajeHOT GOpaBHULITA NOBEpUOLA M3ApKaBawba Hehe
ce MPUMEHUTHU YKOJHMKO Ce UCIyHe JBa KyMyJaTHBHA ycioBa: 1) ako ce
jellHa oJ CTpaHaKa MPOTUBU MPUMEHM TOT MpaBa U 2) aKo je IpaBO HeKe
Jipyre ApkaBe (HapOYUTO MPABO JpXKaBe HbUXOBOT MOC/Ie/her 3ajeJHUYKOT
yo6u4ajeHor 6opaBuiITa) ¥ 6J1MK0j Be3u ca 6pakoM (4. 5 [I[poTokoa). Yko-
JIUKO Cy YCJIOBU UCIYHEHHU, IPUMEYje ce MPaBo Te Jpyre ApkaBe (BULIe y
[MaBsioBuh 2021, 487-488; ¥ Kuskosuh 2013, 87).

Oapen6oM 4. 6 [IpoToKo/1a NPONKCAHO je Aa AYKHUK U3/pKaBarba Moxe
OCIIODUTH TIOBepHOYEB 3aXTeB 3a U3JpxKaBaime aKo MCTaKHe Ja obaBesa
U3/pKaBama He [0CTOjU HU IIpeMa NpaBy Jp)KaBe yoOU4YajeHOT 60paBUILITA
Jy’KHUKa HU IIpeMa IpaBy 3ajelHUYKOT JIpXKaB/baHCTBA CTPAHAKa, Y CIy4ajy
Jia ra uMajy. To 3Ha4YM Jja ako CTpaHKe HeMajy 3ajeJHUYKO Jp>KaB/baHCTBO,
JIOBOJBHO je a 06aBe3a HUje npeaBHheHa npaBoM yobHU4yajeHOr 6OpaBUIL-
Ta AY>XHUKa usjpxaBamwa (Staudinger 2020a, Rn. 11). ¥V cay4ajy ga umajy
3ajeJHUYKO JIP’KaB/baHCTBO, YCJIOBHU Cy CTPOXKH, OJJHOCHO IOCTOjambe obaBe-
3e U3/p)KaBama Npolewyje ce U 110 NpaBy yobruyajeHOr 60paBULITA Jy>KHU-
Ka W II0 NpaBy Jip>KaBe 4yHje Jp:KaB/baHCTBO 06e cTpaHke uMajy (bopaai,
TBynzauh 2013, 149). Pey je o T3B. 006pambeHoj KIay3yH, a Kako by HUje
Moryhe NpUMEHHUTH Ha CBAaKU BUJ MehycoGHOT M3apKaBama, 3a TeMY pajia
je BaxkHO ucTahu Ja ce Ay>XKHUK Ha by He MOXe I03BaTHU KoJ, IpuMepa
pazu, o6aBesa u3ApiKaBama u3Mehy cynpyxHHKa U GUBIIUX CyNpy:KHUKA. '3

KonauHo, [IpoToko. faje MoryhHoCT cTpaHKaMa /ia caMe U3abepy npaBo
mo KoMe he ce pellaBaTu NUTame HUXOBOr MehycoOGHOT u3apikaBama. Oc-
HOB je ayTOHOMHUja BOJb€, aJIY je OHA Y OBOM CJIy4yajy OrpaHH4YeHa Ha YeTUpHU
npaBal* (wi. 8, cT. 1 [Iporoko.a)®. C gpyre cTpaHne, ogpea6oM 4. 7 Ipoto-
KoJia npezBubeH je T3B. IPOLLECHONPABHHU CIIOPa3yM, ,caMo 3a NoTpebde 1o-
ceGHOT IOCTYIIKA KOjU Ce BOAM Y KOHKPETHOj ApxaBu'. Taja nmoBepusan u
JYKHUK U3/ipKaBarka MOTY M3abpaTy MpaBo JApXKaBe Yy K0joj cy MOCTynak

13 Anu v 3a o6aBese U3/ApXKaBaba poAuTe/ba NpeMa Jely, BUAu 4. 6 [lpoTokosa.
0 Toj onpen6u Bugetu [laBnosuh 2021, 488-489; Bopaaw, Bynauh 2013, 149. 3a
NpUMeHy Te ojpeAbe BUAM NpuMep us 4.2. Aesa paja.

14 3) MpaBo ApxkaBe uMje APXKABBHAHCTBO MMa jefHA Off CTPAHAKA y TPEHYTKY
n36opa; 6) nMpaBo Jgp:kaBe yoObuyajeHOr GOpaBHINTA jeIHE OZ CTPAaHAKa y TPEHYT-
Ky M300pa; B) MpaBo Koje Cy CTpaHKe U3abpasie Ka0 MEPOJABHO 32 CBOje UMOBUH-
CKe OZHOCe WJIM MPaBo Koje je 3aicTa MPUMeeHo Ha Te 0AHOCE; T) MPaBo Koje cy
CTpaHKe U3abpaJjie Ka0 MePO/IaBHO 3a CBOj Pa3BO/ WJIM PacTaBy WJIM NPaBo Koje je
3alCTa NPUMEHEHO Ha HbUX0B Pa3Bo/ WU PACTaBY.

15 3a orpaHuYera NpuMeHe oBor 4wiaHa Buau JKuskosuh 2013, 89.
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U NIOKpEHyJIH, OAHOCHO u3zabpatu lex fori*® (o ogpendama ui. 7 u 8 Buie y
[MaBsoBuh 2021, 489-490; bopaam, byuauh 2013, 144-149). Kako ce Te-
IIIKO MOXKe 3aMUCJUTH Jla UCTONOJIHM NapTHepH u3abepy npaBo Cp6uje Kao
IpaBo JpkaBe Cyja, NOLITO y HallleM IpaBy H3JApXKaBakbe Yy TOM CMHUCIY
HUje ypebeHo, moTowa ope6a Hehe 6UTH OCEOHO aHA/IU3UPaHa.

3.nopoANUYHHU OAHOC Y CMUCITY YJ1. 1, CT. 1 MPOTOKOJIA—-
MCTOMNOJIHE 3AJEAHULIE XXMBOTA

3.1. MpurcTynu TyMauvery nojMa nopoaAHYHH OAHOC

3.1.1. locTaB/barbe nNpobaema

[IpoTokosioM HUje faTa AepuHUIMja [T0jMa TOPOAUYHU OAHOC Y CMUCITY
4. 1, cT. 1, a/14 ce OHA HUje MOTIJIa HYM OYeKHBATH, UMajyhu y BUY pasiniu-
Te NOPOAUYHOIIpABHE YCTAHOBe KoOje MOCTOoje y JpKaBaMa NOTIHCHULIAMA,
a KojuMa cy CBOjcTBeHa oZipeheHa ApyLITBEHA, KY/JTYPOJIOIIKA U MOJUTUY-
Ka obesexja. Moxja je xesba TBopaua [IpoTokosia 6usa Jja ce TakBe pas-
JIMKe He NOTeHLHUpajy, 6yAyhu na Ap)kaBaMa yroBOpHHUIIAMa HHUCY JOMYII-
TeHe pe3epBe KojuMa 6U ce OrpPaHUYMIIO N0JbE HeroBe NIpUMeHe Y Iorje-
4y oapebeHux o6aBe3a W3JpiKaBarba WM [a Ce HEKE Of X HCKbyye.!’
W3BecHo je Aa cy U3 nmosba npuMeHe [IpoTOKOJIa UCKJ/bYYeHM 3axXTeBH 3a
U3/p>KaBakbe MPOUCTEK/IN UCK/bBYYUMBO M3 YroBOpa WM, NaK, jaBHONPABHU
3axTteBH (Staudinger 2020, Rn. 3).

[Tojam nopoan4yHU ofHOC y cMHUcay 4. 1, cT. 1 [IpoTokosia ©Ma ABOCTpY-
KO 3Hayewe. OH MojpasyMeBa Hajlpe 3ajeJHUUKY LPTY eKCIVIMIUTHO Ha-
BeJleHUX IpuMepa y ToM MeyHapoJJHOM U3BODY — ,KPBHO cpodcmeo, 00HOCU
usmehy podumesoa u demema, maz6uHcko cpodcmeo, bpak” (Bonomi 2013,
27). C ppyre cTpaHe, mojaM MOPOAWYHU OJHOC MOXKeE IOJpa3yMeBaTdU U
dpyze ofHoce (Buue y Andrae 2014, 540-541). [IpeMa ToMe, 3aXTeBH 3a
M3/ pKaBakbe NMOTNajAajy noj nosbe npruMeHe [IpoTokoJia YKOJIMKO ce OHU
Ha GMJIO KOjU HauYWH MOTY NpUMNHKCcATU ofHOocKMMa U3 4. 1, cT. 1 (Heiderhoff
2021, Rn. 39).18, 19

16 Bygum . 7, cr. 1 [IpoTokoJa.

17 [Ipema ui1. 27 IIpoTokoJia pe3epBe Ha Taj Meh)yHapoAHU U3BOP HUCY JJ03BOJbEHE.

18 Jla 11 y KOHKPeTHOM CJ1y4ajy NOCTOjU JOTUYHH OJHOC y cMHCy 4. 1 [IpoToko-

Ja, TPETXOAHO je, OAHOCHO NMpPBO nuTamwe (HeM. Erstfrage) (3a mosieMUKy 0 HAYHUHY
Be3MBama MPETXOJHOT NMHUTamwa y cMuciy [IpoTokona M M3bopa aprymMeHaTa 3a
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Y cBakoM ciyd4ajy, y [IpoTokoJy je mojam nopoguie IWUPOKO NOCTAB/bEH
(Bugetu Bonomi 2013, 27; Junker 2017’ 426), yeMy CBeJJ0Yd OKOJIHOCT
Jla OH o0yxBaTa M 3aXTeB 3a H3Jp)KaBarbe caMOXpaHe Majke IpeMa oLy
weHor geteTa (y ToM cmuciay Junker 2017, 426). Y HemMaukoj nNpaBHOj JIU-
TepaTypu ce UCTUYe Ja ce HoJ NojMoM bpak, y cmucay 4. 1, ct. 1 Ilpo-
TOKOJIa, cXBaTa U uienajyhu 6pak (HeMm. hinkende Ehe), Koju mocToju camo
npeMa CTPaHOM, a He U NpeMa YHyTpallwkeM NpaBy (Buule y Hausmann
2018, 442). Ban6payHe 3ajeHUIle HUCY EKCILUIMIUTHO HaBeJeHe y 4. 1,
CT. 1, aqv cy y NpUNpeMHUM paJioBUMa M KaCHUjUM KOMeHTapuMa JaTe
npenopyke Jja MUTambe U3/ipXKaBama U3 TaKBUX 3ajejHULA OyAe 06yxBaheHO
oapexnobama [Iporokosa (Kuskosuh 2013, 81 ¢H. 5). YKosMKo ce oHe, peMa
MepoJaBHOM TpaBy (cTaTyTy 3a u3ApkaBame),?’ cMaTpajy NOpoAguYHUM
OJIHOCOM U CTBapajy 3aKOHCKY 06aBe3y W3/p)KaBama, nornagahe mo 4. 1,
cT. 1 [IpoTokosa (Buzetu U ynopeautu Hausmann 2018, 443; Heiderhoff
2021, Rn. 44).2

[Toce6an M3a30B NPUINKOM oA pehrBama oncera nojMa NopogUIHHU 0ZHOC
jecTe nuieMa Jia v OH 06yXBaTa UCTOIOJIHE 3ajeJHUIIE XKHUBOTA, Oyayhu fa
HOCTOje yIopeJHONIpaBHe pasyrKe y ¢opMaMa KojuMa Cy perysavcaHe, aau
OHe HHCY 03aKOIbeHe y CBUM Jip>kaBaMa. MCTONoIHM GPakoBU U PErucTpo-
BaHa MapTHepPCTBA HUCY MobpojaHu y wi. 1, ct. 1 [IpoTokosia, aju HU eK-
CIJIMIIUTHO UCKJbYYEH!U U3 N0Jba HeroBe npuMeHe. O TOM NUTAamY je MHOTO

He3aBHCHO Be3uBamwe BUeTH Hausmann 2018, 440-441). Y ciM4HOM CMHUCILY, aKO
y MehyHapoJHOM M3BOpY HHUje Ha3HAuYeH HAYMH pelllaBamba MPETXOAHOT NMUTamba,
Tpe6a ra Be3auBaTH He3aBUCHO (0 ToMe Bulle Y hopheBuh, Memxkuh 2016, 113).

19 WHTepecaHTHO je ja je y wi. 1, cT. 2 [IpoToKo/1Ia NPONMCAHO Ja OAJyKe J0-
HeTe HeroBoM NPUMEHOM He yTUYy Ha IOCTOjame GUJIO KOr ofHOcCa U3 CT. 1 Tor
yaaHa. CTpaHka He MOXe KOPHCTUTHU OZJYKY AOHETYy NPUMEHOM MepoAaBHOT
npaBa oapeheHor nyTeM KOJM3UOHHUX pellera [IpoTokosa fa 6u TBpAMIA Aa A0-
THYHU OAHOC mocToju (BuzeTH Bonomi 2013, 29). MehyTum, 6yayhu na je oba-
Be3a M3JpXKaBama NocjeAulia ogpeheHor craTycHor ofHoca M3Mehy moBepuola
Y AYXKHHKA, YIUTHO je Ja JIM ce U3JpXKaBarbe YOIlLITe MOXe NOCMaTPaTH HU30J10-
BaHO OJ HUTama CTaTyca. 360r HePaCKUJUBOCTU Ta ABa NUTaHba, MOXe ce I'OBO-
PUTH O KBa3MayTOHOMHUjU H3JpxKaBara y OAHOCY Ha OJJIYKy O cTaTycy (Bulle y
MapjanoBuh 2014, 149).

20y HeMayKoj MPaBHOj TEOPUjU je UCTAKHYTO Ja Ce MepoJaBHO IMpaBoO 3a He-
¢dopmasHe dpakTHUKe 3ajelHUIle He MOXe OJpPeJUTHU Ha OCHOBY 4J. 5 [IpoTokosa
(y ToM cmuciy 3a HeMauko npaBo Hausmann 2018, 456). CynmpoTHO je MHUI/beHe
Mupka XKuBkoBuha, Koju cMaTpa Za Hall cygdja Tpeba Jja IPUMEHH 4WI. 5 U Ha
W3 pKaBarmbe BaHOpadHOr napTHepa (Buzetu o Tome KuBkouh 2013, 87).

2t [Ipema cxBatamwy Mupka KuskoBuha, ogsnyka o npumeHnu [IpoTokosia Ha BaH-
6payHe MapTHepe NpeNyLITeHA je YHYTpalllbUM 3aKOHMMa Jip>KaBa YTrOBOPHHU-
1|3, 11a Tako, U3 yIJla cpnckoe npasa, [IpoTokos Tpeb6a NpUMEHUTH Ha BaHOpayHe
3ajepnue 6yayhu aa je y Hamem [13 npeasuheHa o6aBesa U3 pkaBama U3 TaKBOT
oznnoca (Bugetu XKuskosuh 2013, 81, ¢H. 5).
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pacnpaB/baHO TOKOM H-ETOBe U3pa/jie, ajld je NPeoBJalajsio CTAHOBUIITE Aa
ce [IpoTokosioM He 3ay3Me jacaH cTaB. Taj ,iponycT” je HapaB/beH HaMep-
HO, la 61 ce u36er/so cyyes/baBame CTaBOBA Jp:KaBa YrOBOPHHUIIA TOBOJOM
dbyHIaMeHTaIHUX pa3Jiuka Mo TOM NuTawy (Buaetw Bonomi 2013, 27).
3aTo ocTaje fuseMa Ja JIM Ce UCTONOJHU OpPakOoBUM M pPerucTpoBaHa Hap-
THEpPCTBa MOTY KBaJIUPUKOBATH Kao ,IOPOJUYHU ofHOocH" . Ca TUM je moBe-
3aHO W NHUTame Ja JU 64 oJiyka o NpuMeHHU [IpoToKo/a Ha TakBe O HOCE
MoOrJa NMpeAcTaB/baTH NOCJAeLUIy ayTOHOMHOI TyMayeka NOjMOBa M3 4JI.
1, ct. 1 [IpoToKos1a MM 6U ce MOTIJIa OCTaBUTH CBAKO] Jp>KaBU MOTIHUCHU-
uu 3ace6Ho (Heiderhoff 2021, Rn. 39-42). ¥ HacTaBKy je moceGHa MaXKiba
nocseheHa aHaJIM31 U jeJHOT U APyror NpucTymna.

3.1.2. lpBn npucTyn — ayTOHOMHO TyMadyere rojmosa m3 usn. 1 ct. 1
lporokona

Y npaBHOj TeOpujd je UCTAKHYTO Ja NPUJIMKOM TyMaderma IpaBHUX
N0jMOBa W MHCTUTYTa y MehyHapoJHOM yroBopy MMa MecTa ayTOHOMHO]
kBanbuKauuju (BugeTd W ynopenutu Jakmuh 2017, 431-432;
CranuBykoBuh, JKuskosuh 2010, 257-258; hophesuh, Memxkuh 2016, 91;
Bapazgu et al. 2010, 127-128), To jecT ynopeAsHONpPaBHOj KBaIUPUKALUjU
(Bumetu Hay, Kratzschmar 2010, 116; Von Hoffmann, Thorn 2007, 229).
Kako [IpotokosioM HUje AeduHHCcAH mojaM ,IOPOJAUYHU OAHOC“ HUTH je
yKa3aHo Ha oipeheHO HalMOHA/IHO NPaBo 10 KoMe Tpeba KBaTUPUKOBATH
Taj MpaBHU MojaM?2, 3a cipoBoherbe ayTOHOMHe KBaJUpHUKalHje TOr mojMa
jeIMHO TpeocTaje KpedWpame ayTOHOMHHUX (jelHOOGpa3HUX) MOjMOBa
ocJlatbalbeM Ha yNOpeJHONpPaBHY aHa/IM3y NpaBa Jp:KaBa YrOBOPHHULA TOT
MehyHapoHor usBopa.??

YnopesHonpaBHa aHaJjK3a MoJpa3yMeBa UCHHUTHBame 3aKOHOJABCTaBa
THUX Jp>KaBa, OAHOCHO Jia JIM U KOje OJi IbUX [I03HAjy UCTOIIOJIHE 3aje/JHULe
»)kuBoTa. TakBa aHasM3a nokasyje Ja of 32 apxaBe yeogopHuye [Ipomoko-
Ja (pauyHajyhu u EBporncky yuujy [EY] kao yrosopuuiy)?, 21 ypehyje neky
dopMy HcTOMOJIHUX 3ajeAHUIIA XkuBoTa. Of ApKaBa yroBopHuna [IpoToko-

22y rom CMHUCIy 0 ayTOHOMHOj KBanuukanuju Hophesuh, Memkuh 2016, 91;
CranuBykoBuh, Kuskosuh 2010, 257-258.

23 BujeTH y TOM CMHCIy O ayTOHOMHO] KBaindukauuju Hophesuh, Mewmkuh
2016, 90-91.

24 Ayctpuja, Benruja, bpasus, Byrapcka, XpBatcka, Kunap, Yemka, Ectonuyja, EB-
poricka YHuja, ®uHcka, PpaHiycka, Hemauka, ['puka, Mabapcka, Upcka, UTanuja,
Kasaxcran, Jletonuja, JlutBanuja, JlykcemOypr, Manra, Xosanguja, I[losbcka,
[opryranuja, CeBepHa MaxkenoHnuja, Pymynwuja, Cp6uja, CnoBauka, CiioBeHHja,
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JIa, PErUCTPOBAHO MAPTHEPCTBO je NPU3HATO, IpUMepa paju, y XpBaTCcKoj?>,
Ecronuju?s, ['pukoj, Ha Kunpy?’, Utanuju?s, Crosenunju?’, 3°, nok cy ucromoui-
HU 6pakoBH gonyumTeHu y Bpasusy, ®@pannyckoj, Xonauaujul, Bearunju?,
[nauuju, Jlykcem6ypry, llIBeackoj, ®unckoj uta.3® Kao mro je peyeHo, y
yrnopegHOM IOPOAUYHOM MpaBy Te popMe MOTY Ja KOersucTUpajy Wid ja
3aMeHe jegHa apyry. C apyre cTpaHe, JleceT Ap)kaBa yroBopHuua IIpoToxo-
Jla He peryJivilie HUjeaH 06JIMK UCTOMOJIHE 3ajeJHULE )KUBOTA, KAo LITO je
cayyaj ca Cp6ujom, CeBepHoM MakegonujoM, [losbckoM, CioBaykoM U e,

To ymyhyje Ha 3ak/by4ak Jja JaHAC BULIE O TOJIOBHUHE JIpKaBa YTOBOPHU-
1]a T03Haje UCTOIo/IHe OpaKoBe U/U/IM perMcTpoBaHa napTHepcTsa. llITo ce
TaKBHUX JpKaBa WJIM JpXaBa Koje Cy CIpeMHe /la NpU3Hajy TakBe YCTaHOBe
TH4e, Ha /IUNIJIOMaTCKOM 3ace/jamy je 3aK/by4eHO /la UX TaKBe JipKaBe MOTy
NOJBECTH N0/J| KOJIM3MOHY HOPMY 3a Mel)ycoGHO M3/prKaBarbe CYNpYy>KHUKa
¥ 6uBLIMX cynpy:xHHUKaA (4. 5 [IpoTokosa) (Bugetn Hausmann 2018, 456;
Bonomi 2013, 45-47). [IpuMepa pajay, U3 yIJla HeEMa4yKor [paBa ce MoJ, K1a-
y3yay odcmynarba u3 4. 5 [IpoTokosia CyncymMupajy u perucTpoBaHa nap-
THepCTBa U UCTONOJIHU 6pak, moce6HO OJ KaJia je NOTOHU YBeJeH Yy Taj

IlInanwja, llIBencka u Ykpajuna. BugeTn cnvcak yroBopHuLa Ha https://www.hcch.
net/en/instruments/conventions/status-table/?cid=133, nociaeawu npuctyn 8. se-
nem6pa 2021.

25 0 uzgpKaBary y perMcCTPOBAHOM NMAPTHEPCTBY BUAETH Wi 49 3aKoHa 0 XH-
BOTHOM NapTHEPCTBY 0c06a UCTOT CHOJIA.

0 uzgpkaBamwy Buzety §9 Kooseluseadus, RT [, 16. 10. 2014, 1

O uszapkaBamwy y ['pukoj v Ha Kunpy Buzsetu Lima 2017, 325-327, 342-343.

0 uzgpkaBamwy BugeTH Ferrari 2017, 150.

Zakon o partnerski zvezi - ZPZ, Uradni list RS 33/15. [lapTHepcka 3Be3a je
3ajeHMLIa U3MeDy /Be XKeHe WJIM [iBa MylIKaplia U MMa UCTe NpaBHe Nocjejule
Kao ¥ 6paK y CBUM NpaBHUM obs1acTuMma (wi. 2 ZPZ). Usy3eTke oz Tora Moxe mpo-
nucatu camo ZPZ.

30 Ocum THX ApxaBa YroBOPHHIA, PETMCTPOBAHO MAPTHEPCTBO je YBEJEHO M
y Yewkoj, lIBexackoj, Benruju, ®pannyckoj, Hemaukoj, ®PuHckoj, Jlykcembypry,
Mabapckoj, Upckoj, Ayctpuju, XpBaTckoj, ManTu. Y HEKUM oJf TUX ApKaBa KacHUje
je yBeJleH U UCTONOJIHU OpaK U TaKBe JpXaBe Cy PasJIMYMTO MOCTyMase ca NpeT-
XOJIHUM PerucTpoBaHUM mapTHepcTBuMa. [Ipumepa paay, lllBesacka je jonycruaa
KOHBEP3HUjy perucTpoBaHOr NapTHepCcTBa y 6pak, ok PpaHiycka HUje U cJ1. (BULIe
y [laBnoBuh 20213, 13).

31 o U3/pKaBalby HaKOH NpecTaHka 6paka Bugety BW 1:157
32 0 gocyhuBary nspkaBarma HAKOH PasBoga BUAETH Sosson 2010, 56-57.

33 Ocum THX ApkaBa yroBopHuna I[IpoTokoJia, UCTONOJIHM 6pak MO3HAjy joul:
Ayctpuja, Hemauka, Upcka, Manta u [lopTyranuja.

34 Ocum THx gpKaBa, HCTOMOJIHE 3ajeJHMIE KHBOTA HUCY NMPABHO MPU3HATE y
JlutBanujy, JleToHujy, Ykpajuuy, Pymynuju, Byrapckoj u Kasaxcrany.
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npaBHu cucteM (Hausmann 2018, 456).3° ¥ xpBatckom 3MIIII3® ekcriniuT-
Ho ce ynyhyje Ha npuMeHy [IpoToKoJia 3a U3/piKaBatbe Y OKBUPY PETUCTPO-
BaHoOr (>KMBOTHOT) mapTHepcTBa (4. 40 y Be3u ca ui. 45).

UcTtopujckuMm TyMmadyeweM IIpoTokosa cyrepuile ce Ja je LiM/b HEroBor
JIOHOLIleha 6uaa yHUPHUKAIMja KOJU3UOHUX pelllerha 3a oApehuBame Me-
pojaBHOI NpaBa 3a ob6aBe3e M3JApXKaBawa U YHalnpebhuBame pellerma U3
KonBeHuuje ox 2. okTo6pa 1973. roauHe o MepojaBHOM MpaBy 3a ob6aBe-
3e u3ApxkaBawa (y JasbeM Tekcty: KonBeHuuja u3 1973). YuHu ce na je
TOKOM HeroBe M3pafie NOoCTojala JIATeHTHA TeXiba Ja Ce M0J KOJU3HUOHY
HOpMY 4JI. 5 YK/by4ye U ob6aBe3e M3/ipKaBama MPOUCTEKJIe U3 PeTUCTPOBa-
HOT MAapTHepPCTBAa WJIM UCTOMNOJIHOT Gpaka, 6yAayhu [a cy HeKe Jejeranuje
npejJiaraje Jja ce y TeKCTy U3PUYUTO HaBeJie Aa ce oApenda u.. 5 modce,
Y3 OUCKpeyuoHo npaso 0picasa, npuMeru8amu Ha ycmaHvose 6.aucke 6paxy
(Bugetn Bonomi 2013, 27). TakBe momnyHe Y KOHAYHOM TEKCTY HeMa, aJlH je
Beh Har/aimeHo Jia M3 NMpoNpaTHUX MaTepujana y3 [IpoTokosn npousuaasu
3aKJbyyakK Jia ce Taj 4jlaH NpUMemyje U Ha perucTpoBaHa NapTHEPCTBA U
HCTONOJIHE GpaKoBe.

HaBegeHuM mnpebpojaBameM JpkaBa yroBopHuna IIpoTokoJsia Koje
MI03Hajy HUCTOIOJHe GpakoBe M/WJIM perucTpoBaHa MapTHeEPCTBA MOXe Ce
3aKk/byyuTH Jia he ra BehnHa JprkaBa MOTNMCHULA NPUMEHUTH Ha o6aBe-
3e U3JpXKaBama NPOUCTEeK/e U3 TAKBUX 3ajeJHULA. To OM NpeJCcTaB/bajo
NoKyllaj U3Boherwa ayTOHOMHe KBajHdUKalLMje 0jMa NOPOJUYHHU OJJHOC Y
TOj KOHBEHIIWjH, KOju 6M Morao 6uTH nmpuxBaheH y CBUM JAp)KaBaMa INOT-
nucHuLama. OHa 64U CBaKako 6uJa LeJMCXO/HA jep OU Yy CympOTHOM MOT-
JIa HacTaTH peajiHa OMACHOCT OJi HeyjeAHauyeHe npuMeHe [IpoTokosa M
ocyjehuBama OCHOBHOT LiM/ba yHUUKaLUje (Y TOM CMHUCIY 3a ayTOHOMHY
kBanMdukanujy CranuBykosuh, JKuskosuh 2010, 257). Unak, Tpe6a uMaTu
y BUAY [la je ayTOHOMHA KBasTMUKaLHja ojMa MOPOJUYHU OJHOC OJf CBUX
Jip>kaBa MOTIHMCHUIIA 3aMCTa U3a30B. YIUTHA je MOTYhHOCT alcTpaxoBakba
3ajeJHUYKHX KapaKTepHUCTHKa TOT NojMa Y OKBUPY CBUX NoTnucHuLa I1po-
TOKOJIa, y3uMajyhu y 063Up HUX0Be pasjMyuTe NOPOAUYHONPABHE CUCTe-
Me U [IpaBHe Tpajulyje.

35 Bugern ¢H 6. Y HemMaukoM MehyHapoAHOM MPHUBATHOM INpaBy NOCTOjU CIe-
I[YjaJIHa KOJIM3MOHA HOpMa 3a UCTOIOJIHM Gpak U To je 4wl 176, cT. 4 u 5 Ein-
fiithrungsgesetz zum Biirgerlichen Gesetzbuche (EGBGB). Tako, o un. 176 EGBGB
BuzeTHu Martiny 2020, 3134-3139.

36 3akoH o0 MebhyHapogHOM npuBaTHOM npaBy XpBatcke - 3MIIIl XpBaTcke, Ha-
podHe HoguHe 101/17.
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3.1.3. Apyrv npucTyn — cBaka Apxasa noTrMCHULA MOXe CaMOCTa/IHO Aa
JOHece oAnyKy

Moryh je u Apyru mpuctynm, npema KojeM cy moTmnucHuue [IpoTokosa
c1060/iHe Jla pa3/JIMYUTe UHCTUTYTe KBAJIUPUKYjy Kao NMOPOAUYHE OFHOCE,
y CKJajy ca ofrosapajyhum MetofoM y MehyHapoZHOM NpuBaTHOM Ipa-
By (MIII) apxaBe cyzaa (Staudinger 2020, Rn. 16). [Ipema npeossahyjyhem
MUILJbEWY Y JIMTEpATypH, 3a pellele NpBe KBanuduxanuje y MIIIE
npumMmemsyje ce lex fori kBanudukanuja.>® Taga ce npaBHa NUTaba U PaBHU
OJIHOCH NMPOUCTEKJIN U3 YHEEHUYHOT CTamba Ca eJeMEHTOM MHOCTPAHOCTH
CXBaTajy y CKJAJly ca Mepu/uMa IpaBa Jjp>KaBe CyZa, HaKOH Yera ce I0/BO-
Jle oJ; oAroBapajyhy npaBHy KaTeropujy JoMahux KOJM3MOHUX HOPMHU (BHU-
netu Hopbhesuh, Memkuh 2016, 84). Ha uHcTUTyTe Hemo3HaTe goMaheMm
IpPaBHOM CUCTEMY NpHUMemyje ce GYHKLMOHAIHA KBasndUuKaumja (BULeTH
u ynopegutu Von Hoffmann, Thorn 2007, 229-230; Kropholler 2006, 126
U jasbe; Bapagu et al. 2010, 128; Hopheuh, Memkuh 2016, 89-90, 92;
Jakmuh 2017, 433-435; CranuBykoBuh, JKuskosuh 2010, 250-251; y ciuy-
HoM cmucay U Hay, Kratzschmar 2010, 122).

[IpeMa ToMe, 1ITa ce noApasyMeBa MoA dpy2umM o0HOCUMA Y CMUCIY 4.
1, ct. 1 IIpoTokoJa, oApebhyje ce y ckaasy ca MpaBoM Jp:KaBe MOTHHUCHULE
Tor MehyHapoAHOr M3BOpPa, MpeJ, KOjoM ce BOAM MocCTymnak. [Ipu ToMme ce
Kao OCHOBA He y3WMa CyICTaHLUjaJIHO MOPOJAUYHO NpaBo Te ApxaBe Beh ce
CIpoBOAY KBaJnpUKAIMja V CKJIAy ca BaaZajyhuM MeToA0M, KOjU OCTOjU
y MehyHapo/jHOM npUBaTHOM MpaBy ApxkaBe cyza (Andrae 2014, 541-542).
YuHU ce Aa cupoBohewe KBaqudHUKalyje y TOM cMUCIy Hehe GUTH 3axTeB-
HO 3a Jip>KaBe Koje [T03Hajy UCTONOoJIHe OpaKoBe M perucTpoBaHa napTHep-
CTBa jep Ha U3JApXKaBakbe U3 TaKBUX OJHOCA MOTy NPHMeHUTH 4J. 5 [Ipo-
TokoJia. To je pakysTaTUBHO pelliere U He 06aBe3yje Ap>KaBe MOTIHUCHULE
KOje TakBe 3ajefHUIle He M03Hajy (Bonomi 2013, 45-47).

Texxe je 3ay3eTH cTaB N0 NMUTawy KBalWduUKaluuje MojMa MNOPOLUYHU
OJHOC Yy C/1y4Yajy AeceTak JAp»kaBa yroBopHuua [IpoTokoJia Koje He NMO3Hajy
HCTOTOJIHE 3ajenaHunie. He mocToju OocHOB myTeM Kojer 6W OBe JpiKaBe
6uJie AyKHe Jla y3My Y 063Up OAJIyKe OopraHa Apyrux JAp»aBa yroBOpHHUILA
0 mocybuBamwy u3JpikaBamba M3Mehy MCTOMOJHUX MAapTHEPA, UAaKO TO OHe

37 0 kBanudukanmju Kao ABodasHOM MOCTYNKy y gomahoj sutepatypu Bop-
beBuh, Memkuh 2016, 78; Jakmuh 2017, 417, 435-436.

38 0 Toj kBanuduKauuju ynopesutu Bophesuh, Memkuh 2016, 84-86; CraHu-
BykoBuh, XKuBkosuh 2010, 254; Bapagu et al. 2010, 124-126, 128; Von Hoffmann,
Thorn 2007, 226-228.
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Mory yuunutu.>? 3a Te ApaBe cy Moryha JBa pelera U 06a Cy NOTIOYHO
JIETHTUMHA. AKO KOHCTaTyjy Jila OpakoBU U NMapTHepPCTBa U3Mehy suna uc-
TOT M0JIa HUCY MOPOJUYHU OJHOCH Yy cMucay 4. 1, cT. 1 [IpoTokosa, oHAa
ce OH He NpUMemyje Beh ce NpUMeyjy HallUOHaIHe KOJIU3UOHEe HOpMe 3a
usapxaBame (Bonomi 2008, 339). Y ciayuajy fa TakBe 3ajeHULe CMATPajy
NOPOJUYHMM OJIHOCOM, aJIM UX He TPeTUpajy Kao 6pak, 3a oapehrBame Me-
poJilaBHOTI NpaBa 64 IpUMeHHUJIe ocTasle ofpe/6e [IpoToK0Ia, HAPOUUTO YL
3 u 6 (Bonomi 2008, 339; Bonomi 2013, 27). MehyTumM, HeraTuBaH acrnekT
TOT IPUCTYIA je TO LITO Ce MOXKe CMAaTpPaTH KOHTPAJUKTOPHUM ca o6aBe-

30M jeIMHCTBEHOT TyMadewa [IpoTokosa (wi. 20).

3.1.4. AyTOHOMHO TymMauere apxaBa YnaHnya EY

3a apkaBe wiaHune EY je y ogpen6u wi. 15 Regulation (EU) No. 4/2009
on jurisdiction, applicable law, recognition and enforcement of decisions
and cooperation in matters relating to maintenance obligations (y zamem
Tekcty: Regulation No. 4/2009)*° HaBeseHO Ja ce MepPOZaBHO MpPaBO 3a
o6aBese u3apxkaBamwa oapehyje [lpoTokosom. U3 Tora nporsuiasu obase-
3a jeJMUHCTBEHOr TyMayema Ta JiBa MehyHapoJHa U3BOpa U qQYMOHOMHO2
TyMadyewa nojMoBa u3 4. 1, ct. 1 [IpoTokona (Buzetn Hausmann 2018,
327, 440). 3aTo ce mocTaB/ba MUTabE A JIM CBaKa wiaHula EY Tpe6a camo-
CTaJIHO Jla OJJIy4H 0 KBaMUKaALMjU MojMoBa [IpoTokosa uan fa npucry-
M ayTOHOMHOM TyMademwy. bynyhu fa ce v EY u meHe 4iaHuLe cMaTpajy
yroBopHunama I[porokosna*! u na Benuka BehuHa wianuna EY mocmatpa
UCTOIOJIHE GpAaKOBe U PerucTpoBaHa MapTHEPCTBA Kao nopoduuHe odHoce
(Bumetn Hausmann 2018, 442-443), noxes/bHO je yHUPOPMHO NMPUMEHUTH
[IpoTokoJ1 Ha UCTONOJIHE OPAaKOBe WJIM perucTpoBaHa MapTHEPCTBA jep ce

Ha Taj HaYMH OCTBapyje cuHXpoHHu3auuja ca Regulation 4/2009 (Buzetn

39 Kako ce y U3BemTajy HaBOAH, ApiKaBe yrOBOPHHUILE, KOJIMKO je rog To Moryhe,
Tpeba Zia y3My y 063Up OZJIyKe JJoHeTe NpuMeHOM [IpoToKosia y ocTanuM JpKaBa-
Ma yroBOpHHUIIAMa, aJli UX HAJJIEXXHU OpTraHu He Mopajy cieauT (Bonomi 2013,
73-75).

40 Regulation (EU) No. 4/2009 on jurisdiction, applicable law, recognition and en-
forcement of decisions and cooperation in matters relating to maintenance obliga-
tions, O/ L 7 of 10/01/2009.

41 Bugern un. 24 [IpoToxkoJsia
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Staudinger 2020, Rn. 17). KonauHo pa3sjaiimerme MoxXe GUTH JJOOUjeHO of
Cyna npaBge EY (y gamem Tekcty: CEY) nyTeMm oa/iydrBama O MPETXOAHOM
nuTawy (BuzeTH Staudinger 2020, Rn. 17; Andrae 2014, 540).%2

Y viryekuBamy TaKBe OJJIyKe, I0CTOje JOAATHU apryMeHTH 3a ayTOHOM-
HO TyMaueme nojMoBa IlpoTokosia y yianuuama EY. Hajope, 3ajegHuuku
>KUBOT HUCTOIOJIHUX NAapTHepa NpejACTaB/ba A0 APYIITBEHE CTBAPHOCTH Ha
rJ106aJJHOM HUBOY, KOja Ce He MOXe UTHOPUCATH. Y MPUJIOT TOME FOBOPU U
Mmuubere AG Wathelet (v gameM Tekcty: AG) y noctynky npes CEY no-
BOZIOM ciiydaja Coman*3, koju HaBoAM Jia ce mojaM ,6padHul Jpyr” y CMUCTY
Directive 2004/38/EC on the right of EU citizens and their families to move
and reside freely within the EU** (y mamem Tekcty: Directive 2004/38/
EC), He MOXe TyMayUTHU HE3aBUCHO O/ MpoMeHa y ApyuITBy. [lojam 6pauHu
JpyT y CMUCJy Te JUpPEKTHBe TpebGa TyMauuTH HEe3aBUCHO OJ 1oJja JOTHUY-
HUX JIMIA ¥ MecTa CKJjanarma 6paka. Y Be3u ca TUM, AG HaBoJu Jia ce IpaBo
EY mopa TymauuTH y ckjaagy ca ,caBpeMeHoM ctBapHoiunhy“ EY (Buzetu
Opinion of AG Wathelet, Tau. 53, 56; [leTpoBuh 2021, 85-86). TakBa cTBap-
HOCT Io/ipa3yMeBa Jia UCTOIOJIHU Gpak ZlaHac OCTOjU Ha CBUM KOHTHUHEH-
THMa, [1a TAa OKOJIHOCT OJroBapa YHUBepP3aJHOM NPHU3HABaKY Pa3IMUUTHX
o6sinka nopozune (Opinion of AG Wathelet, Tau. 58; [lerposuh 2021, 86).%

42 AprymeHTH roBope y NpHJIOT TOMe Ja ce MpuMeHa [IpoToko/ja Ha oGaBese
M3pXKaBaka U3 TaKBHUX OJHOCA He Tpeba OCTAaBUTH CBAKOj Jp>KaBH 4aaHULU EY
3ace6HO Beh Ja KoHUenT 6paka y cMmucay 4i. 5 [IpoTrokosa Tpe6a TyMayuTH y
€BPOIICKO-ayTOHOMHOM, IMpeM cMucy (Buuie y Hausmann 2018, 456).

43 CJEU, case C-673/16, Coman and Others, ECLI:EU:C:2018:385. Y ToM npegmeTy
cy ABa Myuikapua, KomaH 1 XaMU/ITOH, 3aK/by4MJId UCTONOJIHU Opak y Bpucesny.
XamuntToHy Huje 60 omoryheH 6opaBak y PyMyHUju ayXe off TpU Mecela jep ce,
npeMa DYMYHCKOM IpaBy, 6pak JedHHMIIe Kao 3ajeJHHLa MyLIKapala U »eHe.
VcTono/THY CynpyKHHULM Cy TOJHEH TYKGY cyay y Bykypeluty paau yTBphuBama
Ja je AOLLIO A0 JUCKPUMHUHALIMje II0 OCHOBY CeKCyaJIHe OpHjeHTaluje NPUIUKOM
OCTBapHBama MpaBa Ha cJ060AHO KpeTawe y okBupy EY. Taj cya je mokpenyo mno-
CTynak npej YcTaBHUM cyzioM PymyHuje pagu ofjlydMBama 0 HCTAaKHYTOM IPUro-
BODY, KOjH je 3aTUM NPeKHHYO NOCTynak U ynyTtuo 3axtes Cyay EY na ce usjacuu o
TyMauemy nojMa ,0pauHu gpyry cmucay Jupektuse 2004/38/E3 (BugeTu o Tome
[eTposuh 2021, 80-81).

#* Directive 2004/38/EC of the European Parliament and of the Council of 29
April 2004 on the right of citizens of the Union and their family members to move
and reside freely within the territory of the Member States amending Regulation
(EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/
EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/
EEC, O] L 158, 30.04.2004, p. 77-123.

45 0 Toj npecyau Bugetn u Masiosuh 2021a, 124-125.
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OcuM TOra, perucTpoBaHO NApTHEPCTBO je y ApXKaBaMma 4saHunama EY
Ha jeJMHCTBEHHU HAYMH 00yxBaheHO MOjMOM ,[IOPOAUYHU OFHOC" ¥ CMUCIY
Regulation 4/2009 (un. 1, ct. 1) u [Ipotokosa (w1 1, ct. 1). To je moce-
JIUIa TyMauekwa IojMa perucTpoBaHo naptHepcTBo y Regulation (EU) No.
1104/2016 of 24 June 2016 implementing enhanced cooperation in the
area of jurisdiction, applicable law and the recognition and enforcement
of decisions in matters of the property consequences of registered
partnerships (v mabem Tekcry: Regulation (EU) 1104/2016)*, ¢ jeane
CTpaHe, U YHIbeHUIlE J1a ce o6aBe3e MehycoGHOT HU3pKaBama usmehy pe-
rUCTPOBAHUX MapTHepa ypebyjy y ck/aafy ca MepoJaBHUM IpaBOM, Koje
je ogpeheHo mpema Regulation 4/2009 (Buzgetu penutan 22 Regulation
(EU) 1104/2016), c npyre cTtpaHe. PerucTpoBaHo NapTHEPCTBO Ce, y CMU-
cay Regulation (EU) 1104/2016, cxBaTa kao ¢opma 3aje JHUUKOT KUBOTA
JIBOje Jbyau mpeABUbheHa 3aKOHOM, YHja je perucTpanuja y CKaagy ca TUM
3aKOHOM 00aBe3Ha U KOja HCHyHaBa IMpaBHe GOPMAJHOCTH HEOIMXOJHE 3a
IbeH HacTaHaK IpeMa TOM 3aKOHY, ali Ce CTBApHU CaZip»aj TOT mojMa Ipe-
OyliTa HalMOHAJHUM IpaBMMa JAp:KaBa 4iaHULA (BUJeTH penuTtan 17 u
4. 3, cT. 1, Tau. a Regulation (EU) 1104/2016) (y cmucay Proposal for a
Council Regulation on jurisdiction, applicable law and the recognition and
enforcement of decisions regarding the property consequences of registered
partnerships*’(Andrae 2014, 541-542).

3.2. 3ay3uMmatbe CONnCTBEHOr cTaBa

[IpeMa npeoBiaahyjyheM MULbewy V JUTEPATypH, CBaKa Jp:KaBa MOXe
caMa /Jia oJJly4u O KBaJuUKAIMjU MojMa ,IOPOAUYHHN OJHOC” U MPUMEHHU
[IpoTokosa Ha HcTOMOJIHE 3ajeAHuLe (BuzeTu u ynopeautu Heiderhoff
2021, Rn. 42, ca gaspum ynyhuBawuMa Ha auTepaTypy; Staudinger 2020,
Rn. 16; Bonomi 2013, 27; Andrae 2014, 541; y cMucJly cXBaTama YCBOjeHOT
y mpaBy nApxaBe cygna boppam, Bynawh 2013, 138), wmto roBopu o
NPUXBAT/bUBOCTH APYTOT U3JI0KEHOT NPUCTYIA, Ca KOjUM Ce U MHU CJIaXKeMo.

46 Regulation (EU) No. 1104/2016 of 24 June 2016 implementing enhanced coop-
eration in the area of jurisdiction, applicable law and the recognition and enforce-
ment of decisions in matters of the property consequences of registered partner-
ships, O] L 183, 8/7/2016. He npumMemyje ce y cBUM Jgp:kaBaMa 4iaHunama EY Beh
y bux 18.

47 Brussels, 16. 3. 2011, COM (2011) 127 final; 2011/0060 (CNS).
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[IpeMa HameM MUL/belY, TO UNAK He 3Ha4yW Ja JpkaBe Koje He IIOo-
3Hajy MUCTOIOJIHE GpaKoBe M perucTpoBaHa NapTHepPCTBAa He MOTY Tak-
Beé OJJHOCE CMaTpaTH MOPOAUYHUM. YKOJIUKO NOTHYHA Jp>KaBa MPUCTYIHU
dyHKIMOHAMHO] KBasMdUKanuju, Moryhe je moj Taj mojaM CyncyMHpaTH
OJlHOCe Hello3HaTe iloMahieM NpaBHOM CUCTEMY, aJIU KOjH y pyroM NPaBHOM
CUCTeMy CTBapajy o6aBe3y U3/p:KaBakba U KapaKTepUILy UX ToceOHe JIUYHe
Be3e TpajHujer Kapakrepa. [IpyruM peyuma, U3 noJba npuMeHe IIpotokoJia
He Mopajy a priori 6GUTH UCK/by4YeHe yCTaHOBe Koje ce peMa YHyTpalllbeM
MaTepUjaJHOM [PaBy HE cMaTPajy (KUJIU ce joll YBEK He CMATPajy) MopoAnY-
HHUM OZJHOCOM HWJIM M3 KOjHUX He NpPOHM3WJa3Hu obaBe3a U3jpKaBamwa (y TOM
cmucay Andrae 2014, 542).

dyHKLIMOHA/MHA KBaludUKalKja CTPAHOT HCTOMOJIHOT 6Gpaka WId pe-
TUCTPOBAHOT MapTHEPCTBA MOApa3yMeBa UCIUTHUBAKE Jia JIU TaKBe Be3e
npe/CcTaB/bajy NOPOJAUYHHU OJHOC, Y GYHKLMOHAJHOM cMuUcay. Byayhu na je
KO/, TUX yCTaHOBAa pedY 0 0JHOCHMMa M3MeDhy ABa M@ uCTor moJa, NpoTKa-
HUM y3ajaMHUM eMOLijaMa U MNOILITOBameM, Ca Pa3/IMYUTUM CTAaTyCHUM U
MMOBUHCKHM [IejCTBMMA, TaKBa HBUX0BA QyHKIHja yrnyhyje Ha 3aK/by4aK O
CXBaTamwy Kao MopoAu4YHOM ofHocy. OcuM Tora, EBponcku cyz 3a Jbyfcka
npaBa (ECJ/bII) nociembux roliHa je a0 HOBO CBETJIO TyMavewy oJpeaba
yi1. 8 ¥ ui. 14 y Be3u ca 4. 8 EBponcke KOHBeHIIUje O JbY[ICKUM IIpaBUMa
(EKJBII). ¥ nosuaroj npecyau llaax u Kong npomue Aycmpuje*s, yrepheno
je la UCTOMOJIHM NAapTHEPH yKUBAjy NpaBo Ha ,MOpPOAUYAH KUBOT" Y CMU-
ciay 4i. 8 EKJbIl Ha ucTUM HayMH Kao U XeTepocekcyasHU. OcuM TOra, y
npeamety Opaandu u ocmaau npomus Hmaauje*®, ECJbII je yTBpano aa cy
WTaJIMjaHCKe BJIACTH, OJOUBIIU JIa U3BpILEe YIHUC UCTOMOJIHUX 6paKoBa MoJ-
HOCHJIAlA MPeJICTAaBKU 3aK/byYEHUX Y UHOCTPAHCTBY, TOBPe/Ue MPaBo Ha
MOPOAUYHU KUBOT aninkaHarta u3 4. 8 EKJbII, 6yayhu fa Hucy omoryhuie
NpU3HAE U 3alITUTY JOTUYHUX HCTOMOJTHUX OpaKoBa MOAHOCUIALA TpeJ-
craBku (map. 199-210 mpecyne; o npecyzama Buile y [laBnoBuh 2021a,
53-57). Taj cyn je y HEKOJIMKO TIpeiMeTa YTBPAHO U Ja CY UCTOIMOJIHU Hap-
THepU MNpeTpliesu JUCKPUMHUHALUjY [0 OCHOBY CeKCyaJHe OpHjeHTaluje
(moBpega 4. 14 y Be3u ca wi. 8 EKJ/bII) 360r noctynamwa Ha/iIeXKHUX BJAACTH
TyxeHe Apxase.”’ Ysumajyhu y 063up Takas pa3soj cyacke npakce ECJbII u

48 ECHR, case 30141/04, Schalk and Kopf v. Austria, ECLI:CE:ECHR:2010:0624]
UD003014104.

49 ECHR, case 26431/12, 26742/12, 44057/12, 60088/12, Orlandi and Others v.
Italy, ECLI:CE:ECHR:2017: 1214JUD002643112.

50 Iajuh npomue Xpeamcke, ECHR, case 68453/13, Pajic v. Croatia, ECLI:CE:ECH
R:2016:0223JUD006845313; Baauaxnamoc u ocmasau npomue I'puke, ECHR, case
29381/09, 32684/09, Vallianatos and Others v. Greece, ECLI:CE:ECHR:2013:1107]
UD002938109.
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Ja cy wiaHune CaBera EBpome u yroBopHuie I[IpoTokosia yIIaBHOM UCTe
Jip>)kaBe, allCOJIyTHO HerHparbe NOPOJUYHONPAaBHOI 06eJiekja UCTOMOTHUX
3ajeiHUIA Y OKBUPY NOoTHHUCHUIA [IpoTOKO/Ia He Jlesiyje IpeBullle U3BECHO.

KosnsuoHonpaBHHU cucteM [lpoTokosia Aaje MOTyRHOCT LIMPOKOT TyMa-
4yema nojMa ,IopoAudHH ogHoc” (Tako Andrae 2014, 542; [TaByioBuh 2021a,
152; y cmucny KouBennuje u3 1973. Bugetu Hausmann 2000, 260). Yme-
CTO YCKOI' TyMa4yeha HeroBUX N0jMOBA, [I0XKE/bHO je IIKUpe U jeJUHCTBEHO
TyMaueme, yckaaheHo ca WweroBuM MehyHapoAHUM KapakTepoM (y TOM
CMUCITY 32 HeMaudko npaBo Andrae 2014, 542). TakBo o6eJsiexje jacHO mpo-
u3snaasu u3 4i. 20 Ilpotokosa, 6yayhu fa y HeroBoM TyMadewy JpiKaBe
YrOBOpHHUIle BOJle payyHa o MehyHapoJHOM KapakTepy TOI M3Bopa U IO-
Tpe6y NPOMOBHCaKa HeroBe jeJHo0Opa3He IpUMeHe.

Y3umajyhu y 063up UCTAaKHYTe apryMeHTe, Jp>KaBe YrOBOPHHUIIE KOje He
NI03Hajy perucTpoBaHO MapTHEPCTBO M UCTOMOJIHK Gpak TakBe Be3e QYHK-
[IJMOHAJIHOM KBaJMHUKAIMjoM MOy CMaTpaTH NMOPOAUYHUM OfHOCOM. OHe
MOTY MEPOZABHO MPABO 33 U3JApXKaBakbe OLPeAUTH IyTEeM APYTUX ofpeaada
[IpoTokosa, ocuM 4. 5 (npe cBera oapena6a wi. 3 u 6) (Bonomi 2008, 339).
[IpeMa HameMm MUILbewy, UCTO O Tpebasio Jja Baku U 3a de facto vcro-
HOJIHE 3ajeiHULLE. Y HCTOM CMHUCIY Kao U KOJ OJJIyKe M0BOAOM BaHGPauHUX
3ajeHUIIA, YKOJIUKO ce de facto UCTOMOJIHE 3ajeJHUIe CMATpPajy MOpoArY-
HUM OZJTHOCOM IpeMa CTaTyTy 3a U3/pP’KaBatbe U CTBAapajy 3aKOHCKY 06aBe3y
u3pKaBamwa, nornasahe nox npuMmeny I[lporokosa. /lo MepojaBHOr mpasa
6u ce MOIIO JIOhM jeZIMHO MYTeM IVIABHOT KOJM3UOHOT pellera u3 4. 35!
uin 6 lpoTokoa®s,

4. MPUMEHA MNMPOTOKOJIA'Y CPBUJHU Y3 OFTPAHUYEHA JABHOT
MOPETKA

4.1. NMpuMeHa oapeaa6ba un. 3 U 6 NMpoTokona Ha UCTONOJTHE
3ajeiHHLIE )KMBOTA 3aK/byueHe Y MHHOCTPaHCTBY

Ha moyeTKy paja cMo NOCTaBWJIM JBa KJbyyHa NUTama. [IpBo je Aa Jju
ce UCTOMNOJIHE 3ajeJHUIle )KUBOTA MOTY CMAaTpaTH ,IOPOAUYHUM OJHOCOM"
y cmuciay 4. 1, ct. 1 IlpoTokosa. Jlocajauiwka aHasiu3a MokKa3yje Jja TakBe

51 MepogaBHo npaBo 3a GaKTHUKe 33jeJHULE HE MOXE Ce OJPEJUTH Ha OCHOBY

ui1. 5 [IpoTokoJia (3a HeMayko npaso BuAeTH Hausmann 2018, 456).

52 Yy, 5 IpoTokosa He MOKpHBA BaHOGpadHe (PAKTHUKe) KUBOTHE 3ajeHHULE
HCTOT WIM pa3juyuTor noja. Kako cy TakBe 3ajeHUIle OIpaHHYeHe caMO Ha
KoxXabuTal1jy, MOXKEe ce MPUMEHUTH caMo 4. 6 [IpoTokosa (BugeTu Staudinger
2020b, Rn. 8).
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Be3e HUCY UCK/byYeHe U3 TOT mojMa y cMmucay 4. 1, ct. 1 IIpoTokosa (3a
pervcTpoBaHa NapTHEPCTBA Y CMUC/IY HEMauyKor npaBa BuAeTu Hausmann
2013, 673; Mankowski 2016, 53; 3a ucronosiHu 6pak Bugetu Heiderhoff
2021, Rn. 39; Mankowski 2016, 49; y koHTekcTy npuMeHe KoHBeH1Wje U3
1973. Ha peructpoBaHa napTHepcTBa BugaeTu Forkert 2003, 202-207).

Bynyhu pa je oarosop mo3uTHBaH, Jpyro K/bY4HO NMUTame ca Mo4YeT-
Ka paZa je — Ha KOjU HauMH CPIICKU CyZ0BU Tpeba Aa npuMeHe I[IpoTokon
Ha MU3/p)KaBakbe MPOUCTEKJIO U3 UCTOIOJHUX 3ajeJHULA KUBOTA, JIeraaHo
3aKJ/by4eHUX Yy MHOCTpaHCTBY? CMaTpamo ga 6u jgomahu cyauja, mpume-
HOM QYHKIHOHAJIHe KBaJMUKalMje 3a Hemo3HaTe NMpaBHe ycTaHoBe> u
IIMPOKUM TyMauyereM IojMa MOPOAUYHHU OJHOC, TAaKBe OJJHOCE MOrao cMa-
TpaTH NMOPOAUYHUM. Ped je o TymMauewy y PYHKIMOHAIHOM CMHUCIY, HE O
CxBaTamby TOI II0jMa Kao 6paka y CMHUCJy AoMaher CylcTaHIUjaJHOT NpaBa.
CresicTBeHO TOMe, Ha 06aBe3e U3/Ap)KaBamka U3 TaKBUX 3ajelHULIA MOIJIO OU
ce NPMMEHUTH OILITe KOJU3UOHO pellewe U3 Wi. 3 [IpoToKosa, 0AHOCHO
NpaBo Jp)kaBe yobHUyajeHor 60opaBUIITA NOBepUoLia UsjpxaBamwa. C apyre
CTpaHe, CPICKU MPAaBHU CUCTEM Te MHCTUTYTE He H3je/iHayaBa ca 6pakoM,
na TakBa o6aBe3a M3/p)KaBama He OU IOTNajla NoA npuMeHy 4. 5 [IpoTo-
KoJ1a. KOHCeKBEHTHO, JY>KHUK U3/ip>KaBatba MOXe OCIIOPUTH TaKBy 00aBe3y
U3/ praBarba o3uBajyhu ce Ha og6paMbeHy KJay3yay u3 4. 6 [IpoTokosa.>*

[TocToje MHOTOOPOjHU apTYMEHTHU KOjU WY V NPUJOT NPUMEHU Yl 3 U
6 Ilpotokosa y Cp6uju. IlpBo, [IpoTokosoM cy aeporupaHe oArosapajyhe
ofpenbe 3P3C u mweroba NnpuMeHa ce y JioMahoj CyACKOj NMpakcu Nojpa-
3yMeBa (AnesanuoHnu cyn y Humy, 2 85/2017).5° To 3anpaBo 3Ha4u Aa U
3a KOJIM3HOHE HOpMe [IpoTOKOJIa CBaKaKO BaXKU HauyeJo CAYKOeHe JyKHO-
CTH, Kao jeJHO 0Jj OCHOBHUX Havesa MIIIL>® [lpyro, y Haipty HoBor 3MIIII
Cp6uje (y mabeM TekcTy: Hanpt) 3a oapehuBame MepoJlaBHOT MpaBa 3a
ob6aBe3e H3ApKaBama ynyhyje ce Ha npumeHny [IpoTokosa (4. 115). To je

53y nomahem MII ce y MOCTYNKy npBe KBaandHKaLMje KOPHCTH lex fori
kBanMdUKalMja, JOK Ce 32 MUHCTUTYTe Hemo3HaTe JoMaheM NpaBHOM CHCTEMY
npuMemwyje GyHKLHMOHaIHA KBaaudukauuja (Buire y hophesuh, Mewkuh 2016,
92-93)

5 Tako o TyMauewy 4. 6 [lpoTokosa Bujeru Bonomi 2013, 49. Bupertnu
BapujaHTy 2 caydajay 4.2. nesy paja.

55 IpusHame cTpaHe CyfcKe ojiyke (IPecyze) O H3APKaBaHky MAJ0JETHOT [e-

TeTa U GUBLIe CYIpyre, 0 YUjoj U3MeHHU Tpeb6a OJJYyYUTH Npef AoMahUM opraHoM
je peTXoAHO MUTaH€ 3a OAJIyYHBame CyAla Yy KOHKPETHOM CIOpy, € 063UpoM Ja 61
TeK Tajja, a IpeMa ofpej6ama 4. 1, 2, 3, 4 u 5. [IpoTokosia 0 MepoJaBHOM NpaBy
3a obaBe3e U3/pXKaBama...6u10 MeposaBHo npaso PC, kao npaBo yo6uyajeHor 60-
paBMILITa NOBepHoOLa U3/JpxKaBama“. U3 o6passioxkema ceHTeHIle AnealiMoOHOT Cy/,
y Humy, 'x2 85/2017, 2. mapt 2017, Paragraf Lex.

56 0 Hauesy ciyx6eHe gyxHocTH BHule y ‘Bophesuh, Memxknh 2016, 23-24.
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OYeKHBaHO, UMajyhu y Buay Beh mocrojehy meporanujy oapena6a 3PC3 y
MaTepuju U3JpiKaBama, Aa ce Cpouja Ha/a3u y NOCTYIKY nNpuctynamwa EY u
Jia je HaupT uspabeH ca u/beM Jia ce ocaBpeMeHe aKTyeJIHU NPOINUCH U [a ce
JIeJIMMUYHO YHUPUKYJy U XapmoHu3yjy ca MehyHapoJAHUM NPUBATHUM Ipa-
BOM, KOje HacTaje u pa3Buja ce y okpusby EY (Kuskosuh 2014, 1-2). Kaga
Y aKo Halla Jip>kaBa II0CTaHe BheHa YJaHuLa, npuMemuBahe Regulation No.
4/2009, ogHocHo [IpoTokos 3a oApehuBame MepoIaBHOT IIpaBa y MaTepHUjU
u3pkaBama. Clie[CTBEHO TOME, IbeHe OJJIyKe 0 AocyhrBamwy U3Ap:KaBamba
Mohwu he fa 6yay npusHaTe y ApyruM Jp’kaBaMa 4jaHUIaMa 6e3 noceGHOr
IOCTyINKa ersekparype (Bugetu bopgaw, Bynauh 2013, 151).%7

Tpehe, kako je y jgomahoj JiMTepaTypu cacBMM MCIPAaBHO HCTaKHY-
TO, OKOJIHOCT Jia Hallle IpaBo He N03Haje ofpeheHU NMOPOAUYHU OJHOC He
BOJIM ayTOMATCKU 3aKJ/byuKy Aa Tpeba oAO0UTH MOryhHOCT ocTBapHBamba
u3gpkaBama (Tako XXuskosuh 2013, 90). YeTBpTO, HE CMe Ce U3TYOUTH U3
BU/Ia Aa CTpaHKe (MCTONOJIHM NapTHEPH) MOTY U3abpaTH MepojaBHO PaBo
y cKkJafy ca oapenobama 4. 8 [Iporokoaa. [lox npeTnocTaBkoM Ja je u36op
NyHOBaXKaH y CKJaAy ca ¢opMaHUM NpeLyca0BUMa U3 IOMEHYTOT 4Ja-
Ha®®, TAKBUM YMHOM 6U CTpaHKe U3pasuJie BoJby Ja 6yae MepoJaBHO PaBo
ojpebene ApxaBe. YKOJIMKO 64U AoMahu cyuja UCTONOJIHY 3ajeiHUIy IIO-
CMaTpao Kao MOPOAMYHU OJHOC (OHAKO KAaKO CMO [0 CajJia U3JIOKUJIH), He
Jlenyje u3BecHo Aa he urHopucaTu u360p MepoJaBHOr mpaBa Beh he wuc-
NUTHUBATH MOTYNHOCT meroBe npuMeHe (M €BEHTYaJHO OAOUTU NMPUMEHY
3060r NOBpe/ie jaBHOI MopeTka u3 4. 13), yume 61 npuMena [IpoTokosa Ha
UCTOIOJIHE 3ajefHuULle 6Ua HecriopHa. [I[peMa ToMe, YKOJIMKO ce Y Cay4dajy
1360pa MePOAABHOT NpaBa UMa NPUMeHUTH 4. 8 [IpoToKosIa, UMa MecTa U
3a npuMeHy 4. 3 U 6 [IpoTokosia Ha TakBe 3ajegHulle (y caydajy Aa usbopa
MepO/JiaBHOT NIpaBa HeMa WJIM HHje yHOBaXXaH).

[IpemMa HalleM MUILbEWY, OAJyKa AoMaher cynuje aa y npumeny I[lIpo-
TOKOJIa YKJbYYH U 3aXTeBe 3a U3JpXKaBalbe M3 MPaBHOT OJHOCA HUCTOIOJI-
HUX NapTHepa U3 3aje/iHHlle HACTasle Y UHOCTPAHCTBY He MOTHUPE OCHOBHE
KOHIIENTe CPIICKOT MPaBHOT CUCTEMaA U TaKBa 060ja3aH He Tpeba Jja NOCTOjH.
Y cny4ajy ma oxapenbe lex causae mpenBubajy mehyco6HO wusapikaBambe
HCTOMOJIHUX MApTHEPa, MOTy OGUTH WTHOPHUCAHEe U HeNPUMEHHUBE jeIMHO
aKO Ce KOHCTaTyje /Aa je nmoBpeheH cpIickU jaBHU mopejak (BUlle O apry-
MeHTHMa 3a npuMeHy [IpoTOKOJiIa Ha MCTOIOJIHE 3ajeJHUIlE >KUBOTA Yy
[TaBnoBuh 2021a, 151-152).

57 Regulation No. 4/2009 cazpxu fBe rpyrne oApe6H 0 MPU3HAY U U3BPIIEHY
O/lIyKa 0 U3JpKaBamby — 3a AplKaBe 4iaHHule Koje [IpoTokos o6aBesyje (un. 17-
22) v 3a ApxKaBe 4iaHHUIE Koje [IpoTokos He o6aBesyje (w1 23-26 Regulation No.
4/2009).

58 dopmasiHa MyHOBAXXHOCT Ce OLiewyje Y CKaay ca 4. 8, cT. 2 [IpoTokona.
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4.2. AcTtononHe 3ajeAHHLIE XKUBOTA U jaBHU nopeAak

JaBHU nopenak je y [Ipotokouy ypeheH ogpentom 4. 13, Koja Hajaxe Ja
ce MOKe OJJ0MTH IIpUMeHa CTPaHOr IpaBa ,caMo ¥y 06HMMy Yy KOMe Cy Hherosa
JlejCTBa OYMIJIETHO CYNIPOTHA jaABHOM MOPETKY ApkaBe cyaa“ M3BemurtajeM je
OBaj OKBUP KOHKDPETH30BaH, TAaKO /la 332 03MBakbe Ha jaBHU NOpeJlaK HHUje
JI0BOJbHO Jia ofpeheHH MOPOJANYHU OJHOC OACTYIA Of KOHLENTa jaBHOT I0-
peTka lex fori Beh ja nocyhrBamwe U3/pkaBama 0 OCHOBY TaKBOT OfHOCA
6yzne, kako To BoHOMU HaBoAU, HenpuauyvHo (eHT. improper, HeM. anstdfsig)
(Bonomi 2013, 67). Usmehy ,ounryiesHe CynpoTHOCTU U ,,HEIPUJIUYHOCTH"
[IOCTOjU €BUJEHTHA HMjaHCa, KOja je y MHOTHMM €BpPOIICKUM JpKaBaMa
JloBeJsla 10 MpU3HaBamwa [lejCTBa CTPaHOr (MOPOAUYHOINPABHOT) KOHIIEITA,
Heno3Haror lex fori. Tako ce, mpuMepa pazau, y ®Ppaniyckoj u Hemaukoj
NpHU3Hajy U3BECHA [IejCTBA CTPAHOr MOJIMraMHor 6paka (BuzgeTd Bonomi
2013, 67). [lpema craBy u3 HsBemTaja, C/IMYHO pa3MaTpame ce mutatis
mutandis Moxe IPUMEHUTH U Ha UCTOINOJIHe 6paKoBe WM PerncTpoBaHa
MCTOMNOJHA napTHepcTBa (Tako Bonomi 2013, 67). [lpyrum peunma, ako lex
causae (oapebheH [IpoTokosioM) npegBuba 06aBe3y U3Ap:KaBawka Yy KOPUCT
perucTpoBaHOr NapTHepa UM UCTOMOJHOT CYNPY>KHHUKA, HAJIJIEXKHU OpraH
ofpeheHe ApkaBe Koja He IpU3Haje 6MJI0 KaKBa JiejcTBa CIMYHOT OJHOCA, l1a
THMe HM [lejCTBa y NOoIVIe[ly U3/pXKaBamwa, MoXe 0J0MTH NPUMeHY CTPaHOT
IpaBa CaMO Ha Ha4MH KOjH je nponucaH 4. 13 [IpoTokosia, 0O4HOCHO y Mepu
y K0joj 6M HeroBa JejcTBa OuJsa y ouuesedHOj CYNPOTHOCTHU Ca jaBHUM
nopeTtkoM lex fori (Bonomi 2013, 47).

O6pucuma ui. 13 IlpoTokosia Tpeba npupojaTu jeaHy HamoMmeHy. Kaza
je peuy 0 TeOopHjCcKU ycaryallleHUM NpeTIoCTaBKaMa 3a MpUMeHY KJiay3yJie
jaBHOT mopeTka u3 AokTpuHe MIIII, nmpBU ycioB je Ja moBpega gomaher
jaBHOT mopeTKa Mopa GUTH HoCAeAula PUMEHE in concreto (T3B. MEPUTOD-
HO /I€jCTBO) CTpPaHHUX HOPMHU®® M OH je HAroOBELITEH Y MOMEHYTO] OApe6u
wi. 13. Jlpyru ycioB mojpa3yMmeBa jJa je AoMahu NpaBHU XKUBOT JeCcTabu-
JIM30BaH OHJIA KaJla je HEMO3HAT M HEKOHBEHLMOHAJIaH MpPaBHU OJHOC y
TeCHOj Be3W ca moAHeb/beM goMmahe nprkaBe (T3B. 6JiMcKa Be3a) (BUIETH
o tome bhopheBuh, Memkuh 2016, 132; Bapaau et al. 2010, 157; Kegel,
Schurig 2004, 527; Kiestra 2014, 71). Vice versa, kaJja TakaB 0JiHOC KBaJIu-
TaTUBHO He A0TU4Ye JoMahy apxaBy (ycnen HemocTaTKa OJIMCKe Be3e ca
nomahoM JpkaBOM), a THMe HU HeHe TPaJUIIMOHAa/IHE U BpeJIHOCHE TOo-

59 3a kjayaysly jaBHOr NMOpeTKa y yHYTpPAllkeM NPaBy BUAETH W YHOPELUTH
Bophesuh, Memkuh 2016, 131; Bapagu et al. 2010, 158. O noTpe6HOM A€jcTBY ¥
KOHKpeTHOM cay4ajy BuzeTd Von Hoffmann, Thorn 2007, 273. Y cauyHoM cMuciy
u Kegel, Schurig 2004, 526. O kpajwbeM pe3yaTaTy NIpUMeHe CTpaHe HOpMe BUJIETH
[Jluka, KuexxeBuh, CtojanoBuh 1991, 17; Jakob 2002, 220.
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CTyJ1aTe, IpUMeHa lex causae ce He Mopa HYXXHO 3a00uhu (y TOM CMHCITY
3a wi. 13 IIpoTokosia u HeMa4yko npaBo BuaeTH Mankowski 2016a, 208). ¥
c/lyyajy MUHUMaJ/IHe Be3e CJyd4aja ca AomMahoM Ap:aBoM (IpHMepa pajy,
NapTHEpPU HUCY HAllK ApXKaB/baHU, HEMajy NpeGUBaJULITE HU UMOBUHY Y
Cp6uju), oxpeheHa fejcTBa cTpaHOT UCTOMOJIHOT GpaKa UM PETHCTPOBAHOT
napTHepcTBa 6U ce MorJia Npu3HaTH y Aomahoj gpxaBu (Tako I[laBsioBuh
2021a, 102-104, ca pmamuMm ynyhuBaweM Ha JuTepaTypy). Tume 6y,
3ampaBo, HACTaJIO T3B. Y6./1aieHO [ejCTBO jaBHOT IOPETKA, Kaja KJay3ysa
yonuite He uHTepBenume.®’ IllTaBuiie, y gomahoj Teopuju je 3abesexeH
M CTaB O €BEHTYaJIHOj HENOTPeGHOCTH IO03MBama Ha KJAy3ysly jaBHOT
nmopeTKa y 06J1acTH U3/ip>KaBama (Buile y Joanouh 2016, 187).

Y3MuMo, Ha NpUMep, [ia Cy ABe UCTOIOJIHE AapTHEPKE 3aK/byYuJie UCTO-
noJyiHu Gpak y Hemaukoj, rie oGe xHMBe U HeMauke cy JpKaBsbaHKe. Jluca
je Beh nyro 6es3 mocsia u kesu Aa joj PpaHka PUHAHCHjCKH NTOMOTHE, alu
®panka To He xenu. Byayhu fa je Jlucy jeAHO MpeocTasno Jja U3ApKaBakbe
o ®paHke MmoTpaxkyje myTeM cyJa, KOPUCTH OKOJHOCT fa PpaHka HMa
aKlyje BeJHKe BPEJHOCTH Y jeIHOj CPICKOj GUPMH U MOLHOCH TYXOy 3a
JlocybuBame HU3Ap)KaBamka MpeJ, CPICKUM cyZoM. Kao OCHOB HajseXHO-
cty, Jlvca ce nosuBa Ha oapenoy 4. 68 3PC3°, kojoM je mpeasubeno aa ce
MelhyHapo/iHa HaJl/1eXHOCT cyAa y CpOuju Moxke 3aCHOBATH YKOJIMKO TY»Ke-
HY UMa MMOBHHY M3 KOje ce MOKe HalUIATUTH U3/[prKaBarbe.t?

Mako 64 TakBa cuTyalyja OMJIa pea;lHO TelIKO 3aMUC/INBA, TEOPHjCKH je
M3a3oBHa. Ako 6u gomahu cyauja 3acHoBao MehyHapoAHY HAJJIEXXHOCT y
CKJIaJly ca HaBeJleHOM O/ipe/i60M, Ha o6aBe3y U3/p:KaBamba 6M MOrao Nnpu-
MEHHUTH OMNIITe NPaBUJIO O MEPOJABHOM IpaBy u3 4. 3 [IpoTokosa. Tom
olpen6oM je mpeaBuheHO Jla je Tayka Be3WBama yoOHW4YajeHO GOpaBHIL-
Te moBepuoua usjApxaBamwa. [lomTo je JlucuHO yo6u4ajeHO GOpaBUIITE
y Hemaukoj, 3a u3ppKaBame je MepoJaBHO HeMayko IpaBo. YUHU ce Ja
@®paHka He 6U MOrJa Ja ce N030Be Ha T3B. 016paMObeHy KJay3yJy U3 4. 6
[IpoToko.a jep je o6aBe3a U3p)KkaBarba NpeJBubheHa U NpeMa 3ajeJHUUKOM
lex nationalis-y v npeMa npaBy yobu4yajeHOr G0paBHULITA AyKHUKA (HEMay-
KO TPaBo).

60 0 y6rameHoM fejcTBY jaBHOr moperTka Buule y CTanuBykosuh, YuBkosuh
2010, 355-357. O jaBHOM mopeTky y MIIIl u y6aiaxxkeHoM [JejcTBY BUzeTH U [la-
ByoBuh 2021a, 101-104.

61 Cnnvan caydaj y Maeaosuh 2021a, 153.

62 HagnexHocT cyna CaBesHe Peny6/ivMke JyrociaBuje y CIOpOBHMa O 3aKOH-

CKOM H3/ipXKaBamy IOCTOjU U aKO TYXKeHH MMa UMOBMHY y CaBe3Hoj PenyG.unnu
JyrociaBujH U3 Koje ce MOXKe HaIlJIATUTH U3/ pXKaBame.”
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Cyauja 6u oHJa Tpebaso Ja ucnuTa ofpende HeMadkor BGB®® (kao lex
causae) ¥ KOHCTAaTYyje Jia je TUM 3aKOHOM IpeABUNEHO U3/[pKaBakbe U3Mehy
cynpyxHuka.** Kako je ucTonoiHu 6pak HHCTUTYT KOjU Ce CMaTpa MPOTHB-
HUM HalleM jaBHOM nopeTky (Tako CtaHuBykoBuh, XKuskosuh 2010, 343),
nomahu cynuja he, no npupoju cTBapu, MOpaTH Ja UCIUTA YCJI0Be 3a NMpH-
MeHy KJi1ay3yJie jaBHOT nmopeTka u3 4. 13 [IpoTokoJia u fja Jik Tpeba of0UTH
NpUMeHy HeMauKor npasa. [Ipu ToMe, OH Mopa BOAUTH padyHa 0 TOMe Jia JIU
je ZiejcTBO HeMauke HOpMe O JocyhUBamwy HU3Jp)KaBarba U3MeDhy UCTOIOJ-
HUX CYNPY>KHUKA oYU2/1edHO CYIPOTHO jaBHOM nopeTKy Cpbuje, kako 4. 13
[IpoTokoJia HaJaXxe, /v U Jia JIM je pe3y/aTaT IpUMeHe HeMayKe HOpMe He-
npuauvat o fomMahu npasuu cucteM. Byayhu 1a Hemaudka ogpen6a § 1360°°
BGB npeacraBsba uspa3s 6padHe cosujapHocTu (Buie y Schmidt 2017, 80),
TO jeCT YHMHHU Ce J1a ce ’bOMe eJIu mocTuhu GuHaHCHjcKo 00e36ehrBambe Cy-
NpYKHHKA CBe JIOK KUB€ 3aje/JHO, IbeH LIUJ/b Ce He Pa3J/IMKyje MHOI0 0/ CMH-
CJ1a CPICKUX MaTepHja/IHUX HOPMH O U3/ pXKaBamy. 3aKOHCKO U3/pKaBare
u3Mehy Cynpy>XHHKa WM BaHOPAYHOT NMapTHepa y HalleM NPaBHOM CHCTe-
My II0Kasyje y MpBOM pely COJUJAPHOCT M3MeDy 4jJaHOBa MOPOJHULE, T3B.
NopoAuYHY conugapHocT (Buile y [lowaBuh, Biamkosuh 2019, 380-381).
To ynyhyje Ha 3ak/byyak Ja ce ofpejdaMa CPICKOr U HEMAYKOT MTOPOAUY-
HOT IpaBa KeJu NoCTHhU cinyaH 1u/b — MehycobHa GpuHaHCHjCcKa NoApILIKa
usMebhy naptHepa. OcuM Tora, Tpe6a UCIUTATH U OKOJIHOCT /a JIU IOCTOjU
6J1MCKa Besa TOT cjIydaja ca JoMahoM Jp»KaBOM jep je TO HEONXOJaH yCJIOB
MehyHapoJHONIpUBAaTHONIpaBHe Teopuje JAa 6M ce NMpUMeHMJA KJjay3yJsa
jaBHOTr mopeTka. CMaTpaMo Aa je 6J1cKa Be3a y TOM NpUMepy MHHHUMaJHa
Y J]a Ce CBOJM Ce Ha aKlMje Ay>KHUKa U3/p>KaBamwa y AoMahoj KoMmaHuju.

Kako 6u oHJia Tpe6asio BaraTu usMmehy ju/ba U3JpKaBakba, OCTaB/bakba
TyXU/be 6e3 OCHOBHUX er3UCTeHLHja/IJHUX HM3BOpa NPUX0[a, MUHUMaJHe
Bese ca JjoMahoM Jp)KaBOM M OKOJIHOWINY Ja je CTpaHW HCTONOJIHU Gpak
OYMTO NMPOTHUB HALIEr jaBHOT MopeTKa? Y TaKBOM pacnopeiy OKOJIHOCTH
JleJlyje HaM Jia je U3BECHUjU NPBONIOMEHYTH Tac Ha OBOj Bary, OHOCHO He-
NpUMeHa KJay3yJie jaBHOT ITOpeTKa U NIpUMeHa HEMAvyKor npasa (T3B. y6.1a-
JiCeHo iejcTBO jaBHOT nopeTka). MMajyhu To y BUAY, aau U OKOJIHOCT Ja 4JI.
13 [IpoTokoJia Tpeba NPUMEHUTH CaMO Y U3y3eTHUM CJydajeBUMa (BUAETH
Kuskosuh 2013, 91; 3a Hemauko npaBo Andrae 2014, 595), cmaTpamo ga
nejctBo §1360 BGB Huje HenpuiuyHo mpeMa CPIICKOM IIPABHOM CUCTEMY.

63 TIpotoxosioM je renvoi uckbydeH (4. 12).

64 Oppenoe §1360, §1360a u §1360b BGB oxHoce ce Ha jemaH 06K 06aBese
GpayHOr W3ApXKaBalba — T3B. HOPOJUYHO H3JApKaBawe (HeM. Familienunterhalt)
Y MoJpa3yMeBa M3/ piKaBaibe 0[] TPeHyTKa 3aK/bydera Opaka Ao pacrtaBe (Tren-
nung). Bume y Schmidt 2017, 80-82.

65 [Ipema TOj oapes6U, CynpyKHULU cy Me)ycOOHO 06aBe3HU Jla caobpa3Ho U3AP-
»KaBajy MOpoJHUIy Kpo3 CBOj IOCA0 UJIK UMOBHHY.
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BapwujanTa 1 cay4aja. AKo 6MCMO MPOMEHUIIH jeJHY YHIbEHHULY Y CAy4ajy
Y ako 6u Ppanka uMasna yobudajeHo 6opaBuuite y Cpbuju, IOHOBO He 6U
MoOTIJ1a /ia ce 030Be Ha 016paMbeHy KJay3yJy us 4. 6 [lpotokosa. Kako cy
o6e cTpaHKe HeMauKe Jp)KaB/baHKe, 332 IPUMeHY KJay3yJ/ie U3 4JI. 6 NoTpeb-
HO je Jja o6aBe3a M3/p)KaBaka He NMOCTOjU HU NpeMa NpaBy Jp:KaBe uyHje
Jip>KaBJ/baHCTBO MMajy (HeEMadKo) HU peMa IpaBy yobHU4yajeHor 60paBUILTa
AY’KHUKA U3[pKaBarba (Cprncko npapo).® J[pyrum pedrMa, HEMadKo MpPaBo
NpU3Haje NPaBO Ha U3JpXKaBame M3Mehy CyNnpyXHMKa, TaKo Ja YCJI0BH 3a
NpHUMEHY 4. 6 HUCY UCIyHEeHHU.

BapujanTa 2 ciay4vaja. ¥ caydajy fa je, npumepa pasau, Jluca mosbcka
Jip>kaBJ/baHKa (4Mje MpaBo He M03Haje UCTOMOoJIHe 3ajeHuIe), a Jja PpaHka
“Ma yobudajeHo 6opaBuiuTe y Cpouju, @Ppanka 6u Morja Jja ce Mo30Be Ha
4J1. 6 ¥ MCTaKHe Aa ob6aBe3a uU3JpKaBama U3Mehy mwe U Jluce He MoCTOjU
npeMa MpaBy yoGu4yajeHOr GOpaBUIITA AYXKHHKA, OJHOCHO CPIICKOM Mpa-
By. Bynyhu na HeMajy MCTO ApXaBJ/baHCTBO, 3ajefHUYKHU lex nationalis
ce He MOXX€ HM HCIHUTHUBATH, TAKO Jia je Yy TOM CJy4ajy AOBOJbHO TO IITO
y mpaBy yoGu4ajeHOTr GOpaBHUIITA AYKHUKA, TO jeCT CPICKOM IpaBy, HUje
npejgBubeHa o6aBe3a H3ApXKaBamka H3MeDy HCTONOJHUX CYNpPYXKHUKA.
®panka 61 o6aBe3y H3/prKaBarba MOIJIA OCIIOPUTH, a NMocaeaAuna 6u 6uia
on6ujame JIMCUHOT TYyK6EHOT 3aXTeBa.

5. 3AKJbYYHAK

[lojam mopoauyHu ofHoc y cMuciay IIpoTokosia HUje AebUHUCAH 3a MO-
Tpebe meroBe NIpUMeHe, ajli je OH HecropHo wUpok. Kaja je ped o ucro-
NOJIHUM 3ajeJlHMIaMa >KUBOTa, Y [IpoTOKO/y HHUje AaT HU NMO3UTHBAH HU
HeraTMBaH OJrOBOD Ha NHUTame Ja JIM ra Tpeba NpUMEeHUTH Ha obaBese
M3/ pKaBakba NMPOUCTeK/e U3 TaKBUX 3ajeAHuULA. Kako je To y 1uTepaTypu
WCTaKHYyTO, Ap>kaBe noTnucHuue [IpoTokosia MOry pa3jMynTe UHCTUTYTe
KBaJMUKOBATH Kao ,IOPoAUYHe 0JHOCe", y CKJIaAy ca oArosapajyhum me-
TozoM y MIIII ppxaBe cyna.

W3 nponpaTtHux MaTepujasa y3 [IpoTokoJ npousu/iasu Ja ApxaBe Koje
N03Hajy 6pakoBe UM NapTHepCcTBa M3Melhy JiMLia McTOr MoJ1a Ha Mehyco6HO
W3/p>KaBambe NPOUCTEK/IO U3 TAKBUX OJHOCA MOTY IPUMEHUTH KOJIU3HUOHO
pellierbe KpeupaHo 3a CYyNpyXHUKe U GuBLIe cynpyxHUKe (4. 5 [IpoToko-
ja). OHo Huje obaBe3dyjyhe 3a Ap:kaBe Koje TaKBe UHCTUTYTe He MO3Hajy.
MebyTHM, yKOJIMKO Te Ap>kaBe NpUCcTyNe GYHKIUOHAIHO] KBalUPUKaALUjU
y MIIII, cmaTpaMo fja 6u OHe TakBe (HelO3HATe) OJAHOCE MOIJIE CXBAaTUTHU
Kao ,lopoauvHe” y cMuciay 4. 1, ct. 1 [IpoTokosa. CieacTBeHO TOMe, 3a

660 To0j oApe6HU BUAETH Y APYTOM JieNy paja.
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oapehuBame MeposaBHOr IpaBa 3a o6aBe3e HU3/p)KaBarba NMPOUCTEKJIE U3
TaKBHUX 3ajeJlHUIIA MOTY IPUMeHHUTH oApezoe [IpoTokosia, TauHuje ogpe oy
wi. 3 WK wi. 6. [I[peMa HalleM MUI/bEWY, UCTH NPUHLUN Tpebaio 6 Ja
BaXkH U 3a pakTuuke (de facto) ucromnosiHe 3ajeJHUIIE.

W3s0keHU apryMeHTH cyrepuuly Jia 64 fomahu cyAoBu Tpebasio pesa-
THUBHO IIHMPOKO Ja TyMade IojaM ,IOPOJHUYaH OJHOC‘, HA HAa4MH KOjU 006-
yxBaTa M o6GaBe3e MU3/Ap:KaBakba, IPOUCTEK/Ie W3 UCTONOJHUX 3ajefjHULA
»KUBOTA 3aKJ/byYEHHX Y MHOCTPAHCTBY. 3a ofpehuBame MepojaBHOr MpaBa
3a TakBe 06aBe3e U3/pKaBaka, HAIK CyJOBU OM MOIJIA NPUMEHUTH 4J. 3,
oHOCHO 4. 6 [IpoTokona. [la sin he y KOHKpPETHOM CJy4yajy MOCTOjaTH Mo-
Tpeba 3a NpUMEHOM KJay3yJie jaBHOT mopeTka u3 4wi. 13 [IpoTokoJia, 3aBu-
CH OJ TOTA /ia JIX Cy UCIYHeHU YCJI0BH 3a lbeHy NPHUMEHY.

XunoTeTUIKH ,cueHapuo ®@panka u Jluca" ykasyje Ha TeopHujcky moryh-
HOCT Ja Ce HAIlU CY[AOBH MOTY CYyCpPeCTH ca [iejCTBHMa NPaBOBA/baHO
3aKJ/by4yeHOI MCTOIOJHOT O6paka y MHOCTpaHCTBY. Kako nmpumena IIpoto-
KoJ1a, Kao MebhyHapoAHOr U3BOpa, UMa NIpUMaT y OJHOCY Ha OAroBapajyhe
ogpenbe 3PC3, cmaTpaMo Jia MMa MecTa HeroBoj NPHMeHHU Ha 3axTeB 3a
u3apKaBame W3Mehy HCTONOJHUX CYNpYXKHHKA U3 WHOCTPAHOT HCTOMOJI-
HOT Gpaka. Pacnope/; YumweHNLa y TOM CLieHapHjy, Koje UMajy MocaeAnLe U
Ha pacnope/, mpaBHUX MOryhHOCTH, MOKa3yje MpaBHU eNUJIOT JocyhHUBama
M3/ pKaBama TYKU/bU Koja HeMa JJOBOJ/bHO Cpe/icTaBa 3a XUBOT. [IpeMa Ha-
LIeM MHUIbEHY, TO3UBAaKy Ha KJay3yJy jaBHOT nopeTka u3 4. 13 [lporo-
KOJIa y OBOM CJIy4yajy HeMa MecTa.
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1. YBOJ

O BJaZiaBUMHHU NIpaBa Ce TOKOM XHMCTOpHje pasMMI/bajo Ha JBa 6a3uy-
Ha HayMHa - Kao O CHCTeMy BpHjeJJHOCTH KOjU 3axTHjeBa Ja oApeheHUM
JIPYIITBOM WJIH APXKaBOM BJIaJIajy 3aKOHH, 6e3 063Wpa Ha CaJip»Kaj THX 3a-
KOHa, Te C Apyre CTpaHe, Kao O CUCTeMYy BpPHjeJJHOCTH KOjU 3axXTHjeBa JAa
ofpeheHuM JpyumITBOM BJajajy npaBeAHu 3akoHu.! Tnemajyhu xucropujy
pasyMujeBama U/jieje BJaJlaBUHe NIpaBa, Taj KOHLENT ce FOTOBO yBUjeK Kpe-
Tao U3Meby /Ba NoJa - jeJlaH je BJaZlaBUHY IIpaBa pa3yMHjeBao Kao NpoCTy
BJIalaBUHY 3aKOHa, OJHOCHO TapaHTOBamka IpaBHe CUTYPHOCTH, JIOK je JIpy-
'Y 10J1 BJIa/IaBUHY NpaBa pa3yMHjeBao He caMO Kao BJIaJ[aBUHY 3aKOHa, Beh
Y Kao CUCTeM BJIaCTH y KojeM Tpebajy Aa BJaJiajy NpaBeJHU 3aKOHU. Y TOM
CMMUCJLY, 1a OU Cce y 1jeJIOCTH CXBAaTHO CaBpeMeHU KOHLENT BJaJlaBHHe Npa-
Ba, Tpeba Jla pa3yMHjeMo KaKo ce caMa H/ieja BJaJlaBUHE NpaBa pa3BUjaia
TOKOM XMCTOpHje. XUCTOPHUjCKHA Pa3BOj KOHLENTa UJeje BlaJaBUHe NpaBa
HUje npo6/ieMaTU3Upao NUTame Aa U HEKUM APYLITBOM Tpebajy BjaaJaTH
3aKoHH, Beh KakBU 3aKoHHU Tpeb6ajy BJagaTu ApywtsoM.? HapasHo, oBaje
rOBOPUMO O JUCKYpCY YHyTap NUTamwa BJAaJaBUHe NpPaBa, a CBAKakKo Ja Ccy
M3BaH OBOT AUCKypca OJyBHjeK IIOCTOjajle aHApXUCTHYKe HJeje, Koje cy
cMaTpaJie Jila BJaJlaBUHA Ha OCHOBY 3aKOHAa HHUje eCeHIUjaJHO MoTpebHa
JpyuTBy. Ho, BpaTuMoO ce Ha nUTame pas3Boja HUJeje BJlaJlaBUHe NpaBa per
se. [lanac nocrtoje 6pojHe AepuHUIMje BIaJJaBUHE NpaBa, a MU heMo HaBe-
CTH HEKOJIMKO KJbBYYHHUX — KOje, Kao TaKBe, OCJMKaBajy pa3/IM4YUTe HAYUHe
pasyMujeBarba BJlaZlaBUHe paBa.

JacMunka Xacan6erosuh (2021, 192-194) pasymujeBa B/iafiaBUHYy Ipa-
Ba Kao BJIaJJaBUHY JbYACKUX NpaBa. Ha jegHOCTaBaH HauWH, ayTopuLa
nocras/ba GopMysy 3a JeduHUCalbe BJaJaBUHe NpaBa Koja IJIacH: ,BJa-
JlaBMHA MpaBa = JbyJICKAa IIpaBa + He3aBUCHO cyAcTBo” (Ibid.). Y ToM KOH-
TEKCTY, JbyZCKa MpaBa NpeACTaB/bajy eCeHLHUjy BJaJaBUHE NpaBa, Te Ge3
ebuUKacHe Cy/ACKe 3alITHTE JbYACKUX NpaBa He MOXe MOCTOjaTH HU BJaja-

1 Kao mto he 6uTH e1aGOpUPaHO Y OBOM TEKCTY, TOKOM XHCTOpPHje Cy MOCTOjalu

BPJIO Pa3JIMYUTH NOIJIEAH Ha BJIaJIaBUHY [1paBa, a [I0CTOoje U JaHac. U jesan u Apyru
IorJie/, Ha BJIaJJaBMHY IIpaBa MMajy apryMeHTOBaHe TBP/jHhe 3allTO je lbUXOB KOH-
LeNT BJaJlaBMHe NpaBa UCIPaBHUjH OJf APYTOr KOHLENTa BJaJaBUHe NpaBa, alu
TO He NoJApasyMujeBa Ja je nep ce MOTpe6HO 0J0aLUTH OHAj KOHLENT BJaZlaBUHe
IpaBa C KOjUM ce He cjaxeMo. CTaBOBU U3HHUjeTH Y OBOM TEKCTY Cy Cy6jeKTHUBHH,
aJlM yBaXKaBajy Apyraduje norjeje Ha BJaJlaBUHy IpaBa.

2 3uauajHo je HamoMeHyTH pacnpaBy usmehy Xapra (Herbert Lionel Adolphus

Hart) u ®ynepa (Lon Luvois Fuller) y XapBapackoj npaBHoj peBuju (Harvard Law
Review), y k0joj je XapT U3HOCHO Te3e y KOPUCT NMPABHOT MO3UTHUBU3MA, Tj. IyKe
3aKOHHUTOCTH, U IIMCA0 Ja MOpaJly U NIpaBeJHOCTH HEMA MjecTa y IpaBy, 0K je Dy-
Jiep, vice versa, I3HOCHO apryMeHTe Jia IpaBo Takohep y cebe Mopa caApxaTUU
MopaJsiHe BpujegHocTH. O ToMme y: Hart (1958); Fuller (1958).
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BUHA IIpaBa y MojiepHoM cmucay (Ibid.). CivyaH ctaB uMa u AHHe PambGepr,
npejcjeanuna AjBokatcke koMope llIBeficke, Koja BJIaJlaBUHy NpaBa Je-
dunuiie Ha cbefehr HayuH: ,BiasaBuHa npaBa 3axTHjeBa MHOTO CTBApH.
3axTujeBa afleKBaTHO 3aKOHO/IaBHO yCBajame 3aKOHaA. TH 3aXTjeBU Ce OJHO-
ce Ha ¢opMy. A/l NOCTOjU U KBaJIUTAaTHUBHU Ipar. 3aKOH Mopa NpPaBUJIHO
YK/bYy4MBaTH ApPYLITBeHEe BPHUjeJHOCTU YKJ/by4yyjyhu NOIUTHBame JbY[CKUX
npaBa U MehyHapoAHOT XyMaHUTApHOI NpaBa. AJIM HU TO HHUje JOBOJbHO.
BiagaBuHa mpaBa Takobhep 3axTujeBa NMpaBUJHO MpoBohermwe mpasge. OBo
3ay3BparT 3axTHjeBa N0Y3/JjaH U KBAJUTATHUBAH CYACKH CUCTEM ca Jo6po 06-
pa3oBaHUM U NOIITEHHUM CyAMjaMa, TY>KUTe/bMMa U aZBoKaTuUMa“ (mpeMa
Bingham 2011, 172-173).3 C apyre crpaHe, llozed Pas (Joseph Raz) kaja
roBOpH O BJIaJIaBUHU IIpaBa — HarJalasa c/befehe: ,HepeMokpaTcky npas-
HH CUCTeMH, 6a3MpaHU Ha HeTHpawy JbY[ACKUX NpaBa, pallMpeHOM CHUPO-
MalLUTBY, paCHOj cerperaunujy, ClioJHOj HejeJHAKOCTH, PEJIUTUjCKOM IpOro-
Hy, Y IPUHLMITY, OATOBApajy 3axTjeBMMa BJaJlaBHHE MpaBa 60J/be HET0 OUJIO
KOju TNpaBHU cucTeMHU npocBujeheHor 3amaja.. To 6u 6M0 HeMjepJbUBO
Hajropy NpaBHU CUCTeM, ajiu O Ce OJJINKOBAO y jeJHOM IOr/IeAly: y MorJe-
[y yckJiaheHOCTH ¢ MPUHIMIIOM BJaJlaBUHe NpaBa.. 3aKOH MOXe CTBOPHU-
TH UHCTUTYT POICTBa 6e3 Kpllewa BiaaAaBuHe npasa“ (Raz 1979, 211). Ha
OCHOBY HaBeJleHUX JebHUHUIM]ja BJaJaBuHe NpaBa, Moryhe je youuTH JBa
CYLITMHCKHY pa3/M4yuTa NPUCTYIA pa3yMUjeBamwy BjafaBUHe npasa. [IpBy,
HCTHUYE Jby/iCKAa NpaBa Kao GUTHY OApeJHUIY BJaZaBUHE NPaBa, a APYTH
1o/ BJIaZlaBUHOM IIpaBa NMoApasyMHyjeBa CaMO 3aKOHHUTOCT, OJJHOCHO INpaB-
Hy CUTYPHOCT. Y LIIMpeM CMHUCJY, Ta JiBa NIPUCTyNa ce MOTy KOHLUIUPATH
Kao ofiHOcH M3MeDhy moTpare 3a npaBejHouIhy C jefiHe CTpaHe, U oTpare 3a
IYKOM 3aKOHUTOWINY € JpyTe cTpaHe. YIIPaBo y TAKBOM OJHOCY Ce pa3BHjao
Y caM JJUCKYypC y Be3H BJIaJlaBHMHe NIPaBa, Te Cce UJeja BJaJaBUHe NIpaBa per
Se yBUjeK KpeTaJa u3Mehy norpare 3a npaBefHoNy C jefjHe CTpaHe, Te IO-
Tpare 3a NyKOM 3aKOHUTOIINY C ipyre cTpaHe. Y HACTaBKY TEKCTa IpUKasaT
heMmo Kako ce HJieja BalaBuHe [IpaBa pa3Bujajia U3Mehy NnpaBHe CUTypHO-
CTU (3aKOHUTOCTHU) U NpaBeAHOCTHU of [liaToHa na o Toma Bunrama (Tom
Bingham). ¥ nHacTtaBKy TekcTa 6uT he pgat hronoloski prikaz teoreti¢ara
vladavine praBa, nako 61 ce OH MOrao NMOCTABUTH U Ha JPYraduju Ha4uH,
HoJjjeJIoM TeopeTHYapa Ha OHe Koju $paBOpPHU3UPAjy NpPaBHY CUTYPHOCT, U
OHUX Koju paBOpHU3HMpajy NpaBeHOCT, y OKBUPY KOHLeNTa BJlaJlaBUHe Npa-
Ba. MebhyTuM, TakaB npHKas 6 HOCHO OMACHOCT CBpPCTaBaka TeopeTHYa-
pa Ha jeJjaH of oBa /iBa I0Ja, Mako ce BehnHa TeopeTHyapa ydja he Mucao
OUTH NpPHUKa3aHa y HACTaBKy TeKCTa, Y OKBUPY KOHLeNTa BjlaJaBUHe paBa
KpeTaJa u3Meby Ta /JiBa 1noJia — IpaBHe CUTYPHOCTH U NPaBeJAHOCTH.

3 0 gpyrum gedunuuMjaMa BafaBMHe IpaBa, moriejatd y: Bingham (2011,

171-174).
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2.MNATOH U BJIAAJABUHA MNMPABA — NJIATOHOBO TPATAHE 3A
CABPLUEHOM AIPXXABOM

HecymmwuBo, [11aToOH je cMaTpao 3akoHe GUTHHUM CerMeHTOM QYHKIHO-
HUCama JIpXKaBe U APYUITBA, OyAyhu fa ol 3aKOHA OBUCH Pa3BOj APYIITBA,
HaBoZiehu J1a TaMo rIje 3aKOH HHUje BPXOBHH ayTOPUTET — pachaj Ap>KaBe je
6,113y, @ TaMO I/ije 3aKOH Y»KMBa HajBUIIY ayTOPUTET — MOCTOjH 6JIarocTame
Y JbYJIU VKUBAjy y ,6J1aroc/JioBUMa Koje Cy 60roBH CIYCTH" JIU Ha Ap)KaBY
(npema Gosalbo 2010, 232-235).* [1aTOH jacHO MOCTYJIMpa Jja ¥ HeroBoj
JIp’)KaBU CBU Tpebajy OUTH jeiHAKU U MOJBPTrHYTH PEeJOBHUM 3aKOHHMa -
KOjU jejHaKO Bake 3a cBe (nmpeMa Morrow 1941, 123). CacBUM pa3yMJbUBO,
[lnaton (1957, 120) y ngjeny 3akoHu mojauiwkaBa Ja ,3aKOHH, jeJHAKO
Kao M caMa Jip)KaBa, Tpebajy CIAYyKUTH OIIITHM HHTepecMMa ApYyLITBa -
o6jammaBajyhu aa (...) HUCY Ba/baHU 3aKOHH, KOjU HUCY CTBOPEHU paju
3ajelHAYKe KOPUCTHU JprKaBHe LijeJiMHe. 3a 3aKOHe, KOjU CY CTBOPEHHU CaMO
paju jegHOT Aujesa Ap>KaBe, KA¥KeMO Jla Cy CTPaH4YapCKH, a He ApXaBHUYKH,
Y Jla UMajy KpMBO OHU KOjU rOBOPE O HUXOBOM NpaBy“ Y gjeny /JposwcasHuk,
[l1aToH mocTy/nMpa a Cy/ivje ¥ AP>KaBHU CAY>KOeHULIN TPUM]jerbyjy 3aKOHE,
OJIHOCHO MMajy 33/iaTaK Jia oAJIy4yjy Ha OCHOBY 3akoHa (mpeMa Sgrensen
2018,417). C tTum y Be3y, [lnatoH (1957, 120) cMaTpa Ja ce Ap>KaBHE CJIYXK-
6e He Tpebajy JoAje/bUBATH HA OCHOBY €KOHOMCKOT CTaTyca UM Ha OCHOBY
nopwujekna, Beh ,(...) Ko Oy/ie moka3uBao HajBehy MOCHYLIHOCT U3/JaHUM 3a-
KOHMMa U TaKBy I06jesly U3HHO Y Jp:KaBH, lbeMy Tpeba, KaxkeMo, IpeJjaTu
CIyXeke 3aKOHHUMa". JacHO je Kako je [11aToOH cMaTpao Ja NpuMjeHy 3aKo-
Ha Tpe6a NpenycTUTH OHMMA KOjU Cy UCKa3a/u HajBehy MocjayuIHoCT 3aKo-
HUMaA. Y ToM cMmucay, npeMa [lnaToHoBoM Mulbewy ([lnaton 1957, 120),
BJIACT Tpeba GUTH CJyra 3aKOHa, a He 3aKOHH cJyre BJjacTu. 3a [liaToHa,
MpaBHU NOpPeJaK HEMA CaMo 33/laTak Jia ,Ipucu/baBa” rpahaHe Ha oapeheHO
MOHalllakbe Koje je y CKJaAy ca 3akoHOM, Beh u ga ob6pasyje rpahaHuHa
Kako 64 OH rpaZino, opaBao WM yHanpehuBao gpymTBo (npema Burge-
Hendrix 2013, 46).° /[la 64 ce mocTUIJIA CBpXa MPaBHOr MOpPETKa, cMaTpa
[lnaToHa (1957, 153) 3akoHu Tpeba Aa 6yy 06jeKTHBHO IOCTAB/bEHHU U KO-

4 Ha npuMjep, ATelaHU Cy CMaTpasu isonomiu (BJalaBUHY NpaBa) K/bYYHUM

KOHLENI'TOM HHX0Be JieMOKpaTHje. [sonomia je noapasymujeBasa jeHAKOCT NpeJ,
3aKOHOM, OJIHOCHO /la ce ¥ GoraTaild U CHpOMAacH jeZJHAaKO TPeTUPajy U Jja HUKO
HUje 610 U3HaA 3akoHa (Lanni 2021, 26-27).

5 Ha npumjep, Mnaton (1957, 154) TBpau cwegehe: ,AKo ce, JaKie, APYTHM

3aKOHMMa U ypeJbaMa OACTpakbyjy HENJIEMEHUTH HA30pH U JIAKOMOCT U3 JAylia
OHUX, KOjU UMajy cTehr TO 3Hame y JJOBOJbHOj MjepU M Ha CBOjy KOpHCT, Ta he
0/ir0jHa cpejcTBa OUTU BasbaHa U NPHUKJAJHA.Y NMPOTUBHOM CJIy4ajy, Heomasule
he ce MjecTo MyzpocTu cTehu OHO, LITO ce HAa3MBa JIyKaBCTBOM. Tako ce Moxe cajia
BUAjeTH, Kako cy Erunhanu u ®eHryaHu ¥ MHOTH APYrd HapoJU CTEKJM To 360r
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pHCHH ,]Jep TBOpal, U Haj3HATHHjEr JjeJsa, aKo KeJU NOCTUNYU KaKaB yIyen,
Mopa cTBapaTH HeLITo, IITO je Aoc/beHO caMo ce6u”. Tako je UCTO U ca 3a-
KOHMMa. 3aKoHo/aBal, npeMa [11aToOHOBOM MUILL/beRY, Tpeba [0CTaB/baTU
3aKOHe Ha HauMH Jia 6yJe AOCTOjaH CBOje BJACTHU U Ja TH 3aKOHU 6ymy
006jeKTUBHO U3BPLUIUBU, KOPUCHU 3a cBe rpahane (Ibid.).

MebhyTuM, nocroje enemeHTH Il1aToHOBe ¢u030dHje Koju He OArOBa-
pajy MoZilepHOM KOHLEINTY BiafaBuHe npasa.® Tako, [l1aToH je cMaTpao ga
rpabaHu Tpebajy 6UTH 6ecOrOBOPHO JIOjasIHU ApkaBu (mpema Lisi 2013,
98). OcumM Tora, npo6JieM ca [11aTOHOBOM JIp>KaBOM je HeJJOCTAaTaK He3aBHUC-
He cyJicke BaacTu (npeMa Morrow 1941, 123). Takobep, [lsaToH je cMaTpao
Jla ce IpyLITBO Tpeba npuaarohaBaTH 3aKOHUMa, & He 3aKOHU JPYIITBY, LITO
je y oapeheHoj Mjepy cynpoTHO MOJIEPHOM KOHIIENTY BJaJaBuHe npasa. Ha-
paBHO, 3aKOHe IpeMa MOJIepPHOM KOHLeNTY BJajlaBUHe [IpaBa Tpeba JoHO-
CUTH KaKo 6U ce 3310BOoJbUJIA MOTpeba rpahaHa, aju Kajja rOBOPHUMO O J0-
MeHy JbYZICKUX ITPaBa, TaJla 3aKOHe He Tpeba mpuJarohaBaTy BosbU BehuHe,
Beh mpuHIMNNMa JbYACKHUX NpaBa. PasymsbuBo je fa [lnaToHoBa duiozoduja
caZpxu ofpeheHe eseMeHTe KOjU He MO PKaBajy MOJIePHHU KOHLENT BJafa-
BHHE IIpaBa, HO 32 0Baj TEKCT je HAPOYHUTO OMTAH HAauYMH Ha Koju je [liaToH
CXBaTao OJHOC U3MeDhy 3aKOHUTOCTU U NpaBeHOCTH WJIM, Ipeliu3Huje — Aa
sy je [lnaToH cMaTpao Ja ApxaBa Tpeba (0CUM MyKe 3aKOHHUTOCTH) OCTBa-
PUTH U ipyTe [JU/beBe, Kao LITO je NpUHLMN NpaBJe? [I[peMa XeHAPUKCOBOM
Muibewy (Burge-Hendrix 2013, 46), [lnaToH npuzaje BaXXHOCT MOpaJIHO-
CTH y IIpaBy, I1a je yIpaBo U3 TOr pasJjora cMaTpao eAyKalMjy 6UTHOM 3a
dyHKIMOHUCake IpaBHOT nopeTKa. PyHKIMja 3aKOHa je Jja rpahaHe YYUHU
cpeTHUMa U MehycoGHUM NpujaTe/bUMa, a BeJIUKH Opoj NapHULA U N0jaBa
HenpaB/e Mehy rpahaHuMa YMHU UX Mambe NpUjaTe/blMa, a YjeIHO U Makbe
cpetHuMa (Platon 1957, 150). [lnatoH y ajeny Jpsxcasa y nujanor [aykoHa,
[Tonemapxa, Tpacumaxa, AzenmanTa U Kedasa Tpara 3a npaBesnourhy. Tako
ce, HAa CAMOM IOYETKY TOT JijeJsa, y TOM JujaJior Kasyje cbesehe: ,CacBuM cu
ynpaBy, o Kedase - pekox ja. - Anu 1Ta je ca npaBuyHouhy? /la iu ce oHa
jelHOCTABHO CacCTOjU ¥ TOMe Jia Ce Kake UCTHHA, U y TOMe Jja CBaKoMe Bpa-
THMO OHO LITO CMO 0[] lera o6uau. Miu 61 To 6110 NoHeKas paBUYHO, a
noHeKa/, HenpaBu4HO, Beh mpeMa okosiHoctuMa?” (Platon 2002, 7). [lutame

HENMHWCMEHOCTH OCTA/IUX ypeaada v HauuHa 6orahemwa, 610 1a UM ce TO I0TOAMJIO
KPUBH-OM HEKOra JIoller 3aKOHOZaBlja WK Jia UX je CHalllao 3a0 yAecC WU ApPYrd

KaKaB NIPUPOAHU Y3POK TaKBe BpCTe.”

6 Ka,qa roBOpUMO O MOJEPHOM KOHLENTY BJiaJJaBUHE IIpaBa, MUCJIHUMO Ha OHaj

KOHLENT KOjU je HaBeJeH y YBOJAY TeKCTa M KOjU NoJApasyMHjeBa NOLITHBakbe
JbYJICKUX NpaBa. TakaB KOHLENT BJIa/laBUHe NpaBa Huje npuxBaheH o/ CBUX Teope-
THYapa BJIaZlaBUHe [IPaBa, IITO OBJije U HanoMHuibeMo. To nuTamwe hemo JeTabHuje
pPa3MOTPUTH y 3aK/byuKy TeKCTa.
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MPaBUYHOCTH je, Kao LITO MOXEMO BHJjeTH, TeMa Koja 3aokymsba [liaro-
HOBY ¢uso30dujy. llltaBuiue, [lnaToH norpary 3a npaBudyHoihy cMaTpa U
BpjeJHUjOM 0J] caMe NOTpare 3a 3J1aTOM, aJI1 jacHO ucTuiyhu npo6seM npo-
HaJslacka camor nojMma ,apaBudHoctu” (Platon 2002, 14). [IpeMa Munubewy
HoBune Musuha (2020, 44), [l1aToH nocraBJ/ba UAejy NpaB/ie U3HAJ CBAKOT
nojeguHua. Mako je cam IlnaToH HempecTaHo ,Tparao“ 3a MojMoM NpaBUY-
HOCTH, OH je UIaK Ha KOHIy JepHHMUILIe HA TO3UTUBUCTUYKU HauMH. Tako,
Kao NOpHjeKsIo0 NTPaBUYHOCTY, [11aTOH Hala3u HelpaBje KOju Cy JbYAU 4H-
HUWJIM jeJHU [PYTUMMa, IIa Cy Ha Kpajy AOHUjeJr 3aKOHe KojuMa Cy oApe-
Juau mta je npaBudHo (Platon 2002, 33). ¥V gjeny Jpcasa, y pacnpaBu o
NpaBUYHOCTH OH Kasyje: ,CBaKa BJIACT, OIeT, IpaBH 3aKOHE Y CBOjy KOPUCT:
JleMOKpaTHja JeMOKpaTCKe, TUPAaHUH H3/aje MOHApPXHUCTHUYKE 3aKOHe, a
TaKo YMHe U OCTaJsle BJIACTH. 3a OHO IITO je HbMMa KOPUCHO BeJle /a je mpa-
BO MOJaHMKA, KOMe Ce OBU MMajy IMOKOPaBaTH, M aKO ra NMpeKopayH, OHJA
ra KaXkmaBajy Kao YOBeKa KOjHU je MPeCcTyNnruo 3aKOHe Y MOYMHUO KPUBULY.
Tako ja MUCJIUM, HajAPAXH MOj, KaJl KaKeM Jia CBe ApKaBe MoJjeJHAKO Cyze
0 MO0jMy NPaBUYHOCTH: /A je IPAaBUYHOCT 0/ KOPUCTH 3a JAp>KaBHY BJIACT. Jep
aKo Ta Jip>kaBHa BJIACT BJaJia y Jp>KaBU Tako he cBako, KO ;06p0 pa3sMUCIH,
YBUJETHU Ja je Oall CBYJa NPaBHYHO OHO LITO ja BeJUM: OHO LITO KOpHU-
ctu jauemy“ (Platon 2002, 16-17). OyuriefHo je ga [lnaToH mpaBUYHOCT
noucrosjehyje ¢ NnykoM 3aKoHUTOLIhY — IPAaBUYHO je OHO LUTO Ap>kaBa Mpe-
cynu aa je npaBuuHo. Ctora, [lnaToHoBa ¢unosoduja gaje 036U/bHE TEMETbE
3a Jla/by OUCKYCHjy KOja ce BOAU JUCKYPCY O BJIaJlaBUHU IpaBa. JacHo je Aa
[lnaToH moctynupa ocHOBHe popMasiHe ejieMeHTe BJaJlaBUHE MpPaBa, ajlu
je, 1 mopep Tora, kerosa Gpuo3oduja NoTakHyIa JUCKYCH]y 0 AedHHHCAKbA
BJIalaBUHE NpaBa - U3Melhy Mmyke 3aKOHUTOCTH Y MpaBeAHOCTH. [l1aToH fe-
GUHUTUBHO HMCTHYe GUTHOCT NpPaBeJHOCTH, ajlu Y HEKY PYKY, OH IpaBej-
HOCT JedUHMIIE TAaKO Ja CBAaKO MMa NpaBO Ha Cy6GjeKTUBAH Ha4yuH Aedu-
HHCaTH LITa je IPAaBUYHO, 360T Yera ce NpaBeJHOCT OUCTOBjehyje ¢ mykoM
3akoHuTouhy. OcuM Tora, npo6seM [liaToHoBe dunoszoduje je, y KOHTEK-
CTY BJaZlaBUHe IIpaBa nep ce, IITO OH Tpara 3a caBpllieHOM JpXaBoM, a LITO
Ha KOHILy MOXe JJ0BeCTH [I0 yrpoKaBama c1060/e — 6a3ryHe BpHUjeJHOCTH
BiajaBuHe npasa (Lisi 2013, 99). Kako HaBogu Musuh (2020, 46), cHaXKHO
HopMupaHa [lnaToHoBa apxkaBa (polis) packuja ¢ BpujefHouhy cioboze,
TaKO ILITO je MOTYUHaBa MeTaQU3UIKO] U/leju mpaB/e. Ay, KaKo CMO MpeT-
XOZLHO YCTAHOBUJIY, H/Jieja npaB/e KoA [l1aToHa je MO3UTUBUCTHUYKA — Npa-
BEJIHO je OHO WITO Ap>KaBa oJjpeJu Aa je npaBegHo. HemuHoBHO, [l1aToHOBO
Tparame 3a CaBpUIEHOM [IPXKAaBOM je ,Mady C ZiBHje omTpule”. Y jeHy PyKy
je MO3UTHUBHO, MOILITO Jjaje KapaKTepUCTHUKe JpKaBe Koja pyHKIMOHHUIIE HA
6a3u BJIaJlaBUHe NpaBa y GopMaJHOM CMUCIY, alld Y JPYTy PyKy, Takohep,
HEMHHOBHO OrpaHHU4aBa cJ1060/ly Ka0 OCHOBHY BpHjeJHOCT BJlaJlaBUHe Ipa-
Ba. Ha koHuy, rmepnajyhu [lnatonoBy apxaBy PagopyxoBuM oynMma, [lnaTon
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ZleUHUTHUBHO MOCTY/IMPA NPAaBHY CUTYPHOCT U MPABHY CBPCUCXOAHOCT Kao
eJleMeHTe BJaJlaBUHe IPaBa, J0K KOJ| cerMeHTa npasje, [l1aToH neduHu-
Ile NpaB/Ay HA MO3UTUBUCTUYKHU HAYMH — IITO HEMUHOBHO JJOBOAM 0 TOTa
Jla IpaBJia He CJIY>KU OrpaHHUYerby BoJbe BJAJapa, Hero, lITaBUIle, Ty BOJbY
JIETUTUMHU3UDA.

He 6e3 passiora, Musnh (2020, 46) HanmoMube Ja cy ,I[11aToOHOB MOJTUTHY-
KM uzeas npe cy Cnapra u crapu Erunar, ca cBojuM YBPCTUM COLMjaJIHUM
Y PXXaBHUM XUjepapxyjaMa, apuCTOKPATCKe Ma YaK U MOHApPXUjCKe JIpKaBe
on Xenagne fo Ilepcuje”.

3. APUCTOTEJ1 U BNAAABHUHA NPABA — APUCTOTEJIOBA
»MO3UTUBUCTUYKA" NPABJA

ApuctoTten, ciuuyHo kao IlynaToH, HacTaB/ba AUCKYPC y Be3W OJHOCA
Jip>kaBe, 3aKkoHa U npaBje. Apucrtorten (1984, 6) ucruue: ,I[IpaBesHocT je,
MehyTHUM, MoTpeba JpiKaBe, jep NpaBJa YMHH MOPEAAK JpPKaBHE 3ajeHULE,
a OHa ce cacToju y TOMe Jila ce OAJY4YH LITA je mpaBo. 3a ApucToTeia,
rpabaHu Mopajy y»KMBaTH NPUBUJIETH]y J0OPHUX 3aKOHA U MOpajy OUTH Ha-
BUKHYTH /la Ce MPUJPKaBajy TUX 3aKOHA KaKo OU ce o4yBasia CTAaOHIHOCT
npaBHOT nopetka (npema Frank 2005, 509). Y ToM KOHTEKCTY, ApUCTOTeN
(1984, 42) y njeny Iloaumuka obGjanimwaba: ,3aKOH HeMa HUKakKBy Moh ga
YYHMHHU Jla My ce JbYAU NOKOpaBajy; Ta Moh notude of o6uvaja, a 06U4aj ce
CTBapa TeK JyrUM HHU30M rOJMHA, TaKo Ja Jako MewaTH Beh nocrojehe 3a-
KOHe y JApyre, 3HauM C/a6UTHU CHAry 3akoHa.” ApUCTOTeJ je Y TOM CMUCIY
CMaTpao Ja caMo cTabuJaH NpaBHU MOpeJaK, Koju He MOJJIMjexe yyecTa-
JIMM IIPOMjeHaMa, MOXe 0GJIMKOBATH MOHALIakbe JbYAH Te je U3 TOT pasJjora
CMaTpao Ja 3aKOHe He Tpeba YeCTO MUjehaTH. Y TOM KOHTEKCTY je GUTHA U
YUEHULA /1A je ApUCTOTeN CMaTpao KaKo CHara 3akoHa HHUje caMo y TOMe
IITO M3a Hera CToju ayTOPUTET Jip>kaBe, Beh U Y (berOBOM KOHTHUHYUTETY (a
IITO je YaK U GUTHHUje O IPETXOJHOT) jep YIPaBO KOHTUHYUTET IOCTOjamba
3aKOHA Ha JyKU Nepuof 06/MKyje MoHalamwe Jbyau. Unak, aa 6u ce Jbyau
MOKOpaBa/IiM JOOPUM 3aKOHHMMa, TBPAU ApHcToTes, Tpeba fja MOCTOjU BJa-
JllaBUHA A06pux Jbyau (mpema Frank 2007, 48). KonkpeTHo, 3a ApucroTeJia
BJIaJlaBUHa IIpaBa OBUCH OJ, BpJIMHE JbYJH, Tj. aKO BJaJajy A0OpH JbYAU —
Taza he 1 nocrojaTu B/ajaBUHA NpaBa, OJJHOCHO BJaJlaBUHA JJO6PUX 3aKO-
Ha (npema Frank 2005, 512).

BustacT Tpe6a 6UTH IOBjepeHa MyAPO cacTaB/bEHUM 3aKOHHMa. JacHO je 1a
he 3akoHU y 06pUM Ap>KaBaMa 6UTH NpaBeHHY, a Y U30Ma4YE€HUM JIP>KaBHUM
ypebewrnma HenmpaBeAHU, Kadyje HaMm Apucrtoten (1984, 71-72), nputom
jacHo HarnamaBajyhu Jia je pa3/sivka usmehy no6pux U U3onadyeHUX Ap:KaBa
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y TOMe Aa JIM BJaJajy NpaBeJHU WJM HellpaBeAHHU 3akoHU. [locTaBma ce
NUTame, IITa je npasja 3a Apucrtortesa. Kako caMm kasyje y ajeay lHoaumu-
Ka, IpaBeJiHoO je 1a CBU NI0JjeJHAKO BJIa/idjy U Ja ce NoJjeJHaKO II0KOPaBajy,
IITO NMpeACTaB/ba NPOMHUIL/bAabe KOje NOCTY/IUPa jeJHAKOCT IpeJ, 3aKOHOM,
TakKo Ja je 3a ApUCTOTesla y HeKy PyKy NpaBeJHO Jia ce 3aKOHM jeJJHaKO
npUMjewyjy Ha cBe nojeauHue (Aristotel 1984, 83). To notBphyje u Apucto-
TeJI0Ba Te3a Ja ,(..) 3aXTeBaTH Ja BJaJia 3aKOH 3HauM 3aXTeBaTH Jia Baaja
60T ¥ 3aKOHM, a 3aXTeBaTH [ja BJaJla YOBEK 3HAUU JONMYCTUTH U KUBOTUU
Jla Baaja (..) Ctora 3akoH npezcTaB/ba pa3yM 6e3 npoxrteBa“ (Ibid.). [la nu
TO 3Ha4M Ja 32 ApUCTOTeJa BJIaflaBUHA 3aKOHA jeJHOCTAaBHO Npe/CTaB/ba
npaBay? Kako TBpau Xacan6erosuh (2021, 172), y ApUCTOTE/I0BOM CMHU-
c1y 64 ce MOIJIO TBPJAUTH /A je CBaKU JPKaBHO-TIPAaBHU [TOpeJaK NpaBejaH
jep cBaku Ap:KaBHO-TIPaBHU NOpeJiaK IpUMjembyje BJIaCTUTe 3aKOHe. Y HeKy
PYKy, 3a ApucCTOTeJIa je BJalaBUHA NPaBa, y CKJIAJy C MPETXO0JHO HaBeJe-
HUM, UMaHeHTHa CBUM TUIOBHMMaA BJacTH (npema Bates 2013, 59). Hagasme,
npaBo 3a ApUCTOTeJa HUje MeTaloJUTHIKO, Tj. He Kpeupa paBo NOJUTUKY
Beh MOJINTHKA, OAHOCHO PeXUM Ha BJIACTH Kpeupa NpaBo, a CaMUM THMe
Y OHO WITO je mpaBeaHo (mpema Bates 2013, 71-73). Y cknaay c Tum, Apu-
CTOTeJ je Takohep cMaTpao JAa ce Ao6pa BiaZlaBUHA MOXKe OCTBAPUTH CaMo
aKo BJIaZAjy A06pu byau. 3a ApucToTesa je, y CKJIajy ¢ TUM, Haj60o/bU Ha-
YUH BJIaJlakhba [I€MOKpaTHja, Koja je orpaHyM4YeHa BJIaJJaBUHOM IIpaBa, ajau
He IpaBa Koje je NPUPOLHO MJM MeTanoJUTHUYKO Beh MpaBa Koje je feMo-
KpaTCKo - CTBOpeHo BosboM BehuHe (mpema Bates 2003, 212-213).7 Unak,
vako Apucrtoten U [lnaToH, M3 OBe mepcHneKTHBe IJeJama, BJaJaBUHU
npaBa NPUCTYNajy Ha GOpMasMCTUYKU HA4YHWH, pa3yMHujeBaTH ApucToTesa
u IlaToHa Kao MmpaBHe NMO3UTUBUCTE U GOpMaIUCTe GUJIO OU CYLITHHCKU
MOTPELIHO jep Cy OHM >KUBjeJM U NPOMUILbAJIU Yy ApyradvjeM BpeMeHY U
npaBHoM cucteMy (Frank 2007, 45-46). PasymsbuBo je 3amro cy [lnaton
Y ApucToTes IpaBHY CUTYPHOCT MOUCTOBjeNMBain ¢ npaBAoOM — NpaBJa je
Jloc/be/lHA NpUMjeHa 3akoHa. MebyTuwm, [lnaTon u ApuctoTtes He 64U cMjenu
6UTH onpaBJame 3a caBpeMeHO GOpPMaIUCTUIYKO pa3yMHUjeBakbe BJIaJaBU-
He npaBa.t

7 [IpaBo Koje je feMOKpaTCKO NoApa3yMujeBa NpaBo MM 3aKOH KOjH je MU3rjaca-

J1a aeMokpaTcka BehrHa, 6e3 063upa Ha TO /1a JIM je OHO IPABEJHO UJIU He.

8  Tlox dopManMCTHYKUM pa3yMujeBameM BjaJaBUHe MpaBa MOAPa3yMHjeBaMo

nomeHyTy jgebunujy llozeda Pasa, koju BiasaBuHy npaBa JedHHHULIE KAO ,0HI0
KOjU CHUCTEM KOjU [0C/beIHO NpHMjeryje 3aKoHe, 6e3 063Mpa Ha ca/ipXKaj THX 3a-
KOHa".
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4. TOMAC XObC U3MEBY BJIAAABHUHE MNMPABA U BJIAJABUHE
NMOMORY 3AKOHA

[Ipuje Hero mTo a”anusupamo o¢unoszodujy Tomaca Xo6ca (Thomas
Hobbes) y KOHTeKCTy BJIaZlaBMHe NpaBa, HaKpaTKo heMo ce OCBpHYTH Ha
JIBOjULly 3HAYajHUX HpUpOJAHONpaBHUX uio3oda yuja je ¢usozoduja
3HayvajHa 3a HCIPaBHO pa3yMHujeBame X06COBOT MO3WTHBHU3MA, a KOjuMa
360I' EKOHOMUYHOCTH NPOCTOPA Y OBOM TEKCTY HUCMO IIOCBETHJ/IM Noce6GHa
norsasJ/ba. 3a LluiiepoHa, TO3UTUBHU 3aKOHU Ce XpaHe jeJHUM 603KaHCKUM
3aKOHOM, IITO 3a IPEeTHOCTAaBKy UMa CTaB Jia Cy HEMHCaHO NPaBO MPHUPO-
Jle 1 60KaHCTBa U3BOpHU NUcaHOT npaBa (nmpema Nojman [1986] 2002, 73).
Hapaspe, mpema LM1lepoHOBOM MULIJbERY, HAKO Ce TO3UTHBHO MIPAaBO MOpa
npusiarohaBaTH JIOKAJIHUM YCJOBHMA, OHO HE CMHje GUTH y CYNPOTHOCTHU
C YHUBEp3aJHUM MNpUPOJHUM mNpaBoM (mpema Nojman [1986] 2002, 74).
HecymMmbUBO GUTaH y TOM KOHTEKCTY je M NO3HATH CPEAHOBjeKOBHU QU-
n030dp u Teoperuyap - Toma AkBuHCKM (Thomas Aquinatus). AKBUHCKH,
CIMYHO Kao LluiepoH, noctaB/ba NPUPOAHO NMPABO KAao IPAHUIY MO3UTUB-
HOM IIpaBy, 06jalImkaBajyhu 1a 3aKOH KOjH je Y CYNPOTHOCTU C MPUPOJHUM
npaBoM HUje 3aK0oH. AKBUHCKM (Akvinski 1990, 180) y ToM cMucy Kasyje:
,CTora CcBaku Jby/ICKM 3aKOH CaMO yTOJHKO UMa BpHjeJHOCT 3aKoHa (habet
de ratione legis) yKOJIMKO ce U3BOJH U3 HapaBHOT 3aKOHA. AKO ce y HeueMy
pasujia3u c HApaBHUM 3aKOHOM, OHZA TO Beh HHUje 3aKOH, Hero U30MLITeHE
3aKoHa" Y 0BOM KpaTKOM OCBPTY Ha ¢uio3odujy 3ayeTHUKA NPUPOAHO-
IpaBHE MHUC/IM, MOXKEMO NPUMHjeTUTU OCHOBHY HJejy NMPUPOJHOT MpaBa
KOja ce MPOTeXe U [0 AaHaC, a TO je ja MO3UTUBHO IPaBO MOpa GUTH y CKJIa-
[ly C IpUPOJHUM NpaBoM. KpaTko yro3HaBamwe C 0CHOBHOM H/I€jOM NPUPOJ-
Hor npaBa nomohu he ga 6o/be pazymujemo Xo6coBy ¢punoszodujy, koja he
OUTH MpesCTaB/beHA Y HACTABKY TEKCTA.

Ako mocToje pasnnyMTa TyMauewa MUCIU HeKor ¢uao3oda, OHAA je TO
curypHo mMucao Tomaca Xo6ca.” 3a Xo6ca (Hobbes [1651] 2018, 147-162),
CBe IUTO HUje NPOTUBHO 3aKOHY NMPHUPOJE — MOXE Ce YYUHUTH 3aKOHOM Yy
MMe OHHUX KOjU UMajy CyBepeHY BJIACT. Y HEKY PYKY, Ha OCHOBY Te Te3€, UNHU
ce na Xobc Herupa uJejy MpaBHOT MO3UTHBU3Ma O HENOBE3aHOCTH MoOpa-
jga u npasa (Dyzenhaus 2001, 466). Unak, nocBe je jacHa Xo6coBa Hzeja
Jla caMo NMO3UTHUBHO NMPAaBO MMa IPABHO /JiejcTBO Ha nojegunne (Ibid.). Xobc
TBPJH /a HU HUCTHHA HU NpaB/ja He IpeTBapajy HEeKO NPaBUJIO y 3aKOH jep
Jla IpeTBapajy — CBa MOCJAYLIHOCT 6M GMJIa yCIOBHA, a CaB ayTOPUTET Ha
OCHOBY Tora nmpuBpeMeH (mpema Malcolm 2016, 117). Xo6¢ je nmpupoaHo
CTamwe BUAMO Kao 60p6y CBUX NPOTHUB CBHUX, IAje CY JbYAU NpeJCTaB/beHU

9 0 rome mornegarH y: Ribarevi¢ (2006).
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kKao ,BykoBU“ (Homo homini lupus est) (Buau Nojman [1986] 2002, 127).
Xo6¢ (Hobbes [1651] 2004, 103) HaBoau Aa ce mpaBja Moxe AedHUHUCATH
CaMO OHJa KaJia IIOCTOjU HEKU CIIopa3yM WJIK 3aKOH ,jep, TaMo TZje Huje
NpeTX0AM0 HUKaKaB CIopa3yM, HUje peHeceHO HMKAaKBO MPaBO, U CBATKO
¥Ma NpaBo Ha CBe, Te J0C/beJHO TOMe, HUjeJHa pajitba He MOXe OUTHU He-
npaBejHa. Ho, ako je ckJ/IoN/beH HEKHU CIOpa3yM, OHJA je HeroBO Kpliemme
HelnpaBeJiHO, a JlepUHUIUja HENPaB/ie je YIPaBO Heu3BpIlIaBake Clopasy-
Ma. [IpaBeJiHO je mak CBe OHO ILITO HUje HeMpaBeAHO" A 3aKOH, WJH y IIU-
peM cMmuciy npaBo, 3a Xo6ca MOCTOjU caMO aKO je JJOHECEHO O/ CYBepeHa,
Y HeroBa BaJIMTHOCT He MOXe OUTH ynuTHA 6e3 063upa Ha caapxkaj (mpe-
Ma Dyzenhaus 2021, 261). Y ckyiaay c TUM, Ap>KaBa MyTeM MpaBa ojpehyje
IITa je MpaBeJHO, a LITA HUje - ITO NoTBphyje u Te3a Hoesna Mankosima
(Malcolm 2016, 132) na 3a Xo6ca Bi1aZjlaBUHa IpaBa NpeJCcTaB/ba CUCTEM Y
KOjeM CyBepeH BJIaZia Ha OCHOBY 3aKOHA, Tj. [/ije MOJUTHYKA 00J1aCT Jjesyje
KpO3 MpaBHY 06/1aCT. Y TOM CMHUCIY, HE 4yJU LITO HEKU ayTOPHU CMATpajy
ynpaBo Xo6ca 0CHMBaveM MOJUTUYKOT KOHIIENTa yipassbatba rule by law'®
(Bugu Dyzenhaus 2021, 276).

OuurnesHo, Xo6¢c penosHaje NpUpPoJHe 3aKOHe Kao NocTojehe, a 3a mwera
je HajBaXXKHUjU MPUPOAHU 3aKOH TeXHa Ka MUPY U oJpxKaBame MUpa (Ipe-
Ma IlaBnoBuh 2006, 63). Kako HaBogu MankosM (Malcolm 2016, 121), 3a
Xo6ca mocToju caMo jeJHO HeOTyDUBO MPaBO UMAHEHTHO JbYJMMA, A TO je
[paBo Ha BJACTUTO ovyBarbe.!! U3 Tor passora, Xo6c ce u 3ayaxe 3a jaky
LleHTpaJIHy Jip>KaBy Koja he 0OCHOBHO IPUPOJHO IPaBO JbyH, IPAaBO Ha MUP,
MONH 3alUTUTH Ha eprKacaH HayuH (npeMa Nojman [1986] 2002, 125-130;

10y IpeBOAy, BJaJaBUHA IoOMohy 3aKOHA MOJApa3yMHjeBa CUCTeMe y KojuMa
yCTaB U 3aKOHU He CJIy’Ke KaKo 61U OrpaHMYMUJ/IM BJACT HEro Kako 64 JIerHTUMHU3U-
pa/iv nocTynke BJacTU. MogepHu cucTeMH rule by law umajy HeKoJIMKO ofJMKa:
usrpabeH MHCTUTYLUOHAIHU CHCTeM, ¢ GOPMaSHO KOJUKO-TOJUKO HE3aBHUCHOM
Cy/[,CKOM BJIACTH KOja 3alpaBo CJIy>KH 3a: OJjpXKaBarbe JpylITBeHe KOHTpoJle U 6op-
6e NpPOTUB NMOJUTHUYKUX HEMCTOMMIU/bEHHKA, JIETUTUMU3UPAa U JIeraJu3upama
HocTynaka BJiajajyher pexuMa; KOHTPoJy paja aAMUHUCTPATHUBHUX CIyx6e-
HUKa U oApxkaBambe Koxesuje Mehy B/azajyhoM equToM; HcIymwaBame obaBesa y
e€KOHOMCKOj cdepwy, Tj. NpUKasHMBama Jp)KaBe CUTYPDHOM 3a CTpaHe MHBECTHULHje
(Moustafa, Ginsburg 2008, 1-13). Takohep, o kouHenTy rule by law norsiegatu y:
Tushnet (2014); Jenco (2010); Balasubramaniam (2008).

11 Rok Svetli¢ (2007, 115), Tymauehu Xo6coBo pasyMujeBarse 0fHOCA BIajapa U

NoJaHMKa, HaBoAH: ,Kaja je TakBa oji/lyKa jeJHOM JlOHellleHa U yroBop npuxsaheH,
CBa Ce BJIaCT IPEHOCH Ha CyBepeHa, KOMe Cy MOoJaHHUIM NojApeheHU y CBaKOM II0-
[Jiefly, OCUM y C/1y4ajy KaJja ce paZy o 3alITUTH NpaBa Ha KUBOT. OHU HeMajy HU-
KaKBHX U3BOPHMUX IIPaBa, jep Cy CBa HUX0BA IIpaBa, Koja UM J0Jje/byjy COLMjaHa
npaBMJIa, CaMO KoHIecHje. [lofaHMIM Tako He CMHUjy MMaTH HUKaKBe BJIACTUTE
npocyAbe 0 MPaBUJIHOCTH, OJHOCHO HENPAaBUJIHOCTH COLMjaJHMX NpaBujia O
apryMmeHTanuju samro Xo6ca He 64 Tpe6ajo cMaTpaTH OCHUBa4YeM TeopHje MpaBs-
HOT MO3WTHBU3Ma noriegatu y: (Ibid.).
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Malcolm 2016, 124). Y ¢opmasHOM cMucy, X06C IOTIYHO NMOAPKABa MPHUH-
IIMI BJIaflaBMHe IPaBa, 32 Hera CBU 3aKOHMW MOpajy 6UTH MHCaHH, jaBHO
06jaB/beHU U JOGUTH Kpajibe 0Jl00perbe of cyBepeHa (mpema Malcolm 2016,
129). 3anumsbuBO, X06C cMaTpa Jja MOCTOju MOryhHOCT Aa ce mojeguHar
oJlylipe NpUMjeHU HEKOr 3aKOHAa aKo caMma Ipolejypa JOoHOollema TOr 3a-
KOHa HUje 6uia ucnpaBHa (npema Ibid.). Unak, ocTaje ynedyat/buBa Xo6coBa
TBpZHA Jja IPaBO Kperpa CyBepeH KOjU MMa alCoJyTHO MPaBo Ja JOHOCH
3aKOoHe N0 CB0joj Bo/bu. Kako HaBogu Bykamuu IlaBiosuh (2006, 72), 3a
Xo6ca cBe LITO YHHU CYBEPEH He MOXKe GUTH HENPaBeJHO HUTHU CyBepeH
MOXKe OUTH OITYXeH oJ MOoJaHHKa 3a HempaAy. /lpyrauuje pedeHo, CBe
JIOK ce cyBepeH Kpehe y rpaHuIlamMa 3aKOHa, Tj. OBJIALITEHA KOje My je Ha
OCHOBY 3aKOHa JJaTo, CYBEPEH HE MOXKE MOCTYNaTH HepaBeAHO. Y TOM CMU-
¢y, kako HaBoau Jlyka Pubapesuh (2006, 91-92), y Xo6coBoj punosoduju
II0CTOje ZiBUje JIMHUje apryMeHTalyje, IpBa MOCTYyJIMpa JpKaBHY CHUJIY Kao
ancoJIyTHy, a Jpyra HarjamaBa M GUTHOCT MopaJja y NpaBy Koje Tpeba
oJrojutu rpahaHrHa. Y KOHTEKCTY OBOT TEKCTa, Tpeba ucTahu Aa nocrojy,
y HajMawy pyKy, joll jenHa AudepeHnyjanudja y Xo6coBoj ¢unosoduju, a
THUYe ce IPOMOBHCaa U/Jeje BJaJaBUHe NpaBa U BJaJaBuHe noMohy 3ako-
Ha. Ha npBu nories, yuHU ce aa ce Xo6¢ Kpo3 cBojy ¢unoszodujy kpehe mno
TaHKOj HUTH K0ja pa3/Baja BJIaZlaBUHY I1paBa U BJaJaBUHYy NOMohy 3aKoHa.
HecymmwuBo je ga y dopManHoM cMuciay Xo6C HoJpkaBa NMPUHLMI BJaja-
BUHE NPaBa, 0K y CYLITUHCKOM CaJip>Kajy BJaZlaBUHe IpaBa - paB/u, Xo6c
y Behoj Mjepu Harume BJaJaBuHU nomohy 3akonHa. Mnak, unTtajyhu Xo6ca,
Moryhe je 3aK/bBYYMTH KaKO U 3arOBOPHHULM BJIaJlaBUHE NpPaBa, ajld U BJa-
JlaBuHe nmoMmohy 3akoHa, Mory mpoHahu apryMeHTanujy 3a CBOje TBPAHE
y X06coBoj pusozoduju. Y ckiaay ¢ TUM, 6UJI0 OU HEMpaBeJAHO CBPCTATHU
Xo6ca Ha jeHYy WJIM APYTY CTPaHy, ¢ 063MPOM Ha YMHbeHHIy Ja ce Xo6c
HeCyMIbUBO Kpehe 1o TaHKOj IMHUjU U3MeDhy Ta JBa npHHLIMIA.

5. LJOH JIOK U BJIAJABUHA MNMPABA - NMPOBJIEM
NAPJIAMEHTAPHOI' CYBEPEHUTETA

Ilon Jlok (John Locke) mocrtaBsba Apyrauujy napagurmy o OpUpOJHOM
cTtawy Hero Xo6c. Jlok, 3a pasiuky of Xo6ca, IPUPOAHO CTame ONUCYje
Kao CTamwe XapMOHHUje y ogHocuMa Mehy /byiMMa, JOK MOTUB 3a NOCTOjakbe
JpkaBe JIoK NMpoHasasu y pasJjiory o4yyBakba NPUPOAHHUX IpaBa 4oOBjeka
(mpema Nojman [1986] 2002, 143-150). Jlok HaBogu: ,IlpupofHO cTame
¥Ma IPUPOJHHU 3aKOH /ia YIIpaBJ/ba lbUMe, KOju 06Be3yje CBaKoTa; a yM, KOju
npeJCTaB/ba TAj 3aKOH, IOy4YaBa CBe JbyJle, KOjU T'a MUTAjy 3a CaBjeT, KaKo
Cy CBU je[JHAaKU U He3aBHCHHU U Jla HUTKO He TpebGa HAaHOCUTHU 3J10 APYTroOM
YOBjeKY, HberOBOM 3/IpaBJby, CJ1060AM UM nocjeny” (uurar npema Jakopec
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2013, 421). Ha ocHOBY puMCKOr npaBa, JIoK 3akJbyyyje /la HUKO HEe MOXKe
IpeHujeTH BUIlle IpaBa Ha Jpyror Hero IITO U caM Iocjeyje, Ha KaKo Mpu-
POJIHO CcTambe He Jaje MpaBo JbyAMMA Jia Bplle HaCu/be HaJ, APYyruMa — TakKo
HU JbYAU He MOTY IpeHUjeTH [paBO Bpliema Hacu/ba HA ApXKaBy (mpema
Nojman [1986] 2002, 143-150). Jlok, kako HaBoau Muauh (2020, 160),
BpLIM peBU3Hjy X06COBOI MPOMUIL/bAKA O caMoj MohH cyBepeHa, HaBoAehu
Jla CyBepeH Mopa Jia Na3ud M Ha CarJIaCHOCT JbyAH, Jla HeroBy HajBULIY
MoOh oJiMYeHy y ApXaBH He JIETUTUMH3Upa CaMO NPHUCTAHAK IMOJAaHUKA
Beh U caracHocT camux rpahaHa Jja Te 3aKOHe NpPUXBATe. Y TOM CMUCILY,
Jlok (Locke [1689] 1993, 125-126) uctude fa nNpupojiHa cJ060/a YOBjeKa
noJpasyMujeBa Jia je 4YoBjek cjo60/aH of 6MJI0 KakBe MOhM Ha 3eMJbH, /A
YOBjeK HeMa o6aBe3e mpeMa HHMKAKBOj 3aKOHO/ABHOj BJAacTH JbyAu, Beh
npeMa npaBuiuMa npupoge. C fpyre crpaHe ci1o6oja MojefuHna y Jpy-
IITBY oApa3yMujeBa Aa nnojeAnHar, 6yze moJ Biaiihy 3aKkoHoJaBHe BJIACTU
KOja je 3aCHOBaHa Ha MPUCTAHKY Jbyau (Ibid.). lebunutusHO, JIok mpr3Haje
Jla BJacT Tpeba GUTH CyBepeHa, ajlv Ja TaKBY BJIACT Tpeba INOBjepUTH 3a-
KOHOJIaBHOM OpraHy Koju he cBojy Moh TeMe/bUTH Ha 0f06pemY, Tj. NpHU-
CTAHKY JbyJU.

Jlok je 6MO 3aroBOPHUK OrpaHHUYeHe ycTaBHe MoHapxuje (mpema Muftic
2002, 43-50). Takohep, cMaTpao je ycraB ¢pyHJaMeHTATHUM aKTOM MO3U-
TUBHOT npasa (Mattie 2005, 78-79). Y ckiaay c TuM, Jloka MoxkeMo cMaTpa-
TH jeJHUM O/ U/lejHUX TBOpalLda CaBpeMeHOI' KOHCTUTYLMOHa/JIN3Ma, UaKo
Tpeba HarsacuTH Ja Huje cBe y JIokoBoj duso3oduju 6uI0 y CKAaLy C MO-
JIepHUM CXBaTameM HJieje KOHCTUTYLHMOHaNIU3Ma. [Ipuje cBera, HU Kaja je
CyBepeHa BJIACT NpejiaHa y pyKe 3aKOHOJaBHe BJIACTH, HU TaJia He MOCToje
rapaHijydje fa he mocrojaTu BJaJlaBMHA NPaBa, jep U 3aKOHO/IaBHA BJIACT
jelHaKOj Mjepu MOXKe GUTH ayTOPUTApHA Kao U Ka/ia je BJajap je/laH YoBjeK
- MoHapx.? Takohep, JIOK y CBOM YCTaBHOM CUCTEMY BJIACTU U30CTABJbA CY/I-
CKy BJIACT Kao OGMTHY KOMIOHEHTY BJalaBuHe npaBa. OH cMaTpa Jja 3aKo-
HOJIlaBHa U M3BpILIHA BJACT jeJjHa ApPYTYy orpaHu4aBajy 6e3 ydemrha cyacke
BjacTH. Tako, npeMa JIOKOBOM MHUI/bey, 3aKOHOJAaBHA BJIAaCT MMa NPaBo
oJlpeIUTH U OAJYYUTH Ha KOjU HauMH he ce y Jp>KaBU OAp»KaBaTH pes U
MHUDp, a Aa 64 ApkaBa GyHKIMOHMCAIA NOWTYjyhy npupojHa npaBa rpabaHa
—-3aKOHO/IaBHA BJIACT Ce NpeJiaje pa3HUM ocobaMa Koje cy MehycobHO yapy-

12 Ha npumjep, cep Francis Jacobs y o6jammaBamwy ojHOCa mapjaMeHTapHOT Cy-
BepeHHMTeTAa M BJIaJlaBUHe NpaBa HaBOJHM Jia je TEIIKO aku He U HeMoryhe JaHac
WJEeHTUPUIMPATH ApPXKaBY y KO0joj CyBepeHU 3aKOHOJAaBHHU OpraH Huje mnojapeheH
orpaHuyemy merose Mohu. lllTaBuile, U Me)yHapoJHU M YHYTpallbU CyBepeHU-
TeT je MHKOMIATHOWJIAH C JPYTUM KOHLENTOM KOjU Takohep MMa XHUCTOPHjCKY
NOAJIOTY U KOjH je palllMpeHo [I03HaT Kao HajBaXKHUja BPUjeJHOCT, a TO je BJIaJlaBu-
Ha npaBa (mpema Bingham 2011, 161).
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eHe y BJagajyhy ctpyktypy (npema Jakopec 2013, 428).'% 3akoHogaBHa
BJIACT JJOHOCH 3aKOHe Koje CBY MOpajy NMOIITOBATH, [Ia U CAMU JJOHOCUTE/bU
3aKOHa, U TO PajAu OmuTer A06pa, AOK Y3 3aKOHOJABHY BJACT IOCTOjU U
M3BpIIHA BJACT KOja HaAI/Ie/la U3BpLIaBakhe 3aKOHA U BUXOBY YCIjeLIHOCT
(npema Ibid.). To HaM jacHOo roBopu Aa 3a Jloka cyjcka BJacT y YCTaBHOM
cucteMy HeMa QyHKIH]jy, KAa0 KOPEKTUB Koju he IITUTUTH rpahaHe ox He-
npaBeJiHe 3aKOHO/laBHE U U3BPILHE BJIACTH.

OcuMm Tora, npobseM ca JlokoBoM Ppusozodujom, Kajja je y NUTamwy BJa-
JlaBHHA MpaBa, jecte y ToMe 1TO (y ofpeheHoj Mjepu) Jlok nmpupo/iHa nmpasa
YyoBjeKa NocMaTpa Kpo3 NPU3My NpaBa BJACHUILTBA, LITO CACBUM CUTYPHO
HUje jeAMHO NPUPOJAHO NPaBO YOBjeKa Iiefajyhu To M3 yria caBpeMeHOT
cxXBaTama KOHLeNTa JbyACKUX npaBa. JlepuHutusHo, Jlok je punozod koju
je 3acaykaH 3a Jla/bu pasBoj BaJlaBUHE IpaBa, ajli MaKo je GUO mpej-
CTaBHUKa JMbepasiHe TeopHje U 3ayeTHUKA HJeje BJaJaBUHe IpaBa, U y
Bberosoj ¢uno3oduju mocroje HeJOCTAU y YCIOpPeAOU ca CaBpeMEHOM
vjiejoM BJaJlaBuHe paBa. therosa ¢pusozodwuja je HapounTo 6UTHA 3a 6G0JbE
pa3yMujeBame 0HOCa NPUPOAHOr U MO3UTHBHOT 3aKOHA, aJlk U 3a 60/be
pasyMujeBame HacTaHKa NMPBUX yCTaBHUX JpxaBa. JIOKOoBa NpBa ycTaBHa
Jip>KaBa N04YMBa Ha UJeju NapJlaMeHTapHOT CyBepPeHUTeTa, IITO He OAr0Ba-
pa caBpeMeHOM KOHLeNTY BJIaJ[aBMHe NpaBa, KOjU MO4YMBa Ha UJeju Aa y
CUCTeMy BJIaJlaBHHe IIpaBa HUKO HHje CyBepeH, Na HU NapJaMeHT, Hero je
CyBepPEHO jeIMHO NPaBo.

6. AJIBEPT BAH AAJCH — BJIAJABUHA MNMPABA KAO WO
NMPABHE KYNTYPE

An6ept Ban [Jlajcu (Albert Venn Dicey) npBu je ayTop koju je y fjeny Ysod
Y u3dy4asarbe ycmagHoz npasa AeTa/bHO 00pa3/ioKKo u/ejy BaaZlaBUHe npa-
Ba, MAKo je TEPMUH BJIalaBUHA NpaBa nocrtojao avant la lettre de Dicey (Lino
2018, 740). 3a [lajcuja, BJalaBUHA NpaBa IoApasyMHUjeBa CylmpeManujy
peZloBHOT mpaBa Ha yWITP6 apO6UTpapHOr HAauMHA OJJIy4YHBamha, je[HAKOCT
npe/ 3aKOHOM T/jje CBM MMajy je/lHaKa npaBa U o6aBe3e npeJ peLOBHUM Cy-
JIOBHMa, Te 3allTHTY UHAUBUAYAJHUX mnpaBa (npema Gosalbo-Bono 2010,
253-254). ipyraumje ka3aHo, 3a /lajcuja BiaZaBuHa npasa Ho/pa3yMujeBa
BJalaBUHYy KpO3 IIpaBHe HOPMe W MNpoleJype, a He KP03 HEOrPaHUYEHO
JUCKpelLMOHO NpaBo, 3aTUM GOpMaJHy jeJHAKOCT NpeJ, 3aKOHOM, Te IO-
CTeNeHO YCNOCTaB/balbe MHAUBUAYAJHUX NpaBa (mpema Lino 2018, 741).

130 JloxoBoj mogjenu BaacTH, mornefati u y: Bali¢ (1987, 103-105); Jenkins
(2011).
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Jajcu je cMaTpao Jja ce 6pUTAHCKH MO/IeJl 3aCHUBA Ha NMPUHLMIY 3alITHTE
WH/JMBUYa/HUX [IpaBa, y KOMe je yCTaB Noc/beAula ynorpebe NpruBaTHOT
IpaBa, U TO JijeJIoBakbeM peZloBHUX cyZoBa U [lapyamenTa (npema Gosalbo-
Bono 2010, 253-254)."* To je y3pOKOBaHO aHIVIOCAKCOHCKOM IIPaBHOM
TpaZULUjoM, Y KOjoj peJOBHHU CYZ,0BY CBOjUM TyMadeHwhUMa Kpeupajy rnpaso,
na je 36or Tora /lajcu (He 6e3 pasjiora) cMaTpao Aa je pe3yJTaT 3alliTUTe
VMH/WBU/IyaJHUX NpaBa y3pOKOBAaH CYJCKHUM HAauMHOM OAJy4YMBamwa (mpe-
Ma Walters 2021, 158). Kako HaBogu /[lajcu (Dicey 1979, 199), uako Xa6eac
LJopnyc Aymc He feK/aapullle HUKaKBa IIpaBa HU NpUHIUIIE, ONleT MMa Behy
NpaKTUYHY BPUjeJHOCT 0J CTOTHHE YCTaBHUX 4JaHOBA KOjU rapaHTyjy UH-
JuBuAyasnHe caobose. Ctora je jacHo Aa Jlajcu - kKaZja TOBOPU O MOCTEINEHO]
YCIOCTaBH 3alUTHUTE MHAMBUJYA/HUX NIpaBa — CMaTpa KaKo Ce OHa IpaBa,
KOja Cy mponucaHa MpaBHUM NPONKCHMMa, Takohep Tpebajy A0C/beJHO MITH-
TUTH. Unak, 6Wo je CBjecTaH Ja MOXe IOCTOjaTH AUCKpeNaHIUja usMehy
OHOra ILUTO je NMPONMCAHO M OHOra ILITO Ce NpUMjewyje y npakcu. U3 Tor
pasJiora, /lajcu je cMaTpao Aa ce HHAUBHUAYaIHA NpaBa Tpebajy MocTeneHo
IITUTUTH, KaKO He 6 JOLLIO JI0 Te JUCKpeNaHLHje.

Tako Jlajcu (Dicey 1979, 186-187), ocnamwajyhu ce Ha Anekcuca e TokBU-
ja (Alexis de Tocqueville), HaBogu ga y CjeaumeHuM AMepuykum Jlp:kaBa-
Ma u EHrnieckoj uma Bulie co6ozie y o6ryajuMa Hapo/ja Hero y 3akoHMMa, a
na y llIBunapckoj Bulie c1060/ie ©*Ma y 3aKOHUMA, Hero y o6u4yajuMa Hapo-
Jia. 360r Tora ce mpaBa nojeuHIA 60Jbe ITUTE ¥ CjeAubeHUM AMEPUIKUM
JipxaBama u Exrsieckoj, Hero y lllBunapckoj (Buau Dicey 1979, 183-190).1°
Y ToM KoHTeKcTy, 3a /lajcuja je BiaJaBMHa lpaBa HEOLBOjUBO II0Be3aHa C
HaYyMHOM >KMBOTA y oApeheHoM JpyLITBY, OAHOCHO OHa je HEO/JBOjUBO Be3a-
Ha 3a KyJITypy TOT JpyLITBa, IITO 3Ha4H Jia BJaZlaBUHa [paBa NpeBacxoHO
Mopa MOCTOjaTH y KyATYpHU oApeheHor ApyIiTBa, KaKo 64 MOIJIa 3aXKHUBjeTH
Kpo3 HopMe Te apxkaBe (Walters 2021, 169). Ctora, npaBHy KyaTypy /Jajcu
cMaTpa OCHOBHHM IIpeJlyBjeTOM 3a OCTBapeme BJiaJlaBUHe IpaBa, jep 6e3
Tora 3akoHM Hehe GMTH J0BOJbHM Jla Ce BJaJlaBMHA NpaBa OCTBAapH Te he
MOCTOjaTH, Kako To XacaHb6eroBuh (2021) HasuBa — HeymeMmes/beHU HOpMA-
mueHu onmumu3am. Uako je Jlajcu npBU esnabopupao TEPMHUH BJaJaBUHA
npaBa y kberoBoj ¢uio3opuju nocroje npeBupama u3Mehy npaBeHOCTH U

4 o je M0 aHIJIOCAaKCOHCKe mnpaBHe TpajuuMje. Hu manac y YjeaumeHoM
KpasbeBcTBY He 1OCTOjU ycTaB y GopMaTHOM CMUCILY, ajld 3aTO BEJIUKU GPOj LOKY-
MeHaTa Kao wto cy Habeas Corpus Act, Magna Charta Libertatum, Bill of Rights ¢ine
materia constitutionis yctaBa Yjegumwenor Kpa/beBCTBa y MaTepHjaJJHOM CMHUCTY
(morsnegatu Vorlander 2012, 31-34).

15 3a Jlajcyja je BaflaBUHA ITpaBa MOBe3aHa C JJOCTUIHyhMMa eHIJiecKor Hapoja,
na ¢ TUM Y Be3M BJIaZlaBUHA IpaBa MpeJcTaB/ba LIUBUIN3ALMjCKO JocTUrHYhe eH-
ryieckor Hapoza (mpema Lino 2018, 747).
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IyKe 3aKOHUTOCTH, OAHOCHO u3Mely MprHIMNA BJalaBUHE IpaBa U BJiaja-
BUHe noMohy 3akoHa. Ha koju HauuH je lajcu pasymujeBao BJaJJaBUHY Ipa-
Ba? /lebMHUTUBHO, IETOBO pa3dyMHjeBarbe BJaJlaBuHe NIpaBa 6Jivnke je thin
Herosiv thick nebuHunuju BaagaBuHe npasa (Lino 2018, 741).1° Baartepc
(Walters 2021, 160) uctuue aa je JlajcujeBa BJafjaBHHa IIpaBa jeTHOCTABHO
npejcTaB/bajia BJI3laBUHY MOMONy 3aK0Ha, Tj. thin BJaJaBUHY MpaBa, UITO
notBphyje /lajcujeB 3ak/byyak Aa Cce HE3aKOHUTH aKTH U3BPIIHE BJIACTH
MOTY JIeraJlu30BaTH 3aKOHOM HAKHA/[HO, Te€ Ce Y TOM CMUCIY YHUHU [Ja CY
y [lajcujeBoj Teopuju ByasaBUHE MpaBa 3aHEMapeHU 4akK U GopMaHU
NPUHLUIM 3aKOHUTOCTH, MOCE6HO y mor/ieAy 3abpaHe peTPOaKTUBHOCTU
Y OMLITOCTHU MpaBHUX HOpMHU. [lpyru npobJsieM y JlajcujeBoM pa3yMujeBamby
BJIaJlaBHHe MpaBa je IITO U OH, CIMYHO Kao U JIOK, CyBepeHOCT napJiaMeH-
Ta cMaTpa JAUjesioM BJyaZaBuHe npasa. 3a [Jajcuja (Dicey 1979, 70), nap-
JlaMeHTapHa CYBEPEHOCT 3HA4M Jla He IIOCTOjU MOh eHIVIECKOT ycTaBa Koja
MoxKe 0hu y UCTY paBaH ca napJjaMeHTapHoOM cyBepeHouhy. C TUM y Be3u
je Hdajcu (Dicey 1979, 414) cmaTpao Aa nmapJiaMeHTapHa CyBepeHOCT BOJU
Ka BJIaJlaBUHU mpaBa. buo je cBjecTaH HeraTUBHUX CTpaHa NapJiaMeHTap-
He CyBepeHOCTH, aJlH je Takohep cMaTpao /la 3aKOHOZJABHA BJIACT HE MOXKe
yrpo3UTH UHAUBH/yalHA MpaBa, Koja Cy Kao TakBa ,yrpabeHa” y peoBHe
3aKOHE KOjU YHMHe WUJIeHTUTET 3ajeJHUIle, UM MOXe — ajJu TO O6U CBaka-
KO, IPEMa HEeroBOM MHUILJbEHY, MOIJIO HM3a3BaTU PEBOJIyLMOHApaH OJro-
Bop Hapoga (mpema Walters 2021, 169). ¥ cyurruny, [ajcu (Dicey 1979,
79) je cMaTpao Ja cBaka HeaJleKBaTHA OJJIyKa 3aKOHO/J[aBHE BJIACTH MOXKE
MOTEHLIMjaTHO MPOy3poKoBaTu oTnop rpahana. Tpehu npo6sem /lajcujeBor
pasyMujeBama BJIaJlaBHHe NpaBa je 6HO Taj LITO je BJAaJaBUHY NpaBa Ko-
PUCTHO Kao ajaT 3a JIETUTUMHU3Mpame UMIEePHjaJIMCTUYKUX NOCTyNaka
Yjenumwenor Kpa/beBcTBa nmpeMa KOJIOHM3UPAHUM HapoauMa (mpema Lino
2018, 763-764).

Kao u npeTxoaHu TeopeTu4yapy BJaZlaBUHe IpaBa, Tako U Jlajcu BiaacTu-
TO pa3yMujeBaibe BJaflaBUHe IIpaBa ,MHCTaanpa“ oapeheHe ejleMeHTe Koju
He OJroBapajy CaBpeMeHOM KOHIeNTY BJIaJlaBUHe IpaBa. Iberos fomnpu-
HOC HajBUIlle JIeXKHU y TOMe IITO je NIPBU MOKyLIao AepUHHUCATH LITa BJa-
JlaBUHA MpaBa Kao TaKBa MOJpasyMUjeBa, a OHUO je MPBU KOjU je MOKYIIA0

16 Thick nedunncame BrajaBHHe NpaBa MoApasyMujeBa pa3yMujeBarbe BJaja-
BHUHE INpaBa y CYNCTAaHTUBHOM CMHCJY, IUITO y BJaJaBUHY NIpaBa yKJbydyje pasHe
NPUHLMIE, Ka0o LITO Cy Jby[CKa INpaBa, jeJHAKOCT IpeJ 3aKOHOM, CynpeMalHuja
npaBa, 3a6paHa ap6UTPAapHOCTH, NOAjeJa BJACTH U CIUYHO, A0K thin feduHuUCambe
BJIaJlaBUHe IpaBa Nojpa3yMujeBa GOpMa/MCTUYKO CXBaTalbe BJaJlaBUHE NpaBa
Kao IyKe BJIaJlaBUHe 3aKOHa, 6e3 063Mpa Ha CyIUTHHCKe KBaJIUTeTe THUX 3aKOHa, U
TO pa3yMHjeBarbe BJaJlaBUHE [IpaBa je UCTOBjeTHO NMPUHLUIY BJaZaBUHe noMohy
3aKOHa.
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VHAMBH/ya/Ha IpaBa yYMHUTHU HEM30CTAaBHUM [JIMjeJIOM BJiaJlaBUHe MpaBa.
Y ToM KOHTeKCTY, ako yuTamo /Jlajcrja U3 caBpeMeHe MepCneKTUBE, jacHo je
Jia je 610 GJIMPKM BJIaZJlaBUHU IOMONy 3aKOHA, HEro BJaJlaBUHU NPaBa, ajlu
refajyhu y KOHTeKCTY BpeMeHa Ka/Zia je OH IPOMHUII/bAO O BJIaJaBUHU Npa-
Ba, jaCHO je Jja OH paBM OUTaH UCKOPAK y pa3yMujeBamwy BJlaJlaBUHe NPaBa,
Te 6M ra 6MJI0O HelpaBeJHO CMAaTpaTH 3arOBOPHUKOM BJlaJlaBUHe TMOMohy
3akoHa. Takobep, [lajcu je 3aHeMapuBao WHCTUTYLHUOHAJHE TrapaHldje
BJIaflaBUHe NpaBa, cMaTpajyhu Ja he BJjaJaBMHa NpaBa, ako je yrpahena y
[paBHY KyJTYpy HapoJa, HaZjjadyaTU OHe UHCTUTYLUje Koje Ajesyjy CynpoT-
HO BJIaJlaBUHU IIpaBa.

HepBoj6eHo, MpaBHa Ky/ITypa je KaMeH TeMeJbal] OCTBapera U OICTaHKa
BJaflaBUHe NpaBa. MehyTuM, 3a ocTBapere U ONCTAaHaK BJaJlaBUHe NpaBa
HEOIIXO/[HO je Jla MOCToje MHCTUTYLMOHA/IHE TapaHIiyje Koje he ocurypatu
BJaJjlaBUHy npaBa. Tako Jlajcu M30CcTaB/ba CY[CKY BJIACT Kao CBOjeBpPCTaH
,MIaH/IaH" 3aKOHO/ABHOj U W3BPILIHOj, Y CMHUC/IY rapaHTOBama BJaJlaBUHE
npaBa. Ho, rmesnajyhu us caBpemMeHe nepcnekTrBe, 6UTHO je To WTo je [lajcu
Jla0 BXKHOCT NPAaBHOj KyJTYPHU y KOHTEKCTY OCTBapHBama Hjeasa BJajJa-
BHHe NIpaBa, MOILUTO Ce JaHac Taj CerMeHT OYMIJIeJHO 3aHeMapyje Te ce cMa-
Tpa Jla aKo [0CTOje UHCTUTYLIMOHAJIHE NPeTIOCTaBKe 3a BJaJlaBUHY NpaBa
- BJIaZlaBHHa paBa he Kao TakBa U N0cTojaTH, heMy Hac je UMaK y U3BjeCHO]
MjepH pasyBjepHJIO HCKYCTBO MOCTCOLUjAIMCTUYKUX ApKaBa.l’

7. XAHC KEN1I3EH U $OPMAJIHHU OKBUP BJIAJABUHE MNMPABA

XaHc Kenzen (Hans Kelsen) HacTaB/ba UCTH HapaTUB Kao U MpPETXOAHU
TeopeTHYapy BJaZlaBUHe NpaBa, KOjU MNoJpasyMujeBa Ja JApXKaBa MOXe
(n Mopa) AjenoBaTH y CKJaJy C MpPaBHOM HOPMOM, Kao U Jia je y CTBapu
¥ caMma Jip:KaBa cybjekT mpaBa (mpema Bongiovanni 2007, 301-302). IIpe-
Ma Kesn3eHOBOM cxBaTamy, Ap»KaBa je CKyll HOPMH Koje mepcoHUbULUpajy
NpaBHU CHUCTEM, OJHOCHO, JIp>KaBa HHUje Moh, Beh 3akoH (mpema Gosalbo-
Bono 2010, 244-245). WcTtuHa, Kasa rOBOPH O BJIAJAABHUHM IpaBa, Kei-
3eH KOPUCTH TepMUH IpaBHa ApkaBa (Rechtsstaat), ain TO CBakako He
npeJCcTaB/ba HUKAKBY CYLWITHMHCKY Npenpeky fa KesseHa cMmaTpaMo Teo-
peTu4apeM BJaJilaBuHe npasa. U3 caBpeMeHoOr yrja nocMaTpamwa, IpaBHa
Jip>kaBa je 3a KesnseHa nojpasymujeBana fAia je NpaBHU CHUCTEM CyBepeH U
Jla TIOCTOje MPeTNOoCTaBKe 3a U3rpajjiby jaBHOT NpaBa (mpeMa Bongiovanni
2007, 302). MebyTtumM, 3a Kenzena BiajjaBuHa NpaBa, Tj. IpaBHA Ap)KaBa He

17 0 BnagaBuHM TpaBa y NOCTCOLMjAIMCTHYKMM JpKaBaMa, JeTabHHje V:
Sadurski (2014).
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3Ha4yH U, per se, 3alUTUTY WHAWBU/IyATHUX NPaBa UM MeTanpaBHUX NPUH-
nuna. Kako HaBogu Xacan6erosuh (2020, 172), Kesi3eHOB KOHIENT NpaB-
He /p)xaBe NoJpa3yMHjeBa Jia je CcBaka JAp)aBa ypeheHa NpaBoM NpaBHa
Jip>kaBa, 6e3 063Mpa Ha CaAPXKHUHY U KBAJUTET NPAaBHUX HOPMH, IUTO OUT-
HO pasJIMKyje TaKBY HJejy NpaBHe ApXXaBe O U/Jieje BJaJlaBUHe NpaBa. Ta-
KBUM JedUHHCakeM NpaBHe JApxaBe, OJHOCHO BJaJlaBuHe NpaBa, KesseH
ce 3ajpkaBa Ha [ls1aToOHOBUM M ApHUCTOTEJIOBUM CTajaJUIITUMa Jia BJaja-
BHHA IpaBa IOCTOjU TaMoO TAje BJIaZajy 3aKOHH, 6e3 003Mpa Ha TO KaKBe
KBaJ/IUTETe TH 3aKOHU O6uIU. Unak, To HUje cBe Kaja je y nuTawy KeszeHo-
BO CXBaTale BJaJlaBuHe NpaBa. U KesnseHOBOM pasyMHujeBamby BJIaJlaBUHE
npaBa noctoje oapeheHa cTajajuuITa Koja UAY Ka NyKOj 3aKOHUTOCTH, ajlu
je/lHAKO TaKo W OHA Koja MPHU3HAjy MPaBeJHOCT Kao U0 NMPaBHOT MOpeTKa.
Tako KesnzeH TBpau: ,IlpaBHa HopMa Huje Baxkeda 3aTo IITO UMa ojpeheHun
caZip>kaj, OAHOCHO 3aTO IITO je HEeH Ccajpaj JIOTUYKU WU3BOAJBUB U3
IpeTHOCTaB/beHE OCHOBHE HOPMe, Be€ 3aTO LITO je CTBOpEHA Ha U3BjeCcTaH
Ha4MH - KOHAYHO Ha Ha4MH ojpelheH NMpeTnocTaB/beHOM OCHOBHOM HOp-
MoM. CaMo 360r Tora, paBHa HopMa Ipunaja IpaBHOM IOPETKY 4uje cy
HOpMe CTBOpEHE Y CKJIaAly ca OCHOBHOM HOpMoOM. [IpeMa ToMe, 3aKOH MOxe
6uTH 6UJIO Koje BpcTe cajpkaja“ (mpema Haldemann 2006, 168). C apyre
ctpaHe, Keszen y ajeny Yucma meopuja npasa tBpau: ,IlpeMaa ce U3pu4uTO
Har/alllaBa pa3/MKOBake U3Mehy NMpaBeJHOCTH U NpaBa, OHU MIAK OCTajy
Mehyco6HO MoBe3aHUW BHllle WM Makbe TAaHKUM HUTUMA. [la 6u 6uo ,mpa-
B0, HAay4YaBa Ce, IO3UTHUBHU MOPeJAK JpXKaBe MOpa UMaTH HEKOT yajesaa y
NpaBeJHOCTH, UJIM Ce TAKO MOpPa peaTu3upaTH HEKH eTUUYKHM MUHUMYM HUJIH
TaKo Jla Mopa MOKYLIATHU - peM/Jia HeIoCTaTHO — OGUTH UCIIPaBHO MPaBo, a
TO 3HAuUU NpaBeJaH; Jja 64 O6UJIO ,IPaBO”, MO3UTHUBHO NPAaBO MOpa y HEKO],
Ma KOJIMKO CKPOMHOj MjepH, oaroBapaTu u/eju npasa“ (Kelsen [1934] 2012,
25). Ty nocroje nBuje KesnzeHoBe CympoTCTaB/be€He TBPAHKE - Ja 3aKOH
MOXKe OUTH 6UJIO KOjer cajipkaja Te Aa MpaBoO MoOpa UCIymaBaTU ofpehene
eTU4YKe MUHHUMyMe. Tpeba HanoMeHyYTH [Ja je KesnzeH cMaTpao Aa nmpaja
Wrpa 3Ha4yajHy y/0Ty Kajia Cy y NUTamwy HaLMCTUYKHU 3JI0YMHHU U [ja Ce OHU
jeIHOCTaBHO He MOTY M03UBaTH Ha 3akoHe (mpema Haldemann 2006, 170).
Kako HaBoau Po6ept Banrep (1999, 13), KesiseHOB mpaBHU MO3UTUBHU3AM
He Jiaje onpaBjame 3a ogpeheHe pajrbe jep, KAKO OH TBPAH, OCTaje Mopa-
Ha O/i/IyKa CBaKOT YOBjeKa /ia MO3UTUBHO IPaBO MOLITYje UM /ia Ce NPOTHUB
wera nobynu. [lpennsHuje peyeHo, KesseH He TBpJU /ia je CBAaKO MO3UTUB-
HO NpaBO UCIPABHO, aJ{ Ja NojeJHHAl, UMa JBUje MOryhHOCTH — WIM Aa
HOLITYyje NpaBHY HOPMY, WJIK Jla Ce NPOTUB e NOOGYHU.

Y ToM KOHTeKCTY, Ke/13eHOB IpaBHU NMO3UTUBU3aM Tpeba pas3BOjUTH 0O/
Jl0TaJlallilber NPaBHOT MO3UTUBHU3Ma, KOjU je Ha HEKPUTHUYKHU HAa4MH IJ1eJjlao
Ha npaBHe HopMe. Wnak, KesseH moctaB/ba pasyiuky u3Mehy oHora LITO
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Ljecre” oz oHora wTo 61 ,Tpebano” 6utu (Buau Spaak 2005, 403).'8 Kako
HaBoau Bantep (1999, 16), KenszeHoB npaBHU NMO3UTHUBU3AM Ce€ Pa3IUKO-
BaOo O] IP>KaBHOIPABHOT IIO3UTHUBH3MA Y TOME LITO je HeroB MO3UTHBU3AM
610 CIIO3HAjJHO-KPUTHUYKHY, T€ je Ha OCHOBY TOra CTapu NpaBHU NO3UTUBU-
3aM I0CTAa0 KPUTHUYKH NpaBHU NO3UTHUBHU3aM. KeszeH je cMaTpao Aa mpu-
pPOJJHO NMpPaBO He MOXKe OMTH BPXOBHHU 3aKOHOJAaBall, OCUM Y C/Iy4ajy Kazja
6u mpupo/ia 6uia o6/jlapeHa C UHTEJUTeHIIUjOM — TaZja 61 MPUPOIHO MPaBO
MOIJIO OGUTHU BPXOBHU 3akoHojaBal, (mpema Bodenheimer 1950, 336). Ken-
3eH ([1934] 2012, 57) cmaTpa Aa, DpaBHU Nopejak Tpeba 6GUTH Y CKJIaAY C
TeMeJbHOM HOpMoM (Grundnorm) koja ,(...) aKTy NpBOT 3aKOHO/ABIia Te Jia-
KJIe CBUM JIpyTMM aKTHMa NPAaBHOT MOpeTKa KOju Ha lheMy M0YMBa NpHAaje
cMucao Tpebama“. Y ToM cMuchy, ,Ta je TeMe/bHA HOpMa caMO M3pa3 Hy»KHe
NpeTHOCTaBKe CBAKOT NMO3UTUBUCTUYKOT cxBahamwa npaBHe rpabe. Byayhu
Jla ce He CTBapa y NpPaBHOM IOCTYIKY, OHAa HEMAa Ba/baHOCT MO3UTHUBHE
[IpaBHe HOpMe, OHa HUje N10CTaB/beHA, HETO — Kao yBjeT CBer II0CTaB/beHOr
npaBa, CBer NMO3UTHBHOI MPaBHOTr NOCTyNKa — npetnocraBbeHa” (Kelsen
[1934] 2012, 58). Ha Taj HauuH, KesizeH npaBHU nopefak He JIETUTUMU3U-
pa IpUPOAHUM NPABOM, HETO TEME/LHOM HOPMOM, KOja Ce NMPEeTIOoCTaB/ba.
MebyTuM, oH He OTKpHBa cajipXkaj Te TeMe/bHe HOpMe, MOXK/Ja U3 pasJiora
IITO Ta TeMe/bHAa HOpMa MOXKe GUTH 61JI0 Kojer caaprkaja.t’

KenzeH je 610 3aroBOpHUK yCTaBHEe Jp)KaBe, y KOjOj CBHM MpPaBHU aKTHU
MOpajy OUTH ycKyaheHH € yCTaBOM Kao HAjBHULIMM NPAaBHUM aKTOM, Te je
y TOM CMHUCJY CMaTpao Ja AeMOKpaTHja jeAuHO Moxke QYHKLMOHHUCATH Ha
6a3u yCTaBHe JApKaBe, Y KO0joj MOCTOjU yCTaBHA KOHTpoJa BehuHe (mpema
Bongiovanni 2007, 310). C apyre cTpaHe, OH HHUje 6MO MPOTHBHUK NpH-
pPOAHOT IpaBa, jep je cMaTpao Aa eTUKa U Mopasl He Tpebajy GUTHU AUjesioM
NpaBHOT MOPETKA, LIITO CMO ¥ MPeTX0AHOM JUjesly TeKCTa U nokasaau. Ke-
3€H je BUIIe 6HMO CKeNITHYaH [IpeMa Y1034 IPUPOJHOT NIPaBa, jep je cMaTpao
Jla IPUPOJHO NPaBO HUje UCIYHUJIO CBPXY OCUTypalbha MOPaJHOCTH y IIpaB-
HoM nopeTka (npema Lukina 2020, 551).

18 0 Tome feTamHuje moreaTH y: Banovié (2019).

19 Kako naBogu Pok CBerinu (2006, 118): ,TemessHa HOpMa CaMO je HA4UH C
kojuM Kesicen kpna pyny y febuHMLIMjU NojMa nmpaBa. 3HaMmo ja KesceHa He 3a-
HUMa GaKTULUTET TeMe/bHe HOPMe, HEr0 My CaMo CJIYXH Kao, KAHTOBCKH PeyeHo,
peryJaTUBHA HJieja, OKO KOje ce CKyTJba BaXKeke Xujepapxuja nyHoMohu. TemesbHa
je HOpMa caMo ,MpeTIOCTaB/beHa", OHA je ,MpobGJeMaTHyYaH” MojaM, Koju QyHK-
LUOHUpPA U 6e3 J0oKa3uBamka KOHKPEeTHE PeaslHOCTH. YKpaTKO, TeMes/bHa HOpMa
Kao MOBMjeCHO HajCTapHuju YCTaB HUje HUIITA ,MaTepHjaJHO" U, HA KPajy KpajeBa,
CBejeJlHO je MOKe JIM ce yonhe TakaB yCTaB JIOLMPATH Kao KOHKPEeTaH TEeKCT, TO je
caMo TpaHCLEeHJeHTHHU ejeMeHT KesicoHOBe Teopuje, KOjUM pjeLiaBaMo NMpo6JieM
LITO MPOW3J1a3U U3 TPaHCHEPUYHOCTH MyHOMOhH",
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JeduHuTrBHO, Ken3eHOBO yuewe MpeJCTaB/ba jelaH 0/f KaMeHa TeMe-
Jballa BJAZlaBUHE MpaBa, HapouuTo y ¢opMmasHoM cMmucay. Tako, mpema
munubewy Jlapc Bunkca (Vinx 2007, 75), yucra Teopuja mpaBa je mpaBHa
TeopHuja Koja OAroBapa Uzejy BaaZlaBiHe I1IpaBa y OHOj MjepU y K0joj oTBapa
NyT 3a IITO NMOTIYHH]y peaju3alnujy CyIITUHCKE yJore BiajaBuHe mnpasa.?’
KesizeH, y TOM cMHucCITy, IOCTaB/ba XUjepapxujy NpaBHUX HOPMH, 10 KOjOj CBe
npaBHe HOpMe Tpebajy 6UuTH y ckiagy c ycraBoM (Kelsen [1934] 2012, 62).
MebhyTuM, OH je cMaTpao J1a ycTaBU He OU Tpebasu cajpKaBaTu oApejoe
0 3alITUTH JbY[CKUX IpaBa, MOHAjBHIIEe 300T OTBOpPEHE NPHUPOJEe TAaKBUX
oapenaba, a Takohep je cMaTpao omacHUM JUjesioBe YCTaBa KOjU TOBOPE O
jeHAKOCTH, MPaBJH, CJI000H, MOPATHOCTHU 360T MOTYhHOCTH H-UXOBE IIH-
pOKe MHTepIpeTalyje of] CTpaHe Cy/ixja, IITO 6W MOTJIO O] Cy/ifja HalpaBH-
TH MO3WTHBHE 3aKOHO/ABIe UK BIaAy cyzauja (government of judges) (npe-
Ma Sweet 2003, 2767-2768).

Y ToMm KoHTeKcTy, KesizeHOBO yuewe y popMaJHOM CMUCIY je AaJlo MO-
JlepHe o6puce BJIaZlaBUHE MPaBa, IOCTABUJIO MPaBuJa 32 QYHKIMOHHCAhE
BJIalaBUHE NpaBa, aJiv je Takohep y Behoj Mjepu M30CTaBUJIO CYLITHHCKU
eJleMeHT BJIaflaBUHe NpaBa — NpaBeAHOCT. OAHOCHO, NpaBeHOCT OCTaje U
Jla/be HeflepUHKMCaH I0jaM, IJije je cBaka ApKaBa paBeJiHA aKo JJOC/beJJHO
IpUMjemyje BJACTUTe NpaBHe HopMe. KesseHoBa nmpaBHa ApikaBa je caMo
NpaBHU OKBHUD, XHjepapxyja NpaBHUX HOPMH, KOja He NIOCTaB/ba KPUTepHje
KaKBe KBaJIUTeTe IpaBHe HopMe Tpebajy 6utu. Unak, KenseH Huje 610 Kia-
CUYHU [TO3UTUBHUCTA, OH je Takohep, KaKo CMO M HaBeJH, CMaTpao Jia Npas-
HU 1opeJiak Tpeba oCTBapUBaTH MUHHMMYM IIpaBeJHOCTH, UAKO Ta NpaBe/-
HOCT OCTaje MO3UTUBM3UPaHA. Y CKJaZy C TUM y4yereM, CBaka Jip>kaBa je
npaBe/iHa aKo JJOC/beJJHO UMILJIEMEHTHPA BJIACTUTE NpaBHE HOPMe.

8. PAIBPYXOBA ®OPMVYJNA ,,LEX INIUSTA NON EST LEX MAXIM*
KAO KAMEH TEMEJbAL| BIAJABUHE MNPABA

I'ycraB Pag6pyx (Gustav Radbruch) je puso3o¢ koju nmpaBu nmpeokper y
pa3MHUIL/baky O BJIJaBUHHU NpaBa. Jla 6u ce pasymjesa PagbpyxoBa dpopmy-
JIa, Tpeba NMPBEHCTBEHO 06jaCHUTU caMa Herosa ¢punosodcka cTajaIvILTA.
C tum y Be3u, Pagopyx (Radbruch [1932] 2019, §1, 23) TBpau: ,[IpaBo Moxe
OUTH HenmpaBeAHO (summum ius - summa iniuria), aJi OHO je MpaBoO caMo
3aTo LITO je KeroB CMUCA0 Aa OyJe mpaBefHO". Y KOHTEKCTY OZHOCA NpH-
poAHOT M MO3UTUBHOT mpaBa, Pag6pyx (Radbruch [1932] 2019, §3, 36)

20 Ypeja BragaBume mpaBa ce Kof KeazeHa Moxe HMIIEMEHTHPATH CaMo y
yTonuju 3akoHuTocTU (npema Vinx 2007, 214).
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TBpAU cbezehe: ,JeAHOM CHO3HATH, OHM HMMajy HPEAHOCT y OAHOCY Ha
NPOTYpPjeyHO MOCTAB/bEHO MPABO: MPUPOAHO MPABO HA/BJIAIaBA MO3UTUB-
Ho npaBo“ Hapasme, y ToM uctoM HapaTuBy, Pan6pyx (Radbruch [1932]
2019, §4, 52) naBogu: ,Meja nmpaBa mak He MOXKe GUTH HUIITA APYTO JOJIU
npaBefHocT": Wnak, kazia je y nutamwy PasiGpyxoBo y4dere, MpaBegHOCT
HUje jelMHU eJIeMeHT U/Jieje IpaBa, Hero cy OCMM IpaBeJHOCTU eJIeMeHTH
W/ieje TpaBa 3a Wera U NpaBHa CUTYPHOCT, 1M U MPaBHA CBPCHUCXOHOCT.
Papg6pyxa (Radbruch [1932] 2019, §9, 97) HaBogu: ,IIpaBHa cuUrypHOCT
3axTHjeBa MO3UTHUBHOCT, @ MO3UTHUBHO MpaBo Xohe BpujeauTH 6€3 063upa
Ha CBOjy MpaBeJHOCT U cBpxoBUTOCT" TaKko /a mpaB/ia He Urpa jeZiJuHy yJo-
ry y Pap6pyxoBoj uozoduju. Y Tom cMmuciay, kako caM Pagopyx (Pagbpyux
[1932] 2019, §9, 99) ucTtrye, mpaBeJHOCT, CBPXOBUTOCT M MpPaBHA CUTYP-
HOCT Tpe0ajy 3ajeIHUYKHU /J]a BJIa/1ajy MPABOM Y CBUM HeTOBUM /IMjeJI0OBUMA,
WAaKO THU eJIEMEHTU MOTY y ofipeheHUM OKOJIHOCTUMA GUTH Y KOJU3Hju.2!
JacHo je ma Pag6pyx mokyiaBa 6ajiaHcupaTy u3Mely mpaBHE CUTYPHOCTH,
CBPCUCXO/JJHOCTH U NpaBeJHOCTU. [Ipuje Hero ce JOTaKHEMO pacrnpase Ja Jiu
je Pag6opyx npuje foHoIema popmysie 610 HAKJIOHEH TPABHOM ITO3UTHBU3-
My WM He??, Tpe6a pasjacHuTH Ta Pag6pyxoBa popmysia nogpasymujeBa.
Pag6pyxoBa ¢popmysna je HacTasa HakoH /JIpyror CBjeTCKOT paTa, a mpecy-
JlaH yTjelaj Ha ’eH HaCTaHaK UMaJTH Cy HAllUCTUYKH 3JI0YMHH OYHUIbEHH Y
Jpyrom cBjeTCKOM pary.

Pag6pyxoBa popMysa npesicTaB/ba 0)KUBOTBOpeme Te3a LlunepoHa u Ak-
BUHCKOT /la NO3UTHBHO NPaBO HUje NPAaBO aKo HUje y CKJIaAy C IPUPOJHUM
npaBoM. Y ToM KoHTeKcTy, Pag6pyx (Radbruch [1947] 2019, 246) TBpau:
y,HallmoHa/icouyjasu3aM je jeJHOCTAaBHO MOBpUjeJMO CBA Hauyesa lpaBa U
Ha BHJjeJsio U3HUO cBe Moryhe BuioBe HenpaBa. OH je MpaBHY JApKaBY KOjy
je 3aTeKkao NPeTBOPUO Y ,ApXKaBy HelpaBa‘, y NYHOM 3HAYeHy Te pHjedu.
HajomacHuju 06/IMK HempaBa jeCcT HeNpaBO KoOje MONPUMU OOJMK 3aKOHA3,
,3aKOHCKO HempaBo“ CjeTuMo ce caMo jepHora of 6e36pojHUX IpUMjepa:
Niirnberskih pacHux 3akoHa. HUTKO HempucTpacaH He 6U cajap’kaj TOT 3a-
KOHa Ha3Bao YaCHUM HMMeHOM ,IlpaBo“’ YIpaBo y TaKBOM 03pauyjy HacTaje
Pan6pyxoBa ¢popmysia ,3aKOHCKOT HenpaBa“ (lex iniusta non est lex maxim),
KOja 3aKOHe KOju y HeloAHOI/bUBO] MjepH Kpllle TeMe/bHa Havesa MopaJ-
HOCTH U NPaBeJHOCTH NpoIJallaBa ,HeNpaBoM“ — JOK OHe 3aKOHe KOjU
HUCY y TOJIMKOj CyIIPOTHOCTH C IPaBJIOM U CBpcUcXoAHOUINY U la/be cMaTpa
JhnpaBoM“ (Radbruch [1946] 2019, 273). [Ipema ToMe, caM0 HEMOAHOLI/bHUBA

21 Takobep, 0 KPUTHIM UCTUI[AKa GO KOjeT Of THX eJleMeHaTa NpaBa MorIesa-
TH y: Radbruch (2019, 99-100).

22 0 Pap6pyxoBuM cTaBOBMMA mpHje M Tocauje Jpyror CBjeTCKOr para,
IetabHUjey: Paulson (1995).
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HemnpaBJa ocropaBa npaBHoOCT per se (Haldemann 2006, 170). Paxg6pyxoBa
dopmysia 6e3 CyMmbe CAYKM Kao MHCTPYKIHUja cyJhjamMa y HHUXOBOM Cy/[-
ckoM pe3oHoBawy (Bix 2011, 57). Takohep, npema Munubewy bukca (Bix
2013, 74), PagopyxoBa ¢popmMysia MOxKe yrpO3UTH BJIAJIaBUHY MPaBa jep Aaje
npeBeJiMKa OBJIALITEWHA Cy/iMjaMa Jla OAJIy4yjy IITa je ,IpaBo®, a ura je ,He-
npaBo“. Ho, kako feduHMCcaTH 10jaM ,HENOHOII/bUBE HEMpPaBAe" AaHac — C
003MpPOM Ha YWHHLEHUIY /1A je TIOCBe jaCHO KaKo je HAl[UCTUYKH PeXHUM BJIa-
CTUTUM 33aKOHHMMa NPOY3POKOBAO HEMpPAaBAY y TOJHKOj Mjepu Ja ce 3aKOo-
HU HallMCTU4YKe HbeMauke je/JHOCTABHO HUCY MOTIJIM pa3yMjeTH Kao MpPaBo
per se? OAroBOp Ha TO NUTaKE, YUHHU ce, Jaje MapTuH BopoBcku (Borowski
2021, 631-632), koju Ha OCHOBy TyMadyewa PanbpyxoBe o¢unosoduje
3aKJbydyyje Ja 64 ,HemnoJHOI/bUBA HeMpaBAa“ oAiroBapasa MnojMy Kpllekwa
JbYACKUX TpaBa. Y Be3U ca 0JJHOCOM JbY/ICKUX IpaBa U ,HEMOJAHOLI/bHUBE He-
npaB/ie, 6UTHO je HarnmacuTu Pag6pyxoBo crajanuiute (Radbruch [1946]
2019, 274) pa ,nmpaBHU KapaKTep HaJa/be HEZ0CTAje U CBUM OHUM 3aKOHU-
Ma KOjH Cy Jby/Zie TPETUPAIN Kao HIXKA CTBOPEHA T€ UM OZAPUILAIN JbyJCKA
npaBa“. CBakako, HeJiBojb6eHa je moBe3aHOCT PanbpyxoBe ,HEMOAHOII/bHUBE
Hemnpas/e“ U JbYACKUX IIPaBa, LITO Ce ONeT Mopa cariefaTH U3 PasIuIuTHX
nepcreKkTyUBa. Y BpujeMe Kaja je Pagopyx nucao cBojy GpopMyiiy jour yBUjek
HUje 6MO0 pa3BHjeH KOHLENT JbYACKUX NPaBa ¥ JaHAIlkbeM CMUCIY, IITO HAM
rOBOPH /ia He MOCTOjU Ipenpeka Jja MojMoBe ,HeNoAHOI/bUBE Henpas/e”
Y Kpliewa JbYACKUX MpaBa MOKymaMo (KOJIUKO je TO 00jeKTUBHO Moryhe)
W3jeJHAYUTHU.

C nmpyre cTpaHe, IOCTaB/ba Ce NMUTamke Aa Ju je Papbpyx yBujek 6uo0
AHTUNO3UTHUBUCTA, WM Cy MaK 3JIOUYMHU HALMCTUUYKOr pexuma y Jpyrom
CBjeTCKOM paTy NPOMHUjeHWJIM HeroBa riefuura. Mako ce Ha IOYETKYy
nor/aBJba 0 Pasbpyxy AjeJIOMUYHO Jjaje 0/rOBOP HA TO MUTAakbe, y HACTABKY
TeKkcTa heMo JieTa/bHUje 06pa3IoKUTH Ty AuseMy. [locToje reanTa Ja je
Panbpyx Ha moyeTKy CBOje Kapujepe 610 3arOBOPHUK NPaBHOT NO3UTUBU3-
Ma (Buau Leawoods 2000, 494). Kako HaBogu bukc (2011, 57), Pag6pyxo-
Ba ¢opMyJia nmpejcTaB/ba NPEOKpPeT y NMpoMulllbaby Panbpyxa. Mnak, oH
je ¥ npuje nucamwa GopMysie 60 KpUTHYAp NPABHOT MO3UTHUBU3MA, a CaMy
npaBAy je cMaTpao CBPXOM NOCTOjara npaBa. Tako je 3a wera 3afaTak npa-
Ba JZia cIyu npasgau (npema Borowski 2021, 627).22 Jlokas 0 KpUTHYKOM
NpUCTYIy NpeMa IPaBHOM MTO3UTUBU3MY U NIpHje cacTaB/bakba GpopMyie je
Papg6pyxoBa TBpAmwa (Radbruch [1932] 2019, §25, 215-216): ,IloHoBo je
IpaBHa CUTYPHOCT Ta Koja je jefjuHA y CTaky ONpaBJaTH NMPaBOMONHOCT
Y HeucnpaBHe mpecyze. MehytumMm, y cBesu c npaBoMohHourhy mpecyze,

23 Takobep, o PagBpyxoBoj KPUTUI[M MPaBHOT NMO3UTHBM3MA MOriejaTH y: Bo-
rowski (2021, 633).
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jaBJba ce jeiaH MpoGJIEM C KOjUM CMO ce Beh ymo3HasM Be3aHO Y3 MPaBHO
BaXKeHe 3aKOoHa. Buzjenu cMo a je caMo npaBHA CUTYPHOCT Y CTamby MOJ-
pXKaTu NpaBHO Ba)kele HEHMCIPABHOT NpaBa, ajly Ja ce jeJHaKO TaKo MOry
3aMHUCIUTH U C/Iy4ajeBH Y KOjHUMa je HEUCIPABHOCT TOJIMKA Ja NPOTHUB
TOra HUKaKBY TeXHUHY He MO)Ke UMaTU HU BpHUjeJHOCT IIpaBHe CUT'YPHOCTHU
3ajaMuyeHe BakeleM Beh jeZJHOT NMocTaBJ/beHOT MpaBa‘“. Y CKJaIaZy € TUM, KOJ,
Panbpyxa je pujed 0 KOHTUHYUTETY NpaBHe MUCJIH, a He 0 JUCKOHTHHYUTe-
Ty jep je TOKOM L|4jesior CBOT »KMBOTA OH KPUTUKOBAO NPAaBHU NO3UTUBU-
3am (Borowski 2021, 640-647).2* Pag6pyx cBojoM GOpMyJIOM OACTYIA O/
oJpeheHux MpujalIkbUX CTABOBA Jia Cy/Mja Tpeba MPOBOAUTH 3aKOHE — YaK
Y YKOJIMKO 3Ha Jia cy HenpaBeaHH (Radbruch [1932] 2019, §10, 109). TakBo
oJicTyname, MehyTHM, HUje peBOYLIHOHAPHO, TOCE6GHO aKo NOoryIeZjaMo Jpy-
ra nomeHyTta Pas6pyxoBa cTajaaumiTa.

Panb6pyxoBa popmysa je fepUHUTHBHO OXKMBOTBOPUJIA YJIOTY NPUPOJ-
HOT TIpaBa U Aajla My KOHKPEeTHY yJIOTy y IPaBHOM CHUCTeMY. Y TOM CMHUCJLY,
Pag6pyxoBa ¢popmya je 3Ha4ajHA Y caBpeMeHOM KOHTEKCTY pasyMujeBamba
BJIaflaBUHE IIPaBa jep je Ha OCHOBY e BU/JbHUBO Ja 3aJaTaK BJIaJaBUHe
npaBa HUje Jla CTPUKTHO NpUMjeryje 3aKoHe Beh U Jla OHe 3aKOHe KOju Cy
,HEMOJHOI/bMBO HelpaBeAHU" (CYyNMPOTHHU JbYACKUM IpaBHMa) CTaBH BaH
cHare. Tako fjesioBame Cy/CKe BJIACTH, Koja 61 cTaBJbaJla BaH CHare 3aKoHe
KOje JOHOCH 3aKOHO/aBHA BJIACT He 61 GMJI0 HeJleMOKPATCKO — U3 MPOCTOT
pasJjiora 1ITO je caBpeMeHa JieMOKpaTHja 3aCHOBaHa Ha IPUHLMUIIY YyCTaBHE
BJIa/laBUHe, IpeMa KojeM Cce 3aKOHO/aBHA BJIACT MOpa KpeTaTH y rpaHULa-
Ma Koje je nmoctaBuo ycraB (noriegatu Tan 2021, 11). Mako je 6uo omrap
KpPUTHYAp NpAaBHOT NMO3WTUBU3Ma, Pafopyx HUje 6UO HHU JycHamypaaucma
Te je y TOM CMHUCJIYy MOKYyIIao KpeupaTH mnpaBHy ¢uuoszodujy y kojoj he
O6UTH JJOBOJbHO NPOCTOpA 3a NMPaBHU NMO3WTUBU3MA, aJld U 3a MopaJ (mpe-
Ma Leawoods 2000, 515). Tume je mao MozepHe o6price MPUHIMITY BJIaJa-
BUHe NpaBa KOju Mopa CaAp:aBaTU U NPaBHY CUTYPHOCT, jelHAKO Kao U
CBPCUCXOJHOCT, /I MOX/la U HajOMTHHje 0J cBera — MmpaBefgHOCT. Biaga-
BUHA NpaBa He MOXe M0CTojaTH 6e3 6UJI0 Kojer of, Ta TPU eJleMeHTa Hjeje
npaBa. AKO He NIOCTOjY NpaBHA CUTYPHOCT, BJIaZlaBUHa NpaBa MOCTOjU CaMo
Kao H/ieja, a YKOJIMKO He NOCTOjU CBPCUCXOAHOCT, Ta/la BJlalaBUHa NIpaBa He

24 Tako Pag6pyx (Radbruch 2019, 222) npunukoMm edbuHMCaba NPAaBHE ApXKaBe
HaBoJHU: ,Taj MUHMMYM Be3aHOCTH Jp)KaBe CaMO CBOjUM NpaBoOM, Koje je caMa Io-
CTaBUWJIa, NPOIJIALIEH je TO3UTUBUCTUYKUM HUCIIPAXKIbEHEM MHUCJIH O IIPABHOj piKa-
B, 2 yKa3WBaJIO Ce Ha TO /A je 3aMMCao NpaBHe ApxaBe Y CBOM U3BOPHOM OGJIUKY
3HauMJIa Be3aHOCT JpXKaBe NpeAJpKaBHUM JbYACKUM NpaBHMa M HaAJp)KaBHUM
OPUPOJHUM INIpaBOM, Te 3aXTHjeBajJo JAa 3aMHCao IpaBa IIOHOBO Mopa J0GUTH
3Hauewe NpuMjeHe oApeheHe npaBHe HAeje, a He caMOo NpaBHOTr NojMa yomnhe, Ha
O/IHOC TOjeINHIA TpeMa JipXKaBU "
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C/IYy>KU MHTepecuMa rpahana, JoK aKo He MOCTOjU MPaBeJHOCT, Ta/la OCTOjU
BJIalaBUHA NpaBa caMo y GpOpMasHOM CMHCIY, OAHOCHO MOCTOjU (Mozep-
HUM pPjeYHUKOM Ka3aHo) BJIaJlaBMHA MOMOhy 3aKoHa.

9. XAJEK U BNAAABUHA MNMPABA — KOHKPETU3UPALE
NMPUHUUNA BJIAAZABUHE MNMPABA

Inje je crao Jajcu y neduHHcamy BJIaflaBUHE NpPaBa, Ty je HACTaBHO
Xajek, camo IITO je OH joIl Mpeln3HHje AedrHUIIe BIaJaBUHY MTpaBa U IITO
je HajOMTHWje BJAJaBUHY NpaBa AedUHHIIE KA0 H/JIejy, T€ UCTOBPEMEHO
oapebyje u dakTUUKy nmpuMjeHy ByajaBrvHe npaBa. Xajek (Hayek [1960]
1998, 181) BaafaBUHY IpaBa NpoMaTpa Kao MeTalpaBo, CKyN MNPUHLU-
Ia BULIMX W Of] 3aKOHA M 0] yCTaBa, 6€3 KOjuX BJIaJJaBUHA NpaBa He MOXKe
NOCTOjaTH. Y TOM CMHUCJIy Ce He OrpaHH4YaBa CaMO Ha KOHCTUTYIIMOHa-
JIi3aM, Kao BJIaJJaBUHy Ha OCHOBY YCTaBa, jep Kako XajeK HaBOJH, YCTaB
MOXKe OBJIACTUTHU BJIACT Jla UMa IPaBO JOHOCUTH OWJIO KaKBe 3aKOHe (e3
WMKakBor orpaHuuema (Ibid.). Taga 6u Biact dopmanHo 6uIa OrpaHUYEHA
yCTaBOM, ajid OM CYyIITHUHCKM MMaJjla HeorpaHWdyeHy Moh Ja JAoHOcCH OAy-
Ke YNUTHOI KBaJIMTEeTa, UCK/bYYMBO y 3aBUCHOCTH O/ BoJbe BJiajajyher
pexxuma. Takobep, 3a Xajeka (Hayek [1960] 1998, 182) BnasaBuHa npaBa
npeJCcTaB/ba U/ieasl KojeM ce MOXKe BeoMa NMPUOBJIMKUATH, aJld HUKa/ia ra ce y
MOTMYHOCTU He MOXe AocTrhu.?®

3a1To je To yyewe GUTHO Kaja ra yrnopejuMo C IpoOMUILbakbUMa Beh
NIOMEHYTHX IIOMeHYTUX TeopeTUdapa? I[IpeBacxoAHO U3 pasJjiora IITO BJIa-
JlaBUHY IIpaBa [I0CTaBJ/ba Kao MeTallpaBO Te CTOra BJaJaBUHY IIpaBa He fie-
dUHUIIE CTPUKTHO KAa0 CUCTeM Koju QyHKIMOHHUIIEe HA 6a3y ycTaBa U 3a-
KoHa Beh Kao cucTeM Koju Mopa 3a/l0Bo/baBaTH ofpeheHe BUllle NPHUHILUIIE.
C apyre cTpaHe, BJa/laBUHy IIpaBa [OCTaB/ba Kao HJeal KojeM je Moryhe
TEXUTH, aJIU Ta Ce HUKa/la He MOXKe NMOTNYHO A0CTURM, Tako Ja HUTH jelaH
NpaBHU CUCTEM He MOXXEMO CMaTpaTH CUCTEMOM KOjU y LijeJIMHU UMILIe-
MeHTHpa BJaJlaBUHy IpaBa. To 3Ha4yM Ja je npema XajeKy BjaJjaBMHa IIpaBa
JAWHAMHWYHa KaTeropuja, Koja je 1ojJioxHa [poMjeHaMa, a CBe ca Liu/beM 3a-
WITUTEe MOjefiUHIIA Of HelpaBejHe BjacTU. OCUM Ta JBa NPUHLUIA, XajeK
NOCTaBJ/ba KPUTEPHje BJaJlaBUHe [IpaBa Ha 3HAaTHO WIMpPHU HauuH oA [lajcyja,
Y Jlaje IpaKTUYHA yIYyTCTBA KaKO Ce BjaJjlaBMHa IpaBa MOXKe OCTBApUTH.

[Ipuje cBera, kako cam Xajek (Hayek [1960] 1998, 183) o6jammaga, 3aKo-
HU y CaJIpKMHCKOM CMUCJIYy NPeACTaB/bajy AYTrOPOYHE Mjepe Koje ce OJHO-
ce Ha joIl yBUWjeK HelO3HaTe Cjy4ajeBe W He CaZipike HUKAKBa ynyhuBamba

%0 XajeKOBOM KOHLENTY BJIaZlaBUHe NpaBa, Takohep norienatu y: Cristi (1984);
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Ha nojejHa4YHe 0cobe, MjecTa WM npeaMeTe. HapaBHO, 4ecTo, Kako U caM
Xajex (Hayek [1960] 1998, 182) o6jawmwaBa, 3aKOHM 3HAjy caAp:KaBaTU
npaBuJ/a Koja HUCY ONUITA U HeojpeheHa, IITO HUje ¥ CKAaAy C BJaJaBH-
HOM IIpaBa. JI[pyru eseMeHT BJIaJlaBMHe IIpaBa 3a XajeKa je IpaBHa CUIYp-
HocT. [Ipema XajekoBoM yuewy (Hayek [1960] 1998, 184), 3akoHU Mopajy
OUTH jaCHU U HBUXOBA IIpUMjeHa Mopa OUTH npeABU/brBa. Tpehu esneMeHT
je jemHaKOCT mpej, 3aKOHOM, Ofi Koje ce, Kako Xajek uctude, y ogpeheHum
OKOJIHOCTHMMa MOXe U OACTYynuTU. Ha Taj HauMH OH NOCTyJMpa JAa 3aKOH
y cBOM $OopMaJHOM OGJIMKY MOKe GUTH CaBPLIEHO ONLITH, aJU Aa ¥ CBOjOj
IpUMjeHU MOpa NOCTOjaTH pasyMujeBame Ja CBU JbYJU HUCY UCTU U Ja
ce Ha CBe Jby/le He MOXKe NpHUMjemUBaTH UAeHTH4YHO. Ho fa 6u ce ompas-
JlaJIo TO IUTO 3aKOHW HejeJJHAKO TPeTHpajy Jbyne, Tpeba Aa NOCTOjU ApY-
IITBEHA CAIJIACHOCT y Be3W HejefHaKor Tpetupama (Hayek [1960] 1998,
184-185). YeTBpTHU U NETU €JIeMEHT Cy MOJjeJia BJACTU U NOCTaB/bakbe rpa-
HuUIla ynpaBHe Auckpenuje (Bugu Hayek [1960] 1998, 184-188). lllectu ese-
MEHT nojpasyMmujeBa ,(..) /ia je IpUHyZa AONMYyLITeHa caMo Kaja je y CKIaay
C OMIUTHM 3aKOHMMA, a He KaJ, je CpeJiCTBO 3a MOCTH3ame MNojeJHUHauYHUX
nubeBa Tekyhe nosutuke” (Hayek [1960] 1998, 188). Ceaqmu u ocMu eJie-
MEHT Cy OCHOBHA IpaBa rpahaHa u rpabaHcke cs1060/e, kao 1 06uM Moryher
yIUIMTaka JpKaBe Y UHAUBUAYaIHY cdepy nojeauHua. Ty ce npaBa u c1060-
Jle rpabaHrHA NOCTaB/bajy Kao TeMesbH BJIaJJaBUHE IIPaBa, aju ce Takohep
HaBO/IM KaKo ce IpaBa M €J0060/e Moje/jHIIa MOI'Y OTPAaHUYUTH 3apaj, BU-
mer nwba (Buau Hayek [1960] 1998, 189-191). 3aamu esieMeHT cy Ipo-
LleCHA jaMCTBa, YMjM je 33ZjaTaK Jla OCUTypajy MpolecHa NpaBa NojeArHLA.
MebhytumM, Xajek (Hayek [1960] 1998, 191-192) uctuue: ,OHu (jamcTBa) cy
HaMemeHH 06e36ehermy NpeBJacTU 3aKOHA, ald Cy HEMONHU /a 3alliTUTe
MpaB/y TaMo T/je je 3aKOH HaMepHO MpeNnyuITa oAJyKy cJ060AH0j MpoLeH!
BJIACTH. JeIMHO TaMoO IJie 3aKOH O/JIy4yje — a 0BO 3Ha4H, CaMO TaMo I/ie He3a-
BHUCHH CYI0BH UMajy NOC/Ie/ilbYy ped — IPOolLiecHa jeMCTBa Cy 4yBapu c1060e"

Xajek je MOKyLIao Ja MOKa)Ke KaKo AOCTUNM HJeas BJaJaBUMHe IpPaBa,
jacHo HarsamaBsajyhu fa ce Taj ufieal HUKaJia He MOXe IOTIYHO AOCTUhU.
Ha Taj HauuH, Xajek y HEKY PYKy 3a0KpyXyje [0 cajjla Npe3eHTOBaHU JU-
CKypC 0 BJIaJlaBUHU NpaBa. Y XajekoBoj ¢puso30duju BiajaBruHe NpaBa OUT-
HO je TO IITO OH Ha oJpeheH HAYMH MOCTAaB/ba UHCTUTYIIMOHAJIHE NPETIIO-
CTaBKe 3a OCTBapeme BJaJlaBUHe NPaBa, y3 He3a06WIa3Hy HanoMeHny: ,OHa
(Bs1agaBUHaA MpaBa, NIpUM. ayT.) he 6UTH ZeJJ0TBOPHA CaMO OHOJIMKO KOJIH-
KO ce 3aKOHoJaBal, oceha KoMe Be3aH. Y JeMOKpPaTHjU TO 3Haud Ja OHA
Helie npeoBsazaTH cBe JJOK He YMHHU Jle0 MOpaJiHe TpajuliMje 3ajeHULE,
3ajeJHUYKU Hzeas koju BehnHa genu u GecrioroBopHo npuxsata“ (Hayek
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[1960] 1998, 181).2° ¥ ToM cMmucay, Xajek jacHO HarJiallaBa Ja BJajaBH-
Ha IIpaBa, Kako je u /[lajcu TBpAUO, HEe MOXe I0CTOjaTHU aKO He IOCTOjU Y
NpaBHOj Ky/ITypu rpabaHa. Y cknazgy ¢ TuM, XajekoBa ¢popmMy.ia 3a BaaJaBU-
Hy NnpaBa 64 riacujia: ,HagedeHu eseMmeHmu e1adasuHe npasa + 61adasuHa
npasa kao duo MopasHe mpaduyuje epahana“. BUABUBO je Ja OH y KOHIel-
Ty BJaZlaBUHE NPaBa YK/by4yje U eJleMeHTe NpaBHe CUTYPHOCTH U NpaBej-
HOCTH Y BUAY 3alUTHTe NpaBa I0jeIMHLA, Te NOCTaB/ba U Apyre UHCTUTY-
[IMOHAJIHe eJleMeHTe 6e3 KOjuX ce BJaJlaBHHA [IpaBa He MOXKe OCTBApUTH. Y
TOM CMUCJIY, IOCTaBJ/ba Ce NUTake Ja JIU JUCKYPC O BJI3laBUHU NIpaBa 3aBp-
maBa ¢ PangbpyxoBa TpH ejleMeHTa: NpaBHOM CUTypHoOIUhy (3aKOHU Mopajy
OUTH jacHHU, NMpeJBUJ/bUBHA U HEPETPOAKTUBHM), cBpcucxoAHomhy (3ako-
HUA MODPAjy CIAYXHTH ONIUTEM HHTepecy, Tj. rpahbaHuMa) Te npaBegHouUThy
(ApxaBa Mopa NOLITHBATH U OCUTYpaTH MOIITUBAKe JbYJCKUX NpaBa). 04-
roBOP Ha NOCTaBJ/bEHO MUTAaKE AAT je Y HAaCTaBKy TeKCTa.

10. ®YJIEP U MOPAJIHOCT BJIAAJABHUHE MNMPABA

Jlon ®ynep (Lon Luvois Fuller) Huje ce 6aBuo muTameM KakBa BJiaJia-
BUHA NpaBa per se Tpe6a 6uTH. PysiepoBy MHUCAO TPUMAPHO 3a0KYIL/ba Of-
HocC mpaBa u Mopasa (mpema Rundle 2021, 186). Mako ce ®ynep He 6aBH
HCKJ/bYYMBO AepUHHCcamkeM BJaJlaBUHe NpaBa, OH UIaK [10CTaB/ba ofpeheHe
KpuTepuje 3a gepuHUcale BJiaZaBuHe npaBa. 3a Oyaepa (Fuller 1960,
2), BlIaJjlaBMHa NpaBa MOCTOjU TaMoO TJije ce NOILITYje MpaBJAa U JbYACKO
JOCTOjaHCTBO, TZje NOCTOjU 3aKOHOZaBHa BJIACT YUjU Ce NPOINUCHU MOLITY)y
Y Ka/ia Cy HellpaBeJHY, I/ije MpaBHUJa BJACTH Cy/CKa BJIACT BjepHO ITPOBOJHY,
Te IZje OCTOjU He3aBUCHA CYACKa BJIACT KOja je CIpeMHa 3alUTUTUTH yIpo-
»KEHOT NojeJJMHLA Y C/Iy4ajy MOKyLIaja MOCTylalkba Ha apOUuTpapaH Ha4yMH.
[IpaBAa u JbYACKO JJOCTOjaHCTBO NPeJCTaB/bajy jeflaH 0J, OCHOBHUX esleMe-
HaTa BJaZlaBuHe npasa. OcMM Tora, NpaBHY curypHocT Qysnep He cMaTpa
HUILITA Make BaXKHOM, Te y CKJIQJly C TUM HarvallaBa Jja ce IPOIMCH Mopajy
MPOBOJIUTU U OHJIA Kajla Cy HempaBeAHU. TakaB craB mo/cjeha Ha Paxbpy-
XOBe IlpeJipaTHe CTaBOBe Y KOHTEKCTY GaJaHcupamwa u3Melhy npaBeJHOCTH
Y NpaBHe CUTYPHOCTH, T[je CMHUCAo NpaBa jecTe Ja OyJe NpaBejHO, aJld TO
HY>KHO He [I0/ipasyMujeBa /la ce HellpaBeJJHU 3aKOHU Hehe MPOBOAUTH.

Mopau, crora, urpa eceHuujasHy yJory y ®yneposoj dunoszoduju. 3a
dynepa, npaBHU CUCTEM KOjU He UCIyHaBa 3axTjeBe YHyTpalllber Mopasaa
IpaBa HUje caMo JIOUI NPaBHU CHMCTeM BeC HELITO IITO Ce YOINLITe He MOXe

26 O rpanuiaMa 3aKOHOZABHE BIACTU y XajeKOBOM KOHIIENTY BJaJaBHHE NpaBa,
netabHuje y: Williams (2008, 117).
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Ha3BaTH npaBHUM cuctemoM (mpema Rundle 2021, 196). Koje 3axTjeBe
paBoO MOpa UCIYHUTH KaKO OU 33JJ0BOJbUJIO KpUTepHUje YHYTpallher Mo-
pasa npaBa? IIpeMa @ysepoBOM MUIbERY, CUCTEM NpaBUJA Tpeba TeXHU-
TH oco6WHaMa Koje he mpaBO YYMHUTH OIUITUM; jaBHO 06jaB/bEHUM; He-
peTpOaKTUBHUM; J0BOJbHO jaCHMM; MOryhMM 3a NOLITUBAambe; peJaTUBHO
KOHCTAaHTHUM KpoO3 BpHjeMe; U yckaaheHUM n3MeDy AjesioBama JpKaBe U
nocrtaB/beHux npasuia (Fuller 1969, 46-91; Rundle 2021, 189). [lomenyTH
KpPUTEPUjU NpeSCTaB/bajy, OCUM 3axTjeBa 3a YHyTpallllby MOPaJHOCT MHpa-
Ba, UCTOBpeMeHO U PyepoBe KpUTepHje 3a LOCTHU3ambE H/leasa BJIaJJaBUHe
npaBa (npema Rundle 2021, 198). 3axTjeBu 3a oCTBapewe YHyTpallllber Mo-
paJia npaBa (B/J1aZjlaBuHe NpaBa) HEyTPaIHU ¢y U popManHu. Tu kpumepuju
ce He OZJHOCe Ha UCIyHbemwe CYNCTaHUjaHUX Kpumepuja, Kao ITO Cy NpaBs-
Jla ¥ NOLITHUBame JbYACKOT JOCTOjaHCTBA. MakK, TO HUCY jeAUHU KPUTEPHUjU
3a OCTBapeme BJaJlaBUHe IIpaBa per se jep, Kako CMO NPETXO0JAHO HaBesJu
- IpaBJa U JbYACKO JOCTOjaHCTBO CAcTaBHU cy Auo PynepoBor KoHIenTa
BJIaflaBUHe NpaBa. ONTOCT NpaBHUX HOPMU y Py/epoBoj KOHLENIUjHU BJa-
JlaBHHe NIpaBa [Ipe/iCTaB/bajy OCHOBY 3a OCTBapebe npas/e. [I[paBHU cucTeM
KOju PYHKIMOHHUIIE HA OCHOBY ONIITHX NPAaBHUX HOPMH, aJId U IPYTUX Ha-
BeJIeHUX KpuTepHja, y opMasHOM CMHUCIY je CJWYaH C MPUHIMIIOM NpaB-
ne (Fuller 1969, 215). ®ysepoBU yCA0BU 3a YHYTpalllkby MOPAJHOCT NpaBa
(Bs1agaBuHY npaBa) GOpMaJIHOT Cy KapaKTepa, ald OHU NpeJCcTaB/bajy TeK
OCHOBY 3a OCTBapebe BJaJlaBUHe N1paBa, a HUKAKo KpajikU Ucxol. BUTHO je
u3aBojuUTH U DysiepoB CTaB KOjU HAJA3UMO Y HEroBOM O6jallilberby Mpo-
Leca TpaH3ULMje U3 JEeCNOTCKe JAp)KaBe y JAp)KaBy BJafiaBuHe npasa. OH
oGjamimaBa Ja ce jelaH OJi HajBaXXHUjUX aclleKaTa HaBeJleHe TpaH3uliuje
orjefa y ycnocraBsbajy (OpMasHUX HHCTUTYIMja, Koje he 4jaHOBHMMaA
3ajegHule (mojefuMHLMMA) rapaHToBaTH ofpeheHo ydyemrhe y JoHOIIemYy
oJJyKa Koje ux ce aupektHo Tuuy (Fuller 1960, 5).

®ynep nocraBs/ba popMasiHe KpUTEpPHUje Kao OCHOB 3a OCTBapeme BJaja-
BUHE NIPaBa, 0K KpUTepHje CyNCTaHLMjaJHe IPUPOJe HaBOAH, alld He Jie-
¢duHUIIIe IIITAa OHU KOHKPETHO 3aXTHjeBajy. YoBjek y OynepoBoj KOHIENIHUjU
BJIa/laBUHE MpaBa UTpa jeIHY O/ K/bYYHUX YJI0Ta, KA0 U MOpaJ CaMoT IpaB-
Hor nopetka. Mako ce ®@yiep, per se, Huje 6aBUO NUTaWkEM BJaJjlaBUHe Ipa-
Ba, lberoBa MM Cao Npe/CcTaB/ba 3HaYajaH JONPUHOC JUCKYPCY KOjU ce BOAU Y
BE3U C KOHIENITOM BJjIa/laBUHe MpaBa. PysiepoBU KPUTEPUjU 3a YHYTPAILELY
MOpPaJIHOCT MpPaBHOT MOPEeTKa, KOju y3rpej MpeAcTaB/bajy U KpUTepUje 3a
BJaJlaBUHYy NpaBa, HECYMIbUBO CY U JlaHAaC peJjieBaHTHH, Te NMpeJCTaB/bajy
3HauyajaH JONPUHOC 32 CaBpeMeHo JeduHUCae BlaJJaBUHE NPaBa, HAKO Cy
OHH, MPeBaCX0AHO, GopMaJIHe NIPUPOJE.
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11. PA3 U BJIAJABUHA NMPABA KAO BPJINHA 3AKOHA

Ha noueTky TekcTa je HaBeJieH Pa3oB cTaB 0 pa3IMYUTOCTH U3Mehy BJa-
JlaBUHe TpaBa, Npas/ie, JbY/ACKUX IpaBa U JeMoKkpaTuje.?” Texuuire kberoBor
KOHLIEINTa BJIaJlaBUHe [IpaBa je Ha NpaBHO] cUrypHOcTU. Tako 3a Pa3a Bia-
JlaBMHa [paBa I0CTOjH CaMo aKo MPOU3BOAM npaBHe nockegule (Raz 1979,
153). /bynuma Tpeba BJaJlaTH Ha OCHOBY 3aKOHa U OHU Ta Tpebajy mourro-
BaTH, a CAaMH 3aKOHU Tpebajy OUTH TaKBOT CaZprkaja Zia ce JbYAH MOTY lbhMa
ucnpaBHo pykoBogutu (Raz 1979, 213).28 Ta gBa eJieMeHTa NMpeACTaB/bajy
eCeHLIMjy BJIaZlaBiHe npaBa 3a Pasa. OuursegHo je fa Pa3 nocras/ba npaBHY
CHTYPHOCT Kao IPUMapHH L[W/b BJIaJaBUHe paBa’, ajiu ce Ty He 3a/iprKaBa.
Hapaswe, Paz (1979, 214-218) y nokyiuajy oncexxHujer aebuHUcamwa BJa-
JlaBUHe NpaBa HaBOJU Jia y TaKBOM CUCTEMY 3aKOHU Tpeba 6uTu Moryhe
MOIITOBAaTHU 3aKOHE, KOjU Tpebajy OUTH TpaHCHAPEeHTHHU U jaCHU, pesaTUB-
HO CTAaGWJIHY, Tj. [la CE HE MUjemajy MpPevecTo; JOHOUIEHhE MTOCEOHUX 3aKO-
Ha Tpeba GUTH BoheHO TpaHCHApeHTHUM, CTAaGUJIHUM, jaCHUM M OINLITUM
NpaBU/IMMa; HE3aBUCHOCT NpaBocyha Mopa 6UTH rapaHTOBaHA; MPUHIUIU
NPUPOJIHE MPaB/ie Ce MOPAjy MOLITOBATH; CyJOBU MOPajy UMaTH MOryhHOCT
KOHTpOJIe APYTHUX IPaHa BJIACTH, ¥ JUMHUTHUPAHE IPUPOJiE — OTPAaHUYEHHU
y MjepHu y K0joj ocurypaBajy BJaJJaBUHy MpaBa; NMPUCTYI CyAy Mopa OUTH
3arapaHTOBaH; He CMUje Cce J03BOJIUTH Jia JUCKPELMOHO IPaBo crpevyaBamma
KpPUBHUYHUX Jjesia U3OMNIUTH NpUMjeHYy 3akoHa. CiuvyHo kao Dynep, Pas
NOCTaBJ/ba 0CaM KpUTepHUja 3a BJaJaBUHY IpaBa Koju Cy BUllle-Mame Qop-
MaJIHU KPUTEPHUjU KOju 6GU Tpebasd rapaHTOBATH NPaBHY CUTYPHOCT. Y
jenHOM oJf KpuTepHja, Pa3 HaBoJU NMolITHBake NPUPOJHE NMPABAE, AU By
CacBUM KpaTKO obpasyiaxke. Y TOM CMHUCJIY, OH JeUHUTUBHO CTaB/ba Te-
XKUILITE Ha MPaBHY CUTYPHOCT KaJla TOBOPU O BJaJlaBUHU npaBa. Takobep,
Pa3 HUje NPOTUBHUK OrpaHUYea 3aKOHOJABHE BJIACTU Y ofpeheHoM cTe-
neHy. Pa3 (1990, 336) cMaTpa /ja 3aKOHOAaBHA BJIAaCT Tpeba GUTH OTPaHU-
YeHa, ajli Ja CyAdje He Tpebajy 6utu ,duno30pcku aMOUIIMO3HE" jep UX
TO YMHH JIOIUM cyinjamMa. OrpaHuvere 3aKOHO/JaBHE BJIACTH Tpeba 6UTH Y
MjepH y Kojoj he ce rapanToBaTH GOpMaJHU KPUTEPHUjU BJIaJlaBHHE NpaBa.

JleMoKpaTcka Ky/JITypa, IpaBHa TpajulLibja Koja noApa3yMujeBa He3aBU-
CHO mpaBocybhe, pa3BujeHy paBHY NPOdECH]Y, MOJULIH]Y U APXKABHY CIYKOY
cy 3a Paza (1990, 339) ocHOBe 3a OCTBapele BJaJaBHHE IpaBa jep, Kako
caM UCTHYe — BJIaJlaBUHa IIpaBa ce He MOXKe OCTBApPUTH JOHOLIEHEM HEKO-

27 Taxobep nmornegaru y: Raz (1979, 211).
28 Buam: Raz (1980, 27).

29 Raz (1979, 214) npusHaje Ja je 0BaKBO feduHaKCambe BlaJaBiHe npaBa $pop-
MaJIMCTHYKO.
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JIUKO 3aKkoHa. Ctora je Pa3oBo pa3Mull/bakbe CIM4HO [lajcMjeBOM Kajja rOBO-
pY MpaBHOj U AE€MOKPATCKO] KYJTYpPH Ka0 OCHOBHOM YCJIOBY 3a OCTBapeme
BJIaJlaBUHe IpaBa. 3a pa3suky oA [ajcuja, Paz (1993, 6) pasymuje ga map-
JlaAMeHTapHa CYBEPEHOCT HUje KOMIATHUOWIIHA C BJIaJaBUHOM IpPaBa, ajd y
TOM CMUCJIY Jaje NpeAHOCT NapJiaMeHTapHOj CyBEpEeHOCTH.

ByiasaBrHa npaBa 3a Pasa je nHXepeHTHaA NpaBy - npaBo Tpeba goctuhu
HbeMy UHXepeHTHY BPJIMHY y BUJy BJajilaBuHe npaBa. PysepoBe KpUTepuje
3a YHyTpallllby MOPAJIHOCT IpaBa Pa3 cacBuUM omnpaBJaHO pasyMHjeBa Kao
dopMasiHe KpuTepHje, HO U Nopes Tora - Pa3oBo moumame BJIaZlaBUHE
npaBa ce pasJidKyje of ®yneposor, jep je Pysep cMaTpao Aa je BJIaJaBHUHA
npaBa [N0OBe3aHa ca yHyTpalllkboM Mopa/jHoluhy npaBa, Aok Pa3 BiajaBuHy
npaBa CMaTpa UHXePEeHTHOM NpaBy Kao TakBOM, 6e3 063Mpa Ha caMy Mo-
paJsiHOCT. Unak, oH HarJallaBa /ia BlaJlaBUHa IpaBa Moe CIY>KUTH MopaJy,
MaKo caMa BJIaJlaBMHa NpaBa He M0/ipa3yMujeBa HY>KHO U MOPaJIHOCT NpaB-
HOT nopeTKa kao LjeauHe (Raz 1979, 226). Y ToM cMHUC/ly HaBOAH apryMeH-
Te Y KOPUCT KOHIIeNTa BJIalaBUHe oMohy 3akoHa, objauiwaBajyhu aa Bia-
JlaBMHa NpaBa Kao UHXepEeHTHAa BPJIMHA 3aKOHA Npe/CTaB/ba UHCTPYMEHT Y
pykaMma Jby[H, I1a ce Kao TaKkBa MOXe yrnoTpe6/baBaTH Ha pa3/iMyUTe Hauu-
He jep je Kao TakBa MOpPaJIHO HeyTpaJHa.

12. BUHIAM U CYNCTAHUUJAJTHA AE®UHULINJA BTIAAABHUHE
MPABA

Tom bunram pedunuile BIaZlaBUHy IpaBa Ha c/befehM HayuH: Mopa
[I0CTOjaTH NpaBHA CUTYPHOCT (3aKOHU MOpajy GUTH jaCcHH, NpeBUAJbUBH,
pa3yMJbMBU Te JOCTYIHHU jaBHOCTH); IpaBHe CIIOpOBe Tpeba pjelraBaTH
Ha OCHOBY 3aKOHa, a He Ha OCHOBY JHUCKpellMOHe BoJbe IOjeJUHLa; Mopa
NIOCTOjaTH jeAHAKOCT NpeJ, 3aKOHOM; JpXKaBHU CAyXKOeHULU U Apyra Juna
C OBJIAILITEHEM CBOje OBJIACTH Tpebajy KOPUCTUTU Yy A0OpOj BjepH, He
npesiazehyd MmocTaB/beHa yCTaBHA M 3aKOHCKA OrpaHUYeHa; NOIITHBaHe
JbYACKHX IpaBa Mopa OUTH HeYNWTHO; JpKaBa Mopa Ha epuKacaH M
JljeJIOTBOpaH HauWH pjelllaBaTH NpaBHe CIOpoBe u3Mehy cybjekaTa mpa-
Ba, Y3 HEM30CTAaBHO NPaBO Ha NpaBU4YHO cybhemwe (Bingham 2011, 37-110).
Tewko je y jeaHoj neduHUIMjHU 06YXBAaTUTH CBe eJleMeHTe BJaJlaBUHe Ipa-
Ba, Te BuHram, no y3opy Ha Xajeka, HyZiu je/lHy CBeoOYXBaTHY JepUHULIH]Y
BJaflaBUHe npaBa. EBujenTHO, BuHramoBa sebuHuIMja BIaZlaBUHE paBa
CaZipKU U eJleMeHTe NpaBHe CUTYPHOCTH, CBPCUCXOAHOCTHU U NpaBeJHOCTHU
oJIMYeHe y TOLITHBakY JbYACKUX NpaBa jep, Kako HaBoAu XacaH6erosuh
(2021, 174) ,(..) MomepHO CxXBaTame NMpaBJe HHUje BUIlle apUCTOTEJOBCKH
alCTPaKTHO, Tj. CaJpKUHCKU HeoApeheHo. tbera 6uTHO oxpebyjy JbyAcka
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[paBa, UJIM IPaBa Y0BeKa, KaKo Cy Ce OHAa y MOYeTKy Ha3uBaJsa. M3 cajammer
yrja nocMmarpaso, u3 XXU Beka yHa3a/j, MOJIepHO IIOMMakbe MPaB/e MOXKeE Ce
jaCHO peKOHCTpyHCaTH, Na Cce JIaKo yBUba Jia ce y MoJiepHO Z,06a TpaBeHUM
cMaTpa OHO — OWJIO yCcTaB, GUJIO 3aKOH, 6UJI0 Ipecysa, 6UI0 MOHALIamke -
HITO je Y CKJaJy C MpaBUMa Y0BeKa, KacHUje HAa3BaHUM JbYJICKUM IpaBU-
Mma‘“. [I[paBeIHOCT, Tj. /by/ICKa MpaBa Cy KaMeH CINOTHLakha 32 YHUPULUPAHO
JebrHUcame BiaafaBuHe npaBa (Bugu Bingham 2011, 66-85). Anu ynpaBo
Cy JbyJICKa MIpaBa eCeHIIWja/IHU eJIeMEeHT BJIaJlaBUHE MPABa, KOjU y caBpeMe-
HOM KOHTEKCTY pa3/iBaja BJIaJlaBUHY IpaBa o/ BJaJlaBHHe noMohy 3aKoHa,
WJIM Apyraydvje Ka3aHo - thick o thin HauyrMHa JeduHKCcawma BJIaJjlaBuHe Npa-
Ba. CaBpeMeHO JepuHMCAb€e BJI3/IaBUHE MpaBa CaApKu cBa Tpu Paxbpyxo-
Ba eJIeMeHTa WJeje mpaBa — Off IpaBHE CUTYPHOCTH, IPEKO CBPCHCXO/HO-
CTH, CBe /10 caMe MpaBeJHOCTH, U TO Kao conditio sine qua non ofpehrBama
TOT M0jMa, a KOHIEMNT KOjH M30CTaB/ba NPUHIUI MPABEAHOCTH, Tj. JbYJICKHUX
npaBa, Npe/ICTaB/ba KOHLENT BJIaJlaBuHe noMohy 3akoHa. TakaB KOHUENT
ycnujeBa ¢acalHO NPUKa3aTH MPABHY CUTYPHOCT U CBPCUCXOAHOCT, JIOK je
KOHIIENT JbY/ICKUX MPaBa U30CTaBJ/beH UJIM CAMO JIeKJIapPaTUBHO MOCTABJ/bEH.

13. 3BAKJbYYAK

Tema AuCKypca 0 KOHIIENTY BJaZlaBUHe IIpaBa HUKaJa HUje O1JI0 INTakbe
Jla 11 Tpeba JAa Blajajy 3aKOHM Beh KakBU 3aKOHM Tpebajy BiajaTu. Ha
noyeTky, [11aToH U ApucTOTes Cy UCTULAAU Ja Tpeba Ja Baajajy npaBej-
HU 3aKoHH, JeduHulyhy nMpaBAy Ha MO3UTUBUCTHYKHU HAYUH, U TO Kao
Jloc/beIHO NpoBoheme 3akoHa. LluiepoH u AKBUHCKH Cy CMaTpaJiv Jja 03u-
THUBHO [IPaBO MOpa GUTH Y CKJIaAy C IPUPOJHUM NPABOM, aJIM IbUXOBE TEXKHHE
he ce ocTBapuTH Tek Paj6pyx0OBUM KOHLENTOM ,3aKOHCKOT HerpaBa“. Xo6c¢
(cnnyHO Kao ApucTtoTen) JedHHUIe TPAaBeAHOCT HA MO3UTUBUCTUYKH Ha-
4UH, JJ0K je JIok cMaTpao Kako je 3aJaTak Ap)KaBe Ja 3alUTUTH NpUpOAHA
IpaBa YOBjeKa U Jia ce BJalaBUHa IpaBa MoXe OCTBAPUTH CaMo I0K IOCTOjU
cynpeManuja napJsamenTa. [lajcu (cindHo Kao JIok) HacTaB/ba HapaTHUB O
napJlaMeHTapHOj CyBepeHOCTH Kao YC/JI0BY 3a IOCTOjakbe BJaJlaBUHE NPaBa,
aJIu Takobhep NpBHU Jaje eleMeHTe BJajaBUHe NpaBa. C Apyre cTpaHe, Kes-
3eH HacTaB/ba HapaTHUB IPaBHOr MO3UTHMBU3MA, IIPU TOMe NOCTaBJ/bajyhu
MHCTUTYLMOHA/JHE MNpeTIOCTaBKe 3a OCTBapeke BJaJlaBuHe mnpaBa. OH
HHUje cMaTpao Jja napjaMeHT Tpeba GUTH CyBepeH, LITaBHUIlIe, CMAaTPao je Aa
JleMOoKpaTcKy BehuHy (mapsiaMeHT) Tpeb6a OrpaHUYMTH ycTaBoM. Mnak, 3a
Kenzena npaBpa ocTaje jefjad ,TO3UTUBU3UPAH" TI0jaM, 0 KOjer ce A0Jia3u
Jl0C/beJTHOM MpHUMjeHOM 3akoHa. Tek Pagopyx, y ogpeheHoM cMmuciy, JO0HO-
CU CBOjeBPCHY ,peBOJYyLHjy" y pasyMUjeBamy OJJHOCA IIpaBHE CUI'YPHOCTU
Y NpaBeHOCTH, CTaB/bajyhy NpaBeJHOCT UCNpe], IpaBHe CUTYPHOCTH, ajlu
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Py TOMe, IITO je joul GuTHHje, AeduHULITYhY TPaBeJHOCT Kao MOIITHBAbE
JbyACKUX npaBa. Ha Taj HauuH je oMoryhuo /a ce mpaBeJHOCT Kao MPUHIUI
O/IBOjHY OJ1 IpaBHe CUTYPHOCTHU U MOCTaHe joj HaApeheHa, ITO je 0XKUBOTBO-
puiio upejy LunepoHa u AKBUHCKOT Jja IpUpoJHa npaBa 6yay HajpebeHa
MO3WTHUBHOM IpaBy, MIPUTOM He 3aHeMapyjyhu YHWeHHULY Ja BJjaJlaBUHA
IpaBa MOXe OINCTAaTH CaMO aKo MOCTOjHU MpaBHA CUTYPHOCT, Tj. aKO 3aKOHU
MOCTOje Kao MO3WTHBHOMpPABHU. XajeK, Ha KOHILY, joll cBeo6yXBaTHHje Off
Jajcuja nedpuHuie BIaaBUHY NPaBa, ajlk Ce U Hberosa JAepUHUIIMjA, KA0 U
caBpeMeHa buHramoBa JepuHUIMja BJIaJaBUHe IpaBa, reHepaJlHo IJIeJaHo,
TeMeJsbd Ha TpU PasiopyxoBa ejileMeHTa H/ieje IpaBa: IpaBeJHOCTH, IPaBHO]
CUTYPHOCTH W TPaBHOj CBpPCUCXOJHOCTU. HapaBHo, ®ysnepoBo ,MopayiHO”
rJleAULITe O BJAJaBUHU NpaBa, U Pa3oBo pasymMujeBamwe THUX IJIeAUIITA KA0
dbopMasHUX NPETIOCTABKYU 33 OCTBApEeH€ BJIaJaBUHE NPaBa MpPeiCTaB/bajy
3Hayaj AOIPHUHOC CAaBPEMEHOM pas3yMHujeBamy BJalaBHHe IIpaBa, HAPOYUTO
13 ¢popmaJsiHor yria feprHucawa BaaJjlaBUHe MpaBa.

[IpeMa ToMe, OCHOBHM eJIeMeHT BJIaJlaBUHe NIpaBa je IpaBeJHOCT, OAHO-
CHO CaBpeMeHUM pjedYHHMKOM Ka3aHOo - JbyJiCKa MpaBa — LITO He UCKJby4dyje
NpaBHY CUTYPHOCT U NMPaBHY CBPCUCXOLHOCT. /lp>kaBe ce BHILe He MOTY I10-
3UBaTH /a OCTBApyjy IPUHLMUI BJIaZaBHUHe MpaBa 6e3 MOITHBAKbA JbYACKHX
npaBa jep TO, CaBpeMeHHMM pjedYHHKOM Ka3aHO, NpejCcTaB/ba MYyKy BJa-
JlaBUHY noMohy 3akoHa. OBa Te3a Huje mpuxBaheHa 0[] CBUX CaBpeMeHUX
TeopeTH4yapa BJaJlaBUHe IpaBa, Ka0 HUTH caMa Mojjeja Ha BJaZaBUHY
npaBa ¥ Ha BJaZaBuHy momohy 3akona.’® [locTaB/ba ce MUTAkbE, LITA AKO
Jip’kaBa IOLITYje JbYZCKA IIPaBa, aJld He NOCTOjU NpaBHa curypHoct? TakBa
CUTyalyja NPaKTUYHO HUje Moryha, c 063MpOM Ha YMHbeHHULY /3, KaKo 6U ce
Jby/ICKa NIpaBa Kao TakBa MOLITHBaJa — Jp>kaBa Mopa UMaTH CHary ja BJa-
CTUTe 3aKOHe IIpUMjembyje jep, Y CyIpOTHOM JbY/CKa [IpaBa 0CTajy Ha HUBOY
JleK/JlapaTUBHUX NPUHIMIA. A Y aHApXHUjH Ce, IOTIYHO jacHO, JbY/CKA NpaBa
He MOy HUKOMe rapaHToBaTu. Takohep, ApaBe ce faHAC He MOTY N103UBa-
TH Ha YUIbEHULY [ MOIITYjy BJACTUTH YCTAB U J]a HA Taj HAUYMH y LjeJIMHU
OCTBapyjy MPUHLMI BJIaJlaBMHe NpaBa jep TaKBU YCTAaBH MOTY Yy NMOTIYHO
HeruparTu JbyJiCKa IpaBa, la CTOra JlaHac Jp>kaBe OCUM BJIAaCTUTHX yCTaBa
MoOpajy noumTuBaTyd U MehyHaposiHe cTaHJapAe Kaja Cy y NUTaWy JbyJcKa
npaBa U ¢1060/€e, a KOju NpeJiCTaB/bajy KpUTepHje Aa 61 ce oApeAnIo Ja U

30 0 rome nornegary y: Waldron (2015); (1989). Tako Llepemu BosigpoH (Jeremy
Waldron) cmatpa Aa noajesia Ha BJaZlaBUHY NpaBa M BJI3JaBUHY IoMohy 3aKoHa
Huje moTpe6bHa (2021, 97). Bpajan Tamanaxa (Brian Tamanaha) Haryamasa fga
NPUHLMI BjajZaBHHe oMoy 3akOHa BHlle MOBe3aH C JierajHowhy Hero BJjaja-
BUHA npaBa (2004, 96). Takohep, o cTaBOBMMA MCTOT ayTopa O ONACHOTH 3a BJIa-
JlaBHHY TpaBa Koja Jj0J1a3U Ofi IpeeKCTeH3UBHOT PUCTYyNa NPUIMKOM TyMadekba
[IpaBHUX HOPMH OJ CTpaHe CYACKe BJaacTH nomieaaTtu y: (Tamanaha 2006, 244).
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je Heka Jip>kaBa IIpaBeJiHa UM He. Y KOHTEKCTY BJlaJlaBUHe IpaBa, JUCKYpPC
KOjI/I Cce BOAWO Ol aHTUYKHX BpeMeHa 40 NO3UTUBUCTUYKE IIPAaBEJHOCTH 10~
BeO je [10 IpaBeJHOCTH Koja je U3jejHaYeHa C IPUPOAHUM IIpaBUMa YOBjeKa
— JbYACKHUM IIpaBUMaA. CTOI‘a, MMpaBHU MO3WTHBHU3aM JaHAC, y TOM KOHTEK-
CTy, NoJipa3yMujeBa NOLITHBabe JbYACKUX NpaBa jep JbyZAcCKa mpaBa (Kako
je paHUje HaBeJEeHO) Mpe/CTaB/bajy HE caMO MPUPOJHA MPaBa YoBjeka Beh
Y NO3UTHUBHA npaBsa. C/iMjesioM TOra, JaHac He IMOCTOjU CMeTHa Ja NpaBHU
NO3UTUBH3aM He MOJAPXKU MOJEPHHU KOHLENT BJaJaBUHe IIpaBa, KOjU YHY-
Tap cebe yK/by4dyje Jby/CKa NpaBa jep AaHac Jby/iCKa NpaBa NpeJCcTaB/bajy
NO3UTHUBHA NpaBa 4YoBjeka. CaBpeMeHO pasyMujeBambe BJlaJlaBUHe IpaBa
HaM TroBODH Jia je BJaJaBUHa IIpaBa 6e3 A0C/beJHOr MOIUITHBAKA JbYCKUX
npaBa ¥ cjg060/a, caMo IIyKa BJlaJlaBUHa noMohy 3aKoHa, Te Ja ce UCTHH-
CKa BJIaZlaBHHa IIpaBa MO>Ke OCTBAPUTH CaMO y3 MyHO NOIITHUBA€e JbY[CKUX
nmpaBa — He U30CTaBJ/bajyhu ejleMeHTe MpaBHe CUTYPHOCTH M CBPCUCXOAHO-
cTu. bBuTtHO je HAaIIOMEHYTH [1a OBAKO MCKa3aHa IVieJWIITa CABpeMEeHOTI' KOH-
LernTa BJIaJlaBUHE NpaBa NPEeJACTaB/bajy CyOjeKTHUBHA IVIEAULITA, Y3 MyHO
pasyMujeBame Ja NoCToje U Apyradujy Morjaefu Ha caM KOHLEIT BJaJaBU-
He NpaBa, Kao LITO je ¥ IPUKA3aHOo y CAMOM TEKCTY.
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“In Victory - Magnanimity”.
Winston Spencer Churchill

There should be no second thoughts - Sarotte’s book is thoroughly
researched, extremely well documented, rich in details, and thrillingly well
written study of the first post-Cold War decade. A job very well done! It
pushes the reader from one page to the next, from one event to the following
one, from one explanation to its possible alternative. The reader feels just
like reading an exceptional novel. The author’s crystal clear thinking has led
to the crisp and clear sentences, unambiguous and well explained insights,
making it easy for the reader to agree with them or not. And, with all these
qualities, perhaps the biggest value of the book is that it provides the reader
abundant food for thought about post-Cold War international relations,
about NATO expansion, so the reader is equipped to search for their own
conclusions, especially about post-2000 developments, those not covered in
the book - including Russia’s invasion of Ukraine in 2022, which is entering
its seventh month at the time of this review going to press.
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The aim of this review is to provide sufficient evidence to support these
assertations and some examples of the reader’s insights based on the food
for thought provided in this book. This can start in earnest with the title
of the book: Not One Inch. After all, perhaps it was one inch that changed
history. Or wasn’t it? Who should be blamed for that very inch? Or is it just
a propaganda framed question, not a proper historiographic one? Perhaps a
clue to the answer to the last dilemma should be found in the speeches of
the relevant incumbent officials.

In his annual end-of-year press conference in Moscow in December
2021, which in hindsight is evidently the first propaganda artillery salvo in
preparation for the invasion of Ukraine, Russian President Vladimir Putin
accused NATO of deceiving Russia by giving assurances in the 1990s that
it would not expand “an inch to the East”. “They cheated us - vehemently,
blatantly. NATO is expanding,” he said. He cited former US Secretary of State
James Baker as Exhibit One in his case and quoted a remark Baker made
to former President of the Soviet Union Mikhail Gorbachev in 1990, saying,
“NATO will not move one inch further East.” The incumbent Russian leader has
made the claim frequently about violation of the Western countries solemn
pledge not to expand their alliance. The claim has figured prominently as
an important component in the Putin foreign policy narrative that presents
Russia as the victim and aggrieved party. After Russia’s annexation of
Crimea in 2014, Putin accused Western leaders of having “lied to us many
times, made decisions behind our backs, placed before us an accomplished
fact. This happened with NATO’s expansion to the East”. In a speech at the
Munich Security Conference in 2007, which some observers consider to be
the end of Russia’s goodwill for partnership with the West, he asked: “What
happened to the assurances our Western partners made after the dissolution
of the Warsaw Pact?”.! That inch is obviously very important not only in the
Russian official narrative regarding the invasion of Ukraine, but generally in
the country’s foreign and security policy.

At the very beginning of the book the author confirms that this very inch
existed - it is in the title of the book with good reason. As in every good
historiography book, Sarotte’s voluminous study starts with the facts and
context of that very inch, a leading motif of the book. On 9 February 1990,
about three months after the fall of the Berlin Wall, US Secretary of State
James Baker was talking with USSR President Mikhail Gorbachev about the
unification of Germany, being aware that, due to the Soviet victory over the
Nazi Germany in World War II, decades later Moscow still had hundreds of
thousands of troops in East Germany and the legal right to keep them there

L All quotations from Putin’s speeches are according to Dettmer (2022).
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indefinitely. “To convince Gorbachev to relinquish this military and legal
might, Baker uttered the words as a hypothetical bargain: what if you let
your part of Germany go, and we agree that NATO will ‘not shift one inch
eastward from its present position?“ (p. 1). Hence, “one inch” was spelled
out indeed - it was about the unification of Germany - but it was definitely
not a promise, let alone a pledge.?

Nonetheless, Sarotte’s book is not about one sentence, not about one
ostensible pledge and its perception, but rather about the reconfiguration of
the world after the fall of communism, the crumbling of the Soviet empire
in Eastern Europe and the collapse of the Soviet Union, focused on strategic
security issues. “This book uses the fight over NATO expansion as its through
line. It tells the story not of the alliance itself but of the strategic choices
that American and Russian leaders made during their decade-long conflict
over the start of its enlargement to Central and Eastern Europe, and of
the cumulative weight of those choices on today’s world” (p. 2). Although
Sarotte’s book directly explores only the first decade of post-Cold War
relations between the West and the East - the period analysed in the book
ends with 2000, the year of political demise of Boris Yeltsin and the political
advent of Vladimir Putin - the book provides grounds for the reader to
consider the post-2000 developments, including further NATO expansion to
the East - those that for the time being, have led to all hell breaking loose in
Ukraine and no cooperation whatsoever between the West and Russia, but
rather hostility.

This book is about strategic trade-offs. On the Western/American side, the
main dilemma was about the stance towards the former Cold War adversary
- Russia, as the successor, by all means, of the Soviet Union. What should have
been the policy priority: security cooperation with Russia or providing firm
security for new democracies established on the ruins of the Soviet empire?
By choosing NATO expansion to the East, the new democracies proved to be
the priority for the US. Nonetheless, “This tougher attitude achieved results,
but it obscured options that might have sustained cooperation, decreased
chances of US-Russian conflict reocurring, and served Washington’s interests
better in the longer term” (p. 3). What happened was not inevitable; it was
a choice, first and foremost the choice of the US political elite. “Instead of
incremental accession by a large number of states, they had the alliance
extend the full weight of the Article 5 guarantee to a small number of states”
(p- 5). And every political decision has its own opportunity costs. The author

2 The record of conversation on that meeting as well as records and notes other

relevant meetings dealing with the NATO expansion are available at: https://
nsarchive.gwu.edu/briefing-book/russia-programs/2017-12-12/nato-expansion-
what-gorbachev-heard-western-leaders-early (last visited 31 July, 2022).
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points out two of them. The first one is path-dependency as “American
options for managing post-Cold War contingency—namely, through the
creation of a variety of relationships with such states, most notably with
Georgia and Ukraine—became dramatically more limited just as Putin was
rising within the ranks in Russia” (p. 5). The other one is, as pointed out
George Kennan, the former US ambassador to Moscow, who in the 1940s
had conceived the American strategy of containment, that “post-Cold War
NATO expansion tipped the balance too far away from protecting newfound
cooperation with Moscow” (p. 6).3

The main hypothesis of the book is that “NATO enlargement did not, by
itself, cause the deterioration of US-Russian relations. Major events happen
for multiple reasons; history is rarely, if ever, monocausal. American and
Russian choices interacted with each other, cumulatively over time, and with
each country’s domestic politics, to produce the decay” (p. 8). The decay
went much further since the book went to print in 2021.

Part One of the book (“Harvest and the Storm”) covers the years 1989-92
and opens with the fall of the Berlin Wall and new democracies ascending,
to the joy of most of the (western) world but, according to the author, “to the
horror of Putin and Soviet leaders who believe their victory in World War 11
earned them the lasting right to dominate Central and Eastern Europe” (p.
13). The origin of the title of this part of the book is a metaphor that Helmut
Kohl, the West German chancellor at the time, consistently used to advise
his fellow Western leaders how to respond: get the harvest in before the
coming storm. The West must rush in 1990 to secure the gains of its Cold
War success before hardliners in Moscow mount a resistance to Gorbachew.
Although Kohl was primarily, if not solely concerned with the unification of
Germany, the early period after the collapse of the Berlin Wall was the period
of the West’s rush to get as much as possible of the political spoils of the
Cold War victory. At the end of period covered in this first part of the book,
the Soviet Union was no more, and the George Bush Senior’s administration
was out of office.

There is no doubt that the fall of the Berlin Wall was a tectonic change in
modern history. As the author pointes out it “signaled the end of the Cold War
order and the beginning of another, as yet unknown; everything, including
NATO’s future, was on the table. Moscow could demand that Germany pull
out of NATO in exchange for Soviet approval of its reunification, a presumably
fatal development for an alliance that had been a prominent landmark of the
transatlantic world for forty years” (p. 20).

3 This is a crucial sentence from Kennan (1997) quoted in the book.
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The first issue in establishing a new order in chaotic time was the
unification of Germany - the most important country in Central Europe for
many, not only historical reasons. As well documented in the book, there
were three major players. The first one was the US government, which had a
clear goal: to maintain NATO in Europe and, in that way, to preserve the US’
leading role in Europe’s security; specifically to secure NATO'’s future in a
united Germany by extending Article 5 to the country’s new eastern territory.
The other player was Germany itself, with unquestionable political strength
and determination for the unification, whatever the cost may be. The third
player was the Soviet Union with its political elite in quite defensive mode,
aware that the foundations of its reign was crumbling, and without any clear
idea or aim, save the self-serving goal of survival, but with great leverage
due to the deployment of Soviet troops in East Germany since the end of
Second World War. As the author pointed out “Gorbachev himself apparently
did not yet know what he wanted, and both Bonn and Washington noticed
this indecisiveness” (p. 45). Nonetheless, for the Soviet establishment it was
obvious that the unification of Germany was inevitable. It was the head of
the KGB, Vladimir Kryuchkov, with impeccable hardliner credentials, who
pointed out at the time that “it is necessary to train our people gradually to
accept the reunification of Germany” (p. 46).

Considering this constellation, Sarotte points out, the US government
feared that the US and German goals were separable. “There existed realistic
scenarios under which the [German] chancellor could cut a deal with Moscow
to achieve German unification at the cost of NATO expansion beyond the
Cold War line, or even of NATO membership altogether. Kohl and Gorbachev
could reshape political order in Europe without having any Americans in
the room” (p. 44). According to the author, it was the US National Security
Advisor at the time, Brent Scowcroft, who later admitted that his nightmare
was Gorbachev making Kohl an offer that the German could not refuse: “an
offer for German reunification in exchange for neutrality” (p. 44).

With the German political elite ready to accept anything (in terms of
international relations) in exchange for the unification, with the political
elite of the Great Powers from Western Europe being without clear ideas,
with the exception of the traditional British concerns about a strong unified
Germany, and the French rather nebulous and entirely undeveloped ideas
of a brand new pan-European security system (a sad echo of Charles de
Gaulle ideas), with the Soviet political elite without a clear aim, though with
a substantial leverage, the author demonstrates that the crucial actor was US
President George H. W. Bush, whose response to the idea that Moscow might
decide Germany’s relationship with NATO was unequivocal and spoken
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with Texan sophistication: “To hell with that!” (p. 43). According to the US
President, a hard line was necessary because “we prevailed and they didn’t.
We can'’t let the Soviets clutch victory from the jaws of defeat” (p. 73).

Nonetheless, Sarotte demonstrates that it was not the determination
of the US president that was decisive, but something else - the economic
collapse of Soviet Union. After all, “It is the economy, stupid”. Hence, the
Soviet leadership was in the humiliating position to ask the West for financial
assistance. It was Germany that stepped in, providing concessionary loans
and grants, gaining diplomatic leverage in return. The frenetic diplomatic
manoeuvring, with Germany leaders doing the work for the US establishment,
made that a format two plus four for negotiations (two German states and
four victorious powers that divided Germany in 1945) was established and
an agreement was reached. According to the author, it was the West Germany
government that bought off Soviets for security concessions suitable for
Americans. “Using Kohl's ‘deep pockets’, they would take advantage of the
Soviets’ economic weakness and make financial and economic incentives,
not security concessions, the core of their strategy” (p. 74).

On 12 September 1990 the Treaty on the final settlement with respect
to Germany was signed in Moscow by the ministers of foreign affairs of the
six (two plus four) countries, including the Soviet Union.* Not only that,
according to the Treaty, Germany was to be united, but the country would be
free joint and/or remain in any alliance it wished to, meaning that the united
Germany would be in NATO (effectively Article 5, para 3 of the Treaty) - it
was about to become a sovereign country without the restrictions introduced
after 1945 - and Soviet troops were about to leave (East) Germany for good,
by the end of 1994.5 The Second World War was finally over.

Accordingly, the reader concludes, NATO moved to the East - not one inch,
but hundreds of kilometres, up to the border with Poland, with the explicit
consent of the Soviet Union government, both executive and legislative, as
the Treaty was ratified in the national parliament. So, about seven month
after the hypothetical question about one inch, which one could have
perceived as a pledge or understand as a promise, it was crystal clear that
this was neither a pledge nor a promise, that NATO had expanded to the East
and that the Soviet government had endorsed it in writing. The incumbent

4 Available at: https://treaties.un.org/doc/Publication/UNTS/Volume%201696/
volume-1696-1-29226-English.pdf (last visited 31 July, 2022).

5  There was around 380,000 Soviet troops with all military hardware located in

the East Germany at the time of the signing of the Treaty.
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Russian political elite and its fans in Russia and other countries may in
hindsight regret this development, lament over the political decisions of
the Soviet government at the time, but this book made it clear that it had
nothing to do with ostensibly broken promises and unfulfilled pledges. This
is not to say that the NATO expansion to the East was not one of the main
(if not the main), although definitely not only cause of deterioration of the
US-Russian relations, leading to the 2022 war in Ukraine, as demonstrated
by Mearsheimer (2022), but just to assert that the “not one inch” broken
pledge thesis is hardly anything other than a Kremlin’s propaganda gimmick
- definitely not grounds for serious debate.

Sarotte demonstrates that the August 1991 failed coup d’état by Soviet
hardliners was a watershed development.® “Shock waves from the failed
putsch rippled across the region. They fatally undermined Mitterrand’s
attempt to create some kind of a pan-European confederation; Moscow
now seemed less like a desirable partner and more like an unstable danger”
(p. 119). Furthermore, it was not only the stability of the Soviet Union
as a trustworthy partner that was in question, but, according to author,
the putsch provided a boost for the secessionist movements of the Soviet
republics, primarily the Baltic and Caucasian republics, and Ukraine. Perhaps
the crucial development, Sarotte concludes, was a power struggle between
Gorbachev and Boris Yeltsin, president of Russia, and the author refers to
Brent Scowcroft, former US National Security Adviser, who believed that the
Soviet Union was disintegrating, “almost completely because it was the way
Yeltsin could get rid of Gorbachev - by making the latter man into the leader
of a political entity that no longer existed” (p. 124). The Soviet Union was
no longer sustainable. And the author rightly points out that at the time the
Soviet collapse was expanding NATO’s opportunities.

The final blow to the Soviet Union, the author points out, was dealt by
Yeltsin who decided he needed to get far away from Moscow and Gorbachev.
Yeltsin, Ukraine leader Leonid Kravchuk, and Belarus leader Stanislav
Shushkevich (the three Slavic leaders with nuclear weapons on their
territories) took advantage of a previously scheduled visit by Yeltsin to
Belarus to retreat to Viskuli, a hunting estate in the Belavezha forest near the

6 Some people joined the putsch due to their disappointment and idealism, like

Marshal Sergei Akhromeyev, a Second World War hero and chief of the Soviet
General Staff at the time. He committed suicide after the putsch failed, leaving a
note saying, “I cannot live when my fatherland is perishing and everything that I
believe to be the meaning of life is being destroyed” (p. 119). The head of the KGB,
Vladimir Kryuchkov, a chief organiser of the coup, did not follow his example.
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Polish border, in early December 1991, and to reach an accord that dissolved
the Soviet Union.” Yeltsin had decided to map out the future only with them,
excluding other republics and the Soviet leader. The political elites of the
other republics decided to accept that future. Gorbachev had no choice.

With the demise of Soviet Union to the “dustbin of history”, to use the
expression of one of its founding fathers, the US administration’s main concern
was control of the nuclear arsenal, now located in four independent states
(Russia, Ukraine, Belarus, and Kazakhstan). The US goals were clear: to get
the nuclear-armed republics to renounce independent command authority
and to commit either to disabling weapons or transferring them to Russia
for destruction. Hence, the concept was that only Russia, as a successor state
of the Soviet Union, should remain a nuclear power, and replace the Soviet
Union as the permanent member of the UN Security Council. Hence, the
first priority for the US administration in the aftermath of the Soviet Union
collapse, according to the author, was to ensure the transfers of nuclear
arsenal from the three countries to Russia and enforcement of the START-II
accord on reduction of nuclear capacities of both the USA and Russia, rather
than expansion of NATO to Eastern Europe. The sudden death of the Soviet
Union turned the tables and produced other US priorities in international
relations.

If there is politically tragic person during this era it is undoubtedly
Mikhail Gorbachev, the last president of the Soviet Union. The author,
with substantial justification, believes that he should be blamed for it, as
“Gorbachev, an idealistic visionary, was undone by the overwhelming failures
of the Soviet system and his own ineptitude as a leader and negotiator. He
could not weather the political storm of 1991” (p. 144). A year lates, his US
counterpart was removed from office, as George H.W. Bush was voted out of
the White House. The time had come for new dramatis personae - Bill and
Boris.

Part Two of the book (“Clearing”), focused on the 1993-94 period,
explores the clearing in US-Russian relations after the storm in Moscow
and the potential that it revealed. Despite the upheaval in Moscow, the
author points out, reactionaries did not regain control as Kohl had feared.
Instead, remarkably, there was a precious second chance for the East-
West cooperation. The period ends with, according to the author, Yeltsin’s
tragic use of force against political opponents in Moscow and in the war in

7 Officially the accord is a set of agreements under title Agreements Establishing

the Commonwealth of Independent States. Available at: https://www.venice.coe.int/
webforms/documents/?pdf=CDL(1994)054-e (last visited 31 July, 2022).
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Chechnya, the resurgence of the Republican Party, and skilled manoeuvring
by insiders in Washington - all these developments cleared the way for
NATO expansion to the East.

It was precisely during this period that the political stage was set for the
expansion of NATO. The reader infers that there were three main players
(nations or groups of nations) with a substantial number of actors with
different scripts in the process. One player was Russia, at the time in deep
turmoil, both economic and political, as it experienced three major transitions
simultaneously: a political one, from authoritarian political institutions
to a democracy; an economic one, from a command to a market-based
economy; and one in the area of international relations, from superpower
and empire to a country of shrunken postimperial frontier and at peace with
its neighbours. Quite a demanding agenda!

There was one blow after other in all these areas, and all of them had
implications on the Russia’s relations with the West and further NATO
expansion to the East. The first significant political crisis, points out the
author, was Yeltsin’s decision in September 1993 to disband the parliament
and then to use military force against deputies, with tanks shelling the
parliament house, killing 145 and wounded 800 not only unarmed civilians,
but also fellow citizens. This was a domestic political success for Yeltsin,
but “While successful in the short run domestically, his use of violence
was a Pyrrhic victory abroad. It sent chills throughout Europe, particularly
Germany” (p. 172). The caveat was clear: if Russian executive government
is prepared to do this to its own citizens... Well, the reader makes out that
September 1993, with Yeltsin showing an unexpected willingness to use
violence to achieve political ends, demonstrated (it seems unintentionally)
to all abroad that the “Russian bear” was still alive and well.

On 31 August 1994 Russian troops left Germany for good. Although this
was envisaged four years earlier, by the Treaty on the final settlement with
respect to Germany, significant Russian leverage in relation with the West
was removed at that very moment. As Sarotte points out: “The farewell
ceremony marked a humiliating low point in Russian foreign policy. The
victory over the Nazis had been a central component of Soviet and Russian
identity, politics, and life for decades. Now Moscow was having to beat what
felt to Russians like an unworthy retreat.” (p. 192). The humiliation was
augmented by an inebriated Russian President who attended the ceremony
and made a spectacle of himself.

The First Chechen War, which started at the end of November 1994,
featured brutality that was supposed to offset the incompetence of the
engaged Russian military forces, which was televised across the world and
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inevitably, producing a bad image of Russia, and made an adverse impact on
Russia’s international relations. “The conflict also reduced Russia’s ability to
oppose NATO expansion because it seemed to prove that the states insisting
Russia remained a military threat were right. Seeking allies to defend
themselves against that threat suddenly seemed reasonable rather than
paranoid” (p. 206).

The other main player in the process of NATO expansion were the nations
of Eastern Europe that had escaped the Soviet empire and regained their
substantive independence. The appalling experience of the Soviet rule
and communism made that memory an unavoidable guidance for the new
post-communist political elites in these countries. For them, the first best
solution was full NATO membership, with security guarantees embedded in
Article 5 of the Charter.® According to the author, the two crucial countries
and leaders for the process were Poland with Lech Watesa and the Czech
Republic with Vaclav Havel. Both of them were dissidents-turned-presidents,
with substantial moral credit internationally (somewhat boosted by the
US media). It seems, according to the evidence provided in the book, that
Watesa was more effective. With the support of the Catholic Church, with the
straightforward approach - “we are all afraid of Russia” - of an electrician
from Gdansk (without the sophistication of a playwriter), with his rude
charm, and with a substantial US constituency of Polish origin, especially in
the swing states - such an outcome was not a big surprise.

Nonetheless, Watesa was aware that NATO expansion would not sit well
with Moscow. According to the author, “over dinner and drinks [...], Walesa
fairly easily persuaded Yeltsin to go along with a statement indicating that
Russia had no objection to Poland joining NATO. Yeltsin agreed to issue a
remarkable declaration that Polish membership in NATO was not contrary
to the interest of any state, also including Russia” (p. 164).°

The author provided ample evidence that it was not NATO that marched in
Eastern Europe, like Red Army did in 1944-45, but it was the desire of these
nations to obtain the Article 5 insurance policy against a repeat onslaught of

8  Although spelled out in sophisticated legal language, Article 5 effectively

stipulates that an attack against one of the members is an attack against all of them.
It is “all for one” rather than “one for all”.

9 Perhaps, or at least it should not be ruled out, Yeltsin was rather drunk, but

there was an important sideshow: “an implicit understanding that the Poles would
not intervene in the Ukraine in any dispute involving Russia except in the event of
a military attack.” (p. 164-165). Poland has not broken this “understanding” for the
time being: there has been no misunderstanding even with the ongoing Russia’s
military attack.
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the Red or any Russan army of any colour on these territories that moved
NATO to the East. It is Czech writer Milan Kundera who once defined a small
nation as “one whose very existence may be put in question at any moment;
a small nation can disappear, and it knows it”. The small nations in Eastern
Europe realized at the end of 20™ century that the best protection was to
integrate themselves in the modern international structures. So, celebrations
in the capitals of the new NATO members in 1999 were quite expected.'”

The third and unquestionably the most important player in this game was
the United States. The basic dilemma for the first Clinton administration
was how to handle the question: should there be new frontiers? Should the
priority of the US administration be long-term collaboration with Russia
(at some inevitable costs) or providing security for the former communist,
now democratic countries in Eastern Europe (at the costs of deteriorating
relations with Russia)? From the other viewpoint, the same dilemma could
be formulated as should a new security line be drawn, and if so - where
should it be? Perhaps the most important framework question was: should
Russia be considered a partner or an adversary? Friend or foe?

It was the US Department of Defence (civilians) and Pentagon (military)
people who wanted partnership with Russia, i.e. not antagonising the country
about NATO expanding to the East but creating an inclusive framework for
security and military cooperation. According to Sarotte, they did not want new
lines to be drawn, mainly because their priority was managing the aftermath
of the Soviet Union nuclear arsenal and creating a viable structure that would
enable the American military to be redeployed in other troublesome places
on the planet. Accordingly, it was US Secretary of Defence William Perry and
Chairman of the Joint Chief of Staff General John Shalikashvili who proposed
the Partnership for Peace (PfP). This was inclusive and well-balanced
concept that enabled all the nations in the East to move freely, depending on
their political preference, within this framework and to select the speed of
security and military adjustments. The author points out numerous virtues
of the PfP, perhaps the most important one bring that the Russian political
elite liked it. President Yeltsin labeled it as “a brilliant idea, it is a stroke of
genius”. With all these political advantages, President Clinton accepted the
idea and its implementation started at earnest at the beginning of 1994.

10 There were simultaneous celebrations in Warsaw, Prague, and Budapest in
March 1999 with magnificent fireworks, the festivities quite distinctive from many
recurring fireworks of other sort over Belgrade, Serbia that started few weeks later,
in the first NATO war operation in its history against a sovereign nation, conducted
entirely outside of its jurisdiction.
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Nonetheless, the author points out, there was strong opposition in the
US administration to the PfP, from the people whose strategic vision was
drawing a new line further to the East, entailing NATO Article 5 protection
(from Russia) for selected, not all countries. Sarotte points out that Russia,
naturally, was to be excluded from the club. In short, Russia was considered
to be a foe, and arrangements would be made accordingly. After President
Bill Clinton launched the PfP in January 1994, skilled bureaucratic in-
fighters, like National Security Advisor Antony Lake and Assistant Secretary
of State Richard “Bulldozer” Holbrooke, immediately, according to the
author, mounted an extended attack, with generous support from the US
Ambassador to the UN Madeleine Albright. With the 1994 mid-term elections
being a disaster for the Democratic Party, signalling that public opinion was
much more pro-Republican than expected, President Clinton changed his
view, sinking the idea he advocated earlier (PfP) for NATO expansion to the
East.

In September 1994, when Clinton already had made up his mind to expand
NATO, he told Yeltsin that there “will be an expansion of NATO... we're going
to move forward on this.” (p. 197). Trying, the author points out, to bring
everyone along, he reportedly softened the blow by reassuring Yeltsin “that
there were three ‘nos’ in place: no surprises, no hurry, and no exclusion
of any state from the expanded alliance” (p. 197). Yeltsin did not erupt in
response, but obviously remembered the pledge very well. The 1994 pledge
wasn't about not expanding NATO to the East; it was about how NATO would
expand to the East.

Nonetheless, out of the blue, at the NATO ministerial meeting on 1
December 1994, at which Russia was to sign accession to the PfP, a press
release was issued that “we expect and would welcome NATO enlargement
that would reach to democratic states to our East.” (p. 201). It was humiliating
for Russia, as its president learned about it from media reports. Sarotte
points out that “Yeltsin now felt angry and cheated. Despite Clinton’s promise
of three ‘nos’—no surprises, no hurry, and no exclusion—he now faced all of
them. He decided Russia would not sign the detailed PfP accords after all”
(p- 202). This was the pledge that was broken - not the ostensible “not one
inch”. The momentum of US-Russia collaboration was lost. Irretrievably, the
reader would add, in hindsight.

On January 13, 1995, Clinton gave a speech at a conference in Cleveland
on trade and investment in Central and Eastern Europe, during which he
described NATO expansion as “inevitable” (p. 208). In politics something is
“inevitable” only if a firm political decision has been made. This was the end
of any hope for a balanced solution, one that would take care of the security
concerns of both the Eastern Europe countries and Russia.
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Part Three of the book (“Frost”), chronicles the 1995-99 period, during
which the Clinton administration took a more aggressive stance on NATO
expansion, with the first three new members from Eastern Europe being
included under the umbrella of Article 5 of the NATO Charter and with the
disagreements with Russia over NATO military action in Kosovo. The author
points out that at the end of this period, “with both Moscow and Washington
having failed to create lasting cooperation in the thaw after the Cold War,
the Russian forces of reaction that Kohl had feared back in 1990 win out
after all” (p. 14). The advent of Vladimir Putin was a landmark political
development, although it did come out of the blue.

Compared to the previous two periods, this period, although longer, was
not as eventful - at least not in diplomatic terms. The US administration
decision to expand NATO was made in the previous period, so it was only,
according to the author, that two questions needed to be answered: when
and how? As to “when”, the answer was straightforward - after the 1996
presidential elections in both the USA and Russia, which both incumbents
eventually won. As to “how”, the question was twofold: which countries
should be invited to join NATO and what would be Russia’s role in this?
The US administration’s decision was to invite only three countries to join
the NATO in the first bout of expansion and to signal that the doors will be
kept open for the others. As to Russia’s role, the US answer was - none. Of
course, there was a PR demonstration of cooperation between NATO and
Russia, like the high-profile signing of the Founding Act on Mutual Relations,
Cooperation and Security between NATO and the Russian Federation, but
the document was, as author demonstrated, more about principles than
about well-specified rights and obligations of the signatories - it was far
more declaratory than binding, but it created the illusion that Russia was
onboard.

Although President Clinton’s concept was to buy-out the Russian political
elite once again - with G7 membership making it the G8 from that moment
on, accession to the OECD, WTO and the Paris Club - dark clouds gathered
in Moscow regarding collaboration with the West. Kozyrev was out and the
new foreign minister was Yevgeny Primakov, an old-school apparatchik and a
KGB breed of official. The change was noticeable immediately, as pointed out
by Strobe Talbott, a leading State Department officials during this period,!!

11 with President Clinton being a lame duck because he was completely
preoccupied with the Lewinski scandal and its political outcome, key persons for
dealing with NATO expansion Russia during this period were Albright and Talbott,
a close friend of Clinton’s from their days at Oxford, both ardent supporters of NATO
expansion to the East.
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as he found Primakov “to be a true believer in ‘Lenin’s maxim that all history
can be explained by answering one question, imaginatively translated by
Talbott as ‘who Kkills/beats/screws whom?”” (p. 250).12

Primakov was trying to minimise the impact of the now unstoppable
expansion of NATO to the East by proposing various restriction regrading
further NATO expansion and deployment of personnel and military hardware
in soon-to-be new NATO members (Poland, the Czech Republic, and Hungary)
but all proposals were rejected by the US administration. Russia was in the
midst of the 1998 financial crisis and needed financial support, and this
was the leverage used for the unconditional NATO expansion. It was, as the
author points out, “not one inch’ was gaining a new meaning: not one inch
was off-limits to the alliance” (p. 261).

The Kosovo War was a shock for the Russian political elite. Sarotte
emphasis that “Yeltsin and his advisors were horrified not only that NATO
would take the unprecedented step of bypassing the UN Security Council
in order to bomb a country but that it would do so for reasons unrelated to
either Article 5 or aggression against another state. Instead, unbelievably
in his view, the alliance was taking this dramatic step simply because of
actions inside a country’s own borders. Coming at the same time as the
implementation of enlargement, it seemed to prove irrefutably that the claim
NATO expansion would bring peace to Europe had been pure deceit. As one
US diplomat put it, ‘Yeltsin’s critics warned him: Belgrade today, Moscow
tomorrow!”” (p. 316). Of course, the reader concludes, it was Chechnya that
was on the mind of the Russian political elite. Not only Chechnya, but it was
definitely high on the list. Nonetheless, it was the end of benevolent attitude
of the Russian political elite towards the West.!3

Meanwhile, on the home front President Yeltsin suffered not only from
bad health but also from involvement in the largescale corruption, effectively
as part of “the Family”, a crime organisation run by his daughter Tatyana
and her soon-to-be third husband, the author explains. They all felt under
siege because Russia’s chief prosecutor, Yuri Skuratov, was looking into
presidential largescale corruption. Hence, President Yeltsin needed someone

12 The cynical reader would comment that not only the translation is imaginative,
but it is also even creative. What a pity that Talbott did not realise that his deeds
related to the relentless expansion of NATO to the East - regardless of Russia’s
interest - fit perfectly into ostensibly Lenin’s maxim.

13 One of the early reformers from the start of Yeltsin's tenure, Yegor Gaidar, a
private citizen at the time, contacted Talbott with a lament: “if only you knew what
a disaster this war is for those of us in Russia who want for our country what you
want” (p. 319).

900 Ananm MNdb 3/2022



Mpukasu

who would fix all these troubles. He found the man, the head of the FBS - the
successor organization to the KGB - and he got the job done, very well done.
His name was - Vladimir Putin. The rest is history.

In the final chapter of the book, Sarotte points out (before Russia’s invasion
of Ukraine) that “American and Russian choices, in a series of cumulative
interactions, had [...] yielded [..] a post-Cold War order that looked much
like its Cold War predecessor, but with a more easterly European dividing
line” (p. 339). Without disputing the claim, the reader can be somewhat
disappointed in such an outcome.

The author asks and answers the critical question: in hindsight (the one
before Russia’s invasion of Ukraine, as such was the timing of the publication
of the book), was NATO expansion a bad idea? Any serious response to
the question, specifies the author, demands another: bad for whom? “The
Central and Eastern European countries that pushed hard to join had a right
to choose their alliances, and were rightly thrilled when they succeeded in
joining NATO as full members, protected by Article 5 from the start” (p. 348).
In hindsight (before Russia’s invasion of Ukraine), NATO membership had
been good for them. Nonetheless, the author points out that “Ukraine was
left in the lurch, as were some other post-Soviet republics” (p. 348-349).

The other question is: was it bad for the United States? The author does not
provide an unequivocal answer to that question, although the book provides
ample evidence regarding superior policies from a US point of view, such as
PfP and the partnership with Russia regarding nuclear armament control
and reduction. The most direct answer to this question is a quotation: “As
the historian Odd Arne Westad wrote in 2017, it is ‘clear that the West
should have dealt with post-Cold War Russia better than it did, not least
because ‘Russia would under all circumstances remain a crucial state in any
international system because of its sheer size’” (p. 350). The reader infers
that the author’s position is that NATO expansion to the East was not so
good for the United States and that superior policies were available. After all,
Churchill did not recommend magnanimity in victory for nothing,.

Interestingly enough, the book does not include the question: was it
bad for Russia? But the book provided ample evidence, enough food for
thought in this respect - enough for a few insights for the reader. The NATO
expansion to the East undermined the position of liberal and democratic
political stakeholders and was not beneficial for their efforts to transform
Russia into a liberal society and free-market economy. On the contrary, NATO
expansion provided wind in the sails of hardliners, who had believed in an
authoritarian political order (with them in the office, of course) and tycoon
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infested crony capitalism, with multiple exchanges between the political and
business elites. And that very expansion created the perception in Russia of
an external threat, which in turn helped authoritarian-prone political actors
to be more effective in their impact on day-to-day political life in Russia,
especially in defining the political agenda. In short, the reader concludes that
NATO expansion had an impact on Russia - it contributed that Russia today
being worse country than it could have been. The historical responsibility
for Russia being what it is today is not only on one side.

Perhaps, at the end of the review, the reader should share just a few
additional takeaways from the book. The first one is that for a long time there
was nothing akin to the monolith American policy towards NATO expansion
to the East, but only ups and downs of the concepts and their political success.
The PfP concept was reasonable; it was a sound compromise and acceptable
to the Russian side, but then due to the political dynamics in Washington, the
other political notion ultimately prevailed. Those who advocated different
concepts did so for some specific even pragmatic reasons, for their ideology
and political and individual interests, not solely because they believed in
the ideas they were pursuing and advocating. These insights are so some
extent along the lines of the political economy of international relations.
Only somewhat, because what was predominant was the battle of ideas, the
battle of interests was only secondary.'*

Nonetheless, it is instructive that when the firm attitude of the US
political elite towards NATO expansion to the East was establishes, there
was effectively no deviation from it anymore.'®> Perhaps, the reader infers,
demonstrating credibility was a paramount for these US administrations
- even if the policy is wrong, it should not be publicly admitted; let us

14 The was not the case with the US engagement in Afghanistan, featuring not only
the lack of a clear goal of the intervention and incompetence, but also substantial
private interests conflicting with each other, influencing political decision
regarding the aims of the involvement and, especially, the methods for accomplish
those aims. Recently published documents about the American involvement in
Afghanistan (Whitlock 2021) demonstrate vividly the political economy of that
involvement, with corporate interests influencing quite inconsistent and shifting
political goal.

15 Since the book covers the period up to 2000, the reader lacks information
about internal debates in the US administrations after that period, if any, but
from the decisions of the subsequent administrations, it seems that there was
hardly any hesitations about it. Possibly with the exception of the Donald Trump
administration, but that administration is an aberration one way or the other.
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continue to apply it to demonstrated to the world that we are consistent in
policy making and credible in its implementation. In short, to uphold the
reputation of the United States.!®

The other observation of the reader, on the margins of the book, is that
the NATO expansion to the East did not happen in a Yalta-style framework,
with the great powers unmitigatedly deciding about everything. Important
players included countries in Eastern Europe just emerging out from the
Soviet empire and with determined leaders with substantial moral credit.
The world was quite different in 1990s compared to in 1945. In the 1990s,
it was not only sheer military power and prowess that counted. Hence the
rhetoric question, attributed to Stalin as a reply to US President Rosevelt at
Yalta - “The Pope, the Pope? How many divisions does he have in battle?”
- was irrelevant in the 1980s and 1990s. At that time the Pope was part of
this battle — he was Polish, he was an ardent anticommunist and anti-Soviet,
he inspired and encouraged many people not only in his home county but
across Eastern Europe, he supported firm security arrangements for the
countries in Eastern Europe. He was the most effective (spiritual) nuclear
warhead in the last chapter of the Cold War and a fulcrum for many nations
in Eastern Europe in the first chapter of post-Cold War history.

Furthermore, what is evident from the book is the idealism and
amateurism of the Russian political elite of the 1990s, at least the majority
of it, especially Kozyrev at al. This is quite similar, according to Morson
(2022), referring to early work of Aleksandr Solzhenitsyn, to the attitude of
1917 Russian post-revolutionary political elite (Kerensky et al). It should
not be ruled out that the political elites of the new democracies, those
who succeeded in overthrowing authoritarian leaders, seem to have been
under the illusion that liberal democracy itself, almost at a stroke of magic
wand, would solve all the problems and sort out all dilemmas. As if all the
problems, discrepancies and legitimately confronted interests, within the
country or in international relations, were actually the consequence of the
previous authoritarian regime. “We are friends now” was the attitude of the
majority of the new Russian political elite in the early 1990s. For the other,
American side, it was business as usual - taking care of what the political
elite believed was the US strategic interest against the other side.

16 Economic theory predicts that in the situation of asymmetric information,
huge investments that are sunk costs are a credible signal of the agent’s intention
not to exit the market. By initiating NATO enlargement, the US government made
substantial political sunk cost investments, demonstrating that the process would
go on - no exit from the strategy whose implementation has already started.
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There is a significant side effect of the US administration’s management of
its relations with Russia and its ardent support of Boris Yeltsin, the candidate
preferable to the US in the 1996 Russian presidential elections. The author
points out that the Clinton administration succeeded in convincing the IMF
to give Russia a USD 10.2 billion loan. As the author emphasises “Even better,
the loan did not commit Moscow to the IMF’s usual onerous requirements
for economic reform. [..] ‘the political purpose of this IMF credit was
obvious to everybody: helping re-elect President Yeltsin in the face of a
potent Communist threat. The IMF lost its credibility”” (p. 247). Exactly the
same manoeuvre was performed with IMF engagement in Ukraine when the
government favourable to the US was in the office. Accordingly, the US’ way
of supporting “friends” undermined international institutions and ruined
their credibility. Following these exercises, the IMF reports and decisions on
any country are always taken with a pinch of salt. That was not the case
during the Cold War.

In hindsight, which includes the war in Ukraine, it is tempting to
reconsider the Russian political elite’s concern that NATO’s bombing of
Serbia was a precedent for the bombing of Russia, as Yeltsin’s critics had
warned him: Belgrade today, Moscow tomorrow! If the Russian invasion of
Ukraine has demonstrated something, it is, at least for the time being, that
the West red line is that it should not be involved in military conflict with
Russia. After all, Russia is - unlike Serbia - a nuclear power. Taking that into
account in hindsight, the concern of the Russian political elite at the time
was exaggerated and it seems almost paranoid. Nonetheless, in the words
of Golda Meir “Even paranoids have enemies”'” hence the Russian concern
was legitimate. The other side at the time, it seems, could not have cared less
about that concern.

In post-24 February 2022 hindsight - with the war in Ukraine (a special
military operation, in Kremlin's parlance) entering its sixth month when this
review goes to press — many more questions can be asked, and many tempting
counterfactuals can be explored. For example, Kaplan (2022) asks if Estonia,
Latvia and Lithuania had not joined NATO, would they still be independent
states, and answers that from the viewpoint of the ongoing war in Ukraine,
that it is doubtful. Nonetheless, an equally legitimate counterfactual is that
had NATO not declared at the 2008 Bucharest Summit that Ukraine and

17" Although the insight is frequently attributed to Henry Kissinger, it is the reply
that Golda Meir is said to have made to Henry Kissinger who, during the 1973 Sinai
talks, accused her of being paranoid for hesitating to grant further concessions to
the Arabs.
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Georgia “will” join the alliance, would Russia - even with all the subsequent
changes of governments in Kiev - have attacked Ukraine.!® The reader is
simply not certain what the answer is.

Nonetheless, what is crucial is the great counterfactual. What if NATO
had not expanded one inch to the East? Technically, that would have
meant that NATO stepped a few inches, rather hundred kilometres back
to the West, with unified Germany as a neutral country. A distinctive new
security structure for Europe would have been established in this case,
with a substantially smaller possibility for drawing new lines, with a strong
- not only economically - and quite independent Germany in the middle
of Europe - a nightmare for many past generations. One way or another,
there would have been no pressure on Russia from a NATO expansion to
the East.!® The key element for verifying this counterfactual is that post-
Soviet Russia demonstrated substantial political and economic instabilities,
but almost none of them were related to international relations, but to the
nation’s internal features. The other insight of this counterfactual is that the
re-emergence of the imperial mentality and nostalgia for the old imperial
times (whoever the Tzar is) among the Russian political elite, after the shock
collapse of the empire, has not been only the consequence of the NATO
expansion to the East. And it is well documented in the book that Vladimir
Putin’s rise to political prominence has nothing to do with the expansion of
NATO to the East, through some of his policies could have been facilitated by
this expansion. His early rhetoric emphasising that “the demise of the Soviet
Union was the greatest geopolitical catastrophe of the 20™ century” had, it
seems, little to do with the NATO expansion to the East, but resonated well
with the political elite and some segments of the public. Obviously, imperial
nostalgia has deep roots - it did not need NATO expansion to flourish, but
the expansion helped.?’

18 It is Kaplan (2022) who considers that this move, inviting Ukraine to join

the NATO, was “a profound error” and explains that it was an outcome of the
irresponsible drive of George W. Bush for glory (“to lay down a marker”) following
the fiasco of spreading democracy Iraq and the lack of democratic spill-over effects
in the Middle East that were expected in Washington. Even for reckless players like
Richard Holbrooke “Ukraine is the most delicate issue” (p. 217). Not for George W.
Bush!

19 Another great counterfactual, similar to this one in terms of consequences,
would have been the united Germany being in NATO, but without any NATO
expansion east of the eastern borders of Germany. In short - not one inch beyond
the Oder and the Nissa border.

20 Independently of Russian imperial nostalgia, the book provides ample evidence

of the US imperial stance in international relations during the post-Cold War period.
It is intriguing for the reader that senior US officials have apparently not been aware
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The main problem, from the considered standpoint, is that the Soviet
empire crashed. It was the Soviet Union that lost the Cold War. It was Russia
left, actually volunteered to deal with the aftermath of the Cold War defeat.
It was surprising that the Soviet empire collapsed so peacefully (both in
Eastern Europe in 1989 and in the Soviet Union in 1991), with negligible
casualties. That was, according to Lieven (2022), a deviation from the
historical regularity that empires have broken-up violently, inevitability
creating death and destruction in many cases with a time lag that can be
substantial. Hence, for Lieven, the Ukraine war is just an expected, though
a somewhat delayed consequence of the dissolution of the Soviet empire.
“The invasion of Ukraine is the belated revenge of the old Soviet security
apparatus for what it sees as 30 years of humiliation, retreat and defeat.”

Nonetheless, the reader is not convinced that this was inevitable. Which
also applies to the deterioration of the US-Russia relations. As Michael
McFaul, the former US ambassador to Moscow, is quoted as saying, “Russia
was not destined to return to a confrontational relationship with the United
States or the West. What happened did not have to happen” (p. 345). This is
quite a convincing insight. As pointed out by MacMillan (2013), in analysing
the origin of the Great War, almost nothing in history is inevitable. In the
post-Cold War era, mistakes and bad judgments has been made on both sides
and the book provides ample evidence that both the US and Russian sides
should be found responsible for that deterioration. The relative contribution
is definitely hard to measure.

As to the recent bout of deterioration, it seems to the reader that perhaps
one of the problems has been bad communication, especially from the
Russian side and especially after 2000. No firm red line - a line that should
not be crossed - was clearly signalled by the Russian political elite regarding
NATO expansion. After the 2004 expansion, which included the Baltic
republics, former republics of the Soviet Union,?! there was rather a mild

of it or just take it for granted. As Madeleine Albright put it, “the key issue was how
to manage the devolution of Russia from an imperial to a normal nation” (p. 210).
By applying this standard, America has not been a normal nation, at least since the
end of the Cold War.

21 Though the Baltic republics became part of the Soviet Union after their
annexation in 1940, the 2004 expansion was a precedent, because for the first time
former Soviet Union republics entered NATO and NATO countries stepped up to
the border of Russia proper (apart from the border of the Kaliningrad enclave).
Nonetheless, as pointed out (Banka, 2019) in 2001, during a radio interview
with National Public Radio, when asked if he opposed the admission of the three
Baltic Republics into NATO, Russian President Vladimir Putin responded that the
issue could not be summed up in “a yes or a no.” He later added that “we cannot
forbid people to make certain choices if they want to increase the security of their
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reaction, and the 2007 Munich conference speech by Russian President Putin
was a list of complaints about what had already happened, not a list of the
future actions that should be off the table. Even after the 2008 kick-off of the
process of NATO membership for Ukraine, President Putin’s public reaction
was rather mild, with rather friendly gestures towards US President George
W. Bush at the opening ceremony of 2008 Peking Olympic Games. Perhaps,
Putin has subscribed to Stalin’s principle that “Cadres decide everything”??
therefore as long as his close allies, controllable “cadres”, are in the office
in Ukraine and Belarus, there is no reason for concern. Nonetheless, the
problem surfaced when his “cadre” Viktor Yanukovich was removed from
office. So the statement that “Ukraine in NATO” is the red line for Russia - if
that has been the case - was not properly communicated to NATO by the
Russia’s side.?®

A private conversation with a person from the Russian Putin-supporting
intellectual elite, and effectively a member of incumbent political elite,
perhaps even its inner circle, which took place in the summer of 2008, was
quite revealing. To the provocative question “Why is Ukraine so important
to Russia?” the brisk and bitter answer was “Because Ukraine it to Russia
what Kosovo is to Serbia!”. Be that as it may, the crucial difference is that
Serbia has not recognized Kosovo’s independence, and Russia, with ratified
international treaties, the Belavezha Accords and Budapest Memorandum,
has explicitly recognized Ukraine as an independent state, and acknowledged
its sovereignty and integrity. Also, neither Serbia and Kosovo have signed,

nations in a particular way”. In another appearance, Putin declared that Baltic
membership was “no tragedy” for Russia. These statements clearly were not a
ringing endorsement. However, by historical standards, this was the least public
resistance put up by the head of the Russian state. Vershbow (2019), insists that
during his stint as the US Ambassador to Moscow, at the time of NATO enlargement,
he heard few complaints from the Russian side when the Baltics formally joined the
alliance.

22 From: losif Visarionovich Stalin, Address delivered in the Kremlin Palace
to the graduates of the Red Army Academies, 4 May 1935, available at: https://
soviethistory.msu.edu/1936-2/year-of-the-stakhanovite/year-of-the-stakhanovite-
texts/cadres-decide-everything/ (last visited 31 July, 2022).

23 Mearsheimer (2022) claims that, according to a respected Russian journalist,
after the April 2008 NATO decision to start the accession of Ukraine, Vladimir Putin
“flew into a rage” in private and warned that “if Ukraine joins NATO, it will do so
without Crimea and the eastern regions. It will simply fall apart.” The reader infers
that had these words been told in straightforward manner to the other (NATO)
side, perhaps the accession of Ukraine would have been put on hold, with some
assurances to Russia that it would remain so for the foreseeable time. Furthermore,
had that message been sent to the American side before the April 2008 NATO
summit, one could not rule out that the outcome of the Summit regrading Ukraine’s
membership would have been different.
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like Russia and Ukraine in 1997, a friendship agreement, pledging mutual
respect for “territorial integrity” and the “inviolability of borders”. It seems,
in hindsight, that the incumbent Russian political elite, which has violated
all these ratified legal documents and complains about the broken ostensible
one-inch pledge, would like to undo the things that happened in 1990s, with
the demise of the Soviet Union, and to Make Rusia Great Again. Launching
an invasion of Ukraine will hardly achieve that aim. Although Sarotte’s book
vividly demonstrates that this war did not come out of the blue, that both the
Western and Russian sides contributed to the conditions in which it started,
the responsibility for this aggressive war against Ukraine rests only with
the Russian political elite and its decision to trigger it. As already pointed
out, nothing is inevitable in history - it is always about decisions. And with
decisions comes the responsibility for the outcomes.
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EpmosioBuy, Buktop UBaHoBuUY. 2021. OcHo8Hbie uHCMUMymol
epaxcdaHckozo npasa cpedHegekogoll Cepbuu u cmpaH KOHMUHEH-
manavHoll Esponsi (X-XV 66.). MuHCK: Besopycckui rocyaap-
CTBEHHbI! 9KOHOMHYECKUH yHUBepcuTeT, 301.

CprckoM NMpaBHOM MCTOPHjOM, CACBUM Pa3yMJ/bUBO, IpUMapHO ce 6GaBe
foMahy HayyHULIM. Y MebhyHapoJHOM HAy4yHOM JAMCKYypCy NPHUMapHO je
3acTyl/beHa y paZjoBUMa Koje ucTpaxkupauu us Cpbuje o6jaBsbyjy y 4yacomnu-
CMMa Y 300pHUIIMMA Ha CTPAHUM je3UIIMMa, MaJa ce Y 0CJie/itbe BpeMe Io-
HOBO I0jaBJbyje U J0OpoJoLLIa TeHAeHLHja 06jaB/bUBaba MOHOrpadpCcKUx
Jlesia 3a CTpaHy 4YuTalaykKy nyosuky (Ha mpumep, Popovi¢ 2021). Jowr cy
peba fies1a cTpaHMX HayYHMKA Ha TeMe U3 CPIICKe IpaBHe UCTOpHje U IJI0J, CY
yIJIaBHOM JINYHOT MHTEpPeCOBaka MojeAnHala 3a oapeheny nojay (Angelini
2014; Angelini 2019) nau anyHocT (Zimmermann 1962). MehyTum, 3a pas-
JIMKY OJf JieJla CTpaHala O CPICKOj U jyrOCJA0BEHCKOj NOJUTUYKOj UCTOPUJU
Koja y Hemrro Behoj Mepu npuBJ/iade naxkmy Jomahe cTpy4yHe jaBHOCTH (Be-
poBaTHO 360r WKMpHHe TeMe)!, nesa U3 npasHe ucrtopuje Cpbuje Hajuelhe
npoJiaze IMpeTeXHO He3anakeHo. To ce [AeJMMHYHO MoOXe O06jaCHUTHU

JouenT, [IpaBuu dakynrer YHuBep3uTtera y beorpaay, Cp6uja, nina.krsljanin@
ius.bg.ac.rs.

1 Ca cpmckoM M jyrocioBeHCKOM MOJUTHYKOM MCTOPHjOM CTBApH CTOje HEIITO

6osbe, Te mocToju Behn 6poj ayTopa KOjU Cy Ce Ha by YCpPeJCPeAHIH Yy CBOjUM
HCTpaXUBambUMa - Ha npumep, KoncranTuH Hukudopos (KoHcmanmun Hukugo-
pog) unu Jynuja JlobaueBa (FOaus Jlo6auesa) y Pycuju, Xonm 3ynaxayceHn (Holm
Sundhaussen) u Mapu-Xauun Yanuh (Marie-Janine Calic) y Hemaukoj u gp. [loce6-
HO MMa CMHUCJIA HU3/IBOjUTH MHTEpecoBame eKOHOMCKHX MCTOpHYapa, Kao IITO je
Llon Jlamn (John Lampe), 3a ucropujy Cp6uje, JyrociaBuje u mupe bankaHa, kao
CHPOMAIIHOT perHoHa GOraTor eBPOICKOr KOHTHHeHTa. HapaBHO, YHTamy CBUX
JleJla yBeK Tpeba NPUCTYIUTH KPUTHUKH, HAPOYUTO KaJja II0CTOje MHAMKAIUje O
npeay6ehemrMa ayTopa - ajau IVIaBHO je Aa NMOCTOje UCTPaXKMBama BaH AoMaher
TepeHa Koja Jjajy MOryhHOCT 3a Hay4HU JUjaJIoT U3 Pa3IMIUTHX NePCIeKTHBa.
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OYeKHBameM Jia ce y ibMMa Hehe Hahy HOBa ca3Hama U /1a Cy TO CaMo H3/1amka
KOja, IPETEKHO Ha OCHOBY JjoMahe JIUTepaType, TEMAaTHUKY NPUOIMKABA]Y
ny6JIMIU Koja He YUTa CPICKU je3uK. Heka gesa cy, HecropHo, TakBa. Au
YaK HU TaJja, YMHHU Ce, HUje 3roper Aa JoMahu HCTpaXUBa4M 3Hajy Kako ce
TeMaTHKa Hallle IpaBHe UCTOPHje MpeJCTaB/ba CTPAHOM YUTAOLY TE U A3,
10 moTpe6H, CaMU HaMUIly PaJjoBe HA CTPAHOM je3UKY Y KojuMa he HelTo
JOMYHUTH WM JeMaHTOBaTH. MehyTuMm, 4yak U KaZia He HalpaBe HAPOUYHUT
JOTIPUHOC UCTPaXKUBaly JoMahuX M3BOpA, CTPaHU UCTPAXXUBAYU MOTY V
CBOj paji YHETU HOBY, pyTrauujy MepcrneKTUBY — HAPOUUTO aKo Jiesio 060-
raTe ynopeAHoIlpaBHUM IIPUCTYIIOM — KOja MOXe JJaTU BpeJiHe NyTOKa3e 3a
JlaJba UCTpaxkMBama. CTora 61 Ha cTpaHa Jiesa Koja ce 6aBe fjoMahoM npas-
HOM UCTOPHjOM YBEK Ba/baJio 06PaTUTH aXKkby.?

AyTop oBe kmwure Buktop JepmanéBuu (Bukmop Epmososuu), uctopu-
yap mo o6pa3oBamy, Npejaje MpaBHY UCTOpujy Ha [lpaBHOM ¢akyaTeTy
Besnopyckor Ap:aBHOT eKOHOMCKOI YHUBep3uTeTa y MHHCKy. Y CBOjUM
Jl0CaIallllbM HCTPaKUBakbUMa NMPUMapHO ce 6aBHMO MPaBHUM CHUCTEMHMa
CJIOBEHCKHUX 3eMaJba Y Cpe/ilbeM BeKy Te je Beh o6jaBuo JBe MoHorpaduje
y KojuMa Jaje KpaTak Iperjej IpaBHOT cMCTeMa cpeAmoBekoBHe Cpb6uje
(EpmouioBuy 2003) u Yemke (EpmosoBuu 2015), y3 usBecHa nopehema ca
CPOAHUM IIpaBHUM cucTeMuMa. OBora myTa, ayTop je npef ceGe MOCTaBUO
aMOUIMO3HUjU 33aZlaTaK: Jia HelITO NpoAy6/beHuje aHaniusupa rpahaHcko
npaBo cpefwoBekoBHe Cpbuje, y3 LIMPHU YHOpPEJHU Nperye] NpaBHUX CHU-
cTeMa APYTUX CpelbOBEKOBHUX JIpXKaBa.

Beh Ha npBoj cTpaHULIM [IpeAroBopa, HaXal0CT, ayTop OTKpUBA npob.ie-
MaTUYHO HEKPUTHYKHU OJHOC NpeMa JUTepaTypH, No3uBajyhu ce Ha Tek-
ctoBe JoBaHa /[lepetuha u CBeTucnaBa bunibuje, Koju TBpAe [a je aHTUYKHU
o6esnck (crena) us Kcantoca (KOHKpeTHO, TEKCT Ha HbeMy Ha JIMKHUjCKOM
je3MKy) CIOMEHHK JpeBHE CpIICKe MHCMeHOCTH ¥ mpasal®> Mazga ce, Ha
cpehy, ayTop TUM CIIOMEHHKOM He 6aBU y KHU3M Beh ra CioMHmbe y3Tpej,
Ta ¥ CJIMYHE HEeOPOMaHTHYapCKe TBPAe NMOTKpell/beHe paJoBUMa ayTopa
KOjU ce y Hallloj Hayld JJOMHHAHTHO CMAaTpajy NceyfoHay4YHUM (OCHM IOo-
MEeHYTHX, NojaBbyje ce U [lemunheBa Teopuja 0 BUHYAHCKOM NHUCMY) INpPO-
BJIaye ce MeCTUMMYHO Kpo3 Liesqy KiUTry. Kako ce ayTop Beh jeleHujaMa
06aBU CPIICKMM NPaBOM, HE MOXKe I'a M3BHHUTH CJy4yajHA IpellKa: LITABU-
llle, OH Ce N03MBa Ha CBOje paHUje pajJioBe — He NOMUbYhH, HapaBHO, Aa Cy

2 BepyjeM aa ce ucrto, mutatis mutandis, Moxe NPUMEHUTH U Ha paZloBe KOjU ce

6aBe MO3UTUBHUM IIpaBoOM.

3 KpaTKy KpUTHKY OBMX TBP/HM U IPYBGHX METOLO/IOKHX IPEMIAKA Y HHXOBOM

W3HOLIEHY, HaMeleHy LIMPOj YUTala4uKoj ny6iuny, Beh je usHeo PapnBoj Papuh
(2005, 219-231).
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EeTrOBO OCJIakhalbe Ha Te AyOH03He TEKCTOBe Beh 030M/bHO KPUTHKOBAJIU
JIpyTH ayTopHu Ha pyckoM je3uky (Ilaxux 2019). CiuyHO ce MOXKe 3aMePUTH
Y CPIICKOM pelieH3eHTY Kibure npod. fp 3opaHy YBoposuhy, koju je Mopao
60J/be 3HATH O KAaKBUM je HanucuMMa ped. HapaBHO, He Moxe ce JelUAHO
TBPAUTHU HHU Jla Ce UCTpaXkMBalbe KOje Ha NMPBU IOrJe[ U3a30Be CKeIcy y
HayYHUM KpPyroBHMMa WJM YHjU ayTOp HHUje 10 o6pa3oBamy ClelHjajncTa
3a 06J1aCT KOjOM ce 6aBM He MOXKe HMCIIOCTaBUTH Kao Ta4HO!, aynu Kaja je
pey o TEKCTOBMMa KOjU ce OMIUTenpuxBaheHO cMaTpajy IceyJoHAyYHUM,
Koju cy Beh y Bullle HaBpaTa JeMaHTOBAaHM U Ha METOJOJIOIIKOM M Ha
YHbeHUYHOM IIaHy (Hop. Paguh 2005), 6110 KakBa eBeHTya/Ha TBpPAHba
Jia je y bMMa CKpHMBeHa 3aHeMapeHa UCTHHA MopaJia 64 6UTH NOTKpell/beHa
BeoMa 030M/bHUM JlOKa3uMa U MeTOJMYHOM aHaJIM30M. [epMaJoBHUY HUILITA
0/l TOra He YMHU: OH TBP/be ICey0MCTOpHUYapa y3uMa 3/JpaBo Ha roTOBO,
YaK UX Ha3uBa ,MI03HATUM HaydHUIUMA" (,U38€CMHbIMU YYEHbIMU") — KAKO
npuToM bunbuju npesume ynopHo nuiie Kao ,Bbunbu“ - a uxoBe pajioBe
,030M/bHUM HCTpaXuBambuMa“ (,cepbesHbimMu ucc1edo8aHusmu”) y OKBU-
py ,HOBe“ ucropujcke mkose (ctp. 27). TakaB NpUCTYN HA CaMOM MOYETKY
KIbUTe, HAXKaJIOCT, He CJAYTH Ha Ao6po. [lornesfajMo fasbe.

Kmura ce cactoju u3 ABa fesa. Y N1pBoM, YBOAHOM, KOjU YUHU OKO 4YeT-
BPTHHe MOHOTpadHuje, FOBOPU ce 0 U3BOPHUMa Cpe/ilbOBEKOBHOT IrpahaHCcKOT
npaBa pasMaTpaHUX 3eMa/ba. [lofie/beH je Ha JiBe IIaBe: IpBa ce 6aBHU pe-
[IMIIMpPaHUM U3BOPHUMa, a Apyra oHUMa AomMaher nopekJa. Pefpocies moxe
JleJIoBaTH HEOOUYHO, a/ld UMa XPOHOJIOLIKY JIOTHKY, 6yayhu faa je, 6apeM y
Cp6uju, penenuuja poMmejckux TekctoBa (y 3akoHompaBusy Cetor CaBe)
npeTxoAua omcexHujoj aomahoj koauduKauuju. JepMasoBUY, UIAK, O
3aKoHOIpaBUJIy [OBOPHU Y OJle/bKy O JioMahuM H3BOpHUMa (ycJiesi OpUTH-
HAJIHOCTU KOMIMJAuuje - cTp. 35), aJiu Kpyr peLUIMpaHUX HeolpaBja-
HO LIMpPH, NOCTyAMpajyhu npuMeHy 3eM/bOpaJHUYKOT 3akoHa U Exiore y
Cp6wuju Beh of 9. Beka. 3a ExJyiory To 06pasJiayke IOCTOjalbeM CJIOBEHCKHUX
pykomuca (Maja 4 caM JOMyIITa Aa Cy MOXJa Oyrapckor mopekJa), AoK
3a 3eM/bOPaiHUYKU 3aKOH CaMO M3HOCHU CBOje MMI/bele Ja je JOCIeo y
Cp6ujy y 9. BeKy U Aa ce MOpao LIUPOKO YIIOTpe6/baBaTH jep je 3eMsba 6u1a
NpUMapHO MOJbONPUBPESHO OPUjeHTHCAaHa — He Jajyhu HHKakKaB J0Ka3 3a
To AaTtupamwe (cTp. 15). 3aTuM oBJie JoAaje U 3aKOH CyA U JbyJieM, I10BO-
JIOM YHjer ImopekJia ce He ompe/iesbyje HU 3a jeJ[Hy oJ ocTojehrx Teopuja

4 PenpeseHTaTuBaH 3a NpaBHY UCTOPH]y je npuMep Majksa Bentpuca (Michael

Ventris), nosHator no AemrdpoBamwy sauHeapHor b nucMa, koje je 03BoJINJIO
HCTpakMBame npaBa aHTU4YKe [opTHHe. BeHTpHC je y 0BOMe ycrneo ynpKoc ToMe
LITO je M0 MPUMapHOM 06pa30Bamby 6HM0 apXUTEKTa, a ’herOBU NPBU JIMHTBUCTUUYKHU
paZioBU U3 MJIaflaslayKUX JlaHa NMOYMBAJIM Cy Ha MOTpeliHOM y6ehewy faa je jesuk
aHaJIM3UpaHMX HaTnuca 6uo eTpypcku. (Robinson 2002.)
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(koje peslTaTUBHO AeTa/bHO M3HOCH) Beh TBpAU Jla ra Tpeba cMaTpaTH OI-
IITECJOBEHCKUM CpeJHhOBEKOBHUM IPAaBHUM 300PHHUKOM Te CaMOYBEPEHO
npeTHoCTaB/ba Ja je ynoTpe6sbaBaH y Cpbuju, no3usajyhu ce camo Ha reo-
rpadcky 6suckoct Byrapcke (ctp. 18-21), nako suTepatypa Koja ce TUM
CIIOMEHHKOM 0361/bHHUje 6aBU TaKBYy MOTYNHOCT — caCBUM pa3yMJ/bUBO — HU
He NoMUbe (Ha npuMep, Makcumosud 2002; Hukosnh 2012).

OcuM cpnckor mpaBa, JepMajioBUY y Mawmoj wiau Behoj mMepu Kopu-
CTH U UMIIPECHBHO LIMPOK HU360p Jpyrux M3Bopa: BUHOZOJICKK 3aKOHUK,
HeKe moBes/be Oyrapckux BJajapa, Pycky mpaBay (moHerze u apyre us-
BOpe CpeJHOBEKOBHOI pPYycKOr mpaBa), mosbcke CrtatyTe (3akoHuk) Ka-
3umupa Benukor, yemke Cratyte KoHpasa OToHa, PoxxM6epcKy KHUTY U
(HecybeHu) 3akoHUK Maiestas Carolina, nutBaHcku 3akoHUK Kasumupa IV
u CratyT Benuke kHexxeBUHe JIUTBaHHUje, HeMauko CaKCOHCKO OIJeJaJo,
¢dpanuycku 360pHUK o6H4Yaja BoBe3uja Te mBeCKH 3aKOHUK Kpasba Mar-
Hyca EpukcoHa; nogayiie, Heke oJ] bUX Y IPEBOJY Ha PYCKHU U €A peJIAaTUBHO
Masio npaTtehe siuTepaType.

Y [pyroM, IJIaBHOM Jely KibUre IpHKa3aHe Cy OCHOBHE YCTaHOBE
Cpelb0BEKOBHOT rpabhaHckor mpaBa. AyTop y TEKCTy He NpPaTH HU pUM-
CKYy HU CaBpeMeHy MHCTUTYLHOHA/JHY WU NMaHAEeKTHY CHCTeMaTHKy Beh
npuMemwyje cnenudUyHy nojesny npusiarohbeny martepuju. [IpBU ozesbak
ce TU4Ye 06JIMKA CBOjUHE — U Y HbeMY Ce NIOMHUIbY CBU OGJIMIM KapaKTepu-
CTUYHHU 32 CPeJibU BeK, YK/bydyjyhu U deynanny, ajv U 3aJpyKHY CBOjUHY.
Tako Taj ofe/bak — HeCTaHAAPJHO 3a JAHAC, CMUCJIEHO 33 CPeJibH BeK -
CaZip>k¥ U OCHOBe MOPOJUYHOT mpasa. J[pyru ofie/bak je nmocseheH npaBHOj
Y IIOCJIOBHOj CIOCOGHOCTH QU3HWYKUX JIMLA, TpehH MojMy MmpaBHOr JULA Y
CpelilbeM BeKY, YeTBPTH OGJIMraljMOHOM M IEeTH HacJeJHOM npaBy. bpauHo
npaBo (HU NOPOJUYHO BaH NUTakha NOPOAUYHE UMOBHHE) HUje pa3MaTpaHo
y TEKCTY: KaKo ayTop 3a TO He Jaje HUKAKBO 00jallltbebe, BEPOBATHO je Jia
ce PyKOBOJMO CaBPEMEHOM PYCKOM CUCTEMATUKOM NpeMa K0joj HOPOAUYHO
npaBo He cmaja y rpabaHcko nmpaBo Beh npejcTaB/ba OIBOjeHY IpaHy, Te
cTora Huje HU 06yxBaheHO HAcJIO0BOM.

HakasiocT, mesy KibUIY KapaKTepulle BeJUMKH CTelNeH IOBPIIHOCTHU:
IIOHEeT/le je M3a3BaHa NpPONYCTHMa y Kopuluhewy JHTepaType, HNOHETAe
HeNnaX/bUBOIINY y 3aK/by4MBamy M MOTKPEN/bHUBAKY TBPAHU H3BOPHUM
nojanuMa. Tako, mpuMepa pajy, ayTop U3HOCH CMeJsy TBpAmY Aa cy Cre-
¢dan [lpBoBeHyaHu u CBetu CaBa 3ajeJHUYKH CAacCTaBUJIM 3aKOHOIpPABU-

5 AJTepHATHBHH pasJior, 6/IIKM M3BOPHOj rpahu, 6HO G Taj ITO je GpadyHO

npaBo y HajBehoj Mepu pery/rcaHO KAaHOHCKHM MpaBoM; MehyTuM, pe 64 ce ove-
KHUBAJIO JIa TO ayTOp TNIOMEHE.
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Jo (cTp. 31, 35, 63-64, 200, 260), He HaBoAehu MPUTOM HUKAKaB HU3BOP
OCHM COIICTBEHE paHHje KIbUre O CPIICKOM NpaBy. YcariameHocT pedopmu
LpkBe U ApkaBe 6pahe Hemamwuha Huje ynuTHa: y 6pojHOj IUTEPATYPU TO
ce pasMaTpa U3 pa3/IMYMTHX yIyioBa (Ha npuMep, by6ano 2016, 103-122;
Kpusbanun 2019), asiv He NOCTOjU HUjelaH U3BOPHU IOAATAK KOjU OU Cy-
repucao KoayTOpCTBO CPIICKOTI Kpa/ba Y HAaCTaHKy 3akoHompaBuia. /lasbe,
roBopehu o BpcTama CBOjuHe y cpefHOoBeKoBHOj Cpb6uju, JepMasoBUY
NOMHIbe MUJIOCHUKE Kao Jia je ¥ MUTamwy nocebHa BPCTa JpKaJjala ycaoB-
HUX I0Ce/ia — HeKa BapHjaldja Ha TeMy npoHujapa (ctp. 131-132). AyTop je
OYMUIJIEZTHO HECBECTAH Jla Ce TEPMUH KOPHUCTHO Jla O3HAYH JIUIE Koje je To-
CpeZi0BaJIo, OAHOCHO [IOMaraso y U3Bplliey ‘MuaocTH (Hajueurthe Biajape-
Be), TO jeCT BJIajilapeBe BoJbe /1a 3aK/bYYH HEKHU 110Ca0 WJIH Jjapyje HeKo JIUIe
(bsrarojeBuh 2001, 99-139). Humasio 4yiHO - jep 32 Ty TeMYy KOPUCTH CaMO
v3/Jama U3BOpPa, a He U JUTepaTypy. Kaja roBopu o pomncTBy, npomyuTa
Jla IpuKaxke Beh BUIlIeBEeKOBHY HAay4HY NOJIEMUKY O TOMe Jia JIU Ce OTPOLU
Cpe/ilbOBEKOBHOT CPIICKOT MpaBa MOTYy cMaTpaTd po6oBuMa®, a Ha jeJHOM
MECTY, Y KOHTEKCTY TProBUHE po6JbeM, KOPUCTH He3rpanHy popmysnanujy
KOjOM Kao fia cyrepuile ja cy /lybpoBHUK U BocHa y mo3HOM cpe/itbeM BeKy
6usn geo Cp6uje (cTp. 141).7 3a cI0BEHCKY ped ,roCT” TBPAH, 6€3 HKaKBUX
pedepeHIy, Aa je mOTEK/IA O/ IATUHCKOT ,hostis“ y 3HaYewy ,HenpHujaTesb’,
MaKo y CaBpeMeHOj IMHIBUCTUIM JOMUHHPA CXBaTame Jla 06e peyu MoTUIy
0/l HEYTPaJIHOT UH/0EBPOIICKOI NI0jMa Y 3Hauemy CTPaHIa, JollbaKa, U Aa
je pey ,hostis" Tek KacHUje, TOKOM yroTpebe, cTekJa cajila npuxBaheHo He-
raTuBHO 3Haueme (benBenuct 2002, 58-61).

[luTamby rpajjoBa Kao NMpaBHUX JHIlla ayTop mnocBehyje HeyjegHadeHy
nakwy, BUllle ce ycpeacpehyjyhu Ha ymopeaHe mapasiesie HETO Ha CpPIICKe
n3Bope (cTp.159-175), Te He mpaBH [OBOJBHO jacHY AubepeHIHjaLHjy
“3Mehy pa3/MUUTHUX KaTeropuja rpajioBa, Koja je oJlaBHO yoOW4ajeHa y

6

pa.
7

By6asio (1997) naje kpaTak nperJie/ noJieMUKe U KBaJIUTETHY aHAJU3y U3BO-

,TOKOM Ieprojia CBOT MocTojama KoA JyxkHux CioBeHa (mo moderka 15. Be-
Ka) OBa yCTaHOBa [pPOINCTBO - NPHUM. NpeB.| NpeTpIeJsa je U3BeCHe U3MeHe, Ma-
Jla Cy U Ja/be OCHOBHM M3BOpH porncTBa y deynanHoj Cpbuju, kao U y Apyrum
CJIOBEHCKHUM Jip>KaBaMa, OCTa/lIM PaTHU IJIEH U Ly»KHUYKO porncTso. [ogune 1400.
onsykoM CeHarta rpaja /lyGpoBHUKA TProBUHa po6JsbeM je 3abpameHa. Jlo Taza ce
o6aBsbasia y bocHu u pyruM npuMopckum obsactuMa 3emsbe.” (,3a nepuod csoezo
CyWecmsosaHusl y HXCHbIX ca1aesaH (0o Hauaaa XV 8.) smom uHcmumym npemepnen
HeKkomopble U3MEHeHUsl, XOmsl NO-npexcHeMy OCHOBHbIMU UCMOYHUKAMU pabcmea
8 ¢eodasnvHoli Cepbuu, Kak u 8 dpy2ux CAABSIHCKUX 20cydapcmeax, 6blau 80€HHbIU
nsaeH u doazosas kabaaa. B 1400 2. nocmaHossaeHuem CeHama 2. [ly6posHuka pa6o-
mopezoe.isi 6blia 3anpeweHa. [Jo amozo oHa gesaack 8 bocHuu u dpy2ux npumopckux
patioHax cmpaHbl.”)
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Hawoj npaBHoj uctopuju (TapaHoBcku 1996, 122-128). Tume HapouuTO
CTBapa NOoTrpelIHy CJIUKY 0 Behoj MHKOpIOPHUCaHOCTH NPUMOPCKUX IpajioBa
y CPIICKM NTPaBHU CUCTEM HeTO LITO je 3apaBo 61JIo Mocpesiy, a HeynyheHoM
YHUTAOIy He oGjallbaBa IOBOJHHO jaCHO HH KOje Cy Of] jalpaHCKUX KOMYyHa
ynasuiie y cactaB Cpb6uje, a Koje ce IOMUBY Kao ynopeJHU npumepu. Us
oApenaba uiaHoBa 169. u 170. lymiaHoBOr 3aKOHHUKA 0 3/laTapuMa U3BOAHU
3aKJ/by49aK O APXKaBHO] 3alITHTH ecHadcke opraHusanuje (cTp. 165-166),
HU He NOMUbYhH y IUTepaTypH JOMUHAHTHO TyMaueme Jia je ApKaBa LITH-
THJIa perajHo MpaBo Ha KoBame HoBua (TapaHoBcku 1996, 188-189)8 ¥
YBOAY 0Zie/bKa 0 06/ IMralMOHOM NPaBy U3HOCH NMOTIYHO HENOTKPENJ/beH Ha-
JIa3 Jia je CTAaHOBHHUILUTBO paHe CPIICKe Jip>KaBe KOPHUCTUJIO HOPMe PUMCKOT
NpuBaTHOr IpaBa, O6yayhu Ja ce HaceJusJ0 HAa TEPUTOPHUjU HeKaJalllkber
Pumckor napctBa (cTp. 176). Y ofie/bKy 0 06JIMraliMOHOM NpPaBy ABAaNyT Ce
NOHAaBJ/ba TOTOBO UCTH Macyc 0 3aKOHONPAaBU/y Kao U3BOPHUKY pyKOIHcCa
pycke KpMuunje, y3 Ko3MeTHUYKe U3MeHe, aJu ca UCTOM CYIITHHOM U UCTUM
CnucKoM ¢pparmMeHara U3 poMmejckux ussopa (ctp. 189-190 u 201), ouuries-
HO Kao IocjeAula Tora LITo je ayTop y MoHorpadujy MHKOPIOpHcao CBoje
paHUje YJaHKe O pa3JUYUTUM yrOBOPHUMaA, Y KOjuMa Cy HaBoheHM UCTH Mo-
Janu. Hu camo nHKopriopucame HUje U3BeJleHO Ha CACBUM KOpeKTaH Ha4yuH
jep ce TeKCT Npey3uMa y LieJIMHU 6e3 HalloMeHe Jia je pey o Beh 06jaB/beHOM
YJIaHKY - y3 CaMO TaKBY U3MeHY /Jia ce JOTUYHU YJIaHaK MOHEeT/e UTUpa.

Kao HapouuTo HeraTuBaH NpHMep Te NpaKce MOXe ce MUCTahu ojesbak
0 YroBOpy O 3ajMy, ¥ KojeM Ha jegHoM MecTy (cTp. 208-209) JepmanoBu4
TBpAW JAa je 3abpaHa y3uMama KaMare LPKBEHUM JIMIMMa YKHUHYTA..
XpUCOBY/bOM Kecapa ['perypa (sic) maHactupy CBeTux ApxaHresa u3 1388.
rogvHe! PedepeHiia Ha kpajy Tor nacyca ynyhyje Ha ikeroB 4jaHak o peas-
HUM YTOBOPHMMa Y PUMCKOM M CpeJHOBEKOBHOM CPIICKOM IpaBy (Epmouio-
Bu4 2017, 102), y KojeM ce Hayla3u UCTU TEKCT roToBO ad verbum, caMo 6e3
HMKakKBe pedepeHlie. A UMHLEHUYHO CTame je JajeKo OJi OHOT Koje je Mmpu-
Ka3aHO y KIbH3HU. AyTop MOoXXe MHUCIUTH jejuHO Ha CBeToapxaHhes0BCKy

8 'y IlpuspenckoM npenmcy, Koju je M JepManOBHY KOpHCTHO, Wi 169. (1o

By6asoBoj Hymepauuju 1696) riacu: ,Ako v ce Habe 3/aTap KM3BaH rpajoBa
Y TproBa LIApCTBa MU, y HEKOM CeJly, Jla ce TO CeJIO pacesy, a 3JlaTap JAa ce cra-
an’ (,Awre gy ce wopbTe 31aTapb wcBbHB IpaloBb U TPLroOB L@pbCTBA MU, Oy
KoeMb cesrb, 1a ce TO3M CeJio pacie W 3/1aTapb wxzaexe.”); y wi. 170. ce poxaje:
LA y rpagoBrMa napeBuM Jja 6opaBe 3JlaTapy U JAa Kyjy apyre norpe6e. (,U oy
rpazoBbx napebx ga croe 3siatapie u Ja koBoy uHe notrph6e.). (By6ano 2010,
112, 214). JepMasoBUYy NpoMUYye pesieBaHTHU 4. 169a, KOju He IMOCTOjU Y
[Ipu3speHckoM, au ce jaB/ba y ATOHCKOM U jOLI HEKOJIMKO PYKOIHKCA, KOjU IJ1acu:
,AKO ce Hahe 3yaTap y rpasy Aa Kyje HOBAI] TajHO, Jia ce 3/1aTap CHNaJH, a Tpaj
Jla JIaTHU 7100y KOJIMKO pekHe nap.” (,Ako ce w6pbTte 3/1atapb oy rpagoy koeb
JIMHape TalHO, Jia ce 3/1aTapb WKJexe U I'paZib Ja IJIaTH 71060y LITO peye 1ap.)
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XpucoBysby napa /Jlymana, usgary usmeby 1348. u 1352. rogune (Mumunh
u Cy6ortun loay6osuh 2003, 16-17)°, y kojoj ce momMuibe 1a je kecap Ipryp,
y3 1lapeBo 07j00pebe, MPUI0KUO LIPKBU U ,,/labMKMBa KaMaTHUKA', C 06aBe-
30M /Jia Zlaje MaHACTUPY OCaMHaecT Jinculla roaunre (Ibid. 91, 122). Uctpa-
»KMBAYM Cy U3HOCHJIM Pa3JIMYUTA MUI/bEA O TOME — O YBeperha Ja ce h3a
,KaMaTHUKA" Kpuje HeKo Apyrauuje 3aHuMame (TapaHoBcku 1996, 658),
JI0 CTaBa Jia ce HUje cMaTpasio NpobeMaTHYHUM Ja [PKBU 6yae nojpehen
CBETOBHAK KOjU Ce JieraqHO 0aBH JaBalkbeM HOBIA HA 3ajaM y3 KaMa-
Ty (MujatoBuh 2012, 496; l'ojkoBuh 2021, 67) - anu HUKO HUje U3BOJHUO
3aK/byyak Jia je TUMe YKMHyTa 3abpaHa LpKBEHUM JIMIIUMa Jla Ce KOPUCTe
kaMaToM. Kako u 61 - kaj ce ucra 3abpaHa U3pUYHUTO [10jaBJbyje KacHUje y
uctoj xpucoBysbu.l? O cBeMy ToMe Ko/ JepMasioBU4ya HeMa HU PEYH.

[IpuMepa, HaKaJ0CT, MMa joll U He 6M GMJIO CMUC/IEHO CBe UX HAaBOJHU-
TU. Moxe ce 3ana3uTH U HEJOBOJ/bHO Kopuilhewe pesieBaHTHE CaBpeMeHe
JIUTepaType Ha CPICKOM je3UKy. JepMasoBU4Y KOpUCTHU KJacuke (CTojaHa
HoBakoBuha, Teogopa TapaHoBckor, Asekcanjpa CoJioBjeBa) U HeKe pe-
JieBaHTHe caBpeMeHe ayTtope (Cpbana Illapkuha, Busbany Mapxkosuh),
MaJila HU IUX y J0BO/bHOj MepH, aju Heke (Ha mpumep, hBopha By6aia,
3opaHa MupkoBuha) nmornyHo npeckade. bo/bM ofHOC mpeMa JHTepaTy-
pu - KopulIheme pesleBaHTHUX CaBpPeMEHUX JleJa, a He OC/larbalbe Ha He-
noy3jaHe ‘HEOPOMaHTH4YapCKe cHuce - MoMorao 6u aytopy Jia usberHe
HajBehu Jeo rpemaka. Kao cucteMcku npo6seM Moxe ce vcrtahu U ayTo-
pOBO mojApa3yMeBamwe Jia Cy ce CBHM U3BOPU poMejcKor mopeka y Cpouju
NpUMEmUBaAIM U Y NMPAKCH — MOBOAOM yera cy AgoMahu ayTopu [JaJieKo
OINpe3HHjH, 360T 3HAYajHUX pas3JiMKa u3Mehy CpIICKOT U pOMejcKOr IpaBa U
360T BeoMa OCKY/JHUX U3BOpa U3 npakce (Ha npumep, Mupkosuh 2019).

Yrnpkoc 036M/bHUM MaHaMa, KibUra UMa U BpJIMHY KoOja ce He CMe 3aHe-
MapUTH — IIUPOK YOpeAHONPABHU NPUCTYI U CTaB/bale CPeHOBEKOBHOT
CPIICKOT IpaBa y LIMpPU eBPOICKU KOHTEKCT. Tako ayTop cTaB/ba 3aKOHOIIpa-
BuJio CBetor CaBe - Majia y3 Beh MoMeHyTy AyOHO3HY Te3y 0 KOAyTOPCTBY
Credana [IpBoBeHYaHOT - Y KOHTEKCT caBpeMeHe MarHa KapTe (cTp. 35-36)
Y y BUIlle HABpaTa UCTUYe HeroB 3Hauaj, 3aXBa/byjyhu KaCHUjOj peLenLujy,
Uy IpyTUM CJIOBEHCKUM 3eMJ/baMa, Tpe cBera Pycuju (Ha mpumep, ctp. 200-
201). YmecHo npumehyije fja ce u3 HopMu /JlyuiaHoBOr 3aKOHMKa Moxe ctehu

9 Moryhe je aa je og 1348. rogrHe WITaMIAapPCKOM I'PEIKOM HACTaJla JepMaoBH-

yeBa 1388. rouHa.

10 Hopwma rnacu: U koju ce kanyhep nabe fa faje y 3aKyr, >KMTO WK BUHO, UJIH
JMHape Jaje y kamary, Aa ce ucrepa.” (,1I kto ce o6pbTe KasoyriEpb 3aKOynoyie
»KUTO UJIM BUHO, WJIM JIUHApe Jale Y KMaToy - ja ce wxaeHe.”). (Muwmuh u Cy6oTrH
TFony6oBuh 2003, 112, 141).
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C/IMKa 0 pa3BUjeHOM dey/JaJHOM JIPYLITBY, KOja Mo6uja y HEKUM (3ana{HUM)
KpPYroBHMa YBpeXeHY NpPeiCTaBy 0 EKOHOMCKOj U APYIUITBEHO] 320CTaJOCTH
cpeZoBekoBHe Cpbuje Te MoOKasyje Jja Cy caMO OCMaHCKa OCBajarba 3ayCTa-
BUJIa HEeH Pa3BOj CJAMYaH JPYrMM eBpOICKHMM 3eMJ/baMa TOT BpeMeHa (CTp.
145-146). Ha HeKoJMKO MpUMepa HWCTHYe HENOCTOjarbe 06EHCKOT IMpaBa
(mpaBa Bsazapa Ja HacJeLU CTPAHLA KOjU je YMPO Ha TEPUTOPUjU HeroBe
Jip’)KaBe, yMeCTO CPOAHUKA Y MHOCTPAHCTBY) y CPIICKOM U PYCKOM IIpaBy Kao
HamnpeHY ¥ npaBefHy npakcy (crp. 150-151).

Wnak, noyyeH rpemkama Koje JepMasoBU4 NpPaBH y aHAJM3U CPICKUX
M3BOpa, YUTAJIAL, He MOXe NMOTIYHO MHUPHO Ja NpaTH Herose ylnopegHo-
[paBHe MapaJiejie: aKko ayTop Yy CPICKOM IIpaBy, KoOje je y IJIaBHO] »KWXHU
HeroBOI' UCTPAXKMBaka, PaBU NPOIYCTe TOMEHYTe BPCTe, MOXKe OUTH Ja
My ce CIMYHE TpelllKe NOTKPaAajy U y aHa/Iu3U APYTUX NPaBHUX CUCTEMA, a
Jla YMTajal Kojy 3a BbHUX HUje CTpydaH TO He MOXe Jla IpUMeTH. AyTopoBa
nopebhemwa Heka/| 0CTajy caMO Ha HUBOY JeCKpHUIILUje, 0K HeKaZla U3BOAU
npeBUIlle CMeJle 3aK/by4yKe O je[[HOM NIPaBHOM CHUCTeMY IyTeM NapaJeJa ca
JipyruMa, nonyT Beh IOMeHyTOTr cTaTyca rpaJioBa U ecHadckor ypehema.
KaTkag kao 3ak/byyke M3HOCHM MOTNYHO NoApa3yMeBaHe yHibeHuULle. Ha
npuMep, Mehy 3ajeJHUYKUM OCOOMHAMa KOHCeH3ya/HUX yroBopa y pas-
MaTpaHUM [paBUMa UCTHYe CaIJIaCHOCT BoJ/ba Kao GpopMy, YHIbeHULY Aa Cy
(kao ¥ Ko ApPYyTruX BpcTa 06JIMranyja) bUX0B IpeJMeT Moryie OUTH CTBApH
y NpoMeTy Te (3ace6HO U3/BOjeHO) Jla Ce 32 ’bUXOBO 3aK/by4yere HUje 3ax-
TeBaJla HU IIpeJiaja CTBapu HU NucaHa ucnpasa (cTp. 205). Y oge/bKy o Ha-
C/Ie[HOM IIpaBy Jiaje BeoMa 3aHUMMJ/bMBe YIIOpeJHe NpUMepe HaclehuBamwa
YKEHCKHUX cpofHuKa (cTp. 233-245) koju 64, Moxza, Moray nomohu fa ce
pacBeTsu Aa Jid ce usa ,jene” y wi. 41 /lymaHoBor 3aKOHUKa Kpuje Mpu-
OpHUTET HacsehrBawba cHHOBa y oHoCy Ha khepu'! - anu ce y TakBy aHaIu-
3y YOMNIUTe He YIyLITa.

KonauHu cys Mopa 6UTH HeraTUBaH: JepMasioBUY€eBa KHbUTa Ce HE MOXKe
NpPEenopy4YUuTH Kao LITHBO HU MO3HaBaoLlMMa CPICKOT MpaBa, a jolll Mambe
OHUMa KOju O ca ’hUMe TeK KeJIeJIH /1a Ce YII03Hajy: MPeBUIle je ¥ H0j Ipo-
MyCTa, AUCKYTAaOUIHUX UM NOTIYHO MOTPEIHUX cyZoBa. MehyTumM, oHUMa
KOjU Cy 3aMHTEpecOBaHH 3a NMpPOAYy6G/beHO OaB/bere NMPAaBHOM HCTOPHjOM
WTEeKaKo Ce MOXKe IPeNOpyYUTH Jia je OTBOpe U NOIJIe/ajy 1ITa je OHa M0241a

1 ,Koju ByactesuH 6yje uMao Jielie, WU NaK He 6yJe UMao Jele Te yMpe, U 110

IeroBoj CMPTH GalITHHA IYCTa OCTaHe, rae ce Hahe of mwerosa poja o Tpeher
6paTydesa, Taj fa uMa weroBy 6amTuHy.” (,Kwu Bractennns oy3buma gbT 110y, a
WJIM aKbl U He Oy3buMa AT 10y Tepe OyMpeTb, U N0 HEroBb cbMpbTH GaliTHHA
[oycTa WCTaHe, rae ce wopbTe wT HIEroBa poja o TpeTiera 6paTtoyyesa, Th3u Ja
nMat eroBoy 6amtuHoy.) bBy6asno 2010, 83, 164.
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OUTH [ia je ayTOp TeMeJbHHje U CTPIJbMBHje MPUCTYIHO TEMH; IITA ApPyra
KIbUIa CJIMYHe BpCTe Modxce GUTH KaZia ce U3Besi6a oJUrHe Ha oAroBapajyhu
HHBO - U 3allTO je MOTpeGHO Aa Ao Tora Agohemo.

MaJsio je 030MJ/bHUX YNOpPEAHONPABHUX aHAJNM3a Yy HAIIO] CKOPAUIHHO]
paBHOj UcTopuorpaduju — U OHE KOjUX MMa YIJIaBHOM Ce THYy MOJIepHe
ucropuje (Ha mpumep, Mupkosuh 2020; [TomoBuh 2020). ¥ mebhypaTtHOoM
nepuoy Ha [IpaBHoM dakynTeTy YHHBep3uTeTa y beorpasy usy4yaBaHa je
HcTopuja c/10BEHCKUX NpaBa, a NpeaBaliy Cy je U MUCAIH 3a by YIIOEeHUKe
BeJIMKaHU Hallle npaBHe Hayke (TapaHoBcku 1923; CosoBbeB 1937). Jlanac,
HaXKaJIOCT, He caMo Jila TaKBOT IpeMeTa HeMa Beh ce Aipyra cJIOBeHCKa Ipa-
Ba He M3y4aBajy HU Ha KypcCy U3 YHopeJHe NpaBHe TpaJMIivje — ako ce He
padyHajy MOKoOja peyeHMIa O IVIaBHUM PYCKUM M 4YelIKWM 3aKOHUIUMMA Y
JIEKLIYMjU O U3BOpPHUMaA CPeH0BEKOBHOT IIpaBa U KpaTKa JieKLiMja 0 IIPaBHOj
TPaAULMjHU COLUjaTUCTUYKUX 3eMasba, HANlMCAHA NPeTeXHO Ha OCHOBY 3a-
najiHe Jjutepatype (ABpamoBuh u CranumupoBuh, 145-146; 312-317).
AKko ce n3y3Me NOHEKH KpaTaK yIopeJHONPABHHU U3JIET ayTopa Koju ce 6aBe
CPIICKOM NpaBHOM uctopujoM (Beh momeHyTH Mupkouh 2020; Kpruas-
HuH 2017; Krsljanin and Milinkovi¢ 2019), Hamu HacTaBHUIIM ce He GaBe
NpaBHOM MCTOPHjOM CJOBEHCKHX 3eMasba HU y CBOM Hay4HOM paay. OBze
HeheMO 3a/1Ia3UTH y NUTalbe Ja JU je U30CTaHAK HAay4YHOI MHTepecoBama
M3a3Bao NpOMeHe y HAaCTaBHOM IJIaHY MJIM 06paTHO. Y UCTpPaKUBaKy CJIO-
BEHCKMX NpaBa, HAPOYUTO PYCKOT, 3HATHO Cy aKTUBHU]jU JlparaH Hukonuh
(2000; 2016) u Anekcangap Hophesuh (2018) ca [IpaBHor dakyaTeTa YHU-
Bep3uTeTta y Huiy, Te 3opan UYsopoBuh (2018; 2021) ca [IpaBHor dakyaTe-
Ta YHuBep3uTeTa y Kparyjesny.

[Ipe feceTak rofiuHa, CKpeHy/a caM NaXiby Ha ONIITe NOyKe Koje 6U
JlaHallllb¥ NMPaBHU HUcTOopU4apu Moriu usByhu u3 Borumuhesor (2004)
4yjaHkKa ,0 Hay4HOj 06paju uctopuje ciaoBeHckora npasa“ (Krsljanin 2011/
Kpuwbanun 2011). U pgaHac ocTtajeM mpu TUM CTAaBOBUMA, ajd OUX UM
Jlellu/HUje Ao/laa joll jeZlaH: MOHOBO HaM je noTtpebHa HcTopuja cioBeH-
CKHUX IIpaBa - o6oraheHa HOBUM Hay4YHUM Ca3HamkbHMMa U METO/O0JIOTHjOM.
JepMasioBUY€eBa KIbHUTaA je HEyCIeJn KOpakK Ka ToMe: HeKa 6y/ie ycneliHa 6a-
peM Kao IMyToKa3 U MOKaXke HaM CMep y KojeM 6MCMO Mopastu a ce Kpehemo
- CaMo [IaXK/bUBHje, TEMe/bHUje U CTYLUO3HU]e.
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‘hophe CTEIIUR, macTep npaBa*

Kpuubanus, Huna, Ypowr CtankoBuh (yp.) 2021. 150 2o0una
00 doHowera Ycmaea u3 1869. zoduHe. beorpaz: I[IpaBHu
dakynrer YHuBep3suTera y Beorpanay, 227.

Ako ce jesuk 6ozoea mMmoxce 20e u3
sydckux ycma yymu, mo je y Hcmopuju...
Kad ce cmpacmu cmuwajy U ocmay camo
desa Kao jeduHe nosasHe mavke 3a OyeHy
Hawux Ha3opa u Hawux mpydosa.

(Puctuh [1901] 2021, 16)*

[IpaBHa Hayka je, of Kpaja IpeTxoAHe rofuHe, 6oraTvja 3a joul jeHO
JleJlo M3 ycTaBHe ucrtopuje. W3 mrammne je usamao 360pHUK pasoBa
nocBeheH o6esiexkaBamy jeJHOT U 10 BeKa 07 JOHOIIema YcTtaBa U3 1869.
roZiMHe, KOjU je HaCTao Ha OCHOBY M3Jlaramka ayTopa ca CKyna yIpUJIu4eHOT
Ha [IpaBHOM dakynTeTy YHUBep3uTeTa y beorpaay. ToM n3y3eTHo BaxKHOM
NpaBHOM CIHOMEHUKY U paHHje je mocBehnBaHa oapeheHa makmwa, MaxoMm
y TojeiMHaYHUM paJlOBUMa W IIMPUM CTyaujama.? Pasjior 3a To je yecto
NOMUIbAH Yy Hallloj IpaBHOj UcTopUorpadujy, na U y caMmoM 360pHHUKY.

Haume, HaMmecHHUYKH ycTaB ce Hajuelrhe mocMaTpa Kao CBOjeBpCHa Ipe-
Ja3Ha ¢asza usMely CBOjUX MPETXOAHUKA U CBOT ciaejabeHuka. Hajupe, oH
jeM4u MHOTO BHUILEe y NOIVIe[ly Jby/ICKMX NpaBa U opraHu3aluje NoJUTUYKAX

CapaJjHMK BaH paJHoOr oAHoca, [I[paBHU daky/TeT YHHUBep3uTeTa y Beorpaay,
Cpb6uja, djordje.stepic@ius.bg.ac.rs.

L Ty Pucruhesy mucao ([1901] 2021, 16) HaBogu 1 Kusanosuh ([1922] 2021,
371).

2 To je 0cOBUTO BUAJLUBO Y PETXOAHUX HEKOJIMKO FO/MHA, TIOIITO CY ce GPOjHH

WCTpPaXMBauMd GAaBUJIM U aHAJIM30M HOPMH W aHAJM30M IOpeKJia TOT yCTaBa U
YCTAaBHUX HALpTa KOjU Cy My NPETXOAuaH, npumepuile, MupjaHa CtebaHOBCKH
(2016) u Jparosby6 Ilonosuh (2021).
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MHCTUTYIY]ja Hero YctaB u3 1838. rogune (Popovi¢ 2021, 51-52) u notome
YCTaBHO 3aKOHOJABCTBO KHe3a Muxauna O6peHoBuha, anu ocraje maneko
O/l IOJIMTUYKUX C1060/1a ¥ YCTPOjCTBA MapIaMeHTAPHOT CUCTEMA JI0CETHY-
TUX Y YcraBy us 1888. roauHe.

Y oLleHaMa HeroBor KBajJuTeTa MCTHYe Ce U Jia je TO Halll HajAyTOBeYHHUjU
yCcTaB, MaZila aHaxXpoH 3a Kpaj 19. Beka KaJa ce, KAa0 HajBUIIM IPaBHU aKT
KpasmeBuHe Cpouje (HoBakoBuh 1912, 90-95; JoBanoBuh 19906, 257-258),
Bpaha HalleM IPBOM CaMOCTAJIHO JJOHETOM YCTaBy, HaKo je TO GuJa BHUIIe
NocJesMIa CJ0KeHe NpaBHe W JUILIOMAaTCKe aKpobOaTHKe Hero CJOXKeHe
6opbe 3a cyBepeHOCT y yCcTaBHUM nuTawuMa (JoBaHoBuh 1990a, 67-68;
Puctuh 2021, 185-194), Te npBOM yCTaBy KOjU JJOHOCH NpPOAOP Jubepa-
HUX W/Jleja y Halll IpaBHU NTopeJakK, NpeM/a CTUAJ/bUBO U HEBOJ/bHO, HAa HAYKH
Jla ce I0TaZlaliby MOJIMTUYKH CUCTEM HAJOTPa/iK y3 IITO Matbe moTpeca.’

360pHUK 0 YcTaBy U3 1869. roauHe noje/beH je Ha TPU TEMATCKe LieJd-
He, KOjUMa IpeTXo/ie NPeAroBop U ped ypeJHUKa, a 3aTUM cleu GOTOTHII-
CKO M3/latbe TeKCTa YcTaBa Koje ,yIOoTNyHyje U YNHH XKUBJ/bKUM caMo cehambe
Ha cam YcraB“ (13). ,IlpeTxofHula“, Kao U y BOjHOj TAaKTHUIU, UMA 3aJaTaK
Jla MCIIMTA TepeH Ha Koju he ,raBHe (HayuHe) cHare“ 3akopayuTu. Tako,
Jparosmy6 [lonoBuh y npejroBopy Jaje KpaTak UCTOPHjCKU YBOJ O yCTaB-
HompaBHOM cTawy Cpo6uje ox 1838. no 1869. ronuHe U KOMIapaTUBUCTHY-
KM OCBPT Ha HOpMe KOje Cy cacTaB/bayMMa YCTaBa MOIJIE NOCJAYKUTH Kao
y3o0p. 3akJby4yjyhy, oH npeno3Haje nmovyeTKe OKBHpA 3a pa3BOj HapJlaMeH-
TapHOT cUcTeMa Beh y leroBUM HOpMaMa, MaKo je TakaB cucTeM popMaHO
yoOJIMYeH TeK JiBe JelleHuje oLHHje.

YpenHuny, ocMM HPUTOAHOT Jeja CBOT yBOJ3d, Y KoMe Cy MOOpojaHU
W3JIaradyy M TeMe H3Jarama, NOCTY/AUpajy 3Hadaj YcraBa us 1869. rogune,
HamoMukbyhu HEroBy AyroTpajHOCT, ald M JOTHYYhH MUTarbe HeroBUX
alias-a, Te TPUKIAJHOCT eNMUTETA ,HaAMECHUYKH", C 063UPOM Ha IMOKyIlIaje
yCTaBHUX pedOpMU KOjU Cy My MPETXOAWIN U YUjHU Cy pe3yaTaTH yrpaheHu
y HeroBe HoOpMe.

[IpBu feo 360pHHMKA, y KOjeM Ce TOBOPH O JOHOUIEHY YCTaBa, CaApKu
panoBe CysaHe Pajuh (,MehyHapogHH acnieKTH JloHOIIewa YcTaBa u3 1869.
roguHe"), /lanka JleoB1a (,YcTaBHO MUTambe Iie3/jeCeTUX roArHa 19. Beka -
norJieju KOH3epBaTUBala u jnbepana“) u Jlanujena Pagosuha (,HamecHu-
uu u YcraB u3 1869. rogune”). CBu aytopu cy ca Punosodpckor dakynrera
YuuBep3surteTa y beorpany.

3 Ty oueHy cy M3HOCH/IM MHOTH HAlIX MPABHU MHCIHK M UCTOPUYAPH, TPUMEPH-

ue JosanoBuh ([1926] 1990a, 80-87), CredanoBcku (2016), Kupanosuh ([1922]
2021, 406).
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OCcHOBHOj Te3M NpoyyaBama yTHUlaja MehyHapoJHUX OAHOCA HaA IO-
craHak HamecHuykor ycraBa - ga ce Cp6buma ToJsiepHulle ancojyTHa CJ0-
6osa ypehuBama yHyTpalllbUX NUTakha KaKo OM MM ce CKpeHyJa NMaXKmba
ca CroJ/bHOMOJIUTHYKUX ambunuja —-PajuheBa y cBoM paay Jiaje 3a mpaso,
NOTKpeIUbyjyhy TakKBO CTAaHOBUIUTE OpPOjHUM NPUMAapHUM HU3BOpPUMA.
CraBsbajyhy noApuKy UM CYPEBHUBOCT NpeMa YCTaBHOj IPOMeHHU Y KOH-
TEKCT He CaMO 3BaHWYHUX NOJIMTHKA ABOPOBA U BJaja Beh W JIMYHUX CTa-
BOBA JiuIjioMarta (HajBUA/bUBUje Vv BepTukanu Kanaj - Auapamu - BajcT),
ayTopKa ycleBa Ja CyMapHO NpHKa)ke MOJUTHYKe IO3UIHje CBUX peJie-
BaHTHUX CTPAaHMUX aKTepa: rapaHTHUX cuia [lapuckor mupa, OToMaHCKe
LlapeBHHe, Kao cu3epeHa ayToHOMHe Cp6uje, Te Pycke umnepuje, kao 3a-
rOBOPHHKA O/[p>KaBarba nocrojeher cucrtemMa ¥ caBe3HUKa KOH3€pBAaTUBHUX
noJMTHYapa.

JunioMaTcKko ymnapuBame jJoMaher ycTaBor NMUTamwa Ca €BeHTYaJHOM
Bnamhy Hax BocHom (M XepiieroBMHOM) IOKasyje HEOJBOjUBOCT MPO-
LIMpema ayTOHOMUje U TepUTOpHje Kao IJIaBHOT yCMepewa MOJUTH-
ke Cp6uje. [lapasokcanHoO, eBpPOICKE CHUJE, TPETXOAHO CYNpPOTCTaB/bEHE
y CBOjUM CTaBOBMMa O YCTaBHOM Hpeypebemy, caracujie cy ce jAa cy
peopraHusanyja Typcke U TepUTOpHjaJIHe U3MEHe NIpeypambeHe, NpeM/a Cy
pumioMate y Llapurpagy u Beorpagy (o ycTa/beHoj npakcH) nojelaBase
CBOje CTaBOBe KaKo Cy ce IIpUJIMKe pa3Byjasie. Hajocse, 103HATO je Kakas je
610 U3/a3 U3 Te Kpuse: peliaBame McTouHor nuTama je ogroheHo, Pycuja
je mpuUxBaTHUJa ycBajamwe YcTaBa, a TypcKa je y cBeMy TOMe MMaJla CIOpeAHY
yJiory — 360T yera joj, BepoBaTHO, ayTopka nocBehyje Bp/io Majio Naxmwe y
CBOM paay. Mnak, merosa BpeAHOCT je Y CUCTEMaTUYHOCTH KOjoM ce 6aBU
MehyHapoJHUM yYyeCHULIMMA y pellaBaky YCTABHOT NUTAHka, YIJIAaBHOM Yy
MEpHU y KO0jOj Cy Ce U aHT'aKOBaJIH.

OcuM MebyHapoJHUX YMHUWJIALA, 3HA4ajHO (He)3aJ0BOJbCTBO YCTAaBHOM
pebopMoM Ha yHyTpallilbeM ILJIaHY, IPUPOJHO, UCKA3yjy MPUCTAIULE ABE
BoJiehe mosuTHUKe omifvje - JubepasHe U KOH3epBaTUBHe. /laHko JleoBall
YUTAOLy yKa3yje Ha U30CTaHaK OMNLITEr MibeHha U Y CaMUM TUM , Tabopuma”
- IPBO, O MUTay HY»KHOCTH HOBOT YCTaBa, a 3aTUM U O Her0BOj Caip>KUHU
- BpJIO KpaTKo ce ocBphyhu Ha ycraBHe HanpTte Mapunosuha u I'pyjuha.
Tpu HenmoMHUpJ/bUBe TeXHbe, KHexkeBa Musioma 1 Muxausia - fa ojadajy BJia-
JlapCKy BJIACT, KOH3epBaTHBala - Ja ojavajy nosoxaj CaBera u smbepasa
- HapogHe ckynuitrHe, 06JIMKOBaJIe CY CJMKY NMOJUTHYKOT T€j3axa y Kojoj
Cy mpBa /Ba YMHHUOLA 6usa ynyheHa Ha capajimby, y3 6pojHe KOMIIPOMUCE U
yecTta GpopMupama ,[10CJI0BHUX MUHUCTAPCTaBA"

Cnenehu peo pasa mpexacraB/ba KpaTak Ipersie], HEKUX MHTamba
CrojkoBuheBor HanpTra ycTaBa, cnpeMJbeHor 3a norpebe [IpeoGpakemcke
ckynitTuHe u3 1861. roauHe, yuje he MecTo y HauleM NMpaBHOM MOpET-
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Ky WIaK 3ay3eTH OPraHCKU 3aKoHHU, U MusojkoBuheBor, Koju je ©Mao 3a-
JlaTaKk Jia HCIpaBU MambKaBOCTH ,MPeOOpaXKeHCKOr pexuma“ y HelTo
JrbepanHujeM Ayxy, LITO KOH3epBaTUBLM, 0cO6UTO ['apaliaHuH, HUCY NTPU-
MUJIM Ca OAylieB/berbeM. Mnak, HakoH ybucTBa KHe3a Muxausa, paj Ha
yCcTaBHOj pebopMU Npey3uMajy HaMeCHUIU, MPeUurpaBiiu y ,I0JUTHIKOM
npedepaHCcy” KOH3epBAaTHBHY OMNIH]jy, HA 4Yesy ca npejaceaHrkoM CaBeTa
MapuHoBuheMm, Beh no nuTawy U360pa KHe3a, a 3aTUM U y HukosbckoM of-
6opy 4 Ha Besnkoj HapoAHOj ckynTUHU U3 1869. rogune. AyTop 3aBpiia-
Ba paji CyMapHo Aajyhu norsese nojeJUHUX Jubepasia, Koju noJpKaBajy re-
HepaJIHO yCMeperbe YCTaBa, ajlu He MU HUBO IIpaBa U €1060/a KOju ce bhUuMe
MPOTUCY]Y, YCIEIIHO Aajyhul CKUIy NOJTUTUYKHX OJJHOCA y BE3U Ca YCTaBHUM
NUTamkeM IlIe3JeceTux roguHa 19. Beka, npeM/ia 6M HeKUM 0J, obpaheHunx
MOTHBa MOX/ia Tpebasio BUIlle pa3pajie.

[Tocsie cio/bHUX U YHY TPAIlBbUX YMHUIIALA, TIOCJIEe AU PaJ] Y OBOM O/le/bKY
6aBH ce YTUIAjeM JIMYHOCTH U IOJUTHKE HAMECHUKA Ha JIOHOLIEeke YcTaBa.
PapoBuh ce moce6Ho 6aBU ofHOCOM M3Mehy KHe3a U Jinbepasa 1867-1868.
roJIMHe ¥ OKOJIHOCTUMA KOje Cy HacTaJle HAaKOH HeroBor youctea. Yutaonu
3aTUM Z,00Ujajy nperJies HajoUTHUjUX Aorabaja Koju Boze JJOHOIIEwY YcTa-
Ba - Hukosbckor og6opa u Besrike HapoiHe CKyNIITHHE, KPO3 MPU3MY IO-
JINTUYKe BUCIIPEHOCTH U JJOBUT/LUBOCTHU HaMecHUKa byiazHaBua u Puctuha.

Kao v y nmpeTxofHOM paay, NocebHO ce aHAIM3Mpajy NpHbaB/bambe Mo/ -
piuke Jiubepasa 3a HOBU YCTaB M Cynpecuja MOJUTHYKOT JesoBaba KOH-
3epBaruBana (ocoburto y /[lpxkaBHOM caBeTy). Ha kpajy ce JileTHMHUYHO
npesiase 6UTHe ojpej6e YcTaBa, Y KOHTeKCTY MuojkoBrheBor Haupra, U
PuctuheBa on6paHa YcraBa npej rpadom UrmaTujeBUM, Kako 64 ce JoAaT-
HO MCTaKao HkeroB aHraXXMaH. Mnak, YHHHU ce Jja ayTop aMGULIMO3HO NPATH
TOK MUCTOPHjCKUX Aorahaja, momaJo ce ya/baBajyhu oy cpxu TeMe.

Crneneha nenvnHa 36opHuKa nocBeheHa je pehe aHanusupanum oape6a-
Ma YcraBa. baBehu ce nuTamkrMa Kao HITO Cy TeMeJbHA JbYZCKA TPaBa, MOJIU-
THYKU CHCTEM U JIpyra, HeKe TeMe Cy MaxOM M3MHUILlaJle HHTePeCcOBaky Mpo-
ydaBaJiania HOpMH oBor akTa. Ha ToM Mecty ce Hasaze pajg Hune Kpubanux
(,IIpe cBera Kmas? AHasin3a npBe r1aBe YcraBa U3 1869. rogune”) u paj,
Janu6opa bykuha (,[I[pusHaTe BepoucnoBectu y YcraBy u3 1869. rogune”),
ca [IpaBHor dakynTeTa YHUBep3uTeTa y beorpaay.

Huna KpuubaHUH U3Jaxe paf, N0 NPUPOAU HAjONAMKU (LEeJTMMUYHOM)
yCTaBHOM KOMeHTapy, 6aBehu ce perysama npse riaBe HamecHUYKor ycra-
Ba, IpeM/ia Ce keroBa CUCTeMaTHKa ycMepaBa Ha CPOAHOCT TeMa Ipe Hero
Ha pepociies 4iaHoBa. CBa pelllera Cy KOME@HTapuCaHa y CBETJIY MpPeTXOJ-
Hux yctaBa (Cpetewckor u TypcKor), 3aKOHCKe peryJiaTUBe Te€ U YCTaBHOT
Haupra PaguBoja MusojkoBuha.
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TemesbHo ce ocBphyhm Ha HOpMe Koje ce TH4Yy BJjaZapa, BJAaJapCKoOr
JI0Ma, TIpecTo/IoHacjJeha U HaMeCHUKa, Mame Ha JpKaBHY ,JIMUHY KapTy",
ayTopKa ce 1Moce6HO 3aJpKaBa Ha NPAKTUYHO U TEOPUjCKH MpobieMaTHy-
HUM oZpesbaMa. [IpuMepulle, Ha NUTaky TyMadeka BjaaJapeBor ,ljeMeHa"
KoZ Hac/iehuBama npecTosa, TyMayewy TEeKCTa KHeKeBCKe 3aKJeTBe, HOp-
MU 3a Moryhu us6op GUBIIMX MUHHUCTapa (,MUHUCTapa Ha pacrnoJaramy")
3a HAMEeCHHUKe - KpojeHoj no MepH JoBaHa PucTtuha, npaBHOj MpasHUHU KOJ
dopMupama HaMeCHHUIITBA 3a HECHOCOOHOT BJaZapa HUTHA., OHa IOKa3yje
Jla YCTaBHU TEKCT OCTaBJ/ba OpOjHE HEJOCJEJHOCTH U LIHMPOKO MOJbE TY-
Ma4yuMa. Y 3ak/byukKy, KpuubaHUH CHHTeTHIIe o6jallberme 3a 3ajeJHUIYKY
MOTHBAIH]jy AOHOIIeHka 06paheHuX ofpeiaba — ped je 0 30MPy HOPMU Koje
WM ciefie nocrojeha peierwa (M npejJjore) UM ce Mewajy npeMa norpe-
6ama (Taza) nocneawer O6penoBuha u Bogehux nonuTuykux akrepa. Mako
je ’eroB eNuUJIOT MOX/]a OYEeKUBaH, 0Baj paJ| MIIaK NpeJCTaB/ba JallaK CBe-
»KHMHe Y u3y4yaBawy HamecHHUKor ycTaBa.

Ha tpary pebe fotunanux onpesna6a Ycrasa, lann6op hykuh npeacraBba
YCTaBHU I10JI0XKaj IPU3HATUX BepoucnoBecTH. Hajnpe, ayTop ckpehe naxmwy
Ha Nponuce O HeNpaBOCJaBHHMM BePCKUM OpraHusalujaMa JOHeTe Ipe
1869. rojuHe, a HAPOYUTO Ce 33/[pKaBa Ha TEPMUHY ,BeporclioBe/jamba” U3
CpeTemCKOT ycTaBa Te 3aKOHY O BEPCKOj /10601 CBUX XpHLINaHa, KOjUM
Cy MPOIMCAaHU HYKHH YCJI0BH 3a IpU3HaBabe Jle/ioBama IpKasa y Cpouju -
MHHHMMaJIaH 6poj BEepHUKAa U €KOHOMCKA CaMOO/P>KUBOCT. 3aTHUM Ce KPaTKO
MOMHbE peryJaTUuBa M0JI0XKaja MyCJIMMaHa U jeBpejCKe BepCKe 3ajeJHULLE.

AHanusy HopMu HamecHHUYKoOT ycTaBa nucal, 0TBapa y JiBa cCMepa: HajIpe
Kao TeHepaJIHO M3Jlarawe O CJ1060AM BEpOUCIIOBECTH, a 3aTUM TOBOPH O
KOHKPETHOM I10JI03Kajy MPU3HATHUX BEPOUCIIOBECTH. Y TOM CerMeHTy paja
obpaheHa nuTama ce pPasBOjHO IJeajy, mouyeBlIM of MusojkoBuheBor
yCTaBHOT HALPTAa, IpeKo 6POjHUX PaZiHUX Bep3Hja, 3aK/by4HO Ca YCBOjeHUM
TekcToM YcTaBa. Ilociesilba I/aBa je KpaTak yHnopeHU Nperje], pellerma
rpuKor ycraBa u3 1864. roauHe, Koju je caMo y yHKIUjU UAeHTUGUKOBaba
M3BECHOT 3ajeIJHUYKOT y30pa 110 KOMe Cy CpIICcKe (U IpuKe) ycTaBHE HOPMe O
BEPOUCIIOBECTHMMA CaCTaBJ/baHe.

Hajsaz, nocie by paloBU FOBOPE 0 YCTAaBHOM KUBOTY Y CBETJ/IY NPaKce U
peakliMja caBpeMeHHKa. Y TOM Jiesly ce HaJjlaze pafioBu 3opaHa Mupkosuha
(,Tpu npuye u3 HapopHe cKkyniiTHHe 3a BpeMe Bakewa YcTaBa K3 1869.
rogrHe"), Ypowa CraHkoBuha (,HamMecHMYKH ycTaB y MeMOapUCTULU") U
Tanacuja MapunkoBuha (,Hanpejwauku U paJuKaJCKH HALPTH NMPOMEHE
Hamecnuukor ycrasa“).

AyTop npBoOT TeKCTa aHaJIM3Upa MPOTOKOJIE U CTeHOrpadcKe Geslenike ca
ceguunia Hapoane ckymmruHe y Kparyjerny (1870) u Beorpany (1874/5)
Y YMTaoLMMa MpejjoyaBa Tpu Jorahaja Koja cy obesiexkusia napjaaMeHTapHy
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pakKcy cempamjeceTux rogruaa 19. Beka. [IpBu je mporpamMcko o6pahame Ha-
MeCHHUKA Y jeJHOT oJ] TBopala YcraBa JoBaHa Puctuha 0 BaXKHOCTH HerOBOT
JIOHOLIIeha, HAaPEeTKY ApKaBe Mo TaJallkboM BiaasoM Te dyHKuUju Hapog-
He CKYNIUTHHe, IpeMa oJipesi6ama (H)oBor akTa. Ciesehe je nutarme ogHOoCa
CKYMNIITHHCKe afipece (Kao U HbeHe NMPUpPoJe — Kao ,0TI03/ApaBa KHe3y" UiH
Kao ,M3pasa noTpeba HapoJHUX') U MpecToHe Gecelie Baajapa. Hajoocre,
ayTop H3/Baja U NPBO paclnyliTame MapJaMeHTa U OKOJHOCTHU Koje cy My
peTXoAuJIe.

MupkoBuh cBaky oJ THX IieJIMHA, OOraTty LUTaTAMa W mnpomnpaheHy
CBOjUM oOb6jallllberMMa y NUTamkHUMa KOHTEKCTa, 3aTBapa IMOCEOHUM 3a-
k/byukoM. Hajnope, oH npenocu PuctuheB ctaB fga npe 1869. rogune y
Cp6uju Huje 6WJIO ycTaBHe BJaJle (Kao HU MapJaMeHTapHe), /1a je MUTambe
npaBHe MPUPO/ie CKYNIITUHCKE aJipece y MpaKCH MUCXOA0Baso ,naj Biajge"
(nako He y [lapiaMeHTy Beh beHy OCTaBKy IpeJl KHE30M) Te /a je OOpHYT
ciy4daj — pacnyutamwa CKyniITHHE 0[] KHe3a — GUO0 YCJI0BJ/bEH JABOCTPYKOM
ONCTPYKIIMjOM HEHOT pajia, IpBO O JUOEpalHUX, a 3aTUM U 0Ji KOH3ep-
BaTUBHUX IMOCJAHUKA, 1O PasJUYUTUM ocHoBaMa. Tu porabaju, cBaku
O/l BbUX ,MIPBU" ¥ HAIOj NOJUTHUYKO] UCTOPHUjU 1O CBOM MpaBy (mporpam-
CKo obpahame 1o ZoHeTOM ycTaBy, pakTU4yku naf Baage y CKynmTHHU U
pacnyuTawe A0 Taja ,IOCAyIIHE" CKYNUITUHE), MTOCMAaTPAaHU CUHTETCKHY,
N0Ka3yjy pa3Boj apJlaMeHTapHOT pexxuMa praeter legem, octaBsbajyhu miu-
poko mosbe OyAyhuM HCTpakuBayMMa Jia MPOy4yaBajy HUXOBE Pa3IUYUTE
acIleKTe.

Cnepehu pag uMma 3ajaTak [a Ha OCHOBY BHIllEe BaHIPaBHHUX H3BOpa
(cnyxehn ce MaxoM MEMOapHMCTHKOM) Jioyapa MHUILbeHa MOjeIMHUX II0-
JIUTHYKUX akTepa (4ecTo Mo MO3WBY U MpaBHUKA) O JOHOINIey YcTaBa U
HErOBOM BaXKey — MPUMEHH HOPMH Y mpakcu. Ypou CTaHKoOBUh MOMUbe
OKO JIBaJIeCeT MeT JIMYHOCTHU YMju he 3amucu GUTH pesieBaHTHH 3a HETOBY
aHa/JM3y, pa3/IMYUTHX CTpPaHAuYKUX oOmpeJe/bera U CTpyka. I[lpempaa je
HajBuiIe mpoctopa jgao Hukosu Kpctuhy (kao mpaBHHKY), 3aCTYIJbEHU CY
(Mambe-BUIIE) U CTABOBU OCTAJIUX.

Y ynopesHoM NpHKasy Mibera (He)NOy3JaHUX HapaTopa, npaheHoM
MHOTUM QaKTOrpadCKUM U jypuJUYKHUM HCIpPaBKaMa, Koje 4eCTO MOTUYy
Y3 NPUMapHUX U3BOpa, ayTOp NpaTH HajOUTHUje eTalle YCTaBOTBOPHOT
npoueca: oA Hukosbckor oab6opa U nuTama NpaBoBa/baHOCTU TOI NMUTaHA
y cBeTay 4iaHa 14 3akoHa o HapozgHoj ckynuTuHY, Kpuse y Jp>xaBHOM ca-
BeTy NOBOJOM MHUIMjaTHBe 3a JOHOIIeme YCTaBa, /lyxoBCcKe CKyNIITHHE Te
peakliMja Ha HkeroBo JOHOlIewe V JoMalUM M CTpaHUM NOJUTHYKHUM Kpy-
roBUMa.
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[locsienbu ofie/baK TOT pajia YMHE OCBPTH CaBPEMEHHKA Ha YecTe NpruMe-
pe Jiolle ApXKaBHOMPAaBHe MpaKce U3 MEPUO/A BaXKerha YCTaBa: O/CTyIamba
0/l IpaBWJIA O MPEHOCY BJAJAPCKUX OBJalINewma, MPONUCAHUX Y YJIAHOBU-
Ma 9 u 10, 310ynoTpeba BaHpeIHEe 3aKOHOZAaBHe MpoLeAype 1o 4YiaHy 56
v Bpahame Ha cHary YcTaBa nocJie Ap>KaBHOT y/iapa Kpasba AJieKcaHipa U3
1894. roguHe. OcuM M3BOPHOT AONPUHOCA, paj MoceAyje U nperjejHe KBa-
JIUTETE, yIIPaBo 360T ayTOPOBOT MPUCTYIa TEMH.

360pHUK Ce 3aBplLIaBa PaZioM 0 YCTaBHUM HalpTHMa U3 0caM/leCeTHX Io-
JrHa 19. Beka, MOTeKJUM 0f ABe BoJehe MojUTHYKe ONIUje THUX rofHHA
- Hanpenne u Pagukanue crpanke. Tanacuje MapuHKoBuh 3an04rb€ CBOjy
aHa/IM3y OCBPTOM Ha MOJHUTHYKE OKOJIHOCTH Koje MOoKpehy nuTamwe npoMe-
He yctaBa Beh ca mpBoM Hanpe/mpaukoM BjaaJoM MusaHa [lupohania, koja
je cMaTpa TOJIMKO 3Ha4ajHOM /ia je IporJjiaulaBa 3a jeJHO OJ, CBOjUX NpPO-
rpaMCKHUX HadeJa.

HakoH o6jauimera pasjora Heycliexa IpOMeHe ycTaBa, ayTop ce Goky-
CHpa Ha M3Jlaralbe OCHOBHE CUCTeMaTHKe HamnpejrhadKor U paJuKaJCKOT
HalpTa ycTaBa, Aajyhu mHperyiell BUXOBOT cajpaja M NoMUIYhH Heke
0COOUTO 3HAvajHe 4iaHOBe. Kako caM HamoMmumbe, ja/bu GOKYyC pajja HUje
JleTa/bHa KOMIIapaTUBUCTHYKA CTYAMja 06a HaupTa Beh HHUXOBO KpaTKO
nopebheme ca CBOjUM NMpeTXOAHUKOM, HaMeCHUYKUM yCTaBOM, KOju je Tpe-
faJio Aa 3aMeHe, Te ca MOTOHUM, YcTraBoM M3 1888. roguHe, Ha 4Hju Cy
TEeKCT Ha BUILle MecTa yTunaad. OBa orpajia, Unax, JeJIMMUYHO ONpaB/JaBa
Tako aMOHUIIM03aH 0Zjlabup TeMe.

MapunkoBuh ynopebhyje oapenbe o Cyaujckoj HE3aBUCHOCTH, IIpaBHUMa
rpabaHa ¥ cMcTeMHMa BJIACTH, Ka0 YTaOHUM KaMeHHMa YCTaBHOT ypehema.
Y cBMMa WHMa ce BU/IM 3HadajaH [OMaK y oJJHOCY Ha noctojehy perynaTtu-
By Te CTpPeMJbeHEe 32 OHOBpPEMEHHM TPEeH/0BMMa eBPOINCKOT KOHCTUTYILHU-
OHaJIM3Ma, N1a YaK U HBUX0BO IpeBasujaxemwe. 3ak/bydyjyhy, ayTop HOTHU-
pa [ia je yTHLiaj TUX HalpTa Ha JOLHUjU yCTaB JlaKO YO4YJbUB, YaK BHUIIe Ha
Hanpe/HhadKy HeToJIM Ha pafiMKaJCKU HalpT.

Hajnocne, umajyhu y Buay 6pojHa fesa Koja ce 6aBe HaMecHU4KHUM ycTa-
BOM, IITAa 6M OBaj 360pPHUK MOIJIO Ja U3/IBOjU KAao MOCeOGHO BpeJlaH YUTa-
Jlauke naxwe? OH He MpeJCTaB/ba CUCTEMCKO UCTPKUBAE KOje 00yXBaTa
CBe HOpMe YCTaBa, MOy T KaKBOT KoMeHTapa. Takohe, To HUje CBe06YXBaTHO
JleJI0 MOJIUTHYKe HCTOpHje Koje MpUyia 0 HaCTaHKy YcTaBa HUTH O XpPOHUIU
JIp’)kaBHOINIpaBHe Mpakce. 3Hayaj OBOT JieJa je ¥ TOME LITO Kopaya MyTeM
KojuM ce pebe nje - ayTopu 6upajy TeMe Koje cy Hewrto pehe npussaunse
HaKiby Hay4yHe jaBHOCTH, OMJIO A Ce TUYY AOHOIIEHA, TEKCTA HOPMU WU
,YCTaBHOT >KMBOTA", IpU 4eMyY je/ilaH O6POj IbUX KOPUCTHU HEOOjaB/bEHE U TEXKE
JIOCTyIIHEe U3BOpe, Aajyhu cBex morve] Ha CJI0XKeHa [MTama YcTaBa KOjuM
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je Cpbuja cTBapasa CBOj WJEHTUTET yCTaBHe (OrpaHUYEHE) MOHapXHje.
Kpehyhu ce mweroBum cTpaHullaMa, MOXKe ce cTehM HOBO INOIUTOBame 3a
yCTaBHHU TEKCT, He Kao 3a pa3Melhy npeTxonHor u ciaefeher Beh kao 3a Ho-
MOTEXHHYKO JJOCTUTHYhe 110 CBOM IPaBYy.

theros ,ymepeHnu ysimbepasimzaMm” je mocejao cemMe 3a pa3Boj MmapJaMeH-
TapHe BJ3JiE, [IOK je HeroB ,lIpeTepaHu JHbepasnu3aM” oIIy9IHO UCK/bYYHO
MoryhHocT Bpahamwa CTapux ancoyTUCTUYKUX TEXHU MOHApXa U TOPKY
60p6y n3Mehy 3aKOHOJaBHUX YNHWJIALA. Uaeann3oBaTu ra, camo 360T npeT-
XOAHOT CTakha YCTaBHOT 3aKOHO/,ABCTBA, NOrPELIHO je KOJUKO U 0y3UuMaTU
My BPeJHOCT [0y3/laHOT CaBe3HMKa HeLITO JOLiHUje BJaJJapCKe CaMOBOJbE.
YcraB u3 1869. rouHe jecTe npezcTaB/bao 3aBUAHO pellewe 3a Cpbujy Koja
je, 32 lberoBOT BaXKeHa, J0’KUBeJa HEKOJMKO UCTOPHUjCKUX BOAOAETHUIIA, TE
ra Tako, YMHHU Ce, IOUMaAjy U ayTOPU 3aCTYII/beHU ¥ 0BOM 300pHHUKY. Kpoku
KOjU OHM UCLPTaBajy Yy CBOjUM paJjoBUMa (Mak-€ WUJIU BUIlE JleTa/baH) MOXe
Jla TIOCIY>KU Kao CjajaH MOACTHULAj 3a YUTaolle, 6e3 063upa Ha HUXOB MpPO-
¢éwu, 3a jlasbe 3aHUMamke HaMecHUYKHUM ycTaBoOM, KojuM je ,,CpOHja mocTasa
Ha [0JbY Ap’KaBHOTa nMpaBa KoBad cBoje cpehe” (Puctuh [1901] 2021, 187).
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YIYTCTBO 3A AYTOPE

AHanu [IpasHoz pakyamema y beozpady 06jaB/byjy TEKCTOBE Ha CPIICKOM
Y eHIVIECKOM je3UKY.

AyTopu 3ap:xKaBajy ayTOPCKO NpaBo Ha cBoMe jeny. MehyTum, ycsios 3a
objaBspuBame y AHaauma [IpasHoz pakyimema y beoepady jecte fa ayTopu
u3/aBavy [03BoJie Ja 06jaBu JieJio, fja rapaHTyjy npaso jAa he Anaau 6uTH
HaBeJleHU Kao M3BOPHU HM3JaBay y C/Iy4ajy NOHOBHOI 006jaB/bHMBamba U Ja
HEHMCKJ/bYYHUBO YCTyNe oBJallhelme Ha YMHOXaBaibe Te oBJjalliliewme Ja ce
TEeKCT yYUHU JOCTYIIHUM jaBHOCTH U Jia Ce JUCTPUOyHpa y CBUM 06GMLIMMa
u MeaujuMa. 06jaB/beHU TEKCTOBHU Ce JUCTPUOYUpPaAjy NoJ, yCJ0BUMa JIMILEH-
e “Creative Commons Attribution 4.0 International License (CC BY)*“

[Ipenajom TekcTa, ayTop H3jaB/byje [a TEKCT HUje HU 06jaB/beH HU
npuxBaheH 3a o6jaB/bHBambe Te Aa Hehe OUTH NpejaT 3a 06jaB/bUBambe
O6UJI0 KOM JpyroM Mezujy. AyTop Takohe u3jaB/byje [1a je HOCHJIAL, ayTOP-
CKOT IpaBa, /ia je o6aBelITeH 0 NpaBUMa Tpehux JiMLa U Jia je UCIYHHUO 3ax-
TeBe KOjU NpoU3Ja3e U3 TUX [IpaBa.

[IpujeM cBUX TekcToBa Ouhe mNOTBphHeH eJIeKTPOHCKOM MOIUTOM.
Pepakiuja he pasMoTpuTH NoJ06GHOCT CBUX paZioBa Ja OyAy MOJBPTHYTH
NOCTYIIKY pelieH3upama. [1006HM TeKCTOBM Illa/by Ce Ha JABOCTPYKY aHO-
HUMHY peLeH3ujy.

HUudbopmanuje o ypeaHudkoj mnoautuuu AHasa IlpasHoz dakya-
mema y FBeozpady Bupetu Ha: ojs.ius.bg.ac.rs/index.php/anali/about/
editorialPolicies#open%20AccessPolicy.

Ako xenute na npenare cBoj paa AHaauma llpasHoz gpakyamema y beo-
2pady, MOJIMMO Bac Jia npaTtuTe ciefaeha ynyTcTBa.
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Ako npezajeTe paZ Ha €HIVIECKOM je3WKY, MOJMMO Bac Aa MpaTUTe Mo-
ceOHO YNyTCTBO KOje je JOCTYmHO Ha: ojs.ius.bg.ac.rs/index.php/anali/
information/authors.

Pykonuc Tpe6a fa 6yne ypehbeH Ha cienehu HauuH:
1. HacJoBHa CTpaHa,
2. amnCTpaKT U K/by4yHE pevy,
3. PYKOIIHC U CIIMCAK JUTepaType,
4

. JlojalM, Tabese U CIUKE.

1. HACJIOBHA CTPAHA

HacnoBHa cTpaHa pPyKonuca Tpe6a Aa caapxu cneaehe nopartke:

— HaCJIOB TEKCTa,
- HMe, Ipe3uMe, FOANHY pobema U apuirjannjy CBUX ayTopa,
- MyHY aJpecy 3a KOPeCnoHJEeHLU]y U aZipecy eJeKTPOHCKe MOIITe.

Axko je TEKCT KOAyTOPCKH, MOJIMMO BacC [a JOCTABUTE TpaXeHe IogaTKe
3a CBAKOTI ayTopa.

2. ATICTPAKT U KJbYYHE PEYU

TekcTy npeTxo/u ancTPaKT KOjH je cTporo orpaHuyex Ha 150 peuun. An-
CTPaKT He cMe Jia caJp>ku HeosipeheHne ckpahenule unu pedepenie.

MosiuMO Bac Ja HaBeJeTe MeT K/byYHHUX pedyd Koje Cy NpUKJIaJHe 3a
HH/IEKCUpabe.

PazoBu Ha cpricKOM je3UKy Tpeba Jja cafpiKe alCTPaKT U K/byuyHe pedu
Y Ha CPIICKOM M Ha EHIVIECKOM je3UKY. Y TOM C/Iy4ajy, allCTPAKT U KJbY4HE
pevy Ha eHIVIECKOM je3UKy Tpeba Jja ce Hasla3e M3a CKCKa JIUTEPaType.

3. PYKOIMHC U CMUCAK JIMTEPATYPE

360r aHOHUMHOT peneH3rpakba, UMeHa ayTopa U B’bUX0B€ MHCTUTYLUO-
HaJIHE IPpUNIaJHOCTH He Tpe6a HaBOJAHWTHU Ha CTPaHULlaMa pyKOIIHCa.

TexcToBu Mopajy Aa 6yay HanucaHu y ciaefehem popmary:
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— BeJIMYMHA CTpaHule: A4,

- Mapruse: 2,5 cm,

- ¢onT: Times New Roman,

- pasmak usMebhy pesoBa y TJIaBHOM TeKCTy: 1,5,
- pasMak u3sMeby penoBa y ¢ycHoTama: Easy,

— BeJIMYMHA CJI0Ba y TJIaBHOM TeKcTy: 12 pt,

- BeJIMYMHA cj0Ba y ¢pycHoTama: 10 pt,

- HyMepalHja CTpaHHUIA: aparcKu 6poj y AO0HEeM JeCHOM YTy CTPaHHU-
1e.

Jpyre ayTope Tpe6a HAaBOAUTH 110 UMEHY U IPE3UMEHY KaJla ce IPBH My T
nomumsy (I[lerap IletpoBuh), a 3aTum camo no npesumeny (IlerpoBuh). He

«

Tpeba HaBOAUTH ,lipodecop’, ,Ap", ,I.* HATHU GUJI0 KaKBe TUTY.JIE.

CBe ciuke U Tabesie MOpajy Aa OyAy MOMeHyTe y TEKCTY, lipeMa pejiocie-
Zly 110 KOjeM ce I0jaBJbYjy.

CBe akpoHHMe Tpeba 06jaCHUTH NMPUINKOM NMPBOT KOopHIlhemwa, a 3aTUM
ce HaBO/le BEJIMKHUM CJIOBUMA.

EBporncka yHuja - EY,
The United Nations Commission on International Trade Law - UNCITRAL

BpojeBu on jesan o feBeT mully ce cI0BUMa, Behu OpojeBU mULIy ce
yudpama. JlaTymu ce nuuly Ha ciaegehu HauuH: 1. janyap 2012; 2011-2012;
TpuzgeceTux rogruHa 20. Beka.

dycHoTe ce KOPUCTe 3a 00jalllbea, a He 32 HaBohewwe uTepaType. [Ipo-
CTO HaBohemwe Mopa Jia 6y/ie y IJIaBHOM TEKCTY, ca U3y3eTKOM 3aKOHa U CY/[-
CKHX OJIJIyKa.

MoaHacnoBe Tpe6a nucaTH Ha cneaehy HauuH:

1. BEJIUKA CJIOBA
1.1. [IpBO Cc/10BO BEMKO

1.1.1. IIpso c/a1080 8eAUKO KYp3us

Lutupame

CBU IUTaTH, y TEKCTY U PpycHOTaMa, Tpeba Jja Oyay HanucaHu y ciegehem
¢dopmary: (ayTop/rogsuHa/6poj cTpaHe UM BUIE CTPAHA).

Jlomaha uMeHa Koja ce IOMHUBY Y pedyeHULM He Tpeba M0OHABJ/baTH Y 3a-
rpajama:
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- Ilpema MusomeBuhy (2014, 224-234)...

- PuMcKU npaBHULM Cy NO3HABA/IM Pa3/IMUUTE KJIacuPHUKaLUje CTBapU
(Munomesuh 2014, 224-234)

CTpaHa MMeHa Koja ce IOMUbY ¥ peueHUIU Tpeba Ja GyAy TpaHCKpUO6O-
BaHa, a y 3arpajiamMma ux Tpe6a MOHOBUTH U OCTABUTH y OpUTHHAJY. Y CIU-
CKY JIMTepaType CTpaHa UMeHa ce He TPaHCKPUOYjy:

- IIpema Konmony (Koziol 1997, 73-87)...
- 0 Towme je oncexxHo nmucao Koruoua (Koziol 1997, 73-87).

- Koziol, Helmut. 1997. Osterreichisches Haftpflichtrecht, Band I:
Allgemeiner Teil. Wien: Manzsche Verlags- und Universitdatsbuch-
handlung.

Jomaha fena ce nuTHpajy NUCMOM KOjUM Cy LITaMIlaHa. Y CIUCKY JIUTe-
paType [eJio IITaMIaHO JIATUHUIIOM HAaBOAMW Ce CaMO JIATUHULOM, a [ieJ1o
HITaMIaHo NUPUIMLOM HaBOAU ce NUPUJIMLIOM U JIATUHULOM, [IPU YeMy ce
JIaTMHU4YHa pedepeHIia cTaB/ba y 3arpaje:

- Ilpema Munowesuhy (2014, 347-352)...

- MuwunomeBuh, MupocnaB. 2014. Pumcko npaso. Beorpan: [lpaBHH
¢dakynter YHuBep3sutera y beorpany - [Jocuje cryaumo. (MiloSevic,
Miroslav. 2014. Rimsko pravo. Beograd: Pravni fakultet Univerziteta u
Beogradu - Dosije studio.)

- ByxkaamuoBuh (Vukadinovi¢ 2015, 27) ucTtude fa jemal, UCIyHaBa
TyDy, a rapaHT cBOjy 06aBe3y.

- Y nuteparypu ce HaBogu (Vukadinovi¢ 2015, 27)...

- Vukadinovié, Radovan. 5-6/2015. O pravnom regulisanju posla
bankarske garancije u novom Gradanskom zakoniku. Pravni Zivot 64:
17-36.

[loxxe/bHO je Jjla y LMTaTHMa y TeKCTy Oy/Zie HaBeJeH NojaTak O Opojy
CTpaHe Ha K0joj ce HaJla3u Jeo JeJla Koje ce LUTUpa.

HUcro Ttako u / Ucto / Kao u Koncrantunosuh (1969, 125-127);

[Ipema Baprom (1959, 89 ¢H. 100) - mamo 2de je gpychHoma 100 Ha 89.
CMpaHu;

Kao o je npeanoxuo bBaptour (1959, 88 u ¢H. 98) - mamo 2de ¢ycHo-
ma 98 Huje Ha 88. cmpaHu.

[Ipe 6poja cTpaHe He Tpeba cTaB/baTH 03HAKY ,CTP. ,p-; ,f WK cauyHo.
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W3y3eTHO, TaMO TJie je TO MPHUKJIAJHO, ayTOPU MOTY Jjla KOPUCTE LiUTaTe
y TeKCTy 6e3 HaBohema Opoja cTpaHe Ziesia Koja ce UTHpa. Y TOM Cay4ajy
ayTOpU MOTY, aJlu He MOpajy [la KOPUCTe HeKy OJi Ha3HaKa Kao LITO Cy: 8U-
demu, noce6Ho sudemu, eudemu Ha hpumep u dp.

(BuzetH, Ha npumMep, baptour 1959; CumoBuh 1972)
(BugeTu noce6Ho bakuh 1959)
(CrankoBuh, Opsinh 2014)

JenaH aytop

Humam y mexkcmy (T): Kao u WUnaj (Ely 1980, 6poj cTpaHe), TBpAUMO
Ja...
Haeobere y cnucky aumepamype (JI): Ely, John Hart. 1980. Democracy

and Distrust: A Theory of Judicial Review. Cambridge, Mass.: Harvard
University Press.

T: Ucto kao u ABpamoBuh (2008, 6poj cTpaHe), TBpAUMO Aa...

JI: ABpamoBuh, Cuma. 2008. Rhetorike techne - gewmuHa 6ecedHuwmeaa
u jasHu Hacmyn. Beorpaa: Ciayk6eHU ryacHUK - [IpaBHU dakyaTeT YHU-
Bep3uTeTa y beorpaay. (Avramovié¢, Sima. 2008. Rhetorike techne - vestina
besednistva i javni nastup. Beograd: Sluzbeni glasnik - Pravni fakultet
Univerziteta u Beogradu.)

T: BacusbeBuh (2007, 6poj cTpaHe),

JI: BacusbeBuh, Mupko. 2007. KopnopamugHo ynpasssarbe: NpagHuU acnek-
mu. Beorpag: IlpaBuu dakynrer YuuBepsutetra y Bbeorpaay. (Vasiljevic,
Mirko. 2007. Korporativno upravljanje: pravni aspekti. Beograd: Pravni
fakultet Univerziteta u Beogradu.)

[Ba ayTopa

T: Kao urto je ykasaHo (Daniels, Martin 1995, 6poj cTtpane),

JI: Daniels, Stephen, Joanne Martin. 1995. Civil Injuries and the Politics of
Reform. Evanston, IlL.: Northwestern University Press.

T: Kao urto je nmokasaHo (CtankoBuh, Opsinh 2014, 6poj cTpane),

JI: CrankoBuh, O6peH, Muogpar Opauh. 2014. CmeapHo npaso. beorpag;:
Homoc. (Stankovi¢, Obren, Miodrag Orli¢. 2014. Stvarno pravo. Beograd:
Nomos.)
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Tpu ayTopa

T: Kao mrro cy npeguioxuau Cecut, Jluua u bepmanT (Cecil, Lind, Bermant
1987, 6poj cTpaHe),

JI: Cecil, Joe S., E. Allan Lind, Gordon Bermant. 1987. Jury Service in
Lengthy Civil Trials. Washington, D.C.: Federal Judicial Center.

Buwe on Tpu ayTopa

T: [Ilpema “cTpakUBamwy Koje je cipoBeo TapHep ca capagHunuma (Turner
et al. 2002, 6poj cTpaHe),

JI: Turner, Charles F, Susan M. Rogers, Heather G. Miller; William C. Miller,
James N. Gribble, James R. Chromy, Peter A. Leone, Phillip C. Cooley, Thomas
C. Quinn, Jonathan M. Zenilman. 2002. Untreated Gonococcal and Chlamydial
Infection in a Probability Sample of Adults. Journal of the American Medical
Association 287: 726-733.

T: llojenuuu ayTopu cMaTpajy (Bapagu et al. 2012, 6poj ctpaHe)...

JI: Bapagu, Tu6op, BepHager Boppawm, Tamo Kuexesuh, Baagumwup
[aBuh. 2012. MehyHapodHo npueamHo npaso. 14. uaname. beorpag: [lpaBuu
dakynteT YHuBep3uTteTa y beorpany. (Varadi, Tibor, Bernadet Bordas, Gaso
Knezevi¢, Vladimir Pavi¢. 2012. Medunarodno privatno pravo. 14. izdanje.
Beograd: Pravni fakultet Univerziteta u Beogradu.)

MHcTUTYuMja Kao ayTop

T: (U.S. Department of Justice 1992, 6poj cTpane)

JI: U.S. Department of Justice. Office of Justice Programs. Bureau of Justice
Statistics. 1992. Civil Justice Survey of State Courts. Washington, D.C.: U.S.
Government Printing Office.

T: (3aBop 3a WHTeJeKTyasJHy cBojuHy Peny6suke Cp6uje 2015, 6poj
CTpaHe)

JI: 3aBoj, 3a MHTeJIeKTyaJHy cBojuHy Pemny6snke Cpo6wuje. 2015. 95 2o0-
duHa 3awmume uHmeaekmyasHe ceojue y Cpouju. beorpaa: Colorgraphx.
(Zavod za intelektualnu svojinu Republike Srbije. 2015. 95 godina zastite
intelektualne svojine u Srbiji. Beograd: Colorgraphx.)
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Heno 6e3 ayTopa

T: (Journal of the Assembly 1822, 6poj cTpaHne)

JI: Journal of the Assembly of the State of New York at Their Forty-Fifth
Session, Begun and Held at the Capitol, in the City of Albany, the First Day of
January, 1822. 1822. Albany: Cantine & Leake.

UuTupatbe BULLE Aena UCTOr ayTopa

KnepmoHT 1 Ajsen6epr cMaTpajy (Clermont, Eisenberg 1992, 6poj cTpa-
He; 1998, 6poj cTpaHe)...

Bacra uctuye (2001, 6poj ctpane; 2003, 6poj cTpaHe)...

uMTMpaI-be BULLE AeJla UCTOI ayTopa U3 UCTe roAUuHe

T: (White 1991a, page)

JI: White, James A. 1991a. Shareholder-Rights Movement Sways a Number
of Big Companies. Wall Street Journal. April 4.

UcTtoBpeMeHO LUTUpaHbE BHLLE ayTopa U Aiena
(Grogger 1991, 6poj crpane; Witte 1980, 6poj ctpane; Levitt 1997, 6poj
CTpaHe)

(IMMomoBuh 2017, 6poj crtpane; Jlabyc 2014, 6poj ctpaHe; BacubeBuh
2013, 6poj cTpaHe)

Mornaeibe Y KibU3H

T: Xosmc (Holmes 1988, 6poj cTpaHe) TBpAM...

JI: Holmes, Stephen. 1988. Precommitment and the Paradox of Democracy.
195-240. Constitutionalism and Democracy, ed. John Elster, Rune Slagstad.
Cambridge: Cambridge University Press.

Mornaesbe y Aeny Koje je M3aaTo y BULLE TOMOBA

T: WBapy u Cajkc (Schwartz, Sykes 1998, 6poj cTpaHe) TBp/ie CynpOTHO.

JI: Schwartz, Warren F, Alan O. Sykes. 1998. Most-Favoured-Nation
Obligations in International Trade. 660-664, The New Palgrave Dictionary of
Economics and the Law, Vol. 1], ed. Peter Newman. London: MacMillan.
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Krura ca BuLle uspgama

T: Kopucrehu I'puHoB metog (Greene 1997), HampaBW/IKM CMO MojeJl
KOjH...

JI: Greene, William H. 1997. Econometric Analysis. 3. ed. Upper Saddle
River, N.J.: Prentice Hall.

T: (llonoBuh 2018, 6poj cTpaHe),

P: Tlonosuh, Jlejan. 2018. ITopecko npaeo. 16. usname. beorpaz: [IpaBHU
¢dakynter YHuBepaurtera y beorpagy. (Popovi¢, Dejan. 2018. Poresko pravo.
16. izdanje. Beograd: Pravni fakultet Univerziteta u Beogradu.)

HaBohewe 6poja n3mama HUje 06aBe3HO.

MoHOBHO U3Aakbe — penpuHT

T: (Angell, Ames [1832] 1972, 24)

JI: Angell, Joseph Kinniaut, Samuel Ames. [1832] 1972. A Treatise on the
Law of Private Corporations Aggregate. Reprint, New York: Arno Press.

YnaHak

Y cnucky sMTepaType HaBo/Jie ce: Ipe3uMe U UMe ayTopa, 6poj U roauHa
o6jaB/bHUBama CBECKe, HA3WB YJAHKA, Ha3WB YaCONMCA, FOJMHA U3JIKEHA
yaconuca, ctpaHule. [Ipy HaBohewy MHOCTPAHUX YacoNuca KOju He HyMe-
pHILY CBeCKe Taj M0AaTaK Ce U30CTaBJba.

T: Taj mozen kopucTtHo je JleBuH ca capagHunuMa (Levine et al. 1999,
6poj cTpaHe)

JI: Levine, Phillip B., Douglas Staiger, Thomas J. Kane, David ]. Zimmerman.
1999. Roe v. Wade and American Fertility. American Journal of Public Health
89: 199-203.

T: Ha To je ykasao BacusbeBuh (2018, 6poj cTpaHe)

JI: BacumeBuh, Mupko. 2/2018. Ap6uUTpakHH YyroBOop U HHTep-
KOMIIaHHUjCKONIPaBHU criopoBU. AHaau [IpasHoz ghakyimema y Beoepady 66:
7-46. (Vasiljevi¢, Mirko. 2/2018. Arbitrazni ugovor i interkompanijskopravni
sporovi. Anali Pravnog fakulteta u Beogradu 66: 7-46.)

T: Opsuh uctuye yTuuaj ynopeaHor npasa Ha cagpxuHy Ckune (Orli¢
2010, 815-819).
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JI: Orli¢, Miodrag. 10/2010. Subjektivna deliktna odgovornost u srpskom
pravu. Pravni Zivot 59: 809-840.

LuTupame uenor 6poja yaconuca

T: Tome je mocBeheHa jegHa cBecka yaconuca Texas Law Review (1994).

JI: Texas Law Review. 1993-1994. Symposium: Law of Bad Faith in Contracts
and Insurance, special edition 72: 1203-1702.

T: Ocurypame o rpahaHcKe 0ZTOBOPHOCTH MOJPOGHO je aHAIM3UPAHO Y
yaconucy AHaau [IpasHoe ¢pakynmema y Beozpady (1982).

JI: Anaau IlpasHoe ¢pakynmema y Beozpady. 6/1982. Casemoesarse: Heka
aKkmye/siHa numarba ocuzyparea od epahatcke odzoeopHocmu, 30: 939-1288.
(Anali Pravnog fakulteta u Beogradu. 6/1982. Savetovanje: Neka aktuelna
pitanja osiguranja od gradanske odgovornosti, 30: 939-1288.)

KomeHTapu

T: Cmut (Smith 1983, 6poj cTpane) TBpAH...

JI: Smith, John. 1983. Article 175. Unjust Enrichment. 195-240.
Commentary to the Law on Obligations, ed. Jane Foster. Cambridge: Cambridge
University Press.

T: llpema lImanen6axy (Schmalenbach 2018, 6poj cTpasne), jacHo je ja...

JI: Schmalenbach, Kirsten. 2018. Article 2. Use of Terms. 29-55. Vienna
Convention on the Law of Treaties: A Commentary, eds. Oliver Dorr, Kirsten
Schmalenbach. Berlin: Springer-Verlag GmbH Germany.

T: llepoBuh (Perovi¢ 1980, 6poj cTpaHe) TBpAH Aa...

JI: Perovi¢, Slobodan. 1980. Clan 45. Predugovor. 221-224. Komentar
Zakona o obligacionim odnosima, ur. Slobodan Perovi¢, Dragoljub Stojanovié.
Gornji Milanovac: Kulturni centar - Kragujevac: Pravni fakultet Univerziteta
u Kragujevcu.

YnaHak y yaconucy unuv AHeBHUM HOBUHaMa 6e3 ayTopa

T: o6jaBsbeno y [Toaumuyu (2019)

JI: lloaumuka. 2019. Cp6uja cHaxkHO mocBeheHa eBporckoM myTy. MapTt
2019. (Politika. 2019. Srbija snazno posvecena evropskom putu. Mart 2019)
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T: Kao mrto je o6jaB/beHo y yaconucy Newsweek (2000)...

JI: Newsweek. 2000. MP3.com Gets Ripped. 18 September.

YnaHak y yaconucy uav AHEBHUM HOBMHaMa ca ayTopoM
(ayToprma)
T: Y BpemeHy je o6jaB/beHo (Svarm, Georgijev 2018) za...
JI: Svarm, Filip, Slobodan Georgijev. 2018. Razgranicenje je model u skladu
sa politikom etnickog cis¢enja. Vreme. Avgust 2018.
T: (Mathews, DeBaise 2000)

JI: Mathews, Anna Wilde, Colleen DeBaise. 2000. MP3.com Deal Ends
Lawsuit on Copyrights. Wall Street Journal. 11 November.

Heob6jaB/beHu pykonuc

T: (ABpamoBuh, Togoposuh 2017)

JI: ABpamoBuh, IlaBne, Henax Tomoposuh. 2017. Ctuname 6e3 ocHOBa
y puMckoM mnpaBy. Heo6jaBbeH pykonuc. YHuBep3uteT y Humy, [IpaBHU
dakynreT, aBryct. (Avramovi¢, Pavle, Nenad Todorovi¢. 2017. Sticanje bez
osnova u rimskom pravu. Neobjavljen rukopis. Univerzitet u NiSu, Pravni
fakultet, avgust.)

T: (Daughety, Reinganum 2002)

JI: Daughety, Andrew F, Jennifer F. Reinganum. 2002. Exploiting Future
Settlements: A Signaling Model of Most-Favored-Nation Clauses in Settlement
Bargaining. Unpublished manuscript. Vanderbilt University, Department of
Economics, August.

PagHu AOKYMEHT

T: (CtojanoBuh, CaBuh 2017)

JI: CrojanoBuh, OrmweH, Maptud CaBuh. 2017. [IpaBHa mpupo/ia yroBopa
o kpeauty. PagHu gokymeHT. UHCTUTYT 3a npaBo u ¢uHaHcuje, beorpas.
(Stojanovi¢, Ognjen, Martin Savi¢. 2017. Pravna priroda ugovora o kreditu.
Radni dokument. Institut za pravo i finansije, Beograd.)

T: (Eisenberg, Wells 2002)
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JI: Eisenberg, Theodore, Martin T. Wells. 2002. Trial Outcomes and
Demographics: Is There a Bronx Effect? Working paper. Cornell University
Law School, Ithaca, NY.

HymepucaHM paAHHU AOKYMEHT

T: (Tomuh, IlaBnoBuh 2018)

JI: Tomuh, Janko, Cama IaBsoBuh. 2018. YnopeaHonpaBHa aHa/IK3a Mpo-
nucay o6JlacTy paZHor npaBa. PafHu foKyMeHT 6p. 7676. UHCTUTYT 3a yno-
peaHo npaBo, beorpag. (Tomi¢, Janko, Sasa Pavlovi¢. 2018. Uporednopravna
analiza propisa u oblasti radnog prava. Radni dokument br. 7676. Institut za
uporedno pravo, Beograd.)

T: (Glaeser, Sacerdote 2000)

JI: Glaeser, Edward L. Bruce Sacerdote. 2000. The Determinants of
Punishment: Deterrence, Incapacitation and Vengeance. Working Paper No.
7676. National Bureau of Economic Research, Cambridge, Mass.

JlnuHa KopecnoHAeHUHWja/ KOMyHHUKaLHja

T: Kao mrto TBpau [JlamwanoBuh (2017),

JI:  JlammwanoBuh, Buhenrtnje. 2017. Ilucmo ayrtopy, 15. jaHyap.
(Damnjanovi¢, Viéentije. 2017. Pismo autoru, 15. januar.)

T: (Welch 1998)
JI: Welch, Thomas. 1998. Letter to author, 15 January.

Cta6bunHu uHTepHet npotokon (URL)

T: llpema 3aBoAy 3a UHTEJIEKTYa/IHY CBojuHy Peny6snke Cpouje (2018),

JI: 3aBoj; 32 UHTeJIeKTyalHy cBOjuHy Peny6svike Cpowuje. 2018. loguiuimbu
u3BelTaj o pagy 3a 2017. roguny. http://www.zis.gov.rs/o-zavodu/godisnji-
izvestaji.50.html, nocneawu npuctyn 28. mapTta 2018. (Zavod za intelektualnu
svojinu Republike Srbije. 2018. Godisnji izvestaj o radu za 2017. godinu.
http://www.zis.gov.rs/o-zavodu/godisnji-izvestaji.50.html, poslednji pristup
28. marta 2018.)

T:  According to the |Intellectual Property Office (2018)
JI: R.S. Intellectual Property Office. 2018. Annual Report for 2017. http://
www.zis.gov.rs/about-us/annual-report.106.html, last visited 28 February,
2019.
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Y wrtamnu

T: (borganoBuh 2019, 6poj cTpaHe)

JI: BorganoBuh, Jlyka. 2019. EkoHOMCKe Noc/ieiulie yroBapaka Kiay3yJie
HajrmoBJsamheHyje HalMje Y GU/IaTepaTHUM HHBECTUIIJMOHMM CIIOpa3yMUMa.
Homoc, ToMm 11, y mrtamnu. (Bogdanovié, Luka. 2019. Ekonomske posledice
ugovaranja klauzule najpovlasc¢enije nacije u bilateralnim investicionim
sporazumima. Nomos, tom 11, u Stampi.)

T: (Spier 2003, 6poj cTpaHe)

JI: Spier, Kathryn E. 2003. The Use of Most-Favored-Nations Clauses in
Settlement of Litigation. RAND Journal of Economics, vol. 34, in press.

MpuxBaheHo 3a o6jaB/bUBare

T: Y jenHoM uctpaxkuBamwy (Petrovi¢, npuxBaheHo 3a o6jaB/bHBame) Io-
cebHO ce MCTHYe 3Ha4yaj MpaBa MalkbUHCKUX aKIMOHapa 3a QYHKIIMOHHUCAbE
aKLMOHAPCKOT JPYyUITBA.

JI: Petrovi¢, Marko. Prihvaéeno za objavljivanje. Prava manjinskih
akcionara u kontekstu funkcionisanja skupstine akcionarskog drustva.
Pravni Zivot.

T: JengHna crtynuja (Joyce, mpuxBaheHo 3a o6jaB/bUBarbe) OJJHOCH Ce HaA
KolyM6UjCKH AUCTPUKT.

JI: Joyce, Ted. Forthcoming. Did Legalized Abortion Lower Crime? Journal
of Human Resources.

Cyacka npakca

@(ychome): BpxosHu cyn Cpbuje, PeB. 1354/06, 6. 9. 2006, Paragraf
Lex; BpxoBHu cyz Cp6uje, PeB. 2331/96, 3. 7. 1996, buameH cydcke npak-
ce BpxosHoe cyda Cpéuje 4/96, 27; CJEU, case C-20/12, Giersch and Others,
ECLI:EU:C:2013:411, mapa. 16; Opinion of AG Mengozzi to CJEU, case
C-20/12, Giersch and Others, ECLI:EU:C:2013:411, mapa. 16.

T: 3a pedepenne y TekcTy kopuctuTu ckpahenuue (BCC Pes. 1354/06;
CJEU C-20/12, uau Giersch and Others; Opinion of AG Mengozzi) KoH3uU-
CTEHTHO Y 11€JI0M 4JIaHKY.

JI: He Tpeba HaBOJUTH CYACKY NPAKCY Y CIUCKY KOpUILheHe JuTepaType.
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YnyTcTBO 3a aytope

3aKoHH U ApYrH NPONUCH

@: 3aKOHMK O KPUBUYHOM MOCTYIKY, Cayxicb6eHu aaacHuk PC 72/2011,
101/2011, 121/2012, 32/2013, 45/2013 u 55/2014, 4yn. 2, ct. 1, Tau.
3; Regulation (EU) No. 1052/2013 establishing the European Border
Surveillance System (Eurosur), O] L 295 of 6/11/2013, Art. 2 (3); Directive
2013/32/EU on common procedures for granting and withdrawing
international protection (recast), O] L 180 of 29/6/2013, 60, Art. 6 (3).

T: 3a pedepenue y Tekcty kopuctutu ckpahenune (3KII uau 3KII PC;
Regulation No. 1052/2013; Directive 2013/32) KOH3WUCTEHTHO y I€JIOM
YIaHKY.

JI: He Tpe6a HaBOAWTHU NpoONKCe Y CHUCKY KOpUlIheHe JiuTepaType.

4. NMPUJI03U, TABEJIE U CJIUKE

CDYCHOTE y IpuJjio3uMa HyMmepuily ce 6e3 MNpeKHnJa Kao HACTABAK Ha OHeE
Yy OCTAaTKy TEKCTa.

Hymeparnuja jemnauuHa, Tabesa W CJAWKAa y NMPUJ0O3MMa IO4YMibe ca 1
(jemnaumua Al, Tabesa Al, ciuka Al uta,, 3a npuior A; jeqHaunHa b1, Ta-
6ena b1, ciuka b1 utn., 3a npusior B).

Ha cTpanu mMoxe 6uTH caMo jeaHa Tabesa. Tabesa Moxe 3ay3uMaTu
BUIIE OJ jeJjHe CTPaHe.

TaGeJie uMajy kpaTke HacsoBe. JofaTHa objallilberba ce HaBOJe y Hamo-
MeHaMa Ha JiHy TabeJe.

Tpeba nieHTUPUKOBATH CBe KOJIMYMHE, jeJUHULEe Mepe U cKkpaheHHIle 3a
CBe YHOCe y TabeJH.

W3Bopu ce HAaBOJEe y LIeJIMHU Ha JIHY TabeJsie, 6e3 yHAKPCHUX pedepeHlH
Ha pycHOTe UM U3BOpE HA JIPYTUM MECTHUMA y YJIAHKY.

Cimke ce npuiaxy y ¢ajaoBuMa 0JjBOjeHO OJ TeKCTa U Tpeba aa 6yay
jacHo o6esiexkeHe.

He Tpe6a KOpUCTHUTH ceHYeHe UM 60jy Ha rpaduiKUM NpUKasuMa. AKo
je moTpe6HO BU3yeJIHO HcTahu NojefiHe pa3JiMKe, MOJIMMO Bac Jja KOPUCTH-
Te mpadupame U YHaKpPCHO padupare WM APYro Cpe/iCTBO O3HA4YaBakma.

He Tpe6a KOPUCTUTH OKBUD 3a TEKCT UCIIOJ UJIK OKO CJIHKE.
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YnyTcTBo 3a ayTope (cTp. 933-946)

Mousinmo Bac ga kopuctute ¢oHT Times New Roman ako mocrtoju 6uio
KaKBO CJIOBO WM TEKCT Ha clMLM. Beanunna poHTa Mopa 6UTH HajMame 7.

['padunu He cagpke GUJIO KaKBY 060jy.

HacnoBu civka cy HaBeJeHH M Ha 3aceGHOj CTpaHULH ca JJBOCTPYKUM
npopesoM o Ha3uBoM — JlereHja KopuinheHHX CIUKA.

Cnuke He Mory 6uTu Behe oz 10 cm x 18 cm. [la 61 ce usberso fa ciau-
Ka Oy/le 3Ha4ajHO CMakeHa, 00jallliberha NojeIMHUX J1eJI0oBa CIMKe Tpeba Aa
Oy/ly MOCTaBJ/beHA Y OKBUPY CIMKE UJIU UCIO/| Hbe.
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CIP - KaTasiorusanuja y nyb6jankanuju
Hapogna 6ubunuoreka Cpo6uje, beorpag,

34(497.11)

AHAJIM IlpaBHor ¢akynareTta y Beorpaay : yaconuc 3a npaBHe U
ApyurrBeHe Hayke = The Annals of the Faculty of Law in Belgrade :
Belgrade law review / rimaBHM ¥ oAroBopHH ypegHuk Mapwuja Kapanukuh
Mupuh. - [Cpricko usn.]. - loa. 1, 6p. 1 (1953)-. — beorpan : [IpaBHuU
dakynret YHuBep3ureta y beorpaay, 1953- (beorpag : buporpad). -

24 cm

TpomeceuHo. - [Ipey3eo je: Annals of the Faculty of Law in Belgrade.
- lpyro usjame Ha ApyroM MeujyMmy: AHanu [IpaBHOr dpakysnTeray
Beorpany (Online) = ISSN 2406-2693.

ISSN 0003-2565 = Anasu [IpaBHor dakynrera y beorpany
COBISS.SR-ID 6016514




PakynTeTcKn HaydHu vaconuc AHaam [lpaBHor ¢akyntera y beorpaay
n3nasu of 1953. roamHe (ISSN: 0003-2565) kao noToMak Yaconuca Apxms
3a rpasHe 1 pYLUTBEHE HayKe Koju je u3nas3uno o 1906. roanHe.

MaBHKW ypeaHULM ADpxmBa 3a NPpaBHEe 1 APYLITBEHE Hayke bunu cy: Kocta
KymaHnyau u [paromy6 Aparhenosuh (1906-1911), Kocta KymaHyam
(1911-1912), Yepomurb  MwutpoBuh  (1920-1933), Mwuxauno Wnwuh
(1933-1940), hophe Tacuh (1940-1941) v JosaH Hopheuh (1945).

MaBHW ypedHuun Awxana [lpasHor ¢akynrera y beorpagy ownu cy:
Muxajno KoxctaHTuHOBMA (1953—-1960), MunaH BapTtow (1960-1966),
Bojucnas bakuh (1966—1978), Bojucnas Cumosuh (1978-1982), O6peH
CrankoBuh (1982-1985), [ejaH [Monosuh (1996), Muoapar Opnwuh
(1997-2004), NlaHnno bacta (2004—2006), Cma AspamoBuh (2006—2012),
Muposby6 J1abyc (2013-2015) n Mupko Bacurbesuh (2016—2018).

Y yaconucy ce 06jaBrbyjy Hay4dHW YiaHUM, KPUTUUKE aHaM3e, KOMeHTapu
CYACKWX 0AyKa, MpUIo3u 13 MehyHapoaHOr HayUYHOT XKMBOTa W NpUKasu
KrbWra. 4aconuc vanasum 1y enekTpoHckoM ob6muky (elSSN: 2406-2693).

Panosu 06jaB/beHn y yaconmcy NOAeXy aHOHWMMHO] peLeH3uju ABoje
peleH3eHaTa, koje oapehyje peaakuuja.

CTaBOBM M3PaXEHW y Yaconucy Npeacras/bajy MULL/bere ayTopa U He
ofpaxaBajy Hy)KHO rnefuiTa pefakuuje. 3a Te CTaBOBe pefaKuuja He

oArosapa.

Haconuc 1M3nasun TpoOMeCeyHo.
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