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the presence of this legal custom in Europe and the Mediterranean during the
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1. RIGHT OF SHIPWRECK IN EUROPE AND THE
MEDITERRANEAN

Right of shipwreck (ius naufragii) is the name applied to a legal custom
whereby everything that is washed ashore or floats near the shore after
a shipwreck - the ship and its parts, cargo, personal belongings, and, in
certain historical circumstances, even the crew and passengers themselves
- becomes the property of the inhabitants or the lord of that shore.! The
existence of the custom can be followed already from the late centuries of the
second millennium BCE, first among the peoples of the ancient Middle East,
and then among the ancient Greeks (Matysik 1950, 29-37; Rougé 1966b,
1467-1479; Purpura 2002, 276-281; Villalba Babiloni 2018, 235-236). Its
inception is believed to be connected with the notion that the shipwreck
in itself represented divine judgment against the ship and its occupants,
branding them as unworthy of help and legal protection, especially if they
were foreigners.? With the growing frequency and importance of long-
distance maritime traffic and trade in the Mediterranean, this custom
became an impediment and a source of insecurity, not only aggravating
the consequences of shipwrecks from natural causes, but also encouraging
coastal populations to deliberately cause wrecks or even attack ships sailing
near their shores with the intention of attributing their loss to shipwreck.
Moreover, with the organization or inclusion of coastal communities into
political entities, the right of shipwreck came to be considered as a right
of the entity that ruled the coastline. In such circumstances, efforts by the
greatest seafaring peoples of the ancient world - the Phoenicians and the
Greeks - to abolish or limit this damaging custom assumed the shape of
bilateral agreements with those entities.

When all Mediterranean shores fell under the dominion of Rome, efforts
were made to legally regulate issues relating to the fate of shipwrecked
individuals and objects with the intention to preserve the lives and property
of what were now Roman subjects or citizens (Schiappoli 1938, 138-140;

1 For this reason, along with the usual Latin name and its translations centered

around the noun “shipwreck” (English: right of (ship)wreck; French: droit de
naufrage/bris; Italian: diritto di naufragio; Spanish: derecho del naufragio), in some
settings, especially in Central, Northern and Eastern Europe, this legal custom is
designated as “coastal” or “beach” right (German: Strandrecht; Swedish: strandridtt;
Polish: prawo nadbrzezne; Russian: 6epezogoe/npubpexcHoe npaeo; Latin: ius litoris).

2 The appearance of this notion could have been facilitated by frequent attacks on

coastal communities by seaborne raiders. Still, even in these early times, shipwreck
survivors were also treated according to the opposite principle of hospitality, again
motivated by religious perceptions (Schiappoli 1938, 137-138).
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Matysik 1950, 38-51; Rougé 1966a, 335-343; Purpura 2002, 281-290;
Villalba Babiloni 2018, 236-241).3 The main principle on which these efforts
were based was the inalienability of property involved in a shipwreck.
Depending on the circumstances, its appropriation was viewed as an act of
robbery or theft in extraordinary circumstances, potentially also entailing
the crimes of fraud and concealment of stolen property. Moreover, it was
not possible to justify the transfer of ownership as an act of finding lost
property, because it was considered that shipwrecked objects were not
willfully abandoned (animus dereliquendi). Still, it seems that even in Roman
law there were glimpses of the old custom. For example, it appears that as
late as the 3™ century CE, Roman tax collectors in certain areas used the
fact that pre-Roman authorities exercised the right to shipwrecked objects
in order to seize them and auction them off in favor of the imperial treasury.*
Also, sanctions for crimes against shipwrecked property were considerably
reduced after one year had elapsed from the event, and in the Late Roman
Empire this one-year period became the statute of limitations for requesting
the return of such property. These details, as well as literary testimonies,
indicate that the right of shipwreck had remained deeply embedded in the
social and economic conditions of life in the ancient Mediterranean, ready
for the right circumstances to impose itself again as a valid norm in the
regulation of maritime traffic.

Those circumstances began to appear in the 5™ and 6™ century, when the
western half of the Roman Empire fell under the rule of barbarian tribes.
In the period that followed, a general decline of maritime trade, coupled
with the rise of feudalism - which entailed political fragmentation and the
strengthening of local potentates whose status was based on possession of
land - led to the vast proliferation of the exercise of the right of shipwreck,
not only in the western Mediterranean but also along the European coasts
of the Atlantic and the northern seas, as well as on navigable rivers (Matysik
1950, 52-217; Niitemaa 1955; Melikan 1990). As feudalism became the
backbone of the Western political system, right of shipwreck entered into
official documents as a regal right of princes who could exercise it for
their own benefit (usually in tacit cooperation with the “private initiative”

3 References to a number of concrete regulations, as well as some of their texts,

are presented in Marlasca Martinez (2005, 465-468) and Penna (2012, 243-244).

4 This conclusion, however, has not been universally accepted. Gianfranco

Purpura, for example, maintains that available information does not indicate
adoption of the customs related to the right of shipwreck, but refers to disputes
regarding payment of duties in cases when bad weather forced ships carrying goods
to make unplanned stops at ports where duties were charged (Purpura 2002, 284-
285).
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of coastal populations, but sometimes also in competition with them) or
transfer it to a feudal subordinate.® These developments were undoubtedly
encouraged by the great potential of the right of shipwreck to generate
revenue. A particularly striking testimony in that respect comes from the
French region of Brittany, known for its rocky coast and powerful storms,
where the right of shipwreck was deeply rooted and jealously maintained.
In 1235, a document regarding a dispute that concerned, among other
matters, the possession of the right to appropriate remains from shipwrecks,
recorded that a local count often boasted of having “a stone more precious
than any precious stone, which brings him 100.000 solidi every year, by
which he meant a rock upon which ships would break” (La Borderie 1892,
102, all quotes from primary sources translated by the author).®

The attractiveness of appropriating objects from shipwrecks during
the Middle Ages is strongly reflected in its resurgence in the Eastern
Mediterranean, where the political and legal traditions of Rome were carried
on by the Byzantine Empire (Laiou 2001, 180-187; Penna 2012, 241-253;
see also Matysik 1950, 57-59, 85-86; Nicol 1989, 191-192, 199-200, 214).
These traditions included the Roman concept of inalienability of property
in case of shipwreck. Thus, the Byzantine-Rus’ treaties of 911 and 944/5
specifically stipulated that the Rus’ would not inflict damage on Byzantine
ships that suffer wreck - which was evidently the case previously - but that
they would instead help them. However, the treaty of 911 also stated that
such a practice existed on the part of the Byzantines as well. In fact, although
the stipulations of Roman law regulating shipwrecks had remained in force,
coastal communities in the Byzantine Empire evidently had no qualms
about exploiting the opportunities for material gain offered by such events.
It is perhaps in that light that one should interpret the appearance in the
Early Byzantine collection of maritime regulations known as the Rhodian
Sea Law of several provisions establishing relatively generous rewards for
help in salvaging property from shipwrecks - from one tenth to one half of
the value of salvaged property depending on the complexity of the salvage
effort (Laiou 2001, 180).” Moreover, similar provisions are later frequently

5 Thus, according to Rose Melikan, already by the end of the reign of King Henry

I (1189) the royal right of shipwreck along the coast of England had almost entirely
been transferred to feudatories with possessions in coastal areas (Melikan 1990,
172).

6 General remarks about the right of shipwreck in medieval Brittany are presented

in Everard (2000, 213-215).

7 The Greek text with English translation and commentary is provided by Walter

Ashburner (Ashburner 1909, 37-38, 117-119), who also discusses issues regarding
the name of the collection and the time and manner of its composition (idem, Ix-

4 Ananm M6 1/2022



The Right of Shipwreck in Medieval Serbia

encountered in those areas of the former Western Roman Empire where
Roman legal traditions were best preserved and where even Byzantine rule
managed to survive sporadically all the way to the early 13" century. Such
examples are recorded in collections of maritime law, local statutes and
legal practice of Italian cities such as Pisa, Genoa, Venice, Trani and Ancona,
but also of communities on the eastern Adriatic coast, such as Dubrovnik
(Ragusa), Korcula (Curzola), Mljet (Melita), Zadar (Zara), Split (Spalato)
and others (Ashburner 1909, cclxxxviii-ccxciii; Matysik 1950, 132-134).8
Nevertheless, it is clear that inhabitants of Byzantine coastal regions still
frequently chose illegal, but much more lucrative, looting over legally
regulated and stimulated assistance. By the time when Emperor Andronikos
1 (1183-1185) decided to take decisive and harsh measures to suppress the
phenomenon, court circles were allegedly already convinced that “the evil
is incurable and absolutely immutable”, because numerous edicts issued to
that end by previous emperors had produced no effect, “as if the cresting
waves of this tempestuous evil had washed from them the imperial red ink”
making it seem like the imperial scribes had “written on water” (Choniates
1975, 326; cf. translation in Choniatés 1984, 179-180).

The measures undertaken by Andronikos might have been linked to the
fact that by his time suppression of the “incurable evil” had become an
important international issue, since the most profitable, if not the greatest
part of maritime traffic in Byzantine waters had passed into the hands of
foreigners, primarily Italian merchants from Pisa, Genoa, and Venice (Laiou
2001, 183-184; Penna 2012, 108-109, 149, 156, 247-259). While provisions
of Roman law guaranteeing the inviolability of shipwrecked property applied
to Byzantine subjects, with respect to foreigners it seems that Byzantium had
also adopted the concept that appropriation of remains from shipwrecks was
a regal right. Having that right at his disposal, the emperor could also limit
or abolish it with regard to individual foreign communities. Thus, provisions
of that sort were inserted into numerous Byzantine imperial documents
granting commercial privileges to such communities - the Pisans in 1111,

cxiv). More recent works on the Rhodian Sea Law are referred to by Dafni Penna
(Penna 2012, 245).

8 Thus, in the oldest section of the Statute of Kor¢ula, traditionally dated to 1214,
established a reward of one-quarter of the value of salvaged property. A practical
example is offered by the shipwreck of a Venetian ship near Dubrovnik in 1168,
when the reward to the inhabitants of Dubrovnik for assistance in salvaging part
of the cargo amounted to one-third of its value (Matysik 1950, 187-188). It should
be noted that in some of the listed places, the mentioned rewards refer to sailors
salvaging cargo from their own ship and/or to the way that the ship’s owner, crew
and passengers should share the value of objects of unknown or enemy origin
recovered from the sea and/or the seashore.
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the Genoese in 1169 and 1192, and the Venetians in 1219, 1268, 1277,
and 1285.° The transition from the status of subject to that of foreigner in
this respect is perhaps best illustrated by the case of Dubrovnik. When the
city reverted to Byzantine rule in 1192, its inhabitants received permission
from Andronikos’ successor Isaac II that “after a shipwreck, they can go to
recover [their property]” (Resti 1893, 65-66; Bogisi¢, Jirecek 1904, LXIII),
which meant protection of shipwrecked property within the Byzantine legal
system. However, in the early 13th century, during the deep crisis of the
Byzantine Empire, Dubrovnik shifted its allegiance to Venice, meaning that
its citizens became foreigners in Byzantine lands. Accordingly, in 1243, when
Michael II Angelos, member of a branch of the Byzantine imperial family
that had established a separate state in the region of Epirus, gave Dubrovnik
guarantees that in case of shipwreck in his land its citizens would “not lose”
the property that was salvaged,'® this was a ruler’s decision to restore to
foreigners the objects that would otherwise under the given circumstances
have become his own property.

While in Byzantium practical exercise of the right of shipwreck
pushed back the Roman legal tradition that opposed it, in the West the trend
was running in the other direction. There, communities that were oriented
toward sailing displayed an early tendency to limit the right of shipwreck
by negotiating bilateral agreements with potentates who exercised it. In
that they enjoyed the support of the church, which considered the custom
unjust and unchristian, calling instead for providing assistance to fellow
Christians in distress (Schiappoli 1938, 142-143).1! It is not entirely by
accident that the earliest known example where these efforts succeeded
again comes from Italy - in 836, the Byzantine governor of Naples, Amalfi
and Sorrento, acting together with local church dignitaries, concluded an
agreement with the neighboring Lombard duke Sicard, who, among other
things, promised that in the event that a vessel from these towns suffered a
shipwreck in his territory “the objects found in it will be restored to those
to whom they belonged and belong, while the men will be returned to

9 Venetians were present in Byzantine markets much earlier, but it is possible

that in matters of shipwreck they were long treated as Byzantine subjects due to
their long-standing formal recognition of Byzantine supreme rule (Laiou 2001,
181). On the other hand, the early appearance of regulations concerning shipwreck
in privileges for the Pisans and Genoese might have been influenced by the history
of maritime conflicts between them and the Byzantines (Penna 2012, 241-242).

10 The most recent edition of the document, which had previously been dated
differently, is offered in Stefec (2014, 338-343, 366).

' 0On the other hand, such solidarity was not deemed fit for non-Christians
(Muslims) or for pirates, who were viewed as enemies of Christendom regardless of
their creed.
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their land sound and uninjured” (Bluhme 1868, 220). Better conditions for
limiting the right of shipwreck in the West began to appear from the 11t
century, when the growing authority of the church, led by the Roman Papacy,
and increasing interest in the study and application of Roman law coincided
with the great upsurge of long-distance maritime trade. In that context, it is
often emphasized how the Third Lateran Council, convened in 1179 by Pope
Alexander 1], resolved that “those who, driven by damned cupidity, despoil
shipwrecked Christians - whom in accordance with the rules of the faith
they ought to help - should be subjected to excommunication unless they
return what they have seized” (Latin quote in Schiappoli 1938, 144-145).
Nevertheless, similar resolutions in which motives from Christian ethics are
linked to the Roman law principle of inviolability of shipwrecked property
are encountered frequently in ecclesiastic declarations both before and after
that date (Schiappoli 1938, 145-149).

The clear and consistent condemnation of the right of shipwreck by the
church, formulated at the highest level, certainly encouraged communities
active in maritime and riverine traffic to request its abolition or limitation
in the lands where they sailed and traded. The lead was again taken by the
[talian cities. Beginning in 983, and especially after the late 11t century,
the Roman-German emperors, acting as overlords of the riverine navigation
routes in Northern Italy, granted Venice privileges which, among other things,
prohibited their subjects from inflicting damage on shipwrecked Venetian
citizens. Moreover, during the 12™ and 13% century Venice succeeded in
inserting such clauses not only into treaties with Byzantine emperors, but
also with other Eastern Mediterranean political actors, such as the states
founded there by the Crusaders, the kings of Armenia and Muslim rulers,
who had likewise adopted the concept of a regal right to appropriation of
shipwrecked objects (Matysik 1950, 87-95; Giannone 1959, 288-290; Lane
1973, 6; Laiou 2001, 180-187). The same modus operandi was employed
by Pisa, Genoa and maritime centers along the French and Spanish coasts,
spreading the suppression of the right of shipwreck in the western
Mediterranean. Not infrequently, its abolition was reciprocal (Matysik 1950,
123-128) - such examples include treaties concluded by Pisa with Rome
(1174), the Muslim ruler of the Baleares (1184), and Zadar (1188), as well
as the 1292 agreement between the king of Aragon and the sultan of Egypt
(Ashtor 1983, 20). Finally, from the 13™ century the struggle against the
right of shipwreck was joined in earnest by the autonomous urban centers
along the coast and riverbanks of Germany, many of which would later
become members of the association known as the Hanseatic League. Their
activities proved highly important in limiting this custom in the Baltic, North
Sea and the British Isles (Matysik 1950, 97-122; Niitemaa 1955).
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Yet, in spite of efforts directed against it by the church and increasingly
influential merchant circles, the right of shipwreck proved to be very resilient
in the West as well. In addition to material reasons, this resilience was
bolstered by the fact that, by virtue of its inclusion among regal rights, the
exercise of this custom, especially toward foreigners, grew into a symbol of
sovereign power. Thus, for example, the German City of Hamburg, one of the
founders of the Hanseatic League, repeatedly petitioned popes and Roman-
German emperors to suppress the exercise of the right of shipwreck by lay
and ecclesiastic lords along the coast of the North Sea and the Elbe River, but
insisted on its enforcement along the shores under its own rule (Rohmann
2019, 209-213, 220). Weighing the reprimands by the church and the need
to satisfy the merchants and, on the other hand, the revenues and status
that came with the exercise of the right of shipwreck, different rulers arrived
at different solutions depending on local traditions, personal inclinations,
and, especially, their royal ideology. Frederick II of Hohenstaufen, Roman-
German Emperor (1220-1250) and King of Sicily (1198-1250), who drew
inspiration for his role as monarch from the Roman imperial idea, forbade
completely and under pain of death the exercise of the right of shipwreck
in his Mediterranean kingdom, except against pirate and enemy vessels
(Giannone 1959, 292-293; Mignone 2019, 28-30). However, after the French
prince Charles of Anjou, coming from a setting where feudal legal concepts
were more firmly rooted, captured the Kingdom of Sicily from Frederick’s
heirs, the old custom was restored as a regal right to appropriate everything
that remained uncollected upon the expiry of an irrationally brief period
of three days after the shipwreck had occurred - in that form the right of
shipwreck was applied even to ships engaged in the crusade led by Charles’s
own brother, King Louis IX of France, in 1270 (Giannone 1959, 293-296).
Different approaches can also be followed in England - whereas under King
Henry II (1154-1189) the right of shipwreck could be exercised if there
were no survivors from the ship, his son Richard I (1189-1199) allowed
shipwrecked property to be claimed by the legal heirs of the owners; yet,
Richard’s nephew Henry III (1216-1272) returned to his grandfather’s
interpretation, prescribing that right of shipwreck came into force if there
were no survivors, neither men nor animals or, as specified somewhat
later, neither dog nor cat nor cock (Matysik 1950, 150-154; Niitemaa 1955,
58-59). Due to these contradictions, the right of shipwreck remained in
existence even after the medieval period of European history had ended. In
the 16™ century, while popes continued to condemn the “unjust custom” and
threaten excommunication (Schiappoli 1938, 149-157), at the court of King
Henry II of France (1547-1559) it was still said that “whatever is thrown
ashore belongs by the law of all nations to princes who rule the shores”
(according to Verzijl 1972, 84). In fact, the right of shipwreck was rescinded
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only in the 17" and 18™ centuries, when European states one by one finally
renounced its exercise towards all entities, both domestic and foreign (S.
Matysik 1950, 217-233; Verzijl 1972, 85-86).

2. HISTORICAL SOURCES ABOUT THE RIGHT OF SHIPWRECK IN
MEDIEVAL SERBIA

The right of shipwreck was evidently a deeply rooted and long enduring
phenomenon that left numerous and varied traces throughout Europe and
the Mediterranean. Several of those traces refer to its presence in medieval
Serbia. However, although relevant information has long since been published
in collections of source material and noted in numerous scholarly works,
treatment of the topic in historiography has remained limited to passing
remarks about individual mentions of the right of shipwreck or cases of its
exercise, without any attempt to gather and process them as testimonies
about one and the same phenomenon in the history of medieval Serbia and
its law.12

The earliest recorded - and at the same time best documented - case of
exercise of the right of shipwreck in medieval Serbia refers to the disaster
that befell a Venetian galley probably in 1308 or early 1309. The wreck
apparently occurred somewhere inside or immediately outside the Bay of
Kotor, in the maritime region of Zeta, which had been a part of the Serbian
state ruled by the Nemanji¢ dynasty since the last decades of the 12
century. The main testimony about this event comes from a letter addressed
by the Doge Pietro Gradenigo of Venice to the King Stefan Uro$ Milutin of
Serbia (1282-1321), dated 10 May 1309 (Ljubi¢ 1868, 239; Valentini 1967,
8-9). The doge first states that he had been notified by members of the
Venetian noble houses of Contareno and Barbo, the owners of the wrecked
vessel,'® that the Serbian ruler had acted upon the doge’s earlier request
for restitution of the “property salvaged from the shipwreck” by sending
his envoys to “the bishop of Saint Michael, who held the objects and goods

12" One can single out as characteristic examples the complete absence of the right
of shipwreck from the synthetic work of Teodor Taranovski (Taranovski 1931, 1935)
and its limitation to two passing mentions without any wider contextualization in
the lexicographic volume on the Serbian Middle Ages, edited by Sima Cirkovié¢ and
Rade Mihaljéi¢ (Cirkovié, Mihalj¢i¢ 1999, 174, 806).

13 At this time Venetian long-distance maritime trade still used private galleys
built and equipped by individual families or groups of business associates for their
own needs, but in 1329 the city authorities decreed the use of state-owned ships
whose services were auctioned to interested merchants (Lane 1973, 129-131).
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recovered from the shipwreck” with the order to restore that property to the
envoy of the stricken Venetians. According to the doge, the Venetian envoy,
with the assistance of “the illustrious lord your son”, reached an agreement
with the “abovementioned bishop” - this was, in fact, the head of the Zeta
bishopric of the autocephalous Serbian Orthodox archbishopric, whose main
seat was in the monastery of Saint Michael on Prevlaka, southwest of the
city of Kotor!* - whereby instead of restitution the bishop was supposed to
pay as compensation for everything that had been salvaged a sum of 4,000
Venetian solidi grossi. However, after pausing to express his gratitude to the
Serbian ruler for the steps he had taken, the doge went on to inform him
about the subsequent unfavorable turn of events. The bishop had given to
the Venetian representative as compensation some cattle whose value was
estimated at 1,200 grossi, but, when sold, barely yielded 700 hyperpyra of
Serbian money minted in the mine at Brskovo, “which is of much less value
than our Venetian grossi.”'> Stressing that “our Venetians” had thereby
suffered no small damage, the doge finally appealed to the Serbian king
to prevent the “accrual of damage upon damage for unjust reasons” by
ensuring that the remaining part of the settlement is paid to the envoy of
the affected Venetians Oliverio Cuppo, in Venetian grossi or in goods that are
fairly estimated to be of corresponding value in that currency.

According to a note recorded alongside the preserved transcript of the
letter; on the same day a similar letter was composed for the “illustrious
and magnificent lord, the son of the most serene lord King Uros”, namely, to
Milutin’s son Stefan, the future King Stefan Decanski of Serbia (1321-1331).
In 1309, Stefan governed the maritime areas of the Serbian state on behalf
of his father, and his involvement in the negotiation of the compensation
agreement was already mentioned in the letter sent to Milutin. Moreover,
preserved under the same date is also a transcript of the doge’s letter to
the third significant political actor in the region where the shipwreck
occurred - the authorities of Kotor, at the time an autonomous commune
under the supreme rule of the Serbian king (Sindik 1950).1¢ Except for
explicitly locating the shipwreck in the area of Kotor (super Catarum), the

14 The monastery and its estate, known as the Metoch of Saint Michael, have
been a frequent topic of research (Stjepcevi¢ 1930, 325-335; Bozi¢ 1957, 83-121;
Jankovi¢ 1985, 164-169).

15 A source from the very same year (1309) establishes the ratio of value between
the Venetian silver grosso and the corresponding coinage of King Milutin on the
neutral Hungarian market at 1 to 1.125 (IvaniSevi¢ 2001, 41).

16 1t is worth noting that the doge addressed his letter to the “consuls of Kotor”.

A collegium of consuls performing the role of judges and communal advocates is
recorded in Kotor in the 12t century, but there is no mention of them later, their
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text of this letter presents almost identically the complications regarding
compensation of damage by the bishop of Zeta and calls on the Kotorans
to intercede so that the Venetian envoy Cuppo would receive the remainder
of the compensation in Venetian grossi or items of corresponding value “in
order that our subjects, who have been greatly damaged by the event, should
not suffer additional damage” (Ljubi¢ 1868, 239-240; Valentini 1968, 9-10).

However, a later source testifies that the Venetian requests from 1309 did
not result in a favorable resolution. When an ambassador sent by Milutin
came to Venice in July 1318, the current doge, Giovanni Soranzo, used the
opportunity to submit to him a memorandum on the damages incurred by
Venetian subjects “in the realm of the lord king” (Ljubi¢ 1868, 299; Valentini
1968, 17-18). First on the list was the case of the Contareno and Barbo galley
“laden with goods and grain, which quite some time ago due to unfavorable
weather ran aground without breaking up near the port and district of Kotor,
which belong to the state of the lord king,'” and was subsequently completely
looted by the men of Kotor, subjects of the lord king” The memorandum
claimed that the robbery inflicted damage of over 8,000 hyperpyra and
that the envoy of the affected merchants, Oliverio Cuppo, had reached an
agreement by which the damage “not counting expenses (ultra expensas)”
was established at 4,000 Venetian grossi. He immediately received 800
hyperpyra in cattle, but more than 200 hyperpyra was stolen from him by
his escort, and the rest was taken from him before he left the kingdom. As a
result, the doge concluded, his subjects had remained gravely damaged ever
since, and he therefore called on the Serbian ruler to keep his promise and
settle that damage, “so as to preserve the love and fraternity between the
lord king and his subjects and the lord doge and his subjects, because the
lord doge cannot withhold from them what is their right.”

After this Venetian demand there is no more information that can be linked
to the case of the Contareno and Barbo galley, and its conclusion remains
unknown. Still, the expressed readiness of the Serbian ruler to mitigate the
consequences of an exercise of the right of shipwreck, even if only formal
or insincere in the given case, was followed up in the ensuing decades by

functions being taken over by judges (Gogi¢ 2018, 94-96, 263-264). Therefore, it
seems likely that the doge’s letter uses the term as a generic name for a judicial
official.

17" Use of the preposition “near” (apud) seems to reflect the existence of some
doubt as to whether the site of the shipwreck was located within the boundaries of
the Kotor district. The doubt might well not have been caused by lack of information
about the precise location of the site, but by uncertainty regarding its legal status,
because the Kotor commune considered the lands of the Metoch of Saint Michael as
part of the communal district (Bozi¢ 1957, 92-95; Antonovi¢ 2003, 199-209).

11
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several examples of positive legal regulations promulgated to that end.
The first such example is contained in a charter dated 25 March 1326, by
which Milutin’s son Stefan regulated the issues of protection and damage
compensation for merchants from neighboring Dubrovnik, who represented
the most important such group active in the Serbian realm (Por¢i¢ 2007,
20-22; 2017, 199-200). After first dealing with damages on land, Stefan also
addressed maritime traffic: “Should it happen unto them that their vessel is
wrecked at sea near to my land, may none of my nobles, neither great nor
petty, lay hands on that vessel. If any damage is done unto them there, they
shall receive payment from the surrounding villages or the nearby town. If
they do not make payment unto them, I shall pay them from my treasury”.
Also, the sanction of that document, which, as the text expressly states,
applies to damages on land and against vessels, stipulates that perpetrators
shall “receive my wrath and punishment and pay unto me 500 hyperpyra”.

At the time when Stefan issued this charter, Dubrovnik was subject to
Venetian rule, and it could be surmised that its stipulations also applied
to Venetians. Nevertheless, about 15 years later, when another Venetian
vessel was wrecked near the Serbian shore, in order to get compensation,
the Venetian authorities again had to address the Serbian ruler, Stefan’s son
Stefan DuSan (1331-1355). This time it is not the letter from the Venetian
doge that was preserved, but the Serbian king’s reply.!® At first, Du$an notifies
the doge that “concerning shipwrecks that occur in the ports of our region, it
is established in our royal law and in our lineage (in nostra propagine) that
any and all property or goods from the said shipwrecks duly belong to our
royal person”, but then immediately goes on to add that he will not abide by
that with regard to the doge and Venice, “expecting without doubt a similar
attitude from Your Dignity”. Hence, he invited the doge to send him trusted
men to whom he would “without delay provide duly accounted restitution
for what was perpetrated in the shipwreck that recently occurred in our
region and for the property that was seized”.

The Serbian rulers’ renunciation of the right of shipwreck toward both of
their main maritime “neighbors” - Venice and its subject Dubrovnik - was
finally legally unified on 20 September 1349. On that day, after negotiations
with three Dubrovnik and one Venetian envoy, Stefan DuSan, by that time
already bearing the title of emperor, issued his “Great Charter” to Dubrovnik
(Je¢menica 2012, 38-43; Porci¢ 2017, 249-253), which, when considered

18 The letter was written “in our royal court on May 22”. The year is not stated, nor
can it be reliably established. The available transcript is from 1341, but it appears
that the letter must have been written earlier, probably in 1340 (Mitrovi¢, Kisi¢
Bozi¢ 2018, 14-15; Por¢i¢, Isailovi¢ 2019, 226-228).
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in the context of his legislative activity in general, can be viewed as a sort
of codification of legal norms present in relations between Serbia and
Dubrovnik. Acting also on behalf of his underage son and heir to the throne,
King Uros, the Serbian emperor declared that “[i]f a Venetian or Dubrovnik
ship should be wrecked, whatever ends up in my land and the king’s, none
of it should be seized - it should remain free.” A possible incentive for
introducing this provision into the Great Charter is revealed in one of the
articles of a separate agreement on payment of the emperor’s outstanding
debts to inhabitants of Dubrovnik, which was penned that same day: “And I
am also indebted to them 1,600 Venetian hyperpyra for the vessel that was
wrecked in Zeta and taken by my lady the empress” (Jemenica 2012, 49-50;
Por¢i¢ 2017, 254-255). Although the immediate circumstances of that case
are not known, the mention of shipwreck and compensation in conjunction
with the fact that Dusan’s spouse, the Empress Jelena, is known to have been
granted by her husband certain rights and possessions on the Zeta coast
(Cirkovi¢ 1970, 75), indicate beyond doubt that this was another instance of
the exercise of the right of shipwreck.'?

Together with the rest of the dispositive part of Dusan’s Great Charter of
1349, the provision about shipwreck was repeated in practically unaltered
form in the confirmation of Dubrovnik’s privileges issued by his heir Emperor
Uro$ on 25 April 1357 (Cernova 2013, 80-87; Por¢i¢ 2017, 274-277).2°
However, already in the following year the political and legal context in
which these documents were produced was seriously disrupted when Venice,
having suffered defeat in the war against Hungary, was forced to renounce all
of its possessions on the eastern Adriatic coast, including Dubrovnik. On the
other hand, even before the Nemanji¢ dynasty ended with the death of Uro$
in 1371, the Serbian empire began to dissolve into a number of practically
independent political entities ruled by regional lords. Yet, regardless of

19 Conversely, it is unclear whether right of shipwreck was applied in another
case, which was brought to the attention the Serbian emperor during the 1349
negotiations, only this time by the Venetian envoy. The case concerns “damage”
inflicted upon “a Venetian on some vessel (in quadam navi) in the area of Valona”
by Jelena’s brother and DusSan’s lieutenant in the coastlands of southern Albania,
Despot Jovan Komnenos Asen. Although researchers have frequently claimed that
this was an example of exercise of the right of shipwreck (Solovyev 1934, 180-
187; Bozilov 1985, 180; Porci¢ 2017, 61), the text of the source provides no clear
indication in that direction, and it is entirely possible that this damage, for which
1,120 hyperpera were given in compensation to the Venetian authorities by an
envoy of the Serbian emperor in the spring of 1350, resulted from some other form
of suspicious or wrongful appropriation (Ljubi¢ 1872, 176, 178).

20 The only differences are the absence of the title of king, which in 1357 was not
borne by anyone, and in a change of the word order in the last section.
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changed circumstances, DuSan’s Great Charter remained the cornerstone for
regulating relations between Dubrovnik and the new rulers, thus offering
a strong stimulus for the inclusion of provisions concerning the right of
shipwreck into documents issued to Dubrovnik by those rulers. The earliest
examples of such provisions appear among members of the BalSi¢ family,
which controlled significant parts of the Adriatic coastlands of the former
Nemanji¢ state in Zeta and Albania. In a charter issued on 24 April 1385, the
then-current head of the family, Bal$a II, stipulated that in the event that a
Dubrovnik vessel is shipwrecked “in my land, no one is allowed to seize or
keep something”, threatening violators of this or other stipulations of the
charter with a fine of 500 hyperpyra and the legal status of traitor (Rudi¢
2012, 102-103). Soon after, on 27 January 1386, his nephew and successor
Purad II expressed the same principle in more detail: “Should it occur that
one of your [Dubrovnik] vessels is wrecked at sea or on a river in my land,
may none of my nobles, neither great nor petty, lay hands on that vessel, but
instead may the men of that vessel and the property that can be recovered
from the sea be free. Should anyone seize something from them, I will make
payment from my treasury.” (Premovi¢ 2016, 146-148)

Already in January 1387 provisions about the right of shipwreck also found
their way into charters issued to Dubrovnik by the most powerful Serbian
regional lord, Prince Lazar, and his neighbor, son-in-law and subordinate Vuk
Brankovi¢ (Mladenovi¢ 2003, 191-200; Suica, Subotin-Golubovi¢ 2010, 100-
104). Expressly formulated as confirmations, or renewals, of corresponding
regulations from the Nemanji¢ period, these examples are especially
interesting because they involve rulers whose possessions were situated far
from the seacoast, suggesting that inclusion of provisions dealing with right
of shipwreck might have been simply a reflection of the high regard for the
Nemanji¢ legal heritage and of the tendency to imitate it even when there
was no practical justification. Nevertheless, at that time Prince Lazar also had
grounds to claim some sort of tangible supreme authority over the Serbian
coastland because Purad II Balsi¢, just like Vuk Brankovi¢, was married to
one of his daughters. For that reason, the provisions contained in Lazar’s
and Vuk’s documents are formulated somewhat differently - whereas the
prince states “Should a Dubrovnik vessel be wrecked in the coastland, in my
lordship (vladanije), the law applied by earlier lords and by the Emperor
Stefan [Dusan] is the law that should also be applied now,” Vuk’s document
replaces “in my lordship” with “regarding whatever ends up in my land”.?!

21 Contrary to the solution from Vuk’s charter, which practically copied the

relevant phrase from the great charter of Emperor DuSan, Lazar’s choice of the
term vladanije, which was not used by the Nemanji¢s, does in fact appear more
as an attempt to describe a concrete legal and political situation than as a mere
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The same stipulations are repeated in charters issued to Dubrovnik
in December 1405 by the heirs of Prince Lazar and Vuk Brankovi¢ -
Lazar’s son Stefan, who had in the meantime assumed the title of despot
(Mladenovi¢ 2007, 43-51; Veselinovi¢ 2011, 155-161) and Vuk’s widow
Mara, Stefan’s sister, with her three sons.?? Although at that point neither of
the two families had any tangible political presence in the coastland, while
their mutual relations were hostile, the formulations from 1387 practically
remained unchanged, except that the late founders of each family’s power
were expressly named among the “earlier lords”, alongside Emperor Dusan.
However, subsequent developments eventually led to a situation in which
provisions against the right of shipwreck again gained practical meaning.
First, the Lazarevi¢s and the Brankovi¢s agreed to a reconciliation whereby
Despot Stefan accepted his nephew Purad Brankovic as his closest associate
and successor in the Serbian despotate, and then the last ruler of the Balsi¢
lordship, BalSa III, bequeathed his possessions in the coastland to Despot
Stefan. Therefore, when Dubrovnik asked Purad Brankovié, the new ruler
of the Serbian despotate, to confirm the city’s old privileges in December
1428, there again existed a unified Serbian state, which encompassed part
of the Adriatic coast. This permitted Durad to not only repeat the provision
concerning right of shipwreck, but also to make it more precise by stating
that it referred to shipwrecks occurring “in my region” (Miklosich 1858,
352-355; Stojanovi¢ 1929, 11-21). The provision was inserted in that same
form into another confirmation of Dubrovnik’s privileges issued by Purad
on 17 September 1445 (Miklosich 1858, 433-437; Stojanovi¢ 1929, 11-21).
This, however, proved to be the last mention of the right of shipwreck in
documents issued by rulers of medieval Serbia before it disappeared under
the tide of Ottoman conquest.

Meanwhile, the relations between Serbian rulers and Venice, which
generated the majority of the earliest testimonies about the right of
shipwreck in medieval Serbia, offer no clear evidence of this phenomenon
after 1357. Of course, the Venetians continued to sail the Adriatic despite
having been expelled from its eastern shore in 1358. Thus, it is recorded that
in November 1385 they sent nobleman Francesco Cornaro as ambassador

performative imitation of Nemanji¢ models. The nature of Lazar’s vladanije in the
coastland and his relationship with Purad Il Balsi¢ are discussed by Milo$ Blagojevi¢
(Blagojevi¢ 1985, 97-114). Other opinions on the matter are referenced by Srdan
Rudi¢ (Rudi¢ 2021, 74). A comparative analysis of these documents in view of the
hierarchic relationship between the two rulers is offered by Marko Suica (Suica
2010, 217-232).

22 For the Brankovi¢ charter it is still necessary to refer to older editions (Miklo-
sich 1858, 269-272; Stojanovi¢ 1929, 151-154).
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“to the authorities (regimina) of Sclavonia” with the task of “negotiating the
recovery of goods and objects from a chocha (type of vessel) that had recently
suffered shipwreck in those parts” (Ljubi¢ 1874, 225).23 Since Venetians
used the term Sclavonia for all Slav-inhabited areas in the eastern Adriatic
hinterland (Dini¢ 1978, 34-35; Zett 1998, 215-219), it cannot be ascertained
whether this referred to any of the “authorities” from the former territory
of the Serbian empire, especially since fragmentation into autonomous local
entities also spread through the part of the Adriatic coastland belonging to
Hungary following the death of the powerful King Lajos I in 1382. In fact,
Venice exploited this situation to launch a campaign for the restoration of
its presence on the eastern Adriatic shore. By1420 it again controlled large
parts of Dalmatia, as well as of the Zeta coastland where it soon came into
direct contact with the rulers of the Serbian despotate. However, although
those contacts produced several agreements and treaties, the right of
shipwreck is not mentioned in their texts.

The “authorities of Sclavonia” with whom Venice intended to negotiate
about the 1385 shipwreck may also have included the King Tvrtko I of
Bosnia (1353-1391). Having begun its southward expansion in the first
half of the 14™ century, by the last years of Tvrtko’s rule, Bosnia controlled
parts of the Adriatic coast in Dalmatia and the Bay of Kotor. Also, in 1377
Tvrtko assumed the title of king of the Serbs and Bosnia, starting to present
himself as the successor and continuator of Nemanji¢ traditions (Cirkovié
1964b, 343-357). In spite of that, charters issued by him and subsequent
Bosnian kings to Dubrovnik did not adopt provisions concerning right of
shipwreck from the legacy of Serbian-Dubrovnik relations. Such provisions
are also absent from charters issued to Dubrovnik by Bosnian regional lords,
who already from the late 14™ century ruled with increasing autonomy over
large parts of the Bosnian state. Therefore, it is especially interesting that
the last example of exercise of the right of shipwreck encountered in this
research refers to them, all the more so because it also features a reversal
of the usual casting of roles in which seafaring parties such as Venice and
Dubrovnik were the ones requesting abolition of that right from the lords of
the Adriatic coasts and hinterlands. In March 1457, an envoy of the Bosnian
magnate Duke (herceg) Stefan Vukci¢ Kosaca conveyed to the authorities in
Venice a protest by his master against the actions of their representatives
in Dalmatia after a vessel sailing in the duke’s service, whose crew included
both Stefan’s and Venetian subjects, ran aground on a reef in the area of Split

23 At the same time, two noblemen were entrusted with receiving and cataloging
the goods that were going to be returned, while captains of warships were ordered
to organize the transportation of the restored items to Venice.
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(Ljubi¢ 1891, 104-105). Since the vessel was empty, the sailors stripped it
of rigging and used a boat to get to the island of Hvar, thinking they would
be safe there. However, first the Venetian count of Hvar took the rigging
from them and sold it for personal gain, and then the Venetian count of
Split sent men who broke up the grounded ship and brought the timber to
him. Although Stefan stressed that he is not so much upset about the vessel,
“for that is but a small matter”, as about the “shaming and low esteem” of
his lordly status, the authorities in Venice replied that the counts of Split
and Hvar would be reprimanded and ordered to recompense the value of
everything taken from the shipwreck.

3. SHIPWRECK AS A LEGAL ISSUE IN MEDIEVAL SERBIA

Even though the earliest source found in this research attesting to the
presence of the right of shipwreck in medieval Serbia dates to the early
14t century, it seems likely that this custom was already known and
applied much earlier. This is suggested primarily by King DusSan’s reply to
the Venetian doge, which states that the right to property salvaged from
shipwreck was “established” as a regal right “in our lineage” (nostri regalis
iuris ac in nostra propagine constitutum esse). That statement clearly indicates
the long duration and deep roots of the custom, but also shows that there
was a moment in which the Serbian rulers took the right of shipwreck for
themselves, either by “importing” it into the Serbian state or, far more likely,
by “appropriating” a custom that already existed in its coastal areas. When
exactly this occurred cannot be determined, but it almost certainly predates
the case of the shipwreck of the Contareno and Barbo galley in 1308/9,
since already on that occasion the Venetians addressed their request for
restitution of the seized property directly to the Serbian ruler, King Milutin,
while the subsequent procedure of restitution clearly demonstrates the
central role of the mechanisms of royal power - both in the form of envoys
sent from the royal court and in the involvement of Milutin’s son Stefan, as
the ruler’s resident governor of the region in question. In any case, the regal
nature of the right of shipwreck is unequivocally expressed already in the
charter of Stefan Decanski from 1326, in which the ruler first prohibits the
appropriation of objects from a shipwreck “near to my land” by any “of my
nobles, neither great nor petty”, and then also prescribes punishment and
provides for compensation from his own treasury.

Later developments did not bring into question the regal nature of the
right of shipwreck either. This seems completely understandable with regard
to the rulers of the Serbian despotate, but it might be unusual for the period
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immediately after the dissolution of the Nemanji¢ state, when the role of
supreme authority was taken over by regional lords of non-royal rank and
titles. The Balsi¢s, for example, repeat the stance expressed in the charter
of Stefan Decanski, proclaiming that without the consent of the bearer of
supreme authority the right of shipwreck can be exercised by “no one”
(1385) or “none of my nobles, neither great nor petty” (1386), as well as
that the compensation of damages suffered by foreigners on those grounds
is the ruler’s responsibility. For Prince Lazar it can even be said that the regal
nature of the right of shipwreck displays a tendency to rise to the level of a
theoretical principle, considering that the nature of his authority in the area
where that right was practically applicable was, if not completely theoretical,
then at best indirect. At first glance, it may seem that such pretensions are
lacking only on the part of Vuk Brankovi¢, as he very specifically commits to
restituting only that property from maritime shipwrecks that “ends up” in his
land. However, if this formulation can be used to discern any legal position
at all,?* it is perhaps the idea of the ruler’s supreme right to property of a
specific legal status that is found within the borders of his authority, even if
the event by which that property had acquired its specific status occurred
outside his borders. In fact, when all things are considered, the obviously
strong presence of the concept of the regal nature of the right of shipwreck
- maintained in these unusual, and moreover unfavorable circumstances for
its survival - at the very least clearly shows that through its association with
rulers from the Nemanji¢ dynasty this concept had become an inseparable
part of the image of a sovereign ruler, which the Nemanji¢’s epigons from the
ranks of regional lords strove so wholeheartedly to emulate.

In addition to the regal nature of the right of shipwreck, information about
its presence in medieval Serbia also confirms the phenomenon of its transfer
to the immediate lords of the shores onto which the wreckage was deposited,
just like in the feudal West. After the shipwreck of 1308/9, salvaged objects
were appropriated by just such local landholders - the bishop of Zeta and,
as the affected Venetians later claimed, the “men of Kotor”, i.e., the citizens of
the Kotor commune.?® Likewise, in the case of the shipwreck that occurred
“in Zeta”, whose consequences were being settled in 1349, the objects were
appropriated by Empress Jelena, as a holder of rights and lands in that area.
In both instances, there is an impression that these landholders had every
intention of keeping the appropriated goods and that they would have faced

24 The entire phrase “whatever ends up in my land” is apparently directly
borrowed from the great charter of emperor Dusan.

25 On the claims of the Kotor commune to the lands of the Metoch of Saint Michael,
along whose shores the shipwreck had evidently occurred, see above, notes 14 and
17.
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no interference from the ruler in that respect, had it not been for the claim
made by the original owners.2® Moreover, the very prohibitions addressed to
“nobles great and petty”, which are contained in the provisions abolishing
the right of shipwreck under the Nemanji¢s and the BalSi¢s, seem to indicate
that when the right was being exercised in the usual manner - its immediate
exercisers (and beneficiaries) were frequently members of that social
group.?’

Thus, in medieval Serbia the right of shipwreck was a regal right that
could be granted to the ruler’s subjects whose landed possessions met
the natural preconditions for its implementation. However, as can be seen
from the sources presented above, as well as from comparative examples
throughout Europe and the Mediterranean, it could also be abolished or
limited. Abolition or limiting of its exercise to the detriment of the ruler’s
own subjects who suffered shipwreck - which sometimes served as the first
step in the centuries-long processes of its gradual renunciation in Western
countries, and was a naturally accepted part of the legacy of Roman law in
Byzantium - finds no mention in Serbia. Instead, available sources mention
abolition exclusively within the context of relations with two foreign actors
- Venice and Dubrovnik - which belonged to the group of communities
dedicated to maritime trade, whose interests were the main driving force
behind the process of suppression of right of shipwreck across the continent.
Still, although limited to foreigners and mariners,?® these testimonies reflect
and at least partially elucidate the application of two basic approaches

26 In the case from 1308/9, it can even be deduced that the “restitution” requested
by the Venetians was no longer possible, because in subsequent negotiations they
were only offered compensation. The probable explanation seems to be that the
cargo of grain from the vessel - which, as it turned out, ran aground without
damage to the hull - was relatively quickly used up or “processed” in a manner that
made it difficult to retrieve.

27 With regard to this, attention can also be drawn to the behavior of the
representatives of Venetian authority in Hvar and Split toward the grounded vessel
and mariners in the service of Duke Stefan - the former essentially applied the right
of shipwreck on the territory entrusted to him with regard to the ship’s crew and
the latter with regard to the wreck, which, as far as can be ascertained, had run
aground within the boundaries of the district of Split.

28 Given that the Serbian medieval state also encompassed (to a varying extent)
the banks of navigable rivers and lakes, there is a noticeable lack of information
regarding the exercise of the right of shipwreck on those waterways - only Purad
11 Balsi¢ mentions the possibility of a vessel being wrecked “on a river in my land”,
doubtlessly because he was the lord of the area around the Bojana river, whose
short but navigable course linked the Adriatic Sea with the area of the city of Skadar
(Shkodra).
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to the abolition of this right - through ad hoc and general agreements -
while presence of the third, legislative, approach, which is encountered in
Byzantium and some Western countries, cannot be confirmed.

For the ad hoc approach, meaning agreements on restitution or
compensation for property seized on one particular occasion, a relatively
richly documented example is offered by the wreck of the Contareno and
Barbo galley in 1308/9. Since at that time there was evidently no general
agreement about the right of shipwreck between Serbia and Venice (if there
was, the Venetians would have certainly mentioned it in their appeals), what
actually occurred was not a restriction or suppression of that right, but an act
of sovereign royal grace wherewith this right was set aside in that particular
case due to some higher interest in meeting the request of the damaged
party. In fact, judging by the course of the case and its epilogue - as far as
they can be established from available sources, which come exclusively from
the Venetian side - it appears that the interest was not particularly strong.
Although the source states that the Serbian king ordered (mandavit) the
restitution of seized property, the conditions of restitution then became the
subject of separate negotiations and agreements between Oliverio Cuppo,
the envoy of the affected Venetians, and the bishop of Zeta, as the immediate
beneficiary of this exercise of the right of shipwreck. According to that
agreement, Cuppo consented to the restitution of 4,000 grossi, which at best
amounted to little more than half of the damage, even though it is stated
that the damage was inflicted by “robbery and spoliation” (derobacione
et spoliacione).** Moreover, he also agreed to immediately receive only
a smaller share of the compensation (30%), and even that in the form of
cattle, subsequently discovering that sale of the cattle at the market barely
managed to fetch half of the estimated amount and then also losing those
earnings to theft and robbery - all this despite the Serbian ruler’s order to
make restitution and the direct involvement of the ruler’s son to that effect.

In addition to the procedure itself, in this unsuccessful and even somewhat
farcical attempt to mitigate the consequences of the exercise of the right
of shipwreck, three more points of wider significance can be singled out.
The first is the marked presence in the Venetian requests of the motif of
“adding damage to damage”, which constituted one of the most widespread
arguments in criticisms leveled against the right of shipwreck as an “unjust
custom” that brings further misfortune to those already struck by adversity.
Secondly, in the description of the agreement on compensation recorded in
1318, the established sum of 4,000 grossi is described as the amount “above/

29 The total damage from those causes — not from the shipwreck itself — was
estimated at 8,000 “or more” hypepyra, amounting to around 7,100 “or more” grossi.
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without expenses” (ultra expensas), which raises the question of whether
the difference between the total value of seized goods and the established
sum of compensation might have been calculated - partly or in whole - as
the expense for rewarding those who assist in the salvage of shipwrecked
property, as established in Byzantine law. Although the text of the source
does not provide enough grounds for such a conclusion, it has already
been mentioned that provisions regarding such rewards were widespread
in the Adriatic at this time.*° Finally, the words with which the Venetian
memorandum of 1318 ends the section dedicated to this event deserve
special attention. After another appeal to the Serbian ruler to perform the
promised compensation, it is added that this would be necessary for the
conservation of “love and fraternity” between the subjects of the two sides,
because otherwise the doge would not be able to “curtail” his subjects “of
their right”. This was, in fact, a nicely worded threat of resorting to reprisals,
another “unjust” medieval legal custom according to which a community
or an individual who suffers damage at the hands of members of another
community had the right to compensate the damage by seizing property
belonging to any member of that community (Cirkovi¢, Mihalj¢i¢ 1999, 249;
Por¢i¢ 2008). Although reprisals were not used lightly, due to the general
insecurity they brought into trading activities and the danger of escalation
into more serious conflicts, they represented a powerful means of forcing
a settlement of damage. As such, they also played a significant role in the
suppression of the right of shipwreck in Europe and the Mediterranean, and
their mention in this example fits perfectly into that pattern.3!

The example of the Contareno and Barbo galley shows especially well
the shortcomings of the ad hoc approach. Essentially, its effectiveness was
completely dependent on the goodwill and ability of the ruler to renounce
in a given case - in the interest of foreigners - something that was from
his viewpoint a completely legal and legitimate regal right, which had,
moreover, usually been legally and legitimately granted to one of his
subjects. Much greater security was offered by the regulation of this matter
through generally applicable long-term agreements. Although sometimes
the right of shipwreck was the only topic addressed in the agreement and

30 See above, at note 8.

31 It would seem justified to suppose that the threat of reprisals was in fact the

reason why the Venetians in their 1318 memorandum, singled out the Kotorans
as the main culprits in the spoliation of the Contareno and Barbo galley, although
in 1309, soon after the event, they claimed that the seized goods were held by the
bishop of Zeta. Due to their relatively intensive and widespread trading activities,
the Kotorans were an infinitely better target for the application of the mechanism
of reprisals then the bishop of Zeta and his subordinates.
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the treaty document that recorded it, far more often provisions on this
matter were included in agreements of wider scope. Regarding the content
of the provisions themselves, the range of possible solutions began with
a simple guarantee of security for shipwrecked persons and property or,
alternately, a prohibition on inflicting damage upon them. This in turn could
be supplemented by the establishment of mechanisms for compensating
the damages that were nevertheless inflicted and, finally, by stipulation
of sanctions against perpetrators and/or rewards for those who assist in
salvage.

In Serbian practice, the best example in terms of content is offered by
the earliest provision of this type - in the charter of Stefan Decanski to
Dubrovnik from 1326. In that document, after prohibiting the nobles “great
and petty” from “laying hands on” wrecked Dubrovnik vessels, the Serbian
king first imposed upon the closest villages or towns the obligation to
compensate damage according to the principle of collective responsibility
of the nearest settlement, known in medieval Serbia as priselica (Blagojevi¢
1971, 165—166, 175-188), and then, in the event that this did not produce
the desired effect, he committed to providing compensation from his own
treasury. In addition, although it was understood that the ruler, if forced
to compensate from his treasury, would in due course exact compensation
for himself from the village, town, or the culprits themselves, the charter
also prescribed sanctions for the perpetrators - 500 hyperpyra and royal
disfavor expressed by the term “wrath and punishment”3? In fact, since the
provision on the right of shipwreck in the Great Charter of Stefan Du$an is
much briefer, being limited to a ban on the seizure of shipwrecked objects
and an affirmation of existing property rights (“none of it should be seized
- it should remain free”), it seems likely that the “law” about shipwreck,
which is called upon in all of the charters issued by the Lazarevi¢s and the
Brankovi¢s from 1387 onward, as “the law applied by earlier lords and by
the Emperor Stefan [DuSan]”, actually refers to the solution recorded in
the charter of Stefan Decanski. This is also indicated by the provisions on
shipwreck in Bal$i¢ charters - the one from 1385, just like DuSan’s, limits
itself to a ban on seizing shipwreckerd objects, but the one from 1386
repeats (in part even literally) the content of the provision promulgated
60 years earlier by Decanski, except that it leaves out the section about the
application of priselica. Moreover, the case of the shipwreck on the Zeta coast,
whose remains were appropriated by Empress Jelena, which constitutes the

32 The meaning of this expression has been discussed in Taranovski (1931, 37-38)
and Mosin (1954, 30-32).
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only available practical example, was obviously resolved according to that
“law” - of course, “Emperor Stefan” most likely did not apply priselica or
the prescribed sanctions against his wife and her possessions, but he did
undertake the obligation to pay the affected inhabitants of Dubrovnik,
presumably from his own treasury, a compensation in the amount of 1,600
“Venetian hyperpyra”.

Even before Dusan’s Great Chater of 1349 expressly established that the
provision on shipwrecks applied to both Venetian and Dubrovnik ships, this
regal right of the Serbian ruler had already been abolished with regard to
Venetian ship in his letter from circa 1340. This case offers a good example
of the transformation of what apparently began as an attempt to obtain
compensation for damage sustained in one particular shipwreck, like the
attempt in 1309, into a permanent abolition of the right of shipwreck in
regard to a single foreign community. The manner in which this was carried
out is especially interesting - the Serbian ruler first let the doge of Venice
know with absolute clarity that he possessed the sovereign right of shipwreck
in his country, but then simply stated that he would not exercise that right
with regard to Venetian ships, offering also to compensate “without delay”
the damage in the case at hand. In that way, the whole act was removed from
the religious and moral-ethical discourse about the “unjust custom”, which
“accrues damage upon damage” and clearly marked as an expression of the
ruler’s sovereign will. Moreover, the Serbian ruler confidently expressed his
expectation that the Venetian doge would also conduct himself in the same
manner. In addition to providing the only example identified herein of an
effort on the Serbian part to introduce the principle of reciprocity into the
regulation of the right of shipwreck, this declaration by the most powerful
Serbian medieval king (and subsequent emperor) shows to what extent
the right of shipwreck was understood as a “lordly matter” that the rulers
freely enjoyed and, when needed, used to honor each other. It is precisely
this context that clarifies the reaction of Duke Stefan Vuk¢i¢ Kosaca when he
complained in 1457 to the Venetian authorities because of the exercise of
the right of shipwreck against his vessel by the Venetian counts of Hvar and
Split, “not because of the vessel, for that is but a small matter not worthy
of such a thing”, but because he had been shamed and disrespected by not
being treated as a lord.*3

33 This case is discussed in the context of Stefan’s relations with Venice by Sima
Cirkovi¢ (Cirkovi¢ 1964a, 230).
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4. CONCLUSION

The ancient legal custom known as the right of shipwreck can be
observed in medieval Serbia from the early 14™ to the mid-15™ century.
Available information from historical sources shows that, just like in many
other European and Mediterranean countries of the time, it constituted a
regal right, which could be exercised by the ruler in favor of his treasury or
transferred to those of his subordinates whose landed possessions met the
natural preconditions for its implementation. On the other hand, its presence
in Serbia is also marked by strong expressions of the general trend toward
suppression of this “unjust custom”, which was encouraged by the influence
of religious and moral principles, Roman law, and, especially, the need to
create the best conditions possible for increasingly profitable and important
commercial activity. In the Serbian case, the only visible promoters of this
trend were the foreign actors engaged in maritime traffic and trade along
the Adriatic coast of the Serbian state - Venice and Dubrovnik. In contacts
with them, the Serbian kings and emperors of the Nemanji¢ dynasty
developed legal mechanisms, by which the exercise of this custom with
regard to ships belonging to these two communities was formally abolished,
again displaying many features characteristic of such processes in the wider
continental context. Once established, these mechanisms remained in force
even after the role of supreme authority on the territory of medieval Serbia
was assumed by regional lords, and also later, under the Serbian despots.
Consequently, the right of shipwreck can be considered as another long-
enduring phenomenon that testifies to the participation of medieval Serbia
in the wider historical phenomena and processes of the period, as well as to
the specific ways in which that participation was manifested, recommending
it as a worthy subject for further research.
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1. INTRODUCTION

The “short twentieth century”, despite being characterized as such
and “shortened” by nearly a quarter by Hobsbawm Hobsbawm (2002),
concentrated in itself a multitude of social, economic and political tensions
and conflicts at the national, interstate and even global level. Its experience
is marked by economic crises, the crumbling of institutions, social
upheavals, ideological passions and conflicts generated by them, many local
armed skirmishes and especially the world wars, but, at the same time, by
remediation of problems, overcoming of crises, a technological breakthrough
of untold proportions, building of new models of social, political and
economic systems, processes of cooperation and integration. There is no
doubt that both the crises and the upswings influenced certain business
techniques, organizations and work mechanisms to be redefined, changed
and adapted.

The impact of the world wars on institutions and politics of most states
was manifold (Eloranta and Harrison 2010, 151-153), but what was specific
to Yugoslavia, in addition to the immense human and material losses, was
the introduction of a new, experience-wise weak, yet in terms of ideological
passion and conviction in the mission, emphasized social and political
system. Adding to its specificity, this system, imposed by the Communist
Party of Yugoslavia (CPY), underwent radical changes in a short period of
time, transforming from a copy of the Soviet model into a specific Yugoslav
model which, in the political sense, maneuvered between the East and the
West, and, economically, between a centrally planned and a market economy.

During the early post-war period, socioeconomic relations implied
mimicking the Soviet Union (USSR) model. A socialist economy implied the
almost complete abandonment of private business (minor exceptions were
made in Yugoslavia in regard to services, trades and agriculture), almost
the entire labor force was employed to work for various state entities and
all natural resources became state-owned. The economy was planned in
the sense that products and inputs (labor, capital, materials, energy, etc.)
used by any company and institution were managed in accordance with the
instructions of the central planning body. The plans were created, with great
fanfare, for a period of one or more (usually five) years, as a means of forced
accumulation and of spending the largest part of the gross domestic product
(GDP) for investments and industrialization, whose ultimate goal was
essentially military strengthening at the expense of people’s consumption
and living standard. This is the model sought to be copied by Yugoslavia -
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the first country in the East that legalized a Five-Year Plan! in April 1947
(Petranovi¢ 1988, 45, 76, 78, 94-95; Crouzet 2001, 248; Hanson 2003, 10-
12; Berend 2009, 180, 195; 1li¢ 2020a, 147-150).

Barely a year after the adoption of the plan, a rift occurred between
Yugoslavia and the USSR, which was soon followed by the cutting of all
ties. In its first reaction, the government radicalized internal political and
socioeconomic relations (Stalinization and the purge of the CPY, forced
buy up and collectivization, forced exploitation of human and material
resources, harsh austerity measures, etc.) so that, starting 1950, a new
course began to take shape: the country’s moving closer to the West, as well
as new social relations defined by the country’s own vision of socialism -
self-management. Over the following years and decades, depending on the
circumstances, the foreign policy course slightly changed direction, with
phases of moving closer - to a lesser of greater extent - to the East or the
West, while in principle keeping to the middle path (non-alignment policy),
just as self-management was modified, but without endangering it.2

The circumstances of the described political, social and ideological
environment influenced the creation of the banking system, its structure and
business practices, as well as the operation of the central bank. Frequent
changes and adaptations of the system to the requirements of the policies or
the visions of the ideological creators of socioeconomic relations inevitably
led to patterns of solutions based on trial-and-error learning. Seeking one’s
own path became the paradigm of socialist Yugoslavia, and the continuous
transition of the social and economic system was its constant, which
some economic theoreticians took pride in. The changes were seen as the
expansion of the independence of labor organizations and of the democratic
rights of the working class (Colanovi¢ 1979, 13), though the leadership
was concerned that not every element of the new system would be proved
in practice (Kardelj 1953, 15). Its own solutions and various ideological

1 Law on the Five-Year Plan for the Development of the National Economy of

the FPRY, Official Gazette of the FPRY 36/1947.

2 The plan was assessed as unfeasible already in January 1949 when the CPY

Central Committee revised the economic policy and set more modest goals, but it
was formally amended (extended until the end of 1952) only by the Law on the
Prolongation of the Execution of the Law on the Five-Year Plan for the Development
of the National Economy of the FPRY (Official Gazette of the FPRY 71/1950), on
29 December 1950. The 1948 circumstances revealed the plan’s weaknesses -
construction without economic calculation, unselective investment, excessive
investment, etc., so further development was mainly focused on key facilities
(Petranovi¢ 1988, 264).
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amalgams were a feature of Yugoslavia, which was, according to Neuberger
(Neuberger 1959, 361), one of the “world’s most interesting economic
laboratories”, while the field in which the most experiments were conducted
was that of money (Horvat 1970, 81).

The development Yugoslavia’'s economy was not conceived frontally,
through the equal strengthening of all sectors and especially not freely,
through independent action of economic entities, instead, certain branches
of the economy were to be given advantage in phases, until the expected
balance had been established, following which the next cycle would be
planned. This was a model for the economy’s development in relatively
short investment cycles, which was to be properly designed by economic
policy (Cobelji¢ 1959, 53-67).3 Such dynamics, however, did not ensure
the long-term stability of the system, which made it impossible to predict
the business framework and the entire economy was in a state of chronic
instability (Horvat 1969, 5). Therefore, the banking sector,* in adapting itself
to the vigorous development of the economy, was almost constantly in some
stage of reorganization, continuously evolving (Golijanin 1979, 116), while
frequent changes contributed to decisions that were sometimes forced.

Banking and the central bank of socialist Yugoslavia have been the subject
of a number of papers addressing - both broadly and narrowly - the history
of the organization of the economy, finance and financial institutions, or
analyzing the elements of the banking sector. The authors were mostly
economists, while the historical perspective is much less prevalent, which is
due not only to the poor interest of historians, but also to the inaccessibility
of archival sources due to the retention period (30 years) and limited
accessibly of the central bank’s archives prior to the establishment of the
National Bank Archive (2005).°

The aim of this paper is to attempt to determine - through the analysis
of literature, normative acts and primary archival sources - the frequency
and scope of changes in the entire banking sector of socialist Yugoslavia
and especially of some of its most important pillars (the National Bank),
the “longevity” of these changes, the innovations introduced into banking
through the planned market relations model and, to a certain degree,

Theoretical propositions in: Stojanovié¢, Cobelji¢ (1966).

Banking includes the banking system, banking practice and general issues
related to the credit system and credit practices (Golijanin 1983, 18).
5 See Vutkovié¢ (1956); Ugriti¢ (1967); Horvat (1970); Golijanin (1979; 1983);
Peri$in (1975); Lampe and Jackson (1982); Gac¢eSa (2001); Hofman (2004); Mitrovi¢
et al. (2004); 1li¢ (2021).
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the effects achieved by the changes in banking. It is also the intention to
determine the phases shaped by the changes in banking and their correlation
with the state’s economic and political trends, which would, to some extent,
offer a proposal for the periodization of the Yugoslav social banking system.

2. CENTRALIZATION AND CONCENTRATION OF BANKING
(1944/45-1954)

The first phase in the organization of the postwar banking sector
is embodied in the creation of socialist banking, which included the
nationalization of private banks, and the consolidation and centralization of
the system. Nationalization was carried out by means of confiscation and
liquidation, where the assets of private institutions were appropriated and
liabilities taken over (which provided a material basis for the establishment
of socialist banks)® and through nationalization, as the ultimate form of
disempowering the private sector. Consolidation led to the establishment
of a mono-banking system,” while centralization implied not only the
concentration of decision-making powers in the center of the state and
economic powetr, but also operation according to plan that was imposed by
the law.

6 The State Administration for National Goods and territorial (federal republics)

administrations were entrusted with the management of assets (commercial,
industrial, construction, banking and other companies placed under state control).
Confiscated and sequestered assets were handed over for administration to the
appropriate federal and republic ministries (Petranovi¢ 1988, 86). Based on the
Decree on the Revision of Licenses and Liquidation of Private Credit Enterprises
(Official Gazette of the FPRY 51/1946), the operating licenses of private banks first
underwent revision. In this process, all the banks already in liquidation, the banks
to which the finance minister would not issue a new operating license, as well as all
banking and insurance operations of private credit companies that also engaged in
other activities, were selected for liquidation.

7 A monobanking or one-level banking usually (but not necessarily) means

that there is one bank in a country, i.e, a central bank, which also takes over all
commercial banking operations. Thus, in addition to the monopoly on issuing
money, it also has a monopoly on all banking and foreign exchange operations. This,
however, does not rule out the existence of other financial organizations which, in
conditions of a planned economy, concentrate certain specialized banking activities,
such as all savings, investments, financing of agriculture, foreign trade crediting,
etc. The key feature of monobanking is the crucial role of the state planning body
(Sherif, Borish, Gross 2003, 13-14; Eichengreen 2007, 134; Moiseev 2015, 66-67).
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In conditions of the USSR’s political supremacy, when private businesses
throughout the East were mainly declared illegal, and the rights of individuals
to produce for the market were restricted, commercial banks were replaced
by the Soviet one-level banking, consisting of so called monobanks with
a specialized function, stock exchanges were closed, and the practice of
financial reporting was modified to suit the needs of the bureaucracy
(Eichengreen 2007, 134). Yugoslavia went through a similar phase, but the
dynamics of its further development made it different from the primary
model.®

Increased state control and nationalization (etatization) of the National
Bank were carried out even before the Second World War (Krsev 2008).
The Bank did, however, remain a joint stock company with protected private
shareholders’ interest. In addition to the National Bank, which enjoyed a
special, privileged status, the prewar banking network of the Kingdom of
Yugoslavia also included two other privileged banks (Craftsmen’s Bank and
Agrarian Bank), two state banks (Mortgage Bank and Postal Savings Bank),
61 self-management banks (mostly municipal savings banks), and over 700
private banks (Tati¢ 1989, 94).

The last stage of the war and the early post-war period were marked by the
presence of some of the old state, semi-state and private banks and savings
banks, as well as elements of the monetary and banking systems established
during the war, whose tone was set by the occupation, puppet and quisling
regimes and their central banks.? Issuers of securities of the new authorities
also emerged: the Monetary Institute of Slovenia, which, starting March 1944,
issued vouchers, and the partisan government (the Finance Commission
of the National Committee for the Liberation of Yugoslavia, NCLY), which
issued dinars printed in Moscow and exchanged them for occupation money

8  Authors differ in their interpretation of how long Yugoslav banking was in the

monobanking phase. Huszti (Huszti 1981, 71, 73) does not consider the Yugoslav
banking system as being one-level already in the early 1960s, while Sherif,
Borish and Gross (2003, 13-14) consider that, despite the many experiments,
the monobanking system lasted until 1971, while in the countries of the East it
remained largely in force until the collapse of the socialist systems.

9 During the war, there were seven active economic regions whose monetary

systems were established by: the Germany’s Reichsbank, the Bank of Italy, the
Hungarian National Bank, the Bulgarian National Bank, the National Bank of
Albania, the Serbian National Bank, and the Croatian State Bank.
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from April to end of June 1945,'° as well as new socialist banks, founded
with the property and staff of the nationalized banks and the central
bank.!!

Socialist banks were set up concurrently with the liquidation of the old
ones. Following the Monetary Institute, founded in the first half of 1954
for the purpose of crediting and servicing payment operations, were the
Commercial Bank of Serbia, the Commercial Bank of Vojvodina (soon after
merged with the bank of Serbia), Land (i.e. regional) Bank for Croatia, the
Commercial Bank of Bosnia and Herzegovina, the Macedonian Commercial
Bank, and the Commercial Bank of Montenegro.'? Operating at the same
time in London was the National Bank of the Kingdom of Yugoslavia which,
in November 1945, transferred authority to the new government (Vuckovi¢
1956, 420-421, 436; Neuberger 1959, 361; Mitrovic et al. 2004, 84-92, 151-
170; HadZi-Pesi¢ 1995, 7, 13; Hofmann 2004, 27-28; 1li¢ 2020a, 89-90).13

After the war, seven financial organizations (with 45 branches) continued
to operate, which, under the Law on the Organization and Operation of the
Credit System of 26 October 1945 (Official Gazette of the DFY 87 /1945), were

10 Law on Withdrawal and Replacement of Occupation Banknotes, Official Gazette
of the Democratic Federal Yugoslavia (DFY) 20/1945; Law on the Exchange Rates for
the Withdrawal of Occupation Banknotes and the Settlement of Obligations, Official
Gazette of the DFY 23/1945; Law on the Exchange Rates for the Withdrawal of
Occupation Banknotes and the Settlement of Obligations in the Territory of Croatia,
Official Gazette of the DFY 44 /1945.

1 For an example of the assignment of the National Bank staff to the Commercial

Bank of Serbia, see: National Bank Archive (ANB), National Bank of Yugoslavia
1945-1992 (1/11I), Organs (ORG), Book of Minutes from Management Board
sittings 1945-1946, Minutes from the first sitting, 14 February 1945.

12 0On the founding and beginning of operations of the land (i.e. regional)
commercial banks and the Industrial Bank see: ANB, 1/III, Historical Archive,
folders 372, 373.

13 ANB, 1/11I, Historical Archive, folder (f.) 372, Status of the National Bank,
confidentially VII No. 275, 19 December 1945. Looking to confirm continuity and
thus establish business relations with foreign countries and unblock Yugoslavia’s
claims against foreign correspondent banks, in the early months the new
authorities did not encroach on the legal form of the National Bank, which formally
had the status of a joint stock company and was under the “administration” of the
governor in London, Dobrivoje Lazarevi¢ (by decree of the king’s regents, merchant
Tanasije Zdravkovi¢ was appointed to his place on 27 November 1945). Even
though the prewar Law on the National Bank had not been repealed, the essence
of the institution was gradually changed by adopting bylaws and was fully legally
redefined in 1946.
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federal (pan-Yugoslav) by nature: the National Bank,'* the State Mortgage
Bank, the Privileged Agrarian Bank,'> the Savings Bank, the Craftsmen’s
Bank, and the State Insurance and Reinsurance Institute. At the same
time, the six aforementioned republic commercial crediting institutes'®
were founded using the assets of the former National Bank branches and
certain private banks, while the State Industrial Bank of Yugoslavia (also
with federal status'”) was founded on 12 May 1945, using the capital of the
General Yugoslav Banking Corporation (Bankverein), as shown by Aleksi¢
(2002; 2021), which was fully in the service of the occupying forces during
the war, and loans at the disposal of the State Administration for National
Goods (DUND).

Sixty-one savings banks also continued to operate, mainly as local credit
companies, but their relatively large number led to different crediting terms,
impeded the creation of a single liquidity stock and hindered planning due to
poor record-keeping and control. In order to switch to stronger centralization,
decrees were passed on 25 September 1946, stipulating the buying up
(nationalization) of the shares of semi-state federal banks (the National
Bank, the Industrial Bank, the Craftsmen’s Bank, and the Cooperative and

4 A Law of 15 January 1946 amended the law on the National Bank of the
Kingdom of Yugoslavia from 1930 and 1940, and the name National Bank of the
FPRY was introduced (Official Gazette of the FPRY 6/1946).

15 Under the Law on the Organization and Operation of the Crediting System of 26
October 1945, it was declared a federal credit institution and renamed Cooperative
and Agricultural Bank. AJ], Ministry of Finance of the FPRY (12), f. 566, Audit
Report of the Cooperative and Agricultural Bank. Gnjatovi¢ (2011) wrote about the
nationalization of this bank.

16 ANB, 1/111, Historical Archive, f. 373, the abolishment of National Bank branches
and handover to the republic banks and the Industrial Bank (1945); ANB, 1/11],
Analyses and Research (AIS), f. 123. Some private banks were actually confiscated,
using the term liquidate. For example, under the Decision on the Liquidation of
Danube Bank in Belgrade and Transfer of its Property to the Commercial Bank
of Serbia (Official Gazette of the DFY 27/1945), the Danube Bank was placed
in liquidation, with all its assets (assets and liabilities) being transferred to the
Commercial Bank of Serbia. However, the legal ground was a decision of the Anti-
Fascist Council for the National Liberation of Yugoslavia (AVNO]) on the transfer
of enemy property to the state. On the other hand, certain banks were placed
liquidation and their assets were transferred to state banks without citing any legal
basis, such as in the case of the Saving Bank of the Danube Banovina (Decision on
the Liquidation of the Saving Bank of the Danube Banovina in Novi Sad, Official
Gazette of the DFY 55/1945).

17" Decision on the Founding of the State Industrial Bank, Belgrade, Official Gazette
of the DFY 33/1945. For more on the operations of the All-Yugoslav Banking Society
during the Second World War and plunder of Jewish property see: Aleksi¢ 2021,
355-372.
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Agricultural Bank) and ordering the merging of the republics’ loan institutes
and federal banks (including the Postal Savings Bank) with the National
Bank of the FPRY, within a short period of time.!® The State Mortgage Bank
(the then State Investment Bank - SIB) was exempt from the fusion, thus at
the beginning of 1947, there were two state banks (the National Bank and
the SIB) operating in the country, along with some twenty or so local savings
banks, mainly in Slovenia. Such a state was not a result of the banking
sector’s independent development and the economy’s requirements, but
rather a product of the CPY Central Committee Politburo meeting on 22
September 1946, at which it was assessed that the existing system of banks
copied the capitalist model and that changes were needed, so centralization
was strengthened by setting up two large organizations - the National Bank
(with head offices in every republic), which was, in addition to its money-
issuing function, also tasked with short-term loans, and the SIB, for long-
term and investment loans (Vuckovi¢ 1956, 437; Golijanin 1979, 118-119;
Perak 1981, 32; Petranovi¢ 1995, 171-172, 179-180; Hofmann 2004, 29-
30; Ili¢ 2021, 140).

In spite of the fact that the Yugoslav banking system’s activities were
restricted to collecting savings and lending mostly to private real sector,!’
the private sector barely survived the first years of communist rule, and it
was eradicated by 1947 (Horvat 1970, 81; Lampe, Jackson 1982, 553-554).
The new government immediately placed under its control the existing 819
banks that operated at the end of the war and, based on the AVNO] decisions
of November 1944 and provisions of the Law on Confiscation (Official
Gazette of the DFY 40/1945), 95 banks were soon confiscated, and 720
banks were liquidated by 1947, in line with the Decree on the Revision of
Licenses and Liquidation of Private Credit Enterprises and its amendments

18 Decree on the buy up of shares of the National Bank of the FPRY, the Industrial
Bank of Yugoslavia, the Craftsmen’s Bank of the FPRY, Cooperative and Agricultural
Bank of the FPRY and Decree on merging credit companies in the state sector,
Official Gazette of the FPRY 78/1946. On the shares of the National Bank and federal
credit companies see: ANB, 1/11], Historical Archive, f. 374. and f. 375. On the merger
of commercial republic banks, the Industrial Bank, the Postal Savings Bank, the
Craftsmen’s Bank, the Cooperative and Agricultural Bank, and the Commercial Bank
for Istria: (1946-1947): ANB, 1/11], Historical Archive, f. 399-407; ANB, 1/11I, AIS,
f. 66. Pursuant to the decree on the merger of credit companies, the names of the
republic credit companies were supplemented to include the name of the National
Bank of the FPRY head office for the given republic, and the National Bank of the
FPRY- Main Head Office in Belgrade. The National Bank branches were subordinate
to the republic head offices, while the Main Head Office, the republic head offices
and branches comprised a single business, administrative, accounting entity.

19 On the private sector see Arts. 28-31 of the Law on the Organization and
Operation of the Credit System, Official Gazette of the DFY 87 /1945.
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and supplements (Official Gazette of the FPRY 51/1946, 44/1947,96/1947).
As a consequence of the shutting down of private banks, the financial center
relocated from Zagreb to Belgrade. By decision of the Finance Minister of
11 November 1946, four active private banks from Belgrade - the Export
Bank, the Adriatic-Danubian Bank, The Belgrade Merchant Bank, and the
Belgrade Cooperative - were merged into the Yugoslav Export and Credit
Bank, only for it to also be nationalized on 30 November 1948 (Vuckovi¢
1956, 436; Golijanin 1979, 117; 1983, 41; Lampe, Jackson 1982, 553-554;
Pijevac, MiloSevi¢, Borici¢ 2000, 190-199; 1li¢ 2021, 141).

The nationalization of the companies of statewide and republic importance,
which also included banks and insurance companies, was carried out in
December 1946.%° It was a preparatory step for the introduction of planned
economy and it established administrative monopoly and state intervention
in all areas of economic as well as social life. There was strong concentration
of authority in the state apparatus and state bodies gained the power to
intervene “using political means and the force of revolutionary pressure in
the economy and in the sector of socioeconomic relations” (Marjanovic et
al. 1968, 247-248), which is an indicator that the party and the state had
almost entirely merged.

The dissolution of previous economic relations and the creation of a
starting point for building socialist practices in the domain of money, as well
for the establishment of the country’s economic unity, began already during
the monetary reform and the exchange of occupation money, although, due
to a huge spike in prices, the first results were quite devastating (Ili¢ 2020b).
Further socialist relations went in the direction of creating a single liquidity
stock (as a financial basis for economic reconstruction and construction and
for the introduction of planned economy), centralizing internal payment
operations, and full control of the money in circulation, which was achieved by
the Decree on Merging Credit Companies in the State Sector of 25 September
1946.2! A single payment operations system was established under the
auspices of the National Bank, the responsibility for budget execution was
transferred from the state financial bodies to the National Bank, all cash
flows in the country were integrated, a general credit plan was created, and
the concentration of banks, savings institutions and insurance companies

20 Jaw on the Nationalization of Private Economic Enterprises, Official Gazette
of the FPRY 98/1946. The nationalization of all remaining credit and insurance
companies, as well as that of all other private companies of lesser and local
importance, was completed by amendments to the same law, in April 1948 (Official
Gazette of the FPRY 35/1948).

2L Official Gazette of the FPRY 78/1946.
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was initiated (Vuckovi¢ 1956, 420-423). The centralized payment operations
and the introduction of cashless payments?? enabled significant savings
and broadened the possibilities for controlling cash flows. An important
new function assigned to the National Bank involved short-term lending
to the economy. For the sake of a more efficient coordination of activities,
in early 1947 the National Bank began collecting (through competent state
bodies) information on companies and authorized persons.?? Still, certain
non-economic measures copied from Soviet experiences, such as automatic
invoice collection (1947-1951), which featured the sellers’ disregard for the
buyers’ solvency, which caused market disruptions and changed “the rules of
the game”, and led to the introduction of new solutions (it was only in 1951
that automatic payment was replaced by the contract based voluntarily of
payment). In time, a system for controlling the use of cash was established,
first through the so-called cash plan, territorially conceived credit plans, buy
up, trade, wages, budget expenditures, etc., based on the principle of costs
and on the balance sheet principle, which enabled the monitoring of the
effective amount of money in circulation, at least until the economic reforms
of 1952 and the abandonment of this system (Vuckovi¢ 1956, 423-425;
Petrovi¢ 1954, 104-122).24

Following its nationalization, the National Bank became a state bank
in the true sense of the word, which also meant that over the following
decades, as a higher planning body, it would be used to exerted influence
on the execution of plans of the socialist economy and financing, and on the
setting of financial policy principles.?> However, in spite of the proclaimed

22 AJ, FPRY Ministry of Industry (17)-114-115, Daily press review, 23 December
1946; ANB-18, f. 1, M. Ugrici¢, National Bank payment operations with regard to
special banks (manuscript).

23 AJ, Ministry of Electric Power Industry (11)-9-34, National Bank memo to the
Federal Electric Power Industry General Directorate, No. 1923, 4 February 1947.

24 At the end of 1947 the National Bank focused its attention on regulating issues
related to payment operations: AJ, Ministry of Agriculture and Forestry (4)-62-
439, No. 38944/1, 5 November 1947; A], Central Directorate of the Federal Motor
Industry (108)-3-11, writ of the Head Office for PR Serbia, 25 August 1949. On the
problems related to the “cash plan” see: AJ-108-17-30, acts 11377, 21 August 1949,
and 11551, 8 August 1949.

25 Until the end of the socialist period, the National Bank continued to have close
ties with the state and remained its instrument. Given the specific personal and real
union between the state and the CPY/League of Communists of Yugoslavia (LCY),
the party set the main tone for the National Bank’s policy. Prior to new regulations
and courses in the development of banking being discussed in professional circles,
in public or in parliament on, matters were discussed in the economic policy
commissions of the LCY Central Committee Presidency, which did not necessarily
ignore the role of National Bank experts, whose analyses, methodology and
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monolith stance and the illusion of the incontestability of the ultimate goal
of social development, the path through the Yugoslav social and economic
experiment was not one-way, nor was it devoid of straying and of the
adoption of feasible as opposed to desirable solutions.?¢

The concentration of power gave the National Bank a wide range of tasks
and powers. It took over the all working capital loans to all branches of
the economy; acting as a business deposit bank it collected available funds
belonging to the people and economy and approved consumer loans; it took
over from the Finance Ministry the money-issuance function (until then all
banknotes were issued by the state); it was entrusted with the tasks of cash
and accounting execution of the budget and the foreign exchange control
service; it became a statistics authority and was in charge of the organization
and execution of payment operations in the country and abroad.?’” Thus,
from its usual “the bank of banks” role, it came into direct contact with
the economy and expanded its branch network to almost every town in

projections, as leading economic system ideologists Vladimir Bakari¢ stated, were
not doubted. AJ, Central Committee of the League of Communists of Yugoslavia
(507), XXIV G-k. 4/2, 8 December 1975; XXIV A-k-6/1, 6 October 1969; XXIV A-k-
6/3, 29 January 1970; XXIV A-k-6/4, 6 February 1970.

26 Original background provided in: ANB, Legacy of Miodrag Ugriti¢ (18), f 1,
Banking in FPR Yugoslavia and From a Banks’ Bank to an Objectified Body of the
Society manuscripts (6 October 1952); ANB 1/III, ORG, minutes from sittings,
management decisions, etc.

27 In September 1945, under the provisions of the Foreign Exchange Law (Official
Gazette of the DFY 68/1945), competencies regarding foreign payments were
divided between this Ministry’s Banking and Currency Department, the Foreign
Trade Administration, and the National Bank, although they were controlled by the
Finance Ministry. In order to simplify payment operations with foreign countries,
it was necessary to centralize them and to ensure regular reporting. However, due
to the blockade of the East, the changes did not take place until 1952, when the
parity of the dinar against gold and the dollar was changed (from 50 to 300 dinars
for 1 dollar), the planning of imports and exports by volume and structure was
abolished and free exchange within the bounds of the defined balance of payments
was introduced (import-export licenses were abolished), while the acquired foreign
currency was not handed over in its entirety to the National Bank for buy up, with
a part of it retained by exporters. A non-market innovation was also introduced -
coefficients (application of multiple exchange rates that were to prevent exporters
benefiting from the disparity between domestic and foreign prices, which long
remained an instrument of the foreign trade policy. (Vuckovi¢ 1956, 425-426). AJ,
Black Metallurgy Head Administration (106)-101-128, Submission of applications
for the purchase of foreign exchange, 11 March 1947; A], 11-9-34, No. 9385, 20
June 1946; AJ], 12, d. 583, f. 140, 2 December 1949. and f. 901, Issues related to
payment operations with foreign countries, 30 January 1950; ANB-1/1Il, Historical
Archive, f. 389, National Bank report for 1953. On financial interventions in the
economy through the financing of an increase in the working capital of companies,
see: A], 106-106, Correspondence with the NBY, 1947.
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the country, while the SIB, as a specialized bank, took over the long-term
operations of fused banks (Vuckovi¢ 1956, 437; Golijanin 1979, 118-119;
1983, 43; 1li¢ 2021, 141-142).%8

However, the process of consolidation was temporarily interrupted
already in 1948. Decrees of 14 August 19482° enabled the establishment
of state banks for crediting agricultural cooperatives (in the territories of
the republics) and communal banks and local savings banks. Communal
banks were founded in almost all major centers and started issuing loans
for municipal public utilities, companies and citizens, based on the money
of the local economy, socio-political organizations and people, while
traditional savings operation3’ developed in Slovenia. However, these banks
exhibited a lack of financial discipline, engaged in unplanned lending to
the local economy, and completely illegal lending to people’s committees,
which resulted in their over-indebtedness to the National Bank and in an
increase in money circulation (Ugri¢i¢ 1967, 167-168). At the same time, the
National Bank was given a role in the drafting of the cash plan as a monetary
instrument of the economic plan (1948) and the credit plan,3! which included
the planning of the total mass of loans and all sources of funding, while, due
to the external circumstances, all international payment operations were
transferred to it (1949) (Vuckovi¢ 1956, 437-438; Neuberger 1959, 362;
Golijanin 1979, 119; Hofmann 2004, 65-72).32

28 Since the development of investment facilities was mostly financed from
non-refundable budget funds, the SIB was entrusted with the operations and
controlling the earmarked utilisation of funds. In addition, the SIB was also tasked
with performing services related to domestic state loans, conversion of pre-war
domestic debts, etc. For this reason the network of SIB branches increased from 17
to 31 (Vuckovi¢ 1956, 437; Golijanin 1979, 119). On SIB see: ANB, 1/I1], Historical
Archive, f. 375.

29 Basic Decree on State Banks for Lending to Agricultural Cooperatives, Decree on
Communal Banks and Local Savings Banks, Official Gazette of the FPRY 71/1948.

30 As many as 89 communal banks had been founded by May 1949, and almost all
the existing city savings banks were transformed into communal banks. ANB, 1/I1],
Historical Archive, f. 377, Founding of communal banks, 1948.

31 For the correspondence, regulations, plans, execution, and other material
related to the credit plan see: ANB, 1/I11], AIS, f. 66.

32 During the centralization phase the National Bank gained some competencies
regarded as atypical for a central bank, such as lending to companies, executing
investments and payment operations with foreign countries. ANB, 18, f. 1, Banking
in the FPR of Yugoslavia manuscript; A], Economic Council of the FPRY (40)-
35-80, National Bank of the FPRY (analysis), 27 April 1951 and Principles of the
reorganization of the banking apparatus [1950]. The effects of the reforms were
analyzed and the plans for the reorganization of the banking sector and credit
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The partial deconcentration of the banking system was short-lived and
already in 1952, contrary to the decentralization motto, banking was fully
centralized. Prior to the changes, the banking system consisted of the
National Bank with 437 central offices, branches and other business facilities,
31 SIB branch offices, 57 communal banks (there were 85 in July 1949), 49
state banks for loans to agricultural cooperatives, and 8 local savings banks
(a total of 582). Pursuant to the government decision of 20 March 1952, all
communal banks were abolished (with the exception of savings banks), while
the SIB and state banks for loans to agricultural cooperatives were merged
with the National Bank,?® and consequently Yugoslavia’s entire banking
rested in its hands (there were 459 National Bank branch offices at the end
of 1952 and another three were founded in 1953). In addition to becoming
a “universal bank”, in Ugrici¢ (1967, 168), opinion, the National Bank also
gained the function of social record-keeping and control (Vuckovi¢ 1956,
438-439; Neuberger 1959, 362-363;3* Ugrici¢ 1967, 168-169; Hofmann
2004, 83-84; 1li¢ 2021, 142).%°

The centralist development phase was concluded with the complete
concentration of banking activities, which chronologically corresponds to
the rise in political liberalism and the establishment of Yugoslavia’s security
following the enormous pressure from the East. It was a phase of rich internal
dynamics and turbulence, which is evident from the legislation. By the end
of 1952, there were more than 200 federal regulations governing some of
the banking elements and credit issues (that’s not counting the regulations
on general economic issues), and as many as twenty or so®® that directly
influenced the structure, organization and functioning of the National Bank,
federal banks and the banking sector, while changes were often extensive.

system were highlighted at a conference of the National Bank governor and
management, 19-20 June 1948. ANB, 1/III, ORG, Minutes from the governor’s
meetings with general directors of head offices 1948-1953.

33 Decision on Merging the State Investment Bank of the FPRY and state banks
for loans to agricultural cooperatives with the National Bank of the FPRY and on
abolishing communal banks, Official Gazette of the FPRY 15/1952.

34 Neuberger believes that this situation “represents a rare opportunity to study
the ‘one big bank’ model of economic theory in actual operation” (Neuberger 1959,
362).

35 ANB, 1/111, Historical Archive, f. 378.

36 The banking sector was changed through laws, decrees, resolutions, orders, and
decisions (Official Gazette of the DFY 4/1945, 7/1945, 9/1945, 33/1945, 87 /1945;
Official Gazette of the FNRY] 6/1946, 14/1946, 68/1946, 78/1946, 24/1947,
26/1947, 39/1947, 93/1947, 71/1948, 100/1948, 98/1949, 103/1949, 22/1951,
15/1952).
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3. THE COURSE OF THE DECENTRALIZATION (1954-1965)

The decentralization implied a changed legal framework for planning.
The modified planned economy was no longer embedded into the plan
enforced by the law, but into the social plan, i.e., a more elastic plan of basic
proportions - first an annual one (established by the law only twice)3” only
to then be made official as the annual federal social plan (1954).38 Starting
in the mid-1950s and for the following decade, there were annual federal
social plans or social plans,?® while a five-year planning period was again
introduced, in parallel, starting 1957, only this time in the form of a social
plan for the economic development of Yugoslavia.*® Finally, in the mid-1980s,
a new form of social planning was unveiled - the Long-term social plan for
Yugoslavia for the period 1986-2000 (Official Gazette of the SFRY 39/1985),
however, the state had disintegrated long before the final date of the plan. As
noted by Cali¢ (2013, 238-239), instead of the strictly defined goals of the
First Five-Year Plan from the self-management phase, the introduced social
plans only provided a general orientational framework,*! while, after 1952,
the new economic system introduced the principle of entrepreneurial risk
and certain competition rules.*?

37 Law on the Social Plan of the FPRY for 1952 and Law on the Social Plan of the
FPRY for 1953, Official Gazette of the FPRY 17/1952, 62/1952.

38 Federal social plan for 1954, Official Gazette of the FPRY 13/1954, 57/1954 -
amended.

39 Official Gazette of the FPRY 14/1956, 54/1956, 54/1957, 50/1958, 52/1959,
53/1960, 52/1961; Official Gazette of the SFRY 52/1963, 5/1965.

40 Gradually dropped was first the word economic, followed by the word
development, so only Social Plan of Yugoslavia remained. Social plans were made
for the following periods: 1957-1961, 1961-1965, 1966-1970, 1971-1975, 1976-
1980, 1981-1985 and 1986-1990 (Official Gazette of the FPRY 53/1957, 53/1960;
Official Gazette of the SFRY 28/1966, 35/1972, 71/1973 - amended, 33/1976,
17/1981, 75/1985).

41 Social plans were far more elastic than plans regulated by the law. They laid

out the results of the previous period, with corresponding statistics, state general
economic and political goals, provided framework guidelines for economic
development with only growth predictions, gave a framework plan for distribution,
predicted investment volume, personal consumption and the social standard, etc.
Social plans were dominated by the words “it is predicted” and “it is expected”,
while the presented figures were mostly conditional and expressed in percentages
and in the form of indices.

42 The basis of the new economic system was the harmonization of the plan and
the market instruments, with a powerful party in power. The plan defined the
macroeconomic policy (tax policy, interest rates, foreign exchange rate, money
issue, control of inflation), whereas the market was expected to influence prices and
greater freedom of economic initiative, as well as to determine the responsibility of
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Discussions on reorganizing the banking system and on setting up special
banks*® began already in 1953. It had turned out that consolidation had
not yielded the expected results, thus, the process of narrowing the scope
of the National Bank activities and of the decentralization of banking was
soon launched. This was done under the veil of decentralization, formally
with the aim of founding independent communal (municipal) banks where
local authorities would have greater influence, for the purpose of financial
support to companies (labor collectives), which were increasingly gaining
independence, and for the purpose of regulating relations between banks
by means of economic instruments, (Ugri¢i¢ 1967, 169-170). The Decree
on Banks and Savings Banks of 26 January 1954 once again enabled the
founding of (district and city) communal banks, local savings banks, as well
as cooperative savings banks, and left the possibility open to establish other
banks by a decision of the federal government, which opened the door to
the establishment of a multi-bank system, while under the Decree on Loans
for Investments in Agriculture and the Decree on Loans for Working Capital
and other Short-Term Loans, the National Bank remained the main creditor
of the economy, but not of the communal banks, which could operate solely
on the basis of collected funds.*

Further development of the multi-bank system followed in 1955 as a
response to the reorganization of the municipalities and districts,*> which
were to be enabled to carry out a local economic and credit policy. At the

work organizations. The division was to make the most of both systems in order
to efficiently utilize the modest resources. However, the system was frequently
disrupted by state and political interventions and price control (Piljak 2013, 226).

43 ANB, 1/111, ORG, Minutes from the governor’s meetings with general directors
of head offices 1948-1953 (minutes of 9 June 1953); ANB, 1/1II, Historical Archive,
f. 379. Theoretical and program papers by economic (financial) experts on the
further development of banking in the FPRY in the 1950s were published by the
following journals: Finansije - Casopis za teoriju i praksu iz oblasti finansija [Finance
- a magazine for the theory and practice in the field of finance] (Belgrade), Glasnik
Narodne banke FNRJ - Casopis za pitanja bankarstva [Gazette of the National Bank of
the FPRY - Magazine for banking issues] (Belgrade), Ekonomska politika - Nedeljni
privredni list [Economic policy - Weekly economic paper] (Belgrade), Sveopdi
privredni list u FNR] [General economic paper in the FPRY] (Zagreb), Ekonomist
- Organ Drustva ekonomista Srbije [Economist - a body of the Association of
Economists of Serbia] (Belgrade), etc.

44 All three decrees in: Official Gazette of the FPRY 4/1954.

% In line with the General Law on the Organization of Municipalities and
Districts, a municipality was conceived as a self-management commune, i.e. “a basic
political and territorial organization of self-managing working people and a basic
socioeconomic community of the residents of their area” (Official Gazette of the
FPRY 26/1955).
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same time, in conditions of commodity production and the operations of
moderated market mechanisms,*® the credit function of banks needed to
be redefined, so loan assessment was not to be done automatically, but
individually. Such a credit function was better suited by a territorially
decentralized structure (a communal banks system), but also by one that
would include specialized organizations. To that end, on the basis of decrees
passed between January 1954 and mid-1955, the scope of operations and
the network of communal and cooperative banks was expanded, and federal
specialized banks were established - the Yugoslav Bank for Foreign Trade
(YBFT), the Yugoslav Agricultural Bank (YAB), and the Yugoslav Investment
Bank (YIB) - which gradually took over the job of granting loans to the
economy (Ugric¢i¢ 1967, 170-171).

The system established by 1955 was an original solution. The Yugoslav
authorities believed that the new credit and money market was free and
that it was proof of the debureaucratization of entire economic life (Popovi¢
1954, 16-17). The new system included a central bank (which was not only
a bank of banks, but still a creditor of major economic organizations, bodies
and organizations of the federation, republics and autonomous units and
an international payment operations agent), specialized banks for certain
branches of the economy, communal banks tasked with working with local
economies, cooperative savings banks for the cooperative sector, and local
(city) savings banks tasked with lending to citizens from funds collected
through personal savings. Internal payment operations were performed by
all banks with accounting done by the National Bank (until 1959 when the
central bank was entrusted with fully carrying out the operations of the new
Social Accounting Service, SAS, with only a few exceptions).*” Execution of
the budget and loans of the federal state, republics, autonomies and local
administrations was entrusted to the National Bank and communal banks,
depending on territorial jurisdiction. Investment funds were entrusted to
the YIB and communal banks, while the National Bank, communal banks
and savings banks collected savings deposits (it was for this reasons that the

46 Already in the first half of the 1950s certain economists drew attention to the
need to introduce a freer market (Cobelji¢, Mihailovié¢ and Purovi¢ 1954, 31-70).

47" Law on Social Accounting, Official Gazette of the FPRY 43/1959. The new payment
operations body was tasked with record-keeping and control of the use and disposal
of social funds, keeping records of developments in the economy and control of the
fulfillment of obligations of users of social assets to the social community, as well as
with conducting certain passive and neutral banking operations (maintaining giro
accounts, organizing and performing payment transactions), but not the active ones
(approving loans).
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Postal Savings Bank was founded in early 1961). This development led to a
significant increase in the number of bank branch offices (Ugrici¢ 1967, 171;
Perak 1981, 32).8

The banking system, which developed in this manner in the second half of
the 1950s, was legalized in 1961 by the legislation on banks and on crediting
and other banking activities (Official Gazette of the FPRY 10/1961). However,
these regulations opened new avenues for the development of the banking
system. It was defined that crediting and banking activities were to be carried
out by the National Bank of the FPRY (as the bank of issue) and business
banks, which included the three specialized banks (YIB, YAB and YBFT, with
the possibility of founding new ones), by the existing communal banks, as
well as by the new commercial banks of the republics and autonomous
provinces (which were established under republic and provincial laws),
while savings banks were incorporated into communal banks. The National
Bank was no longer a direct creditor of the economy, but rather carried out
this activity by way of the republic and provincial banks. It also assumed
all internal payment operations and - of the activities regarded as atypical
for a central bank - it continued crediting the military industry, the federal
bodies and organizations and commodity reserves. The new regulations
established the principle of territoriality for the republic, provincial and
communal banks, in other words, the possibility of crediting clients only in
their area (Ugrici¢ 1967, 172-174; Mitrovi¢ et al. 2004, 197).*°

The system established in 1961 was interrupted already in June 1962,
when the plenum of the Central Committee of the League of Communists of
Yugoslavia concluded that the numerous changes in the banking sector were
among the causes of the economic slowdown. New “thorough” changes,
which were to modernize the banking system and reduce the interference of
political factors in the investment and crediting policy, were recommended
as a remedy. The first change, which occurred already in July 1962, was the
adoption of the Law on Amendments and Supplements to the Law on Social
Accounting (Official Gazette of the FPRY 30/1962) under which the SAS, as
an organizational unit, was reorganized into an independent organization
attached to the National Bank, in the main and republic head offices, and
just three years later, in line with the new amendments and supplements,
it became fully independent (Official Gazette of the SFRY 12/1965). The
investment initiatives and decision-making of specialized banks was
decentralized in the course of 1963 by transferring a part of the responsibility

48 On the establishment of the National Bank and organization of banking in
Yugoslavia up to 1960 see also: ANB, 1/1II, Historical Archive, f. 397-398.

49 ANB, 1/111, ORG, f. 14, Minutes from management sittings, 1961-1962.
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from the federal state to the republics (republic head offices of the YIB and
the YAB were abolished, activities were transferred to republic banks). The
so-called “right to money”, which was a source of great future difficulties,
was established that same year. This was a practice according to which the
main instrument for regulating of the credit potential of business banks
was the predetermined credit volume and purpose, rather than the level of
liquidity, which transformed money from an economic category (commodity
with a price) into a non-economic category, i.e,, a commodity that serves to
achieve previously set goals (Ugrici¢ 1967, 174-176; Mitrovi¢ et al. 2004,
195-197).5°

Even after the abolishment of the central-planning directives that defined
the overall allocation of resources, in the early 1950s the state continued
making many investment decisions, appropriating most of the income of
companies and controlling the banking system.>® However, following the
economic boom in the 1950s, industrial growth in Yugoslavia slowed down
considerably in the early 1960s, and in March 1961 the federal parliament
decided to abolish the last remnants of state control and to transfer to the
companies the right to disposal of profits. It was believed that it was in the
interest of workers, whose companies increasingly directed the market
forces, to increase productivity. However, contrary to the expectations of
economic system creators, instead of reinvesting the profit, they used it for
their own consumption. Workers were more interested in the short-term
increase of their own consumption than in hazy goals for the future and
living beyond one’s means led to a growing trade deficit and to the decline
of production (Lampe, Jackson 1982, 577; Eichengreen 2007, 152-153; Cali¢
2013, 280-281).

Disruptions in economic developments led to discussions among the
republics on the allocations of resources, market liberalization, monetary
control and banking sector reform. Two opposing forces emerged: the
wealthier republics (Slovenia and Croatia) demanded the strengthening of
the republics at the expense of the federation and more internal competition,

50 Changes in field of crediting were initiated by Governor Nikola Miljanié¢. The
National Bank’s credit relationship with commercial banks had the form of a
framework liquidity credit that the bank used to regulate credit potential in line
with the stipulated credit terms and purposes, with regular revisions (first quarterly,
then semi-annual). One of the instruments of credit regulation was the defining of
types, conditions for approval and purposes of short-term loans, which were clearly
defined in advance, while the credit itself was linked to certain “objective” criteria,
such as trade (Hofmann 2004, 141).

51 On the elements of control formally or informally carried out by the state and
the ruling party see: Cviki¢, Zebec Silj 2018.
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while Serbia insisted on greater state control for the sake of a more efficient
economic policy and encouragement of the development of poor areas. At a
rally in Split in May 1962, Josip Broz Tito reacted sharply to the challenges of
nationalism and separatism on the one hand, and to those of unitarism and
statism on the other. Nevertheless, the trend of further political federalization
and economic liberalization continued, especially after the 8" Congress of
the LCY, in December 1964 (Calic’ 2013, 281-282).

The beginning of the reform process in 1965 was an important turning
point in the further development of Yugoslavia’s economy, but it also had
implications in social developments. This was when the so-called socialist
market economy®? was created, a phenomenon which, although semantically
and logically an oxymoron, actually stands for an economic system different
from any other and is, therefore, an extremely interesting topic for study and
analyses.

4. SOCIALIST MARKET BANKING (1965-1991/92)

The practice of self-management led, among other things, to the companies
operating in moderate market conditions and their departure from the plan
logic. In a wave of reforms starting 1965, prices were additionally liberalized
(almost half of them were formed by the market) and attempts were made
at limited liberalization of foreign trade.>® Citing Wtodzimierz Brus,** Berend
states that central planning had become obsolete, while the most important
accomplishment of the reform was the reorganizing of the banking system,
“commercial banks were opened, and the national bank became the central

52 Horvat was very critical on this issue. He referred to the fact that work on the
long-term program for economic development, which began in 1958, was never
completed, thus that proper medium-term planning was not possible. This is the
reason why economic organizations were not capable of creating development
programs, therefore, instead of a planned market economy, a “spontaneous market
economy” emerged (Horvat 1984, 134).

53 The reform was based on the 19™ century liberal principles (laisser-faire). The
underlying idea was that of spontaneous adaptation of the economy and of the
spontaneity of structural changes. The plan lost all social relevance, which was seen
by some authors as an origin of the reform’s failure (Cobelji¢ 1988, 43).

54 It seems that the assessments of former senior party official in Poland and

later political emigrant W. Brus (born Beniamin Zylberberg, 1921-2007) is
overemphasized because the role of the party and the state apparatus attached to it
remained significant, but it certainly convincingly paints a picture of the departure
from the central plan concept and of one of the variants of seeking out the ideal
solution in the context of self-management socialism.
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bank in a market economy” (Berend 2009, 206-207). Still, informal party
and state control retained some of the key elements of the Soviet-like
economy, the most important of which was that the country’s only source
of credit funding was the central bank (Berend 2009, 206). There were also
other forms of control that Cobelji¢ refers to as society’s planned action,
i.e., an intervention by social forces, while the parallel existence of market
and planned elements was to form a complementary whole (Cobelji¢ 1976,
141-150).

Reforms also changed the banking sector, i.e., the function and role
of banks in the economic system. Under the Law on Banks and Credit
Operations and the Law on the National Bank of Yugoslavia of March
1965 (Official Gazette of the SFRY 12/1965),>° the role of the banks in the
process of financing production increase grew, an attempt was made to
limit the role of the state in funding investments, the way was paved for the
deterritorialization of business banks in terms of their establishment and
operations (they could carry out their activities throughout Yugoslavia) and
conditions were created for the consolidation of banks and for downsizing
the network of bank organizations (Golijanin 1983, 50-51). Partly due to
economic reform measures and partly under the influence of autonomous
factors, prices quickly rising, increasing the cost of living. The dinar first
depreciated against the dollar, then it was denominated (as of 1 August 1965,
100 old dinars was worth 1 new dinar), while credit and monetary policy
measures had increasingly shifted from developmental to stabilization goals
(Hofmann 2004, 160-165).

The Yugoslav experiment with market socialism was soon brought into
question. The 1965 reform followed a declining phase of an economic
cycle that was accompanied by a rise in inflation, unemployment and
external deficit. Faced with a choice between going back to a controlled
economy or further decentralization of power, the authorities decided to
continue the reform process. Investments were decentralized, banking was
commercialized and the corporate income tax that was used to finance
state investment funds was abolished. Workers’ councils elected company
managements in cooperation with the local administration, income was
divided between the investment fund and the wage fund, and significant
differences in salaries were allowed in the hope of boosting work efforts.
Decentralization also applied to the planning of long-term investments, with
the belief that rational investing would be encouraged by the prospects

55 In line with the 1963 Constitution, the name National Bank of Yugoslavia was

introduced at this time. Minor changes were introduced to the Law on the NBY three
more times by 1971 (Official Gazette of the SFRY 47 /1966, 55/1968, 27/1971).
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of larger future wage funds. However, salaries and other personal income
increasingly kept funneling the money supply from companies to employees,
so, gradually, work organizations face liquidity constraints, while individuals
became increasingly wealthier. Hopes that economic growth would start by
mid-1966 fell through, which the inadequate monetary and credit policy and
foreign trade policy contributed to in part. The National Bank’s restrictiveness
in approving loans to business banks - brought about by credit potential
assessments, which had previously been practically nonexistent - only
aggravated the situation and intensified the effect of production slowdown,
while the companies’ debts kept increasing. The National Bank’s actions
confirm that, as a state instrument, it did not pursue an independent credit
and monetary policy, but rather adapted to the requirements of politics
(Andrijasevi¢ 1975, 192-193; Cobeljié 1976, 217-224; Lampe, Jackson
1982, 577; Golijanin 1983, 53; Horvat 1984, 125-129; Eichengreen 2007,
152-153).56

The introduction of self-management did not mean that centralization of
accumulation in social and political communities (SPC)%” had ceased (it still
stood at almost 80%), while progressive decentralization did not weaken
their role, but rather distributed it. The reduction in federation funds
actually strengthened the funds of the republics and municipalities, while
funds of the organizations of associated labor strengthened only gradually.
The National Bank still played a powerful role. It was only in the 1960s that
a more decisive withdrawal of SPCs from the process of concentration and
distribution (allocation) of accumulation began, followed by the liquidation
of state capital over the following decade - first at the federal level, and then
in lower SPCs. A consequence was reduced intervention by the National
Bank and the weakening of federal banks, but this did not mean that the
funds of the economy had grown strong enough and that it was capable
of directly deciding on how they would be used. Business banks, which
had grown in the meantime (and organized their systems), concentrated
immense funds (from the SPC funds, the noncommercial sectors, insurance,
foreign loans, household savings) and gained a dominant role in allocating

56 State intervention in organizing banking and especially the central bank is not
typical only of socialist economies, nor is it unknown in market systems. According
to De Soto (De Soto 2009, 647-649), the establishment of a central bank is not the
spontaneous result of a market process or of banking development, it is imposed by
the state with a certain goal. Central banks are a result of government aspirations,
so the factor of government influence is also known to exist in systems far more
liberal than the socialist ones.

57 Social and political communities were municipalities, republics, provinces and
the federation.
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funds for the financing of investments in fixed assets and working capital
(three quarters of banking potential was in the hands of only six banks).
Still, such developments did not strengthen the position of self-management
companies (organizations of associated labor) and basically distanced
banking from the self-management premises, so the quest for a model of a
better credit and monetary system led to further transformation (Vratusa
1979, 511-512).

Under the 1965 regulations, business banks were economic organizations
which, based on SPC plans, performed credit and other banking operations
utilizing the shared resources of the social reproduction budget fund, in
accordance with the common interest, but with considerable independence
in performing their activities. They were divided according to their function
into investment banks, communal banks and savings banks, which was
to mark the switch to specialized banking across the board. However,
the possibility of mixed operations remained, which basically led to the
establishment of the system of mixed banks, in new circumstances.>® Social
management via SPC assemblies (from municipal to federal) was introduced
in business banks for the first time, and, after a decade of administrative
decentralization, the process of consolidating business banks through
merger began (Ugrici¢ 1967, 178-181; Mitrovi¢ et al. 2004, 201).

According to Horvat, until 1965, the authorities managed to adapt reforms
to the development of self-management and of the society as a whole (Horvat
1984, 240-242). During the golden age of Yugoslavia’s economy there was
no significantly noticeable surge in inflation or unemployment, and new
horizons opened up. However, this was interrupted by the 1965 reform
because, instead of an elaboration of the planned market system in the spirit
self-management (full freedom of action for all self-management entities and
the existence of a coordination mechanism that prevents activities contrary
to the general aims),>® a disguised para-state alternative was introduced,
self-managerial in its form, but essentially interventionist, characterized
by many agreements and arrangements between companies, but carried

58 The Belgrade United Bank was established already on 17 December 1965, and
itincluded all short-term loans, investment loans for permanent working assets and
capital assets, housing and communal loans, foreign currency and consumer loans
to citizens, which made it a fully mixed bank (Ugrici¢ 1967, 179).

59 Or in the spirit of moving toward a full market economy (including privatization
in the foreseeable future) and true democratization for which, as Gligorov believes
(Gligorov 2017, 397), there was grounds in the constitutional and other legal
changes from the early 1960s, and even in the 1958 party platform (although it
is hard to imagine the circumstances under which the LCY would voluntarily
relinquish power).
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little weight. This not only resulted in self-management companies losing
autonomy to various administrative mechanisms, but also in a serious
economic decline, which, in a complex multination community, soon started
producing negative political repercussions.

The liberalization of the foreign trade and foreign currency systems, the
increased shares of the economic organizations’ and the citizens’ in the
distribution of the national product, and the aggravation of market conditions
due to the increased sensitivity of economic entities, paved the way for a
stronger impact of monetary factors. Still, the bank basic interest rate did
not become an effective instrument of monetary policy. Due to nonfinancial
factors, in conditions in which the demand for money constantly exceeded
the supply, a cheap money policy was pursued, thus the strict system of the
National Bank’s discount operations prescribed by the law in practice turned
into an inexhaustible source of lending to commercial banks for all kinds
of purposes (mostly at the encouragement of local authorities), so, already
starting 1967, the National Bank loans to business banks can be regarded as
a unique form of a fiscal right to loans (Mitrovi¢ et al. 2004, 200-201).

The hopes that the socialist market economy would be effective proved
to be unrealistic. The balance of payments slipped into deficit, investments
dropped, prices increased, and the growth of industrial production between
1964 and 1968 was three times lower than before (18% compared to 54%).%°
Growth slowdown led to unemployment (solved by sending domestic
workers abroad, which later produced positive economic effects) and to an
increase in regional (republic) inequality, which not only had economic, but
also social and political consequences (Cali¢ 2013, 282-282).

The system established by the reforms did not last long. During the
process of constitutional changes, starting in the late 1960s, economy and
banking were given a new framework. Amendments to the 1971 Constitution
(workers’ amendments) enabled the reestablishment of a universal bank
type under the name business bank, which could be jointly established by
business enterprises, non-commercial social entities and SPCs (without
voting rights in bank operations), and the abolishment of investment and
commercial banks. However, the NBY underwent the biggest changes in the
process of creating a system of national banks of the republics and provinces,
which marked its actual degradation (Golijanin 1983, 54; Gac¢eSa 2001, 584-
585; Mitrovi¢ et al. 2004, 181, 201).

60 The reform triggered a huge price increase. Comparing price index growth (by
cycle) for the period 1955-1970: cycle 1955-1958: index 100.0; 1958-1960: 100.7;
1961-1964: 108.7; 1965-1970: 148.3. (Andrijasevi¢ 1975, 52).
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Soon after the adoption of the Law on the National Bank of Yugoslavia and
on the Uniform Monetary Operations of the National Banks of the Republics
and the National Banks of the Autonomous Provinces of May 1972 (Official
Gazette of the SFRY 23/1974), republic and provincial laws on national banks
were also passed.®! The SFRY Constitution of 1974 confirmed the changes
that were made, but also established the concept of social agreement in the
economy as the basis for the so-called contractual economy (Official Gazette
of the SFRY 9/1974). Under this system, which remained in effect, with
minor modifications, almost until the dissolution of socialist Yugoslavia, the
NBY was formally still the foundation of the uniform monetary system, only
now it was managed by a collective body, the Board of Governors, consisting
of governors of the national banks of the republics, provinces and the NBY,
which could pass most decisions only by consensus.®? The central bank was
federalized because the national banks of the republics and provinces were
not only established by the federal units’ special laws, but they also had their
independent assignments for which they were accountable solely to their
own parliaments. The Constitution did not confirm the NBY’s exclusive right
(as prescribed in the 1971 amendments) to the currency issuing function,
while its functions in the field of regulating relations in the monetary system,
monetary and foreign currency policy and regulating money circulation
were significantly reduced. What remained of the exclusive NBY operations
were some foreign currency operations (buying and selling and intervening
in the interbank market and handling foreign currency reserves) and some
financial functions for the needs of the Yugoslav People’s Army and the
country’s defense, while external borrowing was carried out on the basis of a
special law, and the issuance of money based on SFRY Parliament decisions.

61 Law on the National Bank of Bosnia and Herzegovina, Official Gazette of the

SR of BH 4/1972; Law on the National Bank of Montenegro, Official Gazette of
the SR of Montenegro 13/1972; 20/1973; Law on the National Bank of Croatia,
Official Gazette of the SR Croatia 40/1973; Law on the National Bank of Macedonia,
Official Gazette of the SR of Macedonia 45/1972; Law on the National Bank of
Slovenia, Official Gazette of the SR Slovenia 3/1973; Law on the National Bank of
Serbia, Official Gazette of the SR of Serbia 18/1973; Law on the National Bank of
Kosovo, Official Gazette of the SAP of Kosovo 12/1973; Law on the National Bank of
Vojvodina, Official Gazette of the SAP of Vojvodina 26/1972, 3/1973.

62 An additional hindrance to a rational pursuit of monetary policy was the fact
that Board’s decisions had to be approved in the Federal Executive Council (FEC)
and in the SFRY Parliament, thus the Board of Governors could only make decisions
on monetary policy instruments, but not on the actual policy. For examples of the
federal government’s influence see: AJ, Federal Executive Council (130)-928-1413,
K.B. 16, 5 May 1954; AJ-130-758-1225, 01 No. 180, 21 April 1960, 01 No. 130,
20 January 1965, 01 No. 500, 12 March 1966, 01 No. 1057, 8 April 1968, 17 No.
801, 10 April 1970, 17 No. 209/9, 10 September 1970; AJ-130-4544, doc. 26.6
confidentially No. 422-8/80, 29 April 1980. Also see: Hofmann 2004, 178-221.
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It is for this reason that, starting 1972, there could be no discussion of
a central bank as a unified bank of issue, but rather of a central banking
system consisting of the NBY and eight banks of the republic and provinces
(Mitrovié et al. 2004, 201-204).%3

As a consequence of the 1974 Constitution and of the contractual
economy,®* during the period from 1976 to 1985, the so-called self-
management banking system took shape, which, placed enterprises under
its control, as their financial service. State capital was withdrawn from
the business banks and SPCs could no longer be their founders. However,
founders gained equal voting rights regardless of their equity stakes, they
owned the total income generated by bank operations, and they were joint
and several guarantors for all liabilities (not only with their equity stake
but also with all their other assets) (Mitrovi¢ et al. 2004, 202). A series of
regulations on banking and on the credit system, passed in 1976-1978,
strived to strengthen the function of self-management enterprises and to
enable their self-financing and association of work and income, with the aim
of the rational utilization of funds.®® The setting up of internal banks, as the
basic unit of the banking and credit system, was enabled, while enterprises

63 For the sphere of activities and the functioning of a federal unit national bank
demonstrated on the example of the National Bank of Vojvodina see: Gac¢e$a 2001,
612-637.

64 The contractual economy model was based on the belief that the economy
could function based on voluntary agreements between economic factors and that
cooperation could replace competition. However, instead of harmony, in conditions
where every one of the 65,000 Yugoslav bearers of social planning (42.067
organizations of associated labor, 953 banks and associations of insurance, 1,863
work communities, etc.) drafted its own plan and harmonized it with other labor and
social organizations, led to a period of non-coordination and actual nonexistence of
a market and a plan. (Mecinger 1988, 175-178). What followed, as a sign of this
economic system’s weakness, was a decline in productivity, weakening of financial
discipline, inflation growth and institutional politicization of the economy, while the
absence of macroeconomic policy led to the complete disappearance of a central
influence on the country’s economy.

65 Eight federal regulations were passed between late 1976 and mid-1977, directly
or indirectly influencing the structure and operation of banks: the Monetary System
Act and the Law on the National Bank of Yugoslavia and on the Uniform Monetary
Operations of the National Banks of the Republics and the National Banks of the
Autonomous Provinces (Official Gazette of the SFRY 49/1976), the Law on the
Fundamentals of the Banking and Credit System and Law on the Social Accounting
Service (Official Gazette of the SFRY 2/1977), Law on Foreign Exchange Operations
and Credit Relations with Foreign Countries, the Law on Foreign Trade in Goods
and Services and Law on Performing Economic Activities Abroad (Official Gazette
of the SFRY 15/1977), as well as the Decree on the Establishment and Operations
of Representative Offices of Foreign Companies in Yugoslavia (Official Gazette of the
SFRY 30/1977).
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and other legal entities were free to establish also other “self-management
financial organizations” (banks, specialized banks, savings and credit
organizations), as well as basic and united banks (Gac¢esa 2001, 586-587).

Therefore, starting in late 1977, the banking organization consisted of the
following: a system of central banks (NBY and eight banks of the republics/
provinces); business banks (internal and united banks, specialized financial
organizations, savings and credit organizations, etc.); lending funds (for
export operations,®® economically underdeveloped areas and associated
labor), while consortiums and associations of banking organizations also
emerged. The SAS was a special financial institution - an independent
organization for the execution of internal payment operations, control
of the adequate use of social funds, and statistical and information work,
while financial organizations also included insurance companies (insurance
communities), although their role in the market was very modest. Finally, the
regulations enabled the setting up and operation of representative offices of
foreign banks and other financial institutions (Golijanin 1979, 134).

The Law on the National Bank of Yugoslavia and on Uniform Monetary
Operations of the National Banks of the Republics and Provinces was passed
in 1976 and amended and supplemented three times over the following
twelve years.’” Under Amendment 35 to the SFRY Constitution (Official
Gazette of the SFRY 70/1988), the NBY and national banks of the republics
and provinces were defined as institutions of a uniform monetary system
that implement a common monetary and foreign currency policy, which
led to the passage of a new Law on the National Bank of Yugoslavia and on
Uniform Operations of the National Banks of the Republics and Provinces
of 17 June 1989.%¢ In the process of harmonizing with this law, a new NBY
Statute was adopted, which came into effect on 5 January 1990, at a time
when political passions and growing nationalism brought into question not
only the survival of the banking system, but also that of the state.

As the founders of the internal banks lacked adequate regulations for quite
some time, these banks were established in various ways and had different
statuses (Gace$a 2001, 646-654).%° At the same time, in accordance with

66 It was on its foundations that the Yugoslav Bank for International Economic
Cooperation - the YUBIEC bank, was established in 1979.

67 Official Gazette of the SFRY 49/1976, 41/1981, 26/1984, 71/1986.

8 For the law, amendments and supplements see: Official Gazette of the SFRY
34/1989, 88/1989, 61/1990, 63/1990.

9 Only 11 internal banks were established in the first year of the Law on the
Fundamentals of the Banking and Credit System (1977), but by 1981 their number
had increased to 164 (Golijanin 1983, 67).
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the 1977 Law on Fundamentals of the Banking and Credit System (Official
Gazette of the SFRY 2/1977), in order to meet the broader needs in pooling
labor and resources that exceeded the scope of operation of the internal
banks (for example, business operations with legal and physical persons
who are not internal bank members), the establishment of basic banks, as
organizations for all banking operations, was enabled, which could then form
a united bank in order to achieve aims that exceed the scope of operation of
a basic bank or with the aim of performing banking operations of common
interest.”? United banks were the highest level of financial integration and
were conceived as a source of funding of the largest developmental and joint
investment ventures. Finally, united banks and basic banks that comprised
them could enter into agreements with other financial organizations and
form consortiums. Nine united banks’! were established in Yugoslavia by
the mid-1980s, once again by applying the ideal formula of the Yugoslav
federation - one in each republic and province and two in Serbia (the name
of one was locally defined - Beogradska banka, and the other had a Yugoslav
prefix - Jugobanka).

In regard to business banks, the last major change in the banking sector
came just before the breakup of Yugoslavia. The Law on Banks and Other
Financial Organizations (Official Gazette of the SFRY 10/1989, 40/1989)
envisaged the transformation of banks into joint stock (shareholding)
companies, which was a full turnaround toward market economy in the
finance sector, but subsequent political events thwarted the effects of such
decisions.

Changes in the 1970s led to a situation in which the NBY did not function
as a unified bank of issue, but as part of a complex central bank system
(federalism of credit and monetary regulation), which was a practice
unknown in the rest of the world. The aggravation of the economic situation,
which became evident in the early 1980s and soon after also chronic, was
not beneficial to the stability of banking system. The increase in the balance
of payments deficit, economic growth stagnation (only 0.6% in 1980-1988)
and halved industrial production growth (2.4% in the period 1980-1988,
from the previous 5%), the increase in unemployment and inflation, which

70 By mid-1978 161 basic banks were formed (of which 132 were joined into
united banks), and their number went up to 165 by the end of 1982 (Golijanin
1979, 134; 1983, 68).

71 Belgrade United Bank, Belgrade; Ljubljana Bank - United Bank, Ljubljana;
Commercial Bank - United Bank, Sarajevo; Yugo-Bank [Jugobanka] - United Bank,
Belgrade; Vojvodina Bank - United Bank, Novi Sad; Commercial Bank - United Bank,
Skopje; United Bank of Kosovo, Pristina; Investment Bank - United Bank, Titograd;
and United Bank of Croatia, Zagreb (Golijanin 1983, 71-72; Gac¢esa 2001, 656).
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turned into hyperinflation (at end of 1988 it stood at approximately 250%,
and in 1989 it was over 2,600% per year), the sharp increase in foreign debt
and the incapacity of its timely servicing, all led to the increased closing
up of the federal units, i.e., to the creation of a kind of national (republic
and provincial) economies. Inter-republic and inter-regional investments
became a rarity (3%-4% of total investments). Autarchic tendencies in the
domain of loans and money strengthened the role of the political factors
of the federal units and further weakened that of the federal state, while
measures for the protection of the unified monetary system, prescribed by
the NBY, were not consistently implemented by the republic and provincial
national banks. Enormous external borrowing was a particularly serious
issue, along with an economically inefficient use of these funds, and the
widespread abuse, which was made possible by the 1977 Law on Foreign
Exchange Operations and Credit Relations with Foreign Countries (Official
Gazette of the SFRY 15/1977), whose starting point was the principle that
foreign currency is an integral part of every labor organization’s income.”?

The 1970s were a turning point that paved the way for the system'’s
collapse. Even though domestic decision-makers were not the only ones
responsible for it - there were also the global changes in the system of values
brought on by the post-industrial society (the decreasing importance of
industrial progress) and the changed international circumstances due to the
policy of détente - the accountability of the state authorities should not be
diminished, because they allowed for the industry to remain underfunded,
technologically backward and bureaucraticized, and for the contractual
economy, which was built on privileges, to be incapable of change. The
failure to adapt to the challenges of the post-industrial and globalization era
led to a decline in the demand for Yugoslav products, so the foreign trade
balance became substantially negative.”

In the 1980s the country faced an even greater economic, but also
political, social and psychological crisis, the gravest thus far, resulting in loss
of orientation, insecurity and fear of the future, while the failure of a large

72 For many years, Yugoslavia borrowed far too easily in the financial market, but
the situation became alarming when the debt crisis broke out. The USA significantly
increased interest rates in 1979 so large debtors (like Yugoslavia) were forced
to spend a considerable part of their income on loan repayment. The federal
government’s powerlessness made the situation even more complicated because
it lost control over the borrowing of the republics, so they increasingly fell under
control of their creditors (from the international financial market), and Yugoslavia
was faced with the situation of de facto sovereign default in 1981.

73 From 1975 to 1980 alone, the negative balance increased by more than two and
a half times, from 61.6 to 166.1 billion dinars (Federal Statistical Office 1989, 299).
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number of reforms and economic misery facilitated the loss of legitimacy and
confidence. Inflation grew, rooted in the investment strategy that had been
financed by foreign loans in the second half of the seventies, in the absence
of domestic accumulation, thus triggering high external debt growth. Adding
to this was the increase in real interest rates in the global market and the
rapidly diminishing borrowing opportunities for over-indebted countries,
and Yugoslavia faced difficulties importing raw and processed materials.
Impeded importing disrupted the normal flow of production and the
securing of funds for servicing external debts, so foreign exchange reserves
were increasingly being used. At the same time, the price competitiveness
of Yugoslav exports fell. The dinar was devaluated and exchange rates
were adjusted. The increasingly slow economic growth became negative
in 1983, so shortages and strong austerity measures followed. By 1984,
economic decline, rising inflation, a growing budget deficit, a drop in the
living standard and other accompanying misfortunes had created an army of
more than a million unemployed people and increased social tensions. The
republics became increasingly unyielding and further distanced themselves
from one another, depriving the increasingly conservative federal state of
the last remnants of its governing powers. Social, political and (increasingly)
national differences gained momentum, while the ideas and benefits of
socialism melted away at an increasing rate (Hofmann 2004, 265-266; Cali¢
2013, 328-329, 347, 420-421).

The system in which the NBY could not essentially control the banks of
the republics provinces, to which it was to approve loans and which in turn
led to the expansion of money and loans in the country, resulted in constant
inflation, against which restrictive monetary measures could not be taken
because of the lack of consensus of the executive authorities. An absurd
situation was created in 1983 when the NBY - by that time practically
without any powers in the sphere of monetary policy - at the request of
foreign creditors became the guarantor of all foreign liabilities (of all loans
in the country and negative exchange rate differences) (Mitrovic et al. 2004,
206-207; Jovi¢ 2009, 156). This was the price of the executive authorities
establishing full control of the NBY, with the most noticeable effect being
the constant weakening of the dinar and inflation growth, and the fatal
consequence of which was the (con)federalizing of powers, thanks to which
the national banks of the republics and provinces were able to undermine
the unified monetary system.”*

7% On inflation in the early 1980s, growing credit indebtedness as well as on
relations with the central authorities see: AJ-130-5988, doc. 38.3 No. 422-17,
10 December 1984; AJ-130-5656, doc. 28 No. 422-5/83, 14 February 1983; A],
Presidency of the SFRY (803)-113, shorthand notes from the 81° sitting, 4 June
1981; Federal Statistical Office 1986, 164-170.
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Until the end of 1986, decisions in the NBY Board of Governors were
passed by consensus, which led to the adoption of compromise solutions in
which rational criteria did not have priority. Due to the Board’s inefficiency,
responsibility was transferred to the Federal Government, which is why
the two thirds majority principle was introduced in late 1986. Several
reforms (economic and stabilization programs) were attempted during the
1980s, aimed at slowing down and ending the crisis and creating a solid
foundation for the economic, as well as the political system. Such processes
also included the 1988 constitutional changes (amendments), which
pushed the country’s economic system closer to the real market concept
and facilitated integration of the Yugoslav economic system into Western
European relations,”® however, for entirely different reasons, the necessary
change and modernization of the political system did not suit the political
and provincial authorities, and even the federal government was not ready
for a reform [Cobelji(:, Rosi¢ 1989, 382-382; Mitrovi¢ et al. 2004, 203-204;
Hofmann 2004, 252-257, 320, 326, 350-351).

In the meantime, the federal government, headed by Ante Markovi¢,
attempted to implement a program of comprehensive reforms against the
increasingly noticeable financial frivolousness caused by the restrictive
credit and monetary policy. A program aimed at rehabilitating the economic
and financial system was adopted at end of 1989. The initial results were
more than encouraging.”® However, the divergent goals of the republics,
which were inspired by nationalism and operated within the framework
of political intolerance, first led to the break-up of the LCY in early 1990,

75 Equality of social and private property and private initiative’s legal illimitability
were established (Official Gazette of the SFRY 70/1988), which practically suspended
self-management.

76 Monthly inflation was reduced from 56% in November 1989 to 2.4% in March
1990 only to soon turn into deflation. The dinar was denominated at a ratio of
10,000 old dinars for 1 new dinar, pegged to the Deutsche mark (7:1) and gained
convertibility. The parliament began adopting transitional legislation aimed at the
accession to the European Economic Community. Imports were liberalized, and
there was partial deregulation and opening up of the money, capital and labor
markets. In six months, reforms increased foreign currency reserves from 5.8 to 8.7
billion dollars (July 1990), and the external debts was reduced by 2 billion dollars
(Federal Executive Council 1990, 7-8).

77 At the 14™ extraordinary congress of the LCY, which suspended its work due to
the break-up of the party, a decision was to be taken on abolishing the contractual
economy. The Declaration entitled “New Project for Democratic Socialism and
Yugoslavia” envisaged the introduction of a market economy and the existence
of different forms of ownership (i.e., the privatization of for-profit activities)
(Communist, 1990).
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and then also to the suppression of the reform effects. In the further
disintegration of the federation, their accomplices were the national banks
of the republics and provinces, which increasingly abused their position
and power. Business intolerance and particularity became apparent, while
arbitrary violation of financial discipline and breaches of integrity of the
country’s foreign exchange and monetary system became a commonplace.”®
Following the “assault” on the foreign exchange reserves, carried out by the
republics starting in the summer of 1990, with the aim to get their hands on
as much cash as possible, the culmination was Serbia’s raid on the monetary
system in December 1990 (Mitrovi¢ et al. 2004, 207-212; Hofmann 2004,
249-262, 265-284; Turnock 2005, 236; Cali¢ 2013, 367-368).7°

Raids on the monetary system also continued in 1991. The process
of the joint state’s political and economic disintegration practically led to
the liquidation of domestic payment operations and to the interruption of
the flow of goods and capital in the country, to the termination of internal
convertibility, decrease in foreign exchange reserves, loss of trust in banks,
and increasing financing of the budget deficit from the primary issue. In the
process of the break-up of the country, which starting in mid-1991 included a
civil war, between October 1991 and June 1992, the republics withdrew, one

78 The analysis of materials from just eight sittings of the NBY Board of
Governors (September - December 1990) revealed a series of great irregularities,
inconsistencies and difficulties: breaches in spending, unauthorized issuance of
money orders for payments in foreign countries, disagreement of the republics
regarding the use of primary issue and, in general, frequent rifts in voting along
with mutual accusations and finger-pointing by Board members, multiple breaches
of monetary frameworks by banks and irregularities in implementing monetary and
credit policy measures, unauthorized issuance of money or approval of loans from
the primary issue over the agreed quotas, violation of NBY decisions on bankruptcy
of banks and on unauthorized breaches of the primary issue and other irregularities
not only in business banks, but also by the national banks, failure to transferring
to the NBY part of the income from the interest on investments from the primary
issue, loss of control of all monetary and credit aggregates, the fact that 45% of
banks in the country were credit unworthy, and sluggishness in bank restructuring.
In short, as the Governor of the National Bank of Bosnia and Herzegovina put it,
everyone advocated for “their own region and for keeping the acquired positions”.
ANB, 1/11I-ORG, Board of Governors, minutes from the sittings, 1990, f. 147-153,
sittings 386-394, 7 September - 26 December 1990.

79 On Serbia’s raid on the monetary system by withdrawing 18.24 billion dinars
from the primary issue: ANB, 1/I1I-ORG, Board of Governors, minutes from sittings,
1991, f. 154, Minutes from the extraordinary sitting of 7 January 1991; NIN 1999.
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after another, from the unified financial and monetary system of the SFRY,%
a system that had undergone the most comprehensive changes throughout
the entire epoch of the socialist Yugoslavia.?!

5. CONCLUSION

The banking sector in socialist Yugoslavia began its transformation into
a system of socialist relations immediately following the Second World
War. Acts on nationalizing the private sector (confiscation, nationalization),
setting up of socialist banks, consolidation and centralization, launched
the system of a centrally planned economy. The logic of this system placed
great importance in the central bank, which became a pillar of banking as
a whole, with the contribution of complex external circumstances deriving
from the split with the countries of the East, and the establishment of the
nations’ own vision of socialism - self-management.

At the time of the declaration of the new social system, the Yugoslav
banking system underwent full centralization when all the banks in the
country (except for a few savings banks) became part of the National Bank
(1952). However, since the fusion failed to yield the expected results, in
the spirit of decentralization and moderate market elements, the process
of separating communal banking operations from the National Bank began
starting 1954 and was soon followed by the establishment of specialized
banks.

A new wave of decentralization followed in the early 1962, when the
banking system was branched out into the National Bank and business
banks, which consisted of communal and newly-founded commercial banks
of the republics and provinces. However, the new system was not even
fully operational when changes began, first in 1962, by strengthening the

80 For details on the National Bank business policy and results see the annual
reports of the National Yugoslavia for the years 1981-1991.

81 In addition to the above mentioned, the instability of the banking system was

also reflected in the changes to the internal organization of the Yugoslav central
bank. It underwent as many as twelve major internal organizational changes
during the period between 1945 and 1989 (Official Gazette of the DFY 7/1945;
Official Gazette of the FPRY 26/1947, 4/1954, 10/1961, 12/1965; ANB 1/I11I, ORG,
Management decisions, Decision No. 110, 13 December 1966, and Decision No. 4,
19 January 1970; Official Gazette of the SFRY 23/1972, 49/1976; ANB 1/11I, ORG,
Management decisions, Decision No. 69, 15 November 1978, and Decision No. 46, 2
April 1985; Official Gazette of the SFRY 34/1989).
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internal payment operations system through the Social Accounting Service,
and then in 1964, when the banks of the republic and provinces were given
considerable powers as specialized banks.

The decline in economic growth in the early 1960s led the solution being
sought through economic reform (1965), which once again changed the
banking system framework. The strengthening of market elements led to
the creation of so-called socialist market banking, which strengthened the
role of banks in crediting and limited (actually modified) state intervention,
albeit mostly at the federal level.

The collapse of the reform brought about new changes, which spilled
over from the sphere of political decentralization to banking. Hence, the
constitutional changes from the early 1970s resulted in the confederalization
of the central bank (the so-called system of the NBY and national banks
of the republics and provinces). At the same time, business banks once
again gained strength, spreading their network, and placing under control
companies from the real sector, as their financial services, which was aided
by the withdrawal of all state deposits from the banking system. Despite
the fact that the 1980s brought a crisis, these banks increasingly moved
toward full market operations, until political circumstances interrupted this
transition within the framework of the Yugoslav community.

Economic stagnation was the first sequel the trend of political
confederalization in the 1980s, followed by economic downfall which was
accompanied by a balance of payments and budget deficit, inflation, an
enormous external debt, and overall crisis. These conditions led to the
economic autarchization of the republics, whose political sphere was being
increasingly permeated by nationalism. Handing over responsibility to
the central bank (regarding the servicing of the foreign debt) without the
existence of adequate powers only speeded up the loss of cohesion and led
to attacks on the uniform monetary system. Attempts at new changes in
the banking sphere (but also in the overall economic, financial and social
sphere) were thwarted by the further disintegration of the joint state, which
slipped into civil war in 1991, marking the end of the unified financial and
monetary system of socialist Yugoslavia.

The history of the banking system of socialist Yugoslavia, in many respects
specific, remains open for numerous economic and historiographical studies
and research. Among other things, it is the author’s belief that it would be
sensible to analyze the effects of each of the reform processes that impacted
banking, to establish the difference between the principles and techniques
proclaimed by the reforms and the achieved practice, with special emphasis
on determining the impact of the external (political) factor on the planned
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market system, to examine the resilience and sustainability of the banks

following the failure of the self-management socialist system and the

dissolution of the joint state, what legacy Yugoslavia left to the banking of

successor countries, etc.

* %k *

Proposal for the periodization of the history of the banking system of

socialist Yugoslavia:

1. Centralization phase (1944/45-1954)

period of reconstruction and nationalization of banks (1944-1946)
period of concentration (1947-1952)
period of a unified bank (1952-1954)

2. Decentralization phase (1954-1965)

period of introduction of the multi banking system (1954-1955)

period of decentralization in accordance with the establishment of a
new communal system (1956-1961)

period of increased decentralization and introduction of business
banks (1961-1965)

3. Socialist market banking phase (1965-1991/92)

period of reform and the establishment of socialist market banking,
accompanied by a reduction of the role of SPCs and the opening up
of possibilities for inter-Yugoslav banking (1965-1971)

period of the establishment and functioning of the system of national
banks and business banks as special organizations of associated
labor, and harmonization of the monetary and credit system and
banking system with the constitution (1971-1976)

period of the functioning of a complex system of national banks in
conditions of an aggravated political situation and growing social
and political tensions (1976-1989)

period of initial transformation of banks into joint stock
(shareholding) companies (1989-1991/92).
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1. INTRODUCTION

The subject of jurisprudence (law) leads many scholars to believe
that the description of law can and should influence politics and judicial
decision-making. The boundaries between science and politics or between
jurisprudence and law are therefore blurred. If the law is not a human labour -
insofar as a constantly and arbitrarily changeable and changing phenomenon
(as the main thesis of legal positivism claims)! - but considered as part
(i.e., as a derived content) of a higher “order” (“morality”, “justice”, “state”,
“people’s spirit”, etc.), jurisprudence gains the sovereignty of interpretation
over the possible contents of the law. Accordingly, jurisprudence would have
the task of being capable to decide whether the content of law is “legal”. This
understanding of legal sciences runs counter to both scientific knowledge
and the democratic purpose (Dreier 2018, 55), because on the one hand
it does not “merely” describe the law, but prescribes and evaluates it, and,
on the other hand, it negates the power of democratic politics to shape and
interpret the law.

In my paper, I argue that Hans Kelsen's Pure Theory of Law offers
an alternative to this “authoritarian” understanding of jurisprudence.
Kelsen aimed to grasp the law in terms of its form and function, without
wanting to stipulate its content. The Pure Theory of Law is by no means
the “doctrine of a pure law”. It takes the “impurity”, the constant changes
and the changeability of positive law as the basis of scientific knowledge,
and it concentrates not on the content but rather on the form of law, which
allows for the recognition of its specifica differentia in regard to other social
phenomena and especially other normative standards. Kelsen defined the
law as a content-free form of a specific way of thinking and functioning.
Jurisprudence, as a non-political description of legal forms and functions,
and law, as a democratically determined content, can be combined in the
Pure Theory of Law - but they cannot be brought together in a common task
(i.e., in a scientifically “well-founded” legal prescription). However, Kelsen’s
understanding of jurisprudence is not “democratic” solely because it would
support only democracy (i.e., it would recognize only democratic law as law),
but it makes a democratic way of legal thinking possible (through scientific
arguments) without advocating for a political ideology.

In this paper, [ describe Kelsen’s understanding of jurisprudence and,
more specifically, of law as the possible basis for an anti-authoritarian,
critical legal policy. Kelsen understood science as pure knowledge of an object

L This opinion is expressed in the most radical way (ultimately negating the

scientific nature of jurisprudence) in Kirchmann 1990, 23.

78 Ananm M6 1/2022



Hans Kelsen’s Pure Theory of Law as Critique of the “Authoritarian” Understanding of Law

“created” using the method. (1) Accordingly, he refused to pre-determine the
law through jurisprudence: this understanding, of course, diminishes the
importance of jurisprudence, because it should “only” analyse the law as a
form and not evaluate its content, or control its practice. (2) Because the
Pure Theory of Law refrains from pre-determining the law, it allows judges
to determinate what the law is. According to the logic of the Pure Theory of
Law, it arises in a dynamic, step-by-step process (Stufenbaulehre) in which the
law is applied and established at the same time at every level (up to the first
and the last). These dynamic aspects are clearly expressed in the so-called
realistic Kelsen reading of the Nanterre and Genoa schools, therefore, I will
also briefly refer to those schools. (3). This understanding of jurisprudence
also allows politics to be recognized as part of the law. (4) The Pure Theory
of Law does provide an apolitical description of legal application, but its
anti-ideological-critical approach is therefore a prerequisite for critical (in
this term: political) legal studies. (5.) Finally, I try to answer the question
whether and why Kelsen'’s idea of jurisprudence can serve as a basis for a
pluralist, democratic society.

2. KELSEN’S UNDERSTANDING OF SCIENCE

Kelsen’s main scientific achievement is the Pure Theory of Law, which he
put forth, on the one hand, to set up a comprehensive theory of positive law
(Kelsen 2008a, 15, 50), and, on the other hand, to “clean up” the earlier legal
thinking of all ideological, historical, political (etc.) elements (Kelsen 20083,
3, 29, 47). His academic interest was devoted to the question of how the
law can be grasped from a purely legal perspective (Jestaedt 2014a, 4). By
starting from the Kantian hypothesis that knowledge determines the object,
and not vice-versa (Jestaedt 2010, 189), he took a cognitive reductionist
position (Kelsen 2008a, 35): What he described was not the law in all its
aspects, but the law (i.e., norm) as the subject of scientific investigation.
Kelsen distinguished the subject of Pure Theory of Law not only from
“being”, but also from values that belong to the “ought” (Kelsen 1967a, 84).
As Matthias Jestaedt sums up (Jestaedt 2008, XXXII), the demarcation from
“being” excludes a positivism with reference to facts (legal positivism without
naturalism), while the demarcation from the “ought” (as value) overcomes
natural law (normativism without moralism).

Kelsen wanted to keep science (as pure knowledge) and politics (as active
ideology) separate, because “political convictions - and what would political
will be without political conviction - are as little objective and as relative
in their values as religious ones” (Kelsen 2013a, 134, translated by author).
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Kelsen was convinced that science should remain neutral in relation to values
because these have different contents. In this respect, it is unscientific per
se to recognize something as “right”, “good”, “moral”, or “beautiful” - these
terms are not the result of knowledge but rather an ideological component
(and consequence) of subjective will. According to Kelsen, science should
not pursue anything other than pure knowledge. It is not authorized or able
to determine the end purpose: “[t]he scientific statement must not imply

that something is an end” (Kelsen 1971, 352).

He understood science as a method; in this respect, he noted a
“methodological contradiction between scientific-causal and political-
normative ways of thinking” (Kelsen 2013a, 124, translated by author). In
contrast to “Platonic” science, which strives for ideals, Kelsen proclaimed

“[t]hat knowledge is only sought for the sake of knowledge, and that this
knowledge is not directed towards an external purpose, that its result must
not be determined by the needs of will and action. [...] Therefore, science is
above all natural science.” (Kelsen 1933a, 103, translated by author)

The purpose of science is therefore to describe its subject without making
value judgements and thereby justifying political actions.

3.JURISPRUDENCE AS PURE KNOWLEDGE

Kelsen’s understanding of science is also expressed in his Pure Theory of
Law, which refrains from any evaluation and determination of the content
of the law. Such a jurisprudence cannot and does not determine the content
of the law in advance - it focuses on the form and functional logic in or
according to which the different legal contents are possible:

“The view that it is possible to achieve new law through mere cognitive
interpretation of applicable law [..] is rejected by the Pure Theory of Law.
[...] [1]t cannot decide between the possibilities it has indicated; it must leave
this decision to the judicial body that is responsible, according to the legal
system, for applying the law” (Kelsen 2017, 607-608, translated by author).

Because Kelsen kept jurisprudence and judicial application separate, as
well as conceptualizing judicial decision-making (the so-called “application
of law”) as the creation of law, his formalistic-relativistic legal theory allows
the law-concretizing actors (legislation and “application of law”) to shape
the content of the law. The Pure Theory of Law withdraws into the role of an
observer of the legal form and the logic of legal functions.
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The purely descriptive point of view gains a certain explosiveness - or
difficulty - especially in jurisprudence, because legal norms are its objects.?
Although legal science is a normative science, i.e., it describes the norms, it
should not want to have a normative effect on the law (Lepsius 2013a, 42).
[ts normativity is not a normative prescription of what the law should be,
but a pure description of the legal norms as they are. In the case of the legal
norm, its existence is expressed normatively (and not in terms of “being”,
even if Kelsen had tied the norm more closely to “will” in his later work).
The possible confusion between the mere description of the norm and the
normative determination of legal content stems from the special form of
existence of the object to be described. However, jurisprudence does not
stipulate what should be legal, it only describes what the legal norm sets as
to be “ought”, and it analyses the functional logic and structure in which the
norms exist as “ought”.

The Pure Theory of Law is normative with regard to its object (it deals
with norms) (Kelsen 2017, 139), and in its method (no causality) (Kelsen
2008b, 161), but not - like the doctrine of natural law or “order thinking”
- in its function (Bobbio 2014, 49). Because the norms are not statically
prescribed (for example in the form of a “higher order”), legal science can
either generate a static through dogmatic - then it would already act in a
normative and law-generating manner (Lepsius 2012, 43), or, as Kelsen
did, it can describe the dynamics without determining the result. The Pure
Theory of Law does not aim to prescribe the correct behaviour for anyone
through its findings, it can “only” describe which behaviour is likely to be
expected by law, i.e.,, which behaviour corresponds to the legal regulations.
The task of jurisprudence is therefore (in contrast to judicial application)
to list possible meanings of the norms, but it cannot and should not control
the judgements. If jurisprudence provided more than the descriptions of
the given legal situation, it would impose obligations on the people - as if it
were itself a legal authority.

Oliver Lepsius comments critically that “the legal scholars [grant]
themselves a law-generating competence” (Lepsius 2008, 18, translated by
author). Legal science thereby asserts a claim to authority (Jestaedt 2014b, 8)
- above all against democratic legal policy and free judicial decision-making.
Such an “authoritarian” understanding of jurisprudence ultimately amounts
to the supremacy of jurisprudence over judicial application. The idea that
jurisprudence should dominate judicial decision-making - or that judges
should follow jurisprudence - is highly problematic in terms of democratic
politics, because the law would then not appear as a variable product of

2 On the normative character of jurisprudence, see Jestaedt 2017, 255.
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democratic politics but as a normative “knowledge” of an extra-political actor
such as jurisprudence. A normative understanding of jurisprudence does
not tolerate pluralistic democracy because it does not understand positive
law as a product of (democratic) politics but as a necessary (and eternally
valid) derivative of a “higher” order or a dogmatically prefabricated system.

Carl Schmitt was therefore right - although he meant his statement
affirmatively and not critically - when pointing out that “[t]he great times
of jurisprudence are by no means democratic or constitutional times in
the sense of the liberal concept of democracy or the rule of law” (Schmitt
1936, 16, translated by author). In contrast to Kelsen, Schmitt attributed a
normative function to jurisprudence because - in the spirit of the German
Historical School® - he preferred a “scientific law” instead of a scientific
description of the law. Jurisprudence a la Schmitt tries to determine the law
through systematization and dogmatization and to make it dependent on the
path that judges and legal politics should follow. “Scientific law” is contrary
to legal positivism, according to which the law is the product of political will.

Schmitt repeated this understanding of jurisprudence even after the
Second World War as critique of positivism, which, according to him, grants
jurisprudence a purely technical role (Schmitt 1950, 14). Schmitt wanted to
use jurisprudence to inhibit political dynamics, i.e., jurisprudence should not
only describe the law but also prescribe and substantively determine it: “The
scientific jurist is not [...] a mere function of a somehow ‘posited’ ought and
its positing of positions” (Schmitt 1950, 30, translated by author). Such an
understanding of jurisprudence negates the relationality and fluidity of law,
and it takes over the tasks of the politics.

Schmitt’s jurisprudence concept tried to uphold the autonomy of the law,
i.e,, not as a mere technique of legislation (von Bogdandy 2020, 7, 27). In his
texts on (European) jurisprudence, he in fact wrote against the “nihilistic
mechanization” of jurisprudence.* Legal positivism - the Pure Theory of
Law as well as its radical-realistic reading - has to repeatedly confront
the reproach of nihilism.”> However, relativism - both as a political idea of
a pluralistic democracy and as a prerequisite for free scientific discourse
(see Chapter 5) - is misunderstood as nihilism; jurisprudence - like other
sciences - cannot and should not take over task from politics - i.e.,, from

3 As a requirement for a scientifically based judicial application and a practice-

oriented jurisprudence, see i.a. Savigny 1814, 126.

4 It is how Schmitt described the purpose of the lecture he gave in Bucharest
in1944; quoted in: Mehring 2017, 858.

5 Against these reproaches see Sénac 2013, 108; Dreier 2019, 62.
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social debates and struggles - of setting values. This is also the problem
with legal dogmatics, because it forgets the original political conflicts; in this
respect, the relative, controversial political solutions would be elevated to
objective ones (Lepsius 2019, 125).

Both the concept of “scientific law” and that of normative jurisprudence
are based on the idea of setting meta-juristic boundaries (“state”, “people”,
“order”, “nature of matter”, etc.) to positive law. In this case, jurisprudence
would have the task of “recognizing” the meta-positive legal framework and
context. Jurisprudence would thus assume the function of legal policy and
practice. Kelsen unveiled this power strategy, therefore, pure knowledge
should reveal the ideological component: “Knowledge has always torn the
veil that the will puts on things” (Kelsen 1933b, 79, translated by author).
Accordingly, he showed that political ideologies or interests are behind any
attempts of dominating positive law normatively: certain power circles can
hide their own, bare power interests by calling them “natural law”, “state
purpose”, “popular spirit”, or “historical right” (Kelsen 1928, 34).

The meta-juristic justification of law is - in terms of both its legal and
jurisprudential understanding - fundamentally anti-political, in regard
to the formation of democratic wills (Lepsius 2013b, 177). The idea that
the law can be recognized and established in advance comes close to the
natural law ideal of a uniform and eternal law (Lahusen 2011, 18). Only legal
positivism - especially in its dynamic version, i.e., the Pure Theory of Law -
understands law as a constantly changing and changeable function, whose
content can only be determined by legal and political practice.

If the law does not arise in democratically procedural and formalized
“struggles” of a pluralistic society, but has to correspond to a “higher
order” or a dogmatically closed system, jurisprudence is burdened with a
task - namely the knowledge of the “correct” law - which contradicts the
pluralistic nature of democracy. A non-positivistic jurisprudence denies
the power of the legislation and the jurisdiction to create the law, as if
only jurisprudence were capable (and called) to normatively recognize
the “objective” (and accordingly only “correct”) legal content. This notion
empowers jurisprudence to decide political questions under the mantle of
an “objective”, “scientific” approach and to present their decisions as the
only “correct” ones. This makes jurisprudence a participant in law instead
of just remaining an observer of law (Lahusen 2011, 35, 39). However,
jurisprudence is not a source of law but a descriptive discourse about law as
an “acting” one (Guastini 2006, 93).
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Therefore, Kelsen emphasizes the difference between the task of the
judicial bodies, which is to create law, and that of legal science, which
neither creates nor approves law but “only” describes it (Kelsen 2017,
142). Kelsen understands the scientific task as a pure description, to the
extent that it also acts as a deconstruction of the veiled, pseudo-objective,
ideological “jurisprudence” (Kelsen 2017, 144, 205). The Pure Theory
of Law thus reveals how jurisprudence can be used as an instrument for
political purposes by legal scholars presenting their opinions as “scientific”
and therefore “objective” statements. Kelsen opened “the veil of his own
discipline behind which it can politicize undisturbed” (Jestaedt 2006, 2,
translated by author).

For this reason, the result of jurisprudence is, on the one hand, never
permanent (because of the relativity of scientific knowledge), and on the
other hand (as a democratic-political expectation) may never be normative-
prescriptive: “Jurisprudential interpretation must carefully avoid the fiction
that a legal norm always allows for only one, the ‘correct’ interpretation”
(Kelsen 2017, 608, translated by author). From a purely scientific point of
view, the only “correct” law cannot be determined. The “correctness” of the
law is never an epistemological but an axiological opinion - insofar being
ideologically and politically determined.

As critique, however, it can be noted that Kelsen used binary logic when
contrasting jurisprudence (as knowledge) with judicial decision-making (as
will). He only differentiated between knowledge of the law and its creation,
as if other forms of normative (but not law-creating) statements were not
possible (Jestaedt 2017, 257). However, normativity does not necessarily
mean the creation of law. That is why Matthias Jestaedt pleads for the
pluralization of the concept of normativity with regard to jurisprudence
(Jestaedt 2017, 260). While jurisprudence cannot and may not establish
(legal) norms, it can nevertheless evaluate and criticize them based on other
normative standards. Whether and how jurisprudence is normative cannot
be answered one-dimensionally (with the dichotomy of “either knowledge
or creation”), because normativity - both within jurisprudence and with
regard to law - exhibits a high degree of variability.

4. DYNAMICS OF THE LAW

By rejecting the question of what a norm - both generally and individually
- should contain, the Pure Theory of Law rejects scientific relevance
over political influence, and, on the other hand, it allows the freedom of
judicial decision-making. As Horst Dreier writes: “The de-politicization of
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jurisprudence corresponds to the insight into the political, namely - the
law-creating, law-producing character of the application of law at every
stage” (Dreier 2019, 64, translated by author). By keeping jurisprudence
and judicial application separate, the Pure Theory of Law also proves the
political character of the judicial decision-making.

The fact that the legislation is politically determined is hardly called
into question. But the idea that the courts and the administrative bodies
do not simply apply the norms - insofar as they exercise political power -
emerges most clearly and radically in Kelsen’s legal theory. It dynamically
eliminates the static difference between the creation and the application of
law. The indeterminacy of the norm is the reason why law is (re)produced
not only in the legislature but also in the “application of the law”. The legal
system is not materially (“only” procedurally) closed, it is dynamically open
to multiple results (Lepsius 2013a, 43). The validity of the lower norm is
indeed derived from the validity of the higher norm, but its content does
not stem automatically from the content of the higher norm; the content
of the law presupposes a decision about it (Luzzati 1990, 129). As Oliver
Lepsius writes as a critique of a materially closed, dogmatic legal system,
“[t]he act of subsumption creates freedom of design [...] [o]ne can therefore
hardly speak of a principle of decreasing or increasing ties in the hierarchy
of norms” (Lepsius 2012, 55, translated by author).

Kelsen built the indeterminacy of the norm - i.e. the “political” (law-
setting) character of the application of the law - into the functional logic
of the legal system (Stufenbaulehre). The idea that the law is gradually
becoming more and more specific within the legal system (but at the same
time always new), or that each level is simultaneously the application and
creation of the law, originally came from Kelsen’s student Adolf Julius Merkl.®
With his theory, Merkl revealed the productive and creative character of the
“application of law”, which consequently contributes to the creation of law
through legal concretization:

“[The judge] himself does not have the right to know or to recognize
what is right [...], he all the more has to determine decisively through his
knowledge what should be right, whereby he exercises not so much a
function of recognition but one of will, whereby he proceeds productively
rather than receptively.” (Merkl 19333, 97, translated by author)

Kelsen borrowed Merkl’s idea (Kelsen 1923, XV), so he was able to prove
the political character of judicial action (Kelsen 1925, 233., Kelsen 1968a3,
620), because the “application of law” is not (only) an act of knowledge but

6 Merkl 1993a; Merkl 1993b; Merkl 1993c.
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(also) one of will (Kelsen 2008a, 108). This is why Kelsen advocated the view
that the judiciary represented a political power. In his famous dispute with
Carl Schmitt about the “guardian of the constitution”, he also demonstrated
the political character of judicial activity (Kelsen 2008c, 67). He accused
Schmitt of adhering to an outdated concept of an apolitical justice. Kelsen
clearly stated that “there is only a quantitative, not a qualitative difference
between the political character of legislation and that of the judiciary”
(Kelsen 2008c, 67, translated by author).

However, because the Pure Theory of Law developed into a static status-
quo way of thinking in the earlier Viennese Kelsen Orthodoxy of the post-war
period (Bezemek, Somek 2018, 139), “Kelsen’s Pure Theory of Law lost one
of its most precious elements: its cheerful agnosticism towards the methods
of interpretation, which is inevitably carried across to their application”
(Bezemek, Somek 2018, 140, translated by author). The circumstance that
the Pure Theory of Law does not offer a method for knowing the “correct
law” turns out to be one of the main findings of Kelsen’s legal theory. The
indeterminacy of the norm or the non-cognitivist theory of interpretation
- which is strictu sensu not a doctrine of interpretation because it does not
provide an objective method for the knowledge of law - forms its dynamic
elements, which have been lost in a static reading of Kelsen.

Therefore, Kelsen did not advocate mechanical application of the law
(Dreier 2019, 11). His theory does not promise to be able to determine the
“correct” law through one jurisprudential method or dogmatic: “There is
absolutely no method [..] by which only one of several linguistic meanings
of a norm can be identified as correct”. (Kelsen 1968b, 1366, translated by
author) It is not the task of jurisprudence to restrict the work of judges
through methodology or dogmatic, as if the “correct” law could be found
scientifically and objectively (Kelsen 2008a, 105). The lack of a classical
doctrine of interpretation is often misunderstood as a deficiency of the Pure
Theory of Law, as if jurisprudence should present a methodology for defining
the law instead of describing the open-ended process of legal concretization
(without aiming to foreshadow its result).

The power of the judiciary is also demonstrated in the fact that judgements
can exceed the normative predetermined method (Jestaedt 2018, 245). As
long as the act of legal concretization - regardless of whether at the level
of legislation or the judicial decision-making process - is not annulled by
a higher instance appointed to do so, it remains part of the legal system
(regardless of its content). Judgements are therefore to be regarded as
normative not because of their “correctness” but because of their legal force
(Rechtskraft).
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Instead of underpinning the illusion of a “correct” law or a purely cognitive
judicial application, the Pure Theory of Law paints an ideology-free (albeit
disillusioning) picture of what judges do (in reality) and how they are
making law by applying it. It therefore proves - as Robert Walter actually
criticizes (Walter 1993, 195) - to be decisionist. Olivier Jouanjan recognizes
it as well: “the normativist flower grows into a purely decisionist fruit”
(Jouanjan 2000, 73, translated by author). The decision plays an important
role in Kelsen's legal theory (Kelsen 1925, 234; Kelsen 2008a, 92), albeit not
as a political means for helping a pre- and over-normative “order” to break
through, but as a logical (system-immanent) consequence of gradual legal
concretization.

Kelsen deconstructed substantive legal thought; he did not understand law
as substance but as form and relation (Kelsen 1964, 54). The non-cognitive
dynamics of law comes to the fore particularly in the realistic Kelsen reading
(Chiassoni 2012, 246). The dynamic aspects of the Pure Theory of Law
are emphasized in this sense especially in the Nanterre (Michel Troper,
Eric Millard)” and Genoa (Riccardo Guastini, Pierluigi Chiassoni) schools.?
The realistic reading places the non-cognitivist, anti-ideological and anti-
metaphysical - in this sense realistic - character of Kelsen's legal theory
in the foreground, which therefore also overcomes the formalism and
cognitivism of classical legal positivism (Jouanjan 2000, 68). This radically
non-cognitivist position can thus capture the genuinely political character of
the application of the law (Guastini 2013, 530).

The dynamic reading of the Kelsenian legal positivism rejects the idea
of classical application theory by deconstructing the norm as one single
meaning (Troper 1978, 294; Tarello 1980, 61; Guastini 2004, 27). It proves
that the idea of the only correct method (i.e., the idea of the a priori content
of the norms) is in fact the ex post facto legitimization of the judicial decision.
Because it is always made as a choice among several (Guastini 2019, 14),
or even perhaps any number of meanings (Troper 2006, 305), there is not
an only legally possible one, i.e., the legal methodology does not explain the
production, but rather the presentation of the judicial decisions (Tarello
1974, 396; Guastini 2011, 411).

7 For a brief description of the realistic Kelsen reading of the Nanterre School, see

i.a. Troper 2006.

8  For an introduction to the Kelsen reading of the Genoa School, see i.a. Beltran,

Ratti 2011.
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Michel Troper in particular deserves great credit for developing the Pure
Theory of Law where Kelsen stopped or did not remain consistently radical
- so that he could avoid a complete deconstruction of the “application of
law”. Troper radicalizes Kelsen's theory - according to which the norm is the
object of an interpretation - by understanding the norm not as the object to
be interpreted but as a result of the interpretation. That means that the text is
interpreted, and the norm arises as the product of a completely open-ended
(because not cognitive) interpretation (Troper 1994, 89, 99). If the norm can
only be “found” (but not discovered) in the interpretation, any interpretation
is by definition and qua office lawful - at least in the last instance. This
approach reveals at the same time the ideology (i.e., the political will) behind
the interpretation and jurisdiction (Troper 1978, 294, 301). The justification
of a judgement therefore only serves as an ex post justification: “Motivation
seeks to create illusion” (Troper 1978, 295, translated by author). Judicial
application is “a political game” (Millard 2006, 732, translated by author).
Kelsen’s theory denies the dogmatic, jurisprudential bondage of judicial
decision-making, thereby opening the door to a political judiciary.

However, the question arises as to whether and how such an overvaluation
of the judicial application - not only for the judiciary but also for the
administration, which (for Kelsen) was also a law-making actor (Kelsen
1929, 7) - can be democratically legitimized.

The “application of law” (as a non-cognitivist act, insofar actually as law-
making) is detached from jurisprudence - especially in the realistic Kelsen
reading - but at the same time from democratic control as well. If judges
interpret the law freely (and by doing so, they set it as well), it can cause
a democratic-political legitimacy problem. José Luis Marti believes that
the realistic consequences of Kelsen’s theory would undermine both legal
certainty (because of the non-cognitivist theory of interpretation) and
democracy (because of the overvaluation of the judge’s will as the source of
the law) (Marti 2002, 269, 276).

While this critique may be true to some extent, it fails to recognize that
the Pure Theory of Law is descriptive, rather than normative. It is not the
fault of Kelsen if the judiciary disregards democracy and the requirement
of legal certainty - but it is Kelsen’s great achievement that he revealed the
reality (the possible consequences and rulings) of the “application of the
law”. The Pure Theory of Law uncovered the real power in the process of the
“application of law”, i.e., Kelsen created the basis for a political critique of
judicial law-making by describing how it functions despite ideological veils.
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Kelsens was aware of the possible dangers of judicial superiority, especially
with regard to the constitutional jurisdiction. As is known, he was not only
the creator of the idea of judicial review, but he was also constitutional judge
in Austria during the interwar period, and this is reflected in his theories,
i.e. the Pure Theory of Law was shaped by Kelsen’s own experiences as a
judge (Techet 2021). He dealt with the issue that the “application of law”
is always somehow related to law-making power, but that it must remain
within the framework of the law (i.e,, of the “will of the people”, expressed
in the parliament).

There is a contradiction between the real possibility of a political, law-
making judicial review and the democratic requirement that the meaning of
the constitution may only be changed in the parliament or by referendum.
Kelsen thought that the strict interpretation of the words or the omission of
general, overly abstract terms could provide the primacy of the democratic
legislature and the constitution-making power. (Kelsen 1928a, 241) However,
this argument only applies if a strict, reserved interpretation based on the
wording is possible. The realistic Kelsen reading proves (Troper 2006, 305;
Guastini 2019, 14) the impossibility of a strict, “objective” interpretation.
The possibility of “judicial self-restraint” is actually rooted in naive legal
positivism (in the sense of Gesetzespositivismus), which may be necessary
for democratic ideals, but which clearly contradicts the Pure Theory of Law
and its skepticism towards the idea of the only correct application/method.
Therefore, the contradictions between judicial power and democracy cannot
be resolved theoretically. Nevertheless, the Pure Theory of Law helps us
to better see the possible power of the judges, i.e., the real function of the
“application of the law”.

5. LAW AND POLITICS

Kelsen enabled politics to determine the law or to change it at any time
(Dreier 2017, 24). The Pure Theory of Law does not strive to anticipate the
autonomous decisions of the individual. In this respect, jurisprudence, as
Kelsen understood it, cannot take on the task of setting norms instead of
politics and judicial application: “The academic jurist who describes the law
does not identify with the legal authority setting the legal norm” (Kelsen
2017, 158, translated by author). Kelsen reduced the influence and effect
of jurisprudence: for the sake of its scientific nature, it must forego the
influence it strives to exert on politics and society (Jestaedt 2014a, 7).
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For Kelsen, however, purity does not refer to the object but to the cognition
(method), which, of course, can only grasp one aspect of the “impure” reality.
In a democracy in particular, the law is a dynamic, constantly changing and
changeable phenomenon that cannot be perpetuated or suspended (Dreier
2010, 17). Kelsen’s understanding of science is not directed against politics
but against the politicization of (or by) jurisprudence. A legal science that
refrains from making value decisions is apolitical but not anti-political - it
enables people to act autonomously (Dreier 2019, 62). The self-limitation
of science complements political freedom. This self-restriction enables
autonomous judgements as to whether someone submits or opposes the
legal norms (Bobbio 2014, 21).

The Pure Theory of Law reveals politics in and of the law because of its
endogenous dynamics.” From a legal perspective, Kelsen was only able to
grasp these endogenous dynamics of law - but he was also aware of its
exogenous dynamics, e.g. from “external”, political-social changes (Kelsen
2013b, 371). However, he did not link the legal-theoretical knowledge of
endogenous dynamics to the factuality of the “political”; instead, he tried
to “legalize” politics and limit its intensity, e.g. through constitutional
jurisdiction (Ehs 2017, 139).

The condition that the law is objectively indeterminate and consequently
politically determined is also a basic prerequisite for any critical legal
study that analyses the law in terms of power and politics. A legal doctrine
according to which the law is derived from “higher” “values” (and equated
with these) not only deprives it of the legislation and the “application of the
law”, but it justifies it as an eternally absolute value. Moral (etc.) criticism
of the law is only possible if law and morality (or other “higher values”) are
separated:

“By presenting the law as a branch of morality and leaving in the dark
whether it means the self-evident requirement that the law should be
shaped morally, or whether it means that the law as a component of morality,
actually has a moral character - one tries to give law the absolute value that
morality claims.” (Kelsen 1933b, 77, translated by author)

Kelsen's legal doctrine invalidates meta-juristic categories (“state”,
“people”, “order”), which prescriptive jurisprudence usually utilizes, as
illegal and anti-political (anti-democratic) contents. With its “modest”
understanding of jurisprudence and its political understanding of law, the
Pure Theory of Law does not promise to establish any “order”, as this is

9 On the endogenous dynamic see Lepsius 2016, 12; Lepsius 2017, 157.
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a genuinely political task. However, it “frees” jurisprudence of ideology
(Chiassoni 2012, 240, 248) and the people from absolute legal obedience
(Millard 2006, 727).

Kelsen’s jurisprudential understanding thus leaves room for political
or moral criticism of the law - admittedly not as jurisprudential findings,
but rather as political or moral opinions (Kelsen 2017, 159). Therefore, the
Pure Theory of Law, especially in its realistic reading, represents “a theory
of resources for the political practice of law” (Millard 2006, 733, translated
by author). This is contrary to the usual accusation that legal positivism
requires and justifies blind obedience to the law (Hinghofer-Szalkay 2018,
365).

6. RELATIVISM AND AUTONOMY AS “IDEALS” OF THE PURE
THEORY OF LAW

Kelsen accused (Platonic) idealism of confusing knowledge with will,
which obscures the pure intellect. The idea that science necessarily leads to
justice (or to other ideals), or that knowledge should serve action, legitimizes
absolutist claims and ultimately religiously obscured mysticism (Kelsen
19334, 115). Science can never claim to answer the “ultimate questions” of
life. Kelsen therefore emphasized

“[t]hat rational science can never give a positive answer to the question of
the nature of justice. [...] There is no such thing as absolute justice, it cannot
be conceptually determined. This ideal is an illusion.” (Kelsen 19333, 117,
translated by author)

In his work on Platonic justice, Kelsen wrote: “there are only interests,
conflicts of interest and their solution through struggle or compromise”
(Kelsen 1933a, 117, translated by author). In a pluralist society, the conflicts
cannot be resolved scientifically - in the sense of recognizing the only
“correct” answer.

The mixing of politics and science therefore not only misconstrues
scientific research, but it also endangers democratic politics, which
presupposes a value relativism. Both democracy and science require a
method that allows different positions. Therefore, in his scientific as well
as his legal and democratic theories, Kelsen concentrated on the method
(instead of the content); his method does not promise eternity and
correctness but rather “only” a limited description (instead of a normative
determination) in jurisprudence (Kelsen 2017, 144, 205), “only” peace by
law (Kelsen 1933b, 70), and “only” compromise in politics (Kelsen 2006a,
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196). The scepticism towards definitive answers explains the links between
Kelsen’s ideas of science, democracy and legal concepts. Just like in science,
there can be no absolute justice or rightness in democracy, and no single
“correct” legal solution exists in the law.

Compromise presupposes the acceptance of the nescience about justice
and truth. The eternal search for ideals would only deepen conflicts between
people or pave the way for absolutist politics: “Belief in the absolute, in
absolute truths and absolute values, inevitably leads to political absolutism,
to autocracy” (Kelsen 2006b, 242). Democracy is therefore the method
(Kelsen 2006a, 223) that allows and protects different opinions - on the
one hand, through the constant changeability (i.e., temporality) of power
relations (Lepsius 2013b, 175), and on the other hand, through protection of
the respective minority, which can always become majority (Kelsen 20063,
193).

However, the descriptive understanding of jurisprudence and law is not
entirely free of ideology. It is also based on an ideological and political “meta-
jurisprudence” (as a worldview). The freedom of values and the autonomy
of the individual represent political ideals to which Kelsen feels obligated
(Bobbio 2014, 50; Carrino 1987, 107, 130).

The democratic (i.e., relativistic) method presupposes - similar to science
- the criticism of one’s own opinion and tolerance towards other ones:
“Anyone who considers absolute truth and absolute values to be inaccessible
for human knowledge must not only consider their own opinion, but also
someone else’s contrary opinion to be at least possible” (Kelsen 2006a, 226,
translated by author). Kelsen considered the prerequisite to be a certain
human character - the democratic type - that is not only altruistic (Kelsen
2013a, 123) but also recognizes the “Other” in itself:

“The kind of personality that recognizes itself in the Other, he does not
perceive the Other a priori as something alien, not as an enemy, but as the
same and therefore as a friend; it does not perceive its ego as something
unique, absolutely incomparable and unrepeatable. [...] It is the type of the
relatively diminished sense of self, the type of the sympathetic, peace-loving,
nonaggressive person; the person whose primary aggression instinct is not
so much turned outwardly but inwardly, and it expresses a tendency towards
self-criticism and an increased disposition for a feeling of guilt and a sense
of responsibility.” (Kelsen 1967b, 45, translated by author)

Kelsen's “idealism” not only presupposes relativism (self-criticism), it also
demands individual autonomy and responsibility: if the value decisions are
not prescribed but autonomous, it is up to the individual to make decisions,
which they were previously handed down by religion and other idealistic
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philosophies. As Kelsen wrote in 1960: “All those who do not accept this
responsibility, who wish to leave the choice on God, nature or reason,
feel abandoned by relativism” (Kelsen 2017b, 751, translated by author).
While the theological (and then the philosophical) total justification of
law was already being questioned in the (early) modern era, Kelsen also
deconstructed the absolute power of jurisprudence over the meaning of law.
He relegated jurisprudence to the role of pure description. The law is never
eternally absolute in a democratic-relativistic society, it can be changed
through democratic compromises.

Of course, Kelsen was well aware that altruism, tolerance, self-criticism
and rational thinking - as prerequisites for neutral science and pluralistic
democracy - are ideals rather than realities:

“Because for most people, perhaps for all of humanity, the solution to a
problem does not necessarily lie in a term, not in a word, in the answer to a
question of reason. That is why humankind will probably never be satisfied
with the answer of the Sophists, but will always - be it through blood and
tears - seek the path that Plato walked: the path of religion.” (Kelsen 1933a,
117, translated by author)

The contrast between relativism (as ideal) and the antagonisms and
absolutist claims (as reality) shows that Kelsen’s “value-free” conceptions
do not come entirely without normativity (Festl 2019, 323). However, his
“relativistic idealism” does not lead to the suppression of other ideals;
Kelsen’s “idealism” merely expresses the expectation of also recognizing
other ideals.

7. CONCLUSION

What are the consequences of Kelsen’s understanding of jurisprudence
and law for democracy? The law is located at the intersection of science
and politics: it arises in a political process, but science can describe it. If
jurisprudence is confused by a political conviction, i.e., if jurisprudence
conveys an ideology, it does not only affect knowledge but it is also contrary
to democratic purpose. That is why Kelsen emphasized that democracy does
not mean an absolute content but a relativistic method in which different
ideals and goals remain possible: “Democracy is [..] a discussion. That is
precisely why the result of the process [...] is a compromise” (Kelsen 2006b,
241). Accordingly, it is not the goal of jurisprudence to relieve people of the
burden of decision-making - as if science could justify and enforce values.
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If both science and democracy are understood as methods, jurisprudence
and democracy can be combined: jurisprudence conveys different opinions
about the law - and at the same time it creates the basis for a society in
which legal policy entails discussion and compromise.
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1. INTRODUCTION

On February 4, 2021, Amy Klobuchar, Senator and ardent supporter of
Louis Brandeis,® formally introduced to Congress the Competition and
Antitrust Law Enforcement Reform Act.? In her own words, this bill is
“the first step to overhauling and modernizing” the antitrust law, so it can
“effectively promote competition and protect American consumers”?

This bill, along with by Klobuchar’s statement, vividly depicts a deep
dissatisfaction with the current US antitrust law. Senator Klobuchar and
other Neo-Brandeisians* rightfully point out that many US industries have
been highly concentrated, especially in the past decade. That is particularly
the case in the information technology industry, where large corporations
have taken over their potential rivals before becoming a real competitive
threat. According to Neo-Brandeisians, these corporations with considerable
market power currently fly below the US antitrust law radar most of the
time (especially during mergers and acquisitions), which further leads to
a decrease in consumer welfare. Additionally, that raises many concerns
related to the considerable political power of large corporations and
their potentially adverse influence on employment and wages, economic
inequality, or innovation.

This paper will tackle these concerns and their importance for US antitrust
law reform. Nevertheless, the initial hypothesis is Klobuchar’s statement
that the new bill will improve the US antitrust law to “effectively promote
competition and protect American consumers”. The paper aims to challenge

1 Louis Dembitz Brandeis (1856-1941) was a lawyer and associate justice of the

US Supreme Court, from 1916 to 1939. He believed that companies with significant
market power harm the American economy and culture. For more details on his life,
professional carrier, and legacy, see Urofsky (2005) and Berk (2009).

2 The bill is fully available at: https://www.congress.gov/ (last visited 31 January,

2022).

3 This statement is available at: https://www.klobuchar.senate.gov (last visited 31

January, 2022).

4 The New Brandeis movement emerged in the late 2010s, following

Brandeis’ ideas, suggesting that concentrated market power decreases market
competitiveness and consumer welfare. Some of the most prominent supporters
of this movement are Lina Khan, a legal scholar, currently serving as chair of
the Federal Trade Commission (FTC), Timothy Wu, a White House official with
responsibility for technology and competition policy, as well as, Amy Klobuchar, a
lawyer and a politician, currently serving as the US Senator. For more details on the
New Brandeis movement, see Khan (2018; 2019), Begovi¢ (2018), Kraffert (2020),
and Devlin (2021).
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this hypothesis by analysing the bill's most significant provisions and by
explaining whether their application could lead to an increase in consumer
welfare.

The structure of the paper is consistent with its aim. The second section
analyses the most important provisions of the new bill and juxtaposes them
to the current antitrust statutes. The third section describes the hypothetical
application of the bill’s provisions in several actual cases involving the US
tech giants to assess its potential economic consequences. The fourth
section further analyses these consequences, i.e., the relationship between
the number of competitors in a market and the competitive constraints and
public policy concerns such as the tech giants’ political power, economic
inequality, and innovation. The concluding remarks will follow in the fifth
section, putting the initial hypothesis to the final test.

2. NEW ANTITRUST BILL PROVISIONS

The newly proposed Competition and Antitrust Law Enforcement Reform
Act does not represent a simple fine-tuning but rather a fundamental
alteration to the existing US antitrust law. This is evident at first glance. In
general, based on their subject matter, all new provisions may be divided
into four major sections: mergers and acquisitions, monopolization,
relevant market definition, and enforcement resources. Since these are the
supporting pillars of the current US antitrust law, by analysing these sections
of new provisions one could also in parallel identify the contours of the new
emerging antitrust policy.

2.1. Revised Standard for Merger Control

The first set of new provisions relates to mergers and acquisitions. In
essence, the new bill strengthens prohibitions against certain types of
mergers. In particular, the Klobuchar Bill amends the Clayton Antitrust
Act to forbid all acquisitions that “create an appreciable risk of materially
lessening competition” instead of acquisitions where “the effect of such
acquisitions may be substantially to lessen competition”, as before the
amendments.> Moreover, the Klobuchar Bill explicitly defines the standard

5 Klobuchar Bill, § 4(b)(1); Section 7 of the Clayton Act (15 USC § 18).
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of “materially lessening” as “more than a de minimis amount."® Therefore,
the bill introduces higher legal standards. In other words, the FTC and the
DOJ would get a valid legal ground to challenge almost any merger in the US
since almost all acquisitions may generate the risk of lessening competition
to “more than a de minimis amount”’ In this way, the Klobuchar Bill sets new
and stricter standards for assessing mergers and acquisitions.

Besides setting the bar (too) high, the new bill also shifts the burden
of proof to the merging parties. Namely, for certain types of mergers, the
proposed bill shifts the obligation from the government to the merging
companies to prove that they are not in violation of the law or that the
merger in question does not produce an appreciable risk of materially
lessening competition. Those “specific” mergers include mergers that
significantly increase market concentration, acquisitions of competitors
or nascent competitors by a dominant firm, and mega-mergers valued at
more than $5 billion.? In its essence, this is tailor-made provision for tech
giants because it is almost impossible for any tech corporation to acquire
another company without falling into the net of the shifting-burden-of-proof
provision. In this way, the new bill implicitly presumes that all the large tech
mergers are illegal. That effectively means that all tech giants in the US could
face an insurmountable obstacle in proving that their acquisitions do not
generate a risk of lessening competition to “more than a de minimis amount”.

Moreover, even if these large companies would settle with the antitrust
authorities and provide sufficient evidence that the merger does not create
an appreciable risk of materially lessening competition, they would have to
comply with additional antitrust provisions. Namely, the new bill amends
the HSR Act and introduces harsh post-settlement requirements,’ obliging
the merging parties to report data to the antitrust authority during the
five years following the acquisition. Among other obligations, the parties
must submit a report providing information on “the pricing, availability,
and quality of any product or service, or inputs thereto, in any market, that
was covered by the settlement”. During the same period, it must also report
on the resulting efficiencies of any divestitures or conditions established

6 Klobuchar Bill, § 4(b)(3).

7 In addition, the Klobuchar Bill clarifies that mergers may create monopsony

(a market structure where buyers or employers, due to the lack of competition on
the demand-side of the market, have the power to lower the prices they pay) and
monopoly - not only monopoly as before the amendments.

8 Klobuchar Bill, § 4(b)(3).

9 Klobuchar Bill, § 5; Hart-Scott-Rodino Antitrust Improvements Act of 1976 (15
USC § 18a).
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through the settlement. In this way, large companies in the US would be on
the antitrust radar, blinking all the time, and the FTC would be provided
additional time to (re)assess the mergers and acquisitions.

2.2. Revised Harmful Conduct

In addition to amending the standard for mergers and acquisitions,
the Klobuchar Bill also revises the Clayton Antitrust Act standards for
exclusionary conduct. In particular, the bill prohibits a firm within the
relevant market from engaging in “exclusionary conduct that presents
an appreciable risk of harming competition”.}® Moreover, the bill defines
exclusionary conduct as “conduct that materially disadvantages an actual or
potential competitor or tends to limit their ability or incentive to compete”.*!
In this way, the Klobuchar Bill makes a sharp U-turn and shifts the focus of
antitrust law from protecting consumers to protecting competitors.

This U-turn may have multiple consequences, especially in the case
of predatory pricing. Namely, consumers benefit from aggressive price
competition (price war) when that does not enable a defendant to raise
prices at a later time (after squeezing out competitors from the market).
In that sense, the bill outlaws all practices by dominant firms that harm
their actual or potential competitors, even when these practices and the
established low prices are highly beneficial to consumers. In that way, the
bill overturns the Supreme Court’s decisions in several landmark cases. For
instance, the new provisions are contrary to the decision in the Brooke Group
case, stating that predatory pricing implies prices “below any measure of the
costs to the defendant”, which do not enable it to recoup its investment or
otherwise makes “no economic sense”.'? In other words, the price war, in
general, is permitted because it increases consumer welfare.

In essence, the new exclusionary conduct provisions radically alter the
existing antitrust law, overturn the relevant case law, and in some cases
protect competitors instead of consumers. On top of that, the Klobuchar
Bill creates an explicit presumption that exclusionary conduct presents “an
appreciable risk” whenever a given company has a relevant market share
of 50% or more or otherwise has significant market power.* Once again -
a tailor-made provision for tech giants. Due to this provision, those large

10 Klobuchar Bill, § 5; Section 7 of the Clayton Act (15 USC § 12).

1 Klobuchar Bill, § 9 (a).

12 Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 US 209 (1993).
13 Klobuchar Bill, § 9 (c) (1).
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corporations may be sued (and fined) for abuse of dominance whenever
they engage in any conduct that “materially disadvantages [..] actual or
potential competitors or tends to limit the ability or incentive [...] potential
competitors to compete”, regardless of the consequences for consumer
welfare. It seems that Senator Amy Klobuchar and other Neo-Brandeisians
are not interested in economic effects of the conduct but rather in the
(presumed) risk of harming competition.

To put it simply, large corporations materially disadvantaging their
actual or potential competitors (or tending to limit their abilities or
incentives to compete) produces appreciable risk of harming competition.
The appreciable risk equals a violation of antitrust law. Therefore, large
corporations materially disadvantaging their competitors must be violating
antitrust law. That is a textbook example of a correct syllogism based on a
false proposition.

The only way for tech giants to avoid violation of exclusionary conduct
provisions, and the accompanying civil penalties,'* is to invoke the exception.!®
The Klobuchar Bill provides the exception to the abovementioned syllogism
“if a defendant establishes, by the preponderance of the evidence, that
distinct procompetitive benefits of the exclusionary conduct in the relevant
market eliminate the risk presented by the exclusionary conduct”. In other
words, the new bill presumes that tech giants are harming competition (by
competing in the relevant market), and it shifts the burden of proof to an
undertaking to rebut this presumption. In essence, contrary to all other
fields of law, case law, and common sense, the Klobuchar Bill presumes that
large corporations violate the antitrust law, and these corporations must
prove otherwise. Moreover, it is not enough to prove the absence of harm
to competition. Large corporations (falling under Section 9 of the Bill) must
prove they eliminated the risk of harming competition. In practice, that
standard of proof could be the nearest equivalent to probatio diabolica.

2.3. Eliminated Definition of Relevant Market

The relevant market is one of the basic concepts and practical analytical
tools, enabling delineation of a commerce segment within which antitrust
law assesses companies’ behaviour and its consequences for consumer

14 Klobuchar Bill, 26A (f); A civil penalty, in general, is a non-criminal remedy for a
law violation, and it differs from (treble) damages compensation. This legal remedy
will be further analysed in the following subsection when considering the increased
enforcement resources under the Klobuchar Bill.

15 Klobuchar Bill, § 9 (c) (2).
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welfare (Robertson 2019). Accordingly, courts in the US require antitrust
plaintiffs to prove that the challenged conduct is harmful to competition in a
relevant market (Gleklen et al. 2021). In other words, it is almost impossible
to assess whether a given behaviour harms competition and decreases
consumer welfare without a properly defined relevant market. This is
especially the case with large tech giant corporations, usually participating
in many different (two-sided) markets. In this sense, it comes as a surprise
that the Klobuchar Bill eliminates the market definition requirement.

Under the new bill, “establishing liability under the antitrust laws does
not require the definition of a relevant market”.!® Definition of the relevant
market is to be applied solely if it is necessary “to establish a presumption
or to resolve a claim”, under provisions that explicitly refers to the terms
“relevant market” “market concentration” and/or “market share”.!” Since
Sections 1 and 2 of the Sherman Antitrust Act and Section 7 of the Clayton
Antitrust Act do not contain those terms, there would be no need to define
the relevant market to establish liability in the majority of antitrust cases. It
seems that those terms are intentionally added solely to the sections of the
new bill that shift the burden of proof from the antitrust authorities to the
defendant.'® In other words, on one side, the US antitrust authorities are not
obliged to define a relevant market to demonstrate a defendant’s liability in
antitrust cases, while on the other side, the defendant is obliged to provide
such a definition to rebut the presumption of appreciable risk or to resolve
a claim.

This radical solution - practically eliminating the definition of the relevant
market from the US antitrust law - would be highly unusual, to say the least.
Not only would this be contrary to solutions in other well-developed antitrust
systems worldwide, it would also be contrary to the established domestic
case law stating that “without a definition of that market, there is no way
to measure the [defendant’s] ability to lessen or destroy competition”.!?
Furthermore, the suggested solution would be inconsistent with the
American Express case, requiring consideration of competitive benefits and
harms to both sides of a two-sided market,?° etc.

16 Klobuchar Bill, § 13 (a).

17" Ibid.

18 Klobuchar Bill, § 4 (b), 26A.

19 Walker Process Equip. v. Food Mach. & Chem., 382 US 172, 177 (1965).

20 Ohio v. American Express Co., 138 S. Ct. 2274, 585 US (2018). Also, in antitrust
law theory, many authors emphasize the significance of both sides of a two-sided
market when considering the competitive harms and benefits of given conduct. See,
for instance, Jean-Charles, Tirole 2003; Hovenkamp 2020.
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2.4. Increased Enforcement Resources

In addition to all these draconian provisions, Senator Klobuchar also
proposed an increase in enforcement resources “to enable the agencies to
fulfil their missions by bringing enforcement actions against the richest,
most sophisticated companies in the world”?' and introduction of civil
penalties for antitrust law violations.

The Klobuchar Bill authorizes a significant increase in the budgets of
the antitrust law enforcement agencies. These are primarily the Justice
Department’ Antitrust Division, the Federal Trade Commission, and state
enforcement agencies.?? That is one of the explicitly declared purposes of
the new bill and the clear intention of the proponent. The only thing not so
clear is why these agencies need an increased budget to “bring enforcement
actions against the richest, most sophisticated companies in the world”,
since the Klobuchar Bill shifts the burden of proof from the agencies to these
companies and sets stricter legal standards for assessing their conduct? As
already demonstrated, in most mergers and exclusionary conduct cases,
these companies would have to rebut an explicit presumption of an antitrust
law violation.

Besides increasing the annual budgets of existing agencies, the Klobuchar
Bill would also establish new ones. The most significant would be the Office
of the Competition Advocate within the Federal Trade Commission. The
Office would provide recommendations concerning administrative actions
that may harm or improve competition and publish reports on various
topics, including “market competition and its impact on the United States,
local geographic areas, and different demographic and socioeconomic
groups”.?* Moreover, the new bill would establish a Data Centre (within the
Office) responsible for preparing and publishing “in a manner that is easily
accessible to the public”, a concentration database, a merger enforcement
database, and other databases.?* Furthermore, the bill would also establish
a Division of Market Analysis, for conducting investigations of markets
or industry sectors, “to analyze competitive conditions and dynamics
affecting such markets or industry sectors, including the effects that market

21 This observation is available at: https://www.klobuchar.senate.gov (last visited
31 January, 2022).

22 Klobuchar Bill, § 15.

23 Klobuchar Bill, § 8 (e).

24 Klobuchar Bill, § 8 (g).
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concentration, mergers and acquisitions, certain types of agreements, and
other forms of business conduct have on competition, consumers, workers

and innovation”.?®

Furthermore, the bill would authorize the FTC and the Department
of Justice to commence a civil action against any market participant for
violations of Sections 1 and 2 of the Sherman Antitrust Act and the new
Section 26A of the Clayton Antitrust Act (prohibiting exclusionary conduct).?®
Under the Klobuchar Bill, these authorities may seek civil penalties (fines)
for market participants up to the greater of (a) 15% of the defendant’s total
prior year US revenues, or (b) 30% of the defendant’s revenues in line of
commerce affected by the unlawful conduct while the conduct persisted.?’
Given that private plaintiffs are entitled to seek treble damages,?® the new
solution could result in payments many times exceeding the profits earned
by anti-competitive conduct (Gleklen et al. 2021). These extremely high
fines could deter market participants from violating the antitrust law.
However, considering the thin line between legal and illegal conduct under
the Klobuchar Bill, these fines could also significantly discourage market
participants from pro-competitive behaviour.

The proposed substantial fines and increased enforcement resources
provide irrefutable evidence of a wave of populism currently sweeping the
US antitrust law. In essence, these proposals presume, without any valid
ground, that large companies and industry concentration are harmful to the
US economy. Moreover, the bill’s proponent seems determined to fight this
“evil” by all available means and, at the same time, to achieve some other
public policy goals such as the protection of demographic and socioeconomic
groups, workers, and innovation.

However, before further examining populism in the US antitrust law,
the proposed public policy goals, and their importance for the antitrust
law reform, it is necessary to analyse more closely the possible economic
consequences of the Klobuchar Bill application, because these economic
consequences could enable better understanding of the declared public
policy goals and whether they might be accomplished by the application of
the bill or not. Of course, since the new bill has recently been introduced,

25 Klobuchar Bill, § 8 (h).
26 Klobuchar Bill, § 10 (b); § 26A (f).

27 Klobuchar Bill, § 26A (f) (1) (2).

28 15 US Code § 15 states that “[...] any person who shall be injured in his business

or property by reason of anything forbidden in the antitrust laws may sue [...] and
shall recover threefold the damages by him sustained, and the cost of suit, including
a reasonable attorney’s fee”.
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the only possible option is to conduct an ex-ante impact assessment analysis
or analyse the economic consequences in hypothetical application cases.
To make these cases realistic and obtain credible results, the best way to
conduct an ex-ante impact assessment analysis is to apply the proposed
provisions to the existing antitrust cases.

3. APPLICATION OF THE NEW BILL

The application of the Klobuchar Bill to actual cases is not a simple
matter of subsumption. In the first place, the tech giant antitrust cases are
extremely complex and require meticulous analysis of facts before applying
the law. Secondly, even if the facts of the case were evident, the new bill
contains entirely new legal standards that are yet to be interpreted and
specified through legal practice. Therefore, this analysis is limited only to
some of the fundamental issues in the most prominent US antitrust cases.
These are issues concerning exclusionary conduct in FTC v. Microsoft and
FTC v. Google cases and the issue concerning mergers in the recent FTC v.
Facebook case. Antitrust authorities handled all these cases under the current
antitrust law with considerable difficulties. Nevertheless, the question is -
what would have been the decisions in these cases (and their consequences
for the American consumers) if the competent authorities had applied the
Klobuchar Bill’s provisions?

3.1. FTC v. Microsoft

The FTC began an inquiry into whether Microsoft was abusing its
monopoly in the PC operating system market in 1992 and ended up with a
settlement on 2 November 2001.2° Faced with several charges and liability
under the antitrust law, Microsoft eventually proposed to share its application
programming interface (API) with the competitors and appoint a panel
of three independent professionals who would have access to Microsoft’s
systems and records for five years, to ensure compliance (Elzinga, Evans,
Nichols 2001).

Interestingly, Friedman (1999) had criticized this case at the time,
claiming that it sets a dangerous precedent foreshadowing increasing
government regulation in the IT industry, which may impede technological

29 United States v. Microsoft Corporation, 253 E3d 34 (D.C. Cir. 2001).
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progress. Bearing in mind the provisions of the Klobuchar Bill, it seems
Friedman could be right after all. Namely, under that Bill, Microsoft would
have had to rebut a presumption that its conduct (materially disadvantaging
an actual or potential competitor or tending to limit its ability or incentive
to compete) creates an appreciable risk of harming competition. In other
words, Microsoft would have been liable for exclusionary conduct under the
Klobuchar Bill’s provisions unless it had proved otherwise.

In the highly likely case of Microsoft not being able to rebut the
established presumption, the antitrust authorities would have a valid
legal ground to impose remedies and civil penalties. That would probably
result in the divestiture of Microsoft, as initially requested, and payment
of considerable fines. In any event, Microsoft would very likely ended up
losing its business structure and market power, while consumers worldwide
would not have the best PC operating system at the time. That could also
impede technological progress because relatively small competitors could
not materialize economies of scale and scope to such an extent and create
the significant network effects that Microsoft did. In other words, consumers
could have ended up with low-quality products and higher prices because
the causality relationship between the number of competitors in a market
and increased competitive constraints is usually fragile or does not exist at
all (Shapiro 2018; Brayan, Hovenkamp 2020; Devlin 2021, 119-125).

3.2. FTC v. Google

The FTC launched an investigation into this case in 2012, following the
recommendation of the US Senate Subcommittee on Antitrust, Competition
Policy, and Consumers Rights.3* The FTC primarily investigated whether
Google had abused its dominant position by protecting the Google Search
platform and gaining substantial revenue by providing advertising services.
During the investigation, the FTC failed to provide strong evidence on
Google’s conduct that caused a decrease in consumer welfare. Eventually, in
January 2013, the FTC terminated its investigation without filing a complaint,

30 The initial recommendation is available at: https://www.fairsearch.org/wp-
content/uploads/2011/12/Google-FTC-Letter-12-19-11.pdf (last visited 31 January,
2022). This case should be distinguished from the other antitrust cases against
Google, including the most recent one where the DO] filed a civil antitrust lawsuit
to stop Google from allegedly unlawfully maintaining monopolies and harming
competition through anticompetitive practices in the search and search advertising
markets.
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and Google voluntarily made a commitment to permit all rival websites to
prevent Google from displaying their content and removed restrictions on
the use of its advertising platform for five years (Bergqvist 2021).

Ten years later, it is evident that this case, as well as the previous one,
has been initiated mainly due to political pressure and not concerns for
consumer welfare. However, instead of reducing that political pressure, the
Neo-Brandeisians have decided to increase it even more and propose the
new bill. Under the Klobuchar Bill, the FTC would undoubtedly be more
successful in taking on Google and similar companies. It would not have had
to initiate an investigation, collect the evidence on the exclusionary conduct,
determine the relevant market, nor provide conclusive proof of a decrease
in consumer welfare. Google’s liability and violation of the Competition
and Antitrust Law Enforcement Reform Act would be presumed, and the
company would have the opportunity to try to rebut this presumption.

Nevertheless, even in a hypothetical application of the Klobuchar Bill,
it seems very likely that Google would not have been able to rebut the
presumption of its liability, i.e., antitrust law violation. That is not because
Google was necessarily harming competition in the relevant market, but
rather because it is almost impossible to prove that it did not materially
disadvantage any actual or potential competitor (or tend to limit their ability
or incentive to compete). Even if it would have succeeded in proving it did
not do that, it would still have to prove that its conduct does not create a
risk of harming competition. In other words, Google could be held liable
under the Klobuchar Bill even if it did not harm competition in a relevant
market. The established liability could further lead to Google’s divestiture,
civil penalties, and possibly a somewhat lower market power and industry
concentration.

3.3. FTC v. Facebook

FTC v. Facebook is the most recent tech giant antitrust case in the US.
The FTC filed a complaint in December 2020,3! requesting a permanent
injunction and other relief against Facebook to prevent the alleged
anticompetitive conduct and unfair methods of competition. Within the
complaint, the FTC argued that Facebook illegally maintained the personal

31 The timeline of the case and all the submissions are available at: https://www.
ftc.gov/enforcement/cases-proceedings/191-0134/facebook-inc-ftc-v (last visited 31
January, 2022).
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social networking monopoly through a years-long course of anticompetitive
conduct. Interestingly, the anticompetitive conduct included, among others,
the acquisitions of Instagram in 2012 and of WhatsApp in 2014, which were
both previously assessed and approved by the FTC (Begovi¢, 1li¢ 2021).

Under the new Klobuchar Bill, Facebook could have been liable for the
antitrust law violation on (at least) two different grounds. First, Facebook’s
exclusionary conduct (materially disadvantaging an actual or potential
competitor or tending to limit its ability or incentive to compete) could
generate an appreciable risk of harming competition unless Facebook proved
otherwise.3? The application of these provisions and the corresponding
establishing-liability mechanism would be almost the same as in the
mentioned cases of Microsoft and Google. Secondly, Facebook’s acquisitions
of Instagram and WhatsApp would not have been approved due to the
presumed appreciable risk of lessening competition.

Namely, if the Klobuchar Bill had been applicable at the time of Facebook
acquiring its up-and-coming rivals Instagram and WhatsApp, these
acquisitions would most likely have been prohibited. As already mentioned,
the bill forbids acquisitions that “create an appreciable risk of materially
lessening competition” or risk of lessening competition for “more than a
de minimis amount”.3®> Moreover, the bill presumes that all acquisitions of
competitors or nascent competitors by a dominant company automatically
create the risk lessening competition, i.e., that these mergers are illegal per
se unless the merging parties prove otherwise.3*

Therefore, under the new bill, Facebook could have acquired Instagram
and WhatsApp only upon proving that these mergers would not have created
the risk of lessening competition “more than a de minimis amount”. Similar
to the mentioned exclusionary conduct standard, it would not be relevant
whether these mergers were harmful to competition and consumer welfare,
but whether they create the (presumed) risk of harming competition, which
is an extremely high standard to meet. Moreover, to rebut this presumption,
Facebook would have to define a relevant market (even though the FTC itself
failed to do so successfully in the most recent case, 3> and under the new
bill it would not have to). Finally, even if Facebook, under the heavy burden

32 Klobuchar Bill, § 9.
33 Klobuchar Bill, § 4.
34 Klobuchar Bill, § 4.

35 For more details on the definition of the relevant market in FTC v. Facebook case

see Begovig, 1li¢ (2021).

113



N. 1lié (ctp. 101-120)

of proof, were to settle, the FTC could oblige Facebook to report data on its
business during the next five years to (re)assess “the competitive impact of

the acquisition”.3®

Based on the Facebook example, it seems evident that under the new bill
tech giants would face practically insurmountable obstacles if they would
try to acquire their actual or potential competitors. The Klobuchar Bill set
the revised standards for clearing mergers and acquisitions so high it is
hard even to imagine a hypothetical example of a tech giant acquiring any
company without also violating antitrust law.

4. NEW COMPETITION POLICY AND ITS ECONOMIC
CONSEQUENCES

The newly emerging competition policy in the US is shaped under the
strong influence of the New Brandeis movement and it is to be implemented
through a set of bills, including the Competition and Antitrust Law
Enforcement Reform Act as the crucial one. Therefore, to analyse in detail
the possible economic consequences of the new competition policy and the
new bill, it is necessary to explain the policy’s origins and its content in the
first place.

The New Brandeis movement consists primarily of academics and
stakeholders, whose fundamental idea is that tech giants, industry
concentration, and market power are harmful to consumers and the US
economy. One could find many academic papers claiming that level of
competition in the US has plummeted and that the antitrust law enforcement
in the country is too lax (Baker 2019; Philippon 2019). Most of these papers
single out tech giants, including Google and Facebook, as the main culprits of
the competition decline and ineffectiveness of the US antitrust law. Moreover,
Autor et al. (2017), Basu (2019), Locker, and Eeckhour (2019), claim that
the increased industrial concentration, along with a considerable increase in
profit margin, and the share of capital in the national income distribution, is
a clear signal of raising market power and decreasing competition in the US
market. Accordingly, these authors advocate significant amendments to the
antitrust law, more vigorous law enforcement, and reconsidering the well-
established antitrust policy aims.

36 Klobuchar Bill, § 5.
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Besides academics, the most relevant stakeholders are (populist)
politicians. Some of them previously had an academic carrier, like Lina Khan,
a 31-year-old legal scholar, recently appointed FTC Chair by US President
Biden. The President also promoted Timothy Wu, who strongly advocated
filing the antitrust lawsuit and breaking-up Facebook in 2010, as the White
House official responsible for technology and competition policy. In addition
to the executive branch power, the New Brandeis movement also has many
ardent supporters in Congress, including Senator Klobuchar, who formally
proposed the Competition and Antitrust Law Enforcement Reform Act
aiming to “overhaul and modernize” antitrust law.

According to these academics and politicians, the main goal of the newly
emerging competition policy (and the new bill) is to decrease the market
power of tech giants and the level of industry concentration while increasing
competition in the US markets. Furthermore, some Neo-Brandeisians claim
that the new competition policy should address the main concerns related
to the political power of tech giants and certain public policy goals, such as
fostering innovation, increasing employment rate, and decreasing economic
inequality. To achieve all these policy goals, the New Brandeis movement
suggests a radical reform of US antitrust law, which, among other things,
implies enactment of the Competition and Antitrust Law Enforcement
Reform Act.

It is important to emphasize that Neo-Brandeisians blame current US
antitrust law and large corporations for the increased market power and
industry concentration for many years now. Also, over the years they have
persistently claimed that market power and industry concentration are
inextricably intertwined with the core social problems, such as median-wage
stagnation and increasing economic inequality, sluggish pace of innovation,
slow productivity growth, etc. In other words, Neo-Brandeisians have
gradually shaped the current public opinion in the US on large corporations
and their role in the American economy. According to this opinion, the
new competition policy and antitrust law reforms could be a universal
solution for some of the burning problems in the US economy. It seems that
a considerable majority of the US voters share this opinion and strongly
supports suggested reforms. Therefore, it would be reasonable to assume
that politicians could cause considerable dissatisfaction among US voters if
they do not enact the Klobuchar Bill.

So far, it seems everything is going smoothly for the New Brandeis
movement and its supporters. On 20 January 2022 the Senate Judiciary
Committee voted 16 to 6, on a bipartisan basis, to advance the Klobuchar Bill
and set it on a path to be adopted by the full Senate (Feiner 2022; MacCarthy
2022). Due to analysis in this paper, the enactment and application of the
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bill would put US tech giants and other large companies in an unenviable
position. The original intentions behind the Klobuchar Bill and the possible
consequences of its application are already explained. Yet, Neo-Brandeisians
should, at some point, answer the three fundamental questions: Is market
power harmful to consumers? Does market power correlate with industry
concentration? Does industry concentration correlate with competitive
constraints? So far, it seems that the Neo-Brandeisians presume the
affirmative answers to these three questions in the same way as they presume
that tech giants violate the antitrust law - without any valid evidence.

Nonetheless, the debate concerning industrial concentration in the US
economy is far from settled. For instance, Shapiro (2018) explains in detail
that industrial concentration does not imply market concentration, while
Brayan and Hovenkamp (2020) further argues that even relevant market
concentration is not an indicator of competition in that market. In other
words, they suggest that, while market power could be harmful to the US
consumers, it could also be beneficial due to the increased dynamic market
efficiency, i.e., innovation fostering. At the same time, the level of industry
concentration does not say a lot about market concentration because tech
giants from one industry may participate in different relevant markets.
Moreover, market concentration could be beneficial, i.e., it could significantly
increase competitiveness due to the materialization of economies of scale and
scope, innovative products and services, or simply - increased productivity.
Therefore, the three fundamental questions raised above do not have binary
answers. The increased market power and industry concentration may at
the same time be both beneficial and harmful for the US economy, depending
on the evaluation criteria and specific features of the case. On one side, if the
criterion is consumer welfare - a well-defined standard (Crane 2019, 769)
that was initially associated with Bork (1978) - the current antitrust law
seems like a sound basis that could be polished further (Devlin 2021, 135).37
On the other side, if the evaluation criterion were to be company size, i.e.,
market power, political power, employment and wages, inequality, or any
similar goal (Steinbaum, Stucke 2020; Eeckhout 2021), then the attempted
radical reform of the antitrust law could be necessary. However, it is not that
difficult to answer the question of whether antitrust law is the right tool for
achieving all these different goals. One may achieve all these goals (if needed)
through taxation, regulation, and many other ways, without significantly
lessening incentives for tech giants and other market participants to

37 For instance, Gilbert (2020, 2-4) suggests further amending antitrust law to
foster innovation while keeping consumer welfare maximization as the main
criterion; Crane (2019, 760) also notes that there is “not an obvious replacement in
sight” for the consumer welfare standard.
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compete. Also, Gilbert (2020, 235) states that, among other deficiencies,
“these ill-defined goals [increase] the risk that courts and antitrust agencies
will have too much discretion to respond to political pressures, corporate
lobbying, and personal biases”. On top of that, the introduction of brand-
new legal standards and concepts could significantly raise the overall cost
of regulation and create considerable uncertainty for market participants.

Even if Congress enacts the Klobuchar Bill and the tech giants refrain
from materially disadvantaging competitors and acquiring nascent firms,
it will not automatically translate into the accomplishment of the populist
political goals, such as a decrease in the tech giants’ market and political
power. On the contrary, market power and prices could increase due to
the many small companies that do not feel competitive pressure from
tech giants and cannot materialize economies of scale and scope or create
considerable network effects. Also, the fact that these small companies
do not have significant political power individually does not mean they
will not form well-organized interest groups to protect these economic
inefficiencies. Furthermore, diversified technological progress is not a
guarantee for the productive efficiency of small firms and competitiveness at
the global level. It is more likely that the most sophisticated and innovative
technical solutions in the US would come from abroad, where tech giants
still can materialize economies of scale and scope, create network effects,
be more productive and invest more in research and development. In other
words, the Klobuchar Bill and the newly emerging antitrust policy may
make the US start lagging behind China and other countries because small
companies and restricted tech giants cannot outperform Huawei and similar
global competitors. Moreover, if American tech giant companies fall behind
competitors from other countries once, they would have great difficulty
catching up and becoming competitive globally. That is a sound reason for
Congress to be extremely cautious when considering the Klobuchar Bill and
other similar amendments to the current antitrust law that would imply
significant deviations from the safe course.

5. CONCLUDING REMARKS

The Klobuchar Bill, if enacted, could radically reform the US antitrust
law that has been enforced and meticulously developed over the past two
centuries. In the first place, it could greatly revise legal standards for mergers
and acquisitions and exclusionary conduct. Those standards, in conjunction
with the proposed civil penalties and shifted burden of proof, i.e., presumed
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antitrust law violations, could strongly disincentivize the US tech giants and
other large companies to improve their business and increase consumer
welfare.

The hypothetical application of the new bill to the facts of some of the
solved and ongoing cases confirms this conclusion. In all analysed cases, tech
giants would be liable for antitrust law violations under the Klobuchar Bill
For instance, under the new statute, it could be illegal to commence a price
war or acquire a nascent innovative competitor, even when that is highly
beneficial for consumers. In that sense, the new statute would probably
reduce the industry concentration and market power. However, that would
not automatically mean that consumers and the US economy would be better
off. On the contrary, a significant reduction in industry concentration and
market power could cause a decrease in consumer welfare because relatively
small companies would not materialise economies of scale and scope nor
create considerable network effects. In that way, due to the enactment of the
Klobuchar Bill, the US consumers may end up paying higher prices for lower
quality goods, and the US economy, in the long run, may start lagging behind
China and other developed countries.

Due to these findings, this paper cannot confirm the initial hypothesis that
the enactment of the new bill will improve the US antitrust law to “effectively
promote competition and protect American consumers”. On the contrary,
the Klobuchar Bill effectively supports the reduction of market power and
market concentration (and accomplishment of other populist public policy
goals), even when that decreases consumer welfare, i.e., harms American
consumers. Moreover, it seems that using standard antitrust policy as a
tool for accomplishing populist goals could be even more harmful to the US
economy than market power and industrial concentration.

All the findings in this paper, including the rejection of the constructed
hypothesis, suggest that one should be extremely cautious when considering
radical amendments to the current antitrust law and deviating from the
well-established consumer welfare standard.
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Y ¢okycy osoz pada je npaso Ha nospamak y 3emmy nopekaa podumesba
Koju ce y cmpaHoj 3emMsbu hpumapHo cmapa o dememy. IIpasHa npenpe-
Ka ocmeapeirby hpaga podumesba Koju ce npuMapHo cmapa o dememy da
ce npeceau U3 UHOCMPAHCMEBA y 3eM/by nopekaa u da ca cobom nogede u
deme nocmoju y Xawkoj KOHeeHYUju 0 epahaHcKkonpasHuM dachekmuma
MehyHapodHe ommuye deye 4uja MexaHU4ka npumeHa cnpevyasa podumesoa
da camocmas/aHo npomeHu Gopasuwime demema 4ume ce omeapa NUMAre
nowmosara npaga podumesbd u demema.

Ilpakca Esponckoe cyda 3a sydcka npaea u YcmasHoz cyda Peny6.iu-
ke Cpbuje cadpiycu cmepHuye 3a mymaverbe odpedaba Xauike KoH8eHyuUje O
ommuyu demema y cee yewhum cumyayujama kada ce Kao omMmu4ap jas.ba
podumesb Koju ce npumapHo cmapa o dememy u Koju ce 6e3 cazaacHocmu
dpyzo02 podumesba npecesuo ca dememom y ceojy 3emMsmy nopekaa. [lpoyeHom
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Hajéosez uHmepeca demema modce ce npesasuhu meu3uja usmehy npasa
podumesoa da ce spamu y 3eM/by nopekaa u Xauike KOH8eHYUje 0 ommuyu
demema.

KibyuHe peun: [IpomeHa 6opasuwma demema. - Ommuya demema. - Ilpa-
ea demema. - [Ipaso Ha nopoduuHu sxcusom. - [Ipaso Ha no-
8paMak y ceojy 3eMsmy.

1.yBOA

Y doxkycy oBor pazia je npaBo Ha MOBPATaK y 3eMJbY IIOPEKJIA POAUTEbA
KOjH Cce y CTpaHOj 3eMJbU NIPUMapHO cTapa o geTeTy. [[paBo Ha noBpaTak y
3eMJby MOpPEeKJIa je JbYACKO MPaBoO 3arapaHTOBaHO GPOjHUM MehyHapogHUM
MHCTPYMEHTHMa, aJid MpaBO Ha HamylUITalke CTpaHe 3eMJ/be MOXe OUTHU
OrpaHHMYEHO MpaBHMa JApYyrux Jauna. AyTopke IoJiase 0, NPeTHOCTaB-
Ke Ja IOCTOjU INpaBHa IpellpeKka OCTBapewy IpaBa pojWTes/ba KOjU ce
MPUMapHO CTapa O JeTeTy Jla Cce Ipecejid U3 MHOCTPAHCTBA y 3eMJbYy IIO-
peksna U Aa ca coboM moBese U JieTe. Peu je o Xalkoj KOHBEHLHjU O
rpahaHcKonpaBHUM acnekTuMa MehyHapoaHe orMule gene! (y AabeM TeK-
cTy: XalllKa KOHBEHI[Mja 0 OTMUIIM) KOja, ¥ CaJiejCTBY ca MPOMHUCHMA 3eMJbe
y KOjoj pOAUTE/b U IeTe UMajy yoOHU4ajeHo 60paBUIITE, ClIpedyaBa poAUTeE/ba
Jla cCaMOCTaJIHO NpoMeHHu 6opaBuiuTe gertera.’ b Xalike KOHBEHIHje O
OTMHUIIYM — XUTAH NIOBPATaK JeTeTa y 3eMJ/by U3 KOje je He3aKOHUTO OJiBe-
JIeHO - V CKJaJy je ca Hajoo/puM HMHTepecuMa gaeteta (Tobin 2019, 387).
MebyTum, Xanika KOHBEHI[Hja 0 OTMHUILU Ce Y TPAKCH Cy/loBa Jip>KaBa 4JIaHu-
[la 4eCTO IpUMemyje MeXaHM4YKH, Ha HAYMH KOju OrpaHy4aBa JbyZCKa IlpaBa
poAuTes/ba KOjU Ce cTapa o0 JeTeTy Jia Ce BpaTH y 3eMJby [IOpeKJIa U KOjU UC-
TOBpPEMEHO MOXe Jla yrpo3u HajboJ/bU UHTepec JieTeTa in concreto.

[IpoMeHa GopaBUILTA JieTeTa Kao HyXHa MocjJeJuLa Npece/berba ¥ Apy-
Iy 3eMJby YeCTO M3a3HBa CIOpOBe U3Mehy poauTesba. TUIMYHA CUTYyaLHja
y K0joj ce MUTambe NpoMeHe OOpaBUILTA JleTeTa [0CTaB/ba NpeJ, CyA0BUMA
jaBJ/ba ce KaZia je HaAJIeXKHU CyJ Y ApP>XaBU y K0joj AeTe yobudajeHo 6opa-

1 Convention of 25 October 1980 on the Civil Aspects of International Child

Abduction. Xamka KOHBEeHIIMja 0 OTMUIIM yCBOjeHa je 25. okTobpa 1980, a ctynuia
je Ha cHary 1. fenem6pa 1983. roguHe. COPJ je patudukoBana Ty KoHBeHIHjy (C.
aucm CPP] - Mehynapoouu yzosopu 7/91).

2 ¥ yuyTpammeM npaBy Mory GUTH MPOMUCAHH PAa3/IHYUTH YCIOBH KOjU MOpajy

Jla ce UCIyHe Jja 61 PoUTe/b MOTao Jia ce pecesy ca IeTeTOM y HHOCTPAHCTBO (Ha
OpHUMep, CaryIaCHOCT JPYroT POAUTE/bA WY, Y CJy4Yajy ja TAKBE CarJIaCHOCTH HEMa,
ojsIyKa cyfaa).
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BU OJAJIYYMO O BPIIEHY POJUTE/HCKOT MpaBa, Mocje pa3Boja 6paka WU
nmpecTaHka BaH6paqu 3aje,zu—11/1ue, MNOoBEpHUBUIIN [AeTe INPUBPEMEHO HJIN
CTaJHO Ha CTapame jeJIJHOM POJUTe/by KOjU CTUYe MpaBo M 06aBe3y Ja
ce MpUMapHO cTapa o JeTeTy (MpUMapHU pOAuUTesb, primary caregiver),
JIOK IPYTH POAUTE/L jecTe N06UO oapeheHa mpaBa U o6aBe3e (HA MpuUMep,
npaBo Ha Bubame, 06aBe3y H3/p)KaBarba, NPaBO Ha 3ajeZJHUYKO BpLIEHE
POAUTE/LCKOT MpaBa), aJlkd He U 06aBe3y Jla ce CBaKOJJHEBHO PU3UYKHU CTapa
0 ZeTeTy. Y6p30 MOTOM, IPUMapHU POAUTEJb XKeJH /1A Ce TPecesid ca AeTe-
TOM Y ApYTY 3eMJby. Je[laH OJi [IAaBHUX MOTHBA 3a Npece/berbe je IoBpaTak
y 3eMJby HOpeKJIa.

PopguTe/s MOXe MOKylIaTH Aa OCTBapU CBOjy »Ke/by Ha JBa HauMHa: 3a-
KOHUTHUM TpecesbeheM WUJIM HE3aKOHUTUM ofiBohermeM (OTMHULIOM) JleTeTa.
Y uHTepecy poauTesba je ja u36erHe aa 6y/e mporJaileH OTMAYapeM jep Ta
KBa/MduUKallyja 4eCcTo NOBJAYU U KPUBUYHY, @ He caMo rpahaHcKoNpaBHY
¥ MOpaJIHy OATOBOPHOCT, a/Ih Ce NIpUMapHU poAvTe/b NOHEKA OJJ1y4yje Ha
Taj eKCTPeMHU KOpak 360r MHOr06pOjHUX MTPAaBHUX NIPeNpeKa Koje My CToje
Ha IyTy aKo eJM Zia IPOMeHH GOpaBUIITE JeTeTa Ha 3aKOHUT HayuH.?

[locTojame TeH3uje u3Mely npaBa pojuTe/ba HA NOBPATaK y 3eMJby IO-
pekJa 1 o6aBesa ApaBe YJaHHUIe Jla BpaTH HE3aKOHUTO O/iBe/leHO JieTe Ha
OCHOBY Xalllke KOHBEeHIIMje 0 OTMUIIM UCIUTYje ce UCTpaKUBambeM MpaKce
EBpornckor cyza 3a JeyAcka npaBa U YcTaBHOT cyfa Peny6uinke Cpouje. Ta
Ipakca caJijp>ki CMepHHUIle 3a TyMaueme oJjpe/iaba Xallke KOHBeHIUje O OT-
MHULH y CBe YyelUThUM CHTyanujaMa KajJia ce Kao OTMHYap jaB/ba MPUMapPHHU
poAuTeJb KOjU Ce IpecesIho ca AeTeTOM y CBOjy 3eMJby NMOpeKJIa.

Y noryaB/by 2 yKpaTKO ce HaBoOJe CaJ|p>KMHA, LIM/bEBU U OrpaHHUYEHA
OCHOBHOT IIpaBa rpahaHa Ha MoOBpaTaK y 3eMJ/by NopekJa. Y Mor/aBJby 3 ce
pa3pabyjy k/byuHe oapefbe Xalllke KOHBEHIMje O OTMMUIU U 0bjallirbaBa
TeH3Uja Koja IoCTOoju U3Mehy MpaBa Ha MOBpaTaK y 3eMJ/by MOopekKJia U Xail-
Ke KOHBeHIuje. 3aTUM Ce y NOIJIaBJby 4 aHaJM3Mpa CyAcKa npakca Espomn-
CKOT CyZa 3a JbyJiCKa NpaBa U YcTaBHOT cyaa Cp6uje y npeaMeTHMa O NpU-
MeHU XalllKe KOHBeHIMje 0 OTMUILHY, KOjU UMILIMLMPAjy U IpaBo IPUMapHOT
poauTes/ba Ha MOBpaTaK y 3eM/by NopekJa. Ha Kpajy ce u3BogM 3aK/bydak
0 HAa4YMHY Ha KOju ce Moxe npeBa3uhu yoyeHa TeH3Hja u3Melhy oCHOBHOT
IpaBa Ha IOBpaTaK y 3eMJby Nopek/a U o6aBe3a U3 Xalllke KOHBEHILIMje O
OTMULH.

3 Bupgern EBponcku mopran E-justice rpe ce Hasmasu u cinefeha pedenuna -

caBeT: ,Avoid becoming an ‘abducting’ parent by knowing how to move across
borders with your children in a lawful way“ (y npeBoay: I[loTpyauTe ce na He
MOCTaHeTe POJAUTEb ,0TMUYAp” TaKo IITO heTe casHATH KakKo /a ce MpeceuTe y
MHOCTPAHCTBO Ca JIeTETOM Ha 3aKOHUT Ha4uH). https://e-justice.europa.eu/content_
lawful_removal_of the_child-289-en.do?clang=en, nocnenwu npuctyn 30. centem6pa
2021.
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2.MPABO HA NMOBPATAK Y 3EMJbY NOPEKIJIA

[IpaBo Ha MOBpaTaK y 3eMJby MOpPEKJIA je JbYACKO MpaBO 3arapaHTOBa-
HO OpojHUM MehyHapoAHHWM HHCTPyMeHTHMa: uyjaHoM 13 VYHuBep3sas-
He JeKJapalyje o mpaBuMMa 4oBeka W rpahanuHa,*, wiaHom 12, cras 4
MebhyHaposHor nakra o rpahaHCKUM M MOJUTHYKMM NpaBUMa® U 4/1aHOM
3 IlpoTokoJia 6p. 4 y3 EBponcky KOHBEHIIH]Y O JbYJCKUM IpaBUMa U OCHOB-
HUM cao6opaMa.’ Yeras Peny6inke Cpbuje Takohe jeM4u To mpaBo y 4iaHy
39 (Cno6oma kpeTtama). [IpaBo Ha noBpaTak HuUje 6e3ycioBHO. Ha mpuMep, y
ynaHy 12, craB 4 MehyHapogHor nakTa o rpahaHcKUM ¥ HOJIMTUYKUM Ipa-
BUMa Inpe/BUDEHO je 1a OHO MOXe GUTH OTPaHUYEHO 3aKOHOM aKo je TO
NOoTpeGHO pajJid 3allTHUTe HalMOHa/IHe 6e36eHOCTH, jaBHOT pejia, jaBHOT
3/IpaBJ/ba, MOpaJia WY NpaBa U ¢1060/e APYrux JUIA.

[IpaBO NpUMapHOT poJiUTe/ba Ha NOBPAaTaK y 3eMJ/by TOPEKJIa OTPaHUYEHO
je mpaBuMa JeTeTa U APYror poAuTesba. [Ipece/bere feTeTa ca poAUTE/bLEM
y APYTY 3eMJby, I0CeGHO aKo je OHa BeoMa yZa/beHa 0/ 3eMJbe Y K0joj je JeTe
NpeTX0AHO GOpaBUJIO U y K0joj U Aa/be GOpaBU APYrd poJUTesb, UMa [IU-
PEKTHe ImocJjiefulle HAa OCTBapUBakbe MpaBa JleTeTa rapaHTOBAHOT YJIaHOM
9, ctaB 3 u uianoM 10, ctaB 2 KoHBeHIMje 0 npaBuMa jieTeTta’ 1a peJloBHO
O/Ip>KaBa JIMYHE OZJHOCE U [Jla UMa HelocpeJjlad KOHTAKT ca poguTebuma. To
MpaBo JIeTeTa ce OJHOCHU Ha OJIp>KaBarmke KOHTAKTa ca 06a poAuTesba, a He
caMo ca poJUTe/bEM KOjU ce cTapa o AeTeTy. [[p>kaBe yiaHule KoHBeHLHje
0 IpaBUMa JieTeTa AYXKHe Cy Jla IpeAy3My Mepe Ja poJUTesb KOjU ce CTa-
pa o feTeTy He YCKpaTH NpaBo JAETeTy Ja OApKaBa JIMYHEe OJHOCE U KOH-
TakT ca ApyruM pogutesbeM (Tobin 2019, 333). IIpecesbebe MOXKe GUTH
CYyNpOTHO Haj60/bUM MHTEPECHMMA JieTeTa KOju Cy NPBEHCTBEHU HA OCHOBY

4 Universal Declaration of Human Rights, GA Res 217A (III), UNGAOR, 3rd Sess,
Supp No 13, UN Doc A/810 (1948), 71.

5 International Covenant on Civil and Political Rights, U. N. T. S. Vol. 999, p. 171
and Vol. 1057, p. 407. YcBojeH je 16. nenembpa 1966. roguHe y byjopky, a ctynuo
je Ha cHary 23. mapTa 1976. rogune. COP] je patudukoBana MehynapogHu makrt
2.jyHa 1971. rogune (CayxcbeHu aucm CPP] 7/71).

6 Protocol No. 4 to the Convention for the Protection of Human Rights and Fun-

damental Freedoms, securing certain rights and freedoms other than those already
included in the Convention and in the first Protocol thereto. Council of Europe, ETS
No. 46. YcBojeH je 16. nenembpa 1963, a ctynuo je Ha cHary 2. Maja 1968. ronuHe.
JpxaBHa 3ajeguuna CUI' je parudukoBana EBponcky koHBeHuujy u mnparehe
npotokoJe (Caysxcberu aucm CLI - MehynapodHu yzoeopu 9/2003).

7 Convention on the Rights of the Child, UN.TS. Vol. 1577, p. 3. ycBojena je 20.
HoBeMOpa 1989. y bbyjopky, a cTynuia je Ha cHary 2. centembpa 1990. ronuse.
C®P] je paruduxoBasa koHBeHLHUjy (Ca. .aucm CPP] - Mehynapoduu yzosopu
15/90).
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4yi1aHa 3 KoHBeHnuje o mpaBMMa JieTeTa, ¥ TO 360r Tora mrto he ce mokuja-
TH IbeTroBe Be3e ca NpHjaTe/buMa U PoJI6UHOM Y 3eMJbH y KO0joj je [0 Taja
6opaBusio. Takobe, npece/berbeM ce yTUYE U Ha IPABO APYror poJjuTe/ba Ha
NOPOAWYHHU XMBOT Ha OCHOBY 4JlaHa 8 EBpoOICKe KOHBEHIHje O JbYACKUM
NpaBUMa, jep My Ce OTeXaBa OJp)KaBale KOHTAaKTa ca AeTeToM. Ha npu-
Mep, yMecTo GU3UUYKOT KOHTAKTa, POJUTE/b KOjU OCTaje y paHHUjoj 3eMJsbU
6opaBKa ojpxaBahe KOHTAKT ca JeTeTOM NyTeM Cpe/icTaBa KOMyHHUKaLHje
Ha Jla/buHy (TesedoH, UHTEPHET) KOju He oMoryhaBajy yclocTaB/bakbe UC-
TOT CcTeneHa GJIMCKOCTH.

[IpaBo fAeTeTa U pojuTesba Ja ce Ipecese y APYTY 3eMJby, YK/bY4yjyhu
Y 3eMJby NOpEeKJIa, pery/JiMcaHo je yiaHoM 10, ctaB 2 KonBeH1yje o npaBu-
Ma geteTa: ,CTpaHe yroBopHUle he MouITOBaTH NpaBo JileTeTa U HeroBUX
poJiMTe/ba Jla HAyCTe CBaKy 3eMJbY, YK/by4yjyhH U CONICTBEHY, Kao U Jia yhy
y cBOjy 3eMsby.” UcTUM 4J1aHOM je peZiBUDEHO /a ce NIPaBO Ha HaNyllTarbe
6MJI0 KOje 3eMJ/be MOXKe OTPAaHUYUTH CaMO 3aKOHOM, U TO, U3Mehy ocTaJIor,
pajy 3alITUTe cJo6oja U npasa Apyrux. OcUM IITO ce TOM ofpef60M, Koja
je mHcnupucaHa 4inaHoM 12, craB 4 MebhyHapoaHor makTa o rpahaHcKuM
W TNOJUTHYKUM IpaBMMa, POAUTE/bMMA U JieTeTy rapaHTyje cjo6oza
KpeTamwa, beH Wb je U Jja OMOTyhu el Koja cy reorpadcKky pa3ZBojeHa
0Jl, pOAMTe/ba, YCJe/, pa3Bo/ia UM U3 APYTHUX pasJiora, a ofpXe Be3e ca 06a
poauTtesba (Tobin 2019, 359).

3. XALUKA KOHBEHUHJA O OTMHULHN U MPOMEHEHE
APYLWTBEHE NPUJIUKE

3.1. Xawka KOHBEHLUHja O OTMHULH

Kako ce uctude y JOKTpUHH, XalllKa KOHBEHILUja O OTMULM AUPEKTHO
je moBe3aHa ca MUTambeM Npece/berba JeTeTa jep Npece/berbe NMpescTaB/ba
3aKOHHUTO OJIBOheme AeTeTa U3 MecTa yobudajeHor GOpaBUINTA, & OTMHUIA
je ’eroBo HE3aKOHUTO ofiBoheme u3 Tor Mecra (Medi¢ 2015, 124). Iipe-
Ma KonBeH1ujH, ofBoheme JeTeTa U3 ApKaBe HEroBOr yobuyajeHor 60-
paBUIITA CMAaTpa Ce HE3AaKOHUTHM: a) aKo MpeJCTaB/ba MOBpeJy MpaBa Ha
cTapame Koje je J0OUJIO JINIle WM UHCTUTYIHja ¥ TOj APXKaBU 10 IPaBy Te
JIp>KaBe y TPEHYTKY KOju HelloCpeZHO MPeTX0AU o/iBohewy U 6) aKo cy ce y
BpeMe o/iBohera MpaBa Ha cTapakme OCTBapuBaJa WU 64U ce ocTBapuBaJa
Jia Huje gouwio 4o oABohemwa. Y HajseheM 6pojy ciy4ajeBa, Jule 4duje je

8 Xamka KOHBEHIIMja 0 OTMUIY, 4JI. 3, CT. 1.
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NpaBo Ha cTapame noBpeheHo je Apyru poauTesb, a MHCTUTYIMja KOja BPIIU
onpebeHa mpaBa Ha cTapame MOXe OUTH JpKaBHHU OpraH CTapaTes/bCTBA
WJIH, y MHOTUM JApxaBama common law cuctema, cyn. [IpaBo Ha cTrapame
MoOXKe ce cTehu mpe cBera ipso jure, mpeMa NnpaBy yo6u4ajeHor 60paBUIITA
JleTeTa, aJii Takohe U Ha OCHOBY CY/CKe OJIJIyKe, OJIJIYKE OpraHa yrpaBe
WJIM Ha OCHOBY CIOpa3yMa poJiUTe/ba KOjU MMa MPaBHO [I€jCTBO MO IPaBy
Te gpkaBe.’

3a 3aKOHHUTOCT OJIBOhera MepoJIJaBHO je MPaBoO Ap)KaBe Yy KO0joj je meTe
HMMaJio yoOu4ajeHo GOpaBUIITe HENOCPEHO Mpe oABohema. Ako ce yTBpAU
Jla je o TOM IpaBy oABoherme GUJI0 HE3AKOHUTO, a O, laHa oABohema 0
JlaHa TMOKpeTama MOCTYIKa NpeJ, HAJJIeXXHUM CyJIoM IIPOTEKJIO je Mambe 0f
roJIMHY JiaHa, CyJ ip>KaBe Y Kojy je ieTe JoBeleHO MMa o6aBe3y, npeABuheHy
y wiaHy 12 Xalike KOHBEHI[Hje O OTMHIIH, 2 HAJIOXKH XUTaH MOBpaTaK Je-
TeTa y 3eMJsby yobuuajeHOr GopaBULITA. AKO ce Mak YTBPAM Ja ofiBohemme
HUje 6UI0 He3akKoHUTO, KoHBeHIUja 0 OTMUIM Ce He NpUMeHyje U Ha-
JUIEXKHU CYZL, HUje AyKaH [ja HaJIoXKU NOBpaTakK JeTeTa y 3eMJby YoOu4yajeHor
6opasuurta. [lpegsuhenu cy ogpeheHu usysenu o o6aBese a ce HAJOKHU
MOBpaTaK ZileTeTa U aKo je oiBohere 6UI0 HE3aKOHUTO, U TO Y YJIAHOBUMA
13 u 20 KonBeHnuje. [lpema wiany 13, ctaB 1, Tauka 6), Cya HUje AyKaH
Jla HaJIOKU NMOBpaTakK Kaja Jille Koje ce CYyNpOTCTaB/ba MOBPATKY JOKaXKe
Jla TIOCTOju 036MJ/bHA OMACHOCT Ja OU MOBpaTaK U3JI0XKUO AeTe GU3NYKO]
OMACHOCTHU WJIM MCUXUYKO] TpayMHU WM OW ra Ha APYrd HAuYUH JIOBEO
HENoAHOI/bUB M0J10Kaj. [Ipema yiany 20, noBpaTak ce MOXe OfOUTH aKo
OU TO MPeJICTaB/bAJIO KpPLIEHhe OCHOBHUX MPHUHIMIA 3aIUTHUTE JbYACKHX Mpa-
Ba M OCHOBHHX €/1060/1a Jip>KaBe YHjU CYA oAJIydyje.

Y npoueHu fa Jiv je oiBoheme AeTeTa U3 Ap)KaBe yobu4yajeHOr G0paBU-
mTa 6UJI0 He3aKOHUTO HajBehr 3Ha4aj UMa 1mojaM ,paBo Ha crapame”. [lo-
ceOHO, y cJlyyajeBUMa KaJia JleTe 0/|BOJM MPUMapHU POJIUTEJb, IOCTABJ/bA CE
NUTame Aa JU JPYyTU PoAUTE/b UMA ,lIpAaBO Ha cTapawe” (rights of custody,
le droit de garde) y cmucay unaHa 3, ctaB 1 KoHBeHIMje U, CAMUM THM,
Jla JIM je mpeceJberbe JieTeTa y Jpyry 3eM/by 6e3 HeroBe carJiacCHOCTH IO-
Bpe/ia HeroBor MpaBa Ha CTaparme WM CaMo MOBpe/a HEeroBOT MpaBa Ha
Bubame (rights of access, le droit de visite). 3a noBpeAy npaBa Ha Bubame y
KoHBeHIIWjU HUje mpeaBuheHa CaHKIIM]ja, AOK MOBpe/Ja MpaBa Ha CTaparbe
NOoBJIaYX 06aBe3y 3a OpraHe ApKaBe WIAHHIE 1a JOHECY OJJIYKY Ha OCHOBY
yjaHa 12 KOHBeHI[Uje KOojoM ce Hapehyje XHTaH MOBpaTak JleTeTa y 3eMJbY
yo6udajeHor 6opaBuinTa (Schuz 2013, 149). [IpaBo Ha cTapame U IPaBoO Ha
BUbhame fepUHUCAHU CY TOCEOHO, KA0 ayTOHOMHHU [0jMOBH y 4iaHy 5 Xalike

9 Xamka KOHBEHIIMja 0 OTMUILY, 4JI. 3, CT. 2.
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koHBeHuje o orMuuu.'? [Ipema wiaHy 5, u3pas ,IpaBo Ha cTapame” 06yxBa-
Ta paBo Ha ofipehuBame MecTa 6GopaBKa JleTeTa, alk He U U3pas ,IIpaBo Ha
Bubame“ [IpemMa ToMe, 32 0ATOBOp HA MUTAbE /1A JIU POJIUTEJb KOjU 3aXTEBA
MoBpaTakK JieTeTa 360r OTMHIEe UMa MPaBO cTapamwa y cMucay KoHBeHIyje,
BeoMa je GUTHO KaKo Cy pery/ucaHa mberoBa opjaliherma y MepoZaBHOM
npaBy. [IpBo ce yTBphyje Aa Jiu 1Mo npaBy Jip>kaBe yobU4uajeHOr GOpaBUILITA
Taj poauTesb UMa ojipeheHa oBsamhema Koja ce oJ[HOCE HA CTaparbe 0 JINY-
HOCTH JIeTeTa WJIU 10 MEPOJIaBHOM IIPaBy O CBUM NMHUTambUMa, YK/byuyjyhu
¥ MeCTO GOpaBKa JIeTeTa, CAaMOCTAJIHO OJi/ly4dyje APYTH POAUTEb, @ 3aTUM
Ce Ha OCHOBY TOTa M3BOJM 3aK/by4YaK O TOME Ja JIU POAUTE/b — MOLHOCH-
JIal, 3axTeBa — MMa NIPaBO Ha CTapame y CMUCAY 4jaaHa 3, ctaB 1 Xaike
KOHBeEHIIMje Koje je moBpeheHO omBOhewmeM/3a/ipKaBatkbeM JieTeTa of] Apy-
ror poaurtesba (Schuz 2013, 147).

3.2. OrpaHH1uetba NpaBa poAMUTEsbA KOjU Ce CTapa o AeTeTy Aa
npomeHu 60paBuULUTE eTeTa

Y ynopeJHOM IIpaBy ce MOry YOYUTHU ofpebheHe pasjvKe y HNpPaBHOM
perynucamy npaBa poAuTe/ba KOjU Ce cTapa O JieTeTy JAa NpoMeHU Gopa-
BUIITeE leTeTa U IpaBa ApPyror poAuTe/ba Jia yueCcTBYje Y JOHOLIEHY OfJIyKe
0 MPOMeHHU HeroBor 6opaBumitTa.l! Y oBoM pasly ce He MOXKeMO JleTa/bHHje
6aBUTH TUM pas/iMkaMma Beh hemo camo, moMohy HeKOJIMKO IpHUMepa, YKa-
3aTH Ha ONILITH TpeH.'?

[lpemMa npaBy MHOTHUX €BPOINCKHAX KOHTHHEHTAJHHUX [JPKaBa, POAHUTEb
KOME je JleTe MOBEPEHO Ha CaMOCTAJIHO CTapakbe MOXeE Jia JOHECe OJIYKY
0 mpecesbely 0€3 carJlaCHOCTH Jpyror poauTe/ba. Ha nmpumep, nmpema He-
MayKOM IpaBy, POJUTE/b KOjU Ce CAMOCTA/JIHO CTapa O JeTEeTy MMa IpaBo

10 Ypamgom 5 Xamke KOHBeHIMje mnpeaBubeHo je: Y cMuciy oBe KOHBeHIHje
r3pas: a) ‘IpaBo Ha cTapamwe’ YK/bydyje MpaBa Koja ce 0JJHOCE Ha CTaparbe O JIM4-
HOCTH [JIeTETA, a ToceGHO NMpaBo Ha ojpehuBame MecTa 6opaBKa AeTeTa; 6) ‘TpaBo
Ha BuDheme’ yK/byuyje IpaBo Ja ce JieTe 3a oApeheHU nepro/, BpeMeHa oABesie BaH
MecTa CTaIHOT 6opaBKa.”

1 KonBeHnuja o mpaBuMa jetera, wiadH 9, craB 1: ,CtpaHe yroBopHuue he

06e30eUTH /1a fieTe He Oy/ie 0/JBOjeHO Of] CBOjUX POJMTe/ba IPOTHUB HbUXOBE BOJbE,
OCHM KajJja HaJiJieXKHe BJIACTH, Y3 CY[CKH HaJA30p, OApele y CKJIaJy ca Baxkehum
3aKOHOM M IIOCTYIIKOM, [Jia je TaKBO O/|Bajalbe HEeOIXOJHO y Haj6o/beM HMHTepecy
neTeTa. TakBa oJi/lyKa Moxke GUTH HEONXoJHa y oapeheHoM ciyyajy, Kao HIIp. ako
poJuTe/bH 3JI0CTaB/bajy WM 3aHeMapyjy [eTe WJH JKUBe OBOjeHO Ma ce Mopa
JIOHETH OJIJIyKa 0 MeCTy CTaHOBama JeTeTa.”

12 JleTa/bHO 0 IPaBHOM peryaucary NpaBa Ha Npece/berhe eTeTa U HOBUHAMA ¥
ynopeaHoM npaBy BuzeTH y HoBakosuh 2020 138-172; Medi¢ 2015.
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Ja oapeau 6opasuuiTe nerteta.l® [l[peMa HeMauyKkoM MpaBy, Ipecebere ca
JleTeTOM Y UHOCTPAHCTBO 6e3 carJlacCHOCTH ApPYror poAuTe/ba 3aKOHUTO je
aKO pOJHTE/b CaMOCTA/IHO BPIIM POAUTE/HCKO NpaBo. CaracHOCT Apyror
poAUTE/bA Ce 3aXTeBa CaMO y C/Ay4ajy KaJia poAUTe/bU 3ajeJHUYKU Bplie
poauTesbcko npaso.t* Kaz poauTte/bu Koju 3aje/IHUYKH BpILIE POAUTE/LCKO
IpaBoO He MOTY /ia ce carjace o Ipece/bemy JeTeTa, IOPOAUYHU CYZ MOXKe,
Ha 3axXTeB je[JHOT OJ] pPOAuTesba, AOJEJNUTH jeJHOM O POoJMTe/ba NPaBo Aa
OZIJIy4H 0 IIpOMeHH 6opaBuiTa.'® Cyz ofJy4yje 1ITa je Y Haj60/beM HHTepe-
Cy AeTeTa, y3uMajyhu y 063Up KOHKpeTHe OKOJIHOCTH C/ly4daja U JIETUTUMHE
MHTEpece CBUX YYeCHHUKA y NOCTYINKY.®

OcuM Tora, KaJja poJiuTe/b HajaBU Mpece/betbe Y MHOCTPAHCTBO, POAUTEb
ca KOjUM JleTe He >KMBH, aJld KOjU 3ajeJHUYKU BPIIU POAUTEs/HCKO Mpa-
BO, MOXKe O/ MOPOJAUYHOr CyJa TPAXXUTH, HA OCHOBY 4saHa 1671, ctaB 1
I'pabanckor 3akoHuka Hemauke, fja ce ’eMy [0Zie/IM CAaMOCTaJIHO BpLIEHE
POAUTE/bCKOT PaBa WJIM MPABO /ia OH OJJIYYH 0 GopaBuiITy AeTeTta. Cyn he
TaZla JOHETU OJJIYKY TPaXKEHe CaJipKHHe aKo je TO Y Haj60/beM UHTEPECY
JIeTEeTa, C TUM LITO he BOAUTH pauyHa U 0 MUII/bEWY AETETa YKOJIUKO je OHO
JLOCTHUIJIO y3pacT oA 14 roauHa.

Y cucrteMuMa y KojuMa pOAUTe/b KOjU CaMOCTaJTHO BPIIHM POJUTE/BCKO
IpaBO MOXe caM Jja O/AJIy4H O IPOMeHHU 60paBuIlTa JleTeTa, [pyry pojuTesb
HeMa ,lIpaBoO Ha CTapame” y CMHCIy Xalllke KOHBEHIUje Te ce Ipece/bembe
JleTeTa y Apyry 3eM/by Hehe cMaTpaTH He3aKOHUTHUM O/BODhemeM y CMHU-
¢y Xallke KOHBeHIMje 0 oTMULU. Mnak, y HeMaykoj U ApyruM KOHTHHEH-
TaJHUM JpxaBaMma EBpomne ciydajeBH KaJa pOAWTE/b CaAMOCTAJTHO BPILIU
poAUTe/bCKO NpaBo Ccy peTku. [lo mpaBusy, poauTe/bu U mocje pa3Boja

13 Biirgerlisches Gesetzbuch, 4. 1626, ct. 1. ll]paBo poguTe/ba KOjH CaMOCTATHO
BpIIM POJUTE/HCKO NMPaBO Ja JOHOCH GUTHE OAJyKe 6e3 CarJacHOCTH JAPYror
poauTe/ba npegsubeHo je u mpasoM Ayctpuje (Kindschafts- und Namensrecht-An-
derungsgesetz 2013) (BGBI I 2013 /15, naparpa¢ 162). PoguTesb Koju caMOCTaIHO
BpIIU POAUTE/bCKO MPABO AYKaH je ja 0 CBOjoj HaMepH Hpecesbera U3 AycTpHje y
HMHOCTPAHCTBO yHANpes 06aBeCTH APYror POAUTEbA, KOjU TaZa MOXe /ia U3jaBH Jia
Ce MPOTHUBHU Npece/bekby U Jja MOKPeHe MOCTyNakK Mpej CyA0M 3a IPOMEHY OJJIyKe
0 BpLIEHY POAUTE/bCKOT mpaBa. CyA y MOCTYNKY OAJyYHMBarmba MOXeE [OHETHU
IpUBPEMEHY Mepy KOjoM ce 3abpamyje o[J1a3aK poANUTe/ba U JIeTETA JIOK Ce CIop
He peud. AufSerstreitgesetz, un. 107, cT. 3.

“ Yero je npeaBubeno u y npaBy Xosanauje u lllBezacke. O ycioBuMa 32 3aKOHUTO
npecesbere PoJIUTe/ba Ca IeTETOM Y HHOCTPAHCTBO 10 TpaBy Ap»x«aBa EY BujieTH Be6-
cajT eBpOIICKe Mpexe cypuja https://e-justice.europa.eu/289/EN/movingsettling_
abroad _with_children, nocnenwu npuctyn 30. centem6pa 2021.

15 Biirgerlisches Gesetzbuch, 1. 1628.

16 Biirgerlisches Gesetzbuch, 4n. 1697a.
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Opaka WM NpecTaHKa BaHOpayHe 3ajeflHULEe U Ja/be 3ajeJHUYKH Bplie
pOJMTE/BCKO NPABO, LITO MMa 3a MOCJAEAULY Ja NPUMapHU pPOAUTEL Y
BehHHU c/lydajeBa He MOXKE caM /ia JJOHece OJJIYKY O Ipecesberby.!”

HacynpoT ToM cucTeMy Hajlase ce IpaBa Kao LITO je Hallle, y KOjUMa jelaH
0/} POAUTEbA MOC/E Pa3BO/a, HA OCHOBY CYZACKe OJJIYKE, [0 MPaBUJIy CaMo-
CTAJIHO BPLIM POJUTE/HCKO MPABO, aJIM je 3aKOHOM HU3PUYHUTO MpeABUheHo
Jia ,poAuTe/b KOjU He BPIIM POJUTE/bCKO ITPABO MMaA MIPABO U JYXKHOCT... ia
0 MHUTamkUMa Koja GUTHO YTUUYY Ha XKUBOT JeTeTa OJJIy4yje 3ajeJHUYKH U
CIIOpPa3yMHO Ca POJUTE/bEM KOjU BPIIH POAUTE/LCKO paBo”.t® PoguTesb Koju
oJi/Iydyje 0 MUTakbUMa Koja GUTHO YTHYY Ha KUBOT JleTeTa MMa ,lIpaBo Ha
crapamwe” y cMuciy KoHBeHIIUje jep HAa OCHOBY caMor 3aKOHa MMa paBo Jia
oAJ1y4yje o mpoMeHu GopaBuiTa jeteta.l? OnBoherbe feTeTta U3 3eMibe 6e3
CaIJIaCHOCTHU TOT POJUTE/bA WU OAJIYKE CyAa MpPeJCTaB/baso OU MOBpPeLy
berOBOT IPAaBa HA CTapame U CMaTPaJo O ce He3aKOHUTUM ofBohemeM.

Y Tpehoj rpynu mpaBHUX CUCTeMa HUje mpejBUDEHO 3aKOHCKO NpaBO
poauTesba Aa CIpevyy NpoMeHy 60PaBUIITA, aJIU Ce TO IPaBO MOXKe HaKHa/-
HO KOHCTUTYHUCATH CYACKOM OJJIYKOM, TAaKO LUITO POAUTE/b KOjU HEMA NPaBO
CTapama MOXe 3aTPaXKUTH O[] CyZa [la IOHECE OJIYKY U IPUBPEMEHY Mepy
KOjOM ce pPOJIUTe/bY KOjU ce CTapa o AEeTeTy 3abpamyje Aa oJiBejie JieTe U3
Te 3eMJbe WJIH Jja I'a oJiBeJle 6e3 carylacHOCTHU Jipyror pojguTesba. Te 3ab6paHe
- ne exeat orders — moce6HO Cy 3aCTyIJbeHe Yy common law jypucaukiyjama.
BpxoBHu cyxn CA/] je 2010. roauHe BehuHOM IJjlacoBa OZJIYYMO Aa POAUTEIL
YyHja je carsiacHOCT noTpebHa 3a u3Bohemwe JeTeTa U3 3eM/be Ha OCHOBY he
exeat order Ma ,IpaBoO Ha cTapamwe” y cMUCaAy XallKe KOHBEHLIUje 0 OTMU-
1u1.2% CxozmHO TOMe, o/jBohetbe JeTeTa U3 3eMJ/be NPOTUBHO TAKBOj 3a6paHu

17 Ocum Tora, y mpakc ce mokasyje /1a CyioBu cBe denrhe HUCY BOJbHH JIa I03BOJIE
npece/betbe POAUTE/bY KOjU Ce MPUMapHO CTapa O JeTeTy YKOJHUKO POAUTe/bH Ha
OCHOBY 3aKOHa, CY/ACKe OJJIyKe MJIM CllopasyMa 3ajeJHUYKH BpIIE POAUTE/HCKO
npaso. Schuz 2021, 28.

18 IlopoguyHu 3akoH, 4. 78, cT. 3. CJMYHO MPaBUJIO CALPKU U apreHTHUHCKO
npaBo. Bugetu llenetosuh 2021, 69.

19 IlopopguyHu 3aKkoH, 4aaH 78, ctaB 4. Y npaBy EBporcke yHUje ce cMaTpa Aa
JIMLle UMa NpaBo cTapama (rights of custody), Koju roj TepMUH Jja ce KOPUCTU Y
HaLMOHA/IHOM IPaBY, YKOJUKO Ha OCHOBY CYACKe OJi/IyKe, 3aKOHA WJIM Cropasyma
KOjU MMa TPaBHO JejCTBO IO MpaBy JApXaBe y KOjoj JeTe uMa yobu4yajeHo
GopaBHIITE JIMLE KOje je TUTY/Jap POAUTE/bCKOr MpaBa He MOXe 6e3 HeroBor
NpUCTaHKa Jia OJJIy4u o MecTy 6opaBka Jieteta. Council Regulation (EU) 2019/1111
of 25 June 2019 on jurisdiction, the recognition and enforcement of decisions in matri-
monial matters and the matters of parental responsibility, and on international child
abduction, O] L 178, 2.7.2019, npeambysna, nacyc 18.

20 Apbott v. Abbott, 560 U.S. 1(2010). Y oBoM npeaMeTy, Majka, ApxaBsbaHka CA/Jl,
noBesa je nete y CA/] 6e3 cartacHOCTH 0113, CYyIPOTHO YUJIEAaHCKOM IIPaBy Koje je
o1y ZlaBaJio IpaBo Aa 6y/ie KOHCYJITOBAH YKOJIMKO OU MajKa Ko0joj je 61JI0 TOBepeHo
[paBo Ha CTapame oJJy4yuJia Aa ce oAcear u3 Yuiea.
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Mopa ce, IO aMEPUYKOM MpaBy, CMAaTpaTH HE3aKOHUTHM OABOhewmeM y
cMUCIy KOHBeHIMje.2! Ha Taj HAYyuH, poAuTe/b KOjU pajy 3alUTUTE mpaBa
Ha Bubambe JieTeTa U3/ejCTBYje of cyAa 3abpaHy ofBohema JieTeTa y HHO-
CTPaHCTBO CTHUYe MPaBHO CPeZCTBO KOjJUM MOXe Jla OCTBapH MOBpaTak Je-
TeTa y cBojy 3eMsby (Silberman 2011, 738). Cyz je, u3mehy ocrasor, ucTakao
3Hayaj MpaBa pojNTE/hA Jla OJJIYYH O TOMe Yy Kojoj he 3eMJbu JleTe UMaTH
GopaBHIITE jep ,MaJIo je OAJIYKA KOje Cy TOJIMKO 3Ha4ajHe Kao IITO je OJJIy-
Ka 0 je3UKy KOjUM JleTe TOBOPH, UAEHTUTETY Koju he mpoHahu U KynATypH U

TpasuIuju Koje he mocreneHo ynutu“??

Mo>keMo 3aKJby4YMTH Jia je ONIUTH TPeH/, y yIlopeJHOM IpaBy Ja ce orpa-
H{Ye NpaBa MPHUMapHOr poOJAUTe/bA Ja NPOMeHU OOpaBHULITe jgeTeTa 6e3
CarJIaCHOCTHU JIPYTOr poJiUuTesba, OUJIO TaKo IITO he 06a poauTesba U IO-
c/le pa3Boja 6paka 3ap)KaTH 3ajeJHUYKO MPABHO MK GaKTHUKO BpIIEHE
POJUTE/bCKOT NMPaBa, 6UJI0 Tako 1TO he poAUTEe/b KOMe HUje OBEPEHO mpa-
BO Ha CcTaparbe UMaTH MPaBo BeTa y OJHOCY Ha mpecesberbe AeTeTa (Schuz
2013, 72).

[IpeMa TOMe, ako pUMapHU poAuTe/b MOKYyLIA JAa Ce ca JeTeTOM JO-
ceJii y 3eMJ/by NOpeKJia KplleweM IpaBa O Npece/beky CTpaHe ApxaBe y
KO0joj Cy OH U JieTe Y TOM TPeHYTKYy MMaJ/li yo6udajeHo 60paBULITE, MOXKe
OUTH ONTYXKEH 3a OTMUIY JeTeTa U NPUMOpPaH OJJYKOM CyAa 3eMJsbe IOo-
pekJa Ja ce ca leTeTOM BpaTH y CTpaHy 3eMJby U3 Koje je fomao (Silberman
2011, 742). Takobe, usnaxe ce pU3UKy Ja My 360r oTMHUIle OyJe OAYy3eTO
[paBo Ha CTapame O JIETETY y 3eMJ/bH yobuuajeHor 6opasuinra.?? C gpyre
CTpaHe, aKo >KeJIM Jla Ha 3aKOHUT HauyMH OCTBapM Ipecesbere, Mopahe Aa
BO/IM IyrOTPajaH U CKYIl CYACKH MOCTYIAK — CYJCKH MapaToH?* - y 3eM/bU y
KOjOj je cTpaHal, IPOTUB APYyror poAUTesba, y3 PUIUK A MY CYL Y ApKaBU
yobuyajeHor 60paBHULITa 3a6paHy Jja HAlyLITa 3eMJ/by UJIM IPOMEHH OJIYKY
0 CTapamy O JleTeTy U JlojleJId ra JpyroM pojuTesby. [IpakTUdHO, poguTesb

21 JleramHo 0 ojJIyKaMa Koje Cy MPeTXOAM/IE 3ay3MMakby cTaBa BpxoBHoOr cyia

CA/l Bumetu Medi¢ 2015, 127-130.
22 Abbott v. Abbott, 560 U.S. 1 (2010), 7.

B Jla je Taj pU3UK peaJsiaH, NOTBPHYjy U YHMIbeHUYHA CTama y NpeJMeTHMa KOju
ce mojaBsbyjy npej EBporckuM cyoM 3a JbyjcKa NpaBa, rje cyf, yobuyajeHor
60paBHIITA YeCTO MeHa OJJYKY O CTapaimy W NOBepaBa JeTe Ha CTapame OLly,
HaKOH LITO je MajKa, 10 MUL/bemyY Cy/la He3aKOHUTO, O/iBeJIa JIeTe ¥ CBOjy 3eMJby.
Bugertu, Ha npumep, ogayke y npegmetruma X v. Latvia, Application no. 27853/09,
ECtHR Grand Chamber, Judgment (Merits and Just Satisfaction) of 26 November
2013; Voica v. Romania, Application no. 9256/19, Judgment of 7 July 2020; Shaga-
lova and Shagalov v. Norway, Application no. 19954/20, Decision on inadmissibility
of 21 January 2021.

24 Case C-376/14 PPU (C v. M), CJEU, Opinion of Advocate General, 24 September
2014, macyc 23.
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KOjU YKeJIU Jla Ce BpaTH y 3eMJby MopekJa 6uhie cTaB/beH npej HempyjaTaH
n36op. Mopahe ma 6upa n3Mehy npaBa Ha MOBpPATaK y CONCTBEHY 3eMJby U
npaBa Ha MOPOAMYHHM XKHUBOT Ca ZIETETOM O KOMe Ce JI0 TaJia CTapao U Ja ce
6opH mpej CyZioM 3a OCTBapere 06a MpaBa y3 BeJuKe GUHAHCHjCKE U eMO-
[IMOHAJIHE XPTBE U Ca HEU3BECHUM UCXO0/0M.%° Y TaKBOj CUTyalLldju U paBa
neteta he 6uTH yrpoxeHa jep he, ako My ce yCKpaTH [paBo Ha Mpece/belbe,
MOpAaTH Jia ce pacTaHe Ofi pOJUTE/hA KOjU Ce 0 IbeMy 10 Tajia CTapao.

3.3. MpomereHe ApyLUTBEHE MPHUITUKE

Kaga je Xamka KOHBeHLiMja O OTMULHU YCBOjeHa, Npe YeTpAeceT U
BUIIE I'OJJMHA, CMaTpaJo ce Ja he keHa OCHOBHA HaMeHa OUTH Ja CIpeyu
poauTe/be KOjUMa HUje OUJIO Zi0/le/beHO IMPaBoO Ha cTapame (Y TO BpeMe,
o6u4HOo o4eBe) (Silberman 2011, 736) aa 6e3 carylacCHOCTH PoJiUTe/ba KOjU
ce cTapa O JIeTeTy OZABENY JleTe Y 3eMJby MOpPeKJa y K0joj OH, mpes, CyZLoM
Jp>KaBe MopeKJa, U3/ejCTBOBAIM IPOMEHY OZJIyKe O CTapamy Y CONCTBEHY
kopucT.?® [Ipakca je nokasana ja je gajseko Behu 6poj cayyajeBa y Kojuma
je oTMHYap y CTBapHu poAUTE/b KOjU Ce IPUMapHO CTapa O eTeTy U KOjU He
MOe Jla Mpub6aBU CarJiacCHOCT JPYror poAuTesba 3a Npece/bere JeTeTa y
JApyry 3emsby. Ta Apyra 3emMJ/ba je, IO MPaBuUJIy, 3eMJ/ba MOPEKJIa OTMUYAPA.

[IpumeheHo je aa ce y yji034 poJjuTes/ba OTMHUYApa KOjU MO CBAKy LiEHY
KeJIM Jla ce ca IeTeTOM BpaTH y 3eMJby IIopeKJ/a Halasy, [0 IpaBUIy, MajKa
nerera?’ (Schuz 2021, 4). McrakHyTH Cy GPOjHU COLMjaJHU U €KOHOMCKH
baKTOpH KOjU MOTHUBHIIY MajKe Jla NOCETHY 32 HE3aKOHUTHUM O/iBohemeM,
Kao LITO Cy HEMOTYRHOCT OCTBapUBama €r3UCTEHLHje y CTPAHOj APXKaBH,
TpaXKeke YTOYHUILITA O MOPOAUYHOT Hacu/ba GUBLIET MApTHepa, momMoh mno-
poJMIle U IpYIUTBEHE Be3e y JpXKaBU I0PeKJa,’® 1 yro3opeHo je Ja cyBuIie

%5 Kako ce MCTHde, WITO je peryjaThBa O Ipece/berby Y 3eMJ/bH yoOHUYajeHOT
6opaBHIITA CTPOXKA U ILITO je Marba BepoBaTHoha Jia he npeJ cyaoM cTpaHe Ap)KaBe
yCIeTH ia OCTBape MpaBo Ha Npece/bebe ¥ CBOjy 3eMJbY, POAUTE/bH KOjHU Ce CTapajy
0 geTeTy ce yemihe o/J/y4yyjy Ha O4ajHUYKH KOpaK Jia MOKYLIAjy Zia HE3aKOHUTO
oxBeny nete. Medi¢ 2015, 125.

26 Explanatory Report by Elisa Pérez-Vera, 429. https://www.hcch.net/en/publica-
tions-and-studies/details4/?pid =2779, nocnenwu npuctyn 30. centem6pa 2021.

27 [Ipema ctatuctunu us 2015. roanHe, Majke ce jaBJ/bajy Kao oTMuU4apu y 73%
cnydajeBa, a y 83% ciydaja oTMH4Yap ce CaMOCTaJHO MJIM 33jeJHO ca JApPYrUM
poauTesbeM ctapa o fetety. Tobin 2019, 371.

28 .[3]Hauajan 6poj OTMHLA KOje Cy M3BpIUMJIE Majke MPUBIA4YM NMAXKEY Ha

CyAGHHY >KeHa Koje ce HacTamyjy y Ap»KaBH IOpeKJia MylIKapLa U ¥ b0j 3aCHUBAjy
HOpoJUIly Maja TaMO He pacloJiaXy CONCTBEHOM MpeXoM JpPYWITBEHHUX U
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puryuziHa 1 HeusaudepeHIMpaHa NpMMeHa o6aBe3a u3 Xallke KOHBEHIIHje

O OTMHIM MOXe JOBECTH [0 YCKpahI/IBaI-ba JbYACKHUX IIpaBa MaleI/I H gerTe-

Ty.2 OCHOBHH 1IMJ/b KOHBEHIHje je [a 3alITUTH JeLy O[] IUTeTHUX OC/IeI1-

na MehyHapoane ormue,’ Koje ce omiefajy y ToMe Ja je JeTe UCTPrHYTO
Y3 MOPOAUYHE U JIPYLITBEHE CPe/INHE Y KO0joj je ykoperweHo. MehyTum, kasa

je y nuTamy npecesberbe JeTeTa ca POAUTE/LEM KOjU Ce CTapa O HeMY, TO
IITETHO /IejCTBO Ce He MOpa MaHU(GECTOBATH UCTOM ja4YHMHOM jep MOpPOAUY-
Ha cpeJiMHa OCTaje BehuM JieJIoM HeENPOMEEHa, OLITO je JleTe U Ipe oJJ1a-
CKa y IPYTy 3eMJbY KHMBEJIO Ca THM UCTUM pouTesbeM.3!
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eKOHOMCKUX Be3a. AKo Jjohe 10 pacTaHKa OBOT Napa, Majliy je OTBOPEHO BPJIO MaJso
MyTeBa 32 OCTBAapUBalbe PUCTOjHE er3ucTeHLMje 3a cebe U 3a JieTe, 0K OBpaTak
y COICTBEHY 3eMJ/by Nopeksa obehaBa slaky MHTEerpaLujy 1noJj OKpu/beM NOopojuLe
Y PaHUjer )KUBOTHOT MUJbea. [...] lasieko oJ Tora /ia Majka Kao U3BpLIMJaL, OTMULie
YBEK TO paJy U3 erOMCTHYHUX NM00Y/a, a 61 HALIKOAUJIA JPYTOM POAUTE/bY, HETO
4yecTo 360r Tora IITO je pa3opyKaHa, a U 6e3Ha/ie’KHa y CBOM I10JI0XKajy cCaMOXpaHe
MajKe Koja MOJMXe JeTe y CTpaHO] 3eMsbu. llpu nmpumenu KoHBeHLHje koja y
[IpBM ILJIaH CTaB/ba MHTepece JeTeTa He MOTy ce 3aTBapaTU O4YM IpeJ;, OBaKBUM
cuTyalyjaMa. Xalka KOHBEHIMja 0 OTMUIM Npe/CcTaB/ba UCK/bYYUBO UHCTPYMEHT
3allTUTE Jlelle Ofi OTMMIle M 3a CJy4yaj OTMMIE, a He CPeiCTBO HaMeHweHO 3a
CaHKLMOHHCae NOHALlaka POAUTE/bA KOjU je u3BpLIMial oTMmuLe. Bucher 2009,
490; Mondekova 2013, 15-17.

29 lpakTuyHa moc/ieAMIa NMOBPAaTKAa J€TeTa y ApXKaBy M3 Koje Cy OTHILIM

CacTojU ce pe[lOBHO y TOMe Jia JileTe U POAUTe/b OTMUYAp TaMO Mopajy Aa dekajy
JIOHOILIehe KOHaYHe OJJIyKe O BpIlekby POJUTe/bCKOT NpaBa, Ipe HO LITO UM Gy/e
JIONYIITEHO Ja ce BpaTe Yy Jp)KaBy y KOjoj Cy NMOTpaXMJIM yTouuluTe jep he, kao
IITO je OYeKUBAHO, BplIelke POJUTE/bCKOT NIpaBa OGUTH A0/e/beHO MajuU U yjeJHO
pery/iMcaHo KOMILJIeMeHTapHO NpaBo olla Ha Bubamwe fAeTeTa. [PycHoTa: YecTo
ce, HakasocT, cpehy cyjcke ojJiyke Koje AoAylie J0Jesbyjy NpaBO Ha Bpliere
POAMTE/bCKOT NpaBa Majliy, ajld y3 pe3epBy Ja OHA He CMe Jia HallyCTU TePUTOPH]Y
Jip>kaBe Koja je y IUTamwy U Jja ofiBeJle JieTe, Kako 61 ce 06e36e1/10 IPaBo olja Ha
Bubame feTeTa U Ha OpXKaBake KOHTakaTa ca geTeToM. [losHaTo je, MehyTuMm,
Jila y MpaKCcH OTal] 4eCcTO HMje 3aMHTepecoBaH Ja OCTBapH IpaBO Ha CTapame 0
JeteTy, Beh ce ciyxu KoHBeHIIMjoM Kao MOJIyTOM Ja joll BHIIe Noropiia ojHoce
ca MajKoM M /ia joj yckpaTu MOryhHOCT Jja BOJY COTIICTBEHH KHUBOT. JleQUHUTHUBHO,
KonBennuja o 1980. roguHe y TakBOM C/y4ajy IUTUTHU AOMHHAHTHY YJOTY OILa,
Ha IITeTy c/1060Je KpeTama Majke Koja MehyTHUM HOCH IVIaBHHU TepeT NOAHU3ama
feteta. Tako KoHBeHIMja MHAMPEKTHO AONPHHOCH KOHCOJIMAALUjU CTama Koje
Majka TeLIKO MOXXe MOJHEeTH, a Ha Taj HayMH HeraTHMBHO yTHYe U Ha XHUBOT
neteta.]“ Bucher 2009, 492.

30 Xamka KOHBeHIIMja o oTMuLy, [Ipeambya.

31y npusor ToMe MoXe ce HaBeCTH M M3BelITaj M3BECTHOLA MPUJIHKOM J0-
Hollema Xalllke KOHBeHI[Mje 0 oTMHIU: ,Maja cy npo6JjeMu Koju Mory ja IMmpo-
HCTEeKHEe M3 Kpllewa NpaBa Ha BuDarbe, HAPOUYUTO AKO JileTe Y HHOCTPAHCTBO
oJiBeJie POAAUTE/b KOjU Ce cTapa 0 keMy, 6UJIM NpeAMeT pacrpaBe Ha YeTpHaecToj
CeJJHULY, NTPEOBJIaZla/io je CXBaTame Jla TaKBe CUTyalluje He MOry Ja ce CTaBe y
HCTY KaTeropujy Kao He3aKoHHTa ojBohemwa Koja KoHBeHuuja Tpeba ja cnipedu.”
Explanatory Report by Elisa Pérez-Vera, 445.
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4. OANYKE EBPOINCKOI CYAA 3A JbYZACKA NMPABA U YCTABHOTI
CYAA CPBMJE O NMPUMEHU XALUKE KOHBEHLUMHUJE U NMPABO
HA NMOBPATAK Y 3EMJbY NMOPEKJIA

4.1. EBponcku cya 3a JbyAcKa npasa

O HH3y CHOPHHUX NUTama Koja ce jaB/bajy Y KOHTEKCTY NpHUMeHe Xallke
KOHBEeHIIMje 0 OTMMIM Jielle U3jacHUo ce EBpomncku cyA 3a JbyfcKa NMpasa.
Hako Taj cyn oasydyje UCK/bY4YMBO O MoBpeau EBporcke KOHBeHLHje O
JBY/ICKUM IIpaBUMa, NPUJIMKOM OJJIydMBama y3uMa y 063Up U ocTaje Me-
posaBHe MehyHapojHompaBHe U3Bope (XalllKy KOHBEHLHjY O OTMHLHU H
KoHBeHUMjy 0 mpaBuMMa JeTeTa), 4eCTO pa3MaTpajyhy HBUXOB MOJ0XKA] y
opHocy Ha EBponcky koHBeHnujy. [loctoju Bume oasyka EBponckor cyga
3a Jby/iCKa NpaBa KOjUMa ce MOXke WJIYCTPOBaTH OAHOC XallKe KOHBEHIIHje
0 OTMHIM Jielie U EBpolncke KOHBeHIMje 3a 3alUTUTY JbYACKUX MpaBa, aau
cy 3a noTpebe oBOTI pajia ofabpaHe caMo HajBakHHUje. Te ofsyKe npyxajy u
vHopMalyje o 3alITUTH IpaBa U UHTepeca IPUMapHOT pOAUTEe/ba KOjU O
BOJM [JleTe, O YMjUM NpaBUMa U UHTEPecHUMa He MoCToje ofpe/oe y Xalikoj
KOHBEHLIUjU 0 OTMHULU JeLe.

4.1.1. HojnuHrep v Lypyk npotus LLBajuyapcke™

Mebhy HajBa>KHUjUM OJjIyKaMa O MpUMeHH XalllKe KOHBEHIIUje 0 OTMHULU
Yy KOHTeKCTy EBpoICcKke KOHBeHIMje O 3alITUTH JbYJCKHX NpaBa UCTHYE Ce
npecyaa y npeamery Hojaunzep u Ilypyk,*® y KojeM je MpBO 0fJy4HBasIo
Behe uuju je craB Benuko Behe mpernnaunsio. YnmeHHIa Jja ce o ogHOCY
JiBa MehyHapojHa yroBopa u3jacHuJ0o Bennko Behe cBefo4u 0 moce6HOM
3Ha4ajy Te mpecy/ie, y K0joj je Besinko Behe moctaBu/Io ¥ cTaHAapze 3a Mpu-
MeHy XalllKe KOHBEHLHje 0 OTMHULIM. Y paHUjoj npakcu EBponcku cyz je o6uy-
HO 0/161jao Mpe/cTaBKe POAUTE/bA KOjU Cy U3BPLIMJINA OTMHIY MOJHETE HA
OCHOBY 4JIaHa 8 EBpoIicKe KOHBeHIIUje U CMaTpao je Jja ce IpaBU4YHa paBHO-

32 Neulinger and Shuruk v. Switzerland, Application no. 41615707, ECtHR Grand
Chamber, Judgment (Merits) of 6 July 2010 (y masmem Tekcty: HojauHeep u Llypyk,
npecyna Besukor Beha).

33 Epponcku cyn 3a JbyfcKa MpaBa je 0 CIMYHMM 3aXTeBMMa OJJYYHMBAO U mpe
oBe ojuiyke: Maumousseau and Washington, App. no. 39388/05, Judgment (Merits)
of 6 December 2007; Bianchi v. Switzerland, App. no. 7548/04, Judgment (Merits
and Just Satisfaction) of 22 June 2006; Monory v. Romania and Hungary, App. no.
71099/01, Judgment of 5 April 2005; Eskinazi and Chelouche v. Turkey (dec.), App.
no. 14600/05, Decision on Inadmissibility of 6 December 2005; KaradZi¢ v. Croatia,
App. no. 35030/04, Judgment of 15 December 2005 utx.
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Texka U3Mehy MHTepeca poANTe/hA U JeTeTa MOCTHUKE CTPOrOM NMPUMEHOM
XUTHOT NOCTYIKa 3a MOBpaTakK ZeTeTa NPONUCcaHOr XallKOM KOHBEHIHjOM.
Pusuk ogBajama off poAuTe/ba KOjH je 0TeO JleTe HUje ce IPUXBATA0 Kao ap-
TYMEHT 3a NPUMeHY 4iaHa 13, ctaB 1, Tauka 6 Xalllke KOHBeHI[Hje O OTMU-
IIM ¥ Haj60/bU UHTEpeC ZileTeTa HUje UI'Pa0 BEeJUKY YJIOTY Yy TyMadyelwy TOr
u3sysetka (Fawcet, Shuilleabhain, Shah 2016, 13-46). Ogayka y npeaMeTy
HojauHeep u llypyk npoMeHuIa je npakcy Cyza.

Tyxuo1H, Majka ¥ CUH, ApxaBsbanu llIBajuapcke,®* ocnopaBanu cy omy-
Ky ILIBajLApCKOr CyJa, JOHETy Ha OCHOBY Xalllke KOHBEHIHje O OTMHIY,
KOjOM je Ha/10:KeH noBpartak geteta u3 lIBajuapcke y Uspaes. Tyxxuonu cy
cMaTpaJ/ii Aa 61 U3BpliemeM Te ojJyKe 610 noBpeheHo, uamehy ocraor,
HUXOBO NIPAaBO HA NOPOAMYHU KUBOT M3 4jaHa 8 EBporicke KOHBeHLUje U
Jia je 360T peCTPUKTHUBHOT TyMaueka U3y3eTaka oJf 06aBe3e Jia ce HaJl0XHU
NnoBpaTakK MponucaHux yiaHoM 13 Xaike KoHBeHIUje noBpeheH wiaH 6 EB-
pOIICKe KOHBeHIyje.

Majka ce, kao mIBajuapckKa ApKaB/baHKa, Jocesuaa y U3paes, rae je crek-
Jla IpKaBJbaHCTBO U CTYINMJA ¥ Opak ca JAp»aB/baHUHOM M3paesa. Y6p30
nocsie pohewa CMHa HaCTYNWIH Cy npobJseMu y 6paky, usMehy ocrasor u
360r TOra IITO Ce OTall JleTeTa MPUK/BYYNO PaJIMKATHOM BEPCKOM MTOKPETY.
U3 cTpaxa ga 6u feTe Morvio Aa 6yze ofBeZleHO Y HHOCTPAHCTBO Y BEPCKY
3ajeHUIY KO0jOj je MpHUIafao oTal] 6e3 HkeHOT 3Haka, MajKa je oJl u3paeJ-
CKOT Cy/ia 3aTpakuJia JoHollewe ne exeat order. Cyn je 3axTeB YCBOjHO, a [iBe
HeJle/be KacHUje JJOHEeO je U OJJYKYy KOjoM Ce JleTe NPUBpPEMEHO [T0BepaBa
Majuu Ha cTapame (temporary custody), a ony Jofesbyje orpaHU4YeHo Ipa-
BO Ha BUbame gereTa,? [0K BplLIewe poAUTE/bCKOT NpaBa (guardianship)
0CTaje 3ajeJHUYKO. YCaeJUIU Cy NpeJJIoT COLMjalHUX CJIYKOHU O 0BOjeHOM
»KMBOTY pOJUTEJbA, MPHjaBa MajKe MOJHETA MPOTUB O11a 300T HAacKU/ba y Mo-
poauuy, 3abpaHa ony Aa 6e3 Hafi3opa Buba eTe U, KOHAYHO, pa3Bo/| Opaka.
OpJsiykoM 0 pa3BOAY HUje ce IPOMeHUJIa NPeTX0AHA OZJIYKa O 3aje JHUUKOM
BpIUEWY pOAUTE/bCKOT NpaBa. Majka je morom Hamyctuaa Hspaen u
JIBOTOJIUILIbET CUHA KPUIIOM NpeHeJsa IpeKo rpaHulle, 6e3 3Hawa rpaHuy-
He MOJIMLMje U OLja U CYNPOTHO OAJIYLIM M3paAeJICKOT CyAa Ja JleTe He CMe
6UTH o/BeseHO U3 3eMJbe. CKOpO rOUHY JaHa KacHuje, y3 nomoh UHTep-
M0JIOBE MOTpare, Majka U CUH cy npoHahenw y llIBajiapckoj. OTar je mokpe-
HyO NOCTYIaK 3a MOBpaTak JeTeTa y U3paes npep MBajlapCKUM CyA0BHUMa.

34 Nleyak je, 0OCMM ILBajLapCKOI, UMao U JpXKaB/baHCTBO W3paena. Hojiunzep u
Llypyk, npecyna Benukor Beha, macyc 17.

35 JegHoM y ZiBe HeJieJbe Ha JiBa caTa [0/] Ha/[I30pOM U3paeJiCKe C1yK6e COLujasIHOT
crapama. Hojaunzep u lllypyk, npecyna Benukor Beha, macyc 34.
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llIBajuapcky CyZoBY Cy MPBOGUTHO 0/[0MJIM 3aXTEB 32 IOBpATaK, mo3uBajyhu
ce Ha U3y3eTak U3 wiaHa 13, ctaB 1, Tauka 6) Xalike KOHBeHLUje (0OMAaCHOCT
Jla 6U MOBpaTaK U3JI0KHUO JeTe PU3UUKOj ONACHOCTH, ICUXUYKOj TPAyMHU
WJIM T'a Ha [IPYTH HAuyWH JI0BEO Y HEMOAHOII/BUB 1M010%3aj),%¢ anu je CaBe3Hu
cyn y nocnefweM (TpeheM) cTeneHy HaIOXKHO Jja ce leTe BpaTH y U3paes.

CMaTpajyhu fa 61 UM U3BpIlleke Te OAJyKe IMOBpeAuJio NMpaBo Ha IO-
POAWYHU KMBOT, MajKa je y CBOje UMe U y UMe CBOT CMHA MOKpeHyJsa Io-
ctynak npotus llIBajiapcke npej EBpornckum cyzioM 3a Jby/icka npaBa. Behe
EBpornckor cyza je ycTaHOBWJIO [la TO NMUTake MpUNaJa MOJbYy NMpPUMeHe
yjaHa 8 EBporcke KOHBeHIHje jep OU mocjeulia oBpaTKa JieTeTa y W3-
paes MorJio fja GyZe paszBajame AeTeTa Of MajKe, YMMe OU HUXOB OJIHOC
OHO MpPOMeHEeH yIpaBo 300T MOCTyNamka IMBAjIaPCKUX ApP>KaBHUX OpraHa.
Behe je u3zmano v npuBpeMeHy Mepy KOjOM je OJIJIOXKHO U3BpILIEHe OJJIyKe
0 MOBPATKy /0 OKOHYama noctynka.’’ Tymadyewe unana 8 Behe Besyje 3a
XalKy KOHBeHLHMjy 0 oTMHULM Aele U KoHBeHuujy YH o npaBuma geteta
Y HauyeJIHO 3aKJby4yje fa y 06a MHCTPyMEHTA MOCTOjU CTaHAAp/, ,Haj60/ber
vHTepeca JeTeta". lleHTpasHOo muTame 3a Behe y mpBoCcTeneHOM NMOCTYTIKY
6u0 je n3y3eTak U3 4iaHa 13 Xamke KOHBeHI[Uje O OTMHUIM JeTeTa. Majka
je HaBeJia i@ TIOCTOjU BUIIE MpemnpeKa 360T KOjUX OHA He MOXKe Jja ce Bpa-
Th y U3paes, Te 6u JjleTe MopaJio Jia ce BpaTH CaMo, IITO O ra U3JIOXKUJIO
NICUXUYKOj TpAayMHU ycJje[, pa3/iBajamba 0Jf MajKe U CTaBUJIO Y HETIOAHOUL/bUB
noJsioxkaj.3® Ipema munberwy Beha, HaBeseHe mpenpeke 3a MoBpaTak
Majke y W3paesn HuUcy 6ujle HEIPEMOCTUBE, TaKO Ja je 3aK/byuMuJo Jia ce
0/l Majke CacBUM OIpaBJaHO MOXe OYeKUBATH Jia Ce ca AeTeTOM BpaTH Y

36 [lIBajuapckuM 3akoHOM U3 2007. rofyHe KOjUM je clipoBeJieHa XalllKa KOHBEH-
I¥ja 0 OTMMLHU npezBUheHO je Aa he moBpaTak A0BeCTH JeTe Y HENOJHOIIBUB
[I0JI0KAj aKko: a) NMoBepaBame JleTeTa POJUTe/bY KOjU je TPaXkKMO MOBpATaK OYU-
[JIeJHO HUje y Haj60/beM HHTepecy JieTeTa; 6) poAUTe/b OTMUYAP, UMajyhu y BUAY
CBe OKOJIHOCTH, HMje y NPUJIMLHU Ja ce CcTapa O JleTeTy Y 3eMJ/bU y KO0joj je aeTe
H“MaJio yobruyajeHo 6G0paBULITE HEIOCPELHO Npe oABohea UM aKo ce TO He MoXe
pa3yMHO 3axTeBaTH Of TOT POJUTe/ba U B) NOBepaBae JleTeTa Y XPaHUTEbCKY
HOPOAMIy OUYHMIJIEZIHO HUje Y Haj6o/beM MHTepecy AeteTta. Loi fédérale sur l'enle-
vement international d’enfants et les Conventions de La Haye sur la protection des
enfants et des adultes, 4iaH 5.

37 Hojaunzep u Illlypyx, npecysa Benukor seha, macyc 5.

38 Majka je HaBeJa BHUlLIe pa3Jsiora 360T KOjUX He 61 MorJia Jia ce BpaTu y Uspaen:
npeTke cMphy Koje joj yIyTHO OMBIUM CyNpyT, KPUBUYHHU NOCTYNAaK 360r OTMULE
JeTeTa ¥ Moryha 3aTBOpCKa Ka3Ha, Jpyrd NMOCTYNIM Koje OU HeH OUBLIM CynpyT
MOrao Jia BOJM INPOTUB e, BepckH daHaTH3aM oLa, 360r yera He 6u Morja
paBHONPABHO Jla y4eCcTBYyje y BacnuTaBamwy AeTeTa u Ap. Neulinger and Shuruk v.
Switzerland, Application no. 41615/07, ECtHR Chamber, Judgment (Merits) of 8
January 2009, nacycu 85-92 (y gamem tekcty: Hojaunzep u llypyk, npecyna Beha).
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Uzpaen® u ja je noBpaTtax y Uspaen y Haj60/beM HHTEPECY JETETA jep 61 My
omoryhuo fa ozpacta y oKpyKewy Y KoMe 61 MOrao /ia OAp>KaBa KOHTAKT
ca 06a poAuTe/ba, Te Ja je 06aBe3a MajKe Ja NOCTUTHE CIOPa3yM ca OLeM O
06pasoBamy, 60paBULITY U cTapamy o geTeTy.*’ Oa/yKa je JoHeTa TeCHOM
BeNMHOM ca YeTHpHU IJ1aca peMa TPH, a CyJIUje Koje Cy OCTasie y MatbHUHU CY
y U3/IBOjeHUM MUIL/belhUMa KpUTHUKOBaJe cTaB BehrHe, u3Mehy ocrasor u
360T MPOMYyCTa Ja ce aZleKBaTHO 3alUTUTH UHTepec MajKe.

Y noctynky npep Benunkum Behem ctaB EBpornckor cyzia ce mpoMeHHO.
Haxko ce Bennko Behe c0xuJI0 ca OLleHOM U3 NPBOCTENeHe Mpecyje Aa je
ozBoheme aeTeTa GUJI0 HE3AKOHUTO y CMHUCIY XallKe KOHBeHIWje O OT-
MULM Te Ja je OJJlyKa LIBajIapCKOr CyAa ONpaBJaHO 3aCHOBaHa Ha TOj
KOHBEHIIWjU U 300T TOTa U JIOHETa Ha OCHOBY 3aKOHa (ILUTO je HHAYe NPBHU
KOpaK y WCIIMTHUBAWy A03BObEHOCTU OIpaHUYeHa IpaBa Ha MPUBATHOCT
Y MOPOAUYHH KUBOT), PaJiu MOCTU3aha ONpaBJaHOr I[W/ba (3alITUTA Ipa-
Ba U MHTepeca APYryx, y OBOM CJIy4ajy olla U JeTeTa), HUje ce CJIO0XKHUJIO
ca npBocTeneHuM BeheM fa je ofsyka o MOBpaTKy AeTeTa Cpa3MepHa 3a-
LWITUTA UHTepeca oua U geteTa. Mako je ofyka onpaBJaHO 3aCHOBaHa Ha
Xalkoj KOHBEHI[MjU O OTMHIM, HallMOHaJIHU cya U Behe EBpormckor cyzma
MOTPELINIA Cy y MPOIEeHU O TOMe Jia JIM OW MOBpaTaK JeTeTa, YaK U Ha
OCHOBY Te KOHBeHI|Hje, 60 ¥ Hher0BOM Haj60/beM UHTEpecy U Jia JIU Cy UH-
Tepecu Majke, rapaHTOBAaHU 4YJaHOM 8, aZleKBaTHO 3alITUNeHU NPUIUKOM
H3Bpllewa Te oaJyke. [lomwro je EBporncka KOHBeHLUja UHCTPYMEHT jaBHOT
MOpeTKa, CBaKy NMPUMEHY JPYTUX NpPaBHUX MHCTPYMEHATa, YaK U Kaza je
ped o MehyHapogHUM yroBopuMa Kao mTO je Xallka KOHBEHI[Hja O OTMH-
11, Tpeba YCKJIAJUTH ca rapaHiyjaMa u3 EBpoIcKe KOHBeHIMje O 3allITH-
TH JbyACKUX npaBa. [Ipy npuMenu Xalike KOHBeHI[Mje 0 OTMHIM Tpeba 3a-
LWITUTUTU UHTepece 06a poJuUTe/ba U OHAj UHTEepeC JeTeTa KOojU je 3a mwera
Haj60JbU.

Benuko Behe je mo3uBameM Ha WwiaH 8 EBporicke KOHBEHIIMje HajaBHJIO
OJCTyNakme of pUTUAHOT U GOPMaTUCTUUKOT IPUCTYIIA MOCTYIKY OBpaTKa
JleTeTa KOjU je [0 Taja MpeoBJjahuBao y MpaKcU CyJ0Ba JAp>KaBa YiaHULA:

39 C oBuM y Be3u Cyz cMaTpa [a je HEONXOAHO MCIUTATU JAa JIU Ce U 3a MajKy

MOXe mpeABHUAeTH MoryhHocT noBpaTtka y Mspaes. Cyg ykasyje Ha To Ja je Majka
caMoCTaJIHO oAJyyuiaa 1999. roanHe Aa ce HacTaHU y M3paesy U Jia je IOTOM TaMo
3acHOBaJIa NMOPOAMIYY ca oLeM CBOT JeTeTa. JKuBeJsa je TaMo LIeCT roJHMHA TaKo
Ja je y Uspaeny curypHo, 6ap y oApebeHoj MepH, U3rpaju/ia JpylITBEHH XKHUBOT.
buna je sanocyeHa y MyJTUHalMOHAJHOT KOMIIAHUjH 3a KOjy caZia paju y Jlosanu.
[lomTo HUje M3Hesa HUKAaKBe Jpyre pasJjore 360r KOjUX He GM MoOIJIa Ja >KUBU
y Uspaesny, Cyn cmaTpa Ja ce ojf e MOXe O4eKMBaTH Jia ce BPaTH y Ty 3eMJby.
Hojauneep u lllypyk, npecyna Beha, nacyc 88.

40 Hojaunzep u llypyk, npecyna Beha, macyc 90.
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,13 4naHa 8 cienu fa ce He MOXKe HAJIOKWUTH MOBpATaK JieTeTa MO ayTo-
MaTHU3My WM MeXaHWYKU KaJja Cy UCIYHEHU YCJIOBU 3a NMPUMeHy XallKe
KoHBeHIMje. Haj6bo/bu MHTepec JleTeTa, U3 MepCHeKTHUBe JUYHOT PasBoja,
3aBMCH O/} BUIIIe UHAUBU/YaJHUX YUHMIIALA, HAPOYUTO y3pacTa U 3pesIoCTU
JleTeTa, IPUCYCTBa WJM OACYCTBA POAUTE/bA, HETOBOI OKPYKeka U UCKY-
CTBa [...]. 3 oBUX pa3jiora Haj60/bU UHTEPEC JeTeTa ce Mopa YTBphUBaTH y
CBAaKOM KOHKpPeTHOM cJiy4ajy. To je IpBeHCTBEHO 3aZlaTak HallMOHAJHHUX Op-
raHa Koju Cy y 60/beM I0JI0XKajy jep MOTy OCTBapUTH HeNocpejaH KOHTAKT
ca 3aMHTEPECOBAaHUM JIMIMMaA. Y TOM LU/bY OHM YKUBajy ofpebheHO Mosbe
c/1060/iHe TpolieHe Koje je, MNakK, MOABPrHYTO eBPOIICKOM Haj3opy, rae Cya
KOHTpOJIUIIE, HA 0CHOBY KOHBeHLIWje, OJl/IyKe KOje Cy OBHA OpPraHU JOHEeU
INPUJIMKOM BpILIekha 0BUX oBJanihema. !

Ako je opJyurBame 0 MOBPATKY JeTeTa ocioboheHo dopManivu3Ma U He
MOpa ayTOMATCKU JO0BECTH A0 yCBajama 3axXxTeBa 3a MOBpATAK, CYyA KOjU
oAJay4yje Tpeba Ja MPOLEHU Ja JU je Y Haj6o/beM UHTEpeCy JleTeTa Jia ce
BpaTH y 3eMJby yobuuyajeHOr OOpaBMIITa, He caMO 300r BpeMeHa Koje je
eBeHTYaJ/IHO NIPOTEKJIO O/ Zl0Jlacka y HOBY 3eMJby 300T 4era je JieTe MOIJIO
Jla CTeKHe GJIMCKe Be3e Y HOBOj CpeJiMiHH, Beh UM 3aTO LITO je CIpeyeHOCT
poJuTesba KOjU ce cTapa o IeTeTy Jia ce BpaTH 3ajeJJHO ca UM Takobe jefaH
o GbaKTopa NPUJIUKOM OZJIyYHBabha 0 Haj60/bEM HHTEPECY ETETA. Jep ce y
TaKBHUM CHTYyallljaMa YBeK ce HaMehe IpolieHa 0 TOMe IITa je BaXKHHUje: UH-
Tepec JeTeTa [ja OAP>XXU peZloBHe IIOPOJUYHE Be3e U ca JPYyTUM POAUTe/beM
WJIM UHTepec JeTeTa Jia ce He pa3JBaja O poAUTes/ba KOjU Cce L0 Taja CTa-
pao o weMy. EBponcku cyz 3ak/bydyje ja 64 U3Bpllebe MIBajLapcKe OAayKe
0 IIOBPATKy GMJI0 HECpPa3MepHO LIMJbY 3alITUTE HHTepeca oOlja U JileTeTa U Jia
61 OHO MpeACTaB/bAIO MOBPEAY NpaBa JleTeTa U Majke ako 61 Majka 6uia
npuHybeHa f1a ce BpaTtu y U3paes.

EBponcku cyg je y npegmety Hojaunzep u lllypyk opmy/rcao U Hauesna
3a NpuUMeHy 4iaHa 8 EBporcke KOHBeHLUje y cly4ajeBMMa KOjU 3axTeBajy
npuMeHy Xallke KOHBeHIMje o oTMuLu.*? CTae Cyza je JesioM 3aCHOBaH Ha
yoOHYajeHUM HauesJnMa Koja IpUMemyje U Y APYyTUM NpeAMeTHMa, Kao ITO
je MpaBWJIO O CUCTEMCKOM TyMademy EBpoIcke KOHBeHLHje, U3 4era Ipo-
HCTHYe Jla ce y IpeAMeTHMa o/iBohema Jelie ui1aH 8 EBpolicke KOHBeHLMje
TyMa4yu y cBeTny KoHBeHIMje 0 mpaBUMa JeTeTa U Xallke KOHBeHLHje O
ormuuu. Hagasse, EBponicku ¢y MMa HaJJIeXKHOCT Jja IIPEUCIUTyje paj Ha-
LMOHAJ/IHUX JpKaBHUX OpraHa U NpoBepaBa Jja JId Cy OHHU BOAUWJIMA padyHa
0 rapaHuujama u3 EBporncke KOHBeHIMje, a HAPOUYUTO O 4YJaHy 8 MpHUJIU-
KOM TyMauerma U IpuMeHe Xallke KoHBeHUUje. O6aBe3a je HaIlMOHAJHUX

41 Hojaunzep u Illypyk, npecyna Benukor Beha, macyc 138.
42 Hojaunzep u llypyk, npecyna Benukor Beha, macycu 131-140.
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opraHa /ia BoJle payyHa o0 pa3/IM4UTUM UHTepecuMa, MUHTepecy AieTeTa ¥ 06a
poauTe/ba U jaBHOM MHTEpeCy, TaKO Jila Ce YCIIOCTaBU MpaBUYHA paBHOTe-
»ka u3Meby oBUX UHTepeca, ajiv /ia TOM MPUJIUKOM HajBehy 3alITUTY Tpeba
NPYKUTH Haj6oJbeM HHTepecy AeTeta. [I[pemMa muibewy EBpornckor cyaa,
Haj60/bM MHTEpeC JileTeTa UMa /iBa eJleMeHTa: IPBHY, Ofjp>Karbe MOPOJUIHUX
Bes3a KaJi roJ; je To Moryhe U pyry, ofjpacTame Y CUTYPHOM OKpYXKeky Koje
poAuTe/s HEMA MPABO Jla My YCKpaTH Mo3vBameM Ha 4wiad 8.*° [lpaBo jge-
TeTa /ia ce pa3BUja Ha oArosapajyheM MecTy MMa NpeBary HaJ, UHTepecoM
poauTes/ba YaK U KajJla ce Taj MHTepec 3aCHUBA Ha NpaBy TOT POAMUTE/bA HA
NOPOAUYHH KMBOT. HallMOHa/MHU NOCTyNaK 3a NoBpaTak JeTeTa y ApKaBy
yobuyajeHOr 60paBUIITa HA OCHOBY Xalllke KOHBEHIMje 0 OTMHUIY He CMe
OUTHU ayTOMAaTCKHM HUTH MEXaHUYKHU jep U cama Xalllka KOHBeHI[Yja M03Haje
HM3 U3y3eTaKa KOju MOI'Y OTKJIOHUTH JOHOlIeHke O4JyKe 0 NOBpaTKy. Mako
HallMOHA/IHM OpPTaHHU y»KUBajy 1oJbe CJI060JHe NPOLeHe, jep Cy Yy Haj6o/beM
[10J102Kajy Ja Ce YIO03Hajy ca KOHKPETHUM OKOJIHOCTUMaA CJay4daja, HbHUXOBa
OJJIyKa je MOoABPrHyTa KOHTpoJiM EBpONCKOr cyAa KOju MMa M A0JAaTHO
oBJlalthemwe Zja MpoBepH Jia JIM je y NOCTYINKY NocBeheHo JOBO/bHO MaXKHbe
CBUM OKOJIHOCTHMMaA KOje Cy Ba)KHe 3a JOHOIIelme KOHAayHe OJJIyKe O IIO-
BpaTKy JieTeTa Ha OCHOBY Xalllke KOHBEeHIIMje 0 OTMUIH.

Ha oBoM MecTy Tpeba oAiceTUTH [Jla Cy Y BpeMe Ka/ia je MajKa ca IeTeTOM
HamnycTua M3paes oba poauTesba 3ajeJHAYKY BpLIMJIA POJUTE/bCKO NPABO,
Jla je Majka MMaJsia IPUBPEMEeHO NIPaB0 Ha CTapame, OTal] OrpaHu4YeHO NPaBo
Ha Bubame JleTeTa U Jia je Ha CHa3u OuJia ho exeam order. EBponcku cyy je
3aTo 3aKJbY4HO Jia je ofBoheme 6UI0 He3aKOHUTO. MehyTuM, y npoueHu Aa
JI je OTpaHW4Yeme NpaBa JeTeTa U Majke U3 WwiaHa 8 EBponcke KoOHBeHIMje
ONpaBJilaHO M Cpa3MepHO 3alUTUTHU MHTepeca oua, EBponcku cys ysuma y
0631p LIeJIOKYIIHY NMOPOANYHY CUTYalUjy, y3pacT JleTeTa U HeroB OJHOC
ca MajKkoM. Y NpoleHU HajBaKHUjer of CBUX MHTepeca, Hajoo/ber UHTepe-
ca AeTeTa, EBpONCKYU CyA MHCUCTHPA Ha HeT0BOj NPOLIEHU U3 NepCleKTUBe
JINYHOT pa3Boja ZieTeTa Koju oOyxBaTa BULIE JUYHUX PaKTOpa, HAPOUUTO
,y3PacT U 3peJsIoCT JleTeTa, IPUCYCTBO UM OJCYCTBO POAUTEbA, OKPYKEHe
U heroBa UCKycTBa“** Y KOHKpeTHOM cjyd4ajy, EBpolickoM cyay je 6uiio
jacHo za paszaBajambe JleTeTa oJ Majke ,He OW GUJIO Y UHTEPECY AEeTeTa, jep
je mpBH TyXuWJal [Majka] BepOBaTHO jeJUHO JIMIe Ca KOjUM OHO [AeTe] uMa
6su3ak oguoc“*® Jow jemad BakaH GaKTOp je OKOJHOCT LITO je OfBeLEHO
JIBOTO/IMILIbe JleTe 1BajliapCKor Ap»KaB/baHCTBA Koje ce J0ODPO YKJIOMUJIO

43 Hojaunzep u lllypyk, npecyna Benukor Beha, macyc 136.
* Hojaunzep u Illypyk, npecyna Benukor Beha, macyc 138.
45 Hojaunzep u llypyk, npecyna Benukor Beha, macyc 149.
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y HOBY CpeJUHY Y KOjoj >KHBU HENMpPEeKUAHO of goJsiacka’® (1o uspunama
NpUBpEMEHUX Mepa JiBe TO/iMHe, a 10 OJJlyuynBama npej Bennkum Behem
net roguHa). [IpoTekoM BpeMeHa, NpeMa MUIlLJbewy EBponickor cyza, ciabu
3Hayaj U ¢yHKuMja Xallke KOHBeHIHje 0 oTMHIM.Y YK/aname y HOBY cpe-
JIMHY je BaxkaH ¢akTop 3a o/6Hjarme MOBpaTKa Ha OCHOBY 4iaHa 12 Xamke
KOHBeHIje 0 oTMMIM,*® Tako /a je u3BpIIEHe OJyKe 0 MOBPATKy MOC/e
Jly>)ker BpeMeHa He caMo GecrnpeJMeTHO Beh W IITETHO MO Haj6o/be UHTe-
pece geTeTa.

[lojeauHuM cyaujaMa Benvkor Beha MpUByKJIa je MaXKby apryMeHTaldja
Beha y pesy koju ce ogHOCH Ha 06aBe3y Majke, Zia ce 300T JileTeTa BpaTu y
W3paen ynpkoc 3Ha4YajHUM IpenpeKaMa U M0 by HeTOBOJbHUM OKOJIHOCTH-
Ma.*® Muuubeme cyndja ce oBJie 0C/arba HE CaMO Ha IPaBO Ha MOPOJUYHU
KUBOT Beh U Ha c/10604y KpeTama: , Xalllka KOHBeHLja ce 6aBU HE3aKOHU-
TOM OTMHIIOM Jielle U KOHCTUTYyHIIe o6aBe3e 3a Ap)KaBe YJaHule Ja obe-
36e/ie XMTaH [T0BPATaK Jielle y Aip>KaBy U3 Koje cy oABesieHa. OHa ce He MOXe
TYMauUTH Ha HauMH KOju OM 06aBe3ao poAuUTe/ba WJIM HEKO JAPYro JHIle
KOje je 0ZiTOBOPHO 3a OTMHUIY /ia Ce M OHO BpaTH y Ty 3eMJby. TakBa 06aBes3a,
10 MOM Ca3Hamy, He IIOCTOjU HU N0 ApyruM nponucuma llisajuapcke. Kaga
6u ce Xalika KOHBeHI[Mja MPUMemUBaJa Ha TakaB Ha4WH, TO OU y CTBap-
HOCTH 3HAYUJIO Zia 6U JIMIle MOIJIO OUTH ‘OcyheHO’ [a »KMBU BaH 3eMJbe I10-
pekJia Ayryd HU3 TOAMHA IITO OU MoJpa3yMeBaso HU3 KOMILIMKALMja, U TO
caMo 3aTo LITO Ce cMaTpa /a je y Haj6o/beM UHTepecy AeTeTa Jla MMa KOH-
TaKT ca APYyruM poauTesbeM. [Io MOM MUII/bewY TO je CyNpoOTHO MpaBy Ha
NOIITOBaKe, U3Mehy ocTasior, NPUBATHOT KUBOTA KOje je 3ajeMyeHO 4Jja-
HoM 8 EBporicke KOHBeHILIMje Kao U NMpaBy Ha CJ000/Ay KpeTawa U3 4YJaHa
2 [IpoToko.a 6p. 4. [..] [[pema ToMe, cMaTpaM Jia 3a JOHOLIEkE OJJIyKe Ha
OCHOBY XalllKke KOHBeHIIYje HUje YONILITe peJeBaHTHO UCIUTUBATHU Ja JIU Cy

46 Hojauneep u Lllypyk, npecyna Benukor Beha, macyc 147.
47 Hojaunzep u Illypyk, npecyna Benukor Beha, macyc 145.

48 Hojauneep u lllypyk, npecyna Benukor Beha, macycu 145-146. EBponcku cyp je
3ay3eo CTaB Jia 6u ce Ha KOHKpeTaH cJly4aj Morjla IPMMEHHUTH Hberosa J0Taallkba
IIpaKca y Be3H ca IpoTepUBameM CTpaHala, IpeMa Kojoj ce, KaJla ce NpoLemwyje
Cpa3MepHOCT Mepe NpOTepUBama Koja ce OJHOCH Ha JeTe Koje ce YKJIONHUIO y
CpeAuHy y 3eMJbU fioMahuHy, Mopa y3eTH Yy 063Up Haj60/bU UHTEPEC U JO0OPOOUT
JleTeTa, a Hapo4yMUTO O030M/BHOCT MHOTellkoha ca KojuMa he ce geTe BepoBaTHO
CyOUYUTH y 3eM/bU OApeAMINTa, Ka0 M YBPCTHUHA JAPYWITBEHUX, KYJTYPHUX HU
NOpPOJAMYHUX Be3a U ca 3eM/bOM JoMallMHOM M ca 3eMJ/bOM ofpeAulITa. Mopa ce
y3eTH y 063Up U 036U/bHOCT NoTelkoha ca kojuMa he ce 4aHOBU MOpOAUIE KOjU
64 paTU/IX OPOTEPAHO JleTe BePOBATHO CyOYUTH Y 3eMJ/bU OApeJHIITA.

49 Behe je cMaTpasio la He IOCTOje Npenpeke 3a MajKy Ja ce ca [eTeTOM BpaTHu y
U3paen u Ja ce 360T TOra off the MOXe U OUeKHBATH /Jia ce BpaTu. Buzetu nacyc 88
npecyzne Beha y npeBozy Ha cpricku je3uk y dycHOTH 6p. 41.
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MOTHBHM ojpeheHOr JiMna 1a He XWBHU y HEKO] 3eMJ/bH ONPAaBAAHH ILITO je y
OCHOBHU OBe OJiJIyKe U CMaTpaM /ia je HeNpPaBUJIHO yJIa3UTH Y UCIIUTHBabe

THUX MOTHEAQ, jep CaMO TO JIKIle UMa IPaBo Jja 0 TOMe OfJIy4YH. "

Hojauneep u lllypyk je jesHa o, HajBXXHUjUX ofJiyKa EBporickor cyzaa 3a
JbYACKA NpaBa O NPHMeHU U TyMaueky XalllKe KOHBeHILIMje 0 OTMMIH, He
caMo 3aTo LITO je MpoMeHWJa paHujy npakcy Cyzga Beh u 3aTo LITO je MOT-
BpAMJIa IpUMaT 4JaHa 8 EBponcke KOHBeHIMje, IOHYAUIA TyMadehe CTaH-
JlapZia HajboJper NHTepeca JleTeTa Koje MOXKe OTKJIOHUTHU NPUMEHY OAJIYKe
0 NMOBPATKYy J0OHETe Ha OCHOBY Xalllke KOHBEHIIMje 0 OTMULM U oMoryhuia
3alITUTY NpaBa Ha NOPOAUYHHU XMBOT POJUTe/bA KOjU je OBeo JeTe U
Her0BO NPaBo /ja Ce He BPaTH y 3eMJbY U3 Koje je OTHILAO, a A IPU TOMEe He
Oyzie JIMILEH GJHUCKOT 0/IHOCA Ca ZileTeToM. EBPOIICKH cyJ| TpeTHpa OAJIYKY O
NOBpATKy JleTeTa UCTOBPEMEHO U Kao OZJIYKY O NOBPATKy POAUTEe/bA KOjU
ce IpUMapHO cTapa O JeTeTy, 300T Yera Ta oJJiyka 3aBpeDhyje mocebHy U
0/IBOjeHy IpOLIeHY O eBeHTYya/IHOj TOBPEe/IN Hel0BUX NpaBa y CBeTJIy YJaHa
8 EBporcke KoHBeHIHje.>!

4.1.2. X npotus JleToHuje>?

IIpoueHa Haj60/beT UHTEPECA AeTeTa U POAUTE/bA Y KOHTEKCTY 0/iBohera
JleTeTa y 3eMJby NOpeKJIa MajKe HalllJla ce TIOHOBO Ha JHEBHOM peJy Benu-
kor Beha EBporckor cyza Tpu rofuHe nocjie npecyse y npeamety HojiuHneep
u llypyk. EBpOIICKH cy[ je o mOHOIIema Te npecye 6e3 Behux mpobsema
U y pe[lOBHUM IOCTYyNIMMa npeJ, BehuMa [puxBaTao NpuMeHy yTBpheHux
Hayesa.>® ClIMYHO je 6MJI0 U y TpeaMeTy X npomue JlemoHuje, y KojeM je
Behe yTBpauio noBpeay uiaHa 8 EBporncke KOHBEHILIMje, aJld Ce HAa 3aXTeB
TyKeHe Jip>KaBe MUTake Halllo U npef Benukum Behem.

50 Mumbeme cyguje JlopeHueHa KojeM ce mpuApyHaa cyguja Kamajhujesa,
Hojauneep u lllypyk, npecyna Benukor Beha, 54.

51 Majka 6y mpeTprnesia HecpasMepHO OrpaHUYeHe CBOT IIpaBa Ha MOUITOBaHe

HOPOJUYHOT XUBOTA ako 6W GuJa mpuHyheHa Aa ce BpaTH ca CHMHOM y H3paei.
[Ipema ToMe, gouwto 61 o noBpefe WwiaHa 8 KoHBeHnHMje y moriey o6a TyXuoma
aKo 6M ce M3BPIIWJIA OAJIYKA O MOBPATKY APYyTor TyxHona y Uspaen.“ Hojaunzep u
Llypyk, npecyna Benukor Beha, nacyc 151.

52 Xv. Latvia, Application no. 27853/09, ECtHR Grand Chamber, Judgment (Merits
and Just Satisfaction) of 26 November 2013 (y ga/meM TekcTy: X npomus JlemoHuje,
npecyzna Benukor Beha).

53 Sneersone and Kampanella v. Italy, Application no. 14737/09, Judgment (Merits
and Just Satisfaction) of 12 July 2011; B. v. Belgium, Application no. 4320/11, Judg-
ment (Merits and Just Satisfaction) of 10 July 2012.
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[ToBox cmopa 6uja je ofJiyKa JIETOHCKOT CyZla O MOBPATKy JeTeTa y
AycTpanujy Kojy je Majka ocnopusa npef, EBpornckuM cynoM 3a JeyAcKa
npaBa Ha OCHOBY uWiaHoBa 6 u 8 EBponcke koHBeHUuje. 3a BpeMe 60-
paBka y AycTpa/dju, TJe je, OCUM JIETOHCKOI, CTeK/Ja WU ayCTpPasIhjCKO
JPKaB/baHCTBO,>* Z06WA je ZieTe M3 BaHGpavYHe Bese KOjy je 3acHoBasa
JlI0K je dopMasHO 6Uia y Opaky ca ApyruM MylikKapueM. UpeHTuTeT ona
HUje 6uo cayx6eHo yTBpheH. [locie moropiamwa ofjHOCa ca BaHOpaYHUM
MapTHEPOM, OHa Ce ca TPOrOoAMWIIKUM AeTeToM Bpatuia y JleToHujy. Me-
cell JlaHA KacHHMje, BAaHOpayHU NMapTHep je MOKPEHYo NMOCTYIAaK NpeJ CyAo-
BUMa y AycTpajiuju 3a yTBphuBamwe ouuHcTBa. CyJ je YTBPAUO OYMHCTBO
(Ha ocHOBY uMejJs nopyka, pororpaduja U meroBe UsjaBe) U JJOHEO OAJIYKY
0 3ajeIHUYKOM BpLIeHY POAUTE/bCKOT MpaBa. Y POKy Of, Mecel AaHa IO-
KPEHYT je MOCTyNaK 3a MoBpaTak AeTeTa y AyCTpasHjy NpPeKo LeHTPpaJHOT
M3BpIIHOT opraHa JleToHuje. J/IeTOHCKM CYZ,0BY Cy HAJ0KUJIU NOBpaTaK Je-
TeTa y AycTpa/ivjy U TO y BPJIO KPaTKOM POKY, OZ0MBIIH MajuyrHe apryMeH-
Te Jja MOCTOjU 030M/bHA ONMACHOCT /A ZieTe Oy/ie U3JI0’KEHO NCUXUYKO] Tpa-
yMU 360T pa3zBajama ofi Majke. Y kaji6eHOM MOCTYIKY MajKa ce 0CJOHUJIA
Y Ha MUILL/berbe BelliTaka 0 MOryhuM TpayMaMa 3a JileTe 0 KojeM ce cTapaJja
WCKJbYYMBO MajKa U Ipe foJiacka y JleToHwujy. [leTe je roBOpUJIO UCKJBYYUBO
JIETOHCKH M jeIMHO je ca MajKoM MMaJio 6JIM3aK oJHOoC. Majka ce mo3uBaJjia
Y Ha JIollle OZJHOCE ca OL|eM JleTeTa, UCTOPH]jY 3J10CTaB/batba U KPUBUYHE T10-
CTYINKe KOjU cy GUJIM y TOKYy NPOTUB Hera. HaBesa je U Ja je noBpartak y
AycTpasujy 3a by HAPO4YHTO TeXaK jep TaMO HEMa 3aMoCJIemke, 3 CAMUM TUM
HU MPUXO/Ie 3a CTaparbe 0 ce6u u Aetety.> XanbeHu cya je Te aprymeHTe
01010 Kao HeJl0Ka3aHe, y3 00pasjioxeme Jja IpegMeT NOCTyNKa He 00yxBa-
Ta oJJIy4YMBakbe O I0BepaBamy JeTeTa Ha cTapamwe Beh caMo meros noBpa-
TaK Ha OCHOBY XalllKe KOHBEHIIH]€, Te /]a 3aTO HUje y 06aBe3Hu Jia Mpolebyje
OMacCHOCT Of, ICUXWYKe TpayMe 3a JieTe, I0K Ce O pa3/o3MMa Majke NPOTHUB
noBpaTka y AycTpanujy HUje usjacHuo. Ofpesuo je pok 3a npezajy feTeTa
OLly Of] CBera /iBe HeJieJbe 10/, NPETHOM NPUHYAHOT U3BpLIEHa y3 NoMoh
jaBHOI M3BpLIKMTE/bA. Majka je 3aTpaku/a NPpUBpeMeHy Mepy oOjJiarama
W3BpIlIea, aJld pe Hero LITO je OAPXXaHO POYHUIITe OTal, Ce MO0jaBUO Y
JleTOHUjU U NPUJIUKOM IOCETe OJBEO je JieTe (TPOTOJUILIBY AEBOjUULY) Y
EcTtoHujy, ogak/e ce ca oM BpaTuo y AycTtpaiujy. [lap Mecenu KachHuje,

54 [lojefuHKM ayTOpU HaBOJe Jia Ce MajkKa OJpeKJa JIETOHCKOI JpiKaB/baHCTBA
IPUJIMKOM IIpUjeMa y ayCTPaJMjCcKO Ap:KaB/baHCTBO. Kao M3BOp HaBoje mpecyay
Benukor Beha, macyc 9. Bugetu Beaumont et al. 2015, 40. Mehytum, Besnko Behe
y nacycy 9 HaBoAu Jia je Majka O6uJia ApKaBJbaHKa JleToHuje koja je 2007. roguHe
Takobe cTeKJla U ayCTPaJIMjCKO JpXKaB/baHCTBO.

55 X v. Latvia, Application no. 27853/09, ECtHR Chamber, Judgment (Merits and
Just Satisfaction) of 13 December 2011, nacyc 20 (y masbeM TekcTy: X npomus
JlemoHuje, npecyzna Beha).
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cyA y AycTpaiuju JOAe/NO je Oy CaMOCTaJIHO MPaBo Ha CTapame O JAETETY.
Majka je mo6usa mpaBo Ha Bubhalbe JleTeTa [oJ, HaZi30pOM COLIMjaJTHOT paj-
Huka. Cyz joj je 3abpaHMO Jja KOMYHHUIIMpa ca JeTeTOM Ha JIETOHCKOM [0
IeroBe jeflaHaecTe TOAMHE, Kao U Jla KOMYHHULKMpA ca MeANjUMa, cayxbaMa
3a CTapame 0 Jlely, LIKOJIOM U PoJuTe/bMMa Jlelle Koja noxabajy ucTe ycTa-
HOBe Kao U meHo geTte.’® Jla 6u 6usa y MoryhHocTu Aa Buba JeTe, Majka ce
npeceauna y Aycrpanujy.>’

[Ipen EBponckuM cyzioM 3a JbyZicKa NTpaBa MajKa je TpakuJa Jia ce yTBpAHU
oarosopHocT JleToHuje 360T 0JJIyKa 0 IOBPATKY JEeTeTa Koje, TpeMa kheHOM
MULL/bEY, HUCY Ha aJleKBaTaH HAaYMH MpOLieHU/Ie Haj6oo/bU UHTEpEC JeTe-
Ta HUTHU Cy Ha/IJIEXXHU OPraHU y3eJU Y 003Up CBe OKOJHOCTH MPUIUKOM
JloHo1ewa ogyke. [IpBu nyT nocsie npegmerta Hojaunzep u Lllypyk, Bearko
Behe je OMJIO y CUTYaLUjU A MPEUCHHTA Havesla YCTAHOBJ/bEHA Y PaHU]oOj
oaayuu. Benuko Behe je BehnHoM ryiacoBa (feBeT npeMa ocaMm) YTBPAUJIO
NOBpeJy NMpOLeCHOT Jiesa 4iaHa 8 360r mpomycTa JIETOHCKHX CyAOBa Ja
JleTa/bHO UCTUTAjy CBe pesleBaHTHE OKOJIHOCTH y CBET/Iy Haj0oJ/ber HHTepe-
ca JieTeTa, 2 HAPOUYMTO apryMeHTe O U3y3eTKy M3 uiaHa 13, ctaB 1, Tauka 6)
Xalke KOHBEHI[Mje 0 OTMUIH, KOjU CYy BaXKHHU 3a MPOLeHY HajO00Jber UHTe-
peca zeteTa. [IponycT JIeTOHCKOT cyza Jia y3Me y 063Up HaJsla3 [ICUX0JIoTa 0
TpayMaTCKUM IocjeJMljaMa o/iBajama 0Jf Majke 6MO je [JIABHU OCHOB Jia ce
YTBPAH J1a je [OLILJIO [0 MOBPeJie TO3UTHBHE MpOliecHe 06aBe3e U3 yaHa 8
EBporncke KoHBeHIHje,”® aiu je JOAaTHU OCHOB GUO M IPOMYCT JIETOHCKUX
Cy[0Ba Zia pa3MOTpe HaBOJie Majke 0 TOMe /ia JIX je 6uJia y MOTyhHOCTH Ja
nobe 3a cBojoM hepkoM y AycTpasujy U Jia ca FOM TaMO OCTaHe y KOHTaK-
Ty.>® KpUTHKa JIETOHCKUX Cy/l0Ba 3aCHOBAHA je Ha HEKOJIMKO MPOKJIaMOBa-
HUX HadeJsa u3 npecyae Hojauneep u lllypyk, on nponycTa Aa ce pa3Ju4uTH
VMHTepecHu jefIHAKO oZMepe, 0 HauMHA Bohemwa NOCTYIKa, yTBphHUBawma U
3alITUTe HajOOJ/beT MHTEpeca JleTeTa, YaK U pOKOBa KOjH YIIPKOC pa3/jio3uMa
XUTHOCTHU MOpajy GUTHU yTBpheHH uMajyhu y BUAY 0CET/BUBOCT CUTYyalHje
W M0JIOKAj TPOTOAMILII-Er JeTeTa Yy JpaMaTH4yHO] 60p6H pojuTe/ba 3a
poauTesbcka npasa. Cynosu y JleToHUjU MOpaJiv Cy NaK/bUBHje Ja Mpole-
He Jia JIM je 3a JeTe 3aucTa OMJIO Haj6oJ/be Jla 10 XUTHOM IOCTYNKY 6yze
BpaheHO HaKHAJIHO MpoHalheHOM OIly U 0Jy3eTO O/ MajKe ca KOjoM je, cac-
BUM jacHO M 0e3 HaJja3a BelITakKa, MOpaJjo UMaTH 6JiM3aK ofHOC. Besnnko

56 X npomus JlemoHuje, npecyza Benuxkor Beha, nacyc 32.
57 X npomue Jlemonuje, npecyna Bexnxor Beha, macyc 33.

58 H3BewiTaj JleToHUje O H3BplIewy Npecyfe Koju je moctaB/beH Komutery
muHucrapa CaBetra EBpome. https://search.coe.int/cm/Pages/result details.aspx?
ObjectID=09000016805c5240, nocnenwu npuctyn 30. centeMbpa 2021.

5 x npomus JlemoHuje, npecyza Benukor Beha, nacyc 117.
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Behe je yBesio U jeiaH HOBH 3aXTeB: KaJja JJIOHOCE OZJIYKY /i Ce JleTe BpaTH
y 3eMJby YOOHU4YajeHOT GOpaBHINTA, CY/IOBH MOpPajy Aa YTBPAE /ia JIU CY Y TOj
3eMJbU IpeJly3eTe oATroBapajyhe Mepe o6e36ehema, a y cay4ajy Aa nocroju
PU3HK Ofi MOBpaTKa, Ja JIM Cy Mpeay3eTe KOHKpeTHe Mmepe 3amrture.®
MebhyTum, nobesa npes EBponcKUM CyAoM 3a TYKUTE/bKY je 6ujIa y3anyaHa
jep je cTurja cyBulle KacHO.

YumweHHlle y OBOM NpeAMETy joll ApPAacTUYHHUje MOKa3yjy He3aBUAH
M0JI0Kaj POANTE/bA 3a KOT HALIMOHAJIHY CY[J0BU yCTAaHOBE Jia je He3aKOHUTO
OZIBEO JieTe Y 3eMJby NOopeKJia. TepeT Koju Cy MajLlii HaMeTHYJIA ayCTPaJIUjCKU
Y JIETOHCKHY CyZJOBU 33jeIHO CTaBUJIM CYy je y CKOpo HeMoryh moJjioxaj u npej
BpJIO TeXakK U360p. /Jla 61 3aapkasia KOHTAKT ca JEeTETOM U YMambuiaa Tpay-
MY KOjy JileTe TPIH O 0/iBajakba MPOTHO3UPAHY ¥ ICUX0JIOLIKOM BelITayeHy,
OHa Ce IIoJ BpPJIO TELWKUM U NPAKTUYHO Ka3HEHUM YCJIOBUMa Koje joj
je HaMeTHYO ayCTpaJIujCKU CyJ, Ipecesusa y 3eMJby y KOjOoj HUje MMaJa
3amnocjeme, 6e3 U3BeCHOCTH 0 6yayheM HauuHy XUBOTA U MepaMa Koje 6u
CyZCTBO AycTpa/ivje MOIJIO NIpeJly3eTH NPOTUB kbe. Bpeau noacetutu ja je
MajKa HeIlocpeZHo Ipe oABohera caMoCTalHO BPLIK/IA POAUTE/LCKO MPABO,
JIOK OTal| y TOM TPEHYTKY HHUje 3BaHUYHO HU 6GMO POAUTE/b, 1A TAKO HUje HU
MOrao Jia y»KMBa [IpaBo Ha cTapake HUTHU IIPaBo Ha Bubambe AeTeTa. Y CBOM
MHUILL/beRY Y3 Ipecyay, cyauja [luato AnbykepKH je cMaTpao ja ynpaso 360r
THX OKOJIHOCTH HHje HU JOLUIO /0 HE3aKOHUTOr ofBohema HUTHU je MOr-
JIO GUTH pedyu 0 HE3aKOHUTOM 3aJjpiKaBamy. JJpyruM peunMa, HUje yOmITe
61J10 MecTa 3a NpUMeHy Xalllke KOHBEHI[Mje 0 OTMHULH.

4.1.3. 3ak/myyum o ogHocy usmehy Xallke KOHBEHLMje 0 OTMULM fele U
ysiaHa 8 EBporicke KOHBEHUMje O 3aLUTUTH JbYACKUX MPaBa

Y cBojoj mpakcu EBporicku cyz ce 6aBU TyMaderweM oJjpeiaba MEPOaB-
He KOHBeHIHje moJsiazehu oJf cTaHAAapAa Hajoo/ber MHTepeca JieTeTa Koju
J103B0JbABA [Ia Ce Y3MY V¥ 0631P CBe OKOJIHOCTH KOje MOTry OUTH O] 3Ha4yaja 3a
JIOHOIIEH:€ OJIJIYKe O TOME Jla Ce Hape iU IOBpaTakK JleTeTa y 3eMJby y K0joj je

0 Tlonasehu on MoryhHOCTH Ja CcynoBH 0AGHjy MOBpaTaK JeTeTa y clydajeBUMa
Ka/ia IOCTOjU 030M/baH PU3UK a OU OBPATAK U3JIOKUO JieTe PU3UUKOj OTTAaCHOCTH
WJIM TICHXUYKOj TPAayMU WJIM ra Ha APYrd HAuWH [J0BEO ¥ HEMOAHOII/BUB MOJI0XKAj,
3akoHozaBal EBporicke yHHUje cyrepuile CyJ0BUMaA JipXKaBa WiIaHHUIA Ja Ipe Hero
IITO OJJyde Ja oJ0Wjy IOBpaTak pa3MOTpe Ja JIM Cy Npejy3eTe oArosapajyhe
Mepe Kako 6U Ce [eTe 3alUTHUTHIIO Of, 030U/bHOT PU3KKA KOjU Ce HABOAH Y 4IaHy
13, craB 1, Tauka 6) Xamke koHBeHIHUje u3 1980. rogunHe. Council Regulation (EU)
2019/1111 of 25 June 2019 on jurisdiction, the recognition and enforcement of de-
cisions in matrimonial matters and the matters of parental responsibility, and on
international child abduction, O] L 178, 2. 7. 2019, npeamb6ysa, nacycu 44-45.
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MMaJio yo6r4ajeHo 60paBUILITe Y TPEHYTKY Npecesbera. Mako EBporncku cyz
HayesIHO MMa CTaB U A06py BO/bY Ja TyMadM 4jaH 8 EBporcke KOHBeHIMje
y cBeTJ/ly 06aBe3a ApxaBa M3 Xalllke KOHBEHLHje 0 OTMHULU Jielle, Hecarjiac-
HOCTH cy Moryhe, Yak ¥ peJBUAbUBE, 300T pa3/JIMYUTUX IPETIOCTAaBKU Ha
KOjuMa Cy 3aCHOBaHe Te /iBe KOHBeHLUje. [loK je Xalllka KOHBeHIMja poLe-
JlypaJIHOT KapaKTepa M 1oJla3u oJ, 060pHuBe NpeTNoCTaBKe Jia je MoBpaTak
y 3eMJ/by yoOuYajeHOr GOpaBUIUTA y Haj60/beM MHTepecy JeTeTa, Ipakca
EBporickor cyza rnoJiasy o, He3aBUCHe NpolieHe HajboJber MHTepeca JieTe-
Ta Koja obyxBaTa IpPOIL|eCHONpPaBHE U MaTepHjaJIHONpPAaBHE TapaHIyje U3
obusiactu myfckux npasa (Keller, Heri 2015, 273-274). llpeanoct kojy EB-
POIICKH CyJ ITpy»Ka rapaHijaMa us 4iaHa 8 EBporncke koHBeHIMje Moryhe
je OCTBapUTH Ha BHILIE HAYMHA, Ha NMPUMEP: NMPU3HAKEM CTaTyca BHIIET
npaBa EBpoIckoj KOHBEHIUjU (MHCTPYMEHT jaBHOT IOPETKA), IPOBEPOM
NOIITOBama MPOLECHUX rapaHLiMja U3 4IaHa 8 y MOCTYNKYy OAJyYHBama O
NOBpPATKy JAeTeTa, APYKYUjUM TyMademeM CTaHJapjAa Haj6bosber HHTepeca
JleTeTa Ha KOjU ce oc/Jama M Xalllka KOHBeHIIMja 0 OTMHUIY WU APYKIYUjUM
TyMayeweM U3y3eTaKa U3 4iaHa 13 Xalllke KOHBeHLIMje 0 OTMUIY ¥ OJJHOCY
Ha TyMauele HallMOHAJHUX cyZoBa. be3 063rMpa Ha MexaHU3aM NpyXamba
NpUOpUTETA YIaHy 8, U3 ONLITer peXkxuMa NpUMeHe U TyMadyewa EBporcke
KOHBEHIIUje, a HApOUYUTO Y CTBapuMa ofiBohema Jelle, jacHO je Aa npume-
Ha Xalllke KOHBEeHIIUje 0 OTMUIIM 3aXTeBa 0/ HALlMOHAJHUX OpraHa JpxaBa
yj1aHUuLa EBporncke KOHBeHIMje 0 JbYJCKUM IpaBUMa HbeHY IIPUMEHY Y CBUM
¢dazama mocTynka WM, peueHo je3nKOM Ipecyze v npeamety Hojauneep u
lllypyk, HAIMOHAJIHYU CYJI0BU CY IY>KHH []a CIIPOBEAY , TEME/bHO UCITUTUBAE
[[eJIOKyITHEe NOPOAMYHE CUTyalHje ¥ YUTAaBOI HU3a YHHHWJIALA... ¥ Jia CIIPO-
BeJly YPaBHOTEXXeHY U pPasyMHy NpOILeHy MHTepeca CBUX JIMLA IIPHU TOMe
BoZiehu pauyHa o ToMe WITa OM GUJIO HAjOOJ/be pellere 3a OTETO JIeTe y
KOHTEKCTY 3aXTeBa 3a HEroB NOBpaTaK y 3eMJby mopekja“®! Ympkoc pa-
LIMPEHOM CTaBY y TEOpHUjHU Ja je y npeaMmety X npomus JlemoHuje EBpor-
CKM cyf, y6J1aXkuo ycioBe Koje 4iaH 8 HaMehe HallMOHAa/JHUM OpraHuMa y
npuMeHu Xalike kKoHBeHIMje o orMunu (Fawcett, Shuilleabhain, Shah 2015,
13-15; Kvisberg 2019, 91; Beaumont et al. 2015, 43),°? noce6Ho y aeJ1y Koju

61 Hojauneep u Lllypyk, npecyna Benukor Beha, macyc 139.

62 y npeamety X npomue JlemoHuje EBPONCKM CyZ, je 3auCTa HANpaBHO jeHY
orpazy on oajayke y npeamety Hojauneep u Llypyk (,Y oBuM okonHoctuMa Cyp
cMaTpa [Jia je moTpeOHO Jia pasjacHU Ja HmeroBd Hasasu y macycy 139 mpecyge
Hojnunrep u llypyk He mponucyjy Hadesa 3a nmpuMeHy XallKe KOHBEHLHje Of,
CTpaHe HalMOHAJIHUX cyjoBa. X npomue JlemoHuje, npecysa Benukor Beha, nacyc
105). Unak, EBporicku cyp ce U JjaJbe ociama Ha OJJIYKYy y npeamety HojauHzep
u llypyk, KoK je, npeMa MUILbeHY NOjeAMHUX CyAHja, CTaHAAPA ,ePeKTUBHOT
WCIUTHBaba OKOJHOCTU® U3 mnpeaMetra X npomus JlemoHuje y CyLITHHU UCTH
Kao cTaHgapf u3s npecyzpe Hojauueep u Llypyk: Y cBetny Hojaunrepa u llypyka,
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Ce 0ZJHOCH Ha TEMeJbHO UCIIMTHBAe CBUX pesieBaHTHUX okoHOCTH (Keller,
Heri 2015, 285), cTaB u3 npecyzne Hojauneep u lllypyk o cTanzapay NpoleHe
noJioXaja JeTera y cBeT/Iy 4wiaHa 13, ctaB 1, Tauka 6) Xalike KOHBEHLH]e
NOHOBO je noTBpheH y oguyuu M. K. npomus I'puke® us 2018. roaune (Celis
Aguilar 2020, 239). YoctanoMm, ogsyka y npegMmety X npomus JlemoHuje
yKa3yje Ha 3Hayaj CTpy4YHe NICHXO0JIOLIKe NPOLieHe CTakba JieTeTa U HberoBor
0JlHOCa Ca poAuTes/beM 0TMUYApOM KOjy Cy HAallMOHAJIHU OpraHU AYXHU JAa
y3My y 003Up y NOCTYIIKY Ha OCHOBY Xalllke KOHBeHIUje. EBporncku cyf ce
U fasbe Kpehe y okBUpY M3y3eTaka NnpeABuheHux XallkoM KOHBEHIIMjOM O
OTMHLHM — 3aXTeB Jia Ce I10JI0XKaj AeTeTa U LeJIOKYITHe MOPOAUYHE TPU/IH-
Ke TeMeJ/bHO HCIHTAjy Y CMHUCAY M3y3eTKa M3 4iaHa 13, craB 1, Tayka 6)
paju 3alITHTe IMpaBa U MHTepeca JeTeTa, He 61U CMeo Ja ce TyMayd Kao
Jleporupame Xallke KOHBEHIIMje 0 OTMUIIM JeTeTa.

Y okoJIHOCTHMMa KaJjia je IOCTaJIo MPaBUJIo Jia je OTMHUYap POAUTE/b KOjU
ce MPUMapHO CTapa O JeTeTy, I0CTaB/ba Ce M 3aXTeB Jla Ce OJJy4YHBaby
OPUCTYNH WMajyhu y BUAY HWHAWBUAYAJHY CUTyaldjy U KOHKpDETHe
YHMIbEHUIIE PaJd LUBHOT U €BOJIyTMBHOI TyMayerha XalllKe KOHBeHuuje.%
Kao nocebaH kpuTepujyM, He3aBUCHO 0]} Haj6o/ber UHTepeca JieTeTa Koju
HeCyMHUBO IO/ipa3yMeBa OJp)KaBame OJIMCKe Be3e ca POAUTE/bEM, jaB/ba
ce ¥ MOTYhHOCT pouTe/ba Jla HAyCTH 3eMJby NopekJia. O/1/IyKa o OBPaTKy
JleTeTa UHAVMPEKTHO Ha/laXke U poJUTe/by OTMUYAPY Ja ce BpaTH ca JeTe-
TOM jep y CyIpOTHOM MOXe Jia U3rybu OJIMCKy Be3y ca JeTeToM. /lok je y
npegMety HojauHzep u Illypyk EBpoIICKM cyz paclipaB/bao 0 TOM Npo6JeMy
He 3ay3uMajyhu jacaH cTaB, y npeamety X npomus JlemoHuje ctaB EBporn-
CKOT Cy/la je HelITO jaCHUju, BepOBATHO [eJI0M U 3060T OYUIJIEJHO JIOLIET
M0JIOXKaja MajKe MPOy3pOKOBAHOT Mpeces/bemeM y AycTpaliujy.

OBaKBH NpPOLECHU HeAOCTalM y fAoMaheM NMOCTYNKY JJOBOJbHU CY Ja Ce YCTaHOBH
noBpeZia 4jaHa 8, MOLITO HUje CHPOBELEHO ‘NPOAYOJ/bEHO, OJHOCHO, y HOBOM
»kaprosy Besnkor Beha ‘edpeKTHBHO’ HCIIUTHBae Koje 3axTeBa 4jaH 8. Y cyITHHY,
Besnnko Behe je noHoBo mpumeHusio Tect u3 Hojuuurepa u llypyka.” Muuuberme
cynuje [lunTa ne Anbykepkuja y3 npecyay Benukor Beha y mpegmety X npomus
JlemoHuje, ctp. 46. O ToMe cBeZjouM U caMa OZJIyKa y JIETOHCKOM IpeAMeTy jep ce
U oBJie Besmmko Behe 6aBUJI0 OKOJIHOCTHMMA KOje je HALlMOHAJIHU CyJ| NPOMYCTHO Ja
y3Me y 063up, ILITO je U JJ0BeJIO 0 NoBpejie 4/aHa 8.

63 HaluoHa/HM CYyZOBM MOpajy ce TMOCBETHTH TeMe/bHOM HCIHTHBAMY

L[eJIOKYIIHe MOPOJUYHEe CUTyalldje W YUTaBOor HU3a uuHwiaaua.” M. K v. Gréce,
Requéte no 51312/16, Arrét, ler février 2018, macyc 75.

64 Mumbeme cyguje lluuTta ge AnGykepkuja y3 mpecysy Benuxor seha y mpes-
MeTy X npomus JlemoHuje, 42.
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4.1.4. Ilpakca Cyda Ha ocHosy uaaHa 3 [Ipomokoaa 6p. 4

Y koHTeKkcTy npakce EBpoIckor cyAa Mopa ce moMeHyTH U 4iaH 3 IIpo-
ToKoJs1a 6p. 4 y3 EBporicky kKoHBeHIUjy (3abpaHa MmpoTepuBama CONCTBE-
HUX Jip>KaB/baHa M MPaBO CBAKOI Jla Ce BpPaTH y CBOjy 3eMsby).%> Ha mpBu
nor/ej yUsrjaesa Aa je Ta oApezda MepojiaBHA 3a OJAJIYKe O NMOBPATKY Je-
TeTa U pOAUTE/bA KOjU Cy ApPXKaBJ/baHU JpxKaBe Cy[a KOjU OAJydyje O Io-
BpaTKy Ha OCHOBY Xalllke KOHBeHLHje 0 oTMULU. MehyTumMm, cysehu no
IpaKcy, IPUIPEMHUM paZioBUMa U KOMeHTapuMa y3 Ty ofpezby, Moo 6U
ce pehu Jja To NpaBO HUKAJla HUje UCIyHUI0 ob6ehame Koje mpyxa y CBOM
TekcTy.®® [Ipakca je BpJIio CKpOMHa: 0J, CTylarba Ha cHary [lpoTtokosa 6p. 4
Jl0 JlaHac JJOHETO je cBera cejamMjieceT OfJyKa, koje cy BeNMHOM ofJj1yKe 0O
JleTUMUYHO] WM MOTIYHOj HeIONYIITEHOCTH 3aXTeBa, a TeK Y MajJioM 6pojy
cJlydajeBa caZip>ke MepUTOpHaA pa3MaTpamsa. llTo je jowr BaxkHUje, 10 JaHAC
HUjefHOM ofiykoM EBponckor cysa HUje yTBpheHa noBpeza uiaasHa 3 Ilpo-
TOKoJIa 6p. 4.

[IpaBo Ha NoBpaTakK y CBOjy 3eMJby U3 4iaHa 3 [IpoTokosa 6poj 4, Ha oc-
HOBY TIPUIIPEMHMUX PaZloBa, HUje 6e3yCcJa0BHO” U He OJJHOCH Ce Ha Mepe MpH-
BpeMeHor kapakTtepa.®® ¥ npeamery Bouya npomue PymyHuje, TyKuTe/bKa
ce mMo3uBaJsa, U3Mehy ocTasior, 1 Ha NMpuMeHy WwiaHoBa 2 U 3 [IpoTokosia
6p. 4, jep cy oJilyKke PyMYHCKHUX CyJl0Ba OTPAaHU4YUJ/Ie HeHO NPABO /a *KUBU
y PymyHuju. EBporncku cyz je ofiyduo ja 3axTeB pasMOTPU CaMoO y CBeT-
Jqy 4yjiaHa 8 EBpomncke KoHBeHIUje, 6e3 HeKor nocebHOr o06pasJioKera
OoCHM yoOHW4ajeHor, Aa je caM rocrnojap Kajavddukaldje, ofHOCHO Aa UMa
oBJjauhemwe Aa KBalupUKyje NPaBHO NMHUTame Koje ce MOCTaB/ba ¥ JaTOM
cay4ajy, a TUMe M noBpeay EBporncke koHBeHuuje.®® Majka, JpkaB/baHKa

65 TIporoxos 6p. 4, wiaH 3 (3aGpaHa MPOTEPHBAbA CONCTBEHHX [PKAB/bAHA):
,1. HUKO He Mo)xke OUTHM NpoTepaH, GUJIO MOjeJUHAYHOM 6GHJIO KOJEKTHBHOM
MepoM, C TEPUTOPHUje pKaBe YHjH je Ap’KkaB/baHUH. 2. HUKO He Moxe GUTH JIMLIeH
npaBa Ja yhe Ha TepUTOpHjy ApXKaBe YMjU je ApxKaB/baHUH.

66 3aGpana npoTepuBaa je ancoyTHa. Y npeameTty Causenko npomue Jlemonuje
EBpornicku cyp je To u notBpauo: ,Yaan 3 [IpoTokosia 6p. 4 rapaHTyje ancoayTHY U
6e3yCJIOBHY CJ10604y Jp)KaB/baHUHY Of NpoTepuBama.” Slivenko and Others v. Lat-
via, Application no. 48321/99, ECtHR Grand Chamber, Decision on Admissibility of
9 October 2002, macyc 77.

67 Explanatory Report to Protocol No. 4 to the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms, securing certain rights and freedoms other
than those already included in the Convention and in the first Protocol thereto, 16
September 1963, nacyc 28 (y nasbeM TekcTy: Explanatory Report).

68 Explanatory Report, macyc 26.

9 Voica v. Romania, Application no. 9256,/19, Judgment of 7 July 2020, macycu
42-43.
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®pannycke u Pymynuje, mopeksioMm PymyHka, npecenuia ce y PymyHujy ca
JiBa Jiledaka, ofi TPHY U IIecT rofMHa, ocje ofJyKe PpaHIyCKOT CyZa KOjoM
je CyA pacTaB/beHUM, aJlM jOlll YBeK Hepa3BeJleHUM pOAUTe/bUMA J0JeN0
3aje/JHUYKO BpIlere POAUTe/bCKOr NpaBa M yTBpAWO Ja he GopaBuILTe
Jlelle GUTH ca MajkoM, Koja je y To BpeMe xuBesa y ®panuyckoj. Ortar je
Jl0610 nmpaBo Ha Bubamwe. ToM ofJIyKOM cy[ je oApeano 1a pOAUTEbU UMajY
obaBesy Ja ce MehycobHO HHPOPMHUILY y Caydajy Aa IpoMeHe 6opaBuiuTe,’”
KaKo O6M ce Ha OAroBapajyhy HauMH OpraHU30BaJIO BpIleHe POAUTE/bCKOT
npaBa. Cyz je Takohe HaloXKMO poJUTe/bUMa Ja Ce KOHCYITYjy y CTBapHU-
Ma Koje ce ofHOCe Ha J06po6uT gene.’t JoK je Tpajao MOCTyImaK Mo »asl-
6 NPOTUB Te OJJIYKe, MajKa je 0Ji CBOT NOCJ0JAaBLA A06HIa TPOrOJULIU
yrosop o paay y PymyHuju. /IBa Mecela npe npeceberba 06aBecTHIIA je oLa
0 HaMepH Ja HanycTu PpaHLycKy U Jja NoBeJie Aelly ca co60M, ajlu OTall
HHje OJroBOpPHO Ha Ty mopyky.”? Kaja ce mpecesusia, obaBecTuia je ona
0 HOBOj agpecu. OTarl je, 3aTUM, Y MOCTYIKY 110 >KaJI0K mpes ppaHIyCKUM
CYAOM YJIOKHMO 3axTeB 3a NoBpaTak Aele y PpaHnycky. Majka je ca cBoje
CTpaHe IOJiHesa 3aXTeB UCTOM CYAy Jia 0406py NpoMeHy 60paBMILITaA Jielie
Y /1a joj OBEPY CaMOCTA/IHO BpIIee POJUTE/bCKOT NMpaBa.’> AnesalioHu
cyn y [lapusy onb6uo je ob6a 3axTeBa. 3axTeB olia je oAOUjeH U3 JBa pasJo-
ra: 360r Tora IITO HUje NTOKPEeHYO MOCTYyIaK 3a MOBpaTakK Jelle Ha OCHOBY
Xalke KOHBeHI[Mje O OTMHIIA Y IITO HUje TPaXKHO Jia Jlelja OyAy moBpeHa
beMy. 3axTeB Majke je ofbujeH 360r Tora IUTO Npecebewme y PymyHUjy
HUje caMo Mo ce6GU NpeACTaB/bajlo ONpaBJaH pasJor 3a MPOMEHY OJJyKe
0 3ajeJHUYKOM BpIIelky pOAUTe/bCKOr NpaBa. OTarl je MOTOM Ipej, pyMyH-
CKUM CyZ,OM NOKPEHYO NOCTyNaK 3a MOBpaTak Jelle U PYMYHCKH Cy[OBU
Cy 3axTeB YCBOjUJIU. Y TOKY Tpajalkha INOCTYNKa, MajKa je HEKOJIMKO IyTa
omoryhusia o1y aa BUJU Aedyake y PymyHuju u y ®pannyckoj. Kaga je Ane-
JIALMOHMU cyA y [lapusy KoHayHO JOHEO OAJIYKY IO KaJiOH, ABe TOAMHe I0-
cJle [OHOIlewma MPBOCTeNEeHe OAJIYKe, IOTBPAHO je OJJYKY Ja POLUTes/bU
3ajeJHUYKH Bpllle POAUTE/bCKO PABO, a/lv je cMaTpao Ja Majka BUILe HUje

70 Mpenopyka Komurera munncrapa CaBeta EBpOIe 0 CripedaBary M pellaBarmy
CropoBa MOBOJOM IIpece/bera AeTeTa CaApKU U NpeaJsor Ja poguTe/b KOjU UMa
HaMepy Jia ce Npecesy ca JeTeTOM NPETX0AHO O TOMe 06aBeCTH APYror poAUTeba.
Y nojeguauM apxaBama (/laHcka) TO je ¥ 3aKOHCKA 06aBe3a pojuTe/ba KOju MMa
HaMmepy Ja ce npecend. Recommendation CM/Rec(2015)4 of the Committee of
Ministers of the Council of Europe to member States on preventing and resolving
disputes on child relocation adopted on 11 February 2015 and explanatory memo-
randum, HaueJsio 4(2) u nacycu 54-58 o6jalmema y3 [Ipernopyky.

"L Voica v. Romania, nacyc 7.
72 Voica v. Romania, nacyc 13.

73 Voica v. Romania, nacyc 16.
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nojo6Ha Ja ce crapa o Jelu jep je jelHOCTpaHO NpOMeHUJa GOpaBUILTe
Jlelle U oJiBeJia UX y PyMyHHUjy, Te je Tako crnpeuynsia ona Aa Buba geny. Ctora
je AneslaMoOHHU CyJ[ MPEWHA4Yro OAJIYKY O IOBepaBamwy Jelle U o4pefuo Ja
he gena Hafla/be 60paBUTH KOJ olja y PpaHIyCcKoj, Te je A,03BOJIMO Ja MajKa
Buba geny, aau camo y ®panuyckoj. 06a poauTes/ba MOpajy Aa ce carjace
npe cBakor ojiBohema gene BaH Opannycke.’* Maza je EBporcku cya y Tom
npeAMeTY UCIMTHBA0O HA4MH Ha KOjU je pyMYHCKH CyZ, IPUMEeHHUO 4JaH 13,
cTaB 1, Tauka 6) Xallke KOHBEHI|Hje O OTMHULU, HUje YTBPJUO NIOBpeSy 4Jia-
Ha 8 EBpolicKke KOHBeHLMje, alli Tpeba HAllOMEHYTH Ja Ce MajKa y OBOM
npeJMeTy HUje II03BaJla Ha ICUXUYKY TpayMy Kojy 6M Jella npeTpIeJa 360r
0/lBajarba OJ] e HUTH Ha HellOJHOI/bUB 110J10aj y KoMe 64 ce Hallla Beh
je cBOjy apryMeHTal{jy 3aCHOBaJIa Ha pPU3UKY OJ IOPOJUYHOT HaCU/ba, KOjy
HU PYMYHCKH HU QPaHIYCKH CyJ, HUCY TPHUXBATHJIIH.

Kaza je y nuramy 3abpaHa NnpoTepHBama, NMOCTABUJIO Ce NMUTame JAa
JIM TIoA Ty 3abpaHy clajia U eKcTpajulija (CMTyalyja aHaJOTHA OHOj ca
KOjOM ce cyo4yaBa pOoAUTeE/b KOjU je NpUHyDheH Jia HallyCTH 3eMJbY ¥ CIy4dajy
Jla je HaJIOXKeH moBpaTak Jeteta). CtaB EBpoImcKor cyaa je ma oJJiyke o
eKCTpaJuLMjHU He MPHUINAZAjy NT0J/bY IPUMeEHe Te oApenbe jep HUCY TpajHOT
kapakTepa. OCHOB 3a TakaB cTaB EBporcku cyj Ha/la3u y objallibery, U3He-
TOM jOlI Y TPUIIPEMHUM pajioBUMa’> U MOTBPHEHOM Y JIOIHUjUM Yy TCTBU-
Ma o0 npuMeHH 4iaHa 3 [IpoTokosia 6p. 4,7° ma mocTymnak ekcTpajuiyje He
npunaja nosby npuMeHe Te ogpenbe. [losuBajyhu ce Ha aHasorujy ca mno-
CTYNKOM eKCTpaulyje, U 360T IpUBPEMeHOT KapaKTepa OfJIyKe o MoBpaT-
Ky pAeteTa, EBponcku cyn je y ABa HaBpara, y npegMmeruma A. b. npomus
Hoscke’” u Cmeyukesuu npomue Ykpajuxe,’® Hamao ga ce Ta ogpenba He
IpUMelbyje Ha OfJIyKe O IOBPATKY JieTeTa Koje Cy JJoHeTe Ha OCHOBY XalllKe
KOHBEHIHje 0 OTMUIU.”?

7+ Voica v. Romania, nacyc 35.

75 Explanatory Report, nacyc 21.

76 Guide on Article 3 of Protocol No. 4 of the European Convention on Human
Rights, axxypupan 30. anpuia 2021, nacycu 27, 33.

7 A B c Pologne, Requéte no 33878/96, Décision finale sur la recevabilité, 13
mars 2003.

78 Stetsykevych v. Ukraine, Application no. 40033/14, ECtHR Committee, Decision
on Inadmissibility of 12 November 2015.

79 Mcru craB je 3ay3eo u YcraBHM cyi HeMauke: moBpaTak feTeTa Ha OCHOBY
XallKe KOHBEHLUje He NPeJCTaB/ba eKCTPAaJULMjy U BbUMe HUje NoBpeheHo npaBo
JleTeTa Ha cJ1060/y KpeTamwa U U360p MecTa GopaBULITA rAapaHTOBAaHO HEMAuyKHUM
YcraBoM. Bundesverfassungsgericht 2BvR 1075/96, 15 August 1996. https://www.
incadat.com/es/case/573, nocnenwu npuctyn 30. centem6pa 2021.
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[IpaBo, Koje 61 10 CBOM TEKCTY MOIJIO Jja Oy/ie MPU/IMKa 3a 3aIUTHUTY, M0-
Ka3aJIo ce Kao CaCBUM OGECKOPHCHO ¥ OKOJIHOCTHMA O KOjUMa je pey y OBOM
pazy. BpaTa 3a weroBy npuMeHy Cy He caMo 3aTBOpeHa Beh mpakTU4YHO U
3aKJ/byyaHa KaCHUje yCBOjeHUM TyMauemHMa O I0/by IPUMeHe Te OJpej-
6e.8° MehyTum, 10K je ¢ jeHe cTpaHe pa3yMJ/bUBa aHAJIOTHja ca MOCTYIKOM
eKCTpaZuliMje, Ta aHaJ0TMja HaM UCTOBPEMEHO MJIyCTpyje napajurMmy Ino-
CTyNKa 3a NoBpaTak Jene. OcuM npuMece KasHeHe NMPUPOZE KOjy UMa eK-
CTPaJMIMOHM TOCTYNAK, MOX/Ja je u Behu mpo6sieM craB EBporckor cyza
Jla je Mepa ,IpUBpeMeHa’, Kaia ce 3HA /1A je ped O JIeTeTy, jep MPOTOK Bpe-
MeHa MoXe Ja 6yzae oasy4yyjyhu y pa3Bojy ZileTeTa U 3a HEroBO Be3HBakbe
33 OKpy>Kembe. Y TOM KOHTEKCTY je TellKo OpaHUTH NPUBPeMEHU KapaKTep
OJl/lyKe 0 IOBPATKY /eTeTa, a CAMUM THUM U IPUBPEMeHH KapaKTep oAJiacKa
poAuTe/ba KOjU Ce cTapa O TOM JleTeTy U3 CBOje 3eMJbe MOpeKJIa.

4.2. YctaBHHM cyn Cpbuje

YcraBuu cyg Cpbuje ce y HEKOJIMKO HaBpaTa M CaM HAIIao y MPUJIUIA
Jla oJ1y4yje 0 moBpeJaMa IpaBa poAuTe/ba U JieTeTa yces NpuMeHe Xall-
Ke KOHBEHIIMje 0 OTMHULU. 3a noTpebe OBOT pajia 0/jabpaH je mpeJMeT Koju
HajboJ/be WJYCTPyje CYNpOTCTaB/beHe HHTEepece O KojuMa je ped y OBOM
paay8! Majka cprckor Ap)KaB/baHCTBAa PoAWJa je ¥ GpaKky ca XpBaTCKUM
JIp’)kaB/baHUHOM JieBojunlly y 3arpe6y. /leTe je pohemeM CTeKJIO CPICKO U
XPBAaTCKO [pPKaB/baHCTBO. HenyHUX roAuHy AaHa KacHUje, MUHHUCTapCTBO
npaBgie Cpbuje je, y CBOjCTBY LIEHTPAJHOT U3BPIIHOI OpraHa Ha OCHOBY
Xallke KOHBEHIIMje 0 OTMUIIM, IOKPEHYJIO NMOCTyNakK npef cygoM y Cpbuju

80 UckbyyewrMa M U3y3elMa U3 NpUIIPeMHOT U3BelITaja YIycTBO 3a MPpUMeHY
yyaHa 3 [Ipotokosia 6p. 4 ¥ JOKTPUHA [JOAATH CY U HOBe. Y YNIyTCTBY 3a IPUMEHY
HaBO/le ce OKOJIHOCTH KOje He NMpeJCTaB/bajy GpOopMaSTHO UM MAaTEPUjaIHO OTPaHHU-
Yyewe TOT IPaBa, ajld Koje ce He CMaTpajy ,lpoTepUBameM” y CMUCIY 4jaaHa 3
[Ipotokosia 6p. 4. Te jojaTHe OKOJHOCTH BaH JoMallaja 3abpaHe NpoTepUBarba
U yckpahuBamwa yJlacka y CBOjy 3eMJ/by 06YyxXBaTajy OAJIYKy O HpOTepUBamby
CTpaHla ycJie[ 4era U MaJsloJIETHO JleTe Koje je foMmahu Jp)kaB/baHUH AYXKHO Ja
HaIlyCTH 3eMJ/by, OJi0Mjarbe 3axTeBa 3a 0J06perme NpeGUBAIMIUTA WU OAY3U-
Mame NpeOHUBa/IMIITA CTPAHOM JpXKaB/baHUHY KOjU je CYNpY>KHHUK jAoMaher Ap-
»KaB/baHMHA M, KOHA4YHO, OJJlyKa HAllMOHAJIHOT CyJa, Koja je JOHeTa Ha OCHOBY
Xalllke KOHBeHIMje 0 OTMHULHY, O MIOBPATKYy JeTeTa y JpaBy 4yHje Ap>KaB/baHCTBO
HeMa, YK/byuyjyhu M TPOIIKOBe W3BPIUIHOT NOCTYNKAa Y Be3H Ca TOM OAJIYKOM.
YnyTcTBo, nacyc 32.

81 Opnyka YerasHor cyga Cp6uje 6poj YK-8276/2014, o6jaBbeHa y CA. 2AACHUKY

PC81/2016 ox 5. okTo6pa 2016. http://www.ustavni.sud.rs/page/jurisprudence/35/
(v mamem Tekcty: [pecyaa YcraBHor cyga), mociefwu npuctyn 30. centeMGpa
2021.
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panu moBpaTka jerera y Pemy6auky XpBatcky. IlocTymak je mokpeHyT
Ha 3aXTeB Olla, KOjU Ce KacHHUje MojaBUO Kao MOAHOCHJIAL, YCTAaBHE Kajbe.
Majka je y XpBaTckoj 60paBu/ia MpUBpeMeHO, HA OCHOBY J03BoJIe 3a MpU-
BpeMeHHU GopaBak. YO6p30 o pohemwy JieTeTa, OHA je ca AeTeTOM HalyCcTHUIa
OpavyHU [JOM U CMeCTUJIA ce y curypHy Kyhy y 3arpe6y, no3uBajyhu ce Ha 1no-
poJu4HO Hacusbe. [lokpeHy/1a je HoCTynak 3a pa3Bof 6paka. PemiemeM cyna
y 3arpe6y IoBepeHO joj je IPUBPEMEHO CTapame O AeTeTy, /0 OKOHYarba
6pakopa3BOJHOI MOCTYIIKA, a OLy je JaTo MpaBo Ja Buba AeTe TpU myTa
HeJle/bHO 110 TPH 4aca, y3 HaZi30p COLMja/THOT paJiHMKa. Majka ce Hezemby
JlaHa 110 JOHOIlekby pellleba Mpecenia ca JeteToM y Cp6ujy, 6e3 ca3Hamba
Y caIvIaCHOCTH olja jieTeTa. Y oAyl YCTaBHOT Cy/Aa He IOMUILY Ce ofipesoe
XPBATCKOT NpaBa Ha OCHOBY KOjUX Cy NPBOCTeNeHU cyd, y MUOHUIM U ApY-
rocreneHu cyz y BapeBy 3ak/byunsu Aa je onBobhermwe AeTeTa U3 XpBaTcKe
61JI0 He3aKOHUTO, OZAHOCHO JIa je OTall UMao [IpaBo Ha CTapamwe (a He caMo
npaBo Ha Bubarbe) HemocpesHo npe ofgBohera AeTera U3 XpBaTcke,®? anu
cy fomahy cyj0BM HaJIOKUJIM [TOBpaTak JeTeTa y XpBaTcky. loaylie, Apyro-
CTeNeHU Cy[l je YTBPAMO A U3peKa NMPBOCTENEHE OJJIyKe KOjoM ce Hapehyje
NoBpaTakK JileTeTa HUje Y CKJIaJly ca 4JlaHOM 1, Tauka a) Xalllke KOHBEHILHje O
oTMULY, 6yayhu Jia je npuBpeMeHOM MepoM cyAa y 3arpeby oaJiydyeHo Ja he
JleTe )KMBETH ca MajKkoM, a fia he oTal, uMaTH IpaBo Ha Bubamwe. Ta okoJHOCT
je pyrocTeneHH CyJ, HaBeJia Ha 3aK/by4YaK Jla Majka 360T Te MpUBpeMeHe
Mepe He MOXe Jjla BpaTH JieTe OLy, 1a MOLITO je Iu/b XalllKe KOHBEHLHje Ja
ce 06e36e/U LITO XUTHUjU NOBPATaK JeTeTa, Cy/, je NpernHauyuo AUCIO3UTHUB
Y OJJIY4YMO Ja MajKa, YMecTo Jla BpaTH JieTe oLy, UMa o6aBe3y Ja 06e36eau
[OBpATaK JIeTeTa y MECTO HEeroBor Mocae/tber npeéuanumra.®® Ha ocHo-
By TaKBOI' ONMCa JUCIO3UTHUBA pellera, YAHU Ce Ja je JpYyrocTeneHU Cy7,
o6aBe3ao MajKy Ja ce U caMa BpaTH ca JleTeToM y XpBaTCKy jep Kako 6U
JIpyK4uje opraHM30Basia IoBpaTakK MaJjor jeteta y XpBaTcky. Tako ¢popmy-
JINCaH JUCNO3UTHUB Ce KaCHUje 0Apa3uo Ha U3BpLIee pellewna, 6yayhu aa
je U3BPIIHU CyJ OAOHO MpeJJior Aa Ce U3BpIIee COpPOBeJe Ofy3UMambeM
JleTeTa o/ Y>KHUKa U NpeJiajoM U3BpLIHOM noBepuouy. [IpegMeT ce npef,
YcTaBHUM CyZlOM Hallao TpU TroJiMHe KacHHWje, 360r oOycTaBe H3BpIleHa
peliewa o0 nNoBpaTky. Cy0BY Cy MOKyLIaIX Aa NPUHYAHO MU3BpILIe pelllemhe
kopuitheweM pa3HUX Cpe/icTaBa: HOBYaHe Ka3He M IJIeHH/0e U NOoKyllaja
jaBHe Npojaje NOKPETHUX CTBapH 3aT€YEHUX y POAUTE/LCKOM JOMy TIfe
je Majka ctaHoBasa ca AeTeToM. Y MehyBpeMeHy, MUHMCTapCTBO IpaB/e,

82 HanpoTus, U3 fe/0Ba Of/IyKe JPYroCTeNeHOr CyAa KOjU ce HaBOje Y OAJYLH
YcTaBHOr cyja, YMHHM Ce Jia je ADYToCTeNeHH Cy[ OJJIyYMBao O 3aKOHHUTOCTH
npoMeHe 60paBUILTa JeTeTa IPMMEHOM ojpeJjaba CpICKOr MOPOAUYHOT NpaBa.

83 Jlomahu cynoBu gocaefHo ynoTpe6/baBajy 0jaM npe6UBaNMIITA YMECTO OjMA
yo6H4ajeHOr 60paBUINTA KOjU je pejieBaHTaH 3a IPUMEHY KOHBEHIHje.
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y CBOjCTBY LIEHTPAJIHOT M3BPLIHOT OpraHa, 06aBeCcTHJIO je CyA Ja je mpas-
HOCHa)XHOM OJJIYKOM cyZa y 3arpefy JieTe MOBEpPEHO Ha CTapame Majly,
a/lu ycaeUiIo je joll HEKOJIMKO HeyClelIHUX MOKyllaja u3Bpilemna. TokoM
jemHOT oJ1 pOYMIIITA 3a U3BpIIEke, MajKa je HaBeJsa Aa y Peny6siunu Cp6uju
¥Ma 110cao KOju He MOXKe Jla HallyCTH pajAu 6opaBKa y 3arpeby U fa He 3Ha
o/l yera 6u y 3arpe6y xuBesa.t*

Mazsa ce yctaBHa >asba OZjHOCHJIA Ha NpaBO Ha NMPaBUYHO cyherbe,
YcTaBHU CyJ, je UCKOPUCTHO Ty NPUJMKY Ja Ce Y YBOAHOM ey Ipecyne
,OCBpHE Ha OCHOBHEe NpHHIMIE XallKe KOHBEHIIUje U HbeH M0JI0Xa]j y npaB-
HOoM cucteMmy Peny6.ke Cp6uje” 8> KoncraTosao je ga ,Xalika KOHBeHIMja
0 oTMuny, usMehy ocrasior, HHCUCTUpA Ha YCIOCTaB/bakby paHUjer ¢ak-
THYKOT CTama Koje je MoCTojaso Mmpe MPOTUBIPABHOT oJiBohema... AeTeTa
Y HeroBoM Bpahamwy y MecTo HeroBor ‘yo6udyajeHOr 60paBKa),. Ay, peMa
Mulbewy Cyza, ,,0B0M OCHOBHOM LIWJbY XalllKe KOHBEHIIUje CYyIPOTCTAB/bEH
je jelaH Ipyry 1KJb, a TO je 3alTUTA ‘Haj0oJber HHTepeca ZieTeTa’ MITO Mpo-
n3Ja3u u3s [Ipeam6ysie Xanike KOHBEHIIMje MpeMa K0joj Cy ‘Ap)KaBe yroBOp-
HUILEe Y CHOXKHOM YBEpewy [Jia je UHTepecC Jele o NpBopa3pefHOor 3Havaja
y OIHOCHMaA KOjU ce TU4Y poAUTe/bCKOT npaBa. MehyTuM, Kako je NpUHIHUI
‘HajboJper HHTepeca eTeTa’ UIMPOK I10jaM KOjH ce NMpOoliebyje Y CBAKOM KOH-
KpeTHOM cJy4ajy, Xallka KOHBEHLHja je MmpeJBUJesa CUTyaldje y KojuMa
Ha/lJIeXXHU OpraH JpkaBe Kojoj je yiiyheH 3axTeB MoOXe OAOUTHU U3/aBambe
HaJiora 3a MOoBpaTak JleTeTa YIpKoC ToOMe 1ITO je yTBpheHo Aa ce paau o He-
3aKOHUTOM oJ(Bohery Wi 3aapKaBarby.®® Cyx ma/be Habpaja U3y3eTKe U3
yjaaHa 13, ctaB 1 Xalike KOHBEHILIUje 0 OTMULM U 3akJbyuyje: ,[Jakie, Hehe
6UTH y ‘Haj60/bEM UHTEpECY AeTeTa M3/ aBakbe HaJora 3a lberoB NoBpaTak
y Ap’KaBy ‘YyoOW4ajeHOT 6G0paBKa.. aKO MOCTOjU 030M/bHA OMAaCHOCT Ja OHO
TUME 6y/ie U3JI0KEHO PU3UYKO] OMTACHOCTH MJIM ICUXUIKOj TpayMu.“®”

Takobe, ykosiMKo ce JeTe mocje He3aKOHUTe OTMHLe WUHTerpucaao y
HOBY CpeJiMHYy, ,[|1/b XalllKe KOHBEHIIWje — IOBPATaK JeTeTa y jyPUCAUKLIU]Y
U3 KOje je He3aKOHUTO OJBEeJleHO paJiu OfJlyuuBama O IIpaBy Ha CTapame,
He MOXe BHlle /a 6y/e MOCTUTHYT U Y TOM CJy4ajy BULIe He BaXKH NpeTIo-
CTaBKa Jia je 3eMJ/ba yoOHUUYajeHOT GOpaBKa y HAj00JbOj MO3UIUjH A PelIr

84 YumweHHU1a fja poAuTesb KOjU je 0Teo JileTe HeMa CpeJiCTaBa 3a »KUBOT Y JipKaBU
M3 Koje je JeTe OJjBeJIeHO WJIM Jla HeMa /I03BOJIy 60paBKa MOXe IpeJCTaB/baTH
OCHOB 3a TO3MBalke€ Ha H3y3eTaK Ja OW MOBpaTaK H3JIOKHUO JieTe 030M/bHOM
PU3HUKY MJIM I'a CTABUO Y HENMOAHOIBUB Nosiokaj. Schuz 2021, 18.

85 Opnyka YcraBHOT cyga, 17-24.
86 Opnyka YerasHor cyza, 18.
87 Opnyka YcraBHOT cyza, 19.
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crop.® Haume, ako JieTe >KUBU ¥ CTAaBUJIHO] MOPOAMYHOj cpefuHy, Taza he
ca acmeKTa 3alTUTe HeroBUX HAj00/bUX WHTEpeca y HEKHUM CJydajeBHMa
6uTH Haj6o/be 1A U OCTaHEe Y HOBOj CPEAMHH, IPU YeEMY MHTerpanuja moj-
pa3yMeBa He caM0 GU3UYKU OAHOC ca HOBOM 3ajeJHUI0M/cpejuHOM, Beh U
IICUXUYKY CTA6UIHOCT ¥ CUTYPHOCT AeTeTa ¥ kb0j... 8"

YctaBHM cyJ, ce 03Bao Ha HU3 ofJiyKa EBporckor cysa 3a /byJicKa npa-
Ba ZIOHETHUX Y MaTepHju OTMHUIie Jielle, a T0CeOHO ce 3a/pXKao Ha OAJIYLU
Hojauneep u Illypyk, 4dje je YMbeHUYHO CTakbe U 3aK/bydKe JeTa/bHO Ha-
Beo. 3aK/bydyaK YCTAaBHOT CyJa je JAa Cy CYZOBU MOTPeLIMJH IUTO cy 06-
YCTaBW/IM H3BpIlee pelllea 0 MOBPATKy JeTeTa HaBojehu dopmasHe
passiore (meTe HUje uMasio nacow Peny6sauke Cp6uje, a oTarl je o610 Ja
MajLy peJia Nacoll Koju je uszasia Peny6iuka XpBaTcka), ajld YCTaBHHU CY/,
ocTaBJ/ba MOTYNHOCT /la Ha/IJIEXXHU CYZ, y TOHOBHOM NOCTYTKY OZJIY4YH Ja ce
Jete Hehe BpahaTH y XpBaTCKy, ako MajKa Koja ce CyNpOTCTaB/ba IOBPATKY
JIOKa)Ke Jla Cy UCIIyHheHU yCJOBU 3a NPUMEHY U3y3eTKa M3 4jaHa 13, cTtaB
1, Tauka 6) Xalllke KOHBEHLIMje 0 OTMHULU - H3JIarakbe JleTeTa MCUXUUKO]
TpayMH U J0BODEee y HENOAHOUBUB 110J103aj.”° CTora YcTaBHU CyJ yK1Aa
JIpyroCTeNEeHO pelllelhe O U3BPIIEeHnY U [103MBa HA/AJIEXHU CY/, 1a Y IOHOB-
HOM IOCTYINKY OJJy4U O MPUTOBOPY OLia MPOTUB NPBOCTENEHOr pelierha 0
00yCTaBU U3BpILIEHA.

Y npepgMety npef YcraBHUM cyzoM Cpbuje moHaB/ba ce obpasal, Koju
je Beh BubeH y npegmety Hojauneep u Llypyk npen EBponckuM cypom: ca-
MoXpaHa MajKa Ko0joj je OJJIyKOM cyJa y MeCcTy yob6uuyajeHOr GOpaBUILTA
Jl0/le/beHO NIPUBPEMEHO NIPABO Ha CTapambe 0 JleTeTy OAJy4dyje [Ja Y CTPeCHO]
CUTyallyju pa3Boja O6paka ca JleTeTOM MOTpaXkH yTOYMILITE Y CBOjOj 3eMJbU
IIOpeKJIa, Y CBOjOj APYIUTBEHO] U NOPOLUYHOj CpeJuHU. Xalllka KOHBeHLHja
0 OTMHIIM Ce MI0Ka3aJia Kao 030U/bHa NpenpeKa npecebery. Y 0BOM CIy4ajy,
HeBOJbE MajKe Cy [J0aTHO OTeXaHe MeXaHUYKHUM U HeJJ0BOJ/bHO NaXK/bUBUM
TyMadyeweM ofipefiaba KojuMa ce oApelhyjy rpaHune MmehyHapogHUX 06aBe-
3a Haule 3eMJbe. /loMahu CyA0BU Cy HaJIOXKUJIM Jia ce JleTe BpaTH y XpBaT-
CKy Zia 61 ce oCTBapuJ/io IpaBo APYror poAuTe/ba Ha BUDame eTeTa, a He
NpaBoO Ha CTapame, Kao LITO TO 3axTeBa Xalllka KOHBeHIIMja Y 4JaHOBHMa
3 u 12. Takobe, YMHU ce Aa cy 6UJIM CIPEMHU U Jja 06aBexy MajKy, AoMahy
Jip>KaBJ/baHKYy, [ia ce, paju A0OpOOUTH JeTeTa, U caMa Npecesu y CTPaHy

88 Mako je xoHCTaTOBao fa y TOM NpeAMETy Huje GHJa ped o MOBpeAH NpaBa
oIla Ha CTapame, YCTaBHU CyA HUje Ja/be KOMEHTapucao HeJoCcTaTaK TOT GUTHOT
yCJIOBa 32 aKTUBUpamwe 06aBese Jja ce HapeAU NMOBpaTaK JleTeTa Ha OCHOBY XallkKe
KOHBEHIIMje 0 OTMULH.

89 0pnyka Yerasuor cyna, 19.
920 Opnyka YcraBHOT cyza, 27.
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3eMJby U Jia Ce Y TOj 3eMJbH cTapa o geTeTy. Ha Taj HauMH cy ce JUPEKTHO
yMellaJy Y NOPOAUYHHU KUBOT MajKe U JeTeTa y Behoj Mepu Hero IITO je
TO HEONXOJHO Jla 6U ce ucnyHuJe MehyHapoaHe oGaBese CpbGuje. YcraB-
HU Cy/J, je [ao CyAOBMMa CMEpHHIEe O TOME KaKo Tpeb6a TYMayuTH XaUIKy
KOHBEHIIMjy ¥ CBeTJIy o6aBe3a U3 yiaHa 8 EBponcke koHBeHIuje. Yak U Kazia
je yTBpheHo Aa je mo nmpaBy yobuuyajeHOr G0paBHILTaA JleTeTa Npece/berbe
JleTeTa y Hally 3eMJ/by 6e3 caryIaCHOCTH ApPYyror poJuTe/ba 6110 HE3aKOHHU-
TO, y caM0j XallKOj KOHBEHLMjU NOCTOje U3y3el CaZp>KaHu y 4JIaHOBHUMaA
13 u 20, koju ob6aBe3yjy cyZ fa NPUJIUKOM OJJIyYHBamka O 3aXTeBy 3a Io-
BpaTak IMpOLeHHU Jia JIM je Y Haj6o/beM UHTepecy KOHKPeTHOT JileTeTa Jia ce
HaJIOXKU HeroB noBpatak. Takobe, wiaHoM 8 EBporncke KOHBeHIUje crpe-
4yaBa ce MeXaHWUYKO JIOHOIleme OJJyKe O MOBPATKY jep ce 3axTeBa Aa Cy/,
0CUM HajboJ/ber MHTepeca JleTeTa, KOju je HajBaXKHUjU, YBAXU U UHTepece
06a poauTesba.

5. 3AKJbYYAK

Y oBoM pajgy ce ykasyje Ha TeH3ujy u3Mely OCHOBHOI JbYACKOT Ipa-
Ba poJUTe/ba HA NMOBpATaK y CBOjy 3eMJby M CTBapHe WJIU MOTEHIHjaJiHe
npuMeHe XalllKe KOHBEHI[Mje O OTMHIM M Ha NMPEUCIUTHBale MpUMeHe
Te KOHBeHI[Mje Ha OCHOBY cTaHJapza EBporncke KoHBeHIHje 3a 3alITUTY
JbYACKUX MpaBa U OCHOBHUX CJ1060/ia O MPaBy Ha MOPOJAUYHU XKUBOT. [Ipu-
Ka3aHe OJiJlyKe MOKa3syjy [Jia je moBpaTak NMPUMapHOT POJUTE/bA YV 3€MJbY
MOpeKJa YeCTO Y3pOK OTMHIE JeTeTa, /la Ce POJUTE/bU PEeTKO IM03UBajy
Ha MpaBO Ha MOBPATaK y CBOjy 3eMJbYy KaO OCHOBHO JbYJCKO MPABO Y MO-
CTynuuMa npuMeHe Xalllke KOHBEHIMje O OTMHLM M Ja CyJOBH PETKO
y3UMajy y 063Up TO NMpaBo Kaja OJJIydyjy O mpejMeTHMa KOju ce OJHOCe
Ha Ty KOHBeHIHUjy. Unak, ogyyke EBpornckor cyaa, ynyhyjy Ha 3ak/bydak aa
TyMayele BpeMelliHe Xalllke KOHBEHIMje 0 OTMUIIM €BOJIyHpa y CKJIaay ca
MpOMemkeHHM JPYIITBEHUM MpUIrMKaMa. AKo ce gaHac Hajeehu 6poj oTMu-
1a Jlelle OJTHOCH Ha c/ydajeBe KaJia JieTe U3 3eMJbe YoOuUuajeHor 60paBUIl-
Ta OJ]BOJY POJIUTE/b KOjU Ce MPUMApPHO CTapa O HEeMY, U TO ca LIU/bEM Ja
OCTBapH MOBPATaK y 3eMJby OPEKJIA, Ta/lad Y OAJTYIUBAGY Aa JIU A HAJ0XKU
MOBpAaTaK JleTeTa y 3eMJby yoOHUajeHOTr OOpaBUIITA 3aMOJbEHU CYJ Tpeba,
n3MeDhy ocTanux OKOJTHOCTH, Jla y3Me Y 003Up U MOTYRHOCT /ia ce poAuTeb
OTMHYAp U3 00jeKTUBHHUX pa3J/iora He MOXe BPAaTUTU Y Ty 3eMJ/by U Ja Y
cBeTsly Te MOryhHOCTH, OJHOCHO HEMOTYhHOCTH MOBpaTKa POJUTE/bA, IPO-
LeHU Jla U 6U oJ|Bajarbe O/l POJUTE/hA KOjU Ce 0 TaJla CTApao O HheMy
Npe/CTaB/baJi0 MCUXUYKY TpayMy 3a JiIeTe U CTABUJIO T'a Y HEMOHOLI/bUB
MOJIOXKA] y CMUCITY WiaHa 13, ctaB 1, Tauka 6) Xanike KOHBEHI[Hje O OTMHUIIH.
Kao mrto 3axTeBa EBpomncku cyn 3a Jbyzcka IpaBa, OAJIyKa O MOBPATKy He
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cMe GUTH MexaHUYKH JJOHETa, Beh nmospasyMeBa y3uMambe y 063Up YUTABOT

HM3a YMHWJIALQ, YK/BY4yjyhH U 0Baj. Y3uMameM y 063up Haj6o/ber uHTepe-

ca JileTeTa NPUJIMKOM OJJIy9MBakba O MOBPATKY JleTeTa, MOXe ce MpeBasuhu
TEH3Uja Koja mocToju u3aMelhy nmpaBa poJuTesba Jia Ce MPeCesd ¥ CBOjy 3eMJbY
Y XalllKe KOHBEHIIMje O OTMULU.
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nogPUBAHHLE AHOHUMHOCTH Y JIOBA UHTEPHETA

HakoH paHe ¢pasze paszsoja uHmepHema Koja je no4usana Ha AHOHUMHOJ]
KOMYHUKayuju y eupmyeaHuM 3ajedHuyama, y nocaedre dee deyeHuje dewa-
8a ce dpamamuyaH npeokpem. [llupere ynompebe duzuma/iHux naamgopmu
3a ympexcasarbe, ¢ jeOHe cmpaHe, U 8pJ10 1a6ase noaumuke npusamHocmu
Ha uHmepHemy, ¢ dpyee cmpaue, cee guule cyxcasajy Mo2yhHocm aHOHUMHe
ynompeb6e uHmepHema.

Ilonazehu 00 makeux mpeHdosa, y pady ce 6agumo mpaHcghopmayujom
y/102e OHAGJH QHOHUMHOCMU U3 npasHe U OpywmeeHe nepcnekmuee ca
yumem da udeHmugyjeMo K/eyuHe Pakmope u akmepe Koju nodcmuyy
deaHoOHUMU3AYUjy UHMepHema.

Y npsom desay pada nokasyjemo da je aHoHUMHOCM npamu/ay ModepHu-
3ayuje caspemeHux dpywmaea, aau U 0a OHA MOxce HOCUMU pasaudume
u3a3oee no rUxosy /10600y u 6e3bedHocm. Y dpyeom desy pada aHauzupa-
MO peHOMEeH aHOHUMHOCMU HA UHMepHemy Kpo3 pasaudume pro et contra
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nepcnekmusee, o6pahajyhu noce6Hy nasicrby Ha udeHMu@PUKAYUjy K/aoyUHUX aK-
mepa koju dogode do ceeonwime deaHoOHUMU3ayuje, KAo jedHe 00 CyWMUHCKUX
Kapakmepucmuka op2aHusayuje u jagHoz u npusamuoe xcugoma y XXI eexy.

KibyyHe peuun: [Ipaso Ha aHoHumHocm. - IlpusamHocm. - JlueumasHe
naamgopme. - Pezynayuja. - Hadzop.

1.YBOA

JaHac he Majo KO cOpUTH Jia je 3a MPOCEYHOT KOPUCHHUKA AUTHTA-
HUX TEXHOJIOTHWja aHOHMMHOCT Ha HWHTEpHeTY IPAaKTUYHO HeJOCTUX-
Ha. CBezouu cMo 6Gp3or pasBoja M MHOXeEHa TEXHOJIOTHja YCMepeHHX
Ha MJeHTU(UKOBame KOPUCHHKA HUHTepHeTa. YBOJe ce HOBe MeToje
ayteHTHUKanyje, BepuduKalyje 1 HaA30pa, TAKO /A Ce JIULA MOTY JJUTH-
TaJHO U GMOMETPHjCKU UJIeHTUPUKOBATH, 03HAYUTH, IPATUTH U JOLHpa-
TH y pea/HOM BpeMeHy. [laMeTHU TesiedOHHU NpeNno3Hajy JULA WX OTHCAK
npcTa U ca khUMa MoBe3yjy 6pojHe Apyre mojaTKe KOjU CY YCKJIAAUIITEHU
Ha [epCcoHaJHUM ypehajuMa uiu Ha pa3HUM CepBepUMa.

YoniuTe y3eB, HAKOH TepopucTUYKor Hamaga 11. cemrembpa 2001. ro-
AuHe y IbyjopKy, flakjle ympaBo y BpeMe CHa)XHOT NPOJOpa HMHTEpHeTa
y cBe cdepe ApPYLITBEHOI KUBOTA, HJieja JbYy[CKHUX IpaBa U cjo6oja He-
NpeKuJHO yCTyla NpeJ, UHTepecMMa HalluoHaJiHe 6e36eaHocTu. Ha pneny
je mapafloKc Jla CUTYpHOCHe Mepe Koje Cy 3aMHIJbeHe Ja 3aluTUTe Bpej-
HOCTH ubepasHe JeMOKpaTHje 3HA4YajHO JONPHUHOCE ypyllaBamwy HCTHX
Tux BpegHocTu (Posner 2006, 1). YuHu ce ja 6e36eJHOCT Kao BPEJHOCT
TPEHYTHO YXKMBa NpPUMaT y OJHOCY Ha CJ060AYy U ayTOHOMHU]y, 360 Ba-
HOCTH yJIOTe Jp)KaBe y 3alITUTH QU3UUKE CUTYPHOCTH JbYyJAU U HUMOBHHE.
Y npusor Tako NeCUMMUCTHYHe TBpJibe JOBOJBHO je yKasaTH Ha OpojHe
npuMepe CeKypUTH3aLMje pasjMYUTHX JPYIITBEHUX cdepa HAKOH Tepo-
puctrukux Hanaza y CjenumweHuM AMepudkuM /JpkaBama, PpaHLYCKOj U
lllnaHujy, a cinyad edekaT je UMaja U MUTpaHTCcKa Kpusa 2015. roauHe.
W3BpuiHa rpaHa BJIAaCTH je y MHOTUM Jp»aBaMa Jo6uJa mupa oBjaihemna
ca IIM/beM 3alITHUTE CUTYPHOCTH I'pabaHa - of AyKHHe Tpajama NPUTBOPA,
Jl0 TIpecpeTama KOMyHUKaluje! 1 3amp3aBarha MUMOBHHE JIMIIA 3a Koja ce
CyMIba /Ia IOMaKy TEPOPUCTUYKUM Mpexama.” To cTarbe je u3pas KOMyHH-

1 HajnosHaTtuju npumep je amepudku 3akoH o natpuotusmy u3 2001. rogune

(Uniting and Strenghtening America by Providing Appropriate Tools Required to
Intercept and Obstract Terrorism [USA Patriot] Act).

2 Bugeru pesoaynuje YieanmeHHx Hanuja 1267 (1999) u 1333 (2000) o ocHu-

Bamy Komurtera 3a cankuuje CaBeta 6e36eJHOCTH U cCIpoBohewy NOCTyNKa
3aMp3aBara UMOBHUHE JIMIA 32 Koje ce cyMmba Jja duHaHcupajy An Kaugy.
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TapUCTHUYKE NEPIENLNje ApXKaBe U ujeje ApyurtBeHor yrosopa (Chandler
2009, 126). Kaga pasmMaTpaMo Tpaxemwe ofrosapajyhe paBHoTexe nsmehy
nojeJUHUX JbYACKUX IpaBa, YK/bYy4yjyhu NpPUBATHOCT U aHOHUMHOCT, U
MHTepeca HalMoHa/IHe 6e36eJHOCTH, oBaIlJioneHe Yy Pa3HOPOJHUM HHBa-
3UBHUM CUTYPHOCHHMM MepaMa, YMHHM Ce Jia ce Ja CBe TPU rpaHe BJIACTH Y
MHOT'MM JIp’KaBaMa 0J1aKo Zajy npegaHoct oBoM apyrom (Gross 2004, 30-36;
Froomkin 2009, 441).

HcToBpeMeHO, Ha BpeIHOCHOM HUBOY ce Takohe JelaBa TpaHcopManuja
nepuenuyje aHOHUMHOCTHU. HMako je y mepuosy Kaja je UHTEpHET TeK
HacTajao A0XKMBJbaBaHa Kao jeJlHa Ofl HeroBux GjarozeTd, 6yayhu aa ce
CcMaTpaJio ;Ja aHOHUMHOCT 0csio6aba nojeANHILE U HOACTHYE KOHCTPYKTUBHY
jaBHY ne6aTy, OHa je BpeMeHOM npoTepaHa y chepy uiaeranHor. [loce6Ho je
3aHHMMJBHUBO TO ILITO Ce, C jefiHe CTPaHe, O IPUBATHOCTH IIHPOKO AUCKYTYje,
JIOK je, C Apyre CTpaHe, aHOHUMHOCT, YMHH Ce, [10CTajla HheHa HeXXe/beHa
6/IM3HaKHIba Koje ce poJUTe/bH, OJIMYEeHU Y JpKaBaMa U KopHopalujaMma,
CIIPEMHO OApPHUYY 3apaj, KOPUCTH Koje UM HeH U3roH JJoHocu. Tako mporHa-
Ha, aHOHUMHOCT Ce CBe BHILle CMellTa y cepy TaMHOI, MpPayHOI, T3B. Jy-
6okor uHTepHeTa (eng. deep internet).® To IpaKTUYHO 3HAYH /ia je HA JeNy
jellHa BpcTa KpUMHHaJM3aldje aHOHUMHOCTH, 360T yera CBaku 3axTeB 3a
AHOHHMHOM yNOTpPe6OM MHTEepHeTa ayTOMATCKH M3a3uBa NOJ03perme 6e3-
6eJHOCHUX C/Iy6H, a cBe Yelthe U CaMUX KOPUCHUKA UHTEPHETA.

Wmajyhu TakBe TpeHJ0Be Yy BUAY, ¥ pajy ce 6aBUMO TpaHcPopMaIijom
yJlore aHOHUMHOCTH y MHPOPMAIMOHOM JPYIITBY U3 IPaBHO-COLMOJIOMI-
Ke NepclleKTUBe ca IIU/beM Ja UJeHTUDUKYjeMOo K/bydHe (paKTope U aKTe-
pe Koju NMOACTUYY JeaHOHUMMU3alL U]y UHTEPHeTa. JeJHOCTaBHUje pedYeHo, y
aHa/JM3M Koja cjeAu NokyiaheMo Jia oAroBOpMMO Ha NUTalke KOMe TO U
360r 4yera cMeTa aHOHUMHU MHTEPHET U KOjU Cy TO MAaKpO U MHUKpPO dak-
TOpY KOjU yTUUYYy Ha TO Jia Cé aHOHUMHOCT Ha UHTEpPHETY 60ju MpeTeXHO
TaMHHUM TOHOBHMa.

3 06uuHO ce kao deep web 03HauaBajy CTPaHHILE KOje TpaXe PETXOAHY MPHjaBy

KOPUCHHMKA, YUMe ce 06e30ehyje fofaTHA aHOHUMHOCT ofpeheHHUX cazpxaja Koju
ce Ha TOj CTpaHUIM Haslase. To 3Ha4M Ja je NPUCTYN TUM MHOPMaLHjaMa YCIOBHO
Moryh, anu je 6e3 npujaBe NPUCTYN OrPaHUYEH HA Makby KOJIMYMHY UHPOpMaLHja
nan HeMma. TunuyHu npumepu cy Facebook u JSTOR. Ca papyre craHe, JapK BeG
je crennduUyaH Mo TOMe LITO je KeroBUM Mpexama (kao wro cy Tor [The Onion
Router], 12P [Invisible Internet Project] u Freenet) Moryhe NpUCTYIUTH UCK/ByYHUBO
nyTeM NOCEeOHUX MpeTpakuBaya. Tor je TexXHOJIOTHja 4yuja je oCHOBHa QYHKLHja
o6e3behrBake aHOHMMHOCTH Ha HMHTEPHETY OCJamalkeM Ha Clame MojaTaka
[yTeM BUIIe CepBepa U eHKPUIILHjy Ha CBaKOM oJf lbuX. [lokasasio ce fja je kopucTaH
3a CKpHBambe HUJIeHTUTETa ONO3WLMOHUX OHJIAjH KOPHCHHKA 3a BpeMe Aparnckor
nposieha 2010. roguHe u CHoyzeHoBux (Edward Snowden) akuwmja 2013. ronuse,
ajJd MMa M UIMPOKYy NpPHUMeHy 3a o0aB/balbe YHUTABOI CNEKTpa KPUMHHAJIHUX
aKTHBHOCTH Ha LPHUM HHTepHeT TpxumtTuMma (Knorr 2020, 520; Bernal 2020,
32-35).
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Y papny 3actynmamo Tpu KJbydHe Te3se. [IpBa, aHOHUMHOCT je T'pPafiUBHHU
eJIeMeHT Koju je yrpaheH y TeMes/be MOJAEPHUX JeMOKPATCKUX JPYIITABA.
Jlpyra, aHOHUMHOCT Kao TaKBa HUje MHXepPeHTHO HU Jo6pa HM Jowa Beh
3aBUCH 0] ApYILITBEHOI KOHTEKCTa Yy KOMe Ce HCIoJ/baBa U LIU/beBa Koje
cebu nocrtassba. Tpeha, K/byuHU ApYLITBEHU aKTepHU (dpacase, kopnopayuje,
Meduju ¥ KOpUCHUYU UHMepHema) NOACTUYY Tylllele aHOHUMHOCTH Ha UH-
TEPHETY, a CAMUM THM U y CBAKOJHEBHOM >KUBOTY.

Y ckiazy ca THUM, Y pajy Hajupe npobJeMaTH3yjeMo caM ¢eHOMEH aHo-
HUMHOCTH, 6aBehu ce HmeHOM ysoroM y pasBojy MoJepHHX ApyuitaBa. C
jenHe ctpaHe, moka3aheMo Ja je aHOHMMHOCT NpaTuJal, MoJepHHU3aLHje
CaBpeMeHHUX APYylITaBa, aJlu Ja OH4, UCTO TAKO, MOXe HOCHTH pa3JIMiYnuTe
M3a30Be [0 KUXOBY CJ10604Yy U 6€36eHOCT. Y TOM CMHUC/IY OBaj 4/aHaK He
mieaupa Aa ybeau 4yutaona y 6e3ycj0BHO MO3UTHUBHE NOCIAEUIE AHOHHUM-
HOT JeJsiamba Beh /a ykake Ha TO Jia MpeTepaHO WHCUCTHUPAIE Ha HheHUM
IITETHUM NOC/AeullaMa MoXe GUTH HOryGHO MO CJ0604Yy MHUILbEHA U
M3paXkaBamwa y JeMOKPaTCKUM ApymTBUMa. [laxmby heMo 3aTuM nocBeTH-
THA OHJIajJH aHOHMMHOCTHU M aKTYeJHUM paclnpaBaMa O JoMallajuMa aHo-
HUMHOCTH Ha MHTEPHeTY, yKa3yjyhu Ha mweHe cneyuPUIHOCTH y OFHOCY
Ha TpaAUIMOHAJHO cxBaleHy aHOHHMHOCT. Y HacTaBKy HUCIUTYjeMO HeHe
JAPYLITBEHO KOHCTPYKTHBHE, OJHOCHO TO3UTHBHE, a MOTOM WU HeraTHBHe
yuuHKe. [lociebe MoIIaB/be, IIpe HEro LITO M3HECEMO Hallla 3aK/by4yHa
pasMarpama, nocBehyjeMo aHanM3u akTepa M ¢akKTopa KOjU [OBOAe [0
NpoTeprBamkba aHOHUMHOCTH Yy cdepy MHTEepHET Hoj3eMsba (eng. internet
underground), Koje ce Hajuelhe Ha3uBa Ay6G0KUM WM MpadyHUM (eng. dark)
WHTEPHETOM.

2.NOJAM AHOHUMHOCTH

HWako je mojaM aHOHMMHOCTH BUIIIe3HaYaH Te My ce MoXke mpuhu U3 pas-
JIMYUTHUX HAyYHHUX MEPCIEeKTHBA, HheroBo oJpeherhe Hau3ries He U3a3uBa
KOHTpoBep3e. Moryhe /a 360r Tora HeMa MHOT'0 PaJijoBa KOjU Ce U3 MIPaBHe
WJIM COILIMOJIOIIKE MEPCNeKTHBe 6aBe PEHOMEHOM aHOHMMHOCTH, MOCEGHO
nomahux aytopa.* Tek je mrperweM ynotpebe HHTEpHETa aKTyeJn30BaHo U
NUTakhe aHOHUMHOCTH, aJI¥ Ce ayTOPU HIaK JJaJIEKO Mathe UHTEpeCyjy 3a Ty
TeMy Hero 3a TeMy IPUBATHOCTU HAa UHTEPHETY.

4 JemaH of peTKHX TeKCTOBa 06jaB/beHUX y CPOUjH Ha OBY TeMy, MOJ HACJIOBOM

L UHTEepHeT U NpaBo Ha AHOHUMHOCT", HAJIa3UMO y 360pHUKY C/10600a uspaxcasarsa
Ha uHmepHemy, Koju je ypenuia Jenena Cypuysuja (2010), anu 1 oBJe je ped o
ctpanoM aytopy Jlupky BopxoBy (Voorhoof 2010).
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Y [OCTymHOj JIUTEpPATypH aHOHUMHOCT Cce Hajuyelrhe JAECKPUNTHUBHO Jie-
¢uHuIe Kao HeMoryhHocT ugeHTUUKaINUje V¥ oapeheHOM CTeleHy WU
koHTekcTy (Wallace 1999, 23). Tako Mapkc (Marx 1999, 100-101) uctu-
4ye Jia je aHOHMMHOCT jelaH I0JI Ha BeoMa IIMPOKOj CKaJlu MOryhHOCTH
naeHTUUKALMje Koja ce 3aCHUBA Ha ceJlaM OCHOBHUX AuMeH3uja: 1. Bia-
CTUTO UMe; 2. afjpeca; 3. ICEYA0HUMH KOjU MOTY OUTH IIOBE3aHU Ca HEUUjUM
MMeHOM WJIM JIOKalujoM (penumo, MaTU4YHU 6poj); 4. NCEeyAOHUMU KOjU
MOry OWTH MOBE3aHM ca JAPyruM BpcTama uJeHTUUKalWje (HA NpUMED,
UeHTUPUKALMOHU OpOj Y HEKOM CHUCTeMY); 5. mperno3HaBame obpaszala
noHamama (penuMo, )KMBOTHU CTHUJIOBH); 6. JpyLITBEHA KaTeropusauuja
(moJ1, KJ1aca, paca, ETHUIUTET UTA.) U 7. CUMOOJIM MOAOOHOCTU WUJIM HEIo-
Jnlo6HOCTH (mocenoBame ofjpeheHnx 3Hamwa, apTedakaTa UM BEIITUHA Kao
n3Bopa Karteropusanuje). Hekosmko roguHa kacHuje uctu aytop (Marx
2004, 143-144) npomupyje 6poj fMMeH3HUja Ha JEBET, aJld OBOra MyTa HX
npeJCTaB/ba MyTeM KJ/bYYHUX MUTamka UJeHTHUHUKalFje — 0 KOME je pey,
KOje KapaKTepHUCTHKe UMa, I/le ce Hajla3M, KaJia je OM0 aKTHBaH, KO je jour
NOBe3aH, 1ITa KOPUCTH, ITa Ce JeCUJo, y LITa BEpyje U Koje Cy kerose Ka-
paKTepUCTHKe.

CinuHo TtoMme, Bectun (Westin 1967, 39-40), jenaH oj; yTeMe/bHBaya
IpaBa Ha NPUBATHOCT Kao NpaBHe AUCLMIJIMHE, 3aNaKa Jla ce aHOHUMHOCT
jaB/ba KaJZia je mojejuHal, y jaBHOM IIPOCTOPY WJIHU YMHU JieJia Y jaBHOCTH,
aJIu U3MHYe UAeHTUPUKOBay U HaZ30py. 360r Tora je 3a ocehaj aHOHUM-
HOCTU KJbYyYHO Jla ocoba cMaTpa jAa Hehe 6UTU uAeHTUPHUKOBaHA U 06aBe-
3aHa /Ja ce [TOHAlla ¥ CKJaAy ca BakehuM JpyLITBEHUM HOpMaMa.

CyncraHIyjaJHO, aHOHUMHOCT Ce MO)Xe OJpeJIUTH Kao HeNOBEe3UBOCT
HEYUjUX OCOGEHOCTH Yy OHJI0 KOM KOHTEKCTY, OJHOCHO aHOHHMHOCT je
CTame y KojeM Apyry HUCy y MoryhHOCTH Jia ycriocTaBe Be3y U3Mehy Heuuje
M0jaBHOCTU U HETrOBUX APYrUx KapakTepuctuka (Wallace 1999, 24). [py-
UM pedyuMa, 3a pasyMeBalke aHOHUMHOCTH je KJbYYHO Ja Cce OHA OJBHja y
ofpeheHoM JpyIITBEHOM KOHTEKCTY, OAHOCHO Jia MoJpa3yMeBa ofpeheHu
JPYIITBEHU OZHOC. 360T TOra aHOHMMHOCT HHje UCTO LITO U HEUMEHOBA-
HOCT, HEMIO3HATOCT WUJIM M30JI0BAHOCT, jep je 32 aHOHUMHOCT HEOIXO/JHO Jia
MOCTOje aKTepu Koju Hehe OUTH y CTamy Aa UAEHTUPHUKYjy 0cOOy Koja je
y MHTepaknuju ca wuMa. CaIuyHor Munubema je 1 Mapkce (Mapx 1999, 2)
KOju 3alaa /Jia je, Mako TO MOX<e 3By4aTH LIMHUYHO, RHOHHMHOCT 3alpaBo
Kpajme JpyuTBeHd peHoMeH, 6yayhu fa 6e3 myOMKe OHa U He OCTOjH.

Y oppebuBamwy mojMa aHOHMMHOCTH MOCEOHO je BaXKHO YCHOCTAaBUTH
pesanujy ca npuBaTHolrhy. Mako cy mpUBaTHOCT U aHOHUMHOCT 6JIMCKO T10-
Be3aHU KOHI[ENTH, HE MOXe C€ TOBOPUTH O HbUXOBOM MOTIIYHOM MOKJIAMabYy.
AHoHUMHOCT y onpeheHoj Mepu u oapeheHUM ciydajeBUMa 00e36ehyje
NPUBATHOCT, aJIM je CBaKaKo He rapaHTyje. PerjuMo, kaZja HEKO NMPUCYCTBYje

165



A. Netposwh, . Maenosuh (cTp. 161-190)

CKyNy aHOHHMHHX aJIKOX0JIM4apa y Mpoluecy pexabuauTanuje, CBakako He
yKMBa NPUBATHOCT. KylacMyaH KOHLENT NPUBATHOCTH I0JIa3U Of] TOra Jia
CBaKH NojeiHAL, MMa NpaBo Aa 6y/ie 0CTaB/beH HA MUPY, OAHOCHO IPaBO /a
KOHTpOJIMILIE IPUCTYH Y CBOjy NpUBATHY cdepy, 610 Jja TOBOPUMO O HeHO]
bU3MUKOj UIU CUMOOJIMYKOj AeMapKalju. MehyTHM, nojaBoM JUTHTATHUX
TEXHOJIOTHja U peJlIaTUBU3AIMjoM GU3UYKOT NMPOCTOPa, IPHUBATHOCT je Mo-
cTaja GayuzHa, a MOryhHOCT HKeHOr HapyllaBarma CBe CyNTHJIHHja. Yrpa-
BO Cy AWTUTAaJHE TEXHOJIOTHje U OATOBOPHE 3a jeHY BPCTY 3aMyhuBama
passvke u3Mehy aHOHUMHOCTH ¥ NPUBATHOCTH, YMHENHU UX U3MeLIaHHUM U
npe cBera MOpPO3HUM ycJie[, MHTEeH3UBHpaba yInoTpebe TexHOJIOTHja HaJ-
3opa. 36or Tora, Acenbaym (Asenbaum 2018, 461) 3anaka Aa pasyMeBambe
AHOHHMMHOCTH Tpeba Ja 6yZe jacHO O/BOjeHO OJi KOHIeNTa MPUBATHOCTU
jep, y npotuBHOM, Hehe 6uTH Moryhe carsiefiaTh lbeHe 0COGEHOCTH, Koje Cy
K/by4He 3a CBAKO JIeMOKpAaTCKo ApywTBo. Ha ToM Tpary, oH cMaTpa Ja je
npo6JeM y ToMe IITO Hajeehu 6poj JedUHHUIIMja aHOHUMHOCTH I110JIa3U O/
IeHe cybjeKTHUBHe cTpaHe. HauMe, aHOHUMHOCT ce opehyje y oAHOCY Ha TO
KO BpIIM MAeHTUUKALUjY cy6jekTa. Ha Taj HauMH ce oHa cxBaTa MAaCHUBHO,
Kao MyKa Heranuja uJleHTUTETA, OJHOCHO CTerneH HeMOTyhHOCTH Jia Iy 6.1u-
Ka YTBPAU UJEHTUTET KOMYHHKATOpPa, YMECTO Jla Ce OHA CXBaTa aKTHBHO,
Kao aKLMja caMUX KOMyHHKaTopa. To je ynpaBo nocaeaula Mellamwa NacuBs-
HOT KOHIIENTAa MPUBATHOCTH KOja Z,0J1a3U U3 JbY[CKONPABAIIKe TPaAULYje,
Kao of0paHe mpaBa Ha NpUBATHOCT. HacynpoT ToMe, AceHGayM ce 3ayaxe
3a JedUHUCAakbe aHOHUMHOCTHU Yy TPaZULMjU jaBHOCepCKe Teopwje, IO-
nyT oHe JupreHa Xabepmaca, cMaTpajyhu JAa je oHa MHXEPEHTHO KOMYHU-
KaTHMBHA. AHOHUMHOCT HHUje pe3y/ITaT cakpuBamwa Beh, ynpaBo CynpoTHO,
N0Ka3MBama, pa3MeHe MUIll/beha U KpeHpamwa UaeHTUTeTa. Kako uctuye
AcenbayM, uHxepeHTHO ocjo06abajyhu edexaT aHOHMMHOCTH Kao IocCje-
Juua HeMoryhHocTH uaeHTUUKaLMje Takohe je KOHLENTyaJUM30BaH Kao
HeraTHBHa cj1060/a, OAHOCHO cJ1060/1a Jila ce Oyze 3amTuheH 0f ClO/bHE
CaHKLMje, IITO je MCTO IMOCJeJUlla Mellama KOHILeNTa aHOHUMHOCTU ca
KOHIIENITOM NPUBAaTHOCTU. MehyTuM, mpeMa keroBoM MULL/bEHY, aHOHUM-
HOCT Tpeba pa3yMeTH M Kao MO3UTHUBHY CJI060AY, C1060y U3paXKaBamba U
Kpeupamwa HAEHTHUTETa, a He Kao CYNpOTHOCT uJeHTUTeTy. OHA je mpej-
yCJIOB 32 Kpenpamwe UJeHTUTETa, Kao pe3y/ITaT U HeraTUBHUX U MO3UTHUB-
HUX €1060/a, OJHOCHO ,aHOHUMHOCT NpeJCTaB/ba KOHTEKCTOM YCJIOB/bEHO
HCII0J/baBakbe UIEHTUTETA TAKO LITO ce JIMYHA ocehama U3pakaBajy y jaBHO]j
cbepy, y3 UCK/bYYHBabe NOjeJUHUX aclieKaTa NpaBHO yTBpheHe U ¢pusuy-
KU yKopemweHe JudyHocTH" (Asenbaum 2018, 462).

OcuM y cmuciay MoryhHOCTH UAeHTUPUKaLIUje, aHOHUMHOCT Ce MOXe ca-
IJlelaBaTU U y OJAHOCY Ha HeHY CBPXY, OAHOCHO Lju/beBe. Tako Banac (Valas
1999, 29) ucrtrye Ja ce 0Ha MOXe TPYNHUCAaTH y TPU OMILITE KaTeropwuje:
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1. aHOHMMHOCT paAu cHpoBohema akKuuje aHOHMMHe ocobe (aKIMOHA
AHOHHMHOCT);

2. aHOHMMHOCT DPaji MpeBeHIUje WJM 3alUTUTE AaHOHUMHE 0Co0e Of
aKuuja Apyrux (y3BpaTHa aHOHHMHOCT) U

3. aHOHUMHOCT pajiu cripoBohema npoleca (porecHa aHOHUMHOCT).

Busio Koju cay4aj aHOHUMHOCTH MOXKe NPeJICTaB/baTH CBaKU Off TUX TH-
noBa, 6UI0 OJBOjeHO, OUJIO 3ajelHO, UITO 3HAYM Jla OHU HUCYy MehycobHO
WCK/byYMBH Beh je caMo HeKM JOMUHAHTHHjU Of Jpyra ABa. Takobhe, oBxe
ce aHOHHMMHOCT ofpehyje BpeJHOCHO HeyTpaJiHO, LITO 3HA4YH Ja Ce He
npejyauuypa Aa Jy he ce oHa KOPUCTUTH y NMO3UTHBHE WM HETaTHUBHE
CBpXE.

Y3umajyhu pedeHo y 063up, 3a noTpebe OBOrI pajia aHOHUMHOCT heMo
OJipeZUTH UHMEePAKYUOHO Y Jya/IHO, KA0 aHOHUMHOCT 00 U KA0 aHOHUMHOCT
3a. /lpyrum pe4muMa, CMaTpaMo Jja HeMa aHOHUMHOCTH BaH UHTepaKIyje, Kao
IITO aHOHUMHOCT MO>Ke IO/jje/JHAKO 2 Oy/ie HEMOTYRHOCT HAeHTUHKaLH]e
00 ApyTHX cybjekaTa U MOTYRHOCT y3UMama KeJ/beHOT U/IeHTUTeTa 3a-pa/
ocTBapuBama oJipeheHuX MHAUBU/IyATHUX WU IPYLITBEHUX IIU/bEBA.

CTora, aHOHMMHOCT Kao TaKBa HUje MHXEPEHTHO HU Jo6pa HU Jiomia Beh
3aBMCH OJf JAPYLITBEHOI KOHTEKCTAa y KOMe Ce HCII0/baBa U LiM/beBa Koje
cebu mocTaBsba. PelIMMO ¥ KOHTEKCTY 3aTBOPEHOT U PENPECUBHOT APYIITBA
AHOHUMHOCT MOX€e UMaTH BaXKHY CBPXY V GopMynucamy Hjeja Yuju je nusb
JleMOKpaTH3alyja JpyuITBa, u/ieja Koje je 300r cTpaxa of, caHKIuja Moryhe
HW3HETHU jeIMHO aHOHUMHO. C ipyre CTpaHe, y OTBOPEHUM U JIeEMOKPATCKUM
APYLITBUMA, Tle Ce MUI/bea YIVIABHOM MOTY HECIyTaHO U3HOCHUTH, aHO-
HUMHOCT HeKaJla MOXe Jia y/ie KOHTPalpoAYKTUBHA, PeLlMMo, MOXe Ja I10-
Aynype MONyJMCTUYKe HJieje U JAeMarollKy JUCKYPC V KOjeM OHaj KOju Te
ujieje U AMCKYpC MPOMOBHILE 3a TO He IIpey3uMa OArOBOPHOCT.” MehyTum,
Kao LITO Y, PEIMMO, TEXHOJIOTHja, MOXKe OUTH ynoTpeb/beHa U Y AeCTPYK-
THBHE CBpXe, a/ld TO He [OBOJU Y UTae HbeHy MOAEPHHU3ALUjCKY YJIOTY,
HMCTO TAaKO U aHOHUMHOCT He MOXKe Ha cebe Mpey3eTH TepeT y3pOuHHUKa
JIpYIITBEHE eCTPyKUHje. JIpyruM pedruMa, Hako OHa MoXe GUTH opyhe Koje
ce KOPUCTH 32 HaHOUIEHE LITETE JPYTUMa, beHa ynoTpeba ca TUM I[U/bEM
HUje NPOU3BOJ HEeHUX UHXepPeHTHUX ocobeHOoCTH Beh Hajuemthe cuMnToM
JIpyIITBeHUX mopeMehaja Koje y30pKyjy HEKH IIHUPH MPOIECH.

5 Penmumo, naxHe BeCTH Koje KpyX<e MHTEPHETOM YeCTO 3alpaBo MIACHpajy

QHOHUMMHHU WJIM ICEYLOHUMHU W3BODPH, NoceGHO cTBapajyhu koHOy3ujy y BpeMe
BEJIMKUX JPYLITBEHUX KpHU3a, monyT naHgemuje Covid-19.
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3. AEBATA O AHOHUMHOCTH

3.1. AHOHMMHOCT U3 NpaBHe W ApPYLUTBEHE NepCcrneKTUBe

Y npusior aHOHUMHOM M3paxkaBamwy Moryhe je U3HeTH 6pOjHE UCTOPUjCKE
Y ynopeAHonpaBHe aprymMeHTe. 0 aHOHUMHOCTH MOXEMO TOBOPUTH Y KOH-
TEKCTY €/1060/ie U3pakaBarba, Kao W IpaBa Ha NPUBAaTHOCT U ayTOHOMHU]Y
JuyHocTH. C10604a U3pakaBakba je HEONXO/AaH aJaT rpahaHa Koju »eJie aK-
TUBHO J]a yYeCTBYjy Y EMOKPATCKOM JIpYIITBY, Zia ce UHPOPMHUIIY O jaBHUM
NOCJIOBUMa, CIOPOBMMa M M36o0puMa. [lo6po MO3HATH apryMeHT MUJIOB-
CKe TpaJulivje MOYMBa Ha UJeju Ja je cjob6oja M3pakaBawa conditio sine
qua non OTKpUBamwa UCTHHe. AHOHUMHHU rOBOP NPOMOBMUIIIE eMOKPATCKO
caMoyIpaBJ/balbe TAaKO LITO YK/bydyje Y jaBHY [ilebaTy U OHe KOoju ce, y Cy-
NPOTHOM, He GU 4Yy/IM, HAPOYHUTO [JIaCOBe U CTaBOBE OHUX KOjU UMajy Makby
MOh M yTuL@aj, ynHehu TaKo jaBHU JUCKYpC, Ka0 U CUCTeM yIpaB/bamba,
JlEMOKpaTUYHUjUM. MoxXeMO O4YyeKMBaTH W KpeaTUBHMja pellema Jpy-
IITBEHUX NpobJieMa aKO Ce MOTY YyTH M HEKOHBEHI[MOHAJIHU INPeJIO3H.
CrnenujasHu u3BecTU/AL, YjeAUHEHUX HalMja 3a NPOMOLHUjy U 3ALUTUTY
mpaBa Ha cJ000Jy MUIJbeba U u3pakaBawa (La Rue 2013, par. 49) Beo-
Ma jaCHO yKa3dyje Ha Be3y u3Mely aHOHUMHOCTH U edeKTHBHe cj0607e
u3pakaBama: ,0OrpaHuyaBarbe aHOHMMHOCTH HMa ofBpahajyhe gejcTBo
(eng. chilling effect), obecxpabpyje cio6oay u3pakaBama HHPoOpMalHja
U ujeja. OHo, Takohe, MoXKe U3a3BaTH MCK/byuMBambe NoOjeJJUHAlLA U3 BU-
TaJHUX JpYyWITBeHUX cdepa, noApHuBajyhyu HUXOBA NpaBa Ha U3pa)KaBaibe
1 uHbopmMmauujy, nmosehaBajyhu apyumiTBeHe HejegHakocTu. [lopej Tora,
OorpaHuYaBame aHOHHUMHOCTHU oMoryhaBa CaKyIlJbakbhe U CKJIaJULITeHhe Be-
JIMKe KOJIMYMHe NIoJaTaKa ofi CTpaHe IPUBATHOT CEKTOPA, YUMe Ce 3Ha4YajHO
NoJKe HUBO onTepehewma U OATOBOPHOCTH Kopliopalyja y Horjefy 3a-
IITUTE MPUBATHOCTU U 6€30€e/JHOCTH TaKBHX MoJaTaKa.”

AHOHMMHU TOBOpP JONPUHOCH AYyTOHOMUjU M CAMOOCTBapEHY JIMYHO-
CTH, TaKO IITO MPYy»a MOTYhHOCT JIUIY Jla UCTPaXKyje HOBe H/ieje, HAYMHE
M3paxkaBama, l1a 4ak 1 HoBe uaeHtutete (Lidsky, Cotter 2007, 1568-1569).
Bectun (Westin 1967, 39-40) cMaTpa fja cTatbe aHOHUMHOCTH OCOOH Tpy-
»ka MoryhHoCT Jja ce cio604HUje U3pa3u jep 3Ha Jia ce cTpaHar Hehe 3aj-
pKaBaTH y HEeTrOBOM >KHBOTY HUTH Ha Hera MOXe /la BpPLUIM HEKU YTHI3]
(,deHomeH ctpanHna“). Hac, y cTBapu, 3apaj odyBama OPOjHUX JbYACKHUX
NpaBa, 3aMCTa UHTEPECYjy Hallla BUJ/bUBOCT U U3JI0KEHOCT OHMMA KOjU He
oJlobpaBajy Kako ce u3paxaBaMmo U gaenyjeMmo (Cohen 2008, 190). MHoru
JbyAY He GU U3HEJH CBOje CTaBOBe, He OU Ce OJ|JIyYU/IN Ha Y36y uBatbe, He
OM OCrIopaBaid YBpeXXeHa MUILJbeHa WM Ce KOHQPOHTUPAIHU MpeJCTaB-
HUIIMMA BJIACTU YKOJIMKO HUCY y MPUJIUIM J]Ja OCTaHy aHOHUMHHU. ['pahaHu
06U ce Texe MPUKJ/bYYUBAIN KOHTPAaBEpP3HUM OpraHu3salyjama, Kao ITo 6u
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ce yCTpydaBaJiv Jla AUCKYTYjy 0 oceT/bUBUM TeMaMma (Strossen 2001, 2106).
HUctopwuja o6uiyje nmpuMepuMa Aa Cy by U OpraHu3anuje Koju cy OuIu
KPUTUYHU NpeMa APKaBHUM BJIACTHMMA WU JPYrMM MONHUM JIMIMMAa U
opraHu3sanyjaMa J0XHB/baBaIH APAKOHCKE CAHKIIUje, OUJIM JINLIABaHHU KU-
BOTAQ, CJ1060/ie, UMOBUHE U cAU4HO. OIM4aH NIpUMep Cy 6pojHa aHOHHMHaA
dunosodcka fesa Koja cy TOKOM UCTOpHje OCIopaBaja peJMrujcke JorMme.
AHOHMMHO NHcambe UMa Ayry TPaJULiUjy U BakKHY YJOTy Yy HU3pakaBamby
uzeja. Y EHrneckoj cy aHoHuMHo nucanu Jlepo (Daniel Defoe), CBudT
(Jonathan Swift), y ®paHuyckoj Bostep, nok cy y CjeiubeHUM AMEPUUKUM
JpxaBama (CA/Zl) yak u ®Pepepanuctuyku cnucu XamuiartoHa (Alexander
Hamilton), Megucona (James Madison) u lleja (John Jay) opuruHasHO
6usn 06jaB/beHH TOA TceyaoHUMOM Publius, kao mucMa ypeaHuKy. Yak je
u npejceaHUK BpxoBHor cyga Mapman (Chief Justice John Marshall) nop,
nceypouuMoM Illpujamess Penybauke GpaHUO Y jaBHOCTH IOjeIMHE OJIJIyKe
BpxoBHor cyna CA/l. IlocToje foka3u Ja cy MHOTH aMepUYKH NpeJAce HU-
M M KOHTPeCMeHHU 06jaB/bUBAIM CBOje MOJMTHYKE PaZloBe HEMOTHHCAHU
niu nof nceygoHuMmoM (Note 1961, 1085). [locebaH ¥ pa3ymM/bUB MOTUB
Jla 6yly aHOHUMHM HMMaJld Cy ayTOpU uuja Cy Jiesia ocliopaBasa NOJUTHY-
KU Status quo, eKOHOMCKe yCJIOBe pajia, ApyLITBEHe HOpMe U caudHo. ToMac
[leju (Thomas Paine) je 1776. rogvHe o6jaBuo yTulajHu namMmdJieT ,Common
Sense“ y mpuJior He3aBUCHOCTU o Benuke BpuTaHuje moj nceyoHUMOM
An Englishman (Heins 2010, 66). Ta fesia cy uMasia HellpoLiebUB 3HA4aj 3a
JleMOKpaTu3alyjy U KOHCTUTYLuoHaausauujy CA/l, anu u mupe.

AHOHUMHOCT je KacHHje uWrpajia 3HaudajHy yJory y 6opbu 3a jJpyre
LM/beBe, NIpe CBera 3a rpahaHcka IpaBa M NIpaBa »KeHa, [I0K je AaHac BayKaH
IITUT 32 NMOJUTHYKe AucuzaeHTe. Kao mto he ce BUAeTH y pacnpaBy Koja
cyefy, MOryhHOCT aHOHUMMHOT JleJI0oBabha Ha MHTEePHeTY NoceGHo je AaHac
Ba)KaH CErMeHT MOJIMTHYKe 60p6e y MHOTUM ayTOKPATCKUM JpyILITBUMA.

Wnak, npaBo Ha aHOHMMHOCT HMje Kao TaKBO MpuxBaheHO y ycTaBHMa
BehuHe apxkaBa cBeta (Cobb 2007, Martin, Fargo 2015). He HasiazumMo Ta-
KBy rapaHuujy Hu y YcraBy Peny6snke Cp6uje. Heo6uuso je uito ce y Ha-
meM YcTaBy He HaBOJAM U3PUYUTO HU NMPABO HA NOIITOBaWke NPUBATHOCTH,
aJIu je IpaBO Ha MOLITOBake NPHUBATHOTr U MOPOAUYHOT KMBOTA rapaHTo-
BaHO y 4J. 8 EBponcke KOHBeHIMje 0 JbYy[CKUM IIpaBMMa U OCHOBHUM CJIO-
60/1aMa, Koja je cacTaBHH Jle0 MpaBHOT mopeTka Pemy6snke Cp6uje. Ocum
TOora, npemMa cTaBy YcTaBHOTr cyZa PC, mpaBo Ha NpHUBATHOCT je cacTaBHU
Jle0 YCTAaBHOT ITpaBa Ha J0CTOjaHCTBO U CJ1000/JaH pa3Boj JIUYHOCTH, rapaH-
TOBaHUX 4. 23 YcraBa.®

6 Ycrasuu cyg Peny6auke Cpbuje, Of/1yKa o ycTaBHOj xaa6u mogHocuona X,

Uz-3238/2011, 8. mapT 2012.
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Y ynopesHOM yCTaBHOM IpaBy aHOHUMHOCT YKuBa ofpeheH cre-
IleH 3alliTUTe Kao eJeMeHT JpYyrux IpaBa U cjJ060Aa, Ipe cBera cjaob6ofe
M3paxkaBama U IpaBa Ha MPUBATHOCT, Kao U cioboe yomurre. [[pumeTaH je
TpeH/, /ja ce MPaBO Ha aHOHUMHOCT CY>aBa, C 063UPOM Ha TO Jla UHTEPeCcH
CUT'YPHOCTH U HallMOHa/IHe 6e36eJHOCTH Y KOHKPETHHUM CJlyyajeBHMa OJJHO-
ce IpeBary HaJ, aHOHUMHoOIIRy. 3a To MUTambe BaXKHa je U yJiora KOMIaHUja
Koje MpyKajy ycayre TeJeKOMYyHHKanuja. ¥ oBoj chepu ce mokJanajy MH-
Tepecu JApXKaBHOT W NPUBATHOI CEKTOpa, Na Cy 3aKOHCKa pellerma ycMe-
peHa Ha o6e36ehuBame yca0Ba Aa ce Mo NOTpebU MOKe YTBPAUTU UJIEeH-
TUTET WHTEepHeT KOpUCHHMKA. O WHTepHeT MNpoBajAepa ce Tpaxu Ja
CaKyNJbajy ¥ 4yBajy NoJaTKe HEONXOAHe 3a UAeHTHPUKOBake KOPUCHUKA,
a y NojeJMHUM JpXKaBaMa BJIacTH MMajy IpaBo Ja Ao6ujy Te nojaTke 6e3
CYJCKOT of06pera uiu Hajsopa (Ker.

Y KoMmapaTHBHOM Iperjefy 3HauyajHU Cy HaM HOPMaTHBHU OKBUPHU U
CyJZCKa Ipakca eBponckux gpkasa U CA/l. Y EBponu je npMMeTHO Tpaxeme
KOMIIpOMHCA U3Mehy noTpebe Ae/I0TBOpHE NIpHMeHe 3aKOHa M MOIITOBaba
JbY[ICKUX NpaBa rapaHTOBaHUX, inter alia, EBponckoM KOHBEHLIUjOM O 3a-
IITUTH JBYACKUX NpaBa U OCHOBHMX cio6oaa (1950)7 u MehyHnapogHum
NaKTOM O rpahaHCKUM W NMOJUTHYKKAM npaBuma (1966).8 [pxkaBama nort-
NUCHUIAMa je HaJIOXKeHO Jla je HeONXoJHO 06e36eUTH IIpaBO CBaKora Ja
Ha MUIUL/bEE, IPUMakbe U CAaONIITaBamke Heja 6e3 Mellama jaBHe BJIACTH
1 6e3 063upa Ha rpaHuue. BaxHo je, Takohe, 06e36eJUTH U MPaBO HaA MPHU-
BaTHOCT. Ta mpaBa u c1060/ie, KOjU Cy NOBE3aHU ca aHOHMMHoUIhy Kao ra-
paHTOM epeKTUBHOCTH, MOPAjy OUTHU MPUMApPHH, 2 MOTY 6UTH OTpaHUYEHA
KaJla 3a TO [OCTOje 3aKOHCKAa OCHOBA, JIETMTUMHH IIM/beBU U OAroBapajyha
Mepa NpPONOPLUOHAJTHOCTU HU3Mely MHBa3UBHOCTU Mepa OrpaHHYema U
IM/bEBA KOjUMa Ce TeXU.)

Y Hpckoj ce TpeHYTHO BOAM BPJIO HUHTEPECAaHTAaH CYACKHA MNOCTYMaK
ca TOTEeHLUMjaJIHO BeoMa 3HAYajHUM IocaeAunamMa y o06JacTH 3allTH-
Te NpaBa Ha aHOHMMHOCT Ha MHTEepHETYy. Je/lHa LIKOJIA je 0J, KOMIIaHHje
dejcOyk 3aTpaku/aa JAa OTKpHUje HMJEHTUTET KOpUCHHUKa HHcTarpam Ha-
Jjora, a cyguja Bucokor cyga Hpcke ob6patuo ce Cyay mnpasge EBpon-
CKe yHUje TpakehM OZJIYyKy O NPeTXOAHOM NMUTaly, V CKIaAy ca Wi 267

7 Cayxc6enu aucm CLT - Mehynapodnu yzosopu 9/2003, 5/2005, 7/2005 - ucrp.
u Caysxcbenu eaacHuk PC - Mehynapooduu yeosopu 12/2010 u 10/2015.

8 Caymbenu zaacnux CHPJ 7/1971-73

9 Ynopeau ca npeam6ysnom u wi. 15 KonBennuje CaBeta EBpomne o BHCOKOTEX-

HOJIOLIKOM KpHUMUHasy (T3B. ByguMnemTaHcKa KOHBEHIMja O BUCOKOTEXHOJIOII-
KOM KpuMUHany), Caysxcberu eaacHuk PC 19/2009, koja je cTynuia Ha cHary 1. jyna
2004. roguHe.
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Yrosopa o ¢pyHKuuoHucamwy EBponcke yuuje.l® O Cyza ce odekyje ja og-
roBOpH Ha NMTabe Ja JIM MpaBa Ha NPUBATHOCT, 3alUTUTY NojaTaKa U cJ1o-
60y U3pakaBara rapaHToBaHuX [1oBe/bOM 0 JbyACKUM NpaBuMa EBpomncke
yHuje (EBporicka nmoBesba) nojpasymeBajy U paBo Aa ce HA UHTEPHET aHo-
HHUMHO [IOCTaBJ/bajy CaApKajH, oJ, yCJI0BOM Jia HUCY NPOTUBHU jaBHOM IIO-
petky. Ox Cyza ce 3axTeBa U CTaB O YCJIOBHUMA IO/, KOjUMa Ce, V CKJIaAy ca
GDPR n EBpornickoM noBe/bOM, KOMIIAHU]je Koje BoJe maaTdopme 3a JpyLIT-
BEHO yMpe)XaBarmbe MOT'Y NPUHYJUTH [ia Pa30TKPHjy UAEHTUTET HHAYE aHO-
HUMHHUX KOPUCHHKA.!!

Y CA/l nocToju jacHa JIMHUja Npelie/ieHaTa KojuMa je yTBpheHo aa [IpBu
aMaHgMaH'? ITUTY MPaBo Ha aHOHUMHOCT, YK/byuyjyhu 1 chepy HHTepHeTa.
['apaHTyje ce npaBo Ja ce rOBOPHU U NULIe aHOHUMHO, Kao U Jia Cé aHOHMMHO
y4ecTByje y TPYIHUM aKTUBHOCTUMA. BpxoBHu cyzn CA/l je To mpaBo pas-
BHUO Kao JlepuBaT 3allITUTe cJ1060/e roBopa, OKyIlJbaka, LITaMIle, peJUuruje
u netruuuje (Note 1961, 1084). CacBuM je JIOTUYHO Ja CyJcKa TyMauyema
IpaBa Ha NPUBATHOCT UJIM aHOHMMHOCT, KOja HUCY U3PUUMUTO rapaHTOBaHa
YcraBom CA/l, 3a3uBajy BUlle KOHTPOBEP3U U MPOTUB/bEHA NOJUTHIKUX
rpaHa BJIaCTH U Jiesia jaBHOT MbeHa HEro UITO je TO C/y4aj ca y YcTaBy U3-
pUYXTO HAGPOjaHUM MPABUMa, HA IPUMEP CJI0600M IITAMIIE UK PETUTHjE
(Heins 2010, 56). Y cayuajy NAACP v. Alabama BpxoBuu cyz CA/l je cmaTpao
Jla 61 obaBe3a OTKPHUBAakha YWIAHCTBA YAPYKeka MoJIpUia TO YAPYKeme jep
61 4JIaHOBU OUJIM MOAJIOKHU €KOHOMCKOj 0Ma3/u, OTKasuMa, GU3UIKUM
npeTmhaMa W JpPyrMM aKTMMa HeTpIe/bUBOCTH M Hacuba.'* BpXoBHU cyj
je IBe roiuHe KacHUje MPOIIMPHUO MPABO HAa aHOHUMHO VApYy:KUBame 060-
PHUBIIH JIOKaJIHY peryJjaTUBYy Koja je ZOOGPOTBOPHUM OpraHu3alyjamMa Ha-
Jlaraja Aia npeziajy ClIMCKoBe CBOjHUX 4JIaHOBA Kao YCJOB 3a MOpecKe oJaK-
wune.'* Ucre roavte je BpxoBHM cyf 610 CyodeH ca nuTameM Ja Ju [Ipsu
aMaH/JMaH IITUTH U NPaBo Jia ce TOBOpU aHOHUMHO. Haume, cyz je o06opro
Ka/M(OPHUjCKH 3aKOH KOjH je 3a0parbMBa0 aHOHHWMHe naMmdJierte. Y cBOM
o6pa3ssioxkemwy CyJ je HaBeo Jja Cy aHOHUMHU naMdJieTH, OpolIype U Kibure

10 Eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT, nocney-
wHu npucryn 30. aBrycra 2021.

11 GDPRhub. The High Court - 2021 IEHC 287. 2021. https://gdprhub.eu/index.
php?title=The_High_Court -_2021_IEHC 287, nocneamwu npuctyn 30. aBrycra 2021.
rovHe.

12 ,,Kom"pec HEe MOXe Ja NJOHOCH HHKAKaB 3aKOH O YCTAHOBJ/bEWY JpPKaBHE pe-

JIUTHje, Ka0 HU 3aKOH KOju 3abpamyje cJ10604HO UCIOBeJalkhe BEPE, a HU 3aKOH
KOjU OrpaHM4aBa ¢J10060/ly TOBOpa WM LITAaMIle WM OpaBo Hapoja Ha MUpPHe 360-
poBe U Ha ynyhuBamwe NeTHIMje BJaJ1 32 UCIIPaB/bakbe HelpaBau.”

13 NAACP v. Alabama, 357 U.S. 449 (1958) at 463
14 Bates v. Little Rock, 361 U.S. 516 (1960)
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WTpaii BaXKHY YJIOTY Yy MPOTpecy 4YOBe4YaHCTBA, TaKO IITO Cy MPOromeHe
rpyne 6uje y MOryhHOCTH [ila KPUTHUKYjy ONpeCMBHe NMpaKce U 3aKOHe HUJIU
AHOHMMHO MJIM HHMKaKo.!® Y HemocpeHOM KOHTEKCTY MHTepHeTa aMepud-
KU Cy[l0BU Takobhe Ipeno3Hajy Aa CIOCOOGHOCT JAa ce CJ10060JHO TOBOPHU y
BeJIMKOj MepH 3aBUCH 0J, aHOHUMHOCTHU. [Ipumepa pasu, Bpxosuu cyg by
Ilepcyja je cMaTpao fJa aHOHMMHHU OHJIAjH FTOBOPHUK Y»KMBa 3alITUTY [IpBor
aMaH/MaHa /Jja ocTaHe HenJZieHTHdrKoBaH.!®

HacynpoTr uspeyeHOM, HMakKo je, AakJje, jacaH AONPHUHOC AaHOHUMHOT
v3paxkaBama KBaJIMTETY U KBAaHTUTETY HJeja Koje ce HyZAe Yy jaBHOM Ipo-
CTOpY, OYHUIJIEAHO je U Ja Ce aHOHMMHOCT MOXE 3JIOYNOTPeOGUTH Ja ce
JipyroMe HaHece 030W/bHa wLiTeTa. Jluie Moxe IOXeJeTH Ja ce 3allTH-
T aHOHMMHOUINY YKOJIMKO U3HOCH HeMUCTHUHY. [loJ, BeJIoM aHOHUMHOCTH
MOTy ce KJjeBeTaTH, Bpeharu, y3aHemupaBaTh Wi noBpehuBaTH Heuwja
CBOjUHCKa U ayTopcKa npasa. [loce6aH npo6.JieM je 370ynoTpe6a aHOHUM-
HOCTH Ca LIW/beM YrpokaBakba NMPABHOI IOpeTKa U HalMoHaJHe 6Ge36e[-
HocTH. Kao mTo cno6osa u3paxaBarma MoXKe 6UTH OrpaHU4YeHa ,aKo je To
HeONXOJHO paJiy 3allTHUTe NpaBa U yIjiesa APYTUX, YyBakba ayTOpUTETa U
HeNpPUCTPACHOCTHU CyZa M 3alUTHUTe jaBHOT 3JpaBJba, MOpaJja, AeMOKpaT-
CKOT JIpyLITBa U HalHOHalHe 6e36enHocTH Peny6unke Cpbuje” (Yeras PC,
4. 46, CT. 2), TAKO je palluOHaJIHO OYEKUBATH Jla HU aHOHUMHOCT He MOXe
HUATH Tpeba Ja yKMBA ancoJyTHY 3alITUTY. Y TOM CMHCJY je MJIyCTpaTH-
BaH NnpuMep ciaydaja y kome BpxoBHu cyn CA/Zl 2010. roauHe HUje 3alUTH-
THO NPaBO Jja ce nornuile pepepeHAyMcKa UHULMjaTUBA 6€3 MOTyhHOCTU
Jla MOTNUCA WHUIMjaTopa 6yay o6HapomoBaHu.!” Y apxaBu BalumHrTOH
Jl03BOJbEHO je OCIIOPUTH 3aKOH Ha pedepeHAyMy YKOIUKO 4% riacada noT-
nuile netunyjy. [lornucHuk Mopa Ja octaBu UMe U aapecy. [Ipema 3akoHy
0 jaBHMM HCIpaBaMa, CBaKoO JIMIle UMa NPaBO Ha NpEeNUC WX KONHjy THUX
nojaTaka Ja 6y MOIJIO Jla YTBPAM Ja JIM Cy NOTHUCH BaauAHM. [loTnucHu-
M MHULMjaTHBe 32 pedepeHyMCKU ONO3MB 3aKOHA Cy MPOTHBHHULM HUC-
TONOJIHUX GpaKoBa M 360T CBOT MOTNHCA Cy GUJIM MaJTpeTUpaHH, ald Taj
TpeTMaH HHUje 6MO OBO/bHO BHMCOKOI MHTEH3WUTeTa JAa 6u ybenno cyz Aa
IbUXOBE UJIEHTUTETE Tpeba 3alITUTUTH oJ jaBHOCTH. OpeheHe UHTepecHe
rpyne Beh fenieHujaMa 3arosapajy uzejy Aa 64 aMmepuyka Bjaja Tpebaso fa
Ha/Ji3Upe aKTUBHOCT Ha UHTEPHETY Ha HayMH Ha KOjU TO YMHHU ca pajyo U
TeJIeBU3HUjCKUM nporpamoM, anu FCC (Federal Communications Commission)

15 Talley v. California, 362 U.S. 60 (1960)

16 Dentrite International v. Doe No. 3, 342 NJ. Super. 134 (App. Div. 2001). ¥
0BOj Ipecynu je Kao npenefeHT uutupana Talley v. California y neny o 3Hauajy
AHOHUMHOCTH.

17" Doe v. Reed, 561 U.S. 186 (2010).
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MMa BpJIO YCKY HAJAJIeXXHOCT HaJ, UHTEPHETOM. Y JuTepaTypu ce cpehe u
CTaB /la U3 IepCIeKTHBe My6/IMKe aHOHHMHHU TOBOP MMa Mamby BPeJHOCT
jep aZipecaHT MopyKe by He MOXe a/IeKBAaTHO Jla MPOTYMadX ako He 3Ha KO
je ayTop (Lidsky, Cotter 2007, 1539).

C npyre cTpaHe, U3 [lepCHeKTUBE APYIITBEHe TeopHje Ha GeHOMEH aHO-
HUMHOCTH Mehy npBHUMa Cy yKasasu COLIM0JI03U KOjU Cy ce 6aBUJIM pa3BojeM
MO/IepHOT HayMHa KMBOTa ¥ YpOaHOM OKpyKehy. lako HeKH of mwHX, 10o-
nyT 3uMeJia, He 3ay3UMajy a priori HeraTuBaH cTaB Beh aHOHMMHOCTH NpH-
Jlaze Kao Heu36eXHoj, na 4ak U ocyob6ahajyhoj kapakTepucTuyu ypo6aHor
HacynpoT pypaJsiHoM »kuBoTY (Simmel 2012), unak KoJ MHOTHUX KJaCUYHUX
conmoJsiora nonyT TeHrca uau BupTa AoOMUHMpa HeraTHBHA NepCleKTHUBA
anoHuMHocTH (ByjoBuh 1988, 32-37).

Y HelwTO caBpeMeHHWjUM COLIMOJIOLIKMM pajioBUMa JajieKo BHUIle Cce
pacnpaB/ba O LITETHUM acnekTHUMa MHJAuWBUJAyanusMma (Bayman, 'mpeHc,
Bek) Hero 1To ce oKyc ycMepaBa Ha caMy aHOHMMHOCT. MehyTuMm, u y ToM
KOHTEKCTY, IOHeKa/] Ce 0TBapa CJIMYHO IMTake Koje ce 0TBapa U y OJHOCY Ha
nocJjesMIle Npoleca MHAUBUyalu3alyje, 0JHOCHO y K0joj MepH NojeuHal
Tpeba ga 6yae noxapebeH 3ajegHuny. Y tom cmucay Tejnaop (Taylor 1991,
9) npBy HeJAaroJHOCT YU pasJjor 3a OGPUry HajlasW Yy UHAUBHUAYAIU3MY, KAo
doxycupaHoCTH Ha cebe W M30CTAHKY Gpure 3a Jpyre W ApYyLITBO, IJe ce
WHCHACTHpPalke Ha aHOHMMHOCTH CMaTpa NMOrpelIHUM jep ce lbHUMe Hapylla-
Ba oAromapajyha paBHoTexa n3aMehy nHTepeca ApylITBAa U aHOHUMHOCTHU U
ayToHOMHUje nojeauHLa. Takohe, mocToje 4ak U TBp/€ Aa je MPUBATHOCT
npeBasubheHa, HemoTpe6Ha, A YaK U LITETHA, U Jla Tpeba Jla MPUXBAaTUMO
NOTIYHY OTBOPEHOCT U U3JI0KEHOCT jep ,aK0 HUCH HUILITA CKPUBHO, HEMALI
ce yera HY 6ojatu” (Brin 1998).

3.2. Pro et contra aHOHUMHOCTHU Ha UHTEPHETY

OHO WITO BaXXU 32 aHOHUMHO M3pakaBathe YOINLITe NPUMEHHBO je U Ha
AHOHHMHOCT Ha UHTepHeTY. [lepcrieKTUBE Cy pa3/IMuUTE U CYIPOTCTABJ/bEHE.
YnpaBo 3aTo Taj peHOMEH U U3a3MBa KOHTPOBEp3e U NMPeACTaB/ba NOAJIOTY
3a OpojHe 3J10ynIOTpebe OCHOBHHUX JbYACKUX IpaBa U ci1oboza. Kao aBocek-
JIM Ma4, aHOHUMHOCT Ha HHTEPHETY MOXKe TOMOohH y36ymhHUBaYMMa Ja 0CTa-
HY CJI000/HH, TOCe6HO Y ayTOKPATCKUM JPYLITBUMA, /U UCTO TaKO MOXe
noMohu elMHKBeHTHMa Jia U36erTHy KasHy (Sarda et al. 2019, 561).

HajHenocpeHuja KOPUCHOCT aHOHMMHOCTH Ha WHTEpPHETY BHAMU Ce Yy
HEHOM [JIONPUHOCY Pa3Bojy jaBHOT AMCKypca MOAPIIKOM CJI060Jd roBopa
Y yomiuTe u3pakaBama (Akdeniz 2002, 224). Pa3Boj MHTepHET cepBHCa U
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alUTMKalMja KOju KOPUCHUKY NPYKajy C1000/y CTBapama OHJIAjH cajJipiKaja
PEeBOJIYLIMOHHUCAO je TpaHMIle TOBOPA HAa HAYMH Jia CBaKM KOPHUCHUK MOXe
6p30, Jlako U 6Ge3 3HAYajHUX TPOLIKOBA Ja JAONpe 0 CBOjUX ajpecaTa Ha
ro6anHoM HUBOY. To je ¢eHomeH koju Manyen Kacresc (2014) nasuBa
MacoBHa CaMOKOMYHMKalMja U AedUHUIlEe je KA0 HOBU 06pasal, MacOBHe
KOMYHHUKaLHje KOjU ce 3aCHUBA Ha BUCOKOj ayTOHOMHOCTH 6yAyhu Jia je oHa
CaMOIIpOU3BeZleHa, CaMOyCMepeHa U caMooZabpaHa.

Xapaun (Jardine 2018) uctude na ce, y KOHTEKCTY (He)eMOKpPaTHYHO-
CTH NOJIUTUYKHUX CUCTEMA, MOTHBH 32 UHTEPHET aHOHMMHOCT MOTY HIMPOKO
rpynucaTH y ABe KaTeropuje: MOTUBM KOjU Cy MOBe3aHH ca MoryhHocTrMa
KOje aHOHMMHOCT Ipy»a U MOTHBHU KOjU Ce TUYy HeloCpeJHUX MOJUTHY-
KuX noTpeba. OBM NPBHU Cy HajBUILEe 3aCTYN/beHHU Y BeOMa OTBOPEHUM U
JrbepasHUM MOJUTUYKHUM ypehewHMa, JOK CY MOTHUBHU KOjU IPOUCTUYY
Y3 MOJIMTUUYKHUX NMOoTpeba Hajuellny y ayTOPpUTapHUM pexxuMuma. Jpyrum
peyrMa, Yy OTBOPEHUM JPYIITBHMA Cy MOTYNHOCTH 3a aHOHHMMHY YIOTpe-
0y WHTepHeTa, penuMo nyTeM Tor HNpeTpa)kWBaya, LIHUPOKO JOCTYIIHE,
aJiv He MpeJCTaB/bajy NPou3BoA HYXJe Beh cy ncxon nnyHUX aduHUTETA
nojeguHana. C gpyre cTpaHe, y ayTOKPaTCKUM peXHUMHMa Cy MOryhHOCTH
3a OHJIAQjH aHOHMMHOCT BeoMa CyXKeHe jep ce Ap)KaBe aKTHUBHO TpyJe Aa
cy36Hjy ynoTpeby TeXHOJIOTHja aHOHUMHOCTH. 360T TOra, akTUBUCTH KOjU
KOpHCTe HHTepHEeT Kao CBOje NoJbe roBopa cBe Yellhie 6MBajy NpOromeHH,
XalllleHU U ocyhrMBaHM Ha cTpore KasHe 3060r CBOjUX aKTUBHOCTH, 6UJIO Jia
je peu o usbopuma y 3umM6a6bBey uau besopycuju, IOIUTUIKUM DpUIUKaAMa
y TajBany, Erunty uiu Xonr KoHry.

0 MaxoM MO3UTHBHUM edeKTHMa OHJIAjH aHOHHMHOCTH Ha MOJUTHYKY
napTyuLUnanujy ropope pasaudutu aytopu (Akdeniz 2002; Cooper 2020;
Papacharissi 2004), kao wTo To Noka3yjy U Heka UcTpaxkuBama (Perbawani,
Rahavu, Anshari 2018, 208). [TonUTUYKU aKTUBHU rpahaHU 4eCcTO KOpHU-
CTe aHOHMMHOCT Kao edHUKaCHO CpeJCTBO 3a M3beraBame NpPaBHUX WJIU
JPYLITBEHUX MOCJe/MIA 32 U3HECEHe CTAaBOBE, JJOK aHOHMMHOCT Ha JApy-
IITBEHUM MeJiMjuMa MOXKe JONPUHETH [10PacTy NOJUTHYKe NapTUIMNaLHje.
Hako, HapaBHO, Kako uctuye [lamakapucu (Papacharissi 2004, 267), aHo-
HUMHOCT MOJK€ OJIAKIIaTH TOBOP MpXKIbe, OHA je MCTO TaKo 6JIaroTBOPHA
3a C1060/HY pa3MeHy MHUCJAW U KOMYHHUKalujy ocjio6oheHy orpaHuuYema
dU3UYKOr cBeTa.

YnpaBo Ha TOM Tpary MOXeMO NOMEHYTH jOll jeflaH Ba)kKaH acleKT
aHOHHMMHe ynoTpebe WHTepHeTa KOjU Ce THYe NpeBas3uIaKema CTPYKTY-
pa/IHUX OrpaHUYeHa Koja JeTepMMUHMIIY UHTepaKLUjy y peajHOM CBETY.
[lo/be fOCTYNMHUX UHTEPAKLHja je HAa UHTEPHETY JAaJIeKO LIWpe Hero y pe-
Q/IHOM OKpYXKemy TJie je KOMyHHKaliyje OrpaHU4eHa U MUKPOJIOKALUjOM
MojeAMHALIA ¥ FheTOBOM CTPYKTYpaHOM no3unujom y aApymtsy (IlerpoBuh
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2013, 170). 3a pasauKy oA KOMYHHKalHje Y CBAaKOZHEBHOM, (pU3NYKOM
OKpYy’>Kely, KOMyHHKallja Ha UHTEepPHETY ce OJBHja y JaJieKo JabaBUjUM
CTPYKTypa/JHUM OKBUPHMA TZie je MPaKTUYHO jelMHA CTPYKTypa Kojy je
HeMoryhe HeyTpasucaTH MoBe3aHa ca KyJTYypOM, OZHOCHO je3UKOM KOjUM
ce KoMyHUIMpa. HapaBHO, nocToje U pecTpukLUje Koje Hamehy mpe cBe-
ra ayTopuTapHe Jip»kaBe, a KOje ce OZJHOCe Ha TeXHUYKy (He)MoryhHocT
Jla ce HEKUM INPOCTOpMMa Ha WHTepHETYy YONlITe MPUCTYNH, Kao IITO je
HeMmoryhHocT Jja u3 KuHe wiu Pycuje kopuctute ®ejcbyk u HEKe Apyre U-
ruTajgHe miatdopme.

C Jpyre cTpaHe, OHU KOjU CTpaxyjy OJ aHOHUMHOCTH Ha UHTEPHETY
yKa3yjy Ha LITETY Koja MoXe Npor3ahu U3 cUTyanyja KaJja 3JloHaMepHa JiMa
0/ TJIAIITOM aHOHUMHOCTH U 6€3 CTpaxa Ofi 0ZITOBOPHOCTH LIKPE JIAXKH U
JIpyre LITETHE CaJipXKaje UM MacOBHO Kplile ayTopcka npaBa. HoBe uHdop-
MalMOHe TeXHOJIOTHje cy, monyT [l1aToHoBor npcreHa Mohu,'® y ogpehenoj
MepH oTexaJjie IpaBHY 3allTUTY JIKIla U UMOBHHE O/ TpeBapaHaTa, KJIeBeT-
HHKa, HAaCWJIHMKA WJK TepopucTta. PeljiMo, aHOHUMHOCT ¥ eHKpHIIIHja Cy
jellaH 0J1 OCHOBHHX, aJIM ¥ K/bYYHHUX ajlaTa peJloBHe KOMYHHKall1je TepOpHU-
CTUYKHX opraHusanuja (Lewis 2005, 112).

AHOHMMHOCT Ha MHTEpHeTY Ipy»a MOryhHOCT Jia ce 6e3 0ArOBOPHOCTHU
npemMa 6pojHOj My6JMLM OJALIM/bY CaZpiKaju MOIYT roBOpa MpiKibe WU
Je3nHdopMalyja Koje MOry UMaTH BeoMa IUTETHe mocjefuue. /lesioBame
NPOTUBHUKA BaKIUHaLUje y A06a maHJeMuje kKoBuza 19 Moxja je u
noHaj6osbu npumep 3a To. Ulynep (Suler 2004, 321-322), koju je ce 6aBUO
y3poLiMMa HacHhJIHe KOMyHUKallMje Ha UHTepHeTY, TBPAU /ia je OHJIajH aHo-
HUMHOCT jeJJaH o/ K/by4HUX paKTopa Koju cTBapa T3B. epeKaT OHJIAjH Je-
3uHxubupaHoctu. Taj epekat ce, mpeMa MULL/bEHY TOT ayTOPa, OAHOCH Ha
CTalbe y KOMe JbYZH, N0/, [1ejCTBOM pasJMIUTUX PpaKTopa Yy KOMyHUKALHUjU
Ha UHTepHeTY roBOpe WJIM YKMHEe CTBAapHU Koje MHadye, y perynapHoj od.ajH
KOMYHHKaLUjH, He O FOBOPUJIM WJIM YMHUJIU. Ped je 0 YMTAaBOM CIeKTpy
MOHalllakba Ha UHTEPHETY Koju ce Kpehe oJf 6eHUrHe Ae3WHXUOUPAHOCTH,
Ka/, Cy JbYAM OTBOPEHUjU M MCKPEHHUjHU HETO y PeaJHOCTH, 0 TOKCUYHE Jie-
3MHXUOGHUPAHOCTH, KaJia ce Jby[ M MOHallajy HeylnopeAHBO JIOLIMje ¥ OJHOCY
Ha CBOje CBaKO/HEBHO MOHALIAEe y PeaJTHOCTH.

18 naron y Apycasu Il npunosezna o JUAUjCKOM NacTUpy ['Ury koju mpoHasiasu
npcTeH MohM Koju HOCHOIIA MOXKe YYMHHUTH HeBUABUBUM. OBaj TO KOPUCTH Ja ce
yb6auy y JBopal ¥ MoYUMHU OpojHA HeZlesa, a HA Kpajy yOuja Kpaba U Npey3ruMma
Kpa/beBCTBO. ,HeMa yoBeka Koju 64 ce y3/ipkao Aa He y3Mme Tyhe, ako 64 Morao
HeOoNaXeH Jla y3Me HeIlITO ca TPXKHHUIE; WM GU HIIao no KyhaMa u jierao ca KUM
KeJIU 110 CBOM HaxoDhemwy; youjao 64, uau ocjaobahao U3 3aTBOpaA Kora NOXKeJd, U y
CBaKOM norieay 6uo nomyT 6ora mehy spyauma“ (Ilnaton 1993, 359-360).
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4. PASYMEBAHKLE AHOHUMHOCTU HA UHTEPHETY

4.1. CneuPpHUYHOCTH OHJAjH aHOHUMHOCTH

YuHU ce [a je NUTake aHOHUMHOCTH JI00UJIO 3HA4aj TEK ca M0jaBOM HH-
TepHeTa. MoryhHOCT Jja ce Ha MpexH OyZe HeKo Jpyry Beh of kbeHUX PBUX
JlaHa MHCOUpUCATIO je MHOore U Ha 036usbHe gAebate (Turkle 1995) u Ha
1a/bUBe orncepBanuje Ha oBy Temy.!® TEXHOOIITUMUCTH Cy 6UJIM YBEPEHH J1a
he jaBHa chepa Ha UHTEPHETY Koja je ocnoboheHa pacHUX, BEPCKUX, ETHUY-
KHUX, COLIMOEKOHOMCKHM WJIM POJHHUX obesiexja UAEHTUTeTa AATH KJbYYHU
JlONIpUHOC JleMoKpaTusauuju aApywrtsa (Akdeniz 2002; Papacharissi 2004),
na 4ak 4 ga he noMohu fAa ce MOHOBO yCIIOCTaBH JABHO HU3ry06J/beHH LyX
3ajeguune (Rheingold 2000).

Cge 10 mojaBe maaT$OpMH 3a APYIITBEHO YMpexKaBawe, monyT Pejcoyka,
JlaKJie HerJie 10 Cpe/iHe ABEeXU/baJJUTUX, aHOHUMHA KOMYHHUKalMja Ha UH-
TEpHETY je mpe GWJIa CTaHJApA Hero uU3y3eTak, 0K Ce U3HOIIEeHe JUYHUX
N0JjaTaKa Ha MpeEXy CMaTpao Kpajibe HEOOWYHUM, A U HENOXKebHUM
(TerpoBuh 2008, 104-106). Nnak, nojaBoM maaTdopMu 3a JPYIITBEHO
yMpexaBare aHOHUMHOCT CBE BULIE YCTYIa MECTO jaBHOM U €EHTUPUKOBAY,
6uJI0 Ja je ped 0 J06POBOJ/bHOj MU U3HYDEHO] HAEHTUPUKALIUjU KOPUCHU-
Ka MHTEepHeT], A3 GMCMO JlaHac JIOLLIM Y CUTYaLHjy Ja je TOTOBO MOTHYHO
cy36ujeHa MOTyhHOCT aHOHMMHeE KOMYHHUKalyje Ha UHTEpHETY.

MebhyTumMm, npe Hero mto Ay6/be yheMo y e6aTy 0 KOHCeKBeHIIaMa OHJIajH
AHOHUMHOCTH, Tpeba ycnocTaBUTH Be3y usMeby odJiajH M OHJAJH aHO-
HUMHOCTH. HauMe, 32 pa3/iMKy o aHOHUMHOCTH Y GU3UYKOM OKPYXKEHY,
QHOHUMHOCT Ha MHTEPHETY Ce He MOXXe IOMCTOBETHUTHU Ca HENOCTOjatbeM
WJIeHTUTETA jep, KaKo 3anaka BopxoB, noBe3rBawke Ha UHTEPHET, OJJHOCHO
y4eCcTBOBabe y KOMYHUKALUjU yTEM UHTEPHETA, HEU36EXKHO MoApasyMe-
Ba HeKy BpcTy camouzseHTHdukanuje (Voorhoof 2010, 76). 360r Tora HEKU
ayTopH cMaTpajy fa O, yMecTOo aHOHUMHOCTH, UCIIPABHUje GUJI0 TOBOPUTH
0 TCEYLOHUMHOCTH, OZHOCHO O OHJIajH UIEHTUTETY KOjU HUje HEeNoCpeSHO
noBe3aH ca odJuajH ugentuteroM (Froomkin 1999, 114). CTBapu AoJaTHO
KOMILJIMKYyje MOryhHOCT IOCTOjarha BUILECTPYKUX OHJIAJH HAEHTUTETA U
UCTOT OHJIAjH UJIEHTUTETH KOjU Jesd BHIle Juia (penuMmo y oHJIAjH Apy-
IITBEHUM IOKpeTHMa). OCUM TOra, BaXKHO je HalOMEHYTH: Ja GMCMO YoII-
IITe MOIJIM TOBOPUTH O AaHOHMMHOCTH Ha UHTEPHETY, HEONXOJHO je ja

19 YygseHa je kapukarypa [lutepa Ctajuepa (Peter Steiner), koja ce 1993. rongune
nojaBuJa y Marasuny Hyjopkep (The New Yorker magazine), Ha Kojoj cy npuKasaHa
JiBa Ica OJi KOjUX je jeJaH 3a pauyHapoM M o6paha ce fgpyrom mncy peuyuma: ,Ha
WHTEpPHETY HUKO He 3Ha Jia cu nac.”
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KyMyJlaTUBHO 6y[y ocTBapeHa JiBa ycjoBa: 1. ia oapeheHy OHJ/IajH aHOHUM-
Hy aKLMjy HUje Moryhe MoBe3aTH ca pealHUM UAEHTUTETOM aKTepa U 2. a
JiBe aHOHMMHE aKIjdje Koje je yYUMHUO UCTH aKTep Huje Moryhe moBe3aTu
jenny ca gpyrom (Clark, Gauvain, Adams 2009, 400). Yko/a1KoO je UCHyHeH
caMo IpPBH YCJIOB, pey je 0 NCeyL0HUMHOCTH.

Jlasbe, BaXKHO je pasIMKOBAaTH jaKy W cJlaby aHOHUMHOCT Ha UHTEPHETY.
Cna6a aHOHUMHOCT je CaMO NMPUBH/J, AHOHUMHOCTH, JIOK jaka aHOHUMHOCT
3HAYM Jla TParoBU aKTHBHOCTH Ha MHTEPHETY He MOTY WJIH BPJIO TEIIKO
MOTY OUTHU MOBE3aHU ca 0COO0OM y peasiHOM cBeTy. Peniumo, jaka aHOHUM-
HOCT je HY)KHa y30yHhHBayMMa WU JUCHIEeHTHMa KOju ce 60pe MPOTUB pe-
NPECUBHOT PEXKUMA, aJld H0j NprUberaBajy ¥ oHU Koju ce 6aBe moJiyJiera-
HUM WJIM WJeTaJHUM aKTUBHOCTHMa Ha MHTepHeTY. [IpoceyaH KOPUCHUK
MHTEPHEeTA, KOjU je 10 NPaBU/y Ha HUCKOM HUBOY AUTHUTAIHE TUCMEHOCTH,
TENIKO MOXe ogMahu Jlaske of c1abe aHOHUMHOCTH. 3aHUMJ/BHBO je TO IITO
ce 4MHU Ja BehnHa WHUX U HeMa MoTpeby Aa CaKpuje CBOj UJAEHTUTET Ha
MHTEepHEeTY HUTH MUCIH Aa je To npetepaHo BaxkHO (Electronic Frontier
Foundation 2015, 3-6).

Y OHJIajH MPOCTOPY BAXKHO je OApPEeAUTH U IITA Ce CMaTpa UJEHTUTETOM
akTepa. [TocpeactBoM ,kosaunha“ moryhe je yrBpautu IP aapecy ypebaja
ca Kora je nocjaTa Heka IopyKa, aJld TO He 3HauM ayTOMAaTCKH [Jja II0y3JaHo
MOXEMO 3HAaTH KO je ayTop MOpPYKe, OJHOCHO akTep. CHUTyauuja mocraje
3Ha4YajHO KOMILJIMKOBAaHHja aKO Ce KOPUCTe Mpexe aHOHUMHOCTH, y KOjuMa
ce nmoMohy BHIlle MPOKCH-CEpBepa CaKpHUBa U3BOPHH MOLIMJ/basIAL MOPYKe.
Yak ¥ ako OM MOCTOjajle TEXHOJIOUIKE MPETIOCTAaBKe Ja ce UJEeHTUPUKY]Y
CBU y JIaHLy CJakha MOPYKe, CBe [0 OPUTMHAIHOT MOLIM/bAOLA, OCTaje
BeJIMKU MOJIUTHUYKHU Mpo6JieM Aa 61U NMpaBHe HOPMe U TEXHOJIOTHja MOIJIU
6uTH 3/0ynoTpebsbeHH y HepeMokpaTcke cBpxe (Clark, Gauvain, Adams
2009, 402-405). OuursenHo je na he yBek N0oCTOjaTH NPUTHUCAK UCTPAKHUX
opraHa fia 3apaj; epukacHe U epeKTHBHE KPUBHYHE HCTpare Cy»aBajy mpo-
CTOp aHOHUMHOCTH, LITO NpeJCTaB/ba CBOjeBPCTAH ONOPTYHUTETHH TPO-
IIaK Ha CTPaHU 3alUTUTE aHOHUMHOCTH y30ybhUBaya, AUCH/IeHATa U APYTUX
JIMLA KOjuMa OM MJeHTUHUKALUja Yyrpo3uia KUBOT, CUTYPHOCT WJIM HeKa
Jipyra npaea.

4.2. Mpunor pasyMeBary fiIecaHOHUMHU3aLUje UHTEepHeTa

YuHu ce fa ce y NpOTeKJMX JeceTaK IoJMHA OCHaXWJA jejHA BPCTa
KaMIlake IPOTUB aHOHMMHOCTHU Ha MHTepHeTy. CTUYe ce yTHUCAK Ja je Ha
JeJly jelaH BUJ KpUMHUHA/IM3alUje aHOHUMHOCTU KOjU NPAKTUYHO [OBOAU
JI0 TOTa Jla CBaKH 3aXTeB 32 aHOHUMHOM yNOTPpe60M UHTEepHEeTa ayTOMATCKU
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M3a3vBa N0J03peme He caMo 6e36efHOCHUX cayO0u Beh cBe yemhe u ca-
MHUX KOPHCHMKA MHTepHeTa. [IJJaHCKM WM He, aHOHUMHOCT Ce CBe BUIle
rypay chepy MpauHOr UHTEPHETA, YMja je HeraTUBHA CJMKa IIpe CBera mnpo-
M3BO/J, OHUX KOjU Kpeupajy CJUKY jaBHOT MIbeHa. JeJHO UCTPpaKUBabe Koje
je cnpoBezeHo y Benukoj bputanuju nokasyje ga ce y Buiue oz 800 4ia-
HakKa 0 MpPayHOM HHTEpPHETY, Koju cy y nepuoay 2001-2017. o6jaB/beHu y
aucroBuMa Daily Mail, Daily Mirror, Daily Telegraph, The Guardian, The Sun
u The Times, oH npejCcTaB/ba y U3PAa3UTO HETATUBHOM CBETJIY, IPH YEMY Ce
HCTHYe [Jla je aHOHUMHOCT jefiHa OJi HeroBUX [VIABHUX KapaKTepUCTHKA U
Jla je OHa NOBe3aHa ca KPMMMHAJHHUM M aHTHUCOLMjaJJHUM aKTUBHOCTHMa
(Sarda et al. 2019, 562).

4.2.1. KibyuHmn akTepm Koju noacTndy 4eaHOHMMHU3aLMjy MHTEPHETa

OCHOBHO NHUTale Ha KOje OBJIe KEeJMMO JIa OJITOBOPUMO jecTe KOMe TO
CMeTa aHOHMMHHM UHTEpPHET W 360r 4yera ce OH GOjU MPETEKHO TaMHUM
ToHOBUMA. Kao KJ/byuyHe aKkTepe KOjU U3 PA3JIMYUTHUX MOTHBA Cy30Hjajy
AHOHUMHOCT Ha HWHTEpHeTy 3a norpebe oBe aHanIW3e HUAeHTUPUKYjeMO:
Jip>KaBe, KopIiopaldje, MEjHCTPUM MeJihje U caMe KOPHCHUKe WHTepHeTa.
He Tpe6a M30CTaBUTH HU caMe JuaumaJjHe MmexHo.102uje Koje Cy OCHOBHO
CpeJCTBO 3a JleaHOHUMU3alWjy ’UXOBUX KOpUCHUKA. Mako ce Ha 0BOM Me-
cTy HeheMo eTa/bHO 6aBUTH YJIOTOM TEXHOJIOTHje Kao jeJHOT Ofi aKTepa
JleaHOHMMU3alyje UHTepHeTa, y GUI030PCKUM CTyZAMjaMa O TEXHOJIOTHjU
OTBOPEHO je NMHUTame Jia JIU TeXHOJIOrUje, OCUM QYHKIIMOHAJIHE, OCEAY]y
Y MHXEPEHTHY MOpa/IHy BPEAHOCT U Ja JIM TaKBa BPESHOCT MOXe GUTH
HaMmepHO ycabeHa y TexHuuyke cucteMme (Feenberg, 1999). C jexne ctpa-
He, NOCTOje TBp/be O BPEJHOCHO] HEyTPaJHOCTH TEXHOJIOTHje Koje He
HCKJbY4yjy MOTYhHOCT Zja OHa MMa 3HayajaH yTHILdj Ha APYILITBEeHe, MOpaJ-
He U MOJINTUYKE acleKTe )KUBOTA, aJld HErMpajy Aia Cy HeraTUBHE WJIU M03U-
THBHE TOCJeANIe TOT yTUlaja pyHKUMja TOT cucTeMa. Haume, mpema ToMm
BUD ey, TEXHOJIOTHja MOXKe OUTH CaMO MHCTPYMEHT Jby/iCKe HaMepe, a MO-
PaJIHOCT Y MOJIUTHUKA CYy UHXEPEHTHU JbYAUMA, a HEe ’hbUXOBUM anaTtuma. Tom
CTaBY Ce CYyNpOTCTaBJ/ba TBP/[HhA /A CY MOje/JUHE TEXHOJIOTH]je y HEMOCPEHO]
KOpeJIaliiju ca KOHKPETHUM JIPYLITBEHUM, ETHYKUM U MOJTUTHIUM BPESHO-
cruMa (Flanagan, Howe and Nissenbaum 2008, 347-348). ¥ Tom cmuciy, y
BelMHy AUTUTAJHUX MPOU3BO/A U yCIyra yHarpe/[ je yrpaheHa moryhHoct
Ha/i30pa MOTpOIlaya, JaKje TO MOCTaje HhUXOBa MpuUMapHa cBpxa (3y6od
2020), fok cy, ¢ [pyTe CTpaHe, ajlaTH Kao wTo cy Tor u Signal nyu3ajHupaHu
yIpaBo pasu o6e36ehruBamkba NPUBATHOCTU U aHOHUMHOCTH U IOMaXYy /a ce
Te BpeJJHOCTHU ycajie u pacrnpoctpaHe (Coleman 2019, 570).
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Cmarpamo za je HajiioaHuje Buhemwe Enppjya @unbepra (Feenberg 2000,
228), KOjH TEXHOJIOTH]jY BUJM Kao ABOCTPaHU GeHOMEH — C je/IHe CTPaHe, OHA
je omepaTop, 0K je, C pyre cTpaHe, oHa 06jeKT. /lakJie, TEXHOJIOTHja HUje
caMo eduKacHa cnpasa UaM epukacaH nocrynak Beh oHa y ce6u capxu U
pasMYuTe JpylLITBeHe (eKOHOMCKe, IOJIUTHYKE, KYJITypHe) KOHTeKCTe KOju
Cy YKOpEeHEeHH Y lbeHOM JIM3ajHy. Y TOM CMUCJIY AUTUTATHE TEXHOJIOTH]e Ja-
Hac Tpeba I/efaTH Kao NONPUILTe 60pbe pas/IMIUTUX U CyNPOTCTAaB/beHUX
VMHTepeca K/by4HUX akTepa. Heku of Tux akTepa, o KojuMa he GUTHU peuu
y HacTaBKy, UMajy UHTepecC Ja ce AUTUTaJHe TEeXHOJIOTUje pa3Bujajy Tako
Jla CBe BHUIIe Cy»aBajy MOTyRHOCT HHUXOBe aHOHHMMHe ynoTpebe, 0K Cy C
Jlpyre CTpaHe aKTepH KOjU MHCHUCTUPAjy Ha yrpaheHUM omnnujaMa 3a aHoO-
HUMHOCT (MONYT Pa3/IMYMTUX OpPraHM3alLMja), aJld U OHHU KOjU CaMOCTaHO
pasBHjajy alTepHAaTUBHE TEXHOJIOTHje, NONyT noMeHyTor Topa uau Curha-
Ja. /[lpaycase cy, HapaBHO, jeJlaH 0J K/byYHUX aKTepa o/J] Kojer Tpeba nohu y
aHa/IM3U NPUTHUCAKA KOjU BOJe [leaHOHMMU3alUju UHTepHeTa. Y TOM KOH-
TEKCTYy He MOXe Ce Ha UCTH HauWH FOBOPUTH O ayTOPUTApHUM JipKaBaMa
Y OHHUMa Koje UMajy AyTy AeMOKpaTCcKy Tpaauuujy. Mehytum, 6uno ja ro-
BOpPHMO O jeIHUMA WJIM JpPyTrUMa, U3BECHO je Ja je y KOpeHY CBaKe Jp)KaB-
He BJIaCTHU TeXHba Jja Ceé KOHTPOJIUILY JJOMUHAaHTHU AUCKYPCH Y jaBHOj che-
pu. Ha To cy yka3uBasiu MHOTH ayTopH, Kao 1mwTto cy 'pammu (2018), Oyko
(1997), Kactenc (2014). To kosuko he ce oapeheHO APYUITBO OAYNPETH
TUM UMIIyJICUMa Jip>KaBe 3aBUCH 0J; 6pojHUX daKTopa MOMyT JeMOKpaTCKe
TpaZMLiyje, CHare MHCTUTYLHM]a, MOJUTHYKE KyJIType U NMOJUTUYKOT CUCTe-
Ma NnojeUHUX JpkaBa. Penumo, ako roopumo o CA/l, Ty je, kao WITO CMO
WCTaKJ{ y NMPeTXOAHOj pacnpaBH, paBO Ha aHOHUMHOCT 3arapaHTOBaHO
[IpBUM aMaHJMaHOM HUXOBOT YCTaBa, AOK je YeTBPpTUM aMaHJMaHOM 3a-
rapaHTOBaHO I[IPaBO Ja Ce HaJ30p BPIUM NOJ jacHO AedUHHUCAHHUM OKOJI-
HoctuMa. Mehyrum, CHoynenoBa (Edward Snowden) otkpuha mnokasana
Cy Ja, KaJia je ped 0 KOPDUCHULMMa UHTePHETa, JpKaBHe areHIjyje Koje ce
6aBe HaJ30pOM HMMajy CKJIOHOCT Jia 3a06uby TO ycTaBHO NpaBoO U Ja CBa-
KorI, 6UJI0 Jia MOCTOjU NPaBHU OCHOB WJIM He, N0ABPrHy Hajsopy (Coleman
2019, 569). Y 3em/baMa Kao wTo je KuHa Taj HaA30p je Aajeko AUPEKTHUjU
Y OTBOPEHMU]jH, a 3aKOHU KOjuMa ce Ta 06J1acT ypehyje peTKU cy U JIaKo UX je
3ao6uhu (Fry 2015, 499).

[Ipuy4HO je jacHO 3alUTO Kopnopayujamd aHOHHMHOCT Ha UHTepHe-
Ty HUje y uHTepecy. Bujio Koja akTUBHOCT Koje ce oJiBHja OHJIAjH, of Kyhe
WM ca MOOUWJHOT ypebaja, mpaTu ce, JiellOHyje, Kylyje U mpojaje Mehy
TEXHOJIOLIKUM JMHOBHMa Kao mTo cy ['yri (Google), ®Pejcbyk (Facebook)
U MajkpocodT (Microsoft), a mocToje U CTOTMHE Marbe MO3HATHUX TproBaua
vHpopManujaMa Koju MOMaxKy OIJIalllMBadyMMa Ja U3rpaje 3actpaiuyjyhe
JleTa/bHe JUTUTaTHe npoduie KOPUCHUKA TAKO LITO MPUKYIJ/bajy MOJATKE
13 pa3JIMYUTHX U3BOPa, yK/bY4yjyhu U 6a3e nojaTaka pasHUX OHJIAjH ILIAT-
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¢dopmu (Moore 2010, 1). Mox/1a je moHajoosbe 0 ToMe nrcasia 3y6od (2019,
261) obpassnaxxyhu kako, npe cBera, MHTEpHeT KOMIIaHUje, a 3aBabyjyhu
TProBUHU Ca HHUMa U CBe OCTajle KOMIaHWje, 3apabhyjy orpomaH HoBall
yIpaBo Ha OCHOBY MOrYNHOCTH HJleHTH(UKOBamka OCHOBHUX KapaKTepHu-
CTHKa, ’KeJba U NoTpeba KOpUCHUKA UHTepHeTa. UMajyhu To y Buay, noTiy-
HO je pa3yMJ/buBO 360r yera Pejc6yKk MHCUCTUPA HA T3B. MOJUTHULHM CTBap-
HUX uMeHa (eHr. real name policy) kojy je Ta koMmnaHuja yBesa jour 2015.
rogvHe (Haimson, Hoffmann 2016). Y npusior ToMe roBopu u u3jaBa Kojy
je y To BpeMe jasia cectpa ocHuBada Pejcoyka Penau 3akepbepr (Randi
Zuckerberg), nupeKTOop MapKeTUHra y KOMIAHUjH, KOja Cce jaCHO 3aJI0XKU-
Jla 3a NpoTepUBalbe aHOHMMHOCTH ca Mpexa, 06pasJiaxkyln To TBpAHOM
Jla ce JbyAM IOHallajy MHOTO 60J/be KaJla KOPUCTe CBoja CTBapaHa MMeHa
(Witzleb et al. 2014, 296). Unak, Taj yaap Ha aHOHUMHOCT M3a3Bao je pe-
BOJIT BeJIMKOT 6poja KOPUCHHUKA, NOCEOHO y TpyNalUju CeKCyaJHUX MatbHHa
(LGBTQIA), koju cy TO OKapaKTepHCalu Kao HENOIITOBak€ OCHOBHUX
JbyAckux npaea (Haimson, Hoffmann 2016). Hako cy y HapeiHUM roAuHa-
Ma OMJIM NPUCU/bEHU Jla OAYCTAHY OJi KpyTe NMOJUTHKE CTBAaPHUX HMMEHa,
dejcbyk HUjeTHOT TPEHYTKA HUje OAYCTao O CBOje HaMepe J1a HajBehu 6poj
CBOjUX KOPUCHHUKA, HA 0BAj WM OHAj HAYMH, UJIeHTUDUKY]e.

TpagunuoHasHu MeJujy, Kao Tpehu akTep JeaHOHUMU3alMje HHTEPHe-
Ta, y lbEMY CY, 0/ ’heTOBUX CAMUX [T0YeTaKa, BU/E/IM PUBaJa Kora je Ba/baJjio
3ay3zaTu oyayhu Jia je BpJio 6p30 MOCTaNO jacHO Jja he HHTEPHET YyTPO3UTHU
TpaZiMI[MOHAJIHE Me/ikje Kao OCHOBHO CpeJCcTBO MHdopMuUcama. /IBa cy oc-
HOBHA HAYMHA Ha KOje TPaJAUIMOHAJHU MeJUjy MOAPUBAjy aHOHUMHOCT Ha
WHTEpPHETY — JUPEKTHO U UHAUPeKTHO. C je/lHe cTpaHe, OHU UHCUCTUPA]Y
Ha CB0jOj KPeMOWIHOCTH TAKO IITO pylle KpeJUOUJIUTET U3BOpa HA HH-
TEpPHETY KOjU Cy 4ecTO YIpaBO aHOHUMHH, OJJHOCHO HeNpoBepsbuBH. [lo-
cebHO je Yy TOM CMHUCJy U3paXKeHa KaMIlamka YUju je [ub peHOMEH T3B. Jia-
»KHUX BECTU Ha UHTepHeTy (fake news). Mako cy MHOra UCTpaKuBamwa Io-
Ka3aJia ia je rpahaHCKO HOBUHAPCTBO CBe BaXKHUjU CETMEHT UHPOPMHUCAbhA
(PagmojkoBuh 2015), TpaguIIMOHAIHU MeJHjHU Cy YIOPHU y TOMe Jia ypylie
BEPOJOCTOjHOCT HMHTEpPHEeTa Kao M3Bopa HMHPOpPMHCama, MHCUCTUpAjyhu
Ha TOMe [ia je OH M3BOP JIAXKHUX BECTH, a Kao jelaH OJf K/bYYHHUX y3pOKa
HUXOBOT IJIaCPaa UCTUYE Ce HEMOCTOjatbe jaCHOT UJIeHTUTETA OHUX KOjU
Te BeCTU Kpeupajy U miaacupajy (Wang, Pang, Pavlou 2018, 1; PagojkoBuh
2015, 309). C apyre cTpaHe, UHAUPEKTHO MOAPHBAab€é AaHOHUMHOCTH Ha
MHTEPHETY NMOCIeHULa je CeH3aMOHAJMCTUYKOT U3BEUITABAba, ¥ KOjeM ce
MHCHCTHUPA Ha HeroBUM HETaTHBHUM acleKTUMa, IITO CMO MOIJIM BUJETH
Ha MpUMepPy U3BelITaBalba OPUTAHCKUX MeJidja 0 JJapK BeGy. YOIIlITe y3€eB,
Me/Iuju cy npe3aciheHy TEKCTOBUMA y KOjUMa Ce YKa3yje Ha ONacCHOCTH Koje
Bpebajy Ha UHTEPHETY, a YECTO Ce Kao IVJIABHU MPOTArOHUCTH HeJIeraJHUX
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pajitbl KCTHYY HEMIO3HATH JbYAU Ha MHTEPHETY KOje KOPUCHHUIIM HEOMIPE3HO
J10/1ajy 3a pujaTesbe UM yya3e y HeKaKBe MPUBAaTHE WUJIH MTOCJOBHE apaHX-
MaHe ca buMa.

WU camu KopucHuyu WHTepHeTa CBOjUM [ieJI0BakbeM YeCcTO MOJCTUYY
OHJIajH JeaHOHHMMU3auujy. Ako ce jomr U Moxe pehu jga PejcbykoBa mo-
JIUTHKA CTBapHUX HMMeEHa Ha HEKUM HayMH NpUCU/baBa KOPUCHHUKe Ja ce
HWJIeHTHPUKY]jy, TOCTaB/ba Ce MUTaEe 3alITO GM TO KOPUCHULM PaJUIN HA
TBuUTeEpy, KOjU HEMaA TaKBy NOJUTHUKY. HauMme, jefiHO ucTpakuBamwe o TBuU-
Tepy (Peddinti, Ross, Cappos 2017, 84-87) nokasyje na BehnHa KOpHUCHU-
Ka, MaKo HUje HAa TO MpPHMOpaHa, UMa npoduse Koje je JIAKO MoBe3aTH ca
IbUXOBUM CTBAapHUM HJEHTHUTeTHMa (peruMo, Hajeehu 6poj KopucTH cBoja
npaBa UMeHa U pe3uMeHa). /lakJie, NOJIMTHKe UAeHTUPUKAIMje KOPUCHUKA
JUTUTATHUX JIATGOPMU HAM HE MOTY MOCJAYKHUTH Kao jeIUHO 00jallberhe
3a LIMPOKO pacHpoCTpamkeHy MpaKCy jaBHOT OTroJ/baBama CONCTBEHE UHTU-
Me Ha TUM IaTdopmama. [Ipema HauieM cyny, norpeb6a 3a HEAHOHUMU30-
BaHUM, OJHOCHO jaBHUM [leJIOBatbeM Ha MHTEpPHETY [eJIoM je MocaeAula:
1. makpodaKTopa — 0JHOCHO TEXHbe JbYIU [ia YHECY PeJl Y CBOje OKpYKekbe
y KOHTEKCTY KMBOTA Y PU3UYHOM JIPYIITBY U 2. MUKPOJAKTOpa — OZHOCHO
norpebe Jja ce KOHTEKCTya/ln3yje UHTepliepcoOHalHa UHTepaKIMja Ha UH-
TepHETY.

4.2.2. MUKpO M Makpo ¢akTopm Koju noacTmyy AeaHOHUMU3ALMjy MHTEPHETA

Kaza je ped o makpodakTopuMa, NPUTUCIH 32 J€aHOHUMU3ALU]Y KOjy
CaMM KOPUCHHUIIM UHTEPHEeTa Bplle jeJJHU Ha Apyre Aeo Cy HbUX0Be UMILIU-
LUTHE CTpaTeryje 3a KOHTpOJIMCame APYLITBEHUX pU3UKaA Ca KOjuMa ce
cycpehy. Ha ekcniaH3ujy pU3UYHOT ApYLITBa yKa3ao je jom Ypaux bek (bek,
2001) cpennHOM ocaMpeceTux roguHa XX Beka, TBpAehu ga ce caBpeMeHo
JpyiITBO Kpehe Ka cTalby NepMaHEHTHUX pHU3KKa KOjUMa Cy NOjeJUHIU CBe
M3JI0’)KeHUjU (0, MOTyhHOCTH /a u3ry6e mocao 0 MOTyhHOCTH Ja ce pas-
60J1e of 3arahema WM HacTpajajy y TepopUCcTUYKOM Hanazy). [lojayaBame
pY3MKa NocjaeUla je pajUKaau3alyje MoJiepH13anuje y 4pyroj NoJ0BUHU
XX Beka, OJHOCHO WHIUBUAYAJHU3ALMjCKUX IpoIieca 3axBa/byjyhu KojuMa
ce NOjeAMHIM HCKOpPEWwYjy U3 yKOpewyjyhux CTPyKTypa HHAYCTPHjcKOTa
JIpyLITBa, MONYT HallWje, KJace, Bepe, U 6HUBajy CBe BHUILIE NpeNyLITeHH COM-
CTBEHOM MeHAlIMEHTY KOHTPOJIMCAamka PU3HUKa KOjU UX OKPYXKYjy. MehyTum,
NpenylTeHOCT caMMMa ceGy Ko/l BeJIMKOT 6poja NojeiMHaLA U3a3UBa CTabe
nepMaHeHTHe aHKCHO3HOCTH, KOja UX HAaroHM Ja ce BpaTe yKopewyjyhum
cujaMa NpeJMOJEPHOT JpYLITBA, Koje Cy 4ecTo oJM4YeHe U TPUOaIUCTHY-
KUM MojienuMa 3ajeguuintBa (Maffesoli 1996), rae ce cBu 4iaHOBU ILIe-
MeHa [J06po M03HAjy U Kao TaKBU CBU Cy HU3JIOKEHM CyAy jaBHOCTH. Te
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TPUOAIUCTUYKE TEHJEHIHje ce Hajoosbe BUAE Yy €X0 KoMopaMa Koje ce
00pa3yjy Ha UHTEPHETY, OJJHOCHO rpynalyjaMa MCTOMUII/beHUKA KOjUu ce
CBe BUIIle yAa/baBajy jeauu o apyrux (Flaxman, Sharad, Rao 2016). CBu Tu
[IpOoLEeCy CHAXKHO YTUYY Ha I0jeJMHIIA Jla Ce Ha MpeXkaMa JleaHOHUMHU3Yje jep
CBAKO KO je aHOHMMaH MOe OUTHU NMOTEeHIUjaH1 YHULITUTE/b 3ajeJHUILIE.

Ha MUKpOHHBOY, y KOHTEKCTY OJiBUjatba UHTEpPIIepOCHA/IHE UHTepaKLyje,
KOMYHHMKATOpPHMa je BaXKHO JjJa OHOTa Ca KOjUM CTyNajy y UHTEePaKL 1]y MOTY
Jla CMeCTe Y HEKU COLMOKYJITYPHHU U reorpadCKu KOHTEKCT, LITO je Y OHJIajH
KOMyHHUKanuju 4yecto HeMoryhe (Cushman, Cahn 1985, 49-50). 360r Tora,
a OIleT Y KOHTEKCTY NOMeHYyTUX PU3MKa, pacTy NPUTUCLHU Ja ce JbyLU ca
KOjHMa Ce CTyIla y KOHTAaKT Ha HHTEPHETY CaMOU/IeHTUPUKYjy He 61 JIH ce
Tako npefynpeauan Moryhu Hexxe/beHU UCXOAW UHTEPAKIUje Ha UHTepHe-

TY.

4.2.3. Otriopn AeaHOHUMM3aLUMjU UHTEPHETA

HacynpoT akTeprMa Koju BpIlle IPUTHCAK [la CE UHTEPHET JleaHOHUMHU3Yje
CTOje aKTepH KOjU UMajy HbMMa CyNpoTCcTaB/bere MHTepece. Kao K/byuHe
MOXeMO Jia U3/IBOjUMO pa3/jiMyuTa npodecuoHaNIHa U yApYyKewa rpabaHa,
He3aBHCHa peryJaTopHa TeJa W pa3/M4YuTe BJaJjMHe W HeBJaJuHe
MehyHapo/He opraHu3alyje Koje aKTHBHO pajie Ha OJ0paHM IpaBa Ha
QHOHUMHY YIOTpeby AWTHTAJHUX TexHoJsorvja. [locebHO y akaZleMCKOj
3ajefHUIM U MeDhy opranusanujamMa LMBW/IHOT JPYIITBA JAaHac IHOCTOjU
CTpax /la peryJaTOpPHHU OJrOBOp Ha peasjiHe WJM 3aMULI/bEHE INpEeTHe MO
jaBHy 6e30eJHOCT W HallMOHA/JHY CUTYPHOCT CYLUTHMHCKH YIpoXaBajy Hally
nocBeheHOCT ayTOHOMHjU JIMYHOCTH, IPUBATHOCTH, jeZTHAKOCTH, CI0601
M3paXkaBama, KpeTamwa WU yapyxuBamwa (Coleman 2019, 569).

OcuM KOJIEKTHBHHUX aKTepa, [I0CTOje U MHJAUBHU/Iya/IHU aKTepH, IoNyT He-
3aBUCHUX HOBUHApPA, aKTUBUCTA, Y30ymHBaya UM XaKepa, KOjU y capajibu
WJIM HEe3aBHUCHO Tparajy 3a NpakTUYHUM pellewmHUMa 3a [pobseM HaZJ30pa,
yCIyT cTBapajyhu U ycjoBe 3a aHOHHMHO JleJI0Bambe U OCUTyparbe NPUBaT-
HOCTH.

HapouwuTo cy 3Ha4ajHa HacTojawa CaBeTa EBpomne ga ce omoryhu 3amrura
JbY/ICKUX IpaBa Y NOIITOBakbE BJIaJlaBUHe NpaBa y MHPOPMaIlMOHOM A PYIIT-
By. Cx0JlHO NpenopykaMa Te MehyHapoAHe opraHusalyje, jaBHe MOJUTHKE
Jp>aBa YiaHHLa MOPajy 6MTH yCMepeHe Ha OYyBakbe U NPOIIKperhe 3allTH-
Te, @ HAPOYUTO Ce MOpa BOAUTH padyHa O IpaBy Ha NPUBATHOCT »KUBOTA U
KOpecloH/eHLIMje MPUINKOM Kopullhema UHTepHeTa U Apyrux uHdopma-
[IJMOHO-KOMYHHKAIIMOHUX TE€XHOJIOTHja, YK/bY4uyjyhu U NpaBo KOPHUCHUKA /A
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He OTKpHBajy cBoj uaeHturet.?’ Takohe, CaBet EBporne HHCHUCTHpA HA TOME
Jia je c1060/a u3paxkaBarma U UHGOpMHUCakha jeJHaKa Ha UHTepHeTYy Kao Ha
octasuM popyMuMa U MoApasyMeBa Jia CBaKO MMa NpaBo Ja cebe u3pasu
v 6yze npuMasian, mHpopManuja oHIajH. Y To cnazajy, inter allia, nonutny-
KU TOBOD, PeJIMTHjCKU MOrJIelH, MUIJbeka U CTABOBU KOjU MOTY Jia yBpe-
Jie, OKKUpajy uiu yauemupe gpyre.?! To, unak, He 3Ha4YH /ia ce He y3UMajy
y 003Up penyTauuja U NpUBATHOCT JPYrUX, 1A Ce TaKO MOXe OrpaHUYUTH
HM3pakaBame KOjUM Ce M3a3vBajy AUCKPUMHUHALMja, MpKba U Hacube. Ta
OrpaHHYena, NpeMa paclpoCTpamkeHoj jypucnpyaeHnyju EBponckor cyzaa
3a JbYZCKa MpaBa, Mopajy 6UTH npeABUh)eHa 3aKOHOM, YCKO CKpOjeHa U IO/,
Ha/i30poM cyZioBa. He cMejy 6UTH apOUTpepHa, a MOPajy UMaTH JIETUTUMaH
[[MJ/b, KAO LITO Cy HAallMOHA/IHA 6e36eJHOCT, TEPUTOPHUjaTHU UHTETPUTET U
jaBHa 6e36eHOCT, CIpeyaBame Hepeja id KPpUMHUHAJIA, 3alITUTA 3/IpaBJ/ba
WJIM MOpaJsia, WM 3alliTHTA paBa u cJ1060/a Apyrux.2?

Kopumhewe npodusia nox rnceyJoHUMOM NpeJCTaB/ba U NMPUIHUKY U U3-
a30B 3a JbyJicKa NpaBa, na CaBeT EBpomne nmpenopy4yje Aa Ap:KaBe 4YJIaHU-
e capahyjy ca npUBaTHUM CEKTOPOM M rpahaHCKHUM JPyLITBOM Ca I[U/bEM
yHanpebhemwa npaBa Ha /10604y HU3paxkaBala KOPUCHHKA HA UHTEpPHETY.
JenaH o BaXXHUX aclieKaTa Te MHUIMjaTUBe jecTe NOTpebda Ja KOPHUCHULU
MMajy nyHy UHPOpMaI1jy 0 CBOjUM H360pUMa y MOIJIeAy OHJIAjH UJEHTH-
TeTa. Taj cTaB je jacHO WcKasaH y 7. mpuHnuny Jlekysapanuje o ciodoau
KOMyHHKalllje Ha UHTEpPHETY: ,Y Iuby 00e36ehrBama 3alITuTe 0/ OHJIAjH
Ha/i30pa W jayama cJ060je H3pakaBamwa MHoOpMaLMja U H/Jeja JpKaBe
YJlaHULle Tpeba Ja MOIITYjy BOJbY KOPHCHHKA HUHTEPHETA Jla ce He 06jaBU
BUX0B UJeHTUTeT. To He clipedaBa Jp:aBe 4JaHMLe Aa NpeAy3uMajy Mepe
u capabyjy sa 64 OTKpMJIE JIMLA OJrOBOPHA 3a KpUBUYHa Zesa.. 23 [IpaBo aa
ce KOPUCTH MCEYJOHUM Ha MHTEPHETY 3aC/IyXyje 3allITUTY, U U3 yIja CJo-
60/le U3pakaBama U IpaBa Ja ce NpuMajy nadopmalidje U U3 yrja npaBa Ha
npuBaTHocT. CaBeT EBpoIie je cBecTaH U noTpebe 3a TEME/bHOM 3alITUTOM
y30ymHBaya. Y HOBOM MeJIMjCKOM aMOUjeHTy 3allTUTa UJeHTUTeTa U3BO-
pa nHpopmMalMja Mopa ce NPOMIMPUTHU U HA KOPUCHUKE OHJIAjH MJIATGOPMHU

20 Council of Europe, Recommendation CM/Rec (2007)16 of the Committee of
Ministers to member states on measures to promote the public service value of the
Internet, Strasbourg 2016.

2L Bugm cnyuaj Handyside v. The United Kingdom, 5493/72, Cser EBporme,
EBporncku cyz 3a JpyAcka npaBa, nap. 49.

22 ynopeau un. 10, craB 2 EBporcke KOHBeHIMje 3a 3alITUTY JbYACKHX MpaBa U
OCHOBHHUX €J1060/1a, Kao U npeunefeHTe Lingens v. Austria, nap. 42-47, Castells v.
Spain, map. 38-39, Engel and Others v. the Netherlands, nap. 98.

23 Council of Europe, Declaration on freedom of communication on the Internet,
adopted by the Committee of Ministers on 28 May 2003.
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3d APYUWTBEHO YyMpeXKaBamkbe, HAPDOYNUTO Y CI/ITyaL[I/IjaMa Kaja 61/1 OTKpHUBamb€
U/IEHTUTETA MOIJIO Jia U3a30Be 0JMa3/ly, Kao y cjy4ajeBuMa MOJUTHYKOT U
JbYJICKONIPAaBHOT aKTMBU3Ma.>*

5. 3AKJbYYHHA PASMATPAA

lllupewe Haj30pa 6e3 NpecejjaHa FOTOBO Jja He OCTaB/ba HUKAKBY HaJly
Jia he cTarke aHOHMMHOCTH KaKBO CMO HeKa/la NOo3HaBa/M 6UTHU Makap Npu-
GJIMXKHO OCTBap bKBO. 360r Tora he y rojjuHaMa Koje cy npejj Hama nuTambe
IpaBa Ha aHOHUMHOCT BEpOBATHO NOCTATH jeZJHO O LleHTPa/JHUX MUTamba
NOBOZIOM Kora he KoIl/ba IOMUTH Pa3/JIMYMTH 3aMHTEePEeCOBaHU aKTePH. Je/JlaH
Moryh 1 1o cs1060/y U3pakaBama ONacaH CLieHapHo je fia y 6yayhHOCTH UH-
TepHeT 6y/ie AeTa/bHO U CTPOro PeryyaucaH, y3 o6aBe3y cBaKor KOPUCHUKA
Jla KOPHUCTU UCKJ/bYYUBO CBOj IPaBU UAEHTUTET, TaKo Ja he cBe IITO HEKO
Hanuille WM U3TOBOPU HAa MHTEPHEeTY OUTH JAeaHOHHMMU30BaHO. Ha fpyroj
CTPaHMU CIIeKTpa Hasla3uo 6U ce CLieHapuo MOTIYHO HeperyJucaHor UHTep-
HeTa, KaKaB je 6M0 paHU MHTEPHET, KOju je HeKaJia, y IJI06aJTHUM OKBUPH-
Ma IVIe[JaHo, KOPUCTUJIA TeK Layula eHTYy3MjacTa, TeXHOTUKOBA U xaKepa.
MebyTuM, faHAlIkYU HHTEPHET HUje HU HaJIMK paHOM uHTepHeTy. OH je uH-
TerpucaH y cBe cdepe caBpeMeHOr )KUBOTa U aKo Oy/ie 0cTaB/beH 6e3 UKaK-
Be pery/anuje, To 64 MOIJIO, y KpajibeM HCXOAMIITY, Aa UMa HecarjeJuBe
nocjeaule, HAIMK MOBPaTKy y X06COBO MPUPOJHO CTame paTa CBUjy Mpo-
TUB CBUX. MehyTHM, Ba>KHO je HAIJIaCUTH /@ OHJIajH aHOHUMHOCT Kao TaKBa
HHje UHXepPEeHTHO HU JJo6pa HU Jiolla Beh oHa 3aBUCH 0OJ] pyLITBEHOT KOH-
TeKCcTa y KOMe ce UCIoJ/baBa U LjM/beBa Koje cebU mocTtas/ba. 360T Tora 6u
OUJIO KOje peryJiaTOpHO pelleme Koje 61 aHOHUMHOCT Kao TaKBY, a priori,
NpOIJIaCUJIO 33 HeloxXeJ/bHY Ha UHTEepHeTy OMJI0 BeoMa IUTETHO, 1A YaK U
ONacHo jep GM Hac JOBeJIO ¥ CUTYyallHjy yTrpoKaBaka OCHOBHUX JbYJCKHUX
npaBa U cjao6opa. Pedjy, ykuambe aHOHUMHOCTHA Ha MHTEPHETY y MpaKcH
06U 3HAYUJIO YKHU/Aake MOIYNHOCTH 32 aHOHUMHO [Ie/I0Bare reHepasHo.

HeynutHo je ga he apikaBe W Kopropaljdje HacTaBUTH Ja ¢dopcupajy
TpaHCIapeHTaH HHTEePHET y KoMme he masio mta Mmohu za ce cakpuje. Meauju
he, na 6u cebe 3aMITUTHUIH OJf OATOBOPHOCTH 3a CTAaBOBE KOjU Ce U3HOCE Ha
IbUXOBUM MOPTa/JMMa, HACTABUTH Jla 3aroBapajy MHAWBUAyaIU3alUjy Of-
TOBOPHOCTH 32 OHO IITO je 00jaB/beHO, IITO he MOBpaTHO OTBapaTH Bpa-
Ta 3aKOHO/JaBI[MMa [la JJOHOCE CBE PECTPUKTUBHUje MPOMUCE 0 aHOHHUMHO]
KOMYHHKaLKju Ha HHTepHeTy. OCHM TOra, y oTpasu 3a My6JUKOM, Ha Tpary

24 Council of Europe, Recommendation CM/Rec (2011)7 of the Committee of Min-
isters to member states on a new notion of media, Strasbourg, 21. 9. 2011, nap. 73.
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TaGJIOUAHOT Y CEH3aLMOHATMCTUYKOTr M3BellTaBama, MeAuju he HacTaBu-
TH Jia 60je aHOHMMHU UHTEepPHeT MpauHUM ToHoBUMa. Yak he U MHOru Ko-
PUCHUIM JUTUTAJHUX TEXHOJIOTHja, KOjU Cy 4eCTO CKJIOHH Jia U3jaBe Ja UX
JMTUTAJHU HaZ30p He 3ab0pUibaBa jep HeEMajy HUILITA Ja KpHjy, AaBaTH J0-
JIATHU UMIYJIC leaHOHMMHU3aluju HHTepHeTa. [loBpX Tora, pusuIy Koju ce
OKO Hac HaroMuJIaBajy U ONACHOCTH KOje ce HaJ, HaMa HaZBujajy cTBapahe
OKBUD y KOMe he ce Ha aHOHUMHOCT IJIe[JaTH Ca NOA03PEHEM jep ce U3a e
MOTY KPUTH NOTEHIUjaJIHU TEPOPUCTH, TPEBAPAHTHU W/ MeA0UIIH.

Y TakBUM OKOJIHOCTUMaA jeJUHO jollI pa3/M4uTa npodpecroHalHa U YAPY-
»Kemba rpabhaHa, peTKa He3aBHUCHA pery/jaTopHa TeJjla U IoHeKa MehyHapoJHa
opraHusaldja Mory npejcTaB/baTH OpaHy MOTIYHO] JeaHOHUMHU3ALHjU He
camo uHTepHeTa Beh reHepasino xuBota y XXI Beky. MehyTum, ako 3Ba-
HUYHe UHCTUTYLMje U OpraHvsalyje qUBUJIHOT ApyLITBa He ycrejy Ja 3a-
yCTaBe Tyllekhe aHOHMUMHOCTU Ha MHTEPHETY, a CBe Cy MakbHU MU3IJefH 3a
TO, OHZA he mociefwe Hafle 6GUTH MOJIOKEHE Y PyKe TEXHOTMKOBA, XaKepa
¥ eHTy3ujacta nonyt Exapga CHoyaeHa wiau Kynujana Acamka (Julian
Assange), koju he 6UTH cIpeMHM Ja PU3UKYjy CONCTBEHe XKUBOTe 3apa/
o/i0paHe yHUBep3aJHUX BPEAHOCTH Ha KOjUMa MOYHUBAjy JeMOKpaTCKa
JApYILITBa Yy KOjUMa BepyjeMo Jja 3aCJIyKyjeMo [ja })KUBUMO.
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HdenmugukosaHo je da Had1excHU OPHcABHU OP2aHU HejedHAKO NPUMERLY]Y
3akoHcke 00pedbe, 3002 veza JHcpmee HACU/bA Y NOpoduyu Hemdjy ucme
MozyhHocmu da ocmeape npago Ha 3awmumy. Kao KawyuHu y3pok onucaHoz
npob6sema nomepheHa je pazuuuma npakca nocmynarba HadJAeHCHUX 0p2aHa
Y cynpomemassbarsy HAcusmy y hopoduyu.

KibyuHe peun: Hacusme y nopoduyu. - Cnpevasarse. - XumHe mepe. - Mo-
2yhu yuunuaay. - ’Kpmea.

1.yBOA

AHasnM30oM 3aKoHa O ClpedYaBaly HACH/ba Y MOPOAMIK’ YOYMJIH CMO Ja
JIOMUHUDAjy Tpu QYHKLMje: chpeuyagarbe Hacuba y MOPOJUILH, 3awmuma
Jcpmaea Hacu/ba W, KOHAYHO, NOJPWKA XHCPMEamMa NPeTPIJbeHOT Hacu/ba.
Kao npeTxozHO nuTame nojaBsbyje ce TEPMHUHOJIOIIKO 06jallbemhe KJbYYHOT
nojMa Koju ce ynorpe6sbaBa y HasuBy 3CHIL. To je ,cnpedyaBame”.

CnpeyaBame je MCTO IUTO U npeBeHuMja. [log npeBeHLUjOM, Y U3BOD-
HOM U yOoOMYajeHOM 3Haueky, MoJ[pa3yMeBaMoO IOCTyIame YHUjU je LuJb
Jla ce U3beTrHe WJIM CIIpevyd HacTaHakK Heke mnojaBe (MrwatoBuh 2008, 14).
Jlakse, cBe WITO ce MpeAy3uMa ca TUM LIM/beM MOXe Ce 03HAYUTHU TepMHU-
HOM IIpeBeHIMja. 3aKOH Npe/icTaB/ba jeJaH BUJ, KOHTPOJIe, IOKYIlIaja AprKa-
Be /a ce U360pU ca HEraTUBHOM I10jaBOM — Hacu/beM y nopozauiu. Mspas
npeBeHIMja mocMaTpaheMo MCK/BYYMBO Kao JlesioBame mpe Aorahaja xoju
ce xenu u3behu.?

Hasus 3CHII ynyhyje Ha To Ja je pe4 o 3aKOHY 4HUjH je I[U/b IpeBeHIHja
Hacusba y nopoauny (Konapuh 2021, 184). MehyTtumMm, ysumajyhu y 063up
oBJialhema MojeJUHUX APKaBHUX OPTaHa, jacHO je Aa moctoje U ogpehene
penpecvBHe Mepe: JJoBoheme, 3aJp:KaBambe U H3pHLlabe U CIpoBoheme

1 3akoH 0 cnpevaBamy Hacusba y nopoaunu — 3CHII vnm 3akoH, CayscbeHu eaac-

Huk PC 94/2016.

2 Y xpuMBUYHOM 3aKOHOAABCTBY (KOje Mpe/cTaB/ba CKYH KPUBMYHONPABHUX IPO-

M Ca KOjU BaXKe y je/JHOj 3eMJbH) BaXKH ITPABHUJIO 1a OHO CTYTIA Ha CLieHY post delictum
Y 360T Tora MMa cBa obeJiexja pelpecUBHOT JesoBamwa. MehyTum, u nopes uspa-
»KEHOT peNpecUBHOr KapaKTepa, KpMBUYHO NpaBo Iieja U y 6yAayhHoCT yTHLajeM
Ha y4YMHMOIA Ja ybyayhe He BpLIM KPUBHYHA Jies1a (CIeLMjasHa NMpeBeHIja) U
yTHIlajeM Ha ocTasla JIMLA Jja ce Y3Ap:Ke of] Bplietba KPUBUYHUX Jiesa (reHepaaHa
npeBeHyja). /lak/e, U3pa3 NpeBeHIiMja UMa ABOCTPYKO 3HaYeme: OCUM Jle/I0Bama
npe Aorabaja, mpeBeHLMja o pa3yMeBa U MOTUCKHMBatbe HeloXe/bHUX MOHallaba
npejy3uMambeM aKTUBHOCTH IOCJ/e HBUXOBOI U3BplIeha ca HaMepoM Ja ce OHa y
6yayhHOCTH He mOoHaBJbajy. Ynop. Urwatosuh 2008, 14; CtojanoBuh 2019, 6.
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XUTHHUX Mepa. Kazia je y nuTamy KapakTep XUTHUX Mepa, Y TEOPUjH NOCTOjU
CTaB Jla Cy TO ,KBa3WKa3He" Koje, 32 Pa3/IUKy O/ KPpUBUYHUX CAaHKIIMja Koje
u3puye CyZ, Y KpUBUYHOM MOCTYIKY, NOJMUIMja U3pUYe KBAa3UyYUHHUOLY y
nojeAHOCTaB/beHO] KBasunpoueaypu (PucruBojeBuh 2018, 137-141). One
3aucra nogcehajy Ha KpUBHUYHY CaHKLHjy — Mepy 6e36efHOCTH 3abpaHe
npub/MKaBamka WM KOMYHHMKaldje ca owtTeheHUM, ma ce MOCTaB/baJlo
NMTamke ONpaBJAHOCTH [JyIJMpawka CaHKLMja y @pPaBHOM MOPETKYy
(PuctuBojeBuh 2018, 137-141). Y cBakoM cJy4ajy, XUTHE Mepe Cy Mepe Sui
generis, Koje 10 CBOjoj IPUPOJU NPE/CTaB/bajy OrpaHUYaBambe ofpeheHnx
cno6oja U npaBa (He MoOry GUTH KpUBUYHE CaHKIUje Sui generis jep HUCY
nponucaHe KpuBUYHMM 3aKOHMKOM,® TaKo /ia Cy Ha3BaHe KBa3UKPUBUYHE
caHk1uje). CBe TO AOBOJAU y MUTabe MpeBeHTUBHY AuMeH3ujy 3CHII. Kao
cpefilbe pellehe HaMeTHY/I0 Ce MocMaTpalke 3aKOHa Kao HOPMaTHUBHOT
TeKCTa 3aCHOBAHOT Ha KoHUenTy pre-crime (Kosapuh, Mapkosuh 2021,
266). llof, UM ce noJipa3yMeBa TPeH/| CAaBpeMeHUX KPUBUYHONIPAaBHUX CU-
cTeMa Jia ce cBe BUlle GOKYCUPajy Ha CpeyaBamhe KOHKPeTHUX KPUBUYHHUX
JleJia Koja joIl HUCY M3BpIIeHa U MOX/Aa HUKaJla U He OW GWJia U3BpIIEeHA
(Jlasuh, Henaguh 2017, 493). KpuMuHosioruja ce 6aBU THUM NPHUCTYIIOM
KOjU HaJJIeXXHUM [Ip>KaBHUM OpraHuMa Jaje MIMpe HaAJIeXHOCTH Y O HOCY
Ha OHe KOje MMajy y TpPaJULMOHAJHOM KOHLeNTy post-crime. [loK, ¢ jegHe
CTpaHe, KPpUBUYHO INpPaBO pearyje HaKOH M3BpIUEHOT JeJjia U MOYHWBA Ha
JIOTULIM 3aK/by4YMBaka U JleJloBalkha Ha OCHOBY YMHLEHMIA, HOBU KOHLENT
NOYMBA Ha JIOTMIM NPEeBEeHTHUBHOI 3aK/byuMBama U JleloBalba HAa OCHOBY
npeaBubhama/npernocTaBky. [I[paBHUM HopMaMa ce ycpejacpebyjeMo Ha
NpEeTIOCTAB/bEHHU 3JI0YMH KOjU Tpeba Aa ce ZeCH U MOCTynaMo Kao Ja ce
Beh necuo (Jlasuh, Henaguh 2017, 493). OuursienHo, HaJla3auMo ce u3Mehy
OHOTa LITO NpeBeHIUja U3BOPHO 0O3HAa4YaBa M KPMBUYHOT NpaBa Kao M3pas-
WTO pellpecMBHe IpaHe NpaBa.

TpeHZ CHaXXHOT jayama MpPaBHOT I0JI0XKaja XPTBE YO4Y/bUB je ¥ MHOIO-
OpojHUM 3eMJbaMa MO/, yTHUIIAjeM Mpakce EBpPOICKOT cyza 3a Jby/iCKa MpPaBa,
JupeKkTuBe 0 yCIOCTaB/balby MUHMMAJHUX CTAaHJApAa lpaBa U 3alUTUTe
JKpTaBa KpUBUYHUX JleJia 3a ApkaBe wiaHune EY (Ivicevi¢ Karas 2020, 147) u
MehyHapoHUX yroBopa koje goHocu CaBet EBporme (Mapkosuh 2020, 289).
WM naw 3akoHOZaBall HACTOjU Ja YCIIOCTABU CUCTEM IIpeBeHLMje, MyJTUpe-
COpHe capajibe U Ja yHanpeAy CUCTeM Mepa 3alUTHUTe U MOAPILIKe KPTBa-
Ma Hacusba. TelllKo je He MPUMETUTH Ja 3aKOHO/|aBall, MHCUCTUPajyhu Ha
NpeBeHIMjH, ¥ TPBa TPU 4jaHa BUIIE MYyTa, y pa3MiYuTUM popMysianujama,

3 Kpusununu 3axonuk - K3, Caysxc6enu zaacnux PC 85/05, 88/05 - ucmp. 107/05
-wucmp. 72/09,111/09, 121/12,104/13, 108/14, 94/16 u 35/19.
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CTaBJba [I0 3Hama [la je 0CHOBHA ONpeJe/beHOCT 3aKOHO/aBIla peBeHLHja.
Ta TeMesbHa Te3a IpoBejaBa U y o6pasnoxery 3CHIL,* nako 360r nojeJuHUX
oJpeaaba mocToje Apyraddja mieAgvinta. HauMme, ouuriejHo je f1a ce Besu-
KM 6poj mprMesaba CTpyUyHe jaBHOCTH OJHOCH yIIPaBO Ha pelpecuBHe Mepe
Koje Cy MOJIMLIUjCKU CNyKO0eHUIY AY>KHHU Y oBJallheHU Ja npeAy3My npeMa
MoryheM yYuMHUOILy HacU/ba y TOpoAuILM. HapaBHO, M HEKH HajpeNnpecUBHUjU
3aKOHM MMajy NpPEBEHTHUBHO [JejCTBO, LITO MOKa3yje Ja je Mojesia Ha pe-
IpecHBHAa W IMpPEeBEHTHBHA CPeJACTBA PEeJaTUBHOT KapakTepa.® JegaH of
I[M/beBa pelpecHje je YCMEPEHOCT Ka OyAyhHOCTH, OHOCHO JieJioBame Ha
YYMHHUOLA U YTHULIAke Ha Jipyre Ja He YMHe Ka3HeHa JeJa. CUCTeMCKH 3a-
KOHU HaMemeHHU cy36Ujarby Ka3HeHMX JeJsa [0 CBOjoj NIPUPOAU Cy pemnpe-
CHMBHHY, a/I¥ je HUXOB Kpajibu LW/b - NpeBeHUHUja. [loNMLUjCcKO Xallllembe,
3aJp)KaBame U Mepe 3a o6e36ehere NMpUCYCTBA OKPUB/HEHOI y KPUBUY-
HOM MOCTYTKY MO 3aKOHUKY 0 KPUBUYHOM IOCTYIKY®, KDUBHUYHE CaHKIHje
nponucaHe KpUBUYHUM 3aKOHMKOM, Kao U JIMIIEHwke C1060/ie, MpeKpIlajHe
CaHKI[Mje U Mepe 0 3aKOHy 0 MpeKpliajuMa’ UMajy v NPEeBEeHTUBHY CBPXY
Y Ha IJIaHy FeHepaJsiHe U Ha IJIaHy ClleliyjajiHe NpeBeHnuje. Y IoMeHyTUM
3aKOHCKHMM TeKCTOBMMa He NOCTOjU Npo6JieM Ja ce Jesyje penpecuBHUM
MepaMa jep ce oHe MpeAy3uMajy post delictum npemMa OKpUBJ/bEHOM, LITO je
reHepuyKH I0jaM 32 OCyMIbUYEHOT, OKPUBJbEHOI, ONTYKeHOI' U ocyheHor,
Ia je IpMMeHa penpecMBHUX Mepa oNnpaBjaHa.

MebhyTum, suiierme cio6oie — JoBohere U 3aapkaBambe® Moryher y4u-
HUOLIA pajy Bobhemwa MOCTyNKa U U3pULakbe XUTHUX Mepa jecy Mepe pe-
npecuje. 3aKkoHoZaBal, je HacTojao Aa ofpenbama 3CHII ycnocraBu edu-
KacaH CHCTeM Kako 64 ce cIpevyusio Hacu/be y nopoaunu. [Iponucyje Hus
Mepa U pajibU Koje NMpeAy3uMajy HaJJIeXXHU Jp>KaBHU OpraHU (HaJJIeXXHU
MOJIMIUjCKU CAYKOEHHUIM, jaBHO TYXKHUJIAIITBO, CYA, LIEHTAp 3a COLMjaIHU

4 Mpepasor 3aKoHa o cipeyaBakby HACH/bA Y IOPOAHII ca 06pasiokeeM, 2016,

WHTepHeT cTpanuna HapopHne ckymtuHe. http://www.parlament.gov.rs/upload/
archive/files/cir/pdf/predlozi_zakona/2675-16.pdf, nocnenwun npucryn 14. jyna
2021.

5 Kpajsu 1u/b KpUBUYHOT NpaBa, KA0 OCHOBHOT CPEACTBA Y Cy36Hjamy KpH-

MHHa/JIMTETa, OCUM U3paXKeHe pelpecHBHE KOMIIOHEHTE, jeCcTe npeBeHILHja. CBpxa
KasHe je, u3Mehy ocTasior, yTHlaj Ha yYuHMOLA Aa yOyAyhe He BpLIM KpUBUYHA
Jlela ¥ Ha Jipyra JIMLa Jia ce y3/piKe Off YMibera KPUBUYHUX Jiela.

6 3akoHuk o kpuBHYHOM nocTynky - 3KII, Cayacbenu eaachux PC72/11,101/11,

121/12,32/13,45/13, 55/14, 35/19, 27/21 - oanyka YC, 62/2021 - oxyka YC.
7 3akoH o mpekpurajuma - 311, Cayxcbenu enacHuk PC 65/13, 13/16, 98/16 -

oanyka YC, 91/19 u 91/19 - ap. 3akoH.

8 Ynop. npeamere Ocmendopg npomue Hemauxke, arnmkainuja 6p. 15598/08,

oJJyka of 7. jyHa 2013, u M. A. npomus Kunpa, anivkanuja 6p. 41872/10, ogiyka
ox, 23. jyna 2013.
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paj) ca u/beM OTKpHBaba HEMOCPesHE OMACHOCTH 0/ HACHJ/ba Y MTOPOJULIH,
Kao Y aKTUBHOCTU HaKOH ILITO je TaKBa OMACHOCT OTKpuBeHa. Moriu 6uc-
MO Jja TIpeno3Hamo ,cyko6“ uamehy Hasupa 3CHII, oHora mwto foMuHupa y
NPBUX HEKOJIMKO 4IaHOBA (crpevyaBare) U Mepa Koje ce MOry Npeay3eTH
no 3CHII (penpecuja). HauMe, ako je pe4 0 THHMUYHUM NpPEeBEHTUBHUM Me-
paMa 4 aKTUBHOCTHMA, Kao IITO Cy Mepe Koje ce oJHOCe Ha 06pa30Batbe,
No/iK3atbe XXKUBOTHOT CTaH/|ap/a, Cy30Ujabe HEKUX HEraTUBHUX JIPYILITBeE-
HUX NojaBa (aJKOX0JIM3aM), He MOCTOjU HUKAKBa CMETH»a Jia Ce TaKBa Cpe/l-
CTBa aKTHUBUPAjy Mpe HEro LITO Ce HeJJ03BOJ/bEHO MOHalllake Aoroau (ante
delictum), To je 4ak U MOXKeJbHO U OYEKYje Ce TaKBa peakiiyja of ApylITBe-
He 3ajefHUIle. AN aKo je ped o0 JiMIIewy c1060/e Koje 3aKOHO/aBall Ha-
3MBa JZI0BOheme U 3aJpKaBarbe y HaAJIeXXHO] OPraHM3aLMOHOj jeZJMHUIIN
nosviyje pagyd Bobhewa MocTynka (MpoleHe pHU3UKA WU €BEHTYaJHOT
JIOHOIIIeha Hapehewa 0 U3pHUIlaby XUTHUX Mepa), OHAa Tpeba npoHahw Jse-
TUTUMUTET 3a TaKBe paAme. /lakie, oBlie ce CBe moMmepa y jeaHy ¢asy mpe,
KaJia jolll HUIITA HUje HU U3BPIIEHO HU IOKyIIaHo.?

Pazsinka uamehy nomeHyTux 3akoHckux TekcroBa (K3, 3KII, 31T1) u 3CHII
NOCTOjU y MOIVIeAly BpeMeHa KaJia Aesyjy HaJJeXXHU ApXKaBHU OpPraHH.
Kaza je peu o Mepama Koje ce mpeAy3uMajy npeMa MoryheMm y4WHUOLY,
360r' HelocpeJHe ONMAaCHOCTH 0[] Hacu/ba y NOPOJULM Koja IPOU3UIa3U U3
HeroBOr MOHalllamka U APYyrUX OKOJHOCTH Koje IoKa3yjy ,Ja je OH clpe-
MaH y BpeMeHY KOje HENOCPeAHO MPeJCTOjU Aa Npeu nym y4uHU Hacusbe",!
y npaBHOM cucteMy Peny6sinke Cpb6uje Tpeba mpoHahu ompaBAaHOCT 3a
TakBa oBJlallhewa, moroToBo uMajyhu y Buay Aa Beh mocroju MoryhHocT
W3pHIlaba Mepa 3allTUTe pema ojpe6ama [lopoauyHor 3akoHa.!

JlerutumuTtetT 3a 3CHII BUAKUMO y peTKOM NMOJHOLIEHY TYKOH y TapHUY-
HOM NocTynKy no [13, Hel0BO/bHO epUKACHO] capa/ilbu HaAJIEXKHUX JpKaB-
HUX OpraHa, aJlu ¥ IoTpebu 6p30r pearoBarba U 3allITUTE XXpPTBe. 360r Tora
je I13 3acHOBaH Ha 3a HaC HOBOM KOHLeNTY pre-crime. lleo nocTtynak, of Tpe-
HyTKa JJ0BOhema, ca MPOLieHOM PU3MKa, MOXe TpajaTH HajJy»Ke ocaM 4aco-
Ba. AKO ynopeauMo Te ozApenbe ca oapendama [13, MokeMo MPUXBATUTH /A
je Taj mocTymnak 6p>u jep ce Moryhu yYrHU/IAL, U )KPTBa 0AMax paszBajajy U

9 Y KPUBMYHOM IpaBY je NPAaBHOZOIMATCKM ¥ KPUMHHATHOMNOJUTHIKY CIIOPHO

YaK M KaXKHbaBakbe MPUIPeMHUX pasbu. U Ty ce BeoMa peTKo U U3y3eTHO npube-
raBa KpUBUYHOINPABHO] 3alUTUTH T3B. yZja/beHUX YIPOXKaBaka 3alITUTHOT 06jeKTa.
OCHOBHH KPUTEPHUjyMU Cy BPELHOCT 3AIUTUTHOT 00jeKTa U UHTEH3UTET HeroBOT
yrpokaBatba.

10 3CHI, ua. 3, ct. 2.

1 Mopoauunu 3axon — 13, Cayacbenu 2aachux PC 18/05, 72/11 - fp. 3aKoH u
6/15.
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6p30 ce foHOCH Hapehemwe 110 KOMe XUTHe Mepe Tpajy 48 4yacoBa, a IOCTOjU
¥ MOTYRHOCT Jja uX CyJl, Ha NpeAJioT TYXKHola, npoAyxH jou 30 gaHa. Anu
MOpaMoO BOJUTH padyHa O TOMe Jia Ce U OBJie IpellKe U NPONyCTH He Ipe-
TBOpe y I1aBHe cinaboctu 3CHII.

Y caBpeMeHUM [JleMOKPaTCKUM JpYyLITBUMa NpUBaTHA cpepa MojeJUHIA
npeJCcTaB/ba OCHOBHO NpaBo rpabaHa Koje ce cacToju of, BUIle NOCEGHUX
npaBa. [IpaBo Ha MmomToBalke NPUBATHOT U NMOPOAUYHOT KMBOTA NOJpas-
yMeBa Jla CBaKO MMa MpaBO Ha NOIITOBake CBOI NPUBATHOT KMBOTA, J0Ma
u npenucke (4. 8, cT. 1 EBpoIncke KOHBeHIMje 0 JbYACKUM NpaBuMa). Y JOK-
TPUHHU Ce UCTHUYe Jia je IPUBAaTHOCT HEONXO/aH YCJI0B Jia ce NMpOoLecH Koju
JIOIIPUHOCE APYIITBEHOj MTOCEOGHOCTH U LIUBUJIN30BAaHOCTH O/IBHjajy y CKJIA-
[y ¢ JbyAckuM foctojancTtBoM (Mauh 2020, 132). ¥ KpUBUYHOM NpaBy, Ha
npUMep, 3alUTHUTA Ce He CMe NMOCTAaBUTHU TAKO Jla Ce HeKe MHKpPUMUHaLuje
OJJHOCE Ha YYMHHOILIA Kao U3BOP ONACHOCTH IO 3aLITUTHU 06jeKaT U TAe
ce Beh HajpaHUjU CIOJ/BHU 3HAIM HeTOBe OMacHOCTU MO 3amTuheHo A06po
06yxBaTajy KpUMHUHA/JIHOM 30HOM. To 6 JeJJMMUYHO 3HAYUJIO U NTOCPEJIHO
yBOohemwe 0/aBHO KOMIIPOMUTOBAaHUX U Of6ayeHUX MpeJleIMKTHHUX Mepa
(CrojanoBuh 2019, 216-221). To je y ckyaay ca ultima ratio cxBaTameM
KpUBHUYHOT 3akoHoAaBcTBa. Mebhytum, y 3CHII, koju je ouurnegHo prima
ratio, 3aKOHO/aBal| je MOIIA0 OJ YMHEHUIIE Jia je MOHalllake MojeJUHIA Y
CUTyalMjaMa Hacu/ba Yy NOPOAUIIM peJIeBAaHTHO U 3a pyTe U Jia U3J1a3Hu BaH
HbUXOBe IpUBaTHe cdepe.

Bpeme y koMe >KMBUMO 3axTeBa OJf CBAKOT O HAC TeMeJ/bHO NPEeUCIIUTH-
Bakbe CONCTBEHOT XMBOTA jep IpaBWJa MOHAllama, MUILbeHmA U cyhema
KaKBa Cy BaXKMJIa y NPOLIJIOCTY BUILIe HUCY aKTYeJIHa, a y TPaHUIjaMa TaKBUX
pa3Mulll/bakba 0 MPOLULJIOCTH, CaAAlIHOCTH U 6YAyNHOCTH YOBEYaHCTBA, IIpe
cBera xpuilhaHCKOr, MUTawe MOPOoJHIle, TOPOJUYHOr BaclUTamba, 04HOCA
110JI0BA Y IOPOJUIIY U HbUXOBOT MOjeJUHAYHOT U 3ajeJHUYKOr OfHOCa Ipe-
Ma Jlelld HajcaBpeMeHHje je moryhe nuTamwe (Byrapcku 2018, 96). JegHo
O/l OHTOJIOIIKHY HAjBAXKHUjUX NUTama Y TUM OJHOCHMMA jecTe CTaB IpeMa
Hacu/by y nopoAuly. [[poakTUBHO 3aKOHOJABCTBO O HAaCHU/by Y MOPOAULU
Jlobuja cBe Behy moApiiKy y MHOTUM 3eMsbama (Mapkosuh 2018, 417).

2. MPAKTUHHA NPUMEHA 3AKOHA O CIMMPEHABAHY HACUJDA
Yy nopoaAnNLIH

Y un. 2 3CHII uctakHyT je 1u/b a Cce Ha ONLITH M je[JUHCTBEH HAaYWH
ypeZie opraHusalyjy U MOCTyName JApPXXaBHUX OpraHa U yCTaHOBa U THUMe
oMoryhu Z1eJJIOTBOpPHO clipeyaBae HacK/ba Y TOPOAUIM U XUTHA, 6/1aroBpe-
MeHa Y JleJIOTBOPHA 3alUTUTAa U MOAPIIKA XXpTBaMa Hacu/ba Y NOPOAULH.
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lln/b oBOr MCTpakuBama je Ja yTBPAMMO Ja JIM je MpaKTU4YHa NprvMeHa
3CHII ocTBapu/ia Lu/b KOjU je 3aKOHOZABAL, UCTAKao y 4. 2, a OJHOCU ce
Ha [JleJIOTBOPHO U 6J1IaroBpeMeHO clipeyaBake Hacu/ba y nopogunu. OcHOB-
Ha MUTamka Koja ce HaMehy cy na Jiu je mpaktuyHa npuMeHa 3CHIT goBesa
Jl0 cCMambewa Jorabaja Hacu/ba y NOPOJULIM U CMamera Opoja MoJHeTHX
KpPUBUYHMX NpHjaBa 3a Hacu/be y nopoguuy u fAa Jiu je 3CHII yjegHauno
NOCTyIakbe HAJIeXKHUX APKaBHUX OpraHa.

Y pazy hemo, HakoH aHa/U3e MoAaTaka MUHUCTAPCTBA YHY TPAIIHUX 110-
cioBa Peny6iinke Cp6ujel?, Munucrapctsa npasze!® u Peny6sn4Kor jaBHOT
Tyxunaimtsal* koju ce ogHoce Ha 3CHII, NpUMEHOM CTaTUCTHYKE METOJE,
aHa/u3e cajipikaja, KOMIApaTUBHE U (pOPMATHONIOTHYKE aHAJM3e JIOHETH
ozipeheHe 3aK/byuKe.

[Toctynak koju ce Boau o 3CHII jecte moce6aH, crienuduvaH , I0JIULIUjCKO-
CY/ZICKH TIOCTYTNAK" KOjH Ce CaCTOju U3 JIBE IeJIMHE KOje [T0Be3yjy MOCTyHambe
jaBHOT TyxHoLa. [I[pBo, *MaMo NOCTyNamwe HaJJIeKHOT MOJTULHUjCKOT CIyXK-
6enuka (HIIC) koju mMoxe noHeTH Hapehewe KojuM ce u3puye jefHa UIU
06e xuTHe Mepe. be3 mera HeMa OHOT JiesIa IIOCTYIIKa KOju MOXXEMO Has3Ba-
TH cyAcku. Cyz pasMaTpa Aa Jid he Ha NpeAJIor jaBHOT TY:KHOLlA IPOJY>KHU-
TH MOJIMLUjCKY OJJIYKY, leITMMUYHO WJIM Y LleJIUHY, a UMa MOryhHOCT U Aa
o/i6Yje MpeAaJIoT jaBHOT TYXKHOILA. JaBHU TYXKWJIALl, JlJaKJie, HAKOH MOCTyIKa
npep HIIC, umMa MoryhHoCT Aa npeaJiaxke NPoAYKetbe jeHe UK 06e XUTHe
Mepe koje je uspekao HIIC, anu je moryhe fa TakaB mpejJior nocTtaBH 3a
caMo jeJHy XUTHY Mepy I1a je Cy[j, Kao LIITO CMO PaHHUje UCTAKJIY, Be3aH peJ-
JIOTOM jaBHOT Tyxxuona. Moryhe je u ja cyZ NPOAYXU jelHY XUTHY Mepy, a
Jia ofbuje Aa npoAyxu Apyry. O4/yKa cyja je NoAJI0XKHA XKa/16eHOM MOCTYII-
Ky. U3 Tora 3ak/bydyjeMo /ia je TOCTyNaK y MOJULHjU He3aBUCaH O, Cy[ICKOT
NOCTYIIK3, JIOK je, C pyre CTpaHe, Cy[ICKU 3aBHCaH 0f, Noaunujckor. Mako je
y 4. 20, CT. 6 NPONHKCAHO Ja Ce HAa MOCTYNaK OAJy4YHUBamka O NPOAYKaBamwby
XUTHE Mepe CXOJHO NpHMemyje 3aKOH KOjUM ce ypehyje mapHUYHU NOCTY-
NaK, ako OBUM 3aKOHOM HHUje Jpyradyuje ofpeheHo, BUAUMO [Jia ce OBJie HeKa
NpaBu/a MAPHUYHOT MOCTYIKA MNAaK He NMpuMewyjy. Tako je, Ha npuMep,
yjgaHoM 191 3akoHa 0 NapHUYHOM NOCTYIKY NpefBuheHO Ja ,MapHUYHU
NOCTynakK nokpehe ce Tyxx6o0M“ a wi. 4 fa ,Ccyz oAJy4dyje o TY>KOEHOM 3axTe-

12 Mopgauu o ykymHoM 6pojy forahaja HacK/ba y MOPOAMIM €BUIEHTUPAHHU Cy ¥
jeanHCTBEHOM MHpopManuoHoM cuctemy MYIl-a. Ta eBuzeHIMja ce eJIEKTPOHCKU
BoAM of 1. jaHyapa 2018. MUHMCTapCTBO YHYTpallKkUX N0C/I0Ba, fonuc 6p. 072/1-
217/21-1, 2. 3. 2021.

13 MunucrapcrBo npaege PC (2021), gomuc 6p. 7-00-00085/2021-32, 5. 5.
2021.

4 Peny6anuko jaBHo TyxuaamTBo PC (2021), omuc IH. 6p. 29/21, 6. 5. 2021.
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By 110 MpaBUJy Ha OCHOBY YCMEHOT, HEIIOCPE/JHOT U jaBHOT pachpaB/baiba“
MehyTHM, y TOM MOCTYIKY Ce He MOJHOCH TY»KOEHU 3aXTeB, a He BOAU Ce HU
ycMeHa pacnpaBa. Hanme, jacHo je fja je Tellko y KpaTKOM IEPUOAY 3aKa3a-
TH, OJPXKaTH YCMEHY pacnpaBy U JJOHETH OAJIyKy. BepoBaTHo je 3aT0 y 0BOM
3aKOHY MCTAKHYTO Ja Cy/i JJIOHOCH pelleke O MPeJJory 6e3 oJp:KaBama po-
YUIITA, HAKOH pasrye/iamka CIIKUCa, Y POKY of 24 yaca oA mpujeMa IpejJiora
Jla ce XMUTHA Mepa MPOAYKH.

HazyiexxHU NONUIMjCKU CTy»KO6eHUK JOHOCH Hapehemwe KojuUM ce U3pu4y
XUTHe Mepe (Mepa IPUBPEMEHOT yJla/beha YYMHHUOLA U3 CTaHa U Mepa Mpu-
BpeMeHe 3a6paHe YYHHHUOLY /1a KOHTAKTHPa ca KPTBOM HacHJ/ba U MPUJIA3H
joj) uiy Koje je moBeZeHO W 3aJIpKAHO, KajJla MpolleHa PU3UKa yKa3yje Ha
TO /12 TIOCTOjU HemoCpeZHa ONMACHOCT O/ Hach/ba y MOpoAvLH. ¥ Toj dpa3u
NOCTyIIKa XUTHe Mepe Tpajy 48 dacosa. [losinnuja je, fakie, y HaAJaeXKHOCT
Jlo6u1a HoBa oBJlauTherwa. XUTHe Mepe CyZ, MOXe NMPOAYKHUTH Ha MpeaJsor
jaBHOTr TykuiawTBa Ha jou 30 gana. 3CHII, ouurnenHo, Aaje wrpe HaJJ1eX-
HOCTH U jaBHOM TykuaamTBy. [[paTehu o6pasnoxee 3CHIT u MHOro6pojHe
jaBHe pacmpaBe U3 [lepHOJa Kajia je Tpebaso Aa Oyze YCBOjeH, y KojuMa ce
VHCUCTHUPAJIO Ha CXBaTawy XUTHUX Mepa Kao UCK/bYYUBO NpPEeBEHTHUBHUX
Mepa ca LU/beM CIpeyaBara HacW/ba Y NOPOAUIM U 3alITUTE XKpPTaBa, Kao
Y CJIOBO YcTaBa y KOjeM Ce UCTHYe [ia je jaBHO TYXKWJIAIITBO CaMOCTaJsaH
JIp>KaBHU OpraH KOju FOHU YYUHHUOLIEe KPUBUYHUX U APYTUX KaXKIbUBUX JeJsia
U Mpejy3uMa Mepe 3a 3alllTUTY YCTaBHOCTH M 3aKOHUTOCTH,'® IoCcTaB/ba ce
nurtawe fa Ju je 3CHII nmpomnpro HaZ/1eKHOCT jaBHOT TYXKUJIALUTBA jep
npejBuba Aa jaBHO TYKUJIAIITBO, OCUM pPeNpecuBHE, UMa U IMPEBEHTUBHY
yJI0TYy — HaJIJIEZKHO je 3a CIpevyaBakbe Hacu/ba y nopoauuu. [Ipu Tome, Tpeba
MMaTH Y BUJY [a je jaBHO TY>KUJALITBO, Kao IITO cMO Beh MOMeHy/1d IpeMa
[13, oBnautheHo jja mojgHocH Tyx6e 3a ofpehuBame Mepa 3alITUTE Yy Map-
HUYHOM NOCTYIKY.

Y oBoM feny heMo ypaZiuTH UCTpaKUBambe KOje ce OAHOCH Ha: paKTope
pU3MKa KOju Cy Hajuenrhe y3WMaHHU y 063Up NMPUJIMKOM IpOIleHE PU3HKA,
XUTHE Mepe Mepe Koje Cy U3pedeHe, TO jeCT oJHOC u3Melhy mpujaB/beHUX
forabaja Hacu/ba y MOPOAUILM, U3PEUYEHHUX U MPOAYKEHUX XUTHUX Mepa Y
nepuony 2018-2020. BaxxHUM esleMeHTOM 3a 3aKJ/by4yHa pa3MaTparma cMa-
TPaMo U aHAIM3Y YJIOTe jaBHOT Ty>KUJalTBa y noctynky no 3CHII, kao mto
heMo U, y KOHTEKCTY aKTUBHOCTH TOT JJP>KaBHOT OpraHa y CylpOTCTaB/batby
Hacu/by y TOPOAMIH, YTBPAUTH oAHOC n3Mehy Opoja mpejJiora 3a nmpoay-
»Kebe XUTHUX Mepa U TY»KOU nojHeTux 1o [13.

15 Bug. Yeras PenyGuuke Cp6uje, Cayxc6enu zaacHux PC 98/2006, 4. 156.
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Hacwbe y mopoguny, y cmucay 3CHII, jecte ,akT GU3UYKOT, CEKCYaJIHOT,
NCUXUYKOT WJIM €eKOHOMCKOT Hacu/ba YYMHMOLA IpeMa JIMLY ca KOjUM ce
YYHMHMJIAL, Haja3u y caJallilbeM WJIM paHHjeM G6payHOM MM BaHGpauHOM
WJIA NApTHEPCKOM OJHOCY WJIM NpeMa JIMLY ca KOjUM je KpBHHU CPOJHUK y
NpaBoj JUHUjH, a Y TOGOYHO] JIMHUjU [0 APYroT CcTelleHa UM ca KOjuM je
CPOJHUK 110 Ta30MHU /10 [PYTOT CTeNleHa UJIM KOMe je YCBOjUTeJb, YCBOjeHUK,
XpambeHUK WJH XpaHUTe/b WM NpeMa JpyroM JIULY ca KOjUM XHMBU UM je
»KUBeo y 3ajeJHUYKOM AoMahuHCTBY" [lak/e, MOpajy OUTH UCIYyH-EHA ABa
ycsoBa. [IpBU je ocTBapvBakbe HEKOI 0/l aJiTepHAaTUBHO NMPONMCAHUX 00-
JINKA Hacu/ba y MOpoguLM: GU3NIKO, CEKCYaTHO, ICUXUYKO UM EKOHOMCKO
HacuJbe, a APYTH je mocTtojamwe ofpeheHe Bese m3Mehy yuuHHOLA U caMe
KPTBe (Caallliby WM PaHUjU OpayHU WM BAaHOPAYHH WJIM MAPTHEPCKH Of-
HOC WJIM CPOZCTBO IO KPBH Y NPABOj JIMHU]jH, ¥ TOG0YHO] INHHUjU IO APYTOT
CTeleHa WM Ta3bHWHCKO CPOJCTBO JI0 JPYror cTelleHa, OJHOC YCBOjUOLA U
YCBOjeHMKa, XpPaHHUOLA ¥ XparmbeHUKa UM OJHOC NIpeMa JIUIY ca KOjUM >KUBHU
WJIM je XKUBeo Y 3ajeIHUYKOM J0MahHHCTBY).

I'pagukoH 1.
06.auyu Hacusea y nopoduyu npema 3CHII, 2018-2020.

58839

35732

3355
674
L
TICUXUYKO dusmnyko CeKCyaJslHO €KOHOMCKO

U3 rpadukona 1 Bugumo aa je y Cp6uju y nepuoay 2018-2020. ykynHo
eBuZeHTHpaHo 58.839 ciyyajeBa y KojuMa JOMHHHPA MCUXUYKO HACHJbE.
[IpeMa TOj THNOJIOTHjH, KOja ¥ CYLITUHHU NpeZCTaB/ba Habpajarmbe KpPUMU-
HOJIOIIKUX BpcTa Hacusba (PuctuBojeBuh 2017), HajMame je CEKCyaJIHOT
Hacu/ba.
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T'paguxoH 2.
Ipujasweru mozyhu yuunuoyu, 2018-2020.

88893

61665 60569

Moryhu yunHuonU [locToju pusuk JloHeta Hapehewa

I'padukoH 2 mokasyje Aa je y aHaJU3UPAHOM MepPUOAY OUIO YKYIHO
88.893 nmpujaB/beHMX 3a Koje ce cMaTpa Aa cy Moryhu yurHuouu'® Hacuba
y nopoauuu no 3CHII. Hakon npoueHe pu3nka, yCTaHOBJ/bEHA je HENOoCpes-
Ha OMaCHOCT 0/ HacuJba y mopoauIiy y 61.665 ciaydajeBa. YKyIHO je JOHETO
60.569 Hapebhemwa KojuMa cy uspedeHe xuTHe Mepe. [locTaBsba ce MUTame
oJlakJjie pasyiMka usMebhy 6poja Moryhux yauHuIana KoJ Kojux je yTBpheHo
Jla IOCTOjH HENOCPe/{HA ONACHOCT O HAcKJba y MOPOAULU U 6poja Hapehemwa
KOjHMa Cy u3pedeHe XxuTHe Mepe. Haume, xuTHe Mepe ce Mory uspehu camo
JIMLY KOje je [JOBeJleHO y HaJJIe)XHY OpraHu3allMoHy jeJUHULY MOJIUIMje.
YKo/IMKO /ulle He MOXe GUTH [J0BeJeHO jep HUje AOCTYNHO HaJJIeXKHUM
JpP>XaBHUM OpraHMMa M3 pas/IMYMTHUX pasJiora (y UHOCTPAHCTBY je, y 60J-
HUIY, KpUje ce U CJ1.), Ipoliebyje Ce PU3UK, ajli Ce XUTHe Mepe He MOTY
uspehu.

Pusuk ce nponemyje y cBakoM Jorabajy Hacu/ba y MOPOAMLIU O KOMe
NIOCTOjU ca3Hame. [IpeMa 4. 3, mojaM Tor pusuka ce ofgpebhyje kao Heno-
CpeZiHa OMAaCHOCT O/ HaCW/ba Yy MOPOJHUIIY, KOja OCTOjU KaJja U3 MTOHAllaba
Moryher y4MHHAOL@ U APYTUX OKOJHOCTH NPOM3UJIasH /ia je OH CIIpeMaH Ja
TO Hacu/be YIYUHU NPBU MyT WM Jla ra IOHOBU Y BpeMeHY Koje Helocpes-
Ho nocToju. [Ipy npoueHu pyU3HKa 0f, HacKu/ba y NOPOAUIH, KaJla Ce YTBPAU
PU3HK U Jobhe [0 pesieBaHTHUX Ca3Hama, y Jpyroj ¢pa3u — da3u aHauze
pu3uKa, yTBphYjy ce dakTopu pusuka koju cy nponucanu 3CHII u Ha kpajy
ce, y Tpehoj dasu, BpesiHyje pU3UK U 3aKJbydyje [ja JIM IOCTOjU HENOCPEeJHA
ONACHOCT O, HaCchJ/ba y MOPOJHULIU.

16 0 nojmy moryher yuunuona sug. Komapuh, Mapkosuh 2019, 71; 2018, 57-58.
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T'paguxon 3.
Hajuewhu ¢pakmopu pusuka, 2018-2020.
41836
36394 36290
29123 31388
I I I
Pannje, uin  Konsymwupa [loctoju  ITlpernxptBu  KpTBa YsnemupaBao
HENOCPeJIHO  aJKOXOJHa KpMMHMHaJHA WUIx Jl0’KMBJbaBa KPTBY y
pe npoleHe nuha NpOLIOCT  4JIaHOBHUMa cTpax paHujeM
pHu3HKa nopojuue nepuoay
YUHHUO

[Ipema rpadukoHy 3, Hajuelrthe 3acTyn/beH U YTBphHeH PakTop pu3U-
Ka je cTpax »pTBe, eHa Neplenuuja. Kao mwro cys y3auMa y o63up, Kaja
ofpebhyje Mepe 3alUITUTAa, Aa JIU )KPTBA UMa CTPax 0] TY>KeHOT, ca 10Ce6GHOM
naxmwoM Taj ¢akrop pasmarpa u HIIC (Kosapuh, Mapkosuh 2019, 177-
178). llpunukoM usbopa Mepa 3awtute 1o I13, cyn Mopa fja yaMme y 063up
W MaKCHMMaJIHO YBaXXKHM MUIL/bEHE CaMe KPTBe O HUBOY OMACHOCTH Koja joj
IIpeTH jep je ynpaBoO XPTBa Ta KOjOj ce 3alITUTA NPYyXa, TAaKO Ja je HeHa
cy6jeKTHBHA IPOLeHa, 3aCHOBaHa Ha UCKYCTBY, K/by4HU GaKTOp NPUINKOM
n360pa Mepe 3alITUTE Koja he y KOHKpeTHOM ciy4ajy 6uTH ofpeheHa. Hema
pas/iMKe HU Y U3pHLamky U NPOAYXaBamwy XUTHHUX Mepa. Tako, y nepuoay
2018-2020. ox yxkynHo 88.893 ciyuaja, npu 4yeMy je NOCTOjalbe PU3UKA Of,
Hacu/ba y MOPOAUILIM NpoleeHo Ko 61.665 moryher y4MHHOLA, )KPTBe Cy
ce usjacHune y 41.836 unu y 67% ciaydajeBa fja ocehajy crpax ox moryher
YYMHHOLA HacKU/ba Y TOPOAULH.

Cnenehu, no 6pojy AoMrHaHTaH GaKTOp pU3MKa jecTe Aa je Moryhu y4yu-
HUJIAL|, paHMje WM HelloCPeIHO NIpe NpolieHe pyU3rKa YMHUO Hacu/be. 3a 1o-
Tpebe MpolieHe PU3HMKA Taj YCJIOB Ce TyMadM y HajiinpeM cMucay. Huje He-
ONXOJHO Ja je Moryhu yuuHuIIaL, ocyheH 3a HeKO Ka3HeHO JieJsio. [/loBOJbHO
je yBUOM y NOJIMIMjCKe WM Jpyre eBuJeHUUje (CyAcke — Ka3HeHe, LieH-
Tpa 3a COLUja/IHU paji U CJ1.) YTBPJAUTHU Jia je y NIPETXOJHOM IeproAy 61o
npHjaB/beH 3a Hacube y nopoaunu. Ilpema noganuma MVYIl-a, y nepuoay
2018-2020. ox ykymHo 61.665 sn1ia 3a Koja je IpPOLIEeHeHo Jja Cy U3JI0KeHa
PU3HUKY OJ1 HACWJba y MMOPOAULIM Y HEMOCpeJHOj 6yayhHOCTH, Taj aKTop pH-
3WKa eBUJIEHTHPAH je KoJ 36.394 suna unu y 59% ciydajeBa.
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3akoHoZaBal y Wi. 16 eKCIJIMIUTHO MOMHIbe NPETHY yOUCTBOM HJIH
CaMOyOHCTBOM Kao ¢akTop pu3vKa, asik je MYIl Ha oOpaciy Ha KojeM
paju MpoleHy py3MKa 0Jao U GaKkTop puU3UKa KOjU ce CacTOojU y HPEeTHU
ynyheHoj XpTBU WM ujaHoBuMa nopoguue (Kosnapuh, Mapkosuh 2019,
180). Y nepuony 2018-2020. ox ykynHo 61.665 nn1a 3a Koja je NpoLemnheHo
Jla Cy U3JIoKeHa PU3UKY OJ, Hacu/ba Y MOPOAUILY, Taj GaKTOp pU3UKa eBHU-
JleHTHpaH je kog 31.388 nuna naun y 50% caydajeBa. [locebHa naxma ce
MoOpa NOCBETUTH OHMM CJIyyajeBUMa Hacu/ba Y MOPOJULIM Y KOjuMa ce Jjohe
Jl0 casHawa Ja Moryhu yduHujal ynyhyje kBajJuduKOBaHy NpeThy. Y
NpaKCy MMa IpuMepa KOju J0BOJe [0 3aK/bydKa Aa HaJJIeXKHe HHCTUTYLUje
HUCy npenysesne ebpukacHe U epeKTHBHe Mepe Ja cIpedye Hacu/be U 3a-
LITUTE KPTBE MAKO Cy MMaJjle Ca3Hawa Ja je YYUHHUJIAL NPETUO KPTBU
JvuewmeM KuBoTa. [locieguue cy 6use TparuyHe: TPOCTPYKO yOHCTBO
JleceTak JlaHa HaKOH HM3pHlialka U NpoAy)KaBama XUTHUX Mepa. Moryhu
YUYMHUJIAL, je JIMLIKMO KUBOTA Cynpyry (KpTBYy Hacu/ba Kojoj je 6usa He-
nocpenHo ynyheHa npeTwa) U lbeHe poJuTe/be KoJ KOjUX je 6opaBuJa ca
3ajefHUYKOM MaJjioseTHOM JenoM (Konapuh, Mapkosuh 2019, 180). XuTHe
Mepe Cy caMo je/iHa Y HU3y Mepa Koje cy npeJBuheHe 3aKOHCKHUM NPONHUCH-
Ma. Y ciy4dajeBHMa Yy KOjUMa je YYUEbeHO KPUBUYHO JleJI0 ca eJleMeHTHUMa
Hacu/ba Koje ce FOHU M0 C/IyK0eHOj LY>KHOCTH, HAKOH M3pHliatba XUTHUX
Mepa, ako Cy UCNyHeHH YCJI0BU 3a oJpehrBame NMpUTBOPA, NONUILMja Tpe-
6a /la yxalCH OCyMIUYEHOT U Jia ra y3 KpUBHUYHY NpUjaBy Jo0BeJie jaBHOM
TYXKHOLY. Y NOMEHYTOM CJIy4ajy Cy MOCTOjaly eJleMeHTH 6nha KpUBUYHOT
JleJla yrpoxkaBamwe curypHoctH. [locTtaB/ba ce muTame Aa Ju 6K HACTynu/Ia
nocjefyna CMpTH TPH JIMLA A3 je NOJMLUja yXalChaa OCYMBbUYEHOT U CY[
oJipeiMo NpUTBOD. BeslMKKM 3Ha4aj y TaKkBUM ciydajeBUMa UMa U ['pyna 3a
KOOpJMHALMjy U capaZiiby Koja 61 Mopasia [ja Ca4MHU NJIaH 3allTUTe XKPTBe,
KOju 64, 3aBUCHO 0[] IPOLieHe OIIaCHOCTH IO XKPTBY, YK/bYYHUBAO U GUIUUKY
3alITUTY KaJia ce oCyMibHYeHHU Hahe Ha cioboau. Taj pakTop pusukKa je Be-
OMa 4eCT y IpaKcH. Y cy4yajy KBaJlupuKoBaHe NpeTHe Aa he ce HanacTH Ha
>KUBOT WJIU TeJIO, TO jeCT CTaBJbakba y M3IVIeJ XPTBU Ja he npuMeHoM u-
3WYKOT HacuJba Johu [0 TakBe MOCAeAUlle YUjU UCXOJ, MOXKe OUTH JINILIEeHhe
’KMBOTA WJIM NOBpeJia Teja MOI'Y IOCTOjaTH U eJeMeHTH 6uha HeKor Kpu-
BUYHOT /leJla U 0 TOMe MOJIMIMja U TY>KUJIALITBO MOpPajy Aa BOoJe padyHa.

W3 Tabese 1 BUAUMO Ja Cy y TOCMaTpaHe TPHU IoJjiHe U3pedyeHo yKyI-
Ho 86.773 xuTHe Mepe. HapeheweM ce mory uspehu o6e uid jejHa XUTHA
Mepa. 36or Tora ce 6poj Hapehewa KOjUM Cy U3peueHe XUTHE Mepe U 6poj
XUTHUX Mepa He NOKJalnajy.
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Ta6ena 1.
BpojHo cmarbe u Kpemaree XumHux Mepa npema epcmu
uspeueHe xumHe mepe, 2018-2020.

2018. 20109. 2020. | YkymHo

Bpoj Hapehewa 19.171 | 20.887 | 20.511 | 60.659

Bpoj Hapehewa KojuM cy 8.035 9.083 9.036 | 26.154
u3peydeHe 006e XUTHE Mepe

Bpoj u3pedyeHnx XUTHUX Mepa 27.230 | 29.978 | 29.565 | 86.773

XUTHa Mepa IpUBpeMeHOor 8.113 9.130 9.082 26.325
yJa/bema YYUHHUOLA U3 CTaHa

XuTHa Mepa 3a6pade moryhem | 19.117 | 20.848 | 20.483 | 60.448
YYMHUOLYY Jla KOHTAaKTHpa
JKPTBY Hacu/ba Y NpUJIa3H joj

Kako ce nmokasaso y focafalisoj Ipakcu, Mepa IPUBPEMEHOT y/ia/betba
YYMHHOLA U3 CTaHa HUje ce HUKa/la CaMOoCTaIHO u3pulasa Beh yBek y3 Mepy
NpUBpeMeHe 3abpaHe YYMHUOLY Jla KOHTAKTHPA »KPTBY HACU/ba U MPUJIA3H
joj. Jlorn4dHo je #a je, ako yYMHHUOLLA HACKUJ/ba Ya/bUMO U3 MMOPOLUYHOT CTa-
Ha, foMahWHCTBa WK CTaMGeHOT 00jeKTa y KOjeM »KPTBa MMa OGOpaBUINTE
WJIM MPeOUBA/IMILITE, HEONMXOAHO /1a My 3ab6paHMMO U MOTYNHOCT KOHTaK-
Ta W NpUJIacKa >KpPTBU Hacu/ba y NOPOAUILM. Y CKOPO CBUM Cay4yajeBUMaA y
KojuMa cy foHocuau Hapehewe HIIC cy uM3punaau npuBpeMeHy Mepy 3a-
OpaHe KOHTAKTa U MpUJiacka XpTBU (Tabena 1).

I'pagukoH 4.
Bpcme uspeuenux xumnux mepa, 2018-2020.

= [[puBpeMeHa Mepa 3a6paHe YYMHHOLY JJa KOHTAaKTHpa XXPTBY U NPUJIA3H j0j

HpI/IBpeMeHO yZAa/beme U3 CTaHa

30%
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3aCcTyn/bEHOCT U OJJHOC /IBE€ XUTHE Mepe NpeMa YKyIHOM 6pojy u3pede-
HHUX Mepa IIpHKas3aH je y rpaduKoHy 4.

'padukon 5 mokasyje ogHOoC M3Mehy 6poja NMpHjaB/bHUX 32 HACUJbE y
nopoauIy, 6poja JIMIA KOA KOjux je yTBpheHO Aa MocToju pu3uK, 6poja
Hapebhema Koja je JoHeJ1a ToJIMIIHja, Opoja MpeaJioTa 3a MPOAYKemhe XUTHUX
Mepa Koje je IMOJIHEO jaBHU TYKUJIAI] U 6poja mpeasiora Koje je yCBOjHuO CY.

T'pagukoH 5.
OdHoc usmehy 6poja npujas/sHUX 3a Hacusbe y nopoduyu u 6poja npedaoza
JjasHoz myxcuaawmea 3a npodyicerbe XUmHUX Mepa Koje je yceojuo cyd
Ha 200uwrsem Hugoy, 2018-2020.

30921 2018. m2019. =2020.
2 29901
8778 21230 20887 19360 18597
II 19632 20804 19171 20511 1791c 18949 ;50 18245
bpoj Bpoj pusnunux bpoj Hapehewa Bpoj nogHeTHx Bpoj ycBojenux
MpHjaB/bEHUX moryhux KOjHUM Cy npejJiora 3a npejJjora
3aHacu/bey  y4YHMHHJIALA uspedeHe NpoJyKeme KOjHUM Cy
MOPOJULIU XUTHe Mepe XUTHHUX Mepa IpOAYyxeHe
XUTHe Mepe

3akspydyjeMo na je 2019. roguHe 6UJI0 HajBUIlle NMpHjaB/beHUX Jorabhaja
Hacu/ba y NOPOJAMIIY, OAHOCHO HajBUILe U3PEUYEHUX U MPOLY>KEHUX XUTHUX
Mepa. Pact npujaBmeHux forabhaja, y ogHocy Ha 2018, 6uo je 3a 7%, HaKOH
yera je y 2020. gouwio o 6Jaror mnaja, ajau je 6poj npujaB/beHUX Aorabhaja
Hacu/ba y NOPOJUIM U Jlasbe ocTao Behu 3a oko 4% y oaHocy Ha 2018. ro-
JAUHY. AKO ynopeAuMOo IpBe JiBe TOAMHEe aHa/IM3UPaHoT llepuoja ca Tpehowm,
BuZiehemo ga je 2020. rogvHe 3a jeZjlaH MpoIeHAT MOPacTao 6poj MPoyKe-
HUX XUTHHUX Mepa y ofHOCy Ha 6poj npujaB/beHUX porabhaja. Haume, 2018.
u 2019. je y 60%, a 2021. ronuHe y 61% npujaB/peHUX Aorahaja gomio g0
NpoJy>Keha XUTHUX Mepa.
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T'pagukoH 6.
OdHoc usmehy 6poja npujas/eHUX 3a HAcu/be y nopoduyu, 6poja npedioza
JasHoz mysxcuaawmea 3a npodyxcerse XUMHUX Mepa U 6poja npedsoza
Koje je yceojuo cyd, 2018-2020.

Ilepuop 2018-2020.
88893
l 61665 60569 56224 54142
Bbpoj Bpoj pusnyHux Bpoj Hapehewa bpoj noaHeTux Bpoj ycBojeHux
NpHjaB/beHUX Moryhux KOjUM Cy npe/Jora 3a npezjJora
3aHacu/bey  Y4YMHMJIALA u3peyeHe NpOAYyXere KOjUM Cy
HOpPOJUIIU XUTHe Mepe XUTHUX Mepa  IpOAYyXKeHe
XUTHe Mepe

['padukoH 6 HaM MoOKa3dyje Ja je oJ YKyHHOr 6poja HMpHjaB/beHUX 3a
Hacusbe y opoauny (88.893) npoueHoM pusuka yTBpHEHO 2 OHO MOCTOjU
y 61.665 ciy4ajeBa. [Iputom je goHeto 60.569 nHapehemwa. Tyxunarn je gao
NpeaJsor 3a NPOoJyKeke XUTHUX Mepa y 56.224 cayyaja. Cyz je je ycBojuo
npeaJsore y 54.142 ciayuyaja.

[IpBo, youaBamo zia je 6poj NpUjaB/beHHUX 33 HACU/bE ¥ TOPOJUIIN 3HAYAjHO
Behu of 6poja y KojeM je mpoueHOM pu3uKa YTBphEHo /Jja je OH MO3UTHUBAH.
Haume, y 69% npujaBbeHux gorahaja yTBpheH je pU3uK Of Hacu/ba y INO-
poauuu. U npyro, Tyxkuaal je, HAKOH BpeJHOBamwa npoueHe pusuka HIIC,
y 93% ciydajeBa NpeAJIOKHUO NPOLYKekbe XUTHUX Mepa. 3axBa/byjyhu TUM
noJanuMa, je/lHa ofi raBHUX NpuMeadu Ha npuMeHy 3CHII y npakcu He
MOJKe /la OINICTaHe, TO jeCT HUCY TauHe TBP/ e Jla Ce y CBAKOM NPHjaB/beHOM
C/y4ajy Hacu/ba y mopoauiy oapelhyjy u mpoayxaBajy xuTHe Mmepe. Cyn je
ox 60.569 monetux Hapehewma NMpoAyXHUOo XUTHe Mepe y 89% ciydajeBa,
OJIHOCHO o/ mpHjaB/beHa 88.893 morabaja, y 61% cy goHeTa cyAcKa peniema
KOjUM Cy NpOAY>KeHe XUTHe Mepe.
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T'pagukoH 7.
Oonoc npedaoza O] T 3a npodyxcerbe XUmMHUX Mepa U myxc6u 3a odpehusarbe
Mepa 3aumume npema 113, 2018-2020.

B Bpoj npe/Jiora 3a NpoJyKelbe XUTHUX Mepa
Bpoj mopHeTHx Ty>61 1o 13
17915 19360 18949
378 377 231
2018. 2019. 2020.

Y rpadukoHy 7 je mpuKasaH OAHOC O6poja HmpejJsiora 3a MpOAYXKerbe
XUTHUX Mepa U 6poja Tyx6Hu 3a ofpehuBame Mepa 3alUTUTe Of Hacu/ba y
NOpOAUIM Koje MoJAHOCe OCHOBHA jaBHa Tyxusaitsa (O]T). Hakon copo-
BEeJIeHOT UCTpPaXKUBamwa yTBpheHo je Aa je cyn mpumuo camo 6.300 Tyx6uU
3a oApehHBame Mepa 3alITUTE Of HAcKUJ/ba y nmopojunu no 113 u To: 2.479
2018, 2.161 2019. u 1.660 2020. rogrHe. 3aHUMJ/bUBO je, UMajyhu y BUAY
yJI0Ty TYXUJIAITBA, Aa cy 2018. roaMHe OCHOBHA jaBHA TYXKHUJIAILTBA MOJ-
Hesa 378 Tyx6u 3a ofpehuBame Mepa 3amrtute, 2019. 377, gok je y 2020.
610 3Ha4ajaH maj jep je nogHera camo 231 Tyx6a.l” LleHTpH 3a coLMjaIHU
paj y jolr MameM INpOLEHTY MOJHOCe Ty>K6e Hero jaBHO TY>KHJIAILITBO
(MapkoBuh 2019, 1085-1087). 3ak/byuyyjeMo [Ja je HajBehu 6poj Tyx-
6y, npexko 80%, noJHeT oA 4IaHOBA MOPOAMIE KOjU CYy KPTBe HacW/ba U
HBUXOBUX MYHOMONHHUKA.

Axko norsefamo 6poj Ty6M Koje cy cBa oJsamheHa JMIa yKYNHO HOJ-
HeJsia 3a oapehuBame Mepa 3amtuTte 2018-2020. roguHe 1 6Poj KOjH je moj-
HeJIO CaMo jaBHO TYXKHWJIAIITBO, BUuAeheMo Jja Te 6pojke onajajy U3 roauHe y
roauHy, npu 4yemy cy 2020. roguHe 6uJie 3Ha4ajHO Mame. Pasjiore MoxkeMo

17 MuHucrapcTBo npasge, gonuc 6p. 7-00-00128/2021-32 og 29. 6. 2021. u
7-00-0055/2021-32 og 5. 5. 2021. HanomeHna: Peny6/1MuKo jaBHO TYXMJIALITBO je
JIOCTaBUJIO Apyradyuju nojartak 3a 2018. roguny, na je tako y gonucy II1 6p. 29/21
on, 6. Maja 2021. HaBeZleHO [a Cy OCHOBHA jaBHA TY>KWJIALITBA NOJHe A YKynHo 297
TYX6H 3a ogpehrBarbe Mepa 3alITHTe 0/ HacKU/ba ¥ NOPOJHULH, LITO je 32 81 Mamwe
y OJJHOCY Ha IOJaTaK KOjU HaM je JocTaBu/I0 MuHHcTapcTBO npasje. Octanu mno-
Jlaliy ce MOTIYHO MOKJIanajy y o6a gomnuca.
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Jla Perno3HaMo y je/JHOCTaBHUjeM U OGpKeM IMOCTYIIKY KOjU ce CIPOBOJHU 1O
3CHIIL. Takobe, jaBHU Ty)KuJial y MapHUIM 32 3alITUTY OJi HACK/bA Y MOPO-
JIMLY jecTe CTpaHKa Koja Modce IOAHETH TYXOY, JOK IPUIUKOM IPOAYKeka
XUTHHUX Mepa OH UMa 06aBe3y NoAHOLIemka [TpeJiora 3a MpoJyXemhe XUTHUX
Mepa aKo YTBP/JHY Ja NOCTOjU PU3HUK Of HelocpeJHe ONACHOCTH Of, HacHu/ba
y TIOPOAMIIY, Y3 PeTHY AUCLHUIIINHCKe OATOBOPHOCTH. MehyTuM, HMa ese-
MeHaTa 3a npuxsarame 3CHII kao jenHe kapuke y JlaHLy 3alUTHUTe Koja ce
0JIBHja Ha BMIlle KOJIOCEKA, HApaBHO, aKO CY UCIYHEHHU YCJI0BHU 3a Bohemwe U
JIPYTHX IOCTYIIAKa, I/le ce XUTHO U 6P30 pas/iBajajy »XpTBa U MOryhu yYUHU-
JIa1 10 JOHOLIekha IpecyZe y NapHUliaMa 3a 3aliTUTY OJf HaCU/ba Yy OPOAHU-
Y. Mepe 3alITuTe Tpajy roAMHY JaHa U MOTY ce NPOAYKUTH HeOrpaHUYeH
6poj MmyTa aKo je 3aXTeB 3a MPOAYKEHE MOJHET y BpeMe HUXOBOT Tpajakba.
XuTHe Mepe Tpajy Hajayxe 32 naHa (48 vacoBa nosnnuja u jomr 30 gaHa
Cy[l) ¥ He MOI'y ce IOHOBO IpPOJAY»XaBaTH, OCUM aKo NoJHIHja He Aobe Jo0
HOBUX Ca3Hama 0 HaCW/by y NOPOAULM KaZia ce paJiu HOBA MpPOILEHa, OJHO-
CHO CIIPOBO/JIM Ce NMOCTYTNaK y LleJIMHH.

Ha oBoM MecTy ckpeheMo maxkikby Ha TO Jja HeyjeJHAaYEHO [ieJI0BAIbE
HaJlIeXKHUX JpKaBHUX OpPraHa, y OBOM CJIy4ajy OCHOBHMUX jaBHUX TYXH-
JIALITaBa, y NOPOAUYHONPABHO] 3alITUTH >KPTaBa HAaCcU/ba y MOPOAULH, TO
jecT NMpUJIMKOM IOJHOIIeHma TYKO0M 3a ojpehuBame Mepa 3alUTHUTE, [J0-
BOJY /10 HejeJHAKOT NMPUCTYIA NpeMa KpTBaMa Te TO NMOCTyHamwe Tpeba
mTOo npe yjegHadyuTH. OfpeheHa oCHOBHaA jaBHA TY)XWJalLITBa Npey3uMajy
yJiore y NapHUYHMUM NOCTYNLMMa KOju ce BoJie 360T NOpOoAUYHONPaBHe 3a-
IITUTE XXPTaBa HacU/ba y MOPOJHULHY, AOK Yy OCTAJIUM Te aKTHUBHOCTH HeMa
YOIILTE WJIKU y BeoMa MasioM 6pojy. Tako cy 2018. roauHe, npeMa mnojanu-
Ma Peny6inukor jaBHor Tyxusamrtsa (PJT), Hajsumie Tyx6u noaHena O]T y
3pewanuny 77, O]T y JleckoBuy 59, O]T y lllanny 39, O]JT y Bp6acy 35, O]T y
Cpemckoj Mutposunu 21 u OJT y Yauky 20. Tokom 2019. Hajsu1ie je nogHe-
g0 OJT y JleckoBny 97, OJT y 3pemwanuny 92, O]T y Bp6acy 73, OJT y Yauky
21, OJT y Topwem MunanoBuy 19, a 2020. roaune O]T y JleckoBuy 68, OJT
y BasbeBy 53, O]T y Bp6acy 26, O]JT y 3pewanuny u O]JT y CpeMckoj Mutpo-
BuIy 1o 20. 3aHnMsbHBO je To wTo je O]T y BasbeBy npBe Tyx6e nogHeso y
aBrycty 2020, a Te UcTe rofjMHe je 6UJIO APYro Mo 6pojy MOAHETUX TYXKOH,
oamax usa OJT y JleckoBuy. AHanusupajyhu nogatke PJT 3ak/bydyjeMo fa
MHOTa OCHOBHA jaBHa TYXKHWJIAIITBA, OJf KOjUX cy Heka U HajBeha y Cpbujy,
HHUCY NIOJHOCUJIM TYyX0e 3a ofpehruBame Mepa NOPOAUYHONPABHE 3aIUTUTE
oA Hacusba y nopogunu (Hnp. O]JT y rpagoBuma beorpag, HoBu Caz, Huin,
Kpasbeso, Kparyjesau, [lanueBo uta.).'®

18 Peny6iuuko jaBHO TyxuIawTBO, fonuc [TH 6p. 29/21 og 6. Maja 2021.
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2.1. Moryhu yunHuoum

Y 3akoHy o clipedyaBaly Hacu/ba Yy NOPOAMLM KOPHUCTHU Ce HOB II0jaM
y,Moryhu yuyununan” IlocTaB/ba ce mUTame IITa 3HAaYM TEPMHH ,MOTryhu
yYMHWIAL" Hacu/ba y mnopogunu. OH ce Moxe AebuHucaTH, uMajyhu y
BUAy ofpende 3CHII, kao nulle of Kojer NpeTH OMACHOCT Jja MPBU NYT y4U-
HU Hacu/be, aJld U OHO JIMLE Koje je Beh YYMHHU/IO Hacu/be Y MOPOAMLU U
MOCTOjU onacHocT Aa ra noHosu (Kosnapuh, Mapkosuh 2019, 14-16).

T'paguxoH 8.
Bpoj scpmasa u mozyhux yuuHuiaya Hacusea y hopoduyu, 2018-2020.
B Moryhu y4uHuoOn U Kptee
33509
31929
31020 30921
28778 29201
2018. 20109. 2020.

U3 rpadukoHa 8 3akspydyjeMo Ja je MamH 6poj Moryhux y4umHHOLA
HacW/ba y MOPOAUILIM HEro PTaBa, IITO ce objamamaBa MoryhHouhy aa y
jenHoM gorabajy Hacusba y nopoauiy 6y/ie Buile xxpTaBa. Kao urro Bugumo,
2019. roguHe je BuAHO noBehaH 6poj U jeAHUX U APYTUX y OJHOCY Ha mpe-
ocTtaJie iBe nocMarpaHe roguHe. OGUYHO y MOYETKY IPUMEHe HEKOT 3aKOHA
Jl0J1a31 10 IIPOrpecuje, pacta CBUX OPOjKH, A Y jeTHOM TPEHYTKY MUMaMO
ecKaJsialyjy, a OHJla CJIe[id ONaJjatbe.
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T'paguxoH 9.
BpojHo cmarbe u kpemarbe Moz2yhux yyuHuaaya npema nosy, 2018-2020.
Kene mMymkapuu
23658 25213 23810
Sljzo & I ~ I
2018. 2019. 2020.

['padukon 9 mokasyje MOJIHY CTPYKTypy MoOryhux y4uHuiaaua. ¥ Tpo-
roUIIkbeM epruoAy 6uio je ykynHo 88.900 moryhux yumHU/Iala HacU/ba y
nopoauuy, v To 72.681 uiau 81% myukor noJa. YKena Moryhux yauHuana
6uJio je 16.291.

T'paguxox 10.
CmapocHa cmpykmypa mozyhux yuuHuaaya, 2018-2020.
16155
14920
12571
9638

I I -
18-30 31-40 41-50 51-60 61 - u Bullle

U3 rpadukona 10 BuguMo Ja cy MOryhu yYMHUOLM Hajyelihe CTapoCTU
oz 31 no 40 roguHa KMBOTA. 3aTUM CJie[ie OHU KOjU NpUNaZajy KaTeropuju
ox 41 no 50 roguHa. MoxxeMo 3aK/bYy4UTH Aa Mehy moryhum yuynHuouuma
JOMUHUPAjy MymKapuu crapoctu of 31 g0 50 rogunHa KuBoOTa.
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I'paguxon 11.
Tloepamuuyu - moeyhu yuuHuoyu, 2018-2020.

43376

17187

[ToBpaTHULU Moryhu yyuHHOLM KOjUMA je U3pedeHa
Mepa jeJlaHIIyT

U3 rpadukona 11 Bugumo Aa 6poj moBpaTHUKA — Moryhux yuyuHuaanal?
M3HOCH 4YakK 39% oJ yKynHor 6poja Moryhux yYMHUJIaLa eBUAEHTHPAHUX Y
nocMaTpaHe Tpu ropuHe. [loctaB/ba ce nUTame Koju cy pasnosu. Edukac-
HocT 3CHII ce Moxe mocMaTpaTH U Kpo3 6poj NOBpaTHUKA. 3a 0JroBOp Ha
[IOCTaBJ/bEHO NMUTAale BaXKaH HaM je U MoJaTaK O TOMe KOJIMKO je Moryhux
YYMHUJIALA TOBEHOo 3a Npekpuaj u3 4i. 36, ct. 1 3CHII, To jecT kosuko je
YKYIHO 6UJI0 MpeKpllaja, Koje cy Ka3He Uu3pedeHe U Jia Jid Cy U y KOM 6pojy
npejJiaraHe 3allTUTHe Mepe IpoNKrcaHe 3aKOHOM O NMpeKplLIajuMa.

T'pagukoH 12.
Bpoj npekpwaja usz ya. 36, cm. 1 3CHII, 2018-2020.

5671

4845
4301

543

. !
Ykynan 6poj Bpojuspeyenux Bpojkasuu  BpojHoBuaHux PagyjaBHOM
npekpuiaja KasHU 3aTBOpa KasHHU HHTepecy

19 Hako ,nmoBpaTHHK - MOryhH y4UMHMIAL" 3By4M Kao IPaBHH NO sense, KOPHCTH-
heMo 3aKOHCKY TePMHUHOJIOTH]Y.
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3akoHozaBarn y 4J. 36, cT. 1 mponucyje na he ce jsiniie Koje mpeKpUId XUT-
Hy Mepy Ka3HUTH Ka3HOM 3aTBopa Ao 60 gaHa.

['padukon 12 HaMm mokasyje fAa je y nepuogy 2018-2020. 6uo yKynHo
5.671 npekpiuaj. U3peyena je 4.301 xa3Ha 3aTBOpa U 543 HOBYaHe Ka3He.
Y TuM ciydajeBUMa U3peyeHe XUTHE Mepe HUCY Z0BOJbHO yTUILAJIE HA JIUIA
Jla aKT Hacu/ba He YHMHHU IIOHOBO, OJIHOCHO Ja ce He NpHUOJIMKaBajy U He
KOHTaKTHPAjy ca XKPTBOM U Jla He IPUCTYIAjy CTaHy U3 Kojer cy NpuBpeMe-
HO yAasbeHH. [la i je Moryhe npeiy3eTHy U ipyre Mepe y TUM cj1y4ajeBUMa?
HapsiexxHu opraHu Mory Jjga HpeaysMmy U Jpyre Mepe fAa GU CIpe4UsIH
HOBO Hacusbe. [logHOCHIAL 3aXTeBa 3a MOKpeTame MPeKpIIajHOr MOCTYII-
Ka MMa MOTYhHOCT Jia NpeAJsioKH 3alUTUTHE Mepe MponucaHe 3aKOHOM O
npekpuiajuMa. Takohe, jaBHU Ty>KUJIAL, WM LieHTap 32 COLUjaIHU paJi MOTY
Jla mofHecy Ty»0e 3a oapehrBame Mepa 3alITUTE npeMa ojpeabdama I13. 3a-
KOH O IpeKplIajuMa, u3Mehy ocTasux, NPOIKUCYyje 3alITUTHY Mepy ,3abpaHa
npuctyna omreheHoM, 06jeKTHMa WM MeCTy M3BplIeHka IMpeKpliaja’, Koja
ce U3pHUYe paZy CIpedaBarma YYMHHUOLA Ja MOHOBU MpEKpIlaj UM JAa Ha-
CTaBM Jja yrpoxasa omrteheHor (kpTBy). Ta Mepa ce uspuye Ha MUCMEHHU
npejJior MOAHOCUOLA 3aXTeBa 3a IOKpeTawe MpeKpLIajHOr MOCTYIKa WU
Ha YCMeHHM 3axTeB olITeheHOT, UCTaKHYT NpHU cacayllamy y NpeKpIlajHOM
noctynky. Cyz Mopa Aa oJJIy4H 0 Npejsory MoJHOCHOLA 3aXTeBa, a aKo TO
He YYMHY, yuduHuhe GUTHY NMOBpeJy ojpejiaba MpeKplIajHOT NOCTyNnKa (4.
247, cT. 2).

Ha TepuTopuju mnojemuHux moauidjckux ymnpaBa (I1Y), mpuaukom
NOAHOIIEHA 3aXTeBa 3a MOKpeTake NPeKpLIajHOr MOCTYINKa U3 4. 36, CT.
1, mogHOCHIAL, 3aXTeBa, KaJja Cy 32 TO UCIYHEHU yCJOBH, 06aBE3HO Tpa-
KU U3pHLale 3alITUTHE Mepe ,3abpaHa NpHUCTyna owTeheHoM, 06jeKTy
WJIM MeCTy U3Bplliera Npekpiiaja“ cxogHo wi. 61 3aKoHa o mpekpuiajuma.
[Ipema nmopanuma MUHHCTApCTBa YHYTpPALIBUX [IOCA0BA, ¥ ABOTOAULIEEM
nepuoay (ox 1. jyHa 2017. go 1. jyHa 2019), ox ykynHo 59 3alITUTHUX
Mepa ,3abpaHa HpucTyna oumtTeheHoM, 06jeKTUMa WM MeCTy U3BpLIeHmha
npekpiuaja“, Ha Teputopuju I1Y BasbeBo uspedeno je 35. Y ucrom nepuo-
[y, Ta 3allTUTHA Mepa je u3pedyeHa Ha Teputopuju IIY Beorpax 16 nyra,
Hosu Cax 6 u llla6arn 1. [Ipu Tome, y [1Y BasbeBo KakibeHa cy 93 siuIa, ITo
3HauH Ja je nmpeMa 38% Juna ogpehena samrrutHa Mepa, y I[1Y Beorpag cy
KaKibeHa 234 Jivia, a 3alTUuTHa Mepa ogpehena 3a 7%, y I1Y Hosu Cag cy
KakibeHa 282, a 3amrtuTHA Mepa oapebeHa 3a 2% KaKikbeHHX 3a MPeKpIIaj
u3 4. 36, cT. 1.2° PazmeHa s06pe mpakce je BeoMa BayKHa U y C/ydajy IpH-
MeHe 3CHIIL.

20 Jlomuc MuHMCTapCTBa YHYTpalIbUX nocoBa 0.513 6poj 235-50619/19-1 of
17.6.2019.
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T'paguxoH 13.
Bpcme uspeyeHux 3awmumHux Mepd npema 3aKOHy 0 npekpuajuma
3a npekpwaj u3 wiaxa 36. 3CHII, 2018-2020.

108

27
20
3abpaHa npucTtyna 06aBe3HO Jieueme 0O6aBe3HO
omreheHoM, 06jeKTHMa 3aBUCHHUKA OJf a/IKOX0JIA IICUXHUjaTPHjCKO JIeYerhe
WJIM MECTY U3BpIlIeha Y ICUX0AKTUBHUX
npekpiiaja CynCTaHL U

W3 rpadukona 13 BuAMMO Ja je, oJf YKyIHO M3pedyeHUX 155 3alITHUT-
HUX Mepa, y NocMaTpaHOM NepuoAy, 3abpaHa npucrtyna omreheHom uspe-
yeHa 108, o6aBe3HO Jieueme aJKoxoJM4apa U HapkoMaHa 20 U o6aBe3HO
NICUXUjaTPHjCKO Jieduee 27 nyTa. [IpekpiuajHu cyg y BabeBy je uspekao 75
WJIM TOTOBO IOJIOBUHY OJi YKYIHOT 6poja 3alITUTHUX Mepa. Of Tor 6poja,
73 cy 3alITUTHE Mepe 3abpaHe npuctymna ourreheHomM, mto usHocu 70% of,
YKynHoOT 6poja u3pedyeHUX Mepa. AKO TOMe Jl0faMo Ja ce 3alITUTHA Mepa
3abpaHe mpucTtyna omreheHoM He MoxXe u3pehu 6e3 MuUCaHOT MpexJIo-
ra NnoJHOCHOIla 3aXTeBa MJIM YCMEHOT 3aXTeBa oluTeheHOr UCTAKHYTOT Ha
YCMEHOj paclipaBy U Ja je 4u/b U3pULAHKa Te Mepe ClipedyaBamhe YYMHUOLA
Jla IOHOBH TIPeKplIaj WM Ja HacTaBH Jia yrpoxaBa olTeheHOr, MOXXeMo
3aK/bYYHUTH Ja Cy NOAHOCHOLM 3axTeBa 3a NOKpeTamwe NpeKpIIajHOr Io-
CTYIIKa MaJI0 KOPUCTH/IU TY 3aKOHCKY MOT'YRHOCT.
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T'paguxoH 14.
Mecmo usspuwersa dozahaja Hacuswea y nopoduyu, 2018-2020.

85383

74042

YkymaH 6poj forabaja Kyha - cTaH - gBopuLITE

U3 rpadukoHa 14 BUAMMO [a Kao MeCTO U3BplIewa Jorahaja Hacumba y
NOpOAMLM HajBUlle JOMHUHHUpA CTaH WM kyha (aBopuirre). Hacume y no-
poauLu ce Hajuellhe BpILIM HA MECTY Koje HUje jaBHO. 3aTO, NPUKYI/batheM
Ca3Hama, POLIeHOM pHU3MKa U NPOAKTUBHUM /JieJIoBatbeM Ha Moryher y4u-
HUOLA, NoJMLMja Tpeba Ja NpeABUJU U CIIPeYd Bpllierme Hacu/ba y Mopo-
JULH.

W3HeTH nmopjanu Mory Jia 6yAy 3HauajHU 360T eBeHTyaJslHe NpUMeHe 3a-
KOHA O jaBHOM peAy U MUDY jep je muMe npejBubeHa oxpeheHa BpcTa
[peKplIaja Koju 3a NoCJAeULly MMajy HapyllaBakhe jaBHOT pefia, a MOoXe ce
JleCUTH Jja U3BpIIMIaL U ourTeheHu GyAy 4/laHOBU mopojule. 3aKOHOM O
jaBHOM peny u mupy uz 2016. roguHe, kao u npeTxoguum?! us 1992. roauue,
NPOMUCAHU Cy ofpeheHr NpeKpIlajyu KOju ce YHHe 06INIIMMa HacK/ba (yIop.
9. 9 3JPM u3 2016. u 4. 6 3]JPM u3 1992. roguHe), aJu ce 4eCTO JielaBa
Jla ce, U KaJa MOCToje eJleMeHTH 6uha KPUBHUYHOT JieJla, OCyMIbUYeHH 3a
Hacu/be y MOPOAUILIM IpeKpIlajHo roHe. Kao npo6sieM y 0BUM cUTyaLHjaMa
yo4aBaMo TO LITO ce ocyheHO JiMLe 3a NpeKpliaj, aKO ce OJHOCH Ha UCTO
NOHallamke U CYIUTUHCKU UCTe YMIbeHHle, He MOXXe FOHUTH 32 KPUBUYHO
geno ,Hacube y nopoaunu” (Komapuh 2018, 73-74). Takobe, sivua koja cy
paHuje ocyhuBaHa 3a NIpeKpllaje ca eJleMeHTHMMa Hacu/ba yuHibeHe Ipe-
Ma 4YJaHOBMMa NOpPOAULe CYA y KPUBUYHOM NOCTYIIKY TpPeTHpa Kao Aa cy
HeocyhuBaHa, 1a UM Ce TO YaK MOXe CMaTpaTH oJaKiiaBajyhoM okosiHourhy

21 3akou o jaBHOM peny u mupy — 3JPM, Cayacbenu zaacHuk PC 51792, 53/93,
67/93,48/94, 85/05, 101/05 - npecTao fa BaxHu.
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NPUJIMKOM JOHOLIEeHha Mpecyle y KpUBUYHOM NoCTynky.?? Tako, kaga ce
NPOTHUB YYHHHUOLA KOjH je BUIIIE NyTa BPLINO HacU/be NTpeMa YJaHOBHUMa I0-
poJivlie U KOjH je IpeKpIlajHO ocyhHUBaH NOKpeHe KPUBUYHU NOCTYIAK 360T
HOBOT Hacu/ba y MOPOJHULH, CYZ HeroB PaHUjU KUBOT U YMIEHULY Ja je
HeocyhuBaH y KpUBUYHOM IIOCTYIIKY, 10 MPaBUJIy, CMaTpa oJlakiaBajyhum
OKOJIHOCTHMA. MHaye, HHTepecaHTHO je Aa je HoBu 3JPM% neduHHcaHO
,JABHO MecT0“?* mpu 4yeMmy ce MpeKpuIaju M3 TOr 3aKOHA MOTY YYUHHUTH
caMo Ha jaBHOM MecTy. Ha Taj HauuH owteheHy, y BeJUKoM 6pojy gorabaja
Hacu/ba Y MOPOJUILIU KOjU HUCY VIHE-€HU Ha jaBHOM MecTy (IIpakca nokasyje
Ja Cy Yy paHHUjeM NepuoAy CaHKIMOHMCAaHU y MNPeKpLIajHOM IMOCTYIKY),
MOTy GUTH ynyheHU Ha NpUBaTHe TY»K0e y KPpUBUYHOM NOCTYNKY (yBpeza,
VHUIITeWe U omTeheme Tyhe cTBapu M CJ1.), a aKO ce YTBPAM Ja MOCTOje
CBU eJIEMEeHTH 3aKOHCKOT onuca 6uha KpUBUYHOT Ziesia u3 wi. 194 K3, jaBHu
Ty»KUJIaL, he pey3eTH KPUBUYHO TOHEHbeE.

I'pagukoH 15.
Bpeme uzspuwersa Hacuswa y nopoduyu, 2018-2020.

30109 31062

16230
7982
00-06 u. 00-12 4. 12-18 u. 18-24 u.

22 Kapia je y nMTamy paHUjU XMBOT YYMHHOLA, BAXKHA OKOJHOCT Koja Ce y3UMa y
063Up MPUJIMKOM 0JMepaBama Ka3He jecTe OJHOC YYMHUOLA NpeMa APYITBEHUM
¥ MOpaJIHUM HOpMaMa KOjH je UCIIOJbUO y CBOM JKHBOTY Npe U3Bplieha KPUBUIHOT
JieJ1a, a HAPOYMTO Ja JIM je BPIIMO KPUBHYHA JeJia uin Huje. C TUM y Be3H, paHuja
HeocyhHBaAHOCT ce M0 MpaBUJy cMarpa oJiakimasajyhom okosHouhy (CTojaHoBUA
2019, 320).

23 3akoH 0 jaBHOM peay 1 Mupy, Cayxc6eru aactux PC 6/2016, 24/2018.

24 JaBHo MecTo je mpocTOp AocTymaH HeozgpeheHOM GpoOjy JMLA YMjU HAEHTH-

TeT HUje yHanpe[ ojpebheH, oA UCTUM yCJOBUMMA UK 6e3 nmocebHUX ycaoBa. Bun.
3JPM, uu. 3, cT. 1, Tau. 3.
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U3 rpadukona 15 BUAMMO Jja ce HAcW/be y NMOPOAMIIM HajBHILNE BPIIH
n3mehy 12 u 24 yaca. To je mojaTak oZ 3Ha4aja 3a MOJIMIHjCKe yIIpaBe 300T
opranu3sanuje gexypcrasa HIIC. JloruuHo je ja y ToM nepuo/y Tpeba npej-
BUZieTH Behr GPOj MOHIHjCKUX CIYKOEeHUKA.

Y HekuM JpKaBaMa Koje Cy MHOT'O paHHje oJ Hac moyesie Ja ce 6aBe TUM
npo6JIeMOM NOCTOje CIelHjalu30BaHH TUMOBH CaCTaB/beHH Off 3aMeHUKa
jaBHUX TYXWJIALQ, MOJMLYje (BUCOKOO6PA30BAaHUX CTPYYHhaKa KOjU UMajy
JYTOTOAMIIbEe UCKYCTBO y NOJMLIMjCKOM pajy), MCHUXO0JIOra, NMpaBHUKA U
JAPYTHUX CTPYYHUX JIMLA U3 LleHTapa 3a colyjasHu paj. Tu TUMOBH ce GaBe
CaMo TOM BPCTOM IIOCJIA — CYHPOTCTaB/batbeéM HAaCU/bY Y MOPOAULHU, UMAjy
CBOj OyleT, OBO/bHO MaTepHja/IHUX Pecypca U MOTIYHY CaMOCTaJHOCT y
pasly — OAHOCHO YJIaHOBU THMa JUPEKTHO OAr0Bapajy caMo jaBHOM TY)KHU-
ony. O6yKa je KOHTUHYMpPaHA U CTa/Ha. 3aBUCHO O[] NPOlieHe PYKOBOAUOLA
THMa (3aMeHHKaA jaBHOT TY)KHUOLA), IPUMELbY]y Ce U pelpecuBHE Mepe YKO-
JINKO Cy HEOIIXO/IHE 3a CpedyaBare HACK/ba, 4 CBUM HAJIJIEXKHHUMA Ce U3/ajy
HaJ03M ca MepaMa Koje Tpe6a JAa mpeay3My 3a 3alUTHUTY XKpTaBa (HOp.
MOJIMIMjY Jla BpIIK 06e36eheme XpTBe 1 06jeKTa rje cTaHyje).

Tymauehu 3CHII, Mo>xeMo0 3aK/bYUUTH /1A je HAUeJTHUK IOJHUI1jCKe yIpaBe
OZrOBOPAH 3a OPraHU30Bambe paZa U MOCTyNamba HAJJIeXKHUX NOJULU)CKUX
clyk6eHuKa Ha NoApydjy MOJMIUjCKe yIpaBe, OAHOCHO 3a eQUKACHOCT U
eDeKTUBHOCT CYyNPOTCTaB/bakba MOJIHUIHje HACU/BY ¥ TOPOAHIIH.

[TocTyname HaJJIeXXHUX MHCTUTYLMja Tpeba Ja 6yje KOOpJUHUPAHO, TO
jecT mesioBame jeIHOT opraHa/ycraHoBe Tpeba Ja ce HaJ0Be3yje Ha paf
npyre. Kao nmpumMep pobpe npakce y nmo6o/bliiaky AeJOTBOPHOCTH, IpHUMe-
HOM KOOPZVMHHUPAHOT NOCTyNamka y ClipedyaBamwky Hacu/ba y NOPOJULM U 3a-
LITUTH XXpTaBa MOXe MOCJAYKUTH Ha4YWH OpPraHHW30Bama U paja MoJunuje
y CjeaumeHUM AMepryKUM /JlpxaBaMa. Y MHOTUM MOJHULHMjCKUM yIpaBaMa
HallpaBJ/beHe Cy Noce6GHe clieliMjaJn30BaHe jeiMHUIIE KOje ce GaBe HAaCU/beM
y HOPOAMIM U KOje Cy, OCUM IocebHe cllelMjasu3aliydje 3a Ta KPUBUY-
Ha JeJjia, yMeCTO TpaJULIMOHAHOI peaKTUBHOI NPUMEHUJU IpOaKTUBaH
NPUCTYN pellaBamwa NpobJieMa Hacuba y MOPOJAULH, TO jeCT NPUMEHHUIIU
Cy MYJTHUCEKTOPCKH MPHUCTYM pelllaBaiby mpobsema.?’ Tako opraHuzoBaHe
CrelyjaJM30BaHe jeIUHHUILLe IPYXajy MOryhHOCT pa3Boja ¥ no6osblliaka J10-

25 Ha npumMep, [lonuuujcka ynpaBa OctuH y Tekcacy, rie cy Ha jeJHOM MeCTy
cMelITeHe, OCUM MOJIMIUjCKe jeJUHUIle KOja ce 6aBHU Cy36HjarmeM Hacusba y MO-
poAuIy, CBe OCTajle BJaJiMHe U HeBJa/IMHe OpraHu3auuje Koje Mpyxajy HOApPLIKY,
3alUTUTY U NIpaBHY NOMON M NOAPIIKY )KPTBaMa HacKUJba Y MOPOAULIH. Y TUMY Cy U
aJIBOKaTH Koju 6ecIyIaTHO Jajy MpaBHe caBeTe W 3aCTyIlajy »KpTBe Hacu/ba Ipej
cypoM. Taj TUM je focTynaH xkpTBaMa Hacusba y OctuHy oa 1997. rogune. Bug.
Mapkosuh 2018, 394.
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Ope mpakce W TPEHHUHT CIYKOEHHKA, IITO Ha Kpajy AOBOAM [0 NoBehama
epuKacHocTH, epeKTUBHOCTH, KoxXe3uje Mehy cayk6eHUIMa 1 1o60JbIIarkha
pajiHOT Mopasa. Y MHOTMM OKpy3MMa U rpaJloBUMa y M0jeJUHUM CaBE3HUM
npxaBama CA/I?° npuMerbeHU Cy NPOTPaMHM - MOJEJNH pajia [oBe3uBarba
noJiMLyje ca JOKaJHOM 3ajelHULIOM Jla 6U ce 06e36eUau J06PO KOOPAU-
HUPaHU MYJTHUCEKTOPCKU OJIFOBOPH IOJIUIMje, CY/IOBA, CAYXKOU 3a nmoMoh
YKPTBaMa-CBeIOIMMa U COIMjaJIHUM CJy»K6aMa Ha Hacusbe Y nopoaunu. Ha-
KOH IpOMeHa JIpXKaBHUX 3aKOHa, CIy»x0e 3a momMoh pTBaMa, 3/ipaBCTBEHU
paJHUIY, 1LIKOJIe, CIYKOe 3a COI[HjaJIHO CTapaibe O Jel[H, TYKHOLH, CyAuje
Y IpyTH OKYIUJIH Cy ce Jja 61 3ajeJHO MHULMPAJIU IIporpaMe NMpeBeHLHje U
MHTepBeHIHje. 3aK/bYIUJIH CY A MOJIUIMja He MOXe caMa CMAalbUTH CTOIY
HacW/ba U Jia Cy 3ajelTHUYKA MYJTHCEKTOPCKA IpeBeHIMja U paHa epuKac-
Ha WHTEpPBEHIIMja BepOBAaTHO KJbyY 3a MPEKHU/[ ,L{UKJIyca Hacusba“ (Roberts,
Swanger 2002, 114). Takobe, jegaH o HauWHa cy36Hjarba HacKU/ba y MOPO-
aunu y CA/l jecte n mpuMeHa HOBHUX TexHoJsorvja. Haume, xpTBe Hacu/ba
cy nob6ujajsie MOGUIIHe TesedOHE UM HapyKBHUIle, OTHOCHO NPUBECKE, KOjU
cy 6UJIM 6eXXMYHO MOBE3aHM Ca MOJUIHjCKUM yIpaBaMa, Py YeMy ce MpH-
THUCKOM Ha ,lIaHUK" TacTep 0/iMaX yCIOCTaBJ/ba JIMHU]jA CA JAEKYPHOM CJYK-
6oM noJsivnuje. [IpuTUCKOM Ha ,TAHUK" TACcTep, HA MOJHUIHUjCKOM MOHUTODPY
O Ce OYUTAO U MOJIOXKAj TJle Ce )KPTBa Hasla3y, TaKo Jia je MoJIMIMja 3Ha-
Jia tAe Tpeba Jja uHTepBeHUlle. To je yMHOroMe JJONPUHENO MpPEeBEHIUjU
Y CMamemy Hacu/ba HaJ KpTBaMa Hacusba y mopogaunu (Roberts, Swanger
2002, 117).

Kog Hac cBe Haz1exxHe HHCTUTYLMje Tpeba Aa Npye NOMOh ¥ NOJpUIKY
»KPTBU HacU/ba y NOPOJMLIHM ¥ CBAKOM KOHTAKTY ca koM. 2KpTBy Tpeba ymnos-
HaTu ca oapenbama 3CHIIL. Tako, Ha mpuMep, MOJHUIKja MOXKe XPTBaMa Ja
npyxu uHpopManuje fa he 6UTH obGaBellITEHE O U3PULIAKY U NPOLYKEHY
XUTHHUX Mepa, [ja MOTy Jia OJHEeCY U KPMBUYHY NPHjaBy 3a HACUJ/be Y NMOPO-
JIMIH aKO IOCTOoje o6esierkja KpUBUYHOT JleJ1a, ia MOTY CaMOCTaJIHO UJIU T0-
cpeJcTBOM IIyHOMONHMKA Jia MoAHecy TY»O0y 3a U3pHllatbe Mepa TOPOAUY-
HOIIpaBHe 3alITHTe, Jia 32 TO UMajy oBJallhemwe U jaBHU TY>KUJIAL| U LieHTap
3a couujasHu paj. Taj neHTap wav oarorapajyhe HeB/aZjMHe opraHU3anyje
KpPTBe MOI'Y Jila cMecTe y ,curypHe Kyhe‘, ynyTe Ux Aa ce paAu 3alUTHUTeE
jaBHe HaJJIe)KHOM IOJIUIMjCKOM CJAYKOEHUKY WJIH jaBHOM TYXXUOLY KOjU
npezcesaBa [pynoM 3a KOOpAMHALM]Y U capajilby pajiu Ipeliu3upama Mepa
Koje he 6uTH ofpeheHe y UHAMBU/YATHOM ILJIAHY 3alUTHTE U CJI.

26 Baltimore County, Maryland; Quincy, Massachusetts; Duluth and Minneapolis,
Minnesota; Boulder and Denver, Colorado; Memphis, Tennessee; Milwaukee, Wiscon-
sin; Lincoln, Nebraska; Seattle, Washington. Bua. Mapkosuh 2018, 394.
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2.2. CBojcTBa XpTaBa

[lonoxkaj KpTaBa KPUBUYHHUX Jlejla MEHAO Ce TOKOM HCTOpHje. Y ToM
CMUCJIy V¥ TEOpHjU ce mpemno3Hajy Tpu nepuozaa (Mrwmarosuh 2020, 319).
PaHo mo6a nuBuiaM3anuje, Kaja je XKpTBa Apxasna ius puniendi y cBojuM
pykama, MOTOM cjleAd pa3fob/be Kaja jaBHA BJIACT OJy3MMa IpaBO Ha
KaXKibaBale 0J] aKTepa KpUMHHaJHoOr jorabaja u Tpehe pasfob6/be, Koje
ce MoBe3yje ca 3aBplleTKOM /Jlpyror cBeTCKOT paTa, KaZla oCcTaje jacHo Ja
KpUBHYHE HayKe, Ipe cBera KpPUMHUHOJIOTH]ja, Tpeba Ja o6paTe Behy naxmby
Ha MECTO U M0JI0XKaj )KpTaBa KpuMuHaauteta (Urmatosuh 2020, 319). Kao
mto cMo Beh npumMeTtuay, 3CHII je 3acHOBaH Ha MOJlepHOM pre crime KOH-
LeNTy KOjU je U3BOPHO HACTA0 y KPUMUHOJIOTUjU, KPUBUYHO] HAyL X Koja
CBe BHIlle NMaXme nocsehyje mosoxajy »kptBe. [lepuof npyxama MojApLIKe
»KpTBaMa ce IpeJiaHo ¥ yop3aHo pasBuja of modeTka XXI Beka W moBe3aH
je ca MHTeH3UBHUM Hanopuma MebhyHapogHe 3ajeguune (KoBayek Ctanuh,
Camapywuh 2014, 95-100) gma *kpTBaMma NojeAMHUX KPUBUYHUX Jlesa, y Ha-
eM CJy4yajy Hacu/ba Y MOPOAUIH, IIPYKHU XUTHY, 6J1aroBpeMeHy U J1eJIoT-
BOPHY 3aLUTHUTY.

3aKOH 0 crpeyaBalby HAacU/ba Y MOPOAUIM KOPUCTH TEPMHUH KPTBA, ajlk
He caJpxu ojapeheme KpTBe Hacu/ba y mopofuuu. Ha oCHOBY HeroBux
oJipesiaba MOXKeMO 3aKJbYYUTH /1A je )KPTBa HACU/ba Y TIOPOAUIIH JIUIE KOME
NpeTH ,,HEMOCPEe/IHA ONMACHOCT O/ Hacu/ba“

I'pagukoH 16.
Iloana cmpykmypa xcpmasa, 2018-2020.

= Mymkapuu = XKene

29%

71%
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[TocMaTpajyhu MoJIHY CTPYKTYpY ’KpTaBa Ha MPETXOJHOM TpadUKOHY,
yo4yaBaMoO [Jia je y mocMaTpaHOM NEPHUOAY €BHAEHTHUPAHO YKymHO 96.458
JKpTaBa Hacusba, U To 29% Myukor u 71% xeHCKor moJa.

I'pagukon 17.
CmapocHa cmpykmypa xcpmasa, 2018-2020.

19822

17836
15229
13881
12109
7301
3J850 [ 3i9 l

no14. 15.-17. 18.-20. 21.-30. 31.-40. 41.-50. 51.-60. 61.-70. 71.mu
BHILIE

[IpeMa CTapOCHOj CTPYKTYpPH, MaJIOJIETHUX >KpTaBa je OUJ0 6.638 uiu
6,88%. lo 14 roguHa crapocTty eBuAeHTHpaHO je 3.850 kpTaBa, ox 15 g0
17 roguHa 2.788, ox 18 go 20 rogauna 3.639, ox 21 g0 30 roguna 15.229, op,
31 no 40 rogunHa 19.822, ox 41 no 50 roguna 17.836, ox 51 no 60 rogune
13.881, og, 61 o 70 rogune 12.109 u npeko 71 roaune 7.301 xpTBa. PaHuje
CMO 3aKJ/bY4YHUJIU Ja Cy MOTryhU yYMHUOIM Hajuelllhe MyIIKapId CTAPOCTH Off
31 no 50 roauHa KMBOTA, 0K U3 JIBa MPEeTX0[Ha rpadUKOHA BUJHUMO A CY
XKPTBe Hajyelnrhe KeHe UCTUX FOJJUHA XKUBOTA.

Hajsehu 6poj xpTaBa cy cynpyre u To y 34.354 ciay4aja, Majke - 8.836
ciy4dajeBa, odyeBU — 7.380, a mapTHepCKU OAHOC MOCTOjU y 7.942 cnyyaja.
Repke cy 6usie Mame MyTa KPTBe 0OJf CHHOBA U TO y 5.492 ciy4aja, a cu-
HOBU y 6.215 cay4ajeBa. CiuyHO npuMehyjeMo U y oZHOCY NpeMa CecTpu
U 6pary. Haume, cecTpe ce mojaBJbyjy Kao *KpTBe y 2.714, a 6paha y 3.911
caydajeBa. CHaje cy 3actynsbeHe y 2.284 ciy4daja, a cBekpBe 1.109. bpojke
Koje ce ogHOCe Ha pohake, 6abe, TAlITe, TACTA, 3€TOBE, Ae/ie, CBEKape, YHY-
Ke, XpambeHHUKe, YCBOjeHUKe, YCBOjHUOIle, XpaHUTE/be HUCMO NMPHUKA3UBAJIH.
Takobe, yBek nocroju ofgpeheHn Manu 6poj HecneluGUIMPAHUX U OCTAJHX.
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I'pagukoHn 18.
BpojHo cmarse scpmasa npema cpodcmay ca Mo2yhuM yHUHUOYEM,
2018-2020.
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3. YTULUA) 3AKOHA O CNMPEYABAHY HACUJLA Y NOPOAULIU
HA BPOJHO CTAKE U KPETAHE KPUBUYHUX NMPUJABA
3A KPUBUYHO AEJ10 HACUJBE Y NOPOAULIU

[lepuon off UHKPUMHHMCAkha KPUBUYHOT [Jlela HacWube Y MOPOAULU Y
KPUBHUYHOM 3aKOHOJABCTBY Cp6Hje MOKeMO MOJAEJUTH Ha [JIBa JeJa: MPBU
Koju obeJiexkaBa TPeH/ pacTa 6poja KPpUBUYHHUX JieJla HacUJbe Y TOPOJUIU
Y APYTH KOjU obeJiexkaBa Maj. 3aHUMJbUBO je Jla je BpX KpPHUBe KOjU Jesu
Ta ZiBa nepuoja odesexxeH noyetkoM npumeHe 3CHIL I[TocTeneH pact 6poja
M3BpIIEHUX KPUBUYHUX JieJla Hacu/ba y OpoAUIM yoyaBaMo a0 2014. rogu-
He (MapkoBuh 2018, 193), oHAa yoyaBaMo HaIJIM CKOK KOju Tpaje 10 2017.
Kajla je eBUAEHTUPAHO MakcuMasHuX 7.108 KpUBUYHUX JeJsia. 3aTUM, O/,
2018. roguHe fgosa3u Ao Havior naga. CMaTpaMo Jia je NpeKu/, el eHHujCKor
TpeHJa pacTa 6poja KPpUBUYHHUX JieJla HacW/ba y NOPOAUIM NMPBU MO3UTHU-
BaH edeKaT HOBOT CTPATELIKOr yCMepewa paja MoJuldje U APYrux Haj-
JIEXXHUX JpKaBHUX opraHa y Toj o6sactu. Cy36Hjambe Hacu/ba y MOPOAULU
je 3aMemeHO MepaMa 3a HeroBO ClpedaBaibe, LITO je Y CKIaAy ca ultima
ratio cxBaTalkeM KPUBUYHOT NpaBa. KpUBUYHO MpaBO U HeroBe ofpefde,
MaKo BeOMa KOPUCHE y CyNpPOTCTaB/balby KPUMHUHAIUTETY, UMajy OTPaHU-
YeHH KapakTep, IITO YOCTAJOM IMPOU3UJIA3H U3 OCHOBHUX KapaKTEPHUCTUKA
KPUBHYHOTI IIpaBa Koje yKa3dyjy Ha TO /ia je OHO aKIeCOpHor, ¢parMeHTap-
HOT U CyncujujapHor kapakrtepa. lllTutu nmpaBHa mo6pa koja cy Beh KoH-
CTUTyHCaHa U oZijpeheHa APyruM rpaHamMa mpaea, U TO caMo o oapeheHux
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o6JiMKa Hama/Jja Ha buX. HopMaTHBHA perysaTuBa 6payHUX U MOPOAMYHUX
ofiHOCa MPUMAapHO MHOApa3yMeBa MPHUMEHY OAroBapajyhux ycTaBHONpaB-
HUX, NOPOJUYHONPABHUX, TpahaHCKONPAaBHUX U aJIMUHUCTPATUBHUX INPO-
nuca. CyncuaujapHo, 6pak ¥ MOpPOJUIA IITUTE Ce U KPUBUYHUM IPABOM
(CrojanoBuh, [lenuh 2013, 94).

Y nepuoay 2013-2020. mosiMnuja je eBuJeHTHpaNa YKymHO 42.556 u3-
BpLIEHUX KPUBUYHX [leJla HACU/ba Y NOPOJHULH.

I'pagukon 19.
BpojHo cmatbe u kpemarbe kKpuguYHUX 0esa Hacusbe y nopoduyu,
2013-2020. (nodayu MYII-a, 2021)

Bpoj u3BpumieHux KpMBUYHHUX AeJjia
Hacu/ba y NOpoAULH

7108

6231 5978
5344 5403 ...
3667 3783 I I

2013. 2014. 2015. 2016. 2017. 2018. 2019. 2020.

Ha ocHoBy rpadukoHna 19 MoxeMo Aa YyTBpAHUMO Jia IPeKpPeTHULY 03Ha-
yaBa novyetak npuMmeHe 3CHIIL Tlogune 2017. uMaMo eckasauujy KpUBUY-
HUX JieJla Hacu/ba y nopojguuy, u to 4ak 7.108 ciydajeBa, ciey nepuoj,
3HA4YajHOT Ola/iamka, Tako Aa je 2018. 6uo 5.978 KpUBUYHUX Jiej1a, A TPEH/T
cMamemwa ce HactaBuo 2019. roguHe ca 5.403 caydaja u 2020. ca 5.042
cJly4yaja HacuJba y MOPOLHULH.

IlITo ce Tude 6poja ocyheHUX JiMila 32 KPUBUYHO [JIeJI0 HaCUJbe Y IOPOJH-
IIM BUAMMO [ia je OH 3HAa4ajHO MambH 0Jf 6poja YUMbeHUX KPUBUUHUX Jlesla U
NOAHETHX KPUBUYHUX NIpHjaBa. Je/jlad of; pa3Jiora je ¥ YMHeHU1a [a BeJIMKU
6poj KPUBHUYHMX NpHUjaBa 6MBa of6ayeH 360T HeJoCTaTKa foKa3a. Hauwme, y
BEeJIMKOM 6pojy c/ydajeBa ycliex y KPUBUYHOM IOCTYNKY jaBHOT TY)KHOLIQ
3aBUCH of] olrTeheHOT, KojU je Hajuelrhe y y/103U IPUBUJIETOBAHOI CBelOKA
Y He Mopa Jia CBeJlouM IIpeJi opraHoM nocTtynka. He Tpe6a 3aHeMapuTH HU
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YHILEHUIY [a ce 3HaYajaH O6poj MoCTymaka oKoHYaBa ocyio6abajyhom mpe-
cyzioM 3aTo 1To owteheHy, kopucrehu cBoje NpaBo U MocJe CBefloderba y
NpeJUCTPa)KHOM IOCTYIKY, HAa IJIAaBHOM IIpeTpecy yCKpaTH CBefo4yeme, a
jaBHO TYXXMJIALITBO NPETXOAHO HHUje NMPUKYIHUJIO JOBObHO MaTepHjaTHUX
JloKas3a Jla yTeMe/bd ONTYXKHULY. JaBHU TYXKWJal, y TaKBUM U CJAMYHUM
CUTyalldjaMa NMPUJIMKOM Jl0Ka3MBamka Hacu/ba y MOPOAULIM MOpa MUMaTH y
BUAY Jla ce KPUBUYHO JieJ0 Hach/ba y MOPOJMLIY F'OHU 1O CAYKOGEHOj LyX-
HOCTH U [la TOmelhe He 3aBUCU MCK/bYYHMBO O/ capajie ca OlTeheHUM
(mpu/sMBEroBaHUM CBEJIOKOM), a Tpeba UMaTH y BUAY U CTaB CyAuja Bpxos-
HOT KacaluoHor cyzaa Peny6sinke Cp6uje, ycBojeH Ha cejHUIIM KpuBHUYHOT
onesbera of 15. maprta 2017. roguHe, fa ce ,y NPOIECHO] CUTYALUjU KaJa
NPUBUJIETOBAHU CBEJIOK, CXOAHO ofpenou 4. 94 3KII KkopucTH cBOje mpaBo
Jla He CBe/I04H, MOXKe (Ce) KOPUCTHUTH Kao [J0Ka3 Ha KOMe Ce MOXKe 3aCHOBAaTH
npecysa - UCKa3 CBeJlJ0Ka KOjU CBel0YM O OHOME IUTO MY je IPUBUJIErOBaHU
CBeJIOK peKao 0 KpMBUYHONPABHOM Jorabajy Koju je npeiMeT KPUBUYHOT
MOCTYIIKA, jep CBeJOK Ha Taj HAUMH CaMoO CBeJl0YM O YMIeHHUI]aMa Koje je
CBOjUM YyJIMMa omnasuo, a ogpesbdama 3KII Huje nponrcaHo Jja ce OBaKaB UC-
Ka3 He MOXxe KOpUCTUTH Yy nocTynky" (CuHaHoBuh 2017, 91-108). Moxkemo
Jla 3aK/bYYHMO [ia je KBaJIUTET Jl0Ka3a [JOCTaB/beHUX Y3 KPUBUUHY NPUjaBy
BeoMa Ba)kaH U [l ce He CMe CBOAUTH CaMO Ha HCKa3e oliTeheHuxX.

[TopaTke o 6pojy ocyna 3a 2020. roAUHY jolll yBEK HEMaMO, ajiui BUAUMO
Ja je Mamwu 6poj ocyza 2019. Hero 2018. roguHe. Ouekyjemo aa he Taj 6poj
2020. roauHe 6UTH Mamku Hero 2019.

Tabena 2.
Bpoj noduznymux onmysxcHuya u ocyda 3a Hacusse y nopoduyu
(nodayu Penybauukoe 3agoda 3a cmamucmuky)

Ynan 194 K3 2015. 2016. 2017. 2018. 20109.
OnTyxema 2.104 2.386 3.077 3.385 2.984
Ocyne 1.778 2.065 2.713 2.974 2.627

4. 3AKJbYYAK

W nopes 6pojHUX KpUTHKa Koje Cy y NPETXOJHHUX HEKOJUKO TrofvHa
ynyheHe NpaBHOTEXHUYKHM MakbKaBOCTHMa, HOMOTEXHMLHM 3aKOHaJABLA
W HeNpUXBAT/bUBOCTU NojesuHux nojMosa y 3CHII nctuyeMo HeEKOJIMKO
HeroBUX NO3UTHUBHUX edeKaTa.

223



[. Konapwh, C. Mapkoswh (cTp. 193—230)

YcnocTaB/beHU Cy KOOpAUHALMja HAJJIEKHUX APKABHUX OpraHa U MyJi-
THUCEKTOPCKH MPUCTYIl pellaBawy Npo6JjeMa Hacu/ba y NOPOAULU Ha
TepuTopuju 1esne Cpbuje.?’

OMoryheHO je XUTHO pearoBame U pas/jBajaibe XPTBe U Moryher y4u-
Huoua. Ha XuTHOCT mocTynama CBUX HAJIJIEXXHUX OpraHa M yCTaHOBA, Ipe
CBera HoJIMIyje, paZy 3alTUTE )KPTaBa jaCHO YKa3yje BeJIMKHU 6poj 4aHOBa
3CHII y kojuMa ce, y pa3/IMYUTHUM je3UYKHUM U FPAaMaTHYKUM O0OJIHIIUMA, KO-
pUCTe TEPMHUHHU: ,XUTHE Mepe’, ,XUTHOCT", ,,0aMax", ,6p30° ,0e3 ojJarama’,
,HEOJJIOKHO", ,6;1aroBpeMeH0". Tako ce TEPMHUH XUTHe Mepe KOpUCTH 44
nyTa y 39 uiaHoBa 3akoHa (CteBanoBuh, Cy6omuh, Kekuh 2018, 158).

Bpoj eBUAEHTHpPaHUX KPUBUYHUX [leJla HacU/ba Y IOPOAMLIM [T0Yeo je fa
ce cMamyje noyetkoM npumeHe 3CHIL. Takobe, omaza u 6poj ocyzna 3a Kpu-
BUYHO [leJ10 Hacu/ba y nopofuuu. To yTUye U Ha KBOTY KpUMHUHA/IMTETA 3a
Hacu/be y MOPOAULHU KOja je HAa HAjHUKEM HUBOY Y OC/Ae[bUX IECT FoJUHa
6usa 2020. roguHe.

MebhyTuM, nakiby W3a3uBa 3abpumbaBajyha Gpojka Koja ce OZHOCH Ha
6poj JIMLa JIMIIEHUX )KUBOTA ¥ MOPOJUYHOM Hacusby. HanMe, 6poj Tux sinna
je ocTao Ha CJIMYHOM HUBOY U HAaKOH novetka npuMmeHe 3CHIL

Ha rpadukony 20 je mokasaHo Jja ce 6poj KeHa JIMIIEeHUX )KUBOTA CMakbyje
ox 2018. roguHe, Kazaa je kuBoTa JiniieHo 47 suna (34 xeHa u 13 mymka-
pana), mTo je ucto kao u 2017. kaza je, Takohe, JIMIIEHO XXUBOTa 34 JKeHa
u 13 mymkapana. Tokom 2019. rogune y 48 3ace6Hux forabhaja eBUJeHTH-
paHe cy 53 XpTBe Koje je *KMBOTA JIMLIKO 4YjJaH nopojule, U To 31 xkeHa
y 22 mywkapua, a 2020. roguHe 28 xeHa u 20 mymkapana. [IpeTxoaHux

27" Y npe Tor 3aKoHa y NMojeAMHNAM NMOAPYYjUMa je G1Ia pa3BHjeHa TaKBA CapajHba.
KoopauHupaHa 3amtuTa U capaZiiba Ha HUBOY JIOKaJHE 3ajelHUIle HAJIJIEKHUX
JIp>KaBHUX opraHa (nmpejcTaBHHUKA TYXHUJAIITBA, MOAPYYHHUX IMOJIUIUjCKUX YIIPaBa,
LIEHTpa 3a COLMjaJIHU paji U CyAa), Y 3permaHUHy, Ha IpUMep, IOCTOjU Beh JeceT
roAyHa, no ysopy Ha /lynyt mMozes. 3pelaHUHCKU MOZeJ 3alITHUTE 0Jf Hacu/ba y
nopoauuu Hactao je 2007. rogune. Capaimwa ce peaju3yje Ha cacTaHLMMa KOjU
ce OApXKaBajy jeJaHNMyT HeJe/bHO M KOjUMa NPUCYCTBYjy npeAcTaBHULU OCHOB-
HOT jaBHOT TYyXWJaIITBa, [lonuuujcke ynpase, LleHTpa 3a couujanHu paj, cyaa.
Pasmarpajyhu 3ajegHu4KHM cBaky mpujaBy Jorabaja Hacusba y MOPOJULHM, IpPeEA-
CTaBHUIIM THUX MHCTUTYLMja Ha OCHOBY CBeoOyXBaTHe aHa/u3e IpoLewyjy Aa
gy he GUTH NMOKPEHYT KPUBUYHH, NPEKPIIAjHU MNOCTYNAK U/WUJIM MAapHUYHU I0-
cTynak. Anu To Huje cBe. Paaiu npeBeHLMje U 3alUTUTE Ol HACK/ba y NOPOJULIU Y
3pemaHuHy je 2. jyna 2014. noTnucaH cnopasyM o capailbl HHCTUTYLMja y 3alUTH-
TH JKpPTaBa HacU/ba y MOPOAUIM U KeHA y MapTHEPCKUM OJHOCHMMA Ha MOJPYYjy
rpaza 3pewaHuHa. [lakie, capajiba je HerZe 6u/a ycrnocTaB/beHa, aju uMajyhu y
BU/JY [Jia je OHa 6MJIa CITOPaJM4Ha, ToKa3aJia ce NoTpeba 3a NJ1aHCKOM, eGUKACHUjOM
U epeKTUBHUjOM capafmboM Mehy MHCTHUTynMjamMa Ha uesoM mnofpydjy Cp6uje
(Konapuh, MapkoBuh 2019, 42).
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rofiHa 6poj »KpTaBa JIMLIEHUX KUBOTA y NOPOAUYHOM HACU/by KpeTao ce
y CJIMYHUM OKBHpHMa: Hajsehu 6poj je 6o 2013. (73 kpTBe NOPOAUIHOT
Hacuba Koje cy ybujeHe - 42 xxeHe u 31 mymkapan), a HajMawe 2014. (43
KpTBe - 28 keHa u 15 mymkapana). Tokom 2015. roarHe y nopoJHMYHOM
Hacusby je JidiieHo xuBoTa 47 suna (35 xeHa u 12 mymkaparna), a 2016.
roguHe 54 nuna (38 xeHa 1 16 myuikaparna).

T'paguxon 20.
Hosna cmpykmypa xcpmasa AuuleHUx Hcusomay nopodudHOM HACU/LY

)KpTBe JIMIIE€HEe X)XUBOTA y NIOPOAUIHOM HACHIBY

m2018 ®m2019 =2020

34
31
28

20

2KeHckor noJsa MyLI.[KOI‘ noJsia

Y cnydajeBuma ynyheHe KBanMpUKOBaHe MpPETHE€, KaJla UMaMO U CBe
ejleMeHTe KpUBHUYHOT JieJia, BeJUKU 3Hadaj uMa ['pyna 3a KoopAUHALUjy U
capajawy. UHAUBUAYa/JHU IJIaH 3alITUTe 6K Morao Aa o6yxBaTu U GU3UY-
Ky 3allTUTY XXPTBe KaJja ce 0OCyMbUYeHU Hahe Ha c060AU. YOuUuIu cMo Ja
KPTBE BeOMa peTKO WJIM YOIIITe He NMPUCYCTBYjy cacTaHLUMa Ha KojuMa
ce pa3MaTpajy npeAaMeTH Hacu/ba Y MOPOAMLHM, IpoLemyje HbUXoBa 6es-
6elHOCT U yTBphyjy Mepe 3amtuTe. Jla iu 3aMeHHUK jaBHOT TYXKHOLIA KOjU
npencenana ['pyrnom 3a KOOpAWHALM]Y U Capafby /iaje MOIYRAHOCT KPTBU Ja
oasy4u ga sy he ydyectBoBaTH y u3paju miaHa? [Ipema oapenbama 3CHII,
,y M3paZu UHAUBUAYAJHOT IJIaHA 3alUTUTE U MOAPIIKEe >XPTBU y4eCTBYyje
Y KPTBa, aKO TO KeJU U aKO TO /03B0/baBa HEHO eMOTHUBHO M QU3HUKO
cramwe". Tellko je MPUXBAT/bUBO /A XXPTBE MACOBHO OZ0Hjajy Aa y4ecTBYjy
y W3pajy WHAUBHAYAJIHUX IJIaHOBA. Peu je o mUXOBOj 6e306eAHOCTH, Ma
MM je MpeBacXo/[HU UHTEPEC Jla Ce 3ayCTaBU MOCTOjehe HAcU/be U CIPedu
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MoOryhHOCT HeroBOT MOHaBJ/balba. BepoBaTHUje je 1a ce He MO3UBAjy HA ca-
cTaHKe. 3aKOHCKa Mpoleaypa ce COIpOBOAH, aJld CYyIITHHA U eDeKTH Mepa
Y3 IJIaHOBa [0Ka3yjy /ia Ce HAKOH HEKOJIMKO MeCellu O U3pUllatha XUTHUX
Mepa y oapeheHoM 6pojy ciy4yajeBa Hacu/be MOHABJ/bA Y3 TELIKe MOCIEAU-
ne. EdekTUBHOCT MpeAy3eTHX Mepa ce He NpoBepaBa MaKo je ofpendama
3CHII npexnBubeHo fa ce ,MHAWBUAYAJHUM IJIAHOM 3alITUTE U MOAPILIKE
XPTBU ofpeDyjy HU3BpPLUIMOLM KOHKPETHHX Mepa U POKOBU 32 HHUXOBO
npeay3vMame, Kao U IJIaH npahemwa U npoleHe AeJJ0TBOPHOCTHU IJIaHUpa-
HUX U Npey3eTUx Mepa’.

Takobhe, Mepe mopojuWyHONpaBHe 3alITUTe Tpeba Aa OyAy Bulle 3acCTy-
IJbeHe, IITO 3axTeBa Bely akTUBHOCT jaBHOr TyxwusaumrtBa U LCP. Lwmb
M3pHLamka U NpoJy’Kewha XUTHUX Mepa HHUje caMo Jia ce YYMHHOLy HacKh/ba
ofpene onpeheHe 3abpaHe Koje he cnpeydnTH Hacu/be y MOPOAULIM y Ha-
penfHa 32 faHa Beh fAa ce HaJJIeXXHUM OpraHuMa oMoryhu JJ0BOJ/bHO Bpe-
MeHa Jla pa3MOTpe C/Iy4aj U JoHecy oJroBapajyhe mMepe TpajHHUjer Kapak-
Tepa. Hekaja he To 6UTH KpUBHYHe CaHKLUje, HeKaJia OPOJUYHOIIPABHE
Mepe. Beh cMo yTBpAWIM Aa jaBHA Ty:KWJallTBa HeyjeJHa4eHO MOCTYMNajy
y npuMenu [13, Mmazsa ce Moxe LOTOAUTH Jja UCTOBPEMEHO MOCTOje U jelHe
u apyre Mepe. CinyHo je npuMeheHo y ciy4ajy Kpllema XUTHUX Mepa Kaja
NIOCTOjU NpeKplIaj U MOoCToju MOryhHOCT Ja ce y 3axTeBY 3a IOKpeTame
NpeKpIIajHOr NOCTYINKA NMPe/JI0KH U3pHLiambe 3alUTUTHUX Mepa 110 3aKOHY
0 IpekKpuIajuMa.

Y wn. 5 3CHII, nocMaTpaHO JierucjlaTUBHO-TEXHUUKU, U3PaXKeH je MpU-
oputeT oapenaba 3CHII y onHocy Ha aApyre 3akoHe. Jlakiie, oH je lex specialis
3a memy Kojy ypehyje, 00HOCHO hpumerbyje ce hpuopumemHo Ha ClipedyaBambe
Hacu/ba y NOPOAMLHM U y NOCTYNIMMa NPOTUB yYNHUIALd KDUBUYHHUX Jles1a
ofpeheHUX TUM 3aKOHOM M Ha IpyXkake 3alUTUTe U NMOAPILIKe KPTBaMa
Hacu/ba y NOPOAULM Y )KPTBAMa KPUBUYHUX Jlesla oipeheHuX THM 3aKOHOM.
Taj 3aKoH ce, fjak/ie, IpUMapHO NIpUMemYje, 0K ce CEKYHAapHO, aKo TUM 3a-
KOHOM HHje Apyraduje ogpeheHo, npuMenyjy KpuBUUHY 3aKOHUK, 3aKOHUK
0 KPUBUYHOM INOCTYIIKY, 3aKOH 0 napHU4YHOM noctynky (3I1I1), [lopognunu
3aKOH U 3aKOH O MOJIMLUjH.

Oppenba 4. 5 je moceOHO BaXKHA Ca CTAHOBUILTA MOCTyNama MOJTULIHjE
y Cay4ajeBHUMa KaJia IIOCTOjU OCHOB CYMIbe [Ia je YIUEEeHO KPUBHUYHO JIeJ10
nponvcaHo KpvBHYHUM 3aKOHMKOM WJIM NpeKpllaj U3 06/1acTH 3aKOHa O
jaBHOM pejy U MUDY, a UCTOBPEMEHO je AOLLJIO A0 HaCU/ba y MOPOJULH Y
CMUCY 4. 3, cT. 3 3aKOHa.

Jla 11 OCHOBHU CyMHbe [a je YYUEEHO KPUBHYHO Jiesio ofrahajy nmpume-
Hy ofpezaba Tor 3akoHa? /lakie, ako Cy UCIYHEHH YCJI0BH Jia Ce U3BPLIU
Xanulewe U 3aJpKaBambe U eBeHTyalHo oApehuBamwe nputBopa no 3KII, ¢
jenHe ctpaHe, u noctynawe no 3CHII (zoBohewe u 3azpkaBame Moryher
YYMHHOLA Y HAJIJIeXHOj OpraHHU3alMOHOj je IMHULY OJHLIMje U JJOHOLIehe
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Hapebema 0 IpUMeHU XUTHUX Mepa), C IPYTe CTPaHe, IOCTABJ/ba CE MUTAbE
yeMy JaTH NPeJHOCT WM IOCTOjU MOIYhHOCT IpMMeHe 06a 3aKOHCKA TeK-
cta (Konmapuh, Mapkosuh 2019, 84).

Y un. 15 je eKCIJIMIMUTHO HaBeJEeHO Ja HaJJIeXXHU MHOJULUjCKU CJy-
»)K6eHUK MoryheM YYHHHOLY KOjU je JoBeJileH Y HaJJIeXXHYy OpraHu3alioHy
jenVHULY MOJIMLIMje MOpa Aa NPYKU NPUIUKY Aa Ce U3jaCHU O CBUM OGUTHUM
YHbEHULAMa, [1a IPUKYIH NOTpebHa 06aBellTemha O APYTUX MOJTUIUjCKUX
CAyKOEHUKa, 1a 00Max MPOLeHN PU3UK HelloCpeiHe OMACHOCTH O] HacU/ba
y MOpOAMIU U J1a, oA yciaoBuMa ogpehenum 3CHII uspekHe xumHy mepy 3a
crpedyaBambe Hacu/ba y MOPOAULIU.

Tpeb6ano 6u, ako mpatumo TekcT 3CHII, y cBakoMm ciyuajy gorabaja
Hacu/ba y MOPOAULIM NpUGeraBaTy MpUMeHHU Hajlpe TOT 3aKOHCKOI TEKCTa,
XUTHO, 6/1ar0OBpeMeHO0 U J1eJIOTBOPHO pa3/|BOjUTH KPTBY U Moryher y4yuHuU-
Olla, LITO Taj 3aKOH oMoryhaBa U, ako Cy HUCIIyHeHH YCJI0BY, TeK oHAA yhu
y noctynak no 3KII u K3. HaxxasocT, nako je jegan ox nusbeBa 3CHII 6uito
yjeaHaueHo MOCTyname HA/AJIEXKHUX APKAaBHUX OPTaHa, U /lajbe GeseXKnMo
Jla CTpaTeruje HACY UCTe.
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Summary

In this paper we examine data related to the implementation of the Law
on Prevention of Domestic Violence, between 2018 and 2020, provided by
the Ministry of Interior of the Republic of Serbia, the Public Prosecutor’s
Office, and the courts.

The positive effects of the implementation of the Law on Prevention of
Domestic Violence should be preventive - reducing incidents, reducing the
number of crimes, raising awareness regarding the reporting of violence,
better cooperation between state authorities in prevention and suppression
of domestic violence, more consistent implementation of provisions of other
laws directed at fighting domestic violence.

It has been noted that the competent state authorities implement legal
provisions unequally, which causes the victims of domestic violence not
to have the same possibilities in exercising their right to protection. A key
cause of this issue has been varying practices by competent authorities in
fighting domestic violence.
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Jip Topau JJAJOBUR"

MOryRHOCT PETYJIATUBHE ®YHKLHJE CYACKE
BJIACTHU

OHU acnekmu cmeapu Koju cy 3a HAC HAjeaxdcHuUju
npukpueeHu cy jedHocmasHowhy u ceakodHesHowhy. To
He ModiceMo da npumemuMo — 3amo WMo HAM je y8eK
nped ovuma.

(Butrenirrajy, nap. 129)

Pacnpasa ce cacmoju u3 dea deaa. Y wuma ce, pecnekmusHo, 3acmynajy dee
ocHosHe mese. [Ipaa je da cydcke npecyde y passujeHuUM NPAgHUM cuCmemMuma
Mozy da 6ydy ,u3sopu” onwmux npasuad Koja Ha obasesyjyhu Ha4uH pezyau-
wy odsyvusarbe cydosda, a 0HAA, c/1e0CmMeeHo, U dpy2ux npdsHux cybjekama,
4aK U aKo Hucy gopmasHo npusHame Kao useopu npasa. [lpyza je da oHe mo
mpeba da 6ydy u3 suue pasnoza, 00 Kojux cy HAjeaxcHuju hpedsudeusocm
u jednakocm. Y npeom desy pacnpaee ce pamampajy KoHyenmu nodese
snacmu, spcma dpxcasHux @yHkyuja u cydcke saacmu. 3amum ce u3aAaxicy

Baupeguu npodecop, [lpaBHu ¢dakynter YuuBepsutera y Beorpany, Cp6uja,
gorand@ius.bg.ac.rs.

OcHOBHe H/ieje U3 OBe paclipaBe U3JI0XKHO caM Ha KoHpepeHLHUjH ,CyACTBO Kao
BJIACT", Koja je oxpkaHa y beorpaay, 29. u 30. HoBem6pa 2019. rogune, Ha Paky-
TeTy IMOJIMTHYKUX HayKa, y opraHusanuju lLleHTpa 3a mpaBocyHa UCTpaXUBamba
(LIETTPUC), LlenTpa 3a cTyauje KOHCTUTYLHOHaMM3Ma PaKy/aTeTa MOJUTHYKUX Ha-
yka 1 CpIickor ypy»ema 3a MpaBHy U couujanHy ¢unosoodujy (MBPC). 3axBamyjem
ce Muogpary JoaHoBuhy, [lanuiy Bykosuhy, Coduju Manguh u gpyruM ydecHHU-
LMMa M yYyecHHUIIaMa KOHpepeHIMje Ha KOPUCHUM KOMeHTapuMa Koje Cy TOM IpHU-
JINKOM H3HeJIH.
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pas/ao3u 3602 Kojux cydcka esacm moxce 0a 8puwu pezyaamusHy GyHKyujy u
Y NpasHoM cucmemy y KojeM joj oHa Huje ¢popmasHo npusHama. Hajzad, kao
uaycmpayuja kako GyHKyuoHuwe cucmem y Kojem cydosu spule peayaamus-
Hy @pyHKYUjy, onucyje ce npumeHa dokmpuHe stare decisis y CjedurbeHum Ame-
puukum [lpxcasama, a y dodamky ce aHaAU3upa HeKoAuko odayka YcmasHoz
cyda Cpbuje Koje yka3yjy Ha nocmojarba cAu4YHe npakce y HAWeM NpasHoM
cucmemy.

KibydHe peun: [lodena enacmu. - Cydcka eaacm. - PezynamusHa u
adjydukamusHa gyHkyuja. — [Ipeyedenm.

1. YBOAHE HAMNOMEHE

Jenan on moBoja 3a HacTaHaK OBOT YJIaHKa je HJeja Koja je 6uaa y
ONTULAjy Y AUCKYyCHjaMa 0 IpoMeHaMa YctaBa Cpbuje y ob6iacTy npaBocybha,
2018. roguHe. Peu je o mpenJsiory u3 NpBOI paJHOr TeKCTa aMaHJMaHa
npeMa KojeM ce ,3aKOHOM ypebyje yjeaHauyaBawe cyjcke mnpakce“. To je
610 NOKYIlaj aHOHMMHMX NHKcalla HalpTa aMaHJAMaHa Ja ce y YcTaB yBe-
Jle CyAcKa IMpakca Kao ¢popMasHM M3BOp IpaBa, ajid Ha MOTpeliaH HauuH,
6yayhu fa ce y jaBHOCTH C IpaBOM I0OA03peBaJsio Jla 6 3aKOHOM, KOjH ce y
YcraBy nmoMumbe, 6110 GopMHUPAHO Hecydcko Teslo Koje 6U ce 6aBUJIO TUM
yjenHayaBaweM.! Jlomaha ¥ MHOCTpaHa CTpydYyHa jaBHOCT je HEraTUBHO
OlIEHWJIA Taj MPEeJJIOr? U OH Ce Yy MOTOWUM Bep3ujaMa HalpTa aMaHAMaHa
BUIE HUje MojaB/buBao. MehyTuM, cama YumweHHLA Ja ce TaKaB NpeJJor
110jaBHO, CTBapa NoTpedy Ja akaJeMCKH NPaBHULM yKaXKy Ha pasJiore 360r
KOjUX je OH HaollaK, a HApOuMUTO Jia ce UITO je Moryhe jacHUje 06pasyiokKu
KOju O6U NpeiJIor y MorJlefly CTaTyca CyZAcKe IpaKce U, YOIIITe, CYACKUX Npe-
CyZia, Kao M3Bopa IpaBa, 6Mo Moryh u nokesbaH.

[lpeMa ToMe, TeMa Cy/iCKe TpaKce U CYACKUX mpecyaa’ kao U3Bopa mpasa
je, HECyMIbMBO, pejieBaHTHA 3a foMahy npakcy. C fpyre cTpaHe, U y Halloj
IpaBHOj TEOPUjU IIOCTOje 3allaKeHe aHa/M3e yJore Cy0Ba y CTBapamby

1 Akuuonum mniaHoM 3a cnpoBobemwe HaluoHanHe cTpaTeruje 3a pedopmy

npaBocyba (Tauka 2.7) npensubeHo je dopMHUpare Tako3BaHe cepTHdUKAIMO-
He KOMHCHje Koja 6U BpLIMJIA Ty HAAJIEXHOCT. https://www.mpravde.gov.rs/files/
Akcioni%20plan%20za%20sprovodjenje%20Nacionalne%20strategije%20reforme
%20pravosudja%201.pdf, nocneawu npuctyn 22. HoBeMGpa 2021.

2 yn. lajosuh (yp.) 2019, 27, 45, 85.

3 ¥ nacraBky pacmpase, Haracak he GUTM Ha CYACKHM MpecyAaMa, Kao mpere-

JIEHTHMa jep je CyACKa MpaKca, Kao LITO hie ce apryMeHTOBATH, ,jaka Bep3uja“ LOK-
TpUHE Npele/ieHTa.
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npaBa.* MehyTuMm, /b OBe pacrpaBe Huje apoxujajaH, TO jeCT Be3aH 3a
foMahy npakcy ¥ Teopujy. HanpoTus, u/b je Aa ce paulyucTe HeJOyMMUIle
Y HecnopasyMH KaJia je y IUTawby MOTYRhHOCT, ajld U NM0KeJbHOCT CTBapama
npaBa oJf CTpaHe Cy/ICKe BJIACTH, 2eHepaJIHO y3e6.> Y TOM CMUCIY, Te3e Y IpHU-
JIOT KOjux he ce apryMeHTOBATH Cy ONIUTeT KapakTepa: (1) cyacka BjaacT y
pa3BUjeHOM NIPaBHOM CUCTEMY MoJ¥ce ia BPIIU peryJaTuBHY QYHKLH]y BJa-
ctu®, 1 To Ha crnenuuyaH HaduH, (2) ga i he cyacka BaacT Ty MoryhHoct
Jla MICKOPHUCTHU 3aBUCH Of] e caMe U (3) cyZAcka BJACT Y pa3BUjeHOM IpaB-
HOM CUCTeMy mpeba Jja BpLIY peryJaTUBHY GYHKLIU]y BJIACTH.

Jakse, rnaBHa Te3a je Aa CyAcKa BJacT HUje (UM, pely3Huje, He Tpeba
Jla 6yne) BesaHa camo 3a QyHKIUjy npecyhrBama WM, KAKO TO Y HACTaB-
Ky paclipaBe HasuBaM, 3a aAjyAUKaTUBHY OYHKLM]y. [IpenusHuje peuyeHo,
Te3a je Aa (Heke) WbeHe Npecyse He (Tpeba Ja) [1ejCTBYjy UCKJbYUUBO inter
partes. Unak, Tako wtypo $opMy/nucaHa, OHa je cyBUlle HeoJpeheHa. Jep
aKo Cy/ZCKa BJIACT BPILIM joll HeKy QYHKILHMjy ocuM YHKIMje pellaBarba
CIIOpPOBa, KaKBa je TO TayHO $yHKUMja? Y y KOM CMHUCIY, HA KOjU HauYUH U
C KOjuUM ZioMalllajeM CyAcCKa BJacT Ty QyHKIHUjy (Tpeba ga) obasspa? Ja 6u
ce Ha Ta NUTama OATOBOPUJIO, ¥ OBOM npeom de.y pacnpaBe Hajiope he ce
YYMHUTH H3BeCHa KOHIeNTya/Ha pasjalimera. Haume, moTpebHo je yT-
Bp/IUTH CaJip>Kaj IMOjMOBA KOjU Cy ,y UTPH", @ TO Cy NOjMOBHU IOJeJie BJa-
cty, QyHKIMje Ap>KaBHe BJIACTH U cyZAcKe Biactu. To je passor 360r Kojer
ce 0 MojeJy U BpcTaMa (PpyHKLMjaMa) Ap>KaBHe BJIACTH yONLITe FOBOPU y
NIPBOM, a O CYJICKOj BJIAaCTH Y APYrOM OZieJbKY.

Cyzacka BJIacT JJOHOCH OJiIyKe Ha OCHOBY 3aKOHa M JPYyTrUX OMNIUTHUX
IpaBHUX aKaTa U OHe Cy obGaBe3yjyhe 3a cTpaHe y cnopy. Ta Te3a 3By4H
TPUBHjaHO, a1 NOCTaje HETPUBUjalHA YUM ce QYHKIHja CY[CKe BJIACTU
BeXXe HCK/bYYMBO U CaMo 3a my. HauMe, cyAoBU oucTa He OU HUTJE U HU-

4 Jom je 3HameHuTH XKupojuH [lepuh Ha camom n3maky 19. Beka mvcao o rpaHu-

LlamMa CyZiCKe BJIaCTH, a 0f pajioBa u3s jpyre nosoBuHe 20. Beka yn. Kourytuh 1973.
Y HoBuje BpeMe Spai¢ 2018 u 3en 2020.

5 Haxko je IIOBO/J, 3a MUCAKLE OBOT' TEKCTA 6uo, Ad TaKO KaKeM, JIOKaJIHOI' KapakK-

Tepa, apryMeHTH U 3aK/by4ld Koju he ce U3/10XUTU TO HUCY. TBpALA je a ce OHU
OJIHOCE Ha pa3BHUjeHU NPABHU CUCTEM WJHM OGapeM Ha pa3BUjeHU KOHTHHEHTAJTHHU
npaBHU cucTeM. Kako ce TH 3aKk/bydLlM MOTY YKJIONUTH Y 0COGEHHU UHCTUTYLH-
OHaJIHU U NPAaBHU OKBUP KOHKPETHOI NPABHOTI CUCTeMa, A U MPaBHOI CUCTeMA
Cp6uje, Mopa aa Gy/ie mpeMeT HOCEGHOT MPUJIOTa.

6 Y HacTaBKy TekcTa MHcHcTHpahy Ha TaKBOM Ha3sMBY 3a GYHKLHjy CmMeaparsa

[paBa jep KOHLEMNT CTBapama [1paBa, 3aje/iHO ¢ KopeJaTUBHUM KOHLIEIITOM IIpUMe-
He NpaBa, y TeOpUjHu MPoU3BoAU GeckpajHe KOHTpoBep3e. Haye, TepMuUH ,peryJia-
TUBHa QYHKIHja“ KOZ Hac je, npuMepa pajy, kopuctro Cio6onaH JoBaHoBuh (ym.
JoBanoBuh 1990, 188). OH Huje HeyoOHYajeH HU Y CTPAHOj JJUTEPATYpPH, HAPOUUTO
y KyJITypaMa y KojuMa Cy CyZicKe npecyfe npeteaeHTH (yn. Duxbury 2013, 4).
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Ka/J, BPLUIMJIM PEeryJaTUBHY QYHKIUjY YKOJIHKO ce NMpUXBATa H/ieja la OHU
caMo NpUMeHYjy NpaBo, CHJIOTUCTUYKY NoABoAehH YumbeHUIe cydaja Moz
OMnuITa NpaBu/a U3 TeKCTOBA BakehMX ONIUTHUX MpaBHUX akaTa. Mnak, kao
IITO je OGP0 MO3HATO, TEOPHUjCKU je OJABHO HamylrTeHa MoHTecKjeoBa
W/Jieja 0 HUIITAaBHOCTH WJIH ,HEBUJA/bUBOCTHU" CYZCKe BJIAaCTH, Wi biekcro-
HOBa UJieja Jla cyiuje HUKA/J, He CTBapajy Beh yBek npuMemnyjy npaso (Hart
1958, 610). 360r Tora je KOHLENTyaJHO Moryhe fa cy/loBU KOju pellaBajy
CIOpoOBe NMPUMEHOM IpaBa, y (HeKHWM) CBOjUM NpecyaMa HaBoOJle TBPJHbe
Koje He NpPeJCTaB/bajy NMyKO NOHaB/bakbe HOPMHU M3 HEKOI OMNIITer Npas-
HOT aKTa, a Koje (Mory Zja) MMajy HOpMaTHBHO /1ejCTBO M Ha Oyayhe cinyHe
cJy4yajeBe U MOTY Ce ITOABECTH MO/ N0jaM ONIUTHX NpaBUJIa UJIU CTaHAApAA.
ApryMeHT y npujior TakBe KOHIlENTyaJHe MOTyhHOCTH, KOjU ce THYe NpHU-
poZie TyMauewa U NpUMeHe IpaBa, 6uhe u3HeT y TpeheM o/1e/bKYy.

MebhyTuM, fJa JUd Cy TH ONIUTH NPECKPUNTHUBHU UCKAa3H KOjU Ce MOTY
Hahu y o6pasnoxewmUMa CyJCKUX o/iIyKa Baxkehe npaBo? To, HapaBHO, HUje
HY»HO. nak, Huje KoHLenTyasHo HeMoryhe pehu fa cynoBy, pemasajyhu
CTIIOpPOBe, IPUMERY]y alli Y UCTO BpeMe, U3puyyhu TakBe HCKa3e, JONyhYjy
Y pa3Bujajy Baxkehe mpaBo, Yak u y cucmemuma y Kojuma makea yHkyuja
cydosa Huje opmaaro npusHama. Kapa xkaxeM ga ,Huje GopMasHO NpH-
3HaTa’, TO 3HAYM Ja Cy[CKa Mpecyaa Huje U3BOp npaBa’ NpeMa U3PHUYUTOM
cl0By Hekor Baxeher mpomwuca, penumMo ycrasa. /la v he Heku NpaBHU
aKT (MehyHapoJHHU yroBop, 3aKOH, NOJ3aKOHCKHU aKT, CyACKa Npecysa UTA.)
6UTH U3BOP NpaBa, TO 3aBUCH O[] HbeIOBOT BaXkera. A y CKJaAly ¢ XapTOBOM
WJiejoM O NMPUPOAM TNpaBa, BaXKewe NPAaBHUX akaTa ce yTBphyje Ha ocHO-
By KpHUTeEpHjyMa KOjU Cy CaZpKaHU y NpaBUJy NpU3Hawa. [IpuMepa pajy,
y HallleM NpaBy 64U MpaBUJIO NMpU3HaMKa (6apeM KaJia je ped o Ccy/0BUMA)
MOIJIO GMTH OINKMCAaHO OJpes6oM YcTaBa Koja NpOMNKCYyje, Jia ce ,CyAcCKe of-
JIYKe... 3aCHHUBAjy Ha YCTaBy, 3aKoHy, noTBpheHoM MehyHapogHoMm yro-
BOPY U NPOMNMKCY JOHETOM Ha OCHOBY 3akoHa“ (w1. 145 cT. 1 u 2 YcraBa),
OJIHOCHO YCTaBHUM oJipe/i6aMa KojuMa ce NpOIKUCyje XHjepapxujy NpaBHUX
akTa y Peny6sauum Cpouju (wi. 194 u 195 YcraBa). U y ToM ciydajy Moxke
ce TOBOPUTH O GOPMaJHO WM HU3PUYUTO NPU3HATUM H3BOpHUMA IIpaBa.
MebyTuM, nmoumTo je, Mo CBOjoj NPUPOAHU, MPABUJIO MPU3HAKA COLHjaTHO
NpaBUJIO, KOje IOCTOjU YKOJIUKO je ebUKaACHO, YKOJIMKO Ce BPLIY, jacHO je Ja
oJlpesibe MUcaHOT ycTaBa Koje Cy Zile0 NMpaBUJa IpU3HaWka He MOpPajy HYyX-
HO /la YMHe BaxeNUM cee HOpMe MIPAaBHOT CUCTeMa HUTH cee gaxcehe Hopme

7 l/lSBOpI/I IpaBa Cy, IpeMa yYBpeXXeHOM CXBaTakby, IPABHU aKTH Y KOjl/IMa npaB-

HU Cy6jeKTH ,lIpOHaJa3e” ONLITe HOpMe Koje Cy BeJIMKe NpeMHce Y NMPaBHOM
pacyhuBamy U oJJIyduBamy. MM, y KOHTEKCTY OBe pacnpaBe, U3BOPH IpaBa Cy
,CKJaZHMLITA" OMIITUX HOPMHU KOje Cy CyAWje NpaBHO o6aBe3aHe [ja KOPUCTE Kao
OCHOBe 3a CBOje I0jeJUHAYHE OAJIYKE.
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HY»KHO MODpajy 6uTH Baxkehe y ckyasy ¢ TUM ycTaBHUM ogpenoama (Dajovic
2010, 260). Jpyrum peuuma, mMoryhe je, kao LITO je TO oAUCTa CAy4Yaj y
HEKUM INpaBHUM CUCTEMHUMaA, [ia MOCTOje U JPYTU KPUTEPHUjyMU BaKemba
KOjU Cy [leo IpaBUJIa PHU3HaHWa, a KOjU HUCY U3PUYMUTO ,0nHUcaHu" y ¢op-
MaJIHO BaKeNMM NHCAaHUM MpaBHUM akTuMa. HajnosnaTuju TakBu mpu-
MepHU Cy ycTaBHe KOHBeHLUje v Benukoj bpuTanuju nay onmrenpusHaTo
oBjaiherwe BpxoBHOT cyAa Aa KOHTpPOJIKIIe yCTaBHOCT 3akoHa y CA/l u za
TaKo yTu4e Ha Baxkehe npaso.

U3 cBera Tora npoususiasy Jja 0JiroBOp Ha MUTakbe Ja Jii he perysiaTUBHA
BJIACT CYZ,0Ba GUTH YCIIOCTAB/bEHA 3aBUCH O[] BbUX CAMHX, TO jECT Of] FbUXOBE
Ipakce, a He HY)KHO 0J] Tora Jia Jii je oHa GpopMa/HONpPaBHO MpU3HATA. Y
NpuJIor Te Te3e, y TpeheM ofie/bKy he ce M3HETH joll jeflaH KOHIENTYAJHU
apryMeHT — OHaj KOjU Ce THU4e NMPUPOJe CaMOT NpaBa.

Haj3an, Ha Kpajy pacnpase cjiei KpaTak ONMC jeJHOT IPaBHOI CUCTeMa y
KOjuMa JleJIOBHU CYACKUX Ipecyja oApeheHUX cyZoBa oJUCTa NpeJCTaB/bajy
o6aBesyjyhe oniuTe HOpMe Koje Cy IOTOHU CY[0BHU AYKHU Jia IPUMEHe y
6yayhuM ciU4HUM cay4yajeBUMa. Ped je o mpaBHoM cucteMy CA/l. Taj omuc
je KOpUCTaH jep MOXe Jla YKake Ha NpaBlie y KojuMa 6M KOHIeNTyasHa
MOryhHOCT perysiaTuBHe QyHKIUje Cy/CKe BJACTH MOIJa Ja ce IPeTBOPU
y CTBAapHOCT M y NMPaBHUM CUCTEMHMa y KojuMa oHa To (jour) Huje. I[Ipsu
deo paclnpaBe 3aBplilaBa ce eKCKypcOM O YCTaBHOM CY/JCTBY, Koje He cnaja
y CYACKY BJIACT, KaKO ce OHa cXBaTa y pacnpaBu. Mnak, 6uhe onvcaHo HeKo-
JIMKO ofJiyKa YcTtaBHOT cysia Cpbuje, U3 KOjux ce Moxe cTehd yBU/J, Yy 3HAYaj
Y JloMalllaje Bpllewa peryjaTuBHe QyHKUUje of (Mapa)CyACKUX opraHa y
HallleM IPpaBHOM IOPETKY.

2. KOHUENTYAJIHA MNOJAWHEHA

2.1. Tpu dyHKuUMHje BnacTH

CBaka MoJIMTHYKA 3ajeIHMI]A MOpa /1a 00aBU M3BECHEe 33/laTKe KaKo 6U
OICTaJsa U HanpejoBaJa. [I[puMepa paau, oHa Mopa [ja o4yBa YHYTpallby U
crosballby 6e36eHOCT, ja OpraHU3yje NPOU3BOAY WU TPTOBHUHY A,06apa,
Jla XpaHU U Jieud CBoje 4iaHoBe UTA. [la 6u o6aBuUjIa Te 3aJjaTKe, OHA MOPa,
y OKBUPY cebe, /1a YCIOCTAaBH 8/1acm, Kao BPCTy MOhH, TO jeCT ClIOCOGHOCTU
Jla ce Jbyau (ako Tpeba M MPUHYAOM) IPUBOJIE HAa MOHAIIakha Ha KOja MOXK/a
JIOGPOBOJbHO He OW MPUCTAIH, KOja je MpU3HATA WJIU JIETUTUMHA (XejByn
2005, 15).
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Y nosMTUYKOj 3aje JHULIM Y HACTajamy, BJACT HY>KHO U3/Jaje [ojeiuHaYHe
HapeJ0e 4JIaHOBMMa 3ajeIHMIle M pellaBa HHUxoBe crnopoBe. OHa, Apy-
rMM pedrMa, Mopa Jia 06aB/ba, HAa30BMMO TO IPOBHU30pPHO, YIpaBHY® u
aJljyiuKaTUBHY GYHKLH]Y. Y TUTEepaTypH je KOHCTATOBAaHO /1A 3a IIOCTOjakbe
jenHe 3ajefHULe HUje KOHLLENTYaJHO HYKHO Jla BJIAacCT ¥ H0j 06aB/ba U pe-
TyIaTUBHY QYHKIM]y, TO jeCT Aa yHaIlpeJ, YCIOCTaB/ba ONILTA NpaBUJIa Ha
OCHOBY KOjUX yIlpaBJba WJIH peliaBa crnopose (JoBanosuh 1990, 37).

TakaB ,npoTopexxuM” [losed Pa3 HasuBa nopeTKOM ,ancoslyTHe JUCKpe-
nuje”. CUCcTeM ancoJiyTHe IUCKPELHje cacTojao 6U ce 0/1 jeTHOT UJIM BUIIIE /10~
HOCHJala O/lJIyKa, KOjuMa ce Y4JIaHOBH ,3ajelHUIe" 06pahajy 3a pellaBambe
cropoBa. OHaj KO JOHOCHU OAJIYKY Ioce[yje ayTOPUTET Ja Ha KOHKJIY3UBaH
Ha4yuH OJJIy4H 0 UcxoAy cnopa. [Ipy ToMe, He TOCTOje paBHe UJIKM 06UYajHE
HOpMe Koje JJOHOCHOIY O/IJIYKa MOpajy Ja MIpUMekyje HUTHU Cy 06aBe3HU Ja
cnefie BJacTUTe npelefeHTe. OHU 3aCHUBAjy CBOje OJJIyKe Ha ofpeheHUM
pasJ/io3uMa 3a Koje MHUcCJie ia CY 3Ha4ajHU, aJIi KOjU Cy TO pasJ/io3y U y KojeM
npaBuy he oHM yCMEPUTH KOHA4YHY OAJIYKY, TO je CTBap HHMXOBE alCOJyT-
He auckpenuje (Raz 1979, 111-114, 173-175; Raz 1999, 137-141).° ¥
CHUCTEMY allCOJIyTHe AUCKpeLHje He MOXe Ce TOBOPUTH O IOCTOjalby IpaB-
HOI' CUCTeMa jep He IIOCTOje OMNLITe NpaBHe HOpMe KOjUMa Ce peryjuiile
[IOHallake HU OHUX KOjU OZJIy4yjy HA OHHUX KOjU UM Cce IIOKOpaBajy. Peujy,
y BbeMy HUjeJlaH ,0praH“ He BPIIM peryJaTHUBHY QyHKIIUjy, KOja ce cacToju
y AOHOIIEHY, Melhakhy WU AONyHaBawy OINIITHX NpaBUJ/a NOHAllama y
3aje JHULIY.

Wnak, Tpeba HarJacUTH Aa TaKBU PEXUMH y YUCTOM OOGJIMKY HMUIAE
He II0CTOje, MpeMJa Cy HeKe eMIHpHjCKe HMHKapHaluje MOJUTHYKHUX 3a-
jenHuna (M Hekaj U caj) OWJie Mawe WM BUlle OJU3Y TAaKBOM PEXUMY.
Jep, ucTopHjcKU MocMaTpaHo, He MOCTOje NMOJUTHUYKe 3aje[HULe y KOjuMa
NOHallamke HUje PeryJucaHo ONIITUM NpaBUINMa (Makap oHa 6usia U pesu-
rMo3Ha WM 06M4ajHa) UJIH, KOHLeNTYalHO IJIeJaHo, ¥ KOjeM He IT0CTOojU 6a-
peM jenHo o6udajHO nMpaBuJo (MpuxBaheHo Makap o/ esa 3ajeJHUIle) Aa Cy
HEeKO JIMLie WY Ipyna ,oBjamheHn” a CBOjUM HapeAbaMa Uu ,Iipecyiama”
yIpaBJ/bajy 3ajeJHULIOM, OAHOCHO pellaBajy CIOpPOBE Y H0j. Y TOM CMHUCIY,
3ajemgHunia (Makap U Kao I[eJIMHA, ¥ CJy4dajy o6ru4aja) o6aB/ba U pPeryJiaTHB-
Hy ¢yHKIHjy. [Ipema ToMe, cBaka MOJUTHYKA 3ajeJHHLA, 06aB/ba CBOje ,I10-

8 ¥ cmucny ynpaBibauke, a He y CMUCIY caBpeMeHe ylpaBHe GpyHKIHje.

9 CeBok MOMHIbe Ja je CIMYAH CHCTEM MMao Ha ymy Jlon ®ysep, Kaja je roBo-

PHO O pexUMy HEKOHTPOJIMCAHE yNpaB/bauKe AUCKpeLHje, KA0 OMO3UTY HEroBOj
WHTEPHOj MOpa/JHOCTH mnpaBa. ®Pysep je, TOKOM roANHA, UMEHOBAO KOHTPACT
n3MeDhy mpaBHOr CHCTEMa M CHCTeMa alcoJyTHe AUCKpelHje PasMuuTHM Tep-
MHUHHUMa, Ka0 KOHTpacT u3Mehy pasyma u BoJbe, afjjyfuKaType 1 ap6UTPAPHOCTH,
IpaBa U ,MeHalepcKor ynpasbama“ (Sebok 1998, 162).
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CI0Be", TEXHUYKH TJIelaHO, HA TPW HAaYHMHA WU MyTeM TpU QYHKLHje Koje
ce MOpajy BPIIMTH, KaKo OW 3aje/JHUIA OINCTasIa: PeryJaTHBHE, YIIpaBHE U
aAjyauKaTUBHeE.

Beh je cmomeHyTO Aa BJIACT y CBAaKOj MOJMTHYKO] 3ajeJHUIM MOpPa, Ha
HEeKH Ha4MH, Aa 6yjie Npu3HaTa, Aa 61 6ua Baact.!? To 3HaYM Ja cy oayKe
KOje OHa JIOHOCH ayTOpUTaTHBHe — 06aBe3yjyhe Ha HAUKH Jia ce He MOTY Jl0-
BOAUTH Y NUTalbe, Aa ce He MOy No6ujaTH KOHTpapasjio3uMa U Jia 06UYHO
3a BUXOBO Kplllelkhe c1e[d IpUMeHa HeKor obJiMKa caHkuMje. Biact moxe
OUTH NpU3HATA U3 Pa3IMUUTHUX pasJjiora. MehyTum, kajja ce To npr3Hame
yCIocTaB/ba Ha OCHOBY OHOTa LITO XapT Ha3WBa IPpaBUJIOM [IPU3HAHA, MOXKe
ce pehu Aa BJIacT NocTaje NpaBHa BJACT U /ia Ce y 3ajeJHULIU T0jaB/byje 3a-
yeTaK OHOra IITO Ha3MBaMO NpaBHUMM cucTeMoM. CTora, ocTaB/bajyhu 1o
CTPpaHU UCTOPHjCKAa U eMIMPUjCKa pasMaTpama, CBpXa paclpaBe Hajlaxe
Jla ce Makwa I0CBETHU YyIpaBo 3ajeHUIIaMa Y KOjUMa je YCIOCTaBJ/beH 3peo
npaBHU cucTeM (y XapTOBOM CMHUCJY peyH), TO jeCT CaBpeMeHHUM Jip>kaBaMa.

Y caBpeMeHOM IpaBHOM NOPETKYy oOaB/batbe TPU PYHKIMje BJIACTH IO-
npuMa HoBe ¢opMe. [IpBO, 0jaBOM 3peJior MPAaBHOT CUCTEMA, Y TOJUTHYKO]
3ajeJHUIM Ce Mema NpUpoJa peryaaTuBHe ¢oyHKIiUje. Paau ce o dyHKIUjU
JOHOIIEeHha ONUITUX IpaBUJIa HA OCHOBY KOjUX Cce U3/ajy NojeJUHa4YHe ,Ha-
penbe“ 1 Ha OCHOBY KOjUX ce pellaBajy crnopoBd. Ty GyHKIUjy mpeysuma
oApeheHa MHCTUTYLHja ¥ MOJUTHUYKO] 3ajeJHUIIY, a PaBUJIa Koje OHa J0-
HOCH TOYHUEbY jacCHO Jla ce Pas3JIuKyjy U 0JIBajajy oJi 00UYajHUX, MOPAJTHUX
WJIM BepCKUX NpaBu/a. HapaBHoO, y 3ajefHUIIM U Aa/be IOCTOje yNpaBHA
U ajjyfMKaTUBHA QYHKIM]ja, C TOM Pa3/IMKOM IITO ce oHe (0BO HApPOYMUTO
BaXKH 32 aJijyAUKaTUBHY QYHKIH)y) caJia Bplie y CKJIAJy C YHampe[ JoHe-
TUM IpaBUIMMa. Pedjy, 6e3 perysnaTuBHe QyHKLH]je 3ajeJHULA HUje IPABHa,
y CaBpeMeHOM CMUCIY Te peun,'! Kao 1To Hu 6e3 ynpaBHE U afijyAnKaTUBHE
3aje/lHMIIA YOIIITe HUje 3ajeJHULA.

Hajsag, y caBpeMeHUM Jp)kaBaMa, TpU omnucaHe ¢(yHKIUje MOCTajy
Jip>kaBHOIIpaBHe pyHKIMje U 0OMYHO Cce HAa3WBajy 3aKOHOJIaBHA, U3BpIIHA
U Cy[CKa, KaKo Cce 30BY M OpPraHU KOjU JOMHHAHTHO 006aBJbajy CBaKy Of
wux. lllTaBuile, Kasga roBopuMo o GpyHKIMjaMa UM FpaHaMa Jip>KaBHe BJia-
CTH, YECTO Ce UCTHU TEePMHUH (,BJACT") KOPUCTU [a O3HAYM, KAaKO MOjeJJUHY
JIp>KaBHOIIPaBHY PYHKIIUjY, TAKO U OpPTaH Koju je 06aBsba. Ha mpumep, uctu
TEPMUH - CY/ICKA BJIACT, KOPUCTHU Ce Jja 03HAUU a/[jyAUKATUBHY QYHKLIU}Y U

10 BapeM o jegHor fesia 4iaHOBA Te 3ajeJHULE KOjU je NOJUTUYKU JJOMUHAHTAH.

1 Wnak, mako Moxa 3ByYM CyBHIIHO, TpeGa HANOMEHYTH Ja ce Ta GYHKIH]a,

Kao @yHkyuja dpixrcasHe esacmu, TNojaB/byje TEK y CaBpeMeHHMM Jp)KaBaMma jep
aZijyiuKaTUBHY QYHKLM)Y je Ap»aBa MOIVIA Jia BpPLUIM U Ha OCHOBY IpaBUJIA Koje
HHje caMa JioHeJa.
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Jla 03Ha4YM CyZ0Be, Kao OpraHe BJIACTH KOjU Ty QYHKIH]jy 06aBsbajy (Troper
2013, par. 5). [lpyrum peunma, pasaukyje ce op2aHcko 00 PYHKYUOHA/IHO2
3Hayera mepmuHa ,e4acm‘. Kako ce caBpeMeHHU MOJesl OpraHu3saluje U
BpLIEHa OCHOBHUX QYHKIH]ja JpKaBHE BJIACTH M0jaBUO U KAKO OH Y MPaKCH
¢dyHKIMOHUIIE, TeMa je ciefeher nomoaespbka, nocBeheHOT MoJe Iy BIaCTH.

2.2. NMoaena Bnactu

[logena BjacTH je jeflHa BpPCTA KOHCTUTYLHOHA/JIU30BaHOI MoJeJa
opraHu3sanyje BjaacTd. Teopujcko yobsdyere TOTr MojeJsa Hajueurhe ce
npunucyje MoHTeckjey. Haume, mocmatpajyhu ycTpojcTBo BiacTu y Besnkoj
BpuTaHMju BeroBor BpeMeHa U JuBehu ce c106044 KOjy Cy Y>KUBa/IU lbeHU
rpabaHy, 3a pas/MKy oJ OCTa/JUX OHJalbUX EBpon/bana, MoHTecKje ce 3a-
NMTa0 Ha KOjU HAYMH Ce ¥ AP>KaBH Ta ¢1060/a MoxKe MOCTUNU U rapaHTOBa-
TH. UMajyhu y Buy, npe cBera, c0604y y TpaHULaMa 3aKOHA U IIpaBa Kojy
EHrnesu uMajy, MoHTecKje je cxBaTHO, Tako 6apeM IJ1acd KOHBEHIIMOHaJ-
HO CxBaTambe, Jla 3aK0oHe Tpeba Ja JOHOCH jefiHa, a a UX U3BpILIABa Apyra
BJIACT, KOje cy Mehyco6HO crnerjujasin3oBaHe U He3aBucHe (Troper 2013, par.
8). Ha Taj HauuH 6U jeHa APYTYy ypaBHOTEXaBaJsle, a U36erso 6u ce jja ce y
pyKaMa jeJHUX UCTUX JbY[ U CTEKHE U MOh JloHOllekha U MOh M3BpIlIaBakba
3aKOHa, IITO je 3a MoHTecKjea 6uJa caMa JlepUHHUIIM]a THPaHHje.

MebhyTum, npo6JsieM ca crenujajusanujoM U NOTHYHOM He3aBHUCHOIIhy
TpU IpaHe BJACTH je, HajIpe, y TOMe LITO OHA Yy MPAKCH HHUje U3BOJJ/bHBA
6e3 036M/bHUX NpobJieMa y GQYHKIMOHHUCAKY JpXKaBe Kao HeauHe. U gpy-
ro, IITO je 3aKOHOJaBHa BJIACT, KOja U3pakaBa BOJbY Jp:KaBe ([[OK ersexy-
THBHA U Cy/ICKa BJIACT TY BOJbY CaMO CIPOBOJE), N0 npupodu ceoje ghyHKyUje
HagMohHa Hag apyre jaBe BiaactH (Troper 2013, par. 21-23, 35).

W3 Tux pasJsiora, Tponep cMaTpa Aa MoHTecKje HUje 3aroBapao MoJeJ 1o-
JleJle BJIACTH, [IpeMa KO0joj TpHU OCHOBHe QYHKIUje BJAcTH Tpeba fa Oyay
y PyKaMa TpH pasJjUduTa Cneyujaau308dHa U He3a8UCHAa OpraHa BJacTh.!?
[TocmaTpajyhu opraHusanujy BJAacTH Yy OHJalkoj Benukoj Bpurtanwujy,
OH je YBU/JIEO Jia je 3aKOHOJABHO TeJIO CacTaBJ/beHO OJ /Ba JoMa Koja ce
Mebyco6HO cnyTaBajy U He MoTy Ja QYHKLMOHUILY jeAaH 6e3 apyror (of
KOJUX je jeflaH 3aCHOBaH Ha JIeMOKDPAaTCKOM, a JpyTd Ha apUCTOKPATCKOM

12 MebhyTuMm, nocToje ayTopu KOju ypaBo TAKBY IPELIKY CIOYMUTaBajy MoHTeCKjey
(Claus 2005, 419, 420). Kako y ¢pokycy yiaHKa HUCY BpJIHE U MaHe MOHTeCKjeoBUX
H/ieja 0 NOJE/H BJACTH HEr0 KpaTak ONUC CyLITHHe TOT MOJiesa y NIPaKCH, Ha pa-
3/103MMa 3a U MPOTUB TAaYHOCTH HEroBUX yBUJA Hehy ce 3aApxaBaTH.
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npuHnuny). C Apyre crpaHe, 06a oMa Cy orpaHuyeHa ydeimheM HW3BpILHE
BJIACTH y 3aKOHOJABHOM IPOILlECY — MPaBOM BeTa U IMpPaBOM INpejJsarama
3aKoHa. /lakJie, HUCy orpaHU4YeHe CAMOM U3BpUIHOM Bjawhy (y yHKIHUO-
HaJIHOM CMHCJY) jep OHA, Kao TaKBa, He MOXe Jla OrpaHHUYM 3aKOHO/ABHY,
Ooyayhu fna camo M3BpIIaBa HEHY BOJbY, Beh cryTaHe meHUM [Jie/lambeM )y
spuiery came 3akoHodasHe PyHkyuje (Troper 2013, par. 25).

Ha ocHOBy TakBuX eMnupHjCcKUX yBHJaQ, MoOHTeckje 3ak/bydyje Ja je
HajboJpa MpeJoxXpaHa NMPOTHUB apbUTpapHe BJIACTH [Jia Ce PasjMYMTe BJIa-
cTd He Habhy y jegHuM uctuMm pykama (Troper 2013, par. 27). Peujy, na 6u
NOCTOjasa MoJeJia BJIACTH, JOBOJBHO je Ja He MOCTOjU CTalame, jeJUHCTBO,
cjenumeme (PyHKIMje) BJACTH Y jeITHUM pyKama. M cTora je moske/bHO OBO
,YK/byUMBame" aKkTepa jefHe BJACTU y Bpluewe apyre Baactu (Claus 2005,
420).

Jp>XaBHa BJIaCT KOja IOLUTyje TaKaB NPUHUUI OpraHMsalyje BplIema
concTBeHUX QyHKUMWja (IpuUHIUN mojesne) Hehe 6uTH apbuTpapHa Beh
NOTYUHeHa NPaBy U Ha Taj HAuYMH Oe30macHa Mo cJ0604y cBojux rpahaHa.
[Ipema TOM NpUHLMIY, AaKJje, GUTHO je Aa pasiuunuTe QyHKLMje Ap>KaBHe
BJIACTH He 00aBJba jeflaH UCTH OpraH. Ped je 0 4MCTO HEraTUBHOM NPUHIIHU-
Iy, KOju He 3axTeBa Jja pa3/IMYUTe I'pPaHe BJIACTH 00aBE3HO U MCKJ/bYYHUBO
Gy/Aly MOBEpeHEe pPasJUYUTHUM W O[BOjeHUM opraHuma.'? Jep, TakaB mpuH-
nun he 6UTH 33Z10BOJ/bEH M aKO jefiHA I'PaHa BJIACTH, Y3 TO IITO IPUMAPHO
BpLIH jesHY OYHKLH]Y, 6y/ie YK/byUeHa U Y BpIIere Apyre QyHKIMje BJACTH
(Troper 2013, par. 31).

Kaxo cy ce Te uzeje oanjioTu/ie y npakcy, Haj6osbe ce MOXKe BUJETH Ha
npumepy ycraBa CA/Jl us 1787. rogune. Haume, nok je y Besmkoj bpuranuju
opraHusallyja BJIaCcTH, Koja je HajaxHysa MoHTeckjea, HacTajasa AyTo U 1o-
CTeIleHo, a He 0/jje/lHOM U IPOMMUII/bEHO, AMEPUYKH OYE€BU OCHUBAYH UMaAJIU
Cy HaMepy Ja MOHTecKjeoB TeOpHjCKH MOJes NOoCTaHe KOHCTUTYLIMja HOBe
Hanuje.'* OHM cy MMaJIi jacHy IpeJCTaBy O TOME Jia je Haj6oJba npeAoXpaHa

13 Separation of power, then, was less significant in what it bestowed on the

designated actors than in what it denied to other actors. Seating the primary
exercise of a power in one actor did not give that actor carte blanche in the exercise
of the power, it just denied the primary exercise of that power to others” (Claus
2005, 424-425). ¥ HacTtaBKy TekcTa hy nojefjuHe LUTaTe HABOJAUTH Ha €HIVIECKOM,
U TO y OHMM CJy4ajeBUMa KaZa GU ce y NpeBOAy HM3ry6uje HUjaHCe U3BOPHOT
3Hauema, Koje cy GUTHe 3a MTOEeHTY 300T Koje ce UTAT KOPUCTH.

14 Jla o ToMe HeMa cyMmbe, cBesiouH llejMc Meaucon, koju kaxe: ,The oracle who
is always consulted and cited on this subject is the celebrated Montesquieu. If he
be not the author of this invaluable precept in the science of politics, he has the
merit at least of displaying and recommending it most effectually to the attention of
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NPOTUB THpaHHUje [a Ce CBEKOJMKa JpXKaBHa BJACT yCTAaBOM MOAEJNHA Ha
TPU peJIaTUBHO jeflHaKe U PeJaTUBHO pas3/iBojeHe rpaHe, Koje he 6uTH y
Mehyco6HOM GaslaHCy, Tako Jia 3aKOHOZABHA U U3BpIIHA BJACT MPETEXHO,
aJli YBEK W y3 acHUCTeHIWjy OHe Jpyre, 06aBJbajy cBoje ¢yHkuuje (Ervin
1970, 108).

[Ipema ToMe, y AMepuLIM HUje YCIOCTAaB/bEHO MOTIYHO NpeKJaname
n3MeDhy opraHa Koju je cliel[dja/ii30BaH 3a Bpliee ofpeheHe PyHKIHje U
came pynkumje. Haume, usieja nmogesie BJacTH, OHAKO KAKO jy je CXBAaTHUO U
M3J10)kM0 MOHTeCKje U KaKo Cy je y /ieJio CIPOBeJIX TBOPIU aMEPUYKOT yCTa-
Ba, He NMoJpa3yMeBa NOTIYHY CHeLUjaln3aljy U He3aBUCHOCT MehycobHO
O/IBOjeHUX JIP>KaBHUX OPraHa, Yy CMUCJY [Jla Ce CBAKU O] IbUX GaBH jeJUHO U
HCKJbYYHBO ,,CBOjoM QyHKIHjoM". Y ToM cmucay, Tomac [ledepcoHn je mpume-
THO Ja ,oBJjalhema BaaJie Tpeba fja 6yAy Tako noje/beHa U ypaBHOTEXKeHa
M3MeDhy HEKOJIMKO OopraHa BJIaCTH, [la HUjeJlaH o] lbHUX He MOXe Jia MpeKo-
pavu CcBOje rpaHHUIE, a Jja He Oyae epeKTUBHO KOHTPOJIMCAH U OTPAaHUYEH
oA apyrux (oprana)“l®

Y ckusasy ¢ pedeHHUM, 3a Nojiesly BjacTu 6uhe 10BOJbHO YUUHLEHO AKO Ce
BJIACT, HA HEKW HA4YMH, pacrnopejy Mehy BUIlle pa3IMYUTUX OPraHa, KOju ce
Mehyco6HO orpanuyaBajy. Byayhu ga ce pacnozena HaJJIeXXHOCTH U3Meby
Jp>KaBHUX OpraHa BpIIU YCTABHUM ofipe/i6aMa, HUje HEOOUYHO LITO Y YJIaHy
16 dpaHuycke /leknapanyje o mpaBuMa 4oBeka u rpahaHuna us 1789. ro-
JHe cToju: ,Jlp>kaBa y Kojoj... HUje yTBpheHa nojesie BJacTy HeMa ycTaB. 1o
To 3Ha4M Jla HUje y MUTaWky caMo uzeas - JlekjapanujoM ce He onucyje do-
6ap ycTaB, yCTaB KOjU je OCTOjaH Aa ce 30Be ycTaBoM. thome ce gedunu-
1le ycTaB, ka0 makag. Ha Taj HayuH, yCcTaB, Mojiesa BJAaCTHU U BJaJlaBUHa
npaBa NOCTajy [e0 jeAUHCTBEHOT MOJUTHUYKO-UHCTUTYLIMOHAJIHO-IPABHOT
nej3axa, Koju o6e36ehyje c10604y YoBeka U rpahaHuHa.

A rae je y TOM mej3axky MecTO Cy[l0Ba U CYACKe BJIACTH, Kao [VIaBHUX HO-
cuana agjyaukatuBHe ¢yHkumje? U kako ce Ta BiacT Bpmu? Ha Ta nuTama
hy mokymaTu Ja oJroBOPUM y HapeJHOM O[ie/bKY, HAKOH LITO CyMapHO
M3HeceM TEepPMHUHOJIOLUIKE [OyKe M3 YIpPaBO ONUCAHUX KOHLENTyalHUX
Mojallbemba.

mankind“ (Federalist, no. 47, npema Claus 2005, 429).

15 yq, Wood, Gordon S. 1998. The Creation of the American Republic. 2nd ed., 453,
npema Claus 2005, 426.

16 Toute société dans laquelle... la séparation des pouvoirs (n’est pas) déterminée,

n’a point de constitution.”
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2.3. TepMHHONOrKja

Omnuc HacTaHKa M pa3Boja HJeje U Mpakce IMojese BJACTU MOKasyje Aa
jelHy Ap>KaBHONPAaBHY PYHKIHUjy He BPLIM HCK/bYYHUBO jeJlaH CHEeLHjasu-
30BaHM OpraH HE3aBUCHO Of] APYTUX OPraHa, TO jecT Jia jelaH opraH (Moxe
Jla) y4yecTByje y Bpllewy Bullle Ap:xaBHUX ¢PyHKUUja. [I[pumepa paay, 3a-
KOHOJaBHY OYHKILM]y He BpIIM CaMO 3aKOHOJABHU OpraH Beh ce y my
yKJbydyje U WU3BpLIHA BJACT. Ta 4YMbeHUI]A HECYMIUBO TOBOPH Y MPUJIOT
CIIOMEHYTOj AUCTUHKIHUjU u3Mehy nojMa BaacTH y GyHKLMOHAJHOM U OP-
TFaHCKOM CMUCJIY.

OcuM ToOra, NOCTOjU joll jeAHA BaKHA JUCTUHKILMja KOja UJe y IpUJIOT
npe/JoKeHOM I0jMOBHOM OKBUDY. [I[puMepa pajy, 3aKoHOAaBHa QYHKLIMja
ce He [TOKJIaNa C OHUM LITO Ha3uBaM peryJaTuBHoM ¢yHkuujoM. HauMme, pe-
ry1aTUBHY QYHKIMjY BPIIM CBaKa 841acm Koja ONIITHUM IPaBHUM HOpMaMa
yHaIlpeJ, peryJjuiie u3BecHy 06J1acT ApPYLITBEHUX OJHOCA. A OMNIITe MpaB-
He HOpMe KOjuMa ce APYLWITBEHW OJHOCH PeryJvIly HUCY CaMO 3aKOHCKe
HopMe. 360T Tora Tpeba jaCHO pa3/IMKOBATH PeryJaTUBHY QYHKIH)Y KOjy
BPILUM 3aKOHO/IJAaBHO TEJIO O[] peryjaTuBHe QYHKIHje Kojy, IpuMepa pajy, y
[0jeJMHUM CUCTEMHUMa Bplie CyA0BH.”

Ha ToM Tpary, y aHIJIOCAaKCOHCKOM NPaBHOM CHCTEMY, ¥ KojeM cyauje dpop-
MaJIHO CTBapajy mpaBo, MOBJAYHM Ce jacHa AUCTUHKLHja u3MeDhy cTBapamwa
mpaBa MyTeM 3aKOHA W CTBapama IpaBa y CyAckuM npecyaama (Gardner
2001, 217). O6e ce cmaTpajy mogBpcTaMa peryjaTuBHe pyHKIHje, a y JIUTe-
partypu ce HaBOZe, NpuMepa pajy, ciaefehe pasnauke usamehy mwux. [IpBo, 3a-
KOHOZ,aBal| CTBapa NpaBo de HO80 U BPJIO YeCTO je pepOpMCKH OpHUjeHTHCaH

17 Wuaue, y HalIOj IPAaBHOj TEOPH]jH, KAO LITO je O3HATO, YOGUYAjEHO Ce FOBOPH O
3aKOHHMMa y MaTepujaaiHoM u GopMaiHoM cMucay (Ha npumep, Bacuh, JoBaHosuh,
JajoBuh 2016, 256 u.4.). AKO ce Kao 3aKOHH Y MaTEPUjaTHOM CMUCIY AebUHUILY
,AKTH KOjU CaZipXKe OIIITe IpaBHE HOpPMe KOjUMa Ce 3aCHMBAjy oBJsaliherma 1 06a-
Be3e NpaBHUX cybjekaTa“ (Bacuh, JoBanosuh, /lajosuh 2016, 260), onga 6u, npu-
Mepa pajy, MPONUCH Koje JJOHOCH WM3BpIUHA BJACT (Ha MpuUMep, ypende) Moriu
NOHEeKa/ /la MMajy KapaKTep 3aKOHA y MaTepujajJHOM (aJu He ¥ y pOpMasHOM)
cmuciy. U oHfja Gu ce pezyramueHa yHKYuja 2eHepa/sHoO MOIJA pa3yMeTH Kao
JIOHOILEeke 3aKOHA Y MamepujaiHom cmucay. MehyTumM, y pacnpaBu ce He TpoMo-
BHIIIe TAKBO CXBaTambe ]ep OHO, IPBO, MpeBHIlIe UPU KOHBEHIIHUOHA/IHO 3HAYEH:€
peuu 3akoH (Koje ce yoGu4ajeHO Be3yje 3a aKTe MpPeJCTaBHUYKOT Tesa) U, ApPYro,
3aTO IUTO CBe ONLITE HOpMe Koje NMPOUCXOJe U3 BplIekma peryJaTHBHe QyHKIMje
HUCY 3aKOHHU y MaTepHjasiHOM cMucay. Hajsaz, ako ce 3akoHozaBHa QyHKIMja pas-
yMe, Kao LITO je Y OBOM KOHTEKCTY C/1y4aj, Kao 3aKOHOJABHA U ¥ OPTaHCKOM H Y
bYHKLHMOHAMHOM CMHUCIY, TO jeCT, Kao GyHKIMja JOHOLIEHha IPONKCca KOjHU Cy 3aKO0-
HU U y MaTepHjaJIHOM U Yy GOPMaIHOM CMHUC/Y, OHAQ UMa CMHUC/IA TaKBY QYHKLUjY
[OCMAaTpaTH Kao MOABPCTY peryjaTuBHe GyHKIMje U Pa3MOTPUTH 110 YEMY Ce OHA
pasJIuKyje of peryJaTUBHe QyHKIHUje Kojy (Moxe Aa) BPIUHU CYACKA BJIACT.
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y oaHocy Ha nocrojehe npaso. CyAcko cTBapame IIpaBa je NpeLejeHTHOT
Y eBOJIYMOHOT KapaKTepa jep je YBeK y Be3M C KOHKpPeTHHUM INpaBHUM
NuTameM, YHje ce jacHO pellere He Haja3M y nocrojeheM npasy (HU y 3a-
KOHMMa HU y Ipelie/leHTHMA), a/li Ce Ha Iera Hacjama U pasBuja ra. Jpy-
ro, MOCTYNaK CTBapama 3aKOHa je Tako yjelleH Ja, NMPUJIUKOM HbUXOBOT
JIOHOLIIeHa, 3aKOHOJaBal, UMa Yy BUAY LIUPOK CIEeKTap YWHeHULa, pas/iu-
YUTUX UHTEpeca U CYyNPOTCTAB/bEHUX MUILbeHa, AOK CYACKe INpoLeaype
Wy 3a THUM Ja Ce, Ipe cBera, 06e36esu McnpaBHa CyACKa Npecysa, a He Aa
ce ’bOMe pa3spelllaBajy CJ0XKeHa lIMpa MOpa/IHa U ApyLITBEeHa MUTamka, Koja
HajJuJa3e OKBUPe KOHKpeTHOr cropa. M3 Tora npousunasu u ciaeseha pas-
JINKa, a TO je Jja 3aKOHo/aBall caM oJijly4yje 0 NMTambKMMa U OJJHOCHUMA Koja
he ypeuTH 3aKOHOM, JIOK je CyZ, CTPOro OrpaHU4YeH MaTepHjoM KOHKPETHOT
cropa y KojeM Tpeb6a Aa npecynu. Hajsan, 3akoHcke oapenbe cy dopmyiu-
caHe y 06JIMKy KaHOHM30BaHUX ONLITHX [IpaBUJa U y CKJIAJy C IpaBUIKMMA
HOMOTexHMKe. ONIUTH NPeCKPUNTHBHU HUCKa3W y Cy[ACKUM IpecyfaMa cy
4yecTo, Kako he ce MokasaTu y HacTaBKy, UMIJIMLIUTHA [IpaBUJIa UM Cy 06-
JIMKOBaHa Kao cTtaHjapzay. Cyauje, 3a pa3/vMKy OJi 3aKOHOJABLA, He 04eKYyjy
Jla ce CBaKa HbHUX0Ba ped U3 lpecyje TyMa4yH, Kao LITO ce TyMaye 3aKOHCKe
oJipesbe, Te cTora y leHOoM 06passioxkerwy C10604HUje U Makbe NMPeLu3Ho
dopmyuuly passore 3a MpecyAy, KOju eBeHTYaJHO IOCTajy MpeLefeHTH
(Duxbury 2013, 12-18; Salmond 1966, 177 u.x.). U3 cBUX TUX pasJora, Cy/-
CKO CTBapaibe MmpaBa He MOXKe Ce Ha3BaTH 3aKoHojaBcTBOM.'® Unak, To He
3Ha4yM Jja OHO HUje MOoJBpPCTa peryiaTuBHe QyHKIHje.

Ja cymupawm. [IprMepa pasy, 3aKOHOZABHA BJIACT ¥ OPraHCKOM CMHCIY je
3aKOHO/ZaBHO TeJIO, Y CABPeMeHOj Ip>KaBH Hajyelnhe npeCTABHUYKHU OPTaH,
CKYNLITHHA, NapJaMeHT. A1 3aKOHOJaBHY BJIACT ¥ pYHKIIMOHAJHOM CMHU-
CJIy He BPLIY UCKJbYYMBO 3aKOHOZABHU OPraH — Yy TOME, Kao IITO je MoKa3a-
HO, MOTY /1a y4€eCTBYjy U ApyTH OpraHU BJACTH (Ha MpUMep, BJaJa WK Lied
Jip’kaBe WJIM YCTaBHU CyJ] Ka0 HEraTUBHU 3aKoHozaBal). Hajasme, pyHkImMja
perynucama JpyLITBEHUX OJHOCA MyTeM ONIUTUX o6aBe3dyjyhux mpaBusa
He CBOJM Ce Ha 3aKOHOJ|aBHY QyHKLM]jy — OMNIUTA IpaBHA NpaBUJa U CTaH-
Jiapze (Mory za) cTBapajy U CylOBU U OHM Ce Pa3/IMKYyjy O/ 3aKOHCKUX Ipa-
BUJIA U CTaHJapAa o JoMallajy, 06JUKY, HAYMHY HacTaHKa uth. Ctora ce
Te ABe pa3iuuuTe QyHKLMje cTBapamwa NpaBa 00yxBaTajy 3ajeJHUYKUM
BUIIMM II0jMOM pery/iaTuBHe QyHKIuje. Hajsas, cyAcKy BJacT y opraHcKoM

18 Tapamep cMaTpa ja OBZle HUje Y IHTakby caMo Bep6aiHa WM pas/nka y pop-
mu. OHa MMa 3Hayaj 3a HU3 TEOPUjCKONMPABHUX U MOpAJHHUX pacnpasa. [[pumepa
paziy, OH HCTHYE Jla Ce PETPOAKTUBHOCT, KOja je 06MYHO HeloXKe/bHa M YIJIABHOM
3abparmbeHa, OJHOCH Ha 3aKOHOJABCTBO, a/lM Jla He MOXe Jla ce [IOTerHe Kao apry-
MEHT NMPOTHUB CYACKOT CTBapakba MpaBa jep OHO MpeCTaB/ba FPajyesHO pa3BHjambe
Beh nocrojeher (HepeTrpoakTuBHor) npasa (Gardner 2001, 217).
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CMUCJTY YMHE CYJIOBU H, y QYHKIIMOHAJHOM CMHCJLY, FbUX0OBa IJIaBHA JiesaT-
HOCT je IpecybhuBame — Kao HaYMH pelllaBama [10jeIMHAaYHUX CIIOpOBa. AU
Ty ,CYACKY" GyHKUM]y, Kako he ce Moka3aTH Ha caMOM IOYeTKy HapeAHOr
oJle/bKa, HUTH je HeKaJla BpUIWJia HUTH je JaHac BPIIU UCK/bYYHUBO Cy[CKa
BJIACT y OopraHckoM cMmucay. CTora ce ¢yHKIMja pelllaBamka CIOpOBa M Ha-
3MBa a/ljyAMKaTHBHOM, a He CyAckoM QyHkKuujoM. [Ipema Tome, aa 6u ce
JIaKllle HallpaBuJie NOjMOBHe pa3JivKe H3Mehy oHora IITO ce Ha3MWBa CyACKa
BJIACT U CYyAcKa QYHKIMja, a IITO je of 3Hauaja 3a oApebherwe peryjsaTUBHe
dyHKIH]je cy/icKe BJAACTHU Y MOAEPHOj Ap:KaBHOj OpraHu3anujy, cMaTpam Aa,
npBO, Tpeba jaCHO pas/JIMKOBATH OPraHCKO 0 PYHKIMOHA/JHOT 3Hayera
nojMa BJIACTH U, APYTO, [l je yMeCHO MMeHOBaTH NoMeHyTe GpyHKIHje BJa-
CTH, KaKo je U NpeJJIOXKeHO, Kao peryJaTUBHYy U aZijyAUKaTHUBHY, a He KaKO
je To yo6u4ajeHo, Kao 3aKOHO/JJaBHY U CY/CKY.

3. CYACKA BJIACT

3.1. Cyacka BnacT ¥ noagena BnacTtu

AnjynukaTuBHy OYHKIMjy HUCY yBeK o6aBJbaju cymoBu.'° ¥V mporio-
CTH, YaK U KaJia je ,BJIacT" pellaBaiba CIIOpPOBA 6UJa y pyKaMa CyA0oBa, OHU
Cy CaMO IO UMeHY OWJM CJIWYHHU Cy[JOBUMAa KaKBHU IOCTOje y CaBPEMEHOM
npaBHOM cucTteMy. CyoBU CpeJier BeKa Cy, PeluMo, MUMajd BJACT Ja
JIOHOCE OJJIYKe y CIOPOBHMMA, aJli HU IO CaCTaBy (HAYMHY MOCTaBJ/bakha
,CYAHja“, bUXOBUM CBOjCTBMMaA WUTA.) HU N0 HAUYMHY OAJyYMBama (HauUHY
yTBphUBamy YMeHHUIa, 060aBE3HOj MPUMEHH MPETXOAHO MocTojehux mpa-
BWJIA UT/,.) HUCY JIMYUJIM Ha caBpeMeHe cyfoBe. [Ipumepa pajy, opraH Koju
CBOje o/l/lyKe 3aCHUBA Ha TaKO3BaHOM 603KjeM CyAy caMo je 110 Ha3uBY CJIU-
YyaH JaHaumweM cyay. OcuM Tora, aAjyAuKaTUBHY QYHKLHjy HU JaHAcC He
06aBJbajy uck/byunBo cyzioBH (Fuller 1978, 354). Kao wto je 1o6po no3Haro,
y CaBpeMeHHM HaLMOHAJHUM IIPaBHUM CUCTEMHMA, a U Ha MehyHaposHOM
HHBOY, YeCT HaYMH pelllaBama CIopoBa je apOUTpaxa, a y MOJIepHUM JiprKa-
BaMa, HAPOYUTO Y MIPUBATHUM MApHULIAMA, IOPOJUYHUM UJIM PAJHUM CIIO-
pOBHMMa JiaHacC ce CBe BULIE KOPUCTH MeJHjaliyja.

19 Hekag cy yob6uuajeHH HauMHHM ,pellaBara’ CIOPOBA, IPUMepa pajH, GHIH
camonoMoh uiu Mesujanuja (Hasnas 2005, 86), a mocToje 1 MHOTO HEOGUYHUjH Ha-
yuHU. [IprMepa pasy, y eCKUMCKUM 3ajeJHHIIaMa CIOPOBe U3Mehy beHUX YWiaHOBa
pellaBa IieJsia 3ajeJHULA (CeJs0), ¥ TO TAKO IITO MapHUYapH NeBajy HecMe MpeJ, ca-
IJIeMeHHUIMMa, CBaKHU 0 OHOM JIpyToM, IITO je Moryhe AyXoBUTHje U NOJLPYT/bUBH]jeE,
a OHJa NMPUCYTHH OAJIy4yjy 4uja je mecMa 6uia 60/ba M TAKO pelLlaBajy CIOp U
ozapebyjy ,mobeanuka“ (Gluckman 1965, 183 u.x).
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KakBe cy To KkapaKTepuCTHKe CaBpeEMEHHUX CyZ0Ba U CY[CKOT CUCTeMa y
I[eJIMHU KOje Ta YNHe TaKO 0COGEHOM IM0jaBOM Y JbYACKOj HCTOPUjH U KOje CY
o/l 3Hayaja 3a oZpehuBame QyHKIHUja cCaBpeMeHe CyZCKe BaacTh?

CtBapame cyacke BJacTH (y OpraHCKOM CMHUC/IY) TeKJO je IMOCTeneHO
(Tacuh 1995, 236). CynoBU KakBe JAaHAcC MO3HAjeMO y KOHCTUTYLMOHAJ-
HUM JleMOKpaTHjaMa HacTald Cy U pa3BHjalH ce YIOPesOo C UJiejoM Nojesie
BJIACTH. A caMa HU/Jieja nojeJie BJACTH je, Ka0 LITO je MPETXOAHO PEYEHO, V
TeCcHOj Be3u C HUjejoM GpopMaHOT yCTaBa U BJaZlaBUHe NpaBa. U To Hucy
caMO HalloMeHe O IMYKHWM HCTOPHjCKUM 4YHibeHUIlaMa Beh ce vuMa ckpehe
NaXHmwa Jia Cy ynpaBo Te UJeje yTrllajle Ha U3IJiel U HAaUWH QYyHKIMOHUCaba
JaHanwbux cygosa.?’ Unak, 3a moJsioxkaj CyJj0Ba y CaBPEMEHOM JpXKaBHO-
IpPaBHOM IOPeTKy 0[] MPeCcyAHOr je 3Hadaja KaKo ce Ha mbUX pedJeKTyjy
u/Jieja U Npakca nojiese BJAACTH.

Y mpakcu je Ta ujeja npBu NyT npuMemeHa y YcraBy CA/l. Kao wTo je
Beh CIOMeHyTO, MUCA0-BOAM/bA HErOBUX TBOpala 6uia je fa ce ciaobosaa
rpahaHa Haj6p:Ke NoJApUBa YKOJIUKO ,Leny" jeJHy Ap>KaBHY QYHKIU]y BPLIX
jemaH uctu opras. CTora Cy ce oJJIy4uJid Ha OHO IITO je Beh omMcaHO Kao
JleJMMUYHo yyelhe jefiHe rpaHe BJAcTH y 06aB/bamwy QyHKIMje Apyre rpa-
He BjJacTu. MebyTum, kaja je Ha ,JHEBHU pef” mouia cyAcka GYHKLH]a,
04YeBM OCHUBAYU Cy Ce Olpelesuv [ia By Ipelajy y pykKe O[BOjeHOj U
HE3aBUCHOj, XUjepapXUjCKU OpPraHM30BaHOj OpTraHU3aLYju CYACKe BJIACTH
(Claus 2005, 429).

O4BOjeHOCT M HE3aBHCHOCT 3aCHHBaJe Cy Ce Ha TOME Ja MpecTaHak
cypujcke GyHKIMje (0CMM M3y3eTHO) HUje 3aBUCHO O OZJIyKa ApyTUX rpa-
Ha BJIACTH, Ja HeH OyleT, Takohe, HUje OMO MOAJIOXKAH YTULAjy Apyre [iBe
BJIACTH, /1A je IOCTO0ja0 UMYHUTET CyAHja TOKOM BpIlIema CyUjCKe TY>KHO-
ctu (Troper 2013, map 8). [Ipema ToMe, 04eBH OCHUBAYM Cy CMAaTpaH JAa
KOHLEMNT IoJese BJACTH NPETIOCTaB/ba NMOCTOjalbe CyJCKe BJACTH ,0€3
CIOJbHOT yTHIAja GUJIO KOje BpcTe U U3 6uJo Kojer ussopa“ (Ervin 1970,
121). Cynuje cy Ha CBOjoj MO3ULIUjU OCTajajie TPajHO, OCUM y CJAYYajy ,JI0-
Ier noHamama“, Koje ce yrBphyje y npoueaypu umnuyumenTa. To je 6umo
jenuHHY, sabaB ¥ c1ab MHCTUTYLMOHAJIM30BaHU YTUIAj, KOjU Apyre rpaHe
BJIACTHU UMajy npeMa cyackoj Biaactu (Claus 2005, 429). XaMuUITOH je, npu-
Mepa paau, 6paHMO TAKBO YCTAaBHO pellere IpeMa KojeM cyAuje BpIle
cBojy dyHkuujy ,during good behavior”, peunma zaa je oHo ,the citadel of the
public justice and the public security” (Hamilton, The Federalist, no. 78, npe-

20 Kako Besn Tacuh, ,..(PaBo, YKOJIHKO Ce BUIIE Y HeMy OCTBapyje MOpaJHH eJle-
MEHT U BJIafia pasymM, usrpabyje cBe Buiie cyA. UCTHHUTOCT oBora BUJHMMO jacHO
y pa3Bojy IpaBHe JpXKaBe, jep HeroBa OMTHA KapaKTepUCTHKA je 6Gall Ta Aa CyA
no6wuja cse Behy ynory” (Tacuh 1995, 237).
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Ma Ervin 1970, 118). Y npeM/ia cy TBOpIM aMePUYKOT yCTaBa OGUJIM CBECHU
Jla mmojieJia BJacTH ,Hehe CTBOPUTH CY[CTBO CAacTaBJ/bEHO O[] CYAHja KOjU Cy
anbenun“ (Ervin 1970, 127) u koju Hehe JOHOCUTH HelpaBeJHe WU IO-
rpellHe o/JIyKe, OMJIM Cy CBECHHU [Jla TaKBe CIIOpaJiUiHe Npecy/ie He MOTY Ja
yrpose mUX0B QyHAaMeHTaJHHU HayM Jila UHAUBUJYaJIHY CJ10604y Hajo6o/be
IITUTH HE3aBUCHO CYACTBO CaCTaB/b€HO OJ Cy[IHja KOjU Cy MOJAJIOKHU CaMo
YcTaBy 4 3aKOHMMa, a He GUJI0 K0jOj ApYroj BJACTH.

3.2. OpraHM13auMja U HaUMH paAa CyACKe BNacTH

YumeHU1a Aa je PyHKILMja pelllaBamba CIOpOBa OBepeHa MOCEGHUM U He-
3aBHCHUM /JIP>)KaBHUM OPraHUMa, KOju Cy 06aBe3HU U OBJIALINEHHU /1A je BpIle
npuMemnyjyhu Baxkehe mpaBo HOBUjer je JaTyMma. AKO U3y3MeEMO €HIJIECKU
common law cucTeM, OHa ce Be3yje 3a mpBe NucaHe YcraBe. Tako, y YcraBy
CA/l, y unany tpHu, oaes/bak 1 nponucyje ga ce ,Cyacka Baact CjeAUHEHUX
Jp>aBa nosepasa jeAHOM BpXOBHOM CyAy U OHMUM HMWXUM Cy[JOBHMMa Koje
Konrpec Moke moBpeMeHO Aa ozapebyje u ycraHoB/baBa“, a y cienehem
0JleJbKy CTOjH Jia ce ,Cy[iCKa BJAaCT MPOCTHUPEe Ha CBe CJIy4ajeBe, 10 3aKOHY U
NPaBUYHOCTH, KOjU MPOUCTUYY M3 OBOT YcTaBa, 3akoHa CjeumeHux Jlp>kaBa
Y yroBOpa KOjH Cy 3aK/byYeHH WJIM KOju he ce 3aK/bYYUTH y CKJIajly C lhruMa'.2!

O ToMe Ha KOju HAaYMH CaBpPEMEHH Cy[0OBU BpIlEe CBOjy NPUMapHY, ajjy-
JMKaTUBHY OYHKLHjY, jefHy Moryhy C/lMKy, KOjy HaBOJUM IpuMepa pajy,
fao je Jlon @ynep. Ta ciuka je J0 HW3BeCHe Mepe NPECKPUITHUBHO ,Ha-
cnukaHa“ jep je @ysep HacTojao Aa U3ABOjU eJleMeHTe a/JijyAuKaTUBHE
byHKLMje y HWeHOj UJeasHoj MHKapHauuju. Tako mocTaje jacHo Kaja ce
ajijyivkaTuBHa QYyHKIMja NpeTBapa y ,MapasUTCKy WM NepBepTHpaHy
dopmy agjynukanuje” (Fuller 1978, 381). [la 6u jeaH npolec oAay4YrMBamba
y HEKOM CNopy NpeAcTaB/bao Bpliewe afljyAUKaType, oH, npeMa Pysepo-
BOM MUIJbeky, Mopa 6uTH (1) agBep3ujanal, (2) Tpeba Aa ra BOAU Cy[
KOjU ra HOpMaJsIHO He MHUIMPA, (3) Koju je HenmpucTpacaH, (4) Koju Texu Aa
CBOjy OJJIYKY 3aCHyje Ha JloKa3¥Ma ¥ apryMeHTHMa Koje Ipe3eHTyjy CTpaHe
y cnopy ¥ (5) Koju Ty oasiyKy o6pasnaxe. Hajsag, (6) Ta ogsiyka Mmopa nMa-
TU PETPOAKTHUBHO JI€jCTBO%Z, mpeMa MOXKe, Y3 TO, UMaTH U NPOCIHEKTHBHE
edekre (Fuller 1978, 382-391).

21 ycra PenyGuke CpGuje mpoknamyje ga ,cyAcka BaacT y PenyGaunu CpGuju
NpuUMnaja Cy0BMMa OMIITe U MocebHe HajuexxHocTh" (wi. 143 Ycrasa PC).

22 perpoakTHBHO, y cMHCIY Aa yTBphyje MpaBHe moc/eauie (Ipasa, o6aBese, 0j-
FOBOPHOCTH) ¥ OJHOCY Ha MpaBHe YHMibeHHIE KOje Cy HACTYMUIIE, a He Koje he Tek
HaCTYIUTH.
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JacHo ce BUAM Jia Cy HEKU OJ ejleMeHaTa Koje ®Pysiep Habpaja, KOHIeIN-
TyaJIHO HY>KHM (aKo ce UMa y BUJY YCTaBHU MOJeJ NojeJsie BJAACTU U NpH-
pojia aJjyAuKaTuBHe QyHKIMje), NONYyT He3aBUCHOCTH, HENPUCTPACHOCTHU
Y peTPOaKTUBHOT /iejCTBa CYACKHUX OJJIYKa, HEKU Cy eMIUPHjCKU KOHTHUH-
TeHTHH, aJIu CBENIPUCYTHH, Kao LITO je obpa3/iaramwe OJyKa, alu HEKH U
HUCy (Ha npuMep, aBep3ujaiHocT). [locToju U jesaH eneMeHT Koju Pysep
M3PpUYUTO He HaBOAMY, aJld ra o/ipa3yMeBa, a OH Ce THYe Be3aHOCTH CyJiCKe
BJIACTH 3aKOHMMa M IpaBoM. [lomTo cy Taj mocjaefwU eleMeHaT U jeJlaH
dynepoB, Koju ce TUYe oOaBe3e oOpasJiarama CyJACKHUX OJJIyKa, MoceGHO
Ba)KHU 3a IVIaBHE Te3e OBOI TEKCTa, y HaCTaBKy hy BpJio cyMapHO IMpHKa3a-
TU HbUXOBE KapaKTepucTuke.??

3.2.1. Cyncke oasnyke ce JOHOCE Ha OCHOBY rpasa

Hako ce cmaTpa TpUBHjaJIHOM U y3UMa 3/IpaBO 3a FOTOBO, OKOJIHOCT /A
CYA, JOHOCH OJIJIYKY y CIIOPY Ha OCHOBY IPETXOJHO MOCTAaB/beHUX OMUITUX
o6aBe3yjyhux npaBHUX IpaBuJa Koje ce Hajale y GpopMaJHUM H3BOpUMA
npaBa®* TeKoBMHa je HOBHjer JaTyMa. JlaHac ce moApasyMesa Ja Cy/, IpHu-
JINKOM /IOHOIIeHha Npecyse, Tpe6a Ha yTBpHEHO YNEHUYHO CTakbe /1a NpU-
MEHHM MepOJIaBHO MpaBo. Y CYJACKOM IOCTYIKY, CyA yTBphyje kKoHkpemHO
YHbEHUYHO CTakbe U J1a JIU Ce OHO MoAyJapa C ancmpakmHuM YUHeHUUHUM
CTakeM (CTameM Koje je alnCTPaKTHO OMHCAHO y NMPaBHOM MPOIMCY, Kao
yCJIOB 3a HaCTyIlalkbe HOpMaTUBHE NOC/ae/ulie). Jep, aliCTPaKTHO U KOHKpeT-
HO YMHEHUYHO CTakbe HaueJHO HUCY NoAyJapHU. [pyruM peuuma, cyz Tpe-
6a ga ,noABee” (Mau He ,noABefe”) yTBpheHe KOHKpETHEe YUHbEHUIlE T10[]
AIICTPaKTHE [I0jMOBE KOjU Te YUHEHMIIE ONKUCYjy Y IPAaBHOM aKTY, OLHOCHO,
KaKo TO MPaBHHUIM Kaxy, /Ja U3BPIIU MPaBHY KBaJUPHUKAIHUjY YHMHEHUIIA.
Peujy, na 6u pemuo crop, cyguja Tpeba Jla 0JIrOBOPHU Ha JBa NMUTamka: Ha
¢dakTHuKo ¥ mpaBHO. PaKTUYKO MUTAKE, TPOBU30PHO GOPMYJIHUCAHO, TJIa-
CH: IIITa ce 36UJI0 UJIM 30MBa, TO jeCT KaKBO je YNEbeHUYHO CTalbe CTBapH Ha
Koje Tpe6a NpUMEHUTH MePo/iaBHO MpaBo? C Apyre CTpaHe, IPAaBHO MUTAbE
je (1) ma yi1 3a yTBpheHO YMIEHUYHO CTabe MOCTOjU U, aKO IOCTOjH, Koja
ce MpaBHa MOCJAeULA OJHOCH HAa TO YUIbeHUYHO cTame. OcuM Tora, Tpeba

23 Hone uHPOPMHCAHOM YMTAOIYy MOXeE Ce YYHHHUTH Ja Cy OBO TPYM3MHU Koje
HeMa NoTpe6e NOMUIATH, CJIMYHO [TIOHeYeMy O 4eMy je GHJIO peyd Y IPeTXO0JHOM
NorJIaB/by WJIM HedeMy O yeMy he ce Tek TOBOPUTH. AJIM aKO TH TPyU3MHU BoJe Ji0
3aKJ/by4aKa O peryJaTHBHOj QYHKIMjU CYACKe BJIACTU KOjU Ce, y HajMamy DPYKY,
cMaTpajy CIOpHUM, OHJA UMa CMUCJIA Jja ce 6apeM CIIOMeHy. YOCTaloM, Ha CMHCao
TaKBOT IIOCTYIIKa yKa3yje U BUTTeHIITajHOBa CEHTEHIIA Ca CaMOr IoYeTKa.

24 Cyzcke oasyKe ce 3acHMBajy Ha YCTaBy, 3aKOHyY, oTBpheHOM MehyHapogHOM

yrOBOpY U NMPOMNKUCY JJOHETOM Ha OCHOBY 3aKoHa" (4. 145, cT. 1 u 2 Ycrasa PC).
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pasyMeTH (2) 3HaUeme TEKCTa MEepPOJABHOI OMNLITEr NMPAaBHOT aKTa, LITO
3HA4M Jla ce OH MOpa NPOTYMayHUTH y KOHTEKCTY YTBphHeHOTr YHHeHUYHOT
CTama Ha Koje ce IpUMemyje, U TO TaKO LITO ce ynopehyje 3Hauewe npoTy-
MayeHUX OMIITHX II0jMOBA U3 MIPABHOT aKTa ¢ yTBpheHUM yumeHnnama. Ko-
HA4HO, YKOJIMKO 10/ TPOTYMayeHe 10jMOBe U3 HOpMe YTBphHeHO YMHeHUYHO
CTame MOXKe Jia ce MoJBeJie, JOHOCH Ce OZJIyKa O MpaBHUM MocjJefulaMa y
KOHKpeTHOM ciy4ajy (Jajosuh 2018, 140-141).

3.2.2. Cyncke oasnyke cy jaBHe 1 06passioxeHe

Ja opsyka cyza He 64 M3rjejaja Kao apbUTpapHa, HUje J0BOJ/bHO CaMo
Jla je 3acCHOBaHa Ha MePOJABHOM IIpaBy M peJieBaHTHUM 4MibeHHILlaMa Beh
Y Jla je 06pa3/ioXKeHOo 3alITO je 3aCHOBAaHA Ha NpPaBy U KaKo Cy pejieBaHTHe
YuibeHHUlle yTBpheHe. Y MHOTMM HallMOHA/JIHUM NPaBHUM CUCTEMHUMa, 06a-
Be3a obpasJiarama Inpecyje je nponucaHa 3akoHoM. Tako, npuMepa pajy,
YcraBom llmanuje (wi. 120, cT. 3) cyioBU ce U3PpUUUTO 06aBe3yjy Aa o6pa-
3JI0’Ke CBOjy Npecyzy, a y 3aKoH o rpahaHCKOM MOCTYNKYy KCTe ApxaBe (4.
357) HaBozM ce Aa ,pecyzie MOpajy OUTH jacHe U IpelM3He U... MOpajy Ha-
BECTH pasJ/ioTe 33 U NPOTUB TYXKEHOT U OAJIYYUTH IO CBUM OCIIOpaBaHUM
TaykaMa Koje cy 6u/e npejMeT aprymenTtanuje’. CauaHo ToMme, Uy Cpoujy,
npeMa 3aKOHHUKY O KPUBHYHOM IOCTYIKY, CyA he ,HaBeCcTH KOjUM pasJio-
3MMa Ce PYKOBOJHO IpU pelllaBalby NpPaBHUX NMHUTaba, a HAPOUUTO NPHU
yTBphUBamy Aa JiM NOCTOjU KPUBUYHO /leJ10 U KPUBHYHA OATOBOPHOCT OII-
TYKEHOT Y IpU NpUMebuBawy oJipeheHux ofgpeaba 3aKkoHa Ha ONTYKEHOT
U weroBo geso“ (wi. 361, cT. 1, Tay. 7). ¥3 To, 6UTHA mOBpeJia oApesada
KPUBHUYHOT NOCTYTNKa MOCTOjHU ,,aKO0 je U3peKa npecyse Hepa3yMJ/bHBa, NPo-
TUBpeYHa caMa ce6y WJIM pa3sio3uMa Ipecy/ie, UK ako Npecysa HeMa yoIl-
mTe pasJsora..” (w1. 368, ct. 1, Tau. 11).

Y cBojoj npakcu, EBporicku cyp 3a sbyacka npasa (ECJ/bII) je Ha Heku Ha-
YHH OTHIIAO U KOPAaK Ja/be KaZla je y MUTamy NPaBHU ,CTaTyC” 06pa3Iokermha
cyzcke npecyze. Haume, uMajyhu y BuJly NIpMHLMI BJaZlaBUHe NpaBa, KojUu
je ocHoBHO HaueJsio KouBeHuuje, ECJbII je 3ay3eo cTaB fja NolITOBamwe 4Ja-
Ha 6 eBporncke KoHBeHIIM]je 0 3aLITUTH JbYJCKUX IIpaBa U OCHOBHUX cJ1060/1a
(mpaBo Ha mpaBUYHO Cyheme) moapasyMeBa U NPAgo HA 00pPA3/10HCEHY npe-
cydy. Pe3on ECJbBII je cnepehu. [IpuHuun BiaaZilaBuHe npaBa U3UCKYje Ja ce
n3berHe ap6uTpapHo npecyhuBame. Jla 6u ce oHo KU36erso, Tpeba, u3Mehy
OCTaJIOr, YCIOCTaBUTHU IIpaBO Ha 06passioxkeHy npecyay. [la 64 To nmpaBo
6110 epeKTHUBHO, Tpecy/ia ce Mopa 00PAa3JIOKUTH BTUJHUM U JOBO/bHUM
(oarosapajyhum) passnosuma. Pa3iosu cy BaJuZHU aKo ce 3aCHUBAjy Ha Jja-
TOM [IPAaBHOM CHCTEMY U aKO Cy JJOBOJbHO jaCHHM Jia uX (a) jaBHOCT pasyMe U
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(6) ma ux cTpaHKe pa3yMejy, Kako 61 MOTIJIe 1a MCKOPUCTE MPaBo HA MPaBHU
Jek. Paznosu cy noBosbHU (ofroBapajyhn) ako ofroBapajy Ha IJlaBHa IIpaB-
Ha ¥ GaKTHYKa UTarba ¥ aKO OAroBapajy Ha IJlaBHe apryMeHTe cTpaHaka.?®

Y mpakcu ECJ/bII ce, Takobhe, 4ecTo MCTHULAJIO M NPELU3UPATIO Koje Cy
dyHKUMje oOpasoxkemwa npecyze. [IpBa ¢yHKIMja je Aa HUCTakHe pasJio-
re Ha KojuUMa ce OJJIyKa 3acHMBa. TW pasJio3u ce THUYY pelllerba NPaBHOT U
dakTHYKOr NUTama Koja Cy AoBeJsa A0 OJJIyKe U TH pas/o3u Cy y caBpeMe-
HOM NPaBHOM IOPETKY, y OCHOBH, payuoHasHu (Roberts 2011, 235). [ipyra
dyHKIHja je ycMepeHa Ka CTpaHKaMa Kojux ce oJiyiyka Tude. CaMo oJjyka
y K0joj ce UCTHUYY pasJio3u 360T KOjUX je AoHeTa oMoryhyje 3auHTepeco-
BaHUM Cy06jeKTHMa Jia OLleHe Jia JIM je PasJIoKHO Jia Ty OJJIYKY OCIopaBajy
»KasiboM mpe; BUIIUM opraHoM. Tpeha ¢yHKIH]ja je Aa jaBHOCT pasyme 360T
yera je npecyza JOHeTa U Jia ce TUMe Ojaya NoBepewe jaBHOCTU Yy IpaBo-
CyZlHEe MHCTUTYLHje.

MebyTum, 3a TeMy OBe paclpaBe HAPOUYUTO Cy 3HauyajHe ciaefiehe PyHK-
nuje. [IpBa of mUX je Aa obpasiarame Cy[CKUX OAJIyKA UJe 32 TUM Jja CBe-
Jle Ha IITO Mamy Mepy JOHOLIeme NOrpPellHUX WM HeJOBOJbHO A0O6PUX
ozsnyka. He mpouctude camo 106po 06passiokerme U3 JIOTHYKH UCIIPABHOT
pacybuBamwa Beh M cama o6aBe3a obGpasJiaramba JONPUHOCH HCIPABHOCTH
pacybuBama jep omoryhaBa cyauju Aa carjieja eBeHTyaslHe HpPOIyCTe y
pacybuBamy. Takobhe, MoryhHoCcT no6ujamka oAJyKe MpeJ, BULIOM CYACKOM
MHCTaHLOM J|0/JaTHO MOTHBHUIIIE CyJl0Be /ia IpYy>Ke IITO YBEep/bUBUje pPa3Jio-
re 3a COINCTBEHY MpeCyAy U Jja 3aKOHUTO U paluoHaaHo npecybhyjy. Hajsaz
Y HajBaXkHHje, nocjeAma QyHKIMja obpasJarama je yjelHauaBambe cyjcke
npakce. JaCHO M pasjIoXHO 06passioXKerme JONPHHOCH Ja Ce Y CAMYHUM
CUTyalyjaMa JJOHOCEe UCTe OJJIyKe, IITO AONPUHOCH YHUPOPMHO] MPUMEHHU
npaBa 1 Behoj npaBHoj curypHoctu ([JajoBuh, Cnauh 2016, 48).

25 IpaBo Ha 06pas/ioXeHy Npecyay je NpaBo Ha MO3HABAe GUTHHX PazJio-

ra ¥ jacHO U U3pUYMUTO 00pa3/IOKEeHUX CTABOBA Cy/a O YNHEHUYHUM U MPaBHUM
NMTakbUMa a Ha OCHOBY KOjUX je mpecyzaa foHeTa. Huje noBosbHO fa je cTpaHka
caMo yIO3HaTa C OJJIYKOM CyZa, HEro je cyJ Ay»aH Jia Jia U3JIOXKHU pasJsiore 36or
KOjUX je JoHeo 6aw TakBy npecyay” (Ruiz Torija v. Spain, 1994, § 29-30). To 3Hauu
Ja ,Jipecyie MOpajy Ha aZleKBaTaH Ha4MH /la U3JI0XKe PasJiore Ha KOjuMa Cy 3acHO-
BaHe" (Suominen v. Finland, 37801/97, § 36).
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4. MOIYRHOCT PEINYJIATUBHE ®YHKUMUJE CYACKE BJIACTH —
KOHLENTYAJIHU NOMNEA

HakoH u3siaramwa o nosioxajy 1 pyHKLMOHHUCAY CyZCKe BJACTH y caBpe-
MEHHM NIpaBHUM CHUCTEMHMA OCTaje Jia ce 06jacCHU KaKO Y TaKBOM CHCTEMY
CY/I0BH, IPUJIMKOM BpLIeHa a/ljyiUKaTUBHE QYHKIH]je, MO2y IYTEM CY[CKUX
npecyjia Jla cTBapajy o6aBesyjyha onmita npaBuia. Wiy, npenusHuje, aa y
obpasJiokemrMa CBOjUX NpecyAa GOpMyJIMILYy MCKase KOjU Cy NOoJ00HU Aa
Oyny obaBe3He OINILITe HOPMe, YaK M aKO CyACKe Ipecyje HUCY GopMaJsiHo,
HU3PUYUTO NIPY3HATE Kao U3BOP IIpaBa.

W3 oHora wITO je peyeHO y MPETXOAHOM OJie/bKY jaCHO MpOM3UIa3d Aa
NpaBHU NOpeJilaKk YMHe 3aKOHCKa W Jipyra ONLITa IpaBHA NMpaBuJa Koja Ccy
CaBpeMeHHU CYAOBH 00aBe3HU Jia NMPUMeYjy NMPUJIMKOM pelllaBama CIo-
poBa. To 3Hauu JAa cyauje He JlOHOCe Ipecy/le HAa OCHOBY pa3MaTpama
cBUX Moryhux pasjiora Koju 64U ce MHaye MOIVIM pa3MaTpaTd NPUJIHUKOM
pelaBama Cropa KaJia IpaBHa IpaBuJa He 64 mocrojasa. Ctora je Mmoryhe
Jla oJi/IyKa cyAdje 6yne Apyraddja of oOAJyKe KOjy 61 OH Yy UCTOM CIOPY [0-
Heo npuMembyjyhu, peruMo, MopaJiHe HOpMe, a He Baxkehe npaBo.2®

TakaB ozfHOC cyguja npeMa BaxkxehnM npaBHUM HOpMama, MehyTHM, caM
no ce6y, He MOXe Jja HaM IPY>XU OATOBOP HA jeZJHO BAXKHO NMUTAHE ¥ BE3U
ca cyackoM BiacTu: (1) konuky cioboay cynuja (Tpeba fa) uMa NPUIUKOM
NpUMeHe ONIITHUX NpaBUJ/a HAa KOHKpeTaH cay4daj? Wiu, ApyruM peunma,
KOJIMKE Cy Y KaKBe TauHO rPaHHIle KOje My 3aKoHozaBar, (Uau Apyryd HOp-
MOTBOpall) MOCTaB/ba NMPUJIMKOM OJiJIyuMBama? YKOJHUKO je OJroBOp Ha
TO NUTame Ja ce MOTYRAMM M MOXXe/bHUM CMaTpa Kako CyAuje NPUINKOM
npecybrBama Mory, a KaTKaZ, ¥ Mopajy Kao pasJiore 3a CBOje Ipecyze Ja
HaBoOJle MpaBWJa WM NMPUHIMIE KOjU NMPETXOJHO HHUCY mocTojanu y ¢op-
MaJIHO NMPU3HATUM M3BOpUMA IpaBa M Koja cy camu ,cTBopuau’, (2) aa au
je moryhe na Ta mpaBuja (WaM OpUHLOUNU) 6yAy obaBe3yjyha 3a 6yayhe
CIMYHe cJlyyajeBe, HE3aBUCHO O/ HUX0BOI' popMaHONpaBHOr cTaTyca y
KOHKpPETHOM IpaBHOM cucteMy? Ha nutama (1) u (2) he ce ogrosoputu y
OBOM O/IeJbKY.

26 Hcrude ce ja Hau mocao jecre (Wi 6M TpeGano ga 6yre) Aa 3aKOHe Koje

JloHOCe MpeACTaBHULM HApoJa CaMo NpUMelbyjeMo, a He U Jla UX JOIHUCYjeMO U
MemwaMo. Cyavja KojeM ce JomaZa CBaka OJJyKa KOjy JjoHece, BpJIO BEpOBAaTHO je
JIOLI CyZMja, jep pajiyje LOHOCHU OJJIyKe Koje My ce Jl0llaZiajy, HEro OHe Ha Koje ra
npaBo o6aBe3yje” (#eo u3zaBojeHor Muuubewa Huua [opcyya, cynuje BpxoBHor
cyna CA/l, y npecyau A.M. v. Holmes Nos, 14-2066, 14-2183 [10th Cir. 2016]).
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4.1. Npeaycnos 3a perynatuBHy GpyHKLHjy CyACKe BNacTH — pasnor
W3 npypoAae pellaBara NpPaBHOr NUTakma

Y NpeTxoJHOM Ofe/bKy caM NOoCeGHO Har/JacMo JBe KapaKTepHUCTHKe
Bpliema aAjyAuKkaTUBHe QyHKLHje 0Jf CTpaHe CaBpeMeHMX Cy[0Ba: CyZO-
BU npecyDyjy y ck/aasy ¢ yHampej MO3HAaTHUM ONUITUM 3aKOHCKUM HOp-
MaMa M CyZloBM Cy 00aBe3HU Ja obpassioxe mnpecyny. OBa dpyea kapakTe-
pPUCTHUKA OYHUIJIEJHO UJie Yy NMPUJIOT WJIejU Ja CYAOBH, NPUJIMKOM BplLIeHa
ajjynukatvuBHe QyHKIMje, MOTY Ja Bplle peryJaTHBHy OyHKuujy?’ jep y
o6pasJiokemrMa MOTY /la HaBe/ly HOpMaTHUBHE pa3J/iore KOju Cy UX BOJUJIU
Jl0 IIpecyze, a Aa To Hucy Beh Baxkehe oniuTe npaBHe HOpMe. AJIM MOTY JIU
OHM TO OJHMCTA Jla YMHEe aKo OJJIyKe JjoHOCe y ckJaAy ¢ Beh Baxxehum om-
LITUM NpaBHUM HOpMaMa?

Kao mto je fo6po nosnato, MoHTeckje je cmMaTpao Ja He mory. [Ipema
IErOBOM MMUIIUbEHY, Cy[CKa BJIACT je CaMo ,[JIACHOTOBOPHHUK 3aKoHa“?d,
BJIACT KOja caMO M3roBapa peyd U3 3akoHa.?’ U Ha KOHTHUHEHTY Ce, U3 ,,0ll-
ceHyTOCTH uzejoM nofese Baactu” (Hart 1958, 610), yBpexusaa cyaujcka
HWeoJIOTHja NpeMa KO0joj je Mocao CyAuje Ja INpuUMemyje, a He Ja CTBapa
MpaBo, a TO je OHJA, IPUPOAHO, BOAUJIO Ka TOMe Jla Ce y TEOPHUjU IO0jaBU
OHO IITO Ce, HENMpeUU3HO, Ha3uBa GOPMa/IM3MOM y IPUMEHU U TyMadewmy
3aKOHa. Y CKJIaZly C TAKBOM ,CYAHjCKOM He0J0THjoM", QYHKIHje U o6aBe3e

27 Jla 6uX OTKJIOHWO MOTeHIWjaJHy 3abyHy, HarjaulaBaM Jia je Tema paclnpa-

Be Bplleme peryjlaTHUBHe QYHKIMje CyACKe BJACTH, NPUAUKOM HeHO02 epulersa
adjydukamusHe gyHKyuje. Y MHOTMM MPaBHUM CHCTEMHMA MOCTOje OpraHU Koju ce
MOTY CMaTpaTH Cy0BUMa UM TPUOYHAINMA, KOjU Bpllle aAjyAUKaTUBHY QYHKLH]Y,
a OCHM Hbe, Bpllle U oce6Hy peryjJaTUBHY GyHKLHUjy. MehyTuM, oHu HUCY y doKycy
MOT MHTepecoBama jep 061M4HO (1) HUCY Jeo cucTeMa CyACKe BJIacTH Y OPraHCKOM
CMUCJIY peyd U 3aTo 1ITO (2) Bplle peryJaTUBHY QYHKILHjy 0JBOjeHO Of, Bpliekba
ajijyiMKaTUBHE QYyHKLHje.

28 [T]he judges of the nation are.. only the mouth that pronounces the words
of the law, inanimate beings who can moderate neither its force nor its rigor”
(Montesquieu. 1989 [1748]. The Spirit of the Laws, trans. and ed. A. M. Cohler, B. C.
Miller, H. S. Stone. Cambridge University Press, 163, npema /lyx6ypy 2013, 9).

29 Tloce6Ho muTame je ma 1 je MoHTecKje, KaJia je TOBOPHO O CY[CKOj BJIACTH Y
Benukoj BputaHuju, Ha OCHOBY 4Hje Mpakce je 1 $OpMHUPao CBOj CTaB O ,HULITABHO-
CTHU" CyZiCKe BJIaCTH, MUCJIMO HA ,BJACT” MOPOTe, TO jeCT Ha BJACT Koja y Copy pe-
maBa GpaKTUYKO NUTame. AKO jecTe, OHZA je HeroB YBU/ OMO KCIIpaBaH jep ,BJAacT
[OpOTe jecTe MOJHUTUYKHM 6e3HayajHa, He YTHYe Ha JOIYHY WJM CTBapamwe IpaBa
Y TH4e ce caMo cTpaHaka y crnopy (Claus 2005, 422, 430). Mnak, ocTaje yumeHULA
Jla OH HUje pa3yMeo NpUupoAy common law HU YJIOTY €HIJIECKUX CY[l0BaA Y He[0OBOM
HACTaHKY ¥ pa3Bojy, Kao HU peryaTuBHY GyHKLH]y KOjy CyA0BH, Urpajyhu Ty yJio-
ry, BekoBuMa Bpie (Claus 2005, 420). CBakako /a je KPUTHULHU MOAJIOXKHO U TO
mTo MOHTecCKje HUje YBU/Ie0 Aa Ce JOKTPHHA Npelie/ieHTa NpUMembyje U Ha Cy[CKO
TyMaueme ayTopuTaTuBHUX TekcToBa (Claus 2005, 431).

252 Ananm M6 1/2022



MoryhHocT perynatuBHe ¢yHKLUMje Cyacke BNacT1

Cy[iyja cy orpaHH4Y€eHe UCKJbYYHBO Ha MPUMeHY NpaBa KakBo OHO jecTe. [Ipe-
Ma je/THOM IIOTJIe/Ty ,Ca CTpaHe" Ha TAKBO CXBaTarbe Cy/ICKe BJIACTH, ,[0]n this
account, the judicial role is minimally interpretive or evaluative; it is almost
entirely instrumental. Of course, even judges in this... category must engage
in some interpretation or evaluation when determining whether a statute...
should apply to a given set of facts. But this interpretation or evaluation is not
supposed to be especially reflective or creative. I will call this interpretation
of the judicial function ‘instrumentalist’ (Edlin 2010, 127).

MebyTum, npo6sieM ¢ ¢opMasrM3MOM je y TOMe LITO ce BUMe He o06ja-
IbaBa Ha aJileKBaTaH HAyMH OHO WITO cyxadje (6apeM y jefHOM 6pojy
c/ly4yajeBa) YUCTHHY pafe. JlaHac peTKo KO ocrnopasa JAa UAeHTUPUKOBambe
Y NpUMeHa IpaBa 3axTeBa HEKH OOJIMK BpeJHOBama KOju OTBapa Hpo-
CTOp 3a cyaujcky ,Kpeanujy“ IIpBu pasjior 3a ToO je IITO y NOjeAUHUM
cay4yajeBUMa 3Hauewe (HopMe) HUje oJipeheHo U ITO TeKCT Baxkehux nmpas-
HUX aKaTa He Npy»a jacaH WJIM He Npy»Xa HUKaKaB OATOBOP Ha KOHKPETHO
npaBHO nuTamwe. OCUM TOTa, CXBaTamke 3HaUYerma IPAaBHOT MPOIKCa 3aBUCH
0/l IPYLITBEHUX CXBaTarmka O CBpXaMa IPOMKCA U Of COLUjaJTHUX U JIMHT-
BUCTUYKHUX KOHBEHIIM]ja, a CBe OHe ce Memajy, Mako TEeKCT NpoInuca ocTaje
uctu (Hart 1994, 128-129; Tamanaha 2010, 178). Ctora ce y oapeheHumM
c/ly4yajeBUMa MOXe, 3ajefiHo ¢ Kes3eHOM, KOHCTAaTOBaTH Ja Cy ,3aKOHHU...
Takopehy, camo nosydabpukaT Koju ce JOBpIIaBa TEK CY[CKOM IIPeCys0M
U BeHUM u3BpliewmeM.. Cyn He ¢opmynuine uHadye Beh nocrojehe mpa-
BO. IberoB pap ce He cacToju caMo y ‘Tpakewy U ‘Hajlaxkewy IpaBa Koje
nocroju npe npecyzae” (Kensen 1951, 138-139).

Kaga ce TMM HecnopHUM JaTocTUMa QYHKIUOHHCAbha CABPEMEHUX CY-
Jl0Ba NMpUJ0/a YMbeHUIY [a HbUX0Be OJIyKe ayTOPUTATUBHO U (y caydajy
BPXOBHUX CyZ0Ba) KOHAUHO pellaBajy KOHKpPeTaH CIOp, OHJA CKENTHUIU-
3aM npema GpopMasu3My IocTaje jom Buine onpaszan.3’ Jep kaza omsyka
CyZa, Koja U3 U3HETHX pasJiora y jeIHOM CJIy4yajy Moxe Jia 6y/ie U OBaKBa U
OHAKBAa, Mak€ WJIU BUIIIE ¥ CKJIAy C TEKCTOM WJIM CBPXOM IPONHCA, jeJHOM
MOCTaHe NMpPaBOCHAXXHA, HEMIPOMEHJ/bUBA je U MpeJCcTaB/ba ayTOPUTATUBHO
MCKa3aHy BOJbY CYyZa [ia TEKCTY NMPABHOT aKTa MPUIHIIE 3HAaYeHhe YTBPHEeHO
npecyfoM. MHCTUTYLIMOHA/MIHA CaMOCTa/JIHOCT M HE3aBUCHOCT CY/ACKe BJIa-
CTH, KOja je OMKCaHa y APYroM OJiesbKy, ayTOPUTET Te€ BOJbE CaMO jolI J0-
JaTHO OCHaXYyje.

30 Taj ckemTHmM3aM HajGo/be CaXMMA YyBeHa dpasa Guckyma Xogiuja: ,Ko rog
KMa afco/yTHY BJACT Jja TYMa4yu GMJIO KOjU MUCAHU WJIM peyjy U3paKeHU 3aKOH,
TO je OHaj KOjU je y CBaKOM IIOIJIeZly 3aKOHO/|aBall, a He OHAj KOjU ra je NpBU HaMHU-
cao wiu usroopuo” (Hoadly, Benjamin. 1717. A Sermon Preach’d before the King
at the Royal Chapel at St. James’s on Sunday March 31. 3" ed,, 12. London: printed
for James Knapton, npema /Jlyx6ypy 2013, 19).
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[IpeMa ToMe, aKo ce NPEeTHIOCTABH /A je TyMayerwe IIpaBa akTUBHOCT Koja
[OCTOjU MPHJINKOM CBaKe MpUMeHe mpapa’!, GopMainsaM MOXKe HCIPABHO
Jla OIHMIIe CaMO OHO IITO Ce JiellaBa y HECIOPHUM, JIAKHUM, je/IJHOCTaBHUM
cl1y4ajeBMMa IprMMeHe npaBa. MehyTumM, nocroje v ciy4yajeBd y Kojuma J1o0-
JIa3y /10 CIIOPOBA NMOBOJOM NPABHOT MUTAaKa, KOjU Cy, KaKO Besu XaprT, ,He-
HOTIYHO MPAaBHO PeryJrcaHy, (1) KoJ KOjux cyAuja uMa HeusbexaH ‘0NyH-
CKM’ 3ajlaTak Jila cTBapa NpaBo, TAaKo Jja LITO ce 00jeKTUBHOT NIpaBa THUe,
MHOTH CJIy4ajeBu MoOry Ja OyAy pelleHH Ha jefiaH, UM Ha JAPYyrd Ha4yuH"
(Hart 1994, 274).32 To cy TaKo3BaHH , TEIIKU" CJyYajeBHU.

IlocToju BUlLe pasJiora 3a NOCTojambe TEIIKUX caydajeBa’s, ol KOjux cy 3a
OBY paclipaBy HajpesieBaHTHHja /1Ba, Koja cy Beh HarosemreHa. To cy jeanyka
HeojpehenocT® u nudusn6HIHOCT (06OPUBOCT, OTKJIOHUBOCT) MPaBHUX
HopMu.>® Y npBOM Cj1y4ajy, 10 CIOpOBa MOBOJOM IPAaBHOT IMTakbha J0J1a3u
360T HeCaBPIIEHOCTH je3uKa (6110 IPUPOLHOT, GUJI0 MPABHOTEXHUYKOT). Y

31 MIro je njeja koja je manexo o onwrenpuxsaheHe. 3anpaBo, HAa APYyroM Me-
CTy 3acTyma ce CTaB, JoAylle U3 AUJAKTUYKHX, a He U3 TEOPHUjCKUX pasJiora, Aa je
TyMaueke aKTUBHOCT YHjH je UCXOA yTBphUBake HOPMaTUBHOI 3HaYeHha NPaBHOT
TEKCTa y chopHuMm cayvajesuma (Bacuh, JoBanosuh, [lajoBuh 2016, 326 u.z.). Unak,
y KOHTEKCTY OBe paclipaBe Ta TeOpHjcKa KOHTPOBep3a HUje oJ 3Ha4aja jep HUjeJHO
0/l /iBa CTAaHOBMILUTA He NOpHUYe Ja je, 6apeM y HEKUM C/IydajeBUMa, TyMaderbe
,KpeaTHBHA" aKTUBHOCT KOja MOXe /ia 0NyHhaBa U pa3Buja Baxehe mpaso.

32 Cnnuno Besw u Pas: ,Because of the vagueness, open texture, and incompleteness
of all legal systems there are many disputes for which the system does not provide
a correct answer. Even if it rules out certain solutions as wrong, there are others
which are neither wrong nor right in law*“ (Raz 1979, 113).

33 Paznosy 3a mojaBy TeWIKMX, CHOPHHX C/y4ajeBa OMIIMPHO Cy OMUCAHH Y
Bacuh, JoBanoBuh, [lajoBuh 2016, 329-337, nako ce KOpUCTH JOHEKJIE ApyTayHja
TEePMHUHOJIOTHja ¥ OAHOCY Ha OBY KOja je CIIOMeHyTa y TEKCTY.

34 JlBa ocHOBHa 061MKa je3nuKe HeoApeheHOCTH CY HEjaCHOCT M BUIIE3HAYHOCT.
Jeman u3pas je HejacaH Kaja ,IOCTOje HeKe MojaBe (subjects) Koje HECYMHbHBO
obyxBaTa (MO3UTUBHU KaHAUJATH), HEKe Il0jaBe Koje HeCyMmHBO He oGyxBaTa
(HeraTuBHM KaHAUATH) U Tpeha Kiaca 1ojaBa 3a Koje ce ca CUTypHouUrhy He Moxe
pehu ga npunajajy mpBoj WM ApYyroj rpynd nojaBa (HeyTpaiHU KaHAUAATH)®
(Alexy, Dreier 1991, 74-75). Ctora TakBY U3pa3y He Jiesie HA KJIaCMYaH CEMaHTH4-
KM Ha4yMH CBe I0jaBe Koje JIeHOTHpPAjy Ha /iBa Jiesia — Ha OHe Koje cy oGyxBaheHe
IEeroBUM 3HauelmeM U Ha OHe Koje Hucy. Koz bUX 0CToje M paHUYHHU C1y4ajeBU
3a Koje ce He 3Ha Jia JIU Ce 10jaM Ha BUX ofHOCH Wau He (Burns 1991, 3). C apy-
re CTpaHe, jeflaH U3pa3 je BULIe3Ha4yaH (MMoJIMCeMHUYaH) KaJla MMa BUILE pa3/IUyU-
THUX, IPeM/Ja NOBe3aHUX 3HA4YeHa (Ha MPHUMep, PedH ,ApKaTU" — ,ApKaTU opyxje”,
LAPXKATU CTOKY", ,ApKaTU MepZieBUHe" WUTA.). BullleaHayHU KM3pasu ce ynpaBo IO
TOj ,[I0BE3aHOCTH" PA3JIMYUTHX 3HAYEHA PA3JIMKYjy 0Jf XOMOHHMMa, KO/, KOjUX je/iHa
KCTa pey UMa NOTNYHO HeloBe3aHa 3Hauewa (Ha nmpumMep, ,CTO" Kao 6poj u ,CTo"
Kao KoMa/J| HaMellTaja).

35 Nudusubunnocr (defeasibility) unu, Kako ce y TeKCTy IpeBOAHM, ,060pUBOCT"

WJIH ,0TKJIOBUBOCT" MPaBHUX HOPMU jeCTe KapaKTepUCTHKa BehuHe NpaBHUX CHU-
cTeMa /la OHHU KOjU TyMade U NMPUMeHYjy MpaBo MOry, y oApeheHHM KOHKPETHUM
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JIPyTOM CJIy4ajy, je3UK MpaBuJia Koje Tpeba NPpUMEHUTH je oapeheH, aiH je
Kpajibu UCXO[J, IpHMeHe Y KOHKPETHOM CJ1y4ajy Ha HeKU HauWH NorpellaH,
arncyp/aH Wid HenpaBuyan.®

Hajnociie, ounrsnesiHa je unmbeHHULA Jla ce U3 TUX pasJsora, GeHOMeHOJI0-
KK IOCMATPaHO, MOXeE YOYUTH Jla CABPEMEHHU CYAOBU NPUIUKOM BPLIEHA
ajjynukatBHe ¢yHKOuje (1) mpuMmemyjy mnpaBo, (2) pomymyjy mnpaso,
(3) cTBapajy mpaBo y ckjaay c nocrojehum mpaBoMm u (4) cTBapajy mpaBo
cynpotHo nocrojehem npasy (Barber 2000, 142 u.x.)%” Te he crora akTuB-
HOCTH cyAa (2) Ao (4), kKoje NOTeHIMjaJIHO MOTY CY/[ICKY BJIaCT MPETBOPUTHU
y BpLIMOLA peryjaTuBHe QyHKIMje, GUTH YKPATKO UIYCTPOBAHE.

4.1.1. [lonyHa npaBa

[IpuarKoM peliaBama NPaBHOT UTakha y BpLIEwY aJljyAuKaTUBHE QYHK-
1iMje, CYZl0BU y 06pasJiokemrUMa Ipecyie U3JaKy CBoje BUDewe pelierma
TOr IMTama, OJHOCHO IpaBa Koje npuMmemnyjy. U3maramwe nocraje Buiie of
NYKOrI NOHaB/balha HOPMHM U3 HM3BOpa NpaBa y OHUM CJy4yajeBHUMa Kaja,
Ja To ¢opMy/uilieM IOMajJo TPUBHjalHO, CYLOBH KOpHCTe ,JOIYHCKe",
npenusupajyhe peun y ofHOCY Ha pedH Koje ce HaJjase y Baxehoj, perumo
3aKOHCKOj, HOPMH Jia 61 06PasJIoKUIM 360T Yera NpUMekbyjy Ty HOpMY Ha
yTBpheHO YNbeHNYHO CTalbe Y KOHKpeTHOM cropy. To je Hapo4yuTO cay4aj
KaJia je TEpMUH Koju Tpeba ,JONYHUTH" HejacaH, 6yayhu Ja nojaBa Ha Kojy
ce oJJHOCH ,FpaHHUYHA“, TO jecT Ja HUje jacHO JAa JIU je TepMUH AEeHOTHpa
WJIY He.

ciy4ajeBUMa, ja ad hoc ofCTyIe of MpUMeHe MPaBUIIa, yCIoCcTaB/bajyhu u3yseTak
0[] 1bera, ako 6M y TAaKBOM CJIy4ajy UCXOZ MPUMeHe NMpaBuja 6M0 0361/bHO Helpa-
BHUYaH, Kpajie HemnoxesbaH WK ancypzad (Schauer 2013).

36 Yyuu ce ga je pasJior Koju je 3ajeJHUYKU 3a 06a HaBeJleHa OCHOBA 3a CIOp-
He c/lyyajeBe caMa NPUPOJA je3MKa WM, NpeLU3HHUje, oJHOCa U3Mely nojMoBa U
[ojaBa Koje I0OjMOBHMMaA HACTOjUMO Ja ,06yxBaTUMO". CBeT Huje, monyT JleroJjeH-
Jla, cacTaB/b€H O] nojasda Koje Cy OABOjeHU ,eHTUTETH (Kao Jiero Kolke), Koje
OH/Ia MO’)KeMO MMeHOBAaTH, CBAKy CBOjUM TepMHUHOM/MojMoM. U Ta oco6uHa je3rka
pedekTyje ce u 'y jesauduxkuM popMysanyjama npasuia. Kao mro Xapt npumehyije:
,[0]apebene dakTHUKe cuTyaluje Hac He Yekajy 6eh odeojeHe jedHe 00 dpyaux, u 03-
HaveHe Kao c/y4ajesu onwmez npasuad 4vja je IpuMeHa y NUTakby; HUTHU NPAaBUJIO
MOXe CaMo Jia HaM IIoKaxe c/lydajeBe Ha Koje ce ogHocu” (Hart 1994, 126).

37 BapGepoBa TakcoHOMM]ja OJJHOCA CYACKHMX OAJIyKa MPeMa 3aKOHY je C0XKeHHja.
OHa je y TEKCTy II0jeJHOCTaB/beHA U JJOHeKJIe pedopMyrcaHa U nogceha Ha oHy
KOja je y Hallloj TeOpHUjU NPUJIMYHO [03HATA, MaJia He Mame HejacHa, Ha OfJIyKe
preater legem, secundum legem i contra legem (yn. Cnaunh 2021, 34). Unak, oBzie y
[IPpBOM IIJIAHY HHje Jla ce NpeLU3HHUje O4peJH IO/ KOjUM YCJI0BHMMAa HeKa OZJIyKa
Crnazia y HeKy oJi OBHX ,BpCTa“, Beh Jla ce yKaxke Ha pas/iMYUTe CUTYyalHje ¥ Kojuma
CYA0BH, NPUJINKOM OZJIy4YHBama, A0NyHaBajy, Memajy UK CTBapajy Npaso.
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[Ipumepa pazau, yianoMm 348 K3 Cp6uje mpomnucaHo je ciaezehe: ,Ko
HeoBJIalINeHO HOCH BaTPeHO OpyXje, Ierose JieJ0oBe, MyHULH]Y, €KCILIO-
3MBHe MaTepuje WM MUHCKO-eKCIIJIO3UBHA Cpe/iCTBa, Ka3HUhe ce 3aTBOpOM
o[l Be 0 JABaHaecT roauHa. [IpuMemyjyhu Ty HOpMY y jeJHOM CJIy4ajy,
Anenauvionu cyn y beorpasy y o6passioxemy mnpecyze HaBoau: ,Paama
HeoBJlalINeHOr HOIeka MOXE Ce CacTojaTH y TOMe IITO OKPHUBJ/bEHU
HeoBJslamheHO HOCH BaTpPeHO OpyXje y JBOPMIITY IMopoauyHe Kyhe.*® W3-
rJieJla MU /ia je Ha IPBY IOIJIe], HECIIOPHO /ia 3aKOHCKAa CUHTarMa ,Holleme
Opy’Kja“ He MOKPHUBA CBE CUTyaljdje y KOjuMa JJOCJIOBHO MOXe /ia Ce IIpuMe-
HH, Ha IpUMeD, Ka/ia BJIACHUK JI03BOJIe 33 JpXKale BaTPeHOT opy»Xja ,HOCH
opyxje“ u3 cobe y coby, a BepoBaTHO U KaJia ,HOCH opykje“ u3 kyhe y jieTwy
KyX{BbY Y JBOPULITY, Y K0jOj ce Hajla3u opMapuh y KojeM ra 4yBa. YuHU MU
ce Jia je cuTyalnyja o Kojoj ce udjacHuo OKpy»KHHU CyJi TpaHU4Ha, TO jeCcT Aa
yJla3y y TaKO3BaHO ,IIpeJiBOpje” 3aKOHCKOT IojMa ,HollIemhe opyxja“ Te Ja
je y TOM CMHCJly HejaCHO Jia JIU Taj TEpMUH O3HayaBa Ty CUTYaLUjy UJIH He.

Crora HaBeJleHa pedyeHHLla U3 06pasJioKewa Npecyse ,JA0BpllaBa“ 3Ha-
yere 3aKOHCKe oJipe/ibe Y KOHKPETHOM CJ1y4ajy, aJli UCTOBPEMeHO MOXe Ja
bYHKIMOHUIIE U KA0 MPECKPUNITUBHU MCKa3, Kao GO Koja Jpyra nmpaBHA
ojpes6a Koja febHHUIIE 3HAYehe HEKOT TepMUHA. U Aa ce y ToM cMucy,
y cneuudUYHOj CUTYaLUjU 3a KOjy je HejacHO Jia Jiv je JleHOTHpaHa 0jMOM
JHolllelke opyxja“, oH yoyayhe mpuMemyje, 6aml Kao LITO ra je IpUMEHUO
CyA, KOjH je 10 TOT MCKa3a JIolIa0 TyMadyelheM U BpeJHOBameM oapeheHux
WHTepeca U U/beBa WM Ha APYyry HAa4MH.

W3 Tor pasjiora, UMajyhu Ty npecyay Ha yMy, jacHO je Aa TyMademwe Ipa-
Ba y c/y4ajeBMMa CIOpPOBa OBOAOM IIPABHOT NHMTamba U3a3BaHUX je3UYKOM
HeogpeheHowhy KaTkaj Jojaje MHCAaHOM (3aKOHCKOM) HNPaBHOM TeKCTY
jeflaH BpJIO BaXkaH /le0 — ayTOPUTATHBHO NMPOTYyMa4yeHO 3Hauerme TOI TeK-
CTa, KOje Ha NMPBU NOIJe/ HUje BUAJ/bUBO W3 HErOBOT JOCJOBHOT, je3UYKOT
3Hadema. Jep, Kako Kaxe ['apzHep, ,y TEKCTY HeMa nponuca 6e3 yTBpheHor
3Hauemwa“ (Gardner 2012, 123-124), a npaBHO peJieBaHTHO 3HAUYEHE je OHO
KOje je Ha OCHOBY 3aKOHCKOT TeKCTa YCTAaHOBUO U TEKCTY NPHUIIMCAO, ayTO-
PUTATUBHU TyMad, TO jeCT CYA.

4.1.2. CtBaparbe npasa y CK/1aay C rnpaBom
Jpyra cuTyarnyja y Kojoj U3JIoxKeHO BUDeme pelllermha MPaBHOT MUTAKkA

1ocTaje BHIlle Of NYKOT ,lIpecjuKaBatbha“ HOPMHU U3 M3BOpa IpaBa MOCTOjU
KaZia je cyAuja, o Hy»/J1, TpaBHU HHOBaTOp. To ce foraha y cBakoM mpas-

38 Tpecyga Anenaupmonor cyga y Beorpagy Kx. 2441/11 og 20. 6. 2011. (npema
Tpewmes 2013, oga. 134).
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HOM CUCTEMY Y KOjeM MOCTOjU AYKHOCT HaJJIEXKHOT CyAHje Jja pelld Crop
KOju ce IIpeJi lbUM NOKPeHe, a KaJla Baxkehe mpaBo He Npy»xa pelierme 3a Taj
criop.?® Ped je o nmonywaBarby NMpaBHUX NpasHUHA. TakBa ,lIpaBOTBOpayKa“
yJiora cyAyje Npu3Haje ce 1 y OHUM IPaBHHUM CHCTEMHUMa Y KOjUMa Ipele-
JIeHT HUje NpU3HAT KAao ayTOPUTATUBHO OILITE NPABUJIO jep ce M0Ja3U Of
NpeTHOCTAaBKe Ja Y TUM CHUTyalMjaMa He IOCTOju o6aBe3yjyhe onurte npa-
BUJIO KOje je CyZ Ay>KaH Ja NpUMeHH Y KOHKPEeTHOM CJIy4ajy, Te Aa je oHJa
,OBJalheH" 1a CBOjOM OZJIyKOM CTBOPH NPABO M MPAa3HUHY NomnyHU. Ha Taj
HaYMH, CTBapame NpaBa 0 CTpaHe CyAa je y CKJIaAy ¢ BakehuM mpaBoM.
[Ipumepa pajy, y HalleM MO3UTUBHOM IIPaBY YrOBOP O MOKJIOHY HHje U3pH-
yuTo ypeheH. Ctora cy ce, pellMo, IpaBuja O OMO3UBY TOT yroBopa ycTa-
JIMJIA KPO3 CYACKY IPAKCY, Koja ce y TUM NpUJMKaMa 0CJama Ha oJpejoe
Cprnckor rpahaHCKOT 3aKOHHKa WM ONMIITer UMOBUHCKOT 3aKOHHUKA.

MebyTumM, noctoju jejlaH MMaHeHTaH NPOGJEM C KOHLENTOM NpPaBHUX
Ipa3HUHA, OAHOCHO C pa3/IMKoM H3MeDy IpuMeHe U CTBapama NpaBa, Koja
Ce Ha TOM KOHIENTY 3acHUBa. O6UYHO ce KaXKke Jja ce CyA, Kao ayTOpHUTa-
TUBHU TyMau paBa, IpeTBapa y HBeroBor CTBapaoLa Kajia CBOjy OAJIYKY He
MOXe Jla 3aCHyje Ha GMJI0 KOM KOHBEHLIMOHAJHO IPUXBAT/bMBOM je3UYKOM
3Hadekby NPaBHOT TeKCTa. AJM Ta TpaHULA je MOHeKaJ M caMa HejacHa.
UnycTpoBahy pevyeHo jeAHUM NpUMepOM U3 Hallle KpUBUYHOCY/CKeE TpaKce.

Ynan 251 KpuBuuHor 3akoHuka CpGuje (HeCaBECHO MpyKarbe JieKapcKe
nomohu) rnacu: ,(1) Jlekap Koju mpu npy:kamy JieKapcke nmomohu npume-
H{A OYHUIJIEJHO HENOJO0OHO CpPeACTBO WJM OYUIVIEJHO Hemnojo6aH HauuH
Jleuerwa WK He IPUMEHU o/iroBapajyhe XUrujeHcKe Mepe WU YOIIITe 04u-
[JleJHO HecaBeCHO NOCTyNa U TUMe NPOoy3pOoKyje Noropliame 34paBCTBEHOT
CTama HEeKOr JINIA, Ka3Huhe ce 3aTBOPOM OJf TPU Mecela [0 TPH roAuHe.”
Hapaswe, y ywiany 253 (HeykasuBame Jiekapcke nmomohu) croju: ,(1) Jlekap
KOju NPOTHUBHO CBOjOj AYKHOCTU 0J0Uje Ja yKaxe JIeKapcKy moMoh Jidny
KojeM je TakBa MmoMoh moTpe6Ha, a Koje ce HajJla3u y HENOoCpeAHO] oma-
CHOCTH 3a XKMBOT WJIM ONACHOCTH HaCTylama TellKe TeJleCHe MOBpeje UIU
TEIIKOT HapyllaBamwa 3/paBJ/ba, Ka3HUhe ce HOBYAaHOM Ka3HOM HJIM 3aTBO-
poM 0 ABe roguHe.”

Kaja je ogiyurBao o 0/[rOBOPHOCTH CTOMATOJIOTA 32 ZeJio M3 WwiaHa 251,
OkpyxxHU cyf y Beorpany je y o6pas/ioxkerby HaBeo CTaB KOjUu MMa U3IJIE],
onmrter (MHTepNpeTAaTUBHOr) MpaBWja Ja ,KPUBUYHO JI€JI0 HECABECHOT

39 Ta gyxmocT je mpomucaHa yak M HarosieoHOBMM rpahaHCKHM 3aKOHHKOM
(un. 4), xojuM ce cyaujamMa 3abpamyje Ja ce y npecyjama M3jallibaBajy MyTeM OIl-
LITHUX oApenada.
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Ipy)arma JieKapcke noMohu Moxke U3BpIIUTH U croMaTtosior'*’ Takas cTas
ce He MOBe3yje C AejioM U3 4iaHa 253 jep ce y mweMy Jiekap ,lojaBbyje”
Kao aKTUBHHU Ipy:KaJsal, TOMONU 3a KOjy ce He oueKyje Jja je KOMIIETEHTHO
MOXe MPYXKUTH cToMaToJor. Mnak, npuiukoMm jesa u3 4iaHa 251 ,1ekap”
MOKe OUTH M CTOMATOJIOT, IITO je ¥ CYPOTHOCTH C NMOCTOjehuM je3ndYKuM
KOHBeHIMjaMa (aJ1 U ca cuCcTeMCKUM TyMaueweM K3). CTora ce yuHM fAa
je OKpYy>HHM Cyj, U3allao U3 OKBUpPA je3UYKOr U CUCTEMCKOI TyMadewa U
CBOjUM IIPAaBUJIOM ,,CTBOPHUO" HOBO KPUBHUYHO JieJio. Tpeba HarJacuTH Ja ce
TO OTO/IMJIO ¥ KPUBHUYHO] MaTEPHjH, Y KOjoj je, 360T IpUHLIMUIIA JIETAJIUTETA,
TAKBO ,,IOMYHCKO 3aKOHOJABCTBO" U3PUYUTO 3a0pakbEeHO.

He >xesMM HadesHO Ja OCIOPUM MCIPABHOCT pacyhuBama Cyfa y KOH-
KpPeTHOM CJ1y4ajy. YoCTajloM, CTOMAaToJIo3U Jseye 000/bera 3yba U ycHe
AyIl/be Te CXOAHO TOMe MOTYy U HecdaeecHo ja Jiede U THUMe IOoropuiajy
3/lpaBJ/be CBOjUX NalujeHaTa. Takohe, Moryha cy ¥ TyMadyera OBOT IOCTYIIKa
CyZa, IpeMa KojuMa HHje ped 0 NoNyHaBakby NPa3HUHE jep TEPMUH ,JieKap",
y3€T y HajIlupeM CMHUCJIY, MOXe [a JAeHOTHpa U cTtoMaroJsore. OHO WITO je,
Ha Kpajy KpajeBa, BaXHO je Jia HaBeJeHU NIpUMep WIyCTpyje KOJIMKO je rpa-
HuLa u3Mehy Tymadera U CTBapama IpaBa, Kao U u3Mehy HeospeheHOCTH
NpaBHOI TEKCTa U NpaBHe IpasHUHE HOTOPHO MarJIOBUTa, U Yy MHOTUM
cly4yajeBUMa MOAJIeXe NMPOLEHU U eBajlyalldju OHOra KO JOHOCH OZJIYKY.
MebyTum, Kaza oJi/IyKy LOHOCH CYZ, OHa je IpaBHO o6aBe3yjyha, HE3aBUCHO
0J] TOra Jia JI1 je Cy[, MpeKopayMo cBoja oBjalihewma TyMaya npaBa U MOMy-
HUO Ipa3HUHY, Koja To y cTBapu HUje (Liebwald 2013, 405; Duxbury 2013,
7). CTora, He3aBUCHO O/ YMHbeHHUIe /la JIU je y OBOM CJIy4ajy ped O CTBapamwy
WJW [OINYyHU IIpaBa, IpUMep IOKa3yje KOJIMKO je, IOTEeHLUjaJIHO, peryJa-
THUBHA QYHKI[Mja UMaHEHTHA Cy/|CKOj BJIACTH, YaK U y KPUBUYHO] MaTEPHUjU
y KOjOj je, 10 IPUPOJU CTBAPH, CYA HajBULIE OrPAaHUYEH je3UKOM 3aKOHa.

4.1.3. CTBaparbe npasa cyrpoTHO rioctojehem npasy

Y cnydajeBMMa y KOjUMa OLleHH fa 61 A0C/J0BHA IPUMeHa Nponyca uMa-
Jla HellpaBe/lHe WJIM allcypAHe UCXo/e, cyJ he mpecyAoM KpeHnpaTH OINILUTe
NpaBUJIO KOje je ¥ CyIpOTHOCTH C nocTtojehum npaBoM. Beh cam o6jacHuo
Jla ce y MpaBHO] TEOPHjU TAKBO MOCTyIame pasjallitbaBa KOHLENTOM JU-
Gu3M6UIHOCTH (060PUBOCTH, OTKJIOKUBOCTH) paBHUX HOpMU.*! Taj KoH-

40 pememe OxpyxHor cysa y Beorpagy Kx 553/09 on 24. 2. 2009. (mpema
Tpewes 2013, oga. 118).

*1 Ynave, koHuenT JUPU3UGHIHOCTH Ce He NMPOyYaBa CaMoO y MPABHOj TEOpHju

Hero ce, y jour Behoj Mepy, pa3MaTpa y caBpeMeHO0j JIOTULH, TEOPHjU apryMeHTalLje
Y JpyTUM CPOJHUM AUCLUILJIMHAMA.
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LIENT je, y TEXHUIKOM CMUCTY, y dri030dCKU JUCKYpC yBeo XepbepT XapT
(Hart 1949, 171, 175). beroBa ,cyumTrHa“ ce HaXoiU Y CTApoj UAeju Ja ce
ONUITUM NpPaBUJIOM He MOTY ypeJUTH CBe XXUBOTHE CUTyalUje Ha Koje
Ce OHO OZJHOCH a /la Ce Y UCTO BpeMe M30erHy Helo>Xe/bHH, HEMOPAJIHU
WJIM HelIpaBU4YHU UCXOAY NpUMEHe NpaBUJia y CBE U je[lHOj peryJncaHoj
cutyauuju. Ctora Tpeba AOMYCTUTH OHOME KO MPUMEYje ONILITE MPaBUJIO
Jla y TaKBUM CHUTYyalldjaMa YCIOCTaBU U3y3eTaK 0f, MpaBuJa, Kao WITO je
TO, IpUMepa paAu, YYMHUO ANeslallMOHU CYA, ApxaBe Hbyjopk y yyBeHOM
cay4vajy Riggs v. Palmer,** xaja je, cynpoTHo oJpen6ama Taja Baxeher 3a-
KOHa 0 HacjsehuBamy, TUIIMO YHYKa MpaBa Ha Haciebe, cTedeHOT TecTa-
MEHTOM, M3 pasJiora UiTo je ocyheH 360r y6uCTBa CBOT Jie/ie, KAa0 OCTaBU-
ona.

Kao nmpumMep cTBapama NpaBa Koje je CyIpoOTHO jacHOM je3uKy Bakeher
IpaBHOT aKTa, mocayxuhe jeJjan ckopauby npaBHu cras*® BpxoBHor kaca-
yuoHor cyaa Cpéuje (BKC). Haume, y ctaBy 2 wiaHa 433 3aKOHUKA O KpU-
BUYHOM NOCTYNKY** CTOju: ,¥Y KOPUCT ONTYKEHOT a6y MOTy HU3jaBUTH U
HEeroB OpavyHU JAPYT, JHIE C KOjUM KUBH Y BAaHOPAYHOj WJIM JIPYTOj TPaAjHO]j
3ajeJHUILM )KUBOTA, CPOAHUIIM 110 KPBY Y IPABOj IMHUjH (...) @ POK 3 a0y
Teye o/ laHa Ka/ia je ONTYKEeHOM, OJJHOCHO Her0BOM GpPaHHUOLy A0CTaB/beH
npenuc npecyze.“ BKC je, moBogom Tor usnaHa, 2018. rogune ycBojuo cienehu
npaBHH cTaB: ,IIpoTuB ocyhyjyhe mpecyze KojoM je OKpHUBJ/bEHH OIJIAlIEH
KPUBHM 300T KpUBUYHOT Jies1a KOje ce TOHU MO0 CIyXKOeHOj Ay>KHOCTH, HHje
Jl03BOJbEHA Ka/1ba CyNpy>KHUKA OKPUBJ/HEHOT Y KOPUCT OKPHUBJbEHOT, KaJa
CYNPY>HHMK y MOCTYIKY MMa CBOjCTBO oluTeheHor. 4>

OuursesHo je ga je craB BKC (ako je cynpyxHuK omrtehenu, HeMa npa-
BO Ha a6y y KOPUCT OKPUBJbEHOT) CYNPOTAH je3UYKH jaCHOj 3aKOHCKO]
oJipeoy (CynmpyKHHUK MOXEe W3jaBUTH KaJlby y KOpUCT onTyxeHor). He
MIOCTOjU je3NYKO TyMauerme KOjuM OU ce 3Hauere Baxkeher mpomnuca ToJIHUKO

42 Riggs v. Palmer, 115 N.Y. 506 (1889).

43 Hako y TOM CJIy4ajy HHUje ped O Ipecyyd Hero o NpaBHOM CTaBy, TO He yTHUYe
Ha [VIaBHY [IOEHTY, a TO je Jia CyJ, TUM CTaBoM Mema nocrtojehe npaso. Kaga je peu
0 MpaBHMM CTAaBOBMMA HajBHUILHX CyZ0Ba Kao MOTeHLHjaJHOj GOpMHU BpLIEHA pe-
rys1aTuBHe QyHKIUje CyACKe BJIAcTH, CMaTpaM Jia OHa HUje y AyXy LieHTpaJlHe Te3e
OBOT' TEKCTA Jja je peryJaThuBHA QYHKLHja NPUPOLHU ,IPOAYKETAK" U MOXKe/bHA
MocJ/ieiNIa BplIeka aijyiuKaTuBHe OyHKUMje. MehyTHM, Kako MHTeHIWja HUje Ja
ce pacnpaBa BOAM 0 MOJa/INTeTUMA Bplieka Te PYHKIHje Y KOHKPETHOM NPaBHOM
CUCTeMY, Ha OBOM NUTamy ce Hely 3aJp>kaBaTu.

* Cn. znachux PC 72/2011, 101/2011, 121/2012, 32/2013, 45/2013, 55/2014,
35/2019, 27/2021 - oanyka YC u 62/2021 - oanyka YC.

45 [ToMmeHyTH paBHU CTaB je HaBeJeH Ha ocHoBY Crmauh 2021, 30.
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»pacTeryio” ga JoBeje TyMaua [0 TaKBOI HOpMaTMBHOI Mcxoza.*® Crora ce
passio3u koje BKC HaBoAM y NpUJIOT CBOM CTaBY U He OJHOCE Ha je3UK Npo-
nvca Beh Ha OHO IITO GM MPaBHUIM HAa3BaJlU HETOBUM ,AyXOM", a IOHEKJIe
U ,CUCTEMOM",

Ynan 433 3KII ynyhyje Ha To Aa 6payHu ApPYyr KMa MPABO /A YI0XKH KaJ-
0y Y KOPHUCT ONTYKEHOT OpavyHoT Jipyra 6e3 063upa Ha To Jia JiH je omrteheH
HEeroBuM JiesioM uad He. U To He cnopu HU BKC. Unak, cynpoTHo jacHOM
je3SMYKOM 3Hauyemy TeKCTa 3akoHa, CyJ ycTaHOBJ/baBa HOPMY Jia CyNpPY>KHU-
L4 KOju cy owTeheHHU [eJIOM OKPUBJ/bEHOT HEMaAjy MPaBO Jia YJI0XKe Kajaoy
Yy KOPUCT OKPUBJLEHOT, U TO N0O3UBajyhu ce Ha pasJiore Koju ce TU4y Mpo-
LleCHOT I0JI0Xaja olITeNeHOr jep je OH ,Ha CTpaHU jaBHOT Tykuoua“. Ctora
je ’UXOB NMpPaBHU UHTEpeC, pe30Hyje CyA, NpeTexaH y OJJHOCY Ha HeroBo
MpaBo Jla U3jaBU KaJby y KOPUCT OKPUBJHEHOT Te Jia U3jaB/bUBakbe Kajibe
JIOBOJIU 10 ,Melllara MpolecHUX yjaora“ U y ToM cBeT/y, pa3/ioKHO 3BY4YU
nuTame Koje BKC mocrassba: ,Ykonuko omreheHu UsjaBu xKanby y KOPUCT
OKPHUBJBEHOT, [..] a /1 je HA Taj HAYMH OAYCTAO Of MpeJJiora“ ako je pey o
KPUBHYHOM /JIeJIy ¥ KOjeM Ce TrOoberbe Ipey3uMa Mo MPeJJory, OAHOCHO Of,
,OIITY?KHHIle Ha OCHOBY Koje je moHeTa npecyzaa“? (Cmauh 2021, 33). Peyjy,
JloCcJI0BHA NpuMeHa oape6e yaaHa 433 3KII, y Be3u ¢ kojoM je BKC 3ayseo
NpaBHU CTaB, 0BeJa OU /10 aNCypAHOT HUCX0Ja Y CAy4ajy Kaja je Cynpyx-
HUK/L]Ja OKpHUBJbEHOT ¥ UCTO BpeMe U omTeheHu/a. A To je jeiHa o TUNUY-
HUX CHUTYyallyja y K0joj je BaxKkelbe OIIITe HOpMe ,,000pHUB0O” YCTaHOB/bEHEM
H3y3eTKa.

4.2. Paznor U3 npupoae npaBa

[IpecKpUNTHBHU KCKa3u M3 00pas/ioXkemwa CYACKUX NpecyAa, KojuMma cy-
JI0BU JIONYYjy WJH ,CTBapajy” npaBo nocTajy o6aBe3yjyhe nmpaBHe HOpMe
Uy 6yayhyuM CIMYHUM cjydajeBHMa camo nod yc/1080M JAa ce Taj, IpecysoM
,AOTNYHEeHN" TEKCT 3aKOHA MJIM HOBOCTBOPEHU OMNLITH NPECKPUNITUBHHU UC-
Ka3 Koj! je ,IpeleleHTHU" CyZ, IPUMEHHUO IPUXBATH U NIPUMemYje oJf CTpa-

#6 Y3 Tor passiora Cnauh Taj npuMep KOPUCTH KAaKO GY CKPEHYO MaXKEby Ha PasJiu-
Ky uaMebhy tymauemwa u koncmpykyuje (Cnaunh 2021). Mako cy werosa 3anaxara y
TOM CMHCJIy MHCTPYKTUBHA, Ha buMa ce Hehy 3agpxaBaTu. Kao mto cam Beh ckpe-
HYO Ny, y pajly ce TakBe CUTyalMje 00jallbaBajy eMIHMPHjCKOM YHUHEHHULIOM
Jla Cy OITe NpaBHe HopMe AuU3UOUIHe (0OOpPHUBE), TO jecT Ja CyJOBH, Y
cJly4ajeBMMa y KojuMa 64 BUX0Ba IpMMeHa IpoM3BeJia U3PasuTo HellpaBUYHe WU
ancypZHe nocneaune, GopMyauily U3yseTKe KojuMa UX 3aobusase. /[la ju ce Taj
npoliec MOXKe KOHILIeNTyaJU30BaTH Kao KOHCTPYKILUja, HUje NHUTakbe O CyLITHUH-
CKOT 3Hayaja 3a TeMy paclpase.
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He NMOTOWHUX Cy[l0Ba Y CJIMYHUM C/y4yajeBUMa Kao ayTOPUTATUBHO MPaBUJIO.
Tek mox TUM yCJOBOM, OH jeIHAaKO NOCTaje MpPaBO Kao M CaM 3aKOH Kojer
JIOTyHhaBa UJIM Meha. A /1a JIM je ¥ KaKo TO yonuuTe Moryhe y jefHOM nmpas-
HOM CHCTEMy Yy KojeM TakKBa Ipakca HHje ¢dopMayjHOonpaBHO obaBe3yjyha?
Jla 64 ce Ha TO MUTae OATOBOPUJIO, IOTPEOHO je U3/I0KUTH HEKOJIUKO IIU-
poko npuxBaheHUX yBU/Ja CaBpeMeHe TeopHje MpaBa 0 IPUPOAU MpaBa.

HajBehu 6poj caBpeMeHHX NpaBHUX TeopeTHyapa U ¢usozoda, uiu 6a-
peM OHMX MO3UTHBUCTHYKe MpoBeHUWjeHuje?’, cnpemHo he mpuxBaTHUTH
»MUHUMaJINCTUYKY" Te3y 0 MPUPOAH NPaBa, y YMjeM je CpeHIITY HAeja Aa
je mpaBo 0COGEHH CHCTeM ONUITHX NPaBUJIa YHja je CBpXa Jia Ce MOoHAllake
JbYyAW Y APYUITBY ycMepaBa (U olewyje) Ha jenHoo6Gpa3aH HauuH. Takobe,
KO/l MHOTHX ayTOpa Ta H/ieja o0 ,JIeraJHoCTH" mpaBa noucroBehyje ce uiu ce
HpOILIKpYje U Ha UJejy BJaZaBUHe MpaBa. THMe ce MOYeTHU cTaB oborahyje
BPEAHOCHOM KOMIIOHEHTOM, OJIMYEHOM Yy IpPeABUALUBOCTH U HU3BECHO-
CTH TOCJeUIIa JbYACKOT JleJlamka, Koje IPOU3NIa3e U3 ex ante peryucama
JAPYLITBEHUX OJHOCA MyTeM OMLITUX IPAaBHUX HOPMH.

W3 oBor 6a3uyHOr yBHJA CJeJu Jia [IpaBo, Kao CUCTeM NpaBuJa, CBOjy
rJaBHy QYHKIMjy MOXe Ja OCTBapu caMo II0J, YCJIOBOM Jia ce Ta MpaBH-
JIa y CTBAapHOM XHMBOTY OBaIlJohyjy y [OHOLIely NOojeAUHAaYHUX HOPMH
yjeiHayeHe caJp>KHHe, 3aCHOBAaHMX Ha BaxeNMM NpaBHUM INpaBUIUMa
Y KpO3 YCIIOCTaB/beHe IPABUJHOCTH y NOHAIIAKY KOje ce TUM IpaBUJIHU-
Ma ypebyje. To 3Hauu Aa ce y UCTUM CUTyalljaMa jeZlHO OIMIITE MPaBUJIO
IpUMelbyje Ha UCTH HauMH, OUJIO /ia ce Ta HOpMA NpUMeYje UHAUPEKTHO,
TO jecT ZOHOIIEemeM NojeJUHAYHUX HOPMHU UAEHTHUYHOr cajpxkaja, 610 Aa
je ped O JUPEKTHO] NPUMEHHU IIyTeM HMCTOBETHUX MaTepHUja/IHUX PaJHbU.
Kaga ce, MmehyTuM, jesHa onuita HopMa NpUMeRyje Ha pa3IM4yUTe HA4yu-
He y UCTOBETHUM CHUTyallUjaMa, OHJla Ce He OCTBapyje OCHOBHAa QYHKLHja
npaBa - Tafia IpaBo He ycMepaBa Jby/CKa [IOHalllakba Ha jeiHO06pasaH, pe-
ryJapaH W yHanpeJ NpeABU//bUB HAadMH. 3aTO MyKO MOCTOjare Bakehux
OMIUTUX HOPMH, UM POopMasHUX M3BOpa NpaBa, aKo CAeJUMO yBpPeXeHY
TEPMHUHOJIOTH]Y, HUje (jeZlMHO) OHO 1O 4YeMy Ce NMPaBHU CUCTEM DasIUKyje
oJ] Beh clIoOMUIbaHOI CHUCTeMa alCcoyTHe AMCKpelUje Hero je To U Aocae[-
HOCT Y yjeJiHa4eHOj IPUMEHU TUX ONIITUX NPAaBHUX NIPaBUJIa.

Ha 3nauvaj nocsienHe U yjejHaueHe IpUMeHe IpaBa yKasahy jou y HapeJ-
HOM, ZIpyTOM JieJly paclpaBse, a Ha 0BOM MeCTY IOTpe6HO je HarJIaCUTH jeJHy
,IIPAaBUJIHOCT" KO0ja MOpa Ja MOCTOjU Kako 6U YONIUTe HAacTao U MOCTOjao

47 Kako uctude MeTjy KpeMmep: ,IpaKTHYHO CBAKU NPABHU MO3UTHBUCTA... IPH-
nucyje npaBy GyHKIUjy fa ycMepaBa noHamame” (Kramer 2005, 6).
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npaBHU cucteM. OHa ce orJIe/ja y OCTOjaHOj MPUMEHH KPUTEpHjyMa noMohy
Kojer ce ofpebyjy camu n3Bopu BaxkehHxX ONIITUX MPaBUJa Y KOHKPETHOM
NpaBHOM CUCTEMY.

Tu kpuTepujymu 3a uaeHTHUPUKOBaK€e NpaBUIa, Kao gaxceAux npasHux
npaBuJ/a HaxoZie ce y GyHJaMeHTaJHOj HOPMU Koja UMa 00JIMK COLMjaIHOT
npaBuJa, Koje XapT Ha3uBa MpaBUJIOM NpU3Hawa. byayhu aa je y nutamy
COLMja/THO IPaBHUJIO, OHO ,,[TIOCTOjH CAMO Kao CJIOXKeHa, aJIi HOpMaJIHO ycarJja-
l1eHa Npakca CyA0Ba, 3BaHUYHUKA U MIPUBATHUX JULA ¥ UAEeHTUPUKOBALY
npaBa, ynyhuBamweM Ha u3BecHe kputepujyme” (Hart 1994, 110). To je
jelHa BpCTa couUjajsiHe KOHBEHLMje, KOjy CYAOBU U OCTaJU 3BAaHUYHULU
IpUXBaTajy, TO jeCT MocMaTpajy je ¢ MHTepHe Tauyke rieguinTa.*® [Jlakie,
NOCTOjame MpaBuJ/a NIPU3HaMWa je NMUTamke YUHEeHUL, a He CTBap carJac-
HOCTH C HEKUM BUINUM npaBuiom*® (Hart 1994, 110).

360r yera je oBa TEOpHjCKa HallOMEHA O MPUPOJAU IIpaBa 3HaYajHA y KOH-
TEKCTY pacnpaBe o ¢yHKIHjaMa cyAcKe BaacTu? OHa je BaKHa, Ipe CBera,
360r MOryhHOCTH Jia CyZACKa BJACT BPLIM PeryJaTUBHY QYHKIHUjy 4aK U
aKO CyJCKa NpakKca WM CYACKH NpelnefieHT He NpeJCTaB/bajy U3BODP Ipa-
Ba IlpeMa NpaBUJMMa Koja cy ¢opmasHo Baxeha y ck/aafy ¢ npaBUIOM
npusHamwa. Haume, 6yayhu fa je mpaBu/io NpHU3Hamba COLUja/HO NPABUIIO,
Jla 1eroBo MOCTOjalbe U CaZipPKMHA 3aBHCe O/, MpaKce 3BaHUYHUKA CUCTe-
Ma, Moryhe je Jla CyloBH yCBOje U NMPAKTHUKYjy NMPaBUJIO NpeMa KOjeM ce
Kao ob6aBesyjyha u Bakeha omuitTa npaBuJia y cBUM 6yayhuM ciayyajeBUMa
KOjU N0, BhUX NMOTNaAajy NpUxBaTajy NpaBMJIa Koja ce, TOBOAOM pelllaBamba
NpaBHOT NHUTaka, M0jaB/byjy y 06pas/ioxkemUMa MocTojeNux cyjckux npe-
cyna.>® U He camo ja je To moryhe Beh ce Tako HeIITo ojucTa U joraba,
TO jecT, yjeZiHAaUeHOM IPaKCOM CyZ0Ba YBOJM Ce MpPaBUJIO NMPU3HaMWaA (MU
jesiHO of MpaBuWJIa IpU3Hawa)®! mpeMa KojeM, IpuMepa pajiM, CyACKa BJACT

48 Kana cy6jexTu npaBusIa OCMaTpajy C ,MHTepHe" Tauyke IJIeJHMIITA, OHJA OHHU
JleNajy y CkJafly ¢ IpaBHJIOM yIpaBO M3 pasJiora IITO MocToju mpasuio (ym. Co-
leman 2001, 82).

490 Tome onmnpHyje y Jajosuh 2014, 394 n.a.

50y koHTeKcTy OBe pachpaBe, MUC/IM Ce, TIpe CBera, Ha KaHOHM30BaHe OGJIM-
Ke NpPecKpUNTHUBHUX MCKasa y GOpMHU ONUITHX NpaBUJIA KOja ce Hajlase y obpa-
3J10KebUMa CyJCKMX NPecy/ia U HaCcTajy WK y Npolecy TyMadema W/ y npoLecy
Cy/iCKe JUCKpelyje KOjoM ce NOoNyHaBajy NpasH1He, a Ha OCHOBY KOjHUX Ce pelllaBa
[PaBHO NMTake Yy KOHKPETHOM CIIOpY.

51 U cam XapT M NOTOHM KOMEHTATOPH HHCY FOBOPMM O MPABHJIY MpH3HAE-a

HCKJbYYHUBO y jeAHUMHU. Unak, XapT je MHCUCTHPAO Ha jeJHOM OJ THUX NpaBUJa Kao
HajBUILIEM M KpajweM. bejiuc, ¢ gpyre cTpaHe, yKasyje Ha TO Jja eMIMPUjCKU HUje
yBEK TaKo U Jia je Moryhe /ia ce ojaBH BUIlle KPUTepHjyMa BaXKera Koje IPUMemyjy
pas3JMYUTH ApXKaBHU opraHu. HapaBHO, yKOJHMKO He INOCTOjU jeflaH Kpajibu U
HajBUILIM CTaHAAp/ Beh MHOIITBO PaBHONPABHUX, TO 0CJab/byje CUCTEMCKH Kapak-
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BPILIM PEryJaTUBHY WM YaK M YCTABHOCYACKY GYHKUMjy.°? HajnosHaTtuju
TakaB cJy4aj je npaBHU cucTeM CA/], y KojeM KOHTpPOJIa YCTABHOCTU 3aKO-
Ha of cTpaHe BpxoBHoOT cyza Huje yTBpheHa YcraBoM CA/| Beh dpakTHUKUM
npuxBaheHUM NpaBUJIOM KoOje ce YCIIOCTaBUJIO HeAyTO HAKOH LITO je BpxoBs-
HU cyg, ocHoBaH (Dajovi¢ 2010, 254, 259; Whittintgton 2015). Ocum Tora,
y CA/Jl mocToju Ayra u HelmpeKUHyTa jAebaTa 0 06aBE3HOCTU caMUX Mpelie-
JleHaTa, 0OJJHOCHO Be3aHOCTH JpPYyrux rpaHa BJaCTH TyMadyemHMa 3aKOHa, a
Hapo4MTO YCTaBa, Koje Aajy cyfoBU. Jlaleko je oJ, HeCyMIUBe YHIbeHHUIle
Jla cy mpaBuJa U3 npele/ieHaTa o6aBe3yjyha Ha UCTH HauYMH Ha KOjU Cy TO
3aKOHCKa WM ypenbojAaBHA NpaBua. Umak, perysaTHBHA BJaCT aMepUd-
KUX CyZl0Ba nocToju (rmocrtojahe) u y cay4ajy Kajia je orpaHUYeHa U Ha camy
CYACKY BJIACT.

[TowTo ce U3 NpeTXoAHUX peZ0Ba BUJHU y KOjOj MepH je BpllIeke peryJa-
TuBHe QyHKIHUje cyacTBa y CA/l MHCTPYKTUBHO U KOPHUCHO 32 pa3yMeBambe
peryJjaTuBHe QYHKIHje CyACKe BJACTH YOILITe, y HAapeAHOM 0/ie/bKy hy, y
HajkpaheM, onvcaTH Ha4WH Ha KOjU CYZ0BH y AMepunu Bplue Ty GyHKIHjy.

5. PEINYJIATUBHA ®YHKLUHUJA CYACKE BJIACTHU —
AHITOCAKCOHCKH CUCTEM MNPELUEAEHATA, MPUMEP CAZ

5.1. lokTpuHa stare decisis

Y KOHTUHEHTAJIHUM NMPABHUM CHCTEMHUMa Cy/CKe MPeCy/e, 10 IpaBUIy>,
HUCY $OpMasIHO, U3PUYHUTO NPU3HATE KAo WU3BOP NpaBa, a TO Hajueurhe
HHUCY HU IpeMa NPaKTUKOBAaHOM NpaBUJy NpHU3Hamwa. CTora ce noysiaHuju
eMIIMPUjCKH YBUJL y BpLIEHEe peryjaTUBHe QYHKIHMje Cy/ACKe BJACTH MOXKe

Tep npasa (ym. Bayles 1992, 80-81), aau ra y cBakoM ciy4dajy He Herupa. [lo6ap
npumep cy CA/l, y KojuMa MOCTOjU BeJIMKa TeOpUjCcKa JebaTa, ajid U NMpaKTUYHA
MOJIMTUYKA 60p6ba OKO opraHa Koju Cy MepoJaBHH Jja TyMmade yctaB (ym. Rosenfeld
1993; Merrill 1993). O ToMe he 6UTH Bullle peun y nojoAe/bKy 4.1.

52 0 tome onmupHuje y Dajovi¢ 2010.

53 Y HoBHje BpeMe y HMCTOYHO] M LeHTpaiHOj EBpONM jaB/bajy ce M3y3emu of
Tor mpaBu/a. ¥ ToM cMmuciy, Cnauh HaBoJu CJydaj OpraHCKOr 3aKOHa O CyJo-
BuMa y ['pysuju, nmpema kojeM cy ,Tymadewa Benukor Beha BpxoBHor cyza o6a-
Be3Ha 3a Cy[j0Be CBUX MHCTAHIM', WM 3aKOHA O CyJj0BMMaA JIUTBaHUje, KOjUM ce
npoluupyje obaBesyjyhe fejcTBo HHTeplnpeTaTUBHUX Npelie/ieHaTa HajBULIer CyAa
jep ce uspuuuTo oapebyje aa he ,ApxaBa U Apyre HHCTUTYLH]je, Kao U Apyra JIMLa,
IpUMeUBATH TyMadela 3aKoHa U ype/iOU Koja Cy cajipskaHe y ofilyKaMa U Ipecy-
JlaMa BpxoBHOT ynpaBHOT cyzia Koju puMemyje (Te) ucte 3akoHe U ypenode” (Spaic
2018, 37).
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crehn ako ce OCMOTpPH KaKoO je CyZjoBU Bplie y AMEpPHULH, KA0 TUIUIHOM
W3[aHKY aHIJIOCAKCOHCKOI IPaBHOI CUCTeMa, Y KOjeM je 3HayajaH [eo
Bakeher mpaBa Cy[CKM CTBOPEHO NpaBO WJIMW TaKO3BaHU common law.
MebyTuM, y oBOM ofie/bKy ce Hehy 6aBUTH crienM$UYHOCTHMA CaMOT
common law v3 aBa passora. Hajmpe, oHo je oaBuie cienipUyHO U, C 063U-
pOM Ha TeMy paclipaBe, HeMa NOTpebe 3a/a3UTH y JeTa/bHHUje 06jalllberhe
HBEeroBOT HacTaHKa U QyHKLMOHHUCawa. U Apyro, 3a 0By pacnpaBy je of npe-
BaCXOZHOT 3Ha4aja MJeja Koja My je Jasa TPajHOCT U YBPCTUHY — LOKTPHUHA
npeneeHaTa uiv JoKTpUHa stare decisis. 360r Tora je UHTepecaHTHUje Uc-
NUTATH HAaYMH Ha KOjU Ta JOKTPUHA QYHKIIMOHUIIIE Y aHIJIOCAKCOHCKOM CH-
CTeMy y L|eJINHU jep ce heHa MPUMeHa 0JaBHO MpPOLIMpU/Ia U3BaH I'PaHULiA
camor common law, Te ,yTUCHY/Ia“ U y TYMa4yeke U NPUMeHY MUCaHOT IpaBa
(ycTaBa u 3aKoHA) oJ] CTpaHe CYACKe BaacTH.>*

[IpenesieHT ce 06UYHO AeduHHUIIe Kao ,IpecyheH caydaj Koju mpyxa
OCHOB 3a OAJy4MBame y KaCHHUjUM C/ydyajeBUMa KOjU YKJ/bY4yjy CJAUYHE
yubeHUlle Wik (MpaBHA) nuTama. [IpeneneHTu ce Aesie Ha o6aBesyjyhe,
Koje cyZ ‘Mopa’ cIe[JUTH, U IepCya3uBHe, Koje je oBJaliheH Aa y3aMe y 063up
Y naxsbuBo pasmoTpu” (Black’s Law Dictionary 2004, 3728).

[IpakTUKOBabe OBHUX JPYTrHX, TAKO3BAaHUX MEepPCYa3uBHUX MpeleeHaTa
HEMa HUKaKBe MOoC/e/uIle 10 EBEHTYaJHO BpIlielbe peryaTuBHe GyHKIHje
cypoBa. CynoBu he ce, mpuMepa pajiy, Y KOHKPETHOM CJIy4ajy MO3BaTHU Ha
HEKy MPeTXOJHYy OAJIYKY Aa 6U apryMeHTOBa/d y HpWJor (MJd MPOTHUB)
3Ha4yewa oipeheHor TepMUHA Y MPaBHOM MPONKCY KOjU TyMade, alud HUCY
06aBe3HH /la Yy CBOjoOj MpeCcyAu TOM TEPMHHY Ha Kpajy HpUIMILY ,mpere-
JNeHTHO" 3Havyemwe (Lindquist, Cross 2005, 1162; Salmond 1966, 145). Yko-
JINKO KopuinhewmeM APYyrux MHTEPIPETAaTHBHUX apryMeHaTa 3akJbydye Ja
NpaBHOM TEKCTY TpebGa MPUMMCATH Jpyradyuje 3Hauerbe, OHU Cy CJI0OO0HU
Jla To yuuHe. Peujy, mepcyasuBHH MpEIEJEHTH C€ KOPHUCTE PABHOIPABHO C
JIPYTMM UHTepNpeTaTUBHUM apryMeHTHMa. OHU yHampe/ He MOTY Jia eJid-
MUHHUIIY U3 apTyMeHTaldje U pacyhrBamba cyjaa ocTaje HHTeplpeTaTUBHE
aprymeHTe. CTOTa, OHU Yy KOHAYHUIIM TIOHEKaJ GUBAjy lbUMa Ha/ljadyaHM.

54 Y AMepuuu nHaue reHepasiHO Tpaje ge6ara ,about the role that the common
law tradition should play in statutory interpretation. On one side, commentators
and jurists including the late Justice Scalia argue that when judges sit as inter-
preters of statutes they should shed their common law mantles, take a back seat,
and acknowledge the primacy of the legislature”. C gpyre ctpaHe, ayTopu nmomyT
Eckpuna wnm cynuje Kanabpesuja ,argue that embedding statutory interpretation
into a larger framework that includes common law reasoning creates a balance
between stability and dynamism that is appropriate for judicial decision-making”
(o Tome onumpHuje y Solan 2016, 1170).
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CTBapu cToje cacBUM Jpyraduvje ¢ NpBOM BpPCTOM IpelefeHaTa. Hau-
Me, CyJ, MMa AY>KHOCT Jia IpuMeHU ob6aBe3yjyhu npeneneHt. [IpaBusio npe-
Ma KOjeM ce CyAOBHW NpHUJpXKaBajy CYACKHUX IpeliefieHaTa ce u3paxasa y
TaK03BaHOj AOKTPUHHU Stare decisis (aT. ocTaTu npu ofuynu). CMucao Te
JIOKTPHHE je /13, aKO je 0 HEKOM NpaBHOM NHUTamwy Beh JoHeTa 3BaHMYHA
oaayka (Hajueurhe cy o oJiJiyKe HajBUIIMX CYAOBA), OJJHOCHO YKOJIMKO je
0 BbeMY HaJJIeXKHH CyJ, OJJIYYHO Y CJydajy y KOjeM ce OHO MOCTaBUJIO Kao
CIIOPHO, TO NUTake Taj UCTU UJIU HEKU JPYTU Cy[ UCTe jypUCAUKLIM]je BULLe
Hehe mocMaTpaTH Kao CHOPHO ,,0CHM aKo 3a TO He I0CTOje IPeIHN Pa3Jio3u
y u3yseTHuM ciay4dajeBuma’ (Black’s Law Dictionary 2004, 4403).

OrpaHuyewme Koje Hamehe MNpeneseHT, y CKJaJy C JOKTPHUHOM stare
decisis, olHOCH Ce Ha 06aBe3y CBAKOT HUKET WJIM UCTOT CyJa WM CyJa HC-
TOra paHra /Jja OiJIy4d Ha UCTH Ha4MH O MPaBHOM MHUTamy O KOjeM je mpe-
He/IeHTHH ¢y Beh oJ/1yurBao, ¥ To YaK U y cay4ajy Kajia Cya Koju ofj1ydyje
y aKTyeJHOM CJy4ajy cMaTpa Ja je IpeTXoAHa OAJyKa MorpeliHa. Peyjy,
1oCTOju 06aBe3a Cy/a Jla JoHece O/JIYKY C KOjOM Ce MOX/a CYIITHHCKH He
CJIaXKe CaMo 3aTo IITO MOCToju npeteneHT (Schauer 2012, 126).

[IpeMa ToMe, y IpaBHOM CHUCTEMY KOjU NPUXBATa JOKTPHUHY Stare decisis
0/; Cyivja ce O4eKyje Ja ciaele IpeTXo[He OJJyKe CBOjUX KoJiera caMo 3aTO
IITO Cy OHe npemxodHe.” Byayhu jia je caBpeMeHa Cy/icKa BJIaCT OPTaHU30-
BaHa XHjepapxHjCKH, IPeTX0/He OZJIYKe Koje ce cjesie MOTy GUTH OJJIyKe
BUILIET Cy/]a Y OAHOCY Ha CyJ, KOju OZJIy4yyje U TO Cy TaKO3BaHU 8epmuKa.i-
Hu npenefeHTH. Koa TakBUX OJJIYKa, HWXKM CYJ, je Ay>KaH Ja, Kaja je ped o
pelilely NPaBHOT NUTamWka, Y CIMYHUM CJydajeBUMa CJe[y Npecyje BUILEer
cypa. nak, y TakBUM c/1y4ajeBUMa AYKHOCT HUXKUX CYA0Ba NPAKMUYHO TIPO-
M3WJa3U U3 Hadesla XUjepapxyje, a He IpeBacXo[HO U3 NPHUHLHUINA TeMIOo-
paJIHOT NMPBEHCTBA INpeneeHTa. M npemMaa ta xujepapxujcka nogpeheHocT
HUje UCTOBETHA OHOj KOja, IpUMepa pajiu, OCTOjU Y BOjCLH, Y KOjOj HUXKHU
odunup 6ecrnoroBOpHO M3BpIIaBa Hapenabe BUller opUIMPA, UMAK je 360T
MOTYRHOCTH [ja Npecy/ie HMKUX CYA0Ba KOHTPOJIMILY BUIIY, OHA MPUCYyTHA
1 epeKTHUBHA.

C pgpyre cTpaHe, MOCTOje U TaKO3BaHU XOPU3OHMAJAHU TpPELEeHTH,
KO/l KOjUX jeJlaH CyJ CJIefid OJiJIyKe APYror CyJa UCTOr CTeNeHa WU HUCTH
Cy/Zl CJlein COTCTBEHE MPEeTXOJHe OJJIyKe CaMO 3dmo wmo cy hpemxodHe.

55 Kao wrro lllayep KOHCTaTyje, IpaKca Ja ce IPHINKOM OJJy4uBakka CJIeH 06pa-
3al, ofJIyKa Koje Cy y CJIMYHO] CUTYalyjy [JOHeJU NPeTXOAHHU JJOHOCHOLHU OAJIYKaA,
[IOCTOjU y CBAKOM JIOMEHY O/I/y4HBatba, /U je N0CeOHO KapaKTepUCTHUYHA 3a Npa-
Bo (ym. Schauer 2012, 123).
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XOpU30HTA/HY TperefeHT  je mapagurMaTiyan ciy4aj IpuMeHe JOKTpH-
He stare decisis. Bynyhu fa 06aBe3HOCT BepTUKAJIHOT NIpelie/ieHTa He Mpo-
HCTHYe HY)KHO U3 TeMIIOpaJIHOT NPBeHCTBa Beh U U3 NpyZeHLHjalHUX pas-
Jlora HWXeT CyAa, jep je Xujepapxujcku nofpeheH ,nmpelefeHTHOM” cyay,
MHOTO je Behr HHTepec, TEOPHUjCKU U TPAKTUYHU, 06jaCHUTH XOPU30HTAJHE
nperejeHTe.

KoHayHO, MaKo y aHIVIOCAKCOHCKOM CHUCTEMY Hpele/leHTH UMajy CTaTycC
¢dopmasiHor M3BOpa mpaBa, y CAJ| ce Boze owtpe febaTe 0 JoMallajy OI-
LITUX HOPMU KOje CyZ0BU CTBapajy MyTeM Ipelie/ieHaTa, 0AHOCHO O TOMe Jia
JIU OZIJIYKE CyJl0Ba Koje cajJipe OMNUITe HopMe (WM MPUHIHUIE) 06aBe3yjy
Jipyre apxxaBHe oprase. [locTrojawe Tor cnopa Beh caM HaroBecTho Ha
Kpajy NpeTXoAHOT ofesbKa. [JlaBHA Tayka crnopema je Ja JiM je, Ipe CBera,
er3eKyTHBa 06aBe3Ha [Ja cjleJu JOMyHe U TyMauema MpaBa Koja ce HaJa-
3e y 06pasJioKemHMa Mpecysa, Kao ITo je o6aBe3Ha (Kao U CBU APYTH) Aa
NOIUTYje caMy CYZACKY NPEeCyAy, TO jeCT, KaKo OGUCMO KOJi HAaC PEKJIH, HbeHy
uspekxy.”’

To nuTame je, y cTBapH, CIIOPHO 0OJf CAMHUX MOYeTaKa CyACKe KOHTpOJE
ycraBHoct y CAJ] jep ce HM y 4yBeHOM caydajy Marbury®® ne pemasa za au
je cTaB Koju je cyn y o6passioxkewy U3Heo ob6aBesyjyhu 3a apyre dpenepal-
He opraHe BsiacTu. Haume, yyBeHu macaxk u3 npecyze ,[i]t is emphatically
the province and duty of the judicial department to say what the law is“ He
3Hauy, caM Mo cebu, Jja CY/ICKO TyMauelwe U obpasJarame npaBa 06aBesyje
Jipyre rpaHe BJIaCTH.

Y cny4ajy Marbury, kako uctude MepuJ, yTBpheHo je jeMHO Aa CYyAOBU
HUCY Be3aHU cxBaTamMMa KoHrpeca o 3Havyewy YcraBa. ToM mpecyznoMm je
CaMO YCTaHOBJbEHO Ja CYZ,0BU MODajy, He3aBUCHO OJi APYTrUX rpaHa BJIACTH,
Jla TyMaude NpaBo NPUJIMKOM OZJlydMBakha Y KOHKPETHUM Cy4dajeBUMA. An
HUje YTBpHEHO Jla JIU je CYACKO TyMauelbe, KaJia je jefHOM AedUHUTHUBHO

56 BpeMeHCKH PHOPUTET je, CaM 10 Ce6H, JOBObAH OCHOB 3a ayTOPUTATHBHOCT

XOpHU30HTa/NHOT npeneneHTa” (Schauer, 2012, 124).

57 ,KoHTpoBep3e oko o6aBe3yjyher fejcTBa TyMadewa YcTaBa ofi cTpaHe Bpxos-

HOT CyJa paciuiaMcaje Cy Ce OKO HEeKOJMKO KPUTHYHHX JAorabaja y UCTOpHju
(CAL)... Hakon oxnyke Cyna y npegmety Dred Scott v. Sandford, na Konrpec Hema
(ycTaBHO) oBJialtheme fja yKUHE PONCTBO y JpXaBaMa-4JaHuIamMa, A6paxam JIuH-
KOJIH je 3ay3e0 CTaB... Ja (Ta) OAJIyKa He MOXKE MOCIYXKUTH Kao ‘NOJUTHUYKO Ipa-
BUJIO' KOje peryJuile NOCTYIKe 4JaHoBa KoHrpeca v nmpejiceiHNKA y pa3MaTpamy
6ynyher 3akoHozaBcTBa” (Merrill 1993, 47).

58 Marbury v. Madison, 5 U.S . 137 (1803).
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ycrnoctaB/beHo, o6aBesyjyhe 3a octaje rpaHe BjaacTu.”® JpyruM peyuma,
cay4aj Marbury ycnoctaBsba (CaM0) ayTOHOMU]y Cy/CKOT TyMadema (Merrill
1993, 51).%°

5.2. Koju neo npecyne npeacrassba npeueneHT?

Y aHI/I0CaKCOHCKOj NMpaBHOj TEOPHUjU jelHO O, LUEeHTPaJHUX MUTama
TeopHje 0 IpelleZleHTUMa jecTe Kako ce oH uaeHTudukyje. byayhu na je,
CXOJTHO IOKTPHHU Stare decisis, IpeljeIeHT U3BOP MPaBa y aHIJIOCAKCOHCKUM
CUCTEMHUMA, TaKaB TEOPHjCKH TpPeTMaH TOT NMUTaka je CaCBUM pa3yMJbHUB.
MebyTuM, mowITo je TeMa 0Be pacupaBe /a ce oJ[peJid MOTeHI[HjaJlHU 06UM
perysaTuBHe QYHKLHje Cy[CKe BJACTH IeHepaJiHO, HUje HEeONXOJHO Jia ce
3a/1a3u y AeTa/be TUX AebaTta. Ctora hy ce oCBpHYTH caMO Ha HEKOJIHMKO
HAjONIUTHjUX HANlOMEHa, C HarJlaCKOM Ha MOMEHTe KOju Cy O, 3Hauaja 3a
[JIaBHY TEMY.

59 Ako je cuTyanyja ¢ gomalajeM cyAckux npecyza y CA/l Tako KOHTpoBep3Ha
Kao LITO je ynpaBo OMKMCAHO, TO je joll jeJlaH pa3Jor 360r Kojer je CyACKO CTBapabe
npaBa HENPHUKJIAJHO Ha3BaTH 3aKOHOAABHOM GYHKILHUjoM, 6yayhu fa 0o6aBe3HOCT
CYyJICKM CTBOPEHOTI IpaBa HHje (YBeK M HY»KHO) MCTa Kao M o6aBe3yjyha cHara 3a-
KOHa.

60 0 opome onumupHUje y wianuuMma Rosenfeld 1993 u Merrill 1993. Unak, cBa
Ta NUTalka Cy KOHTEKCTya/JHO MNpeBHlle cnenuduyHa ga OM ce mUMa Jabe
ontepehnBao TekcT. Basba nctahu za ce pacnpaBe 0 06aBe3HOCTH CYACKUX IIpecysa
U Y aHIJIOCAKCKOHCKOM CUCTE€MY KOHTHHYHPAHO BOJie, TO jeCT Ja ce OHa Y NMpaKCH
He NoJipa3yMeBa yYBeK Kao YHUBep3a/Ha. Y TOM IpaBLy YUHU MU Ce Jia je KypHu-
O3UTET pelllere Koje BpJIO Ayro MOCToju y AoMaheM 3aKOHOAABCTBY, y 3aKOHY O
yIpaBHUM criopoBuMa. [IpeMa TOM pellley, YKOJHUKO YMeCTO YIPAaBHOT aKTa Koju
Jje cy0 noHuwmuo y ynpasHoMm cnopy, Tpeba JOHeTH JPYTH, HaJJIEXKHU OpraH je npHu-
JINKOM HeroBOI' JJOHOLIea ,Be3aH NpaBHUM cxBaTaweM cypa“ (3YC, CayxcbeHu
anacHuk PC 111/2009, 4. 69). Hagasbe, 3akoHOM je Takohe mponucaHo aa he, yko-
JIMKO Ce OpraH yIpaBe, IPUJMKOM JIOHOLIEeHha HOBOT aKTa, OIVIYIIN O TO CXBaTamwe
a Ty»KuJial, IOHOBO NOAHeCe TYXO0Y, CyZ MIOHULITUTH OCIIOPEHH aKT U CaM pelInTH
yIpaBHY CTBap MpecyAoM. JacHO je la TakBa 3aKOHCKa ojipe/i6a U GOopMasHO OTBa-
pa npocTop Ja YIpPaBHU CyZ BPIIM peryJaTUBHY YHKLU]Y ¥ ofHOCY Ha ympaBy. C
Jlpyre CTpaHe, TakBa MOryhHOCT je ApyruM NpoLecHUM 3aKOHMMa GOpMasHO ,3a-
TBOpeHA" YHyTap caMe Cy/CKe BJACTH, TO jeCT KaJia je pey O CyZ0BUMa pas3/iuvu-
TOT cTeneHa. [I[pumepa paau, 3aKOHUKOM 0 KPUBUYHOM NOCTYNKy (Ca. enacHuk PC
72/2011, 101/2011, 121/2012, 32/2013, 45/2013 u 55/2014) npomnucaHo je aa
je ,IpBOCTEeNEHU Cy/[ je AyKaH Jia U3BeJie CBe NMpOLleCHe pajiibe U paclnpaBu CBa
CIIOpHa NMUTamka Ha KOja je yKa3ao ApPYTOCTeNeHH CYA y CB0joj omayuu” (4. 462,
ct. 3 3KII). Jlak/ie, HU clOMeHa O ,Be3aHOCTH MPaBHUM CXBaTaweM“ Apyrocrerne-
HOT Cy/ia, LIITO je peliere Koje 6esI0/IlaHo yKa3yje Ha HeMocTojawe GopMasiHe cHare
CYJICKUX OJI/IyKa, Kao U3BOpA NIpaBa, y OKBUPY caMe Cy/CKe BJIACTH.
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Y common law Tpaguuuju cMaTpa ce Ja je mpeleaeHT Jleo npecye Koju
caZipKu onwme npasuJ/o u/au NPUHYUn Koju ce HaJla3u y 06pas/ioxKemy Ipe-
cyne. Moxe ce pehu f1a je KOHIeNITya/IHAa HYKHOCT JOKTpUHe stare decisis fa
npeneseHT Oyze Zeo mpecyle Koju CaApiKH ,FeHepasu3anyje’, moonireHe
HcKa3se. Jep, pelie/leHTOM Ce MOXKe Ha3BaTH CaMO HEeILITO OMLUITE, IITO MOXe
Jla peryiuile U yTudye Ha 6yayhe ciaydajeBe. Taj leo mpeleieHTHe Mpecy-
Jle Ha3uBa ce ratio decidendi vnw jow u holding. Kao mto Beh camu uspa-
34 Cyrepuily, ped je o pasJsory (y BHAY alCTPAKTHOT NMpaBWJa UJIH CTaH-
JlapZa, a IpeMa MUI/beY HEKUX ayTOpa, U NPUHIMIA) KOjU je onpesesno
CyA, [a ZioHece MPeCyAy KaKBY je IOHEO W Koju ce He OM MOrao yKJIOHHUTH
13 00pa3JioKema a Ja Ipecyla OCTaHe TakKBa Kakea jecte (Salmond 1966,
191; Solan 2016, 1230; Cross, Harris 1991; Sunstein 1996, 71). OctaTak
006pa3JioKera Ha3uBa ce obiter dicta.

Cawm ratio decidendi moxxe 6UTHU jacHO U oZpeheHO NMPaBUIO UJIH ONMIITHjU
Y pacTer/bUBHjU cTaHgaph. Kazga je ratio y 06/1MKy KaHOHM30BaHOT MpPaBHU-
JIa, TaJla je 1 MaHeBapCKU MPOCTOP MOTOWUX CYA0Ba YU, a (06a)Be3aHOCT
6yayhux cynoBa MpeLeseHToOM CJIMYHa Kao WITo je u (06a)Be3aHOCT jaCHUM
3aKOHCKUM mpaBwioM. C JApyre cTpaHe, ako je ¢opmynaumja holding-a
y OOJIMKY CTaHjap/a Koju je HeofpeheH, oHAa KoHauaH ucxoJ 6yayhux
c/lydajeBa HUje YHANpeJ jaCHO JUKTHPAH TaKBOM BPCTOM IpelefieHTa Beh
ce Taj cTaHJap/, Kao yoCTaJIoM U CBAaKH CTaHJap/ U3 APYTrUxX U3BOpa MpPaBa,
NpUMembyje ¥ CKJIay C OKOJIHOCTHMA KOHKpeTHor ciaydaja (Lindquist, Cross
2005, 1163).

Byayhu fna je Tema pacnpaBe MOryhHOCT M NOXeJ/bHOCT peryJaTHBHe
byHKIMje cy/icKe BJIacTH yonwme, 1o3abaBuhy ce feTa/bHUje caMO TEOPHjOM
nmpeMa Ko0joj Cy mpelleIeHTH IIpaBuJIa, jep je Ta CUTyalHja ,YUCT", TUNYaH
npumep GYHKIMOHHKCAA JOKTpUHE nperneneHTa.’! [Ipema Teopuju npere-
JleHTa Kao npaBuia (Alexander, Sherwin 2001, 136-56), npene/ieHT je npa-
BUJIO HA MCTH HAYHH Kao LITO Cy TO IMCaHa 3aKOHCKa IpaBuJa. To 3Ha4Yu a
ce peud M3 06pasJioKera Koje NpelefleHTHU CyJ, KOPUCTH Jla OU YTBPAHUO
X0410uHe ,y3uMajy 036U/bHO". A TO OlleT 3HauH Jia je AoMalllaj npeLeseHTa

61 [IlpeMa Teopuju MO KOjoj Cy MNpelLiefleHTHU NPUHLUIM, KOjU Cy pelaTUBHO
HeozpeheHU U KOjU ce MOTy ojjMepaBaTH C APYrMM NpUHLHMIKMA (NpeLeseHTH-
Ma), IpBO, OHM He Be3yjy MOTOHE CyJ0Be Ha HAaYMH KaKO TO YUHe Ipele/leHTH
Kao NMpaBUJa U, APYTo, polec oAJyyrMBalka 3aCHOBaH Ha NMPUHIMIKMAa HOTOPHO
je ,HeyxBaT/bUB", CTOra HEKH ayTOpU CMATpajy /a Ta TeopHja y cebu objeaumyje
Hajrope CcTpaHe /JBe OCHOBHE BpCTe OJJy4YHMBamka y MNPAaKTUIKOM JIUCKYpCY:
O/lIy4MBarbe Ha OCHOBY ayTOPUTATUBHUX NIpaBUJ/a U O/ JIyYlBakbe Ha OCHOBY CBUX
pasJiora Koju goJiase y 063up (Alexander, Sherwin 2004, 17).
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(To ject, weroBa o6aBe3yjyha cHara y KOHKpeTHUM cJiy4ajeBMMa) oApeheH
ayTOPUTATHBHUM peyrMa Koje je MpeLefeHTHH CyZ ynoTpe6uo aa 6u dop-
MyJIMCao npeLeAeHTHO npaBuso (Schauer 2012, 129-30).

Tunu4aH NpuMep TaKBOT IpelLiefleHTa je OHO IITO By/JuUrvH Hasusa Je-
¢ununuonom cenrennom (Bulygin 2015, 77-78), a Tponep uHTepnpeTa-
TuBHUM npeleneHToM (Troper, Grzegorczyk 1997, 126). Peu je o mpeune-
JIeHTY KOjUM Ce TyMaue M3pa3y U NOjMOBU U3 HEKOT ONLITEr NPaBHOT aKTa,
KOjU ce IpUMembyje ¥ npeleleHTHOM C/1y4ajy, a KOju ce IOTOM KOPUCTHU Kao
NpaBUJIO Ha KOjeM Ce 3aCHHUBAjy OJiJIyKe Cy[l0Ba O 3Hauely THUX M3pasa U
[I0jMOBA, KaJla Ceé OHU I10jaBJ/byjy y UCTOM WJIU CJIUYHOM IIPAaBHOM aKTY KOjU
ce TyMayd U NpUMembyje y MOTOWUM caydajeBuMa. [IpuMepa pagy, y mo-
3HaToOM ciy4ajy Smith v. US,°? BpxoBHu cyn CA/l je TyMauuo 3Hayere u3-
pasa ,use of firearms“ (,kopuirhemwe opyxja“) us amepudkor ¢pemepajsHor
KPUBHYHOT 3aKOHHMKA y KOHTEKCTY KpPUBUYHOT JleJla TProBuHe JporoM. Cyz
je y ToM ciyd4ajy mOHeO OJJYKYy Aa u3pas ,Kopuilherwe opyxkja“ o6yxBaTa
U ynoTpeby opykja Kao cpeAcTBa pa3MeHe 3a Jpory. HakoH Te mpecyze,
TaKBO TyMaderbe BpPXOBHOr cyja MOCTalo0 je KAHOHM30BAaHO MPaBujIo®, y
CMUCJIy HOpMe-AepUHUIIMje, U 3a CBe NOTOE CIUYHE ClydyajeBe Y KojuMa
ce IpUMelbyje TOMeHYTH NPOIHC.

MebyTum, Mozies1 npere/ieHaTa Kao paBuJ/ia He 3aBUCH HYXKHO 0 CYACKe
JAIpoMyJiranuje” npaBu/a y KaHoHM30BaHoj ¢popMu. 3anpaBo, HAKO y NpaK-
CH aMepHYKoT BpXOBHOT cy/ia, TO jecT y 00pasJiokembrUMa lberoBUx Npecy/a,
NIOCTOje TaKBU cJydajeBU (Ha mpuMep, 4YyBeHU cayyaj Miranda v. Arizona,
N03HAT M3 MHOTHX XOJUBYJCKUX PUIMOBA, KOjU Ce OJHOCHM Ha HauMH Ha
KOjHU Ce yxamnlleHHU o6aBelITaBa O CBOjUM IIpaBUMa), He MOTY ce yBeK Hahu
npaBuU/ia y HUXO0BOj KAHOHHW30BaHOj ¢opmu. Pazsior 3a To je Tpagunuja
npaBocybha uspacyor Ha npakcu common law. Y cucteMy common law cypo-
BU HHCY GWJIM CKJIOHH Jla OTBOPEHO CTBapajy mpaBo®, popmysnuinyhu pa-
3JI0Te 32 IpecyAy y KAHOHU30BaHOj pOpMHU OMIITET MpaBUJIa, Beh TUIIUYHO
00pasJioKeme HUXOBE MPECy/ie CafpPKU OMHUC YUHeHWYHOT CTarba, apry-

62 Smith v. United States (91-8674), 508 U.S. 223 (1993).

63 KanonuzoBaHa ¢popMa npaBuia je ,Ako Y (dumeHuue 41, 42..) onga IT (mpaBHa
nocsieAuIa, obasesa wiM opyamheme) [la 6u MpeCKPUNTUBHU HMCKa3 U3 Mpecy/e
MOrao Jja ce mocMaTpa WM NPeTBOPH Y KAHOHU30BAHO OMIITe MPABUJIO, MOpa Jia
vcnyHu oapehene ycnose. ,...[R]ule must be general, covering a range of future cas-
es. It must also be determinate enough to be applied without direct consideration
of the questions it was designed to settle“ (Alexander, Sherwin 2001, 20). ,For a
precept to conform to the essential form of a rule, it must be at least minimally pre-
scriptive, minimally general, definite, and complete” (Summers 1996/7, 1173 u.z1.).

64 Unlike enacted law... the rules associated with judicial precedent (in common

law) generally have no ‘canonical formulation’, (Perry 1987, 241).
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MeHTe Koje Cy CTpaHKe W3JIOXKUJIe, 00jallberbe CyAa 0 HAYMHY Ha KOju je
pacybhrBao MpUIMKOM pelllaBaiba MPAaBHOT NMUTama, pedepucame HA MpeT-
XOZHe C/IMYHe c/y4yajeBe U OJiJIyKe Koje Cy Y ’bUMa JloHolleHe. Y mpeMza cey
TaKBUM IIpecyjaMa paju 0 UMNAUYUMHUM a He O eKCIJIMUTHUM NpaBUJIU-
Ma (Landes, Posner 1976, 249), ykoauKo U3 CBUX ejieMeHaTa 006pa3/ioxkemmha
KOjU Cy IOMEHYTH, C pallMOHaJIHUM HUBOOM I10Y3/1aHOCTH, MOXKe J1a Ce U3JIy-
Yy IpaBUJIO Koje ce Ja npedopMysdcaTd Yy KaHOHU30BaHy GopMy, OHJA ce
Moxke pehu Ja y mpecyu NOCTOju hpeyedeHmMHOo NPaBuUJIo.

Y3 To, npeMa Mulll/belby AJleKcaHJepa, Aa 64 ce UMIIMIIUTHO NPaBUJIO
MOIJIO IPU3HATHU Kao IpeLeZleHTHO MPaBUJIO, Hera caM IpeLefleHTHU Cy[
MoOpa CXBAaTHUTH Kao MpaBUJIO PaBHOI cucTeMa Koje he perynucatu 6yzayhe
cly4yajeBe Ha Ha4MH KaKO TO NpaBHJa UHa4ve YuHe. [IpaBUJIO Koje MOTOWmU
Cy/, CMaTpa UMIJIMLIMTHUM, a/14 I'a IPETXOAHU CYLOBU HUCY TAaKO pasyMeJiy,
HUje NpeLefSeHTHO IPaBUJIo.

W npyro, mpaBu/ia Mopajy npomnucaTH jacHe ucxoze. Ctora, a 64 ce UM-
MJIMIIMUTHO MPABUJIO KBAIMPUKOBAJIO Kao MpeleleHTHO, Cyl KOju ra je Jo-
HEOo Mopa ra CXBaTHTH Kao Npasuio Koje mpy:xa oJroBop y CBUM CIIOpOBUMaA
Koje 06yxBaTa, a He CaMOo Kao IMPHUHIMI Koju Tpeba BaraTH y 0JJHOCY Ha Apy-
re pasJiore 3a JoHouemwe oayke (Alexander, Sherwin 2001, 21).

6. AOAATAK: BEJIELLKA O YCTABHOM CYACTBY

Y KOHTHMHEHTA/HUM IpPaBHHUM cucTeMuMa, y 20. Beky, popMHUpaHU Cy
ClelMjaJIu30BaHU CYACKH OpraHU KOjU Cy MOCTAJM HaJJIeXKHHU 32 KOHTPOJIY
YCTaBHOCTH 3aKOHA U JIPYTUX NPONMCA HIXKe NpaBHe cHare. Ty opraHy, 6e3
063upa Ha KUXOB Ha3UB (YCTAaBHHU CYZLOBHU, yCTABHU CaBETHU UTA.) UMAJH Cy
oBjallhemwe, HCTHHA He Y UICTOM 0GUMY YBEK U CBYZA, /1a U3 IPABHOT CHCTe-
Ma CBOjUM OJJIyKaMa ,yKJIOHe" HEYCTAaBHe 3aKOHE U JipyTe OILITE aKTe, U TO
y MOCTYIIKY OLieHe allCTPaKTHE YCTABHOCTH KOjU HUje Be3WBaH 3a HaCTaHaK
OUJI0 KaKBOT KOHKPETHOT CIopa.

W fok je TakBa BpCTa KOHTPOJIe YCTAaBHOCTH y AMepULiM (MU HEKUM Jpy-
MM Jp)aBaMa) ocCTajla Y pykKaMa peJJOBHUX Cy[0Ba, KOjU ce moMe OaBe
Ka/la BpIlle CBOjy afijyAUKATUBHY QYHKIIH}Y, y eBPONICKUM 3eMJ/baMa KOHTPO-
JIy YCTaBHOCTH I0YeJIH Cy Jia Bplile M0oCe6GHU OpraHy, U TO Ha alCTpPaKTaH
HayuH, 6e3 Be3e ¢ KOHKpPeTHUM crnopoM. [locieauna TakBOT UHCTUTYLHO-
HaJTHOT pelllera OUJIa je Jla Cy ce MOjaBUJIH ,CYACKA" OpraHH KOju Cy MMa-
JI1 OrpaHHYeHy (HeraTHUBHY) 3aKOHOZABHY QYHKIUjY jep Cy CBOjUM OJJIy-
KaMa M TyMauyemMMa ycTaBa MOIJIM Jia YTU4YYy Ha (He)nocTojame Baxkeher
npaBa. Ta 3akoHoZiaBHa PyHKIMja HUje GUJIa Be3aHa 3a aJijyAUKaTUBHY Beh
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je mocTajia caMOoCTa/lHa U He3aBUCHO OpraHu3oBaHa. /lakJe, KaJjla yCTaBHHU
Cy[I0OBY NOCTyTNajy y JAOMeHY yCTaBHe KOHTpPOJIe, OHU HUCY CyJcKa Beh 3a-
KOHOJlaBHa (IpeLM3HUje, HETaTUBHO 3aKOHOJABHA) BJAcT y GyHKUHOHAI-
HOM cMmucay. [lojeaHu ayTopu cMarpajy fia je TakBa QyHKIHja YCTaBHOT
CYyZCTBa Ha Tpary ujeja o nojeJiy BJaCTH jep ce Ha Taj HAYWH 3aKOHO/AaBHA
BJIACT JiesIM u3Mely npeJCTaBHUYKOT TeJa U jeJHOT CTPYYHOT, Tapacy/CcKor
opraHa (Troper 2013, par. 49).

OcuM Tora, cyficka KOHTpOJIa YCTaBHOCTHU MO pa3yMeBa Ja CyZ He BPIUU
(camo) HeraTHBHY 3aKOHOJaBHY OYHKLHjy. HauMe, HHCTUTYLIMOHAHA YJ10-
ra opraHa ycTaBHe KOHTpOJle He MOJpasyMeBa CaMoO [a CyA NpUMemyjy
yCTaB Hero Jia ra OH CBOjUM OAJIyKaMa U ,Mema‘, TO jecT Aonymwana. U To
je Tako, 6e3 063upa Ha KOHKpeTaH MHCTUTYLIMOHAJIHU 00JIMK Te KOHTpOJIe,
jep camMa npupojia yCTaBHOT TyMauera To usnckyje (Raz 2009, 361 u.1.).5% Y
TOM CMUCJY, YCTaBHU CYAOBH Bplile U OrpaHUYeHY YyCTaBOTBOPHY WJIM, MOX-
Jla peLiU3HHje, YCTaBHOPEBU3HUjCKY QYHKLU]Y.

Byayhu fay cucteMy y KojeM KOHTPOJIY YyCTaBHOCTH 06aBJ/ba YCTaBHU CY[,
pelloBHH CY/[I0BH, N0 Npagu.ly, He Cy/ie JUPEKTHO Ha OCHOBY ycTaBa®l, kaja ce
rOBOPH O CYJICKOj BJIACTH, jaCHO je /1a oHa (Y OpraHCKOM CMUCY) He 06yxBa-
Ta yCTaBHO CYJCTBO HUTH TyMadeke U IPUMeHy ycTaBa y KOHKPETHHUM CIIO-
poBuMa (v dyHKLHOHANTHOM cMHUCIy). CTora BJACT YCTaBHOT CYACTBA, OAHO-
CHO QYHKIMja KOHTPOJIE YCTAaBHOCTH KOjy OHA BPIUH, HUje Of MPUMapHOT
3Havaja 3a TeMy pacnpase. nak, pasu wiycTpalnyje riaBHe IOeHTe, onvcahy
cny4aj y kojeM YcraBHu cya Cp6uje (YCC) spwehu adjydukamusHy ¢pyHkyujy
Y cay4ajy cnopa no ycmasHoj xa/a6u y UCTO BpeMe BPIUK U peryJaTHBHY

65 ym. Raz 2009, 361 u.za. ,Any constitution that provides for authoritative adjudi-
cations regarding its own application cannot but be to some extent a living constitu-
tion; ie cannot but contain less law at its inception than it comes to contain later”
(Gardner 2012, 122).

66 Kog Hac ce TyMauereM ycTaBa 6aBH IOIIABUTO YCTABHHU CY/I, YIIPKOC H3PHIHTO]
u Beh noMumwbaHoj oApe6U YcTaBa Aa CyAOBHU ,Cy[ie Ha OCHOBY Ycmaea, 3aKoHa U
JpYyTruxX ONLITHX aKaTa, Kaja je To IpejBUheHO 3aKOHOM, onuITenpuxBaheHUX
npaBusia MehyHapoaHor npasa U noTBpheHux MehyHaposHux yrosopa“ (wi 142,
cT. 2 YcraBa PC). Huje My nosHata HUjefHA mnpecyzia 6UJI0 Kojer pefloBHOI cyja
y Cpbuju Koja je mOHeTa JUPEKTHO HA OCHOBY YCTaBa, a [Jla je MepoZaBHU 3aKOH
y TOM CJy4ajy, lpeMa TyMadyewy Cy/a, OLlelkheH Kao cynpoTtaH Ycrasy. Ho, y apy-
MM CUCTEMHMA C UCTO UJIM CJIMYHO OPraHU30BAHOM KOHTPOJIOM YCTaBHOCTH MOXe
Jla ce pa3BHja M TakBa IpaKca, y OKBUPY Npolieca KOjU UTaJHjaHCKH TeopeTH4yap
['BacTUHM HasWBa ,M0YyCTaB/bEHEM IPABHOT NopeTKa“. Unak, U y OKBUpY Ipakce
,II0yCTaB/bema’, OAJyYUBae PeJOBHUX Cy[l0Ba JUPEKTHO HAa OCHOBY yCTaBa, a Cy-
IPOTHO MepOo/JJaBHUM aKTHMa HWXe [IPaBHe CHare peJIaTUBHO je CIOpaJu4Ho y 0J-
HOCY Ha Jipyre BUZIOBe IIpaKce ,l0ycTaB/bera‘. O 3a4eniMa Ipakce ,10yCTaB/bemba”
y cycenHoj XpBatckoj yn. Burazin, Gardasevi¢, Kresi¢ 2021. 3axBasbyjeM ce jeHOM
0/} pelieH3eHaTa IITO MU je CKPeHyOo NMakKiy Ha OBY IPaKCY.
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GyHKIUMjy. Y TaKBUM C/ly4yajeBUMa OH YHUHM YIPaBO OHO LITO TBPAMM Ja
MOXKe [ja YUHH U CBaKa ,pe/0BHA" Cy/[CKa BJIACT y Pa3BUjeHOM MPABHOM CH-
cremy.®’

Ped je o ogsiyniu KojoM je yTBpheHa moBpeja MpaBa Ha JOCTOjaHCTBO U
¢71060/1aH pa3Boj JUYHOCTH M3 4aaHa 23 YcraBa PC v mpaBa Ha MOLITOBAamkE
IPUBATHOT }KMBOTA 3ajeM4eHor 4wiaHoM 8 EBporicke KoHBeHIHje.%8 Y nuTamwy
je caydaj y KojeM je MaTH4ap U3 jefiHe onmThHe y CpOUjU 0Z0H0 2 U3BPILIU
YIOUC Y MaTUYHE KHUre MPOMeHYy IoJia MOAHOCHOLA YCTaBHe aybe 360T
CTBAapHe HeHaJJIeXKHOCTH. Y uspenu ognyke, YCC je yTBpAHO ,[a Cy OpraHu
Y3 4jaHa 6. CT. 2. U 4. 3aKOHa 0 MaTUYHUM KHbUraMa CTBAapHO HaJJIeXXHHU Ja
0JJ1y4yjy O 3aXTeBy 3a YIUC IIpoMeHe NojaTaka o moJy‘. CyJ je pe3oHOBao
Jla, MaKo yIUC NpoMeHe MoJaTakKa o0 MoJIy y MaTU4YHOj KikbU3U poheHux Huje
HM3PUYUTO peryjaucaH 3aKOHOM 0 MaTUYHUM KibUraMa, ofipe/ioe Tor 3aKoHa
,Tpeba TYMayuTH Ha HAYUH Jja Ce U YIUC NPOMeHe MoJjJaTaKa O MOJIy MOXKe
M3BPUIMTH aHAJOTHOM NMPUMEHOM 3aKOHCKHUX oApefaba Koje ypebyjy ymuc
YHbeHHIEe poherma U CBUX OCTAJNINX NOAAaTaKa, YK/bY4yjyhu u moJ, Koju ce y
MaTU4YHY KHBUTY YIHCYje 3a Julle poheHo y 3[paBCTBEHO] yCTAaHOBHU".

U He camo faa je YCC yTBpAHO OBpeAy JbYJICKOT MpaBa U y uspenu (a ge-
JIOM U Yy 06pasjioKewy) YTBPAHUO Npasu/1o mpeMa KojeMm cy MaTU4apH ,Haj-
JIeXXHHU" [1a BpIIIe VIIUC POMeHe MoJaTakKa o 1oJ1y Y MaTUYHUM KibUraMa Ha
OCHOBY 3aXTeBa KOjH je CHab/ieBeH oAroBapajyhuM MeJUIIMHCKUM IOTBP/Ia-
Ma 0 U3BpIIEHOj MpoMeHHU Beh je oTHIIAo M Kopak Jasbe. Y 06pasIokKemy
npecyze, YCC je oueHHo ja A0 3aKOHCKOT pery/jvcama IpaBa Ha IPOMeEHY
10J1a, 08y 00/YKY 8a/ba NpuMerbu8amu u Ha dpyza Auya Koja 6u ce Hawid y
ucmoj npasHoj cumyayuju, na ce Tako OBa OJJyKa OJAHOCHU U Ha Ta JIMILa, a
He caMo Ha nofHocuoua xanb6e”. CxonHo ToMe, YCC je oA1ydyno U a OFJIYKY
JlOCTaBU HajjiexkHOM MHUHUCTapCTBY Kako 6UM ca CBOjUM CTaBOM ,yI0O3HAO
NpBOCTENeHe OpraHe KOju pellaBajy y yIpaBHOM IOCTYNKY y 06JacTH Ma-
TUYHUX KbUra‘

57 Ha oBom MecTy Tpeba pallvMCTUTH jefHy Moryhy HejacHohy. YctaBHM cyn
MOXKe BPLIMTH pPeryJaTUBHY QYHKLHjy NMPUJIMKOM alCTpaKTHe KOHTPOJIE YCTaB-
HocTH ozipeheHor 3akoHa. OH TO YMHHU YBEK KaJla caMo jeJHO oJ MOryhux 3Havera
MojeJMHUX 3aKOHCKUX 0/[pe/iaba y CBOjoj OAJIYL[M 03HA4YM Kao OHO KOje je caryiacHO
C yCTaBHUM HOpMaMa MJIM NpuHuunuMma. Ha Taj HauMH, HECIOPHO je Ja YcTaBHU
CyJ, cTBapa WJIM JloNyaBa noctojehe npaso (3a cjly4ajeBe y KOjUMa je TO yYHUHHO,
npuMepa pajy, YcraBHu cyg XpBaTcke, yi. Burazin, GardasSevi¢, Kresi¢ 2021, 234-
237). MebyTtum, npBu cay4aj us npakce YCC koju he 6UTH onucaH He mpeACcTaB/ba
TaKBO BplIeke peryjaTUBHe BJacTHU Beh je G/rxku oHOMe WTO (MOry Aa) YMHe
penoBHU cynoBH, 6yayhu fja y meMy YCTaBHM CyZ He BPIIM allCTPAKTHY KOHTPO-
JIy YCTaBHOCTH Beh pellaBa MojelMHaYHU CIIOP IO YCTaBHO] »KaJs6OH, JaKJjie, BPIIU
aZijyAMKaTUBHY QYHKIU]Y.

68 Tpegmer Yx-3238/2011 og 8. 3. 2012.
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3aHMMJbKBO je Ja je YCC Taj cTaB 3acHOBAO Ha YaHy 3aKoHa®® Koju roso-
PY 0 OTKJIalhaky WITETHUX MOCJAeJHIa A0 KOjUX je oI0 360T 0anbeHor
akTa (4. 89, cT. 2). MehyTuM, MeHU ce YMHU Jla IPUMEPEHHUjU IPABHU OCHOB
3a TakaB CTaB [10CTOjHU Y 4JIaHy 87 UCTOr 3aKOHA, y KOjeM U3PUYHUTO CTOjU A
ce y cJy4ajy noBpeJie YCTaBOM 3ajeMUYEeHOT JbYACKOT UJIA MalbUHCKOT IIpaBa
BUILIE JIMLIA HEKUM [0jeJUHAYHUM aKTOM, OJi KOjUX Cy CaMO HeKa IoJHeJsa
yCTaBHY >aJby, ,0/yKa YCTaBHOT CyJa OJHOCH M Ha JIMIA KOja HUCY NOJ-
HeJla YCTaBHY aJi0y, aKo ce Hajla3e y UCTOj MpaBHOj cutyauuju’. Taj dyian
3akoHa HarjialulaBaM M3 pasJiora IITO Ce HbMMe U3PUYMTO U jaCHO Yy HalleM
NpaBHOM NOPEeTKY NpH3Haje 06aBe3HOCT ofpeheHux ofuyka YCC U MUMO
CTpaHa y CIopy Mo YCTaBHOj *aJou. UCTHHA, Yy NUTawy HUCY OAJIYKe CyJCKe
BJIACTH, jep YCTaBHU CyJ, TO HUje, aJIH jecy OZJlyKe [apacyCcKor opraHa Koju
Ha Taj HAYMH MOXE /]a BPIIM PeryJaTUBHY QYHKIHjY, MIPUINKOM BpLIEHA
ajijynukaTuBHe QyHKIMje. A yIpaBo ce W3 MOMEHYTOr NMpUMepa BUAM JAa
YCC ynpaBo Tako ¥ nocTyIma.

KonauHo, momeHnyhy jour jeaHy ozsyky YCC Koja je o uHdupekmHoz 3Ha4aja
3a Bplllewe peryjaTuBHe QyHKIUje, Oyayhu fa oHa MJIyCTpyje KOJIMKa je
B&)KHOCT MHCTUTYLIMOHAJIHOT MoOJiesla IoJiesle BJACTH Y KOjeM je BplIee
TakBe QyHKLMje 0Jf CTpaHe CyJCKe BJACTH jeANHO NoxesbHO. Y mpoJehe
2020. roguHe, mpeaceAHUK Peny6usivike je, y3 cacayXeme NpeceHUIA
Baaje u Hapopne CkynutuHe, oHeo OAJyKYy O Npor/allewy BaHpPeAHOT
cTama. HakoH Tora, YcTaBHOM cyAly cy ynyheHe 6pojHe HHUIIMjaTUBe 3a Olie-
Hy yctaBHOCTH AoTh4He Ogsyke. YCC je Te uHuuujaTuBe pernerbem’’ on6a-
1yo, TBpAehu Jja HeMa OCHOBA 3a MOKpeTamwe nocTynka. MehyTum, nako ux
je opbanuo, YCC ce ynycTHO y eKCTEH3MBHO pa3MaTpambe YHHeHUYHUX U
NpaBHUX NHUTama y Be3u ¢ noMeHyToM OxanykoM. Ha oBom MmecTy hy yka-
3aTH caMo Ha ,oArosop” YCC Ha jeaHy oy npuMezada U3 UHUIMjaTHBa, OHY
KOja JOBO/JIM Y MUTake ONpPaBJaHOCT MOCTYIKa TPoje 3BaHUYHHUKA Ja o Ha-
po/iHe CKYNIITUHE pey3Me HaJJIeXKHOCT 3a JoHollewe OJ1yKe.

HauMme, nako je ZloHOLIEH€ TaKBe OJJIyKe MPUMapHO Haj iexHocT Hapog-
He CKYIILITHHE, jaBHOCTH je CaollliTeHa TBPJAH-a Ja OHa He MOXe Jia ce ca-
craHe. YCC je, MehyTuM, yCTBpAHO A ce He 6aBH YUHEHUYHUM NMUTABUMA
U aa je mpefcegHuna HapojHe CKyNIITHHe HWCKOPUCTHJIA TOCJOBHHYKO
oBsautherwe U obaBecTU/Ia NpeceaHuly Biage w npeaceaHuka Peny6iu-
Ke Ja HaponHa ckynuThHa He MOXe Jla ce cacTaHe, Te /ja je Ha Taj HAYMH
WCIYyHEeH YCTAaBOM IIOCTAaBJ/bEH YCJIOB Jia HAAJIEXKHOCT 32 JOHOLIEHE Of-
JIyKe O MporJallelhy BaHPEAHOT CTakba MOTY NPEey3eTH Tpoje HaBeJeHHUX

69 3akon 0 ycraBHOM cyay, Cayxcbenu eaacHuk PC 109/07.
70 Bp. Uyo-42/2020 og 22. 5. 2020 (Cayac6enu aaaciux PC 77/2020).
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¢dynknuoHepa. 3a YCC y noMeHyTOM ,,00aBeIlTeRY" HUje 610 HAYEr CIop-
HOT, YIIPKOC TOMe HITO je TBpJHa U3 obaBelITema npejcefHune CKynuTu-
He OWJIa OYMIVIeHA HEUCTUHA jep je CKymuTHHA $aKTHYKMA MOIJa Ja 3a-
ceZia, Kao IITO CYy, yOCTaJIOM, y TO BpeMe 3ace/iajIv apJaMeHTH CBUX eBpOIl-
CKHX 3eMasba. Ypkoc ToMe, YCC y CBOM pelllewy ,pe30Hyje” Aa je ,IUTame
(ue)mMoryhHocTH fna ce HapopHa ckymmThHa cactaHe, GpakTH4KO, a He
IPaBHO MUTabE’ ... U [Ja YCTaBHU Cy/l HE MOXKE /|a OLiekbyje OpraHU3aluoHe
MoryhHocTu HapozHe ckynuiTHHe /ia ce cacTaHe 6e3 ojj1arama y ycJoBUMa
MIOCTOjarba OMACHOCTH M0 KUBOT U 3/ipaBJsbe JbyAu. CTOra, YcTaBHHU Cy/ HEMa
yCTaBHO, HUTHU Jpyro NpaBHO ‘MepUJIO’ HAa OCHOBY Kojer 6u mo2ao dogecmu
y numarbe ob6aBelITEE NpecefHUKa HapojHe CKyNIUITHHE Ja NapJaMeHT
Huje 610 y MmoryhHocTH Ja ce cactaHe”. OcuM LITO, A04a0 OUX, UMa ,yCTAaBHO
Mepuso“ Koje ce HajJla3W y OCHOBHMM HavesjMMa YCTaBa, a 30Be Ce ,ojesa
Byactu”. Ho, ynHM ce Jia je 3a YcTaBHU cy/ NOCJOBHUYKA opea6a 6uia jaua
Y OJ] TOT MEpPUJIA U Of HOTOPHUX YHHbEHUIA.

Kao mTo cam npeTxo/jHO 06jaCHHO, OCHOBHUA MPUHLIMI CBAKOT CTBApHOT
ycTaBa je nogeJa BjaacTtu. OAJyKOM 0 IporJallielby BaHPeAHOT CTamba aKTy-
eJIHU PeXXUM je Taj NPUHLMUI 6esi0aHo MpeKpIino. PelleeM ia yCTaBHOCT
TaKBe OJIJIyKe He ,pa3MaTpa“ ¥ U3HETOM ,apryMeHTanujoM", ,9yBap ycraBa“
HUje 3alITUTHO Taj OCHOBHU KOHCTUTYIIMOHAJHU NPUHIUI 3apaji HOJIUTHY-
KOI' pe30Ha M BOJbY KpLIMTe/ba YCTaBa, NPETIOCTABUO je caMOM YCTaBy U
HEeroBOM TeMe/bHOM NpHUHIUNy (onuupHuje o ToMe BUZA. [lajosuh 2020).
3arto Ta oasayka YCC uIycTpyje KOJIUKO je 3a Bpllerme OMJI0 Koje pyHKIuje
(mapa)cyacke BJIaCTH BaXKaH MHCTUTYLMOHAJIHY 1€j32K y KOjeM Ce OHe BpIIe.
Kapa (mapa)cyzncku opraH HUje HHCTUTYIIMOHAMHO U GaKTUYKUA He3aBUCaH
Y caMoCTaJjlaH, Kao WITO je To ciay4aj y Cpbuju ¢ YctaBHUM CyZoM, OHJa je
npey3uMame peryjaTuBHe QyHKIHje 0Jf CTpaHe TaKBOT opraHa Iory6Ho 3a
Mozie Iy BJIACTH, CXOZHO TOME, U 3a CJ1I060/e U NpaBa rpahaHa. Jep, He Tpe6a
MMaTHU HapO4YUTYy UMarvHalnujy Aa 6u ce 3aMHUC/INII0, KAKO Y HEKO] HapeJHOj
[aHJEeMUjH, APYTOj jaBHOj ONACHOCTHU WUJIM YaK Y CBAKOj CUTYaLMjU Y KOjOj
npefcefHUK HapoaHe ckyniuThHe KoHcTaTyje Ja CKyNMIITHHA He MOXe JAa
ce cacTaHe, [1a beHe HaJJIeXKHOCTH Npey3My APYrd OpraHu, YCTaBHU CY[,
cnenehu JOKTpUHY stare decisis, Hasa3yu Jja HeMa OCHOBA YaK HU Jia MoKpe-
He NOCTyNaK OlleHe YCTAaBHOCTH TaKBHUX akKaTa. Peuyjy, mpuMeHa [JOKTpUHe
npenejieHaTa y TaKBOM CJIy4dajy M3BpraBa Ce Y CBOjy CYNPOTHOCT: YMECTO

71 Camo HeKOJIMKO Macyca mpe y CBOM pellleby, ,MaKo He CyAH YMH-eHULaMa U Ha
O0CHOBY uyumeHHna“, YCC ympaBo To YMHU Kaja ycTBphyje Aa je ucnymeH ycTaB-
HU YCJIOB NpoIValllelha BaHPEJHOT CTama, olemwyjyhu ,Ja 64 ce 3apa3Ha 60JiecT
COVID-19 morsia cMaTpaTH jaBHOM omnacHouhy Koja yrpokaBa OINCTaHaK Jp)KaBe
unu rpabaHa, y cmucny 4iaana 200. craBa 1 (Ycrasa)®
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Jla ojaya CyACTBO, Kao Tpehy, He3aBUCHY M CaMOCTaJIHy I'paHy BJIACTH, Koja
je ocHOBHa 6paHa HEyCTAaBHOM ILIKpery MONM ApPyrux rpaHa BJACTH, OHA ra
YMHU MOTIIOPHUM CTY60M Te MOhHU.

7. 3AKJbYYAK

Y caBpeMeHUM MpaBHUM CUCTEMHMaA I0JI0XKAj CYy/ICKe BJIACTH je oapeheH
YHyTap KOHCTUTYLHOHAJHW30BAaHOT MOJeJIa Mo/eJle BJIACTH, KA0 He3aBHUCAaH
Y caMOCTaJIaH y OAHOCY Ha Jipyre ABe rpaHe Bjaactd. C Jpyre cTpaHe, CX0[-
HO W/ieju ToJesie BJACTH, CYACKA BJACT BPUIM afjyAUKATHUBHY QYHKIH])y,
npuMemwyjyhu Baxkehe omuTe mpaBHe aKTe KoOje AOHOCH Jpyra BJAaCT, MO-
[JIABUTO 3aKOHOZAaBHAa. MebhyTuM, Kako ,OmumiTa MpaBuja He peliaBajy
nojeAMHAYHE CIy4ajeBe” jep Cy 3aKOHH 110 CBOjOj MPUPOJH, HYXKHO, HEJJOBP-
IIeHH, CYACKa BJACT, MIPUJIMKOM pellaBamka HEKUX (,TelKUX‘) caydajeBa
M3rJie/la Kao /a JoMymbyje Win cTBapa npaBo. Kaxkem ,u3rnena” jep ga siu
he weHe JoNMyHe WM Kpealyje ONIITHUX NMpaBWUJa U CTaHAAP/a, Koje Cy
caZip>kaHe y o6pasJiokelhuMa Mpecyia y ,TelIKUM” cjlydyajeBUMa MOCTATH
o6GaBe3yjyhe 3a cBe Hape/iHe C/IMYHE CJy4ajeBe, He 3aBUCH HYXCHO OJf TOTa
Jla Jii cy oHe popmasiHO npusHame Kao u3Bop mnpasa. lllTaBuiile, y KOHTHU-
HEHTAJHUM MPAaBHUM CHCTEMHMA, N0 MPABUJIY, HUje U3pUYUMO MPOIUCAHO
oBJsaiheme (6UJI0 KOT) cyza /a, 06pasoKemrUMa CBOjUX Npecya, CTBapa
o6asesyjyhe omre npaBHe HopMme.”? MehyTum, y pacrnpasu je usHeT apry-
MeHT (3.2) ma To ,oBJyamheme” Mojce 1a MPOUCTEKHe W3 KOHBEHIWje, TO
jecT U3 ycarsaleHe npakce CyACKHUX 3BaHUYHUKA.

Kajza je peuy o perynaTuBHOj PYHKIUjU Cy[ICKE BJIACTH, HA OCHOBY aHa-
JIi3e aHIVIOCAKCOHCKOI CHCTeMa Mpele/ieHaTa, NMaXiba je ycMepeHa Ka
XOPU30HTAJTHOM IIpeLeieHTy, Kao NapajurMaTU4HO] ,MHKapHanuju‘ Te
dyHknuje, 6yayhu na ce mouwio of NMpeTHOCTaBKE Jla BEPTUKAJIHH Ipele-
JleHT QyHKIMOHUIIEe ¥ CBaKOoM ypeheHOM npaBocyAHOM cucTeMy. Pasjior 3a
TO je jeAHOCTABaH: YKOJIMKO CyJiuje IpaBuja U3 pecysa BULIMX U HajBUILEr
cyJia He 64 y3uMaJM Kao o6aBe3yjyhe Hero caMo Kao pasJiore Koje y3umajy
y 003Up NpUJIMKOM IpecyhuBama, ajyd KOju MOry GUTHU HaAjadyaHU Apy-
r'UM Pasjio3uMa, OHAA 61U caMo QYHKIMOHHUCAke npaBocyha Morio fa 6yze

72 Paz HaBOAM Ja TAaKBO uspuuumo opJamherbe He MOCTOjH HH y AHIJIOCAKCOH-
ckoM cucteMy (Raz 2009, 278). O Tome y Spai¢ 2018, 31 ¢H. 14. Y cayuajy CA/L, pe-
LIUMO, UAaKO He MOCTOjU U3PUYHUT (Ha NPUMeED, YCTABHHU) MPOINHUC y TOM CMUCILY, Of-
Jiyke BpxoBHOT cysa npe/icTaB/bajy M3Bop npasa. CTora, NpaBuJo IpU3HaWba y TOM
cucTeMy JieJioM pedeprpa Ha MMCAHU YCTaB, a [IeJIOM je YCIOCTaB/beHa KOHBEHIIH]ja
KOja HeMa Be3e c nMcaHuM ycraBoM (onmwupHuje y Dajovi¢ 2010, 259).
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030ubHO yrpoxkeHo (Merrill 1993, 44,71). C apyre cTpaHe, Kaja je ped o
XOPU30HTAJIHOM IIpele/leHTY, KOHBEeHIMja y IpaBly NOLITOBamha JOKTPUHE
stare decisis, Kojy 64 cyyje U Cy[JOBU IPUXBATUJ/IH, MOXe Jla OrpaHH4YaBa
obaBe3yjyhe Z1€jcTBO Cy[iCKM CTBOpPeHUX OMNMILITHUX MPAaBUJIA CAMO Ha Cy/|0Be.
A pa v he ¥ oz, KOjuM ycJIoOBMMa TO J1€jCTBO MOCTaje erga omnes (y oLHOCY
Ha JipyTe rpaHe Ap:KaBHe BJIACTH), IOCEOHO je U KOHTEKCTYaJHO YCJI0B/bEHO
NHTame Koje ce y pacpaBU He pasMarpa.

Hajsaz, kao mTo je Ha caMOM [TOYeTKY PedyeHo, y paclpaBy ce U3HOCE /iBe
OCHOBHe Te3e: IIPBa, [la CY/CKa BJIACT, KOHIENTYya/JHO I0CMaTPaHo, Mojce Aa
BpPIUM peryJaTUBHY OYHKIHjy U Y IPaBHOM CUCTEMY y KOjeM joj OHa Huje
dopmasHO foje/beHa U, APYTa, Aa NOCTOje jaku HOPMAaTUBHU pasJ/io3u 360r
KOjuX OHa mpeb6a Jia je Bpud. [louto je mpBo NUTamwe JOBOLHO NpeTpece-
HO, Y APYroM HACcTaBKy paclpase, 1o3abaBuly ce NUTameM 360r yera Cyja-
CKa BJIACT mpeba Aia BpIIU peryJaTUBHY QYHKIH]jY, la GUX IOTOM CKUIIMPAO
jenan moryhu Mojies Bpilewma TakBe QyHKIMje Y cCaBpeMeHOM [IPaBHOM CH-
CTeMY.
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O4 HACJIEANBOCTH 40 HEHACJIEANBOCTH 3AKOHCKE
AY)XHOCTHU U3PXXABAHA PASBEZEHOI CYTIPYXXHHUKA

CazaacHo nopoduuHoj peeyramuegu Penybauke Cpbuje, 3akoHCKa JyHcHOCM
usdpoicasarea, usmehy ocmasoe, npecmaje cmphy dasaoya usdpicasarea. 3a
pasAuKky 00 cpnckoz 3aKkoH0Aasyd, HOpMOM8EOpYU y NojedUHUM CABPEMEHUM
e8poncKuUM NpasHuM cucmemuma nhpedsuhajy Hacaehusarbe 3aKOHCKe JYxHC-
Hocmu u3dpxcasarea, udmehy ocmanaux, u pasgedeHoz cynpyxcHuka. Takeu, y
6umHoMe dpyzavuju npucmynu pezyaucary numarbd HAca1edu8ocmu 3aKOH-
cke dyscHocmu u3dpocasarba pazgedeHoz CynpyjicHUKA, npedmem cy aymopo-
ge nadxcre. Ocum moza wmo Hacmoju da u3sede 3aKk/by4ak Koju je 00 cnome-
Hymux npucmyna npagHom ypehersy numarba Hacaedusocmu 3aKoHcke dyic-
Hocmu u3dpicasarsa NOMnyHo uau eehum desaomy pyHKyuju nocmépayiHe co-
AudapHocmu, aymop pasmampa u Mo2yhHocm pedu3ajHuparea U Hogeauparsa
nopoduuHonpasHe u HacsiedHonpasHe pezysiamuee Penybauke Cpouje.

KibyuHe peum: PaseedeHu cynpyxcHuk. — M3dpixcasarse. — Hacaehusarve. -
AyaxcHocm. — Odz080pHOCM.
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1.YBOA

WspprxaBame cynpyKHHKa 10 NpecTaHKy 6paka IpejcTaB/ba jejlaH Cer-
MeHT rpahaHcKkoNnpaBHe YCTaHOBe U3/p)KaBama. [laHac BeJMKH 6poj npas-
HUX cucTteMa, Mehy Kojuma je u Peny6uiuka Cp6wuja, ypehyjy cynpykaHcKo
u3/pxKaBambe Iocje pa3Boja 6paka. Y NpBoM Jiesly paja, ayTop aHalu3u-
pa cynpy:KaHCKO H3/p)kaBame y ¢paHLyCKOM, HEMadKOM, ayCTPHjCKOM
U PyCKOM IHpaBy, HacTojehu [ga NOHyJM apryMeHTOBaHe OArOBOpe Ha
cneneha nuTamwa: Koje QyHKIMje MMa ycTaHOBAa HU3Jjp)KaBarma y caBpeMe-
HHAM NIPAaBHHUM CHUCTEMMMa; /ia JIM Y OCHOBaMa CyNpYyXKaHCKOT U3Jp>KaBamba
nocJjie pasBofia 6paka CTOjU NOCTOpayHa COJUJAAPHOCT; Aa JIU CynpyXaH-
CKO M3/p>KaBakbe Nocje pa3Boja 6paka MMa OCHOBa y nmoTpebama CTBOpe-
HUM y OpaKy; y KakBoM cy Mehyco6HOM ofiHOCY ofpesibe 0 CynpyKaHCKOM
M3/ pKaBamy INocje pa3Boja 6paka, ofpejf0e 0 CBOjUHH, HacjaehuBamwy U
COLIMjaJIHUM JlaBakbMMa, J1a JIU ce MehyCcOoOHO AONYHYjy UK UCKJbYYY]y; Aa
JIY je 3aKOHCKaA AY>KHOCT U3/p:KaBatba pa3Be/leHor CYNpPY>KHUKA Hac/le/JUBa;
Ha KOju Ha4MH HacJeJHULM 0CTaBHOLA O/ATOBapajy 3a HAMUPEHE 0CTAaBUO-
YeBOI' pa3Be/leHOT CYNPYKHHUKA; /A JIM pa3BesieHU CYNpPY>XKHUK OCTaBUOIA
¥MMa NPUOPHUTET Y HAMUPEHY ¥ OAHOCY Ha MOBEPHOIE OCTABHOLA U HYXKHE
HacJeJHUKe UJIU HeMa?

Y npyroM jeny paja, y okycy ayTopoBe MaXkme je NOpOJUYHONpPABHA
perysnatuBa Peny6svke Cp6uje. Hopmupajyhu mpecraHak u3JpkaBamba,
CPIICKU 3aKOHO/aBal, npe/Bubha Jja 3aKoHCKa Ay>KHOCT U3/ p)KaBama, U3Mehy
OCTaJIor, IpecTaje U y CIy4ajy CMPTH [T0OBepUoOlla U3/ip:KaBakba UIH Jy>KHU-
Ka M3JpxkaBarba. Ha Taj HAuUMH je CPICKM 3aKOHOAABAL] 3aKOHCKY JY>KHOCT
u3/pKaBama YIYMHUO HeHacneAuBOM. OjcTynara oJf IpUHLHMIIA HeHacle-
JIMBOCTH HHUCY npeABrheHa HU y CIy4ajy CyNpyXKaHCKOT M3JpKaBama Io-
c/le pasBoja G6paka. 360r Tora ayTop y pajJly NocTaB/ba NMUTAae Ja JHU je
HeHacJeAuBoIINy 3aKOHCKe AYKHOCTH U3JpKaBamba IN0CT6payHa counjap-
HOCT y CPIICKOM HpaBy JOBeJieHa I0J 3HAaK NuTama. [la 6u o4roBopHo Ha
npebauimke nuTamwe, ayToOp NPUCTYNa aHAJM3W MOPOAUYHONpPABHE M Ha-
clefHonpaBHe perynaTuBe. OCUM TOTa, ayTOp AHAJMU3UPA U PETYJNATUBY
KojoM ce ypebhyje conujanHa 3aurtuta y Peny6auny Cp6uju. [lpumeHoM cu-
CTeMaTCKOI MeTO0/a, ayTOp HACTOju Aa Aohe 0 apryMeHTOBaHOT OAr0BOpa
Y Ha MUTame /ja JIM je ersucTeHIMjaHa CUTYPHOCT pa3BeJleHOr CyIpYyKHU-
Ka y CPIICKOM IIpaBy Jl0BeJieHa I10/] 3HaK NUTaba.
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2. HEMAYKO NPABO

2.1. YonwuTeHo O Cynpy»XaHCKOM U3ApiKaBatby nocre pa3Boaa
6paka

CynpyKaHCKO H3Jp)KaBame Iocje pa3Boja 6paka y HeMayKoM IpaBy
HOPMHPAHO je oxpenbama HeMmadkor ['pahanckor 3akonuka (HI'3).! [Ipema
cnoBy HI'3, 6UBIIM Cynpy:KHHUIM Cy AYKHHU Jja caMu 06e36ehyjy cpeacTBa
HEOTX0/[HA 3a CBOje u3/ipXkaBatbe.? Ha Taj HaYMH je y TeMeJbe CYyNpy:KaHCKOT
U3pKaBama I0cje pa3Boja 6paka yrpaheH, Kao OCHOBHH, HPUHIMI CaMo-
OJITOBOPHOCTH OGUBLIMX CYNPYKHHUKA.

Oactynamwe 0J, OCHOBHOI MpPUHIMNA NOCTOjU. Tako, YKOJHUKO jeAaH
0/l CyNpy>XHHKA HUje y CTamwy Ja caM cebu o6e36equ cpeJCcTBa HYXKHA 3a
er3ucTeHIlyjy, OH UMa NIpaBO Ja 3axTeBa H3/p>KaBaikbe 0Jf OUBIIEr cy-
npyxHuka.’ 3a TO je HEONXOAHO Jla CYNPY)KHUK MOBEpHUJIAL, U3JpPiKaBaba
ucnymasa yciaose nponucane HI'3.* Y HeMaukoj mpaBHOj Teopuju ykasyje ce
Ha TO /1a Yy OCHOBHU CYNPY>KaHCKOT U3Jp:KaBaa MocJje pa3Boja 6paka CToju
vjeja o mocTbpayHoj conupapHoctH (hacheheliche Solidaritdt), koja je mu-
poko mpuxBaheHa y HeMauKoj JIOKTPUHH U CYACKO] NMPAKCH, U oGjallmbaBa
Jla je ped o MOTpebU Koja je cTBopeHa bpakoM (ehebedingte Bediirftigkeit)
(Martiny, Schwab 2002, 23).

YuHuouM off 3HAyaja 3a yTBphHUBame BHUCHHE H3JpKaBamwa, TaKobhe,
JleTa/bHO Cy HOpMHpaHHU ojpenbama HI'3. ¥ HeMmaukoj mpaBHOj Teopuju
yKa3yje ce Ha TO Ja je Moryhe orpaHMYMTH BUCUHY U3/IpXKaBakba, a Takohe
Y BpeMe 3a Koje he ce usgpxaBame AaBaTu (Schroder 2014, 22). /la 6u ce
06e36en11a yHubOPMHA IPUMEHA 0/ipeiaba 0 CYyNpYKaHCKOM U3/ piKaBakby
nocse pa3Bojia 6paka U yjeAHauyuJa CyACKa MpaKca, KpeupaHu cy Noceb6HU
BOJIMYM U Tabesie, Mehy KojuMa nmoce6HO MecTo 3ay3uma Jlusengopdcka Ta-
6esa (Martiny, Schwab 2002, 21).

2.2. O HacnehuBakby 3aKOHCKe AY)KHOCTHU U3Ap)KaBakba
pa3BeAeHoOr CynpyXHHUKa

[locebaH medaT NpaBHOM ypebhemwy 3aKOHCKe AYKHOCTH H3JAp>KaBamba
pasBeeHOr CcynpyXHUKa Aajy ozapenbe HI'3 o mpecraHky u3ApKaBama.
OHe cy cucTeMaTHU3oBaHe Moj HacsioBoM ,llpectaHak usgpkaBawa“ (Ende

1 HI3 (Biirgerliches Gesetzbuch), map. 1569-1586b.
2 HI3, map. 1569.

3 HI3, map. 1569.

4 Hr3, nap. 1570-1573, 1575 unu 1576.
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des Unterhaltsanspruchs).® thuxoBa cajpuHa ykasyje Ha TO Ja 3aKOHCKa
JY’KHOCT M3 pXKaBama pa3BeJleHOT CYNpPYKHUKA MPecTaje y Cay4ajy CMPTH
Cynpy»KHHKa NMOBEPHOLA U3ApKaBakha U ¥ CIy4ajy Kaja CynpyKHHUK IOoBe-
puJal, U3apKaBama CTYIH y APYryd Gpak WM 3acHyje rpahaHcko mapTHep-
cTBO.®

Hemauky 3aKoHO/iaBall je U3PUYUT Jla Ce 3aKOHCKA AYKHOCT U3/ p>KaBamba
pa3BeJieHOT CYNPY>KHUKA He Tach CMphy CynpyKHUKa Ay KHUKA U3/ pKaBakba
Beh, Kao jegHa HacjeqHa o6aBesa, Npejiasd Ha eroBe HacjaegHuke.” Y
HEMauyKoj NpaBHOj TEOPHjU Ce yKasyje Ha TO Ja je 3aKOHCKa [YyXKHOCT
U3/p>KaBama, YIVIaBHOM, JIMYHA AYXKHOCT U /3, Kao TaKBa, He IpeJiasyh Ha
HacJIeZHUKe, IIITO je Cy4aj ca Ay>KHOIINY U3apKaBama u3 nap. 1586 1 HI'3,
nap. 1615 [ HI'3, map. 1360a III HI'3 u nmap. 1361 IV 4 HI'3 (Riesenhuber,
Karakostas 2009, 145). Takobe, o6jaumaBa ce Jja MOCTOjU OACTyNae y
c/1y4ajy 3aKOHCKe AY>KHOCTH M3Jp)KaBaiba pasBeJleHOr CYNpY>KHHUKa, Koja
HUje Ju4yHa AyKHocT Beh je Hacnenusa (Frye 2009, 209).

Y HeMaykoj Cy[CKOj NpakCh He IIOCTOjU JUjeMa Yy Ioryely IpaBHe
kJacubuKanyje 3aKOHCKe JY>KHOCTH W3/ipXKaBakba Pa3Be/leHOTr CyIpyKHU-
Ka. [I[peMa cTaHOBUILUTY Cy/a, TO je 06MYHA HacsieHa o6aBe3a. OHa nmpesa3u
Ha HacJeJJHUKe CYNpY>XHUKa AY>XHUKA U3JipXKaBakba U Ha by Ce aHaJIOTHO
npuMemyjy oapenbe nap. 1967 HIr3.8

2.2.1. OaroBopHOCT HacaeaHUKa 3@ HAMUPEH>€ 3aKOHCKE AYXHOCTH
usapxaBarba

Byayhu [a je 3aKoHCKa Ay:KHOCT U3Jp)KaBaitba CBpCTaHa y pej, Hacje[-
HUX 06aBe3a U Jja 3aje/{HO ca pyruM o6aBe3aMa OCTaBHOIa, Takohe, M0/06-
HUM 3a HacjehuBarbe, Ipeslasu Ha HaC/leJHHMKE, MOCTaB/ba Ce MUTakhe Ha
KOjU Ha4MH HacJeJHULYM 0CTaBUOLA OAr0Bapajy 3a HaMUpehe CyNpyKHUKaA
HNoBepHoOLA HU3Ap)KaBarma. OAroBOp Ha MOCTAB/bEHO MUTAKE MPOHANA3ZUMO
y oapenbama HI'3 kojuma ce ypebhyje oiroBOpHOCT Hac/eZHUKA 3a 06aBe3e
OCTaBHUOLa, y HpaBHOj KIBbUXKEBHOCTHU U Y CyACKOj IMpaKCH.

Kaza je ped o oroBopHOCTH Hac/leJHHMKA 3a 0O0aBe3e OCTABHOLA, Tpe-
f6a CHOMEHYTH Ja Y HeMayKoM IpaBy HacJeJHHUIM OCTaBHOLA HEOTPaHH-
YeHO MOTYy OAroBapaTH 3a 06aBe3e M3 3aocTaBIUTHHe. [Ipema cioBy HI'3,

5 HI3, map. 1586, map. 1586a u nap. 15866.
6 HI3, map. 1586, cT. 1.
7 HI3, nap. 1586b.

8  OLG Koblenz, Urteil vom 19. Mai 2009 - 11 UF 762/08, https://blankenburg-
frank.de/wp-content/uploads/OLG-Koblenz.pdf, nocnepwu npuctyn 27. jyna 2021.
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OrpaHHYeHa OATOBOPHOCT IOCTOjU CaMO y C/Iy4ajy KajJa je NOKPeHyT Io-
CTYIaK YIpaB/batba 3a0CTABIITHHOM WJIK CTE€YajHU MOCTyNaK.” Y Hac/ae HO-
NpaBHO] TEOPHjHU ce objallkaBa Jla y TUM CJydajeBUMa IOCTOjHU OATOBOP-
HOCT /10 BpeIHOCTH 3a0CTaBLITHHE, UCK/bYYMBO HacaeheHUM gobpuma (cum
viribus hereditatis) (CtojanoBuh 2011, 342). OTyza cynpy>KHUK OBepU.Iall
M3/ p>KaBakba UMa IIpaBo Ja 3axTeBa MHPOpMalLUje o cacTaBy U BPeJHOCTU
3a0CTaBIITHHE, Ha UITa HEJBOCMHUCJIEHO ynyhyje caapxxuHa map. 1605 u
nap. 1580 HI'3 (Kriiger 2018, 558).

Y cynackoj mpakcd, Takobe, He IOCTOjU JuJeMa O OJrOBOPHOCTH Ha-
CleJHUKa, CYNPY>KHUKA AY>KHUKaA U3JpxaBamwa. CTaB cyAa je Jja y TaKBUM
cly4ajeBUMa OCHOBAHOCT 3axTeBa Tpeba OlleHUBATH Y OJAHOCY Ha BpeJ-
HOCT 3a0CTaBIUTHHE, Ha KOjy HacJeJHUIM UMajy MOTYhHOCT Aa orpaHude
cBOjy 0AroBopHOCT.!® OCUM CHOMEHYTOT, Cy/CKa IpaKca je U CTAHOBUIITA
Jla ce orpaHuyYema Koja cy npegsubena map. 1581 HI'3, a koja ce oxHoce
Ha COJIBEHTHOCT JY>XHHMKa U3Jp)KaBamwa, Ha Koja ce AYXHUK U3 pKaBarba
3a XMBOTA MOXKe [03UBATH, He NPUMEWY]y Yy CAy4ajy Kaja ce MOoTpaxyje
U3/pKaBame M3 3a0CTaBLITHHE jep je TO HacjeJHa obaBe3a, a He JIMYHA
JYyMKHOCT HacJeHuKa. !

Kaza je peu 0 oATOBOPHOCTH HacJeJHUKA OCTAaBHOLA 32 U3JpKaBarbe
OCTaBHOYEBOT GUBLIET CYNPYKHKKA, OCUM IITO je 0ATOBOPHOCT HacC/eJHH-
Ka, 6e3 CyMibe, OTpaHMYeHa HAa BPEJHOCT 3a0CTABIUTHHE OCTAaBHOLA JYX-
HUKa U3/ pKaBama, IOCTOjU U OTPaHUYElbEe Y MOIVIely U3HOCA KOjU GUBIIU
CYIPY>KHHK OCTaBHOLIA MOXe /la 3aXTeBa U3 3a0CTaBLITHHE.

[Ipema ofpehewy HeMayKor 3aKOHOJABIA, OUBILIEM CYNPYXKHUKY OCTa-
BUOLIA NpUINaAa HU3ApKaBakbe M3 3a0CTaBLUTHHE y BPEJHOCTU HYXKHOT
Jlesia, Ha Koju 6W MMao MpaBo y CJAy4Yajy Jia je 6pak mpectao cMmphy my-
KHUKA M3JprkaBarba, a He pa3BofoM.'? Y HeMauKoj IpaBHOj TEOpHju ce
yKasyje Ha TO JAa je y paJlHUM MaTepujaiuMa 3a HI'3 nojammeHo aa je
NpaBoO Ha M3/ipKaBake OUBIIEr CYyNPY>XHUKA OCTaBHOLIA U3 3a0CTaBIITHHE
CBOjeBpCHA 3aMeHa IIpaBa Ha HY»KHH [leo, Koje ce Tybu y cayyajy pa3Boja
(Riesenhuber, Karakostas 2009, 145, 146). Ocum Tora, ob6jauimaBa ce Aa
ce Ha yTBphUBame M3HOCA U3/pXKaBakha aHAJIOTHO NPHUMEWYjy NpaBuUJa

9 HI3, map. 1975.

10 BGH XII ZB 357/18 Verkiindet am: 15. Mai 2019, http://juris.bundesgerichtshof.
de/cgi-bin/rechtsprechung/ document.py?Gericht=bgh&Art=en&nr=96643&pos=0&a
nz=1, nocaeawu npuctyn 27. jyna 2021.

1 OLG Miinchen, Endbeschluss v. 18. 07. 2018 - 12 UF 202/18, https://www.
gesetze-bayern.de/Content/Document/Y-300-Z-BECKRS-B-2018-N-44141?hl=true,
nocsaeAwy npuctyn 27. jyna 2021.

12" Hr3, nap.1586b.
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KojuMa ce ypehyje moctynak o6padyyHaBamwa HYXKHOT Jiesia U To nap. 2303,
nap. 2325 u nap. 1931 HI'3 (Kriiger 2018, 558). ¥ HemMauKoj Cy/icKOj IpaKcHy,
Takobe, BUCHHA NMOTpaXkUBakba U3/prKaBama OUBLIET CYyNpPY>KHHUKA OCTaBU-
OLla OTPaHHUYEHA je Ha U3HOC HYXHOT JleJia, Koju 61 My IpUIao y cay4ajy Aa
6pak Huje pa3BejeH.?

2.2.2. Ytnuaj oapmuara o4 rnpasa Ha HaciefhrBare no cyrnpyxaHCKo
n3apxxaBarbe rocse passosda 6paka

OcuM oHoOTa IITO je peyeHO y NPETXOAHUM pelloBUMa, Tpeba CIOMeHy-
TH Jla HeMa4yKH 3aKOHO/aBall NUTamke OipUliama of IpaBa Ha U3/ piKaBatbe
He ypeDhyje nmoce6HoM ozpen6oM. He HopMUpa HU KaKBe IpaBHe MOC/IEIH-
Ile MO0 CYNpyXaHCKO H3JpiKaBarme Iocje pa3Bofa 6paka MMa OJpHIame
CyNpyXHMKa I[OBepHOlLla HU3JpXKaBamwa Of, NpaBa Ha HacslehuBame, Koje
je caapkaHo, mpyMMepa pajH, y OGpauHOM YroBopy. Y HeMauykoj IPaBHOj
TEOpHju ce UCTHUYe Jia je mpeoBsaahyjyhu cTaB y NpaBHOj KHMKEBHOCTH
Jla YKOJIMKO Ce CYNpYXHHUK MOBepUJAll M3Jp:KaBalka OJApeKao NpaBa Ha
HacjehuBame, nofpa3yMeBa ce Ja ce ofpeKao Y IpaBa Ha U3JApKaBambe
(Riesenhuber, Karakostas 2009, 145). 36or Tora ce caBeTyje Jja ce NPUJIU-
KOM 3aKJ/by4MBamba OpayHUX YroBOpa MOCeGHO HArJIacH Jia ce CYyNnpyXHHULH
oJlpulialeM 0J] TpaBa Ha HacsiehuBame He ofpHYy NpaBa Ha U3JApXKaBambe
(Schliinder 2016,18,19).

CarnepaBajyhu oapenb6e HI'3 o cynpyxaHCKOM H3JApKaBamby IMOC/ae pas-
BoJla 6paka, KOMeHTape Y HeMa4yKoj IpaBHOj JOKTPHUHU U CTABOBE CYJI0B3,
MOXe Ce 3aK/by4YUTH [ia je HacJeJAUBOCT 3aKOHCKe [JY>KHOCTH U3JpKaBarba
y OYHKIUjH TocTOpavyHe cosujapHocTd. YuHU ce ga oapende HI3 o
Hac/lehuBawy 3aKOHCKe AYKHOCTU H3JpKaBamka HUMajy AyOOKOr cMuc/Ia
360r Tora LITO U Y C/Ay4ajy CMPTH CYNpPY>XHUKA AY>XKHUKA U3/ipKaBaka 3a-
KOHCKe NpeTHOCTaBKe HEONXOJHe 3a KOHCTUTyUCame 3aKOHCKe [yKHO-
CTU W3JpXKaBama M Jas/be I0CTOje Ha CTPaHMU CYIpYyKHUKA IoBepHuoLa
usapxaBama. Byayhu fja nocjie cMpTH Cynpy>KHUKaA AYKHUKA U3JpKaBarba
0CTaje KeroBa 3a0CTABIITHHA, YUHU Ce allCOYTHO NPUXBAT/LUBUM pellerhe
Jia he ce usapaBawke HAMUPUBATH U3 3a0CTABIUTHHE OCTAaBUOLA IyKHUKA.
WHaue, TakBUM pelleeM ce TepeT o6e36ehuBama eraucTeHIyjaJHO He-
30pUHYTHUX JIMLA [Ipepacnojesbyje u3Mehy ApkaBe U MojefUHLA, UMajyhu
y BUAY [Jla ce oApenbe o U3JApXKaBamy, oAperbe O CBOjUHU U ofpende
COLIMjaJIHUM JlaBatbMMa Mehyco6HO He UCK/bYUyjy Hero aonymwyjy (Martiny,
Schwab 2002, 23, 24, 25).

13 OLG Frankfurt vom 28. 08. 2002 (2 WF 245/02), http://www.hefam.de/
urteile/2WF24502.html, nocnepwu npuctyn 27. jyna 2021.
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3. PPAHLUYCKO NPABO

3.1. Y KpaTKUM LpTaMa O CYNnpy)XXaHCKOM HU3Ap)kaBakby nocne
pa3Boaa 6paka

Y ¢paHILycKoM NpaBy CyNpyXaHCKO H3Jp)KaBarbe Iocje pa3Boja Opa-
Ka peryjucaHo je ofpeznb6ama ¢panuyckor ['pabaHckor 3akonuka (Pr3),
Koje cy objegumeHe moj HacnoBoM Des prestations compensatoires (O
KoMIleH3aTopHOj npecranuju).* Tipema cioBy ®I'3, AyKHOCT Cymnpy:KaH-
CKOT M3/IpJKaBaba IpecTaje pa3BojoM 6paka.l® [lomyT HeMaykor, U $paH-
LIyCKM 3aKOHOMHKcal, npejBubha ofcTynamwe of, Tor npasujia. Haume, jesan
0J CYyIpy>KHHKa MMa NpaBo [Jia 3axTeBa MCIJIATy KOMIIEH3aTOpHe CyMe Of,
JIPyTOT CYNpY>XHHKA y CJIy4ajy KaJia MOCTOjHU HEeCKJIa/, ¥ *KUBOTHUM YCJIOBHU-
Ma Bera Kao oBepHoLia U3/ipXKaBama. YC/IOB je Jia je HeCKJIaJ y >)KUBOTHUM
yCJIOBUMa NPOY3pOKOBaH pa3BofoM. KoMneH3aTopHa cyMa ce ucmiaahyje y
KallUTaJHOM HU3HOCY, Koju ofpehyje cyamja.l®

Y dpaHIycKkoj npaBHOj TEOPUjU ce 0bjallibaBa Jja O CTyIabe ¥ XKUBOTHUM
yCJIOBUMA CYNPY>KHUKa MOBepHOLia M3/p:KaBaka 00yxBaTa JUCHAPUTET Y
pecypcuMa, koje he cyauja onewuBatu (Sayn 2016, 109). Takobe, uctude
ce Jia je y NUTamy jefiHa BPCTa OALUTETe, KOja HHUje KJIAaCUYHO U3/prKaBambe
yCJIOBJbEHO HeMaleM CpeJiCTaBa 3a ersUCTeHLHjy Ha CTpaHU IOoBepHoLA
usapxaBama (Ferrand 2002, 38).

Moxe ce pehu Ja je nu/b 3aKOHOJABLA, 6e3 CyMibe, capKaH y obe-
36ehuBamwy HakKHajle CYNPYKHHUKY MOBEpPHUOLy KOjU TPNHU 360T NpOMeHe
’KUBOTHHUX YCJIOBA, KOja je HacTaJja Kao IocjaejHlla pa3Boja, aly, Kako je
npuMeheHo y NpaBHOj TEOPHjH, U Ca LU/bEM OCTBapUBakba YUCTOT pacKHjia
ca npouutouthy, 6e3 ayrorpajuux napauna (Kosauek Ctanuh 2002, 109).
[Ipema cranoBumTy Kacanuonor cyma ®paHiycke, I[u/b 3aKOHa HUje Ja
ce M3je/lHaYX 60raTCTBO Beh HCKJ/bYYMBO pasJiMKa y >KUBOTHUM YCJIOBU-
Ma CynpyXHHKa IOBepHOLla HU3JpKaBarma. YKOJIMKO TaKBa pas/MKa HHje
yTBpheHa, Ty:K6eHU 3aXTeB, JJOTMYHO, Tpeba 6UTH of6ujeH.!’

Oppendama ®I'3, Takobe, neduHUCAHU Cy U KpUTepHUjyMU Koje he cyx
y3UMaTH y 0063Mp NPUJIMKOM MpoliekUBama M yTBphHUBamwa KOMIleH3a-
TOpHOT U3HOca. OCUM OCHOBHUX KPUTEPHUjyMa, Y Koje ce ybpajajy moTpe-

4 I3 (Code Civil), un. 270-281.
15 @r3, un 270, cr. 1.
16 @r3, yn. 270, cr. 2.

17 Cour de cassation, Chambre civile 1, 18 novembre 2020, 19-15353, https://
juricaf.org/arret/FRANCE-COURDECASSATION-20201118-1915353, nocnefu npu-
ctyn 27. jyna 2021.
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6e Ccynpy>XHHMKa MOBepHoOLia M3Jp:KaBama U PUHAHCHjCKA CIIOCOOHOCT Cy-
NpYyKHUKA AY>KHUKA WU3JprKaBarba, CyA he BOJUTH padyyHa U O JOMYHCKUM
KpUTepHjyMHUMa. Y JONyHCKe KpPUTEpHUjyMe ce ybpajajy, mpuMmepa pajy,
Jy’)KMHa Tpajama OpayHe 3aje/jHUIIE, CTAPOCT CyNPYKHHKA, FbUX0BA 3/]paB-
CTBEHa CIOCOOHOCT, mMpodecroHa/lHa OpHjeHTalyja, KaluTaJa KOjUM pac-
MoJIaXy, IPOLIE’kUBO U 0YEeKUBAHO Hacjehe, IpUX0J KOjU ce o4eKyje yciae[
JIMKBUALIMje GpayHoOr pexuma, nensuje.'®

Tako feduHMCaHU KPUTEPHUjYMH, 6€3 CYMEbE, TOBOPE Y IIPUJIOT TOME /1A Ce
3aKOHCKe oJipe/i0e 0 UCIJIATH KOMIIEH3aTOPHOT U3HOCA, ofpe0e KojuMa ce
ypebyje 6payHu UMOBUHCKU peXUM, oJpesde 0 IpaBy CBOjUHEe, oApej6e o
HacslehrBamwy M IpaBa Koja ce 0CTBapyjy 10 OCHOBY E€H3HUjCKOT OCHUTYpama
He HCKJ/by4yjy Hero gonymwyjy.t’ ¥ ¢dpaHilyckoj npaBHOj TEOPHjU ce FOBOPU
Y 0 UHAMPEKTHOM yTHLAjy ofpefaba o MpaBy CBOjUHE U oApenabe 0 NpaBH-
Ma U3 IEeH3UjCKOT OCUTYparba Ha CYNPY>KaHCKO U3JpiKaBakbe N0cje pa3Bojia
6paka (Ferrand 2002, 32, 33).

3.2. HacnehuBame 3aKOHCKe AYXXHOCTH UCMJIaTe KOMMNEeH3aTopHe
cyme

[lonmyT HeMaykor, 1 $GpaHLYCKU 3aKOHOJaBall peABrha a ce 3aKOHCKa
JIY’KHOCT MCILJIaATe KOMIIEH3aTOpHE CyMe He Tacd y CJAy4ajy CMPTH Cympy-
JKHHKa Jy’KHHKa Bel, kao jefHa HaciefHa oGaBe3a, MpeJjia3d Ha Hacaef-
Huke.?’ OcuM Tora, 3aKoHO/aBal| MpeLnu3npa Ja YKOJIHUKO je MCIIaTa KOM-
NeH3aTopHe cyMe oJipeheHa y 06JIMKY KanmuTaJa MoJ yCJIOBUMA U3 Wi 275
®I'3 Uiy y MECEYHUM aHYUTETHUMA a HAaCTYIH CMPT JY)KHHUKA U3/IprKaBarba,
Tako oApeheHH U3HOCH JOCTEBajy V 1leJIMHHU 3a HamaaTy. M3Hoc Koju Tpe-
6a ga 6yae ucniiaheH U3 3a0CTaBLUITHHE y TAKBUM CJIy4ajeBUMa Mpoliewyje
ce mpeMa MoJajMTeTHMa U3 JeKkpera JlpkaBHor caBeTa.?! ¥V ¢paHIycKoj
CY/ICKOj TIpaKCH ce MPUJIUKOM MpPOIleHe H3HOCa KOMIIEH3aTOpHEe CyMe, Koja
Tpeba Aa 6yJe uciiaheHa U3 3a0CTaBIITHHE OCTABHOIIA, y3UMa 36UpP CBUX
HeJIOCIeJIMX paTa KOMIIEH3aTOpHe CyMe, Koje ce IMpeMa 3aKOHY cMaTpajy

18 @r3, yn 271.

19 Cour de cassation, Chambre civile 1, 13 février 2019, 18-12763, https://juricaf.
org/arret/FRANCE-COURDECASSATION-20190213-1812763, nociae by IPUCTyT 27.
jyna 2021.

20 T3, us. 280.

2L 4y, 280, cr. 1 u 2 ®r3. Bug. u: Cour de cassation, Chambre civile 1, 04
novembre 2015, 14-20383, https://juricaf.org/arret/FRANCE-COURDECASSATION-
20151104-1420383, nocnenmwu npuctyn 27. jyna 2021.
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JOCIIeJIUM Yy TPEHYTKY CMPTH OCTaBHUOLQ, a BbUX0BA BPELHOCT Ce Npolemwnyje
y3 CToly KanuTanusanuyje of, 4%, yaumajyhu y 063up nojaTke u3 tabese o
CMPTHOCTH IIPEMa I0JIy, CTAPOCTH U }KUBOTHOM CTaH/apAy.>2

OcuM ToOra IITO 3aKOHCKa AYXHOCT HCIIaTe KOMIIeH3aTOpHe CyMe,
[0 CHUJIM 3aKOHQ, MpeJjia3d Ha Hac/leAHUKe, Kao HacienHa obase3a (Sayn
2016, 120), ¢paHIycKH 3aKOHO/IaBall, HAcJeQHUIIMMAa OCTABHOL[A OCTABJ/ba
MOTyhHOCT /la JIMYHO HacTaBe ca mahamkeM KOMIEH3aTOPHE CyMe, OHaKO
KaKo je TO YUHUO OCTaBUWJAL,. YCJOB je Jja HacJleLHULM OCTaBUOLA ca OGUB-
IIMM CYTIPY>KHHKOM OCTaBHOIla 3aKJ/byye YrOBOP O UCIJIATH KOMIIEH3aTOpHE
cyme. Onpenbama ®I'3 je npeaBubeHo Aa ce yroBop 0 UCIJIATH KOMIIEH3a-
TOPHOT U3HOCA 3aKJby4yje Y GOpPMHU jaBHOGEIEKHUIKOT 3amuca.?3

dpaHILycKkM 3aKOHO/aBal, Takohe, mpegBuba Aa yroBopHe cTpaHe UMajy
MoryhHOCT Za 3axTeBajy U3MeHy WJIHM YKUAame ob6aBe3e W3 crnopasyma.’*
dpaHIycKa Cy/JcKa paKca yCBOjWJIa je CTAHOBHMINTE /Jia HACIEAHUIM OCTa-
BUOLA KOjH Cy Ce JMYHO 06aBe3any Ha Iulahame KOMIEH3aTOPHOI M3HOCa
He MOTY Jia 3aXTeBajy M3MeHYy WJIM ralllel-e yroBopHe o6aBese 360 0KOJI-
HOCTH Koje Cy II0CTojasie U 6uJle II03HaTe y BpeMe 3aK/bydera yropopa.?s

3.2.1. OBroBOpHOCT Hac/neaHMKa OCTaBHOLA 3@ MCIIaTy KOMIEH3aToOpHE Cyme

Kapza je ped 0 0ArOBOpHOCTU HaC/eJHUKA 3a [yTOBe OCTaBUOLA, MOXKEMO
pehu ga je coBo @I'3 jacHo. HacsienHuIM ocTaBroa 0AroBapajy 3a o6aBese
OCTaBHOLa HEOTPAHUYEHO, Y C/Iy4ajy 6e3yC/0BHOr NpUXBaTarmba Hacaeha.?®
Ocum Tora, 3aKoHOAaBal NpeABrbha MOryhHOCT orpaHUY€ermha OrOBOPHOCTH
HacJeJHUKa Ha WU3HOC aKTHUBe 3a0CTaBLUTHHeE. YCJIOB je fja ce HacJeqHUIU
ocTaBHoOla MpUxBaTe Hacjeha ca mpuBuierujom nomnwuca.?’

CnoMeHyTe oapesnbe Hehe GUTH NpUMeEHMBAHE HAa HCIJIATYy KOMIIEH-
3aTOPHOr M3HOCA M3 3a0CTaBLITHHe 360r Tora WITO je oApen6ama I3
npeABubheHO Jia HacJeJHUIM OCTABUOLA, HA KOje je 10 CUJIM 3aKOHa Npeliia

22 Cour de cassation, Chambre civile 1, 04 novembre 2015, 14-20383, https://
juricaf.org/arret/FRANCE-COURDECASSATION-20151104-1420383, nociejbu npu-
ctyn 27. jyna 2021.

23 T3, u 280-1.
24 @3, y1. 280-1 y Be3u ca wi. 276-3.

25 Cour de cassation, Chambre civile 1, 28 mars 2018, 17-14389, https://juricaf.
org/arret/FRANCE-COURDECASSATION-20180328-1714389, nocnenwy npuctyn 27.
jyna 2021.

26 I3, us. 785.
27 @T3, unr 791.
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o6aBe3a McIJIaTe KOMIEH3aTOPHOT U3HOCA, OATOBAPajy 32 HAMUPEHE aKTH-
BoM 3aocraBiuTuHe (dans la limite de l'actif successoral). Ykoauko aKTHUBa
3a0CTaBIITHHE HUje /JI0BO/bHA 3a HaMHpeHme KOMIEH3aTOPHOI M3HOCA, Ha
OJITOBOPHOCT Ce MO3UBAjy JieraTapu cpa3MepHoO CB0joj fo6uTH, Bojehu pa-
4yHa 0 BOJbU OCTABHOL@A y cMHCIy wi. 927 ®I'3.2 Y dpaHIiyckoj npaBHOj
KEbM)KEBHOCTH YKa3aHO je Ha TO Ja Ce pellerme npeMa KoMe GpayHd JpyT
MMa IpaBa jeJUHO Y OKBUPY aKTHBe 3a0CTaBIUTHHE U J0J1a3U Ha peJ 3a UC-
IJIaTy HAaKOH OCTAJIMX OBepUJIalia 0CTAaBUOLA TEIIKO MOXeE ONpaBAaTH jep
je OH moBepuJIaL, a He HacJeLHUK ocTaBuoua (Grimaldi 2017, 180). Uako je
TaKBO pelLlee KPUTUKOBAHO Y IPABHOj KEbMXKEBHOCTH, Y CYZ,CKOj IPAKCH Cce
cyoBo OI'3 mpuMemyje 6e3 oacTynarma.>’

Takobe, 3HauajHO je cmoMeHYTH Jla GpaHIyCKU 3aKOHOJaBal npe/Bubha
Ja he ce on M3HOCA KOMIIeH3aTOpHe CyMe OAOUTHM H3HOCU INOPOAUY-
He TeH3HWje KOjy je CYNpY:KHUK IOoBepuJall, u3jAp)kaBarba npuMuo.’ Y
dpaHIyCKOj CYACKOj NMpaKCH ce NMpeLU3upa JAa Cy TO HETO U3HOCU IOPO-
JIMYHe MeH3Mje KOjy je CyNpYyXHHUK IOBepuJal, U3Jp:KaBakba NIPUMHUO, a He
OpyTO M3HOCH y KOje Cy 3apayyHaTH 3aKOHOM ojpeheHU nopesu U Jonpu-
HocH. Kako cyz 3ak/bydyje, cnequrUKyM KOMIIEH3aTOpHE CyMe He orJeja
ce HU y o6orahemy cynpyxHHKa [T0OBepuJalia HU y lber0OBOM OCHpOMalleHy,
Te 360r Tora Tpeba o/ 61jaTH HETO HU3HOCe TIOPOAUYHE NleH3Hje, a He 6Py To
usHoce.3!

Ananusupajyhu onpentde ®I'3 0 0AroBOpHOCTH HAC/IeIHUKA 32 HAMUPEHhE
KOMIIEH3aTOPHOT U3HOCA, Y3 OCBPT Ha PPAHIYCKY LJOKTPUHY U CY[CKY NpPaK-
Cy, MOXe Ce 3aK/bYYUTH Jia IPpaBHOM ypehemy Ay»KHOCTHU HUCIJIaTe KOMIIEH-
3aTOpPHOT HW3HOCa oJpeheHy no3y cnemuébudHocTu najy oapenbe OI'3 o
OJITOBOPHOCTHM HacJIeJHUKA 33 HEroBo HaMupemwe. Kao mTo cMo Bujesy,
OHe Ipe/CTaB/bajy OACTYINale OJ, ONLITUX ojpejaba Kojuma ce ypebyje
O/JIFOBOPHOCT Hac/le/IHMKA O0CTaBUOLA 3a Ayrose. YMHU ce Jia ce ynpaBo U3
TOT OJCTYIalba MOXe 3aK/bYYUTH Ja je GpaHIyCKH 3aKOHOAABAL, HA jelaH
WHJMpEKTaH HayuH, pa3BeJleHOr CYyNpyKHHUKa OCTABUOLA CBPCTAO0 Y peJ, ca
cy6jeKTHMa KOju OCTBapyjy mpaBa y OKBHUPHMa 3a0CTaBLITHHE OCTaBHOLA.
lllTaBule, MOXKe Ce 3aK/bYYUTH A pa3BeleHOM CYNpPY:KHHUKY MpUIaZa U

28 @r3, wi. 280.

29 Cour de cassation chambre civile 1 Audience publique du 4 novembre 2015 N° de
pourvoi: 14-20383esources/2015/1, www.dalloz-actualite.fr/sites/dalloz-actualite.
fr/files/r1/14-20.383.pdf, nocnenwu npuctyn 27. jyna 2021.

30 @r3, ui. 280-2.

31 Cour de cassation, civile, Chambre civile 1, 5 décembre 2018, 17-27.518,
Publié au bulletin, https://www.legifrance.gouv.fr/juri/id/JURITEXT000037819400/,
nocjaemwy npuctyn 27. jyaa 2021.
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jelHO MpUBHUJIEr0OBaHO MecTo 6yayhu fa My ce HY»KHM HacCJIeAHUIA HEe MOT'Y
CYyIPOTCTAaBUTH CBOjUM HY>KHHUM [IeJIOM jep, Kako je mpuMeheHo y Teopujy,
HY>XHHU Jle0o IMpeJICTaB/ba CaMo jeflaH Jle0 aKTHBe 3aoctaBuiThHe (Grimaldi
2017, 180).

4. AYCTPHJCKO MNMPABO

4.1. CaxxeTo 0 Cynpy»aHCKOM U3pKaBarby nocrne pa3sBoga 6paka

Cynpy»kaHCKO M3Jp:KaBarbe NocJje pa3Bojia 6paka y ayCTPUjCKOM IpaBy
ypeheHo je ogpenbama 3akoHa o 6paky Aycrpuje (30BA).3? 3akoHoaBaij
oApebyje a je cynpy>XHHUK KOjU je KPUB 3a pa3Boj Gpaka AyXaH Ja CBOM
OUBIIEM CYNpYKHUKY 06e36e/i1 u3apiKkaBambe paau 06e3beherma oHUX KuU-
BOTHHX YCJIOBa KOje je CyNpy>KHHUK NOBepuJal, U3Jp:KaBakba MMao 3a Bpe-
Me Tpajama Gpaka. YCJIOB je Aa CYNpy>KHHK MOBepUJIAl] U3/Ip>KaBamka HUje
y cTamwy Aa 06e36ej1 caM TaKBe XHUBOTHE YCJIOBE U3 CONCTBEHE MMOBHUHE
U M3 cpejcTaBa Koja ocTBapyje pagom.>® [IpeMa CTaHOBMILUTY ayCTpUjcKe
CyACKe TpakKce, IpaBo Ha U3/p>KaBame U3 nap. 66 3o0bA, moxe ce ocTBapu-
THU CaMO y OHOj MepH y KO0jOj CYNIPY>KHUK [OBepuJIalLl U3/jp>KaBakba He MOXe
cebu 1a 06e36e1 U3 pXKaBambe 0/ pa3yMHo IuiaheHor 3anocjierma.*

Kao wmTo ce Moxe 3amasuTH, ayCTPUjCKU 3aKOHOJaBall, 3a Pa3JIMKy OJ
HeMa4yKor U QppaHIyCcKOT, CYNPYyKaHCKO U3JipXKaBarme Iocje pa3Bofa 6pa-
Ka, yTeMeJsbyje Ha KPUBUIM jeJHOT O cynpyHHKa. OTyAa M 3aK/bydyak y
AyCTPHjCKOj NPABHOj KHWXKEBHOCTH, [la KPUBULA jeJHOT O CYIpYyKHHUKaA
3a pa3Boj, 6paka Mopa GUTH yTBphHeHa y mpecyu KOojoM ce 6pak pa3Boju
(Mairhuber, Sardadvar 2012, 10). lusp 3aKoHOZaBLA je Ja Ce CYNPY>KHU-
Ky KOju HUje KpPUB 3a pa3Boji b6paka u3Jp:KaBameM 006e36e1Uu OJipXKaBambe
OHUX XKMBOTHHUX YCJI0OBA KOjH Cy NOCTOjau ¥ 6paky. CTora v 3ak/by4ak Jia je
M3HOC U3JpiKaBamwa JeTePMUHUCAH KUBOTHHUM yCJOBUMA CYNPYKHHUKA 10~
BepHoLa u3gpkaBamwa y 6paky (Roth 2002, 37, 38).

AycTpujcku 3akoHoAaBal, MehyTUM, He ypehyje nUTambe MUHUMAJIHOT, OJ-
HOCHO MaKCHMaJIHOT M3HOca KOju CyZ0BU MOr'y JocyhuBaTH y MOCTyNnLHUMa
3a U3/JpKaBamwe OUBILIEr cynpyxHUKa. CTora je aycTpHujcKa CyAcKa Mpakca,
NPUMEHHUBIIY CTBApaJayKo TYMaverbe IpaBHe HOPMeE, CTajla Ha CTAHOBUILTE

32 3akou o 6paky Ayctpuje (Ehegesetz), map. 66-78.
33 30BA, nap. 66.

34 TEOGH 2006/1/26 60b311/05m, https://www.jusline.at/entscheidung/284343,
nocjaemwy npuctyn 27. jyaa 2021.
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Jla ce U3HOC U3/pXKaBamba oJMepaBa y CBaKOM I10je/JUHAYHOM CJy4ajy U 3a-
BHCH 0[] OKOJIHOCTH CJ1y4aja, a cBakako ce oApebhyje y rpanunama ox 20%
710 30% HeTo roJMIIbUX NIpUXoa UMyhHOT JAyXKHUKa u3pxkaBama.> Tpeba
CIIOMEHYTH U Jia ce NMPUJIMKOM OZiMepaBalba BUCHHE H3JpXKaBarba y3UMajy
y 063up noTpebe U pUHAHCUjCKe MOTYRAHOCTHU AYXKHUKA U3/ pKaBama, alu
Y 3aKOHOM ofipeheHe OKOJIHOCTH, 360T KOjUX AYKHUK H3JprKaBarmba MOXe
6uTH 0C/1060heH AyKHOCTH U3[pKaBatha Pa3Be/EHOT CYNpy:KHUKa.36

OcuM 1ITO HpoNMCyje MpaBO Ha U3Jp:KaBake y CAy4dajy Kaja je 6pak
pa3BeJieH 360r KpUBULE jeJHOT O/ CYNpPYXKHHKA, ayCTPUjCKH 3aKOHOIH AL
ypebyje u ay»HOCT U3ApKaBama y caydajy Kaja cy 06a CynpyKHHKa KpUBa
3a pa3Bo/| 6paka, a He MOxXe ce YTBPAUTH Ha KOMe OJ CYNpYyKHHUKaA CTOjU
npeTeXHa KPUBULA. Y TAaKBOj CUTYALUjH, CYNIPY>KHUK KOjU HeMa J,0BOJbHO
Cpe/cTaBa 3a M3/ p)KaBame MMa NpPaBO Jla 3axTeBa MU3/pKaBamwe 0f [Jpy-
ror cynpyxHuka.’’ llub 3aKOHOAABIA je Ja ce CyNpPYKHUKY KOju ce Haja-
34 Yy CTamwy HyX/Je o6e36e/e noTpe6bHa cpejcTBa 3a xKUBOT. Ha Taj HauuH
he fpyry cynpy>KHUK y4eCTBOBATH Y Her0BOM U3/ pKaBamby. Y ayCTPHjCKOj
NpPaBHO] KHWXEBHOCTU Ce UCTHUYE Ja Ce CpeJCcTBa Koja ce ucmiahyjy Ha
ocHOBY map. 68 30bA cmaTpajy AONPHUHOCOM jeHOT CYNpYKHHUKA JpyroM
CYIPY>KHUKY y U3/ApKaBamby, Te Aa cy 360T Tora UcIJlaTe CKpOMHE U, IpeMa
CTAHOBMIITY CyZCKe IIpaKce, ojMepaBajy ce y NpoueHTy oA 15% roauimer
HeTO NpHUXoJa AyKHHUKaA usapxaBamwa (Roth 2002, 37, 38).

AycTpujcku 3akoHOZaBal, npeABuha M MpaBO Ha HU3JApXKaBambe y KO-
PHUCT pa3Be/leHOT CYNPY>XHUKA KOjU HUje y CTamwy JAa caM cebu o6e3benu
U3JpKaBakme 360T 00jeKTUBHUX OKOJIHOCTH NpeJBUDEHUX 3aKOHOM, Mehy
KojuMa je M 6pura o fgenu.’® Ynope[o ca CympyKaHCKUM H3[pKaBarbeM
nocjie pasBoja Opaka, Ydje Ce OCTBapUBaibe yTeMe/byje Ha MPETXOLHO
yTBphEHO] KPUBUILIM 32 Pa3Bo/, Tpe6a HAOMEHYTH Ja ayCTPUjCKH 3aKOHO-
JlaBal] HOpMHpa U CyIpy>KaHCKO M3JprKaBame y CJIy4ajeBUMa Kaja je Opak
pasBefieH M3 JPYTUX pasJiora Koju cy npeasubenu map. 50-52 u map. 55
30BA.%

HakoH caxkeTor yKasuWBalba Ha NpPAaBHY pPEryJaTUBY CYyNpy>KaHCKOT
W3/p)KaBama I0C/ae pasBoja O6paka, Tpe6a CIOMEHYTH Jla Ce CyIpyKaH-
CKO H3JpKaBame MOocJe PasBoja Opaka y ayCTPUjCKOM HpaBy 3acHUBA
HMCK/bYYMBO Ha mocT6payHoj cosnugapHocTu (Deixler-Hiibner 2015, 834,

35 TE OGH 2005/6/13 100b92/04h, https://www.jusline.at/entscheidung/286563,
nocjaeAmwy npuctyn 27. jyaa 2021.

36 30BA, nap. 67.
37 30BA, map. 68.
38 30BA, map. 68a.
39 30BA, map. 69.
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835). ¥ aycTpujckoj CyACKOj MpaKCH je yKa3aHO Ha TO Ja je 3aXTeB 3a
W3/pXKaBakbe pa3Be/leHOr CyNpYyXKHUKaA Y AOMeHy NOPOJUYHONPaBHEe pery-
JaTtuBe. UcTuye ce Jja ce CyNpy>KaHCKO U3Jp:KaBame Iocje pa3Boja 6pa-
Ka Haj/ioBe3yje Ha OpavyHO U3JApKaBakbe, KiIacuuKyje ce U Kao Mmocaeauna
OpavyHoOT U3/p)KaBalba M HAlOMHIbE []a TAaKaB 3aXTEeB CBAaKaKo MMa OCHOBA Y
notpe6aMa CTBOPEHHUM y MPETXOAHOM Gpaky.*’

4.2. HacnehuBame 3aKOHCKe AYXHOCTH U3ApXaBakba

[IpaBu/a 0 NpecTaHKy CyNpy»aHCKOT U3/pKaBaka Mocje pa3Boja 6pa-
Ka cajpxaHa cy y 30BbA u ob6jesumeHa noj HacjsoBoM ,OrpaHuyerma U
IpecTaHaK 3aKOHCKe JYXHOCTH HU3ApxaBama“ (Begrenzung und Wegfall
des Unterhaltsanspruchs).*' Tlpema ozapebhery 3aKOHOJABIA, U3JAp)KaBakbe
npecTaje y C1y4ajy KaZia CynpyKHUK NOBepuJal] U3 pKaBakba IPeKpIlIH 3a-
KOHCKa ITpaBuJia U TUME HaHece ITeTY CYNPYKHUKY AYKHUKY U3/ipXKaBamba,
npeMa HbeMy ce MOHAllla Ha CPaMOTaH Ha4WH WM BOJU HeMOpaJsiaH HauKH
UBOTa.*2 Y aycTpHjCKOj MpaBHOj KIbHXKEBHOCTH, 06jallilbeHo je ia ce mof
LAeJIoM" IToipasyMeBa KPUBUYHO JleJ10, Te a CY y NUTamwy TelllKa KPUBUY-
Ha Jlesla, IpMMepa pajy, LIMpee HeHCTUHA, 3/10CTaB/balbe, HaMaJ Ha Cy-
NpYyKHUKA AYy>KHHUKA U3JpKaBama. Y KaTeropujy HeMOpaJIHOT IMOHallamba
ce CBPCTaBajy, NpuMepa pajiy, aJKOX0JHU3aM, HapKOMaHHUja, MPOCTUTYLH]a,
npemnpo/aja 3abpawmeHux onuvjarta (Roth 2002, 68, 69).

OcuM Tora, ayCTPHUjCKH 3aKOHOZABall HOPMHPA Ja CYNPYKaHCKO HU3Jp-
»KaBarbe MpecTaje U y CIy4yajy KaJa CYNpYKHHUK MOBepuJal, U3[pKaBarba
3aKJby4H HOBU 6paK WM 3acHyje rpahaHcko naptHepcTBo.*® Takobe, cynpy-
»KaHCKO M3Jp)KaBaibe [ocsIe pa3Boja 6paka npecTaje U y CIydajy CMPTH Cy-
IpY)KHHKA [OBEpPHOLA U3/pKaBarba. ™

MebyTum, mpaBHa noc/ieAuIa CMPTH AY>KHUKA U3/jp)KaBatba HUje IpecTa-
HaK 3aKOHCKe y>KHOCTH H3/JprKaBama pasBeZeHor cynpyHuKa. HanpoTus,
y CAy4ajy CMpPTH CYNpYyXKHHKa AyKHHUKA U3/pKaBarba, 3aKOHCKA JYKHOCT
U3/pKaBama OICTaje U MpeJsia3u Ha HacJleJHUKe O0CTAaBUOLA, KAo HacjleLHa
o6aBe3a.*® OrpaHuyemna Koja cy npejgsubena map. 67 30BA He npuMemyjy

40 TE OGH 1970/4/15 70b52/70, https://www.jusline.at/entscheidung/363781,
nocjaeAwu npuctyn 27. jyaa 2021.

41 30BA, nap. 73-78.
42 30BA, map. 74.

43 30BA, nap. 75.

4 30BA, map. 77.

45 30bA, nap. 78, ct. 1.
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ce Kajla ce M3JpXKaBame uclaahyje M3 3aocTaBIUTHHE ocTaBMona.*® Moxe
ce pehu /1a je TakBa peryJaTHBa MOCJeJUIIA TOTA HITO je 3aKOHCKA JIY>KHOCT
H3/pKaBarba Koja je mpeliia Ha HacJieZJHHKe IbMX0Ba Hac/le/iHa, a He JIMYHa
obaBe3sa.

CnenuduKyM aycTpHjcKe peryjaTHUBe NpecTaHKa CyNpyXaHCKOT U3/pKa-
Bama IocJe pa3Bofa Opaka He orjeja ce caMoO y TOMe IITO je 3aKOH-
CKa JAY>KHOCT W3/ p)KaBama pa3BeZieHOr CyNpyXHHKa HaciaefvBa Beh u y
OJICTyNamwy OJi MPUHLMIA HAc/JeAUBOCTH. HauMe, u3y3eTak oJ MpUHLUINA
HaCJeJUBOCTH NOCTOjU y CIy4ajy Kaja je CyIpyKHHUK AYyKHUK U3JAp>KaBamba
o6aBe3aH Jia U3Jp)KaBa OUBIIEr CyNpYyKHHKa Ha OCHOBY map. 68 30BA. Y
TUM CJlyyajeBUMa, ayCTPHUjCKM 3aKOHOZaBal| NpeJBuba Aa 3aKOHCKA AYX-
HOCT U3/]pKaBamba mpecraje cMphy Ay:HHKa uspxaBamwa.’’ Tako Kpenpa-
HO [IPABHO [PAaBUJIO IPUMELEHO je M Y ayCTPHUjCKOj CYACKOj mpaKcu.*d

4.2.1. Kako HacnegH1LUM O0CTaB1oLa OA4roBapajy 3a HaMMpeHEe 3aKOHCKe
AYXHOCTH U3apxKaBara?

HacnehuBamwe 3aKOHCKe [IYXHOCTU H3Jp)KaBakba pPa3BefieHOT CYNpyX-
HHKa, Kako je Beh pedeHo, ypeheHo je ogpenbama 30BA. Takohe, morso ce
3aMasyTH U Jia CYNPYKaHCKO H3/[prKaBarbe Moc/ie pa3Boja 6paka 3a Hacse-
HUKe CYNpyXHHKa AyKHUKA U3JpKaBamba Mpe/CcTaB/ba Hac/leAHYy 06aBe3y.
3akoHOM 0 6paky Ayctpwuje, MehyTuM, He ypehyje ce muTame 0JrOBOPHO-
CTH HacJlelHUKa OCTAaBHOL@ 332 HaMHpEHe CYNPYKaHCKOT M3JprKaBamba.
Wmajyhu y BUJly TaKBO CTame CTBapH, MOXe Ce 3aKJ/bYYUTHU /a HACTeJHUIU
0/IrOBapajy 3a HAMUPEHE CYNPYKaHCKOT U3/[pXKaBakba, carylacHO ofpenba-
Ma ayctpujckor 'pabaHckor 3akoHUKa (Al'3) 0 04roBOPHOCTHU HaC/eHUKA
3a lyroBe O0CTaBUOIA.

UuHehu ocBpT Ha HpaBHa NpaBuW/a KojuMma ce ypebyje nuTame OA-
TrOBOPHOCTH HacjJeJHMKA 3a 06aBe3e OCTaBHOLA, MOXe Ce 3allasuTH Ja
y ayCTPUjCKOM IpaBy HacJeJHUIM OCTAaBUOLA MOIy HeOrpaHH4YeHO Ja
oAroBapajy 3a ayroBe ocraBuoua.’* AycTpujcku 3akoHOAaBal, MehyTuM,
npezaBubha Aa HacJeJHULM OCTAaBUOLA MOTY Jia OTpaHHUYe OJIOBOPHOCT 3a
JlyrOBe OCTAaBHOLIA HAa U3HOC aKTHBE 3a0CTABLITHHE. YCJIOB je /a ce Hac/le[-
HUI[M OCTaBHOIA IPUXBaTe Hacseha ca npuBuiernjom nomnuca.>

46 30bA, nap. 78, cT. 2.
47 30BA, nap. 78, ct. 3.
48 TE OGH 1954/9/1 20b362/54, https://www.jusline.at/entscheidung/367169.
49 AI'3 (Allgemeines biirgerliches Gesetzbuch), map. 801.

50 Ar3, map. 802.
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Byayhu fa je ped o 0ArOBOPHOCTH HAcJeJHHKA 32 HaMUpEHe 3aKOH-
CKe IY>XHOCTH H3JprKaBara OCTAaBHMOYEBOT OMBILEr CYNpYyXKHHKa, Tpeba
HAallOMEHYTH Ja je y TOM CJIy4yajy OATOBOPHOCT Hac/JeJHUKA OCTaBUOLA
yKa 10 CBOM J0Mallajy of OATOBOPHOCTH 3a OCTajle HacjeaHe o6aBese.
OBO mpeMa CTaHOBMUUITY ayCTPUjCKe CYACKe MpaKce, Koja je yTeMes/beHa Ha
npeosJiahyjyhem cTaBy aycTpujcke mpaBHe TeopHje Aa HacJeJHUIM OCTa-
BHOI|a 32 HAMUPEHE 3aKOHCKE AYKHOCTU U3JpKaBaka pa3Be/leHor Cylpy-
>KHMKa OCTaBHOLA O/Ir0Bapajy YBeK aKTUBOM 3a0CTaBIUTHHE, 1a U Y CAy4ajy
KaZia cy ce 6e3yc/J0BHO MpUXBAaTH/IM Hacieha. Takobe, ucrakuyTo je aa he
ce HaMHUpemy [OBepuoLa H3Jp:KaBawa NPUCTYINUTH HAKOH HaMHUpema
HY>KHUX HacJeJHHKA U3 IPEOCTasor JAeja akTUBe 3aocTaBlITHHe.’! TakBo
CTAHOBUIITE U3HETO je U Y Halloj HacJeJHonpaBHOj TeopHuju (CTtojaHoBUh
2005, 672). U3 usHeToOr 3amakaMo Ja je peAocjie]; KOjuM ce HaMUpYjy Io-
BEPHUOLM U3/ p:KaBamka U3 3a0CTaBIUTHHE OCTAaBUOLA Y ayCTPHjCKOM NPaBY
y GUTHOME Apyradyuju of pefocjeia HAMUPewa Koju nponucyje GpaHLycKu
3akoHoJaBal. Kako je pedeHo, y ¢paHILycKOM NpaBy ce Hajupe HAMHUPYjy
MOBEPHOLM OCTABMOLLA, OHJA NOBEPUOLHM H3JpXKaBamka, a HAKOH HUX HY-
>)KHU HacnefHULM. OcTaje OTBOPEHO NMUTalkEe KOjU je 0 MPONHUCAHUX CUCTe-
Ma HaMHUpeka [oBepUolia U3pKaBaba NpaBUYHU]jH.

5. PYCKO NPABO

5.1. Y KpaTKUM LpTaMa 0 CynpyXaHCKOM U3 pXaBaky nocrne
pa3Boaa 6paka

Cynpy»kaHCKO HM3/pKaBale I0cje pa3Boa Opaka y PYCKOM IpaBy je
ypebeno oapentama IMopoauyHor koxekca Pycke ®expepanmje (IIKP®).5?
[Ipema cnoBy [IKP®, nmpaBo Ha usap:kaBambe Moc/ie pa3Boja 6paka nIprU3Haje
ce OMBIIO] CyNpy3H y NepuoAy TpyAHohe W 32 NEPUOA Of, TPU TOAUHE OF,
naTyMma pobema geteta.”® OcuM Tora, mpaBo Ha HU3JAp:KaBakbe MPU3HATO je
Y OUBILIEM CYIPY>XHUKY KOjU Ce Haja3u y CTawy HYX/Je, a KOju ce cTapa o
JleTeTy UHBaJIMy 10 lheroBe 0CaMHaecTe roIuHe XKMBOTa UJIU O IeTeTy UH-
BaJIMAY Of JeTUILCTBA U3 IpBe Ipylle HHBaIMgUTETa. >

51 TE OGH 2008/5/27 80b38/08h, https://www.jusline.at/entscheidung/276154,
nocjaemwy npuctyn 27. jyaa 2021.

52 CemeitHblit kozekc Poccuiickoit @esepanuu - [IKP® ot 29. 12. 1995 N 223-93
(pea. ot 02. 07. 2021), un. 90.

53 QKP®, un. 90, ct. 1, Tau. 1.
54 NKP®, un. 90, cT. 1, Tau. 2.
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[IpaBo Ha cynpy»aHCKO M3/ p:KaBame Moc/ae pa3Boza 6paka UMa U pajiHO
HeCIOCOOHU OMBIIM CYTPYXKHHUK, II0Jl YCJIOBOM JIa je paJlHa HEeCIOCOOHOCT
HACTyNUJIa y 6paKy WM y IEPUOAY OJf TOAMHY JlaHa HAKOH pa3Boja 6paka.”®
OcumM cnoMeHyTHX cybjekaTa, IpaBo Ha U3/ pKaBakbe IPHU3HATO je U GUBILEM
CYNPY>KHHUKY KOjH je JOCTUTA0 CTapOCHY FPAHHUIY 3a TEH3UOHUCAE V¥ POKY
o1 eT To/UHA 0of] laTyMa pa3BoZia 6paka, MoJ YCJI0BOM Ja CY CYNPYKHUIU
Jyro 61 y 6paKy.°® CTapocHa rpaHuIia 3a IEH3UOHHKCalbe 32 MyLIKapLE je
HaBpluieHUx 60 roJuHa *KUBOT3, a 3a XeHe 55 roguHa *kuBoTa (CanokukoBa
2015, 1). Kaxo je Beh peueHo, ocTBapuBae IIpaBa Ha U3/p:KaBake, y 0BOM
c1y4ajy, YCIOBJ/BEHO je W TpajambeM 6paka, aju NMpUTOM HHje ofpeheHa HU
Jl0lba HU TOopkha IpaHUIlAa BPeMEHCKOr Tpajara 6padHe 3ajegHune. C TUM
y Be3M Cy y NPaBHOj KIbMXKEBHOCTH M3HETA pa3/iM4yMTa cTaHoBUIUTA. [Ipu-
Mepa pajiy, /1a je HEONXOAHO Jia je 6pak Tpajao ImeT, jeceT, IETHAECT, JiBaje-
ceT roguHa (MockoBieBa, PaBuibeBud 2015, 124). Takobhe, objammeHo je
Jla ce 0 Ay»KUHU Tpajarba OpayHe 3aje/iHHULIe U3jallilbaBajy CYy/JOBU ¥ CBAKOM
KOHKpPETHOM CJIy4ajy, Te Ja je, Kao MpaBWJIO, NTpuxBaheH JeceToroJUuLIbU
nepuo/ Tpajama 6paka (Koposes, 2003, 102).

Kaza je ped o yTBphuBamwy HM3HOCa U3JApKaBamba, 3aKOHOAABAL] je jacaH.
BuBIIM cynpyHUIM MMajy MOTryhHOCT Ja 3ak/byde CIOpasyM O HU3JpiKa-
Bamby. YKOJIMKO TaKBOI' CIIOpa3yMa HeMa, Ha 3axTeB CyNpy)KHHMKa [OBepH-
olLla u3zApxaBamwa cy/ he, y 3akoHOM ypeheHOM Cy[iICKOM NOCTYNKY, BoAehu
padyyHa 0 MaTepHjaJHOj U MOPOAUYHOj CUTYallHju 06a CynpyKHHUKA U ApY-
rMX 3aMHTepPeCcOBAaHUX JIMLA, OJpe/JUTH U3HOC U3JpKaBamwa. [IpeMa cioBy
[IKP®, yrephenn usHoc usapxaBama uciiahusahe ce jeaHoM mecedHo.”’
Tpeba cnoMeHyTH U Jja pyCKU 3aKOHOJaBal, npeABubha U ciy4yajeBe y Kojuma
he cyz cynpyxHUKa AyKHUKA U3JpKaBawba 0C10604UTH 06aBe3e miahamwa
aJquMeHTanyje.>®

[IpeMa cTaHOBHULITY Cy/ICKe MPAaKCe, TPUINKOM YTBphrBama GrHaAHCHjCKe
CNOCOGHOCTH OGUBLIMX CYNPYKHUKA, CyJ, Tpeba Aa y3Me y 063Up CBe BpCTe
BUXOBUX Npuxoja. [Ipumepa pagy, 3apajie, IpUXoje ofl Ipeiy3eTHUYKE Jie-
JIATHOCTH, OJ] IPOAYKTAa UHTEJIeKTyaIHe eJIaTHOCTY, lleH3uje, 6eHedunuje,
HCILJIaTe HaKHa/le ITeTe U Jpyra miahawa. Ocum Tora, Tpeba y3eTu y 063up
¥ 6UJIO KOjy HIMOBHHY KOja UM IPUNaAa, YK/bY4yjyhu XapTHje off BpeHOCTH,
aKuuje, ferno3uTe AaTe KpeJUTHUM UHCTUTYLHjaMa, yJIore y NpHUBPeLHUM
JpywTBuMa. Kaza je ped o yTBphuBamy NOPOJUYHHUX NPUIHKA 06BE3HUKA

55 MIKP®, ua. 90, ct. 1, Tau. 3.
56 NKP®, un. 90, cT. 1, Tau. 4.
57 MKP®, un. 91.
58 TIKP®, ua. 92.
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W3/Ip>KaBarba, MOCEOHO je 3HAYajHO YTBPAUTH Ja JIU IY>KHUK HU3IPKaBarba
MMa MaJIoJIETHY Jlelly WM OJlpacily WHBAIUAHY Jely WK Apyra JMLa Koja
je 3aKOHCKH Jiy’>KaH /ia u3/pxaBa. JIpyre oKOJIHOCTH BpeJiHe NaXKbe Cy, IPH-
Mepa pajiv, HECIOCOGHOCT 3a paj 00Be3HMKA M3Jp)KaBawka U 0OHAB/baHhe
pajiHe CIIOCOGHOCTH pUMaolia aluMeHTaluje.>”

Ananusupajyhu onpentde [IKP® o oapehuBamwy BHUCHHE U3Ap)KaBamwba, Y
Ca/IejCTBY ca CTAaHOBHUIITEM HajBHUIlle Cy[CKe MHcTaHIe Pycke @enepaunuje,
Ha KOje CMO Cce OBOM MPHUJIMKOM M03BaJIk, MOXKe Ce 3aK/bYYUTH Jia ce y To-
CTYIIKY OCTBapHBakba IpaBa Ha U3/pXKaBatbe KOjU ce BOJU MPOTUB GUBIIET
CYIPY>XHHKa IPUMeEY]y, OCUM oipeaba o CynpyKaHCKOM U3/pKaBamby I0-
c/le pa3Boja 6paka, ¥ MpaBWJa O HaKHaJaMa [0 OCHOBY pajia, MPOIKCU O
CollMja/IHUM JlaBalkbMMa, NeH3WjaMa, CBOjUHH, HaclehuBamwy, xapTujamMa of
BpeJHOCTH, 6yAyhu fa ce Ta NpaBUJIa HE UCK/bYUYjy HETO JOMYHYjy.

MoxkeMO 3aKJ/bYYHUTH Ja CyJ, y NMOCTYIIMMa 3a U3/ pKaBakbe OUBLIET CY-
NpyKHHKa OZJIydyje Ha OCHOBY cajiejcTBa Behier 6poja mpomnuca, Koju npu-
TOM HMajy WCTHU I[WJb, & TO je er3ucTeHIHjaJlHO 30pHUbaBambe COIMjaIHO
YIPOXKEHOT OGUBLIET CYNPYXKHUKA. Y MPHUJIOT HalleM 3aKJ/bYy4Ky CTOjU U CTa-
HOBHUIITE /1A CYy o/ipeAde 0 U3p:KaBamwy U3Mehy Cynpy>XHUKA U OUBLIUX CY-
NpyKHHKa MaHHdecTalMja NIpUHIUIA COLMjaHe OATOBOPHOCTH, KOjH je Aa-
Hac npuxBaheH o/ BeJIMKOT 6poja NpaBHUX cucTeMa. [IpeMa TOM MPUHLKUILY,
6pura o conujaaHO yrpoXKeHUM Cy6jeKTHMa CTOjU He CaMo Ha JIP>KaBH HEro
Y Ha paJiHO CIIOCOOHUM 4JlaHOBUMA nopoaule (XabictoB 2019, 88).

5.2. On HeHacneaUBOCTHU 3aKOHCKE AYXXHOCTU U3Ap)KaBarba A0
npaBa U3[pKaBaHUX JIULLA Aa ce NOo30BY Ha Hacnehe

Onpenbe o mpectaHky usgpxaBawa y [IKP® ob6jesumeHe cy mnof
jeniuHCTBEHMM HacjoBoM ,llpectaHak o6aBe3se wu3apxkaBawa“ ([Ipe-
KpaweHue a/AuMeHmMHbIX o06s3amesbcms). AHanusupajyhm  mHHUXOBY
CaJipXKMHYy, 3ala)kaMo Jila 3aKOHCKa [JYXHOCT Wu3JpXKaBamwa, HusMehy
OCTajor, IpecTaje M y CJAydajy CMpPTH I[OBepuUoLlla HJIU JAYXHU-
Ka uzjgpkaBama.’’ U3 TakBor ozapehewma 3aKOHOJABIA 3aK/bydyjeMo
Jla je 3aKOHCKAa [AYXKHOCT W3JpKaBamka OMWBIIETr CYyHpYXHHKA Y py-

59 AnennsumoHHOe ompeze/enre UepeMyIIKHHCKHH paiOHHBIN cyg, geio 11-
0257-2018, https://mos-gorsud.ru> cases>docs>content; IlocmaHosaeHue [lneHyma
Bepxosrozo Cyda P® om 26. 12. 2017 N 56, http://www. consultant.ru/document/
cons_doc_LAW_286361/, nocnefwu npuctyn 27. jyna 2021.

60 [KP®, wi. 120, cT. 1, cT. 2, Tau. 5.
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CKOM TIIpaBy HeHacjaeauBa. Moxe ce pehu pga je HeHac/JeJUBOCT
3HayajHa KapaKTEPUCTUKA 3aKOHCKE AYKHOCTH U3 pKaBatba pa3BeeHor
cynpykHuka. OHa je YMHU crnequPUYHOM M JOBOJbHO Pa3jUYUTOM Of
HeMauyKe YCTaHOBe W3Jip>kaBama, PppaHIycKe yCTaHOBe KOMIIeH3aTOpHe
npecTanyje U aycTpHjCKe yCTaHOBe M3JpkaBama. Kako je Beh peueHo, y
HeMauyKoM U QpaHIyCKOM IpaBy yCTAHOBA M3JpPXKaBaka je HacJeLUuBa, y
ayCTPUjCKOM NpaBy Takobe, y3 U3y3eTak oJf MPUHIMIIA HACAELUBOCTH.

[lonasehu ox ojpehema pycKor 3aKOHOJaBLa, a MOJ, NPETNOCTAaBKOM
Jla HacTynu CMpT CYNpY>XHUKA [AYyKHHUKA H3JpXKaBamba, CYNPY>XHUK IIO-
BepuJal, U3jpxaBakba Hehe MMaTH NpaBo Ja OJ Hac/leJHHMKA OCTAaBUOLA
noTpaxyje usgp:kaBame. Moxe ce pehu Ja je TakaB NPUCTYN y HOpMa-
TUBHOM 00GJIMKOBaWy CYNpYXaHCKOT M3/p>KaBaiba Mocje pa3Boja 6paka y
JIMPEKTHO] CyIPOTHOCTH Ca NPUHLIMIIOM COLiMjaIHE OJTOBOPHOCTH, O KOMe
je oBae 6usio peun. MehyTHUM, TAKBOM 3aK/byYKy HEMa MecTa. 3allITo?

OAroBOp Ha OCTaBJ/bEHO MIMTae POHAIa3uMo y ojpefdaMa o Hacuehu-
Bamwy u3 ['pabanckor 3akoHuka Pycke ®egepanuje (TKP®).5! Ogpen6om .
1148, ct. 1 T'KP®, npeaBubeHo je Ja CpoHUIM KA0 MOTEHLHjaTHU 3aKOHCKU
HacJeJHULM HaBeJeHH y 4. 1143-1145 'KP® koju cy paJiHO Hecrioco6HU
Ha JilaH oTBapamwa HacJjebha, a Koju He y/ia3e y Kpyr HacjeHUKA KOju ce, y
KOHKPETHOM CJIy4ajy, M03MBajy Ha Hacjehe, Haciehyjy Ha ocCHOBy 3akoHa
3ajelHO M paBHONPABHO ca HacJeJHHULMMa TOT HAaCJeAHOT peja. YC/IOB je
Jla VX je ocTaBMJIall, U3/p>KaBao HajMame roiMHY JjlaHa Ipe CBOje CMPTH, He-
3aBUCHO O/] TOTA /Ia JIU CY KUBEJIK Ca OCTABUOLEM MJIK HHUCY.%

OcuM Tora, mpaBo HacjehHBama NMpUINaZa U OUJIO KOM JIMIYy Koje HHje
CPOJHUK OCTABHOLI, a KOje je paZlHO HECIIOCOOHO, M0/, YCJIOBOM [Ia je KUBe-
JIO 3aje/JHO Ca OCTAaBUOLIEM U Jia T'a je OCTaBUJIaL, U3 pKaBao HajMawe rofu-
Hy JlaHa [pe ocTaBHo4YeBe CMPTU.®? McTHM 4/1aHOM je HOpMUPAHO J1a YKOJIU-
KO OCTaBMJIAL[ HeEMa HUjeJHOT 0Jf 3aKOHCKHUX HacJaeJHUKa U3 wi. 1142-1145
T'KP®, cybjexktr U3 ui. 1148, ct. 2 TKP® Hacnebyjy y ocMoM HacsiegHoM
pey LeJIOKYIIHy 3a0CTaBLITHHY OCcTaBroa.%*

[Tonazehu of nuTHpaHe HOpMaTHBHE KOHCTPYKIIHje, MOXKe Ce 3aKJbYUYUTH
Jla je pyCKM 3aKOHOZaBal] OCTaBHO JOBO/BHO MaHEBApCKOr NMPOCTopa Ja
jelHO JIMLle, KOje MPUTOM HHUje Yy CPOAHUYKO)j Be3U Ca OCTAaBUOLEM, KOHKY-

61 Tpabancku kogekc Pycke ®enepaunje (Ipasxcdarnckuii Kodekc Poccutickoii Pede-
payuu) - F’KP®, yactb TpeTbs oT 26. 11. 2001 N 146-P3 (pea. ot 18. 03. 2019).

62 I'KP®, 4. 1148, cT. 1.
63 T'KP®, 4. 1148, cT. 2.
64 T'KP®, 4. 1148, cT. 3.
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puie Ha Hacaehe. Tako je u y cay4ajy pa3BefieHor 6padHor Jpyra. Mako us
JIOCJIOBHOT TyMauema cjoBa 'KP® npowusnasu fa pasBefeHH Cynpy HHUK
HeMa NpaBo Ha HacjehuBamwe (PeyTos 2009, 124), unak ce oH MoOXe MO3Ba-
TH Ha ozApenbe wi. 1148, ct. 2 TKP® u koHKypucaTH Ha Hacjehe ykoanko
HCIyHaBa ycJoBe NponucaHe TOM oApef6oM. CBe W Jla MOCTOjU NpecyAa
KOjoM je Gpak pa3BejieH a jeflaH 0f, CyNpyKHHKa o6aBe3aH Ha U3/pXKaBakbe,
CYNpYXHUK IOBepuJIal, U3JpKaBatha MOXKe KOHKypHUCaTH Ha Hac/ebe, o,
yCJIOBOM /ia je HAKOH pa3Boja Opaka IOHOBHO yCIOCTaB/beHA U 3ajeiHULA
»KMBOTA Ca OCTaBHOILlEM, IITO je, IPAaKTUYHO IOCMaTpaHo, Moryhe. Y TakBoM
C/ly4ajy, pa3BeJleHU CYNpPY:KHUK he KOHKypucaTu Ha Hacjehe 1o OCHOBY
YUIbeHUIle U3/Ip)KaBakba U Bohera 3ajeJHUYKOr )KUBOTA Ca OCTAaBHOLEM.

OTyna ce MoXke 3aK/byYHUTH Jla MAKO y PYCKOM NIpaBy HUje JUPEKTHO
o6e3beheHa eraucTeHLMjajJlHA CUTYPHOCT OHUBLIET CYNpPYKHUKa I[OBEpH-
oLla M3JApXKaBamba 3a CJydaj CMPTH CYNpYyKHHUKA AYKHHKA HU3/p)KaBamba,
HacJeJHONpaBHa peryiaTuBa Pycke ®efepanuje unak ocraBsba JA0BOJbHO
IpocTopa Ja y NOojeJUHUM XKUBOTHUM CHTYyalMjaMa U pa3BeJleHU GpavyHU
JIpYT, YKOJIMKO HCIyHbaBa ycaoBe nponucate 'KP®, konkypuie Ha Hacehe
OUBLIET CYNPY>KHHKA AyKHUKA U3/ pKaBakba.

6. CPIMCKO MNMPABO

6.1. Y OCHOBHUM LpTaMa O CYNnpyXaHCKOM U3Ap)KaBakby nocne
pa3Boaa 6paka

Cynpy>kaHCKO HU3/ip>KaBambe 1ocJe pa3Bojia 6paka y HeMaykoM, paHLy-
CKOM, ayCTPUjCKOM U PYCKOM IIpaBy, KaKo je Beh pedyeHo, pery/JucaHo je 3a-
KOHCKHUM ofipeJibaMa Koje Cy CUCTEMATHU30BaHe M, 110 NpaBUIY, 06jeJUIbeHe
noJ, jenHuUM HacioBoM. CpICKM 3aKoHoAaBal, MehyTHM, CyNpy»KaHCKO
u3/pKaBame 10cje pa3Boja U MOHUINTAja 6paKa HUje peryaucao y OKBU-
py moceGHor mozaHacsoBa. CTora ce o MpaBHOM ypebhemwy Cynpy:KaHCKOT
U3JpKaBama IocJe pa3Boja 6paka MoXKe FOBOPUTH HAa OCHOBY MHOjeJUHUX
oapenaba [opoauyHor 3akoHa Peny6.uke Cp6uje (113).9°

Ha ocHOBy mbuxoBe aHa/lN3e, MOXe Ce 3aK/by4YUTH Jla He N0CToje 1noceob-
HU KpUTEPHUjyMH, @ HU MepuJa Koja he cyz y3eTH y pasMaTparbe IPUINKOM
OLlelbMBakha OCHOBAHOCTH 3aXTeBa 3a U3Jp)KaBalbe U YTBphHUBama BUCHHE
u3/JpkaBama. TakBo cTame cTBapu ynyhyje Ha To fa he ce y moctyniuma

65 TlopoguuHK 3aKOH, CayxcbeHu enacHuk PC 18/2005, 72/2011 - pp. 3aKoH U
6/2015, un. 151, cT. 1, wn. 163, cT. 2, un. 167, ct. 3, 4. 279, cT. 2 u cT. 3.
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MOBOJIOM 3axTeBa 3a H3/p)KaBame OHUBIIET CYNpPyKHHUKA HNPUMEHHUBATH
KPUTEPUjyMH KOjU Cy NMPONKCAHU 3a U3JpKaBame CyNpyKHHKa 33 BpeMe
Tpajame 6paka. 3aKoHOM ofipeheHU KpUTepujymMu npuMewuBahe ce mutatis
mutandis ([Jpawkuh 2005, 373).

llpema cnosy I13, mpaBo Ha u3JAp:KaBame MMa CyNPYKHUK KOjU HeMa
JI0OBOJbHO CpeJiCTaBa 3a W3Jp:KaBama, P YeMYy je HeclnocobaH 3a paj
WY je He3alocJeH, cpasMepHo MoryhHocTMMa Apyror cynpyKHUKa. 3a-
KOHOM je, Takobhe, oapeheHo fa HeMa NpaBo Ha U3JpXKaBake CYyNpPYX HHUK
KOjM je y BpeMe CKJalala HUIITAaBOT WK PYyLIJLUBOT 6paka 3Hao 3a y3poK
HUIITABOCTH OJHOCHO pyl/bUBoCcTH. OcuM TOra, ogpebheHo je u fga npaso
Ha U3/ pXaBakle HeMa CyNpPYKHUK aKo 61 NpUXBaTame H-eroBOr 3aXTeBa
3a U3JpXaBame IpeJCTaB/balo OYUIJIeJHY HelNpaBAy 3a Jpyror Cympy-
»KHHKa.%0

W3 npujivyHO cUCTeMaTUYHE 3aKOHCKe ojpenbe O CYHNpYyKaHCKOM
u3/p>KaBamy Npou3Ja3y Ja GUBIIM CyNPYyKHHUK MOXKe OCTBAapUTH Hpa-
BO Ha H3/pXKaBame 0] APYyror CymnpyXHHKa caMo y CJIy4ajy Kaja cy
WCIIyHeHU CBU yCJOBU NPONHCAHU 3aKOHOM. JeJlaH OJ ycJIOBa je, Kako
je Beh peyeHo, JjJa CYyNpyXHHUK KOjU HpeTeHJyje Ha U3JprKaBame HeMa
JIOBOJbHO CpeJcTaBa 3a M3jpkaBame. YMHU ce [a je 3akoHOJaBal, GO
NPUINYHO jacaH NPUIMKOM JlepHUHHCAbA TOT 06jeKTUBHOT KPUTEPHjyMa.
Byayhu aa je ynmoTpe6ro mojMOBHY KOHCTPYKIH]jy ,HEMA JJOBOJ/bHO CpeJ-
CTaBa 3a HU3JprKaBame", MOXe ce 3aK/byUYUTH [ia je yCJI0B HeMama cpej-
CTaBa UCIYHEH U y CIy4yajy Kaja CyNpyKHHUK NOBepuJall U3JpKaBama
HeMa HUKaKBUX CpeJicTaBa U y C/1y4ajy Kajja MMa Cpe/CTBa, a/li OHA HUCY
JI0BOJbHA 3a U3/pKaBame.%’

OcuM crnoMeHyTOT KpUTepHjyMa, 3aKOHOaBall Ipomnucyje Aa je noTpe6-
HO /ia je CYNIPY>KHUK KOjU 3aXTeBa U3/prKaBare HeCIocobaH 3a paj uiu aa
je He3amnocsieH. Kazia je y nuTamby HECTIOCOGHOCT 3a paji, y MPaBHOj TEOPHjU
je U3HETO IJleJUlITe Jia je Hecnoco6aH 3a paj, CyNpy>KHUK KOjU ycJies 6oJe-
CTH, UHBAJIMJHOCTH WJIM CTApOCTH HUje y MOryhHOCTH Aa 06aB/ba NOCI0BE
KojuMa ce octBapyjy npuxoau ([pamkuh 2005, 366). ¥ cyackoj mpakcu je
KOHKpEeTH30BaH U [0jaM pajiHe HeCloCOOGHOCTH U YTBpHEHO je a paZHa He-
CMOCOOHOCT MOCTOjH, MPUMepa pajy, y CAy4ajy KaZa je 3/ipaBjbe CyIpyKHH-
Ka KOju 3axTeBa U3Jip)KaBabe HapylIeHOo Te je CyNpPy>KHUK oHeMoryheH za

66 113, w1 151.

67 'Y ToMm npaBly BHAETH M mpecyqe BpxoBHOr KacauuoHor cyga CpGuje: Pes.
101/17 op 25. janyapa 2017. u PeB. 2052/18 og 29. maprta 2018, http://www.
propisi.net, nociaefwy npuctyn 27. jyaa 2021.
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3apabyje cpeZicTBa HEONXOAHA 3a U3APKaBambe,%® y ciydajy ja CynpyKHUK
MOBEPUOIA U3/ipiKaBama UMa Behu 6poj XpOHUYHUX 060Jbera’®, anu u 'y
cJly4ajy Kajia moCTOjU MOTIyHa HECTIOCOBHOCT 3a paz.’’

Kaza je cynmpyXHHMK KOju 3axTeBa WU3Jp)KaBake He3aloC/eH, 3aKOHO-
JlaBall je ynoTpe6uo MpaBHU CTaHAApJ U HeroBy KOHKpeTH3alujy OCTa-
BUO CyZOBMMa. Y MpaBHOj TEOpHjU ce TOBOPU O HE3ANOCJEHOCTH Kao
NpaBHOM CTaHZAApJy KOjU HOJpa3yMeBa, HENOCTOjale 3amocjiema NpeMa
06jeKTUBHUM U KOHKPETHHUM INpUJIMKaMa y ofpelheHoj )KUBOTHO] CpeJiMHHY,
aJy, ¢ Apyre cTpaHe, ¥ oArosapajyhe HacTojame MOBepHUOLA U3JApHKaBaba
Jia nobe fo 3anocaema ([pawkuh 2005, 366). Y cyjckoj npakcl HHCUCTUPA
Ha TOMe Ja y NorJeJy 3aloc/jerma CyNpyKHUK KOjU 3aXxTeBa U3/ prKaBamba
MoOpa GWMTH aKTHUBAaH M HACTOjaTH Jla PaZioM CTEKHe CPeJACTBAa HEONMXOJHa
3a u3jpxKaBame,’! a ja CyNpy:KHHK KOMe Cy mpaBa U o6aBe3e U3 PajHOT
0JlHOCa MHUpOBaJla Mopa /loKa3aTH Jia Cy I0CTojasle HENMPeMOCTUBe Npenpe-
Ke /la ce PaJHOMpPAaBHMU CTATYC aKTHBHMpa pajsioMm.”? OcMM TOra, UCTHYEe Ce
Jla HUje JJOBOJbHO Jla Ce CYNPYKHUK KOjU 3axTeBa U3Jp)KaBame HaJa3u Ha
eBuieHIUju HanyoHanHe ciayx6e 3a 3amnolibaBaie Beh ce ykasyje Ha TO
Jla je CyNpPY>XHHUK [Jy»KaH Ja 06aB/ba U NPUBpPEMEHE U [TIOBpEMEHE TOCI0BE
pajJiy CTHUIaba CPE/ICTABA 3a er3UCTEHIH)Y.”>

Byayhu pa je cympyaHCKO M3ApKaBarbe MOCJIe pa3Boja O6paxa 3aKoH-
CKa JY»HOCT jeJHOT CYNpPY>KHHKA Jia AONPUHOCH U3JplKaBamwy Apyror cy-
NpY’KHHUKA KOjU HEMa JI0BOJbHO CpeZicTaBa 3a 06e36ehuBame ersucTeHnyje,
pa3yM/buBO je oApeheme 3akoHozAaBIA Ja he ce NPUJIMKOM OAJyYHMBaHa
0 3axTeBy 3a H3Jp)KaBame BOAUTU pauyyHa o MoryhHocTUMa AyKHHUKa
uzpxaBarba.’* Takobhe, amcolyTHO je MpUXBaT/bMBa U ofApenda Aa he cy-
NPY>XHUK JYKHUK U3JpKaBamka OUTH 0CJ000heH AYKHOCTHU H3/IpKaBamba
YKOJIMKO 61 MpUXBaTake 3aXTeBa 3a U3/piKaBatbe CylpyKHHKa IIoBeproLa

68 TIpecysa BpxoBHor KacanuoHor cyaa, Per. 3054/17 og 18. janyapa 2018; Pes.
860/17 og 4. maja 2017, http://www.propisi.net, nocaenwu npuctyn 27. jyna 2021.

9 Tpecysa Anenanumonor cyga y Humy, 2. 266/16 oz 16. jyna 2016, http://
www.propisi.net, nocjiewu npuctyn 27. jyna 2021.

70 [Ipecyna BpxoBHor kacanuoHor cyzaa, Pes. 2381/15 og 29. neuemb6pa 2015,
http://www.propisi.net, nociefwu npuctyn 27. jyna 2021.

71 TIpecysa BpxoBHOT KacaruoHor cyna, Pes. 1497/17 ox 12. jyma 2017, http://

www.propisi.net, nocieAmwu npuctyn 27. jyaa 2021.

72 [Ipecyna BpxoBHor kacauuoHor cyga, Pes. 5326/18 op 29. nHoBem6pa 2018,
http://www.propisi.net, nociefmwu npuctyn 27. jyna 2021.

73 Tpecyna Anenanuosor cygay Hosom Caay, [x2. 113/11 oz 23. dpebpyapa 2011,
http://www.propisi.net, nocnenwu npuctyn 27. jyna 2021.

74 'y tom npasuy sug,. [Ipecyny BpxosHor KacanuoHor cyaa, Pes. 506/14 og, 3. jyna
2015, http://www. propisi.net, nocneawu npuctyn 27. jyna 2021.
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U3/pKaBama IpeJCTaB/baJlo OYUIVIEJHY HenpasAy. Y IpaBHOj TEOPHjH,
oyuIJle/lHa HelpaB/a je kBaJudHUKOBaHA Kao NpaBHU cTa”Aap/ ([Jpawkuh
2005, 366) u ykasaHO je Ha TO /Jja MOCTOjalbe OKOJHOCTH 360T KOjUX CYZ,
MOXe 0I6UTH TYKOeHM 3aXTeB Cy/l Hehe MCIUTHUBATH MO CIYXKOEHO] AyXK-
HOCTH Beh caMO YKOJIMKO Ha Te OKOJIHOCTH YKaXKe CYNPYKHHUK AYKHHUK
usapxaBama (ba6uh 2014, 371).

Hako ce, HeCyMBBHBO, ratio legis ofgpeaba o CynpyKaHCKOM U3/p)KaBatby
nocje pasBoAa WM [OHHUINTaja 6paka omieJa y ersuCTeHIUjaJHOM
OKpEIUbely CYNpPYKHHKA KOjU HeMa [JOBOJ/bHO CPEJICTABA 34 U3/PIKABAIbE,
unak ce Moxe pehu ja je ocrBaprBame TakBe momohu mMoryhe camo moj
BeJIOM NMPaBUYHOCTU. Y CYNPOTHOM, IPaBO Ha H3/ip:KaBame OU ce Mpeob-
pasujo y jeJIH0 Hempapo, WITO GU GUJIO MOjeJMHAYHO, AU U JPYLITBEHO
HenpuxBaT/buBo. CTora je mpaBHM CTaHAApA O4YMUIVIe[HA HempaBjAa KOH-
KPEeTU30BaH M MPUMEHEH y CyACKoj mpakci.”” Tpeba CoMeHyTH U Aa Cy
oapexn6ama I3 perynvcanu U HaYMH oJpehuBarba HU3JApiKaBarba,’® BUCHHA
U3JpiKaBarba,’’ Tpajarbe U3JpiKaBakba,’® IpoMeHa BUCHHE U3JpiKaBarba’’ u
[IOCTyTNaK 3a 0CTBapHBatbe NMpaBa Ha u3/pKaBare.®’

Y nopoAUYHONPABHOj TEOPHjHU, U3/IPKABabe pa3BeleHOr GpavyHor Jpyra
KBaJIMUKOBAHO je Kao ,IpUBpPEMeHa MOMOh Ha MyTy 0CaMOCTa/bUBamba U
MO/ICTUIIAA COTICTBEHUX MOrYhHOCTH noBepuoLa u3apxkaBamwa“ ([paurkuh
2005, 375) u ucTakHyTO je Aa je ,M3/pKaBame NMpPaBO Koje ce ocTBapyje
camo y npesiasHoM mnepuoay” (Kosauek Ctanuh 2002, 106). CmaTpamo ja
y CPIICKOM IpaBy y OCHOBU CyNpPY»KaHCKOT H3/ipXKaBakba CTOjU MOCTHpayd-
Ha COJIMJIAPHOCT, /Jia je V MUTaky 3aKOHCKA AYKHOCT aJMMeHTaluje, Koja
npeJCcTaB/ba aJleKBaTaH O0/r0BOP 3aKOHO/ABIIA Ha NMoTpebe Koje cy cTBope-
He 6pakKoM, a 0 KOjUMa ce Ha HECYMIbUB HAa4UH roBopu y wi. 279 I13.

75 pecyna Bpxosror Kacarmosor cyna, Pes. 1616/17 on 7. centem6Gpa 2017,
http://www.propisi.net, nocaeamwu npucrtyn 27. jyna 2021; Ilpecyna AnesnagydoHor
cyna y HoBom Capny, k. 2. 477/10 opg, 20. centem6pa 2010, http://www.propisi.net,
nocjaeAwu npuctyn 27. jyaa 2021.

76 13, 4. 161.
77 M3, 41 162.
78 I3, 4. 163.
79 M3, 41 164.
80 13, un. 279.
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6.2. HeHacneAUBOCT 3aKOHCKe AY)XHOCTH U3/pXKaBakba
pasBeZeHOr cynpy»XHHKa —noctépayHa conMaapHocT
W ersucTeHuM1jasiHa CUrypHOCT NoA 3HAKOM NUTama

[Tox moce6HMM mogHacaoBOM ,lIpecTaHak W3Ap:KaBamba“, CPIICKUA 3aKO-
HoJaBall AepHUHUIIE CAy4ajeBe YMjUM HACTyNameM Jl0J1a3H 10 IpecTaHKa
3aKOHCKe Zy>KHOCTH u3pxaBama.t! [IpeMa oapehermy 3aKoHOaBIIa, 3aKOH-
CKa Iy>KHOCT U3JprKaBatba, u3aMely ocTaJior, mpecTaje U y cay4ajy CMPTH I0-
BepHroLla WK Ay:KHUKA U3pxkaBamba.b? Ha Taj HaYyuH je 3aKOHCKa JY»KHOCT
H3/ip)KaBakba yuHibeHa HeHacaeJuBoM. TaKBO pelllerhe ce YUHU JIOTHIHUM
Kajla je y muTamy CMPT NMOBEpHOLA U3JpKaBakba, UMajyhu y BUAY Ja cy
HEeroBOM cMphy mpecTaJjie ¥ MPeTIOCTaBKe 0] KOjUX 3aBUCH U3piKaBakbe.

MebhyTuM, pelierwe ce He YMHHU JIOTUYHUM, 2 HU NPAaBUYHHUM y Cay4dajy
KaJla HaCTYNM CMPT JAyKHUKa HU3JpkaBama. Hajmpe, MopaMo KpeHYTH of,
YUIbEHULE 1a U Y MOMEHTY CMPTHU JYKHUKA U3Jp:KaBama, HA CTPaHU Cy-
NpPY’KHHUKA I0BEPHOLIA U3/ PXKaBakha [IOCTOje MPETIOCTABKE 0/ KOjUX 3aBUCH
3aKOHCKa AYKHOCT HU3Jp>KaBama. [|pyro, o 3axTeBy 3a U3Jp)KaBae CyNpy-
»)KHUMKa, Kako je Beh peueHo, cyj ofJydyje y3auMmajyhu y 063up MoryhHocTu
CYIpPY>XKHHKA AYKHUKA U3 pKaBamba, Kao oJJIy4yjyhul U 10Bo/baH, y3 JIUYHA
CBOjCTBa Jy»KHUKa usjpkaBama. Cyg Hehe Mohu Jja o6aBexe CylpyKHUKa
Jy’KHUKa Ha U3Jp)KaBake YKOJHUKO OH HeMa MOTyNHOCTH 3a U3/p:KaBakbe.
Jakje, Tpeba youuTH Ja je oCcTBapuUBale IpaBa Ha U3JplKaBame CyNpy-
»KHHKa II0c/le pa3Boja 6paka y JUpPeKTHO] Be3u ca MoryhHocTuMa Apyror
CYNPYKHHKQ, a HE Ca ’er0BUM JIMYHUM CBOjcTBUMA. UMHU ce /a ofpeherme
3akoHonucua u3 4i. 151 [13 uje ynpaBo y TOM cMepy, ¥ CYIPOTHOM, OLieHa
MaTepHUjaJHUX MOTYRHOCTH He caMo Aa He 61 MMaJla CMUCJIA Y CYACKOM IIO-
cTynKy Beh 6M U y 3aKOHCKOM TEKCTY Npe/ICTaB/bajla yIneyaT/bBH BULIAK.

Moxe ce pehr Aa noMeTy Y NPaBHOj KBaJIUQUKALHUjU 3aKOHCKE JyX-
HOCTH M3[p)KaBalba pa3Be/ileHOr CYNpYyXHHKa YHoce ofpeZbe O MpecTaH-
Ky W3/ip>KaBamba, UMajyhu y BUAY Aa HeHac/JeJAUBOCT 3aKOHCKe JY>KHOCTU
U3JpXKaBama JUPEKTHO FOBOPU y NPUJIOT TOMe [Ja je 3aKOHCKa AYXHOCT
W3/ pKaBama intuitu personae. UMajyhu y BUly TaKBO CTake CTBapH, MOXe
ce 3aK/by4UTH Ja Oyayhu Aa 3aKOHCKa AYKHOCT U3Jp:KaBaka pa3BeJeHOoT
CYNIPY>XHUKaA IIpecTaje y Caydajy CMPTU AY>KHHUKA U3JApXKaBama, OHJAA U
camo npaBo u3 wi. 151 [13 ry6u 3nauaj. Takobhe, ypymasa ce u nocropay-
Ha COJIMJAPHOCT KOja CTOjU Y TeMeJby CyINpY»KaHCKOT U3JpKaBama Ioc/e
pa3Bojia 6paka M 3aHeMapyje ce YMHEHHULA Jia CYNPYKaHCKO U3/pKaBaibe

81 113, un 167.
82 13, 4n. 167, cT. 1, Tay. 2.
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nocje pa3Boja 6paka MMa OCHOBA Y peaIHUM, a He UMaruHapHUM NoTpe6a-
Ma CTBOPEHHUM OpaKoM, Koje MOCTOje U Y TPEHYTKY JieJanuje CynpyKHUKa
JYKHUKA U3/IpKaBamba.

OcuM Tora, pasBeieHH CynpyXHUK Hehe Mohu Ja ocTBapu ersucTeHIU-
jaTHU MUHHUMYM HH TOJ, OKpPUJbEM HacjeJ[HONpPaBHEe peryJaTHBe jep y
CPIICKOM NpaBy H3/p)KaBame HHje NpaBHOpPeJeBaHTHA YHMIbEHHI, KoOja
MOXe oAsy4yjyhe Aa yTHde Ha KOHCTPYKLHjy 3aKOHCKOT HACJeQHOT peja.
OcumM Tora, Cprckd 3aKoHOINMcal, He NpeaBubha, mpuMepa pajy, IpaBo Ha
U3/IprKaBakbe U3 3a0CTABIITHHE Y KOPUCT pa3BeJeHor 6payvHor apyra.?3

YumweHuna je gAa pa3BeseHU 6padyHu Apyr, ox 1. janyapa 2020. roguHe,
¥Ma NPaBo Ha NOPOANYHY MeH3H]jy YKOJIMKO je OCUTYPaHHUK, OJJHOCHO KOpH-
CHUK IpaBa 610 06aBe3aH CYACKOM OJJIYKOM Ha uszpxkaBame.®* Mehytuwm,
MOpaMO MMaTH y BUAY Ja he pa3BeJleHH CYNpy:XHUK MOhHM Ja oCTBapu
NpaBoO Ha MOPOANYHY NEH3HU]jy CaMo MO/ YCJIOBOM /A je CyNPYKHUK AYKHUK
M3/pKaBakba OMO OCUTYPAHUK y Tpajalby 0f, HajMawbe NeT FOAUHA, UM je
HCIYHUO YCJOBE 3a CTApOCHY, NpeBpeMeHy CTapOCHY WJH WHBaJIUJCKY
NeH3Ujy, UJIU je 6M0 KOPHUCHUK CTapOCHe, IpeBpeMeHe CTApOCHe WJIM UH-
BasinzicKe neHsuje.® Y ciydajy na cynpy:KHUK Ay>KHUK M3JApiKaBaka HeMa
CTaX OCUTypama 0/J] HajMale NeT roJMHa, pa3BeJleHU CynpyXHUK Hehe
MohHM fa ocTBapu NpaBo Ha NMOPOAUYHY NeH3Hjy, 6e3 063upa Ha TO LITO
NOCTOjY NMPaBHOCHAXHA U M3BPILIHA pecy/ia 0 U3/p>KaBamby.

Y TakBoOj cuTyaLMju, pasBeJleHU CYINpPY>KHUK IOBepUJ/aL] U3JpKaBarba
MOKe KOHKypHUCAaTH 3a ColjasiHy nmoMmoh apykaBe. Oxpenbama 3akoHa o
conyjasHoj 3amtuTu Peny6suke Cpbuje mpeaBubeHO je a CBaKH Ioje-
JIMHAIl U MOPOAMIIA KOjUMa je HeOoNxXOoJHa JApPYyIITBEeHa MOMOh M MOAPIIKA
y CaBJaJlaBaby COLHjaJIHUX M KHUBOTHHUX Telllkoha W cTBapamy yc/joBa 3a
33/10BOJbEHE OCHOBHHUX JKMBOTHUX MOTpe6a MMajy MpaBo Ha COLHjaIHy 3a-
IITUTY, ¥ CKJIaAy ca 3aKoHOM. [IpaBa Ha colMjasiHy 3alUTUTY 06e36ehyjy ce
IpyambeM yCayra coljdjajiHe 3allTUTe U MaTepujaJHoOM mogpukom.® Cee
U /la MCIIyHH YCJIOBe IpoInKcaHe 3aKoHOM,? mocraBsba ce nuTame ja Jiu he

83 3akou o HaciehuBamy, Caycbenu zaachuk PC 46/95,101/2003 - ogyka YCPC
u6/2015.

84 3akoHa o MEH3WjCKOM W UHBaJIUJACKOM ocurypawy - 30llMO, Cayxucbenu eaa-
cHuk PC 34/2003, 64/2004 - opayka YCPC, 84/2004 - nap. 3axoH, 85/2005,
101/2005 - ap. 3akoH, 63/2006 - oxnyka YCPC, 5/2009, 107/2009, 101/2010,
93/2012, 62/2013, 108/2013, 75/2014, 142/2014, 73/2018, 46/2019 - opnyka
¥C,86/2019 1 62/2021, ui. 28, cT. 1, Tau. 1 u cT. 3.

8 30010, un. 27.
86 3akoma o conmjanuoj 3amTUTH, CAyxc6eHu 2aacHux PC 24/2011, un. 4.

87 3akoHa o COLMjaTHO] 3alITUTH, 4. 83, ui. 84, ui. 85.
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pasBelieHH CYNPYXHHUK OCTBApPUTH MHUHHMYM €er3uCTeHIMjaJiHe CUTYPHO-
CTH aKo MMaMoO Yy BUAY Jia U3HOC coljdjaysiHe nomohu y Peny6sunu Cpbuju
usHocu 8.626,00 nunapa,®® a npumepa paau, UMa CPOJHHUKE Y CMHUCIY
1. 166, cT. 2 13, anu off lbUX He MOXKe 3aXTeBaTH U3/ prKaBambe jep, Kako je y
NOPOAUYHONIPABHOj TeOpUjU IpuMeheHo, ,KpyT JIMILA KOja ce MOTy M0jaBUTHU
Kao AY>XHULU U3JIpKaBakba, ¥ OAHOCY Ha CBOje KPBHE CPOJHUKE, He MOKJIa-
na ce yBeK ca Kpyrom JIMIa KOju MOTY OGUTU HacJeSHUIM CBOjUX KPBHUX
cpopnuka“ ([pawmkuh 2005, 362).

CmaTpaMo Jia ce 3a HaouuIe[ 6e3u3/ia3Hy ersucTeHLUjalHy CUTyalujy
pa3BeJleHOT CYNpPYy)KHHKAa MOBEPHOLIA H3JpXKaBara I0OCIe CMPTH CyNpy-
’KHUKa JyKHUKA U3JpKaBakba Moxe Hahu peleme. [Ipes cprnckuM 3ako-
HOJIaBIlEM CTOjU HEKOJIMKO OINIMja: U3MeHa NOPOJUYHOIIpABHE pery/naTUBe,
Koja 64 mojpasyMeBaja OACTYIame Ofi HeHacJeJUBOCTH 3aKOHCKe Y-
HOCTH H3JpXKaBama U NPONUCUBaHe Jja 3aKOHCKA JYKHOCT U3JprKaBama
pasBeZieHOT CYNpY:KHMKA IIpesia3y Ha Hac/leJHUKe JyKHUKA U3JprKaBamba
Kao HacjeJHa o6aBe3a; WM JI0NlyHa Hac/leJHONpaBHe pery/jaTHBe Tako Ja
ce pasBeJleHOM CYNpYXHUKY IIPU3HaBa [IpaBO Ha U3/ipXKaBame U3 3a0CTaB-
mtuHe octaBuona (bokuh 2020, 341); unu Beha apkaBHa H3/IBajamba Ha
MMe colyjajHe noMohu.

[IlpeMa HalleM MHUI/bely, TepeT o06e36ehuBaka ersucTeHLUjaJHO He-
30pUHYTHUX CyOjeKaTa, KOJIUKO je To Moryhe, Tpe6a nojjeiHaKo pacmnoesu-
TH U3MeDhy nojeuHIA U OpPOAMIE, C jeJHEe CTpaHe, U APYLITBA, OJHOCHO
Jip>kaBe, ¢ Apyre cTpaHe. CTora 6y, 3a oyeTak, 610 JIOTHYaH I10Te3 3aKOHO-
JlaBlia y MpaBIy U3MeHa NOPOAMYHE UM HacJleJHOTIpaBHe PeryaaTUBe, Koje
6u y 6yayhHoCTH, y3 moJjpasyMeBaH pacT U3HOCa colikjasiHe nomohu, cBa-
KaKo JZiolIpUHeJe I0CTU3akhy MUHUMYyMa er3ucTeHIMjalHe CUTYPHOCTH pa-
3BeJleHOr cynpyxHHUKa. Takohe, Tpeb6a UMaTH y BUAY Jia jeAHOCTPaAH 3axBaT
3aKOHO/ABI[A KOjUM OW OATOBOPHOCT 33 er3UCTeHIUja/IHO 00e36eheme TUx
JiMLa npe6anyo ca nojeuHLA U NOpPOJAULIEe HA JpXKaBy WJIM ca Jp)KaBe Ha
HojeJJMHLA ¥ TIOPOAUILY HUje MoJiesl KOojH je npuxBaheH y caBpeMeHUM IpaB-
HUM cucTeMHUMa. Kako je Beh peyeHo, y caBpeMeHHM NPaBHUM CHUCTEMHMaA O
KOjHMa je y OBOM pajly GUJI0O peyr er3ucTeHlMjaJJHI MUHUMYM pa3BeJieHoT
CYyIPY>XHHKa I0BepHOLIa U3/jpiKaBama 06e36ehyje ce cafiejcTBOM MexaHH3a-
Ma npe/BUheHUX NPUBATHONPABHOM U jaBHOIPaBHOM pery/1aTHBOM.

88 Pemerme 0 HOMMHAJIHMM M3HOCHMAa HOBYAaHe couujanHe momohw, Caydc6eHu
anacHuk PC 126/20, http://www.pravno-informacioni-sistem.rs/SlGlasnikPortal/eli/
rep/sgrs/ministarstva/resenje/2020/126/1, nocnenmwu npuctyn 27. jyna 2021.
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7. 3AKJbYYAK

Cynpy»kaHCKO U3JpKaBaibe Iocje pa3Boja 6paka je, 6e3 cyMibe, peJjoB-
Ha M0jaBa y cCaBpeMeHHM eBPOIICKMM IPaBHUM cucTeMHUMa. Moxe ce pehu
Jla Cy IpaBHA NpaBUJa KojuMa ce ypebhyje usapkaBamwe uaMehy 6UBIINX Cy-
NpY>XHHUKa Nocae[yula KOHCTAaHTHUX eBOJIyTUBHUX IIPOMeHa Koje Cy ce Je-
maBaJsie Ha HUBOY nopoguue. Oapende o CyNnpyKaHCKOM U3/ pKaBamby MOCIIe
pa3Bojia 6paka y caBpeMeHHUM eBPOINCKKMM NPaBHUM CUCTEMUMA HUCY UCTO-
BeTHe NpaBHe KOHCTPyKLHMje. CBaka of BUX UMa CBOj cnenudpukyM. Mnak,
Moxe ce pehu 1a oHe uMajy ucte wim candHe pyHknuje. OHe ce orieaajy
y ersucTeHlMjaJHOM 30pHUbaBaly pa3BesleHOT CYyNpyXKHHUKa, obeliTehemy
pa3BesleHOT CYNpYyXHHKa WJIM 00e3behuBamy cpeicTaBa 3a OJApKaBambe
OHUX ’KMBOTHHX YCJI0Ba KOjU CY IOCTOja/IU ¥ OPaKYy.

Takobe, Moxxe ce pehu a je y TeMesbe ogpeaba o CynpyKaHCKOM U3pKa-
Bamy IOC/Ie pa3Bofa 6Gpaka yrpabeHa moct6padyHa conuAapHocT. Ocum
TOra, U3BECHO je Jla CYNpYy»KaHCKO U3JpKaBambe Moc/e pa3Boja 6paka uMma
OCHOB y moTpebama CTBOpeHUM y 6paky. Hema cyMmmbe, TepeT 06e36ehema
ColLiMjaJIHE CUTYPHOCTH pa3BeJleHOr CYyNpYyXKHHKA y CaBpeMeHUM INpaBHUM
CUCTEMHUMaA I0Jie/beH je U3MeDhy mojeUHIIA U MOPOJUIIE, C jeiHE CTPaHe, U
Jip>kaBe, ¢ Apyre crpaHe. OBo 360r Tora LITO Ce MpaBHe HOpPMe KojuMa ce
ypebyje cynpy»aHCKo U3JpxaBame MocJae pa3Boja 6paka 1, npuMmepa paju,
oJipesbe o CBOjUHH, HAacJAehUBamwy U COLMjaJIHUM JaBawnMa MehycobHO He
WUCKJ/bY4yjy HEro JONymyjy.

Ha npumepy HeMmauke, ¢paHLyCKe, ayCTPHjCKe, PYCKe U CPIICKe NOPO-
JIUYHOINIpAaBHE peryJjaTUBEe BUJHUMO PA3JUYUT NPUCTYI NPaBHOM ypebhemy
nuTama HacjaehrBamba 3aKOHCKe AYKHOCTH U3/ pKkaBarba. Hemauku u ¢ppaH-
I[yCKH 3aKOHOZ,aBall IPONUCY]jy i je 3aKOHCKa JY>KHOCT U3/pKaBarma pasBe-
JIEHOT CYNpPY’KHHKa HacjieJuBa. AyCTPUjCKH 3aKOHOZaBal| npeaBuba jeJHO
OPHUTHHAJIHO pellleke, IpeMa KoMe je 3aKOHCKa AYKHOCT U3/prKaBamba pas-
BeJlIeHOT CYNPY’KHUKA y jeJHUM CJlydajeBUMa Hac/leAMBa, a y ApyruMa HeHa-
c/leMBa. Pycku U cpIcKu 3aKOHOZAABAL, IPOIKCYjY Aa ce 3aKOHCKA JY>KHOCT
u3apKaBamwa, U3Mehy ocTajux, U pasBelleHOT CYNpYXHHKA, racu cMphy
JyKHUKa U3JprKaBamba.

Mosxe ce pehu ga cy peliera HeMaukor, $paHIyCKOT U ayCTPHjCKOTr 3aKOo-
HozaBua y Behoj mepu y ¢yHKIMjU 06e36eherba KOHTHHYUTETA Yy TOPOAUY-
HOIIPAaBHOj 3alUTUTH pPa3BeJeHOr CYNpYXXHHKa MOBepHoLia HU3/p:KaBakba.
Takobe, y Behoj Mepu JonpuHoOCe HeroBoj CoLMjasHOoj cUrypHocTu. byayhu
Jnay Peny6aunu Cp6uju, mocTépayHa COMUAAPHOCT U COLMjaJHA CUTYPHOCT
pa3BeJleHOT CyNpyXHHKa IOBepHOLa H3Jp>KaBara MOTYy GUTHU JOBe/eHe
Mo/, 3HaK NMHTakha, YMHHU Cce Ja OU CPIICKU 3aKOHOoAaBal y 6yayhHOCTH Tpe-
6asIo Jja HAYMHU HOPMAaTUBHHU 3aXBaT y NPaBLy U3MeHe NOPOAUYHOIIPABHE
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perysnatuBe. Moryha je, kako je Beh pedeHo, U JonyHa HacJleAHONPaBHe pe-
rysnatuBe. Takohe, MPUXBAT/bUBO je U NoBehame U3HOCA HA HMe COLUjasIHe
nomohu. CMaTpamo Jja TepeT o6e36ehera colyjaiHe CUTYPHOCTH pa3Beje-
HOT CYNpy:KHHMKa UINaK Tpeba Aa OyJe noje/beH usMehy nojefnHna u mo-
pofilie, C jeiHe CTpaHe, U ApXKaBe, C Apyre cTpaHe. JJaHac je TakaB MOJeJ
o6e36ehema colljaHe CUTYPHOCTH pa3BeleHOT CYIPY>KHUKA, HEMA CYMIbe,
npUMeeH y BelieM 6pojy eBpOICKUX TPaBHUX CUCTEMA.
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O NOPEKJ1Y OBABE3HOI" BJIATOCJIOBA 3A U3B60P
NMPO®ECOPA BOIrOCJIOBCKHUX ®PAKYJITETA —
HALUHNOHAJIHHU U YTIOPEAHMU IJIAH

3awmuma aymoHoMmuje yHusep3umema y nogojy, npusHaree npogpecopckoz
36aHba U 8acerbad cmeveHux Jun/aoMma, Wmo je cee mokom ucmopuje npyxicuad
YpKea, buiu cy K/eyvHU 3a pa3eoj yHugepumema y npeum 8eKosumd, Kaod cy
cmuyaHu yz2aed u ymuyaj Koje cy yHugepsumemu 3adpxcaau do daHac. I1o0-
puKa ypkese je 6una He3aAMeH/bUBA 3a aupMayujy yHueepsaaHe spedHocmu
BUCOKOWKO/ICKO2 00pas308arsa, akademcke ¢s10600e U akadeMckKux cmaHoap-
da. KoHgecuonanna meosozuja, 3axeaseyjyhu aymopumemy 8UCOKOWKOACKO2
06pasosarsa y caspemeHom dpyuimey, cme4eHom U u3zpahu8aHoM MmMoKoMm
decem sekosa, npecydHo ymuye Ha udeHmumem, OKMPUHY U nepyenyujy
odpeheHe KoHgecuje, 3602 1eza je HeonxodHO da ce obe36edu npaso ypkse
da maj ymuyaj dpixcu y epaHuyama ceoz camoodpehersa. H3bop npogecopa
meosiozuje npedcmassea 3a odpeheHe KoHgecuje, 00HOCHO deHOMUHayuje,
He3aMeH/bU8 HAYUH 0cmeapusarea moz npasd. Y makeum cay4ajesuma je
npaso Ha 8epcko camoodpeherbe ypkee okeup y Kome je mozyhe ocmeapumu
aymoHoMUujy yHugepumemay 0oMeHy KOHPecuoHaHUX meoa0wKux cmyauja.
Henocmojaree npasa ypkee da ymuue Ha u3bop npogecopa meoio2uje 3Ha4u-
/10 6U Heauparbe HeHo2 npasa Ha camoodpeberbve.

Kiby4dHe peun: Licentia docendi. - Mandatum. - Nihil obstat. — Bepcko
camoodpeherse. - AymoHomuja yHugep3umema.

* Jouenr, IlpaBHU dakyareT YHuBep3uTera y Beorpaay, Cpbuja, drakitic@ius.bg.ac.rs.

313



A. C. Pakutuh (cTp. 313-341)

1.YBOA

YHUBep3UTETHU Cy HacTaaud y EBponu y cpefmeM BeKy y OKpU/BY XpHU-
mhaHcke 1pkBe. Y HHUXOBOM Cpe/lbOBEKOBHOM TeMeJby, ¥ MHCTUTYLHO-
HaJIHOM CMUCJIY, CTOje YCJI0BH 3a CTULIakbe 3Bama npodecopa: UCIIPBA CaMO
Jl03B0JIa LIpKBe, a yOP30 HAKOH Tora WM IpUXBaTame y 3ajeHALY npode-
copa. /JleceT BekoBa 0/ TaZia, MHOTH OJHOCH y ADPYIITBY Cy NPOMEHEHH,
anu cy UCTH xpuiihaHcka [pKBa,! MHOTHM 0[] OHAALIKBLUX YHUBEP3UTETA,
a YMHOTOMe Cy HUCTe BPeJHOCTH U CTpeM/bela CaBpeMeHe 3ajefJHULle eB-
ponCcKUX Hapofa. /[lo3BoJia LIpKBe 3a HAacTaBy Ha YHHMBEpP3UTETYy oOICTaja
je caMo y morJiely HacTaBe TeOJIOTHje, C TUM LITO HeHa NPUMeHa, Kao HU
pasyMeBame HeHe ONpaBAaHOCTH, HUCYy yHUBep3aiHU. To nuTamwe J0-
ceXxe [0 CpeilbOBEKOBHUX IOjMOBHMUX TeMeJ/ba CaBpeMeHHX YCTAaHOBa, a
IpoCTUpe ce Kpo3 JloMeHe HallMOHa/JIHE W eBpOIICKe IIpaBHe Tpajulidje,
LIPKBEHO-/IP’)KaBHOT U YCTAaBHOT IpaBa, JbYACKHUX NpaBa, YHUBEP3UTETCKE
ayTOHOMHUje U paJiHOr MpaBa. ¥ akaJieMckoj 3ajegHunu Cpbuje mocae mbux
ro/iuHa je u3pakeHa CyNpOTCTaB/beHOCT MULI/bEHA O ONPABJAHOCTH U/UIH
JI03BOJ/bEHOCTH 06aBE3HOT IPKBEHOT 6J1aroc/oBa 3a npodecope TeoJIOTHje.
OBaj paj je mokyiwaj fa ce omoryhu padyMeBarbe MopekJia TOI UHCTUTYTA,
IeroBe Cy/j0MHe Ha yIIopeJHOM IIJIaHy, ¥ eBPOICKOj aKaleMCKOj TpaAuLUjU
Y Ha [JIaHy HallMOHa/IHe IpaBHe Tpajulyje.

HaxoH yBoza, y ApyroM Aejty paja carje/iad je HaCTaHaK YHUBEpP3UTeTa y
EBponu y cpeaeM BeKy Y 3Hayaj KOjU Cy 3a Ty I10jaBy UMaJIY NOAPIIKA, 3a-
IITUTA ¥ IPU3HaKb€ IIPKBe, a Moce6HO UHCTUTYT licentia ubique docendi, kKoju
Ce 3aCHMBAO Ha ayTOPUTETYy LpKBe, oAHOCHO nane. Oarosapajyhe oapen-
6e mpaBa PuUMoKkaTo/IM4YKe LIPKBe, Y JUjaXpOHOj NEePCHEKTUBU OJf CpPe/Hber
BeKa JI0 JlaHac, npeAMeT cy Tpeher Jesa paja, AOK Cy y YeTBPTOM JieJly pa-
3MOTpPeHH ofpeheHH KapaKTepUCTUYHU NPUMepPU HalMOHAJTHUX MPAaBHUX
TpaJHMLHYja, OAHOCHO HAaYMH Ha KOjH je ¥ TUM NpaBHMMa HACTaJ0 CaBPEMEHO
ypebewe nuTama Koje je npefMeT oBOT paja. Y NMeTOM Jesy Cy aHaJIU3U-
paHU OCHOBHHU €JIEMEHTU CaBPEMEHOT TEOJIOLIKOT Noryesa PumMokaTonuny-
Ke IIpKBe Ha OJIHOC I[pKBEHOTI 6J1arocjioBa 3a u36op npodecopa Teosioruje
ca BepCcKOM c1060/10M, C jefiHE CTPaHe, U aKaZleMCKOM CJ1060J0M, TO jecT

1 3a noTpe6e oBor paja, mojaM 1pKBa, Tj. xpuirhaHcKa [PKBa, yIOTpe6/beH 6e3

oJpehera ileHOMHHaLMje, 06yXBaTa CBe XpullIhaHCKe L[PKBeE Koje 0CToje BeKOBUMa
y EBponu - npaBoc/jiaBHe LIpKBe, PUMOKaTO/NIMYKY LPKBY U NPOTECTAaHTCKe LPKBe.
TakBa ynoTpe6a y KOHTEKCTY CpeJiber BeKa YCJOBJ/bEHA je CTaBOM Jia je Y TOM
Nepuojly HacTaJo 3ajeJHHYKO eBpOICKO Hacsiehe y MHOrMM 06/1acTHMa, YKJbY-
yyjyhu U ApyLITBEHY yJOTY XpHUIUIAHCKe LIpKBe. Y c/ly4yajeBMMa Kaja je oApeheme
nojeJijHe OJi TUX LIpKaBa, OJHOCHO JIeHOMHHALMja, 3HaYajHO 3a NpegMeT pajia, 1o
npaBuJy y ogHocy Ha nojaBe y XIX u XX Beky, To je moce6GHO HarjameHo.
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ayTOHOMHjOM YHUBEP3UTETA, C pyre CTpaHe. Y IECTOM, OCAe/JHeM aHa-
JINTUYKOM JieJIy, caryielaH! Cy OUTHH eJIEMEeHTH HAIllMOHAJIHOT UCTOPH]jCKO-
MpPaBHOT KOHTEKCTA MPEeMETHOT UHCTUTYTA.

Y Be3u ca BeJIMKUM [IeJIOM CaJp>KUHe OBOT paZia BXKHO je HaIJIaCUTH Ja
Cy Npakca, IpaBo U TeOJIOLIKHU CTaBOBU PHMOKaTO/IMYKe [[PKBE 3HAYajHU 32
aHa/JM3y IpeiMeTa OBOI paJia Ha HAallMOHAJHOM IJIaHy He caMo 3aTO LITO
je Ta IpKBa Yy CYLITUHCKOM CMHC/IY TpPaJMUIIMOHAJ/IHA y JApXaBaMa CPIICKOT
HapoJa, a y GopMasHOM 3aKOHCKOM CMUCIY U y caBpeMeHoj Cp6uju, Beh u
3aTo IUTO Ce NPaBo KojuM ce ypebhyje nosoxaj Cprcke npaBocjaBHe LPKBE,
Kao HbeHO ayTOHOMHO IIpaBo, NMpaKca U TeOJIOUIKH CTaBOBU Y XX BeKy O
npeJMeTHOM NMUTaky ¥ GUTHUM aclleKTUMa MOKJIanajy ca MpaBoM, IPaKCOM
Y TEOJIOLIKHM CTaBOBHMa PHUMOKaTO/IMUYKeE LPKBe.

2. HACTAHAK YHUBEP3UTETA Y OKPUJbY LIPKBE

Hacranak yHuBep3uTeTa y cpefwmeM Beky y EBponu u xpuihaHcka
[pKBa BUILIECTPYKO Cy MOBEe3aHH, a yJora IjpKBe y TOj I10jaBH je KJby4YHa.
lipkBa je 06e36es1Ia MHCTUTYLMOHAJHU OKBUP 33 Pa3BOj YHUBepP3UTETA
Kao 3aceOHUX YCTAaHOBA, KA0 U 3a Pa3Boj lbUX0Be ayToHoMHUje. CTaTyc mpo-
decopa U akaleMCKHU CTelleHU CTeUYeHU Ha CTyAUjaMa BaXKUJU Cy MpBEH-
CTBEHO 3axBa/byjyhu npusHamwy LpkBe. CTyAHje TeoJsoruje cy Guje npBa u
HajBa)KHUja AUCLHUIJIMHA Ha YHUBep3UTeTHMa y ceBepHoj EBponu. Mi3BaH
OKBUDA JleTa/bHUje aHa/IM3€e Yy 0BOM IOTJIaBJ/bY OCTajy MHOTU HAYWHU Ha Koje
je upkBa oMmoryhusa HacTaHaK U pacT YHUBEP3UTETA — HOBUYAHA MOAPIIKA
npeJiaBadya W CTyAeHaTa, ocjobohere of IPKBEHUX AYKHOCTH 32 BpeMe
CTyAMja, oTpaHUYee 3aKyTHUHA CTAaHOBA Y I'PaZloBMMa y KojuMa cy 6uia
ce/lUILITa YHUBEP3UTETA, 0CJ000heme of IOKAJHUX JaKOUHA, U3y3UMatbe
Y3 HaJJIeXKHOCTH JIOKAJHUX LPKBEHUX U TPaJICKUX Cy/l0Ba U YCTAaHOBJ/bEHE
ayTOHOMHE CyZACKe Haz exxHocTH U Ap. (Post, Courtenay 2017, 173; Kivinen,
Poikus 2006, 194-195). [IpBeHCTBeHU pasJIoT Aoesie IPUBUJIETHja YHUBED-
3UTETHUMa, KOjU ce HAaBOJM Y CBMM NAIlCKUM NOBes/baMa, OUJIO je u3ydaBame
npaBe Bepe (Kivinen, Poikus 2006, 199).

2.1. HactaHak yHUBep3UTeTa — MHCTUTYLIHOHAJIHU aCNEKTHU U Nnojam

3a HacTaHak yHMBep3uTeTa y EBponu mo nmpaBu/y ce Kao BpeMeHCKa
oJlpelHUIIa HAaBOAW IepuoA of Apyre noJjioBuHe XI A0 NpBe MOJIOBUHE
XIII Beka, Kajla cy HacTtaqu yHuBep3uTteTu y Bosowy, Ilapusy, Oxcdopay
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u Mounesmey? TauHo ofapeheme TpeHyTKa HacTaHKa yHUBEpP3UTETa Kao
yCTaHOBe HHUje jeAHO3HA4yHO, Oyayhu JAa cy MOjeAUHU YHUBEP3UTETH
HacTaja/id CIIOHTAHO, U3pacTajyhy M3 IKoJa NPU KaTeApaJHUM LPKBaMa,
OJIHOCHO Ipu npodecruonasHuM yapyxemwruma (Rashdall 1929, 566; Kivinen,
Poikus 2006, 189). 360r Tora JaThpake 3aBUCHU OJi YCBOjeHOT MepuJa 3a
yTBphUBame TpeHyTKa HacTaHka yctaHoBe. [lo kpaja XII Beka mocTaso je
onuuTenpuxsaheHo Aa cy MeJWLIMHA, IPaBO U Te0JIOTHja AUCLUIJIMHE BU-
1Ier peja y OAHOCY Ha OCTaJsle AUCLUILIMHe Koje cy usydaBaHe (Luscome
2004, 486), npe cBera y oAHOCY Ha ,,cJI060/iHE BELITUHE"

XejcTuHrc Pemijias, BeJIMKU ayTOPUTET 32 UCTOPU]y Cpe/HbOBEKOBHUX YHU-
BEP3UTET], YKa3ao je Ha TO Ja Cy Cce IPBU YHUBEP3UTETH pa3IMKOBaJIU 110 KBa-
JINTETY UHCTUTYL[MOHAJIHE Be3e ca LIPKBOM: JIOK je yHUBep3uTeT y [lapusy us-
pacTtao 13 IIKoJie NPU KaTeApasiy, TaKO Aa Cy ce CTyAeHTH U npodecopu cMma-
Tpaiu KJIUPULIUMA, VHUBEP3UTET y Bosiomu je uMao Jlandky, ecHapCcKy mpu-
poay, anu je 6uo nog Haja3opom npkee (Rashdall 1929, 559-560). YHuBep3u-
TeTH y [lapusy u Oxcdopay pa3BuiM cy ce Kao universitates magistrorum, Kao
3ajegHurie nmpodecopa, 10K je bosoma 6una universitas scholarium, 3ajegHuna
cryneHara (Rashdall 1929, 561, 580). Te pasJivke cy nIpy:Kuje 0OCHOB ayTOPH-
Ma, Kao 1To je Pemjasn, fa npeno3Hajy fjBa OCHOBHA THIIA YHUBEP3UTETA Y
CpeAmeM BeKy: OHUX Ha ceBepy EBporie, Koju cy ce yriefany Ha MapuCKy, U
yHUBep3uTeTa Ha jyry EBpone, Koju cy cieaunu mogen 6onomckor (Rashdall
1929, 561). Be3 063upa Ha pa3/uKe, IPBU BeJUKU 00pPa30BHU LieHTpHU - [la-
pu3, Bosiowa, Monnesmse, CanepHo u Okcdopz, Beh cy ox XII Beka, npe Hero
ITO ce MoxKe pehu Aa cy GUIN YOOIMYEeHU Kao YHUBEP3UTETH V JaHAlIHhEeM
CMUCJy TOT I10jMa, 03HAaYaBaHU oJipeJHULIOM studium generale, Koja je ucnpsa
3HaYyMJIa /Ia HAa BbUMa MOTY CTYUpAaTH CTYJIeHTH U3 CBUX 3eMa/ba, a He CaMo
NpUNagHULY JIOKaJIHE MOJIMTUYKE 3ajeJHULe U enucKonuje. BpemeHoM je
n3rpaheHo cxBarame fAa studium generale mopa oGyxBaTaTu akyJaTeT 6ap
jelHe of, TIOMEHYTHX ,BUIIKX" AHUCIHUIIJIMHA, a CBELITEHCTBY je J03BOJbEHO
Jla OZICYCTBYje O LIPKBEHHUX AY>KHOCTH UCKJbYYHUBO PaJu yiera Ha HEKOM Of
studia generalia. [Ipema PeiijajoBOM MUILI/bEY, TOKJIANIakkbe NOjMOBA studium
generale v yHUBep3UTETa CTy[eHATa, OAHOCHO MpejAaBaya, JJOTOIUJI0 ce Mo-
creneHo U cioHTaHo (Rashdall 1929, 561, 586-587, 591).

2 Tocroje 706pu pa3i03u Ja ce HAjCTAPHjUM CMATpa YHUBEpP3UTET ¥ KoHcTanTu-

HomoJsby - [lavSlSaxtiplov, Koju je HacTao Aasieko paHuje. OaMepaBambe THX pa-
3s0ra, MehyTHM, npeAcTaB/balo 61 BEJHUKO OACTYHame 0J LiM/ba OBOT pajia, a He
6U ZI0HeJI0 3HAYajHUjy J06po6uUT, OyayhH Aa ce Ta yCTaHOBA 110 HAYMHY HacTaHKa
Y NpUpoju GUTHO pas/MKOBaJja oJ IOMEHYTHUX YHUBep3uTeTa Ha 3anagy EBporne,
Kao Y 3aTO0 LITO je IpecTaja Ja NOCTOju NMaZoM PUMCKOr 1japcTBa, Tako Ja je mbeH
yTHLAj HA CaBpeMeHO pa3yMeBatbe MUTakba Koja Cy NpeJMeT OBOI pajia MocpejaH,
yIpaBo NOCPeACTBOM HEKHX Of] IOMEHYTHX YHUBep3UTeTa Ha 3anafy.
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Pa3Boj yHMBep3uTeTa M cpacTame I0jMOBAa YHHBep3WTeTa W studium
generale npecTtanu cy jja 6yay crioHTaHu npouecu of Tpehe penenuje XIII
BeKa, Ka/la Cy Y LJapeBH U Malle, KA0 HOCUOLU YHUBEP3aHe BJIACTH, NOYEIH
Jla OCHHMBAjy HOBe U Jia MPU3HAjy noctojehe yHHBep3uTeTe noBesbama (6y-
JlamMa) Koje cy uzfaBajud. TAKBUM aKTHUMa OCHHBaHa, OJJHOCHO NPU3HAHA,
YHUBEP3UTETHMA je U3PUYUTO NMPU3HABaH CTATyC studium generale, kKao u
NpaBo Jia A0/e/byjy 3Balba Koja MmoApasyMeBajy yHHUBep3aHo Baxkehy mo-
3BOJIy MOJy4aBama O/roBapajyhe AucCHUILIMHe, 6e3 GUJI0 KAaKBOT Jpyror
ucnuta (Rashdall 1929, 591). Ha Taj HauuH ce g0 kpaja XIII Beka yuBpCTHU-
JIO cxBaTame Ja je studium generale camo oHa 06pa3oBHA yCTaHOBa Koja
Ha OCHOBY NaIllCKe WJIM LlapcKe MOBeJsbe, UM 06UYaja, MUMa MPaBo Ja usjaje
3Baba Koja moapasyMmeBajy ius docendi hic et ubique terrarum (Rashdall
1929, 592; Kivinen, Poikus 2006, 191). YauBep3uTeTu y [lapusy u Bosomu
cy 1292. rogyHe 106W/IY MANCKO MPU3HAKE, KOje CY CAMH OWJIU 3aTPaKUIN
6e3 063upa Ha cBojy ApeBHocCT u yriaen (Kivinen, Poikus 2006, 191), nok
je cratyc yHuBep3uTeTta y Oxchopay kao studium generale ex consuetudine
npeMma PemjanoBoM MulLbewy 6uo HecopaH (Rashdall 1929, 592). Xe-
CKUHC je, MeDYTHUM, yKa3a0 Ha HajMake TPU HEYCIelllHa NOoKylIaja — GUCKY-
na JIuHkKoJHa, 6uckyna KapJsajia v eHIyieckor Kpasba — Ja U3/ejCTBYjy 0f
namne ofrosapajyhy 6ysy 3a Okcdopz, 3ak/byudyjyhu Jia je y To BpeMe ,lIpaK-
TUYHO CBaKH €BPOICKH YHUBEP3UTET, 6e3 063Upa Ha TO /A JiF je 610 HOBO-
OCHOBAaH WJIM CTap, CMaTpao Kpajibe BaXKHUM, aKO He U CYyIITHHCKH BaXKHUM,
Jla 06e36eau marncky 6ysy KojoM 64 My GUJIO IpU3HATO ius ubique docendi*
(Haskins 1941, 283).

Yo6MyaBamwe U IpU3Hakbe CyOjeKTUBUTETA YHUBEP3UTETA TEKJIU Cy I10-
cteneHo. Moryhe je U3BOjUTH KapaKTEPUCTUYHE KOpake Koje je Ha TOM
NyTy YYMHUO yHHUBep3uTeT y [lapusy: kpabeBckoM nosesboM u3 1200. ra-
paHTOBaHe Cy ofpeheHe NIPUBUJIETHjE CTYJeHTHMA 10 IepCOHAJHOM Haue-
JIy, He CaMOj YCTaHOBY; NManCcKUM nosesbaMa u3 1209. rogrHe YHUBEP3UTETY
je M03BOJbEHO Jla M3abepe NpoKypaTopa, koju he ra sacTynaTd y npaBHUM
nocnoBuMa; Jo cpenvHe XIII Beka YHHUBEP3UTET je yobJiMueH Kao caBes
yeTHpH ,akysTeTa” — TeosorHje, KAHOHCKOI [IpaBa, MeJULMHe U CJI060J-
Hux BewtuHa (Rashdall 1929, 567-569). Moryhe je u31BOjUTH BeJHKH
6poj NpuMepa CHOHTAHOCTH INpolieca yob/1udaBama NPBUX YHUBEP3UTETA.
O cnoxeHuM ofHocuMa M3Mehy ecHada mpepaBaya, CTyJeHaTa, JOKaJIHUX
LIPKBEHUX U TPaJICKUX BJIACTHU TOBOPH U OKOJIHOCT Jia je y NPBOj NOJIOBUHU
XIII Beka yHuBep3uTeT y [lapusy yecTo 3a00uJa3u0 KaHLeJapa KaTeapa-
jse Hotp Jlam, o6pahajyhu ce 3a u3zaBawme [03B0JIa 32 MOJy4YaBame Ola-
Ty camocTaHa CB. XKeHnesjee y Ilapusy (Verger 2010, 22). YHUBEP3UTET ¥
Kejm6puny ocHoBasu cy 1209. rogrHe WwiaHOBU YHUBep3uTeTa y Okchopay
Koju cy moberyiv of mporoHa rpahaHa Okcdopza KojeM cy 61N U3JI0KeH!
KJIMPULY, 0K Cy yHUBep3uTeT y [lafjoBu 1222. roaHe 0CHOBA/IU CTYAEHTH
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KOjU Cy HamycTuJu Bosiowy, He3aZ0BOJbHU HACTOjalbeM TPaZiCKUX BJIACTH
Jla orpaHM4Ye ayTOHOMHjy yHuBep3uTeTa (Rashdall 1929, 588, 593; Landau
2008, 127).

[Ipema PemjasioBoM MUIIJBERY, ABA ,YHUBEP3UTETA CTyAeHaTa” y BoJio-
U - jelaH KOjU Cy YUHHWJIU CTYAEHTHU ,0f NpeKo minaHuHa“ (Universitas
Ultramontanorum) v ApyTH cacTaBJ/beH OJ CTyJleHaTa ,C OBe CTpaHe MJaHU-
Ha“ (Universitas Citramontanorum) - yobJid4eHa Cy y MOCJeA0j AelleHHju
XII Beka, nok Kiapk Taj morabhaj cmemra y XIII Bek. JlJok cy cTyaeHTH GUIH
CTpaHIM 32 Bo/10y Kao NOJUTHUKY 3ajeJHHULY, HACTaBHULU CYy OUJIN FeHU
rpabaHy, uiaheHu of cTyeHaTa, NOJJI0KHHU AUCLHUIIJIMHCKO] OTOBOPHOCTHU
U CTPOrOM HaJj30py CTYAEHTCKHX TeJa, aJldi U CAaMOCTA/HU Y OAJIyYUBay
0 NpuUjeMy HOBUX HacTaBHUKA y cBoje pefoBe (Rashdall 1929, 580-583;
Clark 1987, 684-685; Janin 2008, 56). BosiolkCKU ,yHUBEP3UTETH CTYAEHA-
Ta" caMU Cy GUpaJIU CBOje CTYAEHTe-PEKTOpE, a TO MPABO Cy Ca4yyBaJU O[]
npeTeH3uja rpaJiCKUX BJAacTH 3axBabyjyhu 3amTuTu nana (Landau 2004,
127). CBU ApyTrH UTAJINjaHCKU YHUBEP3UTETH, 6€3 0631Upa Ha TO LITO Cy Ha-
CTaJIv 10 MoJiesly 60JI0OECKOT, MMaJIU Cy HaZJIeXKHOT OHCKYyIla 3a KaHLeaapa
(Rashdall 1929, 593-594).

3a passnuky og Ilapusa, y Oxcdopay Huje 6UI0 KaTeApasHe [[PKBe, TAKO
Jla HUje GWJIO HU HEeNOCPeJHO HaJJe)XHe JIOKaJHe LipKBeHe BJACTH Koja
64 0J] caMOT HacTaHKa YHHBep3UTeTa IoJlaraja npaBso Ja jJiaje J03BoJie 3a
noJyyaBake WM Ha Jpyre BPCTE HAAJIEKHOCTH Y OAHOCY Ha CTYJEHTE U
HacTaBHHKe. MehyTHM, Kako je ykasao Pemzgas, u3 jelHe Hape/i6€e ManCKOT
serata u3 1209. roguHe BUAM ce A Cy YJIAHOBU yHUBep3uTeTa y Okcdop-
Jly CTaB/beHM IOJ 3aLITUTY KaHLesJapa y oJHocy Ha rpahaHe Oxcdopna
(Rashdall 1929, 588). Kannenapa cy 6upa/iy npefaBaid Ha yHUBEP3UTETY
y3 caryIacCHOCT OMCKyNa U OH je CBOj ayTOPUTET 3aCHMBAO Ha GHCKYNOBOM.
Op cpenune XIV Beka okcop/iCKM KaHIeJap Ce 0CaMOCTaJIMO Of yTUIlaja
6UCKyNa, a HU30M NAaNCKUX U Kpa/beBCKUX IIOBeJba 00O je Ha/lIeKHOCT y
rpabaHCKUM, AYXOBHUM U KPUBUYHUM CTBApHUMa, U TO HE CaMo Y OJHOCY Ha
YJaHOBe yHHBep3uTeTa Beh u Ha rpahane Okcdopaa (Rashdall 1929, 589).

Y npBa Tpu Beka OJ [I0jaBe YHUMBep3WUTeTa, IpU3Hale NpUBUJIETrHja U
BaXKema JUIJIoMa noctojehux u ocHHBame HOBUX YHUBEpP3UTETA Male Cy
npeay3vuMalie y gajeko Behoj Mepu oJf cBeTOBHUX BJsaZiapa. Ha ocHoBy
HWCTpaXKMBamwa y KOjeM Cy MCIUTAJMU MpPEKO ABE CTOTUHE OCHUBAYKHUX aKa-
Ta YHUBepP3UTeTa, JOHeTUXx oA, 1234. roguHe g0 Kpaja XX Beka, KuBuHeH
u [loukyc cy ykasaqu Ha YUHEHHIy Ja Mehy Bullle aeceTHHa YHUBEp3HU-
TeTa ocHoBaHUX y XIII, XIV u XV Beky, y XIII Beky je caMmo yHUBep3uUTeT y
Hanysby ocHoBao cBeToBHU Biazap, uap ®Ppuapux Il 1224. rogune, 1ok cy
XIV u XV BeKy CBETOBHHU BJIaJilapy OCHOBaJIM CaMO YeTUPU YHUBEP3UTETA,
0/l KOjUX Cy HajMame JiBa Ao6ua u nancke notepae (Kivinen, Poikus 2006,
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191-192). [IputoM, camo cy y noBes/baMa nana u napesa us XIII Beka, kao
u nojequHuM u3 XIV u ¢ moueTka XV Beka, U3pUYUTO HaBoheHe MpH3HaATe
NpUBUJIETH]€e, AOK CY Y OCTaJIMM II0Be/baMa M3 TOT Mepuoja U y KaCHUjUM
TaKBUM IOBe/baMa H3PUYUTO HaBoheHW camo licentia ubique docendi u
ynyhuBawe Ha NpUBUJIETHje MpU3HATE HEKOM [JpPYyroM YHHUBEP3UTETY
Ha OCHOBY paHuje uszaTe noBesbe (Kivinen, Poikus 2006, 193-194). Ta
YHbeHULa NOoTBphyje yTeMesbyjyhu 3Hauaj Koju Cy NpBU €BPOICKH YHUBED-
3UTEeTH UMaJld 3a CTBapake U yje/lHauaBale CBEEeBPOICKOT pa3yMeBamba
1ojMa YHUBEP3UTETA KA0 YCTAHOBE, HheHE MPUPO/Ie U OCHOBHUX MPeAyCIO-
Ba 3a HEHO II0CTOjame.

2.2. Licentia ubique docendi v ppyre akaaeMcke TuTyne

Y cekyJlapHUM CpeAHOBEKOBHMM ILIKOJIaMa, Koje Cy IOCTojajle y Be-
KOBHMa KOjU Cy NPETXOJWJIU T0jaBM YHHUBEP3UTETA, Pa3BHUO ce 06U4aj Aa
BEJINKOZA0CTOjHUK KOjer UMeHyje IIpKBa (scholasticus, cancellarius) nonesmyje
Jlo3BoJIy 3a mopay4aBame (licentia docendi) oHMMa KOjU y IIKOJH CTEKHY
oaroBapajyhe 3Hamwe. Ha TpeheM saTepanckoM ca6opy, 1179. roguHe, mpo-
ryanleHa je 3abpaHa HamiahuBara HakHaje 3a TaKBY [J03BOJY, 0 yeMy he
JleTa/bHUje OUTH peun y TpeheM Jiesy oBor pasa. Pemjan cmaTpa za je ynpa-
BO ecHaCKO yApyKMBakbe HOCUJIALA 03B0JIa 33 NOAy4YaBarbe Y MojeJUHUM
rpaZloBMMa, KOjU Cy MOCeJ0BaJd HEKy O/ UcrnpBa MeDhycoOHO jeHaKUX
TUTYJIa MacTepa, JOKTOpa uju npodecopa, 6UJI0 TPEAYCIOB 32 CIOHTAHO
CTBapale NPBUX YHUBep3uTeTa. JIpyru ejieMeHT je GMO YMH NpHjeMa y
3ajeHULY NpeJaBaya, TO jecT Jo/ea CTeeHa MacTepa WK JOKTOpPa, LITO
je 6UJI0 aHAJIOTHO MpUjeMy y GUJIO KOjU ApPYrH ecHad, OJJHOCHO Y BUTEIIKHU
pen. Kaga cy yHuBep3uTeTH 0QOpMJ/bEHH, Taj YUH C€ CacTOjao y MoCce6HOM
WCIUTY, KOjU je aJIMUHHUCTPUPAO MO MPABUJIY PEKTOP, KA0 ayTOHOMHHU Op-
raH 3ajegHulle npemaBada (Rashdall 1929, 562-564). [Ipema PemganoBom
MULLbEWY, 0/ YTHUIAajeM MpHMepa MapUCKOT YHUBEP3UTETA, MANCKoM 6y-
JIOM je IPU3HATO IPaBo apxuhaKoHy KaTeApase y bosomu 1a u3aje 103Bo-
Jie 3a MolyyaBatbe, UITO je y CyIITUHU 6uia caMo ¢opManaHocT, 6yayhu aa je
Jl03B0JIa MorJIa Jia Oy/ie 1ofie/beHa TeK HAKOH YCIEUIHOT MoJiarakmba UCIUTa
npej JOKTOPUMA, OAHOCHO NpeJjaBayrMMa Ha yHuBep3uTeTy (Rashdall 1929,
580; Landau 2008, 127). Y TepMUHOJI0TUjU YHUBep3UTeTa y Boslowu pasiu-
KOBaJIv Cy ce examen privatum, KOju je peACcTaB/ba0 CTBAPHO UCIIUTUBAE
3Hama 0f] NpejiaBaya M Koju je 6M0 MpeaycJoB 3a CTULAme licentia ubique
docendi, u examen publicum, Ha 0CHOBY KOTa Cce CTUIIAJI0 3Bakbe JOKTOpA U
CTaTyC NpeAaBadya Ha TOM YHUBEP3UTETY, KOjU je OMO jaBHA CBEYAHOCT, Koja
ce oJjpXkaBaJsia O TPOILIKY KaHAWJAATA U 3aBHUCHJIA je o7 Bosbe BehuHe mpe-
JlaBada TOT YHUBEP3UTETA, 0AHOCHO dakyaTeTa (Brundage 2008, 259-261).
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CiudHO TOMe, criop u3sMelhy KaHIesapa kKategpaie Hotp /[lam u mapuckor
YHHUBep3uTeTa peuiro je namna noyetkoM XIII Beka, Tako WTO je KaHLesap
Mopao aa mojenu licentia ubique docendi cBUM KaHJAuAaTHMa Koje Mpej-
Jioxku BehrHa HacTaBHUKA jeJHOT 0O BUIIKUX ¢aKyyaTeTa (TeoJoTH]e, paBa
Y MeJULUHE), OAHOCHO HajMame LIecT HacTaBHUKA daKyaTeTa C1000JHUX
BemrtuHa (Clark 1987, 703).

[IpaBo mozese 3Bama Koje Moipa3yMeBa J103B0JIy 0/[yuaBamba 0/iroBapa-
jyhe pucnunuune (licentia docendi) MpBU YHUBEP3UTETH CY, JaKJie, CTEKJIU
Ha OCHOBY 00HW4aja, a 3Ha4aj TOT MpaBa MPOUCTHUILAO je U3 yIyeAa KOju cy
TH YHUBE3UTETU CTEKJH CBOjOM JesiaTHOLINY. Y MPeTXOAHOM MOIJIABJbY
je omMcaHo Kako je yryieJ, NPpBUX YHUBEP3UTETa YTHUILA0 HA TO Jla U mare
Y 1[apeBU U JIPYTH CBETOBHU BJIaIapy CBOjUM MOBes/baMa MOYHY U3PUUUTO
Jla IpusHajy licentia ubique docendi. Y npBOj TakBOj NaICKoj 6y/IM, U34ATOj
1233. roguHe y KOPUCT YHUBep3UTeTa y Ty/y3y, IOMeHyTa [03B0JIa Ha3Ba-
Ha je ubique regendi libera potestas (Verger 2010, 19). UcTu fO0KyMeHT je ca-
JIp>Kao ¥ KBanmuuKanuyjy ,6e3 apyror ucnura“ (sine alia examinatione), koja
je paspabeHa y nmarckoj 6y/ii U3/1aToj y KOPUCT YHHUBep3uTeTa y MoHmes/bey
u3 1289. rogune: absque examinatione vel approbatione (Mingroot 1994,
187). Licentia ubique docendi je mpu3HaBaHa MaNCKUM 6yJlaMa O OCHUBaKY
YHUBEpP3UTETa TOKOM CKOpPO TpHY BekKa - of npse noJsiosrHe XIII go pa”or
XVI Beka (Kivinen, Poikus 2006, 191).

Adwupmanyja npaBa pUMCKUX 1ana /ia YHUBEp3UTEeTUMA IPU3HAjy TPUBU-
JIETHjY J0oe/bUBaba JUILJIOMA KOje moApa3yMeBajy ius ubique docendi, Kako
je mpumeTHo Bepxe, y3pokoBasa je Ja MoA LPKBEHY HaJJEXHOCT, ajJu U
3alITUTY, HAKHAJJHUM NPHU3HAKEM Te NMPUBUJIETHje, 0Dy U YHUBEP3UTETH
KOjU HUCY HacTaJIu HENOCPEeJHO Y OKPUJ/bY LIPKBE, Kao IITO Cy OGHUJIU yHUBED-
3uteTd y bosiowu u Monnesmey (Verger 2010, 19-20).

Bepke je ykazao Ha aMOMBaJIEeHTHOCT IIpaBa Ha JaBawmbe licentia ubique
docendi, 3aCHOBaHOT NpPEBAcXOAHO Ha MAINCKUM IOBe/baMa: 3aXBasbyjyhu
TOM UHCTUTYTY Cy A0 TaZJa CeKyJapHU yHUBEP3UTETU JOLLIM Y MOJI0Xaj
3aBUCHOCTH OJi LIPKBe, ajiu je 06e36eheHa U YHUBEP3UTETCKA ayTOHOMU;]a,
6yayhu fAa je npefaBauuMa JlaTa ayTOHOMHUja Ja ofpehyjy noTpe6HO 3Hame
W ojroBapajyhu HcCOUT 3a CTULAKkEe YHUBEP3UTETCKOTr 3Bawa (Verger
2010, 20-21). IIpema [locToBOM MUIL/bEHY, 3aMaJHOEBPOICKU YHUBEP3U-
TETH Cy NMPU3HAJU NaNy Kao U3BOP CBEYKYIIHE BJIACTHU Y JJOMEHY BHCOKOT
00pa3oBama, OyAyhu 1a cy HAa CBUM YHUBEP3UTETUMA KaHIleJapH, OJJHOCHO
OUCKYyNM WM apxXxubhaKoHH, M3/JjaBa/id AUIJIOME Yy MMe Mala, Koju Cy Ha Taj
HayWH CTaHAapAU30Ba/IM UCIUTE U aKaJleMCKe CTeleHe CTHLaHe Ha YHU-
Bep3uTeTuMa. U3yseTak je 6Mo yHuBep3uTeT y Hamysby, Koju je ocHOBaH
1224. rogyHe 1JapCKOM NOBE/LOM U CaMHUM THM Ce OCJakbao Ha ayTOpUTET
napa (Post 2017, 117).
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[lojaBy mcnuTa 3a Aojesy APYTUX aKaJeMCKUX CTeleHa, ocuM licentia
ubique docendi, Bepxke je 06jacHUO HacTojambeM IpeaBadya Ha YyHUBEP3UTe-
TUMa Jia IOCTyNaK HanpejoBama y aKaJeMCKUM 3BalbUMa CTaBe N0/, COll-
CTBEHY KOHTPOJIy, HACYNIPOT yTHLAjy, 1a Makap U ¢pOpMasHOM, KOjU Cy UMa-
JIM KaHLeJapy, OUCKyNM U apXxuhaKoOHHU KOjU Cy y MMe Mana JoJe/buBau
licentia ubique docendi. Ha Taj Ha4uH cy ce, cMaTpa Taj ayTop, [10jaBUJIU 6a-
KaslaypeaT, Kao IPUIPEMHO 3Barbe 3a CTULAE [03B0JIe 33 N10/lyYaBambe, U
3Bambe MacTepa WM AOKTOPA, Koje je 3HA4YUJI0 IpHjeM y ogpeheHy 3ajeAHULY
YHUBEP3UTETCKUX IIpe/iaBaya, o yeMy je Beh 6110 peuu. Yciies pa3Boja yHU-
Bep3uTeTa, licentia ubique docendi je, cama 3a cebe, rapaHTOBaJla MPaBO
Jip>Kamba HacTaBe caMO Ha LIKoJIaMa U3BaH cacTaBa yHUBep3uTeTa. C gpyre
CTpaHe, 103B0JIA I0/[yYaBama je Y OKpU/bY YHUBEP3UTETA NIOCTAIA jeTHA OF
JIMIIJIOMa, KOjoM je rapaHToBaH ojpehen HuBO 3Hamwa (Verger 2010, 23, 27;
Clark 1987, 708-709).

2.3. CtyAauje Teonoruje Ha cpeilbOBEKOBHUM YHUBEP3UTETUMA

[To cBoj mpuKIM Kao NMoc/aeulia ONKMcaHe pas3jvKe y HAYMHY Ha KOjU Cy
HacTalu yHUBep3uTeTH y llapusy u bosomwy, y [lapusy cy ce of nodeTka
NpBEHCTBEHO M3y4yaBaJle TeoJIoTHja U ¢uaocoduja, ok cy y bosmomwu ayro
BpeMeHa N0CTojajle caMo CTYAUje paBa U MeJUIMHe, C OCJOHIEM Ha cayy-
BaHy TpaJMIHjy THUX C1060JHUX npodecuja y UTanuju U3 npeTXofHUX Be-
KoBa. Y UTanuju ce Teosiorvja usyvyasasa y LIKoJaMa IpYM MaHAaCTUPUMa, a
3a NpU3Hake aKaJleMCKUX CTelleHa KaHAUJaTH ¢y MopaJu Aa uay y Illapus
unu Oxcdopn o XIV Beka, kaja je, ycjaeJ, packoJia ca namnoM y ABUHOHY,
PUMCKHM Tama OCHOBao TeoJiolike ¢dakyateTe y bosowmun u Ha Apyrum
vTanujaHckuM yHuBep3uTeTrMa (Rashdall 1929, 559-560, 585). U3y3eTHo
0/l IOMEHyTOr 00MYaja, KOju ce pa3BHO HA NMPU3HATUM YHHUBEP3UTETHUMA,
Jla KOJIETHjyMH NIpeJilaBada caMH aJIMUHUCTPUPAjy UCIHUT 3a 3Bame MacTe-
pa, OJJHOCHO JOKTOpA, Name cy 3a cebe 3apxKaje NpaBo Ja MporjaliaBajy
Jloflely 3Balba MacTepa, OJHOCHO AOKTOpa, NpPUIAJHUIMMA, TaZa HOBO-
OCHOBAHUX, IPOCjadyKUX MOHALIKUX peJioBa (LOMHUHMKaHALA U ¢pparbeBana)
3a ob6siact Teosioruje (Verger 2010, 25). YuHU ce fa BepoBaTaH pasJor 3a
Taj U3y3eTaK JIeXHU y UYMIeHULU Jia je UCIIUT 3a MacTepa, OJHOCHO JOK-
TOpa, aJ/MUHUCTPUPAH OJ KoJIeTHjyMa NpejaBaya, Hajuyelihe npeJcTaB/bao
3HauajHO QUHAHCHUjCKO onTepeheme 3a KaHAUIaTa.
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3. KAHOHCKO NPABO PUMOKATOJIMYKE LUPKBE

3.1. Corpus iuris canonici — 3abpaHa Tpa)xerba HakHaae 3a licentia
docendi

W3 nepcnekTuBe npaBa PuMokaTosIM4Ke LpKBe, IpeAycaoB 3a ydelihe
LpPKBe y HaCTaHKy U pa3Bojy yHUBep3uTeTa y 3amnajHoj EBponu, koju je
o6esnexkuo XIII u XIV Bek, 6uo je Beh mMOMEHYTO NpPaBUJIO, YCBOjeHO Ha
Tpehem naTtepaHckoM cabopy 1179. ropuHe, KojuM je mpezcefaBao mnamna
Anexkcangap Ill, o 3a6panu Tpakewa U HamsahuBamwa OGUJI0 KakBe HaKHa-
Jle 3a JaBambe licentia docendi, moJ NpeTHOM Iy6/beta LpKBEHE CIyKbe U
NpUX0/a, U3 pasJora LITO OHAj KOju ,lIpoJiaje [03BOJy 3a MOJy4yaBame, 3a-
paj noxyze AylieBHe, cripevaBa [[pKBeHH Hanpejgak”’ McTum npaBuiiom je
yBeJleHa o6aBe3a /ia ce NMpYXHU NoJly4aBare CBeIITEeHCTBY U CHpOMalIHUMa
IpY CBAKOj KaTeApaiHOj IPKBU.*

To mpaBuJIO je, IO NPUPOAM CTBApH, OMOryhu/i0 NPBUM YHHUBEP3UTETU-
Ma, KOju Cy ce YOOUUUIU Yy JAelieHHjaMa Koje cy ycaefuiie, Ia ce pa3Bujajy
6e3 onTepehema 06aBe3a npema JIOKaTHUM LPKBEHUM BJyacTUMa. Kyameos
CTaB /i@ je Apyro JIMIe TOT MpaBHJ/a OWJIO CTBAapame MOHOIIOJA I[PKBE Ha
06pa3oBarbe, TO jeCT Jla BUIlle HUKO HUje MOTrao jaBHO Jia ojiy4yaBa 6es3 licentia
docendi (Kouamé 2020, 30) He 4MHU ce ompaBAaHuM, uMajyhu y BUAy Aa je
licentia docendi 6ua mMpoKo pacnpocTpameHa npe Tpeher JiaTepaHcKor ca-
60pa, aa je mpeTxoaHo TokoM XII Beka 6uJia 3a6pamHBaHa BbeHa Mpenpo/iaja
(Rashdall 1929, 563) u aa je ynpaBo notpe6a 3a yBohemweM 3a6paHe HEHOT
HamiahuBama, 0JHOCHO NPOo/aje, CBeJ0UNJIA O HeHOj BaXKHOCTH.

,Pro licentia vero docendi nullus omnino pretium exigat, vel sub obtentu ali-
cuius consuetudinis ab eis, qui docent, aliquid quaerat, nec docere quemquam, qui
sit idoneus, petita licentia interdicat. Qui autem contra hoc venire praesumpserit,
ab ecclesiastico fiat beneficio alienus. Dignum quippe esse videtur, ut in ecclesia Dei
fructum sui laboris non habeat, qui cupiditate animi, dum vendit docendi licentiam,
ecclesiasticum profectum nititur impedire.”

*  Corpus juris canonici emendatum et notis illustratum, Gregorii XIII. pont. max.

iussu editum. 1582. Roma: In aedibus Populi Romani,1649-1650, Decretales Grego-
rii IX, Lib. V, Tit. V. De magistris, et ne aliquid exigatur pro licentia docendi.
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3.2. Codex iuris canonicius 1917. roavHe

Corpus iuris canonici, 30MpKa I1ecT KOMITHJIall{ja ONIITUX MPAaBHUX aKaTa
PumoxkaToJInuKe LIPKBe, 6UO je Ha CHa3Hu OJ1 Cpeiiber Beka J0 1918. roauHe,
KaZia je ctynuo Ha cHary Codex iuris canonici, nporsamen 1917. rogune (CIC
1917).5

0 ypebemwy nuTama HacTaBe Ha YHUBEP3UTETY, YK/byuyjyhu u Teosorujy,
CIC 1917 je cagpkao nBe jegHOCTaBHe onpenode. [IpBa je rmacuia: ,KaHoH-
CKO KOHCTHUTyHCame KaTOJWYKHUX YHHUBep3uTeTa U dakyiTeTa pe3epBU-
caHo je 3a AnocroJsicky croauny” (CIC 1917, Can. 1376, §1), a apyra: ,bes
oBjamhewa ANOCTOJICKE CTOJIMIE HUKO He MOXe J0Je/bUBaTH aKaJeM-
CKe cTemneHe (Tj. 3Bama, NPUM. ayT.) KOjU MUMajy KAaHOHCKO [IejCTBO YHyTap
Lpxee” (CIC 1917, Can. 1377). Y npBOj LUTUPAHO] OApeAOU K/bYYHU eJie-
MEHT je aTpUOYT ,KAaTOJUYKU', U3peueH y OJJHOCY Ha YHUBep3uTeTe U ¢a-
kyaTeTe. [la 6u ce oapeheHU yHUBEP3UTET WK GaKyJTET MOrao CMaTpaTH
,KaTOJIMIYKUM", HEOTIXO/JHO je /1a CBeoOyXBaTHO ypehemwe HeroBor npaBHOT
NoJioXkKaja M YHyTpaLIkUX NMpaBuia 6yfe WJIW MPONHUCAHO WM 0J0OpEeHO
on Cere Crosnue. [lpyruM pednMa, YKOJIMKO BHCOKOILIKOJICKA YCTAaHOBA
ozpebhyje cBoj uAeHTUTET NpUNALHOIINY PUMOKATOJIMYKOj BEPH, FbEeHO Iie-
JIOKYIIHO ypebeme Mopa 6UTH yckaheHo ca cTaBOBKMa, IPaBOM U UHTepe-
cuMa PumokaTonunuke njpkBe. /lpyra uuTHpaHa oipes6a, nak, o6es6ehyje ga
KoHecHOHa/IHA TEOJIOLIKA 3Bamka, HE3aBUCHO 0/ KOHPeCHOHATHOI Kapak-
Tepa ozApeheHe BUCOKOILKOJICKE YCTAHOBE, HE MOT'Y OUTH J0Je/bUBaHa O
YCTaHOBe KOjoj TO MpaBoO HUje NpeTxoAHOo Aaja Ceera Ctonuua. Peuy je, na-
KJIe, 0 CBOjeBPCHOM CBODemY CpellbOBEKOBHE 00aBe3e Jo6Ujama NpaBa Ha
JaBame licentia docendi Ha [OMeH TEOJIOIIKUX JUCHUILIMHA. Hausrnen, Beh
O0U mpBa IUTHpaHA ofpenbda oOyXBaTUJa CBe CUTyallhje Ha Koje ce OJHO-
cu Jipyra oApenba, 6yayhu fa HUje BepoBaTHO Ja 64 KoOHpecHOoHa/lHa aKa-
JleMCKa 3Barba MOIJIa OUTH CTHUIIAHA W3BaH KOHPEeCHOHaJHe BHUCOKOILIKOJI-
cke ycraHoBe. [locTojameM Jpyre oxpenbe, MmehyTuM, HarjauiaBa ce BaX-
HOCT MHTepeca PUMokaTo/IMyKe [pKBe Jja 06e36e/1U A CTYAHje KaTOJUIKe
TeoJIOTHje Oyly Y CKJIaJly ca tbeHUM YHYTpallllbUM NIPaBOM U JOKTPHUHOM.

Bpeme HactaHka CIC 1917 - nodeTak XX Beka — HEIIOCPeJJHO je PeTXO0AU-
Jio mpoMeHH npeosJahyjyhe napaaurme ogHoca npkse U gpxkaBe y EBpony,
KOja ce Joroju/a HakoH [IpBor cBeTCKOr paTa M Koja je 3HauuJa KuJambe
IyOOKKUX U OpOjHUX Be3a u3aMely Ap’kaBe U IpKBe. 360T TOra je MpPHUPOA-
HO IITO Cy TeK NPUJIMKOM pPeBU3Hje TOr 300PHUKA, Koja je n3Bpiena 1983.
ro/iliHe, yo6/MyeHa MpaBWJa KOjuMa ce mpeLu3Ho o6e36ehyje 3amruTa

5 Codex iuris canonici, Pii X Pontificis Maximi iussu digestus, Benedicti Papae XV

auctoritate promulgatus. 1918. Roma: Typis polyglottis Vaticanis.
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WJEeHTUTETA U IpaBa Ha caMmooapehee PUMOKaToOIMYKe LIPKBe ¥ 06J1acTH
BHUCOKOT IIKOJICTBA, HA HAYMH KOjH je MPUMepeH KOHTeKCTy rpahaHcKux ce-
KyJIapHUX JiprKaBa.

3.3. Codex iuris canonici ua 1983. roauHe

Kao mwrto je HanomeHnyTo, CIC 1917 je TeMes/bHO peBuaupaH 1983. rogune
(CIC 1983), Tako Aa je peBUAUPAHU TEKCT, ca ogpeheHMM HaKHaJHUM H3-
MeHaMa Marber 06MMa, U JaHaC Ha CHa3u.b

Y CIC 1983 3azapxaH je mpucTyn ypehemwy ofHOCa ca ycTaHOBaMa BHUCO-
KOT' IIKOJICTBA U3BaH Kpyra LIpKeHUX YHUBEP3UTeTa Ha JiBa IJIaHa, KOjH je
yBeseH y CIC 1917: npBo, ycrnocTaB/balbe YCI0Ba 3a NMpU3HAWe KoHdecu-
OHAJIHOT ,KAaTOJHUYKOI" KapakTepa Y, Jpyro, ycJoB 3a OpraHU30Bambe Ha-
cTaBe KOHpecHOHa/lHe TeoJsoryje. theroBuM ofpes6ama je, c jelHe CTpaHe,
CMameH 00MM 3aXTeBa KOjH Cce CTaBJ/bajy Npej ,KaToJIM4YKe" BUCOKOLIKOJICKE
YCTaHOBe, aJlM je, C jpyre CTpaHe, U30LITPeHO ypeheme ofpeheHux nutama
0J1, KJbYYHOT 3Hauaja 3a PUMOKaTOJIMYKY L[PKBY.

YcnoB fa ofpeheHOj BUCOKOLIKOJICKOj yCTaHOBU Oy/ie MPU3HATO CBOjCTBO
,KaToJIMYKe" Hau3IJieJ je CBeJleH Ha JoOHjarbe CarJaCHOCTH HaAJIexHe
upkBeHe BJyactd (CIC 1983, Can. 808), ymecTo paHUjer ycjoBa Ja KaTo-
JINYKY YCTaHOBY MOKe ,KaHOHCKHM KOHCTUTyUcaTH“ camo CBeta Crosuua.
Ha Taj HauuH je PuMokaTosMyka IpkBa ce6u 006e36eauia ¢JieKCcHOUI-
HOCT Jla y CKJIaZly ca pa3BojeM JpyLITBA U HUCTOPHjCKUM OKOJHOCTHMA
6yze y MoryhHOCTH Jla IpUJIaroyd Mepu/ja Ha OCHOBY Kojux he 03BOJIUTH
noucroBehnBame ofpeheHNX BHCOKOIIKOJCKUX YCTAaHOBA Ca CONCTBEHUM
KoH$eCcHOHA/THUM HJIeHTUTETOM U Ja INpU3Ha KOHQeCcHOHAJTHU KapaKTep
OPOjHHUM TeOJIOIKUM paKy/ITeTUMa YHjU HUje OCHUBAY.

Y opHoOCy Ha ,KaToOJIM4YKe“ BHCOKOLIKOJICKE YCTAHOBe JOHETO je Ba-
HO HOBO NIPaBMJIO: TeJla HafAJIeXHa y CKJIaZy ca CTaTyTOM BHCOKOLIKOJI-
CKe YCTaHOBe JyXHa cy Ja o6e36efie Aa HaCTaBHUIM Ha ,KaTOJUYKUM"
YHHUBEp3UTETHMa NOCeAyjy M3BaHpPeJAH HUHTErPUTET y MNOrJeAy AOKTpPH-
He U 4eCTUTOCTH U Ja OyJy CMeleHHU KaJia NpecTaHy Ja HUCIyHaBajy Te
3axTeBe, Yy CKJIaAy ca CTAaTyTOM, JIOK Cy OUCKyIcKe KoHdepeHLUje AyK-
He Ja HajJr/iefajy Aa ce Havyesja KaToJu4yKe AOKTpuHe nowtyjy (CIC 1983,
Can. 810). HauuH Ha koju je dopMysucaHa onucaHa ofpefba CBeJOYU O
HacTojalby LIPKBEHOT 3aKOHO/ABIia Jla YBaXKM ayTOHOMU]Y BHUCOKOLIKOJICKE

6 Codex iuris canonici. 1983. Cera Crosuua. https://www.vatican.va/archive/

cod-iuris-canonici/cic_index_en.html, nocneamwu npuctyn 30. janyapa 2022.

324 Ananm M6 1/2022



O nopekny o6aBesHor 6narocnoBa 3a U3bop npogecopa 60rocnoBCckux pakynteta

yCTaHOBeE, IITO YUHM TO3UBaEM Ha HAZJIEKHOCT M MOCTYINKE MpOIHcaHe
CTaTyTOM YCTaHOBE, aJli U /Ia 03HA4YHM OHO LITO je CYLITHHCKU UHTepec Pu-
MOKAaTOJIMYKE IIPKBe — ia ce 06e36e/J1 HHTErPUTET Npe/iaBaya Ha KaTOJHY-
KUM YHUBEpP3UTETUMA y MOIJeJy JOKTPHHE U YECTUTOCTH. 3alITHTA TOT
HHTepeca je TOJIMKO BaKHA /A je MpeZIMETHOM 0Zipei6oM HEMOCPeaHO Mpo-
nucaHa ojroapajyha o6aBe3sa 3a HajJiexKHa Tesla yHUBep3uTeTa. Kako Ha-
YWH Ha KOju GUCKYIICKe KOHepeHIHje Bplile Jy»KHOCT HaJ[30pa U MOCTYNaK
y CKJIaZly Ca KOjUM MHTEPBEHHINY YKOJIUKO Ce yKaXke moTpeba HUCY MPOMHU-
CaHH, MOKe Ce 3aKJ/byYMTH Jia Cy Ta MUTakba 0CTaB/beHa CAMUM GUCKYTICKUM
koHpepeHnujama (Euart 2002, 965-966).

Konauno, CIC 1983 yBoau nmojaMm mandatum-a HaJijiexkHe LPKBeHe BJIa-
CTH, KOjU MOpa UMaTH CBaKO KO Ipejaje TeoJIOLIKe JUCLUIJIMHE Ha 6UJIO0
K0jOj BHCOKOIIKOJICKOj ycTaHOBHU (CIC 1983, Can. 812). [Ipema TyMauyemwy
Jlapgucaaca Opcyja, nHojaM TeOJIOMKUX AUCLHHUIIJIMHA He 06yXBaTa HU HayKy O
pesnuruju HU dusocodujy (Orsy 1983, 480). Y koMeHTapy HOBOT 3aKOHHUKQ,
lllepoH JyapT je moce6HO ykasasa Ha IojaM MaH/aTa, KOju HHUje MOCTOjao
y HalpTHMa 3aKOHMKa. Y HalpTUMa je KopuuheH u3pas missio canonica,
KOjUM Ce OJi Cpe/iber BeKa O3HayaBaso oBJallhemwe MoJyyaBarwa BeEpU y
okBUDY LpKBe. Ocyamajyhu ce Ha pa3/iMKoBawe udMehy mandatum u mis-
sio canonica, opMyMcaHO y jeJHOM JeKpeTy /lpyror BaTUKaHCKOr cabopa,
JyapT je npeTnocTaBuJa Aa je nojaM mandatum-a ynotpe6/beH Aa 6u ce Ha-
[JIaCUJIO Jla HUje pey o Aejerupamwy oApebheHe ciyxxbe MM 0 NOBepaBaby
HaJJIeX)KHOCTH, LITO je NMOPeKJIo missio canonica, Beh 0 JeNaTHOCTU KOjy
npodecop TeoJIOTHje BPLIM Y CBOje MMe, aji y 3ajeJHULM ca HaJJIEeXKHUM
ouckymnom (Euart 2002, 967-969).

Y Be3u ca MOMEHYTUM pas3JIMKOBameM, BaXKHO je UMAaTH Y BUAY Ja je v
CKOpAlllkh0j all0CTOJICKOj KOHCTUTYLIUjU O YHUBEP3UTETHMA U paKy/ITeTUMA
PumoxkaTtonnuke upkse, Veritatis Gaudium, caap:aH yc/a0B Jja HaCTaBHUIU
KOjU Ha IPKBEHUM BHCOKOIIKOJICKUM yCTaHOBaMa MNpejajy AUCLUILINHE
y Be3U ca BEpOM U MOpaJOM MOpajy Of KaHlejapa Te yCTaHOBe AOOUTU
missio canonica, ,6yAyhy 1a He IpeAajy Ha OCHOBY COINCTBEHOT ayTOPUTETA,
Beh Ha ocHOBY MucHje Kojy cy mo6wsu of Lpkse“’ lluTupana oapej6a o
missio canonica v 3aXTeB Jia ,,CBU HAaCTABHHUIY, IIPe HEero IITOo A06Ujy TpajHy
MO3HULHjY WK OyAy yHanpeheHU y HajBUIlle HACTaBHUYKO 3Bakbe”, MOpajy 3a
TO mo6utH nihil obstat, To jecT ojo6pewe CBeTe CTOJHUIIE, Y UCTOM OOJUKY

7 Constitutio Apostolica VERITATIS GAUDIUM, De universitatibus et facultatibus
eccleciasticis, Franciscus Episcopus, Servus Servorum Dei, Ad perpetuam rei memo-
riam. 2017. Ynaun 27. CBeta Crosuua. https://www.vatican.va/content/francesco/
la/apost_constitutions/documents/papa-francesco_costituzione-ap_20171208_verita-
tis-gaudium.html, nocnenwu npuctyn 30. janyapa 2022.
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MIOCTOjU U Y MPETXOAHO] alloCTOJICKOj KOHCTUTYLHjU O [PKBEHUM YHUBEp-
3uTeTUMa, Sapientia Christiana w3 1979. rogunel IlpumeTHa je, Jaxie,
TEPMHUHOJIOIIKA pa3/IMKa Koja HacTaB/ba Ji@ MOCTOjU U IOCJe LOHOLIEeHa
CIC 1983: npodecopu TeosioTHje Ha KaTOAUYKUM YHUBEP3UTETHMA MODajy
“MaTu mandatum, 0K ce 3a npodecope Ha YHUBEP3UTETUMA U aKy/Te-
THUMa KOjU MMajy CTaTyC ,LipKBEHHUX", OAHOCHO 4HjH je CTAaTyC NMpPU3HAT IO
LIPKBEHOM MpaBy, 6yAyhu Jla Ha OCHOBY TaKBOI' CTaTyca YCTAHOBE HbHUXOBU
npejaBayd UMajy nocebaH ayTOPUTET, 3aXTeBa missio canonica.

Y BpeMe Kaja je JOHeT HOBU 3aKOHMK LIPKBEHOI ITpaBa PUMokaTo/nyke
LIpKBe, KaHOH 812 je mpe/cTaB/ba0 peJaTUBHO BeJIMKYy HOBUHY. MHOrHU ay-
TopH, nocebHo y CA/l, McKasayiu cy cTpax y norjieay MOoryhHOCTH U nocJie-
auna mwerose npuMeHe (Euart 2002, 966). Y ToM cMuCILy, HJIyCTPAaTHUBHO je
jefaHaecT NUTama Koja je Opcu NOCTaBUO y Be3U Ca HbeTOBUM TyMayemeM,
obyxBaTajyhu cTeneH berose 06aBe3HOCTH, HeJJOYMHUILy V NOTJIely Tora Aa
JIY je ’bMMe NIOCpPeJIHO YBeZleHa 06aBe3a U 3a BUCOKOLIKOJICKe YCTaHOBE Koje
HeMajy I0JI0XKaj MPaBHOT JIMIA 10 [PKBEHOM IpaBy, A0 60ja3HU J1a 6U BUCO-
KOIIKOJICKE YCTaHOBE Koje MOCTYMNajy Y CKJIaJy ca TUM NPaBHJIOM MOILJIe Ja
n3ry6e mpaBa Koja uMajy no cBeToBHoM npaBy (Orsy 1983, 480-487).

3.4. Magisterium PuMokaTonuuke LpKBe

3a mpeAMeT OBOT pajia BakaH MHCTUTYT je cayxba mojaydaBamwa (magi-
sterium) PuMokaToJsin4dKe LpKBe. Y Be3u ca oM, CIC 1983 npomnucyje kBa-
JINTET HENOTrPeIlNBOCTH y4yermha O Bepy WM NpaBUJIa MopaJa Koje NMporaa-
CY Nana KOHaYHUM aKTOM WJIM Koje TaKBUM IIPOIJIacH KOJIETHjyM GUCKYIA,
noctynajyhu 3ajeJHO WM Ha eKYMEHCKOM cabopy WM y oapeheHoj cpenu-
HU (y BUAY OUCKyICKe KOHbepeHLUje), V CBaKOM C/ay4ajy y 3ajeSHUIU ca
nanoM (CIC 1983, Can. 749). HenocpejHa nocjeiuna UHCTUTYTa CAyx6e
nojyyaBama y npaBy PuMokaTo/MuKe LIpKBe jecy Beh OMMCaHW WUHCTUTY-
TU missio canonica u nihil obstat, kao U mandatum, Y1joM NMPUMEHOM ce
06e36ehyje fa mpodecopu TeoJ0THje HA I[PKBEHUM, OJJTHOCHO KAaTOJUYKUM
YHHUBEP3UTETHMA OCTBApPYjy CAy»KO0y HoJyyaBara IpKBe Kao LieJIMHe U [Jia
HacTaBHA U Hay4yHa /ieJIaTHOCT OjeJiJMHIIAa He MOXKe Y IPaKcU Ja JoBeJie y
NHTamke yuyermhe 0 HEMOTPEINBOCTH CIyK6e MmoaydyaBamba.

8  Constitutio Apostolica SAPIENTIA CHRISTIANA, De studiorum universitatibus
et facultatibus eccleciasticis, loannes Paulus Episcopus, Servus Servorum Dei, Ad
perpetuam rei memoriam. 1979. Ynaun 27. CBeta Cronuua. https://www.vatican.va/
content/john-paul-ii/la/apost_constitutions/documents/hf jp-ii_apc_ 15041979 sapi-
entia-christiana.html, nocnenwu npuctyn 30. janyapa 2022.
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4. MPUMEPH NOJEAUHUX HALUIUOHAJNTHUX MPABA Y XIX
U XX BEKY

Kao ynopeHu nmpumepu Koju Cy KapaKTepUCTUYHHU 3a MOCTOjame 06a-
Be3HOT 6J1arocjioBa M ynopejusu ca npuMepoM Cpbuje pa3MOTpeHU cy Ha-
[MOHAJIHU MPAaBHU CUCTEMH Y KOjUMa MOCTOje KOHPECHOHAJHHU TEOJIOMKHU
dakynTeTU y OKBUPY jaBHHUX, TO jeCT ApP>KaBHUX YHUBEP3UTETA.

Y mojefMHMM eBpOICKHMM Jp)KaBaMa, pasJor 3a HENOoCTOjame TeoJIOMI-
KuX $aKyJTeTa y IOMEHYTOM I10JI0XKajy jecTe HAYMH Ha KOjU ce u3y4yaBarbe
TeoJIOTMje Ha HUBOY YHUBepP3UTeTa pa3Bujajio O, CpeJiber Beka /0 JAaHac.
Takas ciy4aj je MTanuja, yuja yHUBep3UTeTCKA TpaAuLivja HA CAMOM I10OYET-
Ky HHUje 00yxBaTWUJIa CTY[IHje TEOJIOTH]je, 0 4eMy je Beh OUJIO peyu y ApyroM
JleJly OBOT pajia, u rae cy 1873. roauHe, Ha Tasacy Jubepasn3Ma MoACTaK-
HYTOT HallMOHAJHUM yjeJiibebeM, 3aKOHOM YKUHYTH TeOJIOMKU paKynTe-
TH Ha Jp>KaBHUM yHBep3uTeTuMa.’ Ha Taj HauuH je Ha yjequmeHy Utanujy
NpOoLIUpPEeH NPUCTYN Koju je y KpasmeBuHu CapavHHUjU npuMereH 1848.
ro/ivHe, JoHOIllereM T3B. boHKOMNawujeBor 3akoHa (legge Boncompagni),
KOjUM je UCK/by4YeH yTullaj PUMoKaToO/IMUKe L[pKBe Ha UMEHOBama npode-
copa yHHUBEP3UTETA, YK/bYy4yjyhu u Teosouike ¢pakynarere (Zichi 2010, 200;
Scaduto 1886, 3-4). OcHOB 3a JloHOIIeHwe 3aKoHa U3 1873. roauHe 6uJa je
NpHMeHa HadeJsla OJBOjeHOCTH LIPKBe U Jp:KaBe U Hadesa HeHaJJIeXKHOCTHU
(incompetenza) npaBe 3a YHyTpallkba NUTamwa Lpkse (Scaduto 1886, 10).
YcBajame TOT 3aKOHA je y MOJMTHYKOM CMUCJIy 610 Moryhe 3aTo 1ITO cy ra
noJp»a/ii 3Ha4ajHU [ieJIOBU LIDKBEHe XHjepapxHje, Na caMMM THM U MHO-
T MOJIUTHUYApU OJIMCKH I[PKBH, Kao jefuHO Moryhe pelieme y ycaoBUMaA
HeMOTYNHOCTU L[pKBe Jla yTU4ye Ha usbop npodecopa Teosoruje (Scaduto
1886, 54-55).

4.1 Hemauka

Pedopmanyja 1 Bepckd paTOBU KOjU Cy yCaAeAWIW YTULAIMA Cy Ha MO-
vucrtoBehuBame YUTaBUX YHUBep3UTeTa ca ozapeheHoM xpuurhaHckoM Je-
HoMuHanujoM. ¥ XIX u XX Beky, nak, Ha YyHUBEepP3UTETUMa, KOjU caMu Iy6e
KoHpecuoHa/lHO ofpehewme M mnpunagHocT ofpeheHoj JeHOMMHaLUjH,
OCHHUBAjy ce KOH(ECHOHANTHU TeOoJIOMKU GaKyJATeTH ojApeheHe AeHOMU-
Haluje - KaTOJHUYKH WM NPOTECTAaHCKH, TO jecT JiyTepaHcku (Kivinen,

9 Legge 26 gennaio 1873, N. 1251 - che abolisce le facolta teologiche nelle univer-

sita del Regno, Gazetta Ufficiale n. 817 /L, 26/01/1873.
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Poikus 2006, 200; Messner 2008, 256-259). Kako je npumeTtrno MecHep, y1-
pKoc npo6JieMaTU30Bamby N0CTOjaba KOHPECUOHATHUX TEOJOIKUX daKyI-
TeTa Koje ce y akaJleMCKOj jaBHOCTH Hemadyke goroausio y ceMoj el eHUju
XX Beka, y Hemaukoj cy 1 HakoH Tora, a Yak 4 HaKOH yjeaumema 1989.
ro/ijHe, OCHUBAaHU HOBU KOHQeCUOHa/JHU TeoJoKH dakyaTeTn (Messner
2008, 256).

CKOpO CBU KaTOJIMYKH TeOJIOMKH daKyaTeTH y HeMadykoj, BbUX YKYITHO
ABAaHAECT, Y OKBHUDPY Cy APXABHUX YHHUBEP3UTETA. Camo je,aaH l'IOCTOjI/I y
CKJIOIY jeJUHOT KaTOJMYKOT yHHUBep3ueTa (AjxXurrer), a jeilaH MMa noce6aH
CTaTyC, Kao LpKBeHU GaKy/aATeT Y capajmbU ca Ap>KaBHUM YHHBEP3UTETOM
(Tpup).

Ha ocHOByY KOHKOpZaTa Koje Cy nojeZjuHe HEMadKe Ap>KaBe 3aKJbyduJie
ca CBeroM CToO/IMIIOM, KOjU Cy U Ja/be Ha CHA3{, U KOHKODPJATa CaBe3HE
np>kaBe ca CBetoM CtosnioM U3 1933. roguHe, KOHPECHOHATHU TEOJIOIMKU
dakyaTeTH Jleo cy jaBHUX (JpKaBHUX) YHUBep3UTeTa U MOTNAAQj)y UCTOB-
peMeHo Mo, pkBeHO U jaBHO npaBo (Listl 1997, 913). HaguiexxHu GUCKy
PuMokaTo/iMuKe LpKBe MMa NPaBo Aa YTBPAHU Ja JIU IOCTOje Npelnpeke, Ha
IJIaHy JOKTPUHE UM MopaJa, Ja oapeheHo snie 6yae npodecop Teosoruje
Ha KOH}EeCHOHATHOM TeoJoKOM daKyaTeTy, 6e3 063upa Ha TO Ja JiM je Taj
bakynTeT feo jaBHOT (Jp:KaBHOT) WJIM LIpKBEHOT YHUBep3uTeTa. [loMeHyTO
oBJsauthemwe GUCKyna ce HasuBa nihil obstat, y cMucy Haslasa Jia ,HULITA He
crnpedaBa“ MoCTaB/beE. Y CIy4ajy notpebe, GUCKYN MMa MPaBo /A MOBy4e
nihil obstat. TakBY cJIy4ajeBH Cy PeJIATHUBHO PETKH U 0 MPaBUJIy IpHUBJIAYe
BeJIMKY Naxmy jaBHOCTH (Listl 1997, 914; Schmidt 2021, 2-3).

YcTaBHMM OCHOBOM HMHCTUTYTa nihil obstat cMaTpa ce mpaBo IJpKBe Ha
Bepcko caMoojpehemwe, TO jecT Ja LpKBa MMa NpaBo JAa MPOLEHU Ja JU
KoHecHoHa/IHA HAacTaBa TeoJIOTHje YIrpoxkaBa TaKBO HBeHO NPaBO YKOJIUKO
ce oABHja 6e3 KeHOI HaJ30pa HaJl yueheM U MOPaJIHUM KBaJUTeTHUMa Ha-
craBHUKa (Robbers 2010-2011, 283-286).

4.2. dpaHuycka

KaTtosmuku Teosoumku pakynret y CTpasbypy je/JUHH je KaTOJUYKH Teo-
Jouiku dakyaTeT y PpaHIyCKOj KOjU MOCTOjU ¥ OKBUPY JpKaBHOT (jaBHOT)
YHUBEp3UTeTa, yjeJHO KaHOHCKU mnpusHaT of CBere Crosmue. Buckyn
Crpasbypa nMa npaBo /a oA0Hje UMeHOBame npodecopa TeoJ0ryje Ha TOM
dakysnTeTy, U3 passora JAOKTPUHE WM 300r MOHAllaka KaHAWAATa, U Ja
13/ejCcTBYje NoB/Iadee npodecopa ca akynTeTa y cay4ajy Aa NojHece A0-
Ka3 Ja npodecop ,HUje Y MOryhHOCTHU Jja HACTaBU CBOjy CIyXOy, OUJIO U3
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HeJI0CTaTKa NPaBOBEPHOCTH, GUJIO 300T TEKET Orpelieha 0 NIPaBUJia }KHUBO-
Ta U NOoHallamwa cBeumTeHukKa“ (Messner 2008, 269). To oByamthewme 6UCKY-
na CTpa3bypa MMa peJlaTUBHO CJIO0XeH NMPaBHU OCHOB, Y YHjeM TeMeJby je
yroBop 3akJ/bydyeH usMmehy CBere CTosvile U HeMauke Ijapcke Biaaze 1902.
roZiiHe, KOjuUM je, uamehy ocrajor, npejBuheHo Aa GUCKyN Jaje MPETXOJ-
HO 0/106peme Ha MoCcTaB/bere npodecopa Teosoruje.l’ Hakon IpBor ceT-
CKOT paTa, $ppaHIlyCcKa BJIajJa je, pa3MeHOM IucaMa, IOTBpAUJIA 1a NpU3Haje
BaXKeH€e TOT YyrOBOPA, Y3 U3PHUYUTY NOTBPAY Aa he, YKOJINKO GUCKYH MOBY-
Yye ,KaHOHCKY MUCHjY"“ ofpeheHor mpodecopa, Taj mpodecop ogMax 6GUTH
WCK/by4YeH U3 HacTaBe, y3 MpaBo »xayube CBeToj CTOJMLIM KOja He OAJaxe
TAaKBO MCKJ/bydeme.!! BUCKYNU HUCY KOPUCTUIM TO CBOje oBJainhere of
kaza je CTpasbyp y KOHTUHYUTETY y cacTaBy PpaHIycKe, 0JHOCHO Off Kpaja
[IpBor cBetckor para (Messner 2008, 272).

OcTasu KaTOJIMYKU TEOJIOIKH (aKy/JITeTU Cy MPUBATHU, OCHOBAHH Of
PumoxkaToJIMuKe [[PKBE, TAaKO Jia CY HUXOBA OMIITA MpaBUja MOTIYHO yca-
rJalleHa ca Baxkehum nmpaBoM PHMoOKaTOJIMYKe LPKBE, 0 YEMY je OUJIO pedu
y TpeheM feny oBor paza. Jlumiome Tux dakysarera 6uie cy MpU3HaBaHe
Ha OCHOBY capajiibe ca pakysareroM y CTpasoypy zo 2008. roguHe, oz Kaja
je Ha cHa3u cnopasyM usMehy ®pannycke u CBete CTO/IMIE O MPU3HAKLY
nunsoma (Messner 2008, 274-275).

4.3. PyMmyH#uja

Kao ap:«aBa ca BehMHCKMM NpaBOC/IaBHUM CTAaHOBHUILTBOM U 3HAYajHUM
NPUCYCTBOM APYyrux XpUIIhaHCKUX JAeHOMHHallUja, Ydje APYIITBO je Mpo-
1IJI0O TPaH3ULHjy U3 KOMYHUCTUUYKOT TOTAJUTapu3Ma y rpabaHcko jeMo-
KpaTcKo ApylTBO, PyMyHUja ce mo 6UTHUM ocob6uHaMa noksiana ca Cpéujom
y Ioc/eAme AiBe U 10 AelleHUje. Y PyMyHUju TocToju peko AeceT KoHdecu-
OHaJIHUX MPABOCJABHUX TEOJIOWKUX (aKY/ITeTa, Y OKBUPY JPKaBHUX YHU-
BEP3UTETAa, KA0 U PUMOKATOJIMYKHU U PA3JIUYUTH NPOTECTAHCKU TEOJOLIKHU
dakyatety (Andreescu 2010, 542). Byayhu fa je BehrnHa npaBoc/iaBHUX Te-
oJIomKUX (aKyJTeTa Ha JpKAaBHUM yHHBEP3UTETHMA Y KOMYHHU3My 6uia
YKUHYTA, TH GaKy/aTeTH Cy BpaheHU N0/ OKpU/be APKaBHUX YHUBEP3UTETA

10 Convention relative A 'érection de la Faculté de théologie 3 Strasbourg. 1902.
Le Canoniste contemporain (iuscangreg.it). https://www.iuscangreg.it/conc/fran-
cia-1902.pdf, nocnenmwy npucty. 30. janyapa 2022.

1 Lettre de Monsieur le Président du Conseil 2 Mgr Cerreti, Nonce Apostolique 2

Paris, du 17 novembre 1923. Le Canoniste contemporain (iuscangreg.it). https://
www.iuscangreg.it/conc/francia-1923.pdf, nocnegmwu npuctyn 30. jaHyapa 2022.
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Ha OCHOBY MPOTOKOJIA 3aK/by4eHOT U3Mehy HaJJieKHUX MUHHCTapCcTaBa U
PymyHcke mpaBocsaBHe IpkBe 1991. roguHe (Andreescu 2010, 544). On
Tajla ce TeoJOMKHU GaKyJITeTH Y OKBUPY JP’KaBHUX YHHUBEP3UTETA, IpeMa
AHJpecKyoBHM pevyuMa, HaJjaze moJ ,JBOCTPYKOM KOHTPOJIOM“ I[PKBe U
JIp’kaBe, IIITO Mo/ipa3yMeBa Ja 06pa3oBHa komucuja CBetor CuHoa PymyH-
CKe MpaBOC/JaBHE I[PKBE 0Jj06paBa HacTaBaHe IIaHOBE, Jia I[PKBeHa TeJia
noTBphyjy MMeHOBawba ympaBe TeOJIOMKUX daky/aTeTa, Kao U usbope H
HMeHOBatba podecopa, Koju, Yak U Kajia Cy y CTaTyCy peJJOBHHUX, Taj CTATyC
MOTY Jla U3rybe YKOJIMKO HaJJIeXKHO TeJO I[PKBE MOBYyYe CBOje 006pethe
(Andreescu 2010, 549-551).

5. CABPEMEHA TEOJIOLWWKA NEPCMNEKTUBA PUMOKATOJIMYKE
LIPKBE

5.1. AnocToncka koHcTUTyuHUja Ex Corde Ecclesiae (1990)

KibydHu akT paspajie ofpenada CIC 1983 koje ce ogHOCE HA KaTOJIUY-
Ke BHCOKOILKOJICKE YCTAaHOBE jecTe amnocToJCKa KoHcTuTyuuja Ex Corde
Ecclesiae, xojy je nana Josau IlaBse Il goHeo y HoBeM6py 1990. roaune.!?
[loyeTHa oApen6a AUCIO3UTHMBA KOHCTUTYLMje, Koja caApxu oapeheme
NpUpOJie U LW/beBa KaTOJUYKUX BUCOKOLIKOJCKHX YCTaHOBA, FOBOPU O
OJlHOCY Bepe M akajeMcke cjob6oje: ,CBaku KaTo/M4YKuM YHUBEP3UTET...
npejCcTaB/ba aKaJeMCKy 3ajefjHHIy, KOja Ha CTPOr U KPUTHUYKU HAYMH
NoMa)ke y 3alUTHUTU W HaIpeJoBamy JbYACKOT [OCTOjaHCTBA U KYyJATYp-
HOT' Hacjeha Kpo3 HUCTPaKMBakbe, HACTaBY.. MOCeAyje MHCTUTYLMOHAJIHY
ayTOHOMMjY HEONXOJHY Jia IeJOTBOPHO 06aB/ba CBOje QYHKI[Uje U CBOjUM
YJaHOBMMa rapaHTyje akaJleMCKy CJ000Jy, CBe JIOK ce IpaBa INojeJHUHIA
U 3ajeJjHUIle 4yBajy y rpaHMLaMa UCTHHe M omwTer go6pa.t® ¥V ciegehoj
oZpenby, Mehy 4eTHPU CYIITHHCKE OCOOMHE KOjUMa Cce CBAaKW KAaTOJHUYKU
YHHUBEP3UTET MOpa OZJMKOBATH, HABOJHU Ce ,,BepHOCT XpuIllhaHCKo] mopy-
114, Kojy Ao6ujamo mocpeactsoM Lpkee1*

12 Joannes Paulus Episcopus, Servus Servorum Dei, Ad perpetuam rei memoriam
Constitutio Apostolica EX CORDE ECCLESIAE De universitatibus catholicis. 1990.
Ceera Crosuua. https://www.vatican.va/content/john-paul-ii/la/apost_constitu-
tions/documents/hf jp-ii_apc_15081990_ex-corde-ecclesiae.html, nocnebu NpUCTyN
30. janyapa 2022.

13 Ex Corde Ecclesiae, neo I, cras 12.

14 Ex Corde Ecclesiae, neo I, cras 13.
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Ex Corde Ecclesiae caip>k¥l ca>keTe CTAaBOBE O TPY HUBOA OJJHOCA PEJIEBAHT-
HUX 3a IMTame Koje je npegMeT oBOr paja. [IpBo, TOM KOHCTUTYLMjOM ce 3a
jenaH on uuJ/beBa KaTOJMYKOT YHHBep3UTeTa IpoIvialllaBa MPOMOBUCAHE
Jvjasiora uaMehy Bepe M pasyMma, WITO je 0O6pasyioxkeHO, u3Mehy ocrasor,
[UTATOM W3 MacToOpajiHe KOHCTUTYIWje Gaudium et Spes 1l BaTHKaHCKOT
cabopa: ,MeTOJUYHO MCTPaKUBake y CBAKOj rpaHM 06pa3oBamba, Kaja ce
CIPOBOAY Ha UCTUHCKU Hay4YHU HAUUH U Y CKJI3Jly ca MOpPaJIOM, HUKaJ, CyLl-
THUHCKH He MOXe GUTH Yy CyKoby ca BepoM, 6yayhu Jja cTBapy 0BO3eMaJbCKe
U OHe 0 KojuMa GpuHe Bepa mpousuiase oz ucror Bora“!® Jlpyro, Ha uH-
CTUTYLIMOHAJIHOM IIJIaHy, KOHCTUTYLUjOM je MpOIJAlleHO Ja je ,jelHa Of
nocae/uua CyITUHCKe Be3e [yHUBep3uTeTa] ca LipkBoM To Aa uHcmumyyu-
OHa/IHA 8epHOcM YHUBep3uTeTa XpUIIhaHCKOj MOPYyLM 06yXBaTa NPU3HAE
Y IpuJpXKaBambe ayTopuTeTa LlpkBe y mogydaBamwy y CTBapMMa Bepe U
Mopasia“® KoHauHo, Ha IJIaHy Jy»KHOCTH [OjeIMHIA, IPOIJIallieHa je o6aBe-
3a KaTOJIMYKUX TeoJiora Jia 6yay ,BepHu Marucrtepujymy LipkBe kao ayTeH-
Tu4yHOr TyMada Ceetor [Tucma u CBetor Ipepama“.!’

5.2. CnopoBM NoBOAOM NMpUMEHE NpaBHUna o CNyX6u noayyaBatba
Ha HacTaBy TeoJioruje

Y kuBoTy PHMoKaTo/IMYKe IpKBe HakoH /lpyror BaTHKaHCKoOr cabopa
HayMH TyMadema MpaBuJa JOKTPUHE U IpaBa O CAYKOHU MOo/Jy4yaBama, 1o-
ceGHO Y OJJHOCY Ha HaCTaBy TEOJIOTHje Ha BUCOKOLIKOJICKMM YCTaHOBaMa,
npe/CcTaB/ba MpeJMeT IOHOB/LEHUX CIOPOBA U JMCKycHja. Ha ToM miaHy ce
HCTHYE HEKOJIMKO JJOKYMeHaTa.

[ToyeTkoMm 1989. rogune, 163 Teosiora us Hemauke, Ayctpuje, llIBajuapcke
u XoJslaHyje uszaia cy T3B. KeJIHCKy fekJapanyjy, Y Kojoj Cy OCYAUJIN BULle
NoJHUTUKA PHUMOKaTo/NM4YKe LpKBe Koje Cy OHeMoryhaBaje cBeJoueme
JeBanbhesba. Mehy TuM mosiuTHkama 6usI0 je U ofoujarbe CBeTe CTosuie Ja
¥3/1a ,03B0JIy 32 MMeHOBae npodecopa TeoJ0THje ca YHjUM YUEHEM Ce He
caaxe. OHO je Jek/1apanyjoM ocyheHo Kao ,lI0Bpesia c1060/e UCTPaKUBaHba
Y HacTaBe" U ,IpeKopayMBae U IpUMeHa Ha HeJ03BOJ/beH Ha4MH" HaJJ1ex-
HOCTH Nala y NMTamHUMa JOKTPUHE, YCIe, MTHCUCTHPakha /ia CBAaKo BpLIEHe
caykbe mojydaBama IMoJJiexxe HpaBuiy o HenorpemuBocTd (National
Catholic Reporter 1999).

15 Ex Corde Ecclesiae, peo 1, craB 17.
16 Ex Corde Ecclesiae, neo I, cras 27.

17 Ex Corde Ecclesiae, neo I, uian 4, naparpa 3.
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YuHu ce fAa je HemocpeJaH oAroBop Ha KesHCKy JekJapauujy 6usio
nporjauewe ,Ynyrcrsa Donum Veritatis 0 [pKBeHOM IIO3WBY TeO0JIOTA O/,
cTpaHe KoHrperanuje 3a yuyeme 0 BepHu‘, moj npedpeKTypoM KapZuHaja
Jozeda Parunrepa, y Majy 1990. roguHe, noJsia rofuHe Ipe HETo IITO je Jio-
HeTa Beh momeHyTa koHctutyuuja Ex Corde Ecclesiae.'® Tlonazehu ox crasa
Jia ,6e3 063upa Ha TO IITO NMpPeBa3nJIa3u JbYJCKU pa3yM, OTKpUBeHa UCTUHA
CTOjU y AyOOKOj XapMOHHUjU ca HUM", IOMEHYTUM YIYTCTBOM je yTBphHEHO
Jla ce ,c1060/a TEOJIOUIKOT UCTPaXKHUBakha BPIIU Y OKBUPY BEPCKOT y4Yermha
Lipkee“'® YnyTcTBO cagpu o6jallitberbe 0 capajibd TeoJora U CIyx6e
nojay4yaBama lipkBe (magisterium), Koja noJpazymMeBa Jia TEOJIOT, KaZja Npu-
MU missio canonica uiu mandatum, U caM y4ecTBYje y CIyKO0U NoAy4aBama,
ca 3aJlaTKOM /Jia MpeJiCTaBU U UJIYCTpyje y4ere y LieJMHH U Ha TadyaH Ha-
yuH.2® YIyTCTBOM Cy MPONMCAaHU HUBOM CAIVIaCHOCTH KOja ce Of TeoJsora
3axTeBa Ca y4YewheM O BEpPU W MOpaJly, IPOIVIAleHOI HAa OCHOBY CJIYX0e
noAy4yaBaka 1IpKBe, IOYEBIIU O/ , TEOJIOIIKe Bepe” y ciy4ajy nporJaliema
ydyewa cagpxkaHor y OTKpoBewYy, NPEKO ,YBPCTOr IPHUXBaTama“ HUCTHUHA
y BE€3M ca BEPOM M MOpaJIOM Koje Cy CTporo y Be3u ca OTKpOBemeM, Koje
Cy Ha OCHOBY CJy0e Mojly4aBama Ha JepUHUTHBAH HAYMH yTBpheHe, [0
,BEPCKOT NOTYHIbaBakha BOJbe U HUHTEJEKTA" yuewy Koje CIAyKU 60sbeM
pasyMmeBawy OTKpOBeHa, WJIHU KOje MOKa3lyje KaKO je HEKO JAPYro y4deme
y CKJIaJly ca UCTMHaMa Bepe, WJIM KOje 4yBa Of HJeja Koje HUCY YV CKIaZAy
ca TuM uctrHama.?! Takohe, mponucaHo je za 6 TeoJsior Tpebaso Aa Gyze
JiojaJlaH U y4emy, IPOorJIallleHOM Ha OCHOBY CJ/y0e MoJydyaBamwa, 0 AojaT-
HUM M IPETHOCTAaB/beHUM NMUTABUMA, KOje He MOoJJIeXKe HEeNOTPEIINBOCTH,
Ka0 HM YCJIOBH IIOJ, KOjMMa TaKBO y4erhe MOXeE Ja Ce J0BeJe y NMuTambe.??
YnyTcTBOM je HpyKeHO U TeOoJIOUIKO 06pasJiokerme HeMOryhHOCTH Ja
Hec/larakbe Ca y4ereM MporJlalleHHMM Ha OCHOBY Caybe MoJy4yaBamba
OyZie 3aCHOBAHO Ha JIpyradyujeM TyMadyemy, MHTUMHOM BepPCKOM ocehamy,
UHIUBUYATHO] C1I06041 U CJI060AM CaBeCTH.3

Tymadema ciyx6e noJydyaBamwa, MHCTUTYTa missio canonica v nihil obstat
y Torjejy HacTaBe TeoJsIOTMje Ha IPKBEHUM YHHUBE3UTETHMa, OJHOCHO
mandatum Ha KaTOJUYKUM YHUBEP3UTETUMA, ocebHO cy 6usa 6pojHa y

18 Congregation for the Doctrine of the Faith, Instruction DONUM VERITATIS on the
ecclesiastical vocation of the theologian. 1990. Ceta Crosnuua. https://www.vati-
can.va/roman_curia/congregations/cfaith/documents/ rc_con_cfaith_doc_19900524_
theologian-vocation_en.html, nocaeamwu npuctyn 30. janyapa 2022.

19 Dponum Veritatis, ctraBoBu 10, 11.

20 ponum Veritatis, craB 22.

21 Donum Veritatis, ctas 23.

22 ponum Veritatis, craB 24.

23 Donum Veritatis, cT. 32-41.
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CA/l npeTX0oAHUX AelleHH]ja, BEPOBATHO 360T JJpyravyujer UCTOPHUjCKOT U Tpa-
JMLMOHAJIHOT Hacsleha cTyauja Teosoruje y Toj p>kaBu y ogHocy Ha EBpo-
ny. [[puMeTHoO je Aa je Kondepenuuja karonuukux o6uckyna CA/Jl Tek 1999.
ro/ijHe yCBOjWJIa aKT O HAaYMHy NpHMeHe KoHcTUTyuuje Ex Corde Ecclesiae
y CA/l. Tum akToM je mandatum peduHHCaH Kao ,IOTBPZA LPKBEHUX BJa-
CTH Jla KaTOJIMYKH Mpodecop TeoJoTHje APAKU HACTaBy y NYHO] 3ajeJHULU
ca Katonuukom llpkBoM“, ,mandatum noTBphyje npodecopoBy A03BObEHY
€1060/ly UCTPaXKMBaka U HberoBy MocBeheHOCT U 0rOBOPHOCT Jia Npejaje
ayTeHTUYHY KaTOJHWUYKY JOKTPHUHY', ,mandatum Huje NOCTaB/bebe, HEe 3HAYH
JleJlerupame U Huje of06peme npodecopoBe HACTaBe, ...Npodecopu npeaajy
y CBOje UMe U Ha OCHOBY CBOje akaJieMCKe U NpodecruoHalHe NOCOOHOCTH,
He y UMe OHCKyNa WM cayxb6e moaydaBama Lipkse” (USCC 2001). Uctum
aKToOM cy ypeheHM mocTynuu jgaBamka mandatum-a, yK/bydyjyhu u ocHOB
3a HeroBO JlaBakbe, U pelllaBarba a6y U CIopoBa MOBOJOM ycKkpahuBamwa
mandatum-a (USCC 2001).

6. HALULMOHAJIHU KOHTEKCT

6.1. bnarocnoB y KpameBuHu CXC

Y KpasmeBunu CXC, ogHocHO Kpa/beBHMHH JyrociaBuju, MOCTOjasiu Cy
KoHbecHuoHa/JHU TeoJioIKU akyaTeTu - I[IpaBocaaBHU 60rocaoBckU ¢a-
KynTeT y beorpazy 1 puMOKaTOIMYKH TeoJOIKU GaKyJATeTH y 3arpeby u
Jby6/banu. JIok je ogHOC ApKaBe U PUMoKaTo/IMYKe LipKBe 0cTao ¢popMaiHo
HeypebheH /10 Kpaja [TocTojama ApaBe 360r Tora LITO HUje ycBajeH KOHKOP-
JiaT, ogHOoC ApxaBe U CpIcKe npaBoc/aBHe LIPKBe Ha CBeoOyxBaTaH HauWH
je ypebeH Ha ocHOBY 3akoHa o CpIickoj mpaBoc/JaBHOj IpkBU U3 1929. ro-
auHe. 2t

TuM 3aKOHOM je U3pu4yuTO 6umJ0 npeasubeHo (3akon o CIILL 1929, w.
18, ct. 2) npaBo CBertor Apxujepejckor CHHOAA Jia OLlEHHU ,BepCKy 1006~
HOCT" KaHAU/JaTa 32 HACTaBHUKE GOTOCIOBCKOT QaKy/ITeTa, He3aBUCHO OF
MOCTYIKA BbUXOBOT U360pa y CKJIaAy ca 3aKOHOM O YHUBEP3UTETY:

JIIpodecopu u noueHTH G60orocaoBckor ¢pakyaTeTa Koju ce
6upajy o 3aKOHy O YHUBEPCUTETY IOCTaB/bajy Ce, MOLITO Ce
IPEeTX0JHO YTBPAMU U BepcKa MOJOOHOCT KaHAUJATA OLeHOM
CB. Apxujepejckor Cunoga.”

24 3akom o Cprckoj [lpaBocaaBHoj Lipkeu 6p. 89870 on 8. HoBeMGpa 1929. ro-
ZIuHe, Cayxc6eHe HosuHe KpaswesuHe Jyzocaasuje 269, 16. HoBeMm6Gap 1929, 2011-
2013.
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J/by6unka KoBayeBuh je mokasaja fa je U JaHac Ha YHOpPEeJHOM ILIaHY
yecTa I10jaBa Jia oTpeba Ja ce 06e36eH AyKHOCT JI0OjaJHOCTH HacTaBHUKA
BepCKe HAacTaBe Npe/CcTaB/ba OCHOB 3a Noce6aH M0J10XKaj TUX HAaCTaBHUKA Y
JIOMeHy paZiHOT IpaBa, yNpaBo y cMUCIy 06e36ehrBamba TaKkBe JI0jaJJHOCTU
(KoBaueBuh 2021, 931-934). ¥V ciay4yajy KoHeCHOHAJTHUX TEOJOIIKUX da-
Ky/JTeTa, IoTpeba je jeflHAKO CHa)XHa, TaKO Ja Ce YMHU Ja je LUTHUpaHa
oapexnba npexapatHor 3akoHa o CIII y ckyagy ca mpakcoM Koja je octaja
HIMPOKO 3acCTyIl/beHa /0 JlaHac.

6.2. 3aKOH O LpKBamMa U BepCKHWM 3ajeaHuuUama 13 2006. roamHe

Y KOHTeKCTy MO3UTHUBHOT MpaBa 3akoHoAaBcTBa CpbOuje, BaXKHO je uMa-
TH Y BUJy [IBa Hauyesa IporJjalieHa 3aKOHOM O L[pKBaMa U BEPCKUM 3a-
jesnunaMa. [IpBo je rapaHLMja Kojy LipKBe U BepCKe 3ajeiHHUILIe YKUBAjy Ha
OCHOBY 3aKOHa O LipKBaMa U BepCKHMM 3ajesHunaMa us 2006. rogune?®, na
Cy ,CJ060iHE ¥ ayTOHOMHE Yy oJipehuBamy CBOT BepCKOT uaeHTUTeTa” (4.
6, cT. 2). lpyro je o6aBe3a Jip>kaBe Zja HE OMeTa ,IpUMeHY ayTOHOMHUX IIPO-
nyca LpKaBa U BepcKuX 3ajeAHuna (4w 7, ct. 1). [lpyra nomeHyTa oapezabda
3aCUTYPHO HUje 3a0KPY>KeHa, Y CMUCJIY [a je IbeHO je3NYKO 3HaueHe JaaeKo
O/l CTBapHOT 3Hauewa, UMajyhu y BUAY Ja je moMe mporjauieHa ob6aBe3a
Jlp>kaBe orpaHuM4yeHa MMIEepaTHUBHUM HOpMaMa IMO3UTUBHOI NpaBa, aju je
BakHa 360r TOora LITO yBOAU HavyeJHy 00aBe3y yBakaBara ayTOHOMHOT
npaBa I[pKaBa U BepCKHUX 3ajelHUIIA Y CBUM CHUTyalldjaMa Yy KojuMa je TO
Moryhe y rpaHuiiama YcraBa M MMIlepaTUBHUX HopMHU. [Ipema HykuheBom
MUIL/bERY, ,Ha CINYaH HAYUMH BEPCKY ayTOHOMHU]Y ypehyjy 3aKoHU y IpyruM
Jip>KaBaMa“, Tako Jia je ped o ,00MMy ayTOHOMHje KOjH je MoCcTao CTaHAap/.
NPUJIMKOM peryaucama JpKaBHO-IIpKBeHUX ogHoca” (Bykuh 2022, 136).

6.3. YcTaBHO Haueno koornepaTMBHE OBOjeHOCTH LIPKBE U Ap)KaBe
M KOHTUHYMUTET ca 3aKoHoAaBcTBOM KpasbeBUHe JyrocnaBuje

Hauvesio koonepaTHBHE 0/IBOjEHOCTH Jip}KaBe U BEPCKHUX 3ajeJHULA Y Ipa-
By CpOuje mocTeneHo je y ocje/jie JiBe JelileHyje [10CTal0 Hauesl0 YCTaBHOT
KapakTepa. /lo Tora je JOLLJIO TaKo LITO je y MHOIMM IpecyjaMa YCTaBHOT
Cy/la OHO MPENo3HATO ¥ AY6G0KHUM 3aKOHCKHUM NpOMeHaMa Ha IJIaHy OJHOca

25 3akoH o LpKBaMa M BepCKUM 3ajefHuLaMa, CayxcbeHu zaacHuk P. Cpbuje
36/2006.
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LpKaBa U BepPCKUX 3ajeJHUL, C jeJlHE CTpaHe, U JpXKaBe, C Jpyre CTpaHe,
M3BpUIEHUM y TOJMHaMa INocje AgeMoKpaTckux npomena 2000. rogune, y
JlIOMeHMMa BepCKe HacTaBe, peCTUTyILMje UMOBHHe, perucTpanyje LpKasa
Y BepCKUX 3ajeJHULA U Yy oAHOCy Ha CtaTyT YHuBep3uTeTa y beorpany y
Be3U ca npaBHUM noJsiokajeM [16®D. To Haveso, Jakiie, CYIITUHCKHU JONYHYje
yCTaBHY 0/ipe/i6y O 0/lBOjeHOCTH Ap>KaBe U LpkBe. Hanme, YcTaBHU cyf je y
6pOjHUM CBOjUM OJilyKaMa 3ay3eo CTaB Jia ce ofipesibe YcTaBa 0 0/JBOjeHOCTH
JipPKaBe U IIPKBe MMajy TYMauUTH Ha HauuH Aa ,y Peny6aunu Cpbuju erau-
CTHpa CUCTEM KOOIlepaTHUBHE OJBOjeHOCTH LpKBe 0f ApaBe, KOjU je eMHu-
HEHTaH MHOTUM eBpOIICKUM JpxaBaMa nonyt Hemauke, Ayctpuje, bearuje
u ap.2° Takobe, ,YcraBHu cyx je U3 oapenaba.. Hamao ga y P. Cpbuju He
MIOCTOjU CUCTEM CTpOre OJBOjeHOCTHU LIpKBe U JpXaBe, OJHOCHO Ja ce He
MOXKe TOBOPUTH O CUCTEMY CTPOTe OJJBOjeHOCTH LIPKBe Of Ap>KaBe, HEro o
CHUCTEMY KOOIlepaTUBHE 0/1BOjeHOCTH.."?” Taj cTaB je mpe Tora 3acTymaH y
CTPY4YHOj jaBHOCTH, yIIPaBO y Be3U ca TyMadyewneM IOMEeHYTOT HU3a CeKTOoP-
CKHX IpOIMca JJOHETHX Y CPICKOM IIpaBy HaKOH TpaH3uLHuje (ABpamoBuh,
Pakutuh 2012, 311-314).

Hayesio KoonepaTuBHe 0ZBOjeHOCTH, KoOje je YCTaBHU Cy[ Ipeno3Hao y
caBpeMeHOM mpaBy Cp6uje, He MpeJcTaB/ba HOBUHY. tberoBo oOGHaB/bambe
y CaBpeMeHOM CPIICKOM NpaBy HeM30eXHa je MocjeAnla YHbeHHULEe [Ja je
LleJIOKYNaH CUCTEM MMPONKCA O OLHOCY Jip>KaBe U LIpKBe, JOHET IocJie 4eMOo-
KpaTCKUX NpoMeHa, u3pabeH y TpaZuLUju TAaKBUX MPOIMUCA KOjU Cy OUIU
Ha cHa3u y Kpa/beBUHHU JyrociaBujy, y Kojoj je To Hadyesio Baxkuso. Kaga je
ped o mpuU3Hawy Cy6jeKTUBUTETA ,TPAAULMOHAJHUX" PKaBa U BEPCKHUX
3ajenHuIa ex lege, ocnamame Ha NpeApaTHO MPaBO U3PUYHUTO je Caip>KaHo
y 3aKoHy 0 LipKBaMa U BepCKUM 3ajesiHuIaMa.?® Bepcka HacTaBa y Ap)kaB-
HUM ILIKOJIaMa, Kao HajBXKHUjU BUJL Capajiibe JpKaBe U LPKBE, 0OHOBJ/bEHA
je 2001. roauHe npeMa Mo/Jiesly KOjU ce Y BeJIMKOj] MepHU IMOKJana ca Moje-
JIOM KOjH je II0CTO0jao y mpeJipaTHOj JyrociaBuju, OAJUKYjyhu ce Ha ynopea-
HOM IIJIaHy jeJUHCTBEHO BeJUKUM OpojeM KoHdecHja 3a Koje ce BepcKa Ha-
CTaBa OpraHusyje, yIpaBo Kao U HeroB IIpeJjpaTHHU y30p.

26 yerasuu cyg Cp6uje, UYo-175/2012, og 15. 10. 2014.
27 yeraeuu cyx Cp6uje, UY3-455/2011, ox 16. 1. 2013.

28 3akoH o LpKBaMa M BepCKUM 3ajefHuLaMa, CayxcbeHu zaacHuk P. Cpbuje
36/2006, 4. 10-15.
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7. 3AKJbYYAK

PaszymeBame MHCTUTYTa 06aBe3HOr 6J1Aar0oc/oBa y KOHTEKCTY IpaBa U
npaBHe Tpaauuuje Cpbuje He u3riena moryhe 6e3 padymMeBama MHOTHX
NpeTXOAHUX NMUTawa, Mehy Koje crajajy U 3ajefHUYKA IpaBHA TpajuLiMja
€BPOICKUX Hapo/Ja M HallMOHA/IHA NPaBHA TPaAulMja, TyMadyemwe Baxkehnx
YCTaBHUX HayeJa, Ka0 U GUTHU eJIeMEHTH 3a ypaBHOTeXaBame KoHdecu-
OHAJIHOT W BEpCKOr caMmoozpehema y moryiefy HUAEHTUTETAa U JOKTPHUHE,
Kao CYLITUHCKOT acleKTa Bepcke c/1060/ie, cCa OPraHW3alMOHUM acleKTHMa
ayTOHOMMje YHMBEpP3UTeTa U IpaBUMa M3 paJHOT OJHOCA.

Be3 063upa Ha TO IITO je MOCTaHAK YHUBEP3UTETa MpeJCTaB/ba0 UCKO-
paK JeslaTHOCTU 06pa3oBarba U3 MOHAILIKKX 3ajeHHUIA, Y OKBUDPY KOjUX CY
IKOJIE MOCTOjasle Y BEKOBHMA KOjU Cy TOM MOCTaHKYy IPETXOAWJIH, TaKaB
HCKOPaK Ce JI0TOA10 Y OKPUJbY IIPKBE U MOCEGHO 3aXBabyjyhu lhbeHOM YHU-
Bep3aJIHOM MpU3HakY CTEYeHUX aKaJleMCKUX 3Batba. 3allTUTA ayTOHOMHU]e
YHUBEp3UTETa ¥ NMOBO]y, IPU3Hathe MPOdeCcOPCKOr 3Batba U BaXKekha CTeve-
HUX JIMIJIOMa, IIITO je cBe 06e36e/u1a IPKBa, 6UJIH Cy K/bYYHH YV IPBUM Be-
KOBHMMa pa3Boja YHUBEP3UTETA, Kajla Cy yTeMe/beHH MECTO, yJIora U 3Ha4aj
KOje Cy YHUBEP3UTETHU 3aJpKa/Iu Y €BPOICKUM U JPYLITBUMA HaCTaJIUM
IpeMa HBUXOBOM MOJeJy, A0 AaHac. [lpyruM pedyuMa, NOAPIIKA LIPKBE je
6uJia He3aMeHJ/bUBa 3a apupMalyjy YHUBep3aHe BPeJHOCTH BUCOKOIIKOJI-
CKOT 06pa30Bamka, a IOCEOHO aKaZieMCKe c1060/e U aKaJleMCKUX CTaHAapAa.

TokoM JieceT BeKOBa MCTOpPUje YHUBepP3UTETa OUTHO Cy ce NMPOMEHUWIN
Mebyco6aH ofHOC IpKBe U YHHUBEpP3UTETa U OAHOC U3MeDhy I[pKBe U ApKa-
Be, Kao LITO YOCTAJIOM Ce MPOMEHMUJIA U yJIora LpPKBe Y ApyLITBY. MehyTum,
NOMEHyTe MpOMeHe, TOCeGHO CeKysapu3aliyja Jp:KaBe U JApPYLITBA, Harja-
11aBajy HEONXOAHOCT NaXX/bHUBUjer NIPOMUIL/bakba U 3alITUTE BepCKe CJIo-
60/ie, YHjU je CYLUTHHCKH €JEMEHT MPaBO Ha BEpPCKO W KOHQEeCHOHATHO
camoozpeheme. Oxnpes6e Bakeher 3aKOHMKa KaHOHCKOI IpaBa Pumoka-
Tosinuke upkee (CIC 1983) moy4He cy 3a To nuTtamwe. KoHpecnoHamHocT
oJipeheHe BHCOKOLIKOJICKE YCTaHOBE HEU30CTABHO NO/ApPa3yMeBa HbeHy yca-
IJIalleHOCT ca NMpaBUJMMa ojroBapajyhe LpkBe Koja ce 0JHOCE HAa BHCOKO
obpazoBamwe. CynpoTHO 6M 3HAYMJIO Jja BUCOKOLIKOJICKA YCTaHOBA, 6yayhu
KOHQecruoHa/Ha, Ha OCHOBY CBOT HAay4yHOI ayTOpPUTeTa MOXe Jla OCTBapyje
CHa)XXHO IOBPATHO [iejCTBO Ha WJEHTUTeT ILpPKBe, CaJpXKHUHY, OJHOCHO
pa3yMeBambe HeHOT yuerma U/UIKN beHy NepLenuujy y ApyLTBy.

PasHosIMKOCT NpUMepa eBpOICKUX ApKaBa [0Ka3syje [ja je ped 0 »KUBOM,
OTBOpPEHOM NHUTawy. M30cTaHak KoHecnoHaMHUX QaKyaTeTa ca Ap:KaBHUX
yHUBep3uTeTa y WTanujy, ycioB/beH UCTOPUjCKUM OKOJIHOCTHUMA, CBEJ04YU
0 ToMe Jia je PUMOKaTOJIMYKOj LPKBU OUJIO MPUXBa/bUBU]j€E 1A TaKBU aKyI-
TETH He MOCTOje Hero Jja HeMa MoryhocTu Ja yTude Ha U360p npodecopa
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TeoJIoTHje HAa BUMa. To mTo oHU noctoje y Hemaukoj m ®paHnyckoj aa-
Hac, [1aK, TOBOPHU i@ y TUM JpYIITBUMA, aKaZleMCKUM 3ajeJjHULaMa, U, KO-
Ha4yHO, MPAaBHUM CHCTEMHMa, [IPABO L[PKBe Jja yTHUYe Ha U360p npodecopa
TeoJsiorvje Huje cxBaheHO Kao orpaHWYele ayTOHOMHje YHHBEpP3UTETa.
Y Be3u ca nmuUTawkeM ayTOHOMUje YHUBEP3UTETa, HapaBHO, OJIMCKO CTOjU
YHIEHULA Ja Ta ayTOHOMU]a, U y LeJIOKYIIHOj UCTOPUjU YHHUBeP3UTETa U
Ha ynopeJHOM IlJIaHY, HUje OrpaHWYeHa Ha HUBO YHHUBEP3UTETA Kao LieJiu-
He Beh yBeK M jeJHAKO MOCTOjU M HAa HUBOY MOjeJUHAYHUX BHUCOKOLIKOJI-
CKHUX YCTaHOBaQ, LITO NMO/Apa3yMeBa U oBJallhee TeoI0MKUX GaKyaTeTa Ja
ofpeheHa nuTama ypese ayTOHOMHO, Y CKJaJy ca cBojoM mpupogoM. Kao
LITO je MOKa3aHo y APYTroM JeJy paja, Y BpeMe HacTaHKa YHUBEP3UTETa,
HayeJIo ayTOHOMHje Pa3BUJIO Ce Ha HUBOY MOjeIMHAYHUX QaKy/ITeTa.

Kondecuonasnna TeoJsioryja, no npupoauy cTBapy, 3axBasbyjyhu Beh nome-
HYTOM ayTOPUTETY BUCOKOUIKOJICKOT 0O0pa3oBama y CaBpeMEHOM JPYIIT-
BY, CTE€YEHOM M U3TpahBaHOM JieceT BEKOBa, y MpPeCcyHOj MEPU YyTUYe Ha
WJIEHTUTET, JOKTPUHY U Nepuennujy oapehene koHdecuje, To YuHU He-
ONXOAHUM Ja ce 06e36eAH MpaBo IPKBe Ja Taj YTHUIAj] APKU Y TPaHUIIA-
Ma cBor camoozpehema. UcTtopujcku pasBoj mpaBa Ha KM360p mpodecopa
TeoJIOTHje N0Ka3yje [a je OHO jefaH o, KJby4YHHUX, yjeJHO U He3aMeH/bUB Ha-
YUH OCTBapHBama TOr IpaBa. 360r Tora npaBo Ha Bepcko camoojpeheme
LpKBe MpeJACTaB/ba OKBUP Yy KOMe je Moryhe oCTBapUTHU ayTOHOMHU]Y YHU-
BEp3UTETA Y JloOMeHy KOHpeCHOHaTHUX TeOoJIOUKUX cTyAuja. HemocTojame
npaBa LpKBe Jla yTU4e Ha u3bop mpodecopa TeoJiorvje, YKOJUKO LPKBa
TO NpaBO 3axTeBa U HAPOUMUTO KaJla je OHO yTeMe/bHO Y HeHOM IpaBy U
TpaJUIvjy, 3HAYMUJI0 O HETHpakbe IIpaBa Ha BepPCKO camoozpeheme LpKBe.
TakBy cuTyauujy 6u Tpebaso carjielaTd U U3 yrJja Jp>KaBe, OJHOCHO YHU-
Bep3UTETa — MOXKe JIM I0CTOjaTH MHTEPEC ApKaBe, OJJHOCHO YHUBep3UTe-
Ta, 1a opraHusyje KoHPeCHOHA/IHE CTyAHje Teosorvje 6e3 MoryhHOCTH Aa
[IPKBa 4YMje Ce yuerme M3y4yaBa yTHYe HA HAaYMH Ha KOjU Ce OHO M3y4YaBa,
MaKo OHa Ha Toj MoryhHoCcTH UHCUCTUpA?

Takobe, unHU ce Aa yTHULAj LpKBe HAa U360p mpodecopa TeoJOrHje Mo
cebU He IpeJiCTaB/ba NOBpeJy ayTOHOMHUje BHCOKOILKOJICKE YCTAaHOBE, ajlu
MOXKe OUTH HU3pa3 ayTOHOMHje caMor KOH(PECHOHa/IHOT TeoJIoWKor ¢a-
KyJITETa, yIpaBo 360r TOra IITO je ped o cneludUIHOj yCTAaHOBH, UHje je
CYIITUHCKO ofpeheme WeHa KOHPeCHOHa/NHA NPUpoJa. Y CBaKOM CJydajy,
HayeJIHa BaXXHOCT TOT NHTamka BUIIECTPYKO NpeBasu/a3sd HeroB NpPaKTH-
YyaH 3Hadaj, 6yayhu Jja ynopeHu IpMMepH MOKasyjy Aa IpKBa NpeAMeTHO
NpaBO KOPHUCTH U3Y3e€THO PETKO.

YBuau y nmopekJio 6JarocjoBa 3a u3bop npodecopa 60rocioBcKux ¢a-
KyJTeTa, CaJpXaHW y OBOM pajy, MOTy GUTH MOYYHU 3a pasyMeBaibe
OMpaBAaHOCTH 06aBE3HOT IPKBEHOT 6J1aroc/ioBa 3a Npodecope TeoJsorHje
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y CaBpeMeHOM HalMOHaJIHOM NpaBHOM cucTeMy. Tpaaunuja [IpaBociaBHe
LIpKBe y NOIVIe[y TOT NUTalka Ha HallMOHAJHOM IJIaHy NOTIYHO OAroBapa
3ajeJHAYKOj TpaJULHjHU eBPOIICKUX JpyLITaBa, KOja je HacTaja y MpPaKCU
PuMokaTo/IM4YKe IIpPKBe 0Jf CaMOT HaCTaHKa YHUBEP3UTEeTa U Koja MOCTOjU y
NpaKcH NojeIMHUX CyCeIHUX ApXaBa ca BeNMHCKUM NPaBOCTaBHUM CTaHOB-
HULITBOM, Kao WTO je PymyHuja. lllupu KOHTEKCT ofHOCA [ip>KaBe U LipKBe
y caBpeMeHoj Cpbuju Takohe ofroBapa KOHTEKCTY Y KOMe je IOMeHyTa Ha-
IMOHAJIHA TpaJiUiivja HacTajla y UCTOPUjCKOj TEPCIEKTUBH, KOjU je ofipeheH
HayeJIOM KOooIepaTUBHe OJBOjeHOCTH JpxaBe U IpkBe. OHO BakU Yy MHO-
MM eBPOIICKMM JipKaBaMa, y KojuMa NpaBHU CUCTEM TaKohe moutyje mpa-
BO I[pKBe Ha 06aBe3HY CarJIaCHOCT 3a U360p nmpodecopa TeoJioTHje, 01 KOjUX
je BepoBaTHO HajBakHUjU npuMep Hemauke. Yak u ®paHuycka, Kao riobdas-
HU y30p CTPOTe O/|BOjEHOCTH JpKaBe U LPKBe, [103Haje 06aBe3Hy LPKBEHY
CaIVIaCHOCT 3a npodecope Ha PUMOKATOJIMYKOM TEOJIOIIKOM QaKyaATeTy y
Ctpa3bypy. He 6u usriesana yBep/bUBO TBpAHaA Aa y caBpeMeHoj Cpouju
Ba)Ke CTaHAApAM ayTOHOMHje YHUBEP3UTeTa CTPOXKU HEro y MOMEeHYyTHM
Jip>kaBaMa, y TOJIMKOj MepH Jia Oy[ly pasJ/ior 3a HeJl03BOJbeHOCT 06aBe3HOT
6sarocnoBa y Cp6uju, nako y Cpbuju mocroje UCTU pa3/io3u 3a HEroBO
NpU3HaBalbe KOjU NMOCTOje Y JPYyrMM eBpOICKHUM JApkaBaMa. OKOJIHOCT Aa
oBJauthewe PUMoKaTo/IMuKe [IpKBe [Jia /jaje 06aBe3Hy carylacCHOCT 3a 360D
npodecopa TeoJsioruje y BehMHU eBpPOICKUX NMPaBHUX CHCTeMA MOCTOjU Ha
ocHoBy MehyHapoHUX yroBopa ca CBeToM CTOJIMIIOM He NpescTaB/ba OUT-
HYy pasJIMKy y ofHOCy Ha KOHTeKcT Cpb6uje, 6yayhu na cy TakBH yroBopu
noapeheHH yCTABHUM HadeJMMa U oJipefidaMa THX Ap:KaBa, 6all Kao LITO CY
TO U MehyHapoAHH yroBOopH U 3aKoHU y Cpouju.

O6aBe3aH 6J1arocj0B LPKBe 3a U360p mpodecopa TeOJIOTHje YBPCTO
je yTeMe/beH y MCTOpHjHU OJHOCA JAp)KaBe U I[PKBe, KA0 U yHHUBEP3UTETA
y EBponu. Uctopujcko yremesbere, MehyTUM, HUje jennHU, a MOXKAA HU
HajBa)KHUjH NMPABHOMOJUTHUYKH Pa3JIOT HErOBOT ONCTAHKA Y CaBPeMEHUM
ApymteuMa y EBponu. UcTopujcka nepcnekThBa ynpaBo yKasyje Ha Apy-
M BakaH OCHOB 3a IpHU3HaBame INpeJMeTHoOr GJsarocjoBa. OfBajameM
LIpKBe Of] Jip>KaBe, Koje ce JoroAuo y EBponu y npeTXoHUM BEKOBHMa,
Har/alllaBa Cce BaKHOCT rapaHIivja Bepcke c1060/e U [IpKBeHe ayTOHOMUje,
yKJbyuyjyhu U keHo Bepcko camoofpeheme. LipkBeHu 6s1arocyioB 3a npode-
cope TeoJIOTHje BaXKHO je CPe/ICTBO 3alUTUTe BePCKOT caMoo/pelema LipKBe
y CUCTEMY jaBHOT BHCOKOT 00pa3oBakba.
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There are very few people, if any, thoroughly happy with the competition
policy in the US nowadays, for one reason or the other. The frustration has
only been brewing in the academic world, but it is boiling in the public
life and political deliberations. Linda Kahn, an icon of the Neo-Brandeis
movement, who is pushing for radicalisation (both in terms of scope and
intensity) of competition policy interventionism (Kahn 2017), has been
appointed to the powerful position of the head of the US Federal Trade
Commission (FTC) and US Senator Amy Klobuchar has sponsored the
Competition and Antitrust Law Enforcement Reform Act, whose basic aim
is to intensify competition law enforcement, especially in the case of the US
technological giants.! One of the crucial questions that are debated is what
should be the goal of the competition policy (antitrust policy in American
parlance). Should it stay a single, well-defined aim of maximising consumer
welfare - a standard associated with Bork (1978) and his contribution to
the debate?? Or should it be transformed into set of different aims (some of
them mutually contradictory), as suggested by the Neo-Brandeis movement
champions, who would like to transform antitrust into “anti-monopoly”,

Professor (retired), University of Belgrade Faculty od Law, Serbia, begovic@ius.
bg.ac.rs.

L 1li¢ (2022) provides a detailed review of this US legislative proposal.

2 Hovenkapm (2019) and Crane (2019) provide a thorough review of the

consumer welfare standard which, in the case of the first author, includes a
comment that initial Bork’s idea was actually total welfare standard (consumers’

343



B. Begovi¢ (cTp. 343—-354)

as well as by senior academics without any connection to the movement
(Steinbaum, Stucke 2020; Eeckhout 2021), who believe that the competition
law enforcement should not consider only consumer welfare, but also the
impact on workers, suppliers, and competitors - everyone with something
to lose or gain.

Thus, Richard ]. Gilbert’s book was published with excellent timing. The
other excellent trait of this book is that the author approaches the dilemma
about the aim(s) of the antitrust from a fresh and quite appropriate angle -
innovation. The point is that the US economy is at the technological frontier,
i.e, it utilises cutting-edge technology, hence technological progress in the
country is entirely dependent on innovation - there is no room for imitation.
For contemporary economics, primely modern growth theory, innovations
are endogenous; they depend on investments in research and development
(R&D). Taking that into account, the author specifies that the main thesis of
this book is that antitrust enforcement must change to address challenges
to competition in the high-technology economy and he is convinced that
such a change can occur without sacrificing a focus on consumer welfare.
“The answer is to move from price-centric to innovation-centric competition
policies” (p. 2). By “innovation” the author means a new or improved product
or production process that differs significantly from previous products
or processes. According to the author, the book “is an attempt to collect
in one place the current state of knowledge about antitrust enforcement
for innovation and price competition for future products and services, to
complement the state of knowledge about antitrust enforcement for price
competition for existing products and services” (p. 4). The stage for the new
competition policy is set. With Gilbert as a prolific author and one of the
leading academics in the field, the reader’s expectations are substantial.

At the beginning of the book (Chapter 2) the author describes the
distinctive features of the high-tech economy, including the potential for
industry disruption, network effects, the importance of intellectual property,
pointing out that many high-tech firms operate as platforms that coordinate
prices and terms of service for different firms and users. Gilbert emphasises
the challenges platforms raise for antitrust enforcement, such as the network
effects that reinforce the dominance of major internet companies because
consumers substantially value the participation of other consumers in the
platform’s services.

surplus plus producers’ surplus). These two standards (total v. consumer welfare)
are distinctive. Competition law intervention consistent with the total welfare
standard need not to be consistent with the consumer welfare standard.
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According to the author, a major obstacle to an innovation-centric
competition policy is the traditional competition policy emphasis on market
definition and market shares. The author points out that they are often no
useful analytical tools that can be applied to the merger or conduct of a firm
that is likely to harm incentives to invest in R&D or threaten competition
in a future market. Obviously, the boundaries of a market that does not
presently exist are inherently uncertain. This insight enables the reader to
understand the extent to which the 2010 US Horizontal Mergers Guidelines
are, in this sense, much more innovation-evaluation-friendly than their EC
counterpart, the 2004 EC Merger Regulation, which insists on the definition
of the relevant market.

Chapter 3 of the book focuses on two fundamental innovation competition
themes. The first one is the “replacement effect,” described by Arrow (1962),
who pointed out that the existing profits that firms earn in imperfectly
competitive markets can dull innovation incentives. The incentive to
innovate is the difference in a firm’s profit with and without innovation. This
difference is reduced if an innovation replaces the (economic) profits that
firms earn from their existing products or technologies. The second one is
the Schumpeterian theory of imperfect competition and the appropriation of
private returns to R&D (Schumpeter, 1942), which argued that imperfectly
competitive markets, i.e., monopoly power, provide innovation incentives
that are absent in highly competitive markets by making it easier for firms
to appropriate profit from their discoveries and by providing a more stable
flow of earnings to cover the costs of R&D that had enabled the innovation to
emerge. The author points out to numerous assumptions (i.e., simplifications)
of both models and that the relative strength of their countervailing effects
depends on whether and to what extent these assumptions are met. The
answer to these questions is empirical and it varies between industries,
between products (e.g., durable goods), and between periods. There is no
simple and unequivocal answer to the question on the relations between
competition and innovation. Welcome to the innovation wonderland! It is no
less intriguing or puzzling than Alice’s.

The following section of the book (Chapter 4) provides further elaboration
of the complex interactions between competition and innovation, reviewing
the insights of numerous models aimed at clarification and explanation of
that interaction, addressing issues such as market dynamics, cumulative
innovation (in which discoveries build on prior discoveries), and managerial
and organisational theories of corporate behaviour regrading R&D and
innovation. The author concludes that simple models of competition for
innovation and the races to patent a discovery generally show that an
increase in rivalry increases the probability of discovery and speeds up
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an innovation. Nonetheless, more complicated dynamic models capture
the interdependence between market structures that motivate investment
in R&D, on the one hand, and the market structures that result from
successful innovation, on the other. These models - for example the one
developed by Aghion et al. (2005), with an inverted U curve that describes
the relation between competition and innovation - demonstrate that too
much competition can reduce the rate of innovation in some instances,
as well as the importance of taking into account technological differences
between firms regarding the strength of innovation incentives. More
competition generates stronger innovation incentives for the firms close to
the technological frontier, but not so much for firms far from it. Again, there
is no simple and straightforward general truth.

The analysis of these numerous models provides an additional (apparently
unintentional) takeaway for the reader - abundant evidence that in
advanced economies incumbent firms are heterogeneous, i.e., that there are
substantial technological differences between them. There are firms on the
technological frontiers, firms close to it, but also firms far from the cutting-
edge technology, meaning that firms are endowed with different costs
functions, producing distinctive marginal costs. This could be the explanation
of the recorded high and increasing markups, i.e., the difference between the
price and marginal costs in the US economy (De Loecker, Eeckhout, Unger
2020), rather than the market power due to the decline of competition, as
claimed by Philippon (2019) and Eeckhout (2021).3

The author points out that competition authorities have limited policy
levers to influence innovation, as they cannot control competition directly.
The most important leverage for these authorities to influence innovation
is merger control, considering that clearing a merger (unconditionally or
conditionally) changes the competitive environment and incentives for
R&D, and hence - the innovation outcomes. Blocking mergers also changes
incentives for R&D, not necessarily for the better, especially in the long run,
and it also affects innovative new entries (start-ups), not only the merging
parties. Accordingly, Chapter 5 addresses theoretical issues that are relevant
to the analysis of the effects of mergers on innovation incentives and future
price competition. According to the author, perhaps the most important issue

3 Though the magnitude of market power is measured by the gap between

the price and marginal costs, i.e, the Lerner index (Lerner, 1934), the source of
market power is the decline of competition, which generates a negative slope of the
residual demand curve, in turn enabling the firm to be the price maker rather than
the price taker. Accordingly, when the firms are heterogenous the existence of the
gap between the price and marginal costs is not a sufficient condition for market
power, because the marginal costs differ between the firms.
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in merger control, from the innovation viewpoint, is the treatment of “killer
acquisitions”, i.e, mergers by which powerful incumbent firms takeover
small, innovative new entries considered to be potential competitors.* In
the infamous words of Facebook CEO Mark Zuckerberg “It is better to buy
than to compete”. Nonetheless, if these mergers are prohibited, the outcome
can be harmful for innovation. The author points out that, at least in some
instances, the opportunity to sell a start-up or promising R&D project to
an established firm is the most powerful incentive for innovation on the
first place and the best way to commercialise a new product. Accordingly,
prohibiting these acquisitions may obtain lowers prices of existing products
but the cost may be a slower pace of innovation, and slower introduction
of new products and new technologies that decrease the average costs of
existing products. Another trade-off in the wonderland of competition policy
focused on innovation.

Chapter 6 of the book reviews the empirical literature related to
competition, mergers, and innovation. The empirical evidence of a link
between competition and innovation is somewhat mixed. Nonetheless, the
author claims that there is an empirical regularity that the positive effect of
competition on innovation is greater for firms that are at or near the frontier
of efficient production. The empirical evidence of the effects of mergers on
innovation are considered separately from competition, considering that
a merger, according to the author, differs from a reduction in competition
because it leaves the R&D assets of the merging firms intact, at least in the
short term, but centralises control of the merging parties’ decisions regarding
R&D, especially further investments into it. The author claims that there
have been very few methodologically sound studies of the effects of mergers
on R&D and innovation, and they have not identified a consistent pattern of
results. Perhaps one of the reasons for this research outcome is that mergers
are not homogenous. Three types of mergers are explored in the book from
the innovation viewpoint: product to product merger, product to (R&D)
project merger, and (R&D) project to (R&D) project merger. The first type of
merger eliminates competition between two products, the second could be
motivated to kill the (R&D) project, i.e. the new product so as not to compete
with an existing one (a typical case of Arrow’s replacement effects), and the
third type of the merger eliminates competition between the R&D effort of
the merging firm, which could be beneficial if the project are overlapping,
as resources would be allocated more efficiently. Even within each of these
three types of mergers, every merger is specific. Hence there is no way to
grasp a general truth about mergers and their effects on innovation.

4 This idiom was introduced to the academic literature in the seminal contribution

Cunningham, Ederer, Ma (2021).
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This is the reason why the author focuses on the competition law
enforcement case studies (not only mergers) in the following chapters. Chapter
7 of the book reviews several negotiating consent decrees that mandate either
partial divestitures or licensing agreements, and follows the performance
of entities that were the recipients of divested assets or patent licenses. The
author claims that some of the divestiture agreements appear to have achieved
the objective of restoring innovation incentives that might have been lessened
by the proposed capital transaction, while others appear to have been less
successful. Again, there is no straightforward conclusion, but the author
provides a comprehensive and detailed list of conditions that increase the
probability of success of both partial divestitures and patent licensing.

Chapter 8 of the book discusses the antitrust case brought by the US
Department of Justice (DOJ) and several US states against Microsoft for
monopolising the PC operating systems market. This chapter also describes
cases brought by the European Commission (EC) that challenged Microsoft’s
conduct related to media players and workgroup servers, shedding light of
the two distinctive competition law approaches. In the US case, according
to the author, the court recognised the challenges of crafting appropriate
antitrust enforcement for a dynamic market characterised by strong
network effects, but it rejected the argument that the antitrust laws are
not applicable to firms that operate in the high-technology economy. The
court largely applied traditional antitrust principles, but it also carved out
differential treatment for linking software products when it, unlike the EC,
refused to condemn the tying of the Internet Explorer web browser to the
Windows operating system. The author believes that the consent decree
that ended the US litigation and decisions by the EC had beneficial effects
for software innovation by constraining conduct by Microsoft that would
exclude competition and by encouraging Microsoft to make its software
products interoperable with other products.

Chapter 9 of the book analyses investigations by the FTC and the EC that
addressed the display of Google search results for comparison shopping
services (CSS). According to the author, the case is much more controversial,
and it is no surprise that the US and EU competition authorities went in
the opposite directions. The reader is not quite convinced that the Google
case warrants the attention that is given to it in the book, definitely when
compared to the Microsoft case and its implications on innovation in high-
tech industries.’

5 This case described in the book should not be confused with the DOJ complaint

against Google to restore competition in search and search advertising markets
filed on 20 October 2020. The judge set 12 September 2023 as a tentative date for
the start of the trial.
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Much more interesting and relevant is Chapter 10, which addresses
competition policy regarding standards and the conduct of undertakings
that affects interoperability or compatibility. The author explains that two
or more systems are interoperable if they can communicate efficiently
with each other. He emphasises that interoperability is a sufficient but not
a necessary condition for compatibility and that interoperability standards
can promote innovation by allowing firms to specialise in components and
exploit economies of scale with the knowledge that their components will be
compatible with other components that together provide valuable services.
Nonetheless, there is a risk to competition considering that dominant firms
can exclude rivals by unilaterally promoting a standard that is not compatible
with products supplied by their rivals. Again, there is trade-off, which is
ubiquitous in the case of relations between competition policy and innovation.

The author recognises that for some the traditional focus of antitrust
enforcement on consumer welfare is obsolete and that it should incorporate
broader concerns, such as jobs, privacy, inequality, and the concentration of
political power. His view is that “including these ill-defined goals increases
the risk that courts and antitrust agencies will have too much discretion
to respond to political pressures, corporate lobbying, and personal biases”
(p. 235). Accordingly, Gilbert believes that the competition policy should
maintain focus on consumer welfare. The change should be only in the way
it is implemented: “Antitrust enforcement should evolve from being price-
centric to innovation-centric” (p. 235, italics in the original). Accordingly,
Chapter 11 of the book provides some recommendations, actually more like
some food for thought on how to accomplish that transition.

The first recommendation is that competition authorities should not
emphasise relevant market definition when analysing innovation and future
price competition. The recommendation is intuitive because it is unknown
what the product, i.e. the outcome of innovation, will be, what would be
its features and its substitutes, hence it is not feasible to define the future
relevant market. Furthermore, the author emphasises that conventional
approaches to market definition are generally not helpful for this analysis
of innovation, the outcome of R&D, because most R&D is not traded in a
market. Nonetheless, the author emphasises that this recommendation
does not mean that the relevant market should not been defined in all other
antitrust cases, as this procedure introduces commendable analytical rigor
to antitrust enforcement.

The second recommendation is that competition authorities should rely
on validated presumptions to assess the effects of innovation. Innovation-
centric competition law enforcement requires competition authorities to
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rely more on presumptions about the future effects of innovation that are
anchored by a rather extensive body of economic theory, empirical evidence
provided inter alia by many empirical studies, and corporate records and
testimony, especially regarding the presumptive effects of mergers on
innovation and future price competition. In the book the author provides
ample reference to both theoretical models and empirical studies focused
to the relations between competition and innovation. It should be useful for
decision makers.

The author further recommends that the competition authorities should
require evidence of the benefits of proposed mergers or acquisitions and
points out that competition policy would be more effective for the high-
technology economy if the competition authorities required evidence of
benefits of proposed mergers, or of other conduct that has the potential
to harm competition and innovation. His point is that in the high-
technology economy, the potential consumer harm from underenforcement
of the competition laws is at least as great as the potential harm from
overenforcement.

The fourth recommendation is that competition authorities should
increase scrutiny in the evaluation of acquisitions that eliminate potential
competitors, i.e., in cases of “killer acquisitions”. The point is that dominant
firms in the high-technology economy are adept at identifying competitive
threats and can acquire them in their infancy, before their targets achieve
a market presence that would trigger conventional antitrust concerns.
The author points out that many of these potentially harmful acquisitions
fall below the Hart-Scott-Rodino Act (HSR) value thresholds that require
reporting of the capital transaction to the US competition authorities.
The author recommends that the HSR thresholds be modified to require
reporting of acquisition targets with modest revenues if the acquirer is a
firm that dominates an industry.® Nonetheless there is a caveat to this
recommendation as the author emphasises that competition authorities
“should not presume that acquisitions of potential rivals are anticompetitive
if the expectation of acquisition by an established firm in a related technology
field is the motivator for innovation by the acquired firms in the first place,
provided that there are no other acquirers that would offer similar rewards
without the risk of anticompetitive effects” (p. 238).

6 The problem with this recommendation is that the legal concept of dominant

firm is foreign to US competition law, unlike to EU law, although the US
“monopolization” concept is similar to the exclusionary abuse of dominant position
in European competition law. In short, for adopting this recommendation, the legal
concept of dominant firm would need to be introduced into the US competition law.
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The author further recommends that the competition authorities not
require evidence of substantial foreclosure to prevent exclusionary conduct,
considering that innovation-centric competition policy should continue to
emphasise restrictions on conduct that excludes competition and therefore
allow firms to benefit in ways that are not the result of superior performance or
efficiency. Furthermore, the author points out that competition policy “should
apply a lower threshold than substantial foreclosure for anticompetitive
exclusionary conduct in industries with network effects” (p. 239).

The author’s sixth recommendation is based on his insight that compulsory
licensing is often an effective tool to promote innovation. The author claims
that compulsory licensing obligations in merger consent decrees appear
to have promoted patenting by firms that were the beneficiaries of these
compulsory licenses without significantly reducing patenting by the firms
that were compelled to license intellectual property or by other industry
participants. Nonetheless, the author warns competition authorities that
compulsory licensing should be used sparingly when addressing industry
dominance because it can diminish innovation incentives.

The author points out that one of the most challenging areas of competition
law enforcement in the high-technology economy is the evaluation of
incremental innovations or product designs that allow a dominant firm
to maintain a monopoly or extend it to related markets, but also benefit
consumers. His seventh recommendation in the book is that the truncated
rule of reason analysis is useful to assess allegations of anticompetitive
incremental innovation. The author claims that under this approach, product
designs and other innovations should escape antitrust condemnation if
they offer substantial improvements and are not accompanied by other
exclusionary conduct that does not have procompetitive benefits.

The following recommendation in the book is that competition authorities
should evaluate the effectiveness of remedies for innovation and should not
hesitate to impose harsh remedies, including structural divestitures, if they
are warranted by the expectation of harm to innovation or future competition
that cannot be satisfactorily addressed with more moderate measures. The
author admits that there are no systematic studies of the performance of
remedies that address innovation concerns and that his book offers some
anecdotes, but that they paint a mixed picture. The reader is somewhat
sceptical regrading this recommendation, especially structural divestitures,
a remedy that has the impact precision comparable to carpet bombing in the
Second World War.

The final recommendation starts with a question many in the USA would
like to get the answer to - “Should antitrust enforcement break up big tech?”
In a nutshell the answer is “Be careful!” The author points out that breaking
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up these firms does not necessarily imply that their successors would have
greater interest in protecting consumer data or that regulators would have
an easier time controlling abuses of privacy - the two greatest concerns
that are on the fringe of competition policy - if more firms compete for the
attention of consumers and advertisers. Furthermore, the author claims that
divestiture would require the determination of the boundary lines for the
divested components and enforcement oversight to prevent the component
parts from crossing into prohibited territories, and “it is questionable
whether unscrambling these eggs would have procompetitive consequences”
(p- 243). Moreover, the author claims that if a divestiture separates activities
with powerful network effects, the forces that enable a tech platform to
sustain its dominance would tend to recreate a new dominant firm after the
breakup. Having in mind all the caveats the author provided, on the topic of
braking up big tech firms, the reader is tempted to jump to the conclusion
“Do not even think about it!” They should not. “Be very, very careful about
it”, seems like a fitting conclusion.

The final sentence of the book is telling: “The lessons are not simple; more
needs to be done to understand the proper role of antitrust enforcement
in promoting innovation for the high-technology economy” (p. 244). This
sentence demonstrates the character of the book. It is an honest and open
report of a step-by-step exploration of uncharted territory. It is an open call
for more research and for acquiring more knowledge in the field and better
understanding of the world of competition and innovation. It is a plea for
very careful consideration of the competition law reform and cautious moves
in that (mine)field, taking into account that there are trade-offs on virtually
every of its corners. It is quite refreshing, especially compared with some
recent contributions by authors with academic backgrounds, which resemble
military orders for the charge against the enemy in a decisive battle.

The book provides both a solid academic foundation and vibrant
adjuration for wisdom for the reform for competition policy in advanced
economies, such as the US, whose economy is on the technological frontier.
The question is to what extent the findings of the book are relevant for the
competition policy in countries with not so advanced economies, those that
are far away from the technological frontier, in which technological progress
is based on imitation rather than innovation, and whose economic growth is
based primarily on investments (accumulation of production factors), rather
than improved efficiency of production factor utilisation due to technological
progress. It seems that, after all, this book is somewhat relevant for not
so advanced economies, particularly those that are in the middle-income
convergence trap, where competition policy should facilitate transformation
from investment-based to innovation-based economic growth (Begovic,
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2018). Although the recommendations in the book are tailored to the USA
and are fully relevant for other advanced economies, the considerations
in the book provide a fertile ground for considerations about improving
competition policy in countries that are not close to the technological
frontier, especially those that are in the middle-income convergence trap,
considering that the way out of the trap is the creation or at least the
enabling of incentives for innovation.

It is sheer intellectual pleasure to read this book. But it is not easy to get
through. Not because it is badly written, on the contrary, but because it deals
with complicated issues and complex phenomena, hence the reader needs to
be focused all the time and must make a substantial effort to grasp the ideas
and follow the authors argumentation. This is not a simple task. Perhaps
these traits of the book could make people from the competition authorities
give up halfway through and not to read it to the end. They should refrain
from doing that - for the sake of all of us consumers and our welfare.
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This is an excellent book that provides a brilliant and well-researched
study of the consumer credit clauses stipulated in Swiss Francs (CHF). The
authors are two well established experts in the field, Emilia MiS¢eni¢ and
Silvija Petri¢, who must be highly congratulated for their thought-provoking,
scholarly and comprehensive work, as they have succeeded in contributing
in-depth research on this very intriguing topic and have managed to publish
an exceptionally well written and critical study. The book raises several
essential consumer law questions in relation to the highly problematic
field of consumer credit agreements. The adequate and efficient regulation
of consumer credit contracts seems to be one of the greatest challenges
posed to the consumer law and policy. One must not forget that the recent
global financial crisis of 2008 was partially caused by consumers entering
into credit agreements that they could not repay. Still, even after the end of
the financial crisis, the regulation of consumer credits has remained highly
problematic despite some attempts to improve the regulatory landscape.

This issue became obvious some years later, as soon as the first new
major problem occurred, the dramatic surge of the Swiss franc. In January
2015 the Swiss National Bank changed the foreign exchange rate of the
Swiss franc (CHF) against the Euro and American dollar - something that
was completely unexpected. As a result, the Swiss franc rallied a massive
30% versus the Euro and 25% against the US dollar. Although one might
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think that the introduction of this change is something that would have little
to no effect on European consumers, unfortunately the truth was different as
many consumers had concluded their credit agreements in CHE.

Consequently, this decision of the Swiss National Bank led to substantial
repayment troubles for households with outstanding CHF-linked debt.
Numerous consumers committed to these types of loans, as they had
initially been advertised by some bankers as offering “very favourable rate
to the consumers”. This was the case in particular with consumers coming
from Southern and Eastern Europe: both in countries which are EU Member
States (e.g. Croatia, Hungary, Poland) and those that are not (e.g. Serbia,
North Macedonia). For example, only in Poland, it is estimated that around
half a million consumers were affected by this sudden surge in the CHF
exchange rate.

Depending on the country, consumers have started different actions
aimed at mitigating their losses, political responses of the governments
have differed and many cases were brought by the national courts. Some
of these cases ended up even before the Court of Justice of the European
Union, primarily in the context of the interpretation of the relevant rules
of EU Directive 93/13/EEC on unfair terms in consumer contracts and EU
Directive 2005/29/EC on unfair commercial practices as transposed in the
national legal systems.

It is precisely this entire exciting, but also sad story, involving the
consumer credit agreements concluded in the CHF, that is the main topic of
this excellent book that has managed to provide an excellent examination of
all legal issues. The focus of the study is on one particular jurisdiction, i.e.
how the problem with consumer credits stipulated in CHF was addressed in
Croatia and what measures were taken to address the challenges that tens
of thousands of Croatian consumers faced: their consumer credit agreement
suddenly became much more onerous and therefore the repayment much
more problematic. Primarily due to the number of affected consumers,
the Swiss franc agreements became not only a legal, but also an important
political, societal and economic problem, as explained so well by the authors
of this book.

Besides analysing the Croatian example, the authors adopt a robust
comparative approach and engage with the European perspective enriching
this excellent study and making it more academically appealing. What is
particularly interesting is the explanation of the “dialogue”, or sometimes,
rather lack of dialogue and proper understanding between, on the one side,
the Croatian law, Croatian courts and lawyers, and, on the other side, the
European law, the Court of Justice of the European Union and its case law.
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Each of the book’s chapters examines a particular aspect of the
consumer credit agreements concluded in CHF. Accordingly, the authors
start by explaining Croatia’s obligation to comply with EU law and the
acquis in the area of consumer protection and what this means in practice
- something that the national authorities of Member States sometimes do
not properly understand. The next chapter critically examines the Croatian
legal framework for consumer credit agreements, which is then followed
by a very innovative chapter that provides an exceptionally clear picture of
how consumer credit agreements are concluded in practice in the banking
sector.

The following chapter takes a more focused approach on the (il)legality
of specific contract terms in consumer credit agreements stipulated in CHF,
which is followed by a critical and constructive discussion of the Croatian
case law in this area. Once again, this part of the book takes a very practical
approach, which is something particularly outstanding in this book - that
the authors do not limit their legal analysis to the black letter law, but take
into consideration a more practical perspective, primarily the approaches of
the courts in their related jurisprudence. Last but not least, the final chapter
addresses the particularly problematic question of the legal consequences of
unfairness of contract terms in CHF credit agreements. This is an issue that
the Court of Justice of the European Union has been attempting (not very
successfully) to clarify and resolve in its numerous cases dealing with a wide
range of types of unfair contract terms during the past decade.

Throughout the book, the legal focus is on the two most important
European and Croatian sets of rules on consumer protection - the provisions
on unfair contract terms and the rules on unfair commercial practices
- which provide extensive protection to consumers in consumer credit
agreements. However, the authors have put this entire problem not only in
its legal context, but also in its fundamentally important political, financial,
societal and economic contexts, as it is noted that in Croatia the Swiss franc
credit agreements have led to some (unsuccessful) legislative changes,
political responses, as well as major international investment disputes and
the involvement of the European Court of Human Rights. An excellent (and
a very brave!) element of the book is the identification of all the case law
shortcomings, the legislative actions and business activities of the banks that
have occurred as a result of the Swiss Franc problem, which is something
that should be particularly noted.

All in all, it is my conclusion that this is a well researched and well written
book which is a must read for every legal scholar, practitioner and judge
interested in the issues of consumer law, and in particular in one of the most
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problematic, if not the most problematic fields of consumer law, at least in
the Eastern and South-Eastern Europe. [ would also recommend publication
of the translated version of this book in English as this would provide access
to its very important findings to a much wider group of readers and lead to
a better understanding of this complex and actual topic.
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Cnawuh, bojan. 2020. [Ipupoda u demepmuHarme cydujckoe
mymaversa npasa. beorpapa;: llpaBHu ¢aKyiTeT YHMBep3UTeTa
y Beorpagay, 190.

Teporba 0da je cydcka npecyda 3acHO8AHA HA 30KOHY
3Hauu camo mo da ce ApicU OK8UPA KOju 3aKOH hpedcmassva;
mo He 3Ha4u 0dd je pey o jeduHoj Mo2yhoj uHOUBUJYaIHOj HOPMU...

XaHuc Kenzen!

Hajmo3naTuju mpuMep y TeopHju mpaBa Koju Tpeba Jla yKake Ha CBY CJIO-
»KEHOCT Cy[IMjCKOT OZJIyYMBamwa jecTe XapTOB NPUMep ca BO3WJIMMaA y mnap-
Ky.2 3aMHUCJIUMO JIa TIOCTOjH jeHO, Ha MPBHU MOIJIe, BPJIO je[HOCTABHO Ipa-
BUWJIO: 3abpameHa cy Bo3uJa y napky. Mcnopsa fiesnyje na npaBuJo He MOXe

Capagnuna y Hacrasy, [IpaBHu dakynrer YHuBep3suTtera y beorpazgy, Cp6uija,
mila@ius.bg.ac.rs.

1 JenaH op Hajsehux JonmpuHOca mpaBHO] Teopuju XaHc Kessen je gao ujejom

0 CTYIHEBUTOCTH, OAHOCHO XHjepapXHUjCKOM YCTPOjCTBY IpaBHOr cucTeMa. Mnak,
HopMaTuBM3aM XaHca KenzeHa HUKaZia HMje mnojpasyMeBao (HOPMaJUCTUYKO
cXBaTakbe NMPaBHOI TyMayerba. 3a Hera je BUILA HOPMAa OKBUD, a He NPELMU3HO
ynyTCTBO. Bullle HopMe ofpehyjy HauuH cTBaparba HUKUX HOPMH, aJld HE U HbUXOB
cazapxaj. 3ato KeszeH cmaTpa JAa je cBaka MpuMMeHa HOPMHM VjelHO U CTBapame
HOPMHU U [ia je HeoapeheHocT npaBa He3ao6uasHa (Kesnsen 2007, 66).

2 [Ipumep je npBU NyT 06jaB/beH Yy XapTOBOM WIAHKY KOjU je 3aMUILJ/bEH Kao

O/ITOBOP MpPaBHUM peajucTuMa. UnaHak je usumao 1958. rogune y Harvard Law
Review (Hart 1958). HaBogHo, uzeja 3a Taj mpuMep je HacTala NPUIMKOM YUTamba
oanyke cyauje Xoamca u3 1931. roauHe, y Kojoj je TBpAUO Aa aBUOH HUje BO3UJIO
(McBoyle v. United States). Mek60j1 je TpeBO310 aBHOH 32 KOjU je 3HAO /i je YKpaieH
Y TY>KWJIALL je IOAUrao ONTYKHUIY Ha ocHOBY The National Motor Vehicle Theft Act,
KOjUM ce peryJidlie KaXKthaBakbe Y C1ydajy Kpahe MOTOPHHUX BO3UJIA KOjU 3a CBOje
KpeTamwe He KopucTe npyry. Cyauje cy Mek6oj/1a ocsi060411e ONTYKHULEe TBpAehu
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OUTH jeJHOCTAaBHUje U Aa cyauje Hehe uMaTy MHOrO mpo6JeMa ca nmpume-
HOM TOT NIpaBuJia. YKOJIMKO [OCTOjHU BO3WJIO Y TMapKy, IpaBUJIO je NpeKplle-
Ho. Wnak, 3aMuc/avTe cUTyalMjy y Kojoj y Mapk ysase aMOysaHTHa KoJa
3aTO IUTO je HEKOMe Y NapKy 1no3suio. [la 11 aM6y/aHTHA KoJla Kple JAaTo
npasuyio? OAroBop je HECYMHUMBO NO3WUTUBAH. AJM, a JIK je ONpaBJaHO
Ka3HUTH JieKapa KOjHU je paBUJIO NPEKPILHO Jja 6 HEKOMe CIAacHo KUBOT?
Wan He MopaMo 3aMHUIL/bATU TAKO U3y3eTHE OKOJIHOCTH, LITA je ca eJeK-
TPUYHUM OMLHMKJIHUMA Y NAapKy WJU ca caZa BpJO NOMyJapHUM eJleKTPU4-
HUM TpoTuHeTHMMa? Jla iu OHU cnajajy y Bo3usa? Haw umaruHapHu cyguja
Koju Tpeba Ja MpUMEHU HOPMY TaKo [Jl0J1a3H [0 MHUTama: LITA je BO3UI0?
AKO 3aKJby4UMO Jia je BO3UJIO CBe LITO WJe Ha MOTOPHU NOTOH, Jia JIM OHJA
Jledju aytuh ca MoTopoM Kpuiu Ty 3a6paHy? Kao ucnomoh y npecyhuBamy,
Halll MMaruHapHHU CyAvja MOXe /ia Ce OKpeHe U TpaKemy LIN/ba KOjHU je 3aKo-
HOJlaBall MMao Ha YMy Ka/ia je 3a6paHy II0CTaBHO U Jla HAa OCHOBY HHTeHIIHje
3aKoHogaBla npecynu. llTa je 3aKoHoAaBall »ejieo Ja MOCTUTHe TOM 3a-
6paHOM? YKOJIMKO je I[iJ/b TOT MpaBuJIa Jja ce CIpedu OyKa y MapKy, OH/a je
BOXHba Ta JiBa eJIeKTUPYHa IIpeBO3Ha Cpe/iCTBa [J03B0J/bEeHa, a/ld aKo je Liu/b
HOpMe Jila ce 3alUTUTe Jella, JONYLITeHOCT Kopullihiewa U eJeKTPUYHOT
TPOTHHETA U eJIeKTPUYHOT GUIIMKJIA NocTaje ynuTHa. Takobe, BpJio onpas-
JlaHO Ce MOXe TNIOCTaBUTHU NUTalke Ha OCHOBY 4era Cyfiuja Moxe Ja ofpeJu
IIM/b HOPME, OJJHOCHO MHTEHLU]y 3aKOHO/aBla Aa 61 3HA0 Kako Jja HOpMy
npuMemyje?

Taj BpJ/1o jeAHOCTaBaH NMpUMep HaM IOKasyje CBY CJIOXEHOCT CYAUjCKOr
nosusa. Cyujcku mocao He MOXe Jla ce CBeJie Ha Jle[yKLH]y, TAe cyfuja nUMa
33/laTaK Jla Mawy nNpeMucy (YyTBphHeHO UUMHEHUYHO CTake) MOJABeJAE IOJ
Behy (3aKOHCKY HOpMY) U AoHece npecyay. [lpuposa cyaujckor TyMmayema
Y KpUTHKa TaKBOT CXBaTaka CYAUjcKe aKTUBHOCTU TeMa je CnauheBe HOBe
KIbUTe, a I[JIaBHA Te3a ayTopa je Jia CyAuje HUCY IyKa ycTa Koja u3rosapajy
c70Ba 3aKoHA Beh mojeAMHIM KOjU BOJbHO OJJIy4yjy O 3HA4YEHYy NPaBHOT
TeKCTa.

Bojan Cnauh je roToBo LiesIOKyNaH A0cCaJallilbd HAyYHU OMYyC MMOCBETHO
TeMU TyMadewa Npasa. IberoBa Marucrapcka Te3a ce TH4Ye IpaBHE HU
nonmutuike ¢unosoduje nparmMarusma llona /ljyuja, a werosa AOKTOpCcKa
Te3a 6aBU ce TyMauemeM MpaBa y OKBUPY xepMeHeyTuke EmMuiuja betwuja.
[Ipema JonpuHOCY IPaBHOj TEOPHjH, HheroBa HajHOBHUja Kibura [Ipupoda u
demepMuHanme cydujckoz mymavyera npaea, Koja je u npejMeT OBe KpH-
THUYKe aHa/IM3e, BEPOBATHO je W HajsHayajHUja. Ta kwura Huje nocBeheHa

Jla ce MojaM BO3WJIO U3 TOT 3aKOHA He OJJHOCHU Ha aBHOHe. 3a BUlle UHOpMaLHja
Buzietu: McBoyle v. United States, 1931. https://supreme.justia.com/cases /federal/
us/283/25/, nocnepwu npuctyn 1. HoBem6pa 2021.
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caMO MpaBHUM TeopeTHyaprma Beh W nmpaBHUIMMa NpakTU4YapuMa, a U
MIUPOj CTPY4YHOj my6sinnu. CaM HeH MoYeTakK yKa3syje Ha TO /A ce mpej 4u-
TaoueM Hajla3u 3aHMMJbUBO LITUBO: ayTop Hac nozaceha ga je cBe u3bop u
Jla cMo ocyhenu ga ofuiydyjemo. U ofsiyka a ocTaHEMO MAaCUBHU WJIHM 1A HE
JIOHECEMO OJIJIyKy — TakoDhe je oasyka.

Kmura je noge/beHa Ha NeT LieJIMHA. Y TPBOM IOIVIaB/bY ayTop Jaje [o-
6ap mpersief CBUX MCUXOJIOUIKUX U APYTHX UCTPAKUBamba O OJJIyYHUBaY
U ycpeacpebyje ce Ha TeopHuje OAJY4YHMBama. 3a PA3IUKYy OJf KJIACHUYHUX
TeopHja OAJyYHWBama, Koje Cy IOCTyJupaje WJAeaJUu30BaHOr IOjeJUHLA
KOjU yBeK U 6e3 M3y3eTKa MOCTyla ca LU/bEM Ja MaKCUMU3UpPA COINCTBe-
Hy [OOUT, Yy CaBpeMeHHUM TeopHjaMa O/ilydMBaiba Koje ayTop LUTHpa
yCTaHOBJ/bEHA Cy OpOjHA O CTYyIama 0J paHuje NOCTyJUpaHe palMoHaIHO-
CTU NPUJIMKOM JOHOLIema OAJIyKa. M3 nepcrnekTuBe caBpeMeHUX TeopHja
OJl/y4MBatba, JIOHOIIEekhe CYOONTUMATHUX OZJIYKAa Ha OCHOBY Pa3IMYUTHUX
JIMYHUX U KOHTEKCTYa/IHUX OrpaHUYema IOojeJUMHIa [I0Ka3yje ce Kao Ipa-
BUJIO, 2 He Kao U3y3eTaK. JeJjJaH 0/i Haj3aHUMJbUBUjUX NpuMepa o (He)paru-
OHATHOCTH CY[IHjCKHUX OAJIyKa Koju Crauh npenpryaBa y KHbU3U jeCcTe 0HAj
0 yTHUILAjy 6JM3KMHE May3e 3a pyyak Ha OJJYKYy CyAHje 0 CMalbUBamby Ka3He
3aTBOpa: IITO je Iaysa 6JMKa a Cy/idja IJIaIHUjU, TPOIleHaT O/JIyKa KojuMa
ce CMambyje KasHa Ipu6JIMKaBa ce Hy/lin.

Y ApyroM morjaBJby ayTop ce 6aBH OJJyYMBarbeM Ha OCHOBY IpaBHJIa
Y aHa/IM3Mpa Ha KOjU HAYMH NpaBU/a PYKOBOJeE MOHAallawkeM MOjeUHIa,
THUMe LITO MOCTajy pas3JiosH 3a Jabe Jesame U OfJy4uBame. AyTop NpHU-
TOM HarJialllaBa IIpaBHa IIpaBuJa, Koje Ha3uBa popMalM30BaHe YKOPEHeHe
HOpMaTHUBHe reHepanusanuje. Cy6jeKTH oJJIydyHMBamkba Ha OCHOBY IpaBH-
Jla Cy TMM IpaBUJIMMa Be3aHU. YNIpaBO Ta Be3aHOCT NpaBUJIMMa Tpeba-
JIO 6 Jja CMamH, a MOXEJ/bHO je U Ja eJMMHUHUIIE Be3aHy palMOHAJHOCT
Y KOTHUTHBHE INpejpacy/ie Koje IOCTOje Y CBaKOM OAJy4YMBamwy. Tako Hac
ayToOp HABOAU Ha NMOMMCAO O ONPaBAAHOCTH PopMau3Ma, Yuje OCHOBHE
ujieje npejcTaB/ba y TpeheM noriasmby Kibure. PopmasnrsaM je TpeHYTHO
JOMMHAHTHA HJeoJIOTHja O TyMadeky Ipasa. IlpeMa Toj Teopuju mnpas-
HOT TyMaudema, MOCTOjH jelHO U CaMoO jeZJHO MCIPaBHO 3Hauyere NMPaBHOT
TeKCTa M cyAuje Tpeba fAa ra npoHahy U Ha OCHOBY Hbera JOHecy OJJIy-
Ky y NOjeJUHa4YHUM cJydajeBUMa. OrpaHu4yeHa palMOHAJIHOCT JbYAH je
npeBasubheHa nocrojambeM GopMaJHUX IPaBUIIa, allM Ja JIU je 3aUcTa TaKko?

3 Jow jesHO 3aHMM/BMBO HCTpaXKHBaMbe KoOje ce GaBu (6u3apHUM) paKTopuMa

KOjU MOT'y Jja yTUYY Ha CYAHjCKe OJLIyKe THYe ce 6JM3MHe poleHJjaHa OKPUBJbEHOT
NPUJIMKOM H3pHIlatha KasHe. Y THUM C/ydajeBUMa Ka3He cy MHoro 6jaxe (Chen,
Phillipe 2020). ¥ cprickuM npaBHUYKMM KPyroBUMa BJaJila MUT Jia CyAuje Hajosiaxe
KasHe U3puuy npe HoBy roirHy U HOBOTOJUILIbE NPA3HUKE.
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Tom nutamy je noceeheno cienehe, 4eTBpTO Morsiassbe. 3awITo je dpop-
MaJIMCTUYKHU MPUCTYN norpeuiad? OCHOBHU apryMeHT je Ja je cyAujcKa oj-
JIyKa O 3Hauely NpPaBHOI TEKCTAa BOJbHA M CTBapaJsiadyka M [Ja je Cy[ujCcKo
TyMademe 3alpaBo ayTOPUTATUBHO OAJIYYHBakbe 0 HOPMAaTUBHOM 3HAYewhy
npaBHOr TekcTa. [IpaBHa mnpaBu/a HUCY JOBOJbHA JAa GU ce NpejBUAEO
HUCX0J crnopa. AyTop 3akJ/bydyje Aa CyAuje HUCY CaMO CTBapaoLU Ioje-
JUHAUYHUX NPaBHUX HOPMHM WU NPUMEHHBAYM OMNIITHUX NPaBHUX HOPMH
Beh cayyeCHHMLM y CTBapamby ONIITHX NPAaBHUX HOPMH HA OCHOBY TeK-
CTOBa M3BOpa NIpaBa. Y NPUJIOT TOj, 32 JIOKaJIHU U IJI00a/JHU NPaBHUYKU
KOHTEKCT INPUJHUYHO CMeJIoj TBPAH, ayTOp HaBOAMW TPU NPUTOBOPa, Koje
jelHOM pedjy Ha3uBa NpuUroBopuMa HeozapeheHocTu npasa. [IpBu mpuro-
BOp je MPUroBOp M300pa cyAuja: Cyauje oAJydyjy 4aK U KaJa CBOjy OJJIy-
Ky NMpPeACTaB/bajy Kao jeAUHW MOTYNH MCXOJ TyMadera MpPaBHOT TeKcTa. Y
NPUTOBOPY HeoApeheHOCTH je3rKa UCTAKHYTO je /1a je je3UK KOjUM Ce MpaBo
CJIY>K{ YBeK HeNnoTNnyH. HenmoTnyHoCT ce 0fHOCK Ha TO IITO NIpaBHA MPaBHU-
Jla YKJbY4yjy WJIM UCKJbY4yjy NpeBUllIe CUTyallMja Ha Koje ce OJHOCe UJIY Ha
TO UITO IOCTOjU HEKU 0GJUMK CEMAaHTHUKe HeoJpeheHOCTH UK 360T mpaB-
HUX NPa3HMHA U KOHJIMKaTa M3Bopa npasa. Tpehu npurosop je npuroBop
HepasJIMKOBama TEKCTAa HOPMe U HOpMe, Y KOjeM ayTop MokKa3yje /ja IpaBHU
TEeKCT HUje UCTO IITO U IPaBHA HOpPMa U /Jia je HOpMa 3Ha4yeke [IPaBHOT TeK-
CTa KOje ayTOPUTAaTUBHO YTBphyje cyZjlja aKTOM CBOje BOJbeE.

Hajsan, y neTom nor/jaB/by FOBOPH Ce O OCHOBHHMM IOCTaBKaMa aHTH-
dopManr3Ma, Kao aTepHATUBHOj TEOPUjU O NPUPOJAH CYAHUjCKOT TyMadera
K0joj ce mpeBa3uJiaze rpeuke ¢opmasusma. AyTop 3acTyna Te3y JAa Ta
TeopHja BEpPHO OCJMKaBa NMPUPOAY CYAHjCKOT OAJy4YMBama. AKO NpHUXBa-
THUMO ayTOPOBY Te3y Jia je aHTHUPOpMau3aM HCIpaBHA TeopHja O NpaB-
HOM TyMauely, HaMehe ce nMuUTamwe Ja JM TO 3HA4M Ja CyJuje OJJyKe J0-
Hoce npou3Bo/bHO? OAHOCHO, YKOJIUMKO UMajy ca10604y Aa 6upajy usmeby
BUIlle NOTEHLMja/THUX 3Hauyerma NPaBHUX TEKCTOBA, KaKO IbHUXOBe OJJIyKe
HHUCY XaOTHYHe U HeyjeJHaueHe? AyTop Hac He ocTaBJba 6e3 OAroBOpa U y
HocJellbeM Jiesly NMeTOr INoIVIaB/ba FOBOPU O JleTepMHUHAHTaMa Cy[UjCKOT
TyMauyewa npasa. To je 1 HAjOpUTHUHAJIHUjU U HAjBpPEHUjU €0 KibUTe. Ay-
TOp pasJ/IMKyje TpU BpPCTe AeTEPMUHAHTH CYAHUjCKOI TyMademwa: HOPMaTHB-
He, HHCTUTYLMOHA/He U enucTeMHdke. HopMaTUBHUMM JeTepMHHaHTaMa
ayTop HUje MOCBETHO MHOT0 MpoCTopa, Te Hac ynyhyje Ha mpakcy Bpxos-
Hor kKacauuosor cyza (BKC). Y oxkBupy MHCTHUTYLHOHA/JHUX JleTepMHUHAH-
TH pasJjiMKyjeMo Iojesy BJACTH U ofHoce usMeDhy cynoBa. Enucremuuke
JleTepMUHaHTe Cy OHe KOje NMOTHUYY 0J eMCTeMUUKHUX ayTOPUTETA, & TO CY
Hajuyemthe npodecopu npasa. Te JeTepMUHaHTe Cy yjeJHO U OGJMLY UHCTH-
TYLIHOHa/JIHe KOHTpoJe Koju oMoryhaBajy cTaGMJIHOCT y NpUMeHH NpaBa U
06e36ehyje npaBHY CUI'YPHOCT y CaBpeMeHUM NPAaBHUM CHCTEMUMA.
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Mpukasu

HepocraTak oBor fesia je To mTo o6pajia TeMa mocraje cBe Kpaha kako ce
NpUOJIMKaBaMo Kpajy Kibure. HajBakHUjU U HajOPUTHHAIHU]HU J1€0 KIbUTE,
OHaj KOjU TOBOpPH O JAeTepMHHaHTaMa Cy[UjCKOT OJJIyYMBama, 3ay3uMma
caMmo 33 cTpaHe, IITO YXUHU CaMo MeTUHY KibUre. PeljiMo, NUTama 0 Helpas-
HUM HauMHUMa TyMadeka [paBa caMo je JOTAaKHYTa, HaKo CMO CUTYPHHU Ja
ayTop MMa joll MHOTO UITOUITA Jia foZa Ha Ty TeMy. CipaM BaXKHOCTU TOT
Jlesia KibUre, Tpebaio My je IOCBETUTH Bulle mpocTtopa. Ha camom noueTky
KIbUTE ayTOp HaBOJH /la je 0Ba KhbUra HEKa BPCTa yBO/Ja 3a jeAHo Behe feso
Ha eHIVIeCKOM je3uKy Institutional Control of Legal Interpretation, koja Tek
Tpeba aa 6yfe ob6jaB/beHa. O4eKyjeMo [la Y TOM H3Jamy Oyay JeTabHUje
paspabeHe TeMe Koje OBOM H3/Iakby HEJOCTA;]y.

[IpesHOCT OBOT JeJsia je HajcaBpeMeHUja JUTepaTypa U U3 CBeTa Ipa-
Ba U U3 00JIaCTH TeopHuja OAJYYHBaHa, KOja je aHaJM3HWpaHa 06jeKTHUBHO
u kpuTuuku. Takohe, ayTop /laje 3HaUajHe ay3uje U OCBPTE HA TPEHYTHA
JlelllaBaba y CBETY U MOIyJAapHYy KyJATYpy Te Ha TpeHyTKe 3a60paB/baMo Ja
je y nuTamy npaBHU4YKO THBO. Cnanh 3aucra ycrnesa Aa Hac yoeau ja Ha
CyZiMje ¥ Ha UCXO/| ’bUXOB€ OJJIYKe yTHUY€e UYNTAaB HU3 paKTopa 0 KojuMa HeMa
HU peyd y 3aKOHCKHUM TekcToBuMa. [loce6HO he 6UTH 3aHUMJ/BUBO BUJIETU
Ha KOjU Ha4yMWH CyAuje JA0XKHWBJ/baBajy OBO [ieJI0 U Jia JIU Ce CJaXy ca OCHOB-
HOM H/I€jOM KHbUTE jep je ,3BaHUYHA“ TeopHja 0 Cy[UjCKOM OJIJIyYUBaABY U
Jla/be GopMaMCTHUKA, a CyAuje 3AYIIHO Herupajy CBOjy yJIOTy y CTBapamy
npasa.

TyMaueme npaBa je akTUBHOCT Koja ce 0/iBHja y oJpeheHoM JIpylITBEHOM
KOHTEKCTY — y oApeheHOM NpaBHOM cHcTeMy, ¥ oApeheHOM MOJUTHYKOM
cucteMy Uy oapeheHoM ApywITBY. [ pylITBEHU KOHTEKCT HECYMEbUBO yTHYE
Ha TO KaKBO 3Hayeme Cyiuje IPUIIUCYjy IpaBHUM TeKCToBUMa. Mnak, npas-
Ha HayKa ce Hajyelihe He 6aBM TUM HellpaBHUM yTHIajUMa Ha CyAHjCcKe Of-
JIyKe U Herupa Hx, a OBa KmHra je Kopak ka ToMe. OHa je fo6ap npumep
capajime IIpaBHe HayKe ca 0CTa/MM JAPYLITBEHUM HayKaMa U IoKas3aTeJ/b Ja
jeilHa Apyroj MMajy MHOIO 1ITa Ja IOHY/Ze — a CBe Ca LiU/beM JoJiaXema [0
UCTUHUTUX HAayYHUX Ca3Hama.
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/CERhAHA

Jip Ao6pocas MUJIOBAHOBU'R"

APAro/bYb KABPAH (1933-2021)

[TowrroBanu u aparu Koko, Jlonuue, [laBje U JacHa, gpare KoJeruHule
U KOJIETE,

HenaBHo cMo octanu 6e3 /lparosby6a KaBpaHa, yBaxkeHor mpodecopa,
CTpy4YHhbaKa CBETCKOI IJlaca, BEJUKOT CIOPTUCTe, MyApPOT U Aparor 4ose-
Ka u3y3eTHUX ojJinka. PoheH y Beorpaay, npodecop KaBpan je oapacrao
y OKpYXXemy Koje je IpeJcTaB/bajlo CBOjeBPCHY KOMOUHALHUjy 0QUIUPCKOT
pelia u AUCLUILIMHE, TpebUbeHe YMEeTHOCTH, aJiBOKaTcKe npodecuje... CBU
TH aCleKTH, 3ajeJHO ca crielluPpUIHOM CHAroM HheroBe JIMYHOCTH, U3HEAPU-
JIU Cy YOBEKA HEBEPOBATHOT CIlJIETA 0COOMHA U U3Y3eTHOT CTUJIA U YCMepH-
JIU r'a Ka BeJIMKUM JIOCTUTHYhHMa y, TpeMa HEKMMa, HECTIOjUBUM 06J1acCTUMA
>KUBOTA.

Hmao cam Ty cpehy, yacT u 3a/l0BOJbCTBO Ja OyZeM HeroB capaJHUK
Ayxe of, Tpu AeueHuje. O npodecopy KaBpaHy Moxe ce rOBOpUTH BeoMa
JYyTo a Ja ce IpUTOM MCKaXke caMO MaJlv [le0 HelrOBUX JparoleHux, ycnem-
HUX, )KUBOIIMCHUX, y30yJ/JbUBUX U PACKOIIHUX >XKUBOTHUX HCKycTaBa. [lie-
HHO je Kao 0co6a, UMao je peTKy CIIOCOOGHOCT Aa pasyMe JbyJie KOju MOTHU-
4y U3 BEOMa pPa3/JIMUYUTHUX OKPYXKeHa, [la UX NMOACTHYE J1a JOCETHY U mpehy

PenoBuu npodecop, [paBHu ¢akynter YHuBepsurtera y Beorpaagy, Cp6uja,
bata@ius.bg.ac.rs.
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rpaHHLe CBOjUX CHOCOOHOCTH M Jia UM HeceOUYHO moMaxe. PacmoJsiarao je
He3aMHUC/IMBUM 3HaWbUMa U3 HajpasMYUTHjUX o6sactu. UMao je gap ga y
HajC/I0’)KeHUjUM CUTYyallljaMa OCTaHe MUpaH U Jja pelly pobyeMe Ha ONTH-
MaJiaH HauyuH. [loce/j0Bao je BeJIMKY NCUXUYKY U PU3UUKY CHAry, KpacHJIU
Cy ra GOpWJIAaYKHU AyX CIIOPTHUCTE, aJIU U CHaXKHe eMoldje. buo je yoBek u3-
y3eTHe UHTEeJIUTreHIluje U UCTUHCKU JInJep y cBeMy LITO je paauo. Umao je
HapOYHUT Ta/leHaT 3a XyMop. /byau cy ra BoJjieJid U IOLITOBAJH.

Koko, Jlonuue u [laBJie, npe npuka3vBama NpodecuoHaNTHUX AOCTUTHYyha
npodecopa KaBpaHa, KeslUM Jja KaXKeM Jla Me je ToceGHO JUPHYJIa eroBa
CBECT O 3HAuajy MopojvIe. YBEK je JIMYHUM NPUMEPOM MOKa3WBa0 KaKO
Tpe6a OPUHYTH O CBOjUM HajosmkuMa. Takohe, yBeK 6M Me UCKPeHO pasy-
Meo U NOoJpKaBao KaJa caM MOopao a OJJI0KHUM HeKU 110cao U3 NOPOAUYHUX
passora. To je peTka 0co6MHA jep MHOTH JbY/i1, HAPOYUTO aKo Cy npodecu-
OHAJTHO YCIIEIIHY, 3a060paBe /13, OCUM KapHjepe, IOCTOje U Apyre 3HaYajHe
BpeaHocT. [Ipodecop je uMao cpehy Aa A0KUBU ycIexe CBOje Jelle U Ja ce
pajyje y urpu ca CBOjUM YHyLlMMa.

CnopToBH, @ HAPOYUTO Becsame Yy KOMe je 0OCTBapuo U3y3eTHe pe3yJTa-
Te, 6UJIU Cy BeslMKa Jby6aB npodecopa KaBpaHa, Kojy je ycrneliHo npeHeo Ha
CBOjy Aelly Koja cy Takohe JOCTHUIJIa CHEeXKHe BPXOBe Y CKHUjamby U mobehuBana
cekyH/ie y 6aseHy. CIOpT My je IPY>KHO BEJIMKY €HEPTHjy U UCTPAjHOCT y
OCTBapHuBamy, 3a BehUHY Jby[{, HE3aMUCJIUBUX NMOCTUrHyha y HAacTaBHO]
Y HayYHOMCTpaXKMBauyKoj Kapujepu Ha JoMaheM U MehyHapoJHOM IJaHy.
[Ipodecop KaBpan je mpenaBao Ha cBoM [IpaBHOM dakynTeTy YHHUBEp3U-
TeTa y beorpaay, asu u ApyruM GpOjHUM NMpPaBHUM QaKy/JITETHMA Y 3€MJbH
(HoBu Cap, KparyjeBau, Hum, bama Jlyka, 3arpe6 u J/by6sbaHa). YuecTBo-
Bao je y ocHMBamwy Paky/TeTa opraHM3alMOHUX Hayka y beorpagy. Takobe,
6pojHH paKy/nTeTH Yy MHOCTPAHCTBY CYy MOTIJIM Jia Y’KHBajy V¥ lherOBUM Haja-
xHyTuUM npegaBawumMa (CA/Jl, B. Bpuranuja, [loptyranuja u lllBeacka).

[IpenaBama npodecopa KaBpaHa npejcraBsbaia Cy 3a CTyAeHTe nocebaH
JLO’KMBJbAj. TeMes/bHa TEOPUjCKa 3HaWa Koja je moceZ0Bao U3 HajcaBpeMeHHUje
JIATepaType, MUHYLIMO3HO calJe/laBaibe NpobJieMa, ToBe3uBambe MaTepuje
M3 pa3/IMYUTUX 006J1aCTU KOjuMa ce 6aBHO, CIMKOBUTO NMpPUKa3UBame 6ora-
TUX HEMOCPeHUX UCKyCcTaBa U3 MehyHapoHe U JjoMahe mpakce - ocBajajia
Cy CTYAEHTe U oJip>kaBaJjia lbUX0BY NaXKiby, OYAUJIA Y BbUMa XeJsby 3a 3HabeM
Y KOHCTAaHTHUM ycaBplllaBakbeM. 3aTO Cy CBU BHU/I0BU HberoBe HacTaBe GUIU
noceheHy, a CTYAEeHTU Cy 4eCcTo ryouau ocehaj aa je ucTekJio npefBuheHo
BpeMe. [Ipodecop je uctunao fa ce CTyAeHTHUMA HajBUIIE MOMaXKe y Cy-
IITUHCKOM CaBJ/IafiaBamby MaTepuje U GopMupamy JUIYHOCTH — pa3yM/bUBUM
objalimaBameM, caBeTOBawbeM U nojctunamweM. [Ipodecop KaBpan um je
Ha TOM IJIaHy Npy»ao MHoro. CTyZleHTH cy »KeJieJd Jja NOJaxKy KOJ| Hera,
CBECHU YMHIbEHHUIE Jla pe3yJITaT UCIIUTA 3aBUCH UCKJBYUYUBO Of] IbUX CaMUX.
CmaTpaJjiu cy ra npaBuM npodecopom U NpaBUM IOCNOAUHOM.
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Ceharba

[Ipodecop KaBpaH 06jaBHO je HU3 AparoLeHUX KbUra, yiibeHuKa, MOHO-
rpaduja u oko 260 cTyauja, YaHAKA U CAONIITEHA Y YacONMHCHMa U Ha-
YYHUM Ny6JHMKalMjaMa y 3eM/bU U UHOCTPAHCTBY. MehyTumM, ocranie cy u
6pojHe 3Ha4YajHE MUCJIU U HUJeje, Koje je N3HOCHO Y BUILIeCATHUM HHCIHUpa-
THBHUM pa3roBOpUMa. 3aZaTaK CBHUX Hac je Ja CJeJUMO HeroBe NpuHIUIe
npodecruoHasrM3Ma U KPpUTHYKHU AyX U HAaCTOjUMO Ja 3alMIleMo U NpeHe-
ceMo ciefiehuM resepanyjaMa cBy MyApocT U 3Hamwe npodecopa KaBpaHa.

Ha mebyHapogHoM miaHy mpodecop je JJOCTOjHO penpe3eHTOBao CBOjy
3eMJby. buo je cienujannu caBeTHUK ['eHepasiHor cekperapa YH. Y cBojcTBy
eKcrepTa BOAMO je OpojHe mpojekTe y obJyacTh pedpopMe jaBHe ympaBe y
Baxpeuny, Uuponesuju, Jemeny, Katapy, Kuuu, MoHnrosuju, 3um6abBey,
¥ capahuBao Ha KOHLEeNTyaJMU3allMju W MPUMEHU peopraHusaluje ympa-
Be y Bulle of 40 3eMasba. 360T M3y3eTHUX PE3Y/ITATa, XKeJbe Jla CI03Ha U
CNOCOGHOCTH [Jla OTKpHje UCTOPUjCKH, MOJUTUYKH, EKOHOMCKU U KYJITypoO-
JIOIIKN KOHTEKCT, 06jeKTUBHOCTH U HENIPHUCTPACHOCTH — NIOBEPABaHU Cy MY
HajKOMIIJIEKCHUjU Y HajoCeT/bUBUjU NpojeKTH. Takohe, U3 TUX passiora 61uo
je mpuxBaheH of, cTpaHe JAp»aBa y KojUMa UX je CIPOBOAUO U J06Hjao je
HajBUllle HarpaZe W NpHU3Hamwa. YBEK je FOBOPHO Jila MeTO/, pajia eKkclepTa
He CMe GUTH HacTojame Jla ce HEKPUTHYKY IpUMeHe pellieba Koja, KOJIHKO
roz; 6uJa fo6pa 3a 3eM/by OpeKJIa, MOTy Ja JOBeJy [0 BeoMa JIOLIUX U Jy-
TOPOYHUX MOCJeUIA Y 3eM/bH IPUMEHE.

[Ipodecop je yurHHO MHOTO 3a CBOj Hapo/, U NpHUbaB/bakbeM XyMaHUTap-
He noMoNM M pa3BejaBarbeM HeraTUBHUX Npejybehema HacTaaWX TOKOM
90-MX roiMHa, HA IbeMy CBOjCTBEH U YBEPJ/bUB HAaUMH.

MMao caM 4acT ¥ 33ZJ0BO/bCTBO /i@ Ca UM ydecTByjeM Ha GpOjHUM
MebyHapoJHUM KoHepeHIMjaMa T/ie Cy CBOja AOCTUrHyha HpHKaswBaId
eMUHEHTHU npodecopu u ekcnepTu. [Ipodecop KaBpaH je y TOM oKpyxery
MMao noce6aH craTyc. tberoBa MHCIUpATUBHA U3Jiararba, U/eje U peliermba
Koje je Hyauo, npaheHa cy ca MOCeGHOM MaXHOM U yBaXkaBameM. [Ipode-
COp je U3HaJa310 T3B. Win win cosyiyje, 360T 4era cy ra MHOCTpaHe KoJiere
M3y3eTHO LieHuJe. [lokasao je kako, peJJaTUBHO MaJjia 3eMJba, 3axBasbyjyhu
BEJIMKOj KPEaTUBHOCTH, JYOMHCKUM 3HakbMMa, BUCIPEHOCTH, Kao U npode-
CHUOHAJIHOM OZHOCY KOju je mpodecop KaBpaH yBek rajuo, Moxe ia 3ay3Me
Bojsiehe mecTo y ofipeheHoj obsiacT Ha MehyHapoJHOM HUBOY.

[Ipodecop je 6UO IaBHU ypeJHUK U 4iaH ypehUBaAYKUX 0700pa HEKO-
JINKO CTPYYHHUX 4yacomuca. 3a Hallly 3eMJby, HAa MehyHapoJHOM IJIaHy, O-
cebaH 3Hauaj je npujaBao KonaoHWYKoj MIKOJU MPUPOJHOT IpaBa y yhjeM
yTeMe/bely je y4eCTBOBAO Ca CBOjUM BeJMKHUM NpHjaTes/beM NMpodpecopoM
CnobozmaHoM [lepoBuheMm, rae je U ypehuBao ceklyjy 3a yIpaBHO NpPaBO
npeko 30 roguHa.
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Y cTpy4HuM aconujanyjamMa M MHCTHUTYIMjaMa 06aB/ba0 je OJrOBOPHE
byHKIMje U 6M0 aKTUBaH 4aH. buo je notnpeacesHuk KagpoBckor KoMu-
TeTa CBeTCKe aconyjalyje 3a ynpaBHe Hayke, 4iaH /|pyluTBa 3a jaBHy ynpa-
By CA/], AMepuuKe 1 OpUTaHCKe akaZieMUje 3a MeHayMeHT, [Ipeacesuuk Ca-
Be3He KOMHCHje 3a peopraHusanujy yrpase U JUPeKTOp 3aBOJa 3a BUCOKO
obpazoBame. O/ TOHOBHOT YCNOCTaB/bakba, CKOPO TPHU JelleHUje, IpeJBo-
JIMO0 je YapyxKeme 3a jaBHY yIIpaBy JyrocjaBuje, ofHocHO Cpouje.

OzHOC mpeMa KoJIeTHHMLIAMa M KoJieraMa 64O je usyseTaH. EHopwM-
Ha Y pa3HOBpPCHA 3Hama W BeLITHHE KOjUMa je pacloJarao U HelpecTaHo
ob6orahusao, npodpecop KaBpaH je HecebuuHo npenocuo. [locegoBao je orpo-
MaH CYIUTHHCKH ayTOPUTET U HUKaJa ce HUje KOPUCTHO GOpMaJHUM ayTo-
puTeToM. IMao je peTKy 0COGMHY Ja MaXX/bUBO CAC/Aylla, U 3HATHO MJabe
capaJiHUKe, U J]a YBAXKHU HbUXOBe apryMeHTOBaHe cTaBoBe. MickpeHo ce pazo-
Bao ycrecuMa CBOjUX MJIahUX KoJIeTHHHLA U KoJiera. To je 0coGMHA BEJTMKUX
JbYIM KOjU HUK3Jla He MPecTajy Aa Ce ycaBpIlIaBajy, KOju Bepyjy v cebe U y
MJiahe reHepalyje U jKejie TpajaH HampeAak CBOT HApOJa U APYIITBA.

[Topen npodecuoHanHe fuMeHsuje, npodecop KaBpaH je 6puHyo o KoJie-
raMa, Ha lbeMy CBOjCTBEH, NIpUjaTe/bCKM HA4YMH. YBEK je HaJla3uo BpeMe Ja
Hac 4yje, pasyMe U NpYy>XHU HeMepJ/bUBO KOPUCHE CaBeTe U3 CBUX KUBOTHUX
o6siactu. Hajam ce fa cmo ycnenu na npodecopy KaBpany, 6ap ge/lMMUYHO,
JIOTIpMHEeCceMO 3a CBE IITO je 3a HaC y4YUHUO. buio MU je fparo kaja Mu je
CBOjeBpeMeHO pekao: ,Ja caMm Beh 18 rogvHa y neHsujy, a 3axBabyjyhu Tebu
U ceIMOpO BeJIMYaHCTBEHUX, Tora HucaM cBectan”. [Ipodecop KaBpaH Ham
je a0 Jien nmpyMMep HAYMHA Ha Koju Tpeba rpaJuTU Mehy/by/icKe ofHOCE He
caMo Ha PaKy/aTeTy, HErO U yOIUITe.

Temesbrn THX ofHOCA CYy J0OHjaiy NOCEOHY MO3UTUBHY €HEPTHjy U Ha-
JaxHyhe 13 fo6poHaMepHOTr cMUcja 3a xyMop npodecopa KaBpana. Yak u
y HajTeXKUM CUTYyaldjaMa yMeo je Ja GUCTPUHOM CcBora ymMa u3Hahe cMelIHy
JIMMEH3Ujy U Jia peslakcupa JbyJle y CBOM OKpYKeky. AHEr/I0Te U3 HeroBor
>)KMBOTa Cy U3y3eTHO OpojHe. Kao 4oBek Koju HHUje MMao CyjeTy, 4eCcTo ce
I1aJIMO0 Ha CBOj pavyH, Noka3yjyhu TUMe MUPHUHY U CHAry CBOje JIMYHOCTH.

Jyx npodecopa KaBpaHa u keroBa eHopMHa JOCTUrHyha ocTajy 3ayBeK
ca HaMma, ocBeT/baBahe HaM HACTaBHM, HAYYHU M XUBOTHU NyT, cayxuhe
HaM Kao BeYMTa MHCIHpALHja 32 TO KaKo Tpeba CTBapaTH, KOjUM KapaKTe-
pUcCTHKaMa IpaBor npodecopa M CTpydrbaka Tpeba TEXUTH M KakKo Tpeba
6e3 OUJI0 KAaKBOT CTPaxa, ONTUMUCTUYKU U Ca BEJIMKUM CTHUJIOM MPHUCTYIH-
TH XKUBOTY U CBUM HeTOBUM TelllkohaMa U Jienotama.

CBojeBpeMeHO MU je oTall peKkao Jia XKMBUMO OHOJIUKO JyTo KOJHKO HMa-
MO TpeHyTaKa KOjU Hac UCTUHCKHU HCNymwaBajy. CBaky TpeHyTak npodecopa
KaBpaHa 610 je mpoxeT cTBapaJaliTBOM M CnocoGHouhy 3a pelraBameM
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Ceharba

KOMILJIEKCHUX Mpo6JieMa, BEJMKOM O/[BaykHOIIIhy, Ta/leHTOM 3a MpeHOIIEeHhe
HeMepJ/bUBUX 3HaHa U BEUITHHA, Pa3yMeBambeM NMPABHUX BPEJHOCTH U HAYU-
Ha Ha Koju Tpeba xkuBeTH. [Ipodecop KaBpaH je niienno BeaprHOM Jyxa, U3-
Y3€THUM CMHUCJIOM 33 XyMOp, CIoco6HOIIAY U esboM Jla TOMOTHE JpyruMa.

Crora ce Moxe pehu fAa je Balll oTal, U CyNnpyT, Halll ipary KoJiera U Moj
JIYXOBHH OTall 3HA0 pasJjiore CBOT J0JIacKa Ha 0Baj CBeT, Jia je UCIIYHHUO CBe
MHCHje CBOT IIOCTOjama U [ia lerosa Jiesia, MUCJIH, Pe4U U XyMaHOCT OCTajy
BEYHO ca HaMa, /10 IOHOBHOT CycpeTa Ha HEKOM /PyroM MecCTy WJIM Y HeKOj
ZApyroj nuMeHsuju. Heka My je BeyHa cJjlaBa ¥ xBaJla.
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Jip Anapeja KATAHYEBUR

MAPKO MNETPAK (1972-2022)

Jloure Bectu ce pebajy y HecpehHoM BpeMeHy. CBe je gy»ka KoJIOHA Jpa-
TUX JbYAU Ol KOjUX ce pacTajeM. Y wy je 17. jaHyapa ctymnuo u npodecop
Ceeyunnuuita y 3arpeby Mapko [letpak. buo je npodecop puMckor npasa
¥ Moj npujaTesb. ONpoOIITaj OJ] Ibera je 60J1aH, TOpakK ¥ JU4YaH. He xxesnnmM Ja
rOBOPUM O HeTr0oBOj HayyHoj 6uorpaduju. Pakrorpaduja je sako AOCTyIHA.
[Tuem oHo no yemy hy ra ce cehatu. Bosieo 6ux fa oBo 6y/ie cy6jeKTUBaH
IPUJIOT 3a )KUBOTOIMC jeJHOT BeoMa NoceGHOT Npodecopa, BeJUKOT YOBeKa
U Jlo6por npujaTesba. XTeo 6UX /a ce ONPOCTUM OHUM 4yera HeMa Ha 3BaHUY-
HUM CajTOBUMA.

[To3HaBa/IM CMO ce, APYKUJIK ce U capabuBa/u Ayxe of AelieHuje. Pas-
roeapa/iv cMo o PuMy, npaBy, UCTOPHjH, NOJUTHULH, YMETHOCTH, BEPH, KU-
BoTy. [I[poBOAiMIM CMO BpeMe Ha Hay4YHUM KoHdepeHLHjaMa, 3a kKapaHCKUM
CTOJIOBMMa, JONIMCUBAJIM Ce OHEKa/ AaHMMa. 3Hao caM MHoro o Mapky Ile-
Tpaky. Tek y BeCTUMa O HberoBoj CMPTH CaM Ca3HAO CBa HeroBa akaJeMcKa
nocturnyha. UMao je 4yaHy ¥ peTKy CKpOMHOCT. Pa3aMeTame Huje 03HaBao.
Huje ce ropauo. Kpuo je conctBenu ycnex.

Mapko je mokasao Jila ce MOXKe OUTH OJJaH U MpPeAMeTy KOju ce mpejaje.
KopucTuo je v HajMamwy DPUJIMKY Jla YPaAu HEWITO 106po, KOPUCHO U CH-
CTEMCKO 32 pUMCKO mpaBo. /ly6oko ra je morahasio ako 64 ce HEUITO Jiolle
JIOTOAUJIO HallleM NpeJMeTy U KoJjerama. [laTuo je 360r cBakor Hamaja Ha
Hac, Makap OH OMO CUTaH, 0ECMHCIIEH U 10J1a310 0ff 6e3HA4YajHUX JbYAHU. YBEK
hy maMTHUTH KaKo MU je mocjie jeflHe CBeyaHe Bedepe, Y Yacy UHCIHUpaIyje,

Banpennu npodecop, IlpaBuu dakynrer Yuusepsurtera y Beorpany, Cp6uja,
katancevic@ius.bg.ac.rs.
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A. Katanueswh (cTp. 373—-374)

OHHM CBOjUM CHQ>XHUM IJ1acOM peKao: ,3Halll, 32 MeHe je pUMCKO IIpaBo He-
IITO CBeTO.” PUMCKO NpaBo je 61sa leroBa CTpacT, lberoB CBEMUD U Feroba
Mucuja. HanpesoBamwe y 3BatbbMa UMIPECUBHO U GecripeKopHo. JKUBOT je
OKOHYA0 y CBOM NpodecopcKoM KabHUHETY.

MapxkoBa Kapujepa je NpeKHHyTa MHOIO Ipe CBOT MPUPOAHOT U OYEKU-
BaHOT Kpaja. 3a KpaTKO BpeMe je yCIleo Ja OCTAaBHM HEYyOoOW4YajeHO MHOIO
aKaJIeMCKOT IOTOMCTBa. b1o je MEHTOD M YJlaH KOMHUCHja OPOjHUM HAy4YHU-
[MMa, He caMo y XpBaTckoj, Hero u y Cp6wuju, lipHoj l'opu, Ecronuju... Yact
je 6uTH Jleo Te nopoaule. tberosa eTuka ofHoca npemMa Myuahum Kosierama
BUCOKO je HaJjua3ua akaZeMcka npaBusa. Hemokosie6/buBO je BepoBao
Jla MEHTOP U CTapUju KoJiera Tpeba fa 6e3pe3epBHO CTOjU Ha pacioJiaramby
CBOjUM JOKTOpaHAMMa U MJyabuMa y 3Bawy. buo je Myapu caBeTozaBall
y cBako A06a JgaHa u Hohu. U He camo To. BuTewku ce 60puo 3a CBakor
miaber koJiery. BecnourteziHo je mpuTunao y nomoh rae rof je 6usao mo-
Tpe6HO. bro je yTexa, Jiek U 6paHa oA Tyher 313, TAKO YeCTOT Y aKaJIeMCKHUM
KpyroBuMa.

Mapko je 610 YOBeK Tpajulidje, MpaBHE, YHUBEP3UTETCKe, XpUIINaHCKe.
Buo je ganeko o nmoMrIe U MpasHOT PUTYaJia, KOjU y YHUBEP3UTETCKOM XKU-
BOTY 3Ha Jia OyZie rpoTeckaH. Kao cBakor HCTHHCKHU YCIENTHOT YOBEKa, Kpa-
CHJIa Ta je jeJHOCTaBHOCT.

berosa conyjanHa MHTeNUreHuyja je 6una 3aauBsbyjyha, 6e3 HKaKBOT
Jqouler npusByka. CpjadyaH ¥ HenocpegaH. Hukaj HaMeT/bUB M 3aMOPHO
damuujapaH. Jlackamwe U Ke3 6uaM cy My cTpaHu. CMejao ce peTKo, aju
CUJIOBUTO. BHo je kpynaH U THUX 4YOBeK, AyOOKOT IJ1aca, Koju ce JaseKo 4yo.
Yak u y werosoM ofcycTBy. Huje Tpakno naxxmy. Ha ckynosuma je cesieo y
nocjaeAmbuM pefoBuMa. [IpuBia4no je MUpOM U TULIMHOM. [0BOpHO je Kaza
ra nurajy. hyranu cy Lok je npudao. /lo kerosor MulllJbewa ce Apxaso. Huje
MUTA0. YBeK je caymao. U wera cy caymanu. Hucy ra ce 6ojanu. LleHunu cy
ra. Beposasu cy my. Bosiesiu cy ra.

M3a Mapka [leTpaka cy octanu Majka, Cynpyra, Boje Jiele, NpujaTebHu...
Kosierama koju cy ra rnosHaBaJid 0CTao je y30p. Besquku v HelocTHXaH.

Jlo moHOBHOT cycpeTa,

XBasia my!
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/VARIA

YIIYTCTBO 3A AYTOPE

AHanu [IpasHoz pakyamema y beozpady 06jaB/byjy TEKCTOBE Ha CPIICKOM
Y eHIVIECKOM je3UKY.

AyTopu 3ap:xKaBajy ayTOPCKO NpaBo Ha cBoMe jeny. MehyTum, ycsios 3a
objaBspuBame y AHaauma [IpasHoz pakyimema y beoepady jecte fa ayTopu
u3/aBavy [03BoJie Ja 06jaBu JieJio, fja rapaHTyjy npaso jAa he Anaau 6uTH
HaBeJleHU Kao M3BOPHU HM3JaBay y C/Iy4ajy NOHOBHOI 006jaB/bHMBamba U Ja
HEHMCKJ/bYYHUBO YCTyNe oBJallhelme Ha YMHOXaBaibe Te oBJjalliliewme Ja ce
TEeKCT yYUHU JOCTYIIHUM jaBHOCTH U Jia Ce JUCTPUOyHpa y CBUM 06GMLIMMa
u MeaujuMa. 06jaB/beHU TEKCTOBHU Ce JUCTPUOYUpPaAjy NoJ, yCJ0BUMa JIMILEH-
e ,Creative Commons Attribution 4.0 International License (CC BY)*“

[Ipenajom TekcTa, ayTop H3jaB/byje [Ja TEKCT HUje HU 06jaB/beH HU
npuxBaheH 3a o6jaB/bHBambe Te Aa Hehe OUTH NpejaT 3a 06jaB/bUBambE
OUJIO KOM JpyroM Mezujy. AyTop Takohe u3jaB/byje [1a je HOCHJIAL, ayTOP-
CKOT IpaBa, /ia je o6aBelITeH 0 NpaBUMa Tpehux JiMLa U Jia je UCIYHHUO 3ax-
TeBe KOjU NpoU3Ja3e U3 TUX [IpaBa.

[IpujeM cBUX TekcToBa Ouhe mNOTBphHeH eJIeKTPOHCKOM MOIUTOM.
Pepakiuja he pasMoTpuTH NoJ06GHOCT CBUX paZioBa Ja OyAy MOJBPTHYTH
NOCTYIIKY pelieH3upama. [1006HM TeKCTOBM Illa/by Ce Ha JABOCTPYKY aHO-
HUMHY peLeH3ujy.

HUudbopmanuje o ypeaHudkoj mnoautuuu AHasa IlpasHoz dakya-
mema y FBeozpady Bupetu Ha: ojs.ius.bg.ac.rs/index.php/anali/about/
editorialPolicies#open%20AccessPolicy.

Ako xenute na npenare cBoj paa AHaauma llpasHoz gpakyamema y beo-
2pady, MOJIMMO Bac Jia npaTtuTe ciefaeha ynyTcTBa.
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YnyTtcTtBo 3a ayTope (cTp. 377—-390)

Ako npezajeTe paZ Ha €HIVIECKOM je3WKY, MOJMMO Bac Aa MpaTUTe Mo-
ceOHO YNyTCTBO KOje je JOCTYmHO Ha: ojs.ius.bg.ac.rs/index.php/anali/
information/authors.

Pykonuc Tpe6a fa 6yne ypehbeH Ha cienehu HauuH:
1. HacJoBHa CTpaHa,
2. amnCTpaKT U K/by4yHE pevy,
3. PYKOIIHC U CIIMCAK JUTepaType,
4

. JlojalM, Tabese U CIUKE.

1. HACJIOBHA CTPAHA

HacnoBHa cTpaHa pPyKonuca Tpe6a Aa caapxu cneaehe nopartke:

— HaCJIOB TEKCTa,
- HMe, Ipe3uMe, FOANHY pobema U apuirjannjy CBUX ayTopa,
- MyHY aJpecy 3a KOPeCnoHJEeHLU]y U aZipecy eJeKTPOHCKe MOIITe.

Axko je TEKCT KOAyTOPCKH, MOJIMMO BacC [a JOCTABUTE TpaXeHe IogaTKe
3a CBAKOTI ayTopa.

2. ATICTPAKT U KJbYYHE PEYU

TekcTy npeTxo/u ancTPaKT KOjH je cTporo orpaHuyex Ha 150 peuun. An-
CTPaKT He cMe Jia caJp>ku HeosipeheHne ckpahenule unu pedepenie.

MosiuMO Bac Ja HaBeJeTe MeT K/byYHHUX pedyd Koje Cy NpUKJIaJHe 3a
HH/IEKCUpabe.

PazoBu Ha cpricKOM je3UKy Tpeba Jja cafpiKe alCTPaKT U K/byuyHe pedu
Y Ha CPIICKOM M Ha EHIVIECKOM je3UKY. Y TOM C/Iy4ajy, allCTPAKT U KJbY4HE
pevy Ha eHIVIECKOM je3UKy Tpeba Jja ce Hasla3e M3a CKCKa JIUTEPaType.

3. PYKOIMHC U CMUCAK JIMTEPATYPE

360r aHOHUMHOT peneH3rpakba, UMeHa ayTopa U B’bUX0B€ MHCTUTYLUO-
HaJIHE IPpUNIaJHOCTH He Tpe6a HaBOJAHWTHU Ha CTPaHULlaMa pyKOIIHCa.

TexcToBu Mopajy Aa 6yay HanucaHu y ciaefehem popmary:
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YnyTcTBO 3a aytope

— BeJIMYMHA CTpaHule: A4,

- Mapruse: 2,5 cm,

- ¢onT: Times New Roman,

- pasmak usMebhy pesoBa y TJIaBHOM TeKCTy: 1,5,
- pasMak u3sMeby penoBa y ¢ycHoTama: Easy,

— BeJIMYMHA CJI0Ba y TJIaBHOM TeKcTy: 12 pt,

- BeJIMYMHA cj0Ba y ¢pycHoTama: 10 pt,

- HyMepalHja CTpaHHUIA: aparcKu 6poj y AO0HEeM JeCHOM YTy CTPaHHU-
1e.

Jpyre ayTope Tpe6a HAaBOAUTH 110 UMEHY U IPE3UMEHY KaJla ce IPBH My T
nomumsy (I[lerap IletpoBuh), a 3aTum camo no npesumeny (IlerpoBuh). He

«

Tpeba HaBOAUTH ,lipodecop’, ,Ap", ,I.* HATHU GUJI0 KaKBe TUTY.JIE.

CBe ciuke U Tabesie MOpajy Aa OyAy MOMeHyTe y TEKCTY, lipeMa pejiocie-
Zly 110 KOjeM ce I0jaBJbYjy.

CBe akpoHHMe Tpeba 06jaCHUTH NMPUINKOM NMPBOT KOopHIlhemwa, a 3aTUM
ce HaBO/le BEJIMKHUM CJIOBUMA.

EBporncka yHuja - EY,
The United Nations Commission on International Trade Law - UNCITRAL

BpojeBu on jesan o feBeT mully ce cI0BUMa, Behu OpojeBU mULIy ce
yudpama. JlaTymu ce nuuly Ha ciaegehu HauuH: 1. janyap 2012; 2011-2012;
TpuzgeceTux rogruHa 20. Beka.

dycHoTe ce KOPUCTe 3a 00jalllbea, a He 32 HaBohewwe uTepaType. [Ipo-
CTO HaBohemwe Mopa Jia 6y/ie y IJIaBHOM TEKCTY, ca U3y3eTKOM 3aKOHa U CY/[-
CKHX OJIJIyKa.

MoaHacnoBe Tpe6a nucaTH Ha cneaehy HauuH:

1. BEJIUKA CJIOBA
1.1. [IpBO Cc/10BO BEMKO

1.1.1. IIpso c/a1080 8eAUKO KYp3us

Lutupame

CBU IUTaTH, y TEKCTY U PpycHOTaMa, Tpeba Jja Oyay HanucaHu y ciegehem
¢dopmary: (ayTop/rogsuHa/6poj cTpaHe UM BUIE CTPAHA).

Jlomaha uMeHa Koja ce IOMHUBY Y pedyeHULM He Tpeba M0OHABJ/baTH Y 3a-
rpajama:
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YnyTtcTtBo 3a ayTope (cTp. 377—-390)

- Ilpema MusomeBuhy (2014, 224-234)...

- PuMcKU npaBHULM Cy NO3HABA/IM Pa3/IMUUTE KJIacuPHUKaLUje CTBapU
(Munomesuh 2014, 224-234)

CTpaHa MMeHa Koja ce IOMUbY ¥ peueHUIU Tpeba Ja GyAy TpaHCKpUO6O-
BaHa, a y 3arpajiamMma ux Tpe6a MOHOBUTH U OCTABUTH y OpUTHHAJY. Y CIU-
CKY JIMTepaType CTpaHa UMeHa ce He TPaHCKPUOYjy:

- IIpema Konmony (Koziol 1997, 73-87)...
- 0 Towme je oncexxHo nmucao Koruoua (Koziol 1997, 73-87).

- Koziol, Helmut. 1997. Osterreichisches Haftpflichtrecht, Band I:
Allgemeiner Teil. Wien: Manzsche Verlags- und Universitdatsbuch-
handlung.

Jomaha fena ce nuTHpajy NUCMOM KOjUM Cy LITaMIlaHa. Y CIUCKY JIUTe-
paType [eJio IITaMIaHO JIATUHUIIOM HAaBOAMW Ce CaMO JIATUHULOM, a [ieJ1o
HITaMIaHo NUPUIMLOM HaBOAU ce NUPUJIMLIOM U JIATUHULOM, [IPU YeMy ce
JIaTMHU4YHa pedepeHIia cTaB/ba y 3arpaje:

- Ilpema Munowesuhy (2014, 347-352)...

- MuwunomeBuh, MupocnaB. 2014. Pumcko npaso. Beorpan: [lpaBHH
¢dakynter YHuBep3sutera y beorpany - [Jocuje cryaumo. (MiloSevic,
Miroslav. 2014. Rimsko pravo. Beograd: Pravni fakultet Univerziteta u
Beogradu - Dosije studio.)

- ByxkaamuoBuh (Vukadinovi¢ 2015, 27) ucTtude fa jemal, UCIyHaBa
TyDy, a rapaHT cBOjy 06aBe3y.

- Y nuteparypu ce HaBogu (Vukadinovi¢ 2015, 27)...

- Vukadinovié, Radovan. 5-6/2015. O pravnom regulisanju posla
bankarske garancije u novom Gradanskom zakoniku. Pravni Zivot 64:
17-36.

[loxxe/bHO je Jjla y LMTaTHMa y TeKCTy Oy/Zie HaBeJeH NojaTak O Opojy
CTpaHe Ha K0joj ce HaJla3u Jeo JeJla Koje ce LUTUpa.

HUcro Ttako u / Ucto / Kao u Koncrantunosuh (1969, 125-127);

[Ipema Baprom (1959, 89 ¢H. 100) - mamo 2de je gpychHoma 100 Ha 89.
CMpaHu;

Kao o je npeanoxuo bBaptour (1959, 88 u ¢H. 98) - mamo 2de ¢ycHo-
ma 98 Huje Ha 88. cmpaHu.

[Ipe 6poja cTpaHe He Tpeba cTaB/baTH 03HAKY ,CTP. ,p-; ,f WK cauyHo.
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YnyTcTBO 3a aytope

W3y3eTHO, TaMO TJie je TO MPHUKJIAJHO, ayTOPU MOTY Jjla KOPUCTE LiUTaTe
y TeKCTy 6e3 HaBohema Opoja cTpaHe Ziesia Koja ce UTHpa. Y TOM Cay4ajy
ayTOpU MOTY, aJlu He MOpajy [la KOPUCTe HeKy OJi Ha3HaKa Kao LITO Cy: 8U-
demu, noce6Ho sudemu, eudemu Ha hpumep u dp.

(BuzetH, Ha npumMep, baptour 1959; CumoBuh 1972)
(BugeTu noce6Ho bakuh 1959)
(CrankoBuh, Opsinh 2014)

JenaH aytop

Humam y mexkcmy (T): Kao u WUnaj (Ely 1980, 6poj cTpaHe), TBpAUMO
Ja...
Haeobere y cnucky aumepamype (JI): Ely, John Hart. 1980. Democracy

and Distrust: A Theory of Judicial Review. Cambridge, Mass.: Harvard
University Press.

T: Ucto kao u ABpamoBuh (2008, 6poj cTpaHe), TBpAUMO Aa...

JI: ABpamoBuh, Cuma. 2008. Rhetorike techne - gewmuHa 6ecedHuwmeaa
u jasHu Hacmyn. Beorpaa: Ciayk6eHU ryacHUK - [IpaBHU dakyaTeT YHU-
Bep3uTeTa y beorpaay. (Avramovié¢, Sima. 2008. Rhetorike techne - vestina
besednistva i javni nastup. Beograd: Sluzbeni glasnik - Pravni fakultet
Univerziteta u Beogradu.)

T: BacusbeBuh (2007, 6poj cTpaHe),

JI: BacusbeBuh, Mupko. 2007. KopnopamugHo ynpasssarbe: NpagHuU acnek-
mu. Beorpag: IlpaBuu dakynrer YuuBepsutetra y Bbeorpaay. (Vasiljevic,
Mirko. 2007. Korporativno upravljanje: pravni aspekti. Beograd: Pravni
fakultet Univerziteta u Beogradu.)

[Ba ayTopa

T: Kao urto je ykasaHo (Daniels, Martin 1995, 6poj cTtpane),

JI: Daniels, Stephen, Joanne Martin. 1995. Civil Injuries and the Politics of
Reform. Evanston, IlL.: Northwestern University Press.

T: Kao urto je nmokasaHo (CtankoBuh, Opsinh 2014, 6poj cTpane),

JI: CrankoBuh, O6peH, Muogpar Opauh. 2014. CmeapHo npaso. beorpag;:
Homoc. (Stankovi¢, Obren, Miodrag Orli¢. 2014. Stvarno pravo. Beograd:
Nomos.)
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YnyTtcTtBo 3a ayTope (cTp. 377—-390)

Tpu ayTopa

T: Kao mrro cy npeguioxuau Cecut, Jluua u bepmanT (Cecil, Lind, Bermant
1987, 6poj cTpaHe),

JI: Cecil, Joe S., E. Allan Lind, Gordon Bermant. 1987. Jury Service in
Lengthy Civil Trials. Washington, D.C.: Federal Judicial Center.

Buwe on Tpu ayTopa

T: [Ilpema “cTpakUBamwy Koje je cipoBeo TapHep ca capagHunuma (Turner
et al. 2002, 6poj cTpaHe),

JI: Turner, Charles F, Susan M. Rogers, Heather G. Miller; William C. Miller,
James N. Gribble, James R. Chromy, Peter A. Leone, Phillip C. Cooley, Thomas
C. Quinn, Jonathan M. Zenilman. 2002. Untreated Gonococcal and Chlamydial
Infection in a Probability Sample of Adults. Journal of the American Medical
Association 287: 726-733.

T: llojenuuu ayTopu cMaTpajy (Bapagu et al. 2012, 6poj ctpaHe)...

JI: Bapagu, Tu6op, BepHager Boppawm, Tamo Kuexesuh, Baagumwup
[aBuh. 2012. MehyHapodHo npueamHo npaso. 14. uaname. beorpag: [lpaBuu
dakynteT YHuBep3uTteTa y beorpany. (Varadi, Tibor, Bernadet Bordas, Gaso
Knezevi¢, Vladimir Pavi¢. 2012. Medunarodno privatno pravo. 14. izdanje.
Beograd: Pravni fakultet Univerziteta u Beogradu.)

MHcTUTYuMja Kao ayTop

T: (U.S. Department of Justice 1992, 6poj cTpane)

JI: U.S. Department of Justice. Office of Justice Programs. Bureau of Justice
Statistics. 1992. Civil Justice Survey of State Courts. Washington, D.C.: U.S.
Government Printing Office.

T: (3aBop 3a WHTeJeKTyasJHy cBojuHy Peny6suke Cp6uje 2015, 6poj
CTpaHe)

JI: 3aBoj, 3a MHTeJIeKTyaJHy cBojuHy Pemny6snke Cpo6wuje. 2015. 95 2o0-
duHa 3awmume uHmeaekmyasHe ceojue y Cpouju. beorpaa: Colorgraphx.
(Zavod za intelektualnu svojinu Republike Srbije. 2015. 95 godina zastite
intelektualne svojine u Srbiji. Beograd: Colorgraphx.)
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YnyTcTBO 3a aytope

Heno 6e3 ayTopa

T: (Journal of the Assembly 1822, 6poj cTpaHne)

JI: Journal of the Assembly of the State of New York at Their Forty-Fifth
Session, Begun and Held at the Capitol, in the City of Albany, the First Day of
January, 1822. 1822. Albany: Cantine & Leake.

UuTupatbe BULLE Aena UCTOr ayTopa

KnepmoHT 1 Ajsen6epr cMaTpajy (Clermont, Eisenberg 1992, 6poj cTpa-
He; 1998, 6poj cTpaHe)...

Bacra uctuye (2001, 6poj ctpane; 2003, 6poj cTpaHe)...

uMTMpaI-be BULLE AeJla UCTOI ayTopa U3 UCTe roAUuHe

T: (White 1991a, page)

JI: White, James A. 1991a. Shareholder-Rights Movement Sways a Number
of Big Companies. Wall Street Journal. April 4.

UcTtoBpeMeHO LUTUpaHbE BHLLE ayTopa U Aiena
(Grogger 1991, 6poj crpane; Witte 1980, 6poj ctpane; Levitt 1997, 6poj
CTpaHe)

(IMMomoBuh 2017, 6poj crtpane; Jlabyc 2014, 6poj ctpaHe; BacubeBuh
2013, 6poj cTpaHe)

Mornaeibe Y KibU3H

T: Xosmc (Holmes 1988, 6poj cTpaHe) TBpAM...

JI: Holmes, Stephen. 1988. Precommitment and the Paradox of Democracy.
195-240. Constitutionalism and Democracy, ed. John Elster, Rune Slagstad.
Cambridge: Cambridge University Press.

Mornaesbe y Aeny Koje je M3aaTo y BULLE TOMOBA

T: WBapy u Cajkc (Schwartz, Sykes 1998, 6poj cTpaHe) TBp/ie CynpOTHO.

JI: Schwartz, Warren F, Alan O. Sykes. 1998. Most-Favoured-Nation
Obligations in International Trade. 660-664, The New Palgrave Dictionary of
Economics and the Law, Vol. 1], ed. Peter Newman. London: MacMillan.
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Krura ca BuLle uspgama

T: Kopucrehu I'puHoB metog (Greene 1997), HampaBW/IKM CMO MojeJl
KOjH...

JI: Greene, William H. 1997. Econometric Analysis. 3. ed. Upper Saddle
River, N.J.: Prentice Hall.

T: (llonoBuh 2018, 6poj cTpaHe),

P: Tlonosuh, Jlejan. 2018. ITopecko npaeo. 16. usname. beorpaz: [IpaBHU
¢dakynter YHuBepaurtera y beorpagy. (Popovi¢, Dejan. 2018. Poresko pravo.
16. izdanje. Beograd: Pravni fakultet Univerziteta u Beogradu.)

HaBohewe 6poja n3mama HUje 06aBe3HO.

MoHOBHO U3Aakbe — penpuHT

T: (Angell, Ames [1832] 1972, 24)

JI: Angell, Joseph Kinniaut, Samuel Ames. [1832] 1972. A Treatise on the
Law of Private Corporations Aggregate. Reprint, New York: Arno Press.

YnaHak

Y cnucky sMTepaType HaBo/Jie ce: Ipe3uMe U UMe ayTopa, 6poj U roauHa
o6jaB/bHUBama CBECKe, HA3WB YJAHKA, Ha3WB YaCONMCA, FOJMHA U3JIKEHA
yaconuca, ctpaHule. [Ipy HaBohewy MHOCTPAHUX YacoNuca KOju He HyMe-
pHILY CBeCKe Taj M0AaTaK Ce U30CTaBJba.

T: Taj mozen kopucTtHo je JleBuH ca capagHunuMa (Levine et al. 1999,
6poj cTpaHe)

JI: Levine, Phillip B., Douglas Staiger, Thomas J. Kane, David ]. Zimmerman.
1999. Roe v. Wade and American Fertility. American Journal of Public Health
89: 199-203.

T: Ha To je ykasao BacusbeBuh (2018, 6poj cTpaHe)

JI: BacumeBuh, Mupko. 2/2018. Ap6uUTpakHH YyroBOop U HHTep-
KOMIIaHHUjCKONIPaBHU criopoBU. AHaau [IpasHoz ghakyimema y Beoepady 66:
7-46. (Vasiljevi¢, Mirko. 2/2018. Arbitrazni ugovor i interkompanijskopravni
sporovi. Anali Pravnog fakulteta u Beogradu 66: 7-46.)

T: Opsuh uctuye yTuuaj ynopeaHor npasa Ha cagpxuHy Ckune (Orli¢
2010, 815-819).
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JI: Orli¢, Miodrag. 10/2010. Subjektivna deliktna odgovornost u srpskom
pravu. Pravni Zivot 59: 809-840.

LuTupame uenor 6poja yaconuca

T: Tome je mocBeheHa jegHa cBecka yaconuca Texas Law Review (1994).

JI: Texas Law Review. 1993-1994. Symposium: Law of Bad Faith in Contracts
and Insurance, special edition 72: 1203-1702.

T: Ocurypame o rpahaHcKe 0ZTOBOPHOCTH MOJPOGHO je aHAIM3UPAHO Y
yaconucy AHaau [IpasHoe ¢pakynmema y Beozpady (1982).

JI: Anaau IlpasHoe ¢pakynmema y Beozpady. 6/1982. Casemoesarse: Heka
aKkmye/siHa numarba ocuzyparea od epahatcke odzoeopHocmu, 30: 939-1288.
(Anali Pravnog fakulteta u Beogradu. 6/1982. Savetovanje: Neka aktuelna
pitanja osiguranja od gradanske odgovornosti, 30: 939-1288.)

KomeHTapu

T: Cmut (Smith 1983, 6poj cTpane) TBpAH...

JI: Smith, John. 1983. Article 175. Unjust Enrichment. 195-240.
Commentary to the Law on Obligations, ed. Jane Foster. Cambridge: Cambridge
University Press.

T: llpema lImanen6axy (Schmalenbach 2018, 6poj cTpasne), jacHo je ja...

JI: Schmalenbach, Kirsten. 2018. Article 2. Use of Terms. 29-55. Vienna
Convention on the Law of Treaties: A Commentary, eds. Oliver Dorr, Kirsten
Schmalenbach. Berlin: Springer-Verlag GmbH Germany.

T: llepoBuh (Perovi¢ 1980, 6poj cTpaHe) TBpAH Aa...

JI: Perovi¢, Slobodan. 1980. Clan 45. Predugovor. 221-224. Komentar
Zakona o obligacionim odnosima, ur. Slobodan Perovi¢, Dragoljub Stojanovié.
Gornji Milanovac: Kulturni centar - Kragujevac: Pravni fakultet Univerziteta
u Kragujevcu.

YnaHak y yaconucy unuv AHeBHUM HOBUHaMa 6e3 ayTopa

T: o6jaBsbeno y [Toaumuyu (2019)

JI: lloaumuka. 2019. Cp6uja cHaxkHO mocBeheHa eBporckoM myTy. MapTt
2019. (Politika. 2019. Srbija snazno posvecena evropskom putu. Mart 2019)
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T: Kao mrto je o6jaB/beHo y yaconucy Newsweek (2000)...

JI: Newsweek. 2000. MP3.com Gets Ripped. 18 September.

YnaHak y yaconucy uav AHEBHUM HOBMHaMa ca ayTopoM
(ayToprma)
T: Y BpemeHy je o6jaB/beHo (Svarm, Georgijev 2018) za...
JI: Svarm, Filip, Slobodan Georgijev. 2018. Razgranicenje je model u skladu
sa politikom etnickog cis¢enja. Vreme. Avgust 2018.
T: (Mathews, DeBaise 2000)

JI: Mathews, Anna Wilde, Colleen DeBaise. 2000. MP3.com Deal Ends
Lawsuit on Copyrights. Wall Street Journal. 11 November.

Heob6jaB/beHu pykonuc

T: (ABpamoBuh, Togoposuh 2017)

JI: ABpamoBuh, IlaBne, Henax Tomoposuh. 2017. Ctuname 6e3 ocHOBa
y puMckoM mnpaBy. Heo6jaBbeH pykonuc. YHuBep3uteT y Humy, [IpaBHU
dakynreT, aBryct. (Avramovi¢, Pavle, Nenad Todorovi¢. 2017. Sticanje bez
osnova u rimskom pravu. Neobjavljen rukopis. Univerzitet u NiSu, Pravni
fakultet, avgust.)

T: (Daughety, Reinganum 2002)

JI: Daughety, Andrew F, Jennifer F. Reinganum. 2002. Exploiting Future
Settlements: A Signaling Model of Most-Favored-Nation Clauses in Settlement
Bargaining. Unpublished manuscript. Vanderbilt University, Department of
Economics, August.

PagHu AOKYMEHT

T: (CtojanoBuh, CaBuh 2017)

JI: CrojanoBuh, OrmweH, Maptud CaBuh. 2017. [IpaBHa mpupo/ia yroBopa
o kpeauty. PagHu gokymeHT. UHCTUTYT 3a npaBo u ¢uHaHcuje, beorpas.
(Stojanovi¢, Ognjen, Martin Savi¢. 2017. Pravna priroda ugovora o kreditu.
Radni dokument. Institut za pravo i finansije, Beograd.)

T: (Eisenberg, Wells 2002)
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JI: Eisenberg, Theodore, Martin T. Wells. 2002. Trial Outcomes and
Demographics: Is There a Bronx Effect? Working paper. Cornell University
Law School, Ithaca, NY.

HymepucaHM paAHHU AOKYMEHT

T: (Tomuh, IlaBnoBuh 2018)

JI: Tomuh, Janko, Cama IaBsoBuh. 2018. YnopeaHonpaBHa aHa/IK3a Mpo-
nucay o6JlacTy paZHor npaBa. PafHu foKyMeHT 6p. 7676. UHCTUTYT 3a yno-
peaHo npaBo, beorpag. (Tomi¢, Janko, Sasa Pavlovi¢. 2018. Uporednopravna
analiza propisa u oblasti radnog prava. Radni dokument br. 7676. Institut za
uporedno pravo, Beograd.)

T: (Glaeser, Sacerdote 2000)

JI: Glaeser, Edward L. Bruce Sacerdote. 2000. The Determinants of
Punishment: Deterrence, Incapacitation and Vengeance. Working Paper No.
7676. National Bureau of Economic Research, Cambridge, Mass.

JlnuHa KopecnoHAeHUHWja/ KOMyHHUKaLHja

T: Kao mrto TBpau [JlamwanoBuh (2017),

JI:  JlammwanoBuh, Buhenrtnje. 2017. Ilucmo ayrtopy, 15. jaHyap.
(Damnjanovi¢, Viéentije. 2017. Pismo autoru, 15. januar.)

T: (Welch 1998)
JI: Welch, Thomas. 1998. Letter to author, 15 January.

Cta6bunHu uHTepHet npotokon (URL)

T: llpema 3aBoAy 3a UHTEJIEKTYa/IHY CBojuHy Peny6snke Cpouje (2018),

JI: 3aBoj; 32 UHTeJIeKTyalHy cBOjuHy Peny6svike Cpowuje. 2018. loguiuimbu
u3BelTaj o pagy 3a 2017. roguny. http://www.zis.gov.rs/o-zavodu/godisnji-
izvestaji.50.html, nocneawu npuctyn 28. mapTta 2018. (Zavod za intelektualnu
svojinu Republike Srbije. 2018. Godisnji izvestaj o radu za 2017. godinu.
http://www.zis.gov.rs/o-zavodu/godisnji-izvestaji.50.html, poslednji pristup
28. marta 2018.)

T:  According to the |Intellectual Property Office (2018)
JI: R.S. Intellectual Property Office. 2018. Annual Report for 2017. http://
www.zis.gov.rs/about-us/annual-report.106.html, last visited 28 February,
2019.
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Y wrtamnu

T: (borganoBuh 2019, 6poj cTpaHe)

JI: BorganoBuh, Jlyka. 2019. EkoHOMCKe Noc/ieiulie yroBapaka Kiay3yJie
HajrmoBJsamheHyje HalMje Y GU/IaTepaTHUM HHBECTUIIJMOHMM CIIOpa3yMUMa.
Homoc, ToMm 11, y mrtamnu. (Bogdanovié, Luka. 2019. Ekonomske posledice
ugovaranja klauzule najpovlasc¢enije nacije u bilateralnim investicionim
sporazumima. Nomos, tom 11, u Stampi.)

T: (Spier 2003, 6poj cTpaHe)

JI: Spier, Kathryn E. 2003. The Use of Most-Favored-Nations Clauses in
Settlement of Litigation. RAND Journal of Economics, vol. 34, in press.

MpuxBaheHo 3a o6jaB/bUBare

T: Y jenHoM uctpaxkuBamwy (Petrovi¢, npuxBaheHo 3a o6jaB/bHBame) Io-
cebHO ce MCTHYe 3Ha4yaj MpaBa MalkbUHCKUX aKIMOHapa 3a QYHKIIMOHHUCAbE
aKLMOHAPCKOT JPYyUITBA.

JI: Petrovi¢, Marko. Prihvaéeno za objavljivanje. Prava manjinskih
akcionara u kontekstu funkcionisanja skupstine akcionarskog drustva.
Pravni Zivot.

T: JengHna crtynuja (Joyce, mpuxBaheHo 3a o6jaB/bUBarbe) OJJHOCH Ce HaA
KolyM6UjCKH AUCTPUKT.

JI: Joyce, Ted. Forthcoming. Did Legalized Abortion Lower Crime? Journal
of Human Resources.

Cyacka npakca

@(ychome): BpxosHu cyn Cpbuje, PeB. 1354/06, 6. 9. 2006, Paragraf
Lex; BpxoBHu cyz Cp6uje, PeB. 2331/96, 3. 7. 1996, buameH cydcke npak-
ce BpxosHoe cyda Cpéuje 4/96, 27; CJEU, case C-20/12, Giersch and Others,
ECLI:EU:C:2013:411, mapa. 16; Opinion of AG Mengozzi to CJEU, case
C-20/12, Giersch and Others, ECLI:EU:C:2013:411, mapa. 16.

T: 3a pedepenne y TekcTy kopuctuTu ckpahenuue (BCC Pes. 1354/06;
CJEU C-20/12, uau Giersch and Others; Opinion of AG Mengozzi) KoH3uU-
CTEHTHO Y 11€JI0M 4JIaHKY.

JI: He Tpeba HaBOJUTH CYACKY NPAKCY Y CIUCKY KOpUILheHe JuTepaType.
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3aKoHH U ApYrH NPONUCH

@: 3aKOHMK O KPUBUYHOM MOCTYIKY, Cayxicb6eHu aaacHuk PC 72/2011,
101/2011, 121/2012, 32/2013, 45/2013 u 55/2014, 4yn. 2, ct. 1, Tau.
3; Regulation (EU) No. 1052/2013 establishing the European Border
Surveillance System (Eurosur), O] L 295 of 6/11/2013, Art. 2 (3); Directive
2013/32/EU on common procedures for granting and withdrawing
international protection (recast), O] L 180 of 29/6/2013, 60, Art. 6 (3).

T: 3a pedepenue y Tekcty kopuctutu ckpahenune (3KII uau 3KII PC;
Regulation No. 1052/2013; Directive 2013/32) KOH3WUCTEHTHO y I€JIOM
YIaHKY.

JI: He Tpe6a HaBOAWTHU NpoONKCe Y CHUCKY KOpUlIheHe JiuTepaType.

4. NMPUJI03U, TABEJIE U CJIUKE

CDYCHOTE y IpuJjio3uMa HyMmepuily ce 6e3 MNpeKHnJa Kao HACTABAK Ha OHeE
Yy OCTAaTKy TEKCTa.

Hymeparnuja jemnauuHa, Tabesa W CJAWKAa y NMPUJ0O3MMa IO4YMibe ca 1
(jemnaumua Al, Tabesa Al, ciuka Al uta,, 3a npuior A; jeqHaunHa b1, Ta-
6ena b1, ciuka b1 utn., 3a npusior B).

Ha cTpanu mMoxe 6uTH caMo jeaHa Tabesa. Tabesa Moxe 3ay3uMaTu
BUIIE OJ jeJjHe CTPaHe.

TaGeJie uMajy kpaTke HacsoBe. JofaTHa objallilberba ce HaBOJe y Hamo-
MeHaMa Ha JiHy TabeJe.

Tpeba nieHTUPUKOBATH CBe KOJIMYMHE, jeJUHULEe Mepe U cKkpaheHHIle 3a
CBe YHOCe y TabeJH.

W3Bopu ce HAaBOJEe y LIeJIMHU Ha JIHY TabeJsie, 6e3 yHAKPCHUX pedepeHlH
Ha pycHOTe UM U3BOpE HA JIPYTUM MECTHUMA y YJIAHKY.

Cimke ce npuiaxy y ¢ajaoBuMa 0JjBOjeHO OJ TeKCTa U Tpeba aa 6yay
jacHo o6esiexkeHe.

He Tpe6a KOpUCTHUTH ceHYeHe UM 60jy Ha rpaduiKUM NpUKasuMa. AKo
je moTpe6HO BU3yeJIHO HcTahu NojefiHe pa3JiMKe, MOJIMMO Bac Jja KOPUCTH-
Te mpadupame U YHaKpPCHO padupare WM APYro Cpe/iCTBO O3HA4YaBakma.

He Tpe6a KOPUCTUTH OKBUD 3a TEKCT UCIIOJ UJIK OKO CJIHKE.
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Mousinmo Bac ga kopuctute ¢oHT Times New Roman ako mocrtoju 6uio
KaKBO CJIOBO WM TEKCT Ha clMLM. Beanunna poHTa Mopa 6UTH HajMame 7.

['padunu He cagpke GUJIO KaKBY 060jy.

HacnoBu civka cy HaBeJeHH M Ha 3aceGHOj CTpaHULH ca JJBOCTPYKUM
npopesoM o Ha3uBoM — JlereHja KopuinheHHX CIUKA.

Cnuke He Mory 6uTu Behe oz 10 cm x 18 cm. [la 61 ce usberso fa ciau-
Ka Oy/le 3Ha4ajHO CMakeHa, 00jallliberha NojeIMHUX J1eJI0oBa CIMKe Tpeba Aa
Oy/ly MOCTaBJ/beHA Y OKBUPY CIMKE UJIU UCIO/| Hbe.
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CIP - KaTasiorusanuja y nyb6jankanuju
Hapogna 6ubunuoreka Cpo6uje, beorpag,

34(497.11)

AHAJIM IlpaBHor ¢akynareTta y Beorpaay : yaconuc 3a npaBHe U
ApyurrBeHe Hayke = The Annals of the Faculty of Law in Belgrade :
Belgrade law review / rimaBHM ¥ oAroBopHH ypegHuk Mapwuja Kapanukuh
Mupuh. - [Cpricko usn.]. - loa. 1, 6p. 1 (1953)-. — beorpan : [IpaBHuU
dakynret YHuBep3ureta y beorpaay, 1953- (beorpag : buporpad). -

24 cm

TpomeceuHo. - [Ipey3eo je: Annals of the Faculty of Law in Belgrade.
- lpyro usjame Ha ApyroM MeujyMmy: AHanu [IpaBHOr dpakysnTeray
Beorpany (Online) = ISSN 2406-2693.

ISSN 0003-2565 = Anasu [IpaBHor dakynrera y beorpany
COBISS.SR-ID 6016514




dakynTeTcKn HaydHu vaconuc AHanm [lpaBHor ¢akyntera y beorpaay
n3nasu of 1953. roamHe (ISSN: 0003-2565) kao noToMak Yaconuca Apxms
3a rpasHe 1 pyLUTBEHE HayKe Koju je u3nas3uno o 1906. roanHe.

[NaBHW YpeaHuULUM ApxmBa 3a rpasHe v ApyLLTBEHE Hayke 6unu cy: KocTa
Kymanyamn v [paroby6 ApaHhenosuh (1906—1911), Kocta KymaHyaou
(1911-1912), Yepomurb  MwutpoBuh  (1920-1933), Mwuxauno Wnwuh
(1933-1940), ophe Tacuh (1940—-1941) u JosaH hophesuh (1945).

[naBHW ypeanuun Axana [lpasHor ¢akyntera y beorpaay 6vnu cy:
Muxajno KoHctaHTMHOBMA (1953—1960), Munan BbapTtow (1960-1966),
Bojucnae bakuh (1966—1978), Bojucnas Cumosuh (1978-1982), O6peH
CrankoBuh (1982-1985), [ejaH Monosuh (1996), Muogpar Opnwuh
(1997-2004), flaHnno bacta (2004—2006), Cma AspamoBuh (2006—2012),
Mupossy6 J1abyc (2013-2015) n Mupko Bacurbesuh (2016—2018).

Y yaconucy ce 06jaBrbyjy Hay4dHW YnaHUM, KPUTUUKE aHaM3e, KOMeHTapu
CYACKMX 0AnyKa, NpUIo3u 13 MehyHapoaHOr HayUYHOT XKMBOTa W NpUKasu
KrbWra. 4aconuc vuanasum 1y enekTpoHckoM obmuky (elSSN: 2406-2693).

PanoBu 06jaB/beHW y 4aconucy MOANEXY aHOHWMHO] PELeH3MjM ABOje
peleHseHaTa, koje oapehyje peaakuuja.

CTaBOBKM M3PaXEHW y Yaconucy NpeacTas/bajy MULL/bere ayTopa U He
ofpaxaBajy HY)HO rneduliTa pefakuuje. 3a Te CTaBOBe pefaKuuja He

oArosapa.

YHaconuc 1M3nasun TpoOMeCceyHo.
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