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[. Nonoewuh, I Unuh-Monos (cTp. 501-544)

JI03HA OCHO8A 34 KOMNApAYujy npemnocmagka 0 CAUYHOCMU UAU O pa3/u-
Kama. U3 pazauyumocmu mux npemnocmaeku pasguaa cy ce d8a 0CHO8HA
MemodoJiouka npucmyna y ynopedHoM (nopeckom) npasy — (pyHKYUOHA/IU-
3aM (3acHOB8AH HA npemnocmasyu 0 CAUYHOCMUMA) U NPUCMYN KYAMypHUX
pa3AuKa, u3 Kojez je kacHuje Hacmao kpumuyku npucmyn. Ilowmo cy aua-
JAusupaau npedHocmu u Hedocmamke 06a hpucmyna, aymopu cy paspadu-
JIU OCHOBe ,Ky/imypHOo2 YHKYUOHAAUZMA', 3dCHOBAHO2 HA YK/BYHUBAY KY/-
mypHO2 KOHmMeKcma y ucmpaxcugarbe HaYUHA HA KOje nopecka npasa koja ce
ynopehyjy pewasajy dame npobseme.

Ks/byuHe peun: YnopedHo nopecko npasgo. - @yHkyuoHaausam. — [Ipucmyn
KyAmypHux pasauka. - Memodo.siozuja ynopedHoz nopeckoe
npasa. - [lopeckonpagHu mpaxHcnaaHmu.

1.yBOA

He usHeHabyje oKOJTHOCT LITO je y r106aJM30BaHOM CBETY JIUTepaTypa
0 Pa3/IMYMTHUM aclleKTHMa ONope3uBama ca MehyHapoJHUM eseMeHTOM
BpJio 00MMHA, Te je mojp:xaHa akTuBHouhy, npe cBera OEILl/l-a, mupema
Mpexe MOpPecKHX yroBopa M yCIoCTaB/bakba AOMahux MpaBuJa, ca IU/beM
cysbujamba M3beraBarba Nopesa W mopecke eBasuje! Ha MehyHapomHoM
maHy (Ha npumep, CFC 3akoHOAAaBCTBO, MpaBuWJa 0 TpaHCPEepPHUM LieHaMa,
TECT IJIaBHOT LIWJ/ba TPAHCAKLHje UTA.). AJlH, CBe JOHeAaBHO, ynopehuBame
HallMOHAJIHUX TMOPECKUX CUCTEMA, aKO Ce M3y3Me HEeKOJHUKO NHOHUPCKUX
pazmoBa,? 6uo je mapruHaado (Garbarino 2009, 679). Yak ce HU y TUM
,KAaHOHCKUM" TEKCTOBHMAa H3 YIOpPeJHOr IOPeCcKOr IpaBa HPaKTUYHO

1 Maxko ce, yo6udajeHo, nsberaBame miahama mopesa (mopecka eBasuja) AeJn

Ha: (1) 3aKOHUTY eBa3Hujy, Koja Moxe Jja Gy/e JeTHTUMHa (Iopecka MUTHUralLuja) U
HeJIETUTUMHA, U (2) He3akoHUTY eBa3ujy ([Tomosuh 2020a, 58-60), nocsie cTynama
Ha cHary (1. okto6pa 2018. rogune) MynTuiaTepajHe KOHBEHLHje 32 MPUMEHY
Mepa Koje ce y LIMJ/bY CIpeyaBarha €po3uje MOpecKe OCHOBHUIE U IMpeMellTarba
IOGUTH OofjHOCe Ha mopecke yroBope (CayxcbeHu eaacHuk PC - MehyHapoodHu
yzoeopu 3/2018), y cpIcKo MOpPECKO MPaBo je NPBU NMYT YHET TEPMHUH ,I0PECKO
n3beraBame’, Kao IpeBOJ, €eHIJIECKOT u3pasa tax avoidance, Koju oO3HauaBa
3aKOHUTY HEJIeTMTUMHY NOpecKy eBa3ujy. McTHHaA, y mnojeAMHUM ofpen6ama
3aKoHa 0 MOPECKOM INOCTYNKYy W mnopeckoj agmuuucrpanuju — 3IIIA, Caysxcoeru
anacHuk PC 80/2002, .., 144/2020, ,u36eraBame” ce ofpaHUje KOPUCTH Jja O3HAYU
He3aKOHUTY MopecKy eBasujy (Ha mpumep, 4. 131, ct. 1, Tay. 2) u 3) u w1 135,
CT. 2, a2 BEPOBATHO W 4. 31, cT. 2, Tau. 2). ¥ oBOM pajly He3aKOHHTA eBa3Hja ce
Ha3uBa ,lIopecKa eBa3uja’, a 3aKOHUTA HeJleTUTHMHA eBasHja ,u36eraBame nopesa“.

2 VYnop. Thuronyi (2003); Ault, Arnold (2010).
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He NMOMHIEe TEOPETCKUM OKBUP Ha KOjeM Cy 3acHoBaHMU. HacympoT Tome,
yHOpeAHONpaBHe CTyAHje, OMJIO OMIUTEr KapakTepa WM (OKycHpaHe Ha
NojeAMHAYHY, , TPAJULUOHAIHU]jy" TpaHy npasa (IMOMyT NPUBATHOT IPaBa),
JIO’)KMBeJie Cy IOCTOjaH pa3Boj. MeTofoJiolIKa NUTamwa jecy LeHTpaJHU
aclmeKT ymopejHOr INpaBa Kao AUCLUIJIMHE U Ha HbUMa je NOCIefHbUX
JlelleHWja HacTana 6oraTa akaseMcka suteparypa (Samuel 2014, 13).

Y oBoM paay hemMo HacTojaTH Aa M3 MHOUITBA METOZOJIOIIKHX KOHIIE-
naTa U ujieja U3 ynopeJHOr MpaBa HU3/BOjUMO OHe KOju OW HaM IOMOTJ/IH
Jla TIOHYJJUMO CKHI[y MeToAa KOjuMa OH yIopeaHO MOpPecKo IMpaBO MOr-
JIoO HajepHWKacHUje Aa OCTBAapuU CBoje IW/beBe. Kao mpeTXoAHO MUTambE,
pa3moTpuheMo AuseMy Jia JiM je YyIOpeJHO NPaBO YOILITE HAayKa WJHU je
caMo MeToJi, a 3aTUM heMo nmojaBphHM aHa/iW3U MPEJHOCTU U HENOCTATKe
,KJaCUIHOT" QYHKIIMOHAJIHOT METO/Aa W NMOCTMOAEPHUX KPUTHUYKUX IpHU-
CTyna y ynopejHoM (IIOpecKoM) MpaBy, ca HAMEPOM Jia yTBPAUMO Aa JIU
je Moryha mpuMeHa WHUX0Be KOMOUHAIMje H, YKOJIHKO jecTe, M0oJ KaKBUM
yCJI0BUMa.

2. YNOPEAHO NPABO: METOA UJIK HAYKA

Morxe fesioBaTM HeOOMYHO Jia Ce paclipaBa O HEKOj TeMU 3aloydHe
ynuTtaHowhy o HEHOM caMOM IocTojamy. HauMe, mociefwux cepampje-
ceTak roZivHa BoDheHa je akaJleMCKa pacinpaBa O TOME Ja JIU je YIOpeSHO
paBo caMo OGJMK HayYHOT MeTOJA Y UCTPaKUBabHUMa WM je, aK, TO IOo-
cebHa AUCUMIIIMHA [TpaBHe Hayke. YTBphyjyhu Ha modeTKy paja npupony
yInopeAHor MpaBa, HaMepaBaMo Jja YCTAHOBUMO OKBHUD Y KojeM heMmo crpo-
BECTH aHA/IN3Y HETroBe ,I0PeCKONPaBHE CEKLHje”,

CpegunoM XX Beka, mog, yTulajeM ¢panuyckor ayropa /JlaBuga (David
1950) u 6putaHckor npodecopa atepuna (Gutteridge 1946), y npaBHOj
JINTEpaTypH NPeoBJIaJlaBao je NIPUCTYI IIpeMa KojeM ,yopeJHO NIPaBo HUje
HHKaKBa HOBa HU NocebHa rpaHa NpaBa, Ia HU KaKaB [Jle0 Y CUCTeMy NpaB-
HUX HayKa, jep, U opeJ, KOPUCTH Koje ce OJ lera MMajy U NopeJ Yak U Ho-
BUX pe3y/ITaTa Koju ce y U3BeCHUM 006J1acTUMa IIpaBa NOCTHKY IyTeM YIO-
pejHOr NpaBa, yIIopeJHO NpaBO HeMa CBOra NoceGHOr mpejMeTa Koju 6U
ce pas3jIMKOBAO OJ NpeAMeTa JPYruxX NpaBHUX gucuuninHa“ (biarojeBuh
1953, 13). CynpoTHO IJieJUIITEe YCTAHOB/bEHO je paHHje, Ha MpesacKy y
XX Bek, TokoM Belle Epoque, y pajoBuMa $paHIyCKUX npaBHUKa Caseja’ u

3 3a gonpunoc Pejmona Caneja (Raymond Saleilles) HacTaHKy ynopegHOr mpasa

Kao ayTOHOMHe JucuuIivHe ymnop. Robert (1991, 143-149).
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Jlam6epa (Lambert 1905, 26-61). To cy 6uiau JaHu ,IpBe Tio6aausamyje”
KaJla Ce, y CBeTJy XallKUX KoHdepeHIMja o MebhyHapoJHOM jaBHOM U
MehyHapoJHOM NPUBATHOM IpaBy U pajJia Ha YHUBEP3aJIHUM HpaBUJIMMA
0 ’KeJIe3BHUYKOM M IOIITAHCKOM cao6pahajy M MHTEJIeKTYyaJHOj CBOjUHHY,
CBe BUIlle NaXKHe MoKJambaao MehyHapoaHoj yHubUKaLUjU TpaBa. ,A Taj je
IIM/b MOTA0 U MMao GUTH OCTBapeH — WJM 6ap NMpunpemM/beH — y Hajsehoj
MepH nyTeM ynopefHor npasa. OHO Jjak/ie fo6uja u3BecTaH MehyHapoHU
3Hayaj, 3Hayaj Koju N0 CBOMe KapaKTepy oAroBapa 3Hadajy MehyHapozaHor
jaBHOr M MehyHapogHor npuBaTHor nmpasa“ (bsarojesuh 1953, 13). [IpBu
MebhyHapoaHU KOHTpec yropeAHOT npaBa oApxaH je 1900. rogune y I[lapu-
3y.* 3ak/by4aK TOT KOHIpeca je 640 ,Ja je ¥ YyIOopeJHO MPaBO CaMOCTa/Ha
HayKa U Jla My Ce TaKBO MeCTO MMa JaTH y OGUJI0 KOMe CHCTEMY NMPaBHUX
Hayka“ (BusiarojeBuh 1953, 13). Exo akajeMcke pacnpaBe, Koja je HOKpeHY-
Ta JlaBu0BUM U ['aTepUIIOBUM MHCUCTHPaKkEM Ha Y/I03U YIIOPELHOT INpa-
Ba CaMO Kao METO/a, a He U Kao NpaBHe AUCLUILIMHE, TPaje [0 AaHALIbUX
JaHa. MebhytuM, PajMmaH je, uamMebhy ocTanux, U3HOCUO CyIpOTaH CTaB: UAKO
HUje 0CIopaBao /Jia YIopegHO MPaBO MOXKe CAYKHUTH U Kao METOJI, OH je
CMaTpao Jila ce BpeMeHOM, TO jecT y Apyroj nojioBuHU XX Beka y ynopen-
HOM IIpaBy aKyMyJ/IMCaJO CTBapHO ,CYNICTAHLMjaHO 3Hakbe", Koje ce cacToju
0/l YHEHUYHUX MHPOpMaIyja, Mperno3HaBama CTPYKTypa U pasyMeBamba
dyHameHTanHUX nuTawa (Reimann 2002, 683-684). [Ipema JlerpaHo-
BOM MMUIL/bEmY, ,lIpe/iCTaB/batbe KOMIIapaTUBHE aHaJ/M3e NpaBa Kao caMo
WM TIPEeTeXXHO MeToJa WJH, YaK, KoJIeKLHje MeToJa ymnyhyje Ha CyxeH,
jelHOAVMMeH3MOHANAH MOIJe], Ha HelTo WTO je GyHJAAMeHTAJHO ABOAU-
MeH3WOHa/IHa KOHCTPYKIHja“. AKo OM ce paZiljio CaMO O METOAy, ,KOMIIa-
paTuBHaA aHa/JM3a INpaBa IOCTaje JoAaTaK JApYyruM, CyNCTaHLUjaJIHUM
chepaMa npaBHe aKTUBHOCTH; TO jeCT, HUIUTA BUILE HEro CJAyLIKUbA Yyro-
BOPHOM, UMOBHUHCKOM HWJIM YCTaBHOM IpaBy. .. YIOpeJHa HCTpPaKHBamba
npaBa Npy’Kajy HOBY MepcrneKTUBY, oMoryhyjyhu fja ce KpUTHYKU OCBETIH
NpaBHU CUCTEM — TyhH WM BJACTUTH — YIVIABHOM Ha MCTHU HAauMH KaKO TO
MOTY YHHUTH, PELIUMO, KPUTUYKe NpaBHe CTyAUje, PEeMUHUCTHYKE TNpPaB-
He CTyAMje, IpaBHa CeMHOTHKA WMJIM €KOHOMCKa aHa/lu3a npaBa. Huko He
0¥ MOMHCINO Jla peAyKyje, HAa nmpuMep, GeMUHUCTUUYKY TEOPHjy MpaBa Ha
obuyan Meton” (Legrand 1995, 264). Y Manudecty us TpeHTa, Koju je

4 Yerupu rnasna numa Komrpeca 6una cy ga ce: (1) ogpeau MeTogosoruja

aHa/M3e Pas/IMYMTHX 3aKOHOJAaBCTaBa; (2) AebuHulle yjora ynopejHUX MeToAa
y HacTaBH IpaBa; (3) UCTaKHe 3HAYaj yHOpeJHONpABHEe aHa/JM3e 33 HAllMOHAIHO
3aKOHO/IaBCTBO, CY[CKO TyMauerwe U MehyHapoJHU crnopasyM; (4) ucTpaxke Me-
XaHUW3MH KaKo Jla ce CTpaHO NMpaBO yYUMHH NPUCTyNadyHUjUM. https://comparelex.
org/2015/05/19/paris-international-congress-of-comparative-law-culmination-
and-end-of-the-first-phase-of-comparative-law-research/, nocieawu npuctyn 28.
HoBeM6Gpa 2020.
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1987. roauHe cayMHMIIA Tpyla UTaJWjaHCKUX KoMmmnapartucta (il circolo di
Trento), HaBoju ce jaa ,ynopehuBamwe ckpehe nmakmwy Ha pasnnyuTte peHo-
MeHe MPABHOT JXUBOTA KOjU [leJlyjy y MPOLLJIOCTH WM CaAallllbOCTH, pa3Ma-
Tpa NpaBHe NMPOIO3UIHje Ka0 UCTOPUjCKe YHIbeHUIlEe, YK/bYUyjyhu OHE Koje
cy dopMysucany 3aKOHOAABLH, CYAOBH U YHUBEP3UTETCKH Npodecopy, U
TakKo MOTBphyje LITa ce 3aUCTa AOTOAUJIO. Y TOM CMUCJY, KOMIIapaluja jecte
ucropujcka Hayka“ (Sacco 1991, 26 f). Jlykuh, nak, cMaTpa Aa ,ynopeHo-
NpaBHU METOJ, HUje HUKaKaB 0cobeH MeTo/ i Beh npuMeHa oco6eHUX MeToAa
Ha JPYK4YUjH, IUPU MpeIMeT O] HAI[MOHAJHOT MpaBa. YIOpeJAHO MPaBo ce
OYUIJIEJHO OJJIMKYje MOCEGHUM IpeAMeTOM BHLIE HEro NOoCeGHUM MEeTO-
ZloM. Y ToM cMuc/y 64 oHO 6uJio moce6Ha Hayka“ (Jlykuh 1995, 161).

TakBU 3aK/bydlld ce OJHOCE W Ha IOjeJuHAYHy 006J/1acT yIOpesHOT No-
peckoz npaBa. C jejHe cTpaHe, OHO ce MOXXe CMaTpaTH OOGJMKOM HAyIHOT
MeTO/ia Yy UCTPakKUBambHMMa U HaCTaBH, aJld My HeJ0CTajy BJIACTUTe jeiUH-
CTBEHe KapaKTepUCTHKe, NOCTYILH, TeXHHWKe WU HauyWHU BpeJHOBaHa
Ia ce ocjama Ha OHe KOjU Ce KOpUCTe Yy ONIUTHUM YyNOopeJHONpPaBHUM
cryaujama (Avi-Yonah, Sartori, Marian 2011, 1). ¥ nopeckoM mnpaBy ce
CIPOBOJie TPU pa3/MYMTE BPCTe KOMIIApPaTHBHUX HCTpakuBamwa (Buijze
2016, 191-192). lIpBa BpcTa TaKBUX HUCTPaKMBakba, Koja je HOpMaTHUBHE
npuposie, oMoryhyje aHaJuTH4Ka nopehewa y cnenudprUyHOM OKBUPY 3a
OlleHBakbe, YMMe Ce WCTUYe KPUTHUYKA, a He caMo JleCKpUIITMBHA yJiora
UCTpaKHBamwa. TakaB NPUCTYN je, HAa NpUMep, NpuUcyTaH y BapkepoBoj
CTYAWjU O MOpe3y Ha KalHUTaJHU J0OUTAK y MOCTAaNapTXejJCKOj Jy»KHOj
Adpuny, xoju je ynopebeH ca nmopesnMa Ha KanuTaJHU Jo6uTak y CA/J u
Besnvkoj Bputanuju. KomnapaTuBHa aHasiu3a oTyza , Tpeba fja CylpoTCTaBU
NpeTNoCcTaBKe Ha KOjuMa IOYMBa IIOPeCcKO INpaBo, YK/bYydyjyhu Herose
edekTe, edUKACHOCT, MPAaBUYHOCT U npuxBaheHocT of Jbyau. To 3HA4YHU
Jla OHa Mopa Jia ujie Aaj/be Of, AeCKPUITHUBHOI (OKycHpama Ha ‘jecTe’ u
Jla BpenHyje ‘jecre’ y cMucay ‘Tpeba ma 6yme’ (Barker 2005, 708). [ipyra
BpCTa KOMNApaTUBHUX HUCTpakMBamwa ce QOKycMpa Ha KapaKTepHUCTHKe
ynopeheHux MopecKUx jypUCAMKIU]ja, ca LIU/beM Jla UX CTPYKTYpUpa, a He
Jla Ux BpeJHyje. HacTasa cTpykTypa MoXe UCTPaXKUBady Jia HOHYAU YBUJ Y
rpyIny NPUJIMYHO XOMOT€HUX IIOPECKUX jYPUCAUKILM]ja pa3BUjeHUX EKOHOMHU]a
(Ault, Arnold 2010, XXV-XXVII) niu jom mupH, XeTepOTeHUjH MoTIJiel, KOju
nokpuBa rotoso cBe aApxkase (Thurony 2003, 3-9). Tpeha BpcTa ynopegHor
HCTpaXKMBaka y NMOpPecKoM MpaBy je JAeCKpUNITMBHA U cpelie ce y 6pojHUM
,HallUOHAJHUM M3BelLITajuMa 3a MehyHapo/iHe CTpy4YHe KOHTrpece, KOju Cy
CKyIUbeHHU y ypeheHe 360pHUKE", YUjH je IU/b ,yIJIaBHOM MHPOPMATHUBAH,
y3 U3y3eTaK YpeJHHUKOBOI pe3dMea HAllMOHAJHUX M3BeIlTaja, KOjUu 4ecTo
npeBasu/a3yu 06M4Hy HHPopMaTUBHY ysory” (Buijze 2016, 192).
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C gpyre cTpase, ,'KOMIIapaTUBHO ONOpe3HBalbe’ MOXe Takohe Ja mpej-
CTaBJba jeJHUHCTBEHU KOPINYC 3Haka.. — HOBE YBHUJle U 3aKJ/byuyKe 10 KOjUX
ce Moxxe gohu camo ynopehuBaweM” (Avi-Yonah, Sartori, Marian 2011, 1).
[TowTo je jefHa O MHTeNEKTYaJHUX KOPUCTH O] yIIOPEeAHOT IIpaBa kerosa
TeH/leHIIUja [la aHaJMTHYKe KaTeropuje rypa Ha Bullle HUBOe alcTpaKIiyije
Jla 6u ce npebpoause pasiauke usmehy npaBHux cucrema (Reitz 1998, 635-
636), yamumo TypomujeBy KiaacudUKalUjy MOPOAHIA OPECKOT MpaBa 3a
IpUMep 3Hamwa Koje je CTeYeHO MyTeM YNopeJHOr IpaBa Ha 6asu tertium
comparationis-a, OJHOCHO 3ajeJTHUYKOT KBaJIUTETA KOjU UMajy JiBa 06jeKTa
koja ce ynopebyjy (Thuronyi 2003, 43-44). Haume, npema TypomHjeBOM
MUI/bEY, TPU Cy BeJIMKe ,MOpojule” Mopeckor mpaBsa: common law,
€BPOIICKa KOHTMHEHTAa/Ha IOPOIMILA M TOPOAUILA NopecKor paBa EBporncke
yHUje (v fasbeM Tekcty: EY), npu yeMmy wiaHoBu Tpehe npunazajy u npBoj
WJIM APYTOj MOPOJULIH, C 063UPOM Ha TO Jia Ce CaMO OHe 06JIaCTH HbUXOBOT
MOpecKoT MpaBa Koje YUHE JesoBe acquis Communautaire KBaJauQUKYyjy
3a noceGHO CBpCTaBame y nopojuly nopeckor npasa EY. Common law
NOPOJAMLIA MOXKe Ce Pa3BPCTaTH ¥ KOMOHBEJTCKY U aMepUUYKY NOTIOPOAULLY,
JIOK Ce eBpOIICKa KOHTHHEHTaJHa OpojAMLa rpaHa Ha ¢paHLyCcKy, ceBep-
HOEBPOIICKY, jY’KHOEBPOICKY, JaTUHOAMEPUUYKY, TPAaH3ULMOHY U NMOCTKOH-
GJIMKTHY, jallaHCKO-KOPEjCKY M 0CTaJie OTIOpoAuLe.

WMajyhu y BuAy Aa ynopeJHO NIpaBo, alCTPakKTHO NOCMaTpaHo, 00y-
XBaTa KOMIIOHEHTe M MeToJa U HAy4dHOCTH, IpU 4eMy je 3ajaTak MeTo-
Jla na ynopebyje M cynpoTcTaB/ba HOpPME, UHCTUTYLHje, KYJAType U Ap.,
onpezesbyjeMo ce Aa ciaefuMo I[lajMepoB cTaB, 3aCHOBaH Ha HJEjU Ko-
jy je npeyseo ox Kap6onujea (Carbonnier 1994, 153), na ce meTon y yro-
peHONPaBHOM HCTPa)KHUBalby CBOAM Ha TEXHUKY KOjOM ce CIIpOBOJe IO-
pebema (Palmer 2004, 2). Tako ryefgaHo, cBaka TEXHUKA MOXKe Jla ce cMaTpa
0CEGHUM MeTOo/I0M.

5 TypomujeBa k1acudukanyja nopojuLa nopeckoz npasa cieu Kaacuukanujy

npaBHux nopoauna yonure (Thuronyi 2003, 24), noce6HO OHY KOjy Cy CauMHUJIA
LBajrepT u Ker (Zweigert, Kotz 1998, 73). Ta ksacudukanuja, Koja IpBEHCTBEHO
y3uMa y 063Up HpUBaTHaA MpaBa, 00yxBaTa POMAHCKy MOPOJAMLY, TepMaHCKy
OPOAULY, HOPZAMjCKY MOPOAULY U common law MOpoAMLY, JAOK Ce KHUHECKO, ja-
MaHCKO, XMHAY U MCJAaMCKO [IpaBo N0CeOHO TPeTUpajy.

6 f[yKl/lh 3aroBapa mupe CXpaTambe TEXHUYKUX MeTOoJa IpaBa U IIPpaBHe TEXHUKe

(Jlykuh 1995, 166 et seq.).
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3. MPETMOCTABKA O CJINYHOCTHU UJIK NPETNOCTABKA
O PA3JIULN?

Hako je mopecko npaBo y CBUM JpxaBaMa ,IIpBEHCTBEHO 10 IPUPOAHU 3a-
KOHCKO", IITO 3HA4YM Jja 6U pasyinKe u3Melhy eBpPOINCKHX KOHTUHEHTAJTHUX
u common law cucteMa Tpeb6aso Aa 6yay ,Marbe 3HayajHe HEro y Jpyrum
N0J/bUMa, ...060MYHO IIOCMaTpale HaM Kasyje Ja ce NMOPecKd CUCTEMH Beo-
Ma pasJIMKyjy, He caMo MpeMa YBeJeHUM MOpe3rUMa, HETO U MpeMa CTeNeHy
JUCLIMIUIMHE U codUCTUKaLMje (Ja He KaXeMO eHTy3Huja3Ma) ca KOjoM ce
nponucu Hamehy” (Livingston 2020, 7-8). MebhyTtum, Takobe ce HaBogu na
HajOUTHUje pa3/iMKe He MOCToje u3Mehy MaTepujajHux HopMu Beh usmehy
MHCTUTYILYja, TOCTYNIaKa U TEXHUKA U Jla CBpCTaBakbe 3aBUCH 0 llepCliek-
THBE M KOHTEKCTa, IPU YEMY Cy CTaJHO MOJBPTHYTH NPOMEHaMa TOKOM
BpeMeHa (Reimann 2002, 677).

Amm, mohumo of, cimyHocTU. C 063UPOM Ha TO Jla Cy mope3u o6aBe3HA
JlaBama JipKaBM M3 O0OBE3HUKOBOI J0X0TKa (MHOro pehe U3 uMMOBUHE),
6e3 HemocpeJiHe IPOTUBYCJYTe, ,0NI0pe3UBatbe ce Hajasu Mehy MOJUTUY-
KM HajcopHUjuM obJsiacTuMa mpasa“ (Livingston 2020, 8). [lopecku o6Be-
3HULK’ pearyjy Ha MOpecKe HEMpas/ie pasJUYWTHM BpCTaMa OTIOpPa, ald
y HUCTOPUjU OIope3uBarba HEeroBU O0GJHULH Cy MOIJIM GUTHU OTOBO MCTH,
ynpkKoc passiukama usMehy apkaBa. Kaja ce momeHe mopecku 6yHT, IpBa
acouujandja je o6udHo ,bocToHCka yajaHKa“, Koja je mokpeHysna AMepuy-
Ky peBoJylHjy, o, cioraHoM No taxation without representation.® Ciindan
npUMep MOCTOjU U Y CPICKOj uctopuju. Haume, kues Musom O6peHoBuh
KOjU je, HAKOH J06ujara cTaTyca BasajiHe KHexxeBUHe 3a Cp6ujy 1830. ro-
JIMHe, HaCcTaBHO Jla youpa ocMaHCKe Nopese /leJIOM Y UMe CyJITaHa, a JleJIoM
3a notpebe cBOje ynpaBe, Cyouro ce noyeTkoM 1835. roguHe ca MaCOBHOM
no6yYHOM NPOTUB CBOje ayTOKpaTCKe BJaZlaBUHe, KOjy je npeaBojguo Muie-
Ta PasojkoBuh. [lo6ymenunu cy TBpAuIU Aa je KHe3 Mwusouw ,BjaZjao Kao
naua ¥ nopehaBao nopes Ha Ha4uH Jja 6 ce MorJ/io pehu faa je fpxaBa 6u1a
HeroBO UMatbe, a JbyAu lerosu pooosu” (P. J. [lonosuh 2009, 87-88). Muie-
THHa OyHa je npeJcTaB/bajia 030U/bHY NpeTHY, Te je Musom 610 npuHyheH

7 MucIUMO Ha 06Be3HUKe — PU3MUKA JTHIIA.

8 BocToHCKa 4yajaHKa“ je aKT peBOJITA KOJIOHUCTA NMPOTUB 3aKOHA O 4ajy, KOjuM

je 6puTaHcku [lapiaMeHT, ¥ KOjeM OHU HUCY OWJIM IpeJiCTaB/beHHU, YBEO aKIM3y Ha
yaj. Y 3HaK NMpoTecTa, NpUNaZHULM TajHOT ApywTBa ,CHHOBHU cJl060/€e” ynaau cy
13. penem6pa 1773. roguHe Ha 6pojioBe UCTOYHOMH/MjCKE KOMIIaHUje, YCUpEHE
y 60CTOHCKO]j JIyIiH, U y MOpe nob6alaiyd ToBape 4aja. bputaHcke BjacTH cy Ha TO
OLUTPO pearoBaJie, IITO je NPeJCTaB/baJl0 HHULMjAJIHY KallUCIy Koja je yop30 mo-
KpeHyJla AMepUYKH paT 3a He3aBUCHOCT.

507



[. Nonoewuh, I Unuh-Monos (cTp. 501-544)

Jla yYMHH YCTYNMaK U AOMYCTH JoHoulerwe CpeTemcKor ycraBa. Hanaszehu
IpaBHU OCHOB y 4wi. 86 YcraBa,’ CpeTerCKa CKYIIITHHA je JOHEJa NPBU
CPIICKM MOpeckH 3akoH. OTyAa 3aKk/by4yjeMo Aa HapoAy HUje A0OGPOBOJBHO
JlaTo MpaBo /ia ,HeMa olope3rBama 6e3 Npe/cTaB/baka y napjaMeHTy" Beh
Jla ce OH 3a TO U360pruo0 MUIEeTUHOM GYHOM.

CivyHOCTH ce, MehyTHUM, He IMOKa3dyjy caMo y OTIOPY MOpPEeCKUM He-
npaBpama. [IpetxoaHo nomenyT TypomwHUjeB NOKYLIaj Kiacupukalyje nopo-
JlMIa TIOPEeCKOT NpaBa Takohe cBeJ0YH /a MOCTOje CIMYHOCTH ¥ KapaKTepHu-
CTHKaMa HallMOHAJHUX NMOPECKUX 3aKOHOAaBcTaBa. MehyTumM, yecTo Moxe
M3IJIelaTy Kao /a Cy OHe NOTHUCHYTe pa3/iMKaMa. Jlako je 3almasuTu Jia cy U
Peny6auka Kopeja u Utanuja, unu u lliBeacka u 'puka pa3BujeHe AprKkaBe,
aly U Jja u3MeDhy HUXOBUX NOPECKUX CHCTeMa U HMBOA IOIITOBama Mpo-
[Mca IOCToje 3HavyajHe pasiuke. O y3spouyuMma THX pas/idKa, Ha KojuMma je
3acHoBaH JluBuHrcToHoB npuctyn (Livingston 2006, 582-586) - 3a pas-
JUKY of TypomUjeBor, KOjU je ycMepeH Ha CJIUYHOCTH — 6uhe BUlle peyu
KacHuje. Mako ofballyje HbUXOB NPUCTYI Ja ce NPABHO 3Hame carjiefaBa
Ha OCHOBY NpaBMJa U/UaU HOPMH, Jlerpad cMaTpa Ja je caCBUM IPUPOAHO
wrto [nen (Glenn 1993, 567), Cackunpg (Susskind 1987, 78-79) u Mapke3u-
Huc (Markesinis 1994, 30), 3aroBapajyhu TakaB IPHUCTYII, 3aCTyMajy TE3Y O
KOHBEPreHIUju Te CMaTpajy JAa ce ,TpajUuliije eBpOIICKOI KOHTUHEHTAJIHOT
npaBa U common law-a mporpecuBHO NpUGJMKaBajy y 3amagHoj EBponu”
(Legrand 1996, 55). Komnapanuja koja ce ¢pokycupa Ha npaBuJia U NPUH-
IUIe 3aCHUBA Ce Ha praesumptio similitudinis, a jenaH oJ] lbeHUX OCHOBHUX
MEeTOJ0JIOLIKUX NIPUCTYIIA je UHAYKLUja. MoXXeMO je 03HAaUUTH Kao ,UHTe-
rpaTUBHO yropehuBame”.

Ay, cynipoTHO TaKBUM IVIEJUIITUMA, ¥ INTEPATYpH ce cpehe cTaB Aa ,HU
IpaBUJIa HA KOHLENITH He OTKPUBAjy TOJIMKO O IPaBHOM CUCTEMY KOJIMKO U3-
rjeja Jia ce npeTnocTassba. [IpaBusa cy, Ha IpUMep, yIJIaBHOM edeMepHa U
HeH306eXHOo HenpeBUAbUBA. OHa cy KpXKa... (M) orpaHHYaBajy nocMaTpaya
Ha ‘IVIUTKY JecKpunuujy'... (OHa) npejcTaB/bajy HOBPIIMHCKY CIUKY IMpaB-
Hor cuctema“ (Legrand 1996, 55-56). 360r Tora 6u KoMnapaTucTta Tpebaso
Jla ce KOHLIEHTpHIIe Ha KyJATypHe pa3/uke. UcTuHa, feduHULMja ,KyaAType"
je WIMpOKa U KOMIUIMKOBaHA, Ia MHOTH ayTOpH y 06J1acTH ynopeaHor (mo-
pecKor) npaBa afiajy y UCKyLlemwe Aa ciaefie XayCKaMIIOBO YIO30peme Jia je
,MOX/la TelKo JlepuHHUCATH Marapla, aJid ra nperno3HajeMo KaJia ra BUJU-
Mo“ (Huiskamp 1981, 19-20). MehyTum, CKJIOHU CMO Jia TPUXBATUMO MOKHU-
poBo ozpeheme Ja je ,Ky/JTypa CKyNl yBepemwa, BpeJHOCTH U npedepeHIiyja

,HHKakaB flaHak He MOXKe ce HAJIOXKHUTH WJIM yAapuTH 6e3 ofobpewa Hapoa-
He ckynutuHe". To je, 3anpaBo, 6uja cprcka ¢opmynauuja npuauuna No taxation
without representation.
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KOje MOTYy YTHLATH Ha MOHAIIamke, a Koje ce APYIITBEHO (a He reHEeTCKH)
NpeHoCe U JieJie ca HEKUM nojcKynoBuMa gpyurrea“ (Mokyr 2017, 8). Jow
oapebeHuje, mopecka KyJaTypa ce — y CBOjeM CTaHOBUIIHOM acnekty® -
Moxe JleGUHHCATH TaKo Jia ce ,,0HOCH Ha CKYIl yBepea U IPaKCH Koje JeJle
HOpEeCKH NPaKTHUYapy U HOCHOLM MOpecKe MOJUTHUKE y AAaTOM APYLITBY, Te
oTy/la 06e36ehyje mosiory UM KOHTEKCT V¥ KOjeM ce JIOHOCe GUTHe Iope-
cke oxasayke“ (Livingston 2006, 560). Jlerpan (Legrand 1996, 60) cmartpa
Jla ,KoMIIapaTHCcTa Mopa Ja ce ¢pokycupa Ha KOTHUTHBHY CTPYKTYpy JaTe
NpaBHE Ky/AType U, KOHKPETHHU]e, Ha eUCTEMOJIOLIKE OCHOBE Te KOTHUTHB-
He cTpyKType. Ta enucTeMosIolIKa I0AJI0Ta Haj60o/be IPeACTaB/ba... IPAaBHU
mentalité (KOJIeKTUBHY MEHTA/IHU NPOTpaM), UM UHTEPHAJIU30BaHy MpaB-
Hy KYJITYpYy, Y OKBUpY [JaTe npaBHe KyiaType“ TakaB JlerpaHoB HPHUCTyMN
hemo unyctpoBaTu ynopehuBamweM aMepuuKe substance-over-form JOKTpU-
He, KOja je UMIJIMLMTHO OINlepaTUBHO IPaBUJIO KOje IpUMemnyje Mnmopecka
aIMUHHUCTPALHja, ca HEKUM jYPUCAUKIMjaMa U3 OPOJHILE EBPONCKOT KOH-
TUHEHTAJIHOT [IpaBa, Koje ce TPaJULHOHAJIHO 0C/labajy Ha ,J1eraJuCTUYKHU "
IPUCTYI MOPECKUM MpaBWinMa,'! mpema Kojuma cBe ITO HUje 3a6pambeHo
Tpeba fa 6yje fonyuTeHo. TakBa pasJivKa y IpaBHOM MeHTA/IUTETY JOHe-
KJIe OTeXXaBa pa3Boj eQeKTUBHHUX OMNIUTHUX aHTUAOY3WBHUX IpaBUJa (EHT.
general anti-abusive rules - GAARS) y TUM JpyruM jypucAuKIMjaMa, J0K y
CA/l omoryhyje YY4MHKOBUTY NPUMeHY aHTHA6y3UBHUX [IPpaBUJIa, YaK U 6e3
OCHOBe y 3akoHy. O Aucliep3Uju NOPECKUX NPaBUIA U3 jeJiHe Y Jpyry Hpas-
Hy Ky/aTypy 6uhe pedyu KacHuje.

CropHo je, y3 TO, fila JIU y jeiHOj p>KaBHU MOXe Ja ce TOBOPHU CaMO O
jeIHOj MPaBHOj KYJTYPU WM O BUILIE HUX, TOCEGHO YKOJUKO je JpKaBa
BeJIMKa M XeTeporeHa'’ (Ha mpumep, HUBO MOPeCKe AUCHUIUIMHE Ha ce-
Bepy 4 Ha jyry Uranuje). OTyzna 3ak/pydyjeMo ja ce npuctyn Jlerpana u
HeroBUX MCTOMHUIIL/bEHHKA 3aCHMBA Ha NPETNOCTaBLM O pas/jMKaMa Kao
[10J1a3HOj TAa4YK{ 3a KoMmnapauujy. MoxkeMo ra 03HaYUTH Kao ,KOHTPACTHO
ynopebuBame”.

[Ipe Hero wTO yheMo y TaBUPHUHT ClIOpEHA KOMIAPATUCTA O Ba/baHOCTH
HojeJMHOT MeTOoJa 3a LiU/beBe yIopeAHOr (opecKor) npaea, Koje je BeoMa
3aBUCHO 0f KoH$poHTanuje usmehy praesumptio similitudinis w npeTmo-

10" Mopecka kyaTypa MMa U CBOjy HHCTUTYLMOHAIHY KOMIIOHEHTY.

1 Mpumepa pagn, YeraBuu cyz Ilo/bCKe je MOHHIITHO AHTHAGY3HBHO 3aKOHOAB-

cTBO, AoHeTo 2002. rogune (Art. 24 b, § 1 Ordynacja podatkowa), nosusajyhu ce
Ha TO /1a OHO HapyllaBa NPHUHLHKIE 3aKOHUTOCTH U MpaBHe cUrypHocTH. Trybunal
Konstytucyjny, K 4/03, Wyrok z 11 maja 2004 r., para. 4, 5.

120 megocTanuma quBepsuTeTa y NpedepeHiujaMa, KyaITypaMa U jesuuma mehy
CTAaHOBHUILITBOM BeJIMKe JipxkaBe ynop. Alesina, Spolaore (2003, 4-5).
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CTaBKe 0 pasJjiMKaMa, MOpaMo 3ala3uTH Ja ,IpeTIocTaBKa O CIMYHOCTHMA
HacnpaM OpeTHOCTaBKe O pasjMKaMa He NpeJcTaB/ba CyKo6 u3Meby JBa
METOZ0JIOUIKA ancosiyTa. CIMYHOCT M pas3/ivKa ...QYHKIMOHUILY Ha pasJid-
YUTUM HUBOMMA; HA je[HOM HUBOY MOXe MOCTOjaTH pyHJaMeHTasTHa pa-
3/uKa usMeby fBa o6jexTa Koja ce ymnopebyjy, anu kaja ce noMmepumMo Ha
JPYTH HUBO, HaJa3uMo caudHoct'® (Samuel 2014, 12).

4. METOAOJIOWKHU NPUCTYNHU

Hajnpe hemo ykasaTu Ha nuTame TexHUKe ynopehuBama, Koje je ek-
CTeH3UBHO pa3pajuo KoHcTaHTHHeECKO, TBpAehU Jia ce ,1eJIOKynaH Mpolec
KOMIIapalyje cacTOju M3 Cepuje olepalyja Koje Cy IOBe3aHe y jeJaH
OCMMUIILJbeH, IIUJbHO opHjeHTHCcaH npuctyn” (Constantinesco 1974, 122).
TakBO MCTpakKMBak€ Ce MOpPa CIPOBECTH y TPU CYKLECUBHA CTajAujyMa:
ca3HaBame (Pp. connaitre), cxpatame (Pp. comprendre) u cpaBwuBame (Pp.
comparer), Koje je KoHCTaHTHHeCKo Ha3Bao ,IpaBuyoM Tpu c“'* (Constan-
tinesco 1974, 135 et seq.). Tpe6asio 61 3amasuTH Ja Cy Ta TPU CTA[UjyMa,
JIOTUYKH pa3/iBOjeHa, y CTBapHOCTH noBe3aHa (/lpar. [lomouh 2006, 34).

[IpBU cTazujyM, ca3HaBakbe, 060yxBaTa IeT MeTO/0/0UIKUX IPaBUJIa, Koja
noapalyMeBajy Aaa ce: (1) mpoy4u mojaM TakaB KakaB jecTe; (2) ucnura mojam
koju he 6UTH mopebheH y HeroBUM OpPUTMHAJHUM W3BOpUMa; (3) mpoyyu
nojaMm koju he GUTH mopeheH y CJI0XKEHOCTH Y YKYNMHOCTH U3BOpaA MpaBa
Koje ce pa3MaTtpa; (4) moimTyje Xujepapxuja u3Bopa MpaBa y pa3MaTpaHOM
nopetky; (5) Tymauu nojam koju he 6uTu nopebeH y ckiagy ca MeTofoM
Koju je cnenudUyaH 3a MpaBHU NOpeJaK KojeM NMpunaja.

Jpyru cTagujyM, cXBaTambe, CaCTOjU Ce y peUHTErPUCay 10jMa Y eroB
NpaBHU CUCTEM, IPU Y€MY NPABHU CUCTEM Tpeba CXBAaTUTH Y CBETJIY ILHUPET,
HOJIMTUYKOT, EKOHOMCKOT U JIPYLITBEHOT OKpYXKeka.

KoHcTaHTHHecKO ce 3anaxe Aa ce y TpeheM cTajujyMy, CpaBHUBaHY,
jellaH mopej Jpyrux NOoCTaBe CBU aCMeKTH 0jMoBa Koju he 6utu nopeheHu:
1ojaM M3 IpaBa JAp)KaBe A, KOjU je mpeJMeT CpaBHHUBamka, Tpeda Ja Gyze

13 Tako je roBopuo Mepuman (John Henry Merryman) y pacmpasu ca JlerpaHom:
,Ha mpumep, Ha jeAHOM HUBOY PUIEMKOMHC Jesyje BPJIO YyLHO NPABHHUKY com-
mon law-a. Any, Ha JPyroM HHBOY, NIOLITO je ped O NMPeHOCy CTBapH WJIM IpaBa
JIMIy Koje UX TpuMa y3 o6aBese NMpeMa TpeheM, To JiMuM Ha TpacT. MehyTum, mno
WCIIUTHBaY, YCKOPO IOCTaje jacHO Jia NMOCTOoje 3Ha4yajHe pasjivKe usMeby Ta ABa
WHCTUTYTA, ¥ TO TAKO HJie, C jefHOr HUBOA Ha Apyru” (Legrand 19993, 42).

«ou

4 Mpesog dppaHiyckux ,Tpy c* (1aTUHKIA) HA CPIICKH TaKo Aa ce foGHje ,TpH ‘C
(hupuauuna) ayryjemo [lparospy6y [lonosuhy ([Jpar. [Tonosuh 2006, 32).
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[OCTaBJ/bEH YIOpeLO ca ,YyIOpeAUBUM" MOjMOM W3 mpaBa ApxaBe b. Y
TOM CTaZMjyMy [OCTaBJ/bEHA Cy TPU LjWJba: NPBO, Aa Ce UJEHTHUQPUKY)Y CBU
OJIHOCH, OZHOCHO CBe PA3JIMYUTOCTH U CJIMYHOCTU U3MeDy MojMoBa KOjH ce
nopeje; Apyro, Ja ce mpeLy3ydpa TayHa BPeSHOCT YCTAHOB/bEHUX OLHOCA;
Tpehe, 1a ce ogpeau raison d’étre TUX OJTHOCA, TO jeCT Ja Ce YTBPAe BUXOBU
y3pok U cBpxa (Jaluzot 2005, 35).

U nocseHULM OKpPEHYTH yIIOpeJHOM NOpeckoM NMpaBy CyodaBaJH Cy ce ca
NpeTXOAHO HaBeJeHUM pa3/iMKaMa U CIMYHOCTHMA U OCJamaly Cy ce Ha
MeTO/|0JI0THje Koje ce MOT'y ToBe3aTH ca ocTojeNUM LIKo/laMa MULLbeka Y
onwmem ynopegHoM npaBy (Marian 2010, 421). CMaTpaMo fa je ynopegHo
NOPecKo MpaBO 3a0CTajajlo, U U3 CHObHUX U W3 YHYTpaAUIHkUX pasJiora,
3a ONUITHM YHOpeAHWM NpaBoM. Ha ekcTepHOM miaHy, TpaAWIIMOHAJIHO
yHopejHO NpaBO ce JocCTa Jyro roTOBO MCKJ/bYYHBO (GOKycUpaIo Ha
npuBaTHO mpaBo (Zweigert, Kotz 1998, 65). Ha ynyTpaummeM miany, 36or
C/I0KEHOCTHM MaTepHje IOpeCcKOr IpaBa, paHa MHCTpakKUBaka MHUTaHba
yHOpeJHOT MOPECKOT IMpaBa MO MNpaBUJIy Cy CHPOBOJAMJIN IOPECKH CIie-
LIMjaJIUCTH, @ He NMpPAaBHHU KOMIAPATUCTH, NPU YeMy NOPECKU CTPydHalU
HUCY TOKJIakhaJll JI0BOJbHY MaXKY METOZOJIOMKUM HNUTAmkUMa jep Cy UM
OUJIM Ba)XKHUjU NMPAKTUUHU LM/beBU (KOjU MOJApPa3yMeBajy AeCKpUNLH]Y).
Onpebenu Hanmpenak 3abesielkeH je TeK TOKOM INpBe JBe JAelleHuje XXI Beka
(Marian 2010, 436 et seq.).

MoxeMo fa ueHTHUPUKyjeMo TpU ylmopeJHOIpaBHA NPHUCTYyNa, Koja cy
peJieBaHTHA U 3a yHOpeAHO Mopecko npaso: (1) GyHKIMOHAIHU NMPUCTYII;
(2) mpuctyn KyJATYpHUX pa3JidKa; (3) KpuTHUUKY npUucTym. [[pBu je 3acHOBaH
Ha praesumptio similitudinis, 0K ce mpeocTaJia /iBa 0CJIakbajy Ha KOHTPACcTHA
ynopebhuBama.

4.1. DyHKUUOHANHHU NMPUCTYN

[IlpeMa MulLbEWY ,MOJepHUX Kiacuka“ llBajrepra u Kewua, ,0CHOBHU
MeTO/[0JIOLIKYU IPUHIUII LIeJIOKYTTHOT YIIOpeAHOT NpaBa je QyHKIMOHAJIHU"
Y U3 mera ,JIpou3Jiasze cBa Jipyra npaBuja Koja oapebyjy nsbop npasa
koja he ce ynopehuBaTu, 06UMM MOAYXBaTa, CTBapame CUCTEMA YIOPEIHOT
npaBa UT[. .. Y NIpaBy Ccy yrnopeJuBe jeJMHO CTBapH Koje UCHyHaBajy UCTY
¢byHkuyjy. ... [IpaBHU cUCTeM CBakor JApYIITBA CYIITHHCKH Ce cyo4aBa
C WCTUM Ipo6/jeMHMa, a pellaBa Te Npob/jeMe NPUIWYHO JAPYKYHjUM
CpeACTBMMaA, MaJa BpJO 4YeCcTOo ca CJAUMYHUM pesyaTtatuMma“ (Zweigert,
Kotz 1998, 34). [lpyrum peuyuma, yHKyuja MpaBUIa, HEroB JPYLITBEHU
IM/b, NpeJCTaB/ba 3ajeJHUYKU HMeHuWJaL (tertium comparationis) koju
omoryhyje ynopehuBamwe. Ako 61 cjleu0 TakaB NPHUCTYI, IOPECKOIPAaBHU
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KOMIapaTucTa 6, Ha HpuMep, Tpebaslo Ja HCTPaXW HA4YMH Ha KOjU
MHOCTPAHO NpaBO TpeTHpa arpecMBHO NOPEeCKOo IMJaHUpake, a He Ja ce
6aBM UCIUTHBakeM popMaJHUX ycaoBa 3a GAAR y HHoCcTpaHOM IpaBy, No-
HITO Jpyro NMUTamwe ynyhyje Ha KOHLENT 3acTyNJ/beH y HalMOHAJIHOM Ipa-
By Komnaparucre.!> Haume, uctpaskuBame npo6sema 64 Tpe6aso NOTHyHO
Ja ce crpoBefie Y GYHKIMOHAIHUM YCI0BUMA.'® OYHKIIMOHAIHU METOJ ce
nojaBuo TokoM Tpehe genenuje XX Beka; ,MeTOJ KOju ce AaHac Npejaje U
NpaKTHKYyje [10J1a3U Of, UCTPakK1Bakba Koja je pa3BUo U yCaBpLIMO (HEMAYKU
npodecop) Pabent” (Zweigert, Kotz 1998, 61).

Y3ajamHoO nmpubJmKaBame MPaBHUX CUCTeMA je 32 QYHKIIMOHAJIMCTE He-
n3bexxaH peHOMeH. ,AKO Cy MpaBHU NPOGJEMU M NMPABHU HCXOJU HCTH,
yHUuHKanuja npaBa (CpeACTBO Ja ce pelle CIUYHU Npo6IeMH U Aobhe 10
CIMYHUX UCX0/a) cripevnsia 6 MHOTe ry1aBo6oJsbe. [[pemMa buXxoBOM BUh ey
CTBapH, XeTEPOTEeHOCT NMpaBHe TEPMUHOJIOTH]je je caMo dacajia Koja CKpuBa
CTBapHe CJIUYHOCTHU Koje, Ha NMPBU MOTIJIEJ, MOT'Y OCTAaTH He3amakeHe. 3a-
JlaTaK MOPeCcKONPaBHOr KOMIAapaTHUCTe 6M GHUO Jla y KOHTEKCTY NMOPECKUX
3aKoHa OTKpHje Te caudHocTu” (Avi-Yonah, Sartori, Marian 2011, 4). llumb
yHOpeaHOT MOPECKOT MpaBa 6u 610 Ja ce UAeHTUDUKY]y CAMYHOCTH U pas-
JiuKe JoMahuxX MOPECKUX CUCTeMaA Yy Pa3/IMYMTUM JApKaBaMma U Jia ce Hahy
NOTeHIWja/IHA alTEPHATHBHA pelllelha 3ajeHHYKUX mnpobseMa. [Ipema
PajMaHOBOM MUII/bEY, ,[IOTPEGHO je Zja pa3MaTpaMo MpaBuJia y KOHTEKCTY,

15 Ha npumep, oapexGom wi. 9, cr. 2 cprckor 3IIIA npegsubeHo je aa ce
3a yTBphuBatbe Hopecke oGaBe3e y3uMa AMCHMYJsoBaHH mocao. C Apyre crpa-
He, 6puTtaHcku GAAR je 3acHoBaH Ha double reasonableness TecTy, Koju of mo-
pecke aAMHUHHCTpalMje 3axTeBa Ja IMOKaXke Ja Cce apaH)XMaHU Koju OU OMJIU
KBaMUKOBaHU Kao aby3WBHH ,He MOTrY pa3yMHO CMaTpaTH Kao pa3yMaH TOK
nenoBamwa“, https://www.gov. uk/government/publications/tax-avoidance-general-
anti-abuse-rules, nocneamwy npuctyn 15. genem6pa 2020.

16 Pemera KOja HaJIJa3uMO y pa3/IMYUMTHUM jypUCAUKIIMjaMa MOPajy ce pa3iBOjUTH

0/ CBOT KOHLENTYa/JHOI KOHTEKCTa M OCJ0060JMTH HalMOHAJHHUX JOKTPHHAp-
HUX NPU3BYKa TAKO Zia MOTY jacHO Jia ce caryeJajy y CBeTIy cBoje GpyHKIHje, Kao
MOKYyLIaj Jia ce 3aJ0Bo/bU ofipeheHa npaBHa notpe6a“ (Zweigert, Kotz 1998, 44).
Muxaesic 3anaxa Aa cy QyHKIMOHaA/NIM3aM y COLHMOJIOTHjU U QYyHKIMOHAIU3aM y
IpaBy Pas/IMYUTU — U3MeDy ocTasor U 360r Tora IITO COLUO0JI03U KOpHUcTe QYHK-
LYOHa/U3aM Ja 61 nosehasu KOMIUIEKCHOCT M CBOjy CJIMKY NOCMaTpaHUX ApY-
IITBEHUX CHCTeMa YYUHWIHM NPELU3HMjOM O MyKOT CIIMCKa HEeHMX eJleMeHaTa,
JIOK IPaBHUIM KOPUCTe GYHKLMOHANU3AM /1a 61 CMambUINU KOMIJIEKCHOCT, ca Ha-
ZioM Aa he UM OH NMoKa3aTH Kojy 0/, HEKOJIMKO Pa3/IMYUTHUX OAJyKa 61 Tpebasio Aa
noHecy (Michaels 2006, 361).

17 Epucr PaGen (Ernst Rabel) ocuoBao je 1926. roguue y Bepauny Kaiser-Wil-
helm-Institut fiir ausldndisches und internationales Privatrecht, koju je Bpsio 6p30
[I0CTA0 LieHTap 3a KOMIapaTHBHe IpaBHe CTyAuje He caMo y Hemaukoj, Hero u
BaH HEHUX rpaHuLa. MHCTUTYT ce caja Hana3u y XamOypry u Hocd HasuB Max-
Planck-Institut fiir ausldndisches und internationales Privatrecht.
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TO jecT 6apeM yHyTap moctojehux mpoueaypajHUuX U UHCTUTYLHOHAJTHUX
OKBHMPA U, YKOJIUKO KeJMMO Jla CXBAaTUMO HUXOBA Ay06/ba 3HaYeHa, U yHY-
Tap BLUXOBUX JAPYIITBEHO-eKOHOMCKHUX U KyJITYPHUX OKpy>Kera. Mopamo Aa
[IOCMaTpPaMo He caMO IPaBO Ha NaNKpy Hero NpaBo y aKLMjU, OHOCHO NpH-
MeHy U TyMauee IpaBuJa U HbUXOBY NIpaBy cHary u edekart, yk/bydyjyhy,
MOX/Ja, kbuxoBy HeMoh“ (Reimann 2002, 679). TakBo PajMaHOBO onaxarbe,
y CTBapH, yka3dyje Ha CIIOCOOHOCT (YHKIMOHAIM3Ma Jia NpeBa3ubhe Heke
CBOje paHHUje €1abOCTH, Kao LITO je CKJOHOCT Ja Ce MpEeBHIIe 0CIamba
Ha MO3UTHUBHE NpONMCe U Jla He NOKJama J0BO/BHO NaKHbe NMPaKTUYHO]
IMNpUMEHMH IpaBa.

[locneawux TpuJeceTak roAuHa, Kao M3JaHak QYHKIMOHAJIU3MA, Ha-
cTaJia je KOMIIapaTUBHA EKOHOMCKa aHasu3a npasa.'® Kputukyjyhu [Mosue-
poBO 6GaBJ/bewe MeTOo0JIorHjoM ynopegHor npasa (Posner 1996, 69-106),
WBang (Ewald 1998, 383) je mpucTyn KoMIapaTHBHE €KOHOMCKE aHaJIU3e
npaBa KBaJH(PUKOBAO Kao Cy:KeHy U cnelUPUYHY Bep3ujy GYHKIUOHAIHU-
3Ma. YMeCTO /ja UCIIUTYje Koje PYHKIHje UCITYyHhaBajy NojeiNHN 3aKOHU WJIH
WHCTUTYILMje, OHA NOCTaB/ba NMUTabe KOjU 3aKOHM WJIM HHCTUTYLHje TO
YyHe Ha HajepUKaACHUjU HA4YUH, Nosasehn of mpeTHocTaBKe 0 KOHKYPEHT-
HOM TPXKUIITY NMOHY/e 3aKkoHa (Avi-Yonah, Sartori, Marian 2011, 10).

lap6apuHo, KojH je U caM QYHKLHMOHAJKCTA, CMaTpa /i je KOMIIapaTHB-
HO UCTpPaXKUBame y 06J1aCTH ONope3uBama ,l10Ce6HO TEIIKO" jep MO CBOjOj
NpUPOJHM ONOpe3UBame mnojpasyMmena: (1) O6p3e M3MeHe 3aKOHOJABCTBA;
(2) KOMIJIEKCHOCT NOPECKUX cUCTeMA U (3) XeTeporeHOCT JIOKaJIHUX Iope-
ckux KoHIllenaTa (Garbarino 2009, 686).

YyecTasocT U3MeHa 3aKOHO/IaBCTBA y 06J1aCTH ONOpe3rBamka, yrnopeheHa
ca oCTa/IMM rpaHaMa IpaBa, BepOBaTHO je HajBeha y CBETCKUM pa3MepaMa.
[Ipumepa pagy, ox cBor goHouwewa 2001. rogyHe cpricku 3aKOH O IIOpe3y
Ha JjoxoZiaK rpahaHa MemaH je U onywaBaH 22 nyta. To 3Ha4YajHO oTexaBa
ynopebuBame MOpPecKUX 3aKOHa U3MeDy Jp:kaBa, YIPKOC BaXXHUM JONPHU-
HOocuMa UcTpaxuBaua International Bureau of Fiscal Documentation (IBFD)
Y TOAMLIBUM IperyieiuMa OCHOBHUX NOPECKUX NapaMeTapa, Koje Aajy mo-
pecKe KOHCY/JITaHTCKe GupMe.

KoMmniekcHOCT mopecKUx cucTeMa ce MaHHUQecTyje y TOMe LITO OHU ,, HUCY
pa3yMJbMBHU CI0J/ba NOLITO Cy AoMahe peryjaTopHe CTPYKType BPJIO CI0XKe-
He U [0Ka3yjy 3HayajHe Bapujalidje, Koje YKJbydyjy UHTepakKuuje usMehy
3aKOHa, YIPpaBHUX CMEPHHUILIA, CYACKe MPaKce U MUI/bea NPUIIAIHUKA aKa-
nemcke 3ajenHune” (Garbarino 2009, 686). TakBa KOMIIJIEKCHOCT MpPOU3JIa-

18 Byure o mpegHOCTMMA M OrpaHMYEH-UMA KOMIAPATHBHE eKOHOMCKE aHAJIH3e
npaBa BuA. Brand (2007, 421-428).
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34 U3 KOMOHWHaIuje Tpu TeMesbHA esieMeHTa (Warskett, Winer, Hettich 1998,
123 et seq.): (a) camoun3abpaHOT NOHAIIaka MOPECKUX 0OBE3HUKA, KOje je 3a
WX IIOPECKH HajiioBo/bHUje; (6) moBehaHUX aAMUHUCTPATUBHUX TPOIIKO-
Ba (360r moTpebe Jja ce CyNpPOTCTaBH arpeCUBHOM MOPECKOM IJIaHUpaHy)
U (B) Tparara 3a PaBHOTEXOM, Kako 64U ce MHHHMH30BaJa OACTyIama y
KapaKTepUCTHKaMa MO KOjUMa Ce pa3J/IuKyjy MOojeAUHUIH Y Pa3JIUYUTHM
rpymnaMa nopeckux o6BesHuKa.’

XeTeporeHOCT JIOKAJIHUX IIOPEeCKHX KOHIlelaTa or/e/a ce y npobjieMuMa
KOjH cy u3a3BaHu: (i) pas/irkaMa y NpaBHOM 3HaYeHY CIMYHUX TEPMUHA KOjU
ce KOpPHUCTe y JiBa MpaBHa cucteMa; (ii) ciyyajeBMMa y KojuMa pasiudUTH
TEPMHUHH MMajy MCTO NMPaBHO 3Ha4yeme, oAHOCHO (iii) HeonxogHowhy xa ce
YCBOjU NPaBHU TEPMUH U3 je[JHOT je3MKa W aJleKBAaTHO IpeBe/ie Ha JApYyru
NpaBHU je3UK, KOjU NMPETXOJHO HHje KOPUCTHUO MPAaBHU MHCTUTYT Koju he
OUTH TpPAHCIVIAHTHPAaH W JleHOMHUHOBaH. ,CBakWM MOCTYIaK HpeBohema
noJipa3yMeBa CJI0KeH MHTEJEKTYaJHH 10Ca0 KOju Tpeba /a TeXH /ia pa3yMe
‘my060oKO’ 3Hauele OHOTa IITO KEeJMMO Jia MpeBeZieMO U Ja UJeHTUDHKYje
Moryhe KopecHoHJHpame y je3sUKy Ha KOjU ’KeJHMMO Ja TO IpeBejeMo”
(Pozzo 2013, 94).

Y Be3u ca npenpekama noj (i), MoxkeMo pazMaTpaTH Ja JiU ce, Ha MpU-
Mep, eHIJVIECKHM TepMHUH tax (mope3) Moxke ImpeBecTH Ha QPAHIYCKU je3UK
peujy taxe. HauesnHo, mopes je Ha ¢paHuyckoM impdt (Ha npumep, I'impbt
sur le revenu - nmopes Ha J[0X0JlaK), a taxe 03Ha4yaBa Takcy (Ha npumep, la
taxe sur l'enlévement des ordures ménagéres — Takca Ha oJiHollelwe cMeha
u3 gomahuHcraBa). MehyTHM, Beoma 3Ha4ajaH Mopes3, KakaB je mopes
Ha aofarty BpenHocT (v masbeM Tekcty: [I/]B), Ha $paHLyCKOM je3uKy ce
HasuBa la taxe sur la valeur ajoutée,?® na ce npo6sieM Moke peBasuhu Tek
aKo Ce NaXKHa MMOKJIOHHU KOHTEKCTY (Y TOM C/1y4ajy, KOHTEKCT je HCTOPUjCKH
jep Cy UHAWPEKTHU nope3y, Kojuma npunaza u [1/1B, npe werosor HacTaHKa
6unn noucroehuBanu ca Takcama?!). Ho, 10K ce npo6/ieMu ca 3HaYeHEeM

19 Hako ce Tu enemenTH cpehy roTOBO y CBMM MODECKHM CHCTEMHMA, JETa/bH
Baxkehux npaBa y akuuju ce pas/MKyjy jep Cy OHH ,pe3yjTaT jeAUHCTBEHOT
JleJI0Bak-a HaBeZleHUX TeMe/bHUX CTPYKTYpPa Y IbUXOBUM JIOKaJTHUM OKpYXKeHHMa',
ynuMe ce ,cTBapa ¢opMa KOMIUIEKCHOCTH, Koja prima facie moctaB/ba 036U/bHE
npo6JsieMe y CMUCIY yIOPeAUBOCTH nopeckux cucrema“ (Garbarino 2009, 687).

20 Hapemhemo u mpuMep nopesa Ha IJIaTHH CIHCAK, 33 KOjU ce Ha GpPaHIyCKOM
je3uky Takohe ynotpe6sbaBa TepMuH taxe (la taxe sur les salaires).

21 Y 1y Tpe6a 6uTH ONpe3aH jep jeJHOM YCTAHOB/bEH ,KOHTEKCT MOXe Jla 3aBapa.

Tako ce, TOHOBUMO, 3a ITOpe3 Ha IJIATHU CIHKCAK, KOjU ce cMaTpa AUPEKTHUM Iope-
30M, Ha ppaHLyCKOM je3UKy Takohe ynorpeb/baBa TepMUH taxe. Pey je o JaKOUHU
Kojy nuahajy camo nocsioaBLu Koju HUCY o6Be3Hunu I1/1B.
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tax - taxe mory npeBa3uhu ako ce mocebHa MaXkKka 0O0paTH HA KOHTEKCT,
OYHIJIEJIHO je fa GU, pelluMo, TpeBohethe eHIJIECKOT TepMHUHA common law
Ha QppaHIyCKH Kao droit commun?? 6UJI0 NOTIYHO MOTPELIHO.

Jpyra npenpeka Koja y3poKyje XeTeporeHoCT — Kaja pas3/IMuMTH MpaB-
HU TEPMUHU UMajy UCTO MPABHO 3HAYEHE — MOXE Jla Ce IPeJACTaBU yrnope-
huBamweM peakijyja Ha 3/10ynoTpeby npaBa y eBPONCKOM KOHTUHEHTAJIHOM
npaBy u common law cucremuma. Tpeba 3amasuTd Jja je ¢GpaHIyCKO
MOpecKo MpaBo Ipey3esio KOHIENT WU3UTrpaBama 3akoHa (dp. fraude a la
loi) U3 MpUBaTHOT NpaBa,?® [OK TakaB KOHIENT He MOCTOjU y common law
cucrteMuMa. tberoBo Hemocrojarke MOXe Ja ce 06jacHM HecrmpeMHourhy
eHIVIECKUX (M JIPYTUX aHIVIOCAKCOHCKUX) CYA0Ba /Jla Ce HaueJHO OCJIamajy
Ha ancTpakTaH MPUHLMWI 3J0ynoTpe6e mpaBa?* Maza y peluiaBamby
NojeIMHAYHUX C/yYajeBa OHU CAHKIMOHMIIY aby3WBHO MOHallamke. Y J10-
MeHy IOpPeCKOr NpaBa, GpPUTAHCKH 3aKoHozaBall je 2013. roguHe J0HeO
GAAR? gmok cy y CAJ/l pasBujeHe pasJMYUTE aHTUAGY3UBHE CyACKE
JIOKTPHHE, 01 KOjUX Ce YeCTO LUTUPA T3B. business purpose JOKTprHA.2®

22 Le droit commun je CKyn MpaBHUX IIpaBUJIa IPUMEHHUBHUX Ha CBE CUTYyaldje Koje
HUCYy ypeheHe MoceGHUM WM MOjeJUHAYHUM NpaBUIuMa. https://droit-finances.
commentcamarche.com/faq/4123-droit-commun-definition, TnocnefHBU HOPUCTYI
20. neuem6pa 2020.

23 ¥ un. 64 dpaunyckor Livre des procédures fiscales mponucauo je: ,Jla 61 ce
YCTAaHOBMO NpaBM KapaKTep NpaBHe TpaHCaKlMje, Mopecka aAMHHHUCTpauuja je
oBjamiheHa Jja He y3Me y 063Mp aKTe KOjU NpeJCTaB/bajy 3JI0yNOTpedy mnpasa
6110 360T TOra ILITO CYy TH aKTH 10 CBOjoj IPUPOAN GUKTUBHU (CUMYyJaLuja), U
3aTo 1ITO, TpaxkeNW KOpUCT oJf OyKBa/HE NpPHUMeHe CJIOBA 3aKOHA WJIU OJJIyKe
CYHPOTHO LM/bEBHMA KOjUMa Cy TEXWJHU HUXOBU JOHOCHOLH, TH aKTH Kao CBOj
HCK/bYYHMBU MOTHUB UMajy M30eraBame WIM YMalbUBale Nopeckor TepeTa (fraude
a la loi), Koju 61 JMIle MHAYe MOHEJO, C 063MPOM Ha CBOjy CTBAapHY CUTYyalHUjy
Wiy fenatHocT. TpeGa NpUMeTUTH Jja CYAOBU TeCT ,UCK/byYHBe NOpPECKe MOTH-
BalMje“ He NPUMEHYj)y CTPUKTHO; JPYIMM peyuMa, U YKOJHUKO IOCTOjU HEKH
HeNopeCcKH MOTUB 3a TPAHCAKILH]y, aJIH je Taj MOTUB IIpe de minimis y nopehemwy ca
[IOPECKOM KOPHCTH, NOpecKa af/MUHHUCTpalMja UIlaK MOXKE YCIELIHO OCIIOPUTH Ty
TpaHCaKLUjy.

24 IlpaBo M3 yroBopa MOXe Ce BPIINTH M3 GHJIO Kojer pasjora — go6por, Jio-
Lier WK HeGUTHOT, 2 MOTUB 360T KOjer je U3BpLIEHO UPeJIeBaHTAH je 32 HeroBy
npaBoBa/baHocT.” Chapman v. Honig [1963] 2 QB 502, 520.

Z5 http://www.hmrc.gov.uk/avoidance/gaar-part-abe.pdf, nocnegswu npucrym 20.
nenem6pa 2020.

26 BpxoBHu cyg CA/l je pe30HOBAO: ,...(Ha1a3uM0) 06HYHO CPEACTBO KOje IMpeysu-
Ma $opMy KOpHopaTUBHE peopraHu3alyje Kao MacKy /ia 64 ce CaKpuo HeH IpaBU
KapakTep, YMjH je jeMHU LU/b U NIOCTUrHyhe peasnsalyja MpUIpeMsbeHOr IJ1aHa
He Jla ce peopraHu3yje M0CJ0Bakbe UK HEKHU Jle0 N0C/I0Bakba, Hero Ja ce npeHece
nakeT KOpPIOpalMjCKUX aKliija Ha nojHocuona 3axreBa“. Gregory v. Helvering, 293
US 465, 469 (1935).
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[Ipenpeky mop (iii) naycrpoBaheMo mpo6sieMoM u3bopa oaroBapajyher
TepMHHA Ha CPIICKOM je3UKy 3a arm’s length principle, kaga cy 1991. ronune
npaBuJa 0 TpaHcpepHUM LieHaMa NpBU NyT yBoheHa y CPICKO MOPecKo
npaBo. Hemauku mnojam Fremdvergleichsgrundsatz 6GykBaJHO TpeBeJleH
rJlacuo 6w ,IPpUHLMI WHOCTPAHOr mnopebewma“ U OTyAa He OU JONPUHEO
pasyMmeBamy ,/Jy0OKOr“ 3Hauewa OHOra IITO Ce HaMepaBaJio MPEeBECTH.
EHrnecka cuHTarma at arm’s length M3BOpPHO O3Ha4yaBa JUCTAHLY Koja
ob6ecxpabpyje JIUUHM KOHTAKT WM OJUCKOCT, aJd OyKBaJlaH MpPEBOJ, Ha
cprckH (,Ha 0xBaTy pyke“) HeMa To 3Hauemwe. OTyza je y 4. 54, cT. 2 3akoHa
0 Tope3y Ha A06UT Kopropalnuja u3 1992. roguHe npuMemheHa aZjlaiTHPaHa
Bep3Hja: ,BaH JoxBaTa pyke“ Ta Bep3uja aJleKBaTHO ojpakaBa ,Ay60Ko“
3Hayele MNPUHIMIA KOjU O3HAyaBa TPaHCAKLHje H3MeDhy HemoBe3aHHUX
JIMIA - Ka/ia jeiHa CTpaHa He MOXe /ia ,J0XBaTH" IPYTY U TaKO HE MOXe Ja
yTHYe Ha beHe NI0CJ0BHE OfIyKe.

OcMM TNIOMEHYTHX JIMHIBUCTUYKUX pAa3JIMKa, XeTEepOreHOCTH JIOKaJ-
HUX IOPEeCKUX KOHIlellaTa JONpPHUHOCEe U KYJTYpHe W COLMja/iHe pas/HKe,
Koje ¢yHKUMOHanUcTa [apbapruHo 3aHeMapyje. [Ipumepa panu, yHkuuja
IporpecMBHOr omnope3uBawa y KpabeBUHHU JyrociaBuju (koje je umak
6ui0 neaynapHo) 6uia je ga ce ¢aBopu3yje MOPeCKU OOJMK I0J Ha3u-
BOM ,3eMJsbapuHA“ jep je BehuHa racava Biagajyhe HapogHe pajukasHe
CTpaHKe U HBeHUX KaCHUjUX JlepuBaTa (JyrocsoBeHcKe HallMOHAJIHe CTPaH-
Ke U JyrocjJoBeHCKe paJuKa/He 3ajeJJHULe) NpUNajana ce/ballTBY, Koje je
nogserano ToM nopesy ([lomoBuh 20206, 100-101). TakBo mpOrpecuBHO
OTOpe3UBakbe TEIIKO he ce pa3yMeTH y, penuMo, JaHallboj Hemadykoj niu
llIBescKoj; je3nuKa Gapujepa je Jlako OTKJIOKUBA, ad je KyJTYpOoJIOoLIKa 10-
33/IMHa TaMo JApPYKYHja, ¢ 063UPOM Ha JIPYKUH]y PYHKIUjY NMPOrpecUBHOT
ornope3uBama y TUM JpXKaBaMa — OCTBapUBambe peJUCTPUOYyTHBHE NpaB/e.

CnepbeHnuy QyHKUMOHANIM3Ma y yNoOpeJHOM IpaBy Bepyjy Ja je
Moryhe mpeBa3uhu TpU MoOMeHyTe TellKohe (Op3e HW3MeHe 3aKOHOAAB-
CTBa, KOMIJIEKCHOCT NMOPECKUX CUCTEMAa U XeTEepPOTeHOCT JIOKA/JIHUX Tope-
CKHMX KOHIlenaTa) ynopehuBamweM ¢yHKIHUja AoMahux mopeckux mpaBuia
U rpynucameM goMahux MexaHHW3aMa y XOMOreHe ,KjacTepe” Ha OCHOBY
3ajefHUYKUX ¢yHKLHja (Garbarino 2009, 688). Ha npumep, y jesaH ,Kia-
CTep“ MOTY Ce CBPCTAaTH 3eMJbe KOje MPUMeyjy QUCKAIHY TpaHCHApeHT-
HOCT y onope3uBamy J06UTH ApyliTaBa jula (Hemauka, Ayctpuja, Besnka
Bputanuja, CA/Jl, UTanuja, JlaHcka, XosaHAdja ¥ Ap.), HACYNPOT ,KaacTepy”
3eMaJba Koje JJOOUT JpylLITaBa JIMLa ONope3yjy Ha UCTU Hau4UH Kao U J0-
6uT fgpywtaBa kanuTtaia (Ipuka, bearyja, lllnanuja, Pymynuja, CiioBeHu;ja,
XpBatcka, Cp6uja u ap.). [Ipumemwyjyhu ,kjaactepcky” aHanusy ¢okycupa-
Hy Ha NUTama MoJUTHKe, QYHKLHOHAJUCTH HaCToje Jja u36erHy Jia ce 6ase
TpUMa NOMeHYTHM TelikohaMa, Koje CHyTaBajy KOMIAapaTUBHY NOPECKy
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aHanusy. CeM Tora, GYHKIMOHAJHU MPHUCTYN MOXE YKA3UBaTH Ha TO Ja
»oapeheHa nomaha pemema npoHaheHa y je/JHOM KJIacTepy Ap>KaBa MOTUYY
M3 HEKOT I|eHTpa nopekJia (jefHe Ap)KaBe WM KjacTepa ApKaBa) U Ja ce
HIMpe NMyTeM cepuje TpaHcmaaHTanuyja“ (Garbarino 2009, 688). OTyzaa je Ha-
BeJieHa kJjacuduKanuja nopeckonpaBHux nopoguua (momnyt Typomujese),
Koja mpyXa IOPEeCcKOM KOMIIapaTHCTU ,d-priori 1mabJioH ‘ynopeguBux’
jypucaukuuja u ‘ynopeauBux npasuia“ (Avi-Yonah, Sartori, Marian 2011,
5), BaxkHa y M360py npeaMeTa ynopehupama.

Bapewm cy fBe Bapujanyje GyHKIMOHAIN3MA HACTajle y YIOpeJHOM NpaBy
U 06e ce MOry NMpHMEHUTH Yy ylnopeAHOM mopeckoM mpaBy. To cy Teopuja
npaBHUX GopMaHaTa U NPUCTYI 3ajelHUUYKOT je3rpa.

4.1.1. lMpuctyn npaBHUx popmaHata

JJlopeckn ¢dopMaHT” je CBakM eJIeMEHT KOjU yTHUYe Ha pellaBame He-
KOT NOpecKor mpobJsieMa: ycTaBHA M 3aKOHCKa NpaBWJa y MepU y Kojoj ce
TPEeHYTHO TyMaue U NpPUMEWYjY, Cy[CKe OAJIYKe, YaK U YTUIAjHU CTaBO-
BU npodecopa nopeckor npasa (Sacco 1991, 21). CTaB nmopeckux BJIACTH
MOXKe NOBpPEMEHO [Jla ce CyKoOGU ca 3aKOHOM H/WJIU MHUIbeUMa npode-
copa. Y3MUMO cJy4yaj o6Be3HMKa Nopes3a Ha J0OUT MpaBHUX JULA KOjU ce
2008. rogyHe OCJIOHUO Ha UHTepnpeTauujy 4. 27, cT. 1 cprnckor 3akoHa
0 mopesy Ha go6ut npeayseha,?’ cagpaHy y MHUIbelY MUHHCTapCTBa
¢duHaHcHja U ekoHOMHU]je Peny6iinke Cp6uje us 2002. rogune,”® npeMa Kojoj
yJI0T aKljMja 3a Koje ce A00Uja yieo y KOMIAHUjHU He MOXe BOAUTH HaCTaHKY
KanmuTasHor Jo6uTka. Taj 3aKoH je usmemen 2010. rogune?® na je ox Taza
Ta TpaHCaKLMja NocTaja NOTeHLUjaJHO Onope3rBa. Y MOPECKOj KOHTPOJIU
cupoBezeHoj 2012. roguHe [lopecka ynpaBa je 3ay3eJia CTaB [ja pejieBaHTHe
oJpenbe Tpeba TYMayUTH y CKJIQJly ca CJIOBOM W JIyXOM aMaH/IMaHa Ha 3a-
KOH 0 Iope3y Ha A06UT npaBHUX Jvua (v gabeM Tekcty: 3IIAI1JT) u3 2010.
ro/lMHe Y MOTIYHO je 3aHeMapuJia MUullJbelbe MUHHUCTapcTBa GUHAHCH]A U
ekoHoMUje u3 2002. roauHe, Koje je BaXXKUJI0 Y MOMEHTY KaJa je cipoBejie-
Ha ocnopeHa TpaHcakiuja.’’ [lpema Fap6apuHoBoM Mulbewy (Garbarino

27 Cayacbenu 2aachux PC 25/2001, 80/2002, 43/2003 1 84/2004.

28 Mumbeme MunucrapctBa ¢uHaHCHja M eKoHoMHje Pemy6iuke Cp6uje,
6p. 430-07-306/2002-04, oz 2. okTo6pa 2002. roguHe.

29 3akon 0 M3MeHaMa M JOMyHaMa 3aKOHa O Mope3y Ha Ao6uT mpeayseha, Cay-
acbeHu eaacHuk PC 18/2010, un. 21. Ogpen6om 4. 1 Tor 3aKkoHa MPOMEHEH je Ha-
3UB TOT NponHuca y 3aKOH O Nope3y Ha JOOUT NpaBHUX JHLA.

30 pememe Mopecke ynpase Peny6auke CpGuje, punnjana Cacku BeHar, 6p. 47—
00066/2013-0016-010, oz 7. maja 2013. roguHe.
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2009, 691), ,mopecko mMpaBo ce MocMaTpa Kao KOMILJIEKC HHCTUTYIIMOHAJI-
HUX IpoIeca, a He CaMO Kao NMyKa 30WpKa NMyHOBAXKHO JOHETHX 3aKOHa.
OTyzna ce Mopajy morsieJjaTd T3B. ollepaTHBHA NpaBuJa (Koja cy pesy/Ta-
TU UHTEepaKnuje popMaHaTa — HANOMeHa aymopa), TO jeCT CTBapHa MpaBH-
Jla IpUMeHeHa O/ NpaBa y aKIHju Ja OM ce pemaBao oApeheHU mopecku
npob6seM”.

C/IMYHOCTH Y Pa3JIMYUTOCTH ONEepaTUBHHUX NMPABUJIA Y PA3JUUUTHM CH-
CTeMHMa MOTy ce pa3MaTpaTH y JaTOM MOMEHTY (Ha CHHXPOHOj paBHH)
WJIM TOKOM BpeMeHa (Ha AujaxpoHoj paBHH) (Garbarino 2009, 693).

CJIMYHOCTHY Y PasJIMYUTOCTHU OINEpPaTUBHUX NpaBUJa HA CUHXPOHO] paB-
H{ ONMHCYjy TPeHYTHY cuTyanujy. CIMYHOCTU MOTy Ja Oyay pesysaTaT He-
HocpefHOT MpUXBaTaka MHOCTPAHOI NpaBa (MIOpecKH TPAHCIVIAHT) WU
UCXOJ, pa3Boja pas/IMUUTHUX 3aKOHCKUX dopMyJjalyja y ABeMa ApxaBaMa
Koje Mojpa3yMeBajy MCTO OllepaTHMBHO NpaBUJ/O (Ha NMpHMep, npebujame
JIOGUTH M IyOMTaKa pa3/IMYMTUX KOMIIaHHja KOje MpHUIaJiajy MUCTOj Ipymnu
y Cp6uju ce MOCTHKE MEXaHMU3MOM MOPECKOT KOHCOJIH/I0Batha, 3l 0K ce Ha
HoBomM 3esianfy ry6unu TpaHcdepuuly apyroj kommnaHnuju®?). Pasningyuro-
CTH MOT'Y HacTaTH Kao pe3y/TaT Kopulihewa pasIMuUTHX NOpPecKUux dop-
MaHaTa y ABeMa Jip)kaBaMa WJIM, 4aK, IpUxBaTama UCTor GOpMaHTa, Kao,
Ha NpUMep, Yy CIy4ajy NPeTXOAHOT MOPeCKOT MHUII/bema Y CPICKOM Iope-
ckoM npaBy. Hauwme, ox 2013. rogune y Cp6uju ce npuMerbyje NpaBUIO U3
wi. 11, ct. 3 3IIIIIA o o6aBe3HOCTH MULLbea MUHKCTapCcTBa pUHAHCH]jA 32
nocryname [lopecke ynpase, TpaHCIUIAHTUPAHO U3 JAPYTUX MOPECKUX 3aKO-

3ty Cp6uju MaTU4YHA KOMIIaHHWja U HbeHe Quidjase Mory o6pa3oBaTu Ipyny mo-
Be3aHUX KOMIIaHHja 3a noTpebe npebujarma rybuTaka jefjHe 4iaHUIle Te rpymne ca
JOGUTH OCTAJIMX HEHUX YJIAHULA, [10J] YCIO0BOM Jia Mehy HbuMa MOCTOjU Herocpes-
Ha WJIM NIoCpe/iHa KOHTPOJIa HaJl HajMake 75% akuuja Ui yaesa U Ja cy CBe 4Ja-
HHLe rpyne pe3usieHTH Cpbuje. 3aKoH 0 Mope3y Ha JOOUT NpaBHUX JuLa, Cayicoe-
Hu enacHuk PC 25/2001, ... 153/2020, un. 55, cT. 1 1 2.

32 Komnauuja moxe TpaHcdepucaTy cBoje ryGHUTKe Apyroj koMmauju: (1) ako
HajMamwe 66% akijyja ca NpaBoM IJlaca y o6eMa KOMIAHMUjaMa P> jeJjHa rpymna
JbY[iM, @ OHE HHUCY HpeJia3uie ¥ Apyre pyke TOKOM MPOMMCAHOr MepPHUOAa KOHTHU-
HyUTeTa; (2) ako HajMamwe 49% akLMja ca NpaBoM IVIaca KOMIIaHHje Koja UMa TIy-
6UTaK HUje Ipesa3uiio ¥ Jpyre pyKe TOKOM IPONKCAHOT IeprHojja KOHTHHYHUTEeTa
3a rybuTak koju ce TpaHcdepuuie; (3) ako je KOMIaHHUja KOja UMa ryGUTaK WU
ocHoBaHa Ha HoBoM 3esianzy Wi o6aBJba nocjoBame Ha HoBoM 3esaHzay nocpen-
cTBOM QUKCHe MOCJOBHE je/JUHUIIE, a HUje TpeTUpaHa Kao HepPe3UJEeHT 110 OCHOBY
[opecKor yroBopa; (4) ako ryoUTaK Koju je TpaHcepHcaH KOMIAHUjU ca JOOUTH
Huje BehM oJf HETO JJOXOTKa Te KoMHnaHwuje; (5) aKo Cy UCNyHEHU 3aXTeBU Y I0-
ey miahamwa U obaBeliTaBamwa. https://www.ird.govt.nz/income-tax/income-tax-
for-businesses-and-organisations/income-tax-for-companies/losses-for-companies/
transferring-losses-to-another-company, nocjaewy NpucTyn 5. janyapa 2021.
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HozaBcTaBa. MehyTHM, oCTBapeHU UCXO/] je PAa3JIUYHUT 0J OHOTa y ApKaBaMa
Y3 YMjUX je IpaBa [pey3eTo jep NoCToje cay4vajeBy kaja [lopecka ynpaBsa He
MOCTyna npeMa MULbelwy MuUHUCTapcTBa duHaAHCHja, momTo 4. 80, CT. 2
3akoHa o0 JIpxKaBHOj yrpaBu®3 mapasieiHO TPONHKCYje [la MUILbea OpraHa
ynpaBe HUCY o6aBe3yjyha, yuMe je HapylieHa npaBHa curypHocT ([lonosuh,
Wnuh-Tlonos 2020, 23).

C/IMYHOCTHU U Pa3/IMYMTOCTH ONlepaTHBHUX NPaBUJa Ha AUjaXpOHOj paB-
HH yKasyjy Ha Ipoliece KOjU Cy Y3pOKOBa/IM TPeHYTHY CUTyalujy. ¥ BehuHu
cly4dajeBa, TeKyhle CIMYHOCTH U Pa3/IMYMTOCTH ONlepPaTHBHUX NpaBUIA CY
pesynTaT mpaBHUX TpaHcmiaHaTa (Garbarino 2009, 695). CauuHocTtu he
HacTaTH aKo je IMopecka HOpMa TpPaHCIJIaHTHPaHa M3 JJOHOPOBOI 3aKOHO-
JlaBCTBA y MPUMaAoOYEeBO MPaBO 33/pKaBajyhu CBOjy OpUrHHAIHY QYHKLIUY.
[lpuMepa pazau, cprncku 3akod o I/JB3* je ununujaano npeyser (y3 malje
ajganTanuje) us lllecte JUpeKTHBe 0 mope3y Ha JojaTy BpegHocT EY.3® Pas-
JIMYUTOCTHU he ce MOjaBUTH YKOJMKO je TPAaHCIJIAHT MOAMGDUKOBAH y He-
KOM peJIEBAHTHOM aCHEeKTy M TaKO CTEKAao HeKy HOBY PYHKIHjy, Kao IITO
ce ZIOTOJIUJIO Ca MPABUJIOM O yTalbeHOoj KanuTanudanuju y Cpouju, Koje je
uHunyjanno (2001. rogune’®) nmpeyseTo U3 Mofesa Cafp>KaHOT Yy CTYAUjU
MebyHapoaHor monerapHor ¢oupa Tax Law Design and Drafting (Vann
1998, 785-786), y dopmMmynanuju Koja, yMecTo Jja oApear U3HOC 03ajMULia
Ha KOjU Ce KaMaTa MOxe OJOUTH, JUPEKTHO U3pavyyHaBa U3HOC KamaTte.’’
MebhyTum, og 2010. rogvHe TpaHCIJIAHT je MOAUPHKOBAH TaKo Ja je MpPOoIu-

33 Cayacbenu znacnux PC 79/2005, 101/2007, 95/2010, 99/2014, 47/2018 n
30/2018.

34 Cayamcbenu a2nacnux PC 84/2004.

35 Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of
the laws of the Member States relating to turnover taxes, 0] L 145 of 13. 6. 1977.

36 3akoH o mopesy Ha go6uT npeayseha, Cayscbenu 2aachuk PC 25/2001, wi. 62.

37 ,,KO/'.'L Ayra npemMa noBepuony ca CTaTyCcoM MOBe3aHOor JiMla U3 4JaHa 59. oBor

3aKOHa, MOPECKOM O00GBE3HWKY, U3y3eB GaHIM WJIU JApyroj GUHAHCHjCKOj opra-
HU3allMjH, He IPU3HAjy ce Kao pacxo/, y MopecKoM OMJIaHCy KaMaTa M npunazjajyhu
TPOLIKOBH M3HAJ, HUBOA jeJHAKOT MPOU3BOJAY YETBOPOCTPYKE BPEAHOCTH 0GBe3-
HUKOBOT COIICTBEHOT KanuTasa y, (1) y ciyvajy 3ajMa JEHOMHUHOBAHOT y AUHApH-
Ma, 110% kamaTHe cTone Kojy HaposHa 6aHKa JyrocjiaBuje npuMemyje Ha 3ajMoBe
Koje 0Zj06paBa KoMepIiijaJHUM 6aHKaMa Ha AaH 31. fereM6pa NpeTX0HE FOAMHE;
(2) y cay4ajy neBusHor 3ajMa, 110% kamaTHe CToIle Kojy LleHTpaJHa 6aHKa Jpka-
Be YMja je BajlyTa y NUTamwy NpUMembyje Ha 3ajMOBe Koje 0/j00paBa KOMepLHjaTHUM
6aHkaMa Ha gaH 31. genemOpa npeTxofHe rojvHe. 3aKOH O Nope3y Ha JOOUT
npenyseha, un. 62, cT. 1.
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CaH HajBUIIM JONYIITEH OAHOC M3Mehy m03ajM/beHOT U COICTBEHOT KallM-
Tana (4:1), koju Boau U3padyHaBamy U3HOCA 11033jMHUILIQ, 11a je Ha Taj HAYUH
TPaHCIJIAaHT HOCTA0 PAa3JHUYMT aKO Ce YIIOPeJH C OPUTMHAIOM.>8

4.1.2. lpuctyn 3ajegHn4Kor jesrpa

[Ipuctyn 3ajegHudkKor jesrpa passuo je llnesunnep (Schlesinger 1969),
ca IIM/beM Jia Ce OTKpHjy ,Ay00Ke" CTPYKType KOHBepreHijydje ymMecTo Ja
ce yTBphyjy MOBpLIMHCKE pasJMKe y NPaBHUM cHcTeMHUMa. Taj IpUCTYI je
3aCHOBaH Ha YMIbEHHUIIAMA U OKOJHOCTHMMA U HeroB 3ajeJHUYKH OKBUD
ce o6e36ehyje aHasorujoM peliera, a He noAyAapHolthy kBaiudrKalyja
Y NpaBHUX KOHIenata. MeToj je 3acCHOBaH ,Ha HelocpefHOM mnopehemy
0JIrOBOPA KOje Cy Ha CKyT 3aje JHUIKUX TUTAaka 3aCHOBAHUX Ha 3ajeJHUYKUM
npo6sieMuMa Aajy JIOKaJHU PaBHULM', IPU YeMY ce NMaXK/bUBO U3berapajy
,M3PUUNTA JUHTBUCTHYKA yiyhuBama Ha JokasHe ckpaheHe feduHUnMje
onepaTuBHUX mpaBwiaa“ (Garbarino 2009, 698). CBako mnuTame je
dbopMy/IMCcaHO TaKo /A Cy CBU pesIeBaHTHH YHMIEHUYHHU €JIEMEHTHU CIy4daja
pa3sMOTpeHU INPUJIHMKOM Ipyxarma ojrosopa. To 3HauMu JAa HCTpaxKuBay
(rpyma ucTtpaxuBaya) Mopa Jia pa3pajy YIUTHHKe, Y KOjuMa 6U JIOKAJHU
KOHIeNTU Tpebasio Aa 6yay ,pasbujeHu” na 64U ce U3rpajuo 3ajeJHUYKHU
¢dyHkuumoHanHu je3uk (Garbarino 2009, 698).

4.1.3. OrpaHnyerba QyHKLUWOHAIN3Ma

Buso kojy BapujaHTy GYHKLUMOHAJM3Ma Jla y3MeMO y pa3MaTparbe,
octahe HEKOJIMKO HHXEPEHTHUX C1a0UX Tadyaka. OrpaHudere QyHKIIMOHAI-
HOT MPUCTYIA Koje ce He CMe MpeHeOPEerHyTH je aKkCMOMaTCKe IpPHUpO/JE.
HanMe, ocHOBHa npeTnocTaBKa pyHKIMOHANM3MA je [1a ,IPaBO MpeJCTaB/ba
palMoOHaJIHO pa3BHjeH CKYI IpaBuWJa YHjU je I[W/b pelllaBare Mpobsema“
(Zweigert, Kotz 1998, 43-44). MehyTum, To Huje yBek ciay4aj. HaBemhemo
HEKOJIMKO NpuMepa AUCOYHKIMOHAIHOCTH WM Pa3HOJMKe QYyHKIMOHAJ-
HOCTH, KOjH T0Ka3yjy /la y TOj OCHOBHOj IPETNOCTAaBUX QYyHKIMOHAIN3AM
MOJKe /]a HaBeJie CBOje MPUCTAJIUIe Y 3aMKY /Jla IPEBU/JE UNILEHUIY Ja Ce
NpaBHUM HOpMaMa NMpo6JIeMU He pelllaBajy yBeK.

I[IpBO, 3aKOHOZABAL, MOXKe HACTOjaTH Ja NpeJiCTaBU Kao Jja HeLITO YHHHY,
yMeCcTO Jila CTBapHO Oyje mocBeheH pellaBamy Hekor mpo6sema (Brand
2007, 415). Ha npumep, y Cp6uju cy npaBusia o TpaHcepHUM lieHaMa yBe-

38 3akoH 0 M3MeHaMa n JomyHaMa 3akoHa o mope3y Ha Jo6uUT npeayseha, Cay-
acbeHu eaacHuk PC 18/2010, un. 59, cT. 1.

520 Ananm MNdb 3/2021



Heke MeTogonoLuke guneme y yropefHoM rnopeckoM npasy

JeHa jow 1. janyapa 1992. rogune, anu ux je Ilopecka ynpaBa npBH IyT
CYIITUHCKY NPHUMEHUIA ¥ MOCTYIIKY nopecke KoHTpoJie Tek 2008. roguHe.
Moxe ce ctehu ytucak ja je Tux 16 roguHa muxoBa QyHKLHMja 6uIa JAa
OCTaHy ,yCllaBaHa', Te Jja CJIyXe caMo Kao ,J0Ka3" 1a HAIMOHAIHO TTOPECKO
3aKOHO/IaBCTBO NpaTH 3aKOHe 0 Nope3y Ha A0OUT Kopropalyja pa3BUjeHUx
npxasa.’

Jpyro, moryhe je fa y cucTeMy HeMa HOPMH Koje OM YCHeNIHO pe-
mwaBase ApyiliTBeHe mnpo6iaeme.* Ha npumep, uako je y Cp6uju Imu-
POKO pacmpocTpameHa Meplennuja Ja MHOTM 06OraTu MOjeJUHIU He
nmahajy nopes mpema CB0joj eKOHOMCKOj CHAa3u M YIPKOC 3aKOHOZABY€EBOj
IpoKJaMalyjyd JAa Nope3 Ha JAoXoJak rpahaHa He Moxe OUTHU MarbU OF
M3HOCA M3padyyHATOr Ha OCHOBY GopMyJie, [0 K0joj ce ogpeheHn MHAEKCH
npuMemwyjy Ha GakTope Koju NpejCcTaB/bajy UHAUIMjE JYKCY3HOT KHUBOT-
HOT CTHJIA HOPecKor 06Be3HMKaA,*! MOA3aKOHCKU aKT KOjuM 6u ce 6Jmke
ypeAwusa NpHMeHa TakKBe MHAWLMjapHe MeToje HUje foHeT jow of 2003.
roavHe, kaza je 3IIIIIA cTtynuo Ha cHary.

Tpehe, go ACcCPYHKIMOHATHOCTH MOXKe J0hU KaJla MpaBHA MHCTUTYIUja
M3ry6u cBojy mocebHy OYHKIHjY, Te Ce HeHO MOCTOjarhe MOXKe 00jaCHUTH
jenuHO ucTOpHUjckMM passo3uma (Brand 2007, 415). Ilpumepa pasy, y
Cp6uju je 1835. roauHe yBeieHa IJIaBHUIIA (TO jeCT, IIECT TaJupa roJUIlbe
,110 TJIaBU"“), MOLITO je TO 6MO0 MPAaKTUYHO jeZJUHU MOPECKH OBJIUK KOjU ce
Morao youpaTu y Ap:KaBH Yy K0joj HUje IIoCcTojala mopecKka afMUHUCTpaLyja.
AZMYHUCTpaTUBHU anapar ce pa3BMoO [0 IpeTnociaeame geneHuje XIX Beka
Y HOBH lLielyJIapHH Mope3u yBeAeHH cy 1884. rogune. MehyTum, riiaBHuIa
je, ynopezio ca HOBUM Nope3uMa Ha NPUX0/e, 33/ipXaHa y OPeCKOM CHUCTe-
My Koju je npuMeruBaH y Cp6uju cBe 1o 1928. roauHe — npeTnocTaB/baMo

39 Jlo npep kpaj 2000. rogrHe nuJsb je 610 Ja ce mokaxe urbi et orbi ;ja je, ynpkoc
paTtoBuMa U caHknujama, Cpouja (Taga y cactaBy CaBe3He Peny6uiuke JyrociaBuje)
cnpoBeJsia BaxkHe pedopme (yksbyuyjyhu nopecky pedopmy). llocse 2000. roguse,
KaZa je MusoweBuheBa ayToKpaTHja 3aMeleHa [JJ€eMOKPATCKU H3a6paHUM
BJIaZlaMa, Wb je 6uo Ja ce mokaxke nocBehenoct Cp6uje XapMOHU3ALUjU HEHOT
IIOPECKOT MpaBa ca 3aKOHOJABCTBOM Y JAp»kaBaMma uiaHunama EY. Tek cy notpe6e
3a JOJATHUM OYIIeTCKUM INpuxonuMa, nokpenyte 2008. roguHe r106a7HOM
peliecujoM, aKTUBUpasie AyO0KO ycllaBaHa NMpaBUJia 0 TpaHCHEepHUM IjeHaMa.

40 Nla nm Heka daKTHYKa CUTYyalMja MpeJCTaB/ba APYLITBEHU NPOOJEM MOXe Ce
Pa3JIMYUTO CXBATATH Y Pa3/IMYUTUM IPAaBHUM CUCTEMUMA, IITO 3aBUCH OJ] TOra KO
0 TOMe CyAH — JIOOUCTH, IPUINAAHUIM aKaZleMCKe 3ajeIHUIIEe, opeheHa JpylITBeHa
rpyna Wid mupa nomyJarnuja.

41 3MMIA, 4. 61, cT. 1.
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noJ (mpehyTHOM) mpeTnocTaBKOM Jia HUje U3BecHO Ja he mpuxon of ocra-
JIMX nope3a GUTH J0BOJbAH, a y CKJaZy ca HeMayKoM INOCJ0BULIOM ,sicher
ist sicher®.

YeTBpTO, OZipeheHa mpaBHa HMHCTUTYLHja MOXKe HCTOBPEMEHO MMaTH
pasHe ¢yuknuje (Brand 2007, 416): npuMepa paJy, yToBOp, KOju reHEPaJTHO
06e36ehyje oueKknBama YrOBOPHUX CTpaHa y IOIJIe[ly U3BpIleha, Y TPXKH-
IIIHOj eKOHOMMUjU Takohe oMoryhyje cTpaHama Jja caMocTasiHO ypehyjy cBoje
eKOHOMCKe OJIHOCe, [IOK y KOMaH/JHOj eKOHOMHUjU NpeJCTaB/ba CPeSCTBO 3a
UCIyHemwe JIaHCKUX 3a/laTakKa.

[leTo, BOTCOH je KOHCTATOBaoO Jla YKOJMKO HEKO HHje CBeCTaH 3Hauaja
y3pO4yHO-TIoCeuyHe Be3e U3Mey MHOCTPAHOT [JOHOpa M MNpPaBHOT
TpaHcIIaHTa (YKOPemeHOCTH y oApeheHy nmpaBHY KyJITypy, Koja oapebhyje
napamMeTpe NpaBHOI pe30HOBAkba, NPAaBHUX CHUCTEMA Of Kojux he ce
[103ajMJ/bMBATH, YaK U Mepe [0 Koje he ce mo3ajM/bUBaTH), OH HUKazAa Hehe
MohHU Jla pasyMe mapaMeTpe mnpaBHe pacnpaBe (Watson 1995, 469-470).
dyHKIMOHAMM3aM y CcTBapu ,lipeokpehe yob6uyajeH pejocief, y3poka U
(mpyurTBeHe) nocnesiuLe, objalImaBajyhiy cTBapH y CMUCIY LITA Ce AellaBa
mocJie, a He 1ITa je 6uio panuje” (Brand 2007, 417).

Illecto, jom jeaHa mpeTnocTaBka GYHKIMOHAJIM3MA - Jla Cy MpPo6JieMHU
CJIMYHU LIMPOM IIPAaBHUX CUCTeMa — Takohe orpaHH4YaBa HEroB Ca3HajHU
JloMeT. 360r Tora IUTO Cy NPONYCTUJIM Ja ce 6aBe pasymesarbeMm Kyi-
TYPHUX, COLMja/IHUX, MNOJUTHYKMX M KOHAYHO NpaBHUX HJEHTUTETa,
GYHKLIMOHANIUCTHU Cy M3JIOKEHW KPUTHULM Jia Cy HUXOBHU 3aKJ/by4lld orpa-
HAYEHU CaMO Ha yKa3uBaibe MOBPUIMHCKUX CIWYHOCTH. KpuTHuapu TBpAe
Jla y TOMe JIeXXH passior 360r kojer GYHKIMOHAJHM NPUCTYN He Jaje
objaliberbe 360r yera CJMYHU APYIITBEHU U €KOHOMCKH YCJOBH CTBapajy
pa3/iMYuTa NMpaBHA pellerma WM Ce, NMaK, pellera YoIlITe W He jaBsbajy
(Brand 2007, 418). Praesumptio similitudinis nenyje pa3yMHO Y OKBUPY UCTOT
KyJITYPHOT OKPY>Keba, aJI¥ Ce He YMHU [ia je TPUXBAT/bUBA KaZa ce yrnopehyjy
Ky/JTYPHO pa3Jn4yuTH (mopecko)npaBHU cucTeMu. OCUM TOra, 3a yopeaHo
nopecko npaso crnenuUIHO je OTBOPEHO MUTAKE HAjOCHOBHUje CIMYHOCTHU
dyHKIMja Koje MmopecKd cucTeMu Tpeba Aa ucnyHe (Marian 2010, 452): ga
JI1 je y MOpecKoM IpaBy ,0CHOBHA QyHKLUja“ 06e36ehuBambe jaBHUX NPU-
xo/a (a MocToje M HeNOpeCcKH jaBHU NPUXOJU) WJIH je TO peAUCTPUOYTUBHA
npaBja (a mocToju U conyjasHa noMoh Ha pacxo/iHOj CTpaHu)?

BaxHo je, MehyTHM, 3amasuTH Jla OHO IUTO Ce INpeTNOCTaB/ba Ja je
CIMYHO HUCY HH NpaBHe HMHCTHUTYLMje HU NpobJjeMU Koje oHe Tpeba ja
peliaBajy ¥ morpebe jAa ApylITBa Ha HUX pearyjy Beh je To dyHKuMO-
HaJlHA OfHOC u3Mebhy mpob6sema u pewewa (Michaels 2006, 370-371).
DyHKIMOHAMNCTA, Y CTBAPH, Tpara 3a cJu4yHouhy Koja ce ojHOCH caMoO Ha
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peliaBamwe jefHOr ofpeheHor nmpo6seMa, a TO ce CBOAU Ha (YHKYUOHATHY
eKgusa/ieHyujy — CJIUYHOCT y pasauiu. PyHKIMOHA/IHA eKBUBaJIeHLIHja je
HaJsa3 Jja Cy UHCTUTYLUje CIuYHe y jeHOj o pYHKIMja Koje Bplle (Ha Kojy
ce KoMmapaTtucra Gpokycupa), 0K Cy HHCTUTyLUje pa3auuuTe (Uiu 6apeM
MOTy GUTHU pas3ju4ynTe) y CBUM ocTaauM acnektuma (Michaels 2006, 371).

JapesuMupamo: yHKIMOHAIM3aM HUje 6e3 rpelike. MehyTum, cmaTpamo
Jla He Tpeba KPUTHKOBATH Taj NPUCTYH Ja CaMO NOCMAaTpa pas3AYHTeE
cucteMe. PyHKIMOHAJHU METO/, KOjH Ce, II0 IPaBUJLy, IPUMeyje Ha HUBOY
MHUKpOKOMIapaiuja,*? mpouipyje omncer UCTparKUBarba; CIMYHU Pe3YJITaTH
4yecTo ce Jo6ujajy npahewmeM pas/MYUTHX NYyTeBa, a QOKycHpameM Ha
NpaKTU4YHe NpobJieMe U KUX0Ba pelleha MOI'y ce OTKPUTH THU Pa3IUYUTH
npaBHU nyTeBH (Van Hoecke 2015, 11).

4.2. MNpurcTtyn KyNnTypHUX pasninka

3a pasnuky of LiBajreprta u Kelja, koju cy npeBujienu 610 KOjy ajaTep-
HaTUBY QyHKIMOHanu3My (Zweigert, Kotz 1998, 34 et seq.), KyATypasHU
KOMIIAPaTUCTH, C jeflHe CTpaHe, obanyjy praesumptio similitudinis, koja je
VMHXepeHTHa QYHKIIMOHAJHOM NPUCTYIY, JOK, C APyTe CTpaHe, CMAaTpajy Aa
je (mopecko) npaBo Aeo wuper Kya1TypHor ¢eHoMmeHa. [Ipema KotepesoBom
MUIL/bEY, NPENO3HAT/bUBE KapaKTEPUCTHKe IpaBa WM IPABHOT HCKY-
CTBa, IocMaTpaHe y oApeheHOM BpeMeHy U Ha oxpeheHOM MecTy ,(y3eTe
Kao arperaT WJH CKyN KyJTYPHHUX MoJiesa), MOTYy ce OHJlJa KOHQPOHTUPATH
ca IpyK4YMUjUM arperaTviMa Uil MoAeJUMa... U3 APYror HallMOHAJHOT OKBU-
pa nau peruona“ (Cotterrell 2011, 10). O nojMoBuUMa ,Ky/IType“ U ,TIOpecKe
KyaType“ Beh je 6uio peun. CynpoTcTraBsbajyhu ce yHKIIMOHATHOM PUCTY-
ny, JlerpaH ykasyje Ha TO Aa AepHUHHCabe NTPAaBHE KYJIType WIH TPajuLuje
3Ha4yHu ,Ha/laKeHe OHOra ILUTO je 3Ha4yajHO y CBOjOj pasJjIMLM y OLHOCY Ha
npyre”. YnopehuBamwe He cMe fa uMa yHUPUKYjyhu HErO MYyJITUILIUKYjyhu
edekaT: OHO MOpa TEXUTH Jja OpraHH3yje pasHOBPCHOCT AUCKypca OKO pa-
3JIMYUTHUX (KyJATYpHUX) GOPMH U Jia ce CyIPOTCTABU MUCAOHO] TEHAEHIUjU
Koja Boau yHupopmusanuju“? (Legrand 1997, 123). CmaTpamo Ja je TakaB

42 3a pasnuky o Bau Xykea (Mark van Hoecke), npenossajemMo $yHKIHOHAIHN3aM
Y Ha HUBOY MaKpoKoMIapanuja: ynopehusamwe nopojguuna npasa je THIHYaH I110-
JyxBaT QyHKIHMOHAIMCTA. MicTHHa, a 6M ce 3aK/byuMBaJIO Ha MAaKPOHUBOY, Tpe6Ga
CNIPOBECTH UCTPAXKMBarba Ha MUKPOHUBOY.

43 Yak u kajja 6u xapMOHHM3anuja GUla Ha HEKH HAYMH TOXesbHa, KyATypalHHU
KoMmnapaTucTd, Mehy kojuma je JlerpaH BepoOBaTHO HAjIJIaCHUjH, CXBATajy je Kao
HEeOCTBAPJ/bUB LUJb, MOLITO CY KYATYpPHe ¥ NOJUTHYKe Pa3/IMKe HEMOMUDJbUBeE. Jle-
rpaH cMaTpa Aa ,lIpaBHU CHUCTEMH, YIPKOC HHUXOBOM OKPYXeky y OKBUpHUMa EB-
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,AHTUYHUUKYjyhu" WK ,,aHTHXapMOHU3Yjyhu“ cTaB KyJATypaavcTa UAeo-
JIOLIKY 000jeH, LITO HAPOYUTO Jl0J1a3H /10 U3paXkaja y paZ,oBUMa 3acTyIHU-
Ka KpUTHYKOT NPUCTYIA.

[lpuctyn KyJaTypajaucra je ycMepeH Ka pasyMmeBamy (¢op. entende-
ment) KyJTYpHHUX, COLMja/IHUX, HOJUTUYKHUX U TNPABHUX HJIEHTUTETA
JIpyrora, a TakBO pa3yMeBalbe OU HCTOBPEMEHO Tpebaso Jja yHamnpeau
Halla pasMUI/bakba O BJACTUTUM MNPaBHUM NpPaBUJIMMA U KYJATYpPHOM
UJIEHTUTETY. ,YopehuBame Ky/JITypa je XepMeHEeyTHYKH IIOCTYNaK: Ky/JITypa
ce He MOXE C yCIIEXOM O/Ipa3uTH Y CBOjeM BJIACTUTOM IpaBy 6e3 MOCTynKa
ynopehuBama, a He MOXe Ce OApPa3UTH y NOCTYINKYy ynopehuBama 6e3
HMCIUTHBamwa cBojer Baacturtor npasa“ (Avi-Yonah, Sartori, Marian 2011, 7).
Yak 1 KaJja ce HCTPaXKyjy NOPECKe jypUCAUKIIMje Koje Cy prima facie cnudHe,
KyJITYPaJIUCTA MOTY Ja [ajy AONPHUHOC KBaJUPUKYjyhHh Te CIAMYHOCTH
Kao ,IJINTKe", OJ]HOCHO yKa3yjyhu Ha TeMe/bHe pa3JiMKe y KYJTYpH, YUMe
objammaBajy 300T 4yera crnpoBoheme CIMYHUX MOPECKHUX MOJHMTHKA Aaje
pasnunuute pesysnraTe. Kako c y6ehewem upeosiora ymosopasa Jlerpas,
3aJlaTak KOMIApaTHCTe KOjU C/leAd MPUCTYN KYJATYPHUX pa3jiMKa jecTe
Jla ,eHepruyHo NpPOTeCcTyje NPOTHB aKCHOMAaTu3aldje CJUYHOCTU U
uMnepujaiausma ucrora (op. limpérialisme du méme)“ (Legrand 1999b,
103). Otyma, Taj KoMIapaTucra Tpeba Aa MPETIOCTaBH Ja, KOJHUKO Tof
NpaBHUKY U3 3eMJ/be A MOIJI0O HeOGWYHO Jla Jiesiyje MpaBo y 3eMJbu b,
MOCTOjU PAlUOHAJIHOCT Yy THUM oJijpeJibaMa MOBe3aHa ca KYJTYpPHUM
okpyxemweM 3emsbe b (Legrand 2009, 236). Y noMeHy ynopeAHOT TOPECKOT
1paBa, MOPeCKOM IMPaBHUKY U3 JlaHCKe MOMIO 6W GUTH 4YyJHO TO LITO y
CPIICKOM IOPECKOM INpaBy He MOCTOjU CTAaHAAPJHHU OAOUTAK IO OCHOBY
€r3UCTeHIIMjaJHOT MUHUMYMa 33 CBe OHE KOjU OCTBAapyjy CaMo MpPHUXOjie
BaH paJiHOT O/IHOCA WJIM je Taj CTaHZAp/HU OJOUTAK 32 OHE KOjHU OCTBApY]jy
MPUXO/ [0 OCHOBY 3apaja Tek 42% mMuHuManHe 6pyTo 3apaze (RSD 18.300
/oko EUR 155/ 2021. roaune).** llopeckom npaBHUKy 13 Cp6uje MOIJIO 6H,

pOIICKe 3aje/iHULle, HUCY KOHBEPTUPAJIH, He KOHBEPTUpPajy U Hehe KOHBEpPrUpaTH.
.. TakBa KOHBepreHuuja je Hemoryha c 063UpoM Ha TO Jja ce pa3/vke u3Mehy MeH-
TaJIUTeTa common law-a U eBpOICKOI' KOHTUHEHTAJIHOT NpaBa He MOTYy YMabHUTH
Ha enucTremoJiomikoM HUBOY" (Legrand 1996, 61-62). [la je KOHBepreHIyja UIaK
Moryha, ¥ TO u3Mebhy Ky/JTYpOJIOLIKM MHOTO Pa3JMYUTHjUX NMPABHUX CUCTEMaA
Hero LITo cy common law 1 eBPOIICKO KOHTMHEHTAJIHO NPaBo, oKa3ao je [lanmep,
y3umajyhu npuMep gaHaumer JlecoTa, 4dje je MpaBo HAcTajJo Kao MelIaBUHA
obuyajHor mpasa Hapoza bacoTo (koje cy GpUTAaHCKH KOJIOHUjaJIHU CYKOEHUIU
JleTa/bHO perucTpoBasi jowr 1872. roguHe, ogMax nowto je bacyTosenn nocrao
KosIoHHUja KpyHe) u eHIJleckor mpaBa, Kao U XOJIaHACKOT IIpaBa, Koje je J0/1a3uJIo
u3 cycenHe appukanepcke CiobogHe gpkaBe Opawe (Palmer 2004, 6-9, 15-16).

4y Jlanckoj cBaKO pesu/IeHTHO GU3MUKO JIMIle MMa IPABO HA [OPECKH KPEJUT 110
ocHOBY er3ucteHuujasHor MuHuMyMa (DKK 46.500 2020. roaune), KojuM ce ymamyje
o6aBesa o 0CHOBY nope3a Ha Jioxofak (Vagtborg, Krushave, Nyborg 2020, 1.8.3).
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NakK, U3rjieZlaTd HEOOUYHO TO WITO ce y JJaHCKoj 036M/bHO pa3MaTpa yBohemwe
mopesa Ha ,HaJlMMaibe KpaBa“, Kao Mepe 3a Cy30Hjalbe eMHUCHja MeTaHa U3
cToke. Any, 06e Mepe UMajy cBoja cnenudrudHa obpasiokema. Y Cpoujy,
72,8% mnpuxoza of, mopesa Ha Ao0xojAak rpahaHa jfoJia3u of LeAyaapHOT
nopesa Ha 3apaze,* 10K TeK oko 0,4% INyHOJETHOT CTaHOBHHIITBA
(camo oHM mOpeckH O6BE3HMLM KOjU OCTBapyjy Aoxojak*® y roguiimem
M3HOCY KOju je Behu o TpOCTpyKe MpoceyHe TOAMIIIE OPYTO 3apafe y
Peny6nun) nojJiexe U KOMIJIEMEHTAPHOM IVI06ATHOM IOAUILLEM [T0PE3Y
Ha goxozak rpabana. To je MOTHBHCAI0 3aKOHOABIA [la YBele CTAHJAPAHU
0Jl0MTaK caMo 3a PUXOJie U3 pafHOT ofHOca. Y JJaHCKOj Cy BJIACTH, CyOueHe
ca MehyHapoiHO mpey3eToM 06aBe30M Ja CMale €MHCHje racoBa KOju
cTBapajy edekaT cTakjeHe 6allTe, CIPeMHe Jia YBey Nope3 Ha ,HaJMMakbe
KpaBa“, UMajyhu y By /a MeTaH KOju HacTaje y Oypary KpaBa U KOju OHe
usbaiyjy uuHu oko 18% racoBa c edektom crakieHe 6aumre y EBponu.t’
Ako KoMIapaTHCTa NpoyyaBa JaHCKO IOPecKo NpaBo, HeroB 3aJaTak je ja
spe-tipe3seHTyje” (bp. re-présenter) AAaHCKO MPaBO CPICKOM IPABHHUKY U3
nepcrneKTHBe MeHTaauTeTa JlaHana. HapaBHO, BaXky U 06pHYTO.

[IpaBHa KysnTypa 64 MorJa Ja ce aHAJM3Upa C aclHeKTa JAUXOTOMHje
npupodHo npaso — nodumusu3am. Y IPUPOJHOM IpaBy, N0jeJHOCTAB/bEHO
pevyeHo, IpeTHOCTaB/bajy ce ofpeheHa Havesa Koja cy yrpabeHa y cBa-
KU MpaBUYaH MPABHU CHUCTEM, JOK MO3UTHBHU3AM MOApa3yMeBa MPaBO Kao
CKYIl IpaBWJIa KOja Cy Ha CHAa3H, HE3aBUCHO O, TOra Jia JIU Cy NMepLuyIrpa-
Ha Kao ,npaBh4HA“. [IpaBHM NMO3MTHBU3aM caryiefiaBa IpaBo Kao UHCTPY-
MEHT Jip)KaBe WJIM NPUBATHOr MHTepeca, LITO je yTULAJIO HAa TO Ja Hjeja
nu/ba M QyHKLMje NOCTaHe IVIaBHA caBpeMeHa OCHOBa ymnopebhuBama
y npaBy (Meby GYHKLMOHANIMCTHMA) U MOTUBHMCAJIO KpUTHYape U3 peja
KyJTypaJuCTa.

C 0631poM Ha TO Jla U3BOP MOPECKOT paBa YMHEe 3aKOHH, FbeTrOB KYJITYp-
HU KapakTep je GJMKH NO3UTUBHOM MpPaBy; ,HUKO HUje 030U/bHO TBPAUO...
Jia je pasyivka usMehy KamuTasHOT JOGUTKA U OGMYHOT JIOXOTKA JIe0 MpH-
POZIHOT TopeTKa"“ WM Ja je ,Jaata Ha CuHajckoj ropu“*® (Livingston 2020,

45 BunreH jaBHuX duHaHCHja, MHHKCTApCTBO GuHaHCH]ja Peny6uke Cp6uje, Be-
orpaj, okto6ap 2020.

4y xoju He ynase AMBUZEHJe, KaMaTe, KaNUTaJHM [OGMIM, MPUXOAU OF
ocurypama JIMLQA, IPUXOAU OJ NUHBECTHUIOHE jeJUHHUIIEe OTBOPEHOT WHBECTHIMO-
Hor GoHAA U Jo6ULK o urapa Ha cpehy.

47 https://www.csmonitor.com/Business/2014/0214/Top-12-weirdest-tax-rules-
around-the-world/Denmark-cow-flatulence-tax, nocnegwu npuctyn 3. ¢ebpyapa
2021.

48 MehyTum, jesan nopes, To jecT geceTax (eHr. tithe) moMeHyT je y CTapoM 3aBeTy,
ITO OU MOIJIO /]a HaBe/ie HeKe MopecKe KyJITypalucTe (Koju Cy ofaHu XpUiihaHm)
Jla TBpZe [Ja JeceTak MMa boxje mopekso. Manaxuja 3:8-10. MyciuMaHCKuU 10-
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10-11). Mako 6JHMCKO MO3WUTHBHU3MY, MOPECKO NMpaBO o6yxXBaTa U HeEKe
,LIPUPOAHE" KapaKTepUCTHKe IPAaBUYHOI MOPeCKOr cucTeMa (NMPUHLUI
crnoco6HocTH I1ahama, jefHoCcTaBHOCT U Ap.). OTyzna 3ak/bydyyjeMo Aa, y
CTBapH, HUje pedy 0 AMXOTOMHjU KaJa HAaCTOjUMO JAa ,KyJTypy“ Iopeckor
paBa CMECTHUMO y OKBHUP NpupodHO npaso — no3umueu3am. Y NO3UTHUBHO
[IOpecKo IMpaBo 4YecTo cy yrpaheHe Heke BPeAHOCTH NPUPOAHOr IPaBa,
IITO HAac HAaBOAW Ha 3aKJ/bydak Ja je unak moryha oxgpebena ,cum6uosa“
bYHKIMOHAIM3Ma U KY/ITypaar3Ma.

KoMmuinkoBaHa fleuHUIMja , KYJATYpe" MOXe Jia ce 3a moTpebe AUCKypca
pa3JioKU Ha /iBe KOMIIOHEHTeE, UaKO Ce OHe MOHeKa[| y PaKCcH MpeKJanajy.
To cy (i) acnekTu ctaHoBulITa (eo AedUHUIIMje O YBEPEHUMA, 3HAKY U
noHamawy) M (ii) MHCTUTYLMOHa/HA KOMIIOHEHTa (Koja ce OJHOCHU Ha
BPeJIHOCTHM M IpAKCy Koja KapakTepulle ofpeheHy HHCTUTYLHjy HIU
opranu3sanujy) (Livingston 2020, 15). ¥ pacnpaBamMa o mpaBHOj Ky/ATypH
akneHar ce yelrhe cTaB/ba Ha MOHAllakbha HEr0 HA UHCTUTYLM]e, LITO MOXe
Jla IoBeJie 10 OC/Iamara Ha cTepeotune (Ha npumep, ,llIBehanu ogo6paBajy
BHCOKe TOpe3e Ha J0XOJlaK, 3 AMEpPUKaHIKM TO He 4yuHe"). 3ampaBo, HUCY
OUTHM CTAaBOBM OIMNILUTe I[ONy/aljydje HEro CTAaBOBU ,Maje eJdTe Koja
JIOHOCH U cnpoBoAu mnopecky nmoauTuky“ (Livingston 2020, 15) u oTyza
HCX0J, MOXe Jia O6yzie pyK4YHju OJf OUeKMBAHOI: Ha NpUMep, CTONA Nopesa
Ha go6uTt Kopnopauuja (penepanHor u apxasHor) y CA/Jl je 2020. roguHe
6usa oko 27% (KPMG 2021), a y lIBeackoj 21,4% (Van der Zeijden 2021,
1.1.3). /IUBUHTCTOHOBOM 3alla)kakby HeJlocTaje, MehyTUM, pe3epBa Aa 6y, Ha
Kpajy, CTaBOBH ,IMPOKUX Maca“ MOIJIM [ja IPUMOPAjy ,MaJly eJUuTy" Aa UM
ce npujaroau. Kosvkoroz mBejcka ,Majla eJUTa" »Kejesla HIXKe NOopecKe
CTOIle, y TeMe/bUMa IIBEJCKOT PYLITBA U Jla/be, y ofipeheHoj MepH, OCTOjU
koMnpomuc o welfare state-y, nocturuyt 1938. roguHe y CanTtcje6ogeHy
(wB. Saltsjébaden) wu3Meby cuHAMKATa U NOCAOJaBalla, Te je NpoOCeyHa
CTOmNa 1nope3a Ha J[0X0AaK GpU3NIYKUX Jula (LeHTpaaHoT U JokanHor) 2020.
roguHe 6una 52,28% (Gustafsson Myslinski 2020, 1.1.3). 3a pesiaTUBHO HU-
3aK Kopropanujcku nopes njahesa je, fakie, ,lieHa“ y BUCOKOM [TOpe3y Ha
JIoX0/1aK GU3NYKHX JIUIIA.

Ha HuBOy cTaHOBUIUITA, IpeMa JlerpaHOBOM MHULIbEHY,,0CHOBHA MpET-
noctaBka QyHKLHMOHAJIM3Ma je y TOMe Ja ce He4YMUju LU/beBH U BPeAHO-
CTH NpPHUXBATAjy y APYTHMM JpYLITBHMA U y Pa3/JU4YUTUM IepHoAUMa Kao
MaHHdecTanMja KyJTYpHOT UMIeEpHjaJM3Ma KOjU Herupa KyJITypHe pas-
suke (Legrand 1998, 225-226). MehyTuMm, yak ¥ JIMBUHICTOH, jelaH Of

peckH KyJTypasHcTa Morao 64 Aa pasmaTpa boxje mopekso 3akama, cBojeBpcHe
pesivrujcke o6aBe3e MycJMMaHa KOjU OCTBapyjy NpUxofe U3Haj ogpeheHor iumu-
Ta Jia Z1eo cBor 6oraTtcTia (2,5% roauiime) JOHUPAjy ¥ A0OPOTBOPHE CBPXE.
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BoZiehuX 3aroBOpHHUKa Ky/ITypaju3Ma y YyIOpeJAHOM MOPECKOM IIpaBy,
npusHaje fAa je ,HEKU CTelleH KyJTypHe HPUCTPACHOCTH HeusbexaH"
(Livingston 2020, 19): mok uutupa CTUIVIMLOBY KpPUTUKY yiore MMO® y
3eM/baMa y pasBojy (Stiglitz 2003), oH npu3Haje Aa onTyx6e Jja mporpaMu
wreamne (Koje je MM® caBeToBao u HaMeTao 3eMJ/baMa Y pPa3Bojy) MOKa3yjy
KyJTYypHYy HEOCeT/bUBOCT IpeJCTaB/bajy IHUTame ,0 KOjeM ce Moxe
pacnpasmatu” (Livingston 2020, 19). Ha To fa Ky/ATypHe pasJjUKe MIaK
HUCY HENpeMOCTUBe ynyhyje U CyHKyJTypa MOpPecKUX MPaBHUKA, KOjU CBe
BUILIEe JieJie 3ajeJHUUKO 06pa3oBamwe U MpodecruoHalHe MPaKCe, YaK U je3uK
npodecuje, 1 Ha Taj HAYMH YCTAaHOBJbABAjy CJUYHOCTHU KOje He IOCTOje
Mmebhy onumMa koju Hucy ,npocBehenu”. Mehytum, JIMBUHTCTOH, onpe3aH Aa
He CKJIM3He y QYHKIMOHAIM3aM, YII030paBa Ha ONACHOCT OJ peTepUBamba
KaJla ce peJlaTHBU3Yyje BAXKHOCT KYJTYPHUX pas3JivdKa, TBpAehu ga ,nocroje
Ba)KHE KOHTpOJIe IPOTHUB YHUBEp3aJHU3anyje Nopecke NOJUTHUKE", Te 0CTaje
,BEOMa CKeNTH4YaH npema peHOMeHy ‘Tyiobasu3alnuje’ y onope3vBamwy MU
JpyruM ob6sactTuMa jaBHe mnoautuke“ (Livingston 2020, 19). JlerpaH je
pagukanuuju: ,Kako npesasu rpaHulle, OpUrHHANHO NPABUJIO HYXKHO TPIU
NpOMeHY Koja yTU4e Ha wera kao npaBuio” (Legrand 1997, 120).

[Topecka kynTypa, fepuHHCAaHa Ha HUBOY IOjeJjMHAYHe Jip>KaBe, Mpej-
CTaB/ba ,yKYMHOCT CBUX PEJE€BAaHTHUX (QOPMaTHUX U HePOpPMaTHUX HH-
CTUTYLIMja NOBE33aHUX Ca HALMOHAJHUM NOPECKHUM CHCTEMOM U HelrOBHUM
NpaKTUYHUM CIpoBohemeM, Koje Cy UCTOpPUjCKM yrpaheHe y HallMOHAJIHY
KyATYpy, YKJbyuyjyNu 3aBHCHOCTH U Be3e M3a3BaHe HHUXOBOM TeKyhoM
uHtepakyujomM” (Nerré 2001, 12). TakBa feduHULMja TOBe3yje aceKTe CTa-
HOBHMILTA C MHCTUTYIIMOHAJHAM acleKTUMa jep 00yXBaTa yJIore MOPEeCKUX
06Be3HMKa, NMOJIUTHYApa, MOPECKUX CAyKOEHHKa, NOPeCKUX CaBeTHUKA U
npodecopa yHUBep3UuTeTa. [IpocTop je ycnocTaB/beH OPECKUM 3aKOHUMa,
Koju cy opeheHr HOpMaMa KyJType U UCTOPUjCKUM Pa3BOjeM UHCTUTYLH]a.
Jlok cTtaHOBHIITA 06pa3yjy OCHOBe MOpecKe KyJIType, MHCTUTYyLHje (3aKo-
HOJIaBIIM Y, 3a NOTpebe HamJjaTe U KOHTPOJIe, TOpecke ynpase, npodecuje
NIOPEeCKUX CaBeTHHKAa U padyyHoBoDa, BHCOKOLIKOJICKE YCTaHOBe U Jp.)
dopmupajy meny ctpyktypy (Livingston 2020, 32).

3acHOBAaH Ha KOHTpPAacHOM ynopehuBamy, NPUCTYyN KyJATypajucTa je
3HayajaH He caMo y nopehewmy jypuUCAUKLMjA ca PA3JUUYUTUM KYJTYPHUM
nmojJsioraMa, KaJa 6ala CBeT/IO Ha JioOKaJHe ¢aKTope KOoju OO6JHKYjy
OInope3rBame, HEro U y KoMIapanujy jypucAuKiMja Koje cy MoX/Ja CJIM4YHe,
jep je y cTamy Jia oTKpHje ,AyOUHY" CIMYHOCTH U NMOKAKE HeHY MOBPLIHY
IpUPOAY, KOja je MO /Aa HacTajia caydajHo. Mako u3bop JOHOPCKOT cucTeMa
3a IpaBHY TpaAHCIUIAaHTALMjy Hajyelrhe 3aBUCH Of NpeCcTHXkKa MOJAesa,
Moryhe je wHAeHTUPUKOBATH U TOCTOjalbe CyOjeKTHBHUX eJieMeHaTa.
[Ipumepa paau, y ArtatypkoBuM pedopmama Typcko rpabaHcko mpaso,
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06JIMraliMoHO NpaBo M rpahaHCKO NPOLECHO IPaBO TPAHCIJIAHTUPAHU
cy u3 llIBajuapcke, TProBUHCKO MpaBO, MOMOPCKO IMpPaBO U KPUBUYHO
npouecHo npaBo U3 Hemauke, kpuBU4YHO npaBo K3 HTanuje u ynpaBHO
npaBo us ®pannycke (Oriicii 2000, 6.1), npu YeMy ce He MOXKe 3aHEMapUTH
JINYHU yTHULA] Ha onpe/ie/bUBakbe J0HOPA, NMOIITO je, peLiMMO, pyKOBOAU.IAL
CTPyYHOI THMa 3a u3paAy Haupra ['pabanckor 3akoHuka MaxmyT Ecan
BoskypT (Mahmut Esad Bozkurt) soxkropupao Ha [IpaBHOM dakynTery y
®pubypy, y lBajuapckoj (Watson 2006, 7), u oTy/ja je Haj6o/be MO3HABAO
IBajLjapcKo rpahaHCcKo npaso.

MebhyTuM, TBPZLOKOPHU KYJITYPAJHUCTH Cy YIJIABHOM NPOTHUB CaMoT MojMa
NpaBHUX TpaHCIJaHaTa. Kao mTo je npeTxoAHO y pajy HaBeJeHO, OHU Of,
KOMIIapaTHUCTa O4YeKyjy /la ce KOHLeHTPUIIY Ha KyJTYypHe pasJlKe, a He Ha
npaBuJa. JlerpaHoBa kputuka BorcoHoBe (Alan Watson) Teopuje npaBHUX
TpaHCIJIaHAaTa MOXKe Ce CBECTH Ha yINo3opeme Ja Cy 3a TOT ayTopa ,lpa-
BO... IPAaBWJIa U HUILITA APYTO, a NpaBU/a Cy Oro/beHU MPOMO3UIUjCKU HC-
Kasu ¥ HUILTA Apyro‘, Ipyu 4eMy KpUTHYap TBPAHM Ja Ce MPABUJIO ,HE MOXKe
CMaTpaTH caMo Kao MPaBUJIO ¥ CMUCJIY Or0J/beHOT MPOMO3UILIMjCKOT UCKa3a.
Y ‘koHuenty npaBusa’ (eHr. ruleness) Hana3u ce BUIe 0Of] CEpUje UCIUCA-
HUX PeyH, IITO 3HauM Ja NpaBU/IO HHUje WUJEeHTUYHO OHOME LITO Cy HCIH-
caHe peud. [IpaBusio je HykHO KyJATypHa dopmMa Koja y cebe MHKOPIOPH-
me. Kao akymy/ianyja KyJTypHUX eJleMeHaTa, bera NoAynupy UMIpPecUBHe
uctopujcke u upaeosoike popmanuje” (Legrand 1997, 115-116). Kaga ce
jeZlHOM NMPUXBATH Jla ¥ NPONO3ULIMjCKH UCKa3 Kao TaKaB U Her0BO 3Hauerbe
3ajeJHUYKM 4YMHE npasu/o, NMPakKTU4YHO je HeMoryhe 3aMHMCJIHUTH Kako ce
MOXKe ZOTOAUTH NMpaBHA TpaHCIJIaHTalUja (Koja yKJbydyje o6a eleMeHTa)
(Legrand 1997, 116-117). [lowmiTo cy CBECHU YHE-EHHUIIE [ja CY Y PEATHOCTH
MOCTOjaJla U 1a U Jla/be MOCTOoje 6pojHa MpaBUJja Koja cy mpey3eTa U3 mpasa
jelHe ApXaBe W TpaHCIJIaHTHMpaHa y NpaBo Jipyre Ap)KaBe, KyJITypaJlUuCTH
WHCHUCTHUPAjy Ha TOMe Ja I03ajM/bHUBalbe MNojapasymeBa (o6uuHo) Behe
u3MeHe, Koje Cy HeoNxojHe Ja 6W ce NpaBUJIO MPUJIATOAU/IO NPABHOM
CUCTEMy Jp>KaBe IpUMaola.

BpenHoBame pa3Mepa THUX M3MeHa je, 3allpaBo, BoAojesHUIIA u3Mehy
OHHUX KOjU oAballyjy U OHHUX KOjU NMPUXBATAjy (C orpajaMa Wi 6e3 HbUX)
KOHLIENT NpPaBHUX TpaHCIUIaHAaTa. JIMKXOBCKM, Ha MpHMep, MNpH3Haje
Jla ce, 32 pa3/IMKy OJ HNOPOJHUYHOr NpaBa, Koje je ,Jy6OKO YKJIONJ/bEHO Y
nojeAMHAYHe... KYJIType U OTy[a Mame MoJ00HO 3a TpaHCIJIAHTALH]y, ApY-
re 06/1acTH, ONYT TPrOBUHCKOT MPaBa, BUJe Ka0 HeyTpasHe ¥ KyJITYPHOM
NorJiely U CcTora Jiakiie npeHocuBe’. [lo3uiyja mopeckor npasa je HejacHa,
HOLITO Ce OHO ,4YeCTO CXBaTa Kao TEXHUUYKO U OTYJa JIaKO NPEHOCUBO", 10K
je y ucTo BpeMe ,3aCHOBAHO Ha AieHUHUIMjaMa U TOjMOBHMMA KOjU CY CIIeLU-
¢uunm y kynrypaom norsneny” (Likhovski 2010, 730). Ha npumepy yBohemwa
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OpuTaHCKOT mope3a Ha jAoxofak 1941. rogune y [lanectuny, Tepurtopujy
kojoM je YjegumeHo Kpa/beBCTBO ynpaB/bajlo Ha OCHOBY MaHparta /lpy-
1ITBa HapoAa, J/IMKXOBCKU MOKa3yje KOJIMKO je 6uJa CloKeHa UHTepaKLiuja
n3amehy pgoHerux mnpaBusia (koja, Ha mnpumep, y Besnukoj BputaHuju
npefBubajy M3ysnMarme IOKJOHA U3 1ope3a Ha J0X0/aK) U HHUXO0BE MpH-
MeHe Mehy Apanuma u JeBpejuma (c 063UpPOM Ha UHMELEHUIY 1 06€e eTHUYKE
3aje[iHULEe UMajy CACBUM PAa3/JIMYUT KOHUENT ,MoKg0Ha"Y?). YnHu ce ompas-
JJAaHHMM JlaBHALIbe YI030perhe PyCKOT MUHUCTpa puHaHcHja Jeropa PpaH-
nesuya KankpuHa (1823-1844) na je ,MpU/IMKOM yCTaHOBJ/baBakha HOBUX
nopesa Hy»XaH... BpJio Besiuku onpes“ (EBcturHees, BuktopoBa, XapueHKo
2004, 87).

Maga JIMBMHICTOH MNpuIlaja OHMMA y akKaZeMCKOj 3ajeJHULH KOjU
3aroBapajy NpUCTyI KyJTYPHUX pasJvKa y yIopeJHOM IIOpeCcKOM IIpaBy, OH
je MIaK cBecTaH Jla NopecKa KyJTypa HY>KHO He KOpeJiMpa C ONIUTOM KyJ-
TYypoOM y ApyWITBY. ,[OJIMKO je MHOTO MOPeCKUX MHCTUTYILMja M03ajM/bEHO
(‘rpaHcmiaHTHpaHO’) W3 jelHE 3eMJbe Y APYTY, & UMajy MaJi0 TOra, aKo
YOIILITE UMajy, 3ajeJHUYKOT ca TeKyRNUM CTaHOBUUITHUMA WJIHA MOCTOjehuMm
HEMopecKUM HHCTUTYyIMjaMa y 3eMJbU O Kojoj je peu” (Livingston 2020,
129).5° TpancniaHTaMja ce MoKe eKCTEPHO HAMETHYTH, IITO Cy Y BpeMe
KOJIOHHWjaJu3Ma KOJIOHMjaJIHe CWJle pajuJje Ha 3aBUCHUM TEpUTOPHjaMa,
06UYHO 6€3 JIOKaJHOT MPUCTAHKa,>! 10K TO AlaHac y AipXkaBaMa 4YjlaHUIaMa

49 Yak u y ganaume BpeMe, KOHIENT ,IOK/I0HA" je OHEKa/ ocropasaH u of Ila-
JlecTHaNa u of, Mspaenana. Y cayuajy Salfawati v. Assessing Officer Nazareth [1990]
[srSC 44(1) 714 pacnpaB/paHo je Jja i1 HOBAL| KoOju je oTal belyuH jlao CUHY, KOju
je 3a mwera pajuo, Tpeba Aa ce KiacupUKyje Kao ,J0X0JaK" WU Kao ,IMOKJ0H" Y
cnyqajy HCJ 3516/04 (Israel Religious Action Centre v. Ministry of Finance) craB
Jip>kaBe je OMO Aa je HOBAIL JaT jeZIHOM YJITPAOPTOLOKCHOM PaGHUHY y pa3MeHH 3a
IbEroB 6/1aroc/I0B MPeCTaB/ba0 TPKUIIHY TPAHCAKLHjY, LITO je paGUH OCIOpPaBao
TBpZAehu Ja je HoBal 6MO NMOKJIOH, AAT Kao Jieo PUBATHe, HETPXKUILIHE TPaHCaKLHje,
Te Jla Kao TakaB He Tpeba ja Gyzae onopesosaH (Likhovski 2010, 731 f).

50 JluBuHrCTOH TO oO6jallmaBa XHpPOBUMA HCTOpHje (eHr. historical quirks)
(Livingston 2020, 129).

51 Opnpenbama w1 48 u 49 1V Xauike KOHBeHIIMje 0 3aKOHMMa U 0614YajuMa paTa Ha
KOIIHY jaCHO je OrpaHU4€eHO NPaBo CUJIe KOja je Y paTy OKynupasa TepUTOPHjY Apyre
Jip>KaBe Jja CIPOBO/IM ONIOpe3rBakbe Ha TOj TepUTOpPHUju. https://ihl-databases.icrc.org/
applic/ihl/ihlnsf/ART/195-200059?0penDocument, nocneamwu npuctyn 18. mapra
2021. Ho, weH yTHIaj HA TOPECKO MPABO OKYIHpaHe Jp)KaBe MOXe GUTH UHAUPEK-
TaH. [I[puMepa pasy, MHcHja aMepUYKHX TIOPECKUX eKclepaTa, npejBoheHa nmpodeco-
pom Kapsiom Illaynom (Carl Shoup) ¢ Yuusepaurera Konym6uja, uspaguia je 1949.
rofiIMHe OKYIIMPAHOM JanaHy 3aKOHe 0 Nope3y Ha A0XoAaK GU3MYKHUX JHLA U Tope3y
Ha Jo6uT koprnopauyja. KacHuje je nap XvpoxuTo ABa nyTa oJJMKOBao npodecopa
[llayna BUCOKMM jallaHCKUM OJIJIMKOBAHEM jep Cy TH NOpe3u JO0OUIU MO3UTUBHE
OlleHe, a 64 Ce MOIJIO KOHCTATOBATH Jia Ce NOCPeJiHO eKCTEPHO HaMeTame TOKOM
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CIPOBO/ie HAJJIEXXHU OPTraHM CylpaHAlMOHAJHHUX OopraHusaunuja (Ha mpu-
Mep, EY), Ha ocHOBY ToTra LITO CYy Ce OHE, MPUJIMKOM IPUCTYIakha KOHCTUTY-
TUBHUM YrOBOPHMA, HAaYeJHO ca TUMe cariacuie. TpaHCIIaHTalMja MOXKe
Jla 6y/ie 1 J0OpPOBOJbHO CIIPOBEZIEHA, U3 Pa3JIMUYUTHUX pasJora (Ha npuMep,
BEpOBale y BHUCOK KBAaJIUTET [JOHOPOBOT INpaBa, Tparawme 3a MPedUl|oM
Koja OM Jl0OHeJsia YIUTeAy Y TPOLIKOBHMMA, UHAWPEKTAH NPUTHCAK HHBOJI-
BUPAHUX CTPYYHHUX rpyna (MOpecKHx CaBeTHHKA, YHUBEP3UTETCKUX IPO-
decopa, HeBJAAUHUX OpraHHU3alMja) WUAN MehyHapogHUX GUHAHCHjCKUX
opraHusanuja (MM®, CBeTcke G6aHKe) U BJaJIUHE MOTpare 3a JIETUTUMHU-
TETOM KOjHU jOj MPECTIK JOHOPOBOT 3aKOHOJABCTBA MOXXE JIOHETH U Jp.)
(Miller 2003, 845 et seq.). YecTo ce jaB/ba KOMOMHaLMja BUllle pa3Jsora. Ha
npuMep, TpaHcmiaHTauuja lllecte aupekTHBe 0 Mope3y Ha A0JATY Bpej-
HocT EY y cprncko nopecko npaBo (y3 Mama O CTylNama) Moxe ce pasyMme-
TH 6alll Kao pe3yJITaHTa JiejcTaBa BUIlle YNHUIALA — V OTAAAUI0j TPAKCU
noTBpheHux cBojctapa [1/IB-a y EY (u3zauiHocT, 0KoJIHOCT Jja oraha camo
Kpajiby MOTPOLIKY, HEYTPAJTHOCT, GppaKLMOHAJHA HAMJIATa, OTIIOPHOCT Ha
eBasujy), yTulaja cTpyuHe jaBHocTd U1 MM®-a u HacTojama cpricke Biage
Jla IOKpeHe MOCTYINaK NpuApyxuBama EVY.

Tpeb6asio 61 HapaBUTHU PasJUKy U3MeDy: (a) mpUXBaTamka LEJOKYMTHUX
MOPECKUX 3aKOHAa, Kao IUTO je O6MO cJydyaj ca IMOMEHYTHM HaMeTameM
OpUTAHCKOT Tope3a Ha JA0XoAaK y MaHjaTHoj [lasecTHHH, JO6POBOBHUM
yrpahuBameM nopesa Ha gofaTy BpeaHocT EY (y3 oapeheHe moaudukanuje)
y oko 140 nprkaBa Koje HUCY HeHe WiIaHHIle nocaeAmux 50 roauHa uau
TPaHCIVIAaHTALMjOM MpeApaTHOr AyCTPUjCKOr HeKyMyJaTHUBHOT Iope3a
Ha [pOMeT 3aCHOBAHOT Ha TeXHHULM T3B. CTYNHACTOr Naywasna (HeM.
Phasenpauschalierung) y nopecko npaBo KpasbeBuHe JyrocnaBuje 1930.
roguHe ([TomoBuh 20206, 139-143); u (06) ,yB03a“ MojeJTUHAYHOT MTOPECKOT
npaBuJIa, UITO je MHOTO yelnhe (mpaBuJja o TpaHcdepHUM LieHama, GAAR-
OBH, IIpaBUJIa O YTawkeHOj KalUTaJu3alUju U Ap.), IPBEHCTBEHO Ca IjU/beM
Jla ce n3beraBame rnopesa cy3buje Tako IITO Ce MPUXBATAjy MOPECKE Mepe
Koje Cy ce NOKasajJe yYMHKOBUTHUM y 3eMJ/baMa CBOT Nopeksa. MehyTum,
MMajyhu y BUAY Ky/JITypHe pasJ/ivKe, [103ajM/beHO MOPECKO MPABUJIO MOXKe
Jla OYHKUHMOHMIIE JPYK4Hje Hero y cBojoj ,AoMoBUHU [lpumepa pazw,
,y KaHazau je ommrrta mpermnocTraBka JAa je u3beraBarbe mnopesa (koje ce

BpeMeHa IPeTBOPUJIO Y J06POBOJbHO TpUXBaTame. https://econ.columbia.edu/faculty/
in-memoriam/carl-sumner-shoup-1902-2000/, nocneawu npuctyn 18. mapra 2021.
HctuHa, no npekuay okynauuje (1952. rogvHe) jamaHcke BJACTH CY JAUCKPETHO
M3MeHWJIe TIoje/jiHa pellermna y Ta ABa Nopecka 3aKOHa, a oJycTajle Cy Off IpuMeHe
HEeKMX Jpyryx 3akoHa (monyT 3akoHa o [1/IB-y, mope3y Ha kanuTa/lHe JOOUTKe O,
pozaje XapTHja o BpPeJHOCTH U II0pe3y Ha HETO UMOBUHY), Koje je lllaynoBa Mucuja
Takohe 6usa npunpemuia (Beyer 1992, 396-399).
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jacHO pasJ/iMKyje OJi He3aKOHHUTe IIOpecKe eBasHje — npumedéa aymopa)
NPUXBAT/bUBO, YKOJIUKO HHUje YYUIEHO U3PUYUTO HENIPUXBAT/EUBUM NyTEeM
cnelMGUUHUX aHTHAOy3UBHUX NpaBuia uiu GAAR-a. ... Y KuHu ce 061U4yHO
1oJ1a3u 0/ CYNpOTHe NpeTnocTaBKe. M36eraBamwe mopesa je 4eCTO TECHO
NOBE3aHO ca He3aKOHUTOM rnopeckoM eBasujoM” (Li 2015, 84). ¥ KaHazau
yYUHKOBUTOCT GAAR-a 3aBuCH of TOora Kako ra CyJOBdM TyMaue, IITO je
4YecTO MULJIO y NPUJIOT ITOpeckuM o6Be3HULUMA. Y Kunu je, mehyTum, cBe
y pPykaMa /Ip)kaBHe IOpecKe ymnpaBe: YMeCTO Ja CIYXH YCIOCTaBJ/bakby
6a/saHca u3Mely 3alITHTe MOpecKe OCHOBULE U PaBa MOPECKUX 00BE3HUKA
Ha NOPEeCKO IJIaHUpamwe, Kao WTOo je To ciaydaj y Kanagu, kunecku GAAR
je MHCTPYMEHT KOjU Ce KOpPUCTH NpeMa JUCKPelMOHHWM oBJalihemuMa
JpxaBHe nopecke ynpage (Li 2015, 89).

JIMBUHTCTOHOBO WCIHUTHBalke OPOjHUX CcTyAuja ciaydajeBa (Livingston
2020, 72 et seq.) nokasyje U CJINYHOCTHU U pasJyivKe u3Melhy nopeckonpaBHUX
cucreMa. Ilopecku cBeT je, 3ampaBo, CBeT y KoOjeM ce IPUTUCLU 3a
KOHBepreHILMjy, MHAYKOBAaHU IJ106a/1M3aldjoM, CyodyaBajy C OTIIOPOM KOjH
Jl0J1a3U1 U3 JloMeHa KyAType. [0TOBO je yHMBep3a/aH 3axTeB Jja HAlMOHa/IHHU
nopecky cucteM Tpeba Aa OyZe MpaBU4YaH, jeAHOCTABaH U epUKacaH, aau
ce UHXEpPEHTHe NMpaBHe HOpMe (Kao M HAYMHU HbUXOBe NpUMeHe) IOHeKa/,
BpJIO 3HA4YajHO pa3JivKyjy. Ha npumMep, 3akoHCKe CTOIe mope3a Ha J0X0JaK
jecy KoHBeprupaJe nocneAmwnx 30 ToAUHA, a/lu Cy U Aajbe OCTajle pasnKe
y IOpecKUM OCHOBMIIAMa, Te cy epeKTUBHE NOpecKe CTOIe Takohe ocTase
passinuute. Uiy, na noHoBuMo: GAAR ce Mmoxe no3ajMATU U3 Apyror Npasa,
aJIM Ha4MH Ha KOjU Cce MpUMeyje BeoMa 3aBHUCH O oAroBapajyhe Ky/aType.
Tako je moryhe nma oapebenu pasnosu, cnenududHu 3a mopese (momyT
ob6pa3oBama U npodecruoHaHe 00yKe NOPECKUX eJNTa, IPUPOJe MOopecKe
aJIMUHHUCTpalMje, cTaBa NpeMa HUCIymaBaly Mopecke ob6aBe3e U eBasHjU
UT[.) OyAy YaK BaXKHUjU O LIMPHUX NMOJUTUYKHUX U COLMjaJHUX aKTopa
NpUJIHMKOM ofpehrBama Cyfi6HHEe NPOTPECHBHOr ONOpe3HBaba U MopecKe
pedopme yomiure (Livingston 2006, 557). CtuueMo yTucak aa JIMBUHICTOH
Hacayhyje fja Ky/JTypaJMCTUYKO WHCUCTHpAalke Ha alcoyTH3MYy pasJiu-
YUTOCTU TNOJpHUBaA TeMe/be YIOpPeJHOr IpaBa jep ra JIMIIABa HeroBe
CBpXe — KOMIapaluje, o yeMy he 6UTH BUIlle peuu KacHHUje. KyaType ce He
MOTY CXBaTaTH Kao XepMeTHYKH, 3aTBOPEHH CUCTEMH IOLITO Cy IPaHHULe
Meby WmHMa yecTo ,MeKe“ U HeJOBOJbHO jacHE, MOCEOHO y CaBpPEMEHOM,
rsio6anuzoBaHoM cBety. Cprcku IT cTpyymak he mpe mpumagaTv UCTOM
JKYJTYpHOM" MUJbey Kao B amepuuku [T cTpydmak, HEro MCToj OHOj, pe-
IIMMO IIOPECKOj, KyJTYypH K0joj NpunaZa u Cpncku GpabprUyKU paHUK WU
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kacupka.’? [Ipema IletepcoBom u lllBeHkeoBoM MuLLbey (Peters, Schwen-
ke 2000, 815), jefan npaBHU cUCTeM MoXe Jila o6yxBaTa BUllle Ky/JITypa (Ha
npuMep, NpaBHU cucTeM EY), Kao IITO U jelHa KYJTypa MOXe Jla CaZipKU
BUIlle IPAaBHUX cUcTeMa (Ha npuMep, npaso Jlynsujane y CA/L).

4.3. KpuTHuKH NpUcTyn

3acTynmHULM KPUTHYKOT MNPHUCTyNa y yNOpeAHOM MpaBy carjiefaBajy
GYHKIMOHAMN3aM Kao WEOJIOIMIKH IpOojeKaT, YHjHu je IU/b acUMUJIaIyja
WJIM YK/byUHBakbe APYTUX TPaJHUliMja, O4HOCHO XapMOHU3allMja. 3a pasJuKy
ol JlerpaHa W HWEroBUX CJeJ0€HHKA, OHU He CTaB/bajy y GOKyC yJjaory
KyJAType Beh HacToje Aa pa3oTKPHjy ,IpeTEHLHO3HY allOJIUTHYKY IPUPOLY
T3B. mainstream AUCKypca y ynopeaHoM mnpaBy“ (Avi-Yonah, Sartori, Mari-
an 2011, 9). buxoBy uzeosiomiky o6ojeHocT noTBphyjy PpaHKeHOEpProBe
peu Ja paBHa XxapMoHHU3alyja (y OKBUPY [IpojeKTa U3pajie HoBOI 3aKOHa
0 YIIpaBHOM IOCTYNKY NpeMa HeMadykKoM y30py y A/n6aHuju) NpejAcTaB/ba
,l€0 HOBe HWHTEpPBEHLUUOHUCTHYKe mnosuTHuke cxeme“ (Frankenberg
1997, 273). llTaBuuie, 3a TOr ayTopa je KOMIApaTHCTa KOju NpuUNazja
[JIABHOM TOKy ymnopeAHor nmpaBa (yHKLHOHAJUCTA) ,IpeCTaBHUK
NpaBHOT MaTepHaJW3Ma“ W HOCHJALl ,XeTeMOHHCTHUYKe“ areHjie, 4YHjU
Cy LW/bEBU ,lINPEH-E ayTOPUTETA aHIJIO/eBpOICKOr MpaBa“ U ,oAb6paHa
uaeana yHudukoBaHor mnpaBa“ (Frankenberg 1997, 263-264). TakaB
WJI€0JIOTU30BaHU NMPUCTYI Morao 64 Ja HCMajHe caMoonTyxyjyhu (mrTo
B&)KU U 33 PUTHJHU KYJTypav3aM): ako ce jeJHOM NpaBLy NPUIUCY]Y ,3J1€e
HaMepe‘, 3alITO ce OHEe He 6U MOIJIe IPUITUCATH U OHUMA KOjU Te OINTYxbe
usHoce? TUMe ce 3aTPaBO 3a1JI0 HAa TEPEH eMMUCTEMOJIOIIKOT peJlaTUBH3Ma, >
OJJHOCHO HEMOT'YhHOCTH pa3/IMKOBakba TAaYHUX 0f] HeTaUHUX TBPAIbH, YHMe
ce W3alllJIo U3 JoMeHa Hay4yHor Aguckypca (Peters, Schwenke 2000, 824).

3aroBOpHULM KPUTHUUYKOT IPUCTYIA [J0’KUBJbABAjy CBAKY KJIacUUKALU]Y
NpaBHUX CUCTeMa HeraTMBHO, MOIUTO CMAaTpajy JAa OHa BOJM MapruHa-
JU3alMju HesamajHux cuctema (Marian 2010, 435). Tako, Ha mpumep,
WHdaHTH TBpAU [Ja je HeycnexX GYHKIMOHAJHOT MeToJa Jla CMeCTH NpaBo

52 https://nova.rs/vesti/biznis/naplata-poreza-frilenserima-nije-retroaktivna/,
nocjaemwy npuctyn 12. anpuaa 2021.

53 Tlomep ra, mumyhy KpUTHYKK O peaamususMy okgupa (eHr. framework rela-
tivism), pnedvHHIIe Kao ,JOKTPUHY NpeMa KO0joj je MCTHHA y Be3W Ca HAIIOM
HHTeJIEKTYyaJIHOM [OZJIOrOM, O/ Koje ce oYeKyje Aia Ha HeKH Ha4MH OZipeSiy OKBUDP
y KOjeM MOXXeMO /ia MUCJIMMO; 110 K0jOj Ce UCTHHA MOXe MehaTH U3 je/JHOT OKBHUpa
y apyru“ (Popper 1994, 33).
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y HeroBe JIOKaJIHE KOHTEKCTe MoceGHO M3pakeH y omopesuBamy (Infanti
2002, 1141). Heusb6exaH KOHQIUKT U3Mehy epuKaCHOCTH, NPAaBUUYHOCTH
Y jeJHOCTAaBHOCTH HaJIaXKe He CaMO YCIOCTaB/balhe PABHOTEXKE, MOCEOHO
n3Melhy npBa ABa 3axTeBa, HEro U y3UMake y 063Up HEKUX APYTUX GAKTOPA,
YK/BY4yjyhu O4YeKHMBaH YTHIAj MOPECKUX opefaba Ha KOHKYPEHTHOCT,
NOJIMTUYKE OJJHOCe ca CTPaHUM JpXKaBaMa, HoTpeby Ja ce moBehajy
NPUXO/IM, TMOJACTUIIAe EKOHOMCKOr pacTa M CHpedaBarhbe H36eraBamba
nopesa u nopecke epasuje (Infanti 2002, 1119). UudaHnTy, cTora, 3aroBapa
CTaBJ/bakbe ZiebaTe 0 Mopeckoj pedopMHU y KOMINApaTUBHY nepcrneKTuBy. OH
Takohe mojceha (amMepuyke) mopecke eKcliepTe Ja KaJa CaBeTYjy CTpaHe
BJIaJie 0 MOpPecKoj pedopMH MUMajy MOpPaJIHM OCHOB Jla MpeJJiaxy NpaBHe
TpaHCIIaHTe (,IpaBHO KJIOHHUpamwbe“) caMo YKOJMKO MOCeAyjy TeMeJ/bUTO
3Hambe NMPABHOT, TOJUTHYKOT, COLMjaTHOT U EKOHOMCKOT KOHTEKCTA 3€MJbE
y kojoj Hactymnajy (Infanti 2003, 89). Usriesa fa ce yroBeYHOCT CPIICKOT
3IIIIIIA (koju je ctynuo Ha cHary 1. janyapa 2003. roguHe) Moxe pasyMeTH
ako ce, u3Mebhy ocrasor, uma y BuAy fa je Ha HaipTy, ca KBaJIUTETHUM TH-
MoM MuHucTapcTBa GQUHAHCHja U €KOHOMH]€E, Paii0 BPXYHCKU HHOCTPAHHU
exkcrept.>

5. YMECTO 3AKJbYYKA: A JIX JE MOT'Yh ,,KYNTYPHU
®YHKUHNOHAJIU3SAM*“?

bBe3 063upa Ha y6ea/pbUBOCT KPUTHKe PYyHKIMOHAJU3MA, CMaTpaMo Ja
ce MIIAK He MOXe 0JIaKO 0J0allMTH NpPeTHOCTaBKa O CIMYHOCTUMA, 6yayhu
Jla OHe OYHIJIeJHO IOCTOje y nopeheHUM (mopecko)npaBHHUM CHCTEMHMA.
CiuyHOCTH cy Hajuelthe 3acTyn/beHe Ha HHMBOY MHUKpoKoMmapaudja (Ha
npuMep, u3Mehy npaBuJjia o yTaweHoj kanutaiausanuju, GAAR-oBa, npaBuia
0 TpaHcpepHUM LieHaMa U [ip.), MaJia rpynucame CMucTeMa [IOpPecKor npasa
y TopoJiilie OpecKor NpaBa, Koje je 3aCHOBAaHO Ha MaKpOKOMIapalujaMa,
HUje camo o6GehaBajyhe y HHTeJIeKTyaJJHOM CMMC/Iy Hero Moxe W Ja
OJIaKIla pa3dyMeBame HayMHa Ha KOjU Ce OJ HeKe UHCTUTYyLUje 04eKyje
na dyukiuonume.> Kaga, Ha npumep, cBpcramo Cp6ujy y TOpPOAMIY
€BPOICKOI KOHTHHEHTA/JHOr MpaBa (TPaH3UIMOHA WU MOCTKOHPJIMKTHA
NOTHOPOAMILA), MOXXEMO HPETNOCTAaBUTH Ja 6u TpaHcmiaHT GAAR-a (y

54 Tum MunHucTapcTBa pUHAHCHja U eKOHOMUje NPeIBOAMO je TaJjallibi 3aMeHUK
MHUHUCTpPA - jeJlaH 0J] KoayTopa OBOT pajia, a UHOCTPAHU KOHCYJITAHT 6MO je Buk-
Top Typomu.

55 Ocum Tora, mocroje c/1y4ajeBU TpaHCIJIaHTallMje ieJIOKyITHUX 3aKOHa, Kao IITO
ce poroawio y AtatypkoBoj Typckoj (Ortcii 2000, 6.1).
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oznpeheHoj mepu npeyseT u3 HeMaukor Abgabenordnung-a) ofjpa>kaBao npu-
CTYIl eBPOIICKOI KOHTHHEHTAJIHOT NPaBa, KOjU 3axTeBa Jia ce ¥ 3aKOHy Habe
oBisamhemwe 3a [lopecky ympaBy Jla IpUMeRYyje NOKTPUHY NpeMa Kojoj je
CYIITHMHA BakHHja of, opMe (eHr. substance over form doctrine), 1To HUje
HEONXOAHO YYUHUTHU y common law nopojuuy (MOTHNOpPOgULA aMepUYKOT
nmpaBa), Vv Kojoj je Ta AOKTpuUHa cyAacka. CMaTpaMo Ja y ycjoBHUMa Kaja ce
yIHOpesHO MOPECKO MPABO Cyo4yaBa ca MHOLITBOM 33/iaTaka (MCTpaXXUBakbe,
HacTaBa, nopecke pedpopMe, UCTOPHja ONIOpe3UBarba U Jip.) He IOCTOjU CaMo
jenaH oaroBapajyhu metoj (TexHHKa). 3aTo ce 3aJlaXXKeMO 3a KOMOUHAIU]jy
GYHKIMOHAHOT IPUCTYNA U IPUCTYNa KYJITYPHUX pas3/IvKa.

Y mpucTtyny KyATYpHMX pas/JMKa KOMIApaTHUCTa je CyOodeH ca TeUIKUM
33/1aTKOM Jia pa3yMe ,KOHTEKCT" — O/l iera ce o4eKyje /la o3Haje je3uK U
KyJTYpy cpeAiHa Koje ynopebyje, ITO ra cTaB/ba BaH rpaHULa NO3UTUBHOT
npaBa y KojuMa ce NpaBHULM CTaHJapAHO o6y4aBajy. Ho, oTBapa ce aue-
Ma Koja je CBpxa yHopeAHOT NpaBa: aKo Cy pas3J/iMKe HEeNOMHPJ/bHBE, KAKO
yoniute ynopehuBatu (Peters, Schwenke 2000, 802)? Uma i1 cMuc/a yBEK
WHCUCTUPATH Ha ,er30TUYHOCTU" HAaLlMOHAJHHUX [IpaBa, OAHOCHO Jia JIU Cy
pasjiiKe peloBHO Tako cykob6sbeHe? CBeCTaH Ja MOPECKONpPaBHU TpaHC-
IUIAaHTH U Jipyre CJIUYHOCTH 6e3 CyMibe NOCToje, JIMBUHICTOH cMaTpa Ja
»KYJTypa OCTaje BaXKHa, a KOHBepreHIyja [0/1a3Hu [0JIaKo, aKO je U UMa y
BehrHU 06J1acTy. Ay, IPUTHCAK 3@ Y3ajaMHO NPUGJIMKaBakbe U 3Ha4aj KyJI-
Type 3a CyNpoTCTaB/batbe TOMe 3Ha4ajHO Bapupajy of jefjHe 06J1acTH MOJIU-
THKe 710 Jipyre. KoHBepreHiyja je U3pakeHHja y NOPECKUM CTONaMa Hero y
MOPeCKUM OCHOBMIAMa; y MOTPeOH Jja ce clipeyu usberaBarme Iopesa Hero
y MorJefly CTBapHUX MeTOoJa KOjU ce NpUMemYjy y 60p6y NPOTUB Hera; y
IIMPOKHM, TeHEPUIKUM €KOJIOLIKUM IIM/beBMMA HEro y crieuPUYHUM eKo-
JIOWIKHKM... opeckuM crpaTterdjama” (Livingston 2020, 125). /la 3ak/by4yrmo:
npeMa JIMBUHICTOHOBOM MHUILbeHY, CIUYHOCTH HIIAK IOCTOje, alu Cy
KyJTypHe pa3/iMKe HeKako OMTHHje, a — YKOJHUKO je moTpebaH U JJOAaTHU
apryMeHT - Ty je W NOMy/JM3aM, KOjU Y ce6M HOCH OTIOp TI06an3aIuju
(Livingston 2020, 127).

Kputuky ¢yHKIMOHaNIU3Ma, Koja yKasyje Ja ¢@yHKyuja mpaBuja, Taj
tertium comparationis Ha KojeM ce 3acHMBA (PYHKIHOHAJHHU MPHUCTYIT,
arncoJiyTU3yje yJ0ry npaBa Kao pallMOHAJHOT OAroBopa Ha JApyLITBeHe Mpo-
6seMe, 06po WIyCTpyje BoTCOHOBO ymo3opeme Jia cy ra ,l103ajM/bUBakbe U
JlyroBe4yHOCT (Mo3ajM/bUBakba — hpumedba aymopa) ynpaBo.. U YBEPUJIU [Jia
u3Mehy JpyLITBa M H€rOBOr IpaBa He MOCTOjU jefiHOCTaBHa Be3a“>® (BoTcoH

56 Vkosnko je mpaBO 06MJIATO 1033jM/bUBAHO Ca HEKOT CAaCBUM JIpyror MecTa, U

aKo je OICTaJIo 10 HEKOT CAacBUM JpyK4Hjer f06a, TeUKo Ja 61 OHO YOIIITE MOT-
JIo fa ce cMaTpa ‘nyxoM Hapoaa, (Borcon 2000, 162). BoTcoH unyctpyje Ty Tesy
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2000, 162). IlpaBo cBakako UMa u Apyre ¢yHKUHUje (MOJUTHYKE, JPYIITBE-
He, CHMOOJIMUKe, TEXHUYKe U CJ1.), a1 ce He MOKe NpeHeOperHyTH OHa Ha
kojy ynyhyje dyHkumonanusam. KomnapaTucTa ce Hajla3u npeJ, 3aZlaTKOM /14,
BpeJHyjyhH INpH KOHTEKCT, ofabepe npagy GyHKIMUjY U Jia Cce 3aTUM yIyCTH
y UcTpakuBame. C 063MpoOM Ha TO /ia je MpaBHU MOpeJiaK TECHO MOBE3aH ca
HOJUTHYKHUM ypehemeM, eKOHOMCKUM OHOCUMA, UJE0JIOUIKUM BPeJHOCTH-
Ma, KyITYPHUM MOZieIMMa U CJ1., KOMIIapaTUBHO UCTPAaXKMBakbe He CMe Jia ce
CBeJle CaMO Ha IpaBWJIa Hero 64 MopaJio Ja Y AUCKYPC YKJ/bY4YH eJleMeHTe
Ha Koje yKa3yjy KyATypaiaucTu. Kao mITo HaM je MZeoJIOMKH eKCTpeMHU3aM
HeKHUX NPUCTaNINIA LIKOJIe KyJTyPHUX pas/iMKa HeNPUXBAT/bUB, TAKO Ce He
MOXEMO CJIOXKUTH HU Ca pefyKIMOHU3MOM ,TBpPAOr je3rpa‘ QyHKLHOHA-
Jvcta. [Ipy ToMe, MOXKe ce 3amasuTH Ja je y moyeLMa TOT MPUCTYyIa 6110
JIpyK4Hje: jou je Pabes mucao Jia ce ,pa3MUI/bakbe O MPAaBHUM Mpo6JieMUMa
MOpa OAHOCUTH Ha NpaBo lieJle MJAHeTe, Y NPOLUUIOCTH U CafalllkbOCTH, Ha
OJIHOC IpaBa NpeMa 3eMJ/bH, KJIUMU U PacH, ca UCTOPUjCKUM CyfOMHaMa Ha-
poJia, peBoJsyLijaMa, U3rPailbOM [JIP’KaBa, IOTYMHABakbeM, Ca PEJTUTHjCKUM
¥ MOpaJHUM KOHIENIHjaMa, KpeaTHBHOM CHaroM MojeJjMHana, NoTpe6oM
3a IPOM3BO/AHOM U MOTPOIIHOM J06apa, paHroM MHTepeca, NapTHja, k1aca“
(Rabel 1925, 5). ¥ meneHujama Koje cy yciaefuie peAyKLHOHU3aM ce jaB/bao
360r Tora IITO KOMIIApaTHCTa, KOjU HACTOjU Ja yropehyje KOHTeKcTyasaHe
TeMeJbe NMpaBWIA Koja Cy NMpPeJMeT HeroBOr MCTpakKMBamba, Mopa MPBO Ja
PEeKOHCTpyHIIEe BUX0BO JPYLUITBEHO-eKOHOMCKO MTOPEKJIO, Te je HeroB IojaM
,KOHTEKCTa" 3Ha4ajHO Y>KKU® 0J] TeMeJba KOje UMajy ¥ BU/ly TIPABHH aHTPOIIO-
JIoT Wy npaBHU conyosior (Palmer 2004, 5).

Haie ncTpakuBame je Mokasaso Aa HU peJyKoBaHU QYHKIMOHAIU3aM
HU HJI€0JIOTM30BaHU KYJATYypaiu3aM HUCY METOAU NPUMEPEHU LUbY KOjU
uMa yrnopezHo npapo.>® OyHkroHaIHA aHa/IM3a — 3aTO LITO U3a U/ieje Jia ce
Mory npoHahu 3ajeiHUYKe QyHKIMje MpaBa Koje Boje YHUPUKALUjU TPaB-
HUX CUCTEMa, CTOjU IPEBUILE NMPETIOCTABKU KOje HUCY JJOBO/bHO aHAIU3H-
paHe; NPUCTYH KYJTYPHHUX Pa3JjMKa — jep ce KOHLEIT KyJType He MOXe oIle-
paloHa/IM30BaTH Tako Jja 06jacHU 360T Yera ce 3HaYeHa lIpaBa MOry pas-
JIMKOBATH 0/} jeJHOT 10 ApyTor IpaBHOT CUCTEeMa, YaK M OH/Ia KaJia Cy TpaBHa

npuMepoM ypehera cBojuHe y 6paky, 4ije KopeHe HaJla3| y npaBy Busurora, koje
je kacHUje npey3eTo Ha M6epujckoM nosyocTpBy, ofakJe cy ra lllnaniu npeHenu y
KanudopHujy, a U3 Koje je no3ajM/beHO y OCTaJUM JpxKaBaMa Ha 3anazgy CA/.

57 Ha To uMajy yTHIaj He cAMO MCTPaKMBAYeBe Cy6jeKTHBHE CIOcoGHOCTH Beh n
TPOILKOBH KoOje Tpe6a NOKPUTH, a KOju Mory Jja 6yay HecpasMepHO Behu y ojHOCY
Ha CBpXY UCTpaXKMBama. YIOpeJHO MPaBo, Na U YIOPEeJHO MOPECKO NMPaBo, U Jajbe
cy ,JIpeAMeT y Tparawy 3a ayautopujymom” (Markesinis 1997, 3).

58 dyuknuja KOMmapaTHBHOr MpaBa je Ja 0Ge3Gefy MPUCTYI MPABHOM 3HAMY
koje he 6UTH ynoTpe6/beHO Jja GU Ce HCIYHUO OCHOBHM 33/laTaK yHUBep3aJHOT
yHanpehuBama 1 pasymeBaa peHomena npasa (Oriicii 2007, 46).
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npaBusia ucta (Cotterrell 2007, 142). U meby dyHKIMOHAIUCTHMA CEe MOTY
Hahu aytopu (Ha mpumep, Epunu), koju ce ciaxy Ja ,0TKpUBakbe raison
d’étre cTUYHOCTH M pa3JiMKa, Takohe, 3axTeBa Nnpesa3ak U3 JOMEHA YUCTOT
NpaBHOT Pe30HOBama y AOMeH KOHTeKcTyanHux ¢akropa“ (Oriicii 2007,
49). Y o6jaiimaBamwy pe3yJTaTa KOMIApaTHBHONPABHOT UCTPAXKMBaba BU-
TaJlHa je MpaBHA, COLMjaTHA, KYJTYpPHA, EKOHOMCKA, BEPCKA M MOJUTHYKA
nogzora (Oriicii 2007, 53). Koa kyaTypaiucra, JIMBUHICTOH ce, Makap
HEBOJbHO, TOMHUPHO Ca YUHEHHUIIOM Jla Cy CIMYHOCTH Unak moryhe, o yuemy
je Beh 6us0 peywu.

Wako npucranuna ¢pyHKIHOHaAM3Ma, YoMU je jolll cpeUHOM NeJleceTUx
rogvHa XX BeKa 3anasuo Jila KOMIIapaTHUBHO HUCTPa)KMBamke Mopa Ja y3Me
y 003up ,JpylITBeHe TeMe/be 3aKOHOJABHe [eJaTHOCTH, eKOHOMCKe M
NOJIUTUYKE CHJIE.. IIOLITO Cy OHe, HA OCHOBY IOCMaTpama, y CBAKOj CTy-
JIMjU TIopecKe MOJIMTHKe HajpesieBaHTHHUje... (IpU YeMy — npumedba aymo-
pa) UcTpakuBamwe MNOJHUTHYKHUX CHJa JONyLITa joll Make HpocTopa 3a
NPETIOCTABKE O CIMYHOCTH HEro MCTPaXKUBambe 0 eKOHOMCKHUM cusaMma“
(Chommie 1956, 220). YomujeBo orpabuBame of, alcoJyTH30Bawma prae-
sumptio similitudinis Huje, MehyTuUM, U3a3Bajio HEKy peakLUjy mainstream
KOMIapaTucra,”® [oK je, Ha JPYroM Kpajy MeTOJOJIOMIKOT CIEeKTpa, Ha-
CTajajla KYJTYpoOJIOIIKAa KPHUTHKA, Koja je Hajueurhe 3Hauywsia HOTOYHY
Herauujy peJieBaHTHOCTH Te INpeTIOCTaBKe. 3alpaBo, YyJHOBATO je Ja je
MeDhy UcTpaKMBayKMMa Koju Cy ce Y HapeJHUM JielleHujaMa 6aBUJIM yIIopes-
HUM IOPEeCKHM IPpaBOM HM30CTa0 MEeTOAOJIOLIKH JUCKYpPC, O YeMy CBeJ0YH
He Tako aBHa MapuaHoBa aHasin3a (Marian 2010, 425).

Moxxe ce, fakJie, 1OCTaBUTH NMUTaKE [a JIU je U3Ja3 Y HeKoj BPCTU Ipar-
MaTUYHOT eKJieKThnu3Ma. [IpobsieM je y ToMe Aa Jiu ce MoxKe 06e36eqUTH
KOXepPEeHTHOCT TOM eKJieKTULu3My. Ha cTpanu ¢yHkiuoHanucTa, LiBajrepT
je momyuiTao Aa cy NpaBHa NpaBuJa yTeMe/beHa Y KyATypu: ,YumbeHula a
je LeJJOKyITHO MpaBo KyJATYpHHU GeHOMEH U Jja ce IIpaBHA NpaBUJia HUKAJA
He MOTy pa3MaTpaTH He3aBUCHO 0Ji UCTOPHjCKOT, COLIUjaIHOT, EKOHOMCKOT,
MICHXOJIOMIKOT Y MOJUTUYKOI KOHTEKCTa MOTBpheHa je moce6HO CHAXKHO Y
yHopeAHONpPaBHUM aHKeTama“ (Zweigert 1966, 13-14). Kyntypanucry,
MehyTuM, mocMarpajy KyaTypy U3 ApyKddjer yria, 3amepajyhu ¢yHKiuo-
HaJINCTHUMA Ha HECTIPEMHOCTH Ja ,yhy Ha TepeH"“ U U3HYTpa ce 6aBe Ky/ATy-
poM Kao TakBOM Beh je pekoHCTpyully Kao cepujy GyHKIUOHAMHUX (WU
nuchyHKIMOHaAMHKX) ofHoca (Michaels, 365). Yak U y 0HOj HajyTHI@jHU]O]
KHbM3U U3 YINOpeAHOr mpaBa, Kojy je LlBajrepT Hamucao 3ajegHo ca Ke-

59y CaBpeMeHO] yNopeJHONpPAaBHO] JIUTepaTypu Moxe ce Hahu pas/MKoBame
n3Mehy CIMYHOCTH U GYHKIMOHAHE jeIHAaKOCTH. ,Huje npeTnocraBka Aa cy cjiud-
He NpaBHe MHCTUTYLHje HU Npo6JeMH Koje oHe Tpeba Jja pelaBajy ¥ norpeba ja
JPYLITBA HAa HbUX pearyjy, Hero cy cinyHe GpyHKIHOHA/NHe peJsanyje usMehy mpo-
6s1eMa U peliewa.. To HUje canyHOCT. To je dpyHKiMoHanHa jegHakoct” (Michaels,
371).
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oM (Zweigert, Kotz 1998), ,KOHTEKCT MMa MaJy y/IOry, 10K cy dopMasHa
npaBuiia yKpasa npeactaBy” (Husa 2006, 1104). CMaTpaMo Aa je BaXKHO Ja
ce KOHTEKCTY BpaTH yJIora, aju Tpeba 6UTH ompe3aH Kako 6 ce n3berao
PHU3UK Ofi IOHABJ/bAaba IPELIKe Koja ce MpUnucyje GyHKIUOHAIU3MY — caZa
y BU/ly KOHTEKCTA KOju Ipey3rMMa [JIaBHY POJIy.

CBojeBpeMeHO je BaH XyKe CKHLIMpao NPUCTYI KOjU je HA3BaoO ,yIopesHO
npaBo ay6okor HUBoa“ (Van Hoecke 2002). OH je KoMGHHOBAo NpaBuja U
WHCTUTYILMje ca KOHTeKCTyaJHUM eJleMeHTUMa IIpaBa U TaKO HAcCTojao Aa
u36erHe 1pHO-6eny cIUKy. U3 jeHe TakBe CKUIle Morao 64 Ja ce pasBuje
METO/[0JIOLIKH IIPOce/ie, y KojeM G ce HallJIM U NMpaBUJa U KOHTEKCT (KyJI-
Typa). Tako 6u, Ha npuMep, GyHKIMOHAJIHA aHA/IM3a [T0Ka3aja /a je /b
npaBusiia o TpaHchepHUM neHama u3 cprckor 3IIJAIIJT uctu kao y u3Bop-
HUKY (CmepHuyama OEL/] 3a npumeHy npasuia o mpaHc@epHuM yeHama
3a MynmuHayuoHaaHa npedyseha u nopecke ynpase), TO jecT Jja ce CIpeyu
npe6anyBame JOOUTH OBE3aHOM JIMLY y MHOCTPAHCTBO, 6e3 niahamwa no-
pesa, TpaHCaKIKjoM II0 LIeHU Koja je pa3/inuuTa of IieHe Koja 61 ce GopMu-
paJsia Ha CJ1060AHOM TPXKHUIUTY. YK/byuHBakbhe KOHTEKCTa — MOJUTHUYKOL, Na
Y IIHpeT, KYJITYPHOT — MOHYAMJIO0 64U 0b6jallilbere 360T yera cy nNpuBpeHa
JApYyLITBa y KojuMa Peny6/Mka, ayTOHOMHa NOKpajylHa, OJHOCHO jeJMHULA
JIOKaJIHe caMoylpaBe UMajy KBajudUKOBaHO ydelnthe y KamuTaly WU Y
rJlacoBUMa y OpraHMMa ynpaB/bamka 0J ofpeheHUM ycI0BUMa, 0YEB OJ
1. janyapa 2015. roguHe, MCK/byYeHa U3 IpUMeHe Tux npasuia.’’ [Ipumepa
pazau, c 063upoM Ha To ja je Peny6auka Cp6uja kBaaupUKOBAHU BJIACHUK
Teaekoma Cpbuja, koju koHTposauuie Teaekom Cpncke y Bocuu y Xepiero-
BUHH, TpaHcaklvje n3Mehy HepesuseHTHor Tesekoma Cpncke U GUJIO KOjer
pe3uJieHTHOT NPaBHOT JIMIA, YUjU je KBaJUHUKOBAHHU BJIAcCHUK Pemy6uinka
Cpb6wuja, He Moz IeXKYy MPAaBUJIMMA O TPaHCPEPHUM IleHaMa ca CTaHOBUILITA
cprckor 3IAIL IlpenusHuyje, ,Ay60Ka aHaIM3a" mokasyje Jia je, y ycJoBUMa
Ka/la je jaBHU UHTepec nojpeheH rpynHoM, CTBOpeHa 3aKOHCKa MOTyhHOCT
Jla ce NOOUT Mopeckor o6Be3HUKa - pe3ujeHTa Cpbuje TpaHchepulle y
HMHOCTPAHCTBO 6e3 1opesa jep ce TpaHCaKLMja ca IOBe3aHUM Hepe3UJeHT-
HUM IIpaBHUM JuLeM Hehe nojBphu KOpeKUUjU y CKJIaJy ca NPUHLHUIIOM
»,BaH JI0XBaTa pyke“

[IpuMewyjyhu TakaB MPUCTYN, HA30BUMO ra ,KYJITYpPHUM QYHKIIMOHA-
JIU3MOM", MorJia 6U ce moctuhu ,nonudoHuja TexHuka“ (Glanert 2012, 67),
OJTHOCHO KOMOMHaIMja GYHKIIMOHAJHOT MPUCTYIa U MPUCTYIA KYJTYPHUX
pasJsivka. To, HapaBHO, HUje YHUBEP3aAJHO pelliehe METOA0JIOIIKHX JuiemMa
y ynopeaHoM (mopeckoM) mpaBy, ajqu he ce Tako npeBasuhu GUHAPHOCT

60 3akoH 0 M3aMeHaMa M [omyHaMa 3aKOHA O MOpe3y Ha JOGUT HNPaBHUX JMIA,
Caysxcberu eaacHuk PC 142 /14, 4. 12.
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(mobap MeTox - Jiom MeTon). YcmeX, MeDyTHM, 3aBUCH OJ CIHOCOGHOCTH
UCTpaXMBaya Jila Ha NpaBU HAYUMH YKJ/byde KOHTEKCT U TaKO CTBOpe
CBOjeBpCHY ,IIOKpPeTHy ckaay“ (UT. scala mobile) meTosa npuaroheHux
[JUJbY AATOT KOMIAPAaTUBHOT UCTPAXKUBAA.
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1. INTRODUCTION

Arthur C. Clarke famously observed “Any sufficiently advanced technology
is indistinguishable from magic.” Internet and the “magic” of instantaneous
communication is nowadays taken for granted, although the availability of
the means and ways to reach anyone, anywhere, anytime could have hardly

been foreseen even a couple of decades ago.

Even though law firms were, in general, quick to embrace many
productivity-enhancing technologies and the benefits of online collaboration,
arbitration and court hearings continued to operate “in person” as a rule.
Until recently, internet-enabled virtual hearings were seldom discussed in
academic and professional circles or expressly regulated by the legislator,
and were conducted in practice only occasionally. This is not surprising.
Observation of form and the accompanying formalities is a lawyer’s second
nature. Nowhere is it seen better than in a courtroom: justice is dispensed
beneath symbols of state power and the procedure conducted pursuant to
a myriad of interconnected rules. Likewise, an arbitration hearing, although
touted as less formal than litigation, is often a carefully orchestrated exercise
of formalities, and to a seasoned practitioner most of them are hardly
obtrusive. Rather, stepping into a procedural environment filled with things

one knows and expects is a comfortable experience.

The unprecedented tsunami of 2020 lockdowns and travel restrictions
affected every industry and profession and threw them out of their “comfort
zone”. Many discovered that a lot of their regular working routines could
move online. Litigations were affected in a different way across jurisdictions -
some courts shut down, some moved online, some continued business under
restrictions. The world of international arbitration faced a different set of
challenges. With parties and arbitrators usually coming from different and
multiple jurisdictions, and with the travel restrictions and epidemiological
situations shifting literally on a weekly basis, the system would have faced a
complete standstill had it continued to operate “in-(physical) person” only. In

response, some arbitration hearings were postponed but a great many moved
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online, to a virtual setting.! In the process, the tribunals who have organized
them had to deal with real and perceived legal and technological challenges,

some of which were promptly dealt with by the arbitral institutions.?

In order to answer the question whether it is to be expected that
virtual hearings will become “the new normal” in arbitration practice, this
paper will first address the ways in which virtual hearings, or elements of
hearings, can be organized, the general legal framework of virtual hearings
or elements of a virtual hearing, both in the context of national domestic
legislations (which feed into the overall sentiments with regard to use of
technology in dispute resolution) and in the context of rules applicable to
international commercial arbitration. Furthermore, the general idea of
a virtual setting for hearings will be examined against legal and technical
objections frequently encountered in practice. In this context, the interplay
of technical capabilities and legal standards (such as “due process” and
the “right to present one’s case”) will be assessed. The paper will present
an overview not only of the pre-COVID-19 regulatory framework that has
served as a background for recent proliferation of the virtual hearings, but
also of the recent amendments of institutional arbitration rules that have
been made in this regard once the pandemic was well under way. Finally, the
authors of this paper have tried to identify possible pathways to replacing
the classical in-person hearing with the virtual one and the key legal and

practical considerations to be assessed before deciding to proceed with it.

1 For example, during the period from 24 February 2020 to 29 June 2020, oral

hearings 57 out of 59 arbitration proceedings administered by the Milan Chamber
of Arbitration were conducted remotely. See Shaughnessy 2020, 36. The demand
for virtual hearing services in Seoul and Hong Kong was also subject to significant
increase already in the first half of 2020. See Wilske 2020, 13.

2 Most of arbitral institutions enacted special protocols for organizing virtual

hearings as early as the first half of 2020. Many of them are available at the
VIAC  website:  https://www.viac.eu/en/arbitration/general-measures-covid-19.
Many arbitral institutions issued a joint statement calling for efficient conduct of
arbitration in the times of pandemic. See Arbitration and COVID-19, available at:
https://iccwbo.org/content/uploads/sites/3/2020/04/covid19-joint-statement.pdf.
The ICC also issued the ICC Guidance Note on Possible Measures Aimed at Mitigating
the Effects of the COVID-19 Pandemic, available at: https://iccwbo.org/content/
uploads/sites/3/2020/04/guidance-note-possible-measures-mitigating-effects-covid-
19-english.pdf.
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2. THE NOTION AND SUBTYPES OF VIRTUAL HEARINGS

There are several conceivable ways in which audio and visual technology
may be used in the context of the “virtual hearings” conducted online. The
terms “virtual”, “online” and “remote” hearings are used here interchangeably,
although there are authors who prefer one over the other. It is the authors’
opinion that the listed terms describe the process accurately, either by
making reference to a medium through which it is run, or to the physical
separation of the actors.?

One distinction may be made with regard to the extent to which the
actors interact in a physical setting, if at all. At one end would be hearings
conducted entirely virtually (remotely), while on the other end would be
those that are conducted physically and the remote technology is used to “fill
in the gaps” (hybrid hearings), e.g., for examination of witnesses who would
otherwise be unavailable due to medical conditions, travel restrictions or
other commitments. It is, of course, possible to envisage other sub-types as
well, such as having parts of legal teams appear virtually and parts physically,
on one or both sides, or one legal team appearing fully virtually, and the
opposing team being present physically.*

The overarching definition of virtual, i.e., remote hearing can be found in
the recently amended IBA Rules on the Taking of Evidence in International
Arbitration:

e

Remote Hearing’ means a hearing conducted, for the
entire hearing or parts thereof, or only with respect to certain
participants, using teleconference, videoconference or other

communication technology by which persons in more than one

location simultaneously participate.”®

3 Scherer (2020a, 68 et seq.) prefers the notion of “remote hearings” to that

of “virtual” because the participants are not virtual and actually do exist, but
participate remotely. In our view, the terms “virtual”, “remote” and “online” are
interchangeable as each of them refers to a facet of the phenomenon they attempt
to describe: “virtual” and “online” to the medium through which they are conducted,
and “remote” to the physical separation of the participants.

*  Scherer (2020a, 68-72) makes distinction between “fully remote” hearings

which have no main venue, and “semi-remote” which have one main venue and
several remote venues.

5 2020 IBA Rules on the Taking of Evidence in International Arbitration, available
at: https://www.ibanet.org/MediaHandler?id=def0807b-9fec-43ef-b624-f2cb2af 7cf7b.
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Nonetheless, for the purpose of this paper, the issues discussed will
be (unless otherwise indicated) examined with regard to the hearings
conducted entirely virtually, i.e.,, with no party and no witness appearing
physically before the tribunal, and the tribunal members, in turn, engaging
each from their own location. Not only is this design (at its most “virtual”,
or atomized) the one that was used the most during the 2020 lockdowns,
but it is also the one against which the robustness of the technology and
adherence to standards of due process can best be tested.

3. LEGAL FRAMEWORK FOR THE VIRTUAL HEARINGS

3.1. Legal Framework for the Virtual hearings in Litigation

In-person distribution of justice has been the norm for centuries, if only
because until recently there had been no alternative to it. There was no
Internet and, when it eventually came into existence, it took some time for
it to develop and for adequate hardware and software for the purpose to
emerge. Some legislators took note of the technological developments and
tried to, more or less gently, nudge court proceedings towards the digital
future, but the use of such capacities was relatively sparse and reserved for
particular circumstances.® For instance, use of videoconferencing in litigation,
even over the objection of the parties, was introduced in Germany as early as
2002 (Bert 2020). However, the initial uptake was mostly reserved to hearing
testimony of witnesses who would otherwise not be able to travel and give
their testimony in the courtroom. While this may be seen as giving rise to
potential cross-border conflicts of sovereignty, given that the fact gathering
was conducted online and without seeking permission of the sovereign on
the territory of which the witness was located,” it was not until 2020 that
the issue of whether the “right to a hearing” also entailed a guarantee that
the hearing will be in person (i.e., physical) emerged.

6 More information on use of video-conferencing in litigation throughout the

world is available at: https://remotecourts.org/. See also The Law Library of Con-
gress, Global Legal Research Directorate, Virtual Civil Trials, April 2020, LL File
No. 2020-018927, available at: https://www.hsdl.org/?view&did=838061; Scherer
2020b, 415.

7 For Australian case law regarding potential conflict of remote examination of

witnesses in China against the restrictions imposed by the Chinese civil procedure
on cross-border taking of evidence, see Martinez, Tseng 2020, 9 fn. 54.
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As the 2020 lockdowns rolled out, that issue came to the forefront and
the initial assumptions and ultimate conclusions differed in the context of
court litigation. Some jurisdictions, including Serbia, did not address it head
on and instead locked down the courts t0o.2 The Law on Civil Procedure of
the Republic of Serbia only provides for, admittedly as an exception, taking
of evidence by means of video-conferencing technology.® Similarly, in Italy,
physical hearings were viewed as guaranteed, and a special, temporary law
decree was considered necessary to allow the use of videoconferencing, with
the exception of situations where taking of evidence by witness testimony
was required.!® Likewise, in Austria the right to a physical hearing before the
court is at present generally accepted, subject to few exceptions that allow
for taking of evidence by means of video-conference technology. However,
the challenges to physical hearings imposed by the pandemic prompted
the Austrian legislature to enact the provisions in 2020 (with temporary
application) that allow for complete remote court proceedings subject to
consent of all parties.!! Similarly, the Supreme Court of Switzerland ruled
in July 2020 that the COVID-19 pandemic cannot serve as a valid ground for
holding an oral litigation hearing by video-conference if one of the parties
objects to it.2 In Vietnam, on the other hand, the provisions of its 2015 Civil
Procedure Code regarding organization of hearings are interpreted as being
incompatible with anything but physical hearings,'* although it is unclear
to what extent such position stems from the fact that Vietnam managed
to suppress the epidemic remarkably well in 2020 and thus avoided the
epidemiological concerns present in other jurisdictions.

In other jurisdictions, the courts look favorably at the use of internet
technology for the purposes of conducting litigation. For instance, a majority
of the Australian courts concluded that there is nothing unfair in virtual

8 The decree on time limits in court proceedings during the state of emergency

announced on 15 March 2020, Official Gazette of the Republic of Serbia, No. 38/2020
was in force until 6 May 2020, when the state of emergency was lifted.

9 Articles 245 and 277 of the Law on Civil Procedure, Official Gazette of the
Republic of Serbia, Nos. 72/2011, 49/2013 - decision of Constitutional Court,
74/2013 - decision of Constitutional Court, 55/2014, 87/2018 and 18/2020.

10 with reference to consecutive legislative instruments see Elgueta, Mauro 2020,
5-6 fn. 16.

11 gee Schwarz, Ortner 2021, 14 et seq.

12 Bundesgericht, 146 111 194, C. AG v. A., 6 July 2020, available at: https://cutt.ly/
CKEUQFw.

13 See Dundas, Trang, Mai Anh 2020, 3 et seq.
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hearings and that they may properly substitute those held physically.* In
the United States a number of courts interpreted the requirement of “open
testimony”, pursuant to Rule 43(a) Federal Rules of Civil Procedure, as one
which can also be satisfied by use of modern technology and remote and
virtual hearings.'®

Although availability and/or admissibility of virtual hearings in litigation
has no direct impact on the availability and/or admissibility of virtual
hearings in arbitration, the position of national legislation on this matter has
been examined in all reports submitted under the 2020-2021 ICCA project
titled “Does a Right to a Physical Hearing Exist in International Arbitration?”,
as it may have potential application in arbitration.!® Namely, the national
courts, if seized with the matter of setting aside or recognition and
enforcement of the arbitral award, might be influenced by the availability
and permissibility of virtual hearings in domestic litigation. This is a concern
shared by some of the ICCA rapporteurs.

14 See Martinez, Tseng (2020, 6-7) which provides reference to conflicting
positions of Australian courts on the matter; the majority that held that that virtual
hearings can be deployed in lieu of in-person in Capic v. Ford Motor Company of
Australia Limited (Adjournment) [2020] FCA 486; ASIC v. GetSwift Limited [2020]
FCA 504; Wharton on Behalf of the Kooma People v. State of Queensland [2020] FCA
574; Auken Animal Husbandry Pty Ltd v. 3RD Solution Investment Pty Ltd [2020] FCA
1153; Long Forest Estate Pty Ltd v. Singh [2020] VSC 604; Ozemac Pty Ltd v. Jackanic
[2020] VCC 790; Ascot Vale Self Storage Centre Pty Ltd (In Liquidation) v. Nom de
Plume Nominees Pty Ltd [2020] VSC 242; McDougall v. Nominal Defendant [2020]
NSWDC 194; JKC Australia LNG Pty Ltd v. CHZM Hill Companies Ltd [2020] WASCA
38; Universal Music Publishing Pty Ltd v. Palmer [2020] FCA 1472 and the apparent
minority of the courts who have concluded that the virtual, remote hearings are
unfair Roberts-Smith v. Fairfax Media Publications Pty Limited (No 4) [2020] FCA
614; ASIC v. Wilson [2020] FCA 873; Tetley v. Goldmate Group Pty Ltd [2020] FCA
913 (Bromwich ]); Rooney v. AGL Energy Limited (No 2) [2020] FCA 942; Porter v.
Mulcahy & Co Accounting Services Pty Ltd (Ruling) [2020] VSC 430; Quince v. Quince
[2020] NSWSC 326.

15 See Hosking, Lahlou, Cardoso 2020, 7 et seq. citing Gould Elecs. Inc. v. Livingston
Cty. Rd. Comm’n, 2020 WL 3717792, (E.D. Mich. 30 June 2020), and Argonaut Ins. Co.
v. Manetta Enterprises, Inc., 2020 WL 3104033 (E.D.N.Y. 11 June 2020.

16 These questions were formulated in the following manner: “In case the lex
arbitri does not offer a conclusive answer to the question whether a right to a
physical hearing in arbitration exists or can be excluded, does your jurisdiction,
either expressly or by inference, provide for a right to a physical hearing in the
general rules of civil procedure? If yes, does such right extend to arbitration? To
what extent (e.g,, does it also bar witness testimony from being given remotely)?”
See ICCA Report, available at: https://www.arbitration-icca.org/right-to-a-physical-
hearing-international-arbitration.
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3.2. Legal Framework for the Virtual Hearings in Arbitration
3.2.1. National Laws

While it is true that the arbitration hearings were, until recently, conducted
physically as a rule, this was done under a different set of legal norms and
considerations applicable to litigation.

First, arbitration proceedings are generally a creature of contract.
The basic parameters of the proceedings are based on the agreement
of the parties. Contrary to the commonly comprehensive regulation of
litigation proceedings, arbitration agreements seldom regulate procedural
peculiarities. Instead, they normally reference to arbitration rules agreed
upon, which in turn usually employ a broad-brush approach in procedural
matters: spelling out some points but generally empowering the arbitration
tribunal to conduct proceedings as it sees fit.}” The tribunal’s discretion is, in
the same vein, confirmed by arbitration laws.'®

Second, the tribunal’s discretion to organize the proceedings as it sees
fit is subject to several considerations: the will of the parties, the tribunal’s
duty to render an enforceable award, and its duty to conduct proceedings in
an efficient and cost-effective manner.

Finally, the award may be tested in the setting aside proceedings, as a rule
before the courts of the country where the arbitration has its seat, pursuant
to national arbitration laws, and potentially in other countries where
recognition and enforcement is sought, regularly pursuant to the provisions
of the New York Convention.

National arbitration laws usually provide that a party is entitled to request
“oral hearing”, without specifying whether such “oral hearing” is to be conducted
as a physical hearing or not, and do not require that a party’s “appearance at
a hearing” be carried out physically.!® 2006 Serbian Arbitration Act?® is based

17 See Arts. 19, 22(2) 2017 ICC Rules, Art. 14.5 2014 LCIA Rules, Arts. 17(1), 28(2)
UNCITRAL Rules, Art. 3(2) BAC Rules, Art. 39(2) PA Rules.

18 Art. 19(2) UNCITRAL Model Law; Section 34(1) English Arbitration Act; Art.
182(2) Swiss Private International Law Act; Art. 32(3) Serbian Arbitration Act.

19 See Arts. 24 and 25 of the Model Law; with regard to Australian International
Arbitration Act 1974 see Martinez, Tseng 2020, 5-6; with regard to Italian Code of
Civil Procedure see Elgueta Mauro 2020, 1; with regard to US Federal Arbitration
Act see Hosking, Lahlou, Cardoso 2020, 1.

20 gerbian Arbitration Act, Official Gazette of the Republic of Serbia, No. 46/2006
(hereinafter: SAA)
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on the 1985 UNCITRAL Model Law,?! and its provisions on the matter are
on the same page - it merely allows for the tribunal to meet outside the
place of arbitration for purpose of deliberation, hearing of witnesses or
experts, or otherwise, thus confirming that the tribunal may determine
that a legal place of arbitration and place of the hearing need not coincide.
However, this provision does not necessitate that departure from the place
of arbitration will necessarily result in a physical hearing.?? The intended
purpose of the provision was to mitigate the inconvenience of a particular
place of arbitration and give the arbitral tribunal wider freedom to meet in
any place considered appropriate (Holtzmann, Neuhaus 1994, 595). Such a
purpose does not exclude the arbitrators’ right to order a hearing to be held
in a virtual setting.

The fact that a party’s right to an “oral hearing” does not expressly
encompass the right to a physical hearing is also confirmed by all (but one)
of the national reports submitted under the ICCA project “Does a Right to
a Physical Hearing Exist in International Arbitration?” when answering the
question “Does the lex arbitri of your jurisdiction expressly provide for a
right to a physical hearing in arbitration?”?3 Likewise, the question “If not,
can a right to a physical hearing in arbitration be inferred or excluded by way
of interpretation of other procedural rules of your jurisdiction’s lex arbitri
(e.g., a rule providing for the arbitration hearings to be ‘oral’; a rule allowing
the tribunal to decide the case solely on the documents submitted by the
parties)?” was predominantly answered in a fashion that speaks against

21 UNCITRAL Model Law on International Commercial Arbitration (1985), with
amendments as adopted in 2006, available at: https://uncitral.un.org/sites/uncitral.
un.org/files/media-documents/uncitral/en/19-09955_e_ebook.pdf

22 Article 34(5) SAA, implementing Article 20(2) Model Law.

23 A question “Does the lex arbitri of your jurisdiction expressly provide for a
right to a physical hearing in arbitration?” was answered “NO” by rapporteurs for
Argentina, Australia, Austria, the Bahamas, the Kingdom of Bahrain, Bangladesh,
Barbados, Belgium, Benin, Bolivia, Brazil, the British Virgin Islands, Bulgaria,
Canada, Chile, China, Colombia, Costa Rica, Croatia, the Czech Republic, Denmark,
the Dominican Republic, Ecuador, Egypt, England and Wales, Finland, France,
Georgia, Germany, Greece, Guatemala, Hong Kong, Hungary, India, Indonesia, Iran,
Italy, Jamaica, Japan, Kenya, Lebanon, Lithuania, Mauritius, Mexico, Morocco, the
Netherlands, New Zealand, Nigeria, Norway, Pakistan, Peru, Philippines, Poland,
Portugal, Qatar, the Russian Federation, Scotland, Singapore, Slovakia, South
Africa, South Korea, Spain, Sri Lanka, Sweden, Switzerland, Thailand, Turkey, the
United Arab Emirates, Ukraine, Uruguay, USA, Uzbekistan, Venezuela, Vietnam, and
Zimbabwe. The report on Tunisia was the only one in which some skepticism has
been shown, despite confirmation that the express right to a physical hearing does
not exist. All stated reports are available at: https://www.arbitration-icca.org/right-
to-a-physical-hearing-international-arbitration.
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an implied right of a party to a physical hearing.?* Along those lines, the
German rapporteurs have straightforwardly stated that “It can be inferred
from the laws applicable to arbitration procedure that there is no right to a
physical hearing, that a remote hearing is sufficient to comply with the need
for an ‘oral argument, and that a remote hearing can be agreed between
the parties or, absent an agreement by the parties to the contrary, ordered
by the tribunal subject to minimum procedural safeguards” (Maucher, Meier
2021, 2 et seq.). Similarly, the Austrian rapporteurs state “This question is
not finally settled, but the better view, based also on recent case law, is that
the existence of a general right to a physical hearing cannot be inferred, and
can instead arguably be excluded, by reference to the procedural rules of
Austrian law” (Schwarz, Ortner 2021, 4). The Swiss rapporteurs agree that
although virtual hearings in litigation against objection of one of the parties
are not allowed in Switzerland, the same conclusion cannot be drawn for
virtual hearings in arbitration as litigation proceedings are, per se, more rigid
than arbitration proceedings and guided by different concerns (Marzolini,
Durante 2021, 2 et seq.).?°

However, a number of rapporteurs were hesitant to give conclusive
answers to this question for their jurisdictions.?® Some opted in favor of an
implied right to a physical hearing subject to certain exceptions (the Czech
Republic, Ecuador, Sweden) and some confirmed the existence of such a right
predominantly based on arbitration practice in the respective jurisdictions
(Tunisia, Vietnam, Zimbabwe). For example, the rapporteurs for Zimbabwe
state “it is impossible as a practical matter to hold virtual hearings in
Zimbabwe at the moment, so the right to an oral hearing established under
Article 24(1) of the Model Law is arguably a right to a physical hearing.
Pursuant to that Article, it can be inferred that until it is practically feasible to
hold virtual hearings in Zimbabwe, a party has a right to a physical hearing,

24 Gee reports for Argentina, Austria, Bahamas, Bangladesh, Barbados, Belgium,
Bolivia, Brazil, the British Virgin Islands Canada, Chile, China, Columbia, Costa Rica,
Croatia, Denmark, the Dominican Republic, Egypt, England and Wales, Finland,
France, Georgia, Greece, Guatemala, Hungary, India, Indonesia, Iran, Italy, Jamaica,
Japan, Kenya, Kingdom of Bahrein, Lebanon, Lithuania, Mauritius, Mexico, Morocco,
New Zealand, Nigeria, Pakistan, Peru, Philippines, Poland, Portugal, Qatar, the Russian
Federation, Scotland, Slovakia, South Africa, South Korea, Spain, Sri Lanka, Switzerland,
Thailand, Turkey, Ukraine, Uruguay, USA, and Uzbekistan, available at: https://www.
arbitration-icca.org/right-to-a-physical-hearing-international-arbitration.

25 See also Zaugg 2021.

26 See reports for Australia, Bulgaria, Hong Kong, the Netherlands, Norway,
Singapore, and Venezuela, available at: https://www.arbitration-icca.org/right-to-a-
physical-hearing-international-arbitration.
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unless the parties have agreed that no hearings shall be held” (Kanokanga,
Pasipanodya 2020, 3). This appears to be a conclusion based on the lack of
necessary infrastructure, rather than a lack of normative latitude.

3.2.2. Institutional Rules

Prior to the pandemic, only a handful of institutional rules made specific
references to use of internet technology in the course of the organization of
an arbitration hearing, despite the fact that such practice was recommended
in many arbitration reports and soft-law instruments.?” This lack of direct
reference did not prevent the arbitrators and the parties to opt for virtual
hearings even in the absence of specific reference. Unlike ICSID practice,
where virtual hearings and sessions have become almost a norm (60% of
the 200 hearings and sessions in 2019, even before the pandemic),?® 64%
of the users of commercial arbitration services had never taken part in
virtual hearings.?’° Nevertheless, the ongoing COVID-19 pandemic served as
a catalyst for the acceleration of embracing new ways and year 2020 was
not without reason hallowed as “the year of virtual hearings” (Fanou, Nasir
Gore 2020).2° This designation stands true, to the best of our knowledge, for
arbitration hearings conducted in a virtual fashion in 2020 under the rules
of the two arbitral institutions in Serbia: the Belgrade Arbitration Center and
the Permanent Court of Arbitration at the Chamber of Commerce of Serbia.
In addition, judging by the recent changes of institutional rules of major
arbitral institutions worldwide, virtual hearings are here to stay.3!

27 See Art. 25(4) 2012 Swiss Rules; Art. 14(1) 2014 LCIA Rules; ICC Commission
Report, Information Technology in International Arbitration, International Chamber
of Commerce (ICC) 2017, available at: https://iccwbo.org/content/uploads/
sites/3/2017/03/icc-information-technology-in-international-arbitration-icc-
arbitration-adr-commission.pdf; 1CC Commission Report, Controlling Time And
Costs In Arbitration, International Chamber of Commerce (ICC) 2012, available at:
https://www.iccwbo.be/wp-content/uploads/2012/03/20151101-Controlling-Time-
and-Costs-Report.pdf.

28 1CSID, A Brief Guide to Online Hearings at ICSID, 24 March 2020, available at:
https://icsid.worldbank.org/news-and-events/news-releases/brief-guide-online-hear-
ings-icsid.

29 Accounting for the remaining 36% of respondents: 14% have stated that they
rarely took part in virtual hearings, 14% said that they sometimes do, 5 % frequently
take part in virtual hearings, whereas 3% have stated that they always do. See 2018
International Arbitration Survey: The Evolution of International Arbitration, 34,
available at: http://www.arbitration.qmul.ac.uk/research/2018/.

30" See also Scherer 2020b, 414-415.

31 See section 4 of this paper.
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3.2.3. Case Law

The number of court cases deciding the matter of the viability of use
of virtual hearings or their compatibility with relevant legal framework of
lex arbitri appears to still be negligible, as the number of awards that have
been made subsequent to holding such hearings is also still limited, and the
number of them that ended up before the courts in annulment or recognition
proceedings is normally even smaller.

The Austrian Supreme Court (OGH) addressed the matter already in
June 2020, although in the context of a challenge of an arbitral tribunal. In
this specific case the OGH ruled that a change of a procedural order that
results in a switch from a physical hearing to a virtual hearing, despite the
objection of one of the parties, does not represent a procedural irregularity
that justifies a challenge of an arbitrator (and consequently, also rules out
setting aside of an award solely on this bases).??

The OGH thus appeared to have confirmed the viability of holding an oral
hearing by means of video-conference, even where such an express provision
is neither provided in lex arbitri (Austria is, like Serbia, a UNCITRAL Model
Law country) nor in the applicable rules (2018 VIAC Rules) and that the
virtual mode of a hearing alone does not violate on its face equal treatment
of the parties or their right to be heard. This stance was later also confirmed
in US and Egyptian court practices.®® In the US case, previously scheduled
hearings were, due to COVID-19 pandemic, moved to a virtual setting by
the tribunal’s order against an objection of one of the parties. In dismissing
the arguments against virtual arbitration hearing, the US court reasoned as
follows:

“The single line of reasoning [the objecting party - Legaspy]
offers does not suffice. He says that ‘given the number of
witnesses, the amount and nature of the documents, and the
need for an interpreter and the complexity of the issues, a
Zoom virtual hearing will deprive [Legaspy] of the ability to
effectively defend against the claim being made! [...] This is the

32 Obersten Gerichtshof 18 ONc 3/20s, 23 July 2020, available at: https://cutt.ly/
wkm98VO. See Scherer et al. 2020.

33 Carlos Legaspy v. Financial Industry Regulatory Authority, Inc., US District Court
for the Northern District of Illinois Eastern Division, Case No. 20 C 4700, 12 August
2020, available at: https://cutt.ly/gkRN4In; Court of Cassation, 27 October 2020,
translation available at: http://arbitrationblog.kluwerarbitration.com/wp-content/
uploads/sites/48/2020/12/Informal-English-Translation-of-the-Egyptian-Court-of-
Cassation-Judgment-of-27-October-2020.pdf.
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only support for his oft-repeated line that he cannot present
an effective defense over Zoom. [..] Legaspy—who bears the
burden of persuasion—cites no evidence that defenses cannot
be presented remotely. He thus pits his conjecture against this
court’s experience holding several remote evidentiary hearings
since the pandemic began (once with an interpreter), all of
which permitted the parties to air their claims and defenses
fully. Remote hearings are admittedly clunkier than in-person
hearings but in no way prevent parties from presenting claims
or defenses. Moreover, the court sees no reason why the
Claimants would fare better than the Respondent in a remote
hearing. The Claimants will have the burden of proof in the
arbitration; if anything, the logistical challenges of a remote
hearing is more likely to harm them. Legaspy has established,
at most, that he would prefer not to arbitrate remotely, not that
remote proceedings make it more likely that he will suffer any

harms.”3*

The Egyptian decision on (refusing) to set aside an award did not directly
deal with the issue of virtual hearings, as this was not an issue raised by
the claimant. Nevertheless, the Court stated in obiter dictum that “virtual
hearings” are increasingly used in arbitrations across the globe, prompting
the conclusion that such obiter is a “a coded message that virtual hearings
are consistent with Egyptian law, which does not include any express
prohibition of virtual hearings” (Abdel Wahab 2020) to be taken into account
in potential future challenges of arbitral awards solely on this basis.

3.3. Limits of Party Autonomy and Virtual Hearings
3.3.1. Parties’ Agreement to Have or Not to Have a Virtual Hearing

Given that the arbitration procedure is, first and foremost, to be shaped
by the parties’ agreement, the decision on whether to organize a virtual
hearing or not may depend on the content of the arbitration agreement and
the subsequent agreement of the parties.

34 Carlos Legaspy v. Financial Industry Regulatory Authority, Inc., US District Court
for the Northern District of Illinois Eastern Division, Case No. 20 C 4700, 12 August
2020, available at: https://cutt.ly/gkRN4In.
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Just like national laws and institutional rules, arbitration agreements have
so far seldom dealt with the issue of whether hearings are to be conducted
physically or online, as the physical hearing was a de facto standard. Modern
technology was mostly utilized on a need-to-do or convenience basis, for
the case management conferences or occasional examination of a witness
who would otherwise be unable to appear before a tribunal. According to
some estimates, the number of fully virtual hearings increased tenfold in
the second half of 2020 over the comparable previous period (Born, Day,
Virjee 2020, 140).3° It remains to be seen whether this shift is temporary
or permanent. While it is reasonable to expect that the current pandemic
will subside in the near future, the timeline is anything but certain and will
depend on the success of the vaccination efforts, (non)emergence of the
new, vaccine-resistant strains, duration of immunity acquired, and the way
in which any recurrence of the current pandemic or a new pandemic will
be handled. In the meantime, epidemiological considerations will remain
not only one of the important reasons for embracing virtual hearings, but
also a potential disrupting factor for the organization of in-person physical
hearings.

With regard to future arbitration agreements, 2020 had put everyone
on notice, and the parties that are averse to virtual arbitration hearings
can be expected to channel such aversity in writing when agreeing to
arbitration. This is particularly true nowadays, in light of recent changes of
the arbitration rules of major arbitral institutions worldwide, which have
included an express provision that gives the tribunal the right to order a
virtual hearing - a right that nonetheless appears to have been considered
covered by inherent powers of the tribunal.

As for the legacy arbitration agreements (i.e., those concluded prior to the
pandemic), they can preclude online hearings if they expressly exclude them
(which, itappears, has not been the practice), or exclude them implicitly. In the
authors’ view, indications of implied exclusion would have to be conclusive.
For instance, fixing the physical location of the hearing in an arbitration
agreement should not in itself be indicative of excluding conducting certain
elements of the hearing online or holding a semi-virtual (semi-remote)
hearing where there is one main venue and one or more remote venues.
Agreeing on the place of the hearing in the arbitration agreement is usually
a matter of logistical convenience and not of legal significance, unlike fixing

35 For instance, the authors provide details of an empirical survey that indicates
that the prevalence of fully remote hearings in the second quarter of 2020 was ten
times greater than “at any time previously” when the results are annualized (Born,
Day, Virjee 2020, 140, Figure 7.1.).
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the place of arbitration. Consequently, interpretation of such stipulations
on the venue of the hearing will have to take into account the purpose for
which it was fixed and, in light of that, deduce whether overriding matters of
logistical convenience (or logistical impossibility) allow for the organization
of a virtual hearing.

In cases where the parties subsequently agree to a virtual hearing, either
at their own initiative or upon suggestion of the tribunal, such agreement
may be accompanied by waivers of future possibilities to challenge. Such
waivers are of little practical importance as the decision to organize a virtual
hearing is not in itself a violation of due process and, at the same time, the
waiver is unlikely to cover violations of due process that might later happen
at the hearing (Stein 2020, 168-171).

An interesting potential problem might arise where the arbitration
agreement is silent on the issue of the way in which a hearing should be
conducted, but the parties subsequently agree that it should be organized
virtually, contrary to the wishes of the tribunal. Such a situation might arise
if the tribunal holds a particularly strong opinion on the benefits of physical
hearing and/or drawbacks of the virtual one, or is not comfortable or familiar
with the features of the virtual hearings. Generally, a tribunal is free to
conduct the proceedings as it sees fit, as long as it conducts them efficiently,
treats the parties even-handedly, and allows them reasonable opportunity
to present their case, in accordance with the mandatory rules of the place of
arbitration. However, tribunal is expected to follow the parties’ procedural
wishes and stipulations, as expressed in the initial or subsequently amended
arbitration agreement. Should it fail to convince the parties to reconsider
their choice and remains in disagreement, the tribunal should either follow
the parties’ stipulation, or resign and allow the parties to select a new
tribunal, as otherwise the ensuing arbitral award would be susceptible to
setting aside or denial of recognition for reasons of not complying with the
arbitration agreement.3®

3.3.2. Ordering a Virtual Hearing Over Objection of One Party
Occasionally one of the parties will be opposed to a virtual hearing and
insist on having it organized physically, in-person. However, extensive review

of national arbitration laws and well-known arbitration rules (both by the
authors and by others) could not identify provision(s) that limit a tribunal’s

36 See Art. V.1.d of the New York Convention and Art. 34(2)(a)(iv) and 36(1)(a)(iv)
Model Law. See also Arts. 58(1)(4) and 66(1)(4) of SAA.
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discretion to order a virtual hearing even if one of the parties objected to it.
The same conclusion appears to have been reached by the Austrian Supreme
Court in 2020 in the context of the Austrian law (based on UNCITRAL Model
Law) and the VIAC Rules,*” and in the US court practice.3®

As long as both parties are given an equal opportunity to be heard and
their right to be heard is not jeopardized, a virtual or physical form of the
hearing should not make a significant difference in itself. Rather, the way
in which a particular hearing is conducted - be it virtual or physical, in-
person - would be determinative of whether the due process considerations
have been observed. This is not to say that virtual hearings do not present
additional considerations that need to be observed and resolved in order
to preserve the parties’ procedural rights. This would, inter alia, include
ensuring that the parties have “reasonable access to the necessary technology,
have had adequate time to prepare for the virtual hearing, and face similar
restrictions in their and/or their counsel’s respective jurisdictions. Parties
may also consider having a neutral third-party in the same room as a
witness or the use of a camera with a 360-degree view, to mitigate against
possible allegations of witness-coaching during a virtual cross-examination”
(Mak 2020).

On the other hand, it could be argued that not ordering virtual hearings
in circumstances where physical hearings are impossible to organize, either
for an unforeseeable period of time or for an unreasonably long period of
time, may actually be in violation of parties’ right to be heard. This stems
from the tribunal’s obligation to conduct the arbitration efficiently and
provide parties with final resolution of their dispute in reasonable time®’
as “justice delayed is [indeed] justice denied”. Some courts have already
reached similar conclusions in cases where parties objected to the tribunal
denying their requests for postponing arbitral (physical) hearings, finding
that denying postponement of a (physical) hearing is not a violation of due

37 Obersten Gerichtshof, 18 ONc 3/20s, 23 July 2020, available at: https://cutt.ly/
wkm98VO0.

38 Carlos Legaspy v. Financial Industry Regulatory Authority, Inc., US District Court
for The Northern District of Illinois Eastern Division, Case No. 20 C 4700, 12 August
2020, available at: https://cutt.ly/gkRN4In.

39 See Article 14.4 of the LCIA Rules (2014) and Article 14.1. of the LCIA Rules
(2020); Rule 19.3 of the SIAC Rules (2016); (iii) Article 22 of the ICC Rules (2017
and 2021).
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process where such postponement would lead to significant delays.*® The
same rationale should apply when the postponement leading to a significant
delay is denied in favor of a virtual hearing.

Last but not least, the parties’ reliance on alleged procedural detriment
stemming from conducting hearing virtually, should not be sufficient to
undermine enforceability of the ensuing arbitration award. This is because
the party challenging the award bears the burden to prove that its right
to be heard has been fundamentally breached (Lew, Mistelis, Kroll 2003,
675),*! i.e,, that such an occurrence has resulted in a different award than it
otherwise would (so-called causality requirement) (Borris, Hennecke 2012,
286 et seq.; Scherer 2012, 327-328; Jana, Armer, Kranenberg 2010, 252-
253; Nacimiento 2010, 298-299).42

This view is shared throughout the national reports submitted to the
ICCA project. For example, the Argentinean rapporteur stated that “[t]he
party requesting that the award should not be enforced has to conclusively
prove how the lack of a physical hearing has actually affected its right to
due process by preventing it from presenting its case and that such failure
is material to the outcome of the case” (Campolieti 2020, 11). Likewise, the
Austrian rapporteurs conclude that “only rarely will a party be able to resist
recognition and enforcement of an award pursuant to Article V NYC because
a tribunal decided to hold a remote hearing rather than a physical hearing
- even if holding a physical hearing was requested by one party or agreed
by both parties. Rather, only if this decision of the tribunal actually led to a
violation of fundamental procedural principles, particularly the right to be
heard and to fair and equal treatment, would Austrian courts deny recognition
and enforcement of a foreign award on that basis” (Schwarz, Ortner 2021,
28). The German rapporteurs similarly state “the right to be heard does not

40 Sungard Energy Sys. v. Gas Transmission N.W. Corp., 551 F. Supp. 2d 608 (S.D.Tex.
2008); C.T. Shipping, Ltd. v. DMI (U.S.A.) Ltd., 774 F. Supp. 146 (S.D.N.Y. 1991).

1 Ymca v. Comune Bardonecchia, Court of Cassation, First Section, 08/01/2014,

n. 131, High Court of Catalonia 56/2013, 7 October 2013; Johnson v.Directory Assis-
tants Inc., 797 F.3d 1294 (11th Cir. 2015); Sandra Regina Mujol da Cruz Restaurante
ME. v. Munique Empreendimentos e Participagées Sociedade Ltda et al., Parana Court
of Appeals, District of Curitiba, 8 June 2016, Agravo de Instrumento No. 1.486.395-
1, the Court Gazette 24 June 2016; Hugo Gérner, Glas- und Kunststoffwarenfabrik v.
Biichel Industriebeteiligungen GmbH, Beijing No. 4 Intermediary People’s Court, 30
November 2015, Te Zi No. 118; A AS v. B. SAL, Swiss Federal Tribunal, First Civil Law
Court, 17 August 2015, No. 4A_54/2015, para. 4. 2; KB v. S & ors [2016] 2 HKC 325,
Hong Kong Court of First Instance (15 September 2015).

42 See also UNCITRAL 2012 Digest of Case Law on the Model Law on International
Commercial Arbitration, available at: https://www.uncitral.org/pdf/english/clout/
MAL-digest-2012-e.pdf, 139-140, 174, 175.

563



V. Pavi¢, M. Bordevi¢ (cTp. 547-573)

equate to a right to a physical hearing per se. What is more important is the
question of whether or not each party has been given a chance to participate
in the proceedings and to present its facts, evidence and legal arguments. In
short, the right to be heard as understood in German law is focused on the
opportunity for a party to participate in the proceedings by submitting its
own views and commenting on all possibly relevant issues. [...A]ny violation
of the right to be heard in Art. V(1)(b) of the New York Convention must
have had at least a(n) (possible) impact on the outcome of the arbitration
proceedings to the detriment of the party arguing against recognition and
enforcement. Thus, a party invoking a ground for refusal must state what
legal argument and/or evidence it was deprived from presenting and prove
how this would have impacted the arbitral tribunal’s decision” (Maucher,
Meier 2021, 16). These lines of reasoning are followed in other published
reports as well.

4. RECENT CHANGES IN LEGAL FRAMEWORK FOR VIRTUAL
ARBITRATION HEARINGS

Despite the disruptions of 2020, the world of international commercial
arbitration has managed to press ahead and continue with the resolution
of disputes. Not unexpectedly, novel challenges provided impetus for re-
form of the arbitration legal framework and the arbitral practice in order to
strengthen one of its advantages over litigation - flexibility.** Consequently,
the number of arbitration proceedings is expected to increase in the post-
COVID-19 world (Schroeder 2020, 41).

Two of the most popular providers of arbitration services - the Inter-
national Court of Arbitration (ICC) and the London Court of International
Arbitration (LCIA) - have used the year 2020 to complete their work on
changes to their arbitration rules.** These efforts were followed by the

43 International surveys demonstrate that in the eyes of users of arbitration
services flexibility of arbitral proceedings is recognized as one of the three most
important advantages of arbitration in comparison to litigation. See International
Arbitration Survey: The Evolution of International Arbitration, available at
http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2018-International-
Arbitration-Survey---The-Evolution-of-International-Arbitration-(2).PDE

4 The new rules of LCIA entered into force on 1 October 2020, available at:
https://www.lcia.org/Dispute_Resolution_Services/Icia-arbitration-rules-2020.aspx.
The new ICC rules entered into force on 1 January 2021, available at: https://
iccwbo.org/dispute-resolution-services/arbitration/rules-of-arbitration/.
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Swiss Arbitration Center (formerly known as SCAI) and the Vienna Interna-
tional Arbitration Center (VIAC), which have both issued new sets of rules
in 2021.%° In all instances the reasons for change were an increase of flex-
ibility, efficiency and transparency of arbitral procedure, as well as the need
to codify the best international arbitration practices and meet the demands
of modern, technology-friendly conduct of business and dispute resolution
procedure. Similarly, in all instances an express provision on the conduct of

virtual hearings has been included in the rules.

Article 19(2) of the 2020 LCIA Rules states:

“[the] Arbitral Tribunal shall organize the conduct of any
hearing in advance, in consultation with the parties. The
Arbitral Tribunal shall have the fullest authority under the
Arbitration Agreement to establish the conduct of a hearing,
including its date, duration, form, content, procedure, time-
limits and geographical place (if applicable). As to form, a
hearing may take place in person, or virtually by conference call,
videoconference or using other communications technology
with participants in one or more geographical places (or in
a combined form). As to content, the Arbitral Tribunal may
require the parties to address specific questions or issues
arising from the parties’ dispute. The Arbitral Tribunal may
also limit the extent to which questions or issues are to be
addressed.”

Article 26(1) of the 2021 ICC Rules provides that:

“[a] hearing shall be held if any of the parties so requests or,
failing such a request, if the arbitral tribunal on its own motion
decides to hear the parties. When a hearing is to be held, the
arbitral tribunal, giving reasonable notice, shall summon the
parties to appear before it on the day and at the place fixed
by it. The arbitral tribunal may decide, after consulting the
parties, and on the basis of the relevant facts and circumstances
of the case, that any hearing will be conducted by physical
attendance or remotely by videoconference, telephone or other
appropriate means of communication.”

45 The new Swiss Rules of International Arbitration are applicable as of 1 June
2021, available at: https://www.swissarbitration.org/centre/arbitration/arbitration-
rules/. A new version of the VIAC Rules of Arbitration and Mediation entered into
force on 1 July 2021, available at: https://www.viac.eu/en/arbitration/rules-for-
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Article 27(2) of the 2021 Swiss Rules now specifies that:

“[any] hearings may be held in person or remotely by
videoconference or other appropriate means, as decided by the
arbitral tribunal after consulting with the parties.”

Article 30(1) of the 2021 Vienna Rules provides that:

“[unless] the parties have agreed otherwise, the arbitral
tribunal shall decide whether the proceedings should be
conducted orally or in writing. If the parties have not excluded
an oral hearing, upon any party’s request the arbitral tribunal
shall hold such a hearing at an appropriate stage of the
proceedings. Having due regard to the views of the parties and
the specific circumstances of the case, the arbitral tribunal may
decide to hold an oral hearing in person or by other means. The
parties shall in any case have the opportunity to acknowledge
and comment on the requests and pleadings of the other
parties and on the result of the evidentiary proceedings.”

In addition, the amended version of the IBA Rules on Taking of Evidence
also now incorporates provisions on remote hearings.*®

It would be incorrect to view the changes as an indication that the virtual
hearings were not a possibility under prior versions of the rules. It is not
uncommon for a legislator or another rule-enactor to supplement a general,
flexible rule with another that contains a greater degree of specificity, in order
to lower the cost of the application of the rule by removing arguments about
its interpretation, both during the proceedings and in the process of review
before national courts. As previously observed, theory and practice are on the
same page with regard to the interpretation of the pre-COVID-19 rules on the
issue of virtual hearings and the amendments of the institutional rules, thus
only explicitly spelling out possibilities that were there to begin with.

5. CIRCUMSTANCES TO CONSIDER WHEN DECIDING ON THE
FORMAT OF AN ORAL ARBITRATION HEARING

Despite the fact that virtual hearings are most likely here to stay, one
should not jump to the conclusion that the need for physical hearings no
longer exists. After all, the year 2021 has demonstrated that depending on

46 Art. 8(2) of the 2020 IBA Rules on the Taking of Evidence in International
Arbitration, available at: https://www.ibanet.org/MediaHandler?id=def0807b-9fec-
43ef-b624-f2cb2af 7cf7b.
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the success of vaccination efforts, and subject to strict health measures, the
share of in-person physical hearings is gradually on the rise, both in Serbia
and worldwide.*’

Thus, when deciding on holding an evidentiary hearing by remote means
of communication rather than by physical attendance, a tribunal is well
advised to make careful consideration of all relevant circumstances.*® The
ICC note suggests that such circumstances include the nature of the hearing,
the possible existence of travel constraints, the planned duration of the
hearing, the number of participants and the number of witnesses and experts
to be examined, the size and complexity of the case, the need for the parties
to properly prepare for the hearing, the costs and the gains of efficiency
that may be expected by resorting to virtual means of communication, and
whether rescheduling the hearing would entail unwarranted or excessive
delays.*

ICC Note further stipulates that:

“101. Any virtual hearing requires a consultation between the
arbitral tribunal and the parties with the aim of implementing
measures - often called a cyber-protocol - that are needed in
order to comply with any applicable data privacy regulations.
Such measures should also deal with the privacy of the
hearing and the protection of the confidentiality of electronic
communications within the arbitration proceeding and any
electronic document platform.

102. In preparation for a virtual hearing, and in order to
ensure that parties are treated with equality and that each
party is given a full opportunity to present its case, the arbitral
tribunal should consider:

e Different time zones in fixing the hearing dates, start and
finish times, breaks and length of each hearing day;

47 During the course of 2021 the authors of this paper have already took part
in several arbitration hearings, both in Serbia and abroad, which were held in a
physical setting.

48 See also Nikoli¢ 2021, 241-242.

49 See e.g. Note To Parties And Arbitral Tribunals On The Conduct of The Arbitration
Under The ICC Rules Of Arbitration, 1 January 2021, para. 99, available at: https://
iccwbo.org/content/uploads/sites/3/2020/12/icc-note-to-parties-and-arbitral-
tribunals-on-the-conduct-of-arbitration-english-2021.pdf
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e Logistics of the location of participants, including, but not
limited to, the total number of participants, the number of
remote locations, the extent to which any participants will
be in the same physical venue, the extent to which members
of the arbitral tribunal may be in the same physical venue
as one another and/or any other participants, and the
availability and control of break out rooms;

¢ Use of real-time transcript or another form of recording;

e Use of interpreters, including whether simultaneous or
consecutive;

¢ Procedures for verifying the presence of and identifying all
participants, including any technical administrator;

e Procedures for the taking of evidence from fact witnesses and
experts to ensure that the integrity of any oral testimonial
evidence is preserved;

¢ Use of demonstratives, including through shared screen
views; and

e Use of an electronic hearing bundle hosted on a shared
document platform that ensures access by all participants.”>°

While most of the above points boil down to practical problem-solving and
choosing appropriate technical solutions, the participation of actors from
different time zones represents a constraint that, in extreme circumstances,
can be mitigated only partly and might reduce the number of hours per
day to be spent on the hearing. This, in turn, might require more calendar
days to complete a virtual hearing than would otherwise be necessary for
a physical in-person hearing. On the other hand, virtual hearings dispense
with the need to spend time on travel and might thus offset some of the
issues related to the extreme difference in time zones.

The issue of different time zones and its effect to arbitration proceedings
was also considered in the 2020 OGH decision. In the arbitral proceedings
that were an issue in this case the respondents were represented by counsel

50 Note to Parties and Arbitral Tribunals on the Conduct of the Arbitration Under
the ICC Rules of Arbitration, 1 January 2021, paras. 101-102; ICC Checklist for
a Protocol on Virtual Hearings and Suggested Clauses for Cyber-Protocols and
Procedural Orders Dealing with the Organisation of Virtual Hearings, available at:
https://iccwbo.org/publication/icc-checklist-for-a-protocol-on-virtual-hearings-and-
suggested-clauses-for-cyber-protocols-and-procedural-orders-dealing-with-the-
organisation-of-virtual-hearings/.
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from Los Angeles, whereas the place of arbitration was Vienna, and virtual
hearings were set to start at 3 p.m. Vienna time. The respondents felt
prejudiced by such timing as this would mean that their hearing would start
at 6 a.m. Los Angeles local time, whereas for claimant the proceedings would
be in their local time zone. However, the OGH held that by concluding an
arbitration agreement providing for arbitration institution based in Vienna,
the respondents had, in principle, accepted the disadvantages resulting from
the geographical distance of their place of business, including substantial
travel and time differences. In addition, the court took the view that starting
a hearing at 6:00 a.m. local time was less burdensome than having to travel
from Los Angeles to Vienna for an in-person hearing.>!

In the same fashion OGH dismissed the respondents’ objections to
the potential misuse of videoconferencing technology during witness
examination. As a preliminary matter, the OGH found that the risk of witness
tampering also existed in in-person hearings and that remote hearings allow
for measures to control witness tampering that “partly go beyond these
available at a conventional hearing” (e.g., the witness is seen up close on the
screen, 360 degrees cameras can be used, evidence is recorded both in both
audio and video format, etc.).>?

In conclusion, the current advanced level of technology creates
environments where switching to a virtual hearing does not in itself give
rise to valid objections on the basis of due process. At the same time, virtual
hearings are not panacea. While it is true that any shoe is better than
none, wearing the same pair for the entire year and for all occasions is not
advisable. There will often (or very often) be occasions where in-person
hearing will remain a more efficient solution and when the extra expense of
gathering physically at one location will remain a superior course of action.

6. CONCLUSION

Deciding on whether to embrace new technology usually begets only
one question “Does it work?” (i.e., whether it solves a problem or serves a
purpose without creating problems that a previous solution did not have
or had but to a lesser extent). However, when a technology serves as an
alternative to something that was a given since the very first legal procedure

51 Obersten Gerichtshof, 18 ONc 3/20s, 23 July 2020, available at: https://cutt.ly/
wkm98VO0.

52 Ibid,
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ever, questions have to be asked. With regard to a virtual hearing, the main
questions are whether it is somehow prohibited by law and whether it is
capable of providing the parties with the opportunity to present their case.

As for the first question, both in Serbian law and in other jurisdictions,
there are no prohibitions either in statutes or in applicable rules to
organizing hearings virtually. Unlike the court proceedings, where such
constraints are sometimes identified or perceived, arbitration proceedings
rest on two main pillars: party autonomy and the tribunal’s mandate
to conduct arbitration efficiently and in a manner it sees fit. Unless the
parties specify otherwise, the tribunal can thus order a hearing to take
place virtually. This will often be justified. Where the required technology
is available to the parties, it will provide a platform on which they will be
able to present their case in a manner guaranteed by the law. Whether they
will be actually afforded that opportunity will normally have little to do
with the technology and almost everything to do with how the procedural
steps are handled by the tribunal.

Virtual hearings are already allowed by the latitude given in the
arbitration statutes and rules. They have been further encouraged by recent
amendments to some of the most prominent institutional rules. While they
are certainly not an answer to every problem or a cure for every obstacle,
they are expected to become a regular feature of the arbitration practice.
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NMPOTAIOPA U KAJIUKJIE: MOJINTUYKH NMPEOBPAXKAJ
MOJINCA U IBA COPUCTUHKA OLJEKA
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Ilopedehu [Ipomazopuny u Kaaukaosy apsymenmayujy u3 [laamoHogux
cnuca Ilpomazopa u lopzuja, Hacmojum da npukaxcem dea copucmuyka o00-
2080pa HA HeKa numarba Koja cy nocmasu.e dpywmeeHe npuauke y Amuuu V
geka npe Hoge epe. Cmasosu dsojuye mucauiaya ca3danu cy o0 nodydapHux
epadusHux ensemeHama: 1) nocmamparsa 4ogeka kao 6uha soheHoz mesicrom
Ka 3a0080/6cmay U JcesboM da uzbezHe 604; 2) KOHYenmya/aHoz pasdeajarea
npupode 00 3akoHa; 3) Mopa/Ho2 cyda Koju c8oje ynopuwHe Kpumepujyme
npoHasasu y npupodu; 4) 3axmesa da ce 3aKoH ynodo6u npupodOHUM Mepu-
AuMa npasde u ucnpasHoez xcueoma. Kwyuno mecmo pasaukosarba modxice ce
nponahu y Illpomazopurom mumy, Ha mecmy Ha Kojem oH ynyhyje Ha pa3au-
Ke uamehy npupodHux Mepu/aa Koja hpunucyjemMo camo /oyduma u OHUX Koja
nosesyjeMo ca ocmamkom npupodHoz ceema. Ta pasauka 4uHu ucxode ca-
ceum dpyeavujum: [IpomazopuH deMoOKpamcku 408eK Koju Hacmoju da ymuye
Ha ucxode K0/1leKMUBHO2 NOAUMUYKO2 001yHUBAHA Y e2aAUMapHoj 3ajedHuyu
cynpomcmassbeH je Kaaukaosom apucmokpamu kKoju (mpeba da) enada Had
caabujuma od cebe.

KibyyHne peun: [Ipomaeopa. - Kaaukae. - [Jlemokpamuja. — 3akoH. — Ilpu-
poada.

Banpeauu npodecop, ®akyaTeT NOJIUTHYKUX Hayka YHUBep3uTeTa y Beorpa-
ny, Cpouja, marko.simendic@ fpn.bg.ac.rs.

JlyryjeM 3axBa/JIHOCT pelieH3eHTHMa Ha BeOMa KOPUCHUM CyrecTHjaMa.
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1.YBOA

3axTeB 3a MpaB/JOM U NMPaBUYHUM CyhemeM OHO je jelaH 0Jf OCHOBHMX
NoKpeTaya JApyLITBEHe U MOJUTUYKe JUHAMHUKe Yy MoJsiucuMa ctape ['puke.
Y ATHHU cy KOpaly Ka HeMPUCTPACHOCTH CYA0BA U jeJHAKOCTH NpeJ, 3aK0-
HOM OWJIM yjeJHO U Kopaly Ka AeMOKpaTHju. JlpeBHU yCTaB, KOjUM Cy MpU-
BUJIETOBAHU CJIOjEBU JIAKO MOIVIM Jla MAaHMUIMYJIUILY, TOCTENEHO je 10o6Hjao
orpaHuyema. [JJpakoHoBUM pedopMamMa HelKMcaHa NMpaBUJIa [TOCTajy NUCAHU
3aKOHM, IITO Cy»aBa ap6UTPapHOCT NpH cyhemy.! BaxkHy npoMeHy J0HOCH
Y HEeT0B 3aKOH O YOHCTBY, 10 KOMe IOPOTa KOjy Cy YNHHUJIM YJIaHOBU Apeo-
nara ojaJjyuyje o KpuBuid. CyCKU MPOLIEC je 3aMeHUO0 A0TaJallikby NPaKCy
Jla IOpoJAMILA U NpUjaTe/bl HaCTpaAasIor y3UMajy npaBAy y cBoje pyke. Co-
JloHoBUM U KuincTeHOBHMM pedopMaMa MOCTENEHO Ce NMPOLIKMpyje MpaBo Ha
y4ecTBOBame Y MOJUTUYKOM XXUBOTY Ca yCKOT apUCTOKPATCKOT Kpyra Ha CBe
OHe KOju MOTy Aa JOCTUTHY ofpeheHu neH3. BpeMeHOM ce Taj omcer WHUpH.
ATtuHcko ypehemwe no6uja leMOKpPATCKU KapaKTep, jada Hapo/Ha CKYNIITH-
Ha ¥ c1abu apucToKpaTcku Apeonar. Passoj Atune oz VII 1o V Beka mpe HoBe
epe, 0J] apUCTOKPATCKOT 0 IeMOKPATCKOT ypehema, mopoJro je YuTaB HU3
MexaHH3aMa OrpaHHYera BJIACTH W 3alITUTE jaBHOT J0Opa 0Jf CAMOBOJbE
noje/jHalla U rpyna: mucaHe 3aKoHe, cyheme npeJ; jaBHUM yCTaHOBaMa yMe-
CTO KpBHE OCBETE, jeJHAKOCT MpeJ, 3aKOHOM (isonomia), pa3/IMKOBambe Cy/-
CKe 0l 3aKOHOZIaBHe BJIaCTH, OHMpame AYKHOCHUKA JYTPHUjOM, OCTpaKH3aM,
W/Jiejy a 3aKOHO/|aBal| He Tpeba Jja yIpaBJba, 3aMHCA0 Jia TOJMCOM Tpeba Aa
ynpaBJbajy GpojHa TeJia, a He NojeAMHIY, Te A NojeAMHIU Tpeba Jja UMajy
OTpaHUYEeH MaHJAT U Ja CHOCe MOocJeulle 33 HECABECHO 00aB/bakbe jaBHE
cayx6e.? Umak, ynpkoc 6pojHUM C/10jeBUMa MHCTUTYIIMOHATHUX MPOMEHa,
0CTao je OTBOPEH BAaHUHCTUTYLMOHAJHU MPOCTOP 3a TyMayeke IMpaBej-
HOCTH. ol YBEK je OMJIO 3aCTYI/beHO IPeBHO BUDeEe MpaB/ie npeMa KoMe
Tpeba momaraTu NnpujaTe/bMa U IIKOAWUTH HellpUjaTe/bUMa, 2 HECKpUBEHaA
,IIPMBaTHA" HENpPHUjaTe/bCTBA Cy U Jla/be obesierkaBaja aTUHCKY CBaKOJHe-
BUILY. 3aMHTEPECOBAHOCT 3a MpaBAy U CKJIOHOCT Ka CyKo6/baBatby ca Mpo-

1 Kema ATHmaHa Jla ce 3alITUTE Of, KPHUBOTBOpE€HA 3aKOHA 6u1a je TOJINKO

CHa)KHA /1a je 3a JIAXKHO HaBoDhemwe 3aKOHCKHUX ofpesou O6u/a npeaBuheHa cMpTHA
ka3Ha (Philips 2008, 58).

2 Cagpxajau mpersies pa3Boja aTMHCKHX IPABHUX M MOJMTHIKMX YCTAHOBA HY/HU

EnBapp Xepuc (Harris 2006).

3 Mepu Bnangen (Blundell 1989, 1-59) y mo4eTHHUM MOIJIaB/bUMA CBOje KH-HIe

aHa/IM3Mpa BeJIMKH Opoj pasHOBPCHUX M3BOpa y KOjUMa ce MoXke NpoHahu To
Buberbe mpaBze. JeJHO Of HajIIO3HATHjUX TAKBUX MeCTa je NpBa Kibura [li1aToHoBe
(2002, 334b-c) Jpscase. [lejun Gununc ,nmpuBaTHA“ HenpujaTe/bCcTBa (echthra)
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TUBHHI[MMA, aCIIEKTHU Cy aTUHCKOT JPYIITBEHOT }XUBOTA KOjU CBOj IIPOCTOP
Hehe 106UTH caMo y IeMOKpaTCKUM ycTraHOBaMa Beh he ocHakuTH u noJbe
IbUXOBE CII0JbHE (apUCTOKPATCKe) KPUTHKE.

[leTu Bek npe HOBe epe paba HOBY BPCTY NOJUTHKe y ATUHHY, a IpahaHu
ce y cBe Behoj Mepu oc/iamajy Ha CIIOCOGHOCT /1a YBeP/bUBUM H3JIaramheM y
CKYNUITHHHU J0KaXXy UCIPaBHOCT CBOT IIpeJJIora WM Jia Ha CyAy NpULo6ujy
nopoty. BemrtuHa y6ehuBama mnocrasa je y ,leMOKpPaTCKO-arOHUCTUYKOM
HOJIMTUYKOM KOHTEKCTY IOCEOHO KOPHCHA, a YTOJHUKO U MOCEOGHO OmMacHa
(‘Bypuh 1955, 5). HoBe mosMTu4YKe MpU/IMKe OTBOpHUJIE CYy HOBY apeHy 3a
CyK0OJ/baBalbe Pa3IMUUTHX UHTEPECA U CTBOPUJIE MOTPeBY 3a yUeHmeM pe-
Topuke. Ty Npa3HMHY Yy aTHHCKOM 00Pa30BHOM IIpoliecy MONYyHUJIU Cy CO-
bHUCTH, MUCJIHOLM YHja Cy Ce yYela PasJMKoBaja U M0 CaJipXKajy U 1o CTe-
neHy copUCTULIMPAHOCTY, a KOje je M0Be3HBaJIO YIJIaBHOM TO IUTO Cy GUJIU
nyTyjyhu y4uTe/by Koju Cy NoAy4aBaJd JbyZie Y 3aMeHy 3a HoBal. Mako cy
cobUCcTH NpefiaBajy MO LeJOM IPYKOM CBETY, HbUXOBA je JeJaTHOCT 6uJa
M3pa3nTo BpeJiHA Y IeMOKPATCKOj ATUHH.

Tpu cy BpcTe y4yuTesba MoaydaBaje Muaje ATuwbane. [IpBU cy 6UIU
yUUTe/bM TMMHACTHUKe KOjU Cy IlOMaraju y4eHULMMa Ja O6JIMKYjy cBoja
TeJa, ja CTEKHY aT/IeTCKe BeLITHHE U Jla Ce YCIelHO TaKMUYe y CHOPTCKUM
HaJMeTambUMa, 10CeOHO Y AUCUMIIMHAMa Kao LITO CY pPBabe, 6aljabe KOIJba
niu aucka (Romilly 1992, 30). lpyra BpcTa y4uTesba GUJIN Cy HACTABHULU
My3uKe. [lena cy y4eHa Aa meBajy, CBUPajy KUTApy U Apyre UHCTPYMEHTE,
aJy mpe cBera ja 6yay Aeo xopa. My3suukoM XapMOHHjoOM je Koj rpabana
0/l paHe MJIaJIOCTH HeroBaH ocehaj npunagHocTy 3ajegHunu (Romilly 1992,
30-31). Tpeha BpcTa yuuTes/pa nojAyvaBaja je MJaje KHWKEBHOCTU. Yye-
HULY Cy YUTAJIM JUPCKe ecMe U XOMepoBa JieJia, IPEeNUCUBAIH OJIOMKE U
YUYUJIM UX HanaMeT. Kibi>keBHOCT je 6uia YT Ka ,MyJpPOCTH, MOPAJHOCTH,
NOJIMTUIIM M pa3yMeBamy )KUBOTa U cBeTa” (Romilly 1992, 30).

Jabe obpa3oBamwe HUje MMaJo CUCTEMCKHM KapakTep. 3aHaTiHje Cy HO-
JlydaBaJie MJaJie ATuHbaHe CBOjUM BellTHHaMa. C ipyre cTpaHe, ako O XTe-
JIM J]a TIOCBETE KUBOT UCTPAXKUBAKy UCTHHE, MJIaJU OU ce NPUAPYKUBAIU
¢duno3oduma, Te 64 ce y pa3roBopuMa ca CBOjUM yUYUTe/bUMa MpUIIpeMaIn
3a Taj no3uB (Romilly 1992, 32-33). Unak, npe npousara ieMOKpaTHje HUje
MIOCTOjaJIo TEXHUYKO HU MPAaKTUYHO 00pa30oBame Koje 61 ATHHbaHe IpHUIlpe-
MUJIO 3a ycmelmHo ydyeithe y rpahaHckuM (MOJUTUYKHUM) aKTUBHOCTHUMA.
To HHje cy4ajHO, MOIITO MJIAJUM apHUCTOKpPaTaMa, CTaTyCHO U CYAOUHCKU

pasJiuKyje oJ] HellpHujaTe/bCTaBa ¥ paTy U HABOAM Jia Cy OHa MMaJla Pa3/IMYUTe Ha-
4YHHe HCI0/baBaha, ,Bpeharbe, napHUYere, GU3NYKO HACH/be YK/by4yjyhu U you-
ctBo” (Philips 2008, 15-16).
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NOBE3aHUM POJOBCKUM U XHjEPApPXUjCKUM OJHOCHMA, HHje OGUJI0O MOTPEOHO
CJ1I0’KeHUje BUbhewe MpaB/ie 0Ji OHOT U3 XepOojcKor 0063, mpeMa KoMe Tpeba
oMaraT HpujaTe/bMMa U HAHOCUTH LITETy HempujaTe/brMa. Takobe, mMa
IITa Jja Cy apUCTOKpaTe UHTHUMHO MUCJHJIe O NPaBAU UM Koje TOA Ja cy
MOJIMTUYKO CTAaHOBMILUTE 3ay3MMasie, PpETKO KO OM UM TPaXKHUO Jja U3JI0XKe
CBOj CTaB CyAy BeJHKOT 6poja JbyAu. TpaJuLMOHAIHO 06pa3oBambe je 4yBa-
JIO TIOpeJlaK ¥ HeroBaJio ayTopUTeTe Ha KojuMa je oH nouunBao (bBypuh 1958,
17-18). Unak, oHO IITO je HEKA/|a 3aXTeBa0 MPUPOJHU NOpeaaK U3MEHUIIO
ce y 1eMOKPAaTCKOM KOHTEKCTY — IPOMEHOM NopeTKa (politeia) npoMeHUI0
ce U cxBaTame npupoze (physis).

Coductu cy ce Hauwty Mehy KpanuMa TpoyrJia Koju je olpTajio HOBO Bpe-
Me, cMelrTeHu usMebhy (1) ApylmTBeHe noTpebe 3a 06pa3oBambeM HOBOT 4O-
BeKa U (2) HeCTaJIHOCTH JJeMOKPATCKOT NMOpPeTKa KOju HUje yCIlleo MOTIYyHO
Jla IOTHCHE apHUCTOKpaTCKe BPeJHOCTH U KOjH je (3) MCKylIaBao ycTa/beHa
Bubhema Npupojie u 3aKoHa (nomos). ¥ oBoM hy ce TeKCTy 6GaBUTHU TUM CJIO-
»KeHUM MeDhyoHOCOM KopucTehu ce mpMMeprMa JiBa BeoMa pasjUyUTa Co-
ductuika yyemwa. C je/jHe cTpaHe ce HaJla3! yueHhe 0 XapMOHUYHOM OZJHOCY
NpUpoJie U JbYJCKOT 3aKoHa Koje Hyau [Iporaropa (oko 490-420. roguHe
npe HoBe epe), a ¢ Apyre Kanukioso (V Bek IIpe HOBe epe) CTAaHOBUILTE Ja
je 3akoH cynpotaH npupozu. [lopehemwe [Iporaropunux craBosa ca Kamu-
KJIOBUM IJIeIUIITEM KOPHUCHO je 3aTO LITO ce Te JBe MO3UIUje Hajla3e Ha
CYyNpOTHHM CTpaHaMa BOJOJle/IHHULe KOjy OTBapajy pas/uke y BUhemy of-
Hoca npupo/e U 3akoHa. OHa ce HajlIMpe payBa y CyIPOTHUM MOJUTHYKAM
uJiejaMa, a NPaKTUYHY IPUMeHY [IpOHaJa3y Yy BeoMa pas/IMYUTUM Iporpa-
MHMa COPUCTUYKOT MOJUTHUYKOT 06pa3oBama. Llu/b MU je Aa, ocnamwajyhu ce
npe cBera Ha [lpomazopy v Topaujy,* NpuKakeM ¥ YIIOPEJNM Ta ZBa OATOBO-
pa Ha M3a30Be aTUHCKe MOJUTHKe V BeKa Ipe HOBe epe U YKaXkeM Ha Heke
HUXOBe CaBpeMeHe uHTepnperanuje.” Hehy ynasuTu y, uHaue 3aHUMJbUBE,
criopoBe o ToMe fia Jiv je [Ipotaropa ¢unoszod uau coducra, o4HOCHO Jia U
je Kanukie copucra, HuTH hy HacTOjaTH 1a peKOHCTPYHUILEM ,HICTOPHjCKOT
[Iporaropy.® Takohe, Hehy ce 6aBUTH MUTAKHEM HCTOPHjCKE YTEME/HEHOCTH
Kanuk/ioBUX cTaBOBa HU ClelMPUYHOCTHMA HErOBOI CTaBa mnpeMa (Apy-
rum?) copuctuma.

*  Kopucruhy npesog Mupjane Jpamkoruh u An6una Bunxapa.

5 Muxauno Bypuh (1958, 58-60) Takohe mopeau HAeje ABOjULle MHCIMJIALA,

HaBojehu za ce koj Kanukia, a He kog Ilporarope, Mmoxe mpoHahu paHa Hzeja
JIPYLITBEHOT yrOBOpa.

6 Opanuan TekcT Ha Te TeMe HyAM Ho6ypy Horomu (Notomi 2013).
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[Iporaropa u3 AGzepe je BepOBaTHO HAjIO3HATHjU MHUCIWJIAL, KOjU Ce
npeAcTaB/bao kao coducra. IlyToBao je mo rpukoM cBeTy, HpefaBao U
HansiahuBao cBoje Jieknyje. bap fBa nyTa je nocetuo ATHRHY, a [lepukiie ra
je aHra>koBao Ja Hamulle 3akoHe 3a Typwuj, rpuKy 3ajeAHULY Ha jyry Amne-
HUHCKOT noJiyocTpBa. [I[poTraropuHa Hajno3HaTuja aena cy Mcmuwna u O 6o-
2osuma. YecTo cy uuTHpaHe (Te Tako M cayyBaHe) YBOJHe pedyeHHIle THX
cnuca, a [Iporaropa je moctao 4yBeH 110 CBOjOj T€3U 0 YOBEKY KaO MepH CBUX
CTBapy U arHOCTMYKOM CTaBy npema 6oroBuMa.’ JlaHac cy JOCTYIIHH caMo
MasiobpojHU ¢parMeHTH BeJIMKOT O6poja Jesa Koja je [Iporaropa Hamucao,
y3 MHOTI'€ OCBpPTe JPYTUX ayTopa, 10ce6HO U3 XeJJleHUCTUYKOT U PUMCKOT [[0-
6a.8 MosnaTu coducra je yecrta tema [lnatoHoBux cnuca: y IIpomazopu je
CoKpaToB caroBOpHHUK, y Teememy ce mwerose ujeje NaxkJbUBO pa3MaTpajy,
a [l1aToH ra MOMHUIbE U ¥ MHOTUM JpyruM gujasosuma.’ [IpoTaropute mo-
JINTHUYKe HJieje HajBUA/bUBH]jE Cy Yy UICTOMMEHOM Jujajiory, Te hy ce 3aTo ro-
TOBO MCKJ/bYYUBO OCJIOHUTH Ha Taj CIIUC.

Kanukie je CokpaToB caroBopHUK U3 [0pauje, MO3HAT Ipe CBera 1o CBOojoj
o/i6paHu mpasa jader. Y ToM norsiely civyad je Tpacumaxy,'? anu, 3a passiu-
Ky of, XaJIKe/IolhaHHHA, KOjU je HeJBOCMUCIEHO 610 codUCcTa U UCTOPHUjCcKa
JINYHOCT aKTUBHA y ATuHHU V Beka npe HoBe epe, Kanukie je 610 aTHHCKH
MOJIMTHYAp IIJIEMEHUTOr poJa O YMjeM I0CTojamby, ceM [opauje, He 1OCTOje
Japyra ceegovadctBa.!! Kanukie Huje 61M0 coducTa y NpPaBOM CMHUCIY Te
peyy, noumTo je HeJBOCMHUC/IEHO Tajuo Npe3up IpeMa BbUMa, a HeMa HU
Ha3HaKa Ja je moxydaBao apyre (Platon 1968a, 520a). Unak, werose ce
W/Jieje 4eCTO pa3MaTpajy Kao Aeo coOQUCTHYKOr KOopIyca Wi 6ap 3ajeHO
ca ujejama coducra.!? To je onpaBgaHo momTo ce KaJMK/JI0BO cTaHOBHII-

7 Bpojuu ayTopu Hyze nojartke o [[poTaropuHoM xHUBOTY, Ha mpuMep [lopy Kep-

depn (Kerferd 1981, 42-44), Bunujem 'atpu (Guthrie 1971, 262-264) u, HeiaBHO,
Maypo Bonanu (Bonazzi 2020). Og gomahux ayTopa, 6uorpadcke nojaTke U3HO-
cu Mustowr Bypuh (1955, 9-10). Unak, Heke HeZjOyMHIle OCTajy OTBOpPEHE, MONYT
COILMjaJIHOT CTATyca HkeroBe MOpoJulle, pasJiora 360r Kora My je cyheHo y ATUHU U
Ha4YMHa Ha KOju je yMpo.

8 Ha cprckoM jesuKy M3BOpH Cy cabpaHu y mpeBogy AjekcaHape 3zpaBKoBuh

3ucrakuc (2017).

9y nuTtamwy cy Xunuja eehu, Menon, Kpamusa, Eymudem, ®edap v Cogpucm.

10 Tpacumax cBoje craHoBMInTe M3iaxe y IlratoHoBoj Jpacasu (Platon 2002,
338c-354c).

1 JletassHo nopeheme KanukinoBux n TpacumaxoBux uzeja Hyau Pejuesn Bapau

(Barney 2017). Ha BaxxHe HujaHce ynyhyje u WBaH Jopgosuh (2009, 223-225).

12 Ha npumep, Kepdepy (Kerferd 1981) u TFarpu (Guthrie 1971). Ox gomahux ay-
Topa, TO YuHe Muxauao Bypuh, Munom Bypuh u /by6omup Tapuh (ABpamoBuh,
JoBanos 2020, 246-250). CynpotaH ctaB usHocu KakaulH je Pomuiau (Romilly
1992, xiv). iparytux ABpamoBuh u Wiuja JosaHnos (2020) cmartpajy Kanukia npe
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Te MOXKe MOCMaTpaTH Kao eKCTpeMHa Bep3Hja jefHe Moryhe copuctuyike
nosunuje. 360r cBOje 11eJIOBUTOCTH U TOCeOHO CHAXKHOT U3pasa, Kaiukiosu
CTaBOBH Cy KOPUCHUjU off TpacMMaxoBUX H/i€ja, KOje CBOj NyH OIICer JJOCTHU-
XKy TeK y3 AjlenMaHTOBe U [y1aykoHoBe fonyHe (Jopmouh 2009, 224). Ka-
JIMKJIe HYAU 33a0KpY>KeHY apUCTOKPATCKy KPUTHUKY aTHHCKe JeMOKpaTuje,
BeOMa pasJIMYUTY Of, OHe Kojy npyxa I[lnaToH.

2. MPOTAIOPA: MPUPOAA U 3AKOH CY Y XAPMOHUJH

CoducTu cy TBpAUJIMU [a je BhHUXO0BO Yiele BeoMa KOHKPETHO, /ia Ce TU4e
NOJIMTHYKE BelITHHe U o6ehaBasy cy yueHUIMMa NI0BoJbHe Hcxoe. [IpoTa-
ropa ce Tako y ucrouMeHoM I[liaToHoBoM Aujasnory o6paha maagom Xumo-
KpaTy U TBpAH: ,Maaguhy, ako ce 6yzent ca MHOM JAPY»KHO, 3aneso hemr oHor
JlaHa, KaJ Gyjell NpBU AaH ca MHOM, oTuhu Kyhu 60/bH, a CyTpajaH HUCTO
Tako. U Tako hemr cBaku aH cBe Bulle HanpeaoBaTu“ (Platon 1968b, 318b).
Hepyro 3atum, [lpoTaropa caonuitaBa KakBo je To 06pa3oBame Koje HyAH,
Te /13, 3a PasJIMKY Of APYTUX cOPHUCTA, HeroB YYEeHHUK ,HULITA Jpyro Hehe
Y4HUTH, HEr0 OHO 3a wto je gowmao“ (Platon 1968b, 318b). [losmTHuka Bewl-
THHA je npegMeT [IpoTaroprvHe HacTaBe, a TO je ,pa3dboputoct [euboulia] y
JloMah¥M IOC/I0BHMMa, KaKo LITO 60Jbe YIIpaB/baTH CBOjoM KyhoM, 1 y ipxKaB-
HHUM IOCJIOBUMa Kako he mTo 6o/be paauTu u ropoputu“ (Platon 1968b,
318e). OBze ce ogMax HaMehe nMuTame LITAa TAYHO 3HAYM HANpeJOBaTH Ha
HavyuH koju [IpoTaropa npezJiaxke U IITa je y TOM CMUCY ,100P0°, OJHOCHO
L1ITO 60/be”. Heku 61 [IpoTaropuH yueHUK MOrao ynoTpebuTu copucTUYKO
ob6pasoBame 3a CTULAKE MOJUTHYKEe MOhY U yTHI@ja Y JPYLITBY, TAKO LITO
OU yCcaBpIIMO CBOjy CIOCOGHOCT jaBHOT roBopa U y6ehuBama. Umak, nako
JIMYHU HaIpeJaK Koju 61 HeKU MJIaJy ATHIaHUH MOTao MMAaTH Ha YMy He
Mopa ynyhuBaTH Ha HanpeAak y BpJuHM, [IpoTaropuH oArosop je cynportas
(Hussey 2021, 22).

[IpoTaropa TBpAH JAa nojaydyasa BpJuHU (arete), wto he CokpaT goBecTH
y MUTamwe Yy HACTaBKy Aujajora. 3a MO3HATOr COQUCTY MOJUTUYKA aKTHUB-
HOCT He N0YMBA Ha TEXHUIM yoehuBamwba U mbeH [[UJb HUje CBOJMB Ha yCIex
noje/JUHIA Y jaBHOM >KMBOTY Beh je TO BpJIMHA KoOja je jeJHAaKO HEOMX0AHa
Jo6pyuM rpahaHMMa U HBHUXOBHUM HMOJMUTHYKUM Bohama (Hussey 2021, 21).
tbena 61 npuMeHa Tpe6aJo Ja BOJU Ka AOGPUM KOJEKTHUBHUM HCXOAHUMA.
MebyTtum, nako [IporaropuHa ,pa36opuTocT y AoMahuM nocjoBUMa“ HUje
NyKa peTopuKa, oHa HUje HU 3Hawe (Woodruff 1999, 308-309). To je Be-

CBera peTopoMm.
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IITHHA HaMeHmeHa JBaMa HENOJAyJAapHUM KOHTEKCTHUMa: JoMahWHCTBHMa
u gpxaama.l® Euboulia Mopa uMaTH [I0BOJbHO OIIITH KapakTep Aa 06-
yXBaTU Te JBe cdepe, ajd U HAuWHE yNpaB/barba KapaKTEpUCTUYHE 3a
wUX. BracT raBe nopoauue y ,JAomMahuM Mocs0BUMa“ MOHApXUjcKa je U
rotoBo HeorpanudyeHa (Woodruff 2013, 181), ok aTUHCKH KOHTeKcT [lia-
TOHOBOT JAujajiora ynyhyje Ha To ja IIpoTaropa MHC/IM Ha JleMOKpaTCKe
JApxaBH[e] mocaoB[e]”. Ako je pacrnoH npuMeHe pa3bopuTocTH Kojy [Ipora-
ropa nojy4aBa 3aucTa TOJMKO LIMPOK, OHAA Ce YHHHU Jla OHa He Moxe GUTU
NpUMeHJ/bMBaA CaMoO Y JleMOKpaTHjU Beh U y CBUM JIpYyTUM JAp>KaBHUM 001U~
[UMa, YK/bY4yjyhu U MOHapXUjy.

[Mon Byapad (Woodruff 2013, 192) cmaTpa aa euboulia moyruBa Ha BpJIU-
HHY, ZIa ce Th4e ,J06por pacyhrBama [Koje] 3aBHUCH Of] Hallle CIOCOGHOCTHU
Jla TIperno3HaMo U YBep/bUBO NPeACTABMMO apryMeHTaLujy oGe cTpaHe y
JllebaTH" Te Aa HaM MOMake Aa AoheMo [0 ,pa3dyMHOr 3akJbydka“ Ilpume-
Ha Tako cxBaheHe pa3boOpPUTOCTH Y HEAEMOKPATCKOM KOHTEKCTY MoIJa 6U
Jla U3a30Be Kpllewme TeMe/bHUX NPUHIMIA MoJIMca U ypyllaBake BpPJUHE
y wemy.'* Ha mpuMep, nako Masa rpymna osurapxa mMoxe mehycoGHO pas-
JIOXKHO AebaToBaTH,'® ,pa3yMaH 3ak/bydak” [0 Kora Johy Morao 6u ja Mx
yCMepH Ka HapyllaBamwy OJUTAPXHUjCKUX MPHUHIMIA Ha KOjUMa je HbHUXO0B I0-
JIUC ca3faH. JleMoKpaTHja jeAMHa HeMa TakBa orpaHuvema. OBa nujana no-
penaka, kako je [lnaton (2002, 557¢) onucyje, jeAuHO je ypeherwe J0BOJbHO
CaBUT/bMBO Jia M3JAPXKHU OTBOPEHOCT MOJUTHYKHUX HCXOAA U INOCTyIambe
MHOIITBA 06jeJUEHOT Npe pa3bopuTolIhy Hero 3HakHEM WU 3aje JHUIKUM
MOTHUBHMA. [leMoKpaTHja Moxxe 6UTH NoceGHO NMOroAHo ypehemwe 3a Miaze
U XeTeporeHe 3ajeHHULe U MoXxJa je [IpoTaropa 6am K3 TOr passora Ha-
MMCcao 3aKOoHe 3a ZiIeMOKpaTcku Typuj, KOJIOHHUjY CauUbeHY O/ 10Ce/beHUKA
U3 JeceT rpukux Haceob6uHa (Fleming 2002, 20).16 C gpyre cTpaHne, ap:kaBa
Koja cBoje ypehemwe TeMes/bH Ha 3HAKY WJIM Ha HEKOM JIPYrOM CHaXKHOM OC-
HOBHOM IpPUHLMIY (paTHUYKOj YaCTH UM GOraTCTBY) CyaBa IPOCTOp 3a
MOJIMTHKY, Na U 3a [IpoTaropuHo ,A06po pacyhuBame”.

13 Munom Bypuh (1955, 14-15) u Muxauno Bypuh (1958, 21) He cMaTpajy Aa cy
Ta [iBa 10Jba pas/iBojeHa.

4 OBpge je cBejesHo Aa su je TlpoTaropuHa Bp/MHA YHUBEP3aIHA MM MOBe3aHa
ca oapeheHHM noJMcoM.

15 Yaku Kpa/by MOXKe KOPUCTUTH euboulia - Ha UCTU HAYMH Kao U IVIaBU MOPOJU-
e.

16 Moxza cy [IpoTaropuHu pasio3u 6U/IM JajeKko Mamwe y3BulleHU. Typuj je 610
[lepuKJ/I0B MOAYXBAT W TELIKO je 3aMUCJIUTH Jia 61 OH aHraxkoBao [Iporaropy (uau
6MJI0 KOora Jipyror) Jia ypeiu HOBY Irpaji Ha HeIeMOKPAaTCKU HauMH.

581



M. CumeHauh (cTp. 575-598)

Moxxe ce 6paHUTH M CYyNpPOTHO IiefuuITe. [IpoTaropuHo mnoayvaBarbe
je HajKOpHUCHHje y AeMOKpaTHjaMa, ajJlu OHO HUje Jeo Iporpama OmiuTer
oOpa3oBama 3a AeMoKpaTHjy. Ped je o ckymno miaheHoj HacCTaBHU peTOpHUKe
HaMeHeHOj HOBOj MOJIUTHYKO] €JIUTH, aMbULHo3HUM (6yayhum) Apxas-
HUIIMMaA Koju (kesie na) mpexasofe aeMmokpartdje (Hussey 2021, 18-20) u
Koju O6U TpebaJsio Aa Hay4de KaKo Ta ypehewa GyHKIMOHUITY. Y4eHUIU Hehe
ca3HaTH Kako Ja ohy J0 ,pa3yMHOr 3aK/byyKa“ 0 CJI0KEHOM MNOJUTHYKOM
nuTamwy Beh Kako a MaHUNy MYy rpahaHrMMa U BJ1a/ajy leMOKPATCKUM I10-
aucoM. Y [paxcasu [lnatou (2002, 493a-c) KpUTHKYje Te aciekTe cOPUCTUY-
Kor obpa3oBama Kaja nuuie o copucTvMa Kao ,4yAHHUM BacnuTad[umal”
KOjU aHaJIN3Mpajy CTaBOBe Mace, ,Kao KaJ, 6 HEKO XTeO /1a OAr0jU BeJUKY
Y jaky 3Bep, ma 6M mpoy4yaBao meHe hyau U ctpactu” Jobpu ucxoau kKoje
o6ehaBa [IpoTaropa 3aTo He MOpajy MMaTH OMNIUTH KapaKTep — Yak U aKo
6yAy [,006pH IO HKeroBOT yYeHUKa, OHU Hehe HY>KHO yHaNnpeAUTH U yUYeHH-
KOB moJiuc.t’

BewmrtrHa Kojoj nogydasa I[Iporaropa Moxke JOHETH KOPUCT YYeHULIUMA U
3aTO UMa ONOPTYHUCTHUYKHU NIpeJi3HaK. Mnak, carsiefjaHa y KOHTEKCTY pa3Boja
aTUHCKe JIeMOKpaTHje, OHa NpaTH oApeheHe eMaHIUnaTopcke TokoBe. CTapu
06pa30BHHU CHUCTEM, KOjU Ce OrpaHMYaBa Ha My3UW4KO, TMMHACTUYKO U rpaMa-
TUYKO 06pa3oBakbe, KPOjeH je Ipe CBera [0 Mepu apyuCTOKPATCKOI YYeHHUKa,
ocobe cTapor KoBa Koja ce ucTHye xpabpouhy 1 GU3MYKUM KapaKTepHUCTHU-
KaMa 3HauyajHUM y paTy, a KacHUje U y CIOPTCKUM HaaMmeTawuMa (Romilly
1992, 30; Raaflaub 2007, 58). C apyre cTpaHe, COQUCTHYKA Y4eHba Cy OJTOBOP
Ha noTpebe leMOKPATCKOT UJIH, MOX/a IIpe, C 003MPOM Ha LieHy NoydaBama,
oJiMrapxujckor 4oBeka.'® MoryhHoCT ycaBpiuaBatbha BELITHHE jJaBHOT rOBOpa
oMoryhu/a je 1 OHMMa KOjU HeMajy IJIEMeHUTO MOPEeKJ/O (@ CTPOTH KPUTH-
yapu O J0OAaMd U TO J1a HEMAjy HU OUJIO KOjy APYTY OJUJIMKY) Ja Ce UCTaK-
Hy y 6aBJbery NMOJUTUKOM. McTOBpeMeHO, OHa je HaTepajia U MHOr'e MJafie
apUCTOKpaTe Ja Aajy HoBal, copucTMMa KaKo O 3aJp>Kald yTULAj Y HOBUM
okosiHOCcTHMA (Romilly 1992, 213).

[IpoTaropa je mo3HaT npe cBera o CBOM CTaBy, U3HETOM Y fenay Hcmu-
Ha, ,Ja je 4YOBjeK Mjepa CBUX CTBAapH, OHUX KOje jecy Ja jecy, a OHUX Koje
Hucy ga aucy” (Platon 2000, 152a). Ta TBpAmba Hac ynyhyje Ha HEKOJHKO

17 A. P. Hejran (Nathan 2017, 2) ynyhyje Ha caBpeMeHa TyMauera Ja ATHEAHHU
HUCY CMaTpaJli Aa Cy JIM4He aMOUIUje CYIPOTCTaB/beHe OIIITEM JOG6pY.

18 Temko je yonuteHo pehu KoMe je jeaHa XeTeporeHa CKynuHa nonyT coducra
npezaBaja, 0OAHOCHO Jia JIU CYy OKYIUba/IU BEJHKH OPOj yieHUKa WM Maju 6poj
HajumyhHUjux. UHTepecoBame 3a BLUXOBO M0Jy4YaBambe MOX/aA je, Makap Y ATUHY,
6M1JI0 TOBe3aHO ca CyAO0MHOM JeMoKpaTuje. [I[peMa ToM TyMademwy, nocie Ilepu-
KJIOBE CMPTH COPUCTU Cy U3rYyOU/IH MOMYJIAPHOCT U BUILIE Cy Ce yCpeACpeUIn Ha
noay4daBame enute (Nathan 2017, 3).
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KapaKTepUCTHKa Koje y HajBehoj Mepu moBe3yjy WHaue pa3HOBPCHY MHCA0
coducra. [IpBa je usBajambe 6aB/berba YOBEKOM O/ pa3MHUILL/bakba O IPUPO-
nu. To pasnvkoBame pasbuja craHoBUILTe ¢puno30da us VI Beka npe HoBe
epe. [I[peMa BLUXOBOM CXBaTamy, YOBEK je Mpe CBera Zieo NMPUpoJe U MoJ-
BPTHYT HEHUM 3aKOHHMa,! a paBHOTEKa Koja yrnpaB/ba IPUPOJOM [IENyje
Ha HauMH KOjU ce MOXe ONMCAaTH TepMHUHUMA MOMYT ,paBje’, ,Ka3He" Uiu
,0iMazze". Jbyacka ApyimTBa cy Takohe ycTpojeHa mpemMa TUM ,IPUPOJHUM
HayeJMMa, a MOCe6HO Cy BaXKHM PaBHOTeXa CaCTaBHUX JieJloBa U ,IIpaBa
Mepa“ (Raaflaub 2007, 49-50). Yna/paBame oJ IPUPOJHUX MepUIa BeOMa
je BaXXHO y NMOJIMTUYKOM CMHCJY, IOLITO NOAPUBA UJejy o ypoheHuM (npu-
POAHUM) KapaKTepUCTHKaMa Koje U3/iBajajy jefiHe Jbylie of ApyTrux. TakBo
je, Ha IpuUMep, CTAaHOBUIITe O ypoheHUM BpJIMHAMa apUCTOKpaTa Koje ce
npeHoce NMpUPOAHO, Hacaehyjyhu ce ¢ koseHa Ha koJsieHOo (Romilly 1992,
45). Tlecuuk Teoruup (VI Bek mpe HOBe epe) UCTHYE TO TPaAMUIMOHATHO
cxBaTame KaJa Nulle Kako je ,Jaklle 3a4eTH U noAuhu ocoby Hero JaTu
joj maeMeHUTH yM. HUKO jolll HUje OTKPUO KaKo Jla yYUHU Oyfasy MyApOM
Y Ha4YMHU J0OPOT YOBeKa of Jiouler... [lonyyaBajyhu, HeheMo yYUHUTH JI0-
mier yoBeka fo6pum*“ (Raaflaub 2007, 38). [IpegaBauku aHraxxmaH copucra
CyNpOTCTaBJ/bEH je TOM apUCTOKPATCKOM cTaBy, na [IpoTaropa TBpAu Ja ce
BpJIMHA MOXKE HAY4YWTH U J1a ,HUje HUMaJIo YyZHOBATO LITO ce oJ Ao6pa ona
paba pbas cuH, a o phaBa go6ap” (Platon 1968b, 328c). YmecTo ueje o us-
Y3eTHOCTH jeJiHe IpyIle JbyIU Ha KOjoj ce TeMeJbU OllpaBJathe HhbUXOBe BJla-
CTH, IPOHaJIa3UMO 3aMHCA0 [ia je BpPJIMHA jeJHAKO JOCTYIHA CBUM JbyJUMa
Y J]a ’beHO KYJITUBHCatbe MOXKe OUTH BaXKHO 3a MOJUTHUYKY 3ajeJHULLY.

[IpoTaropa npenpu4aBa MUT 0 HACTAHKY JbY/AU ¥ KOMe HACTOjU ia MOKaxKe
Jla je BpJIMHA KapaKTePUCTHKA CBUX JbyAn.2° OH HABO/M Jja Cy 6OrOBH CTBO-
puJM cBa cMpTHa 6uha oz 3eMJbe U BaTpe Te Ja cy noBepuu [IpomeTejy
v EnuMertejy Aa UM Aajy pasnudyuTe ocobuHe U cnoco6HocTU. Enumerej
je Taj 3ajaTak mpeyseo Ha cebe M IOCTAapao ce Ja XUBOTHUHaMa OCUTypa
oncraHak. O NpUPOAHUX HENOI0/ja }KUBOTHIbE Cy 3alITHheHe KP3HOM WU
YBPCTOM KO>KOM, a O, OCKY/leBaka Y XpaHU pa3HOBPCHOIINY oHora IITO jeay
- HeKe jeJly pasHopa3He GUJbKe, IOK Cce Jipyre xpaHe MecoM. PaBHoTexa y
NpUPOAH, a Toce6HO Mehy pas/IMYUTUM BpCTaMa >KUBOTHHbA, IOCTUTHYTA je
THMe LITO MecoXk/Jepa MMa cpa3MepHO Make Hero 6usbojesa. Ha kpajy, cBa-
Ka Ce )KMBOTHHA UCTHYEe N0 HEKOj CIIOCOGHOCTH, MONYT 6p3uHe, CHare, Be-
LITUHE CKpUBama wiu jeta (Platon 1968b, 321b). EnumMeTej je Ha Taj HAaUUH

19 CnmyHo cTaHOBMIITE 0 CBEOGYXBATHOCTH MPUPOAHOT OPETKA MOCTOjalIo je U ¥
HWCTOYHUM JlecrioTHjaMa nonyT Meconoramuje (Raaflaub 2007, 56).

20 JloGap mpernes pa3IMYUTHX CABpEMEHUX IpaBala y TyMauemy [IpoTaropusor
muTta Hyge Bonanu (Bonazzi 2000) u Hejran (Nathan 2017).
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YCIOCTAaBHUO XapMOHHjY ¥ MPUPOAU U OCHUTIYPAO TPajHy Pa3HOJIUKOCT KUBOT
CBEeTa KOju Cy CTBOpU/M 6orou. Unak, Enumerej, TBpau IIpoTtaropa, ,Huje
610 cacBUM MaMeTaH" ¥ 3a00paBHO je Ja JbyAuMa Moiapy 0COOUHE Koje O6U
MX O4yBaJsle Kao BPCTY, T€ je YOBEKA OCTAaBUO ,Hara, 60ca, HEMOKPUBEHA U
6e3 opyxja“ (Platon 1968b, 321c).

[IpoMeTej je pearoBao Ha 6paTOB/bEBY HENMPOMUIL/BEHOCT U, Ja 6U 3a-
IITUTHO JbYACKU poJi, YKpao je of 6orosa BaTpy. To, MehyTuM, HUje 61O
JIOBOJbHO 3a OICTaHakK JbyAu. Mako cy /byau, xxvBehr M30J10BaHO, ycleBa-
JIM Y ofpebheHOj MepH Jia ce MpexpaHe U 3alUTHUTE O XKUBOTHHbA, GUIU Cy
joil yBek yrpoxkeHu. [lokyiuaBanu cy Aa ce yAPYXYyjy, Aa OCHUBAjy rpajo-
Be, a1 y TOMe HUCY ycrneBaad. CBaKU CycpeT JbyAU HENPUIPeM/beHUX 3a
3ajeJHUYKHU JKUBOT 3HAYMO 6U Mehyco6GHe cykobe jep cy ,YUMHUIH [..] He-
npaBfy jenan apyrom”“ (Platon 1968b, 322b). 3eBc ce, HaBogu [IpoTtaropa,
CMMJIOBAO HA JbYACKHU POJ U ONPEMHO ra CTHUJOM U NPaBJAOM, Te Cy JbYAU
Ta/la MoYyeJd XapMOHUYHO /ia JKMBe Yy 3aje/jHHUIlaMa, I0OBe3aH! ,IPUCH[0M]
Be3[oM] npujatesbcTBa“ (Platon 1968b, 322c). 3eBcoB yn/iuB MoXe ce, HO-
ce6HOo npeMa [IpoTaropy, Koju je arHOCTHK, cMaTpaTH MeTadopoM 3a ,I1po-
M3BOJi BpeMeHa, TOPKOT UcKycTBa U HyxkHocTu" (Guthrie 1971, 66). [IpoTa-
ropa 3aTo cMaTpa HpaBeJHOCT OCHOBHOM BpJIMHOM, a BPJIMHY ,IOJUTHUY-
koM Mygpoiuhy“, oAHOCHO ,MIOJUTHYKOM BellTHHOM" (politike techne) koja
je paBHa ,BelITauYKOM 3Hawy" Kopulihewa BaTpe (Platon 1968b, 325a-c).

[Iporaropa HarmialmaBa Be3y U3Mehy BpJ/iMHe U ONICTaHKa JbYAU. YKOJIUKO je
NpUNAAHOCT 3ajeJHULM HY>KHa 3a ONICTaHAK Y0BeKa, Taj coducTa cMaTpa za
je BpJIMHA Hy»KHa 3a OICTaHaK 3ajeHUIle. 3eBCOBA pacro/ieia BpJKHEe CBUM
JbyAUMa yKasyje Ha NMPeTIOCTaBKy Jja OCTOjU HayeJHa jeJHAKOCT JbYHU 110
NOTEHLHjaly 3a BPJIMHY, HA CIMYaH HAYMH Kao IUTO MOCTOjU U jeZJHaKOCT
JbYZU TIpeJ, 3aKOHOM. [sonomia je UHCTUTYLMOHAJHHU HU3pa3 YHHbeHUIEe Ja
CBakKM rpabaHuH jeJHOT MoJiMca UMa YAeo y BpjauHU U [IpoTaropa ynyhyje
Ha TO Jla 3aKOHHU MMajy 00pa30BHY CBPXY. YKOJHMKO ce CBpXa 3aKOHA He 6U
THUILla/Ia BacMUTamwa rpahana, cMaTpa [Iporaropa, 3aKoHu 61 6UIK T0CEGHO
OKpYTHH jep O6M ce Taja JbyAu ,CAeno CBETH[/IH] Kao }KUBOTHb[e]". YMecTo
TOra, ,[K]o pa3GoprUTO MUC/IH [1a KaXKHhaBa, He KaXKibhaBa 3a MPOILLTY KPUBH-
[y - jep oHo 1TO je ypaheHo, ypaheHo je - Hero Aa y 6yAyhHOCTH omeT He
CKPHUBU HU OH CaM HU JIpYyTH, KaJi BU/AU KAKO je oBora cTurja kasua“ (Platon
1968b, 324b). /byau cy, npema ToMe, [0 NPUPOAU jeZJHAKHU YTOJHKO IITO
MOry Ja UMajy BpJIMHY, @ 3aKOH U BaClIUTawke OJpaxKaBajy U IOJApKaBajy Ty
yumweHULy. [IpoTaroprHa pasMaTpama 0 MOpeKay BpJHHe ynyhyjy Hac Ha
TO Ja Taj MUCJAMJAL CMaTpa /a 3aKOHM M 00M4ajy NoJidca npatTe NpUpoj-
He (60XaHCKe) 3aKOHe THMe IITO yYHanpebyjy BpauHy rpahaHa U nmoMmaxy
CBAaKOM 4YOBEKy Jia MCIOJbU CBOjy (IpUpPOAHY) npepoApeheHOCT 3a KHUBOT
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y 3ajegnunu.?! To je 3HaYajaH 3aK/bydyak, IOCEGHO y CBET/IY YUILEHUIIE Ja
Kasukie ykasyje Ha HEMPUPOAHOCT je/JHAKOCTH I'pahaHa npej, 3aKOHOM, O
yeMy he GHUTH BHIlle peyd HELITO KacHUje.

CasHajHu acnekT [IpoTaroprHe TBp/jlbe 0 YOBEKY Kao MepPU CBUX CTBapH
¥MMa MoJUTHUYKe nociaeuue. OH mopuye NMOCTojambe jeJUHCTBEHUX, BEUHUX
Y HEeNPpOMEH/bUBUX UCTHHA KOje MOCTOje He3aBUCHO Of, JbYACKOTI UCKYCTBa
uy, 6apeM, HerMpa BbHUXOBY JOCTYNHOCT JbyAuMa. Mcty cTBap he pasanyu-
THU JbYAU BUJAETU Ha pa3jiMuduTe HauuHe, Te [lnaToH y Teememy HaBoju Ja
[IpoTaropa cMaTpa /a je UCTH BeTap 3a HeKora ToIao, a 3a Apyrora xJaJjaH
(Platon 2000, 152b-d). OBge HeheMo yna3uTu y feTabe [IpoTaropuHor ap-
rYMeHTa HUTH y HayMHe Ha Koje ra Cokpat no6uja. JJoBo/bHO je ma Kaxe-
MO [la MOJIMTHUYKY NOC/AeAUIy Ca3HajHOr peJaTUBU3Ma MOXeMO NMpoHahu y
W/iejy a He TI0CTOje jeINHCTBEHA MpaBUJIa 3a ypehemwe (Haj6o/be) HOTUTHY-
Ke 3ajefHulle. Pa3/iMyMTH MOJKUCU MOYMBAjy HA Pa3IMYUTHM CXBaTambUMa
Jl06pOT KUBOTA, PAa3/JIMYUTUM 06HUYajUMa, 3aKOHUMa M HaBUKaMa Te he ce
pa3/IMKOBAaTH W HAYMHU Ha KOje HUXOBHU rpahaHu pasyMmejy ujieje momyT
npaBzie U BpjauHe. Y Teememy CokpaT caomniutaBa Taj [IpoTaropus ctaB u
HaBO/U J1a OHO ,LLITO CBAKOj II0jeJUHO] Ap>KaBU U3lJieJa IpaBeHO U JIUjeno,
TO U jecT 3a by Tako Jok To npuxsaha“ (Platon 2000, 167c). ,Myapu u ue-
CTUTHU FOBOPHHULM" 3aTO Tpeba Ja MOApKe MOopeliak U ,paZie Aa ApKaBa-
Ma M3IVe/ia MpaBeJHO OHO LITO je J06po a He oHO wWTO je Jome” (Platon
2000, 167c¢).

BpaTtumo ce na [Ipotaropun MuT. Jbyzcka BpJiMHaA ce HeTryje Y MOJIACUMA,
aJIi OHM MMajy Mehyco6HO pas3/IMYuTe YCTAaHOBE U CXBaTarba BpJinHe.22 OBze
ce Hamehe nuTame Ja siu je [IpoTaropuHa crioco6HOCT 3a BpJIMHY (HJH, 6a-
peM, 3a MOJIUTUYKY BPJIMHY) 3allpaBO caMo Mpa3aH cyJ| Koju he KOHKPeTHO
CXBaTake BpJIMHE TOMYHUTH CaZpXKajeM, 3aBUCHO OJf TOra y KOM IOJIKCY
rpabhaHuH xuBM. /la /¥ je (MOJIMTHUYKA) BPJIMHA YOTILTE je[UHCTBEHA 32 CBE
JbyZle Ha CBETY WJIM MOCTOje aTUHCKA, CHAPTAaHCKa, Te6aHCKa WM HeKa JApy-
ra BpsinHa? Ha Kpajy, ako mocToje BpJiiHE KapaKTepPUCTUYHE 3a oJjpeheHu
MOJINC, Y KOM OJJHOCY TH NIOCEGHU CKYIIOBH BpJIMHA CTOje MpeMa 1LieJs10j BPJIU-

21 [Iporaropunu cTaBoBM 0 (HE)CIOJMBOCTH MPHPO/E M 3aKOHA PEAMET Cy CaB-

peMeHHUX pacnpasa. [lo6ap mperie/ TUX CIOPOBA M BasbaH apryMeHT za [IpoTaropa
He CyNnpoTcTaBJ/ba Npupoy 3akoHy Hyau Exzipjy WopTtpuy (Shortridge 2007). Cnu-
4yaH cTaB u3Hocu 1 Mustowr Bypuh (1955, 14). YTHL@jHO CYyIPOTHO YUTAE MOXKe
ce mpoHahu ko latpuja (Guthrie 1971) u Kepdepaa (Kerferd 1981, 126).

22 Ppenocren je oBme Takohe BakaH W ymuTaH. AKO je BpJIMHA IPeAyC/IOB
3ajeJHUUKOT XKUBOTA, KaKo je oHJja Moryhe aa ce oHa u3y4aBa (TeK) y 3ajeAHULU?
Moxxza je HeonxojHa (jolu jenHa) 60xaHCKA MHTEPBEHIMja KaKO OU ce pa3pelino
Taj napagokc (Kerferd 1953, 45).
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HU? Mako ce TUM nUTameM ydyecHUnH y [liaToHoBoM [Ipomazopu He GaBe
HemnocpeAHo, 3aKk/by4ly 0 [[poTaropyHOM CTAaHOBHUILUTY MOTY Ce U3BECTU U3
beroBe pasmeHe ca CokpaToM.

[TocToje 6ap Tpu Moryha oaroBopa Ha To nuTame. [IpoTaropa je carsnacan
C TBP/,HOM /ia Cy 33/JJ0BO/bCTBO U 60J1 Y OCHOBM CBAKOT JbYJICKOT MOCTyakba
(Platon 1968b, 353c-e). CBu byau Cy, IpeMa TOMe, jefiHAKO ynyheHH Ha
3ajeJHUYKH KUBOT, MOTHUBHIIY HUX HUCTe MoGy/e, a 3eBCOB Jlap Ce OJHOCH
Ha cBe bux. Takobe, [IpoTaropa He camo Ja TBpAH Ja je ,3eBC NpaBeJHOCT
U ctuj nocaao [ceum?] sbyguma“ (Platon 1968b, 329¢c) Hero kaxe u Ja je
»BPJIMHA jeJHO". AKO je BpJIMHA jeJUHCTBEHA, MOXKEMO MPETIOCTABUTHU U Ja
he weH A0 6UTH jeJUHCTBEHA Pa3bopUTOCT. Y ToM ciay4ajy he [Iporaropu-
He JIeKll{je 0 yIpaBJ/bakby OUTH UCTE U je/IHAKO NpUMeH/bHBe 6e3 063upa Ha
MOJIUC U3 KOT Jl0J1a3e keTroBU yyeHUIM. Unak, Taj 3ak/bydak HUje y CKJIaAy
ca [IporaropyHuM cTaBOM O 4OBEKY Kao MepH CBUX cTBapH. [IpoTaropa ce
OB/le Ha/Ia3| y TellKOj CUTYalHju. YKOJHUKO je BpJIMHA IPUPOJHO JOCTYIIHA
CBMMa, HeMa oTpe6e 3a (lbeHUM) [oJyyaBarbeM, a aKo Kaxe Jja ce 0Ha Mopa
YUHUTH, OHJIA leMOKpaTCKa Te3a 0 TOMe Jia 6HJI0 KO MOXKe MOJTUTUYKU OAy-
YHUBATH NocTaje HeofpxkuBa (Guthrie 1971, 65). C apyre cTpaHe, ocToje u
TyMayewa Jja MUT O HAaCTaHKY JbYy/AU HUje HU MoTpe6bHO MUPUTHU ca [IpoTa-
TOPUHHUM peJjlaTUBHU3MOM. [IpeMa TOM CTaHOBHINTY, JOBOJbHO je pehu na je
cBauMja pa3bopUTOCT UCTa 6ap YTOJHKO LITO CBHU JbyJU NPENo3Hajy KOPUCT
0[] ’KMBOTa y 3ajeJHULH, Te HA TOMe MOTY rpaJUTH U Apyra MopaJjHa Ha-
yeJsia. HeBoJba, MIak, HacTaje Kafia MopaJl Tpeba CYOUUTH ca OCTBAapHUBabeM
ceOUYHUX LU/beBa U Ty [IpoTaropa ocraje Hegopeuen (Nill 1985, 50-51).

Ha Taj npo6sieM ce MoxXe 0JJFOBOPUTH Ha JAPYryd HauuH nosasehu ox IIpo-
TaropvHOr CTaBa Jla Pa3HOPOJHOCT CAaCTAaBHHUX JleJI0BA BpJIMHE 3HAud Jja He
NOCTOjM jeAVWHCTBEHH NPUHLMI IOJ KOjU Ce OHe MOTy NOABecTH. Tako, Ha
npumep, [Iporaropa nogy4aBa paz6opUTOCTH, Al He HYKHO U XpabpocTH
WM no6oxHOoCTH. CIMYHO TOMe, a 3a PasJ/MKY O/, jeJUHCTBEHOI 3Hama Koje
CTOjU M3a MYZPOCTH, pa3bopuTocT he ce omieaTH y MPABUJIHOM MOCTYNAKY
y KOHTEeKCTY oJjpeheHux ycTaHOBa CBAKOI I10JIMCa, OAHOCHO y CKJIafy ca (pas-
JIMYUTHUM) yBepewHUMa Koje pasJIMuuTU rpahaHy Mory HeroBaTu. AKO je BpJd-
Ha 3aMpaBo NMOJUTHYKA BeLITHHA, NOJUTUYKA MYAPOCT UK euboulia, Moxe ce
NPEeTIOCTAaBUTH [ia ,A06p0 yrpaB/bakbe” y CapTy MOXe 3HAYUTH jeJIHO, a Y
ATuHM ApyTO, TE a COPUCTHUYKO MOAYyYaBakbe 3aBUCH 0J] YCTAHOBA KOHKPET-
HOT noJiMca. TakBO CTaHOBUIITe HUje HeoCHOBaHO. [losuTnyky npumeny Ilpo-
TaropyHOTI OCHOBHOT HayeJla O YOBEKy Kao MepH CBHUX CTBapH Beh cMo Npo-
Hauwiu y Teememy (Platon 2000, 167c¢). Ty I[lnaToH caoniuTasa ,HajOTIIOPHU)Y
Bep3ujy [lpoTaropuHe uspeke” fa He IOCTOjU YHUBEP3aJHO Hayeso Koje
pasJiMKyje A06po of JIOLIeT, a Ta pasJIMKa UCK/byYMBO 3aBUCH 0f] yoehera
Koje je ogpeheHa 3ajeqHuLa ofydnia ja o3akoHu (Long 2017, 28).

586 Ananm MNdb 3/2021



MpoTaropa u Kanukne: nonutuuky npeobpaxaj nonuca v aea copucTuuka oajeka

Tpehu, cBeobGyxBaTHHjH, OATOBOP 3aCHMUBA ce Ha U/Jeju JAa 3a [Iporaro-
py HOCTOje ABe BPCTE JbY[CKUX KapaKTepUCTHKA: 1) yHHUBep3aslHe U NpH-
poJiHe, Koje Cy 3ajeJHHYKe 3a 1IeJIOKYIIHO YOBEYAaHCTBO U KOje He 3aBHCe
o koHKpeTHor noJsuca (Decleva Caizzi 1999, 319), u 2) KOHTEKCTyaJlHE U
JbYZICKe, KOje ce OYMTAaBajy Ha pa3/IMuYUT HAuYMH Ha Pa3JMYUTUM MeCTUMA U
y pasiMuMuTUM NlepyuoguMa. Jbyscka npuposa 64, Tako, ycMepaBasia byfe Ka
33/10BOJbCTBY Y M36eraBamy 00J1a; CBY JbyIU OU jeZJHAKO 3aBUCHJIU O[] KH-
BOTA y 3ajelHULIY, 2 y TOMe OM UM CBUMA IOMarajid CTUJ U npaBefHocT. C
Jipyre cTpaHe, caZipkaj IpaBeJHOCTH OM 3aBUCHO 0Jf KOHKpeTHe CUTYyalje;
pasivyrTe O6U 3ajefjHULle CMaTpaJie Ja NPaBeJHOCT UMa Pa3IuYuTe Kapak-
TEpUCTHKE, a Ta Buherwa 61 61Ja NpeToYeHa y NpaBUJia IOHALIAKka, 3aKOH-
CKa WJIM HeKakBa Apyra. [I[peMa ToMe, CBaKH 4YOBEK TeXH XapMOHHUYHOM >KH-
BOTY y 3ajeiHHUIIY, aJii Jja 6U JI011a0 [0 CBOT LIMJ/ba, CBOje NMOCTYIKe Mopa /a
NPUJIAroAy NapTUKYJApHUM YCI0BHMA KOjU Bake Y KOHKPETHO]j 3ajeJHULU
y K0joj MUBH U y TOMe My IOMaxe Herosa pas6opuTocT. [IpoTaropruHo
noJyyaBakmbe ce, IpeMa TOMe, OC/laka U Ha ,IpUpoAy U Ha npakcy” (Guthrie
1971, 68).

[Ipo6sieM ca KOjUM ce cyouyaBajy CBa TPHU OATroBOpa Koja caM MOHYAUO
cactoju ce y MehyonHocy Tpujy ctaHoBULITA: (1) moCTOjama ONLITE/bYACKE
BpJsivHe, (2) Bubhema BpJIMHE KapaKTEpUCTHYHOr 3a ojpeheHH mosmc u
(3) cTaBa o BpJIMHM KOje UMa IojeAUHAL] Kao Mepa CBUX CTBapu. Yak U yKo-
JIMKO HeKako NpeBa3ubeMo HameTocT u3Mely NmpBOr U Jpyror ejeMeHTa,
MNOJIMTUYKY HAIETOCT MOKE CTBOPUTHU M HENOAYAAPHOCT M0jeAUHAYHHUX CTa-
BOBa ca cTaBoBUMa noluca M YHUBep3aJIHUM UCTHHaMa. /leMokpaTHja Be-
pOBaTHO Npy»a HajloroJlHUje YCTAaHOBe 3a NMOJUTHYKO paspellere TaKBOT
npo6sema (Decleva Caizzi 1999, 321), asiu HM OHa He rapaHTyje J06ap HC-
XOJ, — la OMacOBJbeHU I0jeIMHA4YHU cTaB (3) Hehe yrpo3uTH HAYUH Ha KOjU
je 3ajefHHLIa opraHM30BaHa (2) ¥ IYPHYTH je Ha YT HEeCBOjCTBEH BPJIMHU
(1). CTBap ce fopaTHO yca0XkKaBa TUMe IITO OCToje ABe Moryhe ny6J/MKe 3a
[IpoTaropuHe cTaBoBe: 6oraTamiy U o6M4YHU rpahaHu. Kao BemT Tprosar
KOjH CBMMA HYJM CBOje npousBoze, [I[poTaropa npenpryaBa MUT O HacTaH-
KY JbYZM TaKO Jla OH 3BYYH NPHUBJIAYHO U jefHUMA U Apyruma (Nathan 2017,
19-20). 3aTo MoxKeMo TpyMMa BUbewuMa BpJIMHE NPUJPY>KUTHU U jOIL jeJHO
— OHO KOje 3aBUCH Of APYLITBEHOr NoJioxaja. busio kako 6uso, 6e3 063upa
Ha TO Kako TyMauyuMo [IpoTaropuHe yBUzie 0 BpJUHH, HECYMIbUBO je Ja ce
OH He pasJIMKyje of Apyrux copucra o TOMe LITO pas/Baja NIPUPOJHO OF,
JBYZ,CKOT, OAHOCHO IIpupoAy oA 3akoHa. Kog [Iporarope cy npupoza v 3aKoH
y XapMOHUjU - HaKo ce Mehyco6HO passiuKyjy, jeaHo (6u Tpebaso jfa) mpo-
HCTHYE U3 [IPYTOT.
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3. KAJIUKJIE: 3AKOH CMYTABA NMPUPOAHY CHAI'Y

[lnatoHoB pujasor [opzuja, 3ajeqHO ca NpBOM KmwuroMm /Jpicase,
npejoyaBa HaM coUCTHYKO Bubeme cynmpoTHo of [Iportaropunor. To je
CTaHOBUIITE Koje 3acTynajy Kanukie u Tpacumax, COKpaTOBU CarOBOPHULH,
KOjU cMaTpajy fa 64 mpaBga Tpebasio ja 6yge Ha cTpaHu jader. Kaaukie
HYZAM ylne4yaT/bMBO BUhemwe ,IpupojHe” NPaBUYHOCTH 10 KOMe

Beh cama mpupoja OTKpHBa /Ja je mpaBeAHO ako 60/bM MMa
BHUIIIE O TOper, a jauu Buile of ciaabujer. [lpupoma cama
notBpbyje Ja je 3aMcTa Tako, y pa3HUM NPUJIMKaMa, He caMo y
KUBOTHUICKOM CBETY HEro W KoJ| YOBeKa, CBY/a, y rpaZloBUMa
Y y opoJiMliama: Jla BaXKy NPUHLHI /ia je IpaBeJHO aKo jayu
BJaJia HaJ, c1abujuM U ako nMa Buile (Platon 1968a, 483d).

Jauu 1 60/bU cy, npeMa KalrK/JI0BOM MUIL/bERY, /bYU KOjH CY ,pa3yMHU U
Xpabpu y ynpasbawy gpkaBoM” (Platon 1968a, 491d). 3a passauky of [Ipo-
Tarope, Kaynukie He cMaTpa Jja U3 cnenu$UIHOCTH JbyJCKe NPUPOJe Mpo-
vcTude nocebHa Jby/icka npasja. [Ipuposa o kojoj roopu Kanukiie (physis)
HUje svydcka npupoja Beh npupoaa yonurte (Jopmosuh 2009, 221; Bypuh
1958, 61). 3aTo je mpupo/iHa MpaB/ia je/[HAKA 3a XKUBOTHE, JbYAE U ApiKa-
BE, a y CBa TPU CJIy4yaja BaXKH Jja 60J/bH U jaud 3aCJIYKyje BJIACT HaJ| JOILUjUM
U cinabujum. Takobhe, )KUBOTHbaMa ce YECTO IMPHUINHCYje HeMOh /a KOHTpO-
JIMLIY CBOje mopuBe. Kanukie He BHUAM HULITA CIIOPHO Yy NPUITHUCUBAKY
Te ,KUBOTHUIbCKe" KapaKTepUCTHKe JbyAMMa, A0K cy I[lnaTton u Cokpart
HajBaTPeHUjHU 3aCTYNHULM CTaBa Ja UCIPABHO [OHAIllAlbe YIpaBo No4YMBa
Ha CIIOCOOGHOCTH YOBeKa Jia 3ay3/a CBoje (KHBOTHIbCKe) HaroHe. Kanukie
TBP/JHU Ja ,pa3y3aHOCT [HU]je HEeIITO CpaMHO", OJHOCHO Ja

KO 2KeJIM Jla ’KMBHU IPaBHUM >XMBOTOM MOpa CBOjUM Hajsehum
cTpacTUMa IMYCTUTU Ha BOJbY Ja jauyajy, He o6y3naBajyhu ux,
a KaJi OHe NOCTUTHY HajBehy Mepy, oH Mopa za 6yze JOBOJ/bHO
jak ma um yraba cBojoM xpabpouhy u nmamehy u ja ce y nor-
NYHOCTH 33Z0BOJbHM CBUM OHHM LITO M KaJ roJ LITO 3aXesH
(Platon 1968a, 491e-492a).

3a KanukJia, kKako BUAUMO OBJie, BpJiMHA (OJHOCHO MaMeT U XpabpocT)
CAYXU Jla OM YOBEK MOrao Ja >XUBU ,IIPaBUM KUBOTOM', a HeyMepeHOCT
je HepacKUAMBO IMOBe3aHa ca ca1060A0M. JpyrumM peduma, ,HeyMepeHOCT,
pa3ys3/aHoCT U 106073, aKO CaMO PaCMoJIaXy ca JOBOJBHO CPesCTaBa, jecy
BpsinHa u cpeha“ (Platon 1968a, 492c). YMepeH M CIIOKOjaH YOBEK, OHAj KO
HeMa U3paKEHHUX XKeJsba, ¥ ogpeheHOM CMHUCITY Kao Aa HUje HU KUB. OH KUBU
,Kao KaMeH"“ jep ce ,BHUIlle HU He paAayje HU He kaysocTtu” (Platon 1968a,
494a). )KuBOT yMepeHOTr 4OBeKa je HELITO HEMPUPOAHO — YOBEK HEe MOXKe
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6uTH rocrnojap caMoM cebu, HUTH Kajuk/e A0 Kpaja pasyme LiTa 3HA4U
BJIaJIaTH HaJl CaMUM co60M. 3a lera yMepeHoCT HUje BU/J| BJaJama Beh jour
jenaH oj BHMJOBa MOKOpaBama, NpuMep caabocTu U kykaBuuayka (Klosko
1984, 127-128; Bypuh 1955, 40).

Jbyacka nmpupoa je TakBa /la YOBEK CTAJHO TeXH yBehawy 3a/0BOJbCTBA
¥ 3aTO HACTOjU [Jla mpeBa3ube cBe Ipenpeke Koje My cToje Ha myTy. To
MOTY OUTH COINCTBEHA OIPAaHUYEHA, aJIU U TEXIbE JbYIU KOjU HAC OKPYXKYjy
(Barney 2017). CTpacTH cy nyToKa3 3a onxohemwe mpeMa ApyruaMa, CaMUM
THM LITO CE UCM0/bABAjy U KA0 Jby6aB MMpeMa NpHujaTe/buMa, 0JJHOCHO MPXKiba
npeMa HemnpujaTe/buma. Kanvkie rpy6um peunma ocyhyje ,ipuposHo 06a-
peHor 4yoBeKa“ cnyTaHOT 06pa3oBamweM KOjH ,HU cebe HUTH MKora Jpyror
MOK€ CIIACUTH BEJMKHUX OMACHOCTH, HEro [..] My HempujaTe/bH y3My CBe
o uma“ (Platon 1968a, 486c¢). UcnipaBHO je moMohu cebu U nmpujaTe/buMa
YW HalIKOJUTH HemnpujaTe/buMma, na Kanukie HagMohHOr 4YoBeka Koju
oJi6vja Jja mocaylia NpUpoy U UCKOPUCTU CBOjy CHAary Ha3uBa OGeJHUKOM
KOjH ,3aC/IyKyje Aa ra 6e3 ka3He no6po umamapam” (Platon 1968a, 486c¢).

KanukioBo Buhewme mpas/ie U /byACKe PUPOJIe OAroBapa TPaJgUuLiMOHaI-
HOM (@apHMCTOKPATCKOM) CXBaTamy, 3aCTYI/b€HOM y XOMEPOBHUM JeuMa U
TeorHuAOBUM IecMaMa, Jia Haj60JbH, HajXpabpHju M HajTaMeTHHjU PaTHUK
3acjy:Kyje HajBulle IJieHa U HaBehe modacTu. XoMepcka paTHUYKa eTHUKa
CJ1aBU Xepoje, MyKeBHe Bohe U HUXOBY CHary M yMmeuHocT, Te Kanukie
OTHCyje Kakas Tpeba Jja Oyze YOBEK KOjU 3acyKyje Bullle (BJaCTH, IOYACTH,
MMOBHHE WJIM HEKOT ApPYyror fo6pa) oA APYTrUX, aJld He ONKCYje 3auimo 6u
TO Tpebasio aa foo6uje (bypuh 1958, 64; Barney 2017). Takobe, of Kanukia
He ca3HajeMO Ja JIY, OCUM NPUPOJHE U HEYTO/bHBE TEXHE 3a CTHULAIEM,
MOCTOjY HEKU LWJb 360T KOjer BpeAu 6UTU Xpabap uiu pa3dooput. [IpaBeHo
je ¥ IpUpPOAHO HArpaZuTHU HeuyHja MPUPOJHA CBOjCTBA (TeJIeCHY U JYXOBHY
HajMoh), a Harpaja ce caCToju y TOMe Jla Xepoj A06uje IITa rof, MOXKeJu.
Xpanehu cBojy pa3y3gaHocT, oH oceha 3a/J0BOJ/bCTBO, a TO je HajBUILE [0-
6po Koje HeKo Mozke Joctuhu (Cooper 1999, 54).23 Usa npeaMeTa sKejbe UK
33/10BOJbCTBA He MOPAjy Zia CTOje HU PasJjor HU CTPYKTYpa HU LIUJb IOIITO
Kasukiie, 3a pasnuky o Cokparta, cMaTpa /a 3a/l0BOJbCTBA HUCY paljuoHaJI-
Ha (Berman 1991, 137-39).

KasnukisoBa aprymeHTaluja HaZjoBe3yje ce Ha [OpryujuH ctaB o TOMe Aa je
3a 4oBeKa ,HajBehe 106po [oHO] wTO [JbYyAMMA] KOjU ra UMajy Jaje cI060AY
Y yjeZHO BJIACT HaJ, OCTaJMMa, CBaKoM y cBoM rpaay” (Platon 1968a, 452d).
BemT roBopHUK je croco6aH Jla HaIMyApH CTPy4YHHje U 00pa3oBaHUje 0f

23 Bubeme ja cy U XpabpoCT U pa3BoOPUTOCT LOGpa caMa o cebu HyAu JeBuH
Crayodep (Stauffer 2002, 646).
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cebe, ma l'opruja cBojuUM caroBOpHHUIIMMA roBopu Ja he peTopukom ,u Jie-
Kapa ¥ y4yuTes/ba FTMMHACTHKe HAYMHUTHU poboM, [0k he Tprosar, CTULATU
6s1aro] 3a Te6Ge KOju yMelll 1a TOBOPHUIL U yMelll Aa y6enuin ceetuny” (Platon
1968a, 452¢). Tako cxBaheHa, peTopHKa je MOCEOHO AeJOTBOPHA y ZEMO-
KpaTCKUM 3ajeHULaMa U MOXe ce cMaTpaTd oApeheHOM BpCTOM opyxja
(Platon 1968a, 456c-457c). [OBOpHUUYKO Ce OpyXje MO>Ke UCKOPUCTUTU Ha
6ap ABa HauuHa: 1) kako 6MCcMO BJIaZad HaJ, IpyruMa, 2) Kako 6UCMO Belll-
THUM FOBOpUMa NPUA06UIN OPOTY U M36er/iu Ka3Hy Ha cyay (Platon 19683,
452e). BemIT roBOPHUK MOXe /1A BJafla HaJ, APYrUMa, 6HUJI0 MPAaBUUYHO OUJIO0
HenpaBUYHO, Kao mTo he Mohu J1a n36erHe KasHy, 6e3 063upa Ha TO Ja JIU
je HeBMH WJIM KpUB. PeTopuKa je y TOM CMHUC/IY CIM4YHA 60pPUIAYKOj BELUTH-
HU - KO je ’bOME OBJIaJlao A06ap YoBeK, oHa he cayxutu 106py, Aok he y
pyKaMa Jiouier 4oBeka 6UTH 3J0ynoTpebsbeHa. [opruja, fakie, pasiukyje
ynoTpeby rOBOPHUYKe BeLITHHE OJ HeHe 3JI0ynoTpebe, a KPUTEPHUjyM je
(He)mpaBUYHOCT TOBOPHHUKA.

Kanukse u Ilon cmatpajy ga ce lopruja cyBuiie Jjiako npenao CokpaTty
Y IPU3HAO /ia je NPaBUYHOCT BaXKHA 3a Jo6por roBopHUKa (Platon 1968a,
461b-e, 482c-483c). 3a pa3nuky ox Ilporarope, ciMKa cBeTa Kojy HyIU
Kanukie noyuBa Ha WAeju Ja je JbyACKA 3ajelHMIA 4€CTO HENPUPOAHA U
HemnpaBe/{Ha. 3aKOHe ,CTBApajy ci1abu u romMusa [..] camo ce6e U cBoje Ko-
puctu pagu“ (Platon 1968a, 483b-c). OBzie omeT mpemno3HajeMO TUNMHYHHU
COPUCTHUYKHU CTaB Jia Cy JbYACKH 3aKOHHU CTBAp KOHBEeHIIWje, ajlu U UJejy Aa
je Ta KOHBeHLHja Jiolla. AKO je JbY[ICKA 3aKOH JIOII, TO MOpa Jia 3Hauu Ja
NI0CTOje YHHBEep3aJHU NPUPOJHU 3aKOHU KOjU NOCTaB/bajy KpUTepHUjyMe
Ba/baHOCTH NPaBUJIMMa KOja Cy 0CMUCIUIN JbyAu. Jby/ICKY 3aKOHU NIaJajy Ha
TEeCTY NPaBeJHOCTH MOLITO Cy CyNIPOTCTaB/bEHU 3aKOHUMa NPUPOJie U LIU/b
¥M je fa 06y3/ajy HajcHaXKHUje U Haj6o/be JbyZle KaKo OBU He GU Hajjayauu
Jionrdje of cebe. 3aTO je MPUPOAHO U MPABEAHO CBE OHO LITO OCHaXYje 4o-
Beka 1 oMmoryhaBa My Jja UCIIYHU ITPOXTEBE COINCTBEHE Pa3y3/aHOCTH, JOK
Cy 3aKOHM YBEK HENPHUPOJHU U HellpaBeJHU jep CIyTaBajy TaKBe TeXIbe.
Kanukie TBpAu Aa, 3a pas/IMKy Of IPUPOJHOT NpaBa U NPUPOJHOT 3aKOH3,
JbYAY CBOjUM 3aKOHMMa ,Haj6o/be U Hajjaye Mebhy Hama, y3umajyhu ux Beh
0/l MaJIMX HOTY, Apxk[e] y cTpaxy Na UX Kao JlaBOBe KpoT[e| onurbaBambeM
Y IpeTBapameM, roBopehu UM /ia He Ba/ba Jla HEKO MMa BUIlle O [pyrora u
Jla ce y ToMe cacToju npaBefiHo U jemno” (Platon 1968a, 483e-484a). CinuHo
[Iporaropu, Kanukie Bugy o6pasoBame Kao Zleo CBe0OYXBaTHOT NpPOjeKTa
JbYJICKe coLlMjasu3alyje, JOK je CyIITUHCKA pa3Jjiuka y ToMe wto Kanukie
cMaTpa /ia je Taj 06pa30BHU NOAYXBAT HENPUPOJAH U HellpaBeaH YKOJIHUKO
He Heryje BeIITHHEe Koje TOMaXky CHa>KHUMa Jia ce uctakHy (Irani 2017, 72).
XapMOHHjy KOja ce TOCTHXKe JAEeMOKPAaTCKUM 06pa3oBameM M jeAHaKolrhy
npe/ 3akoHOM KasmkJ/e BUAM Kao Jiax Koja ce MoXKe Pa30TKPUTH YKOJHUKO
ce 10jaBY 4OBeK ,KOju 61 MMao JJ0BO/bHO IPUPOJHE CHAre Jja ce CBera Tora
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ocsnobogu” (Platon 1968a, 484b). OH 6u Mo MPUPOAH 3arocHojapvo OCTa-
JIUMa, a ,lIpaBo NpHpoje [6u Taja] 3acujaso y myHoM cjajy!” (Platon 1968a,
484b). CBu Jbyny, HAjropy Y HAjOOJbH, HACTOje A BJIAJAjy HaJl ApyrUMa U y
JbYJICKOj je mpupoau pleonexia, xeJba ,Ja ce uMa Buine“.>* 3aTo je Texma Ka
jeTHaKOCTH 3alpaBo U3pa3s XKeJbe CIabuX Aa AoMUHUpajy (Irani 2017, 71).
OHU KeJie UCTO IITO ¥ TUPAHH, A Pa3J/IMKa je y TOMe IITO TUPAHCKA BJIACT He
Mopa 6UTH HeolpaBjaHa.?

Kanukisie cMaTpa [a je 3aKOH HeNpUpPOJAHA MOC/AeJULa 3aBepe C1abUX
Jbyau, and My COKpaT MocCTaB/ba MUTake [Jja JIM je MHOLITBO CJA0UX JbYAU
3aKCTa CJ1ab0 YKOJIMKO je Y CTamy Jla jauruMa of, cebe HaMeTHe 3aKOHe KOju
he ux cnytaTtu (Platon 1968a, 488d). KasnkJie o6jammasa ja roBOpHU 0 U3Y-
3eTHO Pa36boOpUTHUM M XpabpHUM MOjeJUHIUMA, I10 YeMY je ,jeZiaH [...] jauu o
xusbazie apyrux” (Platon 1968a, 490a). OH He MuUC/IU Ha 36pajambe GU3UIKE
CHare MHOIITBA, IZle U po60BU MOTY /A HaJiBIaZajy cinobosne sbyne (Platon
1968a, 489b-c). Pasnuke Mehy sbyauma, cmaTpa Kasnukiie, jecy mpuponHe,
asiv u3rJie/ia Jia 3a TOT apUCTOKPATy He MOCTOjU jacHa Be3a uaMeDy npu-
POAHUX KapaKTepHUCTHKA U JAPYLITBEHOT I10JI0XKaja, MOLITO 3aKOHE CTBAapajy
u cabu u romuia (Platon 1968a, 483b). C apyre ctpaHe, nako Kanukie He
KaXke Jla 3aKOHE JIOHOCH CaMo roMuJa cjaabux, y Topauju ce pa3roBop mpe
CBera BOJJU y KOHTEKCTY MOJIMTUYKOT JieJlakha ¥ JIeMOKPATCKOM IOJIKCY, a
Kanukine yonmre He neHu (aemokpartcky) jesHakoct (bypuh 1958, 55).
CokpaToBO NuTame je BeOMa BaXXHO U MoXXeMo Aohu 6ap fo fBa moryha
TyMmayewa KanuksoBor oarosopa.

[IpBo, ako ce KasmksjoBa Te3a CXBaTu y HajliupeM CMHUCTY (,3aKOH
cTBapajy caabu’, Platon 1968a, 483b), Tako Aa je ceaku IpyIITBEHU MOpe-
JlaK MocJieINIia 3aBepe caabux, OH/A Ce U APYIITBEHH I10J10XKaj apUCTOKpa-
Te MOXKe CMaTpaTH MOCAeIUI[0OM HEKAKBOT 3aBepPEeHHUYKOT IOo/[yXBaTa. YKO-
JIUKO je TakKo, 3a YJaHOBe apHCTOKPATCKUX MopoAula He Moxe ce pehu ga
cy 60/bM 0of rpahaHa Koju HEMajy IJIEMEHHUTO MOPEKJIO, OJJHOCHO MOXEMO
NPEeTIOCTABUTH Jja apUCTOKPATCKH 3aKOHM IITHUTE cjabe apuCTOKpaTe Of,
jaKHX MojelMHaLA KOjU He NMPUNaZajy ’bUXOBOM JIPYLITBEHOM Kpyry. Unak,
Jpyro TymMayemwe je TauHuje: Kannkie HeMa Ha yMy KPUTHKY CBUX JpYyIIT-
BeHUX ypehemwa Beh caMmo JleMoKpaTHje Kao BJaJlaBUHE Mace MOjeAUHAYHO

24 Kesmko Kanyheposuh u Jlejan Jlores (2016, 117) y ucToMMeHOM pazy oapebyjy
KanukiioBy njieoHeKcHjy Kao ,,CBaKy BPCTY ‘PeAHOCTH, ‘N06UTKA, [anu U Kao] ‘no-
XYAY, ‘KOPUCTOJbY6JbE’, ‘JTAKOMOCT, ‘CEOUYHOCT’, ‘CAaMOXKHUBOCT,,.

25 Kanybeposuh u Jlones (2016, 111, 117-118) y KaMK/I0BOM CTaHOBHILTY BH/ie
onpaBjarbe TUpaHcKe BaacTu. Muxauio bypuh (1958, 62-64) cmaTpa fa Kanukie
He onpaBzaBa THpaHujy Beh a GpaHU apUCTOKPATCKO BUherbe MPaBUYHOCTH.
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HeMohHUX JbynH (,,3aK0He cTBapa romusa“, Platon 1968a, 483b), a werora
Te3a MoJp)KaBa apUCTOKpaTe, 10J] YCJOBOM Ja cebe ¢ mpaBOM CMaTpajy
6osbuMa of Apyrux (Barney 2017).

06pas3oBHU 33JjaTak coducTe je caokeH. AKO jefaH coducTa moayvana
CBOje y4YeHUKe MOBOPHHUIITBY Kao MOJUTUYKOM €KBUBAJIEHTY GOPU/IAYKO]
BEIITUHH, THMe UM, Y KOHTEKCTY HeNpUPOJHOT [eMOKPAaTCKOT NOpeTKa,
Moxe 06e36eauTH Hedep MPeAHOCT HaJ HEKHMM NPUPOAHO HAJMONHUM
nojeauHuMMa. C ipyre cTpaHe, NoAly4yaBame M0 NPUPOAU GOJbUX JbYAHU TOj
BELITUHH, OCHaXXKUBake U byheme ,1aBoB[a] [ykpoheHUX]| onunmbaBamkeM U
npetBapameM” (Platon 1968a, 484a), BUA je caMooabpaHe Koja JONPUHOCH
y06/1a’kaBakby HelIpaBeJHOCTH IPOUCTEKIIE U3 [IeMOKPATCKOT U3je/jHayaBamba
HejeJHAKUX JbyAu. Y [eMOKPAaTCKOM OKpyXewy ,lpobyheHU JsaB“ Moxe
6UTH caMO 6GeCKpyNy/J03HU NOJMTHYAp KOjU BeIITO 3aBOAU Macy TrOBO-
puMa, JMLeMep KOju UCTHYe JAeMOKpaTCcKe HJease JIOK 3J0ynoTpebsbaBa
JleMoKpaTHjy y cBojy kopucT (Irani 2017, 78-82). Kanukie He onucyje co-
bucTUYKM 06pa3oBHU NporpaM 3a JeMOKpaTHjOM OKOBaHe apUCTOKpaTe,
aJIM aKO MY je YOIIUTe CTaJIo [0 JbY[CKOT IIOpeTKa, TO MOXKe OUTHU Ha4yMH Ja
ce OH NONPAaBH U CKPOjH N0 MepH Haj60/bUX. Y CYIPOTHOM, MOXKe CaMo Jia ce
Hajia he ce oHu Hekako camu ocino6oauTu (Stauffer 2002, 633-634).

Kasuk/ioBa Hazia je BEpOBaTHO y3asy/iHa, MOLITO XOMEPOBH XepojH, ro-
TOBO 6ECMPTHH IOTOMIIM GOTOBa, He X0/ajy Mehy ATHmaHuMa V Beka Ipe
HOBe epe. JeJjlaH Heno3HaTH coducTa c kpaja V 1 nmodeTka [V Beka nmpe HOBe
epe (AHOHMM ]JaMG6JIMXOB) MO3KWBaA HAC ,Ja NMPETIOCTAaBUMO Jia je Moryhe fa
MIOCTOjU HEKO KO o] pohema uMa ciieseha cBojcTBa: 1a je HepawUB, OTIIOPaH
Ha 60JIECTH U Ha pa3He NMaTe, YeJUIHE U HATIIPUPOJHE TeJIeCHE U AYXOB-
He cHare" (AHoHuM Jam6snxoB 2018, 145). TakaB ce u3yseTaH NojeguHall
CUTYPHO BHIIE HUCTUYE OJi OCTaIUX JbyJu Hero KajiukjoBH ,Haj60/bH U
Hajjauun” Jby[IU, 2711 HU OH He GU MOrao Ja CTeKHe ,IPeJHOCT Y OJAHOCY Ha
Apyre Jbype”:

Yak ¥ Kajia 6 MOCTOjao HEKO ca TAKBUM CBOjCTBMMaA — LITO,
unak, Huje Moryhe - Taj HeKO GM ycleBao Ja MPEXUBU CaMO
aKo 6u 610 Ha CTPaHU 3aKOHA W IIpaBjie, MOIITO G KOPUCTHO
CBOjy CHary Jia nojp:kaBa 3aKoHe U NPaBJy U CBe OHO IITO UX
nornomaxe. /lpyraudje, oH He 61 Morao oncratd. CBU Jpyru
64 ce yAPYXUJIM NIPOTUB jeJHOT TAKBOT YOBEKA, jep OU ra Jo-
O6pUM ynpaB/balbeM U OpojyaHoOM HaZMohHouthy HaMalIuIy,
6MJI0 BEIITHHOM, OUJIO CHAroM, Te 6U ra Ha Kpajy UIak Io-
6eaunu. YuHHU ce Tako, Aa [ce] yak U cHara, UCTUHCKA CHara,
HaMmehe caMo 3akKOHOM U npaBjoM (AHOHUM Jam6uuxoB 2018,
145).
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OcHOBHA apryMeHTanuja Kojy U3HOCH aHOHMMHHM coduCTa MOKJama ce
KanuknoBoMm u CokpaToBOM, MOUITO CBa Tpojulia YBHUDajy Kako MHOILTBO
HaMehe nmpaBuJ/a CBMMa, Na U Haj6osbuMa. Pasnuka je y Tome mro Kanu-
KJIe cMaTpa JAa Cy NpUpojHe pas/uke Mehy /byjMMa ZOBOJ/BHO BeJHKE /A
oIpaB/ajy BJaJJaBUHY Haj60/bUX, JOK lbeI'0B aHOHHMHHU CaBpeMEHHUK Bepyje
Jia je HaAMOh MHOIITBA Ha/| U3y3eTHUM I10je/JUHIIEM CBEL0YaHCTBO O NMOTpe-
6u J1a ce 1 Haj60/bM OC/IOHE Ha 3aKOH U npasAy. lllTaBullle, Kao LITO Ce JbYAU
YAPYXKyjy y NOJUTHYKe 3ajeJlHUIIE jep je LleHa CaMOCTaJIHOT »KMBOTa IIpe-
BHUCOKa, TaKO HU HajOOJbH JbYAU HE MOTY OIICTAaTH YKOJMKO CaMOBOJbY CTaBe
YcIpe/ 3aK0Ha U ITpaBJie KOjU ,yIpaBo U3 TUX HY>KHOCTH [...] rocrofape »u-
BOTHUMaA JbYAU U HUje ux Moryhe ocTaBuUTH 10 cTpaHu" (AHOHUM JaM6JIMX0B
2018, 145). Kasukiy je caMmopa3yMJ/bUBO Jja ce Haj60JbU JbY/IM He CHaJsase
Jl06p0 Y OKOJIHOCTUMA Y KOjUMa Cy HaJjjadaH! OJf MHOIITBA [OPUX 0/ cebe 1
r/le 3aKOH NMPKOCH NPUPOAU. 3aJjaTak HeKor codurcTe Koju Aenau Kanukios
HorJIe], Ha CBeT, aKo TO Beh He Mo)ke OUTH LMJ/b caMor Kanukia, 6uo 61 y
TOMe /la oJly4yaBalkheM [TIOMOTHe JbyAUMa Jia Jlohy 10 To6eJHUUKUX UCX0a
KOjU UM MO NPUPOJHY NPUNAZAjy, U TO Galll y HENPUPOAHO] AeMOKPATCKO]
apeHH I10J1MCca KPOjeHOoT N0 MepH C/1abuX.

4. 3AKJbYYAK

[IpoMemeHe MOJUTUUKE TPUJIUKE TPOU3BeJIe Cy NOoTpeby Aa ce mucaehu
I'puu V Beka npe HOBe epe oJijpejie IpeMa HOBOj APYIITBEHOj CTBAPHOCTH.
JpyuITBeHe MpUBUJIEruje MOApKaHe MUTOJOTHjOM XepojCcKor ob6a JoTaf,
Cy MoOIJle CBOje ymopuiluTe npoHahu y ujeju o NOAyJapHOCTU MpUPOJe U
JbYACKUX 3aKOHa. UMakK, yCIIOH aTHHCKe JleMOKpaTHje U pa3HOBPCHOCT 06J11-
Ka BJIa/IaBUHE MUPOM IPYKOT CBeTa OWJIM CY [J0Ka3 /la ce He MOXKe TOBOPH-
TH O je/]HOM HCIIpaBHOM (WM 6ap HajucnpaBHUjeM) ypehemwy 3acHOBaHOM
Ha jeIUHCTBEHOM NPUPOHOM 3aKOoHY. HaneTocT usamehy npupoze u 3akoHa
MOJKe Ce paspelldTH Ha 6ap ABa HauuHa. [IpBO, 3aKOH Ce MOXe YYUHHUTH
npupoguujuM. To je KanukiaoB npuctyn. He yBakaBajyhu npuposHe pas-
JiuKe MeDhy JbyAMMa, 3aKOHU Cy Ce OZIBOjUJIM Of IpUpoJe U MmocTaau opyhe
KOjuM c1abH BJIaJ1ajy HAJZl jakuMa. 3aTO 3aKOHe Tpeba YCKIaUTH Ca IPUPO-
JIOM ¥ 06HOBUTH apUCTOKPATCKU MOPeJaK. YKOJUKO TO HUje MoTyhe, CHaX-
HUMaA jeIUHO MpeocTaje JIMLeMepaH KUBOT Y [eMOKPAaTUjU U HACTOjame
Jla 370ynoTpebe cimabocTy cBojux cyrpahaHa. C gpyre crpase, [Iporaropa
HenoAyzAapHocT u3Mely npupozie U 3aKOHA paspellaBa TAKO IITO I0JIa3U
0J1 JbyZiCKe MPUPOJie Kao HECBOJUBe Ha OJHOCE KOjU BJaZajy Y NPUPOLHOM
cBeTy. Jbyau HUCY NMONYT XKUBOTHUHA, OHU HEMajy XKUBOTHH-CKAa opyba 3a
npexuB/baBambe, Beh Mopajy Aa »xuBe y 3ajegHunama. CTuja U mpaBefHOCT
omoryhagajy JbyiMa /ia ce OCJIOHE jeJHU Ha Jipyre ¥ 3aKOHU Tpeba Jja oyay
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y CKJIaJly ca JbY/JICKOM, a He ca ,)KUBOTHHCKOM®, 0/ Ibe CTapHjoM IPHUPOIOM.
XKuBOT y 3ajeiHUIIM HEPACKU/IUB je €0 Jby/ICKe MPUPO/E, 3 FheroBa OCHOB-
Ha KapaKTepUCTHKa Tpeba Jja 6yae XapMOHUYHOCT, OJprKaHa 3aKOHHUMaA U
BpJsivHOM. Kannkiie, mak, npenosHaje Cyko6 Kao HEpacKUHUB €0 U IPUPO/IE
u Mehysbyackux ogHoca. To je ocHOBHa JiIMHMja pasyiKoBamba [IpoTaroprte
»A3BeJleHe" Jby/ICKe npupoe oJ KasukioBor, ,u3BOpHOr", BUhema me.

Pacuen mMebhy ABaMa nmouMamwHMa NPUPOJHOT CeXe joll fybJ/be U MpaTH
pa3/iMKoBame JBajy JocTa pa3/jMYMTUX CxBaTama Ao6por xuBoTa. Kaau-
KJle 3ay3MMa XeJJOHHUCTUYKO CTAaHOBUIITe, HarvallaBajyhu kKako ce Jo6pHUM
MOXXe Ha3BaTH CBAaKO 3aJ0BOJ/bCTBO KojuM yrahamo crtpactuma. C jpy-
re cTpaHe, vako je u [Iporaropu n Kanukiy 3ajejHUYKa NpeTHOCTaBKaA O
TOMe Ja Cy Jby/Jh NIPBEHCTBEHO MOTHUBHCAHU [OCTU3akheM 3aJ0BOJbCTBA U
u3beraBameM 60J1a, copucTa U3 AbLepe He cMaTpa /ia je CBAKO 3a/J0BOJbCTBO
Jl06po 3a 4yoBeka. [lonyT jBa mpeksanajyha ajaud HemnojyZapHa NOoMMamba
NpUpOJHOr Koja 3actymnajy, Kanukne u Ilporaropa fgesie XeJOHUCTHUYKe
NpEeTIOCTABKE, /I Apyradnje KBaauukyjy muxoBe ucxoze. 3a Kanukia je
J106po CBe IITO JbyAMMa JOHOCH 3al0BOJbCTBO, A0K [IpoTaropa HaBoju Aa
TO HUje yBeK cayyaj. [[poTaropa cMaTpa Aa ,MMa NpUjaTHO LITO HUje J06Po,
a ¥Ma ONeT W HeNMpUjaTHOT IITO HUje Jiolle, a UMa joll U Tpehe — WITO HUje
HU 0BO HM OHO, HU Jiolle HU J06po” (Platon 1968b, 351d).26

Pasznuka mMehy nBaMa apryMeHTHMa IPEHOCH Ce U Ha NoJbe 3ajeiHUYKOr
»)kuBoTa. [IpoTaropa fAaje NpBeHCTBO 3ajeiHULM HaJ, MOjeAUHIEM, CTaBJ/ba
jelHaky MOryhHOCT 3a J0CTH3ame BpJMHE HCIpes NPUPOAHUX pasJvKa
Mebhy JbyauMa. Kanukie BUAY 3aje JHUYKH )KUBOT Kao MECTO NMOTeHIMjalHe
6opbe MeDhy HejefHAKUM JbyAuMa, rAe 60/bU Tpeba Ja Mopase rope of
cebe. beroBo Bubemwe MoApasymMeBa [JOBpILEHY, ,IPUPOAHY', CTPYKTypy
XHjepapxujcKux ojHoca MeDhy JbyauMa y KojuMa 60/bM BJI3Zajy a ropu UM
ce nokopaBajy (bypuh 1958, 62). Taj craB He nopuue mopanHoct (Kerferd
1981, 118) Beh KanukJie onucyje cBojeBpCHy NPUPOAHY MOPAJHOCT KOjOj
je HempuMepeHa jeZJHAKOCT HaMeTHYyTa 0/ c/1abux. Y Ba/baHO ypeheHOM ITo-
JINCYy HEMaA MecCTa NOJUTUILM, OJJy4HMBalkby O OHOME LITO Ce TUYe CBUjY U
IITO MOXKe OUTH JApyraydje, HOLITO Ce OJJyYyHBambe y 3aje/JHUIIM CBOAU Ha
WCIlo/baBakbe BoJbe Hajbospux. 3a pas3nuky of Kanukia, [Iporaropa Hyau
CXBaTake 10 KOMe Cy MopaJl M NMoJIMTHKa crnojuBd. OH TBpAHU Ja Nojydya-
Ba MOJIMTHUYKOj BPJIMHU, HAYMHUMA Ha Koje CBaky rpahaHHUH MOXe YTULLATH
Ha 3ajegHuny. Maxko he o meroBor yyewa BHULIE KOPUCTH UMATH €JIUTA, Y

26 Tlopeheme IpOTaropuHOr H, MPHIMYHO GaHAJHOT, KaJMKIOBOT XeJOHM3Ma
Hyzu llopy Knocko. Kiocko cMatpa fa je [lnaTon HaMmepHo ocsiabuo Kanukiios ap-
TYMEeHT U Jjaje oapeheHe cMepHUIle Koje 6U ra yiako ojavyasie (Klosko 1984, 131-33).
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JIeMOKPATCKOj MOJIUTUYKO] apeHHU rpahaHU Cy je/lHAKH, Te U CJIa0HjHU MOXKe
NPUBJIAYHUjOM (MAKO He YBEK 60/bOM HUTH UCTUHUTHjOM) apryMeHTaIjoM
Jla HaJIMallu jader of ceGe.
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Summary

By comparing Protagoras’ and Callicles’ arguments, the author outlines
two accounts that respond to the questions raised by the changing social
realities of 5% century BC Athens. The two sophists’ views are comprised
of several complementary elements: 1) viewing humans as beings driven
by pursuit of pleasures and avoidance of pain; 2) distinguishing law from
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nature; 3) views of morality as grounded in nature; 4) demanding that
laws be adjusted to natural standards of justice and good life. A key point
of disagreement can be found in Protagoras’ myth, where he distinguishes
between natural principles that apply only to humans and those that pertain
to the rest of the natural world. This draws an important distinction between
Protagoras and Callicles: Protagoras’ democratic man seeking to influence the
outcomes of collective political decision-making in an egalitarian community
is contrasted by Callicles’ aristocrat who is meant to freely govern over their
inferiors.
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EKANK (,[lEd)EﬂCOP LUHUBHUTATHUC) Y PUMCKOM LJAPCTBY
U BU3AHTHIN

Tokom V u VI eeka merajy ce HadsexcHocmu dedeHcopa yusumamuca
(ep4. cuHOuK, ekdukK), cX00HO OpywmeeHo-noAumu4YkoM kKoHmekcmy. Hakou
esadasuHe yapa JycmunujaHa I ynroza degpeHcopa ce cmarbyje, a ymuyaj enu-
ckona y npasHum numarbuma jaua. Beposamua nocsaeduya moe npoyeca je
HecmaHak ekduka - degpercopa ca nodpy4ja ynpase u cydcmea, koju ce do-
200uo, kako ce mpaduyuoHaiHo cmampa, mokom VI u VII eeka.

3akmyuyu do kojux ce y pady douisio ceedoue y npusoe2 mesu da cy ce ekou-
yu y HcmouHom pumckom yapcmay 3adpacanu cee do VIII, a mozyhe u IX eeka.
Y nexum kpajesuma Llapcmea maj npoyec je 6uo npodysicer u do X eeka, wmo
je dokazaHo paHujum npoHaaacyuma neyama Xepcoma.

Y pady cy kopuwhenu memod jeauukoz mymaversa cpedr08U3AHMUCKUX
NpagHux 36UPKU U UCMOPUjCKO-KOMNAPAMUBHU Memod, KojuM cy ce npeno-
3HasaJe zpuke no3ajmMuye cMapujckux puMckux odpedaba.

KibyuHe peun: Pumcka admuHucmpayuja. — Teodocujes 3akoHuK. — Jycmu-
HujaHoso npaso. — Hosene Jlasa VI Mydpoe. - Exks0za.
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dakynter YHuBep3surtera YHuoH, Cp6uja, tamara.matovic@vi.sanu.ac.rs.

Paz je HacTao y OKBUpY MCTpaXkMBama Koje nozpxaBa MUHUCTApCTBO MPOCBe-
Te, HAyKe U TEXHOJIOWKOT pa3Boja Pemy6sinke Cpbuje. CaoniuTerme noJ HaCJI0BOM
JIIpuior mpoy4daBamy rpajicKor 3BaHUYHMKA ekAMKa (defensor civitatis)” npouunra-
HO je Ha Ce;MOj HaLlMOHAJIHOj KOHEpPEHLMjH BU3aHTOJIOTa, OApKaHOj 22-25. jyHa
2021. ropune y Beorpagy.
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1.YBOA

Y3 pmompuHoce y eHIUKJIONeAUjcKUM oapeaHuiiama (Desjardins 1892;
Seeck 1901; Berneker 1957; Berger 1953; Mancini 1961, Kazhdan 1991),
HCTOpUjaMa pUMCKe W MO3HOpUMcKe aamMuHucTpanuje (Rouillard 1928;
Piganiol 1947; Karayannopulos 1958; Ganghoffer 1963; Jones 1964) u He-
KOJIMKO CIleliMjaJIu30BaHUX HAyYHUX YJIaHakKa O JAeJaTHOCTU TOr QYHK-
[MOHepa Ha HUBOY peruje uau 1esor LlapcrtBa (Chénon 1889; Dechareuil
1908; Partch 1916; Rees 1952; Margeti¢ 1985; Frakes 1994; Pergami 1995;
Anekceenko 2005; Annyuh 2014), f0 AaHac cy HamucaHe W JiBe OMIIUP-
He MoHorpaduje o aedbeHcopy muBUTATHCY (N1aT. defensor civitatis; rp4.
£k8kog), Koje ce MehycoOGHO pas3JMKyjy MpeMa MeTOJOJIOTHjH U OICEry
uctpaxuBamwa (Mannino 1984; Frakes 2001).! V3 cBe momeHyToO, mocToje
Y CTyAMje Koje u3/Bajajy mpoconorpadcke noJaTke o Mo3HaTUM JedeHco-
pHUMa M M3 paHOAHTUYKOT Nlepruoja U cBe 10 kpaja VII u noyetka VIII Beka
(Rees 1952; Kramer 1990; Frakes 2001).

KnacuyHe cTyauje o TOj TeMH OC/lamajy ce Ha MANUPOJIOLWIKY rpaby
Koja je 6usia mo3HaTa y NPBOj MOJIOBUHHU U cpenHU XX BeKa W Ha IjapCKe
KOHCTUTYIMje MO3HOAQHTUUKHUX U PaHOBHU3aHTHjCKUX ljapeBa npupebheHe y
usgamwuma TeogocujeBor (Mommsen 1905)? u JyCTHHMjaHOBOT 3aKOHHMKA
(Kriiger 1877). llocnenwux rogruHa, MehyTHM, OTKPUBEHH Cy HOBU MAMUpO-
JIOIIKHU U cUruanorpadcku U3BopU. AKTyeslHe CTyfUje o AedeHCcopy LIUBU-
TaTUCY 0BE3Yjy TOT 3BaHUYHHMKA Ca eNUCKOIOM, KOjH je, HA MHOTUM MeCTH-
Ma y HeKaJallllbUM 3ajaliiMa, 3aMeHHO0 1 [TOCTeNleHO UCTUCHYO JedeHcopa.
Wnak, y MmambeM 6pojy ciy4yajeBa, Y KojuMa ce rpaZcka ayToOHOMHMja ca Coll-
CTBEHUM anapaToM ojpxkaja fo X BeKa, Hauja3u ce Ha No3Hor JedeHcopa
U Apyre rpaZicke YMHOBHMKe. [IpoHasa3ak HOBUX CUTHUJINOTPadCKUX U3BO-
pa, KojUu faTupajy U3 TOT NepHuoja, Jao je MOACTPEK U HAYYHULMMA KOjU ce
6aBe epuoOAOM cpefitbe BusaHTHje Aa IOHOBO [TOCETE U OCBEXE UCIPI/bEeHE
TeMe 0 aHTUYKUM JledeHcopUuMa.

3axBasyjyhu nmok. Pyt Makpugec (Ruth Macrides), nosHare cy 6pojHe
yJiore Koje Cy pKBeHH eKAuIu noves of XII Beka uMasu y npaBHUM HOCJIO-
BuMa (Macrides 1984; 1985; 1991; 1994). MebyTuM, KoJsieruja exkae3vuex-
JMKa, KOja je 3ajeJHO ca eKAULIMMA, [PKBEHHUM JOCTOjaHCTBEHUIIMMA IIPBOT
peja, ¥ cyfujaMa, yjelubeHa Y Tesly ekdukuoH, 3acejaa npu lipksu CBete
Coduje y UHapurpany (Bugetu Unuh, lllnjakosuh 2020), HeMa nogyJapHOCTH

1 TMoce6aH cTaTyc y ogHOCY Ha MOHOrpadHje HMa JOKTOpCcKa AucepTanuja (Baale

1904), xoja HaM HUje OUJIA AOCTYIIHA y TOKY MHCaka paja.

2 ¥ paay je xopuumhen u mpesoj TeoZOCHjeBOr 3aKOHHKA HA EHIVIECKH je3HK

(mpeBog Pharr 1954).
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ca CBETOBHHMM WJIM rpahaHCKUM eKJUIMMa O KojuMa he y oBOM pajy 6UTH
pedu. YIpaBo je HAYYHO HHTEePecoBakbe ayTopa 3a Ty TeMy 6110 pobyheHo
Jl0CaJlallilbOM MPETEXHOM MaXKHhOM 33 L[PKBEHHUM JI0OCTOjaHCTBEHUKOM MC-
TOT UMEHA U HeIOCTOjareM CTyAUje Koja 6U MHTerpasHo, ocBphyhu ce Ha
M3BOpE Pa3/IMYUTOr KapaKTepa, U3JIOKUJIA eBOJIYLHUjy Te rpahaHCcKe ycTa-
HOBE, YHjH Ce TI0C/Ie/ItbY TPAroBU Haslase y CpeilbOBU3aHTHjCKOM IIEPUOAY.

2.MOYETHO OBJIMKOBAHE HOBE ®YHKLUHJE

Exauk (£k8ikog, &y8ikog, ecdikus), cuuauk (oUv8ikog) u medeHcop
(Snnvowp, defensor civitatis) TEPMUHU CYy KOjU Cy O3HA4YaBaJU CPOAHY
cyx0y, mocBefoyeHy y M3BOpHOj rpahu nouyeB of IV Beka M pasiuduTy
0/l OHE Y KO0joj ce M0jaBJ/byjy Y MPETXOJHUM cTosiehuMa. ¥ u3BopuMa Koju
JaTupajy u3 paHor IV Beka ekJUUM M CUHAMLMW UMaAjy HOBE HaJJIEXHO-
CTH, U3Mehy ocTajior U NpaBoCy[He, Koje HUCY NO3HATe U3 pPaHUjUX U3BO-
pa (Partch 1916; Rees 1952; Frakes 2001). [IpeTnocTtassba ce (Partch 1916,
50; Rees 1952, 86) na je ca cBeoniiToM 06GHOBOM yIpaBe, KOjy je CipoBeo
nap Jvokaenujan (284-305), u3MemeH U 10J0Xaj cuHAuKa (ovvdikol).?
Kpamep je, uctpaxyjyhu 6pojHy nanuposiomky rpabhy, mpruMeTHia IpoMeHy
Koja je Hactynusa KpajeM III Beka (Kramer 1990), kaja CHHAUIU NTOYHUELY
Jla ce M0jaBJbyjy Kao KoJIeTHjaJIHA OpTraH, y CBOM II0CJy He3aBUCAH Of rpa-
Ja. To je ouemweHo Kao HoBa ¢dasza y pa3Bojy oBe QyHKIHje Koja ce MOKJa-
na ca A060M BJIaflaBUHe 1japa /IMoKJienMjaHa U Koja je IpBa y 06JUKOBabY
oyayhe ysore nedencopa (Frakes 2001, 23; 26).

Y TOM CBeT/ly MOXKe Ce TYMaYUTH U cadyyBaHa KOHCTUTYLHja napeBa KoH-
cra"TuHa v Jlunuauja us 319. rogune (C] VI, 1, 5), koja je AaBHO 3a0Kynupasa
Hay4Hy naxmy.* Haume, y cy4ajy Koju Taj apCKU 3aKOH OIHUCYje MojaBJbyje
ce aedeHcop ca 3aAyKemeM Jila Hahe ¥ MOBpaTH OAGEIJIOT TPaJCKOr pooba,
KOjU je rpaZy BaxaH 360r Tora HITo noceayje oapebeny Beurtuny. [leden-
cop he y cynpoTHOM MopaTH JAa 06e36eau Apyra Ba po6a yMecTo of6ersior
(Chénon 1889, 8 ¢H 4; Rees 1952, 76; Curchin 2014, 282), a HanoMuse ce U
Ja Hehe Mohu J1a y>KMBa KOPUCT o, 1apa, Koju My Hehe 103BOJIMTH Aa GeryH-
1ja MpoJia JIMYHO WK nocpeactsoM tprosua (C] VI, 1, 5).

3 Toswuaro je ;ma ce 3a BpeMe BJaJlaBUHe Lapa /luokjenujaHa y U3BOpUMa

HojaBJbyjy curator civitatis u exactor civitatis, Te je Moryhe Jja ca lepeHCOpOM YMHe
nesnuny (Frakes 2001, 39-40).

*  Oro 3ek je cmarpao Ja je 3akoH u3 319. TOAMHE HHTEPIOIMPAH HA MeECTY

re ce moMume JedeHcop, MOLUITO Ce MOMEHYTH 3BAaHUYHHUK jaB/ba Y L@APCKUM
KOHCTHUTYIMjaMa TeK OKo noJa croseha kacHuje (Seeck 1901, 2366).
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JenHa off HOBUjUX NMPETIOCTABKH O 0GJMKOBalby HOBHX, TOBehaHUX AyXK-
HocTU JedeHcopa y3MMa y 063Mp HPOMeHYy HaJJIeXKHOCTH ApPYyror QyHK-
MoHepa, Kypatopa (curator rei publicae, AoyloTNG), KOju ce GPUHYO O
eKOHOMCKOj cdepu y rpagoBuma (Curchin 2014, 280). Kaga ce modyetkom IV
BeKa Ta QyHKIIMja HalllJIa Y pyKaMa JIOKaJTHUX BeJielloceIHUKA KOjH Cy CTBa-
pasiv MaTpoOLMHHUjyMeE, jadarbe fedeHcopa je MOoXKJa 03HA4YaBaso U yBohemwe
KOHTpOJIe HaJ, paJloM HCKBapeHUX Kyparopa. Moryhe je u Jja cy, kao feo
HecavyyBaHOT 3aKOHOZABCTBA U3 06a 1apa KoHcTaHTHHA U HeroBUX Hero-
CpeJJHUX HacJeJHUKa, JOHeTe KOHCTUTYIHje Koje Cy OBJIACTH/IE HeKaJalllibe
JedeHcope Ha KOHTPOJIY paZia HecaBecHUX KypaTopa (Frakes 1994, 346-347;
Curchin 2014, 282) u foHesie My U cyzcka oBnamhema (Frakes 2001, 56).

[locTojambe H3ryb/beHUX KOHCTUTYLHja U3 NpBe MojioBUHEe IV Beka,
TavyHUje U3 3aKOHOAABCTBa Ilapa KoHcTanTuHa (324-337), Hay4yHOj jaBHOCTH
je npepnoxuo Pobept M. ®pejkc (Robert M. Frakes) y crtygujama o aeden-
COpy UMBUTATUCY. AHa/IM30M jeAHOT pykomuca CHPUjCKO-pUMCKE KHbUTE,
KOMITWJIALlMje Pa3IMYUTHX LApCKUX 3akoHa U3 V Beka, Ppejkc je mpuMeTHo
Jla cy fAedeHcopH, HA3BaHU IPUKUM HUMEHOM €K/JHUIH, Y TY KOMIHUJIUPAHUM
oJpenbama GUJIM 3ayKEHU 32 MHOTE Pa/iih€ ¥ BE3U ca TECTAMEHTOM U ApY-
ruM HacjiefHonpaBHUM nocioBuMa (Frakes 1998, 348-349; Frakes 2001,
73-77). KomnunaTtop, MehyTHM, HUje HaBeO UMe Ilapa KOjU je TaKBe OJ[peji-
6e npoksaMoBao. YnopeheweM ca JpyruM KOHCTUTYLMjaMa Koje ce 6aBe uC-
TOM MaTepHjoM, ayTop je 3aK/by4Ho Ja je Moryhe fa je U3ry6/beHU KOMILIET
3aKOHa, KOjUMa je TIOHOBHO MU3MeHmeHa U MpolrpeHa ysora gedeHcopa, fo-
HeT usmehy 321-330/331. ronqune (Frakes 1998, 355; Frakes 2001, 84-85).
YjenHo, op novyeTka IV Beka cBe je Make IOMeHA O CHHAUIMMA, a yYecTaluju
cy ekguuu U JgedeHcopH, a [JieJioBalkbe CHHJMKA Kao KOJIETHjaJIHOT TeJsa
NocCJIe/[ibY je MyT 3abesiexxeHo 326. To/IMHE, LITO TaKOhe ayTopy CIyXKH Kao
OCJIOHAl] y IOMEHYTOj TEOPHUjU U CTaBy O MPOMEHU HaJJIeXXHOCTU JedeHco-
pa. [I[poMeHa o Kojoj ce roBopu M3BecHa je 3a Teputopujy Erunrta, mehytum,
MIOCTOjH HEKOJINKO UHAMIMja KOje TOBOpe Yy MPUJIOT TOMe Ja cy AedeHcopu-
eKJM1IY, U3MeHeHe NIPUPOJe U ca CYACKUM oBJlaliNembrMa, IIpe 1ie3/jeceTux
roguna IV Beka gesoBanu mupom llapcrsa.’®

5 ®pejkc je mpoyuyaBajyhu gmesno AmujaHa MapuesnnHa Jouao A0 HAEHTHY-

HOT 3aKJ/by4YKa O MOCTOjamwy AedeHcopa y liecToj AeneHuju IV Beka, cBakako mpe
M3JlaBamba BaJleHTHMHHjaHOBE KOHCTUTYIMje, U TO He UCK/bYYHMBO Ha TEPUTOPHjU
Erunta, Beh mupowm lapcrBa (Frakes 1994, 342-343; Frakes 2001, 83-4;; BuzetH,
u Rees 1952, 81-85; Jones 1964, 144-145).
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3. AE®GEHCOP - EKAUK Y UAPCKMUM KOHCTUTYLHUJAMA

3amrtutHUKy (patronus)® rpabana oj HempaBau MohHuka mocBeheHa
je KOHCTUTYLHja Kojy cy uapeBH, 6paha Basentunujau I u BaneHc ynyTu-
Ju npetopujaHckoM npedekty [Ipoby, koja ce Hanasu y TeogocujeBoM 3a-
koHuKy (CTh I. 29, 1) y raBu nog HacaoBoM De Defensoribus Civitatum.’
Moryhe je fa ce peueHa 3alITUTa Hapoja Auole3e UirMpuka of 30ynoTpe-
6a MOhHHKa 0ZIHOCH Ha KOPYNLHjy y npaBocybhy, Koja je obesexusa Ty enoxy
U Koja je morabajia cupomaluHe HeyTulajHe rpahane.? Ca TMM, YUHU ce, MO~
Be3aHO, Ha MO3ULIMjHU 3alITUTHUKA HUCY MOIJIA Jia ce Hahy JiMna U3 pesioBa
JeKypuoHa, cyauja (ordinarii rectores)® win npedpeKToOBUX HaMelnTeHuKa.
H360p 3alITUTHUKAE, KOjU je moTBphuBao llap, mpaBuo je mpeTOpUjaHCKHU
npedekT Mehy UCayKeHUM yIpaBHULMMa IPOBUHIIMja, areHTUMa (agentes
in rebus), 1apcKUM aiBOKAaTHMa, NajaTUHUMA (palatines), BUKapuMa U CXo-
JIaCTMIMMa Iapcke KaHuesapuje.!! U y Apyroj KOHCTUTYLIMjH UCTHX La-
peBa (CTh L. 29, 2 - C] L. 55, 1)!2 3amITUTHUK Cce T0jaBJ/byje Yy CIIOPOBHMA
MaJle BpeJJHOCTH, ¥ TO NOBOJOM HalJaTe Ayra, nospahaja opberor poba,

6 Patronus je joul jexaH of TepMHHA KOjU je y paHHWjUM HU3BOpPUMMa O3HAuaBao

NpeJiCTaBHUKA WJIM 3aCTYNHUKA, y UCTOM CMHUCIHYy Kao u defensor (Frakes 2001,
92-93; Annuuh 2014, 806).

7 JlaTanyja Te KOHCTUTYLHje je CIOpHA. Y TeKCTY KOHCTUTYLIMje HAaBOJU ce JaTyM

27. anpua 364. roguHe. BehnHa ncrpaxuBaya 3a BpeMe HacTaHKa KOHCTUTYLHje
y3uMa 368. roAinHy, 1ITO je U NMpeJJIoXKeHo JaToBarbe u3jaBaya TeojocujeBor 3a-
koHHKa Teosopa MomM3eHa. To reauIITe MOXe /a MOAPXKU U MOJUTHYKA UCTOpHja
BJIaZlaBUHe Ijapa BaneHTuHujaHa |, koju je 368. roguHe 610 y Kamnamy nIpoTus Ce-
HaTa, Y OKBUPY Koje je MoXJa U JoHeT peyeHHu 3akoH (Hoepffner 1938, 225-237).
Pobept ®pejkc unak cmarpa /a je noMeHyTa KOHCTUTYIHMja AoHeTa 364. ronuHe,
yeMy Cy JONpHHENH NO3HATHU NOJALM U3 Kapujepe NpeTOpHjaHCKOr npedeKTa
[Ipo6a (Frakes 2001, 95, cf 98-100, 103).

8 ®pejkc, npema lllenony (Chénon 1889, 328-332), cMaTpa /a je ped 0 BHCOKHM

U HepeTKO HellpaBeJHMM TaKcaMa Sportulae, koje cy cupoMalllHUMa OTeXxaBaJe
JloCTH3ambe NpaBjie, Kao WTo je fupektHUje pedeHo y CTh VIII, 11, 1 (Frakes 2001,
103-104). C gpyre cTpaHe, 3aKOHOAABCTBO LiapeBa BaseHTHHujaHa | 1 BasneHca je
Y y APYTHMM NpUJIMKaMa OLelheHO Kao HaKjowkeHo HeMohHuMa (Jones 1964, 141-
146).

9 CTh I, 29, 3 (o parauwmju, Frakes 2001, 109); CJ 1, 55, 2.
10 CTh1, 29, 1 (Buwe, Frakes 1994, 338).

11 CTh 1, 29, 3. Agentes in rebus cy pojatu y xoncruryuuju CTh I, 29, 4. ¥
koHctutyuuju CTh, 29, 5 HaBoAM ce f1a cy ledeHCOpU y CEHATOPCKOM 0CTOjaHCTBY
(dignitas... senatoris), wto je ®pejkc padyMmeo kao MoryhHoOCT 3a ceHaTope Ja 6yay
aHTaXOBaHU Ha nosuuyje gepencopa (Frakes 2001, 114; Curchin 2014, 282).

12 Naraumje je Takohe cropua (Mannino 1984, 33-37; Frakes 2001, 105).
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HaKHajle U3HOCa y Be3W ca nopesuma W ToMme cinvHo.!®> Behuna ayrtopa
Ty CyACKY HaAJIEXKHOCT CMaTpa minores causae WJIA UCTPAXHOM CY[CKOM
HagnexHouwhy (Curchin 2014, 282, ,juge d’instruction“); y HapegHuM 3a-
KOHMMa Ce U3pUYMUTO CaoMNLITaBa Ja CBU APYTH CIOPOBU MOpajy 6UTH Je-
Jerupanu cygujama (fudices).'* OnucaHa cyjacka HaJJIEXKHOCT je PEOH jie-
JIATHOCTH AedeHcopa-eKANKa 3abesiexxeH y KOHCTUTYLHjU Liapa KoHcTaH-
TuHa u3 319. roauHe U NanupoJIOIIKOj rpahu npBe mosioBUHe IV Beka, Te
N0Ka3yje KOHTUHYUTET y JleJIaTHOCTHU AedeHcopa-eKANKa ca JAesaTHouthy
3alITUTHHKA ONKCAHOT y KOHCTUTYLMjaMa LapeBa BasentunujaHa | u Ba-
seHca (Margeti¢ 1985, 105-106). Cyacke HaAJIeXXHOCTH JedeHcopa Y TOM
HCTOPHjCKOM KOHTEKCTY, IpeMa MUII/bekby UCTPaXKMBaya, 03Ha4aBajy U He-
IITO JOaTHO — OrpaHWYaBamke MOhM JIOKaJHUX 3BaHUYHUKA IOCTaB/bakbeM
nedeHcopa nmospasymeBasio je M MOKy1Iaj AoAaTHe neHTpanusanuje (Frakes
2001, 108).

®yHknyja je yop3o mpeTpresa MpBYy BaXKHY POMEHY, KOja ce OJHOCH Ha
HayuH u3bopa gedeHcopa. [I[pema KOHCTUTYLMjU LiapeBa BaneHTHHUjaHa
11, Teomocuja u Apkaguja u3 387. rogune (CTh I, 29, 6), nedpeHcope Buie
He Oupa nmpedeKT Beh ce oJyiyka 0 M360py MOHOCH Ha AeKYpHjH, IITO ra
YHUHU JIOKAJTHUM 3BaHHYHUKOM (Rees 1952, 88; Mannino 1984; Frakes 2001,
129; 81-82 ¢H. 18; cf. Chénon 1889, 332-333). Ty HOBMHY npaTuja je u
KBaJINTATUBHA U KBAHTUTATHBHA MPOMeHA HaJiexkHOCTU. KoHCcTUTyIIMjoM
napesa ['panujana, Banentunujana Il u Teogocuja onucaHa je HOBa JyX-
HocT AedeHcopa - cakyl/bakbe mnopesa Manux nocegHuka (CTh XI, 7, 12),
HITO je y BUIIe acrekara o6paleHo y 3aKOHOJ|aBCTBY. Yiorom gedeHcopa y
CaKyIJbaky nope3a 6aBe ce U KoHcTUTyInuje cadyBade y CTh X1, 1, 19 u CTh
XII, 6, 23, koje 3ajeHo ca 3akoHoM u3 CTh VII, 1, 12 cBeio4e 0 3alITUTH KOjy
nedbeHcop U Aasbe npyxa yrpoxxeHuma (Frakes 2001, 131-132). HoBoct cy
Y HOBe 3aKOHO/IaBHe TeMe, NonyT AedeHCOPOBe yJIoTe y ClpeyaBamy KpH-
MHMHaJIa U JpYyrdx HempaBUIHOCTU.'® Y mpaBocyqHOj y/103u gedpeHcopa U

13 pumepu 310ymoTpeba Koje Cy ce felliaBajse CIMKOBHTO Cy MOGpojaHe U ¥
KOHCTUTYIUjU lapeBa BanentuHujana I, Banenca u 'paunjana ynyhenoj [Ipo6y,
cauyBaHe y CTh [, 29, 5.

4 Jlebencop Huje Morao jJa KaxaBa WM CIPOBOJM HCTPRXHE MOCTYIKe
(questiones) nnu fa npucBaja Apyre Ay>KHOCTH 3a Koje HUje oBiamheH. O ToMe BU-
JleTU KOHCTUTYLUjy llapeBa BanenTunujaxa I, Teogocuja u Apkaauja, y CTh 1, 29, 7.

15 CTh I, 29, 8; C] 1, 55, 4; CTh XII, 9, 3 (y kojoj nmpuHuunan u gepeHcop, NOJ
NIpeTHOM Ka3HOM, Tpeba Jja cupeve JeKypHOHe U 4YJaHOBe KoJieruja, Koju uMajy
o6aBe3y ja Bpiue cayx6y 30 roauHa, Jja paHUje HalmycTe CBOjy MPOBUHLH)Y; [e-
deHcopu KoHTpoOsMILY paj onope3uBava); CTh VIII, 5, 59 (zedeHcop 3ajenHo ca
KypHjanuMa Tpeba a u3pydu cyjujama JIMLA Koja pajJie IPOTUBHO jaBHOM HHTepe-
cy); CTh 111, 30, 6 (nedeHcopu nocTaB/bajy TyTOpA NYHU/IN U NMONUCYjy MyNTHUIUHY
umoBuHy); CTh VIII, 5, 59 (koHTpoJ1a paZja MOITAHCKOT CUCTEMA).
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Jla/be TIOCTOje OrpaHuyYeha, Koja Cy YCA0B/bEHA TEXKWHOM KPHUBHUYHOT Jesa
¥ YOIIILITE OIICErOM Pa/thbH 3a KOje je y TOM CMHUCJIy 3BAaHUYHHUK HajJIexaH. 6
W3 koHcTuTyuMje papeBa ['paunujana, Banentunujana II u Teomocuja us
385. rogune (C] 1, 55, 4) casHaje ce ga ce aedencopu 6upajy mwrpom lap-
CTBa, Yy CBUM MpPOBUHIMjaMa, ca MaHJaToM of neT roauHa (Chénon 1889,
11-12; Rees 1952, 88). [ledbeHncopy, 4vju je yTUlaj HECYMEHUBO IOPACTAO,
M03BaHU Cy Jla He Y3UMajy BHUllle o oHora wTo uM npunaga (CTh, I, 29, 7).
Jpyra 6oraTa 3aKoOHO/JjJaBHa TeMa y K0joj ce fedeHCcopU M0jaBJbyjy, 0f, Kpaja
IV Beka a Hapo4uTO y NpBOj MOJIOBUHU V BEKA, jeCTe OJip>KaBabe MOXKeJ/bHe
peJIMTHO3HE NOJIMTHKE U CIpevaBakbe jepec Ha JIOKaJIHOM HUBOY.!” ¥ Tum
3aJlalMMa, YecTo 3ajeZiHO ca npuHIunanuma (principales, Tpwte0oVTeS), ne-
deHCOpH MpeJCcTaB/bajy NMOCIE/be rapaHTe y HU3Y Koju Tpeba Ja crpede
NPaKTUKOBamle jepeTHUYKHX aKTHBHOCTH [JOHATU3Ma, MaHHXeju3Ma, MOH-
TaHW3Ma ¥ NPUCUJIMjaHU3Ma MO/ NpeTHaMa Ka3HOM a [la jepeTHUKe JIMIIe
CTBAapHHUX U HacJe[HUX NPaBa, YaK U NpebrBaIHUILITA.

4. AE®EHCOP-EKAUK KAO AEO JIOKAJIHE EJIUTE

llapcku 3aKoHU ca IodeTKa V Beka, Y KOjuMa ce Ha Ha/lJIeXHOCT I10-
3uBa JedeHcop y APYLUITBY APYruX IPaZCKUX 3BaHUYHMKA — MPUHLHMNANA,
KypaTopa, MarucTpaTa U ceHaTopa, FoBOpe y PUJIOT TOMe Jia je I0CTao Jeo
rpajcke eaute (Frakes 2001, 171-172). Ty npeTnocTaBKy nojp:aBa U HOBa
MpoMeHa Koja ce JoroJuja y Ha4MHy u36opa aedeHcopa, a Koja ce Besyje 3a
KOHCTUTYLHjy apeBa XoHopHja u Teogocuja Il sonety 409. rongune (C] I, 55,
8). O Te roguHe AedeHcope, Koju Mopajy 6uTu XpulnhaHu, 6upa noce6HO
TEJIO CacTaB/bEHO O] eMMCKONA, YJIAHOBA KJIWpa, honorati, 3eM/bULIHUX TO-
ceJlHUKa U KypHjasia, Yuju n3bop notBphyje npedekT. YjenHadeH je cTaB Ja
OJINTApXUjCKH KapaKTep TOT U360PHOT TeJsa YMHU /A je U U3abpaHHU jeJUHO
y CJAY>KOU 3alUTUTe MONHUX KPyroBa JpYyIITBa, yMECTO HeKaJallbUX yrpo-
»keHnx 1 HemohHux (Chénon 1889, 23). EnuTusamM, Koju je Ty mpuUCyTaH,
6J1MCKO ce ToBe3yje ca XxpUIINaHCKOM 3ajeJHUIIOM, LITO [T0Ka3yjy U oApenoe
y KojuMa je medeHcop rapaHT cy30ujama jepecH, U caM je XpuuIhaHUH, Te
oJlabpaH oA, TeJla y YyMjeM cacTaBy Cy eMCKOI U YJaHOBH KJupa.

16 CThIX, 2, 5 (sedeHCOpH, KypaTopH, MaruCTPaTH ¥ CEHATOPH 3aAYXKeHH Cy Ja
CIIPOBOJie OKPUBJbEHE NpeJi CyA0Be, YMeCTo Jia X caMu 3aTBapajy); CJ 1, 55, 7 (yko-
JIMKO je mpeJ AedeHcopa AOBeJieHO JIMLe OKPUB/bEHO 32 TELIKO KPUBUYHO JeJI0 U
KpHUBHIIA Ce l0Kaxe, KpuBal he fabe 6UTH npocieheH cyaujama).

17 Tako, CTh XVI, 10, 12; CTh XVI, 10, 13; CTh XVI, 6, 3; XVI, 6, 4; XIV, 5, 40 (= C] |,
5, 4); XVI, 5, 45.
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MebyTumM, onuc fedpeHCOpOBe J€JATHOCTU Ce He PasJjMKyje MHOTO Of
NpPeTXOJHUX BpEMeHa: ¥ UCTOM 3aKOHY Ce HaBOAM Ja cy AedeHCcopH 3any-
JKEHH Jia BoZie 6PUTY O jaBHOM MHTEPECY, a aKO ce J0T0iU IPEKpIaj, 0 TOME
Tpe6a ga ob6aBecTe Bulle 3BaHU4YHHKe (C] I, 55, 8, 1). [lpyru cadyyBaHu mo-
JIaTaK OJHOCH Ce Ha 3alTUTY MOCEJHHKA O 3JI0ynoTpeda cakylsbada Io-
pe3a, y KOM c/ly4yajy HecaBeCHOT onope3rBaya Tpeba Ja npujaBe cyaujama
(€] 1,55,9).

BaxxHa HOBMHA Ce OJHOCHJIA CYINCHAHWjapHO OBJamheme aedeHcopa y
Be3U ca perucrtpaiyjom ogpehenux npasuHux nocsiosa (CTh VIII, 12, 8). Peu
je o GeJsiexkemy NMOKJIOHA y TpaJicKe eBUieHIUje (apud acta) 3a Koje cy 6uiu
3aJly’KeHU magister census u cyfuje (rectores), a ako lbUX HEMA, OH/IA TPaj-
CKH MarucTpaTy; YKOJMKO HU THUX 3BaHUYHHKA HeMa y I'paJiCKoj 3ajeTHUIIH,
JIY’)KHOCT perucTpoBamba majZa Ha aedeHcopa. M3 cpeamHe V Beka (459.
rofiiHa) MOTHYe KOHCTUTYIMja UCTOYHOPUMCKOT Ijapa Jlara I, yuja je mo-
HOBHA TeMa perucTpalyja — WHCHHYyallkja MOKJIOHAa. M3 TekcTa mapckor
3aKOHa 00aBelITeHH CMO /ia je 3a Ty CBOjeBpPCHY eBHJeHIUjy y llapurpa-
[y HaJJIeXXaH magister census; y ApyTUM IpaZioBMMa, 6e3 0631upa Ha TO TAe
ce MpeJMeT MOKJOHA HaJla3Wo, MOKJOHONPUMAI] je UMao cJ06oAy JAa u3-
abepe 3BaHMYHHKA KO Kora he 3aBeCTH MOKJIOH, OWJIO []a je TO YyIpaBHUK
NpPOBUHIKjE, FPaJCcKU Maructpat uau gedencop (CJ VIII, 54, 30, 5).18

Hako je youeHo aa y MHOruMm rpazoBuma llapctea Hema aedeHncopa (Now.
Maj. IlI), dyHkuuje nedeHcopa y rpajJickoj opraHusanuju paHor V Beka,
BU//bMBE Cy M3 HEKOJHMKO M3Bopa. U3 KoHcTuTylWje napeBa XoHOpHja U
Teopocuja u3 412. rogune (CTh X, 22, 6), y Be3u ca npujeMoM JIMIA YV 3BabE
fabricensis-a,'® casHaje ce ja ra y cay6y YBOAM YIPaBHUK NPOBUHIUjE, a
aKo era HeMa, OH/IA je 3a Ty paJby 3aayKeH gedeHcop. Y Tpehoj neneHuju
V Beka, flepeHcopH y3 enucKoIe U Cy/iMje UMajy IpaBo Jia u36aBe KeHe U3
npunygHe npocruryumje (CTh XV, 8, 2 = C] I, 4, 12). OcTranu cy joml HEKH
HaCyMH4YHH /I0Ka3u O JeJaTHOCTHU JedeHcopa Kao MyHUIMIIMjaJHOT 3Ba-
HUYHUKA y V Beky. [lo3HAT je yroBop Koju je JedeHCOp JIUAUjCKOT T'paja
Cappa moTnucao ca rpajuTe/bCKOM KosierujoM 459. roguHe ([pamkoBuh
2013, 94), y yno3u rpajickor 3acTynHuka. [lebeHcop, Koju ce y HOKyMeH-
Ty Ha TPYKOM je3WKy Ha3WBa eKJHUKOM, OMO je Haj3Ha4YajHUju rPaJCcKU 3Ba-

18 o NpaBWJIO je mpenHayeHO 496. rofvHe, KOHCTUTYLMjOM HCTOYHOPUMCKOT
napa AHnacrtasuja (C] VIII, 54, 32), npeMa Kojoj ce perucrpanuja nokJoHa o6aBba
HCKJ/BYYUBO NpeJ magister census-oM. TakBa je 6usa cuTyanuja HaJja/be, 10 BpeMe-
Ha uapa JlaBa VI Myapor (Chénon 1889, 30; Monnier 1912, 237-291).

19 Pey je 0 3aHaT/IMjaMa KOjU Cy GHMJIM €0 OPYXapCKOr KOMILIEKCa, Ca BOjHOM
kapujepoM (Jones 1964, 744; [pamkoBuh 2013, 86).
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HUYHUK y Capay Te emoxe.?’ U3 TeKcTa yroBopa peKOHCTPYyHIIe ce CopHa
CUTyalyja U pasoTKPUBAjy HaAJIEXKHOCTH KOje je y rpaJiCKOM >KMBOTY UMao:
IPUMHO je BULIECTPYKe ONTYx6e Ha paj Kojervje rpajuresba U 6U0 je 3a-
Jly’KeH Jla OTKJIOHU HellpaBJy Koja je TUM IponycThMa HaHeTa (/pamkoBuh
2013, 98). TuM noBOAOM je HAaCTa0 NOMEHYTH yroBop u3aMehy fedeHcopa u
rpaZiuTes/bCKe KoJIeTHje, 3a KOjU Ce HaBOJAM Ja ra je gedeHcop cacTaBuO U
yjeaHo MOoHyHO0 YC/I0Be CropasyMa.

[TonoBuHoM V Beka, nap MajopwujaH je »kesieo Ja 0OHOBU NO3ULH}Y Je-
¢deHcopa nuBHuTaTHCca y 3anaaHom geny Lapcrea (Nov. Maj. I1I). ¥ Tom no-
JlyXBaTy, 3a NO3ULMjy AedeHcopa OUpasa cy ce JULA NOL0OHA 3a BplIeHkhe
Te ¢yHkuuje (Margetic 1985, 107), no mpeaJsiory myHomnpaBHUX rpabhaHa
(municipes), honorati v plebs-a,?' a n360p ce noABpraBao LAPCKOj MOTBPAU
(Chénon 1889, 27-28). [lomenyTa MajopujaHoBa HOBeJa, KOja pe/CTaB/ba
nokyuaj pepopme Te pyHKIMje Ha 3anmaay, y Hayld ce O6UYHO TyMa4yy Kao
Heycnena (Rees 1952, 91-92; cf. Chénon 1889, 340-341; Margeti¢ 1985,
113). UctoBpemeHo, y V BeKy, y UICTOYHHUM IMPOBUHIMjaMa U Ha CHULUIUjU
3abeJie)KEHO je ydecTaj0o HPHUCYCTBO JApPYror 3BaHWYHHKA, UMeHa pater
civitatis (Tatiip TS TMOAE®DG), jeAHAKOT AyTOPUTETA U CPOJHHUX HaJJIex-
HocTu.?2 Vi3 Tor pasJiora ce y NPOIILJIOCTH CMAaTPasIo Jia je ¥ MeTOBEKOBHOM
rpajy fAesoBao Wad JedpeHCcOp LMBUTATUC WM NaTep LKUBUTATUC, LITO je
OCIIOPEHO TEK y HOBHje Bpeme.?

5. AEPEHCOPU-EKANLIN HA UCTOKY O VI BEKA

Y toky V u VI Beka HacTynajy 3HauyajHe NpOMeHe Yy OpraHu3aldju U
npupoju rpagosa (Haldon 2003, 94). [lonuTuyke U ApyLITBEHE MPUIUKE
YIJABHOM Cy YCJOBUJIe TYOUTAK NMOJHUTHYKe, EKOHOMCKe U QpUCKaIHe He3a-
BUCHOCT rpajioBa. Mi360p 3BaHMYHHKA KOjU CYy UMaJIM YKOPEHEH JIOKaJHU
KapakTep, [IOIyT KypaTopa ¥ naTepa LUUBUTATHCA, ofpehuBaJa je, uako mo-

20 OnaeHO MOCTOjU MUILJbEHE /1A je Ha Kpajy V Beka JepeHcop NoCcTao 3BaHUIHUK
Ha 4esy rpaza (Jones 1964, 208).

21 Kako Mapretuh HamoMume, Ha 0BOM MecTy plebs He 03HauyaBa 1le0 HapoJ,

Beh yryiefiHe Jbyzle BaH KypHje, 0f, KOjuX je Moryhe Jia cy HeKH 4JlaHOBHU KoJlerdja
(Margeti¢ 1985, 111). UuTepecaHTHO je fja ce u3ocTaBsba enuckon (Laniado 2002,
173).

22 O Hag/IexHOCTH Cy 3a6e/IeXeHH TOCI0BH Y BE3H €A jepeTULMMA, HA0PYKAHeM,
HanymTeHoM genoM (Curchin 2014, 283).

23 Teopwujy je mocrasuo Claude (1969, 135), a ocopuau cy je Dagron u Feissel
(1987, 210) Taxo wTO Cy y /Ba Masioa3ujcka rpajia IpoHalUuI1 06a NOMeHyTa 3Ba-
HUYHHKa.
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cpe/iHo, leHTpasHa BaacT (Haldon 2009, 96). CiinyaH npolec, Kako KaCHUjU
W3BOp o6aBelITaBa, Jorahao ce u ca gepencopom.?* llap Anacrasuje je yBeo
¢duHaHCcHjcKy pedopMy, Koja ce oryiefiasia y NMOCTaB/bakby LAPCKUX JenyTa-
Ta - vindices (jH. vindex) 1o rpaZiloBUMa, ca 33JjlaTKOM NPUKYI/batba JIpKaB-
HUX AaXOMHA U HaJiIVieJaba rpajckux ¢uHaHcuja (Jones 1964, 457; Claude
1969, 109; Laniado 2002, 27 sqq; Haldon 2009, 96; cf. Frakes 2001, 193). ¥
rpaZiloBMMa Cy JIEKypHje Wi HecTasle UM Cy ocTalle 6e3 yTUlaja Ha u36bop
HeKaJlalllkbUX JIOKAJTHUX 3BaHUYHUKa (Saradi 2006, 157).

Kao saumrruTta rpabaHa koju ce Hahy y cIopHUM cUTyauujaMa, U TaKBYy
noMoh nmpuxBarTe, J1eJI0Bao je rpaJicku envckon. Mako Huje mocTojaso 3a-
KOHCKO yTeMeJ/beHe Ha OCHOBY KOjer 61 eNUCKONM UMaJH YJI0Ty Y IPaficKoj
ynpaBu (Haldon 2009, 97), HekoJIMKO BeKOBa YHa3a/, MPaKTUKOBAJIO Ce J1a
cacaywaBa enuckon (episcopalis audientia), mTo je u 6UJ0 MpeaMeT Lap-
ckux KoHcTuTynuja IV u V Beka. [IpBu myT je 3abesiexkeHO Yy 3aKOHO/AB-
cTBY napa KoHcTaHTHHa Ja (CBETOBHH) CcyJMja Mopa Jla OCTaHe MacuBaH y
CIy4ajy Zia jeflaH mapHUYap KeJd Ja HBeroB CJy4yaj OyZe pelleH 1o MpaBU-
JuMa xpumhaHcke Bepe.?® Ha mpecyay emMCKOICKOT CyJa HHje IM0CTOojalio
npaBo xanbe (CTh I, 27, 1). Taj cucreM, o MUI/bEY HEKUX ayTOpa, Koje
ce YMHHU ONpaBJaHUM, IPETPIEO je APACTUYHY NIPOMEHY 3a BpeMe Bjaja-
BUHe Opahe-1apeBa Apkajuja u XoHopuja. [Ipema 3akoHy cauyBaHoM y C]
I, 4, 7, 6uio je moTpe6HO Jla ce 0be cTpaHe ycarjace Jia Cop U3HeCy npej
eMUCKOIIOB CyZ, Koju je y mo3unuju apéutpa (Frakes 2001, 2006-208), a
npecysa, 4Mje ce U3BplIeHe NMOCTHXKEe MOCPeACTBOM jaBHONPABHUX TeJa,
o06aBe3yje caMo CTpaHKe Koje ce Jo6poBoJ/bHO ycarsiace Ha Taj dopym (CTh
I,27,2 =C(] ], 4, 8). Y ucroM nepuojy ce rpenusupa fia ce Ha en1CcKONOBOM
CyAy pelllaBajy CIOPOBH LipKBeHe, aiu U Apyre npupoge (CTh XVI, 11, 1).
Moryhu ratio legis 3akoHOJJaBCTBA Koje o6pahyje TeMy emUCKOMOBOT Cy/a
JIeXKH y pactepehemy CyACKOr CHCTeMa, TUM IIpe LITO je UCTOBPEMEHO ca
CTBapameM Cy[CKHX HaJJIeXXHOCTH JedeHcopa. Enuckonos cypn je 6uo jo-
6po 3aCTyI/beH Y NIPaKCH, ¥ 106a Ka/la HeMa MHOI'0 CBe/l04aHCTaBa 0 aKTUB-
HOM JleJioBamby Aedercopa.?

24 Bugern, none (JN XV).

25 (CTh 1, 27, 1). Y Haynu ce BoAu/Ia Ae6aTa 0 TOMe Ja JIH je IOTPe6HO Aa ce 06a
IapHUYapa ycarjace y Toj )KeJbU WM caMo jefiaH napHu4ap, Ppejkc 3actyna Apyro
IIOMEHYTO MUILLJberbe (one-sided provocatio) v nmogynupe ra ca Constitutio Sirmondi
1 (Frakes 2001, 200-201).

26 pacmpocrparmeHocT fgedeHcopa y MamMpycHMa He TMPATH [[apCKO 3aKOHOJAB-
ctBo. Ppejkc unak ucrtuye 75. KaHOH noMecHor ca6opa y Kaprarunwm, us 401. ro-
JIMHe, Yy KOjeM ce, IpeMa beroBoM MUIL/beHY, U3paXkaBa NoTpeba 3a gedpeHcopuMa.
AyTop TymMauu Jla ce KaHOH OJIHOCH Ha CBeTOBHe JedeHcope, a He [IpKBeHe, HAKO
II0CTOje U cynpoTHa MUll/bewa (Frakes 2001, 181-183).
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Y VI Beky NOHOBO pacTe 3Ha4aj jeJHOr acleKTa Cy[CKOr CMCTeMa, Haller
eKJHuKa WM JedeHcopa, 3alITUTHUKA rpabaHa. [IpBoGUTHO ce mojaBJbyje
Ha noueTkKy croJieha, y napckom 3akony u3 505. rogune (C] I, IV, 19). llpema
TOj KOHCTUTYLHjH, JIULA KOja JKeJle Aa Oyay u3abpaHa 3a AedeHcope, a Koja
Mopajy Aa 6yay xpumthanu,?’ najy cBedany usjaBy (sub gestorum testificatione)
npen enuckonoM. O u36opy JmLa 3aTUM OAJy4dyje rpajicka eJnTa, Kojy YhHe
eNuCKoI, KJAUpULY, honorati, TOCEAHULIM W KypHjasd, KOjU O TOMe JO0HOCe
JleKpeT. 3aKoH Liapa AHacTasuja 3alpaBO He OJCTyna ojf peliewma u3 409.
ro/iuHe, IpeMa KojeM TeJIo y cacTaBy KJUPa, 3eMJbONOCeHUKA, e[MCKONa U
KypHjasa 6upa yriaegHe pyHKIMOHepe — 3alITUTHUKA rpahaHa, alu U Kypa-
Topa U natepa uuBdraTtrca (Dagron 1977, 20).

Jlo no6a npBUX roAuHa BJaJlaBUHE ljapa JycTuHHjaHa |, kaja je usjara
Hogesia XV - 15. anpuia 535. rojuHe, eKAUIY, 3ajeJHO ca JPYTUM YUHOB-
HUIIMMA, NaJIU Cy V I[apCKy HEMUJIOCT 360r moxJjerne U Kopyniuje. CaudyHa
OKOJIHOCT je 3ajlecusia U CYACTBO, KOje je Taj map Takohe TeMes/bHO peopra-
Hu3oBao (Jlunmwuy 1976, 176-178; Saradi 1995, 165-204). Ycnen 3a0ymo-
Tpeb6a, HoBesa npegBuba cTpore UMOBHUHCKE U TeJIeCHE Ka3He 3a eKJUKe
KOj! YMHE TaKBe HENPaBUJIHOCTH - NoBpahaj 4eTBOPOCTpPYKe BPESHOCTH
NPUMJ/bEHOT MHTA, JOKUBOTHO MPOTOHCTBO U ¢usnuky kasHy (JN VIII).
Y6p3o, 17. jyna 535. roguHe, nap JycTuHUjaH je JOHEO ONLIMPAH 3aKOH O
nedpencopuma (JN XV). CaonmtaBajyhu y He3aZiloBO/bHOM U INPe3PUBOM
TOHY [OTaJallby NpakKCy MocTaB/baka JedeHcopa (3a mpeBoj ofesbka
BuZeTd Annunh 2014), HUXOBO NOCTylalke KoOje je OpKeCcTpUpPaHO BOJbOM
yInpaBHUKA NMPOBHHIMja U HECABECHO Yy OJipXKaBamy TPaJCKUX apxuBa, y
KOHCTUTYIMjU je MpoOMemeH HauuH u3bopa gedeHcopa. Baagap cmatpa
Jla he mpoMeHa HaCTYNUTH YKOJHUKO: a) AedeHCOpH ce Y3UTHY Y paHT Ma-
rucrtpara (apxoHarta); 6) cBakKM yryieAHH rpahaHuH (OeUvOTEPOL), poTaLH-
OHO, Oyzie OUpaH 3a JedpeHcopa, HAKOH LITO MOJIOKH 3aKJIETBY, 110 MPaBHU-
JIy ca MaHZaToM of JiBe roauHe,”® a ako 6yge miaahen, 3a To he mpumaTtu
yobu4ajeHy HakKHaJy; U300p 06aBJbajy eNHCKOI, KJUp U rpabaHu mo6pe
penyTanuje;?° B) u36op notephyje nperopujaHcku npedeKT; ) ynpaBHUK
NpPOBUHIMje He MOXe Jia pa3peuu JedeHcopa ayxkHoctu Beh camo ja Ha
HeroBe MPOIYCTe YKaxKe NpedeKTy.

27 Kako je 3anoBeheHo kKoHcTUTYLHjoM U3 409. roguHe.

28y enustory ce HaBoAM Za je MaHAAT Moryhe IPOAYXUTH joII jeJHOM, y3 carac-
HOCT CBHX U300PHUKA, a/Ik He BUllle 0/ Tora. MehyTuM, HU IPOAYyKethe MaHAaTa 3a
JiBe TOJMHE He CIIpeyaBa To JIMLE Ja Y HapeJHO] POTalUjU IIOHOBO 6yze AedeHCop.

29 N XV, epilogos. Mapretuh y UoAjPews GvTeXOUEVOL, KOjH CE Ha OBOM MECTY

HOMUIY, BUAM NOCeJHUKe (possessores) U3 MPETXOJHUX KoHcTuTyuuja (Margetié
1985, 112).
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Jedencop nobuja kanuenapujy (Bon04c),*° kojy unne nucap (tayvypa@og)
Y ZiBa YMHOBHHUKA U3 KaHIlesJapHje ynpaBHuka (500 taiemta) (JN XV, 3, 1;
Rees 1952, 94-95). Ilo3Hatu gedeHcopu ca Teputopuje Erunra yecto cy
6mn cxonactuny — agBokaru (Rouillard 1928, 156). JyctuHujaHOBOM HO-
BeJIOM 3abparbyje ce mocTaB/barmbe 3aMeHUKa gedencopy (JN XV, 2), nako
je y BHUllIe mamupyca 3a0esieXXHO [JieJIoBamwe JIMIA GVTEKSIKOG, eKJUKOBOT
npeTHoCTaB/beHOT 3aMeHUKa (Rees 1952, 95).

Bogehu 3agatak gedeHcopa 6uJI0 je cTBapame U Bohewme IpaZiCKUX ap-
XUBa 0 06aB/bEHUM PaBHUM TPaHCAKIMjaMa, Koje Cy U Yy IPETXOJHUM Bpe-
MeHHMa GHUJIe y AYKHOCTH THX 3BaHnuHMKa.! Kako Tekct Hogese XV kaxe,
yIOpaBHULM MPOBUHIMjA CY HEPETKO OMeTalu JedeHcope y MpenucUBamby
yUHHEHUX MOCJ0Ba, KAKO Ce YMHHU M3 HAaCTaBKa TEKCTa, paJd CBOT UHTe-
peca, IITO ce cafia cTporo 3abpamwyje. U3 manuposoike rpahe yrBpheHo je
Jia cy nebeHcopU U3aBaIu EKLAPTUPLX (OKYMEHTE KOjU Ce U3/1ajy HaKOH
cBefoYea) U £o@payiopata.’? Y omucy HUXOBOT MOC/AA Hajla3u Cce joIl
HpyKame CBake MOMONM cakyIlJbauMMa Mope3a; 6esiexxermhe He3axBaJHUX U
OHHX KOjU ce TOHAIlajy Ha HempuMepeH HauuH;3® y Havesy Tpeba jga 06-
yXBaTe CBe HaJJIeXKHOCTH MarucTpaTa, OroTOBO Ka/la OHU HUCY MPUCYTHH.
KoHauHo, gepeHcopu UMajy Cy[CKY HaZJIEXKHOCT y CBUM MapHUIIAaMa Koje He
npesase usHoc oz, 300 conupa (Jones 1964, 480; Humphreys 2015, 220) u
JIAKIIMM KPUBHYHUM JennMa (éAa@potepa éykAnuata) (Jones 1964, 480;
Rees 1952, 92). IIpumehyje ce ga je nap JyctuHujan mo3Bao JgedeHcope
yIJIaBHOM Ha HeKaJallbe HaJJIeXKHOCTH.

[IpoMeHe y cyACKOM MOCTYIKY, ocTBapeHe HoBesioM 86, Takohe cy BaxkaH
acneKkT 3aKOHOZAABCTBA Liapa JycTuHHUjaHa. Y HoBesu ce HaBoaM fAa ocoba
KOja eJid Jla IOKpeHe crop, 61/10 MapHUYHU GUJIO KPUBUYHM, Tpeba Aa ce
obpatu npoBuHLMjckuM cygujama (JN LXXXVI, 1), a ako rpajg HeMa cyaujy,
onza gedencopy (JN LXXXVI, 7). Ykosimko To JsuLe He fo6Hje 3a/0BO/bEE
npaBJe Ha NPBOj CTeNeHMIM, MOXe Ja ce 0o6paTH CBOM eIHCKOMNYy, KOjU
he ynytuTy npoBuHIMjcKOT cyaujy (unum gedeHcopa) y crnop, OAHOCHO

30 MIpunuuHo je M3BecHO Aa je KaHIesapHja AedeHcopa/exauka (Bon8o¢ THS
¢kSikiag) mocrojasna u pauuje (Rees 1952, 82, 95).

31y Hosenu 131 us 545. roause, Koja ypebhyje HEKOJIMKO TeMa, TOBOPHU Ce U O
ynpaBUTe/bMMa CHUPOTHIITA, KOjU MPUMaAjy UMOBUHY CHUPOYaAM WM Tpef Oe-
JIeKHUIIMMA WM YIIUCOM y jaBHe apxuBe - y llapurpany kox magister cenus-a, y
NpOoBUHIMUjU Kog AedeHcopa (Miller 2003, 126).

32 [IpeMa TepMHUHOJIOTHjU CX0JMja Bacuinka, £0(Qpaylolata cy UCTOBETHU Ipe-
MHMCH JOKYMEHTa Koju UMajy oapeheHu kapakTep jaBHe Bepe (von Druffel 1915).

33 MlpermocraB/baMo Ja ce jefaH MpUMep TaKBOT MpOHAlIaMka Hanasu y Hosesn
LXXXV, npeMa kojoj fedpeHcopu Tpeba Jja cipevaBajy puU3nuKa JULA Y aKTUBHOCTH
u3paje opyxja.
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OCTBapHUTH KOHTAKT ca mHUM. KoHayHO, ako ce NpaBja He NMOCTUTHE HU
nocpefioBambeM eNUCKOIa, eNUCKOoN y LlapeBo uMe ob6aBelliTaBa CTPaHKe O
HenpaB/Jy Kojy Cy mpeTplieny, a cyauje he 6utu kaxmeHe (JN LXXXVI, 1).
[To goroBopy cTpaHaka cyauje u JedeHcopu MOry U Jia ce 3aobuby, Kaga
ce cjlyyaj U3HOCH 6e3 oJjlarama npeJ ernucKkona, Koju he oHeTH NpaBUYHY
npecyny (JN LXXXVI, 2), Takohe nog npetwom caHkiuje (JN LXXXVI, 6), u
THMe NOIUTeJeTH CTPaHKe YTPOLIKa BpeMeHa. 3ao0ulaxeme cyjuja U Je-
deHcopa, Koje je JONPHUHOCUJIO OpeM M OJIaKIIAaHOM pelllaBaiby CIIOPOBA,
NPOUIMPHUIIO je JOAATHO yJore elyCKoIa y NpaBy U BEpOBATHO BpeMEHOM
UCTHUCHYJIO0 JedeHcope ca 1oJ/ba CyACTBa. TakaB 3ak/byyak HaMehe ce yBHUIOM
y CTame U3BOpa KojUu A0THUUY AedeHcopa U HapeAHUX cToJjieha, y KojuMa ce
HeroBe yJiore JpacTUYHO CMamyjy. MehyTuM, enucKony NpucBajajy v Apyre
nocaoBe - of, Kpaja VI Beka oHU JpKe rpajicke KmUre — gesta municipalia
(Durlait 1982, 73-83).

Y manupycuma VI ctosneha ca teputopuje Erunrta ekJuK ce jaB/ba y
[OCJIOBUMA pas/JIMYUTHUX TpaHa NPUBATHOT M jaBHOI NpaBa - OpayHOr
(motrBphyje 6GpauHe yroBope U JAaje MHUCMO O Pa3BOAY), HacJeJHOr (TecTa-
MEHTAapHOT M HMHTECTATCKOT), YIPAaBHOT, 06JUraloHOr (KOHTPAKTHOT U
ommteTHOT) (meta/bHUje Rees 1952, 93-94). CiuyHa cUTyalHja je U CBe
Jl0 apafCKUX OCBajama, ali U y JJOKYMeHTHMa ca UCTe TepUTOpPHje CBe 10
VII Beka.?* Ha samajy, y rpajoBuMa AIEHHMHCKOT MOJIyOCTpPBa ¥ KOjuMa je
006HOBJ/bEHA TpyKa BJACT, ekAuLU Takohe Aenyjy y VI u VII Beky, kaza no-
cTeneHo HecTajy u3 usBopa (bopogun 2001, 249).

6. NOCNEAHU NOAALU O EKAULIUMA Y BU3AHTUIU

BaxxHO MecTo Koje je ekaumuMa nocBeheHO y 3aKOHOZABCTBY Ijapa
JyctunujaHa | eroBu HacjegHUIM HeMajy. JledpeHCOpH, OJHOCHO E€KIHIY,
He I0jaBJ/byjy ce y MO3HATUM HoBeJsiama napesa JycruHa Il u Tubepuja, of
KOjUX HeKe 3a IpeAMeT UMajy CyAMje W rpajcke marucrpare (apxonre).®
Jedencopu cy, npeMa JycTUHHjaHOBOM 3aKOHO/ABCTBY, UMaJu de iure Haj-
JIEXKHOCT Jia CyZe, Kao NMPBOCTeNeHe Cy[Uje, U CBaKaKo CyJHje 3a CIopoBe
MaJie BpeJHOCTU ToKoM VI Beka, a Moryhe je Jja je To cTamwe NOTpajasio cBe
no npBux gaenenuja VII croseha (Haldon 2009, 269). Collectio Tripartita,
KOMIIMJIAIMja [PKBEHUX ofpefiaba JyCTUHHjaHOBOT 3aKOHOZABCTBA, KOja
je cactaB/beHa BepoBaTHO oko 580. roguHe, oGyxBaTa U oApezde Koje ce

34 3abenexeHn cy ekAUIH 1 Mely KOITCKMM M apanckuM u3BopuMa (Rees 1952,
97).

35 ¢t JGR, no. V, ctp. 7-10; JGR, no. IX, ctp. 15-16 (Buwe, Saradi 1995, 169).
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THYy CIIOpPOBa INpeJ eKAUKOM, onucaHe y JyctuHujaHoBOj Hosesn LXXXVI,
norsaBsbe 7 (Coll. Tripartita III, 1, 3, 5). be3 063upa Ha Taj mozaTak,
CUTyallyja y mpakcH je 6e3 cyMmbe 6ua JIpyradyuja, ITo NoTBphyje crame
y U3BOpUMA.

Huje yTBpheHo Kaja je 3a ciyxby eKJUKa mpecTasia Ja ce Be3yje 6o
KaKBa CYZCKa Ha/lJIeXKHOCT; YHUbEHULA je 1a X Y 3aKOHUKY EkJiora, koju faje
COJINZIaH Iperyiefi CYLCKOr CMCTeMa, HeMa y TUM mnocioBuMa (Humphreys
2015, 87-88). CneunududHo MeCTo y Cy/[CKoj HaaexxHocTu Ekiiore, anu u
Jipyror usBopa (3eMJ/bopaJJHUUKH 3aKOH), UMajy CyAuje dkpoatai, 3a Koje
je Xamdpejc (Michael T. G. Humphreys) npetnoctraBuo ga cy 3ay3enud MecTa
nedencopa (Humphreys 2015, 219).

Y Exksoru ce exauuu, mehytum, mojaBsbyjy Meby ApyruMm ojpenbama
¥ ca jelHOM JpyroM HeKaJalllbOM HaJAJIeXXHOCTH, Kao 3BaHHYHHULU KOjU
y4ecTByjy y Hamaatu ayrosaHor (E. 10, 1, 2). Haume, yKoJHMKO NMpPOTEK-
He JIOTOBOPEHOT pOKa U3 yroBopa o 3ajMy (Saveldg), HAKOH TPU OIOMEHe
JY’KHUKA MoBepuial je opjamheH fa ce 06paTd TaBy/iapy WM eKAUKY,3®
KOjU cacCTaBJ/bajy Npely3Hy jaBHY NHCMeHY NpOLleHy BpPeJHOCTH 3ajloxe-
HUX cTBapu (Gkppfg dnpocia éktiipunoig €yypd@ws). OcHOB Te oapejade
MoXe 6UTH y JyctuHujaHoBoj HoBesu XV, Kako AOKYMEHT KOjU CaJpXKU
NpolLleleHy BPeJHOCTH 3aJioTe, cacTaB/beH OJ TaByJlapa, BEPOBAaTHO MMa
KapaKTep BepoJocTojHe jaBHe ucnpase. [IpucycTBo fedeHcopa Ha ToM Me-
cTy Takohe He U3HeHabyje, YKOJHMKO ce Kao NOPeKJIo oApe/6e Npeno3Ha 3a-
KOHOZIABCTBO Ijapa JyCTHHMjaHa M HeroBUX MPETXOAHHUKA O MHCHUHYAIHjH,
na ce 6enexemwe (Gmoonueldopal) Te MpaBHE pajiibe MOXe pa3yMeTH
Ha Taj HauuH (Burgmann 1983, 207). [lak/ie, 1 mopeJ Tora WITO je y Hay-
uy npuxsaheH cTaB Jia AedeHCOPU HECTajy HAKOH 3aKOHOJAABCTBAa Liapa
JyctunujaHa [, a moce6Ho HakoH VI Beka, npema ojapeabaMa Exisore, ynHU
ce ga cy y VIII BeKky, Mako CBeleHM Ha MUHHUMYM, jOLI YBEK XWUBU TParoBu
HUXOBUX Ha/IJIEXKHOCTH.

O npaBy y HapeJHOM NepuojJy oGaBeLITEHH CMO Ha OCHOBY 3aKOHHU-
Ka JIOHeTHUX y BpeMe BJyaJlaBuHe MakeZoHCKe auHactuje. [lo3HaTt je paj
napa Bacuinja u weroBux HacjiefHUKa Ha cpehuBamwy NpaBHe TpaAuliuje
Y 00JIMKOBamwy HOBOT CUCTeMa. Y OKBUDPY THUX Halopa JOHETH Cy 3aKOHH-
uu Emanarore, [IpoxvpoH u Bacuiuke, Koju, MehyTHUM, UMajy pasJUUUT
KapakTep (0 HUXOBOj npupozau AetabHUje Fogen 1998). U3 Tor passora
He 4yAM LITO je y BacuinkaMa Ha MHOTMM MeCTHMa Ipey3eTo NPeTXO0AHO
3aKOHO/]ABCTBO Koje ce TU4Ye eKJWKa — mpeys3eTa je y neaunu JN XV (B. |,

36 JI. Mapretuh npeBogu exauKa kao npokousyna (Margeti¢ 1980, 70), ucnpaBHo
kog Byprmana (Burgmann 1983, 207).
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VI, 18), kao u mojeguHe Apyre oapejbe Koje cropeaHo ypeDhyjy MoJioxaj
ekauka (B. 1, VI, 22, 7). Onpenbe o exaunuMa HUCY NpeAMeT HU MJabhux
HM CTapUjux cxojvja Bacuimka, IITO MOXe [ja TOBOPHU O TOME /A je eKAUK
Wi paMuIMjapaH U MPUCYTaH, MaKap Ha OCHOBY CBOT IIpKBEHOT MaH/aHa,
WJIM NOTNYHO HeaKTyesaH. 3a pa3JiuKy of, Bacuiuka, y [IpoxupoHy Hema
nojaTaka o Toj Cay»6H, ok cy y EnaHarorama, YMHU ce, CBECHO UHTEPIIO-
JIpaHa MecTa y KojuMa je eKJJUK NPeTX0JHO GUTypHpao. JelaH oJf U3BOPA,
YHjU je TeKCT OpUTHMHAJHO 3aApxkaH, jecte JN XC, norsaBsbe 5, y Kojoj ce
Jlaje yIYTCTBO 3a cac/yllaBakbe CBeJIOKA YMja je MPOBUHIIMja TPeOUBaTHII-
Ta pas3/IMYUTa OJf MecTa MOoJHOoLIema Tyx0e. TakaB CBeJOK MOXe ce caciy-
1IaTU y CBOjOj NPOBUHLMjK NpeJ, yIPaBHUKOM NMPOBUHIMje WA €KJUKOM
(mapa tolg dpyxovow 1j toig €kdikolg) (Emav. XII, k0’). CagpxkuHa Hosese
nojiesbeHa je y ABe oapenbe Enanarora, X1, ke’ u X1, k0’; y npBoj, komnu-
JIATOp MOTIIYHO M30CTaBJ/ba IOMEH €K/JMKa a 3a/jp>KaBa ynpasHuKad, 10K ce y
Zlpyroj oapenbu BepHo npeHocHu TekcT HoBese (cf. Santos, Javier, Codofier
2006, 332 fn. 175). Penenuuja Tek noHeke ojpenade, U Mopej Tora LITO je
nprMapHa HOBeJla JyCTHHUjaHOBOT 3aKOHOZABCTBA O eKAUIMMa IIpey3eTa y
[eJIMHU Y MaKeJJOHCKOM 3aKOHO/IABCTBY, UIIAK TOBOPU O TOME Jia je Cay»x6a
,rpahbaHCKUX, CBETOBHUX €K/IMKa IaJa y 3a60paB WJIH je, IOHajMakbe, y IPo-
ecy HecTaHka u3 npakce.’’

CepujoM HoBUX 3akoHa nap Jlas VI Myzpu je peBunpao npaBHU CUCTEM
(Bugetu Lokin 1994, 84). ToM npuJUKOM, JOHETA je U OJJIyKa O YKUAAY
IpPaZICKUX CKYMIUTHHA, KOjy je MpaTHJIo U OAy3UMambe Jasber npaBa nu3bopa
MarvcTpara 1 ApyTHux rpaJickux 3BaHUYHMKa, Koje he, HaZla/be, OCTaB/baTH
uckspyduBo nap (LN XLVI; LN XLVII). ¥ nucrama koje 6GeJiexxe MpUCYCTBO
JoctojancTBeHuka TokoM IX-XI Beka (Oikonomides 1927) HeMma ekzuKa,
M3 4era ce 3akJbyuyje [ia 0Jf TUX 3BaHWYHHUKA HUCY HACTAIM UCTOMMEHHU
JIOCTOjaHCTBEHUIM HUTU KaHLejapuje. Jou je of mpouwior croJieha mo-
3HATO Ja je rpaj XepcoH Y»KMBao HU3BeCaH olcer ayroHomuje y IX Beky
(Alekseyenko 2012, 61), kaza je o6saacT 6usa y CTaTycy apXOHTHje, Ipe
yBohema TeMaTckor cucteMa (netasbHuje, liBeTkoBuh 2017, 150 u name).
HecBakugaummwiu je gorabaj npoHasnasak nedarta ekauka Hukudopa, rpaa-
CKOr 3BaHWYHMKa XepcoHa (AsekceeHko 1996, 155-170), koju cy jgarto-
BaHU Yy Kpaj X mau nodertak X Beka (AsiekceeHko 1996, 162; Seibt 2013,
192). Hako je omaBHO |. Pepsiyra mojaBy apxXOHTHja AOBOAWO y Be3y ca
rpaJickuM MyHULUNUjanHUM ypebeweMm (Pepayra 1953, 89-90), a apxoH-

37 McrospemeHo, moCToje MOAALY O AJIATHOCTH LPKBEHUX eKAHMKa, YMjH je 6poj
y LpkBu CBete Coduje oapehen jomr Hoeenom napa HMpaksuja (Konidaris 1982,
[); Takobe, joi U3 paHOBU3AHTHjCKOT NMepHUO/A CAYyBaH je U MeyaT TOT IPKBEHUX
JlOCTOjaHCTBEHMKA. https://www.doaks.org/resources/seals/byzantine-seals/BZS.19
47.2.537, nocnenwu npucryn 15. jyna 2021.
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Te ca gAedeHcopuMa (ekAuLMMa), He MOXKe ce pehu ma cy apxoHTH, Koju
cy 3abesiexxeHU y XepcoHy, 06aB/baiu QpyHKIHje eKAHKa, LITO Ce M0jaBOM
CKopallmer oTKpuha eKZMKOBHUX IedaTa cacBUMM ofbanyje. CMaTpa ce ga
Cy JIOKaJHU QyHKIHOHepHU XepcOHA JeJ0Baid BEpOBAaTHO Kao MpeJCTaB-
HULW HEKaJallibe Xa3apCKe eJIMTe, NIa Ce NMOCTaB/ba 3HAK NMHUTAmka y BE3U
ca MoryhuMm cnenu$uYHOCTHMA y HUXOBHUM NpoPeCcHOHaJHUM 33JaLlnMa.
Y TOM CMHC/Iy TELIKO je HacJAyTUTH OICET JeJaTHOCTH eKJUuKa-AedeHcopa
Ha Kpajy IX nnu noyetkoM X Beka y XepcoHy. [IpOBUHLIUjCKHU CY[CKHA CUCTEM
TOT Nepuoja je pesatuBHO no3Hat (Magdalino 1994, 93-116; Saradi 1995,
173; Morris 2013, 335-345) u y vheMy HeMa TUX 3BAHUYHUKA, T€ CE€ CYACKe
Ha/IJIeXKHOCTH MO3HUX eKJAHMKa MOTY CacBUM HUCK/bydHUTH. Taj 3ak/bydak ce
Beh HaMmehe U ucTpakMBameM Ha Bek cTapujoj rpahu Exiiore.

7. 3AKJbYYAK

llapcTBoO ce acHHXPOHO MeHaJlo, a eK/AMK je joll jeZlaH JjoKa3 TOT mpoljeca.
UcTpaxkuTu c1aby ¥ rOTOBO HEBU/JbUBY TAUKYy NpeJsiacka MPaBHUX MOCJI0BA
KOjU Cy OWJIM Y HaJIJIeXKHOCTU CBETOBHUX €KJMKA Yy JAOMEH IIPKBe MOXK/a
jecTe myToka3 3a nmpenu3HUje ogpehruBambe MOMEHTA HeCTaHKA CBETOBHHUX
eKJIMKa ca MoApyyja yipaBe, CyACTBa U IrpahaHCKOT NpaBa, Koju je Ao caja
cMaTpad yriiaBHoM VI v VII BekoM. Kako cmo BUJ e, U3BECHU]E je Ja je ped
o VIII, na yak u IX Beky, Te fa je Taj npouec, Ha HUBOY LeJjior LlapcTBa, kKako
yKa3yjy nedaTy XepcoHa, noTpajao 1 A0 X Beka.

JlONIpUHOC y CJI0’KEHOCTHU H3Jlaraka OBe TeMaTHUKe Jaje U IOCTOojame
eKJie3reK/IMKa, U3BOPHUX 3aCTYNHUKaA — 6paHUTe/ba LIPKBe, a KaCHUje cTall-
HUX 3BAaHMYHHUKA, KOju cy Beh y 3aKOHOAABCTBY Liapa JycThHMjaHa | 1o6uiu
Yy HaJJIeXXHOCT IpeiMeTe CBETOBHOI NpaBa. HecTaHKOM CBeTOBHUX eKAM-
Ka, eKJe3ueKAULH IOYUHY HeTayHo Ja ce [0XUBJ/baBajy Kao HeKaJallbU
[JIaBHU aKkTepH JyctuHujaHoBe HoBesie XV 1 Mehy yyeHUM JbyAuMa; Ha Taj
HAYMH je ¥ YyBeHU KaHOHUCTA Teogop BascamMoH TyMauuo Taj 3akoH U3 VI
Beka. Ta TepMHHOJIOLIKA U MOjMOBHA KOHdYy3Hja CUT'YPHO je yyecTBOBasa
y 0GJIMKOBamly ekJUKUOHd, CyZia HacTajor y CIOMeH Ha Lapa JycTUHHjaHa
I, xoju je 3acenao nmpu lipkBu Cere Coduje y Llapurpaay, kako cayyBa-
HU u3Bopu noueB of XII Beka cBefgode. Y cactaBy eKAWKHOHA GUIH Cy
JIOCTOjaHCTBEHULM eKJWLH, eKJe3UeKAULM U CyAUje, a CBpXa My je 6uja
yIpaBo 3alITUTA YIPOXKEHUX.
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NMPABHE, COL4HJAJIHE U ETUYKE UMITJIMKALNJE
EANTOBAHbA XYMAHOI TEHOMA [TPUMEHOM
TEXHOJIOTHJE CRISPR/Cas9

Omkpuhe mexHosozuje CRISPR/Cas9! npousseo je pesoayyujy y XyMaHoj
MeduyuHu, 3602 docmynHocmu, epeKmugHocmu U HUCKUX MPOWKO8a, YuMe cy
omeopeHa 6pojHa numarsa. C 063UupomM Ha Mo da NpUMeHOM me mexHo/102uje
MoxcemMo da npozpamupamo ceojy 6ydyhy deyy u da 3Ha4ajHo nPoOYyHCUMO Hcu-
80MHU 8eK, NOCMAB/bLAMO numarse da AU mo mpeba da donycmumo. [loaazHa
0CHO8a NpedMemHOo2 UCMpaxcusarLd je odpehusarse epaHuya npasHe donyu-
meHocmu, 00HOCHO emu4ke onpasdaHocmu moz nocmynka, caz/n1edasarbem
caspeMeHUX NpPAasHOMEOPUJCKUX CMAHOBUWMA, emu4Kux epedHocmu U
dpywmeeHoz 3Hauaja. Y pady ce npuMeHoM HOpMAMUBHO2, KOMNapamugHo2
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idn.org.rs.

sk
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Pap je nanucan y oksupy Ilporpama ucrpaxuBama MHCTUTyTa ApyLITBEHUX
Hayka 3a 2021. roauHy Koju noApxaBa MUHHUCTApCTBO NPOCBETe, HAYKe U TeXHO-
JIOLIKOT pa3Boja.

L Clustered regularly interspaced short palindromic repeats (CRISPR/Cas9) npez-

CTaBJ/ba TeXHOJ’IOl"I/ij rpynvucaHuxX KpaTKUX NaJUHAPOMCKUX IIOHaBJ/baka C peoB-
HHUM UHTEpBaJIMMa.
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U coyuo/a10WKo2 Memoda aHaausupad ymuyaj pazeoja 6uomexHo.Jiozuje, y KoH-
mekcmy 2eHemMu4KuUxX UHMeps8eHyuja, Ha pededuHucCare pe2yaAamopHoz OK-
supa. KpumuuHo caznedasarbe y KOHmMeKCMy npagHo2 HOPMUPAarLa 2eHemuu-
KUX UHMepe8eHyuja Ha zepMuHamusHum heaujama, me 3adogosverse uHmMe-
peca ceux yyecHuKka, depUHUCAHO je KO OCHOBHU npedmem UCMpaxcugarsd,
Koju he 6umu pasmampaH CXO0HO XOJAUCMUYKOM NPUCMYny 0CMeapusdrby
/bydcKuX npasa.

KibydHe peun: Edumosarse xymaHoz eeHoma. — TexHonozuja CRISPR/Cas9.
- IlpasHe umnaukayuje. - Emuuka onpasdavocm. — /lpy-
WwmeeHu 3Ha4aj.

1.yBOA

WMajyhu y BuAy Hay4HM Nporpec y MeJULHMHH, GUOJIOTUjU U FEeHETHULY,
NUTambe NpaBHe 3alITUTE OCHOBHUX JbY/CKUX BPELHOCTH, Kao LITO CY KH-
BOT, T€JE€CHU UHTETPUTET, JbYJACKO AOCTOjaHCTBO W NPUBATHOCT, NOCTaje
cBe uspaxenuje. [I[paBHo ypehemwe eauTOBaka XyMaHOT T€HOMa, Kao jeiHe
dopMe reHeTHUYKOr HCTPAKMBAa, NPUOPUTETAH je 3aXTeB U3 BHULIE pa-
3jiora: fa 64 ce UAeHTUDUKOBAIM BPEJHOCTH U UHTEPECH KOje MpPABHU
NopeJilak HACTOjU Aa 3alITHUTH, Aa GU Ce CIpeynsie NOTEHIUjasHe 3JI0yIO-
Tpe6e 1 pomnurcase CaHKLK]je 3a KpLIekhe NPaBuJja, y Be3u ca IpUMeHOM HO-
BUX TeXHOJIOTHja, KakBa je TexHoJsoruja CRISPR/Cas9 (Kuaju Tatuh 2006,
24-25).2

Y npefMeTHOM HCTpPaXKUBamy Ce MOJAa3u Of, NUTama Ja JHU 3alUTUTa
JBYZICKUX MpaBa UMILUIMLMpPAa OTpaHUYEHe, OJHOCHO yCIOpaBamke Hay4YHOT
nporpeca, WM NaK JONPUHOCH MOJCTHULAKY W HPOMOBHCAHKY HAYYHOT
HampeTKa Ha Mo/by OUMOMeJULMHE U TeHeTHKe. [eHeTHYKe TeXHOJIOTHje
nonyT CRISPR/Cas9 pnajy HeBepoBaTHa obGehamwa, anu mpejcraBibajy U
3actpauryjyhe uzasose. [la iu npumeHa CRISPR/Cas9 Ha /by ckuM eMGpHO-
HHUMa MOXKe OMTH KJM3aB NYT Koju he HaBeCTH UCTpaXkuBaye Jia ce yK/by4e
y Hebe30e/jHy, HEeTUYKY U HeMeJMIMHCKY ynoTpeby TexHuke (Furrow
2017, 38)? C TuM y Be3H, eIUTOBamhe XyMaHOT T'eHOMa cmaja y ropyha
NMTamwa 3alITUTE JbYACKUX IpaBa U OCHOBHUX C1060/3, JOCTOjaHCTBA, UH-
TErpuUTeTa U UJEHTUTETA JbYJCKOT 6uha. PasmaTpajyhu moryhHocT v mupy

zy HAy4HOj U CTPY4YHO] JINTEPATypH Ce, OCUM TEPMHUHA eUTOBamke reHOoMa, KO-

pHUCTe U APYTH TEPMHUHHU 3a OGjalllbeibe U MPEBOJ, TEPMUHA ‘€JUTOBakbE, MOMYT:
ypebemwe, MogudHKanyja, MaHUIYIAlM]ja, HONPaB/bakbe WIHM IPeHaYehe reHoMa.
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pacnpocTpambeHOoCT MPUMEHE eIMTOBaba XyMaHOT TeHOMa, HEYIIUTHO je Aa
he nmanekocexxHe MMIIMKalMje GUTH HecaryieAuBe. Hucy cnopHe mpeaHo-
ctu TexHosioruje CRISPR/Cas9 3a 106po6uT YoBeyaHcTBa Beh MoryhHocTH
Jla KpUMHHAJIY, OUOTEPOPUCTH, OJJMETHYTU PEXKUMU 3JI0yNOTpede HOBE
TEXHOJIOTHje C 003UPOM Ha TO Jla He MOCTOjU a/leKBaTaH PEryJaTOPHU OK-
Bup. Hanpegak y o6sacTuMa 6uoMe/JUIIMHE U TeHETUKe Hehe J0BeCTH caMOo
Jlo 6POjHUX €TUYKHUX MpobJieMa M 3alITHTe MpuBaTHOCTH Beh he mocneru-
TH U KpUMHUHa/IHE aKTUBHOCTH.

Y npakcu ce y4ecTasio MOCTaB/ba MUTame LITA je AONYLITEHO Yy JOMEHY
reHeTHYKOI UCTPaKMBakbha Ha YOBEKY KAaKBO je eIUTOBabe reHoMa, a 1ITa
je 3abpameHo. Tpeba HAIOMEHYTH [ia je TO MUTAE U IPABHO U €TUYKO, Te
Jla mo/ijiexe NMpaBHUM U eTUYKUM HopMmaMa (Kuaju Tatuh 2012, 27), anu u
colMjaJiHoO, 1a Cy W JIpyLITBeHa CXBaTamba 0/, 3Hadaja 3a ypehuBame Te 06.1a-
ctu. C TUM y Be3y, IJWJb PaJia je [ia ce yKake Ha HEONXOJHOCT HOpPMHUpamba
rpaHylla MpaBHe JONYyIITEHOCTH, Y3 NPETXOAHO carje/ilaBalkbe eTHYKe
ONPaBJaHOCTH U APYIUTBEHOT 3Hayaja MpUMeHe MOCTyIKa eAUTOBama re-
HOMa, aHaJIM3UpambeM TPeHYTHUX A0CTUTrHyha y Toj 06/1acTh Hayke. PoKyc
je Ha MOCTYNKYy eJUTOBalkha XyMaHUX repMHUHATUBHUX, OJJHOCHO PENpPOAYK-
TUBHUX hesnja, 6yAyhH Aa je y NUTamwy pafuKalHa MeTO/a KOjoM Ce Meka
JHK eM6proHa, 0JTHOCHO raMeTa, KOjoM Cce He Memajy caMo ocoOuHe hesuja
Beh ce yTu4e U Ha reHeTUUYKO Hacsnehe 6yayhux reHepanuja. C fpyre cTpa-
He, eZlJUTOBame hesuja TKUBA, OJJHOCHO COMAaTCKO €JJUTOBame, Hehe OUTH
npeAMeT aHa/lM3e jep je TO MeToJa KOojoM ce JeJyje HA TauyHO ofpebheHe,
Beh popmupaHe hesnuje TKHMBa, 6€3 UKaKBOT yTHIIaja HA TOTOMCTBO. Hanme,
HCTpaXKMBaka Cy MoKasaja Ja eJUToBame repMUHATUBHUX hesuja Moxe
Jla yTH4Ye Ha UMYyHCKH OJFOBOP MOjeIMHILA, JOK CY in Vivo Hay4HHU OIJIe[H Y
KOjUMa je MpUMeHUBaH MOCTYIAaK eUTOBakba COMAaTCKUX hesvja nmokasaau
3a/10BoJbaBajyhe pe3ysnTaTe, 0JHOCHO GUJIM Cy Y CKJIAJy ca 0J06peHUM mpo-
TOKOJIOM CnipoBoherma KIMHUYKUX ucnuTuBama (Rangel Gongalves, de Melo
Alves Paiva 2017, 369).

HakoH geduHucawkba TexXHOJIOTHje eAUTOBama xymaHor reHoma CRISPR/
Cas9, yka3uBamweM Ha HeH 3Hauyaj U MpHUMeHy y 00J1aCTH MeJULUHE U re-
HeTHKe, OCHOBHA NPaBHOTEOpHjCKa NMUTama e€JUTOBakba MepMHUHATUBHUX
hesuja 6uhe carynefjaHa y KOHTEKCTY YHUBEP3aJHUX €TUYKUX BpeJHOCTH U
YCBOjeHUX APYIITBEHUX KOHBeHIHja. To, HApOUYUTO, y OKBUPUMA JJOMUHAHT-
HOT XOJINCTUYKOT ¥ UHTErpaTUBHOT NPHUHIMIIA Y OCTBAPUBaMY U 3alUTHUTH
OCHOBHUX JbYACKHUX IPaBa, Y3 NPUMEHY MYJITHAUCLUIVIMHAPHOT NPUCTyNa
npejMeTy UCTPaKUBaba.
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72. NOCTYNAK EAUTOBAHA TEHOMA NPUMEHOM
TEXHOJIOTUJE CRISPR/CAS9

EquToBame JbYACKOr reHoma® mnpumeHoM TexHosioruje CRISPR/Cas9
noapa3yMeBa Iu/baHy uaMeHy oapebene cekBenne JJHK y »xuBoj henwnjy,
Koja ce CHpPOBOAM TaKO IITO Ce Jeo IeHeTHYKOr MaTepHjaja Hcella Ha
TayHo yTBpheHoM Mecty. Texnosioruja CRISPR/Cas9 (Clustered regularly
interspaced short palindromic repeats), 0oAHOCHO IpynucaHa KpaTKa MaJuH-
JpOMCKa IOHaBJ/bakba C peJOBHUM UHTEpPBaIMMa, pa3BujeHa je 2012. rogune
Y MMEHOBaHa je npeMa NPOTEeMHY KOjU ce KOPUCTHU 3a ucename JaHua JHK
(Rodriguez 2016, 1). [IpBo6uTHO, TexHoa0rHja CRISPR/Cas9 je npumMemeHa
Ha 6aKTepHjaMa, Kao J1eo aJJallTUBHOT UMYHCKOT CUCTeMaA Koju GaKTepujama
omoryhaBa 3amTuTy off HBa3uBHUX cTpaHux JHK, kao mTo cy 6akTepuo-
¢dare (Khatodia et al. 2016, 2). ¥ mehyBpeMeHy, y TpakcH je youeHa aKTUBHA
IpHMMeHa Te TEXHOJIOTHje y CTBapamy M NPOU3BOJKbY HOBOT THIA FeHeTHY-
KU MOJHQUKOBAHUX yCeBa, 6U/baKa U XKUBOTHIbA, KOjU He OU GUJIM TpaHC-
reHeTHYKH, OJHOCHO y HbUX ce He 6U uHkopnopupanaa JHK gpyrux opranu-
3ama. [IpumeHa TexHosioruje CRISPR/Cas9 omoryhaBa aHa/insupame yjaore
reHa y hesujama cucapa npeMHayemeM reHoMa, 0JHOCHO KOPpHUTOBambeM re-
HeTHYKe MyTaljdje oJroBOpHe 3a HaciaegHe 6oJiectu (Doudna, Charpentier
2014, 1077).* HakoH TpH rofiuHe MUMILIEMEHTHPAKA, TPyIa KUHECKUX HC-
TpakMBada npuMeHusa je meroxposorujy CRISPR/Cas9 y xymaHoj Mmegumu-
HU. TuMe je TpacupaH NyT 3a JUjarHOCTUKOBabe, IPEeBEHIIU]Y U Jeyerbe 60-
JIeCTH HOBOM TEXHOJIOTHjOM, Koja He caMo Jia je ebukacHa Beh je U jepTrHa
v npucrynadsa (Polcz, Lewis 2016, 413).

['eHeTHYKa UCTpaXKUBakha NONYT €AUTOBAkba XyMaHOT TeHOMa PasJvKYyjy
ce 0OJi CBaKOJHeBHe MeJHMLMHCKe NpaKce, jaBHOI 3JpaB/ba U JAPYrux 06-
JIMKa 3JpaBCTBeHOr 30pUibaBarba yCMEpPEHHX Ja HeloCcpeJHO JONpH-
Hecy 3/lpaB/by NojeJMHANA WM ApywTBa. CXOAHO TOMe, UCTPAXKUBAYU U
3/IpaBCTBEHO 0CO6Jbe KOje yyecTBYyje y MOCTYIKY efUTOBama reHoMa oba-
BE3HU Cy Jla LITUTE XKUBOT, 3[paBJbe, AOCTOjaHCTBO, UHTEIPUTET, MPABO
Ha camoozapehewme, NPUBATHOCT U IMOBEP/HUBOCT JHUYHUX HHPOpMaIuja
nanyjeHaTta Kao cyb6jekaTa ucTpakuBamwa (Kinaju Tatuh 2012, 25).

3 EauToBame Jby/JCKOT reHOMa je IpolLiec IpoMeHe reHa noMohy Hay4HHX MeToja

ca L[UJbeM Jieuermwa UM clipedyaBama 6osiecTU (the process of changing genes using
scientific methods, in order to cure or prevent disease). https://dictionary.cambridge.
org/dictionary/english/gene-editing.

4  Emanyen Ulapnantje (Emmanuelle Charpentier) u llenudep A. Jlayaxa
(Jennifer A. Daudna) fo6uTtHune cy Ho6esnoBe Harpaze 3a xemujy 3a 2020. roau-
Hy. Harpazsa uM je fofe/beHa 3a pa3Boj MeTo/ie MOAHGUKOBaka reHoMa IPUMEHOM
TexHosiornje CRISPR/Cas9.
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[lu/baHO eAuTOBamkbe TeHoMa® y XyMaHOj MeJUIMHUA KOPUCTH ce 3a Ha-
peAHy reHepanyjy *e/beHUX eHJoreHux Mogudukanyja, nonyT nopemehaja
reHa, /i0/ilaBamba WM KopeKlyje jeJHOT WM BUlle CllellUPUIHUX reHoMa y
npekuHyToM JaHy JHK, ynoTpe6om mpusiaroheHUx KpeupaHUX HYKJIeO-
tuza. [lpumeHoM TexHosioruje eauroBama reHoma CRISPR/Cas9 mocrano
je cacBMM U3BOJJBMBO ,M3pe3aTH” MyTHPAHU F'eH U 3aMEHUTH Ia 3/ipaBUM.
[Tocpenu je TexHOJIOTHja Cllajakba reHa, Koja MoApa3dyMeBa MoAUDUKOBaE
reHeTHYKOI MaTepHjajia OpraHu3Ma paAu INpPOMeHe WM M060JbLIakba
eroBux kapakrepuctuka (Furrow 2017, 34). Tume je orBopeHa MmoryhHocT
u3jedyera MHOTHX 000J/b€Ha, Kao LITO Cy MUTOXOHJpPHjcKa 060/bema, U
no6oJbllakba penpoAyKTUBHUX MOTyRHOCTH y cUTyalMjaMa y KojuMma Ipe-
MMIJIAaHTallMOHA TeHeTHUYKa JjarHo3a U BaHTeJiecHa omoama (PGD-IVF)
HUCY NPUXBAT/bUBU U3 MeAUIMHCKUX WM JUYHUX passora (Furrow 2017,
36). Takohe, ynmoTpe6oM Te TEXHOJIOTHje Y XyMaHOj MeJULIMHU oMoryhuo 6u
ce HOpMaJslaH »XMBOT 0co06aMa ca Pa30pPHUM KOHTeHUTa/JIHUM 0060/beHbUMa,
nonyT MuuuhHe auctpoduje, ayTOUMYyHUX 60JieCTH, XaHTHUHITOHOBE
xopeje, omrehema BuJa U cayxa. Y MehyBpeMeHy, HAydYHUIIM HAcToje Ja
nomohy meToze enutoBama reHoma CRISPR/Cas9 cnpeue u apyre HacsiejHe
6osnecty, nonyT JuimeHoBe (Duchenne) mumuhne auctpoduje (Kanunuh
2019, 4). MehyTum, KosMKe roJ, 6uJie NpeJHOCTH YyIoTpebe Te TEXHOJIOTH]e
y XyMaHOj MeJMIMHU (CnpedaBamy Hac/JeAHUX 000/beHbA), Ba/basio 6OHU
ucrahu fAa cy mMoryha Hexe/beHa M HeNpeABHJ/bUBA [IejCTBA, C 063UPOM
Ha TO /i@ je NOCTYIKOM eJUTOBama reHoMa Moryhe IpeHeTH HeXe/beHe
MyTallyje Ha HapeJHa NOKoJiewa. Y MPUJIOT TOMe, HAaBOAUMO CJy4aj KOjU
je M3a3Bao naxkwy CTpy4yHe U onuite jaBHOCTU 2018. rogune. Haume, kuHe-
CKM Hay4yHUK Xe JaHKyH je, 6e3 M3pa3uTe NoTpebe 3a JedyewmeM ofpebheHe
60J1eCTH, y TajHOCTH CIIPOBEO NMOCTYNaK eUTOBalba XyMaHOT TeHOMa Te Cy
pobeHe npBe 6e6e ca MOAUPHUKOBAHUM I'eHHMA, KO/ KOjUX je U3MeHEeH Ipo-
TeWH - peLenTop Koju oMmoryhasa Bupycy XUB ma nHbunupa numoonure
(CoBusb 2020, 36). Taj morahaj mokasyje kako ce y o6JacTUMa MeJUIIHE
Y TeHETHKe JIAKO MOTY 3JI0yNOTPEGUTH HOBe TexXHoJorHje.® YpaBo 06ube

5 EguroBame reHoMa MOJIEKyJapHMM anaTmma moryhe je Beh Heko Bpeme.

MebhyTtum, ucnocraB/ba ce jga otkpuhe CRISPR/Cas9 mpejcTaB/ba NpeKpeTHU-
Ly y Aa/beM Da3Bojy HayKe, ¢ 063UpOM Ha TO Ja je OBOM TEXHOJIOTHjOM YBe-
JIUKO yHampeheH asiaT JoOCTymaH 3a reHeTW4yka ucrpaxuBamwa. CRISPR/Cas9
omoryhyje UHXXeHepUHT IreHa CBUX BPCTa, YKJ/bYy4yjyhu U JbYACKY, ¢ fjajseko Behom
npeuusHouhy, 6p3uHoOM, AocTynHouihy, ¢JyekcubuaHomhy u npuctynadyHouhy
(Furrow 2017, 34). C gpyre cTpaHe, I0CTOje ¥ Apyraddjd CTaBoBU. Mel1 HaBoAH
Jla yIPKOC CBECTPAHOCTU OBe TEXHJIOJIOTHje, IPELU3HOCT eUTOBaba reHoMa je U
JIasbe y nouetTHoj pasu (Metzl 2019, 133).

6 ¥ debpyapy 2016. roaune, Ynpapa 3a XyMaHy $pepTHAM3ALH]Y ¥ eMGPHOJIOTH]Y

(Human Fertilizaton & Embryology Authority - HFEA), vHauye HaJJieXHa 3a
Ha/i3Upame M 3aKOHCKO DPeryjucare PeNpoAyKTUBHHX TeXHOJIOTHja y Besnkoj
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IpUMeHe TEeXHOJIOTHje y CaBpeMeHOj MeAWIMHU W3HEeJpHUJIO je mocebHe
npaBHe U eTH4YKe NpobJieMe, KOjU NpoMsJa3e U3 0JHOCA MeAUIMHe Ipe-
Ma TeXHOJIOUIKMM HMHOBalMjaMa. MehyTuM, HepeTKo ce foraba Jja npaBHO
HOpMHpame 3a0CTaje 3a HAYyYHUM NIPOTPecoM MeJULIMHE U FeHeTHKe, LITO
je cilydaj M ca eAUTOBambEM XyMaHor reHoMa. [IpaBo Tpeba Aa npaTH U pe-
Ty/JMllle NUTamka Koja Cy NoBe3aHa ca MOCTYNKOM eJJUTOBakba reHoMa M [ia,
C TUM Yy Be3H, Oipe/ii TpaHUlle KOjuMa ce IITHUTe CTeyeHe BPeJHOCTH Jpy-
IITBa, aJI¥ U IpaBa U c/1060/e NojeJMHAla, KOja ce CMaTpajy OCHOBHUM Haye-
JIOM U TeMesbeM caBpeMeHoT npaBa (CoBusb, CTojkoBuh 3naTtanosuh 2019,
327-328). Takohe, HeonxoHO je 06e36eJUTH TPAHCIAPEHTHOCT HAYYHOT
HCTPaXKHBaka, a/ld U 0OATOBOPHOCT /la UCTPAXKMBaka UCNYHaBajy eTHIYKe U
Hay4He cTaHJapfe. HaydyHu nporpec je He3aycTaB/bUB Te je BEpOBATHO Ja
he ce BpUIMTH NPUTHCAK HA JIOHOCHOIE OJJIyKa Jla PeryJvily MpeJMeTHO
nuTame. M3BecHo je ma he mpuTHcak moJ/Ia3UTH U O[] MojeArHaINa Koju he
HaMepaBaTH Jla KOPUCTe TEXHOJIOTHjy eAUTOBamka reHoMa y CONCTBEeHe Me-
JULIVHCKe, penpoAYKTUBHE U Apyre cBpxe (Hinxton 2015, 2).

3. NMPABHU AOMALUA) EAUTOBAHLA TEHOMA Y XYMAHO)
MEAULUUHHU

[Tonazehu of KOMIJIEKCHOCTHU eJUTOBakba XyMaHOI reHOMa M, Hapo4u-
TO, ,0CET/bUBOCTU" TNPUKYN/bEHUX TeHEeTHUYKUX HHOpMalja, OTBapajy
ce OpojHa MUTama HENOCPeJHO MMOBe3aHa ca MoryhHoirhy 3ajupama y
OCHOBHA JbyJiCKa NpaBa, YKJ/byuyjyhu mpaBo Ha NPUBATHOCT M 3alUTUTY
ox pnuckpumuHanuje (CtojkoBuh 3smatanoBuh 2019, 98). ¥ ToM KOHTEK-
CTy, IpaBHa pa3MaTpama ce, Ipe CBera, 04HOCe Ha HOPMAaTUBHU OKBUP U
peryJjaTuBy, Koja ce HUMIJIEMEHTHpPA Ca LU/bEM KOHTPOJIMCalkha ynoTpede
jelHE cacBMM HOBe TEXHOJIOTHje, KaKBO je eJUTOBambe XyMaHOI IeHOMa
(MyjoBuh 2007, 43). [lojequHu mpaBHUIU HCTUYY [Jla CBAKO €JUTOBAIbE
JBY/ICKOT TeHOMa He Tpeba Ja MMa UCTOBETHY NIpaBHY cyAouHy. IIpema
HBUXOBOM MHUIL/bEHWY, Ba/baJio OW JOMYCTUTH T3B. HeraTUBHE TeHETHY-
Ke UHTepBeHIUje, OJHOCHO WHTEePBEHLUje YHjU je Wb Jja ce oHeMoryhu
IpeHoC HaclefHUX 000/berba Ha IMOTOMKe, ZIOK OM ce NpaBHa 3abpaHa
e/JUToBala JbYACKOT reHOMa OJHOCHJIA Ha T3B. NO3UTHUBHE eHeTHYKe
MHTepBeHLUje KojuMa ce mnoBehaBajy mojefuHe Hapo4YUTE CIOCOOHOCTH

BpuTtanuju, onobpuna je npumeny CRISPR/Cas9 Ha sbyackum eMGpuUOHMMA Ha
UncTtutyTy Francis Crick y JIoHAOHY ca IjU/beM NpoOy4YaBama Y3pOKa HEMJIOAHO-
cru. Ilocpeau je npBa KIMHHUYKA CTyAUja y Besnkoj bpuTanuju 3a ucrpaxusame
JbYACKUX eMOpHOHA IPUMEHOM eJUTOBalba FeHOMa, Ca orpaHuyereM Ha 14 jaHa,
o je npeaBuheHo mehyHapogHUM KoHBeHIMjaMa (Paradise 2016, 3).
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swynu (Knaju Tatuh 2012, 45). OTyga ce y Be3u ca eJUTOBAKbEM XyMaHOT
reHoMa cydyeJbaBajy JiBa MehyCOOHO CyNpOTCTaB/beHa MHTepeca: UHTepec
JIpylITBa Jja y 6yAyhHOCTH 6oJ/be LITHUTH KUBOT W 3/paBjbe CBUX JbYAU U
HHTepec NojeANHIA, Cy6jeKTa UCTPaKUBaa, [a Ce HeroB JUYHU XKUBOT U
3/lpaBJbe 3alUTUTE OJ] ONACHOCTH, OJHOCHO OJ PU3UKa KOjuMa OGUBa U3J0-
kel (Kiaju Tatuh 2010, 209-210). Y TOM CMUC/LY, HEOIXOAHO je ogMepu-
TH KOHQPOHTHUpAHe UHTepece U poHahu paBHOTEXY. Y Teopuju NpeoBJia-
JlaBa MpPaBHU U MOPAJIHU CTaB Jla HUHTEPECH U 6JIarocTame MojeiuHIA Kao
cy0jeKTa UCTPaKMBamba UMajy NMPeJHOCT Y OAHOCY Ha WHTEpece HayKe U
JpyurtBa (Pagumuh 2008, 253-254).

[IuTame reHeTHYKOT MHXKeHEPUHTa JbYJICKUX hesdja NOCTYyNKOM eJuTO-
Bala 'eHOMa MOCEOHO je JleJIMKAaTHO (KOHTPOBEP3HO) MMajyhu y BUAy Aa
360r Tora 1ITo AoTH4e 6yAyha nokosema. YuwbeHuna Jia euToOBame reHo-
Ma noraha 6yayhe reHepanuje K/by4yHH je IPUTOBOP HOBOj TeXHOJIOTHjU. C
TUM y Be3d, y CMepHULIaMa AMepUUKOr JIEKAPCKOT yApyXewa (American
Medical Association) u3 1996. rogrHe CTOjHU Ja je HEZONMYCTHUBO CIIPOBOJUTH
reHeTHUYKU MH)XeHhepUHT Ha repMUHATUBHUM hesujama jep noraba 6yayhe
reHepanuje 1 Mo)<e IPOy3pOKOBAaTH HeNpeiBU/I/bUBe U HeOBPaTHe pe3y.l-
TaTe. /lofaTHa 3a6pHMHYTOCT NPOM3J1a31 U3 TOTra IITO Jella Koja HUCY poheHa
He MOTy JaTy npucTaHak Ha uaMeHy cBoje JIHK (Polcz, Lewis 2016, 415). In
stricto sensu, ocTaje CIOPHO NUTambe NpaBHe CalJIaCHOCTH MOTOMaKa Ha re-
HeTHYKy MoAuuKauujy, uMajyhn y BUAy Jia cafallilba reHepanuja ofydyje
3a 6yayhe reHeparuje, npuMopaBajyhu Ux Ha aKTyeJIHe BPeJHOCTU U TPeH-
JIOBE, KOjU Ce TOKOM BpeMeHa U3BeCcHO Mory npoMeHHUTH (CoBusb 2020, 35).
OcuM Tora, oTBapa ce NHUTame NpaBa Ha HAaKHAJy IITeTe JeTeTa 3a4eTOr
NOCTYIIKOM eIUTOBama reHOMa, C 063MPOM Ha HellpeJBUAJbUBE NOCIe/ULle
KOje Ta TEXHOJIOI'Mja MO)Ke TPOY3POKOBAaTH. Y TOM KOHTEKCTY, YKOJIUKO OU ce
TOKOM >KMBOTA 0C06e 3a4eTe MOCTYNKOM reHOMCKOT e/JUTOBalba UCIO/bUIIE
ojpeheHe 60/ieCTH UJIM CTamka Y3pOKOBaHA THM IOCTYNKOM, OTBOPHUJIO 6U
ce, u3Mebhy ocrasor, nuTawe NpaBa Ha HaKHaZly HEMMOBHUHCKe (MOpaJiHe)
wtete (Pagumuh 2008, 200). [log MopaZHOM IITETOM MOJpas3yMeBajy ce
TeJIeCHU W /WJIM AyIIeBHU 60J1 U CTPaxX JOBOJbHOI TPajarba U MHTEH3UTETA.
CxonHO TOMe, MOpaJ/iHA LITeTa ce He OU cacTojasa y MoBpeJud HeKOr JIUY-
HOT' HEMMOBHHCKOT TIpaBa HUTH NMOBpPeU 06jeKTa TOr npasa Beh y jeAHOM
MHTHMHOM TpIJbely Koje 6U 6MJI0 y3pOKOBAHO MpeJMEeTHUM MOCTYIIKOM
(Kapanukuh Mupuh 2015, 487-489).

[TocTojame Tako mMohHe TexHosoruje kao mTo je CRISPR/Cas9 mokpe-
HYJIO je pacnpaBy y HayYHUM M CTPYYHUM KpyroBHMMa Ha MelhyHapogHOM
HUBOY. /le6aTa je NpBeHCTBEHO ycpejAcpeheHa Ha NMUTamwe paBHe JOMYIL-
TEHOCTH TeHeTHYKe MojudUKalyje TepMUHATUBHUX hesiuja MpUMeHOM Te
TEXHOJIOTHje, C 063MPOM Ha TO Jja repMUHATHUBHA MoAuHKaLHja, OAHOCHO
yBoDheme rena y repMMHaTUBHE JInHUje (germ line gene therapy), nMnunypa
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HacJeJHe MpoMeHe Koje he ce oapasuTu Ha G6yayhe nmotoMmctBo. Hacympor
repMHUHAaTUBHO] MOAMGUKALWjH, UHTEPBEHIMja reHa y coMmaTcke henwuje
noApasyMeBa MaHUNyJauujy ogpehenum opraHom. CXoJHO TOMe, COMaT-
cKa MoaudUKalMja reHoMa Hajuyelrhe ce mocMaTpa Kao MOTKJAaca IeHCKe
Tepanuje.” TeHcKa Tepamnuja ce OJHOCH Ha yroTpeba reHa ca L[u/beM Jederba
onpeheHe GoJsiecTy, IWTO HYXKHO UMILIMIMPA MOJUPUKALH]jy HEYHUjer reHo-
Ma. Byayhu zia reHcka Tepanuja noapasyMeBa MPETXOAHY ATy CarJaacHOCT
nanyjeHTa, ald U Ja yTU4Ye caMO Ha NMalUjeHTa HaJ KOjUM ce CIIPOBOJH,
NpeoBJIaZlasIo je CTAHOBULITE /ia je OHA NPUXBAT/bUBA. Y jeJHOM KOMeHTapy
XeHk 'puisy je vM3jaBuO [a, yIPKOC BULIETOAUIIKBLUM pacnpaBaMa o JeJoT-
BOPHOCTH T'eHCKe Tepaluje COMAaTCKUX hesivja, MUTamke COMAaTCKe reHCKe
MoauduKanuje HUje MPOU3BeJo AyOOKe HeOyMHulle, OCUM ePUKACHOCTH U
ucrpaxrpadke etuke (Greely 2015, 1).

O nmpaBHUM, COIMjaIHUM U €TUYKUM HUMILIMKallMjaMa TeHeTUYKe MOJH-
¢dukaluje BoausIe Cy ce pachpaBe jolll oJf celaMIeceTHX, KaJja je MpBU MyT
npejcTaB/beHa UJZeja 0 FeHCKOj Tepanuju. HayyHa pacnpaBa je cTarHupa-
J1a, uaMehy ocTtasior, 360T Tora LITO je IpUMeHa reHCKe Tepaluje y XyMaHoj
MeJUIVHMA He3HaTHA Yy OJHOCY Ha MPBOOWTHA OYEeKHUBamwa. Y CBETY je 10
JlaHac 3a KJWHUYKY yNoTpeOy of00peH He3HATaH OpOj reHCKHUX Tepamnwuja,
YUju ce pe3yJTaTH jouwl yBek cariefaBajy (Polcz, Lewis 2016, 418). Yko-
JINKO ce YTBPAU Ja Cy pe3ynTaTu AobujeHU TexHosorujom CRISPR/Cas9
BaJIMIHM U HAYYHO yTeMe/beHW, CAaCBUM je U3BECHO Ja Hac y [AOIJIe[JHOj
6yayhHOCTH O4YeKyjy 3HayajHe MPOMEHE y AUjarHOCTUKOBaY, NPeBEHLUjU
U Jeyewy 60J1eCTH PUMEHOM reHeTH4YKe MoguduKaluje. 360r Tora je He-
ONXOJHO 6JIATOBPEMEHO MPABHO ypeJUTH TAaKO KOMILJIEKCHO NMUTAaHE Kao
LITO je eJUTOBaK€ XyMaHOT reHoMa. /lo caZja muTamwe NpUMeHe eUTOBabA
XyMaHOT TeHOMa y IUjarHOCTUYKe, IPpEBEHTUBHE U TepaNeyTCKe CBpXe HUje
npaBHoO ypeheHo Hu Ha HUBOY EBporncke yHuje. CaBeT EBpone je 2001. rogu-
He IoHeo [IpenopyKy o 3aIITUTH JbYACKOT FeHOMa,® KOjoM ce ip;KaBe YiaHH-
e MO3MBajy /Aa MOTHHUILLY, paTUQHUKYjy U npuMeHe KOHBEHLIH]y O JbYACKUM
npaBuMa U 6uomeauuunu (Konsenumja us Osujesa) us 1997. roguue’ u aa

7 Ha oBOM MecTy 6 Ba/baJIO yKa3aTH Ha pasjanKy usMehy eauroBarma reHoma

Y reHCKe Tepamnuje jep Ccy Ta JABa NOCTyIKa 6JKCKO nMoBe3aHa. Haume, eautoBare
reHoMa ¥ TeHEeTUYKU HH)XXEHEPUHT Cy TEXHOJIOTHje Koje ce ynoTpe6sbaBajy y reH-
CKHMM Tepamnujama, ajli noceayjy ¥ mupy GyHKIHoHaMHOCT. CBaka reHCKa Tepamnuja
jecTe TEHETUYKH MHXKEHEPUHI, all CBAaKU FeHeTHUYKH WHXXEHEePUHT HHUje reHcka
Tepanuja (Metzl 2019, 137).

8  Recommendation 1512 (2001). Protection of the Human Genome by the Council

of Europe, Art 11 (1)

Convention for the protection of Human Rights and Dignity of the Human Being

with regard to the Application of Biology and Medicine: Convention of Human
Rights and Biomedicine, 1997, Council of Europe, Details of Treaty No. 164.
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HM3MeHe OCHOBe MaTEeHTHOT NpaBa y Be3W ca CBOjUHOM Ha Jby[CKUM TKUBUMa
Y reHMMa KOju NMpUIaJajy 3ajeJHUYKOj OalTUHU YoBedyaHcTBa (‘bykaHoBuh
2015, 285).

[eHeTHYKa UCTpaKMBamka U KJIUHUYKHU OTJIe[d Ha JbyIUMa pasJIbKyjy ce
0/l MeJUIIMHCKE MpaKce, jaBHOT 3/ipaB/ba U APYrUX 00JIMKa 3/paBCTBEHOT
30pUmbaBaba yCMepPeHUX Ka 04yBakby 3/ipaB/ba N0jeANHIA WU 3aje/HULLe.
MebyTumMm, reHeTuuka MCTpaXkuMBama U MEAMIMHCKY Hpakcy Moryhe je
BpunTH uctoBpeMeHo (Kuaju Tatuh 2012, 25). Tako ce y 4naHy 35 HOBe
XescuHuike geksaapanyje,l’ y mesy I Koju ce 0JHOCH Ha ,UCTPaKHBAHE
KOMOHWHOBAHO C JiedyeweM’, HABOAM: ,Y Jiedewy NalMjeHTa, TJe J0Ka3aHU
NpoPUJIAKTUYKY, AUjarHOCTUYKU U TepalujcKU MeTOAU He IOCTOje HJIU
HHUCY J,eJIOTBOPHHY, JieKap je, ¢ MHGOpMHUCaHUM NIPUCTAaHKOM NalLUjeHTa, CJ10-
60/1aH a2 ynoTpebu HeJj0Ka3aHe UK HOBe NMPOPUIAKTHUKE, IUjaTHOCTUYKE
Y TepallijcKe Mepe YKOJHUKO MPOLEHHU /ia TO NpyKa HaZly y cliacaBambe u-
BOTA, IOHOBHO YCIIOCTaBJ/bakbe 3/jpaBsba WU yOjaxkaBamwe natmwe” (Kiaju
Tatuh 2012, 25).

Y nomaheM mnpaBy, reHeTU4YKa yciayra je 30jUHUM 3aKOHOM JAedUHU-
caHa Kao noceGHa 3JpaBCTBeHa ycJyra y o06JlacTH INpeBEHTHUBHE MeJu-
LIMHe U YCJIyra y CBpXY [MjarHOCTHKE U Jiedyermwa, Koja 06yxBaTa reHeTHY-
KO MH(OpPMHUCaHbe, TEHETUYKO CAaBETOBAaHe M TEHETHYKO HCMUTHBame.!!
MebyTuM, nocTynak efuToOBamka reHOMa y XyMaHOj MeJULUHHU HUje NPaBHO
ypebeH y fomaheM npaBHOM nopeTKy. CBeoGyXBaTHOM aHaJIM30M MPOIKCca
KojuMa ce ypebhyjy ob61acTH MeJMULIMHe U TeHeTHKe youaBaMo CaMoO OApe[-
6y 3akoHa 0 GMOMEAMIIMHCKHA MOTIIOMOTHYTO] OIJIOAKH, Koja 3abpamyje
M3BeCHe reHeTHYKe MHTEPBeHIMje y NOCTYNKY BaHTeJeCHe OIJIoJme. 3a-
KOHOM cy 3abpameHe cilefiehe aKkTUBHOCTU: CTallakbe JbYACKUX raMeTa ca
JpyTuM KUMBUM hesMjaMa Koje HHUCYy XyMaHOI IOpeKJa U OIJIOAHA jajHe
henuje nu3bopom ceMeHux hesnuja Koje cy 6upaHe Kako 6U ce pOAUJIO JIeTe
oapebeHor mosia.l? Ha Taj HaYMH 3aKOHO/ABAIl je eKCIUTUIUTHO 3a6paHuo
reHeTHYKe MHTEpPBEHIMje Koje ce oJHOCe Ha u360p moJa gerera,'® ocum

10 Yencuumka nekjapanyja CBeTcke MeAuLMHCKe acouujanuje, Ceyn 2008.
(World Medical Association of Helsinki. Ethical Principles for Medical medicine
Research Involving Human Subjects, 2008).

1 3aK0H 0 MpeBEHLHjH ¥ AUjarHOCTHIH TeHETUYKHX GOJIECTH, TeHETHIKH YCII0-

B/bEHUX aHOMaJidja M peTKUx GoJsiectd (30juH 3akoH), CayxcbeHu eaacHuk PC
8/2015, un. 3, cT. 1, Tau. 3.

12 3akoH 0 GHOMEJUIMHCKM TOTIOMOTHYTO]j OMJIOAM, CAyxicGeHu zaacHuk PC
40/2017 u 113/2017, un. 49, ct. 1, Tau. 15 u 16.

13 HcroseTHo pelreme mpegBubeHo je 3aKOHOM O MPEBEHLMjH M JUjarHOCTHIH
reHeTHUYKHUX 00JIeCTH, FeHeTHUYKHM YCJI0B/bEHUX aHOMaldja U PeTKUX 0O0JIecTH,
KOjU U3PUYMTO 3abpamyje Jja ce JUjarHOCTUYKH MOCTyNakK npe 3adeha WM y TOKy
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aKo Ce THMe CIpeyaBa HacTaHaK W MPEHOC TelIKe HaclelHe 6OJIECTH Koja
je y Be3u ca nosioM geteTta (CoBusb 2020, 39). TymauewmeM 10O aHAJOTHjH,
Ty 3aKOHCKY o/ipe/i0y 6MCMO MOIJIM NPOLIMPUTH U Ha 3abpaHy eUTOBamba
reHoMa caMoO y OHOM /JieJly KOju OU Ce OZHOCHO Ha ,II000/bIlIamke” JbY/ICKOT
noToMcTBa (M360p moJia JeTeTa), 6€3 UKAaKBUX peaJHUX notpebda. C apyre
ctpaHe, Kogekcom MegunuHcke eTuke Jlekapcke komope Cpb6uje KojuMm ce
ypebyje mocryname siekapa y 6HOMeAUILMHCKUM UCTPAXKUBAKUMa AOMYLITA
ce moaudUKanuja byAckor reHoMa. Haume, y wiany 40 cToju fja ce 3aXBaTu
yCMEepEeHU Ha IperuHayewe JbYICKOT TeHOMa MOTr'y U3BOJUTHU CaMO y NIPEBEH-
THUBHE, JUjalHOCTUYKE U TepalUjCcKe CBpXe, y3 YCJIOB Ja Cce Ta IperHademha
He MpeHOCe Ha MOTOMCTBO, IITO HAM HEJBOCMHUCJIEHO YKa3yje Ha TO Ja je
3a6palbeH0 CIPOBOJUTH INperHadyele Ha repMUHATHUBHUM henujama. C
TUM Y Be3H, 3a6pabeHO je KJIOHHUpPae, OJHOCHO CTBapakkhe eHCKU U/eH-
TUYHUX JIML3, jep je CyIPOTHO eTUIU U MOIITOBAKY JbYACKOT JIOCTOjaHCTBA.
Jlasbe, 3abpambeHU Cy CBU MOCTYIILM YCMEPEHU Ha CTBapare FeHCKU KCTO-
BETHOT JbyJICKOT O6uha, 0JJHOCHO Ca UCTHUM T'eHCKUM CHCTEMOM KOjU UMa U
JIpyro Jbyacko 6uhe - uBo wuin ympuso.'* CacBuM je omnpaBjaHa 3abpaHa
KJIOHMpama ca Iju/beM 3aueha v pohewa fjeTeTa, c 063UPOM Ha TO /1a Ce THME
HAaCTOjU cayyBaTH jeZJUHCTBEHOCT JbyJICKEe JIUYHOCTH U HeHO J0CTOjaHCTBO
(Cjennuuh, CoBusb, CTojkoBuh 3satanoBuh 2018, 765).

4. COUMJANTHE UMIMTNTUKALIUJE EAUTOBAHA XYMAHOI
FrEHOMA

[TocTynak efuToBama reHoMa NoBe3aH je ca 0CeT/bUBUM JPYILITBEHUM U
€TUYKMM NMUTakUMa, KOja UMIIPECHOHUPAjy LIMpPOKe U pa3JMuUTe CJojeBe
JpyurtBa. EnuToBame reHomMa oTBapa UIMPOK CIeKTap pu3uKa. Jlajeko-
CeXHe NpOMeHe MorJie OM Ce NPOLIMPUTH M Ha HelW/baHy IMONyJaanujy
JApyurtBa. CxogHO ToMe, HeMOryhe je aHaJIM3UpaTH NMPUMEHY €JUTOBakba
XyMaHOI F'eHOMa y MeAMIMHCKe CBpxe 6e3 ydermrha W mojpiuke JpyLITBa.
Y Teopuju mocToje pas3MYUTa CTAHOBUILTA O TOMeE Jia JIU Tpeba JOMyCTH-
TH eJjuTOBame reHoMa. [lojeUHU ayTopU UCTHUYY Hexe/beHe edeKTe 10

TpyAHONhe KOPUCTH y CBPXY CeJieKlifje Mo/ [JeTeTa, OCUM YKOJHMKO Ce TO YMHH
pagu usberaBarba NpeHOLIeHA TellKe HacleAHe 6G0JIECTH MOBe3aHe Ca IMOJIOM
JeTeTa. 3aKOH O NMpeBeHLHUjU U JUjarHOCTUIM TeHeTHYKHUX 6O0JIeCTH, TeHETHIKU
yCI0B/bEHUX aHOMa/IMja U PeTKUX GoJiecTU (30juH 3aKoH), CaysxcbeHu eaacHuk PC
8/2015, un. 10, cT. 1.

14 yeras Peny6auke Cp6uje, Cayacbenu aaackux PC 98/2006, un. 24, Kogekc Me-
JULMHCKe eTHKe Jlekapcke koMope Cp6uje, Caysc6eHu eaachuk PC 104/2016, u.
40 u 41.
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JIPYLITBO Koje GY MPOM3BEJIO JONYIITakhe eAUTOBakha XyMaHOT TeHOMa, 110-
NyT NOJCTULAKA HejeJHAKOCTH jep 61U UMYyhHU poAHTe/bH MOIJIM Ja NpH-
ylITe ,1060/bIIAHY" Aelly ca NoBehaHWM KalalluTeTOM WUHTeJUTeHIuje UIn
JpyruMm yHanpehenum ocobuHama. A contrario, 'puiu cymupa passiore 360T
KOjUX je MaJio BepoBaTHO fAa he ce y porienHoj 6yayhHOCTH JOIMYCTUTH re-
HeTH4YKa MoAMdUKaLMja repMUHATUBHUX heJsdja NPUMEHOM TeXHOJOTHje
CRISPR/Cas9: nutame 6e36e4HOCTH, cj1aba MeJUIMHCKA NOTPaXKkha U KOH-
TpoBep3Ha Npupoja camor nocrynka (Furrow 2017, 41).

MebhyTumM, TexHosioruja efuToBama reHoma CRISPR/Cas9 moxe 6uTu
aTpaKTHBHA 3a NOjefiUHEe CIIOPTUCTe Te He Tpeba MCK/bYYUTH MOryhHOCT
Jla 61 OHM BepOBAaTHO GUJIM MPBU KOPUCHUIM. [locTOju HEKOJIMKO pasJsora
KOjH HaM yKasyjy Ha TO [ila HeMa IIpellpeKa 3a eKCllepUMeHTHCambe y JjoMe-
Hy cnoprTa. [IpBO, MHOTM CIIOPTHUCTH Cy NOKasau CIPeMHOCT Jia PU3HUKY]Y,
yKJbyuyjyhu 6uosiomike MoaudUKaldje, Kako 61U mob6oJbllIau JUYHE NEp-
dopmaHce. [lpyro, ciopTcke nepdopMaHce Cy 06J1aCT Y KOjoj Hallle FreHEeTHY-
KO pasyMeBamwe Beh cyrepuilne u3BecHe COMAaTCKe reHCKe MojaudUKalje,
Koje 61 MorJle AaTH npejHocT y cnopTy. To je AeJIMMUYHO 3aTO LITO CYy MHO-
TM TeHU KOjU Cy pesieBAaHTHHU 3a CHOPT Takohe KJIMHUYKU pesleBaHTHU U3
He3aBHCHUX pasJora, Ha NpuUMep ojpKaBamwe MUIIMNHE Mace manujeHaTa
ca mumunhHoM guctpodujom. Tpehe, eguToBame reHomMa BepoBaTHO he
OUTHU TEIIKO OTKpUTH. He nsHeHabyje To mTo uaeja o ,reHCKOM JIOMUHTY"
KpY>KM BHILE 07 jeiHe JelieHuje, a CBeTCKa aHTHUAONMHI areHiyja ra je mus-
puuuTo 3a6panuia 2003. roguHe. UMajyhu y BuZly eprUKaCHOCT U LIMPOKY
npoctynHocT TexHosiordje CRISPR/Cas9 umHM HaM ce Aa je MHOTO OJIMKa
CTBapHOCT ,reHckor gonuHra“ (Polcz, Lewis 2016,422).

Hacynpor repmuHaTuBHO] MoauuKaluju hesdja, coMaTCKa TeH-
cKa MoAuduKauuja oMoryhaBa BaM Ja CaMOCTa/IHO JOHOCHUTE OJJIyKe O
e/JUTOBalby reHOMa, Koje he ce JUPeKTHO OAPA3UTH Ha Ballle CTPACTH U XKH-
BOTHe u36ope. [IpuMepa pazay, 6ej360s1 urpauu AaHac ce HEpeTKO OJJy4yjy
3a HeTepalleyTCKy olepalnujy kako 6 nosehasu maHce 3a ycnex. CJIUYHO
je u ca mocrojehoM JlacepckoM omnepanujoM OKa, Koja JbyiMa MOXe JaTH
NpUJIKKY Ja u3olmTpe BUA U A0 20 myTa, KOjy Cy IpUXBaTHUJIEe Opy>KaHe
cHare CA/l (Polcz, Lewis 2016, 422). [IpuMeHOM aHa/IOTHje, KOHCTATyjeMO
Jla 6u y 6J1KMCKOj 6yAyNHOCTU TaKBU U3060pU MOTJIM Jja ce MpOoIIMpe Ha Co-
MAaTCKy TreHCKy MojuduKaiujy, kojom 6ucre, uamehy ocrasor, Mo aa
BpUINTE CeJIeKIHUjy Ke/beHUX ocobHHa Oyayher moTomcTBa. Y NOYETHO]
$asu nprMeHe NOCTYNKa eAUTOBamka reHOMa, BEPOBAaTHO O ce 06aBJbasle
VHTepBeHlMje ca LU/beM eJMMHUHHCAmba 030UM/bHUX 6OJIECTH M aKyTHHX
CTama, JI0OK Ou ce y Hekoj ciefehoj ¢asu nmpuctynuio MoaudUKaLUjU
€CTEeTCKU TNOXKebHUX OCOOHHA, NMpeMa JUYHUM apUHUTETHMA pPOAUTEbA
(Hnp. u36op noJsa AeTeTa, BUCHHE, 60je 04Mjy, Koce, UHTeJUreHIIuje, Kana-
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yuTeTa MeMopuje, cnopTckux cnocooHoctH) (CoBusb 2020, 33). Y nomahem
[paBy YCTaBHOM HOPMOM I'apaHTOBAHO je IPaBo Ha OJJIyyMBame 0 pahamy
gene.’” loMMHaHTHA HHTEpIpeTanyja ywiaHa 63 Ycrasa Peny6iuke Cp6uje
0 c/106041 OAJIy4yHBama 0 pabamwy Jelle noapasyMeBa cJ060Jy CBaKOI 4o-
BeKa /ia oJiyIy4dyje 0 ycJ0BHMa M0/ KojuMa he CBOjy ersucTeHIUjy HaCTaBH-
TH y cBoM notoMcTBY (/pawkuh). 'panuie TakBe cio6oze Tpeba jacHO yT-
BP/JIUTH, HAPOUYHUTO, ¥ KOHTEKCTY YOP3aHOT HMOTEXHOJIOLUIKOI pa3Boja, Kako
TyMayeme ,CJ1000/e NMojeiUHLA Be3aHe 3a YCJI0Be OCUTYparba XKeJ/beHOor 10-
TOMCTBA" He OU OMJIO (IIpe)IIUPOKO Y 06yXBaTy Te JOBEJIO A0 3JIOYIOTpe-
6a OCHOBHUX IIpaBa NOTOMAaka U MOBpeJie ONIUTEYOBEYAHCKUX BPEJHOCTU
JI0CTOjaHCTBa JIMYHOCTH. CTOra, NU30CTaHAaK 3aKOHCKOT peryJjiricakma oTBapa
4ecTo ,3actpauyjyha v ancypZHa muTama Kao IITO je Jia Ju YcTaB Jaje
mpaBo poAuTe/bUMa Ja pabajy mete oapeheHe Goje Koce U oumjy. [lojeguHu
ayTOpHU HUCTUYY Jia POAUTE/LU MOTY CBOjy Jely MOABPIHYTH PasHUM KO3-
MEeTHYKHUM U XUPYPIIKUM NOCTYNIMMA (HIP. PEKOHCTPYKTHUBHA OIlepaliyja,
pUHOIJIACTHKA U CJ1.) He Kpiiehu nputom yctaBHe oapezoe (Enriquez 2019,
1233). Pa3HO/IMKOCT TEOPHjCKUX CTAHOBHUINTA, MIPABHUX pelllelha, MOPaTHUX
Y JpPYIITBEHUX CXBaTamwa H/Jle PYKY NOJ, PYKy Ca HeIoCTOjalkheM NpaBHOT
okBupa (Kapanukuh Mupuh 2016, 110). Y cBakoM ciay4ajy, HEONXO/{HA je
ojrosapajyha Ap>xaBHa MHTepBeHIMja Koja 61 3abpaHu/a TakBe U CJUYHE
reHeTH4YKe HHTePBeHILHje KOje Cy CypOTHe TPeHYTHO onuTenpuxsaheHuM
JIPYLUITBEHUM BpeJHOCTHMA.

YkoJsinko nohemo oj mpemuce /a je ompaBAaHo ,060JbLIABATH" JbY/CKA
6uha, ynHM HaM ce J1a 6W TO OMJIO U3BOJBHMBO aKO 6U MPUMeHA eIUTOBAA
reHomMa TexHosorujom CRISPR/Cas9 6una pacnpoctpamwena. /[lue-
Ma je ga Jju je moryhe ga ,no6osbliakbeM” jefjHe 0COOHMHE He YTUYEMO Ha
yHanpehemwe U Apyrux ocobuHa. Y TOM KOHTEKCTY, BEPOBATHO je Ja O6U ce
NPBOGUTHO MPUCTYNNIIO MOAUPHUKALIMjH €CTETCKU N0Ke/bHUX 0COOMHA, T10-
nyT TesecHe BUcHHe. CJIMYHA CUTyanuja 6M GMJIa U ca UHTEJEKTOM, KOjU
je, cmaTpa ®Pykyjama, jefjaH o IPUOPUTETHUjUX LjU/beBa Oyayher reHeTHY-
Kor TpeTMaHa. PykyjamMa HaBOAY Jia APYLITBO ca BULIKM HHUBOOM IpOCEYHe
MHTEeJIMTeHI[Mje MOXe TIOCTaTH 6oraTuje, y MEPH Y KO0joj je MPpOAYKTUBHOCT
y Kopesauuju ca uHTenaureHuujom (Fukuyama 2003, 117-118). C gpyre
CTpaHe, MOCTOje JbyAU KOjU U3 PeJIMTMO3HUX WM HEeKUX APYTUX pasJiora
He KeJle WY MaK HUCY y MOTYhHOCTHU J1a TOABPTrHY CBOjY Jlelly TeHETUYKOM
TpeTMaHy. Y CUTyaliju CBEONIITE OMaMe 38 FeHETUIKOM MoJUPUKaIHjoM
NpUMEHOM eJJMTOBamka eHOMa, ocobe Koje 6U Ce CympOTCTaBUJie TaKBUM
npoMeHaMa CBOjy Jlelly 6U U3JI0Xujae pu3uKy perpecuje (Mutposuh 2010,
82). Ocum Tora, 0OTBapa Ce MUTame AUCKPUMHUHAIMje CYNEpUOPHUX, TeHe-

15 yeras Pemy6utike Cp6uje, Caysicbenu aaachux PC 98/2006, 4. 63, cr. 1.
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TUYKU yHanpeheHUX 0co6a U OHUX KOje Ce HHUCY NMOABPIJIE T€HEeTHYKOM
TpeTMaHy ,nobGoJbliama“. [eHeTHuKa (He)gUCKpUMHUHaNUja 6uhe u3y3eT-
HO OUTHa, 6yayhu fa he MacoBHHUje ceKBeHIMpaie reHa MoKasaTH Ja je
Moryhe Jja KoJj CBakor 0Jf HAac NMOCTOjU HEKAaKBO CTake WM nmoBehaH pu-
34K 0] pa3HUX nopeMehaja y omHocy Ha omuTy nomysanujy (Metzl 2019,
273). [la i1 6u nocrojeha npaBusa KojuMa ce 3abpamyje CBaKH BU/J| TeHe-
THUYKe AUCKPUMHUHANMjel® 6ua npuMerbruBa U y TOM KoHTeKcTy? [loyue-
HHU [J0CaJlallilbUM HCKYCTBOM, OLIEHYjeMO a aKTYyeJHU aHTUAUCKPUMHHA-
TOPCKH HPONHUCH He 6U OWJIM [eJIOTBOPHU y NMpYKakby NpaBHE 3aLITHUTE
yrpoxeHoj crpanu.t’

5. ETUMKA ONPABAAHOCT NMNOBOJbLUAHA JbYAU
EAUTOBAHEM TEHOMA

EnvToBame reHoMa oTBapa 6pojHe HOBe MOTYRHOCTH reHeTUYKOT MHXKe-
wepurHra. CKopallllba UCTpaKUBamwa IloKa3aJja Cy HaM Jia je moryhe usseuu-
TH JI0 caJila HeusJjeyuBe 60JIECTH, KAo IITO Cy peTKe 60J1eCTH, KApLIUHOMHY,
HIV/AIDS (CoBusb 2020, 41). MehyTuM, TakaB peBOJIyIIMOHAPHU IPOTPEC Y
HayLM M3a3Bao je, OCUM IPAaBHUX U COLMOJIOIIKHUX, U 6pPOjHE pEeIUTrHO3HE
U eTudke AguieMe. Kaga ce pasmarpa npaBHa NPUXBAT/bUBOCT U JOMYCTH-
BOCT IeHETHUYKUX UCTPa)KMBama, NMONYT eAUTOBamka XyMaHOr reHoMa, He-

16 CnpoBoheme TNpojeKTa HCTpaXKHBama XyMaHOT TeHOMA 3axTeBajo je
pasmaTparbe IMpPaBHHX, €THYKMX M COLMOJIOIIKHMX acnekaTa HAeHTHHKauuje
JbYACKOT TeHOMa M aHa/Iu3e TeHETHYKOT MaTepujasia. Y TOM KOHTEKCTY, TeHeTHYKa
JUCKpHMHMHAILMja je TMocTasla MpejMeT pas3JUYUTHX NPaBHUX U eTHYKHUX CTYAHja,
Kao M COLMOJIOIIKMX HCTpaXKHBama. MehyTuM, MpaBHO perysnucame reHeTHYKe
JYCKpUMHHauje npaheHo je npo6JeMOM HeycarJallleHOCTH y FbeHOM JlepUHHUCAbY,
OZHOCHO ofpehHBamy I0jMa Te peJlaTUBHO HOBe BPCTe AMCKpUMUHaLuje. Ha kpajy,
reHeTHYKy JUCKPUMHUHALU]y MOXeMO JepUHHCATH Kao HEeONpaBJaHO NpPaB/bere
pas/IMKa, OJHOCHO PAa3/IMYUTO NMOCTYNalbe NpeMa NojeJUHLY WM NpeMa 4JaHOBH-
Ma HeroBe IOpo/HIle Ha OCHOBY CTBapHe WJIM NPETIOCTaB/beHe Pa3uKe HeroBUX
reHa y oHOCy Ha T3B. HopMaJiHe reHe (CtojkoBuh 3siaTaHosuh 2019, 131-133).

17y MpUJIOT TOMe, HaBoArMo npuMep CjenumweHnx AMepruukux /JIp>kaBa. Haume, y
CA/l je 2008. ronnHe ycBOjeH 3aKOH 0 ClpevyaBakby AUCKPUMHUHALMje Ha OCHOBY Te-
HeTHYKUX UHPOpMalyja, IpeMa KojeM ce MOCJ0[aBLUMa 3abpamyje Jja Aajy OTKas
3anocJieHMMa, OHOCHO /ia 0/10Mjy KaHu/aTe 3a 3al0C/IeHe 10 OCHOBY FeHeTHYKHX
nHpopMmanuja. MehyTuM, Mako ce NOMEHYTH 3aKOH NpPUMemyje Ha 3/paBCTBEHO
OCHTypame, OH He Ipy»a [paBHy 3alITUTY OCUTYpaHHULMMA O[] AUCKPUMHUHaLUje
ocurypaBajyhux JpyuTaBa, Koja KOpUCTe UHPOpPMaldje U3 reHeTHYKUX TeCTOBa
NPUJMKOM CacTaBJ/bakba IOJIMCA )KUBOTHOT OCUTYpama, OCUTypamba 3a CIydaj He-
CNoCOGHOCTH MM 3a AyropoudHy Hery. Genetic Information Nondiscrimination Act,
Public Law No. 110-223, 2008.
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OIXO/JHO je UCIIYHUTH HEKOJIMKO eTHYKMX 3axTeBa.'® Y nurtamwy cy cieaehu
3axTeBM: HayyHa BPEeJCHOCT U APYLITBEeHA ONPaBJAHOCT, HAyYHa NMYHOBaX-
HOCT, I0BOJbaH OJJHOC pH3MKa M KOPUCTH, NIOLITEH 0Jabup rpymna cybjekarta
HCTpPaXKMBakba, NOIITOBake 3a BpOOBaHe U yIucaHe CybjeKTe UCTpaKUBamba,
MHGOPMUCAHU NPUCTAHAK U HE3aBUCHO NPeUCIUTHBabe KOMUTETA 3a eTH-
Ky. [lo6bpojaHu eTHYKMU 3aXTEBU Cy YHUBep3a/HU, MpeMja Tpeba Aa oyay
npusiaroheHu 3ApaBCTBEHUM, €KOHOMCKHUM, KYJTYPHUM K TEXHOJIOLIKUM
yCJIoOBUMa y KojuMa ce o6aBsba ucTpaxkuBamwe (Knaju Tatuh 2012, 53). ¥
TEOPHUjU Ce UCTHYE [a je eTUYKHU HEeNPHUXBAT/bUBO U ONACHO €JUTOBAMbE Xy-
MaHOI TeHOMa NoMohy caBpeMeHUX TexHoJioruja, kakBa je CRISPR/Cas9.
EpvToBame reHoMa repMMHAaTUBHUX heJsdja eTUUYKY je HEeJJONMYCTHUBO, C 06-
3MpoM Ha Moryhe Hexe/beHe W HellpeJBU/JbUBe Nociaeaule, 6yayhu fa je
M3MelmheHUM reHMMa Moryhe npeHeTH MyTauuje Ha 6yayha nokosemwa. Hau-
Me, uaMmeHnama JIHK y jby/ickuM eMOprOHMMA HEXOTHUIIE O6U Ce MOIJIa YHETH
rpelika y XyMaHU reHCKU QOH/, Kperpajyhu HOBO 060/beH€ Koje 6U ce Ipe-
HeJsio Ha ciefiehe reHepanuje. bojasaH je ompaB/jaHa ¢ 063UpoM Ha TO Ja 61
ce TaKBa UCTpakMBamba MOIVIa UCKOPUCTUTH y HeTepaneyTcke cBpxe. Hau-
Me, JONMyIITakbe TeHeTU4Ke MoAguduKalyje repMUHATUBHUX hesnja Tpacu-
pasio 64 MyT HeTepaneyTCKOM reHeTHUYKOM ,[1060/bIaky" JbYIU.

MopasiHa fuieMa je Aa JiM MOCTYNaK eJUTOBakba reHoMa Tpeba KOpH-
CTUTHU HCKJ/bYYMBO Pajiv AUjarHOCTUKOBAaKa, PEBEHIUje U Jieuerma GoJie-
CTU WJIH U y CBPXY ,M000J/bIIamka” /byackux 6uha. [log ,mo6osbimameM” ce
nozapasyMeBa obe36ehuBame Ayxer U KBaJIUTETHUjer JbY/ICKOT BeKa ClipaM
JlaHalllbUX ToMMatba. MehyTuM, caM TepMUH ,1060/bIlIakbe" U3a3UBa GpOjHE
HeJjoyMulle y nopehewy ca Tepanujom. Y ToM CMUCIY, IOJ, ,M0GO/bIIAHKEM
JbYJICKUX 6uha moapasyMeBa ce MOAM3ame KamalyTeTa U3Ha/, 3a ogpeheny
BPCTY, TUIUYHOI HMBOA WJIM Ipesa3aK NpPeKO CTAaTUCTUYKU HOPMAaJHOT
byHKIMOHUCAA jeJlHe UHAMBHAYE, TPUMEHOM MOCTYIIKA e4UTOBama re-
HoMa (MwutpoBuh 2010, 90). Tunuyan npumep ,nob6osblllakba” JbYACKUX
6uha jecTe ecTeTcKka XMpPypruja, KojoM ce MaxoM MOJBPraBajy kene. Takobe,
TAaKBU 3axBaTH HHUCY CTPaHM HU MYIIKaplKMMa, Koju momohy crepouja
LIYMITIAjy“ CBOja Tesia. AKTyeJITHU TPEHAOBU Y €CTETCKOj XUPYPTHjH, HAKO
HepeTKO HUCY HEONXO/HH, IpeJICTaB/bajy 0/ipa3 JJOMUHAHTHE MOTpOILaYKe

18 leHeTHYKa MCTpaKMBaH-a MOMYT eJUTOBalba XyMaHOT reHOMa TpeGasio 6u Ja
ce CIPOBOJie y CaZlejCTBY ca 4eTHMPU OCHOBHA €THYKa HaueJsia: NOIITOBake JIMY-
HOCTH, JJOGPOTBOPHOCT, NpaBJja U MoBep/bUBOCT (TajHocT). [IpeoByasaBa ommra
carJIacHOCT Jia mo6pojaHa Havesla, Koja UMajy jeiHaKy MOpa/IHy CHary, JompHHoCce
CaBeCHOM NpHUIIpeMaky NpeJJora 3a Hay4uHe orjejie U cTyguje. MehyTtum, y pasiu-
YUTHUM CUTyallMjaMa Ta HauyeJsia MOTy Ja OyAy pas/IMdYUTO UCKa3aHa, Jja CTeKHy pas-
JIMYUTY MOPAJIHY TEeXHHY U 1a bbUX0Ba IpUMeHa Ji0BeJie 10 Pas3JIMYUTUX OAJIyKa U
npaBana nocrynama (Kinaju Tatuh 2010, 210).
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IICUXO0J/IOTHje U HeIBOCMUC/IEHO HaM YKa3yjy Ha NoTeHIUja/IHy 3auHTepeco-
BAaHOCT U paclpoCTPambeHOCT eAUTOBaba FeHoMa Y JIovIeAHoj 6yayhHOCTH
y CBPXY ,l060sbiama” /byAckux 6uha (hykanosuh 2016, 291).

OnpaBpaBajyhn reHeTHUYKY HWHTEPBEHLUjy Kao MeTOA ,N060Jbllama”
JpyAckux 6uha, CaBysiecky HaBOAM Jila HEMa MOpaJiHe pasJiMKe Yy HHTepBeH-
IyMjaMa Koje BpLIM CpeJHMHA WIH Jiedelhy MeJUKaMeHTHMa y OAHOCY Ha
WHTepBeHIMje IPUMEHOM eJuToBama reHoma. [lame, CaByJjiecKy UCTH4e
Jla , MM NPUXBAaTaMO MHTepPBEHIUje CpeJlMHe Koja YTHUYe Ha ycaBplLIaBambe
Haule Jele. llIkosi0Bame, HcxpaHa, TpeHUpale KOPUCTe ce Kako GU ce of
Jlelie CTBOpPW/IM 60/bU JbYAU U moBehase WmUXOBe XMBOTHe IaHce. [lena
ce o6pasyjy fa 64 6uJa KoolepaTUBHA, UHTEJUTEeHTHA, Malbe arpecuBHA
W JIello BaclUTaHa. Y TOM IOrJe/ly, MCTpaXXUBauM Tparajy 3a MeTojama Ja
Kpeupajy oOKpyxeme Koje he felly CTUMY/IHCATH Ja MaKCUMHU3HUPajy CBOj UH-
TeJeKTyaIHU noTeHuujan” (Savulescu 2016, 4).

HacynpoT ToM cTaHOBHIITY Koje moucToBehyje yTUIaj cCpeiuHe U reHe-
TUYKY UHTEePBEHIIUjY, HaralleHo je PyKyjaMHUHO CTAaHOBHUUITE O IOLITOBAY
NpUpo/ie, Koje Ta UMIJIMLIUTE J0OBOJU HA caMO KOPakK 0 J,OMUHALKje NpH-
POJHMX NpaBa, KApaKTEPUCTH4YHe 3a KOH3epBAaTHUBHY COLMjaJIHO-NIPaBHY
Mucao (Mutposuh 2010, 83). dykyjama onemyje Aa ,10CTOje ONpaBJaHU
¥ MyJIpY pasJio3u Jja ce BpaTHMO INOIITOBakYy MPUPOJHOr pefia CTBApU U
Jla He MUCJIMMO KakKo JbyZicKa 6uha Mory sako fa ra mo6oJbliajy NpUroa-
HUM uHTepBeHlMjaMa“ (Fukuyama 2003, 118). KoHncTaTyjeMo Aa ce, mpeMa
®yKyjaMHHOM MUILL/beRY, YTULA] HA TPUPOJY M3a3BaH BeIITAa4KUM NyTeM
3HATHO pa3JIMKyje oJf IpOMeHa HacTa/lMX M0/ yTUIlajeM CpeJiuHe.

Kao u ®ykyjama, u Jpyry HAyYHULM Cy IPOTUB GUJIO0 KAKBUX FeHETUYKHUX
UCTpaXMBaka Ha XyMaHOM eMOPUOHY jep cMaTpajy Jja eMO6pHOH UMa MopaJl-
HU 110J102Kaj UCTOBETaH YoBeKy. ETMUKa oNpaBAaHOCT eAUTOBAbA XYMaHOT
reHoMa KOHTPOBep3Ha je YaK 1 OHMM Hay4YHHULMMa KOjUMa je NPUXBAT/bUBO
eMOpHOHA/JHO HUCTpaXkuBamwe. To cTaHOBUIUTe 6paHuM U Mepcu JapHOB-
cku (Marcy Darnovsky), pykoBoguian, LleHTpa 3a TeHETHKY U APYLITBO Y
KanudopHuju, Koju nHaue nmojpxaBa reHeTHYKAa HCTPAKUBamkba Ha XyMa-
HOM eM6pHOHY. [JapHOBCKH HCTHYE A je eJUTOBAME JbYJCKOT reHOMa NpH-
JINYHO OIIACHO, Te Jia Ipe/iCTaB/ba KOpaK Halmpe/, y NOKyLIajy ,IPOU3BOAbe"
reHeTHUYKU MoAuUKOBaHUX JbyAcKkUX 6uha. ExnToBame JbyAcKor reHoMa
noJpasyMeBa NpoMeHy reHa cBake hesdje, koje he ce ofpa3uTu u Ha CBe
IIOTOMKe TOTI yoBeKa. [IpeMa ToMe, ocpeAu cy nepMaHeHTHe U BepoBaT-
HO HeIlOBpaTHe NIPOMeHe, YMje Cy nocjaejule HecaryerBe. YaK U YKOJIUKO
6U ce TOKOM BpeMeHa yTBp/uJa 6e36eJHOCT OCTYIIKA, OCTaje HeJJopedeHo
nuTamwe 1WTa 64 ,Au3ajHupaHe 6ebe” yuuHuIe ApywTBy (Stein 2016, 9).
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CMepHHIlaMa AMepHYKOI JIeKapCKor yhapykemwa u3 1988. roauHe u
MOTOBHUM H3MeHaMa uU3 1996. roauHe, 3abpareHa je TeHeTHYKa MOJIH-
¢dukanuja repMHHAaTUBHUX hesuja, JOK je NpUMeHa COMAaTCKe IeHeTHY-
Ke MoAMdUKalMje orpaHUYeHa caMo ,y JaToM MoMeHTY" CMepHUIIaMa Ccy
ofpeheHn ycloBU KOjU [JONYLITAjy COMATCKy TeHETHUYKY MOAUPUKALHUjY
y TepaneyTcke cBpxe. Kako 61 eTHYKM Ousa NMPUXBAT/bUBA M ONpaBJaHa
IpMMeHa COMAaTcKe reHeTHYKe MoAUHKalLMje, HEONXOAHO je WCIYHUTH
HajMame TpH ycaoBa: 1) Mopasia 64 NMOCTOjaTH jacHA M 3HAYajHa KOPUCT 3a
oco0y; 2) He 64 TpebasIo J1a MOCTOjU KOMIIPOMHUC Ca APYTUM KapaKTepUCTHU-
KaMa WM ocobuHaMa; 3) cBU rpahaHu 6M MopasiM UMATH jeJHaK NPHUCTYT
reHeTHYKOj TeXHOJIOTUjH, 6e3 063upa Ha JIMYHU [J0X0JaK WUJIH Jpyre COLHO-
eKOHOMCKe KapakTtepuctuke (Polcz, Lewis 2016, 424).

HepaBHo je HanuonasHa akajeMuja Hayka, MHXKEHEpPCTBA U MeJULHe
CA/Jl (National Academies of Sciences, Engineering and Medicine - NASEM)
o6jaBuJia U3BELITA] ¥ KOMe Cy U3HeTe opeheHe npenopyke 3a eUTOBabE
XYMaHOT T€HOMa y KJIMHUYKUM CTyAvjaMa. Y HU3BEUITAjy je Npenopy4eHo
e/JUTOBalbe reHoMa repMHUHATUBHUX hesnja y KIMHUYKUM UCIUTHBAamkUMa
CaMo YKOJIMKO Ce TUMe HACTOjH CIPEYUTHU 030U/bHO 060J/bEHE UJIN CTAHE
3a Koje He IIOCTOje pa3yMHe aJTepHATHUBe, JOK UCIIUTUBAaIE MOJJIeXe PU-
ropo3HOM Ha/I30py U TPAHCIAPEHTHOCTHU Y NOTJIey HheroBe 6€36eJHOCTH U
nenorBopHoctu (Enriquez 2019, 1155).

CBe pesieBaHTHe MelhyHapojHe KOHBeHLMje, JeK/Japaluje, JUpPeKTHUBe
EBporcke yHUje ¥ 3aKOHU jeIHOIJIACHO 3ay3UMajy CTAaHOBUILTE Jia Cy Heoll-
XO/lHa KOHTMHYHpaHa reHeTHUYKa UCTPaXKMBakba Ha YOBeKY Jia 61 ce cTeKJIa
Jl0JlaTHa 3Hama O AUjarHOCTHUKOBabY, IPeBEHIUjHU U Jedyery 6osecTu. Hc-
TOBPEMEHO, y CBUM IpPaBHHUM MHCTPYMeHTHMa ce HarJallaBa Ja Cy reHe-
THYKa UCTpaKUBamwa Moryha jeJHHO IO LieHy Mamer Wid Beher ofpuLama
JbyZAU of oApeheHHX cyGjeKTUBHUX NpaBa Ha camoopebhere y ofHOCYy Ha
Tes0. [IpaBHA ¥ eTHYKa NPUXBAT/bUBOCT LieHUWhe ce MpeMa CTeleHy pU3H-
Ka y OAHOCY Ha O4YeKHUBaHY A0OPOOUT 3a JbyZe Kao CyOjeKTe MeHEeTHUUYKUX
HCTPaXKMBaa, y3 NPETXOAHY NpoleHy koMuTeTa 3a eTUKy (Kuiaju Tatuh
2012, 33).

6. 3AKJbYYAK

Hayuna focturayha o XyMaHoOM reHOMY MOTY Ce KOPUCTUTH y MeJULIUHU
y AWjarHOCTHUYKe, IPpEBEHTUBHE, TepaleyTCKe U Hay4YHe cBpxe. cToBpeMme-
HO, Ta AOCTUTHyha ce MOTy 3/I0ynOTPe6UTH y CBPXe CYNpPOTHE MHTEpEeCcH-
Ma MojeiNHAld, Te HAIIKOJUTH HUX0BOj JIMYHOCTH, TEJECHOM UHTErpuTe-
Ty, AUTHUTETY U CJI000/JHM, Ha HAUUH KOjU je CyNnpoTaH Ao06pUM obU4yajumMa.
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JlpyLITBO y KOjeM GU ce reHeTHYKe UHTEPBEHIMje TONyT eJUTOBamba IreHo-
Ma CIIpOBOJMJIEe Y3 eTUYKO ONpaBJaHO GpHcarbe TpaHHlle HOPMaIHOT WU
TUIIUYHOT cacTaBa U QyHKIMje J/by/icKe BpCTe G110 61 KOMIEH30BaHO ApY-
IITBOM y KOMe JJaHaLlbe ApyIITBeHe KilacupuKaLyje He 6U BaXKHUJIe U y KOMe
je nocturnyhe nojejuHana JleTepMUHNCAaHO HbUXOBUM TeHETUUYKHUM Kapak-
TepcTUKaMa. Telllko je 3aMMC/IUTH JPYILITBO Koje O6U ce cBeslo Ha O6HOJIOMI-
KM CaBpIIeHy BPCTY NpOrpaMHUpaHuX U MNOCJAYIIHUX N0jefiMHaLa, ca FOTOBO
HWCTOBETHUM ,N1060/blIAKLUMA" U JIPYTY BPCTY OUOJIOLIKH HENPOMEHEHUX
ocoba. Y TakBOj KopeJialjyjy NOCTaBJ/ba Ce MUTabe er3UCTeHlMje NIOTOBUX Y
OKpY>Kely Koje 61 CUTYPHO BOJMJIO ayTOPUTAPHO] yTOMHjH.

Y TOM KOHTeKCTY Tpeba NOCTaBUTH U3BeCHe I'paHHUIle TpaBHEe U eTUYKe
NpUXBAaT/bUBOCTU. HeomxozHO je 06e36eaUTH paBHOTEXKY M3Mehy HaydHOT
HUCTpaXKMBakha reHoMa U ’berose NIpMMeHe U NpaBHe 3alUTUTe MojeJNHAla,
Koja, usMeby ocTajor, obyxBaTa NpaBO Ha NPUBATHOCT W 3ALITUTY OF,
JMCKpUMUHalMje 10 OCHOBY I'eHeTHYKUX KapaKTepUCTHKa. YIPKOC KOM-
IJIEKCHOCTH NMHUTama NPUMEHe eJUTOBama I'eHOMa, J0laTHU NpobJseM je
HellocTojamwe oJroBapajyhe nmpaBHe pery/naTuBe, YUMe ce OTBapa MPOCTOP
3a Moryhe 3yoynorpebe, IITO y KpajikbeM BOJM NpPaBHO] HECUTYPHOCTH.
Crora je, de lege ferenda, HeoNxoAHO U HA IJIO0AJHOM HUBOY U y JoMaheM
paBHOM NOPETKY Ha CBeOOYXBaTaH HAYMH YPEJUTH MOCTYNaK eJUTOBabA
XyMaHOT FeHOMa U THMe MONYHUTH noctojehe npaBHe npasHuHe. UMajyhu
y Buay fa je CRISPR/Cas9 Moxjga camo jegHa y HU3Yy HHOBATUBHHUX
TeXHOJIOTHja ca OTPOMHUM NPeJHOCTUMA, a/1d U HEM3BECHUM I0oC/Ie[uliaMa,
Tpeba NPaBHO PEryJHCaTH YNOTPeby Te U CIUYHUX TEXHOJIOTHja ¥ XyMaHOj
MeaunuHU. EnuToBame reHoMa repMUHaTUBHUX hesvja M3a3uBa A0AaTHY
Y3HEMUPEHOCT U M0/ 03pee ¢ 063MPOM HAa HECUTYPHOCT Te TeXHOJIOTHje.
YnpaBo TH HOBU MHCTUTYTH OTBapajy oceT/bMBa e€THYKa NUTama, Koja U3-
Jlaze U3 yobuyajeHor nmpaBHOr okBUpa. CxoZHO ToMe, 6yAyhMM HOpMAaTHUB-
HUM OKBHpOM Tpebaso 61 ypeAUTH yCJI0Be M0 KOjUMa OU ce eBeHTYaJHO
JIOIIyCTUJIO e[JUTOBalbe reHoMa Ha repMUHATMBHUM hesinjama - y Tepa-
IIeyTCKe CBpXe 3a NoTpebe Jiedera 60JIECTH MM aKyTHUX CTakba U y Mpo-
duIaKTHUYKe CBpXe, KOje MOy WM He MOopajy 6uTH Tepameytcke. C apyre
CTpaHe, HY>KHO je U3PUYUTO 3a6paHUTH eUTOBabe reHoMa Y KO3MeTHYKe
CBpXe, OJJHOCHO CBpxe ,l1060/blIakba“ JbyIH, U YIOTPeOY 3a MoAudUKaLUjy
0COOMHA, KOja M3a3MBa 3a0pPHUHYTOCT 360T AUCKPUMUHALMje 10 OCHOBY re-
HETHUYKUX KapaKTepPUCTHKA, Oyayhu fAa, y JaHAIIKBHUM YCJI0BHMA pa3Boja,
He IIOCTOjU afleKBaTaH OATOBOP ApPYILITBAa HUTHU NPUIPEMJ/bEHOCT NMPABHOT
cucTeMa.

[TpuIMKOM NaXKJbUBOT OJIMePaBamba AO6GPOOUTH 32 YOBEYAHCTBO U Jla/ber
Hay4YHOT MpOorpeca, HaJlJIeXXHU PeryJaTOpHU OpraHd MOpajy BOAWUTH pady-
Ha 0 HeOYEKHMBAaHUM PU3UIMMa U HeXe/beHUM edpeKTuMa Te 0 MoryhHocTH
3Jl0ynoTpebe Te TEXHOJIOTHje Y KpUMHHAJIIHE CBpxe Oyayhu fa He MocToju
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MOTyhHOCT fAa ce HaylM Kao TaKBOj HaMeTHy orpaHuyema. ,lloctoju
MoryhHOCT 0oAroBOpHe NMpUMeHe HayYHUX pe3yJsTaTa, JOoK Cy CTBapHU HO-
CUOLIM Te OJrOBOPHOCTH JPYLITBO U HeroBa IMOJUTHYKA OpraHusanuja“
(Apakuh 2013, 312). I[lpegMeTHUM HCTpaXXHUBAlkeM ayTOPU HACTOje [a,
H“3MeDhy oCTasor, MOACTAaKHY HayYHU JiUjasIoT U3MeDhy MpaBHUKA U HayYHU-
Ka Y, 1ITO je joll BaXKHHUje, Aa 3aUHTepPeCyjy U aHTaXyjy CTPY4YHY U OIIUTY
jaBHOCT y mHUTamHMa Koja Cy NOKpeHyTa Hay4HUM JoCcTUrHyheMm y Menu-
UHU U TeHETHIH, C 063UPOM Ha TO Ja je 6yAyhHOCT eAUTOBama reHoMa
yMHoroMe OynyhHocT yoBeuaHcTBa. O6UM jaBHOT ydyenrha 4eCcTo ce HaBOJHU
Kao I[W/b IpeMa KojeM Ce Mepe pas/UYUTU MPUCTYIU TEXHOJIOLWKHAM Ipo-
6semrMa. CXOZHO TOMe, CTBApHO yuyeuihe pasjMYUTHUX JPYLITBEHUX aKTe-
pa (HayyHMKa, NpaBHUKA, JJOHOCUJIALA jaBHUX MOJUTHKA) MOXe MoBehaTu
NOBepeme jaBHOCTHU y NpoOILeC AOHOIIema oAJyKa. ONITH KOHCEH3YC O
npeJMeTHUM NHUTakUMa je Moryh, ajnu mpaBwsia kKojuma he ce ypenu-
TU MOCTYNAaK eJUTOBalka XyMaHOr reHoMa Tpebasio 6U Ja ce JjoHecy Ha
OCHOBY TeMeJbHe aHaJIu3e CBUX peJieBaHTHUX MPaBHUX U eTUYKHUX NUTaHa,
y3uMajyhu y 063Up UCKYCTBA pa3BUjeHUX 3eMasba.

JIMTEPATYPA

[1] Doudna, A. Jennifer, Emmanuelle Charpentier. 6213/2014. The new
frontier of genome engineering with CRISPR/Cas9. Science 346:
1077-1086.

[2] Adpakwuh, [paruma. 2/2013. BuoMeauIMHCKA TEXHOJIOTHja, €THKA U
KPUBUYHO NpaBo. 360pHuk padosa lIpasHoz pakyrmema y Hosom Cady
47:303-313.

[3] Apamkuh, Mapwuja. bBuoMe UIIMHCKH TOTIIOMOTHYTO OILJIohewe. xmmn://
www.uyc.6e.ay.pc/npog/mamepujanu/dpamap/6mno.meduyuHcko %
20npaeso.ndg, nocaeAmpu NpucTy 5. jyHa 2021.

[4] TDyxanosuh, Aubhena. 2015. Esponcku cmandapdu y ob6aacmu 6uomedu-
YuHe — npaso Ha uHmezpumem JauvyHocmu (JOKTOPCKa AucepTanuja).
Beorpapa;: llpaBHu dakynteT YHUBep3uTeTa y Beorpaay.

[5] TByxkanosuh, Aubena. 2016. 3amTUTa JbYJICKUX MpaBa U HOBE TEXHO-
Joruje. 279-304. CaspemeHu mehyHApOOHU eKOHOMCKU U NPABHU nope-
dak, yp. Camwa JenucaBan,. beorpag: MHCTUTYT 3a MehyHapoAHY noOJU-
THKY U IPUBPEAY.

[6] Enriquez, Paul. 2019. Editing Humanity: on the Precise Manipulation of
DNA in Human Embryos, North Carolina Law Review 97: 1147-1240.

642 Ananm MNdb 3/2021



lMNpaBHe, coLujanHe 1 eTMUKe UMMNIMKaLWje eaUTOBarba XyMaHor reHoMa

[7]

(8]

[9]

[10]

[11]

[12]

[13]

[14]

[15]

[16]

[17]

(18]

[19]

Fukuyama, Francis. 2003. Hawa nocmxymaua 6ydyhHocm: nocsieduye
6uomextosouike pesoayyuje. llogropuna: U/,

Furrow, R Barry. 2/2017. The CRISPR-Cas9 Tool of Gene Editing:
Cheaper, Faster, Riskier?. Annals of Health Law 26: 32-51.

Greely, Hank. 2015. Of Science CRISPR-Cas9 and Asilomar. http://blogs.
law.stanford.edu/lawandbiosciences/2015/04/04/of-science-crispr-
cas9-and-asilomar, nocaenwu npuctyn 11. ebpyapa 2021.

Kanunuh, Jenena. 2019. UPUCIIP: TamHe cTpaHe 3BHWje3/le TeXHUKA
MaHUNy/Jalkje TeHeTUUKUM MaTepujajioM. http://ba.voanews.com/a/
crispr-tamne-strane-zvijezde-tehnika-manipulacije-genetickim-
materijalom/4959016.html, nocneawu npuctyn 11. pebpyapa 2021.

Kapanukuh Mupuh, Mapuja. 3/2015. O6jekTHBU30Bamke MoOpajHe
urtete. 360pHuk Mamuye cpncke 3a dpywmeseHe Hayke 152: 487-503.

Kapanukuh Mupuh, Mapuja. 1/2016. llTteta ycien Hexe/beHOT
pobema 1 Hexes/beHOT )KUBOTA: OCBPT Ha 30jUH 3aKOH. AHa.u [IpagHoz
¢dakyrmema y beoepady 64: 105-131.

Khatodia, Surender, Kirti Bhatotia, Nishat Passricha, S. M. P. Khurana,
Narendra Tuteja. 2016. The CRISPR/Cas Genome-Editing Tool:
Application in Improvement of Crops. Frontiers in Plant Science 7:
1-13.

Knaju Tatuh, BecHa. 1/2006. MeguiMHCKa, eTUYKa U MMPaBHA NUTaka
MOjeJMHAYHOT ¥ TPYNHOT IeHEeTCKOT TecTUpawa. AHaau [IpasHoe ga-
kyamema y beoepady 54: 24-41.

Knaju Tartuh, BecHa. 2/2009. ETUYKK Y MpaBHU MOJIOXKAj MYHOJIET-
HUX TOCJIOBHO CIIOCOGHUX JbYyAM Kao cybjekaTa OGHOMEJULIMHCKUX
HCTpaXKMBaka UM orieaa. CmpaHu npasHu sxcusom 53: 209-236.

Knaju Tartuh, BecHa. 2012. Emuuku u npasHu nosoxcaj /byou Kao
cy6jekama 6UOMeOUYUHCKUX UCMPaXcu8aread U KAUHUYKUX 02/1e0a. beo-
rpaz: MHCTUTYT ApyIITBEHUX HAyKa.

Metzl, Jamie. 2019. Hacking Darvin - Genetic Engineering and the Future
of Humanity. Chicago: Sourcebooks.

MuTposuh, Becesnun. 1/2010. ApryMeHTH 3a U IPOTUB , 1060 bLIAKA"
JbYJICKMX 6uha reHeTCKOM HHTepBeHLHjoM. Coyuoiozuja 52: 75-96.

MyjoBuh 3opHuh, Xajpuja. 2007. U3a30Bu GHOMeAULIMHE: KIOHUPAE
Y LITA TO 3HAYH 3a NalyjeHToBa npasa. 43-66. [lomepamo epaHuye, yp.
Mupjana Pamesuh, 3opuna Mpiiesuh. Beorpaa: UHCTUTYT ApymiTBe-
HUX Hayka.

643



P. CoBum, C. CtojkoBuh 3nataHosuh (cTp. 625-645)

[20]

[21]

[22]

[23]

[24]

[25]

[26]

[27]

(28]

[29]

(30]

[31]

644

Paradise, Jordan. 2016. U.S. Regulatory Challenges for Gene Editing.
1-8. http://www.ssrn. com/abstract=2815519, nocnenwu npuctym 23.
¢debpyapa 2021.

Polcz, Sarah, Anna Lewis. 2/2016. CRISPR-Cas9 and the Non-Germline
Non-Controversy. Journal of Law and the Biosciences 3: 413-425.

Papgumuh, Jakos. 2008. MeduyuHcko npaeo. Beorpaj: YHUBep3uUTeT
»YHHoH“ 1 Homoc.

Rangel Goncalves, Giulliana Augusta, Raquel de Melo Alves Paiva.
3/2017. Gene therapy: advances, challenges and perspectives. Einstein
15: 369-375.

Rodriguez, Eduardo. 2/2016. Ethical Issues in Genome Editing using
Crispr/Cas9 System. Journal of Clinical Research & Bioethics 7: 1-4.

Savulescu, Julian. 2/2016. Genetic Interventions and the Ethics of
Enhancement of Human Beings. Gazeta de Antropologia 32: 1-15.

Cjenmuyuh, Mapra, CoBusb, Panko, CrojkoBuh 3snaTtaHoBuh Cama.
9/2018. HoBe TeH/ieHIMje V Pa3BOjy 3aKOHOAABCTBA Y 06J1acTH OHO-
MeJIMIIMHCKH OTIOMOTHYTOT oriohema. [IpasHu scusom: 751-768.

CoBusb, Panko. 1/2020. [IpaBHU acneKT eJUTOBalka reHOMa Y XyMaHOj
MeAuUMHU. [J1acHuk Adsokamcke komope BojeoduHe 92: 32-43.

CoBusb, Panko, Cawa CtojkoBuh 3sataHoBuh. 2019. [IpaBHO perynu-
cambe HAy4YHO-TEXHOJIOLIKUX OTKpuha y MeauuuHu. 325-342. Hayka
6e3 epaHuya UH, yp. MupjaHa Jlonuyap ByjHoBuh. KocoBka MuTtposuua:
®unozodpcku Pakynret YHUBep3uTeTa y [IpuIITHHMU.

CrojkoBuh 3satanoBuh, Camwa. 2019. lenemuuku u dpyau 30pascmeeHu
ocHosu duckpumuHayuje Ha pady. Beorpas: UHCTUTYT ApYIITBEHUX Ha-
yKa.

Stein, Rob. 2016. Breaking Taboo, Swedish Scientist Seeks To Edit DNA
Of Healthy Human Embryos. https://www.npr.org/sections/health-
shots/2016/09/22/494591738/breaking-taboo-swedish-scientist-seeks-
to-edit-dna-of-healthy-human-embryos, nocienmwu npuctyn 15. ebpy-
apa 2021.

The Hinxton Group. An International Consortium on Stem Cells, Ethics
and Law. 2015. Statement of Genome Editing Technologies and Human
Germline Genetic Modifikation. 1-9. Baltimore.

Ananm MNdb 3/2021



lMNpaBHe, coLujanHe 1 eTMUKe UMMNIMKaLWje eaUTOBarba XyMaHor reHoMa

Ranko SOVIL], PhD

Research Associate, Institute of Social Sciences, Belgrade, Serbia

Sanja STOJKOVIC ZLATANOVIC, PhD

Research Associate, Institute of Social Sciences, Belgrade, Serbia

LEGAL, SOCIAL AND ETHICAL IMPLICATIONS OF HUMAN
GENOME EDITING USING CRISPR/Cas9

Summary
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The rule of law in the EU is a very complex concept due to its nature,
different understanding and its diverse practical implementation, which has
led to rule of law backsliding. In parallel, the rule of law represents a crucial
pillar of the conditionality policy of new accession processes. The EU’s recent
enlargement methodology introduced more stringent and conditional criteria
for progress. This resulted in similarities between TEU Article 7 sanctioning
mechanism and the new enlargement methodology that implies elaborate
sanctions approach for candidate countries in cases of values’ breaches,
backsliding, stagnation and lagging behind. The EU polity has, therefore,
taken advantage of the empiric knowledge about the rule of law within its own
borders and in the enlargement countries, constantly moving between the thin
and the thick concept of the rule of law. The two processes have been feeding
into each other, therefore, resulting in a growing convergence.
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1. INTRODUCTION

In general, the rule of law represents a dynamic concept and notion with
many definitions and emanations in various societies of the modern world.
The EU itself, its Member States and the broad academic doctrine seem
hopeless at defining what it means, too (Kochenov 2015, 7-8). The Union
- being an organisation created voluntarily by its Member States, which
in turn introduce distinctive, diverse and sometimes opposing societal,
legal, cultural and other notions and traditions of the rule of law - is now
experiencing serious challenges to the common understanding of what the
rule of law represents. Its legal system is a sui generis form of legal order
with overlapping and intersecting institutions on one hand, and the pan-
European legal norms on the other hand (Culver, Giudice 2012, 75), which
makes the situation appropriately complex. On the other hand, the rule of
law is a necessity, a basis for EU law, which ensures the constant control
of legislation through law. This makes it a principle important for the
persistence of the idea of a unified polity that shares and respects a plethora
of Union legal acts. However, the foundations of the European integration
lie in Western societies. The concepts of values that the EU cherishes today
are built upon the customs and traditions of Western Europe rather than
of Eastern or South-Eastern Europe. This rift over the rule of law concept
should to be considered when assessing the recent developments of the
risks and breaches of the values of the Union.

The premise is that a common understanding on the rule of law does not
exist at the level of the EU and that its form fluctuates between the thin and
the thick concept. The thin rule of law is a formal view, of rather rule-by-
law, of law as an instrument of government action with individual rights,
property, contract, privacy and autonomy, which is all closer to the views of
those Member States that object to the pervasiveness of the thick concept in
the EU and provide for more of a thin or formal version (Drinoczi 2019, 6)
than a thick one. The thick rule of law, on the other hand, includes formal
legality, individual rights and democracy, and even social welfare rights
(Tamanaha 2004, 111-112) and is best represented by the example of liberal
democracy (Mgller, Skaaning 2010, 8). The scale of the rule of law from the
thin to the thick one can then be applied to the varying approach that some
Member States/societies in the Union have in defining what the rule of law
means for them. Although the EU has managed to build up its approach to
creating its own definition of the rule of law (European Commission for
Democracy through Law 2016) and develop mechanisms and procedures,
such as Article 7, Rule of Law Framework, rule of law annual reports on
Member States, to oversee and protect the rule of law concept as it is seen
in Brussels, the fact persists that not all the Member States can agree on
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what the rule of law is in essence. In the words of the Hungarian Justice
Minister Judit Varga, ‘Every state interprets the rule of law in light of their
own historical, social and legal development. Accordingly, if we try to impose
a one-size-fits-all version of the rule of law for all states, this could easily
lead to the violation of national constitutional traditions’ (Hungary Today
2021). The Calhounian® moment (The Economist 2021) that the EU is now
experiencing is overburdening the relationship of the institutions such as
the Court of Justice of the EU and Member States’ courts. However, it is not
just the brawl between the institutions, it is much more dangerous as it is
the struggle for precedence of the Union acquis over national legislation, and
vice versa, it is precariously undermining the unity of the Member States
and undercutting the foundations of the EU - its acquis and, even more so,
the common values.

The primary legal source for the rule of law in the EU is the triangle of
three treaty articles: well-known Article 2 and Article 7 TEU, as well as the
‘enlargement’ Article 49 of the Treaty of Lisbon (TEU). Article 2 defines the
EU values and their importance for the Union, while Article 7 develops the
protective mechanisms. The fact that the rule of law is a sine qua non value
is further reaffirmed through Article 49, which states that only European
states that respect the values referred to in Article 2 and are committed to
promoting them may apply to become a member of the EU. The EU, which was
initially created as an economic community, has been gradually developing
the elements of fundamental values and their promotion and protection in
its primary and secondary legislation. The process picked up speed in the
early 1990s with the new energy for both new internal integration forms
within the EU and the enlargement towards the new democracies Eastern
Europe. The Maastricht and Amsterdam treaties laid the legal foundations
for the European values and embedded the rule of law as one of these while
the Nice and Lisbon treaties continued the work and further strengthened
the concepts. The past decade has also seen new initiatives and ideas on
how to further develop the protection of the common concept of the rule
of law in the EU through infringement procedures, a rule of law framework,
various judiciary and anti-corruption initiatives and reports, conditionalities
on using EU funds, and finally the most important one - procedures under
Article 7.

L John Calhoun was an American politician and Vice-President of the USA before

the Civil War, who advocated nullification - the right for states to strike down
federal laws they deemed unconstitutional.
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These developments coincided with the inability of Romania and Bulgaria
to exit the Cooperation and Verification Mechanism,?> which was set as a
post-accession rule of law conditionality tool, as well as rapid negotiations
of Chapter 23 (Judiciary and Fundamental Rights) for Croatia. On the other
hand, discord on the issue of the common view of what the rule of law
represents and discussions about it started being increasingly vocal. Hungary
first and then Poland became perceived and ranked as illiberal democracies
that had started to reverse on their approach to the Article 2 values, in what
Lihrmann and Lindberg call the third wave of autocratisation, unfolding
with gradual setbacks under a legal fagade (Lithrmann, Lindberg 2019,
1095). This backsliding of rule of law has led to the first ever triggering
of the sanctioning mechanisms of Article 7, with procedures ongoing at
this time.

At the same time, the enlargement process has grown to be ever more
conditional, i.e. based on more stringent and demanding rule of law
criteria, especially through the most recent waves of accession talks. The
new approach to negotiating rule of law chapters, in 2012 for Montenegro,
and in 2014 updated for Serbia, was created in order to allow for a new
generation of Balkan candidates to start accession talks. After long
deliberations and discussions on when and under what conditions to open
accession negotiations with Albania and North Macedonia, the EU came out
with the new methodology (European Commission 2020a) and negotiation
frameworks in 2020, thus allowing for the new two candidates to start the
process. Invited to voluntarily do so, Montenegro joined the new methodology
in May 2020 (European Integration Office, Government of Montenegro 2020)
while Serbia announced its intention to participate in July 2020 (European
Western Balkans 2020). The European Commission prepared a working
document on the application of the revised enlargement methodology to the
accession negotiations with Montenegro and Serbia (Council of the European
Union 2021) in March 2021, which set further guidelines on how and to
which aspects the new methodology would apply to the already negotiating
candidates. These two processes, the first touching the delicate situation of
the unity and agreement of EU Member States on the key provisions of its
treaties, and the second that concerns the conditionality presented to the
EU membership candidates, have been developed with a growing number

2 The Mechanism for Cooperation and Verification was designed by the European

Commission to monitor the post-accession implementation of commitments of
Bulgaria and Romania in the area of judicial reform, corruption and organised
crime. Although set up as a transitional measure in 2007, it is still valid for these
two Member States as neither has managed to leave it.
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of identical or similar tools for the protection of the rule of law. The latest
negotiation frameworks for Albania and North Macedonia show that the
Article 7 features are applied and introduced into its sanctioning procedures.

This paper offers a presentation and comparison of similarities between
the two models and argues that the aggravating situation with the rule of law
in Europe has to a great extent influenced the approach to the negotiation
modalities. The experience involving primarily new Member States, which
could not accomplish the necessary rule of law standards, in the opinion
of the rest of the EU and the central European Member States, which
demonstrated that reversibility in relation to fundamental values is possible
and tangible, has had a considerable impact on making new negotiation
talks longer and slower, and more profound in the EU demands and much
more complex in the applied conditionality policy. On the other hand, the
tools and mechanisms used in the enlargement process have in turn offered
much inspiration and material for an increased rule of law conditionality
within the Union itself. Therefore, this interactive experience worked in two
directions, deriving inspiration from enlargement for the EU in its dealing
with breaches of the fundamental values in the EU and vice versa, influencing
future accession processes.

2. THE EU AND VALUES IN MEMBER STATES AND CANDIDATE
COUNTRIES

The renowned Article 2 of the TEU states that the Union is founded on
the values of respect for human dignity, freedom, democracy, equality, the
rule of law, and respect for human rights, including the rights of persons
belonging to minorities. It further expands in the same paragraph stating
that these values are common to the Member States in a society in which
pluralism, non-discrimination, tolerance, justice, solidarity and equality
between women and men prevail. These values were not part of the original
treaties in the 1950s. It was only with the Maastricht Treaty that the notion
of the principles of liberty, democracy and respect for human rights and
fundamental freedoms, and the rule of law was introduced, although only
in the preamble of the Treaty. Finally, Article F of the Treaty of Amsterdam
introduced the fundamental values as the principles on which the EU is
founded. These legal provisions in the primary EU legislation were later
expanded and reinvigorated, through the Treaty of Nice (improving the
mechanism in cases of values breaches) and the Treaty of Lisbon, leading to
the legislative framework as we know it today.
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The EU regards the rule of law as a prerequisite for the protection of all of
the Article 2 TEU fundamental values. At the same time, new methods and
approaches to promoting and protecting them have been the focus of the
Union in the past decade. This has led to the fact that now the EU possess
various instruments, such as infringement procedures for cases when EU
law or Article 7 TEU procedure is breached. The Framework for Rule of Law
(European Commission 2014) was proposed by the European Commission
in 2014 and adopted by the Council (Council of the European Union 2014)
after it was concluded that the traditional mechanism of the infringement
procedure had not functioned properly in the case of the rule of law breaches.
At the same time, Article 7 (paras. 2 and 3) was considered not flexible and
sufficiently appropriate for Member States to be used against their fellow
Member States, or it was an extremely high benchmark to achieve (Halmai
2018, 16). The Rule of Law Framework was, therefore, seen as a midway
approach in addressing systemic threats to the rule of law in all the EU
Member States. This mechanism permits the European Commission to start
a dialogue with EU Member State in order to prevent the growth of systemic
threats to the rule of law, but we can argue that it has primarily served to
avoid situations where the Article 7 TEU procedure needs to be activated.
Therefore, the Framework provides more in terms of techniques, dialogue and
protective mechanisms than infringement, but is less effective and deterring
than the Article 7 procedure. Although it introduced supplementary steps
and levels of communication with Member States, in the end the Framework
has not managed to dissuade Member States and prevent the initiating of
Article 7. Building on the experience involving the 2014 Framework, in 2019
the European Commission proposed a new, improved mechanism (European
Commission 2019b) to replace it. On this basis, the Commission presented
its first round of annual rule of law reports in September 2020 (European
Commission 2020b). This new rule of law peer review showed 28 ‘concerns’
and 2 ‘serious concerns’ in Poland, followed by 16 and 3 in Bulgaria and 11
and 1 respectively in Hungary (Politico 2020).

Article 7 TEU is the main and the most powerful mechanism for the
protection of the common values of the EU, including the rule of law. Some
call it a ‘nuclear option’ (quoting the famous State of the Union speech by EC
President Barroso in 2013 (European Commission 2013a), others a ‘paper
tiger’ (Osterdahl 2019, 241), which shows how controversial the mechanism
really is. The preventive mechanism of this Article is reserved for exclusively
a ‘clear risk of a serious breach’ in paragraph 1. This paragraph represents a
tool that offers the Council the authority to give a warning before a ‘serious
breach’ has actually materialised. At the same time the real sanctioning
mechanism is presented in paragraph 2 of Article 7 TEU for the cases of
‘serious and persistent breach by a Member State’ of the values set out in
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Article 2. Through the provisions of this paragraph the Council can suspend
certain rights deriving from the application of the treaties to the EU country
in question, including the voting rights of that country in the Council.

However, neither the preventive nor the sanctioning mechanism of Article
7 TEU have been applied in full to date. The Haider case of Austria in 2000
(Ahtisaari, Frowein, Oreja, 2000) was short-lived. It produced a bitter taste
and a feeling of disunity in the Council, with premature and procedurally
not entirely appropriate measures. This led to the consolidation and
enhancement of preventive procedures, i.e. hearing of the EU Member States
that were provided for in the Treaty of Nice. The EU had to wait more than
15 years to experience a serious and persistent breach of the rule of law
in Eastern Europe. The Union has, therefore, increasingly turned to the
prevention of the possible greater internal differentiation in relation to
the practical realisation of the rule of law in the Member States, with the
logic being that differentiation impedes the functioning of its legal order
(Damjanovski, Hillion, Preshova 2020, 3). The two cases of Hungary and
Poland, posing a clear risk of a serious breach of the Article 2 values, are
the only ones to date, but they have not been finalised yet. Both countries
have challenged the ‘one size fits all’ concept of the rule of law in the
Member States. Once the ‘Big Bang Enlargement’ exploded in 2004, a few
could predict that there would be certain new members of the EU in Central
Europe who would challenge the unity of the Union and present themselves
as illiberal democracies, as Viktor Orban and Jarostaw Kaczynski like to style
their governments and political affiliations. This illiberal approach denotes
a different attitude towards some of the founding blocks of democracy
and rule of law, be it the independence of the judiciary, the autonomy of
universities, or the freedom of speech. The differences in the interpretation
of what would be the common European standard for the rule of law have
produced consequences on both the theoretical and practical level, since not
many in the EU could imagine that there would be democratic and rule of law
backsliding once a country joins the EU. Once it happened, the harm done to
the unity of the EU, as a common space that shares uniform views on the
values, has transformed into long-term and very damaging consequences,
which will be felt for years. On the other hand, in practical terms, the most
acute examples of Poland and Hungary are putting to test the ability of the
EU institutions to deal with breaches in certain Member States, but also
the ability to find consensus in the Council. Some also see the intervention
against Hungary and Poland as a part of the EU constitutionalisation process
towards a more structured federal entity (Peirone 2019, 98).
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The European Commission presented the Proposal for a Council Decision
on the determination of a clear risk of a serious breach by the Republic
of Poland of the rule of law (European Commission 2017) in 2017, thus
initiating for the first time the procedure from Article 7 para. 1 Treaty on
the European Union (TEU). On the other hand, the European Commission
kept silent about the situation involving the rule of law in Hungary, although
pursuant to Article 17(1) TEU it oversees the application of the Union
law, therefore being the guardian of the acquis. Therefore, the European
Parliament took the initiative and voted on the Resolution calling on the
Council to determine, pursuant to Article 7(1) of the Treaty on European
Union, the existence of a clear risk of a serious breach by Hungary of the
values on which the Union is founded (European Parliament 2018). The
council reacted in line with the provisions of Article 7(1) organising hearings
of the concerned Member States throughout 2018 and 2019. However, the
hearings were concluded with a clear dividing line between the Western
(old) Member States raising questions and Eastern (new) Member States
keeping silent (Pech 2019), which further showed the difficulty of reaching
a consensus on the approach to potential rule of law breaches.

The EU has been not just divided along the Western/Eastern or old/new
axes. Grabowska-Moroz and Kochenov speak about a more distinguished
divide into five categories of states: committed enforcers (openly and loudly
demanding a stronger role for the EU in enforcing rule of law and being
very critical); soft enforcers (less proactive, but committed to rule of law):
oscillators (changing positions regarding the enforcement of rule of law);
reluctant anti-enforcers (reluctant to express criticism of offending states
or to endorse strong rule of law enforcement), and strong anti-enforcers
(Poland and Hungary and those who do not like the procedure applied to
EU Member States) (Grabowska-Moroz, Kochenov 2020, 44). The scale of
approaches to the rule of law issue demonstrates even more prominently the
complexity of views, official standpoints and relations among EU Member
States, especially in relation to a possible vote in the Council.

The problems of the divide are even more profound considering the
lack of possibility to reach the situation where four fifths of the Council
Members are needed to vote to finalise the procedure envisaged by Article
7 para. 1. Politics plays a far greater role in the dynamics of the work of the
Council than the pure legalists would consent, or to quote Pech who claims
that the general and non-explicit nature of the principles of Article 2, that
are to be defended by Article 7, makes the establishment of breach by any
Member State more political than legal (Pech 2009, 64-65). It should also be
considered that this is only the first level of decision making in determining
a risk, and not the existence of a serious and persistent breach of rule of law
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by a Member State (para 2 of the same article) which calls for a unanimous
vote (27 minus the concerned country). At this stage it would be quite hard
to envisage the situations in which the 26 Members of the Council would
vote to determine serious and persistent breach by either Hungary or Poland
since the Council has not dared yet finalise the procedures that would
result in the voting of the needed four fifths of its members. Even if this
situation happens in the future, the second paragraph mechanism would be
extremely difficult to transpire, since Hungary can count on Poland to block
the unanimity decision and vice versa. Therefore, the provision of Article 7
para. 3, which could be put into practice through a qualified majority vote, is
basically not attainable due to the second level of decision making (see Table
1 below). Hypothetically, this blocking could be avoided if there had been a
common procedure of invoking Article 7 for both Poland and Hungary, so
that the voting is done en bloc.

In any case, the situation with Article 7 is now the one of ‘wait and see’. New
challenges and problems occurred in 2020 due to the COVID-19 outbreak and
its protracted consequences, which turned the focus of the Council, already
reluctant to vote on Hungary and Poland, to other issues such as pandemic
mitigation measures and the 2021-2028 MFF preparations. However, even
these budgetary discussions were marred by the discord among the Member
States. Both the adoption and implementation of a regulation that would
condition the EU budget for the next perspective, on the basis of the rule of
law requirements, have been vehemently opposed by Warsaw and Budapest,
with its legality even being challenged before the Court of Justice of the EU.
Against the backdrop of the pandemic, these processes are still waiting for a
tangible and sustainable solution.

Nonetheless, the experience with the inability of the EU institutions, and
primarily the Council, to deal with the breach of the values on which the
EU is founded, has had its impact on the procedures and the preparation of
how the EU will approach the new generation of negotiating countries. This
can be seen in all the stages of Article 7 and the enlargement negotiations
provisions, as shown in Table 1. The cases or causes of triggering sanctioning
mechanisms are the same: (clear risk of) serious and persistent breach of
the values on which the EU is founded, i.e. the rule of law. The enlargement
methodology adds the backsliding to the possible risks, due to the progressive
nature and dynamism of the accession negotiations. Therefore, a candidate
country may not just host a clear risk of the rule of law breach, but also
backslide on the rule of law and other commitments to the EU during its
progress towards membership.
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Once the risk is recognised, in the case of Article 7, the initiative can come
from the European Commission, European Parliament, and one third of the
Member States. The two mentioned European institutions have already
both triggered the Article 7 mechanism in the case of Poland and Hungary,
respectively, while it is highly unlikely at this stage to have one third of
Member States initiate any such procedure on their own peers. Conversely,
while the 2012 methodology had the same approach, in regard to the
Commission and one third of the Member States (the Parliament having
no role in this aspect of Enlargement Policy), the new 2020 methodology
recognises the possibility of a duly motivated request of only one Member
State. This is a big gamechanger, allowing any Member State to invoke such
a corrective and strict procedure on candidate countries, and it stands in

sharp contrast to the practice based on the Treaty of Lisbon provisions.

The hearing of the country in question is envisaged in all cases as allowing
the State concerned to express its position on the matter. The decisions,
on the other hand, vary based on the established facts and are suited to
the status of the country: member (determination of existence of breach,
suspension of certain rights) or non-member status (putting on hold certain
chapters or full suspension of negotiations, or descaling of pre-accession
support), as shown in Table 1. At the same time, the voting procedure is a
mixture of various approaches of the EU to the field where we also see the
recent introduction of a reverse qualified majority voting as a possibility in
the 2020 methodology, if the EU wants to simplify the procedures to achieve
a quick response. Finally, the European Parliament is either consulted or

informed on the process, strengthening its position consistently.

What needs to be accentuated is the fact that there are no deadlines in the
case of the Article 7 procedures, which leads to the deferment of decisions
until the Council is ready to pronounce itself on the matter, as in the cases
of Poland and Hungary. The same holds for the 2012 methodology which
remains silent on deadlines. While we can expect that the negotiation
frameworks for Albania and North Macedonia will prescribe precise
deadlines for making decisions, we can also envision them stipulated in the

recently adopted Rule of Law Conditionality Regulation.
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Table 1 - Similarities among the two negotiating frameworks
(2012 and 2020) and the Article 7 TEU mechanisms

Article 7 TEU Article 7 TEU Article 7 TEU 2012 2020
para.1 para. 2 para.3 METHODOLOGY METHODOLOGY
Case/situation In the case of a In the case of Where a In the case of In the case of
clearrisk of a a serious and determination under | a serious and a serious and
serious breach of | persistent breach | paragraph 2 has been [ persistent breach of | persistent breach
the values referred | of the values made the values on which | of the values on

to in Article 2, by a
Member State

referred to in
Article 2, by a
Member State

the Union is founded,
by a candidate
country

which the Union

is founded, by

the candidate
country, or where
there is significant
backsliding in a
cluster or under

a specific chapter
that has not yet
been provisionally
closed.

Initiative by On a reasoned The European the Commission will, | the Commission
institutions proposal by Council, or by the on its own initiative | can, on its own
the European Commission initiative
Parliament or
by the European
Commission
Initiative by By one third of the | On a proposal by At the request of At the duly
Member States | Member States one third of the one third of the motivated request
Member States Member States of a Member State

Action by the
Candidate/
Member State

Before making such
a determination,
the Council hears
the Member
State in question
and may address
recommendations
to it, acting in
accordance

with the same
procedure.

after inviting the
Member State in
question to submit
its observations

Hearing of the
candidate country

Hearing of the
candidate country

Type of a
decision

determines a clear
risk of a serious
breach of the
values referred to
in Article 2, by a
Member State

determines the
existence of

a serious and
persistent breach of
the values referred
to in Article 2, by a
Member State

may decide to suspend
certain rights deriving
from the application

of the Treaties to

the Member State in
question, including

the voting rights of

the representative of
the Member State’s
government in the
Council. The Council,
acting by a qualified
majority, may decide
subsequently to vary or
revoke measures taken
under paragraph 3 in
response to changes in
the situation that led to
them being imposed.

recommends the
suspension of
negotiations
(and propose
the conditions
for eventual
resumption)

1. recommends
the negotiations
be put on hold in
certain areas;

2. suspends
negotiations
overall.

3. in the case of
provisionally
closed chapters,
they can be re-
opened or reset;
4. the scope and
intensity of EU
funding could

be adjusted
downward.

657




A. A. Pejovi¢ (cTp. 647-673)

Article 7 TEU Article 7 TEU Article 7 TEU 2012 2020
para.1 para. 2 para. 3 METHODOLOGY METHODOLOGY
Voting the Council, acting | acting by the Council, acting by a | the Council will the Council
procedure by a four fifths unanimity qualified majority decide by qualified | will decide by
majority of its majority qualified majority;
members whenever relevant,
simplified
procedures,
including reverse
qualified majority
voting, may be
used to attain a
quick response.
Role of the the EP shall provide | the EP shall provide the EP will be the EP will be
European the consent the consent; informed informed
Parliament the EP will be
informed

3. THE NEW ENLARGEMENT METHODOLOGY

The new enlargement methodology of the EU, in regard to Albania and
North Macedonia, was created in order to overcome the deficiencies in the
EU’s new approach to negotiating Chapters 23 and 24, which was established
in 2012 (European Commission 2012), but also in order to placate the
Member States that have not been overly keen on opening new negotiation
processes with more Balkan countries. The EC Communication ‘Enhancing
the accession process - A credible EU perspective for the Western Balkans’
(European Commission 2020a) came as a result of a tumultuous process of
negotiations between the Member States and the European Commission on
how to overcome the blockade of the opening of accession talks with Albania
and North Macedonia in the autumn of 2019. Namely, these two Balkan
countries received the recommendation of the European Commission to
open the accession talks in April 2018 (European Commission 2018b). The
June 2018 Council responded positively to the progress of both countries,
but also expressed the need for additional activities to be undertaken so that
the first intergovernmental conference (IGC) for the opening of accession
talks could be organised by the end of 2019 (Council of the European Union
2018). Along these lines, the June 2019 Council tried to reach a compromise
on the decision to organise the IGC by the end of the year, yet failed in doing
so and therefore decided to postpone the decision until October 2019, at the
latest (Council of the European Union 2019a). In spite of long discussions
and negotiations, during the summer of 2019 the Member States could not
reach a satisfying common decision, which led to yet another postponement
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at the October 2019 Council (Council of the European Union 2019b), and
the commitment of the European Council to reach a decision by the time of
Zagreb Summit in May 2020 (European Council 2019).

The main obstacle to reaching the needed consensus in the Council
was France, both in the case of Albania and the case of North Macedonia,
while the Netherlands had issues with the opening of negotiations with
Albania. French President Macron insisted that the actual methodology
of the accession negotiations was flawed and that it needed to be altered
in order to be more adapted to the rule of law needs (Berretta 2019).
Consequently, the French issued a non-paper calling for a renewed approach
to the accession process and full compliance with the rule of law and the
acquis (Government of France, 2019). One of the French demands was that
the European Commission develop a new methodological framework for the
negotiations of the new candidate countries, where France wanted to have
four principles - gradual association, stringent conditions, tangible benefits,
and reversibility - translated into the future methodology. And, indeed,
the European Commission presented the new draft for the methodological
framework to the Member States in early 2020, which was subsequently
adopted and presented on 5 February 2020. This led to the decision of the
Council for General Affairs, on 25 March 2020, to open the accession talks
with Albania and North Macedonia and to start the preparation for the first
intergovernmental conference with these two countries (Council of the
European Union 2020).

The Communication underlined the need to further improve the
effectiveness of the overall accession process and its implementation on the
ground, especially in the area of fundamentals i.e. the rule of law, political
and economic criteria, and public administration reform. The EU, on the
basis of its concerns about the state of rule of law in the region, asked
the Western Balkans political leadership to deliver more commitment and
credibility within the reforms in the fundamentals cluster, which need to be
tangible and sustainable. Thus, support to fundamental democratic and rule
of law reforms, and alignment with core European values and the highest
EU standards became the central issue in the negotiations for membership
and it was accentuated even more than in the new approach on the rule of
law of 2012. Nine years ago, it was pointed out that the ‘countries aspiring
to join the Union must demonstrate their ability to strengthen the practical
realisation of the values on which the Union is based at all stages of the
accession process’ (European Commission 2012, 4). Consequently, the
latest approach builds on these words and expands the stringency of rules,
which in turn influenced the 2020 negotiation modality to differentiate
significantly in certain parts from the previous negotiating frameworks for
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Montenegro and Serbia. The key innovations are clusters, elaboration of the
reversibility principle, strengthened conditionality, inclusion of reversed
qualified majority voting (QMV) instead of QMV for the decision making, in
cases when the Council wants to decide through simplified procedures in a
quick response, as well as that all relevant chapters of the acquis shall be
cross-checked against anti-corruption policies.

The chapters of future negotiations will be organised in clusters. Out of
the six of them, the first one on the fundamentals is the most important. The
new methodological framework prescribes the opening the Fundamentals
cluster (the two key chapters, 23 - Judiciary and Fundamental Rights, and
24 - Justice, Freedom and Security; as well as three related ones: 5 - Public
Procurement, 18 - Statistics, and 32 - Financial Control) first and it also
adds that they will be closed last, the provision that did not exist in the 2012
negotiation framework. In addition to these five chapters, the Fundamentals
cluster will also focus on economic criteria, the functioning of democratic
institutions, and public administration reform. The new approach also
clearly states that no other negotiating cluster will be opened before the
Fundamentals cluster is opened, as well as that the progress under this
cluster will determine the overall pace of the negotiations, while no other
chapter will be provisionally closed before the interim benchmarks for
Chapters 23 and 24, therefore giving the Fundamentals chapters an overall
influence over the opening or closing of new clusters or chapters. Hence,
the new approach will be even more stringent and exclusive to the overall
dynamics of opening accession chapters. The clusters system will make
the possibility of preparing or starting negotiations in other areas of the
Union acquis, such as agriculture, transport, intellectual property, etc., even
more difficult or even impossible if there is no satisfactory progress in the
Fundamentals cluster.

The new methodology calls for a new generation of negotiation documents
(roadmaps) to be developed - firstly the roadmap for the rule of law Chapters
23 and 24, which would serve as the basis for the opening of accession talks.
As in the negotiation framework, e.g. for Montenegro, the action plans for
Chapters 23 and 24 were set to constitute the opening benchmarks for these
two chapters (Council of the EU 2012, 5), the future roadmaps would replace
these action plans and subsequently serve as the opening benchmarks in
the case of Albania and North Macedonia, while Montenegro and Serbia
would continue using the already agreed action plans for Chapters 23 and
24 (Council of the European Union, 2021). The proposed roadmap on the
functioning of democratic institutions and public administration reform, from
the 2020 Methodology, builds on the expectations expressed in the 2012 New
Approach of having the candidates and potential candidates start working
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from an early stage on establishing and promoting the core democratic
institutions, be it the national parliaments, governments, or judiciaries, i.e.
all the necessary and essential parts of any democratic system (European
Commission 2012, 4).

As this paper has already presented sanctioning or corrective procedures
in parallel with Article 7 procedure, it suffices to say that compared to the
2012 approach, once the procedure is initiated, there is a clear sequence of
steps leading to the decision on corrective measures or their lifting in the
Council.

Table 2 - Procedure of the sanctioning policy in the institutions

Ve

é ) A Member State can initiate the
procedure
The Commission
recommends the ~
suspension of r

negotiations.

The Commission itself can
initiate the procedure
\_ J p

4 )

The Council decides to reject
the Commission's
recommendation

The Council conducts the \. J
hearing with candidate
country concerned

The Council decides to
suspend the overall
negotiations, to put on hold
specific area, to reopen/reset
already closed chapters
. J

The EU has also decided to apply an innovation in the EU decision-
making procedures - a reversed qualified majority voting (RQVM) instead
of qualified majority voting, as was the case with Montenegro and Serbia.
The introduction of the decision-making mechanism greatly diminishes
any chance of blocking the sanctioning procedures triggered in cases of
breaching values, stagnation, backsliding or lagging behind. The RQVM
usually considerably lowers the threshold for the majority needed to pass
proposals, therefore making the adoption of the proposals almost automatic
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(Van Aken, Artige 2013, 2). A Commission proposal is considered to be
approved by the Council unless rejected by a qualified majority of Council
members. On the other hand, it would be enough for it to be supported by
a group of Member States representing at least 35% of the EU population,
which is basically as large as a blocking minority. Finally, a blocking minority
must include at least four Council members, pursuant to Article 16(4) TEU.
The RQMV has been used mostly in the context of the Six Pack and the
Stability and Growth Pact for sanctioning decision making. However, the
legality of the RQMV is questionable since it derogates from the provisions
of Article 16(3) TEU, laying down the general rule on voting in the Council
(Miglio 2019, 11). Therefore, it remains to be seen if and in which cases and
voting procedures this mechanism would be applied in the case of candidate
countries, because the new methodology is not clear on it, only specifying its
application in need of a ‘quick response’ (European Commission 20203, 6).

Finally, the new negotiation frameworks further developed the cases
in which the Commission, on its own, or on the proposal of now only one
Member State, instead of one third as in the case of the previous Montenegrin
and Serbian frameworks for negotiation, can trigger the sanctioning
mechanisms. There are three different situations in which this can happen: 1)
serious and persistent breach of values; 2) serious or prolonged stagnation
or backsliding, and 3) progress of other chapters lagging behind the rule
of law chapters (see Table 3). The provisions of the previous negotiation
frameworks have been either extended or upgraded, now showing a higher
level of detail and complexity.

Table 3 - Change in the sanctioning policy between the two negotiating
methodologies of 2012 and of 2020

2012 METHODOLOGY 2020 METHODOLOGY

Provisions In the case of a serious and persistent In the case of:

in the case of | breach by Montenegro/Serbia of the 1. a serious and persistent breach by

breach values on which the Union is founded, Albania/North Macedonia of the values
the Commission will, on its own on which the Union is founded, the
initiative or on the request of one third Commission can, on its own initiative or at
of the Member States, recommend the the duly motivated request of a Member
suspension of negotiations and propose State, recommend the suspension of
the conditions for eventual resumption. negotiations.

no

. any serious or prolonged stagnation or
backsliding in reform implementation in
the Fundamentals cluster

w

. any serious or prolonged backsliding in
reform implementation in the Fundamen-
tals cluster
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2012 METHODOLOGY

2020 METHODOLOGY

Imbalance
clause

An overall balance in the progress of
negotiations across chapters should

be ensured. Given the link between the
chapters Judiciary and Fundamental
Rights, and Justice, Freedom and Security,
and the values on which the Union is
founded, as well as their importance

for the implementation of the acquis
across the board, should progress under
these chapters significantly lag behind
progress in the negotiations overall,
and after having exhausted all other
available measures, the Commission will,
on its own initiative or on the request of
one third of the Member States, propose
to withhold its recommendations to
open and/or close other negotiating
chapters, and adapt the associated
preparatory work, as appropriate, until
this imbalance is addressed.

4. progress under the Fundamentals cluster
significantly lags behind progress in
other areas and this leads to an overall
imbalance of the enlargement negotiations.

General
backsliding
across the
chapters

An overall balance in the progress of
negotiations across chapters should also
be ensured.

In the case of provisionally closed
chapters, the Commission may
recommend the re-opening of
negotiations, in particular where
Montenegro/Serbia has failed to

meet important benchmarks or to
implement its commitments.

Where there is significant backsliding in

a cluster or under a specific chapter that
has not yet been provisionally closed, the
Commission can, on its own initiative or at
the duly motivated request of a Member
State, recommend that the previous opening
of the cluster concerned be reversed.

Re-opening

In the case of provisionally closed

In the case of provisionally closed chapters

of chapters/ chapters, the Commission may the Commission can, on its own initiative or
clusters recommend the re-opening of at the duly motivated request of a Member
negotiations, in particular where State, recommend the re-opening of
Montenegro/Serbia has failed to meet negotiations on the chapter - and the
important benchmarks or to implement | cluster of which it is a part if the cluster had
its commitments. also been provisionally closed - in particular
where Albania/North Macedonia have failed
to continue meeting important benchmarks
or to implement its commitments.
Voting proce- | The Council will decide by qualified The Council will decide by (reverse) qualified
dure majority on such a recommendation, majority on such a recommendation, after
after having heard Montenegro/Serbia, having heard Albania/North Macedonia.
whether to suspend the negotiations and
on the conditions for their resumption.
Role of the The European Parliament will be The European Parliament will be informed.
European informed.
Parliament

First of all, the breach of the fundamental values on which the EU is founded
remains the primary cause for the initiation of sanctioning mechanism. In
the enlargement this provision has the same guiding principle as Article
7 TEU, while the values remain the founding block of the accession talks
pursuant to Article 49 TEU. Thus, negotiations are opened on the basis that
a candidate respects and is committed to promoting the values of Article
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2 TEU. Therefore, respect for human dignity, freedom, democracy, equality,
the rule of law and respect for human rights, including the rights of persons
belonging to minorities are an essential and basic part of the negotiation
process. They are to be understood as the prerequisite for conducting
accession talks and as a cross reference to progress in any other chapter
of the Union acquis. On the other hand, considering the dynamic nature of
negotiations, the other cases of sanctioning are related to the rhythm of
accession talks. But even there, the rule of law and other values constitute
the backdrop against which everything else is measured. If there is a
stagnation or backsliding or if there is no balance of progress between the
rule of law chapters and the rest of the chapters or clusters, the EU can
trigger procedures similar to Article 7 TEU.

Therefore, the sanctioning can be applied if there is any serious or
prolonged stagnation within the chapters that belong to the newly created
Fundamentals cluster. These situations would occur when a candidate
country does not deliver on promised reforms, i.e. when it cannot show
that it has fulfilled the objectives from the roadmaps on rule of law and on
democratic institutions. This dynamic approach would basically mean that
a country negotiating its entry into the EU needs to clearly show an even
rhythm of implementing reforms and progressing towards membership. So,
for a candidate, it becomes an issue when it, for example, achieves a certain
level of preparedness for membership in the area of the judiciary and
then stagnates, not taking any further initiative or a follow up; or when it
procrastinates with performing anti-corruption legal or institutional reforms
while it progresses in other areas of Union acquis that are less controversial
or demanding. According to the new methodology, the sanctioning
mechanism can be initiated in these situations, the Council can pronounce
on its initiative that there exists a stagnation in a candidate country and thus
prevent an overall disbalance where most of the work is done across other
chapters, but not in the Fundamentals cluster.

This is basically a provision that ensures an overall balance between the
progress shown within the rule of law and the rest of the chapters of the
acquis. Knowing the importance of Chapters 23 and 24, as well as the EU
fundamental values for the implementation of the acquis across the board,
the EU insists on the links and causality between achieving good progress in
both. This has become known as the ‘(im)balance clause’ and it has started to
be mentioned and used in the political discourse, especially in Montenegro.
It is obvious that it would not be easy to say what is the measure of balance
i.e. how many chapters can be opened and how many closed before the
suspension clause is triggered. Consequently, considering that the imbalance
clause represents a very serious mechanism that would put on hold the
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accession talks of a candidate for a long time due to the complex procedural
aspect, the EU has until now applied the approach of balancing in a more
informal way. The negotiation framework for Montenegro specified that the
chapters Judiciary and Fundamental Rights, and Justice, Freedom and Security
should be tackled early in the negotiations (Council of the EU 2012, 16), thus
allowing enough time to deal with the complexity of the chapter and the
demands for legal, administrative and track record build-up. In practice this
meant that Montenegro could open and provisionally close the two easiest
chapters Science and Research (Chapter 25) in December 2012 and Culture
and Education in April 2013 (Chapter 26) before it met the benchmarks for
opening Chapters 23 and 24. When in December 2013 Montenegro finally
opened the rule of law chapters, three additional ones that had been in
the waiting room were also opened 5 - Public Procurement, 6 - Company
Law, and 20 - Entrepreneurship and Industrial Policy. Serbia first opened
Chapter 35 - Other and Chapter 32 - Financial Control in December 2015,
and then opened Chapters 23 and 24 in July 2016, which allowed it to open
and close Chapters 25 and 26, which Montenegro closed before opening
the rule of law negotiations. Therefore, based on the mentioned provisions
of the negotiation framework, the Member States wanted to have 23 and
24 opened at the outset, delaying the opening (or provisional closing) of
other chapters further and further, as we can see in the examples of first
Montenegro and then Serbia.

The sanctioning can also be triggered if there is serious or prolonged
backsliding. In these, specifically difficult situations, a candidate country may
adopt legislation or implement measures and, therefore, take steps that can
be seen as regressing from the European standards that had been previously
reached or adopted. Here it is important to note that the inspiration for the
framework that does not leave space for any sign of regression was probably
found in the experience of the EU with Hungary (Halmai 2019, 1505) and
Poland - which Sadurski also calls ‘democratic decay’ or ‘constitutional rot’
(Sadurski 2018, 8) - as well as with Turkey, where a number of endogenous
and exogenous factors led to democratic backsliding (Taskinsoy, Kuzey
2020, 16). Although Western Balkans candidates have not been very rapid
in their accession to the EU, there have been minimal cases of backsliding
in recent years. Montenegro had a legal backsliding in the area of public
procurement because of the regression in the provisions within the new
Law on Public Procurement, adopted in June 2017, which had reduced the
level of compliance with EU rules. Namely, the EU found that it had been
prepared by an ad-hoc task force, and without public consultation, which led
to the fact that the new law no longer applied to low-value procurement and
procurements in the area of defence and security, along with several new
exemptions that were not in the EU acquis (European Commission 2018a,
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54). Considering the fact that the Public Procurement Chapter (5) is now
one of the chapters in the Fundamentals cluster, situations like this could be
potentially problematic for the candidates from the Western Balkans.

Turkey, on the other hand, has been reported to have a number of cases of
backsliding in its European integration. In 2019, the EU noted further serious
backsliding in the field of the judiciary in Turkey, with political pressure
on judges and prosecutors, and transfers of a large number of judges and
prosecutors against their will, with negative impact on the independence and
overall quality and efficiency of the judiciary. The area of fighting corruption
experienced backsliding since the dismantled preventive bodies were not
replaced by an independent body, while serious backsliding endures in
regard to human and fundamental rights. There was also serious backsliding
in the areas of freedom of expression, assembly, and association and in
procedural and property rights. Lastly, in the area of public administration
reform in 2019 there was serious backsliding in the area of public service
and human resources management (European Commission 2019a, 6-7). The
example of Turkey shows how, in the eyes of the EU, a candidate country can
backslide on its way towards the EU. It stands as a warning of how things
can change even once a country opens accession talks and that the process is
not irreversible. All of it has influenced the approach to the new generation
of candidates that are negotiating membership and accordingly it has been
embedded to the new negotiating frameworks.

Finally, the new negotiation methodology specifies that if any of the
mentioned potential problems are noted, the scope and intensity of pre-
accession assistance could also be adjusted downward, with the support
to civil society being the only one excluded from the descaling of financial
assistance to candidate countries. This is a similar provision as laid out in
the Regulation on a general regime of conditionality for the protection of the
Union budget® (European Parliament, 2020), which calls for the adjustments
to the suspension or re-budgeting of appropriations in the case of generalised
deficiencies as regards the rule of law in the Member States. This, so-called
rule of law conditionality regulation, once it enters into its full application,
due to the legal challenge that Hungary and Poland launched at the Court of
Justice of the EU, would improve the credibility of the enforcement action
of the EC by lowering decision-making hurdles (Blauberger, van Hiillen
2020, 8), thus allowing the Commission to act - compared to the inability
it faces now - with hard to implement high-ceiling standards of Article

3 Regulation (EU, Euratom) No. 2020/2092 of the European Parliament and of

the Council of 16 December 2020 on a general regime of conditionality for the
protection of the Union budget, O] LI 433/1 of 22/12/2020.
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7. The conditionality regulation specifies in great detail the procedures
needed for the suspension of payments, commitments and disbursement of
instalments, and a reduction of funding in the cases of general deficiencies
regarding the rule of law. The same is not true of the downscaling of pre-
accession assistance, as it is left to the European Commission on how it will
approach the said procedure. Nonetheless, the similarities between the two
mechanisms - one for the Member States, the other for candidate countries -
in sharing experiences and approaches to dealing with possible deficiencies
or breaches of the rule of law through economic sanctioning, remain very
close to each other, although their potential remains yet to be seen, as it has
never been used until now for either case.

4. CONCLUDING REMARKS

The European Union has been undergoing a series of challenges and
crises in recent years. One of the less visible ones, but not less important or
decisive, has been the crisis of the axiom that the rule of law and respect of
values enshrined in Article 2 TEU are of the same content and have a common
definition for all the Member States. Equipped with the mechanisms of
protection of its fundamental values, as they had been further strengthened
and improved with the Treaty on European Union, the community continued
to face the first real challenges to the founding values. Hungary and Poland
have not just posed a risk to the concept of the rule of law and the unity of
the European family, but have also put to the test the ability of EU institutions
to initiate and utilise the procedures of the Treaty in order to safeguard the
common standard of the principle of rule of law or other values.

On the other hand, the experiences with the latest enlargements have also
played their part in changing the approach of the EU to the future member
states. First, Bulgaria and Rumania had to enter a specially created post-
accession vehicle for ensuring the conditionality based on rule of law - the
Cooperation and Verification Mechanism. To this day, 13 years from the entry
into the EU, these two countries have not managed to fulfil the criteria of the
said mechanism and exit it. The unsuccessful negotiations with Turkey and
the fact that Croatia entered the EU without having enough time to fulfil all
the rule of law criteria have added to the complexity of the situation.

Therefore, as with the changes in the EU regarding the rule of law, the new
approach to negotiating the rule of law chapters for Montenegro and Serbia
was instituted in 2012, allowing these two countries to start accession talks.
Based on complex and comprehensive action plans, Montenegro and Serbia,
started the work on the rule of law, but to this date they have not managed
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to fulfil the interim benchmarks set for Chapters 23 and 24. Faced with the
need to open new accession talks with Albania and North Macedonia, as well
as the opposition to it, the EU presented a new methodology for negotiation
in early 2020 and, based on it, in July 2020 started the procedure of the
adoption of the two negotiation frameworks, which has not been finalised
even after nine months of discussion in the Council.

All the mentioned processes are very much intertwined and have been
drawing inspiration one from another. Challenges to the application of the
common concept of the rule of law, freedom of speech, and independence
of the judiciary in some Member States have generated a more cautious
approach towards potential future members of the Union. On the other
hand, the inability to pursue fully the procedures of Article 7 has inspired
tougher and more developed mechanisms, such as the recently adopted
conditionality regulation and the rule of law annual reports of the European
Commission. Also, this inability has pushed the EU to make the principle of
conditionality even more stringent for candidate countries. In this manner,
future negotiations with membership candidates are seen as a contingency
for not ending in a situation where the EU would be faced with the possibility
of invoking Article 7 mechanisms for future Member States. This is depicted
in the upgrades done in the negotiation methodology which now puts many
more conditions and criteria on the candidates before they can be deemed
ready for various negotiation phases: opening, conduct, and closing of
accession talks.

Oppositely, the experience with the recent enlargements and the
difficulties that the actual candidates for membership are facing in adapting
to the EU rule of law standards, have also induced initiatives and policies on
strengthening the rule of law within the EU. The pre-accession conditionalities
and mechanisms of monitoring and reporting are much more advanced than
the ones that should be applied to the Member States, therefore allowing the
EU to utilise this knowledge and experience into the newly created rule of
law frameworks and procedures within the EU. In this way, Article 7 and the
provisions of the negotiation frameworks for Balkan candidate countries are
mirroring and feeding one into other. This is mirrored in the causes for the
triggering of the sanctioning procedures, the provisions on who can initiate
the procedure, the hearing of the concerned state, the decision-making
mechanism, types of decisions and the role of the EU institutions. The Union
is, thus, building its rule of law policy on both fronts, although with uneven
results and varied dynamics, mirroring experiences from both worlds. This
all points to the fact that the two processes will continue to influence each
other as the rule of law grows in importance and influence.
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1. INTRODUCTION

Sometimes liberty and equality seem to be mutually exclusive, but this
is a controversial opinion within law and politics. The reason for excluding
their opposition in this context is the double essence of legal and political
institutions, and of their sciences accordingly. As a matter of fact, legal and
political institutions inevitably deal with the combination of individualities
in a social regime. They are social entities and thus they require a mix of
individual liberty (or, in the negative, they are characterized as forms of
domination) and equality (or, if it is missing, they produce inequality).
Liberty and equality are the two sides of the same coin, being the coin of the
legal and political domains.

In addition, a specific balance between liberty and equality is a point of
no return in the institutional framework of the political and legal Western
tradition of democracy and the rule of law, far from extreme forms of
liberalism (as libertarianism) - that exalt liberty as the absolute value
over any pretended interference in the political context, as well as far from
extreme socialist political doctrines - that boost equality over liberty. In very
general words, this Western tradition involves a wide development and deep
transformation of legal and political institutions in favor of equal freedom
and participation. In order to limit the otherwise too wide spectrum of
possibilities regarding the balance between liberty and equality, this article
will mainly make reference to this modern framework.

The central claim is that it is possible to differentiate a specific legal
setting of liberty and equality from other (different) political models. The
former looks at the legal relations, in particular, in its best pattern, the rule
of law. The latter covers a wide variety of versions of, on the one hand,
constitutional backgrounds and, on another hand, a broad assortment of
political theories. Constitutions are generally understood as tangible and
given instruments of historical evolution and mediation among pluralistic
values in which a specific balance of liberty and equality usually reigns. On
the other hand, the more abstract scenario of political theories is where the
thesis about the opposition between liberty and equality has prospered.
In this latter context, it is sometimes assumed that liberty and equality
are inversely proportional: the more liberty we want, the less equality we
can guarantee, and vice versa. This idea is consonant with neo-liberalist
ideologies and with their free-markets policies, and it could lead to the
impression that the more state intervention we have, the less freedom of
exchange we can guarantee, forgetting that in order to have a free market we
need at least equal access for all incomers and owners (because all others are
denied access to market). In consumerist societies like ours, the only relevant
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freedom seems to be the access to market. Nevertheless, the challenge here
is to identify the legal balance between liberty and equality, and this task
concerns necessarily the concept of law, which must be distinguished from
markets. As an introduction to the topic, it can be noted that even an inverse
proportionality is the result of a balance, or a tension. But even a tension
shows the link between them.

After presenting a schematic map of the concepts at stake (liberty,
equality), in so far as they are relevant for the rule of law as the core of
the concept of law, and examining different forms of their relationships,
the specificity of the relationship between liberty and equality in the legal
context will be established. It will be suggested that a combination of liberty
and equality is the very basis of every legal society guided by the rule of
law. This circumstance explains the requirements of rule of law and serves
to distinguish its more or less suitable version among different possibilities.
The suggestion about the legal setting of liberty and equality contrasts with
both the idea of an irresoluble opposition between liberty and equality -
typical of some political theories - and with the merely formal conceptions
of the rule of law. It implies that the rule of law is the core of law and that,
consequently, it is possible to design an international rule of law for the
international arena, where liberty and equality take partially different forms.

2. LIBERTY AND/VS. EQUALITY?

2.1. Liberties

Liberty or freedom (here used as synonyms) are not usually considered
to be a value or a good in and of itself but rather a general condition, a tool
for obtaining some other goods or guaranteeing their pursuit. Those goods
are generally associated with human flourishing: wellbeing, self-respect,
self-sufficiency or wealth, or whatever other aim human beings decide to
pursue in the social context. The point is not that liberty is a necessary
mean for obtaining these goals, but rather that all these goals have to be
pursued and enjoyed with liberty, since liberty is a human prerogative to be
protected in social interaction. The problematic comparison and consequent
opposition between the liberty of ancients and that of moderns (Constant
1988, 309) seems to diminish the importance of liberty in the public sphere
in modern times, whereas it was clear that the Romans considered libertas
to be strictly linked to civitas. The first point is then that what is at stake in
the legal and political context is not a sort of natural liberty, but rather its
legal and political implications. In any case, whatever liberty is in the legal
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and political realm (collective political autonomy for ancients or individual
private freedom for moderns, accepting the difference indicated above), its
protection is an appropriate treatment for human beings in the context of
social interaction.

The instrumental character of liberty does not reduce its importance. On
the contrary, it is intrinsically related to its basic meaning: whatever the
content of liberty in general is, to protect liberty implies to leave individuals
free to decide and act by themselves. Liberty implies autonomy of judgment
and self-determination, features that show the existence of an independent
source of action and behavior. In sum, liberty is a crucial characteristic of
human agency, to be performed and protected in the social context.

In the modern legal and political framework, freedom is not conceived
only as a desirable condition, but it is affirmed as a right, and in particular
as a right to specific claims: freedom of expression, of conscience, and a
wide range of rights to choose and to self-determination, which must be
specified in consideration of contexts and circumstances. The demand for
freedom can be advanced as an abstract claim, but it is concretely assessed
in consideration of specific contexts. These rights and many others are
considered manifestations of liberty in the framework of interactions
because they are necessary for the exercise of liberty. Liberties (in the plural)
are then due to individuals. It is not a matter of concession.

As it is well known, within the general background of liberalism, in which
liberty is the most relevant if not the only political value, a distinction between
negative freedom and positive freedom - also relevant for understanding the
rule of law - has prospered (Berlin 1969, 121-122). Negative liberties are
generally considered immunities; they seem to require some actors (states,
institutions, powers, agents) to restrain from, or to inhibit, interference with
free people. Traditionally, negative liberties are believed to be self-executing;
such rights seem to exist for the simple fact that it is imperative to protect
freedom. On the other hand, positive liberty is the capacity of acting upon
one’s will without internal constraints. Observed closer - and from the
perspective of multiple implications of liberty in the social context - what
really distinguishes negative and positive liberties is the correlative position
of others vis a vis the free agent. In the first case it is required not to interfere;
in the second one - to contribute to the production of conditions for self-
mastering. Notoriously, according to Berlin, positive liberty is dangerous
because it could justify authoritarianism, or, in other words, interferences
and domination. The distinction, however, is graspable only in a liberal
context, where an existent general liberal legislation, together with executive
and adjudication powers, make the simple idea of a negative liberty possible.
In addition, budget and resources are necessary in both cases, because the
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two forms of liberty require institutions, policies and actions, then they
are not distinguished from the point of view of their cost.! Both types of
liberty are entrenched in relationships. Liberty in a social context depends
on others’ behaviors and is influenced by them, and this is the case of law.

These interactions/interferences can be considered against liberty only if
they are illegitimate, as any interaction is from the point of view of anarchy
(Wolff 1970, 18). On the other hand, legal and political contexts must take
interactions seriously and think of liberty within the social framework. Liberty
in the legal and political context is always a liberty embedded in a network,
and in some way conditioned by specific relationships. This aspect seems to
weaken liberty because it seems to justify interferences, but at the same time
it strengthens it, because freedom becomes a common commitment and not
only an individual concern. Pushing this argument further, the promoters
of Republicanism have noticed that interactions and interferences, even
when supported by coercion, can be subjected to our control, and then be
in favor of liberty (Pettit 2008, 202-203). In other words, interactions/
interferences are not necessarily incompatible with liberty. Interferences are
against freedom when they are arbitrary and generate a state of domination.
From this point of view, the opposite of liberty is domination, as arbitrary
interference, and not equality. And it is worth noticing that it is no accident
that the avoidance of arbitrary interference or domination has always been
the main task of the rule of law. Law then plays an important role in avoiding
arbitrary interferences.

2.2. Equalities

Even more than liberty, equality fits well with the plural. Different forms
and plural parameters of equality can be found: equivalence - typical of
commutative or corrective justice, equality of reciprocity - a more complex
system of mutuality in which the correspondence is not univocal,? equality
in distribution or allocation of resources, rights, chances, opportunities.
In addition to the different forms of equality and to the wide range of
parameters of equality, there are also different methods for obtaining a
possible equality, levelling down or levelling up standards and parameters.
All these differences explain the diversity of accounts of equality. What

L Itis also difficult to say which one costs more (see Holmes, Sunstein 1999).

2 The principle of reciprocity has been proposed as a complementary economic

logic, different from the equivalence of market logic (Bruni, Zamagni 2007, 159-
175).
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is common to all the versions is the comparative concern: equality is the
quality of a comparison between two or more agents in one respect. The
comparison should be said to be equal when it shows proportionality or
equilibrium among those interested. Nevertheless, in the legal context,
equality is not a starting point but a final achievement. In other words,
equality is a normative principle. To say that human beings are equal means
then that they must be treated as equal. When individuals are equal under
this or that parameter, a proportionality in their relationship is due, even if,
as a matter of fact, human beings are unequal. From this point of view, when
Article 1 of the Universal Declaration of Human Rights (1948) says that all
human beings are born free and equal in dignity and rights, it means that all
human beings must enjoy all those rights connected to their freedom and
dignity. The thesis according to which perfectly realized human rights are
compatible with inequalities (Moyn 2015, 13) is grounded precisely on the
assumption that taking freedom seriously jeopardizes equality. But perfectly
realized human rights (if there could ever be such a world) would reduce
inequalities, as far as equality is served when people’s access to desirable
conditions of life - like those established in the form of rights in the
Universal Declaration of Human Rights - is equal, within reasonable personal
differentiations (Cohen 2008, 181). Hence, unreasonable differentiations or,
in other words, unjustified and arbitrary discriminations, are the opposite
of equality, instead of liberty. Those unreasonable discriminations open the
door to domination in so far as they provide a status of oppression.

2.3. Opposition or Complementarity?

The relationship between liberty and equality is intricate, even if the two
can hardly be separated. The adoption of this or that concept of freedom and
equality complicates their relationships, but some points can be fixed. First,
the postulation of their radical opposition is born in the same tradition of
liberalism, famously represented by Hayek’s doctrine (Hayek 1960, 85), and
it is stressed by libertarians - a group of political theorists who emphasize
liberty at the cost of intentionally jeopardizing equality. The background of
this trend is the anarchical assumption that any interaction is an arbitrary
interference and produces a state of domination. But even libertarians - if
they are coherent - must support the same liberty for everyone. In their case,
they would aim at the highest possible level of freedom for all, or perhaps at
the freedoms related to markets, but always claimed for everyone. Otherwise,
they would run into the fallacy of restricted universalism (Black 1991, 357).
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Second, a balance does not prevent the tension between liberty
and equality, and the different opinions about which one must prevail
Notwithstanding his liberalism, Dworkin affirms that liberty will lose
out in any conflict with the best conception of the abstract principle of
equality, because governments should show the same concern for the lives
and liberties of all citizens (Dworkin 2002, 131). This aptly highlights the
features of the context in which the balance must be found: a social context
of interactions among individuals in which the comparative concern cannot
be dismissed.

Finally, while the opposite of liberty is domination and not equality, the
opposite of equality is inequality and discrimination, rather than liberty.
Liberty without equality is incompatible with an even minimal social order.
Equality without liberty is incompatible with a respectful human social
order. In so far as unreasonable inequalities and discriminations can produce
domination, they are enemy to both freedom and equality.

In general, it can be correctly said that the liberal centrality of the rule of
law is linked to its ability to protect liberty (Tamanaha 2004, 1) and to avoid
domination. The question then is how to match liberty and equality within
the rule of law? In other words, which is their proper balance in the legal
context?

3. LIBERTY, EQUALITY AND THE RULE OF LAW

As it is well known, the rule of law is a contested concept, as is its role in
the concept of law (Waldron 2016, §2). In this article, these major questions
will be assumed as established. The purpose is, instead, to test the rule of
law’s relationships with liberty and equality. It will be possible to achieve
this goal by examining different readings of the rule of law, in which the
relationships involved can be observed according to a vertical and one-way
pattern, to a vertical and a bidirectional one, or according to a reciprocity
model. These different models rely on different ways of thinking of the rule
of law.

From the point of view of liberty, the relationship between the rule of
law and human agency, and the rule of law’s ability to exclude arbitrary
interferences, will be relevant. From the point of view of equality, the
correlation between reasonable differentiation and the rule of law, and the
opposition between the rule of law and discrimination, is applicable.
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3.1. Different Versions of the Rule of Law

Even limiting the focus to its most recent development - and looking at
legal institutions and their mechanisms more than at the theories - different
readings of rule of law can be sketched. The differences among them depend
on which institutions or agents must be disciplined by the rule of law, but
also on the way of conceiving the subjects of the rule of law, i.e. those who
are protected by it, and their relationships (Sellers, Tomaszewski 2010, 1).

A first account sees the rule of law as a mechanism for controlling
public powers through well-established public norms. It is the tradition
of the Rechtsstaat, a typically domestic and public account widespread in
Continental Europe, and promoted originally by nineteenth century German
legal science. According to this view, the rule of law requires the separation
of legislature, executive power and judiciary, and the legality principle,
in its two variants: preserving rights through the law and public powers
acting by the law. The mechanism serves the protection of individual rights:
not only negative liberty rights, but any other rights established through
law. Nevertheless, the position of individuals in this historical model is
controversial as it was not able to avoid totalitarianism. The reason could
have been the predominance of equality before the law over the protection
of individual liberty, triggered by an unlimited legislative power. And in fact,
its (corrective) evolution has led to constitutional systems that introduce
limits on content legislation, as well as mechanisms of judicial review.

This tradition is to some extent different from the one built around the
common law system, shaped by a different set of powers and legal constraints,
mostly derived by stare decisis customary law. It is no accident that this
second account pays more attention to the way in which adjudication must
be performed according to the rule of law - by public officials subject to the
same rules, who apply them impartially, according to the due process of law
- and to its role in the system of checks and balances. Obviously, the judiciary
is in itself a power and as such it has to be controlled according to the rule
of law. However, adjudication is more sensitive to individual cases, and it
compensates the weight of general categories (a claim of equality and liberty,
in so far as privileges produce domination) in favor of particular cases (a
claim of liberty and sensible equality). The relationships between a general
law and an individual case and among different cases are built through a
process of reasoning and argumentation in which the argumentative burden
is inversely proportional to the weight of the individual case differentiation.
In other words, it is the justification of differences to equate the different
positions, according to the principle ,equals are to be treated equally and
unequals unequally*.
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However, these two traditions of the rule of law focus on public powers
and seem to suggest that law is a set of authoritative directives identified
by their sources and imposed and applied top-down, following a vertical
and one-way pattern. But the rule of law is about guiding people’s behavior,
and not only about government and public powers and about the way in
which they must apply equality of treatment. The contribution of the
contemporary debate in legal philosophy about the rule of law has been
illuminating precisely on this point. Law guides people’s behaviors (free and
rational human agents) through authoritative reason-giving for actions (Raz
1975, 19). It necessarily requires the involvement of freedom. The famous
list of rule of law’s specific features can be explained precisely in light of its
human agency: law must be general, clear, prospective, non-contradictory
and practicable, publicly promulgated, relatively stable, applied impartially
by officials subordinated to the same rules. All these features exclude
domination in so far as they assure that the (inevitable) interference by the
government and others does not offend individuals’ human agency as long
as it is not arbitrary. The general rules are aimed at guaranteeing prima facie
equality of treatment and require human agency in the task of determining
appropriate individual behavior. Clarity makes the process of deliberation by
the individual possible, while prospectivity assures that the act of compliance
or defiance corresponds to free choice, and at the same time represents a
limit for the exercise of power, even the legislative. Noncontradictory and
practicable rules make obedience possible. Public promulgation in advance
assures common knowledge of the law and predictability, promoted also
by the stability of rules. The principle according to which rules have to be
applied by officials impersonally and with impartiality also ensures equality
of treatment in the application phase.

Even if more persuasive, this account of the rule of law and its legal
characters still seems to undertake that law is a set of directives targeting
individuals that are rational and able to self-determine, though mainly
subordinate. The relationship between authorities and dependents is
still unidirectional. It is still necessary to distinguish this model from the
managerial direction of actions, which famously Fuller opposes to the rule
of law (Fuller 1964, 222). In the managerial model, authorities impose
standards, rules and goals on those subject to their power, to which they must
be considered unconnected. Vertical and one-way accounts of the rule of law
are some of the cases of its partial reading. On the one hand, the vertical
relationships within the context of the rule of law are not unidirectional, since
the rule of law imposes duties on the authorities and establishes criteria
for accountability. The vertical dimension in fact is not explained without
reciprocity between the government and individuals addressed by the law.
In this view, compliance is the result of the government respecting certain
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mandatory requirements, according to a vertical but bidirectional pattern.
Reciprocity is a form of equality that implies a mutuality of constraints
between the ruler and the ruled. In other words, reciprocity entails that
authorities and subordinates cooperate in shaping their interactions
(Postema 1994, 372). Authorities make general, clear, prospective, non-
contradictory, practicable, promulgated and relatively constant rules; those
rules apply also to the same authorities, and officials apply those rules with
impartiality and consistency, in response to which individuals comply with
the rules or, if they defy them, the use of force becomes legitimate.

At the same time, equality in the rule of law is also a quality of a set of
horizontal relationships; it is the solidarity perspective of the cooperative
enterprise of making the rule of law possible.

Summing up, first, equality is met if people’s standing in the network
of interactions is equal within the constraint of reasonable categories
proposed by a (limited) legislation (Allan 2001, 22). Second, generality
introduces the requirement of justification since all forms of discrimination
must be adequately justified. Discrimination is tolerable only if it rests upon
reasonable differentiation and classification. Third, these classifications
must be revised by adjudication, whose role is to apply these categories to
individuals. Equality is then assured by equal access to institutions to settle
disputes. This is the content of what is called the procedural part of the
rule of law (Waldron 2016, §5.2). Authorities, officials and procedures are
the guardians of the system of equal interactions, vertical and horizontal.
Those subject to the rule of law are all equals, both in relation to authorities
(according to reciprocity), and as subordinates (according to generality and
equal access to remedies). The need for cooperation in the enterprise of
making possible the rule of law creates solidarity among all participants in the
legal project, all called to act according to the law with fair play and exercise
the normative power of accountability according to their roles (Postema
2014, 35). In sum, the rule of law is a social order of equal interdependent
liberties. This is the reason why the rule of law attracts loyalty, because it is
considered not only efficient, but also fair (Postema 1994, 387). It creates
links between those who interact in the same contexts, but it requires also
some features in those interrelations, in particular, the recognition of the
dignity of all partners and, consequently, of their equality.
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3.2. Formal vs. Substantive Versions of the Rule of Law?

A classic controversy about the rule of law regards its formal character
and its indifference to the content of the law, as well as to liberty and equality
(Craig 1997, 468; Raz 1977, 196). There are many versions of this contrast.
Sometimes it is indicated as the opposition between rule of law’s thick and
thin versions, or regarding the link between the rule of law and individual
rights (opposing one right concept vs. the no rights thesis: see Fox-Decent
2008, 533; Dworkin 1985, 12), or it is about the connection between the
rule of law and private property.

The aim of the formalists in the debate is to distinguish the ideal of the
rule of law from other political values, such as human rights, democracy,
or some specific accounts of liberty and equality. However, the very point
that should be highlighted is the concept of law. The distinction between
form and substance depends generally on the idea of law as a set of norms
addressed to individual law subjects in which it is possible to distinguish
form and content. When law is defined as a social practice and the rule of
law serves to shape the relationships according to liberty and equality as
indicated above, the problem of form and substance must be looked at in
a different way. In so far as a social practice is a form of coordination of
different agents, the rule of law is understood as the appropriate legal form
for regulating interactions between free and equal individuals. More than a
problem of form and substance, the point concerns the goal of the practice
and its appropriate means. As shown above, the rule of law is able to forge
both legislative lawmaking systems and common law adjudication legal
orderings, and it is also compatible with different sets of rights and even
ownership regimes. However, the rule of law is not compatible with every
system, if liberty and equality are not protected. It is not about any model
of balance between liberty and equality or about just one of them - for
instance, the one that necessarily links liberty and private property (Austin
2014, 81) - but it is about liberty and equality in the legal context, i.e. in a
practice of interaction among free and equal human agents.

3.3. The Scope of the Rule of Law: Liberty and Equality in the
International Scenario

Being compatible with different systems, as well as being a sort of
operating scheme, the next question is whether the rule of law can be
extended beyond domestic borders. Regarding this point there is a recent and
less-settled but nevertheless useful debate about what should be considered
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the international rule of law. It aims to bring international affairs under
the control of the law (Koskenniemi 2011, 37), in the framework of a more
ambitious project of fine-tuning the rule of law to the present-day features
of law, such as pluralism (Viola 2007, 109-114). This legal question should
be distinguished from the multiple ways in which the theories of justice
(that pertain to the political theories built on a possible, in the abstract,
dichotomy between liberty and equality) have discussed the possibility of
global justice (Brock 2017, §1.2), different from a domestic (or political so
far as it refers to specific political communities) scheme of justice.

From the specific legal point of view, the extension of the rule of law
beyond frontiers of states and political communities can be fostered in
different forms. Firstly, it can regard the inclusion (in the list of the domestic
rule of law’s requirements) of the demand for the state complying with its
duties in international law, as it should with national law (Bingham 2007,
69). This means that the rule of law implies the recognition of international
law as law. Secondly, the extension of the rule of law beyond the domestic
domain can be understood in terms of a rule of international law. In this
case, the idea is that international law (at least some of its parts) plays a
role similar to the domestic rule of law in the domestic domain, as long as
it protects human agency against states, thanks to its ability to determine
interactions between individuals and their states. The best example is the
case of the international law of human rights: they can be protected in
regional and international courts (de Londras 2010, 218), in addition to
the domestic domain. Thirdly, the international rule of law is the result of
adapting the rule of law to the international scenario. In order to achieve
this, it is necessary to identify the core and function of the rule of law and
to adjust it to the different setting of powers and relationships (Chesterman
2008, 331). Here the controversial point is the convenience of using a sort
of domestic analogy, with the aim of translating the domestic model of the
rule of law into the international setting, which is not always a good point
due to the risk of distorting the very nature of international law. In any case,
the distinction between vertical and horizontal versions of equality can be
applied also to the international rule of law. The horizontal notion involves
certainly interstate relationships, if we assume that states are the main
actors in international law, even if they are not the only ones. International
institutions and international organizations, as well as private entities
and individual actors, also play a legal role in international law, and could
transform that presence into forms of domination. In fact, the international
domain is a good context in which it is possible to observe that powers are
not only public, but also economic, informational, based on knowledge and
expertise. For this reason, the rule of law is necessary also beyond the state
in so far as it is able to shape relationships beyond borders. The relationships
to be shaped by the international rule of law are different: between states or
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empowered actors, between empowered agents and those subordinate to
them (authoritative relationships), between individuals (between free and
equals agents). The liberty at stake in the international rule of law is not that
of the state but of humans, with the former being relevant only in so far as
it is oriented to protect the latter. The requirements of the international rule
of law will depend on how we conceive the relationships between human
beings in the international field, even when mediated by states. All this
suggests that the international scenario will be a field of expansion of the
rule of law because it is a context in which it is necessary to regulate those
relationships against arbitrariness and discrimination.

4. CONCLUSION

Liberty and equality are undoubtedly relevant values in the legal field,
where they are not in opposition. On the other hand, the rule of law -
considered as the core meaning of the concept of law - can be explained in
terms of a specific balance of liberty and equality. The opposite of liberty
is domination and arbitrary interference of free and rational agency; the
opposite of equality is arbitrary discrimination. Preventing both types of
arbitrariness is the job of the rule of law. Understanding this idea allows for
the expansion of the model of the rule of law to any other level, including
the international field. The protection of liberty is a necessary condition
for free and rational agents, and in its absence compliance with the law is
not possible. Equality is the manner in which the relationships between
those exercising authority and those under the authority of the law (all the
components of legal relationships) are characterized from the perspective
of the rule of law. From this latter perspective all legal relationships are
shaped by reciprocity, which is the very name of equality from the vertical
and horizontal perspectives.

REFERENCES

[1] Allan, Trevor R.S. 2001. Constitutional Justice. A Liberal Theory of the
Rule of Law. Oxford: Oxford University Press.

[2] Austin, Lisa M. 2014. Property and the Rule of Law, Legal Theory (20):
79-105.

[3] Berlin, Isaiah. 2002. Four Essays on Liberty. Oxford: Oxford University
Press, 118-172

687



I. Trujillo (cTp. 675—689)

[4] Bingham, Tom. 2007. The Rule of Law. Cambridge Law Journal (66) 1:
67-85.

[5] Black, Samuel. 1991. Individualism at an Impasse. Canadian Journal of
Philosophy (21) 3: 347-377.

[6] Brock, Gillian. 2017. Global Justice. In The Stanford Encyclopedia of Phi-
losophy (edited by Edward Zalta) (Spring 2017 Edition), https://plato.
stanford.edu/archives/spr2017/entries/justice-global/ (last visited 15
January 2020).

[7]1 Bruni, Luigino, Stefano Zamagni. 2007. Civil Economy. Efficiency, Equity,
Public Happiness. Oxford, Bern: Peter Lang.

[8] Chesterman, Simon. 2008. An International Rule of Law? The American
Journal of Comparative Law 56, 2: 331-361.

[9] Cohen, G.A. 2008. Rescuing Justice and Equality. Cambridge, Mass.: Har-
vard University Press.

[10] Constant, Benjamin. 1988. The Liberty of Ancients Compared with that
of Moderns (1819). 309-328 in The Political Writings of Benjamin Con-
stant (edited by Biancamaria Fontana). Cambridge: Cambridge Univer-
sity Press.

[11] Craig, Paul P. 1997. Formal and Substantive Conceptions of the Rule of
Law: An Analytical Framework. Public Law: 467-487.

[12] de Londras, Fiona. 2010. Dualism, Domestic Courts, and the Rule of In-
ternational Law. 217-243 in The Rule of Law in Comparative Perspec-
tive (edited by Mortimer Sellers and Tadeusz Tomaszewski). Dordrecht,
Heidelberg, London, New York: Springer.

[13] Dworkin, Ronald. 1985. A Matter of Principle. Cambridge, Mass.: Har-
vard University Press.

[14] Dworkin, Ronald. 2002. Sovereign Virtue. The Theory and Practice of
Equality. Cambridge, Mass.: Harvard University Press.

[15] Fox-Decent, Evan. 2008. Is the Rule of Law Really Indifferent to Human
Rights? Law and Philosophy (27): 533-581.

[16] Fuller, Lon L. 1964. The Morality of Law. New Haven: Yale University
Press.

[17] Hayek, Friedrich. 1960. The Constitution of Liberty. Chicago: The Uni-
versity of Chicago Press.

[18] Holmes, Stephen, Cass R. Sunstein. 1999. The Cost of Rights: Why Lib-
erty Depends on Taxes. New York, London: Norton & Company.

688 Ananm MNdb 3/2021



The Legal Balance Between Liberty and Equality

[19] Koskenniemi, Martti. 2011. The Politics of International Law. Oxford:
Hart Publishing.

[20] Moyn, Samuel. 2015. Human rights and the age of inequality. 13-18 in
Can human rights bring social justice? (edited by Doutje Lettinga and
Lars van Troost). Netherlands: Amnesty International Netherlands.

[21] Pettit, Philip. 2008. The basic liberties. 201-221 in The Legacy of H.L.A.
Hart: Legal, Political, and Moral Philosophy (edited by Matthew H.
Kramer). Oxford: Oxford University Press.

[22] Postema, Gerald ]J. 1994. Implicit Law. Law and Philosophy (13) 3: 361-
387.

[23] Postema, Gerald ]. 2014. Fidelity in Law’s Commonwealth. 17-40 in
Private Law and the Rule of Law (edited by Lisa M. Austin and Dennis
Klimchuk), Oxford: Oxford University Press.

[24] Raz, Joseph. 1975. Practical Reason and Norms. Oxford: Oxford Univer-
sity Press.

[25] Raz, Joseph. 1977. The Rule of Law and its Virtue. The Law Quarterly
Review (93) 2: 198-202.

[26] Sellers, Mortimer, Tadeusz Tomaszewski (eds.). 2010. The Rule of Law
in Comparative Perspective. Dordrecht, Heidelberg, London, New York:
Springer.

[27] Tamanaha, Brian Z. 2004. On the Rule of Law. History, Politics, Theory.
Cambridge: Cambridge University Press.

[28] Viola, Francesco. 2007. The Rule of Law in Legal Pluralism. 105-131 in
Law and Legal Cultures in the 21°° Century. Diversity and Unity (edited
by Thomas Gizbert-Studnicki and Jerzy Stelmach), Warsaw: Wolters
Kluwer Polska.

[29] Waldron, Jeremy. 2016. The Rule of Law. In The Stanford Encyclopedia
of Philosophy (edited by Edward Zalta) (Fall 2016 Edition), https://
plato.stanford.edu/archives/fall2016/entries/rule-of-law/ (last visited
30 October 2018).

[30] Wolff, Robert Paul. 1970. In Defense of Anarchism. New York: Harper
and Row.

Article history:
Received: 23. 4. 2021.
Accepted: 30. 8. 2021.

689






/JYBUNEJN

YAK 330:929 Crurnep XKJ,; 338.242.4
DOI: 10.51204/Anali_PFBU_21308A

Jip Bopuc BETOBUR”

MEAECET ro4WHA EKOHOMCKE TEOPHJE PEFYJIAUMJE™

[Ipe paBHO nefecet roguHa, llopy Cturnep (George J. Stigler), koju he
jemaHaect roguHa kacuuje (1982) no6utu Ho6esoBy Harpazy 3a eKOHOMHU]Y,!
o6jaBuo je unanak nog HaciaoBoM ,The Theory of Economic Regulation®
(Stigler 1971) - nMOHUPCKH paji EKOHOMCKe Teopuje peryaanuje.? Yukauku

PenoBuu npodecop, [lpaBuu dpakynter YHuBep3surtera y beorpaay, Cpbuja, be-
govic@ius.bg.ac.rs.

Cppauno 3axBasbyjeM Hukosu Wiuhy, Mapuju Kapanumkuh Mwupuh, [lanunu
[Tonosuh u Bojany Puctuhy Ha KopucHUM KOMeHTapuMa U cyrectujama. HapasHo,
CHOCHMM HCKJbYYMBY O[TOBOPHOCT 3a €BeHTYaJIHe [peocTaJle IpellKe U 3a BpeJJHOC-
He CyZl0Be U3HETe Y OBOM pajy.

1 HpeuusHHje M 3BAHHWYHO — Harpazja ].UBe,E[CKe LHeHTpaJ/IHe 6aHKe 3a eKOHOMCKe

Hayke y cioMmeH Andpena Hobesa. Ta Harpaza ce fozesmbyje 3ajegHo ca ,KJacH4-
HuM" HoGesioBMM Harpajama.

2 YmpaBo Tako, Teopuja Kojy je CTuriep ¢popMysrcao je, o CB0joj METOAOJIOTHjU

W caZip>Kajy, EKOHOMCKa TeOpHja peryJalnyje, MaKo ce y caMOM HAcCJ0BY HeroBOr
YyJlaHKa MpUJIEB EKOHOMCKA OJJHOCH Ha peryjanujy, a He Ha TeopHjy (Coglianese
2021). lltaBuwe, CTUr/iep y3 UMEHUIY TEOpHja y HACJOBY YJaHKa ynoTpe6/baBa
onpehenu wiaH (the), WITO 3HAUM /1A YMTAOLY jaCHO CTaBJba JI0 3HAHA /1A TO HUje
jellHa oJ TeopHja Hero jeJuHa TeopHja Koja yClelHOo objallibaBa (perysaTopHy)
CTBapHOCT.
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YHUBEP3UTET, OHAj Koju je gocaj, ocuM Cturiepa, fao Hajeehn 6poj ekoHOM-
CKHX HOOeJsIoBalla, OpraHMW30Bao je y alpuJy oBe rofiuHe JBOJHEBHU CeMU-
Hap MOBOJOM IeJleceTOroAUILIbHIe 06jaB/bUBaba TOr CTUIVIEPOBOT YJIaH-
Ka. /la i je Tako HewTo G6wsIo onmpaBjaaHo? /Jla siu U 36or yera 3aBpebhyije
obesiexkaBaTH Taj jyousej? KakaB je JompUHOC TOT YJIaHKa U [0 YeMY Ce OH
W3/iBaja 0J, MHOTMX JpyrUX TEKCTOBA TOT BpeMeHa?

OaroBopuMa Ha Ta IUTamwa nocBeheH je oBaj kpaTak ocBpT Ha Ctu-
[JIepoB YJIaHaK U IperJsie/ 3Hayaja KOjuU OH MMa 3a €KOHOMCKY HayKy,
Ipe CcBera 3a pa3Boj EKOHOMCKe TeopHuje peryjaldje, IITO 3Ha4YU 3a 60sbe
pasyMeBame peryjaToOpHe CTBAapHOCTH. YIpaBO TaKO, EKOHOMCKa Teopuja
perynaidje je Mo3UTHBHA TeOpHja, HAMeHeHa 06jallikhaBalkby CTBAPHOCTH.
OHa Tpeba Jja 0ATOBOPH Ha HEKOJIMKO OUTHUX NMUTama. [IpBo je 360r yera
ce YOINIITe ycIocTaB/ba ofjpeheHa perysanuja. 360r yera U Ha KOju HauuH
perysanyja HacTaje u 300rT 4era oHa HecTaje? /[[pyro nmurtame je Kakea he
¢dopma perynanuje 6UTH ycrnocTtaB/beHa. OAroBOp Ha APYro NMUTame HUMa
KJbYUHY BaXXHOCT 3a oAroBop Ha Tpehe, a To je kakBe he GUTH MoCaeU-
e oApeheHe perysanyje 1o ApywITBEHO Gjarocrame. Jloaylie, oAroBop Ha
Tpehe nuTamwe Beh 3aupe y HOpMaTHBHY TEOPHjy peryJaluje, Ykju ce Ha-
JIa3W OJIHOCE Ha TO Jia JIM je oApeheHa pery/anuje noxe/bHa WU He.

[Ipe Hero mwTO ce pa3MoTpe OAroBOpH Koje CTUIVIep Jjaje HA Ta NUTama
y CBOM YJaHKy, TO jeCT OATOBOPH KOje Ipy»Ka Herosa Beps3Hja €KOHOM-
CKe Teopuje perynanuje, Tpeba JAeduHHUCATH caM I[ojaM peryJanyje,
KOjU ce IOHEeKaJ IMOUCTOBehyje ca eKOHOMCKOM perysanujoM. [laHac je
yobHU4ajeHO JAa ce 1OJ eKOHOMCKOM perysnanujoMm mnocMmatpa (Viscusi,
Vernon, Harrington 1995) oHaj 06JIMK [pKaBHe WHTEpPBEHIHje KOjUM cCe
NpUBPESHUM CyOjeKTHMa, TO jeCT eKOHOMCKHMM aKTepuMa Ha CTpaHM Io-
HyJe Hamehy orpaHuvera y [OHOIIEHY HHUXOBUX IOCJOBHUX OAJIyKa.>
Crursiep, MehyTHM, eKOHOMCKY peryaaunujy noucrosehyje ca ApkaBHOM
VMHTepBeHIMjoM. Beh Ha caMoM mo4yeTKy 4jiaHKa ayTop ynyhyje Ha 4eTUpH
BHU/]a TaKBe UHTEPBEHIUje: CyOBEeHIMje, MpaBHe Gapujepe yJIacKy, Ap:KaBHe
NOJIMTHKE y OJHOCY Ha MoBe3aHa A0b6pa (CyncTUTYyTe U KOMIJIEeMeHTapHa
J06pa) 1 aAMMHUCTPATUBHO oJjpehuBame 1ieHa. /lak/ie, BeoMa LIMPOK CIIEK-

3 Takobe, maHac je yoGuyajeHO Jia ce O/[BOjeHO IOCMAaTpa OIIITA NMOCJOBHA pe-

ry/JalLyja, Koja BaXKU 3a CBe NpUBpeJHe Cy6jeKTe Ha CTpPAHU NOHYJE, U CEKTOpCKa
peryJalyja, oHa Koja ce 0JHOCH MCKJ/by4MBO Ha 06aBJbaie ofipeheHe e/ JaTHOCTH.
MuHuMa/He HaJHUIlE, HA NPUMep, NPeJCTaB/bajy ONLITY MNOCJAOBHY peryJaunujy,
OJIHOCe Ce Ha CBe NMpUBpejHe cybjeKTe, JOK MCK/bYYMBO BOAOBOAHO Npejy3ehe,
Ha MpUMep, MOpa Jia MOIITYyje peryJaTopHe ojJyke (mpomnuce) KojuM ce oapebhyje
L|eHa HberoBor NPOM3BO/Aa, LITO He UCK/bYYyje J1a, Kao U cBa Jpyra npeayseha, mopa
Ja ucniahyje HaHUIe HajMakbe jelHaKe MUHHUMAJTHO].
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Tap Mepa Ap>XaBHe WHTepBeHUje. [pyrum peuuma, CTUIIepoBa HHTeJeK-
TyaJlHa amMbunyja 6usa je f1a 06jacHU LeJIOKYNHY Jp:KaBHY UHTEPBEHILHU)Y
- pery/iauujy y HajinpeM MoryheM cMUCITY.

Cge 70 nojaBe CTUIJIEpOBOT 4/1aHKa, y 06jalllbaBakby peryjaaTopHe CTBap-
HOCTH JJOMUHMpaJIa je TeopHja jaBHOT UHTEpEeCa, YHUjU je OCHOBHU U jeJUHU
nocTyJaT 610 Aa peryJjalyja MocToju 360r Tora WITO ApXaBa Ha Taj HAYMH
KeJIU Jja KCIIPaBHU UCX0/le HecaBpLIEeHOT TPXKuUIlTa. Taj rOTOBO HUYUM 06pas-
JIO’KEeH HaJla3 3aCHMBA Ce Ha NPeTNOoCTaBL Y O J06pOHaMepHOj, cBe3Hajyhoj u
cBeMOTyhHOj Ap:KaBy, 1A je y CBUM OHUM CJIy4YajeBUMa y KOojuMa je 6usa mo-
TpebGHA eHa UHTEPBEHIMja Ha CJI060JHOM TPXKUIITY TaKBa MHTEPBEHIIMja
Y YCIIOCTaBJbaHa, U TO Ca LiM/beM MaKCUMuU3aliyje ApyLITBEHOr 6/1arocTama,
IITO 3HA4YM 3alITHUTe jaBHOT MHTepeca. 360r Tora ce Ta Teopuja OHeKa[, y
JIUTEpaTypy Ha3WBa U HOPMAaTHUBHOM Kao MO3UTHUBHOM TeopujoM (Joskow,
Noll 1981).*

[IpeTnocTaBka 0 A0GpPOHAMEpHOj ApXKaBU UMIIMIMTHO Ce 3aCHHUBA Ha
TOMe Jla U3abpaHH MOJUTHYAPU Koju ¢dopmyauuy ofpeheHy perysnaTtop-
Hy HOJUTHUKY U JApXKaBHU CJIY>KOEHUIM KOjUu je CIpoBOoJie MaKCUMU3Yjy He
CONCTBEHU HEro jaBHU MHTepecC. 32 pasjUKy off 0OMYHHUX CMPTHHUKA, OHUX
KOjU HeMajy HUKaKBe jaBHe QyHKIIUje, KOjU Cy, Ha IPUMeP, NeKapH, JIeKapHy,
anoTeKapy WM CIUKapU, U KOjU MaKCUMU3Yjy CONICTBEHU UHTepeC — KOpuc-
HOCT KOjy y>KMBajy. AKO peryJaTopHe NOJMTHKe He /ajy Jo0pe pe3ysTaTe, y
NUTamYy je, IpeMa TOj TEOPHjH, HEMUHOBHO I'pellKa, HecaBpiueHa UHGOPMHU-
CaHOCT OHUX KOjU UX A0O6poHaMepHO GOpMYJIUILY WU CIPOBOJE. A ako ce
Meka peryJaTOpHU PEXUM, TO je 360T Tora IITO Cy Ce IPOMeHuJIe HecaBp-
IEHOCTH TPXKHIITA — YIJIaBHOM cy ce yBehase, ma Tpe6a yBecTU [lofaTHE
Mepe, TO jecT mojayaTu perysaanujy. HapaBHo, Kao U cBaka Apyra XuIOTe-
3a IceyZ0HayKe, TeOpHUja jaBHOT UHTEpeca UMa OATrOBOP Ha CBAKO MHUTAMbE,
OCUM OHOT KJbYYHOT: Ha KOjU Ce HauuH [J10J1a3U [0 peryJaTOpPHUX OAJyKa?

[IpBu BesnKH JonpuHoc CTUIIEPOBOT 4J/aHKa je TO IITO je 063HaHHUO Ja
je uap ro ¥ Ja Teopuja jaBHOI MHTepeca YOIILITe HUje TeopUuja y HAydYHOM
CMUCJTY, a jOolll Make MOe Jja 06jaCHU peryJaToOpHY CTBapHOCT.

Jpyru Besuky CTUI/IEPOB JONPHUHOC je TO LITO je jaCHO CTaBUO JI0 3Hamba
Kako Tpeba fa u3rjiefa npaBa Teopuja, peryjanyje uiu 6uJo yera Apyro-
ra: oHa Koja yCcTaHOBJ/baBa y3pO4YHO-NOCJEJUYHE Be3e U Koja, CTOra, Moxe

oy onpebeHoj Mepu Ta Teopuja ce Hacjawka Ha TEOPUjcKU JonpuHoc [lurya

(Arthur Cecil Pigou), ocHHBaua eKOHOMHUKe 6/1aroCTama, Ydja je aKkaJeMcKa Kapu-
jepa mocTuria 3eHUT y ABajeceTuM roarHama XIX Beka. YcpecpeheH Ha HeraTus-
He eKcTepHe edeKTe Kao OGJIMK HeCaBpLIEHOT TPXKUILTA, [TUry je 3acTymao uzejy
KOPEKTHBHHUX Ilope3a Koje Ap)KaBa Tpeba Jja HaMeTHe KaKo OU ce yCIoCTaBHJIA
ebukacHa ajokanuja pecypca v, TUME, MaKCUMHU30BaJIO APYIITBEHO 6JarocTarme.
Crora U He YyZU cpacTame MO3UTHBHE U HOPMaTHUBHE Teopuje.
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Jia IpeJIBUAM YCJI0Be NOJ KOjuMa ce jaBJba oApeheHH ucxoA. Y cBOM 4JiaH-
Ky Cturjep je jacHO paszBOjUO TpaKiby 3a peryJsalUjoM, Koja A0Ja3Uu 0f
HMHTepPeCHUX I'pyla, OHUX KOjU 2KeJsle Aa pery/aunuja 6yfe ycrocTaB/beHa y
HUXOBY KODUCT, U NMOHYAY peryjaalnuje, koja A0Ja3d of, NOJUTHYApa, U3a-
OpaHUX MpeJCcTaBHMKA GUPAYKOr Tesla, OHUX KOjU CBOjy BJIACT, TO jecT Moh
KOjy UM Jaje jaBHa QyHKIMja, KOPUCTe JAa ycrnocTaBe ofpeheHy peryaanujy.
W jenHu u Apyry ce noHallajy CX0JHO TEOPUjU pallMOHAJHOI U360pa, TaKo
LITO MaKCHUMH3yjy KOPHUCHOCT KOjy YKHUBAjy - MaKCUMH3Yjy CONCTBEHO
6s1aroctame. CX0/JHO TOMe, OHM KOjU Cy Ha CTPaHM Tpaxkibe CIIPeMHHU Cy Ja
ce Jjivle ofpeheHUX pecypca, Aa UX UCKOPUCTe TaKo IITO he UX MOHYAUTH
OHMMa KOjH JJOHOCe peryJiaTopHe o/J1yKe, Kako 61 JOOGU/IM pery/anujy Koja
he, y Kpajwoj 1uHUjHU, yBehaTu BHUX0BO GJaroctame. [Ipu ToMe, BpeHOCT
pecypca Koju Cy OHM CIIpeMHH Ja NoHyzAe Hehe 6uTH Beha of muXoBe ove-
KMBaHe KOPUCHOCTHU 0/, Te peryJjanuje. /lakJe, jacHo je AedrHUCaHa pe3ep-
BallMOHa IJeHa Ha CTPaHU TPaXKibe 3a perysanujoM.

Ha cTpanu noHyze perysnanuje, To jeCT TpaxKibe 32 peCypcuMa Koje je apy-
ra CTpaHa CIpeMHa Jia yCTyIIM, OCHOBHA IIpeoKyIaliyja je 0CBajabe BJIACTH,
OJIHOCHO OIICTaHaK Ha H0j, Ca CBUM OHUM MOBJACTUIAMa U NPHUHA/JIEKHO-
CTHMa (3BaHUYHUM WUJIM HE3BAaHWYHUM, J03BO/bEHUM UJIU HEJ03BOJbEHUM,
He Tpe6a MPaBUTH aHAJUTHUYKHU Pa3JIMKY) Koje 06aB/balbe jaBHE QYHKIH]je
o6e36ehyje. [lakse, jaBHa QyHKIMja KMa YIJIAaBHOM MHCTPYMEHTAJIHY BpeJ-
HOCT, a 32 TeOpHjy pery/anuje je Ta BpeJHOCT jeAHO OUTHA. CXO/HO TOME,
palnMoOHaIHO NOHAllake OHUX KOjU Cy Ha CTPaHMU MOHYJe peryaanuje jecte
Jla MaKCHMM3Yjy NPUJIUB pecypca koju he um omoryhutu fa fobhy, osHOCHO
Jla OIICTaHy Ha BJsacTH, 6yayhu fa je To mpeAyc/ioB 3a MaKCUMHU3ALH]jy KO-
PUCHOCTH KOjy YXKUBajy.>

[Jakne, onpeheHa perysanuja ce, npeMa leHOj EKOHOMCKO]j TEOPHjH, OHO]j
Kojy je CTursiep yBeo y akaJleMCKH CBET, YCIIOCTaB/ba pa3MeHOM HU3Mehy
OHUX KOjH ’KeJle TaKBYy pery/ianujy U OHHUX KOjU Cy CIPeMHH [Ja je, CXOLHO
THUM ’KeJbaMa, ycrnoctaBe. Huje CturiiepoBa Teopuja nmasa c Heba, Beh ce
OHa HacJakha Ha TeOPHjy pallMOHAJHOT MOHAllaka U Ha [TIOMakKe y 06J1acTH
Teopuje jaBHor nsbopa (Buchanan, Tulock 1962) u Teopwuje foHOIIEWKA KO-
JIeKTUBHUX oZJiyka (Downs 1957; Olson 1965). Cturnep je ycneo ga cBe Te
noMake 06jeJHHU U 3a0KPYKH Y KOH3UCTEHTHY TEOPH]y peryaanuje.

5 HapasHo, He Tpe6a 0A6anuTH MOryhHOCT A Cy ¥ caMa BJIACT M HeHO BpIIeHe

apryMeHT ¢UKILMje KOPUCHOCTH OHUX KOjy Cy Ha BJIACTH. YBoheme Te MoryhHocTH
HUIITa He Mekba Ca CTAHOBUIITA TOHYAE peryJanuje.
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Tpehu Benmku CTUIJIEPOB AONPHHOC je Y TOME IITO je Ty TEOpHjy OC-
MUCJIMO TAaKO [Jla je oMOTyhHO HeH Ja/bU Pa3BOj U HeHO NpoduIvcame
3aCHOBAHO Ha Jja/beM HaIlpeTKy eKOHOMCKe HaykKe, IIpe cBera IMOMEeHYTHUX
TeopHja jaBHOT M300pa U KOJIEKTUBHOT OJAJIYYMBama. YKPATKO, ¥ CBOM
YJIaHKy OH je MOHYAMO HadyeJa, AeTa/bHO UX OMNHUCA0, pas3pajyo M, Mpak-
TUYHO, NOHYAMO CMepHHIe 3a Ja/bu pa3BOj U HAAOTPafmly CaMe eKo-
HOMcCKe Teopuje perynauuje. CTora He W3HeHabyje TO WITO je Ta Teopuja
Jlabe pasBujaHa. Teopuja moHyzAe peryjanuje jAabe je pa3BujeHa y ¢op-
MasiaH mMojien (Peltzman 1976). Teopuja TpaKibe 3a peryJsaiujoM Jabe je
paspabeHa npe cBera y norjiely objanimbaBamba ePUKACHOCTH UHTEPECHUX
rpyna (Stigler 1974) u npeBasu/iaxKery IpobJemMa CJIelor NyTHUKa,® Kao u
dbopMy/McamkbeM TeOpHje peslaTUBHOT IPUTHCKA UHTepecHUX rpymna (Becker
1983). lllTaBuie, jacHo popMyJKcaHa TeopHja pery/aluje MmoJCTakaa je u
OHE KOjH Ce ca ’bOM He CJIaXKy [la U3JIOXKe CBOje apryMeHTe 3a Koje ce IoKa-
3aJ10 Jla Cy caMO KOMIIJIEMEHTApPHU eKOHOMCKO] TEOPHjU pery/aluje, NomyT
TEOpHjCKe XUIOTe3e O NOCTOjalby M OICTajamy pery/saTOpHe HJieoJiorvje
(Kalt, Zupan 1984).

YeTBpTHU BeJMKU [AONPUHOC je eMIMPHUjCKO TecTHUpame XUIoTe3a [0
KOjuX je JjoBeJia IpUuMeHa werose Teopuje. To je CTUrIep yYUHHO y CaAy4ajy
peryJianivje KaMHMOHCKOT IPeB03a U JIMLeHIMpamka oipeheHux 3aHuMama y
CA/l. lakne, mokasaJio ce, y Ta [iBa CJy4aja, Ja HUje ped 0 TOMe Jia Cy UH-
Tepecd NOTpoOllIaya HapylleHU ycjef peryjaTOpHe TpeliKke Hero o TOMe
Jla je o4 caMOr' OCMMII/baBakba peryjalyje nocrojajaa Hamepa Ja ce mboMe
3alITUTE UHTEpPecH MPou3Bohaya, U TO He CBUX, HETO CaMO OHHUX KOjU CY
crapocefieony, koju Beh nmocayjy y ogpeheHoj rpanu. ¥ cBoM unaHkKy CTu-
ryep je dopMysnucao JBa jeJHOCTaBHA €eKOHOMETPUjCKa Mojesia yIopeJHUX
nojilaTaka KojuMa je ykaszao Ha GaKTOpe KOju YyTUUYy Ha peryjaTopHe OfJIy-
Ke, O/JHOCHO Ha peryJiaTopHy MOJUTHKY, Koja ce y 06a 0Ba ciy4aja cBoAMIA
Ha ycnocTaBJ/bakbe NPaBHUX Gapujepa yjacky. ¥ ob6a ciaydaja (orpaHuyera
paja KaMHMOHCKHX NpeBO3HHUKA U JHULEeHLUpalke 3aHHMaka), NIOTBpheHe
Cy XWIOTe3e Mpousallie U3 eKOHOMCKe Teopuje peryaapuje. Teopuja
jaBHOT MHTepeca, OAHOCHO XMIIOTe3a Koja je CyLITHHA Te TeopHje, Aa ce
perysaigja ycrnocTaB/ba 360r TOra LITO je TO Y jaABHOM UHTEPECY, Y UHTe-
pecy MakcMMU3aluje APYLITBEHOT 6J1arocTama, jeIHOCTABHO HUje HaydyHa

6 Byayhu fa je perysnanuja jaBHo A06po 3a CBe Ha Koje ce OZHOCH, IITO 3HAYHU

Jla HUKO He MOXE Jia Ce UCKJbYUYH U3 HheHOr Kopuiuherba, pallOHANHO MOHALlIakhe
€KOHOMCKUX aKTepa jecTe Zia He CHOCe TPOIIKOBE YCIOCTaB/batba perysialnuje, aau
Y’KHBajy KOPUCTH OJ1 € KaJja Ce YCIIOCTaBH — CTPaTeruja cJaenor nyTHUKa. AKO CBU
€KOHOMCKHU aKTepH CJie/ie Ty CTpaTerujy, pery/ialuja Koja UM 1/ie y KOPUCT YOIIITe
Hehe 6UTH ycrocTaB/beHa.
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xunore3a, 6yayhy fa HU Ta Teopwja HUje TeopHja y HAYYHOM CMHCJY, Ia
ce CTora Ta XMIOTe3a HUje HU MOIVIa eMIHMPUjCKU NpoBepaBaTH HUTH Ha
Taj HauuMH onoBpraBaTu. Hacynpor ToMme, CTursiep, Koju je y CBOM ONycy
YBEK MHCUCTUPAO Ha eMIIMPHUjCKOj BepudUKaLUjH, TO YUHU U OBOT myTa.’
036u1/bHa UCTPaXKUBakha peryJaTopHuX ¢eHoMeHa cy o/ Taja, 10 NpaBUILy,
eMIIMpHjCKa.

[Tetn Besinku CTUTIEpOB JONPHUHOC je y TOMeE LITO je T0Ka3ao a CTBapame
npaBHUX Oapujepa y/nacKy MpeAcTaB/ba jeflaH Of HAjOMTHUjUX eJieMeH-
Ta peryjaTopHe IOJHUTHKe KOjUM Ce JUPEKTHO HapyllaBa KOHKYypeHLHja,
ca CBMM HENOXeJ/bHUM IMocJeAyuliaMa TOr HapyllaBama MO JApPYLITBEHO
6sarocrame. Taj Hasa3 je Ha iMHUjU LllyMneTepoBor necuMu3Ma y mnoryieay
o6yayhHocTu kanuTtaiausaMma (Schumpeter 1942), koju ce 3acHHMBao Ha yBU-
Iy na he mohHu mpousBohayu-cTapoceneol, OHU Koju cy Beh y rpany,
noju3ameM 6apujepa y/nacky, paju 3allTHTe COIICTBEHOI eKOHOMCKOT Ipo-
¢duTa, oHeMoryhaBaTH HOBe y/acKe y TpaHy, KOjU Cy K/bYYHHU Ca CTAHOBUIL-
Ta UHOBAllMja, Na he Tako, 3aryiiewmeM MHOBalMja, HECTaTH JUHAMUYHOCT
KanuTajau3Ma. A caBpeMeHa Teopuja npuBpegHor pacta (Aghion, Antonin,
Bunel 2021) ynpaBo y TakBUM 6GapujepamMa yJacKy carjiefiaBa o0jallbermne
3aMKe Cpe/ilbel HUBOA I0X0TKa, Ka/la 3eMJba He MOXe Jia Ce IpeopHUjeHTHlIe
ca NpMBPeJHOT pacTa 3aCHOBAHOT Ha aKyMyJ/alMjd NPOU3BOLHUX paKTOpa
Ha NIPUBPEJHU pacT 3aCHOBAH Ha MHOBALlMjaMa, OHAj KOjU je IpUMepEeH BU-
IIMM HUBOMMA pa3BHjeHOCTH, 6yAyhH Ja cy 3a oBaj Jpyru norpebaH yc/oB
yIpaBo HUCKe 6apHjepe yJl1acKy HOBUX KOHKypeHaTa — OHMX KOjU HHOBUDajy.
A caBpeMeHa mosiuTh4YkKa ekoHoMmuja (Acemoglu, Robinson 2012) ynpaBo
y TakBUM OapujepaMa yJacKy carjejiaBa y3poOK INpONacTH HNpOCHepUTeT-
HUX 3ajefiHUILa, MonyT MieTadyke peny6J/MKe, OJJHOCHO 3eMasba Kao LITO
je AprenTtuHa. lllTaBuille, caBpeMeHU CBeOOYXBaTHU €MIUPUjCKU PaLOBU
(Djankov et al. 2002) ekOHOMETPUjCKHU Cy, Ha KopullheHOM, penpe3eHTa-
THUBHOM Yy30pKY, IOTBPJUJIN Hasa3e eKOHOMCKe TeOopHje pery/anuja y o6-
JIaCTH TpaBHUX Gapujepa ysnacky. Ha cBe To, caBpeMeHU paZioBU KOjU ce
6aBe HaBOJAHMM OMNaJlalbeM HHBOA KOHKYpeHILMje Ha TPXHUILITHUMa NpOou3-
Boga y CA/l (Philippon 2019) ynpaBo uHcucTHpajy Ha yBehawy nmpaBHUX

7 EKOHOMETpHjcKa TeXHMKa Koja je kopumheHa y THM perpecHOHHM MOJENH-

Ma je/IHOCTaBHA je M CBaKaKO HeNpHXBaT/bUBa Ca CTAaHOBMILUTA JAHAIIKbUX 3aXTe-
Ba 3a eKOHOMEeTPHjCKUM TeCcTHpamweM xunoresa. Ho, TexHuKa Koja je kopuiuheHa
y CTuriepoBoM pajy y CKJIaAy je ca TUM BpeMeHOM U Taja yobuyajeHuM
€KOHOMETPHjCKMM NPUCTYNnoM. EKOHOMeTpHjcKe TeXHHMKe Cy 3HaTHO HalpeJoBa-
Jie y NOCJIelbUX NeJieceT TofWHa, TaKo Ja HeKaJalllkhe eMIMpPHjCKe JONpPUHOoCe
He Tpeba BpeJHOBAaTH JaHAllbUM KPUTEpPUjyMHMA, Kao IITO ce MOHeKaJ YHUHHU
(Coglianese 2021).
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Gapujepa yJIacKy Kao y3poKy Te TeHAeHnMje. CBe To, MehyTHUM, He 3HA4H A
Cy npaBHe Gapujepe yJacKy YBeK, Y CBAKOM CJy4ajy, KOHTPANpPOAYKTUBHE
Ca CTaHOBUIUITA JPYIITBEHOT GJlarocTama UM MPUBPEJHOT pacTa, Hero JAa ce
ynpaBo kuMa of CTUIJIepoBOT YiaHKa nocBehyje Ay»KHa NaXKwkba IPUINKOM
UCTpa)KMBara y3poKa MPUBPEJHOTr 3aCToja WM HasagoBama. U cBu paso-
BU Yy NOCJebUX NlefleceT rofjMHa Ha Ty TeMY jecy cBojeBpcHO CTHUIJIEpOBO
HacJsiebe.

Byayhu pa je caga jacHo ga HecrnopHo 3aBpebyje ma ce o6esexu
nefeceroroguumuna CTUIVIepOBOT 4iIaHKa, OTBapa ce ciaejehe nurame:
360r yera je CTUIVIEPpOB 4YaHAaK TOJHUKO ycrneuiaH? 360r yera je Heros
yTHIIaj HA EKOHOMCKY HAyKy TOJIMKO BeJIUKU?

Y3 caB pU3HK KOjHU HOCH TOKYIIAj Aa Ce OATrOBOPU Ha TO NMUTame, U3/Baja
ce HEKOJIMKO OoJiroBopa Koju Mehyco6HO He uck/bydyjy. Hujeman on Tux
0/iroBOpa HHje JJ0OBOJ/bAH caM 3a cebe, a 34pYy’KEHO MOXKJA MoOry jAa Oyny
yBep/bUBH. [IpBO, 0rOBOp je TO IITO je ped O M3y3eTHO J06GPO Hamuca-
HOM 4JaHKy. Ho, MHoro je 106po HamucaHuxX yjaHaka. CTUIVIEpOB je Ha-
NMCaH He caMo JIEUM je3WKOM, CBe pehUM y eKOHOMCKOj JIUTepaTypH, Beh
Y BeoMa NPOBOKAaTUBHO. Ha caMoOM no4yeTKy 4JlaHKa Ha/lasH ce peyeHUIa:
,Perynanuja ce, no npaBuJiy, ycrnoctassba 360r nporsBohaya ofpeheHe rpa-
He, 2 OCMUI/bEHA je W CIPOBOJU Ce MPEBACXOJHO Y HbUXOBOM HHTEpecy”
(Stigler 1971, 3). Ta TBpAtba je 6uJIa, Ipe CBera, >KeCToKa MpoBoKanuja,’ yc-
MepeHa Ha TO Jja YMNTaola pa3Mp/ia U3 KeTr0BOT pPeryJlaTOPHOT 6J1a)KeHCTBa.
Kako ce HaBogu y tutepatypu (Coglianese 2021), ynpaBo je To 610 TOJHUKO
noTpebaH ApaMCcKH o6pT. JloK Cy cBe AOTaJ Jby/U 6JIarOHAKJIOHO TJieJasin
Ha peryJalujy, Kao Ha Hell'TO HaMekeHO 3alTUTH jaBHOT UHTepeca, Kao He-
IITO HaMeHEeHO 3alITUTH UHTepeca NOTpollaya U MaKCMMHU3aLUjU lbUXOBOT

8  Tokasano ce (Vives 2016) ha cy mpaBHe GapHjepe yJIacky MOTpeGHe paiu

Oo4yyBamwa CTAGMIHOCTH QUHAHCHjCKOT ceKTopa. /lakJe, y ciay4ajy TOr ceKTopa
[I0CTOje MPOTUBPEYHU IIU/bEBU: KOHKYpeHIMja u3Mehy yyecHMKA Ha TPXKUIUTY U
cTabuIHOCT dUHAHCHjcKOT cucTeMa. TeopHjCKH MOCMaTpaHo, MOXe ce AedUuHHca-
TH ONTUMa/IHU HUBO IIPABHUX GapHjepa yIacKy (KalUTalHU LeH3yC 3a GaHKy Ho-
TpebaH 3a Jo6Ujarbe J03B0JIe 3a paji, MUHMMa/JHU HUBO aJIeKBaTHOCTH KamuTasa
WTA.), IpU 4eMy Cy IOMHpeHa [jBa IPOTUBPEYHA L{U/ba.

°  Ha Ty mpoBokauujy je 6e3 MKakBe 3aJpllKe HAaceO U HA Te rPaly/be MejeceT

roZiliHa KacHuje cBoM cHaroM Haseteo CaHcrajH (Sunstain 2021) ogroBopusiuu ja
ce ,perysanuja o npaBWJIy He YCIOCTaB/ba 360T mpousBohaua oapeheHe rpane.
Kao nokas 3a Ty TBpAmY, jelHOCTaBHY Herauujy Cturiaepose, CaHCTajH HaBOAH ce-
JlaM peryJaTOpPHUX OJIYKa, Off KOjUX je je/jHAa NMpaBUJIHUK aMepuukor MuHucTap-
CTBa INpaBJie KOjUM ce ,IIO0CTaB/bajy HOBU CTaHJApAH 3a YMalbHBambe CeKCyaJaHor
3JI0CTaBJ/bakba Y 3aTBOPCKUM ycTaHOBaMa“ (sic). AKO mocCTojarbe TOT YyNyTCTBA 3a
3aTBOpe HHje noTkonaso CTUIJIEPOBY €KOHOMCKY TeOpHjy perysanuje, HULITA
Hehe.
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GJs1aroctama, O/JjjeJaHIyT je JOLLIO CypPOBO CyouaBame ca cTBapHouthy. [Tpu
TOMeE, YOIILTE HUje GUTHO J]a JIK Ce TAKaB UCXO/, Y MOIJie/ly peryJaluje Kakas
HaBoau CTUIJIep JOTOAHMO Y CBAKOM CJIy4ajy YCIOCTaB/bakha WK MOKYyLIaja
yCIIOCTaB/bakha perysaldje, GUTHO je J1a ce pa3buo MUT O JOOPOHAMEPHO]
peryJaTopHoj apxasu. !’

Jpyru GUTaH eJieMEHT ycliexa Te TeopHje HUje 6uo moBe3aH ca CTu-
[JIEPOM M HeroBHMM 4JIaHKOM Beh ca TajaulmuM gorahamrMa y AMepUnu
- UIaK je TaMo 6usa riaBHa CTuryiepoBa 4MTana4yka nybsanka. CBe g0 Bpe-
MeHa o6jaB/bUBamba CTUI/IEPOBOT WIAHKA BJAJaJio je BEJUKO NOBEpeme y
apkaBy. C ;o6puM passioroM, 6yayhu ga ce amepryka JAp»kaBa A06po Io-
KasaJsa: nobeauia je Besuky Aenpecujy, mopasua je Ba 0361/bHA IPOTUB-
HUKa y [IpyroM CBeTCKOM paTy, a y X/JaJHOM paTy joj yoIllITe HUje Jolue
uiio. Ho, moyeTkoM ceflaMm/ieceTHX roZiMiHa, KaKo ce HaBOAH Y JIUTepaTypu
(Coglianese 2021), nosia3u 10 MpoMeHe y TOM MOTJieaAy. AMepUKa ce 3ariu-
6usia y BujeTHaMcKOM paTy, IOCTaJsIo je jacHO Aa M3abpaHH NpeJCcTaBHULU
Hapo/Ja He roBOpe HCTHHY, a aMepPUYKU NpeJceHUK TOr BpeMeHa beny
Kyhy HamyLIta ¥ cBojy HOJHUTHUUYKY Kapujepy 3aBpllaBa Kao JoKa3aHU, Majia
He U ocyheHM KpuMuHaJal. Ha cBe To je mouuia eBakyanuja u3 Cajrosa,
Tek eBakyalujoM u3 Kabysa npoay6/beH MOHOP aMepUuKe IJ1o6alHe MONHU.
OuuriesHo je Ja je MocTojajla HecarJlaCHOCT M3Mehy TakBe OmIUTe CIUKe
JUCcOYHKIMOHATHE aMepPUUKe ApXKaBe U CHEXHO GeJsie CJIMKe aMepUuKe J0-
GpoHaMepHe U cBe3Hajyhe ApkaBe.

Tpehu pazsor ycnexa CTUrsiepoBe TeopHje je METOAOJIOMKU. Y caMOM
YJaHKy JiaTa je MCK/bYYMBO CKMILA, OCHOBHM OOpPHUCHU EKOHOMCKe Teopuje
perysaiiyje, aJy je Ta CKuIa 6uJia caBpiueHo jacHa. To je omoryhusio 6pojHe
HaJorpaZe oHora to je Cturiep GopMmysrcao 4, TUMe, la/bU pa3Boj came
Teopuje. /lakJsie, HUje pedy O CTAlMOHAPHOj U CBEOOYXBATHOj €KOHOMCKO]
TEOpHjU Koja MOXKe jeJUHO Ja ce NOTIyHO NPUXBATHU WU ofbauu. OHU Kojy
Cy ce cjarajid ca OCHOBHOM KOHLENIMjOM MOTJIH Cy Ja [ajy CONCTBEHHU J0-
NPUHOC U CTOTa, U3Mehy OCTaJIor, Ta TeOpHUja MMa BeJUKU Opoj ciefbeHu-
Ka, 3a Koje 1 faHac CTpUIJIEPOB YaHaK NpejcTaB/ba nHcnupanujy (Shleifer
2021). lltaBuiue, Ta HegopaheHocT CTUIIEpPOBE Bep3Uje TeopUje eKOHOM-
CKe peryJandje oMoryhusa je Jla ce Ta TeOopHja, 3aCHOBaHa Ha TEOPHjU
jaBHOT M360pa, IpeHece U y ApyTre 06J1acTH UCTPaKUBakba JbY/CKOT Jie/lakha.
CacBuM je onpaBgano TBpauTH (Shleifer 2021) na je ynpaBo nojasa CturJe-
POBOT YIaHKa O3HAYMWJIA MIOYETAK CaBpEMEHE MOJUTHIKE eKoHoMuje.!!

10 Tomutuuky naHsaH Toj CTUIJIEPOBOj TBPAHU je MporpaMcKa nopyka aMmepui-
Kor npejceaHuka Perana (Ronald Regan) nspeueHa y eroBoM HHayrypajJHOM Io-
Bopy y janyapy 1981. roguHe: ,/Ip>kaBa Huje pellere Haller Npo6JemMa; JpaBa je
npob6siem.”

' CaBpeMeHa MNONMTHYKA €KOHOMHja HHje HHIITA APYro HETo E€KOHOMCKa
Teopuja NMOJMUTHKE Kao 06JIaCTH JbyAcKor Jesakba. CTora Taj uM3pa3 He Tpeba
noucroBehuBaTu ca nosutuykom ekoHoMujoM XIX Beka, ITO je TaZja GO0 CHHOHUM
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YeTBpTH pasJior je TO LITO je EKOHOMCKA TeOpHja peryJjanuje HacTaaa y
BpeMe KaJla eKOHOMCKa HayKa I0oCTaje y IIYHOj Mepy eMIIMPHjCKa, U Kaja
Cy eKOHOMCKOj aKaJieMCKoj 3ajeJHUIU Beh Jlojajiuie cBeobyxBaTHE TeopHje
Koje MOry Jia objacHe CBe W CBaLITa, aju He oMmoryhaBajy dopmysucarme
XWIIOTe3a Koje Cce MOy eMIMpPHjCKU TecTUpaTh. EKOHOMCKa Teopuja
perynanyje mpejcTaB/ba pacKyJ ca TaKBUM HaydYHUM JleJIOBameM, yIpa-
BO 360r TOra IITO Ce Ha OCHOBY e MOry GOpMYJ/IMCAaTH jaCHE XUIOTEe3e
KOje ce eMIHPUjCKU MOTY TeCTHUpaTH, OJHOCHO ONOBpraBaTH. Y OpOjHUM
pajioBUMa Cy EeMIIMPUjCKA IpOBepaBaHM OCHOBHM Haja3W EeKOHOMCKe
Teopuje pery/aanuje.’? 3a To TecTMparbe je 6UTHO Jja I0CToje U 6POjHU ApY-
ri GaKTOpH KOjU YTUUy Ha peryjaTOpHe UcCXoZe. 3a Heyclex peryJjalyje
Jla MaKCHUMU3yje ApPYLITBEHO 6JlarocTame, Kako ce HaBOAMU y JIUTepaTypHu
(Shleifer 2021), He Tpe6a KPUBUTH HUCK/BYyYMBO HAMePy OHHUX KOjU Cy OBJIa-
Jla/Iu peryjaaTopoM - rpellke ce yBeK YUHe, a II0CTOje U JpPYTy yTULAjU ca
CYIIPOTHUM [1€jCTBOM.

[TeTn pasJsior sexu y ToMe IITO je CTUT/IEpOB TUM YJIAHKOM IIOHYZ MO jaCHY
Y y6eJlJbUBy aHAaTOMMUjy HECAaBPLIEHOCTH Jp>KaBHe UHTEPBEHLH]je, UUME je
NOTKOINIaHa Te3a Jia je Ap)KaBHa UHTepBeHIMja olpaB/JaHa yBeK YKOJHMKO
NIOCTOjA OUJIO KaKBa HeCaBPIIEHOCT TPXKUUITA. JeAHOCTaBHO, Tpeba UMa-
TH y BUAY Aa r'yObUTaK ApPYLITBEHOr 6JlarocTama 0/ HecaBplleHe JpXKaBHe
MHTEepBeHI[Uje MOXXe OMTH Behu of OHOTa 0 KOra JIOBOJM HeCaBpILIEHO
TpxkuwTe. CaMepaBame peJaTUBHE HeCAaBPIIEHOCTH TPXKHUIITA Y OLHOCHY
Ha HecaBpLIEHOCT Jip>KaBHe HWHTepBeHlMje mnocje ob6jaB/bHBama CTUIe-
pOBOTr 4IaHKa I10JIaKO [10CTaje HOBA CMEPHHUIIA HOPMAaTUBHOT [1O0CMaTpama
Jp>KaBHe UHTepBeHIMje, CMEPHUIIA 32 JJOHOLIEeHhe OJIYKa Y TOM Norieny. A
TO nojipadyMeBa U pa3MaTpare alTepHaTUBHUX pelliera — peryJjaluja Huje
HEeMHHOBHA - 32 CBaKy youeHy HecaBplueHocT TpxuiuTta (Shleifer 2021).

Wmajyhu y BUZly TakaB ycrex eKOHOMCKe Teopuje peryjalnuje U beroBe
y3pOKe, MOXe ce [NOCTaBUTH NUTame 1ITa Cy HeZoCTalll Te TeopHje, OHAKO
Kako jy je Ctursiep dopMynucao, ¥ Ha TO NUTamke OJTOBOPUTH U3 YTOJHOT
10J10’Kaja peTPOCIEeKTUBHOT pa3MaTpara — Ipouio je Beh mejeceT rojrHa.

[IpBM HejoOCTaTaK CBaKako je TO IITO HA aHAJUTUYKOM IiaHy CTuriep
He MpaBH pa3/iMKy u3Mely 3aKOHOJAaBHE U M3BPLIHE PerysJaTOpHE BJIACTH,
na THMe, HEMUHOBHO, HU U3MeDy HOMUHa/IHe U epeKTHUBHe pery/jaTOpHe

32 €KOHOMCKY HayKy.

12 [lpenyrayak 6u 6M0 CMcak Makap Haj3sHA4YajHUjUX €MIUPHjCKHUX pajioBa Ha
OBy TeMy, I1a cTora Tpeba NorieJaTy HUXOB cBeoOyxBaTaH nperies (Joskow, Rose
1989). Unak, Tpeba usgsojutu pas (Rucker, Thurman 1990) koju je mokasao mMexa-
HM3aM KOjUM je yCIoCTaBJbeHa peryJjanuja NpousBojmwe kukrnpukuja y CA/l koja
ujie y Kopuct cBera Hewto Buuie o 20.000 npousBohaya, a Ha WITETY LeJIOKYIIHE
aMepuyKe NoMyJalyje - DOTpollaya KUKUpUKHYja. CBe y ckJaay ca npeiBubambuma
€KOHOMCKe TeopHje peryJjanuje.
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nosavtrke. CTUrJep pasMaTpa jeJMHO 3aKOHOAABHY pery/JaTOpPHY BJacT
Y MMIUIMLUTHO NpeTIOCTaB/ba Jla He NMOCTOjU pa3/ivKa u3Mmelhy /ABe nome-
HyTe pery/jaTopHe moJuTHKe. Ho, U3BeCHO je Ja NMOCTOjU 3HAaTHA pas/JvKa
u3Mehy HOMHUHaAJIHe U ebeKTHBHE peryjaToOpHe INOJUTHUKe, HE caMO 360T
OMILTe HecaBpLIEHOCTH UHPOPMaLFja, a peTyJialiyja je 3aXTeBHA y NOIJIely
vHpopMalyja, Hero 360 CHaXKHe acMMeTpHje HHPOpMalMja U areHIujcKor
npo6seMa. AcuMeTpuja nuHdopmaldja noctoju usmehy perysnaropa u pery-
JINCaHUX Npeay3eha, U To y KopucT npefyseha, na crora epeKTUBHA pery-
JIaTOpHA MOJIMTHKA OJCTYINa 0of HOMUHAJIHe, O/l OHe Kojy cy dopMynucase
3aKOHOJaBHe perynaTopHe BiaacTu. lllTaBuiue, acumerpuja nHPopMauja
nocToju M u3Mehy 3aKOHOJABHe U HU3BpIIHE peryjaTopHe BJACTU U Ty
acHMeTpHjy NpaTH CHAXKAaH areHIUjcKu nmpobseM, 6yayhu ga nmojcrunaju
areHTy, KOjH je cynepuopHO HHPOPMHCAH, HUCY, OZJHOCHO He MOpPajy Aa 6yay
y cKkJaay ca nusbeBuMa perysatopa (Laffonte, Tirole 1993). A mokazasio ce
Jla Cy peryJiaTopH Io npaBu/y 6JHMCKY OHMMA Koje peryJuily — WU Cy 3Ba-
HAYHUIY PeryJaTOPHUX TeJsia JOLLIM U3 KOMIIaHHW]a IpUBpeJiHe rpaHe Koja
ce peryJMille WJIM 110 IpeCcTaHKy CBOT MaHAaTa oAJa3e y Te KoMnaHuje. Pe-
HOMEH y JINTepaTypU MO3HAT Kao poTanuoHa BpaTa (Eckert 1981).

Jpyru 6uTaH HeJocTaTak Jiexxu y ToMe wTo CTHUIVIepOBa MHULMja/HA
Bep3vja Te TeopHje He JONyIITa MOIYhHOCT Ja ce pas/MKyjy UHTepecH
KOMIIaHMja Y OKBHUPY jefiHe NpuUBpeJHe rpaHe - 3a CTUIJepa je rpaHa Xo-
MoreHa. MehyTuM, xeTeporeHocT NpUBpPeJHUX I'PaHa yobU4ajeHa je Mmojasa.
A oHpa, y ycJ0OBUMa Pas3/IMYUTUX peryJaTOpPHUX UHTepeca KOMIaHWja y
jeAHOj rpaHMy, 0 U3paKaja [0Ja3U peJlaTUBHA CHAara cBake Ol HBUX Jia 3a
cebe UCMOC/Iyje YIPaBO OHO peryJaTOpHO pelliele Koje joj ogroapa. Ynpa-
BO je Ta XeTeporeHOCT oMoryhuJa feperyaanujy TejekoMmyHukanuja y CA/]
ocaM/ieceTHX rofiiHa NpOILJIOr BeKa. Y3poK ToMe je 6u/a HajBeha peslaTUB-
Ha CHara yTHIlaja OHUX Kopropauuja, npe ceux MCI, koje cy ce npoTuBu/e
€KOHOMCKOJ peryJialjiju TOr CEKTOpa ¥ MOHOII0JICKOj NIO3ULIUjH KOjy je UMao
TaZlallb¥ MOTIYHO BEPTUKAIHO UHTerprucanu AT&T.13

Tume ce gosasu A0 NUTawa y kojoj Mepu CTUIJIEpOBa TeopHja MOXe JAa
ob6jacHM He caMo QYHKLHOHHCAe PeryJaToOpHOr Tejla HETO U NpOMEHe y
pery/saTOpHOj MOJAUTULHU. Y Kojoj Mepu CTHUIJIepOBa €KOHOMCKa Teopwuja
peryJjanuje MoXe Ja 06jacHM NojeVHEe enu3oje yBobhemwa perysnanuje y
ojijpeheHe rpaHe WM HEHOT yKUJAaa — Jeperyaaunuje? Y juTepatypu ce
MoXke mpoHahu oZpeyaH oAroBop Ha Ta muTama (Peltzman 2021), maga je
NUTabe KOJIUKO je OH J06p0 06pasJIoKeH.

13 Hcro Tako, 3a ycrmocTaB/bakbe pery/iaiije aMepudKOr TeaedOHCKOr CHCTe-
Ma 1920. roguHe 6usa je komnanuja AT&T, a npoTUB Te pery/ianuje CBU HeHHU
Tajaumby KOHKypeHTH (Mueller 1997).
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Huje cnopHo /1a nocToje peryjaTopHe enu3o/e Koje je CTUI/IepOBOM €KO-
HOMCKOM TeOpHUjOM perysaliyje Telko o6jacHuTH. Ha npumep, feperynanujy
aBuo-cao6pahajay CA/l 1978. rofuHe U YKUAAKe HALLUOHAJIHOT peryJjaTop-
Hor Tesa (CAB - Civil Aeronautical Board). Ta peperynanuja je 6uia mpo-
THBHA MHTEpecHMa aBHUO-NPEeBO3HHKA CTapocejesana, 6uia je y UHTepe-
Cy MoTpolIaya, KOju Cy Kao MHTepecHa rpyna o npaBuJy HeJleJIOTBOPHH,
yc/ie[, ’bUX0Be BeJIMKe AucIep3uje U Maje MOTYhHOCTU npeaynpehuBama
CcTpaTervje cjenor nyTHuka. [Ipema Hanasuma CTuryiepoBe Bep3Hje eKo-
HOMCKe TeopHWje perysalnuje, aBuo-caobpahaj 6u u JaHac 6MO peryJucaH,
oyayhwu na je perysnanuja 6usa noj JOMUHAIHMjOM BEJIMKUX aBUO-TIPEBO3HU-
Ka, KOjU Cy y yCJIOBMMa peryJaliyje npucBajajd BeJTUKH U3HOC EKOHOMCKOT
npoduTa. UcTo ce ogHOCH Ha pery/vcame npexpambeHe u dpapmaleyTcke
WHAYyCTpHje Ha oCcHOBY 3akoHa u3 1938. rogune (Food, Drug and Cosmetic
Act), npoTHB Kora cy 6usie KOMIaHWje aHTKOBAaHe y TUM IPUBPESHUM Ipa-
Hama (Carpenter 2021).

[ToHekas ce eKOHOMCKOj TeOpUju pery/ialuje mpebalyje Aa He MoOxe
Jla 06jacHU 360r 4yera cy ojpebheHe NmpuUBpesHe I'PaHe HeperyjJucaHe WU
HenoBOJbHO perysucane (Carpenter 2021). Ha npumep, GuHAHCHjCKH CEK-
Top. [luTame je KOJIMKO je Ta mpuMen6a Ha MecTy. TpaXkiba 3a perysanujoM
nojpasymMeBa y OCHOBM UM TpaXiy 3a JeperyJalujoM, OJHOCHO 3a
HeNoCTOjalkbeM peryJaTOpPHUX CTera Kao peryJaToOpHOr pexuma. Ycrex
¢duHaHCcHjckor cekTopa y CA/l y ToMm norsieny (Taj CEKTOp je HECIIOPHO CJia-
60 peryJjvcaH — cTere cy NpuJIH4HO JiabaBe), y IIeJIMHU Ce MOXKe 00jacCHUTH
yIpaBO KapaKTepoM TpaKie 3a peryJjalMjoM, TO jeCT 3aXTeBHMMa Jia OHa
He MOCTOjU WM 6ap Aa He Oyae pobycTHa. Bankapcka uHTepecHa rpymna
je MaJa, BEJIMKU Cy MOjeAMHAYHU MUHTEPEeCH U JIAKO ce NMpeBasuJasu Mpo-
6s1eM cjenor nyTHUKa. KopucHUIM 6aHKapCKUX ycayra cy AUCIep30BaHy,
Ia CBaKO OJ HBUX MMa IMOACTHUIAj Aa ce ONpeJieJIM YNpaBo 3a CTpPaTeTHjy
c/lenor MyTHUKaA, YMMe ce NMOTKONaBa CHara mHXO0Be KOJIEKTUBHE akKlyje.
Ha To jomr Tpe6a jofaTy 3HATHY acUMeTpHjy HHPOopManuja y KopyucT 6aH-
KapCKe UHTepecHe Irpyle, YiMe ce CaBpIIeHO Moxke 06jacCHUTH 360r yera je
peryJaTOpHU PeXHUM y OCHOBH y KOPUCT OAaHKapCKOT CeKTopa. Y TaKBUM
yCJIOBUMA, @ HAPOYUTO YKOJIMKO jaBHOCT 3a60paBu Ha PpUHAHCHjCKe KpH3e
Y3 NpPOLIJIOCTH, NpeAy3MMajy ce U 3aXBaTH Ha IJIaHy JeperyJjanuje, NOMyT
YKH/Jalka OrpaHruYera y NMocaA0Balky HaMeTHYTUX [1ac-CTUresoBUM 3aKo-
HoM (Glass-Steagall Act) u3 1933. roguHe, Koje ce JOroAUJIO Y NOCAEAH0j
JlelleHUju Npouuior Beka. /lakie, eKOHOMCKa TeOpUja perysianuje Moxe Be-
oMa 106po fa o6jacHU cUTYyalMje, HE HEMHHOBHO CBe, y KOjUMa peryJanuja
HHje HY yCIIOCTaBJ/beHa, OAHOCHO ¥ KOjUMa je HUBO peryJialivje UCIIof OHOTa
KOju 6 ce 04YeKHBao Ja je LIU/b Te peryjalyje MakCMMU3aluja JpyLITBe-
HOT 6/1arocTama. JeJHOCTaBHO, IOCTOjU CIJIET MHTEepeca KOju /10 Tora J0Bo-
[IM, a KaZja ce Taj CIJIeT UHTepeca NPOMEHH, U PeryJaTOPHU MCXOJ NOCTaje
JApyraduju.
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AKo ce y TpalULIUju MapKCcKM3Ma eKOHOMCKa TeopHja peryJanyje nocma-
Tpa Kao 3aBplleH ONyC, Ka0 HeIITO LITO MOCTaje CBETO, Ma Ce CaMO MOXe
JlaJbe paspahuBaTH, NpenpuyaBaTH ca yKasUBambeM Ha TO KOJIMKO je Be-
JINKY ayTop, OHJA MOCToje oApeheHe c1aboCTH, [Ipe CBera HeJJ0peueHOCTH
CrursepoBor 4iaHka. Ako ce, nak, CTUIJIEpOB WiaHaK MOCMaTpa y CBETIy
OCHOBe Koja 6u ce fa/be HajorpahrBasa, Kao cCMepHHUIlE 3a Aa/bU paj, 3a
MoauduKaLuje U ycaBpllaBakbe, OHJla Te NpUMeade U HUCY npuMez6e Beh
cyrecTdje 3a HacraBak paga. Ho, Tpe6a y3etu y 063up (Peltzman 2021)
Jla je omaJio MHTepecoBame 3a NO3UTHUBHE TeOpHje peryJjanuje, Tako Ja
je, HAQPOYUTO y OBOM BeKYy, CBe Marbe paZioBa Ha Ty TeMy. Jlaseko je Behe
MHTepecoBakhe 3a HOPMATUBHY aHaJM3y, TO jeCcT 3a NpOHaJaKeke ONTH-
MaJiHe MOJIMTUKe Jip>kaBHe UHTepPBEHLM]je, oJiMyeHe y peryaanuju. [Ipome-
HUJIM Cy Ce aKaJIeMCKH IPUOPHUTETH.

Ja nu je maHac eKOHOMCKA TeopHWja pery/jauuje omninTenpuxBaheHa
Y €KOHOMCKOj HaylM, V HeHOj MaTUUM? YrjaBHOM jecTe. AKO M HUMa
OCIIOpaBama, OHO [Jl0J1a3U 0 OUXEeBUOPUCTHUYKE eKOHOMCKe aHasu3e, Koja
Mo/, 3HaK MUTaka CTaB/ba NMPETIOCTABKY O PAllUOHAJHOM IOHALIAKY €KO-
HOMCKHX aKTepa U NMOCPeJHO TeOpHjy pPallMOHAJHOT OAJIyYUBama. Y ToMe
je Hajgasbe otumao CaHcrajH (Sunstein 2021), Koju HyAU aJTepHATHBHO
objamimeme perynanyje. OHo ce 3acHuBa Ha JlykacoBoM (George Lucas) oa-
roBOpYy Ha HEKY CyrecTHjy V Be3U ca U3MeHOM clieHapuja ¢uima ,IloBpa-
Tak pegaja“; ,He momaga mu ce u He BepyjeM y To!“ CaHCTajHOB 3aKJ/by4aK,
HBheroBa Teopuja peryjaiuje Koja je aatepHatuBa CTUIJIEPOBOj, BEpOBaIU
WJIU He, [VIaCU: peryJalyja je mocjaefuiia OHOT y LITa peryjaTopu Bepyjy,
a OHU Bepyjy Yy OHO LITO MM Ce [0naja. 3alTO UM Ce HellITOo JAonaja oCTaje
MUCTepHja. Joml je Beha MHUCTepHja Kako TO IITO Ce [J[0NaJila PeryaTOpH-
Ma HeMHHOBHO yBehaBa Gsiarocrame norpouiada, kako CacHCTajH TBPAH y
cBoM TeKcTy. [loBpaTak y (peryjaTopHu) cpelmd Bek! Y3rpen, mra ce cBe
JloIaJio ayTopy OBOT OCBpPTa [Ja u3pekHe o CaHCTajHY U HErOBOM JOIMPH-
HOCy TeopHuje peryJalyje ocTaje TajHa, 360T HeroBe palloOHaJIHE OJJIYKe
Jla TO UIaK He HalMlle, 3aCHOBaHe Ha pallMOHAJIHO] NPOLeHU KOPUCTHU U
TPOILKOBA TAaKO MCKa3aHUX CTaBOBa y MUCaHOj OpMU HaMeHEeHO0j 030MJ/bHO]
YUTaJAuKoj myoauny. Jlakjie, HEKOM HEIITO MOXe Jla ce JI0Najia, ajii TO He
3Ha4M [la HEMUHOBHO Bepyje y To.

O naHalllkb0j UHTENEKTYa/IHOj KJIWMHU HajBHlle FOBOPHU TO Ja je, mocje
noJjia Beka pacnpaBe, popmanuszanyje teopuje (Peltzman 1976), 6pojHux
MojuUKaLMja U CBeOOYXBaTHUX eMIIMPHUjCKUX UCTPaXKUBama — JakJe, 10o-
c/le cBera Tora — apryMeHT OHO IUTO je y IPUBAaTHOM pasroBOPYy H3jaBHO
XOJIMBYACKHU pexucep U NpoAyLeHT. To cy, MoXe ce NpeTIOoCTaBUTH, NOCJIe-
J11e NIOCTMOJePHU3Ma, Y KOMe CBAaKO UMa MpaBO Ha CBOjy UCTUHY, Ha UHTe-
JIeKTyaJHy aTMocepy JaHalllkbHUle. 32 OHe KOjU Bepyjy Yy TpaAuLMOHa/IHe
BPEJHOCTH, Y J/bY[CKYy PAaLlMOHAJHOCT, Ma KOJIMKO CIlyTaHy, y TEOpHjy paLu-
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OHAJIHOT OJUIyYMBama, y KOMe MOXe U Ja ce norpewd, CTUI/IEpOB 4Y/IaHAK,
o6jaBJ/beH Ipe NejeceT TOAMHA, Ipe/CcTaB/ba CBETUOHUK Ca KOra UNakK CTH-
ke MH$OpMalMja 0 UCIPAaBHOM NYTY. 3a HUX je TO KapaBaH KoOjU U Jajbe
npoJsasu. be3 063upa Ha aBex.

JIMTEPATYPA

[1] Acemoglu, Daron, James A. Robinson. 2012. Why Nations Fail: The
Origins of Power, Prosperity, and Poverty. London: Profile Books.

[2] Aghion, Phillipe, Celine Antonin, Simon Bunel. 2021. The Power of
Creative Destruction: Economic Upheaval and the Wealth of Nations.
Cambridge, Mass.: The Belknap Press of Harvard University Press.

[3] Becker, Garry S. 3/1983. A Theory of Competition among Pressure
Groups for Political Influence. Quarterly Journal of Economics 98:
371-400.

[4] Buchanan, James M., Gordon Tullock. 1962. The Calculus of Consent.

[5]

(6]

[7]

(8]

[9]

Ann Arbor: University of Michigan Press.

Carpenter, Daniel. 2021. George Stigler’s Errors and Their Virtues. Pro-
market.Publication ofthe Stigler Centeratthe University of Chicago Booth
Scholl of Business, 6 July. https://promarket.org/2021/07/06/george-
stiglers-errors-regulatory-capture-influence/, nocneawu npuctyn 20.
aBrycra 2021.

Coglianese, Carry. 2021. Assessing George Stigler’s Economic Theory of
Regulation. Promarket, Publication of the Stigler Center at the Univer-
sity of Chicago Booth Scholl of Business, 27t July. https://promarket.
org/2021/07/27/assessing-george-stiglers-economic-theory-of-regula-
tion/, nocnenwu npuctyn 20. aBrycra 2021.

Djankov Simeon, Rafael La Porta, Florencio Lopez-de-Silanes, Andrei,

Shleifer. 1/2002. The Regulation of Entry, Quarterly Journal of Economics
117: 1-37.

Downs, Anthony. 1957. An Economic Theory of Democracy. New York:
Harper and Collins.

Eckert, Ross D. 1/1981. The Life Cycle of Regulatory Commissioners.
Journal of Law and Economics 24: 113-120.

[10] Joskow, Paul L., Roger G. Noll. 1981. Regulation in Theory and Practice:

An Overview. 1-65. Studies in Public Regulation, ed. Garry Fromm.
Cambridge, Mass.: The MIT Press.

703



b. berouh (cTp. 691-705)

[11] Joskow, Paul L., Nancy L. Rose. 1989. The Effects of Economic Regulation.
1149-1506. Handbook of Industrial Organization, Vol. 1, eds. Richard
Schmalensee, Robert D. Willig. Amsterdam: North Holland.

[12] Kalt, Jospeh P, Mark A. Zupan. 3/1984. Capture and Ideology in the
Economic Theory of Politics. American Economic Review 74: 279-300.

[13] Mueller, Milton L. 1997. Universal Service: Competition, Interconnection,
and Monopoly in the Making of the American Telephone System.
Cambridge, Mass.: The MIT Press.

[14] Olson, Mankur. 1965. The Logic of Collective Action. Cambridge Mass.:
Harvard University Press.

[15] Peltzman, Sam M. 2/1976 Toward a More General Theory of Regulation.
Journal of Law and Economics 19: 211-240.

[16] Peltzman, Sam M. 2021. The Durable Impact of Stigler’s Theory of Eco-
nomic Regulation. Promarket. Publication of the Stigler Center at the
University of Chicago Booth Scholl of Business, 15™ April. https://pro-
market.org/2021/04/15/impact-george-stigler-theory-economic-regu-
lation-gerald-ford/, nocnenwu npucryn 20. aBrycra 2021.

[17] Philippon. Thomas. 2019. The Great Reversal: How America Gave Up
on Free Markets. Cambridge Mass.: The Belknap Press of Harvard
University Press.

[18] Rucker, Randal R., Walter N. Thurman. 2/1990. The Economic Effects
of Supply Control: The Simple Analytics of the U.S. Peanut Program.
Journal of Law and Economics 33: 483-515.

[19] Schumpeter, Jozef. A. 1950. Capitalism, Socialism and Democracy. 3rd

Edition. New York: Harper Collins [2008].

[20] Shleifer, Mark. 2021. George Stigler’s Paper on Regulation and the Rise
of Political Economy Promarket. Publication of the Stigler Center at
the University of Chicago Booth Scholl of Business, 28t April. https://
promarket.org/2021/04/28/george-stiglers-regulation-political-
economy-capture/, nocaenwu npuctyn 20. aBrycra 2021.

[21] Stigler, George ]. 1/1971. The Theory of Economic Regulation. Bell
Journal of Economics and Management Science 2: 3-21.

[22] Stigler, George].1/1974. Free Riders and Collective Action, An Appendix
to the Theories of Economic Regulation. Bell Journal of Economics and
Management Science 5: 359-365.

704 Ananm MNdb 3/2021



MeneceT rogMHa eKOHOMCKe Teopuje perynauuje

[23]

[24]

[25]

[26]

Sunstain, Cass. 2021. Stigler’s Interest-Group Theory of Regulation:
A Skeptical Note. Promarket. Publication of the Stigler Center at the
University of Chicago Booth Scholl of Business, 16™ April. https://
promarket.org/2021/04/16/george-stigler-theory-regulation-capture-
cass-sunstein/, nocneawu npuctyn 20. aBrycra 2021.

Laffonte, Jean-Jaques, Jean Tirole. 1993. A Theory of Incentives in
Procurement and Regulation. Cambridge, Mass.: The MIT Press.

Viscusi, W Kip, John M. Vernon, Joseph E. Harrington. 1995. Economics
of Regulation and Antitrust. Second Edition. Cambridge, Mass.: The MIT
Press.

Vives, Xavier. 2016. Competition and Stability in Banking: The Role of
Regulation and Competition Policy. Princeton & Oxford: Princeton
University Press.

705






/TMPUKA3U

Jip 3opan C. MUPKOBUR"

Lattmann, Christopher. 2019. Der Teufel, die Hexe und der
Rechtsgelehrte. Crimen magiae und Hexenprozess in Jean Bodins
,De la Démonomanie des Sorciers”, Studien zur europdischen
Rechtsgeschichte, 318. Klostermann: Frankfurt a. M., XVI +
390.

Kpucrodep Jlatman (Christopher Lattmann) aytop je kmwure baso,
gewmuya u npasHu Hay4Huk. KpusuuHno desno mazuje u npoyecu npomus
sewmuya y Xan boduHoeom ,0 demoHomaHuju sewmuya“ (Der Teufel, die
Hexe und der Rechtsgelehrte. Crimen magiae und Hexenprozess in Jean Bo-
dins ,De la Démonomanie des Sorciers”). Kibury je o6jaBusa usjaBadyka kyha
Knoctepman (Klostermann) 2019. roguHe, y 6u6auoteny CTyuje eBpoIicke
npaBHe uctopuje (Studien zur europdischen Rechtsgeschichte), kiwura 318.
HMma XVI + 390 crpanuna. Kmwura npeacraBba LOKTOPCKY AucCepTalujy,
ca He3HAaTHUM HM3MeHaMa, Koja je ogopamweHa 2017. roguHe Ha [IpaBHOM
dakynTeTy YHUBep3uTeTa y Llupuxy.

[IpemeT kwure cy ¢paHuycku npaBHUK KaH Boaun u mweroBo jeso
Jlemonomanuja eewmuya. cTpaxkuBauu NpaBHUX UJeja boauHa cmartpajy
M3y3eTHUM TeOpeTHYapeM Jp>KaBe U OCHHUBAYEM TEOpHje CyBepeHHUTEeTa.
LlenTpanHo Mecto y boawmHoBOM omycy 3aysuma Les six livres de la Ré-
publique (lllecm kruza Penybauxe) w3 1576. roauHe. lllecm kruza je
Tpebasio Aa HOCAYXKU yjeAumwemwy noje/beHe DPpaHlycke U eHe BJafie
YIOPKOC CBUM DEJIMTHjCKUM NpobsieMHuMa. BoJUH je Ty /a0 CBOj KOHIENT
CyBepeHHUTETA, KOjH je MOCAY>KH0 Kao MPaBHUYKA OCHOBA MOZIEpHe Jip>KaBe.

5

PenoBuu npodecop, [paBHu dakynter YHuBepsurtera y Beorpangy, Cp6uja,
zoranm@ius.bg.ac.rs.
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[lpema BoanHOBOM cxBaTamby, CYBEPEHUTET je HeAe/bUB, HEOTPAHUYEH U
CTaJlaH M CTOTa TapaHT jeJHOr (Ayro)BeyHor mopeTka. Ha Bpxy ap:xaBe
je amcoMyTHCTUYKM MOHapX, KOMe INpHUIaja LeJOKyIHO 3aKOHOJABCTBO
Y KOju HHUje y Toj cbepu HUKOMe nozapebheH. boauHOB Biaiap je Be3aH He
caMo Jp:KaBHUM MHTepecuMa Hero ¥ OCHOBHUM NPUHLUNKMA 60XKaHCKOT U
NpPUPOJHOT MpaBa.

Kpucrodep JlaTMaH je y CBOM JOKTOPCKOM pajly UCTpaKMBao boanHOBY
JlemonomaHnujy eewmuya (Koja ce MOXKe Ha3BaTHU NPHUPYYHHUKOM 32 BEIITH-
1e), Koja je ob6jaB/beHA YETUPHU TOAHHE MOcae NOMeHYTUX lllecm kruza. Ha
OCHOBY /JlemoHOMaHUje gewmuya JlaTMaH je UCTpaXkuBao ocobeHocTu bo-
JIMHOBOT CBeTa IpaBa U HheroBUX NpejcTaBa. boJUHOB NpUPYYHUK 3a Belll-
THULe HACTao je U3 NpaKTUYHUX noTpeba. Haume, BoauH je og 1578. roauHe
610 ApXaBHU TYKWJal] y IpolleciMa NPOTUB BeLITHIA LIKPOM 3eMJbE.

Jo caga cy bopuHoBy JemoHomaHujy sewmuya npoydaBasid Iipe CBe-
ra MCTOpUYapyd M JIMHTBUCTH, ajlM je H30CTana oAroBapajyha mpaBHa u
npaBHOUCTOpPUjcKa 06paja. JIaTMaH je CBOjUM HCTPaKUBakeM IMOMYHUO Ty
Npa3HUHY.

AyTop JlaTMaH, Hajlipe, ONUCyje KOHTEKCT y KoMe je JeMoHoMaHuja geul-
muya HacTaja, Aa 61 ce pa3yMesu U ayTop bojuH 1 mweroso feJo.

Enoxy y kojoj je »xuBeo XXan boauH ofinkoBase Cy CHaXKHe [pyLITBEHE
Y Ap>KaBHe NnpoMeHe. PazinuyuTe Kpuse cy u3asuBajie ONIITY HECUTYPHOCT
caBpeMeHuka. ¥ XVI Beky cy mnponajse HHCTUTYLHje Koje Cy [0 Taja
crpedaBasie HacuJiHe pesnurujcke cykobe. [locne cmptu Anpwuja 11 1559.
rofjMHe HAacTao je MOJUTHUYKKM BaKyyM M JpXaBa je NocCTajJa IpegMeT
IJIeHa BeJIMKUX apUCTOKpaTCKUX nopojuna. lbuxose y6oKe pelurujcke u
MOJIMTHUYKe ToJiesle U3a3Base cy 1562. penurujcku pat y @paHLycKoj, Koju
je Tpajao zo 1598. rogunHe. OrpoMaH NOTeHIMjaa 3a HaCU/be U KOHAUYHO
VHUILITeHe HellpUjaTes/ba BpXyHall je uMao y bapTosioMmejckoj Hohu. Y Hohu
nsmebhy 23.u 24. aBrycta 1572. rojjiHe U3BpUIEH je T0KO0J/b HEKOJIUKO XHU/ba/ja
xyreHoTa (mporectaHaTa). PaTHe rposore mpaTuiie Cy TellKe eKOHOMCKe
¥ $UHAHCHUjCKe NMPHUJIMKeE: JIOIIM NMPUHOCH YCjeJ, BpEMEHCKHUX HelpUIuKa
V3a3BaHUX KJIMMATCKHM IpOMeHaMa, 4eCTO CTame OMNIUTe IVIaJd U TaKo
Jasbe. To je OHOBpeMeHHM JbyIMMa M3IJIeano Kao u3pas boxje ka3He 360r
HeCIoco6HOCTH NpHUIaJIHHUKA eJIUTe Ja U3BPIlaBajy CBOje Ay>KHOCTH.

TUM NOJUTUYKUM, EKOHOMCKHUM M arpapHUM KpH3aMa NpUApPYXKUIa ce U
jenHa kpusa MeTadU3UYKe NIPUPOJE WU Cy je IOMeHyTe KpU3e U3asBaJle.
Y npyroj nosoBuHu XVI Beka y @paHIyckoj U y Jpyrum fgesnoBuma EBpo-
Ile 110jaBHO ce CTpax of haBoJ/ia CTBAapHOT U3I/e/ia U lerOBUX MOC/IYLIHUKA,
BewTua. CTpax je MpoApo y CBe coLiUjajiHe cJojeBe U cBe pernoHe Ppan-
nycke. Mako je Ha4YMH XUBOTA JbY[ U Y BEJIMKOj MEpH 3aBUCHUO OJ HbUXOBOT
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JIpYIITBEHOT IoJIokaja (BJafap M apUCTOKpaTHja Ha BpXy, CcaMOCBec-
HU CBeT yYyeHUX U ypbaHa KJaca y YCIIOHY M HAIlOKOH HelpersefHa Maca
HenoBJiallheHOT ce/balliTBa), CBU OHU CY JieJIUJIM FOTOBO MCTe NOIJe/ie Ha
>KUBOT, He CaMO0 Ha XpUIINaHCKH >KUBOT HEro W IoIJlefie NOoBe3aHe ca Upa-
[JMOHAJIHUM U ca CTpaxoM. IbuXoBHU 0AroBOpH Ha MojayaHe KUBOTHE MpO-
6seMe (enujemuje, cylle UT[.) OUIU Cy IOBE3aHU UCTUM MHUCJIUMA Koje Cy
MMaJid KOpeH y XpUIIhaHCKO] MOG0XKHOCTH. BepoBamwe y BelITHIE HMaJIo
je cBoje mpucTanuue Mehy 0OGMYHUM CBeTOM, Mehy y4YeHHUM JbyAuMa U Ha
camoM dpaHiyckom /IBopy.

HWako je u paHuje OMJIO CYACKHUX TNpolieca NpOTUB ocoba KojuMa je mpe-
f6alnyBaHa ynoTrpeba MarujcKux pajibHd, NpOIecH NPOTHUB BelITHIA He-
yInopeauBO Cy pacjyd U y KBaHTUTETY U Y KBAJUTETY, 10CEOHO Yy pyOHUM
kpajeBuMa @Ppannycke. OCHOBHA KapaKTepHUCTHKAa THX Ipoleca je Aa cy
OMJIM 3aCHOBAaHM Ha WHKBHU3WIIMOHOM HauyesJy U Mydemy fAa 6u ce [06u-
Jio mpusHame. HapounTo je BaxkHO uctahu ma y ®paHLycKoj Taja HUje
nocTojasia flebUHULIMjAa KPpUBUYHOT Jiejia Bpadamwa. To je CYIITHHCKY pasJjior
mTo je boguu pemuo ja Hanuue /leMOHOMAHUjy eewmuya i UHKPUMUHU-
l1e Bpayame. JeMoHOMaHuja eewmuya je ©MaJja BUlle Off JBaJleceT U3/amba,
ITO je 6U0 orpoMaH ycnex. [locebHO je 3HAYajHO TO IITO Cy JieJI0 HIMPOKO
IpUMembrBaJM IPAaBHULIU U CyJiMje Te eloxe.

JlaTMaH je Ha cuMcTeMaTH4YaH Ha4yMWH pa3pajuo BoAMHOBY pesiMrho3Hy
NpaBHY MHUCAo0 U HeroBe NpejcTaBe O BeUITUIAMa M Bpadamy. To je mpu-
Ka3ao y TpH IJIaBHa JieJa.

Y npBoM Jieny je mpejcTaB/beHa bojHWHOBa MJe0J/0LIKa OCHOBA MpaBa
Koja HacTtaje y ofHocy u3mebhy bora, yoBeka u haBouia. bor, yoBek u haso ce
y3UMajy Kao NpaBHU cy6jeKTH, eleMeHTH boJuHOBOT NpaBHOT YHUBEP3yMa.
HUcTpaxyjy ce BUXOBO JieJloBamwe U MehycoGHU o0 HOCH.

Y npyrom ey je usnoxeHa boagnHoBa MaTepuja/iHonpaBHa fedUHUIMja
Bpadyama Kao crimen magiae, ¥meroBa INpaBHA METOJUKA U HAPOYUTO
apryMmeHTaldja KojoM o6pasjiake NPOTHUBIPABHOCT Bpadama. boxau-
Hy je makT ca haBosioM U ydemhe y MarujcKuMm pajgmaMa OGHJIO JAOBOJBHO
Jla TO cMaTpa 3JI0YMHOM, U TO 3JI0YMHOM JOCTOjHUM cMpPTHU. KoHadHo, Ty
Cy OCBET/b€HM U MOjeJUHHU eJleMeHTH MarujcKor AeJIMKTa M N0Ka3aHa je
HBHUX0Ba Mehyco6Ha MOBE3aHOCT.

Tpehu gmeo je nocBeheH nuTamy y K0joj MEPH CY OACTYyNamwa, HAa IPUMEP
y 06JIMKY CMakbeHHUX NpoleypalHuX cTaHAap/a, 61a CpoBejieHa y Ipak-
cu. boguH je 610 NPOTHBHUK NOIITOBaka pefloBHE NMpOoleAype U 3ajarao
ce 3a IojeJHOCTaB/beHhe MOCTYIKa, LITO je HauIlLI0 Ha BeJUKHU OTIOP, IO-
ceOHO HeroBUX NAapUCKHUX KoJiera. boAuH je 610 3a yk/amamwe MojeJUHUX
eJleMeHaTa OCTYIIKA ,y KOPUCT KpyTor nporoHa“. C Apyre cTpaHe, lerosa
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HaMepa Jia N0jeJHOCTaBH CY[CKy NpoLeAypy NPOTUB HAaBOAHHX BeLITULA
HaW/Ia3su/a je Ha NIPOTUBJ/bee y Npakch. O ToMe CBel0YM YHMH-eHHULA Aa Cy
6pojHe CMpTHe Ka3He Koje Cy CyA0BU NpBe WHCTaHIe AOCYAUJN HAaBOJAHUM
BelITHLaMa y NOCTYNKY NpeJ BUIIUM CYACKUM HHCTAHIIaMa OUJle YKUHYTe
WJIA 3aMerbeHe 6JIaXKOM Ka3HOM.

JlaTMaH je mokasao Ja BoauH Huje Morao Hahu MpaBHO yTeMesbemwe Y
TajalmkbeM $paHIyCKOM IIpaBy 3a KPUBUYHO KaKibaBame HaBOJAHUX Belll-
Tula. [[peMa kerosoM MuIlL/bewy, boJUH je BellITHIle CXBAaTao Kao CTBapHY
[I0jaBy, 3aCHOBAaHy Ha IpPAaBHOj U YMHeHUYHOj UHTepaKuuju bora, yoBeka
Y baBosia. JlaTMaH 3ak/byuyje Ja je BoaguHOBa 06paja KpHUBUYHOT Jeja
Bpauyalka BeoMa MeTOJMYHA U pa3pabeHa, 3acHOBaHa Ha Taja BaxeheM
npaBy (3aKOHCKOM W 00M4YajHOM), IPaBHUM TpajMliyjaMa (CTapo3aBeTHUM
M KacHOCpeJmhOBEKOBHUM) U DaZloBMMa NpaBHUX HaydyHuKa. OcUM ToOra,
JlaTMaH ce 6aBU aKTyeJHHMM HUCTpakuBamkHMMa BoAuHa U eBpoOIICKOr JIoBa
Ha BEIITHULEe U HbUXOBUM Te3aMa U KOHQPOHTHUPA UM Ce.

JlaTMaH ce BeoMa 4ecCTo Nno3MBa Ha boAHOBO r1aBHO Aeso lllecm krouea,
nopezehu ra ca [leMmoHomMaHujom sewmuya, ¥ TaKo NOKa3syje napaJjeJe, aju
Y OACTyNamwa U KOHTPaAUuKLMje u3Mehy Ta JBa jesa. J/IJaTMaH yuTaoLy ca-
omniuTaBa Ja je boAuH HUBeo y f06a KOHCTAaHTHE HACHUJHOCTH, ocehama
Xaoca U CTajJHe npeTHe. /la je To 6uJa HameTa U cyMibaMa onTepeheHa at-
Mocdepa y K0joj Cy MOTJIM HACTAaTH He CaMO JIP>KABHOTEOPHjCKU PYKOIIHCH
KOjU Cy, Kao Illecm Krbuea, 0OTBapasii HOBe MepCHeKTHUBEe HEro M 3HadajHu
TEOPUjCKU NMPAaBHU TPAKTaTH O BellTUIAMa. /IOK NpPBU CBefode O JIOLIEM
CTamlky y KOMe ce MpeJMOJiepHa Jp>KaBa HajlasWja M HalopuMa Jia ce OHO
npeBasube, Apyru cBefode O aNOKIMNTHYHUM LpTaMa y HacTajamy U
TyMa4yeky NpaBHUX HOpMU. OCHOBHA TeXXHa NHucald TUX pyKomuca 6ua je
Jla ce yCIIOCTaBe XapMOHMja U NopeJiak 3acHOBaH Ha boxjoj Bo/by, 4uju ra-
paHT 64 610 60ro60jaK/bUBU a CTPOTH BJIAJap.
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Kahneman, Daniel, Olivier Sibony, Cass R. Sunstein. 2021.
Noise: A Flaw in Human Judgement. New York, Boston, London:
The Little, Brown Spark, 464.

WSilence is foolish if we are wise, but wise if we are foolish.”
Charles Caleb Colton

Imagine you went to see a doctor who suggested further medical
examinations due to the possible heart disease. Following her
recommendations, you consulted three specialists in the field and got three
different opinions. The first cardiologist suggested immediate surgery, the
second suggested intensive medical therapy excluding surgery, while the
third cardiologist recommends a conservative medical treatment and further
observations. You are surprised and confused, but you still have to make a
final decision: what would you do?

Before answering the question, you could consider the ,noise” a
phenomenon Daniel Kahneman, Olivier Sibony, and Cass R. Sunstein analyse
and explain in their recent book. The co-authors are the leading authorities
in psychology, management, behavioural economics, and law,! which is one
of the reasons this book is a candidate for the Amazon 2021 bestseller. Yet,
the main reason for the increasing popularity of this book probably lies in
the fact the ,noise” is not relevant for the medical profession and doctors
only, but also judges, lawyers, managers, insurers, and all other decision-
makers in the public and private sector.

5

Lecturer, University of Belgrade Faculty od Law, Serbia, nikola.ilic@ius.bg.ac.rs.

1 Daniel Kahneman is a psychologist and economist, Princeton University

Professor, winner of the Nobel prize in economics (2002), and author of the New
York Times bestseller Thinking Fast and Slow (2011). Olivier Sibony is a HEC
Paris professor, specialising in strategic decision making, and Cass R. Sunstein is a
Harvard Law School professor, among other things, the co-author of Nudge, one of
the best books according to The Economist (2008).
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Excluding an engaging introduction with an illustrative ,noise“ example,
the book has six main parts. In the first part, the co-authors explain the
distinction between cognitive biases and the ,noise” using the example of
a judge ruling.? Many empirical studies have shown that judgements in the
same or similar cases may significantly differ depending on the cognitive
biases. For instance, the study of court decisions in Louisiana between 1996
and 2012 has found a statistically significant correlation between losses of
the local football team on the weekend and harsher sentencing on Monday,
and vice versa (Eren, Mocan 2018). Similarly, an analysis of 5 million court
decisions in France suggests that judges are significantly more lenient when
deciding on a defendant’s birthday (Chen, Phillipe 2020), etc.

All these patterns of deviation in human judgment, i.e. in judges rendering,
represent cognitive biases (Haselton, Nettle, Andrews 2005, 742). However,
as opposed to cognitive biases, the ,noise“ occurs when decision-makers
in identical cases (under the same cognitive biases) decides differently. In
other words, the co-authors define ,noise“ as an ,unwanted variability in
judgement” that could create ,rampant injustice, high economic costs, and
errors of many kinds“ (p. 24).

In the second part of the book, the co-authors discuss whatkind of a method
should be applied to identify and measure the ,noise” In their opinion, in
science, as in everyday life, measurement implies the use of instruments and
the assignation of standardized values to given objects or events. In that way,
one can measure the length of a road, air humidity, strength of an earthquake,
etc. Similarly, judges determine sanctions, insurers specify risk, and doctors
formulate diagnoses. In other words, these professional decision-makers
use their mind as a measuring instrument to assign values on a scale to
given events (for instance, for lawyers measurement implies subsumption,
i.e. legal qualification of certain activities or events). However, the accuracy
of the measurement is never perfect, even in natural sciences, much less in
professional reasoning. There are always some errors, and the co-authors
claim some of them could be biased, some ,noisy“. For instance, imagine a
judge should sentence defendants to ten years in prison for a crime they
committed. In three identical cases,? a judge may render different decisions:
four, two, and six years of jail. On one side, the difference, positive or negative,
between the mean length of the three sentences and ten represents a bias.

2 In addition to judge ruling, the authors also use insurance and other examples

to show that noise is ubiquitous.

3 The co-authors always use the assumption that the cases are identical and then

analyse judgement variability. The readers should be aware that such an assumption
is highly unrealistic, at least in the judiciary, where every case is unique. It is similar
in medicine, insurance, and many other fields.
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On the other side, the variability of the sentences constitutes the ,noise”.
Since the variability in statistics is commonly measured by the standard
deviation, the co-authors suggest the same for the ,noise“ Naturally, when
the standard deviation is higher, the ,noise” is lauder and vice versa.

The third part of the book further analyses predictive judgements.
That is a specific type of judgement containing predictions, and since the
co-authors can evaluate variability in these predictions, they can more
accurately observe and explain the ,noise“. Among other things, they analyse
and compare predictions made by professionals and by machines. In the co-
authors’ opinion, machines are distinctly superior to humans in predictive
judgements. Even though Meehl (2013) concluded the same a long time
ago, the authors provide additional evidence supporting the superiority of
mechanical predictions. Namely, predictive judgements are made based on
the available information or predictors. For instance, different candidates
may have similar qualities, such as education, relevant experience, etc.,
when applying for the same job. In this case, professionals would assess all
the predictors of future job performance, consult their intuition, and pick
the candidate that seems the best. In contrast to that clinical judgement, a
machine could conduct a multiple regression and provide a predictive score,
i.e, a weighted average of all the predictors. In that way, the mechanical
judgement minimizes the MSE (mean squared error) of the predictions in
the same cases and thus is superior to clinical judgement. In the co-authors’
words, the mechanical judgement eliminates variability in judgement, i.e.
the ,noise‘, while clinical judgement could be very ,noisy*“

After identifying and explaining the ,noise“ on practical examples, the
co-authors turn their attention to the possible causes of this phenomenon.
The fourth part of the book explains that ,noise“ occurs due to the many
differences among decision-makers, including significant differences in their
personality and cognitive styles. Also, as one of the underlying causes, the
co-authors highlight ,idiosyncratic variations in the weighting of different
considerations”. It seems that the co-authors would come up with every
possible explanation except to consult the neo-classical economics, i.e. the
theory of rational decision making, and admit that all decision-makers have
their individual preferences. If the co-authors did that, the variability in
judgement, i.e. the ,noise”, would be self-evident, and then it could be further
debated whether or not the identified variability could be harmful. However,
after describing some of the causes, the co-authors turn their attention to
the ,noise“ reduction.

In other words, in the fifth part of the book, the co-authors explore how
to decrease the undesirable variability and improve professional judgement
in practice. They introduce several noise-reduction techniques under the
collective label ,decision hygiene“ The first technique is ,information
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sequencing”, and it implies that decision-makers should have only the
necessary information to make a judgement. All other information should
be unavailable to decision-makers because additional information could
generate different impressions and increase the ,noise” In theory, that may
seem like an effective solution. However, in practice, it is not clear who,
on what ground, and how will decide whether some piece of information
is necessary or not. Namely, the procedure of information screening also
implies judgement, and the co-authors did not provide an answer to the
question of who should judge before the judge, i.e., who should eliminate
Jnoise“ at the information screening level. The second noise-reduction
technique refers to predictive judgements and ,noisy”“ forecasts. The co-
authors point out forecasts in practice, from weather to financial markets,
bond, and stock prices could be very ,noisy“ In their words, all these forecasts
may be improved by choosing a better forecaster or aggregating multiple
independent estimates. The first solution seems almost trivial, and on top of
that, finding a more skilful forecaster also implies judgement. Furthermore,
even if one forecaster is better than the others, that does not mean her/his
very next forecast will be equally successful because no one (still) knows
what the future brings. That is also the main reason why the second suggested
solution is not watertight. Aggregating two or more forecasts to an average,
i.e. aggregating multiple independent estimates, may eliminate the ,noise",
but that is not, in any way, a warranty of an accurate forecast. Once again, it
seems that the co-authors refuse to consult neo-classical economic theory
and use some of its fundamental findings. In this case, the asymmetry of
information and the EMH (Efficient Market Hypothesis) could explain why
forecasters have different estimates, and consecutive accurate forecasting
(alpha generation) is impossible.* To put it simply, no one can possess all the
information in order to predict the future to the tiniest details. Moreover,
the only way to obtain higher returns or be more successful than others at
forecasting is to take more risks, i.e. to forecast in a relatively more ,noisy*
environment.

In the sixth part of the book, the co-authors admit there is an optimal
,noise“level. In their opinion, in some areas, it is not feasible, while in others
could be too expensive to reduce the ,noise“ to zero. Nevertheless, they did
not provide any parameters on how to specify the optimal level. Instead of
providing some guidelines, the co-authors only claim that the current ,noise“
level is unacceptable and that it should be reduced. To what extent? No one
knows.

4 The EMH, in general, refers to financial markets and investment strategies for

forecasting the prices of various financial instruments. However, the same logic
could be applied to all other types of forecasts. For more details about the EMH and
its different versions, see Bodie, Kane, Marcus 2013, 347-350.
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Now, let us go back to the initial heart disease example and further
medical treatment. You received three different opinions, and you are
still thinking about what to do next. After reading this book, it is clear
there is variability in professional judgement, and the co-authors simply
call that variability the ,noise”. The co-authors suggest that variability is
unacceptable and should be reduced, but they are not sure to what extent.
However, that is not an obstacle for them to further suggest some reduction
techniques, such as: the three cardiologists should be provided with the
necessary information only (i.e. information sequencing), you should find a
better cardiologist (i.e. a better forecaster), or you should not listen to any of
the cardiologists in particular, but try to find a golden mean (i.e. aggregating
multiple independent estimates). In other words, if you felt upset because
of variability in professional judgement before reading this book, then after
reading the book you might feel upset and disappointed.

Finally, when the disappointment gradually disappears, new questions
arise: what could be done? Should all three cardiologists have the same
diagnosis and recommendations? In other words, should all professionals
be silent instead of making noise? Well, it depends — ,Silence is foolish if
we are wise, but wise if we are foolish”. Perhaps this could be one of the
parameters the co-authors could use to establish the optimal level of the
»noise“ they create.
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Straumann, Tobias. 2019. 1931: Debt, Crisis, and the Rise of
Hitler. Oxford: Oxford University Press, 240.

Beh cam HacioB lllTpaymMaHOBe KibUTe jaCHO CBeZIOYM O TOMe INTA je
IeHa OCHOBHa Te3a. /la Hemauka Huje 6MJI0 TONIMKO 3a/y»KeHa, He 61 ce HU
JloToAuJa MpYMBpeJHa KpU3a, Na OHZA He 60U ycienno HU XutiaepoB (Adolf
Hitler) ycnioH Ha BJacT. Yl cBe 0HO LITO je cjienJ0 MOCJie TOT YCIOHA.

Ta Te3a ce y kKwu3u obpabyje Ha passnuUTe HayMWHe, MOCMaTpa ce U
pasMaTpa, BUlle NpenpryaBa JoAylle, U3 HEKOJUKO Pas3/JIMYUMTHUX YIJIOBA.
JeavHo WITO ayTOp HUje yCreo, a HUje ce HApOYUTO HU TPYAHUO, Aa JOKaxe
MOCTOjare Y3POYHO-TIOCJAeUIHEe Be3e HcKa3aHe Beh y camoM HacsioBy. [o-
TOBO Kao /2 je To 6esio/jaHa UCTUHA KOjy YONIITe U He Tpeba J0Ka3WBaTH.
To je, 3a ayTopa, jefTHOCTAaBHO TAKO U OHO LITO C€ UCKJ/BYYHUBO A YUYUHUTHU
jecTe Ja ce A0AATHO ONMMUIY U pasjacHe MojeJAWHe LieJIMHe M3 HacjaoBa. Ha
NpuMep, HeMavKH AyT.

Kako je Taj ayr nacrao? Ko je 3a mwera ogrosopan? Ilpema oHoMe 1ITO
nuile y Kibu3H, cBU ocuM Hemana. Penapauuje ce onucyjy kao Diktat, a He-
Ta4yHO Ce HAaBOJH [ia je JIOHA0HCKa ofJiyKa Penapauuone komucuje us 1921.
ro/ilMHe, y CKJaAy ca ofpefbaMa Bepcajckor MUpOBHOT yroBopa, KoOjH je
Hemauka nornucasa, 6ua yJTUMATyM. Y3 TO, ayTOp MOTrPEIIHO HaBOAU U
3HATHO Tpelewmyje epeKTUBHM HU3HOC pemnapanuja Koje je Hemayka 6umsia
Jy’KHa Ja IJIaTH. 3a HeMayKo NMPEeKOMEepHO 33a/y>KUBamke Y UHOCTPAHCTBY
ayTop okpubsbyje [lo3oB (Chales Dawes) niaH, Koju je oMoryhro MoHeTapHY
crabuansanujy Hemauke, yMamweme beHUX TOAUIIBLUX 06aBe3a Ha OCHOBY
penapanuja u, UITO je HajBaXkHUje, oMoryhuo joj mpuctyn MehyHapogHUM
duHaHCcHjckuM TpxkumiTUMa. A JaHnroB (Owen Young) miaH, KojUM Cy He-
MayKe 06aBe3e Ha OCHOBY penapalidja moMepeHe y OyAyhHOCT, Kako 6u ce

PenoBuu npodecop, [IpaBHor dpakynteT YHuepsutera y beorpaay, Cp6uja, be-
govic@ius.bg.ac.rs.

716 Ananm MNdb 3/2021



Mpukasu

oAroAauJie, 3ak/bydyHo ca 1988. rogMHOM, U THMe yMawbHO TEpPET Tajallibe
reHepanyje, OKpUBJbEH je 32 HeBoJbe Hemauke y BpeMe Besvke genpecyje.
XyBepoB (Herber Hoover) MopaTOpHjyM, KOjUM Cy Ha TOAHHY ZlaHa CyCIleH-
JloBaHe CBe HEMayKe 06aBe3e Ha OCHOBY pelapalidja, ayTop OKpHUBJbyje 3a
TO LITO je 6GU0 caMO MOPATOPHUjyM, a He MOTIYHO OTIHUCHUBaIbe CBUX HeMay-
KuX 06aBe3a Ha OCHOBY pemnapalyja. [lakJie, 3a cBe Cy KpuUBe MOGeJHUYKE
cuJjie U3 Besiukor paTta. YKpaTKo, hbUX0BO UHUIbEH-E je N3a3BaJio Kpax HeMay-
Ke MpUBpe/ie, a TUMe U XUTJIEPOB YCIOH Ha BJIACT.

Jla 1y je HeMa4yKu AyT, CBe [ia je HacTao Ha HAa4MH Ha KOjU TO OMHUCYje
ayTop, HEN36EeXKHO J10Beo [0 Te Kpuse? U mTa ce yomiute noapasyMmeBa
nox kpusom? [IpupoaHo 64 6UJIO Ja ce MOJ KpU30M MoJpa3yMeBa Ayboka
peliecyja — Aenpecyja - y Kojy je yljia HeMauka NpUBpesa ca ApPaCTUYHUM
ob6apameM HUBOA NMPUBpeJHE aKTUBHOCTHU U BEJUKUM pacTOM He3anocjie-
HocTu. MehyTuM, 0 TOMe HeMa MHOTO peyd y KibUu3d. HacynpoT ToMe, myHa
naxmwa noceeheHa je temkohama y nornefy Cnos/bHe JUKBUAHOCTU 3€MJbE,
omnaJlakby HUBOA 3JIaTHUX pPe3epBU U, HAPOUUTO, MpobJjeMHUMa COJBEHTHO-
CTH W JIMKBUJIHOCTHU HeMauyKor 6aHKapckor cektopa 1931. roauHe, wWTO Ce
3aBpIIMJIO CTeYajeM jeJlHe MOCJ0BHe GaHKe, a Ip>KaBa je Ha cebe mpeysesa
CBe meHe obaBe3e MpeMa JeNoHEeHTHMa U NoBepuonuMa. /lakjie, Kpyusa y
Hemaukoj, mpeMa MULIJbERY ayTOPa KIBUTE, jeCTe KpU3a leHOT OaHKapCKOT
cekTopa. Hemro noTnyHo HOBO U 3aHUMJbUBO: AakJe, XUTJep je A0Illao Ha
BJIACT 300T NMPOMNACTHU jefiHe MOCI0BHe 6aHKe U TO MOILITO Cy CBU HEHHU Jie-
NOHEHTU NOTIYyHO 30PUHYTH.

A Kako je TO HeMayKU AyT u3a3Bao Kpu3y? OHy npaBy - pelecHjy Koja
je mpepacisa y genpecHjy. Y KibH3U HeMa TOT O6jalllibeba. Je/JUHO Ce TBPIU
Jla HeMauKa BJIa/ia, YIIPaBo 300T BEJHUKOI CIIOJbHOT [IyTa, 0 KOMe y KHbHU3U
HeMa HUKaKBUX MOJATaKa, joll Marbe nopehewa ca Jpyrum 3eM/bama, HUje
vMaJsa usbopa. Paguia je, mpeMa MUILbERY ayTOpa, jeUHO LITO je MOTJa
Jla ypajay, a To je Jia je Ha CBaKM HOBU NaJ] 06MMa MPOU3BOJE pearoBa-
Jla yMamweweM (UCKaIHUX pacxoAa U noBehaBaweM UCKATHUX MPUXO/A,
Kako 64 oApkaja GQUCKATHY PaBHOTEXKY, OJHOCHO YMamwuiaa Aepunut. Onet
HeMa HUKAaKBe HeMayKe OJ[FTOBOPHOCTH — HUCY UMaJIU U360pa.

[Ipo6JsieM ca TAKBUM PE30HOBAHEM JIEXKH Yy TOME LITO je, MaKap y peTpo-
CIEKTHBHY, OTIYHO jacHO Jia je TaJiallltha HEMavyKa BJ1a/la BO/IUJIA TOTPEIIHY
MaKpOEKOHOMCKY MOJIMTUKY, Oyyhu a je yMamere QUCKATHUX pacxo/ia U
yBehame nopesa ymMamHBaJ0 PacnosioXKMBU JIOXOJAaK CTAHOBHUIITRBA, 1A je
crora obapasio foMahy arperaTHy Tpaxmwy. A TO je JOAATHO yMambHUBAJIO
HHUBO MPOU3BOJIGE, LITO C€ OAPAXKABAIO HAa Aa/bH Naj PpUCKATHUX MPHUXO-
Jla ¥ moTpely 3a Jabe yMameme QUCKaJHUX pacxoja. CBe TO oTBapaso
je cnemehm mukiyc 3adapaHor kpyra (circulus vitiosus) - najg QUCKaTHUX
pacxofia yMmamyje arperaTHy TPaXKiby, a TO yMamyje 06UM NPOU3BOJHbE.
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A mrta je 6wia antepHaTtuBa? He TpeGa GUTH KejHCHUjaHAI A Ce 3aKJbYUU
Jla je aJTepHAaTHBA TAaKBOj EKOHOMCKOj MOJIMTHUIIM Ousia yBehamwe arperat-
He Tpaxmwe. Ha miaHy uM3BO3He TpaKibe, a OHA je yBeK 6uisa oJuiydyjyha
3a HeMauKy H3BO3HO OPHUjeHTHCAHy NPUBpeNy, TO Ce MOIJIO HOCTHUhU
JleBa/JBallMjoM TaJallllbe HeMauKe BajyTe — pajxcMapke. To 64U HeMadykKu u3-
BO3 YYMHUJIO LIEHOBHO KOHKYPEHTHHjUM, UITO OU U3a3Bajio noBehamwe o6u-
Ma NIPOM3BO/Hbe Ha OCHOBY HapacJ/ie U3BO3HE TPaXKibe. ApTYMEHTHU y PUJIOT
TaKBOT KOpakKa /00Hjajy Ha yBep/bUBOCTU TUME LITO Cy pyTe 3eMJbe, IOy T
Benvke BpuTanuje, aeBajiBupase CBojy BanyTy U yBehase LleHOBHY KOHKY-
PEeHTHOCT, a Besiuko Tpxkuinte CAJl 6uJio je foAaTHO 3alITHheHO BUCOKUM
LAPUHCKHM CTOIaMa, yBeJeHUM y jyHy 1930. roguHe CmyT-XoJ1MjeBUM 3a-
KoHOM (Smooth-Hawley Act). lllTaBulue, y cBeT/y JeBaJsBalyje HalMOHAJ-
HUX BaJlyTa APYrUMX 3eMaba, HEMAauyKO HeUWHelhe Ha TOM IJIaHy 3HAa4YuJIOo
je ebeKTUBHY peBaJBalujy - I'yO/beHe IIleHOBHE KOHKYPEHTHOCTH H3B03a
Y npoay6/buBame pelecyje. [laksie, HUje 6an 1a HUje 6UI0 U360Pa, HErO je
TaJallkha HeMavyKa BJ1aJja IPU TOM U360py JloHeJa NOTPELIHY OJJIyKY. A UH-
JUKATUBHO je Ja ce Ha COHUCKY JIUTepaType y NIpUKa3aHoj KbU3W He HaJa-
3u pedepeHnua (Tooze, 2006) y k0joj je cBe TO ieTa/bHO U BeOMa YBEPJbUBO
06jalIkbeHo.

HavesHo mocmaTpaHso, Apyra MoryhHOCT KOjoM je pacroJiaraja HeMadka
BJa/ia, KOja HUje UCK/byUHBaJa JeBajBalyjy, buja je cTBapame QpUCKaJHOT
JebuuuTa U HweroBo puHaHCHpawe eMUTOBawmeM JoMahux obBe3HULA -
edpekTUBHO 3ajaM 3a npenopoy Hemauke. Tume ce He 6u yBehao HeMayku
CIOJbHU CyBepeHM Ayr Beh 64 ce camMo CTBOpUO yHyTpalliwkd. Ho, nuTame
je KakaB 6M 6MO0 OJ3MB CTAHOBHUINITBA HA €MUTOBakhe TAKBUX 0OBE3HUIA.
HaumMe, HeMauKe BJIACTH CY, HU JleceT TOAWHA NIpe Te Kpu3e, U3a3Baje je[Hy
on HajBehux wHIAM]ja Y UCTOPHUjU YOBEYAHCTBA, KOjOM Cy GHJIa FOTOBO
NoTHyHO o6e3BpeheHa MOTpaKMBamka CTAHOBHUILTBA HA OCHOBY paHHjer
3aJy’KMBamba. YKOJIMKO OU 0/13UB CTAHOBHHUUITBA 6UO €140, a Y IUTEPATypH
HeMa NOTBp/e Jia je OMJIO KO y HEMa4yKoj BJaJy, BEPOBATHO 300r mpole-
He TAaKBOT O/I3UBa, pa3MHUIL/ba0 O TAaKBOM IIOTe3y, TO je caMO MOTBpAA Ja
CBOjUM INOTEe3MMa BJIACTH je[jHe 3eMJbe CTBapajy oyeKHBama CTAaHOBHHUIIT-
Ba. A Ta 0YeKHBamwa TPajy Ay>Ke HEro KOPUCT BJIACTHU Off, oApeheHor noresa.
Axo pacnucuBame 3ajMa 3a npenopoj Hemauke Huje 6uJ1a A0CTYIIHA OMIKja,
TO je 6UJa MOCaAeUIla MOHEeTApHe MOJUTHUKe Npehalikbe HeMaduKe BJAACTH U
paHUje cBecHe Ap>KaBHE OJJIyKe Jla Ce jeJHOCTABHO aHYJIUPajy JEeruTHMH3,
Ha yroBOpY 3aCHOBaHa MOTPaXKMBakba CTAHOBHULITBA. !

L Camo Beoma Manu fieo (2,46%) THX NOTpaXkKHUBama UMakK je cauyBaH (De Broeck,

James 2019, 211-212), u TO ex post, UHTEPBEHTHUM 3aKOHOM W3 1925. roauHe,
KOjUM Cy MOTpaXkKMBama NpeMa Ap»aBM HacTasa npe 1. jyna 1920. roquHe KoHBep-
TOBaHa 1o Kypcy 40:1.
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HesaBucHO of cy/i6VMHe TaKBOT XMIIOTETUYKOT 3ajMa, GacCUHAHTHO je Ja
ayTop y KIbU3U HyAHU 00U/be MaTepHjajia KOjUM U3HOCH J0Ka3e KojuMa Jie-
JIOTBOPHO NOTKONaBa CBOjy 0CHOBHY Te3y. llITo ce caMor HeMa4Kor CoJbHOT
CYyBEpEeHOT Ayra Tu4e, ayTop jaCHO UCTHUYe Ja AyT Ha OCHOBY pelnapalyja Hyje
610 OCHOBHHU NOJIUTUYKHU Mpob6sieM Beh je To 6uia ,HenpaBzaa“ Bepcajckor
MHPOBHOT yTOBOpa, 6ap je Tako cMaTpasia goMaha jaBHocT. OHO 1ITO je mo-
JIUTUYKHU yjeauHuao HeMauky y nepuofy nocsie Besnukor pata 6uso je on-
mTe ofbHjamke Bepcajckor MUpPOBHOT yroBapa U CBUX HeTOBHX OJipenada.
[Ipy ToMe, HajBehy TeXXHMHY Yy TOM 0/16Mjarby UMaJH Cy I'YyOUTAK TEPUTOPH]e
Ha UCTOKY U HeMoryhHOCT camoonpezies/berba 3a Hemie BaH Teputopuje He-
Mauke, okynauuja Pajucke o6sactu U Capa, Kao U NUTame paTHE KPUBU-
Le, J0K Cy Ayr Ha OCHOBY penapaluja U HberoBo MOTIYHO MOHUIITaBaHke
CMaTpaHu CaMO NHTambeM NOBe3aHHMM Ca TOM KPUBHULOM. Y TOMe Cy CBU
OWJIM jeJUHCTBEHHU — U HEMAYKU KOMYHHUCTH, UIIaK Cy OHU OMJIM HEMAYyKH, U
HaIlMOHAJICOLUjaJIUCTH — OHU cy 0 AedUHULUjU O6KUIN HeMadkHu. To je 6uia
NoJIMTUYKA aTMocdepa y nocjiepaTHoj HeMaukoj, 3eM/bH Koja caMoj cebu
HUje MpU3HaJa Ja je U3ryousa part Beh je, mpeMa pacnpocTpambeHOM MUTY,
no6eIHUYKOj HEMAYKOj BOjCcIM 3apuBeH HOX y Jsieha (Dolchstoss). Y TakBoj
aTMocdepu CBaKO KO HHUje JOBOJbHO IJIACHO BUKao NPOTUB Bepcajckor Mu-
pOBHOI yroBopa npey3uMao 6M pU3HK Ja OyAe MporjalleH 3a U3JajHUKa
Hauyje.

Ctora He 4yyAu WITO je, YaK M Kaja je 3amodesia pelecdja, orpoMHa
eHepruja 6uJa nocseheHa yk/amwamwy NOJUTHYKUX Nocaeauna Bepcajckor
MHPOBHOT YroBOpPa, YMeCTO OaBJ/berbeM NMUTAaWkeM KaKo Jla Ce peliecHja y
HeMayKoj npeaynpeau wiv 6apem yosaxu. Ha npumep, y mapty 1931. ro-
JIVHe, KJby4YHe rofiMHe 3a pelecujy y Hemadkoj, Biazia Te 3eMJbe ce 6aBU
bopMupameM IapuHCKe YHUje ca AycTpHjoM, Kako 64 noTkonasa 4yiaH 80.
Bepcajckor MUpOBHOT yroBopa, KOjUM ce 3abpamyje yjeJubehe TUX 3eMJba.
AyTop jacHo cTaB/ba [j0 3HaWa, HUTUPakeM 3BaHMYHUKA HeMauke BJjaje,
Jla Cy OHH KOjH Cy Ce y Taj NOJMTHUYKH MOAYXBAT YIYCTU/IM 3HAIU Ja Ta Lia-
PHHCKA yHUja HeMa HUKAaKBOI' epeKTa Ha y6JaXKaBarbe pelecyje.

Y ucro BpeMe, y MapTy Te rojuHe, KaZia ce y HacTojawy Aa ce, Ha IO-
rpelllaH Ha4MH, U300pU ca pelecHjoM, yMamwyjy GucKalHU pacxoju, ayTop
HaBOJM Jia HEMayKa BJjaZia Npejjake NapJaMeHTy Ja o4006pu Hocjeliby
TpaHIy CpeJiCTaBa 3a U3rpajiby NPBOI paTHOT 6pojja HOBe reHepalyje 3a
paTHY MOpHapULy U NPBY TpaHLIy 3a cieaehu 6pog ucte Bpcre. [lapiamenT
Taj NpeAJior jeJHOIJIACHO ycBaja. TMMe, He3aBUCHO OJ TOra Jia JIh My je TO
6uJ1a HaMepa, ayTop jacHO MoKa3yje Ja HeMayKy BJacT HUje UHTepecoBaJlo
yb6/1a)kaBambe peljecuje — oHa je uMasia Apyre (MOJUTUYKE) IPUOPHUTETE.

A 4guTajyhu K®BUTy Jako ce 3 3aK/bYYHUTH A BEJUKHU €0 HeMadyKor
CIIOJBHOT CyBEpeHOr Jyra TOI BpeMeHa (M3 KibHUIe He Ca3HajeMO KOJIMKO,
6yayhu na ayTop HUje IOHYAHO Te eJeMeHTapHe MoAAaTKe) He Mpe/icTaB/ba
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b. berosuh (cTp. 716—724)

ZlyT Ha OCHOBY pemnapalyja Beh je mocjejuua nosajM/buBama KanuTasna mo-
yeB of, 1924. roguHe U cTynamwa Ha cHary /lo3oBor miaHa. AyTop J0C/Ja0B-
HO HaBOAM [ia je ciabamHoj Bajmapckoj peny6uaunu 6uia norpeba jaBHa
HoJpIllKa Jia NPeXHUBU TypOyJeHTHA BpeMeHa, a TO je, IpeMa HeroBOM
MUI/bEY, MOIJIO Jla Ce NMOCTHUIHEe HCK/bYYHUBO yBehameM IMOHyZe jaBHUX
yciayra U o6e36ehuBambeM NPUCTOjHUX MuaTta. [lo3ajM/bHBamke y HHOCTPaH-
CTBY, HacTaBJ/ba ayTop, oMOryhuJo je HeMayKUM BJIaCTHMA Ja U30erHy He-
nomnyJiapHo moBehawe mopesa, Aa pafgHULMMa 06e36e/ie A00pe IJaTe U
Jla OJrojie ,MCTUHCKEe TPOLIKOBE PeKOHCTpyKuuje* (sic).? To 3aiyKuBarbe
omoryhuo je, nuile ayTop, /ja JIoOKaJHe BJIACTH MOKpPeHY MHPpACTPYyKType
NpojeKTe — MoJ3eMHe KeJle3HHUIle, MOCTOBE, TapKOBe, 6a3eHe 3a IJIMBAlbE,
KOHIIepTHe ZiBopaHe U $yAbasIcKe CTaJUOHE — Kako 61 nmoBehase JyiojaHOCT
oupayva.

JakJie, ayTop je nyH (MOJIUTHUYKOT) pa3yMeBatba 32 HEMAYKO 33/[y>KUBabe
Yy MIHOCTPAHCTBY, @ Ha 0CHOBY OHOTa LITO CAM OIHKCYj€, ped je 0 HajoOuuHUjeM
Jl0/iBOpaBamy 6MpadyrMa U jepTHHOM NOTKYIJbUBay Gupadkor tesa. To je
Ha Jlesly ¥ JlaHac, Y MHOTHM 3eMJ/baMa CBETA, aJId TEIIKO Jla Ce TO MOXKe Ha-
3BaTH J006pPOM MOJIMTHUKOM, jolll Make BPJIMHOM OHMX KOjU BJIaJajy. A ayTop
TaKBO 6€3003UPHO HEMa4yKO 3a/ly’KUBabe U HHBeCTHpake y NPojeKTe Koju
He CTBapajy HUKaKBe NPUHOCe U3 KOjuX 64 ce oTIIahuBasn KpeAUTH O3Ha-
YyaBa Kao Ipejyc/OB, HU Makbe HU BHIle, HETO ONCTaHKa BajMapcke pery-
6/1vKe. BepoBaTHO cy TU IJIMBayKy 6a3eHU OUIM OAAY4Yjyhu.

A kazia cy KpeIUTH JJOLILIM Ha HAIJIATY, A KaJia Cy, MOLITO [JIABHUIIE HUCY
MorJie 6UTH BpaheHe, pebUHAHCUPAHH (M TO JI€0 HbUX jep je ¥ ToBepHoLMa
6usia noTpeGHa JUKBUAHOCT ¥ YCJIOBHMMA KpH3€) U TO MO/ HEMOBOJbHUjUM
ycJoBUMa, 6yayhu Zia je CTUIVIA pellecHja U Jia je MOpacTao PU3HMK 3eMJbE,
OHJIa Cy 3a CBe 6UJIM KPUBU AMepHKaHIU U Jl030B MJIaH, HUKaKO OHU KOjU
Cy Te KpeJuTe 6e3 NpUHy/e TPaXXUJIH U 106POBOJ/bHO y3UMasn.

2 OcTaje HejaCHO O KaKBOj je PeKOHCTPYKUMjU ped, 6yayhu Aa Hemauka, mro

ayTop HallOMUIbe Y KIbU3H, TOKOM paTa HUje MpeTpliesa HUKAKBY paTHY LITETY —
HU NpUBpesa, HU MHPPACTPYKTypa, HU CTaHOBamwe. CacBUM 04eKMBAHO, paT Huje
BoheH Ha TepuTopuju Hemauke, a Tajallma Ba3AyXOIJIOBHA TEXHOJIOTHja HHje
omoryhaBasia cTparelike 6oMb6apaepcke opaH3uBe. Joul Behy 3a6yHy YHOCH mpH-
JleB ,MCTUHCKU". A 1ITa Cy, HACYNPOT TOra, ,JIAKHU" TPOLIKOBU PEKOHCTPYKLUje?

3 Hapaguo, 036u/mHa pasMaTpama Jlo3oBor miaxa (Ritschl 1998) jacxo cy mo-

Kasasia /ia je ’eroBa o/ipeIHHIA Koja MPUOPUTET MJiaharba aje OTIJIATH HOBOTO/-
WIHYTHUX 33jMOBa HaJ, pernapaldoHUM o6aBe3aMa CTBOPHJA JABOCTPYKH MOpPAJTHH
xa3apg. [loBeproLKMa, ITO Ce CBOAU HA aMepHUYKe MOCI0BHE GaHKe, Koje Cy Tak-
BUM 06e36ehemeM nosajmsprBajie Behr H3HOC KanuTasa Hero mro 64 TO yYUHUIIE,
Y HeMaydKoj CTpaHH, K0joj je OUJI0 y UHTepecy /ia CBe BUIlle 103ajMJbyje, 6yayhu fa
je mocTauio jacHo Aa Heype[Ha muahamwa penapanuja Hehe NpeKUHYTH JOTOK Kanu-
Tasia ca BoJs cTpuTa M yMambUTH MOryhHOCT peduHaHCHparba o6aBe3a.

720 Ananm MNdb 3/2021



Mpukasu

3aHMMJ/bMBO je Jla ayTop, JeTa/bHO ONMHUCyjyhu ciydaj Koju cMmarpa
KJby4YHUM gorabajem kpuse — npomnact Jlanat 6anke (Danat - Dramstddter
und Nationalbank), jacHo mokasyje fja cy ce 3BaHUYHHULU BJaJie, MUHUCTAP-
cTBa pUHAHCHja U LeHTpa/iHe GaHKe NMpeMUI/ba/IU IITa U KaKo Ja paje -
HUX0BA O/IJIyKa HUje OuJia npejeTepMuHUcaHa. KoHcynToBasu cy ce ca 6aH-
KapHMa, Ha OCHOBY THX KOHCY/TallMja JOHOCKUJIH Cy (T0Ka3aJo ce) norpeu-
He O/JIyKe, TaKO Jla HU y TOM CJIy4yajy HUje GUJIO HeH36eXHOCTH - U Taja
cy nocrojasie aatepHatuBe. Ha npumep, Xjanmap Ulaxt (Hjalmar Schacht),
Hergammy U 6yayhu (mog XutiepoM) ryBepHep HEMadyKe [eHTpaJsiHe OaH-
Ke, IPOTUBHO Ce TOMe Jia Jp>KaBa Npey3Me cBe ob6aBese /laHaT 6aHKe Ipe-
Ma TpehuM auLUMa, cMaTpajyhu ja Tpe6a 06e36eJUTH caMO MOTPaAXKKUBakba
MaJluX JlelloHeHaTa. /lakJje, HUje 1oCcTojajia caMo jeiHa MOTyhHOCT.

lllTaBuiIe, ayTop caM pa3MaTpa MOryhHOCT JeBaJjiBalidje Kao pellera
3a yOJIaXKaBame pelecdje M KOHCTaTyje Jia je TO pellerme TaJallllbU He-
MayK{ KaHIlesJap oA6aunuo U3 cTpaxa of uMHJalMje U 360r mopacra U3-
Hoca ctpaHor gyra. llITo ce unianuje Tude, 0NacCHOCT HUje GUJIA BEJIHKA,
oyayhu [a je MOCKyIJbere yBO3a ycJes JAeBajBalidje jeJHOKpPATHO, 300T
TOra IITO He NMOCTOje MHJIATOPHA OYEKHBamba U IITO Ce HOBA paBHOTEXa
ycIocTaB/ba BeoMa 6p30, HAPOYMTO ¥ YCJIOBUMA 3/1aTHOT CTaHJApAa, OJHO-
CHO oAroBapajyhe MoHeTapHe NoOJUTHKe. XunepuHoJanuja u3 1923/1924.
roiiHe He 61 MOTJIA 1A Ce BpaTH 360T TOra LITO je FbeH U3BOp GUO Apyradyuju
- MOHeTH3anuja byyeTckor fedunura. [ pyru passor Takohe Huje Ha MecCTy.
W3HOoC cTpaHOr Ayra U3paKeH y 3/1aTy W BaJlyTaMa 3aCHOBaHHMM Ha 3J1aTy
ocTao 6u UCTH. [IuTame KOJMKOM OM U3HOCY pajxcMapaka Taj U3HOC OATrOo-
Bapao MCHUXO0JIOLIKO je, a He eKOHOMCKO NUTakbe.

KoHauyHo, kaZia pa3maTpa orpaHuuYera y IMOrJieJly MaKpOeKOHOMCKHUX
OJlJIyKa Koja Cy HAaBOJHO MpPOH3Jia3Wja M3 CIOJbHOI CyBEpPEHOT [Jyra, Ha
6p0jHI/IM MEeCTHUMA Y KIbM3U ayTOP U3HOCH TBpAKLE Aad je HeMa4dKa II0JIMTHU4-
Ka eJINTA Taj IyT, HAPOYMTO OHAj HA OCHOBY penapaluja, KOpUCTHJIa 3a CBOje
notpebe. [laksie, HUje ped O CIIOJbLHOM CYBEPEHOM JIyTy HEro O HepUeNnLUju
TOr Jiyra. AyTop jacHO CTaBJ/ba [I0 3Hakba Jja, Ha NpUMep, XUT/Iepa HUCY UH-
TepeCoBaJIM NHUTAkE CIIO/bHOI' HEMAYKOI' Ayrd, HU AeTa/bU MebyHapO[{HI/IX
¢duHaHCHja, MUTalke YCKIaheHOCTH HOBYAHMX TOKOBA, MaKpPOEKOHOMCKa
NOJIMTUKA U pellecuja. thera je camo MHTepecoBasio Ja Johe Ha BaacT U
jenHa of moJiyra 3a TO je 6uJI0 HBeroBo obehamwe ga he Hemauky ocino6o-
JUTH [EeJIOKYIHOT CIIOJbHOT AyTra. A OHH KOjU Cy GUJIM yMepeHUjH O Hera
KOPUCTHUJIU Cy NMUTAaE CIOJ/bHOT JIyra U XUCTEPUYHY PETOPHUKY O HbeMy 3a
OJlpKaBarbe CBOje MOJIUTUYKe IONYJapHOCTH Y 3ala/buBUM OKOJIHOCTHMA
KOje CY OHU CaMHU CTBOPHUJIU.

YuTame 0Be KibUre jacHO je M0Ka3aJo Ha OHa HUKAKO HUje 0CTOjHA CBOT
HacjoBa. He camo fa ayTop HHUje ycrneo Ja JOKaxke Y3pOUHO-NOCJIeJUYHY
Be3y U3 TOT HacJIOBA HEro je MOHYHO0 00uJbe YBU/A KOjUMa Ce Ta Be3a 0CIo-
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b. berosuh (cTp. 716—724)

paBa. Umajyhy y BuZy TakBy c/1aboCT OBe KHbUI€, OIPAB/AAHO je MOCTaBU-
TH NIUTame: Ja JIM 0Ba KbUra UMa BpJynHe? /la Jiv je OHa NMOHyAM/IA HELITO
HOBO? JecTe - Jiell ONMC HeMayKe NOJIMTHYKe eJIMTe TOT BpeMeHa. JeflaH Of
jyHaka Te enuTe je U (TajamwK) KaHuenap bpununr (Heinrich Briining). U3
omnuca U 06jalliberha heroBoT JeJsakba jacHo je Jja je To YOBeK 6e3 UBPCTUX
CTaBOBa, 6e3 UKaKBUX OlNpe/ie/belba, KOjU He Bepyje HU y ITa (MOX/a eBeH-
TyasiHO y Bora, unak je 6M0o yeJHUK KaTOJIM4YKe MapTHje), KOju HeMa HU-
KaKBY jaCHY MOJIMTUUYKY U/ejy, YOBEK CKJIOH KOMIIPOMHKCHMa, Koju he roso-
pUTH OHO LITO Apyra CTpaHa o] lera odekyje. Tako je U cTBOpeH pacren
usMehy curHasa koje je ynyhuBao MehyHapojHOj 3ajeHULIU U CTPAaHUM
VHBECTUTOPHUMa, C jeJlHe CTpaHe, U JoMahoj jaBHOCTH, ¢ Apyre cTpaHe. Jok
je mpBuMa ropopuo kako he HemMauka noumtoBaTH CBe Nnpey3eTe MOJUTHIKE
1 puHaHCHjcKe 06aBe3e, IpyruMa je ciaao nopyke aa he Hemauka opbanuru
HOJUTHYKe U QUHAHCHUjCKe CTere Koje Cy joj U3 MHOCTPaHCTBA HAMETHYTe.

Kaga je, y ckiazy ca JaHroBuMa IJIaHOM M Kao 3HaK Jl00pe BoJbe Ipe-
Ma Hemaukoj, ®paHilycka moByKJia OKymalnuoHe Tpyne u3 PajHcke o6Ja-
CTH, KaHIeslap BpuHUHT, 3ajeiHO ca TaJallllbUM HEMAYKUM IpeCce JHUKOM
®on Xunpenoyprom (Paul von Hindenburg), oTeJ10TBOpPEHEM - CIHUKOM
Y NPUIMKOM - HEMadykKor MWJMTapHM3Ma, NOTHHCYje arpecuBHy, foMahoj
NaTPUOTCKO] jaBHOCTH ynyheHy MpokJ/aMalyjy, Koja ce 3aBpliaBa MO3WBOM
nia ce ceu Hemuu yjeaune y3 noknuk ,Deutschland, Deutschland iiber alles!".
3aucra, mpuMepeH U UCKpeH no3uB PpaHiy3uMa Ha J06pocyce/icke O HOCE
u nomupeme. To BpyHUHTY He cMeTa /la U UCTO BpeMe Gy/ie yMUIbATO jarkbe
KaZia o/ ppaHI[yCKUX BJIACTH TPaXKU HOBU 3ajaM 3a GUHAHCUpakbe PUCKa-
Hor gedunuta. Huje ra gobuo.

BpuHUHrOB roBop Ha nopuHyhy HmpBOr HeMayKor paTHOT 6poJia HOBe
reHepaluje, npurofHo HaspaHor ,Deutschland”, oneT y3 Hens6exxHor ®oH
Xungen6ypra, npeg 60.000 /byau, ayTop 03HayaBa Kao IMOBUHUCTHYKH.*
Jaxkne, npen nomahoMm jaBHouthy BpuHuHr je maTpuoTta. Kajga Hu Mecel
JlaHa 1mocje Tora ofie y mocety Benukoj BpuTanuju, npejcraB/ba ce Kao
KoolepaTHBaH NpeMUjep KoollepaTHBHE 3eMJ/be: aK0 OM MOIVIO jOII MaJio

*  TokoM BpHHMHIOBOT BaTpeHOr (IIOBMHHCTMYKOT) rOBOpa, 6pOA je, Kao y

HekoM ®PennHUjeBOM UMY, IpeIIKOM NpepapHO CKJIM3HYO ca HaBo3a MU Ha
3anpenauherme NPUCYTHUX 3aBPLIMO Y MOPY, TAKO Jia llepeMOHUjaIHo, y3 ¢uauty
maMnamlia pa3doujeHy o nmpamal, Huje HU nopuHyT. CpeauHoM 1940. roauHe, kaja
Cy MOMOpCKe G6UTKe NoCTajle CBaKoAHEBHUIA, XUT/Iep ce Npubojao Aa 61 6poA Koju
ce 30Be ,Hemauka“ Morao Jja moToHe, y3 HeraTUBHe NponaraHjiHe epeKkTa TaKBOT
roTamnasa. 360r Tora je HapeAuo Aa ce 6poJ npenmeHnyje y ,,Jluos* (Liitzow) npe-
Ma npe3uMeHy npyckor BojckoBohe u3 XIX Beka. [[pernMeHoBaHa ,Hemauka“ 3aBp-
KA je UcTo Kao U Hemauka: moToHysa je nof caBe3sHUYKUM GoM6Gama (Groner
1990).
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Mpukasu

KpeAuTa, ako 61U MorIJie MaJio /la ce yMame HeMauke GUHAHCHjcKe o6aBe-
3e? A npBor gaHa nocete Besukoj bpuTaHuju o6jaBuoO je, Kao KaHIeJap,
npokJamanujy fomahoj jaBHocTH fa Hemadka Bullle He MOXe Jla UCITyHbaBa
cBoje MehyHapoaHe ¢puHaHcHjcKe o6aBe3e U Jia miahawe penaparnuje Tpe-
6a fa ce obycTaBu. 3a Ty NpoKJIaMalujy 6puTaHCKU npeMujep MakzaoHanz
(Ramsey MacDonald) cazHao je TOKOM 3BaHUYHUX pa3roBopa ca BpuHuHromM
- U3 HOBUHA. U HuUje 6U0 Gall ofylieB/bEH, HU CaJipXKajeM JleKiapaluje HU
THUMe 1ITO jy je BpuHUHT npehyTao. OAroBapajyhu cy 6uiu U pe3yaTaTu Mo-
ceTe - jOllI jeJlaH MMOpa3 TajallllbeI HEMAYKOI' KaHIjeJapa y rocTUMa.

Ha BpxyHI1ly 6aHKapcke Kpu3e, IPONacT HEKOJHUKO OaHaKa je Ha BUJUKY,
a BpuHUHT HUje UMao jacaH cTaB 0 TOMe LITa Tpeba Aa ce ypaau. M3Hocy,
1oCJle BeJIMKOT KoJleGamba, CBOj IJIaH Kao NMpeAJIor CYjeTHUM U HEUCKPEHUM
6aHKapyMa, OHU ra 0/i61jajy, HAKOH yera NpuxBaTa BHUX0B CaBeT Jia Ce HUIL-
Ta He YMHU, UAKO je Beh (cBUMA) jacHO JAa cy TH GaHKapH JaX/bUBU U Ja
Cy caMo IVIe[jaJIu KaKo Jla HaHeCy IITEeTy CBOjUM KOHKypeHTHUMa. Huje umao
CHare ca ce u360pHu ca /byAuMa 3a Koje ce Beh ocBelo4MO Jja He TOBOpe HC-
TUHY U Ja HeMajy Jobpe HaMepe. A KaJia ce IoKake Jja GaHKapy HUCY OUIU
y IpaBy, Jia je AOIIJIO0 [0 jypuila Ha 6aHKe U HEeJIMKBUAHOCTH LiesIor 6aHKap-
CKOT ceKTOpa, BpuHUHTI ce kao MaJslo JeTe AypH U ofbuja Ja ce cacTaHe ca
HBHMa. A OH je CAM KpUB LITO UM Ce HHje CYIIPOTCTABHO KaJia je 3a TO UMao
NPUJINKY.

Tpeba vMaTH y BUAY Jla je KaHIejap BpUHMHr 6MO0 3Be3la HeMau-
Ke MOJINTHUYKe ClieHe TOr BpeMeHa. Kako ce y KWwM3M HaBOJH, jefjlaH Of
AYyrOroAvIIbUX NIOCJAHUKA HEMAUYKOr [TapJlaMeHTa, OKOpeJIu KOH3epBaTH-
Bal u3 HUcrouHne lIpycke, u3jaBuo je Kako je BpUHUHT IPBU NIpaBU HEMA4YKHU
KaHLesap jour of busmapkoBor fo6a. KakBu cy GMJIM NOJUTUYKU KBaJU-
TeTU HOBOT Bru3Mapka, cBejioye NpeTX04HU Nacycyd OBOT IMpHKasa U 6pojHU
[acycy caMe Kmure.

To 6ana HewITo JIpyradyuje cBeT/io Ha XUTIepoB ycnoH. Huje ped o Tome aa
je XuT/1iep 610 U3y3eTHO AapOBUT MOJUTHYAP, OHAKAaB KaKBUM ra IpUKasyje
ayTop OBe KmbUre, TBpAehu Aa je mocefoBao M3y3eTaH CTpaTeLIKU MOJIU-
TU4KU ocehaj, fa je aHTUMNUpao 6yayha forahama gajieko yHampes U Ja
je CTpI/bUBO YeKao MPUJMKY Ja HaAMY[pHU CBOje MPOTUBHHUKe. Jlaseko je
yBepJbUBHje TO Ja je XuTiep 610 oJjiy4yaH, 6eCKpyNy/a03aH U UAEOOIKU
JocJielaH OJIMTHUYAp, Ca jaCHUM I[U/bEM U jaKOM CKJIOHOIIQY Ka pU3uKy. OH
je KOLIKapCKH UTpao Ha jefHy jefUHY KapTy U TO My Ce UCIJIaTUJIO. Y 0BOj
KIbU3HU Ce HaJla3u U objalliiberhe heroBor ycnexa. Huje Xutiep 6uo mnoJu-
TUYKU JWIETAHT Y IIapJaTaH, 610 je 036W/baH U OAJIyYaH MOJUTHYAD, AU
KJbyd HUje OMO Y HbeMy Hero Ipe CBera y leroBUM MOJUTHYKUM TaKMallK-
Ma - OHM Cy OWJIM He030W/bHU U QYHJAMEHTAJHO HECIOCOOHU MOJUTHYA-
pu ¥ 360r TOTa je XUT/IEp, Y AaTOM HOJUTUYKOM OKpPYKeHY, OCBOjUO BJIACT.
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b. berosuh (cTp. 716—724)

OmeT ce moKasajo fia je y CBAaKOM HaJMeTamby, HOJMTHIKOM, TPXKUIIHOM
WM CHOPTCKOM, jeJluHO 6UTHA peJlaTUBHA CHara - KOJIMKO CH 60JbH 0, IPO-
TUBHHKa.’

Ha camoM Kpajy, y noKy1ajy ja u3Hece YHUBEP3a/HHU 3aK/by4aK, ayTop
TBpPAM Jla caMO OHJa KaJa je AoMahe 6GMpayKo TeJso CIPeMHO Ja NPUXBATH
ry6uTaK CyBEpPEHOCTH 3apa/, capajibe ca JApyruM 3eM/baMa, MehyHapoHU
yroBopu Mory jga OyAy [JeJIOTBOPHM W Ja HU3JApXKe I[pPOBepy BpeMeHa.
CasHajHa BpeAHOCT TOT TPUBHjaJIHOT 3aKJ/byyKa, UHAYKLHjOM U3BeJeHOM
13 caydaja Bepcajckor MUpOBHOT yroBopa, MUHMMAJIHA je, a caM 3aKJbydaK
HHYje Ba/baHa OCHOBA HU 3a KaKBY aKaJleMCKy pacnpaBy. Ho, oHH koju foHO-
ce MOJMTUYKE OJJIYKe, HAPOUUTO y paTy, 6e3 unTamwa 610 KakBe JIUTepa-
Type OBOT THUIIA, OAABHO Cy TYKHY UCTOpPHjy Bepcajckor MUpOBHOT yrosopa
BeoMa JJ06po Cro3Ha/Iu. 3aTo Cy U PelllrJIy Aa ce BoJ/ba HeMadyKe Haljyje cJ10-
MU U aporasHuyja fomaher 6Mpadykor TeJja eJMMUHMUIIE — YYUHUIU OU TO U
aTOMCKOM 60M60OM, Kao y JamaHy, Aa je 6UJI0 MOTPEGHO — Ma Cy Cce MocJie Tora
MelhyHapoJJHH YroBOpH CBeJIM Ha TeXHUYKaA pellema. [locse cBera Tora, pas-
JiuKa u3Mehy faHauwbe HeMauke u Hemauke U3 BpeMeHa Koje ce onucyje y
0BOj KIbU3H TAKBa je Jja ce Te JBe 3eMJ/be He MOT'y HU IIOPeJUTH.
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u 6yayher Bobe Pajxa.

724 Ananm MNdb 3/2021
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IIBeTkoBuh Hophesuh, Banentuna. 2020. Negotiorum gestio y
puMcKkom npagy ¢ 0c8pmoMm Ha cpncko npaso. beorpaa: I[IpaBHu
dakynrer YHuBep3suTera y Beorpaay, 122,

Temko je nmpoHaln MpaBHU UHCTUTYT TOJHKO OCOOGEH MU TOJHKO Kapak-
TEPUCTUYHO U TUIUYHO ,PUMCKH" OHOCHO, aKO YMTaJal, BUIle BOJIY, ,EB-
POIICKOKOHTHHEHTAJIHU', Kao LUTO je negotiorum gestio — MOCJ0BOACTBO
6e3 Hajlora, OJHOCHO He3BaHO Bpulewe Tyher nocia. lbbemy Hema naHjaHa
y APYTMM aHTUYKHMM NpaBMMa, ald HU Y CaBpeMEHUM NpaBHMa Koja HUCY
3aCHOBaHa Ha PUMCKOM. AHIVIOCAKCOHCKHM U LIepHUjaTCKU MPaBHU CUCTEMH
He II03HAjy TaKBy yCTaHOBY. BaH poMaHCKOT mpaBHOT NOJpyyja, CUTyalHja
KOjy MU 03HayaBaMO Kao [IOCJOBO/CTBO 6e3 Hajiora o NpaBuJIy ce TpeTHpa
Kao jeAHOCTpaHa AOOPOYHMHA YNHUA0A, OJJHOCHO MOKJIOH. [IpaBHUIIMMA KOjU
HHCY 00pa30BaH{ Ha NPHUHIMIIMMA PUMCKOT IIpaBa U KOjU He pa3yMejy KOH-
LlelITe Kao LITO Cy pietas u bona fides HUje yBeK JIaKO HU 006jaCHUTHU 3aLITO
61 HEKO KO YMHHU YCJIyTy JpyroMe a Jia TO O[] era HUje U3pUUUTO 3axTe-
BaHO yOIUITE MMao NMpaBO Ha HakHaAy. Ho, y 3eM/pbamMa pUMCKOT, OJJHOCHO
€BPOINICKOKOHTUHEHTA/IHOT NPaBHOT CUCTeMa MHCTUTYT negotiorum gestio
je MPUPOJHU U HeH30eXXHU UHCTUTYT OOJMUTallMOHOTr NpaBa y NMpPaKTHY-
HO CBMM HallMOHA/JHHM 3aKOHOJABCTBHMMA, Ca TEHJEHIUjOM Ja IMOCTaHe
Y HaZiHaLlMOHAHU. HapaBHO, Ba)KHOCTH TOT MHCTHUTYTa y 3aKOHOJABCTBY
Y CYACKOj MpaKCU OAroBapa W BeJIMKa NMaXkmka Kojy My nocBehyje npaBHa
HayKa.

[TocsioBoACcTBO 6€3 Hajora OJaBHO MOCTOjU y 3aKOoHOZABCTBY Cpo6wuje.
Y nuTamy je )KMBU MHCTUTYT, 1A YaK U aKO je ca MOJEPHUM CpeACTBHMA
KOMyHHKallhje 6poj c/iyyajeBa HeroBe MPUMEHEe HEIITO CMakbeH, U J1aJbe Ce

BanpenHu npodecop, JlenapTMaH 3a npaBHe Hayke /Ip»kaBHOI YHHBep3UTETa
y HoBom I[lazapy, Cp6uja, [lpaBHu dakynteT YHuBep3uTera y UcTouHoMm CapajeBy,
BocHa u XepueroBuHa, salicic@np.ac.rs.
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C. Anunuuh (cTp. 725-728)

jaBJba y CYZICKOj MPaKCH U HHUje MOCTao MPTBO CJI0BO Ha manupy. Mehytum, y
fioMahoj HayI[M MOCJIOBO/CTBO 6€3 Hajlora HUje MPUBYKJIO OHOJIMKO MaXKHbe
KOJINKO 6U ce ouekuBaJso. [locBeheHo My je peslaTUBHO Masio HAC/l0Ba, MO-
ce6HO y HOBHjOj JINTEPATYPH.

Ty npa3sHUHY y BeJIMKOj MepH NollywaBa Kibura Negotiorum gestio y pum-
CKOM npasy ¢ ocepmoM Ha cpncko npago Banentune liBeTkoBuh Hophesuh,
BaHpejHe npodecopke [lpaBHor dakynrera YuusepsuTera y Beorpagy.
Ca 4yKCTO TeMaTCKOT acnekTa, ayToOpKa je U3bersia 3aMKy y KOjy MHOTH po-
MaHHUCTH NaJajy — Ja TEePMHUH ,pUMCKO MpPaBO“ KOPUCTH CaMO 33 NMEPHOZ,
HEeroBor pa3Boja A0 JyCTUHMjaHa, a [la HberoBy KacHUjy NpHUMeHYy Ha3oBe
»PUMCKOM NpPaBHOM TPaAUIHUjOM“ WJM HEKHM CIMYHUM TepMHUHOM. Kao
IITO Ce U3 HACJI0Ba MOXe HACJIYTUTH, KEbUTa Ce CacTOju U3 ABe OCHOBHE Iie-
JIMHE: NIPBe, y K0joj je 06paheH UHCTUTYT negotiorum gestio y puMCKOM Ipa-
By YOIILITE, KOje je CHHOHMM 3a eBPOINCKOKOHTHHEHTA/JHU NPaBHU CUCTEM
4YUju KOHTUHYHUPAHHU pa3Boj Tpaje of IoyeTaka pUMCKe UCTOPHje [0 AaHac,
Y pyTe, Koja je mocBeheHa MocI0BOACTBY 6e3 Hasora y npaBy CpoOwuje, koje
je jefHa rpaHa pUMCKOT (eBpOIICKOKOHTMHEHTAJHOI) IpaBa Ha UCTHU HAYMH
Kao IITO Cy, PELJUMO, eHIJIECKO U aMepHUYKO NPaBO I'PaHe aHIJIOCAKCOHCKOT,
WJIM CayAHjCKO U MPAHCKO NIPAaBO IpaHe LIepUjaTCKOT NMpasa. ¥ MeTO0JI0MI-
KOM CMHCJIy, OBO JlaKJjle HUje KibUra U3 UCTOpHje pUMCKOT IIpaBa, Koja Mpo-
y4aBa MCKJ/bYYMBO HeroB pa3Boj y npouiocTd. OHa 3anpaBo MpeJcTaB/ba
TyMadele UHCTUTYTa MO3UTUBHOT NpaBa TeJeOJIOIIKUM MeTOAOM, OAHO-
CHO HCTPaXyjy ce ’bMXOBO N3BOPHO 3HaYeke, HACTaHAK U Pa3Boj y pUMCKOM
npaBy, Kpo3 Koje cy Jo6u1u caBpeMeHy dopmy.

HaxkoH npegrosopa (ctp. 7-8) u yBoza (ctp. 9-11), cieau feo nocBeheH
puMcKoM npaBy yonmTe (cTp. 13-96). AyTopka ce Hajupe 6aBH MECTOM Koje
MHCTUTYT negotiorum gestio 3ay3auMa y CUCTEMAaTHULIU OGJHUTallMOHOT TpaBa
(ctp. 13). Cnepu meo nocBeheH KOpeHUMa TOT UHCTUTYTA, he[OBOM HACTaH-
Ky U pa3Bojy y pUMcKoM InpaBy (cTp. 15-28). Y HapeAHOM noraB/by ayTop-
Ka ce 6aBU pa3BojeM TeopHje 0 KBAa3WKOHTPAKTHOj IPUPOAH MOCJ0BO/CTBA
6e3 HaJIora, of, JyCTUHUjaHOBe KBaJpUIIapTHLHje, IPEKO CpelHOBEKOBHUX
U MOJEpPHUX ayTopa, 0 caBpeMeHe juTepatype (cTp. 29-40). Tema yeT-
BPTOT, U Ha HEKM HA4YWH LEHTPAJHOI U KJbYYHOT IOI/IaB/ba KIbUTE, jecy yc-
JIOBY 32 NPUMEeHY UHCTUTYTa IOCJIO0BOJCTBA 0e3 Hasora, y3uMajyhu y o6-
3Up pa3/IMYUTA pellleha Y TeOPHjHU, 3aKOHOAABCTBY U MPAKCH 0J] pUMCKOT
Jloba 1o JaHammbux gaHa (ctp. 41-92). Y nmetoM morjiaB/by aHaJW3Upa ce
NUTame MO0CJ0BOJACTBA 6e3 Hajlora Kaja je jelHa oJ, CTpaHa MOCJIOBHO He-
cnoco6Ho Jivie (cTp. 93-96).
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Mpukasu

[locnenwa fABa mnoriaBba Kibure mnocBehena cy mpasy Cpo6wuje. llle-
CTO TMoOrJiaB/be 6aBHU Ce WHCTUTYTOM negotiorum gestio y AycTpujckoM
rpabhaHckoM 3akoHMKY u3 1811. u CprickoM rpahaHCcKOM 3aKOHUKY U3 1844.
roguHe (ctp. 97-99). Cenma ryiaBa Kibure nocsehena je peuernuma Baxkeher
3akoHa 0 06auraloHuM ofHocuma (ctp. 101-108).

Ha kpajy je AaT 3ak/by4aK KOjUM Cy CyMUPaHH Pe3yJTaTH UCTPAKUBabA
(cTp. 109-114).

Ha ocHOBYy omncexHe aHa/sM3e U3BOpa U JIUTepaType, ayTOpKa 3aK/bydyje
Jla OpojHa MHUTama UIIaK MOpPajy OCTAaTH OTBOpPeHa, Mehy KojumMa u TO KOJIH-
KO je y pUMCKOM IIpaBy TY»6a 10 OCHOBY ITOCJI0BO/CTBa 6e3 Hasiora 6uia
Ha NO4YeTKy LIMPOKO NpHMemUBaHa. be3 geuuanor oarosopa, uMajyhu y
BUJy cajiallilbe CTakbe U3BOPa, 0CTajy U 6POjHU Mpo6JIeMH HacTaHKa U NpH-
MeHe ABe popMe TyxGe 300r He3BAaHOI BplLIewka Tyher mocna y puMcKoM
npaBy, KOje Cy KacHUje CIojeHe y jeAUHCTBEHY TYXKOY: IpeTOpCKe Tyxb6e in
factum concepta v uuBUIHE in ius concepta, C TUM IITO Ce U3BeCHA NPeLHOCT
Jlaje TeopUju mpeMa Kojoj je IUBUIHA TY>K6a HacTasla KacHUje.

Wako mnojam negotiorum gestio Huje Moryhe mnpenusHo gedpuHHcaTH,
ayTOpKa ca cUrypHouhy 3ak/bydyje Ja je 3ajeJHUYKa KapaKTepHCTHKa
KOja IoBe3yje pas/iIMyMTe CUTyalHyje Koje NMOTNaAajy Mok Taj MHCTUTYT JAa
NIOCTOjU NpeAy3uMarbe Nocaa y TyheM HHTepecy, KOjU NMaK He Mopa OUTH
HY>XKHO U Tyh mocao.

MHoro mnaxmwe mocBeheHO je mNUTamwy, Koje Cy IOCTaB/baM jOLI
Cpe/ilb0BEKOBHM NPAaBHUIY, /A JIM je YMIbeHHULA Ja je I0cao NnpeayseT 6e3
ofobpema 06jeKTUBHO NOCMaTpaHo y TyheM HHTepecy J0Bo/bHa Ja 06U
NI0CTOjaJsIo MOCJ0BOJCTBO 6e3 HaJlora WJIM je HEeONXOJHO U Ja je He3BaHU
BplMJal Tyher mocja uMao cy6jeKTUBHY HaMepy Ja Ilocao NpejysMe y
KOpHUCT rocrnojapa nocaa. AyTopka 3ak/byuyje [jla Cy MUIbeba PUMCKHUX
NpaBHUMKA O TOM IUTawy OWJA MOAE/bEHA, A [la je Y CaBpeMEHOM IpaBy
nmocTasia JIOMHUHAHTHA Cy0jeKTUBHA TeOpHja, YHja je OCHOBHA CBpXa Ja ce
MOCJIOBOZICTBO 6G€3 Hasiora CTPUKTHO pa3rpaHUYd Off NPaBHO HEOCHOBA-
Hor o6orahema. TaKkBO CTPUKTHO pa3/IMKOBame OWJIO je CTpaHO KJacHhy-
HOM DMMCKOM IIpaBy, ¥ KOjeM Cy ce Ta JiBa MHCTUTYTa pa3BHjaja y TeCHO]
Mehyco6HOj Be3m.

WHCTUTYT MOCJI0BO/[CTBA 6€3 Haslora yuao je y npaBo Cpbuje peneniujom
M3 aycTpujckor npasa y Cprcku rpahaHCKU 3aKOHHK, YHja Cy pellema npe-
y3eTa y Baxkehi 3aKoH 0 06JIMraliMOHUM oJfHOCHMa. MaKo, reHepasiHo IJie-
JIaHO, MTHCTUTYT MOCJ0BOACTBA 6e3 HaJlora y CpIicCKOM MpaBy oJroBapa KJia-
CUYHOM negotiorum gestio v mpeMa ToMe HajBeh# Zieo mpaBuJia Koja ra pery-
JIMIIY MPHUIaZa pUMCKOM MpaBy, 360T MOCPeAHOr MyTa pelelnijyje HacTase
Cy Maibe pasJjiMKe y OJIHOCY Ha KJacu4yHa periera. 300 no3Haje HHCTUTYTE
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C. Anunuuh (cTp. 725-728)

HY>KHOT ¥ KOPHCHOT TIOCJIOBOACTBA, MaJa je 3Ha4aj Te Nnojese MalkbU HEro y
AT'3, us kojer je npeyseTta. OcuM Tora, HakHaZJHO oloGpeme rocunojapa mno-
cna'y 300 uMa peTpoOaKTHUBHO [1€jCTBO, ITO Y KJIAaCUYHOM PUMCKOM IpaBy
HUje CIyYaj.

[lucaHa jacCHUM M KOHUU3HUM CTHUJIOM, 3aCHOBAaHa Ha MeTOZO0JIOLIKHU
padrHUpaHOj aHa/IU3K 6POjHUX U3BOPA U OOMMHe JIMTepaType Ha PasHUM
jesunuMa, Kibura Negotiorum gestio y pumMckom npasy ¢ 0C8pmom Ha CPNCKo
npaeo npejcTaB/ba NpaBU NMpuUMep COPUCTUIMPAHOCTH U BUCOKOI HHUBOA
caBpeMeHe POMaHUCTHYKe HayKe Te MOZeJs Ha Koju ce Myjahu poMaHHUCTH
MOTY yrjefaTd. 360T aKTyeJTHOCTH TeMaTHKe, IOr0TOBO UMajyhu y BUAY Aa
je y TOKy paJi Ha AOHOLlewy HOBOT ['pahaHcKor 3akOHHMKa, OBa Kibura he
6UTH 3aHMMJ/bUBA HE CAMO POMaHUCTHUMa, KOMIIapaTUCTUMA U IUBUJIMCTHMA
Beh U UIMpOj CTPYUYHO] jaBHOCTH, YK/bY4YyjyhUu U cyauje, afjBOKaTe U Apyre
NpaBHUKe-TIpaKTHYape.
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/VARIA

YIIYTCTBO 3A AYTOPE

AHanu [IpasHoz pakyamema y beozpady 06jaB/byjy TEKCTOBE Ha CPIICKOM
Y eHIVIECKOM je3UKY.

AyTopu 3ap:xKaBajy ayTOPCKO NpaBo Ha cBoMe jeny. MehyTum, ycsios 3a
objaBspuBame y AHaauma [IpasHoz pakyimema y beoepady jecte fa ayTopu
u3/aBavy [03BoJie Ja 06jaBu JieJio, fja rapaHTyjy npaso jAa he Anaau 6uTH
HaBeJleHU Kao M3BOPHU HM3JaBay y C/Iy4ajy NOHOBHOI 006jaB/bHMBamba U Ja
HEHMCKJ/bYYHUBO YCTyNe oBJallhelme Ha YMHOXaBaibe Te oBJjalliliewme Ja ce
TEeKCT yYUHU JOCTYIIHUM jaBHOCTH U Jia Ce JUCTPUOyHpa y CBUM 06GMLIMMa
u MeaujuMa. 06jaB/beHU TEKCTOBHU Ce JUCTPUOYUpPaAjy NoJ, yCJ0BUMa JIMILEH-
e ,Creative Commons Attribution 4.0 International License (CC BY)*“

[Ipenajom TekcTa, ayTop H3jaB/byje [Ja TEKCT HUje HU 06jaB/beH HU
npuxBaheH 3a o6jaB/bHBambe Te Aa Hehe OUTH NpejaT 3a 06jaB/bUBambE
OUJIO KOM JpyroM Mezujy. AyTop Takohe u3jaB/byje [1a je HOCHJIAL, ayTOP-
CKOT IpaBa, /ia je o6aBelITeH 0 NpaBUMa Tpehux JiMLa U Jia je UCIYHHUO 3ax-
TeBe KOjU NpoU3Ja3e U3 TUX [IpaBa.

[IpujeM cBUX TekcToBa Ouhe mNOTBphHeH eJIeKTPOHCKOM MOIUTOM.
Pepakiuja he pasMoTpuTH NoJ06GHOCT CBUX paZioBa Ja OyAy MOJBPTHYTH
NOCTYIIKY pelieH3upama. [1006HM TeKCTOBM Illa/by Ce Ha JABOCTPYKY aHO-
HUMHY peLeH3ujy.

HUudbopmanuje o ypeaHudkoj mnoautuuu AHasa IlpasHoz dakya-
mema y FBeozpady Bupetu Ha: ojs.ius.bg.ac.rs/index.php/anali/about/
editorialPolicies#open%20AccessPolicy.

Ako xenute na npenare cBoj paa AHaauma llpasHoz gpakyamema y beo-
2pady, MOJIMMO Bac Jia npaTtuTe ciefaeha ynyTcTBa.
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Ako npezajeTe paZ Ha €HIVIECKOM je3WKY, MOJMMO Bac Aa MpaTUTe Mo-
ceOHO YNyTCTBO KOje je JOCTYmHO Ha: ojs.ius.bg.ac.rs/index.php/anali/
information/authors.

Pykonuc Tpe6a fa 6yne ypehbeH Ha cienehu HauuH:
1. HacJoBHa CTpaHa,
2. amnCTpaKT U K/by4yHE pevy,
3. PYKOIIHC U CIIMCAK JUTepaType,
4

. JlojalM, Tabese U CIUKE.

1. HACJIOBHA CTPAHA

HacnoBHa cTpaHa pPyKonuca Tpe6a Aa caapxu cneaehe nopartke:

— HaCJIOB TEKCTa,
- HMe, Ipe3uMe, FOANHY pobema U apuirjannjy CBUX ayTopa,
- MyHY aJpecy 3a KOPeCnoHJEeHLU]y U aZipecy eJeKTPOHCKe MOIITe.

Axko je TEKCT KOAyTOPCKH, MOJIMMO BacC [a JOCTABUTE TpaXeHe IogaTKe
3a CBAKOTI ayTopa.

2. ATICTPAKT U KJbYYHE PEYU

TekcTy npeTxo/u ancTPaKT KOjH je cTporo orpaHuyex Ha 150 peuun. An-
CTPaKT He cMe Jia caJp>ku HeosipeheHne ckpahenule unu pedepenie.

MosiuMO Bac Ja HaBeJeTe MeT K/byYHHUX pedyd Koje Cy NpUKJIaJHe 3a
HH/IEKCUpabe.

PazoBu Ha cpricKOM je3UKy Tpeba Jja cafpiKe alCTPaKT U K/byuyHe pedu
Y Ha CPIICKOM M Ha EHIVIECKOM je3UKY. Y TOM C/Iy4ajy, allCTPAKT U KJbY4HE
pevy Ha eHIVIECKOM je3UKy Tpeba Jja ce Hasla3e M3a CKCKa JIUTEPaType.

3. PYKOIMHC U CMUCAK JIMTEPATYPE

360r aHOHUMHOT peneH3rpakba, UMeHa ayTopa U B’bUX0B€ MHCTUTYLUO-
HaJIHE IPpUNIaJHOCTH He Tpe6a HaBOJAHWTHU Ha CTPaHULlaMa pyKOIIHCa.

TexcToBu Mopajy Aa 6yay HanucaHu y ciaefehem popmary:
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— BeJIMYMHA CTpaHule: A4,

- Mapruse: 2,5 cm,

- ¢onT: Times New Roman,

- pasmak usMebhy pesoBa y TJIaBHOM TeKCTy: 1,5,
- pasMak u3sMeby penoBa y ¢ycHoTama: Easy,

— BeJIMYMHA CJI0Ba y TJIaBHOM TeKcTy: 12 pt,

- BeJIMYMHA cj0Ba y ¢pycHoTama: 10 pt,

- HyMepalHja CTpaHHUIA: aparcKu 6poj y AO0HEeM JeCHOM YTy CTPaHHU-
1e.

Jpyre ayTope Tpe6a HAaBOAUTH 110 UMEHY U IPE3UMEHY KaJla ce IPBH My T
nomumsy (I[lerap IletpoBuh), a 3aTum camo no npesumeny (IlerpoBuh). He

«

Tpeba HaBOAUTH ,lipodecop’, ,Ap", ,I.* HATHU GUJI0 KaKBe TUTY.JIE.

CBe ciuke U Tabesie MOpajy Aa OyAy MOMeHyTe y TEKCTY, lipeMa pejiocie-
Zly 110 KOjeM ce I0jaBJbYjy.

CBe akpoHHMe Tpeba 06jaCHUTH NMPUINKOM NMPBOT KOopHIlhemwa, a 3aTUM
ce HaBO/le BEJIMKHUM CJIOBUMA.

EBporncka yHuja - EY,
The United Nations Commission on International Trade Law - UNCITRAL

BpojeBu on jesan o feBeT mully ce cI0BUMa, Behu OpojeBU mULIy ce
yudpama. JlaTymu ce nuuly Ha ciaegehu HauuH: 1. janyap 2012; 2011-2012;
TpuzgeceTux rogruHa 20. Beka.

dycHoTe ce KOPUCTe 3a 00jalllbea, a He 32 HaBohewwe uTepaType. [Ipo-
CTO HaBohemwe Mopa Jia 6y/ie y IJIaBHOM TEKCTY, ca U3y3eTKOM 3aKOHa U CY/[-
CKHX OJIJIyKa.

MoaHacnoBe Tpe6a nucaTH Ha cneaehy HauuH:

1. BEJIUKA CJIOBA
1.1. [IpBO Cc/10BO BEMKO

1.1.1. IIpso c/a1080 8eAUKO KYp3us

Lutupame

CBU IUTaTH, y TEKCTY U PpycHOTaMa, Tpeba Jja Oyay HanucaHu y ciegehem
¢dopmary: (ayTop/rogsuHa/6poj cTpaHe UM BUIE CTPAHA).

Jlomaha uMeHa Koja ce IOMHUBY Y pedyeHULM He Tpeba M0OHABJ/baTH Y 3a-
rpajama:
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- Ilpema MusomeBuhy (2014, 224-234)...

- PuMcKU npaBHULM Cy NO3HABA/IM Pa3/IMUUTE KJIacuPHUKaLUje CTBapU
(Munomesuh 2014, 224-234)

CTpaHa MMeHa Koja ce IOMUbY ¥ peueHUIU Tpeba Ja GyAy TpaHCKpUO6O-
BaHa, a y 3arpajiamMma ux Tpe6a MOHOBUTH U OCTABUTH y OpUTHHAJY. Y CIU-
CKY JIMTepaType CTpaHa UMeHa ce He TPaHCKPUOYjy:

- IIpema Konmony (Koziol 1997, 73-87)...
- 0 Towme je oncexxHo nmucao Koruoua (Koziol 1997, 73-87).

- Koziol, Helmut. 1997. Osterreichisches Haftpflichtrecht, Band I:
Allgemeiner Teil. Wien: Manzsche Verlags- und Universitdatsbuch-
handlung.

Jomaha fena ce nuTHpajy NUCMOM KOjUM Cy LITaMIlaHa. Y CIUCKY JIUTe-
paType [eJio IITaMIaHO JIATUHUIIOM HAaBOAMW Ce CaMO JIATUHULOM, a [ieJ1o
HITaMIaHo NUPUIMLOM HaBOAU ce NUPUJIMLIOM U JIATUHULOM, [IPU YeMy ce
JIaTMHU4YHa pedepeHIia cTaB/ba y 3arpaje:

- Ilpema Munowesuhy (2014, 347-352)...

- MuwunomeBuh, MupocnaB. 2014. Pumcko npaso. Beorpan: [lpaBHH
¢dakynter YHuBep3sutera y beorpany - [Jocuje cryaumo. (MiloSevic,
Miroslav. 2014. Rimsko pravo. Beograd: Pravni fakultet Univerziteta u
Beogradu - Dosije studio.)

- ByxkaamuoBuh (Vukadinovi¢ 2015, 27) ucTtude fa jemal, UCIyHaBa
TyDy, a rapaHT cBOjy 06aBe3y.

- Y nuteparypu ce HaBogu (Vukadinovi¢ 2015, 27)...

- Vukadinovié, Radovan. 5-6/2015. O pravnom regulisanju posla
bankarske garancije u novom Gradanskom zakoniku. Pravni Zivot 64:
17-36.

[loxxe/bHO je Jjla y LMTaTHMa y TeKCTy Oy/Zie HaBeJeH NojaTak O Opojy
CTpaHe Ha K0joj ce HaJla3u Jeo JeJla Koje ce LUTUpa.

HUcro Ttako u / Ucto / Kao u Koncrantunosuh (1969, 125-127);

[Ipema Baprom (1959, 89 ¢H. 100) - mamo 2de je gpychHoma 100 Ha 89.
CMpaHu;

Kao o je npeanoxuo bBaptour (1959, 88 u ¢H. 98) - mamo 2de ¢ycHo-
ma 98 Huje Ha 88. cmpaHu.

[Ipe 6poja cTpaHe He Tpeba cTaB/baTH 03HAKY ,CTP. ,p-; ,f WK cauyHo.
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W3y3eTHO, TaMO TJie je TO MPHUKJIAJHO, ayTOPU MOTY Jjla KOPUCTE LiUTaTe
y TeKCTy 6e3 HaBohema Opoja cTpaHe Ziesia Koja ce UTHpa. Y TOM Cay4ajy
ayTOpU MOTY, aJlu He MOpajy [la KOPUCTe HeKy OJi Ha3HaKa Kao LITO Cy: 8U-
demu, noce6Ho sudemu, eudemu Ha hpumep u dp.

(BuzetH, Ha npumMep, baptour 1959; CumoBuh 1972)
(BugeTu noce6Ho bakuh 1959)
(CrankoBuh, Opsinh 2014)

JenaH aytop

Humam y mexkcmy (T): Kao u WUnaj (Ely 1980, 6poj cTpaHe), TBpAUMO
Ja...
Haeobere y cnucky aumepamype (JI): Ely, John Hart. 1980. Democracy

and Distrust: A Theory of Judicial Review. Cambridge, Mass.: Harvard
University Press.

T: Ucto kao u ABpamoBuh (2008, 6poj cTpaHe), TBpAUMO Aa...

JI: ABpamoBuh, Cuma. 2008. Rhetorike techne - gewmuHa 6ecedHuwmeaa
u jasHu Hacmyn. Beorpaa: Ciayk6eHU ryacHUK - [IpaBHU dakyaTeT YHU-
Bep3uTeTa y beorpaay. (Avramovié¢, Sima. 2008. Rhetorike techne - vestina
besednistva i javni nastup. Beograd: Sluzbeni glasnik - Pravni fakultet
Univerziteta u Beogradu.)

T: BacusbeBuh (2007, 6poj cTpaHe),

JI: BacusbeBuh, Mupko. 2007. KopnopamugHo ynpasssarbe: NpagHuU acnek-
mu. Beorpag: IlpaBuu dakynrer YuuBepsutetra y Bbeorpaay. (Vasiljevic,
Mirko. 2007. Korporativno upravljanje: pravni aspekti. Beograd: Pravni
fakultet Univerziteta u Beogradu.)

[Ba ayTopa

T: Kao urto je ykasaHo (Daniels, Martin 1995, 6poj cTtpane),

JI: Daniels, Stephen, Joanne Martin. 1995. Civil Injuries and the Politics of
Reform. Evanston, IlL.: Northwestern University Press.

T: Kao urto je nmokasaHo (CtankoBuh, Opsinh 2014, 6poj cTpane),

JI: CrankoBuh, O6peH, Muogpar Opauh. 2014. CmeapHo npaso. beorpag;:
Homoc. (Stankovi¢, Obren, Miodrag Orli¢. 2014. Stvarno pravo. Beograd:
Nomos.)
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Tpu ayTopa

T: Kao mrro cy npeguioxuau Cecut, Jluua u bepmanT (Cecil, Lind, Bermant
1987, 6poj cTpaHe),

JI: Cecil, Joe S., E. Allan Lind, Gordon Bermant. 1987. Jury Service in
Lengthy Civil Trials. Washington, D.C.: Federal Judicial Center.

Buwe on Tpu ayTopa

T: [Ilpema “cTpakUBamwy Koje je cipoBeo TapHep ca capagHunuma (Turner
et al. 2002, 6poj cTpaHe),

JI: Turner, Charles F, Susan M. Rogers, Heather G. Miller; William C. Miller,
James N. Gribble, James R. Chromy, Peter A. Leone, Phillip C. Cooley, Thomas
C. Quinn, Jonathan M. Zenilman. 2002. Untreated Gonococcal and Chlamydial
Infection in a Probability Sample of Adults. Journal of the American Medical
Association 287: 726-733.

T: llojenuuu ayTopu cMaTpajy (Bapagu et al. 2012, 6poj ctpaHe)...

JI: Bapagu, Tu6op, BepHager Boppawm, Tamo Kuexesuh, Baagumwup
[aBuh. 2012. MehyHapodHo npueamHo npaso. 14. uaname. beorpag: [lpaBuu
dakynteT YHuBep3uTteTa y beorpany. (Varadi, Tibor, Bernadet Bordas, Gaso
Knezevi¢, Vladimir Pavi¢. 2012. Medunarodno privatno pravo. 14. izdanje.
Beograd: Pravni fakultet Univerziteta u Beogradu.)

MHcTUTYuMja Kao ayTop

T: (U.S. Department of Justice 1992, 6poj cTpane)

JI: U.S. Department of Justice. Office of Justice Programs. Bureau of Justice
Statistics. 1992. Civil Justice Survey of State Courts. Washington, D.C.: U.S.
Government Printing Office.

T: (3aBop 3a WHTeJeKTyasJHy cBojuHy Peny6suke Cp6uje 2015, 6poj
CTpaHe)

JI: 3aBoj, 3a MHTeJIeKTyaJHy cBojuHy Pemny6snke Cpo6wuje. 2015. 95 2o0-
duHa 3awmume uHmeaekmyasHe ceojue y Cpouju. beorpaa: Colorgraphx.
(Zavod za intelektualnu svojinu Republike Srbije. 2015. 95 godina zastite
intelektualne svojine u Srbiji. Beograd: Colorgraphx.)
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Heno 6e3 ayTopa

T: (Journal of the Assembly 1822, 6poj cTpaHne)

JI: Journal of the Assembly of the State of New York at Their Forty-Fifth
Session, Begun and Held at the Capitol, in the City of Albany, the First Day of
January, 1822. 1822. Albany: Cantine & Leake.

UuTupatbe BULLE Aena UCTOr ayTopa

KnepmoHT 1 Ajsen6epr cMaTpajy (Clermont, Eisenberg 1992, 6poj cTpa-
He; 1998, 6poj cTpaHe)...

Bacra uctuye (2001, 6poj ctpane; 2003, 6poj cTpaHe)...

uMTMpaI-be BULLE AeJla UCTOI ayTopa U3 UCTe roAUuHe

T: (White 1991a, page)

JI: White, James A. 1991a. Shareholder-Rights Movement Sways a Number
of Big Companies. Wall Street Journal. April 4.

UcTtoBpeMeHO LUTUpaHbE BHLLE ayTopa U Aiena
(Grogger 1991, 6poj crpane; Witte 1980, 6poj ctpane; Levitt 1997, 6poj
CTpaHe)

(IMMomoBuh 2017, 6poj crtpane; Jlabyc 2014, 6poj ctpaHe; BacubeBuh
2013, 6poj cTpaHe)

Mornaeibe Y KibU3H

T: Xosmc (Holmes 1988, 6poj cTpaHe) TBpAM...

JI: Holmes, Stephen. 1988. Precommitment and the Paradox of Democracy.
195-240. Constitutionalism and Democracy, ed. John Elster, Rune Slagstad.
Cambridge: Cambridge University Press.

Mornaesbe y Aeny Koje je M3aaTo y BULLE TOMOBA

T: WBapy u Cajkc (Schwartz, Sykes 1998, 6poj cTpaHe) TBp/ie CynpOTHO.

JI: Schwartz, Warren F, Alan O. Sykes. 1998. Most-Favoured-Nation
Obligations in International Trade. 660-664, The New Palgrave Dictionary of
Economics and the Law, Vol. 1], ed. Peter Newman. London: MacMillan.
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Krura ca BuLle uspgama

T: Kopucrehu I'puHoB metog (Greene 1997), HampaBW/IKM CMO MojeJl
KOjH...

JI: Greene, William H. 1997. Econometric Analysis. 3. ed. Upper Saddle
River, N.J.: Prentice Hall.

T: (llonoBuh 2018, 6poj cTpaHe),

P: Tlonosuh, Jlejan. 2018. ITopecko npaeo. 16. usname. beorpaz: [IpaBHU
¢dakynter YHuBepaurtera y beorpagy. (Popovi¢, Dejan. 2018. Poresko pravo.
16. izdanje. Beograd: Pravni fakultet Univerziteta u Beogradu.)

HaBohewe 6poja n3mama HUje 06aBe3HO.

MoHOBHO U3Aakbe — penpuHT

T: (Angell, Ames [1832] 1972, 24)

JI: Angell, Joseph Kinniaut, Samuel Ames. [1832] 1972. A Treatise on the
Law of Private Corporations Aggregate. Reprint, New York: Arno Press.

YnaHak

Y cnucky sMTepaType HaBo/Jie ce: Ipe3uMe U UMe ayTopa, 6poj U roauHa
o6jaB/bHUBama CBECKe, HA3WB YJAHKA, Ha3WB YaCONMCA, FOJMHA U3JIKEHA
yaconuca, ctpaHule. [Ipy HaBohewy MHOCTPAHUX YacoNuca KOju He HyMe-
pHILY CBeCKe Taj M0AaTaK Ce U30CTaBJba.

T: Taj mozen kopucTtHo je JleBuH ca capagHunuMa (Levine et al. 1999,
6poj cTpaHe)

JI: Levine, Phillip B., Douglas Staiger, Thomas J. Kane, David ]. Zimmerman.
1999. Roe v. Wade and American Fertility. American Journal of Public Health
89: 199-203.

T: Ha To je ykasao BacusbeBuh (2018, 6poj cTpaHe)

JI: BacumeBuh, Mupko. 2/2018. Ap6uUTpakHH YyroBOop U HHTep-
KOMIIaHHUjCKONIPaBHU criopoBU. AHaau [IpasHoz ghakyimema y Beoepady 66:
7-46. (Vasiljevi¢, Mirko. 2/2018. Arbitrazni ugovor i interkompanijskopravni
sporovi. Anali Pravnog fakulteta u Beogradu 66: 7-46.)

T: Opsuh uctuye yTuuaj ynopeaHor npasa Ha cagpxuHy Ckune (Orli¢
2010, 815-819).
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JI: Orli¢, Miodrag. 10/2010. Subjektivna deliktna odgovornost u srpskom
pravu. Pravni Zivot 59: 809-840.

LuTupame uenor 6poja yaconuca

T: Tome je mocBeheHa jegHa cBecka yaconuca Texas Law Review (1994).

JI: Texas Law Review. 1993-1994. Symposium: Law of Bad Faith in Contracts
and Insurance, special edition 72: 1203-1702.

T: Ocurypame o rpahaHcKe 0ZTOBOPHOCTH MOJPOGHO je aHAIM3UPAHO Y
yaconucy AHaau [IpasHoe ¢pakynmema y Beozpady (1982).

JI: Anaau IlpasHoe ¢pakynmema y Beozpady. 6/1982. Casemoesarse: Heka
aKkmye/siHa numarba ocuzyparea od epahatcke odzoeopHocmu, 30: 939-1288.
(Anali Pravnog fakulteta u Beogradu. 6/1982. Savetovanje: Neka aktuelna
pitanja osiguranja od gradanske odgovornosti, 30: 939-1288.)

KomeHTapu

T: Cmut (Smith 1983, 6poj cTpane) TBpAH...

JI: Smith, John. 1983. Article 175. Unjust Enrichment. 195-240.
Commentary to the Law on Obligations, ed. Jane Foster. Cambridge: Cambridge
University Press.

T: llpema lImanen6axy (Schmalenbach 2018, 6poj cTpasne), jacHo je ja...

JI: Schmalenbach, Kirsten. 2018. Article 2. Use of Terms. 29-55. Vienna
Convention on the Law of Treaties: A Commentary, eds. Oliver Dorr, Kirsten
Schmalenbach. Berlin: Springer-Verlag GmbH Germany.

T: llepoBuh (Perovi¢ 1980, 6poj cTpaHe) TBpAH Aa...

JI: Perovi¢, Slobodan. 1980. Clan 45. Predugovor. 221-224. Komentar
Zakona o obligacionim odnosima, ur. Slobodan Perovi¢, Dragoljub Stojanovié.
Gornji Milanovac: Kulturni centar - Kragujevac: Pravni fakultet Univerziteta
u Kragujevcu.

YnaHak y yaconucy unuv AHeBHUM HOBUHaMa 6e3 ayTopa

T: o6jaBsbeno y [Toaumuyu (2019)

JI: lloaumuka. 2019. Cp6uja cHaxkHO mocBeheHa eBporckoM myTy. MapTt
2019. (Politika. 2019. Srbija snazno posvecena evropskom putu. Mart 2019)
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T: Kao mrto je o6jaB/beHo y yaconucy Newsweek (2000)...

JI: Newsweek. 2000. MP3.com Gets Ripped. 18 September.

YnaHak y yaconucy uav AHEBHUM HOBMHaMa ca ayTopoM
(ayToprma)
T: Y BpemeHy je o6jaB/beHo (Svarm, Georgijev 2018) za...
JI: Svarm, Filip, Slobodan Georgijev. 2018. Razgranicenje je model u skladu
sa politikom etnickog cis¢enja. Vreme. Avgust 2018.
T: (Mathews, DeBaise 2000)

JI: Mathews, Anna Wilde, Colleen DeBaise. 2000. MP3.com Deal Ends
Lawsuit on Copyrights. Wall Street Journal. 11 November.

Heob6jaB/beHu pykonuc

T: (ABpamoBuh, Togoposuh 2017)

JI: ABpamoBuh, IlaBne, Henax Tomoposuh. 2017. Ctuname 6e3 ocHOBa
y puMckoM mnpaBy. Heo6jaBbeH pykonuc. YHuBep3uteT y Humy, [IpaBHU
dakynreT, aBryct. (Avramovi¢, Pavle, Nenad Todorovi¢. 2017. Sticanje bez
osnova u rimskom pravu. Neobjavljen rukopis. Univerzitet u NiSu, Pravni
fakultet, avgust.)

T: (Daughety, Reinganum 2002)

JI: Daughety, Andrew F, Jennifer F. Reinganum. 2002. Exploiting Future
Settlements: A Signaling Model of Most-Favored-Nation Clauses in Settlement
Bargaining. Unpublished manuscript. Vanderbilt University, Department of
Economics, August.

PagHu AOKYMEHT

T: (CtojanoBuh, CaBuh 2017)

JI: CrojanoBuh, OrmweH, Maptud CaBuh. 2017. [IpaBHa mpupo/ia yroBopa
o kpeauty. PagHu gokymeHT. UHCTUTYT 3a npaBo u ¢uHaHcuje, beorpas.
(Stojanovi¢, Ognjen, Martin Savi¢. 2017. Pravna priroda ugovora o kreditu.
Radni dokument. Institut za pravo i finansije, Beograd.)

T: (Eisenberg, Wells 2002)
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JI: Eisenberg, Theodore, Martin T. Wells. 2002. Trial Outcomes and
Demographics: Is There a Bronx Effect? Working paper. Cornell University
Law School, Ithaca, NY.

HymepucaHM paAHHU AOKYMEHT

T: (Tomuh, IlaBnoBuh 2018)

JI: Tomuh, Janko, Cama IaBsoBuh. 2018. YnopeaHonpaBHa aHa/IK3a Mpo-
nucay o6JlacTy paZHor npaBa. PafHu foKyMeHT 6p. 7676. UHCTUTYT 3a yno-
peaHo npaBo, beorpag. (Tomi¢, Janko, Sasa Pavlovi¢. 2018. Uporednopravna
analiza propisa u oblasti radnog prava. Radni dokument br. 7676. Institut za
uporedno pravo, Beograd.)

T: (Glaeser, Sacerdote 2000)

JI: Glaeser, Edward L. Bruce Sacerdote. 2000. The Determinants of
Punishment: Deterrence, Incapacitation and Vengeance. Working Paper No.
7676. National Bureau of Economic Research, Cambridge, Mass.

JlnuHa KopecnoHAeHUHWja/ KOMyHHUKaLHja

T: Kao mrto TBpau [JlamwanoBuh (2017),

JI:  JlammwanoBuh, Buhenrtnje. 2017. Ilucmo ayrtopy, 15. jaHyap.
(Damnjanovi¢, Viéentije. 2017. Pismo autoru, 15. januar.)

T: (Welch 1998)
JI: Welch, Thomas. 1998. Letter to author, 15 January.

Cta6bunHu uHTepHet npotokon (URL)

T: llpema 3aBoAy 3a UHTEJIEKTYa/IHY CBojuHy Peny6snke Cpouje (2018),

JI: 3aBoj; 32 UHTeJIeKTyalHy cBOjuHy Peny6svike Cpowuje. 2018. loguiuimbu
u3BelTaj o pagy 3a 2017. roguny. http://www.zis.gov.rs/o-zavodu/godisnji-
izvestaji.50.html, nocneawu npuctyn 28. mapTta 2018. (Zavod za intelektualnu
svojinu Republike Srbije. 2018. Godisnji izvestaj o radu za 2017. godinu.
http://www.zis.gov.rs/o-zavodu/godisnji-izvestaji.50.html, poslednji pristup
28. marta 2018.)

T:  According to the |Intellectual Property Office (2018)
JI: R.S. Intellectual Property Office. 2018. Annual Report for 2017. http://
www.zis.gov.rs/about-us/annual-report.106.html, last visited 28 February,
2019.
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Y wrtamnu

T: (borganoBuh 2019, 6poj cTpaHe)

JI: BorganoBuh, Jlyka. 2019. EkoHOMCKe Noc/ieiulie yroBapaka Kiay3yJie
HajrmoBJsamheHyje HalMje Y GU/IaTepaTHUM HHBECTUIIJMOHMM CIIOpa3yMUMa.
Homoc, ToMm 11, y mrtamnu. (Bogdanovié, Luka. 2019. Ekonomske posledice
ugovaranja klauzule najpovlasc¢enije nacije u bilateralnim investicionim
sporazumima. Nomos, tom 11, u Stampi.)

T: (Spier 2003, 6poj cTpaHe)

JI: Spier, Kathryn E. 2003. The Use of Most-Favored-Nations Clauses in
Settlement of Litigation. RAND Journal of Economics, vol. 34, in press.

MpuxBaheHo 3a o6jaB/bUBare

T: Y jenHoM uctpaxkuBamwy (Petrovi¢, npuxBaheHo 3a o6jaB/bHBame) Io-
cebHO ce MCTHYe 3Ha4yaj MpaBa MalkbUHCKUX aKIMOHapa 3a QYHKIIMOHHUCAbE
aKLMOHAPCKOT JPYyUITBA.

JI: Petrovi¢, Marko. Prihvaéeno za objavljivanje. Prava manjinskih
akcionara u kontekstu funkcionisanja skupstine akcionarskog drustva.
Pravni Zivot.

T: JengHna crtynuja (Joyce, mpuxBaheHo 3a o6jaB/bUBarbe) OJJHOCH Ce HaA
KolyM6UjCKH AUCTPUKT.

JI: Joyce, Ted. Forthcoming. Did Legalized Abortion Lower Crime? Journal
of Human Resources.

Cyacka npakca

@(ychome): BpxosHu cyn Cpbuje, PeB. 1354/06, 6. 9. 2006, Paragraf
Lex; BpxoBHu cyz Cp6uje, PeB. 2331/96, 3. 7. 1996, buameH cydcke npak-
ce BpxosHoe cyda Cpéuje 4/96, 27; CJEU, case C-20/12, Giersch and Others,
ECLI:EU:C:2013:411, mapa. 16; Opinion of AG Mengozzi to CJEU, case
C-20/12, Giersch and Others, ECLI:EU:C:2013:411, mapa. 16.

T: 3a pedepenne y TekcTy kopuctuTu ckpahenuue (BCC Pes. 1354/06;
CJEU C-20/12, uau Giersch and Others; Opinion of AG Mengozzi) KoH3uU-
CTEHTHO Y 11€JI0M 4JIaHKY.

JI: He Tpeba HaBOJUTH CYACKY NPAKCY Y CIUCKY KOpUILheHe JuTepaType.
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3aKoHH U ApYrH NPONUCH

@: 3aKOHMK O KPUBUYHOM MOCTYIKY, Cayxicb6eHu aaacHuk PC 72/2011,
101/2011, 121/2012, 32/2013, 45/2013 u 55/2014, 4yn. 2, ct. 1, Tau.
3; Regulation (EU) No. 1052/2013 establishing the European Border
Surveillance System (Eurosur), O] L 295 of 6/11/2013, Art. 2 (3); Directive
2013/32/EU on common procedures for granting and withdrawing
international protection (recast), O] L 180 of 29/6/2013, 60, Art. 6 (3).

T: 3a pedepenue y Tekcty kopuctutu ckpahenune (3KII uau 3KII PC;
Regulation No. 1052/2013; Directive 2013/32) KOH3WUCTEHTHO y I€JIOM
YIaHKY.

JI: He Tpe6a HaBOAWTHU NpoONKCe Y CHUCKY KOpUlIheHe JiuTepaType.

4. NMPUJI03U, TABEJIE U CJIUKE

CDYCHOTE y IpuJjio3uMa HyMmepuily ce 6e3 MNpeKHnJa Kao HACTABAK Ha OHeE
Yy OCTAaTKy TEKCTa.

Hymeparnuja jemnauuHa, Tabesa W CJAWKAa y NMPUJ0O3MMa IO4YMibe ca 1
(jemnaumua Al, Tabesa Al, ciuka Al uta,, 3a npuior A; jeqHaunHa b1, Ta-
6ena b1, ciuka b1 utn., 3a npusior B).

Ha cTpanu mMoxe 6uTH caMo jeaHa Tabesa. Tabesa Moxe 3ay3uMaTu
BUIIE OJ jeJjHe CTPaHe.

TaGeJie uMajy kpaTke HacsoBe. JofaTHa objallilberba ce HaBOJe y Hamo-
MeHaMa Ha JiHy TabeJe.

Tpeba nieHTUPUKOBATH CBe KOJIMYMHE, jeJUHULEe Mepe U cKkpaheHHIle 3a
CBe YHOCe y TabeJH.

W3Bopu ce HAaBOJEe y LIeJIMHU Ha JIHY TabeJsie, 6e3 yHAKPCHUX pedepeHlH
Ha pycHOTe UM U3BOpE HA JIPYTUM MECTHUMA y YJIAHKY.

Cimke ce npuiaxy y ¢ajaoBuMa 0JjBOjeHO OJ TeKCTa U Tpeba aa 6yay
jacHo o6esiexkeHe.

He Tpe6a KOpUCTHUTH ceHYeHe UM 60jy Ha rpaduiKUM NpUKasuMa. AKo
je moTpe6HO BU3yeJIHO HcTahu NojefiHe pa3JiMKe, MOJIMMO Bac Jja KOPUCTH-
Te mpadupame U YHaKpPCHO padupare WM APYro Cpe/iCTBO O3HA4YaBakma.

He Tpe6a KOPUCTUTH OKBUD 3a TEKCT UCIIOJ UJIK OKO CJIHKE.

743



YnyTcTBo 3a aytope (cTp. 731-744)

Mousinmo Bac ga kopuctute ¢oHT Times New Roman ako mocrtoju 6uio
KaKBO CJIOBO WM TEKCT Ha clMLM. Beanunna poHTa Mopa 6UTH HajMame 7.

['padunu He cagpke GUJIO KaKBY 060jy.

HacnoBu civka cy HaBeJeHH M Ha 3aceGHOj CTpaHULH ca JJBOCTPYKUM
npopesoM o Ha3uBoM — JlereHja KopuinheHHX CIUKA.

Cnuke He Mory 6uTu Behe oz 10 cm x 18 cm. [la 61 ce usberso fa ciau-
Ka Oy/le 3Ha4ajHO CMakeHa, 00jallliberha NojeIMHUX J1eJI0oBa CIMKe Tpeba Aa
Oy/ly MOCTaBJ/beHA Y OKBUPY CIMKE UJIU UCIO/| Hbe.
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