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LEGAL AND SUBSTANTIVE STANDARDS
IN COMPETITION LAW ENFORCEMENT:
RELATIONSHIPS AND JURISDICTIONAL VARIATIONS

This article reviews recent literature on legal standards and substantive
standards in competition law enforcement, with particular emphasis on the
relationship between these two fundamental concepts, specifically on how the
adoption of a specific substantive standard may affect the legal standards utilized by
the courts and by competition authorities. We also examine the substantive and legal
standards adopted in different jurisdictions, focusing on the EU (specifically, the EC)
and the US, and discuss why legal standards are different in different countries.

Key words: Competition law enforcement. — Legal standards. — Substantive
standards.

1. INTRODUCTION

This article examines recent literature on legal standards (LS’s) and
substantive standards (SS’s), with particular emphasis on the relationship
between these two fundamental concepts and specifically on how the
adoption of a specific SS may affect the LS’s utilized by the courts and
by competition authorities (CA’s).

We start with the definitions of these two concepts:
* the substantive (or liability) standard is the criterion for reaching

a decision (by a CA or the court) on whether or not there is
violation of competition law;

Professor of Economics, Athens University of Economics and Business,
yanniskatsoulacos@gmail.com.
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* the legal standard (or decision rule) describes how decisions are
reached: how do we show that the criterion (or SS) is actually
satisfied — for specific conduct in a specific case?

Generally speaking, we can show whether or not the criterion is
satisfied either through an inference of the effect of the conduct in the
specific case, from the presumed effect of a more general population of
cases (in which population we believe the specific case belongs), or we
can rely on an investigation of the effect of the specific conduct in the
specific case.

SS’s and LS’s are laid down in competition law and by the courts
interpreting the law (i.e. by case law), and they evolve and are influenced
by a multitude of factors, the most important of them being:!

— socio-political/cultural factors/ideology; legal tradition;
— historical/economic development; and

— what economic theory suggests with regard to the effects of
different types of business conduct and the optimal standards
that should be adopted if the objective is to minimize decision
errors or maximize social welfare.

In the next section we provide a description of the main types of
LS’s and SS’s that are discussed in the relevant literature on competition
law enforcement. Then in Section 3 we examine the SS’s adopted
in different jurisdictions — with emphasis on the EU, specifically the
European Commission (EC)? and the US. In sections 4 and 5 we consider
optimal (social welfare maximizing) LS’s and the LS’s adopted in
assessing practices in different countries. Section 6 deals with the relation
between SS’s and LS’s with focus on discussing and explaining why LS
are different in different countries. Section 7 offers concluding remarks.

2. TYPES SS’s AND LS’s

Types of SS's

We can distinguish between the following two broad types of
SS’s:

(1) Welfarist SS’s, which assume that the criterion for reaching
decisions is consumer surplus or economic efficiency; this is
usually assumed in academic discussions by economists, but is
probably rarely used in practice.

For a more detailed discussion, see Katsoulacos (2019a)
2 “EU” and “EC” will be used below interchangeably.
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(i) Non-welfarist SS’s, which can be categorized as:

1) SS’s that are just one in a continuum of criteria that need to
be examined in order to form a judgment about the ultimate
criterion of welfare, e.g. the criterion of monopoly power
or the criterion of an exclusionary effect/“disadvantaging
rivals” (or “distorting the competitive process”); and

2) Other non-welfarist SS’s related to “public interest
concerns”, e.g. concerns of equity, or competitiveness
promoted through industrial policy, employment, etc. (see,
for example, Baker, Salop 2016; Fox, Sullivan 1987; and
Gal, Fox 2014).

Types of LS's
Two (broadly defined) types of LS’s can be distinguished:

— Per Se (or object-based), where the decision in a specific
investigation of a given conduct is reached on the basis of a
general presumption about the impact of a general class of
conducts, within which we must establish that the investigated
conduct falls.?

Beyond placing the conduct in the general class, by virtue of
its characteristics, no further investigation is undertaken, e.g. to
account for the context within which the behavior took place
or to account for the situation that would emerge without the
conduct.

— Effects-based (EB, or rule-of-reason), where the decision is
made after pursuing an investigation and assessment of the
specific case and establishing the impact, in this specific case,
on whatever liability criterion is used*.

The idea of a continuum from Per Se (“low”) to Effects-based
(“high™) legal standards has gained popularity in recent years. As Jones
and Kovacic (2017) note “the general progression in US doctrine has
been toward recognition of an analytical continuum whose boundaries are
set, respectively, by categorical rules of condemnation (per se illegality)
or acquittal (per se legality) and an elaborate, fact-intensive assessment
of reasonableness (Rule of Reason, RoR). These poles are connected by

3 Our definition is close to that in Hovenkamp (2017): “Correct application of the

per se rule depends critically on a judgement that certain practices are unreasonable as a
‘class’ or family group. As a result, condemnation requires that they be correctly placed
within that group” (p. 42).

4 The distinction, sometimes used by legal experts, between standards (like EB
LS) and rules (like Per Se LS) is not used here.
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a range of intermediate tests that seek to combine some of the clarity and
economy of bright-line rules with the greater analytical accuracy that a
fuller examination of evidence can produce.”

In order to locate different LS’s along the continuum, it is useful to
consider the additional analysis that is required as we move from a “low”
(Per Se) to a “higher” (EB) legal standard. Specifically, the progression
towards full effects-based legal standards requires that additional “blocks”
or components of economic analysis be applied. These components are
associated with:®

1. the definition of the relevant market;
2. the assessment of extant market power;

3. the assessment of whether market power raising or exclusionary
effects are present;

4. the articulation of a theory of harm to consumers;

5. the assessment of the efficiency effects on consumers and
determination of the net effect of the conduct on consumers;
and

6. the assessment of a/l potential efficiency effects and of what is,
ultimately, the total welfare impact of the conduct.

Clearly, which of these blocks of analysis are taken into account
depends on the LS adopted. For example, under Strict Per Se, only the
first block needs to be taken into account while under full EB or rule
of reason, all six (or at least, five) blocks (depending on the SS) need
to be taken into account. If the substantive criterion in the assessment
of a conduct is whether or not there is an adverse effect on consumer
welfare, clearly, the economic analysis under block 6 is not relevant (i.e.
is not needed), while block 6 is also needed when the SS is that of total
welfare. Of course, if the SS was non-welfarist, e.g. if it was that of “non-
disadvantaging rivals”, even the 4™ block of analysis is not needed.

5> See also Gavil (2008) and Hovenkamp (2017). Alexander (2013) considered
Justice Stevens as probably the first to point out that one should think of LS (for dealing
with restraints under US Section 1) as forming a continuum with Per Se and Rule of
Reason being at the opposite ends of this continuum. As Italianer notes, the US Supreme
Court has explicitly recognized that “the categories of analysis cannot pigeonholed into
terms like ‘per se’ or... ‘rule of reason’. No categorical line can be drawn between them.
Instead, what is required is a situational analysis moving along what the Court referred to

999

as a ‘sliding scale’.

% The components can be identified by analyzing the documents on particular
decisions made by a competition authority. Empirical analysis on the adoption of LS has
been undertaken using this procedure (see Katsoulacos, Avdasheva, Golovaneva (2018)
for a detailed description of the methodology and references to empirical work).

10
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Table 1. Components of Economic Analysis and Legal Standards

Components of economic

analysis applied in assessment Legal Standard

1 Strict Per Se (SPS) LS

1,2 Modified Per Se (MPS) LS

1,2,3 Truncated Effects Based (TEB) LS

Intermediate between TEB and Full

1,2,3,4 Effects Based (FEB) LS (ITFEB)

1.2.3.4.5 FEB LS under a Consumer Welfare
> T Substantive Standard

1,2.3.4,5.6 FEB LS under a Total Welfare

Substantive Standard

A brief description of the main LS’s follows.

Under the Strict Per Se (SPS) LS the CA makes decisions only
on the basis of the purely formal characteristics of the conduct under
investigation, relying on strong presumptions about the implications
of the general class of conducts to which the specific conduct belongs
regarding welfare (or, more generally, regarding whichever liability
criterion is used). Alternatively, one can say that under a SPS LS the CA
makes inferences about the effects from the formal characteristics of the
conduct.

The Modified Per Se (MPS) LS can be considered as a Per Se rule
subject to a Significant Market Power requirement or, more generally, as
supplementing Per Se by undertaking an analysis of market characteristics,
for example, when assessing conducts under abuse of dominance or in
an information exchange agreement or in a concerted practice for which
there is no strong, hard evidence of collusion. Alternatively, one can
say that under MPS LS the CA makes inferences about the effects from
the formal characteristics of the conduct, detailed analysis of market
characteristics and, depending on the type of conduct, the implications of
these on incentives for achieving sustainable collusion and/or on the size
of extant market power.

Truncated Effects Based (TEB) LS is a higher LS, under which
decisions about whether there is liability in the case of a specific conduct
are reached by establishing that the characteristics of the specific conduct
and of the market in which it is undertaken are such that it belongs to a
class of conducts that distort the competitive process by disadvantaging

11
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rivals (i.e. through exclusionary effects, widely defined) or by enhancing
market power (as in a concerted practice case) and, assuming a welfarist
substantive standard, by establishing that the conditions present are
such that a strong presumption can be made of adverse welfare effects.’
Alternatively, one can say that under a TEB LS the CA decides that there
is liability by inferring adverse welfare effects from the potential of the
conduct to distort the competitive process by disadvantaging rivals (i.e.
through exclusionary effects, widely defined) or by enhancing market
power (as in a concerted practice case).

The inclusion of analysis 4 (recognizing factors that affect
whether exclusion, reduces consumer welfare (before taking account
of efficiencies) leads to an intermediate LS (between truncated and full

effects-based).

Finally, Full Effects Based (FEB) represents the LS under which a
finding of liability relies on all potential anticompetitive (exclusionary or
market power enhancing) and all potential pro-competitive (efficiency)
effects of the specific conduct being assessed for the specific case and
compared and showing adverse effects on consumer welfare (if the SS
is that of consumer welfare) or on total welfare (if the SS is that of total
welfare).

3. SUBSTANTIVE STANDARDS IN DIFFERENT COUNTRIES

3.1. The SS in the EU

In the EU, under the influence of a strong Ordo-Liberal tradition,?
the SS adopted by the Courts is not welfarist; it is that of the impact of
the investigated conduct on rivals (or, the impact on the “competitive
process”, or impact on “consumer choice”). A number of articles and
recent decisions confirm this (see Korah 2010; Blair, Sokol 2012; Gifford,
Kurdle 2015; Jones, Kovacic 2017; Sokol 2017). The recent Intel (2014)
decision provides a very explicit confirmation of this (see Katsoulacos
2019a). In this, the General Court (GC) explicitly rejected the idea that
the criterion of “non-disadvantaging rivals” is not the main criterion
governing adjudication in the EU.

3.2. The SS in the US

In the US, prior to the late 1970s, there were many “goals”
including, importantly, that of protecting the competitive process. Since

7 Consequently, under the TEB, there is no investigation for the specific case
using analyses 4, 5 and 6.

8 Ordo-liberalism reflects a German idea that the market should have some order.
See also Coniglio (2017) and Korah (2010).

12
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the end of 1970s however, the US Courts have accepted the view that
antitrust law is a “consumer welfare prescription” (Jones, Kovacic 2017)
and therefore a showing of liability requires that consumer welfare be
reduced (e.g. because of an increase in price without any counteracting
benefits to consumers such as improved service quality). It is worth
noting that there have recently been quite a few voices that have argued
that this should be changed and that the emphasis should return to the
protection of the competitive process (see, for example, Werden, Froeb
2018; Wu 2018).

3.3. The SS in Other Countries

Welfarist SS are adopted in a number of other countries and in
recent years some have also been moving towards a total welfare SS (e.g.
Canada, Australia) where the liability criterion is that of total welfare,
rather than consumer welfare. This requires taking into account a wider
range of potential efficiencies under a FEB LS than in the case of the
consumer welfare SS.

Non-welfarist SS’s related to public interest concerns are popular
in developing countries and BRICS, but they are recently also becoming
more popular in advanced/mature jurisdictions (see, for example, Baker,
Salop 2016; Fox 2018).

4. OPTIMAL LEGAL STANDARDS: WHICH LS’s SHOULD BE
ADOPTED IF THE OBJECTIVE IS TO MAXIMIZE SOCIAL
WELFARE?

Recent literature on optimal legal standards (see Katoulacos, Ulph
2009; Katoulacos, Ulph 2015; Katoulacos, Ulph 2016) assumes a welfarist
SS, and adopts a welfare maximization approach (which generalizes
the traditional decision-theoretic approach) taking into account both
decision errors and deterrence effects (and legal uncertainty). The main
result emerging from this literature is the following: shifting from Per
Se to effects-based legal standards for presumptively illegal (resp. legal)
conducts will be optimal (and improve welfare by reducing decisions
errors and adverse deterrence effects) if:

— The presumption of illegality (resp. legality) is not too high;’

— The discriminatory quality of the economic models (in terms of
their ability to distinguish between harmful and benign cases) is
sufficiently high.

9 In other words, when the probability that the conduct satisfies (resp. does not
satisfy) the criterion adopted for violating the law, is not too high.

13
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The presumption of illegality is extremely high for certain (hard-
core) horizontal agreements (e.g. price fixing, market sharing, bid-rigging)
and this is the reason for the essentially universal unanimity of using a
Per Se Illegality LS for these conducts. It is important to understand that
for such conduct this (Per Se) LS is indeed the LS that maximizes social
welfare.

But what about other conduct types?

Developments in economic theory (specifically in industrial
organization) and evidence suggest that the two conditions mentioned
above hold for a large number of other conducts in abuse of dominance
and vertical constraints, and consequently, for these conducts, EB LS’s
seem appropriate (i.e. they are optimal, from the standpoint of social
welfare maximization). Furthermore, legal uncertainty issues may not
reverse this conclusion (Katsoulacos, Ulph 2015; Katsoulacos, Ulph
2016).

These developments in economic theory have been an important
factor responsible for a move towards more EB LS’s, for vertical restraints
and abuse of dominance practices, in the US in the last 25 years. As noted
in Gavil (2008), after the Sylvania decision “the Court systematically went
about the task of dismantling many of the per se rules it had created in the
prior fifty years, and increasingly turned to modern economic theory to
inform its interpretation and application of the Sherman Act.”

But this move has not been universal and it has not been followed
in the EU (including most of its member states) and many other countries.
We need to provide an explanation, as this observation suggests that the
LS’s adopted in practice in many countries will not maximize social
welfare. First, let we take a closer look at the LS’s actually adopted in
the EU and the US.

5. LEGAL STANDARDS IN US AND EU ENFORCEMENT

Below we discuss the LS’s adopted in the US and the EU for
the two main categories of conduct other than horizontal agreements
(which are universally treated as Per Se): vertical restraints and abuse of
dominance practices.

5.1. Vertical Restraints — US

The US makes a vertical restraint lawful if consumers benefit
(therefore the consumer welfare SS is used, as previously mentioned)
after investigating all the implications (on consumer welfare) of the
specific restraint (therefore, the rule of reason LS or FEB is used). For
example, resale price maintenance can raise prices to consumers but not

14
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be prohibited if the defendants can show there are non-price benefits
to consumers (such as retailers providing better service) which means
consumers are not harmed on net.

Even if exclusive dealing is shown to significantly foreclose rivals,
plaintiffs must go further and establish that it is detrimental to consumers,
such as higher prices or reduced product variety. With regards to customer
and territorial restraints, anticompetitive concerns are raised only if those
restraints impair inter-brand competition (as opposed to competition
among retailers of the same brand) and it is then shown that consumers
are worse off.

To conclude, in the US it is required that a vertical restraint is
shown to harm consumers regardless of how much it might foreclose the
market to competitors or raise prices to consumers.

5.2. Vertical Restraints — EU

Under EU law, Article 101(1), the European Commission (EC)
must establish that the vertical agreement has as its “object or effect, the
prevention, restriction or distortion of competition within the common
market.” If it establishes that claim, the defendants can turn to justifying
that it is procompetitive by drawing on Article 101(3), and showing
that there are efficiencies to offset the anticompetitive effects and that
consumers receive their “fair share” so as not to be harmed.

Despite its apparent similarity to the US approach, there is a
significant difference. As mentioned “This framework would approximate
the US rule of reason if the Commission’s burden... were to show likely
adverse effects on consumer welfare. This, however, does not appear to
be the case. The Commission’s burden does not require an analysis of
competitive effects of the sort undertaken in the US. Rather, EU case
law suggests that it is enough for the EC to show that the agreement
in question restricted the ‘economic freedom’ of either a party to the
agreement or a third party, without regard to a likely effect on prices,
output, or consumer welfare generally.” (Cooper et al. 2005) That is, the
SS concerns “impact on the competitive process”. In turn, depending
on the type of the restraint, the LS is either a MPS Illegality or a TEB
Illegality LS. As we indicate below, the non-welfarist SS adopted in the
EU can be considered an important factor responsible for this.

5.3. Abuse of Dominance (AoD) Practices — US

With regard to legal standards in assessing AoD cases, since the
end of the 1970s there have been two competing schools in the US: the
Chicago School, arguing for MPS (or TEB) legality, and the Post-Chicago
School, arguing for FEB or Rule of Reason (see, for example, Evans,

15



Amnamu [IpaBHor ¢akynrera y beorpany, rommaa LXVIII, 2/2020

Padilla 2005). Especially, perhaps, in the hi-tech/innovation intensive
markets, the MPS legality prescription has been winning, despite the
growing voices that things should change.

5.4. AoD Practices — EU

As noted in Geradin, Petit (2010), under a presumption of illegality,
the assessment of AoD cases in the EU has relied on “old, formalistic
legal appraisal standards, and (has shown) a reluctance to endorse a
modern economic approach.” In another review, Neven (2006) reached
the same conclusions. In Ibanez (2016), the extensive review of the
European Courts’ choice of legal standard in AoD cases shows that, for a
large number of practices associated with such cases, the standard is one
of Modified Per Se Illegality while for the rest the legal standard is the
so-called truncated effect-based LS (which certainly falls short of the full
effects-based). However, a more recent detailed empirical analysis of all
the EC antitrust decisions, looking at the LSs implicit in the economic
analysis utilized by the EC CA (DGCOMP), shows that while these are
findings are confirmed on average for a period of over 20 years (from
1992 — 2016), there is a systematic move towards full effects-based in
AoD cases in recent years.

A summary:

Table 2. SS’s and LS’s in EU vs. US for Vertical Restraints
and AoD practices

Substantive Presumption and Legal Standard
Standard Approach to Decision
Errors

EU | Non-disadvantaging | Illegality (i.e. conduct MPS

rivals assumed to have Illegality or TEB
exclusionary or market
power raising effects,
on average).

llegality

Emphasis on false
acquittals.

usS Consumer Welfare Legality (i.e. conduct MPS
assumed to increase Legality, or
consumer welfare, on TEB Le;;ality

average). (especially in the

Emphasis on false hi-tech cases)
convictions.
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6. EXPLAINING DIFFERENT PRESUMPTIONS AND TYPES OF
LEGAL STANDARDS IN THE EU AND THE US

6.1. Explaining Different Presumptions in the EU and the US

AoD practices, conducted by firms with a dominant position,
is considered presumptively illegal in EU, while they are considered
presumptively legal in the US. Both positions can be correct, if we take
into account the differences in SS in the two jurisdictions. Conduct that
is considered on average to have exclusionary effects (and as such is
considered presumptively illegal under the EU SS) can simultaneously be
considered, on average, not to reduce consumer welfare (and as such is
considered presumptively legal under the US SS).

6.2. Explaining Different Legal Standards

While normative economic theory examines the choice of legal
standards to maximize social welfare, empirical observations are not
always consistent with this theory’s predictions, as discussed above.
According to the recently developed positive theory of the choice of LS’s
(see Katsoulacos, 2019b), these are adopted by the CA in anticipation of
the standards that are adopted by the appeal courts, taking into account
reputation-related and cost concerns of the CA. Thus, in this approach,
one needs to examine the factors that influence the courts’ choice of LS’s,
an important one being the courts’ SS. Recent analysis of the relationship
between legal and substantive standards shows the important influence
of the latter on the choice of the former. Specifically, it is explained why
the adoption of non-welfarist substantive standards makes more likely the
adoption of Per Se LS’s for presumptively illegal conducts (Katsoulacos
2019a).

6.3. The Relation Between SS’s and LS’s

Two recent articles (Katsoulacos 2019a, and Katsoulacos 2019b)
examine the relation between SS’s and LS’s—specifically how the former
influences the choice of the latter. The analysis is used to shed light on
the question of the factors that determine the differences in the choice
of LS’s in different jurisdictions. It is shown that a very important factor
behind these differences can be the fact that, in different countries, the
courts do not adopt the same SS’s. Indeed, it is argued that this may be
one of the main factors behind the most significant remaining divergence
in antitrust enforcement in the EU and North America, which is that the
former continues to use Per Se or “object-based” LS’s to a much greater
extent.
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As noted above, in the EU, under the influence of a strong Ordo-
Liberal tradition, the SS is not welfarist; it is related to the impact of
the investigated conduct on rivals (or, impact on the “competitive
process”). Generally, when a court would consider it best to use a non-
welfarist SS such as that of not-distorting the competitive process or
not-disadvantaging rivals), it would be more likely to consider conducts
as presumptively illegal rather than presumptively legal. Also, for the
former, the use of this non-welfarist SS will lower the LS adopted by the
court closer to Per Se, by increasing the strength of the presumption of
illegality, since the probability that a conduct is exclusionary (i.e. that it
violates the liability criterion of exclusion) is higher than the probability
that it is consumer-welfare reducing (i.e. that it violates the liability
criterion of consumer harm). Anticipating this, a utility-maximizing CA
(motivated by reputation and cost concerns) will adopt (at best) the same
(low) LS, or an even lower LS than the court (Katsoulacos, 2019b). As a
consequence, this will significantly reduce the extent to which economic
analysis will be relied upon in determining liability in any specific case.

More specifically, Katsoulacos (2019a) illustrates that welfarist
SS’s should not be confused with EB (rule-of-reason) LS’s, as is
commonly done in literature. We can have EB LS’s without welfarist
SS’s and we can have Per Se LS’s with welfarist SS’s. A characteristic
example of the misunderstandings is the exchange in Wils (2014) and
Rey, Venit (2015), concerning the EC’s Intel case. The latter criticizes the
EC and GC “for not using (full) effects-based” (meaning FEB under an
welfarist SS), while the former commends the EC and GC “for using the
(appropriate) effects-based” (associated with a non-disadvantaging rivals
SS): Wils (2014) was right, in the sense that given the non-welfarist SS
adopted by the GC, it did not even make sense to use a full effects-based
LS (see also Peepercorn 2015).

In the case of Intel, if under an welfarist SS the socially-optimal
LS is FEB, with a disadvantaging-rivals SS (as the one applied by EU
Courts), the LS adopted is likely to be even lower than TEB, i.e. it is
likely to be the MPS LS — which is in fact the LS adopted by the GC.
The GC’s LS choice is completely rational given its objective (which
is essentially to protect rival firms). In summary, given the SS of EU
courts, it is natural to find that conduct by dominant firms is considered
presumptively illegal and is often assessed using the MPS Illegality LS.
If the courts were to switch to welfarist objectives, in AoD cases the LS’s
are likely to move closer to FEB.

6.4. Explaining Avoidance of FEB in AoD Cases in Both Jurisdictions

It is important to observe that in a number of recent hi-tech AoD
cases (such as those involving Google and Intel) both the EU' and the

19 The EU Courts and the EC’s Legal Service.

18



Yannis Katsoulacos (ctp. 7-24)

US jurisdictions avoided the adoption of FEB LS’s. To explain this
we start by noting that the discriminatory quality of economic models
and economic evidence in AoD cases is lower than that of mergers and
vertical restraints. This fact makes such modeling and related evidence
much more likely to be rejected (and decisions reversed or annulled).
This constitutes a very serious disincentive for the use of FEB by the CA
in AoD cases. Agencies (and in the case of the EC, more specifically,
the EC’c Legal Service) are making decisions by anticipating the courts’
choices and minimizing the risk of annulment (thus avoiding adverse
reputation effects). The intensive use of economic modeling and evidence
entailed by using FEB can increase the disputability of decisions and
consequently it is expected, ceteris paribus, to increase the rate of
annulment by appeal courts.

There is some evidence of this last effect. Neven (2006) looks at
all the appeals against EC decisions during the 1994-2006 period, and
computes the proportion of cases in which the EC prevailed (so decisions
were not annulled). He determines a 98% success rate of Art. 82 (now
Art. 102) AoD decisions that “have remained focused on form”, which “is
striking”. The proportion of mergers and Art. 81 (now Art. 101) cases that
focus on the effects is much lower — 75%. Neven considers this “probably
the most important insight of (his) findings”. The evidence presented by
Neven is not however confirmed when a much larger/updated dataset
(that considers EC decisions until 2016) is examined in order to identify
whether moving closer to FEB in antitrust decisions by the EC’s CA
(DGCOMP) increases the rate of annulment (Katsoulacos, Makri, 2020) .

Thus we have:

— In the EU, for infringement, the courts need a showing of only
exclusionary potential, with conduct considered presumptively
illegal. Given this, it is natural for the EC to adopt MPS (or
TEB) Illegality LS’s.

In the US, for infringement the courts require a showing
of reduction in consumer welfare, with conduct considered
presumptively legal. Given this, agencies attempting to show
infringement through a FEB LS would be too risky (and more
costly), so they adopt MPS (or TEB) Legality.

The US Google case perhaps best illustrates the situation in the US.
Concluding its 2013 investigation the FTC noted that “the law protects
competition, not competitors” and that there was not enough factual
evidence of alleged “search bias” to support a complaint. Interpreting the
outcome, Kovacic (2018) states that “Supreme Court rulings have given
dominant firms more freedom [than in the EU] to control pricing, product
development and marketing” noting that “I believe that the crucial factor
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that led the FTC to back down was its perception that Google ultimately
would prevail in the Courts. If the US doctrine resembled the EU antitrust
doctrine regarding dominant firms, there is a strong chance that the FTC
would have brought its own case.”

6.5. Will the ECJ Intel Decision Change the Situation in the EU?

The European Court of Justice (ECJ) decision'! on Intel represents a
move in the right direction for the EU. The ECJ decision does ask the GC
to move away from MPS lllegality, towards more effects— based illegality,
whereby it must be established that rivals are indeed disadvantaged, by
undertaking an As Efficient Competitor investigation for the specific case
(and not only relying on inference). But this is certainly not a request
for FEB, which takes seriously into account efficiencies and undertakes
a balancing test, given that the ECJ, as the GC, also adopts the “non-
disadvantaging rivals” SS under which there is no scope for a FEB LS.

6.6. The Importance of Innovation in the Choice of SS and LS

It has recently been stressed by many authors that enforcement
in innovation-intensive markets must be re-calibrated to preserve the
incentive to innovate (by placing more weight on dynamic competition
over static competition). This is right. It has also been suggested by
some authors that the situation could be improved by abandoning the
consumer welfare SS and switching to a “protection of the competitive
process” SS. For example, Wu (2018) states that “this small change...
would make antitrust far more attentive to dynamic harms.” The
suggested switch in the SS, could shift the presumption from legality to
illegality or, if the presumption is one of illegality, it will increase the
strength of the presumption of illegality. In either case, the impact will
be to make it even more likely to adopt MPS or TEB Illegality LS’s,
rather than FEB LS’s. From a welfare-maximization (or decision-error
minimization) perspective, this suggestion would be sensible if one
accepts that exclusionary conduct against new highly-innovative firms
is highly likely to be harmful to welfare in the long run. In this case, a
showing of exclusionary effects can be presumed to be welfare-reducing
with a high probability, i.e. the strength of the presumption of illegality
of exclusionary conduct is very high (and hence a TEB Illegality LS is
indeed justified).

11" Judgment in Case C-4 13/14 P Intel v. Commission (Sept. 2017).
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7. CONCLUDING REMARKS

While economics literature, under the assumption of a welfarist SS,
suggests that EB LS’s should be very widely adopted in competition law
enforcement, for conducts other than hard-core horizontal agreements, in
practice this is not observed in the assessment of many business conducts.
Among the more mature jurisdictions, this is particularly pronounced in
the EU (though FEB is also avoided in the US in recent hi-tech AoD
cases). The non-welfarist SS’s and illegality presumptions that the
EU Courts have been adopting are likely to be mainly responsible for
the differences in the LS’s adopted (especially in relation to abuse of
dominance cases) in the EU (MPS or TEB Illegality) relative to North
America (MPS or TEB Legality).

In summary, the European courts adopt non-welfarist SS’s and
this influences their presumptions and choice of LS’s: the former are
presumptions of illegality and the latter are Modified Per Se (or TEB)
Illegality LS’s. The EC, in turn, chooses Modified Per Se (or TEB)
Illegality standards, anticipating the choice of the courts. Clearly, it does
not make sense to criticize the EC for acting in anticipation of the courts’
choices. It also does not make sense to criticize the courts for a LS choice
that is rational, given their SS. But it may indeed make sense to criticize
the EU courts for using the wrong (non-welfarist) SS’s.
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COMPETITION LAW IN THE AGE OF COVID-19

The aim of this article is to provide a short overview and analysis of some
competition authorities’ responses to the COVID-19 emergency, by evaluating the
state of play and, where relevant, making proposals for how competition law and
its enforcement might develop worldwide. The article contributes to the existing
international debate about the consequences of the current COVID-19 crisis on
competition law. The analysis is limited to restrictive agreements, abuse of dominance
and merger control.

The undertakings must primarily be aware of that current crisis is not an
excuse to breach competition laws and that competition laws continue to apply,
with no general crisis exemption, nor during the COVID-19 crisis. The competition
authorities are accommodating their practice in addressing restrictive agreements
(cooperation between competitors in times of economic crisis), abuse of dominance
(measures to protect against exploitative pricing), and merger control (procedural
and substantive aspects of control).
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Merger control. — COVID-19.

1. INTRODUCTION

Coronavirus disease (COVID-19), which appeared in December
2019, has spread rapidly across the globe, bringing considerable human
casualties and major economic disruption. On 11 March 2020, the World
Health Organization (WHO) pronounced global outbreak of the disease,

Special Adviser, Commission for Protection of Competition of the Republic
of Serbia; Research Fellow and External Associate, Institute of Comparative Law in
Belgrade, ivanarakic12@gmail.com.

25



Amnamu [IpaBHor ¢akynrera y beorpany, rommaa LXVIII, 2/2020

declaring COVID-19 a pandemic, which was previously announced as
a public health emergency of international concern.! According to the
WHO, as of 30 April 2020, the novel disease had caused 3,090,445
confirmed human infections, with 217,769 deaths, in 213 countries,
areas or territories with confirmed cases, with a fast-rising share of these
worldwide (WHO 2020a). The COVID-19 pandemic has become the
most challenging health emergency of our time, causing at the same time
devastating implications in economic, political, social and psychological
spheres of lives.

Apart from being a global health concern, COVID-19 is having
major consequences on the world economy. According to the Organisation
for Economic Co-operation and Development (OECD), when assessing
the economic impact of the COVID-19 pandemic, it is the third and
greatest economic, financial and social shock of the 21st century, after
9/11 and the global financial crisis of 2008, which brought a halt in
production in affected countries, hitting supply chains across the world,
a steep drop in consumption together with a collapse in confidence and
a sharp decline in services that reflects the consequences of lockdowns
and social distancing, especially in urban settings (OECD 2020a, 3).
Experts predict that if economic activity uninterruptedly freezes up due
to restrictions, quarantine, and people staying at home, the consequences
will be much more negative for economic growth, including turbulence in
financial markets where the global spread of COVID-19 has heightened
market risk aversion in ways not seen since the global financial crisis
(OECD 20200, 1).

According to the preliminary projections of the International
Monetary Fund (IMF), it is very likely that in 2020 the global economy
will experience its worst recession since the Great Depression, surpassing
that seen during the 2008-09 global financial crisis. The COVID-19
crisis (also being called ‘the Great Lockdown’) is projected to shrink
global growth dramatically (IMF 2020a, v). For example, as a result of
the pandemic, global growth is projected at —3.0 per cent in 2020, an
outcome far worse than during the previous global financial crisis, while
growth in the European Union (EU) is projected at —7.1 per cent (IMF
2020a, 7).2 However, it is disclaimed that there is extreme uncertainty
surrounding the global growth forecast because the economic fallout

' Pneumonia of unknown cause detected in Wuhan (China) was first reported
to the WHO Country Office in China on 31 December 2019. The Chinese authorities
identified a new type of coronavirus, which was isolated on 7 January 2020. Previously
known as “2019 novel coronavirus”, it was officially named on 11 February 2020 by the
WHO, as severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2), responsible
for coronavirus disease (COVID-19).

2 The United Kingdom is excluded from the EU group, which comprises 27

countries.
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depends on uncertain factors that interact in ways that are difficult to
predict. These include, for example, the pathway of the pandemic, the
progress in finding a vaccine and therapies, the intensity and efficacy
of containment efforts, the extent of supply disruptions and productivity
losses, the repercussions of the dramatic tightening in global financial
market conditions, shifts in spending patterns, behavioural changes (such
as people avoiding shopping malls and public transportation), confidence
effects, and volatile commodity prices (IMF 2020a, 4).

The COVID-19 pandemic is hitting businesses and public
authorities hard, including competition authorities. Application of the
competition rules in the context of the health crisis, as well as economic
crisis and declining markets, represents an additional challenge for the
competition authorities. There is a need to maintain the level playing
field as one of the tools to pave the way to economic recovery and, at
the same time, to respond to rapidly evolving problems, while upholding
the basic objectives of competition law, which also remain relevant in a
period when undertakings and economies as a whole suffer from crisis
conditions.

The fear of competition authorities is that undertakings may use
such an unprecedented situation to violate competition law and exploit
vulnerable consumers, through excessive pricing, improper collusion
between competitors, exchanging commercially sensitive information,
minimum resale price maintenance or other anticompetitive conducts.
There is increasing pressure on competition authorities to keep markets
functioning by allowing a degree of collaboration between undertakings,
while aspiring to ensure that they do not exploit the COVID-19 pandemic
to justify anticompetitive behaviours to the detriment of the consumers.

The aim of this paper is to provide a short overview and analysis
of the responses of selected competition authorities to the COVID-19
emergency, by evaluating the state of play and, where relevant, making
proposals for how competition law and its enforcement might be
developed worldwide. The paper contributes to the existing international
debate about the consequences of the current COVID-19 emergency on
competition law. The analysis is limited to the traditional ‘three pillars’ of
competition law (restrictive agreements, abuse of dominance and merger
control), but does not encompass competition advocacy or state aid. The
enforcement of competition law is a ‘traditional’ tool for promotion of a
competitive market and thereby protection of competition and consumer
welfare, even though it is not the only way and not always the most
effective tool to encourage greater competition. This is the primary duty
of the competition authorities during the COVID-19. The article does not
consider advocacy activities, since simple enforcement of competition
law it the only requirement.
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2. CONTINUOUS APPLICATION OF COMPETITION LAW WITH
NO GENERAL CRISIS EXEMPTION

The question arises as to whether competition policy and its
requirements should possibly be relaxed since the COVID-19 crisis may
place a large number of undertakings in financial distress, them being
unable to avoid the legal risk of competition law infringement during
times of economic volatility. Such a risk may be an efficient way to
respond to some of those difficulties, but undertakings must be aware of
the competition law criteria for such behaviour.

From the standpoint of competition authorities, it is indisputable
that there are no general exemptions to competition rules, even in
times of crises. Competition authorities apply competition rules strictly,
independently of short or long-term fluctuations in market conditions:
there is no automatic ‘public interest’, ‘emergency’ or ‘crisis’ exemption
to competition law. In response to the COVID-19 crisis, competition
authorities announced that competition would still apply to undertakings
during COVID-19 outbreak, regardless of numerous calls for the
‘suspension’ of competition law during the pandemic.

The message of the competition authorities is clear and unambiguous:
undertakings must take care to avoid anticompetitive conduct as they
manage this pressing global health threat; they are still forbidden from
restricting competition by agreement or other forms of coordinated
behaviour, as well as by abuse of dominance or anticompetitive mergers.
These efforts of the competition authorities are moreover confirmed by
warnings that they will be increasingly vigilant against possible harmful
undertakings’ anticompetitive practices during the COVID-19 crisis.
These authorities also publicly stressed that they would not hesitate to
enforce their laws aggressively and would not allow anticompetitive
practices to be justified on the basis of economic downturn.?

In the short term, it is expected that competition authorities
accommodate the needs that arise from the COVID-19 crisis, in that they
will choose to enforce competition law more selectively. Their activities
should serve as a tool to both facilitate the healthcare response to the
pandemic and protect consumers from exploitation, in order to preserve
public health and accelerate economic recovery. In this context, it is
extremely important to ensure that essential public health products and

3 For example in Brazil, Bulgaria, Canada, the Czech Republic, the EU, France,
Hungary, Greece, Ireland, Israel, Italy, Latvia, Luxembourg, Mexico, Poland, Portugal,
the Republic of South Africa, Romania, Spain, Turkey, the United Kingdom, the USA,
as well as the European Competition Network (ECN), the International Competition
Network (ICN), the OECD and the United Nations Conference on Trade and Development
(UNCTAD).

28



Ivana Raki¢ (ctp. 25-61)

services (like medical supplies and equipment) remain available on the
market at competitive prices and their supply will not be impeded. This
also applies to the pharmaceutical, food and commerce markets.

Consequently, the competition authorities have enhanced
monitoring and prioritised competition law enforcement against practices
that exploit the current COVID-19 situation to the detriment of consumers
and breach competition law.* They considered that was more important
than ever that competition, businesses and consumers receive protection
under competition law. Therefore, they announced that they would be
closely monitoring the prices of certain types of goods, particularly on
online sales and delivery platforms (courier/transport services), especially
those in high demand due to COVID-19.° Furthermore, for instance,
the US Federal Trade Commission and Justice Department announced
an expedited COVID-19 antitrust procedure. In such circumstances,
competition law should ensure that national and global support measures
are effective in combating COVID-19 and help affected undertakings
deal with this unprecedented crisis, but keeping in mind the importance
of meeting competition policy objectives.

In order to achieve these goals, several competition authorities have
established dedicated COVID-19 task forces to address specific issues
and challenges affecting competition due to the COVID-19 pandemic,
with a priority of monitoring market developments and prices of food and
hygiene products, to maintain a sound competitive market structure, as
well as to provide information about the application of competition rules,
the investigations carried out during the current emergency and procedural
matters (e.g. Greece, Poland, the UK, the USA). Moreover, some authorities
have launched dedicated websites to provide guidance to undertakings on
the compatibility with competition law of concrete conducts, in a way that
it serves as information hub where such information may be found (e.g.
Australia, the EU, Ireland, the UK, the USA). These websites are updated
on a regular basis. Furthermore, competition authorities have also set up
mailboxes where undertakings may seek informal guidance on specific
issues and their rights and obligations in relation to the COVID-19 crisis.

For example in Brazil, Bulgaria, Denmark, the Czech Republic, the EU, France,
Greece, Israel, the Republic of South Africa, Romania, Spain, the United Kingdom, the
USA, Turkey.

> These products are considered COVID-19 relevant products, e.g. relevant

medicinal products (including vaccines) and treatments, their intermediates, active
pharmaceutical ingredients and raw materials; medical devices, hospital and medical
equipment (including ventilators, protective clothing and equipment as well as diagnostic
tools) and necessary raw materials; disinfectants and their intermediary products and
raw chemical materials necessary for their production (see Communication from the
Commission: Temporary Framework for State aid measures to support the economy in
the current COVID-19 outbreak).
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For example, the European Commission has pointed out that its dedicated
mailbox should be used to seek informal guidance on specific initiatives,
whilst the Spanish authority uses an established dedicated mailbox as an
online whistleblowing hotline for reporting anticompetitive practices or
complaints related exclusively to competition rules in the context of the
current pandemic.

Since the global outbreak of COVID-19, several competition
authorities have already initiated or closed investigations into potential
infringements of competition laws in the context of the crisis. The Italian
competition authority has opened two separate abuse of dominance
investigations against the Amazon and eBay platforms with regard to the
unjustified and significant price increases of hand sanitizing/disinfectant
products, respirators and other health and hygiene products, during the
health crisis.®

The Greek competition authority has also launched an investigation
into significant increases in the retail prices and output restrictions on
healthcare materials and other products. It sent requests for information
to a large number of undertakings active in the production, import
and marketing of healthcare products, in particular surgical masks and
disposable gloves, as well as other products such as antiseptic wipes and
antiseptic solutions.”

At the same time, the Polish Competition Authority initiated
proceedings on the conduct of wholesalers supplying personal protective
equipment to hospitals, to examine whether the wholesalers terminated
contracts with hospitals in order to obtain significantly higher prices for
health products and violate competition law, including through abuse of a
dominant position and price fixing.®

Due to an unprecedented number of complaints received by
the competition authority, in the Republic of South Africa numerous
undertakings are under preliminary investigation, examining whether
retailers and suppliers could be charged for excessive prices of products
related to COVID-19 essentials (hand sanitizers and face masks, as well

as toilet paper, flu medication and other products).” The competition
© See press releases hitps://en.agem.it/en/media/press-releases/2020/3/ICA-

Coronavirus-the-Authority-begins-investigating-Amazon-and-eBay-for-misleading-

claims-and-excessive-price-increases, from 12 March 2020 (last visited 30 April 2020).

7 See press release hitps://www.epant.gr/en/enimerosi/press-releases/item/840-

press-release-investigation-in-healthcare-materials.html, from 21 March 2020 (last visited
30 April 2020).

8 See press release https://www.uokik.gov.pl/news.php?news_id=16277&news._
page=1, from 4 March 2020 (last visited 30 April 2020).

Seepressrelease http.//www.compcom.co.za/wp-content/uploads/2020/03/CCSA-
COVID-19-statement-31-March-2020-Final-1.pdf, from 31 March 2020 (last visited 30
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authority has further stated it had referred its first COVID-19 price
gouging case to the Competition Tribunal.!®

The Spanish competition authority has announced that, as a result
of numerous received complaints of anticompetitive conduct related
to COVID-19, it has opened investigations into the financial services,
funeral services and health product manufacturing markets. In the case
of the financial services sector, the authority is investigating whether
the requests for additional guarantees when granting state-guaranteed
loans and other financial aid, relate to the COVID-19 health crisis,
could amount to anticompetitive conduct. Furthermore, the authority is
investigating whether the prices charged by numerous funeral service
companies during the health crisis could be due to anticompetitive
agreements between competitors or due to aggressive unfair practices
that are objectively contrary to the requirements of good faith. In the case
of the health products sector (such as sanitising gels and raw materials
used in their manufacture (ethanol)), the authority is closely monitoring
pricing and market shortages with the aim of identifying anticompetitive
practices due to potential price increases.!!

The French authority had also to intervene in this sector, but it
closed an initial investigation into exclusive import practices in the
medical equipment sector intended for hospitals in overseas territories
(French Guiana and the French West Indies). The authority opened
an initial investigation into exclusive import practices likely to be
implemented by an undertaking supplying hospitals with respiratory
systems and products intended for patients suffering from respiratory
disorders. It notes the decision of the accused undertaking to clarify the
conditions for the distribution of its products in these overseas territories
in order to strengthen competition and ultimately decided to close the
investigation.'?

2.1. Working Policies of the Competition Authorities

Competition authorities have recognised the COVID-19 pandemic
as a health hazard that impacts their continuing enforcement missions,
their work and the need to maintain the health and safety of their

April 2020).

10 See press release  http://www.compcom.co.za/wp-content/uploads/2020/04/
Media-Statement-COMMISSION-CRACKS-DOWN-ON-EXCESSIVE-PRICING .pdf, from
15 April 2020 (last visited 30 April 2020).

11 See press release hitps://www.cnme.es/balance-buzon-covid-7-abril-20200407,
from 7 April 2020 (last visited 30 April 2020).

12 See press release hitps://www.autoritedelaconcurrence.fi/en/press-release/
respiratory-assistance-equipment-french-guiana-and-french-west-indies-investigation,
from 6 April 2020 (last visited 30 April 2020).
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employees. As these expedited responses to the health crisis and the
sanitary containment measures being adopted across the world, including
constraints on physical distancing and travelling, competition authorities
adapted competition procedures and deadlines for the extraordinary
circumstances. This was their way of preventing the spread of COVID-19
in their workplace practices.

As priority measures, a vast majority of the authorities is currently
working remotely and/or with reduced capacities, by encouraging their
staff to work from home, which has procedural consequences, including
on in-depth investigations, dawn raids and leniency applications. Some
authorities are under lockdown and most competition authorities have
closed their offices to the public, cancelling and suspending meetings
and hearings. They have also had to adapt deadlines and procedures, by
interrupting, suspending or postponing the term of the delays, formally
or informally, as well as switch to teleworking and reducing their
opening hours. Furthermore, the competition authorities are trying to stay
operational, and depending on the technical possibilities, are accepting
merger filings and submissions electronically or by email.

3. LESSONS FROM PAST ECONOMIC CRISES

During the COVID-19 crisis, competition agencies inevitably
face enormous challenges. Previous crises have shown that competition
agencies had paid special attention to these issues, in order to maintain the
basic principles of competition. This is why many are wondering whether
there are lessons from past economic crises, what are the differences and
similarities between them, and what were the effects of these crises on
competition law enforcement.

There are many examples of competition authorities worldwide
being tempted to reduce competition law enforcement and change the
rules and their ultimate goals during crises, e.g. Chinese and Taipei up to
and including the East Asian Financial Crisis, Indonesia during the East
Asian Financial Crisis, Japan in the post-war era, the Republic of Korea
in the 1970s and 1980s, the USA during the Great Depression and the
aftermath of hurricanes Katrina and Rita in 2015, as well as the global
economic downturn that lasted from 2007 until at least 2009 (see OECD
2011a, 23-38). There is a long history of accommodation and practical
thinking about competition law when crises demanded it, while the
most representative examples are the crises in the USA during the Great
Depression and the global financial and economic crisis in 2008.

At the time of the Great Depression, the USA adopted an approach
to antitrust law that effectively suspended the law and legalized cartels
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covering a wide swath of US industry, instead of reinvigorating antitrust
enforcement. The US Supreme Court declined to treat horizontal
price fixing as illegal per se, which was considered to have serious
anticompetitive effects on the economy in the medium and long term. It is
believed that such governmental efforts and the emerged cartels delayed
economic recovery during the Great Depression, which is the lesson the
USA did not forget (see OECD 2011a, 215-217; Shapiro 2009, 6-12).
It is stressed that the prosecution of illegal cartels and other antitrust
violations is just as necessary during times of economic difficulty as
during times of economic prosperity (OECD 2011a, 218).

Consequently, during the 2008 global financial crisis, governments
worldwide took the opposite approach. Being aware of that reducing
competition law enforcement during economic crisis does not promote
economic recovery, the competition authorities emphasized that they
would not ignore breaching of competition law (OECD 2011a, 44-47,
217). Although during economic crises it is sometimes suggested that
lighter enforcement of competition laws would be appropriate, lessons
from the past show that relaxing competition policy during such crises
would be counterproductive. Therefore, the competition authorities
succeeded in avoiding strong political pressure to suspend the importance
of competition policy. In the USA it is stressed that competition law does
not change in content or enforcement and the same basic principles of
antitrust economics that apply during economic expansion also apply
during recession (Shapiro 2009, 12—13). Hence, in the medium and long
term, there is no convincing reason to do anything other than maintaining
present objectives and standards of competition law enforcement because
the opposite would endanger future national and global market economies.

While there is no theoretical or empirical basis for changing the
basic principles and objectives of competition law during economic
crises (Shapiro 2009, 12), competition enforcement still should not
be implemented without taking into account specific circumstances
of the crisis. The competition authorities should be aware of the real
conditions in the market and carry out a case-by-case analysis, taking into
consideration the context and effects of the actual crisis. This means that
in the short term, the authorities could relax standards of competition law
enforcement, not only with respect to procedural merger control, but also
for general antitrust work. Therefore, transitory economy distress could
have an immediate impact on competition law enforcement, but should
not cause a long-term decline in economic activities because history
teaches us that reducing competition law enforcement during economic
crises does not promote economic recovery (Shapiro 2009, 23). Past
experience demonstrates that recoveries from financial and economic
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crises were delayed when competition enforcement was relaxed (OECD
2011b, 51-52).12

Competition laws are sufficiently flexible to accommodate beneficial
cooperation and collaborations between competitors during crises, but
not in a way that would support price fixing or abuse of dominance, at
the same time. It is by no means clear that vigorous competition law
enforcement should be implemented.

Changing competition authority priorities should focus on
strengthening advocacy and paying greater attention to restrictive
agreements and abuse of dominance proceedings. These are essential for
safeguarding the general public interest and ensuring proper functioning
of the markets in the short run. Competition authorities will need to adjust
competition law enforcement to the new crisis environment without
changing their standards, but they should be also prepared for a new wave
of mergers. As we have seen in the 2008 downturn, COVID-19 crisis will
lead to an increase in the number of mergers and the number of failing
firm defences advanced (OECD 2011b, 52-54).

Considering these lessons from past economic crises, authorities
across the globe announced temporary and conditional, but cautious
relaxation of competition law enforcement in response to competition
challenges caused by the COVID-19 outbreak. It is stressed that current
crisis may affect the way the competition law is applied which is why
competition authorities introduced flexibility in its enforcement. The
competition authorities are adapting their practice of addressing restrictive
agreements (collaboration between competitors in times of economic
difficulties), abuse of dominance (measures to protect against exploitative
pricing) and merger control (procedural aspects of control, protective
changes of some national merger rules, etc.), which is examined in detail
below.

In theory, the view that competition policy should be temporary
softened in extreme crises is not completely unfounded. It would be
imprudent not to allow such adjustment to reflect economic reality (OECD
2011b, 17; Shapiro 2009, 12). During the crisis, governments worldwide
are counting on undertakings to play a critical role in getting through
these extraordinary times which will lead them to look for solutions for
dealing with this crisis. Undertakings are called on to coordinate their
activities in various ways, to assist in responding to the COVID-19
crisis. However, competition law will not be at the top of undertakings’
agendas currently, which means that the responses of the competition
authorities should provide undertakings with optimal and legal solutions

13 For more information about competition policy and economic crises, see
Fingleton 2009; Vickers 2008; Lowe 2009; Lyons 2009; OECD 2009a; Amelio, Siotis
20009.
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for managing anticompetitive risk, ensuring they can respond quickly and
in the best interests of the consumers and the community.

In order to explain the responses of the competition authorities
and to stress the importance of the role of competition policy during
the current crisis, it is important to thoroughly understand its causes by
comparing it to the 2008 economic downturn. The competition authorities
should base their activities on the lessons from the previous experiences,
but the COVID-19 crisis has already shown a distinctive facet that must
be taken into account.

The competition challenges encountered in previous crises are re-
emerging, but this crisis brings new one because the current situation
is very different. The global economic crisis was caused by financial
reasons in nature and with confidence-related effects, while the root of
the COVID-19 crises is medical in nature but economic activity is being
shut down. During the economic crisis, governmental support was limited
to banks, with the aim of preventing the collapse of the financial services
sector, while currently the shock of entire countries being locked down
is affecting entire economies through different channels, spreading across
many sectors. Now there is a supply shock resulting from the disruption
of supply chains, there is a demand shock caused by lower consumer
demand and there is the negative effect of uncertainty on investment
plans and the impact of liquidity constraints on undertakings (Temporary
Framework for State aid measures to support the economy in the current
COVID-19 outbreak). Unlike during the 2008 crisis, current mobility
restrictions limit some of the automatic stabilisers/offsetting actions
(informal work, share economy) and impose additional costs; there are
particular issues with medical equipment and biosecurity of food; the
crisis is more services-driven, given the limitations on physical contact
and widespread closure of key service sectors (tourism, travel and
entertainment); this crisis is having a disproportionate impact on micro,
small and medium enterprises; there are greater disruptions to production,
leading to pressure on supply chains (OECD 2020c¢, 7).

A further extraordinary issue is the uncertainty surrounding
COVID-19, including in terms of the scale and pace of infection; how long
and widespread shutdown measures will prove necessary; and the risk of
“second wave” infections as the virus moves around the globe (OECD
2020c, 2). It seems that undertakings are facing particular challenges due
to the COVID-19 crisis and that, now more than ever, the competition
law enforcement must be flexible enough to account for changing market
conditions, even during times of uncertainty. The actions taken by the
competition authorities thus seem appropriate in the context of ensuring
the health, saving lives and economic security while they must continue
to carefully analyse the potential effects of undertakings’ conduct and
proposed mergers and stay focused on it.

35



Amnamu [IpaBHor ¢akynrera y beorpany, rommaa LXVIII, 2/2020

4. RESTRICTIVE AGREMEENTS AND ‘EMERGENCY
COOPERATION’

In response to the risk of COVID-19 infections, governments across
the globe have limited or cancelled all gatherings, events, educational and
commercial activities with the exception of essential activities such as
supermarkets, pharmacies, banks, the postal service, etc. Consequently,
individuals are increasingly sheltering at home and have stopped
buying, whether voluntary or as requested by the state. These measures
have led to many businesses temporarily being shut down, factories
suspending production, widespread restrictions on travel and mobility,
social distancing, financial market turmoil, an erosion of confidence and
heightened uncertainty.

Although undertakings are making considerable efforts to
ensure ‘business as usual’ during the COVID-19 crisis, the pandemic
is inevitably having a significant impact on their business activities, in
terms of struggling to cope with issues like distribution, sourcing inputs,
components and other resources. This extraordinary situation triggers
the need for undertakings to cooperate or collaborate with competitors
to overcome challenges due to COVID-19, in order to ensure the supply
and fair distribution of scarce products to all consumers (such as essential
utilities, foods and medical supplies). As a consequence, the undertakings
may be required to work with competitors and align commercial coping
strategies in order to mitigate losses. The economic crisis could invite
anticompetitive conduct that triggers competition authorities’ attention
because the competition rules prohibit undertakings from entering into
agreements that directly or indirectly have as their objective or effect the
restriction of competition.!* This means that such cooperation between
competitors could generally raise competition law concerns because
undertakings may try to collude and take advantage of the economic crisis
and gain substantial market power during such a period. The question
for the competition authorities is what is the right response to this
cooperation, which could be only a short-term problem, and whether they
should permit undertakings to cooperate in the public interest without
fear of breaching the competition rules concerning restrictive agreements.

Most notably, the majority of competition authorities have
announced that they are looking to ease up enforcement temporarily,
in order to allow or encourage such pro-competitive cooperation. It is
considered that in the current situation cooperation between competitors
can speed recovery and that the health crisis could be a legitimate reason

4 1t is suggested that during periods of recession, there is an increased tendency
for undertakings to enter into collusive agreements (Amelio, Siotis 2009, 6). For more
information about the impact of crises on the incentive to cartelise, see OECD 2011a,
21-24; Stephan 2009; OFT 2005.
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justifying potential problematic conduct. There is clear and obvious
reason to introduce certain relaxations into competition law enforcement
for the purpose of safeguarding public interests.

Across the globe there are indications that governments are
experiencing shortages of medicines used to treat patients with COVID-19
or other essential scarce products in short supply. Therefore, there is a clear
need to cooperate and keep trade flowing, both to ensure the supply of
essential products (to save both lives and livelihoods) and to send a signal
of confidence for the global economy. For example, pharmaceutical (or
generic drugmakers) and medical companies are encouraged to cooperate
in order to develop vaccines, therapies and testing of an effective
vaccine, as well as to supply hospital medicines for COVID-19 patients,
while hospitals and healthcare providers may need to work together
in providing immediate access to healthcare. Additionally, retailers,
restaurants, technology and telecommunication companies cooperate in
order to limit the economic and personal disruptions caused by the social
distancing measure, while other undertakings may need to temporarily
combine production or distribution of COVID-19 related supplies. Hence,
undertakings active in these markets play a crucial role in overcoming
the effects of the COVID-19 crisis because their joint activities may be a
necessary response to extraordinary market conditions.

In order to help undertakings to deal with the unprecedented
challenges and provide them guidance on the legality of the proposed
joint activities in response to the COVID-19 crisis, competition authorities
have relaxed enforcement of competition rules. The authorities have made
it clear that cooperation between competitors that allow undertakings to
continue their business during the COVID-19 crisis, can be considered
as market activity that actually aids competition in the long run. If
undertakings doubt the compatibility of such cooperation with competition
law, they can approach the authorities for formal or informal guidance.

The competition authorities have responded to concerns by
providing significant guidance about relaxed application of criteria for
restrictive agreements, regarding cooperation between competitors to
overcome the challenges raised by the COVID-19, including under
capacity, overcapacity and the scarcity of products.”> Some authorities
have introduced new criteria, by adopting new temporary rules related to
these conducts. Furthermore, in Iceland, Norway, Australia, South Africa,
the UK and the USA, following the COVID-19 epidemic, temporary
sector exemption from the competition rules has been granted. At the
same time, the authorities warned undertakings not to go beyond what is
necessary to curtail the emergency.

15 For example in Bulgaria, Canada, China, Denmark, Finland, Germany, Greece,
India, Luxembourg, Mexico, Netherlands, Romania, Spain.
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The Norwegian government has granted the transportation
sector a three month temporary exception from the prohibition against
anticompetitive agreements and practices prescribed in the Norwegian
Competition Act. This exception makes it possible, in particular, to maintain
the transportation of passenger and goods in Norway, in order to secure
the population access to necessary goods and services. Still, it is pointed
out that this exception does not go beyond what is strictly necessary and
that the competition authority must be notified if the exception is relied
on.'® In South Africa, block exemption for the healthcare sector has been
granted, in order to enable the private healthcare system to cooperate in
ensuring adequate capacity and stocks at healthcare facilities throughout
the country, in order to respond to the COVID-19 national disaster. This
will assist in ensuring that the private and public healthcare system can
provide the necessary care to citizens, without the fear of falling foul of
the Competition Act. However, these regulations are limited to ensuring
an adequate supply of healthcare to citizens and do not give the private
healthcare industry the right to cooperate on pricing to the public.!” These
new rules will remain in operation for the duration of the COVID-19
national disaster, or until they are legally withdrawn, whichever comes
earlier. In Australia, private health insurers have been granted conditional
interim authorisation to coordinate on providing financial relief to policy
holders during the COVID-19 pandemic, and broadening insurance
coverage to include COVID-19 treatment, tele-health and medical
treatment provided at home. The interim authorisation is conditional on
details of proposed measures being provided to the competition authority
in advance but may be revoked at any time. It also excludes agreements
to increase premiums, and specifies that any agreements reached must
terminate when authorisation ceases.!®* In Iceland, the competition
authority granted a number of temporary exemptions from competition
rules, such as in the travel and tourism sectors, pharmacy, financial and
health services, fuel market, transportation.'” In the USA, the competition
agencies list several types of collaborative activities designed to improve
the health and safety response to the COVID-19 outbreak that would
likely be consistent with antitrust laws. It is necessary that such joint

16 See press release  htips://konkurransetilsynet.no/transportation-sector-is-
granted-temporary-exception-from-the-competition-act/?lang=en, from 19 March 2020
(last visited 30 April 2020).

17 See press release http://www.compcom.co.za/wp-content/uploads/2020/03/CCSA
-COVID-19-statement-20-March-updated.pdf, from 20 March 2020 (last visited 30 April
2020).

18 See press release  hitps://www.acce.gov.au/media-release/private-health-

insurers-to-cooperate-on-covid- 19-coverage-and-deferral-of-premiums, from 8 April
2020 (last visited 30 April 2020).

19 See COVID-19: Application of competition rules and competition enforcement
in crisis, https://en.samkeppni.is/published-content/news/covid-19/, from 22 March 2020
(last visited 30 April 2020).
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efforts be limited in duration and necessary to assist patients, consumers,
and communities affected by COVID-19 and its aftermath, are a necessary
response to exigent circumstances that provide Americans with products
or services that might not be available otherwise, such as research and
development, sharing technical know-how, joint purchasing arrangements
among healthcare providers, etc. The competition agencies also confirm
that they will not challenge collaborative efforts by multiple medicinal
supplies distributors to expedite and increase manufacturing, sourcing,
and distribution of personal protective equipment and coronavirus-
treatment-related medication.?

The UK adopted a broad strategy to mitigate the supply chain issues
arising from the COVID-19 outbreak and to enable essential business
cooperation by relaxing competition rules. It is believed that competition
law enforcement could impede necessary cooperation between businesses
in dealing with the current crisis and ensuring security of supplies of
essential products and services, such as groceries. Firstly, the government
temporarily relaxed elements of competition law as part of a package
of measures to allow supermarkets to work together to feed the nation
(in order to allow retailers to share data with each other on stock levels,
cooperate to keep shops open, share distribution depots and delivery
vans or pool staff with to help meet demand).?! The government intends
to temporarily relax elements of UK competition law to support the
dairy industry in order to allow the industry to work together to address
current market challenges, avoid waste and maintain productive capacity
to meet future demand.?? Secondly, the UK Competition and Markets
Authority has announced that where agreements are not covered by
that legal relaxation, it can offer the following reassurance: the CMA
has no intention of taking competition law enforcement action against
cooperation between businesses or rationing of products that this is
necessary to protect consumers, e.g. ensuring security of supplies. At the
same time, the CMA will not tolerate unscrupulous businesses exploiting
the crisis as a ‘cover’ for non-essential collusion, such as exchanging
information on longer-term pricing or business strategies, where this is
not necessary to meet the needs of the current situation.”> More guidance

20 See https://www.ftc.gov/system/files/documents/public_statements/1569593/
statement_on_coronavirus_ftc-doj-3—24-20.pdf, from 24 March 2020 (last visited 30
April 2020); https://www.justice.gov/opa/pr/department-justice-issues-business-review-
letter-medical-supplies-distributors-supporting, from 4 April 2020 (last visited 30 April
2020).

2L See  https://www.gov.uk/government/news/supermarkets-to-join-forces-to-feed-
the-nation, from 19 March 2020 (last visited 30 April 2020).

22 See  https://www.gov.uk/government/news/dairy-industry-to-join-together-to-
manage-milk-supply, from 17 April 2020 (last visited 30 April 2020).

B See https://www.gov.uk/government/news/covid-19-cma-approach-to-essential-

business-cooperation, from 19 March 2020 (last visited 30 April 2020).
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on this followed the adopted CMA guidance on its approach to business
cooperation in response to COVID-19.2* This guidance sets out details of
the CMA’s approach to the prioritisation of its work, as well as how it
will apply the criteria for exemption from the competition law prohibition
on agreements and arrangements restricting competition. Additionally,
the UK Government has adopted a number of statutory instruments
excluding certain categories of agreement from the scope of application
of competition rules, in relation to groceries (concerning the agreements
between grocery chain suppliers or between logistic service providers),?
health services for patients in England (concerning agreements between
providers of health services to the National Health Service)* and Isle
of Wight ferry routes (concerning cooperation among ferry operators to
maintain a crucial lifeline between the island and the mainland).?’

Very important relaxation has been introduced in the EU, where
the European Commission adopted Temporary Framework for assessing
antitrust issues related to business cooperation in response to situations
of urgency stemming from the current COVID-19 outbreak.?® This came
after the issuing the ECN’s Joint statement on application of competition
law during the COVID-19 outbreak. The European Commission has set
out the main criteria that the Commission will follow when assessing
cooperation projects aimed at addressing a shortage of supply of essential
products and services during the COVID-19 outbreak (notably medicines
and medical equipment that are used to test and treat COVID-19 patients
or are necessary to mitigate and possibly overcome the outbreak), as well
as in setting its enforcement priorities during this crisis. The Temporary
Framework also foresees the possibility of providing companies with
written comfort (comfort letters) on specific cooperation projects
falling within the scope of the Temporary Framework. The Temporary
Framework is a specific system of self-assessment and valuable temporary
aid for a large number of undertakings who are themselves responsible
for assessing the legality of their agreements and practices, i.e. such
cooperation during COVID-19. This guidance is also important because
it is expected that national competition authorities in the EU countries,

24 CMA approach to business cooperation in response to COVID-19, 25 March
2020, CMA118.

25 Competition Act 1998 (Groceries) (Coronavirus) (Public Policy Exclusion)
Order 2020.

26 Competition Act 1998 (Health Services for Patients in England) (Coronavirus)
(Public Policy Exclusion) Order 2020.

2 Competition Act 1998 (Solent Maritime Crossings) (Coronavirus) (Public
Policy Exclusion) Order 2020.

28 Communication from the Commission Temporary Framework for assessing
antitrust issues related to business cooperation in response to situations of urgency
stemming from the current COVID-19 outbreak (hereafter, Temporary Framework), OJ
2020/C 116 1/02.

40



Ivana Raki¢ (ctp. 25-61)

candidate countries and some other European countries, follow it in their
practice or individually published similar information and guidance on
how they will apply competition rules in the context of the COVID-19
crisis. However, the guidance is temporary, meaning that it is applicable
until the Commission withdraws it (once it considers that the underlying
exceptional circumstances due to COVID-19 outbreak are no longer
present).

The Temporary Framework provides useful examples of the types
of cooperation that might be required to address emergency situations
related to the current COVID-19 outbreak and their assessment under
Article 101 of the Treaty on the Functioning of the European Union
(TFEU). It is recognized that the response to emergency situations related
to the COVID-19 outbreak might require different degrees of cooperation,
with a varying scale of potential antitrust concerns, because it includes
necessary exchange/communication of information on sales and stocks.
The Commission also understands that cooperation in the health sector
might for instance be limited to entrusting a trade association (or an
independent advisor, or independent service provider, or a public body)
to: coordinate joint transport for input materials; contribute to identifying
those essential medicines for which, in view of forecasted production, there
are risks of shortages; aggregate production and capacity information,
without exchanging individual company information; work on a model
to predict demand on a Member State level, and identifying supply
gaps; share aggregate supply gap information, and request participating
undertakings, on an individual basis and without sharing that information
with competitors.?’

It is stated that such activities do not raise antitrust concerns,
provided that they are subject to sufficient safeguards (such as no flow
of individualised company information back to competitors), as indicated
in the Commission’s Guidelines on the applicability of Article 101 of
the TFEU to horizontal co-operation agreements.’ It is also stated that
certain exchanges of commercially sensitive information and coordination
between undertakings, in the current exceptional circumstances, would
not be problematic under EU competition law or — in view of the
emergency situation and temporary nature — they would not give rise
to an enforcement priority for the Commission, to the extent that such
measures would be: (i) designed and objectively necessary to actually
increase output, in the most efficient way to address or avoid a shortage
of supply of essential products or services, such as those that are used
to treat COVID-19 patients; (ii) temporary in nature (i.e. to be applied
only as long as there is a risk of shortage or in any event during the

2 Temporary Framework, par. 12.
30 Temporary Framework, par. 14.
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COVID-19 outbreak); and (iii) not exceeding what is strictly necessary to
achieve the objective of addressing or avoiding the shortage of supply.?!
If certain cooperation is encouraged and/or coordinated by a public
authority (or carried out within a framework set up by the latter), it is
also a relevant factor that such cooperation would not be problematic
under EU competition law or would not be an enforcement priority for
the Commission.

It seems that legal the basis for such flexibility in application of
criteria for restrictive agreements assessment is either Article 101(1)
or Article 103(3) TFEU. Considering these provisions and current
circumstances, such cooperation is unlikely to be problematic because
it does not amount to a restriction of competition under Article 101
(according to the Article 101(1) TFEU) or generate efficiencies that
would most likely outweigh any such restriction (according to Article
101(3) TFEU) (see also ECN 2020). At the same time, it could be more
appropriate to justify such flexibility based on the criteria from Article
101(3) TFEU which is a valuable legal framework in times of economic
turbulence and for crisis measures, since the Irish beef case (C-209/07)
(Van der Vijver 2009, 198-201). Even though under Article 101(1)
assessment of an agreement must be always made in light of its ‘economic
context’ and accordingly justified by Article 101(3), undertakings must
be aware that the crisis as such will not preclude their agreements from
falling within the scope of the object restriction of Article 101(1). The
Court of Justice found a crisis cartel in the Irish beef market to be a
restriction of competition by object (Van der Vijver 2009, 200-201; Lane
2012, 992-993).

It can be concluded that during the COVID-19 crisis there are forms
of cooperation between competitors that do not represent cartel collusion
and may therefore be allowed. They do not restrict competition or restrict
it to a lesser extent, but at the same time can generate efficiencies that
outweigh any such restriction, for instance, continuity of supply, efficient
production and distribution of scarce products during the crises. Examples
of this conduct, which may be permissible in the current circumstances,
may include cooperation regarding joint production (specialisation),
joint purchasing or sales, shared use of assets, storage and warehousing
of critical products, research and development, as well as industry-wide
standardising, logistics/distribution cooperation and exchange of non-
sensitive information.

Therefore, the European Commission remains vigilant in its
detection of anticompetitive agreements and cooperation among
undertakings taking advantage of the current situation to breach EU
antitrust law, either by engaging in anti-competitive agreements or

31 Temporary Framework, par. 15.
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abusing their dominant position. It is underlined that the Commission
will not tolerate conduct by undertakings that opportunistically seek to
exploit the crisis as a cover for anticompetitive collusion or abuse of their
dominant position.>?

It is therefore important to pay attention to cooperation between
competitors that may be caused by the COVID-19 crisis but goes
beyond the necessary temporary relief. The EU relaxing efforts target
cooperation in dealing with short-term shortage of supply that would
result in undertakings no longer being able to meet existing demand
(undercapacity), but not cooperation to repair overcapacity situations.
Any cooperated reduction of production capacity, i.e. agreement to limit
capacity, is very likely to be considered anticompetitive by object. Such
agreements (sometimes referred to as ‘crisis cartels’) are typical for
sectoral, national, and global economic crises, but EU case law generally
does not support the view that cooperation that takes the form of crisis
cartels deserves special relief. ‘Crisis cartels’ is a technical term used for
the agreements, i.e. cooperation between competitors in times of economic
distress and are in principle illegal (OECD 2011a). Anticompetitive risks
resulting from crisis cartel are obvious, because they deal with exchanges
of competitively sensitive information between competitors (about future
prices, costs, volumes/output, long-term business strategies), limiting
production, fixed prices, or allocation of customers or geographic markets,
which would be a prohibited restriction of competition under Article 101
TFEU.

This means that cooperation of undertakings during COVID-19
crisis can’t go beyond what is strictly necessary to manage the crisis;
its aim has to be production increase or ensuring a fair distribution of
production in order to be considered lawful cooperation during the crisis.
Any cooperation aimed at limiting output will likely raise competition
concerns and could be considered unlawful. The undertakings should be
aware that mere existence of an emergency does not give them ‘carte
blanche’ for engaging with each other in order to overcome COVID-19
challenges (OECD 2020d, 6).

Experience shows that crisis cartels generally appear after economic
crises, enticing undertakings to collude in order to overcome financial
difficulties and avoid competitive pressures (OECD 2011a). Therefore,
it is likely that long-term priority for competition authorities could be
investigation on cooperation to deal with overcapacity, after the short-run
dealing with cooperation about undercapacity (shortage of supply).

It is important to stress that the EU Temporary Framework is limited
in scope and has limited impact because the European Commission can
only relax its enforcement criteria if undertakings cooperate in order to

32 Temporary Framework, par. 20.
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ensure the supply and fair distribution of essential scarce products and
services during the COVID-19 outbreak. The undertaking must not
exceed what is necessary and temporary to achieve the objective of
addressing or avoiding the shortage of supply. It does not cover other
form of cooperation or collusion.

5. ABUSE OF DOMINANCE

In addition to the necessity of ensuring the supply and distribution
of essential products and services during the COVID-19 outbreak, it is
reasonable to expect that products for the protection of health and other
scarce products remain available at competitive prices and without
discrimination. But, the outbreak particularly affected essential product
prices. Those undertakings exploited the current COVID-19 situation to
the detriment of consumers, with the aim of maximising their profits, due
to the increase in demand at a greater rate than the supply can respond.

That is why a number of competition authorities, as mentioned
above, put special focus on exploitative abuses and excessive pricing
practices, notably in the pharmaceutical sector and the pricing activities
of hospitals, laboratories, suppliers of surgical masks and hand sanitizers.
Despite competition authorities usually being reluctant to intervene
directly against allegedly excessive prices, these investigations are given
the highest priority. It is believed that the (dominant) undertakings have
a special responsibility to ensure that their conduct does not distort
competition during the COVID-19 emergency.

Although excessive pricing cases are not occurring very often in
competition law, it nevertheless has been announced that abuse of market
power still would not be permitted in comparative practice in the time
of COVID-19.3 1t is clear that there is no flexibility for any attempts
of abusing conduct that would violate competition law, despite some
relaxation in the competition rules enabling undertakings to cooperate.
The competition authorities underlined zero tolerance of such activities
since of the severity of the crisis could result in increased market power,
based on abuse of the situation in the COVID-19 related product market.
Competition concerns arise because, in the short term, the crisis may lead
the undertakings temporarily gaining a dominant market position due to
the changed market conditions, and in the long term, some undertakings
may come under the scope of competition enforcement through excessive
pricing provisions, due to increasing market shares after the COVID-19

33 For more information about excessive pricing in competition law, see OECD
2018; De Coninck 2018; Calcagno Chapsal, White 2019; Ezrachi, Gilo 2009, 249-268;
George S. Cary et al. 2020.
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crisis. At the same time, some competition authorities combine antitrust
powers with consumer protection powers (e.g. Australia, Italy and Poland).

Excessive pricing is prohibited under competition law in the EU
and most other jurisdictions, but in the USA there is no prohibition of
excessive pricing or abuse of a dominant position. The US antitrust law
does not recognise the institution of abuse of dominance but provides
that undertakings will be punished for monopolization or attempted
monopolization of the market. However, both institutions were introduced
for the same purpose: to prohibit the single firm conduct (unilateral
behaviour) of those undertakings that have a dominant position, that is,
who have significant market (monopoly) power, and which can distort
competition in the market. Hence, excessive pricing is not regulated in
US law as an antitrust violation in and of itself. Any legal basis for taking
action against excessive prices must be tied to a recognised violation of
antitrust law. Dramatic price increases could be a catalyst for increased
regulatory scrutiny and private enforcement claims (OECD 2018a, 14;
OECD 2018b).

In the EU, according to the Article 102 TFEU, any abuse of a
dominant position in a relevant market is prohibited, e.g. abuse consisting
of directly or indirectly imposing unfair purchase or selling prices or
other unfair trading conditions. Excessive pricing occurs only in truly
exceptional situations, when a dominant undertaking charges prices that
are above the competitive pricing level. The EU Court of Justice clarified
that two conditions need to be fulfilled to show that the price difference
between the product in question and similar comparator products is
‘appreciable’, as it is ‘indicative of an abuse of a dominant position’.
To be regarded as ‘abusive’, the difference between the rates compared
may be qualified as appreciable if that difference is both significant and
persistent: the difference must be significant for the rates concerned and
that difference must persist for a certain length of time and must not be
temporary or episodic.**

National competition authorities in the EU and most other states
apply similar regimes regarding excessive prices, which is why they
could be expected to do the same during the COVID-19 crisis. There are
no announced new rules that would be applied in this context, apart from
South Africa where a special set of criteria was established, according
to which excessive pricing will be assessed during the national disaster
period.*® It is prescribed that dominant firm may not charge an excessive

3 Case C-177/16, Autortiesibu un komunicésanas konsultaciju agentiira/Latvijas
Autoru apvieniba v Konkurences padome, 14 September 2017, par. 55, 56, 61. See also
OECD 2018c; De Coninck 2018.

35 Competition Act (89/1998): Consumer and Customer Protection and National

Disaster Management Regulations and Directions, Regulation Gazette No. 43116;
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price to the detriment of consumers or customers, during period of the
national disaster, regarding a material price increase of basic food and
consumer items, emergency products and services, medical and hygiene
supplies, and emergency clean-up products and services. It is stated that
a material price increase for a listed good or service which either: 1)
does not correspond to or is not equivalent to the increase in the cost of
providing that good or service; or 2) increases the net margin or mark-up
on that good or service above its average margin or mark-up in the three
month period prior to 1 March 2020, is a relevant and critical factor for
determining whether the price is excessive or unfair and indicates prima
facie that the price is excessive or unfair (Competition Act (89/1998)).

In the USA, the government is combating prices increase by
preventing price gouging for critical supplies during the crisis, which may
have some overlap with the issue of excessive pricing. To combat this
misconduct, the COVID-19 Hoarding and Price Gouging Task Force was
created, tasked with closely monitoring that certain categories of health
and medical supplies are not hoarded or sold at exorbitant prices, including
personal protective equipment, respirators, ventilators, sterilization
services and disinfecting devices. Price gouging occurs when, during the
state of emergency (e.g. natural disaster or global pandemic), suppliers
of a certain essential goods or services sharply increase their prices
beyond the level needed to cover the increased costs. However, these
two instruments have a different purpose and scope of application: price-
gouging laws prevent traders in general from profiteering of situations of
necessity, while Article 102 TFEU prohibits dominant undertakings from
imposing excessive prices or other unfair conditions (Costa-Cabral et al.
2020, 8). The excessive pricing and prohibition of price gouging each
aim to serve the same end: realization of lower or reasonable prices for
consumers. However, they do so from different perspectives: prohibitions
of ‘price gouging’, by contrast, are direct consumer protection measures,
generally making no reference to competition (Rubin 2008, 1).

It seems that, for the purposes of exploitation, price-gouging is not
an appropriate tool for competition authorities to control prices during
crises, because it is not the best EU comparative practice. The prohibition

Competition Act (89/1998): Regulations on Competition Tribunal Rules for COVID-19
Excessive Pricing Complaint Referrals, Regulation Gazette No. 43205.

36 To combat this misconduct, the US President issued an Executive Order pursuant
to section 102 of the Defense Production Act, which prohibits hoarding of designated items,
and the Attorney General has now created the COVID-19 Hoarding and Price Gouging
Task Force (see https://www.justice.gov/coronavirus/combattingpricegouginghoarding,
last visited 30 April 2020). In USA, there is no federal law makes charging high prices
unlawful, but at the state level, there are laws that regulate price increases in certain
situations, such as during a state of emergency. Unlike the EU competition law, these laws
apply to any undertakings, regardless of their market power.
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of excessive pricing may be a more convenient tool, because the EU
member states and candidate countries may have no other instrument
to control price increases in reaction to the COVID-19 crisis, other than
introducing temporary regulations on price control, i.e. rules to limit price
increases of food and health protection products, etc. There is a legitimate
public interest for competition authorities to intervene in cases of excessive
pricing during the COVID-19 crisis, because no one is certain whether
market self-correction is likely to occur within a reasonable timeframe.

However, prohibition of excessive pricing has some obstacles
that would probably force governments to use consumer protection
legislation to take action against unjustifiable price increases during the
crisis. Having in mind the particular circumstances of this crisis, the main
obstacle for the application of excessive pricing criteria is the condition
that only the dominant undertaking may fall under its scope and the need
to consider it in light of the definition of the relevant geographic market
(see also Costa-Cabral et al. 2020, 11). Being aware of COVID-19 crisis
effects on market fragmentation, the competition authorities might not be
open to much smaller geographic market definitions than usual, which
can in turn lead to infrequent findings of a dominant position (see also
Costa-Cabral et al. 2020, 11). Further, if an undertaking is found to be
a dominant player, it is necessary to prove that the actual price charged
exceeded the benchmark range on a ‘persistent’ basis. Considering that
COVID-19 is apparently temporary or episodic, it would be difficult to
prove that price increase persists for a significant or certain period of
time. Therefore, there is no competition concern from this point of view.
Still, the authorities may try to intervene promptly by imposing interim
measures that empower the authorities to act in cases of urgency where
there is a risk that competition will be seriously damaged (Costa-Cabral
et al. 2020, 11; Cary et al. 2020, 5).

It appears that the criteria for excessive pricing do not suit well
the combating of COVID-19 through prohibition of abuse of dominance.
This pillar of competition policy therefore does not seem to be a strong
tool in responding to the COVID-19 challenges. But, if it is expected
that the market will accordingly self-correct increased prices, then such
an aspect of competition law enforcement is not needed. This is in line
with the view that if a competition authority decides not to intervene
regarding the excessive pricing, it should do so predominantly based on
its belief that in a particular case excessive prices stimulate investment,
or due to difficulties in implementation (Ezrachi, Gilo 2009, 268). If there
is no risk that problems of excessive pricing assessment are compelling,
competition policy intervention should be considered a viable option
during crisis.
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6. MERGER CONTROL

Merger control is particularly affected by the COVID-19 crisis
because it has a major impact on the merger control proceedings and
working policies of the competition authorities, as mentioned above.
Competition authorities face challenges regarding the functioning of the
authority administration, accessing information and conducting market
investigations as they are working remotely and, at the same time,
must follow relevant procedures under strict and short legal deadlines.
Additionally, undertakings are also compelled to address the inquiries of
the competition authorities and requests for information.

Competition authorities worldwide have reacted to the new
circumstances. With more than 100 competition authorities in existence,
at least half have announced changes to their merger control proceedings
and how they will operate during the crisis (Krohs, Hamilton, Kiittner
2020). Similar merger control guidance has been issued across Europe
and in the USA, reflecting important coping strategies of competition
authorities. Despite these announcements, merger control regimes are
still in operation and undertakings are obliged to file mandatory merger
notifications in accordance with procedural delays. Merger control rules
thus continue to apply, with adjusted timelines and procedures.

Some of the authorities in particular encourage undertakings to delay
merger notifications, where possible and when they are not urgent (e.g.
in Belgium, the EU, Germany, Ireland, the UK). Such recommendations
will be in force until further notice in light of the outbreak of COVID-19
and the government restrictions that have been put in place. This could
be expected to include the cancelling of a number of measures to ensure
business continuity and implementation of competition law by each
authority. Where it is not commercially possible to delay the closing of
a transaction, undertakings are still permitted to file mandatory merger
notifications without delay, in particular in urgent cases of financial
distress. For example, the EU DG COMP stands ready to deal with cases
where firms can show very compelling reasons to proceed with merger
notification without delay. In other jurisdictions there is no request to
delay merger notifications, but the review deadlines for merger control
have formally been suspended or prolonged (such as in Argentina, Austria,
the Czech Republic, Denmark, Ecuador, France, Italy, Lithuania, Norway,
Portugal, Serbia, Spain, the USA, etc.). These deadlines are extended by
special temporary rules that will be in force until specified date or linked
to the end of state of emergency in each country.

Moreover, a majority of authorities have requested that notifications
be submitted by using electronic means. This temporary accepting of
electronic copies of notifications, without requiring hard copies, could
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be used as a positive development in establishing a permanent electronic
process of notification, in order to facilitate the filing of notification
forms and all supporting documentation.

On a procedural level, for mergers that have already been filed
and are currently under review, it is expected that delays of ongoing
merger investigations will be unavoidable, due to the impact of the crisis
on the working policies of the competition authorities. Additionally,
the authorities are facing several difficulties in carrying out of market
investigations and market test of remedies (e.g. in collecting information
from the notifying parties and third parties, such as customers, competitors
and suppliers, or the ability to conduct dawn raids), exercising the right of
defence (e.g. access to the file), in implementation of commitments and
monitoring of remedies, in organising meetings and hearings, etc.

While undertakings are forced to delay the implementation of
transactions that are mandatorily notifiable, they are not permitted to
implement them prior to receiving approval from the authority. Despite
certain procedural changes of the merger control regimes, undertakings
are still subject to the notification and standstill obligation. There is
no relaxation of such obligation and undertakings may only request
for derogation from the suspension obligation, in accordance with the
merger control rules and current urgent circumstances. Consequently,
undertakings should be aware of the increased risk that any coordination
of competitive strategies or behaviour prior to clearance may be
considered an infringement of competition law (gun-jumping) due to the
fact that current economic conditions might lead undertakings to work
together during the pre-clearance stage. This concerns the implementation
of the merger prior to clearance, as well as any coordination in behaviour
or exchange or future strategies or commercially sensitive information
prior to the permitted closing of the transaction that infringes rules on
restrictive agreements.

On a substantive level, there is no indication that competition
authorities will change their approach to the substantive analysis of
notified mergers. There are no efforts to introduce special merger control
rules in the light of the COVID-19 crisis, as well as no announcement
specifically addressing this issue, as of yet. Because of this it can be
concluded that the legal standard will not change, even in the event
of an increased level of market concentration due to the consequences
of the economic crisis. Rather, the authorities use existing provisions,
in their proceedings, to address merger assessment, as well as special
provisions for dealing with ‘failing firm’ defences. Moreover, it has
been confirmed in the UK that the COVID-19 pandemic has not brought
about any relaxation of the standards by which mergers are assessed or
investigational standards, because of the need to preserve competition in
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the markets through rigorous merger investigations in order to protect
the interests of consumers in the longer term.”” The UK CMA is a rare
example of providing such guidance during COVID-19, which is annexed
with a short reference guide for how the CMA will assess mergers
involving ‘failing firm’ claims.*

On the other hand, on the topic of changing the assessment criteria,
it is possible that some competition authorities will take a different stance
towards mergers in essential industries during the COVID-19 outbreak,
in particular if specific legislation could be enacted to facilitate mergers
in such industries, as well as towards mergers of large tech companies
that are anyway becoming singled out as a particular area of concern in
digital markets. Moreover, competition authorities will probably face a
large number of cases relying on the failing firm defence to obtain merger
approval, which would not be approved under normal circumstances.
The crisis may also lead to calls for the revival of the failing firm
defence, particularly in the airline and tourism industries, as well as to
consideration of a re-evaluation and loosening of the criteria for merger
assessment and application of the merger rules. Similar issues were raised
in connection with the 2008 global economic crisis and the health of the
disrupted financial sector. It remains to be seen how strong such voices
will be and how frequent such cases will be during and after the current
emergency.

Failing firm defences usually occur during times of financial
or economic crises, because it is expected that, as such circumstances
continue, a number of undertakings will fall into financial difficulty and
be forced to exit the market (facing bankruptcy or sale in order to avoid
bankruptcy) while competitors might attempt to acquire them in the
aftermath of the crisis. According to IMF, potential cascading bankruptcies
and massive layoffs with lasting effects for future recovery (IMF 2020b,
2), could lead to a new wave of mergers to rescue companies facing serious
viability difficulties (Costa-Cabral et al. 2020, 16). Looking at the 2008
global crisis, it would not be a surprise if the authorities receive much
more failing firm defence arguments because, in the course of 2008 crisis,
the competition authorities did not review a number of mergers directly
associated with the financial and economic crisis. Hence, the potential
failure of an undertaking’s business is a relevant factor in the substantive
assessment of a merger, including in COVID-19 crisis circumstances.

Historically, it is not unusual for competition authorities to accept
failing firm defence in times of financial distress, as was the case in

37 CMA, Merger assessments during the Coronavirus (COVID-19) pandemic, 22
April 2020, CMA120, par. 21.

38 CMA, Annex A: Summary of CMA’s position on mergers involving ‘failing
firms’.
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the EU in 2013, in Nynas/Shell/Harburg Refinery (COMP/M.6360)
and Aegean/Olympic II (COMP/M.6796). The European Commission’s
approach suggests that there was no relaxation of failing firm defence
during the crisis and it was applied very narrowly. It was considered that
the failing firm defence is designed to identify the limited circumstances
where a firm’s assets would exit the market if not for the proposed merger,
while merger control rules provide the necessary flexibility to deal with
decisions that require fast treatment, such as transactions that are part of
rescue operations (Kroes 2009, 4; as well as Komninos, Jeram, Sarmas
2020; Fountoukakos, Geary 2013). The European Commission declared
that the proposal that a more lenient failing firm test (or more generally
a more lenient SIEC test) should apply in times of recession must be
rejected; just as much as the proposal that a tougher test should apply
in good times (OECD 2010, 187). The same approach was adopted by
numerous countries (OECD 2010).

Therefore, there is no reason for relaxing the failing firm criteria
in a distressed economic situation, such as those we are experiencing
presently (see, for example, Komninos, Jeram, Sarmas 2020; OECD
2020d, 7-8). Safeguarding a competitive market structure is a time-
tested way to protect consumers and competition in the long run, and
merger control rules worldwide provide enough tools to approach market
concentration assessment (Costa-Cabral et al. 2020, 20). To conclude,
the economic crisis and declining markets should not directly affect the
failing firm defence criteria in merger control, and competition authorities
should not favour a more lenient approach to the failing firm defence, or,
more generally, a more lenient SIEC test. Such an approach is explicitly
confirmed in the UK, where the CMA, in its new guide on how the
CMA will assess mergers involving ‘failing firm’ claims, issued as a
general ‘refresher’ on how it is likely to approach such claims during the
COVID-19 pandemic. The guidance reiterates the principles and stringent
conditions for the failing firm scenario, outlined in the CMA’s existing
Merger Assessment Guidelines and decisional practice in this area, which
govern how the CMA will assess mergers in which such ‘failing firm’
claims are raised, underlining no relaxation of the standards by which
mergers are assessed.

In its first application of the failing firm defence during the
COVID-19 pandemic, the CMA provisionally clears Amazon’s investment
in Deliveroo under this argument (CMA 2020).>* The CMA provisionally
concluded that the transaction would not be expected to result in an
substantially lessening of competition (SLC), in either the market
for online restaurant platforms or the market for online convenience

39 CMA, Anticipated acquisition by Amazon of a minority shareholding and
certain rights in Deliveroo, Summary of provisional findings, Notified: 16 April 2020.

51



Amnamu [IpaBHor ¢akynrera y beorpany, rommaa LXVIII, 2/2020

groceries, on the basis that, as a result of the COVID-19 crisis, Deliveroo
is likely to exit the market unless it receives the additional funding
available through the transaction. The CMA provisionally found that no
less anti-competitive investor was available and concluded that the loss
of Deliveroo as a competitor would be more detrimental to competition
and to consumers than permitting the Amazon investment to proceed and,
therefore, the transaction would not be expected to result in an SLC. It
is claimed that the COVID-19 crisis has substantially affected the market
and Deliveroo’s financial position. This decision is an example of the
CMA'’s refined approach and also indicates that the CMA is willing to
take into account the changed economic circumstances in its assessment.

However, the failing firm defence may be challenging for
undertakings because of the high burden of proof on them. The standard
for accepting this argument is high and there are strict criteria to be met
for mergers to be cleared. Where the failing firm conditions cannot be
fulfilled, undertakings still can underline their weakened competitive and
financial position or changed market circumstances due to the crisis in
order to diminish the anticompetitive effects of the merger. For instance,
the EU merger control rules allow the European Commission to take
into account rapidly changing market conditions during the competition
assessment. Even if it cannot be shown that each of the prescribed
failing firm criteria are met, a counterfactual analysis of what would be
the development of the market absent the merger could still lead to the
conclusion that the deterioration of competition in the market is not a
causal effect of the merger (OECD 2010, 186-187). It is important to
bear in mind that this particular application of the general causality test
under the EU Merger Regulation does not require any change in the
standards by which failing firm cases are assessed during the pandemic.
In UK, for instance, the CMA already took advantage of the possibility
to carry out such an analysis and take into account the impact of the
COVID-19 outbreak when it approved a private hospital merger. As
part of its assessment, the CMA took into account the fact that private
hospitals have effectively put their entire hospital capacity temporarily
under the control of the UK National Health Service to deal with the
COVID-19 outbreak, which in particular may delay the planned opening
of new hospitals both by the merged company and its competitors.*

Considering that mergers play a fundamental role in allowing
for efficient economic restructuring, while merger control protects
competition from anticompetitive effects, it is important to stress the
need for competition authorities to not consider matters unrelated to

40 Completed acquisition by Circle Health Holdings Limited of BMI Healthcare
Limited — Summary of the CMA’s decision on relevant merger situation and substantial
lessening of competition, ME/6864/19.
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competition, including controversial issues of national and European
champions, as well as ‘predatory’ or ‘hostile’ acquisitions of strategic
assets by foreign investors. In times of economic distress, political
pressures to consider these issues tend to increase, because politicians
usually assert protectionism, industrial or public policy reasons in merger
assessment. The COVID-19 crisis will certainly highlight the voices
for reconsideration of some elements of the traditional framework of
competition policy, like it was in the context of SIEMENS-ALSTOM
merger case which triggered a new phase in Europe’s ongoing debate on
the reform of EU merger control to allow for industrial policy concerns
and on the ability of European undertakings to compete in the global
market.

Furthermore, in the context of the COVID-19 crisis, there is
increased focus on protectionism of weakened domestic companies from
foreign takeovers, particularly in the EU. Countries are seeking to protect
their strategic healthcare assets and related infrastructure from allegedly
predatory acquisitions by foreign firms, i.e. foreign direct investments
(FDI). This is not unexpected considering that the EU already has rules
on screening by Member States of foreign direct investments into the
Union on the grounds of security and public order, whereby ‘screening’
means a procedure allowing to assess, investigate, authorise, condition,
prohibit or unwind foreign direct investments.*!

As part of the overall response to the COVID-19 crisis, the European
Commission also singled out the issue of foreign direct investment
screening due to its pervasive effects on the economy of the European
Union. The European Commission issued guidelines calling member
states to make full use of their existing FDI screening mechanisms and to
fully take into account the risks to critical health infrastructures, supply
of critical inputs, and other critical sectors, as envisaged in the EU legal
framework.*> The Commission also calls upon those member states
that currently do not have a screening mechanism, or whose screening
mechanisms do not cover all relevant transactions, to set up a full-fledged
screening mechanism to address cases where the acquisition or control of
a particular business, infrastructure or technology in the EU would create
a risk to security or public order, notably in industries such as health,
medical research, and biotechnology (‘predatory buying’). National
screening mechanisms are already in force in 14 member states and

41 Regulation (EU) 2019/452 of the European Parliament and of the Council of 19
March 2019 establishing a framework for the screening of foreign direct investments into
the Union, OJ L 791/2019 (FDI Screening Regulation).

4 Guidance to the Member States concerning foreign direct investment and
free movement of capital from third countries, and the protection of Europe’s strategic
assets, ahead of the application of Regulation (EU) 2019/452 (FDI Screening Regulation),
Brussels, C(2020) 1981 final.

53



Amnamu [IpaBHor ¢akynrera y beorpany, rommaa LXVIII, 2/2020

some of them already adjusted their foreign investment screening regime
in light of COVID-19, in order to empower the blocking of takeover
of domestic undertakings that may have become weakened due to the
economic consequences of the crisis (such as Italy, France, Germany,
Spain) (Ahlborn, Barth, Santos-Goncalves 2020).

Even if the abovementioned considerations do not affect merger
control as such or are generally not within the scope of the competition
authorities’ powers, one cannot rule out that they may influence
competitive assessment of foreign takeovers. Nevertheless, competition
authorities should continue bear in mind such considerations and avoid
populism in competition policy and increased politicisation of merger
reviews. The enforcement of merger control rules is not a way to support
the creation of new or strengthening of exiting national champions,
which is confirmed in the EU. It is stressed that competition enforcement
does not prevent the creation of European champions. The relaxing of
merger control, as well as other competition rules, does not represent a
panacea for alleged weaknesses and competitiveness challenges of the
European industry and carries significant risks — notably if this translates
to authorising anticompetitive transactions (European Political Strategy
Centre 2019, 4).

Additionally, national champions distort competition because they
are very often dominant in the domestic market, which is a condition
that enhances the likelihood of competition being distorted by them
(OECD 2009b). This means that competition authorities should follow
such an approach and support strong public voices against amending
the competition rules to allow for the creation of national and European
champions, which we may see as a trend in the aftermath of the crisis.
This approach would entail recognition and achieving competitive
neutrality, as a fundamental principle of competition law and policy. There
is no economic reason to abandon the principle of competitive neutrality
because maintaining a level playing field between public and private
business is essential for the effective use of resources within the economy,
consequently achieving growth and development. The competition law
should not allow undertakings benefit to from undue advantages due to
their ownership or nationality.

7. CONCLUSION

The COVID-19 pandemic has been recognised as an exceptional
situation that has shut down businesses worldwide and kept people in
their homes, while generating an extraordinary health and economic crisis
and a serious demand and supply shock. During this crisis, unprecedented
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measures were applied globally, taking sometimes precedence over
competition law. Therefore, it is necessary to cautiously consider the
effects of the crisis on competition law enforcement.

Undertakings must primarily be warned that the current crisis is not
an excuse to breach competition laws and that competition laws continue
to apply, with no general emergency exemption, including during the
COVID-19 crisis. The competition authorities, for the time being, are not
(and should not be) considering changes to competition law that might be
necessary during the crisis. Although they have recognised the social and
economic impact of the crisis, it is stressed that competition law is flexible
enough to take into account for the changed economic environment.

Further, there is growing interest in the positive contribution that
competition policy could provide in combating the COVID-19 pandemic
due to the fact that the effectiveness of national health policy responses
could be reduced by the demand and supply shock and by competition
law obstacles. Consequently, this appealed the need to relax competition
law enforcement in the context of allowing undertakings in the health
sector to temporarily coordinate and cooperate, as is the case in the retail
and food industry, in order to meet consumers demand. Competition
authorities worldwide have announced that they would not intervene if
such conduct were to occur, if it is necessary to ensure the supply and
fair distribution of scarce products to consumers. This means that, due
to the exceptional circumstances resulting from COVID-19, the rules on
restrictive agreements will be pragmatically and less strictly enforced.
Such clarification is very important for undertakings in such time of
great difficulty and uncertainty because it is confirmation of the issues
presented by the crisis, and it serves the greater public interest during
this crisis. The undertakings are also warned that they must not exceed
the limits of what is necessary to tackle the crisis in their business. They
are not allowed to use the crisis for anticompetitive and non-essential
collusion, such as price fixing and exchange of sensitive information.

When it comes to excessive pricing, relaxation of competition law
does not cover any abuse of dominance and it would not be tolerated
under competition law. This seems reasonable considering the necessity
that products for the protection of health and other scarce products remain
available at competitive prices and without discrimination. That is why a
number of competition authorities, as mentioned above, in the short run,
have put special focus on excessive pricing practices.

For merger control, undertakings must continue to notify mergers
where the notification obligation applies but notifications may be
delayed, and electronic filings are required. They are also encouraged to
carefully assess the timing of their transactions due to the current crisis
and limited working policies of the competition authorities. Regarding
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the substantive assessment of mergers, the merger control rules are not
softened or suspended in times of economic crisis, including the failing
firm defence criteria. It is considered that those rules are flexible enough
to take economic crises into account, which seems justified.

It can be concluded that in the short run, the role and focus of
competition authorities should be to facilitate cooperation among
undertakings and to eliminate excessive pricing, in order to ensure critical
goods and services reach the market promptly, at competitive prices and
without discrimination. Historically, this seems the right response to the
economic crisis because, in the long run, the negative consequences of the
opposite approach would be harmful, such as fewer competitors, reduced
innovation, and higher prices. Therefore, the competition authorities must
stay the course, while, at the same time, retaining a degree of flexibility
so that competition law does not obstruct economic recovery. According
to the recommendations, restoring effective competition in the medium
to long term is a key to ensuring that the recovery is rapid and consistent
(OECD 2020d, 1).

The ongoing COVID-19 crisis is particularly challenging for
all competition authorities because of the uncertainty surrounding
COVID-19, including in terms of the scale and pace of infection; how
long and widespread shutdown measures will prove necessary; and the
risk of “second wave” infections as the virus moves around the globe
(OECD 2020c, 2).** Tt is difficult to discuss about this health emergency
and its consequences while science still has no clear answers about
the coronavirus and COVID-19. Competition law enforcement is no
exception; there are many unknowns about what impact the COVID-19
pandemic will have on further competition law enforcement.

Even when the economic situation begins to stabilize and the
phasing out of emergency measures starts, competition authorities and
competition policy should play an important role in the design and
implementation of recovery measures, bearing in mind that effective
competition policy contributes to the economic recovery in the aftermath
of crisis. Still, the questions remain: when will this emergency end and
how quickly will the economies recover?

If we consider three traditional paths of recovery (V-shaped,
U-shaped and L-shaped recovery),* there is confirmation that V-shape,

43 There is useful clarification that there is no complete shutdown of economies
worldwide, rather large reductions in economic activity, because (like in US economy),
sectors vary widely in the extent to which they continue to operate in such a scenario. For
example, while the travel, tourism, entertainment, and hospitality industries are almost
completely or wholly shut down, retail stores (like supermarkets) and health care facilities
would continue to provide vital supplies and services as well as sectors like software and
telecommunications (Lever 2020).

4 V_shaped recovery is quick recovery, while U-shaped is slow recovery. L-shape
describes no recovery for a significant period of time.
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describing the ‘classic’ real economy shock, have been the most common
in previous recoveries and supply shocks, including epidemics such as
SARS, the 1968 H3N2 (‘Hong Kong’) flu, the 1958 H2N2 (‘Asian’)
flu, and the 1918 Spanish flu (Carlsson-Szlezak, Reeves, Swartz 2020,
7; Baldwin, Weder di Mauro 2020, 24). We can hope that COVID-19
recovery may be V-shaped, but there is a fear of the possibility that this
crisis will be U-shaped rather than V-shaped (Baldwin, Weder di Mauro
2020, 24; Mann 2020, 82; Cochrane 2020). It is pointed out that the
final shape recovery depends on the sector of the economy, intensity of
an economy’s production, consumption, and trade, because each sector
will have a different ‘shape’ of shock and recovery. Accordingly, it is
estimated, for instance, that manufacturing will show a ‘V’ or ‘U’ shape
while tourism and transportation will experience an ‘L’ shape (Mann
2020, 82). Additionally, it must be mentioned that the COVID-19 crisis
had experience both a demand and a supply shock which did not exist
in the previous 2008 global crisis, so it would not be surprising if the
COVID-19 recovery was V-shaped. Meanwhile, we must wait the end of
COVID-19 pandemic and crisis to see more evidence of their damaging
effects on economies.
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ADAPTATION OF CONSUMER LAW TO THE DIGITAL
AGE: EU DIRECTIVE 2019/2161 ON MODERNISATION
AND BETTER ENFORCEMENT OF CONSUMER LAW

This Paper examines the most important innovations in the recently adopted
European Directive 2019/2161 on better enforcement and modernisation of Union
consumer protection rules. First, by adding the innovative rules, such as the ones
on the trustworthiness of online reviews, the Directive aims to adapt the European
regulatory framework on consumer protection to the challenges and particularities
of the digital age and the digital market. Second, through the sharp rise of the fines
for breach of consumer law and through the introduction of a mandatory individual
remedy to the consumers who has been a victim of unfair commercial practices,
the Directive substantially contributes to strengthening of the general enforcement
mechanism of EU consumer law and achievement of high level of consumer protection.
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1. INTRODUCTION

EU consumer law is the most advanced regional system of consumer
protection. It has started developing four decades ago and today the
consumer acquis consists of a dozen directives and regulations interpreted
through the extremely fruitful and far-reaching case law of the Court of
Justice of the European Union in Luxembourg.! In the European Union
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' For an overview of EU consumer law, see: Norbert Reich, Hans-

Wolfgang Micklitz, Peter Rott, and Klaus Tonner, European Consumer Law, 2nd ed,
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consumer protection is guaranteed and highlighted by the EU Charter
of Fundamental Rights.? European consumer law has two principal
goals: to ensure achievement of a high level of consumer protection
and strengthening of the internal market through the abolishment of
non-tariff barriers for cross-border trade between different EU Member
States.® In the era of the Fourth Industrial Revolution, new technological
developments represent a particular challenge to the traditional European
consumer law (Hatzopoulos 2018).

2. ADOPTION OF THE NEW DIRECTIVE

European consumer law is developing continuously. Year 2019 was
a very successful year for European consumer law. First, in the spring, two
new directives were passed, regulating two specific types of consumer
contracts. These are Directive 2019/770 on certain aspects concerning
contracts for the supply of digital content* and Directive 2019/771 on
certain aspects concerning contracts for the sale of goods.” The new
directive on the supply of digital content has brought an innovative
common European legal framework for contracts on supply of digital
content, whereas the new directive on sale of goods has modified and
further developed the provisions of the existing Directive 1999/44/EC on
the sale of consumer goods. Both of these directives have rather similar
subject matter: they aim to ensure conformity, one of supplied digital
content and the other one of acquired goods with the consumer contracts.
The directives, accordingly, provide remedies that the consumer will have
in the event of lack of conformity of supplied digital content or acquired
goods as well as the conditions for exercising these remedies.

Eventually, in the last days of 2019, which were also the last days of
Jean-Claude Juncker’s presidency of the European Commission, the long-
awaited Directive 2019/2161 on better enforcement and modernisation of
Union consumer protection rules (Directive 2019/2161) was eventually

Intersentia 2014; Geraint Howells, Christian Twigg-Flesner and Thomas Wilhelmson,
Rethinking EU Consumer Law, Routledge 2017.

2 Article 38 of the Charter of Fundamental Rights of the European Union “Union
policies shall ensure a high level of consumer protection”.

3 See, e.g. Article 1 of Directive 2005/29/EC on Unfair Commercial Practices.

4 Directive (EU) 2019/770 of the European Parliament and of the Council of 20

May 2019 on certain aspects concerning contracts for the supply of digital content and
digital services, OJ L 136, 22 May 2019, 1-27.

3 Directive (EU) 2019/771 of the European Parliament and of the Council of
20 May 2019 on certain aspects concerning contracts for the sale of goods, amending
Regulation (EU) 2017/2394 and Directive 2009/22/EC, and repealing Directive 1999/44/
EC, OJ L 136, 22 May 2019, 28-50.
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adopted.® The new directive modified and amended four important
European directives: Directive 93/13/EEC on unfair contracts terms,
Directive 2005/29/EC on Unfair Commercial Practices, Directive 98/6/
EC on product pricing and Directive 2011/83/EU on consumer rights.
The Directive 2019/2161 brought substantial change to the regulatory
framework of consumer protection in the European Union (Duivenvoorde
2019). The piece of legislation most affected by the changes is Directive
2005/29/EC on Unfair Commercial Practices,” which has been materially
updated.® The Directive also broadens the notion of product, essentially
important for the application of the rules on unfair commercial practices,
which will now include not only goods and services, but also digital
service and digital content, spreading thus the scope of application of
consumer law and adapting it to the particularities of the rising digital
market.?

A two-fold purpose of the new directive on better enforcement
and modernisation of consumer law can be identified. First, the Directive
aims to strengthen and further develop the existing common European
enforcement mechanism of consumer law, which had previously
demonstrated a number of shortcomings. Second, the Directive adapts
the existing legislative framework to adequately address the challenges
to consumer law brought about by new technologies, such as the
development of online platforms or trader’s increasing engagement in
new forms of unfair commercial practices, typical for the digital market.

The new directive is the outcome of the efforts of the European
Commission to improve EU consumer law through its Regulatory
Fitness and Performance Programme (REFIT), which checks the existing
consumer legislation, initiated back in 2012.!° The REFIT was a detailed
fitness check of the existing consumer and marketing law directives

¢ Directive (EU) 2019/2161 of the European Parliament and of the Council of
27 November 2019 amending Council Directive 93/13/EEC and Directives 98/6/EC,
2005/29/EC and 2011/83/EU of the European Parliament and of the Council as regards
the better enforcement and modernisation of Union consumer protection rules, OJ L 328,
18 December 2019, 7-28.

7" Directive 2005/29/EC of the European Parliament and of the Council of 11 May
2005 concerning unfair business-to-consumer commercial practices in the internal market
and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/
EC of the European Parliament and of the Council and Regulation (EC) No 2006/2004 of
the European Parliament and of the Council, OJ L 149, 11 June 2005, 22-39.

8 On Directive 2005/29/EC, see: M. Durovic, European Law on Unfair
Commercial Practices and Contract Law (Hart Publishing 2016).

9 Article 3(1)(a) of Directive 2019/2161.

10 Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions — EU
Regulatory Fitness, COM(2012) 746 final, available at https://ec.europa.eu/info/sites/info/
files/eu-regulatory-fitness _dec2012 en_0.pdf (last visited 16 May 2020).
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carried in all of the EU Member States during 2016 and 2017. The
REFIT concluded that there is a need for improving of effectiveness of
the Union’s consumer legislation, eventually resulting in the development
of the New Deal for Consumers.!" The new directive represents part of
the outcome of the New Deal for Consumers, whereas the second part of
this project is a legislative draft on common European rules on collective
redress, which has not yet been adopted and whose fate is still unclear
(Kaprou 2020).

The new directive also, to some extent, limits a previously very
strict maximum harmonisation principle adopted in Directive 2005/29/EC
on Unfair Commercial Practices and Directive 2011/83/EU on consumer
rights. Generally speaking, in the past twenty years, it is possible to observe
a shift in European consumer policy from the minimum harmonisation
towards the maximum harmonisation approach, so the new directive’s
approach, in that sense, seems to be slightly different.

The maximum harmonisation principle requires that the EU Member
State to fully harmonise their national rules on consumer protection with
EU law, prohibiting them from having any measures that provide not only
lower, but also higher level of protection than the one envisaged by the
Directive (Faure 2008). The aim of maximum harmonisation approach
is to secure strengthening of the internal market (as it diminishes the
differences among the legal systems of the EU Member States). For
example, in case of unfair commercial practices, Member States are
allowed to indicate only the thirty-one practices contained in the Directive
as the practices that are always unfair, not a single one more or less, as all
other commercial practices have to be assessed under more general tests
of fairness.!? This approach has been confirmed by the Court of Justice of
the European Union (Stuyck 2016).

Now, the new directive stipulates that Member States are allowed
to introduce stricter national measures in case of unsolicited visits
to consumers’ homes by a trader in order to offer or sell products or
excursions organised by a trader with the aim or effect of promoting
or selling products to consumers where such provisions are justified on
grounds of consumer protection.!> The establishment of a higher level

"' Communication from the Commission to the European Parliament, the

Council and the European Economic and Social Committee: A New Deal for Consumer
COM/2018/0183 final, available at https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=
1573718927782&uri=CELEX%3A452018DC0183 (last visited 16 May 2020).

12" Joined Cases C-261/07 and C-299/07 VTB-VAB NV v. Total Belgium NV
and Galatea BVBA v. Sanoma Magazines Belgium NV [2009] ECLI:EU:C:2009:244,
para 65; Case C-304/08 Zentrale zur Bekdmpfung unlauteren Wettbewerbs eV v. Plus
Warenhandelsgesellschaft mbH [2010] ECLLI:EU:C:2010:12, para 53; Case C-540/08
Mediaprint Zeitungs— und Zeitschriftenverlag v. O sterreich-Zeitungsverlag GmbH [2010]
ECLIL:EU:C:2010:660, para 40.

13 Art 6a(8)(a) of Directive 2019/2161.
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of consumer protection in this kind of practice is particularly important
for certain types of especially vulnerable consumers, such as elderly
consumers, who are, in some cases, greatly affected by the unsolicited
traders’ visits.!* The introduction of the minimum harmonisation approach
in such types of practices is understandable as this is a kind of commercial
practice that does not (typically) have a cross-border dimension, so the
discrepancies between national laws in this area do not affect the internal
market.

3. MODIFICATIONS OF THE EXISTING RULES AND
ADAPTATION TO THE DIGITAL AGE

3.1. Online Market Place

In the contemporary world, the digital markets are rapidly becoming
the principal consumer markets. This is especially apparent during the
coronavirus outbreak when an incredible increase in online consumer
transactions can be observed, since the digital market has become a
lifeline for many consumers, but also for traders during the COVID-19
pandemic. However, the fast developments of digital markets represent a
big challenge for consumer law that is expected to follow this evolution
(Twigg-Flesner 2016). In its regulatory response to the digital age, the
consumer protection regulatory framework needs, on the one side, to
ensure that consumers remain sufficiently protected, but on the other
side, it must not unreasonably inhibit innovation and further digitalisation
of the market. All in all, from a policy perspective, such a balance is
not easy to achieve. In that sense, the new European directive seems to
represent a well-balanced piece of legislation.

The new directive establishes the foundation for the development
of a new European consumer law which would be able to respond to
the technological changes and provide adequate remedies and fines for
breach of consumer law, being particularly focused on establishing rules
that will ensure full transparency in the online marketplace. Accordingly,
one of the main regulatory tools that the new directive relies on is further
development of the duty of information. Together with the right of
withdrawal, the duty of information has been used as one of the most
powerful tools of the EU consumer policy (Wilhelmson, Twigg-Flesner
2006). According to the settled case law of the Court of Justice of the
European Union, the consumer is always to be understood as the weaker
party ‘as regards both his bargaining power and his level of knowledge’
in comparison to a trader.'

14" Recital 54 of Directive 2019/2161.

15 See, as one of the latest decision confirming this approach, OPR-Finance s. r.
o.v. GK, ECLI:EU:C:2020:167, par 19.
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However, the appropriateness of the pre-contractual information
requirements to provide efficient protection to the consumer was exposed
to the severe criticism (Ben-Shahar, Schneider 2014). Likewise, the Court
of Justice of the European Union in its recent judgement in Amazon
also adopted a more traders-friendly and reasonable approach towards
fulfilment of information requirements.'® Nonetheless, the modifications
made by the new directive continue to rely on the pre-contractual
information paradigm and introduce additional information requirements
aimed at protecting consumers while acting on the online marketplace.
Accordingly, providers of online marketplaces are bound to always inform
consumers about the statues of a third party offering goods, services, or
digital content in the online marketplace.!”

In particular, they have to inform the consumer whether the provider
is a trader or a non-trader and that information is based on the declaration
made to the providers by the third party. This is of essential importance
practically as consumers should accordingly know whether or not they
are protected by consumer law. Otherwise, in the situation when there is
no business-to-consumer relation, different sets of rules will apply, which
are of a less protective character as parties are considered to be more
equal when it comes to bargaining power and knowledge.'® It is still to be
seen how this new obligation will work in practice and whether it will be
easy for consumers to understand the status of their counterparty.

3.2. Payment by Consumer’s Data

The new directive has introduced another great innovation:
consumer law will now apply to allegedly “free” services, in situations
where consumers pay for the usage of the provided services with their
data, and not with the money.!” This is the case, for instance in using
Facebook or Instagram, which are offered allegedly free of charge, but
where these companies collect and sell their users’ data. In this sense,
the world famous Facebook and Cambridge Analytica scandal in 2018
is very important as it raised awareness among consumers that many
of the online platforms they are using are not free in reality, but paid
for with their data (Isaak, Hanna 2018). Consequently, consumers have
become more aware about the extent of data collection and storage and

16 Case C-649/17 Bundesverband der Verbraucherzentralen und
Verbraucherverbinde — Verbraucherzentrale Bundesverband e.V. v. Amazon EU Sarl
ECLI:EU:C:2019:576.

17" Article 6a(1)(a) of Directive 2019/2161.

18 E.g. Regulation (EU) 2019/1150 of the European Parliament and of the Council
of 20 June 2019 on promoting fairness and transparency for business users of online
intermediation services (Text with EEA relevance) PE/56/2019/REV/1, OJ L 186, 11 July
2019, 57-79.

19 Article 4(2)(b) of Directive 2019/2161.
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its potential to influence consumers in their decision-making process, but
this area is still calling for better regulation, and, as it stands now, it is not
sufficiently and adequately regulated.

In recent years, the amount and variety of consumer data that
traders collect from consumers has significantly increased. On the
European level, the data protection has been reinforced by the powerful
Regulation 2016/679 on General Data Protection, which has substantially
increased fines for the violation of data protection rules.?’ This has been
followed by consumer law changes, brought about by the new directive,
as providers of allegedly free digital services, who in exchange gather
personal data from consumers, will for the first time have to fully comply
with consumer law requirements. In practice, this means that such traders
will have to respect all of the mandatory consumer law rules, such as
pre-contractual information requirements or right of withdrawal. This is a
huge step forward in the regulatory system of consumer protection and it
demonstrates an increasingly tight connection between the rules on data
protection and consumer law (Durovic, Lech 2020).

3.3. New Blacklisted Practices

Directive 2005/29/EC on Unfair Commercial Practices lists thirty-
one concrete examples of banned commercial practices, the so-called
blacklisted practices, that are always automatically considered unfair,
without the need to apply the general fairness test or any of the three small
general clauses.?! For all, but these thirty-one commercial practices, the
Directive requires that the competent judicial or administrative authority
of EU Member State always apply either the general fairness test or
one of the three small general clauses (misleading actions, misleading
omissions, or aggressive practices) to assess fairness of a commercial
practice as confirmed already in the first CJEU cases dealing with unfair
commercial practices.?

However, the text of Directive 2005/29/EC was drafted almost two
decades ago and, accordingly, it fails to address certain contemporary

20 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27
April 2016 on the protection of natural persons with regard to the processing of personal
data and on the free movement of such data, and repealing Directive 95/46/EC (General
Data Protection Regulation), OJ L 119, 4 May 2016, 1.

21 Article 5(5) and Annex I of Directive 2005/29/EC on Unfair Commercial
Practices.

22 Joined Cases C-261/07 and C-299/07 VTB-VAB NV v. Total Belgium NV
and Galatea BVBA v. Sanoma Magazines Belgium NV [2009] ECR 1-02949, para
65; Case C-304/08 Zentrale zur Bek 4 mpfungunlauteren Wettbewerbs eV v. Plus
Warenhandelsgesellschaft mbH [2010] ECR 1-00217, para 53;Case C-540/08 Mediaprint
Zeitungs— und Zeitschriftenverlag v. O sterreich-Zeitungsverlag GmbH [2010] ECR
[-10909, para 40.
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forms of unfair commercial practices that have emerged as a result of the
development of new technologies. Although it was imagined to represent a
safety net, it seems that the general fairness clause is not powerful enough
to firmly sanction these kinds of practices.?> This why the new Directive
on modernisation and better enforcement brings four new forms of unfair
commercial practices that are always to be considered as unfair.>* These
are the practices dealing with advertorials and ranking of the offers, ticket
reselling and two practices related to the online reviews.

3.3.1. Advertorial and Rankings of the Offers

The first new form of unfair commercial practice that is always
unfair is non-transparent advertorials and rankings of offers, which may
negatively affect consumer capacity to make a well-informed decision
while acting in the market.> Namely, using editorial content in the media,
or providing information to a consumer’s online search query, to promote a
product where a trader has directly or indirectly paid for the promotion or
prominent placement, bypassing the main body of search results without
making that clear in a concise, easy and intelligible form, in the content
or search results, or by images or sounds clearly identifiable by the
consumer, will now be considered as unfair practice.

Likewise, the new directive also regulates for the first time the
ranking of the offer (as well as personalised pricing),® an innovative
trading tactic which evolved due to the application of new technologies,
again with the aim of enhancing transparency in online transactions. The
consumer needs to be informed about all of the parameters determining
the ranking of a particular offer. These include general criteria, processes,
specific signals incorporated into algorithms or other adjustment or
demotion mechanisms used in connection with the ranking. The aim is
that consumers get a clear picture when the price presented to them is
personalised on the basis of automated decision-making, so that they can
be fully aware and take into account the potential risks in their purchasing
decision.

3.3.2. Ticket Reselling

The second new, always prohibited practice deals with ticket
reselling.”’ Traders should be prohibited from reselling to consumers
tickets to cultural and sports events that they have acquired by using

23 Article 5(2) of Directive 2005/29/EC on Unfair Commercial Practices.
24 Article 13(7) of Directive 2019/2161.

25 Article 13(7)(a) of Directive 2019/2161.

26 Article 4(4)(a)(ii) of Directive 2019/2161.

27 Article 3(7)(b) of Directive 2019/2161.
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software such as ‘bots’, enabling them to buy tickets in excess of the
technical limits imposed by the primary ticket seller, or to bypass any other
technical means put in place by the primary seller to ensure accessibility
of tickets for all individuals.?®

The introduction of this practice explicitly regulates secondary
ticketing, something that has become an extremely lucrative business, to a
large extent due to new technologies enabling easier and faster re-selling
of the tickets than in the past. This prohibition applies to all types of
cultural and sports events, which is of a rather broad scope. Similarly to
the case of online reviews, the idea here is to prohibit reselling of tickets
that have been acquired through the application of special new software
and which are in excess of the ticket limit imposed by the primary ticket
seller.

3.3.3. Online Reviews

The third and fourth newly introduced practices that will be
automatically considered as unfair deal with the online reviews, an
essentially important element of contemporary digital markets. Online
reviews include consumers’ written feedback or rating of goods, services,
digital services or digital content. The new directive has introduced to EU
consumer law, for the first time, direct consumer law regulation of online
reviews, addressing the actual problem of fake online reviews and the
increasing number of influencers and brands vying for them to promote
a product.

In the case of digital markets, the trader’s reputation, expressed in
the form of online reviews, represents one of the most important elements
for consumers in making their economic decisions. The rise of the
Internet has enabled consumers to share with an immense audience their
experiences regarding goods they acquired, services they used or digital
content they have downloaded. A very good example is the Tripadvisor.
com website which enables consumers to review and also provides
access to the reviews by other consumers of hotels, restaurants or travel
experiences offered in most countries of the world. Similarly, the booking.
com platform has become one of the most popular marketplaces for hotels
booking, where ratings provided by previous customers are of essential
importance for the customers intending to book a hotel themselves. Such
online platforms are supposed to ensure that the reviews posted on them
are true (Hatzopoulos 2018). Still, the lack of reliability of online reviews
has remained one of the greatest challenges of consumer policy (Narciso
2019).

It is, therefore, essential, from the regulatory perspective, to ensure
the trustworthiness of consumers’ reviews and also protect traders’

28 Recital 50 of Directive 2019/2161.
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reputations (Ranchordas 2018). This can be achieved, for example, by
ensuring that bots are prohibited from submitting fake consumer reviews
and endorsements, such as °‘likes’, on social media (e.g. Facebook,
Instagram, etc.). In many cases the consumer does not know whether
a review has been paid for or whether it represents an honest review.
Modern technology enables easily manipulation of the digital fora
that provide reviews of products and services or to retaliate against or
monitor consumers who criticize them through online reviews. The issue
is that misleading and fake reviews have negative effects on consumer
confidence, while acting on the market and leading to the consumer
detriment.

In order to address this problem straightforwardly, the new
European directive has introduced that “stating or otherwise creating the
impression that a review of a product is submitted by a consumer who
has actually used the product without taking reasonable and proportionate
steps to ensure that that review reflects real consumers’ experiences” will
always be considered an unfair commercial practice.? This means that a
new obligation has been imposed on traders to always verify, in line with
their powers, the trustworthiness of the reviews. The recent technological
developments facilitate this. For example, traders can use technological
tools to check whether the consumer writing a review has actually used or
purchased the product.’® Generally speaking, new technologies can now
be applied to help traders comply with all consumer law requirements
(Micklitz, Palka, Panagis 2017).

Another online review related practice that will always be
automatically considered as unfair, is “submitting or commissioning
another legal or natural person to submit false consumer reviews
or endorsements, or misrepresenting consumer reviews or social
endorsements, in order to promote products”.’! Accordingly, these new
rules will help avoid the manipulation of reviews, for instance, by hiring
bots to write them or by erasing bad product reviews and keeping only
positive ones.*?

Prior to the adoption of the new directive, the trustworthiness of
the online reviews was safeguarded by less protective and more universal
small general clauses on misleading practices (misleading practices and
misleading omissions) in Directive 2005/29/EC on Unfair Commercial
Practices.>* However, by defining two new unfair commercial practices
related to online reviews, the new directive emphasises the importance of

29 Article 3(7)(b) of Directive 2019/2161.

30" Recital 47 of Directive 2019/2161.

31 Article 3(7)(b) of Directive 2019/2161.

32 Recital 49 of Directive 2019/2161.

33 Articles 6 and 7 of Directive 2005/29/EC on Unfair Commercial Practices,
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trustworthiness of online reviews in the European regulatory framework
for consumer protection, increasingly focused on the digital market.>*

4. STRENGTHENING ENFORCEMENT

4.1. Enforcement Challenges

As pointed out above, the EU consumer law has been identified as
the most advanced regulatory system of consumer protection in the world.
It provides a regulatory framework that is aimed at protecting a number
of consumer rights, such as fairness of contract terms and fairness of
commercial practices. However, when it comes to enforcement, common
European rules have traditionally been very scarce, vague and fragmented
(Cafaggi, Micklitz 2007). They have turned out to be insufficient and
inappropriate to provide adequate protection to the consumers, especially
in the situation of increasing number of cross-border breaches of consumer
law.

The general concept of consumer redress may be defined as
‘receiving satisfaction for injury sustained’ (Ramsay 1981). In relation to
consumer law, the issue of redress means that consumers have effective
and efficient instruments to protect their rights when these have been
infringed. For consumer law in order not to be seen merely as a ‘paper
tiger’, procedural law must enable recourse to court for the enforcement
of such laws (Miller et al. 1998). It is of key importance to remember that
a right is only as effective as its enforcement mechanism. Enforcement
of consumer rights is primarily associated with recourse to courts and
consumers’ access to justice (Ramsay 2015).

Accordingly, consumer’s right to redress, when their consumer
rights have been infringed, has been recognised globally as one of the
major principles of consumer law (Benohr 2013). The United Nations
Guidelines on Consumer Protection of 1985 (as revised in 1999 and
2016), as the most important international legal document in the area
of consumer protection, have also emphasised the importance of the
adequate consumer redress (Durovic 2020). This is why the United
Nations Guidelines point out that the governments should ensure that
consumers can obtain redress of their rights through procedures which
are expeditious, fair, inexpensive and accessible®. The required access to
justice for consumers is a manifestation of the broader right to a fair trial,
as expressed also in Article 6 of the European Convention on Protection
of Human Rights (Durovic, Micklitz 2017).

34 Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee of the Regions — A Digital Single Market
Strategy for Europe, COM(2015) 192 final.

35 United Nations Guidelines on Consumer Protection of 1985 at 33.
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However, one of the main problems faced in the enforcement of
consumer law is the inequality between trader and consumer, which also
results in the fact that it is very difficult for individual consumers to protect
themselves against the economically stronger and more powerful traders
(Issacharoff 1999). This has been present as an eternal phenomenon. The
rise of large corporations in the early twentieth century created a culture
of corporations engaging in small violations of the law, since individual
consumers were not likely to pursue the case in court. Traditional methods
of enforcement turned out to be unsuccessful when it comes to ensuring
effective consumer redress.

With the further globalisation of the market and development
of technology, the problem with the enforcement has become further
complicated. In more recent times, the situation has turned into an even
more complex one as consumer transactions are being conducted on an
international level, and increasingly via the internet, where the problem of
consumer redress has become more prominent. Accordingly, the question
on how to design an adequate system of enforcement which will ensure
efficient and effective consumer access to justice is the focus of consumer
policy, notably of the EU consumer policy (Wrbka 2015).

The problem with the lack of a common European framework for
enforcement became particularly apparent after the huge pan-European
cross-border scandals involving Apple and Volkswagen which have
affected thousands of consumers across Europe (Nemeth, Carvalho 2017).
The Apple case dealt with the issue of Apple company being engaged in
diverse forms misleading practices in a dozen of European countries, in
relation to the mandatory rules on the legal and commercial guarantees
for its products, whereas the recent Volkswagen case was related to the
misleading claims regarding the pollution emissions of Volkswagen
vehicles. Apple case was resolved, whereas Volkswagen case is still
pending in a number of jurisdictions.

Therefore, the development of common European rules on
enforcement seems to be the natural progression following the 2017
strengthening of the European framework for cooperation among the
competent authorities of EU Member States in charge of enforcement
of consumer law. This is because in 2017, the institutional framework
for cooperation among Member States was strengthened by Regulation
2017/2394 on cooperation between national authorities responsible for
the enforcement of consumer protection laws (CPC Regulation) which
repealed Regulation 2006/2004.3¢

36 Regulation (EU) 2017/2394 of the European Parliament and of the Council
of 12 December 2017 on cooperation between national authorities responsible for the
enforcement of consumer protection laws and repealing Regulation (EC) No 2006/2004,
OJ L 345, 27 December 2017, 1-26.

73



Amnamu [IpaBHor ¢akynrera y beorpany, rommaa LXVIII, 2/2020

The new CPC Regulation focuses on enforcing compliance and
enhancing the protection of consumers’ economic interests. For that
purpose, it sets up an electronic database to be used for all communications
between the competent authorities of the EU Member States. The database
is directly accessible to the competent authorities, single liaison offices
and the European Commission.

4.2. Higher Fines for Breach of Consumer Law

The new directive has empowered the competent authorities of
the Member States, in line with the Regulation 2017/2394, to impose a
substantially increased fines in case of major cross-border infringements
of consumer law where breaches of consumer law affect consumers
in more than one EU Member State. The Member States’ authorities
(judicial or administrative authorities) will now have the power to impose
effective, proportionate and dissuasive penalties in relation to widespread
infringements, with a Union dimension, that are subject to coordinated
investigation and enforcement measures.

Increasing fines for breach of consumer law certainly represents
one of the most important innovations of the directive. Finally, for the
first time in the history of EU consumer law, there is an exact amount
of fines established by a Directive. Prior to the new Directive, the old
European directives would just require from the penalties to be “effective,
proportionate and dissuasive™’” without providing any explanation of what
this meant in practice.® Moreover, for the first time, the fines for breach
of consumer law are comparable to those for breach of competition law
and data protection law.

The competent authorities of Member States will be entitled to
impose fines on traders in the amount of at least 4% of the trader’s annual
turnover in all Member States concerned by the coordinated enforcement
action.® That is potentially a very high fine and represents a radical
improvement in comparison to the previous approach. In situation when
that information cannot be established, the fine must be no less than 2
million euros.* Importantly, these provisions of the Directive also allow
Member States to adopt higher fines than the ones envisaged by the
Directive and actually encourages them to adopt higher fines for cases of
breach of consumer law, as well as in situations that do not fall under a

37 Article 24(1) of Directive 2011/83/EU on consumer rights; Article 13 of
Directive 2005/29/EC on Unfair Commercial Practices.

38 See: Case C-565/12 L CL Le Crédit Lyonnais SA v. Fesih Kalhan [2014]
ECLI:EEU:C:2014:190 where the Court of Justice of the European Union discussed the
meaning of these requirements.

39 Article 13(3) of Directive 2019/2161.
40 Article 13(4) of Directive 2019/2161.
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category of a “widespread infringement or the widespread infringement

with a Union dimension”.*!

The purpose of these developments is to ensure that fines have a
deterrent effect on the traders, since the previous system of fines has not
been sufficiently successful in that respect.*? In certain situations, it might
be economically more beneficial for the traders to breach consumer law
and make profit than to comply with consumer law, as the produced benefit
would be higher than the fine paid. That is something unacceptable and
thus such an increase in fine was absolutely necessary. Now the challenge
is to start imposing these fines in practice in order to really understand
how effective they are, although the comparative experience from the
areas of competition law and data protection law is certainly encouraging.

4.3. Individual Remedies for Consumers

The Directive on better enforcement and modernisation of EU
consumer protection rules has also introduced an obligation for Member
States to adopt individual remedies for consumers, victims of unfair
commercial practices.** The existence of such a remedy is of great benefit
for an individual consumer. This means that the Directive requires, for
example, that a consumer that has bought a “medicament” that allegedly
protects them from catching coronavirus, a common misleading practice
these days during coronavirus pandemic, needs to have the possibility to
annul the purchase contract of the “medicament” and receive a full refund
of the payment for the “medicament”.

The introduction of individual remedy has happened fifteen years
after the adoption of Directive 2005/29/EC on Unfair Commercial Practices.
This Directive has set up a very progressive system of prohibition of
unfair commercial practices in business-to-consumer relations, inhibiting
a widest range of unfair commercial practices (Collins 2010). However,
Directive 2005/29/EC on Unfair Commercial Practices has not provided
any common European remedy for individual consumers, victims of
unfair commercial practices (Durovic 2019). That was a big shortcoming
of the Directive and individual consumers had to rely on existing contract
law remedies (e.g. fraudulent misrepresentation or dol) that could not
always provide efficient and adequate protection.** Some Member States
have introduced diverse special contract law remedies exclusively for
breach of unfair commercial practices, but only a few of them and a joint
systemic and coherent European approach was missing.

41 Article 21(1) of the Regulation 2017/2394 on cooperation between national

authorities responsible for the enforcement of consumer protection laws and repealing
Regulation (EC) No 2006/2004.

42 Recital 10 of Directive 2019/2161.
43 Article 11a(1) of Directive 2019/2161.
44 Recital 9 of Directive 2005/29/EC on Unfair Commercial Practices.
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The failure to introduce individual remedies is primarily the
outcome of the fact that Directive 2005/29/EC has introduced strict
separation between the law on unfair commercial practices and contract
law, maintaining the autonomy of the national contract laws of the
Member States.* Moreover, the Directive 2005/29/EC seems to be
focused on the collective dimension of enforcement rather than on the
individual one (Micklitz 2006). The survey that preceded the adoption of
the new directive showed that 27% of consumers who had had problems
with unfair practices did not take any action, 36% because they did not
expect a satisfactory solution.*® In practice, the existence of individual
remedies is a necessary prerequisite needed to eliminate all the effects that
an unfair commercial practice has on an individual consumer (Durovic
2016). In that sense, the introduction of a mandatory individual remedy
for every consumer is a huge step forward.

The new Directive explicitly requires that Member States ensure
that every consumer who has been affected by an unfair commercial
practice has access to compensation for damage, a price reduction and/
or contract termination.”’ It is left to the Member States to determine
the conditions for application and the effects of these remedies, but the
remedies have to be introduced in each national law. Some of the factors
that are to be taken into consideration during assessment are the gravity
and the nature of the unfair commercial practice and the damages that the
consumer suffered as a result of the unfair practice.

Interestingly, despite introduction of the individual remedy, the
new Directive still, formally speaking, keeps strict separation between
the law on unfair commercial practices and contract law, by pointing out
that the national contract laws of Member States are not to be affected
by the Directive.®® This is because the European Union is aware that
the Member States are very reserved and cautious when it comes to any
massive harmonisation of contract law on the European level (Twigg-
Flesner 2013).

5. CONCLUSIVE REMARKS

This paper examined some of the most important innovations
brought about by Directive 2019/2161 on better enforcement and

45 Article 3(2) of Directive 2005/29/EC on Unfair Commercial Practices.

46 European Commission, Consumer Conditions Scoreboard 2017, available at:
https://ec.europa.eu/info/sites/info/files/consumer-conditions-scoreboard-2017-edition
en_0.pdf, (last visited 30 April 2020).

47 Article 11a of Directive 2019/2161.
48 Recital 57 of Directive 2019/2161.
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modernisation of Union consumer protection. The EU Member States
have been given 24 months to align their respective national laws with
the new directive, which they will start applying by mid-2022. This means
that it will still take time to understand what the effects of the Directive
will be in practice. However, what can be concluded at this stage is that
the Directive is substantially changing Europe’s landscape of consumer
protection and improving the level of protection given to consumers.

An especially important part of the Directive is the introduction
of much higher fines for breach of consumer law, which are now
comparable to those imposed in other related areas of law: competition
law and data protection law. This increase in fines will, on the one side,
ensure a higher level of compliance with consumer law, and, on the other
side, it will lead to the rise of the importance of consumer law. Other
major positive changes include the adaptation of the legal framework of
consumer protection to the challenges brought by the new technologies
and the digitalisation of the market through the introduction of new rules
specifically aimed at tackling business-to-consumer commercial practices
taking place at the digital market.
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1. INTRODUCTION

In an ideal setting, judges should always be impartial, fair and
efficient, set aside their prejudices, and follow the rule of law (Rachlinski,
Wistrich 2017). Judicial bias, defined as consistent favouring of particular
types of claimants (litigants), and unpredictability of judicial decision
making may have profound effects on lowering trustworthiness in
courts and increasing legal insecurity.! While the prevalence of bias and
unpredictability of judicial decision making is constrained by law, there
is almost always certain leeway allowing judges to exercise discretionary
powers, often provided by the very same law. These issues are especially
relevant for bankruptcy laws that are commonly perceived to be either
pro-creditor or pro-debtor inclined (Ayotte, Yun 2007; Claessens, Klapper
2005; Davydenko, Franks 2008). Besides the inclination of the law, in
most legal systems judicial bias may significantly affect the resolution of
financial distress. In a nutshell, ceteris paribus, the more debtor-friendly
the judge is, the more likely the outcome of the bankruptcy resolution is
restructuring. This judicial debtor friendliness is linked to the continuation
bias, i.e. enabling “failing businesses to linger under the protection of the
court” (Morrison 2007, 381). On the contrary, bankruptcy judges may be
prone to protect specific types of creditors instead of the debtor. Indeed,
recent empirical literature finds that, depending on the jurisdiction, judges
may be leaning towards the interests of employees (Blazy et al. 2011), state
creditors or local authorities (Lambert-Mogiliansky, Sonin, Zhuravskaya
2007), or lawyers and other bankruptcy professionals (LoPucki, Doherty
2004).

So far not only has legal and economic research in Serbia not been
accompanied by empirical assessment, but there have been only a handful
of studies that examined judiciary bias and/or legal uncertainty (Begovic¢
2016; Mojasevi¢, Nikoli¢ 2018).2 Anecdotal evidence that support these
views is obviously inadequate, and more reliable empirical studies are
needed to examine such assertions. To this end, the paper contributes to
a better understanding of judicial decision making in a number of ways.

I See, for example, Black'’s Law Dictionary 9th ed. (2009, 183). Similarly, Mills
defines judicial bias as the opposite of judicial impartiality, i.e. bias “involves positively
or negatively prejudiced ‘feelings or spirit’ toward the claimants in the cases being
heard.” (Mills 1999, 12). The term judicial bias may embody a variety of concepts. Most
importantly, one can make a distinction between conscious (explicit) and unconscious
(implicit) bias. Unconscious biases are stereotypes about certain types of claimants
(litigants) that judges form outside their conscious awareness. The legal scholarship on
implicit bias is rather large. For a detailed discussion see Jolls, Sunstein (2006). The
judicial bias in this paper may be both explicit and implicit and is not related to financial
or any other interest judge may have.

2 See also, Decker, Harley, Sviréev (2014, 161) for public perceptions of the

Serbian judiciary.
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First, the paper contributes to the literature examining how judicial
bias affects bankruptcy outcomes and provides a novel instrument for
assessing continuation and pro-creditor bias. Second, we show that the
interpretation (application) of the law seems to vary considerably across
bankruptcy judges and courts. Hence, the paper also provides important
implications for Serbian bankruptcy practice. More specifically, the
paper tests for empirical support for the claim that bankruptcy judges a)
have continuation bias and b) treat vulnerable creditors differently, and
c) examines the claim that there is a high level of legal insecurity in
Serbian bankruptcy courts. In this respect, it contributes to the previous
research that examined omissions by the first instance bankruptcy court
and the issue of judicial activism (Radulovi¢, Radovi¢ 2019), providing
additional empirical evidence.

The paper is organized as follows. Section 2 presents the relevant
Serbian bankruptcy framework and the role of a bankruptcy judge. Section
3 reviews several strands of relevant literature. Section 4 presents the
research design and documents the results regarding several dimensions
of judicial bias. Section 5 provides the conclusion.

2. THE ROLE OF THE JUDGE IN SERBIAN BANKRUPTCY
PROCEEDINGS

Serbian bankruptcy proceedings are overseen by one of 16
commercial courts.> The bankruptcy court directs and controls
bankruptcy proceedings and randomly appoints a bankruptcy judge who,
among other things, rules on the initiation of (preliminary) insolvency
proceedings, establishes whether grounds for bankruptcy proceedings
exist, approves the proposed reorganisation plan (subject to approval by
the requisite majority of classes of creditors) and passes the resolution on
the distribution of proceeds.*

The major reform of the Serbian Law on Bankruptcy (hereinafter:
LoB) that took place some 10 years ago introduced the pre-arranged
reorganization plans (PARP), as one of the main innovations.” The

PARP is a court-supervised procedure in which the debtor submits a

3 In Serbia, commercial courts have original jurisdiction over disputes arising
from commercial activities including bankruptcy proceedings where the seat of the debtor
is registered. See Zakon o uredenju sudova [Law on Organization of Courts], Official
Gazette of the Republic of Serbia, 116/2008, 104/2009, 1/2010, 31/2011, 78/2011,
101/2011, 101/2013, 106/2015, 40/2015, 13/2016, 108/2016, Art. 25(1)(4).

4 Zakon o ste¢aju [Law on Bankruptcy] Art. 18. Official Gazette of the Republic
of Serbia, 104/2009, 71/2012, 83/2014, 113/2017, 44/2018, 95/2018.

> The LoB was subsequently amended several times and many of those

amendments were aimed at improving PAPR proceedings.
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reorganization plan which is then put to a vote, to be accepted or rejected
by the debtor’s creditors (Radovi¢, Radulovi¢ 2018, 397). Besides being a
relatively low-cost and reasonably efficient procedure, another advantage
is that in the event that the creditors fail to vote for the plan, the PARP does
not automatically trigger liquidation procedure. Ahead of the bankruptcy
commencement, the debtor and key creditors engage in a voluntary out-
of-court work-out procedure (Vukeli¢ et al. 2014, 5; Todorovi¢ 2016,
8). The bankruptcy judge confirms the fulfilment of formal and material
conditions for commencement of bankruptcy proceedings in accordance
with the PARP.S If approved by the simple majorities of relevant classes,
the plan is confirmed by the bankruptcy judge and has the binding effect
on all creditors (Radovi¢, Radulovi¢ 2018, 397).

Radovi¢, Radulovi¢ (2018, 397-407) emphasises several key
features of the PARP procedure. Namely, court intervention is fairly
limited, and the interim administrator has a rather limited role.” The
judge examines only the overall legality of the plan (including the
formation of classes) and the fulfilment of procedural requirements and,
at least in theory, should not play an important filtering role (Radulovi¢
2015, 161). The law does not require judges to examine the feasibility of
the plan, which is entirely left to creditors and financial advisors. Namely,
the law only requires that PARP is accompanied by a statement by the
auditor or a licensed bankruptcy administrator regarding the feasibility
of the plan. In addition to the auditor’s or administrator’s opinion on the
plan’s feasibility, such a statement should contain the evaluation of the
appropriateness of measures envisaged by the plan and of the assumptions
on which the plan is based. However, “the law substitutes the judicial
oversight with a series of disclosure requirements and safeguards” aiming
to reduce uncertainty and information asymmetry (Radovi¢, Radulovié
2018, 397).8 In Serbian legislature the role and discretion of bankruptcy
judges has been limited for several reasons: first, the specialization and
training of judges in the field of valuation and bankruptcy takes time;

® If PARP contains minor or remedial deficiencies with respect to the fulfilment
of formal and material requirements or has a technical error, the judge will order the
petitioner to make the necessary corrections within the prescribed period of eight days.
Because of the complexity of the actions, additional time is often required to act on the
said court order, the bankruptcy judge may, at the reasoned request by the proponent, also
grant additional time (Tomi¢ 2016, 269; Radovi¢ 2017, 365).

7 The role and the influence of the bankruptcy judge differ significantly from
legislation to legislation. A significant number of bankruptcy frameworks give bankruptcy
judges a considerable level of discretion. For example, in the US and Germany the
ultimate decision rests with a judge (e.g. bankruptcy judges may impose the plan on
dissenting classes of creditors). Discretion requires a high degree of specialization and
training of bankruptcy judges, so their absence is often cited as one of the key obstacles
to the successful implementation of bankruptcy reform. See Ayotte, Hayong (2007, 2).

8 For a detailed discussion see Radovi¢ (2017, 354-361).
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second, the organization of the majority of commercial courts does not
allow the narrow specialization of judges so that they deal exclusively
with bankruptcy proceedings. However, in the context of PARP, the
judge may play an important role as they may assess the amount of the
bankruptcy creditor’s disputed claim for the purposes of voting, request
amendment of the plan, change the formation of creditors’ classes, etc.

Radulovi¢, Radovi¢ (2019, 659) provides an illustrative example
of the judicial continuation bias in bankruptcy proceedings. Namely, in
several recent cases, after the PARP was not allowed by the bankruptcy
judge or it was rejected by the creditors, the petitioner resubmitted the
plan. Prior to the resubmission, a creditor had filed for ordinary bankruptcy
proceedings, which should lead to liquidation of the debtor. Despite of
a failed attempt and competing petition, in practice, bankruptcy judges
found that PARP should be given preferential treatment over ordinary
procedure (liquidation), i.e. resubmitted PARP should have priority over
a bankruptcy petition filed by the creditor. Basically, bankruptcy judges
saw PARP as a preferable solution to liquidation because of continued
economic activity of the proponent, job retention, social issues, etc.
However, due to the filtering failure, as a number of resubmitted plans
failed, the legislature took the opposite view, finding that such court
practice enabled the debtor’s obstructive action aimed to prolong the
resolution of financial distress, thus diminishing the creditor recovery
rate. Consequently, the amendments to the Law on Bankruptcy explicitly
require that priority be based on the first in time, first in right rule.’

3. RELEVANT LITERATURE

Our study is related to several strands of research. First, there is
an increasing body of empirical bankruptcy research on the effects of
judges’ characteristics. However, there is only a handful of studies that
analyse judicial bias or judicial discretion in bankruptcy proceedings.
Most of these studies examine judicial discretion and bias in the context
of the US bankruptcy reorganization framework where judicial approval
is necessary for most major actions, including the final approval of a plan
of reorganization.'”

Evans (2003) was the first to categorize motions adopted by
bankruptcy judges into pro-debtor and pro-creditor actions. Using a
sample of 290 small closely held debtor firms from a single district in the
United States, it reports that pro-creditor discretionary judicial decisions
decreased the probability of reorganization but increased the probability

 Art. 158 LoB.
10 See 11 U.S. Code Title 11 — Bankruptcy.
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of deviation from absolute priority.!! Sharfman (2006) focuses on judicial
bias in bankruptcy rulings using data on a small number of disputes over
the value of debtor-retained collateral in the United States. The main
finding is that judges are generally pro-debtor as they “tend to favor
loss-averse debtors over gain seeking secured creditors” (Sharfman 2005,
399). Morrison (2007) used a sample of 95 small business reorganizations
to find that despite widespread perception practice in the US, bankruptcy
courts exhibit no systematic continuation bias in favour of saving
nonviable businesses, but that “judges act as if they are seeking out and
preserving going-concern surplus” (Morrison 2007, 411). Chang, Schoar
(2013) uses data on Chapter 11 filings for 7,824 private companies in
the US between 1989 and 2006. This novel approach uses the random
assignment of bankruptcy cases as a natural experiment and heterogeneity
in judges’ interpretation of the law. The findings include significant
differences across judges in the propensity to consistently grant (or deny)
specific key motions (e.g. use of cash collateral or lifting the automatic
stay). Judge specific fixed effects were obtained, that were used as a pro-
debtor index and show that pro-debtor judges have worse firm outcomes
in reorganization cases i.e. Chapter 11 works more efficiently when
presided by a pro-creditor judge. More recently, He, Yu, Wu (2020) used
US commercial bankruptcy data to determine that judicial bias varies
across states and bankruptcy courts. Other empirical bankruptcy literature
mainly deals with the judicial attributes such as experience (Iverson et al.
2018), ideological preferences (Nash, Pardo 2012), time constraints and
workload (Iverson 2017), or forum-shopping on bankruptcy outcomes.
Using a similar approach as Chang, Schoar (2013), Iverson et al. (2018)
finds that judges’ experience significantly influences the speed of ruling
and managing of corporate restructuring cases.

Outside of the US, empirical bankruptcy literature that examines
issues related to judicial bias is scarce. Lambert-Mogiliansky, Sonin,
Zhuravskaya (2007) used a sample of Russian firms to find that Russian
commercial courts were biased in favour of regional authorities. Blazy
et al. (2011) examined a sample of bankruptcy files on French SMEs,
showing that employment protection is the key element driving the courts’
behaviour (Blazy et al. 2011, 136).

Second, several theoretical papers in law and economics and
financial economics literature analyse the role of judicial discretion and
bias. Ayotte, Yun (2007) presented a model of optimal bankruptcy law
considering the expertise of judges and the quality of contract enforcement.
The optimal degree of ‘“creditor friendliness” in the bankruptcy law

1 Absolute priority requires that secured creditors are paid before unsecured pre-
petition creditors can be repaid any portion of their claim. Similarly, unsecured creditors
should be repaid in total before owners receive any repayment. For details, see Evans
(2003, 116).
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decreases as judicial ability to recognize firm quality increases, i.e. in
order to be effective, debtor-friendly law requires judicial expertise.
Gennaioli, Rossi (2010) shows that judicial bias may not be random, due
to career concerns of bankruptcy judges. To attract prospective cases,
bankruptcy judges tend to “over-reorganize” debtors, signalling their pro-
debtor inclination. Similar to Ayotte, Yun (2007), it shows that “creditor-
friendly” law is crucial for enhancing judicial incentives to resolve a case
in an efficient manner.

Finally, another strand of research, closely related to our research
design, deals with the behavioural analysis of judicial decision making
(see, for example, Guthrie, Rachlinski, Wistrich 2001; Teichman, Zamir
2014). Rachlinski, Guthrie, Wistrich (2006, 2007) examined the impact of
six phenomena on bankruptcy judge decision making in order to compare
them to generalist judges. They presented 113 US bankruptcy judges
(approximately one-third of all bankruptcy judges in the US) with a set of
hypothetical cases to examine the extent of judges’ reliance on common
heuristics. On the one side, they found that anchoring (relying on the
initial available value to make an estimate) and framing (influencing the
decision by the way they are framed through different wordings, settings,
and situations) affected judges’ assessments and had the similar effect on
bankruptcy judges and generalists. On the other side, unlike irrelevant
anchor and framing effects, omission bias (reacting more strongly to
harmful actions than to harmful inactions), the debtor’s race, the debtor’s
apology, and terror management did not affect bankruptcy judges.
Interestingly, there was no evidence found that more experienced judges
performed better than less experienced ones.

4. RESEARCH DESIGN AND RESULTS

The study was conducted during September and October of 2019.
Data was collected with the support of the Commercial Appellate Court
(CAQ). Participating judges had to make decisions in several hypothetical
cases. The research experiment was carefully explained, and a pilot
questionnaire used to test participants’ understanding. A total of 63 judges
from 16 Commercial Courts, Commercial Appellate Court, and Supreme
Court of Cassation (SCC), provided answers to the questionnaire. Only
bankruptcy judges from first instance courts and judges that decide
bankruptcy-related cases in the CAC and SCC were asked to participate in
the study. The sample represented almost the entire population of judges
that preside over bankruptcy-related cases. Judges were asked to provide
answers and comment individually. Furthermore, to provide incentives
to engage in the experiment (and per request of the CAC), participants
provided their answers anonymously i.e. judges were assured that their
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names or other identifying information were not recorded. This limited
the inquiry to some extent, since apart from the region and specialization,
we were not able to obtain additional data on judges’ experience, gender,
law school, etc.

Figure 1 shows the distribution of participating judges. The number
of participating judges per court depends on the court organisation.
Namely, while large courts usually have bankruptcy judges dedicated
solely to bankruptcy cases (e.g. Belgrade, Novi Sad, Kragujevac,
etc.), some smaller courts do not have judges that preside exclusively
in bankruptcy cases (e.g. Uzice, Pancevo, etc.). In addition, in several
courts it is difficult to make a clear distinction between “specialized” and
“generalist” judges (e.g. a half of judges in a particular commercial court
are dedicated solely to bankruptcy cases, while others are not or judges
were only recently reallocated from the bankruptcy to litigation panel).

Figure 1. Distribution of participating judges
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Each of the bankruptcy judges was provided a questionnaire that
contained three hypothetical cases. The judges were assigned to groups
randomly. The first case assessed the presence of continuation (pro-debtor)
bias. The second case examined the presence of specific pro-creditor bias.
Finally, the third case looked at whether judges express judicial activism
when deciding cases and whether this is affected by social concerns. Each
of these cases is explained below, along with the results.
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4.1. Case 1: Continuation Bias

To test for the presence of continuation bias, we constructed a
problem in which judges had to decide on the opening of bankruptcy
proceedings. In preparing this case, we took advantage of recent cases
involving debtors already in compulsory liquidation proceedings. We used
these circumstances as a sort of natural experiment that we replicated in
a questionnaire.'?

The first case provided judges with the following context.
Compulsory liquidation proceedings were initiated against the debtor
(company) because it failed to submit the annual financial statements
to the competent registry by the end of the previous financial year,
for two consecutive financial years.!* After the compulsory liquidation
proceedings had been initiated, the debtor filed a motion for initiating
bankruptcy proceedings in accordance with a pre-arranged reorganization
plan. The PARP contained all of the essential elements enumerated in Art.
156 of the LoB, with the exception of the annual financial statements for
the previous three years. However, the plan proponent had also provided
the auditor’s opinion on the state of the books of accounts, which states
that the information contained in the plan is factual and that PARP is
viable. Based on this background, the judges were asked whether they
would reject the proposed PARP and if so on what grounds.

Table 1 shows that the majority of bankruptcy judges would
reject the plan. However, the majority (54%) is rather slim, as almost
46% of judges would either accept the plan (29%) or provide the debtor
with a second chance (17%), i.e. allow the debtor to provide additional
documentation, or not render the decision and wait for the resolution of
the compulsory liquidation proceedings. The results demonstrate a very
high heterogeneity of answers.

12 The Commercial Appellate Court only recently provided guidance stating that
the submission of a pre-prepared reorganization plan is permitted in an event when a
company is in the process of compulsory liquidation. Additionally, according to the CAC,
the failure to submit financial statements does not constitute sufficient reason to dismiss
the reorganization plan as illegal, given that compulsory liquidation proceedings were
initiated for this reason. In such a situation, the subsequent submission of the annual
financial statements is not possible, so the financial position of the bankruptcy can be
determined from the extraordinary audit report.

13 Zakon o privrednim drustvima [Company Law] Art. 546, para.l, it. 10, Official
Gazette of Republic of Serbia 36/2011, 99/2011, 83-2014, 5/2015, 44/2018, 95/2018,
91/2019.
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Table 1. Decision making in the Continuation Bias Problem

Decision Freq. Percent
Reject 34 53.97
Accept 18 28.57
Other (second chance) 11 17.46
Total 63 100.00

This heterogeneity may be observed between commercial courts,
but also within commercial courts. Figure 2 reveals that both types of
heterogeneity are present. Out of 15 first instance courts (one court
with only one response was not included), only in six courts bankruptcy
judges provide unison and cohesive answer. In the remaining nine
first-instance courts, as well as in the higher instance courts, judges
provided substantively different responses. With respect to between
courts’ differences, four commercial courts seem to be biased towards
continuation (i.e. pro-debtor proxied by the acceptance decision) and
six towards creditor (with only four courts being evidently pro-creditor,
proxied by the rejection decision). The remaining six courts had significant
within heterogeneity, so it is not possible to classify them either as having
pro-debtor or pro-creditor bias.

Figure 2. Continuation bias — within-court and between-courts
heterogeneity
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This makes allocation of cases to the particular judge a significant
determinant for how the debtors and creditors will be treated and how the
law will be applied. They also provide support for the recent attempts of
forum shopping, where debtors changed the seat of their companies in
order to be able to file for bankruptcy in different jurisdiction.

4.2. Case 2: Specific Pro-Creditor Bias

The second case examined whether characteristics of creditors
and the size of the claim affect judges’ decisions. Unbeknownst to the
respondents, they were randomly distributed to either to a control group
or to a treatment group. To examine whether judges are more prone to
decide in favour of particular type of creditors, we presented judges
with the case in which in the PARP proceedings a creditor, either an
entrepreneur (control group) or a public enterprise (treatment group), had
disputed claims against the debtor. We asked judges to state how they
would assess the value of disputed claims for the purpose of voting. To
examine the effect of the size of the claim, the disputed sum significantly
differed in the two versions of a hypothetical case (the sum in the control
group was set to be much higher).!*

Again, in creating the case our starting point was a legal ambiguity.
Namely, amendments to the 2014 LoB stipulated that the assessment of
the likelihood of claims for voting purposes may be made solely by an
authorized professional (appraiser). However, amendments to the LoB
in 2017 removed this norm, creating a dilemma whether a bankruptcy
judge alone should assess the likelihood for the purpose of voting.!> We

14 Additional details of the second hypothetical case are as follows. The creditor’s
first claim against the debtor originates from damages and amounts to EUR 100,000
(control group) or EUR 5,000 (treatment group). The disputed sum represents the value of
real estate that the debtor has misappropriated. Consequently, the creditor filed claim for
damages with the civil court, and a preliminary hearing was scheduled. Additionally, the
creditor also seeks a sum of EUR 100,000.00 from the debtor, backed by a first instance
judgement rendered. The said first instance judgement partially upheld the claim to the
amount of EUR 50,000.00, while rejecting it for the remaining EUR 50,000.00. From
the judgement’s reasoning, it is apparent that the claim has become unenforceable due
to the statute of limitations, since said claim became due three years before it was filed.
Being that, according to the court of first instance, the statute of limitations that applies to
companies (referred to in Article 374 of the Law on Obligations) should apply accordingly
to entrepreneurs, this claim was considered unenforceable due to the statute of limitations.
The PARP acknowledged said creditor’s claim to the amount of EUR 50.000,00, based on
the aforementioned first instance judgement, while listing the claim of EUR 100.000,00
for damages and the remaining EUR 50.000,00 (considered obsolete and unenforceable
by the first instance judgement) as disputable.

15 Art. 160 LoB.
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hypothesise that judges would be prone to protect the entrepreneur with
a large disputed claim, rather than public enterprise with a small disputed
claim. To avoid random value answers, we avoided asking judges to
provide the particular sum and instead asked two questions.

First, we asked judges whether they would perform the evaluation
themselves or they would appoint a professional (appraiser) to do the
assessment (Case 2a). Note that the problem explicitly states that the
creditor that filed said claim had proven with certainty the existence of
damages in the amount of real estate’s market value.

As the total size of the data set is n=62, we perform the Freeman-
Halton extension of the Fisher exact probability test for a 3x2 contingency
table.'® The null hypothesis is that these two categories are not different.
The test shows that there is no statistically significant difference with
respect to the creditors’ type and size of the claim (p= 0.204).

Table 2. Number of judges choosing options related to the
valuation of the disputed claim

Independently Independent} Y b’u t Appraiser’
Group : using appraiser’s . Total
(no appraiser) estimate estimate
Control Group
(Entrepreneur) 22 3 7 33
Treatment
Group 16 8 6 30
(Public Ent.)
Total 38 11 13 62

16 For a 3x2 table, it is only possible to compute non-directional (two-tailed)
probabilities. For general introduction to Fisher exact probability test and contingency
tables, see Agresti (2007, 45-49). In our case n is relatively small and the data is
unbalanced, so we used both exact distributions and large-sample approximations.
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Figure 3. Creditor specific bias — Number of judges choosing options
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To test for robustness of our findings, we also combined all the
responses where judges stated that they would engage an appraiser (Table
3). As we hypothesise that judges are more likely to appoint an appraiser
when the size of claim is large, we use a one-sided Fisher exact probability
test. Again, the test rejects our hypothesis as p=0.162, and although data
showed that judges were more likely to appoint appraisers when the size
of the claim is larger, the results were not statistically significant.

Table 3. Case 2a: Number of judges choosing options

Group Independently Using appraiser’s | Total
(no appraiser) estimate

Control Group o o

(Entrepreneur) 22 (69.7%) 10 (30.3%) 33

Treatment Group (SOE) 16 (53.3%) 14 (46.7%) 30

Total 38 24 62

Second, we also examined how a bankruptcy judge would act with
respect to the non-final first instance judgment on a disputed monetary
claim that is found to be groundless (Case 2b). More specifically, the
judges were asked to provide an answer to whether they would base their
decision only by looking at the order of the judgment (in which the court
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has rejected said claim), or they would assess the merits of the claim
by analysing the judgement’s reasoning. We assessed whether judges
are either pro-state or pro-entrepreneur, depending on whether they also
looked at the reasoning, trying to find additional grounds for revaluation
of the disputed monetary claim.

Table 4 shows that in both the control and treatment group the
majority of judges look at the judgement and the reasoning. While the
share of judges that look at both judgement and reasoning is higher in
the case of entrepreneurs, we again do not find a statistically significant
difference.

Table 4. Case 2b: Number of judges choosing options

Judgement and
Only Judgement Reasoning N
Control Group o o
(Entrepreneur) 12 (38.7%) 19 (61.3%) 31
Treatment Group (SOE) 13 (48.1%) 14 (51.9%) 27
Total 25 33 58

Results, however, reveal another potentially problematic aspect of
bankruptcy judges’ reasoning. It is objectively expected that due to the
small amount the bankruptcy judge should not indulge in the detailed
analysis of the correctness of the legal position taken in the reasoning of
the first instance basic court. Our results reveal that this is not the case.

4.3. Case 3: Social Concerns and Judicial Activism

Radulovi¢, Radovi¢ (2019) identified several examples of judicial
activism in recent Serbian bankruptcy practice. Under judicial activism
in this paper, we refer to bankruptcy rulings that are based on personal
opinion, rather than on existing bankruptcy law."” We thus examine to
what extent judges behave more like legislators than like judges. While
the term “judicial activism” is traditionally employed in the context
of appellate courts (Green, Roiphe 2019, 365), in the case of Serbian
bankruptcy courts there is no such exclusivity, as first instance judges
may also use and abuse discretion in how they conduct hearings and rule
decisions.

17" The term “judicial activism is defined in a number of disparate, even
contradictory ways” (Kmiec 2004, 1443). Kmiec (2004) provided an in-depth discussion
of various definitions of judicial activism that have been used in the US. Note that the
definition used in this paper is different from the one that emphasizes creativity in the
interpretation of the law.
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We presented judges with a case in which a petitioner had filed a
motion for initiating bankruptcy proceedings in accordance with a PARP.
We altered the case to test for the effects of both social concerns and
judicial activism. To control for the social concerns and ties to the local
community, judges were again randomly distributed to a control and a
treatment group. In the control group the debtor was a micro-enterprise
that employs 10-15 persons, and in the treatment group the petitioner
was a large company employing 1,500 workers. Unlike the first case,
where due to vague circumstances judges could decide both ways, in the
third case the law clearly suggests that judges should confirm the plan.
Hence, any rejection of confirmation of the plan could be interpreted as
an instance of judicial activism.

The third case provided judges with the following context. The
PARP petitioner stated that the reasons for bankruptcy were permanent
inability to make payments as well as excessive indebtedness. The
debtor’s business activity is the production of specialised packaging.
During the previous period, the debtor did business only with company
A (buyer). Due to problems, the buyer needed less packaging from the
petitioner, which left the petitioner insolvent. The PARP, as a part of
the financial projection, stated that the business of the proponent’s main
client, company A, was s of paramount importance. In order to increase
business revenue, the petitioner also continuously made efforts to gain
other clients as customers. The debtor stated that, should they gain new
buyers, a more favourable settlement for creditors could be reached,
in comparison to bankruptcy. However, the debtor did not submit any
letter of intent or preliminary contract, nor any other evidence that would
make the debtor’s cooperation with potential partners credible. These
circumstances make the debtor’s future business extremely uncertain.
Notwithstanding these facts, the majority of all creditor classes have
voted in favour of the plan. We asked judges to make a decision regarding
the confirmation of the plan. Table 5 and Figure 4 show that responses
were almost identical in both groups.

Table 5. Social concerns and judicial activism —
Number of judges choosing options

Group Confirm Reject Other | Total
Control Group (Small) 25 4 1 30
Treatment Group (Large) 22 4 1 27
Total 47 8 2 57
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Figure 4. Social concerns and judicial activism — Number of judges
choosing options
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The Fisher exact test clearly rejects the null hypothesis. Although
we cannot relate judicial activism to social concerns, almost 18% of
judges express judicial activism either by promptly rejecting the adopted
plan or by stating that further actions would be required before confirming
the plan. Interestingly, the share of activist judges is similar both at the
first instance and appellate courts (both CAC and SCC). While judicial
activism in this particular hypothetical case means that bankruptcy judges
strive to confirm only feasible plans, i.e. prevent inefficient reorganisation,
which may be a positive step in terms of signalling judicial skills, in the
context of the current Serbian bankruptcy framework this only contributes
to legal uncertainty (at least until the LoB is harmonized with the recently
adopted EU Directive on Restructuring and Insolvency).!®

5. CONCLUSION

Our study shows that there are some good and some bad news
for the Serbian bankruptcy judiciary. First, the majority of bankruptcy

18 See Directive (EU) 2019/1023 of the European Parliament and of the Council,
2019 O.J. (L 172) 18. The implementation of the Directive 2019/1023 would dramatically
change the role of the bankruptcy judge in Serbia. For a detailed review on the potential
implementation of the Directive 2019/1023 in Serbia see Radulovi¢ (2019).
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judges did resist the continuation bias. However, the majority is rather
slim, as only 54% of judges rejected submission of the plan by the
dubious petitioner. Second, we did not find sufficient statistical evidence
to claim that judges behave differently depending on the type of creditor.
In other words, judges are unaffected by the type of the debtors and were
indifferent to social concerns proxied by the number of employees. We
think that unbiasedness is rather good news.

At the same time, we observed a very high level of heterogeneity
among Serbian bankruptcy judges in their interpretation of the bankruptcy
laws. Additionally, the judges paid too much attention to irrelevant issues.
Such practices by bankruptcy judges are making the process even more
costly and time-consuming, further wasting scarce judicial resources.
Finally, considering that the whole process of reorganization is based
on the out-of-court negotiation between creditors and the manifestation
of their will exemplified by the plan approval, it is rather questionable
whether the will, clearly expressed by the majority creditors, should
be affected by the judge. The share of judges that go beyond what is
provided for in the law is close to 20%, i.e. roughly there is a one in
five chance that the court may interfere and examine the feasibility of
the plan in spite of the fact that the very same plan was approved by
the creditors. This type of judicial activism further amplifies the legal
uncertainty of the bankruptcy process in Serbia. Our results clearly show
that both jurisdiction and the allocation of cases to a particular judge
represent significant determinants of how the debtors and creditors will
be treated and how the bankruptcy law will be applied.
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HEOCHOBAHO OBOT'AREBLE YV OJHOCY HA
YI'OBOPHO, AEJIMKTHO U CTBAPHO ITPABO

Ilpaso neocnosanoe obocahersa He3asucHa je zpama 06IULAYUOHO2 NPABA
Koja ce 3002 c602 pazeoja y ucmopuju 00 Heke Mmepe npexkianda ca opyeum oonacmuma
YUBUIHOZ NPAsa — OCNUKMHUM, CIMGAPHUM U Y2080PHUM HPABOM Me NOCI0800CHE0M
6e3 nanoza. Ynpaso 3002 moea ce wecmo nocmasba NUMarbe 00HOCA Y2080PHUX 30X~
meea npema 3axmesuma no Opyeum npaguum ochosama. Pao ce 6asu numareem oa
JU je 3axmes u3 HeocHoganoe 060zahera y 00HOCY HA Y2080PHO, OENUKMHO U CMEaAp-
HO npaso cyncuoujapnoe kapakmepa u 0a 1y je UCKALYYeH YKOIUKO NOGepuiay uma
Moeyhinocm 0a noduece 3axmes no Opy2auujoj, Cheyujaru308anoj npagHoj ocHosu. Y
pacnpasu ce, K0ja C108eHAYKO NPABO CMABHA Y CPeOUme U AHATU3UPA 2d Y CEEM.TY
peuterba 00abpanux CMpanux NPAsHUx cucmemd, pasmampajy paziudume eapujanme
NPUHYUna cyncuoujapHocmu me yno2a u 3Hauaj npasea Heocnoeawoz obozahera y
cucmemy epahamnckoe npasa.

Kibyune peun: Cyncuoujapnocm. — Heocnosano obozaherwe. — Konoukyuje. — Bep-
suje. — Ilpunyun cneyujannocmu.

1. YBO/J

Haxo HeocHoBaHO oOoraheme MpecTaBiba ayTOHOMHU H3BOP 00a-
Be€3a U CTBapa KOMILIETaH CHCTEM IPaBUIIa ca COIICTBEHUM KOHIICTITUMA U
MPUHITUIINMA, H-ETOB MOJIOKA] Y TIOcTojeheM TTpaBHOM CHCTEMY HHje TIOT-
MyHO pa3jammkeH. ToMme je monpuHena MUCTOPUjCKa IHCIep3rja 3aXxTeBa
U3 TpaBHO HEOCHOBaHOr oOorahiema KOjU Cy ce BEKOBHMa pa3BHjasiid
MOA OKPHJbEM Da3IMYUTUX HHCTHTYTa W TEK Cy HENaBHO CIOjeHH Yy

ACHCTeHTKHUA 32 TpahaHcKo U ImpuBpeqHO npaso, [IpaBHu ¢axynrer YHHBEp-
surera y JbyOsvanu, karmen.lutman@pf.uni-Ij.si.

100



Kapwmen Jlyrman (ctp. 100-123)

JETMHCTBEHU KOHIIETIT HeoCHOBaHOT obOorahema. [laHac ce jomr yBek o
HEKe Mepe IMpeKiana ca APYTruM o0JacThMa IMBHIIHOT IIpaBa — JEIHK-
THUM, CTBaPHHM M YTOBOPHUM IPaBOM T€ TOCJIOBOJICTBOM 0€3 Hajiora —
300r yera je, demnihe oj OMIO KOje Ipyre rpaHe OOJUTralMOHOr TpaBa, y
KOHKYPEHIIM]JU ca 3aXTeBUMa JAPYTUX MPaBHUX O0JACTH.

UYecro ce mpumehyje ma 3axteB u3 oborahema mMa caMo CYTICH-
IUjapHy YJIOTY M Ha Hbera ce MOXKe I03BaTH TEK aKo 3a MOBEPHOYEBO
MOTpaXXWBake HE TOCTOje JpyTe CHelnHjalHHje MpaBHE OCHOBE. Y TOM
CMUCITY, HeOCHOBaHO oboraheme Ou Tpebano Aa CIyXH 3a MOMyHaBamke
Ipa3sHUHA KaJa ce 3a OTKJIambambe MOCIeIUIa HEOCHOBAHOT IPEeHOca NMO-
BHHE He MOry Hahum OCHOBe y IPYrMM HHCTHTYTHMa rpaljaHckor mpasa
WIH Ce HHXOBOM IPUMEHOM He MOTY TOCTHhH 33/10BOJbaBajyhn pesynra-
1 (Letovska 2007, 3).

AyTopH Ta Topesie ca 3alITHTHOM MPEKOM Koja Ipy)Ka W3BECHY
¢dnexcubumHOCT Y obnuranuonom mpasy (Letovska 2007, 3). Otyna u me-
tadopa 0 ABOIIABOM OOry JaHycy, mpema Kojoj HeOCHOBaHO oOoraheme
JemMHMM JIMIEM TVeia TpeMa YrOBOPHOM IpaBy M HACTOjU Ja WCIIPaBU
HETOBE IPEIIKe, JOK JPYTHM JIMIEM M3 HCTOT pazjora rieia mpema je-
JUKTHOM H cTBapHOM mpaBy (Dannemann 2009, 7). Melytum, ymipaBo je
HEOCHOBaHO oOoraheme IrpaHa OONMTaIMOHOT MpaBa Koja OCHTypaBa Ja
ce HHMKO 0e3 3aKOHCKOT OCHOBa HE MOYKE OKOPHCTHTH Ha pavdyH JIPyToOT.
HberoBa cBpxa je jacHa: yTBpAWTH Aa JH C€ U y KOjO] MEPH JTYKHHK He-
OCHOBaHO 00OTraTHO Ha padyH MOBEPHOIA M MOOPHUHYTH CE€ O MPEHOCY
HEOCHOBAHO CTEYEHHX KOPUCTHU 07 oboraheHOr Ha3aa Ka OCHPOMAIICHOM
nuny. 300T TOra ce MoCTaBJba MUTAKE HErOBE MO3UIHN]E Y OCTBAPUBADY
TOT IIMJba y cucteMy rpahanckor mpasa. Pag ce ¢okycupa Ha monoxaj u
yJIOTY TIpaBa HEOCHOBAaHOT oOoraherma Te aHaTM30M Pa3InINTHX KOHIeTa-
Ta NPUHIHUIA CYTICHMjapHOCTH TTOKYIIaBa J1a OATOBOPU HAa HEKe JHIIeMe
KOje ce TOCTaBJbajy y BE3M ca OJHOCOM IpaBa HEOCHOBaHOT oOorahema
npeMa yroBOPHOM, JISTUKTHOM M CTBAPHOM ITPaBy.

2. 0 CYIICUJNJAPHOCTU ITPABA HEOCHOBAHOT"
OBOTI'A'REHA

2.1. Ommre 0 NIPUHLUILY CYTICHANjapHOCTH

[Ipuaun cyncuaujapaoctTd y Mel)ycoOHOM OmHOCY JBa 3axTeBa
3HAUW JIa jellaH O]l 3aXTeBa HCKJbydyje JPYTH, HaKO Cy HCIYICHE CBE
nmpeTnocTaBke 3a wera (Grantham, Rickett 2001, 273).

AKO ce ONIITH 3aXTeB U3 NPaBHO HEOCHOBAaHOT oOorahema cmarpa
CYICHAWjapHHUM, TTOJHOCHJIAIl 3aXTeBa Ce HE MO)XKE MO3MBATH Ha Hhera
aKo MMa Ha pacrojaramy 3aXTeB 110 JPYroM NpaBHOM ocHOBY (Jooste,
Schrage 2016a, 8).
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VYnopenHonpaBHO ToBOopehu, MOCTOjU HEKOTWUKO BapHjaHTH TOT
MPUHITAIIA, C TUM IITO je JOKTPUHA CYIICHIUjapHOCTH y HajCTPOXKEM 00-
JIMKY 3aCTYIUbEHA y 3eMJbaMa POMAHCKOT MPaBHOT Kpyra.!

[Ipema koHIENTY T3B. jakOor €(eKTa WM alCTPAaKTHOT 3HauCHa
CYTICHMjapHOCTH, 3aXTeB W3 HEOCHOBaHOT oOorahema MCKIbYUeH je cBa-
KM TyT KaJa MOBepHyall MMa Ha pacroiaramy 3aXTeB MO JIpyradujoj,
CIICIVjaJIN30BaHM]jOj MMPABHOj OCHOBH, YaK M aKoO ra — 300T CTBApHUX WU
MpaBHUX MpernpeKa — He MOXKe MPUMEHUTH (K CTora MoXe Jia Oyae camo
xunotetnyku) — (Nicholas 1994, 2038; Smith 2002, 597).

Tako, Ha mpuMep, OCHPOMAIlIEHH ITOBEPUIIAL] 3aXTEBOM U3 HEOCHO-
BaHOT oOorahema He MOXKe 3axTeBaTu Bpahambe HEOCHOBAaHE KOPUCTH KOjy
j€ Dy>KHHUK CT€Ka0 CBOjUM IIPOTUBIIPABHUM ITOHAIIAHEM aKO Cy HCIYHCHU
YCIIOBH 3a OCTBapUBAIE 3aXTEBa 3a HAaKHAIy LITETe U3 JeIHUKTa, Oe3 00-
3upa aa ju je o Beh 3actapeo win He (Nicholas 1994, 2043).2

Hemro napyra4mju je KoHIENT T3B. clador edeKTa WM KOHKPETHOT
3Ha4ema CYNCHINjapHOCTH, IIPeMa KOjeM ce MOBEpHIIall He MOXKe IT031Ba-
TH Ha 3aXTEB U3 HEOCHOBAHOT oOorahema ako y KOHKPETHOM CIydajy uMa
Ha pacmonaramy ApyrH, cnenujamHuju 3axteB (Nicholas 1994, 2043).
[Ipema TOM KOHIIETITY, 3aXTE€B U3 HEOCHOBAaHOT oOorahema UCKIbYYEH je
caMo y ciy4ajy KaJa MOBEpWIIall c/meéapHO UMa Ha pacriojiaramy 3aXTeB
10 JIPYTOM HPaBHOM OCHOBY.

OcuM Te nBe M3BenOe MPUHIINIIA CYTICHINjapHOCTH, Y HOBH]O] JIH-
TepaTypu ce Mory mpoHahu jomr nBa xonmenTta. ITpucTyn koju 3aroBapa
Jooste je xkommpomuc u3Mel)y ancTpakTHOr M KOHKPETHOT MpHCTyma. Y
TOM CJIy4ajy 3aXT€B U3 HEOCHOBAHOT oOorahema JOCTyIaH je KaJI rof mo-
BepuiIall HeMa JAPYror e(UKacHOT MPaBHOT JIeKa, IMOJ] YCIOBOM Jia ce He
3a00uby npyra mpasHa npasBuia (Jooste, Schrage 2016a, 9).

Kao ueTBpTH, Bpeiy TOMEHYTH T3B. MPAKTHYHHN KOHIICNT CYTICHIH-
japHOCTH, KOju ce (hOKyCHpa Ha MO3HUIH]y 3aXTeBa M3 MPABHO HEOCHOBA-
Hor oborahema y nporiecy. Kao mro npumjehyje Snijders, Tyxuomu cBoj
MPUMapHA TY)KOCHH 3aXTeB yIIIABHOM 3aCHHBAjy Ha CIEIHjaIn30BaHO)]
NPaBHO] OCHOBH, TMOITYT YroBOpa WM JEJHKTa, a alTepPHATHBHO — Kao
Kpajibe CPelCTBO — MTOJJHOCE 3aXTEB 110 OCHOBY HEOCHOBAHOr oOorahema
(Snijders 2001, 145-158; caxero mpema: Jooste, Schrage 2016a, 8).

O TpoIeCHUM acleKTUMa OCTBapHBama 3axTeBa 10 OCHOBY He-
ocHoBaHOTr oOorahema y XpBaTckoM mpaBy pacrpaBiba @panuh (Frani¢
2010, 35-45).

' To me msnenalyje jep u3 dpaHIycKOr IpaBa MPOM3HIA3M W IPHHIHI AOH-CO-

mul, a Baku 3a oqHOC n3Mel)y 3axTeBa MO yroBOpY U ACIHKTY.

AyTop objammaBa Jja je TakaB cTaB BehnHe y WTaIMjaHCKOM 3aKOHY, IPHXBa-
Tajyhul KOHIIENT arCTPaKTHOT TyMadyeHmha MPHHLUIA CYTICHINjapHOCTH.
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Kako o0jammaBa, y IOCTYyIIKy je 3axTeB U3 oborahema ca ommrer-
HUM 3aXTEBOM Y OJHOCY HCKJbYyUYeHa, KOHKYPEHIHWje WIH KyMylanuje
(meraspHuje y: Frani¢ 2010, 42-44). Melytum, mocraBipa ce NUTAkbE
MOXKE JIM CE IMPOIECHH aCIeKT OCTBAPHBAKA 33aXTEBAa U3 HEOCHOBAHOT
oborahema CXBaTHTH Kao 1MocebaH, He3aBUCAH KOHIIENT jep MaTepHjaTHO
mpaBo onpel)yje mo3ummjy 3axTeBa U3 HEOCHOBaHOT obOorahema y omHO-
Cy Ha 3axTeBe IO JPYyrMM OCHOBaMa, a MpOoIecHa MpaBHia Cy oxpa3 Ma-
TEpHjaTHONIPABHUX CTaBOBA Y MOCTYIIKY.

2.2. YnopenHonpaBHH HOIVIEN
2.2.1. @panyycko u umanujaHcko npaso

VY pOMaHCKMM NpaBHAM CHCTEMHMa, Kao IITO Cy (paHIyCKO H
UTAJHMjAHCKO MPaBO, OIIITH 3aXTEB II0 OCHOBY HEOCHOBAaHOI oOorahema
Urpa U3pasuTo CYNCHIUjapHy YJIOTy M JONa3u y 003Up TeK Kaja TyXKHU-
Jan HeMa Ha paclojiaramy CIeldjalHuje MPaBHO cpelncTBo. Pacmpase o
MOJIOXKajy HEOCHOBaHOI oOorahema y pOMaHCKMM HPaBHUM CHCTEMHMA
OJIHOCE CEe Ha HEOCHOBaHO oOoraheme y y)xeM CMHCITY, TO jeCT Ha TeHe-
paiHy Kiay3yly W NpaBUiia O PECTUTYLMjU MOBe3aHa ca moM. [lomTo cy
KOHJMKIIMjCKU 3aXTEBH IO y30py Ha PUMCKO MPaBO HU3y3€TH U3 HEOCHO-
BaHOT oborahema y yeM CMHCIy, TeHepalHa ce Kilay3ysa OJHOCH IIpe-
BacXOIHO Ha BEp3HOHE 3axTeBe, Ine ce oboraheme cTuue Ha Apyravuju
Ha4yMH, a He IIyTeM HCIymhema. 300r Tora ce TaMOILIbe paclpaBe Mmpe-
TEKHO THYYy OlHOCa m3Mel)y mpaBHO HeocHOBaHOT oOorahema u IeuKTa.

Wranujancko npaBo NpuUMeEmyje HajCTPOXKH OOTUK MPHUHIMIA CYII-
CUJIMjapHOCTH, TO jE€CT KOHIICTIT aliCTPaKTHOT 3Havyaja CyICHUINjapHOCTH,
MpeMa KOjeM je 3aXTeB M3 HeOCHOBaHOT oOorahema HCKIbYUYeH CBAKHU MYT
KaJa TIOBEpHUIIAI] UMa Ha paclojiaramky CICIHjaTHUjH 3aXTeB, YaK U aKo
ra y KOHKPETHOM Clly4ajy — 300T CTBapHUX WM MPaBHUX MpernpeKa —
He Moxke octBaputu (Jooste, Schrage, 2016a, 15; Nicholas 1994, 2038 u
naibe; Schlechtriem 2000, 14, Rn. 19).

V ckiany ca m3puantom oapendoom ui. 2042 Codice civil Baxu na
,,TIOBEpPHJIAll HE MOXKE TIOTHETH 3aXTeB M3 HEOCHOBAHOT oOorahema, ako
OZILIITETY MOXE Ja 3aTpaXkd JPYTMM MpaBHUM cpeactBom™.’ Kputnuapu
OBOT KOHIIENTA MOjalllhbaBajy Ja je, C TAKBOT CTAHOBUILTA, yJIOra OMILITEr
3axTeBa W3 HEoCHOBaHOT oborahema y mocrojehem cuctemy oOmuramuo-
HOT TipaBa npakTHyHO Oe3HauajHa (Nicholas 1994, 2039).

®paHiycko MpaBo NpoU3MIa3H K3 Onaxe Bep3uje MPUHLUIA CyII-
CUJIMjapHOCTH W TIPENICTaBJba KOMIPOMHUC H3Meljy ancTpakTHOT W KOH-
KpPETHOT KOHIIETITa CyNCHAMjapHOCTU. [IpeMa OBOM MpHCTYITy, TIOBEpU-

3 Y. 2042 Codice civile y opurnsany riacu: L azione di arricchimento non é
proponibile quando il danneggiato puo esercitare un’altra azione per farsi indennizzare

del pregiudizio subito.
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Jal ce He MOYKe ITO3MBATH Ha ONIITH 3aXTeB M3 HEOCHOBAaHOT oOorahema
aKo y KOHKPETHOM CIIy4ajy MMa Ha pacrojaramy CICHHjaTHUjH 3aX-
TEB W3 HACJIOBAa YroBOpa, KBa3HMKOHTPAKTa, MEIMKTA MM KBa3HICIHKTA
(Descheemaceker 2017, 89).* Ako moBepuwian y KOHKPETHOM CIIy4ajy
HeMa Ha pacriojiaramy CIelyjaJHuje MPaBHO CPEICTBO U, IPEeMa OIIITUM
npaBWIMMa, JaKjie, MOrao OM Ja ce Mo3MBa Ha HEOCHOBaHO oboraheme,
(paHIlycKkn 3aKoH mpeaBuba 10AaTHO OrpaHUYEHC 3aCHOBAHO Ha pPa3Jiu-
YUTHM pas3lio3uMa 300T KOjHX MOBEpHJIAll Y KOHKPETHOM CIy4ajy Hema
Ha pacroliaramy CICIUjaHAji 3aXTeB. AKO je CIelujaTHHjH 3aXTeB
UCKJbYYCH W3 pasjora npaBHe Hpupoxae (Ha mpumMep 300r 3acrapeno-
CTH), IOBEPUJIAI] YMECTO Hhera He MOXKE MOJHETH 3aXTEeB U3 HEOCHOBAHOT
oborahema, TOK je TO MOTyhe aKo je OCTBapHBamkE CIICIIHjaTHHUjET 3aXTe-
Ba OHEMOryheHO W3 CTBapHHX pasiiora (Ha mpumep, 300r HECOIBEHTHO-
ctu nyxxuuka) — (Nicholas 1994, 2039). Pasnor je HajBepoBaTHHje y TOME
mTo OM y MpBOM cilydajy Ouiia MOTIIYHO W30CTaBJbeHA MpaBHA IPaBUIIA,
KOja TIOBEpHOIly OHeMoryhapajy NMpHMEHY CIICIUjaHUjer MPaBHOT Mpa-
BUJIA.

Y ®panmyckoj je cyncuaujapHa yiaora HeOCHOBaHOr obOorahema
nocjeaula YNEHUIIE Ja OTITH 3aXTEeB U3 HEOCHOBAHOT oborahiema 1yro
HHUje OMO J1e0 3aKOHCKOT IpaBa, IITO je MPOMU3BEIO 3HAYajHO OTPaHuYCH-E
Y BETOBOj IPUMEHH, U CIIY’KHO j€ caMmo 3a MOMyHhaBambe 3aKOHCKUX Mpa3-
HUHA. MehyTum, Taj BeroB 1mosioXkaj HUje U3MEHWIA HU YME-CHULA Ja je
pedopmom Code civil 2016. roguHe 10OHO CBOjEe MECTO Yy 3aKOHHKY jep
je 3ajenHo ca BUM OMIla 03aKOHkeHa U onpeada O CyncuAMjapHOCTH (Ul
1303-3 Code civil). Tom oapenOoM je MpOMHUCaHO JAa C€ ,,0CHPOMAILIEHO
JHIE HE MOXKE MO3MBAaTH Ha OIIITH 3aXTEB M3 HEOCHOBAaHOT obOorahiema
aKo Ha pacroJyiaralby UMa Apyry TyxOy HIIH je OHO HCKJbYYEHO U3 pa3yiora
npaBHE MPHUpOJE, Ha mpumep 300r 3actapenoctu™.’ tbome ce o3akomyje
paHuje TIOMEHYTH KOHLENT CYICHAMjapHOCTH, KOjU CE€ Pa3BHO Y CYICKO]
HpaKcu.

2.2.2. Hemauxo npaso

3a pasiauKy Ol UTAJIMjaHCKOT M (PpaHI[yCKOT TpaBa, Y HEMAYKOM
npaBy MOTYhHOCT 1Mo3MBama Ha 3aXTEB U3 HEOCHOBAHOT oOorahema HUje
@ priori MCKJbYY€HA aKo je Ha pacroyiaramy TyK0a Mo apyradyujeM mpas-
HOoM ocHOBY (Jooste, Schrage 2016b, 223).

[TocToje m nu3y3emnu oA TOr OCHOBHOT IIpaBHJia, MOCEOHO y 00macTu
CTBapHOT IIpaBa M Y OTHOCY 3axTeBa 13 oOorahema jeTHuX IpemMa Apyruma.

4 Ayrop ce nosusa Ha nedurnimjy Aubry u Rau'y Cours de droit civil frangais,
vol. 6, 4. u3name, 1873, § 578.

> Y. 1303-3 Code civil y opurunainy racu: ,,L’appauvri n’a pas d’action sur ce

fondement lorsqu’une autre action lui est ouverte ou se heurte a un obstacle de droit, tel
que la prescription.
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Haxe, y mpaBy HeocHOBaHOT oborahema ,,KOHIUKIIN]jE NCITYHhema (KOH-
JUKIMOHH 3aXTEBU) UMajy TPETHOCT HaJ ,,KOHIUKIMjaMa HEUCITyHerha
(Bep3WOHU 3aXTEBH), IITO je TOCEOHO BaXKHO Y TPOCTPAHUM OIHOCHMA
HeocHoBaHOT oOorahema (Buan Dannemann 2009, 149).° Ogroc usmely
HEOCHOBaHOT oOorahema W CTBapHONPABHOT PEeKMMa PECTHUTYLHjE CMa-
Tpa ce npobaemarndauM (Jooste, Schrage 2016b, 225).

[Mocneamu ce KOpUCTH 3a OMHOC U3Mel)y BIIacHUKA W MOCEIHUKA,
ajw, mpemMa IpeoBiafaBajyheM craBy, NMa MPETHOCT HaJ HEOCHOBAHUM
oborahemem (Dannemann 2009, 151; cimano u Jooste, Schrage 2016b,
225). TakaB cTaB ce mojieMuiiie, oceOHO y Be3u ca BpahiameM ceKyHap-
HUX KOPHUCTH (TPOIIKOBA, TUIOJI0OBA M KOPUCHUYKUX HAKHANA) Y CIy4ajy
HUIITaBUX W OTKa3aHUX YroBopa, Iie Ou OWI0 CMHUCICHUjEe MPUMEHHUTHU
pexuM HeocHoBaHOT obOorahema (Dannemann 2009, 151). 3a pasnuky oxn
(hpaHITyCKOT ¥ UTAJIMjaHCKOT TpaBa, 3aXTE€BU U3 HEOCHOBAHOT oOorahema
U JIENUKTa HUCY y KOHKYPEHIWJU U HACY y CYIICHANjapHOM OJTHOCY, TaKO
Jla TIoBepUyIall MoXxe ¢1000aH0 na Oupa usmely wux (Dannemann 2009,
151; Jooste, Schrage 2016b, 225; Smith 2002, 621).

2.2.3. Englesko pravo

VY eHmecKkoM TpaBy HHUje MO3HAT KOHIENT CYNCHIMjapHOCTH €0
nomine, anu je y oapeljeHuM ciiydajeBuMa 3aXTeB U3 HEOCHOBAHOT 000-
rahema HMIaK WCKIJbYYEH, Ha NPUMEP, aKO je HCIYHCHE H3BPIICHO Y
odekuBamwy Oyayher 3akipydema yroBopa, J0 Kojer He Joja3H. Y TOM
Clly4ajy HpaBHJa YTOBOPHOI IIpaBa MMajy MPEIXHOCT HaJ HEOCHOBAHUM
oborahemeM (BHUIE O ogHOCY HM3Mel)y yroBopa W MpaBHO HEOCHOBAHOT
oborahema y eHrvieckoM mpaBy Buau y Smith 2002, 623; Jooste, Schrage
2016b, 227-229). U3 Restatementa €HIJIECKOT TpaBa HEOCHOBAHOT
oOorahema mpousmiasu aa ce 3axTeB U3 odorahiema MOXKe OCTBapUBaTH
y KOHKYPEHIIMjU C JAPYTUM 3aXTEBHUMa, TIPH Y€MY Ce HE MOXKE OIOOpHTH
BHIIIE O] jeTHOT 3aXTeBa, aK0 OM TO OMOTYRHIIO JBOCTPYKY KOMIIEH3AIH]Y
(Burrows 2012, ¢l. 1(4)).” U uHade ce y Teopuju Moxke nponahu cras
Ja cy 3axTeB U3 oboraliema W ONIITETHU 3aXTEB M3 JEIUKTa y OAHOCY

®  3Gor mpHHIMTA PeTaTHBHOCTH OOMHTALMOHNX OJHOCA, 3aXTEB M3 HEOCHOBAHOT
oborahiema IONA3UIIHO Ce JONYyIITa caMo IPOTHB OHOI 4Hja je obaBe3a HCIyHeHa
noBeprodeBoM pammoM. CTora, ako je Kymail IpeMa HalOry MpoJaBla yIUIaTHO CyMy
KyMoBHE LieHe Tpehem Jmiy, a KacHHje ce HCIIOCTaBWIO Ja je KyMONpPOJajHH YroBOD
HeBaxxehu, mohun he ma 3arpaxu moBpahaj mmahene cyme camo On mpojaBia. YIUIaToOM
je, HamMe, UCIYHHO CBOjy oOaBe3dy mpema mpopnasiy. CTora HCIymhewme YHHUAOE (HEM.
Leistungskondiktion) mpoTHB NpozaBIa UMa MPEJHOCT HAJ HEUCIYyHEeHheM YMHUAOE (HEM.
Nichtleistungskondiktion) npotus Tpeher nuna.

7 Onpenba y opuruHany riacH: ,,A right to restitution for unjust enrichment may

be claimed concurrently with another claim (for example, for a tort or breach of contract)
but satisfaction of more than one claim is not permitted where it would produce double
recovery.
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aNTEPHATUBHOCTH TE€ Ja TYKWJIAI[ cI000HO MOXe Ja Oupa usmely mux
(Nicholas 1994, 2040; Jooste, Schrage 2016b, 229). Axo ce ompuue of
ONIIITETHOT 3aXTE€Ba Y KOPHCT 3aXTeBa U3 HEOCHOBAHOT oOorahema, ped je
o T3B. waiver of tort (Nicholas 1994, 2040; Jooste, Schrage 2016b, 229).
Kako o6jammara Virgo (2006, 461), HakoH ITO je 0ga0up MpaBHOT CPeji-
CTBa M3BpIIEH, MOTyhHOCT mo3MBama Ha APYrH 3aXTEB jé MCKJbYUCHA.
MehyTuMm, MocToje HEKH KOjH M y €HIJIECKOM IPaBy 3ay3MMajy CyNpOTaH
CTaB TIpeMa KojeM 3axTeB u3 oborahema MMa camMo CYNICHAMjapHY YJIOTY
y omHOCY Ha ommreTHH 3axTeB (Beatson 1991, 425, mehyrum nmpyrauuje
Birks 2005, 230).

2.3. Ilornenu Ha 1ONI0XKaj HEOCHOBAHOT oOorahema
y CIIOBEHAYKOM IpaBy: MOJIA3UIITA

3a paznuky ox utanujanckor Codice civile u ppaniryckor Code civil,
3aKoHCKa perynatuBa y CroBeHHju Hema (OIMIITY) OApendy O IMOJoXKajy
HEOCHOBaHOT oOorahema y OJHOCY Ha 3aXTEBE IO APYTUM MPaBHHM OC-
HoBama. [loceOHO mpaBHIIO KOjUM ce peryiuiie oqHoC u3Mely 3axTeBa 1mo
OCHOBY TPaBHO HEOCHOBaHOT' oOorahema M OAIITETHOT 3aXTeBa CaAp:KU
1. 189 O6Gnuranuonor 3akonuka (0Z),% npema kojem omirehenu, mocie
HACTyIama 3acTapeBama 3aXTeBa 3a HAKHAIY LITETE, MOXKE 3aXTE€BaTH O
OATOBOPHOT JIMIIA, TIpeMa MPaBIIINMa KOja BaXKe y CIIydajy HEOCHOBAHOT
oborahema, 1a My YCTYIH OHO IITO je moOro paIlk-oM KOjOM je TIPOy3POKO-
BaHa mTeTa Ta oapeaGa je 6una npeasubena seh y Koncrantunosuheoj
CKHIH’, a KaCHHje je YCBOjeHa y 3aKOHy O OONMralMOHHM OZHOCHMA
(300).10 OHa je caJpiKajHO HECIOjUBA Ca KOHIIEITOM CYICHIMjapHOCTH,
yTBpheHnM (GpaHIlyCKUM IpaBoOM, IpeMa KojeM ITOBEpHJIall HE MOXKe
TPaXUTH OIIITH 3aXTEB M3 IIPaBHO HEOCHOBaHOI obOorahema ako Ha
pacrnonaramby ¥Ma TyKOCHH 3aXT€B IO JAPYrOM IIPaBHOM OCHOBY, a KOjU
je Beh 3acrapeo. CnuuHa oapen0a je mo3Hata U 'y HEMadyKOM IIpaBy, Koje
Takohe JOMyITa OCTBAPHBALE 3aXTEBA 110 OCHOBY NMPAaBHO HEOCHOBAHOT
oborahera HaKOH 3acTapeBarba OIITETHOT 3aXTeBa.'!

VY CIOBeHAuYKoj TEOPHjU CE IOJOKajeM 3axTeBa M3 HEOCHOBAHOT
oborahema mpBeHcTBeHo OaBuo Lluroj, koju je 3ayzeo craB Jia OBEpU-
8

Cnyorcoenu aucm PC 97/07 u naswe.

9 Y. 167 Cxume 3a 3aKoHHK 0 oOIHTaIHjaMa 1 yroBopuma (,,Korcrantunosuhesa

ckuma‘’).

10 Coyorcbernu suem COPJ 29/78  nasme. Bumn wr. 209 300.

"' Tlaparpad 852 BGB y opurumany mack: ,,Hat der Ersatzpflichtige durch eine

unerlaubte Handlung auf Kosten des Verletzten etwas erlangt, so ist er auch nach Eintritt
der Verjahrung des Anspruchs auf Ersatz des aus einer unerlaubten Handlung entstan-
denen Schadens zur Herausgabe nach den Vorschriften iiber die Herausgabe einer un-
gerechtfertigten Bereicherung verpflichtet. Dieser Anspruch verjéhrt in zehn Jahren von
seiner Entstehung an, ohne Riicksicht auf die Entstehung in 30 Jahren von der Begehung
der Verletzungshandlung oder dem sonstigen, den Schaden auslésenden Ereignis an.*

106



Kapwmen Jlyrman (ctp. 100-123)

nan uma MoryhHoct m30bopa m3Mel)y 3axTeBa MO pasIUUUTUM MPABHUM
ocHoBama. O omHocy u3mel)y 3axTeBa W3 HeoCHOBaHOr oOorahema u
BUH/IMKAIIMOHOT 3aXTeBa 3alMCa0 j¢ KaKo HE BUIHM HHUKAKBY TPENpEKy Ja
TY)XWJal, He OM Morao Jia TOJHece jeJHO WM JPYro, ako MMa IpaBHU
OCHOB 3a 00a, mpu yemy he yecTo Jakine J0Ka3aTH KOHIUKIIMOHU 3aX-
teB Hero BiacHudku (Cigoj 2006, 266 — onHOC m3Mel)y KOHIUKAIMOHOT
Y BUH/MKAIMOHOT 3aXTeBa, U 272 — ogHOC u3Mel)y BEp3MOHOT W BHHIHU-
KallMOHOT 3axTeBa; aApyraduje Radisic 1982, 276). KonaukaiuoHu 3axTes
Takol)e MOYKe KOHKypHCaTH 3aXTeBy M3 HEOCHOBaHOT oborahema, Tako Ja
HoBepuiIall Moxe ci1000aHo Ouparu u3Mely \buX, a a He Mopa Ja JIoKa-
JKe KPUBUILY y Cly4ajy 3axTeBa M3 HeocHoBaHOT oborahiema (Cigoj 2006,
266; Tako un Radisi¢ 1982, 276). Melytum, HHje cacBUM jaCHO y KOjUM
Ou ciydajeBMMa YaK MOCTOjalla KOHKYpeHIja n3Mel)y OIITeTHOT U KOH-
JUKIIMOHOT 3aXTeBa jep je TeIIKO 3aMHCIIHUTH Ja OM MOCTyName U3BpIIe-
HO ca [UJbEM HCIYHEHha Heke 00aBe3e OHMIIO MPOTHBIPABHO. Y IMPaKCH
j€ KOHKypeHIlMja m3Mel)y ommTeTHOr M BEp3MOHOT 3aXTeBa CBe dyernha.
[uroj objammasa ga Bep3uja ©Ma caMo KOMIDIEMEHTAapHO 3Havyewe. Mnak
nmonaje na omreheno nmie He 6u Tpedano ga Oyme JUIIEHO MOTyhHOCTH
NO3MBamka Ha BEP3MOHH 3aXTEB IPU KOjeM Tpeda Ja JOoKaXke Mame Hero
KoJI ocTanux 3axresa 3a nospahaj (Cigoj 2006, 271).

IIpema craBy Jadek Pense, 3axTeB 3a HakHaay IITETE M 3aXTEB U3
MpaBHO HEOCHOBaHOT oOorahema He HCKIbYUYjy €€ 1O CBOM HACTaHKY,
na 6u omrehenn Tpebano na mma moryhHocT n3bopa m3Mely HHX WU
MOTYHHOCT Jia y MCTO] TY>KOU ca jeJIHUM TYKOCHUM TIPEIJIOTOM HaBelle
00e ocHoBe, ucTHyhu mpu ToMe Aa He O Tpedaino aa mohe 1o 1BOCTpy-
Ke KOMIIeH3aIje jep je ped camo o jemHoM ayry (Jadek Pensa y Juhart,
Plavsak 2003, 1077).

CroBeHauka TeOpHja HAYCITHO j€ BUIE HAKIIOHCHA CTaBy J1a 3aXTEB
13 MIpaBHO HEOCHOBaHOT oborahema y mocrojeheM rpahanckonpaBHOM CH-
cTeMy HeMa caMmo CyTICHAHUjapHy YIIOTy Beh ce Moxe ocTBapuBaT 6e3 00-
3¥pa Ha TO J1a JIA j€ Y KOHKPETHOM CITydajy Ha pacrojiaramy CICITHjaTHIje
npaBHO cpencTBo. [IpeMa ToMe, moBepwiall MOXe ciIo0omHO jna Oupa
m3Melhy 3axreBa M0 pazIMIUTUM MPaBHUM OCHOBama. MehyTnM, ykasyje
ce Ha mpoOyeM JBOCTpYKE KOMIICH3aIHje, Koja ce Mopa n3behu ako johe
JI0 KyMyJiallfje 3axTeBa M0 Pa3jIfuuTHM TPaBHHM OCHOBaMa.

CTaBOBH CIIOBEHAUYKE Cy/ICKE IPaKce O MOJI0XKajy 3aXTeBa U3 IPABHO
HEOCHOBaHOT oborahema pa3nmuuuTh cy. Mlako Heke OmIyKe ToKasyjy W3-
pasuto noapeleny, cyncuarjapay yiaory rmpaBa HEOCHOBaHOT oborahema,
W3 JIpyTUX MPOM3IIA3M Ja MoBepwial mMa MoryhHoct ma Oupa m3mely
3aXTeBa MO PAa3IMYUTUM IIPABHUM OCHOBaMa, IIOCEOHO Yy CIIydajy OJITe-
T€ W HEOCHOBAaHOT oOorahema.

VY cBojoj mpecyanu 11 Ips 145/2010 oz 20. jyna 2013, no3usajyhu ce
Ha CTaBOBE XPBAaTCKUX nucana, BpxosHu cyn PenyOnuke CioBenuje 3a-
NHCcao je aa ce ,,KOHAWKIMOHM 3aXTeB Y MPUHIUIY MOXeE ITOJHETH CaMo
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aKo He MOXKE€ KOHKYPHCAaTH HUjeIHO] APYTOj Ty>KOW, MOCEOHO He TyxOu
3aCHOBAHOj Ha TBPAKaMa O HEUCIYH-CHhY YTOBOPHHUX 00aBe3a WM TyXKOU
3a HaKHaJy IITETE aKo je MOCTYIame 300T KOjer je HacTala IITeTa Mpo-
TUBIIPaBHO U Takohe cy obe30ehenn npyru enemMeHTH rpaljaHcKoT JIenHK-
ta* (Klari¢, Vedri§ 2006, 646 u 647). Y HacTaBKy ce o0jalimaBa 1a KOH-
JMIUKIIMOHM 3aXTEB JI0Ja3u y 003up (TeK) caMo aKko HHUjeIHa Apyra Tyk0a
HHje Ha pacronarawy.'? CinaHo ToMe, U3 mpecyae BpxosHor cyaa Pemy-
omuke Crnosenuje II Ips 535/2005 on 8. HOBeMOpa 2007. mpownsnasu na
,y Hadely KOHIUKIHOHH 3aXTEB HE MOXKE KOHKYPHCATU HHjEAHO] APYroj
TyXO0H, a OHOC YHja je MOCIeANLa HEOCHOBAaHH TIpeJia3 KMOBHHE HE CME
na Oyme mTeTHa paama (Y TaKBOM CIydajy HacTaje HEMOCIOBHH OTHOC
oAroBOpHOCTH 3a 1mTety)™.!* Tako je mpecyauo u Bumm cyn y Mapu6o-
py y pewewsy I Cpg 129/2016 on 12. maja 2016: ,,...onmpende o Bep3uju
IPUMEBYjy €€ CaMO aKo 3aKOH HE HyAW KOPHCHUKY HUKAaKBY ApPYTy Npas-
HY 3alITUTY, Ipu yeMy wiad 190 OZ yTBphyje omnmTa npaBuia o 3aXTeBY
13 HEOCHOBaHOT oOorahema u Tpeba ra KOPUCTUTH KAo OIIIITE MPAaBUIIO,
Tj. TEK KaJia HUjeJaH APYTH CHEIHjaTHUji MaTepHjaTHOPAaBHU OCHOB HE

nonasu y 063up*.

Hpyraumju ctaB npousnasu u3 npecyie BpxosHor cyna Pemy6nu-
ke Cnosenuje II Ips 311/2017 ox 26. anpuma 2018, y kojoj je cyx,
no3uBajyhu ce Ha craB Janmek Ilence, 3anmcao: ,,CaMO NPUHLMUIIN]ETHO
Tpeba 00jacCHUTH /1a ce ONIITETHU 3aXTEB M 3aXTE€B M3 NPAaBHO HEOCHOBA-
Hor oOorahema He UCKIbYUYjy. AKO je MOCHIEANIIa UCTE Pallihe HACTaHAK
LITETe U KOPUCT OATOBOPHOT JIMIIA, MOTY Ja Oyay HCIyHeHE MPETIOCTaB-
KE OJIITETHE OATOBOPHOCTH Kao M 3aXTeBa U3 HEOCHOBAHOT oborahema. Y
TaKBOM CIIy4ajy, omrehenu nmMa moryhHoct u36opa no xojem he mpaBHOM
OCHOBY 3axTeBary noBpahaj ryoutka. Ho, 3actapeBame morpaxxupama Ha-
KHaJIe IITEeTe U MOTPaKUBama [0 OCHOBY HEOCHOBAHOI oOorahema Hesa-
BHCHO ce Tpolemkyjy.“!> CiuyaH cTaB je ouurieaaH u y npecyau Bumer
cynay Jbybssanu y npenmery 11 Cpg 1049/2016 ox 28. centembpa 2016, y
K0jOj ce HaBOIH Jia ,,ce 3axXTeB 3a noBpahaj 1 3aXTeB 3a HaKHAy IITETE HE
UCKJBYYY]y, HETO Ce JOMybYjy U KyMYJIaTHBHO MoaHOCe !, u y periewmy
Bumter cyna y Jbyospanu I Cpg 688/2017 on 8. noBemOpa 2018: ,,CraB
MPBOCTEIICHOT Cy/a Ja 3aXTEeB, 3aCHOBAaH HAa TBPAKaMa O IPOTUBIPABHOM

12" Tauka 8 o6pasnoxkersa CIIOMEHYTe Ipecye.

13V ToM criopy cyx je 3ak/byuro 1a MpaBHiIa B3 3aKOHCKE CyOpOTaIlije Kao HMajy
NpPEeTHOCT HaJ Bep3HOHUM 3axTeBoM. McTo je yumnuo u Bumm cyn y Jbyosmanu, I Cpg
1281/2016 ox 11. okrobpa 2017, objammasajyhu na je pasnuka usMel)y HEOCHOBaHOT
oborahema 1 3aKOHCKe CyOporanuje BaXkKHa U y HOIVIELY POKOBA 3aCTapeIOCTH.

14 Bpxosuu cyx PenyGmuxe Crosenuje takolje ce y 0BOj OMUIYIH [I03UBA HA CTAB
Krnapuha n Benpuma y: Klari¢, Vedris 2006, 645 u nasse.

15" Tayka 18 oGpasnoxera COMeHyTe npecyse, mosusajyliu ce Ha cras Jadek Pen-
sa y Juhart, Plavsak 2003, 1077.

16 Tayka 9 06pasoXKera CIIOMEHyTE Mpecy/ie.
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MOHAIIAKY TY)KEHOT HE MOXKEe OMTH KOHIUKIIMjCKH HEro caMo OJIITETHH,
HUje MpaBWaH. YCJIOBU 332 OCTBAPHBAIE 3aXTeBa M3 MPaBHO HEOCHOBA-
Hor oborahema cy: oboraheme jeHOT TUIa, OCUPOMAIIIEHHE IPYTOT JIHIIA,
y3pOYHO-TIOCIIeIMYHa Be3a n3Mely oborahema u ocupomaliema Te OCy-
CTBO IpaBHE OCHOBE. TBp/ba O MPOTHBIIPABHOM IOHAIIamky oboraheHor
JUIla CTOTa HUje TOoTpeOHa, alli ako je HaBeleHa, TO HEe HCKIbydyje
MOCTaBJbatha 3aXTeBa U3 HEOCHOBAaHOT oborakierma. !

2.4. HekonmMko MUCIIM O TOJIOXKA]y 3aXTeBa U3 MPABHO HEOCHOBAHOT
oOorahema y CIIOBEHauKOM TpaBy

HaBezneHo yka3yje Ha TO Ja ce CTaBOBM O TOJIOXKajy 3axTeBa M3
HeoCcHOBaHOT oOorahema mel)ycoOHO pa3nmKyjy, MpH 4eMy TO BaXKd 3a
CIIOBEHAYKO TPABHO MOAPYYje, Na U Y IIUPEM YIOPETHONPABHOM KOH-
TeKcTy. Pas3nor 3HauajHe Cy3Ap)KaHOCTH y TNPHMEHHU OIIITET 3aXTeBa
W3 HEOCHOBaHOT oborahema 4ecTo je CTpax Ol OTBapama OOYHHX Bpa-
Ta HEOTPAaHWYEHO] OATOBOPHOCTH Jy)XHUKA MM 4ak omoryhaBame 3a-
oOmaxkemwa nocrojehnx mpaBuiIa MUBUIHOT MpaBa. Y (paHIyCKoj JIUTe-
parypu HeocHoBaHO obOoraheme ce ymopeljyje ca TPOjaHCKUM KOHEM,
MOTajHO MPOKPHjYMYapEHUM y TBphaBy OONHUTAIIMOHOT TIpaBa, KOju y OH-
JIO KOjeM TPEHYTKY MOXKE JIa eKCIUIOAMpPA M CPYIIH HETOBY YHYTPAIIY
cTpyktypy (tako Drakidis 1961, 580). To mopeheme je mperepaHo 3a
CIIOBEHAYKM TPAaBHU MOpPEAaK, y KOjeM HEOCHOBaHO obOoraheme nma
CBOje MECTO Yy 3aKOHCKOM IpaBy U CACTaBHHM j€ JI€0 OONUTAI[MOHONPAaBHE
TBphaBe, ajJM MIaK MOpaMoO Ma3HTH Jia Ce HErOBOM IPUMEHOM HE II0T-
Komajy Japyra npasuia. Haume, npaBo HeocHOBaHOT oOorahema Boau pa-
YyHa O XapMOHHjH TPABHOT CHCTEMa, JI0IyHhaBa Ta U ycaBpllaBa, ajlu He
CM€ YIpOKaBaTH HETOBY YHYTpAIlhy KOXEPEHIIN]Y U PYIIUTH PAaBHOTEXY
yCIIOCTaBJbEHY Ha MPaBUJIMMA CTBAPHOI, YTOBOPHOT U JICIUKTHOT ITIpaBa
(Jooste, Schrage 2016b, 234 u 235).

VY cnoBeHaukoM TIpaBy CIICNIMjajHH 3aKOH (IIpaBHA HOpMa) YKHIA
OTIITH 3aKOH, INTO TPOUW3JTa3u W3 MpUHIHIA lex specialis derogat legi
generali.'® Crora, xkaja je y ogHocy u3Mel)y [Ba 3aXTeBa 3aXTEB M3 HEOC-
HOBaHOI' oOoraliera OMINTHjH, CIICHHUjAIHAJH 3aXT€B MMa MPEIHOCT Hall
wuM. Mako moBepunan, y NpUHIWIY, HHje OTPaHUYEH Yy OCTBapUBABY
3axTeBa IO Pa3IMUUTHUM NpaBHUM OCHOBama, cya he y3 oaropapajyhe
TBP/EGE CIIOP UIIAK PelIaBaTy 10 CIIeNHjaTHoj paBHOj ocHoBH. Onpehena
HOpMa je ca JPYroM HOPMOM Yy OJIHOCY CIEUHUjaIHOCTH, aKO OIIITa
VKJbYUyje CHEIHjaTHH])y WIW Apyra JOTUIHO MPETIOCTaBJba OIIITH]Y

17" Tauxa 7 o6Gpasnoxkerba CIIOMEHyTE IPECYIE.

18 TIpema ToM mpaBmiy, TOCeGHE OpenOe 3aKOHA HAMEH-EHE CIICIIHjaTHOM ype-
hewy oapelheHor mpaBHOT MUTama UMajy Behy cHary on oapemaba qpyror 3aKoHa KojuMa
Ce peryIuIly McTa IIpaBHa IUTamka, alli caMo rerepaiHo. [Ipeysero mpema: Kranjc 2006,
142.
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(Zorzetto 2011, 46 n 49). Y mpolieHN OIHOCA CHENHjalTHOCTH MTOCEOHO Cy
KopucHH cienehu kputepujymu: (1) CTBapHO CTame PEryIncaHo HOPMOM;
(2) mpaBHU edeKTH HOPME U HbeHE mocieantie 1 (3) HaduH ACOHTOJOIIKE
kBanudukaiyje (Tako je, Ha MpUMEp, HOpMa Koja J03BoJbaBa onapeheHo
MOHAIIAKk-E OTIITHja OJ OHE KOja TAaKBO MOHAIamke 3a0pamyje) — (Zorzetto
2011, 46-50). ok ce o omHOCY 3axTeBa M3 HEOCHOBaHOT oOorahema mpe-
Ma 3aXTeBHMa M3 YrOBOPa, JCIHKTA U CTBAPHOIPABHUX penapaluja roBo-
pH Y HACTABKY, OBJIe JOHOCHUM jOIII HEKOJMKO OIIITUX 3alaXama O YI03U
IpaBa HEOCHOBaHOT oOorahema Ko Hac.

VY clIOBEHAYKOM TpaBy CBAKaKO C€ MOXKE OJOWTH MPUMEHA HajCTPO-
KET, aliCTPaKTHOT KOHIENTAa CyTICHIHjapHOCTH, yTBP)EHOT y NTAIHjaHCKOM
MIpaBy, MpeMa KOjeM je 3aXTeB U3 HEOCHOBAaHOT oOorahema NCKIbYUIEH Kall
ron TyXwunan (Mako caMO TOTEHIIMjalHO) WMa MOTYhHOCT Ja momHece
3aXTeB 110 APYTOM IMPAaBHOM OCHOBY. YBOhEH-€ TAKBOT KOHIIETITa 3HAYMIIO
OM IPaKTUYHO YKIIamhame WHCTHTYTa HEOCHOBAHOT oOorahema, a mpoTH-
Bypeun My u ofpenda 4. 189 OZ, mpeMa k0joj moBepHiIal H3pUINTO HMa
Ha pacrojaramy 3aXTeB M3 HEOCHOBaHOT oOorahema ako je OAImTeTHH
3axteB Beh 3actapeo. Ta ompenda, kao mTO je pedeHo, Takohe crpedaBa
MpuMeHy (PaHIyCKOT KOHIIETITa CYNCHINjapHOCTH y HAIO] 3€MJbH, TIpe-
Ma KOjeM 3axTeB M3 HeOCHOBaHOT oOorahema HHje MOryh 4ak M aKo je
3aXTeB MO JAPYTrOM NPaBHOM OCHOBY HMCKJbYYEH M3 pasjora IpaBHE MpH-
pore, Ha mpuMep 300T 3aCTapesIoCTH.

3a Haml cUCTEM NPUXBATJBHMBU j€ KOHLENT IpeMa KOjeM ce 3ax-
TeB M3 HEOCHOBaHOT oOorahema NMpHuMemyje KaJ Toj MOBepUiiall Hema
Ha pacriojiaramy 3aXTeB 110 JPYTrOM, CIELHjaHOM IPaBHOM OCHOBY, IO
YCJIOBOM Jia H-eroBa NMPHMEHa HHje y CYNPOTHOCTH Ca CHCTEMOM Bpes-
HOCTH YCHOCTaBJbEHUM JIPyTHM NpaBHJIMMa LIUBHIHOT TpaBa, Kajga OH
3arpaBo OWjIa ped 0 M3WrpaBamy 3aKoHa (T3B. fraus legis). TakaB cirydaj
U3UrpaBama 3akoHa OO OW, Ha TMpHMeEp, ako O ONIITH 3aXTEB M3 He-
ocHOBaHOT oOorahema OMO CTaB/bEH Ha pacloiaramke MOBEPHOIY HAKOH
3aCTapesioCT! CIENMjaIHOT 3axTeBa. Y TAaKBOM Cllydyajy NpaBHja 3acTa-
penocTr Ou Ouia MOTIYHO MOTKOIIaHa, IITO BEPOBATHO HUjE IMJb IpaBa
HEOCHOBaHOT oborahema.

VY ToM mormiemy ciaxem ce ca CTaBOM CJIOBEHAuyKe CYICKE IMpaK-
ce, Koja y ciydajy koimsuje m3mely 3axrTeBa M3 3aKOHCKe cyOporanuje
W 3axTeBa M3 NPaBHO HEOCHOBaHOI oOorahema Jaje MPEeJHOCT IPBOM,
KOjU je creuyjanaH WM CTora UCKJbydyje MOryhHOCT mo3uBama Ha Heoc-
HOBaHO obOoraheme.!” Ako HEKo, Ha HpHUMep, IUIATH TYHU IyTr U YCIOBH
3a cyOporauujy cy HCIYHBEHH, [peMa MpaBHIUMa cyOporanuje moTpa-
JKUBam€ TIOBEPUOLIA Npea3y Ha MCIyHUTeJba. Y TaKBOM cily4dajy Tpeba
UCKJBYYUTH MOTYNHOCT MO3UBama Ha 3aXTEB U3 HEOCHOBAHOT oborahiema

19 Bumn ump. pememe Bumer cyma y Mapubopy I Cpg 129/2016 ox 12. maja
2016, npecyna Bumer cyna y Jbyossanu 11 Cpg 342/2015 on 8. jynma 2015.
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u3 HacnoBa mahama tyher ayra.?’ C 063upoM Ha TO Ja ce POk 3acrape-
JIOCTH TOTPa’KUBama Koje je CyOporanujoM MpeHeTo Ha HOBOT HOBEPUO-
1a MOXKE PA3JIUKOBATH O]l METOTOJUIIET POKA 3aCTApPENIOCTH 32 3aXTEBE
13 HEOCHOBAHOI oborahemwa, mpaBuiia 3acTapesocTH Owna OM MpakTHY-
HO TIOTKONaHa ako OM MOBEpUJIall HAaKOH 3aCTapesiOCTH IMOTPAKUBAHba
[0 MpaBUIMMAa O HEOCHOBaHOM oOorahemy 0 Ay>KHHKa MOrao 3arpa-
KUTH HaKHaIy mocturayte kopuctu.’! IIpu ToMe Tpeba HarmacuTu jaa je
CUTyalyja Ipyradmja oJ ofHoca u3Mel)y oJIITeTHOT 3aXTeBa U 3aXTeBa U3
HEoCHOBaHOT o0orahema, rie nmpeMa U3puauToM npasuwiry wi. 189 OZ ne
M0CTOje TIPEeNpeKe Aa MOBEpUiIall HAKOH 3acTapesiOCTH OMIITETHOr 3aX-
TeBa TOIHECE 3aXTeB M3 HeocHOBaHOI oborahema. Hanme, oxmretan n
3aXTeB U3 HEOCHOBAHOTI oOorahema nMajy MOTIyHO IpyTadyuju Lujb — JT0K
j€ ONIITETHM 3aXTE€B YCMEpPEH Ha HakHay IITeTe olTeheHOM JHIly, InJb
3axTeBa U3 oborahema je ony3uMame HEOCHOBAHO OCTUTHYTUX KOPHCTH
oOoraheHor nuua. YnpaBo crora, OCTBapuBame 3aXTeBa U3 HEOCHOBAHOT
oOorahema HAKOH 3aCTapeIOCTH OALITETHOT 3aXTeBa HE TIOHUIITABA CBPXY
noclieilber (Ty HUje ped o 3ao0miraxemy nocrojehnx mpasmuna) — (BUAN
u Nicholas 1994, 2043). Ho, omHOC m3Mmelyy HeocHOBaHOT oOorahema u
cyOporamyje je Apyradju jep OHM MMajy HCTH [HJb — MPEHOIIEHE KO-
PUCTH KOje je ITy>KHUK TocTurao ociodahamem on mnahama gyra. Ctora
Ou momyluTame 3aXTeBa M3 HEOCHOBAHOr oboraliela HAKOH 3acTaperno-
CTH TIOTPaXXHMBamka, KOje je mpema IMpaBminMa cyOporamnuje Impenuio Ha
UCITyHHUTEJba, OUIIO Y CYIIPOTHOCTH ca e()eKTOM HPaBHOT TOPETKA.

3. HEOCHOBAHO OBOI'AREBE Y OJIHOCY HA YI'OBOP

[TocTojame Baxeher yroBopa m3mel)y moBepuonia u Ay>KHHUKa, KOjU
j€ OCHOB 3a TIPEHOC UMOBHUHE, HCKJbYUYje EBEHTYAIHE 3aXTEBE U3 MPABHO
HeocHoBaHOT obOorahema uamely mux. TakBo oboralieme HUje Heonpas-
JIaHO jep je yroBop IpaBHU OCHOB 3a mera.”? Yak u y omHocuMa usmehy
BUIIe 0coba, cTpaHa Koja je Ha OCHOBY Baxeher yroBopa W3BpIIWIIA

20 Ypanu 197 OZ.

2l Taxko je, na npuMep, y npecyuu Bumer cyna y JbyGmann 11 Cpg 342/2015 ox

8. jyma 2015, cyn cmarpao za ce 3aXTEBH TY)KHOIA TPETHPAjy Kao MOBPEMEHH 3aXTEBH
KOjH TMOJUICKY TPOTOAMIIEEM POKY 3aCTapeiocTH, HpuMemyjyhu mpu ToMe IpaBuia o
cyOporauuju (Tad. 14—16 obpasznoxeme npecysne).

22 Taxo n npecyna BpxosHor cyna Peny6rmuke Crosennje 111 Ips 89/2013 ox 20.
janyapa 2015, tau. 13-16 (mocrojame Bakeher yroBopa o 3aKyIly, Ha OCHOBY KOjerT je
U3BPIICHO UCHYHhEHhe, HCKIbYUYje 3aXTeBe M3 HeoCHOBaHOT oborahema), npecyna Bumer
cyna y Jby6ssann I Cpg 1100/2016 ox 7. dpebpyapa 2018, tau. 20 (o6aBibeH pax je miahen
y CKJIay ca 3aKJby4E€HHM yTrOBOPOM, CTOTa HHj€ HCITyHEeHa MPETIOCTaBKa 0e3 3aKOHCKOT
OCHOBa), mpecyna Bumer cyna y Jbyosmanu I Cpg 1635/2015 ox 11. maja 2016, tau. 8
(yroBop 0 3aKyImy je IIpaBHM OCHOB 3a Itahame M caMUM THM je UCKJbYdeH 3aXTeB U3 He-
ocHOBaHOT oborahema).
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UCTYhCHE Y KOpHUCT Tpeher nuia a off apyre CTpaHe HUje MPUMUIA CY-
MPOTHO MCIYHEHE HE MOXKE 3aMCHHUTH 3aXTEB 32 UCITYHCHE 3aXTECBOM K3
HEOCHOBaHOTI o0oraherma npeMa Tpehem uiy? jep je 3a TaKBO HCITYEbEbE
nocrojao Bakehu npaBHU OCHOB.

AKO yroBop IIpecTaHe [1a Ba)XU a PacKu CTYIIM Ha CHary perpo-
aKTHBHO (ex func), u3Mel)y yroBOpHHX CTpaHa JOJla3d 1O 3axTeBa 3a
pecTUTyLHjy Kako OW BpaTHWjIe OHO IUTO Cy HCIYHWJIE THM yYrOBOpOM. Y
CJIOBEHAUKOM IIpaBy MOCJEIHIIEC HUIITABUX U OTKa3aHUX YroBOpa Hasaze
ce y JIOMEHy TpaBa HEOCHOBaHOT oOorahema,’* oK Cy MmocCieauIe pac-
KHHYTHUX JBOCTPAaHHX yroBopa mocebno ypehene y wr. 111 OZ, xoju je
CMUCIICHO JTOMYH-€H NpaBUINMa HeoCHOBaHOT oborahema (BUIlE O mpa-
BUIMMa Bpahama 300r packuaa yroBopa Y cIoBeHaukoM npasy y Lutman,
van Eck 2020). I[pyraqnjn paBall pa3Boja JUKTUPAjy TEHACHLH]E Y YIIO-
PEIHOM IpaBy, MPeMa KOjuMa MOCIIEANIIC HeBaKehUX MIIM OTKa3aHUX Yro-
BOpa pEryJullly MoceOHa MpaBWiia O PECTUTYIMjH, KOja Cy OJBOjeHA OJ
mpaBa HeocHoBaHOT oOorahema (Bume y Lutman 2017, 169-187). Pazmor
nmoceOHOT ypehema nexu mpe cBera y yHHHUKAIMjU MpaBmia Bpahama
3a pa3nMYMTe HAaYMHE pacKuia yroBopa, a MHCLH Takohe ucTudy na cy
MpaBwiia HEOCHOBaHOT obOorahema MPBOOMTHO OWiia KOHIMIHpaHa 3a
jeAHOCTpaHe OAHOCE M HHCY MOCBe IpwiiaroleHa pequnpovHoj MpUpoIu
JIBOCTPAaHUX YTOBOpa, KOjy je moTpedHo y HajBehoj Moryhoj Mepu yBaxa-
BaTH M y ¢asu pecturynuje (Jansen 2016, 21).

Kako je mmsp HeocHOBaHOT oOorahema y MCHPIIBHBAKBY KOPHUCTH
KOj€ je Iy>)KHUK Oe3 MpaBHOT OCHOBA CTEKAa0 Ha padyH MOBEPHOIA, y BE3U
C YrOBOPOM C€ IIOCTaBJba IUTAKE YJIOIre 3aXTe€Ba U3 IPAaBHO HEOCHOBA-
Hor oborahema y ciydajy mpoduTaOWITHOT Kpiiema yroBopa. llurame
j€ Aa 1M CTpaHa OCHM WJIM YMECTO 3aXT€Ba Ha UME YTOBOPHE OIIITETHE
OITrOBOPHOCTH MOXE /1a IOJHECE M 3aXTEB W3 HEOCHOBAHOI oOorahema
3a OIly3MMam€ IPOTHBIPABHO CTEUECHE NOOWMTH, KOja OALITETHUM 3axTe-
BOM yIJIaBHOM HHje oOyxsaheHa. C 003upoM Ha TO Ja ce 3aXTeB 3a Ha-
KHaJy INTETe U 3aXTEB U3 HEOCHOBAaHOI oborahema Ipema MpeTHocTaB-
KamMa M 3alpTaHOM LMJby 3HA4ajHO PA3JIHUKYjy, HE MOXKE CE I'CHEpaJIHO
TBP/AWUTH 1A j& OJIITETHH 3aXTEB CHEIHjalTHIj! O]l 3aXTeBa W3 HEOCHOBA-
Hor oOorahema. Y mpakcu OAIITETHO MPaBO de facto MMa MOHOION Hall
peryaucameM MOCIeUIa TPOTUBIIPABHAIX ITETHUX paamu (Tako Birks u
Reynolds, Birks 1992, 58). Mehytum, Tpeba HarmacuTy n1a je Iujb Heoc-
HOBaHOT oOorahema pa3InYuT O] IHJba KOjU CIEAN OIIITETHO MPaBO; 0K
ce OBO mocienme ycpeacpehyje Ha monoxkaj omreheHOr W Ha HaKHAIY
EroBe IITETe, HEOCHOBaHO oOoraheme je ycMepeHo mpema oboraheHoM,

2 Yak u ako yroBOp MCTEKHE, KOHAMKIMOHM 3aXTEB IPOTHB CAYTOBOPHHKA Y
NPUHIUITY UMa IPEJHOCT HaJl BEP3MOHHM 3axTeBoM mportuB Tpeher smma (Dannemann
2009, 149). O xonu3uju u3mel)y 3axTeBa U3 HeOCHOBaHOT oborahema y oqHocuMa u3mely
Buiie auna Buau: Lutman 2019, 199-214.

24 Yn. 87 1 96 OZ cMHCIeHO OMYbY]y MpaBHiIa HEOCHOBAaHOT oGorahema.
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a BEroB je IMJb MCUPIUBUBAKHE HEOCHOBAHO CTEUCHE KOPUCTH (BHAM U
Smith 1994, 121 i 122).

PacnpaBe o MoryhHOCTH omy3uMama JOOWUTH KOjy j€ TOYMHMIALl
CTEKAa0 KPIICHEM YroBOpa y KOPHCT YroBOpY JIOjaJIHE CTpaHEe He/laB-
HO Cy MCTakHyTe IIpe CBera y CUcTeMuMma common law (BUOM, Ha TIpH-
Mep, Farnsworth 1985, 1339-1393; Smith 1994, 121-140; McCamus,
943-974; Siems 2003, 27-59; Kull 2001, 2021-2053; Campbell 2014,
164-188). Tome je HemaBHO JompuHena U oainyka Jloma nopnosa y npen-
mety Blake®, xoja je, noaymie y crnemu(UuHIM OKOJHOCTHMA KOHKpET-
HOT CITy4aja, JIOMyCTHIIa Oy3UMame TOOUTH 300T KpIlemha YroBopa (EHT.
disgorgement of profits).?* MeljyTum, reHEepajHO, MOKE C€ IPUMETHTH
Jla Cy CYIIOBH KOjU y cUcTeMHMa common law 1o mpaBuity oMmoryhaBajy
ofly3UMame JTOOUTH caMO y Cyd4ajy JeluKTa, HoBpene GumynujapHe
JIY>XKHOCTH WJIH CTBapHUX MpPaBa, IpeMa CIIOMEHYTOM NPAaBHOM CPEACTBY
cy3apaHuju. Ha KOHTHHEHTy CIIM4HE pacIipaBe HE MOCToje, OapeM He y
Be3U ca KpiuemeM yrosopa (tako u Siems 2010, 27-59). V crnoBeHaukoj
teopuju Mozina (2015, 472 u 473) objammaBa 1a Ipyry cTaB wiaHa 243
OZ, xoju ce nHa4Ye OJJHOCH Ha HAKHAJy INTETe IIOBEPHOLA Y CIIydajy mpe-
Bape WM HAMEPHOT HEeUCITyHEHha U HEHCITYhEmha U3 Kpajibe HeMaXbe, y
(YyHKIIMOHATHOM cMHUCTy oMoryhasa mpeHoc Aena JOOWTH WX Leje J0-
OWTH KOjy je AYKHHK CTCKAa0 KpIICHEeM, JIaKiie ped je 0 PyHKIMOHATHOM
EKBUBAJICHTY OJly3MMarma MpoQuTa Yy OKBHPY HEOCHOBAHOT oOorahema.
[IpuToM nomaje nma je cymcka mpakca y Be3u ca HaMEpPHHUM WITH TIPeBapaHT-
CKAM KpIIeHhHUMa CKPOMHA W J1a TaKBE paclpaBe y TEOPHjU HE IMOCTOje
(Mozina, 473). Jlakne, oqy3uMame NOOUTH HUjE a priori HCKIBYYEHO Y
ClIy4ajy mpopUTaOMITHOT KpIIeHka YTOBOPa, TO jeCT ako AY>KHUK HaMEPHO
MPEKPILU YTOBOP, jep OJ ApyTror mocia octeapyje Behu npodur. Mmajyhu
y BUy Bel ClIOMEHyTe pa3IMyuTe YJIore 3axXTeBa U3 MPaBHO HEOCHOBAHOT
oborahema 1 MOCIOBHE OIITETHE OITOBOPHOCTH, y TIPUHIIAITY HEMA pa3-
Jlora J1a ’UX0Ba Kymylnamuja He Oyzme moryha, HapaBHO, O/ YCIOBOM Ja
HE J10J1a31 10 JABOCTPYKE KOMIIEH3aluje.

4. HEOCHOBAHO OBOTAREWKE YV OJHOCY HA JEJIMKT

[Turame KoHKypeHLMje u3Mel)y 3axTeBa U3 HEMOCIOBHE ONIITETHE
OITOBOPHOCTH U 3aXT€Ba M3 HEOCHOBAHOI oborahema MOXe ce M0jaBuTH
aKo pajmpa 4YMja je MOoCIeAnLa HEOCHOBaH NMPEHOC MMOBHHE Takohe mMa
CBOjCTBO AEJMKTA WM, TAYHHj€, BAHYyTOBOPHOT HAHOIICHa 1IeTe. Y Ipak-
cH cy Hajuemhu npuMepy NpouTabMUITHOT KpIeHha IpaBa MHTEJICKTyaIHe

23 Attorney General v. Blake [2000] UKHL 45, [2001] 1 AC 268.

20y cucremuma common law mpenBuljeHoO je OCEGHO MPABHO CPEACTBO 33 OLY-
3UMamke JOOUTH CTeYEeHE NPOTUBIIPABHOM PagmboM T3B. disgorgement of profits, xoje je
OJIBOjEHO O] TIpaBa HEOCHOBAHOT oOorahema.
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CBOjUHE. Y CIIOBEHAuKOM IpaBy IpeoBialjyje cTaB na Ta IBa 3axre-
Ba HUCY y OHOCY CIELHMjaJIHOCTH W Ja TOBEpUIIALl MOXeE CI000IHO 1a
oupa m3mely mux (Cigoj 2006, 271; Jadek Pensa u Juhart, Plavsak 2003,
1077).%7 Kao wto je Beh pedeHo, €0 CyICKe Mpakce 3ay3uma Jpyraduju
CTaB, IIpeMa KojeM je 3aXTeB U3 HeoCHOBaHOT oborahema Moryh camo ako
HEe MO)XKe KOHKypHcaTH TyxOu 3a HakHany mrere.” IIpu Tome ce Bpxos-
HU cyn PenybOnmke CrnoBenuje ocnamao Ha craB Kmapuha u Benpuima
W3 XpBaTCKOT NIpaBa, ajli OHH 3a TaKaB CTAaB HE HaBOJE MOCeOHE pa3nore
(Bumu Klari¢, Vedri§ 2009, 646).%°

Pasnuuure ynore 3axTeBa U3 HEOCHOBaHOT 0Ooraherma 1 OITeTHOT
3aXTeBa — Oy3MMarbeé HEOCHOBAHO CTEUCHE KOPHCTH M HAaKHA/a IPABHO
IpHU3HATE IITETEe — TOBOPE y MPWIIOT MUILBEHY Ja TY)KWJIAI MOXeE CIIO-
OomHO ma O6upa uzmely wux. PasnmuuuTocT 3axreBa no (QpyHKIUjU MHCIH
Takohe HaBoJe Kao apryMeHT 3a IMPOMEHY cTaBa y (hpaHIyCKOM IpaBy,
JomymTajyhu 3axTeB U3 HEOCHOBaHOT oOorahema (0ap) HaKOH 3acTaperno-
CTH ONIITETHOT (IITO Ha4YeTHO Huje Moryhe mpema (paHIlyCKOM 3aKOHY)
jep TO He TpeAcTaBJba U3NTpaBamke 3aKoHa (T3B. fraus legis) — (Nicholas
1994, 2043). Cnoboman n36op moBepuolia u3Mel)y OaIITETHOT 3aXTeBa U
3axTeBa U3 oborahema Beh je OMo MpUMEmUBaH y jyrociIOBEHCKO] TEOPUjU
(Cigoj 2006, 271; Radisi¢ 1982, 276), a naHac je Tako U y HEMAuyKOM U
CHIJICCKOM IIpPaBy.

Oppendom un. 189 OZ, xoja 103BOJbaBa 3aXT€B U3 HEOCHOBAHOT
oborahema ako je 3aXTeB 3a HaKHAAy ITeTe Beh 3acTapeo, HE peryiuiie
ce MHUTamke OJHOCA J[BA 3aXTeBa /pe 3aCTAPENOCTH OIITETHOT 3aXTeBa.
Ciuuno tome oapehyje u § 852 BGB*, anmu 10 y HEMaykoM IpaBy He
npejicTaBJba MpenpeKy yTBpheHOM cTaBy jaa moBepuiall Beh mpe 3acra-
peNoCcTH OMIITETHOT 3axTeBa nMa MoryhHocT u3dopa (Dannemann 2009,
151). TakBo TymMaueme y CIIOBEHauYKOM IpaBy 3aroBapajy 1 Mozina (2015,
471) n Jadek Pensa (u Juhart, Plav§ak 2003, 1077). Onpenda uwrana 198
OZ, x0joM ce peryiHilie Bep3uOHH 3axTeB 300T ymnorpede Tyhe cTBapu y
CBOjy KOPHCT, Takohe mojapazymMeBa MOTYNHOCT TOJHOIICHA 3aXTeBa W3
HEOCHOBaHOI' oOorahema, Yak W ako MOBEpHJall Ha pacroyiaramby HMa

27 Taxo u BpxoBuu cyx Peny6uxe Crosenuje y mpecymu II Ips 311/2017 ox 26.
anpuna 2018.

28 Tako, ma npumep, Bpxosuu cyn Pemybmmke Crosennmje y mpecymu II Ips
145/2010 ox 20. jyna 2013.

2% AyTopH HCTOBPEMEHO HABOJE JA Y XPBATCKOM MPaBy IOCTOjé CYIPOTHA MHII-
Jbewa 0 ToM ctajamumry (Tumbri 1988, 1062; Vojkovi¢ 1997, 491).

30" Kao mrro Wagner objammaa, ogpen6a 0 OATOBOPHOCTH JACIHHKBEHTA 33 He-
ocHOBaHO oboraheme momuIa je y 3aKOHHK Kao ()yHKIMOHAIHH €KBUBAJICHT OIIITEIPAaBHE
condictio ex iniusta causa. bberoB npakTH4HN 3Ha4aj (OMO) je IPBEHCTBEHO y TOME 1A je
npe pedhopme BGB u3 2002. roauHe pok 3acTapesioOCTH 3aXTeBa M3 HEMOCIOBHE O/IITETHE
OITOBOPHOCTH 01O 3HATHO Kpahu o7 poka 3a 3aCTapeNoCcT 3aXTeBa U3 IPAaBHO HEOCHOBAHOT
oborahema. Bume Buan: Wagner u MiiKoBGB 2017, § 852, Rn. 1.

114



Kapwmen Jlyrman (ctp. 100-123)

oxmtetHy 3axteB.’! Ha OCHOBy Tora HOBHja XpBaTcKa TeOpHja 3aroBapa
TyMademe Koje, YIPKOC OAIITETHOM 3aXTeBY, OMOTyhaBa o3UBame Ha 00-
ymacT HeocHoBaHOT oborahema (Bumm Held 2015a, 1364 u Held 2015b,
17).3

C 003upoM Ha pa3auuuTy (PYHKIH]Y OAIITETHOT 3aXT€Ba U 3aXTCBA
W3 HEOCHOBAaHOT oOoraliema moBepHoly OM Tpedano IOMyCTUTH HE camo
MoryhHocT u3bopa u3mely Ta aBa 3axTeBa HETO U HUXOBY KyMYJALH]jy
(trako m Mozina 2015, 471). Haume, Hema pasmora 300T KOjeTr OH €BEH-
TyaJTHU BUIIAK (MIPOTHUBIIPABHO) CTEYEHE KOPUCTH HAJl ITETOM KOja My je
HaHeTa He OM MOTao Ja OCTBapH 3aXTE€BOM M3 HEOCHOBAaHOT oOorahema
W Ha Taj HAYMH ra KyMyJiupa ca OIUITETHUM (HapaBHO, Tiienajyhu Ha To
Ja He JOJIa3u 0 IBOCTPYKe KoMIleH3aluje). ¥ (paHIyCKOM IpaBy ce
NHUTakbe TaKBe KyMylalldje HE IMOCTaBJba jep 300r orpaHHYaBama 3axTe-
Ba M3 HEOCHOBaHOT oOorahema mpeMa BHCHHH HaJIOKHAJE (110 MpaBUITy
double plafond)* xymynanuja Ta aBa 3axTeBa 3a MMOBEPHOIA HUje HAPO-
YHUTO 3aHUMJBHBA, 3aTO ITO HEe oMoryhasa omay3uMame JOOUTH y H3HOCY
KOjU TIpeNa3u TyOuTak moBepuona. Y OpyruM MPaBHUM TOpElUMa, KOju
JIoTy1ITajy MoryhHoCT n300pa, mpenpeke 3a eBeHTyalHy KyMyJalujy Ta
JIBA 3aXTE€Ba HE MOCTOje.

5. TIPABUJIA HEOCHOBAHOI' OBOTAREBA ¥V OJHOCY
HA CTBAPHO ITPABO

[Turame cyncuanjapHOCTH MpaBa HEOCHOBAHOT oborahema Takohe
Cce IoCTaBJba y OTHOCY n3Mel)y BHHANKAIMOHOT M 3aXTeBa U3 IIPaBHO HEOC-
HOBaHOT oOorahema. JlpteMa HEje YUCTO TEOPHjCKe pupoae, Oynyhu ma
ce CTBapHOINpaBHA MpaBHiIa O PECTHTYIU]H KOja ce TPUMEHY]y Ha OJHOC
BJIACHUK — MOCEAHUK (wi. 95 u 96 Zakonika o stvarnim pravima — ZSP34)
y oapeljeHoj MepH pa3iuKyjy OX TpaBuia HeocHoBaHOT oborahema.’ C

31 3akomcka ompenta riacu: ,,Kaj je Heko Tyljy cTBap ymoTpe6Ho y CBOjy KOPHCT,

MMaJal MOXe 3aXTeBaTH, HE3aBUCHO O]l MpaBa Ha HAKHAJy IITETE, WIH Y OICYCTBY OBE,
Jla My OBaj HaKHAJW KOPHCT KOjy je MMao of ymorpeode.

32 Held (2015b) ncroBpemeno ucthue ga Ou de lege ferenda G0 MOKeIbHHjE
jacHuje perymucaru oqHoc u3Meljy oBa 1Ba 3axTeBa.

33 Tlpema ToM mpaBmiy, 3aXTeB M3 HEOCHOBAHOT oGorahera je mpeMa BHCHHH
HaJI0OKHaJle OrpaHMuCH ca JBE CTpaHe — ca jenHe crpaHe obGorahemwem, a ca apyre ocu-
pOMaIICEHEM.

3 Cuyocbenu auem PC 87/02 u 91/13.

35 Pasmuke moctoje y o6asesu mialiama KOPHCHUUKIX HAKHA/IA, IIIOA0BA ¥ HAKHAJE
TpomkoBa. Ha mpobnem ognoca m3mely npaBmia 3a noBpahaj HeocHOBaHOT oOorahema
U CTBapHOTI IpaBa, Koja ce THYy OAHOCA M3Mely BIacHMKA M MOCETHUKA, Y XPBATCKOM
npaBy ykasyje n Held, koju nmpezmyaxe na ce Bep3UOHM 3aXTeB KOPUCTH 3a HoBpahaj came
cTBapH, a 3a mospahaj xopuctu o Kopuimhema CTBapy MpaBuiia HEOCHOBAHOT oborahema
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003MpOM Ha TO Jla BUHAMKAI[MOHM 3aXTEB HE MOXE Ja 3acTapH, 3a Mo-
BEpHUOIIa je Y TOM TONIeAy MOBOJBHU]H, AT TOBEPUIIAI] MOpa Jia JOKaXKe
MTOCTOjambe TIPaBa BIACHUIITBA, 300T Yera O y HEKUM CIIydajeBHMa BEpO-
BaTHO paJivje TPaXXMO 3aXTeB U3 HEOCHOBaHOT oOorahema.

VY cnosenaukoM npaBy Cigoj je 3ay3e0 cTaB Ja je MmoBepuJjall Cio-
Oonan na Oupa u3mel)y BUHIUKAIMOHOT ¥ KOHIUKIIMOHOT OJH. BEP3HOHOT
3axreBa (2006, 266 — oqHOC M3Mel)y KOHAMKAIMOHOT M BUHIIUKAIUOHOT
3axTeBa, U 272 — ogHoc u3Mel)y BEp3MOHOT W BHHIUKAIIMOHOT 3aXTCBA).
IMpema PamummheBoM cxBaTamy, BUHIMKAIIMOHU U 3aXTEB U3 MPABHO He-
ocHOBaHOT obOorahema He MOTY MeljycOOHO KOHKYPHCATH jep CYy HHUXOBE
MPETIOCTaBKe KOHTpaaukTopHe. OH o0jalmaBa J1a y MPakCH HE MOCTOje
cutyanuje kaaa je Mmoryha Ty:x0a mo ob6a npaBHa ocHoBa (win ckpaheHo:
Ko moorce 0a sunouyupa, ne mooice da xonouyupa) — (Radisi¢c 1982, 276).
[Iputom ofjammaBa 1a je OCHpOMAIIEHHU, KOjH TIOCeayje CTBap Ha KOjy
HeMa TIpaBO CBOjuHE, oborahieH caMo y €KOHOMCKOM, a HE y MpaBHOM
CMHCITy, TIa je TPOTHB Hera Moryha camo BHUHAWKAITMOHA Tyk0a, a HE
konauknyja (Radisi¢ 1982, 276).

YHopeaHonpaBHO MOCMAaTPaHoO, OCTOj€ Pa3IMUYUTH CTABOBH O TOM
NUTawky. Y HEMayKoM IIpaBy, IJe ce 300T MPHUHLUIA allCTPAKTHOCTH pehe
jaBJba KOHKypeHIHja u3mel)y 1Ba 3axTeBa,*® reHepaiHoO ce cMaTpa Jia BUH-
JIUKAIMOHU 3aXTeB (M MPaBUJIa O PECTUTYIMjH Be3aHa 32 hera) uMa mpej-
HOCT Y OJJHOCY Ha 3aXT€B M3 HeoCHOBaHOT oborahema (Dannemann 2009,
151; o pa3IMYNTUM CTABOBMMA O TOM MHUTaky Y HEMAuyKOM IPaBy BHIU
u Miihl 1976, 396—424). [Tucuu oOjarimaBajy Ja y clydajy HHUIITABOT
yroBopa 0 mnponaju pode (ako MpaBo CBOjUHE HHjE MPELUIO Ha KYyIIa)
npojaBall MOXe TPaXUTH moBpahaj cTBapH BHHAMKAILIMOHOM TYKOOM, a
noBpahaj Ap)kaBHHE KOHAUKIHjOM (condictio possessionis); MehyTum,
aKo je MpaBO CBOjHHE TIPENNIO Ha KyIIla, Iponasal] 3a o6a — moBpahaj
CTBapH W IpeJajy IMoceia — UMa Ha pacrioiaramby KOHIMKIIMOHU 3aXTEB
(Dannemann 2009, 152). Hemauka TeopHja TOBOAM Yy IUTAWkE CTaB CYJI-
cke mpakce (koju ce Moxe mpoHahu u kox Hac — Vrencur 2010, 99) na
Ce 3a pellaBame 3aXTeBa 32 PECTUTYLH]JY Y BE3W Ca CEKyHIApHUM KO-
pucTuMa (KOPHUCHUYKA HAKHAMA, TUIOIOBH, TPOIIKOBU) YBEK MPUMEHY]Y
MpaBWIa CTBAPHOT MMPaBa Koja Bake Y OJHOCY M3Meljy BIacHUKA U MOCEI-
auka (Lorenz 2007, Vorbemerkung zu §§ 812 ff., Rn. 40—44). Yak u mpe-
Ma MpeoBJiajaBajyieM MUIILbEHY IIBAjIIAPCKE TEOPHUje U CYACKE IMpaKce,
BUH/IMKAIMja MMa MPEIHOCT Mpe KOHIUKIU]OM, TaKO JIa BIACHUK MOXKE
TpakuTH noBpahaj cTBapu caMo Ha OCHOBY CBOJUHCKE TyXkO0e, a He Ha Oc-

(Takohe cromume U mpobeM KOHKypeHIHje m3Mel)y mpaBmia HeocHoBaHOT obOorahema
3a moBpahaj kopuctu on kopumhema Tyhe cTBapH U IMpaBmia Koja Baxe 3a OMHOC H3Mehy
BJIAaCHUKA U MOCEIHMKA, HO OJrOBOpE Ha OBY [uiieMy He mpysxka) — Buau Held 2015b, 16.

36 36or neBamanocTH (06aBesyjylier) IpaBHOT MOC/A, IPABO CBOJHHE HE IpeIa3u
Ha UCITYHHTEJba, 11a CTOTa OH Ha pacroliaramby MMa caMO KOHAUKIIMOHU 3aXTEB.
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HOBY 3axTeBa U3 HEOCHOBaHOT oborahema (Tako caxxero u'y Koller 2010,
210). Ilocroju m cynpoTHH (IIOAyIle MamWHCKH) CTaB, IpeMa KOjeM je
TyXKHJiaI] ciioboman aa 6upa uzmel)y \BuX (IITO je 3a era MOBOJHHH]E aKO
je, Ha IpuMep, HUIITABOCT YyroBOpa JIaKIIe I0Ka3aTH HETo MPaBO CBOjUHE)
WM TIOJHETH TYkO0y 1o 00a nmpaBHa ocHoBa (Tako Koller 2010, 210).

CrnoBeHauka Cyjicka Mpakca He peliaBa KOHKYPeHIHjy usMel)y mpa-
Buina o pecrutyimju u3 OZ u ZSP Ha jemuHcTBeH HaumH. Bumm cyn y
JbyOmanu, Ha npumep, y omnyuu I Cp 383/2016 ox 3. aBrycra 2016, Ha
OCHOBY 3axTeBa TyXXHTeJbKe 3a nmoBpahaj MHBECTHIIUja KOje je W3BPIIUIIA
Ha KYIUbCHO] HEKPETHHHH, a YTOBOP O MPOJaju HAKHAIHO j€ TIOHHINTEH,
3ay3e0 je CTaB Ja je ped O HEOCHOBaHOM obOorahiemwy, KOjH je pe3ynaTar
e(ekra CTBApHOT IpaBa, 300T yera je MpUMEHUO mpaBuia 95 u 96 una-
Ha ZSP. [IpuMeHa TUX TpaBuiia, HAMME, Ka0 KaCHUjUX M CICIHUjaTHUjUX,
UCKJBYYHIIA je TIpUMeHy onpende wiana 194 OZ o HakHaau Tpomkosa.’’
Tako je BUIIM CyIl BPaTHO NpEAMET MPBOCTENICHOM CYIy Jia TIOHOBO HC-
MUTa JIa JI1 Cy TPOUIKOBH KOje je TY>KUTeJbKa MMalia IPUINKOM O0OHOBE
XOJTHUKA ¥ KyXWEbe¢ OMJIM HEOIXOIHU, KOPUCHU WJIH JIYKCY3HH y CMHCITY
wiaHoBa 95 u 96 ZSP.*® Hemrro ciuyHo mpomsnasu u3 omiyke Bumer
cyna y Jbyosanu I Cp 1631/2017 ox 10. janyapa 2018, y kojoj je cya o
3axTeBy 3a Iuahiamke KOPUCHUYKE HAKHAJIe Ha OCHOBY MOHUINTEHOT yTro-
BOpA OJITY4HMBAO MpeMa oapea6aMa wi. 95 u 96 ZSP, koje kao KacHUje u
cneunjaanje HCKJbYUYjy TpaBHJIa 0 HeOCHOBaHOM oOorahewy u3 OZ.
TakaB cTaB je 3ay3€0 U BpxoBuu cyn y npecymu 11 Ips 117/2017 ox 18.
okToOpa 2018, Koju je mpecynuo na ce 3a obaBe3y iahama HakHazae 3a
kopumheme HEKpeTHUHE Yy ClIydajy pacKujaa yroBopa MpHUMEmYjy mpa-
Buia ZSP, y ToM ciy4ajy KOHKpETHO Apyru craB wiana 95 ZSP, nmpema
KOjeM J00pOoHaMepHH MMOCETHHUK HHje TYyXKaH Jia IUIaTH KOPUCHHYKY Ha-
KkHay. >

Hpyraunje je BpxoBam cyn npecynuo y npeamety 11 Ips 1261/2008
ox 1. jyna 2009: y ciydajy 3axTeBa 3a moBpahaj ynarama y HEKpETHHHE
300T PAaCKUHYTOT KyIOIPOIajHOT YroBOpa OUTYUCHO je& a ce IPUMEHY]Y
mpaBmia o TpomkoBuMa u3 300, a He CTBapHOIIpaBHE peraparyje mpe-
Ma (Tama Bakehem) 3aKOHY O OCHOBHHUM CBOjHHCKOIIPABHUM OJHOCHMA
(30C0).* TToTBpaKO je cTaB HMKUX CYHAOBA Jia TY)KEHH MMajy IpaBo 1a

37 Cnnano n Buum cyn y Jby6imanu 1 Cp 1631/2017, ox 10. janyapa 2018. (He-
Bakehn KyIOIponajHu yroBOp — CyA je cMaTpao Jaa je, y momieny obaBese murahama Ko-
pucHuuke HakHane, ZSP lex specialis).

3% Bumw u mpecyny u pememe Bumer cyna y JbyGmanu I Cp 383/2016 ox 3.
aBrycra 2016, Tauka 14 oOpaznoxema.

39 Tauxa 14 obpasioxkerba CroMeHyTe mpecyie. Taka CTaB y BesH ¢ 00aBE30M
iahamba KOPHCHUYKE HaKHAJE Y CIIy4yajy BEpP3MOHOI 3aXTeBa jeAHOT CYBJIACHUKA MPOTUB
apyror Takohe cneau u3 omnyke Bpxosuor cyna Pemy6nuke Crnosenuje 11 Ips 90/2017 on
4. oktobpa 2018, Tau. 7.

40 Cnyorcoenu aucm COPJ 6/80 u naswe.

117



Amnamu [IpaBHor ¢akynrera y beorpany, rommaa LXVIII, 2/2020

HaKOH pa3Boja Opaka IMOJHECY 3aXTEeB 3a perapanujy Ha OCHOBY OJipe-
npaba 300 jep je ommre MpaBWIIO O MOCIEAMLIAMA PACKHHYTOI YrOoBOpa
caapxaHo y wiany 132 300 (uwian 111 OZ), a y ocranom nonasze y o0-
3Up OMNIITa MpaBWJa O KOHAWKIMjaMa 300T M3ryOJbeHOr IPaBHOT OCHO-
Ba, yKJbydyjyhu Tpomkose wiana 215 300 (unan 194 OZ).*! Tlputom je
o0jacHUO 1a je pasyor 300T KOjer Cy TYXKEHH 3aXTeBajy HAaKHAJy TpPOII-
KOBa HACTAJHMX Yy BE3M Ca HEKPETHHMHAMa OHMJIO HEIOCTOjare MPaBHOT
OCHOBA, a CTBAapHOIIPAaBHE pemapalyje MOTUIy M3 3aXTeBa BJIACHHKA 3a
Bpahame cTBapu.*?

[Ipernen craBoBa y HalleM M CTPAHOM IpaBy OTBapa BHIIIE MHTAba
HETO IITO Hyau oaroBopa. CHIypHO ce MOXEMO CIOKUTH Ca CTAaBOM Ja
je ypeheme Bpahama m3Mely BiacHWka m mocemHuka mpema ZSP crie-
[IUjaIHU]je jep ce THUYE OJHOCAa HeOCHOBaHOT oOorahema nu3Mel)y BIacHH-
Ka ¥ nmocenHuka. MehjyTum, To ce He MOXKe TyMauyUTH Npemupoko, Beh Ou
ce Yy BUHIMKALMOHO] CUTyalllju TpeOano MpUMEHUTH CaMo 3a BIIaCHUYKO-
MOCETHIYKE OIHOCE, JIOK CE 3a MOTPaKMBamkha 3aCHOBaHA Ha OIIITHM 3aX-
TEeBHMMa M3 HEOCHOBAaHOT oOorahema, 3a Koja HeMa MmoTpede Ja ce T0Kazyje
IIpaBO CBOjUHE, IPUMEYje ypeheme HeocHoBaHOT oborahema. Ctora 6u
OuI0 cMHUCIIEHO ypeljere TyMauuTH Tako Jia C€ y CIy4ajeBUMa BUHJIM-
Kal[OHOT 3axTeBa NpHUMEwYjy TpaBuia Bpahawa u3 ZSP, a y cimydajy
3axTeBa M3 HEOCHOBaHOT oOorahema npasuia u3z OZ. MehytuMm, ako Ou
3axTeB OMO M3BPILIEH 110 00a MpaBHAa OCHOBA, BUH/IMKAIIMOHU 3aXTEB Tpe-
0a cmarpary CrendjaJHijuM U MPUMEHHTH IpaBuiia Koja Baxke 3a OTHOC
n3Mely BIaCHUKA M MTOCEIHUKA.

V cinydajeBuMa HeBaXkehnx IBOCTpAaHUX YroBOpa YHHH CE TPHUKIIaI-
HHUJUM pelieke Ja ce 3a moBpahaj UCIymemha W MPEOCTATUX KOPHCTH
YBEK IIPUMEHE jeIMHCTBEHA MpaBuiia HEOCHOBaHOT oborahema, 6e3 003u-
pa Ha TO Ja JIM je TPeIMET UCIYHCeHha yroBOpa CTBAP, HEKPETHUHA, HOB-
YaHH M3HOC WK YCIIyra. YIIOPEIHU TPEHOBH yKa3yjy Ha IpaBall npume-
He rmoceOHMX mpaBmia 3a Bpahame y ciydajy HeBakehux yroBopa rie cy
UCKJbYyUYEHA NPaBHIA BIACHHUYKO-IIOCEIHMYKOr ofqHoca.

6. BAK/JbYYAK

PeTko mOCTOje TONMKO pa3IMyYUTH CTABOBU O MUTAmy U3 00NIacTH
HEOCHOBaHOT oOorahema Kao y OJHOCY IpaBa HEOCHOBaHOT oOorahema
npemMa JApyruM rpaHama mnpaea. Mako y pOMaHCKUM MPaBHUM CHCTEMHMA

41 Tauka 7 o0pa3oxema CIOMEHYTE Mpecye.

2 Ibid.

4 To Baxu y mpemiory pedopme HOBOr ypeljema IIBajIAPCKOr OGIHralHOHOT
npasa OR 2020 (Buxu Huguenin, Hilty, Purtschert y Huguenin, Hilty 2013, Vorbemerkun-
gen zu Art. 79-84, Rn. 59 u naswe; Bunu u: Meier 2017, 27).
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3aXTEB U3 MPaBHO HEOCHOBaHOT oOorahema UMa U3pasUTy CYICHINjapHY
yJOTY, y HEMAauKOM M €HIJIECKOM IIPaBy OH j€ IO MpaBUIy M3jeHaueH ca
3aXTeBUMa IO IPYTUM MpaBHUM ocHoBama. OBaj MOCIeqmU CTaB Takohe
MoJjpKaBa CJIOBEHAYKa TeopHja, Koja MOBEpHOIY Jaje MOryhHOCT m300-
pa u3Mely 3axreBa, JOK CYJCKa Ipakca y BE3W ca TUM INUTAmbEM HHjE
yjenHadeHa. Y HEKMM opaiykama BpxoBHor cyna PemyOnuke CioBenuje
HaJIa3UMO CTaB /1A j€ 3aXTEB U3 [IPaBHO HEOCHOBAHOT o0orahema u3pa3uTo
CyTicu¥japaH | Ja Joja3u y 003Up caMO aKO 3aXTEB IO CIICIHjaTHAjeM
IIPaBHOM OCHOBY HHj€ Ha paclojaramy, AOK U3 APYIUX OAJIyKa MPOU3-
Jas3u 1a nosepuian uMa MoryhHoct nzbopa, moceGHO nsMely 3axreBa u3
HEoCHOBaHOT oborahemwa 1 ofgmTeTHOT 3axTeBa. CXOIHO TOME j€ U CyACKa
Ipakca BUIINX CyAOBa HEyjeqHaueHa.

Kako je remepamna ximay3ynma w3 HeocHoBaHOT oOorahema ¢op-
MyJIFiCaHa BpJIO YOIIIITEHO, YECTO C€ JellaBa Ja Cy HCIyEHheHe IpeT-
IIOCTaBKe M 3a Jpyre 3axTeBe — IOIYT 3aXTeBa 110 OCHOBY BAaHYI'OBOP-
HE OJrOBOPHOCTH 32 INTETY WJIM CTBapHOT MpaBa. AKO Cy Ta NpaBuWia,
M0 CBOM cajpXajy W LUJbeBHMa, CICUHWjalHHja HEro MpaBuiia HEOCHO-
BaHor oborahema, o Haueny lex specialis derogat legi generali numajy
HPETHOCT y OJHOCY Ha OIIITH 3aXTEB M3 HEOCHOBAaHOI oOorahema. 3a
CJIOBEHAYKO MPaBO HAJIPUKIAJHUJU j€ KOHIENT CYNCHUANjapHOCTH, Tpe-
Ma KOjeM C€ 3aXTeB M3 IIPaBHO HEOCHOBAHOT oOorahema mpuMemyje Kaj
roJI MOBEepHUJIAl] y KOHKPETHOM CIy4ajy HeMa Ha pacrojiaramy 3aXTeB 110
JpYyTOM, CIIELMjaIHOM MPaBHOM OCHOBY. lIpema Tome, Kan crienujamHuju
3aXTeB HUje Ha pacrojaramy, A0Ja3u y O03Up 3axXTEB M3 MPaBHO HEoc-
HOBaHOT oOorahema, ajayu camMo MO/ YCJIOBOM Ja H-eroBa NpHMEHa HUje
y CYNPOTHOCTH Ca CHCTEMOM BPEIHOCTH YCIIOCTAaBJBEHUM JIPYTHM IIpa-
BIJIMMa IIMBIJIHOT IIpaBa, Kaja O 3ampaBo Omia ped o M3WrpaBamy 3a-
koHa (13B. fraus legis). 1o TakBor OM M3WTpaBama, Ha TIPUMEP, JOILIO
ako OW moBepuiall, HAKOH 3aCTapesiOCTH CIEIMjalIHUjer 3aXTeBa, UMao
Ha pacriojiaramy OIIITH 3aXTE€B U3 HEOCHOBAaHOI oOorahema, 300r yera
j€ y TakBUM cllydajeBUMa MOTYhHOCT 1mo3nBama Ha 3axTeB u3 oborahema
HCKJbYYEHA.

OpmTeTH! U 3aXTeB U3 HEOCHOBAHOr oborahema HHUCY y OAHOCY
CTICIMjaJTHOCTH jep ce 3aCHMBAjy Ha Pa3IMYUTHM MPETIIOCTaBKaMa M cie-
JIe pa3IM4IMTe [IJBbEBE, 300T Yera ce 4eCTo TOBOPH Ja IIPaBO HEOCHOBAHOT
oborahema TpecTaBba CyIPOTHOCT OJIITETHOM IpaBy. Jlok je musb of-
IITETHOT 3aXTeBa KOMIICH3allMja IITeTe Ha CTpaHu omrTeheHor, 3axTeB u3
HeoCHOBaHOT oOorahema je ycmepeH npeMa oborahieHOM, a BeroB je InJb
Oy3UMarme HEOCHOBAaHO cTedeHe Kopuctu. [loBepuial crora Moxe cio-
O0omHO Ouparu m3Mmely WuX, a HUje UCKJbYYeHA HU BHUXOBA KyMyJalHja,
aJIM TIpY TOME He cMe J1a johe 10 TBOCTpyKe KOMIICH3aIHje.

BuHAMKaMoOHN 3aXTEB je y OAHOCY Ha 3aXTeB W3 HEOCHOBAHOT
oOorahema crenujalHUju, Tako Ja y CIIyd4ajy Kaja IOBEpuIIall 3axTeBa
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noBpahaj cTBapu Ha OCHOBY IIpaBa CBOjUHE MpaBuiia O pecTutyuuju ZSP,
KOja Bake 32 OTHOC M3Mel)y BIacHHKa M IMOCEIHUKA, UMajy MPEIHOCT Hal
npaBunuma u3 OZ. Y mpuHLMILY, HE TOCTaBJba CE MUTAkE KOHKYPEHIINjEe
u3Mely HOjeqMHUX BpCTa 3aXTeBa M3 IMPABHO HEOCHOBaHOT obOorahema,
ocuM y ogHocuMma oborahema Buie ocoba, re KOHAWKIHOHH 3aXTEB
NPOTHB JIpyre YrOBOPHE CTpaHe MMa MPETHOCT INped BEp3MOHHM 3axTe-
BOM npoTHB Tpehe cTpaHe.
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Hp Banentuna l{peTkoBuh T)OpbeBI/Ih*

HEITOCPEJJHO 3ACTVYIIAIBGE V PUMCKOM IIPABY
C OCBPTOM HA MOJAEPHO ITPABO

Caspemeno npago me modice ce 3amuciumu 6e3 yCmanoge Henocpeonoe 3a-
cmynarea. Ibeno dokmpunaphno ymemenere meopesuna je mooepre nayke. Ilpge mo-
depHe epalancke Koougpuxayuje, noo ymuyajem H0808EeKO8HE NPUPOOHONPABHE MUC-
au, ognawhere 3a 3acmynarwe (nynomohije) pecynuuty y yeosopy o Hanozy. ¥ opyeoj
nonosunu 19. éexa mera ce cxeamarbe 0 00HOCy nyHomohja u y2o060pa o HAIOZY
me, noueg 00 Hemauxoe I pahanckoe 3aKOHUKA, 3AKOHCKU MEKCMO8Y, Y Koje cnaoa u
cpncku 3akon o obaucayuonum oOHocuma, nponucyjy nynomolije 00gojeno 00 y206o-
pa o Hanoey. Haueny cagpemenoz npasa o HenocpeoHomM 3acCmynary Cynpomcmagsa
ce 3abpana nenocpeoHoz2 3ACMynarbd cavy8ana y pumckum uzeopuma. IIpema Oo-
MUHAHMHOM CMAGY y NAHOCKMUCMUYY, YUuju ymuyaj u O0aHAc NOCMOjU, PUMCKO
npaeo, ycieo me 3abpawue, Huje omozyhaeano menocpeono zacmynarse. Y paody ce
ananuupajy cyuajesu y Kojuma ce, 3acy2om npemopa u pUMCKUX KiacudHux npas-
HUKa, 00380/6a8a HENOCpeoHo 3acmynarse. HM3ocmanak nojmosnoe degunucarea u
HauelHo2 NpOoNuUCUearLa HenocpeoHo2 3acmynar.a He onpaeoasa mephere oa ce y
PUMCKOM NPABY OHO HUje NPUMErbUsao.

Kipyune peun: Henocpeono zacmynare. — Pumcko npaso. — Ilynomohije. — Yeo60p o
Hanoay. — Jlabano.

1. YBOJI

3acTyname TpeicTaB/ba jellaH O]l OCHOBHHX IIOjMOBAa MOJCpPHE
npaBHE JOrMartuke. Y EBPOICKOKOHTHHEHTAIHOM IpaBy YCTaHOBa 3a-
CTymnama OeJIeu JyT pa3Boj KOjU MOYUELE Y PUMCKOM mpaBy. V3puunte

Houenr, IIpaBun dakynrer Yuusepsurera y beorpany, valentina_cvetkovic@
ius.bg.ac.rs.
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3a0paHe HEMOCPEAHOr 3acTylamba y PUMCKUM H3BOpUMa Aaje ¢y Io-
BOJa Pa3IMYUTUM CXBaTambUMa O TOME Ja JIM jé PUMCKO HpPaBO TOKOM
BHIIIEBEKOBHOT pa3BOja IMO3HABAJIO HEMOCPEAHO 3acTymame. CaBUmHU
(Savigny 1840, 96-97) o6e3Bpenuo je 3a0paHy HEMOCPEAHOT 3aCTyNamba
y JycTHHMjaHOBOM TIpaBy THME IITO j€ yKa3ao Ha HKeHYy Maly NpaKkTHYHY
Bpennoct. [langexTuctu cy, cynporno CaBumHjy, T0j 3a0paHu MpUAaBa-
JU 3Ha4aj 300T Yera je y pOMaHUCTUYKOj MOKTPUHU IMpeBlaaalia MUCAO
Jla y PUMCKOM TIpaBy HHje MOCTOjajio HEMOCpeaHo 3actymame.! [Ipotus
TaKBe WHTEpIpETallije PUMCKUX M3BOpa HCTHUYE C€ MTaJHjaHCKH poMa-
Hucta Puko6ono (Riccobono 1930), koju je TeMebHIUM HCTPAKHBAFKHEM

PacBETINO NPOIIEC IepOruparma JPEBHE 3a0paHe HeMOCPETHOT 3acTyamha

! Bramajyhe mumuserse y 19. Beky, 9ujH je yTHIj M TaHAC IIPHMETAH, OIPHIA-
JI0 je HayelnHy MOTyRHOCT HEMoCpeHOTr 3acTylama y PHMCKOM IpaBy. [IpaBHH MHCIH CY
Ce Pa3NIMKOBAJIM Y MOKYyIIajy Aa objacHe pasiore 300T KOjUX HEMOCPEIHO 3acTyambe Huje
MocTojano y puMmckoM mpaBy. [lpema MuenOpyxosom (Miihlenbruch) munusemy, nemno-
CpeHO 3acTylame HUje Omwio Moryhe MPHIHKOM 3aKJbyderma YroBOpa jep je 0 PUMCKOM
CXBaramy OONHUralmja CTporo JMYHMA OAHOC u3Mel)y moBepHola U ayXKHHKA Te O ce mpe-
HOCOM Ha JIpyro JHIe BeHa cyiuTuHa m3ryoma (Mitteis [1885] 1962, 10). Taj ayrop crora
cMarpa Jia y PUMCKOM IIpaBy HayejHO HUCY Ouiv MOryhn HH HEMOCPEIHO 3acTyname HU
necuja. MuIeHOpYXOBY apryMEHTALjy y IPHIIOT HEMIOCTOjaby HEMOCPEIHOT 3acTyIama y
pumckoM npaBy nobuja Ilojpi (Scheurl), koju kaxe na y cirydajy HEMOCPEAHOT 3acTynama
HeMa mpeHoca oonuramuje Beh meHa JiejcTBa HelmocpeJHO HacTajy 3a 3actymaHor (Mitteis
[1885] 1962, 10). dpyrum pedrMa, HEHNOCPETHO 3acCTyName HE MPETIIOCTaBJba MPEHOC
obnuraryje ca 3acTyHHKAa Ha 3aCTyNaHOL, Te HENOCTOjalke HEMOCPEAHOr 3acTyIarba
HHje y3pokoBaHo Hemoryhaomhy Tor mpenoca. OGjammaBajyhn pasiore Hemocrojama
HETOCPEAHOr 3acTynama y pumMckom mpaBy Yerep (Unger) m Jlabann (Laband) monaze
O]l alCTPaKTHHUX KaTeropvja MOMyT CyBepeHHTETa CyOjeKTHBHE BoJbe M erom3Ma (Mitteis
[1885] 1962, 10). [Ipema BIXOBOM CXBaTamwy, OHE MPEICTABIbAjy TEMEJbHE PHMCKE BpEI-
HOCTH C KOjUMa je HECIIOjUBO JeNambe Y KOpUcT apyror. C 003MpOM Ha TO [a 3acTyIame
IPETIIOCTaBJba JCNabe Y HHTEPECy 3aCTYIaHOL, OHO HHje MOIVIO OWTH Pa3BHjEeHO y PHUM-
ckoM TpaBy. J{o pa3Boja Te ycTaHOBE /0Ja3W O] YTUIIajeM XpHIThaHCTBa KOje, CYIpPOTHO
PHMCKOM €rom3My, Mporaripa Opury o Ipyrome H ,Jby0aB OMMKEEr CBOI™. AINCTpakTHY
apryMeHTallHjy y IPHIIOT HEMOCTOjaby HeMOCPEIHOT 3aCTyNamba Y PUMCKOM MpaBy HaBOAU
u llnocman (Schlofmann). OH monasu ox Tora aa je Haueno per liberam personam adquiri
10N potest IMAJIO aTliCOTYTHY BaXKHOCT jep je MPeNCcTaBibajo ,,0paHy Koja INTHTH JIUIHY CIIO-
60y 07 eKOHOMCKOT' HcKopHihiaBama U HOHHINTEHA JIMNYHOCTH IITO OM HAjIOCIEe JI0BEIO
o Opucama rpanuile usmely poOboBa U CIOOOTHUX, T€ CTaBJbaka CIOOOTHUX Y TIOJIOXKA]
pobosa“ (Mitteis [1885] 1962, 11). IIpema Jepunrosom (Jhering) MHIUBEHY, ,,CHMYNITa-
HOCT CKJIamama MpaBHOT MOCJIA U HETOBHX JIEjCTaBa MPEACTAaBIbANIO j€ 3alpeKy Pa3Bojy
HerocpeaHor 3acTynama (Mitteis [1885] 1962, 12). Yremerbeme HEMOCPETHOT 3aCTyIIamha
Yy KJIACHYHOM TpaBy OWJIO je OTeXaHO 300r Tora IITO Taja joll YBEK HHUje MOCTojano de-
HOMEHOJIOIIKO pa3/iBajarbe CKIIanama MPaBHOT MOCHa OJ JejCTaBa Koje OH IPOU3BOIH, T
MoryhHOCTH A2 mocao CckJiana jeIHO JIMIE, a paBHa JIejcTBa MOCIa HACTajy 3a APYTO JIMLE.
Murajc (Mitteis [1885] 1962, 11) ycraje mpOTHB CIIeKyJIaTHBHUX O0jalImbemha Koja Tmoase
OJ1 aIpHOpHE UJEeje Koja ,,JUKTHUPA* HEMOCTOjarbe HEMMOCPEAHOT 3acTyrama. 3abpaHa Hero-
CpeIHOT 3acTynama Koja IOCTOjH Y PUMCKHM U3BOPHMA HacTala je y 0OMYajHOM MpaBy Koje
ce HHKako He MOXE JIOBECTH Y Be3y € TEOPHjCKUM M IPABHO-NOJIUTHYKUM CIIEKyJlalujama.
Ocum Tora, Ta 3a0paHa je y JMPEKTHO] CYNPOTHOCTH Ca IPYIrHM PHMCKHM H3BOpHMA Y
KOjUMa ce ZI03B0JbaBa HEMOCPEIHO 3acTymname. To je nano nosona Murajcy u CaBumHjy aa
ce cynpoTcTaBe Biaaaajyhem craBy y pomanucTuuy y 19. Bexy. O6ojuna 3acTymnajy craB aa
j€ TOKOM pa3Boja PUMCKOT IpaBa 0o Moryhe HEemocpeaHo 3acTymname.
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TMOKA3aBIIH J1a JyCTHHH]AHOBO NMPAaBO OArOBapa MOJCPHOM NPaBy jep ce y
BEMy NPU3HAje HEIOCPeNHO 3acTymame. Beh je y kmacnanom pumckom
MIpaBy, a jOIII BHIIIE y TIOCTKIACHYHOM, Ta 3a0paHa M3ryousa cBaKy mMpak-
TUYHY BPEIOHOCT, T€ HCHO CIIOMHIbAkE y JYCTHHMjaHOBO] KOAU(UKALMjH
“Ma caMO HCTOPHjCKH 3Hauaj. McTpakuBame y OBOM WIAHKY OTpaHHye-
HO je Ha edeKTe HEMOCPETHOT 3acTyIarma MOCIOBHO CIIOCOOHOT Sui iuris
auna. Y caBpeMEHOM IPaBy HEMOCPEIHO BOJHHO 3aCTYIame TEMEJbH Ce
Ha oBJamhemy 3a 3acTyname (MyHOMONjy) Koje 3acTynaHu (BJ1acTojaBair)
MIPaBHHUM ITOCJIOM J[aje 3aCTyIHHKY (ITyHOMONHUKY) Jla Y FeTOBO M€ U 32
ETOB padyH mpeay3uma oapehene mpasue pagwe (wi. 89, ct. 1 300).
TakBo onpeleme HemocpenHOT BOJHHOT 3acTylama IUiof je Hayke 19.
Beka. [lokymiaj yrBphuBama HEmocpeqHOT 3acTynama Y PUMCKOM IPaBy
HE OIIefia ce y MOTpasH 3a CllyyajeBMMa KOjU HCIYHaBajy MPETIOCTaB-
K€ T€ YCTaHOBE CaJ[piKaHE Y HEHO] CaBpeMeHO] NedUHUIMjU. 3a TmoTpe-
0¢ pasMarparma HEMOCPETHOT 3acTylama MOCIOBHO CIIOCOOHUX Sui iuris
JMLa OBOJBHO j€ YTBPAMTH jEAHY KapaKTEPUCTHUKY HEHOT CaBPEMEHOT
onpehema. Ta kapakTepucTHKa THYE Ce MPABHUX JIEjCTaBa palmbe KOjy je
MpeIy3e0 3acTyNHUK, a Koja HEMOCPEJHO HACTajy 32 3aCTYMaHOT. Y pHM-
CKOM IIpaBy HEMOCPEAaH HACTaHaK JiejcTaBa OATOBapa CTHLAMKY MpaBa Ha
onroBapajyhe mporecHo cpeacTso.

2. BABPAHA HEIIOCPEJJHOI" 3ACTYIIABA

VY pUMCKHM HM3BOpHMMA HaWJIa3W C€ Ha HM3PHUUYUTY 3a0paHy Hero-
CpPEeTHOT 3acTymama y pasnuautuM (opmynanujama: alteri stipulari
nemo potest (lust. Inst. 111, 19.19; D.45.1.38.17), per extraneam (libe-
ram) personam non adquiritur, per extraneam (liberam) personam nihil
adquiri potest (Gaius, Inst. 11, 95; Paul Sent. V, 2.2), nemo factum ali-
enum promittere potest (D.46.1.65). Ibeno mopexiio cexke AyOOKO y Tpo-
IIIOCT, KaJa je y PUMCKOM IpaBy Bianao ctpord ¢opmanusam.’ IIpas-
HU TIOCIOBH Cy Ce CKJIalaid M3BPLICHEM CBCUYaHE ¢dopme (dopma ad
solemnitatem). Kana je ped o MaHIUITAU] 1 (manczpatzo) (bopMa per aes
at libram nonpazymeBana je yderihe meT cBeoKa KOjU rapaHTny na cy
CBU 3aXTeBU (OpPME Y KOHKPETHOM CJIy4ajy 3aJ0BOJbECHH, TE JIa j& MpaB-
HM 110cao 3aKkJbyueH.* Ha ocHOBY (hopMe MaHIMIIAlKje TPETIOCTaBIba Ce

2 3akoH 0 obnuramEonnm oaHocuma — 300 (Cn. nruem COPJ 29/78, 39/85, 45/89
—omryka YCJ u 57/89, Cn. auecm CPJ 31/93, Ca. auem CLI" 1/2003 — YcraBHa mOBesba U
Cn. enacnux PC 18/2020)

3 Tlpema mumusemy Murajca (Mitteis [1885] 1962, 18), ympaso je crporu ¢op-

Maji3aM CTapor LHMBHIHOT MpaBa MPEACTaB/ba0 CMETHY CKIAlamy MPaBHUX IOCIO-
Ba MmyTeM 3acTymHuka. Puko6oHo (Riccobono 1930, 392) cmarpa aa y cTapoMm IUBHII-
HOM TIpaBy HHje I0CTOjaji0 HEMOCPEIHO 3acTyname 300r Tora ITO OHO 3aXTEBa ,,CHArY
arcTpaxoBama’ Koja HUje CBOjCTBEHA NPUMUTHBHOM IIPaBY.

4 Mannunanuja je uMana 3a MOCIEMITY IPEHOC CBOjHHE HA MAHIJIIIATAPA, TE Of-
TOBOPHOCT MAHIIMIIAHTA M0 OCHOBY actio auctoritatis yKOIMKO CE Taj PEHOC HHje JOTOAHO.
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BOJbA MAHIUIIAHTA Jia IPEHECE CBOjUHY MAHIIMIIATAPY OMHOCHO Ja MY, Y
ciIydajy Ja He aohe 1o mpeHoca, IIaTH JBOCTPYKY LeHy. MaHuunanyja
HUje MoTiia OMTH U3BpIICHA MyTEM 3aCTYIHUKA jep CBEAOLM HAa OCHOBY
wBeHe (hopMe He MOTY Jla MMajy ca3Hame O OBNallheny 3a 3aCTyname, OJl-
HOCHO HE MOTY Jia ITOCBEeJI0Ye Jia TIOCTOjH BOJha 3aCTYIAHOT Ja ce 00aBe-
xe Manrunarapy (Mitteis [1885] 1962, 15). 3a pasnuky ox MaHITUIaNHje,
crunynamyja (stipulatio) cknamana ce 6e3 npucycrtsa cseoka. OTyna pas-
JOT HeMOTYhHOCTH CKJanama CTHIyJAlMje MyTeM 3acTyIIHUKa HHje OHAj
KOju BakKM 3a MaHUumanyjy. CBUM pa3IMYUTHM XHIIOTE3aMa O MOPEKITY
CTHUIyJIAIU]e 3aj€THIYKO j& TO IITO j€ JIOBOJE y BE3y Ca CaKpaJHUM eJie-
MeHnTrMa (Mitteis [1885] 1962, 16). [Ipema jeqHoM cxBaramy, CTUITYJIAIHja
MpeCTaBJba 3aKIIETBY MpoMucopa (IyXHuKa) OoroBumMa na he ucryHUTH
nyroBany unHuAOy (Mitteis [1885] 1962, 17). YmpaBo 30or Tora mrTo
CKJIANIamkbe CTHITYJNIAlMje MPEACTaBba 00aBe3UBAKE MY)KHHKAa OOTrOBHMA,
Hemoryhe je nma Ty obaBe3y 3a payyH Iy)KHUKA MPEy3Me HEKO JPYTH.
[Ipema apyroMm cxBaramy, y CTUIYJAIMjU HE TpeOa BUAETH 3akieTBy Beh
npocto obehame MyKXHHKA Koje YKUBa caHKIHjy Oorosa (Mitteis [1885]
1962, 18). be3 003upa Ha TO Aa M je CTUMyNAIHja CTapOT PUMCKOT Tpa-
Ba MPEJCTaBJbaia 3aKJICTBY MU HE, OHA je caapikaja cakpajHe eleMeH-
Te 300T KOjUX HHUje MOIa OWTU CKIOILUBbEHA IyTeM 3acTtynHuka (Mitteis
[1885] 1962, 18). YnpaBo y Be3u ca CTUIYJIALMjOM U HACTAje TPABUIIO Ja
ce 3a JIPYror He MOXKe CTUIYIHCATH — alteri stipulari nemo potest, anu je
BPEMEHOM OHO TPOIIUPEHO Ha cBe obnmuranyje (Zimmermann 1996, 35).
Y caBpeMeHOj TUTepaTypu U3HET je U Jpyraddju CTaB O MOTYNHOCTH He-
MOCPETHOT 3aCTyMNama MPUINKOM CKIamnama crumynanuje. OuHkeHayep
(Finkenauer 2008, 440—497) ananu3upa ciiydajeBe y KOjUMa c€ CKIarmajy
crunynamyje ¢ ehekToM HEermoCpeIHOr 3acTynama. Taj edekar ce orena
y TOME IITO je CTUIYJAIHU]y CKIOMUIO jefaHo yuue (Hajuerrhe mpokypa-
TOp), a IpaBo Ha TykO0y Ha OCHOBY cTHITyNaIje (actio utilis) ctaue npy-
ro sie.” OCUM TMPETOPCKUX CTHUITYJIaIja’, y joll HEeKHM CIIydajeBHMa
CKJIAMamke CTUIyNTAIje nMa e()eKaT HelOCPEIHOT 3acTyama.’

5 Ilpema HEBHIHOM IIpaBy, 3aCTYIHHK OCTajé YOBOPHA CTpaHa, 300r uera MMa

IpaBo Ha Ty»KOy, OTHOCHO MOKE OMTH TY>KSH LIUBHJIHOM TY)KOOM M3 CTUITynaruje. Y mpak-
cu je, MehyTuM, mpuMeHa IMBUIHE TyxOe Omia oHeMoryhena mpuroBopoM (exceptio).
Buperun D.3.3.28. Tako Finkenauer 2008, 496.

6 Cautio iudicatum solvi (D.3.3.28), cautio ex operis novi nuntiatione (D.45.1.79),
cautio damni infecti (D.39.2.18.16), cautio de rato (D.10.2.44.6; D.45.1.4.1), addictio
bonorum libertatis causa (D.40.5.4.9; D.40.5.4.22; D.40.5.3). ITayn (D.46.5.5) yommra-
Ba jep Kake Jla Ha OCHOBY CBUX IPETOPCKHX CTHITyJIallMja KOje jé CKIIOIHO MPOKypaTop
Tyx0a 32 BUXOBO UCITyBeme (actio utilis) npunana rocionapy. Bunetu Finkenauer 2008,
451-472.

7V ¢pparmenty D.12.1.26. npoxyparop BojuuKa (procurator militis) mo3ajMuo je
BOJHUKOB HOBAIl U CKJIOMHO CTUIyNAMjy (fideiussio) xojom ce jamun nospahaj mpeamera
3ajma. [Ipema Vimujany, npaBo Ha Ty)XOy Ha OCHOBY CTHIIyJALlMjeé UMa BOJHUK YHjH je
HoBan no3ajmibeH. Bunern Finkenauer 2008, 475-477. YV ¢parmenty D.14.3.19.pr npoxy-
parop je Ha OCHOBY OBiamherma rocroaapa y3eo Ha 3ajaM HOBAIl M CKIIOMHO CTHUITYJIAIN]y
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V LMBHJIHOM TIpaBy, OCHM 3a0paHe yroBapama 3a JPYIor, BaXXWIa je
u 3a0paHa cTHLama 3a JPYIOT — per extraneam personam non adquiritur.
Crumame 3a Apyror y MoveTKy je 6mino moryhe camo y OKBHPY HOPOIHMIIC.
VY nmopoauiu je jequHo marepdamuirjac MMao MyHy MpaBHY CIOCOOHOCT
300T Yera je y Haudeny jeAWHO OH MMao MMOBHHY. [IpomMeHOM apymiTBe-
HO-€KOHOMCKHX YCJIOBa ImarepdaMuinjac HHje MOrao CAM Ja CKJiarma CBE
IpaBHE IOCIIOBE, T€ CE OCJIamba0 Ha WIAHOBE CBOje MOPOAUIE (IPETEIKHO
cuHOBe U poOoBe).® Koprct u3 mocna Koju je CKIOMHUIIO TOTYHEEHO JIHIIE
Mpymaaa \»eroBoM narepdamunujacy. ¥ Toj CUTyalju HHje ped O BOJbHOM
3acTymnamy 300T TOora INTO C€ MOTYHMELCHA JIMIA CMATpajy ,,lIPOLYKEHOM
pykom™ cBor marepdammimjaca (Kaser 1971, 262). Ocum TOra, KOpHCT
M3 TIOCNa KOjH je CKIJIOMWJIO MOTYHIGEHO JIUIE MPHUIMCUBAHA j€ WMOBHHU
narepdamunjaca 6e3 0063upa Ha BUXOBY BoJbY (Savigny 1840, 92-93). C
Jpyre cTpaHe, mareppaMuinjac y mo4eTky HHje OIrorapao 3a obaBese U3
MPaBHUX MOCIIOBA KOj€ j& CKIIOMMIO BeroBO MOTYMILEHO Jivile. Taksa oro-
BOPHOCT HAacTaje TeK CTBaparmeM MPETOPCKUX TY>KOH, TAKO3BaHUX actiones
adiecticae qualitatis (Gaius, Inst. IV,70—74). Opranu3zaiuja puMcKe arHar-
cke (amMuirje W MEXaHW3MH CKJlarama MpPaBHUX IOCIOBa MOCPEICTBOM
NOTYHEHCHHX JIMIA Y U3BECHO] MEPH Cy 33a70BOJbABAIN CBEe Behe morpebe
Pa3BHjEHOT PUMCKOT JPyLITBA HE AWPajyhin y Hayeao pUMCKOT LUBHIHOT
mpaBa per extraneam personam non adquiritur. llltaBume, Mutajc (Mitteis
[1885] 1962, 25) cmarpa na cy actiones adiecticae qualitatis Oune cMeTHa
Ha4yelHOM NpHU3HaBamy MOTyNHOCTH HemocpeaHor 3acTymama. llpema
ETOBO] TIpOIleHH, Pumibanm Om, 300r moTpeba mpaBHOT MpoMETa, BEPO-
BATHO YBEJH NPUHLMIT HEIIOCPEIHOT 3acTylama Ja MPeTop HUje Y CBOM
€/IMKTY TPOIKCA0 aJ[jeKTUIMOHE Tyxk0e. OCHOBAaHOCT TOT' MUIILJbCH-A HaJja-
3u ce y l'ajeum Uuactutymmjama (IV,71), y KojuMa ce H3pHYUTO KaXxe Ja je
narephaMuITIjac 3a 3aroBeIHIKa Opoia WITH 3a MOCIIOBONY KpUMe OTHOCHO
TProBauke pajlb¢ MOrao MOCTABUTH CJIOOOJHO JIMIIE M3BaH HErOBE MOpPO-
nune.’ JlyboKo YKOPEEHO cxBaTambe PuMibana qa HedopMallHi Criopasym

na he npeamer 3ajma Outu Bpahen. [lanuHujan oxesbyje cTummynaropy (3ajMoAaBIly) Opo-
THUB rocriofapa TyxOy utilis ad exemplum institoriae, OTHOCHO actio negotiorum gestorum
(Finkenauer 2008, 477-478). YV ¢parmenty D.14.3.17.pr Ilayn pasmarpa curyanujy y
K0joj ce MHCTUTOp oBnamhyje Ja U3BPIIM Kynonpojajy pobosa u croke. OH ca Kymiem
CKJIalla CTHITYJIaNUjy KojoM ce obaBe3yje na he, y cimydajy eBukmmje, Outn uciiaheHa
IBOCTpYyKa 1eHa (stipulatio duplae). Axo 1o me nobe, Kynaun mommwke TyxO0y ex stipulatu
IPOTHB rocrofapa. YKOJIHUKO Ce, IMaK, MHCTUTOP Hajla3W y YJIO3U KyIla, OH NPOJaBIy
ctunynanujoM obehasa ucruiary nene (stipulatio simplae). Tyx0y U3 crumynanuje 3a uc-
IIaTy IieHe MpojaaBal] MOOKe NPOTUB rocmonapa. IIpemaa Ilayn To He mpeuusupa, y
YJI03M MHCTUTOpA MOXKE CE jaBUTH M CJIOOOJHO JIMIE KOje ce He Hanasu mox Biamhy ro-
cnomapa (Finkenauer 2008, 481).

8 0 3aCTyNamy y NMPaBHHM IOCIOBHMA y PHMCKOM MpaBy BuaeTn Sarac 2008 u

IMonojary 2012, 441-452. O 3acTynamy y Be3u ca TpUMa aJjeKTHIMOHUM Tyx0aMa (actio
institoria, actio exercitoria u actio quod iussu) Bunetn Mummkuh 2019. O edexruma Heno-
CpeHOT 3acTylama rocrofapa o poda y cycBojunu Buneti Karanuesuh 2018, 333-345.

Puko6ono (Riccobono 1930, 394) cmarpa ma je jypucupyneHnuja, y moba
nuHactaje CeBepa, MpOLIMpHIIa IPUMEHY MHCTHTOPHE TYXOe (actio institoria) n Ha cu-
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He cTBapa obnurauujy (nudum pactum non parit obligationem) 6uio je join
jenHa CMeTHa NPUHLMIM]EIHOM NPH3HABalbY HEMOCPEHOT 3acTymama. '’
Ila urax, HeOCTOjarbe TOT MPHHIIHIIA HE 3HAYH J[a PUMCKO PABO YOIIITE
HHje J03BOJHABANIO JIa JIMIIA KOja Ce HE Hajas3e MOJ HEeroBOM Biarihy Hero-
CPEIIHO 3aCTyIajy TOCIOBHO CIOCOOHOT marepdamminjaca. Y oapeheHnm
CIIyJajeBHMa 3acTyllame je OMIo TOCPETHO jep je 3acCTYIMHHK HOCEOHNUM
MPABHUM MOCIOM OHO JTy»aH Jia MPEeHece 3aCTyaHoM e(eKTe MPABHOT MO-
CJia KOjH je CKJIOIHO y CBOje MMe a 3a meroB pauyH (Sanfilippo 2002, 98).

3. CJIVHAJEBU HEIIOCPEJIHOT" 3ACTYITIABA
Y PUMCKOM IIPABY

VY pUMCKOM TIpaBy y Ha4eily HHje 103BOJCHO 3aCTyName Y MOCIOBHU-
Ma CTapor LUBUIIHOT TipaBa (stipulatio, mancipatio). Herro mnaha in iure
cessio Takole HHje MoIIIa OUTH ITpey3eTa MOCPeICTBOM 3acTyrHuka (Mitteis
[1885] 1962, 51). HenocpenHo 3acTymname narephamuirjaca o Jidia Koja
HHUCY To HeroBoM Biamhy omoryheno je y oapeheHuM curyanujama
3axBajbyjyhu JenaTHOCTH MpeTopa U PUMCKUX jypucnpyieHara. [IpaBHuu
Cy, TyMauehin mpeTopoB €AMKT, Moia3win of (UKIWje Ja ce paama Mpe-
y3eTa OJl 3aCTYIIHHKa CMaTpa pajmboM Ipeay3etoM of 3actynaHor (Mitteis
[1885] 1962, 69). [IpeMaa HUBUIIHO MPABO HHjE JO3BOJHABATIO HEIIOCPEITHO
3aCTyIame, U y HErOBOM JOMEHY jaBUIIH Cy CE M3Yy3€lLH KOjU CYy C€ OIHO-
CHJIM Ha CTULaa JAP’KaBHHE M CBOjJUHE.

Ban cymckor moctynka!'! eexTr HEmoCpeIHOT 3acTyama IpBo Cy
HacTajau Ha OCHOBY MaTepHjaTHUX aKaTa Koje je jeIHO JIUIE MPEemay3erio 3a
padyH IpYTor JIUIa Kao IITO je MpUMAarke UCIUIaTe O AYKHUKA 33 padyH
nmosepuona (Orestano 1957, 798-799; Coppola Bisazza 2008, 60-61). O

Tyalijy y K0joj je MpaBHH I10cao Mpeay3eo MPOKypaTop 3a padyH rocrogapa.

10" BosmHo 3acTyname ce TeMesbH Ha OMyHOMOhaBamy Koje Ce 4eCTo Oriena y He-
(bopMaHOM criopa3yMy BIAcTOZaBIa M MyHOMOhHHKA. YKOIMKO He(OPMAIHH COpasyMm
HaYeNHO HHje mpaBHO 3amtiheH, omyHoMohaBame ocTaje 6e3 MpaBHUX JIejCTaBa.

1" MoryhHOCT HEMOCPENHOr 3aCTyHama HAJIpPE Ce jaBHIA Y CYACKOM MOCTYIIKY.

VY BpeMe HCKJbYYHMBOT BaXKECHa JICTHCAKLHOHOT MOCTYIKA IIOCTOjallo je 3acTyIame pro
populo y criopoBUMa 01 OMIITEr UHTEpeca (actiones populares). 3acTyname ce jaBba U 'y
criopoBuMa o ciobomu (pro libertate) y xojuma ce 3acTyma 0coda Kojoj je OCHOpEeH CTaTyc
c1000HOT JUIA U pro tutela TAe ce 3acTyna MaJOJETHO JIMIe. 3acTyname ce omoryhasa
u y criopoBuma ex lege Hostilia y cnydajy kpalje Kojy je mpeTpreso: Juie I0K je y pat-
HOM 3apO0JEEHHUINTBY, JIUIE KOje je OICYTHO ycien 00aBibama MOCia y jaBHOM HHTEpECy
(rei publicae causa), MalONeTHO NHUIE YWjU je TYTOp OHEMOTyheH na IITUTH MyNMHIH-
He uHTepece U3 ompasnanux pasnora (lust. /nst. 1V, 10.pr). ¥V dbopmynapHoM mocTynky
HpoIIHpyje ce MOryNHOCT MPOLIECHOT 3aCTyIamba MOCPEACTBOM KOTHHUTOpPA M IIPOKYpaTo-
pa (Gaius, Inst. 1V, 82-84). ¥V JycTiHHjaHOBOM IIpaBy, KOje KapaKTEpUIlEe yjeIHadyaBamke
Pa3NUYUTHX OOJIMKA MPOLECHUX 3aCTYIHHKA, MOCTYMAaK MOKPEHYT O WM MPOTUB TIPO-
Kyparopa 110 OKOHYaky MPOM3BOAM HCTA JICjCTBA 32 3aCTYNAHOr Kao Ja je OH HEIOCPEIHO
ydecTBOBao y memy (Orestano 1957, 797).
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tome cBenoun [lmayr (254—184. ronuHe nipe H. €.) y KoMenuju JKuoicax
(Curculio). I3 onnomka te xomenuje (Curc. 550) mpousnaszu na ucruia-
Ta YUHBEHA 0CJI000heHNKY MOBEpHOLa UMa 3a MOCIEeIUIly rallemhe ayra
(solutio). Axo Ay»XHHK HCIIJIaTH AYT IMOBEPUOYEBOM OCIOOONEHUKY, TaK-
Ba WCIUIaTa UMa JIMOepaTOpHO AEjCTBO 3a TY)KHHUKA jep ce cMarpa na je
Berosa obasesa npema nosepuoiy yrameHa. Crora ce npuMame UcIiare
o7 ocnobol)eHrKa MOXKE cMaTpaTy aKTOM HETIOCPEIHOT 3acTyIlamba Marpo-
Ha. Hakon mTo je ocnoboamo poba, rocromap ra je 4ecto MoCTaBJbao
3a CBOT MpOKyparopa.'? Pa3BojeM pHMCKOT JIpPYIITBA CBE ydecTallije Ce
3a MPOKyparopa IOCTaBJhalo CI000mHO poleHo mnuie (ingenuus) Koje
HUKaJa HUje Omio mojx Biamhy rocrogapa mocia. TakBo JUIE je Mopa-
70 OWTH carlacHO ca UMEHOBAaWmEM 3a NPOKypatopa (procurator invitus,
D.3.3.8.1). Ucnnara ayra usBpiieHa cio0OgHO poheHOM mpoKyparypy
Takole je racuia oOaBe3y ucIUaTuona (JAy>KHHKa) mpemMa rocrojapy Io-
cia (oBepHoILy), O 4YeMy CBellode M3BOPH KiacuvHOT mpasa (D.46.3.12.
pr; D.46.3.34.3). ®eHoMeH 3acTymnama MOXE Ce pa3MaTpaTH y jOIl He-
KHM CIIy4ajeBUMa M3BpIICHAa MaTepUjaIHUX aKaTa Koje Ipeay3uMa jeqHO
JuLe, a MpaBHE MOCHenule HacTajy 3a apyro juue. IIpema dparmenty
D.43.26.6.1.13, ako mpoKypaTop Ha OCHOBY Hajlora rocriojgapa 3axTeBa
YCTaHOBJbEH-E MPEKapUjyMa WK roCloAap HaKHaJIHO ofo0pHu Taj 3aXTeB,
npekapuctoM he ce cmarparu rocmogap.'* Y ¢parmentuma D.39.1.1.3.15
u D.43.24.3.pr' nossospaBa ce 3acTyname y HyHIMjalMju (nuntiatio
operis novi)'’ u npoxubunmju (prohibitio).'®

12V nouerky je mpokyparop GO HCKIbY4HBO ocnoGohjeHnk. OH je 3aapKaBao
3aBHCaH TOJIOXKa] peMa MaTpoHy Te HUje MOrao na oA0uje CBOje MMEHOBAamE 3a IMpo-
Kypatopa. OTyza ce 1 paBHa [ejCTBa aKTUBHOCTH Koje je 00aBJbao MO TOM OCHOBY HHUCY
pa3iHKoBalia Off OHHMX KOja Cy HacTajajia U3 akTUBHOCTH JIMLA alieni iuris Tpemy3eTHx 3a
cBOT marepgamuinjaca.

13" Ulpianus libro 71 ad edictum: Si procurator meus me mandante vel ratum
habente precario rogaverit, ego precario habere proprie dicor.

40 3axTeBamy (rogatio) mpekapujymMa MyTeM MOCpenHHMKa BuaeTH Biavaschi
2006, 333-336.

15" Ulpianus libro 52 ad edictum: ltem nuntiationem et nostro et alieno nomine

facere possumus.

16 Ulpianus libro 71 ad edictum: Prohibere autem non utique per semet ipsum
necesse est, sed et si quis per servum suum vel procuratorem prohibuerit, recte videtur
prohibuisse. Idem etiam si mercennarius meus prohibuerit...

17" Operis novi nuntiatio npexcrasba mpotect koji yryhyje BracHuK 3rpaxe (Wi
npyro Juie y ume Biacauka — D.39.1.1.3) cyceny koju je modeo Jia rpaju HeKy rpaljeBuHy
TaKo J1a THME YrpokaBa HEKO H-eTrOBO MPaBo (Ha MpUMEp CITy>KOSHOCT non altius tollendi
WIM CUTYPHOCT IEroBe 3rpajie Wi 3emibuinTa). Ilocmenuia mporecra ce oniefana y
TOME IITO je IrpaJuTesb OIMaX MOpao IPEeCTaTH ca rPpaJmkoM jep OU, y IPOTHBHOM, Cycen
qmje je mpaBo YIpOKEHO OJl mpetopa Aobuo interdictum demolitorium Ha OCHOBY Kora je
6uo onamtheH aa nopyum cycenoBy rpaheBuny. Bugern Romac 1975, 383.

18y dparmenty D.43.24.3.pr roBopu ce o 3abpanu (prohibitio) xoja ce ymyhyje
JIUITY KOje He03BOJBEHO BpIIH ofipeheHy paamy Ha Tyoj HEeMOKpeTHOCTH. 3a0paHy Moke
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Kana je ped o cTunamy ap)KaBHHE MOCPENCTBOM APYTor, y BehuHH
(parMenHara 3acTyIHUK je mpokyparop. llanmuHujan caommraBa na mo-
CpPEICTBOM IPOKYpaTopa rocrojap CTHYE IPXKABUHY U O3 3Hamba O TOME.
MehytuMm, 3a CTHIIalkE CBOjUHE OJp)KajeM HEOMXOIHO je Ja rocrojap
3Ha Ja je JapkaBuHa ycraHoBibeHa (D.41.2.49.2)."° Tlayn y ¢parmenty
D.41.2.1.20. Takohe kake na ce Ap)kaBUHA MOXKe cTehM MOCpPEACTBOM
npokyparopa.?’ IIpema HepanujeBom Muisbemny, Moryhe je ma rocrmomap
HETOCPEHO CTEKHE CBOjUHY HAa OCHOBY aKTa MPOKypaTtopa. AKO je mpo-
Kyparop Io HaJIOTy rocrojapa Kyluo CTBap U MPey3eo je y HEroBo MMe,
CBOjUHY HETOCPEIHO CTUYE TOCIOoJap MaKo jOIl He 3Ha Jia Cy KyNOBHHA
u tpaaunuja usspiuene (D.41.1.13.pr).?! 3a pasnuky ox ciaydaja y Kome
rocrozap Ha TeMeJby Kynomnpojaje Kojy je 3aKjby4Ho IPOKyparop Hemo-
CpEeIIHO CTHYE JP)KaBUHY M CBOjUHY, y npyroM (¢parmenty (D.41.3.41)*
Hepanuje 3axreBa oapxaj ma Ou cTBap MOHOBO OMIIa y BIACTH TOCIIO-
nmapa. Ped je o cuTyamuju y Kojoj je MPOKypaTop jeIHOCTPAaHHUM aKTOM
(adprehensio) y3eo crBap (res furtiva) Kojy je JIOIOB MPETXOIHO YKPao
rocrnionapy. Hepanuje uctuue ga je TOTOBO ycarIalleHO Ja ce€ MoCpel-
CTBOM IPOKypaTropa HENOCPEJHO CTHYE JAp)KaBHHA, M jé HEONXOJIaH
ofIpkaj 1a OW ce cMaTpasio Ja je rocromap MmoBpaTHo BIACT Ha CTBapH.”
W3 VYnmujanosor ¢parmenta D.39.5.13.%* ca3naje ce ma rocromap Hero-
CpPEemHO CTHYE IP’KaBUHY W CBOJUHY Yy CHUTYalldjH y KOjOj j€ W3BpIICHA
TpamuuMja donationis causa MPoKypartopy. IIpuToM, TOKIOHOAABAIl je
Tpaaupao CTBap ¢ BOJHOM JIa je CTEKHE TOCIoaap, JOK je MPOKypaTop MpH-
MHO CTBap C BOJbOM Jia je CTekHe 3a cebe. M3 Tor (hparmenTa 3akbydyje
ce Jia ce CTBap MoXKe J00pounHO cTehin MOCPEACTBOM MPOKyparopa, mpu
YeMy je MPEJIEBAHTHO Jia JIM je OH Y TPEHYTKY CTHIalha UMao BOJbY Jia

YIYTHTH HE CaMO BIIaCHHK CTBapH Beh M HmeroB po0 WM mpoKypaTop. YKOIWKo 3abpaHa
ocraHe 0e3 edekara, IpeTop Mpyka HHTEPAUKTHY 3aIUTHTY ApKaoluy ctBapu (interdictum
quod vi aut clam).

19 Papinianus libro secundo definitionum: Efsi possessio per procuratorem igno-
ranti quaeritur, usucapio vero scienti competit, tamen evictionis actio domino contra
venditorem invito procuratore non datur, sed per actionem mandati ea cedere cogitur.

20 paulus libro 54 ad edictum: Per procuratorem tutorem curatoremve possessio
nobis adquiritur.

21 Neratius libro sexto regularum: Si procurator rem mihi emerit ex mandato meo

eique sit tradita meo nomine, dominium mihi, id est proprietas adquiritur etiam ignoranti.

22 Neratius libro septimo membranarum: Si rem subreptam mihi procurator meus
adprehendit, quamvis per procuratorem possessionem apisci nos iam fere conveniat,
nihilo magis eam in potestatem meam redisse usuque capi posse existimandum est, quia
contra statui captiosum erit.

23 O pasmuunTHM TyMauemHMa oBOT (pparMenTa Buxetn Briguglio 2007, 116121,
fn. 171.

24 Ulpianus libro septimo disputationum: ... nam ef si procuratori meo hoc animo
rem tradiderit, ut mihi adquirat, ille quasi sibi adquisiturus acceperit, nihil agit in sua
persona, sed mihi adquirit.
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CTeKHe 3a rocrnoaapa. Mctu npaBauk noreplyje MoryhHoCT HemocpeaHor
CTHIIama Ip’KaBHHE ITIOCPECTBOM IIPOKYpaTOpa M Ha TEMeJbY KyIIOIpoaje
(D.41.2.42.1).» Y cay4ajy Aa MpOKyparop MO HaJOry rocroiapa KyIu
CTBap, TOCHO/Ap HEMOCPEIHO CTHUYE HHCHY JIp)KaBHHY. AKO je, Mak, Mmpo-
KypaTrop CaMOMHMLIMjaTUBHO KyIIHO CTBap 3a rOCIoapa, OH CTHYE ApiKa-
BUHY caMO ako ofoOpu KynoBuHy. Y Jlurectama ce Hanase u pparMeHT!
y KOjUMa je 3aCTYHHHUK cJI00OIHO JHLE Koje HHje MpoKyparop. Y dpar-
MeHTy D.41.1.53. MonecTnH npaBu pa3nuky u3Mmel)y IUBHIHOT M XOHO-
papHoOr 1pasa y rnorieay MoryhHocTH cTumama 3a Apyror. 3a pasiuKy of
[UBIITHOT TPaBa, Koje caMo MOTYHICHUM JIMIMMA JI03BOJbaBa JIa CTUIY
3a CBOT TOCIIo[apa, XOHOPapHO MPaBo J103BOJbaBa CTHLAKE APIKABUHE 32
Jpyror myTem cinobomasor suna.’® O MoryhHOCTH CTHLAka Ap)KaBHHE IMy-
TeM cioboaHe ocobe roBopu 1 Ynnujan y ¢parmenty D.41.1.20.2.27 Pey
je o Tome na cmo Ja m Tunyje Kynmuim HeKy CTBap, P YeMy je OHa Tpe-
nmata Turujy kao ma je oH Moj npokyparop. YAmujaH cMarpa J1a CBOJHHY
Ha cTBapu ctuyeM u Ja, Oynyhu na je mpuxsaheHo na npxaBuHa, a MyTeM
e U CBOjUHA, MOXE JIa C€ CTEKHE MOCPEICTBOM ClIo0oaHe 0cobe.”® Mako
0u ce U3 TOr (hparMeHTa MO0 3aKJbYUYUTH Aa CBOjUHA MOXe OHMTH cTe-
YeHa TocpencTBoM (Omio koje) ciaobomaHe ocode, TaKBO TyMadeHme HUje
NPUXBATJBHBO 32 KJIACHYHO NpaBo. Hanme, y Ki1acH4HOM IIpaBy rocriofap
MOJKE JIa CTEKHE CBOjJHHY IOCPEACTBOM CI000IHE 0c00e caMO YKOJIHKO je
OHa WeroB npokyparop (Briguglio 167, ¢u. 305).

O edekTnMa 3acTynama MOXKE ce pa3MaTpard U y Be3u ca oxapehe-
HUM HEJ03BOJbEHHM MOHANIAKBEM jEIHOT JIMIA Kaja MpaBHE MOCIEANIE
HacTajy 3a npyro jure. KoMmeHTapumryhu mpeTopoB eIuKT y KOME je TIpo-
ncan interdictum unde vi (D.43.16.1.13)¥, Vnnujan ce mo3uBa Ha Ca-
OWHa KOjU je, Y CHTyalldju y KO0jOj je MPOKYypaTop CHIIOM JIUIIHO HEKO
JMIE TTOCea HEMOKPETHOCTH, CMaTpao Jia ce MHTEPANUKT MOXKe rmoanhu u
MPOTUB MPOKyparopa v MpoTHUB rocrofapa. [IpaBHunu ce 0aBe MUTameM
KaKBO JIGjCTBO MMa paTuxabOuWIlja YKOJIHMKO TOCTOAap OM00pH MPOTHB-

23 Ulpianus libro quarto regularum: Procurator si quidem mandante domino rem
emerit, protinus illi adquirit possessionem: quod si sua sponte emerit, non nisi ratam
habuerit dominus emptionem.

26 Modestinus libro 14 ad Quintum Mucium: Ea quae civiliter adquiruntur per
eos, qui in potestate nostra sunt, adquirimus, veluti stipulationem: quod naturaliter
adquiritur, sicuti est possessio, per quemlibet volentibus nobis possidere adquirimus.

27 Ulpianus libro 29 ad Sabinum: Si ego et Titius rem emerimus eaque Titio et
quasi meo procuratori tradita sit, puto mihi quoque quaesitum dominium, quia placet per
liberam personam omnium rerum possessionem quaeri posse et per hanc dominium.

By JyctunujanoBom mpaBy (/nst. 11, 9.5) mocToju OMINTH MPHHIMI CTHIIAKkA
Jp>KaBHHE TIOCPECTBOM CIOOORHOT JIHIA.

29 Ulpianus libro 69 ad edictu: Quotiens verus procurator deiecerit, cum utrolibet

eorum, id est sive domino sive procuratore, agi posse sabinus aitet alterius nomine alteri
eximi...
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MpaBaH akT KOjUM HEKO JIMIIE Y UMe TOCIoAapa CHIIOM JIHIIH TOCea He-
nokpeTHocTu apyro auue. Mako VYimujan (D.43.16.1.14)%° npucraje ys3
munubere Cabuna u Kacuja na ce paruxaOuija MOXXe YHOPEIUTH ca
ManmatoM, Mutajc (Mitteis [1885] 1962, 70) cmarpa ma paruxabuimja
HUje J03BOJhEHA IOBOIOM HM3BpPIICHA JEINKTa Beh ma je oBre mpe ped
0 TOME Jla CE€ BHI[O3HA Ip)KaBUHA MOXKE MPHUIUCATH TOCIOIApy aKo ce
JICTTUHKBEHT CMATpa HETOBUM 3aCTYITHUKOM.

Kana je peu o 3amoxHOM IpaBy, Takohe ce yoyaBa MOKYILIaj IpaB-
HUKa jAa, ¢popmaiHo mowmrtyjyhn Haueso LMBHIHOT mpasa per liberam
personam adquiri non potest, TyMau€mheM IPETOPOBOI €JUKTa omoryhe
edekTe 3acTynama. YuujaH, oclamajyhu ce Ha NUBHIHO MpaBo, 3a0pa-
Byje cTUlame o0aBe3e M3 NHIHYyca MOCPEICTBOM CIOOOAHOT JHLA
(D.13.7.11.6).%! TIpokyparop Wjid TYTOp MOXE Aa CKJIONH MHIHYC, HPH
YeMy NpOTHB era, a He MPOTUB rOCHOAapa OJHOCHO IITHNEHUKA AYXK-
HUK MOXe Ja moxurHe TyxOy 3a mopahaj 3anoxeHe ctBapu (actio pi-
gneraticia directa). JlpyruM pednma, MPOKypaTop OTHOCHO TYTOp KOjU
3aKJby4d YrOBOp O NUTHYCY o0aBe3syje cebe, a He rocrmogapa OJHOCHO
wtuhenuka. Victu npaBHUK, MehyTuMm, nomymTa eexre 3acTynama mpu-
JIMKOM yCTaHOBJbEHa XunoTeke. Tako Ynnujan y ¢parmenty D.20.1.21.
pr’? Kaxe Ja Kaja je CIOpasyM O YCTAHOBJbCHY XHIIOTEKES CKIOMJBEH
nu3Mely KoyoHa M mpoKypaTopa OWIO [0 HAaJIOry rocrmojapa OWIIO Tako
LITO Ta je OH HaKHAJAHO 0f00pHo, cMarpa ce Kao Ja ra je CKJIOMHUO roCIo-
Jap ca KOJOHOM.

3actyname je Ouno Moryhe y jeJHOCTpaHHM IOCIOBHMA MPETOP-
cKkor mpasa. [locTaBjbamke MHCTUTOpA MOIVIO C€ O0ABHUTH IMOCPEACTBOM
sactynuuka. I[lpema VYamujaHoBom ¢parmenty D.14.3.5.18.33, mperop
NOJIeIbYje actio institoria y CUTyalldju Y KOjoj je MPOKypaTop, TYTOp WK
cTaparelb MOCTAaBHO MHCTHTOPA jep Ce y3UMa Kao Jia ra je MOCTaBhUO CAM
rocnionap. KomeHrapumyhu nperopoB enukT, YianujaH ce y (GparMeHTy
D.15.4.1.9.3* no3usa Ha JlJabeoHa KojH, y CUTYaIlMjH Y KOjO] j€ poO CKIIOMHO

30 Ulpianus libro 69 ad edictum: Sed et si quod alius deiecit, ratum habuero,
sunt qui putent secundum Sabinum et Cassium, qui ratihabitionem mandato comparant,
me videri deiecisse interdictoque isto teneri, et hoc verum est: rectius enim dicitur in
maleficio ratihabitionem mandato comparari.

31 Ulpianus libro 28 ad edictum: Per liberam autem personam pignoris obligatio

nobis non adquiritur, adeo ut ne per procuratorem plerumque vel tutorem adquiratur: et
ideo ipsi actione pigneraticia convenientur...

32 Ulpianus libro 73 ad edictum: Si inter colonum et procuratorem meum con-
venerit de pignore vel ratam habente me conventionem vel mandante, quasi inter me et
colonum meum convenisse videatur.

3 Ulpianus libro 28 ad edictum: Sed et si procurator meus, tutor, curator institorem
praeposuerit, dicendum erit veluti a me praeposito dandam institoriam actionem.

3% Ulpianus libro 29 ad edictum: Si curatore adulescentis vel furiosi vel prodigi
iubente cum servo contractum sit, putat Labeo dandam quod iussu actionem in eos
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MpaBHM TI0Ca0 1O Haiory (iussum) MpOKyparopa, JoAesbyje actio quod
iussu TPOTUB rocrmojapa poda, a He MPOTHUB MpoKyparopa. TakaB cTaB
j€ pa3yMJbMB aKo ce MPOKyparop cMarpa HEMOCPETHUM 3aCTYITHUKOM TO-
crofapa. 3acTymname je OWiIo I03BOJBEHO M y 00jacTu HaciehuBama y
CUTYyaIIUjH y KOjOj jeJTHO JIUIIE 110 HAJIOTy JPYTOT JIMIA 3aXTeBa O] IPETOpa
npkaBuHy nobapa (bonorum possessio). Ilayn y ¢pparmenty D.29.2.48.%
pasmarpa CUTyalnujy y Kojoj je jeJHO JIhIe JOOMIO HAJIOT Of] APYTOT JIUIa
Jla 32 WEroB padyH 3axTeBa OJ MpeTopa ApP)KaBUHY a00apa, TpU demy
je y mehyBpeMeHy MeHTaiaHO 000jeno. OH Kaxe Ja, YKOJIUKO je JIUIEe
YYHMHUIIO 3aXTEB IPEe HEro MITo je 000Je0, TO HeMa yTHIIaja Ha CTUIIAbE
Ip)KaBUHE 100apa o HajmoroAasna. JpyruM pednma, BHeroBo 3acTyname
y CTUIaky IpXKaBUHE je Baxkehe, Te HamoromaBal] HEMOCPEIHO CTHUYE
npxauHy nobapa. C apyre cTpaHe, ako HAJOTrONpHMAI] YYUHH 3aXTCB
HAKOH IITO je 000JIe0, HAJIOTO/IABAIl HE CTHYE HEMOCPETHO APKABUHY JO-
Oapa Beh Tek ako 14 omobpeme (ratihabitio).’® Ocum Tora, y GpparMeHTy
D.37.1.3.7.%7 uspuuuto ce Kaxe 1a ce bonorum possessio moxe crehu 3a
Jpyrora.

3acTyname je OMI0 J03BOJHEHO U Y JBOCTPAHUM IOCIOBHUMA IIpe-
TOPCKOT TpaBa. JenaH of \bUX je MPETOPCKU MaKT receptum nautarum. Y
¢parmenty D.4.9.1.3.%, komenrapuiryhu npeTopoB euKT, YIlujaH roBo-
PHY O OJrOBOPHOCTH BJIaCHHMKA Opojia 10 OCHOBY IMaKTa KOjHU j€ CKIOIJbCH
u3mel)y Opoackor ocobsba (naufulakes, diaetarii) u BlIacHUKa CTBapH Koja
ce npeBo3u. 3amocicH! Ha Opojy, CKianajyhiu makt, HEMOCPEIHO 3aCcTy-
Ia BJIaCHUKA Opoja KOju Ha OCHOBY hera oiroBapa apyroj crpanu.’ Jak
yTHUI[a] UBUIIHOT MpaBa OMIEIa0 €€ y MPETOPCKOM ITaKTy YCTaHOBJbCHA

quorum servus fuerit: idem et in vero procuratore. Sed si procurator verus non sit, in
ipsum potius dandam act ionem idem Labeo ait.

35 Paulus libro primo manualium: Si quis alicui mandaverit, ut, si aestimaverit,
peteret sibi bonorum possessionem, et postquam ille petit, furere coeperit, nihilo minus
adquisita est ei bonorum possessio. Quod si antequam ille petat, is qui mandavit petendum
furere coeperit, dicendum est non statim ei adquisitam bonorum possessionem: igitur
bonorum possessionis petitio ratihabitione debet confirmari.

36 Y3 Adpuxanosor dparmenrta D.46.8.24.pr casuaje ce 1a ce parnxaGuimja Mor-
na natu y poky o 100 nana.

37 Ulpianus libro 39 ad edictum: Adquirere quis bonorum possessionem potest vel
per semetipsum vel per alium.

38 Ulpianus libro 14 ad edictum: Et sunt quidam in navibus, qui custodiae gratia
navibus praeponuntur, ut naufulakes et diaetarii. Si quis igitur ex his receperit, puto in
exercitorem dandam actionem, quia is, qui eos huiusmodi officio praeponit, committi eis
permittit, quamquam ipse navicularius vel magister id faciat, quod xeirembolon appellant.
Sed et si hoc non exercet, tamen de recepto navicularius tenebitur.

3 Onrosoproct BracHHKa Gpona Guia je 0GjeKTHBHA jep je OATrOBapao H 3a Ciiy-
4ajHy mpomnact ctBapu. OIroBOPHOCT 3a KycToaujy (custodia) TeMebH ce Ha MaKTy KOjH
CKJIaNajy BIACHHUK Opoja MM HEroB 3all0CICHH M BIACHHUK CTBApU. THM ITAKTOM BIACHUK
MOBEpaBa CBOjy CTBAp APYTroj CTpaHH (BIAacHHKY Opoxa), koja je obaBe3Ha J1a je cadyBsa.
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nyra (constitutum debiti) kop xora je y Hadeny OWIio 3a0pameHo 3aCTyame
(Mitteis [1885] 1962, 74). Tako, y ¢parmenty D.13.5.5.6.* Vamujan,
KOMEHTapullyhn NpeTopoB €IWKT, HaBOAM JylHMjaHOBO MHIUBECHE 2
OYXHHUK MOXKE J]a CKJIONH NPETOPCKU MAaKT yCTAHOBJbCH:A Ayra C IOBeE-
puoueBuM npokyparopom. [Ipema IlommnonujeBoM Tymauemy, TyKHHK je
oHJa o0aBe3aH Aa QYT M3BPIIM MPOKYpaToOpy, & HE HErOBOM TOCIOAApY.
[Ipokypatop ce NPUIMKOM YCTaHOBJbEH:A JAyra HEe cMaTpa 3acTyIHH-
KOM rocmnozapa nocna. ¥ Jlurecrama ce Hamnasu Ha (parMeHT Koju je
J1a0 MOBOJA ONMpPEYHMM TyMadewuma. Ped je o ¢parmenty D.13.5.15.4
y koMme [layn m3HOCH MHMIBEHE Ja ce IYr MOXE YCTAaHOBUTH IOCDPEA-
CTBOM CJIOOOZHOT JIMLA, IPH YE€MY Kao apryMeHT Yy MpHUJIOr TOME HaBoO-
mu Beh mocrojehy moryhHOCT cTHIama mocpeacTBOM CIIOOOTHOT JHUIIA.
Tymaueme Tor parMeHTa CropHO je Y POMAaHUCTUYKO] JOKTPUHH. Xell-
MaH (Hellmann) monasm o Tor Tekcra Kao JoKasa Ja je 3acTylame Y
ycTraHoBJbewy nOyra Omino moryhe (Mitteis [1885] 1962, 73). Mcro Tako
muciu U Puko6ono (Riccobono 1930, 408). MuTajc (Mitteis [1885] 1962,
73), ocnamajyhu ce Ha nperxonuu ¢gparment y durecrama (D.13.5.14.3),
cMmarpa apyrauuje — na ce y D.13.5.15. He roBopu o 3actynmHuKy Beh o
riacHuKy (nuntius). Kaga je ped o ycraHoBibewy nyra, Murajc ompu-
4ye MOryhHOCT HemocpenHOr 3acTylama camo Sui iuris Juna Koja uMmajy
MOCNIOBHY crmocoOHocT. Jluma Koja ce Hajmasze MOoX TYTOPCTBOM HIIH
CTapaTre;bCTBOM M MYHHMLUIMjE Y MPAaBHOM MPOMETY YUYECTBYjY MOCpen-
CTBOM 3acTyIlHHUKa (TyTOpa, cTaparelba, actor municipum-a). AKO 3acTyII-
HHUK CKJIONH IAKT O yCTAaHOBJbEHY Ayra Ha OCHOBY Kora HcIuiata Tpeba
na Oyne M3BpLICHA 3aCTymaHoM (JIMIy MOA TYTOPCTBOM, CTaparesbCTBOM
WIM CTaHOBHMIIMMA MYHUIIMIIMj€), 3aCTyllaHd MMa NpaBO Ha TyxOy H3
pasinora KOpucHocTu — actio utilis (D.13.5.5.9).4

Edexrn HemocpenHor 3acTynama jaBUIU Cy C€ U IPUINKOM CKJa-
nama yroBopa o kymnompozaaju. IIpema ¢parmenty D.19.1.13.25.%, npo-
KypaTrop je Ha OCHOBY oOBiamfiela rocrnojapa HpoJao HEroBy CTBap.

40" Ulpianus libro 27 ad edictum: Julianus libro undecimo digestorum scribit procu-
ratori constitui posse: quod Pomponius ita interpretatur, ut ipsi procuratori constituas te
soluturum, non domino.

41 Paulus libro 29 ad edictum: Et licet libera persona sit, per quam tibi constitui,

non erit impedimentum, quod per liberam personam adquirimus, quia ministerium tan-
tummodo hoc casu praestare videtur.

42 Ulpianus libro 27 ad edictum: Si actori municipum vel tutori pupilli vel
curatori furiosi vel adulescentis ita constituatur municipibus solvi vel pupillo vel furioso
vel adulescenti, utilitatis gratia puto dandam municipibus vel pupillo vel furioso vel
adulescenti utilem actionem.

4 Ulpianus libro 32 ad edictum: Si procurator vendiderit et caverit emptori,
quaeritur, an domino vel adversus dominum actio dari debeat. Et Papinianus libro tertio
responsorum putat cum domino ex empto agi posse utili actione ad exemplum institoriae
actionis, si modo rem vendendam mandavit: ergo et per contrarium dicendum est utilem
ex empto actionem domino competere.
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[Nanuaujan cMaTpa Ja Kymai uMa mpaBo Ha TyxOy (actio utilis ex empto)
NPOTHB TOCIOAApa, a YJIIHUjaH J1a U TOCHOAAp MPOTHB KyIIIa MMa IPaBo
Ha TyxO0y M3 pasjora KOpUCHOCTH.*

Hako je y npakcu 610 (pakTHYKH IepOrHpaH, IPHHIMII CTApOr -
BIJTHOT 1IpaBa IpeMa KoMe je 3a0pameH0 CTHIAE 3a IPYTOT 3aCTYIUBEH je
y JycrunnjanoBoj komudukanmju (lust. Inst. 11, 9.5; C.4.27.1.pr). beroBo
BaKEHE CE CBEJIO HA jeIMHH TPEKUBEIN [10CA0 CTApOr HUBUIIHOT Mpa-
Ba — CTUIYNAIHK]y, Koja ce, mpeMa Mulubewy CaBumHja (Savigny 1840,
96), o Kpaja UCTOPHjE aHTHYKOT PUMCKOT TpaBa Mopaja CKIanaTd Juy-
HO. Akyp3ujeBa [7oca npujaje 3Hayaj APEBHOM IPHHLMITY CaapKaHOM
y JycTrHUujaHOBO] Komu(UKaKjyu ¥ Kao MPaBHIIO UCTHYE 3a0paHy HETIo-
CpEJIoT 3aCTyIama, MPH YeMy HaBOIW CYMPOTHO MUIUberme MapruHa.®

4. YKUIABE 3ABPAHE VI'OBAPAIBLA 3A IPYTOT'

[Mpempaa je y pumckoM mpaBy O6usio moryhe aa jemqHo nuime o6aBiba
MOCJIOBE 3a padyH IpYyror JHia, Y PUMCKHM H3BOpPHMAa HE HawWja3u ce
Ha OMmTH TojaM 3acTymama (Orestano 1957, 796). Taj mojam je morao
OWTH CTBOPEH TEK HAKOH yKuJama (hopMaiHe 3a0bpaHe yropapama 3a
Ipyror. Ykupaamwe npaBuina alteri stipulari nemo potest HOCTUTHYTO je 3a-
xBaJbyjyhu xanonckoM mpasy.*® Illnancku npasuunu Tomes (Gomez) u
Koeapyoujac (Covarrubias) uctuuy na 3abpana alteri stipulari nemo potest
HE UCKJbYyUyje ITOCTOjamkbe He)OPMAITHOT criopasyma (pactum nudum) Koju
j€ TI0 KaHOHCKOM W KaCTHJhaHCKOM IpaBy Bakehu u nmaje mpaBo Ha TyXOy
(actio). qpyrum peunma, mpHU3HAWKEM MpaBWiIa pacta sunt servanda OT-
nasna je 3abpana alteri stipulari nemo potest (Coing 1985, 425).

CaBpeMeHa yCTaHOBa 3acTylama CaJp>Ku MOTYNHOCT aKTUBHOT H
MAaCHUBHOT 3acTymama.?’ TakaB jeIMHCTBCHH Kalal[MTET 3acTylama HHje
omyBeK mocTtojao. [IpaBHMIM Ccy Ayro BpeMeHa OIBOjEHO pa3Marpaiu

4 JlerasHuje Tymaueme Tor (parmenta naje ®unkenayep (Finkenauer 2008,
479-481)

4 »Sed Martinus dicebat hos casus facere regulam et sic quis casus esset contra

illud speciale esset“. HaBeneno npema Orestano 1957, 800.

4 Tpasuno alteri stipulari nemo potest Hije MOTIO GHTH YKHHYTO OxjexHoM Beh
je Hajmpe yOnakaBaHO MPOLIMPHBAKEM H3y3eTaka of Tor mpasuia. Tako je, Ha mpumep,
stipulatio alteri facta Baxeha ako je npeny3era ojf HOTapa Koju Ha Temesby D.46.6.2. nena
kao servus publicus (Coing 1985, 425).

47 Pasmnka wm3mely aktuBHOT (aktive Stellvertretung) W TACHBHOT 3aCTyIama
(passive Stellvertretung) M3pMIUTO Ce YMHU y HemadkoM ['pahanckom 3akonuky (BGB).
Tako, U3jaBa BOJbE KOjy HEKO J1aje y OKBHPY JaTUX My OBIamhema y UMe 3acTyNaHOT
JIUIIA TIPEICTaB/ba aKTHBHO 3acTymname (wi. 164, ct. 1). [TacuBHO 3acTyname HacTaje Kaaa
ce m3jaBa BOJbE, Koja je Tpebayo na Oyne mara ApyroMe, yUHHHU FHETOBOM 3aCTYIHUKY (L.
164, cr. 3).
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MOTyhHOCT /1a 3aCTYIHUK 32 padyH 3aCTYIIaHOT U3jaBH BOJBY JIPYTOM JIHILY
(axTHBHO 3acTymame) on MoryhHocTH na oapeheHO JHIe CBOjy H3jaBy
BOJBbE CAOIIIITH 3aCTYIHHUKY 33 PadyH 3acTyIaHor (MaCHBHO 3acTyrame).*
C TuM y Be3H je ykunamwe 3abpaHe alteri stipulari nemo potest y3poko-
BaJIO Ja MPaBHULM PA3IUUUTO TyMaue MOTyhHOCT ckiamama yropopa y
kopuct tpeher nuua.* IlpencTaBHUIM HOBOBEKOBHE IIKOJE MPHPOIHOT
npasa I'poruje (Grotius) u Bond (Wolff) cmarpanu cy na je ykugamem
3abpane alteri stipulari nemo potest oMOoryheHO W aKTHBHO 3aCTylame U
ckiamname yropopa y kopuct tpeher (Coing 1985, 426). dpanirycku ay-
topu Joma (Domat) u [Toruje (Pothier) cmarpainu cy, nak, 1a ce yKuaame
3a0paHe OJJHOCH caMO Ha aKTHBHO 3aCTyTame a HE U Ha YTOBOPE Yy KOPHCT
tpeher auua (Coing 1985, 427).

5. OITIYHOMORABABE KAO CAMOCTAIJIAH ITPABHU ITOCAO

Vkupame 3a0paHe yroBapama 3a Jpyror yTHLAO je Ha PasBoj
BOJBHOT 3acTymnama. Y MpBoj (a3u TOr pa3Boja yCTaHOBa 3acTylama He

48 IIpumepa pagu, y ¢pparmenty D.3.3.28. npuinkom ckiianama OpoLecHe CTUILY-
namyje (cautio iudicatum solvi) YnmnujaH 103B0OJbaBa Jia MPOKYpaTop caMo MAcHUBHO, allid
HE ¥ aKTHBHO 3aCTyIa rocroaapa.

4y pumckoM npaBy Huje 6m0 Moryhe 3akibydunTH yroope y KopucT Tpehier
mna (D.50.17.73.4; D.44.7.11). IIpaBHuI Cy U3y3eTHO JO03BOJbABAIM CTUIYIALM]Y Y
KOpHCT Tpeher ako je CTHITyIaTop UMao MHTEpEC Ja MPOMUCOP U3BpUIM YHHHAOY Tpehem
muiy (D.45.1.38.20; D.45.1.38.21). Puxo6ono (Riccobono 1930, 394) cmarpa aa cy mo-
Tpebe pUMCKe MOPOJHIe M MHTCH3UBHE TPTOBHHE Y3POKOBaJE IPH3HAKE YIOBOPA y KO-
puct tpeher nuna y npakcu. Y JycTHHHjaHOBOj KOAM(PHUKAIM]H HAWIA3K CE HA HEKOIHKO
cllydajeBa y KOjUMa je TO3BOJHEHO yroBapard y KOpucT Tpeher, npu ueMy moBepuiial Hema
HHTepec 1a My>KHHUK U3BpIIH 06aBe3y Tpehem sy, OcuM cutyanuje y K0joj HeKO 1103ajMH
HOBAI] y M€ OJICYTHE 0co0e Kajia OHa TyxOOoM MOKe Ja 3axTeBa oBpahaj mpenMera 3ajMma
(D.12.1.9.8; D.45.1.126.2), BaxxaH u3y3eTak npencrasiba donatio sub modo — TOKIIOH ¢
HaJIOTOM — Kaja Tpehe Jiiie uMa paBo Ha TYXOy HPOTUB IOKJIOHOIPHMIIA KOjH MYy, Ha-
KOH IIpOTeKa BpeMeHa, Huje npenao aaposanu npeamet (C.8.54.3.1). bornomcku mocaro-
pH OCTajy IpH CTaBy Ja HUje Moryhe CKIONHUTH yroBop y kopuct Tpeher nuna. MapTiH 1
OBl NIPEACTaBJba U3y3eTak jep OeHeduiujapy (OACyTHOM JIHIYy Y YHjy KOPHCT j€ HEIITO
obehano) mozesbyje mpoIecHo CPeaCcTBO KOJUM MOXKE 3aXTEBATH M3BPIICHE YNHHI0E KOjy
je npyru y meroBy kopuct obehao (Hallebeek 2008, 15). ¥ caBpemeHOM MpaBy pasiHKa
n3Mel)y aKTHBHOT 3acTylama ¥ yroBopa y KOpHUCT Tpeher nuna orena ce y ToMe IITo ce y
Clly4ajy aKTHBHOT 3aCTyINama MPHIMKOM CKJallamba yroBOpa YrOBOPHOM CTPAHOM CMarpa
3acTymaHu a He 3acTynHuK. Kana je ped o yroBopuma y kopuct tpeher nuna, Tpehe iuie
HHje yrOBOpHA CTpaHa Te OHO HE MOXe J1a obuja yroBop Behi caMo MMa MpaBo Ja 3aXTeBa
weroBo m3Bpiiewe (Larenz, Wolf 2004, 429-430). OcuM ciaydajeBa TakO3BaHOT MPaBOT
yroBopa y kopuct tpeher (echter, berechtigender Vertrag zugunsten Dritter, un. 328, cT.
1 BGB), Ha ocHOBy kora tpehe JHIe y 4Hjy KOPHCT je YTOBOp CKJIOIUBEH MMa MPaBo Ja
3aXTeBa HETrOBO U3BPIICHE, IOCTOjE U CIIy4YajeBU TaKO3BAaHOT HENPaBOT' yroBOPa Y KOPUCT
tpeher (unechter Vertrag zugunsten Dritter, un. 362, ct. 2 BGB), rae je myxHUK AyXaH
Jia U3BpIIK 00aBe3y TpeheMm nuiy, anu Tpehr Hema IpaBo Jia 3aXTeBa U3BPILCHE YTOBOPHE
yunugoe. Bugetu Gottwald 2003, Rn 19, 2077.
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onBaja ce o koHTpakra. Kanga je peu o yroBopy o Hamory (mandatum),
NpeACTaBHULIM HOBOBEKOBHE NpupoaHonpaBHe mkone (I'pouuje, Bongd)
cMarpajy Ja Ha HEroBOM TeMeJby HACTaje HEMOCPEIHO 3acTylame, a
He TOCPeIHO Kao mTo je Omo ciydaj y puMmckoMm mpaBy (Schmoeckel
2003, 920). Te uneje cy OXKUBOTBOPEHE Yy MPBUM MOJACPHUM Tpal)aHCKUM
koaupuKanMjaMa y KojuMa je HEMOCPEJHO 3acTylame PEryIHCaHO Y
yroeopy o Hasory. Opnamheme 3a 3acTyname (myHomohje) HHje pa3Mma-
TpaHO OJBOjEHO Of YTOBOpa O Haiory, Beh ce cmarpaio ma OHO HacTaje
ckIanameM Tor yropopa. Otyaa ce y rpahanckum 3akonunuma Ipycke™,
@pannycke’ u Aycrpuje’ He npaBu pasnuka usmel)y mynomohja u nao-
ra Beh ce onn KopucTe Kao cuHOHUMHE.>? C 1pyre cTpaHe, HeMadKa UCTO-
pHjcKa IIKoJa, OCIamajyhn ce Ha pUMCKO TIpaBo, o0Hja 1a MpUXBaTH Ha-
YeIl0 HEMOCPEIHOT 3acTylamka Ha TeMesby ImyHoMohja (Doerner 2018, 36).
[MonoBuHOM 19. Beka HeMauka NaHJEKTUCTHKA pa3BHja OoraTy JUCKYCH]jy
0 moTpedH ocamocTalbUBama MmyHoMohja on yroBopa o Haiory. Kiby4Ho
MUTambE j€ TIOCTABJHEHO Y BE3H Ca M3jaBOM BOJbE ITyHOMONHHKA MPHIIUNKOM
CKJIalama MpaBHOI nocia ca tpehum munem. Yuja Bojba je u3paxeHa y
MPaBHOM IOCIy KOjU j€ CKJIOMUO IMyHOMONHUWK: Jla JH je TO BOJba BIa-
cTomaBia win nmyHoMohHuka? CaBUbH 3aCTyIa TE3y Ja U3a BOJbE KOjy je

30y npyckom I'paljanckom 3axonnky (Allgemeines Landrecht Fur Die Preussi-
schen Staaten — ALR) BoJbHO 3acTymame je perynucaHo y 13. HacioBy mpBor jaena
koju Hocu HasuB Von Erwerbung des Eigentums der Sachen und Rechte durch einen
Dritten (O cTunamy cTBapy M APYTUX IpaBa IocpeiacTtBoM Tpeher jiwuma). Y mpBoM mna-
parpady ce Hajupe MIPONHCYje HENOCPeAHO 3acTymame: Sachen und Rechte konnen
auch durch Handlungen eines Dritten erworben werden (CTBapu U mpaBa MOTY Ja ce
CTHUY W JenameM Tpeher ymma). Y meroM maparpady nedunucano je mynomohje: Die
Willenserkldrung, wodurch Einer dem Andern das Recht ertheilt, ein Geschiift fiir ihn und
statt seiner zu betreiben, wird Auftrag oder Vollmacht genannt (13jaBa Bojbe KOjOM jeHO
JMLe Jojebyje oBnamheme IpyroM JHIYy Jia 3a Bbera 1 yMecTo mera npeny3Me IpaBHU
mmocao HaszuBa ce Haior mwii myHomohje). ALR He mpaBu pasiuky m3Mel)y myromohja u
Hasnora Beh ux ynorpe6sbaBa kao cuHoHuMe. OTyza ce myHomohje cMaTpa yroBOpoM Koju
CKJIAIajy 3aCTyINaHu ¥ 3aCTYITHUK.

S ®pannyckn rpaljanckn sakonnk (Code Civil — CC), cnmuso kao ALR, myHo-

mohje usjennayasa ca nanorom. Y wi. 1984 CC croju: (1) Le mandat ou procuration est
un acte par lequel une personne donne a une autre le pouvoir de faire quelque chose pour
le mandant et en se nom. (2) Le contrat ne se forme que par [’acceptation du mandataire
[Mannar nnn nmyHomohje je akT KOjuM jeHO JIMLe Aaje ApyroM Moh Ja HeITo y4uHU 3a
pauyH u y mMe BiactonmaBma (cT. 1), YroBop Hacraje Tek Kajga IMyHOMONHHWK MPUXBATH
opnamtheme (ct. 2)].

52 Y aycrpujckom ['pabharckom saxouuxy (Allgemeines biirgerliches Gesetzbuch —
ABGB) 3actyname je peryamcaHo y 22. maBu Koja Hocd HasuB O omyHoMohaBamy U
IpyruM BpcTama nocnoBozctsa. [Ipema un. 1002 ABGB: Der Vertrag, wodurch jemand
ein ihm aufgetragenes Geschdft im Nahmen des Anderen zur Besorgung iibernimmt, heif3t
Bevollmdchtigungsvertrag (YroBop o omyHOMohaBamy 30BE CE OHaj YTOBOP KOjUM ce€ KO
NpUMa HAJOXKEHOI My MOCJIa J]a I'a y UMe JIpyrora CBpLIN).

33 ALR u CC nynomolije u Hanor ynorpe6spaBajy kao cHHOHEME, 10K uX ABGB
cnaja y jenas mojam Bevollmdchtigungsvertrag — yroBop o omyHoMohaBamy.
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M3jaBHO 3aCTYITHUK (ITyHOMONHHK) CTOjH BOJbA 3aCTYIAHOT (BIIACTOAABIIA)
[Coing 1989, 456]. Y yroBopy Koju CKJama 3acTylIHUK YTOBOPHOM CTpa-
HOM C€ cMaTpa 3acTylaHu (BiIacTomasal). 3aCTYITHUK MMa CBOjCTBO Ivlac-
HuKka jep Tpehem muiy mpeHocu Bosby 3actymanor (Doerner 2018, 37).
Ortyna je CaBumHjeBa Teopuja 100MIa Ha3UB ,,TeOpHja Tocrogapa mocua‘
(Geschidftsherrentheorie). CaBumujeBa Teopuja HUje Ouia mpuxsaheHa
Mely mangexktuctuMa. Bnanmajyha Teopuja kojy cy oHr 3actymanu Ounia je
,,TeopHja mpencraBibama’ (Reprdsentationstheorie) 10 K0jOj 3aCTYITHUK,
MaKo MPaBHHU [10CA0 NMpery3uMa y UME 3acTYyIIaHOI, U3jaBJbyje CBOjy BOJbY
(Coing 1989, 457). Ta Teopuja je mmpoko npuxBaheHa y caBpeMeHOj 10K-
TPHHHU KOja y HETOCPEAHOM 3acTylamy BUAM 3aMEHY BOJBE 3aCTYIAaHOT
BoJbOM 3actymHHKa (Lobrano, Onida 2016, 9). Tpehy Teopujy koja mupu
NPETXOAHE JBe 3acTyna MuTajc, mpemMa ydjeM ce MHUILUbCHY MpaBHH IO-
cao ca TpehuM nuIeM ckiana 3ajeAHHYKUM JeJIOBalkeM 3aCTYNaHoT U 3a-
crymauka (Mitteis [1885] 1962, 110). [pyrum peunma, BoJba 3aCTyIIaHOT
ydecTByje y GopMupamy BoJbE 3aCTYIHHKA KOja Ce€, IPUJIMKOM CKJIAama
npaBHOT nocia, cpehe ca BOJbOM Apyre YTOBOPHE CTpaHe.

3axBasbyjyhim HaydHUM pacmpaBaMa O 3acTylamy Koje Cy Tpajane
TokoM 19. Beka pa3BHO ce camocTanaH mojam myHoMmohja (Vollmacht).
Hajseha 3acmyra mpunmcyje ce HemadkoMm npaBHuKY Jlabanmy (Laband),
KOJHU MCTHYE Jla Cy omyHoMohaBame M YroBOp O HAJIOTy JiBa OJ[BOjCHA
npaBHa MOCa KOja MMajy pa3InunuTe NPETIOCTaBKe, CAAPKUHY U MpaBHE
nocnenuue. CBojy Te3y o omyHOMoOhaBamy Kao CaMOCTajJIHOM IPaBHOM
nociy Jlabana pasBuja Ha TeMesby OIIITEr HEMAYKOT TProBavyKOT' 3aKO-
Huka (Allgemeinen Deutschen Handelsgesetzbuchs — ADHGB) u3 1861.
rogure.>* OH 3aCcTyIa cTaB Ja Ce CBaKO IyHOMOhje, a He caMO IOCIIOBHO
MmyHOMoNhje, 3aCHMBa Ha CaMOCTaJIHOM IIPABHOM IIOCITY KOjU C€ pa3jiMKyje
Ol OCHOBHOT TpaBHOT mociia — yroBopa o Hanmory (Doerner 2018, 47).
BberoBo yueme uMano je nanekocexHe Mocienuie jep je mnpuxBaheHo
HE caMo y HemadkoM [ 'paljaHckoMm 3akoHHKY Beh M y Apyrum mpaBuma.>
YTumaj Tor yuema IpUMETaH je U y CPIICKOM IIpaBy jep ce y 3aKkoHy O

>4 Hcropuja noHomema Omnmmrer HEMavyKoOT TProBayKor 3akoHUKa u3 1861. rogune
HpHKasyje UCTOPHjy Mpojopa Ujeje ocaMocTabiBama IyHoMohja 011 OCHOBHOT IPaBHOT
nocia ckiombeHor usMehy Biactonasua u nmyHomohnuka. MMmysic 3a ocamocTabiBame
HOCIOBHOT ITyHOMohja (TIPOKype) 0l OCHOBHOT HPABHOT MOCIA 3aKibydeHor usMehy Bia-
crozaBua (MPUHIKIIATIA) U IPOKYPUCTE MOTEKAO je O MPEICTABHUKA TPrOBauYKHX IPagoBa
Ha ceBepy Hemauke. OHM Cy 3aXTeBald HECMETaH Pa3Boj TPrOBHHE KOjH j€ HE3aMHUCIIHB
6e3 3amrTuTe Tpehux JnIa Koja CKiamajy mocao ¢ IMPOKYPUCTOM. 3aXTeBH IpeJCTaBHUKA
TProBavyKMX rpajoBa Jia Ce yCTAHOBM IIOCIOBHO IyHOMONje 4Mja je caapKUHA 3aKOHCKH
yTBpheHa M Kojy BiacTojaBall HE MOXE Jia Cy3U Ca YCIIEXOM Cy MHKOPIIOPUCAHH y TOM
3akoHUKy. [locnenuia pasgBajama YHYTpallber OJHOCA MPOKYPUCTE U BIIACTOAABLA U
CHOJBAIIELET OJJHOCA y KOjeM ydecTByje Tpehe Juie Ouio je u3aBajame MPOKype y camo-
CTaJIaH MPaBHM 0CA0 KOjU C€ Pa3iIUKyje O OCHOBHOT IpaBHOT mocia (Hajuernhe yroBopa
0 HaJIOTy WU yroBopa o pany). Bugeru Doerner 2018, 45.

35 Bunern un. 167 u 168 BGB.
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OOJIUTalMOHNM OJTHOCHMA HEMOCPEIHO 3acTymame (M y OKBUPY Hbera
nyHoMohje) peryiuiie oBOjeHO O yroBopa O Hajory.®

6. BAKJbYYAK

3abpana yroBapama OJHOCHO CTHIIA-a 3a APYror HacTajga je y
PUMCKOM CTapoM IMBHIJIHOM TIpaBy, allkl je Y MPOMEHEHUM JPYIITBEHO-
E€KOHOMCKHM OKOJIHOCTHMa Iouena Jia ciabu. PUMCKM KOH3epBaTHBHU
IyX clipedaBao je Ja Ta 3abpana ¢opmanHo Oyae yKuHYyTa, 300T yera
je oHa 3anpxkaHa M y JyctuHHjaHOBO] Koaudukanuju. tbeHo Baxeme ce
MPOCTUPATIO HA TOCIOBE CTApOr IMBIUIHOT TpaBa, Off KOjUX je y moda
JyctuHMjaHa octana camo cTumynamnuja. Bexuku 6poj ¢pparmenara roBo-
pH y IPUIIOT TOME J1a j€ PUMCKO MIPaBO MO3HABAJIO HEMIOCPEAHO 3aCTyambe
W J1a c€ OHO MPETEKHO jaBJbajio y BE3H ca MOCIOBUMA MPETOPCKOT MPaBa.
Knacnunu npaBHUIM CY, KOMEHTApHUIIyhH MPETOPOB €IUKT, CMaTpaIn J1a
oapeheHe akTe MOXe J1a Mpeay3Me jeJHO JIMIE, a J1a MPaBHE MOCIEANIE
HENOCPEIHO HACTajy 3a APYTo JHIE KOje CTHYe MpaBO Ha onrosapajyhe
nporecHo cpenactBo. OcuM MoryhHOCTH M3BpIIEH-a MaTepHjaHUX aKara
3a Jpyror (IpuMame HCIUIare, 3aXTeBalbe YCTAaHOBJbECHA IMPEeKapHjyMa,
U3BpIICHE HyHIMjalMje ¥ NpoXHOUIMje), IpaBHU MOCIOBU MPETOPCKOT
npaBa Takohe cy MorM OMTH Tpery3eTH MOCpencTBOM Apyror. V3Bopu
cBeoue Aa je Omno moryhe mpemy3umaru 3a Ipyror W jeAHOCTpaHE Io-
CJIOBE [MMEHOBamE WHCTUTOPA, JaBame Hamora (issum) poOy, 3aXTeBame
npkaBuHE nodapa (bonorum possessio)] u IBOCTpaHE MOCTOBE (ITAKTOBE
receptum nautarum W constitutum debiti). Hemocpenno 3actyname Omio
je moryhe u y yroBopuma o Kymnonpoaaju. [Ipetop je monespuBao TyxOy
U3 pasjora KOpucHocTH (actio utilis) y KOpPUCT WM MPOTHB Tocronapa
Ka/la je yroBOp O KYyIOIPOJaju CKIONHO HEroB Mpokypatop. [Ipemaa je
IIUBIJTHO TIPABO 3a0pamUBaj0 CTUIAE 3a JPYTOT, Ba)KHE YCTAHOBE IIH-
BUJTHOT TIpaBa Takohe cy Morie OWTH CTedeHe ImyTeM 3acTymHuka. J(u-
recra cajpe 3aHUMJbUBY Ka3yHCTHKYy KOja ce THYE CTHIAmha JpPKaBU-
He 3a apyror. Mako ce y HajBehem Opojy ciiydajeBa pajuiio O CTUIAbY
JpXXKaBHHE MMOCPENCTBOM NPOKypaTopa, u3miena Aa je Beh y KiacuuHoM
IpaBy CBaKO CIO0O0IHO JIMIE MOIJIO JIa CTeKHE Ap>KaBHHY 3a aApyror. I1po-
KypaTop je y KIaCHYHOM IIpaBy MOTao Ja CTHYE 3a TOCHOAapa U CBOjUHY
Ha CTBapHUMa 3a YHjH MPEHOC je Omia moBoJbHA Tpamuija. O cTBapHUX
npasa Ha Tyl)oj cTBapu XUNOTEKa je Takoe Mora OMTH YCTaHOBJbEHA TIO-
cpeacTBoM Mpokyparopa. [loMeHyTH ciy4ajeBr ykasyjy Ha TO 11 je pUM-
CKO KJIAaCH4YHO MpPaBoO, yNpKOC GopManHuM 3abpaHama, omoryhasano He-
HoCpe/iHo 3acTyname. M3ocTaHak HberoBor HauelrHoT ypehema npumnucyje
Ce PUMCKOM IIOCJIIOBUYHOM KOH3EpPBATHBHU3MY KOjH j€ CIPEYaBa0 W3pHIH-

36y 300 ce nynomohje ypehyje y wi. 89-94, a yrosop o Hamory y 4. 749-770.
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TO YKHJAaKhe APEBHUX MPABWIA M Y CUTYaIlUjH y KOjoj Cy OHA M3TyOmia
NPaKTUYHY ONPABIAHOCT.

VY caBpeMeHOM IpaBy BOJFHO 3aCTyNamE C€ TeMeJbU Ha oBlamhemy
3a 3actyname (TyHoMohjy) Koje 3acTymaHu (BJIacTomaBall) MpaBHUM TI0O-
CJIOM Jaje 3acTyHmHHKY (ITyHOMONHHWKY) Na y EerOBO MME M 3a HhEroB
pauyH npexy3uma oapehene mpasne paame (wi. 89, ct. 1 300). Ycra-
HOBJbCH-C HaueJla HEMOCPEAHOT 3acTylama TEKOBHHA je MOJIEpHE Hayke.
3HauajaH JONPUHOC JOKTPUHAPHOM YTEMEJbeHhYy HEMOCPEIHOT 3aCTyama
JaJli Cy NPHUIaJHULY HOBOBEKOBHE ILIKOJIE MPUPOJHOT MpaBa Ipouuje un
Bond, koju u3HOCE yueme 0 3acTyHamy Kao IO yuema O KOHTPAKTHMA.
Obojuna cmarpajy Aa je yroBop o Hajory (mandatum) TeMesb HeTocpe-
HOT 3acTynama. [IpaBHa Hayka je, 3anaxyhu ce 3a HemocpeIHo 3acTyname,
Jlaa JIETUTUMUTET OHOM IITO je mpakca Beh mpuxsarmma Oymyhu na je
HETIOCPeIHO 3acTyname OmiIo mo3Hato oonvajHoMm npasy 17. Bexa. Hemno-
CPEIHO 3acTylame, MehyTUM, HHje MOMMAaHO Kao CaMOCTajJaH MHCTHUTYT
Beh kao aeo yuewma o yroBopy o Hajory. OTyna je y npBuM rpahanckum
koqudukanyjama 18. u 19. Beka HEMOCPEAHO 3acTymame OWII0 peryirca-
HO y YroBopy o Haiory. IIpencraBHuIM HeMavke HCTOPH]CKOIIPAaBHE KO-
Jie, a HAPOYMTHO NMAHJAEKTUCTH, aHAIN3UPAjy aHTHYKO PUMCKO PaBo y Ha-
MEpH Ja CTBOPE CHCTEM ,,JaHAIIHET PUMCKOT paBa’. Y CBOjuUM Oorarum
Y MUHYLIMO3HMM aHajJu3aMa PUMCKHX M3BOpa OHM pa3Marpajy MoryhHoct
HETIOCPEeIHOT 3acTynama y puMckoM mpaBy. C mzyserkom CaBumuja U
Murajca, JOMUHAHTaH CTaB OApUYe MOTYNHOCT HEMOCPENHOT 3acCTyHama
MOCJIOBHO CNIOCOOHWX sui juris nuua. CaBpeMeHa HayKa OCTaje BEpHa
BlafajyheM MaHIEKTUCTHYKOM MHIUBCHY Ja PUMCKOM MpaBy, 3a pas-
JUKY Ol CaBPEMEHOr IIpaBa, HHjE€ CBOjCTBCHO HEMOCPENHO 3acTyIame.
3axBasbyjyhn packoOIIHO] paclpaBH HaHAECKTUCTa O MOTYNHOCTH HemHo-
CpeImHoT 3acTymnama CTBOpeH je mojam myHomohja (Vollmacht) m oH je
0CaMOCTaJbeH Ol YyroBOopa O Hauory. ¥ ToM cMuciy ce uctude Jlabaun,
KOjH je yKazao Ha TO Jia je omyHOMohaBame HEOMXOIHO OCaMOCTAaJHUTH
0]l OCHOBHOT' IIpaBHOT mocina. beroBo cxBarame yCBOjeHO je y Hemad-
koM ['paljaHCKOM 3aKOHMKY, a IOTOM M y APYT'MM 3aKOHCKHM TEKCTOBHMA
KOjuMa MPHIIAAa U CPIICKU 3aKOH O OOJIMIallMOHUM OHOCHMA.
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JETEPMUHAHTE ETUYKHNX SZEEPEH)A I[TPABHUKA
Y CPBUIN

Hcnumusarwe emuuxux ygepera caoaurbux u 6yoyhux uianosa adgoxamcke
npoghecuje npedcmasba 6ANCAH KOPAK KA A0eK8AMHOM 0eUHUCARY U PA3YMesary
Gaxmopa xoju ymuuy Ha RUX080 gopmuparse u npomery. Y paoy je npedcmagmena
AHANU3A eMUYKUX YBeperbd pasiudumux kamezopuja npasiuka y Cpouju, kopuuheroem
Gaxmopcke ananuse (aHanuze 1AGHUX KOMROHEHMU) HA Y30pKy 00 325 ucnumanuka,
aodeokama, a0BOKAMCKUX NPUNPAGHUKA U CIMYOeHAma. AHAIU3Upan je ymuyaj coyuo—
demozpagckux yuHunaya (Noa, cmapocm, nosuyuja u OyHCuHa paoHoe cmasxca) Ha
emuuka yseperva. IIpedcmasmene cy obnacmu u npasuia nonauwarsa ypehena Kooex-
coM y 00HOCY Ha Koje nocmoju Hajeelia necaznachocm uzmeljy yeepera u nponucanux
npasuna nonawarsa. Hajeaxcnuju nanasu yxkasyjy oa cmapocm u paoHo uckycmeo
UCNUMAHUKA OUPEKMHO YMU4y HA NOOUIMPABARE FUXOBUX eMUUKUX YEeperbd Kaod
cy y numarsy oopehenu munogu Heemuukux nOHAuarsd.

Kipyune peun: Ilpogecuonanna emuka. — Yeeperoa. — Aosoxamcku npunpagnuyu. —
Aosoxamu. — Daxmopcka ananusa.

1. YBOJI

ETndka onroBopHOCT agBOKaTa M aJBOKATCKUX IPUIIPABHUAKA (npu-
npagHuyu) Kao BAXHUX YYECHHKA MPAaBOCYIHOT CHCTEMa, IMPOU3IIA3U

UcrpakuBau bBankaHckor neHTpa 3a peryiaatopHy pedopMy U CTYIEHT
JIOKTOPCKHX aKaJeMcKux cTynuja Ha IlpaBHoM dakyntery YHuBep3urera y beorpany,
miljansavicbg@gmail.com.

3axBasbyjeM ydecHUIIMMA ceMUHapa CPIICKOT yApYKeHha 32 EKOHOMCKY aHaJIH3y
IpaBa ¥ WIAHOBMMA yApYyXKeHha Ha KOPHCHHM KOMEHTapuMa U cyrectujama. HapaBHo,
OITOBOPHOCT 3a IPeoCTae IPelike WIN 3a N3HEeTe BPEIHOCHE CY[JOBE CHOCH HCKJbYYHBO
ayTop pana.
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U3 YHILCHHUIIEC J]a CBOJUM MPO(PECHOHATHUM JIEIOBAKHEM JTHUPEKTHO yTHU-
4y Ha BIIQJIaBUHY IIpaBa y jeqHOj 3eMJpH. Takole, mocTymame aaBokara
OWTHO yTHYE Ha HHWBO IMOBEPEHA IPYIITBA MpeMa NpodecHju U CaMUM
agBokatuMma. HecmopHo je mocrojame ,,paznuke y mohu* m3mely an-
BOKara W KiMjeHarta. Pasmuke, usMel)y ocrajior, HOTHYY M3 acUMETpuje
nH(opManmja ¥ 3Hamkba HEOITXOMHHUX 32 OCTBAPCHLE | 3aIITHTY onpeheHnx
npaBa KIMjeHTa. Y3 To, Moryhe je mocrojame areHIujcKor mpooiemMa, o-
HOCHO MOpAJIHOT Xa3apja, Ha IpUMep, y CUTyallljaMa y KOjuMa KJIHjeHT
HeMa MOTyhHOCT Ja ca3Ha Ja JIM je Of CTpaHe aJBoKaTa, WIIM MPHUIIPaB-
HUKA, YIOKEH JIOBOJbAH HATMOP MPUIIMKOM 3alTHTE HETOBHUX TpaBa M MH-
Tepeca. Y mpodecrujamMa Koje KapaKTepHIlle OBaKBa aCUMETpHja MOCTOjH
M3pazuTa MOTYhHOCT na cinabwjoj cTpaHd Oyme MpOy3pOKOBaHA INTETA,
Kao mocieauia nHpopMalrone Hecpasmepe u ,,pa3iuke y Mohu* (Buaetu
nocebno Koocher, Keith-Spiegel 2016; Pope, Vasquez 2007).

Etnukn ynuTHa yBepema M IOCTYNIM WIAHOBA aJBOKAaTCKe
npodecuje He HAHOCE IUTETY HCKJbY4MBO Tpehum nmuuma, Beh my
MOTY TPHETH U CaMH IOjeJMHIIN KOjU HMCIOJhaBajy TaKkBa yBepemwa, OJl-
HOCHO YMHE TaKBe MOCTyNKe. Ha mpuMmep, y ONTYXHUIM HOXHETO] OX
cTpane JlucuuruimHCKOr Tykuoua AnBokarcke komope beorpana, 30or
NpYjaBbEHUX HABOJHHUX TPOLECHUX OICTPYKIHja y TMOCTYNKY KOjU C€
BONIMO TIpel ATSHIMjOM 32 PECTHUTYIHjy, HaBEJEHO je N1a je aaBOKar:
) Bulle Haspama Oe3 3aKOHCKO2 OCHO8A AzeHyuju nocmasmao 3axme-
6e 3a NpusHaBarbem C80jcmea cmpauke... me 3axmese 3a pasiedarbe u
@omoronuparse cnuca, Kako y ume c0jux Kiujenamd, mako u y ceoje
JUYHO UMe, 0a Ou, HaKoH oobauaja ycied Henocmojarba NpasHoe u-
mepeca, u3jagmusao dxcanbe Ha oonyke oerauiheHux opeana, na 4ax u
Kaoa ¢opmanna o0nyKa Huje nocmojaid, NOOHOCUO HEOCHOBAHE KPUBUYHE
npujase npomug nocmynajyhee cagemuuxa, 310ynomped.aeao npoyecHa
oénawhera 3akona o onwimem ynpagHom nOCMynKy Kaxko Ou ceecho on-
cmpyucao ecope Hageoene NOCMYNKe... NPU YeMy je ONMydHCeHU a080Kam
NOCHYNAO CBECHO, jep je 3HAO UMY MOpAo 3HAMU 0d HA 20pe ONUCAHU
Hawun Kpuiu 00pedde 3axona o aosokamypu, Cmamyma Aosoxamcke Ko-
mope Cpbuje u Kooekca npoghecuonanne emuxe adgokama. ‘!

Y CpOuju no cama Hucy paljeHa HCTpakMBama YUjU je MPEAMET
npodecruonanHa eTuka y obmactu aaBokarype. Crtora, IoCToje OTpaHu-
yeHe HH(opMaIlije 0 eTHIKIM YBEpPEHhHMa U, Y KPajIbeM CITy4ajy, IOCTy-
namy cajammux U Oynyhux wiaHoBa agBokarcke npodecuje. Mehytum,
EeMITHPHjCKa UCTPaKnBama crpoBeneHa y Cpouju u peruony, omoryhasajy
NpHUKa3 JAPYIITBEHOT M MPO(ECHOHAIHOT acleKTa aJBOKAaTCKe Ipakce y
Cp6uju.2

' Onryxnnna JIMCHHIUIMHCKOT Ty)HoLa AIBOKaTcke komope beorpaza 6poj

4/2015 on 22. cenrrem6pa 2015. roxune.

AnBoKaTypa npezcTaBiba npodecHjy ca BUCOKHM Oapujepama yaacky. JlerasbHa
aHanm3a Oapujepa ynacKy y aJBokarcky mpodecujy mara je y Cabrillo, Fitzpatrick 2018,
155-186. Ayrtopu Taxohe mpyxkajy KOMIIapaTHBHM TIPHKa3 aJBOKAaTCKe mpodecuje y
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Bykosuh (2019, 103-113) maje yBua y pas3idke y MaTepujaTHOM
noJoXxajy aaBokara y CpOuju, y 3a10BOJCTBY IIOCTIOM Ka0 U Y CTaBOBHMA
o Ansokarckoj komopu Cpbuje (AKC). CxonHo Hana3uMa, aJBOKAaTH Cy
PEeNaTUBHO 3a/I0BOJGHM IIOCIIOM ajld MCKasyjy M3pa3uTO HE3aI0BOJHCTBO
copam cTama y npasocyly, cnpoBeaeHuX pedopMH, Kao U CIpam yriena
U CTaTyca ajiBoKaTa y IPYIITBY M y OAHOCY Ha Jpyre npodecuje.’ Hanasu
yKa3yjy W J1a MOCTOjH HU3aK HUBO MOBEpEHAa aJBOKAaTa y MHCTUTYLHUjE Y
CpObuju anu u Heyjennaden ogHoc npema AKC. Csera 38% ucnurtanuka
cmarpa na AKC nobpo OpaHu mHTepece CBOjUX WIaHOBA, JOK Yak JIBE
TpehrHe cMaTpa Jla BUIIE CIIy’KH WHTEPECHMa YTHLAJHUX aJBOKaTa HEro
00MYHUX YIaHOBA. 3aHMMJBUBO je ucTahu U a aABOKaTCKU NPUIPABHULIU
UCKa3yjy peslaTHBHO Mamu HUBO noBepema y AKC y ogHocy Ha ncnura-
Huke anBokare (Bykxosuh 2019, 111-113).

Mpaxkosuuh u Bykosuh (2019, 75-105) yka3yjy Ha HE3a0BOJECTBO
OpHUIagHAKa MpaBHUYKE mpodecuje’ pagoM NpaBOCYTHHX OpraHa H
crpoBeZicHUM pedopmama, Te YTBphyjy MOCTOjamke ,,yHyTpallbe  Kpu3e
MOBEpema y CpIICKo mpaBocyhe. CxoqHO Hana3uMa, KaTeropuja ajBokara
y CpOuju ncka3syje HajBehn HUBO HEMIOBEPEHa Y MPABOCYIHE HHCTUTYILIH]E

pa3IMYUTHM jypUCIUKIjaMa. bapujepe ynacKky cTBapajy orpaHnvera Ha CTpaHU HOHYyIe
aJIBOKaTCKUX yciyra, ITo goBoau a0 yBehama nene yciayra. OBe Gapujepe HHCY HYXHO
HCKJbYUHBO IIpaBHe Ipupoxe Beh Mory 6utn u ekoHoMcke npupone. Ha nmpumep, 3a ymuc
y VIMeHuK ajiBOKaTa NpeBHNEHO je Ja KaHIUIAaTH U3 peAa aJBOKATCKUX IIPUIIPABHUKA
mnahajy m3noc ox 500 EUR nmok ocranu xanauzaatu ruiahajy ussoc ox 4.000 EUR. ¥V
Omrynu o MepwiInMa M KpUTEpHjyMHMa 3a JSIUMUYHO ociobal)ame TpOIIKOBa ymmca
y MMeHnk anBokara KaHAMIATa U3 PeAa aIBOKATCKHUX MpuIpaBHUKa on 18 maja 2016.
rofIMHE IMPOIKUCAHO je Ja KaHIWJAT KOjU MOAHOCH 3axTeB 3a ymuc y MMeHuKk aaBokara
U3 pela aJBOKAaTCKHUX IPHIIPAaBHHKA Moke OuTn ocimobohen mrahama TpomikoBa ymmca
KOju je ommykoM AnBokarcke komope Cpbuje Op. 476—4-2014 ox 22. jyna 2014. ronune
yrBphen y uznocy on 3.500,00 EUR, ykonuko je 6uo ynucad y MMEHHK aIBOKaTCKUX
NPHUIPABHUKA y Tpajamby O/ HajMame ABE TOJMHE, YKOJIUKO 3aXTeB MOJHOCH HajKaCHHjE
Y POKY OZ jeZHE TOAMHE IO MPECTaHKy MPUIIPABHUYKE BEKOE, YKOIUKO je M3MHUPHO CBE
nocresne obaBese mpema aJBOKaTCKoj KOMOPH y K0joj je 00aBjbao NMPUIPABHUUKY BEkKOY
U YKOJIMKO 32 BpEeMe Tpajara BexOe, Ka0 M HaKOH MpeCcTaHKa CTaTyca aJBOKATCKOT MpH-
MpaBHUKA, HUje 3aCHOBAO DPAJHU OJHOC. 3a MpHUKa3 PasIHMYUTUX NpaBHUX Oapujepa y
aJIBOKaTcKoj mpodecuju, Ha mpuMmep, npodieMaTvke npaBHe (OpMe MPUIMKOM HHKOP-
HOpHparba, ylacka Ha TPKIIUTE BEIMKUX HHOCTPAaHUX aJJBOKATCKHX KaHIIenapuja, oTriopa
L.IPEHOCY" ZieTla aJBOKATCKUX yCiIyra Ha jaBHe Oenexnuke Bunetu Vukovié, Dabeti¢, Fo-
ri¢, mpuxsaheHo 3a 00jaBbHBaHE.

3 Hanasu taxohe ykasyjy na y CpOHjH MOCTOjH MaTepHjaHO PACIIOjaBaEbe aBo-

Kara, Te ga je moryhe mudepenuumparn mialje agBokare (M3 BEJIMKUX KaHIIENapHja) KOjH
NPETSKHO MpYXKajy yciyre noMaliiM M CTPaHUM MPaBHHM JIMIMMa WM aBOKAare KOju
Hajuenthe mpyxajy yciayre GH3HYKUM JIMIMA U Pajie y MambUM KaHIeIaprjama. AJBOKaTH
KOjH pajie y BEJIMKUM KaHIelapijamMa 1 IpyKajy yCIIyre BEIMKAM IIPUBPEIHUM CyOjeKTHMA
nmajy 6ospm Matepujaau craryc (Bykxosuh 2019, 106-109).

4V y30paK MCIHTaHHKA HHECY YK/bYUEHH CAMO TIPHIIATHUIN aIBOKATCKE Mpode-
cuje Beh, u3Mely ocranor, u cyauje, IpKaBHH TY>KHOLH, IPABHUIK y TPUBPEAU U IPYTH
YIAHOBH IpaBHUYKE Hpodecuje. 3a AeTalbaH MPUKa3 CTPYKTYpe HCHHUTAHHKA BHICTH
Mrakov¢i¢, Vukovi¢ 2019, 75-105.
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(Mrakov¢i¢, Vukovi¢ 2019, 87-88). Aytopu HCTHYY M TMOCTOjame pas-
JHMKa y CTaBOBMMa CXOAHO Hpodecuju. Hamme, agBokatu Cy, MpoceyHO
IJIeIaHO, 33/I0BOJBHU CBOJOM CTpY4YHOIINy Kao M LIEHOM M KBAJIUTETOM
NpYXEHHX YCIyra, JOK IPYr'H YIAHOBH NMpaBHHYKE HpodecHje UcKazyjy
Behu cremeH He3aJ0BOJBCTBA CIIPaM aJIBOKaTa, IpeMa IMpeJMETHAM I1apa-
metpuma (Mrakovci¢, Vukovi¢ 2019, 96).

HecmnopHo je na 6aBibeme npodecujoM y3 momToBame mpodecu-
OHAJHUX ETHYKUX Haveda oMoryhaBa CMamemhe TPaHCAKIIMOHHUX TPOII-
KOBa CBHX CTpaHa Koje cTtymajy y mehycobne omnoce (Perry et al. 2005,
3), Ha mpumMep, m3mel)y agBokaTa W KiMjeHara, Cyauja, JpKaBHUX CITYXK-
OeHMKa M Jpyrux ajBokara. [JJaBHO MCTPaXMBA4YKO IHTAmE OBOT paja
CTOTa M jecTe — KakBa Cy NpodecuoHanHa eTHYKa yBepemha PasInuuTHX
Karteropuja npaBHuka y CpOuju mpeMa HeeTHUYKUM NpodecroHaIHUM TO-
CTyMIMMa ¥ KOju (JaKTOpH MOTY yTHUIIATH Ha Ta yBepema?® OBakaB mpej-
MET MCTPaXHBamka y BEJIMKOj MEPH OTEXKaBa JI0Ja3aK 10 BEPOIOCTOjHHUX
nHpopManmja, 300T TOTEHIHjaTHOT OTIOpa HWCIOUTAHHWKA, CTOTa je
UCTPaXMBAkhe¢ OTPAaHWYCHO HA HMCIHTHBAIE YBEPEHA O XHIOTCTHYKUM
MOCTYIIMMAa, T€ Ha OOMjare U aHajdu3y Cyla UCIUTAaHUKa y KOjo] MEpU
cMmarpajy na je oapehena Bpcra noHamama (He)etuuka. Ha taj HauwH, He
UCTIHTYjyhU TUPEKTHO MOHAIIaka 1 yMambyjyhu BepoBaTHONY JPYIITBEHO
MOXEJLHUX OJIFOBOpA, IHJb je YTBphHBamke KakBa Cy YBepema CTyleHara
npaBa, MPUIPaBHAKA U aJBOKaTa O MOCTOjehMM eTHYKUM CMEpHHIAMa M
MpaBWIINMa U TTOCPEAHO Mo0ujamke nHpopMairja 1a U OM ce UCITUTAHH-
M MOKZA JIaKIIe YIYCTHIN Y TaKBO MOHAIIAE, YKOJIUKO CMaTpajy Aa He
MOCTOje HUKAaKBe €THYKe mpenpeke. McroBpemeHo, Moryhe je mocpeaHo
u3Boheme 3aKkibyyaka U O MHPOPMUCAHOCTH WCIHTAHUKA O HAaBEICHUM
€THYKHM CMepHUIama.®

Pan je ctpykrypupan Ha cnenehn HauuH. Y HACTaBKy je MpencTaB-
JbeH 3Hauaj Komekca mpodecnonanHe ernke anBokara. Y Tpehem pnemy
JIaT je Tpenien JTUTEePaType W Pa3NUuUTHX METOJONOIIKUX MpHCTyna. Y

5> TepMuH ,,PaBHALN® Y KOHTEKCTY OBOT paja kopumhieH je ka0 KPOBHH TEPMHUH

3a KaTeropuje CTyIAcHAaTa MpaBa OJHOCHO MOTCHIHWjaTHUX Oymyhux uiaHOBa aJBOKATCKE
npodecuje, IPUIPABHAKA U CAMUX aJ[BOKATa.

®  PasymHO je oueKHMBATH Ja OM YIHTHHK KOjUM OH GHJIa MepeHa HaMepa IpeMa
HEeTHYKOM IOHAIlay NpaBHHUKA J0Beo 10 Beher Opoja IpyLITBEHO IMOXKEJBHUX OArOBOpa
(social desirability bias) y omHOCY Ha YITUTHUK KOjUM C€ UCIHUTYjy HCKJbYUHUBO YBEpECHa
HCIIUTaHMUKA. 3a BUILE O MPoOJieMy JIPYIITBEHO MOXEJHHHX OJIrOBOpA y YNUTHUIUMA Ca
OoCeTJbUBHM IpenMeroM Buaetu nocebHo Yanr m Monpo (Chung, Monroe, 2003, 291—
302) u Yapnc u darano (Charles, Dattalo 2018, 587-599). Pesynratu nobujeHn MepemeM
yBepemha WHAWKATUBHHU Cy M Kaja je y NMHUTalky Hamepa OIHOCHO Y KPajleM CIydajy
HOHAIIAE, HAKO HAaBE/ICHE KaTeropyje HUCY MepeHe MHCTPYMEHTOM. MHOTa HCTpaXHUBakba
Cy ToKa3aja jacHy Be3y u3Mel)y yBepema U IOHallama, ca BPJIO PETKHM OJCTYIameM. 3a
BUILIE O YCKJIQJIMBOCTH yBEpema M IOHAIllamkha BHUAETH I0CEOHO HCTpaxuBame lloym u
capanuuka (Pope, ef al. 1987, 993-1006). 3a Bume o nmpodieMrMa KOjH MOTY HOjaBHTH
y HCTpakKMBambHMa Ca OCETJPMBOM TEMAaTHMKOM M TEXHHMKaMa 3a PEIIaBamke IPEIMETHHX
npobnema Bunetu nmocedHo Mexk Humn (McNeely, 2012, 377-396).
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YETBPTOM JIeTy NpHKa3aHE Cy OCHOBHE KapaKTEPUCTHUKE Y30pKa HCIIH-
TaHUKa W Kilacuukanuje Bapujabmu. Y meToM Oeny Oar je mperien
Haj3Ha4YajHUjUX pe3yaTara UcTpakuBama. Clene 3aKibydak U IMPErnopyke.

2. BHAYAJ KOAEKCA TTPO®ECHMOHAJIHE ETUKE AZIBOKATA

ETnuka yBepema u moHamame Koje Moke y Behoj Wim Mam0oj Mepu
OJICTYNaTH O] HHUX, GOPMUPAHU CYy W MYTEM YTHIAja PAa3TUUUTHX er-
30T€HHX MO3UTHBHUX W HETaTUBHHX MojcTHLAja. Ha mpumep, To mMory
OWTH TOICTHLAJU KOje TMOjeqUHIly NpyXajy oxpeheHe HMHCTUTyLHjE Y
jennoj 3emspn. Umajyhu y Buny ,,pasnuke y Mohu* u 3Ha4aj came mpo-
¢ecuje, xomudukoBame MPOHECHOHATHO—STHYKUX TpaBHUia Yy ajBOKa-
TYpH HEOITXOIHO j€ pajayl NMPEeBEHIHje HEeXKEeJbEHUX MCXOJa U TOHAIIAbA.
KomndukoBame ce octBapyje aeuHUCAHEM U MPOITMCUBAHEM KEJHEHOT
MOHAIamka, CaHKIMja, HAYMHA KUXOBOT M3BPIICHA W CTBAPAmHEM Tella
YHja je yliora KOHTPOJIa U KaKibaBame MOoHalllamba Koja MpeAcTaBibajy Ho-
Bpeny npomnucanux npasuia. Ca apyre crpaHe, HeaeKBaTHO (pOpPMUpPaH
KOZIEKC, MOXKE J]a MHTEH3MBUpA JUCTOP3Hje Y BE3W yCaIIAlIeHOCTH IpO-
HHca, yBepema U MOHAIIAbA.

VYV Cpo6uju, Komeke npodecronanne eruke aaBokara (Kodexc),’
TpecTaBjba IMOJIA3HY OCHOBY 3a neduHmcame MpodecHoHaITHO—eTHY-
KuXx obaBe3a MPHIMKOM OaBibema anBokarypoMm. Crora, Komekc Takohe
MpeACTaBJba U MOJIa3Hy OCHOBY 3a Je(HUHHUCAHmE MOCTyNaKa y OAHOCY Ha
KOj€ Cy Y OKBUPY OBOT pajia HCTPaKMBAHA YBEPCHA UCITUTAHHUKA O CTeTIe-
Hy erndHoctr.® KomekcoM Cy peryinnucanu 0CHOBH MpodeCcHOHaTHE STHKE

7 Komexc npodecuonanue ernke axsokara, Cmyocbenu enacuux PC 27/2012.
ITponucu kojuma cy Taxkohje ypeheHu mpapa, obaBe3e M OITOBOPHOCTH MPHUIIPABHUKA U
ajiBoKara jecy, usMel)y ocranor u: 3akon o agBokatypu, Cayorcoenu enacnux PC 31/2011
u 24/2012 — omnyka YC, Craryt anBokarcke komope Cpbuje, Cmyorcoenu enachux PC
85/2011, 78/2012, 86/2013, Crarytn AnBokarckux komopa beorpana, Bojsonune, 3ajeqa-
pa, Kparyjesua, Huma, [Toxapesua, Yauka, llamnma, KocoBa 1 Metoxuje. HaBenenn aktu
Takohe MMajy 3Ha4YajHy NMPEBEHTHBHY ajlM H ,,ycMepyjyhy” ¢yHkimjy, nmajyhu y Bumy
Ia cy y muMa y Behoj mim mMamoj mepu Takohe neduHHCaHa HEXeJbeHa IMOHAIIAmbA U
nocneanyYHo U kasHe. 1 mopen HaBeneHor, Kojeke cBakako MpezicTaBiba HajMarbu 3ajei-
HHUYKH cajpiKaiall Kaja cy y IHTamy HpONKCaHa HElI03BOJbEHA TTOHAIIAkA MPUIIAHUKA
aZiBOKarcke mpodecHje, Te MpeAcTaBiba MPBH U Hajjadn (aKTop YTHIAja HA FHHXOBE
CTaBOBe.

8 Jenna on MOFth/IX noaesa, y 3aBUCHOCTU O] CaIp’KUHE KOJCKCA, jeCTe noaeciia

Ha acmHpanuoHe Konekce (Aspirational codes) n nucummuHcke koumekce (Disciplinary
codes). Y AcnupanMoHHM KOJEKCHMa ce He HaBOJe CTPHKTHA MpaBmila IOHaIlama, Beh
IpaBWiIa YMja je caJp)KUHA alCTPaKTHA U MOUIOKHA TyMademy, IITO IPECTaB/ba BHXOB
NpUMapHH HeJocTarak. JIMCIUIUIMHCKE KOJEKCe KapaKTepHIle KOHIM3HO M TaKCaTHBHO
HaBol)ele OKBHpa 3a MOCTYMamke NMPUIAIHUKA aJIBOKAaTCKe MpodecHje, Te MOTSHINjaTHIX
ka3Hu. HerocTarak oBakBor THIa KozieKca IpeAcTaBiba Moryha caryparnuja nmpaBuinMa Te
HeMoryhHoCT oGyxBaTarma CBUX KEJbEHUX MOHAIIamba. To 0CTaBsba MPOCTOPA 32 TyMa4eHe
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aJIBOKara M MPUITPABHUKA, lbUXOBE TIPaBHE U €THYKE 00aBe3e y OHOCY Ha
aJIBOKarcKy npoecujy OJJHOCHO MPABHY CTPYKY YOIIIITE U CBAKOT HEHOT
npunagauka mocedHo. M3melhy ocranor, mpomucane Cy W peryiaucaHe
obaBe3e y OIHOCY Ha KJIWjeHTe, CY/IOBE U JIpyTe JIp>KaBHE OpraHe, CynpoT-
HYy CTpaHy OJHOCHO OCTaji¢ YJIaHOBE aJIBOKarcke mpodecuje U KIUjeHTe
ca CyHpOTHHUM HHTepecoM, Te mpurpaBHuke. Komexcom cy nedunmca-
Ha MpaBHA M €THYKA Hauyella Y OKBUPY KOJHX Cy TMOjSAMHIM TYXXKHU Jia
00aBIbajy COTNICTBEHY NMpo(decroHallHy JeNaTHOCT. TakcaTWBHO Cy HaBeze-
Ha MpaBHJIa y BE3H Ca Pa3IMIMTUM acleKTUMa aJBOKaTcke npodecuje ox-
HOCHO TmipaBHe cTpyke. Koneke mponucyje u nertasHo ypehyje npodecuo-
HaJIHO-€THYKE TYKHOCTH aJBOKaTa y BE3H ca aJBOKaTCKOM TajHOM, HEJO-
MYIITEHAM CTHIAKkEM KIIWjeHaTa, UCTYMAKEM y jaBHOCTH, 3aCTyIambeM,
ypehemeM aJBOKaTcke KaHIenapuje, MeljyCOOHUM OIHOCHMA aaBOKATa,
OJTHOCOM aJIBOKATa W came aJBOKATCKe KOMOpE, NPXKaBHUX OpraHa, Mpu-
MpaBHUKA Ka0 U CYNPOTHE CTPaHKe.

CxofHO HaBeleHOM, Moryhe je MPeTIOCTaBUTH Ja Cy UCIYHCHH
IPEIyCIOBH KOjU C€ THYY perynaiuje npoeCHOHAIHE €THKE y aJIBOKa-
Typu y Cpbuju. Haume, Kogekc cam mo ceOu mma NpeBEHTUBHY YJOTY
Oynyhu na npensulja HeO3BObEHE BUI0BE MTPOGECHOHATHOT TIOHAIIAkA,
a Ha ocHOBY Komekca Takohe je moryhe u3paauTu nmporpam emykaiije Kao
nonatHy mepy npesernmje.’ V ciydajy na ce Komeke u y mwemy mporu-
caHa MpaBuJjia MOHAIIAKkA U HAYMHH pa3pellicha MOTCHIH]aTHUX STHYKHX
JUIIEMa TOKaXKy Hee(UKACHUM Kajia je y THUTamky aJeKBaTHO YCMEepaBame
Ka €THYKU MNPUXBATJbUBUM YBEPCIHMMA U MOCTyIIHHMA, TO MOXKE 6I/ITI/I
jenHo oxm Moryhux o0jalllmerma 32 CTAaBOBE M IOHAIIakha 4YIAHOBA aJlBO-
Karcke npodecuje.

3. IIPETJIE] JIMTEPATYPE

Pesynrarn uctpaxuBama 4Mju Cy MpeAMET yBepemha U MOHAIIAkE
YIAHOBA aJIBOKATCKe Mpodecrje, HUCY yjeaHauYeHU M0 NMUTamy (axTopa
KOjH YyTHUy Ha BHX0BO (OopMHpam-e U HcloJbaBame. Bepogocrojan je wc-
ka3 na Komexcn npodecrnoHanHe eTHKe ajBoKara y pa3HuyUuTHM JprKaBa-
Ma y BEJHMKOj MEpH OfIpakaBajy CIMYHE MpodecHoHaTHE MPHUHLUIE, 0e3
003upa Ha pasjuKe y MPaBHUM U OOPAa30BHUM CHCTEMHMA, Kao M JIpyre
pasnuke. Takohe, HEBE3aHO Ol PA3NMUUTOCTH TOjeAUHAYHUX oxapenada,
Yy OBHM aKTHMa Cy MpOIUCaHe U peryircaHe npodecroHanne odasese y

U Hee(HKacHe MCXOJe Kaja Cy y MUTamy pellctha 3a MOTCHIMjATHE eTHYKE JuieMe. 3a
netasbHUju yBUA Buaetu Nicolson 2005, 601-626. 1o cBojoj cTpykTypH, cpricku Komexc
npoQecHoHaHE eTHKE aJBOKaTa CIajia y JUCHHUILTMHCKE KOJEKCE.

® Kasme 3a noBpene Komekca Ommxe cy ypehene CraryTuma TMOjeTUHAYHUX
AJIBOKAaTCKHAX KOMOpa U OHE MOTY OWTH: ONIOMCHA, HOBUAHA Ka3HA WM Mepa Opucarma 3
HMMEHHKA a/[BOKAra.
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OJIHOCY Ha KJIMjeHTe, CYJJOBE U CyNpOTHY cTpaHy. Takohe je perynucano
NOCTOjame aJBOKAaTCKe TajHe, UCTYName Y JaBHOCTU M JIPYTH PeJIeBaHT-
HH MOJAJUTETH MPOodeCHOHATHOr MoHamama.'® Y HacTaBKy Cy MpHUKa-
3aHa MCTPaKMBamba KOja KOPHCTE Pa3IMUUTE METOHOJIOIIKE MPUCTYIIE H
U3JI0KEHH HajBaKHHMjU Hanasu. [Ipuka3zaHum paJoBU Cy pPEJIEBaHTHH 3a
OBO HCTpaxkuBame Oyayhu ma omoryhaBajy yBua y Qaxrtope Koju Cy on
3Ha4aja 3a HeeTHUYKa yBepema MpaBHUKA y IPyTHM 3eMJbaMa, 0e3 003upa
Ha MOTEHIIMjalIHe PAa3JIMKe Y KOHKPETHHM HOpMaMma.

[Tenep (Pepper 1999, 181-205) naBomu pasnore 3a oxpeheHe Bu-
JIOBE TIOHAIIamka aJBOKara. AyTop 3akjbydyje na ce, KOI CUTyaldja y
KOjuMa Tporrick oMoryhaBajy HeeTHYKO TOHAIame, cTBapa MoryhHocT
Jla aJBOKAT CBOje MOHAIlamke ONpaBaaBa npedairyjyhiun KpuBHUIly Ha kKeJbe
kinyjeHTa ¥ nponuce. Ca apyre cTpaHe, KIMjEHT je Yy MOTryhHOCTH na
CBOjy eJby 32 HEeTHUKUM MCXOIOM ONpaBaaBa cMarpajyhu na oaroBop-
HOCT JIEXKH Ha TIPONICHMA H aJIBOKATY.

AyTOpH KOjU KOPHCTE TPHUCTYN OUXCBHOPUCTHYKE CTHUKE MPHITHU-
KOM aHalln3e yBeperma WIaHOBa aJBOKaTCKe mpodecHje, 3aKibydyjy Aa je
eyKaryja HajaeIoTBOpHUjU HaunH npeseHIyje. [Ipeatuc (Prentice 2015,
35-85) HaBoAM HEEIYKOBAHOCT aJiBOKaTra 1o MUTamy AudepeHIujaiuje
CTUYKHUX MW HECTUYKHUX IIOHAIllalkba Kao TIJIaBHU pasjior 3a HECTHUYKO
MoHAIamke. AyTop UCTHYE Aa CY MOjEAMHIH IMOIJIONKHU XEYPHUCTHKaMa
W KOTHUTHBHO] MTUCOHAHIIH, ITO YTHYEC HA KOPEKIHjy BUXOBUX CTAaBOBA
TaKO J]a OTNPaB/IaBajy HEETHUYKE MOCTYIIKE.

VY eMOupHjcKUM HCTpaXHBabUMa, pa3MaTpaH je yTHLaj noxahama
[IpaBHOr akynTeTa Ha MPOMEHY CTENEHA MOPAIHOT pa3Boja CTyJACHATa,
yIimaBHOM Ha ocHOBY KonGeprose Teopuje MopanHor pasBoja (Kohlberg's
theory of moral development).!! Hana3u HuCy yjelHAYCHH U jelHA TPY-
ma ayTopa MCTHYE Jla TOCTOje CTaTHCTHYKM 3HAYajHe pasiuke umehy
yBepema CTyJIeHaTa MNpaBHUX (baKynTeTa U Jpyrux Qakyiarera, IOK
JIpyra rpyrma He yTBphyje 3Ha4ajHE pazmike (Daicoff 1996, 197-261).
Taxohe, Huje moTBpheHa xumote3a kojy je mocraBuna [lajkod (Daicoff
1996, 231) na he craBoBu agBOKara o ToMe ITa OM TpebaiIo ypaauTu y
onpeheHnM eTHYKH TUCKYTaOWIHUM cuTyarjama (should questionnaire)

10 Ha npumep, u Kozexc npodecronanue eruxe agokara y Mramuju (Code of
Conduct for Italian Lawyers approved by the National Bar Council durring the session of
January 31, 2014), u y Iosbckoj (Resolution no. 3/2014 of the Extraordinary Assemply of
Polish Attorneys at Law of November 22, 2014 regarding the Code of Ethics of Attorney
at Law) u y Hemaukoj (Rules of Professional Practice in Germany, Version of January 1,
2020) caapxe onpende 0 MOBEPIHUBOCTH U a/IBOKATCKO] TajHH.

"y oxBupy Teopuje mopammor passoja Jlopenca KomGepra (Lawrence Kohl-

berg) mpeTmocraBiba ce Aa MOpaJHM Pa3BOj MOjeAMHIA Mporpecupa Kpos mecT ¢asa,
KaKo II0jelMHAlLl CTapy. 3a Npenie]] Hajla3a U 3aKJbydaKa TeopHje, Kao U JeTajbaH Hpere]
JUTEepaType y OKBHpY KOj€ je MCIIUTHUBAH CTEIIEH MOPAJIHOT pa3Boja CTyAEHAaTa IpaBa Ha
pa3nuuMTHM roguHaMa noxahama Qakynrera, Bugaetu nocedno Daicoft 1996, 202-207.
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OUTH CTPOXKH Y OTHOCY Ha XMIOTETHYKO MOHamame (mTa Ou ypaauin
y HaBeJeHUM cuTyanujama — would questionnaire). byp6ank u [ly6od
(Burbank, Duboff 1974-1975, 66—117) HaBome na HE TOCTOjU 3HaYajHA
pasznuka n3mely Baxxeher Konekca eruke agBokara Ha noapydjy bocrona
U HUXOBUX yBEpema O €TUYHOCTH ofpeheHnx mocrynaka. Mcnuranum
JOHOCE 3aKJbyuke ad hoc, Te He MOCTOj! MPHHIIMIT PE30HOBamka Ha OCHO-
BY Kojer je oapeleHo moHamame eTHYHO y Behoj Uil Mamk0j MEepH, CXOJI-
HO CTaBOBMMa HCHHTaHWKa. /o MIeHTHYHOr Hanmasa jgonaze u Jlajkod
(Daicoff 1996, 197-261) u Ilepu u capanuuiu (Perry, et al. 2009, 470)
Koju Takohe HaBoze Aa (haKTOpW KOjU YTHUy Ha OMJIYKY aJlBOKara Koju
je CyodeH ca eTHYKOM IHIEMOM jecy »Kejba 3a momToBameM Konekca,
JKeJba 3a TOCIICIINBAKEM MHUIUBEHa 0 CeOM Kao MHIAMBUAYH M Kao dia-
Hy aJIBOKarcke mpodecuje, Kao U aBep3uja IpeMa pPHU3NKy Y KOHTEKCTY
n30eraBama HEMOBOJHHOT MCXO/1a TIO KIIHMjEHTa.

4. JECKPUITINIA UCTPAXKNBABA

Kana cy y nutamy agBoKaTy, IpUIIPaBHULIM U CTYACHTH IIpaBa y Pe-
nyonuuu Cpbuju, 10 caja HUje TOCTOjalo UCTPAKUBAE Y OKBUPY KOjer
Ou Owle uCcIMTaHe Pa3jIvKe y IbUXOBUM €THYKHM yBepemnuma. Ctora ce y
pazy He MoJa3n OJf MOCTaBJ/BEHUX XMUIIOTE3a, Beh je NCTpakuBame eKCILIO-
patuBHe nipupoje, Oynyhu aa je obnacT eTHKe Y aJBOKaTypu HEJAOBOJHHO
NOTKpETJbeHa MPETXOMHUM HanasuMa. To oHeMoryhaBa MoCTaBIbame XH-
MoTe3a Koje Cy yTeMeJbeHe WM moBe3ane ca Beh mocrojehom Teopujckom
OCHOBOM.

[Ipenmer paja KOH3EpPBAaTUBHO je OTpaHMYEH Ha yTBphUBame pas-
JMKa y €THYKUM yBepeHMMa NPAaBHHUKA y Pa3IMYUTUM CTETIEHHMa Ipo-
¢decronamHor pa3eoja. Crora, y HHCTpYMEHTY HUCY KopuiiheHa MHTamba
BE3aHa 3a WACHTU(HKAIM]y W BEIMYMHY MECTa y KOjeM HCHHTAHHIH
CTYIUpajy, CTaHyjy ¥ paje, HUTH NHTamka Koja JOAAaTHO NedUHHIIY Tpa-
Hy mpaBa KojoM ce OaBe. IIpeTnocTaBibeHO je Ja OW JOoJaBambe OBHX
Bapujadnu, TUPEKTHO YTHLAJI0 Ha ocehaj aHOHMMHOCTH MCIHMTAHHKA U
JIOJIATHO YMAWHIIO ofa3uB (response rate). Behu O0poj murama y ynuTHH-
Ky Takohe GM Morao J0oBeCTH 10 3aMopa ucrnuranuka (fatigue).'”> Crora
je aHanm3a orpaHd4eHa camo Ha o0jammaBajyhe IpOMEHIbUBE TUPEKTHO
MoBe3aHe ca nubeM paja. Jonarne objammaBajyhe mpomersprBe Moryhe
je xopucTtuTH y uayhoj utepauuju U Ha Taj HAYWH JATH JOAATHU JTOTIPH-
HOC pa3Marpamy OBE TEMe.

12" 3amop ucnmrannka (fatigue) BepomocTojHO je mpemynpeljen nmajylin y Bumy
Iy)KMHY YIHTHUKAa Kao W Ja HUje yTBpheHa TeHIEHNHja NMPaBOJMHUjCKOT OIroBapama
(straight line answers) IpUINKOM Bepu(HUKaLHje OATOBOPA.
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4.1. V3opaxk

HcTpaxxuBame je CIpoBeieHO Ka0 HEEKCIIEPUMEHTAITHO eKCILIOpa-
TUBHO KBaHTUTAaTUBHO MCTPAKUBAKE aHKETHOT THUIIA, Ca IUJbeM YTBphU-
Bama JIa JI¥ TI0JI, CTAPOCT, MO3UIIHja U AyKHHA PAIHOT CTaka UCITUTaHNUKa
yTHUY Ha Pa3JIuKe Y yBepemhUMa UCTIMTAHUKA.

VY30pak Cy YMHWJIM aJBOKAaTH M NPHUIPABHULMU KOju 00aBibajy Ie-
nmatHOCcT y CpOWju Kao M CTYy[AEHTH NpaBHUX (aKydaTeTa Ha TEPUTOPHjH
Cpbuje.'* Mako cy To, M0 CTPOTUM KPUTEPHjyMHUMA, XETEPOreHE KaTero-
pHje, UMaK cy y MHTamky KaTeropuje MpaBHUKA y Pa3IMYUTHM MEPUOIIM-
Ma M crerneHy npodecuoHanHor paspoja. Hanasu Ilepuja u capamHuka
(Perry et al. 2009, 471) yka3yjy nma cTapocT M NpPO(ECHOHATHO HCKY-
CTBO MOTY IIPEICTa/baTi Oapujepy 3a HECTHUKA yBEPCHa. YKIbYIHBABEM
CBE TPH KaTeropuje y ysopak, mopen ynopehusarma Miahux u crapujux
KaTeropuja ucnuranuka, omoryhero je nopeheme npasHuka kpos Bpeme
W KpO3 Pa3IMYUTH CTEreH NpodecuoHaIHOr pa3Boja.

Ha ocHoBy nozaraka MMeHHKa ajiBoKarcke komope beorpana, Boj-
BonmuHe, 3ajeuapa, Kparyjepma, Huma, Iloxapesna, Yauka u Illamma
(bopmupan je crimcak e—mail aapeca aaBokara.'* Crincak e—mail anpeca
IpUIpaBHUKA GOPMUPAH je Ha OCHOBY arperanyje nojaraka ca HHTEpHET
nopTaja aJBOKaTCKUX KaHIeNapuja y OKBHPY KOjUX Cy 3allOCJIeHH, JOK
je cmucak crynenara [IpaBHor ¢akynrera GpopMuUpaH Ha OCHOBY e—mail
azipeca 4JaHOBAa MHTEPHET MOpTasa mojepravo.net, n o0yxpara CTyICH-
te [IpaBHOr dakynrera YHusepsutera y beorpany, Humry, Kparyjesuy n
HoBom Canmy. @opMmupanu cnmcak agBOKara MpeAcTaBiba BEPOJOCTOJHY
anpoKCUMalWjy yKyIHe nomynanuje. MehyTum, Ha pesieBaHTHOCT CIIHU-
CKa yTHYe YMH-CHUIA Ja HHje MOoTryhe MpoBEepUTH BEPOAOCTOJHOCT OTHO-
CHO aXXypHOCT e—mail ampeca Mpey3eTux ca MHTEPHET MopTaia HaBexe-
HUX aIBOKaTCKUX koMmopa. Kana cy y nuramy npHIIpaBHHULIA, MOXKE CE ca
BEJIMKOM JI030M M3BECHOCTH TBPAMTH Ja Cy aapece axypHe Oyayhu na
Cy mpey3eTe TUPEKTHO ca MHTEpPHET MopTasia aJBOKATCKUX KaHIEIapHja.
Haxon npoBepe mpekianama 1 GopMUpama jeJUHCTBEHOT CIIMCKa e—mail
aapeca nonwio ce 10 4.510 moTeHIMjaTHuX UCTIUTAaHUKA.

[Tyrem uHTEpHET nopTana Surveymonkey KOHCTPYUCAH j€ UHCTPY-
MEHT KOjH je IyTeM e—mail—a ynyheH, y nepuony jya—HosemOap 2016. ro-

3 Yumenuna na muje moryhe ynanpex ca curypromhy mpeTmocTaBuTH Koju fie
ce CTyACHTH 0aBHTH a/IBOKaTypoM, IIPEICTaBba jefiaH of Moryhux HemocraTaka yKiby-
YHBamka U OBE Kareropuje ucnuraHuka. Mehytum, umajyhu y BUIy MOTCHIMjaTHH 3HAYA]
ynopehuBama pas3nuka u3Mel)y eTHUKUX yBepema CTyAeHaTa U NPUIpaBHUKA Te aJBOKaTa,
0Ba KaTeropuja UCIUTAHUKA j€ YKIbydeHa y pajl.

14" Tokom 2016. romuue, Guto je 129 anBokara ma 100.000 CTAHOBHHKA, LITO MpPeji-
craBsba nosehame o 15% y omgxocy Ha 2012. ronuny (CEPEJ 2018, 171-172). Ionynarujy
a/IBOKaTCKUX TPUIpaBHUKAa HHje Moryhe BepomocTojHO mpoueHuTH Oyayhm na MMenuim
a/IBOKaTCKUX IIPUIPaBHUKA HHUCY jaBHO noctynHu. Ha ocHoBy mnomaraka P3C, Opoj
YIIHCaHUX CTyAEHaTa Jp>KaBHUX MpaBHUX (akyntera y CpOuju, HeBe3aHO of] BPCTe CTyAH)a,
y akagemckoj 2018/2019. ropunu, m3Hocuo je 14.236 crynenara (P3C 2019, 16-28).
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IuHe. AHOHUMHOCT /P anpeca je rapaHTOBaHa, a MOTCHUHjaJIHU HCIIUTa-
HHUIIM cy Takol)e 00aBeIITeHN O BUXOBOj aHOHUMHOCTH. [IpernocraBibeH
j€ BHCOK TpOIeHaT oj0Wjama MOIMyHhaBama 3aJaTol YIUTHHKAa 300T
Moryhe mepueniuje MHTPY3UBHOCTH NpeIMeTa YHNUTHHKA, CTOra je ys3
MOLITOBAE KPUTEPUjyMa MaKCHUMAJIHOCTH, YIUTHUK [OCHAT HA e—MAul
aZipecy CBUX MOTCHUHUjAIHUX UCIIUTaHUKA. YOUTHUK je ynyhen Ha 4.510
e-mail anpeca — 380 agpeca crynenara, 402 aapece npunpaBHUKa U 3.728
aapeca aznBokara. [lommussaony je BpaheHo 389 nmopyka 300r HeBaJIHIHO-
CTH aapeca.

VYOUTHUK je MOMyHWIO0 325 MCHHUTaHWKA U TPUKYIIJBEHH OATOBO-
pH YHMHE MpHUrojiaH y3opak npaBHuka y Cpouju. OBo orpaHUuYCHC yTHYEC
Ha WHTepnperanujy mnomaraka. Ca jegHe cTpane, Moryhe objammemne 3a
cnab OI3MB MCIUTAHHMKA jeCTe OCETJHHBOCT IpEIMeTa HCTpaKHBama.'d
Haume, npema Mexk Hunmu (McNeely, 2012, 377-396) nocroju 6ojazan
o1 onOMjama y4ecTBOBamba y HCTPAKHBay Kajla IMOTEHIHMjajJHH HCIIHU-
TaHUIY TPEIMET UCTPAKUBabha MEPUHUNNPajy Ka0 WHTPY3UBaH. YKOJIUKO
j€ yIeo oAaroBopa y OJHOCY Ha yKymaH Opoj mo3uBa mpeHusak, Beha je
BepoBaTHOha ayTocenekiuje ucnuTannka.'® Kama je y muramy CKIOHOCT
Ka aytocenekuuju (self-selection bias), dnmeHHUIa je na HUje Moryhe
TBPIUTH [1a YIUTHUK HHUCY MOIMYHABIM CaMO HCIUTAHULM KOjU UMajy
U3pa3uTo Onaxka WM CTpOXKa €THYKa yBEpeHa, WM KOJ KOjUX TMOCTOjU
W3pa3nTa 3aUHTEPECOBAHOCT 3a AWJIEME eTHYKe Ipupone. Mehytum, npu-
JMKOM Bepu(UKalmje mojaTaka, Huje npruMehieHa XOMOTeHOCT OJroBopa
UCTIUTaHMKA.

300r HEAOBOJLHOT OpOja eMITMPU]jCKUX UCTPAKUBAA Ca ICTUM WIIH
CJIMYHUM TIPEMETOM, HUje Moryhe YIOpenuTH OJICTYIame CTOIE O/1a3u-
Ba y OBOM paly Yy OIHOCY Ha Jpyra CIMYHA CUTPakuBama. Y KBaHTU-
TaTHUBHOM HCTPaXHBalby MOPAIHHX OJUTyKa aJBOKaTa KOje Cy CIPOBENH
[lepu u capamuunu (Perry, et al. 2009, 461-475) crera 18% ucnuranu-
Ka je JocTaBUiIO yrmorpedsbnB ynmuTHUK. AkmaH (Akman 2011, 199-204)
y30pKOBameM KopuihemeM MPUHIHUIA ,,CHeKHUX Tpyasu“!’ dopmupa
y3opak ox 85 wcrnmraHuka.'® YV ucTpaxkuBamMMa CTHUKHX YBEpCHa Y
15 3aGenexet je ,,0TIOP [ena MOTCHIMjAIHAX HCIMTAHUKA. [IPUMIBCHO je BHIIE
O]l IeCeT ONroBOpa aJBOKaTa Ha MOJOy 3a ydemhe y MCTpaKUBamwy, y OKBUPY KOJUX CYy
M3pa3uii CyMibY Yy Kpaji€ HaMepe UCTpaXkuBada.

16 Npyramuc u Inaza (Draugalis, Plaza 2009, 1) uctidy 1a HpHCTPacHOCT y30pKa
(non-response error) TEOPETCKM MO)KE HACTaTH KaJ KOI j€ yIeO HMCHHTAaHHKAa KOJH Cy
OJITOBOPWJIM HA YIHTHHK MamH O] YKYIHOI Opoja IoCiaTHX M03MBa 32 YYECTBOBAE Y
HCTPaXXNBAmY.

17" V3oproBame ,,CHEKHEX TPYIBH" HMILUTAILEPA OJAOHp TOYETHOT 6poja HCIHTA-
HHKa Koju he MOTOM yIyTHTH HCTpakhBada Ha HOBE IOTEHIMjalHE NCIUTAHHUKE Koju he
OWUTH YKJBYUCHHU Y y30paK.

18y kpamurarHBHEM ucrpaxuBamwuMa, Etjen (Etienne 2005, 1195-1260) wun-
teppjynme 40 anBokara, mok Xomvc u capagauiy (Holmes er al. 2012, 29-55) un-
TepBjyunry camo 11 agBokara.
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JIpyTuM Tipodecrjama, CTOTa OA3UBa HCIMTAaHUKA Takohe je Ouna m3pas-
UTO HHCKa.'”

I'padux 1 mpukasyje cTpykTypy UcnuTaHuka npema mnomy. On 325
ucnuTanuka, 193 ucnuranuka je xenckor noja (59,4%) a 132 ucnuranu-
ka mymkor nona (40,6%).

I'paduxon 1 — CTpykTypa HCIMTaHHMKA IpEMa Oy

193
OMymxkapuu EBKene

U3Bop: ayTop

V3opak unHe 114 ucnuranuka crynenta (35,1%), 80 ucnuranuka
npunpaBHuka (24,6%) te 131 ucnuranuk agsokar (40,3%). Hajmuahu
UCIUTAHUK nMao je 18 roauna, a Hajctapuju 73 roaune. [Ipoceuna cra-
poct usHocuna je 31,92 rogune (cranmapnHa nesujanuja — C/1=12,68).
20 PafiHO MCKYCTBO C€ KPETaJO OJ MPHIPABHUKA KOjU Cy TEK OTIIOYEITH
ca pajzoM (Ie(pUHUCAHO Kao HyJa FOAMHA PAJHOT UCKYCTBa) 10 45 romm-
Ha pPaJHOT UCKYCTBa, Ca MPOCEYHUM PaTHUM UCKYCTBOM O 5,22 roauHe
(C[1=8,28). Kana je y nuramy ycrnex kanienapuje, 53,6% 3amocieHux
WCIHTAaHWKA OMKCYyje ycIex Kao McTH y nopehemy ca BehmHOM apyrux
kaHuenapuja, 39,3% kao 6oJbH, a cBera 5,2% Kao JIONIHjH.

I'padukon 2 — CTpyKTypa HCIHTAHHKA TIPpEeMa TTO3UITH]1

Crynentn 114
[punpasaum _||I|I|||||||||I| (T T TITTITTTI) 80
AnBokatu | : : 1 : : : ] 131
0 20 40 60 80 100 120 140

W3Bop: ayTop

19y perpakuBamMMa eTHUKHX YBepema IPHIALHAKA PAuyyHOBOACTBEHE IPO-
(decuje crona om3usa je usHocuna 10-16%. Bunern, va npumep, Emerson, Conroy, Stan-
ley 2007, 73-87; Armstrong 1987, 27-44; Eynon, Hills, Stevens 1997, 1297-1309; Elias
2022, 33-45. V uctpaxuBambuMa NpoecHoHaIHe eTHKE NCUXOTepareyTa CTomna Oa3UBa
Hyuje npenasuina 30%. Bunetn, Ha npumep, npuka3s koju naje Petrovié¢ 2013, 165-166.

20 Crammapana neBujamija IpencTaBiba Mepy AHCIEP3Hje OATOBOPA HCIHTAHHKA.
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4.2. Onuc UHCTPYMEHTA U KIacu(HUKOBame Bapujadbian

IIpBu neo uHcTpyMeHTa (6 CTaBKM) CIYXKHO je 3a IPUKYIIJbambe CO-
UO—JIeMOTpadCKUX KapaKTepUCTHKA MCIHTaHKWKA, a apyrd (30 craBkn)
3a UCIMTUBAKBE yBEPEHAa O Pa3IMYUTUM NPO(ECHOHATHUM HOCTYIIMMA
y agBokatypu. OBe cTaBke cy hopmupane Ha OCHOBY aHanuse Kozxekca Ha
CHa3U U YIJIaBHOM C€ OJJHOCE Ha IOCTYIKe Koju ¢y KozmekcoM npomucanu
Ka0 HEZ03BOJHEHHU.

Bapujabne y oBOM HCTpaKMBamy Jielie C€ Ha HE3aBHCHE M 3a-
BucHe. HesaBucHe Bapujalie,’! MOTEHIMjaIHE JETCPMHUHAHTE CTHUKHX
yBepema, jecy: (1) mom; (2) crapoct; (3) mo3ummja u (4) nmpodecrnoHaIHO
uckyctBo?? Ca moBehameM romuHa *KuBOTa M ca Behum mpodecruoHan-
HUM HCKyCTBOM, Tpebayio O Ja pacTe W HUBO YIO3HATOCTH Ca MPABUIIH-
Ma U CTambeM Yy IpaKch M CHOCOOHOCT MHIMBHAYE Ja MPETo3Ha, YCBOjH
U MpUMeHH eTwdke npuHimne.” [IpeqMeTHH pe30H MCIUTaH je Kajaa je
y NUTamwy ,,[03UIMja" UCIUTAHUKA, Paau yTBphHBaba 1a Ju Cy OBaKBE
pasiyKe MPHUCYTHE M KaJa ce MCIHUTAHUIM JAU(EPESHINPajy Ha CTyACHTE,
aJIBOKaTCKe NPUIPABHUKE U a/IBOKATE.

Kao 3aBucHe Bapujabiie y3eTa Cy yBepemha 0 pa3IiuyuTUM BehHHOM
HEZ03BOJHEHUM MpodecroHaATHNM MTocTynmmmMa. KopumiheHa je merocte-
neHa JIukeproBa ckana, ca ctaBkama o | — 6e3 CyMme HeeTHYHO MOHA-
mame (HUKaja eTHYHO) 110 5 — 0e3 CyMIbe €TUYHO IMOHAIIAhE.

5. PE3VIITATU NUCTPAXVBAA

5.1. ®akropcka CTpyKTypa HHCTPYMEHTA

YruTHEK je dopMHpaH paad UCIHTHBaKka YBEpEHa y OJHOCY Ha

Behu Opoj Pa3sMMUUTHX TOCTyIMaka Te je CTora, Mopeia JeCKPHUIITHBHE
CTaTUCTHUKEC KOpI/II_HheHa " CKCIUIOpaTUBHA q)aKTOpCKa aHaJIM3a — aHaJlu-
3a miaBHUX kKommoHeHTH (Principal Components Analysis). ®akropcka
aHanmu3a kopuinheHa je panu yTBphuBama Meljy3aBUCHOCTH Bapujaliwu,
OTKpHBamkha IHUXOBUX 3ajeTHUYKHX KapaKTEPHUCTUKA W TPYNHCAmA Y T3B.

2l Hesaeuche Bapujabie ,,ON*, ,,.cTapocT U ,,Ipod)eCHOHATHO MCKYCTBO CY OC-
HOBHE, CTaHJapau30BaHe coluo-IeMorpadcke Bapujadie kopuinheHe y BeJIMKOM Opojy
EMITHPHjCKUX HCTpaKWBama HMCTOr WM ciudHor Tuma. Jy, Maena u bebey (You, Maeda
& Bebeau, 2011), najy nperien nureparype y Kojuma cy KopuinheHe Bapujadie ,,lion" u
,»CTaPOCT* U YHjH je LIJb YTBphUBaHE MIOJHUX Pa3JIUKa 110 MUTAbY €THYKE CeH3UTHBHOCTH.
Axman (Akman, 2011) crpoBogy eMIMPHjCKYy aHAIN3Y ITOJHUX M CTApOCHUX Pa3lUKa y
eTHYKHM TIepLeniyjama agBokara y Typckoj.

22 YlcnuTaHMIM CTYIEHTH HECY O IyXKHH Ja OATOBOPE HA HABEICHO IHTAMLE
Kao M 0cTaja HeIPHMEHJbIBA TTUTabA.

2 Tepu u capamamum (Perry et al. 2009, 471) yepljyjy aa crapoct u mpode-
CHOHAJIHO HMCKYCTBO YTHYYy Ha (hOPMHpPAEE CTPOXKHX CTHYKHUX yBEpCHa UIAHOBA aBO-
KaTcke mpodecuje Kaa cy CyoueHH ca OApe)eHOM eTHYKOM AUIEMOM.
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¢akrope kojum ce Behu Opoj Bapujabmu rpynuiie y jeany.?* I'padux 3
NPUKa3yje CBOjCTBEHE BPEAHOCTU (haKTopa.

I'padukon 3 — CBojcTBEHE BPETHOCTH (haKTOpa

104

) =] o
1 1 1

CBojcTBeHe BpeJHOCTH (akTopa

)
1

—0

T T T T T T T T T T T T T T T T T
1 2 3 4 5 6 7 & 9 10 11 12 13 14 15 16 17 18 19 20

Peanu 6poj daxropa

W3Bop: ayTop

WznBojena 4 ¢akropa objammaajy 61,35% Bapujabunurera npo-
MEHJBMBHX. Y THUTamy cy: (akTop 1 — mpouecHe M apyre ONCTPYKIHje,
daxrop 2 — ekcruroaranuja, pakrop 3 — HEMPUKIAIHO MOCTYIAkEe peMa
crpaHkama u akrop 4 — oxHOC mpema npunpasHuLEMa.>> OBU hakTopH
Cy MMEHOBAHM CXOJIHO 3aje[IHMYKUM KapaKTepHCTHKaMa Haj3Ha4dajHUjHX
CTaBKH Koje Cy rpymnucaHe y muma.’® Ha mpumep, craBke u3 ¢akropa

24 Ha raj maunn, Moryhe je aHamM3y W3BDUIMTH y OIHOCY HA HEKOIHMKO IDYITH-
CaHMX KaTeropuja yBepema HaclpaM yBEpema Koja Ce OJ[HOCE Ha IOje/JMHAYHE CTaBKe y
HUHCTPYMEHTY, IITO OU TMPEACTaBIballo BEIUKY IPENpeKy NPHIMKOM o0pajie Mmojaraka.

23 Kopumhena je u Varimax poranuja u KaTeno NpUHIKT eKcTpakimje hakropa
(Cattell scree test). [locnenmu GakTop KOjU je 3aqpXKaH pamdl aHaIH3e OO je YETBPTH
taxrop n oH mompuHOCH objammery 10,60% Bapujabunntera nmpomeHsbuBuUX. Hakon
oBOT (hakTOpa TPHUMETHO je TpyIucame NpeocTalux (akTopa y HH3 ca CHIA3HOM
nytamoM. (Bukvi¢ 2007, 192—196). 13 ananuse je nzocraBibero 10 craBku Oyayhu ma He
JONPHHOCE 00jallbeby BapyjaHCe HUjSIHOT O U3BOjeHNX (akTopa.

26 MakTOpH Cy MMEHOBAHH CXOHO JOMHHAHTHO] KApaKTEPHCTHIIH KOpEIAIje
CTaBKH y OKBHpPY CBakor (haktopa. Y mpujory A pajaa TabeigapHO Cy NpUKa3aHa MHTAmba
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3 TH4Yy ce HENpUKIaJHOI MOCTyNama NpeMa CTpaHKama. 3a mopeheme
pasnuka m3Mmehy ucnuranuka, kopuitheau cy Mann-Whitney U tecT n
Kruskall-Wollis tect.”

[IpBo murame Koje Tpeba MOCTABUTH jeCTe y KOjOj MEpH CY YBe-
pema npaBHHKa y ckiany ca Komexcom. Ilpunmkom ananmse oaroropa
youssHB je 3a0pumaBajyh Tpenn. Haume, nako Huje mpumeheHo cucte-
MAaTCKO Cllaramke yBepermha UCIUTAHHUKA, Y IPOCEKY, y onHocy Ha BehuHy
TBPIbH, TOTOBO IOJOBMHA WCIHMTAaHMKA cMarpa Ja cy I[OoHallama U3
YIOUTHHKA JOHEKJE WM y NMoTnyHocTu etnyHa. Ceera 19,7% ucnuranu-
Ka HaBonmu na llpuxeamarve ciyuaja uaxo je wianca oa KiujeHm 0obuje
cnop ckopo Henocmojefia HUKaja He MOKe OUTH OKapaKTepHUCAHO Kao
etnyHo. Jpyrum peunma, npubmmkHo 80% ucnHMTaHMKa cMarpa na je
NpUXBaTambe OBAKBOI Cydaja y Mamo] Win Behoj Mepu NpUXBaTJbHBA
npakca. CIMYHY pe3yNnTaTy yOUeHHU Cy U Kaja je y nuramwy Jaearve Heoc-
HOBAHUX PA3102a 30 001A2AME POHULUMA KAO GUO NPOYeCHe ONCTpYKYUje
¥V yumy 00bpodoumu 3a kiujenma. 'y oBoM ciryuajy, npuommkao 70%
WCIHTAaHWKA cMarpa Ja OBakKBa Ipakca y oapeheHoj Mepu (WM 4ak HU-
MaJo) HHje mpobnematnyna. JonarHo, cBera 32,3% ucnuTaHuka cMaTpa
na Oobujarve npysicarba yciyea KiujeHmy Koju je OnmydiCeH 3d Ceupen
310yun 0€3 CyMmbe MpeACcTaBJba HEeTH4Ko mnocrymame. Csera 41,8%
cmarpa aa je Caxpusare dokaza Koju Ou moziu yepo3umu 000poboum
Kaujenma, 0e3 CyMmbe HECTHUKU. Ymuyare Ha c6edoka 0a npomenu uc-
ka3 je 59,4% ncnuraHuKa OLEHWIO Kao 0e3 CyMIbe HEeTUUKO IMOHAIIAbE,
TIOK je HM3Hnowerse nodamaka u uHgopmayuja y nooHecyuma y3 3Hare 0a
Hucy ucmunumu 63,1% HCIUTaHWKA OLEHHUIIO Kao 0e3 CyMIbe HESTHUYKO
MOHAILIAbE.

Moryhe je Tymademe Ja Ccy HaBeACHH Hala3d KOMIUIEMEHTap-
HU Hanazuma Bykosuha (2019, 103-113) u MpakoBunha n Bykosuha
(2019, 75-105), xoju yka3yjy Aa Cy MpaBHUOU (HAPOUUTO aJIBOKATH)
HE3a/I0BOJEHU CTamkeM y MpaBocyly M Jla MCKa3yjy HEMOBEPCHEC Y KBaJIM-
TeT paja OBUX MHCTUTYyuHWja. Hamasu oBor pajga ykasyjy na, HE camo ja
MOCTOjH ,,YHYTpalllkha** Kpu3a MOBEepema y CpICKo npasocyhe, Beh je oHa

Yy OKBHpY CBakor of deTupH aeduHucaHa ¢axropa. Takohe je mpukazaHa u (akTopcka
CTPYKTYpa CTaBKH y MHCTPYMEHTY.

27 Tpumenom Kommoropos—CMHpHOB TecTa, paji yTBphHBama IOCTOjH IH Of-
cryname (akropa on ['aycoBe KpuBe OAHOCHO HOpPMAlIHE pacmojene y HOMyJalHju
(Dragicevi¢ 2002, 99—101) ytBpheHo je oactyname Gpakropa o1 HOpMaIHe AUCTPUOYIIH]E.
Kana mocroju ofcryname o HOpMalHe AUCTPUOYIHjE, Y NMPAKCH CE MPETEXHO KOPHCTE
HemapaMeTapcKu TecToBU. Mann-Whitney U TecT ce KOPUCTH pajd aHAIU3E DPa3IIHKa
n3Mel)y JIBe HE3aBUCHE TIpyle Mojaraka Kaja IIOCTOjU OJCTYHame O] HOpPMallHe
muctpubynuje. [Tapamerpapcku nannpas je ¢-test. 3a Bumre nadopmanuja suneru (Howitt,
Cramer 2011, 197). Kruskall-Wollis TecT ce KOpHCTH MPUIMKOM HCITUTHBamba Mel)ycoOHOT
OJIHOCA BHILIE Of JIB€ Pa3IMUUTE IPyIe MOJaTaka Kaja MOCTOjH OJCTYHame Of HOPMallHe
muctpubynuje. Bberos mapamerapcku mannan je ANOVA. 3a Bume nngopmanuja BUIETH
(Howitt, Cramer 2011, 571).
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npaheHa u OnaruM €THYKHM YBEpPEHMMa Kaja Cy y MHUTamy HPOLECHE U
Jpyre ONCTPYKLHje.

MelyTuM, youeHo je Aa je MOBOIOM MOLITOBAama aJBOKATCKE Taj-
HE, OIHOCHO MOBEPJFUBOCTH, MPHUCYTHA YyCANAIIEHOCT UCIHMTAaHHKA 12
oJlaBam-€ MMOBEPJHUBUX MOAATaKa MPEICTaB/ba MOHALIAKE KOja HUKala He
MOXXe OMTH OKapaKTepUCaHO Kao eTuuka. [lapanokcanHo, anu mpouecHe
u apyre onctpykuuje (paxrop 1) kao v HEMPUKIALHO MOCTYHalke MpeMa
cTpankama (¢axrop 3) npeacTaBibajy GaKTope y OKBUPY KOJHX CY OTKpHU-
BEHa MMOHAIIAmka 33 KOja MCHHUTAaHULIM CMaTpajy Ja Cy HajMame eTUYHA
aIli ¥ MOHAIlIaka 3a K0oja CMaTpajy Ja Cy HajMame mpobiemMarnyHa.”

5.2. JlerepMHUHAHTE €TUYKUX yBEpEHa

Tabena 1 mpukasyje yTullaj mojla Ha €THYKAa YBEpeHa UCIHUTAHH-
a.” YTBpheHo je ma mocrtoje CTaTHCTUYKU 3HadajHe pasiuke Mel)y uc-
MUTAHUIMMA KaJa Cy Y MUTamby q)aKTopH 2 ¥ 3, Te 1a UCIUTAaHULU MYIII-
KOT TIoJa y 3Ha‘-Ia]HPI_]0_] Mepu uMajy Onaxka yBepema Kajaa je y MHTakbY
ekcrioatauyja kinujenara (Qakrop 2). [IpeamerHu Hana3z UCTOBETaH je U
KaJa ce aHaJlM3a OTpaHUYH caMo Ha MOAy30pak ajBokara. To je y ckiamy
ca Hanazuma Akmana (Akman 2011, 199-204) xoju je HICIUTHBAO YTHLA]
MOJHUX Pa3iiMKa y KOHTEKCTY NpodecHoHaNiHe eTUKE y aIBOKaTypd Ha
Y30pKy o 85 MCIHUTaHUKa aJIBOKATa.

28 Heomxommo je mcTahy M 1a ce HENPHKIAZHO MOCTYMAMmE IPEMa CTPAHKAMA
(dpaktop 3) mokazao Kao CTATHCTHYKK 3Ha4ajaH (akTop Kajga Cy y HHUTamy CBE UCIUTH-
BaHE IOTEHUMjanHe aetepMuHanTe. Ca Ipyre cTpaHe, HENPHKIAJAaH OJHOC IIpeMa IpH-
npaBHUAIIMA ((akTop 4) HHje ce TT0Ka3a0 Kao CTAaTUCTHYKH 3HauajaH HH Y jeIHOM CIIydajy.
MebhyTtum, Tpeba mcrtahu na y mpoceky IMOJOBHHA HMCIUTAHHMKA CMarpa la M30eraBarbe
miahama Tope3a M JONMpPUHOCA aJBOKAaTCKUM HPHIPaBHHUIMMA IPEACTaBiba y onpeheHoj
MepH [PUXBATILUBO MOHAIIAE.

2 Konona y KO0jOj Cy mpHKa3zaHe ,,p* BpemHOCTH oMoryhaBa yTBphHBame na Ju
MOCTOjJH CTAaTHCTHYKM 3Ha4yajHa pas3iika n3Mely ImocMaTpaHHX KaTeropHja HCIHTAHHKa,
Yy OBOM CIIy4yajy MCHHTaHHKa MYIIKOT W XKEHCKOT mona. J[a Ou mocrojane CTaTHUCTHUYKH
3HauajHe pa3jMKe, HEOMXOMHO je aa ,,p BpemHOCT Oyme Mama on 0,05. Kopumihenu
CTaTHCTUYKU TECTOBU PAHTHPAjy CBE BPEIHOCTH OJrOBOPA MCIMTAaHUKA. ,,Cpemmy paHr'
NpEICTaBba apUTMETHYKY CPEIMHY paHroBa. BpenHOCTH cpentber paHra (IpBa M apyra
KosloHa y Tabenu 1) yka3yjy Ham y KOM NpaBLly MOy YTBpheHe CTaTHCTUUKH 3HadajHe
pasnuke. J{pyruM pedrMa oBe BPEIHOCTH yKa3yjy Ja JIM HCIHTaHUIN MYIIKOT [10J1a IMajy
CTpOXa MM OJlaka €THYKA YBEpera y OAHOCY Ha UCIMTaHMKE KeHCKOT Toia. Ha npumep,
KaJ je y muTamy ekcrutoatanyja (pakrop 2), UCIUTAHUIM MYLIKOT I10Jla MMajy 3HATHO
Onaxka eTHUKa yBepema, Oynyhu &1a je BpeIHOCT BUXOBOT cpeamer paHra Beha y omgHocy
Ha UCTIMTaHUKE >KEHCKOT T0JIa, KOjU UMajy CTPOXKa yBepema.
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TaGena 1: YTuiaj mona ucruTaHNKa

®axrop 1 dakrop 2 ®akrop 3 ®daxrop 4
Henpuxnangao
Hasus daxropa Iponecue . HOCTyTame OnHoc npema
u pyre Excrinoaranuja pewma NpUTPABHHLIMA
ONCTPyKIH)€ CTpaHKama
Kencku non 159,78 139,18 178,23 159,30
(Cpen. panr)
Mymuiku non 167,71 197,83 140,73 168,41
(Cpen. panr)

Ca nmpyre cTpaHne, KaJa je y MUTamby HEMPUKIAIHO NOCTYambe Mpe-
Ma crpaHkama (¢axrop 3), Hamazum u3 Tadene | ykasyjy Ha MOCTOjame
OlaXXMX €TUYKHX YBepermha HCIHUTAaHWKa >KEHCKOr Iojla. YOueHO je Ja
nedunuinyhy pasivky cTBapa ctaBka y MHCTpyMeHTY Oobujarbe npyica-
Foa YCyea KIUjeHmy Koju je OnmyjceH 3a ceupen 3104uH, umajyhu y Bugy
Jia Cy 3a OCTajie CTaBKe Tle MMOCTOjH CTaTUCTUYKM 3Ha4ajHa pas3iiuka, yo-
YeHa 3HATHO Onaxka yBepema MCIUTaHWKa MYIIKOT moja. Pagn u3sohema
BEPOJIOCTOJHUX 3aKJby4aKa, CBAKAKO j€ HEOMXOAHO CIPOBECTU AONATHA
UCIIUTHBAKba yTHUIIAja TI0JIa Kao ACTCPMUHAHTE ETHYKHX YBEpeHa.

Tabena 2 npukasyje yTHIQ] CTApOCTH HA €TUYKA yBEpEHa HCIIHU-
TaHWKa. VICOUTaHUIM MCKa3yjy CTATUCTUYKU 3HA4YajHE pa3jiuke Kaxa Cy
y NHUTalky MPOIECHEe W Apyre oncTpykiuje (dhakrop 1), ekcruioararuja
(pakTop 2) M HempHKIAAHO MOCTYyINamke MpeMa crpaHkama (daxrtop 3).
[Tosehawe pagHOr MCKYCTBa, CTAPOCTH M AY)KHHE PAJHOT CTaxa, Te
MO3HIIMje, MOTY YTHIATH Ha YCIEIIHHje yCBajame ETHYKUX MPUHIIHIIA.
Kapa cy y nuramy mnpouecHe u apyre onctpykuuje (dakrop 1) kao u
ekcruioaranyja (¢dakrop 2), ucnutanuinu 31—40 roguHa cTapocTU MCKa-
3MBaJIM Cy HajOnaka yBepema, JOK je, KaJa je y MUTamby HEMPHKIATHO
nmocTyname npema crpankama (¢akrop 3) to Ouna Hajmiaha kareropuja
WCTHTAHKKA, TJE je paHr Takole omagao ca pacToM TOAMHA UCTIHTAHHKA.

160




Muwusban Casuh (ctp. 145-168)

TaGena 2: Ytuuaj crapoctu’

®axrop 1 ®daxrop 2 ®daxrop 3 ®daxrop 4
Henpuxnanao
Hasue dakropa Tpouecre u . MOCTyTIabe Onnoc mpema
pyre Exennoaranpja npema MPHUNPABHAULIMA
onerpykHme CTpaHKaMma
18-23 (Cpen. panr) 123,43 150,44 209,67 170,01
24-30 (Cpen. panr) 176,24 176,88 157,54 153,65
31-40 (Cpen. panr) 185,68 178,98 153,85 178,85
41 u npexo (Cpen. paHr) 179,50 145,65 109,13 150,28
Kruskal-Wallis test
(S 24,38 7,95 46,72 4,54
P ,000 ,047 ,000 ,208

Tabena 3 mpukasyje yTHLIAj pagHOT UCKYCTBa Ha €THYKa yBEpema

ucnutanuka. Mcnuranunu’! ¢y moae/beH! Ha JBE KaTreropHje, ,,10UeTHH-
Ke* M ,,MICKyCHE‘, Ha OCHOBY TOJIMHa PaJHOT UCKYCTBa, [Je TPaHUILy Ipe-
JlacKa U3 jemHe Y APYTY KaTeropujy IpeacTaBjba MOCTOjame JBE TOJUHE
panHor nckycrsa. Mcnuranunym nouetHuM y Behoj Mepu noapikaBajy He-
eTHYKa MOCTyNama y Be3U ca HEMPUKIAJIHUM ITOCTYIalkbeM IpeMa CTpaH-
kama (¢axrop 3). Koxg apyrux ¢axropa Hucy yTBpheHE CTATUCTHUKU

3HauYajHe pa3nuke u3Mely Kareroprja HCIUTAHHKA.

Tabena 3: YTumaj pagHor UCKycTBa

®axrop 1 daxrop 2 daxrop 3 daxrop 4

HazuB dakropa Ipouecne n . Henpuicragso OnHoc npema
apyre Excmoaranuja HOCTYIambe
. MpUIIPaBHULIIMA
OIICTPYKIIHje npemMa CTpaHKama

[owyernuuu (Cpen. paHr) 98,31 110,32 120,45 106,82
Hckycuu (Cpen. paHr) 111,09 103,14 96,44 105,46
Mann—Whitney U 4.688,00 4.971,00 4.120,00 5.265,00
P ,137 ,403 ,005 ,874

30" PasmuuntiM npeypeljuBameM CTAPOCHUX IPAHHIA Y KATETOPHjaMa, PaH HCIIH-
THBamba BEPOAOCTOJHOCTH M300pa, KOH3UCTEHTHO je OTKPHBEH TPEHI HACHTHYAH OHOM
npUKa3aHoM y Tabenu 2.

31

TECTA.

Hcnuranumm CTYACHTH UCKJbYYCHH CYy U3 aHaAJIN3€ NPUIIUKOM CHpOBObeH)a OBOI
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Tabena 4 nmpukasyje yTUIaj CTApOCTH HA €THYKA YBEpCH-a HCIUTA-
HUKa. VcnuraHuy ucka3yjy CTaTUCTUYKU 3HA4YajHEe pa3jvKe Kajxa Cy y
nutawy (aktopu 1 u 3. CTyaeHTH HCKa3yjy HajOnaxa yBepema IOBOIOM
HETIPUKJIAJHOT TMOCTYyNamka MpemMa cTpaHkama (¢paxtop 3), MpUIpaBHHULH
HEIITO CTpOXKa, a aJBOKaTH HajcTpoxka. Ca apyre crpaHe, Kafa Cy y MH-
Tamy MPOIECHe W Apyre omncTpykiuje (dakxtop 1), THe CTyIeHTH HMajy
CTpOJXKa yBepema, MPUIPABHUIM UCKa3yjy HeITo OnaXka, a aJBOKaTH HCKa-

3yjy HajOmaxa yBepema.

Tabena 4: YTuuaj nosuuuje

daxrop 1 daxrop 2 daxrop 3 ®axrop 4
Henpuxnagno
Hasue ¢akropa Tpouecne u . HOCTyHame Opnroc npema
apyre Excrmoaranuja I
. pema HpHIPaBHUIIMA
onerpyxuje CTpaHKama
Angoxkar (Cpen. paHr) 190,15 163,28 125,66 166,16
IIpunpasuuk (Cpex. panr) 167,71 182,14 165,25 162,61
Crynenr (Cpen. panr) 128,50 149,25 204,33 159,64
Kruskal Wallis Test
(St 26,51 5,76 42,79 ,296
P ,000 ,056 ,000 ,862

CX0IHO MpUKa3aHOM, CTAPOCT MPEICTaBJba BaXKHY JACTCPMHHAHTY
eTHYKHUX yBepema. MehyTiM, y 0OIHOCY Ha IPOLIECHE U IPYyTe ONCTPYKLHUje
(paktop 1) m exkcrmmoarauujy (daxTop 2), MOCTOjU HENHWHEApaH OAHOC
u3Mel)y roguHa CTapocTH M eTHUKUX yBepewma. Kom oBux Qakrtopa, ca
pacTtoMm TOJMHA CTapOCTH, yBepema ce Kpehy on cTpoxux ka Omaxum a
HaKOH YeTpAeceTe roANHE KMBOTA UCIIUTAHUIM TIOHOBO UCKa3yjy CTpOXKa
yBepemwa. [lenyje na cy ucnuraHuiy crapoctd 31-40 HajmommoxHUju
yOnakaBamy €THYKHX YBepema y OAHOCYy Ha oBe (pakrope. Moryhn
pasJior je To LITO je TO MEepHOA Yy OKBHPY KOT je Haju3pakeHHja moTpeda
3a CTHIIAKEM U OJIP)KaBalkeM COICTBCHE MO3MIIMjE Yy OKBUPY mpodecHje.
To Moke 1a yTHUE Ha peeBallyallljy €THUKHX YBEpeHmha UCIIUTAaHNKA Y TOM
Nepuoay y OOHOCY Ha paHMju nepuon. Kazxa je y nmuramy HENMpUKIaIHO
nocTymname npemMa crpankaMa (¢axrop 3), yBepema HUCIHUTaHHKa Kpehy
ce on ONmakux Ka CTPOXKMM IUTO Cy McIHTaHMUU crapuju. [loBehame
roogMHa >KHMBOTa, Behe pamgHO HCKycTBO, M 0OoJjba mpodecruoHanHa
MO3HLIMja, TEOPETCKH OU Tpebasio Aa yTH4Yy Ha MOCIOBHY OCTBapeHOCT,
YIO3HATOCT Cca MpaBUIINMa U CTambeM Y MPaKCH, Ha MOJOOHOCT HHIUBHUILYE
Ja UMIUIEMEHTHpA CTPOXKM OJHOC TMpeMa €THYKH HEeNpHUXBATHHBUM
MOHAIIAkbMMa Kao COICTBEHA Hadena. YTBphEeHO je Ja MCIUTAaHUIM ca
BUIIIE PaZHOT HMCKYCTBa, MCKAa3yjy CTpPOXKa €THYKa YyBepema, MehyTum
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UCIIUTAHWUIN aJIBOKAaTH MCKa3zalu Cy Onaxka yBepema KajJa Cy y IHTamby
MIPOIIECHE U ApyTe orncTpykuuje (paktop 1), a cTpoka yBepema Kaja je y
NHUTakby HEMPUKIAIHO MOCTYyNamke npemMa cTpankama (¢paxrop 3).

[ITaBuiie, kaga cy y MUTamy OMNCTPYKIHje, CTYACHTH CYy MMAaJH
HajCTPOXKa yBepema, 3aTHM NPUIIPABHUIN, a afBOKaTH HajOonmaka. Kama
j€ y muTamy HENPHKIAIHO MOCTYMame IIpeMa CTpaHKama, TPEHI je 00-
paran. [locraBiba ce muTame y3poka HaBeJcHE pasiuke. Jla nu ucrura-
HUIIM aJBOKaTH, yNpaBo 300 OOJbET MO3HAaBamba MPOIUCca W MO3HABAKA
cTama y npaBocyhy nckazyjy Omaxa yBepema? [la im uckasyjy crpoxa
yBepema MpeMa HEMpHKIAJHOM MOCTYNamky MpeMa KIHjeHTHMa 300T
onpkama 1 noBehama corcTBeHor Omaroctama? IlporecHe oncrpykuuje
ce Takolje MOry mocMarpard Kpo3 Npu3My KJHMjeHara, OJHOCHO, U3 Mep-
CIIEKTHBE YBEpeHa aJBOKaTa U MPUIIPaBHUKA, OHE MOTY OUTH y HHTEpECy
kiyjenTa. W mopen nocrojehux murama Koja U3UCKY]y Jajbe CIPOBOhCHE
HOBHX HUCTPaXXKMBamba, HECIIOPHO j€ J1a UCITUTUBAHE JEeTEPMUHAHTE JI0BOJIE
JI0 CHAKHOT YTHIIaja HA YBEpCHha UCTIUTAHUKA KaJia Cy y TUTamby Pasiv-
YUTH TTOCMaTpaHu (HaKTOPH.

6. BAKJbYYAK U ITPEIIOPYKE

Y OBOM pally CHpOBEICHO je HUCIUTUBAKE CTUYKHX yBEpPCHAa pas-
JTUYATUX Kareropuja npaBHuKa y CpOuju u neduHucanu (HakTopu KOju
yTHYY Ha HBHXOBO (popMHparme, U MpoMeHy. AHAITM30M yTHIlaja COIMO—
JneMorpadckux YMHHUIIAIA HA €THYKA yBEepeHa CTyJeHAaTa, MPUIPaBHUAKA
W aJlBOKaTa, OTKPUBEHO j€ 3HAYajHO OJICTYIAme yBepemha HCITUTAHUKA
on Hauena nponucanux Komexcom. Moryhe je Tymaueme Ja MpaBHHIA
Wi He noapkanajy Kopjekc, Wiu j1a HUCY TOAPOOHO YIO3HATH ca Mpo-
MUCAaHUM ofipefidama, Wi Ja cy yrno3Hatu aiu na Kojeke He npencraBiba
3HauajaH KOPEKTUBHU (HAKTOP y OMHOCY HA FUXOBA YBEPEHA U MOCIC Y-
HO Ha IMOHAIIAbE.

Hako cy ncnutuBaHa yBepewma y OJHOCY Ha XMIIOTCTHYKE Cyda-
jeBe, Moryhe je yBHIETH YMME C€ UCIUTAaHHWLHU PYKOBOAE U HCTOBpPEME-
HO H3BECTH IMOCPEAHE 3aKJbyyKe O CTENEHY HHXOBE MH()OPMHCAHOCTH
y Be3u ca Komexcom. JloOujeHn pesyiTaTy MHIMKAaTUBHHU Cy U Kaja je
y HNUTalky HaMepa Te y KpajibeM Cllydyajy MOHalllamke. YBepema Boxe Ka
MOHAIIAKkMMa WU NPENCTaBbajy (GauuianTaTope 3a NoHamama. [1o3uTus-
Hy CTpaHy IpelCTaB/ba YMICHHWLA /A2 j€ MOLITOBAE IMOBEPJHUBOCTH
KJIMjeHaTa npuxBaheHo Kao MCIPaBHO MOHALIAlkEe o1 cTpaHe rotoBo 80%
UCIMTAaHMUKA, Ka0 M YMICHHUIA Ja je YOueH TPeH[ Ja ce ca crapoluhy
olpeheHa yBepema UCIIMTaHUKA KOPUTY]y U HOCTajy CTpOKa.

Kakse cy npakThuHe UMIUTHKaIHje oBor pana? Hamasu ykasyjy na
Miahi mpaBHUIM MCKa3yjy 3HATHO OJaka yBepema, CTora, IIPBU KOpak Ka
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ycknahuBamy yBepema n Kozjekca cBakako M3HCKYje eIyKaTHBHE Mepe,
Yy OKBHpPY KOjUX OW ce Ha aJieKBaTaH Ha4WH YTHIAIO Ha (GOopMUpame H
IPOMEHY HBHXOBHX yBepema. To MOry OMTH CTYIHjCKH KYPCEBH y OKBH-
Py KOjUX UM ce Tpyka IIaHca Jla ce Mpe 3arociickha YIO03Hajy ca eTHd-
KHM TIPUHIMIIAMA KOje OM OWiIM Jy»HH Jia TIOWITYjy MpUIMKoM Oynyher
OaBibema agBokaTypoM. Takohe je moryhe, TOKOM OCHOBHHMX HAacTaBHHUX
nporpama, ykazaru Behy Hmakmby eTHYKHM IpolieMuMa U mpooieMarnd-
HUM CHTyalHjaMa Koje C€ MOTY TIOjaBUTH Yy TIpaKkcH, ald je Moryhe u
cripoBoleme IHJbaHe eyKalyje AUIUIOMUPAHNX TIPABHUKA U IPUIIPABHHU-
Ka, HaKOH 3aBpiieTka Qakyinrera. He 0u TpeOajo 3aHEMapUTH HU yTHIIA]
OpraHu30Bama HAyYHO—CTPYYHHUX CKYIOBa, JebaTa W CHMIO3HjyMa
nocBehieHnX 0BOj 00IacTH.

Bynyha nctpaxuBama je cBakako Mmoryhe no6ossiata. @opmupanu
YIUTHUK TIPEJCTaBba NPBU KOPAK aHAJIHM3€ €TUYKHUX yBEpema MpaBHHUKA
y CpOuju anm cagpku orpaHudeH 0poj oOjamrmaBajyhux MpOMEHIJEUBUX
(amp. moryhe je yKIBYYHTH W TPOMEH-JBUBE KOj€ OIHCY]y WMOBHHCKH
CTaryc, JOMHHAHTHY OOJIaCT IpaBa KOjOM C€ MCIHUTaHUK OaBH, PETHOH,
Opaunu craryc, utn). Pesynrare je takohe moryhe nmasbe aHamusupa-
TH KopumihemeM MyATHBapHjallMOHE perpecuoHe aHanuse. lonaBameMm
HOBHX, IOTEHIWjaTHO 3HA4YajHUX TPEAUKTOpa, Moryhe je wumeHTH(]H-
KOBaTH JoaaTHe (hakTope Koju YyTU4y Ha (GopMupame M MPOMEHY eTH4-
KUX yBepema mnpaBHHKa y CpOHjU W TUME OCTBAPUTH JaJbU JOIPHHOC
pasmatpamy oBe cllabo UCTpaKeHE TeMe.

IMoxersHO je crnpoBoljele W KOMIApaTWBHE aHAIM3E pas3lnka
nu3mely yBepema 1 IpHjaBJbEHOT MOHAIIAKkA KAa0 U aHAIN3E YTHIAja Ka3-
HEHUX Mepa Ha yBepeHa U MOHAIIAKkE PA3TMYUTHX KaTeropuja MmpaBHHUKA.
Tume Om ce cTBOpHIa aJleKBaTHa OCHOBA 3a (hOPMYyJANWjy KOHKPETHHX
NPEBEHTHBHUX Mepa eIyKaTHBHOI, Ka3HEHOT WM Apyror kapakrepa. Ha
npumep, Ouno 6m Moryhe OTKpWTH Ja JIM jeé ¥ Ha KOjH HadYWH HEOIXOI-
HO TOOIITPHUTH JWCIMIUIMHCKY W Ka3HEHY TMOJHTKY Y aJBOKAaTypH, a
CMamWId OU ce MOTEHIMjaHU APYIITBEHH TPOIIKOBU KOj€ MPOY3POKYjy
Heyckiial)eHa yBepema npaBHHMKa Y oxHocy Ha Kopekc mpodecuonanne
eTuke U yBehaso moBepeme jaBHOCTH y aIBOKaTypy Kao mpodecHjy.
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TIPMJIOT A
Tabena Al.
VYBepemwa u (pakTopcka CTPyKTypa HHCTPYMEHTa

' H I'1aBHAa KOMIIOHEHTA
H ‘VBepeme 0 eTHYHOCTH MOCTYIKA H : o . .
: N H % 06_lau1H>eHe Bapujance
...--...--...-n...--...---...--...--...--...-n..\:--...---..:--...--..2--...--...:-...---..:--...--..-: Vg, :--...---..‘-.-- .---...:-...-3.. -‘-....---..-n
Caapikaj cTaBke V1 s 2 ¢ 3 7 4 1 5 : : : :
A Y F - N ; H AT R LTON 5, 1060%, 2,1060%,,

JlaBame HCOCHOBAHHUX pasiiora 3a

omarame poummTa kao B mpomeche 27,7% 292% 237% 11,7%  77%: 242} ,69 13 23 20
OTICTPYKIIHjE.
Wsnomerse nojataka H MAQOPMAMAIA Y 3 yoi 17800 1110 34%  4.6%F 1,69% 73 21 29 15
TIOHECHMMA Y3 3HAKC 1a HUCY UCTUHUTH. : H
Caxpusame _jiokasa koju Ou  MOMM 4y gor o430 1510, 80% 108%F 222} 70 29 02 22
YIPO3UTH TOOPOOUT KIIHjEHTa. : :

VTHIame Ha CBEIOKA J1a IPOMEHH HCKa3. 594% 16,6% 13,5%  52%  52%% 180% ,53 42 31 17
llpapjame TNpHBATHHX TPOWIKOBA K30 s or 1350, g0  37%  8,9%: 1,781 )53 26 12 Al
B L v e e rarare e rarers s rararnrararnrnraral
.............................................................. @akrop 2 — EXCIVIOATAUMIA | eereeeeeeseeeeeeesnnnnnnnnns
z;;’:;::; Y CORCYATmI  OMHOC €& 695%  12% 8%  1.8%  8,6%F 1,68 20 81 30 03
?f:ﬁﬂfﬁim PASMULLLALE O OMHOCY €8 ¢4 Gor 117%  83%  49% 10,5%} 1,85} 08 82 26 03
IpuxBaTame CKyIOr IOKIOHA of kiaujeHta.  40,3%  21,2%  19,1% 8,9% 10,5%§ 2,28§ ,39 ,66 ,01 33
Masare noicona Wi HOBIA 0006aMa KOJe g3 50/ 5700 16 64 8%  6,5%; 1,99% 24 55 30 30

Bam ynyhyjy kinjenre. : :
;/a“:z;‘:sﬁ’e FUIMICHTA KOJCTaMa Y 3aMCHY 59 704 19,7%  10,5%  3,7%  6,5%% 1,78} 36 51 38 22
Hannahupame yciyra KIMjeHTHMa IO
IpyruM TieHamMa y omHocy Ha oHe 47,1% 194% 178%  58%  9,8%: 2,12i ,30 53 14 )38

TIPOIIUCAHE aIBOKATCKOM TapPI(i)OM,

(I)alcm.;.) 3- Hengmcnazmo HoCTyname npeMa cTpaHKama

NN EEEsEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEE wasennssnnnsndnnnnnnn e EmEA b EEEARREA R EEAEEESEREsAEEEEAEEEEEEREEEEEEEEEREEEEEE)

ﬁ“;;‘gﬂ”};’::j;‘fﬁb’;g:f;f“zi‘;;gz WO 717%  123%  55%  43%  62%F 161} 28 21 60 ,10
Kojfp’l‘]‘::[f; n;‘;ff:‘;‘:g:: C;;T?l"pm””]a ° 738% 145%  62% 6%  49%F 148} Al 27 63 05
?;y‘;ﬂi‘;?‘i;uj:f:ip”ﬁ’:"“x MONATARA O g22%  92%  34% 9%  43%F 1,36} A0 24 67 07
K“Jf;}’;zf;"ﬁi[jZJLYH‘L%&LK':);'LOHJ;TO?TZ?;’;?*‘ 197%  29,5% 228% 157% 123%i 2,713 25 12 63 26
gii?;:;“fayiﬁznygﬁzz aﬂ:””JCHTy KO 35396 28,6% 209%  8.9%  92%: 2,34% ,04 ,09 58 03
CacTaBsbame CyBUIIHHUX I10JIHECAKA. 47,1%  26,5% 16% 5,5% 4,9% 1,95 28 14 61 32
Hamnajame NPOTUBHUYKE CTPaHE y CIOPY

kopumhemeM MeXopaTHBHUX npuaeBa wim — 82,2% 8,6% 2,5% 1,5% 52%: 1,393 41 ,39 58 ,03

GahemeM meHe JIMIYHOCTH.

KTOP ........ e T

44,6%  20,6% 13,8% 8,6% 8

l/lcrmahmsanae IIaTe TMPUIIPABHUKY ,,Ha
pyke*.

IMoTnucHBame yroBopa O BOJOHTHPAIbY ca
MIPUNPABHULIIMA panu uzberaBama 60,9% 16,0% 10,8% 5,2% 5,2%
JJuahatea Topesa MIONPHHOCA, ||\ | |\ ivesessssnessssnssssnssssnssasnssssnasnnns

1 Be3 cyMme HeeTHYHO TOHAMIabe (HUKaa eTH4HO), 2  ETnuHO noHamame y peTkuM cutyanujama, 3  IloHamame Koje je moHeKas

13 15 19 82

S emssssEsssEEsssEEEsEEEEEEn

€TUYHO, 4 eTHYHO MOHaIamke y BehuHu cuTyanuja (4ecto eTudHo), 5 be3 cymme eTnuHO moHamame
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Examining of the moral beliefs of current and future members of
the legal profession is an important step toward properly understanding
and defining the factors that influence their formation and change. This
paper presents an analysis of the moral beliefs of different categories of
legal professionals in Serbia, using factor analysis (principal components
analysis) on a sample of 325 respondents, attorneys at law, legal
trainees, and students. The impact of socio—demographic factors (gender,
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KO JE BHO ITIPBU IEKAH ITPABHOI' ®AKVIITETA
Y BEOI'PAZLY ITOCJIE APYT'OI' CBETCKOI' PATA

Hcemopuja Tpasnoe gaxyimema y beoepady y 6ypHom nepuody Henocpeoro
Haxou 3agpwemxa [pyeoe ceemckoe pama Huje 00 cada OemasHuje npoyuasawa.
Aymop je y pady oerumuyHo oceemauo maj nepuod nokywiasajyhu oa paspeuwu ou-
aemy ko je 6uo npeu oexan Ilpasnoe paxyimema y beoepady nakon ocnoboherva.
Ilpema nodayuma u3z gaxyimemckux Xxponuxa, mo je ouo npogh. op Josan bBophesuh.
Melymum, y penesanmnoj apxusecxoj epahu manazumo opyeauuje nooamke, npema
Kojuma je npeu uzabpanu oexan Ilpasnoe ¢paxynmema y beoepady naxkown 3aspwemxa
lpyeoe ceemckoe pama 6uo npog. Op Munan bapmouw.

Kibyune peun: [lpasuu gpaxynmem y Beocpady. — [exan. — /Ipyeu céemcku pam. —
Munan Bapmow. — Josan Bopheguhi.

1. YBO/J

[IpaBHu daxynter y beorpany je yrieaHa BUCOKOIIKOJICKA YCTaHO-
Ba KOja 3aciyXyje Ja ieHa ucTopHja Oyne aerasbHO mpoydeHna. Hajsehn
JONPUHOC Y UCTpaxuBamwy uctopuje [IpaBHor Qakynrera y Beorpamy
npurnaja ousiieM npodecopy u aekany Jbyournu Kanauh, koja je pesyin-
TaTe 0 KOjUX je Jouuia o0jaBuia y BpemHHMM MOHOrpadujaMa Mmoi Ha-
cnoBoM Hcmopuja Ilpasnoe qbakyfzmema y beoepady. Uctpaxusama cy
o0jaBJbeHa y TpH KILHTE KOje je m3aao 3aBof 3a yu6eHHKa U HACTaBHA
cpeactBa y beorpany. IIpBy xmury mpod. Kanauh je nanucana 3ajeqHo
ca OuBmoM mpodecopkoM Tor ¢dakynrera Jenenom Janwnosuh u oHa je
oOyxsaruia nepuoa 1808—1905. ronqune (Kanauh, Janwnosuh 1997). ¥

Ansokar y Benukom ['pagumry, drpantic68@gmail.com.
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JIpyToj KiU3u 00jaBJbeHO] Y /1Ba ToMa, oOpaljeH je mepuon 1905-1941.
ronuHe (Kammuh 2002). Tpeha kmura ce OaBuna cynOuHoM IlpaBHOT
¢dakynrera y beorpany y parnom nepuony 1941-1945. ronqunae (Kanauh
2005).

3a pasznaMKy OI paHMjuX IepHoja KOju Cy HCLpIHHjEe NMpoydaBa-
HH, uctopuja IlpaBHOr Qakynrera y beorpamy y mpBuMm roguHama Ha-
KOH [[pyror cBeTCKOT para HHje JeTaJbHH|e UCTpakuBaHa. Taj mepuon je
030mwbHUje 00pahuBaH camMo y jenHoj MoHOrpaduju Koja ce 0aBU Cyaou-
HoM Oeorpazckor u cyboruukor [IpaBHOT dakynrera y paTHOM EPHOLY U
NpBUM Mecenuma HakoH ociobohema (Cumuh 1996, 121-140) u jenHom
YJIaHKy Y KojeM ce oOpaljyje mepruo HemocpenHo HakoH 3aBpireTrka Jpy-
TOT CBETCKOT para W mpukasyjy OpojHe Temkohe ca kojuma ce Dakyarer
CyouaBao y HacTOjamy Jla CTBOPH YCJIOBE 3a IIOYETaK MpPBE IOCIIEpaTHE
mkosicke rogune (ITantuh 2015, 154-173).

Jemna o muiema U3 TOT TepHoa jecTe Ko je Omo mpBu aekad [Ipas-
Hor ¢akynrera y beorpany nakon J[pyror cBerckor para. OAroBop Ha TO
MTamke Hau3ren He Ou Tpebayo nma mpeicTaBiba MoceOHy Temkohy. Y
MyOIMKaIji Kojy je (axynrer 00jaBHO MOBOIOM jyOmiieja CTO TMEAeceT
TOAWHA Of TIOYETKA pajia HaBOAM ce na je mekan 1945, 1945/46. rogune
6uo npod. Joran Bophesuh (Ilpasuu daxynrer Yaupep3utera y beorpa-
my 1991, 85). U y cnenehoj jyOmmapuoj mybnukaruju gaxyiarera moBo-
JIOM CTO IIe3/IeCeT TeT TOJMHA o1 moveTka paja daxynrera HaBOAU ce Jia
je mexan 1945/46. ronune 6uo mpod. Joran bophesuh (JoBanosuh, yp.
2006, 72). HajucTtakHyTHjU HCTpaKHBa4d M XpoHWUIAp ucTopuje [IpaBHOT
¢dakynrera y beorpaay npod. Jbyoumna Kanguh y cBoM >KHBOTHOM HIemy
Ucmopuja Ilpasnoe ¢axyimema y beocpady 3abenexuna je Iomarak
na je mpodecop Joran bopheBuh 6mo TpBM BpHIWIIALl TYKHOCTH JEKa-
Ha [IpaBHOT dakynTeTa o ocmobohewmy, a 3aTUM TIPBU HW3a0paHU JCKaH
1945. ronuue (Kanauh 2005, 274). Ha MmepMepHO] TI0YH Y X0y HCTIPE
Jexanara dakynreTa Ha K0joj Cy yIrcaHa UMEHA CBUX JIOCAJAIBHX JIe-
KaHa ca roguHaMa y KojuMma cy o0aBspaiu Ty GYHKITH]Y, HaJIa3u ce moja-
TaK 1a je aekad 1945/46. ronune 6o npod. JoBan bopheruh.

MehytnuMm, npoyuaBajyhu apxuscky rpaly o IlpaBHom axynreTy
y beorpany koja ce omHOCH Ha MpBe TOAMHE HAKOH OCI00Ohema, MO
CMO JI0 HEKHX JPYTayMjux Ca3Harba, KOja MOTY CTABUTH TOJA CyMIbY TO-
JIaTaK Ja je TO TavyHo.

2. OBHOBA PAJIA TIPABHOI' ®AKVIITETA YV BEOI'PALY
HEITOCPEJHO ITOCIJIE OCJIIOBOBEBA

Beh npBux nana nakoH ocnobohewma beorpama ormoueno ce ca
npunpemMaMa 3a OOHOBY pala YHHBep3UTeTa. I 1aBHH HapoaHOOCI000AH-
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na4yku ogoop Cpbuje noHeo je oanyky 1. HoBemOpa 1944. ronune kojoMm
je ycranosbeHa Komucuja 3a 00HOBY YHUBEp3HUTETa KOja je MMaJa 3a-
Jarak ja cariefa nocrojehe crame Ha YHHBEP3UTETY, 1a BOAU H-ETOBE
MOCIIOBE M Jia Hpelay3rMa CBe Mepe 3a meroBy oOHOBY.! Mcror nana
I'maBHmM HapomHoocnoboaunadku ogbop CpOuje je JOHEO OMIYKy KOjoM
j€ CyCIeHI0Bao ca IYXHOCTH CBE NOTAJAIlbe¢ YHUBEP3UTETCKE BIACTH:
peKTopa, MPOPEeKTopa, aAMUHUCTPATUBHOT TUPEKTOpPA, CBE JEKaHe, Ipo-
JICKaHe M YIAHOBE YHUBEP3UTETCKUX YIpaBHUX Tenda. [Ipujem Tor akra
CBOjEpYYHHUM IMOTIHCOM MTOTBPIHO je JoTajallmu Aekad [IpaBHor daxyi-
tera 1p Pesba ITonosuh 3. HoBemOpa 1944. roguue.?

VY pag oOHOBJBEHOT YHHBEP3UTETa AaKTHBHO Cy OWJIM YKIJbYy4YEHU
HacrapHunm [IpaBHOr ¢axynrera. Komucuja je omnykom ox 8. HOBeM-
Opa 1944. roguHe 3a aAMHHUCTPATHUBHE TIOCIIOBE y PexTopary oapemmna
npocdecope [lpaBHor ¢akynrera y beorpany np Huxomy CtjemanoBuha,
KOjU je MMao HaJJIKHOCT Aa Bomu ommire mocioBe CekpeTrapujata u
aAMUHHUCTpauuje YHuBep3utera, u Ap bopucnaBa bnarojeBuha, xoju je
OMO 3aJyXKEH 3a MOCJIOBE YHUBEP3UTETCKUX 3a]ly:KOMHA, (DOHIIOBA U JI0-
0apa.’ Komucuja je na cequuim ox 13. neuem6bpa 1944. rogune omryduia
Jla Ty)XKHOCT CeKpeTapa YHHBEp3uTeTa BpmH Jp MmmBoje Mapkosuh,
nornent IIpaBuor ¢akyarera.*

Ha ocHoBy omiyke I[naBHOr HapogHOOCIOOOIMIAYKOr 0700pa
Cpbuje on 1. HoBemOpa 1944. ronune Komucuja 3a yHUBEp3UTETCKE TO-
CJIOBE je Ha CBOjOj ceHUIM of 3. HoBeMOpa 1944. ronuHe onpennna ap
JoBana hophesuha, 1a Boau CBE MOCIOBE KOJU CIANajy y ACTOKPYT JeKa-
Ha Tor ¢akysarera.’ Kao BpIiuian Jy)KHOCTH JIeKaHa, MOPao je a periaBa
OpojHe npobieme. 3rpana je y Behoj Mepu Ouna pynHupaHa TOKoM Oopas-
Ka HeMadke W ocliobonuinauke Bojcke. HactaBHu kanmap je 6uo yckpahen
3a MHOTa 3HayajHa MMEHa jep Cy HeKu Mpodecopu CTpesbaHH 3a BpeMe
para on okymnaropa (bBophe Tacuh u Muxajno Mnuh), a apyre je HakoH
ociobohema HOBa BIIACT YKJIOHWIA ca (paKylaTeTa HEKH CYy CTpeshaHh
(Mnuja [pxuh), a npyru oncrpamenu kao HeronoOuu (Toma JKuanosuh,

' Komwcnjy ¢y caunmasamn: ap Cunumia Craukosuh, ap Boprcmas Crearosuli,

np Baco Yy6punosuh, np Cperen lllssuBuh, np baja bajuh, ap Jespem HenesskoBuh, ap
Josan DHophesuh, np Cresan hBemnneo, np [lerap Konenmuh, np Anexcanmap Jlexo u np
Munanen Jocunouh. Apxus Cpbuje, @onn I'-200, Pexropar beorpaackor yHuBep3urera,
Komucuja 3a 00HOBY, dacuukina I, 6p. 905/45.

2 Apxus Cp6uje, ®onx I'-205, IIpasau pakynret, Omurra apxusa, romuua 1944—
45, dacuukia XIX

3 Ibid., onmyxa nocrasibena Ilpasuom (axyrrery y Beorpany momicom Komucuje

mox Opojem 8. ox 9. HoBeMOpa 1944. ronune.

4 Ibid., onnyka nocraeibena [passoM pakyirery y Beorpany normcom Komucuje
mox Opojem 208 ox 14. neuembpa 1944. rongune.

S Ibid., 6p. 686/44 omnyka nocraribeHa [IpassoM (axyntery y Beorpany pomicom

Komncuje 3a yHHBEp3UTETCKE MOCIOBE IO 03HAKOM ,,CIIyKOeHO o 4. HoBeMOpa 1944.
TOZIVHE.
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Anekcannap ComnosjeB, boxunap C. Mapkosuh, Tuxomup BacubeBuh,
Anam Jlazapesuh wntn.) Bemukum TpymoMm u 3amaramem npo¢. JoBana
Bopheruha 3anpxkan je Behu neo npocropuja y GaxkyiTeTCKOj 3rpaau, a
HACTaBHU KaJap je KOHCONWJOBAH O]l MpeocTalnx HacTtaBHHKa [IpaBHOT
¢dakynrera y beorpany u IlpasHor ¢dakynrera y Cyborumm, Koju je Ha-
KOH ociobohema yKHHYT, TIa je TIpeocTalie HacTaBHHUKE Tpey3eo lIpaBHK
¢axynrer y beorpany.

3. U3BOP I1IPBOI' AEKAHA ITPABHOI' ®AKVIITETA V
BEOI'PA/Z1Y IIOCJIE APYI'OI' CBETCKOI' PATA

Beh kpajem aBrycra 1945. rogauHe cTBOpEHH Cy YCIOBH Ja ce TpH-
CTyNu M300py CTAIHUX PYKOBOJICTaBa HAa YHHMBEP3UTETY M (hakynTeTnma,
Kako OM ce IITO 00Jbe MPUIIPEMHUO IMOYETAK MPBE INKOJCKE TOAUHE Ha-
KOoH ocyiobohema. Ha ocHOBY YpenOe o yHMBEP3UTETCKUM BJIACTUMA U
ocobspy YuuBepsutera y beorpany, Komucuja 3a 00HOBY YHHBep3uTeTa
OopraHu3oBaia je u300p peKkTopa, IPOPEeKTopa U JeKaHa CBUX (akyaTera
3a mKoicky 1945/46. romuny. M360p je 00aBJbeH Ha CKYIy YHHBEP3H-
TeTckux mpodecopa u goreHara 28. aBrycta 1945. rogune. IlpBu mu3-
abpanu nexan [IpaBHor ¢akynrera y Beorpany HakoH ocioOohema 610
je npod. Munan baprom. Tpu naHa kacHuje, MUHUCTapCTBO MPOCBETE
Cp6uje motBpauio je uzbop mpod. baproma 3a gexana.® Mctum akTtom
je noTajaliky BpLIMJAL TyKHOCTH AekaHa rnpo¢. Josan Hophesuh nsz-
abpaH 3a mpojeKaHa 3a MKoIcKy 1945/46. roguny.

[Ipod. Munan Baprom je o6aBipao myxHOCT nekaHa ce 1o 10.
oktoOpa 1946. ronuHe Kama je Ha (aKyaTETCKOM CaBeTy 3a JIeKaHa 3a
cienehy mkoicky romuHy u3abpan npod. ap Mwuoapar Ahumosuh. Ty
otyKy je 12. okroOpa 1946. romuHe noTBpauiio0 MUHUCTAPCTBO MIPOCBE-
te Haponue Pemny6nuke Cpowuje.’

Nwme nexana Munana baproma He crioMumbe ce y (aKyJlITeTCKUM
aHaJMMa BEpOBATHO 300T TOra LITO je MPETEeXHH Aeo IKosicke 1945/46.
roguHe O6uo ozncyrtad ca ¢axynrera. [Ipodecop Munan baprou ce y me-
promy HaKOH ocioOohema 3eMibe U TTOBpaTKa M3 3apo0JHEHUINTBA OMAaX
jaBuo Ha xyxHOCT Ha IIpaBHOM dakynrery.® Mehytum, kao excrepra 3a
Meh)yHapoaHO MpaBo HOBA BJACT I'a je aHTra)koBaja Ha JIp>KaBHHYKUM IO-
CIIOBMMa y MHOCTPAHCTBY, Tako Ja je mponeka mnpo¢. Josan bophesuh

¢ Apxus Cpbuje, ®oun Pexropar Beorpaackor ymmsepmsurera, Komucnja 3a
00HOBY YHHBEPU3UTETA, (haciuKia pa3Ho, op. 2696/45.

7 Ibid., 6p. 4182/46.

§ Tpod. Munan Baprow ce u3 3apoGibeHnmTEa BpaTHO 15. anpuma 1945, romuue,

a Ha penoBHY IyxHOCT Ha IIpaBHOM dakyntery y Beorpany ce jaBuo 16. ampmma 1945.
roaune (Cumuh, 140).
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Belin Jieo Te IIKoJCcKe roauHe 00aB/hao MoCioBe jAekaHa. [Ipodecopa
Bbaproma je y m3Bohemy HacTaBe Ha mpenMeTy Mel)yHapoIHO MpHBat-
HO TIpaBoO 3aMemuBao npod. bopucnaB biarojeBuh, koju je Te IMIKOICKE
TOIMHE TpeJaBao BUIE IpeaMera (PUMCKO TpaBO, HACIEIHO IIPaBo,
MeljyHapoIHO MPUBATHO MPABO, PAHO MPABO).

4. JEJIATHOCT IIPO®. MUJIAHA BAPTOIIA HA ®YHKIWIN
JEKAHA ITPABHOI" ®AKVYJITETA V BEOT'PAIY

Hakon u300pa 3a nekaHa y BpeMe JIOK je join OMo y 3eMJbH, pod.
Baprom je 6mo akTuBHO yKJbYydeH y pax ®Pakynrera. Hapounto je 3ama-
’KE€Ha FHeroBa akKTHBHOCT HA MMOCJOBMMA JIeKaHa y JaHMMa HpeJl CBEYaHO
orBapame Dakynrera, 3. HoBeMOpa 1945. rogune, HAKOH yera je oTHove-
7a HactaBa.” Y TOM CMHUCIY Cy 3HadajHe Oune ceanuie Casera IIpaBHOr
¢axynrera ox 25. u 29. okrobpa 1945. ronuHe Ha KOjuMa Cy JIOHETE CBE
3HauajHHje OJJIYKE Y BE3W ca Mo4YeTKoM paja dakynrera. TuMm cemHuia-
Ma, Ha KOjUMa Cy YCBOjEHHM HACTaBHU IUIAHOBH, PEIIaBaHH KaJIpPOBCKH
npoOJIeMH, JIOHETe Cy OIyKe O TMOYETKy pajaa (akynTera, OpraHu3anuju
HacTaBe U MCIHTA U yTBphHBamky pacnopesa 4acoBa, PyKOBOAMO je Tpod.
Baprom kao nexan. Y HeKHM O[uTyKama JOHETHM Ha ceaHuiama CaBe-
Ta (Qakynarera oH je obaBemTaBao Pextopar YHHMBep3WTETa W TPasKUO
WHCTPYKIMj€ WIN MOTBPAY OAIyKa.

Taxo je 26. oktoOpa 1945. ronune ymytno gonuc Pexropary y kome
ce HaBOJM Jia ce Ha cenHuIM dakynrerckor CaBera of 25. okroOpa 1945.
TOOMHE paclpaBibajio 0 HacTaBHMIKMMa Benusapy Mutposuhy u Pago-
mupy JKuBkoBuhy koje je uzabpano MUHHCTapCTBO MPOCBETE, a HUCY Ce
oJ1a3BajIy MO3UBY Aa ce jaBe Ha DakynrteT. Y momnucy nekaH baprom Ha-
BoaH 1a je mpod. Mutposuh 6onecTan u 1a ce Hanasn y Bpmaukoj bamu,
TJIe je BETrOBO CTAJHO MPeOHBANHINTE, T€ /Ia MY jé YIIYyTHO MHUCMO Y KOMe
ra MOIIM Ja Ce M3jacHM Jia JIu he ce jaBUTH Ha JYKHOCT JI0 MOYETKa Ha-
crage.!”

HUcror nana nexan baprom ynyhyje monuc Pextopary YHusepsu-
Tera y KoMe HaBoxu Ja je CaBeT dakynTera NPUMHUO 3HaBY 00aBELITCHE
na je moueHt Pamomup JKukoBuh ompeljen 3a cramHor generara mpu
MehyHnapoanoj komucuju 3a patHe 3iounHe y JloHaoHy U na he Ha T0j

JIy’)KHOCTH OWTH 3ay3€T Y TOKY IIeJIoT 3UMCKOT cemecTpa Te Monu Pekropat

®  CpeuaHa aKajieMHja KOjOM je 0GeIIeKeH ModeTak pana hakyIreTa oapiKana je 3.
HoBeMOpa 1945. ronune y ampurearpy V y3 npucycTBo OpojHHX rocTHjy Mely Kojuma cy
OmM IpeCceaHUNN CBHX CyI0OBa ca TepUTOpHje rpaxa beorpasa u npeacTaBHUNN BOjHUX
komanu. llltamna je obaBecTwia jaBHOCT O MOYETKy pana dakynrera: [lonumuka Op.
12130 (1945, 5) u Bopba 6p. 268 (1945, 3).

10 ApxuB Cpb6uje, ®onx Pexropar beorpanckor ymmsepsurera, Komucuja 3a
00HOBY yHHBep3HTeTa, (hacumkia pazHo, op. 1002/45.
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na ox IIpencenquumraa CaBesne Bnaae — llepconanHo onesbeme npudaBu
U3BEIITaj O TOME YMjOM OUIYKOM je OH IOCTaBJbCH 3a CTAJHOT JeJierara
y Jlonmony u konuko he jomr octati Ha TOj Ay>KHOCTH.!!

Hexan Munan Baprom je 30. okroOpa 1945. rogune ymyTtno jmo-
nuc Pexropary YHuBep3uTera y koMe uMx oOaBemraBa 1a je (axyaTer-
cku CaBeT Ha CeTHHLHM Of NPETXONHOI JaHa Ha mpeasyor Ap Mwuxawmna
Koncrantunosuha u ap Munana baproma, jenHoracHo uzabpao [pa-
romupa CrojueBuha, acuCTeHTa U JOKTOpaHAa MpaBa, 32 XOHOPAPHOT Ha-
CTaBHHUKA 32 MPEIMET PUMCKO [IPABO M MOJIH Ja ce Taj u300p HOTBpAU. 2

[Ipodecop Bbapromi, kao aekan (akynrera, MOpao je aa ce cra-
pa ¥ 0 CMEIITajHUM MpodiieMuMa y 3rpaau (akynrera u jga 00e30equ
JIOBOJAHO MPOCTOPHja 32 HECMETAHO OJpKaBame HacTaBe. Y TOKy para
MHoOre (hakynTeTcke 3rpaje ouie cy omreheHe u HeynoTpeOsbUBE, TC j©
HaKoH ocioOohema BehnHu (akynrera OWIO Temko ga 00e30ene anek-
BaTHE MPOCTOPHje 3a OJipiKaBame HacTaBe. 3rpajaa [IpaBHor dakynrera je
Onia penaTvBHO HOBa, rpaljeHa y MOAEPHHCTUYKOM CTHIY M KOM(OopHa
3a OHO BpeMe.'? be3 3HaTHMjUX croJpalImbuX omrehema qouekana je Kpaj
para.'* Crora je ox IlpaBHOr (hakyiTeTa 3aXTEBAHO JIa YCTYIH JIE0 CBOjHX
npocropuja 3a morpede apyrux ¢akyarera.'> Y momucy ox 26. okroOpa
1945. ronune nexan npod. Baprom oGaBemraBa Pextopar ma Hucy y
MOryhHOCTH 112 yAOBOJbE 3aXTE€BUMa JPYTux Qaxyntera jep cy Beh ycry-
MWIKA CyTEPEHCKE MPOCTOPHjE KOje Ce cacToje on jeHor aMm(puTearpa, 1Be
ceMuHapcke cobe M ocaMm kKaOuHeTa, y Koje je ycesbeH Du3Muku 3aBOJ

U 1bid., Gp. 1003/45.
12 Ibid., Gp. 1040/45.

13 3rpana Iparor dakynrera je carpahjena y mepromy 1937-1940. romume, a
OTBOpEHa je 3a cTyaeHTe y jeceH 1940. roqune

4 VhyrpammsocT mpocToprja W Hamertaj 6wt cy sHatHuje omtehenn. Hakon
ocnobohema Beorpana 20. okrobpa 1944. rogune y 3rpany dakynera ycenuna ce Haj-
Mpe COBjeTCKa OCI00OIUIIauKa BOjCKa, Koja je Ty OopaBwia 1o 5. HoBemOpa 1944, a
3atuM U jenuHuie HapomHoocnoGoaunadke BOjcke, Koje Cy 3rpaay KOPHCTHIIC Kao Ka-
capy. To je jomr BuIIe ZONPHHETO Ja CE MOropiia HOHAKO JIOLIe CTame MPOCTOpHja
Koje cy Owie pynHHUpaHe u omrteheHe GopaBKkoM HeMmadke Bojcke y muMa. O Tome xa je
HapozaHoocnoboaunadka BOjcKa JIOaTHO HAHOCHIIA LITETY 3rpajd M HaMEIITajy TOBOPU
Y IIMCMEHH aKT BPILIMOLA NY)KHOCTH JekaHa ynyhen Komucuju 3a o6HOBY YHuUBep3uTera
y KoMe ux obaBemTaBa Ja je 3rpaja y OeqHOM cramy, Ja Ccy omTeheHe WHCTamanmje
LEHTPAIHOT Tpejamka 1 KaHalM3aluje, Jia je HaMEIlTaj JeJIOM pa3HeT, a BOjHUIM omTehyjy
HAMEIITaj U Lenajy ApBa MO MOJOBHMMA, yCIea 4era je JOoIuIo 10 omreherma mogosa y
BeNMHH MPOCTOPHja, & y HEJOCTaTKy JApBa W YIjba 3a OIPEB KOPUCTE M CaM IPEOCTaln
HamemTaj. Apxus Cpbuje, @onn ['-205, pacuukma XIX.

15 Pekropar je cojuM akroM 6p. 3542 ox 24. oktobpa 1945. ronuue Tpaxuo aa
ce 3a notpebe Dunozodekor dakynrera ogHocHO cmernrtaj ['eorpadekor u Ilexaromkor
MHCTHTYTa U IPYTHX AenoBa TOr (akyinTera, yCTyle [eCHO KPUIIO MPBOT CIpara ca IBa
CeMHUHapa, CITyIIa0HUIIOM, aM(UTeaTpoM U CBUM KaGMHETHUMa, U TIPOCTOPHjE Y MPU3EMIbY
U TO: CIyIIAOHWIA, /(Ba KaOWHETa M jOUI JBE MPOCTOPHjE MOPEHA CIYIIAOHHIE. APXHB
Cpbuje ®onn 205, pacruxna XIX, 6p. 974/45.
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U J1a ¢y y MOryhHOCTH Aa ycTyme jomr camMo JBa CeMHUHapa U IeT KaOu-
HeTa Ha JIeBOM KpHIIy NpH3eMiba. Tume OM Ha pacnonaramy [IpaBHOM
(akynTeTy, ocuM amduTearapa 1 CIyIIaOHHIIA 32 OP)KaBamkbe HACTaBE Ha
PEIOBHHM CTyIHjaMa, OCTaJIo jOII CelaM CeMHHapa 3a JOKTOPCKU Kype U
noceOHe TeyajeBe u 28 kabWHETa 3a HACTaBHUKE, OJf KOjHX OW TIeT MOpajo
Jla ce MpeTBOpH y cemuHape.'®

[Ipodecop bapromr je y Temko Bpeme mocie ociiobohema moka-
320 MPENy3UMJBHBOCT Y pyKoBohemwy (haKyaTeTOM, CBOjCTBEHY CaBpeMe-
HUM MCHAIIepHMa, CIIOCOOHOCT Jia 00e30eau (pUHAHCHjCKa CPEACTBa 3a
notpebe dakynrera. Tako je omoryhmno aa ce Heke of MPOCTOPH]ja, KOje
HHCY OWJie HEOIXOJHE 3a ONp)KaBame HACTaBe, U3/1ajy Y3 HaJOKHALIY, 1a
Ou npuxon ox Hariahene 3akynHuHe kopuctro dakynrer. [letor HoBeM-
Opa 1945. ronune ynytuo je Pexropary YHuBep3uTeTa IONHUC y KOME HX
obaBemraBa na je OMiaIMHCKO (UCKYITYpHO IpywmTBo ,,IlpBeHa 3Be3-
na“ — KOPHCTHIIO (bakynTeTcky caly Ha MME Yera MM je namtahena Ha-
KHa/a KOJy y NIPWJIOTY JOCTaBJbajy ca MPEIJIOroM Jia ce OTBOPH Moced-
Ha maptHja ,,HakHana 3a ynorpeOy caie Ha IIpaBHoM dakynrery®, rae
Ou ce KmbIKMIA HarlalieHa 3aKyMHUHA, KA0 ¥ OHA Koja ce Oyme y6y;[yhe
HamahuBana 3a kopuiiheme cane, a TPUKYIIJBCHA HOBAIl OM Ce UCKOPU-
CTHO 3a OfIpXKaBame caje u apyre norpede ¢akynrera.!’

To je camo neo 3abenexeHuX akTHBHOCTH Tpod. bapromra Ha mo-
CIIOBMMa JieKaHa (haKyyTeTa, Ha OCHOBY Yera ce MOXKe 3aKJbY4YUTH Jja OH
HHUje Ouo camo (opmanHO M3abpaH 3a JeKaHa 3a IIKoJIcKy 1945/46 ro-
nuHY, Beh na je Ty qy)KHOCT 00aBJbao CaBECHO M MpeNaHo Kaja je Ouo y
3eMJBH.

5. CBEAJOYAHCTBA O U3BbOPY ITPO®. MUJIAHA BAPTOLIA
HA ®YHKIWNIJY JEKAHA TTPABHOI' ®AKVIITETA
Y BEOI'PAZTY

IMoxarak na je mpod. baprom 61O JekaH y MPBOj ITKOJICKO] TOIM-
HU HaKoH ociiobolhema MoTBphyjy y CBOjUM MEMOApPCKHM 3alliChMa U
MOjEe/IMHU H-ETOBH CaBPEMEHHUIIM, Talallibu HacTaBHWUIM [IpaBHor ¢a-
kynrera y beorpagy, kao mTO je YyBEeHH NpENpaTHH NMPAaBHHUK W MOJIUTHU-
yap [parospy6 JoBaHOBUN, KOjH je HAKOH 3aBpILETKA paTa HAKPaTKO OHO
Bpahen Ha [IpaBHu Qakynter. Kao xoHOpapHH HacTaBHUK Jp JoBaHOBHh
je W3BOAMO HACTaBy W3 IMpeIMeTa IOJMTHYKA CKOHOMHja IIKOJICKE
1945/46. ronuHe, HAKOH Yera je OMO MOJIUTHUYKH MPOTOHECH 07 HOBE Biia-
CTH Y OfCTpameH ca YHuBep3utera. OH y CBOjJUM MEMOAPCKUM 3alTUCHMAa
HaBOM 1a je y Jeto 1946. romuHe, y BpeMe KaJa je CTUrao HaJor ja

16 Apxus CpGuje, @oux [-205, pacuuxma XIX.
17" Ibid., 6p. 927/45.
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Oyne yxiomeH ca Pakyntera Ay)KHOCT JiekaHa Bpiuo JoBan hophesuh,
nomTo je Jekan MwusaH BapTomn Ouo 3ay3eT BaXKHUjUM JAP)KABHHUM TO-
cnosuMa (JoBanosuh 2008, 153) .

3aHUMIJBMBO j€ Ja je Y CHUMKIONEIUjCKHM H3namuma ,,Ko je ko
y Jyeocnasuju* xoju Cy HpeiCTaB/baid HEKY BpCTy Ouorpadckux Jek-
CHKOHA JKMBUX CaBPEMCHHKAa Ha Pa3IMYUT HAUMH HHTEPIPETUPaH ICO
ouorpaduje 1p Munana baproma koju ce 0JHOCH Ha HETOBY TYXHOCT
nekaHa. Y usgamy u3 1957, ronuae HaBoaM ce na je 1945. romune Munan
Baprom Ouo nexan IlpaBHor ¢akyntera, a on 1946. ronuHe XOHOpapHU
penoBuH npodecop (JankoBuh, Munanosuh pen. 1957, 45). Mehytum, y
n3gawy u3 1970. romune, 3a Koje je MPEAroBOp HAMKUCAO YHPaBoO Mpod.
Munan Baprom, TakaB mojaTak HeJocTaje, a HABOAW CE caMmo Aa je OH
nocyue para 6uo mpodecop IlpasHor dakynrera (PajoBuh, mi. pen. 1970,
57). Cprcka akagemuja Hayka u ymetHoctu (CAHY), umju je 6uo pe-
noBHU wiaH, cekperap (1961-1965) m mornpeaceanuk (1965-1971),
o0jaBuiia je y meroBoj Ouorpaduju nogarak ga je 1945. roqune Ouo nae-
kaH [IpaBHor ¢axynrtera y beorpaxy (CAHY, 2020).

6. BAKJbYYAK

W3 nmoctymHe apxuBcke Tpahie koja ce OOHOCH Ha JIENATHOCTH
[IpaBHor ¢axynrtera y beorpany HemocpenqHo HakoH 3aBpiieTka Jpyror
CBETCKOT para, HEJABOCMHCIICHO MPOM3MIAa3d Ja je BpLIMJal JY>KHOCTH
JIeKaHa y MepHOoIy HAKOH ocioOolema, ox 3. HoBeMOpa 1944. no 28. aB-
rycta 1945. rogune 6mo mpo¢. ap JoBan bophesuh. themy npunanajy
HajBehe 3aciyre 3a pemasame OpojHHX TelIkoha ca KojuMma ce Qakyarer
CyO4MO y THUM JaHMMa Ja Ou ce CTBOPWIIM YCJIOBH 3a O0OHOBY pazaa ¢a-
KyJITeTa M moyerak Hactase. MelyTum, npBu mzabpanu nekan [IpaBHor
¢axynrera y beorpany 3a mxoncky 1945/46. romuHy 6mo je mpod. mp
Munan baprom, koju je Ha Ty (QyHKunjy uzadpan 28. aBrycra 1945. ro-
auHe. 300T OpKaBHUYKHUX TOCIOBA Y MHOCTPAHCTBY BehW €0 Te KO-
CKke roauHe OMO je oacyTaH ca (akynreTa, na je (akylITeToM yIpaBibao
npoaekan Joan bophesuh. Mehytum, kana je 6uo y 3emsbu, nmpod. bap-
TOLI je aKTUBHO 00aBJhao QY)KHOCT JekaHa ¢axynTera. TakBa aKTUBHOCT
je Hapo4MTO 3amakeHa Ha cenHunama CaBeTa Ha KOjUMa Cy JOHETE CBE
3HauYajHMje OMITYKE Y BE3U ca MOYETKOM pana dakyntera. Crora cMarpamo
Ja Ou y ¢axynTeTcke XpoHUKE Tpebajo ynucaTy MoJaTak Ja je BpIIuian
OyXHOCTH AekaHa 1944/45. rogune y BpeMe mpumpema 3a ModeTak pana
¢axynrera 6uo npod. np Joan Hophesuh, a 1a je mpBu U3adpaHH eKaH
[TpaBHor Qakyntera y beorpaxy Hakon Jpyror cBeTcKor para 3a IIKOJI-
cky 1945/46. ronquny, 6uo npod. ap Munan baprom.
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Hp Hukona Eo;mpora*

O IPECTAHKY CYAUJCKE ®YHKLIUJE HABPILIEHEM
PAJIHOT" BEKA

Yemag Penyonuxe Cpbuje cadpoicu jedanaecm 4ianoea Kojuma ce ymephyjy
Hayena HAa KOjUMA je CYOCMB0 Op2aHUu306aHO, KAO U 2apanyuje cyOcKe He3asuc-
Hocmu. OcHosu 3a npecmanax cyoujcke @ynxyuje ypehenu cy Yemasom, mo jecm
OHU cy Habpojanu y unany 148, cmas 1 Yemasa, anu je 3axonooasyy npenyuimena
FUX08A DemasmbHa paspada, Kao u ypeherbe camoz ROCMmynKa 3a npecmanax cyoujcke
@yHKyuje u 3awmuma npasa cyouje y mom HOCmMynky. Jedan 00 Hauuma npecmanxa
cyoujcke Qynxyuje jecme u naspuiere paoroz 6exa. 3aKoHom o cyoujama nponucam
Jje paznuuum npasHu pexcum 3a npecmanax cyoujcke QyHKyuje nHaspuiersem paoHoe
6eKa 3a6UCHO 00 moza da au cyouja epuiu ynxkyujy y Bpxosnom xacayuonom cyoy
unu y Hekom opyeom cyoy, Kao u nocebHa npasuia 3a NPecmanak cyoujcke ynkyuje
cyouje Kkoju je npedcednux cyoa. ¥ pady anaruzupamo paznuuume npagHe pexlcume y
noanedy npecmanxa cyoujcke QyHkyuje Haspuiersem paoHo2 6eKa U NPeucnumyjemo
nocmojarse pasnoz2a Koju ou me pasziuxe onpagoanu.

Kibyune peun: [lpecmanax cyoujcke gpynxyuje. — Haspuwere paonoz eexa.— Ilpeo-
ceOHux cyoa. Bpxosnu xacayuonu cyo. — Yemasuu cyo.

1. O PA3JIO3UMA 3A TIPECTAHAK CYAWICKE ®YHKIUJE

VY unany 148 YcraBa HaOpojaHe cy cuTyauuje y KojuMa MOXe Ipe-
cTaty cyarjcka Gynknuja. To ce Moke ZOTOAUTH Ha 3aXTEB CaMOT CyAHje,
UCIYH-CHEM 3aKOHOM MPOMHMCAHUX yCJIOBA WIIN Pa3pellelheM U3 3aKOHOM
npeaBul)eHuX pasnora, Kao M ako cyamja He Oyne m3abpaH Ha CTajaHy

Penosuu npodecop Ipasuor dakynrera Yausepsurera y beorpany, bodiroga@
ius.bg.ac.rs.
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cynujcky ¢yHkuujy. OCHOBH M pa3iio3H 3a MpecTaHak cynujcke GyHkuuje
ommke ce ypel)yjy 3aKkoHOM.

Yerspra masa 3akoHa o cyarjama (3C)' Hocu HasuB ,,IIpecranak
cynujcke ¢ynkuuje”. Cymujcka (QyHKIHMja TpecTaje Ha 3axXTeB CyaHje,
KaJ Cyauja HaBpIIM paJHU BEK, KaJl TPajHO M3ryOM pajHy CHOCOOHOCT
3a obaBJbame CylaMjcke (yHKIHUje, Kaa He Oyae u3abpaH Ha CTaHY
¢byHkunjy wim kax Oyne paspemrer (wiad 57, ctaB 1 3C). Omnyky o mpe-
CTaHKy cyaujcke (QyHKUHMje JOHOCH BUCOKHM caBeT CyAcTBa U MPOTHB HE
Cyllija MOXKE M3jaBUTH NMPUTOBOp Bucokom caBery cyicTBa y poky ox 15
JlaHa OX JaHa JocTaBibama ommyke (wiaH 57, ctaB 2 3C). Bucoku caset
CYIICTBa MOXKE OI0AaLUTH MPUTOBOP aKO HHUj€ M3jaBJbEH Y POKY, YCBOJUTH
MIPUTOBOP ¥ M3MEHHUTH OJUTYKY O MpeCcTaHKy (YHKIHMje I OMOUTH MpU-
TOBOP M TIOTBPJIUTH OAIYKY O mpecTanky ¢yakmuje (wian 57, cras 3 3C).
Opnyka 0 mpecTaHKy cyaujcke QyHKLHje TocTaje MpaBHOCHaKHA KaJia je
noTBpleHa y MOCTYNKY 10 MPUTOBOPY MIIK HCTEKOM POKa 33 U3jaBJbHBAE
MIPUTOBOpa aKo MPHUTOBOp HUje u3jaBibeH (wiaH 57, ctaB 4 3C). IIpotus
NpaBHOCHAXKHE OJTyKe BuCOKOT caBeTa cyacTBa MOXE CE M3jaBUTH Kall-
0a YcraBHOM Cymy.

Cynuja xoju xenu na My (QyHKIHja MpecTaHe MOAHOCH MUCMEHH
3axTteB Bucokom caBery cyactBa (wiaH 58, craB 1 3C). 3axTeB Moxe
OWTH MOBYYeH AOK (QyHKIMja CyAMjU HE MpecTaHe OJIyKoM Bucokor ca-
BETa Cy/ACTBAa MJIM MCTEKOM POKa MpenBUl)eHOT OBUM 3aKOHOM (4iaH 58,
ctaB 2 3C). Ako 0 3aXTeBy 3a MpecTaHak QyHKIHje He Oyle OTyueHo Y
poky ox 30 maHa, cMarpa ce Jia je Cyauju (yHKIHja IpecTana UCTEKOM
poka on 30 maHa ox maHa IMOTHOIICHA 3aXTeBa (qnaH 58, ctaB 3 3C)
VY ocramuMm ciydajeBuMa CyaujcKa (byHKuHJa npecTaje OHOT AaHa KOjH
Bucoku caBer cyacTBa HaBene y cB0joj omnyuu (wian 58, cras 4 3C).
AKo cyaMja mocie MOKPEeHYTOT MOCTYIKa 3a pa3pellehe OAHECEe 3aXTEB
3a mpecraHak (yHKIHje, OH ce He pa3Marpa JI0 OKOHYama MOCTyIKa 3a
paspememe (wian 58, ctas 5 3C).

Cynuju npecraje cynujcka GpyHKUMja Kaja ce Ha OCHOBY MHIIbEHA
CTPYYHE KOMHCH]je HAJICKHOI OpraHa yTBPAM 1a je 300r 31paBCTBEHOT
cTama HeCroco0aH 3a Bpiuewke cynujcke pynkiuje (wian 60, ctas 1 3C).
Omyky o ynyhuBamy Ha 00aBe3aH 3[paBCTBEHH Mperiesn JoHocu Buco-
KH CaBeT CyJACTBa, HA MPEIJIOT MPEACEAHUKA Cy/a, MPEACEIHUKA HEero-
CpemHO BHIIET cyfa u camor cyauje (wian 60, cras 2 3C).

Cynuju xoju je mpBM IyT OupaH, a He Oyae M3abpaH Ha CTaJIHY
CynujcKy (YHKIHWjy, TIpecTaje Cyaujcka (yHKIHja JTaHOM HCTeKa TPO-
TOIMIIBET MaH/aTa, Ha OCHOBY oOpa3zioxkeHe oryke Bucokor caBera
cyncrsa (unaH 61 3C).

' 3axon o cymmjama — 3C, Cyorcbenu enacuux PC 116/2008, 58/2009 — ommyka
YC, 104/2009, 101/2010, 8/2012 — omnyka YC, 121/2012, 124/2012 — omnyka YC,
101/2013, 111/2014 — omnyka YC, 117/2014, 40/2015, 63/2015 — omryka YC, 106/ 2015,
63/2016 — onnyka YC, 47/2017.
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Cynuja ce paspemasa Kajx je ocyheH 3a KpUBHYHO Jeno Ha Oe3-
YCIIOBHY Ka3Hy 3aTBOpa O HajMame MIECT MECELH WMJIM 33 KaXKIUBO Jie-
JI0 KOj€ ra YUHH HEIOCTOjHUM CyIHjcKe (YHKIHU]e, KaJ HECTPYYHO BPIIH
(GYHKIMjy Wi 300T YYHEEHOT TEIIKOT JUCIUILUIMHCKOT TPEeKpIIaja
(uman 62 3C). HectpyuHum ce cmarpa HEIOBOJFHO YCIIEIIHO BPILECH-C
cynujcke GyHKIHM]e, ako cyauja Jo0Hje OIeHy ,,He 33a]J0BOJbaBa‘‘, CXOIHO
KpUTEpHjyMHMa 1 MEpHIIMMa 3a BpeAHOBame paja cyauja (wian 63 3C).

Cynuju mpecraje pagHH BEK Kaj HaBpImIM 65 TOAMHA KHUBOTA, IO
cum 3akoHa (wiaH 59, craB 1 3C). H3y3etHo ox ctaBa 1 oBor uiaHa,
cynuju BpXoBHOr KacalMOHOT cyJa NpecTaje pajHd BeK KaJla HaBpIIU
67 roauHa uBOTa, MO cuik 3akoHa (wiad 59, craB 2 3C).2 Ilpencen-
HUKY Cy[a KOjH y TOKY MaHJaTa HaBpIIM paJHH BeK cynujcka (QyHKOuja
u (QyHKIHMja IpeACEAHNKA Cylla MPecTajy UCTEKOM MaHJaTa MpeAceaHNKa
cyna (unan 74, cras 2 3C).

2. PA3JIMYNUT TTPABHU PEXUM TTPECTAHKA CYAUJCKE
OYHKIMWJE HABPHIEELEM PAZTHOI' BEKA

IIpema onpenbu unana 59 3C, cyauju npectaje pagHH BeK Kazaa
HaBpLIX 05 TOAMHA KUBOTA, IO CWIIM 3aKoHA. TO je OmIITe NpaBHIIO KOje
TPIHM 3HauajHa OACTymama. [IpBo oicTyname je u3BpiieHo nojiazehu ox
BpCTE cyda y KojeM cyauja Bpmu ¢yHkuujy. Tako cynuju BpxoBHor ka-
CaIMOHOT Cya MpecTaje paJgHu BeK KaJl HaBpIIM 67 roguHa KHUBOTA, 110
cw 3akoHa. J[pyro oncTyname OHOCH ce Ha CYIUjy Koju je u3abpaH 3a
NPEACEAHNKA Cyla. YKOIUKO Y TOKY Tpajama MaHaaTa MpeACceqHUK Cyna
HaBpILIM PajJHU BEK, HEroa cyamjcka gyHkuuja u QyHKuuja npeaceaHu-
Ka Cyza MpecTajy UCTEeKOM MaHJaTa MpeaceIHUKa Cyaa.

3akoHOJaBall je OACTYNHUO OJ] OMIUTET MPAaBUiIa 3a IPECTAHAK CY/IH]-
cke (yHKIHMje HaBpILICHEM PaJHOT BeKa, HAjIpe Kaja Cy y MUTamy Cyauje
BpxoBHor KacayoHor cyna. YcraB ce 0aBu mosoxkajeMm BpxoBHor kaca-
IUOHOT cyfa y unany 143, u To camo y /Ba cTaBa, ponucyjyhu na je To
HajBuwM cyn y PemyOmunu Cpbuju (ctaB 4) u na je cenumre BpxoBHor
kacanmoHor cyga y beorpany (ctaB 5). [loceban unan YcraBa nocBeheH
je mpencenquuky BpxoBHor kacanmonor cyna. bera 6upa Hapoana ckym-
LITHHA, Ha Tpeaior BUcokor caBera CyiacTBa, MO NMPHOABILEHOM MHUIL-
JbeBY OMIUTE CeAHUIE BpXOBHOT KacallMOHOT CyJa M HaJIeXKHOT 0g0opa
Haponne ckynmrune (wian 144, craB 1 Ycrasa). [lpencennux BpxosHor
KacalMoOHOT cyzia OMpa ce Ha IEepHoJ Ofl IIeT TofuHa U He MOXKe OMTH TOo-
HOBO OupaH (unaH 144, cras 2 Ycrasa). [Ipeacennuky BpxoBHor kacanu-
OHOT cyfa mpecTtaje QyHKIHja [Ipe UCTeKa BpeMeHa Ha Koje je n3abpaH Ha

W3zy3eTHO, MaHAaT cynuje KOjU je MpBU IMyT u3a0paH Ha (yHKIHjy Tpaje TpU
roauue (wiaH 147, craB 2 YcraBa).
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ETOB 3aXTEB, HACTYNAmEM 3aKOHOM IPOMUCAHHUX YCJIOBA 3a MPECTaHaK
cynujcke (pyHKUMje WIN pa3peliemheM M3 3aKOHOM MPOIHUCAHUX pas3iiora
3a paspelieme npeacenHuka cynaa (wian 144, craB 3 Yerasa). Ommyky
0 TpecTaHKy (yHKLHUje IpencenHuKa BpXoBHOTI KacauuMoOHOr cyna Jo-
Hocu HapomHa ckymiuTHHA, y CKIamy ca 3aKOHOM, IIPHU YeMYy OIUIYKY O
paspelierny J0HOCH Ha npeajor Bucoxor caBera cyactsa (uian 144, cras
4 Ycrasa).

[onoxaj u yiaora BpxoBHOr kacanuoHor cyna Onmxe cy aeduHH-
canu y 3akony o ypehemy cymosa (3YpC).> V ToM 3akoHy Ce pasjuKyjy
HaJUIS)KHOCT BpXOBHOT KacaloHOT cyna y cyhemwy 1 jeroBa HaUIS)KHOCT
U3BaH cyhema. Y OKBHpPY HAIJIEKHOCTH Yy cyhemy BpxoBHH KacanmoHH
CyJl O[UTy4Yyje O BaHPEITHUM IPaBHUM CpPE/ICTBUMA M3jaBJbEHUM Ha OJIITyKe
cynoBa PemyOnuke CpOuje u y OpyruMm cTBapuma oApeheHHM 3aKOHOM
(wran 30, craB 1 3YpC). BpXoBHU KacallMoOHU CyJ OMJIydyje O CYKOOy
HaJJIS)KHOCTH u3Mel)y CyoBa, ako 3a OIydydBarme HUje HAJJICKaH IPyTU
CyIl, Ka0 ¥ O IPEHONICHY HAIEKHOCTH CyJ0Ba PaJiv JIaKIer Bo)ema 1o-
CTyIIKa WA OpyTUX BakHUX pasznora (wiad 30, cra 2 3YpC). Hamnex-
HOCT u3BaH cyhema oOyxBara: 00e30ehuBame jeMHCTBEHE CYICKE IMPH-
MEHE MpaBa | jeIHAKOCTH CTPpaHaKa y CyACKUM MOCTYIIMMA; pa3MaTpame
NpUMEHe 3aKOHa W APYTHX HpOoMHca M paja CyloBa; HMEHOBAWmE Cyauja
VYcraBHOr cyna, JaBame MUILBEHA O KaHAWAATHMA 32 MpPEACEAHUKA
BpxoBHOT KacallMOHOT Cy/a M BPIICHE JPYTHX HAIJIEKHOCTH KOje Cy MY
moBepeHe 3akoHoM (wiad 31 3YpC).

VY KOHTEKCTY TeMe OBOTI' pajia MOCTaBJba Ce MHUTAE Ja JIU MOCTOjJH
pasior 3a MpONUCHBAaKE MOCEOHOT MPAaBHOT PeXuMa 3a cyauje Bpxos-
HOT KacallMoOHOT KaJia j¢ y MUTamy MpecTaHaK Cyaujcke (QYHKIHje yCle.n
HaBPLICHA PaHOT BeKa. Jla GHCMO OArOBOPUIIM Ha TO MHMTAHE, HEOXO/L-
HO je na YKaKeMO Ha paHmje 3aKOHCKe ofpende Kojuma je 6n0 ypehen
npecTaHak cyaujcke QYHKIMje yces HaBpIlemha PaJHoOT BeKa.

3akoH 0 cyaujama ycBojeH je 2008. rogmHe. Y TOM 3aKOHCKOM
TEKCTy wiaHoM 59 6uo je ypeheH mpecraHak cynaujcke QyHKIHUje yCIIen
HaBpIIema pagHor Beka. CtaBom 1 oBor wiana OWJIO je MPOMUCAHO Ja
CyIWju TIpecTaje paJHy BeK Kajaa HaBpiw 65 romwna sxuBoTa win 40 ro-
JUHA CTakKa OCHUTYpama, [0 CHM 3akoHa. CTaBoM 2 OWJIO je MPOMHMCaHO
na Bucoku caBeT cyncTBa Moke U3y3€THO CyAUjU TMPOJY’KUTH PaJHH BEK
Hajay’Ke 3a joll JIBE TOIuHE, Y3 CarmacHoCT Cyandje, a Ha 3aXTeB Mpea-
cennuka cyna. CtaBoM 3 OWIIO je IPOMHUCAHO Jia Ce CYAUjU MOXKE MpPOIy-
KHUTH PaHA BEK caMo 300T 3aBpIIaBarba 3aT0YETHX MPEAMETa. VY towm 3a-
KOHCKOM TEKCTY NMPECTaHaK Cy[HjCKe (YHKIMje yCIe/ HaBPIICHa PaHOT
Beka Ouo je ypehen jeqHoOpasHoO 3a CBe Cyauje, HE3aBUCHO Of] TOra Yy KOM

3 Bakon o ypeljemy cymoa — 3YpC, Cayorcbenu enacnux PC 116/2008, 104/2009,
101/2010, 31/2011 — mp. 3axoH, 78/2011 — np. 3akon, 101/2011, 101/2013, 40/2015 —
np. 3axoH, 106/2015, 13/2016, 108/2016, 113/2017, 65/2018 — omayka YC, 87/2018 u
88/2018 — omyka YC.
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cyny Bpuie ¢yHkuujy. Cynuju je mpecrajao pagHu BeK KaJ HaBpLIH 65
roguHa xuBota Wi 40 romuHa craxa ocurypama.* Tako dopmynucan
yyian 59 3C Ouo je Ha cHa3u cBe J10 Kpaja 2013. roxuHe.

3akoHOM 0 M3MEHaMa M JIolmyHama 3akoHa o cynujama u3 2013. ro-
JMHE® YKHHYTA je MOTYHHOCT MpoayKema paaHor Beka (Opucanu cy cra-
BoBH 2 1 3 y wiaHy 59), a ocuM Tora 3aKOHOM O U3MEHHU 3aKOHA O Cy/IHjaMa
u3 2014. roaune’ 6pucan je u eo crtaBa | Koju je MPOMUCHBAO MPECTaHAK
cynujcke QyHKuuje ycuen HaBpiiewa 40 roquHa cTaxka ocurypama. Tako
j€ 10 HOBOYCBOJEHOM pPEIICHY CYAUjU pecTajajia Cyaujcka pyHKIIHja Kaj
HaBpIIM 65 TOMWHA JKMBOTA, MO CHJIM 3aKoHA. Mcth pexxum orer je 6mo
npeaBul)eH 3a cBe cyauje, OJHOCHO CBAKOM CYAHjH CyAHjcKa (QyHKLHja je
mpecTajaja KaJ HaBpiId 65 roluHa KWBOTA, HE3aBUCHO O] TOTa Y KOjeM
Cyay je BpIIHO CynHjcKy (DyHKIIH]Y.

3aKoHOM 0 J0MyHH 3akoHa o cyaujama u3 2015. romune’ gomymeH
je wiad 59, u TO AoAaBaE-EM HOBOT CTaBa 2 KOjUM j€ MPOIHCAHO Ja W3-
y3€THO O oxpende craBa 1 oBOr WiaHa Cyauju BpXoBHOT KacaroHOT
Cyla mpecraje cyaujcka (yHKIUja KaJ HaBpimId 67 TonuHa >KUBOTA, 10O
CHJIM 3aKOHA.

3akoHOM O M3MEHaMma M JIomyHama 3akoHa o cynujama u3 2017. ro-
nuHe® ycTaHOBIBEH je moce0aH MpaBHU PEXUM 33 MPECTaHAK CYIAUjCKe

Ta 3akoHCcKa oxpenba Omia je mpexMeT KOHTpoje YcraBHOT cyaa. [Ipema mum-
JbCHY MOJHOCUTEIbKE WHUIMjaTHBE 3a IOKPETame IOCTYNKAa 33 OLCHY YCTaBHOCTH,
3aKOH O NEH3MjCKOM M MHBAIMACKOM OCHI'Ypamy je OINILITH WM MOTIYH 3aKOH Y TOj 00-
JIaCTH, KOJUM C€ y TOTIYHOCTH PETyIHIIy IpaBa M 00aBe3e W3 00IacTH NMEH3HjCKOT U
MHBAJIMJICKOT OCHUTYpama, Ia 3aKOH O CyaujaMa HeoBJamheHo mpomucyje Apyre ycio-
BE 3a IIEH3MOHUCAmE cyauja. [lofHOCHTe/bKa HHULIM]aTHBE je€ cMaTpaia 1a Ha Taj Ha4uH
HEKHM OCHT'YPaHHUIM MMajy TpaBo Ja page 10 67 roauHa >KMBOTA, OXHOCHO Ja paje o
HaBpIewa 45 roauHa pagHOT cTaXka, oK JPYTH TO IPaBO HEMajy, Ia ce TUMe MoBpehyje
VYeraBoM yTBphEHO Haueslo jeAHAKOCTH Ipe] 3aKOHOM M 3a0paHe AMCKPUMHHALHUjEe U3
wra"a 21 Ycrasa, ogHOocHO moBpelyje ce YcTaBoM 3ajeMueHO IpaBO Ha paj U3 WiaHa
60 YcraBa. YcTaBHHU CyJ HUje MPHXBATHO MHUIM]aTHBY HaBoAehH Ia ocrmopeHe onpende
panuje u caga Baxeher 3akoHa O cyaMjamMa KojuMa je, Kao jefaH oJ HauMHA IpecTaHkKa
CyQHjCKe Ty>KHOCTH, OTHOCHO Cynujcke (yHKIMje, mpensuheH U T3B. MpeCTaHaK PagHOT
BeKa, IPOIKCYjy YCIOBE 32 NPECTaHaK PaJHOT BeKa, JaKje yCIOBE 3a CTApOCHY MCH3UjY
Koje npeasuba 1 3aKOH O MEH3HjCKOM M HHBAIUICKOM OCHTYpamby, TO, TI0 OLIEHH YCTaBHOT
cyaa, Cyauje Ha Koje ce IPUMeYjy OCIIOpeHe 3aKoHCKe ofipende, a Koje Cy Kao mocedHa
KaTeropyja 3armociieHUX Y UCTOj IPAaBHOj CUTYallUjH, HUCY CTaBJbEHE Y HEjeqHAK ITOJI0XKA]
HHTH je y OfHOCY Ha KX M3BpLICH OWIO KOju BUI auckpumuHanuje. Omnyka YcTaBHOT
cyna 1Y3—131/2009, 4. mapt 2010, u3 apxuse cyza.

5 3akoH 0 M3MeHaMa W JomyHama 3axoHa o cymjama — 3UJI 3C 2013, Cryorcbenu

enacuuk Penybnuxe Cpouje 101/2013.

® 3akon o mamenn 3akoHa o cyaujama—3M 3C 2014, Cyocbenu enacrhux Peny-
6auxe Cpouje 117/2014.

7" Bakon o momyHn 3axona o cyxujama — 3J1 3C 2015, Cuyscbenu enachux Peny-
6auxe Cpouje 40/2015.

8 3axom 0 m3MeHaMa u nomyHama 3akona o cyaujama — 3UJ1 3C 2017, Cayorcoenu

enacuux Penyonuxe Cpouje 47/2017.
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GyHKIMje Mpe/ceHrKa Cy/a, TaKo IITO je MPOIMUCAHO Aa MPEACCTHUKY
Cyaa Koju y TOKY Tpajama MaHAaTa HaBpIIW paJHU BEeK CyaujcKa (yHKIH]ja
1 (yHKIMja TpeACceIHUKa Cyla MPecTajy UCTEKOM MaHjaTa MpeAceIHu-
ka cyna (HoBu cTaB 2 y wiany 74).° V3MeHama y wiaHy 72 TpOIKCAHO
je Jla ce MpeJCEeTHUK Cylaa Oupa Ha YETHPH TOIUHE U Jla MOXKE ITOHOBO
Ooutn OupaH 3a MpenceaHuKa UCTor cyna. [IpemcemHumuma cynoBa KojH
Cy MO PaHHjUM MPOMHCUMA OWIIM OMpaHW Ha MEPUOM ON MET TOJMHA Y3
HeMOTryhHOCT TOHOBHOT M300pa oMoryheHo je na ce jou jemHoM Oupajy
Ha (QyHKIMjy TIpe/ICeTHIKA CY/ia, OBOT IyTa Ha IEPUOJ] O]l YETHPH TOJIHE.

3. O YCTABHOCTHU ITPOIIMCUBABA PA3JIMYUTOI
IMPABHOI" PEXXMMA TIPECTAHKA CYAUICKE
OYHKIUNJE HABPIIEKLEM PAJTHOI' BEKA

3akoH o momyHH 3akoHa o cyaujama u3 2015. romuHe, KojuM je
npensul)eHo 51a, 3a Pa3lIMKy O CyAHja CBHX JAPYTHMX CyIOBa, Cydujama
BpxoBHOT KacaryioHOT cyna cyaujcka QyHKIUja pecTaje Kaj HaBpiie 67
TOMHA XMBOTA, HA CHAa3M je CKOPO TET TOJMHA, alld CE MUTAmkEe HETOBE
YCTaBHOCTHU jOII yBeK HHje mocraBmio. Heke npyre onmpende 3akoHa o
cynvjamMa JoIIe Cy MO JIyy YCTaBHOT Cy/a, a CTaBOBHU Koje je YcTaBHU
CyJl TUM ITOBOJIOM 3ay3€0 MOTy OMTH IPHMEHJBUBH M Kajia ce Oyze mocra-
BWJIO MMUTamkE YCTABHOCTH NPONKCUBAKA PA3IMYUTE CTapOCHE TPaHHIE
3a TpecTaHak cyaujcke (yHKIHje 3aBUCHO OJ TOTa Ja JI Cyauja BPIIU
¢GyHKIM]y y BpXOBHOM KacallmOHOM WIJIH Y HEKOM JIPYTOM CYIY.

3akoH 0 u3MeHaMma H JomnyHama 3akoHa o cyaujama u3 2013. roqu-
He jjonena je Hapoxna cKymTHHa Ha ceHUIE oapikanoj 20. HoBeMOpa
2013. ronune. Taj 3akoH je o0jaBibeH y CryoicoOernom enacnuxy Penyonuxe
Cpbuje 6poj 101, ox 20. HoBemOpa 2013. roauHe, a CTynmHoO je Ha cHary
cneneher naHa, Kaja je W OTIIOYENa HEroBa MPUMEHA, OCUM ofapenada
yianosa 3, 15 u 17, xoje ce mpumewyjy on 1. janyapa 2014. rogune.
Oppenbama unaHa 16 OBOT 3akOHA W3BpIIICHA je IomMyHa uwiaHa 42 oc-
HOBHOT TEKCTa 3aKOHA O cyAMjama, JA0JaBarEeM [Ba HOBA CTaBa, U TO CT.
5 u 6, KojUMa je NPONMCAHO: [a IPAaBO Ha HAKHAIY 3a OJABOJCH KUBOT
uMajy Cyadje CcymoBa peryONMuYKOr paHra W amellaliMoOHHMX CYIOoBa U z[a
NpaBo Ha HAKHA/Iy W3 CT. 5 OBOr wiaHa yTBphyje Bucoku caser cyucrea.!”

® To 6 3HAYMIO 14 CE CyIHjH KOji je ca 64 rommHe KUBOTA W3abpaH 3a Mpel-
CeHMKaA Cyaa Cyaujcka (yHKIHMja IpoyXkKaBa 3a YSTUPH TOHMHE, jep TOINKO Tpaje MaHaaT
Mpe/ICe/IHNKa Cyaa, Ta OW TOM Cymuju Cyaujcka (yHKIHMja mpecTalia ca HaBpHICHUX 68
roguHa xXuBoTa. Il0CTaBsba Ce MUTAamE W Ja JIH Ce MUTHUpaHa oxpenda wiana 74, cras 2
3C MoXKe MPUMEHHUTH Ha CyIujy KOjH je m3abpaH 3a mpeacenHrka BpxoBHOr kacannoHoOT
cyna jep je moyioxaj u mpecTanak (QyHKIHje MPeACEIHNKa TOT CyJia PEryIUCcaH YIaHoM 79
3C, 10K ce MpeTXo/IHe 3aKOHCKE Opende OMHOCE Ha MPEICEHUKE OCTAINX CYJ0BA OIIITEe
U noce0He HAAJIEeKHOCTH.

10y o6pasnoxemy [Ipeiora 3akoHa YOIIITE HUje HABEACHO 3allTO CE NMPAaBO HA
HaKHaIy 3a OBOjEHHU >KMUBOT NPH3HAjE CaMO CyIdjaMa CydoBa permyOlMYKOr paHra u cy-
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Jonymenu unad 42 OCHOBHOI' TEKCTa 3aKOHA O CyAMjaMa Hasla3u ce TOJ
pyopymoMm ,,YBehame OoCHOBHE Iiare cymuje®, a oapeadama ct. 1 jo 4
OBOTI' WIaHa, Koje HUCYy MEHaHe HUTH JONyHaBaHE Of] yCBajamba OCHOB-
HOT' TeKCTa 3aKoHa O cy;mjaMa u3 neremOpa 2008. roxuue, MpomucaHo
je: Jla ce OCHOBHA ILIaTa CyAuje Koju 00aBiba (QYHKIHM]Y y Cyay y KOMe
Ce HE MOT'Y MOIYHUTH Cy,]lI/I]CKa Mecta Moxke yBehatu no 50%, nma ce oc-
HOBHA IIaTa Cy[guje KOjU MOCTyna y NpeaMeThMa KpUBHYHHUX JAejia ca
€JIEeMEHTOM OpPTaHM30BaHOT KPUMHUHAJIA U PAaTHOT 3JI04MHA MoXke yBeharu
1o 100%, ma omnyky o yBehamwy OCHOBHE Iiate U3 cT. 1 U 2 OBOT WiaHa
JIoHocH BHCOKM caBeT cyAcTBa M Ja ce OCHOBHA IjlaTa 3aMEHHUKa Mpe-
cennuka cyna ysehasa 3a 50% ysehamwa u3 unana 40, craB 1 oBor 3a-
koHa (wianoM 40, ctaB 1 3akoHa 0 cynujama oapeheHo je MPOLCHTYaTHO
yBehame miare npeaceanuka cyaa).

VYcraBHOM cyay MOIHETa je MHULMjaTHBa 33 MOKPETame MOCTYII-
Ka 3a OICHy YCTaBHOCTH M CarllIACHOCTH ca notBphernumM melyHapoaHuM
yroBopoM onpenaba dnana 16 3akoHa o0 M3MeHaMa | JoIyHama 3aKoHa O
cynujama (Cnyorcoenu enacnux PC 101/13). YV uHUIMjaTUBY je HABEICHO
na, nmajyhu y Buay na YcTaB, Kao HajBUILIM MPABHH aKT JIpKaBe, U3PHUH-
TO 3a0pamyje CBakd OOJMWK AUCKPUMHHAIH]E, TTI0 OMIIO KOM OCHOBY, U HE
JI03BOJbaBa 3aCHMBAILEC TAKBUX OIHOCA KOjUMa OW ce YKHHYIIO WIIM OTpa-
HUYWIO KOpUIINewe, CTUIAkhe U Y)KUBakhe JbYIACKHX TpaBa U rpahaHcKux
[IpaBa 3aCHOBAHUX Ha IIPUHLMITY jeJHAKOCTH U PAaBHOIIPABHOCTH, MpeIa-
raq cMarpa 1a je onpenda unana 16 3akoHa 0 M3MEHaMa U JoIyHama 3aKo-
Ha O cynujama y CYHPOTHOCTH Ca onpendamMa uinaHa 21 Ycrasa u uinana 14
EBporicke kOHBEHIM]€ 3a 3aIUTUTY JbYACKHUX IpaBa M OCHOBHUX cJ0007a,
Kao U ca oapendom wiana 1 IIpotokona 12 y3 oBy KOHBEHIIH]Y, jep je ped
0 3alITUTH MCTOT MPaBHOT Hauena — 3a0paHy AUCKPHUMHUHAIHjE TI0 OWII0
KOM OCHOBY. lHUIIHjaTOp MicTHYE 11a je Y KOHKPETHOM CiTy4dajy moBpeheHo
Hayeso 3allTHTE jeJHAKOCTH CBHX Ipel YCTaBOM M 3aKOHOM jep ce Ha
OCHOBY OCIIOPEHOT pellieha U3 uiana 16 3akoHa omoryhaBa HejemHAKO
HOCTyIIake MPUIMKOM YTBphUBama IIpaBa Ha HAKHAAY 3a OBOj€H >KUBOT,
npema cyadjaMa BHILIMX Cyl0Ba y OAHOCY Ha cyauje BpxoBHor kacaruo-
HOT' Cyla W amnenanuoHux cyfoa y PemyOmuimu CpOuju, nako cy CBH TH
CYIOBH — CYIOBM OIILTE HAJUIEKHOCTH, IIPH YEMY HE MOCTOjH HUKAKaB
MPaBHU OCHOB KOjU OM TO Pa3iMyMTO MOCTYHAmkE ONPaBlIao.

Yerapau cyn je 7. cenremOpa 2015. roauHe IIOHEO peIICHE
1V3—92/2014 0 mokperamy MOCTYIKA 332 OIICHY YCTAaBHOCTH W CarllaCHO-
CTH ca MmoTBpheHuM MeljyHapoaHMM yroBopoMm ojapenaba uiana 16 3a-
KOHa O M3MEHaMa U JornyHama 3akoHa o cyaujama (CuyorcoOenu 2nacHux
PC 101/13). Y oOpasznoxemwy pelema YCTaBHOT cyaa ce, u3mehy ocra-
Jyor kaxe: ,,[lonazehu o U37I0KEHOT YCTAaBHOIPABHOT OKBUPA KOjU j€ OJf

IUjaMa ameNlaldoHUX CYIOBa, a HE W CyaujamMa ocTanux cynoBa y PemyOmmum Cpouju.
VYMecTo pasiora Koju O OIpaBIalu pa3iIH4UT TPETMaH y 00pa3lIoKemy je caMo HaBeJe-
HO KakKo ce 3aKOHOM O M3MEHaMma M JOIyHaMa 3akoHa O cyaujaMa ypebyje mpaBso cynuja
Ha HaKHaJy 3a oaBojeHH >kuBOT (Hapogna ckymmruna Pemyomuike Cpouje, 2013).
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3Hauyaja 3a pa3MaTpame CIIOPHUX yCTAaBHOIIPABHUX NMUTama y OBOM Ipel-
MeTy, a mocebHo of oapenada un. 146 no 152 Ycrasa kojuma je yTBpheH
MoJIoXKaj Cynuja y o0aBibamy cyaHjcke (GyHKIHUje, n300p cyamja M Tpe-
CTaHak cyaujcke GyHKIMje, YCTaBHU Cy/ KOHCTaryje aa je Haponna ckym-
LITHHA OBNAIIheHa 1a 3aKOHOM ypeau npaBa, Iy KHOCTH U obagese cynuja
M Tpe/Ce/HUKA Cy0Ba y ObaBbamwy cymujcke QyHkuuje. CarmacHo Ha-
BesieHoM, CKymITHHA je 3aKOHOM O CyAHjaMa ypeluia Hauena Cy[ujcke
dynkumje, momokaj u M30Op Cyauje, MPECTaHAK Cyaujcke (yHKIwje,
TONOXKA] MPECCHNKA Cya U CY/Uje MOPOTHHKA JWCIMILITHHCKY O/ro-
BOPHOCT CyaHja. ¥ TOIIeNy OCTBApHBAKA MPaBa CyAUje U3 PajHOT OMIHO-
ca wiaHoM 11 oBor 3akoHa je MpoNKcaHo J1a CyAxja OBa IIpaBa OCTBapyje y
CKJIaqy ca ImponucuMa Koju ypelhyjy npaBa u3 pagHOT ofHOCa H3a0paHuX
JMIa, aKo OBUM 3aKOHOM HHje Apykudje oxpeheno. M3 HaBeneHor ciean
Ja TojeuHa MUTaka U3 PagHOT OJHOCA Cyauje Mory Outu ypehena 3a-
KOHOM O Cy[{jama ¥ Ha Jpyraduju HauWH Hero mrTo je To ypeheHo npormmu-
cuMa koju ypelhyjy mpaBa u3 pagHor ogHoca n3abpanux nuna. [lonazehn
O]l HaBEJICHOT, 3aKOHOM O cyaHjaMa cy u ypeleHa onpeheHa murtama koja
ce OJHOCE Ha MaTepHjaiHU MOJIOKaj Cyluja U MpeliceIHIKa Cya0Ba, a Be-
3aHa Cy 3a OCTBapHBam€ MPaBa M3 PaJHOI OJHOCA OBUX JIMLA, Tj. IPABO
Ha OCHOBHY IUIaTy W HAYMH HBEHOT ofpeluBama, MpaBo Ha OCHOBHY ILIa-
Ty, HAKHaJe W Jpyra npuMama y cilydajy npememraja uian ymnyhusama
cynuje u mpaBo Ha yBehawme ocHoBHe miare. MehyTuM, OBUM 3aKOHOM
HHUCY noceOHO ypeleHa nuTama Koja ce OqHOCE Ha BpCTe HAKHA/Aa U ApY-
T'UX IpUMamka Koje Cylrja uMa y TOKy o0aBJbama CyIujcKe QyHKIHje, Kao
HH YCJIOBH, HAaYMH OCTBapUBamkba HU BUCHHA OBUX IIPUMamba Cyauja, HUTH
KO je HaJaJeXaH 3a BUXOBO IponucuBame. Ilo npBu myT ce, Ha OCHOBY
ocrnopeHor WwiaHa 16 3akoHa 0 U3MeHaMa | JIoIyHama 3akoHa O CyujaMa
n3 2013. roguee y 3aKoH O CyIdjama, y OKBHPY PETyIHCamka HaBeIEeHUX
NUTalka BE3aHUX 332 MaTepHjaliHU IOJIOXKA] cyauja, y unaHy 42. OcHOB-
HOT' TeKcTa 3aKoHa, KOjU ce Haja3u Hofa pyOpyMmoM ,,YBehame OCHOBHE
niare Cyauje” npomucyje npao Ha oapeheHy HakHaxy TPOLIKOBA CYIHjH
y TOKy 00aBjbama Cy,[[I/IJCKe (yHKIHje 1 TO TaKo WITO je yTBPHEHO HpaBo
Ha HaKHaJAy 3a OIBOjEH JKMBOT 3a cyauje oapeheHux cymosa, Tj. CyHo-
Ba pEemyOJIMYKOT paHra M amenaluoHuX cyfgoBa. IloBomoM HaBeoeHOT,
VYeraBHH CyIl KOHCTaTyje Aa Ce Hajupe Kao CIHOPHO OTBapa MHTame 3a-
LITO je caMO IpaBO Ha HAKHALy 3a OIBOjEH >KUBOT YTBpHEHO 3aKOHOM
0 cyaMjama, OIHOCHO J1a JIM je HaBEeIEHO MpPaBO NPOIMCAHO OBUM 3a-
KOHOM camiacHo wiady 11 3akoHa o cyamjama, KOjUM je OBUM 3aKOHOM
JI03BOJBEHO Apyrauvje ypeheme ocTBaprBama IpaBa U3 pajHOr OJHOCA
Cynvja y OJHOCY Ha Mpomwuce Koju ypehyjy mpaBa u3 pagHOT OJHOCA W3-
abpanux nmuna. Melytum, ocriopeHuM onapendama wiana 16 3akoHa HUCY
onpehern HekH MMOCEOHH, Tj. JPyTaddju YCIOBH 3a CTUIAFE¢ OBOT IpaBa
O]l YCJIOBa KOjU Cy IpomucaHu Ypenoom Biane, Ha ocHOBY Koje n3a0pa-
Ha JMLA y Ap>KaBHUM OpraHUMa OCTBapyjy IpaBa Ha HakKHAJAE W Ipyra
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MpUMama y TOKy 0o0aBJbarma CBOje (YHKIIM]E, a OHOCE CE Ha YIaJbeHOCT
HOBOT' Pa/IHOT' MECTA y OJIHOCY MECTO npeOuBajIMIITa U MPETXOAHO paj-
HO MECTO cynuje, ETOBY OJIBOjE€HOCT Of] IOPOJUIIE U HEPELIEHO cTaMbe-
HO NUTame, Beh je Kao jeMHU YCIIOB 3a CTULamke OBOT Ipasa oxpehena
BpCTa Cylla y KoMe cyadja Bpuiu cBojy ¢(yHkmujy. Hamme, oBo mpaBo
OCIIOpeHNM 3aKOHOM je JaTo camo cyAMjama Koju (yHKIHjy BpLIE y Cy-
JOBHMa PEmyONMYKOr paHra M amejalMOHMM CyZOBHMA, U3 Yera Cleau
Jla IpaBO Ha HAKHAJy 3a OJBOjEH XHUBOT HEMajy CyaWje Koje Cyde Yy OC-
HOBHOM, BUIIIEM, IPUBPEAHOM M INpeKpiiajHoM cyny. CarnacHo HaBeje-
HOM, 32 YCTaBHH Cy[ j€ CIIOPHO Ja JIi yTBphUBame MpaBa Ha HAKHALy 3a
OJIBOj€H JKMBOT Ha HAUYMH KaKO j€ TO YUYHI-CHO OCHOPEHUM WiaHoM 16 3a-
KOHA TIPEIICTaB/ba ypehuBame OBOT MUTamka y CKIaLy ca oJpeadoM diaHa
21, craB 1 YcraBa, mpema Ko0joj Cy CBH IIpeA YCTaBOM M 3aKOHOM jEIAHAKH.
Ilpu Tome, YCTaBHM CyA MCTHYE Jla CMHCA0 MHCTHTYTa HaKHajJe TPOL-
KOBA 32 OJIBOJCHH JKMBOT OJl MOPOIMILE jecTe CBOJCBpCHa KOMIICH3aL1ja
TPOIIKOBA KOJU HACTajy yC/le MpeMeIuTaja Cyauje y Apyro MecTo pajia u
KOju 300T Tora >KMBH OIBOjEHO OJ TIOPOIUIIE W HEMa PELIeHO cTaMOeHO
NUTamke Yy HOBOM MecTy pazaa. [lonasehn on HaBeneHor, YcTaBHU Cyn Ha-
Ja3u a ce Kao CIIOPHO MOXKE MOCTABUTH NUTAmE A2 JIM OCTBApUBAHE
IpaBa Ha HaKHAAy 3a OJBOj€H >KUBOT CYIHje Y 3aBUCHOCTH Off BPCTE Cyna
y KOMe OH/OHa BpIe CBOjy (D)YHKIHjY MOXE OWTH JIETUTUMHH OCHOB 3a
PasInYMUTO TOCTYNAame Yy OCTBApUBAaY OBOT MpaBa U3 PaJHOr ONHOCA,
OIJHOCHO /12 JIU y KOHKPETHO] CUTYallju IOCTOj! JISTUTUMHH LNJb 32 pa3-
JAMYUTO ypehuBame mpaBa Ha HaBeICHY HakHAIy cyauja... !

U3 0Opaznoxema penema 0 MOKpeTamy MOCTYIKa 3a OLEHY YCTaB-
HOCTH HaBeleHe ozpende 3akoHa O W3MEHamMa M JOMyHaMa 3akoHa O
CyaMjaMa MOXKe C€ 3aKJbyYHTH Jla C€ 3a YCTaBHHU CyA Kao CIIOPHO IIO-
CTaBWJIO MUTamE Jia JIU Ce YTBpHUBAmHEM NpaBa Ha HAKHAIY 3a OJBOjEH
JKUBOT camo onpejeHuM KaTteropujama cyauja u3 4iana 16, craB 1 3axo-
Ha O M3MEHaMa U JIONyHaMa 3aKoHa O CyAHjama, y 3aBUCHOCTH Of BpCTE
cyna y kome 00aBJbajy CynujcKy (pyHKIH]Y, HapyIlIaBa YCTaBHU TIPUHIIAIL
JEIHAKOCTH CBUX Tpen YCTaBOM M 3aKOHOM U3 4iaHa 21, ctaB 1 Ycra-
Ba M Havelo 3abpaHe MUCKpUMHHAINNjE, YTBPH)EHO CTaBOM 3 HCTOT 4YiaHa
VYeraBa, OTHOCHO J1a JIM 32 OBAKBO PA3JIMUMTO 3aKOHCKO ypehuBame mpasa
3a JUIa Koja ce MOry Hahu y MCTO] YMHEHWYHO] M MPaBHOj CUTyaluju
MOCTOjU 00jEKTUBHO U Pa3yMHO ONPABAAILE.

Onnykom o1 26. maja 2016. roqunae YcTaBHH CyJI j€ YTBPIHO J1a OApe-
Oc wiana 16 3akoHa 0 M3MeHaMa U ionyHaMma 3akoHa o cynujama (Cnyorcoeru
enachux PC 101/13) HuCy y carmacHOCTH ca YCTaBOM U TOTBphEeHUM
MehyHapomHuM yroBopoMm. Y o0pa3nokemy OMIyKe YCTaBHOT cyaa ce,
u3meljy ocrainor, HaBoOH: ,,...I[loBomoM pasmora 3a ocropaBame onpenada
ynaHa 16 3akoHa y ogHOCY Ha YCTaBOM yTBph)CH MPHUHIIMIT jeAHAKOCTH CBUX

1 Permerme Verasmor cyna 1¥3-92/2014, 7. centembap 2015, i3 apxuse cysa.

187



Amnamu [IpaBHor ¢akynrera y beorpany, rommaa LXVIII, 2/2020

npen YCTaBOM M 3aKOHOM U3 wiaHa 21, ctaB 1 YcraBa, YcTaBHU cyn Hajpe
KOHCTaTyje Jla HejeHaKO MOCTylame (INCKPUMHUHAILIM]A), YV HajIIIpeM
CMHCITy peuH, NpPEACTaBJba Apyrauvje TpeTHpame JHLa Y HCTUM WIU
CIIMYHUM CHTYyaIFjaMa 0e3 00jeKTHBHOT U Pa3yMHOT ONPaBamka, IPH 9eMy
HETI0CTOjarkbe 00jeKTUBHOT M Pa3yMHOI' ONpaBama 3HA4YM J1a PA3IUKOBABE
y IHUTaBky HE TEXH JETHTUMHOM LUJbY WIM A2 HE IOCTOjU pasyMaH OIHOC
TPOTOPIHOHATHOCTH n3mely ynorpeGibeHHX cpefcTaBa U LuJba YMjOj Ce
peammzanuju Texu. [lonasehu on HaBenene nepUHMIMjE AUCKPUMUHALIT]E,
VYeraBHU CyJ Hanasw J1a je y OBOM CIly4ajy HEONXOAHO YTBPAMTH Jia JIU ce
OCIIOpeHoM ozpendoM wiaHa 16 3akoHa ycrmocTaBiba OPYradydju TpEeTMaH
npemMa CyaujamMa y OCHOBHMM M BHLIMM CYIOBHMAa Y OIHOCY Ha CyOMje
Yy OCTajMM CyJ0BHMa Tj. CynoBHMa peny6n1/1q1<0r paHra u anesialydoHUM
CYIOBHMA y HMCTOj IPaBHO] CI/ITyaI_II/IJI/I M aKO TakaB TPETMaH IOCTOjH, Aa
JM 32 BEr0BO NPONHCUBAKE MOCTOjH OOJEKTUBHO M PAa3yMHO OIPABIAHE
wim He. IloBomoM ycnocTasibama Apyradujer NpaBHOI TpeTMaHa, YCTaBHU
Cy[ je KOHCTaToBao J1a C€ OCIIOPEHO pellekhe U3 wiaHa 16 3akoHa omHOCH
caMo Ha TojeZivHe, a He Ha CBE Cyauje, IIPU YeMy 3aKOHOZABall He HAaBOIU
HHUKaKBE pasJiore 3a pa3iMuuTO MOCTYyNamhe NPUINKOM oIpehuBama Kpyra
cy0jekaTa KojuMa ce MprU3Haje MpaBo Ha O/JBOjeH )KUBOT. 3HAUH, OJf TPEHYTKa
CTynama Ha CHary oBe 3akoHCKe ozapende, Tj. om 21. HoBemOpa 2013.
TOIMHE, YCIIOCTaBJba Ce JIPyradrju TPETMaH IpeMa jeTHOM Opojy cyauja y
Peny6num CpOuju y noriey ocTBapHBama MpaBa Ha HAKHALYy 33 OABOj€H
JKMBOT, Ha Taj HaYMH LITO C€ MPaBH CEJEKLHja M OBO INPABO IIpU3HAje
caMo CcyArjama pemyOIuyKor paHra M amneialoHMX CyIoBa, a TO IIPaBO HE
Npu3Haje ce BUIIE CyaujaMa y OCHOBHMM M BHIIMM cyfgoBuMa. CaracHo
HaBeJIEHOM, YCTaBHU CyJl KOHCTATYje Ja Y UCTOj MPaBHO]j CUTYaIlHj! TTOCTOj!
HEjeTHAKO TIOCTyName (Pa3uuuT TPETMaH) MpeMa CyaujamMa y MOorIexy
OCTBapHBama IpaBa Ha HAaKHAIy 3a OIBOjeH KUBOT. MehyTuM, kao mTo
je Beh MCTaKHyTO, PasiMKe Y MONIENY YKUBaKba HEKOT NpaBa yrBpheror
3aKOHOM YHYTap ]enHe rpyIe JIMIA Y UCTOj MM CIIMYHO] IPaBHO] CUTYaLUjH
He Hpe,I[CTaBJ'bajy HEjeIHAKO MOCTYNAamke YKOJIMKO 32 TO pa3MKoBake
MOCTOj1 00jEeKTUBHO U Pa3yMHO onpasiame. la Ou ce yTBpauio a ju je 3a
NPOINUCHBAakE HEjEIHAKOT MOCTYNama y Clydajy MpeaBuheHOM oapendom
ynaHa 16, craB 1 ocnopeHor 3akoHa MOCTOjasl0 0OjEKTHBHO M Pa3yMHO
OIpaBaame, YCTaBHU CyA j€ HajIpe MOLIao ol KOHCTaTalyje Aa MOCTOjame
00jeKTUBHOT M PAa3yMHOI OINpaBAamba 3a YCIOCTAaBJbAKE Pa3IMUUTOT
MOCTyNamka Mopa Jla MPOU3JIa3u U3 MPUPOIE CTBApH U Aa Oyne y QyHKIHjU
MOCTH3amka ofpel)eHOr TIErHTUMHOT LIHJba, T€ J1a Y KOHKPETHO] CUTYaIUj!
MOCTOjU Pa3yMaH OAHOC MPONOPLHOHATHOCTH U3Mel)y orpaHnyema npasa
Y IIWJba 4Hj0j ce peanm3anuju Texu. [lomazehn on HaBeneHor, YcTaBHH CyIl
UCTHYE J1a CE CBPXa MHCTUTYTa HAKHAJE TPOLIKOBA 33 OABOjE€H >KUBOT Of
MOPO/IMIIE OIVIeZ]a Y CBOjEBPCHOj KOMIIEH3AIHjH TPOIIKOBA KOjU HACTajy
ycIen TpeMennTaja Cyauje y Ipyro MecTo pana ¥ Koju 300T Tora YKUBH
OZIBOjEHO OJ OPOIMLIE U HEMA PEIICHO CTaMOCHO MHUTAambe y HOBOM MECTY
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paga Kako OM MOrao »XKHMBETH ca CBojoM mopomuioMm. Kako ce 3akoHoM
0 cyaujamMa He TpaBH pa3ziuka u3Mely cynmuja y momieny peryiaucama
HXOBOT TIPEMelTaja, OMHOCHO ymyhuBama camtacHo onpenbama wr. 19
10 21 oBOr 3aKOHA y APYro MECTO Pajaa, TO YCTaBHHU CyJ HaJla3W Ja BpcTa
cyzla y KOMe CyJiija BPIH CBOjy (DYHKIIHjY He MOXKe OMTH JISTUTHMHU OCHOB
3a pa3IM4UTO MOCTYIIAKkEe Y OCTBAPUBAIGY OBOT TIpaBa U3 PaJHOT OJHOCA.
V3 10, 32 yckpahuBame OBOT MpaBa OIpeleHO] KAaTeropuju cynuja, U TO
camo M3 pas3iora mTo CBOjy (QYHKIHjy 00aBJbajy Y OCHOBHHM, OJHOCHO
BUILIUM CYIOBHMA, 10 orieHu Cyzia He IMOCTOjU HU pasyMHO M O0jeKTUBHO
OlIpaBJIame, jep Ce PA3IMYUTO MPONHKCYje NMPaBO Ha HAKHAIY 3a OIBOjEH
JKUBOT CaMO TIpeMa BPCTH Cyla y KOMe cyadja 00aBiba CBOjY (YHKIIH]Y.
VYeraBHU cyn Hajla3W Aa ce Ha MPONKCaH Ha4MH YBOIU HEjeHAKOCT uiMely
CyAHja, OTHOCHO J1a C€ YHYTap MCTE CKYIMHE JIUIA CYIUjCKe CTPYKE IpaBe
paziuKe y OCTBapHBamy jEIHOT MCTOT IpaBa 10 OCHOBY pajia, MPOTHBHO
YCTaBHOM jEMCTBY O jeZIHAKOCTH CBHX IPEJl 3aKOHOM.

[NMonaszehu on cBera HaBEACHOI, YCTaBHU CyJd je YTBPIHO Ja Ce
MPONHCUBAKBEM NIPaBa Ha HAKHAIY 3a OJIBOjCH JKMBOT camMo ojpeheHuM
KaTeroprjamMa Cyauja U3 OCTIIOpeHor 4iaHa 16 3akoHa HapyIaBajy yCcTaB-
HU TIPUHIIAII jeTHAKOCTH CBHX IIpel YCTaBOM M 3aKOHOM 3 4iaHa 21, ctaB
1 YcraBa u Havesno 3a0paHe TUCKPUMHUHAIIM]jE YTBPEHO CTaBOM 3 UCTOT
4yraHa YcTaBa, OZHOCHO Jia 32 OBAaKBO PAa3MYUTO 3aKOHCKO ypehuBame
nmpaBa 3a JHLA Koja ce Mory Hahu y HWCTOj MpaBHO] U YHHBCHUYHO]
CUTYyallWj! HE MOCTOjH 00jEeKTUBHO W Pa3yMHO omNpaBiame. M3 ucror pas-
jora, YCTaBHH CyJ j€ YTBPAHMO Ja ocropeHe oxapende uimana 16 3akoHa
HUCY y CaIrIaCHOCTH HH ca ofpeadama wiaHa 14 EBporicke KOHBEHIIHje
3a 3aIITUTY JbYACKUX MpaBa U OCHOBHUX cyiobona u unana 1 IIpoTtokona
12 y3 OBy KOHBEHIIH]Y, UMajyhu y BHIy /a je oBUM onpendoama EBporicke
KOHBEHIIMj€ MPOKJIAMOBAaHO Hayeno 3a0paHe AMCKPHUMUHANMjEe HA HCTH
HaYWH Kako je To yrBpheno u YcraBom PemyGnuke Cpouje...“!?

Ha ocHOBy rotoBo MIeHTHYHOT 0Opa3iokema, YCTaBHHU CY[ je
NpOrJiacuo HEYCTaBHUM ofpen0y uiana 73, ctaB 5 3akoHa O jaBHOM
TY>KHJIAIITBY, > KOjOM je OHJIO MPU3HATO MPAaBO HAa HAKHAJY 3a OJIBOjCHH
JKUBOT caMo oapeheHMM KareropujaMa jaBHUX TYKWJIala U 3aMEHHKA
JaBHUX TY)KWJialla, Y 3aBHCHOCTH OJI TOTa y KOM TYXXHJIAIITBY 00aBsbajy
cBojy dynkiujy. Oapendom wrana 73, craB 5 3JT 6mito je mpomrcaHo aa
MpaBO Ha HAKHAIy 32 OABOJEH JKUBOT MMajy CaMO jaBHU TYXKHOIH, OTHO-
CHO 3aMCHHUILHM jaBHUX TyXujamna y PemyOmuukoM jaBHOM TY>KHJIAIITBY,
jaBHUM TY>KHJIAIITBUMA MMOCEOHE HAJIC)KHOCTU U anelaldoOHUM jaBHUM
TYXHWJIAIITBUMA. YCTaBHU CyJ je€ YTBPAHMO Ja C€ NPOIUCHBAKEM IpaBa
Ha HaKHaJy 3a OJBOjEH >KMBOT caMo ofipeeHMM Kareropujama jaBHHX

12 Omnyka Verasuor cyna 1¥3-92/2014, 26. maj 2016, 3 apxuse cysa.

3 3akon o jaHom tyxmmamrtsy — 3JT, Cmyocbenu enacnux PC 116/2008,
104/2009, 101/2010, 78/2011 — np. 3akoH, 101/2011, 38/2012 — omnyka YC, 121/2012,
101/2013, 111/2014 — onnyxa YC, 117/2014, 106/2015, 63/2016 — omnyka YC.
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TY)XWJIalla ¥ 3aMEHUKA jaBHUX TY)KWJIAIa U3 OCIIOPEHOT 4iaHa 73, cTaB 5
3akoHa HapyllaBa yCTaBHU NPUHLMI jeIHAKOCTH CBUX Ipel YCTaBOM U
3ak0HOM U3 wiaHa 21, ctaB 1 Ycrtaa u Hadesno 3a0paHe IUCKPUMHUHAIIN]C
yTBpheHo cTaBoM 3 HCTOT 4WiaHa YcTaBa, OJHOCHO Ja 3a Pa3iH4uTO 3a-
KOHCKO ypelrBame mpaBa 3a JHiia koja ce MOTry Hahu y MCTOj TIpaBHO] U
YHELCHUYHO] CUTYAIMjH HE MOCTOjH 00jEKTUBHO U pa3yMHO OlpaBiame.'*
HHTepecaHTHO je Ja HAaKOH JOHOIICHA IUTHPAHUX OJUTyKa YCTaBHOT
Cylla TpaBO Ha HAaKHAAy 3a OIBOjEHH XMBOT BHUIlEe HHje ypeleHO HU Y
onpendama 3C Hu y oapendama 3JT. CraBoBu YCTaBHOT cyla y CKia-
Iy Cy ca jemHOM OJf MPBUX OJAJyKa Koje je Taj Cyd JIOHEO O IMHUTabY
nuckpuMuHanmje, y npenmery 1Y 347/2005 om 22. jyma 2010. romune
(bomupora 2019, 442).

CymtrHa 00pasiokema NUTHPAHUX OUTyKa YCTaBHOT CyZla CBO-
I¥ Ce Ha TO JIa c€ NPH3HABAamkEM IIpaBa Ha HAKHANY 33 OABOjCHH XKH-
BOT caMo0 ojpeljeHuM KaTeropujama Cyauja, OJHOCHO camo oapeheHuM
KaTeropujamMa jaBHHX TY)KWJalla M 3aMCHUKA jaBHUX TYKWJala yBOIU
HEje/IHAKO MOCTyMame (Pa3IMyUT TPETMaH) y Oy OCTBApUBaba Mpa-
Ba HA HaKHAJy 3a O/IBOjeHH KHMBOT. [Ipema cxBaramy YCTaBHOT cyaa, pas-
JMKE Y TIOINIeNly y)KHBamba HEKOT paBa yTBpHEHOT 3aKOHOM YHYTAap jeaHe
Tpyle Julla y WCTOj WIM CIMYHO] MPABHO] CUTYyalWjH HE MPEACTaBIbajy
HEjeTHAKO MOCTYMAamke YKOJIUKO 33 TO Pa3IMKOBAHKE MOCTOjH O0jEKTHBHO
U pasyMHO ompapgame. CaMo mOCTOjambe OO0JeKTUBHOT M Pa3syMHOT
OIpaB/iaba 32 YCHOCTABJbAhE PA3IUUUTOr MOCTyIamka MOpa Jia Mpou3-
Ja3u W3 MpUpPOAe cTBapw M aa Oyne y QyHKIMjH TOcTH3ama onpeheror
JIETUTUMHOT [WJba, T€ Aa y KOHKPETHO] CUTYAIHjH MTOCTOjU pa3yMaH Ofl-
HOC TIPOMOPIHOHATHOCTH H3Mel)y orpaHwderma mpaBa M IEJba 9HjOj CE
peanmuzanmju Texu. [lonazehn oy cBera HaBeneHOT, YCTaBHH CY/I je HAIIA0
Jla HUje MOCTOja’o O0jeKTHMBHO W Pa3yMHO ONpaBIame 3a yckpahupame
npaBa Ha OJBOjEHU >KUBOT oApeheHMM Kareropujama cynuja, jaBHUX Ty-
KHMJIalla ¥ 3aMEHHKA jaBHUX TY)KHUJIAlla, ycJe] 4era Cy CIIOpHE 3aKOHCKE
oapende Mporiamene HeyCTaBHUM.

CrnemoM HaBe/leHE apryMeHTaINHje YCTaBHOT Cyla MOXKE ce TOoCTa-
BHATH MHTab€ YCTABHOCTH PA3UYUTOT MPABHOT PEeKMUMa y TOIIELy Mpe-
CTaHKa cynujcke QYHKIMje HaBpIICHEM PaJHOT BEKa, Y 3aBHCHOCTH O]
TOra y KOM Cydy cynuja 00aBjba cBOjy (DyHKIIH]y. 3aKOH O JOIYHU 3aKoHA
0 cyaujama ycBojeH je kpajem 2015. roaune, a A01aBamke HOBOT cTaBa 2 y
yiany 59, kojuM je camo 3a cynvje BpxoBHOT KacamoHOT Cya Mpornuca-
HO J]a UM cyamjcka (yHKIHja TpecTaje Kajla HaBpIie 67 rofnHa KUBOTA,
3a Pa3MKy Of CyIHja CBHUX OCTAJIMX CyIOBa KojuMa (yHKIHja TpecTaje
KaJ| HaBpie 65 roauHa *)UBOTa, OMJIO je TpaheHO KpaTKMM HaBOhECHEeM
pasziora 300r KOjUX je Tmpeyiarad cMarpao Jia 3a cyauje BpxoBHor ka-
CaIlMOHOT cyAa Tpeba a BaXd ApPYraydju MPaBHU PEXHUM O] OHOT KOjU

4 Omnyka Verasuor cyna 1¥3—80/2014, 21. anpun 2016, n3 apxuse cyza.
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je mpommcaH 3a cyauje cBUX ocTanux cygosa y PemyOmmuum Cpbuju. ¥V
obpaznoxkemwy llpemmora HaBeeHO je Kako je BakehMM 3aKOHCKHAM
periemkeM MPOMHICAHO J1a CYIUjH IIPecTaje paaHu BeK KaJI HaBpIu 65 ro-
JIMHA JKUBOTA, 110 CHJIM 3aKoHa, 0e3 003Mpa Ha CTENEH Cyja, ajk Kako je
BpxoBHU KkacanuoHHW cyn HajBUIIM cyn y Penmy6muuu Cpbuju koju mpe-
Mma wiany 31 3YpC oGe30ehyje jeqMHCTBEeHY IPUMEHY NpaBa U jeAHAKOCT
CTpaHakKa y CyJACKHM IIOCTYIIIIMMa, a Cynuje BpXoBHOTr KacalmoHOT cyna
MIPENCTaBIbajy HAjCTPyYHHUjE CyIHje, HEONMXOAHO je Ja Ce paad 3allTH-
Te TpaBa Ha NPABHUYHO Cyheme 3akOHOM oMoryhn ma Te cymuje BpIime
(GyHKIM]y JIBE TONWHE AYKE ONl CyAMja cyaoBa Hker creneHa (Hapomna
ckynmtuHa Penmyonuke Cp6uje, 2015). Tauno je ma cy ycnoBu 3a u3bop
cynuja BpxoBHOT KacallMOHOT Cyza CTPOXH HETo YCJIOBH 3a U300p cyauja
ocranux cygosa y Penyomuuu Cpouju (unan 44 3C), mehyTum criopHo je
Jla M Ce TUME MOXKE OIPaBIaTH MpeCTaHaK Cynujcke QyHKIHje cyaujama
BpxoBHOTr KacamuoHOT cyzna ca 67 ToaMHa JKHUBOTA, IOK CyaMjaMa CBHX
OCTaJIMX CYJ0Ba IMpecTaje cyaujcka (pyHKIMja ca HaBpIICHUX 65 roiuHa
JKUBOTA. Y 00pa3iokKemy Ce jOIll HaBOIU KaKO je HEOIMXOIHO Ja CyIuje
BpxoBHOT KacalMoOHOT cyza pajie ABE TOAWHE AYKE HEro CyAuje OCTaIHX
Cy[OoBa paJM 3alUTHTE IpaBa Ha mpaBuUuHO cyheme. Besa m3mely pan-
HOT BeKka cyarja BpXxoBHOT KacanmoHOT cy/ia WIIM HajBHIIET Cy/a YOIIIITe
¥ jeMcTaBa Koja MpoHM3Jia3e W3 IIpaBa Ha MPAaBUYHO Cyheme HE MOCTOjU
(ITommouh 2012, 239-267).

Bugenu cMo 1a cy paHUju 3aKOHH O Cy[#jaMa MPOIUCHBAIH UCTE
YCJIOBE 3a MPEeCTaHaK Cyaujcke (pyHKIMje yciie] HaBpIIeHka PagHOT BeKa
3a CBE CyIuje, Mako Cy M 10 THM 3aKOHHMa YCJIOBH 3a M300p cyauja
BpxoBHOT KacalmoHOT CyJa OWJIM CTPOXH HEro yCJIOBH 3a U300p cyauja
octanux cynosa. CTerneH cyJa y KojeM CyAuja BPIIN CYIUjCKy (yHKIHjY
HHj€ OTPABIakE 33 YCTAaHOBJHABAE PA3IMUUTOT MIPABHOT PEKUMA y TO-
IIeAy TpecTaHka cyaujcke (QyHKIMje HaBpIIeHEeM paaHor Beka. [IpaBo
CTpaHKe Ha MPaBUYHO Cyljere HeMa HHKAaKBE Be3€ ca JY>KUHOM pPaJHOT
Beka cyauja BpxoBHor kacaumoHor cyga. Pazamuur pexxum y moriemy
Iy>)KUHE PaJHOT BEKa y 3aBHCHOCTH OJ TOTa Y KOM Cyay Cy[Hja BpIIN
(YHKIHjY HHjEe pacIpoCTpameH HU Y yrmopeaHoM mpaBy. Y Hemaukoj ce
Ta CTapoCHa rpaHuIa onpehyje Ha WCTH HaYMH 3a CBE Cyauje m3abpaHe
Ha CTaJIHY CYIUjCKY (PYHKIHjY, HE3aBUCHO OJ] CTEIICHA Cyla y KOM BpIIIC
¢yuknjy (Rosenberg, Schwab, Gottwald 2010, 123; Schilken 2010, 23;
uynan 48 3akoHa o cynujama). ¥ AycTpuju ce Takol)e He MpaBH pas3iuka
y TIoTeqy Ay)KUHE Tpajama PagHOT BeKa CyIje y 3aBHCHOCTH O]l TOTa
y KOM Cydy cyauja BpmH (YHKIHjy W HaBpIICHE PaJHOT BeKa HACTyma
HMCTEKOM MeEcella y KojeM cyauja ImyHu 65 romuHa (3aKoH O CYIOHjCKOj B
JaBHOTY)KUJIAYKOj Cyxk0u Aycrtpuje, wiaH 99).

CruyHa je cuTyanmja Uy Ip’kaBaMma HacTalliM PaciiaioM HeKaIall-
me CDPJ. Tako y XpBarckoj, y ckimany ca wianoMm 120, craB 2, Tadyka
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5 VeraBa, cyauju npectaje GyHKuuja kang HaBpmu 70 ToguHA >KUBOTA,
0e3 003mpa Ha TO y KoM cymay Bpmu cyaujcky QyHkiujy (Tpusa, [uka
2004, 219). V Lpnoj I'opu cynuju mpecraje ¢yHKIHMja KaJ OCTBapu yc-
JIOB 32 CTapOCHY ITI€H3H]y, HE3aBHCHO OJ] TOTa Y KOM CY/Iy BPILIH CYAHjCKY
¢yukmjy (Yeras Lipue Tope, unan 121, cras 2).

V Hamioj npaBHOj TEOpUjU HE MOTY ce Hah cTaBOBM Mpema KojuMa
y TIOTJIely HaBpIICHa PaJHOT BeKa Tpeba Ja BaKe pa3InyuTa MpaBuiia 3a
cynuje BpXoBHOT KacallMoOHOT Cy/ia y OHOCY Ha CYJHje CBHX OCTAIIUX CY-
nmoBa (Jakmmh 2018, 135; Keua, Kuexesuh 2016, 71—72; [1o3uuh, Pakuh
Bogunenuh 2015, 99-101; Crankosuh, Manguh 2013, 61-63; Pakuh
Bonunenuh 2012, 171-172; Unuh 2009, 44—47).

VY npecynama EBpornckor cyma 3a JeyAcKa MpaBa y KojuMma je 1o
npeAcTaBKamMa MOjeAMHUX CyAuja pa3MarpaH MpecTaHaK mUXoBe (yHK-
[Mje HaBPLICHEM PaJHOT BeKa 3aCTyIaH je CTaB J1a je peTPOaKTUBHO CMa-
BUBAKE CTAPOCHE TPaHUIIe 33 HABPIICHE PaJHOT BeKa HEOMMyCTUBO U J1a
Ce TUME IMOTKOMaBa HE3aBUCHOCT CYACTBA, aJId CE HU Y THM Hpecyaama
He Mory Hahu apryMeHTH Koju OM ONpaBAajd MPONHCHUBAILE Pa3IUIHTE
CTapOCHE T'paHMIIe 3a HaBpILEHE PaIHOT BEKa Yy 3aBUCHOCTH Of TOTa y
KOM Cyfly Cyauja Bpiu cyaujcky Gynkimjy.!* V npenopykama Casera EB-
porie y KojuMa ce pa3MaTpajy CyIujcka He3aBUCHOCT M HEIIPUCTPACHOCT U
OCHOBHM TIpecTaHKa cyamjcke (QyHKIHMje, Kao HU y Mpenopykama y KojuMa
ce pa3Mmarpa yjiora cyJoBa HajBHIIET CTEIIEHa y CYICKUM IMOCTYNIHUMa, HE
CYTepHIIIe CE€ YCBajame pellickha MpeMa KojuMa Ou 3a Te CyAHje BaKuiia
noceOHa MpaBuiia O HaBplIewy pagHor Beka (bogupora 2012, 233).

Hagpiieme pagHOr Beka jaBHOT TYKHOLA U 3aMEHHMKA jaBHOT Ty-
’KHOIIa HE 3aBHCH O]l TOTA Y KOM TY)KHJIAIITBY jaBHU TYXXHJIAIl, OJHOCHO
3aMEHHK jaBHOT TY)KHOIIa BPIIH CBOjy QYHKIH]y. JaABHOM TYXKHOIy M 3a-
MEHHKY jaBHOT TYXHOIla npecTaje (QyHKIUja Kaj HaBplie 65 romuHa, 1mo
cun 3akona (wian 89 3JT).! He mocroju moceOHa 3akoHCKa ofipenda o
npecTaHKy (pyHKIHje HaBPIICHEM PaJHOT BEKa 3a PEeIyOIUYKOr jaBHOT
TY)KHOIIa, KOjoM Ou OuIio npeaBul)eHo 1a BEroB pagHu BEK Tpaje TyKe Of
pamHOT BeKa TyKWana Koju Bpiie QYHKIH]Y Y IPYTUM TYKAIAIITBAMA.

Wiran 158 Ycrasa mocBeheH je penmyOInIKoM jaBHOM TY>KHOITY KOj!
BPIIY HAJUIEKHOCT jABHOT TYXXHIIAINTBA Y OKBUPY TpaBa M JYy>KHOCTH
Perryonmmke CpOuje (craB 1). PemyOmuukor jaBHOT Ty)KHOIA, Ha TIpe-
nor Bnaze, mo npubaBibeHOM MUIUUBEHY HajuiexxHOT onbopa Haposgne
ckymmTaHe, Oupa HapomgHa ckymmrtraa (wran 158, craB 2 Ycrasa). Pe-
MyOIMYKY jaBHU TY>KHJIAIl OHMpa ce Ha MEepHo OJ IMECT TOANHA H MOXKE
outn moHOBO Ompan (wran 158, craB 3 Ycrama). PermyOmmdakom jaBHOM

15" European Court of Human Rights (Grand Chamber), Baka v. Hungary, 23. 6.
2016, paras. 57—83.

16 Manpar 3aMeHHKa jaBHOT TY)XHOINA KOjH je NPBM MyT H3aOpaH HA (YHKIHjy
Tpaje Tpu roauHe (wiaH 56, cras 1 3JT).
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TYXKHOIY TIpecTaje QyHKIHja ako He Oyae IMOHOBO h3adpaH, Kaja caM To
3aTpaky, HACTYNameM 3aKOHOM IPOMHMCAHUX YCJIOBA WM pa3pelIcHeM
W3 3aKOHOM IIpoIMcaHuX pasiyora (wiaH 158, cras 4 Ycrasa). Opnyky o
MpecTanKy (QyHKIWje permyOnnykoM jaBHOM TYXHOIy AoHocu Hapomna
CKYIIITUHA, y CKJaly ca 3aKOHOM, IIPH YeMy OIUIYKYy O paspeliewy J0-
HOCH Ha mpezuior Bmane (dnman 158, craB 5 Ycraga).

Unanom 25 3JT mponmcaHo je na pemyONMYKH jaBHH TYXKHJIall
u3naje y mucMeHoj Qgopmu ommTa obaBe3Ha YIMYTCTBA 3a TOCTYIame
CBUX jJaBHUX TyXWJIalla pajy NOCTU3amba 3aKOHUTOCTH, IEIOTBOPHOCTH U
jenHooOpa3HocTH y nioctynamwy. Ynanom 29, cra 1 3JT nponwucano je na
peryOINYKY jaBHU TYKUJIALl BPLIK HaJIC)KHOCT jJaBHOT TY>KHJIAIITBA y OK-
BUpY IIpaBa 1 qy)xHOCTH PenyOnuke CpbOuje. PenmyOnuuku jaBHU Ty>Kuu1an
HaJJIekaH je Ja MOCTyIa Npej CBUM CyAOBHUMa U APYTMM OpraHuma y Pe-
myommiu CpOuju 1 1a peay3uMa CBe pajihe Ha KOje j€ jaBHO TY)KHIIAIIT-
Bo opnamtheno (wran 29, cras 2 3JT). Hamnexan je u ma: 1. ymaxke BaH-
peliHa MpaBHa CPEJICTBA Y CKIIAJy ca 3aKOHOM; 2. HaJ3upe paj] jaBHUX Ty-
JKUJTAIITaBa ¥ CIpoBoljebe yImyTCcTaBa, IpaTy U MpoydaBa Mpakcy jaBHUX
TYXHUJIAIITaBa U CyAOBa; 3. MpeJiaxke MporpaMe CTPYyYHOT yCaBpllaBamba
jaBHUX Ty)XWJala ¥ 3aMEHHKA jaBHHUX Tyxuiana; 4. moxHocu HapomHoj
CKYNIITUHU PEAOBHU TOAMIIBU M3BELITA] O paly jaBHUX TY)KWJIAIITaBa
y PenyOnmumn CpOuju u m3BemITaje Koje 3aTpakyd HaIekHH oxoop Ha-
pOMIHE CKYIINTHHE; 5. BPIIM APyTe MmociaoBe onpehene 3akonom (wiad 29,
cras 3 3JT). Y nocioBuma u3 CBOje HaAJIEKHOCTH, PEITyOIMUKH jaBHH TY-
JKUJIAIl TIOCTyIa HETOCPEIHO U IOCPEACTBOM CBOjUX 3aMeHHMKa (WwiaH 29,
cra 4 3JT). Unanom 77 3JT mponucanu cy noceOHH yclIOBH 3a U300p
JaBHOT TY)XHOIIa ¥ 3aMEHHKA jaBHOT TYXXHOIIA, a HAJCTPOXXH YCIOBH TPO-
MMACAaHU Cy 3a MU300p PEmyOIMUYKOT jaBHOT TYXKHOIIA. 3a jaBHOT TY>KHOIIa
W 3aMEHHUKa jaBHOT TYXHOIla MOXXe OUTH M3a0dpaHo JUIE KOje, OCHM OIl-
LITUX YCIIOBA, UMa PaJHO MUCKYCTBO y MPAaBHOj CTPYLX HAKOH TOJIOKEHOT
MPaBOCYAHOT UCIHTA, M TO: YETHUPH TOAMHE 32 OCHOBHOT jaBHOT TY)KMOLA
U TPH TOOUHE 32 3aMEHUKA OCHOBHOT jaBHOT TY)KHMOIIA; celaM TOJUHA 3a
BUIIIET JaBHOT TY>KHOLA M LLIECT FOIMHA 33 3aMEHHMKA BULIET jaBHOT TY>KHU-
oLIa; JIeceT IoJlMHa 3a alleJIAlOHOI jaBHOT TYXKHMOLIA U JaBHOT TY)KHOLA
noceOHe HAJJIS)KHOCTH U 0CaM TO/IMHA 32 3aMEHHKA alelallHOHOT jaBHOT
TYXHOIIa M 3aMEHHKa jaBHOT TY)KHOIa OceOHe HaJIe)KHOCTH; JIBaHAECT
TOIMHA 33 PEMyOIMYKOT jaBHOT TY)KHOLIA U jelaHacCT rolnHa 3a HEeroBOT
3aMEHHKA.

CBe uuTHpaHe ycTaBHE U 3aKOHCKE oipeni0e Koje MoceOHO u31Bajajy
peryOIMYKOr jaBHOT TYKHOLIA Y OTHOCY Ha TY)KHOILIE KOjU BpILE CBOjY
(GyHKUHUjY Y APYTUM jaBHUM TYXKWIAIITBMMA, KaKo y MOIVIEAY yCJOBa 3a
n300p, Tako y MoTieny HaJIe)KHOCTH, HUCY OWIIe ONpaBaame Ja ce ycTa-
HOBH MOCEOHO MPABUIIO O MPECTaHKy (QYHKIHUje PermyOquuKor jaBHOT Ty-
JKMOLa HAaBPLICHEM PaJHOT BEKa, YnMe OM ce oMOoryhmyo Aa pagHu BEeK
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PEeIyOIMYKOT jJaBHOT TY>KHOIIA Tpaje AyKe 07 PaJHOT BeKa TyXXHJiala Koju
CBOjY (DYHKIIHjy BpIIE y APYTUM TYXKIJIAIITBHMA.

4. HABPIIEKE PAJTHOT" BEKA CYIMJA YCTABHOI' CYJJA

YcraBHE Cyn je camocTajaH M HE3aBHCAaH JAP)KaBHH OpPTaH KOjU
LITUTH YCTaBHOCT U 3aKOHUTOCT M JbYACKA U MambHHCKA TpaBa U ci1000/1e
(unan 166, cra 1 Ycraa). Unnu ra 15 cynuja koju ce Oupajy u UMeHYjy
Ha geBeT romuHa (wiaH 172, craB 1 Ycrara). Iler cymmja YcraBHOT cyna
Oupa Haponna ckymmruHa, neT uMeHyje npeiceqHuk PemyOmmuke, a meT
ommTa ceqHua BpxoBHor kacanuoHor cyna (wian 172, ctaB 2 Ycrasa).
Haponna ckymmruaa 6upa met cyauja YctaBHOr cyaa mamely 10 kaH-
JIUaTa Koje Mpeasioxku npencenanuk PemyOnuke, npencennuk Pemyommke
UMeHyje TIeT cyauja YcraBHoOr cyna uaMely 10 xkanammara Koje mpemsio-
»ku HaponiHa ckymiiThHa, a onmTa ceHula BpXoBHOr KacallmoHOr cyna
uMenyje ner cynuja uamely 10 kaHaumaTa Koje Ha 3ajeIHUYKO] CeAHUIIN
npemioxke Bucoku caset cynctBa u [pxasHo Behe Tyxunana (unan 172,
craB 3 Ycrasa). Ca mucTe MpemIOKeHNX KaHAHUIaTa jelaH of n3adpaHux
KaHAuAaTa Mopa OUTH ca TEpUTOpHje ayTOHOMHUX MOKpajuHa (unaH 172,
ctaB 4 Ycrasa). Cynuja YctaBHOr cyga ce Oupa u uMeHyje mely ucrak-
HYTHM TIpaBHUIIMMA ca HajMame 40 rogmHa *XUBOTA M 15 rogmHa HCKY-
CTBa y mpaBHOj cTpyud (wian 172, craB 5 Ycrasa). JegHo nume mMoxe
Outh OMpaHO WM MMEHOBAaHO 3a CyAWjy YCTaBHOI Cyda HajBUIIE JBa
myTa (wian 172, craB 6 Ycrasa). Cymuje YcTaBHOT Cylia M3 CBOT cacTaBa
Oupajy mpeiceqHrKa Ha IEPUOJ] OJl TPU T'OJIMHE, TAjHUM IacameM (4iaH
172, craB 7 Ycrasa).

Cymuju YcTaBHOT Cyna Iy>KHOCT TpecTaje MCTEKOM BpeMeHa Ha
KOje¢ je M3a0paH WM MMEHOBAaH, Ha HHETOB 3aXTEB, KaJl MCIYHH 3aKO-
HOM MPONHCAHE OIIIITE YCJOBE 33 CTapOCHY INEH3UjY WM pa3pelicHmheM
(wran 174, craB 1 Ycrasa). Cyamja YcTaBHOT cy/a paspeliaBa ce ako Io-
Bpenu 3a0paHy cyko0a MHTepeca, TPajHO M3ryOH pagHy CIIOCOOHOCT 3a
OYXHOCT cyauje YcTaBHOT cyna, Oyne ocyheH Ha Ka3Hy 3aTBopa WM 3a
KXHUBO JIEJIO KOje Ta YMHH HEeIOCTOjHUM TYXXKHOCTH CyfHje YCTaBHOT
cyna (wian 174, craB 2 Ycrara). O npecTaHKy Jy>KHOCTH CYIHje, Ha 3aX-
TeB oBinamheHuX Opeaiarada 3a u300p, OMHOCHO MMEHOBame 3a M300p
cynuje YcTaBHOT cyna, omrydyje Hapomna ckymmTHHA, TOK WHUIH]aTUBY
3a TIOKpeTame MOCTyNKa MOXe Ja MoiHece YCTaBHU cya (wiaH 174, ctas
3 Ycrasa).

3a pasnUKy O Cyauja PEOOBHHX CyHOBa, NPECTaHaK CyIHjcKe
¢dbyHKIHje cyauje YCTaBHOT Cyla HaBPIICHEM PaJHOT BeKa MOBE3aH je ca
OCTBapHBamk-EM ycJIOBa 3a CTapoCHy neH3ujy. Unanom 14, cras 2 3akoHa 0
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VceTaBHOM cyy!’ MPOMHUCAHO je a CYAMjU MPeCTaje Ty>KHOCT HCIYbECHEM
YCJIOBa 3a CTapOCHY IECH3H]Y, alli Ja YCTaBHU Cyl MOXE H3Y3€THO, 300T
paza Ha 3aloYeTHM MpeaIMeThMa, MPOAYKUTH PaJHU BEK CyAHjU 0
OKOHYama TpeIMeTa Ha KojuMa je OMO aHTakOBaH, a HajIayXe J0 MCTeKa
BpeMeHa Ha Koje je n3abpaH, OMHOCHO NMEHOBAH, y3 HETOBY CarJIaCHOCT.

Ha Ttaj magunn 3YC He3HaTHO yOia)kaBa J€jCTBO YCTaBHE HOpPME
KOja TMpeCTaHaK paJHOr BeKa Cyauje YCTaBHOr cyda moucroBehyje ca
OCTBapUBAkEM OIMIITHX YCJIOBA 3a CTApOCHY MEH3Hjy. YCTaBHA oapenoda
KOjOM ce IpecTaHak cynujcke (yHKLHUje cynuje YCTaBHOT Cyla YMHH 3a-
BHCHHUM OJI OCTBapHBamba yCJOBa 32 CTAPOCHY NEH3Hjy HHje y CKJIAay ca
pemeruMa yrnopenHor npasa. Tako y AycTpuju cyauje YCTaBHOT cyda
HaBpIaBajy pagHu Bek 31. mermeMmOpa oHEe TOAWHE Y KOjOj Cy HAaBpIIH-
mu 70 roguna (Heller 2010, 202), mok ce y Hemaukoj cynuje CaBesHor
YCTaBHOT cyzia Oupajy Ha mepuox ox 12 roguna, a mpe Tora uM (QyHKIHja
MOXKe MPEeCcTaTu MOCIeAmer JaHa y Mecelly y KojeM IyHe 68 roaumHa. Y
Hemaukoj je MUHHMallHA cTapocHa rpaHuua 3a u3bop cynuje CaBe3Hor
yCTaBHOT Cyfna mocraBibeHa Ha 40 romuwHa, UCTO Kao W y PemyOmumm
Cp0wuju, a MaHaaT UM Tpaje aBaHaect roguHa (3akoH o CaBe3HOM yCTaB-
HoM cyny Casesne PemyOnuke Hemauke, uin. 3 u 4). Umajyhu y Buay na
npemMa HameMm YCTaBy MCTO JIMIE MOXKe OMTH OMpaHO MM MMEHOBAHO 32
cyaujy YCTaBHOT CyAa HajBHIIC JBa IyTa, IPU YeMy MaHJAT Tpaje JICBET
TOOMHA, CMaTpaMo Ja Ou IpecTaHak cynujcke QpyHKIHje Cyauje YCTaBHOT
cyaa Tpebano yciIoBHTH ofpel)eHOM cTapOCHOM IpaHMIIOM, Ha HaYWH Ha
KOjH je TO YUHNILEHO y TIPABHUM CHCTEMHMA YHja periemha CMO IUTHPAIIH.

5. YMECTO 3AKJbYUKA

Y pamy cMo pa3MaTpaid 3aKOHCKa pelrema kojuma ce ypehyje
TpecTaHak cynujcke (YHKITHjE YCIen HaBpIlemka pagHor Beka. Y Pemy-
omurn CpOuju y nepuomy 2008—2017. romuHe TH TIPOMUCH MEHAHHU Cy
Tpu myTta. Hajmpe je mpecrtaHak cymujcke (YHKITHjE YCIeI HaBpIICHA
palHoT BeKa TMOBE3WBaH ca OCTBapHBameM 40 TOJMHA CTa)ka OCHTYpama
WM ca HaBpIIelkeM 65 roamHa >KMBOTA. Ta 3akoHCKa ofpemba je mpo-
[IJIa KOHTPOJTY y TIOCTYTIKY Mpe] YCTaBHUM CyznoM. 3akoHozasarr je 2014.
TOIMHE TIPOIMCA0 Ja CyAWjU TpecTaje cydaujcka (yHKIHMja Kaj HaBpIIH
65 TonMHA XMBOTA, IO CHJIM 3aKOHA, Ja OW TonWHy JaHa KacHuje O6uo
MPOTIMCaH M3y3eTaK caMo 3a Cynuje BpXoBHOT kacallMoHOT cyia, KOjuMa
cyaujcka GyHKIMja IpecTaje ca HaBpIICHUX 67 TOIWHA JKUBOTA, IO CHITH
3akoHa. Pa3ziore 3a mocTojame MOCEOHOT MPABHOT PEXUMa 32 MPecTaHaK
cyaujcke GYHKIMje cynrjaMa BpXoBHOT KacaIlMOHOT cyJa 3aKOHOZaBall

17" 3akon o VerasHoM cyny — 3YC, Cmyorcbenu enacnux PC 109/2007, 99/2011,
18/2013 — omnyka VC, 40/2015 u 103/2015.
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j€ Hamao y ToMme IITO Cy TO HajcTpyuyHHje cynuje y PemyOnumm CpOuju
1 300T OCTBapHBama Ipasa Ha MpaBu4HO cyheme. bes 003upa Ha To mITO
Cy YCIJIOBH 32 n300p cyauja BpXoBHOTr kKacalioHOT CyJa CTPOXH HEro yc-
J0BHU 3a u300p cyamja octanux cynoBa y Pemyomuuum CpOuju, cMaTpamo
Jla 32 MpPONHUCHBAKE PA3IMYUTOT MPABHOT PEXHUMa y TOMIEIY JyKHHE
Tpajara paJHOT BeKa 3a cyauje BpXxoBHOT KacallMOHOT Cyla y OfHOCY Ha
CyIMje CBUX APYTUX Cy[OBa, HE TIOCTOj€ ONpaBIaHu pa3ino3u. To mokasyjy
U pellemha YIOPEIHOT MpaBa Koja CMO y pajly IpHKa3ajid, Koja He MpaBe
Pa3NHKy y HOINIey y)KHHE Tpajama paJHoT BeKa CyIHje Y 3aBUCHOCTHU O]
TOra y KoM cyny cyauja Bpim GyHKujy. JyxnHa Tpajamka pagHOT BeKa
Cy[Mja HajBHIIET Cyla HE MOXE Ce JOBECTH Y Be3y HH Ca OCTBapUBAKEM
npaBa Ha MPaBUYHO cyheme, Kako je HaBeIeHO Yy 00pa3liokemy TOT 3a-
KOHCKOT peiema. OcuM Tora, YCTaBHH Cy[ j€ MPUIMKOM OLICHE yCTaB-
HOCTH ApYrux oapenaba 3akoHa o cynujaMa 3ay3eo CTaB Ja je HeyCTaB-
HO TIpH3HaBamke NpaBa HAa HAaKHAIY 3a OJBOJCHHU XXKHMBOT CaMO CyIujama
cynoBa peryoaMYKor paHra W Cyaujama anelaluoHHX CyJoBa Hajazehm
Jia je THME HOBpeheHo ycTaBHO Haueso 3abpaHe MUCKPUMUHALM]E, jep 3a-
KOHOJIaBall HUje HaBeO pasjore KOJI/I OM omnpaBJanM TakBO Pa3THKOBak:C.
Cmarpamo 1a 00pasJokeme Koje je 3aKOHO/AABall a0 Kaja je MpOoIUcao
noceOHy CTapoCHY TpaHHIly 33 HaBpILECHE PaJTHOT BeKa 3a cyauje Bpxos-
HOT' KacallMOHOT cyza He OM 3aI0BOJBHIIO CTaHAApAe YCTaBHOT Cyna.

Ocum ToOra, NMpoOIEMaTUYHOM CMAarpamMo U ofpeaAldy mpeMa Kojoj
ce MpeJCeTHUKY Cyla KOjU je HaBpIIMO PajHU BEK Y TOKY Tpajama MaH-
JaTa ¥ CyaujcKa (byHKqua 1 (QyHKIIHja TIPEACeTHNKA Cyaa HpollyncaBajy
II0 WCTeKa MaHaTa, mTo je pesyarar uzmeHa 3C u3 2017. ronqune. Ha Taj
HAYMH TPUBUJIETYje Ce TPEJCEAHMK Cyla y OXHOCY Ha CBE JApyre Cyauje
U3 TOT Cyda, a 3a TakaB NMPHUBHJIETOBAH IOJIOXa] HE IMOCTOje ONpaBAaHU
pasiosm.

3a pa3nuKy Ol CynHja PEIOBHHX CYIOBa YHjU CE PaTHU BEK HaBP-
maBa ca 65 omHOCHO 67 TOOWMHA JKUBOTA, CyAWjaMa YCTaBHOT Cyna
cynujcka (yHKIM]ja MpecTaje Kajga oCTBape YCIOBE 3a CTAPOCHY IEH3H]Y.
Omner 3a pa3nuKy OA CyAdja PeJOBHHUX Cy0Ba KOjuUMa je Ay>KMHa Tpajama
paJIHOT BEKa peryjncaHa 3aKOHOM U 300T TOTa je MOJIOKHA YSCTUM H3-
MeHaMma, JAyXXMHa Tpajakba PajHOr Beka Cyauja YCTaBHOT cydaa ypeheHa
je YcraBom. Cmarpamo f1a je pememe MpemMa KOojeM CYAWMjH YCTaBHOT
cyna mpecTaje ¢pyHKIHja 300T OCTBapHBamka yCIIOBa 33 CTAPOCHY MEH3H]Y
Heoxrosapajyhe 1 He yBakaBa YHECHHILY [1a HCTO JIALE MOXe GuTH OHpa-
HO 3a Cynujy YCTaBHOT Cyda [Ba IyTa U Ja MaHAaT cyadje YCTaBHOT cyna
Tpaje neBeT rofauna. [Ipunukom mpemnarama amanaMaHa Ha Ycras, Mu-
HUCTapCTBO MpPaBJe je MPEUIOKII0 H3MEHY y wiany 145 YcraBa kako 6u
oMoryhuio aa cyjcka ojutyka Oyjie TpeIMeT MPEeUCTTUTHBAkA HEe CaMo Y
HOCTYIIKY TIPE]] CyZI0OM IPaBHOT JIeKa HEro U mpesx YCTaBHUM CY/IOM Y TO-
CTYIIKY II0 YCTaBHO]j KajOu, amu ce HHuje 0aBIII0 U300pOM, UMEHOBAHEM
Y MIPECTAaHKOM cyAujcke (yHKIHje cyanjama YCTaBHOT Cyaa.
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Hp Mapwuja I[pamKHh*

TIPUBUJIETOBAHU POK 3ACTAPEJIOCTH:
HEVJEJITHAYEHA TTPAKCA BPXOBHOT (KACAITMOHOT)
CVIIA Y CTAB YCTABHOT CVYJIA

Haxo ce na nopmamuenom, na u Ha NPAKMUYHOM HUBOY PA3IUKA Y HAOTENHC-
Hocmuma Ycemaenoe cyda u pedosHux cy0osa moogice 000po eudemu u 00jacHumu,
v Cpbuju ce 6oouna ycujana pacnpasa o mome 0a au YcmasHuu cyo yonuime modlce
0a KoHmponuue cyocke 00yKe, 0OHOCHO 04 NOHUUMABA CYOCKe 00VKe, d NOCEOHO
oonyke Hajeuwes cyoa. Luwm oeoz mekcma je 0a npukadice jeony o0ayky Ycemasnoe
cyoa Koja 006po unycmpyje u onpasoasa pasioze 3602 kojux je Ycmaenu cyo 0o6uo
ograuiherve 0a 00nyyyje u 0 ycmasHum icanbama u maxo yhe y npocmop Henocpeoue
3aumume YCmagoM 3ajeMyeHux byOCKux npasa u cnoooda. Y cayuajy koju he obumu
npeomem 0602 KOMeHmapa Ycmasnu cyo je 0en0o6ao na yjeoHayasarsy HeooclieoHe
cyocke mpakce nOB0OOM CHOpA O mMoMe 0d iU NPUBULE208AHU POK 3ACMAPeNoCcu
mpeba 0a 8adicu npema c6axKomM 002060PHOM TUYY, A He CaMO NpemMa WMemHUKYy, u
mumMe 3aumumuo npago Ha NPasudHo cyhere onux zpalhana Koju cy maxkeom npax-
com bunu owmehenu.

Kibyune peun: Vemasuu cyo. — Bpxosnu (kacayuonu) cyo. — Yemasua owcanba. —
Jbyocka npasa. — Ilpusune206anu pok 3acmaperocmu.

1. YBOJHE HAIIOMEHE

OcuM KnacuyHe HaJJIC)KHOCTHU AlICTPAKTHE HOPMATHBHE KOHTPOJIC
OMIITHX aKaTa W OICHE FHbMXOBE CAINIAaCHOCTH ca YCTaBOM, JOHOIICHEM
VYerasa on 2006. ronuHe U yBoh)erbeM MHCTHTYTa YCTaBHE jkanbe Ycras-
HU cyn (YC) mobwo je y HaIeKHOCT U Jja OIIydyje O YCTaBHOCYICKO]

PenoHa npodecopka Ipasror dakynrera Yausep3urera y beorpany n cyamja
YerasHor cyna Cpbuje y nmepuony 2007-2016. ronune, maja@ius.bg.ac.rs.
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3QIITUTH JBYACKUX U MambUHCKUX MpaBa U ciao6oxa.! HopMaTHBHE OKBHP
3a moctymake YC Mo yCTaBHHM jkallbama 4nHe oxpende YcraBa m 3a-
koHa 0 YcraBHoM cyay (30YC)? mpema KojuMma ce yCTaBHa kaiba MOXe
W3jaBUTH aKo cy moBpeljeHn wiH yckpaheH! Jby/ICKO WIIM MabHHCKO Mpa-
BO W cJ0007a 3ajeMueHa YCTaBOM, aKo je Ta TMOBpena WM yckpahuBame
U3BPIICHO II0jeMHAYHUM aKTOM HJIHM DPaJOM JPXKABHOT OpraHa MIIH
OpraHm3allmje Kojoj je MoBEPEeHO jaBHO OBJaIInekhe, Te aK0 Cy HCLPIIbCHA
WM HUCY mpenBul)eHa qpyra IpaBHa CpeiCTBa 3a BUXOBY 3amTHTy.’ J{o-
JaTHE TIPETIOCTaBKe, KOjé Ce OIHOCE Ha aKTUBHY JIETMTUMALU]y TOAHO-
cHolla YCTaBHE kajbe, Te OJaroBpeMEeHOCT M YPEIHOCT IMOJHecaKa KOju
ce kao ycrasHe xainbe ynyhyjy YC, npensulene cy Takohe y 30YC.*

YcTaBHM Cyll ©IMa MaHJAT Jia TIOBOJIOM YCTaBHE JKajioe ojTydyje O
1oBpeny OMJIO KOT yCTaBHOI' IPaBa, HE3aBHCHO O]l HETOBOI CUCTEMCKOT
Mecta y YeraBy.? OcuM MOBpEZe JbYACKHX MpaBa rapantoBanux y Il gemy
YcraBa, koju HOCH Ha3uB ,,Jbylcka M MamUHCKA MpaBa U ci1oboxe’” — a
T€ MOBpeAe Cy Najeko Hajuenihe u ucturade npen YC — TeopeTcku Ou
IpeAMeT yCTaBHE ajbe Morna Outu u npasa u3 | nena Ycrasa koja ce
OJJHOCE Ha yCcTaBHA Hauella WM, MaK, HeKa MpaBa Koja ce TUIy €KOHOM-
ckor ypehema u HaBeneHa cy v 111 gemy Ycrasa (kao mTo je, Ha mpuMmep,
[paBo Ha jefHaK MPaBHH MOJOXKaj Ha TpXKHUITY).® Takohe, y YcraBy u
30YC HHje mpomucaH HUKakaB rmoce0aH YCIOB KOju OM c€ OJHOCHO Ha
TeXUHY NOBpeAe WM ycKpahuBama, Ia cTora ,,KBaJIMTET* OIXHOCHO Te-
JKWHA MOBpPe/ie He UIpajy HUKakBy ynory.” Haj3an, 3amtury yxuBajy cBa

VYcras je ctynuo Ha cHary 8. HoBeMOpa 2006. rogune. Bunetn Ycras Pemy6mu-
ke Cpowuje, Cnyocoenu enacnux PC 98/2006, ui. 170.

2 Bakon o YeraHoM cyny, Cryorcbenu enacuux PC 109/2007, 99/2011, 18/2013 —
Omnyka YC, 40/2015 u 103/2015.

3 VYnopenuru Yeras, wi. 170 u 3akoH o YcraBHOM cyny, @wi. 82. Onpenba 3akona o

YcTaBHOM CyIy pasiHKyje ce caMo MO TOME IITO Y Wi. 82 in fine Ha4eNo CYNCHIN]apHOCTH
y moctynamy YCTaBHOT Cy/Ja JOIyHYje i CHHTarMOM ,,MUIH je 3aKOHOM HUCKJbYYEHO HPaBo
Ha BUXOBY Cy/ACKy 3amrtury”. Ho, TakBa foIryHa HHje BHIIE HU Off KaKBOT 3Hadaja, Oymyhu
Jla HeMa 3aKOHa KOju OM MCKJbYYMBAO MPAaBO Ha CYJICKY 3alTHTY Y CIIy4ajy MOBpEie WK
yckpahuBama HEKOT JbYJICKOT TIpaBa.

4 3axon o YcraBHOM cyuy, wi. 83—85.

> CnuuHO pememe mosHaje, Ha mpumep, u YeraB Xpsarcke: ,,Ustavni sud...

odlucuje povodom ustavnih tuzbi kad su tim odlukama povrijedena ljudska prava i
temeljne slobode...“ Buneru Ustav Republike Hrvatske, Narodne novine 56/1990,
135/1997, 113/2000, 28/2001, 76/2010 u 5/2014, un. 125, anuneja 4. Takohe, crmoe-
Ha4yKd YCTaBHM CyA OAJIydyje, uamely ocranor, ,,...0 ustavnih pritozbah zaradi krSitev
¢lovekovih pravic in temeljnih svobos¢in... Bunern Ustav Republike Slovenije, Uradni
list RS 33/91 —1, 42/1997 — UZS68, 66/2000 — UZ80, 24/2003 — UZ3a, 47, 68, 69/2004 —
UZ14, 69/2004 — UZ43, 69/2004 — UZ50, 68/2006 — UZ121, 140, 143, 47/2013 —
UZ148, 47/2013 — UZ90, 97, 99 y 75/2016 — UZ70a, 4. 160, ct. 1, anmuneja 6.

® To je norepamo u Yerasuu cyy cBojuM craoM of 30. okroGpa 2008. roxuse.
Bunern Cmasosu Ycmasnoe cyoa, beorpan 2015, 49.

7 Iomyme, TokoM roauHa YCTAaBHH CyJ je HIAK IMOYEO 1A JOHOCH pEIICHa O
onbanuBamy yCTaBHUX JKaJlOM, 00pazinaxyhy TakBO MOCTyName MaJliM 3HadajeM MoBpe-

201



Amnamu [IpaBHor ¢akynrera y beorpany, rommaa LXVIII, 2/2020

JbyACKa MpaBa U cJI0001e, HE3aBHCHO Of TOra Ja JIM Cy MHIMBHIyalHa
WM KOJIEKTMBHA M HE3aBUCHO O TOTA JIa JI Cy TapaHTOBaHA Y CPIICKOM
VYeraBy win cy Aeo ommurtenpuxBaheHHX HpaBuiia Mel)yHapogHoT Ipasa,
OTHOCHO HOTBpljeHMx MeljyHapoIHIX yroBopa; y CBHUM THUM CITy4ajeBUMa
BUMa Ce rapantyje ycraBHu paur samrrure npen YC. Hajsan, snmennia
na je YC 'y cB0joj MpaKcH JOCIEIHO MOIITOBA0 CTaHAAp/e Koje je ycra-
HoBHO EBpormcku cyn 3a spyacka mpasa (ECJBII) 6uo je xibyuHu pasior
300r Kora je ycTaBHa xajiba Ouia Bpiio Op30 mpero3Hara Kao JIeI0TBOPHO
IPaBHO CPEJCTBO y MpaBHOM mopetky Pemy6Gnuke Cpouje.®

TakBuM ymajgybuBUM jadameM nosundje YC M MpOIIUpUBaEmHEM
ETOBHX HAJIKHOCTHU J1a — OCHM YJIOTe ,,dyBapa ycTaBa“ Koja ce IpH-
MapHO OCTBapyje KJIacHYHOM (YHKIHjOM HOpMAaTHBHE KOHTpOJIE MpaBa
— MOYHE J]a OJUTydyje W O CalJIaCHOCTH IOjeMHAYHNX aKaTa M pamu ca
YCcTaBOM TapaHTOBaHHMM IpaBUMa IOjeMHAIA U MAmbHUHCKHUX 33jCHHUIIA,
Y C cBe Bumie nocraje ,,cya oonuanx jpyau’ (Crojanosuh 2016, 208-209).
C npyre crpane, MehyTHM, Y Tako IIUPOKO IMOCTaBJHEHOM KOHIICTITY 3a-
IITHTE JbYACKUX IIPaBa Mpex YCTaBHUM Cy/IOM HaXKiby CTpydYHE jaBHOCTH,
a HapOYMUTO CyIaujcke OpaHiie, nmpuBykia je oapeada 3o0YC, nmpema kojoj
je YC Morao — kajga yTBpAH Aa j€ OCIOPEHHUM TOjeIMHAYHIM aKTOM WIIH
paamoM noBpeheHo win yckpahieHo JbyIcKo TIpaBo U ciio0o/a 3ajeMucHa
VYcraBoM — 1@ NOHWIITH TOjeAWHAYHU aKT WIM H3PEKHE HEKy Ipyry
Mepy 3a OTKIamarme INOoBpene (Ha mpumep, Ja 3a0paHu Jlajbe BPLICHE
pagme WIN a OfPeAr INpeay3uMame Ipyre Mepe WM pambe KOjoM ce
OTKJIamajy IITETHE Mocieauiie yrepheHe mopene win yckpahupama) u
Jla OZIpEeAN HAuMH MPaBUYHOT 33/10BOJbEH-A MoAHOCHONA.” Jla ce 3akoHCKa
ofpenda OJHOCH Ha CBE TOjEJAMHAYHE aKTe U pajihe Koje YCTaBHH CYI
MO)K€ MOHHUIITUTH Yy TOCTYIIKY IO YCTaBHOj )KaJlOW, a THME M Ha CYICKY
npecyny, MOTBPIUO je oneT U u3puuuro u cam YC cBojum craBoM of 30.
oktobpa 2008. rogune.! Jlpyrum peurMa, YcTaBHH Cyll MOXE HE CaMmo Ja

henor mpasa: ,,YBaxaBajyhu eBeHTyaJ HH 3Ha4daj OCIIOPEHOT pelIeHka 3a IOTHOCHOLA
ycraBHe jxayibe, YCTaBHHU Cyql yka3yje Ha TO Ja IOBpela yCTaBHHUX IIpaBa Mopa IOApas-
ymeBatu ozpeh)eHH HUBO TEXHHE W 030MJFHOCTH Ja Ou Omiia pa3maTpaHa Ipel OBUM Cy-
nom. IIpomeHa Tor HMBOA je peslaTHBHA CTBap M 3aBHCH OJ OKOJHOCTH JaTor Ciyd4aja,
Koje 00yxBaTajy Kako CyOjeKTHBHY IEpLENIHUjy MOAHOCHOLA YCTaBHE »aibe, Tako H
00jeKTHBHHU KapakTep mpeamera omnydynBama. CyOjekTiuBHE ocehaj mopHOCHONA O BakK-
HOCTH HaBOJHE ITOBPEZE YCTAaBHOT IpaBa Mopa OWTH OINpaBJaH M ca 00jeKTHBHOI CTaHO-
BHIITA, IITO Y OBOM YCTABHOCYJCKOM IIPEAMETY HHje Ciiy4daj.” BupeTH, yMEeCTo MHOTHX
NPYTHX, pellemhe YCTaBHOT cyaa Yxk-5523/2017, 2. 10. 2018, u3 apxuBe cyna.

8 Cya je MUILBbeHba 1a yCTaBHY a0y Tpeba, y Hadey, CMaTpaTh JeT0TBOPHIM

jJomahuM cpeicTBOM y CMHUCITy 3Hauewa 4iaHa 35. craB 1. KoHBeHIMje y Be3u ca CBUM
npeacTaBKama IMoAHEeTHM noyeB o1 7. aBrycra 2008. roauHe, Kao garyma Kaja cy IpBe Me-
PHUTOpHE OAJIyKe YCTaBHOT Cyla O OCHOBAHOCTH HaBeIeHHUX jkalOu objaBibene y ‘Ciyx-
6enom ymmcty’ Tyxene npxase“. Bunern Bunuuh u opyeu npomus Cpouje, 44698/06 u
ap., 1. 12. 2009, § 51.

9

10

3akoH 0 YcTaBHOM cyay, wi. 89, cT. 2.

,»YCTaBHa anba ce MOXE W3jaBUTH HPOTHB MOjeJUHAYHOT AKTa WIH PaIbe
CBUX JIp)KaBHHUX OpraHa KOji Cy HOCHOIIM 3aKOHOJaBHE, U3BPINHE U CYJCKe BilacTu.” Bu-
netu Cmagosu Ycmasnoe cyoa, beorpan 2015, 50.
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YTBPIH J1a je MPaBHOCHAXKHA Cy/CKa Mpecya MOBPEAMIa HEKO 3ajeMUCHO
YCTaBHO JBYIICKO TPaBO WM cio0oay Beh u ja TakBy mpecylay MOHHIITH
U HAJIOXKH PEIOBHOM Cy/Iy Ja OMJIYYd IOHOBO, y CKJIAJy Ca MUIJBCHEM
U3PAKEHUM y oIyl YcraBHOr cyma.!! TakBa HaUIEKHOCT YCTaBHOT
Cyla M3a3Bajia je — Kao ¥ 'y MHOTHM JPYT'HM 3eMJbaMa Koje MMajy CIIMYaH
KOHIIETIT yCTaBHE kKalOe/Tyk0e/TpeficTaBKe — BEIUKY HANeTOCT y OTHO-
cuMa n3mely YeraBHor cyna u BpXoBHOT (kacallioHOT) Cyaa M y)KapeHe
pacripaBe O rpaHuIlaMa MMPEUCTIUTHBAKHA TPAaBHOCHAKHUX CYICKHUX OJITY-
Ka, koja HHje mpectana no maHac (Draski¢ 2019, 113-129). Unak, ym-
pKOC ocriopaBamKMa, U3 IIUTUPAHKUX onpeaada jacHo mpousmnasu na YC
HEeMa HUKAaKBO YCTAaBHO WJIM 3aKOHCKO OIPaHUYCH-E J]a HHTEPBEHUIIE aKo
j€ 10 moBpese wiK yckpahupama OUIO KOjer JbYICKOT IpaBa Win clio0o-
Je JOILI0, U3Mel)y OCTayor, ¥ MpaBHOCHAXKHOM CYACKOM OUTyKOM. Tako
ce Moo goroaut na je YC OHO y MPIITUIHK J1a KPo3 MPHU3MY JbYIACKHX
npaBa U c10001a MOABPTrHE KOHTPOJIHM YCTAaBHOCTH W jEIHO OOIHrammo-
HO TIpaBo, O KOMe HHje OWJIO jeMMHCTBEHOI CTaBa y MPaBHO] TCOPUjU U
CYIICKOj Tpakcu. JemHa TakBa BaskHa O[uIyKa Kojy je noHeo YC u koja
jacHo ToKa3yje KOJHKO je BakKaH KOPEKTHBHH MEXaHW3aM YCTaBHOT cyna
y 3alITUTH JbYACKUX TpaBa U ciobozia Ouhe npeaMeT KOMEHTapa y TEeKCTY
KOJU CIIC/IH.

2. ITPUBMUJIETOBAHU POK 3ACTAPEJIOCTU:
HE CAMO ITPEMA IITETHUKY

2.1. IlocTtynaxk mpen peloBHUM CyJOBHMa

yxpuja 3exa, ABHu 3eka, benpu 3exa, Xazomja lllasma pohena
3exa, baxpuja 3eka, Xazouje Illassa u Vka Illama, cBu u3 beorpana,
nmogHenu cy YcraBHOM cyny 29. ampuia 2008. romuHe ycTaBHY KanOy
300r TIOBpeAe MpaBa Ha MpaBUYHO cyheme U cyheme y pasyMHOM pOKY,
3ajeMueHNX wiaHoM 32, ctaB 1 YcraBa, Kao M 300T TOBpele NpaBa Ha
jeIHaKy 3aITUTY MpaBa U3 wiaHa 36, craB 1 Ycrasa.

YTBp)EHO YUHLCHUYHO CTalke Y CYACKHMM CIHCHMa I10Ka3WBa-
7m0 je ma je pydgap Jbax 3eka, Cympyr MOZHOCHTEJbKE YCTaBHE »ainbe
[ykpuje 3exka u oTal OCTamUX MOMHOCHIIAIA yCTaBHE KaiOe, TIOTHHYO
y pyaapckoj Hecpehu koja ce morommia 17. HoBemOpa 1989. roaune y
AJeKcHHauKuM pygHUIMMA. Y ucToj Hecpehu moruuyo je n Yka lllasma,
cynpyr nogpHocutesbke Xazouje llaspa u otan momHocuona Yia Illame.
[IpaBHOCHax)HOM Tpecyaom Onmruackor cyaa (OnmC) y Anekcuniy K.

"' Taksy mpakcy HeZBOCMICIEHO je moapiana i Benemmjancka xomucuja. Bume-
1 Venice Commission. 2011. Opinion on draft amendments and additions to the law on
the Constitutional Court of Serbia adopted by the Venice Commission at its 89th plenary
session (Venice, 16—17 December 2011), CDL-AD(2011)050cor-¢, § 46, https://www.ven-
ice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2011)050cor-e, nocnenmu
npuctyn 23. anpuna 2020.
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12/92 on 4. anpuna 1996. ronuHe BUIlle OATOBOPHUX JIMIA Y AJIEKCHHAY-
KM PyIHHUIFMA OTJIALICHO je KPUBHM U O0Cyl)eHO 3a N3BPILIEHO KPUBUYHO
JIEJIO TEIKO JIeNI0 MPOTHB OMIITe curypHocTr.'? Cymnpyra u aema moruHy-
nor Jbaxa 3exe momHenu cy 27. cenremOpa 1999. rogune TyxOy 3a Ha-
KHaJly HeMaTepHjaHe ¥ MaTepHjaliHe IITeTe MPOy3POKOBaHE TIOMEHYTUM
mreTHuM jaorahajem, a cympyra u cuH norunyjor Yka lllasme moguenu cy
TakBy Tyx0y 29. cenrremOpa 1999. ronune.

Henumuunom npecynom Yerspror ommrtuHcKor cyga (IVOmmC)
y beorpany I1. 5074/02 on 22. HoBemOpa 2005. ronnHe, IPBUM CTaBOM
M3peKe, YCBOJCH je€ TY)KOCHH 3aXTeB TyXKWiara, rma je JaBHo mpemysehe
,Enekrponpuspena Cpouje” u3 beorpana, kao MpBOTYKEeHH, 00aBe3aHO
Ja TY)KHOLMMa Ha MM€ HaKHaJe HeMmaTepHjajiHe IITeTe HMCIUIATH II0je-
JUHA4YHE W3HOCe Onrke ompcaHe y u3peuu mpecyae. pyruM craBoMm
M3peKe Te Tpecylle OAOWjeH je Kao HEOCHOBaH TYXOEHH 3aXTEeB TYXKH-
Jara KojuM Cy TpaXHInd Ja ce OpyToTyXeHH, JaBHO mpemy3ehe 3a mof-
3eMHY €eKcIuloaranujy yrjba u3 PecaBuiue, o0OaBexe Ja UM HaKHaIU
HeMaTepHjaliHy IITETY U TPOIIKOBE MAPHUYHOT MOCTYITKA.

Oxpyxuu cyn (OkpC) y beorpany je npecynom I'x. 2854/07 ox 14.
mapta 2007. roquae npennauno genumuuny npecyny [VOmmC y beorpa-
ny I1. 5074/02 y craBy npBoM y ogHocy Ha TyxxeHo JII ,,Enexrpornpuspe-
na Cpbuje Tako WTO je 00MjeH Ka0 HEOCHOBAH TY>KOEHH 3aXTEB KOjUM
je Tpaxeno na ce tyxeno JII ,,Enxexrponpuspena CpbOuje” obaBexe ma
TY)KHOIIIMA HA/IOKHAIW HEMaTepHjalHy INTETy Ha UME TYIIEBHHUX 00I0-
Ba 300r cMpTu OaMCKOT Juia. Y obOpasnoxkemy cBoje npecyne, OxpC je
3ay3e0 CTAHOBHILTE J1a je 0 TPEHYTKa MOAHOIICHa TyX0e MCTEeKao POK
u3 winana 376, cras 2 3akoHa o obnuraunronum ogaocuma (300), oynyhu
Jla je oIl HaCTaHKa IITeTe NMPOTEKJIO BHIIE O MEeT TOIUHA, a je 10 CTaBy
OxpC y beorpaay Tyxx0eHu 3axXTeB y TOj MPaBHOj CTBAPH HEOCHOBAH.

[Ipecynom Bpxosuor cyma Cpouje (BCC) Pes. 2002/07 ox 29. aB-
rycrta 2007. roguHe on0HjeHa je Kao HEOCHOBAHA PEBU3Mja TYXKWJala
nzjaBibeHa npotuB npecyne OxpC y beorpamy I'x. 2854/07. BpxoBHu
cyn Cpbuje ce, ucro xao u OxkpC y beorpany, nzjacauo ma cy TyxoOe 3a
HakHajdy Irere moaHere 27. centemOpa 1999. u 29. centembOpa 1999.
TOUHE, OJJHOCHO HAKOH MPOTEKa BHIIE O MET TOJMHA Off JaHa Kaja je
ImITeTa HacTala, Te Jla je 300T Tora peBH3Hja Ty)KHWialla HEOCHOBaHA, a
MOTpaXHBake HAKHAJE IITETE 3aCTapero.

2.2. Iloctynak npen YCTaBHUM CYIIOM

Tyxxnonu cy nmpoTus npaBHocHaxHe mpecyae BCC mognenu ycras-
Hy kanoy, a YC je JoOHeo OJUTyKy KOjOM je YCBOJHO YCTaBHY kajiOy Moj-

12 Ipema Tana Baxehem Kpusuanom saxony Penybmuke Cp6uje, Cayoicoenu anac-
Huk CPC 26/1977... u Cnyowc6enu enacuux PC... 10/2002.
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HOCHJIala, YTBPAKO MOBPEAY MpaBa Ha MPaBUYHO Cyleme 3ajeMUYeHO ua-
HoM 32, ctaB 1 YcTaBa M moBpeay mpaBa Ha jeJHAKY 3aIUTHTY [IpaBa U3
uynana 36, craB 1 Ycrasa, nmonumruo npecyny BCC Pes. 2002/07 u namno-
1o BpxoBHom kacaumonom cyny (BKC) na moHoBo ommyun o peBu3Hju
MOAHOCHJIANA yCTaBHE kaji0e u3jaBibeHoj npotus npecyne OxpC y beo-
rpany k. 2854/07.

2.2.1. Ilpasnu cmas YcmasHnoe cyoa

OcHoB 3a TakBy ominyky YC 6Ouo je mpaBHu ctaB koju je YC yT1-
BpJIMO HA PEJIOBHOj CEIHMIIM Ofp>kaHoj 7. jyna 2011. ronune:

,,Y CIydajy Kaja je IITeTa Ipoy3pOoKOBaHAa KPHUBHYHUM Jie-
goM (wran 377. 300), ako je 3a KPHUBHYHO TOEBCHE NpeaBHl)cH
JTy’H POK 3aCTapesoCTH OJ] POKOBa MpONUCaHUX unaHoM 376. 3a-
KOHa 0 OOJMTallMOHUM OJHOCHMa, 3aXTEB 3a HAaKHaJIy IITETe Ipe-
Ma CBaKkOM OJITOBOPHOM JIMILy, a HE CaMO IUTECTHHKY, 3acTapeBa
KaJla HCTeKHe BpeMe ofpel)eHo 3a 3acTapesiocT KpUBHYHOT TOBEeHha
€aMo aKo je MPaBHOCHAYXKHOM IPECYIOM YTBpEHO MOCTOjame Kpu-
BUYHOT' JI€JIa U OKPHUBJBCHU OITIAlICH KPUBUM 3a KPUBUYHO [CJIO0.
IMpexnn 3acrapeBama KPUBUYHOI TOHEH-A INMOBJIA4YM 32 COOOM U
TIPEKHU/I 3acTapeBama 3axTeBa 3a HaKHaLy INTeTe.

Hctu pok 3acTapeioCTH KPUBUYHOT TOHEHA MPHUMEbYje
Ce aKo je KPUBUYHHM MOCTYIaK 00yCTaBJbEH, OMHOCHO aKo Ce HHje
MOTa0 MOKPEHYTH 3aTO IITO je OKPUBJBEHH YMPO HITH je JYIICBHO
000J1€0, OMHOCHO aKO MMOCTOje APYre OKOJHOCTH KOj€ MCKIbYUY]y
KPUBUYHO TOEIE M OJATOBOPHOCT OKPHBJBEHOI, Kao INTO CY
aMHECTH]ja U IOMHJIOBAbHE.

Y cBUM OCTallUM Cily4ajeBUMa MPUMEHYje Ce OMIITH POK
3aCTapesoCTH MOTPaKMBama U3 WwiaHa 376. 3akoHa 0 o0IMranuo-

HHM OgHOCHMA. 1

3 Cmasosu Yemasnoe cyoa, beorpax 2015, 64. JlocneqHo ToM cTaBy, Hako Cy
JIOHETE MPEe HETOBOT YCBajamka, YCTaBHU CYI j€ YCBOjHO U OAIyKe KOjuMa je 0q0uo ycTaB-
He jkaj0e MOJHOCHIIALA Y Hau3IIesd CIMYHUM OKONHOCTHMa. MehyTuMm, 3a pasnmuky of
ciy4aja 3exa, Llava u ocmanu, y THM TIIpeAMETHMa YOIIITE HHUje OMIIO MO3HATO KO OH
MOrao OWTH OKpPHBJECHH, OJHOCHO KPUBHYHM IOCTYIIAaK HUKAJa HHUje HU OMO MOKPEHYT.
Haume, To cy Omim cHopoBH 3a HakHajay ILITETe MO TykOaMma JiMla H30ernX U3 paToM
3axBahenux moapydja y Xpsarckoj u bocuu n Xepuerosunu, koja cy TokoM 1995. ro-
nuHe oprann MVYII-a Penybnuke CpOuje HE3aKOHHTO JIMIIABATN 10001 U MOCie Mpu-
BPEMEHOT 3ap)kaBama MpeAaBaii BOJHUM U MOJULIKjCKUM opranuMa Pemyonuke Cpricke
n Pemry6muke Cpricke Kpajune. Maxo cy Ta numa y MHOTHM ciydajeBuMa Omiia IOBpra-
BaHa TOPTYPH Yy KaMIIOBHMA IIOJ KOHTPOJIOM IOJHIHM)CKUX MM IapaBojHUX (opmaiuja,
y Cp0Ouju HHMKaza HUje BoheH HHjelaH KPHBUYHM IOCTYIAaK y Kome Ou Ouna yTBpheHa
KPHUBUYHA OATOBOPHOCT APXKaBHHX CITyKOCHHKA 3a TakBa aena. 300r Tora cy ce, y TAKBUM
CHTyanujaMa, IpeMa HalaXemy YCTaBHOT Cy/a, MOINIa MIPUMEHHTH CaMO OIIITa IPaBHU-
J1a 0 3aCTapesloCTH IOTPaXKMBamba HAaKHajJe LuTeTe yTBpheHa onpenbama winaHa 376 3a-
KOHa O OONMranyoHNM ofHocuMa. Bunern omryke YeraBHOr cyma Yx-345/2008, 17. 3.
2010, m Yx-583/2008, 1. 4. 2010. Hcto u ommyka Yxk-1980/2009, 27. 1. 2010, y xojoj
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Taj crap YC je NpUMEHHO M Ha YHICHUYHO CTakE OIIYKE Y
cnyuajy 3exa, Lllawa u ocmanu:

,»Y KOHKPETHOM CIIy4ajy je YTBp)eHO &ia cy y KPHBHYHOM
MTOCTYTIKY KOjH je Bol)eH npen OMIITHHCKAM CYIOM Y AJICKCHHITY, Y
npeamery K-12/92, onropopHa juiia orjiaiieHa KpHBUM u ocyheHa
Ha Ka3Hy 3aTBOpa MPaBHOCHAXXHOM mpecynoM ONIITHHCKOT cyna
y Anexcunny K. 12/92 on 4. anpuna 1996. roqune. Jlakie, y KoH-
KpPETHOM TIpEMETY, Y BE3W IHTama IPUMEHE POKa 3acTapesioCTH
NOTpaXKMBamka HAKHAAE INTETe Koja je NPHYMEbCHA KPHBUYHHM
JeTIoM, YCTaBHH CyH cMaTpa Jla ce Ha 3acTapeliocT NPHME’Y)y
onpende wiana 377. 3akoHa 0 OOMUTAIIMOHUM OJHOCHMA HE Camo
Ka/la ce HaKHaJa IITeTe 3aXTeBa 0] YYMHNOLA KpUBHYHOT JIeNa Kao
HEIoCpeHOr LITeTHUKA, Beh M ox Apyror jmna Koje oarosapa 3a
IITETY MAKO HHUje YUMHWIAI KDMBUYHOT jena. !4

2.2.2. Ilogpeda npasa na jeOHaxy cyocKy 3aumumy

VYeraBHU Cy[ je Hajupe yTBPIWO MOBpPEAY MpaBa Ha jelAHAKY CYya-
CKy 3aIllTHTY, 3ajeMueHy 4iaHoM 36, craB 1 Ycrapa, Hanasehu nma cy ce
MOAHOCHOI OCHOBAHO TIO3BaJIM HA CYJCKE OJUIyKe Y KOjUMa je y WICH-
TUYHUM MIPABHUM CUTYyallljama MPOUCTEKIMM M3 HCTOT IITETHOT Aorahaja
3ay3eT Jpyrayuju CTaB, OMHOCHO YTBPHEHO je Ja MOoTpakuBame TYKUIIa-
112 32 HAKHa/y IITeTe HHje 3acraperno.'” Haume, Te mpecyze cy obpasio-
KEHE TaKo Jla c€ y ClIydajy Kaja je IITeTa MpOoy3pOKOBaHAa KPUBUUYHUM

je 6mma ped o ocobu Koja je mpeTpriesia MTeTy Kao MOOMIIMCAaHW MPUNATHHUK jeTUHUIE
Bojcke Jyrocnaeuje koja je Owmna aHraxoBaHa y OopOeHuM nejctBuMa Ha KocoBy u
Mertoxuju 1999. ronune, anmu Takohe HHje OMIO MO3HATO JIMIE KOje je IITETY Mpoy3po-
KOBaJIO U Koje OM MOIIO OWTH OKpHBJbEHO. Hema cyMme Ja MapHUYHHU CYIl MOXE — 3a
notpede yTBphHBama HCIYyHEHOCTH yCIIOBa 3a IIPUMEHY MPOIYKEHOT POKa 3aCTapesloCTH
MOTpaKMBamkba HAaKHAJE INTEeTe — CAM Jla HCTIUTA Ja JIM je IITeTa IPOy3pPOKOBaHA TAaKBOM
PammBOM KOja CaIp)KH CJIEMEHTE KPMBHYHOL Jela, T¢ Ja 0 TOME OUIYYH Kao O HMPETXO[-
HOM IIUTamYy, ajld caMo OHJa Kaja je Owro Hemoryhe ga ce MPOTHB IO3HATOT IUTETHU-
Ka, ¥ €BEHTYAJIHO YYMHHOLIA KPUBUYHOT JieJa, MOCTYIIaK MOKPEHe WM OKOH4a. Bupetn
ommmpHuje Kapanuknh Mupuh 2011, 197-202. 3anumibnBo je, Mehytnum, na je ox tor
ctaBa oncTynuo Bpxoau cyn CpOuje camMo y cilydajeBUMa y KOjIMa C€ PO O MITETH
npuunBeHoj npunaaannuMa JHA y opyxanum cykobuma y 6uBmmmM penyomukama COPJ
10 JaHa HUXOBOT NMpH3HAma y [eHepanHoj CKyNIUTHHH YjeOMIEHHX Haluja 22. Maja
1992. rogune. Cyn je cMarpao Ja je TO OWJI0 KPHUBUYHO JEJI0 OpyXaHe MoOyHe U3 4iiaHa
124 taga Baxeher Kpusuunor 3akona CPJ, 6e3 003upa Ha TO IITO HHUCY OMIHM TO3HATH
HH €BEHTYaJHH YYMHHUOLM TAKBUX KPUBHYHUX JieJla, HUTH Cy TH OpPY)XaHH CyKoOH Omio
KaJia OKapaKTepUcaHu y Mel)yHapomHO] 3ajeIHUIM Kao opykaHa MoOyHa ca CTAaHOBHIITA
mehyHaponsor npasa. Buneru [Ipasro cxBarame Bpxosror cyna Cpouje ox 27. 12. 1999,
bunmen cyocke npaxce Bpxosnoe cyoa Cpouje 11/1999, 14.

4 Omnyka Yk-482/2008, 13.10.2011, http://www.ustavni.sud.rs/page/predmet/sr-
Curl-CS/5358/?NOLAYOUT=1, nocnenmwu npuctyn 10. aBrycra 2019. Omnyka je o6jas-
JbeHa u'y Cnyocoenom enacnuxy PC 88/2011.

15 Oxpysnn cyn y Humy Iix. 25/06, 24. 1. 2006, Bpxosuu cyx CpGuje Pes. 43/01,
9.5.2001, Bpxosau cyn Cpbuje Pes. 89/03, 21. 1. 2003.
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JIeJIOM Ha 3acTapesiocT NpuMemyjy oapenode wiana 377 300, a He onpen-
0a unana 376, Oynyhm ma ce oxmpenbe umana 377 300 npumemyjy He
caMo KaJa ce HakHaJa 3axTeBa O]l YYMHHOLA KPUBUYHOI Jejia Kao He-
MOCpPEeIHOr IITeTHUKa Beh M o ApYyror juua Koje OAroBapa 3a IITETY
MaKo HHje YYMHWIAL KPUBUYHOT Jiesia. Tako ce Joronuio aa ¢y u3 UCTOT
mTeTHOT Aoralaja HeKa JIMIa OCTBapWIIa IPaBO Ha HAKHAAY IITETE — TaKO
LITO Cy CYAOBH YCBajajH Ty>XOeHe 3axTeBe Haja3ehu Ja MoTpakuBame
HUje 3acTapelio — JOK je MOIHOCHOIMMa yCTaBHE jkanbe TyKOeHU 3aX-
TeB o0MjeH ympaso 300r 3actapenoctu. Umajyhu to y Buay, YC je y1-
BPIMO J1a Cy OKPY>KHH CyzoBH, na 1 BCC, y UAEHTUYHO] YNEHEHUYHO] U
NPaBHO] CUTyalllju AOHOCWIM Pa3IM4YUTE OMIyKe W Ha Taj HaYMH TOI-
HOCHOLIE YCTaBHE aJl0e I0BeIH y OMTHO Pa3IUUUT IOJIOXKaj OJ OHOTra
y KOMe Cy OWJIM TY>KHOIM YHjU je UCTOBPCHH TY>KOCHU 3aXTEB YCBOjCH.
Jpyrum pedrma, pasTuauTO MOCTYHAkE PEIOBHUX CY10Ba MOBOJIOM HCTE
YHECHIYHE M TIPABHE CHTYalje JOBEIO je MOJHOCHOLE yCTaBHE kKanbe
y HepaBHOIPABaH MO0JIOXa] Y OCTBAPUBAKY CYICKE 3aIUTHTE Y OAHOCY Ha
JUIIA YUjH Cy Ty>KOSHHU 3aXTEBH YCBOjEHH, IITO YKa3yje Ha TIOBPEIY MPUH-
LUIa IpaBHe curypHoctH. Jla motpeba xapMOHHU3aIMje CYICKe Mpakce y
CpOuju 3acioyxyje noceOHy naxkmy, HaBOAH ce U 'y nuteparypu (Popovic,
Marinkovi¢ 2016, 381), a HEeKOH3UCTEHTHA CYIICKa IIpaKca CPIICKUX CYI0-
Ba JIOBeNa je y Buile HaBpara u a0 uHtepBeHnuje ECJbII y ciny4ajeBuma
nporuB CpOuje.'® YeraBHu Cyj je moceOHO HAIaCHO J1a HUje HaJIe)KaH 3a
yjenHauaBame CyACKe IpaKkce pelOBHUX CYIOBa, aJlu je — uMajyhu y Buay
cBoja YcraBoM yTBpheHa opnamherma Aa IUTHTH JbYACKA U MambHHCKA
npaBa U c10001e — cMaTpao J1a je HEONXOAHO Aa HaJJIe)KHU PEJOBHU CY-
JIOBH, y cUTyauujama kajaa Haly Ja JoTajallima CyAcKa Mpakca HUje y
CKJagy ca MEpOIAaBHUM MaTepHjalHUM IIPaBOM, MpPEAYy3My CBE MeEpe U
panme npeasubeHe oarosapajyhum mpouecHuM 3akoHHUMA. 1o ce Hapo-
yuto ogHocu Ha BCC koju je, yMecTo Ja yjeaHauaBa Cy[CKY Mpakcy Io-
BOJIOM HCT€ YMIEHUYHE M NPaBHE CHUTYyallHje, TOHOLICHEM PA3THUNTHX
OUTyKa CTBOPHO NpaBHY HECHI'YPHOCT MOJHOCHJIAIA YCTaBHE jkajile, Te
j€ Ta OKOJHOCT cama o ceOM JOBOJbAH Pas3jior Ja C€ YTBPAH MOCTOjarbe
NoBpeJie MpaBa MOAHOCHJIAIA YCTaBHE KaJl0e Ha jeHaKy 3allITUTY MpaBa
IpeA CyAOBUMA.

2.2.3. Illospeoa npasa Ha npasuuno cyherve

VY noriieny UCTaKHYTE MOBPEJIE MpaBa Ha MPaBUYHO cyheme 3ajem-
4yeHor wiaHoMm 32, craB 1 YcraBa, YcTaBHU Cyn ce [103Ba0 Ha CBOj Tope
OUTHpaHu cTaB ox 7. jyna 2011. ronune:

16 Hanme, u3 mpecyna EBpomnckor cyia 3a JbyIcka mpaBa IPOM3HIA3H 14 j€ [MO-
Bpela mpaBa Ha MPaBUYHO Cyheme BHIIE IMyTa OWia yTBphuBaHa Kao pe3yaTaT HpPOTHB-
pedHe CyAcKe Ipakce MCTOr cyna. Bunern, Ha npumep, npecyne Bunuuh u opyeu npomus
Cpouje, 44698/06 n np., 1. 12. 2009, §§ 17, 39 u 50, u Pakuh u opyeu npomus Cpbuje,
47469/07 n np., 5. 10. 2010, § 38.
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»llomaszehn on HaBeneHOT, YcTaBHM CyJ oLEmYje Za cy y
KOHKPETHOM CITy4ajy IPYrOCTEIIeH! ¥ PEBU3H]CKHU CYZ IIPOH3BOJEHO
NPUMEHWIN MaTepHjaJIHO IIPaBO, U TO Ha IITETy IOJHOCHIIANA
ycraBHe kajibe, mpuMemyjyhn y KOHKPETHOM ciiy4ajy onpenode
unana 376. 3akoHa 0 OOIUralMOHMM ofHOCHMA. !

[lra cy 6unmm apryment aa YC ycBOjU Taj MpaBHU CTaB?

IIpema onmpenbu umana 377, craB 1 300, y cuTyaumjama kaj je
HmITeTa MpOy3pOKOBaHAa KPUBHYHMM JAEJIOM a 33 KPUBUYHO TOHCHE je
npeaBul)eH AyKU POK 3aCTapeIoCTH, 3aXTEB 3a HaKHALy LITETe IpeMa OJl-
TOBOPHOM JIMITY 3acTapeBa KaJ UCTEKHE Bpeme oapeljeHo 3a 3actapenoct
KPUBHYHOT TOBEHa. Y TOj CTBapU OMJIO je CIIOPHO MPAaBHO MUTAHkE Ja JIU
MIPUBUJICTOBAHU POK 3aCTapesioCTH NMOTPakKMBamka HaKHajAe LTeTe Tpeda
Jla BaYKH CaMO TIpeMa MITETHUKY KOjH je M yYHUHMIIAll KPUBUYHOT Aejia WK
npeMa cBakOM OJITOBOPHOM JIHILy, HE3aBUCHO Ol OCHOBA H-Er0BE OJr0BOP-
HOCTHM 3a WTeTy. Ta ocTaja OAroBOpHa JHLA HO]aBJ'Ly]y ce M0 OCHOBY
OJrOBOPHOCTH 3a Jpyrora (OATOBOPHOCT 3a IUTETy KOjy HNPUYMHH JIMLE
HECHOCOOHO 3a pacyhuBame MM MAJOJETHHK),'® M0 OCHOBY OArOBOPHO-
CTH TIPaBHOT JIMIIA 32 LWITETY KOjy HETrOB PaJHUK MJIM OpraH Mpoy3poKyje
tpehuM nurmmal® wiM, mak, MO OCHOBY OOjeKTHBHE OIrOBOPHOCTH 3a
IITETY KOja je HacTaia O OMacHe CTBapH MM OMacHe JenaTHOCTH.?

VY mpaBHO] KIBUKEBHOCTH M CYACKO] MpPAaKCH IMOjaBUiIa Cy c€ JBa
MOTIYHO OmpedHa craBa. Tako, Busnep cmarpa (Vizner 1978, 1327) na
ce MPUBWIIETOBaHM POK 3actapenoctd u3 wiana 377 300 mpumemyje
caMo KaJia je ped 0 MOTPaKUBaby HaKHaJEe IITETe Ol yYUHHOIA KPUBUY-
HOT Jiena, JIOK c€ Y OJHOCY Ha CBa OCTajia OIrOBOPHA JIMIA MPUMEHY]jy
OIIIITH POKOBH 3aCTApEIOCTH mponucanu y unany 376 300.2! Hcro cra-
HOBHIIITE U3pa3Ho je y jemHoM TpeHyTKy u BCC:

,Ilomazehn on m3noxkewnor, cyauje I'pahanckor omerbema
BpxoBHor cyna Cpbuje cy ce ompenenmie 3a Beh npuxaheno
JIOKTPUHAPHO CTAHOBHINTE JIa POKOBH 3aCTapeBarbha MOTPAKHBAA
HakHaje mTeTe u3 wiada 377. 3akoHa 0 OOIUTaIl[HOHUM OJHOCH-
Ma TEKy caMmo IpeMa YYHHHOIy KPUBHYHOT JieJia KOjUM je IITeTa
Y3pOKOBaHa, a HE W IpeMa Ap>KaBH, OAHOCHO IPAaBHOM JIHIy KOje

17" Omnyka Verasuor cyna Yx-482/2008, 13. 10. 2011.

18 3akoH 0 00IUralfHOHNM OJHOCHMa, WI. 164—169.

19" 3akon 0 00JIMralMoHUM ogHocuMa, wi. 170-172.

20 3ako0H 0 00IUralfiOHNM OgHOCHMa, wi. 173—-179.

21 »(1) TloTpaxkuBame HakHajJe MpPOYy3pOKOBaHE IITETE 3acTapeBa 3a TPU TOIU-

He on Kan je omTeheHUK J03HAO 3a IITETy W 3a JIMIE Koje je MmTeTy yuuHmio. (2) Y
CBaKOM CJIy4ajy OBO IOTPaXMBAK-E 3acTapeBa 3a IET TOJUHA O Kaj je MITeTa HacTaja.
(3) ToTpaxiBame HakHaIE MITETE HACTAJC MOBPEIOM YroBOpHE obOaBe3e 3acTapeBa 3a
BpeMe ofnpeljeHo 3a 3actapernocT Te oOaBeze” (wi. 376 3akoHA O OONHTAIlMOHUM OJHO-
cuma).
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3a IITETy OAroBapa YMECTO era mo oxpemdama wiana 172. 3a-
KOHa 0 OONHTalMOHUM OJHOCHMA, T€ Ja 300T TOTa MOTPaXKHBAE
HaKHaJIe LITETe 10 OCHOBY OATOBOPHOCTH JIpXKaBe 3a IITETY KOjy
NPOYy3pOKYje HECH OpraH, 3acTapeBa y POKOBMMA MPOIHCAHUM Ofi-
prbama unana 376. 3akoHa 0 OONUrallMOHUM OJHOCHMA. >

IIpema ApyromM CTaHOBHIUTY H3HETOM y HPABHO] KIHLMKEBHOCTH,
MIPUBHWJIETOBAHN POK 3acTtapenoctd u3 wiana 377 300 Tpeba mpume-
BUBATH HE caMO KaJa je ped O YYMHHOLy KpUBHYHOI zAena Beh u oHza
KaJa ce Ty)KOCHM 3aXTeB 3a HaKHaIy wmreTe ymyhyje mpeMa cBakoM JIUILY
KOje OATroBapa IO NpaBWIMMa O OATOBOPHOCTH 3a IPYrol, OAHOCHO IIO
npaBmwiuMa 0 o0jekTuBHOj oxaroBopHocTH (Kapammkmh Mwupuh 2011,
192-196; Studin 1983, 1141). [lormyrno HeBepoBarHO, anm uctu BCC
KOjU je YCBOJUO IPETXOIHO IOMEHYTO IPAaBHO CXBaTame JOHEO je U cac-
BUM CYNPOTHY OIUTYKYy FOAMHY JlaHa KacHHje:

LHlpema . 377. ct. 1 300, kana je mrera mpoy3poKOBaHa
KPUBHYHUM JIEJIOM, @ 32 KPHBHYHO TOHEHE je MpeABUNEH IyKU
POK 3aCTapesioCTH, 3aXTEeB 32 HAKHAy LITETE MpeMa OATOBOPHOM
JIMIly 3acTapeBa Kajga HCTeKHe BpeMe ojpeheHo 3a 3acraperoct
KPUBHUYHOT TOMCHa. [10/1 OATOBOPHUM JIHMIIEM HE MOZpa3yMeBa ce
caMo yYMHMJIAll KpUBUYHOT Jena, Beh u yiune koje oxroeapa 3a
LITETy KOja je yYMIbeHa KPUBUYHHUM JIEJIOM, HaKO CaMoO HHje Y4H-

HUJIAI] TOT jena. 2

[ocroje pazno3u koju cy pykoBomwin YC aa mpuxBaTu Taj APYyTd
CTaB IPaBHE TEOPHje U CYACKE IIPaKCe, alli OHU CE Ha IPBOM MECTY OJIHO-
Ce Ha je3W4KO M UCTOPHjCKO TyMauewe ofpende wiana 377, ctas 1 300.
Haume, jomr y Bpeme Bakema 3aKkoHa O 3acTapelioCTH MOTPaKUBaHba
(303I1), unja oxpenda HUje caapkapalia CHHTarMy ,,lipeMa OJrOBOPHOM

22 TlpasHo cxBatame Ipaharckor onesbema BpxosHor cyna Cp6uje, yTBpheso Ha
cenuum ox 10. 2. 2004, burmen cyocke npaxce Bpxosnoe cyoa Cpouje 3/05, 127. Uctu
cTaB u3pasuo je Bpxosuu cyn CpOuje U y HEKHM CBOjUM KacHHjUM omiIyKama: ,,[IpuBnire-
TOBaHH POK 3aCTapesioCTH MOTPaKHBambha HAKHAJE LITETE NMPUYHILCHE KPUBHYHUM JICTIOM
MOJXKE Cce MPUMEHHTH CaMoO y OJHOCY Ha M3BpIIHOLA KPUBHYHOT JieJa a HE W Ha NpPaBHO
JIMIIE KOj€ YMECTO H-era O/iroBapa 3a Tako MPUUYHMIeHY WITeTy Tpehem nuity.” Bugetu mpe-
cyny Pes. 2865/05, 24.1.2006, IIpasnu ungopmamop 12/06, 30. HUcto: ,,PokoBu 3acra-
penocTH moTpakuBamka HakHazae mTere u3 wiana 377 300 Teky camo mpemMa yYHHHOILY
KPUBHMYHOT JIeNla KOjUM j€ IITeTa MPOy3pOKOBaHa, a He TIPeMa AP’KaBH OJHOCHO IPAaBHOM
JIMIY KOje 3a LITETy OAroBapa yMecTo mera mo oapeadama wiana 172 300.“ Bunetu npe-
cyny Pes. 1354/06, 6. 9. 2006. 13 apxuse cyaa.

23 Bugeru pemerse BpxoHor cyna Cp6uje Pes. 1335/05 u Cras 58/05, 30. 11. 2005,
bunmen cyocke npaxce Bpxosroe cyoa Cpouje 4/05, 89-91. Okpyxuu cyn y Humry Takohe
CJIe[IM Taj HOBM CTaB: ,,Kaza je mTeTy Impoy3pOKOBao TY)KCHHUKOB OCHTYPAaHHK KPHBHIHUM
JIETIOM, POK 3aCTapesIOCTH TY:KOSHOT 3aXTeBa 32 HAKHA/Iy IITETE je OHaj KOjH je MpOIcaH
3a 3aCTApeNoCT KPUBUYHOT TOMEHa 32 KPUBUYHO JIENI0 U OH Ba)KH KaKO 3a BO3aya BO3WIIA,
Tako ¥ 3a ocurypasajyhy opranuzanmjy. Bunmetu npecymy OkpyxkHor cyga y Humry k.
4021/07, 8. 11. 2007, bunmen cyocke npaxce Oxpyscnoe cyoa y Huuy 27/08, 32.
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J'II/ILIy“ 24 IOCTABUIIO C€ MUTAME Ja JIW MIPUBUJICTOBAHU POK 3aCTAPCIOCTH

Teue M MpeMa caMoM IUTETHUKY M MpeMa JIMIy KOje OAToBapa 3a UCTH
nmorahaj mo HekoM npyrom ocHoBy. Ha [IpommpeHoj ommToj cemHUIH
BpxoBHor cyna Jyrocnasuje, koja je oapxkana 19. okrodpa 1970. roau-
He, ycBojeHO je HawenmHo mumnubeme na pok u3 wnana 20, ctaB 1 30311
HE Teye CaMo NMpeMa MITETHHKY K0 YYMHHOIY KPUBHYHOT 1A, HEro u
IpeMa CBaKOM JIMIy KOje OroBapa 3a LITETY KOjy je TakaB IITETHUK MPO-
y3pokoBao. IlpuxBarajyhu Takas craB, 3akoHozasall je, qoHocehu 300,
y unany 377, craB 1 gomyano panujy oapenly 30311 ympaso peunma ma
,IIPAaBO Ha HaKHAJy IITETE 3acTapeBa mpeMa OAroBopHoM juiy* . Ilpu-
TOM, Ka0 OATOBOPHO JIMIE MOTY Jla C€ KBaJU(HKYjy: caM IITCTHHUK, Y
YHjeM Ce aKTy CTUYY eJIEMEHTH KPUBHYHOTI Jiefla; HEKO APYTOo JIMLE Koje
3a IITETHUKA KOjU j€ YYWHHO KPUBHYHO [0 OAroBapa IO MpaBUIIU-
Ma 0 OATOBOPHOCTH 3a JAPYrora; WM MMajall ONacHe CTBapH, OAHOCHO
JHne Koje 00aBiba OMACHY JENaTHOCT, ako ce ymorpeda omacHe CTBapu
WIN BpPLICHE ONAcHE AEIaTHOCTH MOTY KBaJIM(UKOBAaTH Kao KPUBHYHO
neno (Kapanuknh Mupuh 2011, 192). Jlakiie, 1 94UCTO je3UYKO TyMademe
cropHe ozxpende, y K0joj ce He MOMUE-E HU IITETHUK HU yYUHMIIALl KpH-
BUYHOT Aejia Beh caMo OArOBOPHO JIMIIE, HUKAKO HE JAOMYLITa Ja CE HBeHO
3HaUCHE Cy)KaBa cCaMO Ha LITETHUKA U Y TOM CMHUCIY C€ CypOTHa IIpaKca
penoBHuX cynosa, na 1 BCC, Moxke cMarpaTH HEOOCIEIHOM, a OATyKa
VC yTemMesbeHOM U OmpaBIaHOM. >

2.3. Iloctynak npen BpxoBHUM KacallioOHUM CYJIOM

Onnyka YcraBHor cyna Yx-482/2008 ox 13. oxtobpa 2011. ronuHe
nmoctaBibera je BKC 1. menemOpa 2011. rogune, paau TOHOBHOT OILTY-
YMBamka O PEBM3MjU TyXwiaua. MehyTtum, cacBum HeouekuBano, BKC
j€ OomIy4YHmo Aa TMOHOBO oA0Wje Kao HEOCHOBaHY PEBU3HjY TY)KHIaIa.
OO0pasnoxeme ce TeMeJbUIO Ha UCTUM CTaBOBMMA Ha KOjuMa je Ouia 3a-
CHOBaHa M paHduja onbujajyha pesmsujcka mpecyna BCC, o kojoj je Beh

24 Kaz je mTera mpoy3poKoBaHA KPHBHYHHM IENOM, a 33 KPHBHYHO TOMEHE je
npenBuleH Iy)KH POK 3acTapesocTH, 3aXTeB 3a HAaKHAy IITETe 3acTapeBa KaJl UCTEKHE
BpeMe ofipeheHo 3a 3acTaperoCT KPUBHYHOT TOmema.” Bumern 3akoH 0 3acTapeiocTH
notpaxuBamwa, Cryorcoenu aucm @HPJ 40/1953 u 57/1954, gn. 20, cr. 1.

25 Ycto TakBO HCTOPHjCKO TyMaueme CIOpHE Ofpende 3aKoHa O OOIHTaIlHOHIM
OJHOCHMa MOTBpIUO je u mpod. ap Cnoboman IlepoBuh koju je, 3ajemHo ca mpod. mp
Mapujom Kapanukuh Mupuh, 610 mo3BaH Ha KOHCYJITATUBHU CACTaHAK YCTaBHOI Cyra.
TakBM cacTaHIM OIpKaBajy ce Kaja MOCTOju moTpeba aa ce O MUTamKMMa O 3Hadyaja 3a
OJLTy4YMBaKC Y KOHKPETHOM YCTaBHOCYACKOM IpeMETy MPUOaBU MHUIUBEHE U O[] IpaB-
HHX eKcriepara y onpeljenoj obmactu npasa. Buzmern ITocnoBHuk o pagy YcraBHOT cyna,
Cyorcoenu enachux PC 103/2013, un. 32.

26 OmumpHuje 0 UHHHOM TyMauerby K O OCTAIMM Pa3io3nMa 3a 3ay3HMAEbe Tak-
BOT' CTaBa (Pa3no3u €KOHOMHYHOCTH, Pa3JIO3H MPaBHE IOJMTHKE J1a CE CTPOXKE IOCTaBU
OITOBOPHOCT INTETHUKA KOjH je IITETy MPOY3POKOBAO KPUBHYHUM JCJIOM UTH.) BHIECTH y
Kapanukuh Mupuh 2011, 192-196.
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Ouio roBopa y oBoM TekcTy. pyrum peunma, u BKC je 3ayszeo crano-
BUIITE Jia je MOTpaXKUBame TYyXKHWala 3actapeno, oyayhu nma cy Tyxoe
MOAHETE Cy[Ay HAaKOH IpOTEeKa BHUILE OJ IET roArHA Of JaHa Kaja je LiTe-
Ta HacTajga, Aa Ce y TOM CIIy4ajy pPOKOBH 3acTapelloCTH padyHajy Ipe-
Ma ommreM mporucy u3 wiaHa 376 300, oqHOCHO Ja MPONHCAHU Po-
KOBH 3aCTapesIoCTH MoTpaxuBama n3 wiada 377 300 teky camo mpema
YYUHHUOIy KPUBHYHOT Jiejla KOjUM je IITeTa Y3pOKOBaHa, a HE U MpemMa
JIp’KaBH, OHOCHO MPAaBHOM JIMILy KOje OaroBapa ymecto mera.”’ [Iputom
ce BKC mno3Bao camo Ha mpaBHO cxBarame BCC yTBpheHO Ha ceqHHMIN
I'pahanckor oxeibera on 10. hedpyapa 2004. ronune,”® nasonehu ,,1a ce
MPaBHO CXBaTamke O MPUMEHH POKa 3aCTapeloCTH 33 HaKHAAYy IUTETE y3-
pOKOBaHe KPHBUYHUM JIEJIOM HCKJBYUYHMBO MPUMEHYjE Y CYACKO] MPaKCcH
BpxoBHOT KacallMoHOT cyna, ol cTpaHe cBUX Beha W 1a HaBeAEHO Npas-
HO CXBaTame HUje M3MEHeHO Ha cenHunm [ pahanckor oxesrema Bpxos-
HOT' KaCallMOHOT CyZAa... 1a Cy HaKHaja INTeTe M 3acTapesocT MHCTUTY-
TH MaTepujajHor (oONMralMoHOT) MpaBa, Ma 3aTo TyMayeme 3HavYeHa
onpenaba 4. 376 u 377 y Be3u wi. 172 300 moxe matu camo BpxoBHH
KacalluOHM CyJ, a He YCTaBHM Cyl, jep NHTama Koja ce OJHOCE Ha 3a-
CTapesioCcT NOTPakKHBamka HAKHAJIE IITETE HE CIajajy y 00JacT JbYIACKHX
Y MamUHCKUX TpaBa U ciodoxa™ (sic!)... ,,]1a je CylIcKa mpakca y mpuMe-
HU OBHUX MHCTHTYTa, MOYEB O] yCBajama MOMEHYTOr MPAaBHOT CXBaTamba
pesm3mjckor cyma ox 10. ¢ebpyapa 2004. roguHe carmacHa, MOCIeIHA U
HenpotuBypeuna“.” Haxanoct, BKC je u3 cBoje onTHke MOTIyHO H30-
CTaBHO YHMIHCHHITY JIa TIpakca BPJIO OYMITICAHO HUje Omia ,,cariiacHa, Jo-
CJIeZIHA W HENpOTHBYpeuyHa', oqHOoCcHO Aa je uctu BCC u3pasuo mormy-
HO CYNpPOTHO CTAHOBHIITE Y HEKUM APYTUM OJiTyKama,’’ a OLeHHo je aa
nse npecyne BCC koje cy MOHYAMIN caMu TY>KHOIM®!' |, HUCY O 3Ha4aja‘“
(sic!).3?

2.4. IloHOBHM TIOCTYyTaK Tpe] YCTaBHUM CyAOM

Tykuouy cy moaHend HOBY ycTaBHY >kanOy YC, oOpazmaxyhn
OBOTa IyTa IMOBpENy NpaBa Ha MPaBUYHO Cyheme TBPAKOM Ja je Ha-
koH noHomema Omryke YC Yx-482/2008 om 13. okrobpa 2011. u
nonuinrema npecyge BCC Pes. 2002/07 ox 29. aBrycra 2007. roaune,

27 BpxoBuu kacanuonu cyn, Pes. 17/11, 3. 10. 2012, u3 apxuBe cysna.

28 Bupern Gememky 22.

29 BpxoBHu kacanuonu cyn, Pes 17/11. Ibid.
30
31

32

Buneru 6enemxy 23.
Bunetu Geneniky 15.

BpXOBHH KacallMOHH CYJl OCBPHYO CE€ y CBOM OOpa3oKey U Ha TPH OTyKe
YC (6enemka 13), morpemHo 3akbyuyjyhu aa je y suMa YC 3ay3e0 CYnpOTHO CTaHO-
BUIITE, alld C€ HAXXKAJIOCT HHje IMOTPYANO Aa YTBPAU /A je UYHILCHUYHO CTambe y Ta TPH
cirydaja Onino OWTHO Pa3IHMYUTO Y OOHOCY Ha ciy4aj 3exa, Lllama u ocmanu.
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Hagnexan BKC noneo ocnopeny mpecyay y Ko0joj je, Kao U 'y IPEeTX0JHO]
PEBU3H]CKOj TIPECyAH, 00O PEBHU3H]Y IMOTHOCHUIIAIA jep je OIEHHO JIa je
NOTPaKUBAE TTOJHOCHIIAIA 3aCTapelo.

VYeraBHU cyq je, mocTynajyhu mo ApyrH myT Yy TOj MPaBHOj CTBa-
pH, IOHEO OMITYKY KOjOM je YCBOJUO yCTaBHY KayOy, MOHUIITHO MPECYILY
BKC PeB. 17/11 on 3. oktobpa 2012. rogrHe W HAJIOKHUO MY Ja TIOHOBO
OJUTyYH O PEBHM3HjH TYKWIala, y ckiany ca oueHama YC U3HETHM Y TOj
omnyim.>® V obpaznoxkemy je YC norrao ox tora ga ce BKC ounrienno
OTITYIINO O UMITepaTuBHE oapeade wiana 171 Yeraa, kojuM je yTBpheHo
Jla je CBaKo Iy)XKaH Ja MOIITYje ¥ M3BpIIaBa OUTyKy YCTaBHOTI Cyna, Te
na YCTaBHM Cy[ MOXE OAPEIMTH HAYMH HU3BPIICHA CBOjE OTyKe, Kao
¥ O 3aKOHCKEe ofpende kojuma je, maMel)y octayor, mpomrcana obaBes3a
JpXXaBHUX W JIDYTHX OpraHa Jia, y OKBUPY CBOJHX IpaBa W JYyKHOCTH,
U3BPILABAjy OJUTYKE U peliemha YCTaBHOT cyaa,>* Te na cy omnyke YC ko-
HauHe, U3BpIIHE U ommTeobasesyjyhe. Crora je YC Hamao aa Huje mo-
TpeOHO /1a MOCeOHO M TTOHOBO 00pa3iiaXke CBOje MPABHO CTAHOBUIITE KOje
Ce OIHOCH Ha POK 3aCTapesIOCTH 32 HAKHAIYy INTETe MPOY3POKOBAHE KPH-
BHYHUM JICJIOM U KOj€ j& IeTaJbHO 00pa3IoKeHO Y MPETXOMHO] OMITYIH Y
TOj mpaBHOj cTBapu. MelhyTum, nmajyhu y BUIy OHaj 1e0 oOpas3iiokema
OCIIOpeHe PEeBU3HjCKE IMpecyae KOju ce omHocHu Ha HamtexHocT YC na
o/uTy4yje 0 jemHoMm oOnuranuoHoM mpasy, YC je oreHuo nga Tpeba joi
jemHOM TOoceOHO Ja yKake Ha CBOj T€HEpaJHU CTaB Jia y TMOCTYIKY II0
YCTaBHOj XanOu HHje HaJJIeKaH Ja Ka0 MHCTAHIMOHH CyJ MPEHUCIIHTY]e
3aKJbyYKe M OIIEHE PEIOBHHUX CY/0Ba y MOIIEAY YTBPhEHOT YMI-EHUYIHOT
CTama M MPUMEHE MPOIECHOT /WX MaTepHjaHOr MpaBa, OCUM Kajaa je
NpUMeHa MPOUECHOT /WM MaTepHjalHOT TpaBa Of PEIOBHHUX CYIOBa
OYMITIEAHO MPOHM3BOJbHA, apOUTpPEpHA M HA IITETY HMOAHOCHOLA YCTaBHE
xanbe. Taga YcraBHu cyq, npyxajyhu mogHocHoLly ycTaBHE kajbe He-
HOCPEe/IHY YCTaBHOCYACKY 3alITUTY, yTBphyje MoBpexy YCTaBOM rapaHro-
BAHOT IpaBa Ha mpaBu4HO cyheme.’® IIpuroM, YC ce moceOHO 0CBPHYO
Ha HaBOJIC U3 OCIIOPEHE PEBHU3H]jCKE TPECY/Ie O TOME Ja ,,Cy HaKHaJa [ITe-
T€ M 3aCTapesiocT MHCTUTYTH MaTepHjajHOr (0OJIMramydoHOr) IMpaBa, Ia
3aTO TyMaueme 3Hauema oapeadu u3 wi. 376. u 377. y Besu wi. 172. 300
MOXXE JJaTH caMO BpXOBHM KacallMoHH Cya, a He YCTaBHHU CyJ, jep MUTamba
KOja ce OTHOCE Ha 3aCTapeliocT MOTPaXKHUBamkba HaKHA/IE IITETe He CIajajy
y 0071acT JbYACKUX W MAaBHHCKUX TpaBa u cioboma™. CacBUM CyNMpPOTHO
tuM HaBoguMa BKC, y KOHKpPETHOM Cily4ajy je yImpaBo OYMIVICIHO Ja je

3 Onnyxa Vix-224/2013,6.6.2013, http://www.ustavni.sud.rs/page/predmet/sr-Cyri-
CS/9000/?NOLAYOUT=1, nocnenwmu npuctyn 3. maja 2020. Omnyka je objaBbeHa U Y
Cyocoenom enacnuxy PC 55/2013.

34 3akon o YeraBHoM cymy, wi. 104, cr. 1.
35 3akoH 0 YcTaBHOM cyny, 4. 7.
36 Omnyka Yerasror cyna, Yx-224/2013. Ibid.
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BKC npou3BoJbHUM TyMauewmheM NOMEHYTHX MHCTHTYTa U oxpenada 300
MOHOBO MOBPEIUO YCTaBOM TrapaHTOBAHO NPaBO Ha MPAaBHUYHO cyheme
MOAHOCHJIAIlA yCTaBHE jkanbe, a TO HECIOPHO jecTe ,,00/1acT JbYIACKHX
Y MambMHCKUX IpaBa U ciio0oaa™ 3a yMjy 3allTUTY je HaJUlexaH YCTaB-
uu cyn.’’ Jlakne, He 3aro mro je YC Heku ,,cya Ban cuctema“ Beh 300r
TOra LITO UMa YCTAaBOM YCTaHOBJbEHE (PyHKIMjE UyBapa YcTaBa U jeMua
JBYICKUX cII000/Ia ¥ TpaBa yCTaHOBJHEHO je Aa je YC modno HalIe:KHOCT
Jla KOHTPOJIUILIE YCTaBHOCT CBHX aKaTa M pajlibd CBUX HOCHIIAA JPXKaB-
He BiacTH. To 3Ha4M Jla OMIITH, &JIM UCTO TakO M INOjeAWHAYHU aKTH U
palnme HUjeAHOT OPXKaBHOT OpraHa — opraHa 3aKOHOJABHE, U3BPILIHE WIIH
CYJICKE BJIACTH — OZ T€ YCTaBHOCYJCKE KOHTpOJIE HUCY U3y3eTH. 300r Tora
ce y JMTepaTypu HAaBOAM Ja TaKBE ,,IMHITIOHT OIJTyKe" 030MJbHO MOTY
OTBOPHUTH NHTAHKE JETOTBOPHOCTH 3aIITUTE JbyICKMX mIpaBa y Cpbuju,
Oynyhm ma ako o0a cynga WMCTpajaBajy Ha CBOJUM CTaBOBHMA, MOCTYITIIH
Mory Tpajaru yaenorien (Henamuh 2013, 103). [pyrum peurnma, BakaH
KOHTPOJIHM MEXaHH3aM KOjH y HOCTYIIKYy IO YCTaBHHMM jkanbama CIpo-
Bogu YC Moke OWTH AEIOTBOPaH CaMO aKO PEJOBHHU CYJOBU IOCIEIHO
nomryjy omiayke YC U MpHUXBarajy CTaBOBE KOjH C€ OIHOCE Ha 3alUTUTY
YCTaBOM TapaHTOBAaHUX JbYACKHX IpaBa M clio0oza.

Kaga je peu o memy oOpasnoxkema OCIOpEHE PEBU3HjCKE Ipe-
cyne y kome ce BKC mno3uBa Ha onpenbe 3akoHa o ypehemy cynoBa u
o0aBe3y cyackux Beha ['pahanckor omessema BKC na ce mpunpikasajy
CTaBOBa YCBOjCHHMX Ha CEIHUIMU OJiesberba, Y C je joIl jelHOM Hariiacho
Jla UMIiepaTuBHa oxpenda winaHa 171, craB 1 YcraBa oOaBe3syje CynoBe
na usBpmanajy omtyke YC, a na usBpiiaBame omnyke YC moapasyme-
Ba JIOHOLICH¢ HOBE OIJIYKE YKOJIMKO je TO HaJOXXEHO, Kao U 00aBe3HO
MOCTyNamke U OJUIyYMBamk-E CYJ0Ba y CKIIJy ca OlleHaMa U CTaBOBHMA
nzHetuM y omnyun YC. To obecmumsbaBa nozuBambe BKC Ha 3akoHOM
npeasuleHy 00aBE3HOCT MOCTyNama MO CONCTBEHUM MPAaBHUM CTaBOBHU-
Ma, ToceOHO y cuTyanuju kaaa je YC yTBpAHuO Ja ce TaKBUM IPaBHUM
craBoM moBpehyje YcraBoM rapaHTOBaHO NpPaBO Ha IMPaBUYHO Cyheme
MOAHOCHJIAINA yCTaBHE Kajoe.

Haj3an, wako TO HHMje YMHHO YeCTO Kaja je yTBphUBaO MOBpemy
npaBa Ha NpaBuU4HO cyheme, y Tom ciydajy YC je, 300r moHOBIbEHE

37 VeraBuu cyx ce m03Bao U Ha 10GPO yCTaHOBJbeHy mpakcy EBpormckor cyma 3a
JbyJICKa IIpaBa y IOIVIeqy TyMadyela HpaBa Ha MPAaBUYHO Cylee y KOHTEKCTY IpHUMEHe
MartepujanHor npasa: ,,Cyn Hehe nocraBibaTi NUTake TyMauerwa JoMaher npasa of cTpa-
He noMahuX CyoBa, OCHM y CITy4ajy OUHMIVIeHE IPOU3BOJBHOCTH (BUAN, mutatis mutandis,
Adamsons npomue Jlemonuje, 6poj 3669/03, cras 118., 24. 6. 2008. roaune), IAPyrum pe-
4uMa, KaJla youH Ja je IpUMEHa IpaBa of cTpaHe noMahux cynosa y oxpeheHoM cityudajy
OWina OUMIVIENHO IIOTPEIIHA WM TaKBa Ja Cy W3BEJCHU NMPOU3BOJPHU 3aKJbYUN H/YIIH
yckpahuBama npasae (BUnu, mutatis mutandis, Farbers u Harlanova npomus Jlumeanuje
(ommyka), 6poj 57313/00, 6. 9. 2001. roauHe, u, Masa y koHTekcTy wiana 1. [Iporokona
6poj 1, Beyeler npomus Umanuje [VV], 6poj 33202/96, cras 108., ECHR 2000-I).* Ibid.
Bunern Aulenxosuh npomus Cpouje, 1401/2008, 19. 3. 2013, § 24.
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MOBpeJie MpaBa Ha MPaBUYHO cylheme, cBakoM Of MOJHOCHIIAIA YCTaBHE
Kanbe MOoCymo HaKHaJy HeMaTepujanHe Imrere y u3Hocy on mo 1.000
€Bpa, y AUHAPCKOj MPOTUBBPEIHOCTH.

3. 3BAKJbYUHE HATIOMEHE

VYepajamem YeraBa Cp6uje on 2006. ronuHe 3ajeMueHa je yCTaBHO-
npaBHa 3alITUTa NoBpeheHnX uiM yckpaheHHX JbYICKMX M MambHHCKHX
mpaBa M c€j000Ia KPo3 HOBU MHCTUTYT ycTaBHE jkanOe. HakoH mito je
YC noueo ia TOHOCH MEPUTOpPHE OJUTyKe Y MOCTYMIMMA MO YCTaBHUM
*aybama, a HApOYUTO ON Kaja je MOYeo Ja ycBaja ycTaBHE jkaibe, /a
yTBphyje na je moBpeheHo mnm yckpaheHO HEKO OJ] YCTaBOM 3ajeMYEHUX
JbYACKHX TIpaBa U c0007a M J1a TIOHMUIITABa MPECye PEIOBHUX CYIOBa,
na u BCC (omaocuo BKC), omnoc usmely YC u BCC (ogrocHo BKC) no-
CTao je HapouuTo TeH3u4daH. Maxko je n BeHenujaHncka KOMUCHja HEIBOC-
MHCJICHO CAOIITHIA CBOj CTaB JIa aK0 YCTaBHU CyJ MMa KOMIICTCHITH]E
Jla VICTIUTYje Cy/ICKE OMIyKe — INTO jé BeOMa MO3UTHBHO M3 MEPCIIECKTHBE
JbY/ICKMX IpaBa — OH MOpa MMaTH oBilamhema M Ja UX CAHKIMOHUIIE
ako Halje a cy HeycTaBHe, Te Aa OW y cilydajy Ja ocropeHa mpecyna He
Ou MorIvia OMTH MOHMIITEHA TO OCJIA0WIO oBiamihema YCTaBHOT cyla U
030UJFHO YTPO3HIIO HETOB YIUIEHA, OTIIOpP PEAOBHHX CYIOBa HHjE TPECTA0
HU JI0 JaHac. YIpaBo CTora, HeMa 0oJheT HauMHa Jia ce JJ00po WITyCTpyje
pasznuka m3Mely Cyacke HaIUIeKHOCTH PEIOBHHX CyHOBa M IOCTYIama
VC no ycraBHHM jkajndama HEro Ja ce TO TMOoKaXke Ha IpHMeprMa 100pe
npakce. OBle MprKazaHa OIJyKa MMa yNpaBO TakBy (GyHKUH]jy, Oymyhu
na je YC uHTepBeHucao 300r MOCTOjama MOTIYHO HEJOCICIHE U KOH-
(y3He mpakce BpXOBHUX CY/IOBa y TyMadewy oaroBapajyhe ogpende 300
W CIIOPHOT IMUTama MPUMEHE MPUBHIETOBAHOT POKA 3acCTapesoCTH He
caMo y OJHOCY Ha HITETHHKA HETro W y OIHOCY Ha CBAaKO APYTO JIMIE Koje
MO)Ke OMTH 10 HEKOM OCHOBY OITOBOPHO 3a IITETY, YCHYT C€ U Y MEpH-
TyMy M3jallmbaBajyhu 3a cTaB KOjH je OLIEHHO Kao MPaBo 3HAYCHE CIIOPHE
onpenode 300 (unan 377/2).
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Hp bopuc Berosuh’

Abbas, S. Ali, Alex Pienkowski, Kenneth Rogoff, eds. 2020.
Sovereign Debt: A Guide for Economists and Practitioners. Oxford:
Oxford University Press, 436.

300pHUK pajzioBa YMju MPUKaA3 Cleau MocBehieH je jeHOM Of Haj-
CIOKEHUjUX (DEHOMEHa KOjUM ce OaBM €KOHOMCKA HayKa W jeTHHM Of
HajpeNieBaHTHUjUX MHUTaka EKOHOMCKE IOJHUTHUKE OWIIO Koje 3eMibe —
MUTamy JIp’KaBHOT (cyBepeHor) ayra. Ho, Toj Temu nocan je 6o mocsehen
BenukH Opoj pamoBa, WiaHaka W KIBWTra, KOjU Cy MOHYIWIH Mame WU
BUIIIE YBEPJHUBE OJrOBOPE HA MUTAA Y BE3U ca THM (PEHOMEHOM — KOjU
Cy TO MOTHBH 33/Iy’KUBarba M IMOKPETayl aKyMyjanuje Ap:KaBHOT ayTa,
Kako OLCHUTH HErOBYy OAPKHBOCT, KaKO YIPaBJbaTd JAPKaBHUM JYTOM,
Kako ¥ 300r uera ap>kaBe OaHKPOTHPAjy U Tako Jajbe. CTora ce mocrasiba
MUTamke: 1ITa je TOMPUHOC OBOT 300pHUKA? Y jeHOj PEUSHHIIH — TO IITO
j€, Ha jeTHOM MECTY, Ha OTPAaHHYCHOM IIPOCTOPY, j€3UKY Pa3yMJBEHUBOM U
OHHMMa KOjU HHUCY €KOHOMCKH WJIM TMPaBHU CHEIHjaJIUCTH 3a OBY 00IacT,
0e3 0031pa Ha TO J1a JIM Cy MCTPAXUBAYN WIN MIPAKTHUAPH, OBaj 300pHHUK
MOHYAWO TIpeTyie]] Haj3Ha4uajHUjH pacloioKUBUX OArOBOpa Ha HajOMTHHja
NHTakba JPXKaBHOT IyTra.

Jeer 3Hanmauku ogabpanux TeMa obpaleHo je y aeBeT pazooputo
nopehanux nornasspa.! [IpBo je, cacBUM OueKHBaHO, MOCBEheHO UCTOPHjH
nOpxasHor ayra. [Ipatu ce BuIeBekOBHA TEHAEHIMja MOpAcTa AP>KaBHOT
JIyra ynopeao ca MmopacToM eKOHOMCKHX (yHKIHWja apkaBe. Jlok je He-
KaJ HhEeHa OCHOBHA (QyHKIMja Omia Boljerme paroBa, YIIABHOM 3a CIIaBy
u OOraTrcTBO Biajapa, IpKaBa BPEeMEHOM MOYHILE [a MpYyKa CBE BHIIC U
BUIIIE jaBHUX A00apa, CBE je BUILE ylarama y HHPPacTPyKTypy, 11a je CBe
Beha BepoBarHOha HacTaHka QuckanHor aeduuuTa, Koju ce pUHaHCUpa

Penosru npodecop IlpaBHor ¢akyntera YHuBep3uteta y beorpany, begovic@
ius.bg.ac.rs.

' Cpako mormasme je aemo HajMame TpH KoayTopa. YKYyIHO je 34 ayTopa yde-

CTBOBAJIO y NHCamy NoriaBiba. byayhn na Ou momumame HMEHa CBAKOI Ofl HUX y3e-
JI0 M3Y3€THO MHOTO IIPOCTOpa, HUjETHO MME ayTopa, Ma KOJUKO OMIIO HPOCIABBEHO Y
€KOHOMCKO] HayIlH, HE TI0jaBJbYje C€ Y OBOM IPHKa3y.
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3ayKMBambeM. 3aHMMJbUBA je aHAJIN3a MEXaHHU3aMa yMambeHbha, OAHOCHO
TOMWJIama JPXKAaBHOT Iyra, MEPEHOT CTEIICHOM 3aly’KCHOCTH 3eMJbe (U3-
HOC JIyra y OoJHOCY Ha HHBO OpyTo momaher mpomsBoma — B/IIT). ¥V XIX
BEKy ce€ 3aIyXeHOCT apxasa (Ha mpumepy Tpu 3emibe, CAJl, Benuke
Bbpurannje u @paniycke) ymamrBana BeITUKUM MPUMapPHUM cybuuuTOM
(mocnennna ¢pucKagHe KOHCOMUAALM]E), IPU YeMY je HeraTuBHA pa3iiuKa
n3Mmely croma nmpuBpenHOr pacTa U peaJHuX KaMaTHHUX CTONa yCHopaBa-
Ja TO yMameme, Oyayhu fa je 3HaTaH Je0 MPUMapHOT CyQHIMTa Ofja-
310 Ha mnahame kamare. Hacynpot ToMe, ABe BEJHKE €MU30[€ yMambemha
JIpXaBHOT Oyra (mocie o0a cBeTCKa paTa) MoKasyjy Ja ce OHO 3aCHHBAJIO
Ha mofjemnHakoM (mmocie | cBeTckor para) miau Hemrto MameM (mocie 11
CBETCKOT para) JOMPHHOCY HNPUMapHOI (PUCKATHOT Cy(QUIHUTA y OZHOCY
Ha JONPHHOC TO3UTHBHE pa3iiuke u3Mely cToma mpuBpeIHOT pacTa u pe-
aJHUX KaMaTHHUX croma. BpenHa nHdopMaiyja 3a oHe KOjU JaHAc TBPIE
Ja ce 3aLyKEHOCT 3eMJbe MOXE YMamUTH 0e3 (prckanHe KOHCOIHIALH]je
(y3 omcrajame mpuMapHOT (UCKATHOT JeUIMTa), cCaMO CTOIama IpH-
BpEeOHOT pacTa BehnM oIl peaHuX KaMaTHHUX CTOIA.

3aHUMIBMBO je U opeljerbe JBe enu30/1e TOMUIAmha JPHKABHOT JIyra
y TIOCTIeNibUX CTOTHHAK ToauHa: Bemmke genpecuje (1928—-1933) u Benu-
ke perecuje (2007-2013). Jlok ce y mpBOM CiIy4ajy 3amykeHocT nosehamna
WCKJBYYHBO YCIIe/l HETaTUBHE pa3iiuKe n3Mel)y cToma npuBpeaHoOr pacTta u
peasHiX KaMaTHUX CTOTa, Y3 MpUMapHH Cy(QHUIHUT KOjH je yCIopaBao pacT
nyra 'y ogaocy Ha B/II1, y ciny4ajy HemaBHe CBETCKE pelecHje, MpuMapHH
¢buckanau aeuuut je 2,6 myTa BUILE TOMPHHEO TOMUIIABY JPKABHOT
Jlyra Hero HeraTuBHE pasikKe u3Mel)y CToma MPUBPETHOT PACTa M PEATHUX
KamarHux cromna. [{oTomH MexaHh3aM TOMIIaka JIPXKABHOT Jyra CBEJO-
4K 0 Op3UHM peaKiyje MaKpOSKOHOMCKE MOJUTHKE Ha (PUHAHCH]CKU Kpax
n3 2008. roguHe: YpreHTHO 3alovHmbambe AehUIUTapHOT (pUHAHCHpamka
Oyiera, Kako OM ce YIpaBJball0 arperaTHOM TPAXKELOM, M 00apame Ka-
MaTHHX CTOIIa, Kako OW ce mocriemmiie uHBectuiyje. Jlekumje u3 mnoda
Bemuke nemnpecuje cy, o9umiieHo, 100po HaydeHe.

Jlpyro mornaBibe OHOCH JIETAJLHO pa3Marpame MUTama IITa CBe
YMHU JPKaBHU JyT M KakBa je Hkerora CTpykrypa. Mako cy, mom okpu-
JbeM Melhynapoanor monetapuor ¢onna (MM®), ycnocraBibene meljy-
HapoJIHE KOHBEHIIMjE O TOME KOje TO CBe o0aBe3e JpiKaBe ylia3e Yy HeH
JIyT, I0KA3aJIo ce J1a, 3aBUCHO O] aHAJIMTUYKE OJUTyKEe Kako ce oOpadyHaBa
JIPXKaBHU YT, OH MOXe 3HATHO Ja Bapupa. [Ipumepa pajau, Ip>KaBHH TyT
CA/l (ananmtnukn) Bapupa m3melhy 20 u 75 TpuiamoHa aMEepHUKHX 0-
nmapa. AyTopHu Ty IIeNIy paclpaBy ¢ MPaBOM CMEINTAjy Y OKBUpP OmiaHca
CTama JIp’KaBe ca, HapaBHO, JIBE CTpaHe — aKTHBOM U MACHBOM — TO jeCT
CBUM H-CHUM TNOTPaKUBamBUMa U 00aBe3aMa. AyTopu HaBoJle Ja y 00aBe-
3¢ JpkaBe (MacuBy) Crajiajy u oHe o0aBe3e Koje, CTPUKTHO IMOCMATpaHo,
He YWHe Ap>KaBHU YT, TIOMYT joll HeucruiaheHuX reH3uja, o0aBe3a Koje
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TEK MOTY Ja HacTaHy, JpXaBHUX TapaHIHja KOoje MOTy OWTH aKTHBHpa-
He win o0aBe3a y MOIeAy I'apaHTOBaHMX JAENo3uTa y OaHKama, 1a CBE
JI0 3aHUMJBMBOT NIUTamka [1a JIM KOJIMYMHA HOBLIA y ONTHLAjy NPECTaBba
JpskaBHU Iyr.” BraHe cTama apkaBe He O OWO MOTHYH 0e3 IeHe aKTH-
BE — UMOBUHE KOjy IpKaBa nocenyje (ykbydyjyhu morpaxupama), Koja
omoryhaBa fa ce n3BpuaBajy o0aBe3e M TEK ce ca THM JejioM OujaHca
cTama cTuye MHdopManuja 0 HEeTo obaBe3aMa ApkaBe. To KOHIENTyall-
HO pa3Marpame mpard W oOusbe WMHQOpMaIMja O CTPYKTYPH IP>KaBHOT
Jyra 10 3eMJbaMa, OJHOCHO II0 Ipylama 3eMajba: 00raTux, CUpPOMAIIHUX
U oHnMa m3Mely. A CTpyKTypa ce HWcKasyje y OJHOCY Ha (MHAHCH]jCKE
WHCTpYMeHTe (0OBE3HHMIE MU KPEIUTH), pOYHOCT focrieha (ayropodHu
WJIN KpaTKOPOYHH), U3BOpE cpezcTaBa (1oMahu WM cTpaHu OyT) U Bajy-
Te oOaBe3e (HAIMOHANHY WM CTpaHy). [IpaBuio je, mTo ce CTpyKType
Iyra Tude, Aa HeMa IpaBujia — TOTOBO Aa CE€ MOXE 3aKJbYUUTH J1a Cy Pas-
JMKe u3Mely 3eMasba y TOM IOIJIEAy CTOXaCTHUUYKE MPUPOJE.

3amTo ApkaBe T03ajMJbYjy (MHAHCHjCKAa CpEACTBa, 3amTo cede
onrtepehyjy AyroMm — Kparko je MUTame ca AYTadKuM H CIOKEHHUM OZTr0-
BopoMm. Taytomoruja 300r (hrHaHCHpama (UCKATHOT neduiuTa Ty MHO-
ro He momaxe. To ce jacHO BuAM M3 Tpeher moriaBiba KEHTE, y KOjeM
ce MOTHBH Jp’KaBa, MPEHU3HUje MOTUBH OHUX KOjH BOJE JpKaBe, Ja ce
3aayKyjy JeJie Ha JIBe BeJHKe Ipyre: Ha no0pe W jome. Y mpBe chajga
W3paBHaBame MOpecKor omnrtepehema OOBE3HWKA y yCIOBHMAa y KOjHMa
ce Memajy HWBOW jaBHUX pacxofa. Pa3zmarpame je TOTHYHO Yy CKIIamy
ca KOHIIETIIHjOM PHKaprjaHCKe jeTHAaKOCTH M BheHWM Halla3oM fAa he ce
JMaHammky (GUCKaTHA NeQUIUT HEMHHOBHO (MHAHCHpaTH Oymyhum cy-
¢umToM. AyTopu cMmarpajy na y qo0pe MOTHBE Crafa M KejHCHjaHCKO
YIpaBJbalke arperaTHOM TPaXmoM, Oymyhu nma OyyeTcku AeuIuT u
yBehame jaBHe TOTPOIIkHE MPECTaBIba]y (PUCKATHH MOJACTPEK U OCHOBHY
KOHTPALMKJINIHY Mepy €KOHOMCKE NOJIMTHKE y ycioBuMa penecuje. Ho,
ayTOpH yKa3yjy Ha OHE TOJIMTHYKE YHHHUOIIE KOjH, YCIIe ] HeTIOMyIapHOCTH
CMamHBamka jaBHE MOTPOINHE U yBehama mopesa, orexanajy hopMupame
(ucKaHOT Cy(UIMTAa MTOCIE pelecHje, IITO N3a3hBa TOMIJIAke JPYKaBHOT
Jyra Tociie enu30/a KOHTPAIUKINYHUX (UCKATHUX MOJHUTHKA. Y 100pe
MOTHBE 3ayXHBamka CIa/Jajy U TyTOpOYHE WHBECTHIHjE y (PU3UUKY HH-
(bpacTpyKkTypy, 1 He caMo (HU3NUKY, M Y JbYJCKH KaluTal, mTo oMoryhasa
oapkuBO yBehame CTOIe MPUBPETHOT pacTa 3aaykeHe 3emsbe. KonauHo,
T0jaBa JIP’KaBHUX Yy>)KHUYKHX XapTHja O BPEAHOCTH, Kao (PMHAHCH]CKIX
MHCTPYMEHATa HUCKOT KPEAUTHOT PU3HMKA, BAXKHA je 3a pa3BOj TP)KUIITA

2 CIpHUKTHO MOCMATPAaHO, CBAKA HOBYAHHIA MPECTABIbA HCIPABY O AYTy KOJy y

uMe JpXKaBe u3jaje neHTpaina 6aHka, 1ma ce, Kao Jeo Hacieha 37maTHor CTaHaapiaa, HOB-
YaHa Maca MOXKe cMarpard 00aBe3oM JpkaBe. [IyHH CMHCA0 TakBOI MOMMarba HOBIIA,
HaBOJIC ayTOpH, J00Hja ce TEK yBolemeM y aHAIU3y KOHIICMIHje (01aBHO HAMyIITEHOT)
3JIATHOT CTAHIap/a, y KOMe je I0CTojasia aJjeKBaTHa 3JIaTHa ITOUI0ra, Ka0 MMOBHHA JIpXkKa-
BE Ha CTPAHH aKTHUBE FHEHOT OMIIAHCA CTamba.
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KanmuTalla y 3eMbamMa y KojuMa OHO HHje TyOOoKo, Ila TUME W pa3Boja Iie-
JIOKYITHOT (PMHAHCHjCKOT CEKTOpa y M.

Hacympor mo6puM MoTHBHMa 3a 3aJyXKHBambe JIp)KaBa, MOCTOje,
CacBMM OYEKHBaHO, U Jiomu. To cy, HaBOJE ayTOpH, OHU KOjH JOBOJE JIO
MPEKOMEPHOT 3a/1y>KUBamkba U 0 KpU3e ApKaBHOI ayra kao moryhe mo-
cienune. [IpBu o HUX MOBE3aH je ca MOJUTHYKUM OYyIETCKHM IHKITY-
COM, EMITUPHUjCKU TOTBpheHOM perynapHoiihy /ja BIacT, HEMOCPEIHO Tpe
n30opa, xxenehu ga Oyae penszabpaHa, ymamyje mopese u yBehasa jaBHY
MOTPOIIKY, U TO TeKyhy moTpourmy, He nHBecTHmje. [la Ou TakBa mo-
JMUTHKA Jana u300pHe pesynrare, OMpavyko Teno Tpeba Ja maTd oj T3B.
¢duckanne unysuje, 3adnyae na GpuckaaHu AeHUIUT MOXKE TOBOJBHO AYroO
na tpaje. Ta eMnupujcku MOTBpheHa MIiTy3Hja rmojadaBa ce KejHCHjaHCKIM
MIPUCTYIIOM YTIPaBJbaly arperaTHOM TPAKIOM, y KOME ce BEelUKH (u-
CKaJHU Je(pHUIUTH KOju ce (OmpaBAaHO) CTBapajy TOKOM peLecHje He
KOMITEH3Y]y (prCKaTHUM Cy(UITUTHMA TTOCTe Hhe, OQHOCHO yBehaHnM mo-
pe3umMa, Beh ce peduHaHcupajy, Te ce oOaBe3a Bpahiama ayra momepa y
OynyhHoct. Tume ce noasu 10 Ipyror JIOEr MOTHBA 3alyKHBamba, KOjH
ayTopu Bue y Mel)yreHepanunjckoj mpepactoieliy, TaKO MITO MPEKOMEPHY
MOTPOILY Callalll-e TeHepalyje, Behy ol ’ibeHOT Oy[IETCKOT OrpaHHICHa,
TO JECT OJi PacIOJIOKUBOT J0XOTKa, cHoce Oymayhe. Jlok mojequHmm koju
xeJe 1a yBehajy moTpomrsy CBOT MOTOMCTBA, TO jeCT KOjH kene (ycMepe-
Hy) MehyreHepaiujcky npepacrnoieny y CynmpoTHOM CMEpy, TO JIAaKO MOTY
Ja OCTBape NMPHUBAaTHUM CPEICTBHMA, HACIEAHO MPaBO ce 0aBH YIpaBoO
THUM MEXaHW3MHMa, [IPepacrioieia y KOpUCT caJlalllihe reHepanyje Ha pa-
4yyH Oynyhux ocTBapyje ce Ap>KaBHUM JyTOM — MH JJaHAC TPOITUMO BUIIE
HEro IITO MMaMmo, a BH To cyTpa Iutahare. Kama ce Tome mpumona mo-
JTUTAYKA €KOHOMHja JOHOIIeHka (PUCKAaTHUX OANYyKa, Y KOjoj Cy OOHYHO
BeoMa jake M J00pO OpraHM30BaHE OHE WHTEPECHE TPYyIE KOje HapOuuTO
nobujajy onpeheHuM mporpamMuMa jaBHE HOTPOII-E, U3BECHO je Ja pac-
TE CKJIOHOCT Jp)KaBa Ka (PMCKaIHUM Je(PUIUTHMA, 11a THME U TOMUJIAbY
Jyra.

Ho, HanmoMumy ayTopu, BUCOKH ApIKaBHU JYT, HE3aBUCHO O] HAYH-
Ha Ha KOJH je HacTao, MMa HEIMOKeJHbHO JICjCTBO Ha MPHUBPEIHU pacT. Peu
je 0 ToMe J1a TakaB IyT yMamyje MPOCTOp 3a KOHTPAIUKINYHY €KOHOM-
CKy MOJMTUKY y TEPHOAY pelecHje, UCTUCKYje NMPUBATHE MHBECTHIIUjE
Oynyhm na Tpeba cepBucupaTi Hactaie obaBes3e IpeMa MOBEpPHOIUMa, U
cTBapa OdeKHBama 0 cBe Behem OymyheM omopesmBamy mpuHOCA, INITO
obecxpabpyje HHBECTUTOpE Ja Mpey3uMajy MOCIOBHE MOIyXBare. YMe-
CTO Ja ce ITeAma JoMalinHCTBA CIIMBA Y MHBECTHUIIN]E, OHA HEMOBPATHO
O/UIa3M y CepBUCHPARE TyKHHIKHX 0OaBe3a.’

3 To cy ocHOBHH Hanas# 10 KOjuX cy gomums Pajuxapr u Porod (Reinhart,

Roggoff 2010). Naxo je y Bpeme Kaja ce I0jaBHO OBaj WiaHaK OMO IMpenMeT KOHTPOBEp3e,

220



[pukasu (ctp. 217-255)

YeTBpPTO TOIIABJbE KEUTE MOCBENEHO je KOHIENIMjU O KUBO-
CTH JyTra M MOYHELE jeIHOCTABHUM NHUTameM: 300T dera JamaH ,,IpKOCH
cui 3eMJbMHE Teke™ ca Ip)KaBHUM IyroM Koju u3Hocu oko 200 omcto
BAII, nok je Ykpajuna GaHkpoTupana 300r ApxaBHor ayra of 30 omcto
1998. ronune? Temko ga Moxe Ja ce Halje OOJbM TpUMEp A Ce ONHIIE
Jia 32 pa3Marpame Ip>KaBHOT Jyra HHje BaXKHO CaMO KOJIHMKH je JyT HETO,
HApOYHUTO, Ja JIN je ONpPKUB. AyTOpH KopucTe cTaHmapaany MM®-oBy
NeUHUI]Y OP>KUBOCTH, IPEMa K0joj je AP KaBHU TYT OJPIKUB YKOIHUKO
je Benmka BepoBaTHoha ma he mpskaBa OWTH COJNIBEHTHA, TO jecT ma he
Mmohiu fa ucIyHH CBE CBOje caaaiimke U Oynyhe o0aBe3e Oe3 nmpuberapama
HEOCTBAPJbUBUM WJIM HCIOXKCJbHUM CKOHOMCKHUM IIOJIMTHKamMa. I[a-
KJie, KOHILEMIMja OAP>KUBOCTH HEMHHOBHO je OKpeHyTa OyayhHocTh. A
OyayhHOCT je HeM3BeCHa, Tako Jia je OlleHa OIPKUBOCTH 3aCHOBaHA Ha
npensuhamy OymyhHOCTH, @ HE HAa YBPCTHUM YME-EHHUIIAMA O CaJalllEOCTH.
3aHUMIBHBO j€ Ja ayTopH MOKpehy murame 300T ce uera mojeauHe apykaBe
OITyuyjy Ja mporiace GaHKpOT MaKo je BHXOB IyT oap:kuB.* Ouurienan
pasJior 3a 0aHKpPOT je TO IITO Ha Taj HauWH yBehaBajy CBOjy HETO aKTUBY
— aKTHBa OCTaje MCTa, JOK CE MacHBa, HAYEIHO IMOCMATPAHO, yMamyje.’
Nmnak, mocroje CHa)XHU pa3iio3n 300T KOjUX ApKaBe TO HE YHHE, OJJHOCHO
300r Yera Cy NIp’kaBHU OaHKPOTH CBE pehju: MCKIbyYHBame ca TPXKHUIITA
KaInTaja, IMTo 3Ha4Hd Jla BHIIIe HE TTOCTOju MoryhHOCT (huckaHOT Achu-
[UTa, Y3 MMOTOPIIAake penyTanuje Ha TOM TPXHUINTY mTo he, y mepcrek-
TUBH, KaJia ce peBa3ule HCKIbyuerme, 3HaYNTH BUILIE KaMaTHE CTOIIE Koje
he 3axreBarn moBepuouu. Hamasbe, moBeproOLMMa, HAPOUUTO BEIHKHM,
CToje Ha pacrojaramy oipeleHa, HUMaJO TpHjaTHA, NPaBHA CPEICTBA
MPOTHB OHHMX KOjH HE WCITyHaBamy CBOje AyKHHYKe oOaBeze. Ha cBe
TO ce noBehaBa mpuTHCcak T3B. JeMMHAPCKUX (POHIOBA, KOjH HA CEKYH-
JApPHUM TPXKHUIITAMa OOBE3HMIIA 110 OarareiHoj IEHH KyIyjy OOBE3HHIIC
JIp’KaBe Koja je mporiacuiia 0aHKPOT, Ma OHJa CTBapajy CHa)KaH MpPUTH-
cak J1a Te 0OBE3HHUIlE HarJaTe Mo HUXOBO] HOMHHAIHO] BPEAHOCTH, IITO
je 6omHO uckycmina AprertuHa nocie 6ankpora 2001. rogune. Konadno,
NIp’KaBHU OaHKPOT, HABOJE ayTOpH, m3a3uBa ayOoku mopemehaj nomaher
(hMHAHCH]JCKOT CHCTeMa. 3aucCTa YBEPJbUBU PA3JIO3H 3a ApiKaBy Ja u30er-
He GaHKpoT.®

HCTPaXKHBaha TOKOM IMPOTEKIIC JICLCHHjE MOTBPIMIA Cy, CMaTpajy ayTOpH, OCHOBHE Ha-
na3e U3HeCeHe y OBOM paiy.

4 Tume crene y ekoHOMCKOj Hayuu mmpoko npuxeahenu npucryn (Eaton, Ger-
sovitz 1981) na ce cBaka apxaBa (4Mju je JP>KAaBHU OYT OIPKHB), OMHOCHO HheHa BIaja,
HaJIa3¥ MpeJ] CTPATELIKOM OJUTYKOM JIa JIM Jia OaHKpOTUpa WIIH HE.

3 3a pasnuKy O MPUBPEAHMX APYIITABA, 33 GHIIAHC CTAba APXKABA HE BAXH 6€3-

YCJIOBHA jEJHAKOCT aKTHBE U IacHBE OMIIAHCA CTamba.

Taxpy cBeoGyxBarHy aHalnu3y TpeGa YNOPEIUTH Ca HEapIyMEHTOBAHHM H He-
YBEpJEUBHM, HAaBOIHO IIOJMTCKOHOMCKHM OO0jallllbeleM ha je yMameme (peKBEeHIHja
ZIp)KaBHUX OaHKPOTa y caBPEMEHOM CBETY MOCIenIIa Koanuiuje uamely dorarux apymr-
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Ca oxprkuBolhy Ap>kKaBHOT Iyra HEHMOCPEIHO je IMOBE3aHO YIpaB-
Jbame TUM IyToM, oOpaljeHo y meToM MoriaBiby 300pHHKa, KOje je hIaKk
BUIIIE HAMEHECHO MPAKTUYAPHMa HETO aKaJIeMCKUM UCTpaKuBaYnMa (heHo-
MeHa aprkaBHor ayra. O0paljyjy ce nuTama U/bEBa YIPaBJbamba JIPiKaB-
HUM JIyTOM, OCHOBHHX PU3UKa KOjUMa Tpeda ynpaBibaTH, pa3InuuTor Ha-
YHMHA yHpaBibama JoMahuM u cTpaHUM JyroM, pa3Boja nqomaher TpiKuIi-
Ta JPKaBHUX OOBE3HMIIA M, KOHAYHO, HEHITO IITO HUje CaMO MPAKTHYHO
MUTake — MUTakbe WHCTUTYIIMOHAITHOT OKBHpPA y KOjeM ce ympaBiba Jy-
roMm. Ynramnar 6e3 npeTeH3uja aa Oyae mpakTudap y o0JacTH yIpaBibamba
JPKaBHAM JyTOM HIIaK KYPHO Tpesia3u Ha cieziehe moriaBibe.

To, mecTo moraesbe NOCcBehieHO je MUTakby HAauMHA yMambema Jip-
JKaBHOT Ayra (YBEK MEPEHOT Kao M3HOC JP>KaBHOT Jyra y OJHOCY Ha HUBO
B/ll1-a) koju He moapa3yMmeBajy Hporiamasame Oankpota. [loctoje Tpu
OCHOBHAa Ha4yWHa TAaKBOT yMamema, HaBojae ayTopu. [IpBu je ¢uckanHa
KOHCONTMAIN]a, CKYIl aKTHBHOCTH KOjUMa C€ eNMMUHUIIE (UCKATHU Je-
¢bunuT U cTBapa CyQuIHT KOjuM ce GHHAHCHUPA YMAmbEHE Ayra. AyTopH
nokpehy peneBanTHa MuTama GUCKaTHE KOHCOIHUAIN]E, TOYEB OJ FHEeHOT
W3HOCA, MPEKO Op3MHE W Tpajama, Jla OM ce Ha Kpajy MaKimha MOCBETH-
Ja MeToauMa Te KOHCONUAauuje: Ja Ju ce (pruckanmHa KOHCOJHIALHje
U3BO/IM CMambCHEM pacxofa Wid moehameM npuxoxa? 3adyno, ayTopH
Cy OIleHy JejcTBa MeTona (hMCKaTHe KOHCONUAAINNje Ha CTOMY MPHUBPE-
HOT' pPacTa OCTaBHJIM OTBOPEHOM, MAKO CE€ HEIAaBHO IIOjaBHIIO CBEOOYX-
BaTHO MCTPaXKUBAKE KOJUM C€ HEJIBOCMHCICHO TOKa3yje CyNepHOPHOCT
KOHCOJIM/IAIIHje 3aCHOBAaHE Ha CMamemby pacxona.’ JIpyru HaulH yMambemha
JpaBHOT ayra je yop3anu pact b/I1-a, Oynyhu na ce 3agyxeHOCT 3eMJbe
obapa pacToM HMEHHOIA Y Pa3JIOMKy KOjUM ce OHa MepH, a u yBehasa ce
nopecka OCHOBHIA, IITO Y3POKYje PacT MOPECKUX MPOXOJa W yMarbemhe
¢uckamnor nedunmra. Jla OW MpBH MEXaHW3aM MOTao Jla A4 pe3yiTart,
CTONa MPHUBPEIHOT pacTa Tpeba ja Oyae BUIIA O] peajHe KaMaTHe CTOIIe,
oynyhu na onma umenwmnan (BIT) pacte Opxke ox Opojuora (ancoayTHor
u3HOCa ayra). AyTopH pa3MaTpajy HEKOJHMKO CTpareruja yopsama Mpu-
BPE/IHOT pacTa, aJiu He TOoKpehy, a joI Mame oroBapajy Ha MHTambe KaKko
00e30enuTH pacT y yCIIOBUMa BHCOKE 33/Iy’KEHOCTH, UAKO je y 300pHH-
Ky Beh HalOMEHYTO J]a BUCOKH JIPKaBHH JyT yCIOpaBa IPUBPEIHN PACT.
KonauyHo, qpaBHU JIyT MOXE Jla C€ YMamU eKCIIaH3UBHOM MOHETapHOM

BEHHX CJIOjeBa Y 3eMJbaMa MMOBEPUOLIMMA U OOraTux ciiojeBa y 3eMjbaMa Jy)KHHI[HMA, KOje
ce HEeJTaBHO TIOjaBUIIO Y COIUOINONIKOj tuTeparypu (Ross 2019).

7 Anecuna, ®asepo u Basaum (Alesina, Favero, Giavazzi 2019), spemmyjyhu
170 cnyuajeBa ¢uckaaHuX KoHconuaanuja y 3emsbama OECD-a, H3HENU Cy eMITUPHjCKe
JI0Ka3e Ja je (ucKajHa KOHCONUAAIMja 3aCHOBaHA HA yMamelmhy pacxofa CylepuopHa y
OIHOCY Ha OHY 3aCHOBaHy Ha yBeharby NpHX0Za y TOIIeNy /ejCTBa HA IIPUBPEAN pacTa U
MOHYIWIN YBEPJHUBO TEOPH]CKO 00Pa3IOKeHe Te PerylapHOCTH. Ty KBUTY je IeTajbHO
npukazao Begovi¢ (2019). Haxanoct, y crucKy JIuTeparype KOju IpaTd OBO IIOIVIABIbE
300pHHKA KOjU Ce IpUKa3yje HaBeAeHa KbHra ce He TIOMUIbE.
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MOJMTUKOM W WH(IANMjOM Kao HEHOM mociequioM. Beoma uecTo
nH(IaMja ¥ HacTaje Kao HaYWH Ja ce pUHaHCHpa (PUCKATHU AE(UIINT,
y yCJIOBHMa y KOjuMa 3amykuBarme HHje Moryhe. Jlakme, wHmaimja
yMamyje MopacT APKaBHOT yra. A YKOIHUKO je JAp>KaBHH AyT y aomahoj
BajyTH, nH(panuja 00e30ehyje meroro ymameme, Nperu3Huje, yMambeHhe
BErose peajne BpegHoctu. Ho, ayropn Hanomumy na uH(anuja rene-
pHIIIe CBOje TPOIIKOBE M Jia IIeHA TAKBOT HAUWHA YMambErha yra MOXKe J1a
Oyne MpOXNOUTHUBHO BUCOKA.

Kaga Humita apyro He momaxke, Jp)aBa Mporiamasa OaHKpOT.
VpaBo je TomMe — ApKaBHOM OaHKpPOTY — MmocBeheHO ceaMo IMoryaBibe
kmure. [lociie MPUIUYHO MYKOTPIHOT JedUHHCamka TOT IM0jMa, Y3 CBE
TEXHUYKE JIeTalbe W pa3jallibehe OAroBapajyhie mpaBHE M €KOHOMCKE
TEPMHUHOJIOTH]j€E, ayTOPH Ipeja3e Ha pa3MaTpame MOTYNHOCTH CENEKTHB-
HOT TIporvialiaBama 0aHKpoTa (Ha MpUMeEp, caMo MpeMa MPUBATHUM TO-
BEpUOIIMMA MK caMo MpeMa JioMaliiM TOBEPHOIIMMA), a 3aTUM CE 3a1a3u
y IUTaE Ja JI je Ped 0 UBPCTOM (jeTHOCTPaHOM) OaHKPOTHY HJIH MEKOM
(moroBopeHoMm). [loMume ce U cuUTyalMja MOpHIaka AY)KHUYKAX 00aBe-
3a y ciyuajy JlemunoBe Pycuje u Maose Kune, 3auyno 0e3 momumama
Xutnepose Hemauke, ka0 0CHOBe Ap>kaBHOT OaHKpOTa, Aa OU ce Ha Kpajy
pasMoTpuIia JUCTHHKIIM]jA n3Mel)y pecTpyKTypHpama U pernporpaMupama
JTyTa Kao KBaHTUTAaTWBHA pasnuka m3Mmely Beher mmm Mamer ryOuTKa HETO
caJIalllib¢ BPETHOCTH NOTPAXKHUBAha PUIMKOM OaHKpPOTa — eHOMEH TO-
3HAT Kao ,,IIUIIake” moBepuiala. To mpare He Oalll caap)kajHa aHaIn3a
pasiiora Ap>kaBHOT OaHKpOTa M pa3Marpame MOoJACTUIIaja Ip)KaBaMa 1a He
0aHKpOTHPA]jy, YIJIABHOM IIOHABJbAEkE OHOT IITO je Beh HamucaHo y 4eT-
BPTOM IOT/IaBJbY 300pPHHUKA.

CBaku JApkaBHH OaHKpPOT NpaTd paspellemhe OAHOCA TyKHHKA U
nosepuiana, 6e3 003upa Ha TO KOJIUKO IYTO Tpaje MPOLEC HEroBOr Mpo-
HaJlakema. ToM paspelierny, Ipe CBera mpolecy KOjuM ce 10 Hera Jo-
na3u, nmocseheHo je 0cMo MoraBsbe, 3aCHOBAHO HA YBUAMMA O CAHUPAILY
nocjeauna JIpKaBHUX OaHKpPOTa y IOCHEAmUX HEKOJIHKO JACLCHH]a,
y3 MHOILITBO CTyAHja ciydajeBa. Beoma MOy4YHO TpaauBO 32 OHE KOjU
IUIaHUpajy Aa mporiace ApKaBHU OAHKPOT — Ja 3Hajy LITa UX YeKa MU
0ap KakBY MyKy MOTY Jla OCTaB€ CBOjUM HaclielHHUIIMa Ha BJIACTH.

[Mocneame, AeBeTo MOIaBJbe MOocBehieHo je, kakaB je u pen, Oymyh-
HOCTH U, CABPEMEHHM PEYHHKOM pEueHO, W3a30BHMa KOje OHa JIOHOCH.
OHM ce 3acHHMBajy Ha TPOLEHH HajBaXHUjUX KpeTamba M HCX0Ja KOju
Ce Ha IUIaHy JpPXKaBHOT Jyra MOTY OYEKHBAaTH, U Ha CTPaHH Iy)KHHKA,
JpXXaBa KojuMa je morpebaH KaluTall, © Ha CTpaHH MoBepuolna. M3netn
Cy ¥ TPEIO3N Mepa Koje O Morie Jia yOnaxe pu3uKe Ha (PUHAHCH]jCKUM
TPXKHIITAMA JOCTYIHUX BllaJiaMa, OJHOCHO Jia yMame BepoBaTHONy
JpKaBHUX O0AHKPOTA, Kao M MPEUIOT HaYMHA 3a pelllaBambe KpH3a IpKaB-
HOT' JIpyra, HOIyT TPYKe Kpu3e, OHE Koja je MOYETKOM Jpyre ACLCHHje
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OBOTI' BeKa M3 TeMeJba y3apMalla eBpOICKY MOHETapHy yHH]jy. Pa3zmaxeH
CBEOOYXBaTHOM, J€TaJbHOM U NMPOAYOJHEHOM aHAJM30M Ha MPETXOXHUM
CTpaHHLaMa 300pHHUKA, YWTANALl j€ HMIAK, BUIIE OYEKHBAO O]l H-ETOBOT
3aBPILHOT TOITIaBJba.

OBaj 300pHUK je IpaBa My3HKa 32 YIIN 030MJbHUX YUTaJIala — OHUX
KOjU TIOHEIUTO MO3Hajy MHUTamba JPXKABHOT Ayra M KOjy JKelle 1a O HeMy
casHajy HewTo BHIIe, fa 0oJbe pasymejy Taj (EeHOMEH, Y3pOKE HEeroBOr
HacTaHKa ¥ MOCJIEANIIE KOje OH CTBapa. A KibHra je u3aluia y mpaBo Bpe-
Me — BpEMe Yy KOjeM ce Ap>KaBHUM JYyroBHMa CBE BHIIE OaBe XOpie IMOB-
PIIHUX JbYNH, MIapiaTaHa 0e3 UKaKBUX COJIMAHUX 3HAaWa U3 OBE 00IACTH,
JoAyIIe ¥ U3 OMIIO KOje ApYyre, ca jeAHO3HAYHUM, M0jeAHOCTABJbEHUM U
YIJIaBHOM ONTYXXyjyhuM oaroBopuma Ha cBa nurtama. CBe ce, HapaBHO,
CBOJAM Ha TEOPHjy 3aBepe OoraTux (Ipkasa, ojeAnHana, OaHaka...) 1a ce
YIPOIIAaCTe CUPOMAIIIHH.

YumeHnna Ja je ayTop NpuKa3a OBy KIUTY YUTA0 Y BpeMe BPXYH-
ua (npsor Tanaca) nangemuje COVID-19 otBapa moryhHocT 3a jeqHy ma-
paneny. TokoM OBe MaHAEeMHje CBAKO KO UMa MPUKJbYYaK Ha MHTEPHET je,
MPOTUB CBOj€ BOJbE, JOOMO XUIbaJe MOpyKa O CBHX MOTyhHX Teoperu-
yapa 3aBepe, yKJbyuyjyhu H MojeuHe MPEICeIHUKE JIPKaBa, O MOPEKIY
KOpOHa BUpYyCa, HNJbEBUMA HETOBC MMPOU3SBOAILE U HI/ICCMI/IHaHI/IjC, ajJli u
0 TOME Jia Ta 3apa3Ha 0OJIECT YOMIITE HE MOCTOjU, HETO je CBE TO UHCIIC-
HHUpaHO (MOMYT clieTaa Ha Mecel, PeTnocTaBbaM), a Ta IpeacTaBa je
HarpaBJbeHa Kako OW Hac CBE MPUCHIIWIIM Ja ce BakIHMHHUIIEMO, Oymyhu
na he y Toj BakuuHM OMTH HaHOYMIIOBH, Koju he omoryhutu oHOM Koju
j€ CBE TO OCMHCIHMO Jla HaM KOHTPOJIHUIIEC MUCIIA WIH 0ap IMOHAIIAke.
Teopuje 3aBepe Koje ce OaBe JApKABHUM JYrOBUMa HHUCY TOJHKO YKHUBO-
MKCHE, Al Cy TMOJjeIHAKO YTeMeJbehe Y HEe3HamY, 3aTyI[aHOCTH, arpH-
OpHOM OcyhuBamy M HEelmOCTaTKy 100pe BOJBE JIa CE& CIIO3HA]Y YHHHCHHUIIC
U CXBaTe y3podHO-TochequyHe Be3e. Ha mpumep, oOjamrmbeme Kpuse
TPUKOT IPXKaBHOT AyTa, KOja je MOCIeAnIa 3aBepe HeMaukux U (paHIly-
CKUX Tpom3Bohaua opyKja, HEMadKo-(PaHIyCKOT OaHKapCKOT CEKTOpa U
IpYKe BOJHO-TIOJIUTHYKE euTe, 300r Koje je I'puka 3amyxuBameM HaOa-
BUJIa OpYXje KO0jOj jOj yomiTe HHje moTpeOHo (300T Tora IITO MMa MaJIoT,
MHUPOJbYOUBOT M TPAJAMIIMOHAIHO IMPHjaTeJhCKU HACTPOJEHOT Cycea Ha
UCTOKY, IPETIOCTaB/baM), a CBe TO Iuiahajy TPYKM CHPOMAIHHU APYIIT-
BCHHU CJI0jeBH. [1a)KJbUBO YMTame OBE KHUTE MPEJCTaB/bha BEOMa JEJIOT-
BOPHY BaKI[MHYy NPOTUB THX Teopuja 3aBepe. Haxanoct, oHMMa Koju ce
CaMOCTaJIHO OJJIyYe Jia je YWTajy BakIMHAa HUje MOTPeOHA, OHU UMAjy
NpUPOIHN UMYHHTET, a Maja je BepoBarHoha ma he TakBa BakuuHamuja
nocratu o0aBe3Ha.
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Casey-Maslen, Stuart, Tobias Vestner. 2019. 4 Guide to International
Disarmament Law. New York: Routledge, 252.

A Guide to International Disarmament Law was written by Stuart
Casey-Maslen, professor of International Law at the University of
Pretoria in South Africa, and Tobias Vestner, Head of the Security and
Law Program at the Geneva Centre for Security Policy (GCSP). The book
represents the latest attempt at providing structure and greater clarity to
this specific branch of international law, which has so far lacked the
appropriate attention of the academic community. In this sense, it could
certainly be used as a primer in this field of study and research.

It is noticeable that this work opts right from the start (i.e. its very
title) for an approach of granting the concept of disarmament preference to
other notions. Namely, the authors argue that the notion of disarmament is
wider and that it encapsulates other concepts, such as arms control (taken
to mean “the balancing reduction of armed forces”) and non-proliferation
(which entails the “limitations on the transfer of weapons”). At the same
time, the authors share the opinion that a distinction exists between the
concepts of disarmament and arms control, as the latter is based on the
presumption that ,,weapons will — and indeed should — persist as a feature
of international relations.” This makes the matter a bit confusing, as
disarmament — in its fullest form as “general and complete disarmament”
— entails all-out renunciation and destruction of weapons. Nonetheless,
this ambiguity in no way influences the quality of discussions that ensued.

It is no secret that the authors aimed at providing information on
disarmament treaties through a novel and arguably more refined manner,
compared to earlier works in this field, as most of them, including Jozef
Goldblat’s seminal work Arms Control: The New Guide to Negotiations
and Agreements, provide a chronological explanation and overview of the
development of arms control and disarmament efforts. Given this book’s

Attaché at the Permanent Mission of the Republic of Serbia to the UN Office in
Geneva, andrejstef89@gmail.com.
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focus on the law of disarmament (and arms control and non-proliferation),
the authors explain in Chapter 2 that the book is structured in accordance
with the main themes (or, as the authors call them, “core elements”) of
disarmament law. These are the following: stockpile destruction, transfer,
production, development, testing, use, victim assistance, information
exchange, and transparency and verification.

Following the introductory section of the book, in which, inter
alia, a brief overview of historical development of disarmament
efforts prior to the 1945 establishment of the United Nations (UN) is
provided, the authors dedicated the first chapter to tackling international
disarmament law in foto. Even though the authors take into account all
sources of law, including unilateral acts of states, nonetheless primary
importance is given to international treaty law, as it is acknowledged
that most rules within this branch of law are found in treaties, either
bilateral or multilateral. In this sense they reiterate the premise found
in the Report of the UN General Assembly’s First Special Session on
Disarmament, in which disarmament is treated as reduction of arms
and armed forces by international agreements. In their survey of other
sources of law (international customary law and general principles of
law) the authors point out that the rules on disarmament are scarce, that
they mostly stem from other principles (rules on armed conflict in case of
customary law), and that only a few can be identified. Apart from legally
binding agreements, the importance of soft law instruments (e.g. the UN
Program of Action on Small Arms and Light Weapons (SALW), and the
Organization for Security and Co-operation in Europe (OSCE) Vienna
Document) is also mentioned.

In Chapter 3 the authors touch upon (albeit very briefly as this is
not the subject matter of the book) the notions of international security,
the security dilemma, deterrence and balance of power, which underpin
the more theoretical foundations and roots of disarmament and arms
control. It is explained that disarmament is an element of both national
and international security, as well as human security.

Chapters 4 through 9 explore in greater detail the abovementioned
core concepts of international disarmament law (found mostly in
international disarmament treaties, but also in politically binding
documents).

Chapter 4 discusses the issue of use and threat of use of weapons.
The authors underscore that prohibitions contained in disarmament
treaties are broader than those established by the law of armed conflict
(i.e. international humanitarian law, IHL), as they outlaw the use of
specific weapons at all times, not only during armed hostilities. This is
precisely why disarmament treaties include an explicit prohibition on
use of weapons, even in cases where a prohibition of their use in armed
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conflict already exists. The authors note that the transformation of the
rule of law of armed conflict into a disarmament treaty was sometimes
extremely difficult and laborious (as was the case with the adoption of the
Chemical Weapons Convention — CWC), or occurred through numerous
phases (an example being the Anti-Personnel Landmines Convention —
APLC). There are, of course, exceptions to the above stated rule: namely,
the Biological Weapons Convention (BWC), the first convention to ban
an entire category of weapons, was adopted without a provision that
would prohibit the use of these types of weapons (even though many
considered that this prohibition was implied). Another exception are non-
proliferation treaties, whose prime objective is to prevent the spread of
nuclear weapons, and which do not regulate their use. As a side note, with
regard to the topic of use of nuclear weapons, the authors point to the fact
that this issue is still unresolved, mostly due to the Advisory Opinion on
the Legality of the Threat or Use of Nuclear Weapons, rendered by the
International Court of Justice (ICJ) in 1996, where it was stated that no
comprehensive and universal prohibition of the use of nuclear weapons
exists, even though their use would be, generally speaking, contrary to
the rules of armed conflict.

The threat of use of weapons, which is seldom mentioned in
disarmament treaties, is a peculiar subject in disarmament law. The
problem of defining the threat of use in disarmament law stems from
the more general failure of international law to reach a consensual
definition of the meaning of threat of use of force. Again, the authors
place special attention to nuclear weapons. Here, they discuss negative
security assurances, which were developed as guarantees that nuclear
weapons states would not use or threaten to use nuclear weapons against
non-nuclear weapon states.

The rest of Chapter 4 is devoted to exploring the main principles and
rules regarding armed conflict (ius in bello), such as the rules on distinction
and proportionality, which have become parts of customary international
law. It is shown how these principles intertwine with disarmament law, as
they are applicable to all situations of armed conflict, due to being part of
customary law. At the same time, the authors indicate limitations of these
principles, as contentions exist regarding their application with regard to
certain weapons. The importance of the law on inter-state conflict (ius
ad bellum) for disarmament law is also discussed, with an argument put
forward that these rules are not weapon-specific and do not, ipso facto,
prohibit any weapon or category of weapons.

The issue of weapons development and testing is considered in
Chapter 5. It is asserted that disarmament treaties generally prohibit
the development of weapons that are outlawed. While the concept of
»development® is not explicitly defined in treaties, it is taken to entail
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all “undertakings by states never in any circumstances to develop the
weapon that is prohibited.” Even though all disarmament treaties prohibit
development, they differ in the extent to which this prohibition spans.
For example, the Convention on Cluster Munitions (CCM) envisages
the prohibition of all forms of development of cluster munitions, both
direct and indirect, while, on the other hand, the CWC allows for the
development of chemicals intended for peaceful purposes. All other
treaties fall somewhere between these two.

Understood properly, development entails a range of activities, for
instance research and testing, which form integral parts of the concept of
development. The authors show that there is a class of treaties that include
generic prohibition of testing of weapons, with some of them outlawing
testing of all types of weapons, such as the Outer Space Treaty and the
Moon Treaty. Others are narrower, in that they are devoted to testing of
nuclear weapons, such as the Partial Nuclear-Test-Ban Treaty (PTBT),
which prohibits the testing of nuclear weapons in the atmosphere, under-
water and in outer space, and the Comprehensive Nuclear-Test-Ban Treaty
(CTBT, not yet in force), which introduces a comprehensive prohibition
of nuclear weapon testing. The authors point out that the Treaty on
the Prohibition of Nuclear Weapons (TPNW) introduces a novelty in
disarmament law, as it concurrently bans both the development and
testing of nuclear weapons. However, this instrument has not yet entered
into force.

Chapter 6 is about transfer. It is a common place for disarmament
treaties to contain provisions on the prohibition of transfer of weapons
that are within the purview of the respective treaty. Treaties on weapons
of mass destruction (WMD) envisage complete prohibitions of transfer
of the weapons that they outlaw, with slight exceptions to the general
rule (the BWC and the CWC allow transfer of biological agents and
toxins and toxic chemicals and their precursors, respectively, provided
that they are used for peaceful purposes, and in appropriate quantities
and types; furthermore, the CWC permits the transfer of chemical agents
intended for law enforcement operations). Such extensive prohibitions
are stipulated despite the fact that WMD treaties do not contain explicit
definitions of “transfer”. On the other hand, the authors showcase
that within the edifice of treaties dedicated to conventional weapons,
there usually is a definition of ,transfer, albeit they tend to be rather
ambiguous. Here, the authors accord special attention to the Arms Trade
Treaty (ATT) regime, which lays out a comprehensive view of transfer,
as it involves export, import, transit and transshipment. In addition to
its general prohibitions of weapons transfers in cases where they might
lead to violations of UN arms embargoes, other relevant international
obligations, or breaches of IHL, the ATT framework also envisions an
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obligation of assessing exports of weapons, on the basis of their potential
to undermine peace and security. Chapter 6 also offers an overview of
existing regional regimes that regulate weapons transfers (such as those
in Africa and Europe), as well politically binding export systems, such as
the Wassenaar Arrangement and the Australia Group.

Chapter 7 is dedicated to the issue of stockpile destruction, which
stands at the centre of disarmament treaties, as an obligation corresponding
to prohibition of the use, production, retention, and stockpiling of weapons.
The authors warn that, as is the case with some other “core concepts”,
there is no international treaty-based definition of stockpile or of stockpile
destruction. The first thing that should be observed is that the obligation
of stockpile destruction is accompanied in every treaty by a deadline for
its fulfillment, which is set in years (or months), rather than specifying a
particular year by which the obligation is to be met. In the case of the two
WMD treaties (BWC and CWC) there is a uniform deadline for stockpile
destruction, set up depending on the entry into force of the treaty. On the
other hand, disarmament treaties on conventional weapons (APLC and
CCM) set deadlines that are ,,state-specific®, i.e. their commencement
depends on a country’s accession to the treaty: the APLC foresees that
a state party must destroy its stockpile of anti-personnel landmines
within four years of the Treaty entering into force for it, while the CCM
specifies an eight year country-specific deadline. The authors detail that
the duration of the deadline is not the only point of departure between
the two, as the CCM also allows for possible extensions of the deadline,
while the APLC does not. In both cases it is permitted to retain a certain
number of anti-personnel landmines, and cluster munitions and explosive
submunitions respectively, for training purposes.

The second part of the chapter is dedicated to different techniques
used for stockpile destruction. The authors underline that with the banning
of activities such as dumping munitions and explosives at sea and disposing
of them on landfills, the most common means of destruction have become
detonation, burning (including closed incineration of chemical toxins),
disassembly, crushing, etc.

Chapter 8 discusses the addressing of the effects of weapons,
which the authors have broadly divided into four distinctive groups:
victim assistance, clearance of munitions, environmental remediation,
and international cooperation and assistance. Victim assistance appears as
a relatively novel concept in disarmament treaties, as it was introduced
in the 1993 CWC. Building upon the contribution of the CWC, which
was limited in scope, the APLC and the CCM contained much broader
provisions, with the CCM committing states parties to providing age—
and gender— sensitive assistance to victims. The necessity of victim
assistance is also mentioned in the preamble to the ATT, although
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provisions therewith were not incorporated in the operative text of
the Treaty. The authors show that these Treaties differ in regard to the
definition of victims, with the TPNW referring to victims of both use and
testing of nuclear weapons. The authors point out that victim assistance
is always weapon-specific, meaning that the type of assistance, ranging
from medical aid and rehabilitation, to social and economic integration,
depends on the method of harm.

Another point examined by the authors in this chapter is clearing
of munitions, which entails the destruction of munitions that have been
used. The APLC envisages that the clearance of anti-personnel landmines
is to be executed within 10 years, with the possibility for the state party
requesting extensions, up to 10 years. Likewise, the CCM contains similar
provisions, stipulating the obligation of clearance within 10 years, with
the possibility for extension of up to 5 years. On the other hand, WMD
treaties do not contain such obligations.

Next in line of examination is environmental remediation, a costly
and complex activity, which is necessary in some areas following the
disruption caused by the deployment of weapons and explosives. These
activities are especially important in those parts of the world that have
seen many nuclear tests, such as the Marshall Islands.

Lastly, Chapter 8 explores the possibility of international cooperation
and assistance, with the goal of supporting treaty implementation and
compliance. The authors single out the ATT, where international assistance
encompasses a range of forms of international assistance measures,
such as legal and legislative assistance, capacity-building, and stockpile
management.

Chapter 9 discusses reporting, verification and compliance. The
authors reason that the notion of compliance, understood as observance
of the treaty by states parties, stands at the apex, with other concepts,
such as verification, reporting obligations, confidence building, and other
implementation supporting mechanisms, serving as measures to enhance
its promotion. With regard to reporting obligations, the authors point
out that the BWC was incomplete, as in many other aspects, due to the
absence of provisions regarding reporting obligations, something that was
rectified at the first three Review Conferences, which stipulated what
issues states parties should report, as a means of advancing confidence
building. On the other hand, the CWC envisaged both obligations of
submitting an initial declaration upon accession, where a state would
report the chemical weapons is possesses, and also annually report to the
Technical Secretariat of the Organization for the Prohibition of Chemical
Weapons (OPCW) the progress it had achieved in destroying chemical
weapons. A similar initial declaration obligation is contained in the
TPNW. With regard to the APLC and CCM, the authors acknowledge
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that the reporting obligations contained therein are very similar, with
provisions regarding cluster munitions being a bit more elaborated. Other
than the main disarmament treaties, there are reporting and information
exchange mechanisms in other instruments, both legally binding, such
as the ATT, and those which are more informal and politically, rather
than legally, binding — for example the Wassenaar Arrangement and the
Vienna Document of the OSCE.

Another important aspect of compliance enhancement is the
establishment of implementation support mechanisms, two of which
are particularly common: treaty secretariats or implementation support
units (ISU), and meetings of states parties. The most evolved structure
was established within the CWC, in the creation of the OPCW, tasked
with ensuring the implementation of the CWC, including verification
of compliance. The ATT also has its own Secretariat. Unlike the CWC
and ATT, other disarmament treaties did not prescribe the establishment
of secretariats. Rather, subsequent meetings of states parties reached
the decisions on setting up ISUs. Unlike the ISUs established within
the APLC and CCM, which are funded by voluntary contributions and
located outside the UN building in Geneva, in the case of the BWC
regular annual contributions by states parties are used for financing the
work of its ISU, which is located within the UN Office for Disarmament
Affairs (ODA) on the UN premises in Geneva.

Most disarmament treaties also envisage regular meetings and
conferences of states parties, for the purpose of discussion and decision-
making. Most treaties foresee regular meetings or conferences of states
parties, to be held annually or biannually, as well as review conferences,
which are held in certain intervals (four or five years). An exception is
the ATT, which regulates the convening of conferences of states parties,
with the possibility of holding extraordinary meetings, but not review
conferences are envisaged.

Verification is an important aspect of ensuring compliance with
treaty obligations, generally speaking, and it is paramount when it comes
to disarmament treaties, as these instruments often touch upon the very
foundations of a country’s national security. However, the authors draw
attention to the fact that disarmament treaties vary significantly in terms
of how broadly they develop their verification mechanisms.

Verification can be viewed in distinct ways and aspects. Verification
(investigation) of alleged use is one. Here, like in other areas, the authors
underline the discrepancy between the BWC, which does not envisage
any verification mechanism whatsoever (although it does allow referrals
of alleged breaches to the UN Security Council — UNSC), and the CWC,
with its advanced system of investigations of alleged use of chemical
weapons by a state party. The BWC’s lack of verification provisions is,
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to some extent, remedied by the UN Secretary General’s Mechanism
(UNSGM), established in the late 1980s, for the investigation of alleged
uses of chemical and biological weapons. The same difference between
the CWC and the BWC exists also in another aspect of verification —
stockpile destruction and non-production. The CWC contains substantive
provisions on on-site inspections, which can be routine inspections, in
order to verify compliance, and challenge inspections, which are used
to check alleged non-compliance. On the other hand, the BWC has no
mechanism to verify stockpile destruction, even though there have been
proposals for adopting a legally binding verification protocol.

Another important aspect is verification of non-proliferation of
nuclear weapons. Verification that non-nuclear states are using nuclear
technology only for peaceful purposes is conducted through safeguards
agreements, concluded by non-nuclear weapon states with the International
Atomic Energy Agency (IAEA). These include provisions for monitoring,
evaluation, and on-site inspections, which include routine inspections, ad-
hoc inspections, special inspections, and safeguards visits. As an annex
to safeguards agreements, states can approve the Additional Protocol,
which grants the IAEA supplementary inspection authority. In addition to
the IAEA, a verification mechanism is also operated by the Preparatory
Commission of the Comprehensive Nuclear-Test-Ban Treaty Organization
(CTBTO), for detecting nuclear tests underwater, underground, and in the
atmosphere.

Lastly, the authors signal that states parties have at their disposal
several options, within disarmament law, to remedy potential non-
compliance with treaty provisions. Apart from sanctions, there are also
possibilities to refer the matter to the UNGA, UNSC, and of course the
ICJ.

The last chapter, on the concept of Demobilization, Disarmament and
Reintegration (DDR), also known as ,,micro-disarmament, is distinctly
different from the previous sections. The DDR is used as a component in
managing post-conflict society, mainly through collecting SALWs from
former combatants (the disarmament and demobilization part) and offering
them viable means of reintegration into society. The authors point out
that this concept has no basis in international law, rather that it has been
developed through politically binding documents. Nevertheless, it does
have points of connections with certain branches of international law,
such as human rights law, international criminal law, and the law of armed
conflict. The authors identify four generations of DDR. They argue that
unlike the first two generations, when DDR was tilted towards stabilizing
post-conflict societies, with the aim of supporting peace-building, newer
generations of DDR programs have been developed in order to be
employed during the conflict, with the goal of achieving peace. The most
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recent, fourth generation DDR, which is often incorporated in national
counter-terrorism  strategies, replaced disarmament and demobilization
with disengagement and disassociation (hence, often termed DDRR —
Disengagement, Disassociation, Reintegration and Reconciliation), with
the primary objective of encouraging desertion from terrorist groups. The
authors assert that these changes have resulted in loss of neutrality in
DDR approaches and programs.

The last section in the book is devoted to summarizing the most
important challenges faced by international disarmament law. As has
been the case in the past, disarmament law will have to hurry to ,,catching
up* with new weapons technologies, especially those that might utilize
artificial intelligence. Disarmament treaties will also have to tackle the
continuous criticism of consensus-based decision-making. Even though
the consensual approach might result in a stalemate (as has been witnessed
in some treaty bodies), nonetheless it offers the safest way of achieving
universality. It is evident that universality presents a significant challenge
in the field of disarmament law, as most disarmament instruments are far
from universal (with the exceptions being the BWC and the CWC).

The authors finally conclude that there is a danger that states
might turn to concluding bilateral and plurilateral treaties, rather than
pooling their efforts in pursuing global disarmament efforts. This might,
in turn, impede full and complete implementation of disarmament treaty
obligations. Another potential outcome could be the fragmentation of
the disarmament treaty law structure. Even though this has continuously
been a trait of disarmament law throughout its historical development,
nevertheless the authors insist that a degree of coherence between various
instruments in this field is critical.
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Vujadinovi¢, Dragica, Zorana Antonijevi¢, eds. 2019. Rodna
ravnopravnost u visokom obrazovanju: Koncepti, prakse i izazovi.
Novi Sad: Akademska knjiga, 363.

The gender equality, although analysed by many scholars within
different academic disciplines, still faces great hurdles, mainly stemming
from the traditionally closed and patriarchy-oriented society, ignorant
to the need of improvement of women’s position both in their personal
and professional life. This becomes more apparent when analysing the
position of gender equality in higher education.

One would expect that academia, i.e. higher education, presents
a perfect opportunity for performing multidisciplinary activities aimed
at improving gender perspectives and understanding of the so-called
women’s question. However, the truth remains elusive, as the problem of
gender (in)equality in academia persists.

Although the latest research, as cited in literature, goes to prove
that the gap existing between men and women in higher education is
becoming smaller, the patriarchal view that the exclusivity in academia
belongs solely to men allows us to understand the background leading to
the collection of articles uniformly covered within the book titled Rodna
ravnopravnost u visokom obrazovanju: Koncepti, prakse i izazovi (Gender
equality in higher education: concepts, practices and challenges), edited
by Dragica Vujadinovi¢ and Zorana Antonijevi¢. It encompasses five
different sections, consisting of research papers written in both Serbian
and English language.

The book was preceded by the international conference Gender
Equality in Higher Education: International Good Practice and Local
Context, organised at the University of Belgrade Faculty of Law in
October 2017. The conference was a strong impetus for the editors
to gather researchers and academics and offer up-to-date analysis of
emerging problems and challenges of gender equality in higher education.

Assistant Lecturer, University of Belgrade Faculty of Law, ivana.barac@ius.
bg.ac.rs.
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The authors aim to address the ever-present questions of male
dominance in academia, absence of gender sensitive study programmes,
ignorance of the impediments women face in balancing their private and
professional lives, obvious discrepancy of normative compliance and
assertive dedication to gender equality in higher education and in that
respect propose measures and actions that could address the question of
gender equality in a more profound and substantive manner.

The first section of the book, titled Kriticki pristup visokom
obrazovanju iz rodne perspektive (Critical approach to higher education
from a gender perspective) focusses on the existing, as well as the newly-
founded concepts of gender equality within higher education. It opens with
Marina Hughson’s paper Rodnost i proizvodnja znanja na poluperiferiji:
Pravo na izvrsnost? (Gender and education production at the semi-
periphery: the right to excellence?), where the author opts for a two-way
approach to elaborate on gender equality in higher education. Better said,
she focusses on the position of women in the former Yugoslavia and
present-day Serbia, with the intention of proving that the “semi-periphery”
is not falling behind in knowledge related to the scientific position of
women, as existing in the “centre”. It is worth noting that in the context
of this research paper, present-day Serbia represents the semi-periphery in
comparison to different progressive countries, being the centre.

That being said, the author opposes the idea that ready-made
measures from the “centre” present an adequate mechanism to improve
the position of women scientists in semi-periphery, mainly because the
two areas have specific characteristics that should be dealt with differently.
In order to prove this, the paper examines the right to excellence from
both a general and an individual perspective. Hughson concludes that it
is important to understand the great difference existing in the institutional
environment in the semi-periphery, as oppose to that existing in the
centre, as the semi-periphery can and most often is subject to the so-called
»twist™ caused by its specificity. It would also represent an oversight to
this specificity to merely implement the solutions from the centre without
applying appropriate adaptations.

The contribution Men and Masculinities in Academia, Higher
Education and Science: Approaches, Applications and Actions, by Jeff
Hearn, discusses academia, higher education and science from a critical
viewpoint of studies on men and masculinities. He argues that there is a
need to refocus ,,the standpoint on gender, framed with a focus on women,
either women’s experience or even women as the problem and the need to
change women“. Hence, Hearn takes a different view and concentrates on
men in academia as equally gendered. Taking critical studies on men and
masculinities as his theoretical point of departure, Hearn offers an in-depth
analysis of approaches that could lead to a better understanding of gender
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regimes in academia and science. He proposes actions on an individual,
organisational and (trans)national level, in academia, higher education
and science, as he considers that there is a need to inspect the double
complexity of men. Thus, he suggests an action plan which should, on an
individual and interpersonal level, focus on changing individuals, while
on the organisational level, it should address the need for systematic and
structural changes. Finally, on the national and international level, Hearn
propounds that there is a need to find creative transnational responses for
changing men transnationally.

A new aspect for resolving gender inequality in academia can be
sought in Ana Kolari¢’s contribution titled Pedagogija i aktivizam: Osvrt
na eseje Adrijen Ri¢ o obrazovanju (Pedagogy and activism: a look at
Adrienne Rich’s educational essays). Specifically, and due to the newly
emerging trends of promoting right-wing ideology and conservativism,
the author considers that core values of democratic society are in
jeopardy. As a response, Kolari¢ provides an overview of essays by
Adrien Rich! on the subject of education and pedagogy, with the aim of
improving education and teachers in today’s society. The author presents
Rich’s teaching experience and views on education, which derive from
a feminist perspective, and as such primarily relate to her understanding
of the power of language in education. In the end, the author elaborates
on the possibility of using language as a powerful tool for changing
modern-day perspectives on gender equality, through actions carried out
both by students and teachers in higher education. Kolari¢ concludes that
academia should promote social justice and democratisation of knowledge
rather than its commercialisation.

The second section of the book, titled Urodnjavanje visokog
obrazovanja i istrazivanja: [zazovi prakse i moguénosti institucionalizacije
u evropskom kontekstu i Srbiji (Gendering of higher education and
research: the challenges of practice and possibilities of institutionalisation
in the European context and in Serbia), on one hand sheds light on
the practice of gendering of higher education in Nordic countries
and Slovenia, while on the other it provides an overview of gender
inequalities existing in scientific researches globally. The first paper
is Gender Equality in Nordic Academia: Advances and Challenges, by
Liisa Husu, which offers insight on the existing paradox within Nordic
countries in tackling gender inequality. To be specific, the author presents
an overview of rather contradictory perceptions on the matter of gender
equality, by addressing the existence of three paradoxes (paradox of

' Adrienne Rich was a prominent American poet, essayist and a radical feminist

and social activist during the civil rights movement. The author underlines that the key
essays written by Adrienne Rich can be found in the collection titled On Lies, Secrets and
Silence.
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change, paradox of excellence, and paradox of interventions) present in
Nordic countries. To this end, Husu acknowledges that the high level of
political will, national initiatives, action plans and mechanisms aimed
at fighting gender inequality in higher education in Denmark, Sweden,
Finland, Iceland and Norway contributed to the countries’ high ranking
in the overall gender equality of society globally. Despite that, she
emphasises that Nordic countries still face challenges in favouring men
and masculine perspectives in higher education and science.

Veronika TaSner and Milica Anti¢ Graber’s paper Educational
Meritocracy and Gender Equality in Slovene Academia examines the
concept of educational meritocracy and its effect on the educational
system in Slovenia. The authors presented a historical background of
the developments of education in Slovenia and thus acknowledged the
importance of educational meritocracy regarding the equality of women
and men in the field of academia/education. However, they advise
caution as meritocracy cannot and should not be the sole criterion for
achieving gender equality. Instead, they conclude that meritocracy and
hegemonic structures should be subject to scrutiny and, as such, modified.
Consequently, that would result in the adoption of new perspectives that
would include a higher number of well-educated individuals.

As previously stated, this section allows us to inspect the existing
practical issues of gender inequality in academia as well. Admittedly, the
next author, Ljiljana Ci¢kari¢, in her paper Rodne nejednakosti u nau¢nim
istrazivanjima (Gender inequalities in scientific research), analyses the
position of women in the international scientific arena, by presenting
valid arguments on their inequality in comparison to men scientists. In
that respect, she elaborates on the lower proportion of women scientist
compared to men scientists, on the gross disparity in the number of
research papers published by men compared to women, on the vast
difference in income based on gender, etc. Citkari¢ argues that there is
a need for structural changes, consisting of measures and mechanisms
focussed on achieving balance of private and professional lives of women.
On that note, the author underlines the importance of gender diversity in
scientific projects and the increase of women’s participation in scientific
work, which would subsequently lead to the raising of both the efficiency
and the quality of the scientific work.

Section 3 of the book, Rodna ravnopravnost, diskriminacija i
segregacija u visokom obrazovanju u Srbiji: Kriticki osvrt (Gender
equality, discrimination and segregation in higher education in Serbia:
a critical overview), deals with a) the contemporary issue of gendering
in academia by providing examples of gendering in higher education
institutions (primarily research and development institutions) and b) the
issue of discrimination and segregation in higher education in Serbia.
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The first research paper in this section, Razumevanje koncepta rodne
ravnopravnosti u normativhom okviru visokog obrazovanja u Srbiji
(Understanding gender equality in the normative framework of higher
education in Serbia), presents a critical overview of the concept of gender
equality in academia, which authors Jelena Ceriman and Irena Fiket
detect by conducting a thorough analysis of Serbia’s general normative
framework of gender equality, hence covering the norms concerning
higher education and academia. The authors argue that the universities
in Serbia in no manner differ from the general normative framework
when dealing with the persisting gender inequalities, gendered career
possibilities and unequal working conditions in academia for women
and men. They further support their stance by presenting narratives
of interviews conducted with academic members of the University of
Belgrade. Ceriman and Fiket conclude by stressing that their overview
testifies to the existence of misinterpretation and false recognition of the
importance of gender equality. This is mainly deduced from the fact that
academia fails to implement provisions dealing with gender sensitive
language, gender sensitive curriculum and study programmes.

The contribution Rodna segregacija u visokom obrazovanju na
primeru Srbije (Gender segregation in higher education in Serbia), by
Ankica Sobot, remains in the area of gender segregation. The author
presents an analysis of gender segregation in higher education institutions
in Serbia and argues that such an analysis testifies to the existence of
both vertical and horizontal segregation. Sobot connects the existence of
gender segregation to the perspectives of the traditional roles of women
and men, and to the organisation of scientific work and realisation of
scientific projects. Such data, as stated by the author, corresponds to
the data on the position of higher education institutions in the European
Union Member States. That being said, Sobot considers two approaches
that could potentially ease the position of highly-educated women. She
underlines the necessity to overcome both cultural barriers of gender
roles within society and the perception of women’s scientific work, their
carrier paths as well as the manner of organising scientific work.

Valentina Janev and Sanja Vrane§ provide a rather refreshing
approach to the issue of gender equality. Particularly, their paper,
Sprovodenje politike rodne ravnopravnosti u organizacijama istrazivanja
i razvoja: Studija slucaja iz Srbije (Implementation of gender equality
policies in research and development organisations: case study from
Serbia), analyses the results of implementation of the Action Plan for
the Promotion of Gender Equality, launched as part of the GenderTime
(Transferring Implementing Monitoring Equality) Project’ within

2 The aim of the GenderTime Project was the implementation of action plans for

gender equality in different educational and scientific institutions throughout Europe.
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the Mihajlo Pupin Institute (hereinafter: Institute), one of the oldest,
most renowned and largest research and development institutions
for information and communication technologies (ICT) in Southeast
Europe. The aim of the action plan was to examine the issue of gender
equality within the Institute by employing a set of new qualitative
and quantitative methods for gender equality analysis. After primarily
addressing the existing Serbian normative framework in regards to
gender equality policies, the authors focus on an overview of the newly-
implemented methods within the action plan (hiring policies, promotions
of women researchers, measures for balancing private and professional
life, etc.). In this respect they elaborate on the most important results
achieved through the action plan, such as the improvement of women
researcher’s professional careers, the increase in the number of women
holding managing positions, the increase in the number of prizes won by
women, and most importantly, the improved motivation of young women
researchers. On the other hand, they underline that there is still room for
improvement within the Institute. Therefore, Janev and Vranes conclude
that the next steps in the implementation of gender equality plans must
focus on the greater inclusion of female researchers, both in scientific
commissions and in various decision-making boards, primarily at the
Institute but also within the academic community in Serbia.

Further assessment of gender equality in academia in Serbia is
presented by Marija Babovi¢, Branka Draskovi¢ and Ivanka Popovi¢ in
their paper Rodne strukture, politike i kulture u organizacijama visokog
obrazovanja: Kvalitativno istrazivanje na drzavnom i privatnom fakultetu
u Beogradu (Gender structure, policies and cultures in higher education
organisations: quality research at state and private faculties in Belgrade).
The authors chose to present a comparative analysis of the gender
structure, policies and cultures in two rather different surroundings: the
Department of Psychology of the Faculty of Philosophy — University
of Belgrade (state university), and the Faculty of Economics, Finance
and Administration, (private university), by interviewing both male
and female lecturers from the said higher education institutions. When
elaborating on their discoveries, the authors indicate that a high level of
both horizontal and vertical segregation exists in academia, as a result
of a multitude of factors (such as the misinterpretation of gender roles
within the family/society). Additionally, the authors note that there is a
high presence of indirect and covert inequalities against women, which
present an important issue as they are hidden and usually more difficult
to recognize. Henceforth, the authors conclude by underlining the lack of
institutional mechanisms and policies of gender equality and stress the
need to discuss gender equality and introduce institutional changes.
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In the paper Etnicitet i rod: (Ne)vidljive predrasude u akademskoj
zajednici u Srbiji (Ethnicity and gender: (in)visible prejudices in
Serbia’s academic community), author Karolina Lendak-Kabok connects
contemporary problems of gender equality and ethnicity by conducting
a survey of ethnic Hungarian, Slovakian and Romanian professors at
the University of Belgrade and the University of Novi Sad, in order to
examine whether women from ethnic minorities can become part of the
academic community despite the two-layered obstacles (their ethnicity
and gender). Specifically, Lenddk-Kabok explores whether women from
national minorities have more difficulty building an academic career and
whether they can be elected to higher positions in academia. In an attempt
to answer these questions, the author presupposes the existence of biases
related to ethnicity and gender and opts for a narrative, intersectional and
discursive analysis of the issue by conducting interviews. Consequently,
the results demonstrate the merit of the author’s hypothesis as the survey
indicates that respondents truly feel that there is bias and that they face
difficulties when building their carriers. Nevertheless, the survey indicated
that women fail to engage in a joint fight against gender inequality, as
they lack both solidarity and empathy, and consider ethnicity to be the
main cause of the existing bias against them. Thus, they opt for different
strategies® in order to explain their position in academia, and by doing so
they disregard the gender dimension of the issue.

Section 4 of this collection of articles, titled Urodnjavanje
disciplina i rodnost kao disciplina (Gendering of disciplines and gender
as a discipline) begins with the paper Studije srpske knjizevnosti: Mit
o urodnjavanju viSeg obrazovanja (Serbian literature studies: myth
on gendering of higher education), by Svetlana Tomié. This paper
analyses the curricula of undergraduate programmes at the University of
Belgrade Faculty of Philology and the University of Novi Sad Faculty
of Philosophy, with an aim of providing a critique of Serbian literature
studies from the standpoint of gendering. This analysis also looks
back in time with focus on the course Serbian Literature in the Second
Half of the 19th Century, which, as understood by Tomi¢, presents an
»academic fantasy*. Particularly, she offers a critical view of perspectives
on female authors in 19th century. In that regard Tomi¢ elaborates that
male authors, distinguished literary critic Jovan Skerli¢ amongst other,
led to the creation of the ,,blank field concept in Serbian literature. The
said concept created an understanding of male dominance in literature
and the absence of female authors and their writings. Consequently, it
broke the connection that exists between the education level and the

3 These strategies are: strategy of minority complex, strategy of scientific

excellence, strategy of political background, strategy of self-deception, and language
barrier strategy.
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activities of professional women in Serbia and resulted in the exclusion
of female literature authors from the referential syllabi. The issue is still
present. Despite the fact that the previously mentioned higher education
institutions do offer students the possibility to opt for gender-oriented
courses, it cannot be ignored that a) such possibilities exist only in the
master’s study programmes and b) that they represent an optional rather
than an obligatory course. Accordingly, the author suggests alterations
and a set of measures, by offering examples from both obligatory and
elective courses. In that respect, Tomi¢ proposes amendments within
the Serbian Realism course, in order to promote gender equality and to
eliminate the so-called academic fantasy.

The stance that gender equality does indeed intertwine with
different areas is further supported by Tatjana Puri¢ Kuzmanovi¢ in her
paper, Feministicka ekonomija i rodne studije u Srbiji: Moguénosti i
izazovi (Feminist economy and gender studies in Serbia: possibilities and
challenges), which offers a different perspective on the understanding of
economy. Specifically, she focusses on feminist economics and underlines
its importance as a scientific discipline that reconsiders the economic
power relations of women and men by addressing the presence of an
invisible and gender-biased position of women in the economy. Duri¢
Kuzmanovi¢ concentrates on the issue of gender economics in Serbia
and in that respect explores the existing gaps in economics regarding
the subject matter. Namely, Puri¢ Kuzmanovi¢ points out that despite
some individual efforts to make this discipline a mandatory subject
in study programmes at universities, Serbia fails to act uniformly and
institutionally on this matter. The author states that on one hand there
is a need to examine the reasons why feminist economics is side-lined,
and on the other, that there is a need to face the persisting social and
political barriers related to gender inequality. Puri¢ Kuzmanovi¢ calls
on policy makers to address the issue of implementing gender-sensitive
economic policy, as well as gender-sensitive approach within economics
as a scientific discipline.

The contribution Izazovi u praksama institucionalizacije i
izvodenja Zenskih studija (Challenges in the process of establishing and
institutionalising women’s studies), by Dasa Duhacek, primarily deals
with the issue of gender equality in academia and in that sense addresses
concerns focussing on a) conceptual differences in naming study
programmes ,,women‘ or ,gender” studies, and b) tensions related to
efforts of including women/gender studies in mainstream disciplines, also
known as gender mainstreaming. These concerns are further developed
by interpreting a case study from Serbia. Namely, Duhacek describes
the creation and development of the Centre for Women’s Studies, in
Belgrade. To that end, the author notes that the Centre endured different
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dilemmas and difficulties as it was in complete opposition to the ruling
political party in Serbia at the time. Regardless, the Centre’s main goal—
to provide for institutionalisation of gender studies—was ultimately
achieved as the University of Belgrade Faculty of Political Science
incorporated gender studies in its study programme. Nevertheless, the
question of institutionalising women’s/gender studies remains a focal
concern and thus leads to the marginalisation of gender studies within
academia.

Isidora Jari¢’s contribution, Javni 1 skriveni kurikulumi rodnih
studija u Srbiji (1978-2018) i njihovo integrisanje u sistem visokog
obrazovanja (Overt and hidden curricula of women’s studies in Serbia
(1978-2018) and its implementation within the higher education system of
Serbia), gives a historical overview of incorporating gender studies within
the curricula of the higher education system in Serbia. In that respect, the
author argues that gender studies were subject to three different phases,
as supported by the analysed data. The first phase led to the emergence
of the so-called women’s question, consequently leading to the increased
activity on that topic as well as the formation of different centres for
women’s/gender studies. The second phase is connected to the activities
at universities as it resulted to the implementation of gender studies
within the University of Belgrade curricula.* Logically enough, these
activities brought about the need to address the issue of gender equality
in higher education more seriously and profoundly, and this consequently
led to reform activities (the Bologna Process). Juri¢ stresses that Serbia
should implement different standards related to the inclusion of gender
studies in its higher education system, such as: prevention of prejudice
existing in regard to gender studies, endorsement of both institutional and
non-institutional practice that promote gender studies and reform of the
predetermined behaviour patterns existing and exercised by individuals.

The final section of the book, Teorijska i strateSka pitanja
urodnjavanja pravnickog obrazovanja (Theoretical and strategic questions
of gendering of legal education), covers the issues of gendering of legal
education as well as concrete examples of gender equality policies and
its institutionalisation through action plans. It begins with a contribution
by Zorica MrSevi¢, who explores feminist jurisprudence through the
comparison and correlation of feminism and jurisprudence in her paper
Jurisprudencija i feminizam (Jurisprudence and feminism). The author
emphasises the importance feminist jurisprudence has to the issue of
gender equality. Along these lines she discusses the unresolved issue

4 The University of Belgrade Faculty of Philosophy was the first to incorporate
gender studies into its study programme. This initiative was later followed by different
higher education institutions (University of Belgrade Faculty of Political Science, and
University of Belgrade Faculty of Law, amongst others).
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of gender equality through the prism of views emerging from feminist
jurisprudence. In MrSevic’s point of view, the area of law is deeply rooted
in tradition and patriarchy-oriented, both theoretically and practically
speaking. Hence, she considers feminist jurisprudence to be a mechanism
for the creation of a different social perspective of the issue of gender
equality, as well as a means to initiate implementation of gender sensitive
provisions and strategies aimed at their affirmation.

Equality Adds Quality: On Upgrading Higher Education and
Research in the Field of Law, by Susanne Baer, deals with the issue
of improving the quality of higher education by implementing gender
studies and hence improving the perspectives on gender equality within
academia. The author presents her views that gender equality is an
important factor which could in turn lead to the improvement of quality
in higher education. Although the author is not neglecting the importance
of gender equality within other areas of our lives, she underlines that
academia, especially faculties of law, present the perfect starting point
for developing and upgrading the idea of excellence related to gender
equality. In that respect, Baer offers examples of activities already carried
in Germany showcasing the reasons why gender equality is genuinely
important to higher education and research. She argues that a gender
analysis as well as the promotion of gender diversity should be carried
out in order to allow for a better understanding of gender inequality and
discrimination. That being said, the author highlights that individuals
focussed on improving gender equality in higher education and research
should expose and educate, insist and integrate, and demand as well as do,
in order to achieve gender competent knowledge and diversity of actors.

Marijana Pajvanci¢’s contribution, Integrisanje rodne perspektive u
pravne studije — primer Ustavnog prava (Integration of gender perspective
in legal studies — example of Constitutional Law), investigates the
possibility of gender mainstreaming within humanities, particularly within
the field of law. The paper presents an overview of the existing curricula,
study programmes as well as textbooks of faculties of law which, in
the author’s opinion, are the basis for refocussing and accepting gender
mainstreaming. The author specifically deals with Constitutional Law and
detects areas adaptable to gender mainstreaming. Pajvanci¢ considers that
,»the inclusion of the issue of gender is possible in any area that r