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Yannis Katsoulacos, PhD"

LEGAL AND SUBSTANTIVE STANDARDS
IN COMPETITION LAW ENFORCEMENT:
RELATIONSHIPS AND JURISDICTIONAL VARIATIONS

This article reviews recent literature on legal standards and substantive stan-
dards in competition law enforcement, with particular emphasis on the relationship
between these two fundamental concepts, specifically on how the adoption of a spe-
cific substantive standard may affect the legal standards utilized by the courts and by
competition authorities. We also examine the substantive and legal standards adop-
ted in different jurisdictions, focusing on the EU (specifically, the EC) and the US,
and discuss why legal standards are different in different countries.

Key words: Competition law enforcement. — Legal standards. — Substantive stan-
dards.

1. INTRODUCTION

This article examines recent literature on legal standards (LS’s) and
substantive standards (SS’s), with particular emphasis on the relationship
between these two fundamental concepts and specifically on how the
adoption of a specific SS may affect the LS’s utilized by the courts and
by competition authorities (CA’s).

We start with the definitions of these two concepts:
* the substantive (or liability) standard is the criterion for reaching

a decision (by a CA or the court) on whether or not there is
violation of competition law;

Professor of Economics, Athens University of Economics and Business,
yanniskatsoulacos@gmail.com.
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* the legal standard (or decision rule) describes how decisions are
reached: how do we show that the criterion (or SS) is actually
satisfied — for specific conduct in a specific case?

Generally speaking, we can show whether or not the criterion is
satisfied either through an inference of the effect of the conduct in the
specific case, from the presumed effect of a more general population of
cases (in which population we believe the specific case belongs), or we
can rely on an investigation of the effect of the specific conduct in the
specific case.

SS’s and LS’s are laid down in competition law and by the courts
interpreting the law (i.e. by case law), and they evolve and are influenced
by a multitude of factors, the most important of them being:!

— socio-political/cultural factors/ideology; legal tradition;
— historical/economic development; and

— what economic theory suggests with regard to the effects of di-
fferent types of business conduct and the optimal standards that
should be adopted if the objective is to minimize decision errors
or maximize social welfare.

In the next section we provide a description of the main types of
LS’s and SS’s that are discussed in the relevant literature on competition
law enforcement. Then in Section 3 we examine the SS’s adopted in di-
fferent jurisdictions — with emphasis on the EU, specifically the European
Commission (EC)? and the US. In sections 4 and 5 we consider optimal
(social welfare maximizing) LS’s and the LS’s adopted in assessing pra-
ctices in different countries. Section 6 deals with the relation between
SS’s and LS’s with focus on discussing and explaining why LS are diffe-
rent in different countries. Section 7 offers concluding remarks.

2. TYPES SS’s AND LS’s

Types of SS's

We can distinguish between the following two broad types of
SS’s:

(1) Welfarist SS’s, which assume that the criterion for reaching
decisions is consumer surplus or economic efficiency; this is
usually assumed in academic discussions by economists, but is
probably rarely used in practice.

For a more detailed discussion, see Katsoulacos (2019a)

2 “EU” and “EC” will be used below interchangeably.
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(i) Non-welfarist SS’s, which can be categorized as:

1) SS’s that are just one in a continuum of criteria that need to
be examined in order to form a judgment about the ultimate
criterion of welfare, e.g. the criterion of monopoly power
or the criterion of an exclusionary effect/“disadvantaging ri-
vals” (or “distorting the competitive process”); and

2) Other non-welfarist SS’s related to “public interest con-
cerns”, e.g. concerns of equity, or competitiveness promo-
ted through industrial policy, employment, etc. (see, for
example, Baker, Salop 2016; Fox, Sullivan 1987; and Gal,
Fox 2014).

Types of LS's
Two (broadly defined) types of LS’s can be distinguished:

— Per Se (or object-based), where the decision in a specific inve-
stigation of a given conduct is reached on the basis of a general
presumption about the impact of a general class of conducts, wi-
thin which we must establish that the investigated conduct falls.?

Beyond placing the conduct in the general class, by virtue of its
characteristics, no further investigation is undertaken, e.g. to ac-
count for the context within which the behavior took place or to
account for the situation that would emerge without the conduct.

— Effects-based (EB, or rule-of-reason), where the decision is
made after pursuing an investigation and assessment of the spe-
cific case and establishing the impact, in this specific case, on
whatever liability criterion is used*.

The idea of a continuum from Per Se (“low”) to Effects-based
(“high”) legal standards has gained popularity in recent years. As Jones
and Kovacic (2017) note “the general progression in US doctrine has
been toward recognition of an analytical continuum whose boundaries are
set, respectively, by categorical rules of condemnation (per se illegality)
or acquittal (per se legality) and an elaborate, fact-intensive assessment
of reasonableness (Rule of Reason, RoR). These poles are connected by
a range of intermediate tests that seek to combine some of the clarity and

3 Our definition is close to that in Hovenkamp (2017): “Correct application of the

per se rule depends critically on a judgement that certain practices are unreasonable as a
‘class’ or family group. As a result, condemnation requires that they be correctly placed
within that group” (p. 42).

4 The distinction, sometimes used by legal experts, between standards (like EB
LS) and rules (like Per Se LS) is not used here.
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economy of bright-line rules with the greater analytical accuracy that a
fuller examination of evidence can produce.”

In order to locate different LS’s along the continuum, it is useful to
consider the additional analysis that is required as we move from a “low”
(Per Se) to a “higher” (EB) legal standard. Specifically, the progression
towards full effects-based legal standards requires that additional “blocks”
or components of economic analysis be applied. These components are
associated with:®

1. the definition of the relevant market;
2. the assessment of extant market power;

3. the assessment of whether market power raising or exclusionary
effects are present;

4. the articulation of a theory of harm to consumers;

5. the assessment of the efficiency effects on consumers and deter-
mination of the net effect of the conduct on consumers; and

6. the assessment of a/l potential efficiency effects and of what is,
ultimately, the total welfare impact of the conduct.

Clearly, which of these blocks of analysis are taken into account
depends on the LS adopted. For example, under Strict Per Se, only the
first block needs to be taken into account while under full EB or rule
of reason, all six (or at least, five) blocks (depending on the SS) need
to be taken into account. If the substantive criterion in the assessment
of a conduct is whether or not there is an adverse effect on consumer
welfare, clearly, the economic analysis under block 6 is not relevant (i.e.
is not needed), while block 6 is also needed when the SS is that of total
welfare. Of course, if the SS was non-welfarist, e.g. if it was that of “non-
disadvantaging rivals”, even the 4™ block of analysis is not needed.

Table 1. Components of Economic Analysis and Legal Standards

5> See also Gavil (2008) and Hovenkamp (2017). Alexander (2013) considered
Justice Stevens as probably the first to point out that one should think of LS (for dealing
with restraints under US Section 1) as forming a continuum with Per Se and Rule of
Reason being at the opposite ends of this continuum. As Italianer notes, the US Supreme
Court has explicitly recognized that “the categories of analysis cannot pigeonholed into
terms like ‘per se’ or... ‘rule of reason’. No categorical line can be drawn between them.
Instead, what is required is a situational analysis moving along what the Court referred to

999

as a ‘sliding scale’.

% The components can be identified by analyzing the documents on particular
decisions made by a competition authority. Empirical analysis on the adoption of LS has
been undertaken using this procedure (see Katsoulacos, Avdasheva, Golovaneva (2018)
for a detailed description of the methodology and references to empirical work).

10
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Components of economic

analysis applied in assessment Legal Standard

1 Strict Per Se (SPS) LS

1,2 Modified Per Se (MPS) LS

1,2,3 Truncated Effects Based (TEB) LS

1.2.3. 4 Intermediate between TEB and Full
> Effects Based (FEB) LS (ITFEB)

1.2.3.4.5 FEB LS _under a Consumer Welfare
T Substantive Standard

1,2.3.4,5,6 FEB LS under a Total Welfare

Substantive Standard

A brief description of the main LS’s follows.

Under the Strict Per Se (SPS) LS the CA makes decisions only
on the basis of the purely formal characteristics of the conduct under
investigation, relying on strong presumptions about the implications
of the general class of conducts to which the specific conduct belongs
regarding welfare (or, more generally, regarding whichever liability
criterion is used). Alternatively, one can say that under a SPS LS the CA
makes inferences about the effects from the formal characteristics of the
conduct.

The Modified Per Se (MPS) LS can be considered as a Per Se rule
subject to a Significant Market Power requirement or, more generally, as
supplementing Per Se by undertaking an analysis of market characteristics,
for example, when assessing conducts under abuse of dominance or in
an information exchange agreement or in a concerted practice for which
there is no strong, hard evidence of collusion. Alternatively, one can
say that under MPS LS the CA makes inferences about the effects from
the formal characteristics of the conduct, detailed analysis of market
characteristics and, depending on the type of conduct, the implications of
these on incentives for achieving sustainable collusion and/or on the size
of extant market power.

Truncated Effects Based (TEB) LS is a higher LS, under which
decisions about whether there is liability in the case of a specific conduct
are reached by establishing that the characteristics of the specific conduct
and of the market in which it is undertaken are such that it belongs to a
class of conducts that distort the competitive process by disadvantaging
rivals (i.e. through exclusionary effects, widely defined) or by enhancing

11
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market power (as in a concerted practice case) and, assuming a welfarist
substantive standard, by establishing that the conditions present are
such that a strong presumption can be made of adverse welfare effects.’
Alternatively, one can say that under a TEB LS the CA decides that there
is liability by inferring adverse welfare effects from the potential of the
conduct to distort the competitive process by disadvantaging rivals (i.e.
through exclusionary effects, widely defined) or by enhancing market
power (as in a concerted practice case).

The inclusion of analysis 4 (recognizing factors that affect
whether exclusion, reduces consumer welfare (before taking account
of efficiencies) leads to an intermediate LS (between truncated and full

effects-based).

Finally, Full Effects Based (FEB) represents the LS under which a
finding of liability relies on all potential anticompetitive (exclusionary or
market power enhancing) and all potential pro-competitive (efficiency)
effects of the specific conduct being assessed for the specific case and
compared and showing adverse effects on consumer welfare (if the SS
is that of consumer welfare) or on total welfare (if the SS is that of total
welfare).

3. SUBSTANTIVE STANDARDS IN DIFFERENT COUNTRIES

3.1. The SS in the EU

In the EU, under the influence of a strong Ordo-Liberal tradition,®
the SS adopted by the Courts is not welfarist; it is that of the impact of
the investigated conduct on rivals (or, the impact on the “competitive
process”, or impact on “consumer choice”). A number of articles and
recent decisions confirm this (see Korah 2010; Blair, Sokol 2012; Gifford,
Kurdle 2015; Jones, Kovacic 2017; Sokol 2017). The recent Intel (2014)
decision provides a very explicit confirmation of this (see Katsoulacos
2019a). In this, the General Court (GC) explicitly rejected the idea that
the criterion of “non-disadvantaging rivals” is not the main criterion
governing adjudication in the EU.

3.2. The SS in the US

In the US, prior to the late 1970s, there were many “goals”
including, importantly, that of protecting the competitive process. Since
the end of 1970s however, the US Courts have accepted the view that

7 Consequently, under the TEB, there is no investigation for the specific case
using analyses 4, 5 and 6.

8 Ordo-liberalism reflects a German idea that the market should have some order.
See also Coniglio (2017) and Korah (2010).

12
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antitrust law is a “consumer welfare prescription” (Jones, Kovacic 2017)
and therefore a showing of liability requires that consumer welfare be
reduced (e.g. because of an increase in price without any counteracting
benefits to consumers such as improved service quality). It is worth
noting that there have recently been quite a few voices that have argued
that this should be changed and that the emphasis should return to the
protection of the competitive process (see, for example, Werden, Froeb
2018; Wu 2018).

3.3. The SS in Other Countries

Welfarist SS are adopted in a number of other countries and in
recent years some have also been moving towards a total welfare SS (e.g.
Canada, Australia) where the liability criterion is that of total welfare,
rather than consumer welfare. This requires taking into account a wider
range of potential efficiencies under a FEB LS than in the case of the
consumer welfare SS.

Non-welfarist SS’s related to public interest concerns are popular
in developing countries and BRICS, but they are recently also becoming
more popular in advanced/mature jurisdictions (see, for example, Baker,
Salop 2016; Fox 2018).

4. OPTIMAL LEGAL STANDARDS: WHICH LS’s SHOULD BE
ADOPTED IF THE OBJECTIVE IS TO MAXIMIZE SOCIAL
WELFARE?

Recent literature on optimal legal standards (see Katoulacos, Ulph
2009; Katoulacos, Ulph 2015; Katoulacos, Ulph 2016) assumes a welfarist
SS, and adopts a welfare maximization approach (which generalizes
the traditional decision-theoretic approach) taking into account both
decision errors and deterrence effects (and legal uncertainty). The main
result emerging from this literature is the following: shifting from Per
Se to effects-based legal standards for presumptively illegal (resp. legal)
conducts will be optimal (and improve welfare by reducing decisions
errors and adverse deterrence effects) if:

— The presumption of illegality (resp. legality) is not too high;’

— The discriminatory quality of the economic models (in terms of
their ability to distinguish between harmful and benign cases) is
sufficiently high.

9 In other words, when the probability that the conduct satisfies (resp. does not
satisfy) the criterion adopted for violating the law, is not too high.

13
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The presumption of illegality is extremely high for certain (hard-
core) horizontal agreements (e.g. price fixing, market sharing, bid-rigging)
and this is the reason for the essentially universal unanimity of using a
Per Se Illegality LS for these conducts. It is important to understand that
for such conduct this (Per Se) LS is indeed the LS that maximizes social
welfare.

But what about other conduct types?

Developments in economic theory (specifically in industrial
organization) and evidence suggest that the two conditions mentioned
above hold for a large number of other conducts in abuse of dominance
and vertical constraints, and consequently, for these conducts, EB LS’s
seem appropriate (i.e. they are optimal, from the standpoint of social
welfare maximization). Furthermore, legal uncertainty issues may not
reverse this conclusion (Katsoulacos, Ulph 2015; Katsoulacos, Ulph
2016).

These developments in economic theory have been an important
factor responsible for a move towards more EB LS’s, for vertical restraints
and abuse of dominance practices, in the US in the last 25 years. As noted
in Gavil (2008), after the Sylvania decision “the Court systematically went
about the task of dismantling many of the per se rules it had created in the
prior fifty years, and increasingly turned to modern economic theory to
inform its interpretation and application of the Sherman Act.”

But this move has not been universal and it has not been followed
in the EU (including most of its member states) and many other countries.
We need to provide an explanation, as this observation suggests that the
LS’s adopted in practice in many countries will not maximize social
welfare. First, let we take a closer look at the LS’s actually adopted in
the EU and the US.

5. LEGAL STANDARDS IN US AND EU ENFORCEMENT

Below we discuss the LS’s adopted in the US and the EU for
the two main categories of conduct other than horizontal agreements
(which are universally treated as Per Se): vertical restraints and abuse of
dominance practices.

5.1. Vertical Restraints — US

The US makes a vertical restraint lawful if consumers benefit
(therefore the consumer welfare SS is used, as previously mentioned)
after investigating all the implications (on consumer welfare) of the
specific restraint (therefore, the rule of reason LS or FEB is used). For
example, resale price maintenance can raise prices to consumers but not

14
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be prohibited if the defendants can show there are non-price benefits
to consumers (such as retailers providing better service) which means
consumers are not harmed on net.

Even if exclusive dealing is shown to significantly foreclose rivals,
plaintiffs must go further and establish that it is detrimental to consumers,
such as higher prices or reduced product variety. With regards to customer
and territorial restraints, anticompetitive concerns are raised only if those
restraints impair inter-brand competition (as opposed to competition
among retailers of the same brand) and it is then shown that consumers
are worse off.

To conclude, in the US it is required that a vertical restraint is
shown to harm consumers regardless of how much it might foreclose the
market to competitors or raise prices to consumers.

5.2. Vertical Restraints — EU

Under EU law, Article 101(1), the European Commission (EC)
must establish that the vertical agreement has as its “object or effect, the
prevention, restriction or distortion of competition within the common
market.” If it establishes that claim, the defendants can turn to justifying
that it is procompetitive by drawing on Article 101(3), and showing
that there are efficiencies to offset the anticompetitive effects and that
consumers receive their “fair share” so as not to be harmed.

Despite its apparent similarity to the US approach, there is a
significant difference. As mentioned “This framework would approximate
the US rule of reason if the Commission’s burden... were to show likely
adverse effects on consumer welfare. This, however, does not appear to
be the case. The Commission’s burden does not require an analysis of
competitive effects of the sort undertaken in the US. Rather, EU case
law suggests that it is enough for the EC to show that the agreement
in question restricted the ‘economic freedom’ of either a party to the
agreement or a third party, without regard to a likely effect on prices,
output, or consumer welfare generally.” (Cooper et al. 2005) That is, the
SS concerns “impact on the competitive process”. In turn, depending
on the type of the restraint, the LS is either a MPS Illegality or a TEB
Illegality LS. As we indicate below, the non-welfarist SS adopted in the
EU can be considered an important factor responsible for this.

5.3. Abuse of Dominance (AoD) Practices — US

With regard to legal standards in assessing AoD cases, since the
end of the 1970s there have been two competing schools in the US: the
Chicago School, arguing for MPS (or TEB) legality, and the Post-Chicago
School, arguing for FEB or Rule of Reason (see, for example, Evans,

15
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Padilla 2005). Especially, perhaps, in the hi-tech/innovation intensive
markets, the MPS legality prescription has been winning, despite the
growing voices that things should change.

5.4. AoD Practices — EU

As noted in Geradin, Petit (2010), under a presumption of illegality,
the assessment of AoD cases in the EU has relied on “old, formalistic
legal appraisal standards, and (has shown) a reluctance to endorse a
modern economic approach.” In another review, Neven (2006) reached
the same conclusions. In Ibanez (2016), the extensive review of the
European Courts’ choice of legal standard in AoD cases shows that, for a
large number of practices associated with such cases, the standard is one
of Modified Per Se Illegality while for the rest the legal standard is the
so-called truncated effect-based LS (which certainly falls short of the full
effects-based). However, a more recent detailed empirical analysis of all
the EC antitrust decisions, looking at the LSs implicit in the economic
analysis utilized by the EC CA (DGCOMP), shows that while these are
findings are confirmed on average for a period of over 20 years (from
1992 — 2016), there is a systematic move towards full effects-based in
AoD cases in recent years.

A summary:

Table 2. SS’s and LS’s in EU vs. US for Vertical Restraints
and AoD practices

Substantive Stan- | Presumption and Appro- Legal Standard
dard ach to Decision Errors

EU | Non-disadvantaging | Illegality (i.e. conduct MPS
rivals assumed to have exclu- Illegality or TEB
sionary or market po-

y llegality
wer raising effects, on

average).
Emphasis on false acqu-
ittals.

US Consumer Welfare Legality (i.e. conduct MPS
assumed to increase Legality, or TEB
consumer welfare, on Legality’ (especia-
average). Ily in the hi-tech
Emphasis on false con- | cases)
victions.
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6. EXPLAINING DIFFERENT PRESUMPTIONS AND TYPES OF
LEGAL STANDARDS IN THE EU AND THE US

6.1. Explaining Different Presumptions in the EU and the US

AoD practices, conducted by firms with a dominant position,
is considered presumptively illegal in EU, while they are considered
presumptively legal in the US. Both positions can be correct, if we take
into account the differences in SS in the two jurisdictions. Conduct that
is considered on average to have exclusionary effects (and as such is
considered presumptively illegal under the EU SS) can simultaneously be
considered, on average, not to reduce consumer welfare (and as such is
considered presumptively legal under the US SS).

6.2. Explaining Different Legal Standards

While normative economic theory examines the choice of legal
standards to maximize social welfare, empirical observations are not
always consistent with this theory’s predictions, as discussed above.
According to the recently developed positive theory of the choice of LS’s
(see Katsoulacos, 2019b), these are adopted by the CA in anticipation of
the standards that are adopted by the appeal courts, taking into account
reputation-related and cost concerns of the CA. Thus, in this approach,
one needs to examine the factors that influence the courts’ choice of LS’s,
an important one being the courts’ SS. Recent analysis of the relationship
between legal and substantive standards shows the important influence
of the latter on the choice of the former. Specifically, it is explained why
the adoption of non-welfarist substantive standards makes more likely the
adoption of Per Se LS’s for presumptively illegal conducts (Katsoulacos
2019a).

6.3. The Relation Between SS’s and LS’s

Two recent articles (Katsoulacos 2019a, and Katsoulacos 2019b)
examine the relation between SS’s and LS’s—specifically how the former
influences the choice of the latter. The analysis is used to shed light on
the question of the factors that determine the differences in the choice
of LS’s in different jurisdictions. It is shown that a very important factor
behind these differences can be the fact that, in different countries, the
courts do not adopt the same SS’s. Indeed, it is argued that this may be
one of the main factors behind the most significant remaining divergence
in antitrust enforcement in the EU and North America, which is that the
former continues to use Per Se or “object-based” LS’s to a much greater
extent.
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As noted above, in the EU, under the influence of a strong Ordo-
Liberal tradition, the SS is not welfarist; it is related to the impact of
the investigated conduct on rivals (or, impact on the “competitive
process”). Generally, when a court would consider it best to use a non-
welfarist SS such as that of not-distorting the competitive process or
not-disadvantaging rivals), it would be more likely to consider conducts
as presumptively illegal rather than presumptively legal. Also, for the
former, the use of this non-welfarist SS will lower the LS adopted by the
court closer to Per Se, by increasing the strength of the presumption of
illegality, since the probability that a conduct is exclusionary (i.e. that it
violates the liability criterion of exclusion) is higher than the probability
that it is consumer-welfare reducing (i.e. that it violates the liability
criterion of consumer harm). Anticipating this, a utility-maximizing CA
(motivated by reputation and cost concerns) will adopt (at best) the same
(low) LS, or an even lower LS than the court (Katsoulacos, 2019b). As a
consequence, this will significantly reduce the extent to which economic
analysis will be relied upon in determining liability in any specific case.

More specifically, Katsoulacos (2019a) illustrates that welfarist
SS’s should not be confused with EB (rule-of-reason) LS’s, as is
commonly done in literature. We can have EB LS’s without welfarist
SS’s and we can have Per Se LS’s with welfarist SS’s. A characteristic
example of the misunderstandings is the exchange in Wils (2014) and
Rey, Venit (2015), concerning the EC’s Intel case. The latter criticizes the
EC and GC “for not using (full) effects-based” (meaning FEB under an
welfarist SS), while the former commends the EC and GC “for using the
(appropriate) effects-based” (associated with a non-disadvantaging rivals
SS): Wils (2014) was right, in the sense that given the non-welfarist SS
adopted by the GC, it did not even make sense to use a full effects-based
LS (see also Peepercorn 2015).

In the case of Intel, if under an welfarist SS the socially-optimal
LS is FEB, with a disadvantaging-rivals SS (as the one applied by EU
Courts), the LS adopted is likely to be even lower than TEB, i.e. it is
likely to be the MPS LS — which is in fact the LS adopted by the GC.
The GC’s LS choice is completely rational given its objective (which
is essentially to protect rival firms). In summary, given the SS of EU
courts, it is natural to find that conduct by dominant firms is considered
presumptively illegal and is often assessed using the MPS Illegality LS.
If the courts were to switch to welfarist objectives, in AoD cases the LS’s
are likely to move closer to FEB.

6.4. Explaining Avoidance of FEB in AoD Cases in Both Jurisdictions

It is important to observe that in a number of recent hi-tech AoD
cases (such as those involving Google and Intel) both the EU' and the

19 The EU Courts and the EC’s Legal Service.
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US jurisdictions avoided the adoption of FEB LS’s. To explain this
we start by noting that the discriminatory quality of economic models
and economic evidence in AoD cases is lower than that of mergers and
vertical restraints. This fact makes such modeling and related evidence
much more likely to be rejected (and decisions reversed or annulled).
This constitutes a very serious disincentive for the use of FEB by the CA
in AoD cases. Agencies (and in the case of the EC, more specifically,
the EC’c Legal Service) are making decisions by anticipating the courts’
choices and minimizing the risk of annulment (thus avoiding adverse
reputation effects). The intensive use of economic modeling and evidence
entailed by using FEB can increase the disputability of decisions and
consequently it is expected, ceteris paribus, to increase the rate of
annulment by appeal courts.

There is some evidence of this last effect. Neven (2006) looks at
all the appeals against EC decisions during the 1994-2006 period, and
computes the proportion of cases in which the EC prevailed (so decisions
were not annulled). He determines a 98% success rate of Art. 82 (now
Art. 102) AoD decisions that “have remained focused on form”, which “is
striking”. The proportion of mergers and Art. 81 (now Art. 101) cases that
focus on the effects is much lower — 75%. Neven considers this “probably
the most important insight of (his) findings”. The evidence presented by
Neven is not however confirmed when a much larger/updated dataset
(that considers EC decisions until 2016) is examined in order to identify
whether moving closer to FEB in antitrust decisions by the EC’s CA
(DGCOMP) increases the rate of annulment (Katsoulacos, Makri, 2020) .

Thus we have:

— In the EU, for infringement, the courts need a showing of only
exclusionary potential, with conduct considered presumptively
illegal. Given this, it is natural for the EC to adopt MPS (or
TEB) Illegality LS’s.

— In the US, for infringement the courts require a showing of redu-
ction in consumer welfare, with conduct considered presumpti-
vely legal. Given this, agencies attempting to show infringement
through a FEB LS would be too risky (and more costly), so they
adopt MPS (or TEB) Legality.

The US Google case perhaps best illustrates the situation in the US.
Concluding its 2013 investigation the FTC noted that “the law protects
competition, not competitors” and that there was not enough factual
evidence of alleged “search bias” to support a complaint. Interpreting the
outcome, Kovacic (2018) states that “Supreme Court rulings have given
dominant firms more freedom [than in the EU] to control pricing, product
development and marketing” noting that “I believe that the crucial factor
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that led the FTC to back down was its perception that Google ultimately
would prevail in the Courts. If the US doctrine resembled the EU antitrust
doctrine regarding dominant firms, there is a strong chance that the FTC
would have brought its own case.”

6.5. Will the ECJ Intel Decision Change the Situation in the EU?

The European Court of Justice (ECJ) decision'! on Intel represents a
move in the right direction for the EU. The ECJ decision does ask the GC
to move away from MPS lllegality, towards more effects— based illegality,
whereby it must be established that rivals are indeed disadvantaged, by
undertaking an As Efficient Competitor investigation for the specific case
(and not only relying on inference). But this is certainly not a request
for FEB, which takes seriously into account efficiencies and undertakes
a balancing test, given that the ECJ, as the GC, also adopts the “non-
disadvantaging rivals” SS under which there is no scope for a FEB LS.

6.6. The Importance of Innovation in the Choice of SS and LS

It has recently been stressed by many authors that enforcement
in innovation-intensive markets must be re-calibrated to preserve the
incentive to innovate (by placing more weight on dynamic competition
over static competition). This is right. It has also been suggested by
some authors that the situation could be improved by abandoning the
consumer welfare SS and switching to a “protection of the competitive
process” SS. For example, Wu (2018) states that “this small change...
would make antitrust far more attentive to dynamic harms.” The
suggested switch in the SS, could shift the presumption from legality to
illegality or, if the presumption is one of illegality, it will increase the
strength of the presumption of illegality. In either case, the impact will
be to make it even more likely to adopt MPS or TEB Illegality LS’s,
rather than FEB LS’s. From a welfare-maximization (or decision-error
minimization) perspective, this suggestion would be sensible if one
accepts that exclusionary conduct against new highly-innovative firms
is highly likely to be harmful to welfare in the long run. In this case, a
showing of exclusionary effects can be presumed to be welfare-reducing
with a high probability, i.e. the strength of the presumption of illegality
of exclusionary conduct is very high (and hence a TEB Illegality LS is
indeed justified).

11" Judgment in Case C-4 13/14 P Intel v. Commission (Sept. 2017).
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7. CONCLUDING REMARKS

While economics literature, under the assumption of a welfarist SS,
suggests that EB LS’s should be very widely adopted in competition law
enforcement, for conducts other than hard-core horizontal agreements, in
practice this is not observed in the assessment of many business conducts.
Among the more mature jurisdictions, this is particularly pronounced in
the EU (though FEB is also avoided in the US in recent hi-tech AoD
cases). The non-welfarist SS’s and illegality presumptions that the
EU Courts have been adopting are likely to be mainly responsible for
the differences in the LS’s adopted (especially in relation to abuse of
dominance cases) in the EU (MPS or TEB Illegality) relative to North
America (MPS or TEB Legality).

In summary, the European courts adopt non-welfarist SS’s and
this influences their presumptions and choice of LS’s: the former are
presumptions of illegality and the latter are Modified Per Se (or TEB)
Illegality LS’s. The EC, in turn, chooses Modified Per Se (or TEB)
Illegality standards, anticipating the choice of the courts. Clearly, it does
not make sense to criticize the EC for acting in anticipation of the courts’
choices. It also does not make sense to criticize the courts for a LS choice
that is rational, given their SS. But it may indeed make sense to criticize
the EU courts for using the wrong (non-welfarist) SS’s.
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The aim of this article is to provide a short overview and analysis of some
competition authorities’ responses to the COVID-19 emergency, by evaluating the
state of play and, where relevant, making proposals for how competition law and its
enforcement might develop worldwide. The article contributes to the existing interna-
tional debate about the consequences of the current COVID-19 crisis on competition
law. The analysis is limited to restrictive agreements, abuse of dominance and merger
control.

The undertakings must primarily be aware of that current crisis is not an
excuse to breach competition laws and that competition laws continue to apply,
with no general crisis exemption, nor during the COVID-19 crisis. The competition
authorities are accommodating their practice in addressing restrictive agreements
(cooperation between competitors in times of economic crisis), abuse of dominance
(measures to protect against exploitative pricing), and merger control (procedural
and substantive aspects of control).
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1. INTRODUCTION

Coronavirus disease (COVID-19), which appeared in December
2019, has spread rapidly across the globe, bringing considerable human
casualties and major economic disruption. On 11 March 2020, the World
Health Organization (WHO) pronounced global outbreak of the disease,
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declaring COVID-19 a pandemic, which was previously announced as
a public health emergency of international concern.! According to the
WHO, as of 30 April 2020, the novel disease had caused 3,090,445
confirmed human infections, with 217,769 deaths, in 213 countries,
areas or territories with confirmed cases, with a fast-rising share of these
worldwide (WHO 2020a). The COVID-19 pandemic has become the
most challenging health emergency of our time, causing at the same time
devastating implications in economic, political, social and psychological
spheres of lives.

Apart from being a global health concern, COVID-19 is having
major consequences on the world economy. According to the Organisation
for Economic Co-operation and Development (OECD), when assessing
the economic impact of the COVID-19 pandemic, it is the third and
greatest economic, financial and social shock of the 21st century, after
9/11 and the global financial crisis of 2008, which brought a halt in
production in affected countries, hitting supply chains across the world,
a steep drop in consumption together with a collapse in confidence and
a sharp decline in services that reflects the consequences of lockdowns
and social distancing, especially in urban settings (OECD 2020a, 3).
Experts predict that if economic activity uninterruptedly freezes up due
to restrictions, quarantine, and people staying at home, the consequences
will be much more negative for economic growth, including turbulence in
financial markets where the global spread of COVID-19 has heightened
market risk aversion in ways not seen since the global financial crisis
(OECD 20200, 1).

According to the preliminary projections of the International
Monetary Fund (IMF), it is very likely that in 2020 the global economy
will experience its worst recession since the Great Depression, surpassing
that seen during the 2008-09 global financial crisis. The COVID-19
crisis (also being called ‘the Great Lockdown’) is projected to shrink
global growth dramatically (IMF 2020a, v). For example, as a result of
the pandemic, global growth is projected at —3.0 per cent in 2020, an
outcome far worse than during the previous global financial crisis, while
growth in the European Union (EU) is projected at —7.1 per cent (IMF
2020a, 7).2 However, it is disclaimed that there is extreme uncertainty
surrounding the global growth forecast because the economic fallout

' Pneumonia of unknown cause detected in Wuhan (China) was first reported
to the WHO Country Office in China on 31 December 2019. The Chinese authorities
identified a new type of coronavirus, which was isolated on 7 January 2020. Previously
known as “2019 novel coronavirus”, it was officially named on 11 February 2020 by the
WHO, as severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2), responsible
for coronavirus disease (COVID-19).

2 The United Kingdom is excluded from the EU group, which comprises 27

countries.
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depends on uncertain factors that interact in ways that are difficult to
predict. These include, for example, the pathway of the pandemic, the
progress in finding a vaccine and therapies, the intensity and efficacy
of containment efforts, the extent of supply disruptions and productivity
losses, the repercussions of the dramatic tightening in global financial
market conditions, shifts in spending patterns, behavioural changes (such
as people avoiding shopping malls and public transportation), confidence
effects, and volatile commodity prices (IMF 2020a, 4).

The COVID-19 pandemic is hitting businesses and public
authorities hard, including competition authorities. Application of the
competition rules in the context of the health crisis, as well as economic
crisis and declining markets, represents an additional challenge for the
competition authorities. There is a need to maintain the level playing
field as one of the tools to pave the way to economic recovery and, at
the same time, to respond to rapidly evolving problems, while upholding
the basic objectives of competition law, which also remain relevant in a
period when undertakings and economies as a whole suffer from crisis
conditions.

The fear of competition authorities is that undertakings may use
such an unprecedented situation to violate competition law and exploit
vulnerable consumers, through excessive pricing, improper collusion
between competitors, exchanging commercially sensitive information,
minimum resale price maintenance or other anticompetitive conducts.
There is increasing pressure on competition authorities to keep markets
functioning by allowing a degree of collaboration between undertakings,
while aspiring to ensure that they do not exploit the COVID-19 pandemic
to justify anticompetitive behaviours to the detriment of the consumers.

The aim of this paper is to provide a short overview and analysis
of the responses of selected competition authorities to the COVID-19
emergency, by evaluating the state of play and, where relevant, making
proposals for how competition law and its enforcement might be
developed worldwide. The paper contributes to the existing international
debate about the consequences of the current COVID-19 emergency on
competition law. The analysis is limited to the traditional ‘three pillars’ of
competition law (restrictive agreements, abuse of dominance and merger
control), but does not encompass competition advocacy or state aid. The
enforcement of competition law is a ‘traditional’ tool for promotion of a
competitive market and thereby protection of competition and consumer
welfare, even though it is not the only way and not always the most
effective tool to encourage greater competition. This is the primary duty
of the competition authorities during the COVID-19. The article does not
consider advocacy activities, since simple enforcement of competition
law it the only requirement.
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2. CONTINUOUS APPLICATION OF COMPETITION LAW WITH
NO GENERAL CRISIS EXEMPTION

The question arises as to whether competition policy and its
requirements should possibly be relaxed since the COVID-19 crisis may
place a large number of undertakings in financial distress, them being
unable to avoid the legal risk of competition law infringement during
times of economic volatility. Such a risk may be an efficient way to
respond to some of those difficulties, but undertakings must be aware of
the competition law criteria for such behaviour.

From the standpoint of competition authorities, it is indisputable
that there are no general exemptions to competition rules, even in
times of crises. Competition authorities apply competition rules strictly,
independently of short or long-term fluctuations in market conditions:
there is no automatic ‘public interest’, ‘emergency’ or ‘crisis’ exemption
to competition law. In response to the COVID-19 crisis, competition
authorities announced that competition would still apply to undertakings
during COVID-19 outbreak, regardless of numerous calls for the
‘suspension’ of competition law during the pandemic.

The message of the competition authorities is clear and unambiguous:
undertakings must take care to avoid anticompetitive conduct as they
manage this pressing global health threat; they are still forbidden from
restricting competition by agreement or other forms of coordinated
behaviour, as well as by abuse of dominance or anticompetitive mergers.
These efforts of the competition authorities are moreover confirmed by
warnings that they will be increasingly vigilant against possible harmful
undertakings’ anticompetitive practices during the COVID-19 crisis.
These authorities also publicly stressed that they would not hesitate to
enforce their laws aggressively and would not allow anticompetitive
practices to be justified on the basis of economic downturn.?

In the short term, it is expected that competition authorities
accommodate the needs that arise from the COVID-19 crisis, in that they
will choose to enforce competition law more selectively. Their activities
should serve as a tool to both facilitate the healthcare response to the
pandemic and protect consumers from exploitation, in order to preserve
public health and accelerate economic recovery. In this context, it is
extremely important to ensure that essential public health products and

3 For example in Brazil, Bulgaria, Canada, the Czech Republic, the EU, France,
Hungary, Greece, Ireland, Israel, Italy, Latvia, Luxembourg, Mexico, Poland, Portugal,
the Republic of South Africa, Romania, Spain, Turkey, the United Kingdom, the USA,
as well as the European Competition Network (ECN), the International Competition
Network (ICN), the OECD and the United Nations Conference on Trade and Development
(UNCTAD).
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services (like medical supplies and equipment) remain available on the
market at competitive prices and their supply will not be impeded. This
also applies to the pharmaceutical, food and commerce markets.

Consequently, the competition authorities have enhanced
monitoring and prioritised competition law enforcement against practices
that exploit the current COVID-19 situation to the detriment of consumers
and breach competition law.* They considered that was more important
than ever that competition, businesses and consumers receive protection
under competition law. Therefore, they announced that they would be
closely monitoring the prices of certain types of goods, particularly on
online sales and delivery platforms (courier/transport services), especially
those in high demand due to COVID-19.° Furthermore, for instance,
the US Federal Trade Commission and Justice Department announced
an expedited COVID-19 antitrust procedure. In such circumstances,
competition law should ensure that national and global support measures
are effective in combating COVID-19 and help affected undertakings
deal with this unprecedented crisis, but keeping in mind the importance
of meeting competition policy objectives.

In order to achieve these goals, several competition authorities have
established dedicated COVID-19 task forces to address specific issues
and challenges affecting competition due to the COVID-19 pandemic,
with a priority of monitoring market developments and prices of food and
hygiene products, to maintain a sound competitive market structure, as
well as to provide information about the application of competition rules,
the investigations carried out during the current emergency and procedural
matters (e.g. Greece, Poland, the UK, the USA). Moreover, some authorities
have launched dedicated websites to provide guidance to undertakings on
the compatibility with competition law of concrete conducts, in a way that
it serves as information hub where such information may be found (e.g.
Australia, the EU, Ireland, the UK, the USA). These websites are updated
on a regular basis. Furthermore, competition authorities have also set up
mailboxes where undertakings may seek informal guidance on specific
issues and their rights and obligations in relation to the COVID-19 crisis.

For example in Brazil, Bulgaria, Denmark, the Czech Republic, the EU, France,
Greece, Israel, the Republic of South Africa, Romania, Spain, the United Kingdom, the
USA, Turkey.

> These products are considered COVID-19 relevant products, e.g. relevant

medicinal products (including vaccines) and treatments, their intermediates, active
pharmaceutical ingredients and raw materials; medical devices, hospital and medical
equipment (including ventilators, protective clothing and equipment as well as diagnostic
tools) and necessary raw materials; disinfectants and their intermediary products and
raw chemical materials necessary for their production (see Communication from the
Commission: Temporary Framework for State aid measures to support the economy in
the current COVID-19 outbreak).
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For example, the European Commission has pointed out that its dedicated
mailbox should be used to seek informal guidance on specific initiatives,
whilst the Spanish authority uses an established dedicated mailbox as an
online whistleblowing hotline for reporting anticompetitive practices or
complaints related exclusively to competition rules in the context of the
current pandemic.

Since the global outbreak of COVID-19, several competition
authorities have already initiated or closed investigations into potential
infringements of competition laws in the context of the crisis. The Italian
competition authority has opened two separate abuse of dominance
investigations against the Amazon and eBay platforms with regard to the
unjustified and significant price increases of hand sanitizing/disinfectant
products, respirators and other health and hygiene products, during the
health crisis.®

The Greek competition authority has also launched an investigation
into significant increases in the retail prices and output restrictions on
healthcare materials and other products. It sent requests for information
to a large number of undertakings active in the production, import
and marketing of healthcare products, in particular surgical masks and
disposable gloves, as well as other products such as antiseptic wipes and
antiseptic solutions.”

At the same time, the Polish Competition Authority initiated
proceedings on the conduct of wholesalers supplying personal protective
equipment to hospitals, to examine whether the wholesalers terminated
contracts with hospitals in order to obtain significantly higher prices for
health products and violate competition law, including through abuse of a
dominant position and price fixing.®

Due to an unprecedented number of complaints received by
the competition authority, in the Republic of South Africa numerous
undertakings are under preliminary investigation, examining whether
retailers and suppliers could be charged for excessive prices of products
related to COVID-19 essentials (hand sanitizers and face masks, as well

as toilet paper, flu medication and other products).” The competition
© See press releases hitps://en.agem.it/en/media/press-releases/2020/3/ICA-

Coronavirus-the-Authority-begins-investigating-Amazon-and-eBay-for-misleading-

claims-and-excessive-price-increases, from 12 March 2020 (last visited 30 April 2020).

7 See press release hitps://www.epant.gr/en/enimerosi/press-releases/item/840-

press-release-investigation-in-healthcare-materials.html, from 21 March 2020 (last visited
30 April 2020).

8 See press release https://www.uokik.gov.pl/news.php?news_id=16277&news._
page=1, from 4 March 2020 (last visited 30 April 2020).

Seepressrelease http.//www.compcom.co.za/wp-content/uploads/2020/03/CCSA-
COVID-19-statement-31-March-2020-Final-1.pdf, from 31 March 2020 (last visited 30
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authority has further stated it had referred its first COVID-19 price
gouging case to the Competition Tribunal.!®

The Spanish competition authority has announced that, as a result
of numerous received complaints of anticompetitive conduct related
to COVID-19, it has opened investigations into the financial services,
funeral services and health product manufacturing markets. In the case
of the financial services sector, the authority is investigating whether
the requests for additional guarantees when granting state-guaranteed
loans and other financial aid, relate to the COVID-19 health crisis,
could amount to anticompetitive conduct. Furthermore, the authority is
investigating whether the prices charged by numerous funeral service
companies during the health crisis could be due to anticompetitive
agreements between competitors or due to aggressive unfair practices
that are objectively contrary to the requirements of good faith. In the case
of the health products sector (such as sanitising gels and raw materials
used in their manufacture (ethanol)), the authority is closely monitoring
pricing and market shortages with the aim of identifying anticompetitive
practices due to potential price increases.!!

The French authority had also to intervene in this sector, but it
closed an initial investigation into exclusive import practices in the
medical equipment sector intended for hospitals in overseas territories
(French Guiana and the French West Indies). The authority opened
an initial investigation into exclusive import practices likely to be
implemented by an undertaking supplying hospitals with respiratory
systems and products intended for patients suffering from respiratory
disorders. It notes the decision of the accused undertaking to clarify the
conditions for the distribution of its products in these overseas territories
in order to strengthen competition and ultimately decided to close the
investigation.'?

2.1. Working Policies of the Competition Authorities

Competition authorities have recognised the COVID-19 pandemic
as a health hazard that impacts their continuing enforcement missions,
their work and the need to maintain the health and safety of their

April 2020).

10 See press release  http://www.compcom.co.za/wp-content/uploads/2020/04/
Media-Statement-COMMISSION-CRACKS-DOWN-ON-EXCESSIVE-PRICING .pdf, from
15 April 2020 (last visited 30 April 2020).

11 See press release hitps://www.cnme.es/balance-buzon-covid-7-abril-20200407,
from 7 April 2020 (last visited 30 April 2020).

12 See press release hitps://www.autoritedelaconcurrence.fi/en/press-release/
respiratory-assistance-equipment-french-guiana-and-french-west-indies-investigation,
from 6 April 2020 (last visited 30 April 2020).
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employees. As these expedited responses to the health crisis and the
sanitary containment measures being adopted across the world, including
constraints on physical distancing and travelling, competition authorities
adapted competition procedures and deadlines for the extraordinary
circumstances. This was their way of preventing the spread of COVID-19
in their workplace practices.

As priority measures, a vast majority of the authorities is currently
working remotely and/or with reduced capacities, by encouraging their
staff to work from home, which has procedural consequences, including
on in-depth investigations, dawn raids and leniency applications. Some
authorities are under lockdown and most competition authorities have
closed their offices to the public, cancelling and suspending meetings
and hearings. They have also had to adapt deadlines and procedures, by
interrupting, suspending or postponing the term of the delays, formally
or informally, as well as switch to teleworking and reducing their
opening hours. Furthermore, the competition authorities are trying to stay
operational, and depending on the technical possibilities, are accepting
merger filings and submissions electronically or by email.

3. LESSONS FROM PAST ECONOMIC CRISES

During the COVID-19 crisis, competition agencies inevitably
face enormous challenges. Previous crises have shown that competition
agencies had paid special attention to these issues, in order to maintain the
basic principles of competition. This is why many are wondering whether
there are lessons from past economic crises, what are the differences and
similarities between them, and what were the effects of these crises on
competition law enforcement.

There are many examples of competition authorities worldwide
being tempted to reduce competition law enforcement and change the
rules and their ultimate goals during crises, e.g. Chinese and Taipei up to
and including the East Asian Financial Crisis, Indonesia during the East
Asian Financial Crisis, Japan in the post-war era, the Republic of Korea
in the 1970s and 1980s, the USA during the Great Depression and the
aftermath of hurricanes Katrina and Rita in 2015, as well as the global
economic downturn that lasted from 2007 until at least 2009 (see OECD
2011a, 23-38). There is a long history of accommodation and practical
thinking about competition law when crises demanded it, while the
most representative examples are the crises in the USA during the Great
Depression and the global financial and economic crisis in 2008.

At the time of the Great Depression, the USA adopted an approach
to antitrust law that effectively suspended the law and legalized cartels

32



Ivana Raki¢ (str. 25-61)

covering a wide swath of US industry, instead of reinvigorating antitrust
enforcement. The US Supreme Court declined to treat horizontal
price fixing as illegal per se, which was considered to have serious
anticompetitive effects on the economy in the medium and long term. It is
believed that such governmental efforts and the emerged cartels delayed
economic recovery during the Great Depression, which is the lesson the
USA did not forget (see OECD 2011a, 215-217; Shapiro 2009, 6-12).
It is stressed that the prosecution of illegal cartels and other antitrust
violations is just as necessary during times of economic difficulty as
during times of economic prosperity (OECD 2011a, 218).

Consequently, during the 2008 global financial crisis, governments
worldwide took the opposite approach. Being aware of that reducing
competition law enforcement during economic crisis does not promote
economic recovery, the competition authorities emphasized that they
would not ignore breaching of competition law (OECD 2011a, 44-47,
217). Although during economic crises it is sometimes suggested that
lighter enforcement of competition laws would be appropriate, lessons
from the past show that relaxing competition policy during such crises
would be counterproductive. Therefore, the competition authorities
succeeded in avoiding strong political pressure to suspend the importance
of competition policy. In the USA it is stressed that competition law does
not change in content or enforcement and the same basic principles of
antitrust economics that apply during economic expansion also apply
during recession (Shapiro 2009, 12—13). Hence, in the medium and long
term, there is no convincing reason to do anything other than maintaining
present objectives and standards of competition law enforcement because
the opposite would endanger future national and global market economies.

While there is no theoretical or empirical basis for changing the
basic principles and objectives of competition law during economic
crises (Shapiro 2009, 12), competition enforcement still should not
be implemented without taking into account specific circumstances
of the crisis. The competition authorities should be aware of the real
conditions in the market and carry out a case-by-case analysis, taking into
consideration the context and effects of the actual crisis. This means that
in the short term, the authorities could relax standards of competition law
enforcement, not only with respect to procedural merger control, but also
for general antitrust work. Therefore, transitory economy distress could
have an immediate impact on competition law enforcement, but should
not cause a long-term decline in economic activities because history
teaches us that reducing competition law enforcement during economic
crises does not promote economic recovery (Shapiro 2009, 23). Past
experience demonstrates that recoveries from financial and economic
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crises were delayed when competition enforcement was relaxed (OECD
2011b, 51-52).12

Competition laws are sufficiently flexible to accommodate beneficial
cooperation and collaborations between competitors during crises, but
not in a way that would support price fixing or abuse of dominance, at
the same time. It is by no means clear that vigorous competition law
enforcement should be implemented.

Changing competition authority priorities should focus on
strengthening advocacy and paying greater attention to restrictive
agreements and abuse of dominance proceedings. These are essential for
safeguarding the general public interest and ensuring proper functioning
of the markets in the short run. Competition authorities will need to adjust
competition law enforcement to the new crisis environment without
changing their standards, but they should be also prepared for a new wave
of mergers. As we have seen in the 2008 downturn, COVID-19 crisis will
lead to an increase in the number of mergers and the number of failing
firm defences advanced (OECD 2011b, 52-54).

Considering these lessons from past economic crises, authorities
across the globe announced temporary and conditional, but cautious
relaxation of competition law enforcement in response to competition
challenges caused by the COVID-19 outbreak. It is stressed that current
crisis may affect the way the competition law is applied which is why
competition authorities introduced flexibility in its enforcement. The
competition authorities are adapting their practice of addressing restrictive
agreements (collaboration between competitors in times of economic
difficulties), abuse of dominance (measures to protect against exploitative
pricing) and merger control (procedural aspects of control, protective
changes of some national merger rules, etc.), which is examined in detail
below.

In theory, the view that competition policy should be temporary
softened in extreme crises is not completely unfounded. It would be
imprudent not to allow such adjustment to reflect economic reality (OECD
2011b, 17; Shapiro 2009, 12). During the crisis, governments worldwide
are counting on undertakings to play a critical role in getting through
these extraordinary times which will lead them to look for solutions for
dealing with this crisis. Undertakings are called on to coordinate their
activities in various ways, to assist in responding to the COVID-19
crisis. However, competition law will not be at the top of undertakings’
agendas currently, which means that the responses of the competition
authorities should provide undertakings with optimal and legal solutions

13 For more information about competition policy and economic crises, see
Fingleton 2009; Vickers 2008; Lowe 2009; Lyons 2009; OECD 2009a; Amelio, Siotis
20009.
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for managing anticompetitive risk, ensuring they can respond quickly and
in the best interests of the consumers and the community.

In order to explain the responses of the competition authorities
and to stress the importance of the role of competition policy during
the current crisis, it is important to thoroughly understand its causes by
comparing it to the 2008 economic downturn. The competition authorities
should base their activities on the lessons from the previous experiences,
but the COVID-19 crisis has already shown a distinctive facet that must
be taken into account.

The competition challenges encountered in previous crises are re-
emerging, but this crisis brings new one because the current situation
is very different. The global economic crisis was caused by financial
reasons in nature and with confidence-related effects, while the root of
the COVID-19 crises is medical in nature but economic activity is being
shut down. During the economic crisis, governmental support was limited
to banks, with the aim of preventing the collapse of the financial services
sector, while currently the shock of entire countries being locked down
is affecting entire economies through different channels, spreading across
many sectors. Now there is a supply shock resulting from the disruption
of supply chains, there is a demand shock caused by lower consumer
demand and there is the negative effect of uncertainty on investment
plans and the impact of liquidity constraints on undertakings (Temporary
Framework for State aid measures to support the economy in the current
COVID-19 outbreak). Unlike during the 2008 crisis, current mobility
restrictions limit some of the automatic stabilisers/offsetting actions
(informal work, share economy) and impose additional costs; there are
particular issues with medical equipment and biosecurity of food; the
crisis is more services-driven, given the limitations on physical contact
and widespread closure of key service sectors (tourism, travel and
entertainment); this crisis is having a disproportionate impact on micro,
small and medium enterprises; there are greater disruptions to production,
leading to pressure on supply chains (OECD 2020c¢, 7).

A further extraordinary issue is the uncertainty surrounding
COVID-19, including in terms of the scale and pace of infection; how long
and widespread shutdown measures will prove necessary; and the risk of
“second wave” infections as the virus moves around the globe (OECD
2020c, 2). It seems that undertakings are facing particular challenges due
to the COVID-19 crisis and that, now more than ever, the competition
law enforcement must be flexible enough to account for changing market
conditions, even during times of uncertainty. The actions taken by the
competition authorities thus seem appropriate in the context of ensuring
the health, saving lives and economic security while they must continue
to carefully analyse the potential effects of undertakings’ conduct and
proposed mergers and stay focused on it.
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4. RESTRICTIVE AGREMEENTS AND ‘EMERGENCY
COOPERATION’

In response to the risk of COVID-19 infections, governments across
the globe have limited or cancelled all gatherings, events, educational and
commercial activities with the exception of essential activities such as
supermarkets, pharmacies, banks, the postal service, etc. Consequently,
individuals are increasingly sheltering at home and have stopped
buying, whether voluntary or as requested by the state. These measures
have led to many businesses temporarily being shut down, factories
suspending production, widespread restrictions on travel and mobility,
social distancing, financial market turmoil, an erosion of confidence and
heightened uncertainty.

Although undertakings are making considerable efforts to
ensure ‘business as usual’ during the COVID-19 crisis, the pandemic
is inevitably having a significant impact on their business activities, in
terms of struggling to cope with issues like distribution, sourcing inputs,
components and other resources. This extraordinary situation triggers
the need for undertakings to cooperate or collaborate with competitors
to overcome challenges due to COVID-19, in order to ensure the supply
and fair distribution of scarce products to all consumers (such as essential
utilities, foods and medical supplies). As a consequence, the undertakings
may be required to work with competitors and align commercial coping
strategies in order to mitigate losses. The economic crisis could invite
anticompetitive conduct that triggers competition authorities’ attention
because the competition rules prohibit undertakings from entering into
agreements that directly or indirectly have as their objective or effect the
restriction of competition.!* This means that such cooperation between
competitors could generally raise competition law concerns because
undertakings may try to collude and take advantage of the economic crisis
and gain substantial market power during such a period. The question
for the competition authorities is what is the right response to this
cooperation, which could be only a short-term problem, and whether they
should permit undertakings to cooperate in the public interest without
fear of breaching the competition rules concerning restrictive agreements.

Most notably, the majority of competition authorities have
announced that they are looking to ease up enforcement temporarily,
in order to allow or encourage such pro-competitive cooperation. It is
considered that in the current situation cooperation between competitors
can speed recovery and that the health crisis could be a legitimate reason

4 1t is suggested that during periods of recession, there is an increased tendency
for undertakings to enter into collusive agreements (Amelio, Siotis 2009, 6). For more
information about the impact of crises on the incentive to cartelise, see OECD 2011a,
21-24; Stephan 2009; OFT 2005.
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justifying potential problematic conduct. There is clear and obvious
reason to introduce certain relaxations into competition law enforcement
for the purpose of safeguarding public interests.

Across the globe there are indications that governments are
experiencing shortages of medicines used to treat patients with COVID-19
or other essential scarce products in short supply. Therefore, there is a clear
need to cooperate and keep trade flowing, both to ensure the supply of
essential products (to save both lives and livelihoods) and to send a signal
of confidence for the global economy. For example, pharmaceutical (or
generic drugmakers) and medical companies are encouraged to cooperate
in order to develop vaccines, therapies and testing of an effective
vaccine, as well as to supply hospital medicines for COVID-19 patients,
while hospitals and healthcare providers may need to work together
in providing immediate access to healthcare. Additionally, retailers,
restaurants, technology and telecommunication companies cooperate in
order to limit the economic and personal disruptions caused by the social
distancing measure, while other undertakings may need to temporarily
combine production or distribution of COVID-19 related supplies. Hence,
undertakings active in these markets play a crucial role in overcoming
the effects of the COVID-19 crisis because their joint activities may be a
necessary response to extraordinary market conditions.

In order to help undertakings to deal with the unprecedented
challenges and provide them guidance on the legality of the proposed
joint activities in response to the COVID-19 crisis, competition authorities
have relaxed enforcement of competition rules. The authorities have made
it clear that cooperation between competitors that allow undertakings to
continue their business during the COVID-19 crisis, can be considered
as market activity that actually aids competition in the long run. If
undertakings doubt the compatibility of such cooperation with competition
law, they can approach the authorities for formal or informal guidance.

The competition authorities have responded to concerns by
providing significant guidance about relaxed application of criteria for
restrictive agreements, regarding cooperation between competitors to
overcome the challenges raised by the COVID-19, including under
capacity, overcapacity and the scarcity of products.”> Some authorities
have introduced new criteria, by adopting new temporary rules related to
these conducts. Furthermore, in Iceland, Norway, Australia, South Africa,
the UK and the USA, following the COVID-19 epidemic, temporary
sector exemption from the competition rules has been granted. At the
same time, the authorities warned undertakings not to go beyond what is
necessary to curtail the emergency.

15 For example in Bulgaria, Canada, China, Denmark, Finland, Germany, Greece,
India, Luxembourg, Mexico, Netherlands, Romania, Spain.
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The Norwegian government has granted the transportation
sector a three month temporary exception from the prohibition against
anticompetitive agreements and practices prescribed in the Norwegian
Competition Act. This exception makes it possible, in particular, to maintain
the transportation of passenger and goods in Norway, in order to secure
the population access to necessary goods and services. Still, it is pointed
out that this exception does not go beyond what is strictly necessary and
that the competition authority must be notified if the exception is relied
on.'® In South Africa, block exemption for the healthcare sector has been
granted, in order to enable the private healthcare system to cooperate in
ensuring adequate capacity and stocks at healthcare facilities throughout
the country, in order to respond to the COVID-19 national disaster. This
will assist in ensuring that the private and public healthcare system can
provide the necessary care to citizens, without the fear of falling foul of
the Competition Act. However, these regulations are limited to ensuring
an adequate supply of healthcare to citizens and do not give the private
healthcare industry the right to cooperate on pricing to the public.!” These
new rules will remain in operation for the duration of the COVID-19
national disaster, or until they are legally withdrawn, whichever comes
earlier. In Australia, private health insurers have been granted conditional
interim authorisation to coordinate on providing financial relief to policy
holders during the COVID-19 pandemic, and broadening insurance
coverage to include COVID-19 treatment, tele-health and medical
treatment provided at home. The interim authorisation is conditional on
details of proposed measures being provided to the competition authority
in advance but may be revoked at any time. It also excludes agreements
to increase premiums, and specifies that any agreements reached must
terminate when authorisation ceases.!®* In Iceland, the competition
authority granted a number of temporary exemptions from competition
rules, such as in the travel and tourism sectors, pharmacy, financial and
health services, fuel market, transportation.'” In the USA, the competition
agencies list several types of collaborative activities designed to improve
the health and safety response to the COVID-19 outbreak that would
likely be consistent with antitrust laws. It is necessary that such joint

16 See press release  htips://konkurransetilsynet.no/transportation-sector-is-
granted-temporary-exception-from-the-competition-act/?lang=en, from 19 March 2020
(last visited 30 April 2020).

17 See press release http://www.compcom.co.za/wp-content/uploads/2020/03/CCSA
-COVID-19-statement-20-March-updated.pdf, from 20 March 2020 (last visited 30 April
2020).

18 See press release  hitps://www.acce.gov.au/media-release/private-health-

insurers-to-cooperate-on-covid- 19-coverage-and-deferral-of-premiums, from 8 April
2020 (last visited 30 April 2020).

19 See COVID-19: Application of competition rules and competition enforcement
in crisis, https://en.samkeppni.is/published-content/news/covid-19/, from 22 March 2020
(last visited 30 April 2020).
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efforts be limited in duration and necessary to assist patients, consumers,
and communities affected by COVID-19 and its aftermath, are a necessary
response to exigent circumstances that provide Americans with products
or services that might not be available otherwise, such as research and
development, sharing technical know-how, joint purchasing arrangements
among healthcare providers, etc. The competition agencies also confirm
that they will not challenge collaborative efforts by multiple medicinal
supplies distributors to expedite and increase manufacturing, sourcing,
and distribution of personal protective equipment and coronavirus-
treatment-related medication.?

The UK adopted a broad strategy to mitigate the supply chain issues
arising from the COVID-19 outbreak and to enable essential business
cooperation by relaxing competition rules. It is believed that competition
law enforcement could impede necessary cooperation between businesses
in dealing with the current crisis and ensuring security of supplies of
essential products and services, such as groceries. Firstly, the government
temporarily relaxed elements of competition law as part of a package
of measures to allow supermarkets to work together to feed the nation
(in order to allow retailers to share data with each other on stock levels,
cooperate to keep shops open, share distribution depots and delivery
vans or pool staff with to help meet demand).?! The government intends
to temporarily relax elements of UK competition law to support the
dairy industry in order to allow the industry to work together to address
current market challenges, avoid waste and maintain productive capacity
to meet future demand.?? Secondly, the UK Competition and Markets
Authority has announced that where agreements are not covered by
that legal relaxation, it can offer the following reassurance: the CMA
has no intention of taking competition law enforcement action against
cooperation between businesses or rationing of products that this is
necessary to protect consumers, e.g. ensuring security of supplies. At the
same time, the CMA will not tolerate unscrupulous businesses exploiting
the crisis as a ‘cover’ for non-essential collusion, such as exchanging
information on longer-term pricing or business strategies, where this is
not necessary to meet the needs of the current situation.”> More guidance

20 See https://www.ftc.gov/system/files/documents/public_statements/1569593/
statement_on_coronavirus_ftc-doj-3—24-20.pdf, from 24 March 2020 (last visited 30
April 2020); https://www.justice.gov/opa/pr/department-justice-issues-business-review-
letter-medical-supplies-distributors-supporting, from 4 April 2020 (last visited 30 April
2020).

2L See  https://www.gov.uk/government/news/supermarkets-to-join-forces-to-feed-
the-nation, from 19 March 2020 (last visited 30 April 2020).

22 See  https://www.gov.uk/government/news/dairy-industry-to-join-together-to-
manage-milk-supply, from 17 April 2020 (last visited 30 April 2020).

B See https://www.gov.uk/government/news/covid-19-cma-approach-to-essential-

business-cooperation, from 19 March 2020 (last visited 30 April 2020).
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on this followed the adopted CMA guidance on its approach to business
cooperation in response to COVID-19.2* This guidance sets out details of
the CMA’s approach to the prioritisation of its work, as well as how it
will apply the criteria for exemption from the competition law prohibition
on agreements and arrangements restricting competition. Additionally,
the UK Government has adopted a number of statutory instruments
excluding certain categories of agreement from the scope of application
of competition rules, in relation to groceries (concerning the agreements
between grocery chain suppliers or between logistic service providers),?
health services for patients in England (concerning agreements between
providers of health services to the National Health Service)* and Isle
of Wight ferry routes (concerning cooperation among ferry operators to
maintain a crucial lifeline between the island and the mainland).?’

Very important relaxation has been introduced in the EU, where
the European Commission adopted Temporary Framework for assessing
antitrust issues related to business cooperation in response to situations
of urgency stemming from the current COVID-19 outbreak.?® This came
after the issuing the ECN’s Joint statement on application of competition
law during the COVID-19 outbreak. The European Commission has set
out the main criteria that the Commission will follow when assessing
cooperation projects aimed at addressing a shortage of supply of essential
products and services during the COVID-19 outbreak (notably medicines
and medical equipment that are used to test and treat COVID-19 patients
or are necessary to mitigate and possibly overcome the outbreak), as well
as in setting its enforcement priorities during this crisis. The Temporary
Framework also foresees the possibility of providing companies with
written comfort (comfort letters) on specific cooperation projects
falling within the scope of the Temporary Framework. The Temporary
Framework is a specific system of self-assessment and valuable temporary
aid for a large number of undertakings who are themselves responsible
for assessing the legality of their agreements and practices, i.e. such
cooperation during COVID-19. This guidance is also important because
it is expected that national competition authorities in the EU countries,

24 CMA approach to business cooperation in response to COVID-19, 25 March
2020, CMA118.

25 Competition Act 1998 (Groceries) (Coronavirus) (Public Policy Exclusion)
Order 2020.

26 Competition Act 1998 (Health Services for Patients in England) (Coronavirus)
(Public Policy Exclusion) Order 2020.

2 Competition Act 1998 (Solent Maritime Crossings) (Coronavirus) (Public
Policy Exclusion) Order 2020.

28 Communication from the Commission Temporary Framework for assessing
antitrust issues related to business cooperation in response to situations of urgency
stemming from the current COVID-19 outbreak (hereafter, Temporary Framework), OJ
2020/C 116 1/02.
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candidate countries and some other European countries, follow it in their
practice or individually published similar information and guidance on
how they will apply competition rules in the context of the COVID-19
crisis. However, the guidance is temporary, meaning that it is applicable
until the Commission withdraws it (once it considers that the underlying
exceptional circumstances due to COVID-19 outbreak are no longer
present).

The Temporary Framework provides useful examples of the types
of cooperation that might be required to address emergency situations
related to the current COVID-19 outbreak and their assessment under
Article 101 of the Treaty on the Functioning of the European Union
(TFEU). It is recognized that the response to emergency situations related
to the COVID-19 outbreak might require different degrees of cooperation,
with a varying scale of potential antitrust concerns, because it includes
necessary exchange/communication of information on sales and stocks.
The Commission also understands that cooperation in the health sector
might for instance be limited to entrusting a trade association (or an
independent advisor, or independent service provider, or a public body)
to: coordinate joint transport for input materials; contribute to identifying
those essential medicines for which, in view of forecasted production, there
are risks of shortages; aggregate production and capacity information,
without exchanging individual company information; work on a model
to predict demand on a Member State level, and identifying supply
gaps; share aggregate supply gap information, and request participating
undertakings, on an individual basis and without sharing that information
with competitors.?’

It is stated that such activities do not raise antitrust concerns,
provided that they are subject to sufficient safeguards (such as no flow
of individualised company information back to competitors), as indicated
in the Commission’s Guidelines on the applicability of Article 101 of
the TFEU to horizontal co-operation agreements.’ It is also stated that
certain exchanges of commercially sensitive information and coordination
between undertakings, in the current exceptional circumstances, would
not be problematic under EU competition law or — in view of the
emergency situation and temporary nature — they would not give rise
to an enforcement priority for the Commission, to the extent that such
measures would be: (i) designed and objectively necessary to actually
increase output, in the most efficient way to address or avoid a shortage
of supply of essential products or services, such as those that are used
to treat COVID-19 patients; (ii) temporary in nature (i.e. to be applied
only as long as there is a risk of shortage or in any event during the

2 Temporary Framework, par. 12.
30 Temporary Framework, par. 14.
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COVID-19 outbreak); and (iii) not exceeding what is strictly necessary to
achieve the objective of addressing or avoiding the shortage of supply.?!
If certain cooperation is encouraged and/or coordinated by a public
authority (or carried out within a framework set up by the latter), it is
also a relevant factor that such cooperation would not be problematic
under EU competition law or would not be an enforcement priority for
the Commission.

It seems that legal the basis for such flexibility in application of
criteria for restrictive agreements assessment is either Article 101(1)
or Article 103(3) TFEU. Considering these provisions and current
circumstances, such cooperation is unlikely to be problematic because
it does not amount to a restriction of competition under Article 101
(according to the Article 101(1) TFEU) or generate efficiencies that
would most likely outweigh any such restriction (according to Article
101(3) TFEU) (see also ECN 2020). At the same time, it could be more
appropriate to justify such flexibility based on the criteria from Article
101(3) TFEU which is a valuable legal framework in times of economic
turbulence and for crisis measures, since the Irish beef case (C-209/07)
(Van der Vijver 2009, 198-201). Even though under Article 101(1)
assessment of an agreement must be always made in light of its ‘economic
context’ and accordingly justified by Article 101(3), undertakings must
be aware that the crisis as such will not preclude their agreements from
falling within the scope of the object restriction of Article 101(1). The
Court of Justice found a crisis cartel in the Irish beef market to be a
restriction of competition by object (Van der Vijver 2009, 200-201; Lane
2012, 992-993).

It can be concluded that during the COVID-19 crisis there are forms
of cooperation between competitors that do not represent cartel collusion
and may therefore be allowed. They do not restrict competition or restrict
it to a lesser extent, but at the same time can generate efficiencies that
outweigh any such restriction, for instance, continuity of supply, efficient
production and distribution of scarce products during the crises. Examples
of this conduct, which may be permissible in the current circumstances,
may include cooperation regarding joint production (specialisation),
joint purchasing or sales, shared use of assets, storage and warehousing
of critical products, research and development, as well as industry-wide
standardising, logistics/distribution cooperation and exchange of non-
sensitive information.

Therefore, the European Commission remains vigilant in its
detection of anticompetitive agreements and cooperation among
undertakings taking advantage of the current situation to breach EU
antitrust law, either by engaging in anti-competitive agreements or

31 Temporary Framework, par. 15.
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abusing their dominant position. It is underlined that the Commission
will not tolerate conduct by undertakings that opportunistically seek to
exploit the crisis as a cover for anticompetitive collusion or abuse of their
dominant position.>?

It is therefore important to pay attention to cooperation between
competitors that may be caused by the COVID-19 crisis but goes
beyond the necessary temporary relief. The EU relaxing efforts target
cooperation in dealing with short-term shortage of supply that would
result in undertakings no longer being able to meet existing demand
(undercapacity), but not cooperation to repair overcapacity situations.
Any cooperated reduction of production capacity, i.e. agreement to limit
capacity, is very likely to be considered anticompetitive by object. Such
agreements (sometimes referred to as ‘crisis cartels’) are typical for
sectoral, national, and global economic crises, but EU case law generally
does not support the view that cooperation that takes the form of crisis
cartels deserves special relief. ‘Crisis cartels’ is a technical term used for
the agreements, i.e. cooperation between competitors in times of economic
distress and are in principle illegal (OECD 2011a). Anticompetitive risks
resulting from crisis cartel are obvious, because they deal with exchanges
of competitively sensitive information between competitors (about future
prices, costs, volumes/output, long-term business strategies), limiting
production, fixed prices, or allocation of customers or geographic markets,
which would be a prohibited restriction of competition under Article 101
TFEU.

This means that cooperation of undertakings during COVID-19
crisis can’t go beyond what is strictly necessary to manage the crisis;
its aim has to be production increase or ensuring a fair distribution of
production in order to be considered lawful cooperation during the crisis.
Any cooperation aimed at limiting output will likely raise competition
concerns and could be considered unlawful. The undertakings should be
aware that mere existence of an emergency does not give them ‘carte
blanche’ for engaging with each other in order to overcome COVID-19
challenges (OECD 2020d, 6).

Experience shows that crisis cartels generally appear after economic
crises, enticing undertakings to collude in order to overcome financial
difficulties and avoid competitive pressures (OECD 2011a). Therefore,
it is likely that long-term priority for competition authorities could be
investigation on cooperation to deal with overcapacity, after the short-run
dealing with cooperation about undercapacity (shortage of supply).

It is important to stress that the EU Temporary Framework is limited
in scope and has limited impact because the European Commission can
only relax its enforcement criteria if undertakings cooperate in order to

32 Temporary Framework, par. 20.
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ensure the supply and fair distribution of essential scarce products and
services during the COVID-19 outbreak. The undertaking must not
exceed what is necessary and temporary to achieve the objective of
addressing or avoiding the shortage of supply. It does not cover other
form of cooperation or collusion.

5. ABUSE OF DOMINANCE

In addition to the necessity of ensuring the supply and distribution
of essential products and services during the COVID-19 outbreak, it is
reasonable to expect that products for the protection of health and other
scarce products remain available at competitive prices and without
discrimination. But, the outbreak particularly affected essential product
prices. Those undertakings exploited the current COVID-19 situation to
the detriment of consumers, with the aim of maximising their profits, due
to the increase in demand at a greater rate than the supply can respond.

That is why a number of competition authorities, as mentioned
above, put special focus on exploitative abuses and excessive pricing
practices, notably in the pharmaceutical sector and the pricing activities
of hospitals, laboratories, suppliers of surgical masks and hand sanitizers.
Despite competition authorities usually being reluctant to intervene
directly against allegedly excessive prices, these investigations are given
the highest priority. It is believed that the (dominant) undertakings have
a special responsibility to ensure that their conduct does not distort
competition during the COVID-19 emergency.

Although excessive pricing cases are not occurring very often in
competition law, it nevertheless has been announced that abuse of market
power still would not be permitted in comparative practice in the time
of COVID-19.3 1t is clear that there is no flexibility for any attempts
of abusing conduct that would violate competition law, despite some
relaxation in the competition rules enabling undertakings to cooperate.
The competition authorities underlined zero tolerance of such activities
since of the severity of the crisis could result in increased market power,
based on abuse of the situation in the COVID-19 related product market.
Competition concerns arise because, in the short term, the crisis may lead
the undertakings temporarily gaining a dominant market position due to
the changed market conditions, and in the long term, some undertakings
may come under the scope of competition enforcement through excessive
pricing provisions, due to increasing market shares after the COVID-19

33 For more information about excessive pricing in competition law, see OECD
2018; De Coninck 2018; Calcagno Chapsal, White 2019; Ezrachi, Gilo 2009, 249-268;
George S. Cary et al. 2020.
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crisis. At the same time, some competition authorities combine antitrust
powers with consumer protection powers (e.g. Australia, Italy and Poland).

Excessive pricing is prohibited under competition law in the EU
and most other jurisdictions, but in the USA there is no prohibition of
excessive pricing or abuse of a dominant position. The US antitrust law
does not recognise the institution of abuse of dominance but provides
that undertakings will be punished for monopolization or attempted
monopolization of the market. However, both institutions were introduced
for the same purpose: to prohibit the single firm conduct (unilateral
behaviour) of those undertakings that have a dominant position, that is,
who have significant market (monopoly) power, and which can distort
competition in the market. Hence, excessive pricing is not regulated in
US law as an antitrust violation in and of itself. Any legal basis for taking
action against excessive prices must be tied to a recognised violation of
antitrust law. Dramatic price increases could be a catalyst for increased
regulatory scrutiny and private enforcement claims (OECD 2018a, 14;
OECD 2018b).

In the EU, according to the Article 102 TFEU, any abuse of a
dominant position in a relevant market is prohibited, e.g. abuse consisting
of directly or indirectly imposing unfair purchase or selling prices or
other unfair trading conditions. Excessive pricing occurs only in truly
exceptional situations, when a dominant undertaking charges prices that
are above the competitive pricing level. The EU Court of Justice clarified
that two conditions need to be fulfilled to show that the price difference
between the product in question and similar comparator products is
‘appreciable’, as it is ‘indicative of an abuse of a dominant position’.
To be regarded as ‘abusive’, the difference between the rates compared
may be qualified as appreciable if that difference is both significant and
persistent: the difference must be significant for the rates concerned and
that difference must persist for a certain length of time and must not be
temporary or episodic.**

National competition authorities in the EU and most other states
apply similar regimes regarding excessive prices, which is why they
could be expected to do the same during the COVID-19 crisis. There are
no announced new rules that would be applied in this context, apart from
South Africa where a special set of criteria was established, according
to which excessive pricing will be assessed during the national disaster
period.*® It is prescribed that dominant firm may not charge an excessive

3 Case C-177/16, Autortiesibu un komunicésanas konsultaciju agentiira/Latvijas
Autoru apvieniba v Konkurences padome, 14 September 2017, par. 55, 56, 61. See also
OECD 2018c; De Coninck 2018.

35 Competition Act (89/1998): Consumer and Customer Protection and National

Disaster Management Regulations and Directions, Regulation Gazette No. 43116;
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price to the detriment of consumers or customers, during period of the
national disaster, regarding a material price increase of basic food and
consumer items, emergency products and services, medical and hygiene
supplies, and emergency clean-up products and services. It is stated that
a material price increase for a listed good or service which either: 1)
does not correspond to or is not equivalent to the increase in the cost of
providing that good or service; or 2) increases the net margin or mark-up
on that good or service above its average margin or mark-up in the three
month period prior to 1 March 2020, is a relevant and critical factor for
determining whether the price is excessive or unfair and indicates prima
facie that the price is excessive or unfair (Competition Act (89/1998)).

In the USA, the government is combating prices increase by
preventing price gouging for critical supplies during the crisis, which may
have some overlap with the issue of excessive pricing. To combat this
misconduct, the COVID-19 Hoarding and Price Gouging Task Force was
created, tasked with closely monitoring that certain categories of health
and medical supplies are not hoarded or sold at exorbitant prices, including
personal protective equipment, respirators, ventilators, sterilization
services and disinfecting devices. Price gouging occurs when, during the
state of emergency (e.g. natural disaster or global pandemic), suppliers
of a certain essential goods or services sharply increase their prices
beyond the level needed to cover the increased costs. However, these
two instruments have a different purpose and scope of application: price-
gouging laws prevent traders in general from profiteering of situations of
necessity, while Article 102 TFEU prohibits dominant undertakings from
imposing excessive prices or other unfair conditions (Costa-Cabral et al.
2020, 8). The excessive pricing and prohibition of price gouging each
aim to serve the same end: realization of lower or reasonable prices for
consumers. However, they do so from different perspectives: prohibitions
of ‘price gouging’, by contrast, are direct consumer protection measures,
generally making no reference to competition (Rubin 2008, 1).

It seems that, for the purposes of exploitation, price-gouging is not
an appropriate tool for competition authorities to control prices during
crises, because it is not the best EU comparative practice. The prohibition

Competition Act (89/1998): Regulations on Competition Tribunal Rules for COVID-19
Excessive Pricing Complaint Referrals, Regulation Gazette No. 43205.

36 To combat this misconduct, the US President issued an Executive Order pursuant
to section 102 of the Defense Production Act, which prohibits hoarding of designated items,
and the Attorney General has now created the COVID-19 Hoarding and Price Gouging
Task Force (see https://www.justice.gov/coronavirus/combattingpricegouginghoarding,
last visited 30 April 2020). In USA, there is no federal law makes charging high prices
unlawful, but at the state level, there are laws that regulate price increases in certain
situations, such as during a state of emergency. Unlike the EU competition law, these laws
apply to any undertakings, regardless of their market power.
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of excessive pricing may be a more convenient tool, because the EU
member states and candidate countries may have no other instrument
to control price increases in reaction to the COVID-19 crisis, other than
introducing temporary regulations on price control, i.e. rules to limit price
increases of food and health protection products, etc. There is a legitimate
public interest for competition authorities to intervene in cases of excessive
pricing during the COVID-19 crisis, because no one is certain whether
market self-correction is likely to occur within a reasonable timeframe.

However, prohibition of excessive pricing has some obstacles
that would probably force governments to use consumer protection
legislation to take action against unjustifiable price increases during the
crisis. Having in mind the particular circumstances of this crisis, the main
obstacle for the application of excessive pricing criteria is the condition
that only the dominant undertaking may fall under its scope and the need
to consider it in light of the definition of the relevant geographic market
(see also Costa-Cabral et al. 2020, 11). Being aware of COVID-19 crisis
effects on market fragmentation, the competition authorities might not be
open to much smaller geographic market definitions than usual, which
can in turn lead to infrequent findings of a dominant position (see also
Costa-Cabral et al. 2020, 11). Further, if an undertaking is found to be
a dominant player, it is necessary to prove that the actual price charged
exceeded the benchmark range on a ‘persistent’ basis. Considering that
COVID-19 is apparently temporary or episodic, it would be difficult to
prove that price increase persists for a significant or certain period of
time. Therefore, there is no competition concern from this point of view.
Still, the authorities may try to intervene promptly by imposing interim
measures that empower the authorities to act in cases of urgency where
there is a risk that competition will be seriously damaged (Costa-Cabral
et al. 2020, 11; Cary et al. 2020, 5).

It appears that the criteria for excessive pricing do not suit well
the combating of COVID-19 through prohibition of abuse of dominance.
This pillar of competition policy therefore does not seem to be a strong
tool in responding to the COVID-19 challenges. But, if it is expected
that the market will accordingly self-correct increased prices, then such
an aspect of competition law enforcement is not needed. This is in line
with the view that if a competition authority decides not to intervene
regarding the excessive pricing, it should do so predominantly based on
its belief that in a particular case excessive prices stimulate investment,
or due to difficulties in implementation (Ezrachi, Gilo 2009, 268). If there
is no risk that problems of excessive pricing assessment are compelling,
competition policy intervention should be considered a viable option
during crisis.
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6. MERGER CONTROL

Merger control is particularly affected by the COVID-19 crisis
because it has a major impact on the merger control proceedings and
working policies of the competition authorities, as mentioned above.
Competition authorities face challenges regarding the functioning of the
authority administration, accessing information and conducting market
investigations as they are working remotely and, at the same time,
must follow relevant procedures under strict and short legal deadlines.
Additionally, undertakings are also compelled to address the inquiries of
the competition authorities and requests for information.

Competition authorities worldwide have reacted to the new
circumstances. With more than 100 competition authorities in existence,
at least half have announced changes to their merger control proceedings
and how they will operate during the crisis (Krohs, Hamilton, Kiittner
2020). Similar merger control guidance has been issued across Europe
and in the USA, reflecting important coping strategies of competition
authorities. Despite these announcements, merger control regimes are
still in operation and undertakings are obliged to file mandatory merger
notifications in accordance with procedural delays. Merger control rules
thus continue to apply, with adjusted timelines and procedures.

Some of the authorities in particular encourage undertakings to delay
merger notifications, where possible and when they are not urgent (e.g.
in Belgium, the EU, Germany, Ireland, the UK). Such recommendations
will be in force until further notice in light of the outbreak of COVID-19
and the government restrictions that have been put in place. This could
be expected to include the cancelling of a number of measures to ensure
business continuity and implementation of competition law by each
authority. Where it is not commercially possible to delay the closing of
a transaction, undertakings are still permitted to file mandatory merger
notifications without delay, in particular in urgent cases of financial
distress. For example, the EU DG COMP stands ready to deal with cases
where firms can show very compelling reasons to proceed with merger
notification without delay. In other jurisdictions there is no request to
delay merger notifications, but the review deadlines for merger control
have formally been suspended or prolonged (such as in Argentina, Austria,
the Czech Republic, Denmark, Ecuador, France, Italy, Lithuania, Norway,
Portugal, Serbia, Spain, the USA, etc.). These deadlines are extended by
special temporary rules that will be in force until specified date or linked
to the end of state of emergency in each country.

Moreover, a majority of authorities have requested that notifications
be submitted by using electronic means. This temporary accepting of
electronic copies of notifications, without requiring hard copies, could
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be used as a positive development in establishing a permanent electronic
process of notification, in order to facilitate the filing of notification
forms and all supporting documentation.

On a procedural level, for mergers that have already been filed
and are currently under review, it is expected that delays of ongoing
merger investigations will be unavoidable, due to the impact of the crisis
on the working policies of the competition authorities. Additionally,
the authorities are facing several difficulties in carrying out of market
investigations and market test of remedies (e.g. in collecting information
from the notifying parties and third parties, such as customers, competitors
and suppliers, or the ability to conduct dawn raids), exercising the right of
defence (e.g. access to the file), in implementation of commitments and
monitoring of remedies, in organising meetings and hearings, etc.

While undertakings are forced to delay the implementation of
transactions that are mandatorily notifiable, they are not permitted to
implement them prior to receiving approval from the authority. Despite
certain procedural changes of the merger control regimes, undertakings
are still subject to the notification and standstill obligation. There is
no relaxation of such obligation and undertakings may only request
for derogation from the suspension obligation, in accordance with the
merger control rules and current urgent circumstances. Consequently,
undertakings should be aware of the increased risk that any coordination
of competitive strategies or behaviour prior to clearance may be
considered an infringement of competition law (gun-jumping) due to the
fact that current economic conditions might lead undertakings to work
together during the pre-clearance stage. This concerns the implementation
of the merger prior to clearance, as well as any coordination in behaviour
or exchange or future strategies or commercially sensitive information
prior to the permitted closing of the transaction that infringes rules on
restrictive agreements.

On a substantive level, there is no indication that competition
authorities will change their approach to the substantive analysis of
notified mergers. There are no efforts to introduce special merger control
rules in the light of the COVID-19 crisis, as well as no announcement
specifically addressing this issue, as of yet. Because of this it can be
concluded that the legal standard will not change, even in the event
of an increased level of market concentration due to the consequences
of the economic crisis. Rather, the authorities use existing provisions,
in their proceedings, to address merger assessment, as well as special
provisions for dealing with ‘failing firm’ defences. Moreover, it has
been confirmed in the UK that the COVID-19 pandemic has not brought
about any relaxation of the standards by which mergers are assessed or
investigational standards, because of the need to preserve competition in
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the markets through rigorous merger investigations in order to protect
the interests of consumers in the longer term.”” The UK CMA is a rare
example of providing such guidance during COVID-19, which is annexed
with a short reference guide for how the CMA will assess mergers
involving ‘failing firm’ claims.*

On the other hand, on the topic of changing the assessment criteria,
it is possible that some competition authorities will take a different stance
towards mergers in essential industries during the COVID-19 outbreak,
in particular if specific legislation could be enacted to facilitate mergers
in such industries, as well as towards mergers of large tech companies
that are anyway becoming singled out as a particular area of concern in
digital markets. Moreover, competition authorities will probably face a
large number of cases relying on the failing firm defence to obtain merger
approval, which would not be approved under normal circumstances.
The crisis may also lead to calls for the revival of the failing firm
defence, particularly in the airline and tourism industries, as well as to
consideration of a re-evaluation and loosening of the criteria for merger
assessment and application of the merger rules. Similar issues were raised
in connection with the 2008 global economic crisis and the health of the
disrupted financial sector. It remains to be seen how strong such voices
will be and how frequent such cases will be during and after the current
emergency.

Failing firm defences usually occur during times of financial
or economic crises, because it is expected that, as such circumstances
continue, a number of undertakings will fall into financial difficulty and
be forced to exit the market (facing bankruptcy or sale in order to avoid
bankruptcy) while competitors might attempt to acquire them in the
aftermath of the crisis. According to IMF, potential cascading bankruptcies
and massive layoffs with lasting effects for future recovery (IMF 2020b,
2), could lead to a new wave of mergers to rescue companies facing serious
viability difficulties (Costa-Cabral et al. 2020, 16). Looking at the 2008
global crisis, it would not be a surprise if the authorities receive much
more failing firm defence arguments because, in the course of 2008 crisis,
the competition authorities did not review a number of mergers directly
associated with the financial and economic crisis. Hence, the potential
failure of an undertaking’s business is a relevant factor in the substantive
assessment of a merger, including in COVID-19 crisis circumstances.

Historically, it is not unusual for competition authorities to accept
failing firm defence in times of financial distress, as was the case in

37 CMA, Merger assessments during the Coronavirus (COVID-19) pandemic, 22
April 2020, CMA120, par. 21.

38 CMA, Annex A: Summary of CMA’s position on mergers involving ‘failing
firms’.
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the EU in 2013, in Nynas/Shell/Harburg Refinery (COMP/M.6360)
and Aegean/Olympic II (COMP/M.6796). The European Commission’s
approach suggests that there was no relaxation of failing firm defence
during the crisis and it was applied very narrowly. It was considered that
the failing firm defence is designed to identify the limited circumstances
where a firm’s assets would exit the market if not for the proposed merger,
while merger control rules provide the necessary flexibility to deal with
decisions that require fast treatment, such as transactions that are part of
rescue operations (Kroes 2009, 4; as well as Komninos, Jeram, Sarmas
2020; Fountoukakos, Geary 2013). The European Commission declared
that the proposal that a more lenient failing firm test (or more generally
a more lenient SIEC test) should apply in times of recession must be
rejected; just as much as the proposal that a tougher test should apply
in good times (OECD 2010, 187). The same approach was adopted by
numerous countries (OECD 2010).

Therefore, there is no reason for relaxing the failing firm criteria
in a distressed economic situation, such as those we are experiencing
presently (see, for example, Komninos, Jeram, Sarmas 2020; OECD
2020d, 7-8). Safeguarding a competitive market structure is a time-
tested way to protect consumers and competition in the long run, and
merger control rules worldwide provide enough tools to approach market
concentration assessment (Costa-Cabral et al. 2020, 20). To conclude,
the economic crisis and declining markets should not directly affect the
failing firm defence criteria in merger control, and competition authorities
should not favour a more lenient approach to the failing firm defence, or,
more generally, a more lenient SIEC test. Such an approach is explicitly
confirmed in the UK, where the CMA, in its new guide on how the
CMA will assess mergers involving ‘failing firm’ claims, issued as a
general ‘refresher’ on how it is likely to approach such claims during the
COVID-19 pandemic. The guidance reiterates the principles and stringent
conditions for the failing firm scenario, outlined in the CMA’s existing
Merger Assessment Guidelines and decisional practice in this area, which
govern how the CMA will assess mergers in which such ‘failing firm’
claims are raised, underlining no relaxation of the standards by which
mergers are assessed.

In its first application of the failing firm defence during the
COVID-19 pandemic, the CMA provisionally clears Amazon’s investment
in Deliveroo under this argument (CMA 2020).>* The CMA provisionally
concluded that the transaction would not be expected to result in an
substantially lessening of competition (SLC), in either the market
for online restaurant platforms or the market for online convenience

39 CMA, Anticipated acquisition by Amazon of a minority shareholding and
certain rights in Deliveroo, Summary of provisional findings, Notified: 16 April 2020.
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groceries, on the basis that, as a result of the COVID-19 crisis, Deliveroo
is likely to exit the market unless it receives the additional funding
available through the transaction. The CMA provisionally found that no
less anti-competitive investor was available and concluded that the loss
of Deliveroo as a competitor would be more detrimental to competition
and to consumers than permitting the Amazon investment to proceed and,
therefore, the transaction would not be expected to result in an SLC. It
is claimed that the COVID-19 crisis has substantially affected the market
and Deliveroo’s financial position. This decision is an example of the
CMA'’s refined approach and also indicates that the CMA is willing to
take into account the changed economic circumstances in its assessment.

However, the failing firm defence may be challenging for
undertakings because of the high burden of proof on them. The standard
for accepting this argument is high and there are strict criteria to be met
for mergers to be cleared. Where the failing firm conditions cannot be
fulfilled, undertakings still can underline their weakened competitive and
financial position or changed market circumstances due to the crisis in
order to diminish the anticompetitive effects of the merger. For instance,
the EU merger control rules allow the European Commission to take
into account rapidly changing market conditions during the competition
assessment. Even if it cannot be shown that each of the prescribed
failing firm criteria are met, a counterfactual analysis of what would be
the development of the market absent the merger could still lead to the
conclusion that the deterioration of competition in the market is not a
causal effect of the merger (OECD 2010, 186-187). It is important to
bear in mind that this particular application of the general causality test
under the EU Merger Regulation does not require any change in the
standards by which failing firm cases are assessed during the pandemic.
In UK, for instance, the CMA already took advantage of the possibility
to carry out such an analysis and take into account the impact of the
COVID-19 outbreak when it approved a private hospital merger. As
part of its assessment, the CMA took into account the fact that private
hospitals have effectively put their entire hospital capacity temporarily
under the control of the UK National Health Service to deal with the
COVID-19 outbreak, which in particular may delay the planned opening
of new hospitals both by the merged company and its competitors.*

Considering that mergers play a fundamental role in allowing
for efficient economic restructuring, while merger control protects
competition from anticompetitive effects, it is important to stress the
need for competition authorities to not consider matters unrelated to

40 Completed acquisition by Circle Health Holdings Limited of BMI Healthcare
Limited — Summary of the CMA’s decision on relevant merger situation and substantial
lessening of competition, ME/6864/19.
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competition, including controversial issues of national and European
champions, as well as ‘predatory’ or ‘hostile’ acquisitions of strategic
assets by foreign investors. In times of economic distress, political
pressures to consider these issues tend to increase, because politicians
usually assert protectionism, industrial or public policy reasons in merger
assessment. The COVID-19 crisis will certainly highlight the voices
for reconsideration of some elements of the traditional framework of
competition policy, like it was in the context of SIEMENS-ALSTOM
merger case which triggered a new phase in Europe’s ongoing debate on
the reform of EU merger control to allow for industrial policy concerns
and on the ability of European undertakings to compete in the global
market.

Furthermore, in the context of the COVID-19 crisis, there is
increased focus on protectionism of weakened domestic companies from
foreign takeovers, particularly in the EU. Countries are seeking to protect
their strategic healthcare assets and related infrastructure from allegedly
predatory acquisitions by foreign firms, i.e. foreign direct investments
(FDI). This is not unexpected considering that the EU already has rules
on screening by Member States of foreign direct investments into the
Union on the grounds of security and public order, whereby ‘screening’
means a procedure allowing to assess, investigate, authorise, condition,
prohibit or unwind foreign direct investments.*!

As part of the overall response to the COVID-19 crisis, the European
Commission also singled out the issue of foreign direct investment
screening due to its pervasive effects on the economy of the European
Union. The European Commission issued guidelines calling member
states to make full use of their existing FDI screening mechanisms and to
fully take into account the risks to critical health infrastructures, supply
of critical inputs, and other critical sectors, as envisaged in the EU legal
framework.*> The Commission also calls upon those member states
that currently do not have a screening mechanism, or whose screening
mechanisms do not cover all relevant transactions, to set up a full-fledged
screening mechanism to address cases where the acquisition or control of
a particular business, infrastructure or technology in the EU would create
a risk to security or public order, notably in industries such as health,
medical research, and biotechnology (‘predatory buying’). National
screening mechanisms are already in force in 14 member states and

41 Regulation (EU) 2019/452 of the European Parliament and of the Council of 19
March 2019 establishing a framework for the screening of foreign direct investments into
the Union, OJ L 791/2019 (FDI Screening Regulation).

4 Guidance to the Member States concerning foreign direct investment and
free movement of capital from third countries, and the protection of Europe’s strategic
assets, ahead of the application of Regulation (EU) 2019/452 (FDI Screening Regulation),
Brussels, C(2020) 1981 final.
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some of them already adjusted their foreign investment screening regime
in light of COVID-19, in order to empower the blocking of takeover
of domestic undertakings that may have become weakened due to the
economic consequences of the crisis (such as Italy, France, Germany,
Spain) (Ahlborn, Barth, Santos-Goncalves 2020).

Even if the abovementioned considerations do not affect merger
control as such or are generally not within the scope of the competition
authorities’ powers, one cannot rule out that they may influence
competitive assessment of foreign takeovers. Nevertheless, competition
authorities should continue bear in mind such considerations and avoid
populism in competition policy and increased politicisation of merger
reviews. The enforcement of merger control rules is not a way to support
the creation of new or strengthening of exiting national champions,
which is confirmed in the EU. It is stressed that competition enforcement
does not prevent the creation of European champions. The relaxing of
merger control, as well as other competition rules, does not represent a
panacea for alleged weaknesses and competitiveness challenges of the
European industry and carries significant risks — notably if this translates
to authorising anticompetitive transactions (European Political Strategy
Centre 2019, 4).

Additionally, national champions distort competition because they
are very often dominant in the domestic market, which is a condition
that enhances the likelihood of competition being distorted by them
(OECD 2009b). This means that competition authorities should follow
such an approach and support strong public voices against amending
the competition rules to allow for the creation of national and European
champions, which we may see as a trend in the aftermath of the crisis.
This approach would entail recognition and achieving competitive
neutrality, as a fundamental principle of competition law and policy. There
is no economic reason to abandon the principle of competitive neutrality
because maintaining a level playing field between public and private
business is essential for the effective use of resources within the economy,
consequently achieving growth and development. The competition law
should not allow undertakings benefit to from undue advantages due to
their ownership or nationality.

7. CONCLUSION

The COVID-19 pandemic has been recognised as an exceptional
situation that has shut down businesses worldwide and kept people in
their homes, while generating an extraordinary health and economic crisis
and a serious demand and supply shock. During this crisis, unprecedented
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measures were applied globally, taking sometimes precedence over
competition law. Therefore, it is necessary to cautiously consider the
effects of the crisis on competition law enforcement.

Undertakings must primarily be warned that the current crisis is not
an excuse to breach competition laws and that competition laws continue
to apply, with no general emergency exemption, including during the
COVID-19 crisis. The competition authorities, for the time being, are not
(and should not be) considering changes to competition law that might be
necessary during the crisis. Although they have recognised the social and
economic impact of the crisis, it is stressed that competition law is flexible
enough to take into account for the changed economic environment.

Further, there is growing interest in the positive contribution that
competition policy could provide in combating the COVID-19 pandemic
due to the fact that the effectiveness of national health policy responses
could be reduced by the demand and supply shock and by competition
law obstacles. Consequently, this appealed the need to relax competition
law enforcement in the context of allowing undertakings in the health
sector to temporarily coordinate and cooperate, as is the case in the retail
and food industry, in order to meet consumers demand. Competition
authorities worldwide have announced that they would not intervene if
such conduct were to occur, if it is necessary to ensure the supply and
fair distribution of scarce products to consumers. This means that, due
to the exceptional circumstances resulting from COVID-19, the rules on
restrictive agreements will be pragmatically and less strictly enforced.
Such clarification is very important for undertakings in such time of
great difficulty and uncertainty because it is confirmation of the issues
presented by the crisis, and it serves the greater public interest during
this crisis. The undertakings are also warned that they must not exceed
the limits of what is necessary to tackle the crisis in their business. They
are not allowed to use the crisis for anticompetitive and non-essential
collusion, such as price fixing and exchange of sensitive information.

When it comes to excessive pricing, relaxation of competition law
does not cover any abuse of dominance and it would not be tolerated
under competition law. This seems reasonable considering the necessity
that products for the protection of health and other scarce products remain
available at competitive prices and without discrimination. That is why a
number of competition authorities, as mentioned above, in the short run,
have put special focus on excessive pricing practices.

For merger control, undertakings must continue to notify mergers
where the notification obligation applies but notifications may be
delayed, and electronic filings are required. They are also encouraged to
carefully assess the timing of their transactions due to the current crisis
and limited working policies of the competition authorities. Regarding
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the substantive assessment of mergers, the merger control rules are not
softened or suspended in times of economic crisis, including the failing
firm defence criteria. It is considered that those rules are flexible enough
to take economic crises into account, which seems justified.

It can be concluded that in the short run, the role and focus of
competition authorities should be to facilitate cooperation among
undertakings and to eliminate excessive pricing, in order to ensure critical
goods and services reach the market promptly, at competitive prices and
without discrimination. Historically, this seems the right response to the
economic crisis because, in the long run, the negative consequences of the
opposite approach would be harmful, such as fewer competitors, reduced
innovation, and higher prices. Therefore, the competition authorities must
stay the course, while, at the same time, retaining a degree of flexibility
so that competition law does not obstruct economic recovery. According
to the recommendations, restoring effective competition in the medium
to long term is a key to ensuring that the recovery is rapid and consistent
(OECD 2020d, 1).

The ongoing COVID-19 crisis is particularly challenging for
all competition authorities because of the uncertainty surrounding
COVID-19, including in terms of the scale and pace of infection; how
long and widespread shutdown measures will prove necessary; and the
risk of “second wave” infections as the virus moves around the globe
(OECD 2020c, 2).** Tt is difficult to discuss about this health emergency
and its consequences while science still has no clear answers about
the coronavirus and COVID-19. Competition law enforcement is no
exception; there are many unknowns about what impact the COVID-19
pandemic will have on further competition law enforcement.

Even when the economic situation begins to stabilize and the
phasing out of emergency measures starts, competition authorities and
competition policy should play an important role in the design and
implementation of recovery measures, bearing in mind that effective
competition policy contributes to the economic recovery in the aftermath
of crisis. Still, the questions remain: when will this emergency end and
how quickly will the economies recover?

If we consider three traditional paths of recovery (V-shaped,
U-shaped and L-shaped recovery),* there is confirmation that V-shape,

43 There is useful clarification that there is no complete shutdown of economies
worldwide, rather large reductions in economic activity, because (like in US economy),
sectors vary widely in the extent to which they continue to operate in such a scenario. For
example, while the travel, tourism, entertainment, and hospitality industries are almost
completely or wholly shut down, retail stores (like supermarkets) and health care facilities
would continue to provide vital supplies and services as well as sectors like software and
telecommunications (Lever 2020).

4 V_shaped recovery is quick recovery, while U-shaped is slow recovery. L-shape
describes no recovery for a significant period of time.
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describing the ‘classic’ real economy shock, have been the most common
in previous recoveries and supply shocks, including epidemics such as
SARS, the 1968 H3N2 (‘Hong Kong’) flu, the 1958 H2N2 (‘Asian’)
flu, and the 1918 Spanish flu (Carlsson-Szlezak, Reeves, Swartz 2020,
7; Baldwin, Weder di Mauro 2020, 24). We can hope that COVID-19
recovery may be V-shaped, but there is a fear of the possibility that this
crisis will be U-shaped rather than V-shaped (Baldwin, Weder di Mauro
2020, 24; Mann 2020, 82; Cochrane 2020). It is pointed out that the
final shape recovery depends on the sector of the economy, intensity of
an economy’s production, consumption, and trade, because each sector
will have a different ‘shape’ of shock and recovery. Accordingly, it is
estimated, for instance, that manufacturing will show a ‘V’ or ‘U’ shape
while tourism and transportation will experience an ‘L’ shape (Mann
2020, 82). Additionally, it must be mentioned that the COVID-19 crisis
had experience both a demand and a supply shock which did not exist
in the previous 2008 global crisis, so it would not be surprising if the
COVID-19 recovery was V-shaped. Meanwhile, we must wait the end of
COVID-19 pandemic and crisis to see more evidence of their damaging
effects on economies.
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This Paper examines the most important innovations in the recently adopted
European Directive 2019/2161 on better enforcement and modernisation of Union
consumer protection rules. First, by adding the innovative rules, such as the ones
on the trustworthiness of online reviews, the Directive aims to adapt the European
regulatory framework on consumer protection to the challenges and particularities
of the digital age and the digital market. Second, through the sharp rise of the fines
for breach of consumer law and through the introduction of a mandatory individual
remedy to the consumers who has been a victim of unfair commercial practices, the
Directive substantially contributes to strengthening of the general enforcement mec-
hanism of EU consumer law and achievement of high level of consumer protection.
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1. INTRODUCTION

EU consumer law is the most advanced regional system of consumer
protection. It has started developing four decades ago and today the
consumer acquis consists of a dozen directives and regulations interpreted
through the extremely fruitful and far-reaching case law of the Court of
Justice of the European Union in Luxembourg.! In the European Union
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' For an overview of EU consumer law, see: Norbert Reich, Hans-

Wolfgang Micklitz, Peter Rott, and Klaus Tonner, European Consumer Law, 2nd ed,
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consumer protection is guaranteed and highlighted by the EU Charter
of Fundamental Rights.? European consumer law has two principal
goals: to ensure achievement of a high level of consumer protection
and strengthening of the internal market through the abolishment of
non-tariff barriers for cross-border trade between different EU Member
States.® In the era of the Fourth Industrial Revolution, new technological
developments represent a particular challenge to the traditional European
consumer law (Hatzopoulos 2018).

2. ADOPTION OF THE NEW DIRECTIVE

European consumer law is developing continuously. Year 2019 was
a very successful year for European consumer law. First, in the spring, two
new directives were passed, regulating two specific types of consumer
contracts. These are Directive 2019/770 on certain aspects concerning
contracts for the supply of digital content* and Directive 2019/771 on
certain aspects concerning contracts for the sale of goods.” The new
directive on the supply of digital content has brought an innovative
common European legal framework for contracts on supply of digital
content, whereas the new directive on sale of goods has modified and
further developed the provisions of the existing Directive 1999/44/EC on
the sale of consumer goods. Both of these directives have rather similar
subject matter: they aim to ensure conformity, one of supplied digital
content and the other one of acquired goods with the consumer contracts.
The directives, accordingly, provide remedies that the consumer will have
in the event of lack of conformity of supplied digital content or acquired
goods as well as the conditions for exercising these remedies.

Eventually, in the last days of 2019, which were also the last days of
Jean-Claude Juncker’s presidency of the European Commission, the long-
awaited Directive 2019/2161 on better enforcement and modernisation of
Union consumer protection rules (Directive 2019/2161) was eventually

Intersentia 2014; Geraint Howells, Christian Twigg-Flesner and Thomas Wilhelmson,
Rethinking EU Consumer Law, Routledge 2017.

2 Article 38 of the Charter of Fundamental Rights of the European Union “Union
policies shall ensure a high level of consumer protection”.

3 See, e.g. Article 1 of Directive 2005/29/EC on Unfair Commercial Practices.

4 Directive (EU) 2019/770 of the European Parliament and of the Council of 20

May 2019 on certain aspects concerning contracts for the supply of digital content and
digital services, OJ L 136, 22 May 2019, 1-27.

3 Directive (EU) 2019/771 of the European Parliament and of the Council of
20 May 2019 on certain aspects concerning contracts for the sale of goods, amending
Regulation (EU) 2017/2394 and Directive 2009/22/EC, and repealing Directive 1999/44/
EC, OJ L 136, 22 May 2019, 28-50.
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adopted.® The new directive modified and amended four important
European directives: Directive 93/13/EEC on unfair contracts terms,
Directive 2005/29/EC on Unfair Commercial Practices, Directive 98/6/
EC on product pricing and Directive 2011/83/EU on consumer rights.
The Directive 2019/2161 brought substantial change to the regulatory
framework of consumer protection in the European Union (Duivenvoorde
2019). The piece of legislation most affected by the changes is Directive
2005/29/EC on Unfair Commercial Practices,” which has been materially
updated.® The Directive also broadens the notion of product, essentially
important for the application of the rules on unfair commercial practices,
which will now include not only goods and services, but also digital
service and digital content, spreading thus the scope of application of
consumer law and adapting it to the particularities of the rising digital
market.?

A two-fold purpose of the new directive on better enforcement
and modernisation of consumer law can be identified. First, the Directive
aims to strengthen and further develop the existing common European
enforcement mechanism of consumer law, which had previously
demonstrated a number of shortcomings. Second, the Directive adapts
the existing legislative framework to adequately address the challenges
to consumer law brought about by new technologies, such as the
development of online platforms or trader’s increasing engagement in
new forms of unfair commercial practices, typical for the digital market.

The new directive is the outcome of the efforts of the European
Commission to improve EU consumer law through its Regulatory
Fitness and Performance Programme (REFIT), which checks the existing
consumer legislation, initiated back in 2012.!° The REFIT was a detailed
fitness check of the existing consumer and marketing law directives

¢ Directive (EU) 2019/2161 of the European Parliament and of the Council of
27 November 2019 amending Council Directive 93/13/EEC and Directives 98/6/EC,
2005/29/EC and 2011/83/EU of the European Parliament and of the Council as regards
the better enforcement and modernisation of Union consumer protection rules, OJ L 328,
18 December 2019, 7-28.

7" Directive 2005/29/EC of the European Parliament and of the Council of 11 May
2005 concerning unfair business-to-consumer commercial practices in the internal market
and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/
EC of the European Parliament and of the Council and Regulation (EC) No 2006/2004 of
the European Parliament and of the Council, OJ L 149, 11 June 2005, 22-39.

8 On Directive 2005/29/EC, see: M. Durovic, European Law on Unfair
Commercial Practices and Contract Law (Hart Publishing 2016).

9 Article 3(1)(a) of Directive 2019/2161.

10 Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions — EU
Regulatory Fitness, COM(2012) 746 final, available at https://ec.europa.eu/info/sites/info/
files/eu-regulatory-fitness _dec2012 en_0.pdf (last visited 16 May 2020).
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carried in all of the EU Member States during 2016 and 2017. The
REFIT concluded that there is a need for improving of effectiveness of
the Union’s consumer legislation, eventually resulting in the development
of the New Deal for Consumers.!" The new directive represents part of
the outcome of the New Deal for Consumers, whereas the second part of
this project is a legislative draft on common European rules on collective
redress, which has not yet been adopted and whose fate is still unclear
(Kaprou 2020).

The new directive also, to some extent, limits a previously very
strict maximum harmonisation principle adopted in Directive 2005/29/EC
on Unfair Commercial Practices and Directive 2011/83/EU on consumer
rights. Generally speaking, in the past twenty years, it is possible to observe
a shift in European consumer policy from the minimum harmonisation
towards the maximum harmonisation approach, so the new directive’s
approach, in that sense, seems to be slightly different.

The maximum harmonisation principle requires that the EU Member
State to fully harmonise their national rules on consumer protection with
EU law, prohibiting them from having any measures that provide not only
lower, but also higher level of protection than the one envisaged by the
Directive (Faure 2008). The aim of maximum harmonisation approach
is to secure strengthening of the internal market (as it diminishes the
differences among the legal systems of the EU Member States). For
example, in case of unfair commercial practices, Member States are
allowed to indicate only the thirty-one practices contained in the Directive
as the practices that are always unfair, not a single one more or less, as all
other commercial practices have to be assessed under more general tests
of fairness.!? This approach has been confirmed by the Court of Justice of
the European Union (Stuyck 2016).

Now, the new directive stipulates that Member States are allowed
to introduce stricter national measures in case of unsolicited visits
to consumers’ homes by a trader in order to offer or sell products or
excursions organised by a trader with the aim or effect of promoting
or selling products to consumers where such provisions are justified on
grounds of consumer protection.!> The establishment of a higher level

"' Communication from the Commission to the European Parliament, the

Council and the European Economic and Social Committee: A New Deal for Consumer
COM/2018/0183 final, available at https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=
1573718927782&uri=CELEX%3A452018DC0183 (last visited 16 May 2020).

12" Joined Cases C-261/07 and C-299/07 VTB-VAB NV v. Total Belgium NV
and Galatea BVBA v. Sanoma Magazines Belgium NV [2009] ECLI:EU:C:2009:244,
para 65; Case C-304/08 Zentrale zur Bekdmpfung unlauteren Wettbewerbs eV v. Plus
Warenhandelsgesellschaft mbH [2010] ECLLI:EU:C:2010:12, para 53; Case C-540/08
Mediaprint Zeitungs— und Zeitschriftenverlag v. O sterreich-Zeitungsverlag GmbH [2010]
ECLIL:EU:C:2010:660, para 40.

13 Art 6a(8)(a) of Directive 2019/2161.
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of consumer protection in this kind of practice is particularly important
for certain types of especially vulnerable consumers, such as elderly
consumers, who are, in some cases, greatly affected by the unsolicited
traders’ visits.!* The introduction of the minimum harmonisation approach
in such types of practices is understandable as this is a kind of commercial
practice that does not (typically) have a cross-border dimension, so the
discrepancies between national laws in this area do not affect the internal
market.

3. MODIFICATIONS OF THE EXISTING RULES AND
ADAPTATION TO THE DIGITAL AGE

3.1. Online Market Place

In the contemporary world, the digital markets are rapidly becoming
the principal consumer markets. This is especially apparent during the
coronavirus outbreak when an incredible increase in online consumer
transactions can be observed, since the digital market has become a
lifeline for many consumers, but also for traders during the COVID-19
pandemic. However, the fast developments of digital markets represent a
big challenge for consumer law that is expected to follow this evolution
(Twigg-Flesner 2016). In its regulatory response to the digital age, the
consumer protection regulatory framework needs, on the one side, to
ensure that consumers remain sufficiently protected, but on the other
side, it must not unreasonably inhibit innovation and further digitalisation
of the market. All in all, from a policy perspective, such a balance is
not easy to achieve. In that sense, the new European directive seems to
represent a well-balanced piece of legislation.

The new directive establishes the foundation for the development
of a new European consumer law which would be able to respond to
the technological changes and provide adequate remedies and fines for
breach of consumer law, being particularly focused on establishing rules
that will ensure full transparency in the online marketplace. Accordingly,
one of the main regulatory tools that the new directive relies on is further
development of the duty of information. Together with the right of
withdrawal, the duty of information has been used as one of the most
powerful tools of the EU consumer policy (Wilhelmson, Twigg-Flesner
2006). According to the settled case law of the Court of Justice of the
European Union, the consumer is always to be understood as the weaker
party ‘as regards both his bargaining power and his level of knowledge’
in comparison to a trader.'

14" Recital 54 of Directive 2019/2161.

15 See, as one of the latest decision confirming this approach, OPR-Finance s. r.
o.v. GK, ECLI:EU:C:2020:167, par 19.
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However, the appropriateness of the pre-contractual information
requirements to provide efficient protection to the consumer was exposed
to the severe criticism (Ben-Shahar, Schneider 2014). Likewise, the Court
of Justice of the European Union in its recent judgement in Amazon
also adopted a more traders-friendly and reasonable approach towards
fulfilment of information requirements.'® Nonetheless, the modifications
made by the new directive continue to rely on the pre-contractual
information paradigm and introduce additional information requirements
aimed at protecting consumers while acting on the online marketplace.
Accordingly, providers of online marketplaces are bound to always inform
consumers about the statues of a third party offering goods, services, or
digital content in the online marketplace.!”

In particular, they have to inform the consumer whether the provider
is a trader or a non-trader and that information is based on the declaration
made to the providers by the third party. This is of essential importance
practically as consumers should accordingly know whether or not they
are protected by consumer law. Otherwise, in the situation when there is
no business-to-consumer relation, different sets of rules will apply, which
are of a less protective character as parties are considered to be more
equal when it comes to bargaining power and knowledge.'® It is still to be
seen how this new obligation will work in practice and whether it will be
easy for consumers to understand the status of their counterparty.

3.2. Payment by Consumer’s Data

The new directive has introduced another great innovation:
consumer law will now apply to allegedly “free” services, in situations
where consumers pay for the usage of the provided services with their
data, and not with the money.!” This is the case, for instance in using
Facebook or Instagram, which are offered allegedly free of charge, but
where these companies collect and sell their users’ data. In this sense,
the world famous Facebook and Cambridge Analytica scandal in 2018
is very important as it raised awareness among consumers that many
of the online platforms they are using are not free in reality, but paid
for with their data (Isaak, Hanna 2018). Consequently, consumers have
become more aware about the extent of data collection and storage and

16 Case C-649/17 Bundesverband der Verbraucherzentralen und
Verbraucherverbinde — Verbraucherzentrale Bundesverband e.V. v. Amazon EU Sarl
ECLI:EU:C:2019:576.

17" Article 6a(1)(a) of Directive 2019/2161.

18 E.g. Regulation (EU) 2019/1150 of the European Parliament and of the Council
of 20 June 2019 on promoting fairness and transparency for business users of online
intermediation services (Text with EEA relevance) PE/56/2019/REV/1, OJ L 186, 11 July
2019, 57-79.

19 Article 4(2)(b) of Directive 2019/2161.
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its potential to influence consumers in their decision-making process, but
this area is still calling for better regulation, and, as it stands now, it is not
sufficiently and adequately regulated.

In recent years, the amount and variety of consumer data that
traders collect from consumers has significantly increased. On the
European level, the data protection has been reinforced by the powerful
Regulation 2016/679 on General Data Protection, which has substantially
increased fines for the violation of data protection rules.?’ This has been
followed by consumer law changes, brought about by the new directive,
as providers of allegedly free digital services, who in exchange gather
personal data from consumers, will for the first time have to fully comply
with consumer law requirements. In practice, this means that such traders
will have to respect all of the mandatory consumer law rules, such as
pre-contractual information requirements or right of withdrawal. This is a
huge step forward in the regulatory system of consumer protection and it
demonstrates an increasingly tight connection between the rules on data
protection and consumer law (Durovic, Lech 2020).

3.3. New Blacklisted Practices

Directive 2005/29/EC on Unfair Commercial Practices lists thirty-
one concrete examples of banned commercial practices, the so-called
blacklisted practices, that are always automatically considered unfair,
without the need to apply the general fairness test or any of the three small
general clauses.?! For all, but these thirty-one commercial practices, the
Directive requires that the competent judicial or administrative authority
of EU Member State always apply either the general fairness test or
one of the three small general clauses (misleading actions, misleading
omissions, or aggressive practices) to assess fairness of a commercial
practice as confirmed already in the first CJEU cases dealing with unfair
commercial practices.?

However, the text of Directive 2005/29/EC was drafted almost two
decades ago and, accordingly, it fails to address certain contemporary

20 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27
April 2016 on the protection of natural persons with regard to the processing of personal
data and on the free movement of such data, and repealing Directive 95/46/EC (General
Data Protection Regulation), OJ L 119, 4 May 2016, 1.

21 Article 5(5) and Annex I of Directive 2005/29/EC on Unfair Commercial
Practices.

22 Joined Cases C-261/07 and C-299/07 VTB-VAB NV v. Total Belgium NV
and Galatea BVBA v. Sanoma Magazines Belgium NV [2009] ECR 1-02949, para
65; Case C-304/08 Zentrale zur Bek 4 mpfungunlauteren Wettbewerbs eV v. Plus
Warenhandelsgesellschaft mbH [2010] ECR 1-00217, para 53;Case C-540/08 Mediaprint
Zeitungs— und Zeitschriftenverlag v. O sterreich-Zeitungsverlag GmbH [2010] ECR
[-10909, para 40.
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forms of unfair commercial practices that have emerged as a result of the
development of new technologies. Although it was imagined to represent a
safety net, it seems that the general fairness clause is not powerful enough
to firmly sanction these kinds of practices.?> This why the new Directive
on modernisation and better enforcement brings four new forms of unfair
commercial practices that are always to be considered as unfair.>* These
are the practices dealing with advertorials and ranking of the offers, ticket
reselling and two practices related to the online reviews.

3.3.1. Advertorial and Rankings of the Offers

The first new form of unfair commercial practice that is always
unfair is non-transparent advertorials and rankings of offers, which may
negatively affect consumer capacity to make a well-informed decision
while acting in the market.> Namely, using editorial content in the media,
or providing information to a consumer’s online search query, to promote a
product where a trader has directly or indirectly paid for the promotion or
prominent placement, bypassing the main body of search results without
making that clear in a concise, easy and intelligible form, in the content
or search results, or by images or sounds clearly identifiable by the
consumer, will now be considered as unfair practice.

Likewise, the new directive also regulates for the first time the
ranking of the offer (as well as personalised pricing),® an innovative
trading tactic which evolved due to the application of new technologies,
again with the aim of enhancing transparency in online transactions. The
consumer needs to be informed about all of the parameters determining
the ranking of a particular offer. These include general criteria, processes,
specific signals incorporated into algorithms or other adjustment or
demotion mechanisms used in connection with the ranking. The aim is
that consumers get a clear picture when the price presented to them is
personalised on the basis of automated decision-making, so that they can
be fully aware and take into account the potential risks in their purchasing
decision.

3.3.2. Ticket Reselling

The second new, always prohibited practice deals with ticket
reselling.”’ Traders should be prohibited from reselling to consumers
tickets to cultural and sports events that they have acquired by using

23 Article 5(2) of Directive 2005/29/EC on Unfair Commercial Practices.
24 Article 13(7) of Directive 2019/2161.

25 Article 13(7)(a) of Directive 2019/2161.

26 Article 4(4)(a)(ii) of Directive 2019/2161.

27 Article 3(7)(b) of Directive 2019/2161.
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software such as ‘bots’, enabling them to buy tickets in excess of the
technical limits imposed by the primary ticket seller, or to bypass any other
technical means put in place by the primary seller to ensure accessibility
of tickets for all individuals.?®

The introduction of this practice explicitly regulates secondary
ticketing, something that has become an extremely lucrative business, to a
large extent due to new technologies enabling easier and faster re-selling
of the tickets than in the past. This prohibition applies to all types of
cultural and sports events, which is of a rather broad scope. Similarly to
the case of online reviews, the idea here is to prohibit reselling of tickets
that have been acquired through the application of special new software
and which are in excess of the ticket limit imposed by the primary ticket
seller.

3.3.3. Online Reviews

The third and fourth newly introduced practices that will be
automatically considered as unfair deal with the online reviews, an
essentially important element of contemporary digital markets. Online
reviews include consumers’ written feedback or rating of goods, services,
digital services or digital content. The new directive has introduced to EU
consumer law, for the first time, direct consumer law regulation of online
reviews, addressing the actual problem of fake online reviews and the
increasing number of influencers and brands vying for them to promote
a product.

In the case of digital markets, the trader’s reputation, expressed in
the form of online reviews, represents one of the most important elements
for consumers in making their economic decisions. The rise of the
Internet has enabled consumers to share with an immense audience their
experiences regarding goods they acquired, services they used or digital
content they have downloaded. A very good example is the Tripadvisor.
com website which enables consumers to review and also provides
access to the reviews by other consumers of hotels, restaurants or travel
experiences offered in most countries of the world. Similarly, the booking.
com platform has become one of the most popular marketplaces for hotels
booking, where ratings provided by previous customers are of essential
importance for the customers intending to book a hotel themselves. Such
online platforms are supposed to ensure that the reviews posted on them
are true (Hatzopoulos 2018). Still, the lack of reliability of online reviews
has remained one of the greatest challenges of consumer policy (Narciso
2019).

It is, therefore, essential, from the regulatory perspective, to ensure
the trustworthiness of consumers’ reviews and also protect traders’

28 Recital 50 of Directive 2019/2161.
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reputations (Ranchordas 2018). This can be achieved, for example, by
ensuring that bots are prohibited from submitting fake consumer reviews
and endorsements, such as °‘likes’, on social media (e.g. Facebook,
Instagram, etc.). In many cases the consumer does not know whether
a review has been paid for or whether it represents an honest review.
Modern technology enables easily manipulation of the digital fora
that provide reviews of products and services or to retaliate against or
monitor consumers who criticize them through online reviews. The issue
is that misleading and fake reviews have negative effects on consumer
confidence, while acting on the market and leading to the consumer
detriment.

In order to address this problem straightforwardly, the new
European directive has introduced that “stating or otherwise creating the
impression that a review of a product is submitted by a consumer who
has actually used the product without taking reasonable and proportionate
steps to ensure that that review reflects real consumers’ experiences” will
always be considered an unfair commercial practice.? This means that a
new obligation has been imposed on traders to always verify, in line with
their powers, the trustworthiness of the reviews. The recent technological
developments facilitate this. For example, traders can use technological
tools to check whether the consumer writing a review has actually used or
purchased the product.’® Generally speaking, new technologies can now
be applied to help traders comply with all consumer law requirements
(Micklitz, Palka, Panagis 2017).

Another online review related practice that will always be
automatically considered as unfair, is “submitting or commissioning
another legal or natural person to submit false consumer reviews
or endorsements, or misrepresenting consumer reviews or social
endorsements, in order to promote products”.’! Accordingly, these new
rules will help avoid the manipulation of reviews, for instance, by hiring
bots to write them or by erasing bad product reviews and keeping only
positive ones.*?

Prior to the adoption of the new directive, the trustworthiness of
the online reviews was safeguarded by less protective and more universal
small general clauses on misleading practices (misleading practices and
misleading omissions) in Directive 2005/29/EC on Unfair Commercial
Practices.>* However, by defining two new unfair commercial practices
related to online reviews, the new directive emphasises the importance of

29 Article 3(7)(b) of Directive 2019/2161.

30" Recital 47 of Directive 2019/2161.

31 Article 3(7)(b) of Directive 2019/2161.

32 Recital 49 of Directive 2019/2161.

33 Articles 6 and 7 of Directive 2005/29/EC on Unfair Commercial Practices,
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trustworthiness of online reviews in the European regulatory framework
for consumer protection, increasingly focused on the digital market.>*

4. STRENGTHENING ENFORCEMENT

4.1. Enforcement Challenges

As pointed out above, the EU consumer law has been identified as
the most advanced regulatory system of consumer protection in the world.
It provides a regulatory framework that is aimed at protecting a number
of consumer rights, such as fairness of contract terms and fairness of
commercial practices. However, when it comes to enforcement, common
European rules have traditionally been very scarce, vague and fragmented
(Cafaggi, Micklitz 2007). They have turned out to be insufficient and
inappropriate to provide adequate protection to the consumers, especially
in the situation of increasing number of cross-border breaches of consumer
law.

The general concept of consumer redress may be defined as
‘receiving satisfaction for injury sustained’ (Ramsay 1981). In relation to
consumer law, the issue of redress means that consumers have effective
and efficient instruments to protect their rights when these have been
infringed. For consumer law in order not to be seen merely as a ‘paper
tiger’, procedural law must enable recourse to court for the enforcement
of such laws (Miller et al. 1998). It is of key importance to remember that
a right is only as effective as its enforcement mechanism. Enforcement
of consumer rights is primarily associated with recourse to courts and
consumers’ access to justice (Ramsay 2015).

Accordingly, consumer’s right to redress, when their consumer
rights have been infringed, has been recognised globally as one of the
major principles of consumer law (Benohr 2013). The United Nations
Guidelines on Consumer Protection of 1985 (as revised in 1999 and
2016), as the most important international legal document in the area
of consumer protection, have also emphasised the importance of the
adequate consumer redress (Durovic 2020). This is why the United
Nations Guidelines point out that the governments should ensure that
consumers can obtain redress of their rights through procedures which
are expeditious, fair, inexpensive and accessible®. The required access to
justice for consumers is a manifestation of the broader right to a fair trial,
as expressed also in Article 6 of the European Convention on Protection
of Human Rights (Durovic, Micklitz 2017).

34 Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee of the Regions — A Digital Single Market
Strategy for Europe, COM(2015) 192 final.

35 United Nations Guidelines on Consumer Protection of 1985 at 33.
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However, one of the main problems faced in the enforcement of
consumer law is the inequality between trader and consumer, which also
results in the fact that it is very difficult for individual consumers to protect
themselves against the economically stronger and more powerful traders
(Issacharoff 1999). This has been present as an eternal phenomenon. The
rise of large corporations in the early twentieth century created a culture
of corporations engaging in small violations of the law, since individual
consumers were not likely to pursue the case in court. Traditional methods
of enforcement turned out to be unsuccessful when it comes to ensuring
effective consumer redress.

With the further globalisation of the market and development
of technology, the problem with the enforcement has become further
complicated. In more recent times, the situation has turned into an even
more complex one as consumer transactions are being conducted on an
international level, and increasingly via the internet, where the problem of
consumer redress has become more prominent. Accordingly, the question
on how to design an adequate system of enforcement which will ensure
efficient and effective consumer access to justice is the focus of consumer
policy, notably of the EU consumer policy (Wrbka 2015).

The problem with the lack of a common European framework for
enforcement became particularly apparent after the huge pan-European
cross-border scandals involving Apple and Volkswagen which have
affected thousands of consumers across Europe (Nemeth, Carvalho 2017).
The Apple case dealt with the issue of Apple company being engaged in
diverse forms misleading practices in a dozen of European countries, in
relation to the mandatory rules on the legal and commercial guarantees
for its products, whereas the recent Volkswagen case was related to the
misleading claims regarding the pollution emissions of Volkswagen
vehicles. Apple case was resolved, whereas Volkswagen case is still
pending in a number of jurisdictions.

Therefore, the development of common European rules on
enforcement seems to be the natural progression following the 2017
strengthening of the European framework for cooperation among the
competent authorities of EU Member States in charge of enforcement
of consumer law. This is because in 2017, the institutional framework
for cooperation among Member States was strengthened by Regulation
2017/2394 on cooperation between national authorities responsible for
the enforcement of consumer protection laws (CPC Regulation) which
repealed Regulation 2006/2004.3¢

36 Regulation (EU) 2017/2394 of the European Parliament and of the Council
of 12 December 2017 on cooperation between national authorities responsible for the
enforcement of consumer protection laws and repealing Regulation (EC) No 2006/2004,
OJ L 345, 27 December 2017, 1-26.
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The new CPC Regulation focuses on enforcing compliance and
enhancing the protection of consumers’ economic interests. For that
purpose, it sets up an electronic database to be used for all communications
between the competent authorities of the EU Member States. The database
is directly accessible to the competent authorities, single liaison offices
and the European Commission.

4.2. Higher Fines for Breach of Consumer Law

The new directive has empowered the competent authorities of
the Member States, in line with the Regulation 2017/2394, to impose a
substantially increased fines in case of major cross-border infringements
of consumer law where breaches of consumer law affect consumers
in more than one EU Member State. The Member States’ authorities
(judicial or administrative authorities) will now have the power to impose
effective, proportionate and dissuasive penalties in relation to widespread
infringements, with a Union dimension, that are subject to coordinated
investigation and enforcement measures.

Increasing fines for breach of consumer law certainly represents
one of the most important innovations of the directive. Finally, for the
first time in the history of EU consumer law, there is an exact amount
of fines established by a Directive. Prior to the new Directive, the old
European directives would just require from the penalties to be “effective,
proportionate and dissuasive™’” without providing any explanation of what
this meant in practice.® Moreover, for the first time, the fines for breach
of consumer law are comparable to those for breach of competition law
and data protection law.

The competent authorities of Member States will be entitled to
impose fines on traders in the amount of at least 4% of the trader’s annual
turnover in all Member States concerned by the coordinated enforcement
action.® That is potentially a very high fine and represents a radical
improvement in comparison to the previous approach. In situation when
that information cannot be established, the fine must be no less than 2
million euros.* Importantly, these provisions of the Directive also allow
Member States to adopt higher fines than the ones envisaged by the
Directive and actually encourages them to adopt higher fines for cases of
breach of consumer law, as well as in situations that do not fall under a

37 Article 24(1) of Directive 2011/83/EU on consumer rights; Article 13 of
Directive 2005/29/EC on Unfair Commercial Practices.

38 See: Case C-565/12 L CL Le Crédit Lyonnais SA v. Fesih Kalhan [2014]
ECLI:EEU:C:2014:190 where the Court of Justice of the European Union discussed the
meaning of these requirements.

39 Article 13(3) of Directive 2019/2161.
40 Article 13(4) of Directive 2019/2161.
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category of a “widespread infringement or the widespread infringement

with a Union dimension”.*!

The purpose of these developments is to ensure that fines have a
deterrent effect on the traders, since the previous system of fines has not
been sufficiently successful in that respect.*? In certain situations, it might
be economically more beneficial for the traders to breach consumer law
and make profit than to comply with consumer law, as the produced benefit
would be higher than the fine paid. That is something unacceptable and
thus such an increase in fine was absolutely necessary. Now the challenge
is to start imposing these fines in practice in order to really understand
how effective they are, although the comparative experience from the
areas of competition law and data protection law is certainly encouraging.

4.3. Individual Remedies for Consumers

The Directive on better enforcement and modernisation of EU
consumer protection rules has also introduced an obligation for Member
States to adopt individual remedies for consumers, victims of unfair
commercial practices.** The existence of such a remedy is of great benefit
for an individual consumer. This means that the Directive requires, for
example, that a consumer that has bought a “medicament” that allegedly
protects them from catching coronavirus, a common misleading practice
these days during coronavirus pandemic, needs to have the possibility to
annul the purchase contract of the “medicament” and receive a full refund
of the payment for the “medicament”.

The introduction of individual remedy has happened fifteen years
after the adoption of Directive 2005/29/EC on Unfair Commercial Practices.
This Directive has set up a very progressive system of prohibition of
unfair commercial practices in business-to-consumer relations, inhibiting
a widest range of unfair commercial practices (Collins 2010). However,
Directive 2005/29/EC on Unfair Commercial Practices has not provided
any common European remedy for individual consumers, victims of
unfair commercial practices (Durovic 2019). That was a big shortcoming
of the Directive and individual consumers had to rely on existing contract
law remedies (e.g. fraudulent misrepresentation or dol) that could not
always provide efficient and adequate protection.** Some Member States
have introduced diverse special contract law remedies exclusively for
breach of unfair commercial practices, but only a few of them and a joint
systemic and coherent European approach was missing.

41 Article 21(1) of the Regulation 2017/2394 on cooperation between national

authorities responsible for the enforcement of consumer protection laws and repealing
Regulation (EC) No 2006/2004.

42 Recital 10 of Directive 2019/2161.
43 Article 11a(1) of Directive 2019/2161.
44 Recital 9 of Directive 2005/29/EC on Unfair Commercial Practices.
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The failure to introduce individual remedies is primarily the
outcome of the fact that Directive 2005/29/EC has introduced strict
separation between the law on unfair commercial practices and contract
law, maintaining the autonomy of the national contract laws of the
Member States.* Moreover, the Directive 2005/29/EC seems to be
focused on the collective dimension of enforcement rather than on the
individual one (Micklitz 2006). The survey that preceded the adoption of
the new directive showed that 27% of consumers who had had problems
with unfair practices did not take any action, 36% because they did not
expect a satisfactory solution.*® In practice, the existence of individual
remedies is a necessary prerequisite needed to eliminate all the effects that
an unfair commercial practice has on an individual consumer (Durovic
2016). In that sense, the introduction of a mandatory individual remedy
for every consumer is a huge step forward.

The new Directive explicitly requires that Member States ensure
that every consumer who has been affected by an unfair commercial
practice has access to compensation for damage, a price reduction and/
or contract termination.”’ It is left to the Member States to determine
the conditions for application and the effects of these remedies, but the
remedies have to be introduced in each national law. Some of the factors
that are to be taken into consideration during assessment are the gravity
and the nature of the unfair commercial practice and the damages that the
consumer suffered as a result of the unfair practice.

Interestingly, despite introduction of the individual remedy, the
new Directive still, formally speaking, keeps strict separation between
the law on unfair commercial practices and contract law, by pointing out
that the national contract laws of Member States are not to be affected
by the Directive.®® This is because the European Union is aware that
the Member States are very reserved and cautious when it comes to any
massive harmonisation of contract law on the European level (Twigg-
Flesner 2013).

5. CONCLUSIVE REMARKS

This paper examined some of the most important innovations
brought about by Directive 2019/2161 on better enforcement and

45 Article 3(2) of Directive 2005/29/EC on Unfair Commercial Practices.

46 European Commission, Consumer Conditions Scoreboard 2017, available at:
https://ec.europa.eu/info/sites/info/files/consumer-conditions-scoreboard-2017-edition
en_0.pdf, (last visited 30 April 2020).

47 Article 11a of Directive 2019/2161.
48 Recital 57 of Directive 2019/2161.
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modernisation of Union consumer protection. The EU Member States
have been given 24 months to align their respective national laws with
the new directive, which they will start applying by mid-2022. This means
that it will still take time to understand what the effects of the Directive
will be in practice. However, what can be concluded at this stage is that
the Directive is substantially changing Europe’s landscape of consumer
protection and improving the level of protection given to consumers.

An especially important part of the Directive is the introduction
of much higher fines for breach of consumer law, which are now
comparable to those imposed in other related areas of law: competition
law and data protection law. This increase in fines will, on the one side,
ensure a higher level of compliance with consumer law, and, on the other
side, it will lead to the rise of the importance of consumer law. Other
major positive changes include the adaptation of the legal framework of
consumer protection to the challenges brought by the new technologies
and the digitalisation of the market through the introduction of new rules
specifically aimed at tackling business-to-consumer commercial practices
taking place at the digital market.

REFERENCES

Ben-Shahar, Omri, Carl E. Schneider. 2014. More Than You Wanted to
Know: The Failure of Mandated Disclosure. Princeton: Princeton
University Press.

Benohr, Iris. 2013. EU Consumer Law and Human Rights, Oxford:
Oxford University Press.

Collins, Hugh. 2010. Harmonisation by Example: European Laws against
Unfair Commercial Practices. Modern Law Review 73: 89—118.

Cafaggi, Fabrizio, Hans-Wolfgang Micklitz. 2007. Administrative and
Judicial Collective Enforcement of Consumer Law in the US and
the European Community. EUI Working Paper 2007/22, available
at  http://cadmus.eui.eu/bitstream/handle/1814/6980/LAW-2007—
22.pdf (last visited 13 May 2020).

Durovic, Mateja. 2019. Private Law Consequences of Unfair Commercial
Practices, 29-42 in Transformation of Economic Law, edited by
Marta Cantero, Lucila de Almeida, Mateja Durovic and Kai P.
Purnhagen. Oxford: Hart Publishing.

Durovic, Mateja. 2016. European Law on Unfair Commercial Practices
and Contract Law, Oxford: Hart Publishing.

Durovic, Mateja. 2020. International Consumer Law: What Is It All
About?. Journal of Consumer Policy 43 (1).

77



Anali Pravnog fakulteta u Beogradu, godina LXVIIL, 2/2020

Durovic, Mateja, Hans-Wolfgang Micklitz. 2016. Internationalisation of
Consumer Law, Springer.

Durovic, Mateja, Franciszek Lech. 2020. Big Data and Consumer
Law, 154-173. In New Legal Challenges of Big Data, edited by
Joe Cannataci, Valeria Falce and Oreste Pollicino. Edward Elgar
Publishing.

Issacharoff, Samuel. 1999. Group Litigation of Consumer Claims:
Lessons from the US Experience. Tex Int’l L.J. 34(1): 135-150.

Faure, Michael. 2008. Towards a Maximum Harmonization of Consumer
Contract Law. Maastricht Journal of European and Comparative
Law 15(4): 433445,

Hatzopoulos, Vassilis. 2018. The Collaborative Economy and EU Law.
Oxford: Hart Publishing.

Isaak, Jim, Mina Hanna. 2018. User Data Privacy: Facebook, Cambridge
Analytica, and Privacy Protection, in Computer 51(8): 56-59.

Kaprou, Eleni. 2020. European Review of Private Law, forthcoming.

Micklitz, Hans-Wolfgang. 2006. Legal Redress, 217-240 in European
Fair Trading Law: The Unfair Commercial Practices Directive,
edited by Geraint Howells, Hans-Wolfgang Micklitz and Thomas
Wilhelmsson. Hampshire UK/Burlington USA: Ashgate.

Micklitz, Hans-Wolfgang, Przemystaw Patka, Yannis Panagis. 2017. The
Empire Strikes Back: Digital Control of Unfair Terms of Online
Services. Journal of Consumer Policy 40.

Miller, C.J., Brian W. Harvey, Deborah L. Parry. 1998. Consumer and
Trading Law: Text, Cases and Materials. Oxford: Oxford University
Press.

Narciso, Barreto Torres de Mendonca. 2019. The Regulation of Online
Reviews in European Consumer Law, European Review of Private
Law 27(3): 557-582.

Ramsay, Ian. 1981. Consumer Redress Mechanisms for Poor Quality and
Defective Products. U. Toronto L.J. 21:117-152.

Ramsay, lan. 2015. Consumer Law and Policy: Text and Materials on
Regulating Consumer Markets, 2" ed. Oxford: Hart Publishing.

Ranchordas, Sofia. 2018. Online Reputation and the Regulation of
Information Asymmetries in the Platform Economy, Critical
Analysis of Law (Special Issue: New Economic Analysis of Law)
5(1): 127-147.

Stuyck, Jules. 2015. The Court of Justice and the Unfair Commercial
Practices Directive. Common Market Law Review 52(3): 721-752;

78



Mateja Durovi¢ (str. 62-79)

Twigg-Flesner, Christian. 2016. Disruptive Technology — Disrupted Law?
How the Digital Revolution Affects (Contract) Law, 21-48 in
European Contract Law and the Digital Single Market, edited by
Alberto De Franceschi. Cambridge: Intersentia.

Twigg-Flesner, Christian. 2013. Europeanisation of Contract Law, 2nd
ed. Edward Elgar Publishing.

Thomas Wilhelmsson, Christian Twigg-Flesner. 2006. Pre-contractual
Information Duties in the Acquis Communautaire. European
Review of Contract Law 2.

Wrbka, Stefan. 2015. European Consumer Access to Justice Revisited,
Cambridge: Cambridge University Press.

Article history:
Received: 30. 4. 2020.
Accepted: 21. 5. 2020.

79



UDK 347.736(497.11); 347.962.1(497.11)
CERIF: S130, S180
DOI: 10.5937/AnaliPFB2002080R

Branko Radulovic, PhD"

Marko Radovi¢, PhD*™

BIAS AND PREDICTABILITY IN JUDICIAL DECISIONS
INVOLVING CORPORATE RESTRUCTURING:

Hkok

EVIDENCE FROM SERBIA

The paper empirically assesses evidence of bias among bankruptcy judges
and predictability of judicial decision making in Serbia. For this purpose, we devised
three hypothetical cases that were distributed to judges that preside over bankruptcy
cases in Serbia. While the results do not indicate a consistent bias towards either
the debtor or the creditor, they show concerning unpredictability of judicial decision
making, hence leading to a high level of legal insecurity. Based on responses we
observed high heterogeneity among Serbian bankruptcy judges in their interpretation
of the bankruptcy laws. This makes allocation of cases to the particular judge a si-
gnificant determinant for how the debtors and creditors will be treated and how the
law will be applied.

Key words: Judicial bias. — Predictability. — Pre-arranged reorganization plan. —
Bankruptcy.

Associate Professor, University of Belgrade Faculty of Law, bradulovic@ius.
bg.ac.rs.

* Judge, Commercial Court in Belgrade, marko.radovic@bg.pr.sud.rs.

sfesfesk . . . . . I
We would like to express our appreciation to Justice Jasminka Obucina,
President of the Commercial Appellate Court, for enabling and supporting our research.

80



Branko Radulovi¢, Marko Radovi¢ (str. 80-99)

1. INTRODUCTION

In an ideal setting, judges should always be impartial, fair and
efficient, set aside their prejudices, and follow the rule of law (Rachlinski,
Wistrich 2017). Judicial bias, defined as consistent favouring of particular
types of claimants (litigants), and unpredictability of judicial decision
making may have profound effects on lowering trustworthiness in
courts and increasing legal insecurity.! While the prevalence of bias and
unpredictability of judicial decision making is constrained by law, there
is almost always certain leeway allowing judges to exercise discretionary
powers, often provided by the very same law. These issues are especially
relevant for bankruptcy laws that are commonly perceived to be either
pro-creditor or pro-debtor inclined (Ayotte, Yun 2007; Claessens, Klapper
2005; Davydenko, Franks 2008). Besides the inclination of the law, in
most legal systems judicial bias may significantly affect the resolution of
financial distress. In a nutshell, ceteris paribus, the more debtor-friendly
the judge is, the more likely the outcome of the bankruptcy resolution is
restructuring. This judicial debtor friendliness is linked to the continuation
bias, i.e. enabling “failing businesses to linger under the protection of the
court” (Morrison 2007, 381). On the contrary, bankruptcy judges may be
prone to protect specific types of creditors instead of the debtor. Indeed,
recent empirical literature finds that, depending on the jurisdiction, judges
may be leaning towards the interests of employees (Blazy et al. 2011), state
creditors or local authorities (Lambert-Mogiliansky, Sonin, Zhuravskaya
2007), or lawyers and other bankruptcy professionals (LoPucki, Doherty
2004).

So far not only has legal and economic research in Serbia not been
accompanied by empirical assessment, but there have been only a handful
of studies that examined judiciary bias and/or legal uncertainty (Begovic¢
2016; Mojasevi¢, Nikoli¢ 2018).2 Anecdotal evidence that support these
views is obviously inadequate, and more reliable empirical studies are
needed to examine such assertions. To this end, the paper contributes to
a better understanding of judicial decision making in a number of ways.

I See, for example, Black'’s Law Dictionary 9th ed. (2009, 183). Similarly, Mills
defines judicial bias as the opposite of judicial impartiality, i.e. bias “involves positively
or negatively prejudiced ‘feelings or spirit’ toward the claimants in the cases being
heard.” (Mills 1999, 12). The term judicial bias may embody a variety of concepts. Most
importantly, one can make a distinction between conscious (explicit) and unconscious
(implicit) bias. Unconscious biases are stereotypes about certain types of claimants
(litigants) that judges form outside their conscious awareness. The legal scholarship on
implicit bias is rather large. For a detailed discussion see Jolls, Sunstein (2006). The
judicial bias in this paper may be both explicit and implicit and is not related to financial
or any other interest judge may have.

2 See also, Decker, Harley, Sviréev (2014, 161) for public perceptions of the

Serbian judiciary.
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First, the paper contributes to the literature examining how judicial
bias affects bankruptcy outcomes and provides a novel instrument for
assessing continuation and pro-creditor bias. Second, we show that the
interpretation (application) of the law seems to vary considerably across
bankruptcy judges and courts. Hence, the paper also provides important
implications for Serbian bankruptcy practice. More specifically, the
paper tests for empirical support for the claim that bankruptcy judges a)
have continuation bias and b) treat vulnerable creditors differently, and
c) examines the claim that there is a high level of legal insecurity in
Serbian bankruptcy courts. In this respect, it contributes to the previous
research that examined omissions by the first instance bankruptcy court
and the issue of judicial activism (Radulovi¢, Radovi¢ 2019), providing
additional empirical evidence.

The paper is organized as follows. Section 2 presents the relevant
Serbian bankruptcy framework and the role of a bankruptcy judge. Section
3 reviews several strands of relevant literature. Section 4 presents the
research design and documents the results regarding several dimensions
of judicial bias. Section 5 provides the conclusion.

2. THE ROLE OF THE JUDGE IN SERBIAN BANKRUPTCY
PROCEEDINGS

Serbian bankruptcy proceedings are overseen by one of 16
commercial courts.> The bankruptcy court directs and controls
bankruptcy proceedings and randomly appoints a bankruptcy judge who,
among other things, rules on the initiation of (preliminary) insolvency
proceedings, establishes whether grounds for bankruptcy proceedings
exist, approves the proposed reorganisation plan (subject to approval by
the requisite majority of classes of creditors) and passes the resolution on
the distribution of proceeds.*

The major reform of the Serbian Law on Bankruptcy (hereinafter:
LoB) that took place some 10 years ago introduced the pre-arranged
reorganization plans (PARP), as one of the main innovations.” The

PARP is a court-supervised procedure in which the debtor submits a

3 In Serbia, commercial courts have original jurisdiction over disputes arising
from commercial activities including bankruptcy proceedings where the seat of the debtor
is registered. See Zakon o uredenju sudova [Law on Organization of Courts], Official
Gazette of the Republic of Serbia, 116/2008, 104/2009, 1/2010, 31/2011, 78/2011,
101/2011, 101/2013, 106/2015, 40/2015, 13/2016, 108/2016, Art. 25(1)(4).

4 Zakon o ste¢aju [Law on Bankruptcy] Art. 18. Official Gazette of the Republic
of Serbia, 104/2009, 71/2012, 83/2014, 113/2017, 44/2018, 95/2018.

> The LoB was subsequently amended several times and many of those

amendments were aimed at improving PAPR proceedings.
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reorganization plan which is then put to a vote, to be accepted or rejected
by the debtor’s creditors (Radovi¢, Radulovi¢ 2018, 397). Besides being a
relatively low-cost and reasonably efficient procedure, another advantage
is that in the event that the creditors fail to vote for the plan, the PARP does
not automatically trigger liquidation procedure. Ahead of the bankruptcy
commencement, the debtor and key creditors engage in a voluntary out-
of-court work-out procedure (Vukeli¢ et al. 2014, 5; Todorovi¢ 2016,
8). The bankruptcy judge confirms the fulfilment of formal and material
conditions for commencement of bankruptcy proceedings in accordance
with the PARP.S If approved by the simple majorities of relevant classes,
the plan is confirmed by the bankruptcy judge and has the binding effect
on all creditors (Radovi¢, Radulovi¢ 2018, 397).

Radovi¢, Radulovi¢ (2018, 397-407) emphasises several key
features of the PARP procedure. Namely, court intervention is fairly
limited, and the interim administrator has a rather limited role.” The judge
examines only the overall legality of the plan (including the formation
of classes) and the fulfilment of procedural requirements and, at least
in theory, should not play an important filtering role (Radulovi¢ 2015,
161). The law does not require judges to examine the feasibility of the
plan, which is entirely left to creditors and financial advisors. Namely,
the law only requires that PARP is accompanied by a statement by the
auditor or a licensed bankruptcy administrator regarding the feasibility
of the plan. In addition to the auditor’s or administrator’s opinion on the
plan’s feasibility, such a statement should contain the evaluation of the
appropriateness of measures envisaged by the plan and of the assumptions
on which the plan is based. However, “the law substitutes the judicial
oversight with a series of disclosure requirements and safeguards” aiming
to reduce uncertainty and information asymmetry (Radovi¢, Radulovié
2018, 397).8 In Serbian legislature the role and discretion of bankruptcy
judges has been limited for several reasons: first, the specialization and
training of judges in the field of valuation and bankruptcy takes time;

® If PARP contains minor or remedial deficiencies with respect to the fulfilment
of formal and material requirements or has a technical error, the judge will order the
petitioner to make the necessary corrections within the prescribed period of eight days.
Because of the complexity of the actions, additional time is often required to act on the
said court order, the bankruptcy judge may, at the reasoned request by the proponent, also
grant additional time (Tomi¢ 2016, 269; Radovi¢ 2017, 365).

7 The role and the influence of the bankruptcy judge differ significantly from
legislation to legislation. A significant number of bankruptcy frameworks give bankruptcy
judges a considerable level of discretion. For example, in the US and Germany the
ultimate decision rests with a judge (e.g. bankruptcy judges may impose the plan on
dissenting classes of creditors). Discretion requires a high degree of specialization and
training of bankruptcy judges, so their absence is often cited as one of the key obstacles
to the successful implementation of bankruptcy reform. See Ayotte, Hayong (2007, 2).

8 For a detailed discussion see Radovi¢ (2017, 354-361).
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second, the organization of the majority of commercial courts does not
allow the narrow specialization of judges so that they deal exclusively
with bankruptcy proceedings. However, in the context of PARP, the
judge may play an important role as they may assess the amount of the
bankruptcy creditor’s disputed claim for the purposes of voting, request
amendment of the plan, change the formation of creditors’ classes, etc.

Radulovi¢, Radovi¢ (2019, 659) provides an illustrative example
of the judicial continuation bias in bankruptcy proceedings. Namely, in
several recent cases, after the PARP was not allowed by the bankruptcy
judge or it was rejected by the creditors, the petitioner resubmitted the
plan. Prior to the resubmission, a creditor had filed for ordinary bankruptcy
proceedings, which should lead to liquidation of the debtor. Despite of
a failed attempt and competing petition, in practice, bankruptcy judges
found that PARP should be given preferential treatment over ordinary
procedure (liquidation), i.e. resubmitted PARP should have priority over
a bankruptcy petition filed by the creditor. Basically, bankruptcy judges
saw PARP as a preferable solution to liquidation because of continued
economic activity of the proponent, job retention, social issues, etc.
However, due to the filtering failure, as a number of resubmitted plans
failed, the legislature took the opposite view, finding that such court
practice enabled the debtor’s obstructive action aimed to prolong the
resolution of financial distress, thus diminishing the creditor recovery
rate. Consequently, the amendments to the Law on Bankruptcy explicitly
require that priority be based on the first in time, first in right rule.’

3. RELEVANT LITERATURE

Our study is related to several strands of research. First, there is
an increasing body of empirical bankruptcy research on the effects of
judges’ characteristics. However, there is only a handful of studies that
analyse judicial bias or judicial discretion in bankruptcy proceedings.
Most of these studies examine judicial discretion and bias in the context
of the US bankruptcy reorganization framework where judicial approval
is necessary for most major actions, including the final approval of a plan
of reorganization.'”

Evans (2003) was the first to categorize motions adopted by
bankruptcy judges into pro-debtor and pro-creditor actions. Using a
sample of 290 small closely held debtor firms from a single district in the
United States, it reports that pro-creditor discretionary judicial decisions
decreased the probability of reorganization but increased the probability

 Art. 158 LoB.
10 See 11 U.S. Code Title 11 — Bankruptcy.
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of deviation from absolute priority.!! Sharfman (2006) focuses on judicial
bias in bankruptcy rulings using data on a small number of disputes over
the value of debtor-retained collateral in the United States. The main
finding is that judges are generally pro-debtor as they “tend to favor
loss-averse debtors over gain seeking secured creditors” (Sharfman 2005,
399). Morrison (2007) used a sample of 95 small business reorganizations
to find that despite widespread perception practice in the US, bankruptcy
courts exhibit no systematic continuation bias in favour of saving
nonviable businesses, but that “judges act as if they are seeking out and
preserving going-concern surplus” (Morrison 2007, 411). Chang, Schoar
(2013) uses data on Chapter 11 filings for 7,824 private companies in
the US between 1989 and 2006. This novel approach uses the random
assignment of bankruptcy cases as a natural experiment and heterogeneity
in judges’ interpretation of the law. The findings include significant
differences across judges in the propensity to consistently grant (or deny)
specific key motions (e.g. use of cash collateral or lifting the automatic
stay). Judge specific fixed effects were obtained, that were used as a pro-
debtor index and show that pro-debtor judges have worse firm outcomes
in reorganization cases i.e. Chapter 11 works more efficiently when
presided by a pro-creditor judge. More recently, He, Yu, Wu (2020) used
US commercial bankruptcy data to determine that judicial bias varies
across states and bankruptcy courts. Other empirical bankruptcy literature
mainly deals with the judicial attributes such as experience (Iverson et al.
2018), ideological preferences (Nash, Pardo 2012), time constraints and
workload (Iverson 2017), or forum-shopping on bankruptcy outcomes.
Using a similar approach as Chang, Schoar (2013), Iverson et al. (2018)
finds that judges’ experience significantly influences the speed of ruling
and managing of corporate restructuring cases.

Outside of the US, empirical bankruptcy literature that examines
issues related to judicial bias is scarce. Lambert-Mogiliansky, Sonin,
Zhuravskaya (2007) used a sample of Russian firms to find that Russian
commercial courts were biased in favour of regional authorities. Blazy
et al. (2011) examined a sample of bankruptcy files on French SMEs,
showing that employment protection is the key element driving the courts’
behaviour (Blazy et al. 2011, 136).

Second, several theoretical papers in law and economics and
financial economics literature analyse the role of judicial discretion and
bias. Ayotte, Yun (2007) presented a model of optimal bankruptcy law
considering the expertise of judges and the quality of contract enforcement.
The optimal degree of ‘“creditor friendliness” in the bankruptcy law

1 Absolute priority requires that secured creditors are paid before unsecured pre-
petition creditors can be repaid any portion of their claim. Similarly, unsecured creditors
should be repaid in total before owners receive any repayment. For details, see Evans
(2003, 116).
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decreases as judicial ability to recognize firm quality increases, i.e. in
order to be effective, debtor-friendly law requires judicial expertise.
Gennaioli, Rossi (2010) shows that judicial bias may not be random, due
to career concerns of bankruptcy judges. To attract prospective cases,
bankruptcy judges tend to “over-reorganize” debtors, signalling their pro-
debtor inclination. Similar to Ayotte, Yun (2007), it shows that “creditor-
friendly” law is crucial for enhancing judicial incentives to resolve a case
in an efficient manner.

Finally, another strand of research, closely related to our research
design, deals with the behavioural analysis of judicial decision making
(see, for example, Guthrie, Rachlinski, Wistrich 2001; Teichman, Zamir
2014). Rachlinski, Guthrie, Wistrich (2006, 2007) examined the impact of
six phenomena on bankruptcy judge decision making in order to compare
them to generalist judges. They presented 113 US bankruptcy judges
(approximately one-third of all bankruptcy judges in the US) with a set of
hypothetical cases to examine the extent of judges’ reliance on common
heuristics. On the one side, they found that anchoring (relying on the
initial available value to make an estimate) and framing (influencing the
decision by the way they are framed through different wordings, settings,
and situations) affected judges’ assessments and had the similar effect on
bankruptcy judges and generalists. On the other side, unlike irrelevant
anchor and framing effects, omission bias (reacting more strongly to
harmful actions than to harmful inactions), the debtor’s race, the debtor’s
apology, and terror management did not affect bankruptcy judges.
Interestingly, there was no evidence found that more experienced judges
performed better than less experienced ones.

4. RESEARCH DESIGN AND RESULTS

The study was conducted during September and October of 2019.
Data was collected with the support of the Commercial Appellate Court
(CAQ). Participating judges had to make decisions in several hypothetical
cases. The research experiment was carefully explained, and a pilot
questionnaire used to test participants’ understanding. A total of 63 judges
from 16 Commercial Courts, Commercial Appellate Court, and Supreme
Court of Cassation (SCC), provided answers to the questionnaire. Only
bankruptcy judges from first instance courts and judges that decide
bankruptcy-related cases in the CAC and SCC were asked to participate in
the study. The sample represented almost the entire population of judges
that preside over bankruptcy-related cases. Judges were asked to provide
answers and comment individually. Furthermore, to provide incentives
to engage in the experiment (and per request of the CAC), participants
provided their answers anonymously i.e. judges were assured that their
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names or other identifying information were not recorded. This limited
the inquiry to some extent, since apart from the region and specialization,
we were not able to obtain additional data on judges’ experience, gender,
law school, etc.

Figure 1 shows the distribution of participating judges. The number
of participating judges per court depends on the court organisation.
Namely, while large courts usually have bankruptcy judges dedicated
solely to bankruptcy cases (e.g. Belgrade, Novi Sad, Kragujevac,
etc.), some smaller courts do not have judges that preside exclusively
in bankruptcy cases (e.g. Uzice, Pancevo, etc.). In addition, in several
courts it is difficult to make a clear distinction between “specialized” and
“generalist” judges (e.g. a half of judges in a particular commercial court
are dedicated solely to bankruptcy cases, while others are not or judges
were only recently reallocated from the bankruptcy to litigation panel).

Figure 1. Distribution of participating judges
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Source: Authors

Each of the bankruptcy judges was provided a questionnaire that
contained three hypothetical cases. The judges were assigned to groups
randomly. The first case assessed the presence of continuation (pro-debtor)
bias. The second case examined the presence of specific pro-creditor bias.
Finally, the third case looked at whether judges express judicial activism
when deciding cases and whether this is affected by social concerns. Each
of these cases is explained below, along with the results.
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4.1. Case 1: Continuation Bias

To test for the presence of continuation bias, we constructed a
problem in which judges had to decide on the opening of bankruptcy
proceedings. In preparing this case, we took advantage of recent cases
involving debtors already in compulsory liquidation proceedings. We used
these circumstances as a sort of natural experiment that we replicated in
a questionnaire.'?

The first case provided judges with the following context.
Compulsory liquidation proceedings were initiated against the debtor
(company) because it failed to submit the annual financial statements
to the competent registry by the end of the previous financial year,
for two consecutive financial years.!* After the compulsory liquidation
proceedings had been initiated, the debtor filed a motion for initiating
bankruptcy proceedings in accordance with a pre-arranged reorganization
plan. The PARP contained all of the essential elements enumerated in Art.
156 of the LoB, with the exception of the annual financial statements for
the previous three years. However, the plan proponent had also provided
the auditor’s opinion on the state of the books of accounts, which states
that the information contained in the plan is factual and that PARP is
viable. Based on this background, the judges were asked whether they
would reject the proposed PARP and if so on what grounds.

Table 1 shows that the majority of bankruptcy judges would
reject the plan. However, the majority (54%) is rather slim, as almost
46% of judges would either accept the plan (29%) or provide the debtor
with a second chance (17%), i.e. allow the debtor to provide additional
documentation, or not render the decision and wait for the resolution of
the compulsory liquidation proceedings. The results demonstrate a very
high heterogeneity of answers.

12 The Commercial Appellate Court only recently provided guidance stating that
the submission of a pre-prepared reorganization plan is permitted in an event when a
company is in the process of compulsory liquidation. Additionally, according to the CAC,
the failure to submit financial statements does not constitute sufficient reason to dismiss
the reorganization plan as illegal, given that compulsory liquidation proceedings were
initiated for this reason. In such a situation, the subsequent submission of the annual
financial statements is not possible, so the financial position of the bankruptcy can be
determined from the extraordinary audit report.

13 Zakon o privrednim drustvima [Company Law] Art. 546, para.l, it. 10, Official
Gazette of Republic of Serbia 36/2011, 99/2011, 83-2014, 5/2015, 44/2018, 95/2018,
91/2019.
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Table 1. Decision making in the Continuation Bias Problem

Decision Freq. Percent
Reject 34 53.97
Accept 18 28.57
Other (second chance) 11 17.46
Total 63 100.00

This heterogeneity may be observed between commercial courts,
but also within commercial courts. Figure 2 reveals that both types of
heterogeneity are present. Out of 15 first instance courts (one court
with only one response was not included), only in six courts bankruptcy
judges provide unison and cohesive answer. In the remaining nine
first-instance courts, as well as in the higher instance courts, judges
provided substantively different responses. With respect to between
courts’ differences, four commercial courts seem to be biased towards
continuation (i.e. pro-debtor proxied by the acceptance decision) and
six towards creditor (with only four courts being evidently pro-creditor,
proxied by the rejection decision). The remaining six courts had significant
within heterogeneity, so it is not possible to classify them either as having
pro-debtor or pro-creditor bias.

Figure 2. Continuation bias — within-court and between-courts
heterogeneity
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This makes allocation of cases to the particular judge a significant
determinant for how the debtors and creditors will be treated and how the
law will be applied. They also provide support for the recent attempts of
forum shopping, where debtors changed the seat of their companies in
order to be able to file for bankruptcy in different jurisdiction.

4.2. Case 2: Specific Pro-Creditor Bias

The second case examined whether characteristics of creditors
and the size of the claim affect judges’ decisions. Unbeknownst to the
respondents, they were randomly distributed to either to a control group
or to a treatment group. To examine whether judges are more prone to
decide in favour of particular type of creditors, we presented judges
with the case in which in the PARP proceedings a creditor, either an
entrepreneur (control group) or a public enterprise (treatment group), had
disputed claims against the debtor. We asked judges to state how they
would assess the value of disputed claims for the purpose of voting. To
examine the effect of the size of the claim, the disputed sum significantly
differed in the two versions of a hypothetical case (the sum in the control
group was set to be much higher).!*

Again, in creating the case our starting point was a legal ambiguity.
Namely, amendments to the 2014 LoB stipulated that the assessment of
the likelihood of claims for voting purposes may be made solely by an
authorized professional (appraiser). However, amendments to the LoB
in 2017 removed this norm, creating a dilemma whether a bankruptcy
judge alone should assess the likelihood for the purpose of voting.!> We

14 Additional details of the second hypothetical case are as follows. The creditor’s
first claim against the debtor originates from damages and amounts to EUR 100,000
(control group) or EUR 5,000 (treatment group). The disputed sum represents the value of
real estate that the debtor has misappropriated. Consequently, the creditor filed claim for
damages with the civil court, and a preliminary hearing was scheduled. Additionally, the
creditor also seeks a sum of EUR 100,000.00 from the debtor, backed by a first instance
judgement rendered. The said first instance judgement partially upheld the claim to the
amount of EUR 50,000.00, while rejecting it for the remaining EUR 50,000.00. From
the judgement’s reasoning, it is apparent that the claim has become unenforceable due
to the statute of limitations, since said claim became due three years before it was filed.
Being that, according to the court of first instance, the statute of limitations that applies to
companies (referred to in Article 374 of the Law on Obligations) should apply accordingly
to entrepreneurs, this claim was considered unenforceable due to the statute of limitations.
The PARP acknowledged said creditor’s claim to the amount of EUR 50.000,00, based on
the aforementioned first instance judgement, while listing the claim of EUR 100.000,00
for damages and the remaining EUR 50.000,00 (considered obsolete and unenforceable
by the first instance judgement) as disputable.

15 Art. 160 LoB.
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hypothesise that judges would be prone to protect the entrepreneur with
a large disputed claim, rather than public enterprise with a small disputed
claim. To avoid random value answers, we avoided asking judges to
provide the particular sum and instead asked two questions.

First, we asked judges whether they would perform the evaluation
themselves or they would appoint a professional (appraiser) to do the
assessment (Case 2a). Note that the problem explicitly states that the
creditor that filed said claim had proven with certainty the existence of
damages in the amount of real estate’s market value.

As the total size of the data set is n=62, we perform the Freeman-
Halton extension of the Fisher exact probability test for a 3x2 contingency
table.'® The null hypothesis is that these two categories are not different.
The test shows that there is no statistically significant difference with
respect to the creditors’ type and size of the claim (p= 0.204).

Table 2. Number of judges choosing options related to the
valuation of the disputed claim

Independently Independent} Y b’u t Appraiser’
Group : using appraiser’s . Total
(no appraiser) estimate estimate
Control Group
(Entrepreneur) 22 3 7 33
Treatment
Group 16 8 6 30
(Public Ent.)
Total 38 11 13 62

16 For a 3x2 table, it is only possible to compute non-directional (two-tailed)
probabilities. For general introduction to Fisher exact probability test and contingency
tables, see Agresti (2007, 45-49). In our case n is relatively small and the data is
unbalanced, so we used both exact distributions and large-sample approximations.
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Figure 3. Creditor specific bias — Number of judges choosing options
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To test for robustness of our findings, we also combined all the
responses where judges stated that they would engage an appraiser (Table
3). As we hypothesise that judges are more likely to appoint an appraiser
when the size of claim is large, we use a one-sided Fisher exact probability
test. Again, the test rejects our hypothesis as p=0.162, and although data
showed that judges were more likely to appoint appraisers when the size
of the claim is larger, the results were not statistically significant.

Table 3. Case 2a: Number of judges choosing options

Group Independently Using appraiser’s | Total
(no appraiser) estimate

Control Group (Entrepre- 22 (69.7%) 10 (30.3%) 33

neur)

Treatment Group (SOE) 16 (53.3%) 14 (46.7%) 30

Total 38 24 62

Second, we also examined how a bankruptcy judge would act with
respect to the non-final first instance judgment on a disputed monetary
claim that is found to be groundless (Case 2b). More specifically, the
judges were asked to provide an answer to whether they would base their
decision only by looking at the order of the judgment (in which the court

92



Branko Radulovi¢, Marko Radovi¢ (str. 80-99)

has rejected said claim), or they would assess the merits of the claim
by analysing the judgement’s reasoning. We assessed whether judges
are either pro-state or pro-entrepreneur, depending on whether they also
looked at the reasoning, trying to find additional grounds for revaluation
of the disputed monetary claim.

Table 4 shows that in both the control and treatment group the
majority of judges look at the judgement and the reasoning. While the
share of judges that look at both judgement and reasoning is higher in
the case of entrepreneurs, we again do not find a statistically significant
difference.

Table 4. Case 2b: Number of judges choosing options

Judgement and
Only Judgement Reasoning N
Control Group (Entrepre- 12 (38.7%) 19 (61.3%) 31
neur)
Treatment Group (SOE) 13 (48.1%) 14 (51.9%) 27
Total 25 33 58

Results, however, reveal another potentially problematic aspect of
bankruptcy judges’ reasoning. It is objectively expected that due to the
small amount the bankruptcy judge should not indulge in the detailed
analysis of the correctness of the legal position taken in the reasoning of
the first instance basic court. Our results reveal that this is not the case.

4.3. Case 3: Social Concerns and Judicial Activism

Radulovi¢, Radovi¢ (2019) identified several examples of judicial
activism in recent Serbian bankruptcy practice. Under judicial activism
in this paper, we refer to bankruptcy rulings that are based on personal
opinion, rather than on existing bankruptcy law."” We thus examine to
what extent judges behave more like legislators than like judges. While
the term “judicial activism” is traditionally employed in the context
of appellate courts (Green, Roiphe 2019, 365), in the case of Serbian
bankruptcy courts there is no such exclusivity, as first instance judges
may also use and abuse discretion in how they conduct hearings and rule
decisions.

17" The term “judicial activism is defined in a number of disparate, even
contradictory ways” (Kmiec 2004, 1443). Kmiec (2004) provided an in-depth discussion
of various definitions of judicial activism that have been used in the US. Note that the
definition used in this paper is different from the one that emphasizes creativity in the
interpretation of the law.
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We presented judges with a case in which a petitioner had filed a
motion for initiating bankruptcy proceedings in accordance with a PARP.
We altered the case to test for the effects of both social concerns and
judicial activism. To control for the social concerns and ties to the local
community, judges were again randomly distributed to a control and a
treatment group. In the control group the debtor was a micro-enterprise
that employs 10-15 persons, and in the treatment group the petitioner
was a large company employing 1,500 workers. Unlike the first case,
where due to vague circumstances judges could decide both ways, in the
third case the law clearly suggests that judges should confirm the plan.
Hence, any rejection of confirmation of the plan could be interpreted as
an instance of judicial activism.

The third case provided judges with the following context. The
PARP petitioner stated that the reasons for bankruptcy were permanent
inability to make payments as well as excessive indebtedness. The
debtor’s business activity is the production of specialised packaging.
During the previous period, the debtor did business only with company
A (buyer). Due to problems, the buyer needed less packaging from the
petitioner, which left the petitioner insolvent. The PARP, as a part of
the financial projection, stated that the business of the proponent’s main
client, company A, was s of paramount importance. In order to increase
business revenue, the petitioner also continuously made efforts to gain
other clients as customers. The debtor stated that, should they gain new
buyers, a more favourable settlement for creditors could be reached,
in comparison to bankruptcy. However, the debtor did not submit any
letter of intent or preliminary contract, nor any other evidence that would
make the debtor’s cooperation with potential partners credible. These
circumstances make the debtor’s future business extremely uncertain.
Notwithstanding these facts, the majority of all creditor classes have
voted in favour of the plan. We asked judges to make a decision regarding
the confirmation of the plan. Table 5 and Figure 4 show that responses
were almost identical in both groups.

Table 5. Social concerns and judicial activism —
Number of judges choosing options

Group Confirm Reject Other | Total
Control Group (Small) 25 4 1 30
Treatment Group (Large) 22 4 1 27
Total 47 8 2 57
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Figure 4. Social concerns and judicial activism — Number of judges
choosing options
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The Fisher exact test clearly rejects the null hypothesis. Although
we cannot relate judicial activism to social concerns, almost 18% of
judges express judicial activism either by promptly rejecting the adopted
plan or by stating that further actions would be required before confirming
the plan. Interestingly, the share of activist judges is similar both at the
first instance and appellate courts (both CAC and SCC). While judicial
activism in this particular hypothetical case means that bankruptcy judges
strive to confirm only feasible plans, i.e. prevent inefficient reorganisation,
which may be a positive step in terms of signalling judicial skills, in the
context of the current Serbian bankruptcy framework this only contributes
to legal uncertainty (at least until the LoB is harmonized with the recently
adopted EU Directive on Restructuring and Insolvency).!®

5. CONCLUSION

Our study shows that there are some good and some bad news
for the Serbian bankruptcy judiciary. First, the majority of bankruptcy

18 See Directive (EU) 2019/1023 of the European Parliament and of the Council,
2019 O.J. (L 172) 18. The implementation of the Directive 2019/1023 would dramatically
change the role of the bankruptcy judge in Serbia. For a detailed review on the potential
implementation of the Directive 2019/1023 in Serbia see Radulovi¢ (2019).
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judges did resist the continuation bias. However, the majority is rather
slim, as only 54% of judges rejected submission of the plan by the
dubious petitioner. Second, we did not find sufficient statistical evidence
to claim that judges behave differently depending on the type of creditor.
In other words, judges are unaffected by the type of the debtors and were
indifferent to social concerns proxied by the number of employees. We
think that unbiasedness is rather good news.

At the same time, we observed a very high level of heterogeneity
among Serbian bankruptcy judges in their interpretation of the bankruptcy
laws. Additionally, the judges paid too much attention to irrelevant issues.
Such practices by bankruptcy judges are making the process even more
costly and time-consuming, further wasting scarce judicial resources.
Finally, considering that the whole process of reorganization is based
on the out-of-court negotiation between creditors and the manifestation
of their will exemplified by the plan approval, it is rather questionable
whether the will, clearly expressed by the majority creditors, should
be affected by the judge. The share of judges that go beyond what is
provided for in the law is close to 20%, i.e. roughly there is a one in
five chance that the court may interfere and examine the feasibility of
the plan in spite of the fact that the very same plan was approved by
the creditors. This type of judicial activism further amplifies the legal
uncertainty of the bankruptcy process in Serbia. Our results clearly show
that both jurisdiction and the allocation of cases to a particular judge
represent significant determinants of how the debtors and creditors will
be treated and how the bankruptcy law will be applied.

REFERENCES

Agresti, Alan. 2007. An Introduction to Categorical Data Analysis. 2d ed.
Hoboken, N.J.: John Wiley & Sons.

Ayotte, Kenneth, Hayong Yun. 1/2007. Matching Bankruptcy Laws
to Legal Environments. The Journal of Law, Economics, and
Organization, 25: 2-30.

Begovi¢, Boris. 10-12/2016. Valutna klauzula: svrha, dileme i moguéi
ishodi. Pravo i privreda 54: 24-53.

Blazy, Régis, Bertrand Chopard, Agnes Fimayer, Jean-Daniel Guigou.
2/2011. Employment preservation vs. creditors’ repayment under
bankruptcy law: The French dilemma? International Review of
Law and Economics 31:126—-141.

Claessens, Stijn, Leora F. Klapper. 1/2005. Bankruptcy Around the World:
Explanations of its Relative Use. American Law and Economics
Review 7: 253-283.

96



Branko Radulovi¢, Marko Radovi¢ (str. 80-99)

Davydenko, Sergei. A., Julian R. Franks. 2/2008. Do Bankruptcy Codes
Matter? A Study of Defaults in France, Germany, and the U.K. The
Journal of Finance 63: 565—608.

Evans, Jocelyn. 1/2003. The effect of discretionary actions on small firms’
ability to survive Chapter 11 bankruptcy. Journal of Corporate
Finance 9: 115-128.

Decker, Klaus, Georgia Harley, Srdjan Svir¢ev. 2014. Serbia judicial
functional review (Vol. 2): Main report. Washington, D.C.: World
Bank Group.

Gennaioli, Nicola, Stefano Rossi. 11/2010. Judicial Discretion in Corporate
Bankruptcy. The Review of Financial Studies 23: 4078-4114.

Green, Bruce. A., Rebecca Roiphe. 2/2019. Judicial Activism in Trial
Courts. New York University Annual Survey of American Law 74:
365-392.

Guthrie, Chris, Jeffrey J. Rachlinski, Andrew, J. Wistrich. 4/2001. Inside
the Judicial Mind. Cornell Law Review 86: 777-830.

He, Dongwei, Kai Yu, Jun Wu. 1/2020. Industry characteristics, court
location, and bankruptcy resolution. Journal of Management
Analytics, in press.

Iverson, Benjamin. 11/2017. Get in Line: Chapter 11 Restructuring in
Crowded Bankruptcy Courts. Management Science 64: 5370-5394.

Iverson, Benjamin, Joshua Madsen, Wei Wang, Qiping Xu. 2018.
Learning by Doing: Judge Experience and Bankruptcy Outcomes.
Unpublished manuscript. https://papers.ssrn.com/sol3/papers.cfm?
abstract_id=3084318 (last visited 20 January 2020).

Jolls, Christine, Cass R. Sunstein. 4/2006. The Law of Implicit Bias.
California Law Review 94: 969-996.

Kmiec, Keenan D. 5/2004. The Origin and Current Meanings of “Judicial
Activism.” California Law Review 92: 1441-1477.

Lambert-Mogiliansky, Ariane, Konstantin Sonin, Ekaterina Zhuravskaya.
2/2007. Are Russian commercial courts biased? Evidence from a
bankruptcy law transplant. Journal of Comparative Economics, 35:
254-2717.

LoPucki, Lynn. M., Joseph W. Doherty. 1/2004. The Determinants of
Professional Fees in Large Bankruptcy Reorganization Cases.
Journal of Empirical Legal Studies, 1: 111-141.

Mills, Linda. 1999. 4 Penchant for Prejudice: Unravelling Bias in Judicial
Decision Making. Ann Arbor: The University of Michigan Press.

Mojasevi¢, Aleksandar S., Ljubica Nikoli¢. 79/2018. Kognitivne pri-
strastnosti u pravnoj oblasti: Mesto susreta pravne i bihevioristicke
nauke. Zbornik radova Pravnog fakulteta u Nisu 57: 253-274.

97



Anali Pravnog fakulteta u Beogradu, godina LXVIIL, 2/2020

Morrison, Edward R. 2/2007. Bankruptcy Decision Making: An Empirical
Study of Continuation Bias in Small Business Bankruptcies. The
Journal of Law & Economics 50: 381-419.

Nash, Jonathan Remy, Rafael 1. Pardo. 3/2012. Does Ideology Matter in
Bankruptcy? Voting Behaviour on the Courts of Appeals. William
and Mary Law Review 53: 919-986.

Rachlinski, Jeffrey J., Guthrie, Andrew, J. Wistrich. 5/2006. Inside the
Bankruptcy Judge’s Mind. Symposium: The Role of the Judge
in the Twenty-First Century. Boston University Law Review 86:
1227-1266.

Rachlinski, Jeffrey J., Guthrie, Andrew, J. Wistrich. 1/2007. Heuristics
and Biases in Bankruptcy Judges. Journal of Institutional and
Theoretical Economics 163: 167—186.

Rachlinski, Jeffrey J., Andrew, J. Wistrich. 1/2017. Judging the Judiciary
by the Numbers: Empirical Research on Judges. Annual Review of
Law and Social Science 13: 203-229.

Radovi¢, Vuk. 2017. Stecajno pravo—knjiga druga (pobijanje pravmnih
radnji stecajnog duznika, reorganizacija, medjunarodni stecaj,
stecaj povezanih drustava). Pravni fakultet, Univerzitet u Beogradu,
Beograd.

Radovi¢, Vuk, Branko Radulovi¢. 2/2018. Prearranged Reorganization
Plans in Serbia: Form Over Substance. European Business
Organization Law Review, 19: 393—-413.

Radulovi¢, Branko. 1/2015. Unapred pripremljeni planovi reorganizacije
i problem negativne selekcije. Anali Pravnog fakulteta u Beogradu,
63: 151-168.

Radulovi¢, Branko, Marko Radovi¢. 4-6/2019. Nezakonitost u postupanju
povodom unapred pripremljenih planova reorganizacije. Pravo i
Privreda 57: 649-667.

Radulovi¢, Branko. 2019. Direktiva o restrukturiranju i nesolventnosti:
sve ¢e to zakoni pozlatiti. 58—80 in Uskladivanje poslovnog prava
Srbije sa pravom Evropske unije (2019), edited by Vuk Radovi¢,
Pravni fakultet, Univerzitet u Beogradu, Beograd.

Sharfman, Keith. 2/2005. Judicial Valuation Behavior: Some Evidence
from Bankruptcy. Florida State University Law Review 32: 387—
400.

Todorovi¢, Ivan. 4-6/2017. Izvodljivost plana reorganizacije. Pravo i
Privreda 55:246-257.

Teichman, Doron, Eyal Zamir. 2014. Judicial Decision-Making: A
Behavioral Perspective. 664—702 in The Oxford Handbook of

98



Branko Radulovi¢, Marko Radovi¢ (str. 80-99)

Behavioral Economics and the Law, edited by Eyal Zamir, Doron
Teichman. Oxford: Oxford University Press.

Vukeli¢ Luka, Martina Prpi¢, Blazo Nedi¢, Branko Radulovi¢, Luka
Andri¢. 2014. Trends in corporate Restructuring — Croatia and
Serbia examined and contrasted. EBRD Law in Transition Online.
https://www.ebrd.com/downloads/research/law/lit114.pdyf, last
visited 10 January 2020.

Article history:
Received: 16. 4. 2020.
Accepted: 21. 5. 2020.

99



UDK 347.232
CERIF: S130
DOI: 10.5937/AnaliPFB2002100L

Dr Karmen Lutman, LL.M. (Berlin)*

NEOSNOVANO OBOGACENIJE U ODNOSU NA
UGOVORNO, DELIKTNO I STVARNO PRAVO

Pravo neosnovanog obogacenja nezavisna je grana obligacionog prava koja
se zbog svog razvoja u istoriji do neke mere preklapa sa drugim oblastima civilnog
prava — deliktnim, stvarnim i ugovornim pravom te poslovodstvom bez naloga. Upra-
vo zbog toga se Cesto postavlja pitanje odnosa ugovornih zahteva prema zahtevima
po drugim pravnim osnovama. Rad se bavi pitanjem da li je zahtev iz neosnovanog
obogacenja u odnosu na ugovorno, deliktno i stvarno pravo supsidijarnog karaktera
i da li je iskljucen ukoliko poverilac ima mogucnost da podnese zahtev po drugaci-
Joj, specijalizovanoj pravnoj osnovi. U raspravi se, koja slovenacko pravo stavija u
srediste i analizira ga u svetlu reSenja odabranih stranih pravnih sistema, razmatraju
razlicite varijante principa supsidijarnosti te uloga i znacaj prava neosnovanog obo-
gacenja u sistemu gradanskog prava.

Kljuéne reci:  Supsidijarnost. — Neosnovano obogacenje. — Kondikcije. — Verzije. —
Princip specijalnosti.

1. UVOD

Iako neosnovano obogacéenje predstavlja autonomni izvor obaveza
1 stvara kompletan sistem pravila sa sopstvenim konceptima i principima,
njegov polozaj u postoje¢em pravnom sistemu nije potpuno razjasnjen.
Tome je doprinela istorijska disperzija zahteva iz pravno neosnovanog
obogacenja koji su se vekovima razvijali pod okriljem razlicitih instituta
i tek su nedavno spojeni u jedinstveni koncept neosnovanog obogacéenja.

Asistentkinja za gradansko i privredno pravo, Pravni fakultet Univerziteta u
Ljubljani, karmen.lutman@pf.uni-lj.si.
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Danas se jo§ uvek do neke mere preklapa sa drugim oblastima civilnog
prava — deliktnim, stvarnim i ugovornim pravom te poslovodstvom bez
naloga — zbog Cega je, ¢esce od bilo koje druge grane obligacionog prava,
u konkurenciji sa zahtevima drugih pravnih oblasti.

Cesto se primeéuje da zahtev iz obogacenja ima samo supsidijarnu
ulogu i na njega se moze pozvati tek ako za poverioCevo potrazivanje
ne postoje druge specijalnije pravne osnove. U tom smislu, neosnovano
obogacenje bi trebalo da sluzi za popunjavanje praznina kada se za otkla-
njanje posledica neosnovanog prenosa imovine ne mogu nac¢i osnove u
drugim institutima gradanskog prava ili se njihovom primenom ne mogu
posti¢i zadovoljavajuci rezultati (Letovska 2007, 3).

Autori ga porede sa zaStitnom mrezom koja pruza izvesnu flek-
sibilnost u obligacionom pravu (Letovska 2007, 3). Otuda i metafora o
dvoglavom bogu Janusu, prema kojoj neosnovano obogacenje jednim
licem gleda prema ugovornom pravu i nastoji da ispravi njegove gres-
ke, dok drugim licem iz istog razloga gleda prema deliktnom i stvarnom
pravu (Dannemann 2009, 7). Medutim, upravo je neosnovano obogacenje
grana obligacionog prava koja osigurava da se niko bez zakonskog osno-
va ne moze okoristiti na ra¢un drugog. Njegova svrha je jasna: utvrditi
da li se i u kojoj meri duznik neosnovano obogatio na racun poverioca i
pobrinuti se o prenosu neosnovano stecenih koristi od oboga¢enog nazad
ka osiromaSenom licu. Zbog toga se postavlja pitanje njegove pozicije
u ostvarivanju tog cilja u sistemu gradanskog prava. Rad se fokusira na
polozaj i ulogu prava neosnovanog obogacenja te analizom razlicitih kon-
cepata principa supsidijarnosti pokusava da odgovori na neke dileme koje
se postavljaju u vezi sa odnosom prava neosnovanog obogacenja prema
ugovornom, deliktnom i stvarnom pravu.

2. O SUPSIDIJARNOSTI PRAVA NEOSNOVANOG
OBOGACENJA

2.1. Opste o principu supsidijarnosti

Princip supsidijarnosti u medusobnom odnosu dva zahteva znaci da
jedan od zahteva iskljucuje drugi, iako su ispunjene sve pretpostavke za
njega (Grantham, Rickett 2001, 273).

Ako se opsti zahtev iz pravno neosnovanog obogacenja smatra
supsidijarnim, podnosilac zahteva se ne moze pozivati na njega ako ima
na raspolaganju zahtev po drugom pravnom osnovu (Jooste, Schrage
20164, 8).
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Uporednopravno govore¢i, postoji nekoliko varijanti tog principa,
s tim Sto je doktrina supsidijarnosti u najstrozem obliku zastupljena u
zemljama romanskog pravnog kruga.!

Prema konceptu tzv. jakog efekta ili apstraktnog znacenja supsidi-
jarnosti, zahtev iz neosnovanog obogacenja iskljucen je svaki put kada
poverilac ima na raspolaganju zahtev po drugacijoj, specijalizovanijoj
pravnoj osnovi, ¢ak i ako ga — zbog stvarnih ili pravnih prepreka — ne
moze primeniti (i stoga moze da bude samo hipoteticki) — (Nicholas
1994, 2038; Smith 2002, 597).

Tako, na primer, osiromaseni poverilac zahtevom iz neosnovanog
obogacenja ne moze zahtevati vracanje neosnovane koristi koju je duz-
nik stekao svojim protivpravnim ponaSanjem ako su ispunjeni uslovi za
ostvarivanje zahteva za naknadu Stete iz delikta, bez obzira da li je on ve¢
zastareo ili ne (Nicholas 1994, 2043).2

Nesto drugaciji je koncept tzv. slabog efekta ili konkretnog znace-
nja supsidijarnosti, prema kojem se poverilac ne moZze pozivati na zahtev
iz neosnovanog obogacenja ako u konkretnom slu¢aju ima na raspolaga-
nju drugi, specijalniji zahtev (Nicholas 1994, 2043). Prema tom konceptu,
zahtev iz neosnovanog obogacenja iskljucen je samo u sluc¢aju kada po-
verilac stvarno ima na raspolaganju zahtev po drugom pravnom osnovu.

Osim te dve izvedbe principa supsidijarnosti, u novijoj literaturi se
mogu pronaci jo§ dva koncepta. Pristup koji zagovara Jooste je kompro-
mis izmedu apstraktnog i konkretnog pristupa. U tom slucaju zahtev iz
neosnovanog obogacenja dostupan je kad god poverilac nema drugog efi-
kasnog pravnog leka, pod uslovom da se ne zaobidu druga pravna pravila
(Jooste, Schrage 2016a, 9).

Kao cetvrti, vredi pomenuti tzv. prakti¢ni koncept supsidijarnosti,
koji se fokusira na poziciju zahteva iz pravno neosnovanog obogacenja u
procesu. Kao $to primjecuje Snijders, tuzioci svoj primarni tuzbeni zahtev
uglavnom zasnivaju na specijalizovanoj pravnoj osnovi, poput ugovora ili
delikta, a alternativno — kao krajnje sredstvo — podnose zahtev po osnovu
neosnovanog obogacenja (Snijders 2001, 145-158; sazeto prema: Jooste,
Schrage 2016a, 8).

O procesnim aspektima ostvarivanja zahteva po osnovu neosno-
vanog obogacenja u hrvatskom pravu raspravlja Frani¢ (Frani¢ 2010,
35-45).

Kako objasnjava, u postupku je zahtev iz obogacenja sa odstetnim
zahtevom u odnosu iskljucenja, konkurencije ili kumulacije (detaljnije u:

' To ne iznenaduje jer iz francuskog prava proizilazi i princip non-comul, a vazi

za odnos izmedu zahteva po ugovoru i deliktu.

2 Autor objasnjava da je takav stav veéine u italijanskom zakonu, prihvatajuéi

koncept apstraktnog tumacenja principa supsidijarnosti.
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Frani¢ 2010, 42—-44). Medutim, postavlja se pitanje moze li se procesni
aspekt ostvarivanja zahteva iz neosnovanog obogacenja shvatiti kao po-
seban, nezavisan koncept jer materijalno pravo odreduje poziciju zahteva
iz neosnovanog obogacenja u odnosu na zahteve po drugim osnovama, a
procesna pravila su odraz materijalnopravnih stavova u postupku.

2.2. Uporednopravni pogled
2.2.1. Francusko i italijansko pravo

U romanskim pravnim sistemima, kao $to su francusko 1 italijan-
sko pravo, opsti zahtev po osnovu neosnovanog obogaéenja igra izrazito
supsidijarnu ulogu i dolazi u obzir tek kada tuzilac nema na raspolaganju
specijalnije pravno sredstvo. Rasprave o poloZaju neosnovanog oboga-
¢enja u romanskim pravnim sistemima odnose se na neosnovano oboga-
¢enje u uzem smislu, to jest na generalnu klauzulu i pravila o restituciji
povezana sa njom. Posto su kondikcijski zahtevi po uzoru na rimsko pra-
vo izuzeti iz neosnovanog obogacéenja u uzem smislu, generalna se klau-
zula odnosi prevashodno na verzione zahteve, gde se obogacenje stice na
drugaciji nacin, a ne putem ispunjenja. Zbog toga se tamosSnje rasprave
pretezno ticu odnosa izmedu pravno neosnovanog obogacenja i delikta.

Italijansko pravo primenjuje najstrozi oblik principa supsidijarnosti,
to jest koncept apstraktnog znacaja supsidijarnosti, prema kojem je zah-
tev iz neosnovanog obogacenja iskljucen svaki put kada poverilac ima
na raspolaganju specijalniji zahtev, ¢ak i ako ga u konkretnom slucaju —
zbog stvarnih ili pravnih prepreka — ne moze ostvariti (Jooste, Schrage,
20164, 15; Nicholas 1994, 2038 i dalje; Schlechtriem 2000, 14, Rn. 19).

U skladu sa izri¢itom odredbom ¢l. 2042 Codice civil vazi da ,,po-
verilac ne moze podneti zahtev iz neosnovanog obogacéenja, ako odstetu
moze da zatrazi drugim pravnim sredstvom®.®* Kriti¢ari ovog koncepta
pojasnjavaju da je, s takvog stanovista, uloga opSteg zahteva iz neosno-
vanog obogacéenja u postojeéem sistemu obligacionog prava prakti¢no
beznacajna (Nicholas 1994, 2039).

Francusko pravo proizilazi iz blaze verzije principa supsidijarnosti
i predstavlja kompromis izmedu apstraktnog i konkretnog koncepta supsi-
dijarnosti. Prema ovom pristupu, poverilac se ne moze pozivati na opsti
zahtev iz neosnovanog obogacenja ako u konkretnom slucaju ima na ras-
polaganju specijalniji zahtev iz naslova ugovora, kvazikontrakta, delikta
ili kvazidelikta (Descheemaeker 2017, 89).* Ako poverilac u konkretnom

3 (L. 2042 Codice civile u originalu glasi: ,,L ‘azione di arricchimento non é pro-
ponibile quando il danneggiato puo esercitare un’altra azione per farsi indennizzare del
pregiudizio subito.*

4 Autor se poziva na definiciju Aubry i Rau u Cours de droit civil frangais, vol.
6, 4. izdanje, 1873, § 578.
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slucaju nema na raspolaganju specijalnije pravno sredstvo i, prema op-
S$tim pravilima, dakle, mogao bi da se poziva na neosnovano obogacenje,
francuski zakon predvida dodatno ogranicenje zasnovano na razliCitim
razlozima zbog kojih poverilac u konkretnom sluc¢aju nema na raspola-
ganju specijalniji zahtev. Ako je specijalniji zahtev iskljucen iz razloga
pravne prirode (na primer zbog zastarelosti), poverilac umesto njega ne
moze podneti zahtev iz neosnovanog obogacenja, dok je to moguce ako
je ostvarivanje specijalnijeg zahteva onemoguceno iz stvarnih razloga (na
primer, zbog nesolventnosti duznika) — (Nicholas 1994, 2039). Razlog
je najverovatnije u tome $to bi u prvom slucaju bila potpuno izostavlje-
na pravna pravila, koja poveriocu onemoguc¢avaju primenu specijalnijeg
pravnog pravila.

U Francuskoj je supsidijarna uloga neosnovanog obogacenja posle-
dica ¢injenice da opsti zahtev iz neosnovanog obogacenja dugo nije bio
deo zakonskog prava, §to je proizvelo znacajno ogranienje u njegovoj
primeni, i sluzio je samo za popunjavanje zakonskih praznina. Medutim,
taj njegov polozaj nije izmenila ni ¢injenica da je reformom Code ci-
vil 2016. godine dobio svoje mesto u zakoniku jer je zajedno sa njim
bila ozakonjena i odredba o supsidijarnosti (¢l. 1303-3 Code civil). Tom
odredbom je propisano da se ,,0siromaseno lice ne moze pozivati na opsti
zahtev iz neosnovanog obogacenja ako na raspolaganju ima drugu tuzbu
ili je ono iskljuceno iz razloga pravne prirode, na primer zbog zastarelo-
sti“.> Njome se ozakonjuje ranije pomenuti koncept supsidijarnosti, koji
se razvio u sudskoj praksi.

2.2.2. Nemacko pravo

Za razliku od italijanskog i francuskog prava, u nemac¢kom pravu
mogucénost pozivanja na zahtev iz neosnovanog obogacenja nije a priori
isklju¢ena ako je na raspolaganju tuzba po drugacijem pravnom osnovu
(Jooste, Schrage 2016b, 223).

Postoje i izuzeci od tog osnovnog pravila, posebno u oblasti stvar-
nog prava i u odnosu zahteva iz obogacéenja jednih prema drugima. Da-
kle, u pravu neosnovanog obogacéenja ,kondikcije ispunjenja“ (kondik-
cioni zahtevi) imaju prednost nad ,,kondikcijama neispunjenja* (verzio-
ni zahtevi), §to je posebno vazno u trostranim odnosima neosnovanog

obogacenja (vidi Dannemann 2009, 149). Odnos izmedu neosnovanog

3 Cl. 1303-3 Code civil u originalu glasi: ,,L’appauvri n’a pas d’action sur ce
fondement lorsqu’une autre action lui est ouverte ou se heurte a un obstacle de droit, tel
que la prescription.

6 Zbog principa relativnosti obligacionih odnosa, zahtev iz neosnovanog oboga-
¢enja polazi$no se dopusta samo protiv onog Cija je obaveza ispunjena poverio¢evom rad-
njom. Stoga, ako je kupac prema nalogu prodavca uplatio sumu kupovne cene tre¢em licu,
a kasnije se ispostavilo da je kupoprodajni ugovor nevazeéi, mo¢i ¢e da zatrazi povracaj
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obogacenja i stvarnopravnog rezima restitucije smatra se problemati¢nim
(Jooste, Schrage 2016b, 225).

Poslednji se koristi za odnos izmedu vlasnika i posednika, ali, pre-
ma preovladavajuéem stavu, ima prednost nad neosnovanim obogaéenjem
(Dannemann 2009, 151; sli¢no i Jooste, Schrage 2016b, 225). Takav stav
se polemise, posebno u vezi sa vracanjem sekundarnih koristi (troSkova,
plodova i korisnickih naknada) u slucaju niStavih i otkazanih ugovora,
gde bi bilo smislenije primeniti rezim neosnovanog obogacenja (Danne-
mann 2009, 151). Za razliku od francuskog i italijanskog prava, zahtevi
iz neosnovanog obogacenja i delikta nisu u konkurenciji i nisu u supsi-
dijarnom odnosu, tako da poverilac moze slobodno da bira izmedu njih
(Dannemann 2009, 151; Jooste, Schrage 2016b, 225; Smith 2002, 621).

2.2.3. Englesko pravo

U engleskom pravu nije poznat koncept supsidijarnosti eo nomine,
ali je u odredenim slucajevima zahtev iz neosnovanog obogacéenja ipak
iskljucen, na primer, ako je ispunjenje izvrSeno u ocekivanju buduceg
zakljucenja ugovora, do kojeg ne dolazi. U tom slucaju pravila ugovor-
nog prava imaju prednost nad neosnovanim obogaéenjem (vise o odnosu
izmedu ugovora i pravno neosnovanog obogacenja u engleskom pravu
vidi u Smith 2002, 623; Jooste, Schrage 2016b, 227-229). 1z Restate-
menta engleskog prava neosnovanog obogacenja proizilazi da se zahtev
iz obogacenja moze ostvarivati u konkurenciji s drugim zahtevima, pri
¢emu se ne moze odobriti visSe od jednog zahteva, ako bi to omogucilo
dvostruku kompenzaciju (Burrows 2012, ¢l. 1(4)).” I inace se u teoriji
moze pronaci stav da su zahtev iz obogacenja i odstetni zahtev iz delikta
u odnosu alternativnosti te da tuzilac slobodno moze da bira izmedu njih
(Nicholas 1994, 2040; Jooste, Schrage 2016b, 229). Ako se odri¢e od
odstetnog zahteva u korist zahteva iz neosnovanog obogacenja, rec je o
tzv. waiver of tort (Nicholas 1994, 2040; Jooste, Schrage 2016b, 229).
Kako objasnjava Virgo (2006, 461), nakon §to je odabir pravnog sredstva
izvrSen, moguénost pozivanja na drugi zahtev je isklju¢ena. Medutim, po-
stoje neki koji 1 u engleskom pravu zauzimaju suprotan stav prema kojem
zahtev iz obogacenja ima samo supsidijarnu ulogu u odnosu na odstetni
zahtev (Beatson 1991, 425, medutim drugacije Birks 2005, 230).

plaéene sume samo od prodavca. Uplatom je, naime, ispunio svoju obavezu prema pro-
davcu. Stoga ispunjenje ¢inidbe (nem. Leistungskondiktion) protiv prodavca ima prednost
nad neispunjenjem ¢inidbe (nem. Nichtleistungskondiktion) protiv treCeg lica.

7 Qdredba u originalu glasi: ,,A right to restitution for unjust enrichment may be

claimed concurrently with another claim (for example, for a tort or breach of contract)
but satisfaction of more than one claim is not permitted where it would produce double
recovery.
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2.3. Pogledi na polozaj neosnovanog obogacenja
u slovenackom pravu: polazista

Za razliku od italijanskog Codice civile i francuskog Code civil,
zakonska regulativa u Sloveniji nema (ops$tu) odredbu o polozaju neosno-
vanog obogacenja u odnosu na zahteve po drugim pravnim osnovama.
Posebno pravilo kojim se reguliS§e odnos izmedu zahteva po osnovu prav-
no neosnovanog obogacenja i odsStetnog zahteva sadrzi ¢l. 189 Obligaci-
onog zakonika (OZ).,® prema kojem oS$teceni, posle nastupanja zastareva-
nja zahteva za naknadu Stete, moze zahtevati od odgovornog lica, prema
pravilima koja vaZe u slu¢aju neosnovanog obogacenja, da mu ustupi ono
$to je dobio radnjom kojom je prouzrokovana Steta. Ta odredba je bila
predvidena ve¢ u Konstantinovi¢evoj skici’, a kasnije je usvojena u Za-
konu o obligacionim odnosima (ZOO).! Ona je sadrzajno nespojiva sa
konceptom supsidijarnosti, utvrdenim francuskim pravom, prema kojem
poverilac ne moze traziti opsti zahtev iz pravno neosnovanog obogacenja
ako na raspolaganju ima tuzbeni zahtev po drugom pravnom osnovu, a
koji je ve¢ zastareo. Sli¢na odredba je poznata i u nemackom pravu, koje
takode dopusta ostvarivanje zahteva po osnovu pravno neosnovanog obo-
gacenja nakon zastarevanja odStetnog zahteva.!!

U slovenackoj teoriji se polozajem zahteva iz neosnovanog obo-
gacenja prvenstveno bavio Cigoj, koji je zauzeo stav da poverilac ima
mogucénost izbora izmedu zahteva po razliCitim pravnim osnovama. O
odnosu izmedu zahteva iz neosnovanog obogacéenja i vindikacionog za-
hteva zapisao je kako ne vidi nikakvu prepreku da tuzilac ne bi mogao
da podnese jedno ili drugo, ako ima pravni osnov za oba, pri ¢emu ¢e
Cesto lakse dokazati kondikcioni zahtev nego vlasnicki (Cigoj 2006, 266
— odnos izmedu kondikacionog i vindikacionog zahteva, i 272 — odnos
izmedu verzionog i vindikacionog zahteva; drugacije Radisi¢ 1982, 276).
Kondikacioni zahtev takode moze konkurisati zahtevu iz neosnovanog
obogacenja, tako da poverilac moze slobodno birati izmedu njih, a da
ne mora da dokaze krivicu u slucaju zahteva iz neosnovanog obogacéenja
(Cigoj 2006, 266; tako i Radisi¢ 1982, 276). Medutim, nije sasvim jasno
u kojim bi slucajevima Cak postojala konkurencija izmedu odStetnog i

8 Sluzbeni list RS 97/07 i dalje.
Cl. 167 Skice za Zakonik o obligacijama i ugovorima (,,Konstantinovi¢eva ski-

10 Shuzbeni list SFRJ 29/78 i dalje. Vidi &l 209 ZOO.

Paragraf 852 BGB u originalu glasi: ,,Hat der Ersatzpflichtige durch eine uner-
laubte Handlung auf Kosten des Verletzten etwas erlangt, so ist er auch nach Eintritt der
Verjahrung des Anspruchs auf Ersatz des aus einer unerlaubten Handlung entstandenen
Schadens zur Herausgabe nach den Vorschriften iiber die Herausgabe einer ungerecht-
fertigten Bereicherung verpflichtet. Dieser Anspruch verjahrt in zehn Jahren von seiner
Entstehung an, ohne Riicksicht auf die Entstehung in 30 Jahren von der Begehung der
Verletzungshandlung oder dem sonstigen, den Schaden auslosenden Ereignis an.*
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kondikcionog zahteva jer je tesko zamisliti da bi postupanje izvrSeno sa
ciljem ispunjenja neke obaveze bilo protivpravno. U praksi je konkuren-
cija izmedu odStetnog i verzionog zahteva sve ¢eSc¢a. Cigoj objasnjava da
verzija ima samo komplementarno znacenje. Ipak dodaje da osteceno lice
ne bi trebalo da bude liSeno moguénosti pozivanja na verzioni zahtev pri
kojem treba da dokaze manje nego kod ostalih zahteva za povracaj (Cigoj
2006, 271).

Prema stavu Jadek Pense, zahtev za naknadu $tete i zahtev iz prav-
no neosnovanog obogacenja ne iskljucuju se po svom nastanku, pa bi
osteceni trebalo da ima moguénost izbora izmedu njih ili mogu¢nost da u
istoj tuzbi sa jednim tuzbenim predlogom navede obe osnove, isti¢uéi pri
tome da ne bi trebalo da dode do dvostruke kompenzacije jer je re¢ samo
o jednom dugu (Jadek Pensa u Juhart, Plav§ak 2003, 1077).

Slovenacka teorija nacelno je viSe naklonjena stavu da zahtev iz
pravno neosnovanog obogacenja u postoje¢em gradanskopravnom siste-
mu nema samo supsidijarnu ulogu ve¢ se moze ostvarivati bez obzira na
to da li je u konkretnom slucaju na raspolaganju specijalnije pravno sred-
stvo. Prema tome, poverilac moZe slobodno da bira izmedu zahteva po
razli¢itim pravnim osnovama. Medutim, ukazuje se na problem dvostruke
kompenzacije, koja se mora izbe¢i ako dode do kumulacije zahteva po
razli¢itim pravnim osnovama.

Stavovi slovenacke sudske prakse o polozaju zahteva iz pravno ne-
osnovanog obogacenja razliciti su. lako neke odluke pokazuju izrazito
podredenu, supsidijarnu ulogu prava neosnovanog obogacenja, iz drugih
proizlazi da poverilac ima mogucnost da bira izmedu zahteva po razli¢i-
tim pravnim osnovama, posebno u slucaju odstete i neosnovanog oboga-
cenja.

U svojoj presudi II Ips 145/2010 od 20. juna 2013, pozivajuéi se na
stavove hrvatskih pisaca, Vrhovni sud Republike Slovenije zapisao je da
se ,,kondikcioni zahtev u principu moze podneti samo ako ne moze kon-
kurisati nijednoj drugoj tuzbi, posebno ne tuzbi zasnovanoj na tvrdnjama
0 neispunjenju ugovornih obaveza ili tuzbi za naknadu Stete ako je po-
stupanje zbog kojeg je nastala Steta protivpravno i takode su obezbedeni
drugi elementi gradanskog delikta® (Klari¢, Vedri§ 2006, 646 i 647). U
nastavku se objasnjava da kondikcioni zahtev dolazi u obzir (tek) samo
ako nijedna druga tuzba nije na raspolaganju.'?> Sli¢no tome, iz presu-
de Vrhovnog suda Republike Slovenije II Ips 535/2005 od 8. novembra
2007. proizlazi da ,,u nacelu kondikcioni zahtev ne moze konkurisati ni-
jednoj drugoj tuzbi, a odnos ¢ija je posledica neosnovani prelaz imovine
ne sme da bude Stetna radnja (u takvom slucaju nastaje neposlovni odnos
odgovornosti za Stetu)“.!* Tako je presudio i Visi sud u Mariboru u rese-

12 Tagka 8 obrazloZenja spomenute presude.

13 U tom sporu sud je zakljugio da pravila iz zakonske subrogacije kao imaju
prednost nad verzionim zahtevom. Isto je ucinio i Visi sud u Ljubljani, I Cpg 1281/2016
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nju I Cpg 129/2016 od 12. maja 2016: ,,...odredbe o verziji primenjuju
se samo ako zakon ne nudi korisniku nikakvu drugu pravnu zastitu, pri
¢emu Clan 190 OZ utvrduje opsta pravila o zahtevu iz neosnovanog obo-
gacenja i treba ga koristiti kao opste pravilo, tj. tek kada nijedan drugi

specijalniji materijalnopravni osnov ne dolazi u obzir.!

Drugaciji stav proizlazi iz presude Vrhovnog suda Republike Slo-
venije II Ips 311/2017 od 26. aprila 2018, u kojoj je sud, pozivajuci se
na stav Jadek Pense, zapisao: ,,Samo principijelno treba objasniti da se
odstetni zahtev 1 zahtev iz pravno neosnovanog obogacéenja ne iskljucuju.
Ako je posledica iste radnje nastanak $tete i korist odgovornog lica, mogu
da budu ispunjene pretpostavke odsStetne odgovornosti kao i zahteva iz
neosnovanog obogacenja. U takvom slucaju, oSte¢eni ima mogucnost iz-
bora po kojem ¢e pravnom osnovu zahtevati povracaj gubitka. No, zasta-
revanje potrazivanja naknade Stete i potrazivanja po osnovu neosnovanog
obogacenja nezavisno se procenjuju.“!> Sli¢an stav je o¢igledan i u presu-
di Viseg suda u Ljubljani u predmetu II Cpg 1049/2016 od 28. septembra
2016, u kojoj se navodi da ,,se zahtev za povracaj i zahtev za naknadu
Stete ne iskljucuju, nego se dopunjuju i kumulativno podnose*'¢, i u rese-
nju Viseg suda u Ljubljani I Cpg 688/2017 od 8. novembra 2018: ,,Stav
prvostepenog suda da zahtev, zasnovan na tvrdnjama o protivpravnom
ponasanju tuzenog ne moze biti kondikcijski nego samo odStetni, nije
pravilan. Uslovi za ostvarivanje zahteva iz pravno neosnovanog obogace-
nja su: obogacéenje jednog lica, osiromaSenje drugog lica, uzrocno-posle-
di¢na veza izmedu obogacenja i osiromasenja te odsustvo pravne osnove.
Tvrdnja o protivpravnom ponasanju obogacenog lica stoga nije potrebna,
ali ako je navedena, to ne iskljucuje postavljanja zahteva iz neosnovanog
obogacenja.*“!”

2.4. Nekoliko misli o polozaju zahteva iz pravno neosnovanog
obogacenja u slovenackom pravu

Navedeno ukazuje na to da se stavovi o polozaju zahteva iz neo-
snovanog obogacenja medusobno razlikuju, pri ¢emu to vazi za slove-
nacko pravno podrucje, pa i u Sirem uporednopravnom kontekstu. Razlog
znac¢ajne suzdrzanosti u primeni opSteg zahteva iz neosnovanog obogace-
nja Cesto je strah od otvaranja bo¢nih vrata neograni¢enoj odgovornosti

od 11. oktobra 2017, objasnjavajuci da je razlika izmedu neosnovanog obogacenja i za-
konske subrogacije vazna i u pogledu rokova zastarelosti.

14" Vrhovni sud Republike Slovenije takode se u ovoj odluci poziva na stav Klariéa
i Vedrisa u: Klari¢, Vedri$ 2006, 645 i dalje.

15 Tagka 18 obrazloZenja spomenute presude, pozivajuéi se na stav Jadek Pensa u
Juhart, Plavsak 2003, 1077.

16" Tagka 9 obrazloZenja spomenute presude.
17" Tagka 7 obrazloZenja spomenute presude.
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duznika ili ¢ak omogucéavanje zaobilazenja postojecih pravila civilnog
prava. U francuskoj literaturi neosnovano obogacenje se uporeduje sa tro-
janskim konjem, potajno prokrijumcarenim u tvrdavu obligacionog prava,
koji u bilo kojem trenutku moze da eksplodira i srusi njegovu unutrasnju
strukturu (tako Drakidis 1961, 580). To poredenje je preterano za slove-
nacki pravni poredak, u kojem neosnovano obogacenje ima svoje mesto
u zakonskom pravu i sastavni je deo obligacionopravne tvrdave, ali ipak
moramo paziti da se njegovom primenom ne potkopaju druga pravila.
Naime, pravo neosnovanog obogacenja vodi ra¢una o harmoniji pravnog
sistema, dopunjava ga i usavrSava, ali ne sme ugrozavati njegovu unutras-
nju koherenciju i rusiti ravnotezu uspostavljenu na pravilima stvarnog,
ugovornog i deliktnog prava (Jooste, Schrage 2016b, 234 i 235).

U slovenackom pravu specijalni zakon (pravna norma) ukida opsti
zakon, $to proizlazi iz principa lex specialis derogat legi generali.'® Sto-
ga, kada je u odnosu izmedu dva zahteva zahtev iz neosnovanog oboga-
cenja OpStl_]l specualmjl zahtev ima prednost nad njim. Iako poverllac
u principu, nije ograni¢en u ostvarivanju zahteva po razli¢itim pravnim
osnovama, sud ¢e uz odgovarajuce tvrdnje spor ipak resavati po specijal-
noj pravnoj osnovi. Odredena norma je sa drugom normom u odnosu spe-
cijalnosti, ako opsta ukljucuje specijalniju ili druga logi¢no pretpostavlja
opstiju (Zorzetto 2011, 46 1 49). U proceni odnosa specijalnosti poseb-
no su korisni slede¢i kriterijumi: (1) stvarno stanje regulisano normom;
(2) pravni efekti norme i njene posledice i (3) nacin deontoloske kvali-
fikacije (tako je, na primer, norma koja dozvoljava odredeno ponasanje
opstija od one koja takvo ponasanje zabranjuje) — (Zorzetto 2011, 46-50).
Dok se o odnosu zahteva iz neosnovanog obogacenja prema zahtevima
iz ugovora, delikta i stvarnopravnih reparacija govori u nastavku, ovde
donosim jo§ nekoliko opstih zapazanja o ulozi prava neosnovanog obo-
gacenja kod nas.

U slovenackom pravu svakako se moze odbiti primena najstro-
zeg, apstraktnog koncepta supsidijarnosti, utvrdenog u italijanskom pra-
vu, prema kojem je zahtev iz neosnovanog obogacenja iskljucen kad god
tuzilac (iako samo potencijalno) ima moguénost da podnese zahtev po
drugom pravnom osnovu. Uvodenje takvog koncepta znacilo bi prakti¢no
uklanjanje instituta neosnovanog obogacenja, a protivure¢i mu i odredba
¢l. 189 OZ, prema kojoj poverilac izri¢ito ima na raspolaganju zahtev iz
neosnovanog obogacéenja ako je odstetni zahtev ve¢ zastareo. Ta odredba,
kao sto je receno, takode sprecava primenu francuskog koncepta supsidi-
jarnosti u naSoj zemlji, prema kojem zahtev iz neosnovanog obogacenja
nije mogu¢ Cak i ako je zahtev po drugom pravnom osnovu iskljucen iz
razloga pravne prirode, na primer zbog zastarelosti.

18 Prema tom pravilu, posebne odredbe zakona namenjene specijalnom uredenju
odredenog pravnog pitanja imaju vecu snagu od odredaba drugog zakona kojima se
reguliSu ista pravna pitanja, ali samo generalno. Preuzeto prema: Kranjc 2006, 142.

109



Anali Pravnog fakulteta u Beogradu, godina LXVIIL, 2/2020

Za nas sistem prihvatljivi je koncept prema kojem se zahtev iz ne-
osnovanog obogacéenja primenjuje kad god poverilac nema na raspola-
ganju zahtev po drugom, specijalnom pravnom osnovu, pod uslovom da
njegova primena nije u suprotnosti sa sistemom vrednosti uspostavljenim
drugim pravilima civilnog prava, kada bi zapravo bila re¢ o izigravanju
zakona (tzv. fraus legis). Takav slucaj izigravanja zakona bio bi, na pri-
mer, ako bi opsti zahtev iz neosnovanog obogacenja bio stavljen na ras-
polaganje poveriocu nakon zastarelosti specijalnog zahteva. U takvom
slucaju pravila zastarelosti bi bila potpuno potkopana, §to verovatno nije
cilj prava neosnovanog obogacenja.

U tom pogledu slazem se sa stavom slovenacke sudske prakse,
koja u slucaju kolizije izmedu zahteva iz zakonske subrogacije i zahteva
iz pravno neosnovanog obogacenja daje prednost prvom, koji je specija-
lan i stoga iskljucuje moguénost pozivanja na neosnovano obogacenje.'”
Ako neko, na primer, plati tudi dug i uslovi za subrogaciju su ispunjeni,
prema pravilima subrogacije potraZivanje poverioca prelazi na ispunite-
lja. U takvom slucaju treba iskljuciti moguénost pozivanja na zahtev iz
neosnovanog obogacenja iz naslova placanja tudeg duga.”’ S obzirom na
to da se rok zastarelosti potrazivanja koje je subrogacijom preneto na
novog poverioca moze razlikovati od petogodiSnjeg roka zastarelosti za
zahteve iz neosnovanog obogacenja, pravila zastarelosti bila bi praktic-
no potkopana ako bi poverilac nakon zastarelosti potrazivanja po pra-
vilima o neosnovanom obogacenju od duznika mogao zatraziti naknadu
postignute koristi.?! Pri tome treba naglasiti da je situacija drugacija od
odnosa izmedu odStetnog zahteva i zahteva iz neosnovanog obogacenja,
gde prema izri¢itom pravilu ¢l. 189 OZ ne postoje prepreke da poveri-
lac nakon zastarelosti odstetnog zahteva podnese zahtev iz neosnovanog
obogacenja. Naime, odStetni i zahtev iz neosnovanog obogacenja imaju
potpuno drugaciji cilj — dok je odStetni zahtev usmeren na naknadu Ste-
te oSte¢enom licu, cilj zahteva iz obogacenja je oduzimanje neosnovano
postignutih koristi obogacenog lica. Upravo stoga, ostvarivanje zahteva
iz neosnovanog obogacenja nakon zastarelosti odstetnog zahteva ne po-
niStava svrhu poslednjeg (tu nije re¢ o zaobilazenju postojec¢ih pravila) —
(vidi i Nicholas 1994, 2043). No, odnos izmedu neosnovanog obogacenja
1 subrogacije je drugaciji jer oni imaju isti cilj — prenoSenje koristi koje
je duZnik postigao oslobadanjem od pla¢anja duga. Stoga bi dopustanje
zahteva iz neosnovanog obogacenja nakon zastarelosti potrazivanja, koje

19 Vidi npr. refenje Viseg suda u Mariboru I Cpg 129/2016 od 12. maja 2016,
presuda Viseg suda u Ljubljani II Cpg 342/2015 od 8. jula 2015.

20 (lan 197 OZ.

2l Tako je, na primer, u presudi Viseg suda u Ljubljani II Cpg 342/2015 od 8.

jula 2015, sud smatrao da se zahtevi tuZioca tretiraju kao povremeni zahtevi koji podlezu
trogodiSnjem roku zastarelosti, primenjujuéi pri tome pravila o subrogaciji (ta¢. 14-16
obrazlozenje presude).
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je prema pravilima subrogacije preslo na ispunitelja, bilo u suprotnosti sa
efektom pravnog poretka.

3. NEOSNOVANO OBOGACENIJE U ODNOSU NA UGOVOR

Postojanje vazeceg ugovora izmedu poverioca i duznika, koji je
osnov za prenos imovine, isklju¢uje eventualne zahteve iz pravno neo-
snovanog obogacenja izmedu njih. Takvo obogacéenje nije neopravdano
jer je ugovor pravni osnov za njega.2 Cak i u odnosima izmedu vise oso-
ba, strana koja je na osnovu vazeceg ugovora izvrsila ispunjenje u korist
treceg lica a od druge strane nije primila suprotno ispunjenje ne moze
zameniti zahtev za ispunjenje zahtevom iz neosnovanog obogacenja pre-
ma tre¢em licu® jer je za takvo ispunjenje postojao vazeci pravni osnov.

Ako ugovor prestane da vazi a raskid stupi na snagu retroaktivno
(ex tunc), izmedu ugovornih strana dolazi do zahteva za restituciju kako
bi vratile ono §to su ispunile tim ugovorom. U slovenackom pravu posle-
dice niStavih i otkazanih ugovora nalaze se u domenu prava neosnovanog
obogacenja,”* dok su posledice raskinutih dvostranih ugovora posebno
uredene u ¢l. 111 OZ, koji je smisleno dopunjen pravilima neosnovanog
obogacenja (vise o pravilima vracanja zbog raskida ugovora u slovenac-
kom pravu u Lutman, van Eck 2020). Drugaciji pravac razvoja diktiraju
tendencije u uporednom pravu, prema kojima posledice nevazecih ili otka-
zanih ugovora reguliSu posebna pravila o restituciji, koja su odvojena od
prava neosnovanog obogacenja (vise u Lutman 2017, 169—187). Razlog
posebnog uredenja lezi pre svega u unifikaciji pravila vracanja za razlicite
nacine raskida ugovora, a pisci takode isti¢u da su pravila neosnovanog
obogacenja prvobitno bila koncipirana za jednostrane odnose i nisu po-
sve prilagodena recipro¢noj prirodi dvostranih ugovora, koju je potrebno
u najve¢oj mogucoj meri uvazavati i u fazi restitucije (Jansen 2016, 21).

Kako je cilj neosnovanog obogacenja u iscrpljivanju koristi koje
je duznik bez pravnog osnova stekao na racun poverioca, u vezi s ugo-

22 Tako i presuda Vrhovnog suda Republike Slovenije 111 Ips 89/2013 od 20. janu-
ara 2015, tac. 13-16 (postojanje vazeéeg ugovora o zakupu, na osnovu kojeg je izvrSeno
ispunjenje, iskljucuje zahteve iz neosnovanog obogacenja), presuda Viseg suda u Ljub-
ljani I Cpg 1100/2016 od 7. februara 2018, ta¢. 20 (obavljen rad je placen u skladu sa
zaklju€enim ugovorom, stoga nije ispunjena pretpostavka bez zakonskog osnova), pre-
suda Viseg suda u Ljubljani I Cpg 1635/2015 od 11. maja 2016, ta¢. 8 (ugovor o zakupu
je pravni osnov za placanje i samim tim je isklju¢en zahtev iz neosnovanog obogacenja).

23 Cak i ako ugovor istekne, kondikcioni zahtev protiv saugovornika u principu
ima prednost nad verzionim zahtevom protiv trec¢eg lica (Dannemann 2009, 149). O
koliziji izmedu zahteva iz neosnovanog obogacenja u odnosima izmedu vise lica vidi:
Lutman 2019, 199-214.

24 C1. 87 1 96 OZ smisleno dopunjuju pravila neosnovanog obogaéenja.
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vorom se postavlja pitanje uloge zahteva iz pravno neosnovanog obo-
gacenja u slucaju profitabilnog krSenja ugovora. Pitanje je da li strana
osim ili umesto zahteva na ime ugovorne odstetne odgovornosti moze da
podnese i zahtev iz neosnovanog obogacenja za oduzimanje protivprav-
no stecene dobiti, koja odStetnim zahtevom uglavnom nije obuhvacéena.
S obzirom na to da se zahtev za naknadu Stete i zahtev iz neosnovanog
obogacenja prema pretpostavkama i zacrtanom cilju znacajno razlikuju,
ne moze se generalno tvrditi da je odStetni zahtev specijalniji od zahteva
iz neosnovanog obogacéenja. U praksi odstetno pravo de facto ima mono-
pol nad regulisanjem posledica protivpravnih §tetnih radnji (tako Birks
u Reynolds, Birks 1992, 58). Medutim, treba naglasiti da je cilj neosno-
vanog obogacenja razli¢it od cilja koji sledi odStetno pravo; dok se ovo
poslednje usredsreduje na polozaj oSte¢enog i na naknadu njegove Stete,
neosnovano obogacenje je usmereno prema obogacenom, a njegov je cilj
iscrpljivanje neosnovano ste¢ene koristi (vidi 1 Smith 1994, 121 i 122).

Rasprave o moguénosti oduzimanja dobiti koju je pocCinilac stekao
krSenjem ugovora u korist ugovoru lojalne strane nedavno su istaknute
pre svega u sistemima common law (vidi, na primer, Farnsworth 1985,
1339-1393; Smith 1994, 121-140; McCamus, 943-974; Siems 2003,
27-59; Kull 2001, 2021-2053; Campbell 2014, 164—188). Tome je nedav-
no doprinela i odluka Doma lordova u predmetu Blake®, koja je, dodu-
Se u specificnim okolnostima konkretnog slucaja, dopustila oduzimanje
dobiti zbog krSenja ugovora (eng. disgorgement of profits).** Medutim,
generalno, moze se primetiti da su sudovi koji u sistemima common law
po pravilu omogucavaju oduzimanje dobiti samo u slucaju delikta, povre-
de fiducijarne duznosti ili stvarnih prava, prema spomenutom pravnom
sredstvu suzdrzaniji. Na kontinentu sli¢ne rasprave ne postoje, barem ne
u vezi sa krSenjem ugovora (tako i Siems 2010, 27-59). U slovenackoj
teoriji Mozina (2015, 472 i 473) objasnjava da drugi stav ¢lana 243 OZ,
koji se inaCe odnosi na naknadu Stete poverioca u slucaju prevare ili na-
mernog neispunjenja i neispunjenja iz krajnje nepaznje, u funkcionalnom
smislu omogucava prenos dela dobiti ili cele dobiti koju je duznik stekao
krSenjem, dakle re¢ je o funkcionalnom ekvivalentu oduzimanja profita
u okviru neosnovanog obogacenja. Pritom dodaje da je sudska praksa u
vezi sa namernim ili prevarantskim krSenjima skromna i da takve raspra-
ve u teoriji ne postoje (Mozina, 473). Dakle, oduzimanje dobiti nije a pri-
ori iskljuceno u slucaju profitabilnog kr§enja ugovora, to jest ako duznik
namerno prekrsi ugovor, jer od drugog posla ostvaruje veéi profit. Ima-
juéi u vidu ve¢ spomenute razli¢ite uloge zahteva iz pravno neosnovanog
obogacenja i poslovne odstetne odgovornosti, u principu nema razloga da

23 Attorney General v. Blake [2000] UKHL 45, [2001] 1 AC 268.

20 U sistemima common law predvideno je posebno pravno sredstvo za odu-
zimanje dobiti stecene protivpravnom radnjom tzv. disgorgement of profits, koje je odvo-
jeno od prava neosnovanog obogacenja.
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njihova kumulacija ne bude moguca, naravno, pod uslovom da ne dolazi
do dvostruke kompenzacije.

4. NEOSNOVANO OBOGACENIJE U ODNOSU NA DELIKT

Pitanje konkurencije izmedu zahteva iz neposlovne odstet-
ne odgovornosti i zahteva iz neosnovanog obogacenja moze se po-
javiti ako radnja Cija je posledica neosnovan prenos imovine tako-
de ima svojstvo delikta ili, tacnije, vanugovornog nanoSenja Sete. U
praksi su najce$¢i primeri profitabilnog krSenja prava intelektualne
svojine. U slovenackom pravu preovladuje stav da ta dva zahteva nisu u
odnosu specijalnosti i da poverilac moze slobodno da bira izmedu njih
(Cigoj 2006, 271; Jadek Pensa u Juhart, Plavsak 2003, 1077).27 Kao §to
je vec receno, deo sudske prakse zauzima drugaciji stav, prema kojem je
zahtev iz neosnovanog obogacenja moguc samo ako ne moze konkurisati
tuzbi za naknadu Stete.?® Pri tome se Vrhovni sud Republike Slovenije
oslanjao na stav Klari¢a i VedriSa iz hrvatskog prava, ali oni za takav stav
ne navode posebne razloge (vidi Klari¢, Vedri§ 2009, 646).%

Razlic¢ite uloge zahteva iz neosnovanog obogacenja i odstetnog za-
hteva — oduzimanje neosnovano stecene koristi i naknada pravno priznate
Stete — govore u prilog misljenju da tuzilac moZze slobodno da bira izmedu
njih. Razlicitost zahteva po funkciji pisci takode navode kao argument za
promenu stava u francuskom pravu, dopustajuci zahtev iz neosnovanog
obogacenja (bar) nakon zastarelosti odstetnog (Sto nacelno nije moguce
prema francuskom zakonu) jer to ne predstavlja izigravanje zakona (tzv.
fraus legis) — (Nicholas 1994, 2043). Slobodan izbor poverioca izmedu
odstetnog zahteva i zahteva iz obogacenja ve¢ je bio primenjivan u jugo-
slovenskoj teoriji (Cigoj 2006, 271; Radisi¢ 1982, 276), a danas je tako i
u nemackom i engleskom pravu.

Odredbom ¢l. 189 OZ, koja dozvoljava zahtev iz neosnovanog
obogacenja ako je zahtev za naknadu Stete ve¢ zastareo, ne reguliSe se
pitanje odnosa dva zahteva pre zastarelosti odStetnog zahteva. Sli¢no
tome odreduje i § 852 BGB?, ali to u nema¢kom pravu ne predstavlja

27 Tako i Vrhovni sud Republike Slovenije u presudi II Ips 311/2017 od 26. aprila
2018.

28 Tako, na primer, Vrhovni sud Republike Slovenije u presudi I Ips 145/2010 od
20. juna 2013.

29 Autori istovremeno navode da u hrvatskom pravu postoje suprotna misljenja o
tom stajalistu (Tumbri 1988, 1062; Vojkovi¢ 1997, 491).

30 Kao §to Wagner objasnjava, odredba o odgovornosti delinkventa za neosnovano
obogacenje dosla je u zakonik kao funkcionalni ekvivalent opstepravne condictio ex in-
iusta causa. Njegov prakti¢ni znacaj (bio) je prvenstveno u tome da je pre reforme BGB
iz 2002. godine rok zastarelosti zahteva iz neposlovne odStetne odgovornosti bio znatno
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prepreku utvrdenom stavu da poverilac ve¢ pre zastarelosti odsStetnog za-
hteva ima mogucénost izbora (Dannemann 2009, 151). Takvo tumacenje
u slovenackom pravu zagovaraju i Mozina (2015, 471) i Jadek Pensa (u
Juhart, Plavsak 2003, 1077). Odredba ¢lana 198 OZ, kojom se regulise
verzioni zahtev zbog upotrebe tude stvari u svoju korist, takode podra-
zumeva mogucnost podnosenja zahteva iz neosnovanog obogacenja, cak
i ako poverilac na raspolaganju ima odstetni zahtev.’! Na osnovu toga
novija hrvatska teorija zagovara tumacenje koje, uprkos odStetnom zahte-
vu, omogucava pozivanje na oblast neosnovanog obogacéenja (vidi Held
2015a, 1364 i Held 2015b, 17).%

S obzirom na razli¢itu funkciju odstetnog zahteva i zahteva iz ne-
osnovanog obogacenja poveriocu bi trebalo dopustiti ne samo mogucnost
izbora izmedu ta dva zahteva nego i njihovu kumulaciju (tako i Mozina
2015, 471). Naime, nema razloga zbog kojeg on eventualni visak (pro-
tivpravno) steCene koristi nad Stetom koja mu je naneta ne bi mogao da
ostvari zahtevom iz neosnovanog obogacenja i na taj na¢in ga kumulira
sa odstetnim (naravno, gledaju¢i na to da ne dolazi do dvostruke kom-
penzacije). U francuskom pravu se pitanje takve kumulacije ne postavlja
jer zbog ograni¢avanja zahteva iz neosnovanog obogacenja prema visini
nadoknade (po pravilu double plafond)** kumulacija ta dva zahteva za
poverioca nije naroCito zanimljiva, zato §to ne omogucéava oduzimanje
dobiti u iznosu koji prelazi gubitak poverioca. U drugim pravnim poreci-
ma, koji dopustaju moguénost izbora, prepreke za eventualnu kumulaciju
ta dva zahteva ne postoje.

5. PRAVILA NEOSNOVANOG OBOGACENJA U ODNOSU
NA STVARNO PRAVO

Pitanje supsidijarnosti prava neosnovanog obogacenja takode se
postavlja u odnosu izmedu vindikacionog i zahteva iz pravno neosnova-
nog obogacenja. Dilema nije Cisto teorijske prirode, buduéi da se stvar-
nopravna pravila o restituciji koja se primenjuju na odnos vlasnik — po-
sednik (€l. 95 i 96 Zakonika o stvarnim pravima — ZSP3%) u odredenoj

kradi od roka za zastarelost zahteva iz pravno neosnovanog obogacenja. Vise vidi: Wagner
u MiiKoBGB 2017, § 852, Rn. 1.

31 Zakonska odredba glasi: ,,Kad je neko tudu stvar upotrebio u svoju korist, ima-

lac moZe zahtevati, nezavisno od prava na naknadu Stete, ili u odsustvu ove, da mu ovaj
naknadi korist koju je imao od upotrebe.*

32 Held (2015b) istovremeno istide da bi de lege ferenda bilo pozeljnije jasnije
regulisati odnos izmedu ova dva zahteva.

3 Prema tom pravilu, zahtev iz neosnovanog obogaéenja je prema visini nad-
oknade ogranicen sa dve strane — sa jedne strane obogacenjem, a sa druge osiromasenjem.

34 Sluzbeni list RS 87/02 1 91/13.
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meri razlikuju od pravila neosnovanog obogacenja.’*> S obzirom na to da
vindikacioni zahtev ne moze da zastari, za poverioca je u tom pogledu
povoljniji, ali poverilac mora da dokaze postojanje prava vlasnistva, zbog
¢ega bi u nekim slucajevima verovatno radije trazio zahtev iz neosnova-
nog obogacenja.

U slovenackom pravu Cigoj je zauzeo stav da je poverilac slobo-
dan da bira izmedu vindikacionog i kondikcionog odn. verzionog zahteva
(2006, 266 — odnos izmedu kondikacionog i vindikacionog zahteva, i 272
— odnos izmedu verzionog i vindikacionog zahteva). Prema RadiSi¢evom
shvatanju, vindikacioni i zahtev iz pravno neosnovanog obogaéenja ne
mogu medusobno konkurisati jer su njihove pretpostavke kontradiktorne.
On objasnjava da u praksi ne postoje situacije kada je moguca tuzba po
oba pravna osnova (ili skraceno: Ko moze da vindicira, ne moze da kondi-
cira) — (Radisi¢ 1982, 276). Pritom objasnjava da je osiromaseni, koji po-
seduje stvar na koju nema pravo svojine, obogacen samo u ekonomskom,
a ne u pravnom smislu, pa je protiv njega moguca samo vindikaciona
tuzba, a ne kondikcija (Radisi¢ 1982, 276).

Uporednopravno posmatrano, postoje razliciti stavovi o tom pita-
nju. U nemackom pravu, gde se zbog principa apstraktnosti rede javlja
konkurencija izmedu dva zahteva,*® generalno se smatra da vindikacioni
zahtev (i pravila o restituciji vezana za njega) ima prednost u odnosu na
zahtev iz neosnovanog obogacenja (Dannemann 2009, 151; o razli¢itim
stavovima o tom pitanju u nemackom pravu vidi i Miihl 1976, 396—424).
Pisci objasnjavaju da u slucaju niStavog ugovora o prodaji robe (ako pra-
vo svojine nije preSlo na kupca) prodavac moze traziti povracaj stvari
vindikacionom tuzbom, a povrac¢aj drzavine kondikcijom (condictio po-
ssessionis); medutim, ako je pravo svojine preslo na kupca, prodavac za
oba — povracaj stvari i predaju poseda — ima na raspolaganju kondikcioni
zahtev (Dannemann 2009, 152). Nemacka teorija dovodi u pitanje stav
sudske prakse (koji se moze pronaci i kod nas — Vren¢ur 2010, 99) da
se za reSavanje zahteva za restituciju u vezi sa sekundarnim koristima
(korisnicka naknada, plodovi, troskovi) uvek primenjuju pravila stvarnog
prava koja vaze u odnosu izmedu vlasnika i posednika (Lorenz 2007,
Vorbemerkung zu §§ 812 ff., Rn. 40-44). Cak i prema preovladavaju¢em

33 Razlike postoje u obavezi pla¢anja korisni¢kih naknada, plodova i naknade
troskova. Na problem odnosa izmedu pravila za povracaj neosnovanog obogadenja i stvar-
nog prava, koja se ti¢u odnosa izmedu vlasnika i posednika, u hrvatskom pravu ukazuje
i Held, koji predlaze da se verzioni zahtev koristi za povra¢aj same stvari, a za povracaj
koristi od kori$¢enja stvari pravila neosnovanog obogadéenja (takode spominje i problem
konkurencije izmedu pravila neosnovanog obogacenja za povracaj koristi od kori§¢enja
tude stvari i pravila koja vaze za odnos izmedu vlasnika i posednika, no odgovore na ovu
dilemu ne pruza) — vidi Held 2015b, 16.

36 Zbog nevaljanosti (obavezujuéeg) pravnog posla, pravo svojine ne prelazi na
ispunitelja, pa stoga on na raspolaganju ima samo kondikcioni zahtev.

115



Anali Pravnog fakulteta u Beogradu, godina LXVIIL, 2/2020

misljenju Svajcarske teorije i sudske prakse, vindikacija ima prednost pred
kondikcijom, tako da vlasnik moze traziti povracaj stvari samo na osno-
vu svojinske tuzbe, a ne na osnovu zahteva iz neosnovanog obogaéenja
(tako sazeto i u Koller 2010, 210). Postoji i suprotni (doduSe manjinski)
stav, prema kojem je tuzilac slobodan da bira izmedu njih (Sto je za njega
povoljnije ako je, na primer, niStavost ugovora lakse dokazati nego pravo
svojine) ili podneti tuzbu po oba pravna osnova (tako Koller 2010, 210).

Slovenacka sudska praksa ne reSava konkurenciju izmedu pravila
o restituciji iz OZ i ZSP na jedinstven nacin. Visi sud u Ljubljani, na
primer, u odluci I Cp 383/2016 od 3. avgusta 2016, na osnovu zahteva
tuziteljke za povracaj investicija koje je izvrSila na kupljenoj nekretnini,
a ugovor o prodaji naknadno je poniSten, zauzeo je stav da je re¢ o neo-
snovanom obogacenju, koji je rezultat efekta stvarnog prava, zbog Cega
je primenio pravila 95 i 96 clana ZSP. Primena tih pravila, naime, kao
kasnijih 1 specijalnijih, iskljucila je primenu odredbe ¢lana 194 OZ o na-
knadi troskova.’” Tako je visi sud vratio predmet prvostepenom sudu da
ponovo ispita da li su troskovi koje je tuziteljka imala prilikom obnove
hodnika i kuhinje bili neophodni, korisni ili luksuzni u smislu ¢lanova 95
i 96 ZSP.3® Nesto sli¢no proizlazi iz odluke Viseg suda u Ljubljani I Cp
1631/2017 od 10. januara 2018, u kojoj je sud o zahtevu za placanje ko-
risnicke naknade na osnovu ponistenog ugovora odlu¢ivao prema odred-
bama ¢l. 95 1 96 ZSP, koje kao kasnije i specijalnije iskljucuju pravila o
neosnovanom obogacenju iz OZ. Takav stav je zauzeo i Vrhovni sud u
presudi II Ips 117/2017 od 18. oktobra 2018, koji je presudio da se za
obavezu placanja naknade za koriS¢enje nekretnine u slucaju raskida ugo-
vora primenjuju pravila ZSP, u tom slucaju konkretno drugi stav ¢lana 95
ZSP, prema kojem dobronamerni posednik nije duzan da plati korisnicku
naknadu.*

Drugacije je Vrhovni sud presudio u predmetu II Ips 1261/2008 od
1. juna 2009: u slucaju zahteva za povracaj ulaganja u nekretnine zbog
raskinutog kupoprodajnog ugovora odlu¢eno je da se primenjuju pravila o
troSkovima iz ZOO, a ne stvarnopravne reparacije prema (tada vaze¢em)
Zakonu o osnovnim svojinskopravnim odnosima (ZOS0).*° Potvrdio je
stav nizih sudova da tuzeni imaju pravo da nakon razvoda braka podnesu

37 Sli¢no i Visi sud u Ljubljani I Cp 1631/2017, od 10. januara 2018. (nevazeéi ku-
poprodajni ugovor — sud je smatrao da je, u pogledu obaveze plac¢anja korisnicke naknade,
ZSP lex specialis).

3 Vidi i presudu i reenje Viseg suda u Ljubljani I Cp 383/2016 od 3. avgusta
2016, tacka 14 obrazlozenja.

3 Tagka 14 obrazlozenja spomenute presude. Takav stav u vezi s obavezom
placanja korisnicke naknade u slu¢aju verzionog zahteva jednog suvlasnika protiv drugog
takode sledi iz odluke Vrhovnog suda Republike Slovenije II Ips 90/2017 od 4. oktobra
2018, tac. 7.

40 Sluzbeni list SFRJ 6/80 i dalje.
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zahtev za reparaciju na osnovu odredaba ZOO jer je opste pravilo o po-
sledicama raskinutog ugovora sadrzano u ¢lanu 132 ZOO (¢lan 111 OZ),
a u ostalom dolaze u obzir opsta pravila o kondikcijama zbog izgubljenog
pravnog osnova, ukljucujuci troskove ¢lana 215 ZOO (¢lan 194 OZ).4
Pritom je objasnio da je razlog zbog kojeg su tuzeni zahtevali naknadu
troskova nastalih u vezi sa nekretninama bilo nepostojanje pravnog os-
nova, a stvarnopravne reparacije poti¢u iz zahteva vlasnika za vracanje
stvari.

Pregled stavova u nasem i stranom pravu otvara viSe pitanja nego
$to nudi odgovora. Sigurno se mozemo sloziti sa stavom da je uredenje
vracanja izmedu vlasnika i posednika prema ZSP specijalnije jer se tice
odnosa neosnovanog obogacenja izmedu vlasnika i posednika. Medutim,
to se ne moze tumaciti presiroko, ve¢ bi se u vindikacionoj situaciji treba-
lo primeniti samo za vlasnicko-posedni¢ke odnose, dok se za potraziva-
nja zasnovana na opstim zahtevima iz neosnovanog obogacenja, za koja
nema potrebe da se dokazuje pravo svojine, primenjuje uredenje neosno-
vanog obogacenja. Stoga bi bilo smisleno uredenje tumaciti tako da se u
sluc¢ajevima vindikacionog zahteva primenjuju pravila vrac¢anja iz ZSP,
a u slu¢aju zahteva iz neosnovanog obogacenja pravila iz OZ. Medutim,
ako bi zahtev bio izvrSen po oba pravna osnova, vindikacioni zahtev tre-
ba smatrati specijalnijim i primeniti pravila koja vaze za odnos izmedu
vlasnika i posednika.

U slucajevima nevaze¢ih dvostranih ugovora €ini se prikladnijim
reSenje da se za povracaj ispunjenja i preostalih koristi uvek primene
jedinstvena pravila neosnovanog obogacenja, bez obzira na to da li je
predmet ispunjenja ugovora stvar, nekretnina, nov¢ani iznos ili usluga.
Uporedni trendovi ukazuju na pravac primene posebnih pravila za vraca-
nje u slucaju nevaze¢ih ugovora gde su iskljuc¢ena pravila vlasnicko-po-
sedni¢kog odnosa.®

6. ZAKLJUCAK

Retko postoje toliko razli€iti stavovi o pitanju iz oblasti neosno-
vanog obogacenja kao u odnosu prava neosnovanog obogaéenja prema
drugim granama prava. lako u romanskim pravnim sistemima zahtev iz
pravno neosnovanog obogacenja ima izrazitu supsidijarnu ulogu, u ne-
mackom i engleskom pravu on je po pravilu izjednacen sa zahtevima po

41 Tagka 7 obrazlozenja spomenute presude.

2 Ibid.

43 To vazi u predlogu reforme novog uredenja §vajcarskog obligacionog prava OR
2020 (vidi Huguenin, Hilty, Purtschert u Huguenin, Hilty 2013, Vorbemerkungen zu Art.
79-84, Rn. 59 i dalje; vidi i: Meier 2017, 27).
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drugim pravnim osnovama. Ovaj poslednji stav takode podrzava slove-
nacka teorija, koja poveriocu daje moguénost izbora izmedu zahteva, dok
sudska praksa u vezi sa tim pitanjem nije ujednacena. U nekim odlukama
Vrhovnog suda Republike Slovenije nalazimo stav da je zahtev iz pravno
neosnovanog obogacenja izrazito supsidijaran i da dolazi u obzir samo
ako zahtev po specijalnijem pravnom osnovu nije na raspolaganju, dok
iz drugih odluka proizlazi da poverilac ima moguénost izbora, posebno
izmedu zahteva iz neosnovanog obogacenja i odstetnog zahteva. Shodno
tome je i sudska praksa visih sudova neujednacena.

Kako je generalna klauzula iz neosnovanog obogacenja formulisa-
na vrlo uopsteno, Cesto se desava da su ispunjene pretpostavke i za druge
zahteve — poput zahteva po osnovu vanugovorne odgovornosti za Stetu ili
stvarnog prava. Ako su ta pravila, po svom sadrzaju i ciljevima, specijal-
nija nego pravila neosnovanog obogacenja, po nacelu lex specialis dero-
gat legi generali imaju prednost u odnosu na opsti zahtev iz neosnovanog
obogacenja. Za slovenacko pravo najprikladniji je koncept supsidijarno-
sti, prema kojem se zahtev iz pravno neosnovanog obogacenja primenjuje
kad god poverilac u konkretnom slucaju nema na raspolaganju zahtev
po drugom, specijalnom pravnom osnovu. Prema tome, kad specijalniji
zahtev nije na raspolaganju, dolazi u obzir zahtev iz pravno neosnovanog
obogacenja, ali samo pod uslovom da njegova primena nije u suprotnosti
sa sistemom vrednosti uspostavljenim drugim pravilima civilnog prava,
kada bi zapravo bila re¢ o izigravanju zakona (tzv. fraus legis). Do ta-
kvog bi izigravanja, na primer, doslo ako bi poverilac, nakon zastarelosti
specijalnijeg zahteva, imao na raspolaganju opsti zahtev iz neosnovanog
obogacenja, zbog Cega je u takvim slucajevima moguénost pozivanja na
zahtev iz obogacenja iskljuCena.

Odstetni 1 zahtev iz neosnovanog obogacéenja nisu u odnosu spe-
cijalnosti jer se zasnivaju na razli¢itim pretpostavkama i slede razlici-
te ciljeve, zbog Cega se Cesto govori da pravo neosnovanog obogacenja
predstavlja suprotnost odStetnom pravu. Dok je cilj odStetnog zahteva
kompenzacija Stete na strani oSte¢enog, zahtev iz neosnovanog obogace-
nja je usmeren prema obogac¢enom, a njegov je cilj oduzimanje neosno-
vano steCene koristi. Poverilac stoga moze slobodno birati izmedu njih,
a nije iskljucena ni njihova kumulacija, ali pri tome ne sme da dode do
dvostruke kompenzacije.

Vindikacioni zahtev je u odnosu na zahtev iz neosnovanog oboga-
¢enja specijalniji, tako da u slucaju kada poverilac zahteva povracaj stvari
na osnovu prava svojine pravila o restituciji ZSP, koja vaze za odnos
izmedu vlasnika i posednika, imaju prednost nad pravilima iz OZ. U prin-
cipu, ne postavlja se pitanje konkurencije izmedu pojedinih vrsta zahteva
iz pravno neosnovanog obogacenja, osim u odnosima obogacenja vise
osoba, gde kondikcioni zahtev protiv druge ugovorne strane ima prednost
pred verzionim zahtevom protiv treée strane.
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NEPOSREDNO ZASTUPANJE U RIMSKOM PRAVU
S OSVRTOM NA MODERNO PRAVO

Savremeno pravo ne moze se zamisliti bez ustanove neposrednog zastupanja.
Njeno doktrinarno utemeljenje tvorevina je moderne nauke. Prve moderne gradanske
kodifikacije, pod uticajem novovekovne prirodnopravne misli, ovlaséenje za zastupa-
nje (punomocje) regulisu u ugovoru o nalogu. U drugoj polovini 19. veka menja se
shvatanje o odnosu punomodja i ugovora o nalogu te, pocev od nemackog Gradan-
skog zakonika, zakonski tekstovi, u koje spada i srpski Zakon o obligacionim odnosi-
ma, propisuju punomocje odvojeno od ugovora o nalogu. Nacelu savremenog prava
o0 neposrednom zastupanju suprotstavlja se zabrana neposrednog zastupanja sacuva-
na u rimskim izvorima. Prema dominantnom stavu u pandektistici, ¢iji uticaj i danas
postoji, rimsko pravo, usled te zabrane, nije omogucavalo neposredno zastupanje. U
radu se analiziraju slucajevi u kojima se, zaslugom pretora i rimskih klasicnih prav-
nika, dozvoljava neposredno zastupanje. Izostanak pojmovnog definisanja i nacelnog
propisivanja neposrednog zastupanja ne opravdava tvrdenje da se u rimskom pravu
ono nije primenjivalo.

Kljucne reci:  Neposredno zastupanje. — Rimsko pravo. — Punomocje. — Ugovor o
nalogu. — Laband.

1. UVOD

Zastupanje predstavlja jedan od osnovnih pojmova moderne pravne
dogmatike. U evropskokontinentalnom pravu ustanova zastupanja belezi
dug razvoj koji po€inje u rimskom pravu. Izri¢ite zabrane neposrednog
zastupanja u rimskim izvorima dale su povoda razli¢itim shvatanjima o

Docent, Pravni fakultet Univerziteta u Beogradu, valentina_cvetkovic@ius.
bg.ac.rs.
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tome da li je rimsko pravo tokom visevekovnog razvoja poznavalo nepo-
sredno zastupanje. Savinji (Savigny 1840, 96-97) obezvredio je zabra-
nu neposrednog zastupanja u Justinijanovom pravu time Sto je ukazao
na njenu malu prakti¢nu vrednost. Pandektisti su, suprotno Savinjiju, toj
zabrani pridavali znacaj zbog Cega je u romanistickoj doktrini prevla-
dala misao da u rimskom pravu nije postojalo neposredno zastupanje.!
Protiv takve interpretacije rimskih izvora istice se italijanski romanista
Rikobono (Riccobono 1930), koji je temeljnim istrazivanjem rasvetlio
proces derogiranja drevne zabrane neposrednog zastupan]a pokazaV51 da
Justinijanovo pravo odgovara modernom pravu jer se u njemu prlznaje
neposredno zastupanje. Ve¢ je u klasicnom rimskom pravu, a jo§ vise
u postklasi¢énom, ta zabrana izgubila svaku prakti¢nu vrednost, te njeno
spominjanje u Justinijanovoj kodifikaciji ima samo istorijski znacaj. Istra-

' Vladajuée miljenje u 19. veku, &iji je uticaj i danas prlmetan odricalo je nacel-
nu moguénost neposrednog zastupanja u rimskom pravu. Pravni pisci su se razlikovali u
pokusaju da objasne razloge zbog kojih neposredno zastupanje nije postojalo u rimskom
pravu. Prema Milenbruhovom (Miihlenbruch) misljenju, neposredno zastupanje nije bilo
moguée prilikom zaklju€enja ugovora jer je po rimskom shvatanju obligacija strogo li¢ni
odnos izmedu poverioca i duznika te bi se prenosom na drugo lice njena sustina izgubila
(Mitteis [1885] 1962, 10). Taj autor stoga smatra da u rimskom pravu nacelno nisu bili mo-
gudi ni neposredno zastupanje ni cesija. Milenbruhovu argumentaciju u prilog nepostojanju
neposrednog zastupanja u rimskom pravu pobija Sojrl (Scheurl), koji kaze da u slu¢aju ne-
posrednog zastupanja nema prenosa obligacije ve¢ njena dejstva neposredno nastaju za za-
stupanog (Mitteis [1885] 1962, 10). Drugim re¢ima, neposredno zastupanje ne pretpostavlja
prenos obligacije sa zastupnika na zastupanog, te nepostojanje neposrednog zastupanja nije
uzrokovano nemoguéno$cu tog prenosa. Objasnjavajuci razloge nepostojanja neposrednog
zastupanja u rimskom pravu Unger (Unger) i Laband (Laband) polaze od apstraktnih kate-
gorija poput suvereniteta subjektivne volje i egoizma (Mitteis [1885] 1962, 10). Prema nji-
hovom shvatanju, one predstavljaju temeljne rimske vrednosti s kojima je nespojivo delanje
u korist drugog. S obzirom na to da zastupanje pretpostavlja delanje u interesu zastupanog,
ono nije moglo biti razvijeno u rimskom pravu. Do razvoja te ustanove dolazi pod uticajem
hri$¢anstva koje, suprotno rimskom egoizmu, propagira brigu o drugome i ,,ljubav bliznjeg
svog“. Apstraktnu argumentaciju u prilog nepostojanju neposrednog zastupanja u rimskom
pravu navodi i Slosman (Schlofmann). On polazi od toga da je nagelo per liberam perso-
nam adquiri non potest imalo apsolutnu vaznost jer je predstavljalo ,,branu koja stiti licnu
slobodu od ekonomskog iskori§¢avanja i ponistenja li¢nosti $to bi najposle dovelo do bri-
sanja granice izmedu robova i slobodnih, te stavljanja slobodnih u polozaj robova‘“ (Mitteis
[1885] 1962, 11). Prema Jeringovom (Jhering) misljenju, ,,simultanost* sklapanja pravnog
posla i njegovih dejstava predstavljalo je zapreku razvoju neposrednog zastupanja (Mitteis
[1885] 1962, 12). Utemeljenje neposrednog zastupanja u klasi¢nom pravu bilo je otezano
zbog toga $to tada jo§ uvek nije postojalo fenomenolosko razdvajanje sklapanja pravnog
posla od dejstava koje on proizvodi, te moguénosti da posao sklapa jedno lice, a pravna
dejstva posla nastaju za drugo lice. Mitajs (Mitteis [1885] 1962, 11) ustaje protiv speku-
lativnih objaSnjenja koja polaze od apriorne ideje koja ,,diktira* nepostojanje neposrednog
zastupanja. Zabrana neposrednog zastupanja koja postoji u rimskim izvorima nastala je u
obicajnom pravu koje se nikako ne moze dovesti u vezu s teorijskim i pravno-politickim
spekulacijama. Osim toga, ta zabrana je u direktnoj suprotnosti sa drugim rimskim izvorima
u kojima se dozvoljava neposredno zastupanje. To je dalo povoda Mitajsu i Savinjiju da se
suprotstave vladaju¢em stavu u romanistici u 19. veku. Obojica zastupaju stav da je tokom
razvoja rimskog prava bilo moguée neposredno zastupanje.
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zivanje u ovom c¢lanku ograniceno je na efekte neposrednog zastupanja
poslovno sposobnog sui iuris lica. U savremenom pravu neposredno volj-
no zastupanje temelji se na ovlaééenju za zastupanje (punomocju) koje
zastupam (Vlastodavac) pravnlm poslom daje zastupniku (punomoc¢niku)
da u njegovo ime i za njegov racun preduzima odredene pravne radnje
(Cl. 89, st. 1 ZOO).? Takvo odredenje neposrednog voljnog zastupanja
plod je nauke 19. veka. PokuSaj utvrdivanja neposrednog zastupanja u
rimskom pravu ne ogleda se u potrazi za sluc¢ajevima koji ispunjavaju
pretpostavke te ustanove sadrzane u njenoj savremenoj definiciji. Za po-
trebe razmatranja neposrednog zastupanja poslovno sposobnih sui iuris
lica dovoljno je utvrditi jednu karakteristiku njenog savremenog odre-
denja. Ta karakteristika ti¢e se pravnih dejstava radnje koju je preduzeo
zastupnik, a koja neposredno nastaju za zastupanog. U rimskom pravu
neposredan nastanak dejstava odgovara sticanju prava na odgovarajuce
procesno sredstvo.

2. ZABRANA NEPOSREDNOG ZASTUPANJA

U rimskim izvorima nailazi se na izriCitu zabranu neposrednog
zastupanja u razli¢itim formulacijama: alteri stipulari nemo potest (lust.
Inst. 111, 19.19; D.45.1.38.17), per extraneam (liberam) personam non
adquiritur, per extraneam (liberam) personam nihil adquiri potest (Gai-
us, Inst. 11, 95; Paul Sent. V, 2.2), nemo factum alienum promittere potest
(D.46.1.65). Njeno poreklo seze duboko u proslost, kada je u rimskom
pravu vladao strogi formalizam.® Pravni poslovi su se sklapali izvrS§enjem
svecane forme (forma ad solemnitatem). Kada je re¢ o mancipaciji (man-
cipatio), forma per aes at libram podrazumevala je ucesée pet svedoka
koji garantuju da su svi zahtevi forme u konkretnom sluc¢aju zadovoljeni,
te da je pravni posao zaklju¢en.* Na osnovu forme mancipacije pretpo-
stavlja se volja mancipanta da prenese svojinu mancipataru odnosno da
mu, u slucaju da ne dode do prenosa, plati dvostruku cenu. Mancipacija
nije mogla biti izvrSena putem zastupnika jer svedoci na osnovu njene
forme ne mogu da imaju saznanje o ovlascenju za zastupanje, odnosno
ne mogu da posvedoce da postoji volja zastupanog da se obaveze man-
cipataru (Mitteis [1885] 1962, 15). Za razliku od mancipacije, stipulacija

2 Zakon o obligacionim odnosima — ZOO (SI. list SFRJ 29/78, 39/85, 45/89 —
odluka USJ i 57/89, SL list SRJ 31/93, SI. list SCG 1/2003 — Ustavna povelja i SI. glasnik
RS 18/2020)

3 Prema misljenju Mitajsa (Mitteis [1885] 1962, 18), upravo je strogi formalizam

starog civilnog prava predstavljao smetnju sklapanju pravnih poslova putem zastupnika.
Rikobono (Riccobono 1930, 392) smatra da u starom civilnom pravu nije postojalo ne-
posredno zastupanje zbog toga §to ono zahteva ,,snagu apstrahovanja‘“ koja nije svojstve-
na primitivnom pravu.

Mancipacija je imala za posledicu prenos svojine na mancipatara, te odgovornost
mancipanta po osnovu actio auctoritatis ukoliko se taj prenos nije dogodio.
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(stipulatio) sklapala se bez prisustva svedoka. Otuda razlog nemogucénosti
sklapanja stipulacije putem zastupnika nije onaj koji vazi za mancipaci-
ju. Svim razli¢itim hipotezama o poreklu stipulacije zajednicko je to Sto
je dovode u vezu sa sakralnim elementima (Mitteis [1885] 1962, 16).
Prema jednom shvatanju, stipulacija predstavlja zakletvu promisora (duz-
nika) bogovima da ¢e ispuniti dugovanu cinidbu (Mitteis [1885] 1962,
17). Upravo zbog toga Sto sklapanje stipulacije predstavlja obavezivanje
duznika bogovima, nemoguce je da tu obavezu za ratun duznika preuzme
neko drugi. Prema drugom shvatanju, u stipulaciji ne treba videti zakletvu
vec prosto obecanje duznika koje uZziva sankciju bogova (Mitteis [1885]
1962, 18). Bez obzira na to da li je stipulacija starog rimskog prava pred-
stavljala zakletvu ili ne, ona je sadrzala sakralne elemente zbog kojih nije
mogla biti sklopljena putem zastupnika (Mitteis [1885] 1962, 18). Upravo
u vezi sa stipulacijom i nastaje pravilo da se za drugog ne moze stipu-
lisati — alteri stipulari nemo potest, ali je vremenom ono proSireno na
sve obligacije (Zimmermann 1996, 35). U savremenoj literaturi iznet je
i drugaciji stav o mogucnosti neposrednog zastupanja prilikom sklapanja
stipulacije. Finkenauer (Finkenauer 2008, 440-497) analizira slucajeve
u kojima se sklapaju stipulacije s efektom neposrednog zastupanja. Taj
efekat se ogleda u tome Sto je stipulaciju sklopilo jedno lice (najcesce
prokurator), a pravo na tuzbu na osnovu stipulacije (actio utilis) sti¢e dru-
go lice.> Osim pretorskih stipulacija®, u jo$ nekim slu¢ajevima sklapanje
stipulacije ima efekat neposrednog zastupanja.’

> Prema civilnom pravu, zastupnik ostaje ugovorna strana, zbog Gega ima pravo

na tuzbu, odnosno moze biti tuzen civilnom tuzbom iz stipulacije. U praksi je, medutim,
primena civilne tuzbe bila onemogucena prigovorom (exceptio). Videti D.3.3.28. Tako
Finkenauer 2008, 496.

6 Cautio iudicatum solvi (D.3.3.28), cautio ex operis novi nuntiatione (D.45.1.79),
cautio damni infecti (D.39.2.18.16), cautio de rato (D.10.2.44.6; D.45.1.4.1), addictio bo-
norum libertatis causa (D.40.5.4.9; D.40.5.4.22; D.40.5.3). Paul (D.46.5.5) uopstava jer
kaze da na osnovu svih pretorskih stipulacija koje je sklopio prokurator tuzba za njihovo
ispunjenje (actio utilis) pripada gospodaru. Videti Finkenauer 2008, 451-472.

7 U fragmentu D.12.1.26. prokurator vojnika (procurator militis) pozajmio je voj-
nikov novac i sklopio stipulaciju (fideiussio) kojom se jamci povracaj predmeta zajma.
Prema Ulpijanu, pravo na tuzbu na osnovu stipulacije ima vojnik ¢iji je novac pozaj-
mljen. Videti Finkenauer 2008, 475-477. U fragmentu D.14.3.19.pr prokurator je na osno-
vu ovlaséenja gospodara uzeo na zajam novac i sklopio stipulaciju da ¢e predmet zajma
biti vra¢en. Papinijan dodeljuje stipulatoru (zajmodavcu) protiv gospodara tuzbu utilis ad
exemplum institoriae, odnosno actio negotiorum gestorum (Finkenauer 2008, 477-478).
U fragmentu D.14.3.17.pr Paul razmatra situaciju u kojoj se institor ovlas¢uje da izvrsi
kupoprodaju robova i stoke. On sa kupcem sklapa stipulaciju kojom se obavezuje da ¢e, u
slu¢aju evikcije, biti isplacena dvostruka cena (stipulatio duplae). Ako do nje dode, kupac
podize tuzbu ex stipulatu protiv gospodara. Ukoliko se, pak, institor nalazi u ulozi kupca,
on prodavcu stipulacijom obecava isplatu cene (stipulatio simplae). Tuzbu iz stipulacije
za isplatu cene prodavac podiZe protiv gospodara. Premda Paul to ne precizira, u ulozi
institora moze se javiti i slobodno lice koje se ne nalazi pod vlaséu gospodara (Finkenauer
2008, 481).
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U civilnom pravu, osim zabrane ugovaranja za drugog, vaZzila je i
zabrana sticanja za drugog — per extraneam personam non adquiritur. Sti-
canje za drugog u pocetku je bilo moguce samo u okviru porodice. U po-
rodici je jedino paterfamilijas imao punu pravnu sposobnost zbog ¢ega je u
nacelu jedino on imao imovinu. Promenom drustveno-ekonomskih uslova
paterfamilijas nije mogao sam da sklapa sve pravne poslove, te se oslanjao
na ¢lanove svoje porodice (pretezno sinove i robove).® Korist iz posla koji
je sklopilo poté¢injeno lice pripada njegovom paterfamilijasu. U toj situaciji
nije re€¢ o voljnom zastupanju zbog toga Sto se potCinjena lica smatraju
»produzenom rukom* svog paterfamilijasa (Kaser 1971, 262). Osim toga,
korist iz posla koji je sklopilo potéinjeno lice pripisivana je imovini pa-
terfamilijasa bez obzira na njihovu volju (Savigny 1840, 92-93). S druge
strane, paterfamilijas u pocetku nije odgovarao za obaveze iz pravnih po-
slova koje je sklopilo njegovo potcinjeno lice. Takva odgovornost nastaje
tek stvaranjem pretorskih tuzbi, takozvanih actiones adiecticae qualitatis
(Gaius, Inst. IV,70-74). Organizacija rimske agnatske familije i mehanizmi
sklapanja pravnih poslova posredstvom potcinjenih lica u izvesnoj meri su
zadovoljavali sve vece potrebe razvijenog rimskog drustva ne dirajuéi u
nacelo rimskog civilnog prava per extraneam personam non adquiritur.
Stavise, Mitajs (Mitteis [1885] 1962, 25) smatra da su actiones adiecti-
cae qualitatis bile smetnja naCelnom priznavanju moguénosti neposrednog
zastupanja. Prema njegovoj proceni, Rimljani bi, zbog potreba pravnog
prometa, verovatno uveli princip neposrednog zastupanja da pretor nije u
svom ediktu propisao adjekticione tuzbe. Osnovanost tog misljenja nalazi
se u Gajevim Institucijama (IV,71), u kojima se izriCito kaze da je pater-
familijas za zapovednika broda ili za poslovodu kréme odnosno trgovac-
ke radnje mogao postaviti slobodno lice izvan njegove porodice.” Duboko
ukorenjeno shvatanje Rimljana da neformalni sporazum ne stvara obligaci-
ju (nudum pactum non parit obligationem) bilo je jos§ jedna smetnja princi-
pijelnom priznavanju neposrednog zastupanja.'® Pa ipak, nepostojanje tog
principa ne znaci da rimsko pravo uopste nije dozvoljavalo da lica koja se
ne nalaze pod njegovom vlas¢u neposredno zastupaju poslovno sposobnog
paterfamilijasa. U odredenim slucajevima zastupanje je bilo posredno jer
je zastupnik posebnim pravnim poslom bio duzan da prenese zastupanom
efekte pravnog posla koji je sklopio u svoje ime a za njegov racun (Sanfi-
lippo 2002, 98).

8 O zastupanju u pravnim poslovima u rimskom pravu videti Sarac 2008 i Polojac

2012, 441-452. O zastupanju u vezi sa trima adjekticionim tuzbama (actio institoria, actio
exercitoria 1 actio quod iussu) videti Miski¢ 2019. O efektima neposrednog zastupanja gos-
podara od roba u susvojini videti Katancevi¢ 2018, 333-345.

?  Rikobono (Riccobono 1930, 394) smatra da je jurisprudencija, u doba dinastije
Severa, prosirila primenu institorne tuzbe (actio institoria) i na situaciju u kojoj je pravni
posao preduzeo prokurator za racun gospodara.

19 Voljno zastupanje se temelji na opunomoéavanju koje se desto ogleda u nefor-
malnom sporazumu vlastodavca i punomoc¢nika. Ukoliko neformalni sporazum nacelno
nije pravno zasti¢en, opunomocavanje ostaje bez pravnih dejstava.
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3. SLUCAJEVI NEPOSREDNOG ZASTUPANJA
U RIMSKOM PRAVU

U rimskom pravu u nacelu nije dozvoljeno zastupanje u poslovima
starog civilnog prava (stipulatio, mancipatio). Nesto mlada in iure cessio
takode nije mogla biti preduzeta posredstvom zastupnika (Mitteis [1885]
1962, 51). Neposredno zastupanje paterfamilijasa od lica koja nisu pod nje-
govom vlas¢u omoguceno je u odredenim situacijama zahvaljuju¢i delat-
nosti pretora i rimskih jurisprudenata. Pravnici su, tumaceci pretorov edikt,
polazili od fikcije da se radnja preduzeta od zastupnika smatra radnjom
preduzetom od zastupanog (Mitteis [1885] 1962, 69). Premda civilno pravo
nije dozvoljavalo neposredno zastupanje, i u njegovom domenu javili su se
izuzeci koji su se odnosili na sticanja drzavine i svojine.

Van sudskog postupka!! efekti neposrednog zastupanja prvo su na-
stali na osnovu materijalnih akata koje je jedno lice preduzelo za racun
drugog lica kao S$to je primanje isplate od duznika za ra¢un poverioca
(Orestano 1957, 798-799; Coppola Bisazza 2008, 60-61). O tome svedo-
&i Plaut (254—184. godine pre n. e.) u komediji Zizak (Curculio). 1z od-
lomka te komedije (Curc. 550) proizlazi da isplata ucinjena oslobodeniku
poverioca ima za posledicu gaSenje duga (solutio). Ako duznik isplati dug
poveriocevom oslobodeniku, takva isplata ima liberatorno dejstvo za duz-
nika jer se smatra da je njegova obaveza prema poveriocu ugasena. Stoga
se primanje isplate od oslobodenika moze smatrati aktom neposrednog
zastupanja patrona. Nakon $to je oslobodio roba, gospodar ga je Cesto po-
stavljao za svog prokuratora.'> Razvojem rimskog drusStva sve ucestalije
se za prokuratora postavljalo slobodno rodeno lice (ingenuus) koje nikada
nije bilo pod vlas¢u gospodara posla. Takvo lice je moralo biti saglasno
sa imenovanjem za prokuratora (procurator invitus, D.3.3.8.1). Isplata
duga izvrSena slobodno rodenom prokuraturu takode je gasila obavezu

" Moguénost neposrednog zastupanja najpre se javila u sudskom postupku. U

vreme iskljucivog vazenja legisakcionog postupka postojalo je zastupanje pro populo u
sporovima od opsteg interesa (actiones populares). Zastupanje se javlja i u sporovima o
slobodi (pro libertate) u kojima se zastupa osoba kojoj je osporen status slobodnog lica i
pro tutela gde se zastupa maloletno lice. Zastupanje se omogucava i u sporovima ex lege
Hostilia u slu¢aju krade koju je pretrpelo: lice dok je u ratnom zarobljenistvu, lice koje je
odsutno usled obavljanja posla u javnom interesu (rei publicae causa), maloletno lice ¢iji
je tutor onemoguéen da §titi pupiline interese iz opravdanih razloga (Tust. /nst. IV, 10.pr).
U formularnom postupku prosiruje se moguénost procesnog zastupanja posredstvom ko-
gnitora i prokuratora (Gaius, Inst. 1V, 82—84). U Justinijanovom pravu, koje karakteri-
Se ujednacavanje razliCitih oblika procesnih zastupnika, postupak pokrenut od ili protiv
prokuratora po okoncanju proizvodi ista dejstva za zastupanog kao da je on neposredno
ucestvovao u njemu (Orestano 1957, 797).

12 U pocetku je prokurator bio isklju¢ivo oslobodenik. On je zadrzavao zavisan
polozaj prema patronu te nije mogao da odbije svoje imenovanje za prokuratora. Otuda se
i pravna dejstva aktivnosti koje je obavljao po tom osnovu nisu razlikovala od onih koja
su nastajala iz aktivnosti lica alieni iuris preduzetih za svog paterfamilijasa.
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isplatioca (duznika) prema gospodaru posla (poveriocu), o cemu svedoce
izvori klasi¢nog prava (D.46.3.12.pr; D.46.3.34.3). Fenomen zastupanja
moze se razmatrati u jo§ nekim slucajevima izvrSenja materijalnih akata
koje preduzima jedno lice, a pravne posledice nastaju za drugo lice. Pre-
ma fragmentu D.43.26.6.1."%, ako prokurator na osnovu naloga gospodara
zahteva ustanovljenje prekarijuma ili gospodar naknadno odobri taj zah-
tev, prekaristom ¢e se smatrati gospodar.!* U fragmentima D.39.1.1.3.15
i D.43.24.3.pr'® dozvoljava se zastupanje u nuncijaciji (nuntiatio operis
novi)'” i prohibiciji (prohibitio).'®

Kada je re¢ o sticanju drzavine posredstvom drugog, u veéini fra-
gmenata zastupnik je prokurator. Papinijan saopStava da posredstvom
prokuratora gospodar sti¢e drzavinu i bez znanja o tome. Medutim, za
sticanje svojine odrzajem neophodno je da gospodar zna da je drzavina
ustanovljena (D.41.2.49.2)." Paul u fragmentu D.41.2.1.20. takode kaze
da se drzavina moze ste¢i posredstvom prokuratora.?’ Prema Neracijevom
misljenju, moguce je da gospodar neposredno stekne svojinu na osnovu
akta prokuratora. Ako je prokurator po nalogu gospodara kupio stvar i
preuzeo je u njegovo ime, svojinu neposredno sti¢e gospodar iako jo$ ne
zna da su kupovina i tradicija izvrSene (D.41.1.13.pr).?! Za razliku od slu-

13" Ulpianus libro 71 ad edictum: Si procurator meus me mandante vel ratum ha-
bente precario rogaverit, ego precario habere proprie dicor.

14O zahtevanju (rogatio) prekarijuma putem posrednika videti Biavaschi 2006,
333-336.

15" Ulpianus libro 52 ad edictum: ltem nuntiationem et nostro et alieno nomine
facere possumus.

16" Ulpianus libro 71 ad edictum: Prohibere autem non utique per semet ipsum
necesse est, sed et si quis per servum suum vel procuratorem prohibuerit, recte videtur
prohibuisse. Idem etiam si mercennarius meus prohibuerit...

17" Operis novi nuntiatio predstavlja protest koji upucéuje vlasnik zgrade (ili drugo
lice u ime vlasnika — D.39.1.1.3) susedu koji je poceo da gradi neku gradevinu tako da
time ugrozava neko njegovo pravo (na primer sluzbenost non altius tollendi ili sigurnost
njegove zgrade ili zemljista). Posledica protesta se ogledala u tome $to je graditelj odmah
morao prestati sa gradnjom jer bi, u protivnom, sused Cije je pravo ugrozeno od pretora
dobio interdictum demolitorium na osnovu koga je bio ovlaséen da porusi susedovu gra-
devinu. Videti Romac 1975, 383.

18 U fragmentu D.43.24.3.pr govori se o zabrani (prohibitio) koja se upucuje licu
koje nedozvoljeno vrsi odredenu radnju na tudoj nepokretnosti. Zabranu moze uputiti ne
samo vlasnik stvari ve¢ i njegov rob ili prokurator. Ukoliko zabrana ostane bez efekata,
pretor pruza interdiktnu zastitu drzaocu stvari (interdictum quod vi aut clam).

19 Papinianus libro secundo definitionum: Etsi possessio per procuratorem igno-
ranti quaeritur, usucapio vero scienti competit, tamen evictionis actio domino contra ven-
ditorem invito procuratore non datur, sed per actionem mandati ea cedere cogitur.

20 paulus libro 54 ad edictum: Per procuratorem tutorem curatoremve possessio
nobis adquiritur.

21" Neratius libro sexto regularum: Si procurator rem mihi emerit ex mandato meo

eique sit tradita meo nomine, dominium mihi, id est proprietas adquiritur etiam ignoranti.
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¢aja u kome gospodar na temelju kupoprodaje koju je zakljucio prokura-
tor neposredno sti¢e drzavinu i svojinu, u drugom fragmentu (D.41.3.41)*
Neracije zahteva odrzaj da bi stvar ponovo bila u vlasti gospodara. Rec je
o situaciji u kojoj je prokurator jednostranim aktom (adprehensio) uzeo
stvar (res furtiva) koju je lopov prethodno ukrao gospodaru. Neracije isti-
¢e da je gotovo usaglaseno da se posredstvom prokuratora neposredno
stiCe drzavina, ali je neophodan odrzaj da bi se smatralo da je gospodar
povratio vlast na stvari.?® Iz Ulpijanovog fragmenta D.39.5.13.%* saznaje
se da gospodar neposredno stice drzavinu i svojinu u situaciji u kojoj je
izvr$ena tradicija donationis causa prokuratoru. Pritom, poklonodavac je
tradirao stvar s voljom da je stekne gospodar, dok je prokurator primio
stvar s voljom da je stekne za sebe. Iz tog fragmenta zakljucuje se da se
stvar moze dobrocino stec¢i posredstvom prokuratora, pri ¢emu je irele-
vantno da li je on u trenutku sticanja imao volju da stekne za gospodara.
Isti pravnik potvrduje moguénost neposrednog sticanja drzavine posred-
stvom prokuratora i na temelju kupoprodaje (D.41.2.42.1).% U slucaju da
prokurator po nalogu gospodara kupi stvar, gospodar neposredno stice
njenu drzavinu. Ako je, pak, prokurator samoinicijativno kupio stvar za
gospodara, on stice drzavinu samo ako odobri kupovinu. U Digestama
se nalaze i fragmenti u kojima je zastupnik slobodno lice koje nije pro-
kurator. U fragmentu D.41.1.53. Modestin pravi razliku izmedu civilnog
i honorarnog prava u pogledu moguénosti sticanja za drugog. Za razliku
od civilnog prava, koje samo potcinjenim licima dozvoljava da sticu za
svog gospodara, honorarno pravo dozvoljava sticanje drzavine za drugog
putem slobodnog lica.?® O mogucénosti sticanja drzavine putem slobodne
osobe govori i Ulpijan u fragmentu D.41.1.20.2.%7 Re¢ je o tome da smo
Ja i Ticije kupili neku stvar, pri ¢emu je ona predata Ticiju kao da je on
Moj prokurator. Ulpijan smatra da svojinu na stvari sticem i Ja, buduci

22 Neratius libro septimo membranarum: Si rem subreptam mihi procurator meus
adprehendit, quamvis per procuratorem possessionem apisci nos iam fere conveniat, ni-
hilo magis eam in potestatem meam redisse usuque capi posse existimandum est, quia
contra statui captiosum erit.

23 O razligitim tumadenjima ovog fragmenta videti Briguglio 2007, 116-121, fn.

171.

24 Ulpianus libro septimo disputationum: ... nam et si procuratori meo hoc animo
rem tradiderit, ut mihi adquirat, ille quasi sibi adquisiturus acceperit, nihil agit in sua
persona, sed mihi adquirit.

23 Ulpianus libro quarto regularum: Procurator si quidem mandante domino rem
emerit, protinus illi adquirit possessionem: quod si sua sponte emerit, non nisi ratam
habuerit dominus emptionem.

26 Modestinus libro 14 ad Quintum Mucium: Ea quae civiliter adquiruntur per
eos, qui in potestate nostra sunt, adquirimus, veluti stipulationem: quod naturaliter adqu-
iritur, sicuti est possessio, per quemlibet volentibus nobis possidere adquirimus.

27 Ulpianus libro 29 ad Sabinum: Si ego et Titius rem emerimus eaque Titio et
quasi meo procuratori tradita sit, puto mihi quoque quaesitum dominium, quia placet per
liberam personam omnium rerum possessionem quaeri posse et per hanc dominium.
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da je prihvaceno da drzavina, a putem nje i svojina, moze da se stekne
posredstvom slobodne osobe.?® Tako bi se iz tog fragmenta moglo zaklju-
Citi da svojina mozZe biti stecena posredstvom (bilo koje) slobodne osobe,
takvo tumacenje nije prihvatljivo za klasi¢no pravo. Naime, u klasi¢nom
pravu gospodar moze da stekne svojinu posredstvom slobodne osobe
samo ukoliko je ona njegov prokurator (Briguglio 167, fn. 305).

O efektima zastupanja moZe se razmatrati i u vezi sa odredenim
nedozvoljenim ponasanjem jednog lica kada pravne posledice nastaju za
drugo lice. Komentari$uéi pretorov edikt u kome je propisan interdictum
unde vi (D.43.16.1.13)%, Ulpijan se poziva na Sabina koji je, u situaciji u
kojoj je prokurator silom liSio neko lice poseda nepokretnosti, smatrao da
se interdikt moze podici i protiv prokuratora i protiv gospodara. Pravnici se
bave pitanjem kakvo dejstvo ima ratihabicija ukoliko gospodar odobri pro-
tivpravan akt kojim neko lice u ime gospodara silom 1i$i poseda nepokret-
nosti drugo lice. Iako Ulpijan (D.43.16.1.14)* pristaje uz misljenje Sabina
i Kasija da se ratihabicija moze uporediti sa mandatom, Mitajs (Mitteis
[1885] 1962, 70) smatra da ratihabicija nije dozvoljena povodom izvrSenja
delikta ve¢ da je ovde pre re¢ o tome da se viciozna drzavina moze pripisati
gospodaru ako se delinkvent smatra njegovim zastupnikom.

Kada je re¢ o zaloznom pravu, takode se uocava pokusaj pravnika
da, formalno postujuéi nacelo civilnog prava per liberam personam adqu-
iri non potest, tumacenjem pretorovog edikta omoguce efekte zastupanja.
Ulpijan, oslanjaju¢i se na civilno pravo, zabranjuje sticanje obaveze iz
pignusa posredstvom slobodnog lica (D.13.7.11.6).3! Prokurator ili tutor
moze da sklopi pignus, pri ¢emu protiv njega, a ne protiv gospodara od-
nosno Sticenika duznik moze da podigne tuzbu za povracaj zaloZene stva-
1i (actio pigneraticia directa). Drugim reCima, prokurator odnosno tutor
koji zakljuci ugovor o pignusu obavezuje sebe, a ne gospodara odnosno
Sticenika. Isti pravnik, medutim, dopusta efekte zastupanja prilikom usta-
novljenja hipoteke. Tako Ulpijan u fragmentu D.20.1.21.pr*? kaze da kada

28 U Justinijanovom pravu (Inst. II, 9.5) postoji opiti princip sticanja drZavine
posredstvom slobodnog lica.

29 Ulpianus libro 69 ad edictu: Quotiens verus procurator deiecerit, cum utrolibet
eorum, id est sive domino sive procuratore, agi posse sabinus aitet alterius nomine alteri
eximi...

30 Ulpianus libro 69 ad edictum: Sed et si quod alius deiecit, ratum habuero, sunt
qui putent secundum Sabinum et Cassium, qui ratihabitionem mandato comparant, me vi-
deri deiecisse interdictoque isto teneri, et hoc verum est: rectius enim dicitur in maleficio
ratihabitionem mandato comparari.

31 Ulpianus libro 28 ad edictum: Per liberam autem personam pignoris obligatio

nobis non adquiritur, adeo ut ne per procuratorem plerumque vel tutorem adquiratur: et
ideo ipsi actione pigneraticia convenientur...

32 Ulpianus libro 73 ad edictum: Si inter colonum et procuratorem meum con-
venerit de pignore vel ratam habente me conventionem vel mandante, quasi inter me et
colonum meum convenisse videatur.
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je sporazum o ustanovljenju hipoteke sklopljen izmedu kolona i proku-
ratora bilo po nalogu gospodara bilo tako §to ga je on naknadno odobrio,
smatra se kao da ga je sklopio gospodar sa kolonom.

Zastupanje je bilo moguce u jednostranim poslovima pretorskog
prava. Postavljanje institora moglo se obaviti posredstvom zastupnika.
Prema Ulpijanovom fragmentu D.14.3.5.18.%%, pretor dodeljuje actio in-
stitoria u situaciji u kojoj je prokurator, tutor ili staratelj postavio institora
jer se uzima kao da ga je postavio saim gospodar. Komentari§uci pretorov
edikt, Ulpijan se u fragmentu D.15.4.1.9.34 poziva na Labeona koji, u situ-
aciji u kojoj je rob sklopio pravni posao po nalogu (iussum) prokuratora,
dodeljuje actio quod iussu protiv gospodara roba, a ne protiv prokuratora.
Takav stav je razumljiv ako se prokurator smatra neposrednim zastupni-
kom gospodara. Zastupanje je bilo dozvoljeno i u oblasti nasledivanja u
situaciji u kojoj jedno lice po nalogu drugog lica zahteva od pretora drza-
vinu dobara (bonorum possessio). Paul u fragmentu D.29.2.48.% razmatra
situaciju u kojoj je jedno lice dobilo nalog od drugog lica da za njegov
raCun zahteva od pretora drzavinu dobara, pri ¢emu je u meduvremenu
mentalno obolelo. On kaze da, ukoliko je lice ucinilo zahtev pre nego §to
je obolelo, to nema uticaja na sticanje drzavine dobara od nalogodavca.
Drugim rec¢ima, njegovo zastupanje u sticanju drzavine je vazece, te nalo-
godavac neposredno sti¢e drzavinu dobara. S druge strane, ako nalogopri-
mac ucini zahtev nakon §to je oboleo, nalogodavac ne sti¢e neposredno
drzavinu dobara ve¢ tek ako da odobrenje (ratihabitio).’® Osim toga, u
fragmentu D.37.1.3.7.%7 izriito se kaZze da se bonorum possessio moze
ste¢i za drugoga.

Zastupanje je bilo dozvoljeno i u dvostranim poslovima pretorskog
prava. Jedan od njih je pretorski pakt receptum nautarum. U fragmentu
D.4.9.1.3.%8, komentari$uéi pretorov edikt, Ulpijan govori o odgovornosti

33 Ulpianus libro 28 ad edictum: Sed et si procurator meus, tutor, curator instito-
rem praeposuerit, dicendum erit veluti a me praeposito dandam institoriam actionem.

3% Ulpianus libro 29 ad edictum: Si curatore adulescentis vel furiosi vel prodigi iu-
bente cum servo contractum sit, putat Labeo dandam quod iussu actionem in eos quorum
servus fuerit: idem et in vero procuratore. Sed si procurator verus non sit, in ipsum potius
dandam act ionem idem Labeo ait.

35 Paulus libro primo manualium: Si quis alicui mandaverit, ut, si aestimaverit,
peteret sibi bonorum possessionem, et postquam ille petit, furere coeperit, nihilo minus
adquisita est ei bonorum possessio. Quod si antequam ille petat, is qui mandavit peten-
dum furere coeperit, dicendum est non statim ei adquisitam bonorum possessionem. igitur
bonorum possessionis petitio ratihabitione debet confirmari.

36 Iz Afrikanovog fragmenta D.46.8.24.pr saznaje se da se ratihabicija mogla dati
u roku od 100 dana.

37 Ulpianus libro 39 ad edictum: Adquirere quis bonorum possessionem potest vel
per semetipsum vel per alium.

38 Ulpianus libro 14 ad edictum: Et sunt quidam in navibus, qui custodiae gratia
navibus praeponuntur, ut naufulakes et diaetarii. Si quis igitur ex his receperit, puto in
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vlasnika broda po osnovu pakta koji je sklopljen izmedu brodskog osob-
lja (naufulakes, diaetarii) 1 vlasnika stvari koja se prevozi. Zaposleni na
brodu, sklapajuéi pakt, neposredno zastupa vlasnika broda koji na osno-
vu njega odgovara drugoj strani.?® Jak uticaj civilnog prava ogledao se
u pretorskom paktu ustanovljenja duga (constitutum debiti) kod koga je
u nacelu bilo zabranjeno zastupanje (Mitteis [1885] 1962, 74). Tako, u
fragmentu D.13.5.5.6.*° Ulpijan, komentariSuci pretorov edikt, navodi Ju-
lijanovo misljenje da duznik moZze da sklopi pretorski pakt ustanovljenja
duga s poverioCevim prokuratorom. Prema Pomponijevom tumacenju,
duznik je onda obavezan da dug izvr$i prokuratoru, a ne njegovom gos-
podaru. Prokurator se prilikom ustanovljenja duga ne smatra zastupnikom
gospodara posla. U Digestama se nailazi na fragment koji je dao povo-
da opre¢nim tumacenjima. Re¢ je o fragmentu D.13.5.15.4! u kome Paul
iznosi misljenje da se dug moZze ustanoviti posredstvom slobodnog lica,
pri ¢emu kao argument u prilog tome navodi ve¢ postoje¢u moguénost
sticanja posredstvom slobodnog lica. Tumacenje tog fragmenta sporno je
u romanistickoj doktrini. Helman (Hellmann) polazi od tog teksta kao
dokaza da je zastupanje u ustanovljenju duga bilo moguce (Mitteis [1885]
1962, 73). Isto tako misli i Rikobono (Riccobono 1930, 408). Mitajs (Mi-
tteis [1885] 1962, 73), oslanjajuci se na prethodni fragment u Digestama
(D.13.5.14.3), smatra drugacije — da se u D.13.5.15. ne govori o zastu-
pniku ve¢ o glasniku (nuntius). Kada je re¢ o ustanovljenju duga, Mitajs
odri¢e moguénost neposrednog zastupanja samo sui iuris lica koja ima-
ju poslovnu sposobnost. Lica koja se nalaze pod tutorstvom ili staratelj-
stvom i municipije u pravnom prometu ucestvuju posredstvom zastupnika
(tutora, staratelja, actor municipum-a). Ako zastupnik sklopi pakt o usta-
novljenju duga na osnovu koga isplata treba da bude izvrSena zastupanom
(licu pod tutorstvom, starateljstvom ili stanovnicima municipije), zastupa-
ni ima pravo na tuzbu iz razloga korisnosti — actio utilis (D.13.5.5.9).4?

exercitorem dandam actionem, quia is, qui eos huiusmodi officio praeponit, committi eis
permittit, quamquam ipse navicularius vel magister id faciat, quod xeirembolon appellant.
Sed et si hoc non exercet, tamen de recepto navicularius tenebitur.

3 Odgovornost vlasnika broda bila je objektivna jer je odgovarao i za sludajnu
propast stvari. Odgovornost za kustodiju (custodia) temelji se na paktu koji sklapaju vla-
snik broda ili njegov zaposleni i vlasnik stvari. Tim paktom vlasnik poverava svoju stvar
drugoj strani (vlasniku broda), koja je obavezna da je sacuva.

40" Ulpianus libro 27 ad edictum: Julianus libro undecimo digestorum scribit procu-
ratori constitui posse: quod Pomponius ita interpretatur, ut ipsi procuratori constituas te
soluturum, non domino.

41 Paulus libro 29 ad edictum: Et licet libera persona sit, per quam tibi constitui,

non erit impedimentum, quod per liberam personam adquirimus, quia ministerium tan-
tummodo hoc casu praestare videtur.

42 Ulpianus libro 27 ad edictum: Si actori municipum vel tutori pupilli vel curatori
furiosi vel adulescentis ita constituatur municipibus solvi vel pupillo vel furioso vel adu-
lescenti, utilitatis gratia puto dandam municipibus vel pupillo vel furioso vel adulescenti
utilem actionem.
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Efekti neposrednog zastupanja javili su se i prilikom sklapanja
ugovora o kupoprodaji. Prema fragmentu D.19.1.13.25.%%, prokurator je
na osnovu ovlas¢enja gospodara prodao njegovu stvar. Papinijan smatra
da kupac ima pravo na tuzbu (actio utilis ex empto) protiv gospodara, a
Ulpijan da i gospodar protiv kupca ima pravo na tuzbu iz razloga kori-
snosti.*

Iako je u praksi bio fakticki derogiran, princip starog civilnog pra-
va prema kome je zabranjeno sticanje za drugog zastupljen je u Justini-
janovoj kodifikaciji (Iust. /nst. 11, 9.5; C.4.27.1.pr). Njegovo vazenje se
svelo na jedini preziveli posao starog civilnog prava — stipulaciju, koja
se, prema misljenju Savinjija (Savigny 1840, 96), do kraja istorije anti¢-
kog rimskog prava morala sklapati licno. Akurzijeva Glosa pridaje znacaj
drevnom principu sadrzanom u Justinijanovoj kodifikaciji i kao pravilo
isti¢e zabranu neposredog zastupanja, pri ¢emu navodi suprotno misljenje
Martina.®

4. UKIDANJE ZABRANE UGOVARANIJA ZA DRUGOG

Premda je u rimskom pravu bilo moguée da jedno lice obavlja po-
slove za racun drugog lica, u rimskim izvorima ne nailazi se na opsti po-
jam zastupanja (Orestano 1957, 796). Taj pojam je mogao biti stvoren tek
nakon ukidanja formalne zabrane ugovaranja za drugog. Ukidanje pravila
alteri stipulari nemo potest postignuto je zahvaljuju¢i kanonskom pra-
vu.*6 Spanski pravnici Gomez (Gomez) i Kovarubijas (Covarrubias) isticu
da zabrana alteri stipulari nemo potest ne iskljucuje postojanje neformal-
nog sporazuma (pactum nudum) koji je po kanonskom i kastiljanskom
pravu vazeci i daje pravo na tuzbu (actio). Drugim re¢ima, priznanjem
pravila pacta sunt servanda otpala je zabrana alteri stipulari nemo potest
(Coing 1985, 425).

43 Ulpianus libro 32 ad edictum: Si procurator vendiderit et caverit emptori, qu-
aeritur, an domino vel adversus dominum actio dari debeat. Et Papinianus libro tertio
responsorum putat cum domino ex empto agi posse utili actione ad exemplum institoriae
actionis, si modo rem vendendam mandavit: ergo et per contrarium dicendum est utilem
ex empto actionem domino competere.

4 Detaljnije tumacenje tog fragmenta daje Finkenauer (Finkenauer 2008, 479—
481)

45 Sed Martinus dicebat hos casus facere regulam et sic quis casus esset contra

illud speciale esset”. Navedeno prema Orestano 1957, 800.
4 Pravilo alteri stipulari nemo potest nije moglo biti ukinuto odjednom ve¢é je
najpre ublazavano proSirivanjem izuzetaka od tog pravila. Tako je, na primer, stipulatio

alteri facta vazeca ako je preduzeta od notara koji na temelju D.46.6.2. dela kao servus
publicus (Coing 1985, 425).
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Savremena ustanova zastupanja sadrzi mogucnost aktivnog i pa-
sivnog zastupanja.*’ Takav jedinstveni kapacitet zastupanja nije oduvek
postojao. Pravnici su dugo vremena odvojeno razmatrali moguénost da
zastupnik za raun zastupanog izjavi volju drugom licu (aktivno zastu-
panje) od mogucnosti da odredeno lice svoju izjavu volje saopsti zastu-
pniku za radun zastupanog (pasivno zastupanje).*® S tim u vezi je ukida-
nje zabrane alteri stipulari nemo potest uzrokovalo da pravnici razlicito
tumacée moguénost sklapanja ugovora u korist tre¢eg lica.** Predstavnici
novovekovne Skole prirodnog prava Grocije (Grotius) i Volf (Wolff) sma-
trali su da je ukidanjem zabrane alteri stipulari nemo potest omoguéeno i
aktivno zastupanje i sklapanje ugovora u korist tre¢eg (Coing 1985, 426).
Francuski autori Doma (Domat) i Potije (Pothier) smatrali su, pak, da se
ukidanje zabrane odnosi samo na aktivno zastupanje a ne i na ugovore u
korist treceg lica (Coing 1985, 427).

47 Razlika izmedu aktivnog (aktive Stellvertretung) i pasivnog zastupanja (passive
Stellvertretung) izri¢ito se €ini u nemackom Gradanskom zakoniku (BGB). Tako, izjava
volje koju neko daje u okviru datih mu ovlaséenja u ime zastupanog lica predstavlja ak-
tivno zastupanje (¢l. 164, st. 1). Pasivno zastupanje nastaje kada se izjava volje, koja je
trebalo da bude data drugome, ucini njegovom zastupniku (¢l. 164, st. 3).

4 Primera radi, u fragmentu D.3.3.28. prilikom sklapanja procesne stipulacije
(cautio iudicatum solvi) Ulpijan dozvoljava da prokurator samo pasivno, ali ne i aktivno
zastupa gospodara.

4 U rimskom pravu nije bilo moguée zakljuditi ugovore u korist treéeg lica
(D.50.17.73.4; D.44.7.11). Pravnici su izuzetno dozvoljavali stipulaciju u korist tre¢eg
ako je stipulator imao interes da promisor izvr$i Cinidbu tre¢em licu (D.45.1.38.20;
D.45.1.38.21). Rikobono (Riccobono 1930, 394) smatra da su potrebe rimske porodice i
intenzivne trgovine uzrokovale priznanje ugovora u korist tre¢eg lica u praksi. U Justini-
janovoj kodifikaciji nailazi se na nekoliko slucajeva u kojima je dozvoljeno ugovarati u
korist treceg, pri ¢emu poverilac nema interes da duznik izvr$i obavezu treCem licu. Osim
situacije u kojoj neko pozajmi novac u ime odsutne osobe kada ona tuzbom moze da
zahteva povracaj predmeta zajma (D.12.1.9.8; D.45.1.126.2), vazan izuzetak predstavlja
donatio sub modo — poklon s nalogom — kada treée lice ima pravo na tuzbu protiv po-
klonoprimca koji mu, nakon proteka vremena, nije predao darovani predmet (C.8.54.3.1).
Bolonjski glosatori ostaju pri stavu da nije moguce sklopiti ugovor u korist treceg lica.
Martin i ovde predstavlja izuzetak jer beneficijaru (odsutnom licu u €iju korist je nesto
obecano) dodeljuje procesno sredstvo kojim moze zahtevati izvrSenje ¢inidbe koju je dru-
gi u njegovu korist obe¢ao (Hallebeek 2008, 15). U savremenom pravu razlika izmedu
aktivnog zastupanja i ugovora u korist tre¢eg lica ogleda se u tome $to se u slucaju ak-
tivnog zastupanja prilikom sklapanja ugovora ugovornom stranom smatra zastupani a ne
zastupnik. Kada je re¢ o ugovorima u korist treéeg lica, trece lice nije ugovorna strana te
ono ne moze da pobija ugovor ve¢ samo ima pravo da zahteva njegovo izvrSenje (Larenz,
Wolf 2004, 429—430). Osim slucajeva takozvanog pravog ugovora u korist treéeg (echter;
berechtigender Vertrag zugunsten Dritter, ¢l. 328, st. | BGB), na osnovu koga trece lice u
¢iju korist je ugovor sklopljen ima pravo da zahteva njegovo izvrsenje, postoje i slucajevi
takozvanog nepravog ugovora u korist tre¢eg (unechter Vertrag zugunsten Dritter, ¢l. 362,
st. 2 BGB), gde je duznik duzan da izvrsi obavezu tre¢em licu, ali tre¢i nema pravo da
zahteva izvrSenje ugovorne ¢inidbe. Videti Gottwald 2003, Rn 19, 2077.
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5. OPUNOMOCAVANJE KAO SAMOSTALAN PRAVNI POSAO

Ukidanje zabrane ugovaranja za drugog uticalo je na razvoj volj-
nog zastupanja. U prvoj fazi tog razvoja ustanova zastupanja ne odvaja se
od kontrakta. Kada je re¢ o ugovoru o nalogu (mandatum), predstavnici
novovekovne prirodnopravne Skole (Grocije, Volf) smatraju da na njego-
vom temelju nastaje neposredno zastupanje, a ne posredno kao §to je bio
slu¢aj u rimskom pravu (Schmoeckel 2003, 920). Te ideje su oZivotvore-
ne u prvim modernim gradanskim kodifikacijama u kojima je neposredno
zastupanje regulisano u ugovoru o nalogu. Ovlasc¢enje za zastupanje (pu-
nomoc¢je) nije razmatrano odvojeno od ugovora o nalogu, ve¢ se smatralo
da ono nastaje sklapanjem tog ugovora. Otuda se u gradanskim zakonici-
ma Pruske®, Francuske’! i Austrije> ne pravi razlika izmedu punomodja
i naloga ve¢ se oni koriste kao sinonimi.>* S druge strane, nemacka isto-
rijska Skola, oslanjaju¢i se na rimsko pravo, odbija da prihvati nacelo
neposrednog zastupanja na temelju punomoc¢ja (Doerner 2018, 36). Polo-
vinom 19. veka nemacka pandektistika razvija bogatu diskusiju o potrebi
osamostaljivanja punomocja od ugovora o nalogu. Klju¢no pitanje je po-
stavljeno u vezi sa izjavom volje punomo¢nika prilikom sklapanja prav-
nog posla sa tre¢im licem. Cija volja je izraZena u pravnom poslu koji
je sklopio punomoc¢nik: da li je to volja vlastodavca ili punomoénika?

30 U pruskom Gradanskom zakoniku (Allgemeines Landrecht Fur Die Preussi-
schen Staaten — ALR) voljno zastupanje je regulisano u 13. naslovu prvog dela koji nosi
naziv Von Erwerbung des Eigentums der Sachen und Rechte durch einen Dritten (O stica-
nju stvari i drugih prava posredstvom treceg lica). U prvom paragrafu se najpre propisuje
neposredno zastupanje: Sachen und Rechte kénnen auch durch Handlungen eines Dri-
tten erworben werden (Stvari 1 prava mogu da se sticu i delanjem treceg lica). U petom
paragrafu definisano je punomoéje: Die Willenserkldrung, wodurch Einer dem Andern
das Recht ertheilt, ein Geschdft fiir ihn und statt seiner zu betreiben, wird Auftrag oder
Vollmacht genannt (Izjava volje kojom jedno lice dodeljuje ovlaséenje drugom licu da
za njega i umesto njega preduzme pravni posao naziva se nalog ili punomocje). ALR
ne pravi razliku izmedu punomocja i naloga ve¢ ih upotrebljava kao sinonime. Otuda se
punomocdje smatra ugovorom koji sklapaju zastupani i zastupnik.

1 Francuski gradanski zakonik (Code Civil — CC), sli¢no kao ALR, punomodje

izjednacava sa nalogom. U ¢l. 1984 CC stoji: (1) Le mandat ou procuration est un acte par
lequel une personne donne a une autre le pouvoir de faire quelque chose pour le mandant
et en se nom. (2) Le contrat ne se forme que par [’acceptation du mandataire [Mandat ili
punomocdje je akt kojim jedno lice daje drugom mo¢ da ne$to ucini za racun i u ime vlasto-
davca (st. 1), Ugovor nastaje tek kada punomo¢nik prihvati ovlaséenje (st. 2)].

52 U austrijskom Gradanskom zakoniku (4llgemeines biirgerliches Gesetzbuch —
ABGB) zastupanje je regulisano u 22. glavi koja nosi naziv O opunomocavanju i drugim
vrstama poslovodstva. Prema ¢l. 1002 ABGB: Der Vertrag, wodurch jemand ein ihm auf-
getragenes Geschdft im Nahmen des Anderen zur Besorgung iibernimmt, heifst Bevollmd-
chtigungsvertrag (Ugovor o opunomocavanju zove se onaj ugovor kojim se ko prima
nalozenog mu posla da ga u ime drugoga svrsi).

33 ALR i CC punomoéje i nalog upotrebljavaju kao sinonime, dok ih ABGB spaja
u jedan pojam Bevollmdchtigungsvertrag — ugovor o opunomocavanju.
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Savinji zastupa tezu da iza volje koju je izjavio zastupnik (punomoc¢nik)
stoji volja zastupanog (vlastodavca) [Coing 1989, 456]. U ugovoru koji
sklapa zastupnik ugovornom stranom se smatra zastupani (vlastodavac).
Zastupnik ima svojstvo glasnika jer treCem licu prenosi volju zastupanog
(Doerner 2018, 37). Otuda je Savinjijeva teorija dobila naziv ,,teorija gos-
podara posla“ (Geschidftsherrentheorie). Savinjijeva teorija nije bila pri-
hvaéena medu pandektistima. Vladajuca teorija koju su oni zastupali bila
je teorija predstavljanja® (Reprdsentationstheorie) po kojoj zastupnik,
iako pravni posao preduzima u ime zastupanog, izjavljuje svoju volju
(Coing 1989, 457). Ta teorija je Siroko prihvacena u savremenoj doktrini
koja u neposrednom zastupanju vidi zamenu volje zastupanog voljom za-
stupnika (Lobrano, Onida 2016, 9). Trecu teoriju koja miri prethodne dve
zastupa Mitajs, prema Cijem se miSljenju pravni posao sa tre¢im licem
sklapa zajednickim delovanjern zastupanog i zastupnika (Mitteis [1885]
1962, 110). Drugim rec¢ima, volja zastupanog ucestvuje u formiranju vo-
lje zastupnika koja se, prilikom sklapanja pravnog posla, sre¢e sa voljom
druge ugovorne strane.

Zahvaljujuéi nau¢nim raspravama o zastupanju koje su trajale to-
kom 19. veka razvio se samostalan pojam punomocja (Vollmacht). Najve-
¢a zasluga pripisuje se nemackom pravniku Labandu (Laband), koji isti-
¢e da su opunomocavanje i ugovor o nalogu dva odvojena pravna posla
koja imaju razlicite pretpostavke, sadrzinu i pravne posledice. Svoju tezu
0 opunomocavanju kao samostalnom pravnom poslu Laband razvija na
temelju Opsteg nemackog trgovackog zakonika (A4/lgemeinen Deutschen
Handelsgesetzbuchs — ADHGB) iz 1861. godine.** On zastupa stav da se
svako punomodje, a ne samo poslovno punomocje, zasniva na samostal-
nom pravnom poslu koji se razlikuje od osnovnog pravnog posla — ugo-
vora o nalogu (Doerner 2018, 47). Njegovo ucenje imalo je dalekosezne
posledice jer je prihva¢eno ne samo u nemackom Gradanskom zakoniku
ve¢ i u drugim pravima.> Uticaj tog u€enja primetan je i u srpskom pra-
vu jer se u Zakonu o obligacionim odnosima neposredno zastupanje (i u
okviru njega punomodje) regulise odvojeno od ugovora o nalogu.*®

4 Istorija donosenja Opsteg nemackog trgovackog zakonika iz 1861. godine pri-
kazuje istoriju prodora ideje osamostaljivanja punomocéja od osnovnog pravnog posla
sklopljenog izmedu vlastodavca i punomoc¢nika. Impuls za osamostaljivanje poslovnog
punomocdja (prokure) od osnovnog pravnog posla zaklju¢enog izmedu vlastodavca (prin-
cipala) i prokuriste potekao je od predstavnika trgovackih gradova na severu Nemacke.
Oni su zahtevali nesmetan razvoj trgovine koji je nezamisliv bez zastite tre¢ih lica koja
sklapaju posao s prokuristom. Zahtevi predstavnika trgovackih gradova da se ustanovi
poslovno punomodje Cija je sadrzina zakonski utvrdena i koju vlastodavac ne moze da
suzi sa uspehom su inkorporisani u tom zakoniku. Posledica razdvajanja unutrasnjeg od-
nosa prokuriste i vlastodavca i spoljasnjeg odnosa u kojem ucestvuje trece lice bilo je
izdvajanje prokure u samostalan pravni posao koji se razlikuje od osnovnog pravnog posla
(najcesce ugovora o nalogu ili ugovora o radu). Videti Doerner 2018, 45.

3% Videti ¢l. 167 i 168 BGB.
36U ZOO se punomoéje ureduje u &l. 89-94, a ugovor o nalogu u &l. 749-770.
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6. ZAKLJUCAK

Zabrana ugovaranja odnosno sticanja za drugog nastala je u rim-
skom starom civilnom pravu, ali je u promenjenim drustveno-ekonom-
skim okolnostima pocela da slabi. Rimski konzervativni duh sprecavao
je da ta zabrana formalno bude ukinuta, zbog Cega je ona zadrzana i u
Justinijanovoj kodifikaciji. Njeno vaZenje se prostiralo na poslove starog
civilnog prava, od kojih je u doba Justinijana ostala samo stipulacija. Ve-
liki broj fragmenata govori u prilog tome da je rimsko pravo poznavalo
neposredno zastupanje i da se ono pretezno javljalo u vezi sa poslovi-
ma pretorskog prava. Klasi¢ni pravnici su, komentarisuci pretorov edikt,
smatrali da odredene akte moze da preduzme jedno lice, a da pravne po-
sledice neposredno nastaju za drugo lice koje sti¢e pravo na odgovaraju-
¢e procesno sredstvo. Osim moguénosti izvrSenja materijalnih akata za
drugog (prlmanje isplate, zahtevanje ustanovljenja prekarijuma, izvrSenje
nuncijacije i prohibicije), pravni poslovi pretorskog prava takode su mo-
gli biti preduzeti posredstvom drugog. Izvori svedocCe da je bilo moguce
preduzimati za drugog i jednostrane poslove [imenovanje institora, dava-
nje naloga (issum) robu, zahtevanje drzavine dobara (bonorum posses-
sio)] i dvostrane poslove (paktove receptum nautarum i constitutum debi-
ti). Neposredno zastupanje bilo je moguce i u ugovorima o kupoprodaji.
Pretor je dodeljivao tuzbu iz razloga korisnosti (actio utilis) u korist ili
protiv gospodara kada je ugovor o kupoprodaji sklopio njegov prokurator.
Premda je civilno pravo zabranjivalo sticanje za drugog, vazne ustanove
civilnog prava takode su mogle biti steCene putem zastupnika. Digesta sa-
drze zanimljivu kazuistiku koja se tice sticanja drzavine za drugog. Iako
se u najvecem broju slucajeva radilo o sticanju drzavine posredstvom
prokuratora, izgleda da je ve¢ u klasi¢énom pravu svako slobodno lice mo-
glo da stekne drzavinu za drugog. Prokurator je u klasi¢nom pravu mogao
da sti¢e za gospodara i svojinu na stvarima za €iji prenos je bila dovoljna
tradicija. Od stvarnih prava na tudoj stvari hipoteka je takode mogla biti
ustanovljena posredstvom prokuratora. Pomenuti sluc¢ajevi ukazuju na to
da je rimsko klasi¢no pravo, uprkos formalnim zabranama, omogucavalo
neposredno zastupanje. Izostanak njegovog nacelnog uredenja pripisuje
se rimskom poslovicnom konzervativizmu koji je spreavao izricito uki-
danje drevnih pravila i u situaciji u kojoj su ona izgubila prakti¢nu op-
ravdanost.

U savremenom pravu voljno zastupanje se temelji na ovlaééenju
za zastupanje (punomocju) koje zastupanl (Vlastodavac) pravnlm poslom
daje zastupniku (punomoc¢niku) da u njegovo ime i za njegov racun pre-
duzima odredene pravne radnje (¢l. 89, st. 1 ZOO). Ustanovljenje nacela
neposrednog zastupanja tekovina je moderne nauke. Znacajan doprinos
doktrinarnom utemeljenju neposrednog zastupanja dali su pripadnici no-
vovekovne Skole prirodnog prava Grocije 1 Volf, koji iznose ucenje o za-
stupanju kao deo ucenja o kontraktima. Obojica smatraju da je ugovor
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o nalogu (mandatum) temelj neposrednog zastupanja. Pravna nauka je,
zalazu¢i se za neposredno zastupanje, dala legitimitet onom Sto je praksa
vec prihvatila buduéi da je neposredno zastupanje bilo poznato obi¢ajnom
pravu 17. veka. Neposredno zastupanje, medutim, nije poimano kao sa-
mostalan institut ve¢ kao deo ucenja o ugovoru o nalogu. Otuda je u pr-
vim gradanskim kodifikacijama 18. i 19. veka neposredno zastupanje bilo
regulisano u ugovoru o nalogu. Predstavnici nemacke istorijskopravne
Skole, a narocitio pandektisti, analiziraju anticko rimsko pravo u nameri
da stvore sistem ,,danasnjeg rimskog prava“. U svojim bogatim i minuci-
oznim analizama rimskih izvora oni razmatraju mogucnost neposrednog
zastupanja u rimskom pravu. S izuzetkom Savinjija i Mitajsa, dominan-
tan stav odri¢e moguénost neposrednog zastupanja poslovno sposobnih
sui iuris lica. Savremena nauka ostaje verna vladaju¢em pandektistiCkom
miSljenju da rimskom pravu, za razliku od savremenog prava, nije svoj-
stveno neposredno zastupanje. Zahvaljujuéi raskos$noj raspravi pandek-
tista 0 mogucnosti neposrednog zastupanja stvoren je pojam punomocja
(Vollmacht) i on je osamostaljen od ugovora o nalogu. U tom smislu se
istice Laband, koji je ukazao na to da je opunomocéavanje neophodno osa-
mostaliti od osnovnog pravnog posla. Njegovo shvatanje usvojeno je u
nemackom Gradanskom zakoniku, a potom i u drugim zakonskim teksto-
vima kojima pripada i srpski Zakon o obligacionim odnosima.
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DETERMINANTE ETICKIH UXERENJA PRAVNIKA
U SRBIJI

Ispitivanje etickih uverenja sadasnjih i buducih clanova advokatske profesije
predstavlja vazan korak ka adekvatnom definisanju i razumevanju faktora koji uticu
na njihovo formiranje i promenu. U radu je predstavijena analiza etickih uverenja
razlicitih kategorija pravnika u Srbiji, koris¢enjem faktorske analize (analize glav-
nih komponenti) na uzorku od 325 ispitanika, advokata, advokatskih pripravnika i
studenata. Analiziran je uticaj socio—demografskih cinilaca (pol, starost, pozicija i
duzina radnog staza) na eticka uverenja. Predstavljene su oblasti i pravila ponasanja
uredena Kodeksom u odnosu na koje postoji najveca nesaglasnost izmedu uverenja i
propisanih pravila ponasanja. Najvazniji nalazi ukazuju da starost i radno iskustvo
ispitanika direktno uticu na poosStravanje njihovih etickih uverenja kada su u pitanju
odredeni tipovi neetickih ponasanja.

Kljuéne reci:  Profesionalna etika. — Uverenja. — Advokatski pripravnici. — Advoka-
ti. — Faktorska analiza.

1. UVOD

Eticka odgovornost advokata i advokatskih pripravnika (priprav-
nici) kao vaznih ucesnika pravosudnog sistema, proizlazi iz ¢injenice da
svojim profesionalnim delovanjem direktno uticu na vladavinu prava u

Istraziva¢ Balkanskog centra za regulatornu reformu i student doktorskih aka-
demskih studija na Pravnom fakultetu Univerziteta u Beogradu, miljansavicbg@gmail.
com.

Zahvaljujem ucesnicima seminara Srpskog udruZenja za ekonomsku analizu
prava i ¢lanovima udruzenja na korisnim komentarima i sugestijama. Naravno, odgovor-
nost za preostale greske ili za iznete vrednosne sudove snosi iskljuc¢ivo autor rada.
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jednoj zemlji. Takode, postupanje advokata bitno uti¢e na nivo povere-
nja drustva prema profesiji i samim advokatima. Nesporno je postojanje
»razlike u mo¢i“ izmedu advokata i klijenata. Razlike, izmedu ostalog,
poticu iz asimetrije informacija i znanja neophodnih za ostvarenje i za-
Stitu odredenih prava klijenta. Uz to, moguce je postojanje agencijskog
problema, odnosno moralnog hazarda, na primer, u situacijama u kojima
klijent nema moguénost da sazna da li je od strane advokata, ili priprav-
nika, uloZen dovoljan napor prilikom zastite njegovih prava i interesa. U
profesijama koje karakteriSe ovakva asimetrija postoji izrazita moguénost
da slabijoj strani bude prouzrokovana Steta, kao posledica informacione
nesrazmere i ,,razlike u mo¢i“ (videti posebno Koocher, Keith-Spiegel
2016; Pope, Vasquez 2007).

Eticki upitna uverenja i postupci ¢lanova advokatske profesije ne
nanose Stetu iskljucivo tre¢im licima, ve¢ nju mogu trpeti i sami pojedinci
koji ispoljavaju takva uverenja, odnosno ¢ine takve postupke. Na primer,
u optuznici podnetoj od strane Disciplinskog tuzioca Advokatske komore
Beograda, zbog prijavljenih navodnih procesnih opstrukcija u postupku
koji se vodio pred Agencijom za restituciju, navedeno je da je advokat:
,,U vise navrata bez zakonskog osnova Agenciji postavljao zahteve za pri-
znavanjem svojstva stranke... te zahteve za razgledanje i fotokopiranje
spisa, kako u ime svojih klijenata, tako i u svoje licno ime, da bi, nakon
odbacaja usled nepostojanja pravnog interesa, izjavljivao zalbe na od-
luke ovlascéenih organa, pa cak i kada formalna odluka nije postojala,
podnosio neosnovane krivicne prijave protiv postupajuceg savetnika, zlo-
upotrebljavao procesna oviaséenja Zakona o opStem upravnom postupku
kako bi svesno opstruisao gore navedene postupke... pri cemu je optuzeni
advokat postupao svesno, jer je znao ili morao znati da na gore opisani
nacin krsi odredbe Zakona o advokaturi, Statuta Advokatske komore Sr-
bije i Kodeksa profesionalne etike advokata. !

U Srbiji do sada nisu radena istrazivanja ¢iji je predmet profesio-
nalna etika u oblasti advokature. Stoga, postoje ograni¢ene informacije o
etickim uverenjima i, u krajnjem slucaju, postupanju sadasnjih i buduc¢ih
Clanova advokatske profesije. Medutim, empirijska istrazivanja sprove-
dena u Srbiji i regionu, omogucavaju prikaz drustvenog i profesionalnog
aspekta advokatske prakse u Srbiji.?

Optuznica Disciplinskog tuzioca Advokatske komore Beograda broj 4/2015 od
22. septembra 2015. godine.

2 Advokatura predstavlja profesiju sa visokim barijerama ulasku. Detaljna analiza

barijera ulasku u advokatsku profesiju data je u Cabrillo, Fitzpatrick 2018, 155-186. Au-
tori takode pruzaju komparativni prikaz advokatske profesije u razli¢itim jurisdikcijama.
Barijere ulasku stvaraju ogranicenja na strani ponude advokatskih usluga, $to dovodi do
uvecanja cene usluga. Ove barijere nisu nuzno isklju¢ivo pravne prirode ve¢ mogu biti i
ekonomske prirode. Na primer, za upis u Imenik advokata predvideno je da kandidati iz
reda advokatskih pripravnika placaju iznos od 500 EUR dok ostali kandidati placaju iznos
od 4.000 EUR. U Odluci o merilima i kriterijumima za delimi¢no oslobadanje troskova
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Vukovi¢ (2019, 103-113) daje uvid u razlike u materijalnom po-
lozaju advokata u Srbiji, u zadovoljstvu poslom kao i u stavovima o
Advokatskoj komori Srbije (4KS). Shodno nalazima, advokati su relativ-
no zadovoljni poslom ali iskazuju izrazito nezadovoljstvo spram stanja u
pravosudu, sprovedenih reformi, kao i spram ugleda i statusa advokata u
drustvu i u odnosu na druge profesije.> Nalazi ukazuju i da postoji nizak
nivo poverenja advokata u institucije u Srbiji ali i neujednacen odnos
prema AKS. Svega 38% ispitanika smatra da AKS dobro brani interese
svojih ¢lanova, dok ¢ak dve tre¢ine smatra da viSe sluzi interesima uticaj-
nih advokata nego obi¢nih ¢lanova. Zanimljivo je istaéi i da advokatski
pripravnici iskazuju relativno manji nivo poverenja u AKS u odnosu na
ispitanike advokate (Vukovi¢ 2019, 111-113).

Mrakov¢i¢ 1 Vukovi¢ (2019, 75-105) ukazuju na nezadovoljstvo
pripadnika pravni¢ke profesije* radom pravosudnih organa i sprovedenim
reformama, te utvrduju postojanje ,,unutrasnje“ krize poverenja u srpsko
pravosude. Shodno nalazima, kategorija advokata u Srbiji iskazuje najve-
¢i nivo nepoverenja u pravosudne institucije (Mrakovci¢, Vukovié¢ 2019,
87—88). Autori istiCu i1 postojanje razlika u stavovima shodno profesiji.
Naime, advokati su, prose¢no gledano, zadovoljni svojom stru¢noséu kao
i cenom i kvalitetom pruzenih usluga, dok drugi ¢lanovi pravnicke profe-
sije iskazuju veéi stepen nezadovoljstva spram advokata, prema predmet-
nim parametrima (Mrakov¢i¢, Vukovi¢ 2019, 96).

Nesporno je da bavljenje profesijom uz postovanje profesionalnih
etickih nacela omogucava smanjenje transakcionih troskova svih strana
koje stupaju u medusobne odnose (Perry et al. 2005, 3), na primer, iz-

upisa u Imenik advokata kandidata iz reda advokatskih pripravnika od 18 maja 2016.
godine propisano je da kandidat koji podnosi zahtev za upis u Imenik advokata iz reda
advokatskih pripravnika moze biti osloboden placanja troskova upisa koji je odlukom
Advokatske komore Srbije br. 476-4-2014 od 22. juna 2014. godine utvrden u iznosu od
3.500,00 EUR, ukoliko je bio upisan u Imenik advokatskih pripravnika u trajanju od naj-
manje dve godine, ukoliko zahtev podnosi najkasnije u roku od jedne godine po prestanku
pripravnicke vezbe, ukoliko je izmirio sve dospele obaveze prema advokatskoj komori
u kojoj je obavljao pripravni¢ku vezbu i ukoliko za vreme trajanja vezbe, kao i nakon
prestanka statusa advokatskog pripravnika, nije zasnovao radni odnos. Za prikaz razli¢itih
pravnih barijera u advokatskoj profesiji, na primer, problematike pravne forme prilikom
inkorporiranja, ulaska na trziSte velikih inostranih advokatskih kancelarija, otpora ,,preno-
su“ dela advokatskih usluga na javne beleznike videti Vukovié, Dabeti¢, Fori¢, prihvaéeno
za objavljivanje.

3 Nalazi takode ukazuju da u Srbiji postoji materijalno raslojavanje advokata, te da
je moguce diferencirati mlade advokate (iz velikih kancelarija) koji pretezno pruzaju usluge
domadim i stranim pravnim licima i advokate koji najéesce pruzaju usluge fizi¢kim licima i
rade u manjim kancelarijama. Advokati koji rade u velikim kancelarijama i pruzaju usluge
velikim privrednim subjektima imaju bolji materijalni status (Vukovi¢ 2019, 106—-109).

4 U uzorak ispitanika nisu ukljudeni samo pripadnici advokatske profesije ve¢,
izmedu ostalog, i sudije, drzavni tuZioci, pravnici u privredi i drugi ¢lanovi pravnicke
profesije. Za detaljan prikaz strukture ispitanika videti Mrakov¢i¢, Vukovié¢ 2019, 75-105.
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medu advokata i klijenata, sudija, drzavnih sluzbenika i drugih advokata.
Glavno istrazivacko pitanje ovog rada stoga i jeste — kakva su profesio-
nalna eticka uverenja razliCitih kategorija pravnika u Srbiji prema nee-
tickim profesionalnim postupcima i koji faktori mogu uticati na ta uve-
renja?> Ovakav predmet istrazivanja u velikoj meri otezava dolazak do
verodostojnih informacija, zbog potencijalnog otpora ispitanika, stoga je
istrazivanje ograni¢eno na ispitivanje uverenja o hipotetickim postupci-
ma, te na dobijanje i analizu suda ispitanika u kojoj meri smatraju da je
odredena vrsta ponasanja (ne)eticka. Na taj nacin, ne ispitujuci direktno
ponasanja i umanjujuci verovatnocu drustveno pozeljnih odgovora cilj je
utvrdivanje kakva su uverenja studenata prava, pripravnika i advokata o
postojecim etickim smernicama i pravilima i posredno dobijanje informa-
cija da li bi se ispitanici mozda lakSe upustili u takvo ponasSanje, ukoliko
smatraju da ne postoje nikakve eticke prepreke. Istovremeno, moguce je
posredno izvodenje zakljuCaka i o informisanosti ispitanika o navedenim
etiCkim smernicama.®

Rad je strukturiran na slede¢i nacin. U nastavku je predstavljen
znaCaj Kodeksa profesionalne etike advokata. U tre¢em delu dat je pre-
gled literature i razli¢itih metodoloskih pristupa. U Cetvrtom delu prika-
zane su osnovne karakteristike uzorka ispitanika i klasifikacije varijabli.
U petom delu dat je pregled najznacajnijih rezultata istrazivanja. Slede
zakljucak i preporuke.

2. ZNACAJ KODEKSA PROFESIONALNE ETIKE ADVOKATA

Eticka uverenja i ponaSanje koje moze u vecoj ili manjoj meri od-
stupati od njih, formirani su i putem uticaja razliitih egzogenih pozitiv-
nih i negativnih podsticaja. Na primer, to mogu biti podsticaji koje poje-
dincu pruzaju odredene institucije u jednoj zemlji. Imajuci u vidu ,,razlike
u mo¢i“ i znacaj same profesije, kodifikovanje profesionalno—etickih pra-

3> Termin ,,pravnici“ u kontekstu ovog rada koris¢en je kao krovni termin za ka-
tegorije studenata prava odnosno potencijalnih buduéih ¢lanova advokatske profesije, pri-
pravnika i samih advokata.

® Razumno je o&ekivati da bi upitnik kojim bi bila merena namera prema
neetiCkom ponasanju pravnika doveo do veceg broja druStveno pozeljnih odgovora (so-
cial desirability bias) u odnosu na upitnik kojim se ispituju isklju¢ivo uverenja ispitanika.
Za vise o problemu drustveno pozeljnih odgovora u upitnicima sa osetljivim predmetom
videti posebno Cang i Monro (Chung, Monroe, 2003, 291-302) i Carls i Datalo (Charles,
Dattalo 2018, 587-599). Rezultati dobijeni merenjem uverenja indikativni su i kada je
u pitanju namera odnosno u krajnjem slucaju ponaSanje, iako navedene kategorije nisu
merene instrumentom. Mnoga istraZivanja su pokazala jasnu vezu izmedu uverenja i
ponasanja, sa vrlo retkim odstupanjem. Za vise o uskladivosti uverenja i ponasanja videti
posebno istrazivanje Poup i saradnika (Pope, et al. 1987, 993—-1006). Za vise o problemi-
ma koji mogu pojaviti u istrazivanjima sa osetljivom tematikom i tehnikama za reSavanje
predmetnih problema videti posebno Mek Nili (McNeely, 2012, 377-396).
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vila u advokaturi neophodno je radi prevencije nezeljenih ishoda i pona-
Sanja. Kodifikovanje se ostvaruje definisanjem i propisivanjem zeljenog
ponasanja, sankcija, nac¢ina njihovog izvrSenja i stvaranjem tela Cija je
uloga kontrola i kaznjavanje ponasanja koja predstavljaju povredu pro-
pisanih pravila. Sa druge strane, neadekvatno formiran kodeks, moze da
intenzivira distorzije u vezi usaglasenosti propisa, uverenja i ponasanja.

U Srbiji, Kodeks profesionalne etike advokata (Kodeks),” predstav-
lja polaznu osnovu za definisanje profesionalno—etickih obaveza prilikom
bavljenja advokaturom. Stoga, Kodeks takode predstavlja i polaznu osno-
vu za definisanje postupaka u odnosu na koje su u okviru ovog rada istra-
Zivana uverenja ispitanika o stepenu eti¢nosti.® Kodeksom su regulisani
osnovi profesionalne etike advokata i pripravnika, njihove pravne i eticke
obaveze u odnosu na advokatsku profesiju odnosno pravnu struku uop-
Ste i svakog njenog pripadnika posebno. Izmedu ostalog, propisane su i
regulisane obaveze u odnosu na klijente, sudove i druge drzavne organe,
suprotnu stranu odnosno ostale ¢lanove advokatske profesije i klijente
sa suprotnim interesom, te pripravnike. Kodeksom su definisana pravna
1 eticka nacela u okviru kojih su pojedinci duzni da obavljaju sopstvenu
profesionalnu delatnost. Taksativno su navedena pravila u vezi sa razlici-
tim aspektima advokatske profesije odnosno pravne struke. Kodeks pro-
pisuje i detaljno ureduje profesionalno-eticke duznosti advokata u vezi
sa advokatskom tajnom, nedopustenim sticanjem klijenata, istupanjem u
javnosti, zastupanjem, uredenjem advokatske kancelarije, medusobnim
odnosima advokata, odnosom advokata i same advokatske komore, dr-
zavnih organa, pripravnika kao i suprotne stranke.

7 Kodeks profesionalne etike advokata, Sluzbeni glasnik RS 27/2012. Propisi ko-
jima su takode uredeni prava, obaveze i odgovornosti pripravnika i advokata jesu, izme-
du ostalog i: Zakon o advokaturi, Sluzbeni glasnik RS 31/2011 i 24/2012 — odluka US,
Statut advokatske komore Srbije, Sluzbeni glasnik RS 85/2011, 78/2012, 86/2013, Sta-
tuti Advokatskih komora Beograda, Vojvodine, ZajeCara, Kragujevca, NiSa, Pozarevca,
Cacka, Sapca, Kosova i Metohije. Navedeni akti takode imaju znagajnu preventivnu ali
i ,usmerujucu® funkciju, imajuéi u vidu da su u njima u veéoj ili manjoj meri takode
definisana neZeljena ponasanja i posledicno i kazne. I pored navedenog, Kodeks svaka-
ko predstavlja najmanji zajednicki sadrzalac kada su u pitanju propisana nedozvoljena
ponasanja pripadnika advokatske profesije, te predstavlja prvi i najjaci faktor uticaja na
njihove stavove.

8 Jedna od moguéih podela, u zavisnosti od sadrzine kodeksa, jeste podela na as-

piracione kodekse (Aspirational codes) i disciplinske kodekse (Disciplinary codes). U As-
piracionim kodeksima se ne navode striktna pravila ponasanja, ve¢ pravila ¢ija je sadrzina
apstraktna i podlozna tumacenju, §to predstavlja njihov primarni nedostatak. Disciplinske
kodekse karakteriSe koncizno i taksativno navodenje okvira za postupanje pripadnika ad-
vokatske profesije, te potencijalnih kazni. Nedostatak ovakvog tipa kodeksa predstavlja
moguca saturacija pravilima te nemoguénost obuhvatanja svih zeljenih ponasanja. To os-
tavlja prostora za tumacenje i neefikasne ishode kada su u pitanju reSenja za potencijalne
eticke dileme. Za detaljniji uvid videti Nicolson 2005, 601-626. Po svojoj strukturi, srpski
Kodeks profesionalne etike advokata spada u disciplinske kodekse.
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Shodno navedenom, moguce je pretpostaviti da su ispunjeni pre-
duslovi koji se ti¢u regulacije profesionalne etike u advokaturi u Srbiji.
Naime, Kodeks sam po sebi ima preventivnu ulogu budu¢i da predvida
nedozvoljene vidove profesionalnog ponasanja, a na osnovu Kodeksa ta-
kode je moguce izraditi program edukacije kao dodatnu meru prevencije.’
U sluc¢aju da se Kodeks i u njemu propisana pravila ponasanja i nacini
razreSenja potencijalnih etickih dilema pokazu neefikasnim kada je u pi-
tanju adekvatno usmeravanje ka eticki prihvatljivim uverenjima i postup-
cima, to moze biti jedno od mogucih objasnjenja za stavove i ponasanja
¢lanova advokatske profesije.

3. PREGLED LITERATURE

Rezultati istrazivanja ¢iji su predmet uverenja i ponaSanje ¢lanova
advokatske profesije, nisu ujednaceni po pitanju faktora koji uticu na nji-
hovo formiranje i ispoljavanje. Verodostojan je iskaz da Kodeksi profe-
sionalne etike advokata u razli¢itim drzavama u velikoj meri odrazavaju
slicne profesionalne principe, bez obzira na razlike u pravnim i obrazov-
nim sistemima, kao i druge razlike. Takode, nevezano od razli¢itosti poje-
dina¢nih odredaba, u ovim aktima su propisane i regulisane profesionalne
obaveze u odnosu na klijente, sudove i suprotnu stranu. Takode je regu-
lisano postojanje advokatske tajne, istupanje u javnosti i drugi relevantni
modaliteti profesionalnog ponasanja.'” U nastavku su prikazana istraziva-
nja koja koriste razlicite metodoloske pristupe i izloZeni najvazniji nalazi.
Prikazani radovi su relevantni za ovo istrazivanje buduc¢i da omogucéavaju
uvid u faktore koji su od znacaja za neeticka uverenja pravnika u drugim
zemljama, bez obzira na potencijalne razlike u konkretnim normama.

Peper (Pepper 1999, 181-205) navodi razloge za odredene vidove
ponasanja advokata. Autor zakljucuje da se, kod situacija u kojima propi-
si omogucavaju neeticko ponaSanje, stvara moguénost da advokat svoje
ponaSanje opravdava prebacujuci krivicu na Zelje klijenta i propise. Sa
druge strane, klijent je u moguénosti da svoju Zelju za neeti¢kim ishodom
opravdava smatrajuc¢i da odgovornost lezi na propisima i advokatu.

® Kazne za povrede Kodeksa blize su uredene Statutima pojedinacnih Advokat-
skih komora i one mogu biti: opomena, nov¢ana kazna ili mera brisanja iz imenika advo-
kata.

10" Na primer, i Kodeks profesionalne etike advokata u Italiji (Code of Conduct
for Italian Lawyers approved by the National Bar Council durring the session of January
31, 2014), i u Poljskoj (Resolution no. 3/2014 of the Extraordinary Assemply of Polish
Attorneys at Law of November 22, 2014 regarding the Code of Ethics of Attorney at Law)
i u Nemackoj (Rules of Professional Practice in Germany, Version of January 1, 2020)
sadrze odredbe o poverljivosti i advokatskoj tajni.
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Autori koji koriste pristup bihevioristicke etike prilikom analize
uverenja clanova advokatske profesije, zakljucuju da je edukacija najde-
lotvorniji nacin prevencije. Prentis (Prentice 2015, 35-85) navodi needu-
kovanost advokata po pitanju diferencijacije etickih i neetickih ponasanja
kao glavni razlog za neeticko ponasanje. Autor istice da su pojedinci pod-
lozni heuristikama i kognitivnoj disonanci, §to utice na korekciju njihovih
stavova tako da opravdavaju neeticke postupke.

U empirijskim istrazivanjima, razmatran je uticaj pohadanja Prav-
nog fakulteta na promenu stepena moralnog razvoja studenata, uglavnom
na osnovu Kolbergove teorije moralnog razvoja (Kohlberg’s theory of
moral development)."! Nalazi nisu ujednaceni i jedna grupa autora istice
da postoje statisticki znac¢ajne razlike izmedu uverenja studenata prav-
nih fakulteta i drugih fakulteta, dok druga grupa ne utvrduje znacajne
razlike (Daicoff 1996, 197-261). Takode, nije potvrdena hipoteza koju je
postavila Dajkof (Daicoff 1996, 231) da ¢e stavovi advokata o tome $ta
bi trebalo uraditi u odredenim eticki diskutabilnim situacijama (should
questionnaire) biti stroZi u odnosu na hipoteticko ponaSanje (Sta bi uradili
u navedenim situacijama — would questionnaire). Burbank i Dubof (Bur-
bank, Duboft 1974-1975, 66—117) navode da ne postoji znacajna razlika
izmedu vazeceg Kodeksa etike advokata na podrucju Bostona i njihovih
uverenja o eticnosti odredenih postupaka. Ispitanici donose zakljuc¢ke ad
hoc, te ne postoji princip rezonovanja na osnovu kojeg je odredeno po-
naSanje eti¢no u vecoj ili manjoj meri, shodno stavovima ispitanika. Do
identi¢nog nalaza dolaze i Dajkof (Daicoff 1996, 197-261) i Peri i sarad-
nici (Perry, et al. 2009, 470) koji takode navode da faktori koji uticu na
odluku advokata koji je suocen sa eticCkom dilemom jesu zelja za posto-
vanjem Kodeksa, Zelja za pospeSivanjem misljenja o sebi kao individui i
kao ¢lanu advokatske profesije, kao i averzija prema riziku u kontekstu
izbegavanja nepovoljnog ishoda po klijenta.

4. DESKRIPCIJA ISTRAZIVANJA

Kada su u pitanju advokati, pripravnici i studenti prava u Republici
Srbiji, do sada nije postojalo istrazivanje u okviru kojeg bi bile ispitane
razlike u njihovim etickim uverenjima. Stoga se u radu ne polazi od po-
stavljenih hipoteza, ve¢ je istrazivanje eksplorativne prirode, buduéi da je

oblast etike u advokaturi nedovoljno potkrepljena prethodnim nalazima.

" U okviru Teorije moralnog razvoja Lorensa Kolberga (Lawrence Kohlberg)
pretpostavlja se da moralni razvoj pojedinca progresira kroz Sest faza, kako pojedinac
stari. Za pregled nalaza i zakljucaka teorije, kao i detaljan pregled literature u okviru koje
je ispitivan stepen moralnog razvoja studenata prava na razli¢itim godinama pohadanja
fakulteta, videti posebno Daicoff 1996, 202-207.
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To onemogucava postavljanje hipoteza koje su utemeljene ili povezane sa
ve¢ postoje¢om teorijskom osnovom.

Predmet rada konzervativno je ograni¢en na utvrdivanje razlika u
etickim uverenjima pravnika u razli¢itim stepenima profesionalnog ra-
zvoja. Stoga, u instrumentu nisu kori$¢ena pitanja vezana za identifikaci-
ju i veli¢inu mesta u kojem ispitanici studiraju, stanuju i rade, niti pitanja
koja dodatno definiSu granu prava kojom se bave. Pretpostavljeno je da bi
dodavanje ovih varijabli, direktno uticalo na ose¢aj anonimnosti ispitani-
ka i dodatno umanjilo odaziv (response rate). Veci broj pitanja u upitniku
takode bi mogao dovesti do zamora ispitanika (fatigue).'”> Stoga je ana-
liza ograniena samo na objaSnjavajuc¢e promenljive direktno povezane
sa ciljem rada. Dodatne objasnjavajuce promenljive moguce je koristiti u
iducoj iteraciji i na taj nacin dati dodatni doprinos razmatranju ove teme.

4.1. Uzorak

Istrazivanje je sprovedeno kao neeksperimentalno eksplorativho
kvantitativno istrazivanje anketnog tipa, sa ciljem utvrdivanja da li pol,
starost, pozicija i duzina radnog staza ispitanika uticu na razlike u uvere-
njima ispitanika.

Uzorak su ¢inili advokati i pripravnici koji obavljaju delatnost u
Srbiji kao i studenti pravnih fakulteta na teritoriji Srbije.!3 Iako su to, po
strogim kriterijumima, heterogene kategorije, ipak su u pitanju kategorije
pravnika u razli¢itim periodima i stepenu profesionalnog razvoja. Nalazi
Perija i saradnika (Perry et al. 2009, 471) ukazuju da starost i profesio-
nalno iskustvo mogu predstaljati barijeru za neeticka uverenja. Ukljuci-
vanjem sve tri kategorije u uzorak, pored uporedivanja mladih i starijih
kategorija ispitanika, omoguceno je poredenje pravnika kroz vreme i kroz
razliciti stepen profesionalnog razvoja.

Na osnovu podataka imenika advokatske komore Beograda, Voj-
vodine, Zaje¢ara, Kragujevca, Nisa, Pozarevca, Cacka i Sapca formiran
je splsak e—mail adresa advokata.'* Spisak e-mail adresa pripravnika for-

12 Zamor ispitanika (fatigue) verodostojno je predupreden imajuéi u vidu duzinu
upitnika kao i da nije utvrdena tendencija pravolinijskog odgovaranja (straight line an-
swers) prilikom verifikacije odgovora.

13" Cinjenica da nije moguée unapred sa sigurno$éu pretpostaviti koji ée se stu-
denti baviti advokaturom, predstavlja jedan od mogucih nedostataka ukljuéivanja i ove
kategorije ispitanika. Medutim, imajuéi u vidu potencijalni znacaj uporedivanja razlika
izmedu etickih uverenja studenata i pripravnika te advokata, ova kategorija ispitanika je
ukljucena u rad.

14" Tokom 2016. godine, bilo je 129 advokata na 100.000 stanovnika, 3to predstavlja
povecanje od 15% u odnosu na 2012. godinu (CEPEJ 2018, 171-172). Populaciju advoka-
tskih pripravnika nije moguce verodostojno proceniti buduci da Imenici advokatskih prip-
ravnika nisu javno dostupni. Na osnovu podataka RZS, broj upisanih studenata drzavnih
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miran je na osnovu agregacije podataka sa internet portala advokatskih
kancelarija u okviru kojih su zaposleni, dok je spisak studenata Pravnog
fakulteta formiran na osnovu e—mail adresa ¢lanova internet portala moje-
pravo.net, 1 obuhvata studente Pravnog fakulteta Univerziteta u Beogradu,
Nisu, Kragujevcu i Novom Sadu. Formirani spisak advokata predstavlja
verodostojnu aproksimaciju ukupne populacije. Medutim, na relevantnost
spiska uti¢e Cinjenica da nije moguce proveriti verodostojnost odnosno
azurnost e—mail adresa preuzetih sa internet portala navedenih advokat-
skih komora. Kada su u pitanju pripravnici, moze se sa velikom dozom
izvesnosti tvrditi da su adrese azurne buduci da su preuzete direktno sa
internet portala advokatskih kancelarija. Nakon provere preklapanja i for-
miranja jedinstvenog spiska e-mail adresa doslo se do 4.510 potencijal-
nih ispitanika.

Putem internet portala Surveymonkey konstruisan je instrument
koji je putem e-mail-a upucen, u periodu jul-novembar 2016. godine.
Anonimnost /P adresa je garantovana, a potencijalni ispitanici su takode
obavesteni o njihovoj anonimnosti. Pretpostavljen je visok procenat odbi-
janja popunjavanja zadatog upitnika zbog moguée percepcije intruzivno-
sti predmeta upitnika, stoga je uz poStovanje kriterijuma maksimalnosti,
upitnik poslat na e—mail adresu svih potencijalnih ispitanika. Upitnik je
upucéen na 4.510 e-mail adresa — 380 adresa studenata, 402 adrese pri-
pravnika i 3.728 adresa advokata. PoSiljaocu je vra¢eno 389 poruka zbog
nevalidnosti adresa.

Upitnik je popunilo 325 ispitanika i prikupljeni odgovori Cine pri-
godan uzorak pravnika u Srbiji. Ovo ograni¢enje utiCe na interpretaciju
podataka. Sa jedne strane, moguce objasnjenje za slab odziv ispitanika je-
ste osetljivost predmeta istrazivanja.'> Naime, prema Mek Nili (McNeely,
2012, 377-396) postoji bojazan od odbijanja ucestvovanja u istrazivanju
kada potencijalni ispitanici predmet istrazivanja percipiraju kao intruzi-
van. Ukoliko je udeo odgovora u odnosu na ukupan broj poziva prenizak,
veca je verovatnoca autoselekcije ispitanika.'® Kada je u pitanju sklonost
ka autoselekciji (self=selection bias), Cinjenica je da nije moguce tvrditi
da upitnik nisu popunjavali samo ispitanici koji imaju izrazito blaza ili
stroza eticka uverenja, ili kod kojih postoji izrazita zainteresovanost za
dileme eticke prirode. Medutim, prilikom verifikacije podataka, nije pri-
mecéena homogenost odgovora ispitanika.

pravnih fakulteta u Srbiji, nevezano od vrste studija, u akademskoj 2018/2019. godini, izno-
sio je 14.236 studenata (RZS 2019, 16-28).

15 Zabelezen je ,,otpor dela potencijalnih ispitanika. Primljeno je vise od deset
odgovora advokata na molbu za uée$ce u istrazivanju, u okviru kojih su izrazili sumnju u
krajnje namere istrazivaca.

16" Drugalis i Plaza (Draugalis, Plaza 2009, 1) isti¢u da pristrasnost uzorka (non-
response error) teoretski moze nastati kad kod je udeo ispitanika koji su odgovorili na
upitnik manji od ukupnog broja poslatih poziva za ucestvovanje u istrazivanju.
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Zbog nedovoljnog broja empirijskih istrazivanja sa istim ili slic-
nim predmetom, nije moguce uporediti odstupanje stope odaziva u ovom
radu u odnosu na druga sli¢na sitrazivanja. U kvantitativnom istraziva-
nju moralnih odluka advokata koje su sproveli Peri i saradnici (Perry, et
al. 2009, 461-475) svega 18% ispitanika je dostavilo upotrebljiv upit-
nik. Akman (Akman 2011, 199-204) uzorkovanjem kori§¢enjem principa
»sneznih grudvi“!” formira uzorak od 85 ispitanika.'”® U istrazivanjima
etickih uverenja u drugim profesijama, stopa odziva ispitanika takode je

bila izrazito niska.!

Grafik 1 prikazuje strukturu ispitanika prema polu. Od 325 ispi-
tanika, 193 ispitanika je zenskog pola (59,4%) a 132 ispitanika muskog
pola (40,6%).

Grafikon 1 — Struktura ispitanika prema polu
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Uzorak ¢ine 114 ispitanika studenta (35,1%), 80 ispitanika priprav-
nika (24,6%) te 131 ispitanik advokat (40,3%). Najmladi ispitanik imao
je 18 godina, a najstariji 73 godine. Prosecna starost iznosila je 31,92
godine (standardna devijacija — SD=12,68). 2 Radno iskustvo se kretalo
od pripravnika koji su tek otpoceli sa radom (definisano kao nula godi-
na radnog iskustva) do 45 godina radnog iskustva, sa proseénim radnim
iskustvom od 5,22 godine (SD=8,28). Kada je u pitanju uspeh kancela-
rije, 53,6% zaposlenih ispitanika opisuje uspeh kao isti u poredenju sa
vec¢inom drugih kancelarija, 39,3% kao bolji, a svega 5,2% kao losiji.

17" Uzorkovanje ,,sneznih grudvi* implicira odabir po&etnog broja ispitanika koji
¢e potom uputiti istrazivaca na nove potencijalne ispitanike koji ¢e biti uklju¢eni u uzorak.

18 U kvalitativnim istraZivanjima, Etjen (Etienne 2005, 1195-1260) intervjuide 40
advokata, dok Holms i saradnici (Holmes et al. 2012, 29-55) intervjuisu samo 11 advo-
kata.

19 U istrazivanjima eti¢kih uverenja pripadnika radunovodstvene profesije stopa
odziva je iznosila 10-16%. Videti, na primer, Emerson, Conroy, Stanley 2007, 73-87;
Armstrong 1987, 27-44; Eynon, Hills, Stevens 1997, 1297-1309; Elias 2022, 33-45. U
istrazivanjima profesionalne etike psihoterapeuta stopa odziva nije prelazila 30%. Videti,
na primer, prikaz koji daje Petrovi¢ 2013, 165-166.

20 Standardna devijacija predstavlja meru disperzije odgovora ispitanika.
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Grafikon 2 — Struktura ispitanika prema poziciji
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4.2. Opis instrumenta i klasifikovanje varijabli

Prvi deo instrumenta (6 stavki) sluzio je za prikupljanje socio—de-
mografskih karakteristika ispitanika, a drugi (30 stavki) za ispitivanje
uverenja o razliCitim profesionalnim postupcima u advokaturi. Ove stav-
ke su formirane na osnovu analize Kodeksa na snazi i uglavnom se odno-
se na postupke koji su Kodeksom propisani kao nedozvoljeni.

Varijable u ovorn istrazivanju dele se na nezavisne i zavisne. Ne-
zavisne varijable,?! potencijalne determinante etiCkih uverenja, jesu (1)
pol; (2) starost; (3) pozmua i (4) profesionalno iskustvo?? Sa povecanjem
godlna zivota i sa veéim profes1onaln1m iskustvom, trebalo bi da raste i
nivo upoznatosti sa pravilima i stanjem u praksi i sposobnost individue
da prepozna, usvoji i primeni eticke principe.”> Predmetni rezon ispitan
je kada je u pitanju ,,pozicija“ ispitanika, radi utvrdivanja da li su ovakve
razlike prisutne i kada se ispitanici diferenciraju na studente, advokatske
pripravnike i advokate.

Kao zavisne varijable uzeta su uverenja o razli¢itim ve¢inom ne-
dozvoljenim profesionalnim postupcima. Kori§¢ena je petostepena Liker-
tova skala, sa stavkama od 1 — bez sumnje neeti¢no ponasanje (nikada
eti¢no) do 5 — bez sumnje eti¢no ponasanje.

2l Nezavisne varijable ,,pol“, ,,starost“ i ,,profesionalno iskustvo su osnovne, stan-

dardizovane socio-demografske varijable koriS¢ene u velikom broju empirijskih istrazivanja
istog ili slicnog tipa. Ju, Maeda i Bebeu (You, Maeda & Bebeau, 2011), daju pregled litera-
ture u kojima su koriséene varijable ,,pol* i ,,starost* i ¢iji je cilj utvrdivanje polnih razlika
po pitanju eticke senzitivnosti. Akman (Akman, 2011) sprovodi empirijsku analizu polnih i
starosnih razlika u etickim percepcijama advokata u Turskoj.

22 [spitanici studenti nisu bili duzni da odgovore na navedeno pitanje kao i ostala
neprimenljiva pitanja.

23 Peri i saradnici (Perry ef al. 2009, 471) utvrduju da starost i profesionalno
iskustvo uti¢u na formiranje strozih etickih uverenja ¢lanova advokatske profesije kad su
suoceni sa odredenom etickom dilemom.
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5. REZULTATI ISTRAZIVANJA

5.1. Faktorska struktura instrumenta

Upitnik je formiran radi ispitivanja uverenja u odnosu na veci broj
razli¢itih postupaka te je stoga, pored deskriptivne statistike koriS¢ena i
eksplorativna faktorska analiza — analiza glavnih komponenti (Principal
Components Analysis). Faktorska analiza koriS¢ena je radi utvrdivanja
meduzavisnosti varijabli, otkrivanja njihovih zajednickih karakteristika i
grupisanja u tzv. faktore kojim se veci broj varijabli grupi$e u jednu.?*
Grafik 3 prikazuje svojstvene vrednosti faktora.

Grafikon 3 — Svojstvene vrednosti faktora
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Izdvojena 4 faktora objasnjavaju 61,35% varijabiliteta pro-
menljivih. U pitanju su: faktor 1 — procesne i druge opstrukcije, faktor
2 — eksploatacija, faktor 3 — neprikladno postupanje prema strankama i
faktor 4 — odnos prema pripravnicima.?® Ovi faktori su imenovani shodno

24 Na taj na¢in, moguée je analizu izvrsiti u odnosu na nekoliko grupisanih kate-
gorija uverenja naspram uverenja koja se odnose na pojedinacne stavke u instrumentu, $to
bi predstavljalo veliku prepreku prilikom obrade podataka.

23 Koris¢ena je i Varimax rotacija i Katelov princip ekstrakcije faktora (Cattell
scree test). Poslednji faktor koji je zadrzan radi analize bio je Cetvrti faktor i on do-
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zajednickim karakteristikama najznacajnijih stavki koje su grupisane u
njima.?® Na primer, stavke iz faktora 3 ti¢u se neprikladnog postupanja
prema strankama. Za poredenje razlika izmedu ispitanika, kori§¢eni su
Mann-Whitney U test i Kruskall-Wollis test.”’

Prvo pitanje koje treba postaviti jeste u kojoj meri su uverenja
pravnika u skladu sa Kodeksom. Prilikom analize odgovora uocljiv je za-
brinjavaju¢ trend. Naime, iako nije primecéeno sistematsko slaganje uve-
renja ispitanika, u proseku, u odnosu na vecinu tvrdnji, gotovo polovina
ispitanika smatra da su ponasanja iz upitnika donekle ili u potpunosti etic-
na. Svega 19,7% ispitanika navodi da Prihvatanje slucaja iako je Sansa
da klijent dobije spor skoro nepostojeca nikada ne moze biti okarakteri-
sano kao eti¢no. Drugim re€ima, priblizno 80% ispitanika smatra da je
prihvatanje ovakvog slucaja u manjoj ili ve¢oj meri prihvatljiva praksa.
Sli¢ni rezultati uoc¢eni su i kada je u pitanju Davanje neosnovanih razlo-
ga za odlaganje rocista kao vid procesne opstrukcije u cilju dobrobiti za
klijenta. 1 u ovom sluc¢aju, priblizno 70% ispitanika smatra da ovakva
praksa u odredenoj meri (ili ¢ak nimalo) nije problemati¢na. Dodatno,
svega 32,3% ispitanika smatra da Odbijanje pruzanja usluga klijentu koji
je optuzen za svirep zloc¢in bez sumnje predstavlja neeticko postupanje.
Svega 41,8% smatra da je Sakrivanje dokaza koji bi mogli ugroziti dobro-
bit klijenta, bez sumnje neeticki. Uticanje na svedoka da promeni iskaz
je 59,4% ispitanika ocenilo kao bez sumnje neeticko ponasanje, dok je
Iznosenje podataka i informacija u podnescima uz znanje da nisu istiniti
63,1% ispitanika ocenilo kao bez sumnje neeticko ponasanje.

Moguce je tumacenje da su navedeni nalazi komplementarni nala-
zima Vukovica (2019, 103—113) i Mrakov¢i¢a i Vukovicéa (2019, 75-105),
koji ukazuju da su pravnici (narocito advokati) nezadovoljni stanjem u pra-
vosudu i da iskazuju nepoverenje u kvalitet rada ovih institucija. Nalazi

prinosi objasnjenju 10,60% varijabiliteta promenljivih. Nakon ovog faktora primetno je
grupisanje preostalih faktora u niz sa silaznom putanjom. (Bukvi¢ 2007, 192-196). Iz
analize je izostavljeno 10 stavki buduci da ne doprinose objasnjenju varijanse nijednog od
izdvojenih faktora.

26 Faktori su imenovani shodno dominantnoj karakteristici korelacije stavki u ok-
viru svakog faktora. U prilogu A rada tabelarno su prikazana pitanja u okviru svakog od
Cetiri definisana faktora. Takode je prikazana i faktorska struktura stavki u instrumentu.

27 Primenom Kolmogorov—Smirnov testa, radi utvrdivanja postoji li odstupanje
faktora od Gausove krive odnosno normalne raspodele u populaciji (Dragic¢evi¢ 2002, 99—
101) utvrdeno je odstupanje faktora od normalne distribucije. Kada postoji odstupanje od
normalne distribucije, u praksi se pretezno koriste neparametarski testovi. Mann-Whitney
U test se koristi radi analize razlika izmedu dve nezavisne grupe podataka kada postoji
odstupanje od normalne distribucije. Parametrarski pandan je #-test. Za vise informacija
videti (Howitt, Cramer 2011, 197). Kruskall-Wollis test se koristi prilikom ispitivanja
medusobnog odnosa vise od dve razli¢ite grupe podataka kada postoji odstupanje od nor-
malne distribucije. Njegov parametarski pandan je ANOVA. Za vise informacija videti
(Howitt, Cramer 2011, 571).
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ovog rada ukazuju da, ne samo da postoji ,,unutrasnja“ kriza poverenja u
srpsko pravosude, ve¢ je ona pracena i blagim etickim uverenjima kada su
u pitanju procesne i druge opstrukcije.

Medutim, uoceno je da je povodom postovanja advokatske tajne,
odnosno poverljivosti, prisutna usaglaSenost ispitanika da odavanje po-
verljivih podataka predstavlja ponaSanje koja nikada ne moze biti okarak-
terisano kao eticka. Paradoksalno, ali procesne i druge opstrukcije (faktor
1) kao i neprikladno postupanje prema strankama (faktor 3) predstavljaju
faktore u okviru kojih su otkrivena ponasanja za koja ispitanici smatraju
da su najmanje eti¢na ali i ponaSanja za koja smatraju da su najmanje
problemati¢na.?®

5.2. Determinante etickih uverenja

Tabela 1 prikazuje uticaj pola na eti¢ka uverenja ispitanika.? Utvr-
deno je da postoje statisticki znacajne razlike medu ispitanicima kada su
u pitanju faktori 2 i 3, te da ispitanici muskog pola u znacajnijoj meri
imaju blaza uverenja kada je u pitanju eksploatacija klijenata (faktor 2).
Predmetni nalaz istovetan je i kada se analiza ogranici samo na poduzo-
rak advokata. To je u skladu sa nalazima Akmana (Akman 2011, 199—
204) koji je ispitivao uticaj polnih razlika u kontekstu profesionalne etike
u advokaturi na uzorku od 85 ispitanika advokata.

28 Neophodno je ista¢i i da se neprikladno postupanje prema strankama (faktor 3)
pokazao kao statisti¢ki znacajan faktor kada su u pitanju sve ispitivane potencijalne deter-
minante. Sa druge strane, neprikladan odnos prema pripravnicima (faktor 4) nije se pokazao
kao statisti¢ki znacajan ni u jednom slucaju. Medutim, treba ista¢i da u proseku polovina
ispitanika smatra da izbegavanje placanja poreza i doprinosa advokatskim pripravnicima
predstavlja u odredenoj meri prihvatljivo ponasanje.

2% Kolona u kojoj su prikazane ,,p vrednosti omoguéava utvrdivanje da li postoji
statisticki znacajna razlika izmedu posmatranih kategorija ispitanika, u ovom slucaju ispi-
tanika muskog i Zenskog pola. Da bi postojale statisti¢ki znacajne razlike, neophodno je
da ,,p“ vrednost bude manja od 0,05. KoriS¢eni statisticki testovi rangiraju sve vrednosti
odgovora ispitanika. ,,Srednji rang* predstavlja aritmeti¢ku sredinu rangova. Vrednosti
srednjeg ranga (prva i druga kolona u tabeli 1) ukazuju nam u kom pravcu idu utvrdene
statisticki znacajne razlike. Drugim rec¢ima ove vrednosti ukazuju da li ispitanici muskog
pola imaju stroza ili blaza eticka uverenja u odnosu na ispitanike Zenskog pola. Na primer,
kad je u pitanju eksploatacija (faktor 2), ispitanici muskog pola imaju znatno blaza eticka
uverenja, budu¢i da je vrednost njihovog srednjeg ranga veca u odnosu na ispitanike
zenskog pola, koji imaju stroza uverenja.
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Tabela 1: Uticaj pola ispitanika

Faktor 1 Faktor 2 Faktor 3 Faktor 4
. . Neprikladno
Naziv faktora Procesne i .. postupanje Odnos prema
druge opstruk- |  Eksploatacija . .
cije prema pripravnicima
strankama
Zenski pol 159,78 139,18 178,23 159,30
(Sred. rang)
Muski pol 167,71 197,83 140,73 168,41
(Sred. rang)
Mann—Whitney U 12.116,00 8.141,00 9.799,00 12.024,00
p ,455 ,000 ,000 ,391

Sa druge strane, kada je u pitanju neprikladno postupanje prema
strankama (faktor 3), nalazi iz tabele 1 ukazuju na postojanje blazih etic-
kih uverenja ispitanika zenskog pola. Uoceno je da definiSuéu razliku
stvara stavka u instrumentu Odbijanje pruzanja usluga klijentu koji je
optuzen za svirep zloc¢in, imajuci u vidu da su za ostale stavke gde po-
stoji statisticki znacajna razlika, uocena znatno blaza uverenja ispitanika
muskog pola. Radi izvodenja verodostojnih zaklju¢aka, svakako je neop-
hodno sprovesti dodatna ispitivanja uticaja pola kao determinante etickih
uverenja.

Tabela 2 prikazuje uticaj starosti na eticka uverenja ispitanika. Is-
pitanici iskazuju statisticki znacajne razlike kada su u pitanju procesne
i druge opstrukcije (faktor 1), eksploatacija (faktor 2) i neprikladno po-
stupanje prema strankama (faktor 3). Povecanje radnog iskustva, starosti
i duzine radnog staza, te pozicije, mogu uticati na uspesnije usvajanje
etickih principa. Kada su u pitanju procesne i druge opstrukcije (faktor 1)
kao i eksploatacija (faktor 2), ispitanici 31-40 godina starosti iskazivali
su najblaza uverenja, dok je, kada je u pitanju neprikladno postupanje
prema strankama (faktor 3) to bila najmlada kategorija ispitanika, gde je
rang takode opadao sa rastom godina ispitanika.
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Tabela 2: Uticaj starosti*’

Faktor 1 Faktor 2 Faktor 3 Faktor 4
. . Neprikladno
Naziv faktora Procesne i . postupanje Odnos prema
druge Eksploatacija . .
opstrukcije prema pripravnicima
P strankama
18-23 (Sred. rang) 123,43 150,44 209,67 170,01
24-30 (Sred. rang) 176,24 176,88 157,54 153,65
31-40 (Sred. rang) 185,68 178,98 153,85 178,85
41 i preko (Sred. rang) 179,50 145,65 109,13 150,28
Kruskal-Wallis test
(O 24,38 7,95 46,72 4,54
P ,000 ,047 ,000 ,208

Tabela 3 prikazuje uticaj radnog iskustva na eticka uverenja ispita-

nika. Ispitanici*! su podeljeni na dve kategorije, ,,pocetnike* i ,,iskusne®,
na osnovu godina radnog iskustva, gde granicu prelaska iz jedne u drugu
kategoriju predstavlja postojanje dve godine radnog iskustva. Ispitanici
pocetnici u ve¢oj meri podrZzavaju neetiCka postupanja u vezi sa nepri-
kladnim postupanjem prema strankama (faktor 3). Kod drugih faktora

nisu utvrdene statisticki znacajne razlike izmedu kategorija ispitanika.

Tabela 3: Uticaj radnog iskustva

Faktor 1 Faktor 2 Faktor 3 Faktor 4
Naziv faktora Procesne i Neprikladno
druge Eksploatacija postupanje anos prema
" pripravnicima
opstrukcije prema strankama
Pocetnici (Sred. rang) 98,31 110,32 120,45 106,82
Iskusni (Sred. rang) 111,09 103,14 96,44 105,46
Mann—Whitney U 4.688,00 4.971,00 4.120,00 5.265,00
P ,137 ,403 ,005 ,874

Tabela 4 prikazuje uticaj starosti na etiCka uverenja ispitanika. Ispi-
tanici iskazuju statisticki znaCajne razlike kada su u pitanju faktori 1 i 3.

30" Ragzliitim preuredivanjem starosnih granica u kategorijama, radi ispitivanja ve-
rodostojnosti izbora, konzistentno je otkriven trend identi¢an onom prikazanom u tabeli 2.

31 Ispitanici studenti iskljudeni su iz analize prilikom sprovodenja ovog testa.
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Studenti iskazuju najblaza uverenja povodom neprikladnog postupanja pre-
ma strankama (faktor 3), pripravnici nesto stroza, a advokati najstroza. Sa
druge strane, kada su u pitanju procesne i druge opstrukcije (faktor 1), gde
studenti imaju stroza uverenja, pripravnici iskazuju nesto blaza, a advokati
iskazuju najblaza uverenja.

Tabela 4: Uticaj pozicije

Faktor 1 Faktor 2 Faktor 3 Faktor 4
) . Neprikladno

Procesne 1 .

Naziv faktora druge Eksploatacija postupanje Odnos prema
.. prema pripravnicima
opstrukcije
strankama

Advokat (Sred. rang) 190,15 163,28 125,66 166,16
Pripravnik (Sred. rang) 167,71 182,14 165,25 162,61
Student (Sred. rang) 128,50 149,25 204,33 159,64
Kruskal Wallis Test
(Osiae) 26,51 5,76 42,79 ,296
P ,000 ,056 ,000 ,862

Shodno prikazanom, starost predstavlja vaznu determinantu etickih
uverenja. Medutim, u odnosu na procesne i druge opstrukcije (faktor 1) i
eksploataciju (faktor 2), postoji nelinearan odnos izmedu godina starosti
i etickih uverenja. Kod ovih faktora, sa rastom godina starosti, uveren-
ja se krecu od strozih ka blazim a nakon Eetrdesete godine zivota ispi-
tanici ponovo iskazuju stroza uverenja. Deluje da su ispitanici starosti
3140 najpodlozniji ublazavanju etickih uverenja u odnosu na ove fak-
tore. Moguéi razlog je to Sto je to period u okviru kog je najizraZenija
potreba za sticanjem i odrzavanjem sopstvene pozicije u okviru profesije.
To moze da uti¢e na reevaluaciju etickih uverenja ispitanika u tom pe-
riodu u odnosu na raniji period. Kada je u pitanju neprikladno postu-
panje prema strankama (faktor 3), uverenja ispitanika krecu se od blazih
ka strozim $to su ispitanici stariji. Povecanje godina zivota, veée radno
iskustvo, 1 bolja profesionalna pozicija, teoretski bi trebalo da uticu na
poslovnu ostvarenost, upoznatost sa pravilima i stanjem u praksi, na
podobnost individue da implementira strozi odnos prema eticki neprih-
vatljivim ponaSanjima kao sopstvena nacela. Utvrdeno je da ispitanici sa
vise radnog iskustva, iskazuju stroza eticka uverenja, medutim ispitanici
advokati iskazali su blaza uverenja kada su u pitanju procesne i druge
opstrukcije (faktor 1), a stroZza uverenja kada je u pitanju neprikladno
postupanje prema strankama (faktor 3).
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Stavise, kada su u pitanju opstrukcije, studenti su imali najstro-
Za uverenja, zatim pripravnici, a advokati najblaza. Kada je u pitanju
neprikladno postupanje prema strankama, trend je obratan. Postavlja se
pitanje uzroka navedene razlike. Da li ispitanici advokati, upravo zbog
boljeg poznavanja propisa i poznavanja stanja u pravosudu iskazuju blaza
uverenja? Da li iskazuju stroza uverenja prema neprikladnom postupa-
nju prema klijentima zbog odrzanja i povecanja sopstvenog blagostanja?
Procesne opstrukcije se takode mogu posmatrati kroz prizmu klijenata,
odnosno, iz perspektive uverenja advokata i pripravnika, one mogu biti u
interesu klijenta. I pored postoje¢ih pitanja koja iziskuju dalje sprovode-
nje novih istrazivanja, nesporno je da ispitivane determinante dovode do
snaznog uticaja na uverenja ispitanika kada su u pitanju razliciti posma-
trani faktori.

6. ZAKLJUCAK I PREPORUKE

U ovom radu sprovedeno je ispitivanje etickih uverenja razlici-
tih kategorija pravnika u Srbiji i definisani faktori koji uti¢u na njihovo
formiranje, i promenu. Analizom uticaja socio—demografskih ¢inilaca na
eticka uverenja studenata, pripravnika i advokata, otkriveno je znacajno
odstupanje uverenja ispitanika od nacela propisanih Kodeksom. Moguce
je tumacenje da pravnici ili ne podrzavaju Kodeks, ili da nisu podrobno
upoznati sa propisanim odredbama, ili da su upoznati ali da Kodeks ne
predstavlja znac¢ajan korektivni faktor u odnosu na njihova uverenja i po-
sledi¢no na ponaSanje.

Iako su ispitivana uverenja u odnosu na hipoteticke slucajeve, mo-
guce je uvideti ¢ime se ispitanici rukovode i istovremeno izvesti posredne
zakljucke o stepenu njihove informisanosti u vezi sa Kodeksom. Dobijeni
rezultati indikativni su i kada je u pitanju namera te u krajnjem sluca-
ju ponasanje. Uverenja vode ka ponaSanjima i predstavljaju facilitatore
za ponasanja. Pozitivnu stranu predstavlja Cinjenica da je poStovanje po-
verljivosti klijenata prihvaceno kao ispravno ponaSanje od strane gotovo
80% ispitanika, kao i ¢injenica da je uocen trend da se sa staro$¢u odre-
dena uverenja ispitanika koriguju i postaju stroza.

Kakve su prakti¢ne implikacije ovog rada? Nalazi ukazuju da mladi
pravnici iskazuju znatno blaza uverenja, stoga, prvi korak ka uskladivanju
uverenja i Kodeksa svakako iziskuje edukativne mere, u okviru kojih bi
se na adekvatan nacCin uticalo na formiranje i promenu njihovih uverenja.
To mogu biti studijski kursevi u okviru kojih im se pruza $ansa da se pre
zaposlenja upoznaju sa etickim principima koje bi bili duzni da postu-
ju prilikom buduéeg bavljenja advokaturom. Takode je moguce, tokom
osnovnih nastavnih programa, ukazati ve¢u paznju etickim problemima i
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problemati¢nim situacijama koje se mogu pojaviti u praksi, ali je moguce
i sprovodenje ciljane edukacije diplomiranih pravnika i pripravnika, na-
kon zavrSetka fakulteta. Ne bi trebalo zanemariti ni uticaj organizovanja
nau¢no—struénih skupova, debata i simpozijuma posveéenih ovoj oblasti.

Buduc¢a istrazivanja je svakako moguce poboljsati. Formirani upit-
nik predstavlja prvi korak analize etickih uverenja pravnika u Srbiji ali
sadrzi ogranicen broj objasnjavaju¢ih promenljivih (npr. moguce je uklju-
¢iti i promenjljive koje opisuju imovinski status, dominantnu oblast prava
kojom se ispitanik bavi, region, bracni status, itd). Rezultate je takode
moguce dalje analizirati koriS¢enjem multivarijacione regresione analize.
Dodavanjem novih, potencijalno znacajnih prediktora, moguce je identi-
fikovati dodatne faktore koji uticu na formiranje i promenu etickih uvere-
nja pravnika u Srbiji 1 time ostvariti dalji doprinos razmatranju ove slabo
istrazene teme.

Pozeljno je sprovodenje i komparativne analize razlika izmedu
uverenja i prijavljenog ponaSanja kao i analize uticaja kaznenih mera na
uverenja i ponaSanje razliCitih kategorija pravnika. Time bi se stvorila
adekvatna osnova za formulaciju konkretnih preventivnih mera edukativ-
nog, kaznenog ili drugog karaktera. Na primer, bilo bi moguce otkriti da
li je 1 na koji nacin neophodno poostriti disciplinsku i kaznenu politku u
advokaturi, a smanjili bi se potencijalni drustveni troskovi koje prouzro-
kuju neuskladena uverenja pravnika u odnosu na Kodeks profesionalne
etike i uvecalo poverenje javnosti u advokaturu kao profesiju.
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PRILOG A
Tabela Al.

Uverenja i faktorska struktura instrumenta

Glavna komponenta

Sadrzaj stavke

snssssssssssssssssssssssnsssnnsannasannnnnnnnnnafannnnnnnnshannnnnnsafannnnnnnnstonnnnnnnafannnnnnnnshannnnnnshs

Davanje neosnovanih razloga za odlaganje
roCista kao vid procesne opstrukcije.

Iznosenje podataka i informacija u
podnescima uz znanje da nisu istiniti.

Sakrivanje dokaza koji bi mogli ugroziti
dobrobit klijenta.

Uticanje na svedoka da promeni iskaz.

Pravdanje privatnih troskova kao troskova
advokatske kancelarije.

Ulazenje u seksualni odnos sa klijentom.

Neprikladno razmisljanje o odnosu sa
klijentom.

Prihvatanje skupog poklona od klijenta.

Davanje poklona ili novca osobama koje
Vam upucuju klijente.

Upucivanje klijenta kolegama u zamenu za
novac.

Naplacivanje usluga klijentima po drugim
cenama u odnosu na one propisane
advokatskom tarifom.

Dlsknmmacuakhjentazbog toga §to je
pripravnik romske etni¢ke grupe.

Odavanje povreljivih informacija o klijentu
posle njegove smrti.

Otkrivanje poverljivih podataka o klijentu
prijateljima.

Prihvatanje slucaja iako je Sansa da klijent
dobije spor skoro nepostojeca.

Odbijanje pruzanja usluga klijentu koji je
optuzen za svirep zlo€in.

Sastavljanje suvi§nih podnesaka.

Napadanje protivni¢ke strane u sporu
koris¢enjem  pezorativnih  prideva ili
blaéeniem niene liénosti

Ispladivanje plate pripravniku ,,na ruke®.

Potpisivanje ugovora o volontiranju sa
pripravnicima radi izbegavanja placanja
poreza i doprinosa.

Uverenje o eti¢nosti postupka
Avg.

Faktor 1 Procesnc i druge opstrukeije

H

27,7% 292% 237% 11,7% 7%} 242}

63,1% 178% 111%  34%  4,6%: 1,69}

418% 243% 151%  8,0% 108%: 222}

594% 16,6% 13,5%  52%  52%: 1,80}

652% 13,5%  8,6%  3,7%  89%F 1,78}
Y

69,5% 12% 8% 1,8% 8,6%:
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597% 197% 10,5%  3,7%  6,5%: 1,78}
47,1% 194% 178%  58%  9.8%; 2,12}

7% 123%  55%  43%  62%} 161
38% 145%  62% 6%  49% 1,48
822%  92%  34% 9%  43% 1,36
197% 295% 22.8% 157% 12,3%5 2,71
323% 28,6% 209%  89%  92% 2,34
470%  265%  16%  55%  4.9% 1,95
822%  8,6% 25%  15% 5,2%5 139

44,6%  20,6% 13,8%

60,9% 16,0% 10,8%
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1 Bez sumnje neeti¢no ponasanje (nikada eti¢no), 2  Eti¢no ponasanje u retkim situacijama, 3 PonaSanje koje je ponekad eti¢no,
4 eti¢no ponaSanje u vedini situacija (Cesto eti¢no), 5 Bez sumnje eti¢no ponasanje

162

10.60%..

20
15

22
17
41

,03

,10
,05
,07
26

,03
32

,03

82

MR R EEE RN ssEsssEEEsEEsssEEsssEEssEEEsEEEssEEEsEEEEEn;



Miljan Savi¢ (str. 143-165)

LITERATURA (REFERENCES)

Akman, Vedat. 2011. An Empirical Analysis of the Gender and Age Fa-
ctors Effecting Ethical Perception of Lawyers in Turkey. Internati-
onal Journal of Business and Social Science 2(16): 199-204.

Armstrong, Mary Beth. 1987. Moral Development and Accounting Edu-
cation. Journal of Accounting Education 5(1): 27-43.

Bukvi¢, Aleksandar. 2007. Nacela izrade psiholoskih testova. Beograd:
Zavod za udzbenike.

Burbank, David D., Robert S. Duboff. 1974-1975. Ethics and the Legal
Profession: a Survey of Boston Lawyers. Suffolk University Law
Review 9: 66—117.

Cabrillo, Francisco, Sean Fitzpatrick. 2008. The Economics of Courts and
Litigation. Cheltenham, UK: Edward Edgar Pub.

Charles, Jennifer L.K., Patrick V. Dattalo. 2018. Minimizing Social Desi-
rability Bias in Measuring Sensitive Topics: The use of Forgiving
Language in Item Development. Journal of Social Service Resear-
ch 44(4): 587-599.

Chung, Jane, Gary S. Monroe. 2003. Exploring Social Desirability Bias.
Journal of Business Ethics 44(4): 291-302.

Daicoff, Susan. 1996. (Oxymoron?) Ethical Decisionmaking by Attor-
neys: An Empirical Study. Florida Law Review 48: 197-261.
Dragiéevi¢, Cedomir. 2002. Statistika za psihologe. Beograd: Centar za

primenjenu psihologiju.

Draugalis, JoLaine R., Cecilia M. Plaza. 2009. Best practices for survey
research reports revisited: implications of target population, pro-
bability sampling, and response rate. American journal of phar-
maceutical education 73(8): 1-3.

European Comission for the Efficiency of Justice (CEPEJ). 2018. Eu-
ropean judicial systems Eficiency and quality of justice. Stras-
bourg: Printed at the Council of Europe.

Emerson Tisha L.N., Stephen J. Conroy, Charles W. Stanley. 2007. Ethi-
cal Attitudes of Accountants: recent Evidence from a Practitioners’
Survey. Journal of business Ethics 71: 73-87.

Etienne, Margareth. 2005. The Ethics of Cause Lawyering: An Empirical
Examination of Criminal Defense Lawyers as Cause Lawyers. The
Journal of Criminal Law and Criminology 95(4): 1195-1260.

Eynon, Gail, Nancey T. Hills, Kevin T. Stevens. 1997. Factors that In-
fluence the Moral Reasoning Abilities of Accountants: Implications

for Universities and the Profession. Journal of Business Ethics 16:
1297-1309.

Holmes, Vivien, Tony Foley, Stephen Tang, Margie Rowe. 2012. Prac-
ticing Professionalism: Observations from an Empirical Study of
New Australian Lawyers. Legal Ethics 15(1): 29-55.

163



Anali Pravnog fakulteta u Beogradu, godina LXVIIL, 2/2020

Howitt, Denis, Duncan Cramer. 2011. Introduction to Statistics in Psy-
chology. 5 ed., Harlow: Pearson Education Limited.

Koocher, Gerald P., Patricia Keith—Spiegel. 2016. Ethics in psychology
and the Mental Health Professions. 4 ed., New York: Oxfort Uni-
versity Press.

McNeeley, Susan. 2012. Sensitive Issues in Surveys: Reducing Refusals
While Increasing Reliability and Quality of Responses to Sensitive
Survey Items. 377-396. u Handbook of Survey Methodology for
the Social Sciences, ed. Gideon Lior. New York: Springer.

Mrakov¢i¢, Marko, Danilo Vukovié. 2019. ,,Unutarnja“ kriza pravosuda?
Stavovi pripadnika pravnic¢kih profesija o pravosudu u Hrvatskoj i
Srbiji. Politicka misao 56(1): 75-105.

Nicolson, Donald. 2005. Making lawyers moral? Ethical codes and moral
character. Legal Studies 25(4): 601-626.

Pepper, Stephen. 1999. Lawyers’ Ethics in the Gap between Law and Ju-
stice. South Texas Law Review 40: 181-205.

Perry, Gregory M., Patricia A. Dufty, Clair J. Nixon, Lindon J. Robinson.
2005. An Exploration of Factors Influencing Ethical and Unethi-
cal Behavior in Negotiations. Journal of Agricultural and Applied
Economics 37: 1-20.

Perry, Joshua E., Ilene N. Moore, Bruce Barry, Ellen Wright Clayton,
Amanda R. Carrico. 2009. The Ethical Health Lawyer: An Em-

pirical Assessment of Moral Decision Making. The Journal of Law,
Medicine & Ethics 37(3): 461-475.

Petrovi¢, Nikola M. 2013. Profesionalna eti¢ka uverenja i postupci klini¢-
kih psihologa u Srbiji. Doktorska disertacija, Filozofski fakultet,
Univerzitet u Beogradu.

Pope, Kenneth S., Melba J. T. Vasquez. 2007. Ethics in Psychotherapy
and Counseling: A Practical Guide. 4 ed., New York: Jossey-Bass.

Pope, Kenneth S., Barbara G. Tabachnick, Patricia Keith-Spiegel. 1987.
Ethics of practice: The beliefs and behaviours of psychologists as
therapists. American Psychologist 42(11): 993—-1006.

Prentice, Robert A. 2015. Behavioral Ethics: Can It Help Lawyers (And
Others) Be Their Best Selves? Notre Dame Journal of Law, Ethics
& Public Policy 29: 35-85.

Republika Srbija, Republicki zavod za statistiku. 2019. Visoko obrazova-
nje 2018/2019. Beograd: Republicki zavod za statistiku.

Vukovi¢, Danilo. 2019. Advokatura u Srbiji: rezultati empirijskog istrazi-
vanja. Branic 130(1-4)/2017: 103—113.

164



Miljan Savi¢ (str. 143-165)

Vukovi¢, Danilo, Valerija Dabeti¢, Samir Fori¢. Prihvaéeno za objav-
ljivanje. Serbia and Bosnia and Herzegovina, u Lawyers in Society
— 30 Years Later, eds. Abel Richard et al. Oxford: Hart Publishing.

You, Di, Yukiko Maeda, Muriel J. Bebeau. 2011. Gender Difference in
Moral Sensitivity: A Meta-Analysis. Ethics & Behavior 21(4):
263-282.

Miljan Savi¢, LL.M.

Researcher, Balkan Center for Regulatory Reform, PhD Candidate
University of Belgrade Faculty of Law

DETERMINANTS OF MORAL BELIEFS OF LAWYERS
IN SERBIA

Summary

Examining of the moral beliefs of current and future members of
the legal profession is an important step toward properly understanding
and defining the factors that influence their formation and change. This
paper presents an analysis of the moral beliefs of different categories of
legal professionals in Serbia, using factor analysis (principal components
analysis) on a sample of 325 respondents, attorneys at law, legal
trainees, and students. The impact of socio—demographic factors (gender,
age, position, and length of service) on moral beliefs is analyzed. We
present areas and norms where the greatest discrepancy between beliefs
and the Code in force exists. The most important findings indicate that
respondents’ age and work experience directly influence stricter ethical
beliefs when it comes to certain types of unethical behavior.
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KO JE BIO PRVI DEKAN PRAVNOG FAKULTETA
U BEOGRADU POSLE DRUGOG SVETSKOG RATA

Istorija Pravnog fakulteta u Beogradu u burnom periodu neposredno nakon
zavrsetka Drugog svetskog rata nije do sada detaljnije proucavana. Autor je u radu
delimicno osvetlio taj period pokuSavajuci da razresi dilemu ko je bio prvi dekan
Pravnog fakulteta u Beogradu nakon oslobodenja. Prema podacima iz fakultetskih
hronika, to je bio prof. dr Jovan Dordevié. Medutim, u relevantnoj arhivskoj gradi
nalazimo drugacije podatke, prema kojima je prvi izabrani dekan Pravnog fakulteta
u Beogradu nakon zavrsetka Drugog svetskog rata bio prof. dr Milan Bartos.

Kljuéne reci:  Pravni fakultet u Beogradu. — Dekan. — Drugi svetski rat. — Milan
Bartos. — Jovan Pordevic.

1. UVOD

Pravni fakultet u Beogradu je ugledna visokoskolska ustanova koja
zasluzuje da njena istorija bude detaljno proucena. Najveéi doprinos u
istrazivanju istorije Pravnog fakulteta u Beogradu pripada biv§em profe-
soru i dekanu Ljubici Kandi¢, koja je rezultate do kojih je dosla objavi-
la u vrednim monografijama pod naslovom Istorija Pravnog fakulteta u
Beogradu. Istrazivanja su objavljena u tri knjige koje je izdao Zavod za
udzbenika i nastavna sredstva u Beogradu. Prvu knjigu prof. Kandi¢ je
napisala zajedno sa bivSom profesorkom tog fakulteta Jelenom Danilovi¢
i ona je obuhvatila period 1808—1905. godine (Kandi¢, Danilovi¢ 1997).
U drugoj knjizi objavljenoj u dva toma, obraden je period 1905-1941.

Advokat u Velikom Gradistu, drpantic68@gmail.com.
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godine (Kandi¢ 2002). Treca knjiga se bavila sudbinom Pravnog fakulteta
u Beogradu u ratnom periodu 1941-1945. godine (Kandi¢ 2005).

Za razliku od ranijih perioda koji su iscrpnije proucavani, istorija
Pravnog fakulteta u Beogradu u prvim godinama nakon Drugog svetskog
rata nije detaljnije istrazivana. Taj period je ozbiljnije obradivan samo
u jednoj monografiji koja se bavi sudbinom beogradskog i subotickog
Pravnog fakulteta u ratnom periodu i prvim mesecima nakon oslobodenja
(Simi¢ 1996, 121-140) i jednom ¢lanku u kojem se obraduje period nepo-
sredno nakon zavrSetka Drugog svetskog rata i prikazuju brojne teSkoce
sa kojima se Fakultet suoCavao u nastojanju da stvori uslove za pocetak
prve posleratne skolske godine (Panti¢ 2015, 154-173).

Jedna od dilema iz tog perioda jeste ko je bio prvi dekan Pravnog
fakulteta u Beogradu nakon Drugog svetskog rata. Odgovor na to pitanje
naizgled ne bi trebalo da predstavlja posebnu teskocu. U publikaciji koju
je fakultet objavio povodom jubileja sto pedeset godina od pocetka rada
navodi se da je dekan 1945, 1945/46. godine bio prof. Jovan Dordevi¢
(Pravni fakultet Univerziteta u Beogradu 1991, 85). I u sledecoj jubi-
larnoj publikaciji fakulteta povodom sto Sezdeset pet godina od pocetka
rada Fakulteta navodi se da je dekan 1945/46. godine bio prof. Jovan
Dordevi¢ (Jovanovi¢, ur. 2006, 72). Najistaknutiji istraziva¢ i hronicar
istorije Pravnog fakulteta u Beogradu prof. Ljubica Kandi¢ u svom zi-
votnom delu Istorija Pravnog fakulteta u Beogradu zabelezila je podatak
da je profesor Jovan Pordevi¢ bio prvi vrsilac duznosti dekana Pravnog
fakulteta po oslobodenju, a zatim prvi izabrani dekan 1945. godine (Kan-
di¢ 2005, 274). Na mermernoj ploci u holu ispred Dekanata Fakulteta na
kojoj su upisana imena svih dosadasnjih dekana sa godinama u kojima su
obavljali tu funkciju, nalazi se podatak da je dekan 1945/46. godine bio
prof. Jovan Pordevié.

Medutim, proucavajuci arhivsku gradu o Pravnom fakultetu u Be-
ogradu koja se odnosi na prve godine nakon oslobodenja, dosli smo do
nekih drugacijih saznanja, koja mogu staviti pod sumnju podatak da je to
tacno.

2. OBNOVA RADA PRAVNOG FAKULTETA U BEOGRADU
NEPOSREDNO POSLE OSLOBODENIJA

Ve¢ prvih dana nakon oslobodenja Beograda otpocelo se sa pripre-
mama za obnovu rada Univerziteta. Glavni narodnooslobodilacki odbor
Srbije doneo je odluku 1. novembra 1944. godine kojom je ustanovljena
Komisija za obnovu Univerziteta koja je imala zadatak da sagleda posto-
jece stanje na Univerzitetu, da vodi njegove poslove i da preduzima sve

167



Anali Pravnog fakulteta u Beogradu, godina LXVIIL, 2/2020

mere za njegovu obnovu.! Istog dana Glavni narodnooslobodilacki odbor
Srbije je doneo odluku kojom je suspendovao sa duznosti sve dotadas-
nje univerzitetske vlasti: rektora, prorektora, administrativnog direktora,
sve dekane, prodekane i ¢lanove univerzitetskih upravnih tela. Prijem tog
akta svojeru¢nim potpisom potvrdio je dotadasnji dekan Pravnog fakulte-
ta dr Relja Popovi¢ 3. novembra 1944. godine.?

U rad obnovljenog Univerziteta aktivno su bili ukljuceni nastavnici
Pravnog fakulteta. Komisija je odlukom od 8. novembra 1944. godine za
administrativne poslove u Rektoratu odredila profesore Pravnog fakulteta
u Beogradu dr Nikolu Stjepanovica, koji je imao nadleznost da vodi opste
poslove Sekretarijata i administracije Univerziteta, i dr Borislava Blago-
jevica, koji je bio zaduzen za poslove univerzitetskih zaduzbina, fondova
i dobara.> Komisija je na sednici od 13. decembra 1944. godine odludila
da duznost sekretara Univerziteta vrsi dr Milivoje Markovi¢, docent Prav-
nog fakulteta.*

Na osnovu odluke Glavnog narodnooslobodilackog odbora Srbije
od 1. novembra 1944. godine Komisija za univerzitetske poslove je na
svojoj sednici od 3. novembra 1944. godine odredila dr Jovana Porde-
vi¢a, da vodi sve poslove koji spadaju u delokrug dekana tog fakulteta.’
Kao vrsilac duznosti dekana, morao je da reSava brojne probleme. Zgrada
je u vecoj meri bila ruinirana tokom boravka nemacke i oslobodilacke
vojske. Nastavni kadar je bio uskra¢en za mnoga znacajna imena jer su
neki profesori streljani za vreme rata od okupatora (Porde Tasi¢ i Mihajlo
Ili¢), a druge je nakon oslobodenja nova vlast uklonila sa fakulteta neki
su streljani (Ilija Przi¢), a drugi odstranjeni kao nepodobni (Toma Zi-
vanovi¢, Aleksandar Solovjev, Bozidar S. Markovié, Tihomir Vasiljevic,
Adam Lazarevi¢ itd.) Velikim trudom i zalaganjem prof. Jovana Dorde-
vica zadrZan je veci deo prostorija u fakultetskoj zgradi, a nastavni kadar
je konsolidovan od preostalih nastavnika Pravnog fakulteta u Beogradu
i Pravnog fakulteta u Subotici, koji je nakon oslobodenja ukinut, pa je

preostale nastavnike preuzeo Pravni fakultet u Beogradu.
5 I Komisiju su sacinjavali: dr SiniSa Stankovi¢, dr Borislav Stevanovi¢, dr Vaso
Cubrilovi¢, dr Sreten Sljivi¢, dr Baja Baji¢, dr Jevrem Nedeljkovié, dr Jovan Pordevic,
dr Stevan Pelineo, dr Petar Kolendi¢, dr Aleksandar Leko i dr Mladen Josipovi¢. Arhiv
Srbije, Fond G-200, Rektorat Beogradskog univerziteta, Komisija za obnovu, fascikla I,
br. 905/45.

2 Arhiv Srbije, Fond G-205, Pravni fakultet, Opsta arhiva, godina 1944-45, fas-
cikla XIX

3 Ibid., odluka dostavljena Pravnom fakultetu u Beogradu dopisom Komisije pod

brojem 8. od 9. novembra 1944. godine.

4 Ibid., odluka dostavljena Pravnom fakultetu u Beogradu dopisom Komisije pod
brojem 208 od 14. decembra 1944. godine.

S Ibid., br. 686/44 odluka dostavljena Pravnom fakultetu u Beogradu dopisom

Komisije za univerzitetske poslove pod oznakom ,,sluzbeno* od 4. novembra 1944. go-
dine.
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3. IZBOR PRVOG DEKANA PRAVNOG FAKULTETA U
BEOGRADU POSLE DRUGOG SVETSKOG RATA

Ve¢ krajem avgusta 1945. godine stvoreni su uslovi da se pristu-
pi izboru stalnih rukovodstava na Univerzitetu i fakultetima, kako bi se
S$to bolje pripremio pocetak prve skolske godine nakon oslobodenja. Na
osnovu Uredbe o univerzitetskim vlastima i osoblju Univerziteta u Be-
ogradu, Komisija za obnovu Univerziteta organizovala je izbor rektora,
prorektora i dekana svih fakulteta za Skolsku 1945/46. godinu. Izbor je
obavljen na skupu univerzitetskih profesora i docenata 28. avgusta 1945.
godine. Prvi izabrani dekan Pravnog fakulteta u Beogradu nakon oslobo-
denja bio je prof. Milan Bartos$. Tri dana kasnije, Ministarstvo prosvete
Srbije potvrdilo je izbor prof. Bartosa za dekana.® Istim aktom je dotadas-
nji vrsilac duznosti dekana prof. Jovan Pordevi¢ izabran za prodekana za
Skolsku 1945/46. godinu.

Prof. Milan Barto$ je obavljao duznost dekana sve do 10. oktobra
1946. godine kada je na fakultetskom savetu za dekana za sledecu Skol-
sku godinu izabran prof. dr Miodrag A¢imovi¢. Tu odluku je 12. oktobra
1946. godine potvrdilo Ministarstvo prosvete Narodne Republike Srbije.’

Ime dekana Milana Bartosa ne spominje se u fakultetskim analima
verovatno zbog toga $to je pretezni deo Skolske 1945/46. godine bio od-
sutan sa fakulteta. Profesor Milan Bartos se u periodu nakon oslobodenja
zemlje i povratka iz zarobljeniStva odmah javio na duznost na Pravnom
fakultetu.® Medutim, kao eksperta za medunarodno pravo nova vlast ga je
angazovala na drzavnickim poslovima u inostranstvu, tako da je prodekan
prof. Jovan Pordevi¢ veci deo te skolske godine obavljao poslove deka-
na. Profesora Bartosa je u izvodenju nastave na predmetu medunarodno
privatno pravo zamenjivao prof. Borislav Blagojevi¢, koji je te Skolske
godine predavao vise predmeta (rimsko pravo, nasledno pravo, meduna-
rodno privatno pravo, radno pravo).

4. DELATNOST PROF. MILANA BARTOSA NA FUNKCIJI
DEKANA PRAVNOG FAKULTETA U BEOGRADU

Nakon izbora za dekana u vreme dok je jo§ bio u zemlji, prof.
Barto$ je bio aktivno ukljucen u rad Fakulteta. Narocito je zapazena

Arhiv Srbije, Fond Rektorat Beogradskog univeriziteta, Komisija za obnovu
univeriziteta, fascikla razno, br. 2696/45.

7 Ibid., br. 4182/46.

8 Prof. Milan Barto§ se iz zarobljenistva vratio 15. aprila 1945. godine, a na re-
dovnu duznost na Pravnom fakultetu u Beogradu se javio 16. aprila 1945. godine (Simi¢,
140).
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njegova aktivnost na poslovima dekana u danima pred svecano otvaranje
Fakulteta, 3. novembra 1945. godine, nakon ¢ega je otpocela nastava.” U
tom smislu su znacajne bile sednice Saveta Pravnog fakulteta od 25. 1 29.
oktobra 1945. godine na kojima su donete sve znacajnije odluke u vezi sa
pocetkom rada fakulteta. Tim sednicama, na kojima su usvojeni nastavni
planovi, reSavani kadrovski problemi, donete su odluke o pocetku rada
fakulteta, organizaciji nastave i ispita i utvrdivanju rasporeda Casova,
rukovodio je prof. Barto§ kao dekan. U nekim odlukama donetim na
sednicama Saveta fakulteta on je obaveStavao Rektorat Univerziteta i
trazio instrukcije ili potvrdu odluka.

Tako je 26. oktobra 1945. godine uputio dopis Rektoratu u kome
se navodi da se na sednici fakultetskog Saveta od 25. oktobra 1945. godi-
ne raspravljalo o nastavnicima Velizaru Mitrovi¢u i Radomiru Zivkoviéu
koje je izabralo Ministarstvo prosvete, a nisu se odazvali pozivu da se
jave na Fakultet. U dopisu dekan Barto$ navodi da je prof. Mitrovi¢ bo-
lestan i da se nalazi u Vrnjackoj Banji, gde je njegovo stalno prebivaliste,
te da mu je uputio pismo u kome ga moli da se izjasni da li ¢e se javiti na
duznost do pocetka nastave.!?

Istog dana dekan Barto§ upucuje dopis Rektoratu Univerziteta u
kome navodi da je Savet fakulteta primio znanju obavestenje da je docent
Radomir Zivkovi¢ odreden za stalnog delegata pri Medunarodnoj komi-
siji za ratne zlo¢ine u Londonu i da ¢e na toj duznosti biti zauzet u toku
celog zimskog semestra te moli Rektorat da od Predsednistva Savezne
vlade — Personalno odeljenje pribavi izvestaj o tome ¢ijom odlukom je
on postavljen za stalnog delegata u Londonu i koliko ¢e jo$ ostati na toj
duznosti.!!

Dekan Milan Bartos je 30. oktobra 1945. godine uputio dopis Rek-
toratu Univerziteta u kome ih obavestava da je fakultetski Savet na sedni-
ci od prethodnog dana na predlog dr Mihaila Konstantinovica i dr Milana
Bartosa, jednoglasno izabrao Dragomira StojCevica, asistenta i doktoran-
da prava, za honorarnog nastavnika za predmet rimsko pravo i moli da se
taj izbor potvrdi.'?

Profesor Barto§, kao dekan fakulteta, morao je da se stara i o

smestajnim problemima u zgradi fakulteta i da obezbedi dovoljno prostorija

°  Svetana akademija kojom je obelezen podetak rada fakulteta odrzana je 3. no-
vembra 1945. godine u amfiteatru V uz prisustvo brojnih gostiju medu kojima su bili
predsednici svih sudova sa teritorije grada Beograda i predstavnici vojnih komandi.
Stampa je obavestila javnost o po&etku rada fakulteta: Politika br. 12130 (1945, 5) i Borba
br. 268 (1945, 3).

10 Arhiv Srbije, Fond Rektorat Beogradskog univerziteta, Komisija za obnovu
univerziteta, fascikla razno, br. 1002/45.

U Ibid., br. 1003/45.
12 1bid., br. 1040/45.
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za nesmetano odrzavanje nastave. U toku rata mnoge fakultetske zgrade
bile su oste¢ene i neupotrebljive, te je nakon oslobodenja vecini fakulteta
bilo tesko da obezbede adekvatne prostorije za odrzavanje nastave. Zgrada
Pravnog fakulteta je bila relativno nova, gradena u modernistickom stilu i
komforna za ono vreme.!* Bez znatnijih spoljasnjih o$tecenja docekala je
kraj rata.'* Stoga je od Pravnog fakulteta zahtevano da ustupi deo svojih
prostorija za potrebe drugih fakulteta.!> U dopisu od 26. oktobra 1945.
godine dekan prof. Barto§ obavestava Rektorat da nisu u mogucnosti
da udovolje zahtevima drugih fakulteta jer su ve¢ ustupili suterenske
prostorije koje se sastoje od jednog amfiteatra, dve seminarske sobe i
osam kabineta, u koje je useljen Fizicki zavod i da su u moguénosti da
ustupe jo$ samo dva seminara i pet kabineta na levom krilu prizemlja.
Time bi na raspolaganju Pravnom fakultetu, osim amfiteatara i sluSaonica
za odrZavanje nastave na redovnim studijama, ostalo jo§ sedam seminara
za doktorski kurs i posebne tecajeve i 28 kabineta za nastavnike, od kojih
bi pet moralo da se pretvori u seminare.!®

Profesor Barto§ je u tesko vreme posle oslobodenja pokazao
preduzimljivost u rukovodenju fakultetom, svojstvenu savremenim mena-
dzerima, sposobnost da obezbedi finansijska sredstva za potrebe fakulteta.
Tako je omogucio da se neke od prostorija, koje nisu bile neophodne
za odrzavanje nastave, izdaju uz nadoknadu, da bi prihod od naplacene
zakupnine koristio Fakultet. Petog novembra 1945. godine uputio je
Rektoratu Univerziteta dopis u kome ih obavestava da je Omladinsko
fiskulturno drustvo ,,Crvena zvezda“ — koristilo fakultetsku salu na ime
¢ega im je naplacena naknada koju u prilogu dostavljaju sa predlogom
da se otvori posebna partija ,,Naknada za upotrebu sale na Pravnom

13" Zgrada Pravnog fakulteta je sagradena u periodu 1937-1940. godine, a otvorena
je za studente u jesen 1940. godine

14 Unutrasnjost prostorija i namestaj bili su znatnije osteéeni. Nakon oslobodenja
Beograda 20. oktobra 1944. godine u zgradu Fakuleta uselila se najpre sovjetska oslo-
bodilacka vojska, koja je tu boravila do 5. novembra 1944, a zatim i jedinice Narodno-
oslobodilacke vojske, koje su zgradu koristile kao kasarnu. To je jo§ viSe doprinelo da se
pogorsa ionako loSe stanje prostorija koje su bile ruinirane i o$te¢ene boravkom nemacke
vojske u njima. O tome da je Narodnooslobodilacka vojska dodatno nanosila §tetu zgradi
i namestaju govori i pismeni akt vrSioca duznosti dekana upuéen Komisiji za obnovu
Univerziteta u kome ih obavestava da je zgrada u bednom stanju, da su ostecene insta-
lacije centralnog grejanja i kanalizacije, da je namestaj delom raznet, a vojnici oStec¢uju
namestaj i cepaju drva po podovima, usled cega je doslo do oSte¢enja podova u veéini
prostorija, a u nedostatku drva i uglja za ogrev koriste i sam preostali namestaj. Arhiv
Srbije, Fond G-205, fascikla XIX.

15" Rektorat je svojim aktom br. 3542 od 24. oktobra 1945. godine traZio da se za
potrebe Filozofskog fakulteta odnosno smestaj Geografskog i PedagoSkog instituta i dru-
gih delova tog fakulteta, ustupe desno krilo prvog sprata sa dva seminara, sluSaonicom,

amfiteatrom i svim kabinetima, i prostorije u prizemlju i to: sluSaonica, dva kabineta i jo$
dve prostorije pored slusaonice. Arhiv Srbije Fond G205, fascikla XIX, br. 974/45.

16 Arhiv Srbije, Fond G205, fascikla XIX.
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fakultetu®, gde bi se knjizila napladena zakupnina, kao i ona koja se
bude ubuduce naplacivala za koriS¢enje sale, a prikupljeni novac bi se
iskoristio za odrzavanje sale i druge potrebe fakulteta.!’

To je samo deo zabelezenih aktivnosti prof. Bartosa na poslovima
dekana fakulteta, na osnovu ¢ega se moze zakljuciti da on nije bio samo
formalno izabran za dekana za Skolsku 1945/46 godinu, ve¢ da je tu duz-
nost obavljao savesno i predano kada je bio u zemlji.

5. SVEDOCANSTVA O IZBORU PROF. MILANA BARTOSA NA
FUNKCIJU DEKANA PRAVNOG FAKULTETA
U BEOGRADU

Podatak da je prof. Barto$ bio dekan u prvoj skolskoj godini nakon
oslobodenja potvrduju u svojim memoarskim zapisima i pojedini njegovi
savremenici, tadasnji nastavnici Pravnog fakulteta u Beogradu, kao §to je
¢uveni predratni pravnik i politicar Dragoljub Jovanovié, koji je nakon
zavrsSetka rata nakratko bio vracen na Pravni fakultet. Kao honorarni na-
stavnik dr Jovanovi¢ je izvodio nastavu iz predmeta politicka ekonomija
Skolske 1945/46. godine, nakon ¢ega je bio politicki progonjen od nove
vlasti i odstranjen sa Univerziteta. On u svojim memoarskim zapisima
navodi da je u leto 1946. godine, u vreme kada je stigao nalog da bude
uklonjen sa Fakulteta duznost dekana vrSio Jovan Pordevi¢, posto je de-
kan Milan Barto§ bio zauzet vaznijim drzavnim poslovima (Jovanovi¢
2008, 153) .

Zanimljivo je da je u enciklopedijskim izdanjima ,,Ko je ko u Ju-
goslaviji koji su predstavljali neku vrstu biografskih leksikona zivih sa-
vremenika na razli¢it na¢in interpretiran deo biografije dr Milana Barto$a
koji se odnosi na njegovu duznost dekana. U izdanju iz 1957. godine
navodi se da je 1945. godine Milan Barto$ bio dekan Pravnog fakulteta,
a od 1946. godine honorarni redovni profesor (Jankovi¢, Milanovi¢ red.
1957, 45). Medutim, u izdanju iz 1970. godine, za koje je predgovor na-
pisao upravo prof. Milan Bartos, takav podatak nedostaje, a navodi se
samo da je on posle rata bio profesor Pravnog fakulteta (Rajovi¢, gl. red.
1970, 57). Srpska akademija nauka i umetnosti (SANU), ¢iji je bio re-
dovni ¢lan, sekretar (1961-1965) i potpredsednik (1965-1971), objavila
je u njegovoj biografiji podatak da je 1945. godine bio dekan Pravnog
fakulteta u Beogradu (SANU, 2020).

17" Ibid., br. 927/45.
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6. ZAKLJUCAK

Iz dostupne arhivske grade koja se odnosi na delatnosti Pravnog
fakulteta u Beogradu neposredno nakon zavrSetka Drugog svetskog rata,
nedvosmisleno proizilazi da je vrSilac duznosti dekana u periodu nakon
oslobodenja, od 3. novembra 1944. do 28. avgusta 1945. godine bio prof.
dr Jovan Pordevi¢. Njemu pripadaju najveée zasluge za reSavanje brojnih
teskoca sa kojima se fakultet suocio u tim danima da bi se stvorili uslovi
za obnovu rada fakulteta i pocetak nastave. Medutim, prvi izabrani dekan
Pravnog fakulteta u Beogradu za skolsku 1945/46. godinu bio je prof. dr
Milan Bartos, koji je na tu funkciju izabran 28. avgusta 1945. godine.
Zbog drzavnickih poslova u inostranstvu veéi deo te Skolske godine bio
je odsutan sa fakulteta, pa je fakultetom upravljao prodekan Jovan Porde-
vi¢. Medutim, kada je bio u zemlji, prof. Bartos$ je aktivno obavljao duz-
nost dekana fakulteta. Takva aktivnost je narocCito zapazena na sednicama
Saveta na kojima su donete sve znacajnije odluke u vezi sa pocetkom
rada fakulteta. Stoga smatramo da bi u fakultetske hronike trebalo upisati
podatak da je vrSilac duznosti dekana 1944/45. godine u vreme priprema
za pocetak rada fakulteta bio prof. dr Jovan Pordevié, a da je prvi izabra-
ni dekan Pravnog fakulteta u Beogradu nakon Drugog svetskog rata za
Skolsku 1945/46. godinu, bio prof. dr Milan Bartos.
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O PRESTANKU SUDIJSKE FUNKCIJE NAVRSENJEM
RADNOG VEKA

Ustav Republike Srbije sadrzi jedanaest ¢lanova kojima se utvrduju nacela
na kojima je sudstvo organizovano, kao i garancije sudske nezavisnosti. Osnovi za
prestanak sudijske funkcije uredeni su Ustavom, to jest oni su nabrojani u ¢lanu
148, stav 1 Ustava, ali je zakonodavcu prepustena njihova detaljna razrada, kao i
uredenje samog postupka za prestanak sudijske funkcije i zastita prava sudije u tom
postupku. Jedan od nacina prestanka sudijske funkcije jeste i navrsenje radnog veka.
Zakonom o sudijama propisan je razlicit pravni rezim za prestanak sudijske funkcije
navrsenjem radnog veka zavisno od toga da li sudija vrsi funkciju u Vrhovnom kasa-
cionom sudu ili u nekom drugom sudu, kao i posebna pravila za prestanak sudijske
funkcije sudije koji je predsednik suda. U radu analiziramo razlicite pravne rezime u
pogledu prestanka sudijske funkcije navrsenjem radnog veka i preispitujemo postoja-
nje razloga koji bi te razlike opravdali.

Kljuéne reci:  Prestanak sudijske funkcije. — NavrSenje radnog veka.— Predsednik
suda. Vrhovni kasacioni sud. — Ustavni sud.

1. O RAZLOZIMA ZA PRESTANAK SUDIJSKE FUNKCIJE

U clanu 148 Ustava nabrojane su situacije u kojima moze prestati
sudijska funkcija. To se moze dogoditi na zahtev samog sudije, ispunje-
njem zakonom propisanih uslova ili razresenjem iz zakonom predvidenih
razloga, kao i ako sudija ne bude izabran na stalnu sudijsku funkciju.
Osnovi i razlozi za prestanak sudijske funkcije blize se ureduju zakonom.

Redovni profesor Pravnog fakulteta Univerziteta u Beogradu, bodiroga@ius.
bg.ac.rs.

175



Anali Pravnog fakulteta u Beogradu, godina LXVIIL, 2/2020

Cetvrta glava Zakona o sudijama (ZS)' nosi naziv ,,Prestanak su-
dijske funkcije®. Sudijska funkcija prestaje na zahtev sudije, kad sudija
navrs$i radni vek, kad trajno izgubi radnu sposobnost za obavljanje sudij-
ske funkcije, kad ne bude izabran na stalnu funkciju ili kad bude razresen
(¢lan 57, stav 1 ZS). Odluku o prestanku sudijske funkcije donosi Visoki
savet sudstva i protiv nje sudija moze izjaviti prigovor Visokom savetu
sudstva u roku od 15 dana od dana dostavljanja odluke (¢lan 57, stav
2 ZS). Visoki savet sudstva moze odbaciti prigovor ako nije izjavljen u
roku, usvojiti prigovor i izmeniti odluku o prestanku funkcije ili odbiti
prigovor i potvrditi odluku o prestanku funkcije (¢lan 57, stav 3 ZS).
Odluka o prestanku sudijske funkcije postaje pravnosnazna kada je potvr-
dena u postupku po prigovoru ili istekom roka za izjavljivanje prigovora
ako prigovor nije izjavljen (¢lan 57, stav 4 ZS). Protiv pravnosnazne od-
luke Visokog saveta sudstva moze se izjaviti zalba Ustavnom sudu.

Sudija koji zeli da mu funkcija prestane podnosi pismeni zahtev
Visokom savetu sudstva (Clan 58, stav 1 ZS). Zahtev moze biti povucen
dok funkcija sudiji ne prestane odlukom Visokog saveta sudstva ili iste-
kom roka predvidenog ovim zakonom (Clan 58, stav 2 ZS). Ako o zahte-
vu za prestanak funkcije ne bude odluc¢eno u roku od 30 dana, smatra se
da je sudiji funkcija prestala istekom roka od 30 dana od dana podnosenja
zahteva (Clan 58, stav 3 ZS). U ostalim slucajevima sudijska funkcija pre-
staje onog dana koji Visoki savet sudstva navede u svojoj odluci (¢lan 58,
stav 4 ZS). Ako sudija posle pokrenutog postupka za razreSenje podnese
zahtev za prestanak funkcije, on se ne razmatra do okonc¢anja postupka za
razreSenje (Clan 58, stav 5 ZS).

Sudiji prestaje sudijska funkcija kada se na osnovu misljenja struc-
ne komisije nadleznog organa utvrdi da je zbog zdravstvenog stanja nes-
posoban za vrsenje sudijske funkcije (¢lan 60, stav 1 ZS). Odluku o upu-
¢ivanju na obavezan zdravstveni pregled donosi Visoki savet sudstva, na
predlog predsednika suda, predsednika neposredno viseg suda i samog
sudije (¢lan 60, stav 2 ZS).

Sudiji koji je prvi put biran, a ne bude izabran na stalnu sudijsku
funkciju, prestaje sudijska funkcija danom isteka trogodiSnjeg mandata,
na osnovu obrazloZene odluke Visokog saveta sudstva (¢lan 61 ZS).

Sudija se razresava kad je osuden za krivicno delo na bezuslovnu
kaznu zatvora od najmanje Sest meseci ili za kaznjivo delo koje ga Cini
nedostojnim sudijske funkcije, kad nestru¢no vrsi funkciju ili zbog uci-
njenog teskog disciplinskog prekrSaja (Clan 62 ZS). Nestrucnim se smatra

! Zakon o sudijama — ZS, Sluzbeni glasnik RS 116/2008, 58/2009 — odluka US,
104/2009, 101/2010, 8/2012 — odluka US, 121/2012, 124/2012 — odluka US, 101/2013,
111/2014 — odluka US, 117/2014, 40/2015, 63/2015 — odluka US, 106/ 2015, 63/2016 —
odluka US, 47/2017.
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nedovoljno uspesno vrsenje sudijske funkcije, ako sudija dobije ocenu
,.ne zadovoljava®, shodno kriterijumima i merilima za vrednovanje rada
sudija (¢lan 63 ZS).

Sudiji prestaje radni vek kad navrsi 65 godina Zivota, po sili za-
kona (¢lan 59, stav 1 ZS). Izuzetno od stava 1 ovog Clana, sudiji Vrhov-
nog kasacionog suda prestaje radni vek kada navrsi 67 godina Zivota, po
sili zakona (¢lan 59, stav 2 ZS).? Predsedniku suda koji u toku mandata
navrsi radni vek sudijska funkcija i funkcija predsednika suda prestaju
istekom mandata predsednika suda (¢lan 74, stav 2 ZS).

2. RAZLICIT PRAVNI RVEZIM PRESTANKA SUDIJSKE
FUNKCIJE NAVRSENJEM RADNOG VEKA

Prema odredbi ¢lana 59 ZS, sudiji prestaje radni vek kada navrsi
65 godina zivota, po sili zakona. To je opSte pravilo koje trpi znacajna
odstupanja. Prvo odstupanje je izvrSeno polazeci od vrste suda u kojem
sudija vr$i funkciju. Tako sudiji Vrhovnog kasacionog suda prestaje radni
vek kad navrsi 67 godina Zivota, po sili zakona. Drugo odstupanje odnosi
se na sudiju koji je izabran za predsednika suda. Ukoliko u toku trajanja
mandata predsednik suda navrsi radni vek, njegova sudijska funkcija i
funkcija predsednika suda prestaju istekom mandata predsednika suda.

Zakonodavac je odstupio od opsteg pravila za prestanak sudijske
funkcije navrSenjem radnog veka, najpre kada su u pitanju sudije Vr-
hovnog kasacionog suda. Ustav se bavi polozajem Vrhovnog kasacionog
suda u ¢lanu 143, i to samo u dva stava, propisuju¢i da je to najvisi sud
u Republici Srbiji (stav 4) i da je sediSte Vrhovnog kasacionog suda u
Beogradu (stav 5). Poseban ¢lan Ustava posvecen je predsedniku Vrhov-
nog kasacionog suda. Njega bira Narodna skupstina, na predlog Visokog
saveta sudstva, po pribavljenom misljenju opste sednice Vrhovnog kasa-
cionog suda i nadleznog odbora Narodne skupstine (¢lan 144, stav 1 Us-
tava). Predsednik Vrhovnog kasacionog suda bira se na period od pet go-
dina i ne moze biti ponovo biran (¢lan 144, stav 2 Ustava). Predsedniku
Vrhovnog kasacionog suda prestaje funkcija pre isteka vremena na koje
je izabran na njegov zahtev, nastupanjem zakonom propisanih uslova za
prestanak sudijske funkcije ili razreSenjem iz zakonom propisanih razloga
za razreSenje predsednika suda (Clan 144, stav 3 Ustava). Odluku o pre-
stanku funkcije predsednika Vrhovnog kasacionog suda donosi Narodna
skupstina, u skladu sa zakonom, pri ¢emu odluku o razreSenju donosi na
predlog Visokog saveta sudstva (¢lan 144, stav 4 Ustava).

2 Izuzetno, mandat sudije koji je prvi put izabran na funkciju traje tri godine (¢lan
147, stav 2 Ustava).
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Polozaj i uloga Vrhovnog kasacionog suda blize su definisani u
Zakonu o uredenju sudova (ZUrS).> U tom zakonu se razlikuju nadlez-
nost Vrhovnog kasacionog suda u sudenju i njegova nadleznost izvan su-
denja. U okviru nadleznosti u sudenju Vrhovni kasacioni sud odlucuje o
vanrednim pravnim sredstvima izjavljenim na odluke sudova Republike
Srbije i u drugim stvarima odredenim zakonom (¢lan 30, stav 1 ZUrS).
Vrhovni kasacioni sud odlucuje o sukobu nadleznosti izmedu sudova, ako
za odlucivanje nije nadlezan drugi sud, kao i o prenosenju nadleznosti
sudova radi lakSeg vodenja postupka ili drugih vaznih razloga (¢lan 30,
stav 2 ZUrS). Nadleznost izvan sudenja obuhvata: obezbedivanje jedin-
stvene sudske primene prava i jednakosti stranaka u sudskim postupcima;
razmatranje primene zakona i drugih propisa i rada sudova; imenovanje
sudija Ustavnog suda, davanje misljenja o kandidatima za predsednika
Vrhovnog kasacionog suda i vrSenje drugih nadleznosti koje su mu pove-
rene zakonom (¢lan 31 ZUrS).

U kontekstu teme ovog rada postavlja se pitanje da li postoji razlog
za propisivanje posebnog pravnog rezima za sudije Vrhovnog kasacionog
kada je u pitanju prestanak sudijske funkcije usled navrSenja radnog veka.
Da bismo odgovorili na to pitanje, neophodno je da ukazemo na ranije
zakonske odredbe kojima je bio ureden prestanak sudijske funkcije usled
navr$enja radnog veka.

Zakon o sudijama usvojen je 2008. godine. U tom zakonskom tek-
stu ¢lanom 59 bio je ureden prestanak sudijske funkcije usled navrSenja
radnog veka. Stavom 1 ovog clana bilo je propisano da sudiji prestaje
radni vek kada navr$i 65 godina Zivota ili 40 godina staza osiguranja,
po sili zakona. Stavom 2 bilo je propisano da Visoki savet sudstva moze
izuzetno sudiji produziti radni vek najduze za jo§ dve godine, uz sagla-
snost sudije, a na zahtev predsednika suda. Stavom 3 bilo je propisano
da se sudiji moze produziti radni vek samo zbog zavrSavanja zapocetih
predmeta. U tom zakonskom tekstu prestanak sudijske funkcije usled na-
vrSenja radnog veka bio je ureden jednobrazno za sve sudije, nezavisno
od toga u kom sudu vrse funkciju. Sudiji je prestajao radni vek kad navrsi
65 godina zivota ili 40 godina staza osiguranja.* Tako formulisan ¢lan 59
ZS bio je na snazi sve do kraja 2013. godine.

3 Zakon o uredenju sudova — ZUrS, Sluzbeni glasnik RS 116/2008, 104/2009,
101/2010, 31/2011 — dr. zakon, 78/2011 — dr. zakon, 101/2011, 101/2013, 40/2015 — dr.
zakon, 106/2015, 13/2016, 108/2016, 113/2017, 65/2018 — odluka US, 87/2018 i 88/2018
— odluka US.

4 Ta zakonska odredba bila je predmet kontrole Ustavnog suda. Prema misljenju
podnositeljke inicijative za pokretanje postupka za ocenu ustavnosti, Zakon o penzijskom
i invalidskom osiguranju je opsti i potpun zakon u toj oblasti, kojim se u potpunosti regu-
liSu prava i obaveze iz oblasti penzijskog i invalidskog osiguranja, pa Zakon o sudijama
neovlas¢eno propisuje druge uslove za penzionisanje sudija. Podnositeljka inicijative je
smatrala da na taj nacin neki osiguranici imaju pravo da rade do 67 godina Zivota, odno-
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Zakonom o izmenama i dopunama Zakona o sudijama iz 2013. go-
dine® ukinuta je mogudnost produzenja radnog veka (brisani su stavovi
213 u Clanu 59), a osim toga Zakonom o izmeni Zakona o sudijama
iz 2014. godine® brisan je i deo stava 1 koji je propisivao prestanak su-
dijske funkcije usled navrSenja 40 godina staza osiguranja. Tako je po
novousvojenom resenju sudiji prestajala sudijska funkcija kad navrsi 65
godina Zivota, po sili zakona. Isti rezZim opet je bio predviden za sve su-
dije, odnosno svakom sudiji sudijska funkcija je prestajala kad navrsi 65
godina Zivota, nezavisno od toga u kojem sudu je vrsio sudijsku funkciju.

Zakonom o dopuni Zakona o sudijama iz 2015. godine’ dopunjen
je ¢lan 59, i to dodavanjem novog stava 2 kojim je propisano da izuzetno
od odredbe stava 1 ovog ¢lana sudiji Vrhovnog kasacionog suda prestaje
sudijska funkcija kad navr$i 67 godina Zivota, po sili zakona.

Zakonom o izmenama i dopunama Zakona o sudijama iz 2017. go-
dine® ustanovljen je poseban pravni reZim za prestanak sudijske funkcije
predsednika suda, tako $to je propisano da predsedniku suda koji u toku
trajanja mandata navrsi radni vek sudijska funkcija 1 funkcija predsednika
suda prestaju istekom mandata predsednika suda (novi stav 2 u ¢lanu 74).°
Izmenama u ¢lanu 72 propisano je da se predsednik suda bira na Cetiri go-
dine i da moze ponovo biti biran za predsednika istog suda. Predsednicima

sno da rade do navrSenja 45 godina radnog staza, dok drugi to pravo nemaju, pa se time
povreduje Ustavom utvrdeno nacelo jednakosti pred zakonom i zabrane diskriminacije
iz ¢lana 21 Ustava, odnosno povreduje se Ustavom zajemceno pravo na rad iz ¢lana 60
Ustava. Ustavni sud nije prihvatio inicijativu navode¢i da osporene odredbe ranije i sada
vazeéeg Zakona o sudijama kojima je, kao jedan od nacina prestanka sudijske duznosti,
odnosno sudijske funkcije, predviden i tzv. prestanak radnog veka, propisuju uslove za
prestanak radnog veka, dakle uslove za starosnu penziju koje predvida i Zakon o penzij-
skom i invalidskom osiguranju, to, po oceni Ustavnog suda, sudije na koje se primenjuju
osporene zakonske odredbe, a koje su kao posebna kategorija zaposlenih u istoj pravnoj
situaciji, nisu stavljene u nejednak polozaj niti je u odnosu na njih izvrSen bilo koji vid
diskriminacije. Odluka Ustavnog suda IUz—131/2009, 4. mart 2010, iz arhive suda.

3 Zakon o izmenama i dopunama Zakona o sudijama — ZID ZS 2013, Sluzbeni
glasnik Republike Srbije 101/2013.

6 Zakon o izmeni Zakona o sudijama—ZI ZS 2014, Sluzbeni glasnik Republike
Srbije 117/2014.

7 Zakon o dopuni Zakona o sudijama — ZD ZS 2015, Sluzbeni glasnik Republike
Srbije 40/2015.

8 Zakon o izmenama i dopunama Zakona o sudijama — ZID ZS 2017, Sluzbeni
glasnik Republike Srbije 47/2017.

 To bi znagilo da se sudiji koji je sa 64 godine Zivota izabran za predsednika
suda sudijska funkcija produzava za Cetiri godine, jer toliko traje mandat predsednika
suda, pa bi tom sudiji sudijska funkcija prestala sa navrSenih 68 godina zivota. Postavlja
se pitanje i da li se citirana odredba ¢lana 74, stav 2 ZS moZze primeniti na sudiju koji
je izabran za predsednika Vrhovnog kasacionog suda jer je polozaj i prestanak funkcije
predsednika tog suda regulisan ¢lanom 79 ZS, dok se prethodne zakonske odredbe odnose
na predsednike ostalih sudova opste i posebne nadleznosti.

179



Anali Pravnog fakulteta u Beogradu, godina LXVIIL, 2/2020

sudova koji su po ranijim propisima bili birani na period od pet godina uz
nemogucénost ponovnog izbora omoguceno je da se jo§ jednom biraju na
funkciju predsednika suda, ovog puta na period od Cetiri godine.

3. O USTAVNOSTI PROPISIVANJA RAZLICITOG
PRAVNOG REZIMA PRESTANKA SUDIJSKE
FUNKCIJE NAVRSENJEM RADNOG VEKA

Zakon o dopuni Zakona o sudijama iz 2015. godine, kojim je pred-
videno da, za razliku od sudija svih drugih sudova, sudijama Vrhovnog
kasacionog suda sudijska funkcija prestaje kad navrSe 67 godina Zivota,
na snazi je skoro pet godina, ali se pitanje njegove ustavnosti jo§ uvek
nije postavilo. Neke druge odredbe Zakona o sudijama dosle su pod lupu
Ustavnog suda, a stavovi koje je Ustavni sud tim povodom zauzeo mogu
biti primenljivi i kada se bude postavilo pitanje ustavnosti propisivanja
razlicite starosne granice za prestanak sudijske funkcije zavisno od toga
da 1i sudija vrsi funkciju u Vrhovnom kasacionom ili u nekom drugom
sudu.

Zakon o izmenama i dopunama Zakona o sudijama iz 2013. godi-
ne donela je Narodna skupstina na sednici odrzanoj 20. novembra 2013.
godine. Taj zakon je objavljen u Sluzbenom glasniku Republike Srbije
broj 101, od 20. novembra 2013. godine, a stupio je na snagu sledeCeg
dana, kada je i otpocela njegova primena, osim odredaba clanova 3, 15
i 17, koje se primenjuju od 1. januara 2014. godine. Odredbama clana
16 ovog zakona izvrSena je dopuna Clana 42 osnovnog teksta Zakona o
sudijama, dodavanjem dva nova stava, i to st. 5 i 6, kojima je propisano:
da pravo na naknadu za odvojen zZivot imaju sudije sudova republickog
ranga i apelacionih sudova i da pravo na naknadu iz st. 5 ovog ¢lana utvr-
duje Visoki savet sudstva.'® Dopunjeni ¢lan 42 osnovnog teksta Zakona
o sudijama nalazi se pod rubrumom ,,Uvec¢anje osnovne plate sudije®, a
odredbama st. 1 do 4 ovog ¢lana, koje nisu menjane niti dopunjavane od
usvajanja osnovnog teksta Zakona o sudijama iz decembra 2008. godine,
propisano je: da se osnovna plata sudije koji obavlja funkciju u sudu u
kome se ne mogu popuniti sudijska mesta moze uvecati do 50%, da se
osnovna plata sudije koji postupa u predmetima krivi¢nih dela sa elemen-
tom organizovanog kriminala i ratnog zlo¢ina moze uvecati do 100%, da

10 U obrazlozenju Predloga zakona uopste nije navedeno zasto se pravo na na-
knadu za odvojeni zivot priznaje samo sudijama sudova republickog ranga i sudijama
apelacionih sudova, a ne i sudijama ostalih sudova u Republici Srbiji. Umesto razloga
koji bi opravdali razli¢it tretman u obrazloZenju je samo navedeno kako se Zakonom o
izmenama i dopunama Zakona o sudijama ureduje pravo sudija na naknadu za odvojeni
zivot (Narodna skupstina Republike Srbije, 2013).
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odluku o uvecéanju osnovne plate iz st. 1 i 2 ovog ¢lana donosi Visoki sa-
vet sudstva 1 da se osnovna plata zamenika predsednika suda uvecava za
50% uvecanja iz Clana 40, stav 1 ovog zakona (¢lanom 40, stav 1 Zakona
o sudijama odredeno je procentualno uvecanje plate predsednika suda).

Ustavnom sudu podneta je inicijativa za pokretanje postupka za
ocenu ustavnosti i saglasnosti sa potvrdenim medunarodnim ugovorom
odredaba clana 16 Zakona o izmenama i dopunama Zakona o sudijama
(Sluzbeni glasnik RS 101/13). U inicijativi je navedeno da, imajudi u vidu
da Ustav, kao najvisi pravni akt drzave, izri¢ito zabranjuje svaki oblik
diskriminacije, po bilo kom osnovu, i ne dozvoljava zasnivanje takvih
odnosa kojima bi se ukinulo ili ograniCilo kori§¢enje, sticanje i uzivanje
ljudskih prava i gradanskih prava zasnovanih na principu jednakosti i rav-
nopravnosti, predlagac¢ smatra da je odredba ¢lana 16 Zakona o izmenama
i dopunama Zakona o sudijama u suprotnosti sa odredbama ¢lana 21 Us-
tava 1 ¢lana 14 Evropske konvencije za zastitu ljudskih prava i osnovnih
sloboda, kao i sa odredbom ¢lana 1 Protokola 12 uz ovu konvenciju, jer
je rec o zastiti istog pravnog nacela — zabrani diskriminacije po bilo kom
osnovu. Inicijator isti¢e da je u konkretnom slucaju povredeno nacelo za-
Stite jednakosti svih pred Ustavom i zakonom jer se na osnovu osporenog
reSenja iz ¢lana 16 Zakona omogucava nejednako postupanje prilikom
utvrdivanja prava na naknadu za odvojen Zivot, prema sudijama visih su-
dova u odnosu na sudije Vrhovnog kasacionog suda i apelacionih sudo-
va u Republici Srbiji, iako su svi ti sudovi — sudovi opste nadleznosti,
pri ¢emu ne postoji nikakav pravni osnov koji bi to razli¢ito postupanje
opravdao.

Ustavni sud je 7. septembra 2015. godine doneo resenje
1Uz—92/2014 o pokretanju postupka za ocenu ustavnosti i saglasnosti sa
potvrdenim medunarodnim ugovorom odredaba ¢lana 16 Zakona o izme-
nama i dopunama Zakona o sudijama (Sluzbeni glasnik RS 101/13). U
obrazlozenju reSenja Ustavnog suda se, izmedu ostalog kaze: ,,Polazeci
od izlozenog ustavnopravnog okvira koji je od znaCaja za razmatranje
spornih ustavnopravnih pitanja u ovom predmetu, a posebno od odreda-
ba ¢l. 146 do 152 Ustava kojima je utvrden polozaj sudija u obavljanju
sudijske funkcije, izbor sudija i prestanak sudijske funkcije, Ustavni sud
konstatuje da je Narodna skupstina ovlaséena da zakonom uredi prava,
duznosti i obaveze sudija i predsednika sudova u obavljanju sudijske
funkcije. Saglasno navedenom, Skupstina je Zakonom o sudijama uredila
nacela sudijske funkcije, polozaj i izbor sudije, prestanak sudijske funk-
cije, polozaj predsednika suda i sudije porotnika i disciplinsku odgovor-
nost sudija. U pogledu ostvarivanja prava sudije iz radnog odnosa ¢lanom
11 ovog zakona je propisano da sudija ova prava ostvaruje u skladu sa
propisima koji ureduju prava iz radnog odnosa izabranih lica, ako ovim
zakonom nije drukc¢ije odredeno. Iz navedenog sledi da pojedina pita-
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nja iz radnog odnosa sudije mogu biti uredena Zakonom o sudijama i na
drugaciji nacin nego Sto je to uredeno propisima koji ureduju prava iz
radnog odnosa izabranih lica. Polazec¢i od navedenog, Zakonom o sudi-
jama su i uredena odredena pitanja koja se odnose na materijalni polozaj
sudija i predsednika sudova, a vezana su za ostvarivanje prava iz radnog
odnosa ovih lica, tj. pravo na osnovnu platu i nacin njenog odredivanja,
pravo na osnovnu platu, naknade i druga primanja u slu¢aju premestaja
ili upucivanja sudije i pravo na uvecanje osnovne plate. Medutim, ovim
zakonom nisu posebno uredena pitanja koja se odnose na vrste naknada i
drugih primanja koje sudija ima u toku obavljanja sudijske funkcije, kao
ni uslovi, nacin ostvarivanja ni visina ovih primanja sudija, niti ko je nad-
lezan za njihovo propisivanje. Po prvi put se, na osnovu osporenog ¢lana
16 Zakona o izmenama i dopunama Zakona o sudijama iz 2013. godine
u Zakon o sudijama, u okviru regulisanja navedenih pitanja vezanih za
materijalni polozaj sudija, u ¢lanu 42. Osnovnog teksta Zakona, koji se
nalazi pod rubrumom ,,Uvecanje osnovne plate sudije propisuje pravo na
odredenu naknadu troSkova sudiji u toku obavljanja sudijske funkcije i to
tako §to je utvrdeno pravo na naknadu za odvojen zivot za sudije odrede-
nih sudova, tj. sudova republickog ranga i apelacionih sudova. Povodom
navedenog, Ustavni sud konstatuje da se najpre kao sporno otvara pitanje
zaSto je samo pravo na naknadu za odvojen zivot utvrdeno Zakonom o
sudijama, odnosno da li je navedeno pravo propisano ovim zakonom sa-
glasno ¢lanu 11 Zakona o sudijama, kojim je ovim zakonom dozvoljeno
drugacije uredenje ostvarivanja prava iz radnog odnosa sudija u odnosu
na propise koji ureduju prava iz radnog odnosa izabranih lica. Medutim,
osporenim odredbama c¢lana 16 Zakona nisu odredeni neki posebni, tj.
drugaciji uslovi za sticanje ovog prava od uslova koji su propisani Ured-
bom Vlade, na osnovu koje izabrana lica u drzavnim organima ostvaruju
prava na naknade i druga primanja u toku obavljanja svoje funkcije, a
odnose se na udaljenost novog radnog mesta u odnosu mesto prebiva-
lista i prethodno radno mesto sudije, njegovu odvojenost od porodice i
nereSeno stambeno pitanje, vec je kao jedini uslov za sticanje ovog prava
odredena vrsta suda u kome sudija vr$i svoju funkciju. Naime, ovo pravo
osporenim Zakonom je dato samo sudijama koji funkciju vrse u sudovi-
ma republickog ranga i apelacionim sudovima, iz ¢ega sledi da pravo na
naknadu za odvojen zivot nemaju sudije koje sude u osnovnom, visem,
privrednom 1 prekrSajnom sudu. Saglasno navedenom, za Ustavni sud je
sporno da li utvrdivanje prava na naknadu za odvojen Zivot na nacin kako
je to ucinjeno osporenim ¢lanom 16 Zakona predstavlja uredivanje ovog
pitanja u skladu sa odredbom ¢lana 21, stav 1 Ustava, prema kojoj su svi
pred Ustavom i zakonom jednaki. Pri tome, Ustavni sud istice da smisao
instituta naknade troSkova za odvojeni zivot od porodice jeste svojevrsna
kompenzacija troskova koji nastaju usled premestaja sudije u drugo me-
sto rada i koji zbog toga Zivi odvojeno od porodice i nema reSeno stam-
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beno pitanje u novom mestu rada. Polaze¢i od navedenog, Ustavni sud
nalazi da se kao sporno moze postaviti pitanje da li ostvarivanje prava na
naknadu za odvojen zivot sudije u zavisnosti od vrste suda u kome on/
ona vrse svoju funkciju moze biti legitimni osnov za razli¢ito postupanje
u ostvarivanju ovog prava iz radnog odnosa, odnosno da li u konkretnoj
situaciji postoji legitimni cilj za razli¢ito uredivanje prava na navedenu
naknadu sudija...”!!

1z obrazloZenja reSenja o pokretanju postupka za ocenu ustavnosti
navedene odredbe Zakona o izmenama i dopunama Zakona o sudijama
moze se zakljuciti da se za Ustavni sud kao sporno postavilo pitanje da
li se utvrdivanjem prava na naknadu za odvojen Zivot samo odredenim
kategorijama sudija iz Clana 16, stav 1 Zakona o izmenama i dopunama
Zakona o sudijama, u zavisnosti od vrste suda u kome obavljaju sudijsku
funkciju, naruSava ustavni princip jednakosti svih pred Ustavom i zako-
nom iz ¢lana 21, stav 1 Ustava i nacelo zabrane diskriminacije, utvrdeno
stavom 3 istog ¢lana Ustava, odnosno da li za ovakvo razli¢ito zakonsko
uredivanje prava za lica koja se mogu naci u istoj Cinjenicnoj i pravnoj
situaciji postoji objektivno i razumno opravdanje.

Odlukom od 26. maja 2016. godine Ustavni sud je utvrdio da
odredbe Clana 16 Zakona o izmenama i dopunama Zakona o sudijama
(Sluzbeni glasnik RS 101/13) nisu u saglasnosti sa Ustavom i potvrdenim
medunarodnim ugovorom. U obrazlozenju odluke Ustavnog suda se,
izmedu ostalog, navodi: ,,...Povodom razloga za osporavanje odredaba
¢lana 16 Zakona u odnosu na Ustavom utvrden princip jednakosti svih
pred Ustavom i zakonom iz ¢lana 21, stav 1 Ustava, Ustavni sud najpre
konstatuje da nejednako postupanje (diskriminacija), u najSirem smislu
reci, predstavlja drugacije tretiranje lica u istim ili slicnim situacijama
bez objektivnog i razumnog opravdanja, pri ¢emu nepostojanje objek-
tivnog 1 razumnog opravdanja znaci da razlikovanje u pitanju ne tezi le-
gitimnom cilju ili da ne postoji razuman odnos proporcionalnosti izmedu
upotrebljenih sredstava i cilja ¢ijoj se realizaciji tezi. Polaze¢i od nave-
dene definicije diskriminacije, Ustavni sud nalazi da je u ovom slucaju
neophodno utvrditi da li se osporenom odredbom c¢lana 16 Zakona us-
postavlja drugaciji tretman prema sudijama u osnovnim i vi§im sudovima
u odnosu na sudije u ostalim sudovima tj. sudovima republickog ranga i
apelacionim sudovima u istoj pravnoj situaciji i ako takav tretman postoji,
da li za njegovo propisivanje postoji objektivno i razumno opravdanje ili
ne. Povodom uspostavljanja drugacijeg pravnog tretmana, Ustavni sud je
konstatovao da se osporeno reSenje iz ¢lana 16 Zakona odnosi samo na
pojedine, a ne na sve sudije, pri ¢emu zakonodavac ne navodi nikakve ra-
zloge za razli¢ito postupanje prilikom odredivanja kruga subjekata kojima
se priznaje pravo na odvojen zivot. Znaci, od trenutka stupanja na snagu

11 Regenje Ustavnog suda IUz—92/2014, 7. septembar 2015, iz arhive suda.
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ove zakonske odredbe, tj. od 21. novembra 2013. godine, uspostavlja se
drugaciji tretman prema jednom broju sudija u Republici Srbiji u pogledu
ostvarivanja prava na naknadu za odvojen zivot, na taj nacin Sto se pravi
selekcija i ovo pravo priznaje samo sudijama republickog ranga i apela-
cionih sudova, a to pravo ne priznaje se vise sudijama u osnovnim i vi§im
sudovima. Saglasno navedenom, Ustavni sud konstatuje da u istoj pravnoj
situaciji postoji nejednako postupanje (razlicit tretman) prema sudijama u
pogledu ostvarivanja prava na naknadu za odvojen Zivot. Medutim, kao
Sto je vec istaknuto, razlike u pogledu uzivanja nekog prava utvrdenog
zakonom unutar jedne grupe lica u istoj ili slinoj pravnoj situaciji ne
predstavljaju nejednako postupanje ukoliko za to razlikovanje postoji ob-
jektivno i razumno opravdanje. Da bi se utvrdilo da li je za propisivanje
nejednakog postupanja u slucaju predvidenom odredbom ¢lana 16, stav
1 osporenog Zakona postojalo objektivno i razumno opravdanje, Ustavni
sud je najpre poSao od konstatacije da postojanje objektivnog i razum-
nog opravdanja za uspostavljanje razli¢itog postupanja mora da proizlazi
iz prirode stvari i da bude u funkciji postizanja odredenog legitimnog
cilja, te da u konkretnoj situaciji postoji razuman odnos proporcionalnosti
izmedu ogranic¢enja prava i cilja ¢ijoj se realizaciji tezi. Polazec¢i od nave-
denog, Ustavni sud isti¢e da se svrha instituta naknade troSkova za odvo-
jen zivot od porodice ogleda u svojevrsnoj kompenzaciji troskova koji
nastaju usled premestaja sudije u drugo mesto rada i koji zbog toga Zivi
odvojeno od porodice i nema reSeno stambeno pitanje u novom mestu
rada kako bi mogao ziveti sa svojom porodicom. Kako se Zakonom o
sudijama ne pravi razlika izmedu sudija u pogledu regulisanja njihovog
premestaja, odnosno upucivanja saglasno odredbama ¢l. 19 do 21 ovog
zakona u drugo mesto rada, to Ustavni sud nalazi da vrsta suda u kome
sudija vrsi svoju funkciju ne moze biti legitimni osnov za razlicito postu-
panje u ostvarivanju ovog prava iz radnog odnosa. Uz to, za uskracivanje
ovog prava odredenoj kategoriji sudija, i to samo iz razloga Sto svoju
funkciju obavljaju u osnovnim, odnosno visim sudovima, po oceni Suda
ne postoji ni razumno i objektivno opravdanje, jer se razliCito propisuje
pravo na naknadu za odvojen Zivot samo prema vrsti suda u kome sudija
obavlja svoju funkciju. Ustavni sud nalazi da se na propisan nacin uvodi
nejednakost izmedu sudija, odnosno da se unutar iste skupine lica sudi-
jske struke prave razlike u ostvarivanju jednog istog prava po osnovu
rada, protivno ustavnom jemstvu o jednakosti svih pred zakonom.

Polaze¢i od svega navedenog, Ustavni sud je utvrdio da se propisi-
vanjem prava na naknadu za odvojen zivot samo odredenim kategorijama
sudija iz osporenog ¢lana 16 Zakona naruSavaju ustavni princip jedna-
kosti svih pred Ustavom i zakonom iz ¢lana 21, stav 1 Ustava i nacelo
zabrane diskriminacije utvrdeno stavom 3 istog clana Ustava, odnosno
da za ovakvo razli¢ito zakonsko uredivanje prava za lica koja se mogu
naci u istoj pravnoj i ¢injenicnoj situaciji ne postoji objektivno i razumno
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opravdanje. Iz istog razloga, Ustavni sud je utvrdio da osporene odredbe
¢lana 16 Zakona nisu u saglasnosti ni sa odredbama c¢lana 14 Evropske
konvencije za zastitu ljudskih prava i osnovnih sloboda i ¢lana 1 Proto-
kola 12 uz ovu konvenciju, imajuci u vidu da je ovim odredbama Evrop-
ske konvencije proklamovano nacelo zabrane diskriminacije na isti nacin
kako je to utvrdeno i Ustavom Republike Srbije...“!?

Na osnovu gotovo identicnog obrazlozenja, Ustavni sud je progla-
sio neustavnim odredbu ¢lana 73, stav 5 Zakona o javnom tuzilastvu,'’ ko-
jom je bilo priznato pravo na naknadu za odvojeni zivot samo odredenim
kategorijama javnih tuzilaca i zamenika javnih tuzilaca, u zavisnosti od
toga u kom tuzilastvu obavljaju svoju funkciju. Odredbom c¢lana 73, stav
5 ZJT bilo je propisano da pravo na naknadu za odvojen zivot imaju
samo javni tuzioci, odnosno zamenici javnih tuzilaca u Republickom
javnom tuzilastvu, javnim tuZzilaStvima posebne nadleznosti i apelaci-
onim javnim tuzilastvima. Ustavni sud je utvrdio da se propisivanjem
prava na naknadu za odvojen zivot samo odredenim kategorijama javnih
tuzilaca i zamenika javnih tuzilaca iz osporenog ¢lana 73, stav 5 Zako-
na narusava ustavni princip jednakosti svih pred Ustavom i zakonom iz
Clana 21, stav 1 Ustava i nacelo zabrane diskriminacije utvrdeno stavom
3 istog ¢lana Ustava, odnosno da za razli¢ito zakonsko uredivanje prava
za lica koja se mogu nacéi u istoj pravnoj i ¢injeni¢noj situaciji ne postoji
objektivno i razumno opravdanje.'* Interesantno je da nakon donoSenja
citiranih odluka Ustavnog suda pravo na naknadu za odvojeni zivot viSe
nije uredeno ni u odredbama ZS ni u odredbama ZJT. Stavovi Ustavnog
suda u skladu su sa jednom od prvih odluka koje je taj sud doneo o pi-
tanju diskriminacije, u predmetu IU 347/2005 od 22. jula 2010. godine
(Bodiroga 2019, 442).

Sustina obrazlozenja citiranih odluka Ustavnog suda svodi se na
to da se priznavanjem prava na naknadu za odvojeni zZivot samo odrede-
nim kategorijama sudija, odnosno samo odredenim kategorijama javnih
tuzilaca 1 zamenika javnih tuzilaca uvodi nejednako postupanje (razli-
¢it tretman) u pogledu ostvarivanja prava na naknadu za odvojeni Zivot.
Prema shvatanju Ustavnog suda, razlike u pogledu uzivanja nekog prava
utvrdenog zakonom unutar jedne grupe lica u istoj ili sli¢noj pravnoj si-
tuaciji ne predstavljaju nejednako postupanje ukoliko za to razlikovanje
postop objektivno i razumno opravdanje. Samo postojanje objektivnog
i razumnog opravdanja za uspostavljanje razli¢itog postupanja mora da
proizlazi iz prirode stvari i da bude u funkciji postizanja odredenog legi-
timnog cilja, te da u konkretnoj situaciji postoji razuman odnos proporci-

12 Odluka Ustavnog suda [Uz—92/2014, 26. maj 2016, iz arhive suda.

13 Zakon o javnom tuzilastvu — ZJT, Sluzbeni glasnik RS 116/2008, 104/2009,
101/2010, 78/2011 — dr. zakon, 101/2011, 38/2012 — odluka US, 121/2012, 101/2013,
111/2014 — odluka US, 117/2014, 106/2015, 63/2016 — odluka US.

14 Odluka Ustavnog suda [Uz—80/2014, 21. april 2016, iz arhive suda.
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onalnosti izmedu ogranic¢enja prava i cilja ¢ijoj se realizaciji tezi. Polazeci
od svega navedenog, Ustavni sud je naSao da nije postojalo objektivno i
razumno opravdanje za uskracivanje prava na odvojeni zivot odredenim
kategorijama sudija, javnih tuzilaca i zamenika javnih tuzilaca, usled c¢ega
su sporne zakonske odredbe proglasene neustavnim.

Sledom navedene argumentacije Ustavnog suda moze se postaviti
pitanje ustavnosti razli¢itog pravnog rezima u pogledu prestanka sudijske
funkcije navrSenjem radnog veka, u zavisnosti od toga u kom sudu sudija
obavlja svoju funkciju. Zakon o dopuni Zakona o sudijama usvojen je
krajem 2015. godine, a dodavanje novog stava 2 u ¢lanu 59, kojim je
samo za sudije Vrhovnog kasacionog suda propisano da im sudijska funk-
cija prestaje kada navrSe 67 godina Zivota, za razliku od sudija svih osta-
lih sudova kojima funkcija prestaje kad navr§e 65 godina Zivota, bilo je
praceno kratkim navodenjem razloga zbog kojih je predlaga¢ smatrao da
za sudije Vrhovnog kasacionog suda treba da vazi drugaciji pravni rezim
od onog koji je propisan za sudije svih ostalih sudova u Republici Srbiji.
U obrazlozenju Predloga navedeno je kako je vaze¢im zakonskim reSe-
njem propisano da sudiji prestaje radni vek kad navrsi 65 godina Zivota,
po sili zakona, bez obzira na stepen suda, ali kako je Vrhovni kasacioni
sud najvisi sud u Republici Srbiji koji prema ¢lanu 31 ZUrS obezbeduje
jedinstvenu primenu prava i jednakost stranaka u sudskim postupcima, a
sudije Vrhovnog kasacionog suda predstavljaju najstru¢nije sudije, neop-
hodno je da se radi zastite prava na pravi¢no sudenje zakonom omoguci
da te sudije vrse funkciju dve godine duze od sudija sudova niZeg stepena
(Narodna skupstina Republike Srbije, 2015). Tac¢no je da su uslovi za
izbor sudija Vrhovnog kasacionog suda strozi nego uslovi za izbor sudija
ostalih sudova u Republici Srbiji (¢lan 44 ZS), medutim sporno je da li
se time moze opravdati prestanak sudijske funkcije sudijama Vrhovnog
kasacionog suda sa 67 godina Zivota, dok sudijama svih ostalih sudova
prestaje sudijska funkcija sa navrSenih 65 godina Zivota. U obrazloZenju
se jos navodi kako je neophodno da sudije Vrhovnog kasacionog suda
rade dve godine duze nego sudije ostalih sudova radi zastite prava na
pravicno sudenje. Veza izmedu radnog veka sudija Vrhovnog kasacionog
suda ili najviSeg suda uopste i jemstava koja proizlaze iz prava na pravic¢-
no sudenje ne postoji (Popovi¢ 2012, 239-267).

Videli smo da su raniji zakoni o sudijama propisivali iste uslove
za prestanak sudijske funkcije usled navrSenja radnog veka za sve sudije,
iako su i po tim zakonima uslovi za izbor sudija Vrhovnog kasacionog
suda bili strozi nego uslovi za izbor sudija ostalih sudova. Stepen suda
u kojem sudija vrsi sudijsku funkciju nije opravdanje za ustanovljavanje
razli¢itog pravnog rezima u pogledu prestanka sudijske funkcije navrse-
njem radnog veka. Pravo stranke na pravicno sudenje nema nikakve veze
sa duzinom radnog veka sudija Vrhovnog kasacionog suda. Razli¢it rezim
u pogledu duzine radnog veka u zavisnosti od toga u kom sudu sudija
vr$i funkciju nije rasprostranjen ni u uporednom pravu. U Nemackoj se ta
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starosna granica odreduje na isti nacin za sve sudije izabrane na stalnu su-
dijsku funkciju, nezavisno od stepena suda u kom vrse funkciju (Rosen-
berg, Schwab, Gottwald 2010, 123; Schilken 2010, 23; ¢lan 48 Zakona o
sudijama). U Austriji se takode ne pravi razlika u pogledu duzine trajanja
radnog veka sudije u zavisnosti od toga u kom sudu sudija vrsi funkciju
i navrSenje radnog veka nastupa istekom meseca u kojem sudija puni 65
godina (Zakon o sudijskoj i javnotuzilackoj sluzbi Austrije, ¢lan 99).

Sli¢na je situacija i u drzavama nastalim raspadom nekadasnje
SFRIJ. Tako u Hrvatskoj, u skladu sa ¢lanom 120, stav 2, tacka 5 Ustava,
sudiji prestaje funkcija kad navr$i 70 godina Zivota, bez obzira na to u
kom sudu vrsi sudijsku funkciju (Triva, Dika 2004, 219). U Crnoj Gori
sudiji prestaje funkcija kad ostvari uslov za starosnu penziju, nezavisno
od toga u kom sudu vrsi sudijsku funkciju (Ustav Crne Gore, ¢lan 121,
stav 2).

U naSoj pravnoj teoriji ne mogu se naci stavovi prema kojima u
pogledu navrSenja radnog veka treba da vaze razliCita pravila za sudije
Vrhovnog kasacionog suda u odnosu na sudije svih ostalih sudova (Jak-
Si¢ 2018, 135; Keca, Knezevi¢ 2016, 71-72; Pozni¢, Raki¢ Vodineli¢
2015, 99-101; Stankovi¢, Mandi¢ 2013, 61-63; Raki¢ Vodineli¢ 2012,
171-172; 1li¢ 2009, 44—47).

U presudama Evropskog suda za ljudska prava u kojima je po pred-
stavkama pojedinih sudija razmatran prestanak njihove funkcije navrse-
njem radnog veka zastupan je stav da je retroaktivno smanjivanje staro-
sne granice za navrSenje radnog veka nedopustivo i da se time potkopava
nezavisnost sudstva, ali se ni u tim presudama ne mogu naci argumenti
koji bi opravdali propisivanje razliCite starosne granice za navrSenje rad-
nog veka u zavisnosti od toga u kom sudu sudija vrsi sudijsku funkciju.'s
U preporukama Saveta Evrope u kojima se razmatraju sudijska nezavi-
snost i nepristrasnost i osnovi prestanka sudijske funkcije, kao ni u pre-
porukama u kojima se razmatra uloga sudova najviSeg stepena u sudskim
postupcima, ne sugeri$e se usvajanje reSenja prema kojima bi za te sudije
vazila posebna pravila o navrsenju radnog veka (Bodiroga 2012, 233).

Navrsenje radnog veka javnog tuzioca i zamenika javnog tuzioca
ne zavisi od toga u kom tuzilastvu javni tuzilac, odnosno zamenik javnog
tuzioca vrsi svoju funkciju. Javnom tuziocu i zameniku javnog tuzioca
prestaje funkcija kad navrSe 65 godina, po sili zakona (Elan 89 ZJT).!¢
Ne postoji posebna zakonska odredba o prestanku funkcije navrSenjem
radnog veka za republickog javnog tuzioca, kojom bi bilo predvideno da
njegov radni vek traje duze od radnog veka tuzilaca koji vrSe funkciju u
drugim tuzilaStvima.

15" European Court of Human Rights (Grand Chamber), Baka v. Hungary, 23. 6.
2016, paras. 57—83.

16 Mandat zamenika javnog tuZioca koji je prvi put izabran na funkciju traje tri
godine (¢lan 56, stav 1 ZJT).
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Clan 158 Ustava posvecen je republickom javnom tuziocu koji vrsi
nadleZznost javnog tuzilaStva u okviru prava i duznosti Republike Srbije
(stav 1). Republickog javnog tuzioca, na predlog Vlade, po pribavljenom
misljenju nadleznog odbora Narodne skupstine, bira Narodna skupstina
(¢lan 158, stav 2 Ustava). Republicki javni tuZzilac bira se na period od
Sest godina 1 moze biti ponovo biran (¢lan 158, stav 3 Ustava). Republic-
kom javnom tuziocu prestaje funkcija ako ne bude ponovo izabran, kada
sam to zatrazi, nastupanjem zakonom propisanih uslova ili razreSenjem
iz zakonom propisanih razloga (¢lan 158, stav 4 Ustava). Odluku o pre-
stanku funkcije republickom javnom tuziocu donosi Narodna skupstina,
u skladu sa zakonom, pri ¢emu odluku o razresenju donosi na predlog
Vlade (¢lan 158, stav 5 Ustava).

Clanom 25 ZJT propisano je da republi¢ki javni tuzilac izdaje u
pismenoj formi opSta obavezna uputstva za postupanje svih javnih tuzila-
ca radi postizanja zakonitosti, delotvornosti i jednoobraznosti u postupa-
nju. Clanom 29, stav 1 ZJT propisano je da republi¢ki javni tuzilac vrsi
nadleznost javnog tuzilastva u okviru prava i duznosti Republike Srbije.
Republicki javni tuzilac nadlezan je da postupa pred svim sudovima i
drugim organima u Republici Srbiji i da preduzima sve radnje na koje je
javno tuzilastvo ovlaséeno (€lan 29, stav 2 ZJT). Nadlezan je i da: 1. ulaze
vanredna pravna sredstva u skladu sa zakonom; 2. nadzire rad javnih tuzi-
lastava i sprovodenje uputstava, prati i proucava praksu javnih tuzilastava
i sudova; 3. predlaze programe stru¢nog usavrSavanja javnih tuZzilaca i
zamenika javnih tuzilaca; 4. podnosi Narodnoj skupstini redovni godisnji
izvestaj o radu javnih tuZzilastava u Republici Srbiji i izvestaje koje zatrazi
nadlezni odbor Narodne skupstine; 5. vrsi druge poslove odredene zako-
nom (¢lan 29, stav 3 ZJT). U poslovima iz svoje nadleznosti, republicki
javni tuZilac postupa neposredno i posredstvom svojih zamenika (¢lan 29,
stav 4 ZJT). Clanom 77 ZJT propisani su posebni uslovi za izbor javnog
tuzioca i zamenika javnog tuZioca, a najstrozi uslovi propisani su za izbor
republickog javnog tuZioca. Za javnog tuzioca i zamenika javnog tuzioca
moze biti izabrano lice koje, osim opstih uslova, ima radno iskustvo u
pravnoj struci nakon poloZenog pravosudnog ispita, i to: Cetiri godine za
osnovnog javnog tuzioca i tri godine za zamenika osnovnog javnog tuzio-
ca; sedam godina za viSeg javnog tuzioca i Sest godina za zamenika viseg
javnog tuzioca; deset godina za apelacionog javnog tuzioca i javnog tuzi-
oca posebne nadleznosti i osam godina za zamenika apelacionog javnog
tuzioca i zamenika javnog tuzioca posebne nadleznosti; dvanaest godina
za republickog javnog tuzioca i jedanaest godina za njegovog zamenika.

Sve citirane ustavne i zakonske odredbe koje posebno izdvajaju
republickog javnog tuzioca u odnosu na tuzioce koji vrse svoju funkciju
u drugim javnim tuZzilaStvima, kako u pogledu uslova za izbor, tako u
pogledu nadleZznosti, nisu bile opravdanje da se ustanovi posebno pravilo
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o prestanku funkcije republickog javnog tuzioca navrSenjem radnog veka,
¢ime bi se omogucilo da radni vek republickog javnog tuzioca traje duze
od radnog veka tuzilaca koji svoju funkciju vrSe u drugim tuzilastvima.

4. NAVRSENJE RADNOG VEKA SUDIJA USTAVNOG SUDA

Ustavni sud je samostalan i nezavisan drzavni organ koji Stiti
ustavnost 1 zakonitost i ljudska i manjinska prava i slobode (¢lan 166,
stav 1 Ustava). Cini ga 15 sudija koji se biraju i imenuju na devet godina
(¢lan 172, stav 1 Ustava). Pet sudija Ustavnog suda bira Narodna skup-
Stina, pet imenuje predsednik Republike, a pet opsta sednica Vrhovnog
kasacionog suda (¢lan 172, stav 2 Ustava). Narodna skupstina bira pet
sudija Ustavnog suda izmedu 10 kandidata koje predlozi predsednik Re-
publike, predsednik Republike imenuje pet sudija Ustavnog suda izmedu
10 kandidata koje predlozi Narodna skupstina, a opsta sednica Vrhovnog
kasacionog suda imenuje pet sudija izmedu 10 kandidata koje na zajed-
nickoj sednici predloze Visoki savet sudstva i Drzavno vece tuzilaca (¢lan
172, stav 3 Ustava). Sa liste predloZenih kandidata jedan od izabranih
kandidata mora biti sa teritorije autonomnih pokrajina (¢lan 172, stav 4
Ustava). Sudija Ustavnog suda se bira i imenuje medu istaknutim pravni-
cima sa najmanje 40 godina zivota i 15 godina iskustva u pravnoj struci
(¢lan 172, stav 5 Ustava). Jedno lice moze biti birano ili imenovano za
sudiju Ustavnog suda najvise dva puta (¢lan 172, stav 6 Ustava). Sudije
Ustavnog suda iz svog sastava biraju predsednika na period od tri godine,
tajnim glasanjem (Clan 172, stav 7 Ustava).

Sudiji Ustavnog suda duznost prestaje istekom vremena na koje je
izabran ili imenovan, na njegov zahtev, kad ispuni zakonom propisane
opste uslove za starosnu penziju ili razreSenjem (Clan 174, stav 1 Ustava).
Sudija Ustavnog suda razreSava se ako povredi zabranu sukoba interesa,
trajno izgubi radnu sposobnost za duznost sudije Ustavnog suda, bude
osuden na kaznu zatvora ili za kaznjivo delo koje ga Cini nedostojnim
duznosti sudije Ustavnog suda (¢lan 174, stav 2 Ustava). O prestanku
duznosti sudije, na zahtev ovlas¢enih predlagaca za izbor, odnosno ime-
novanje za izbor sudije Ustavnog suda, odlucuje Narodna skupstina, dok
inicijativu za pokretanje postupka moze da podnese Ustavni sud (¢lan
174, stav 3 Ustava).

Za razliku od sudija redovnih sudova, prestanak sudijske funkcije
sudije Ustavnog suda navrSenjem radnog veka povezan je sa ostvariva-
njem uslova za starosnu penziju. Clanom 14, stav 2 Zakona o Ustavnom
sudu!” propisano je da sudiji prestaje duznost ispunjenjem uslova za sta-

17" Zakon o Ustavnom sudu — ZUS, Sluzbeni glasnik RS 109/2007, 99/2011,
18/2013 — odluka US, 40/2015 i 103/2015.
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rosnu penziju, ali da Ustavni sud moze izuzetno, zbog rada na zapocetim
predmetima, produziti radni vek sudiji do okon¢anja predmeta na kojima
je bio angazovan, a najduze do isteka vremena na koje je izabran, odno-
sno imenovan, uz njegovu saglasnost.

Na taj nacin ZUS neznatno ublazava dejstvo ustavne norme koja
prestanak radnog veka sudije Ustavnog suda poistovecuje sa ostvariva-
njem opstih uslova za starosnu penziju. Ustavna odredba kojom se presta-
nak sudijske funkcije sudije Ustavnog suda ¢ini zavisnim od ostvarivanja
uslova za starosnu penziju nije u skladu sa reSenjima uporednog prava.
Tako u Austriji sudije Ustavnog suda navrSavaju radni vek 31. decem-
bra one godine u kojoj su navrsili 70 godina (Heller 2010, 202), dok
se u Nemackoj sudije Saveznog ustavnog suda biraju na period od 12
godina, a pre toga im funkcija moze prestati poslednjeg dana u mesecu
u kojem pune 68 godina. U Nemackoj je minimalna starosna granica za
izbor sudije Saveznog ustavnog suda postavljena na 40 godina, isto kao i
u Republici Srbiji, a mandat im traje dvanaest godina (Zakon o Saveznom
ustavnom sudu Savezne Republike Nemacke, ¢l. 3 i 4). Imajuéi u vidu
da prema nasem Ustavu isto lice moze biti birano ili imenovano za sudi-
ju Ustavnog suda najviSe dva puta, pri ¢emu mandat traje devet godina,
smatramo da bi prestanak sudijske funkcije sudije Ustavnog suda trebalo
usloviti odredenom starosnom granicom, na nacin na koji je to ucinjeno u
pravnim sistemima ¢ija reSenja smo citirali.

5. UMESTO ZAKLJUCKA

U radu smo razmatrali zakonska reSenja kojima se ureduje presta-
nak sudijske funkcije usled navrSenja radnog veka. U Republici Srbiji
u periodu 2008-2017. godine ti propisi menjani su tri puta. Najpre je
prestanak sudijske funkcije usled navrSenja radnog veka povezivan sa
ostvarivanjem 40 godina staza osiguranja ili sa navrSenjem 65 godina Zi-
vota. Ta zakonska odredba je prosla kontrolu u postupku pred Ustavnim
sudom. Zakonodavac je 2014. godine propisao da sudiji prestaje sudij-
ska funkcija kad navr$i 65 godina zivota, po sili zakona, da bi godinu
dana kasnije bio propisan izuzetak samo za sudije Vrhovnog kasacionog
suda, kojima sudijska funkcija prestaje sa navrSenih 67 godina Zivota, po
sili zakona. Razloge za postojanje posebnog pravnog rezima za presta-
nak sudijske funkcije sudijama Vrhovnog kasacionog suda zakonodavac
je nasao u tome $to su to najstrucnije sudije u Republici Srbiji i zbog
ostvarivanja prava na pravi¢no sudenje. Bez obzira na to §to su uslovi
za izbor sudija Vrhovnog kasacionog suda strozi nego uslovi za izbor
sudija ostalih sudova u Republici Srbiji, smatramo da za propisivanje ra-
zli¢itog pravnog rezima u pogledu duZzine trajanja radnog veka za sudije
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Vrhovnog kasacionog suda u odnosu na sudije svih drugih sudova, ne
postoje opravdani razlozi. To pokazuju i reSenja uporednog prava koja
smo u radu prikazali, koja ne prave razliku u pogledu duZine trajanja
radnog veka sudije u zavisnosti od toga u kom sudu sudija vrsi funkciju.
Duzina trajanja radnog veka sudija naJV1seg suda ne moze se dovesti u
vezu ni sa ostvarivanjem prava na pravi¢no sudenje, kako je navedeno u
obrazloZenju tog zakonskog resenja. Osim toga, Ustavni sud je prilikom
ocene ustavnosti drugih odredaba Zakona o sudijama zauzeo stav da je
neustavno priznavanje prava na naknadu za odvojeni zivot samo sudija-
ma sudova republickog ranga i sudijama apelacionih sudova nalazeé¢i da
je time povredeno ustavno nacelo zabrane diskriminacije, jer zakonoda-
vac nije naveo razloge koji bi opravdali takvo razlikovanje. Smatramo da
obrazlozenje koje je zakonodavac dao kada je propisao posebnu starosnu
granicu za navrsenje radnog veka za sudije Vrhovnog kasacionog suda ne
bi zadovoljilo standarde Ustavnog suda.

Osim toga, problematicnom smatramo i odredbu prema kojoj se
predsedniku suda koji je navrSio radni vek u toku trajanja mandata i su-
dijska funkcija i funkcija predsednika suda produzavaju do isteka man-
data, $to je rezultat izmena ZS iz 2017. godine. Na taj nacin privileguje
se predsednik suda u odnosu na sve druge sudije iz tog suda, a za takav
privilegovan polozaj ne postoje opravdani razlozi.

Za razliku od sudija redovnih sudova ¢iji se radni vek navrSava sa
65 odnosno 67 godina Zivota, sudijama Ustavnog suda sudijska funkcija
prestaje kada ostvare uslove za starosnu penziju. Opet za razliku od sudi-
ja redovnih sudova kO_]lma je duzina tra]an]a radnog veka regulisana za-
konom i zbog toga je podloZzna Cestim izmenama, duZina tra]an]a radnog
veka sudija Ustavnog suda uredena je Ustavom. Smatramo da je reSenje
prema kojem sudiji Ustavnog suda prestaje funkcga zbog ostvarlvanja
uslova za starosnu penziju neodgovarajuce i ne uvazava ¢injenicu da isto
lice moze biti birano za sudiju Ustavnog suda dva puta i da mandat su-
dije Ustavnog suda traje devet godina. Prilikom predlaganja amandmana
na Ustav, Ministarstvo pravde je predlozilo izmenu u ¢lanu 145 Usta-
va kako bi omogucilo da sudska odluka bude predmet preispitivanja ne
samo u postupku pred sudom pravnog leka nego i pred Ustavnim sudom
u postupku po ustavnoj zalbi, ali se nije bavilo izborom, imenovanjem i
prestankom sudijske funkcije sudijama Ustavnog suda.
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PRIVILEGOVANI ROK ZASTARELOSTI: NEUJEDNACENA
PRAKSA VRHOVNOG (KASACIONOG) SUDA I STAV
USTAVNOG SUDA

lako se na normativnom, pa i na prakticnom nivou razlika u nadleznostima
Ustavnog suda i redovnih sudova moze dobro videti i objasniti, u Srbiji se vodila usi-
Jjana rasprava o tome da li Ustavni sud uopste moze da kontrolise sudske odluke, od-
nosno da ponistava sudske odluke, a posebno odluke najviseg suda. Cilj ovog teksta
je da prikaze jednu odluku Ustavnog suda koja dobro ilustruje i opravdava razloge
zbog kojih je Ustavni sud dobio ovlascenje da odlucuje i o ustavnim Zalbama i tako
ude u prostor neposredne zastite ustavom zajemcenih ljudskih prava i sloboda. U slu-
Caju koji ce biti predmet ovog komentara Ustavni sud je delovao na ujednacavanju
nedosledne sudske prakse povodom spora o tome da li privilegovani rok zastarelosti
treba da vazi prema svakom odgovornom licu, a ne samo prema Stetniku, i time za-
Stitio pravo na pravicno sudenje onih gradana koji su takvom praksom bili osteceni.

Kljuéne reci:  Ustavni sud. — Vrhovni (kasacioni) sud. — Ustavna zalba. — Ljudska
prava. — Privilegovani rok zastarelosti.

1. UVODNE NAPOMENE

Osim klasi¢ne nadleznosti apstraktne normativne kontrole opstih
akata i ocene njihove saglasnosti sa Ustavom, donoSenjem Ustava od
2006. godine i uvodenjem instituta ustavne zalbe Ustavni sud (US) dobio
je u nadleznost i da odlucuje o ustavnosudskoj zastiti ljudskih i manjin-
skih prava i sloboda.! Normativni okvir za postupanje US po ustavnim

Redovna profesorka Pravnog fakulteta Univerziteta u Beogradu i sudija Ustav-
nog suda Srbije u periodu 2007-2016. godine, maja@ius.bg.ac.rs.

I Ustav je stupio na snagu 8. novembra 2006. godine. Videti Ustav Republike

Srbije, Sluzbeni glasnik RS 98/2006, €l. 170.
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Zalbama ¢ine odredbe Ustava i Zakona o Ustavnom sudu (ZoUS)? prema
kojima se ustavna Zalba moze izjaviti ako su povredeni ili uskraceni ljud-
sko ili manjinsko pravo i sloboda zajemcena Ustavom, ako je ta povreda
ili uskraéivanje izvrSeno pojedina¢nim aktom ili radnjom drZzavnog orga-
na ili organizacije kojoj je povereno javno ovlascenje, te ako su iscrpljena
ili nisu predvidena druga pravna sredstva za njihovu zastitu.> Dodatne
pretpostavke, koje se odnose na aktivnu legitimaciju podnosioca ustavne
zalbe, te blagovremenost i urednost podnesaka koji se kao ustavne Zalbe
upucuju US, predvidene su takode u ZoUS.*

Ustavni sud ima mandat da povodom ustavne Zalbe odlucuje o po-
vredi bilo kog ustavnog prava, nezavisno od njegovog sistemskog mesta
u Ustavu.> Osim povrede ljudskih prava garantovanih u II delu Ustava,
koji nosi naziv ,,Ljudska i manjinska prava i slobode* — a te povrede su
daleko najcesce i isticane pred US — teoretski bi predmet ustavne Zalbe
mogla biti i prava iz I dela Ustava koja se odnose na ustavna nacela ili,
pak, neka prava koja se ticu ekonomskog uredenja i navedena su u III
delu Ustava (kao §to je, na primer, pravo na jednak pravni polozaj na
trzistu).® Takode, u Ustavu i ZoUS nije propisan nikakav poseban uslov
koji bi se odnosio na tezinu povrede ili uskracivanja, pa stoga ,.kvalitet
odnosno teZina povrede ne igraju nikakvu ulogu.” Najzad, za$titu uzivaju

2 Zakon o Ustavnom sudu, Sluzbeni glasnik RS 109/2007, 99/2011, 18/2013 —
Odluka US, 40/2015 i 103/2015.

3 Uporediti Ustav, ¢l. 170 i Zakon o Ustavnom sudu, ¢l. 82. Odredba Zakona
o Ustavnom sudu razlikuje se samo po tome $to u ¢l. 82 in fine nacelo supsidijarnosti
u postupanju Ustavnog suda dopunjuje i sintagmom ,,ili je zakonom isklju¢eno pravo
na njihovu sudsku zastitu“. No, takva dopuna nije viSe ni od kakvog znacaja, budu¢i da
nema zakona koji bi isklju¢ivao pravo na sudsku zastitu u sluc¢aju povrede ili uskracivanja
nekog ljudskog prava.

4 Zakon o Ustavnom sudu, ¢l. 83-85.

5> Sli¢no reenje poznaje, na primer, i Ustav Hrvatske: ,,Ustavni sud... odluduje

povodom ustavnih tuzbi kad su tim odlukama povrijedena ljudska prava i temeljne slo-
bode...“ Videti Ustav Republike Hrvatske, Narodne novine 56/1990, 135/1997, 113/2000,
28/2001, 76/2010 i 5/2014, ¢l. 125, alineja 4. Takode, slovenacki Ustavni sud odlucu-
je, izmedu ostalog, ,,...0 ustavnih pritozbah zaradi krSitev ¢lovekovih pravic in temelj-
nih svoboséin...” Videti Ustav Republike Slovenije, Uradni list RS 33/91 — 1, 42/1997 —
UZS68, 66/2000 — UZ80, 24/2003 — UZ3a, 47, 68, 69/2004 — UZ14, 69/2004 — UZ43,
69/2004 — UZ50, 68/2006 — UZ121, 140, 143, 47/2013 — UZ148, 47/2013 — UZ90, 97, 99
u 75/2016 — UZ70a, ¢l. 160, st. 1, alineja 6.

 To je potvrdio i Ustavni sud svojim stavom od 30. oktobra 2008. godine. Videti
Stavovi Ustavnog suda, Beograd 2015, 49.

7 Doduse, tokom godina Ustavni sud je ipak po&eo da donosi resenja o odbaci-
vanju ustavnih zalbi, obrazlazu¢i takvo postupanje malim znac¢ajem povredenog prava:
,Uvazavajuéi eventualni znacaj osporenog resenja za podnosioca ustavne zalbe, Ustavni
sud ukazuje na to da povreda ustavnih prava mora podrazumevati odredeni nivo tezine i
ozbiljnosti da bi bila razmatrana pred ovim sudom. Procena tog nivoa je relativna stvar
i zavisi od okolnosti datog slucaja, koje obuhvataju kako subjektivnu percepciju podno-
sioca ustavne zalbe, tako i objektivni karakter predmeta odlucivanja. Subjektivni osecaj
podnosioca o vaznosti navodne povrede ustavnog prava mora biti opravdan i sa objektiv-
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sva ljudska prava i slobode, nezavisno od toga da li su individualna ili
kolektivna i nezavisno od toga da li su garantovana u srpskom Ustavu ili
su deo opsteprihvacenih pravila medunarodnog prava, odnosno potvrde-
nih medunarodnih ugovora; u svim tim slucaJeV1ma njima se garantuje
ustavni rang zastite pred US. Najzad, ¢injenica da je US u svojoj praksi
dosledno postovao standarde koje je ustanovio Evropski sud za ljudska
prava (ESLJP) bio je klju¢ni razlog zbog koga je ustavna zalba bila vrlo
brzo prepoznata kao delotvorno pravno sredstvo u pravnom poretku Re-
publike Srbije.?

Takvim upadljivim ja¢anjem pozicije US i proSirivanjem njegovih
nadleznosti da — osim uloge ,,Cuvara ustava“ koja se primarno ostvaruje
klasi¢énom funkcijom normativne kontrole prava — po¢ne da odlucuje i o
saglasnosti pojedinacnih akata i radnji sa Ustavom garantovanim pravi-
ma pojedinaca i manjinskih zajednica, US sve vise postaje ,,sud obi¢nih
ljudi* (Stojanovi¢ 2016, 208-209). S druge strane, medutim, u tako Siro-
ko postavljenom konceptu zastite ljudskih prava pred Ustavnim sudom
paznju strucne javnosti, a naroCito sudijske branse, privukla je odredba
ZoUS, prema kojoj je US mogao — kada utvrdi da je osporenim pojedi-
nac¢nim aktom ili radnjom povredeno ili uskra¢eno ljudsko pravo i slo-
boda zajemcena Ustavom — da ponisti pojedinacni akt ili izrekne neku
drugu meru za otklanjanje povrede (na primer, da zabrani dalje vrSenje
radnje ili da odredi preduzimanje druge mere ili radnje kojom se otkla-
njaju Stetne posledice utvrdene povrede ili uskracivanja) i da odredi na-
¢in praviénog zadovoljenja podnosioca.’ Da se zakonska odredba odnosi
na sve pojedinacne akte i radnje koje Ustavni sud moZe ponistiti u po-
stupku po ustavnoj zalbi, a time i na sudsku presudu, potvrdio je opet i
izri¢ito i sam US svojim stavom od 30. oktobra 2008. godine.! Drugim
recima, Ustavni sud moZe ne samo da utvrdi da je pravnosnazna sudska
presuda povredila neko zajemceno ustavno ljudsko pravo ili slobodu ve¢
i da takvu presudu ponisti i nalozi redovnom sudu da odluci ponovo, u
skladu sa misljenjem izrazenim u odluci Ustavnog suda.!! Takva nadlez-
nost Ustavnog suda izazvala je — kao i u mnogim drugim zemljama koje

nog stanovista, $to u ovom ustavnosudskom predmetu nije slucaj. Videti, umesto mnogih
drugih, reSenje Ustavnog suda Uz-5523/2017, 2. 10. 2018, iz arhive suda.

»Sud je misljenja da ustavnu zalbu treba, u nacelu, smatrati delotvornim doma-
¢im sredstvom u smislu znacenja ¢lana 35. stav 1. Konvencije u vezi sa svim predstavka-
ma podnetim pocev od 7. avgusta 2008. godine, kao datuma kada su prve meritorne od-
luke Ustavnog suda o osnovanosti navedenih Zalbi objavljene u ‘Sluzbenom listu’ TuZene
drzave®. Videti Vinci¢ i drugi protiv Srbije, 44698/06 i dr., 1. 12. 2009, § 51.

Zakon o Ustavnom sudu, &l. 89, st. 2.

10" Ustavna 7alba se moZe izjaviti protiv pojedinaénog akta ili radnje svih drzav-

nih organa koji su nosioci zakonodavne, izvrsne i sudske vlasti.” Videti Stavovi Ustavnog
suda, Beograd 2015, 50.

"' Takvu praksu nedvosmisleno je podrzala i Venecijanska komisija. Videti Venice

Commission. 2011. Opinion on draft amendments and additions to the law on the Con-
stitutional Court of Serbia adopted by the Venice Commission at its 8§9th plenary session
(Venice, 1617 December 2011), CDL-AD(2011)050cor-e, § 46, https://www.venice.coe.

196



Marija Draski¢ (str. 194-209)

imaju sli¢an koncept ustavne zalbe/tuzbe/predstavke — veliku napetost u
odnosima izmedu Ustavnog suda i Vrhovnog (kasacionog) suda i uzarene
rasprave o granicama preispitivanja pravnosnaznih sudskih odluka, koja
nije prestala do danas (Draski¢ 2019, 113-129). Ipak, uprkos osporava-
njima, iz citiranih odredaba jasno proizilazi da US nema nikakvo ustavno
ili zakonsko ogranicenje da intervenise ako je do povrede ili uskrac¢ivanja
bilo kojeg ljudskog prava ili slobode doslo, izmedu ostalog, i pravnosnaz-
nom sudskom odlukom. Tako se moglo dogoditi da je US bio u prilici da
kroz prizmu ljudskih prava i sloboda podvrgne kontroli ustavnosti i jedno
obligaciono pravo, o kome nije bilo jedinstvenog stava u pravnoj teoriji i
sudskoj praksi. Jedna takva vazna odluka koju je doneo US i koja jasno
pokazuje koliko je vazan korektivni mehanizam Ustavnog suda u zastiti
ljudskih prava i sloboda bi¢e predmet komentara u tekstu koji sledi.

2. PRIVILEGOVANI ROK ZASTARELOSTTI:
NE SAMO PREMA STETNIKU

2.1. Postupak pred redovnim sudovima

Sukrija Zeka, Avni Zeka, Bedri Zeka, Hazblja Salja rodena Zeka,
Bahrija Zeka, Hazblje Salja i Uka Salja, svi iz Beograda, podneli su
Ustavnom sudu 29. aprila 2008. godine ustavnu Zalbu zbog povrede pra-
va na pravi¢no sudenje i sudenje u razumnom roku, zajemcenih ¢lanom
32, stav 1 Ustava, kao i zbog povrede prava na jednaku zaStitu prava iz
¢lana 36, stav 1 Ustava.

Utvrdeno Cinjeni¢no stanje u sudskim spisima pokazivalo je da
je rudar Ljah Zeka, suprug podnositeljke ustavne zalbe Sukrije Zeka i
otac ostalih podnosilaca ustavne Zalbe, poginuo u rudarskoj nesreéi koja
se dogodlla 17. novembra 1989. godme u Aleksinackim rudnicima. U
1st01 nesre¢i poginuo je i Uka Salja, suprug podnositeljke Hazbije Salja
i otac podnosioca Uka Salje. Pravnosnaznom presudom Opstmskog suda
(OpsS) u Aleksincu K. 12/92 od 4. aprila 1996. godine vise odgovornih
lica u Aleksinackim rudnicima oglaSeno je krivim i osudeno za izvrSeno
kriviéno delo tesko delo protiv opste sigurnosti.'”> Supruga i deca poginu-
log Ljaha Zeke podneli su 27. septembra 1999. godine tuzbu za naknadu
nematerijalne i materljalne Stete prouzrokovane pomenutim Stetnim do-
gadajem, a supruga i sin poginulog Uka Salje podneli su takvu tuzbu 29.
septembra 1999. godine.

Delimi¢nom presudom Cetvrtog opstinskog suda (IVOpsS) u Be-
ogradu P. 5074/02 od 22. novembra 2005. godine, prvim stavom izreke,

int/webforms/documents/default.aspx?pdffile=CDL-AD(2011)050cor-e, poslednji pristup
23. aprila 2020.

12" Prema tada vaZeéem Kriviénom zakonu Republike Srbije, Stuzbeni glasnik SRS
26/1977... i Sluzbeni glasnik RS... 10/2002.

197



Anali Pravnog fakulteta u Beogradu, godina LXVIIL, 2/2020

usvojen je tuzbeni zahtev tuzilaca, pa je Javno preduzece ,Elektropri-
vreda Srbije* iz Beograda, kao prvotuzeni, obavezano da tuziocima na
ime naknade nematerijalne Stete isplati pojedinacne iznose blize opisane
u izreci presude. Drugim stavom izreke te presude odbijen je kao neo-
snovan tuzbeni zahtev tuzilaca kojim su trazili da se drugotuzeni, Javno
preduzece za podzemnu eksploataciju uglja iz Resavice, obaveze da im
naknadi nematerijalnu $tetu i troSkove parni¢nog postupka.

Okruzni sud (OkrS) u Beogradu je presudom Gz. 2854/07 od 14.
marta 2007. godine preinacio delimi¢nu presudu IVOpSS u Beogradu P.
5074/02 u stavu prvom u odnosu na tuzeno JP ,,Elektroprivreda Srbije*
tako §to je odbijen kao neosnovan tuzbeni zahtev kojim je trazeno da
se tuzeno JP ,Elektroprivreda Srbije“ obaveze da tuziocima nadoknadi
nematerijalnu Stetu na ime dusevnih bolova zbog smrti bliskog lica. U
obrazloZenju svoje presude, OkrS je zauzeo stanoviSte da je do trenutka
podnosenja tuzbe istekao rok iz ¢lana 376, stav 2 Zakona o obligacionim
odnosima (ZOO), budu¢i da je od nastanka Stete proteklo vise od pet go-
dina, pa je po stavu OkrS u Beogradu tuzbeni zahtev u toj pravnoj stvari
neosnovan.

Presudom Vrhovnog suda Srbije (VSS) Rev. 2002/07 od 29. avgu-
sta 2007. godine odbijena je kao neosnovana revizija tuzilaca izjavljena
protiv presude OkrS u Beogradu Gz. 2854/07. Vrhovni sud Srbije se, isto
kao 1 OkrS u Beogradu, izjasnio da su tuzbe za naknadu Stete podnete 27.
septembra 1999. i 29. septembra 1999. godine, odnosno nakon proteka
viSe od pet godina od dana kada je Steta nastala, te da je zbog toga revizi-
ja tuzilaca neosnovana, a potrazivanje naknade Stete zastarelo.

2.2. Postupak pred Ustavnim sudom

Tuzioci su protiv pravnosnazne presude VSS podneli ustavnu zal-
bu, a US je doneo odluku kojom je usvojio ustavnu zalbu podnosilaca,
utvrdio povredu prava na pravi¢no sudenje zajemceno ¢lanom 32, stav 1
Ustava i povredu prava na jednaku zastitu prava iz ¢lana 36, stav 1 Usta-
va, ponistio presudu VSS Rev. 2002/07 i nalozio Vrhovnom kasacionom
sudu (VKS) da ponovo odluci o reviziji podnosilaca ustavne Zalbe izjav-
ljenoj protiv presude OkrS u Beogradu Gz. 2854/07.

2.2.1. Pravni stav Ustavnog suda

Osnov za takvu odluku US bio je pravni stav koji je US utvrdio na
redovnoj sednici odrzanoj 7. jula 2011. godine:

,U slucaju kada je Steta prouzrokovana krivicnim delom

(¢lan 377. ZOO), ako je za krivicno gonjenje predviden duzi rok
zastarelosti od rokova propisanih ¢lanom 376. Zakona o obligacio-
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nim odnosima, zahtev za naknadu $tete prema svakom odgovornom
licu, a ne samo Stetniku, zastareva kada istekne vreme odredeno za
zastarelost krivicnog gonjenja samo ako je pravnosnaznom presu-
dom utvrdeno postojanje krivicnog dela i okrivljeni oglasen krivim
za kriviéno delo. Prekid zastarevanja kriviénog gonjenja povlaci za
sobom 1 prekid zastarevanja zahteva za naknadu Stete.

Isti rok zastarelosti krivicnog gonjenja primenjuje se ako je
krivi¢ni postupak obustavljen, odnosno ako se nije mogao pokre-
nuti zato §to je okrivljeni umro ili je dusevno oboleo, odnosno ako
postoje druge okolnosti koje iskljucuju kriviéno gonjenje i odgo-
vornost okrivljenog, kao $to su amnestija i pomilovanje.

U svim ostalim sluc¢ajevima primenjuje se opsti rok zasta-
relosti potrazivanja iz ¢lana 376. Zakona o obligacionim odnosi-
ma. "3

Taj stav US je primenio i na ¢injenicno stanje odluke u slucaju
Zeka, Salja i ostali:

13 Stavovi Ustavnog suda, Beograd 2015, 64. Dosledno tom stavu, iako su donete
pre njegovog usvajanja, Ustavni sud je usvojio i odluke kojima je odbio ustavne Zalbe
podnosilaca u naizgled sliénim okolnostima. Medutim, za razliku od slu¢aja Zeka, Salja
i ostali, u tim predmetima uopste nije bilo poznato ko bi mogao biti okrivljeni, odnosno
kriviéni postupak nikada nije ni bio pokrenut. Naime, to su bili sporovi za naknadu §tete
po tuzbama lica izbeglih iz ratom zahvacenih podrucja u Hrvatskoj i Bosni i Hercegovini,
koja su tokom 1995. godine organi MUP-a Republike Srbije nezakonito liSavali slobode i
posle privremenog zadrzavanja predavali vojnim i policijskim organima Republike Srpske
i Republike Srpske Krajine. lako su ta lica u mnogim slu¢ajevima bila podvrgavana tor-
turi u kampovima pod kontrolom policijskih ili paravojnih formacija, u Srbiji nikada nije
voden nijedan kriviéni postupak u kome bi bila utvrdena kriviéna odgovornost drzavnih
sluzbenika za takva dela. Zbog toga su se, u takvim situacijama, prema nalaZenju Ustav-
nog suda, mogla primeniti samo opsta pravila o zastarelosti potraZivanja naknade Stete
utvrdena odredbama ¢lana 376 Zakona o obligacionim odnosima. Videti odluke Ustavnog
suda Uz-345/2008, 17. 3. 2010, i Uz-583/2008, 1. 4. 2010. Isto i odluka Uz-1980/2009,
27. 1. 2010, u kojoj je bila re¢ o osobi koja je pretrpela Stetu kao mobilisani pripadnik
jedinice Vojske Jugoslavije koja je bila angazovana u borbenim dejstvima na Kosovu i
Metohiji 1999. godine, ali takode nije bilo poznato lice koje je Stetu prouzrokovalo i koje
bi moglo biti okrivljeno. Nema sumnje da parni¢ni sud moze — za potrebe utvrdivanja
ispunjenosti uslova za primenu produZenog roka zastarelosti potrazivanja naknade Stete —
sam da ispita da li je Steta prouzrokovana takvom radnjom koja sadrzi elemente krivi¢nog
dela, te da o tome odluci kao o prethodnom pitanju, ali samo onda kada je bilo nemoguce
da se protiv poznatog Stetnika, i eventualno ucinioca krivi¢nog dela, postupak pokrene ili
okonca. Videti opsirnije Karaniki¢ Miri¢ 2011, 197-202. Zanimljivo je, medutim, da je
od tog stava odstupio Vrhovni sud Srbije samo u slu¢ajevima u kojima se radilo o $teti
pri¢injenoj pripadnicima JNA u oruzanim sukobima u bivs$im republikama SFRJ do dana
njihovog priznanja u Generalnoj skupstini Ujedinjenih nacija 22. maja 1992. godine. Sud
je smatrao da je to bilo kriviéno delo oruzane pobune iz ¢lana 124 tada vazeéeg Krivicnog
zakona SRIJ, bez obzira na to §to nisu bili poznati ni eventualni u€inioci takvih krivi¢nih
dela, niti su ti oruzani sukobi bilo kada okarakterisani u medunarodnoj zajednici kao oru-
Zana pobuna sa stanovista medunarodnog prava. Videti Pravno shvatanje Vrhovnog suda
Srbije od 27. 12. 1999, Bilten sudske prakse Vrhovnog suda Srbije 11/1999, 14.
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,,U konkretnom slucaju je utvrdeno da su u krivicnom po-
stupku koji je voden pred Opstinskim sudom u Aleksincu, u pred-
metu K-12/92, odgovorna lica oglasena krivim i osudena na kaznu
zatvora pravnosnaznom presudom Opstinskog suda u Aleksincu K.
12/92 od 4. aprila 1996. godine. Dakle, u konkretnom predmetu,
u vezi pitanja primene roka zastarelosti potrazivanja naknade Stete
koja je pricinjena krivicnim delom, Ustavni sud smatra da se na
zastarelost primenjuju odredbe ¢lana 377. Zakona o obligacionim
odnosima ne samo kada se naknada Stete zahteva od ucinioca kri-
vi¢nog dela kao neposrednog Stetnika, ve¢ i od drugog lica koje
odgovara za $tetu iako nije u¢inilac krivi¢nog dela.“!*

2.2.2. Povreda prava na jednaku sudsku zastitu

Ustavni sud je najpre utvrdio povredu prava na jednaku sud-
sku zastitu, zajem¢enu C¢lanom 36, stav 1 Ustava, nalaze¢i da su se
podnosioci osnovano pozvali na sudske odluke u kojima je u iden-
ticnim pravnim situacijama proisteklim iz istog Stetnog dogada-
ja zauzet drugaliji stav, odnosno utvrdeno je da potrazivanje tuZi-
laca za naknadu Stete nije zastarelo.'> Naime, te presude su obra-
zloZene tako da se u slucaju kada je Steta prouzrokovana kriviénim
delom na zastarelost primenjuju odredbe ¢lana 377 ZOO, a ne odredba
¢lana 376, budu¢i da se odredbe ¢lana 377 ZOO primenjuju ne samo kada
se naknada zahteva od ucinioca krivicnog dela kao neposrednog Stetnika
ve¢ 1 od drugog lica koje odgovara za Stetu iako nije ucinilac krivicnog
dela. Tako se dogodilo da su iz istog Stetnog dogadaja neka lica ostvari-
la pravo na naknadu Stete — tako Sto su sudovi usvajali tuZzbene zahteve
nalaze¢i da potrazivanje nije zastarelo — dok je podnosiocima ustavne
zalbe tuzbeni zahtev odbijen upravo zbog zastarelosti. Imajuci to u vidu,
US je utvrdio da su okruzni sudovi, pa i VSS, u identi¢noj ¢injenicnoj i
pravnoj situaciji donosili razli¢ite odluke i na taj nacin podnosioce ustav-
ne zalbe doveli u bitno razli¢it polozaj od onoga u kome su bili tuzioci
¢iji je istovrsni tuzbeni zahtev usvojen. Drugim re¢ima, razliito postu-
panje redovnih sudova povodom iste ¢injeni¢ne i1 pravne situacije dovelo
je podnosioce ustavne Zalbe u neravnopravan polozaj u ostvarivanju sud-
ske zaStite u odnosu na lica ¢iji su tuzbeni zahtevi usvojeni, Sto ukazuje
na povredu principa pravne sigurnosti. Da potreba harmonizacije sudske
prakse u Srbiji zasluzuje posebnu paznju, navodi se i u literaturi (Popo-
vi¢, Marinkovi¢ 2016, 381), a nekonzistentna sudska praksa srpskih sudo-
va dovela je u viSe navrata i do intervencije ESLJP u slucajevima protiv

4 Odluka Uz-482/2008, 13.10.2011, http://www.ustavni.sud.rs/page/predmet/sr-
Curl-CS/5358/?NOLAYOUT=1, poslednji pristup 10. avgusta 2019. Odluka je objavljena
iu Sluzbenom glasniku RS 88/2011.

15 Okruzni sud u Nisu Gz. 25/06, 24. 1. 2006, Vrhovni sud Srbije Rev. 43/01, 9. 5.
2001, Vrhovni sud Srbije Rev. 89/03, 21. 1. 2003.
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Srbije.'® Ustavni sud je posebno naglasio da nije nadleZan za ujednacava-
nje sudske prakse redovnih sudova, ali je — imajuci u vidu svoja Ustavom
utvrdena ovlascenja da stiti ljudska i manjinska prava i slobode — smatrao
da je neophodno da nadlezni redovni sudovi, u situacijama kada nadu da
dotadasnja sudska praksa nije u skladu sa merodavnim materijalnim pra-
vom, preduzmu sve mere i radnje predvidene odgovaraju¢im procesnim
zakonima. To se narocCito odnosi na VSS koji je, umesto da ujednacava
sudsku praksu povodom iste ¢injeni¢ne i pravne situacije, donoSenjem ra-
zlicitih odluka stvorio pravnu nesigurnost podnosilaca ustavne zalbe, te je
ta okolnost sama po sebi dovoljan razlog da se utvrdi postojanje povrede
prava podnosilaca ustavne zalbe na jednaku zastitu prava pred sudovima.

2.2.3. Povreda prava na pravi¢no sudenje

U pogledu istaknute povrede prava na pravicno sudenje zajem-
¢enog Clanom 32, stav 1 Ustava, Ustavni sud se pozvao na svoj gore
citirani stav od 7. jula 2011. godine:

,,Polaze¢i od navedenog, Ustavni sud ocenjuje da su u kon-
kretnom slucaju drugostepeni i revizijski sud proizvoljno primenili
materijalno pravo, i to na §tetu podnosilaca ustavne zalbe, prime-
njujuéi u konkretnom slucaju odredbe clana 376. Zakona o obliga-
cionim odnosima.*!’

Sta su bili argumenti da US usvoji taj pravni stav?

Prema odredbi ¢lana 377, stav 1 ZOO, u situacijama kad je Steta
prouzrokovana krivicnim delom a za krivicno gonjenje je predviden duzi
rok zastarelosti, zahtev za naknadu Stete prema odgovornom licu zasta-
reva kad istekne vreme odredeno za zastarelost krivicnog gonjenja. U toj
stvari bilo je sporno pravno pitanje da li privilegovani rok zastarelosti
potrazivanja naknade Stete treba da vazi samo prema Stetniku koji je i
ucinilac krivicnog dela ili prema svakom odgovornom licu, nezavisno od
osnova njegove odgovornosti za Stetu. Ta ostala odgovorna lica pojavljuju
se po osnovu odgovornosti za drugoga (odgovornost za Stetu koju pricini
lice nesposobno za rasudivanje ili maloletnik),'® po osnovu odgovornosti
pravnog lica za Stetu koju njegov radnik ili organ prouzrokuje trec¢im lici-
ma' ili, pak, po osnovu objektivne odgovornosti za $tetu koja je nastala
od opasne stvari ili opasne delatnosti.?

16 Naime, iz presuda Evropskog suda za ljudska prava proizilazi da je povreda
prava na pravicno sudenje viSe puta bila utvrdivana kao rezultat protivre¢ne sudske prakse
istog suda. Videti, na primer, presude Vinci¢ i drugi protiv Srbije, 44698/06 i dr., 1. 12.
2009, §§ 17, 391 50, i Raki¢ i drugi protiv Srbije, 47469/07 i dr., 5. 10. 2010, § 38.

17" Odluka Ustavnog suda Uz-482/2008, 13. 10. 2011.
18

19
20

Zakon o obligacionim odnosima, ¢l. 164—169.
Zakon o obligacionim odnosima, ¢l. 170-172.
Zakon o obligacionim odnosima, ¢1. 173-179.
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U pravnoj knjizevnosti i sudskoj praksi pojavila su se dva potpuno
oprecna stava. Tako, Vizner smatra (Vizner 1978, 1327) da se privilego-
vani rok zastarelosti iz ¢lana 377 ZOO primenjuje samo kada je re¢ o
potrazivanju naknade Stete od ucinioca krivi¢nog dela, dok se u odnosu
na sva ostala odgovorna lica primenjuju opsti rokovi zastarelosti propisa-
ni u ¢lanu 376 ZOO.?! Isto stanoviste izrazio je u jednom trenutku i VSS:

,Polazeéi od izlozenog, sudije Gradanskog odeljenja Vrhov-
nog suda Srbije su se opredelile za ve¢ prihvaéeno doktrinarno sta-
noviste da rokovi zastarevanja potrazivanja naknade Stete iz ¢lana
377. Zakona o obligacionim odnosima teku samo prema uciniocu
kriviénog dela kojim je Steta uzrokovana, a ne i prema drzavi, od-
nosno pravnom licu koje za §tetu odgovara umesto njega po odred-
bama ¢lana 172. Zakona o obligacionim odnosima, te da zbog toga
potrazivanje naknade Stete po osnovu odgovornosti drzave za Stetu
koju prouzrokuje njen organ, zastareva u rokovima propisanim odrd-
bama ¢lana 376. Zakona o obligacionim odnosima.*??

Prema drugom stanovistu iznetom u pravnoj knjizevnosti, privile-
govani rok zastarelosti iz ¢lana 377 ZOO treba primenjivati ne samo kada
je re¢ o uciniocu kriviénog dela ve¢ i onda kada se tuzbeni zahtev za na-
knadu $tete upucuje prema svakom licu koje odgovara po pravilima o od-
govornosti za drugog, odnosno po pravilima o objektivnoj odgovornosti
(Karaniki¢ Miri¢ 2011, 192—-196; Studin 1983, 1141). Potpuno nevero-
vatno, ali isti VSS koji je usvojio prethodno pomenuto pravno shvatanje
doneo je i sasvim suprotnu odluku godinu dana kasnije:

,»Prema ¢l. 377. st. 1 ZOO, kada je §teta prouzrokovana kri-
viénim delom, a za kriviéno gonjenje je predviden duzi rok zasta-
relosti, zahtev za naknadu Stete prema odgovornom licu zastareva
kada istekne vreme odredeno za zastarelost krivicnog gonjenja.
Pod odgovornim licem ne podrazumeva se samo ucinilac krivi¢-

21 (1) Potrazivanje naknade prouzrokovane Stete zastareva za tri godi-

ne od kad je oSteCenik doznao za Stetu i za lice koje je Stetu ucinilo. (2) U sva-
kom slucaju ovo potrazivanje zastareva za pet godina od kad je Steta nastala.
(3) Potrazivanje naknade Stete nastale povredom ugovorne obaveze zastareva za vreme
odredeno za zastarelost te obaveze™ (¢l. 376 Zakona o obligacionim odnosima).

22 Pravno shvatanje Gradanskog odeljenja Vrhovnog suda Srbije, utvrdeno na sed-
nici od 10. 2. 2004, Bilten sudske prakse Vrhovnog suda Srbije 3/05, 127. Isti stav izrazio
je Vrhovni sud Srbije i u nekim svojim kasnijim odlukama: ,,Privilegovani rok zastarelosti
potrazivanja naknade Stete pri¢injene kriviénim delom moze se primeniti samo u odnosu
na izvrSioca krivicnog dela a ne i na pravno lice koje umesto njega odgovara za tako
pri¢injenu Stetu tre¢em licu.” Videti presudu Rev. 2865/05, 24.1.2006, Pravni informator
12/06, 30. Isto: ,,Rokovi zastarelosti potrazivanja naknade Stete iz ¢lana 377 ZOO teku
samo prema uciniocu krivi¢nog dela kojim je Steta prouzrokovana, a ne prema drzavi od-
nosno pravnom licu koje za Stetu odgovara umesto njega po odredbama ¢lana 172 ZOO.*
Videti presudu Rev. 1354/06, 6. 9. 2006. 1z arhive suda.
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nog dela, ve¢ i lice koje odgovara za Stetu koja je ucinjena krivic-
nim delom, iako samo nije u¢inilac tog dela.*??

Postoje razlozi koji su rukovodili US da prihvati taj drugi stav
pravne teorije i sudske prakse, ali oni se na prvom mestu odnose na je-
zi¢ko 1 istorijsko tumacenje odredbe ¢lana 377, stav 1 ZOO. Naime, jos
u vreme vazenja Zakona o zastarelosti potrazivanja (ZoZP), ¢ija odredba
nije sadrzavala sintagmu ,,prema odgovornom licu“,** postavilo se pitanje
da li privilegovani rok zastarelosti teCe i prema samom S$tetniku 1 prema
licu koje odgovara za isti dogadaj po nekom drugom osnovu. Na Prosire-
noj opstoj sednici Vrhovnog suda Jugoslavije, koja je odrzana 19. oktobra
1970. godine, usvojeno je Nacelno misljenje da rok iz ¢lana 20, stav 1
70ZP ne teCe samo prema Stetniku kao uciniocu krivicnog dela, nego i
prema svakom licu koje odgovara za Stetu koju je takav Stetnik prouzro-
kovao. Prihvatajuéi takav stav, zakonodavac je, donose¢i ZOO, u ¢lanu
377, stav 1 dopunio raniju odredbu ZoZP upravo re¢ima da ,,pravo na na-
knadu Stete zastareva prema odgovornom licu“.?* Pritom, kao odgovorno
lice mogu da se kvalifikuju: sam $tetnik, u ¢ijem se aktu stiu elementi
krivicnog dela; neko drugo lice koje za Stetnika koji je ucinio krivicno
delo odgovara po pravilima o odgovornosti za drugoga; ili imalac opasne
stvari, odnosno lice koje obavlja opasnu delatnost, ako se upotreba opa-
sne stvari ili vrSenje opasne delatnosti mogu kvalifikovati kao krivicno
delo (Karaniki¢ Miri¢ 2011, 192). Dakle, i Cisto jezicko tumacenje spor-
ne odredbe, u kojoj se ne pominje ni Stetnik ni ucinilac kriviénog dela
ve¢ samo odgovorno lice, nikako ne dopusta da se njeno znacenje suzava
samo na Stetnika i u tom smislu se suprotna praksa redovnih sudova, pa
1 VSS, moze smatrati nedoslednom, a odluka US utemeljenom i oprav-
danom.?®

23 Videti resenje Vrhovnog suda Srbije Rev. 1335/05 i Sgzz 58/05, 30. 11. 2005,
Bilten sudske prakse Vrhovnog suda Srbije 4/05, 89-91. Okruzni sud u NiSu takode sledi
taj novi stav: ,,Kada je Stetu prouzrokovao tuzenikov osiguranik krivicnim delom, rok za-
starelosti tuzbenog zahteva za naknadu $tete je onaj koji je propisan za zastarelost krivi¢énog
gonjenja za krivi¢no delo i on vazi kako za vozaca vozila, tako i za osiguravajucu organiza-
ciju.” Videti presudu Okruznog suda u Nisu Gz. 4021/07, 8. 11. 2007, Bilten sudske prakse
Okruznog suda u Nisu 27/08, 32.

24 Kad je §teta prouzrokovana kriviénim delom, a za kriviéno gonjenje je predvi-
den duzi rok zastarelosti, zahtev za naknadu Stete zastareva kad istekne vreme odredeno
za zastarelost krivi€nog gonjenja.“ Videti Zakon o zastarelosti potrazivanja, Sluzbeni list
FNRJ 40/1953 i 57/1954, ¢l. 20, st. 1.

23 Isto takvo istorijsko tumadenje sporne odredbe Zakona o obligacionim odnosi-
ma potvrdio je i prof. dr Slobodan Perovi¢ koji je, zajedno sa prof. dr Marijom Karanikié¢
Miri¢, bio pozvan na konsultativni sastanak Ustavnog suda. Takvi sastanci odrzavaju se
kada postoji potreba da se o pitanjima od znacaja za odlu¢ivanje u konkretnom ustav-
nosudskom predmetu pribavi misljenje i od pravnih eksperata u odredenoj oblasti prava.
Videti Poslovnik o radu Ustavnog suda, Sluzbeni glasnik RS 103/2013, ¢l. 32.

26 Opgirnije o ciljnom tumadeniju i o ostalim razlozima za zauzimanje takvog stava
(razlozi ekonomicnosti, razlozi pravne politike da se stroze postavi odgovornost Stetnika
koji je Stetu prouzrokovao krivicnim delom itd.) videti u Karaniki¢ Miri¢ 2011, 192-196.
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2.3. Postupak pred Vrhovnim kasacionim sudom

Odluka Ustavnog suda Uz-482/2008 od 13. oktobra 2011. godine
dostavljena je VKS 1. decembra 2011. godine, radi ponovnog odlucivanja
o reviziji tuzilaca. Medutim, sasvim neoc¢ekivano, VKS je odlucio da po-
novo odbije kao neosnovanu reviziju tuzilaca. Obrazlozenje se temeljilo
na istim stavovima na kojima je bila zasnovana i ranija odbijajuca revi-
zijska presuda VSS, o kojoj je ve¢ bilo govora u ovom tekstu. Drugim
re¢ima, i VKS je zauzeo stanoviSte da je potrazivanje tuzilaca zastarelo,
budu¢i da su tuzbe podnete sudu nakon proteka vise od pet godina od
dana kada je Steta nastala, da se u tom slucaju rokovi zastarelosti raCunaju
prema opS$tem propisu iz ¢lana 376 ZOO, odnosno da propisani rokovi
zastarelosti potrazivanja iz ¢lana 377 ZOO teku samo prema uciniocu kri-
vi¢nog dela kojim je Steta uzrokovana, a ne i prema drzavi, odnosno prav-
nom licu koje odgovara umesto njega.?’” Pritom se VKS pozvao samo na
pravno shvatanje VSS utvrdeno na sednici Gradanskog odeljenja od 10.
februara 2004. godine,?® navode¢i ,,da se pravno shvatanje o primeni roka
zastarelosti za naknadu $tete uzrokovane krivicnim delom iskljucivo pri-
menjuje u sudskoj praksi Vrhovnog kasacionog suda, od strane svih veca
i da navedeno pravno shvatanje nije izmenjeno na sednici Gradanskog
odeljenja Vrhovnog kasacionog suda... da su naknada Stete i zastarelost
instituti materijalnog (obligacionog) prava, pa zato tumacenje znacenja
odredaba ¢l. 376 1 377 u vezi ¢l. 172 ZOO moze dati samo Vrhovni kasa-
cioni sud, a ne Ustavni sud, jer pitanja koja se odnose na zastarelost po-
trazivanja naknade Stete ne spadaju u oblast ljudskih i manjinskih prava i
sloboda“ (sic!)... ,,da je sudska praksa u primeni ovih instituta, pocev od
usvajanja pomenutog pravnog shvatanja revizijskog suda od 10. februara
2004. godine saglasna, dosledna i neprotivure¢na“.?® Nazalost, VKS je
iz svoje optike potpuno izostavio ¢injenicu da praksa vrlo ocigledno nije
bila ,,saglasna, dosledna i neprotivure¢na“, odnosno da je isti VSS izra-
zio potpuno suprotno stanoviste u nekim drugim odlukama,*® a ocenio
je da dve presude VSS koje su ponudili sami tuzioci’! ,,nisu od znacaja“
(sic!).3?

27 Vrhovni kasacioni sud, Rev. 17/11, 3. 10. 2012, iz arhive suda.
2 Videti belesku 22.

29 Vrhovni kasacioni sud, Rev 17/11. Ibid.

30" Videti belesku 23.

31 Videti belesku 15.

32 Vrhovni kasacioni sud osvrnuo se u svom obrazlozenju i na tri odluke US (be-

leska 13), pogresno zakljucujuéi da je u njima US zauzeo suprotno stanoviste, ali se na-
zalost nije potrudio da utvrdi da je ¢injeni¢no stanje u ta tri slucaja bilo bitno razlicito u
odnosu na slucaj Zeka, Salja i ostali.
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2.4. Ponovni postupak pred Ustavnim sudom

Tuzioci su podneli novu ustavnu zalbu US, obrazlazu¢i ovoga puta
povredu prava na pravicno sudenje tvrdnjom da je nakon donoSenja Od-
luke US Uz-482/2008 od 13. oktobra 2011. i poniStenja presude VSS
Rev. 2002/07 od 29. avgusta 2007. godine, nadlezni VKS doneo osporenu
presudu u kojoj je, kao i u prethodnoj revizijskoj presudi, odbio reviziju
podnosilaca jer je ocenio da je potrazivanje podnosilaca zastarelo.

Ustavni sud je, postupajuci po drugi put u toj pravnoj stvari, doneo
odluku kojom je usvojio ustavnu zalbu, ponistio presudu VKS Rev. 17/11
od 3. oktobra 2012. godine i nalozio mu da ponovo odluci o reviziji tu-
Zilaca, u skladu sa ocenama US iznetim u toj odluci.>* U obrazlozenju je
US posao od toga da se VKS ocigledno oglusio o imperativne odredbe
¢lana 171 Ustava, kojim je utvrdeno da je svako duzan da postuje i izvr-
Sava odluku Ustavnog suda, te da Ustavni sud moze odrediti nacin izvr-
senja svoje odluke, kao i o zakonske odredbe kojima je, izmedu ostalog,
propisana obaveza drzavnih i druglh organa da, u okviru svojih prava i
duznosti, izvr$avaju odluke i reSenja Ustavnog suda,34 te da su odluke US
konacne, izvr$ne i opSteobavezujuce.* Stoga je US nasao da nije potreb-
no da posebno i ponovo obrazlaze svoje pravno stanoviste koje se odno-
si na rok zastarelosti za naknadu §tete prouzrokovane krivicnim delom i
koje je detaljno obrazlozeno u prethodnoj odluci u toj pravnoj stvari. Me-
dutim, imajuci u vidu onaj deo obrazloZenja osporene revizijske presude
koji se odnosi na nadleznost US da odlucuje o jednom obligacionom pra-
vu, US je ocenio da treba jo$ jednom posebno da ukaZe na svoj generalni
stav da u postupku po ustavnoj Zalbi nije nadlezan da kao instancioni sud
prelspltuje zakljucke 1 ocene redovnih sudova u pogledu utvrdenog c1nJe—
mcnog stanja i primene procesnog i/ili materijalnog prava, osim kada je
primena procesnog i/ili materijalnog prava od redovnih sudova ocigledno
proizvoljna, arbitrerna i na Stetu podnosioca ustavne zalbe. Tada Ustavni
sud, pruzajuc¢i podnosiocu ustavne Zalbe neposrednu ustavnosudsku zasti-
tu, utvrduje povredu Ustavom garantovanog prava na pravicno sudenje.*¢
Pritom, US se posebno osvrnuo na navode iz osporene revizijske presude
o tome da ,,su naknada Stete i zastarelost instituti materijalnog (obligaci-
onog) prava, pa zato tumacenje znacenja odredbi iz ¢l. 376. 1 377. u vezi
¢l. 172. ZOO moze dati samo Vrhovni kasacioni sud, a ne Ustavni sud,
jer pitanja koja se odnose na zastarelost potrazivanja naknade Stete ne
spadaju u oblast ljudskih i manjinskih prava i sloboda®“. Sasvim suprotno

3 Odluka Uz-224/2013, 6.6.2013, http://www.ustavni.sud.rs/page/predmet/sr-Cyri-
CS/9000/?NOLAYOUT=1, poslednji pristup 3. maja 2020. Odluka je objavljena i u Sluz-
benom glasniku RS 55/2013.

34 Zakon o Ustavnom sudu, &l. 104, st. 1.
35 Zakon o Ustavnom sudu, ¢&l. 7.
36 Odluka Ustavnog suda, Uz-224/2013. Ibid.
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tim navodima VKS, u konkretnom slu¢aju je upravo ocigledno da je VKS
proizvoljnim tumacéenjem pomenutih instituta i odredaba ZOO ponovo
povredio Ustavom garantovano pravo na pravicno sudenje podnosilaca
ustavne zalbe, a to nesporno jeste ,,oblast ljudskih i manjinskih prava i
sloboda“ za ¢iju zastitu je nadlezan Ustavni sud.’” Dakle, ne zato $to je
US neki ,,sud van sistema* ve¢ zbog toga Sto ima Ustavom ustanovlje-
ne funkcije ¢uvara Ustava i jemca ljudskih sloboda i prava ustanovljeno
je da je US dobio nadleznost da kontroliSe ustavnost svih akata i radnji
svih nosilaca drzavne vlasti. To znaci da opsti, ali isto tako i pojedinacni
akti 1 radnje nijednog drzavnog organa — organa zakonodavne, izvrSne
ili sudske vlasti — od te ustavnosudske kontrole nisu izuzeti. Zbog toga
se u literaturi navodi da takve ,,pingpong odluke® ozbiljno mogu otvoriti
pitanje delotvornosti zastite ljudskih prava u Srbiji, budu¢i da ako oba
suda istrajavaju na svojim stavovima, postupci mogu trajati unedogled
(Nenadi¢ 2013, 103). Drugim recima, vazan kontrolni mehanizam koji u
postupku po ustavnim zalbama sprovodi US moze biti delotvoran samo
ako redovni sudovi dosledno postuju odluke US i prihvataju stavove koji
se odnose na zastitu ustavom garantovanih ljudskih prava i sloboda.

Kada je re¢ o delu obrazlozenja osporene revizijske presude u kome
se VKS poziva na odredbe Zakona o uredenju sudova i obavezu sudskih
veca Gradanskog odeljenja VKS da se pridrzavaju stavova usvojenih na
sednici odeljenja, US je joS jednom naglasio da imperativna odredba ¢la-
na 171, stav 1 Ustava obavezuje sudove da izvrSavaju odluke US, a da
izvrSavanje odluke US podrazumeva donoSenje nove odluke ukoliko je
to naloZeno, kao i obavezno postupanje i odlu¢ivanje sudova u skladu
sa ocenama i stavovima iznetim u odluci US. To obesmisljava poziva-
nje VKS na zakonom predvidenu obaveznost postupanja po sopstvenim
pravnim stavovima, posebno u situaciji kada je US utvrdio da se takvim
pravnim stavom povreduje Ustavom garantovano pravo na pravi¢no su-
denje podnosilaca ustavne zalbe.

Najzad, iako to nije ¢inio Cesto kada je utvrdivao povredu prava na
pravi¢no sudenje, u tom slucaju US je, zbog ponovljene povrede prava na
pravi¢no sudenje, svakom od podnosilaca ustavne zalbe dosudio naknadu
nematerijalne Stete u iznosu od po 1.000 evra, u dinarskoj protivvrednosti.

37 Ustavni sud se pozvao i na dobro ustanovljenu praksu Evropskog suda za ljud-
ska prava u pogledu tumacenja prava na pravi¢no sudenje u kontekstu primene materi-
jalnog prava: ,,Sud neée postavljati pitanje tumacenja domaceg prava od strane domacih
sudova, osim u sluéaju o¢igledne proizvoljnosti (vidi, mutatis mutandis, Adamsons protiv
Letonije, broj 3669/03, stav 118., 24. 6. 2008. godine), drugim re¢ima, kada uoci da je
primena prava od strane domacih sudova u odredenom slucaju bila ocigledno pogresna
ili takva da su izvedeni proizvoljni zakljucei 1/ili uskra¢ivanja pravde (vidi, mutatis mu-
tandis, Farbers i Harlanova protiv Litvanije (odluka), broj 57313/00, 6. 9. 2001. godine,
i, mada u kontekstu ¢lana 1. Protokola broj 1, Beyeler protiv Italije [VV], broj 33202/96,
stav 108., ECHR 2000-I). Ibid. Videti Andelkovi¢ protiv Srbije, 1401/2008, 19. 3. 2013,
§ 24.
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3. ZAKLJUCNE NAPOMENE

Usvajanjem Ustava Srbije od 2006. godine zajemcena je ustav-
nopravna zastita povredenih ili uskrac¢enih ljudskih i manjinskih prava i
sloboda kroz novi institut ustavne Zalbe. Nakon §to je US poc¢eo da donosi
meritorne odluke u postupcima po ustavnim Zalbama, a narocito od kada
je poceo da usvaja ustavne zalbe, da utvrduje da je povredeno ili uskra-
¢eno neko od ustavom zajemcenih ljudskih prava i sloboda i da poniStava
presude redovnih sudova, pa i VSS (odnosno VKS), odnos izmedu US i
VSS (odnosno VKS) postao je narocito tenzi¢an. lako je i Venecijanska
komisija nedvosmisleno saopstila svoj stav da ako Ustavni sud ima kom-
petencije da ispituje sudske odluke — §to je veoma pozitivno iz perspekti-
ve ljudskih prava — on mora imati ovlas¢enja i da ih sankcioniSe ako nade
da su neustavne, te da bi u slucaju da osporena presuda ne bi mogla biti
ponistena to oslabilo ovlas¢enja Ustavnog suda i ozbiljno ugrozilo nje-
gov ugled, otpor redovnih sudova nije prestao ni do danas. Upravo stoga,
nema boljeg nacina da se dobro ilustruje razlika izmedu sudske nadlez-
nosti redovnih sudova i postupanja US po ustavnim zalbama nego da se
to pokaze na primerima dobre prakse. Ovde prikazana odluka ima upravo
takvu funkciju, budu¢i da je US intervenisao zbog postojanja potpuno
nedosledne i konfuzne prakse vrhovnih sudova u tumacenju odgovarajuce
odredbe ZOO 1 spornog pitanja primene privilegovanog roka zastarelosti
ne samo u odnosu na $tetnika nego i u odnosu na svako drugo lice koje
moze biti po nekom osnovu odgovorno za Stetu, usput se i u meritumu
izjaSnjavajuci za stav koji je ocenio kao pravo znaCenje sporne odredbe
Z0O0 (¢lan 377/2).
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Abbas, S. Ali, Alex Pienkowski, Kenneth Rogoff, eds. 2020.
Sovereign Debt: A Guide for Economists and Practitioners. Oxford:
Oxford University Press, 436.

Zbornik radova ¢iji prikaz sledi posvecéen je jednom od najslozenijih
fenomena kojim se bavi ekonomska nauka i jednim od najrelevantnijih
pitanja ekonomske politike bilo koje zemlje — pitanju drzavnog (suvere-
nog) duga. No, toj temi dosad je bio posvecen veliki broj radova, clanaka
i knjiga, koji su ponudili manje ili viSe uverljive odgovore na pitanja u
vezi sa tim fenomenom — koji su to motivi zaduZivanja i pokretaci aku-
mulacije drzavnog duga, kako oceniti njegovu odrzivost, kako upravljati
drzavnim dugom, kako i zbog Cega drzave bankrotiraju i tako dalje. Stoga
se postavlja pitanje: Sta je doprinos ovog zbornika? U jednoj recenici — to
Sto je, na jednom mestu, na ograni¢enom prostoru, jeziku razumljivom i
onima koji nisu ekonomski ili pravni specijalisti za ovu oblast, bez ob-
zira na to da li su istrazivaci ili prakticari, ovaj zbornik ponudio pregled
najznacajniji raspolozivih odgovora na najbitnija pitanja drzavnog duga.

Devet znalacki odabranih tema obradeno je u devet razborito pore-
danih poglavlja.! Prvo je, sasvim ocekivano, posveéeno istoriji drzavnog
duga. Prati se viSevekovna tendencija porasta drzavnog duga uporedo sa
porastom ekonomskih funkcija drzave. Dok je nekad njena osnovna funk-
cija bila vodenje ratova, uglavnom za slavu i bogatstvo vladara, drzava
vremenom pocinje da pruza sve viSe 1 viSe javnih dobara, sve je vise
ulaganja u infrastrukturu, pa je sve ve¢a verovatnoca nastanka fiskalnog
deficita, koji se finansira zaduzivanjem. Zanimljiva je analiza mehaniza-
ma umanjenja, odnosno gomilanja drzavnog duga, merenog stepenom za-
duzenosti zemlje (iznos duga u odnosu na nivo bruto domaceg proizvoda

Redovni profesor Pravnog fakulteta Univerziteta u Beogradu, begovic@ius.
bg.ac.rs.

' Svako poglavlje je delo najmanje tri koautora. Ukupno je 34 autora ugestvovalo

u pisanju poglavlja. Budu¢i da bi pominjanje imena svakog od njih uzelo izuzetno mnogo
prostora, nijedno ime autora, ma koliko bilo proslavljeno u ekonomskoj nauci, ne pojav-
ljuje se u ovom prikazu.
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— BDP). U XIX veku se zaduZenost drzava (na primeru tri zemlje, SAD,
Velike Britanije i Francuske) umanjivala velikim primarnim suficitom
(posledica fiskalne konsolidacije), pri ¢emu je negativna razlika izmedu
stopa privrednog rasta i realnih kamatnih stopa usporavala to umanjenje,
budu¢i da je znatan deo primarnog suficita odlazio na placanje kama-
te. Nasuprot tome, dve velike epizode umanjenja drzavnog duga (posle
oba svetska rata) pokazuju da se ono zasnivalo na podjednakom (posle
I svetskog rata) ili neSto manjem (posle II svetskog rata) doprinosu pri-
marnog fiskalnog suficita u odnosu na doprinos pozitivne razlike izmedu
stopa privrednog rasta i realnih kamatnih stopa. Vredna informacija za
one koji danas tvrde da se zaduzenost zemlje moze umanjiti bez fiskalne
konsolidacije (uz opstajanje primarnog fiskalnog deficita), samo stopama
privrednog rasta ve¢im od realnih kamatnih stopa.

Zanimljivo je i poredenje dve epizode gomilanja drzavnog duga u
poslednjih stotinak godina: Velike depresije (1928-1933) i Velike recesi-
je (2007-2013). Dok se u prvom slucaju zaduzenost povecala iskljucivo
usled negativne razlike izmedu stopa privrednog rasta i realnih kamatnih
stopa, uz primarni suficit koji je usporavao rast duga u odnosu na BDP, u
slucaju nedavne svetske recesije, primarni fiskalni deficit je 2,6 puta vise
doprineo gomilanju drzavnog duga nego negativne razlike izmedu stopa
privrednog rasta i realnih kamatnih stopa. Potonji mehanizam gomilanja
drzavnog duga svedoci o brzini reakcije makroekonomske politike na fi-
nansijski krah iz 2008. godine: urgentno zapocinjanje deficitarnog finan-
siranja budzeta, kako bi se upravljalo agregatnom traznjom, i obaranje
kamatnih stopa, kako bi se pospesile investicije. Lekcije iz doba Velike
depresije su, o¢igledno, dobro naucene.

Drugo poglavlje donosi detaljno razmatranje pitanja Sta sve Cini
drzavni dug i kakva je njegova struktura. lako su, pod okriljem Meduna-
rodnog monetarnog fonda (MMF), uspostavljene medunarodne konvenci-
je o tome koje to sve obaveze drzave ulaze u njen dug, pokazalo se da,
zavisno od analiticke odluke kako se obracunava drzavni dug, on moze
znatno da varira. Primera radi, drzavni dug SAD (analiticki) varira izme-
du 20 i 75 triliona americkih dolara. Autori tu celu raspravu s pravom
smestaju u okvir bilansa stanja drzave sa, naravno, dve strane — aktivom
1 pasivom — to jest svim njenim potrazivanjima i obavezama. Autori na-
vode da u obaveze drzave (pasivu) spadaju i one obaveze koje, striktno
posmatrano, ne ¢ine drzavni dug, poput jos neisplacenih penzija, obaveza
koje tek mogu da nastanu, drzavnih garancija koje mogu biti aktivirane
ili obaveza u pogledu garantovanih depozita u bankama, pa sve do zani-
mljivog pitanja da li koli¢ina novca u opticaju predstavlja drzavni dug.

Striktno posmatrano, svaka novéanica predstavlja ispravu o dugu koju u ime

drzave izdaje centralna banka, pa se, kao deo nasleda zlatnog standarda, novéana masa
moze smatrati obavezom drzave. Puni smisao takvog poimanja novca, navode autori, do-
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Bilans stanja drzave ne bi bio potpun bez njene aktive — imovine koju
drzava poseduje (ukljucujuéi potrazivanja), koja omogucava da se izvrsa-
vaju obaveze i tek se sa tim delom bilansa stanja stice informacija o neto
obavezama drzave. To konceptualno razmatranje prati i obilje informacija
o strukturi drzavnog duga po zemljama, odnosno po grupama zemalja:
bogatih, siromasnih i onima izmedu. A struktura se iskazuje u odnosu
na finansijske instrumente (obveznice ili krediti), ro¢nost dospeca (du-
goro¢ni ili kratkoroc¢ni), izvore sredstava (domadi ili strani dug) i valute
obaveze (nacionalnu ili stranu). Pravilo je, Sto se strukture duga tice, da
nema pravila — gotovo da se moze zakljuciti da su razlike izmedu zemalja
u tom pogledu stohasticke prirode.

Zasto drzave pozajmljuju finansijska sredstva, zasto sebe optere-
¢uju dugom — kratko je pitanje sa dugackim i slozenim odgovorom. Tau-
tologija zbog finansiranja fiskalnog deficita tu mnogo ne pomaze. To se
jasno vidi iz tre¢eg poglavlja knjige, u kojem se motivi drzava, preciznije
motivi onih koji vode drzave, da se zaduzuju dele na dve velike grupe:
na dobre i loSe. U prve spada izravnavanje poreskog optereéenja obve-
znika u uslovima u kojima se menjaju nivoi javnih rashoda. Razmatra-
nje je potpuno u skladu sa koncepcijom rikardijanske jednakosti i njenim
nalazom da ¢e se danasnji fiskalni deficit neminovno finansirati budu-
¢im suficitom. Autori smatraju da u dobre motive spada i kejnsijansko
upravljanje agregatnom traznjom, buduci da budzetski deficit i uveéanje
javne potro$nje predstavljaju fiskalni podstrek i osnovnu kontracikli¢énu
meru ekonomske politike u uslovima recesije. No, autori ukazuju na one
politicke ¢inioce koji, usled nepopularnosti smanjivanja javne potrosnje
i uvecanja poreza, otezavaju formiranje fiskalnog suficita posle recesi-
je, Sto izaziva gomilanje drzavnog duga posle epizoda kontracikli¢nih
fiskalnih politika. U dobre motive zaduzivanja spadaju i dugoro¢ne in-
vesticije u fizicku infrastrukturu, i ne samo fizi¢ku, i u ljudski kapital,
§to omogucava odrzivo uvecanje stope privrednog rasta zaduzene zemlje.
Konacno, pojava drzavnih duznic¢kih hartija od vrednosti, kao finan-
sijskih instrumenata niskog kreditnog rizika, vazna je za razvoj trzista
kapitala u zemljama u kojima ono nije duboko, pa time i razvoja celoku-
pnog finansijskog sektora u njima.

Nasuprot dobrim motivima za zaduzivanje drzava, postoje, sasvim
ocekivano, i losi. To su, navode autori, oni koji dovode do prekomernog
zaduZzivanja i do krize drzavnog duga kao moguce posledice. Prvi od njih
povezan je sa politickim budzetskim ciklusom, empirijski potvrdenom
regularnos¢u da vlast, neposredno pre izbora, zele¢i da bude reizabra-
na, umanjuje poreze i uvecava javnu potro$nju, i to tekucu potrosnju, ne

bija se tek uvodenjem u analizu koncepcije (odavno napustenog) zlatnog standarda, u

kome je postojala adekvatna zlatna podloga, kao imovina drzave na strani aktive njenog
bilansa stanja.
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investicije. Da bi takva politika dala izborne rezultate, biracko telo treba
da pati od tzv. fiskalne iluzije, zablude da fiskalni deficit moze dovoljno
dugo da traje. Ta empirijski potvrdena iluzija pojacava se kejnsijanskim
pristupom upravljanju agregatnom traznjom, u kome se veliki fiskalni de-
ficiti koji se (opravdano) stvaraju tokom recesije ne kompenzuju fiskal-
nim suficitima posle nje, odnosno uvec¢anim porezima, ve¢ se refinansi-
raju, te se obaveza vracanja duga pomera u buducnost. Time se dolazi do
drugog loseg motiva zaduzivanja, koji autori vide u medugeneracijskoj
preraspodeli, tako Sto prekomernu potrosnju sadasnje generacije, vecu od
njenog budzetskog ogranicenja, to jest od raspolozivog dohotka, snose
buduc¢e. Dok pojedinci koji zele da uvecaju potrosnju svog potomstva,
to jest koji Zele (usmerenu) medugeneracijsku preraspodelu u suprotnom
smeru, to lako mogu da ostvare privatnim sredstvima, nasledno pravo se
bavi upravo tim mehanizmima, preraspodela u korist sadasnje generacije
na racun buducih ostvaruje se drzavnim dugom — mi danas tro§imo vise
nego §to imamo, a vi to sutra placate. Kada se tome pridoda politicka
ekonomija donosenja fiskalnih odluka, u kojoj su obi¢no veoma jake i
dobro organizovane one interesne grupe koje narocito dobijaju odredenim
programima javne potrosnje, izvesno je da raste sklonost drzava ka fiskal-
nim deficitima, pa time i gomilanju duga.

No, napominju autori, visoki drzavni dug, nezavisno od nacina na
koji je nastao, ima nepozeljno dejstvo na privredni rast. ReC je o tome
da takav dug umanjuje prostor za kontraciklicnu ekonomsku politiku u
periodu recesije, istiskuje privatne investicije budu¢i da treba servisirati
nastale obaveze prema poveriocima, i stvara oCekivanja o sve ve¢em bu-
ducem oporezivanju prinosa, Sto obeshrabruje investitore da preduzimaju
poslovne poduhvate. Umesto da se Stednja domacinstva sliva u investici-
je, ona nepovratno odlazi u servisiranje duznic¢kih obaveza.?

Cetvrto poglavlje knjige posveéeno je koncepciji odrzivosti duga
i poc¢inje jednostavnim pitanjem: zbog ¢ega Japan ,,prkosi sili Zemljine
teze™ sa drzavnim dugom koji iznosi oko 200 odsto BDP, dok je Ukra-
jina bankrotirala zbog drzavnog duga od 30 odsto 1998. godine? Tesko
da moze da se nade bolji primer da se opiSe da za razmatranje drzavnog
duga nije vazno samo koliki je dug nego, narocito, da li je odrziv. Autori
koriste standardnu MMF-ovu definiciju odrzivosti, prema kojoj je drzav-
ni dug odrziv ukoliko je velika verovatnoc¢a da ¢e drzava biti solventna,
to jest da ¢e moci da ispuni sve svoje sadasnje i buduce obaveze bez
pribegavanja neostvarljivim ili nepozeljnim ekonomskim politikama. Da-
kle, koncepcija odrzivosti neminovno je okrenuta buduénosti. A budué-
nost je neizvesna, tako da je ocena odrzivosti zasnovana na predvidanju

3 To su osnovni nalazi do kojih su dogli Rajnhart i Rogof (Reinhart, Roggoff
2010). Iako je u vreme kada se pojavio ovaj ¢lanak bio predmet kontroverze, istrazivanja
tokom protekle decenije potvrdila su, smatraju autori, osnovne nalaze iznesene u ovom

radu.
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buduénosti, a ne na ¢vrstim Cinjenicama o sadasnjosti. Zanimljivo je da
autori pokrecu pitanje zbog se cega pojedine drzave odlucuju da progla-
se bankrot iako je njihov dug odrziv.* Oc¢igledan razlog za bankrot je to
S$to na taj naCin uvecavaju svoju neto aktivu — aktiva ostaje ista, dok se
pasiva, na¢elno posmatrano, umanjuje.® Ipak, postoje snazni razlozi zbog
kojih drzave to ne Cine, odnosno zbog cega su drzavni bankroti sve redi:
iskljucivanje sa trzista kapitala, §to znaci da viSe ne postoji mogucnost
fiskalnog deficita, uz pogorSanje reputacije na tom trzistu Sto ¢e, u per-
spektivi, kada se prevazide iskljucenje, znaciti viSe kamatne stope koje
¢e zahtevati poverioci. Nadalje, poveriocima, narocito velikim, stoje na
raspolaganju odredena, nimalo prijatna, pravna sredstva protiv onih koji
ne ispunjavanju svoje duznicke obaveze. Na sve to se povecava pritisak
tzv. leSinarskih fondova, koji na sekundarnim trzi§tima obveznica po ba-
gatelnoj ceni kupuju obveznice drzave koja je proglasila bankrot, pa onda
stvaraju snazan pritisak da te obveznice naplate po njihovoj nominalnoj
vrednosti, §to je bolno iskusila Argentina posle bankrota 2001. godine.
Konacno, drzavni bankrot, navode autori, izaziva duboki poremecaj do-
maceg finansijskog sistema. Zaista uverljivi razlozi za drzavu da izbegne
bankrot.6

Sa odrzivoséu drzavnog duga neposredno je povezano upravljanje
tim dugom, obradeno u petom poglavlju zbornika, koje je ipak vise name-
njeno praktiCarima nego akademskim istraziva¢ima fenomena drzavnog
duga. Obraduju se pitanja ciljeva upravljanja drzavnim dugom, osnov-
nih rizika kojima treba upravljati, razlicitog nacina upravljanja domac¢im
1 stranim dugom, razvoja domaceg trzista drzavnih obveznica i, konac¢no,
nesto Sto nije samo prakti¢no pitanje — pitanje institucionalnog okvira u
kojem se upravlja dugom. Citalac bez pretenzija da bude prakti¢ar u obla-
sti upravljanja drzavnim dugom ipak Zurno prelazi na sledeée poglavlje.

To, Sesto poglavlje posveéeno je pitanju nafina umanjenja dr-
zavnog duga (uvek merenog kao iznos drzavnog duga u odnosu na nivo
BDP-a) koji ne podrazumevaju proglasavanje bankrota. Postoje tri osnov-
na nacina takvog umanjenja, navode autori. Prvi je fiskalna konsolidacija,
skup aktivnosti kojima se eliminise fiskalni deficit i stvara suficit kojim
se finansira umanjenje duga. Autori pokrecu relevantna pitanja fiskalne

Time slede u ekonomskoj nauci Siroko prihvaceni pristup (Eaton, Gersovitz
1981) da se svaka drzava (Ciji je drzavni dug odrziv), odnosno njena vlada, nalazi pred
strateSkom odlukom da 1i da bankrotira ili ne.

5 Za razliku od privrednih drustava, za bilans stanja drzava ne vazi bezuslovna

jednakost aktive i pasive bilansa stanja.

® Takvu sveobuhvatnu analizu treba uporediti sa neargumentovanim i neuver-
ljivim, navodno politekonomskim objasnjenjem da je umanjenje frekvencija drzavnih
bankrota u savremenom svetu posledica koalicije izmedu bogatih druStvenih slojeva u
zemljama poveriocima i bogatih slojeva u zemljama duZnicima, koje se nedavno pojavilo
u socioloskoj literaturi (Ross 2019).
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konsolidacije, pocev od njenog iznosa, preko brzine i trajanja, da bi se na
kraju paznja posvetila metodima te konsolidacije: da li se fiskalna kon-
solidacije izvodi smanjenjem rashoda ili povecanjem prihoda? Zacudo,
autori su ocenu dejstva metoda fiskalne konsolidacije na stopu privrednog
rasta ostavili otvorenom, iako se nedavno pojavilo sveobuhvatno istra-
zivanje kojim se nedvosmisleno pokazuje superiornost konsolidacije za-
snovane na smanjenju rashoda.” Drugi na¢in umanjenja drzavnog duga je
ubrzani rast BDP-a, budu¢i da se zaduzenost zemlje obara rastom imeni-
oca u razlomku kojim se ona meri, a i uvecava se poreska osnovica, $to
uzrokuje rast poreskih prohoda i umanjenje fiskalnog deficita. Da bi prvi
mehanizam mogao da da rezultat, stopa privrednog rasta treba da bude
viSa od realne kamatne stope, buduc¢i da onda imenilac (BDP) raste brze
od brojioca (apsolutnog iznosa duga). Autori razmatraju nekoliko stra-
tegija ubrzanja privrednog rasta, ali ne pokrecu, a jo§ manje odgovaraju
na pitanje kako obezbediti rast u uslovima visoke zaduZenosti, iako je u
zborniku ve¢ napomenuto da visoki drzavni dug usporava privredni rast.
Konacno, drzavni dug moze da se umanji ekspanzivhom monetarnom
politikom i inflacijom kao njenom posledicom. Veoma cesto inflacija i
nastaje kao nacin da se finansira fiskalni deficit, u uslovima u kojima za-
duzivanje nije moguce. Dakle, inflacija umanjuje porast drzavnog duga.
A ukoliko je drzavni dug u domacoj valuti, inflacija obezbeduje njego-
VO umanjenje, preciznije, umanjenje njegove realne vrednosti. No, autori
napominju da inflacija generiSe svoje troskove i da cena takvog nacina
umanjenja duga moze da bude prohibitivno visoka.

Kada nista drugo ne pomaze, drzava proglasava bankrot. Upravo
je tome — drzavnom bankrotu — posveceno sedmo poglavlje knjige. Posle
prilicno mukotrpnog definisanja tog pojma, uz sve tehnicke detalje i ra-
zjasnjenje odgovarajuée pravne i ekonomske terminologije, autori prelaze
na razmatranje mogucénosti selektivnog proglasavanja bankrota (na pri-
mer, samo prema privatnim poveriocima ili samo prema domac¢im pove-
riocima), a zatim se zalazi u pitanje da li je re¢ o ¢vrstom (jednostranom)
bankrotnu ili mekom (dogovorenom). Pominje se i situacija poricanja
duznickih obaveza u slucaju Lenjinove Rusije i Maove Kine, zacudo bez
pominjanja Hitlerove Nemacke, kao osnove drzavnog bankrota, da bi se
na kraju razmotrila distinkcija izmedu restrukturiranja i reprogramiranja
duga kao kvantitativna razlika izmedu veceg ili manjeg gubitka neto sa-
dasnje vrednosti potrazivanja prilikom bankrota — fenomen poznat kao

7 Alesina, Favero i Pavaci (Alesina, Favero, Giavazzi 2019), vrednujuéi 170 slu-
cajeva fiskalnih konsolidacija u zemljama OECD-a, izneli su empirijske dokaze da je fi-
skalna konsolidacija zasnovana na umanjenju rashoda superiorna u odnosu na onu zasno-
vanu na uveéanju prihoda u pogledu dejstva na privredi rasta i ponudili uverljivo teorijsko
obrazlozenje te regularnosti. Tu knjigu je detaljno prikazao Begovi¢ (2019). Nazalost, u
spisku literature koji prati ovo poglavlje zbornika koji se prikazuje navedena knjiga se ne
pominje.
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,SiSanje* poverilaca. To prate ne ba$ sadrzajna analiza razloga drzavnog
bankrota i razmatranje podsticaja drzavama da ne bankrotiraju, uglavnom
ponavljanje onog Sto je ve¢ napisano u ¢etvrtom poglavlju zbornika.

Svaki drzavni bankrot prati razreSenje odnosa duznika i poverilaca,
bez obzira na to koliko dugo traje proces njegovog pronalazenja. Tom ra-
zreSenju, pre svega procesu kojim se do njega dolazi, posveceno je osmo
poglavlje, zasnovano na uvidima o saniranju posledica drzavnih bankrota
u poslednjih nekoliko decenija, uz mnostvo studija slucajeva. Veoma po-
ucno gradivo za one koji planiraju da proglase drzavni bankrot — da znaju
Sta ih ceka ili bar kakvu muku mogu da ostave svojim naslednicima na
vlasti.

Poslednje, deveto poglavlje posveceno je, kakav je i red, buduc-
nosti i, savremenim rec¢nikom receno, izazovima koje ona donosi. Oni se
zasnivaju na proceni najvaznijih kretanja i ishoda koji se na planu drzav-
nog duga mogu ocekivati, i na strani duznika, drzava kojima je potreban
kapital, i na strani poverioca. Izneti su i predlozi mera koje bi mogle da
ublaze rizike na finansijskim trziStima dostupnih vladama, odnosno da
umanje verovatnocu drzavnih bankrota, kao i predlog nacina za reSavanje
kriza drzavnog druga, poput grcke krize, one koja je pocetkom druge de-
cenije ovog veka iz temelja uzdrmala evropsku monetarnu uniju. Razma-
Zen sveobuhvatnom, detaljnom i produbljenom analizom na prethodnim
stranicama zbornika, Citalac je ipak, viSe oCekivao od njegovog zavrsnog
poglavlja.

Ovaj zbornik je prava muzika za usi ozbiljnih ¢italaca — onih koji
ponesto poznaju pitanja drzavnog duga i koju Zele da o njemu saznaju
nesto viSe, da bolje razumeju taj fenomen, uzroke njegovog nastanka i
posledice koje on stvara. A knjiga je izaSla u pravo vreme — vreme u ko-
jem se drzavnim dugovima sve viSe bave horde povrsnih ljudi, Sarlatana
bez ikakvih solidnih znanja iz ove oblasti, doduse i iz bilo koje druge, sa
jednozna¢nim, pojednostavljenim i uglavnom optuzuju¢im odgovorima
na sva pitanja. Sve se, naravno, svodi na teoriju zavere bogatih (drzava,
pojedinaca, banaka...) da se upropaste siromasni.

Cinjenica da je autor prikaza ovu knjigu ¢itao u vreme vrhunca
(prvog talasa) pandemije COVID-19 otvara mogucnost za jednu parale-
lu. Tokom ove pandemije svako ko ima prikljucak na internet je, protiv
svoje volje, dobio hiljade poruka od svih moguc¢ih teoretiCara zavere, uk-
ljuujuéi i pojedine predsednike drzava, o poreklu korona virusa, ciljevi-
ma njegove proizvodnje i diseminacije, ali i o tome da ta zarazna bolest
uopste ne postoji, nego je sve to inscenirano (poput sletanja na Mesec,
pretpostavljam), a ta predstava je napravljena kako bi nas sve prisilili
da se vakciniSemo, buduéi da ¢e u toj vakcini biti nanocipovi, koji ¢e
omoguciti onom koji je sve to osmislio da nam kontroliSe misli ili bar
ponasanje. Teorije zavere koje se bave drzavnim dugovima nisu toliko
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zivopisne, ali su podjednako utemeljenje u neznanju, zatucanosti, aprior-
nom osudivanju i nedostatku dobre volje da se spoznaju Cinjenice i shvate
uzro¢no-posledi¢ne veze. Na primer, objasnjenje krize grckog drzavnog
duga, koja je posledica zavere nemackih i francuskih proizvodaca oruz-
ja, nemacko-francuskog bankarskog sektora i grcke vojno-politicke elite,
zbog koje je Grcka zaduzivanjem nabavila oruzje kojoj joj uopste nije
potrebno (zbog toga §to ima malog, miroljubivog i tradicionalno prijatelj-
ski nastrojenog suseda na istoku, pretpostavljam), a sve to placaju grcki
siromasni drustveni slojevi. Pazljivo Citanje ove knjige predstavlja veo-
ma delotvornu vakcinu protiv tih teorija zavere. Nazalost, onima koji se
samostalno odluce da je Citaju vakcina nije potrebna, oni imaju prirodni
imunitet, a mala je verovatnoca da ¢e takva vakcinacija postati obavezna.
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Casey-Maslen, Stuart, Tobias Vestner. 2019. 4 Guide to International
Disarmament Law. New York: Routledge, 252.

A Guide to International Disarmament Law was written by Stuart
Casey-Maslen, professor of International Law at the University of
Pretoria in South Africa, and Tobias Vestner, Head of the Security and
Law Program at the Geneva Centre for Security Policy (GCSP). The book
represents the latest attempt at providing structure and greater clarity to
this specific branch of international law, which has so far lacked the
appropriate attention of the academic community. In this sense, it could
certainly be used as a primer in this field of study and research.

It is noticeable that this work opts right from the start (i.e. its very
title) for an approach of granting the concept of disarmament preference to
other notions. Namely, the authors argue that the notion of disarmament is
wider and that it encapsulates other concepts, such as arms control (taken
to mean “the balancing reduction of armed forces”) and non-proliferation
(which entails the “limitations on the transfer of weapons”). At the same
time, the authors share the opinion that a distinction exists between the
concepts of disarmament and arms control, as the latter is based on the
presumption that ,,weapons will — and indeed should — persist as a feature
of international relations.” This makes the matter a bit confusing, as
disarmament — in its fullest form as “general and complete disarmament”
— entails all-out renunciation and destruction of weapons. Nonetheless,
this ambiguity in no way influences the quality of discussions that ensued.

It is no secret that the authors aimed at providing information on
disarmament treaties through a novel and arguably more refined manner,
compared to earlier works in this field, as most of them, including Jozef
Goldblat’s seminal work Arms Control: The New Guide to Negotiations
and Agreements, provide a chronological explanation and overview of the
development of arms control and disarmament efforts. Given this book’s
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focus on the law of disarmament (and arms control and non-proliferation),
the authors explain in Chapter 2 that the book is structured in accordance
with the main themes (or, as the authors call them, “core elements”) of
disarmament law. These are the following: stockpile destruction, transfer,
production, development, testing, use, victim assistance, information
exchange, and transparency and verification.

Following the introductory section of the book, in which, inter
alia, a brief overview of historical development of disarmament
efforts prior to the 1945 establishment of the United Nations (UN) is
provided, the authors dedicated the first chapter to tackling international
disarmament law in foto. Even though the authors take into account all
sources of law, including unilateral acts of states, nonetheless primary
importance is given to international treaty law, as it is acknowledged
that most rules within this branch of law are found in treaties, either
bilateral or multilateral. In this sense they reiterate the premise found
in the Report of the UN General Assembly’s First Special Session on
Disarmament, in which disarmament is treated as reduction of arms
and armed forces by international agreements. In their survey of other
sources of law (international customary law and general principles of
law) the authors point out that the rules on disarmament are scarce, that
they mostly stem from other principles (rules on armed conflict in case of
customary law), and that only a few can be identified. Apart from legally
binding agreements, the importance of soft law instruments (e.g. the UN
Program of Action on Small Arms and Light Weapons (SALW), and the
Organization for Security and Co-operation in Europe (OSCE) Vienna
Document) is also mentioned.

In Chapter 3 the authors touch upon (albeit very briefly as this is
not the subject matter of the book) the notions of international security,
the security dilemma, deterrence and balance of power, which underpin
the more theoretical foundations and roots of disarmament and arms
control. It is explained that disarmament is an element of both national
and international security, as well as human security.

Chapters 4 through 9 explore in greater detail the abovementioned
core concepts of international disarmament law (found mostly in
international disarmament treaties, but also in politically binding
documents).

Chapter 4 discusses the issue of use and threat of use of weapons.
The authors underscore that prohibitions contained in disarmament
treaties are broader than those established by the law of armed conflict
(i.e. international humanitarian law, IHL), as they outlaw the use of
specific weapons at all times, not only during armed hostilities. This is
precisely why disarmament treaties include an explicit prohibition on
use of weapons, even in cases where a prohibition of their use in armed
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conflict already exists. The authors note that the transformation of the
rule of law of armed conflict into a disarmament treaty was sometimes
extremely difficult and laborious (as was the case with the adoption of the
Chemical Weapons Convention — CWC), or occurred through numerous
phases (an example being the Anti-Personnel Landmines Convention —
APLC). There are, of course, exceptions to the above stated rule: namely,
the Biological Weapons Convention (BWC), the first convention to ban
an entire category of weapons, was adopted without a provision that
would prohibit the use of these types of weapons (even though many
considered that this prohibition was implied). Another exception are non-
proliferation treaties, whose prime objective is to prevent the spread of
nuclear weapons, and which do not regulate their use. As a side note, with
regard to the topic of use of nuclear weapons, the authors point to the fact
that this issue is still unresolved, mostly due to the Advisory Opinion on
the Legality of the Threat or Use of Nuclear Weapons, rendered by the
International Court of Justice (ICJ) in 1996, where it was stated that no
comprehensive and universal prohibition of the use of nuclear weapons
exists, even though their use would be, generally speaking, contrary to
the rules of armed conflict.

The threat of use of weapons, which is seldom mentioned in
disarmament treaties, is a peculiar subject in disarmament law. The
problem of defining the threat of use in disarmament law stems from
the more general failure of international law to reach a consensual
definition of the meaning of threat of use of force. Again, the authors
place special attention to nuclear weapons. Here, they discuss negative
security assurances, which were developed as guarantees that nuclear
weapons states would not use or threaten to use nuclear weapons against
non-nuclear weapon states.

The rest of Chapter 4 is devoted to exploring the main principles and
rules regarding armed conflict (ius in bello), such as the rules on distinction
and proportionality, which have become parts of customary international
law. It is shown how these principles intertwine with disarmament law, as
they are applicable to all situations of armed conflict, due to being part of
customary law. At the same time, the authors indicate limitations of these
principles, as contentions exist regarding their application with regard to
certain weapons. The importance of the law on inter-state conflict (ius
ad bellum) for disarmament law is also discussed, with an argument put
forward that these rules are not weapon-specific and do not, ipso facto,
prohibit any weapon or category of weapons.

The issue of weapons development and testing is considered in
Chapter 5. It is asserted that disarmament treaties generally prohibit
the development of weapons that are outlawed. While the concept of
»development® is not explicitly defined in treaties, it is taken to entail
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all “undertakings by states never in any circumstances to develop the
weapon that is prohibited.” Even though all disarmament treaties prohibit
development, they differ in the extent to which this prohibition spans.
For example, the Convention on Cluster Munitions (CCM) envisages
the prohibition of all forms of development of cluster munitions, both
direct and indirect, while, on the other hand, the CWC allows for the
development of chemicals intended for peaceful purposes. All other
treaties fall somewhere between these two.

Understood properly, development entails a range of activities, for
instance research and testing, which form integral parts of the concept of
development. The authors show that there is a class of treaties that include
generic prohibition of testing of weapons, with some of them outlawing
testing of all types of weapons, such as the Outer Space Treaty and the
Moon Treaty. Others are narrower, in that they are devoted to testing of
nuclear weapons, such as the Partial Nuclear-Test-Ban Treaty (PTBT),
which prohibits the testing of nuclear weapons in the atmosphere, under-
water and in outer space, and the Comprehensive Nuclear-Test-Ban Treaty
(CTBT, not yet in force), which introduces a comprehensive prohibition
of nuclear weapon testing. The authors point out that the Treaty on
the Prohibition of Nuclear Weapons (TPNW) introduces a novelty in
disarmament law, as it concurrently bans both the development and
testing of nuclear weapons. However, this instrument has not yet entered
into force.

Chapter 6 is about transfer. It is a common place for disarmament
treaties to contain provisions on the prohibition of transfer of weapons
that are within the purview of the respective treaty. Treaties on weapons
of mass destruction (WMD) envisage complete prohibitions of transfer
of the weapons that they outlaw, with slight exceptions to the general
rule (the BWC and the CWC allow transfer of biological agents and
toxins and toxic chemicals and their precursors, respectively, provided
that they are used for peaceful purposes, and in appropriate quantities
and types; furthermore, the CWC permits the transfer of chemical agents
intended for law enforcement operations). Such extensive prohibitions
are stipulated despite the fact that WMD treaties do not contain explicit
definitions of “transfer”. On the other hand, the authors showcase
that within the edifice of treaties dedicated to conventional weapons,
there usually is a definition of ,transfer, albeit they tend to be rather
ambiguous. Here, the authors accord special attention to the Arms Trade
Treaty (ATT) regime, which lays out a comprehensive view of transfer,
as it involves export, import, transit and transshipment. In addition to
its general prohibitions of weapons transfers in cases where they might
lead to violations of UN arms embargoes, other relevant international
obligations, or breaches of IHL, the ATT framework also envisions an
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obligation of assessing exports of weapons, on the basis of their potential
to undermine peace and security. Chapter 6 also offers an overview of
existing regional regimes that regulate weapons transfers (such as those
in Africa and Europe), as well politically binding export systems, such as
the Wassenaar Arrangement and the Australia Group.

Chapter 7 is dedicated to the issue of stockpile destruction, which
stands at the centre of disarmament treaties, as an obligation corresponding
to prohibition of the use, production, retention, and stockpiling of weapons.
The authors warn that, as is the case with some other “core concepts”,
there is no international treaty-based definition of stockpile or of stockpile
destruction. The first thing that should be observed is that the obligation
of stockpile destruction is accompanied in every treaty by a deadline for
its fulfillment, which is set in years (or months), rather than specifying a
particular year by which the obligation is to be met. In the case of the two
WMD treaties (BWC and CWC) there is a uniform deadline for stockpile
destruction, set up depending on the entry into force of the treaty. On the
other hand, disarmament treaties on conventional weapons (APLC and
CCM) set deadlines that are ,,state-specific®, i.e. their commencement
depends on a country’s accession to the treaty: the APLC foresees that
a state party must destroy its stockpile of anti-personnel landmines
within four years of the Treaty entering into force for it, while the CCM
specifies an eight year country-specific deadline. The authors detail that
the duration of the deadline is not the only point of departure between
the two, as the CCM also allows for possible extensions of the deadline,
while the APLC does not. In both cases it is permitted to retain a certain
number of anti-personnel landmines, and cluster munitions and explosive
submunitions respectively, for training purposes.

The second part of the chapter is dedicated to different techniques
used for stockpile destruction. The authors underline that with the banning
of activities such as dumping munitions and explosives at sea and disposing
of them on landfills, the most common means of destruction have become
detonation, burning (including closed incineration of chemical toxins),
disassembly, crushing, etc.

Chapter 8 discusses the addressing of the effects of weapons,
which the authors have broadly divided into four distinctive groups:
victim assistance, clearance of munitions, environmental remediation,
and international cooperation and assistance. Victim assistance appears as
a relatively novel concept in disarmament treaties, as it was introduced
in the 1993 CWC. Building upon the contribution of the CWC, which
was limited in scope, the APLC and the CCM contained much broader
provisions, with the CCM committing states parties to providing age—
and gender— sensitive assistance to victims. The necessity of victim
assistance is also mentioned in the preamble to the ATT, although
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provisions therewith were not incorporated in the operative text of
the Treaty. The authors show that these Treaties differ in regard to the
definition of victims, with the TPNW referring to victims of both use and
testing of nuclear weapons. The authors point out that victim assistance
is always weapon-specific, meaning that the type of assistance, ranging
from medical aid and rehabilitation, to social and economic integration,
depends on the method of harm.

Another point examined by the authors in this chapter is clearing
of munitions, which entails the destruction of munitions that have been
used. The APLC envisages that the clearance of anti-personnel landmines
is to be executed within 10 years, with the possibility for the state party
requesting extensions, up to 10 years. Likewise, the CCM contains similar
provisions, stipulating the obligation of clearance within 10 years, with
the possibility for extension of up to 5 years. On the other hand, WMD
treaties do not contain such obligations.

Next in line of examination is environmental remediation, a costly
and complex activity, which is necessary in some areas following the
disruption caused by the deployment of weapons and explosives. These
activities are especially important in those parts of the world that have
seen many nuclear tests, such as the Marshall Islands.

Lastly, Chapter 8 explores the possibility of international cooperation
and assistance, with the goal of supporting treaty implementation and
compliance. The authors single out the ATT, where international assistance
encompasses a range of forms of international assistance measures,
such as legal and legislative assistance, capacity-building, and stockpile
management.

Chapter 9 discusses reporting, verification and compliance. The
authors reason that the notion of compliance, understood as observance
of the treaty by states parties, stands at the apex, with other concepts,
such as verification, reporting obligations, confidence building, and other
implementation supporting mechanisms, serving as measures to enhance
its promotion. With regard to reporting obligations, the authors point
out that the BWC was incomplete, as in many other aspects, due to the
absence of provisions regarding reporting obligations, something that was
rectified at the first three Review Conferences, which stipulated what
issues states parties should report, as a means of advancing confidence
building. On the other hand, the CWC envisaged both obligations of
submitting an initial declaration upon accession, where a state would
report the chemical weapons is possesses, and also annually report to the
Technical Secretariat of the Organization for the Prohibition of Chemical
Weapons (OPCW) the progress it had achieved in destroying chemical
weapons. A similar initial declaration obligation is contained in the
TPNW. With regard to the APLC and CCM, the authors acknowledge
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that the reporting obligations contained therein are very similar, with
provisions regarding cluster munitions being a bit more elaborated. Other
than the main disarmament treaties, there are reporting and information
exchange mechanisms in other instruments, both legally binding, such
as the ATT, and those which are more informal and politically, rather
than legally, binding — for example the Wassenaar Arrangement and the
Vienna Document of the OSCE.

Another important aspect of compliance enhancement is the
establishment of implementation support mechanisms, two of which
are particularly common: treaty secretariats or implementation support
units (ISU), and meetings of states parties. The most evolved structure
was established within the CWC, in the creation of the OPCW, tasked
with ensuring the implementation of the CWC, including verification
of compliance. The ATT also has its own Secretariat. Unlike the CWC
and ATT, other disarmament treaties did not prescribe the establishment
of secretariats. Rather, subsequent meetings of states parties reached
the decisions on setting up ISUs. Unlike the ISUs established within
the APLC and CCM, which are funded by voluntary contributions and
located outside the UN building in Geneva, in the case of the BWC
regular annual contributions by states parties are used for financing the
work of its ISU, which is located within the UN Office for Disarmament
Affairs (ODA) on the UN premises in Geneva.

Most disarmament treaties also envisage regular meetings and
conferences of states parties, for the purpose of discussion and decision-
making. Most treaties foresee regular meetings or conferences of states
parties, to be held annually or biannually, as well as review conferences,
which are held in certain intervals (four or five years). An exception is
the ATT, which regulates the convening of conferences of states parties,
with the possibility of holding extraordinary meetings, but not review
conferences are envisaged.

Verification is an important aspect of ensuring compliance with
treaty obligations, generally speaking, and it is paramount when it comes
to disarmament treaties, as these instruments often touch upon the very
foundations of a country’s national security. However, the authors draw
attention to the fact that disarmament treaties vary significantly in terms
of how broadly they develop their verification mechanisms.

Verification can be viewed in distinct ways and aspects. Verification
(investigation) of alleged use is one. Here, like in other areas, the authors
underline the discrepancy between the BWC, which does not envisage
any verification mechanism whatsoever (although it does allow referrals
of alleged breaches to the UN Security Council — UNSC), and the CWC,
with its advanced system of investigations of alleged use of chemical
weapons by a state party. The BWC’s lack of verification provisions is,

224



Prikazi (str. 210-246)

to some extent, remedied by the UN Secretary General’s Mechanism
(UNSGM), established in the late 1980s, for the investigation of alleged
uses of chemical and biological weapons. The same difference between
the CWC and the BWC exists also in another aspect of verification —
stockpile destruction and non-production. The CWC contains substantive
provisions on on-site inspections, which can be routine inspections, in
order to verify compliance, and challenge inspections, which are used
to check alleged non-compliance. On the other hand, the BWC has no
mechanism to verify stockpile destruction, even though there have been
proposals for adopting a legally binding verification protocol.

Another important aspect is verification of non-proliferation of
nuclear weapons. Verification that non-nuclear states are using nuclear
technology only for peaceful purposes is conducted through safeguards
agreements, concluded by non-nuclear weapon states with the International
Atomic Energy Agency (IAEA). These include provisions for monitoring,
evaluation, and on-site inspections, which include routine inspections, ad-
hoc inspections, special inspections, and safeguards visits. As an annex
to safeguards agreements, states can approve the Additional Protocol,
which grants the IAEA supplementary inspection authority. In addition to
the IAEA, a verification mechanism is also operated by the Preparatory
Commission of the Comprehensive Nuclear-Test-Ban Treaty Organization
(CTBTO), for detecting nuclear tests underwater, underground, and in the
atmosphere.

Lastly, the authors signal that states parties have at their disposal
several options, within disarmament law, to remedy potential non-
compliance with treaty provisions. Apart from sanctions, there are also
possibilities to refer the matter to the UNGA, UNSC, and of course the
ICJ.

The last chapter, on the concept of Demobilization, Disarmament and
Reintegration (DDR), also known as ,,micro-disarmament, is distinctly
different from the previous sections. The DDR is used as a component in
managing post-conflict society, mainly through collecting SALWs from
former combatants (the disarmament and demobilization part) and offering
them viable means of reintegration into society. The authors point out
that this concept has no basis in international law, rather that it has been
developed through politically binding documents. Nevertheless, it does
have points of connections with certain branches of international law,
such as human rights law, international criminal law, and the law of armed
conflict. The authors identify four generations of DDR. They argue that
unlike the first two generations, when DDR was tilted towards stabilizing
post-conflict societies, with the aim of supporting peace-building, newer
generations of DDR programs have been developed in order to be
employed during the conflict, with the goal of achieving peace. The most
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recent, fourth generation DDR, which is often incorporated in national
counter-terrorism  strategies, replaced disarmament and demobilization
with disengagement and disassociation (hence, often termed DDRR —
Disengagement, Disassociation, Reintegration and Reconciliation), with
the primary objective of encouraging desertion from terrorist groups. The
authors assert that these changes have resulted in loss of neutrality in
DDR approaches and programs.

The last section in the book is devoted to summarizing the most
important challenges faced by international disarmament law. As has
been the case in the past, disarmament law will have to hurry to ,,catching
up* with new weapons technologies, especially those that might utilize
artificial intelligence. Disarmament treaties will also have to tackle the
continuous criticism of consensus-based decision-making. Even though
the consensual approach might result in a stalemate (as has been witnessed
in some treaty bodies), nonetheless it offers the safest way of achieving
universality. It is evident that universality presents a significant challenge
in the field of disarmament law, as most disarmament instruments are far
from universal (with the exceptions being the BWC and the CWC).

The authors finally conclude that there is a danger that states
might turn to concluding bilateral and plurilateral treaties, rather than
pooling their efforts in pursuing global disarmament efforts. This might,
in turn, impede full and complete implementation of disarmament treaty
obligations. Another potential outcome could be the fragmentation of
the disarmament treaty law structure. Even though this has continuously
been a trait of disarmament law throughout its historical development,
nevertheless the authors insist that a degree of coherence between various
instruments in this field is critical.
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Vujadinovi¢, Dragica, Zorana Antonijevi¢, eds. 2019. Rodna rav-
nopravnost u visokom obrazovanju.: Koncepti, prakse i izazovi. Novi
Sad: Akademska knjiga, 363.

The gender equality, although analysed by many scholars within
different academic disciplines, still faces great hurdles, mainly stemming
from the traditionally closed and patriarchy-oriented society, ignorant
to the need of improvement of women’s position both in their personal
and professional life. This becomes more apparent when analysing the
position of gender equality in higher education.

One would expect that academia, i.e. higher education, presents
a perfect opportunity for performing multidisciplinary activities aimed
at improving gender perspectives and understanding of the so-called
women’s question. However, the truth remains elusive, as the problem of
gender (in)equality in academia persists.

Although the latest research, as cited in literature, goes to prove
that the gap existing between men and women in higher education is
becoming smaller, the patriarchal view that the exclusivity in academia
belongs solely to men allows us to understand the background leading to
the collection of articles uniformly covered within the book titled Rodna
ravnopravnost u visokom obrazovanju: Koncepti, prakse i izazovi (Gender
equality in higher education: concepts, practices and challenges), edited
by Dragica Vujadinovi¢ and Zorana Antonijevi¢. It encompasses five
different sections, consisting of research papers written in both Serbian
and English language.

The book was preceded by the international conference Gender
Equality in Higher Education: International Good Practice and Local
Context, organised at the University of Belgrade Faculty of Law in
October 2017. The conference was a strong impetus for the editors
to gather researchers and academics and offer up-to-date analysis of
emerging problems and challenges of gender equality in higher education.

Assistant Lecturer, University of Belgrade Faculty of Law, ivana.barac@ius.
bg.ac.rs.
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The authors aim to address the ever-present questions of male
dominance in academia, absence of gender sensitive study programmes,
ignorance of the impediments women face in balancing their private and
professional lives, obvious discrepancy of normative compliance and
assertive dedication to gender equality in higher education and in that
respect propose measures and actions that could address the question of
gender equality in a more profound and substantive manner.

The first section of the book, titled Kriticki pristup visokom
obrazovanju iz rodne perspektive (Critical approach to higher education
from a gender perspective) focusses on the existing, as well as the newly-
founded concepts of gender equality within higher education. It opens with
Marina Hughson’s paper Rodnost i proizvodnja znanja na poluperiferiji:
Pravo na izvrsnost? (Gender and education production at the semi-
periphery: the right to excellence?), where the author opts for a two-way
approach to elaborate on gender equality in higher education. Better said,
she focusses on the position of women in the former Yugoslavia and
present-day Serbia, with the intention of proving that the “semi-periphery”
is not falling behind in knowledge related to the scientific position of
women, as existing in the “centre”. It is worth noting that in the context
of this research paper, present-day Serbia represents the semi-periphery in
comparison to different progressive countries, being the centre.

That being said, the author opposes the idea that ready-made
measures from the “centre” present an adequate mechanism to improve
the position of women scientists in semi-periphery, mainly because the
two areas have specific characteristics that should be dealt with differently.
In order to prove this, the paper examines the right to excellence from
both a general and an individual perspective. Hughson concludes that it
is important to understand the great difference existing in the institutional
environment in the semi-periphery, as oppose to that existing in the
centre, as the semi-periphery can and most often is subject to the so-called
»twist™ caused by its specificity. It would also represent an oversight to
this specificity to merely implement the solutions from the centre without
applying appropriate adaptations.

The contribution Men and Masculinities in Academia, Higher
Education and Science: Approaches, Applications and Actions, by Jeff
Hearn, discusses academia, higher education and science from a critical
viewpoint of studies on men and masculinities. He argues that there is a
need to refocus ,,the standpoint on gender, framed with a focus on women,
either women’s experience or even women as the problem and the need to
change women“. Hence, Hearn takes a different view and concentrates on
men in academia as equally gendered. Taking critical studies on men and
masculinities as his theoretical point of departure, Hearn offers an in-depth
analysis of approaches that could lead to a better understanding of gender
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regimes in academia and science. He proposes actions on an individual,
organisational and (trans)national level, in academia, higher education
and science, as he considers that there is a need to inspect the double
complexity of men. Thus, he suggests an action plan which should, on an
individual and interpersonal level, focus on changing individuals, while
on the organisational level, it should address the need for systematic and
structural changes. Finally, on the national and international level, Hearn
propounds that there is a need to find creative transnational responses for
changing men transnationally.

A new aspect for resolving gender inequality in academia can be
sought in Ana Kolari¢’s contribution titled Pedagogija i aktivizam: Osvrt
na eseje Adrijen Ri¢ o obrazovanju (Pedagogy and activism: a look at
Adrienne Rich’s educational essays). Specifically, and due to the newly
emerging trends of promoting right-wing ideology and conservativism,
the author considers that core values of democratic society are in
jeopardy. As a response, Kolari¢ provides an overview of essays by
Adrien Rich! on the subject of education and pedagogy, with the aim of
improving education and teachers in today’s society. The author presents
Rich’s teaching experience and views on education, which derive from
a feminist perspective, and as such primarily relate to her understanding
of the power of language in education. In the end, the author elaborates
on the possibility of using language as a powerful tool for changing
modern-day perspectives on gender equality, through actions carried out
both by students and teachers in higher education. Kolari¢ concludes that
academia should promote social justice and democratisation of knowledge
rather than its commercialisation.

The second section of the book, titled Urodnjavanje visokog
obrazovanja i istrazivanja: [zazovi prakse i moguénosti institucionalizacije
u evropskom kontekstu i Srbiji (Gendering of higher education and
research: the challenges of practice and possibilities of institutionalisation
in the European context and in Serbia), on one hand sheds light on
the practice of gendering of higher education in Nordic countries
and Slovenia, while on the other it provides an overview of gender
inequalities existing in scientific researches globally. The first paper
is Gender Equality in Nordic Academia: Advances and Challenges, by
Liisa Husu, which offers insight on the existing paradox within Nordic
countries in tackling gender inequality. To be specific, the author presents
an overview of rather contradictory perceptions on the matter of gender
equality, by addressing the existence of three paradoxes (paradox of

' Adrienne Rich was a prominent American poet, essayist and a radical feminist

and social activist during the civil rights movement. The author underlines that the key
essays written by Adrienne Rich can be found in the collection titled On Lies, Secrets and
Silence.
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change, paradox of excellence, and paradox of interventions) present in
Nordic countries. To this end, Husu acknowledges that the high level of
political will, national initiatives, action plans and mechanisms aimed
at fighting gender inequality in higher education in Denmark, Sweden,
Finland, Iceland and Norway contributed to the countries’ high ranking
in the overall gender equality of society globally. Despite that, she
emphasises that Nordic countries still face challenges in favouring men
and masculine perspectives in higher education and science.

Veronika TaSner and Milica Anti¢ Graber’s paper Educational
Meritocracy and Gender Equality in Slovene Academia examines the
concept of educational meritocracy and its effect on the educational
system in Slovenia. The authors presented a historical background of
the developments of education in Slovenia and thus acknowledged the
importance of educational meritocracy regarding the equality of women
and men in the field of academia/education. However, they advise
caution as meritocracy cannot and should not be the sole criterion for
achieving gender equality. Instead, they conclude that meritocracy and
hegemonic structures should be subject to scrutiny and, as such, modified.
Consequently, that would result in the adoption of new perspectives that
would include a higher number of well-educated individuals.

As previously stated, this section allows us to inspect the existing
practical issues of gender inequality in academia as well. Admittedly, the
next author, Ljiljana Ci¢kari¢, in her paper Rodne nejednakosti u nau¢nim
istrazivanjima (Gender inequalities in scientific research), analyses the
position of women in the international scientific arena, by presenting
valid arguments on their inequality in comparison to men scientists. In
that respect, she elaborates on the lower proportion of women scientist
compared to men scientists, on the gross disparity in the number of
research papers published by men compared to women, on the vast
difference in income based on gender, etc. Citkari¢ argues that there is
a need for structural changes, consisting of measures and mechanisms
focussed on achieving balance of private and professional lives of women.
On that note, the author underlines the importance of gender diversity in
scientific projects and the increase of women’s participation in scientific
work, which would subsequently lead to the raising of both the efficiency
and the quality of the scientific work.

Section 3 of the book, Rodna ravnopravnost, diskriminacija i
segregacija u visokom obrazovanju u Srbiji: Kriticki osvrt (Gender
equality, discrimination and segregation in higher education in Serbia:
a critical overview), deals with a) the contemporary issue of gendering
in academia by providing examples of gendering in higher education
institutions (primarily research and development institutions) and b) the
issue of discrimination and segregation in higher education in Serbia.
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The first research paper in this section, Razumevanje koncepta rodne
ravnopravnosti u normativhom okviru visokog obrazovanja u Srbiji
(Understanding gender equality in the normative framework of higher
education in Serbia), presents a critical overview of the concept of gender
equality in academia, which authors Jelena Ceriman and Irena Fiket
detect by conducting a thorough analysis of Serbia’s general normative
framework of gender equality, hence covering the norms concerning
higher education and academia. The authors argue that the universities
in Serbia in no manner differ from the general normative framework
when dealing with the persisting gender inequalities, gendered career
possibilities and unequal working conditions in academia for women
and men. They further support their stance by presenting narratives
of interviews conducted with academic members of the University of
Belgrade. Ceriman and Fiket conclude by stressing that their overview
testifies to the existence of misinterpretation and false recognition of the
importance of gender equality. This is mainly deduced from the fact that
academia fails to implement provisions dealing with gender sensitive
language, gender sensitive curriculum and study programmes.

The contribution Rodna segregacija u visokom obrazovanju na
primeru Srbije (Gender segregation in higher education in Serbia), by
Ankica Sobot, remains in the area of gender segregation. The author
presents an analysis of gender segregation in higher education institutions
in Serbia and argues that such an analysis testifies to the existence of
both vertical and horizontal segregation. Sobot connects the existence of
gender segregation to the perspectives of the traditional roles of women
and men, and to the organisation of scientific work and realisation of
scientific projects. Such data, as stated by the author, corresponds to
the data on the position of higher education institutions in the European
Union Member States. That being said, Sobot considers two approaches
that could potentially ease the position of highly-educated women. She
underlines the necessity to overcome both cultural barriers of gender
roles within society and the perception of women’s scientific work, their
carrier paths as well as the manner of organising scientific work.

Valentina Janev and Sanja Vrane§ provide a rather refreshing
approach to the issue of gender equality. Particularly, their paper,
Sprovodenje politike rodne ravnopravnosti u organizacijama istrazivanja
i razvoja: Studija slucaja iz Srbije (Implementation of gender equality
policies in research and development organisations: case study from
Serbia), analyses the results of implementation of the Action Plan for
the Promotion of Gender Equality, launched as part of the GenderTime
(Transferring Implementing Monitoring Equality) Project’ within

2 The aim of the GenderTime Project was the implementation of action plans for

gender equality in different educational and scientific institutions throughout Europe.
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the Mihajlo Pupin Institute (hereinafter: Institute), one of the oldest,
most renowned and largest research and development institutions
for information and communication technologies (ICT) in Southeast
Europe. The aim of the action plan was to examine the issue of gender
equality within the Institute by employing a set of new qualitative
and quantitative methods for gender equality analysis. After primarily
addressing the existing Serbian normative framework in regards to
gender equality policies, the authors focus on an overview of the newly-
implemented methods within the action plan (hiring policies, promotions
of women researchers, measures for balancing private and professional
life, etc.). In this respect they elaborate on the most important results
achieved through the action plan, such as the improvement of women
researcher’s professional careers, the increase in the number of women
holding managing positions, the increase in the number of prizes won by
women, and most importantly, the improved motivation of young women
researchers. On the other hand, they underline that there is still room for
improvement within the Institute. Therefore, Janev and Vranes conclude
that the next steps in the implementation of gender equality plans must
focus on the greater inclusion of female researchers, both in scientific
commissions and in various decision-making boards, primarily at the
Institute but also within the academic community in Serbia.

Further assessment of gender equality in academia in Serbia is
presented by Marija Babovi¢, Branka Draskovi¢ and Ivanka Popovi¢ in
their paper Rodne strukture, politike i kulture u organizacijama visokog
obrazovanja: Kvalitativno istrazivanje na drzavnom i privatnom fakultetu
u Beogradu (Gender structure, policies and cultures in higher education
organisations: quality research at state and private faculties in Belgrade).
The authors chose to present a comparative analysis of the gender
structure, policies and cultures in two rather different surroundings: the
Department of Psychology of the Faculty of Philosophy — University
of Belgrade (state university), and the Faculty of Economics, Finance
and Administration, (private university), by interviewing both male
and female lecturers from the said higher education institutions. When
elaborating on their discoveries, the authors indicate that a high level of
both horizontal and vertical segregation exists in academia, as a result
of a multitude of factors (such as the misinterpretation of gender roles
within the family/society). Additionally, the authors note that there is a
high presence of indirect and covert inequalities against women, which
present an important issue as they are hidden and usually more difficult
to recognize. Henceforth, the authors conclude by underlining the lack of
institutional mechanisms and policies of gender equality and stress the
need to discuss gender equality and introduce institutional changes.
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In the paper Etnicitet i rod: (Ne)vidljive predrasude u akademskoj
zajednici u Srbiji (Ethnicity and gender: (in)visible prejudices in
Serbia’s academic community), author Karolina Lendak-Kabok connects
contemporary problems of gender equality and ethnicity by conducting
a survey of ethnic Hungarian, Slovakian and Romanian professors at
the University of Belgrade and the University of Novi Sad, in order to
examine whether women from ethnic minorities can become part of the
academic community despite the two-layered obstacles (their ethnicity
and gender). Specifically, Lenddk-Kabok explores whether women from
national minorities have more difficulty building an academic career and
whether they can be elected to higher positions in academia. In an attempt
to answer these questions, the author presupposes the existence of biases
related to ethnicity and gender and opts for a narrative, intersectional and
discursive analysis of the issue by conducting interviews. Consequently,
the results demonstrate the merit of the author’s hypothesis as the survey
indicates that respondents truly feel that there is bias and that they face
difficulties when building their carriers. Nevertheless, the survey indicated
that women fail to engage in a joint fight against gender inequality, as
they lack both solidarity and empathy, and consider ethnicity to be the
main cause of the existing bias against them. Thus, they opt for different
strategies® in order to explain their position in academia, and by doing so
they disregard the gender dimension of the issue.

Section 4 of this collection of articles, titled Urodnjavanje
disciplina i rodnost kao disciplina (Gendering of disciplines and gender
as a discipline) begins with the paper Studije srpske knjizevnosti: Mit
o urodnjavanju viSeg obrazovanja (Serbian literature studies: myth
on gendering of higher education), by Svetlana Tomié. This paper
analyses the curricula of undergraduate programmes at the University of
Belgrade Faculty of Philology and the University of Novi Sad Faculty
of Philosophy, with an aim of providing a critique of Serbian literature
studies from the standpoint of gendering. This analysis also looks
back in time with focus on the course Serbian Literature in the Second
Half of the 19th Century, which, as understood by Tomi¢, presents an
»academic fantasy*. Particularly, she offers a critical view of perspectives
on female authors in 19th century. In that regard Tomi¢ elaborates that
male authors, distinguished literary critic Jovan Skerli¢ amongst other,
led to the creation of the ,,blank field concept in Serbian literature. The
said concept created an understanding of male dominance in literature
and the absence of female authors and their writings. Consequently, it
broke the connection that exists between the education level and the

3 These strategies are: strategy of minority complex, strategy of scientific

excellence, strategy of political background, strategy of self-deception, and language
barrier strategy.
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activities of professional women in Serbia and resulted in the exclusion
of female literature authors from the referential syllabi. The issue is still
present. Despite the fact that the previously mentioned higher education
institutions do offer students the possibility to opt for gender-oriented
courses, it cannot be ignored that a) such possibilities exist only in the
master’s study programmes and b) that they represent an optional rather
than an obligatory course. Accordingly, the author suggests alterations
and a set of measures, by offering examples from both obligatory and
elective courses. In that respect, Tomi¢ proposes amendments within
the Serbian Realism course, in order to promote gender equality and to
eliminate the so-called academic fantasy.

The stance that gender equality does indeed intertwine with
different areas is further supported by Tatjana Puri¢ Kuzmanovi¢ in her
paper, Feministicka ekonomija i rodne studije u Srbiji: Moguénosti i
izazovi (Feminist economy and gender studies in Serbia: possibilities and
challenges), which offers a different perspective on the understanding of
economy. Specifically, she focusses on feminist economics and underlines
its importance as a scientific discipline that reconsiders the economic
power relations of women and men by addressing the presence of an
invisible and gender-biased position of women in the economy. Duri¢
Kuzmanovi¢ concentrates on the issue of gender economics in Serbia
and in that respect explores the existing gaps in economics regarding
the subject matter. Namely, Puri¢ Kuzmanovi¢ points out that despite
some individual efforts to make this discipline a mandatory subject
in study programmes at universities, Serbia fails to act uniformly and
institutionally on this matter. The author states that on one hand there
is a need to examine the reasons why feminist economics is side-lined,
and on the other, that there is a need to face the persisting social and
political barriers related to gender inequality. Puri¢ Kuzmanovi¢ calls
on policy makers to address the issue of implementing gender-sensitive
economic policy, as well as gender-sensitive approach within economics
as a scientific discipline.

The contribution Izazovi u praksama institucionalizacije i
izvodenja Zenskih studija (Challenges in the process of establishing and
institutionalising women’s studies), by Dasa Duhacek, primarily deals
with the issue of gender equality in academia and in that sense addresses
concerns focussing on a) conceptual differences in naming study
programmes ,,women‘ or ,gender” studies, and b) tensions related to
efforts of including women/gender studies in mainstream disciplines, also
known as gender mainstreaming. These concerns are further developed
by interpreting a case study from Serbia. Namely, Duhacek describes
the creation and development of the Centre for Women’s Studies, in
Belgrade. To that end, the author notes that the Centre endured different
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dilemmas and difficulties as it was in complete opposition to the ruling
political party in Serbia at the time. Regardless, the Centre’s main goal—
to provide for institutionalisation of gender studies—was ultimately
achieved as the University of Belgrade Faculty of Political Science
incorporated gender studies in its study programme. Nevertheless, the
question of institutionalising women’s/gender studies remains a focal
concern and thus leads to the marginalisation of gender studies within
academia.

Isidora Jari¢’s contribution, Javni 1 skriveni kurikulumi rodnih
studija u Srbiji (1978-2018) i njihovo integrisanje u sistem visokog
obrazovanja (Overt and hidden curricula of women’s studies in Serbia
(1978-2018) and its implementation within the higher education system of
Serbia), gives a historical overview of incorporating gender studies within
the curricula of the higher education system in Serbia. In that respect, the
author argues that gender studies were subject to three different phases,
as supported by the analysed data. The first phase led to the emergence
of the so-called women’s question, consequently leading to the increased
activity on that topic as well as the formation of different centres for
women’s/gender studies. The second phase is connected to the activities
at universities as it resulted to the implementation of gender studies
within the University of Belgrade curricula.* Logically enough, these
activities brought about the need to address the issue of gender equality
in higher education more seriously and profoundly, and this consequently
led to reform activities (the Bologna Process). Juri¢ stresses that Serbia
should implement different standards related to the inclusion of gender
studies in its higher education system, such as: prevention of prejudice
existing in regard to gender studies, endorsement of both institutional and
non-institutional practice that promote gender studies and reform of the
predetermined behaviour patterns existing and exercised by individuals.

The final section of the book, Teorijska i strateSka pitanja
urodnjavanja pravnickog obrazovanja (Theoretical and strategic questions
of gendering of legal education), covers the issues of gendering of legal
education as well as concrete examples of gender equality policies and
its institutionalisation through action plans. It begins with a contribution
by Zorica MrSevi¢, who explores feminist jurisprudence through the
comparison and correlation of feminism and jurisprudence in her paper
Jurisprudencija i feminizam (Jurisprudence and feminism). The author
emphasises the importance feminist jurisprudence has to the issue of
gender equality. Along these lines she discusses the unresolved issue

4 The University of Belgrade Faculty of Philosophy was the first to incorporate
gender studies into its study programme. This initiative was later followed by different
higher education institutions (University of Belgrade Faculty of Political Science, and
University of Belgrade Faculty of Law, amongst others).
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of gender equality through the prism of views emerging from feminist
jurisprudence. In MrSevic’s point of view, the area of law is deeply rooted
in tradition and patriarchy-oriented, both theoretically and practically
speaking. Hence, she considers feminist jurisprudence to be a mechanism
for the creation of a different social perspective of the issue of gender
equality, as well as a means to initiate implementation of gender sensitive
provisions and strategies aimed at their affirmation.

Equality Adds Quality: On Upgrading Higher Education and
Research in the Field of Law, by Susanne Baer, deals with the issue
of improving the quality of higher education by implementing gender
studies and hence improving the perspectives on gender equality within
academia. The author presents her views that gender equality is an
important factor which could in turn lead to the improvement of quality
in higher education. Although the author is not neglecting the importance
of gender equality within other areas of our lives, she underlines that
academia, especially faculties of law, present the perfect starting point
for developing and upgrading the idea of excellence related to gender
equality. In that respect, Baer offers examples of activities already carried
in Germany showcasing the reasons why gender equality is genuinely
important to higher education and research. She argues that a gender
analysis as well as the promotion of gender diversity should be carried
out in order to allow for a better understanding of gender inequality and
discrimination. That being said, the author highlights that individuals
focussed on improving gender equality in higher education and research
should expose and educate, insist and integrate, and demand as well as do,
in order to achieve gender competent knowledge and diversity of actors.

Marijana Pajvanci¢’s contribution, Integrisanje rodne perspektive u
pravne studije — primer Ustavnog prava (Integration of gender perspective
in legal studies — example of Constitutional Law), investigates the
possibility of gender mainstreaming within humanities, particularly within
the field of law. The paper presents an overview of the existing curricula,
study programmes as well as textbooks of faculties of law which, in
the author’s opinion, are the basis for refocussing and accepting gender
mainstreaming. The author specifically deals with Constitutional Law and
detects areas adaptable to gender mainstreaming. Pajvanci¢ considers that
,»the inclusion of the issue of gender is possible in any area that relates
to the standard constitutional matter. Specifically, she underlines that
such a need exists in the following sections: introductory remarks, basic
principles of the constitutional array, the human rights’ section, and the
horizontal and vertical organisation of powers. The author is convinced
that syllabi and textbooks fail to implement gender perspective in the
educational process and instead only superficially tackle gender-related
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issues. In that sense, she believes that students should be given an
opportunity to interpret comparative constitutional orders and not solely
focus on the system of the Republic of Serbia. Ultimately, this paper
leads to the conclusion that gender mainstreaming within education at
all levels is none other than the result of compliance of the Republic of
Serbia with its contractual obligations stemming from multilateral and
bilateral agreements, rather than proof of a real change in the approach
to gender equality.

Gender mainstreaming of higher education was also the subject
of scrutiny by Dragica Vujadinovi¢ and Nevena Petrusi¢ in their paper
Neophodnost urodnjavanja studijskih programa prava i pravnickih
predmeta — predlozi rodno senzitivnih silabusa za Sociologiju prava
i Porodi¢no pravo (The necessity of gender mainstreaming of study
programmes of law and legal subjects — suggestions of gender sensitive
syllabuses for Sociology of Law and Family Law). The starting point of
the authors is that gender equality represents an important prerequisite
for improving quality in higher education. Accordingly, the authors
conducted a gender analysis of undergraduate study programmes at two
eminent state universities (the University of Belgrade Faculty of Law,
and the University of Ni§ Faculty of Law) in order to assess whether and
to what degree gender perspectives form part of their study programmes.
It was deduced that both faculties lack gender-sensitive profiling of the
aims, outcomes and content of legal studies. Accordingly, Vujadinovi¢
and Petrusi¢ propose a set of measures to be performed from “above”
and “below” in order to create gender perspective in higher education.
The ,,above* measures relate to interventions at the state university level,
which should be performed by creating and implementing gender oriented
public policies, while the “below” measures are related to the creation of
gender sensitive study programmes at all levels of studies. The authors
submit that making legal education gender-sensitive would provide a
better understanding of the importance of gender equality within our
society, based on human rights and the rule of law.

The book ends with a rather insightful paper co-authored by
Dragica Vujadinovi¢, Ljubinka Kovacevi¢ and Tanasije Marinkovié,
titled Postizanje rodne ravnopravnosti na Pravnom fakultetu Univerziteta
u Beogradu — nacrt akcionog plana (Achieving gender equality at the
University of Belgrade Faculty of Law — a draft action plan). It relates
to their common intent to embark on a pioneering journey of gendering
higher education in Serbia, by using University of Belgrade Faculty of
Law as their starting point. More precisely, the authors pursued their idea
by drafting an action plan, related to the subject matter, for the University
of Belgrade Faculty of Law, which would hopefully motivate other
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higher education institutions to act in the same manner and draft and
implement gender action plans. With that in mind, the authors underline
the importance of understanding the history of the legal invisibility of
women and the need for reviewing all legal disciplines from a gender-
sensitive perspective. For this reason, and in order to draft a proper
gender equality plan, the authors initiated a two-phased undertaking: they
first conducted a gender-sensitive statistical analysis and an empirical
survey of the questionnaires on different issues related to gender equality,
previously answered by the academic staff from the said institution. The
second phase was the preparation of a draft action plan (gender equality
plan) with a set of measures to be implemented in order to achieve
the predetermined and previously mentioned goals at the University
of Belgrade Faculty of Law. The authors concluded that a review of
all legal disciplines from a gender-sensitive perspective can contribute
to the better study of law and, consequently, the better understanding,
implementation, and interpretation of the law. In other words, it is not
just a matter of internal significance for the improvement of teaching and
scientific research and working conditions at the Faculty of Law, but that
an action plan for achieving gender equality at the University of Belgrade
Faculty of Law could play a wider, general role in society.

A mere glance at this book distinguishes it as a rather valuable and
important contribution to the subject of gendering of higher education.
It represents a response to the need to improve the current position of
gender perspectives in higher education, seeing that the issue of gender
(in)equality persists. To that end, it allows us to inspect and understand
the basis of gender (in)equality, its development, continuing struggle of
women scientists and the challenges that they face. In other words, we
are introduced to a rather systematic and detailed analysis of different
perspectives and directions on gender issues within academia. More
importantly this book presents a sort of guideline for our future actions
related to the question of gender equality. More precisely, various
research papers offer a myriad of mechanisms and measures that should
be implemented and (re)considered in order to promote and implement
gender perspectives in higher education institutions. This becomes even
more significant if we bear in mind that gender mainstreaming is most
commonly regarded as rather artificial, aimed at opposing patriarchy-
oriented society. As the truth remains on the other side, there is also a need
to promote gender sensitive and gender competent study programmes,
curriculum and syllabi, and as such allow for gender equality, which in
turn will result in the improvement of the quality of higher education
and research. Such a need is very clearly understood and articulated in
this book, as the authors present their intent to provide for the gendering
of legal education and consequently of higher education institutions in

238



Prikazi (str. 210-246)

general. It is therefore safe to conclude that this book will be of great
importance for individuals tackling gender inequalities. In other words,
researchers, higher education teachers and lecturers, students, public
policy drafters should undoubtedly consider it, as it is a valuable tool for
assessing gender equality, gender segregation, as well as biases regarding
the position of women scientists in academia.
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Stankovi¢, Marko. 2020. Preobrazaji federalne drzave —
Deset rasprava o promenjenoj prirodi i sustini federalizma. Beograd:
Izdavacki centar Pravnog fakulteta, 409.

Donedavno, gotovo cela posthladnoratovska pravna literatura po-
svecena federalizmu i federalnoj drzavi bavila se istrazivanjem dva feno-
mena: 1) prisustvom/odsustvom etnickih konflikata i problemom secesije,
odnosno 2) pitanjem stepena efikasnosti demokratije u federalno urede-
nim drzavama. Pritom, nau¢na zajednica je bila podeljena oko ocene nji-
hovih posledica. Jedan deo istrazivaca, poput Arenda Lijpharta (Arend
Lijphart) (Lijphart, 1977, 41-47) i Alfreda Stepana (A4lfred C. Stepan)
(Stepan, 1999, 19-20) je smatrao da federalizam predstavlja alternativu
etnickim nemirima i secesiji, da je on ,,podupira¢ demokratske tranzicije i
demokratije, dok je drugi deo istrazivaca poput Kaima Kaufmana (Cha-
im Kaufmann) (Kaufmann, 1998, 120-156) i Donalda Horovica (Donald
Horowitz) (Horowitz, 2000, 682—683) smatrao upravo suprotno. Uz to,
postojanje sporova oko toga da li postoji opsta teorija federalizma i Sta
nju zapravo ¢ini samo dodatno komplikuje davanje odgovora na sva ova
pitanja.

Medutim, neprestana dinamic¢nost federalizma dovodi do stvaranja
nove, drugacije stvarnosti, a nova stvarnost trazi novu nauku, buduc¢i da
postojece ideje, teorije i principi federalizma sve manje odgovaraju ka-
rakteru danasnjeg drustva, drzava, politike i prava. S tim u vezi, mono-
grafija profesora dr Marka Stankovica predstavlja jednu od najznacajnih
federalistickih studija nase ustavnopravne bastine, buduc¢i da u njoj autor
uspesno koristi razli¢ite teorijske, konceptualne i institucionalne tradicije
u istrazivanju raznoraznih procesa vezanih za federalizam i federalnu dr-
zavu, ali i u isto vreme otvara neka nova vazna i aktuelna pitanja u ,,svetu
federalizma®.

Monografija Preobrazaji federalne drzave — Deset rasprava o
promenjenoj prirodi i sustini federalizma predstavlja rezultat dugogo-

Saradnik u nastavi Pravnog fakulteta Univerziteta u Beogradu, aleksa.nikolic@
ius.bg.ac.rs.
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diSnjeg proucavanja i bavljenja federalizmom i federalnom drzavom.
Na vise od Ccetiri stotine stranica, podeljenih u pet tematskih celina,
autor do detalja razraduje sva klju¢na pitanja vezana za ovaj oblik dr-
zavnog uredenja, obuhvataju¢i na taj nacin celokupnu ,,patologiju teo-
rije federalizma. Metafori¢ni nazivi poglavlja nastoje da navedu ditao-
ca na najkriti¢nije tacke savremenog federalizma, ali i da na taj nacin
osvetle suStinu i kompleksnost problema. Stoga, delovi knjige redom
nose nazive: 1) ,,Familija“ (,,Federacija i srodni organizacioni oblici®);
2) ,, Temelji“ (,,Nastanak federacije*); 3) ,,Stubovi“ (,,Federacija i drugi
oblici drzave®); 4) ,,Kuca“ (,,Polozaj federalne drzave) i 5) ,,Domacin-
stvo* (,,Polozaj federalnih jedinica®).

U okviru prvog poglavlja ,,Familija®“ (,,Federacija i srodni organi-
zacioni oblici®) autor tezi da preispita postojece teorijske kalupe o fede-
ralizmu kroz analizu odnosa izmedu federacije i konfederacije, odnosno
pojavu regionalne drzave kao tzv. tre¢eg oblika drzavnog uredenja. Kri-
ticki analiziraju¢i klasi¢nu teoriju federalizma, koja svrstava federaciju
i konfederaciju pod opsti pojam federalizma, Stankovi¢ konstatuje da je
konfederacija jedna od okoncanih faza u razvoju federalizma i da danas
federalna drzava ima mnogo vise sli¢nosti sa decentralizovanom unitar-
nom drzavom, nego konfederacijom. Analiziraju¢i primer Evropske unije,
autor zakljuCuje da je ona zajednica sui generis, specifican oblik federa-
lizma negde izmedu konfederacije i federacije. Medutim, ona ipak nije
,,ha pola puta“ izmedu dva pomenuta oblika federalizma, ve¢ je bliza kon-
federaciji buduci da predstavlja kategoriju medunarodnog, a ne ustavnog
prava. Uz to, propast predloga Ustava EU, kao i odluka Ujedinjenog Kra-
ljevstva da napusti Uniju, trajno su onemogucili EU da se transformise u
specifi¢nu federaciju. U raspravi posvecenoj regionalnoj drzavi Stankovic¢
nakon analize stavova stranih i domacih autoriteta ustavnopravne nauke
konstatuje da regionalna drzava nije poseban oblik drzavnog uredenja,
ve¢ da ona predstavlja posebnu podvrstu unitarnog drzavnog uredenja.
Re¢ima Slobodana Jovanovica, koji je za sistem vlasti u Svajcarskoj go-
vorio da je to ,,parlamentarni sistem, ali oteran u krajnost®, autor navodi
da je regionalna drzava u stvari decentralizovana drzava, ali ,,oterana u
krajnost®.

,,lemelji“ (,,Nastanak federacije”) nude u sebi analizu kriterijuma
za razlikovanje federacije prema nacinu nastanka (agregacija ili devolu-
cija) odnosno prema njenom nacionalnom sastavu (etnicki homogene fe-
deracije ili viSenacionalne). S tim u vezi, autor u ovom poglavlju najpre

olazi od analize tri arhetipske federacije (Sjedinjenih Americkih Drzava,
Svajcarske i Nemacke) gde konstatuje da su one nastale metodom agre-
gacije, evoluirajuci iz konfederalnog u federalni oblik drzavnog uredenja.
Medutim, kako je samo ,,izumiranje* konfederacija dovelo do nestanka
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agregacije, federalno klatno se ,,prebacilo® na teren devolucije.! Tu se kao
klju¢no nametnulo pitanje (ne)stabilnosti federalnih drzava.? Analizirajuci
istorijska i uporednopravna iskustva, Stankovi¢ konstatuje da devolucija
nije sama po sebi ,,l08iji* nacin nastanka federalnog drzavnog uredenja,
iako neretko pokazuje loSe osobine kada se kombinuje sa federalnom dr-
zavom U viSenacionalnim zajednicama. S tim u vezi, opravdano se otvara
pitanje da li je federalno uredenje dobar model za reSavanje problema
viSenacionalnosti u drustvu. Starija ustavnopravna literatura je ve¢inom
zagovarala takvo reSenje, dok su savremeni pisci mnogo oprezniji prili-
kom davanja odgovora. Oni narocito istiCu znacaj liberalnog nacionaliz-
ma i konsocijativne demokratije kao potencijalnih koncepata za resavanje
viSenacionalnih drustva. U nastavku autor analizira Svajcarski, kanadski,
indijski, $panski i belgijski koncept visenacionalnosti. Svajcarska, iako na
prvi pogled deluje kao viSenacionalna drzava sa jezickom, verskom i kul-
turnom raznolikosti stanovnistva ipak nije viSenacionalna federacija zbog
izrazenog S$vajcarskog identiteta stanovniStva. Nasuprot njoj, Kanada,
Indija, Spanija i Belgija predstavljaju primere vi$enacionalnih federacija
koje se previse medusobno razlikuju, tako da je nemogucée u njihovim
ustavnim sistemima pronaci zajednicke elemente. Uz to, analiza pomenu-
te Cetiri federacije je nedvosmisleno pokazala da federalni oblik drzavnog
uredenja nije besprekoran model koji nuzno omogucava izgradnju idilic-
nih odnosa u viSenacionalnim drZzavama, ve¢ je samo okvir ili platforma
koja, uz sadejstvo odgovarajucih preduslova i faktora, moze dovesti do
postepenog uspostavljanja ravnoteze u heterogenim drustvima.

Trece poglavlje, ,,Stubovi* (,,Federacija i drugi oblici drzave®), kri-
ticki sagledava kompatibilnost svih oblika drzavne vlasti i vladavine sa
federalnim drzavnim uredenjem. Savremene federacije, kao i arhetipske,
prihvatile su sve postojece sisteme vlasti, pa je tako predsednicki sistem
vlasti zastupljen u SAD, skupstinski u Svajcarskoj, parlamentarni sistem
vlasti svoje predstavnike ima u drzavama koje su nekada bile u sastavu
britanske imperije, poput Kanade i Australije, dok je meSoviti (polupred-
sednicki) sistem vlasti prisutan u Ruskoj Federaciji. Na osnovu analize
ostvarenosti nacela participacije, efikasnosti u vrSenju federalnih nadlez-
nosti i prirode federalnog bikameralizma autor konstatuje da su kruta po-
dela vlasti, kakva postoji u americkom predsednickom sistemu, odnosno
demokratsko jedinstvo vlasti, koje je prisutno u Svajcarskoj, najefikasnije
i najadekvatnije reSenje za federalne drzave. Nasuprot tome, gipka podela
vlasti, koja odlikuje parlamentarni i meSoviti sistem, ima brojne manjka-
vosti 1 ne uklapa se u potpunosti u doktrinarne kalupe. Medutim, Stan-
kovi¢ naglasava da bi pored nesporne analize teorijskih stavova o kom-

' Upravo je Evropska unija (EU) dokaz da je agregacija u savremenim uslovima
teSko izvodljiva jer su njene drzave ¢lanice u prvoj deceniji XXI veka odbile da prihvate

Ustav EU, koji bi je postepeno pretvorio u sui generis federalnu drzavu.
2 Videti raspravu Markovié¢ (2014, 277) protiv Jovi¢i¢a (1973, 60) (str. 81-82).
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patibilnosti razlicitih oblika drzave trebalo uvaziti i nepravne elemente,
odnosno drustvenu stvarnost. Na taj nacin, autor zakljucuje da je, upo-
rednopravno posmatrano, danas mnogo lakse uspostaviti parlamentarni i
mesoviti sistem i nudi reSenja kako da se ta dva sistema unaprede i ucine
odrzivijim. U raspravi posvecenoj oblicima vladavine Stankovi¢ istice da
je jedna od najvecih zabluda shvatanje po kome je federalno drzavno ure-
denje spojivo iskljucivo sa republikanskim oblikom vladavine, odnosno
da je apsolutno prevazideno ucenje po kome monarhijski oblik vladavine
nije demokratski. Argumentaciju u korist ovih tvrdnji autor pronalazi u
¢injenici da je Sest od sedam savremenih federacija monarhijskog oblika
vladavine nedvosmisleno pokazalo spojivost sa demokratijom, odnosno
da se neutralna uloga monarha u pojedinim ,,starim evropskim monar-
hijama“ poput Spanije i Belgije pokazala kao kohezioni faktor izmedu
federalnih jedinica, odnosno jedan od klju¢nih faktora stabilnosti. Uz to,
primena direktne participacije federalnih jedinica u vrSenju funkcije Sefa
drzave u pojedinim federacijama, samo je dodatno ,,ucvrstila®“ polozaj
monarhija u svetu federacija.

U cetvrtom delu autor se bavi ,.krovnim® pitanjima federalne dr-
zave. Stoga ,,Kuca“ (,,Polozaj federalne drzave*) analizira nacelo supre-
matije federacije, kao i nacelo participacije federalnih jedinica u vrSenju
federalne vlasti. Prilikom analize nacela suprematije federacije, autor se
najpre bavi teorijskim konceptom pojma suverenosti, kao jednim od naj-
spornijih pitanja, da bi potom preSao na analizu spoljasnjih i unutrasnjih
elemenata suverenosti u federalnoj drzavi. S tim u vezi, Stankovi¢ kon-
statuje da spoljna i unutrasnja suverenost nesumnjivo pripadaju federaciji,
ali da u savremenim uslovima ta suverenost podleze brojim ogranicenji-
ma, kako u korist federalnih jedinica, tako i u korist medunarodnih or-
ganizacija. Uostalom, sdm autor konstatuje da se odgovor na pitanje gde
pociva suverenost u federaciji sustinski svodi na pitanje da li federalne je-
dinice imaju pravo na jednostrano otcepljenje (secesiju) i konstatuje da je
klasi¢na teorija dala negativan odgovor, ali i da pitanje secesije nije samo
pravno pitanje, ve¢ je u velikoj meri i politicko. Na kraju, nacelo supre-
matije federacije nuzno iziskuje i jako i nezavisno sudstvo kao i saradnju
dva nivoa vlasti u federaciji iskazanu kroz nacelo federalnog poverenja ili
lojalnosti. Sa druge strane, kada je re¢ o nacelu participacije federalnih je-
dinica, rasprava se sustinski svodi na pitanje neophodnosti i opravdanosti
postojanja drugog doma kao ,,Cuvara federacije®. S tim u vezi, Stankovi¢
zakljucuje da je klasi¢ni federalizam podrazumevao postojanje drugog
doma federalnog parlamenta, koji bi imao znacajnu ulogu u federalnom
sistemu, dok je on u savremenim prilikama vise deo tradicije, pa je danas
zaista moguce zamisliti i jednodomne federacije. Participacija federalnih
jedinica u vrSenju ustavotvorne vlasti efikasnija je kada se ostvaruje ne-
posredno u federalnim jedinicama, a njihov uticaj na vrSenje federalne
ustavnosudske funkcije omogucéava im da zastite svoj ustavni polozaj od
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neustavnih zakona, zakljuCuje autor. Kada je re¢ o egzekutivi, imajuci u
vidu opsti trend slabljenja uloge parlamenta u svetu, uces¢e federalnih
jedinica danas dobija sve veci znacaj u ,,svetu federalizma®.

U okviru poslednjeg poglavlja koje slikovito nosi naziv ,,Domacin-
stvo* (,,Polozaj federalnih jedinica®), autor se bavi pitanjem samostalnog
ustavotvornog kapaciteta federalnih jedinica kao i pitanjem njihove (ne)
jednakosti. Promenjena priroda federalne drzave odrazila se i na poloZaj
federalnih jedinica, buduci da se ,,federalni tas* sa federalnih jedinica po-
merio u korist federalne drzave. U raspravi o nacelu autonomije, Stanko-
vi¢ smatra da je neophodno analizirati nekoliko vaznih pitanja: 1) pitanje
raspodele nadleznosti, odnosno definisanja delokruga federacije i federal-
nih jedinica; 2) pitanje zastite teritorijalnog integriteta federalnih jedinca
i 3) pravo na samoorganizaciju federalnih jedinica. Na kraju, autor kon-
statuje da federalne jedinice svoju autonomiju najmanje koriste u dome-
nu organizacije vlasti, pa obicno sve federalne jedinice u istoj federaciji
primenjuju identi¢na reSenja po tom pitanju. Kada je re¢ o nacelu jedna-
kosti federalnih jedinica, uobi¢ajena je pojava u federacijama da celoku-
pno njihovo podrucje bude prekriveno jednoobraznom mrezom federalnih
jedinica. Medutim, relativno rano, jo§ za vreme Bizmarkovog Ustava od
1871. godine, Nemacka je stvorila model asimetri¢ne federacije.’ S tim
u vezi, u teoriji se pravi razlika izmedu asimetrije de facto i asimetrije
de iure. Fakticka asimetrija, kao prirodna posledica razlicitosti izmedu
federalnih jedinica ima pet oblika. Prvi oblik predstavlja neposrednu po-
sledicu razlicitosti u veli¢ini teritorije, dok je drugi oblik u tesnoj vezi
sa prvim i odnosi se na predstavljenost federalnih jedinica u centralnim
organima, pre svega federalnom parlamentu. Trec¢i vid fakticke asimetrije
posledica je primenjenog modela partijskog sistema u federacijama, dok
je Cetvrti oblik posledica razli¢ite ekonomske snage federalnih jedinica.
Na kraju, Stankovi¢ kao poseban oblik fakticke asimetrije navodi i polo-
7aj juznoafricke provincije Zapadni Kejp, koja je jedina od deset fede-
ralnih jedinica donela svoj ustav, iako prema federalnom ustavu i druge
federalne jedinice imaju to pravo. U okviru analize formalne asimetrije
izri¢itim ustavnim normama se pravi razlika izmedu federalnih jedinica.
Ovaj model je ocenjen kao teorijski odgovor na prakti¢ni problem hetero-
genosti u drustvu i u uporednopravnim sistemima je zabelezio pozitivna
iskustva (Ruska Federacija, Belgija, Spanija, Malezija, Sv. Kits i Nevis).

U zakljuénim razmatranjima autor se najpre jo$ jednom ukratko
osvrnuo na ranije iskazane rezultate, a potom je ponudio odgovore na tri
klju¢na pitanja savremene teorije federalizma: 1) da li je i dalje na snazi

zakon ugledanja na prvu federaciju na svetu; 2) da li je 1 dalje aktue-

3 Stankovié (2020, 346) navodi da je asimetri¢nost u nemackom federalnom ure-
denju predstavljala podela Imperije na 25 drzava medu kojima je Pruska bila dominantan
entitet, buduci da je pruski kancelar bio istovremeno kancelar Imperije, a da je pruski
monarh bio po polozaju federalni Sef drzave, sa titulom cara.

244



Prikazi (str. 210-246)

lan trend ,,slabljenja federalnog nacela po sadrzaju® i 3) da li je moguce
,meriti“ federacije pomocu ,,starih merila“? Prilikom odgovora na prvo
pitanje, Stankovi¢ konstatuje da je doslo do znacajnog slabljenja ,,zakona
ugledanja® na federalni sistem u SAD, imaju¢i u vidu razli¢itost ustavnih
tradicija, ali i problem osobenosti i heterogenosti federacija, koje su za
konkretne situacije pokusale da kreiraju federalizam po sopstvenoj meri.
Pisu¢i o trendu ,,slabljenja federalnog nacela po sadrzaju®, odnosno Sire-
nju nadleznosti federalne drzave, autor smelo zakljucuje da je ovaj kon-
cept prevaziden, imajuci u vidu tri razloga. Najpre, jer je koncept dvojnog
federalizma, za koji su stariji pisci vezivali federalno nacelo danas u pot-
punosti napusten. Drugo, imajuéi u vidu da danas federacije nastaju me-
todom devolucije, logicno je da federalne jedinice u njima nisu ,,razrade-
ne“ drzave i da one postepeno prosiruju svoju autonomiju, $to znaci da je
u njima prisutan trend decentralizacije. Na kraju, zanimljivo je ukazati na
povezanost trenda ,.slabljenja federalnog nacela po sadrzaju® i sve manje
primene ,,zakona ugledanja‘“ na SAD, odnosno ¢injenicu da savremeni fe-
deralizam pokazuje sve manje slicnosti sa klasi¢nim federalnim drzavnim
uredenjem. Poslednje pitanje rezervisano je za merenje ,,merila federaci-
je*“, odnosno postavljanje kriterijuma za utvrdivanje minimalnih uslova
prilikom ispitivanja da li jedna drzava pripada ,,federalnoj porodici“. S
tim u vezi, nakon pazljive analize stavova najuglednijih ustavnopravnih
teoretiCara federalizma, autor je ponudio svoje kriterijume koji mogu
biti od pomoc¢i prilikom utvrdivanja da li je jedna drzava federalna ili ne
(nacelo suprematije federalnog ustava, nacelo podele nadleznosti, nacelo
autonomije federalnih jedinica, nacelo participacije federalnih jedinica,
nacelo (ustavno)sudske zastite ustavnosti i zakonitosti i nacelo koopera-
tivnosti). Medutim, svi ovi kriterijumi nose sa sobom dvojaka ogranice-
nja: oni moraju uvazavati osobenosti konkretnog drustva i moraju imati
na umu neprestanu dinami¢nost federalizma*. Na kraju, imajuéi u vidu
sve razvojne stadijume federalne drzave od nastanka prve federacije pa
do danas, Stankovi¢ navodi da su viSedimenzionalnost, kontroverznost i
dinamicnost konstante federalizma.

Kreiranje bilo kog teorijskog sistema, a narocito nauke o federa-
lizmu, uslovljeno je razli¢itim znanjima, kako pravnim, tako i onim koje
uveliko nadilaze jurisprudenciju ustavnog prava. Svojim kapitalnim de-
lom Preobrazaji federalne drzave — Deset rasprava o promenjenoj priro-
di i sustini federalizma profesor dr Marko Stankovi¢ je nesporno pokazao
da je bio na visini tog zahtevnog i veoma odgovornog zadatka. Sama
monografija predstavlja sveobuhvatnu pravu raspravu o kljucnim pitanji-
ma koja ,,muce savremenu teoriju federalizma, a bogata teorijska analiza

4 Palermo i Kesler slikovito navode da ,,;ukoliko bi federalizam i federalni sistem
bili filmovi, svaka definicija bi bila samo fotografija ekrana (screenshot), stoga neminov-
no parcijalna i na kraju osudena na propast, iako su definicije nesumnjivo veoma korisne
za orijentaciju i saznavanje Sta su opsta pravila® (Palermo, Kdssler, 2017, 50).
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nudi ¢itaocu jasne, nedvosmislene i dobro obrazlozene odgovore. Uz to,
preglednost i sistemati¢nost dela napisanog jasnim, jezgrovitim stilom,
uz mnostvo primera iz uporednog prava samo su neke od karakteristika
koje ovo delo ¢ine vrednim paznje. Stoga, ostaje nam da zakljuc¢imo da
je nakon gotovo pola veka od Jovici¢evog Savremenog federalizma naSa
ustavnopravna nauka dobila izuzetno znac¢ajnu monografsku obradu fede-
ralnog drzavnog uredenja koja zasluzuje sve preporuke.
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WERNER KRAWIETZ
(1933-2019)

Werner Krawietz (1933-2019) was a proven friend and an
exceptional colleague who supported many scholars from former
Yugoslavia involved in legal theory and similar disciplines, and especially
the University of Belgrade Faculty of Law as an institution, and the
existence of that support has and will always continue to represent a great
honour for us.

In 2005, at the invitation of Academician Danilo Basta, he became
a member of the International Editorial Board of the Annals of the Faculty
of Law in Belgrade. He had previously already visited Belgrade, when
attending the symposium Legal State — The Origin and Future of an Idea.
The symposium was held on 2627 September 1991, on the occasion
of Faculty’s jubilee, i.e. its 150" anniversary. This happened during a
very difficult period for our country, and internationals were already
being discouraged from visiting, especially by the German government.
However, professor Krawietz did in fact come, speak on the topic of social
rules of the game and law from a system theory perspective and engage
in debate and informal discussion with other symposium participants:
Radomir D. Luki¢, Stevan Vracar, Erhard Denninger, Edin Saréevié,
Jasminka Hasanbegovi¢, Ulrich K. Preuf, Jovica Trkulja, Kosta Cavoski,
Dragoljub Popovi¢, Lidija R. Basta-Posavec, Bozidar S. Markovi¢ and
Slavoljub Popovi¢. He recalled the aforementioned colleagues years after
the event and inquired about them at every subsequent occasion. The
scientific value of the presentations at that symposium was and will be
evaluated by the readers of the bilingual (Serbian-German) edition of the
proceedings published that same year.

Still, professor Krawietz did even more on that occasion: he
suggested and in a certain manner undertook the obligation to publish

" Full Professor, University of Belgrade Faculty of Law.
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the papers from the Symposium in the special volume (Sonderheft) of
the renowned Rechtstheorie journal that he had been editing for many
years. However, in attempting to do so he faced strong resistance and
harsh criticism at home, both from his colleagues, who strictly adhered
to the views of their government during the UN sanctions against the
Federal Republic of Yugoslavia, and, though informally, from that
same government which had quite widely interpreted and implemented
the sanctions. Still, he managed to withstand the pressure and stood
firm in his conviction that the actors in culture and government policy
should remain separate and that imposing collective cultural sanctions
on colleagues should be resisted, which two years later resulted in the
publication of: D. Basta, W. Krawietz, D. Miiller (eds.), Rechtsstaat —
Ursprung und Zukunft einer ldee. Symposium zum 150jdhrigen Bestehen
der Belgrader Juristischen Fakultdt: Sonderheft Jugoslawien (Symposium
on the 150th anniversary of the Belgrade Faculty of Law. Special issue
Yugoslavia). Rechtstheorie, Vol. 24, No. 1-2, 1993, SS. 1-260. This
last journal differs from the previously mentioned bilingual proceedings
(which is good) because it includes an additional paper — the German
translation of a text by Danilo Basta titled Sta nije pravna driava [What
isn’t legal state] (Gledista, 1989, No. 10-12, 75-78).

The exceptional character of Werner Krawietz is also reflected
in his professional achievements. In the best tradition of the German
approach to university studies (taking simultaneous majors at different
universities), after graduating high school, he studied law, philosophy
and sociology in Munster, Freiburg and Graz, from 1954 to 1957. Then
he passed the first state examination in Hamm, at the Supreme Court
of North Rhine-Westphalia, one of the Germany’s biggest and oldest
courts, dating back to the early 19" century. After that he passed the
National Economy Exam in Graz, as well as subsequently received his
PhD in Political Science in 1960. He passed the second state examination
(corresponding to the bar exam) in 1963, and received his second PhD in
Munster in 1965 — this time in Legal Science — with a dissertation titled
Das positive Recht und seine Funktion. Kategoriale und methodologische
Uberlegungen zu einer funktionalen Rechtstheorie [Positive law and its
function: Categorical and methodological considerations on a functional
theory of law]. This dissertation was published two years later (in 1967)
in Berlin by Duncker & Humblot, one of the oldest and most renowned
German publishing houses (dating back to late 18" century) specialized
for the field of legal, government, political, economic, social, historical
and literary sciences, as well as philosophy, i.e. the field of humanities.

As a lawyer who had passed the state exams and obtained his
(first) PhD, he was employed in the administration of Munster University
(1964-1966), and then, after receiving his second PhD, he became an
assistant professor in the Institute of Public Law and Policy (1966-1974).
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In 1970 — together with Karl Engisch, Herbert L.A. Hart, Hans
Kelsen, Ulrich Klug and Karl R. Popper — Werner Krawietz participated
in the founding of Rechtstheorie, a journal for legal method, logic and
theory, general theory of law and state, theory of communication, norms
and action, legal sociology and philosophy. Rechtstheorie would soon
become and remain one of the most respectable global journals in its
field, and Werner Krawietz would remain its editor for many years, up
until his death. In professional circles he might be primarily recognized
in this role.

In 1974, he obtained Venia legendi in Public Law, Legal Theory
and Sociology of Law at the Munster Faculty of Law, on the basis of
his Habilitation thesis Theorie und Technik der Begriffsjurisprudenz [The
theory and technique of conceptual jurisprudence] which was published
in 1976 by the Wissenschaftliche Buchgesellschaft publishing house in
Darmstadt. He became a full professor of Theory of Law, Philosophy
of Law and Social Philosophy in 1979, taking over the seat from his
mentor Helmut Schelsky. He held the position of Dean of Faculty of Law
from 1980 to 1982, and continued lecturing even after retiring in 1999 as
professor emeritus.

From the very beginning Werner Krawietz possessed an
extraordinary sense for cooperation in science even beyond the borders of
his own country, which with time allowed him to gain great prominence
and the respect of his colleagues. In 1982 he was appointed professor
at the European Faculty of Land Use and Development in Strasbourg.
He developed especially strong cooperation with the Moscow State
University Faculty of Law and the Russian Academy of Sciences Institute
of State and Law, which is especially reflected in the International Centre
for German-Russian Legal Studies, which he established in Munster. For
many years he was a member of the Executive Committee of International
Association for the Philosophy of Law and Social Philosophy (IVR).

His writings include more than four hundred bibliographic units.
He was particularly involved in the study of the foundations of legal
science, theory of state and law, political systems analysis, comparison
of institutions and systems, the new constitutionalism in post-Soviet
constitutional and legal states, as well as legal system changes. The scope
and achievements of his research is indirectly demonstrated by as many
as three Festschrift publications honouring him. These edited volumes
were dedicated to: issues of legal norm and legal reality — Rechtsnorm
und Rechtswirklichkeit [Legal norm and legal reality], published in
1993 on the occasion of his 60th birthday; legal and social theory —
Theorie des Rechts und der Gesellschaft [On law and soceity theory],
an edited volume from 2003; as well as on positivity, normativity and
institutionality of law — Positivitdt, Normativitit und Institutionalitdt des
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Rechts, a 2013 celebratory publication published on his 80th birthday.
The author of these lines had the honour of being the only author from
Southeastern Europe who was invited to provide her contribution to this
last publication.

Krawietz’s impressive body of scientific work and results, as well
as the various forms of cooperation that he had initiated, have been widely
recognized and acknowledged. He received the honorary doctorate from
Helsinki University, regular membership in the Finnish Academy of
Science (despite not being Finnish), an honorary doctorate and tenure at
the renowned Hungarian Etvos-Lorand University, honorary membership
(also as the first German to receive such an acknowledgement) and a
honorary doctorate from the Russian Academy of Science, as well as
honorary doctorates from the University of Salento in Lecce (Italy) and
the University of Tartu (Estonia).

We shall remember Werner Krawietz not only for his exceptional
academic achievements but also as a sincere friend of the Belgrade
University Faculty of Law, as a man who has provided our faculty and his
Serbian colleagues with support during difficult times, when we needed
it the most.
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Anali Pravnog fakulteta u Beogradu objavljuju tekstove na srp-
skom i engleskom jeziku.

Autori zadrzavaju autorsko pravo na svome delu. Medutim, uslov
za objavljivanje u Analima Pravnog fakulteta u Beogradu jeste da auto-
ri izdavacu dozvole da objavi delo, da garantuju pravo da ¢e Anali biti
navedeni kao izvorni izdavac¢ u slucaju ponovnog objavljivanja i da neis-
kljuc¢ivo ustupe ovlaséenje na umnozavanje te ovlaséenje da se tekst ucini
dostupnim javnosti i da se distribuira u svim oblicima i medijima. Objav-
ljeni tekstovi se distribuiraju pod uslovima licence ,,Creative Commons
Attribution 4.0 International License (CC BY)“.

Predajom teksta, autor izjavljuje da tekst nije ni objavljen ni pri-
hvacéen za objavljivanje te da nece biti predat za objavljivanje bilo kom
drugom mediju. Autor takode izjavljuje da je nosilac autorskog prava, da
je obavesten o pravima trecih lica i da je ispunio zahteve koji proizlaze
iz tih prava.

Prijem svih tekstova bi¢e potvrden elektronskom postom. Redak-
cija ¢e razmotriti podobnost svih radova da budu podvrgnutl postupku
recenziranja. Podobni tekstovi Salju se na dvostruku anonimnu recenziju.

Informacije o urednickoj politici Anala Pravnog fakulteta u Be-
ogradu videti na: ojs.ius.bg.ac.rs/index.php/anali/about/editorial Policie-
stopen%20AccessPolicy.

Ako zelite da predate svoj rad Analima Pravnog fakulteta u Beo-
gradu, molimo vas da pratite sledeca uputstva.

Ako predajete rad na engleskom jeziku, molimo vas da pratite po-
sebno uputstvo koje je dostupno na: ojs.ius.bg.ac.rs/index.php/anali/in-
formation/authors.

Rukopis treba da bude ureden na sledeci nacin:
1. naslovna strana,
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2. apstrakt i kljucne reci,
3. rukopis i spisak literature,
4. dodaci, tabele 1 slike.

1. NASLOVNA STRANA

Naslovna strana rukopisa treba da sadrzZi sledeée podatke:

— naslov teksta,
— 1ime, prezime, godinu rodenja i afilijaciju svih autora,
— punu adresu za korespondenciju i adresu elektronske poste.

Ako je tekst koautorski, molimo vas da dostavite trazene podatke
za svakog autora.

2. APSTRAKT I KLJUCNE RECI

Tekstu prethodi apstrakt koji je strogo ograni¢en na 150 reci. Ap-
strakt ne sme da sadrZi neodredene skracenice ili reference.

Molimo vas da navedete pet klju¢nih reci koje su prikladne za in-
deksiranje.

Radovi na srpskom jeziku treba da sadrze apstrakt i kljucne reci i
na srpskom i na engleskom jeziku. U tom slucaju, apstrakt i klju¢ne reci
na engleskom jeziku treba da se nalaze iza spiska literature.

3. RUKOPIS I SPISAK LITERATURE

Zbog anonimnog recenziranja, imena autora i njihove institucional-
ne pripadnosti ne treba navoditi na stranicama rukopisa.

Tekstovi moraju da budu napisani u slede¢em formatu:

— veliCina stranice: A4,

— margine: 2,5 cm,

— font: Times New Roman,

— razmak izmedu redova u glavnom tekstu: 1,5,

— razmak izmedu redova u fusnotama: Easy,

— veli¢ina slova u glavnom tekstu: 12 pt,

— velicina slova u fusnotama: 10 pt,

— numeracija stranica: arapski broj u donjem desnom uglu stranice.
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Druge autore treba navoditi po imenu i prezimenu kada se prvi put
pominju (Petar Petrovic), a zatim samo po prezimenu (Petrovic). Ne treba
navoditi ,,profesor®, ,,dr*, ,,g.“ niti bilo kakve titule.

Sve slike i tabele moraju da budu pomenute u tekstu, prema redo-
sledu po kojem se pojavljuju.

Sve akronime treba objasniti prilikom prvog koriS¢enja, a zatim se
navode velikim slovima.

Evropska unija — EU,

The United Nations Commission on International Trade Law —
UNCITRAL

Brojevi od jedan do devet piSu se slovima, ve¢i brojevi piSu se
ciframa. Datumi se piSu na slede¢i nacin: 1. januar 2012; 2011-2012;
tridesetih godina 20. veka.

Fusnote se koriste za objasnjenja, a ne za navodenje literature. Pro-
sto navodenje mora da bude u glavnom tekstu, sa izuzetkom zakona i
sudskih odluka.

Podnaslove treba pisati na sledeéi nacin:

1. VELIKA SLOVA
1.1. Prvo slovo veliko
1.1.1. Prvo slovo veliko kurziv

Citiranje

Svi citati, u tekstu i fusnotama, treba da budu napisani u sledecem
formatu: (autor/godina/broj strane ili vise strana).

Domaca imena koja se pominju u recenici ne treba ponavljati u
zagradama:

— Prema Milosevi¢u (2014, 224-234)...

— Rimski pravnici su poznavali razlicite klasifikacije stvari (Milo-

Sevi¢ 2014, 224-234)

Strana imena koja se pominju u recenici treba da budu transkri-
bovana, a u zagradama ih treba ponoviti i ostaviti u originalu. U spisku
literature strana imena se ne transkribuju:

— Prema Kociolu (Koziol 1997, 73-87)...
— O tome je opsezno pisao Kociol (Koziol 1997, 73-87).

— Koziol, Helmut. 1997. Osterreichisches Hafipflichtrecht, Band
I: Allgemeiner Teil. Wien: Manzsche Verlags— und Universitét-
sbuchhandlung.
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Domaca dela se citiraju pismom kojim su Stampana. U spisku li-
terature delo Stampano latinicom navodi se samo latinicom, a delo Stam-
pano ¢irilicom navodi se ¢irilicom i latinicom, pri cemu se latini¢na refe-
renca stavlja u zagrade:

Prema MiloSevicu (2014, 347-352)...

Milosevi¢, Miroslav. 2014. Rimsko pravo. Beograd: Pravni fa-
kultet Univerziteta u Beogradu — Dosije studio. (Milosevi¢, Mi-
roslav. 2014. Rimsko pravo. Beograd: Pravni fakultet Univerzi-
teta u Beogradu — Dosije studio.)

Vukadinovi¢ (Vukadinovi¢ 2015, 27) istiCe da jemac ispunjava
tudu, a garant svoju obavezu.

U literaturi se navodi (Vukadinovi¢ 2015, 27)...

Vukadinovi¢, Radovan. 5-6/2015. O pravnom regulisanju posla
bankarske garancije u novom Gradanskom zakoniku. Pravni Zi-
vot 64: 17-36.

Pozeljno je da u citatima u tekstu bude naveden podatak o broju
strane na kojoj se nalazi deo dela koje se citira.

Isto tako i/ Isto / Kao i Konstantinovi¢ (1969, 125-127);
Prema Bartos$ (1959, 89 fn. 100) — tamo gde je fusnota 100 na 89.

strani;

Kao $to je predlozio Barto$ (1959, 88 i fn. 98) — tamo gde fusnota
98 nije na 88. strani.

Pre broja strane ne treba stavljati oznaku ,,str.”, ,,p.“, ,,£.“ ili sli¢no.

[zuzetno, tamo gde je to prikladno, autori mogu da koriste citate u
tekstu bez navodenja broja strane dela koja se citira. U tom slucaju autori
mogu, ali ne moraju da koriste neku od naznaka kao Sto su: videti, poseb-
no videti, videti na primer i dr.

(videti, na primer, Barto§ 1959; Simovi¢ 1972)

(videti posebno Baki¢ 1959)

(Stankovi¢, Orli¢ 2014)

Jedan autor
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University Press.

T: Isto kao i Avramovi¢ (2008, broj strane), tvrdimo da...
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L: Avramovié, Sima. 2008. Rhetorike techne — vestina besednistva
i javni nastup. Beograd: Sluzbeni glasnik — Pravni fakultet Univerziteta u
Beogradu. (Avramovi¢, Sima. 2008. Rhetorike techne — vestina besednis-
tva i javni nastup. Beograd: Sluzbeni glasnik — Pravni fakultet Univerzi-
teta u Beogradu.)

T: Vasiljevi¢ (2007, broj strane),

L: Vasiljevi¢, Mirko. 2007. Korporativno upravijanje: pravni as-
pekti. Beograd: Pravni fakultet Univerziteta u Beogradu. (Vasiljevi¢, Mir-
ko. 2007. Korporativno upravljanje: pravni aspekti. Beograd: Pravni fa-
kultet Univerziteta u Beogradu.)

Dva autora

T: Kao $to je ukazano (Daniels, Martin 1995, broj strane),

L: Daniels, Stephen, Joanne Martin. 1995. Civil Injuries and the
Politics of Reform. Evanston, Ill.: Northwestern University Press.

T: Kao $to je pokazano (Stankovié¢, Orli¢ 2014, broj strane),

L: Stankovi¢, Obren, Miodrag Orli¢. 2014. Stvarno pravo. Beo-
grad: Nomos. (Stankovi¢, Obren, Miodrag Orli¢. 2014. Stvarno pravo.
Beograd: Nomos.)

Tri autora

T: Kao sto su predlozili Sesil, Lind i Bermant (Cecil, Lind, Ber-
mant 1987, broj strane),

L: Cecil, Joe S., E. Allan Lind, Gordon Bermant. 1987. Jury Ser-
vice in Lengthy Civil Trials. Washington, D.C.: Federal Judicial Center.

ViSe od tri autora

T: Prema istrazivanju koje je sproveo Tarner sa saradnicima (Tur-
ner et al. 2002, broj strane),

L: Turner, Charles F., Susan M. Rogers, Heather G. Miller, William
C. Miller, James N. Gribble, James R. Chromy, Peter A. Leone, Phillip
C. Cooley, Thomas C. Quinn, Jonathan M. Zenilman. 2002. Untreated
Gonococcal and Chlamydial Infection in a Probability Sample of Adults.
Journal of the American Medical Association 287: 726-733.

T: Pojedini autori smatraju (Varadi et al. 2012, broj strane)...

L: Varadi, Tibor, Bernadet Bordas, Gaso KneZevi¢, Vladimir Pavié.
2012. Medunarodno privatno pravo. 14. izdanje. Beograd: Pravni fakultet
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Univerziteta u Beogradu. (Varadi, Tibor, Bernadet Bordas, Gaso KneZe-
vi¢, Vladimir Pavi¢. 2012. Medunarodno privatno pravo. 14. izdanje. Be-
ograd: Pravni fakultet Univerziteta u Beogradu.)

Institucija kao autor

T: (U.S. Department of Justice 1992, broj strane)

L: U.S. Department of Justice. Office of Justice Programs. Bureau
of Justice Statistics. 1992. Civil Justice Survey of State Courts. Washin-
gton, D.C.: U.S. Government Printing Office.

T: (Zavod za intelektualnu svojinu Republike Srbije 2015, broj
strane)

L: Zavod za intelektualnu svojinu Republike Srbije. 2015. 95 godi-
na zastite intelektualne svojine u Srbiji. Beograd: Colorgraphx. (Zavod za
intelektualnu svojinu Republike Srbije. 2015. 95 godina zastite intelektu-
alne svojine u Srbiji. Beograd: Colorgraphx.)

Delo bez autora

T: (Journal of the Assembly 1822, broj strane)

L: Journal of the Assembly of the State of New York at Their
Forty-Fifth Session, Begun and Held at the Capitol, in the City of Albany,
the First Day of January, 1822. 1822. Albany: Cantine & Leake.

Citiranje viSe dela istog autora

Klermont i Ajzenberg smatraju (Clermont, Eisenberg 1992, broj
strane; 1998, broj strane)...

Basta isti¢e (2001, broj strane; 2003, broj strane)...

Citiranje viSe dela istog autora iz iste godine

T: (White 1991a, page)

L: White, James A. 1991a. Shareholder-Rights Movement Sways a
Number of Big Companies. Wall Street Journal. April 4.

Istovremeno citiranje viSe autora i dela

(Grogger 1991, broj strane; Witte 1980, broj strane; Levitt 1997,
broj strane)

(Popovi¢ 2017, broj strane; Labus 2014, broj strane; Vasiljevic
2013, broj strane)
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Poglavlje u knjizi

T: Holms (Holmes 1988, broj strane) tvrdi...

L: Holmes, Stephen. 1988. Precommitment and the Paradox of De-
mocracy. 195-240. Constitutionalism and Democracy, ed. John Elster,
Rune Slagstad. Cambridge: Cambridge University Press.

Poglavlje u delu koje je izdato u viSe tomova
T: Svarc i Sajks (Schwartz, Sykes 1998, broj strane) tvrde suprot-
no.

L: Schwartz, Warren F., Alan O. Sykes. 1998. Most-Favoured-Na-
tion Obligations in International Trade. 660—664, The New Palgrave Di-
ctionary of Economics and the Law, Vol. 11, ed. Peter Newman. London:
MacMillan.

Knjiga sa viSe izdanja

T: Koriste¢i Grinov metod (Greene 1997), napravili smo model
koji...

L: Greene, William H. 1997. Econometric Analysis. 3. ed. Upper
Saddle River, N.J.: Prentice Hall.

T: (Popovi¢ 2018, broj strane),

R: Popovi¢, Dejan. 2018. Poresko pravo. 16. izdanje. Beograd:
Pravni fakultet Univerziteta u Beogradu. (Popovi¢, Dejan. 2018. Poresko
pravo. 16. izdanje. Beograd: Pravni fakultet Univerziteta u Beogradu.)

Navodenje broja izdanja nije obavezno.

Ponovno izdanje — reprint

T: (Angell, Ames [1832] 1972, 24)

L: Angell, Joseph Kinniaut, Samuel Ames. [1832] 1972. A4 Treatise
on the Law of Private Corporations Aggregate. Reprint, New York: Arno
Press.

Clanak

U spisku literature navode se: prezime i ime autora, broj i godina
objavljivanja sveske, naziv ¢lanka, naziv Casopisa, godina izlazenja caso-
pisa, stranice. Pri navodenju inostranih ¢asopisa koji ne numeri$u sveske
taj podatak se izostavlja.
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T: Taj model koristio je Levin sa saradnicima (Levine ef al. 1999,
broj strane)

L: Levine, Phillip B., Douglas Staiger, Thomas J. Kane, David J.
Zimmerman. 1999. Roe v. Wade and American Fertility. American Jour-
nal of Public Health 89: 199-203.

T: Na to je ukazao Vasiljevi¢ (2018, broj strane)

L: Vasiljevi¢, Mirko. 2/2018. Arbitrazni ugovor 1 inter-
kompanijskopravni sporovi. Anali Pravnog fakulteta u Beogradu 66: 7-46.
(Vasiljevi¢, Mirko. 2/2018. Arbitrazni ugovor i interkompanijskopravni
sporovi. Anali Pravnog fakulteta u Beogradu 66: 7-46.)

T: Orli¢ isti¢e uticaj uporednog prava na sadrzinu Skice (Orli¢
2010, 815-819).

L: Orli¢, Miodrag. 10/2010. Subjektivna deliktna odgovornost u
srpskom pravu. Pravni Zivot 59: 809-840.

Citiranje celog broja ¢asopisa
T: Tome je posvecena jedna sveska Casopisa Texas Law Review
(1994).

L: Texas Law Review. 1993-1994. Symposium. Law of Bad Faith
in Contracts and Insurance, special edition 72: 1203—-1702.

T: Osiguranje od gradanske odgovornosti podrobno je analizirano u
Casopisu Anali Pravnog fakulteta u Beogradu (1982).

L: Anali Pravnog fakulteta u Beogradu. 6/1982. Savetovanje: Neka
aktuelna pitanja osiguranja od gradanske odgovornosti, 30: 939-1288.
(Anali Pravnog fakulteta u Beogradu. 6/1982. Savetovanje: Neka aktuel-
na pitanja osiguranja od gradanske odgovornosti, 30: 939—-1288.)

Komentari

T: Smit (Smith 1983, broj strane) tvrdi...

L: Smith, John. 1983. Article 175. Unjust Enrichment. 195-240.
Commentary to the Law on Obligations, ed. Jane Foster. Cambridge:
Cambridge University Press.

T Prema Smalenbahy (Schmalenbach 2018, broj strane), jasno je
da...

L: Schmalenbach, Kirsten. 2018. Article 2. Use of Terms. 29-55.
Vienna Convention on the Law of Treaties: A Commentary, eds. Oliver
Dorr, Kirsten Schmalenbach. Berlin: Springer-Verlag GmbH Germany.
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T: Perovi¢ (Perovi¢ 1980, broj strane) tvrdi da...

L: Perovi¢, Slobodan. 1980. Clan 45. Predugovor. 221-224. Ko-
mentar Zakona o obligacionim odnosima, ur. Slobodan Perovi¢, Dra-
goljub Stojanovi¢. Gornji Milanovac: Kulturni centar — Kragujevac: Prav-
ni fakultet Univerziteta u Kragujevcu.

Clanak u ¢asopisu ili dnevnim novinama bez autora

T: objavljeno u Politici (2019)

L: Politika. 2019. Srbija snazno posvecena evropskom putu. Mart
2019. (Politika. 2019. Srbija snazno posvecena evropskom putu. Mart
2019)

T: Kao $to je objavljeno u Casopisu Newsweek (2000)...
L: Newsweek. 2000. MP3.com Gets Ripped. 18 September.

Clanak u ¢asopisu ili dnevnim novinama sa autorom (autorima)

T U Vremenu je objavljeno (Svarm, Georgijev 2018) da...

L: Svarm, Filip, Slobodan Georgijev. 2018. Razgrani¢enje je model
u skladu sa politikom etni¢kog ¢iS¢enja. Vreme. Avgust 2018.

T: (Mathews, DeBaise 2000)

L: Mathews, Anna Wilde, Colleen DeBaise. 2000. MP3.com Deal
Ends Lawsuit on Copyrights. Wall Street Journal. 11 November.

Neobjavljeni rukopis

T: (Avramovic¢, Todorovi¢ 2017)

L: Avramovi¢, Pavle, Nenad Todorovi¢. 2017. Sticanje bez osnova
u rimskom pravu. Neobjavljen rukopis. Univerzitet u Nisu, Pravni fakul-
tet, avgust. (Avramovi¢, Pavle, Nenad Todorovi¢. 2017. Sticanje bez os-
nova u rimskom pravu. Neobjavljen rukopis. Univerzitet u NiSu, Pravni
fakultet, avgust.)

T: (Daughety, Reinganum 2002)

L: Daughety, Andrew F., Jennifer F. Reinganum. 2002. Exploiting
Future Settlements: A Signaling Model of Most-Favored-Nation Clauses
in Settlement Bargaining. Unpublished manuscript. Vanderbilt University,
Department of Economics, August.
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Radni dokument

T: (Stojanovi¢, Savi¢ 2017)

L: Stojanovi¢, Ognjen, Martin Savi¢. 2017. Pravna priroda ugovora
o kreditu. Radni dokument. Institut za pravo i finansije, Beograd. (Sto-
janovi¢, Ognjen, Martin Savi¢. 2017. Pravna priroda ugovora o kreditu.
Radni dokument. Institut za pravo i finansije, Beograd.)

T: (Eisenberg, Wells 2002)

L: Eisenberg, Theodore, Martin T. Wells. 2002. Trial Outcomes and
Demographics: Is There a Bronx Effect? Working paper. Cornell Univer-
sity Law School, Ithaca, NY.

Numerisani radni dokument

T: (Tomi¢, Pavlovi¢ 2018)

L: Tomi¢, Janko, SaSa Pavlovi¢. 2018. Uporednopravna anali-
za propisa u oblasti radnog prava. Radni dokument br. 7676. Institut za
uporedno pravo, Beograd. (Tomi¢, Janko, Sasa Pavlovi¢. 2018. Upored-
nopravna analiza propisa u oblasti radnog prava. Radni dokument br.
7676. Institut za uporedno pravo, Beograd.)

T: (Glaeser, Sacerdote 2000)

L: Glaeser, Edward L., Bruce Sacerdote. 2000. The Determinants
of Punishment: Deterrence, Incapacitation and Vengeance. Working Paper
No. 7676. National Bureau of Economic Research, Cambridge, Mass.

Li¢na korespondencija/komunikacija

T: Kao sto tvrdi Damnjanovi¢ (2017),

L: Damnjanovi¢, Vicentije. 2017. Pismo autoru, 15. januar. (Dam-
njanovi¢, Vicentije. 2017. Pismo autoru, 15. januar.)

T: (Welch 1998)

L: Welch, Thomas. 1998. Letter to author, 15 January.

Stabilni internet protokol (URL)

T: Prema Zavodu za intelektualnu svojinu Republike Srbije (2018),

L: Zavod za intelektualnu svojinu Republike Srbije. 2018. Godis-
nji izvestaj o radu za 2017. godinu. http://www.zis.gov.rs/o-zavodu/godis-
nji-izvestaji. 50.html, poslednji pristup 28. marta 2018. (Zavod za intelek-
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tualnu svojinu Republike Srbije. 2018. Godisnji izvestaj o radu za 2017.
godinu. Attp.//www.zis.gov.rs/o-zavodu/godisnji-izvestaji.50.html, posled-
nji pristup 28. marta 2018.)

T: According to the Intellectual Property Office (2018)
L: R.S. Intellectual Property Office. 2018. Annual Report for 2017. http://
www.zis.gov.rs/about-us/annual-report. 106.html, last visited 28 February,
2019.

U Stampi

T: (Bogdanovi¢ 2019, broj strane)

L: Bogdanovi¢, Luka. 2019. Ekonomske posledice ugovaranja kla-
uzule najpovlascenije nacije u bilateralnim investicionim sporazumima.
Nomos, tom 11, u Stampi. (Bogdanovi¢, Luka. 2019. Ekonomske posle-
dice ugovaranja klauzule najpovlaséenije nacije u bilateralnim investicio-
nim sporazumima. Nomos, tom 11, u Stampi.)

T: (Spier 2003, broj strane)

L: Spier, Kathryn E. 2003. The Use of Most-Favored-Nations
Clauses in Settlement of Litigation. RAND Journal of Economics, vol.
34, in press.

Prihvaceno za objavljivanje

T: U jednom istrazivanju (Petrovi¢, prihvaceno za objavljivanje)
posebno se istice znacaj prava manjinskih akcionara za funkcionisanje
akcionarskog drustva.

L: Petrovi¢, Marko. Prihvaceno za objavljivanje. Prava manjinskih
akcionara u kontekstu funkcionisanja skupstine akcionarskog drustva.
Pravni Zivot.

T: Jedna studija (Joyce, prihvaceno za objavljivanje) odnosi se na

Kolumbijski distrikt.

L: Joyce, Ted. Forthcoming. Did Legalized Abortion Lower Cri-
me? Journal of Human Resources.

Sudska praksa

F(usnote): Vrhovni sud Srbije, Rev. 1354/06, 6. 9. 2006, Paragraf
Lex; Vrhovni sud Srbije, Rev. 2331/96, 3. 7. 1996, Bilten sudske prakse
Vrhovnog suda Srbije 4/96, 27; CJEU, case C-20/12, Giersch and Others,
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ECLI:EU:C:2013:411, para. 16; Opinion of AG Mengozzi to CJEU, case
C-20/12, Giersch and Others, ECLI:EU:C:2013:411, para. 16.

T: Za reference u tekstu koristiti skracenice (VSS Rev. 1354/06;
CJEU C-20/12, ili Giersch and Others; Opinion of AG Mengozzi) konzi-
stentno u celom ¢lanku.

L: Ne treba navoditi sudsku praksu u spisku koris¢ene literature.

Zakoni i drugi propisi

F: Zakonik o krivicnom postupku, Sluzbeni glasnik RS 72/2011,
101/2011, 121/2012, 32/2013, 45/2013 i 55/2014, ¢l. 2, st. 1, ta¢. 3; Regu-
lation (EU) No. 1052/2013 establishing the European Border Surveillance
System (Eurosur), OJ L 295 of 6/11/2013, Art. 2 (3); Directive 2013/32/
EU on common procedures for granting and withdrawing international
protection (recast), OJ L 180 of 29/6/2013, 60, Art. 6 (3).

T: Za reference u tekstu koristiti skracenice (ZKP ili ZKP RS; Re-
gulation No. 1052/2013; Directive 2013/32) konzistentno u celom ¢lanku.

L: Ne treba navoditi propise u spisku koris¢ene literature.

4. PRILOZI, TABELE I SLIKE

Fusnote u prilozima numerisu se bez prekida kao nastavak na one
u ostatku teksta.

Numeracija jednacina, tabela i slika u prilozima pocinje sa 1 (jed-
nacina Al, tabela A1, slika A1 itd., za prilog A; jednacina B1, tabela B1,
slika B1 itd., za prilog B).

Na strani moze biti samo jedna tabela. Tabela moze zauzimati vise
od jedne strane.

Tabele imaju kratke naslove. Dodatna objaSnjenja se navode u na-
pomenama na dnu tabele.

Treba identifikovati sve koli¢ine, jedinice mere i skracenice za sve
unose u tabeli.

Izvori se navode u celini na dnu tabele, bez unakrsnih referenci na
fusnote ili izvore na drugim mestima u ¢lanku.

Slike se prilazu u fajlovima odvojeno od teksta i treba da budu
jasno obelezene.

Ne treba koristiti sencenje ili boju na grafickim prikazima. Ako je
potrebno vizuelno istaci pojedine razlike, molimo vas da koristite Srafira-
nje i unakrsno Srafiranje ili drugo sredstvo oznacavanja.
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Uputstvo za autore (str. 251-263)

Ne treba koristiti okvir za tekst ispod ili oko slike.

Molimo vas da koristite font Times New Roman ako postoji bilo
kakvo slovo ili tekst na slici. Veli¢ina fonta mora biti najmanje 7.

Grafici ne sadrze bilo kakvu boju.

Naslovi slika su navedeni i na zasebnoj stranici sa dvostrukim pro-
redom pod nazivom — Legenda kori$¢enih slika.

Slike ne mogu biti vece od 10 cm x 18 cm. Da bi se izbeglo da
slika bude znacajno smanjena, objasnjenja pojedinih delova slike treba da
budu postavljena u okviru slike ili ispod nje.
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