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HEOCHOBAHO OBOT'AREBLE YV OJHOCY HA
YI'OBOPHO, AEJIMKTHO U CTBAPHO ITPABO

Ilpaso neocnosanoe obocahersa He3asucHa je zpama 06IULAYUOHO2 NPABA
Koja ce 3002 c602 pazeoja y ucmopuju 00 Heke Mmepe npexkianda ca opyeum oonacmuma
YUBUIHOZ NPAsa — OCNUKMHUM, CIMGAPHUM U Y2080PHUM HPABOM Me NOCI0800CHE0M
6e3 nanoza. Ynpaso 3002 moea ce wecmo nocmasba NUMarbe 00HOCA Y2080PHUX 30X~
meea npema 3axmesuma no Opyeum npaguum ochosama. Pao ce 6asu numareem oa
JU je 3axmes u3 HeocHoganoe 060zahera y 00HOCY HA Y2080PHO, OENUKMHO U CMEaAp-
HO npaso cyncuoujapnoe kapakmepa u 0a 1y je UCKALYYeH YKOIUKO NOGepuiay uma
Moeyhinocm 0a noduece 3axmes no Opy2auujoj, Cheyujaru308anoj npagHoj ocHosu. Y
pacnpasu ce, K0ja C108eHAYKO NPABO CMABHA Y CPeOUme U AHATU3UPA 2d Y CEEM.TY
peuterba 00abpanux CMpanux NPAsHUx cucmemd, pasmampajy paziudume eapujanme
NPUHYUna cyncuoujapHocmu me yno2a u 3Hauaj npasea Heocnoeawoz obozahera y
cucmemy epahamnckoe npasa.

Kibyune peun: Cyncuoujapnocm. — Heocnosano obozaherwe. — Konoukyuje. — Bep-
suje. — Ilpunyun cneyujannocmu.

1. YBO/J

Haxo HeocHoBaHO oOoraheme MpecTaBiba ayTOHOMHU H3BOP 00a-
Be€3a U CTBapa KOMILIETaH CHCTEM IPaBUIIa ca COIICTBEHUM KOHIICTITUMA U
MPUHITUIINMA, H-ETOB MOJIOKA] Y TIOcTojeheM TTpaBHOM CHCTEMY HHje TIOT-
MyHO pa3jammkeH. ToMme je monpuHena MUCTOPUjCKa IHCIep3rja 3aXxTeBa
U3 TpaBHO HEOCHOBaHOr oOorahiema KOjU Cy ce BEKOBHMa pa3BHjasiid
MOA OKPHJbEM Da3IMYUTUX HHCTHTYTa W TEK Cy HENaBHO CIOjeHH Yy

ACHCTeHTKHUA 32 TpahaHcKo U ImpuBpeqHO npaso, [IpaBHu ¢axynrer YHHBEp-
surera y JbyOsvanu, karmen.lutman@pf.uni-Ij.si.
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JETMHCTBEHU KOHIIETIT HeoCHOBaHOT obOorahema. [laHac ce jomr yBek o
HEKe Mepe IMpeKiana ca APYTruM o0JacThMa IMBHIIHOT IIpaBa — JEIHK-
THUM, CTBaPHHM M YTOBOPHUM IPaBOM T€ TOCJIOBOJICTBOM 0€3 Hajiora —
300r yera je, demnihe oj OMIO KOje Ipyre rpaHe OOJUTralMOHOr TpaBa, y
KOHKYPEHIIM]JU ca 3aXTeBUMa JAPYTUX MPaBHUX O0JACTH.

UYecro ce mpumehyje ma 3axteB u3 oborahema mMa caMo CYTICH-
IUjapHy YJIOTY M Ha Hbera ce MOXKe I03BaTH TEK aKo 3a MOBEPHOYEBO
MOTpaXXWBake HE TOCTOje JpyTe CHelnHjalHHje MpaBHE OCHOBE. Y TOM
CMUCITY, HeOCHOBaHO oboraheme Ou Tpebano Aa CIyXH 3a MOMyHaBamke
Ipa3sHUHA KaJa ce 3a OTKJIambambe MOCIeIUIa HEOCHOBAHOT IPEeHOca NMO-
BHHE He MOry Hahum OCHOBe y IPYrMM HHCTHTYTHMa rpaljaHckor mpasa
WIH Ce HHXOBOM IPUMEHOM He MOTY TOCTHhH 33/10BOJbaBajyhn pesynra-
1 (Letovska 2007, 3).

AyTopH Ta Topesie ca 3alITHTHOM MPEKOM Koja Ipy)Ka W3BECHY
¢dnexcubumHOCT Y obnuranuonom mpasy (Letovska 2007, 3). Otyna u me-
tadopa 0 ABOIIABOM OOry JaHycy, mpema Kojoj HeOCHOBaHO oOoraheme
JemMHMM JIMIEM TVeia TpeMa YrOBOPHOM IpaBy M HACTOjU Ja WCIIPaBU
HETOBE IPEIIKe, JOK JPYTHM JIMIEM M3 HCTOT pazjora rieia mpema je-
JUKTHOM H cTBapHOM mpaBy (Dannemann 2009, 7). Melytum, ymipaBo je
HEOCHOBaHO oOoraheme IrpaHa OONMTaIMOHOT MpaBa Koja OCHTypaBa Ja
ce HHMKO 0e3 3aKOHCKOT OCHOBa HE MOYKE OKOPHCTHTH Ha pavdyH JIPyToOT.
HberoBa cBpxa je jacHa: yTBpAWTH Aa JH C€ U y KOjO] MEPH JTYKHHK He-
OCHOBaHO 00OTraTHO Ha padyH MOBEPHOIA M MOOPHUHYTH CE€ O MPEHOCY
HEOCHOBAHO CTEYEHHX KOPUCTHU 07 oboraheHOr Ha3aa Ka OCHPOMAIICHOM
nuny. 300T TOra ce MoCTaBJba MUTAKE HErOBE MO3UIHN]E Y OCTBAPUBADY
TOT IIMJba y cucteMy rpahanckor mpasa. Pag ce ¢okycupa Ha monoxaj u
yJIOTY TIpaBa HEOCHOBAaHOT oOoraherma Te aHaTM30M Pa3InINTHX KOHIeTa-
Ta NPUHIHUIA CYTICHMjapHOCTH TTOKYIIaBa J1a OATOBOPU HAa HEKe JHIIeMe
KOje ce TOCTaBJbajy y BE3M ca OJHOCOM IpaBa HEOCHOBaHOT oOorahema
npeMa yroBOPHOM, JISTUKTHOM M CTBAPHOM ITPaBy.

2. 0 CYIICUJNJAPHOCTU ITPABA HEOCHOBAHOT"
OBOTI'A'REHA

2.1. Ommre 0 NIPUHLUILY CYTICHANjapHOCTH

[Ipuaun cyncuaujapaoctTd y Mel)ycoOHOM OmHOCY JBa 3axTeBa
3HAUW JIa jellaH O]l 3aXTeBa HCKJbydyje JPYTH, HaKO Cy HCIYICHE CBE
nmpeTnocTaBke 3a wera (Grantham, Rickett 2001, 273).

AKO ce ONIITH 3aXTeB U3 NPaBHO HEOCHOBAaHOT oOorahema cmarpa
CYICHAWjapHHUM, TTOJHOCHJIAIl 3aXTeBa Ce HE MO)XKE MO3MBATH Ha Hhera
aKo MMa Ha pacrojaramy 3aXTeB 110 JPYroM NpaBHOM ocHOBY (Jooste,
Schrage 2016a, 8).
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VYnopenHonpaBHO ToBOopehu, MOCTOjU HEKOTWUKO BapHjaHTH TOT
MPUHITAIIA, C TUM IITO je JOKTPUHA CYIICHIUjapHOCTH y HajCTPOXKEM 00-
JIMKY 3aCTYIUbEHA y 3eMJbaMa POMAHCKOT MPaBHOT Kpyra.!

[Ipema koHIENTY T3B. jakOor €(eKTa WM alCTPAaKTHOT 3HauCHa
CYTICHMjapHOCTH, 3aXTeB W3 HEOCHOBaHOT oOorahema MCKIbYUeH je cBa-
KM TyT KaJa MOBepHyall MMa Ha pacroiaramy 3aXTeB MO JIpyradujoj,
CIICIVjaJIN30BaHM]jOj MMPABHOj OCHOBH, YaK M aKoO ra — 300T CTBApHUX WU
MpaBHUX MpernpeKa — He MOXKe MPUMEHUTH (K CTora MoXe Jia Oyae camo
xunotetnyku) — (Nicholas 1994, 2038; Smith 2002, 597).

Tako, Ha mpuMep, OCHPOMAIlIEHH ITOBEPUIIAL] 3aXTEBOM U3 HEOCHO-
BaHOT oOorahema He MOXKe 3axTeBaTu Bpahambe HEOCHOBAaHE KOPUCTH KOjy
j€ Dy>KHHUK CT€Ka0 CBOjUM IIPOTUBIIPABHUM ITOHAIIAHEM aKO Cy HCIYHCHU
YCIIOBH 3a OCTBapUBAIE 3aXTEBa 3a HAaKHAIy LITETe U3 JeIHUKTa, Oe3 00-
3upa aa ju je o Beh 3actapeo win He (Nicholas 1994, 2043).2

Hemro napyra4mju je KoHIENT T3B. clador edeKTa WM KOHKPETHOT
3Ha4ema CYNCHINjapHOCTH, IIPeMa KOjeM ce MOBEpHIIall He MOXKe IT031Ba-
TH Ha 3aXTEB U3 HEOCHOBAHOT oOorahema ako y KOHKPETHOM CIydajy uMa
Ha pacmonaramy ApyrH, cnenujamHuju 3axteB (Nicholas 1994, 2043).
[Ipema TOM KOHIIETITY, 3aXTE€B U3 HEOCHOBAaHOT oOorahema UCKIbYYEH je
caMo y ciy4ajy KaJa MOBEpWIIall c/meéapHO UMa Ha pacriojiaramy 3aXTeB
10 JIPYTOM HPaBHOM OCHOBY.

OcuM Te nBe M3BenOe MPUHIINIIA CYTICHINjapHOCTH, Y HOBH]O] JIH-
TepaTypu ce Mory mpoHahu jomr nBa xonmenTta. ITpucTyn koju 3aroBapa
Jooste je xkommpomuc u3Mel)y ancTpakTHOr M KOHKPETHOT MpHCTyma. Y
TOM CJIy4ajy 3aXT€B U3 HEOCHOBAHOT oOorahema JOCTyIaH je KaJI rof mo-
BepuiIall HeMa JAPYror e(UKacHOT MPaBHOT JIeKa, IMOJ] YCIOBOM Jia ce He
3a00uby npyra mpasHa npasBuia (Jooste, Schrage 2016a, 9).

Kao ueTBpTH, Bpeiy TOMEHYTH T3B. MPAKTHYHHN KOHIICNT CYTICHIH-
japHOCTH, KOju ce (hOKyCHpa Ha MO3HUIH]y 3aXTeBa M3 MPABHO HEOCHOBA-
Hor oborahema y nporiecy. Kao mro npumjehyje Snijders, Tyxuomu cBoj
MPUMapHA TY)KOCHH 3aXTeB yIIIABHOM 3aCHHBAjy Ha CIEIHjaIn30BaHO)]
NPaBHO] OCHOBH, TMOITYT YroBOpa WM JEJHKTa, a alTepPHATHBHO — Kao
Kpajibe CPelCTBO — MTOJJHOCE 3aXTEB 110 OCHOBY HEOCHOBAHOr oOorahema
(Snijders 2001, 145-158; caxero mpema: Jooste, Schrage 2016a, 8).

O TpoIeCHUM acleKTUMa OCTBapHBama 3axTeBa 10 OCHOBY He-
ocHoBaHOTr oOorahema y XpBaTckoM mpaBy pacrpaBiba @panuh (Frani¢
2010, 35-45).

' To me msnenalyje jep u3 dpaHIycKOr IpaBa MPOM3HIA3M W IPHHIHI AOH-CO-

mul, a Baku 3a oqHOC n3Mel)y 3axTeBa MO yroBOpY U ACIHKTY.

AyTop objammaBa Jja je TakaB cTaB BehnHe y WTaIMjaHCKOM 3aKOHY, IPHXBa-
Tajyhul KOHIIENT arCTPaKTHOT TyMadyeHmha MPHHLUIA CYTICHINjapHOCTH.
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Kako o0jammaBa, y IOCTYyIIKy je 3axTeB U3 oborahema ca ommrer-
HUM 3aXTEBOM Y OJHOCY HCKJbYyUYeHa, KOHKYPEHIHWje WIH KyMylanuje
(meraspHuje y: Frani¢ 2010, 42-44). Melytum, mocraBipa ce NUTAkbE
MOXKE JIM CE IMPOIECHH aCIeKT OCTBAPHBAKA 33aXTEBAa U3 HEOCHOBAHOT
oborahema CXBaTHTH Kao 1MocebaH, He3aBUCAH KOHIIENT jep MaTepHjaTHO
mpaBo onpel)yje mo3ummjy 3axTeBa U3 HEOCHOBaHOT obOorahema y omHO-
Cy Ha 3axTeBe IO JPYyrMM OCHOBaMa, a MpOoIecHa MpaBHia Cy oxpa3 Ma-
TEpHjaTHONIPABHUX CTaBOBA Y MOCTYIIKY.

2.2. YnopenHonpaBHH HOIVIEN
2.2.1. @panyycko u umanujaHcko npaso

VY pOMaHCKMM NpaBHAM CHCTEMHMa, Kao IITO Cy (paHIyCKO H
UTAJHMjAHCKO MPaBO, OIIITH 3aXTEB II0 OCHOBY HEOCHOBAaHOI oOorahema
Urpa U3pasuTo CYNCHIUjapHy YJIOTy M JONa3u y 003Up TeK Kaja TyXKHU-
Jan HeMa Ha paclojiaramy CIeldjalHuje MPaBHO cpelncTBo. Pacmpase o
MOJIOXKajy HEOCHOBaHOI oOorahema y pOMaHCKMM HPaBHUM CHCTEMHMA
OJIHOCE CEe Ha HEOCHOBaHO oOoraheme y y)xeM CMHCITY, TO jeCT Ha TeHe-
paiHy Kiay3yly W NpaBUiia O PECTUTYLMjU MOBe3aHa ca moM. [lomTo cy
KOHJMKIIMjCKU 3aXTEBH IO y30py Ha PUMCKO MPaBO HU3y3€TH U3 HEOCHO-
BaHOT oborahema y yeM CMHCIy, TeHepalHa ce Kilay3ysa OJHOCH IIpe-
BacXOIHO Ha BEp3HOHE 3axTeBe, Ine ce oboraheme cTuue Ha Apyravuju
Ha4yMH, a He IIyTeM HCIymhema. 300r Tora ce TaMOILIbe paclpaBe Mmpe-
TEKHO THYYy OlHOCa m3Mel)y mpaBHO HeocHOBaHOT oOorahema u IeuKTa.

Wranujancko npaBo NpuUMeEmyje HajCTPOXKH OOTUK MPHUHIMIA CYII-
CUJIMjapHOCTH, TO jE€CT KOHIICTIT aliCTPaKTHOT 3Havyaja CyICHUINjapHOCTH,
MpeMa KOjeM je 3aXTeB M3 HeOCHOBaHOT oOorahema HCKIbYUYeH CBAKHU MYT
KaJa TIOBEpHUIIAI] UMa Ha paclojiaramky CICIHjaTHUjH 3aXTeB, YaK U aKo
ra y KOHKPETHOM Clly4ajy — 300T CTBapHUX WM MPaBHUX MpernpeKa —
He Moxke octBaputu (Jooste, Schrage, 2016a, 15; Nicholas 1994, 2038 u
naibe; Schlechtriem 2000, 14, Rn. 19).

V ckiany ca m3puantom oapendoom ui. 2042 Codice civil Baxu na
,,TIOBEpPHJIAll HE MOXKE TIOTHETH 3aXTeB M3 HEOCHOBAHOT oOorahema, ako
OZILIITETY MOXE Ja 3aTpaXkd JPYTMM MpaBHUM cpeactBom™.’ Kputnuapu
OBOT KOHIIENTA MOjalllhbaBajy Ja je, C TAKBOT CTAHOBUILTA, yJIOra OMILITEr
3axTeBa W3 HEoCHOBaHOT oborahema y mocrojehem cuctemy oOmuramuo-
HOT TipaBa npakTHyHO Oe3HauajHa (Nicholas 1994, 2039).

®paHiycko MpaBo NpoU3MIa3H K3 Onaxe Bep3uje MPUHLUIA CyII-
CUJIMjapHOCTH W TIPENICTaBJba KOMIPOMHUC H3Meljy ancTpakTHOT W KOH-
KpPETHOT KOHIIETITa CyNCHAMjapHOCTU. [IpeMa OBOM MpHCTYITy, TIOBEpU-

3 Y. 2042 Codice civile y opurnsany riacu: L azione di arricchimento non é
proponibile quando il danneggiato puo esercitare un’altra azione per farsi indennizzare

del pregiudizio subito.
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Jal ce He MOYKe ITO3MBATH Ha ONIITH 3aXTeB M3 HEOCHOBAaHOT oOorahema
aKo y KOHKPETHOM CIIy4ajy MMa Ha pacrojaramy CICHHjaTHUjH 3aX-
TEB W3 HACJIOBAa YroBOpa, KBa3HMKOHTPAKTa, MEIMKTA MM KBa3HICIHKTA
(Descheemaceker 2017, 89).* Ako moBepuwian y KOHKPETHOM CIIy4ajy
HeMa Ha pacriojiaramy CIelyjaJHuje MPaBHO CPEICTBO U, IPEeMa OIIITUM
npaBWIMMa, JaKjie, MOrao OM Ja ce Mo3MBa Ha HEOCHOBaHO oboraheme,
(paHIlycKkn 3aKoH mpeaBuba 10AaTHO OrpaHUYEHC 3aCHOBAHO Ha pPa3Jiu-
YUTHM pas3lio3uMa 300T KOjHX MOBEpHJIAll Y KOHKPETHOM CIy4ajy Hema
Ha pacroliaramy CICIUjaHAji 3aXTeB. AKO je CIelujaTHHjH 3aXTeB
UCKJbYYCH W3 pasjora npaBHe Hpupoxae (Ha mpumMep 300r 3acrapeno-
CTH), IOBEPUJIAI] YMECTO Hhera He MOXKE MOJHETH 3aXTEeB U3 HEOCHOBAHOT
oborahema, TOK je TO MOTyhe aKo je OCTBapHBamkE CIICIIHjaTHHUjET 3aXTe-
Ba OHEMOryheHO W3 CTBapHHX pasiiora (Ha mpumep, 300r HECOIBEHTHO-
ctu nyxxuuka) — (Nicholas 1994, 2039). Pasnor je HajBepoBaTHHje y TOME
mTo OM y MpBOM cilydajy Ouiia MOTIIYHO W30CTaBJbeHA MpaBHA IPaBUIIA,
KOja TIOBEpHOIly OHeMoryhapajy NMpHMEHY CIICIUjaHUjer MPaBHOT Mpa-
BUJIA.

Y ®panmyckoj je cyncuaujapHa yiaora HeOCHOBaHOr obOorahema
nocjeaula YNEHUIIE Ja OTITH 3aXTEeB U3 HEOCHOBAHOT oborahiema 1yro
HHUje OMO J1e0 3aKOHCKOT IpaBa, IITO je MPOMU3BEIO 3HAYajHO OTPaHuYCH-E
Y BETOBOj IPUMEHH, U CIIY’KHO j€ caMmo 3a MOMyHhaBambe 3aKOHCKUX Mpa3-
HUHA. MehyTum, Taj BeroB 1mosioXkaj HUje U3MEHWIA HU YME-CHULA Ja je
pedopmom Code civil 2016. roguHe 10OHO CBOjEe MECTO Yy 3aKOHHKY jep
je 3ajenHo ca BUM OMIla 03aKOHkeHa U onpeada O CyncuAMjapHOCTH (Ul
1303-3 Code civil). Tom oapenOoM je MpOMHUCaHO JAa C€ ,,0CHPOMAILIEHO
JHIE HE MOXKE MO3MBAaTH Ha OIIITH 3aXTEB M3 HEOCHOBAaHOT obOorahiema
aKo Ha pacroJyiaralby UMa Apyry TyxOy HIIH je OHO HCKJbYYEHO U3 pa3yiora
npaBHE MPHUpOJE, Ha mpumep 300r 3actapenoctu™.’ tbome ce o3akomyje
paHuje TIOMEHYTH KOHLENT CYICHAMjapHOCTH, KOjU CE€ Pa3BHO Y CYICKO]
HpaKcu.

2.2.2. Hemauxo npaso

3a pasiauKy Ol UTAJIMjaHCKOT M (PpaHI[yCKOT TpaBa, Y HEMAYKOM
npaBy MOTYhHOCT 1Mo3MBama Ha 3aXTEB U3 HEOCHOBAHOT oOorahema HUje
@ priori MCKJbYY€HA aKo je Ha pacroyiaramy TyK0a Mo apyradyujeM mpas-
HOoM ocHOBY (Jooste, Schrage 2016b, 223).

[TocToje m nu3y3emnu oA TOr OCHOBHOT IIpaBHJia, MOCEOHO y 00macTu
CTBapHOT IIpaBa M Y OTHOCY 3axTeBa 13 oOorahema jeTHuX IpemMa Apyruma.

4 Ayrop ce nosusa Ha nedurnimjy Aubry u Rau'y Cours de droit civil frangais,
vol. 6, 4. u3name, 1873, § 578.

> Y. 1303-3 Code civil y opurunainy racu: ,,L’appauvri n’a pas d’action sur ce

fondement lorsqu’une autre action lui est ouverte ou se heurte a un obstacle de droit, tel
que la prescription.
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Haxe, y mpaBy HeocHOBaHOT oborahema ,,KOHIUKIIN]jE NCITYHhema (KOH-
JUKIMOHH 3aXTEBU) UMajy TPETHOCT HaJ ,,KOHIUKIMjaMa HEUCITyHerha
(Bep3WOHU 3aXTEBH), IITO je TOCEOHO BaXKHO Y TPOCTPAHUM OIHOCHMA
HeocHoBaHOT oOorahema (Buan Dannemann 2009, 149).° Ogroc usmely
HEOCHOBaHOT oOorahema W CTBapHONPABHOT PEeKMMa PECTHUTYLHjE CMa-
Tpa ce npobaemarndauM (Jooste, Schrage 2016b, 225).

[Mocneamu ce KOpUCTH 3a OMHOC U3Mel)y BIIacHUKA W MOCEIHUKA,
ajw, mpemMa IpeoBiafaBajyheM craBy, NMa MPETHOCT HaJ HEOCHOBAHUM
oborahemem (Dannemann 2009, 151; cimano u Jooste, Schrage 2016b,
225). TakaB cTaB ce mojieMuiiie, oceOHO y Be3u ca BpahiameM ceKyHap-
HUX KOPHUCTH (TPOIIKOBA, TUIOJI0OBA M KOPUCHUYKUX HAKHANA) Y CIy4ajy
HUIITaBUX W OTKa3aHUX YroBopa, Iie Ou OWI0 CMHUCICHUjEe MPUMEHHUTHU
pexuM HeocHoBaHOT obOorahema (Dannemann 2009, 151). 3a pasnuky oxn
(hpaHITyCKOT ¥ UTAJIMjaHCKOT TpaBa, 3aXTE€BU U3 HEOCHOBAHOT oOorahema
U JIENUKTa HUCY y KOHKYPEHIWJU U HACY y CYIICHANjapHOM OJTHOCY, TaKO
Jla TIoBepUyIall MoXxe ¢1000aH0 na Oupa usmely wux (Dannemann 2009,
151; Jooste, Schrage 2016b, 225; Smith 2002, 621).

2.2.3. Englesko pravo

VY eHmecKkoM TpaBy HHUje MO3HAT KOHIENT CYNCHIMjapHOCTH €0
nomine, anu je y oapeljeHuM ciiydajeBuMa 3aXTeB U3 HEOCHOBAHOT 000-
rahema HMIaK WCKIJbYYEH, Ha NPUMEP, aKO je HCIYHCHE H3BPIICHO Y
odekuBamwy Oyayher 3akipydema yroBopa, J0 Kojer He Joja3H. Y TOM
Clly4ajy HpaBHJa YTOBOPHOI IIpaBa MMajy MPEIXHOCT HaJ HEOCHOBAHUM
oborahemeM (BHUIE O ogHOCY HM3Mel)y yroBopa W MpaBHO HEOCHOBAHOT
oborahema y eHrvieckoM mpaBy Buau y Smith 2002, 623; Jooste, Schrage
2016b, 227-229). U3 Restatementa €HIJIECKOT TpaBa HEOCHOBAHOT
oOorahema mpousmiasu aa ce 3axTeB U3 odorahiema MOXKe OCTBapUBaTH
y KOHKYPEHIIMjU C JAPYTUM 3aXTEBHUMa, TIPH Y€MY Ce HE MOXKE OIOOpHTH
BHIIIE O] jeTHOT 3aXTeBa, aK0 OM TO OMOTYRHIIO JBOCTPYKY KOMIIEH3AIH]Y
(Burrows 2012, ¢l. 1(4)).” U uHade ce y Teopuju Moxke nponahu cras
Ja cy 3axTeB U3 oboraliema W ONIITETHU 3aXTEB M3 JEIUKTa y OAHOCY

®  3Gor mpHHIMTA PeTaTHBHOCTH OOMHTALMOHNX OJHOCA, 3aXTEB M3 HEOCHOBAHOT
oborahiema IONA3UIIHO Ce JONYyIITa caMo IPOTHB OHOI 4Hja je obaBe3a HCIyHeHa
noBeprodeBoM pammoM. CTora, ako je Kymail IpeMa HalOry MpoJaBla yIUIaTHO CyMy
KyMoBHE LieHe Tpehem Jmiy, a KacHHje ce HCIIOCTaBWIO Ja je KyMONpPOJajHH YroBOD
HeBaxxehu, mohun he ma 3arpaxu moBpahaj mmahene cyme camo On mpojaBia. YIUIaToOM
je, HamMe, UCIYHHO CBOjy oOaBe3dy mpema mpopnasiy. CTora HCIymhewme YHHUAOE (HEM.
Leistungskondiktion) mpoTHB NpozaBIa UMa MPEJHOCT HAJ HEUCIYyHEeHheM YMHUAOE (HEM.
Nichtleistungskondiktion) npotus Tpeher nuna.

7 Onpenba y opuruHany riacH: ,,A right to restitution for unjust enrichment may

be claimed concurrently with another claim (for example, for a tort or breach of contract)
but satisfaction of more than one claim is not permitted where it would produce double
recovery.
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aNTEPHATUBHOCTH TE€ Ja TYKWJIAI[ cI000HO MOXe Ja Oupa usmely mux
(Nicholas 1994, 2040; Jooste, Schrage 2016b, 229). Axo ce ompuue of
ONIIITETHOT 3aXTE€Ba Y KOPHCT 3aXTeBa U3 HEOCHOBAHOT oOorahema, ped je
o T3B. waiver of tort (Nicholas 1994, 2040; Jooste, Schrage 2016b, 229).
Kako o6jammara Virgo (2006, 461), HakoH ITO je 0ga0up MpaBHOT CPeji-
CTBa M3BpIIEH, MOTyhHOCT mo3MBama Ha APYrH 3aXTEB jé MCKJbYUCHA.
MehyTuMm, MocToje HEKH KOjH M y €HIJIECKOM IPaBy 3ay3MMajy CyNpOTaH
CTaB TIpeMa KojeM 3axTeB u3 oborahema MMa camMo CYNICHAMjapHY YJIOTY
y omHOCY Ha ommreTHH 3axTeB (Beatson 1991, 425, mehyrum nmpyrauuje
Birks 2005, 230).

2.3. Ilornenu Ha 1ONI0XKaj HEOCHOBAHOT oOorahema
y CIIOBEHAYKOM IpaBy: MOJIA3UIITA

3a paznuky ox utanujanckor Codice civile u ppaniryckor Code civil,
3aKoHCKa perynatuBa y CroBeHHju Hema (OIMIITY) OApendy O IMOJoXKajy
HEOCHOBaHOT oOorahema y OJHOCY Ha 3aXTEBE IO APYTUM MPaBHHM OC-
HoBama. [loceOHO mpaBHIIO KOjUM ce peryiuiie oqHoC u3Mely 3axTeBa 1mo
OCHOBY TPaBHO HEOCHOBaHOT' oOorahema M OAIITETHOT 3aXTeBa CaAp:KU
1. 189 O6Gnuranuonor 3akonuka (0Z),% npema kojem omirehenu, mocie
HACTyIama 3acTapeBama 3aXTeBa 3a HAKHAIY LITETE, MOXKE 3aXTE€BaTH O
OATOBOPHOT JIMIIA, TIpeMa MPaBIIINMa KOja BaXKe y CIIydajy HEOCHOBAHOT
oborahema, 1a My YCTYIH OHO IITO je moOro paIlk-oM KOjOM je TIPOy3POKO-
BaHa mTeTa Ta oapeaGa je 6una npeasubena seh y Koncrantunosuheoj
CKHIH’, a KaCHHje je YCBOjeHa y 3aKOHy O OONMralMOHHM OZHOCHMA
(300).10 OHa je caJpiKajHO HECIOjUBA Ca KOHIIEITOM CYICHIMjapHOCTH,
yTBpheHnM (GpaHIlyCKUM IpaBoOM, IpeMa KojeM ITOBEpHJIall HE MOXKe
TPaXUTH OIIITH 3aXTEB M3 IIPaBHO HEOCHOBaHOI obOorahema ako Ha
pacrnonaramby ¥Ma TyKOCHH 3aXT€B IO JAPYrOM IIPaBHOM OCHOBY, a KOjU
je Beh 3acrapeo. CnuuHa oapen0a je mo3Hata U 'y HEMadyKOM IIpaBy, Koje
Takohe JOMyITa OCTBAPHBALE 3aXTEBA 110 OCHOBY NMPAaBHO HEOCHOBAHOT
oborahera HaKOH 3acTapeBarba OIITETHOT 3aXTeBa.'!

VY CIOBeHAuYKoj TEOPHjU CE IOJOKajeM 3axTeBa M3 HEOCHOBAHOT
oborahema mpBeHcTBeHo OaBuo Lluroj, koju je 3ayzeo craB Jia OBEpU-
8

Cnyorcoenu aucm PC 97/07 u naswe.

9 Y. 167 Cxume 3a 3aKoHHK 0 oOIHTaIHjaMa 1 yroBopuma (,,Korcrantunosuhesa

ckuma‘’).

10 Coyorcbernu suem COPJ 29/78  nasme. Bumn wr. 209 300.

"' Tlaparpad 852 BGB y opurumany mack: ,,Hat der Ersatzpflichtige durch eine

unerlaubte Handlung auf Kosten des Verletzten etwas erlangt, so ist er auch nach Eintritt
der Verjahrung des Anspruchs auf Ersatz des aus einer unerlaubten Handlung entstan-
denen Schadens zur Herausgabe nach den Vorschriften iiber die Herausgabe einer un-
gerechtfertigten Bereicherung verpflichtet. Dieser Anspruch verjéhrt in zehn Jahren von
seiner Entstehung an, ohne Riicksicht auf die Entstehung in 30 Jahren von der Begehung
der Verletzungshandlung oder dem sonstigen, den Schaden auslésenden Ereignis an.*
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nan uma MoryhHoct m30bopa m3Mel)y 3axTeBa MO pasIUUUTUM MPABHUM
ocHoBama. O omHocy u3mel)y 3axTeBa W3 HeoCHOBaHOr oOorahema u
BUH/IMKAIIMOHOT 3aXTeBa 3alMCa0 j¢ KaKo HE BUIHM HHUKAKBY TPENpEKy Ja
TY)XWJal, He OM Morao Jia TOJHece jeJHO WM JPYro, ako MMa IpaBHU
OCHOB 3a 00a, mpu yemy he yecTo Jakine J0Ka3aTH KOHIUKIIMOHU 3aX-
teB Hero BiacHudku (Cigoj 2006, 266 — onHOC m3Mel)y KOHIUKAIMOHOT
Y BUH/MKAIMOHOT 3aXTeBa, U 272 — ogHOC u3Mel)y BEp3MOHOT W BHHIHU-
KallMOHOT 3axTeBa; aApyraduje Radisic 1982, 276). KonaukaiuoHu 3axTes
Takol)e MOYKe KOHKypHCaTH 3aXTeBy M3 HEOCHOBaHOT oborahema, Tako Ja
HoBepuiIall Moxe ci1000aHo Ouparu u3Mely \buX, a a He Mopa Ja JIoKa-
JKe KPUBUILY y Cly4ajy 3axTeBa M3 HeocHoBaHOT oborahiema (Cigoj 2006,
266; Tako un Radisi¢ 1982, 276). Melytum, HHje cacBUM jaCHO y KOjUM
Ou ciydajeBMMa YaK MOCTOjalla KOHKYpeHIja n3Mel)y OIITeTHOT U KOH-
JUKIIMOHOT 3aXTeBa jep je TeIIKO 3aMHCIIHUTH Ja OM MOCTyName U3BpIIe-
HO ca [UJbEM HCIYHEHha Heke 00aBe3e OHMIIO MPOTHBIPABHO. Y IMPaKCH
j€ KOHKypeHIlMja m3Mel)y ommTeTHOr M BEp3MOHOT 3aXTeBa CBe dyernha.
[uroj objammasa ga Bep3uja ©Ma caMo KOMIDIEMEHTAapHO 3Havyewe. Mnak
nmonaje na omreheno nmie He 6u Tpedano ga Oyme JUIIEHO MOTyhHOCTH
NO3MBamka Ha BEP3MOHH 3aXTEB IPU KOjeM Tpeda Ja JOoKaXke Mame Hero
KoJI ocTanux 3axresa 3a nospahaj (Cigoj 2006, 271).

IIpema craBy Jadek Pense, 3axTeB 3a HakHaay IITETE M 3aXTEB U3
MpaBHO HEOCHOBaHOT oOorahema He HCKIbYUYjy €€ 1O CBOM HACTaHKY,
na 6u omrehenn Tpebano na mma moryhHocT n3bopa m3Mely HHX WU
MOTYHHOCT Jia y MCTO] TY>KOU ca jeJIHUM TYKOCHUM TIPEIJIOTOM HaBelle
00e ocHoBe, ucTHyhu mpu ToMe Aa He O Tpedaino aa mohe 1o 1BOCTpy-
Ke KOMIIeH3aIje jep je ped camo o jemHoM ayry (Jadek Pensa y Juhart,
Plavsak 2003, 1077).

CroBeHauka TeOpHja HAYCITHO j€ BUIE HAKIIOHCHA CTaBy J1a 3aXTEB
13 MIpaBHO HEOCHOBaHOT oborahema y mocrojeheM rpahanckonpaBHOM CH-
cTeMy HeMa caMmo CyTICHAHUjapHy YIIOTy Beh ce Moxe ocTBapuBaT 6e3 00-
3¥pa Ha TO J1a JIA j€ Y KOHKPETHOM CITydajy Ha pacrojiaramy CICITHjaTHIje
npaBHO cpencTBo. [IpeMa ToMe, moBepwiall MOXe ciIo0omHO jna Oupa
m3Melhy 3axreBa M0 pazIMIUTUM MPaBHUM OCHOBama. MehyTnM, ykasyje
ce Ha mpoOyeM JBOCTpYKE KOMIICH3aIHje, Koja ce Mopa n3behu ako johe
JI0 KyMyJiallfje 3axTeBa M0 Pa3jIfuuTHM TPaBHHM OCHOBaMa.

CTaBOBH CIIOBEHAUYKE Cy/ICKE IPaKce O MOJI0XKajy 3aXTeBa U3 IPABHO
HEOCHOBaHOT oborahema pa3nmuuuTh cy. Mlako Heke OmIyKe ToKasyjy W3-
pasuto noapeleny, cyncuarjapay yiaory rmpaBa HEOCHOBaHOT oborahema,
W3 JIpyTUX MPOM3IIA3M Ja MoBepwial mMa MoryhHoct ma Oupa m3mely
3aXTeBa MO PAa3IMYUTUM IIPABHUM OCHOBaMa, IIOCEOHO Yy CIIydajy OJITe-
T€ W HEOCHOBAaHOT oOorahema.

VY cBojoj mpecyanu 11 Ips 145/2010 oz 20. jyna 2013, no3usajyhu ce
Ha CTaBOBE XPBAaTCKUX nucana, BpxosHu cyn PenyOnuke CioBenuje 3a-
NHCcao je aa ce ,,KOHAWKIMOHM 3aXTeB Y MPUHIUIY MOXeE ITOJHETH CaMo
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aKo He MOXKE€ KOHKYPHCAaTH HUjeIHO] APYTOj Ty>KOW, MOCEOHO He TyxOu
3aCHOBAHOj Ha TBPAKaMa O HEUCIYH-CHhY YTOBOPHHUX 00aBe3a WM TyXKOU
3a HaKHaJy IITETE aKo je MOCTYIame 300T KOjer je HacTala IITeTa Mpo-
TUBIIPaBHO U Takohe cy obe30ehenn npyru enemMeHTH rpaljaHcKoT JIenHK-
ta* (Klari¢, Vedri§ 2006, 646 u 647). Y HacTaBKy ce o0jalimaBa 1a KOH-
JMIUKIIMOHM 3aXTEB JI0Ja3u y 003up (TeK) caMo aKko HHUjeIHa Apyra Tyk0a
HHje Ha pacronarawy.'? CinaHo ToMe, U3 mpecyae BpxosHor cyaa Pemy-
omuke Crnosenuje II Ips 535/2005 on 8. HOBeMOpa 2007. mpownsnasu na
,y Hadely KOHIUKIHOHH 3aXTEB HE MOXKE KOHKYPHCATU HHjEAHO] APYroj
TyXO0H, a OHOC YHja je MOCIeANLa HEOCHOBAaHH TIpeJia3 KMOBHHE HE CME
na Oyme mTeTHa paama (Y TaKBOM CIydajy HacTaje HEMOCIOBHH OTHOC
oAroBOpHOCTH 3a 1mTety)™.!* Tako je mpecyauo u Bumm cyn y Mapu6o-
py y pewewsy I Cpg 129/2016 on 12. maja 2016: ,,...onmpende o Bep3uju
IPUMEBYjy €€ CaMO aKo 3aKOH HE HyAW KOPHCHUKY HUKAaKBY ApPYTy Npas-
HY 3alITUTY, Ipu yeMy wiad 190 OZ yTBphyje omnmTa npaBuia o 3aXTeBY
13 HEOCHOBaHOT oOorahema u Tpeba ra KOPUCTUTH KAo OIIIITE MPAaBUIIO,
Tj. TEK KaJia HUjeJaH APYTH CHEIHjaTHUji MaTepHjaTHOPAaBHU OCHOB HE

nonasu y 063up*.

Hpyraumju ctaB npousnasu u3 npecyie BpxosHor cyna Pemy6nu-
ke Cnosenuje II Ips 311/2017 ox 26. anpuma 2018, y kojoj je cyx,
no3uBajyhu ce Ha craB Janmek Ilence, 3anmcao: ,,CaMO NPUHLMUIIN]ETHO
Tpeba 00jacCHUTH /1a ce ONIITETHU 3aXTEB M 3aXTE€B M3 NPAaBHO HEOCHOBA-
Hor oOorahema He UCKIbYUYjy. AKO je MOCHIEANIIa UCTE Pallihe HACTaHAK
LITETe U KOPUCT OATOBOPHOT JIMIIA, MOTY Ja Oyay HCIyHeHE MPETIOCTaB-
KE OJIITETHE OATOBOPHOCTH Kao M 3aXTeBa U3 HEOCHOBAHOT oborahema. Y
TaKBOM CIIy4ajy, omrehenu nmMa moryhHoct u36opa no xojem he mpaBHOM
OCHOBY 3axTeBary noBpahaj ryoutka. Ho, 3actapeBame morpaxxupama Ha-
KHaJIe IITEeTe U MOTPaKUBama [0 OCHOBY HEOCHOBAHOI oOorahema Hesa-
BHCHO ce Tpolemkyjy.“!> CiuyaH cTaB je ouurieaaH u y npecyau Bumer
cynay Jbybssanu y npenmery 11 Cpg 1049/2016 ox 28. centembpa 2016, y
K0jOj ce HaBOIH Jia ,,ce 3axXTeB 3a noBpahaj 1 3aXTeB 3a HaKHAy IITETE HE
UCKJBYYY]y, HETO Ce JOMybYjy U KyMYJIaTHBHO MoaHOCe !, u y periewmy
Bumter cyna y Jbyospanu I Cpg 688/2017 on 8. noBemOpa 2018: ,,CraB
MPBOCTEIICHOT Cy/a Ja 3aXTEeB, 3aCHOBAaH HAa TBPAKaMa O IPOTUBIPABHOM

12" Tauka 8 o6pasnoxkersa CIIOMEHYTe Ipecye.

13V ToM criopy cyx je 3ak/byuro 1a MpaBHiIa B3 3aKOHCKE CyOpOTaIlije Kao HMajy
NpPEeTHOCT HaJ Bep3HOHUM 3axTeBoM. McTo je yumnuo u Bumm cyn y Jbyosmanu, I Cpg
1281/2016 ox 11. okrobpa 2017, objammasajyhu na je pasnuka usMel)y HEOCHOBaHOT
oborahema 1 3aKOHCKe CyOporanuje BaXkKHa U y HOIVIELY POKOBA 3aCTapeIOCTH.

14 Bpxosuu cyx PenyGmuxe Crosenuje takolje ce y 0BOj OMUIYIH [I03UBA HA CTAB
Krnapuha n Benpuma y: Klari¢, Vedris 2006, 645 u nasse.

15" Tayka 18 oGpasnoxera COMeHyTe npecyse, mosusajyliu ce Ha cras Jadek Pen-
sa y Juhart, Plavsak 2003, 1077.

16 Tayka 9 06pasoXKera CIIOMEHyTE Mpecy/ie.
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MOHAIIAKY TY)KEHOT HE MOXKEe OMTH KOHIUKIIMjCKH HEro caMo OJIITETHH,
HUje MpaBWaH. YCJIOBU 332 OCTBAPHBAIE 3aXTeBa M3 MPaBHO HEOCHOBA-
Hor oborahema cy: oboraheme jeHOT TUIa, OCUPOMAIIIEHHE IPYTOT JIHIIA,
y3pOYHO-TIOCIIeIMYHa Be3a n3Mely oborahema u ocupomaliema Te OCy-
CTBO IpaBHE OCHOBE. TBp/ba O MPOTHBIIPABHOM IOHAIIamky oboraheHor
JUIla CTOTa HUje TOoTpeOHa, alli ako je HaBeleHa, TO HEe HCKIbydyje
MOCTaBJbatha 3aXTeBa U3 HEOCHOBAaHOT oborakierma. !

2.4. HekonmMko MUCIIM O TOJIOXKA]y 3aXTeBa U3 MPABHO HEOCHOBAHOT
oOorahema y CIIOBEHauKOM TpaBy

HaBezneHo yka3yje Ha TO Ja ce CTaBOBM O TOJIOXKajy 3axTeBa M3
HeoCcHOBaHOT oOorahema mel)ycoOHO pa3nmKyjy, MpH 4eMy TO BaXKd 3a
CIIOBEHAYKO TPABHO MOAPYYje, Na U Y IIUPEM YIOPETHONPABHOM KOH-
TeKcTy. Pas3nor 3HauajHe Cy3Ap)KaHOCTH y TNPHMEHHU OIIITET 3aXTeBa
W3 HEOCHOBaHOT oborahema 4ecTo je CTpax Ol OTBapama OOYHHX Bpa-
Ta HEOTPAaHWYEHO] OATOBOPHOCTH Jy)XHUKA MM 4ak omoryhaBame 3a-
oOmaxkemwa nocrojehnx mpaBuiIa MUBUIHOT MpaBa. Y (paHIyCKoj JIUTe-
parypu HeocHoBaHO obOoraheme ce ymopeljyje ca TPOjaHCKUM KOHEM,
MOTajHO MPOKPHjYMYapEHUM y TBphaBy OONHUTAIIMOHOT TIpaBa, KOju y OH-
JIO KOjeM TPEHYTKY MOXKE JIa eKCIUIOAMpPA M CPYIIH HETOBY YHYTPAIIY
cTpyktypy (tako Drakidis 1961, 580). To mopeheme je mperepaHo 3a
CIIOBEHAYKM TPAaBHU MOpPEAaK, y KOjeM HEOCHOBaHO obOoraheme nma
CBOje MECTO Yy 3aKOHCKOM IpaBy U CACTaBHHM j€ JI€0 OONUTAI[MOHONPAaBHE
TBphaBe, ajJM MIaK MOpaMoO Ma3HTH Jia Ce HErOBOM IPUMEHOM HE II0T-
Komajy Japyra npasuia. Haume, npaBo HeocHOBaHOT oOorahema Boau pa-
YyHa O XapMOHHjH TPABHOT CHCTEMa, JI0IyHhaBa Ta U ycaBpllaBa, ajlu He
CM€ YIpOKaBaTH HETOBY YHYTpAIlhy KOXEPEHIIN]Y U PYIIUTH PAaBHOTEXY
yCIIOCTaBJbEHY Ha MPaBUJIMMA CTBAPHOI, YTOBOPHOT U JICIUKTHOT ITIpaBa
(Jooste, Schrage 2016b, 234 u 235).

VY cnoBeHaukoM TIpaBy CIICNIMjajHH 3aKOH (IIpaBHA HOpMa) YKHIA
OTIITH 3aKOH, INTO TPOUW3JTa3u W3 MpUHIHIA lex specialis derogat legi
generali.'® Crora, xkaja je y ogHocy u3Mel)y [Ba 3aXTeBa 3aXTEB M3 HEOC-
HOBaHOI' oOoraliera OMINTHjH, CIICHHUjAIHAJH 3aXT€B MMa MPEIHOCT Hall
wuM. Mako moBepunan, y NpUHIWIY, HHje OTPaHUYEH Yy OCTBapUBABY
3axTeBa IO Pa3IMUUTHUM NpaBHUM OCHOBama, cya he y3 oaropapajyhe
TBP/EGE CIIOP UIIAK PelIaBaTy 10 CIIeNHjaTHoj paBHOj ocHoBH. Onpehena
HOpMa je ca JPYroM HOPMOM Yy OJIHOCY CIEUHUjaIHOCTH, aKO OIIITa
VKJbYUyje CHEIHjaTHH])y WIW Apyra JOTUIHO MPETIOCTaBJba OIIITH]Y

17" Tauxa 7 o6Gpasnoxkerba CIIOMEHyTE IPECYIE.

18 TIpema ToM mpaBmiy, TOCeGHE OpenOe 3aKOHA HAMEH-EHE CIICIIHjaTHOM ype-
hewy oapelheHor mpaBHOT MUTama UMajy Behy cHary on oapemaba qpyror 3aKoHa KojuMa
Ce peryIuIly McTa IIpaBHa IUTamka, alli caMo rerepaiHo. [Ipeysero mpema: Kranjc 2006,
142.
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(Zorzetto 2011, 46 n 49). Y mpolieHN OIHOCA CHENHjalTHOCTH MTOCEOHO Cy
KopucHH cienehu kputepujymu: (1) CTBapHO CTame PEryIncaHo HOPMOM;
(2) mpaBHU edeKTH HOPME U HbeHE mocieantie 1 (3) HaduH ACOHTOJOIIKE
kBanudukaiyje (Tako je, Ha MpUMEp, HOpMa Koja J03BoJbaBa onapeheHo
MOHAIIAKk-E OTIITHja OJ OHE KOja TAaKBO MOHAIamke 3a0pamyje) — (Zorzetto
2011, 46-50). ok ce o omHOCY 3axTeBa M3 HEOCHOBaHOT oOorahema mpe-
Ma 3aXTeBHMa M3 YrOBOPa, JCIHKTA U CTBAPHOIPABHUX penapaluja roBo-
pH Y HACTABKY, OBJIe JOHOCHUM jOIII HEKOJMKO OIIITUX 3alaXama O YI03U
IpaBa HEOCHOBaHOT oOorahema Ko Hac.

VY clIOBEHAYKOM TpaBy CBAKaKO C€ MOXKE OJOWTH MPUMEHA HajCTPO-
KET, aliCTPaKTHOT KOHIENTAa CyTICHIHjapHOCTH, yTBP)EHOT y NTAIHjaHCKOM
MIpaBy, MpeMa KOjeM je 3aXTeB U3 HEOCHOBAaHOT oOorahema NCKIbYUIEH Kall
ron TyXwunan (Mako caMO TOTEHIIMjalHO) WMa MOTYhHOCT Ja momHece
3aXTeB 110 APYTOM IMPAaBHOM OCHOBY. YBOhEH-€ TAKBOT KOHIIETITa 3HAYMIIO
OM IPaKTUYHO YKIIamhame WHCTHTYTa HEOCHOBAHOT oOorahema, a mpoTH-
Bypeun My u ofpenda 4. 189 OZ, mpeMa k0joj moBepHiIal H3pUINTO HMa
Ha pacrojaramy 3aXTeB M3 HEOCHOBaHOT oOorahema ako je OAImTeTHH
3axteB Beh 3actapeo. Ta ompenda, kao mTO je pedeHo, Takohe crpedaBa
MpuMeHy (PaHIyCKOT KOHIIETITa CYNCHINjapHOCTH y HAIO] 3€MJbH, TIpe-
Ma KOjeM 3axTeB M3 HeOCHOBaHOT oOorahema HHje MOryh 4ak M aKo je
3aXTeB MO JAPYTrOM NPaBHOM OCHOBY HMCKJbYYEH M3 pasjora IpaBHE MpH-
pore, Ha mpuMep 300T 3aCTapesIoCTH.

3a Haml cUCTEM NPUXBATJBHMBU j€ KOHLENT IpeMa KOjeM ce 3ax-
TeB M3 HEOCHOBaHOT oOorahema NMpHuMemyje KaJ Toj MOBepUiiall Hema
Ha pacriojiaramy 3aXTeB 110 JPYTrOM, CIELHjaHOM IPaBHOM OCHOBY, IO
YCJIOBOM Jia H-eroBa NMPHMEHa HHje y CYNPOTHOCTH Ca CHCTEMOM Bpes-
HOCTH YCHOCTaBJbEHUM JIPyTHM NpaBHJIMMa LIUBHIHOT TpaBa, Kajga OH
3arpaBo OWjIa ped 0 M3WrpaBamy 3aKoHa (T3B. fraus legis). TakaB cirydaj
U3UrpaBama 3akoHa OO OW, Ha TMpHMeEp, ako O ONIITH 3aXTEB M3 He-
ocHOBaHOT oOorahema OMO CTaB/bEH Ha pacloiaramke MOBEPHOIY HAKOH
3aCTapesioCT! CIENMjaIHOT 3axTeBa. Y TAaKBOM Cllydyajy NpaBHja 3acTa-
penocTr Ou Ouia MOTIYHO MOTKOIIaHa, IITO BEPOBATHO HUjE IMJb IpaBa
HEOCHOBaHOT oborahema.

VY ToM mormiemy ciaxem ce ca CTaBOM CJIOBEHAuyKe CYICKE IMpaK-
ce, Koja y ciydajy koimsuje m3mely 3axrTeBa M3 3aKOHCKe cyOporanuje
W 3axTeBa M3 NPaBHO HEOCHOBaHOI oOorahema Jaje MPEeJHOCT IPBOM,
KOjU je creuyjanaH WM CTora UCKJbydyje MOryhHOCT mo3uBama Ha Heoc-
HOBaHO obOoraheme.!” Ako HEKo, Ha HpHUMep, IUIATH TYHU IyTr U YCIOBH
3a cyOporauujy cy HCIYHBEHH, [peMa MpaBHIUMa cyOporanuje moTpa-
JKUBam€ TIOBEPUOLIA Npea3y Ha MCIyHUTeJba. Y TaKBOM cily4dajy Tpeba
UCKJBYYUTH MOTYNHOCT MO3UBama Ha 3aXTEB U3 HEOCHOBAHOT oborahiema

19 Bumn ump. pememe Bumer cyma y Mapubopy I Cpg 129/2016 ox 12. maja
2016, npecyna Bumer cyna y Jbyossanu 11 Cpg 342/2015 on 8. jynma 2015.
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u3 HacnoBa mahama tyher ayra.?’ C 063upoM Ha TO Ja ce POk 3acrape-
JIOCTH TOTPa’KUBama Koje je CyOporanujoM MpeHeTo Ha HOBOT HOBEPUO-
1a MOXKE PA3JIUKOBATH O]l METOTOJUIIET POKA 3aCTApPENIOCTH 32 3aXTEBE
13 HEOCHOBAHOI oborahemwa, mpaBuiia 3acTapesocTH Owna OM MpakTHY-
HO TIOTKONaHa ako OM MOBEpUJIall HAaKOH 3aCTapesiOCTH IMOTPAKUBAHba
[0 MpaBUIMMAa O HEOCHOBaHOM oOorahemy 0 Ay>KHHKa MOrao 3arpa-
KUTH HaKHaIy mocturayte kopuctu.’! IIpu ToMe Tpeba HarmacuTu jaa je
CUTyalyja Ipyradmja oJ ofHoca u3Mel)y oJIITeTHOT 3aXTeBa U 3aXTeBa U3
HEoCHOBaHOT o0orahema, rie nmpeMa U3puauToM npasuwiry wi. 189 OZ ne
M0CTOje TIPEeNpeKe Aa MOBEpUiIall HAKOH 3acTapesiOCTH OMIITETHOr 3aX-
TeBa TOIHECE 3aXTeB M3 HeocHOBaHOI oborahema. Hanme, oxmretan n
3aXTeB U3 HEOCHOBAHOTI oOorahema nMajy MOTIyHO IpyTadyuju Lujb — JT0K
j€ ONIITETHM 3aXTE€B YCMEpPEH Ha HakHay IITeTe olTeheHOM JHIly, InJb
3axTeBa U3 oborahema je ony3uMame HEOCHOBAHO OCTUTHYTUX KOPHCTH
oOoraheHor nuua. YnpaBo crora, OCTBapuBame 3aXTeBa U3 HEOCHOBAHOT
oOorahema HAKOH 3aCTapeIOCTH OALITETHOT 3aXTeBa HE TIOHUIITABA CBPXY
noclieilber (Ty HUje ped o 3ao0miraxemy nocrojehnx mpasmuna) — (BUAN
u Nicholas 1994, 2043). Ho, omHOC m3Mmelyy HeocHOBaHOT oOorahema u
cyOporamyje je Apyradju jep OHM MMajy HCTH [HJb — MPEHOIIEHE KO-
PUCTH KOje je ITy>KHUK TocTurao ociodahamem on mnahama gyra. Ctora
Ou momyluTame 3aXTeBa M3 HEOCHOBAHOr oboraliela HAKOH 3acTaperno-
CTH TIOTPaXXHMBamka, KOje je mpema IMpaBminMa cyOporamnuje Impenuio Ha
UCITyHHUTEJba, OUIIO Y CYIIPOTHOCTH ca e()eKTOM HPaBHOT TOPETKA.

3. HEOCHOBAHO OBOI'AREBE Y OJIHOCY HA YI'OBOP

[TocTojame Baxeher yroBopa m3mel)y moBepuonia u Ay>KHHUKa, KOjU
j€ OCHOB 3a TIPEHOC UMOBHUHE, HCKJbYUYje EBEHTYAIHE 3aXTEBE U3 MPABHO
HeocHoBaHOT obOorahema uamely mux. TakBo oboralieme HUje Heonpas-
JIaHO jep je yroBop IpaBHU OCHOB 3a mera.”? Yak u y omHocuMa usmehy
BUIIe 0coba, cTpaHa Koja je Ha OCHOBY Baxeher yroBopa W3BpIIWIIA

20 Ypanu 197 OZ.

2l Taxko je, na npuMep, y npecyuu Bumer cyna y JbyGmann 11 Cpg 342/2015 ox

8. jyma 2015, cyn cmarpao za ce 3aXTEBH TY)KHOIA TPETHPAjy Kao MOBPEMEHH 3aXTEBH
KOjH TMOJUICKY TPOTOAMIIEEM POKY 3aCTapeiocTH, HpuMemyjyhu mpu ToMe IpaBuia o
cyOporauuju (Tad. 14—16 obpasznoxeme npecysne).

22 Taxo n npecyna BpxosHor cyna Peny6rmuke Crosennje 111 Ips 89/2013 ox 20.
janyapa 2015, tau. 13-16 (mocrojame Bakeher yroBopa o 3aKyIly, Ha OCHOBY KOjerT je
U3BPIICHO UCHYHhEHhe, HCKIbYUYje 3aXTeBe M3 HeoCHOBaHOT oborahema), npecyna Bumer
cyna y Jby6ssann I Cpg 1100/2016 ox 7. dpebpyapa 2018, tau. 20 (o6aBibeH pax je miahen
y CKJIay ca 3aKJby4E€HHM yTrOBOPOM, CTOTa HHj€ HCITyHEeHa MPETIOCTaBKa 0e3 3aKOHCKOT
OCHOBa), mpecyna Bumer cyna y Jbyosmanu I Cpg 1635/2015 ox 11. maja 2016, tau. 8
(yroBop 0 3aKyImy je IIpaBHM OCHOB 3a Itahame M caMUM THM je UCKJbYdeH 3aXTeB U3 He-
ocHOBaHOT oborahema).
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UCTYhCHE Y KOpHUCT Tpeher nuia a off apyre CTpaHe HUje MPUMUIA CY-
MPOTHO MCIYHEHE HE MOXKE 3aMCHHUTH 3aXTEB 32 UCITYHCHE 3aXTECBOM K3
HEOCHOBaHOTI o0oraherma npeMa Tpehem uiy? jep je 3a TaKBO HCITYEbEbE
nocrojao Bakehu npaBHU OCHOB.

AKO yroBop IIpecTaHe [1a Ba)XU a PacKu CTYIIM Ha CHary perpo-
aKTHBHO (ex func), u3Mel)y yroBOpHHX CTpaHa JOJla3d 1O 3axTeBa 3a
pecTUTyLHjy Kako OW BpaTHWjIe OHO IUTO Cy HCIYHWJIE THM yYrOBOpOM. Y
CJIOBEHAUKOM IIpaBy MOCJEIHIIEC HUIITABUX U OTKa3aHUX YroBOpa Hasaze
ce y JIOMEHy TpaBa HEOCHOBaHOT oOorahema,’* oK Cy MmocCieauIe pac-
KHHYTHUX JBOCTPAaHHX yroBopa mocebno ypehene y wr. 111 OZ, xoju je
CMUCIICHO JTOMYH-€H NpaBUINMa HeoCHOBaHOT oborahema (BUIlE O mpa-
BUIMMa Bpahama 300r packuaa yroBopa Y cIoBeHaukoM npasy y Lutman,
van Eck 2020). I[pyraqnjn paBall pa3Boja JUKTUPAjy TEHACHLH]E Y YIIO-
PEIHOM IpaBy, MPeMa KOjuMa MOCIIEANIIC HeBaKehUX MIIM OTKa3aHUX Yro-
BOpa pEryJullly MoceOHa MpaBWiia O PECTUTYIMjH, KOja Cy OJBOjeHA OJ
mpaBa HeocHoBaHOT oOorahema (Bume y Lutman 2017, 169-187). Pazmor
nmoceOHOT ypehema nexu mpe cBera y yHHHUKAIMjU MpaBmia Bpahama
3a pa3nMYMTe HAaYMHE pacKuia yroBopa, a MHCLH Takohe ucTudy na cy
MpaBwiia HEOCHOBaHOT obOorahema MPBOOMTHO OWiia KOHIMIHpaHa 3a
jeAHOCTpaHe OAHOCE M HHCY MOCBe IpwiiaroleHa pequnpovHoj MpUpoIu
JIBOCTPAaHUX YTOBOpa, KOjy je moTpedHo y HajBehoj Moryhoj Mepu yBaxa-
BaTH M y ¢asu pecturynuje (Jansen 2016, 21).

Kako je mmsp HeocHOBaHOT oOorahema y MCHPIIBHBAKBY KOPHUCTH
KOj€ je Iy>)KHUK Oe3 MpaBHOT OCHOBA CTEKAa0 Ha padyH MOBEPHOIA, y BE3U
C YrOBOPOM C€ IIOCTaBJba IUTAKE YJIOIre 3aXTe€Ba U3 IPAaBHO HEOCHOBA-
Hor oborahema y ciydajy mpoduTaOWITHOT Kpiiema yroBopa. llurame
j€ Aa 1M CTpaHa OCHM WJIM YMECTO 3aXT€Ba Ha UME YTOBOPHE OIIITETHE
OITrOBOPHOCTH MOXE /1a IOJHECE M 3aXTEB W3 HEOCHOBAHOI oOorahema
3a OIly3MMam€ IPOTHBIPABHO CTEUECHE NOOWMTH, KOja OALITETHUM 3axTe-
BOM yIJIaBHOM HHje oOyxsaheHa. C 003upoM Ha TO Ja ce 3aXTeB 3a Ha-
KHaJy INTETe U 3aXTEB U3 HEOCHOBAaHOI oborahema Ipema MpeTHocTaB-
KamMa M 3alpTaHOM LMJby 3HA4ajHO PA3JIHUKYjy, HE MOXKE CE I'CHEpaJIHO
TBP/AWUTH 1A j& OJIITETHH 3aXTEB CHEIHjalTHIj! O]l 3aXTeBa W3 HEOCHOBA-
Hor oOorahema. Y mpakcu OAIITETHO MPaBO de facto MMa MOHOION Hall
peryaucameM MOCIeUIa TPOTUBIIPABHAIX ITETHUX paamu (Tako Birks u
Reynolds, Birks 1992, 58). Mehytum, Tpeba HarmacuTy n1a je Iujb Heoc-
HOBaHOT oOorahema pa3InYuT O] IHJba KOjU CIEAN OIIITETHO MPaBO; 0K
ce OBO mocienme ycpeacpehyje Ha monoxkaj omreheHOr W Ha HaKHAIY
EroBe IITETe, HEOCHOBaHO oOoraheme je ycMepeHo mpema oboraheHoM,

2 Yak u ako yroBOp MCTEKHE, KOHAMKIMOHM 3aXTEB IPOTHB CAYTOBOPHHKA Y
NPUHIUITY UMa IPEJHOCT HaJl BEP3MOHHM 3axTeBoM mportuB Tpeher smma (Dannemann
2009, 149). O xonu3uju u3mel)y 3axTeBa U3 HeOCHOBaHOT oborahema y oqHocuMa u3mely
Buiie auna Buau: Lutman 2019, 199-214.

24 Yn. 87 1 96 OZ cMHCIeHO OMYbY]y MpaBHiIa HEOCHOBAaHOT oGorahema.
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a BEroB je IMJb MCUPIUBUBAKHE HEOCHOBAHO CTEUCHE KOPUCTH (BHAM U
Smith 1994, 121 i 122).

PacnpaBe o MoryhHOCTH omy3uMama JOOWUTH KOjy j€ TOYMHMIALl
CTEKAa0 KPIICHEM YroBOpa y KOPHCT YroBOpY JIOjaJIHE CTpaHEe He/laB-
HO Cy MCTakHyTe IIpe CBera y CUcTeMuMma common law (BUOM, Ha TIpH-
Mep, Farnsworth 1985, 1339-1393; Smith 1994, 121-140; McCamus,
943-974; Siems 2003, 27-59; Kull 2001, 2021-2053; Campbell 2014,
164-188). Tome je HemaBHO JompuHena U oainyka Jloma nopnosa y npen-
mety Blake®, xoja je, noaymie y crnemu(UuHIM OKOJHOCTHMA KOHKpET-
HOT CITy4aja, JIOMyCTHIIa Oy3UMame TOOUTH 300T KpIlemha YroBopa (EHT.
disgorgement of profits).?* MeljyTum, reHEepajHO, MOKE C€ IPUMETHTH
Jla Cy CYIIOBH KOjU y cUcTeMHMa common law 1o mpaBuity oMmoryhaBajy
ofly3UMame JTOOUTH caMO y Cyd4ajy JeluKTa, HoBpene GumynujapHe
JIY>XKHOCTH WJIH CTBapHUX MpPaBa, IpeMa CIIOMEHYTOM NPAaBHOM CPEACTBY
cy3apaHuju. Ha KOHTHHEHTy CIIM4HE pacIipaBe HE MOCToje, OapeM He y
Be3U ca KpiuemeM yrosopa (tako u Siems 2010, 27-59). V crnoBeHaukoj
teopuju Mozina (2015, 472 u 473) objammaBa 1a Ipyry cTaB wiaHa 243
OZ, xoju ce nHa4Ye OJJHOCH Ha HAKHAJy INTETe IIOBEPHOLA Y CIIydajy mpe-
Bape WM HAMEPHOT HEeUCITyHEHha U HEHCITYhEmha U3 Kpajibe HeMaXbe, y
(YyHKIIMOHATHOM cMHUCTy oMoryhasa mpeHoc Aena JOOWTH WX Leje J0-
OWTH KOjy je AYKHHK CTCKAa0 KpIICHEeM, JIaKiie ped je 0 PyHKIMOHATHOM
EKBUBAJICHTY OJly3MMarma MpoQuTa Yy OKBHPY HEOCHOBAHOT oOorahema.
[IpuToM nomaje nma je cymcka mpakca y Be3u ca HaMEpPHHUM WITH TIPeBapaHT-
CKAM KpIIeHhHUMa CKPOMHA W J1a TaKBE paclpaBe y TEOPHjU HE IMOCTOje
(Mozina, 473). Jlakne, oqy3uMame NOOUTH HUjE a priori HCKIBYYEHO Y
ClIy4ajy mpopUTaOMITHOT KpIIeHka YTOBOPa, TO jeCT ako AY>KHUK HaMEPHO
MPEKPILU YTOBOP, jep OJ ApyTror mocia octeapyje Behu npodur. Mmajyhu
y BUy Bel ClIOMEHyTe pa3IMyuTe YJIore 3axXTeBa U3 MPaBHO HEOCHOBAHOT
oborahema 1 MOCIOBHE OIITETHE OITOBOPHOCTH, y TIPUHIIAITY HEMA pa3-
Jlora J1a ’UX0Ba Kymylnamuja He Oyzme moryha, HapaBHO, O/ YCIOBOM Ja
HE J10J1a31 10 JABOCTPYKE KOMIIEH3aluje.

4. HEOCHOBAHO OBOTAREWKE YV OJHOCY HA JEJIMKT

[Turame KoHKypeHLMje u3Mel)y 3axTeBa U3 HEMOCIOBHE ONIITETHE
OITOBOPHOCTH U 3aXT€Ba M3 HEOCHOBAHOI oborahema MOXe ce M0jaBuTH
aKo pajmpa 4YMja je MOoCIeAnLa HEOCHOBaH NMPEHOC MMOBHHE Takohe mMa
CBOjCTBO AEJMKTA WM, TAYHHj€, BAHYyTOBOPHOT HAHOIICHa 1IeTe. Y Ipak-
cH cy Hajuemhu npuMepy NpouTabMUITHOT KpIeHha IpaBa MHTEJICKTyaIHe

23 Attorney General v. Blake [2000] UKHL 45, [2001] 1 AC 268.

20y cucremuma common law mpenBuljeHoO je OCEGHO MPABHO CPEACTBO 33 OLY-
3UMamke JOOUTH CTeYEeHE NPOTUBIIPABHOM PagmboM T3B. disgorgement of profits, xoje je
OJIBOjEHO O] TIpaBa HEOCHOBAHOT oOorahema.
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CBOjUHE. Y CIIOBEHAuKOM IpaBy IpeoBialjyje cTaB na Ta IBa 3axre-
Ba HUCY y OHOCY CIELHMjaJIHOCTH W Ja TOBEpUIIALl MOXeE CI000IHO 1a
oupa m3mely mux (Cigoj 2006, 271; Jadek Pensa u Juhart, Plavsak 2003,
1077).%7 Kao wto je Beh pedeHo, €0 CyICKe Mpakce 3ay3uma Jpyraduju
CTaB, IIpeMa KojeM je 3aXTeB U3 HeoCHOBaHOT oborahema Moryh camo ako
HEe MO)XKe KOHKypHcaTH TyxOu 3a HakHany mrere.” IIpu Tome ce Bpxos-
HU cyn PenybOnmke CrnoBenuje ocnamao Ha craB Kmapuha u Benpuima
W3 XpBaTCKOT NIpaBa, ajli OHH 3a TaKaB CTAaB HE HaBOJE MOCeOHE pa3nore
(Bumu Klari¢, Vedri§ 2009, 646).%°

Pasnuuure ynore 3axTeBa U3 HEOCHOBaHOT 0Ooraherma 1 OITeTHOT
3aXTeBa — Oy3MMarbeé HEOCHOBAHO CTEUCHE KOPHCTH M HAaKHA/a IPABHO
IpHU3HATE IITETEe — TOBOPE y MPWIIOT MUILBEHY Ja TY)KWJIAI MOXeE CIIO-
OomHO ma O6upa uzmely wux. PasnmuuuTocT 3axreBa no (QpyHKIUjU MHCIH
Takohe HaBoJe Kao apryMeHT 3a IMPOMEHY cTaBa y (hpaHIyCKOM IpaBy,
JomymTajyhu 3axTeB U3 HEOCHOBaHOT oOorahema (0ap) HaKOH 3acTaperno-
CTH ONIITETHOT (IITO Ha4YeTHO Huje Moryhe mpema (paHIlyCKOM 3aKOHY)
jep TO He TpeAcTaBJba U3NTpaBamke 3aKoHa (T3B. fraus legis) — (Nicholas
1994, 2043). Cnoboman n36op moBepuolia u3Mel)y OaIITETHOT 3aXTeBa U
3axTeBa U3 oborahema Beh je OMo MpUMEmUBaH y jyrociIOBEHCKO] TEOPUjU
(Cigoj 2006, 271; Radisi¢ 1982, 276), a naHac je Tako U y HEMAuyKOM U
CHIJICCKOM IIpPaBy.

Oppendom un. 189 OZ, xoja 103BOJbaBa 3aXT€B U3 HEOCHOBAHOT
oborahema ako je 3aXTeB 3a HaKHAAy ITeTe Beh 3acTapeo, HE peryiuiie
ce MHUTamke OJHOCA J[BA 3aXTeBa /pe 3aCTAPENOCTH OIITETHOT 3aXTeBa.
Ciuuno tome oapehyje u § 852 BGB*, anmu 10 y HEMaykoM IpaBy He
npejicTaBJba MpenpeKy yTBpheHOM cTaBy jaa moBepuiall Beh mpe 3acra-
peNoCcTH OMIITETHOT 3axTeBa nMa MoryhHocT u3dopa (Dannemann 2009,
151). TakBo TymMaueme y CIIOBEHauYKOM IpaBy 3aroBapajy 1 Mozina (2015,
471) n Jadek Pensa (u Juhart, Plav§ak 2003, 1077). Onpenda uwrana 198
OZ, x0joM ce peryiHilie Bep3uOHH 3axTeB 300T ymnorpede Tyhe cTBapu y
CBOjy KOPHCT, Takohe mojapazymMeBa MOTYNHOCT TOJHOIICHA 3aXTeBa W3
HEOCHOBaHOI' oOorahema, Yak W ako MOBEpHJall Ha pacroyiaramby HMa

27 Taxo u BpxoBuu cyx Peny6uxe Crosenuje y mpecymu II Ips 311/2017 ox 26.
anpuna 2018.

28 Tako, ma npumep, Bpxosuu cyn Pemybmmke Crosennmje y mpecymu II Ips
145/2010 ox 20. jyna 2013.

2% AyTopH HCTOBPEMEHO HABOJE JA Y XPBATCKOM MPaBy IOCTOjé CYIPOTHA MHII-
Jbewa 0 ToM ctajamumry (Tumbri 1988, 1062; Vojkovi¢ 1997, 491).

30" Kao mrro Wagner objammaa, ogpen6a 0 OATOBOPHOCTH JACIHHKBEHTA 33 He-
ocHOBaHO oboraheme momuIa je y 3aKOHHK Kao ()yHKIMOHAIHH €KBUBAJICHT OIIITEIPAaBHE
condictio ex iniusta causa. bberoB npakTH4HN 3Ha4aj (OMO) je IPBEHCTBEHO y TOME 1A je
npe pedhopme BGB u3 2002. roauHe pok 3acTapesioOCTH 3aXTeBa M3 HEMOCIOBHE O/IITETHE
OITOBOPHOCTH 01O 3HATHO Kpahu o7 poka 3a 3aCTapeNoCcT 3aXTeBa U3 IPAaBHO HEOCHOBAHOT
oborahema. Bume Buan: Wagner u MiiKoBGB 2017, § 852, Rn. 1.
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oxmtetHy 3axteB.’! Ha OCHOBy Tora HOBHja XpBaTcKa TeOpHja 3aroBapa
TyMademe Koje, YIPKOC OAIITETHOM 3aXTeBY, OMOTyhaBa o3UBame Ha 00-
ymacT HeocHoBaHOT oborahema (Bumm Held 2015a, 1364 u Held 2015b,
17).3

C 003upoM Ha pa3auuuTy (PYHKIH]Y OAIITETHOT 3aXT€Ba U 3aXTCBA
W3 HEOCHOBAaHOT oOoraliema moBepHoly OM Tpedano IOMyCTUTH HE camo
MoryhHocT u3bopa u3mely Ta aBa 3axTeBa HETO U HUXOBY KyMYJALH]jy
(trako m Mozina 2015, 471). Haume, Hema pasmora 300T KOjeTr OH €BEH-
TyaJTHU BUIIAK (MIPOTHUBIIPABHO) CTEYEHE KOPUCTH HAJl ITETOM KOja My je
HaHeTa He OM MOTao Ja OCTBapH 3aXTE€BOM M3 HEOCHOBAaHOT oOorahema
W Ha Taj HAYMH ra KyMyJiupa ca OIUITETHUM (HapaBHO, Tiienajyhu Ha To
Ja He JOJIa3u 0 IBOCTPYKe KoMIleH3aluje). ¥ (paHIyCKOM IpaBy ce
NHUTakbe TaKBe KyMylalldje HE IMOCTaBJba jep 300r orpaHHYaBama 3axTe-
Ba M3 HEOCHOBaHOT oOorahema mpeMa BHCHHH HaJIOKHAJE (110 MpaBUITy
double plafond)* xymynanuja Ta aBa 3axTeBa 3a MMOBEPHOIA HUje HAPO-
YHUTO 3aHUMJBHBA, 3aTO ITO HEe oMoryhasa omay3uMame JOOUTH y H3HOCY
KOjU TIpeNa3u TyOuTak moBepuona. Y OpyruM MPaBHUM TOpElUMa, KOju
JIoTy1ITajy MoryhHoCT n300pa, mpenpeke 3a eBeHTyalHy KyMyJalujy Ta
JIBA 3aXTE€Ba HE MOCTOje.

5. TIPABUJIA HEOCHOBAHOI' OBOTAREBA ¥V OJHOCY
HA CTBAPHO ITPABO

[Turame cyncuanjapHOCTH MpaBa HEOCHOBAHOT oborahema Takohe
Cce IoCTaBJba y OTHOCY n3Mel)y BHHANKAIMOHOT M 3aXTeBa U3 IIPaBHO HEOC-
HOBaHOT oOorahema. JlpteMa HEje YUCTO TEOPHjCKe pupoae, Oynyhu ma
ce CTBapHOINpaBHA MpaBHiIa O PECTHTYIU]H KOja ce TPUMEHY]y Ha OJHOC
BJIACHUK — MOCEAHUK (wi. 95 u 96 Zakonika o stvarnim pravima — ZSP34)
y oapeljeHoj MepH pa3iuKyjy OX TpaBuia HeocHoBaHOT oborahema.’ C

31 3akomcka ompenta riacu: ,,Kaj je Heko Tyljy cTBap ymoTpe6Ho y CBOjy KOPHCT,

MMaJal MOXe 3aXTeBaTH, HE3aBUCHO O]l MpaBa Ha HAKHAJy IITETE, WIH Y OICYCTBY OBE,
Jla My OBaj HaKHAJW KOPHCT KOjy je MMao of ymorpeode.

32 Held (2015b) ncroBpemeno ucthue ga Ou de lege ferenda G0 MOKeIbHHjE
jacHuje perymucaru oqHoc u3Meljy oBa 1Ba 3axTeBa.

33 Tlpema ToM mpaBmiy, 3aXTeB M3 HEOCHOBAHOT oGorahera je mpeMa BHCHHH
HaJI0OKHaJle OrpaHMuCH ca JBE CTpaHe — ca jenHe crpaHe obGorahemwem, a ca apyre ocu-
pOMaIICEHEM.

3 Cuyocbenu auem PC 87/02 u 91/13.

35 Pasmuke moctoje y o6asesu mialiama KOPHCHUUKIX HAKHA/IA, IIIOA0BA ¥ HAKHAJE
TpomkoBa. Ha mpobnem ognoca m3mely npaBmia 3a noBpahaj HeocHOBaHOT oOorahema
U CTBapHOTI IpaBa, Koja ce THYy OAHOCA M3Mely BIacHMKA M MOCETHUKA, Y XPBATCKOM
npaBy ykasyje n Held, koju nmpezmyaxe na ce Bep3UOHM 3aXTeB KOPUCTH 3a HoBpahaj came
cTBapH, a 3a mospahaj xopuctu o Kopuimhema CTBapy MpaBuiia HEOCHOBAHOT oborahema
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003MpOM Ha TO Jla BUHAMKAI[MOHM 3aXTEB HE MOXE Ja 3acTapH, 3a Mo-
BEpHUOIIa je Y TOM TONIeAy MOBOJBHU]H, AT TOBEPUIIAI] MOpa Jia JOKaXKe
MTOCTOjambe TIPaBa BIACHUIITBA, 300T Yera O y HEKUM CIIydajeBHMa BEpO-
BaTHO paJivje TPaXXMO 3aXTeB U3 HEOCHOBaHOT oOorahema.

VY cnosenaukoM npaBy Cigoj je 3ay3e0 cTaB Ja je MmoBepuJjall Cio-
Oonan na Oupa u3mel)y BUHIUKAIMOHOT ¥ KOHIUKIIMOHOT OJH. BEP3HOHOT
3axreBa (2006, 266 — oqHOC M3Mel)y KOHAMKAIMOHOT M BUHIIUKAIUOHOT
3axTeBa, U 272 — ogHoc u3Mel)y BEp3MOHOT W BHHIUKAIIMOHOT 3aXTCBA).
IMpema PamummheBoM cxBaTamy, BUHIMKAIIMOHU U 3aXTEB U3 MPABHO He-
ocHOBaHOT obOorahema He MOTY MeljycOOHO KOHKYPHCATH jep CYy HHUXOBE
MPETIOCTaBKe KOHTpaaukTopHe. OH o0jalmaBa J1a y MPakCH HE MOCTOje
cutyanuje kaaa je Mmoryha Ty:x0a mo ob6a npaBHa ocHoBa (win ckpaheHo:
Ko moorce 0a sunouyupa, ne mooice da xonouyupa) — (Radisi¢c 1982, 276).
[Iputom ofjammaBa 1a je OCHpOMAIIEHHU, KOjH TIOCeayje CTBap Ha KOjy
HeMa TIpaBO CBOjuHE, oborahieH caMo y €KOHOMCKOM, a HE y MpaBHOM
CMHCITy, TIa je TPOTHB Hera Moryha camo BHUHAWKAITMOHA Tyk0a, a HE
konauknyja (Radisi¢ 1982, 276).

YHopeaHonpaBHO MOCMAaTPaHoO, OCTOj€ Pa3IMUYUTH CTABOBH O TOM
NUTawky. Y HEMayKoM IIpaBy, IJe ce 300T MPHUHLUIA allCTPAKTHOCTH pehe
jaBJba KOHKypeHIHja u3mel)y 1Ba 3axTeBa,*® reHepaiHoO ce cMaTpa Jia BUH-
JIUKAIMOHU 3aXTeB (M MPaBUJIa O PECTUTYIMjH Be3aHa 32 hera) uMa mpej-
HOCT Y OJJHOCY Ha 3aXT€B M3 HeoCHOBaHOT oborahema (Dannemann 2009,
151; o pa3IMYNTUM CTABOBMMA O TOM MHUTaky Y HEMAuyKOM IPaBy BHIU
u Miihl 1976, 396—424). [Tucuu oOjarimaBajy Ja y clydajy HHUIITABOT
yroBopa 0 mnponaju pode (ako MpaBo CBOjUHE HHjE MPELUIO Ha KYyIIa)
npojaBall MOXe TPaXUTH moBpahaj cTBapH BHHAMKAILIMOHOM TYKOOM, a
noBpahaj Ap)kaBHHE KOHAUKIHjOM (condictio possessionis); MehyTum,
aKo je MpaBO CBOjHHE TIPENNIO Ha KyIIla, Iponasal] 3a o6a — moBpahaj
CTBapH W IpeJajy IMoceia — UMa Ha pacrioiaramby KOHIMKIIMOHU 3aXTEB
(Dannemann 2009, 152). Hemauka TeopHja TOBOAM Yy IUTAWkE CTaB CYJI-
cke mpakce (koju ce Moxe mpoHahu u kox Hac — Vrencur 2010, 99) na
Ce 3a pellaBame 3aXTeBa 32 PECTUTYLH]JY Y BE3W Ca CEKyHIApHUM KO-
pucTuMa (KOPHUCHUYKA HAKHAMA, TUIOIOBH, TPOIIKOBU) YBEK MPUMEHY]Y
MpaBWIa CTBAPHOT MMPaBa Koja Bake Y OJHOCY M3Meljy BIacHUKA U MOCEI-
auka (Lorenz 2007, Vorbemerkung zu §§ 812 ff., Rn. 40—44). Yak u mpe-
Ma MpeoBJiajaBajyieM MUIILbEHY IIBAjIIAPCKE TEOPHUje U CYACKE IMpaKce,
BUH/IMKAIMja MMa MPEIHOCT Mpe KOHIUKIU]OM, TaKO JIa BIACHUK MOXKE
TpakuTH noBpahaj cTBapu caMo Ha OCHOBY CBOJUHCKE TyXkO0e, a He Ha Oc-

(Takohe cromume U mpobeM KOHKypeHIHje m3Mel)y mpaBmia HeocHoBaHOT obOorahema
3a moBpahaj kopuctu on kopumhema Tyhe cTBapH U IMpaBmia Koja Baxe 3a OMHOC H3Mehy
BJIAaCHUKA U MOCEIHMKA, HO OJrOBOpE Ha OBY [uiieMy He mpysxka) — Buau Held 2015b, 16.

36 36or neBamanocTH (06aBesyjylier) IpaBHOT MOC/A, IPABO CBOJHHE HE IpeIa3u
Ha UCITYHHTEJba, 11a CTOTa OH Ha pacroliaramby MMa caMO KOHAUKIIMOHU 3aXTEB.
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HOBY 3axTeBa U3 HEOCHOBaHOT oborahema (Tako caxxero u'y Koller 2010,
210). Ilocroju m cynpoTHH (IIOAyIle MamWHCKH) CTaB, IpeMa KOjeM je
TyXKHJiaI] ciioboman aa 6upa uzmel)y \BuX (IITO je 3a era MOBOJHHH]E aKO
je, Ha IpuMep, HUIITABOCT YyroBOpa JIaKIIe I0Ka3aTH HETo MPaBO CBOjUHE)
WM TIOJHETH TYkO0y 1o 00a nmpaBHa ocHoBa (Tako Koller 2010, 210).

CrnoBeHauka Cyjicka Mpakca He peliaBa KOHKYPeHIHjy usMel)y mpa-
Buina o pecrutyimju u3 OZ u ZSP Ha jemuHcTBeH HaumH. Bumm cyn y
JbyOmanu, Ha npumep, y omnyuu I Cp 383/2016 ox 3. aBrycra 2016, Ha
OCHOBY 3axTeBa TyXXHTeJbKe 3a nmoBpahaj MHBECTHIIUja KOje je W3BPIIUIIA
Ha KYIUbCHO] HEKPETHHHH, a YTOBOP O MPOJaju HAKHAIHO j€ TIOHHINTEH,
3ay3e0 je CTaB Ja je ped O HEOCHOBaHOM obOorahiemwy, KOjH je pe3ynaTar
e(ekra CTBApHOT IpaBa, 300T yera je MpUMEHUO mpaBuia 95 u 96 una-
Ha ZSP. [IpuMeHa TUX TpaBuiia, HAMME, Ka0 KaCHUjUX M CICIHUjaTHUjUX,
UCKJBYYHIIA je TIpUMeHy onpende wiana 194 OZ o HakHaau Tpomkosa.’’
Tako je BUIIM CyIl BPaTHO NpEAMET MPBOCTENICHOM CYIy Jia TIOHOBO HC-
MUTa JIa JI1 Cy TPOUIKOBH KOje je TY>KUTeJbKa MMalia IPUINKOM O0OHOBE
XOJTHUKA ¥ KyXWEbe¢ OMJIM HEOIXOIHU, KOPUCHU WJIH JIYKCY3HH y CMHCITY
wiaHoBa 95 u 96 ZSP.*® Hemrro ciuyHo mpomsnasu u3 omiyke Bumer
cyna y Jbyosanu I Cp 1631/2017 ox 10. janyapa 2018, y kojoj je cya o
3axTeBy 3a Iuahiamke KOPUCHUYKE HAKHAJIe Ha OCHOBY MOHUINTEHOT yTro-
BOpA OJITY4HMBAO MpeMa oapea6aMa wi. 95 u 96 ZSP, koje kao KacHUje u
cneunjaanje HCKJbYUYjy TpaBHJIa 0 HeOCHOBaHOM oOorahewy u3 OZ.
TakaB cTaB je 3ay3€0 U BpxoBuu cyn y npecymu 11 Ips 117/2017 ox 18.
okToOpa 2018, Koju je mpecynuo na ce 3a obaBe3y iahama HakHazae 3a
kopumheme HEKpeTHUHE Yy ClIydajy pacKujaa yroBopa MpHUMEmYjy mpa-
Buia ZSP, y ToM ciy4ajy KOHKpETHO Apyru craB wiana 95 ZSP, nmpema
KOjeM J00pOoHaMepHH MMOCETHHUK HHje TYyXKaH Jia IUIaTH KOPUCHHYKY Ha-
KkHay. >

Hpyraunje je BpxoBam cyn npecynuo y npeamety 11 Ips 1261/2008
ox 1. jyna 2009: y ciydajy 3axTeBa 3a moBpahaj ynarama y HEKpETHHHE
300T PAaCKUHYTOT KyIOIPOIajHOT YroBOpa OUTYUCHO je& a ce IPUMEHY]Y
mpaBmia o TpomkoBuMa u3 300, a He CTBapHOIIpaBHE peraparyje mpe-
Ma (Tama Bakehem) 3aKOHY O OCHOBHHUM CBOjHHCKOIIPABHUM OJHOCHMA
(30C0).* TToTBpaKO je cTaB HMKUX CYHAOBA Jia TY)KEHH MMajy IpaBo 1a

37 Cnnano n Buum cyn y Jby6imanu 1 Cp 1631/2017, ox 10. janyapa 2018. (He-
Bakehn KyIOIponajHu yroBOp — CyA je cMaTpao Jaa je, y momieny obaBese murahama Ko-
pucHuuke HakHane, ZSP lex specialis).

3% Bumw u mpecyny u pememe Bumer cyna y JbyGmanu I Cp 383/2016 ox 3.
aBrycra 2016, Tauka 14 oOpaznoxema.

39 Tauxa 14 obpasioxkerba CroMeHyTe mpecyie. Taka CTaB y BesH ¢ 00aBE30M
iahamba KOPHCHUYKE HaKHAJE Y CIIy4yajy BEpP3MOHOI 3aXTeBa jeAHOT CYBJIACHUKA MPOTUB
apyror Takohe cneau u3 omnyke Bpxosuor cyna Pemy6nuke Crnosenuje 11 Ips 90/2017 on
4. oktobpa 2018, Tau. 7.

40 Cnyorcoenu aucm COPJ 6/80 u naswe.
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HaKOH pa3Boja Opaka IMOJHECY 3aXTEeB 3a perapanujy Ha OCHOBY OJipe-
npaba 300 jep je ommre MpaBWIIO O MOCIEAMLIAMA PACKHHYTOI YrOoBOpa
caapxaHo y wiany 132 300 (uwian 111 OZ), a y ocranom nonasze y o0-
3Up OMNIITa MpaBWJa O KOHAWKIMjaMa 300T M3ryOJbeHOr IPaBHOT OCHO-
Ba, yKJbydyjyhu Tpomkose wiana 215 300 (unan 194 OZ).*! Tlputom je
o0jacHUO 1a je pasyor 300T KOjer Cy TYXKEHH 3aXTeBajy HAaKHAJy TpPOII-
KOBa HACTAJHMX Yy BE3M Ca HEKPETHHMHAMa OHMJIO HEIOCTOjare MPaBHOT
OCHOBA, a CTBAapHOIIPAaBHE pemapalyje MOTUIy M3 3aXTeBa BJIACHHKA 3a
Bpahame cTBapu.*?

[Ipernen craBoBa y HalleM M CTPAHOM IpaBy OTBapa BHIIIE MHTAba
HETO IITO Hyau oaroBopa. CHIypHO ce MOXEMO CIOKUTH Ca CTAaBOM Ja
je ypeheme Bpahama m3Mely BiacHWka m mocemHuka mpema ZSP crie-
[IUjaIHU]je jep ce THUYE OJHOCAa HeOCHOBaHOT oOorahema nu3Mel)y BIacHH-
Ka ¥ nmocenHuka. MehjyTum, To ce He MOXKe TyMauyUTH Npemupoko, Beh Ou
ce Yy BUHIMKALMOHO] CUTyalllju TpeOano MpUMEHUTH CaMo 3a BIIaCHUYKO-
MOCETHIYKE OIHOCE, JIOK CE 3a MOTPaKMBamkha 3aCHOBaHA Ha OIIITHM 3aX-
TEeBHMMa M3 HEOCHOBAaHOT oOorahema, 3a Koja HeMa MmoTpede Ja ce T0Kazyje
IIpaBO CBOjUHE, IPUMEYje ypeheme HeocHoBaHOT oborahema. Ctora 6u
OuI0 cMHUCIIEHO ypeljere TyMauuTH Tako Jia C€ y CIy4ajeBUMa BUHJIM-
Kal[OHOT 3axTeBa NpHUMEwYjy TpaBuia Bpahawa u3 ZSP, a y cimydajy
3axTeBa M3 HEOCHOBaHOT oOorahema npasuia u3z OZ. MehytuMm, ako Ou
3axTeB OMO M3BPILIEH 110 00a MpaBHAa OCHOBA, BUH/IMKAIIMOHU 3aXTEB Tpe-
0a cmarpary CrendjaJHijuM U MPUMEHHTH IpaBuiia Koja Baxke 3a OTHOC
n3Mely BIaCHUKA M MTOCEIHUKA.

V cinydajeBuMa HeBaXkehnx IBOCTpAaHUX YroBOpa YHHH CE TPHUKIIaI-
HHUJUM pelieke Ja ce 3a moBpahaj UCIymemha W MPEOCTATUX KOPHCTH
YBEK IIPUMEHE jeIMHCTBEHA MpaBuiia HEOCHOBaHOT oborahema, 6e3 003u-
pa Ha TO Ja JIM je TPeIMET UCIYHCeHha yroBOpa CTBAP, HEKPETHUHA, HOB-
YaHH M3HOC WK YCIIyra. YIIOPEIHU TPEHOBH yKa3yjy Ha IpaBall npume-
He rmoceOHMX mpaBmia 3a Bpahame y ciydajy HeBakehux yroBopa rie cy
UCKJbYyUYEHA NPaBHIA BIACHHUYKO-IIOCEIHMYKOr ofqHoca.

6. BAK/JbYYAK

PeTko mOCTOje TONMKO pa3IMyYUTH CTABOBU O MUTAmy U3 00NIacTH
HEOCHOBaHOT oOorahema Kao y OJHOCY IpaBa HEOCHOBaHOT oOorahema
npemMa JApyruM rpaHama mnpaea. Mako y pOMaHCKUM MPaBHUM CHCTEMHMA

41 Tauka 7 o0pa3oxema CIOMEHYTE Mpecye.

2 Ibid.

4 To Baxu y mpemiory pedopme HOBOr ypeljema IIBajIAPCKOr OGIHralHOHOT
npasa OR 2020 (Buxu Huguenin, Hilty, Purtschert y Huguenin, Hilty 2013, Vorbemerkun-
gen zu Art. 79-84, Rn. 59 u naswe; Bunu u: Meier 2017, 27).
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3aXTEB U3 MPaBHO HEOCHOBaHOT oOorahema UMa U3pasUTy CYICHINjapHY
yJOTY, y HEMAauKOM M €HIJIECKOM IIPaBy OH j€ IO MpaBUIy M3jeHaueH ca
3aXTeBUMa IO IPYTUM MpaBHUM ocHoBama. OBaj MOCIeqmU CTaB Takohe
MoJjpKaBa CJIOBEHAYKa TeopHja, Koja MOBEpHOIY Jaje MOryhHOCT m300-
pa u3Mely 3axreBa, JOK CYJCKa Ipakca y BE3W ca TUM INUTAmbEM HHjE
yjenHadeHa. Y HEKMM opaiykama BpxoBHor cyna PemyOnuke CioBenuje
HaJIa3UMO CTaB /1A j€ 3aXTEB U3 [IPaBHO HEOCHOBAHOT o0orahema u3pa3uTo
CyTicu¥japaH | Ja Joja3u y 003Up caMO aKO 3aXTEB IO CIICIHjaTHAjeM
IIPaBHOM OCHOBY HHj€ Ha paclojaramy, AOK U3 APYIUX OAJIyKa MPOU3-
Jas3u 1a nosepuian uMa MoryhHoct nzbopa, moceGHO nsMely 3axreBa u3
HEoCHOBaHOT oborahemwa 1 ofgmTeTHOT 3axTeBa. CXOIHO TOME j€ U CyACKa
Ipakca BUIINX CyAOBa HEyjeqHaueHa.

Kako je remepamna ximay3ynma w3 HeocHoBaHOT oOorahema ¢op-
MyJIFiCaHa BpJIO YOIIIITEHO, YECTO C€ JellaBa Ja Cy HCIyEHheHe IpeT-
IIOCTaBKe M 3a Jpyre 3axTeBe — IOIYT 3aXTeBa 110 OCHOBY BAaHYI'OBOP-
HE OJrOBOPHOCTH 32 INTETY WJIM CTBapHOT MpaBa. AKO Cy Ta NpaBuWia,
M0 CBOM cajpXajy W LUJbeBHMa, CICUHWjalHHja HEro MpaBuiia HEOCHO-
BaHor oborahema, o Haueny lex specialis derogat legi generali numajy
HPETHOCT y OJHOCY Ha OIIITH 3aXTEB M3 HEOCHOBAaHOI oOorahema. 3a
CJIOBEHAYKO MPaBO HAJIPUKIAJHUJU j€ KOHIENT CYNCHUANjapHOCTH, Tpe-
Ma KOjeM C€ 3aXTeB M3 IIPaBHO HEOCHOBAHOT oOorahema mpuMemyje Kaj
roJI MOBEepHUJIAl] y KOHKPETHOM CIy4ajy HeMa Ha pacrojiaramy 3aXTeB 110
JpYyTOM, CIIELMjaIHOM MPaBHOM OCHOBY. lIpema Tome, Kan crienujamHuju
3aXTeB HUje Ha pacrojaramy, A0Ja3u y O03Up 3axXTEB M3 MPaBHO HEoc-
HOBaHOT oOorahema, ajayu camMo MO/ YCJIOBOM Ja H-eroBa NpHMEHa HUje
y CYNPOTHOCTH Ca CHCTEMOM BPEIHOCTH YCIIOCTAaBJBEHUM JIPYTHM IIpa-
BIJIMMa IIMBIJIHOT IIpaBa, Kaja O 3ampaBo Omia ped o M3WrpaBamy 3a-
koHa (13B. fraus legis). 1o TakBor OM M3WTpaBama, Ha TIPUMEP, JOILIO
ako OW moBepuiall, HAKOH 3aCTapesiOCTH CIEIMjalIHUjer 3aXTeBa, UMao
Ha pacriojiaramy OIIITH 3aXTE€B U3 HEOCHOBAaHOI oOorahema, 300r yera
j€ y TakBUM cllydajeBUMa MOTYhHOCT 1mo3nBama Ha 3axTeB u3 oborahema
HCKJbYYEHA.

OpmTeTH! U 3aXTeB U3 HEOCHOBAHOr oborahema HHUCY y OAHOCY
CTICIMjaJTHOCTH jep ce 3aCHMBAjy Ha Pa3IMYUTHM MPETIIOCTaBKaMa M cie-
JIe pa3IM4IMTe [IJBbEBE, 300T Yera ce 4eCTo TOBOPH Ja IIPaBO HEOCHOBAHOT
oborahema TpecTaBba CyIPOTHOCT OJIITETHOM IpaBy. Jlok je musb of-
IITETHOT 3aXTeBa KOMIICH3allMja IITeTe Ha CTpaHu omrTeheHor, 3axTeB u3
HeoCHOBaHOT oOorahema je ycmepeH npeMa oborahieHOM, a BeroB je InJb
Oy3UMarme HEOCHOBAaHO cTedeHe Kopuctu. [loBepuial crora Moxe cio-
O0omHO Ouparu m3Mmely WuX, a HUje UCKJbYYeHA HU BHUXOBA KyMyJalHja,
aJIM TIpY TOME He cMe J1a johe 10 TBOCTpyKe KOMIICH3aIHje.

BuHAMKaMoOHN 3aXTEB je y OAHOCY Ha 3aXTeB W3 HEOCHOBAHOT
oOorahema crenujalHUju, Tako Ja y CIIyd4ajy Kaja IOBEpuIIall 3axTeBa
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noBpahaj cTBapu Ha OCHOBY IIpaBa CBOjUHE MpaBuiia O pecTutyuuju ZSP,
KOja Bake 32 OTHOC M3Mel)y BIacHHKa M IMOCEIHUKA, UMajy MPEIHOCT Hal
npaBunuma u3 OZ. Y mpuHLMILY, HE TOCTaBJba CE MUTAkE KOHKYPEHIINjEe
u3Mely HOjeqMHUX BpCTa 3aXTeBa M3 IMPABHO HEOCHOBaHOT obOorahema,
ocuM y ogHocuMma oborahema Buie ocoba, re KOHAWKIHOHH 3aXTEB
NPOTHB JIpyre YrOBOPHE CTpaHe MMa MPETHOCT INped BEp3MOHHM 3axTe-
BOM npoTHB Tpehe cTpaHe.
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Summary

The unjustified enrichment law creates an independent source of
obligations, which for historic reasons often overlaps with other fields of
private law—the law of delict, property law, contract law, and negotiorum
gestio. This raises many issues concerning the relationship between
enrichment claims and other private law claims. The paper examines the
issue whether the enrichment claim has a subsidiary role and is excluded
in the event that the creditor disposes of a more specific claim based
on contract, tort or ownership. In doing so it analyses the principle of
subsidiarity and examines the role of unjustified enrichment in the system
of private law. While the discussion mainly focuses on the Slovenian
law of unjustified enrichment, it takes into consideration the approaches
adopted in selected foreign jurisdictions.
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