UDC 34/35 : ISSN 0003-2565

AHAJIN

[TPABHOTI ®AKYJITETA Y BEOI'PALY

ANNALS

OF THE FACULTY OF LAW IN BELGRADE
BELGRADE LAW REVIEW

JOURNAL OF LEGAL AND SOCIAL SCIENCES

YHUBEP3UTET V¥ BEOTPATY

YACOIIVIC 3A ITPABHE V1 IPYIIITBEHE HAYKE | BEOT'PA]I 2020 /BPOJ 1/ TOOVHA LXVIII




I'maBuu ypepuuumm Apxuea 3a iipasHe u gpywitiéeHe Hayke Koju je
nperxopuo Ananuma IlIpaenoi paxynineina y beoipagy 6vmm cy:

Kocra Kymanyam u JIparomy6 Apanbenosuh (1906 1911), Kocra Kymanymm
(1911 1912), Yegommp Mutposuh (1920 1933), Muxawnio Vnmuh (1933 1940),
Bopbe Tacuh (1940 1941), JoBau Hophesuh (1945)

I'nasnu ypegrnuuu 060i uacoiuca 6unu cy:

Muxanno Koncrantumuosuh (1953 1960), Mmman Bapromr (1960 1966),
Bojucnas baxuh (1966 1978), Bojucmas Cumosuh (1978 1982), O6pen
Craukosuh (1982 1995), Hejan ITomosuh (1996), Muoapar Opmith (1997 2004),
Janmno H. Bacra (2004 2006), Cuma Apamosuh (2006 2012), Mupossy6 JTabyc
(2013 2015), Mupxo Bacwmesnh (2016 2018)

Mehynapognu usgasauxu caseii

Yariv Brauner (University of Florida, USA), John Cerone (Tufts University,
USA), Silvio Ferrari (University of Milan, Italy), Kenneth Einar Himma
(University of Washington, USA), Christa Jessel Holst (Max Planck Institute for
Comparative and International Private Law, Hamburg, Germany), Thomas
Koenig (Northeastern University, USA), Peter Koller (University of Graz,
Austria), Janez Kranjc (University of Ljubljana, Slovenia), Rainer Kulms (Max
Planck Institute for Comparative and International Private Law, Hamburg,
Germany), Dzhenevra Igorevna Lukovskaya (St Petersburg State University,
Russian Federation), Ingeborg Maus (Goethe University Frankfurt, Germany),
Thomas Mertens (Radboud University, Netherlands), Slobodan Milaci¢
(University of Bordeaux, France), Paul du Plessis (The University of Edinburgh,
Scotland), Vesna Rijavec (University of Maribor, Slovenia), Zeljko Sevi¢ (Sohar
University, Oman), Gerhard Thiir (Institute for the Study of Ancient Culture,
Austria)

I'nasnu ypegnux
Mapuja Kapannkih Mupih

3amenux inasnoi ypegnuxa
Bopuc Berosuh

Pegaxuuja IIpasnoi paxynineina Yuusepsuineiia y Beoipagy
3opan Tomuh, Hebojura Josanosuh, I'opan Vmuh, Bojan Mwmmcasrbesuh,
Bojucnas Crannvuposuh, [Tanmto Bykosuh

Cexpeinapu
Munonr Bykoruh, Huxona Vimh, Hosak Byjusanh

PajioBu y oBOM 4yacommcy mojijiex<y aHOHMMHO] PelleH3ujy Boje pelleH3eHaTa
Koje oxipebyje pemakiuja.

CTaBoBM M3pa)KEHM Yy 4YacomuCy TpPeCTaB/bajy MUIIbEIbe ayTopa U He
OflpakaBajy HY>KHO IJIeIUINTAa pefakuuje. 3a Te CTaBOBe peflaklMja He
ofiroBapa.

Hsgasau
IIpaBHyu dakynter YHusepsurera y beorpamy

Jexiniop u Kopexinop
Vpewna ITomosuh I'puropos, Byk Tommh

Texnuuxu ypegnux
JoBan Hopbesuh

Husajn xopuua
€, 11,183,

Cnoi u iipenom

AGCMJE

CTYAMUO

Hlmamia
JII Crry>x6eHu TTacHIK



UDC 34/35 : ISSN 0003-2565

AHAJIN

I[TIPABHOTI ®AKYJITETA Y BEOI'PALY

ANNALS

OF THE FACULTY OF LAW IN BELGRADE
BELGRADE LAW REVIEW

JOURNAL OF LEGAL AND SOCIAL SCIENCES

YHUBEP3UTET Y BEOITPAIY

YACOIINC 3A ITPABHE V1 IPYIITBEHE HAYKE | BEOI'PA]I 2020 /BPOJ 1/ TOOVHA LXVIII




Anamu IlpaBHor ¢axynrera y beorpany

TI'opuna LXVIII, 6p. 1/2020, cTp. 1-258

UDC 34/35 ISSN 0003-2565

CAJIPXKAJ

WIAHION

Joseph E. Harrington, Jr., Horizontal and Vertical Agreements:
Differences between the European Union and the United
States - - —————-—-"-"-"-"-"-"-"-"-"-"-"—"—"—-"——————

Goran Georgijevié, Gift of Professional Income Generated by a
Spouse to a Third Person in Mauritian Civil Law ————

Marko Bozi¢, Intellectual History of a Textbook: Radomir
Luki¢’s Introduction to Law between Marx and
Kelsen-- - - - - - — - - ———— —— —— —— —

Melina Rokai, Constructing a Traitor: The Case of Guichard of
Troyes, the Nominal Bishop of Bosnia in the Early
Fourteenth Century - - - - - - ——————————————

Milo$ Zivkovi¢, Contractual Waiver of Claim under the 1978
Yugoslav Code of Obligations ——————————————

Harara ITerpouh Tomuh, O orpaHiHyYeHOj H YCMEPEHO]
c11000/1M yroBaparma y yrOBOPHOM IPaBy OCUTYyparba:
(heHomeH ,,TOKOpaBama‘ yropopa 0 OCUTypamby —— ———

CHexana Jlabuh, YTriaj npeBape Koja moTude of cajeMIia Ha
MYHOB2)KHOCT YTOBOpa O jeMCTBY H IIpaBa jeMLa — )XPTBe
mpeBape — —— ————————————————— ———— — —

Karapuna Jlonosuh Bojuh, O koHBep3Uju yroBOpa y CPrickoM
NpaBy ca MoCeOHMM OCBPTOM Ha CY/ICKY KOHBEP3Hjy— — —

Hwukomna Byjmuauh, Tujara Kapuh, [Iporniena pusnka u
HanpeaoBame y TpetMaHy y KazHeHo-monpaBHOM
3aBoxy y CpeMckoj MuTtpoBuIn —— — —————— — — — —

28

45

68

88

100

128

150

170



JYBUWIEJHN

Boris Begovi¢, John Maynard Keynes’ The Economic
Consequences of the Peace: A Centennial Review — —— —

NNPUKA3HU

Basu, Kaushik. 2018. The Republic of Beliefs: A New Approach
to Law and Economics. Princeton: Princeton University
Press, 238.
(Ana Odorovi¢) -~ ——————————————————— — —

Thomas J. Miceli. 2019. The Paradox of Punishment: Reflections
on the Economics of Criminal Justice. London: Palgrave
Macmillan, 229.

(Nikola Ili¢) -~ - - - ——————-————————— ——— ——

CERABA

Cuma Apamosuh, Jbyouya Kanouh (1925-2019)— — — —————

Milena Polojac, Hans Ankum (1930-2019) - - —————————

YnyrcrBo 3a aytope ——— ———————————————————— — —

194

224

230

236
239

246



The Annals of the Faculty of Law in Belgrade

Year LXVIII, No. 1, 2020, pp. 1-258
UDC 34/35 ISSN 0003-2565

TABLE OF CONTENTS

ARTICLES

Joseph E. Harrington, Jr., Horizontal and Vertical Agreements:
Differences between the European Union and the United
States - - —\—\—————————————————— ————— 7

Goran Georgijevi¢, Gift of Professional Income Generated by a
Spouse to a Third Person in Mauritian Civil Law ———— 28

Marko Bozi¢, Intellectual History of a Textbook: Radomir
Lukié’s Introduction to Law between Marx and
Kelsen-- - - - - - - - - - - - - - ———————— 45

Melina Rokai, Constructing a Traitor: The Case of Guichard of
Troyes, the Nominal Bishop of Bosnia in the Early
Fourteenth Century - ———————————————— — — — 68

Milo§ Zivkovié, Contractual Waiver of Claim under the 1978
Yugoslav Code of Obligations —————————————— 88

Natasa Petrovi¢ Tomié, About Restricted and Directed Freedom
of Contracting in Insurance Contract Law —— — ————— 100

Snezana Dabi¢, Legal Effects of the Fraud Originating from the
Co-Surety on the Validity of the Surety Contract and/or
the Rights of the Surety (the Victim of the Fraud) — — —— 128

Katarina Dolovi¢ Boji¢, About Contract Conversion in Serbian
Law with Special Reference to the Court Conversion —— 150

JRSon

in Treatment in Sremska Mitrovica Correctional
Facility - - - ——— - ———————— 170



ANNIVERSARIES

Boris Begovi¢, John Maynard Keynes’ The Economic
Consequences of the Peace: A Centennial Review — —— —

BOOK REVIEWS

Basu, Kaushik. 2018. The Republic of Beliefs: A New Approach
to Law and Economics. Princeton: Princeton University
Press, 238.
(Ana Odorovi¢) -~ ——————————————————— — —

Thomas J. Miceli. 2019. The Paradox of Punishment: Reflections
on the Economics of Criminal Justice. London: Palgrave
Macmillan, 229.

(Nikola Ili¢) -~ - - - ——————-————————— ——— ——

IN MEMORIAM

Sima Avramovié, Ljubica Kandi¢ (1925-2019) —————————

Milena Polojac, Hans Ankum (1930-2019) — - —————————

Instructions to Authors ————————————————————— —— ——

194

224

230

236
239

246






YNAHLMA

VIK 341.241.8:347.733(73:4-672EU); 339.542
CERIF: S114, S155, S180
DOI: 10.5937/AnaliPFB2001007H

Joseph E. Harrington, Jr., PhD"

HORIZONTAL AND VERTICAL AGREEMENTS:
DIFFERENCES BETWEEN THE EUROPEAN
UNION AND THE UNITED STATES

This article compares the European Union and the United States with respect
to competition law and enforcement practices as it pertains to agreements among
competitors in a market (horizontal) and agreements among firms in a supply chain
(vertical). Regarding horizontal agreements, the primary difference in the law is the
ability of the competition authority to bring a criminal case in the U.S. and a more
subtle difference is the presence of concerted practices in the EU. Enforcement differs
in the far more active role of private litigation in the U.S. The differences are greater
when one turns to vertical agreements. Though the EU provides safe harbors for
vertical agreements, something which is absent in the U.S., it is abundantly clear that
the U.S.is more lenient in the law and in enforcement. Also provided is a discussion
of some recent departures between the U.S. and EU.

Key words: Competition Law. — Horizontal Agreements. — Vertical Agreements.
— European Union. — The United States.

1. HORIZONTAL AGREEMENTS

1.1. Introduction

The relevant U.S. legislation pertaining to horizontal agreements
is Section 1 of the Sherman Act! and Section 5 of the Federal Trade

Patrick T. Harker Professor, Department of Business Economics & Public
Policy, The Wharton School, University of Pennsylvania, harrij@wharton.upenn.edu.

' “Every contract, combination in the form of trust or otherwise, or conspiracy,

in restraint of trade or commerce among the several States, or with foreign nations, is
declared to be illegal.”
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Commission Act.? The jurisprudence that has come out of these acts
has provided a reasonably well-defined, though incomplete, statement
regarding what types of arrangements between competitors in a market
are in violation of the law.* Complementing this dicta are guidelines
provided by the Antitrust Division of the U.S. Department of Justice
(DOJ) and U.S. Federal Trade Commission (FTC).*

With one exception, it is my opinion that there are not any
fundamental differences between the European Union (EU) and the United
States (U.S.) with regards to competition law as it pertains to horizontal
agreements. There are, however, subtle differences which could impact
which cases are brought and how they are resolved.

That one fundamental difference is that the DOJ can bring either a
civil case or a criminal case under Section 1, while criminal cases cannot
be pursued under Article 101. For those countries with criminal liability
for violating their national competition laws (such as Germany and
Ireland), the U.S. is unusual in that the competition authority (specifically,
the DOJ) has the capacity to criminally prosecuted, while that capacity
resides elsewhere in the government for these other countries, such as
with the Federal Prosecutor’s office. As a result, the DOJ can decide
to bring either a civil case or a criminal case, while most competition
authorities are restricted to the former. A criminal case brings with it a
higher standard for proving liability but also a more severe individual
penalty in the form of incarceration. It is also worth noting that, contrary
to almost all other countries that have criminalized collusion, the U.S.
routinely penalizes those individuals involved with prison sentences.

This review of the differences between the EU and the U.S.
regarding horizontal agreements will first address some issues of liability
and then turn to evidentiary rules.

1.2. Agreement

Though the word “agreement” does not appear in Section 1 of
the Sherman Act, jurisprudence has established that it is an agreement

which is in violation of the law. Subsequent competition laws, such as
2 “Unfair methods of competition in or affecting commerce, and unfair or
deceptive acts or practices in or affecting commerce, are hereby declared unlawful.”

3 It is incomplete in that certain practices have been prohibited through a

consent decree between the government and firms but the Court has not yet ruled on
their illegality. A consent decree is an agreement or settlement between two parties that
does not involve an admission of guilt or liability. A consent decree appears similar to a
European Commission’s commitment.

4 In particular, “Antitrust Guidelines for Collaborations Among Competitors,”
Federal Trade Commission, U.S. Department of Justice 2000.
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Article 101 of the TFEU, have gone on to use the term “agreement”.
The U.S. Supreme Court has developed the doctrine that an agreement
to restrain trade is unlawful and has defined an agreement as or as
requiring a “unity of purpose or a common design and understanding,
or a meeting of minds” (Admerican Tobacco Co. v. United States, 1946),
“a conscious commitment to a common scheme designed to achieve an
unlawful objective” (Monsanto Co. v. Spray-Rite Serv. Corp., 1984),
and “mutual consent” (Esco Corp. v. United States, 1965). Similarly,
the EU General Court has defined an agreement as or as requiring “joint
intention” (ACF Chemiefarma, 1970) and a “concurrence of wills”
(Bayer v. Commission, 2000). All of these phrases refer to the same state
of the world: Competitors have reached a state of mutual understanding
to restrain competition. By my reading, there is no difference between the
EU and the U.S. regarding what is an unlawful agreement. As discussed
below, there can be differences in practices (due to evidentiary rules) and
then there is the matter of “concerted practices” which exists in the EU
and, at least in that form, does not exist in the U.S.

For firms to have an unlawful agreement in the U.S., there must
be some exchange of assurances. This could mean one firm expressly
inviting another firm to raise price to some common level and the other
firm expressly accepting that invitation. However, the exchange need not
be so explicit: “[Firms] need not have exchanged promises of assurances
of their actions; it is enough that they have communicated their intent
to act and their reliance on others to do so.” (Page 2009, 451). For
example, acceptance of an invitation by a firm could take the form of
raising price to the proposed common level without any verbal or written
communication. Or a firm announces its plan to raise price in a trade
meeting with competitors and subsequently all firms raise price to the
same level. Thus, an exchange of assurances can be inferred from subtle
messages and actions.

U.S. courts have recognized three forms of collusive conduct,
not all of which are illegal. An explicit or express agreement involves
direct communication between firms which, without the parties having
to draw any inferences, involves an exchange of assurances to restrain
competition. A tacit agreement involves non-express communication but
where there is a distinct, identifiable action that facilitates achieving mutual
understanding. For example, this could mean one firm announcing a price
increase at a private gathering with competitors. Explicit agreements are
per se illegal in that it is sufficient to establish that the firms engaged in
the activity. (Though we will later explain that there are exceptions.) Tacit
agreements may be per se illegal or may only be illegal after balancing
the procompetitive and anticompetitive implications of the agreement
(referred to as the rule of reason). The third category of collusive conduct
is conscious parallelism whereby firms are coordinating their conduct and

9
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have done so without any communication (or at least there is no evidence
of communication). The most common instance of conscious parallelism
is where firms price in a parallel manner and there is no evidence that they
agreed to coordinate their conduct. Conscious parallelism is a process

not in itself unlawful, by which firms in a concentrated market
might in effect share monopoly power, setting their prices at a
profit-maximizing, supracompetitive level by recognizing their
shared economic interests.

The European Commission recognizes the same three forms of
collusive conduct. Though no agreement is per se illegal under Article
101, explicit agreements are, for practical purposes, as per se illegal in the
EU as they are in the U.S. Jurisdictions will vary in terms of what it takes
to conclude that there is an unlawful tacit agreement (just as much as U.S.
courts will differ on the matter) but both the EU and U.S. recognize this
category of agreement. (There will be more on this topic later when we
discuss concerted practices.) As in the U.S., parallel pricing (and other
forms of conscious parallelism) is not unlawful in the EU.

1.3. Concerted Practices

A possible point of departure between the EU and U.S. is on the
matter of concerted practices. In the EU, concerted practices refer to

co-ordination between undertakings which, without having
reached the stage where an agreement, properly so called, has been
concluded, knowingly substitutes practical cooperation between
them for the risks of competition.®

My own view is that the distinction is largely semantic. The U.S.
has a more expansive view of “agreement” which to a significant (if not
complete) extent accommodates those practices that are classified as
concerted in the EU. For example, advance price announcements can be
viewed as a concerted practice. Though there is no “proper agreement”
between firms, their sharing of those price intentions allows them to
coordinate and thus is a concerted practice. In the U.S., advance price
announcements could be viewed as an agreement in that the firm that
initially proposes to raise its prices by 10% come the first of the next
month is inviting the other firms to coordinate their prices, and the other

> U.S. Supreme Court, Brooke Group Ltd. v. Brown & Williamson Tobacco Corp,
509 U.S. 209 (1993).

® CJEU, joined cases 40 to 48, 50, 54 to 56, 111, 113 and 114-73, Colperatieve
Vereniging “Suiker Unie” UA and others v Commission of the European Communities,
ECLI:EU:C:1975:174, para. 173.

10
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firms are accepting that invitation when they respond with the same
announcement.’

A case which suggests that there may be some subtle distinctions
between the EU and U.S. is corrugated containers.® In this case, a firm
would contact a rival firm to learn its most recent price charged or
quoted. It was typical for a firm to match that price and, as evidenced
by their pricing conduct, there was an understanding not to undercut
another firm’s price. The Court inferred there was direct evidence of an
agreement to share information but not direct evidence of an agreement to
coordinate prices. Such information sharing was determined not to be per
se illegal, but a violation was nevertheless found because it was shown
that it had the effect of raising price. The U.S. Supreme Court concluded
that the practices violated the Sherman Act:

[T]he exchange of prices made it possible for individual defendants
confidently to name a price equal to that which their competitors
were asking. The obvious effect was to stabilize prices by joint
arrangement ... | cannot see that we would be justified in reaching
any conclusion other than that defendants’ tacit agreement to
exchange information about current prices to specific customers
did in fact substantially limit the amount of price competition.

It is possible that the information sharing practice, without any
evidence of effect, might be sufficient to establish it as a concerted
practice. In this case, the Court used evidence of effect and left somewhat
open the question of whether that was necessary.

In sum, many concerted practices could, in principle, be viewed
as agreements under U.S. law. While concerted practices may result in
Article 101 being more expansive than Section 1, the differences appear
to be minor.

1.4. Invitations to Collude

Under Section 5 of the Federal Trade Commission Act, the
FTC has brought a number of actions against companies for inviting
competitors to collude. As there was no evidence that the invitation was
accepted, these cases are not prosecuted under Section 1 of the Sherman
Act on the grounds that there is no agreement (though such cases have

7 Though there has not yet been a judicial decision to clarify whether advance
price announcements are an illegal agreement under Section 1 of the Sherman Act, the
DOJ did enter into a consent decree with multiple airlines to prohibit such a practice. See
Borenstein (1994).

8 U.S. Supreme Court, U.S. v. Container Corporation of America, 393 U.S. 333
(1969).
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been prosecuted under Section 2 of the Sherman Act as an attempt to
monopolize).

These “invitation to collude” cases range from an express
invitation made in private by one firm to a rival firm® (which, had it
been accepted by the rival firm, would have been a per se violation) to
public announcements that tacitly solicit coordination. An example of
the latter is an executive during an earnings call announcing that it will
stop an industry price war by raising prices but will continue it should
competitors not follow.!° These cases have typically resulted in a settlement
whereby the firm agrees to discontinue the conduct. Thus far, they have
not been tested in court. It is unclear to what extent this type of legal
action exists in the EU. It is not an agreement under the more expansive
U.S. interpretation — and thus would not seem to be an agreement in the
EU — and it is not clear that it is a concerted practice because there is no
“practical coordination.”

1.5. No Poaching Agreements

In concluding this comparison of liability for horizontal agreements
in the EU and U.S., let me mention a recent enforcement direction by
the DOJ. It has been prosecuting agreements between companies to
restrain competition in the labor market. Those firms may or may not
be competitors in the product market. These agreements often take the
form of “no poaching” which means that each company agrees not to
try to hire (“poach”) the employees of another company. For example, a
case with leading high-tech companies as defendants (including Apple,
Google, and Intuit) involved an express agreement not to try to hire each
other’s software engineers as well as other employees.

These cases do not involve a new interpretation of the law but just
a wider application of existing jurisprudence. For if one were to replace
“worker” with “consumer,” the “no poaching agreement” would be a
customer allocation scheme whereby each company agrees not to compete
for another company’s customers. That agreement is per se illegal in the
U.S. and illegal by object in the EU. The DOJ has increased its activity
in this area and I suspect there will be a steady stream of cases. It has
also put out guidance for companies so that they are well informed of the

° Examples occurred in the markets for stretcher bars (In the Matter of Precision
Moulding Co. Inc., FTC, September 10, 1996) and zippers (In the Matter of YKK (U.S.A.)
Inc., FTC, July 1, 1993).

10" Examples occurred in the markets for truck rental (U-Haul International, Inc.,
FTC, July 14, 2010) and print advertising (In the Matter of Valassis Communications,
FTC, April 28, 2006).
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law.!' T am unaware of any such cases in the EU though “no poaching”
agreements would seem to be illegal by object under Article 101.

1.6. Evidentary Rules

In the U.S., there are three standards for determining whether some
conduct is a violation of antitrust law: 1) per se rule: 2) rule of reason;
and 3) quick look rule. These rules differ in terms of where the initial
burden lies — with the plaintiffs or the defendants — and to what extent
there is a balancing of benefits and costs in coming to a judicial decision.

The rule of reason assesses whether or not, on net, the conduct is
harmful to consumers. With the rule of reason, “the factfinder weighs all
of the circumstances of a case in deciding whether a restrictive practice
should be prohibited.”'? The plaintiffs carry the initial burden of proving
that the practice is anticompetitive. Only if the plaintiffs succeed in doing
so, does the burden shift to the defendants to establish procompetitive
benefits. The Court must balance the two effects in deciding whether to
prohibit the conduct.

The per se rule only requires that plaintiffs show the prohibited
conduct is present; there is no need to prove that it has a harmful effect.
Thus, there is no balancing by the Court. The per se standard recognizes
that “some classes of restraints have redeeming competitive benefits so
rarely that their condemnation does not require application of the full-
fledged rule of reason.”’® Firms expressly communicating to raise their
prices or allocate markets are per se offenses because they clearly
facilitate coordination on a supracompetitive outcome and there is almost
never a competitive rationale for such communications.

It is often said that there is no defense for conduct subject to the per
se rule. That is not exactly right. The Court has recognized justifications
for firms to expressly coordinate their prices or allocate markets. For
example, “an agreement is per se illegal as price fixing only if it affects
the price at which the parties will sell something, which they could have
sold individually.”'* If the market did not exist but for collusion then
collusion is not unlawful. In the sulfuric acid market, there was an express
agreement between Canadian suppliers and American suppliers whereby
the former would enter the U.S. market (and supply the latter) as long as

1 «Antitrust Guidance for Human Resource Professionals,” U.S. Department of
Justice — Antitrust Division. Federal Trade. Commission. 2016.

12 U.S. Court of Appeals for the Third Circuit, In re Ins. Brokerage Antitrust
Litig., 618 F.3d 300 (3rd Cir. 2010).

13 Ibid.
14 ys. Supreme Court, Broadcast Music, Inc. v. CBS, Inc., 441 U.S. 1 (1979).
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the American suppliers agreed to stop supplying the U.S. market.!> Judge
Richard Posner found it defensible because the Canadian suppliers were
lower cost and arguably would not have entered the U.S. market but for
the agreement ensuring that the American suppliers would shut down.
These cases are consistent with the perspective that the Court has not
really identified per se offenses but rather per se unacceptable defenses
(Krattenmaker 1988, 165—180). For example, an unacceptable defense for
price-fixing is that the agreed-upon price was fair and reasonable.

The “quick look” rule applies when “per se condemnation is
inappropriate, but at the same time, the inherently suspect nature of the
restraint obviates the sort of elaborate industry analysis required the
traditional rule-of-reason standard.”'¢ While it may be possible to identify
procompetitive benefits, the presumption is that anticompetitive benefits
are present so the initial burden is on the defendants to offer a competitive
justification for the conduct.

Summing up, practices for which the presumption is one of
anticompetitive effects and for which procompetitive effects are
exceedingly unlikely are subject to the per se rule. Practices for which
the presumption is one of anticompetitive effects but it is not implausible
that there are procompetitive effects are subject to the quick look rule.
And practices for which both anticompetitive and procompetitive effects
are plausible are subject to the rule of reason.Turning to Article 101(1),
an agreement can be unlawful by object or effect. Should it be found to
restrain competition by object or effect, the conduct can be determined to
be legal when it satisfies a set of conditions listed under Article 101(3).
In brief, these conditions are that the conduct benefits consumers (in that
it produces efficiencies, some of which are passed on to consumers) and
competition is not significantly harmed. The burden of proof is on the
firms to defend their conduct under Article 101(3).

In principle, no practice is per se illegal in the EU as, under Article
101(3), it could always be justified if one can show offsetting benefits
to any competitive harm. For example, consider two firms engaging
in express communication to coordinate their prices to maximize joint
profits. It is possible that price collusion could sufficiently intensify non-
price competition (such as with regards to product quality) that consumers
are actually better off (Fersthman, Pakes 2000, 207-236). However, in
reality, there is a set of practices that are effectively treated as per se
illegal and these practices largely coincide with those that are per se
illegal in the U.S. With regards to succeeding with an Article 101(3)

I3 U. S. Court of Appeals for the Seventh Circuit, In re Sulfuric Acid Antitrust
Litig., (7th Cir. 2012).

16 U.S. Court of Appeals for the Third Circuit, In re Ins. Brokerage Antitrust
Litig., 618 F.3d 300 (3rd Cir. 2010).
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justification for such practices, “there is very little existing jurisprudence
which provides comfort to suggest that the presumption of illegality can
ever be overcome.” (Jones, Kovacic 2017, 281).

As discussed above, there are defenses in the U.S. for even the
most egregious horizontal agreements. Many of those defenses could
satisfy Article 101(3) and thus deliver similar exemptions in the EU. In
practice, there does not seem to be much difference between the EU and
the U.S. with regards to explicit agreements that constrain competition.
Those that are per se illegal in the U.S. (which means the Court does not
consider effect and only whether an acceptable defense applies) would be
illegal by object in the EU, and Article 101(3) is unlikely to change the
outcome.

For those practices that fall under the rule of reason in the U.S.,
they would probably be evaluated under Article 101(1) by effect and,
depending on the case, Article 101(3) would result in an evaluation along
the lines of the rule of reason. Thus, cases in which Article 101(3) is
relevant are likely to look like cases considered under the rule of reason
in the U.S. (though there might be exceptions). However, there may not
be a counterpart to the quick look rule in the EU. Recall that the quick
look rule puts the initial burden on the firms to establish pro-competitive
benefits. With Article 101, the European Commission must first argue a
violation by object or effect and, only then, does the burden shift to the
firms to argue an exemption under Article 101(3).

1.7. Twombly

An important judicial ruling in 2007 raised the bar for civil cases
to proceed in U.S. courts. Standard protocol is for a plaintiff to submit
a complaint which a court may choose to dismiss for failure to state a
legitimate claim (i.e., according to the plaintiff’s own complaint, there
is not an apparent violation of the law). If it is not dismissed then the
plaintiff is allowed to engage in discovery which means collecting
relevant documentary evidence from the defendants. Prior to 2007, it
was sufficient to use economic evidence — such as parallel pricing — to
effectively state a claim and move to discovery. While such economic
evidence is insufficient for proving that firms have an illegal agreement,
the hope of a plaintiff and the expectation of a court is that discovery
might yield the required evidence.

With its decision in Bell Atlantic Corp. v. Twombly 550 U.S. 544
(2007), the U.S. Supreme Court erected a plausibility standard in order for
a claim not to be dismissed. In pleading an antitrust claim, “an allegation
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of parallel conduct and a bare assertion of conspiracy will not suffice.”!’
The plaintiff must present “enough facts to state a claim to relief that is
plausible on its face.”!®

Some Section 1 cases have been dismissed for failure to state
a claim (under the Twombly ruling). Firms engaged in an unlawful
agreement may avoid prosecution if the only trace that they leave in the
public domain — and thus is accessible by plaintiffs prior to discovery —
are the higher prices that the agreement delivers. There are then cases that
would be dismissed in the U.S. which could survive and ultimately lead
to a conviction in the EU.

1.8. Private Enforcement

The largest gap in enforcement between the EU and the U.S. is
with regards to private enforcement. Private litigation related to Section
1 of the Sherman Act has been very active for a long time, and performs
two key enforcement roles. First, some cases are brought by private
litigants prior to any DOJ action (and, with some cases, the DOJ never
brings an action). Thus, private litigants add to enforcement by expanding
the set of cartels that are shut down. Second, private litigants impose
corporate penalties through customer damages. For a publicly prosecuted
case, these damages augment government fines (and jail sentences) and,
for those cases not publicly prosecuted, damages (and also legal fees) are
the only penalties imposed on firms.

The EU has recently encouraged customer damage suits and the
recommended approach differs from the U.S. in terms of the magnitude
of the damages and who can claim damages. In the U.S., customers are
entitled to treble damages. That is, if firms are convicted then they must
pay damages equal to triple the amount of harm imposed on customers
(where harm is measured by the additional payments made for the units
purchased). The norm in the EU is that firms are liable for single damages.
In the U.S., only direct purchasers can sue in federal court (though in
many states, indirect purchasers are allowed to sue). For example, if a
cartel of manufacturers raised their wholesale prices to retailers then
retailers can sue but final consumers cannot, even though they are likely
to have been harmed due to the pass through of higher wholesale prices.
In the EU, both direct and indirect purchasers have standing to sue.

In rationalizing these differences, the EU’s policy is motivated by
properly compensating those who were harmed. While compensation is
also a consideration in the U.S., its system is also justified by deterrence.
By allowing for treble damages, the penalty is higher and thus is more

17 U.S. Supreme Court. Bell Atlantic Corp. v. Twombly 550 U.S. 544 (2007).
18 .
Ibid.
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likely to deter collusion. By only allowing direct purchasers to sue, it is
more likely that colluding firms will be prosecuted and convicted because
those with the best information (direct purchasers) are highly incentivized
to sue and, from a practical perspective, one avoids the challenge of
allocating damages across different purchasers in the vertical chain.

In comparison to many EU countries, the U.S. legal environment
makes it easier to engage in private litigation. Private litigants can engage
in discovery which allows them to acquire crucial evidence towards
obtaining a conviction (or a profitable settlement). In addition, it is
relatively easy to pursue class action suits which means that cartels for
which customers are large in aggregate but individually small will be
prosecuted.

While private litigation is growing in the EU, it is still minor in
terms of the additional penalties it levies and, to my knowledge, it is
rare if not totally absent for any private litigation to occur without first
achieving a conviction by a competition authority.

1.9. Concluding Remarks

While there are differences between the treatment of horizontal
agreements in the EU and the U.S., those differences are minor. For the
most part, what is illegal in the U.S. is illegal in the EU and vice versa.
There may be some practices that are illegal in the EU as a concerted
practice but are legal under the more expansive concept of agreement in
the U.S., but they appear to be rare. Evidentiary rules do differ because
of the hurdle erected in the U.S. from the Twombly ruling but, once a
case surmounts that hurdle, it does not appear that there are substantive
differences regarding the resolution of those cases. The most substantive
distinctions are that the U.S. actively engages in criminal prosecution
(and regularly incarcerates cartelists) and the much more active role of
private enforcement.

2. VERTICAL AGREEMENTS

2.1. Types of Vertical Restraints

Vertical restraints are agreements between firms that operate at
different levels of the production and distribution chain. For example,
a manufacturer that produces goods and a retailer that distributes those
goods. There are many legitimate reasons for such firms to enter into an
agreement and it is the challenge of competition law and enforcement
to identify those agreements that have anticompetitive effects and then
prohibit them. As opposed to horizontal agreements, for which the most
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egregious are kept private to the parties (for, once discovered, they are
sure to be prosecuted), vertical restraints are generally out in the open
for all to see. The challenge is not detecting them but rather determining
whether they are harmful. That task has proven difficult in principle (as
attested to by the challenges faced by economic research) and in practice
(as attested to by the challenges faced by courts and competition agencies).

The EU and U.S. are common in the types of vertical restraints
that can be found in violation of competition law. These vertical restraints
are: 1) resale price maintenance; 2) territorial and customer restraints;
3) exclusive dealing; and 4) tying. As we will discuss later, differences
lie in what it takes to violate the law (or for there to be a determination
that there has been a violation) and the intensity with which enforcement
occurs.

Resale price maintenance involves an upstream firm (typically,
a manufacturer) restricting, in some manner, the prices that can be
charged by downstream distributors (typically, retailers). Resale price
maintenance can involve limiting the maximum price that retailers can
charge, but the more serious concern is with specifying a minimum price
for retailers. With minimum resale price maintenance, the risk is that
it will lead to supracompetitive prices that can harm consumers, and it
can possibly facilitate collusion among upstream firms. But it can also
generate efficiencies by promoting non-price competition. (From hereon,
RPM will refer to minimum resale price maintenance.)

The other three restraints draw the attention of competition law
because they can exclude competitors from serving consumers and this
can (but need not) harm consumers. Given that competition is about a
firm trying to sell to more consumers and thereby “exclude” rivals from
doing so, there is an intrinsic challenge to identifying when such exclusion
is harmful and when it is competition as ought to occur.

A customer or territorial restraint is an agreement between a
supplier and a retailer that constrains to whom a retailer can sell or to
whom a supplier can supply. A common territorial constraint gives a
retailer the sole right to sell in a particular geographic area and with that
sole right often comes the limitation that the retailer cannot sell outside
of its designated area.

Exclusive dealing is a contract between an upstream supplier
and a downstream buyer which specifies the latter will buy all of its
supplies from that supplier. An exclusive dealing contract is a special case
of a “contract that references rivals” (CRR) which can be exclusionary
(see Scott Morton 2013, 72-79). The defining feature of a CRR is that
the terms of a contract between a buyer and a seller depend on the buyer’s
transactions with another seller. It could require that a buyer purchase a
certain percentage of its inputs from a supplier (which is exclusive dealing
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when the percentage is 100) or just make it costlier to buy from another
seller but not outright prohibit it.

Tying refers to the practice of a supplier agreeing to sell its customer
one product (the tying good) only if the customer agrees to purchase all
of its requirements for another product (the tied good) from that same
supplier. A traditional concern with tying is that it can be a way to leverage
market power in one product market to another product market. Whether
that is a cogent argument depends on the particular situation.

The competition law challenge associated with vertical restraints is
that there are possible efficiencies from such practices but also possible
anticompetitive effects through reduced price competition or foreclosure
of rival firms.

There is no simple conclusions as to whereby any particular type
of restraint — territorial restrictions, tie-ins, vertical price restraints,
etc. — always improves economic efficiency or reduces it. All types
of vertical restraints, including both price and nonprice restrictions,
may either increase or decrease efficiency, and they have different
economic effects in different contexts. Thus, exclusive territories,
resale price maintenance and exclusive dealing can all be used
to solve free-riding problems in the provision of retail services.
The same restraints can also be used to provide manufacturers with
better incentives to invest in product quality. However, all of these
restraints can also reduce interbrand competition (Comanor, Rey
1997, 38).

Given this reality, competition law should neither make these
vertical restraints always lawful or always unlawful. Each instance of a
vertical restraint is to be judged as to whether the procompetitive benefits
exceed the anticompetitive costs and thus should be allowed, or the
contrary is true and thus should be prohibited. While such an approach is
appropriate in principle, implementation of it can be difficult and costly.
As a consequence, competition law on paper may be quite distinct from
what it is in practice. That point will be relevant when assessing the
competition policies of the EU and U.S.

2.2. U.S. Law and Enforcement regarding Vertical Restraints

The relevant laws under which these practices are most commonly
prosecuted in the U.S. are the Sherman Act’s Section 1 (which prohibits
unreasonable restraints of trade) and Section 2 (which prohibits
monopolization and is relevant when vertical agreements are used to
advance the market power of a dominant firm). However, some of these
restraints have also been prosecuted under Section 3 of the Clayton Act
(which makes it unlawful to sell goods while requiring that the buyer
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not purchase a competitor’s goods when it would substantially lessen
competition) and Section 5 of the Federal Trade Commission Act (which
prohibits unfair methods of competition). In all cases, a plaintiff must
establish that the vertical agreement is likely to deleteriously affect the
competitive process in such a manner as to harm consumers.

The perspective of U.S. courts and the Antitrust Division of the
U.S. Department of Justice (and the U.S. Federal Trade Commission) has
changed radically over the last half century, and this change is generally
attributed to the research and writings of economists. The traditional
view in economics was that many of these vertical restraints were
inherently anticompetitive because they foreclosed rivals from markets
or restrained price competition. That view was tenuous because it neither
had grounding in economic theory or supportive empirical evidence. The
Chicago School of the 1950s and ‘60s provided a systematic theoretical
examination of many of these practices and arrived at the conclusion
that they are procompetitive. They first provided models of firm conduct
which showed that practices like exclusive dealing and tying would not
lead to more profits for a firm with market power. That analysis undercut
the claims of anticompetitive effects. This left them with the challenge of
explaining why firms would adopt those practices if they are not helping
augment their market power. That led to the second contribution, which
was to identify procompetitive justifications for these vertical restraints.

The views of the Chicago School proved highly persuasive to
courts. Indeed, rarely has economic reasoning been so influential in the
area of competition law. However, economic analysis proved to be subtler
than revealed by the Chicago School. Starting in the 1980s with the use
of game theory, these practices were re-examined with more sophisticated
and more realistic models. It was found that there are conditions under
which all of these vertical restraints are anticompetitive. The Chicago
School had identified a special set of market conditions whereby these
vertical agreements were procompetitive but there are other market
conditions for which they are indeed anticompetitive.

Returning to our discussion of U.S. law, many of these vertical
restraints were per se illegal until the 1970s (and prior to the intellectual
impact of the Chicago School). That is, it was sufficient to establish
that the vertical restraint was in place; there was no need to show harm.
As stated above, there were no theoretical or empirical bases for such
a legal approach. Abiding by the contributions of the Chicago School,
one might have shifted to making many of these vertical restraints
per se legal in that they showed them not to be harmful and that they
could be beneficial. That did not happen but the courts were persuaded
enough by the Chicago School to shift from per se illegality to the rule
of reason. Fortunately, they did not go to per se legality because the later
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game-theoretic contributions showed that there are plausible conditions
whereby these restraints do harm consumers but also plausible conditions
whereby they benefit consumers. In such a situation, the rule of reason is
appropriate.

With Continental Television v. GTE Sylvania, 433 U.S. 36 (1977),
the U.S. Supreme Court ruled that all vertical restraints, except those that
restrained prices, are to be judged by the rule of reason. In State Oil Co.
v. Khan, 522 U.S. 3 (1997), the U.S. Supreme Court ruled that maximum
resale price maintenance was to be judged under the rule of reason. The
final restraint subject to the per se rule fell ten years later. In Leegin
Creative Leather Products, Inc. v. PSKS, Inc., 551 U.S. 877 (2007), the
U.S. Supreme Court decided that minimum resale price maintenance was
not per se illegal because the “per se illegal” category is reserved for
those practices, such as horizontal price fixing among competitors, that
rarely have any procompetitive benefits to offset anticompetitive harm.
However, in the case of RPM, many economic studies had established
ways in which consumers can benefit from restraining intrabrand price
competition among retailers through inducing more intense non-price
competition. While forsaking per se illegality, the Court made clear that
RPM was not per se legal and was to be judged by the rule of reason.

With the possible exception of tying (which, under certain
conditions, is claimed to be per se illegal),'” all vertical restraints in the
U.S. are judged by the rule of reason. With the rule of reason, the burden
is initially on the plaintiff to establish that the restraint harms consumers.
If it succeeds in doing so, the burden shifts to the defendants to show
that there are countervailing benefits to consumers. For the defendants to
avoid the restraint being prohibited, it is not enough for the procompetitive
benefits to exceed the anticompetitive harm. There must not be another
practice that is better in the sense that it delivers those same benefits but
with less harm.

2.3. Comparison of Competition Law and Enforcement
between the EU and U.S.

Our comparison of the treatment of vertical restraints in the EU and
the U.S. will focus on four dimensions: 1) safe harbors and exemptions; 2)

19 «Although courts have been recently inclined to consider the business
justifications for tie-ins and have analysed the economic effects of the tying arrangement,
hallmarks of a rule-of-reason analysis, a tying arrangement may be treated as per se illegal
(i.e., irrefutably presumed to be illegal without the need to prove anticompetitive effects)
if the following elements are satisfied: 1) two separate products or services are involved;
2) the sale or agreement to sell one product/ or service is conditioned on the purchase of
another; 3) the seller has sufficient market power in the tying product market to enable
it to restrain trade in the tied product market; and 4) a substantial amount of interstate
commerce in the tied product is affected.” (Kazmerzak, Sandrock 2019, 10-11).
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evidentiary standards; 3) dominant firms; and 4) intensity of enforcement.
There are substantive differences though they are of a smaller order of
magnitude then the differences between the U.S. today and the U.S. fifty
years ago.

2.4. Safe Harbors and Exemptions

The EU’s Block Exemption Regulation (BER) provides a safe
harbor for firms regarding vertical restraints. If neither the upstream
firm nor the downstream firm has a market share exceeding 30% then a
vertical agreement is lawful. However, there are “hardcore” restrictions
(such as RPM and certain territorial and customer restraints) that lack
this safe harbor. U.S. competition law provides no safe harbor though, in
practice, enforcement effectively provides it. There is little or no chance
of a vertical agreement being prosecuted by the DOJ or FTC if the
upstream and downstream firms are sufficiently small. Though it is not
codified as in the EU, I believe that a market share not exceeding 30%
would be small enough. Thus, the presence of safe harbors in EU law but
not U.S. law belies the reality that the U.S. is more tolerant than the EU
when it comes to vertical restraints.

2.5. Evidentiary Standards

In its near-universal use of the rule of reason, the U.S. makes
a vertical restraint lawful if consumers benefit after considering all
implications of the restraint. For example, RPM can raise prices to
consumers but still be lawful if defendants can show there are non-price
benefits to consumers (such as retailers providing better service) that, on
net, means consumers are not harmed. Even if exclusive dealing is shown
to significantly foreclose rivals, plaintiffs must go further and establish
that it is detrimental to consumers such as through higher prices or
reduced product variety. With regards to customer and territorial restraints,
anticompetitive concerns are raised in the U.S. only if those restraints
impair interbrand competition (as opposed to competition among retailers
of the same brand) and it is then shown that consumers are worse off.
Unfailingly, U.S. competition law requires that a vertical restraint is
shown to harm consumers regardless of how much it might foreclose the
market to competitors or raise prices to consumers. Turning to the EU, the
European Commission (EC) must establish under Article 101(1) that the
vertical agreement has as its “object or effect, the prevention, restriction
or distortion of competition within the common market.” If it establishes
that claim, the defendants can turn to justifying that it is procompetitive
by drawing on Article 101(3), and showing that there are efficiencies to
offset the anticompetitive effects and that consumers receive their “fair
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share” so as not to be harmed. Despite its apparent similarity to the U.S.’s
rule of reason, there is a difference.

This framework would approximate the US rule of reason if
the Commission’s burden ... were to show likely adverse effects
on consumer welfare. This, however, does not appear to be the
case. The Commission’s burden does not require an analysis of
competitive effects of the sort undertaken in the US. Rather, EU
case law suggests that it is enough for the Commission to show
that the agreement in question restricted the “economic freedom”
of either a party to the agreement or a third party, without regard
to a likely effect on prices, output, or consumer welfare generally
(Cooper, Froeb, O’Brien, Vita 2005, 298).

The U.S. religiously abides by the consumer welfare standard
which means the plaintiff must show that consumers are harmed (e.g.,
showing foreclosure is insufficient) and the defendants can avoid a guilty
verdict by establishing that there are benefits to consumers which exceed
the harm identified by plaintiffs. In contrast, it appears that a vertical
restraint can be found unlawful in the EU without establishing a harmful
effect on consumers.

For a defendant to appeal to Article 101(3) in justifying a vertical
restraint, it is necessary that the restraint not eliminate competition, either
actual or potential. There is no parallel condition in U.S. competition
law. A strict application of the rule of reason would imply that a vertical
restraint could eliminate all competition and not be prohibited if the
efficiencies it generated were able to offset any harm to consumers
from the loss of competition. For example, if exclusive dealing were to
eliminate all rival companies but, due to scale economies, result in lower
prices to consumers so as to make them better off, that could be lawful
in the U.S. However, the set of instances in which competition is entirely
eliminated and consumers benefit is likely to be sufficiently sparse as to
make this difference not meaningful.

2.6. Dominant Firms

A substantive point of departure between the EU and U.S. is with
regards to market dominance. To begin, the EC seems more inclined to
pursue Article 102 cases than the DOJ is to pursue Section 2 cases (which
have been exceedingly rare for quite some time). In the context of vertical
restraints, the BER does not apply to dominant firms. Furthermore,
vertical restraints can be prohibited without showing effect; it is enough
for a dominant firm to foreclose and exclude rivals.

Exemplifying the different approaches to market dominance in
the context of vertical restraints, Virgin Atlantic brought a case against
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British Airways for agreements that the latter made with travel agents.
These agreements provided higher commissions if a travel agency
exceeded its previous year’s sales of tickets on British Airways flights.
Virgin Atlantic claimed that this was an abuse of dominance in that it
encouraged travel agencies to put more of their business with British
Airways. The EC concluded that it was a violation of Article 82 and
its decision was affirmed by the Court of First Instance. ?° In contrast,
the case failed in U.S. courts with the Second Circuit commenting that
“even with monopoly power, a business entity is not guilty of predatory
conduct through excluding its competitors from the market when it is
simply exploiting competitive advantages legitimately available to it.”?!

2.7. Intensity of Enforcement

More generally, enforcement with regards to vertical restraints is
distinctly more aggressive in the EU than the U.S. One can point to cases
in which the EC prosecuted parties and the DOJ chose not to bring a case.
Already mentioned is the British Airways-Virgin Atlantic case. As another
example, the EC pursued a case against Coca-Cola for placing restrictions
on downstream customers (such as restaurants and bars) regarding the
extent to which they could carry competing brands.?> Coca-Cola settled
by agreeing not to enter into such vertical restraints. In contrast, such
vertical agreements have had no problems in U.S. courts.

More recently, the EU has been active in pursuing cases involving
vertical agreements in the form of most favored nation clauses and
minimum advertising price agreements, while such practices have not
been prosecuted in the U.S.

A most-favored nation clause (MFN) is a vertical agreement
requiring a party to give a buyer (or a supplier) the same or a better deal as
offered to other buyers (or suppliers). A class of MFNs have been relevant
in recent years are price parity clauses associated with online booking
sites. An online platform, such as Booking.com, would require that the
prices offered by a hotel on its site are as low as it offers elsewhere. A
narrow price parity clause pertains only to prices offered at direct booking
channels, while a broad price parity clause pertains to all online listings
including competing platforms and direct booking channels.

20 Court of First Instance of the EC, case T-219/99, British Airways plc v
Commission of the European Communities, ECLI:EU:T:2003:343..

21 U.S. Court of Appeals, Second Circuit, Virgin Atl. Airways Ltd. v. British
Airways PLC, 257 F.3d 256, 266 (2d Cir. 2001).

22 Commission Decision of 22 June 2005 relating to a proceeding pursuant to
Article 82 of the EC Treaty and Article 54 of the EEA Agreement (Case COMP/A.39.116/
B2 — Coca-Cola).
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This has been a growing area of activity by the EC and national
competition authorities in the EU (see cases cited in Verge 2018). While
no consensus has yet emerged regarding when price parity clauses are
anticompetitive, the most common view in the EU is that narrow price
parity clauses are not anticompetitive by object, though they could be
viewed as anticompetitive without having to prove harm to consumers
(Schaeffer, Rinne, Coombs 2016). Regarding broad price parity clauses,
there may be an emerging consensus that they “restrict competition
between platforms on commission rates and may also prevent entry by
innovative low-cost platforms.” (Verge 2018, 6). In comparison, MFNs
and price parity clauses are generally viewed as benign or procompetitive
in the U.S. In particular, we have not seen cases based on price parity
clauses adopted by online booking platforms in the U.S.

When a manufacturer has a minimum advertised price agreement
(MAP) with retailers, there is a floor placed on the price which a retailer
can advertise a good though a retailer is allowed to sell the good at a
price below that floor. In principle, a MAP is distinct from RPM. The
DOJ and FTC have not pursued cases against MAPs and, even prior to
the adoption of the rule of reason for RPM in 2007, the pro-competitive
benefits of MAP were recognized.

It has been quite a different story in the EU. There seems to be
more concern with MAPs and, consequently, there have been some cases.
Reflective of this view: “Restrictions on advertising prices below a certain
level have been found to lead to de facto RPM in certain past cases on
the basis that these restrict the ability of the reseller to determine its sales
prices.”” Like RPM, there seems to be an approach to MAP rooted in
them being anticompetitive by object.

2.8. Concluding Remarks

In reading the law, one might infer that the EU is more tolerant of
vertical restraints than the U.S. There are safe harbors encoded in the Block
Exemption Regulation in the EU, while the U.S. has no such counterpart.
In principle, Article 101(3) could provide as much opportunity for firms
to defend a vertical restraint as being procompetitive as the rule of reason
in the U.S. Jurisprudence and the conduct of competition authorities tell
a different story. Vertical restraints that meet the safe harbor conditions
under the BER are, in practice, extremely unlikely to be prosecuted in
the U.S. In effect, there are non-codified safe harbors in the U.S. that are
just as “safe” as those in the EU. Historically, U.S. courts have moved

23 Decision of the UK Competition and Markets Authority — “Online resale price

maintenance in the commercial refrigeration sector,” Case CE/9856/14, 24 May 2016,
para. 6.42.7.
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from some vertical restraints being subject to the per se rule to where
now all (or almost all) vertical restraints come under the rule of reason.
Furthermore, there have been so few cases involving vertical restraints
pursued by the DOJ or FTC in recent years that one might be inclined
to infer that there is de facto per se legality for some vertical restraints.
I do not yet subscribe to that view but the evidence in support of it is
mounting.

The disparity in law and its enforcement between the EU and the
U.S. is exemplified by the treatment of minimum resale price maintenance
(RPM). Since 2007, it has been evaluated under the rule of reason in the
U.S. but what that means is unclear for there has not been a single case
brought by the DOJ or FTC. In contrast, RPM continues to be a concern
to the European Commission and is treated as anticompetitive by object.
Though RPM can be defended by putting forth efficiencies under Article
101(3), this seems to be a more challenging task than with the U.S.’s rule
of reason. As another example of the greater intensify of enforcement in
the EU, minimum advertised price agreements have been viewed as “de
facto RPM,” and thus subject to scrutiny, while such agreements have not
drawn the attention of the DOJ or FTC.
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GIFT OF PROFESSIONAL INCOME GENERATED
BY A SPOUSE TO A THIRD PERSON IN
MAURITIAN CIVIL LAW

For historical reasons, Mauritian civil law has been influenced by French
civil law. However, despite the differences between Mauritian civil law and French
civil law and the indisputable autonomy of the Mauritian civil law, it is impossible to
deny that the latter is strongly inspired by the French civil law and that the Mauritian
Jjudge will in most cases refer to the decisions rendered by French courts — and
in particular by the Court of Cassation — as well as to the French doctrine. This
statement is applicable to Mauritian Law on Matrimonial Property Regimes which
is inspired by French civil law. In this article we will first provide a brief overview
of the Mauritian Law on Matrimonial Property Regimes, followed by an analysis of
the validity of a gift of professional income generated by a married person to his
concubine.

Key words: Mauritius. — Law. — Gift. — Spouse. — Concubine. — Income. —
Obligations.

1. INTRODUCTION

For historical reasons, Mauritian civil law has been influenced
by French civil law (Law Reform Commission, 2010;_Domingue 2002,
62; Agostini 1992, 21; Venchard 1982, 31;_Angelo 1970, 237, Bogdan
1989, 28; Burgeat 1975, 315; Marrier d’unienville 1969, 96; Moolan
1969, 137; Mixed Jurisdictions Worldwide 2012, 629). The French Civil
Code, which came into force in 1804 and has been revised many times,
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has influenced the Civil Code of the Republic of Mauritius. The original
text of the French Civil Code of 1804, was incorporated into the positive
law of Mauritius. This is due to the fact that at the early 19" century,
Mauritius was a French colony, before the English took possession of the
Island. Article 8 of the Act of Surrender, signed in 1810, provided that
the People of the Island would maintain their religion, /aws and customs.
In addition, “the Treaty of Paris of 1814, which officially transfers the
legal possession of Mauritius to the Englishmen, does not have the effect
of fundamentally overturning French laws considered in certain respects
as the personal legislation of the inhabitants” (Venchard 1982, 31).
Consequently, Mauritian civil law and, in particular, the Mauritian Civil
Code, was modeled on French civil law and the French Civil Code of the
time.

Despite the great resemblance between Mauritian civil law and
French civil law, the former has managed to preserve an indisputable
autonomy vis-a-vis the latter. This has been possible not only because
of the reforms of the French Civil Code that took place over the years,
but also thanks to the reforms of the Mauritian Civil Code that occurred
during the 19" and 20" centuries. For example, the Act of 1980,
which became Article 476 and following of the Mauritian Civil Code,
stipulates that the only case of emancipation of a minor in Mauritius is
emancipation by marriage.> On the other hand, in French civil law, in
addition to marriage, the emancipation of a minor is possible through
a court decision (Article 413-2 of the French Civil Code).> Moreover,
Article 478 of the Mauritian Civil Code prohibits an emancipated minor
from being a merchant.* On the other hand, Article L. 121-2 of the French
Code of Commerce (Law n ° 2010—658, 15 June, 2010) makes it possible,
provided that it is authorized by a court’s decision, during the procedure
of emancipation or after the emancipation has been completed.’ Another

I Act n° 8/1980

2 “The minor is automatically emancipated by marriage”. — It has to be noted

that there is a Children’s Bill recently introduced in the National Assembly of Mauritius,
which proposes to modify the conditions for the marriage of minors. — See: http://www.
mauritiustimes.com/mt/the-childrens-bill (last visited 24 February 2020). — https://www.
lemauricien.com/article/childrens-bill-un-projet-de-loi-qui-autorise-le-mariage-des-
enfants (last visited 24 February 2020).

3 “Minors, even unmarried, can be emancipated when they reach the age of

sixteen. After hearing the minor, this emancipation will be pronounced, if there are just
reasons, by the guardianship judge, at the request of the father and mother or one of
them.”

4 “A minor emancipated by marriage cannot be a merchant.”

> “The emancipated minor may be a merchant with the authorization of the

guardianship judge given at the time of the decision of emancipation or on the decision
of the president of the tribunal of “grande instance” if he makes this request after being
emancipated.”.
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example of the autonomy of Mauritian civil law is provided by Article
887. The latter stipulates that in case of lesion in a sharing agreement, the
party to the contract having suffered a loss will be allowed to ask for the
cancellation thereof.® On the other hand, in France, a legislative reform
removed this sanction from the Civil Code. Henceforth, the party to a
sharing agreement having suffered a lesion has only the right to request
a supplement from the other party to this agreement having benefited
from that lesion. The former is not entitled to request the cancellation of
the sharing agreement. This legal rule is stipulated in Article 889 of the
French Civil Code.

It has to be underlined that in Mauritius, the decisions of the French
Court of Cassation are a persuasive and not a binding authority.” Thus,
a Mauritian judge will only cite and follow the reasoning developed in
a judgement of the French Court of Cassation if the judge considers
them appropriate to the context. On the other hand, no formal obligation
lies upon the Mauritian judge to follow the decisions of the Court of
Cassation relating to the issue treated. This rule has been, for instance,
clearly confirmed with regard to the issue of reparation for indirect
damage suffered by an unmarried partner in the event of the death of the
other partner.?

Despite all the differences between Mauritian civil law and
French civil law which have been pointed out previously and despite
the indisputable autonomy of the Mauritian civil law, it is impossible
to deny that the latter is strongly inspired by French civil law and that
the Mauritian judge will refer most of the time to the decisions rendered
by French courts, — and especially by the Court of Cassation — as well
as to French doctrine. This statement is applicable to Mauritian Law on
Matrimonial Property Regimes which is inspired by French civil law.

® “There may also be rescission (cancellation), when one of the co-heirs

establishes that he has suffered a lesion of more than a quarter.”

7 In the judgement of the Supreme Court of Mauritius Lingel-Roy M. J. E. M. and

ORS v. The State of Mauritius and Anor 2017 SCJ 411 we can read: “It is appropriate
to recall the practice that when it comes to the interpretation of a law borrowed from
French law we stand guided for its interpretation by French doctrine and case law. One
can quote in that respect the following passage from L’Etendry v The Queen [1953 MR
15]: “the normal rule of construction laid down time and again by this court (...) is to the
effect that when our law is borrowed from French law we should resort for guidance as
to its interpretation to French doctrine and case law.” But, it has to be pointed out that
the practice of relying on French authorities has always been for guidance and not in
application of the stare decisis principle.”(highlighted by author)

8 On that issue see the judgements of the Mauritian Supreme Court in Jugessur
Mprs Shati & ORS v. Bestel Joseph Christian Yann & Anor 2007 SCJ 106 and Naikoo v.
Société Héritiers Bhogun 1972 MR 66 1972, as well as the judgements of the French
Court of Cassation Cass. ch. mixte, 27 February 1970 n°® of pourvoi: 68-10276 and Cass.
crim. 17 March 1970 n° of pourvoi: 69-91040.
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In this article we will first provide a brief overview of the Mauritian
Law on Matrimonial Property Regimes and then analyze the validity
of a gift of professional income generated by a married person to his
concubine.

2. BRIEF OVERVIEW OF THE MAURITIAN LAW
ON MATRIMONIAL PROPERTY REGIMES

In Mauritius, Matrimonial Property Regimes are regulated in
articles 1387 through 1480 of the Civil Code, which is written in
French. Few rules can be found here and there in special laws written in
English, such as the Civil Status Act® or the Borrower Protection Act.'°
Matrimonial property regimes can be defined as the set of general legal
rules enshrined in the Mauritian Civil Code which govern (which apply
to) the property of the spouses during the marriage and after its dissolution
(comp. with Terre, Simler 2019, 1; Revel 2018, 1; Peterka 2018, 3). It has
to be noted that in Mauritius cohabitation of unmarried partners is not
placed on an equal footing with marriage, from the legal point of view.
This means that the Matrimonial Property Regimes Law does not apply
to cohabiting partners; the financial issues pertaining to cohabitation of
unmarried partners are resolved by application of the Law of Obligations
(for example, unjust enrichment)."!

The Mauritian Law of Matrimonial Property Regimes can be divided
into two parts. On one hand, there are the rules in the Civil Code (Articles
212 through 226) called the primary matrimonial property regime (Terre,
Simler 2019, 29; Revel 2018, 19; Peterka 2018, 51). The rules of primary
matrimonial regime are applicable to all marriages, i.-e. to all married
couples in Mauritius regardless of the matrimonial regime chosen. On the
other hand, there exist also rules on specific matrimonial regimes, such
as community of goods (articles 1400 through 1474), separation of goods

° Thus, according to section 20 (1) of the Act “where an application is made
to an officer for the publication of a proposed civil marriage, the officer shall — (...) (b)
inform the applicant that — (i) different matrimonial regimes are provided for under the
Code Napoleon and give the applicant a printed explanatory note to that effect; and (ii)
the intending spouses should consider under which matrimonial regime they wish to be
married.” Moreover, Section 24 (2) of the Act provides that “the officer shall — (...) (b)
enquire from the parties the matrimonial regime under which they wish to be married and
whether any marriage settlement has been made between them and if so, the name of the
notary with whom it is deposited.”

10 See section 12 of the Act.

' Thus, if one of the unmarried partners does not have a job, but does the

housework on a regular basis and the other partner has a job, works outside the house
and saves money because they do not have to employ someone to perform the chores, the
former will be able to receive compensation based on the “enrichissement sans cause”
(unjust enrichment) from the latter.
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(Articles 1475 through 1478), and contractual regimes (articles 1478 and
1479).

2.1. Primary Matrimonial Property Regime in Mauritius

The primary matrimonial regime is applicable to couples married
under the regime of community of property, to couples married under
the regime of separation of property, and to married couples having
opted for a contractual matrimonial regime, i.-e. to couples who made
a matrimonial contract (contrat de mariage) prior to the celebration of
their marriage (Terre, Simler 2019, 29; Revel 2018, 19; Peterka 2018,
51). Those rules are considered to be of public interest, which means
that the spouses cannot insert in their matrimonial contract clauses that
would derogate from them.!? This principal is known in Mauritian Law
as minimum matrimonial public order. Matrimonial contract derogating
from Articles 212 and following of the Mauritian Civil Code would be
contrary to Articles 6,"* 1131'* and 11335 of the Mauritian Civil Code,
and would not produce any legal effect. In other words, such a contract
would be null and void.'®

The primary matrimonial regime in Mauritius is comprised of the
professional freedom of spouses, the domestic equality of spouses, the
autonomy of spouses and protection of third persons, the protection of
the matrimonial home, as well as the protection of the spouse in need
provided by a judge in chambers. Thus, Article 223 of the Mauritian Civil
Code provides that every spouse, male or female, can freely exercise
a profession. The freedom of each spouse to exercise their profession
is supported by an important power granted to each spouse over their
professional income. Thus, in Mauritius, whatever the matrimonial
regime chosen by the spouses could be,!” each spouse can fieely collect

12 However, Article 226 of the Mauritian Civil Code does not exclude the
possibility of contractual agreements in the field of primary matrimonial property regime.
Regarding certain issues that can be described as secondary, the parties can enter into
contractual agreements (for example, the spouses can determine by agreement the
quantum or the form of the contribution to the expenses of marriage (Article 214)).

13 «“One cannot derogate by specific contracts from laws that are of interest to

public order and morality.”

14 «The obligation without cause, or on a false cause, or on a unlawful cause, can

have no effect.”

15 “The cause is unlawful when it is prohibited by law, when it is contrary to

morality or public order.”

16 See articles 1479 and 1480 of the Mauritian Civil Code. — Cass. 1% ch. 28 June
2006, Revue trimestrielle de droit civil, 2006, comment Vareille B. 819; AJ Famille, 2006,
comment Hilt P. 331.

7 The rule is applicable even to the regime of the community of property, even
though professional revenues of each spouse are considered as common property (“bien
commun”).
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their earnings and wages'® and dispose of them freely (Terre, Simler
2019, 83, Revel 2018, 24; Peterka 2018, 53).! The only limit to this
freedom, provided in article 223 of the Mauritian Civil Code, is payment
of the matrimonial charges mentioned in Article 214 of the Code. In
other words, a spouse’s professional income is a common property in
Mauritian Civil Law, it belongs to both spouses, but the spouse who
generated the income has the exclusive power to collect and dispose of
this professional income.?® According to Article 214 of the Mauritian Civil
Code, the spouses are equal regarding the contribution to the expenses
of the marriage (matrimonial charges). This article imposes upon them
an obligation to contribute to the expenses of marriage (Chaffois 2020,
60)?!, in conformity with their respective faculties (Terre, Simler 2019,
31; Revel 2018, 31).22 The equality of spouses exists also in regard to
the power to contract household debts. According to Article 221 of the
Mauritian Civil Code, each spouse has the power to enter contracts,
without the consent of the other, with the aim of maintenance of the
household or education of the children. The obligation contracted by a
spouse alone will bind the two spouses jointly and severally (Terre, Simler
2019, 58; Revel 2018, 35).2 It should be noted that in Mauritian Law on
Matrimonial Property Regimes, the responsibility of the spouses for the
household debt will not be joint and several in some cases, despite of the
fact that a debt is contracted by one spouse alone for the maintenance of
the household or for the education of the children. First, the responsibility
of the spouses for the household debt will not be joint and several where
the debt is manifestly excessive (Terre, Simler 2019, 62; Revel 2018, 39).
According to the Mauritian Civil Code the judge will take into account

8 Earnings and wages mentioned in Article 223 of the Mauritian Civil Code, i.-e.
professional income, are all incomes generated by the work of a spouse (e. g. salary of
a state officer or of an officer of a parastatal body, remuneration of a worker hired to do
work under the contract of construction, etc.).

19 Cass. 1%t ch., 14 November 2007, AJ Famille 2008, comment Hilt 86.

20" For instance, the husband who generated the earnings and wages can spend them
at the race track, in a restaurant, or save them in a bank account, after having contributed
to the expenses of the marriage (food expenses, payment of television, electrical and

water bills, etc.).

2l The contribution in money is not the only form of the contribution to the

expenses of the marriage, it can also be made in kind, and especially by the work of the
stay-at-home spouse, or by the supply of food products. See: Cass, 1% ch. 3 October 2019,
comment Casey J., Revue trimestrielle de droit civil, 2019, 913; Cass. 1% ch. 16 January
2019, Revue trimestrielle de droit civil, 2019, 638.

22 In other words, the spouse who earns more money will have to contribute more
to food expenses, payment of bills, etc., proportionally to the earnings and wages.

23 Obligations are covered by the solidarity of the household debts, the debts
pertaining to the food costs (bread, milk, flour, etc.), to the family accommodation (rent,
for example) the healthcare costs (medical consultation, costs of hospital stay, etc.),
children’s education costs (private school costs), as well as the family leisure costs. See:
Cass. 1t ch. 17 May 2017, AJ Famille, 2017, comment Casey I., 422.
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the couple’s lifestyle (financial situation), the usefulness or uselessness
of the operation and the good or bad faith of the creditor. Second, in
cases where one spouse alone has used credit by means of a loan or an
installment purchase, the responsibility of the spouses for the household
debt will not be joint and several (Terre, Simler 2019, 63; Revel 2019,
39; Bremond 2003, 1863; Simler, Lasserre Capdeville 2016, 2507).24
Article 222 of the Mauritian Civil Code provides that a spouse may alone
make any act of administration,” act of enjoyment? or act of disposal?’
regarding movable property that a spouse detains individually, including
common property.”® Moreover, according to Article 222 of the Mauritian
Civil Code, from the point of view of a third party (for instance, the
purchaser of the movable property), the spouse who individually detains
the movable property is supposed to have the power to perform one of the
three types of the above-mentioned acts (Revel 2018, 42; Terre, Simler
2019, 74). If the act is performed, i.-e. if the contract is entered with
a third party in good faith,?® the act will therefore be considered valid
(Revel 2018, 43; Terre, Simler 2019, 80). Finally, the Mauritian Civil
Code, as well as the Borrower Protection Act of 2007, provide protection
of the matrimonial home against the arbitrary acts of disposition that one
of the spouses might be tempted to make. Thus, according to Article 216
of the Mauritian Civil Code, one spouse may not dispose of the rights
on the matrimonial home (the family’s main residence®®) nor of the
furniture with which it is furnished, without the consent of the other. As
long as the spouses are married, under the legal regime of community
of property this protection is absolute. In other words, the protection
provided in article 216 of the Civil Code applies to a house or a flat
belonging exclusively to one of the spouses (personal property) and to
a house or a flat belonging to both spouses (common property). It also
applies to premises rented by one or both spouses as well as to premises
for which usufruct rights been bestowed upon one or both spouses. The

24 However, there is an exception to this rule: when a loan has been taken out by
one spouse alone, the responsibility of the two spouses for its repayment will nevertheless
be joint and several, provided that the loan relates to modest sums and that these sums are
necessary for the needs of everyday life.

25 For example, a spouse can rent out a car that is the common property, for a year.

26 Thus, a spouse can alone collect the income generated by car rental.

27 For instance, a spouse can sell a lawn mower or a TV set that is common
property.

28 An exception is made for the furniture that falls within the scope of Article 216
of the Mauritian Civil Code (protection of the matrimonial home).

29 The third party is in good faith if they did not know the real situation, i.-e. the
opposition of the other spouse to the act. — See: P. Khulpateea v. Banque Nationale de
Paris Internationale 1996 SCJ 379.

30 Only the main residence qualify as the matrimonial home; the secondary
residence, a bungalow, for example, where the family spends a few days or weeks per
year, for vacation, is not specially protected by the law.
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act of disposition of the matrimonial home, for which Article 216 of the
Mauritian Civil Code requires the consent of both spouses, may be in the
form of a sale agreement, an exchange agreement, a gift, the constitution
of a mortgage, a floating charge or of a fixed charge, etc. As previously
mentioned, the protection of the matrimonial home provided for in
Article 216 of the Mauritian Civil Code concerns only spouses married
under the legal regime of community of property, whether the premises
are their personal property®' or a common property. Article 216 of the
Code affords no protection to spouses married under the legal regime of
separation of property regime (Article 216 (3) of the Code).*

2.2. Legal Regime of Community of Property

In Mauritian civil law, spouses choose their matrimonial regime
freely. This freedom is provided in articles 1393 and 1479 of the Mauritian
Civil Code. The only limit to this freedom is the need to respect public
order and good morals (Article 1479 of the Code). There are two legal
regimes in the Mauritian Law on Matrimonial Property Regimes, i.-e. the
community of property and the separation of property. When entering into
the marriage, the spouses may opt for the application of one or the other
legal regime, as provided in section 24 (2) of the Civil Status Act. If they
remain silent, the regime of community of property is applied (Article
1393 of the Mauritian Civil Code). Finally, the spouses may also adapt
the legal rules to their needs, through a marriage contract, as long as this
contract is not contrary to public order or to the accepted principles of
morality (Articles 1387 and 1393 of the Mauritian Civil Code).

The most frequent regime is the regime of community of property
(Terre, Simler 2019, 197). According to Article 1401 of the Mauritian

31 In the judgement of the Supreme Court of Mauritius in Sondhoo v. Hong Kong
and Shangai Banking Corporation Ltd & Anor 1999 MR 160, and Aubeelock v. Aubeelock
& Ors 1999 MR 199, the Court was of the opinion that the consent of both spouses is
necessary under Article 216 of the Mauritian Civil Code, when the spouses are married
under the regime of community of property, even though the premises which serve as the
matrimonial home are the exclusive property of one of the spouses. Thus, the contract of
security or the sale made by one spouse alone, without the consent of the other, will be
subject to relative nullity. The spouse who has not given his or her consent to it will be
able to invoke the nullity of the contract.

32 In the judgment of the Supreme Court of Mauritius in Marc Alain Bouton vs The
Mauritius Commercial Bank Limited 2005 SCJ 60,the applicant (husband) asserted that
his wife had created, on their matrimonial home, a security, for the benefit of a bank, and
without the husband’s consent. Consequently, he ask for the cancellation of this security.
The Supreme Court of Mauritius nevertheless decided that the wife did not have to ask
for her husband’s consent as the couple were married under the regime of separation
of property and Article 216 of the Mauritian Civil Code did not apply. — However, the
matrimonial home of the spouses married under the regime of separation of property has
been protected to a certain extent (against the creation of a mortgage, a fixed charge and
a floating charge) by Section 12 of the Borrower Protection Act.
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Civil Code the community of property of the spouses consists of any
property acquired by the spouses for consideration (a ftitre onéreux)
during the marriage (Terre, Simler 2019, 198).

First of all, the professional income of each spouse, mentioned in
Article 223 of the Mauritian Civil Code, is the common property of the
spouses,* despite the fact that each spouse can collect it alone and dispose
of it alone. Moreover, the income generated by the personal property of
each spouse is also considered common property (Monteiro 1998, 28;
Terre, Simler 2019, 220; Nicod 2007, 1578). For example, the rent from
a house owned by one spouse is considered common property. Finally,
all the property that the spouses have acquired for consideration during
the marriage is common property** and the acquisition for consideration
is to be understood in a very broad sense (Aubry 2019, 833).3% The origin
of the funds used to acquire the property is irrelevant. For example, the
purchase of land or a house financed by the personal money of one of
the spouses will be considered the property common to both spouses. On
the other hand, it does not matter whether, from the formal point of view,
only one spouse is a party to the contract for purchase or both spouses
are (Bremond., Nicod, Revel 2014, 1905). The spirit of common property
will prevail and the acquisition of a property for consideration, during
the marriage, is considered more important than the fact that the name of
only one spouse is mentioned in the contract for purchase. Thus, even if
only one spouse is designated as the purchaser of the house in the contract
made before the public notary, both spouses are the owners of the house.
The construction of a family house (matrimonial home) on land that is
the common property of the spouses is also considered an acquisition for
consideration.’® Thus, the house will become common property of the
spouses. The rule is based not only on Article 552 of the Mauritian Civil
Code (the accession rule), but stems also from the spirit of the regime of
community of goods. It is considered that a property made by one spouse

33 Cass. 1% ch. 17 April 2019, Recueil Dalloz, 2019, 665; Revue trimestrielle de
droit civil, 2019, comment Nicod M., 643.

3% 1t should be noted that gifts that the spouses receive during the marriage may,
under certain exceptional conditions, also become common property: 1) when a gift is
explicitly made for the benefit of both spouses, in other words, the gift is made to both
spouses as recipients of the donated property; 2) when a gift was made for the benefit of
only one spouse, but the gifter’s desire to make it a common property for both spouses was
clearly expressed in the gift contract. See: Mrs. Shrutee Bissoo v. Mr Subash Mohunlall
Bissoo 2000 SJC 269.

35 SQee: CA Paris, 3rd February 2010, Revue trimestrielle de droit commercial,
2011, comment Pollaud-Dulian F., 108; Cass. 1 ch. 9 March 2011, Revue trimestrielle de
droit civil, 2011, 577; Cass. 1% ch. 12 May 2011, Recueil Dalloz, comment Marrocchella
J. 2011, 1413.

36 This is the case even if the construction was entirely financed with the personal
money of the husband or the wife.

36



Goran Georgijevi¢ (ctp. 28—44)

alone during the marriage is common property (Terre, Simler 2019, 201),
because it results from the common effort of the spouses. This rule is laid
down in the judgement of the Supreme Court of Mauritius Ramanjooloo
G. N. v. Vvapooree M. of 201437

In Mauritian Law on Matrimonial Property Regimes, spouses
married under the legal regime of community of goods have three types
of power. First, there are the powers that are said to be competing, which
means that each spouse can perform alone conservatory acts,’® acts of
administration®* and acts of disposition*® of any property that is not
subject to the co-management regime or the regime of exclusive power. In
Mauritian Civil Law, the competing powers of the spouses exist for most
movable property and each spouse can a priori sell a piece of furniture
that is common property without the consent of the other spouse. Second,
the immovable property (buildings, land, right to construct, etc.) are
subject to co-management, which means that the acts of disposition on
such property (for example sale, gift, exchange, creation of a mortgage,
of a fixed charge and of a floating charge) require the consent of both
spouses.*! If both spouses have not consented to an act of disposition
of an immovable property, the act will be void. The nullity is a relative
one and may be invoked only by the spouse who has not given his or
her consent to the act.*? It is to be noted that the gift of any common

372014 SCJ 178 — In this judgement the Supreme Court of Mauritius stated that
the case falls within the scope of Article 1401 of the Mauritian Civil Code. The Court
placed particular emphasis on the fact that an acquisition, in the sense of community of
property, is all the property acquired for consideration by one spouse alone or by both of
them during the application of the regime of community of property (during the marriage)
but also all the goods produced during the marriage by one spouse alone by his or her
manual or intellectual activity. The Court also stated that despite the fact that the land was
purchased with the husband’s personal means and the house was built thanks to the loans
that he had taken out, the land and the house are his personal property. Even if one spouse
alone created or acquired a property during marriage this property will become part of
the common property of the spouses: “However, despite the unrebutted evidence that the
plaintiff purchased the land and put up the building from his own personal funds the
property in lite does not constitute a bien propre of the plaintiff this in view (...) of Article
1401 to the effect that les acquéts during the subsistence of the communauté between
the spouses be it from the sole contribution of one spouse, form part of the communauté
légale.”

38 These acts are necessary, essential, because of the urgency of the situation.

3 These acts are necessary for the proper management of the spouses’ common
property.

40 The acts of disposition pertain to the essence of the spouses’ common property,
and their effect is to bring out of the common property some of the common goods. For
example, contracts such as sale, exchange, gift, etc. of a common goods are the acts of
disposition.

41 Article 1424 of the Mauritian Civil Code.

42 Article 1427 of the Mauritian Civil Code.
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property, i.-e. the immovable property, as well as the movable property is
subject to the co-management regime. In other terms, Article 1422 of the
Mauritian Civil Code® requires the consent of both spouses for a valid
gift of the spouses’ common property. Third, certain powers bestowed
on the spouses married under the legal regime of common property are
exclusive. Firstly, each spouse has exclusive powers over their personal
property.** Secondly, the professional income of each spouse, which is
a common property of the spouses, is subject to the exclusive power of
the spouse who earned it. Thus, Article 223 of the Mauritian Civil Code
states that each spouse is free to spend as they wish their professional
income, but after having contributed to the expenses of the marriage, in
accordance with the law (Article 214 of the Code).

3. INTERPRETATION OF ARTICLES 223, 1131, 1133
AND 1422 OF THE MAURITIAN CIVIL CODE

The short overview of the Mauritian Law on Matrimonial Property
Regimes leads us to the particularly interesting issue of the gift of
earnings and wages made by one spouse, alone, for the benefit of a third
person, and especially for the benefit of a concubine. We will try to show
that this type of gift is not necessarily invalid from the point of view of
the Mauritian Law on Matrimonial Property Regimes as well as from the
point of view of Mauritian Law of Obligations.

3.1. Validity of the Gift of the Professional Income Made by
Spouse for the Benefit of a Concubine, from the Point of
View of Mauritian Law on Matrimonial Property Regimes

According to Article 1422 of the Mauritian Civil Code, the consent
of both spouses is always required for any gift of common property.
Thus, both spouses have to give their consent for the gift of a common
immovable or movable property, otherwise the gift will not be valid. On
the other hand, earnings and wages of a spouse, i.-e. the professional

4 “The spouses cannot, one without the consent of the other, make a gift of their

common property”.

# For example, a spouse who owns a car as the exclusive owner can sell or
exchange it alone, without the consent of the other spouse. Moreover, a spouse who is
a welder can sell their own welding machine, without the consent of the other spouse.
In order to protect the equality of the spouses and their dignity as human beings, it is
considered that the spouses cannot enter into a marriage contract that would derogate
from this rule by providing, for example, that the sale of a wife’s personal (excusive)
property will be subject to the consent of her husband. The rule is of public interest (ordre
public). See articles 6, 1479 and 1480 of the Mauritian Civil Code. On the other hand, one
spouse can grant the other a proxy for the sale of their exclusive property.
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income, are a common property and Article 223 of the Mauritian Civil
Code stipulates that the spouse who earned the income has the right to
dispose of it unilaterally and freely.* It may happen that a married person
makes a gift of those earnings and wages to a third person and particularly
to a concubine.* Thus, the issue arises of the rule that should prevail in
this type of situation; Article 223 or Article 1422 of the Mauritian Civil
Code. It is our opinion that the rule on the free disposition of earnings and
wages, provided in Article 223 of the Code should prevail. This legal rule
forms part of the primary matrimonial regime in Mauritius (articles 212
through 226 of the Code) which is of public order (d ordre public) and
applicable to all matrimonial regimes. On the other hand, Article 1422 of
the Civil Code is the part of a specific matrimonial regime (community
of property) and is not common to all matrimonial regimes.*’” This is
why when a spouse make a gift of a sum of money, derived from his or
her professional income, to a concubine, the gift will be valid from the
point of view of the Mauritian Law on Matrimonial Property Regimes.
In other words, Article 223 of the Code allows a spouse to make a gift
of their professional income to a concubine. However, Article 223 of the
Mauritian Civil Code does not suffice in order to make such a gift valid.
The other issue raised by this type of gift is the issue of the validity from
the point of view of Mauritian Law of Obligations.

The technical instrument that the Mauritian judge will use in order
to assess the validity of a gift of the professional income made by a
spouse to his concubine is the cause of contract (cause du contrat). As
long as the cause of the gift made by a spouse to his concubine is lawful,
this spouse, in spite of the fact that he is married, can freely dispose of
his earnings and wages for the benefit of the concubine, provided he has
contributed to marriage expenses. This statement needs to be elaborated.

3.2. Validity of the Gift of the Professional Income Made by Spouse for
the Benefit of a Concubine, from the Point of View of
Mauritian Law of Obligations

The cause of contract (on the suppression of this term in the French
Civil Code in 2016 see: Chenede 2018, 67; Tranchant, Egea 2018; Cabrillac
2018, 81; Aubert, Collart-Dutilleuil 2017, 89; Albiges, Dumont-Lefrand

45 The only limit to this freedom is the fulfilment of the legal obligation stipulated
in Article 214, to contribute to the matrimonial charges.

4 In Mauritian Law, the concubinage is be defined as the community of life,
stable and enduring between a man and a woman. Vide, Cass. crim. 8 January 1985, La
Semaine Juridique, Ed. G, 1986, comm. Endréo G., n° 20, II 20588; Cass. crim. 4 June
1985, Responsabilité civile, La Semaine Juridique, Ed. G, 1985, n°® 41, 102392; Cass.
crim., 5 October 2010, Droit de la famille, 2011, comm. Larribau-Terneyre n® 1, comm. 1.

47 Cass. 19, 14 November 2007, AJ Famille 2008, comment Hilt P., p. 86
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2019, 71; Mekki 2016, 494; Terre, Simler, Lequette, Chenede 2019, 165;
Wicker 2015, 107; Ansault 2014, 22; 26; Ferrier 2015, 74; Houtcieff
2009, 198), also known as subjective cause, may be defined in Mauritian
civil law as the personal reasons that are at the origin of the act of will. In
other words this cause consists of the motives having determined a party
to make a contract (Chenede 2016, dossier 4; Latina 2009, 131; Belanger
2007, 82; Baraké, 2007, 117; Josserand 1984, 24). Articles 1131 and 1133
of the Mauritian Civil Code provide that this cause has to be in conformity
with the law, public policy and good morals; otherwise the contract will be
void. The cause of contract is applicable to contracts without consideration,
such as gift. As mentioned before, the judgements of the French Court of
Cassation are the persuasive authority in Mauritius. It should be noted
that a spectacular reversal, relating to the cause of the acts of disposition
without consideration (such as gift) made by a spouse for the benefit of a
concubine, occurred in two judgments of the French Court of Cassation,
delivered respectively in 1999 and 2004.*® For many years, in France, a
gift was declared void when its author intended to form, continue, resume
or remunerate cohabitation relationships with the beneficiary of the gift,
i.-e. his concubine (Mazeaud 2004, 467; Lambert 2006, 288).* On the
other hand, when the decisive motive of a gifter consisted of the intention
to compensate his former concubine for the damage suffered as the result
of their separation or to express his feelings towards the concubine who
later became his wife or towards the concubine who took care of him
during his illness, the cause of the contract of gift is not considered illegal
(Mazeaud 2004, 468; Lambert 2006, 288).° Thus, the gift will be valid.
The First Civil Chamber of the French Court of Cassation abandoned
this traditional distinction pertaining to the cause of contract, and stated
in a judgment rendered on 3 February, 1999 that the act of disposition
without consideration made by a septuagenarian to his young mistress
a few months before his death was not null for the immoral cause of
the act, despite the fact that the author of the above-mentioned gift had
made it in order to maintain an adulterous relationship with his mistress
(Mazeaud 2004, 468).>! Moreover, the Plenary Assembly of the French
Court of Cassation has stated, in a judgment rendered on 29 October 2004

4 Cass. Ass. plén. 25 October 2004, Bull. civ. 2004, Ass. plén. n° 12; Cass. 1%,
3 February 1999, Bull. civ. I, n® 43, 29.

49 Cass. civ. ch. 11 March 1918, DP, 1918, I, p. 100; Cass., req. ch. 8 June 1926,
D. P. 1927, 1, 113 — See also: Cass., 1% ch., 3 December. 1991, n° of pourvoi: 90-17347;
Cass. 1% ch., 11 October 1988, n° of pourvoi: 87-15343; Cass., soc. ch. 4th October 1979,
Bull. civ. V, n° 680; Cass. 2™ ch., 10 January 1979, Bull. civ. I, n° 10, 7; Cass. 1% ch., 15
December 1975, Bull. civ. I, n° 365, 303.

30 Cass. 1% ch., 26 June 1990, n° of pourvoi: 88—-19760 — Com}ﬁare with: Cass.
crim. 21 Decembar 1971, Bull. crim. 1971, n° 365, 916; Cass. 1% ch., 6™ October 1959,
D. 1960, jur. 515.

S Cass. 1% ch., 3 February 1999, Ibid.
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that an act of disposition without consideration is not null and void for
the immoral cause when the author of the act, who is married, aims to
remunerate the favors of a concubine.> If the Mauritian Supreme Court
decides to follow the new position that the French Court of Cassation
expressed in the judgments of 1999 and 2004, it will render any gift of
professional income made by a married person to his concubine valid,
even if the main mobile of the author of such a gift was to remunerate
his concubine. We are of the opinion that such a solution is not the most
suitable for the Mauritian Civil Law. It seems impossible to dismiss from
the legal analysis of the cause of a gift of professional income made by a
married person to his concubine, the legal obligation of loyalty between
spouses, arising from the mandatory provisions of the Mauritian Civil
Code (Lombard 2008, 123) (Article 212 of the Code>). This obligation
of fidelity (loyalty) between spouses forms part of the directional public
policy (ordre public de direction), as the fidelity between spouses is
one of the fundamental values in Mauritian society. Consequently, the
personal motive of the gifter, which would be establishment, resumption,
continuation or reward of adulterous relationships, is explicitly contrary
to the law and to public order in Mauritius (Article 212 of the Code).
Moreover, the attempt by a gifter to buy the fidelity of his concubine by
means of material goods does not deserve to be tolerated by Mauritian
law, because such attempt is not in conformity with morals in Mauritius
and is contrary to articles 6, 1131 and 1133 of the Civil Code. Fidelity of
spouses is not a commercial goods in Mauritius and it is therefore hors
du commerce.’® In conclusion, we approve the position of the Mauritius
Supreme Court expressed in the judgment in Pool and Arthur Savy v.
Delorie of 1958% where the Court stated that a gift intended to start,
continue, resume, or remunerate cohabitation relationships between a
married person and his concubine is void for illegal or immoral motives,
but the nullity of a gift may be avoided when the gifter seeks, for example,
to repair the damage to a concubine who separated from the married
person. It is easy to understand that the position of our Supreme Court is
the same as the position held by the French Court of Cassation before the
reversal made in 1999 and 2004. The validity of a gift made by a married
person to his concubine will depend on the conformity of his motives
to the law, public interest and the morality. Thus, in most cases a gift of
professional income made by a married person to his concubine will be
void from the point of view of Mauritian Law of Obligations, because the
gifter seeks to remunerate his concubine, in one or another way. However,
there may be some cases where the motive of the married person who

52 Cass. Ass. plén. 25 October 2004, Ibid.
33 “The spouses owe each other loyalty, help, assistance”.
34 See articles 1128 and 1598 of the Mauritian Civil Code.

35 MR 266.
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donates his professional income to his concubine are commendable. It
may occur when the gifter wishes to repair the damage caused to the
concubine whom he is about to leave or to thank her for having taken
care of him during his illness.

4. CONCLUSION

We have attempted to show, after having provided a brief overview
of the Mauritian Law on Matrimonial Property Regimes, that a gift of
professional income made by a spouse to his concubine is not necessarily
void. On one hand, this kind of gift is in conformity with Article 223 of
the Mauritian Civil Code, providing that every spouse may dispose alone
of their professional income. On the other hand, even if it is true that the
above mentioned gift will often be void because the motives of the gifter
are contrary to the law, public policy or good morals in Mauritius, it will
not always be the case. It may occur that the gift of professional income
generated by a spouse to his concubine does not violate articles 6, 1131
and 1133 of the Mauritian Civil Code, because the main motive of the
gifter is commendable. The gift will thus be valid both from the point
of view of the Mauritian Law on Matrimonial Property Regimes as well
from the point of view of the Mauritian Law of Obligations.
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INTELLECTUAL HISTORY OF A TEXTBOOK:
RADOMIR LUKIC’S INTRODUCTION TO LAW
BETWEEN MARX AND KELSEN

Radomir Luki¢s Introduction to Law was a model textbook in Communist
Yugoslavia for nearly fifty years. Still in use as a learning source in present-day
Serbia, it combines Marxist theory of law with Kelsens normativism in order to
explain the legal rule as a social fact without denying its normative dimension. In
order to discern the reasons for and patterns of this synthesis, the paper compares
the first five consecutive editions of Luki¢s textbook, as milestones of the author’s
intellectual evolution. The initial hypothesis is that Lukic¢s teaching was no more
than a reinterpretation of his Parisian doctoral thesis from the late 1930s. Inspired
by French theory of social law and despite being Marxist, his teaching was not of
Marxist origin. As such, it facilitates understanding of the Communist theory of law,
especially Marxist perception and reception of Kelsenian normativism.
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1. INTRODUCTION

What may be the purpose of intellectual history of a particular
textbook? In the case of Radomir Lukié¢’s Introduction to Law, the
scientific inquisitiveness derives from academic praxis. Not only have
more than 50 generations of Serbian jurists gained their first insights into
law from this book, but it has served as a model for nearly every other
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introduction-type textbook in the former Yugoslavia. Moreover, most
of the contemporary Serbian authors are still using it, making Luki¢’s
Introduction to Law more of a living legacy than a silent monument.!

L9966

Aware of it, Stevan Lili¢ offered a critical review of Luki¢’s’ “class
concept of the state as the organization having the monopoly of physical
force, and of law as the will of the ruling class” resulting directly in the
interpreting of administrative action as “exercise of state power” (Lili¢
2006, 63).2 According to Lili¢, this anachronistic, yet still influential
Marxist definition, explains the Serbian resistance to accept the modern
concept of state administration as a public service. Although limited to
the field of administrative law, this critical review obviously implies a
boarder conclusion: as anachronistic, Luki¢’s perspective still generates
harmful consequences.

The initial idea of this paper was to relativize Lili¢’s conclusion,
not only because a definition need not necessarily be faulty due to its
Marxist foundation, but precisely because Luki¢’s definitions were not
exclusively of Marxist origin. It is a commonly known fact that his
Introduction to Law was a syncretic work that combined Marxist theory
of law with Kelsenian normativism. The fact that there is no analytical
research dealing with the reasons for and patterns of this synthesis
offers an excellent impetus for this study. Its initial hypothesis is that
Luki¢’s Introduction to Law, as well as his theory in general, combined
a sociological approach with normativism in order to explain the legal
rule as a social fact without denying its normative dimension. Luki¢’s
so-called objective law theory, formulated under the influence of pre-
war French theory of social law, was adaptable enough to the terms of
new, post-war ideology of the communist Yugoslavia. The history of his

Introduction to Law is thus the history of this adaptation.?

' Lukié’s Introduction to Law is a true watershed that divides pre-1941 and post-
1945 production of textbooks in this field. By its structure, definitions, choice of topics
and the method of their presentation, this book has set the standards that are still generally
accepted and observed. The only one (or two) recent exception(s) to this rule was to some
extent Kosta Cavoski’s Introduction to Law, used optionally from 1994 to 2011 at the
Belgrade University Faculty of Law (or Ricardo Guastini’s Syntax of Law, translated into
Croatian by Luka Burazin, and from 2016 on in use as a textbook in University of Zagreb
Faculty of Law).

2 The fact that Stevan Lili¢ has already discussed Luki¢’s theory of state allows
us to focus this study on his theory of law.

3 In his endeavor to create a systemic Marxist-based theory of law, Luki¢ had no

real competitor in the former Yugoslavia. But on some Marxist legal philosophy points
and especially on Kelsen’s pure theory of law, in 1963 Luki¢ clashed with Ljubomir Tadi¢
(then University of Sarajevo Faculty of Law), who — unlike Luki¢ — was at the time
very close to Lukacs’ interpretation of Marx and in many more ways critical of Kelsen,
and afterwards a prominent member of Praxis philosophy school. Tadi¢’s PhD thesis on
Kelsen (in 1962) became an issue of a vigorous debate with Luki¢ in 1963 (Luki¢, 1963a,
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In order to illustrate the latter claim, this paper will compare the
first five consecutive editions of Lukié¢’s textbook perceived as milestones
of his intellectual evolution which was, grosso modo, completed by the
early 1960s: Encyclopedia of Law of 1946 (hereinafter Encyclopedia),
Theory of State and Law Learning Material of 1952 (hereinafter Material),
Theory of State and Law 11, editions of 1954 and 1957 (hereinafter Theory,
ed. ‘54 or ed. ‘57) and the second edition of his Introduction to Law of
1961 (hereinafter Introduction, ed. ‘61). The focus will be on the way
Luki¢ progressively modeled his fundamental legal categories apparatus,
i.e. the notions of the legal norm, legal act and legal relation, as well as
his theory of interpretation. To describe avenues of this twofold influence,
the following Luki¢’s preferred sources will be given priority: Soviet
textbooks that he was obliged to use during the late 1940s?, and Kelsen’s
General Theory of Law and State that he himself translated in the early
1950s.> With regard to Luki¢’s intellectual background, the paper will

Luki¢ 1963b, Tadi¢ 1963a, Tadi¢, 1963b). For more on this polemic, see Grebo 1979 and
Basta 2019.

4 These textbooks were written by authors from the so-called second generation of
Soviet legal theoreticians. The first post-revolutionary generation of Soviet theoreticians,
led by Stuchka and Pachoukanis, professed the “withering away of the state and law”
and defined law as a system of social relations rather that a system of norms. After 1931,
such an approach would have been ideologically eliminated and progressively replaced
by another theory in line with the political needs and actions of Stalin’s socialist state.
This new Soviet socialist theory of state and law, incarnated in Andrey Vyshinsky
and the second generation of Soviet theoreticians such as Golounsky, Strogovitch and
Denisov, became less suspicious towards normativism and ready to adapt it to Marxist
premises. Despite of the fact that Yugoslav theory of law came along with this teaching
and was ready to accuse the first generation of Soviet authors as “vulgare economists
of Trotskyist-Buharin attitude” (Luki¢ 1948, 615-619; translation by author), Yugoslav
theoreticians were mostly interested in the early post-revolutionary period of sociological
orientation (Tadi¢ 1957; Dzini¢ 1963; Anzulovi¢ 1967; Gams 1967). On the other hand,
reviews and critical analyses of this mature Soviet theory of law remained extremely
rare (Luki¢ 1948; 1957b; Popovi¢ 1980), notwithstanding Radomir Luki¢ and some other
prominent Yugoslav authors, such as Jovan Pordevi¢ in Belgrade or Ivo Krbek in Zagreb,
who had adopted the same approach. This is most likely due to the rising detachment
from the USSR after the Tito-Stalin split in 1948. A brief, but harsh ideological critical
review of Denisov’s textbook in 1950 confirms this turning point in Yugoslav legal
science (Unknown Author /probably Radomir Luki¢/ 1950, 165-166). Naturally, it does
not mean that Luki¢ lost contact with and interests in the Soviet legal thought and its
further evolution. On the contrary, a lion’s share of his personal library at the time (until
the 1960s) had been composed of Soviet and, generally, Marxist legal literature.

5> Hans Kelsen’s General Theory of Law and State was translated by Radomir

Luki¢ and Milorad Simi¢ and published as an edition of Belgrade-based legal review
Arhiv za pravne i drustvene nauke in 1951 under the title Opsta teorija prava i drzave
(Kelzen 1951). All references to Kelsen’s classical work in this text are taken from this
Serbian edition that was apparently the main source of Luki¢’s normativism. Luki¢’s
reading of Kelsen was mostly focused on his early writings, especially Hauptprobleme der
Staatsrechtslehre and his Berkeley textbook of 1945 (Luki¢ 1950; 1951; 1955a; 1955b;
1983), and much less on his Pure Theory of Law, which Luki¢ considered a writing of
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also point to the pre-war Serbian and French teaching books,® which have
been mostly relied on — let’s call it — classical theory of law that for
the purposes of this paper designates dominant European pre-Kelsenian
theories of law.” However, this paper does not take into consideration
other post-war textbooks from the period of socialist Yugoslavia since
they were all quite similar and came after Luki¢’s classical volume, so they
may only indicate the importance of Luki¢’s influence and, consequently,
corroborate the practical importance of this research.?

2. MARXIST-KELSENIAN SYNTHESIS

According to The Great Soviet Encyclopedia, “normativism as a
whole is directed against the Marxist interpretation of law” since it holds
that legal science must “disregard the social factors” and “that law must
be studied in ‘pure form’ as a special normative sphere independent of
social life and economic and political conditions.” If this is the case, it
is so because ‘“normativism is based on the neo-Kantian idea that the
‘ought’ and the ‘is’ are inseparable from one another and that the former
cannot be derived from the latter...” Unburdened by this neo-Kantian
dichotomy, Marxist theoreticians felt free to explain the legal rule as
a normative phenomenon determined by its social background. After
1945 Luki¢ also followed such an approach,'® but he left the door open

secondary importance that “added nothing really new to the author’s general ideas” (Lukié¢
1950, 333).

6 Especially the titles that had been pointed out by Luki¢ himself as literature
and sources relevant to his work (Lévy-Ullmann 1917; May 1932; Du Pasquier 1937;
Juliot de la Morandiére et al. 1951) and listed under each chapter (Luki¢ 1957a) or after
Introductory remarks (Luki¢ 1961a).

7" For a detailed historical survey of the discipline in the civil law world (including
20™ century Europe) before and after Kelsen, see Pattaro, Roversi 2016.

8 Author of this article expresses his gratitude to the Judge Renata Paveskovié,

Head of the Velika Plana Court District, who kindly made it possible to consult the
personal library of Professor Radomir D. Luki¢ that was bequeathed to this Court after
1999.

% The Great Soviet Encyclopedia, 3rd ed. (1969-1978, 1981), vol. 18, 1974,
382-383; cited according to Hasanbegovi¢ 2015, 6970, n. 1. It seems that Jasminka
Hasanbegovi¢ was the first one (at loc. cit.) who noticed a grave misprint in that
Encyclopedia’s wording: “If this is the case, it is so because ‘normativism is based on the
neo-Kantian idea that the ‘ought’ and the ‘is’ are inseparable from one another and that
the former cannot be derived from the latter,” instead of saying: “If this is the case, it is
so because “normativism” is based on the neo-Kantian idea that the ‘ought’ and the ‘is’
are so separate from one another and that the former cannot be derived from the latter”
(Hasanbegovi¢ 2015, 70).

10" Luki¢ also claimed that Kelsen’s starting point must surely be wrong since he
denied that “normativity is a part of reality” (Luki¢ 1950, 334).
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to normativism by recalling that its founding father Hans Kelsen had
never really dismissed the Marxist class concept of law as wrong, but
only as irrelevant for understanding the way normative side of law really
functions (Lukié¢, 1955a, 234).

2.1. Legal Norm

The fourfold structure of the legal norm is probably the best-known
feature of Luki¢’s Introduction to Law. Indeed, a brief survey of older and
alternative Yugoslav legal literature of the time is illustrative enough: the
pre-war Belgrade legal teachings never explained the legal norm in this
way,!! and the post-war Zagreb and Ljubljana legal teachings have been
in this respect under Luki¢’s influence.!?

The new understanding of sanction lies at the core of his doctrine.
According to the oldest legal literature that Luki¢ refers to, the legal rule
is a hypothetical statement compounded of only two elements (i.e. the
disposition or legal rule stricto sensu, and its hypothesis as a qualifier
describing, i.e. determining a fact or facts needed for the implementation
of that rule). The sanction itself was only a mere guarantee of due
observation of the legal rule as such (provided by another legal rule).!?
Kelsenian and Soviet legal theory, on the contrary, recognized the sanction
as an integral element of the legal norm. However, the role of sanction
remained disputable. Kelsen perceived the sanction as the normative
element of primary importance since only the fact that sanction existed
for certain behavior implies the norm imposing the opposite. Contrary
to Kelsenian theory, Soviet theory remained closer to understanding of

"' While Feodor Taranovski’s Encyclopedia of Law (Taranovski 1923, 132-134)
followed the classical legal theory and its twofold and hypothetical structure of the norm,
Stojkovié’s Introduction to Law of 1940, as well as Tasi¢’s Introduction to Legal Sciences
of 1941, did not discuss this issue at all. In postwar Serbian legal theory, the classical
teaching of the norm was still argued by Toma Zivanovi¢ in System of Synthetical
Philosophy of Law (Zivanovi¢ 1997, 65-67).

12 Berislav Peri¢’s Structure of Law and Oleg Mandié’s State and Law II at
the Faculty of Law in Zagreb and Gorazd Kusej’s Introduction to Legal Science at the
University of Ljubljana broke away from the classical teaching of their predecessors
(Lanovi¢ 1942, 63—70) and adopted the Soviet threefold model of the legal norm (Mandi¢
1958, 21-24; Peri¢ 1964, 15-16; Kusej 1966, 99-101). The fact that the first editions of
all these Yugoslav textbooks appeared after 1957, and that they often explicitly referred
to Lukié¢’s writings, makes Luki¢’s influence on these authors more than probable. This
influence is far more evident at universities in southern and eastern parts of former
Yugoslavia, which did not have a long tradition in legal education.

3" In other words, a sanction was understood as a certain legal rule that ensures
implementation of another legal rule. “La sanction est la conséquence attachée par le droit
a la violation d’une régle juridique; [...] C’est une régle de droit qui la determine” (Du
Pasquier 1937, 107). Similar to this, Nikolai Korkunov (Korkunov 1922, 187) and Feodor
Taranovski (Taranovski 1923, 282).
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sanction as a necessary, yet secondary normative rule that only ensures
the implementation of the primary one. This difference in reasoning
is actually epistemological: from a Kelsenian strictly analytical
perspective, the sanction (and the legal norm itself) makes sense only
if its due implementation is guaranteed by another, superior sanction.
Consequently, a legal order is considered a hierarchically organized series
of sanctions that linearly enforce one another, ending with a logically
needed but only hypothetical Grundnorm. For Soviet theory, with its
allegedly scientific approach, the foundation of the sanction is empirical.
Thus, Kelsen’s logical and hypothetical Grundnorm has been replaced by
a (categorical!?!) fact: the State. Consequently, the rule is made legal not
by just any sanction, but only by the state-provided sanction.

Obviously, Luki¢’s fourfold formula was not created ex nihilo.
Innovative, yet not original, it was more an important part of the Soviet
legacy than his genuine doctrine. Namely, in his first post-war textbook
of 1946, Luki¢ still argues in favor of the Soviet three-part formula: the
legal norm consists of a hypothesis, a disposition and a sanction (Luki¢
1946, 25-28)."* He may have easily adopted this teaching from Soviet
textbooks that had already been in use at the Belgrade University during
the late forties. Moreover, the Golounsky-Strogovitch textbook was
a unique officially approved teaching material at the time, so Luki¢’s
Encyclopedia of Law was only complementary learning material, which
was expected to remain coherent with the Soviet theoretical standpoints.
The way Luki¢ understood sanction as a secondary disposition, and
especially its grounding ultimately in the State, placed him clearly on
the Marxist line of 20" century legal thought. After all, Luki¢’s fourfold
structure of the norm was no more than the further crystallization of the
Soviet formula achieved through a gradual emancipation of delict as the
fourth, free-standing and “logically necessary” element of the norm.!

Yet, it would be wrong to think that this early Soviet influence on
Luki¢ resulted from his political opportunism.

Incorporation of delict into the logical structure of the norm,
actually, may also indicate Kelsen’s influence on Luki¢’s writings.
Namely, it followed his reading of Kelsen’s General Theory of Law

14 Cf. Soviet textbooks of Golounsky-Strogovitch (Golunski, Strogovié 1946,
217-219) or Denisov (Denisov 1949, 358). There is an evident influence of Feodor
Taranovski’s textbook, especially regarding the typology of norms (Taranovski 1923,
134-138).

15 The emancipation of delict was rapid, but gradual. Luki¢’s 1946 Encyclopedia
of Law mentioned it briefly (Luki¢ 1946, 53). The 1952 Materials elaborated sanction
as the third element compounded of two elements: the secondary hypothesis (delict) and
the sanction stricto sensu (Luki¢ 1952, 52-53). Luki¢’s 1957 Theory of Law had already
recognized determination, i.e. description of a delict as an equally important element of
the complete (or perfect, i.e. compound) legal norm (Luki¢ 1957a, 82—-83).
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and State, which emphasized the sanction as a primary disposition, and
consequently the delict as hypothesis for the sanction. The fact that
Luki¢, unlike other Yugoslav theoreticians of his generation, especially
those from Ljubljana and Zagreb who kept the Soviet threefold formula,
recognized the description, i.e. determination of the delict as so-called
secondary hypothesis of the so-called perfect legal norm, which includes
ultimately the State sanction, supports the assumption of a simultaneous
and combined Soviet and Kelsen influence on his work.

Another important part of Kelsen’s teaching that slowly but surely
snuck into Luki¢’s Introduction to Law, eventually becoming a common
place in his understanding of the norm structure: abandoning both the
classical and the Soviet concept of the norm as, per definitionem, a
hypothetical statement. This resulted from Kelsenian elimination of the
classical distinction between legal rule and its effective implementation
through the court rulings or administrative legal acts. Since decisions
contained in these two kinds of concrete legal acts are not hypothetical,
but categorical stances, classical legal theory treated them as concepts
differing from norms (Du Pasquier 1937, 81-90). It was Kelsen who
shifted this perspective. Since a court or administrative decision derives
from a statute or other decisions containing (or able of creating) general
legal rules, likewise statutory or similar general legal rules themselves
stem from constitutional ones, so there is no real difference in their nature,
but only in the degree of their extent, accuracy and concreteness. They
are all norms: the first ones are concrete, and the second type belongs
to abstract (or general) ones. According to Kelsen, the hypothesis of a
general legal rule is perhaps a regular, but irrelevant element of the norm
structure and dynamics.

It seems that Luki¢ was strongly affected by the idea of abandoning
the hypothetical character of legal norm as its structural necessity.! Not
only did Luki¢ adopt Kelsen’s position on this matter early on,'” but he

16 Tuki¢’s enthusiasm for this idea was genuine. The Soviet theory of the time
did not explicitly recognize the distinction between the general and concrete (or singular)
norm. In Denisov’s textbook, “a norm is a rule of, more or less, general character”
(Denisov 1949, 355; translation by author). Golounsky and Strogovitch differentiated
between the abstract and concrete rule, but only as two different types of the general
rules or proscriptions created by the state (Golounsky, Strogovitch 1946, 215-216). The
French textbooks from the late 1940s that Luki¢ consulted discuss this aspect of Kelsen’s
normativism only as an interesting, but not recognized doctrine (Du Pasquier 1937, 93—
94).

7 If Lukié¢’s 1946 Encyclopedia was strongly influenced by classical pre-war
theory, and implicitly adhered to the idea of the norm as a hypothetical stance, his 1952
Material had already spoken of general and concrete norms, and undoubtedly mentioned
that “[...] certain theoreticians do not consider individual [i.e. concrete] norms as norms,
but as an implementation of a general norm on a specific situation, which means that
only general norms are — norms.” (translation by author) In other words, his classical
standpoint of 1946 had become thoroughly relativized in 1952.
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pointed it out in a way that it became a starting point for his norm theory.!8
Since there are concrete (or individual) norms containing a hypothesis,
and general norms deprived of it, Luki¢ implicitly reached the conclusion
that the hypothetical form could not be differentia specifica of a legal
norm.” Kelsen claimed pretty much the same, but he was less radical.
Unlike Luki¢, who in a way recognized absolute legal norms,?® which
some authors usually associate to legal principles, Kelsen considered
general legal norm typically — i.e. by its nature — hypothetical (Kelsen
1949, 91). Additionally, if Kelsen spoke of the concrete (or individual)
norm that contained a hypothesis, it was only of a secondary hypothesis,
namely, of a delict, or disrespect of rule that implies the sanction, and
never of a hypothesis of disposition (Kelsen 1949, 38).

2.2. Legal Act

It appears that, unlike his teaching of the norm structure, Luki¢’s
definition of the legal act as an “act of will that creates a legal norm”
(Luki¢ 1952, 65; translation by author),?! was closer to normativism than
to the Marxist theory of law.?> He could not have found this definition in
Soviet textbooks from the late 1940s nor in classical theory of law.?* One

18 His 1954 Theory of State and Law had started the exposition of his norm theory
in the chapter titled “Hypothetical and Non-hypothetical Norms”, giving the definition of
norm and some introductory remarks (Luki¢ 1954, 70-71).

19 Lukié¢ says: “Obviously, it is possible to imagine a legal order deprived of
hypothetical norms, since they are not indispensable. On the contrary, a legal order
without non-hypothetical norms is inconceivable, since they are indispensable” (Lukié¢
1974, 202; translation by author).

20 Though Luki¢ did not use the term “absolute norm”, he certainly had in mind
one of two possible types of general legal norms: the unconditioned (i.e. absolute) general
legal rules, i.e. the general legal norms the implementation of which is not conditioned by
the occurrence of any specific and qualified facts (Luki¢ 1974, 202). In this, Luki¢ clearly
deviated from classical legal theory, which strongly denied the existence of absolute
norms (Korkunov 1922, 176).

21 This definition of the legal act, however, was completed by its additional

specification in 1957. Namely, according to Luki¢’s Theory, a legal act could, indeed, be
an act of will that creates a legal norm, but also an act of will that claims the existence
of a condition for applying such a norm, i.e. a legal act could also claim the existence a
qualified fact stipulated by the hypothesis of a certain legal norm (Luki¢ 1957a, 104). This
twofold definition became a common feature of the later editions of Luki¢’s Introduction
(1961a, 200; 1963a, 192; and 1974, 220).

22 More specifically, closer to Adolf Merkl than Kelsen, since Lukié reffered to
two Merkl’s (Merkl 1923; Merkl 1967) and none Kelsen’s work (Luki¢ 1957a, 103).

23 Just like the classical theory of law, the Soviet authors were not familiar with
this concept. Instead, they acknowledged legal sources as a form or manner of expressing
legal norms (Denisov 1949, 393; Golunsky, Strogovi¢ 1946, 149). On the other hand, both
traditions, the Soviet and the classical one, discussed the notion of the legal act, but only
as a legal fact that establishes, modifies or abolishes legal relations. For the oldest Serbian
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might think that Luki¢ adopted Kelsen’s definition of the legal act as a
way to overcome Hume's law and find the philosopher’s stone of legal
theory: transcending the gap between fact and norm (i.e. make an ought
to be, logically, if not empirically, interconnected with the social reality).
According to Kelsen, the legal meaning of a certain fact originates from a
norm that attributes certain juridical consequences to it. The norm itself,
however, is no more than the legal meaning of another fact, qualified as
normative by another legal norm, which is simply the legal meaning of
another, superior fact, qualified as such by a superior norm, etc. The first
traces of this specific act and norm dynamics had already been noted in
Luki¢’s Encyclopedia. In his 1946 textbook, Luki¢ made the distinction
between a judicial or administrative act and a statute since only the latter
“contains those norms that legal acts are based on (since we have defined
the legal act as a declaration of will based on a legal norm)” (Lukic¢
1946, 34; translation by author; emphasis in original). In other words,
a legal act (a judgment or a contract), which is based on a legal norm,
needs another act (a statute) to establish that norm. However, it would be
wrong to believe that Luki¢’s adoption of normativism at this point was
linear. In his 1952 Materials, Luki¢ does not pronounce on this, while
in his 1957 Theory he claims that “creation of a legal act is regulated
by another, superior legal act” (Luki¢ 1957a, 109; translation by author).
Kelsen’s formula is found only five years later, in the 1961 edition of his
Introduction to Law: “One of the characteristics of the legal order is that it
regulates its creation on its own [...] It means that, practically, legal norms
are created by legal acts, and creation of a legal act itself is regulated by
another, preceding legal norm contained in another, preceding legal act”
(Luki¢ 1961a, 203; 1963a, 194; translation by author). Ten years later, in
the 1974 edition of Introduction to Law, Luki¢ retained the same position:
“It means that, practically, legal norms are created by legal acts, and that
the creation of a legal act itself is regulated by another, preceding legal
act” (Luki¢ 1974, 224; translation by author).

It should be noted, however, that in Luki¢’s view these processes
of interchaining of norms with acts in a legal order always finish with
“another, preceding act”, not with “another, preceding norm.” This means
that the chain is closed by a (f)act, i.e. the Constitution as an expression
of the supreme political will, and not by a constitutional, or any other
Grundnorm. This indicates that Luki¢ had perhaps adopted a Kelsenian
analytical perspective of the self-regulated legal order, but he did not

authors that followed the classical theory cf. Feodor Taranovski (Taranovski 1923, 159—
160) or Toma Zivanovié (Zivanovié¢ 1997, 280-286). For mainstream Soviet authors that
have been translated into Serbian, cf. Golunsky and Strogovitch (Golunski, Strogovi¢
1946, 241-242) or Denisov (Denisov 1949, 424). Luki¢ did the same in his Encyclopedia
(Luki¢ 1946, 33).
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perceive it the same way. Unlike Kelsen, who used it in order to make
an ought to logically connect, yet remain autonomous from the social
reality, Luki¢ had never tried to emancipate the former from the latter, but
intended to integrate them. Therefore, in his interpretation, a legal norm
is also the content of a legal act, and, as such, a part of reality.

Defining the legal norm as the content of any legal act, it seems
that in the beginning Luki¢ had not clearly differentiated between these
two concepts. The confusion concerning legal norm and legal act was
most obvious in his 1946 Encyclopedia. He claims there that “every legal
norm consists of two elements: its form that determines its legal force
and its content” (Luki¢ 1946, 38; translation by author), but he does not
relate the form of the norm to its original legal source, as Soviet authors
have done. On the contrary, he holds that it “is prescribed by another
legal norm” (Luki¢ 1946, 38; translation by author). That is how he came
to the hierarchy of norms as ordered by their legal force, yet, curiously
enough, illustrated as a hierarchy of acts that starts with the Constitution
and ends with statutes and regulations (Luki¢ 1946, 39). Six years later,
in Material, Luki¢ would claim that it is the act, and not the norm, that
has both the form and the content (Luki¢ 1952, 65-66), but a hundred-
and-thirty pages later he insists that the legal force of a norm depends of
its own form (Luki¢ 1952, 191).2* This inconsistence was eliminated in
his 1957 Theory, in which he claims the legal force of a norm is deduced
from the form of the legal act that creates the norm (Luki¢ 1957a, 286).
In this way Luki¢’s position has been clarified gradually: from 1946 all
of Luki¢’s textbooks associated legal force both with the legal norm and
the legal act, but from 1957 on it is clear that the legal force of the legal
norm (and of the legal act, respectively) depends solely on the (elements
of) form of the legal act that contains the given norm (Luki¢, 1952, 71—
72 and 191; 1957a, 103, 150-151 and 286; 1961a, 198-199, 278-279
and 276-277; 1963a, 190-191, 254-255 and 251-252; 1974, 219-220,
293-294 and 297).

Luki¢’s way of thinking about the relation between the norm and
the act may come across as an oversight or a misunderstanding. Upon
careful analysis, it is clear that it reflects his position that this relation
is not based purely on the legal interchaining of legal norms with legal
acts, as Kelsen thought, but on their common interaction with the third
and crucial element of Marxist legal theory: the concept of legal relation.

2.3. Legal Relation

The Soviet definition of legal relation, which became Luki¢’s
definition too, was not actually of Soviet origin. Its core is based on

24 Similarly, form is a property of both the act and the norm (Luki¢ 1952, 96-97).
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classical theory, which perceives law as a twofold phenomenon. According
to Korkunov, who followed the older German legal doctrine, legal relation
is but the verso of legal rule (i.e. a set of rights and obligations that the
rule is to provide to legal subjects). Therefore, “[...] legal relations are
also social relations, but governed by a legal rule [...]” (Korkunov 1922,
193). The concept of legal relation was well-known in this interpretation®
and useful to Soviet legal theoreticians. It helped them overcome a gap
between norm and reality through the dialectic understanding of history as
a permanent and creative interaction between a social base and the legal
superstructure.?® According to some Soviet authors, like Piontkovsky and
Ketchekyan, a norm is not an extra-empirical entity, but a social fact that
comes into being through its practical implementation, transforming a
social into a legal relation (Varga 1967, 192). Nevertheless, it seems that
this overly realistic teaching has remained a minority standpoint of the
Soviet legal theory which, for the most part considered legal relation only
as a way of implementation of a norm, not as a way of its existence per se
(Golunski, Strogovi¢ 1946, 233; Denisov 1949, 411). Generally speaking,
Marxist theory of law continued to rely on legal relation as a specific
counterweight to norm, thus exceeding normativism.

Radomir Luki¢’s Introduction to Law tried to adapt this Soviet
understanding of legal relation to Kelsenian normativism, which had
never really considered this concept in any greater detail. In his attempt
to explain the twofold nature of law as empirical and normative,*” Luki¢
referred to Kelsen’s notion of legal order as a concept unfamiliar to the
Soviet authors of the late 1940s. Yet, even if he had really relied on Kelsen
in defining the legal order, he did not perceive it as a purely normative
phenomenon. Along with its normative side, considered a system of
norms aimed at regulating the life of a society, every legal order in Lukié¢’s
opinion includes real social interactions as its empirical or factual side.
There are still more differences as pertaining to Kelsen. As mentioned
above, Luki¢ brought the legal norm and legal act in conjunction and
inclined to keep them together, as two related elements on the normative
side of the legal order.?® He did not do the same concerning legal relation.

25 As it was to pre-war Yugoslav theory of law, inspired by Korkunov or other
theoreticians who broadly discussed this topic in their papers (Taranovski 1923, 138-147,
Tasi¢ 1941, 118-122; Zivanovi¢ 1997, 275-280).

26 There was, however, a broad discussion whether legal relation was part of the
superstructure or was closer to the basis, or even if it united them in and by itself. For
more details see Popovi¢ (Popovi¢ 1980, 47—48).

27 Such influence of the classical tradition speaks in favor of the fact that Luki¢
defined a legal act both from its objective side (i.e. as an act creating a norm) and the
subjective one (i.e. as an act of will that establishes, modifies or abolishes legal relation).

28 This was not so from the very beginning; in Encyclopedia Lukié defined legal
order as a system of norms without reference to any empirical or factual part of it (Luki¢
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Truth be told, in his 1952 Material, legal relation was the third element
of the normative side of a legal order, along with the norm and the act
(Luki¢ 1952, 51). Starting from 1957, legal relation in his teaching did not
belong to either side. Just like in Piontkovsky’s and Ketchekyan’s papers,
it was perceived as a link that kept the normative and the factual sides of
legal order intertwined.?® It practically meant that Luki¢ too was ready
to recognize an order as legal only if it was factual. On the other hand,
unlike Piontkovsky and Ketchekyan, who conditioned the validity of every
single legal norm by its efficiency, Luki¢ preferred Kelsen’s positions.
In other words, he conditioned validity of a legal order by its overall
efficiency, that of the system as a whole, and had never claimed that the
validity of every single norm depended on its efficient implementation.
On the contrary, the validity of a norm, i.e. its compliance with a superior
norm in all (material or content-wise, and formal) aspects of its creation,
remains its crucial qualifying feature as a legal and legitimate part of the
legal order.

Although this chapter of the Introduction to Law may seem like
Luki¢’s linear and consistent reception of Kelsenian ideas, this is not
the case. In fact, his notion of the validity of norm was quite far from
the Kelsenian one. His whole life, Luki¢ struggled with the definition of
this concept, torn between a formal, strictly analytical concept of validity
of norm, approaching Kelsenian normativism, and another, sociological
understanding of validity as a social or even a psychological fact — a
binding (individual or collective) consciousness that requires the respect
of the norm — which he developed in his doctoral thesis in 1939. This
point in Luki¢’s reasoning has already been the subject of analysis
(Dajovi¢ 1995; Bozic 2020, 198-204) and will not be discussed here
again because of its irrelevance for the topic of this paper. Introduction
to Law had neither developed this topic more particularly, nor eliminated
Luki¢’s dilemmas. Although personally deeply intrigued by the problem,
Luki¢ was careful enough not to burden his students with it. Nevertheless,
there are at least two less evident traces in his textbook that are indicative
of his doubts. The first one is of lexical nature and refers to the declining
use of the term validity, which from 1946 on has been gradually pushed
into the background giving way to the alternative expression positive
law.*® The second clue is even more compelling. Up to 1957 Luki¢ had
explicitly and unequivocally explained the validity of a norm as a feature
dependent on its compliance with another, superior norm (Luki¢ 1946,

1946, 37).
29 Expressed also in Introduction of 1961 and its subsequent editions — only in a
different way.

30" In 1946 Encyclopedia, 1952 Material and 1957 Theory Luki¢ used both terms
equally. In all editions of his Introduction, starting from the second one of 1961, the use
of validity was so reduced that it is nearly non-existent.
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43; 1952, 189-190; 1957a, 285). After 1961, he made no additional effort
to explain this concept.’! In general, the subsequent evolution of Lukic¢’s
teaching, which, after the publishing of his monograph on Interpretation
of Law in 1961, had been focused primarily on legal philosophy and
not on general legal theory, tended towards a gradual return to his early
ideas and the discreet renewal of his pre-war theory of objective law.
Thoroughly inspired by the French theory of social law, such tendencies
became evident in Luki¢’s later distinction between the formal and real
validity and even more so in his interpretation of law.

2.4. Interpretation of Law

Of all the topics from Luki¢’s Introduction to Law discussed in this
paper so far, his interpretative theory was the least syncretic combination
of Kelsenian normativism and Marxist theory of law. There are, however,
some hints indicating that Luki¢’s original theory of interpretation was
not a free-standing part of his legal reasoning. It is the piece of the puzzle
connecting the whole, also revealing most obviously its basically Marxist
alignment. Regardless of its rapid emancipation of Soviet doctrinal
teaching and progressive incorporation of an important Kelsenian
element, the evolution of this interpretative theory unfolded along Luki¢’s
mainstream thinking, heading towards the inception of the Marxist theory
of natural law.*

For better understanding, it may prove useful to emphasize
Luki¢’s detachment from the Soviet theory of interpretation, which he
acquired early on. Inasmuch as he embraced Kelsenian understanding of
the norm, Luki¢’s textbook, from its early editions, speaks not only of
interpretation of the general norm, as discussed by Soviet authors, but
also of the concrete (or individual) one (Luki¢ 1946, 59). This starting
distinction is more significant than it may seem at first. Namely, according
to 1940s Soviet textbooks, not only could a general norm be the exclusive
subject of interpretation, but the stricto sensu interpretation was only the
one undertaken in abstracto by the supreme state authorities. In other
words, this meant that all those in concreto interpretations undertaken
by legal practitioners were not inferpretations at all, but rather simple
explanations.® This distinction between the interpretation and explanation
of a norm was based on Stalin’s Constitution. According to the USSR

31 A specific book chapter on the validity of the norm can be found in Lukié 1952,

191-192; 1957a, 285-287; the explanation of the meaning and nature of a positive (or a
valid) norm in Lukié¢ 1961a, 272 and 274; 1974, 309-316.

32 Especially in his later years (Luki¢ 1979; Lukié¢ 1980; Luki¢ 1986).

3 The title of this chapter in the Golounsky-Strogovitch textbook is eloquent
enough: Explanation and interpretation of legal norm (Golunski, Strogovi¢ 1946,
221-232; translation by author). On the other hand, Denisov’s textbook from the late
1940s abandoned this approach. According to Denisov’s classification, there is an
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supreme legal act from 1936, only the findings of the interpretation stricto
sensu were compulsory for all judicial and administrative authorities with
a law implementation mandate. The effects of the so-called explanation
were limited strictly to a particular case covered by a judicial ruling
or an administrative act. In other words, from the Soviet perspective,
interpretation of the law was clearly separated from its immediate
implementation. Notwithstanding that the first Yugoslav constitution
(1946) was modeled after the Soviet one, and providing the highest state
authority — Presidium of the National Assembly — with interpretative
competencies of compulsory effect, Luki¢ did not embrace this Soviet
theory of interpretation. His 1946 Encyclopedia had already relativized
the Soviet distinction between interpretation and explanation, clearly
stressing the highest importance of in concreto interpretations relative to
the norm’s direct implementation (Luki¢ 1946, 59). Several years later
in his Material he modified the Soviet model even further by dividing
all interpretations into those related to implementation and those that are
not.>* The Tito-Stalin split in the late 1940s and the resulting constitutional
changes prompted further emancipation: the 1953 Yugoslav constitutional
law removed these special interpretative capacities of the supreme state
authority from the national legal system and introduced the classical
concept of the legislator’s authentic interpretation of law instead.®

Luki¢ seems to have paid much more attention to the theory of
interpretation than the Soviet authors of the time did. Actually, the volume
of his textbook chapter dedicated to this topic never stopped growing.
While the Soviet authors were satisfied with some seven— or eight-pages
explanations, Luki¢ used 24 pages in 1946, nearly 30 in 1952, over 40 in
1957, and around 70 in the 1974 edition of Introduction to Law for this
purpose. It is without a doubt that no other part of his Introduction to Law
gained in significance so rapidly and extensively, changing its form quite
notably along the way.

authentic interpretation given by the lawmaker, as well as a casuistic interpretation of the
administrative and judicial authorities applying the norm (Denisov 1949, 430).

34 However, this emancipation from Soviet influence was not as radical as it
might have seemed. Before the first edition of his 1963 Introduction 1, Luki¢ had kept
the chapter on interpretation away from the chapter reserved to implementation of law.
From then on, implementation and interpretation became two subchapters within a
single chapter, entitled “Implementation of Law”. Furthermore, although he had been
continuously pointing out the relevance of interpretation by courts and administrative
authorities, he denied its compulsory character the same way that the Soviet authors did
(i.e. by emphasizing its limited effect restricted to a particular case, Luki¢ 1952, 137—
140).

35 1t is noteworthy that Luki¢ had never accepted the authentic interpretation of
law through an interpretative act, as the interpretation stricto sensu, but as the creation of
a new legal norm that amended the older one. At this point, he did not stray far from some
Soviet textbooks from the mid-1940s (Golunski, Strogovi¢ 1946, 225), as well as from
pre-war Belgrade authors dealing with classical theory (Taranovski 1923, 473-474).
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From the beginning, Luki¢ tried to specify the very aim of
interpretation, which the Soviet authors had not detected and defined.
Naturally, their interpretations targeted the meaning of the legal rule,
but they never specified what that meaning really ought to be. Since
they believed that the meaning of a norm was achievable by its textual
analysis, historical background and systemic context, it seemed that
the Soviet authors implicitly perceived this meaning as the lawmaker’s
authentic will. However, by 1945, this so-called subjective meaning of
a norm as the aim of its interpretation was heavily criticized and half-
abandoned by the mainstream contemporary legal theory of the time.
This was the reason why — if not already in his 1946 Encyclopedia, then
surely in his 1952 Material and 1954 Theory — Luki¢ did not uncritically
follow the Soviet approach but, instead, thoroughly discussed the pro et
contra of both the subjective and objective theory of interpretation. The
result of this decade-long self-questioning was a steady change of Lukié¢’s
course, which finally culminated in the second edition of his Introduction
to Law in 1961. From then on, the aim of interpretation was to discern the
objective, or, more precisely, the right meaning of the norm that coincides
grosso modo with its ratio legis.’

The definition of this right meaning of a norm (perceived as the
meaning that a norm should have, had the lawmaker been aware of the
social need protected by it, not a meaning that the lawmaker simply gave
to a norm) was provided for the first time in 1961, not evolving much
since (Luki¢ 1961a, 316; 1985, 349).37 In other words, the sense of a norm
lay in a certain social need that should have been recognized and codified
by the lawmaker. This was in perfect compliance with the Marxist vision
of the permanent interaction between the law and the society. As part of
the social superstructure, the law necessarily reflects the dynamics of the
social basis and ultimately the interest of the ruling class. Consequently,
positive legislation is a socially and historically determined, not a
voluntaristic phenomenon. The purpose of law is, therefore, subject to
rational and scientific discovery driven methodologically by the principles
of historic materialism.

This undoubtedly jus-naturalistic profile of Luki¢’s theory*® has
been strongly emphasized throughout his teaching of the interpretative
techniques. Basically, it was derived from the Soviet theory, which itself

36 The concept of right meaning appeared earlier on in his work. For the first time,
but without any definition, it was mentioned in the 1952 Material (Luki¢ 1952, 144-145)
and again, more developed, in the 1954 Theory (Luki¢ 1954, 213-219).

37 Actually, it is a year older. Luki¢’s presented this theory of interpretation for the
first time in an article titled The Right Meaning of Legal Norm (Luki¢ 1960, 253-271).

38 Luki¢ had never denied this. In fact, during the 1980s the Marxist natural law
became one of his preferred topics (Luki¢ 1980; 1986).
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borrowed a lot from the classical theory of law. For both the Soviet and the
classical authors there have been two types of interpretative techniques.
The first aimed at finding sensible meaning through linguistic and logical
analysis of the normative text. The others fall into a category of analytical
approaches and tools deriving the meaning of a certain norm from its
broader historical or legal context.* Luki¢ modified this teaching in two
segments. Initially, he reduced the initial set of four techniques by removing
the linguistic one from it, only to introduce a new interpretative technique
— the so-called teleological interpretation. Both these interventions are of
equal importance.** Namely, Luki¢ did not simply replace the linguistic
with the teleological interpretation. He singled out the former in order
to promote its status to a privileged technique for achieving the basic,
so-called /inguistic, meaning of a norm. Regardless of the fact that the
linguistic meaning was not necessarily the right one, it was the first step
that anyone interpreting the norm should take. Its aim was to define an
elementary framework of possible meanings as the starting point in the
quest for the right one. In other words, whatever the right meaning of a
norm may be, the search for it cannot cross over the boundaries that a
linguistic interpretation had previously identified.

Luki¢’s insistence on the latter, limiting and linguistically defined
framework of meanings may indicate his affinity towards Kelsen’s theory
of interpretation. However, a crucial difference in their reasoning questions
this ostensible resemblance. Kelsen’s idea that the interpreter’s final
choice is always a matter of their will (i.e. that the interpreter choses one
of the meanings from a given linguistic framework) seemed unacceptable
to Luki¢. This Kelsenian semi-voluntarist conception of interpretation has
been resolutely opposed by his idea of interpretation as a purely scientific
undertaking: the right meaning of the norm could be the only one and it
was always rationally discernable.

3 The Soviet interpretation theory remodeled the classical one, which has been
paradigmatically presented in Korkunov’s General Theory of Law, (Korkunov 1920, 486—
492), however, the Soviet modifications were not substantial. Unsurprisingly, Golounsky
and Strogovi¢ treated all these techniques not as methods of interpretation, but rather as
methods of explanation (Golunski, Strogovi¢ 1946, 231). It seems that they also reduced
the linguistic method to a grammatical one, while the research of semantic meaning was
the subject of logical interpretation. However, the basic idea remained the same: that the
so-called synthetic (i.e. historical and systematical) methods were to be consulted only if
linguistic and logical methods failed to provide a suitable answer.

40 The interventions did not develop simultaneously, though. Luki¢ had always
insisted on the normative text as the reference frame for any interpretative work. On the
other hand, there was no mention of the teleological method before 1954 (Luki¢ 1954,
231), and even then, it was a single-page explanation (Luki¢ 1957a, 243). Luki¢’s teaching
of legal interpretation, as it was presented above, had not been completed before 1961 (i.e.
in his study Interpretation of law and in the second and, from historical point of view, the
most important edition of his /ntroduction).
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What makes this quest for the right meaning a scientific endeavor
is its method: the teleological interpretation. Its idea is to reveal the
aim of a norm by exploring its social purpose. Since the aim of every
single norm (as well as the whole legal order) in Marxist perspective
is to exercise certain influence on the social reality by promoting and
protecting the interest of the ruling class, and to that end to discern that
interest, it is the aim that offers a plausible answer to the question of the
right or objective meaning of a norm. Inasmuch the interest of a ruling
class is not a consequence of aleatory circumstances, but rather that of
historical dialectics, this teleological interpretation cannot be but an
applicative method of scientific socialism.

Naturally, this was not an original invention by Radomir Luki¢.
Similar; incipient reflections could be found in Denisov’s 1948 textbook
(Denisov 1949, 434-436).*! However, it did not necessarily mean that
Luki¢ was directly inspired by this or any other Marxist author. Long
before this Soviet textbook was published, Porde Tasi¢ had suggested a
similar approach, which relied on the French pre-war sociological theory
of law determining the meaning of a norm, by its social purpose.* Such
ideas were further developed in the Parisian doctoral thesis of Radomir
Luki¢, Tasi¢’s young assistant. His 1939 doctoral thesis was inspired by
Léon Duguit’s writings and aimed at reconciling Kelsenian normativism
with the sociological approach to law.** A decade later, it would be
reinterpreted in a new ideological perspective. Eventually undoubtedly
Marxist, Luki¢’s teaching on objective interpretation was not at all of
Marxist origin.*

3. CONCLUSION

The very title of Radomir Luki¢’s textbook relativizes the common
perception that it was a syncretic combination of Marxist legal theory and
Kelsenian normativism. The fact that Luki¢ followed Soviet models from

the late 1930s and 1940s, as well as that he preferred to deal with the
41 Denisov was also the Soviet author who defined interpretation as an intellectual
process of establishing the right meaning (Denisov 1949, 430).

42 Tasi¢ says: “In order to discern the meaning of a legal rule, we have to
understand the way it is issued from the society and what that legal rule is expected to be,
or what it could be expected to be, by taking into consideration the social circumstances
and opinions.” Later on, he used the term teleological interpretation to describe the
concept (Tasi¢ 1941, 81 and 84).

43 This will remain Luki¢’s conviction until the end (Luki¢ 1995).

4 This support the claim that “Lukié¢’s Marxist explanation of law as a social
phenomenon, however, can be reinterpreted in the broader terms of social conflict without
undermining the whole system of his theory of law [...]” (Hasanbegovi¢ 2016, 660).
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Theory of State and Law, rather than with the Theory of Law and State as
Kelsen did, is indicative of the Marxist matrix in his textbook structure:
The origin of Law is the State inasmuch the only legal rule worthy
of its name is the one sanctioned by the supreme political authority.
Understanding sanction as an integral element of the legal rule (i.e. the
fourfold norm structure) was the logical outcome of this approach, which
prevailed in the Soviet legal theory after 1931. Paradoxically, it was this
very same Soviet etatism that justified incorporation of normativism into
the Soviet and also Luki¢’s legal theorizing. Stalin’s State was not the one
that was perceived as withering away, but rather developing and growing
stronger on its course of endorsing a socialist society in transition to
communism. The Soviet state of the time, like any other, relied on law
as a privileged means of promoting and protecting the interest of the
ruling class. Instead of denying the perspective of State and Law, Soviet
theory started justifying their needs and, consequently, rehabilitated the
analytical studies of the law, as a normative phenomenon.

This turnover in the Soviet legal thought was well-received
by Yugoslav theoreticians. After the Tito-Stalin split in 1948 and
consequential Constitutional reforms, they felt inclined to experiment
with normativism more liberally. In Luki¢’s case, this resulted in the
gradual incorporation of a series of Kelsenian analytical categories and
mechanisms, such as the legal norm, legal act and legal order, and their
validity, reinterpreted and adapted to the Marxist premises, as described
in this paper. Nevertheless, even if such historical circumstances
undoubtedly instigated Lukié¢’s synthesis, they had surely not caused it in
its own right. Luki¢’s preoccupation was not of a political, but strictly a
theoretical nature. From his early writings to his final days, Luki¢ strived
to explain the legal rule as a social fact, without denying its normative
aspect. This lifelong project was not particularly original, but it gave
a structure and explained the inner logic of Luki¢’s Marxist-Kelsenian
synthesis. Although syncretic, Luki¢’s work was most certainly not
eclectic.

Luki¢’s theory of interpretation was the paradigm for his Marxist
(actually French, inspired by Duguit and Gény) and Kelsenian synthesis.
The core of this teaching — the idea that the right meaning of a norm is
not the meaning assigned to it by the lawmaker, but the one the lawmaker
should have given to a norm had they known the social need protected
by the norm — complies perfectly with the Marxist understanding of law
as a part of the social superstructure that must reflect the dynamics of
the social basis (i.e. the interest of the ruling class), and must therefore
be the subject of a rational and scientific discovery process, governed
by the historical materialism method. This teaching, however, although
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Marxist, was not of Marxist origin. It was a reinterpretation of Luki¢’s
Parisian doctoral thesis from the late 1930s, inspired by the French
theory of social law, mostly Duguit’s and Gény’s ideas that the sense
of a norm lies in the social reality and needs to be discerned by legal
science and duly codified by the lawmaker. From this perspective, legal
norms are only formal expressions of social rules as empirical facts, so
the law is but a technique formalizing sociological outcomes. Kelsenian
normativism — tackling all those categories and mechanisms in the form
of tools and skills comprising the legal discourse — was probably the best
expression of this technique as an external, though not an essential aspect
of law. To discern the latter, according to Luki¢, legal theory stricto sensu
should step back and yield to social science. Or is it, perhaps, to scientific
socialism?
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In 1314 Bishop Guichard of Troyes was transferred from the lucrative
Episcopal See of Champagne to the Episcopal See of Bosnia, with the seat in
Diakovar (nowadays Djakovo, Croatia). This was the consequence of a lengthy
trial that baffled both contemporaries and historians alike, and which included
a plethora of charges — most notably high treason, murder of the Queen and her
mother through witchcraft, heresy, etc. To explain beyond factual reality, the paper
regards the concept of treason for which Guichard was tried. To comprehend the
methods of construction of treason in Guichard case, the paper examines features
beyond the accusations and deposited witness testimonies: the social, religious and
legal transformations; similarities with contemporary trials of the Templars and of
the deceased Pope Boniface VIII. This will facilitate comprehension of the elements
that construct or add to the concept of treason and the contemporary notions and
institutions that permitted it.
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1. INTRODUCTION

In 1314, from 23 January to 14 March, by the decision of Pope
Clement V, Bishop Guichard of Troyes (1297-1308), was transferred
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to another see, the Episcopal See of Bosnia in Diakovar' (present-day
Djakovo, Croatia) (Rigault 1896, 223).2 The decision made was the final
word of a protracted trial of Bishop Guichard that spanned six years
(1308-1314), but which could be seen as going back even to 1300. In
fact, the resolution brought by Pope Clement V can be considered a moot
point, or a sort of compromise, as no judgment was passed. Despite the
apparatus employed in the trial, it seems that the evidence was considered
insufficient, or even inadequate and superfluous when both of his initial
accusers claimed Guichard’s innocence in their deathbed confessions.
Furthermore, it did not help the substance of the case that those who gave
the most damaging testimony were suspected of various transgressions
(Strayer 1980, 310). In 1313, Guichard was in Avignon with Pope Clement
V, who sheltered him there, and the following year the transfer took
place (Rigault 1896; Cuttler 1981, 75). Whether Guichard ever reached
Diakovar remains unknown, but rather unlikely (Rigault 1896, 225), but
the end of his life, while not obscure, could be seen as the anticlimax
of a very vigorous existence (Langlois 2012, 212-217). Improbability
of his sojourn in Diakovar as the bishop of Bosnia is strengthened by
the fact that he died in Champagne on 22 January 1317, soon after his
resignation from the seat of Diakovar early on in the reign of Pope John
XXII (Rigault 1896, 225-6; Strayer 1980, 312).3

! Name form Diakovar is used in this paper instead of its Hungarian form

Diakovar, as this variant is accepted and employed in the literature regarding the theme of
the paper.

2 Abel Rigault makes this conclusion drawing on published documents

predominantly, but not exclusively, pertaining to two publications: Theiner (1859) and
Regestum Clementis Papae V (1884).

3 After Guichard’s resignation from the episcopal seat in Diakovar, Pope John

XXII appointed a certain Benedict as the Bosnian administrator, but he did not stay at the
post for long. After Guichard and Benedict had resigned from the Bosnian, and by proxy
from “its subordinated Diakovar,” episcopacy (bosnensi et de Diacoipsi Bosnensi subiecti)
Pope John XXII (1316—1334) appointed Peter, the Cannon of Székesfehérvar, in a bull of
3 July 1317. The majority of published sources and literature erroneously considers that
the aforementioned Benedict was the Bishop of Vac before he was appointed the Bishop
of Diakovar. This error can be found in Pal Engel’s independent list of Bosnian bishops,
as well as in the list of Bosnian bishops that Engel created with Laszl6 Costa. The error
was further spread by Balint Ternovac. In the Archontology, however, Engel correctly
mentions that “Benedict probably in all fact did not take the seat of the Bishop of Vac”
(Engel 1996, 1, 75, 11, 132). It needs to be mentioned that Benedict could not have done
this because in reality he had not been nominated as the Bishop of Vac. Benedict was
rendered Bishop of Véc (episcopum vaciensem) by virtue of a misspellings, though he
was, as only Daniele Farlati correctly puts it, “episcopus suacensis” i.e. Bishop of Svac.
This error probably originates in the fact that the document on filling the truly vacant
episcopal seat in Theiner’s edition is placed just a few pages ahead of the charter on
filling the seat of the Bishop of Svac¢. The town of Svac, on the border of medieval Zeta,
present-day Montenegro and Albania, still exists today. This makes it easier to understand
why Benedict, after stepping down from the Bosnian diocese, became archbishop of
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The nature of Bishop Guichard’s trial, the way that it was
conducted, as well as its indeterminate conclusion, baffled contemporaries
and historians alike, who tried to classify it as a court affair, a power
struggle between the French king and the papacy, which accentuated
intermingling between politics and religion, viewing it as a classic
political trial. However, to understand it, it is necessary to see how
charges of treason against Bishop Guichard of Troyes correlate to other
types of accusations, and how they relate to the contemporary realities in
which all the participants existed.

It is both interesting and important to mention that despite the title
of Bishop of Bosnia with the seat in Diakovar, which Guichard held from
1314 until his death in 1317, his fate was not of particular interest to
scholars of the region. It could be because Bishop Guichard most likely
never reached the place of his new appointment, the reasons for which
are not provided directly by ecclesiastical history nor the history of his
trial. In all likelihood, Guichard attempted to wait out the situation and
see whether it would be possible to continue his interrupted career in
France, or in a less remote place. No significant amount of research has
been done in Yugoslav historiography except from a noteworthy study in
Croatian historiography published in the 1990s.

In the 1820s one of the first studies of trial of the bishop of Troyes
appeared from the pen of Boissy d’Anglas (1822, 603—-619). However,
the standard source of information is the university thesis of Abel Rigault
(1896), whose conclusions are largely considered valid today. It draws on
twelve documents of different content that exist in Paris, at the Archives
Nationales (Rigault 1896, vii) in Trésor des Chartes, and marked J 438
No. 1 through No.12 in continuo.

Historians studying the topic in subsequent generations drew on
the same information, however, methodological developments since the
nineteenth century allow for different approaches to the information, so a
plethora of new nuanced conclusions could be reached.

Nonetheless, there are a number of recent studies about Guichard’s
case and originating in French historiography that were published at the
beginning of this century.* Bishop Guichard’s case is regularly mentioned
in studies of the Avignon Papacy, and more specifically those of the times

Dubrovnik. In the Middle Ages, the bishops of Svac, just like the bishops of Bosnia earlier,
were the suffragan of the archbishop of Dubrovnik. It should be noted that the diocese
of Vac (diocesan vaciensem) has sometimes also been mistakenly identified with diocese
of Bacs (diocese bachiensem). Similarly, occasionally the Kalocsa diocese (dioecesem
colocensem) was confused by the papal office with the Colossus diocese (dioecesem
colosensem) on Rhodes.

4 The studies that should be mentioned are by modern French historian Provost
(2003, 95-118; 2007, 83-103; 2010).
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of King Philip the Fair and Clement V,° but also those that deal with
a broad thematic spectrum, ranging from legal history to witchcraft, in
Europe of the Late Mediaeval Period.

To understand not only what actually happened for such a peculiar
career course, but also what allowed for such a development in the given
contemporary circumstances, it is necessary to appreciate the concept of
treason for which he stood trial.

In order to understand the way treason is constructed in the case
of Bishop Guichard of Troyes in early fourteenth century France, this
paper will look at several essential features beyond the accusations and
deposited testimonies of the witnesses on the transgressions of the bishop
of Troyes. The transformative characteristics of the period in question
will be considered in their social, religious and legal capacity, so that a
more comprehensive assessment of the final outcome of the process may
be achieved. This also implies that the paper will examine similarities
with other contemporary trials that have been brought up by a number of
scholars of Bishop Guichard’s case over several centuries — most notably
to that of the trial of the Templars and of the memory of the deceased Pope
Boniface VIII, but also those of other ecclesiastical dignitaries in France.
Finally, the very accusations against Bishop Guichard will be examined,
not so much to detect truth or fabrication in them, but to understand them
as elements that constructed or added to the concept of treason and the
contemporary notions and institutions, which allowed for it.

2. THE EARLY FOURTEENTH-CENTURY SOCIAL, RELIGIOUS
AND LEGAL TRANSFORMATIONS IN FRANCE

The early thirteen hundreds saw the expansion of the bureaucratic
apparatus that primarily served the state, encroaching on justice, finance,
as well as local government, as the king of France influenced more
and more territories, creating the situation that was best defined by D.
Nicholas as governed by “stifling bureaucracies took form, creating a
situation where offices, which [were] brought and sold without regard to
the professional credentials of the holder” (Nicholas 1999, 2—4).

The character of law also underwent changes, which in turn
affected the concept of treason as well, as it became overly politicized
in the early stages in the creation of the national state (Menache, 1998,

> On the reign of Philip the Fair see Favier (1978), Strayer (1980, particularly
pages 300-313), on the papal reign of Clement V it is worth consulting Menache (1998,
on Guichard’s case: pages 84-87).

For more on witchcraft and its context in 14™ century France, see: Burns
(2003).
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87) in the hands of the strongest prince in France — who turned out to
be the French king himself. The transformation of the notion of treason,
which allowed for the royal power to contest other parallel authorities for
jurisdictional prerogative, brought the king into a position to infringe up
on the ecclesiastical jurisdiction (Cuttler 1981, 6, 54, 68-9).

The relationship between the head of the state and the head of the
Catholic world was also affected, as the French kings perceived the popes
as political leaders more than spiritual ones (Nicholas 1999, 5).The power
struggle between the papacy and the king of France during that period
also had an impact on a cleric or secular person who was accused of
“any action that injured the king, the royal line, or the kingdom, or that
otherwise diminished the authority of the crown — or was intended to
do so” was committing treason (Cuttler 1981, 54). This transformation
facilitated the possibility of Guichard’s trial.

The connection between law and politics, in a society with a
multitude of authorities, expressed itself through the political character of
the struggle between the royal and the sacral elements of the late medieval
society in France. It is within this phenomenon that the case of the bishop
of Troyes and his contemporaries, the king of France, Philip the Fair and
Pope Clement V needs to be viewed. Furthermore, the political interlink
between the two authorities was caused by unchanged papal outlook
on contemporary realities and had as a consequence diminishing of the
papal influence, which was not overly criticized by the contemporaries
either as confirmation of a political trend (Menache 1998, 86), or due
to fear at the age of instability. King of France, Philip IV the Fair had
to align his propaganda of the “most Christian King” with his actions to
appear maintaining public order through his jurisdiction (Cuttler 1981,
54). Nonetheless, these actions may have not been solely directed by
policy, as it would be anachronistic to discount for deep personal piety of
medieval men; and King Philip IV the Fair had a fierce reputation for it.

These transformative features of the late medieval France and
Europe in general, allowed for certain characteristics of the bishop of
Troyes’ trial, which caused contemporaries to view it as strange case of
a court affair.

3. THE CASE OF GUICHARD, BISHOP OF TROYES (1308-1314)

By the order of Pope Clement V, passed at the meeting of the
Estates in Tour on 9 August 1308, the ecclesiastical process against
Guichard de Troyes was launched. The ecclesiastical commission that
was charged with conducting the investigation into the accusations made
against Bishop Guichard of Troyes, consisted of the Archbishop Etienne
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Bécart of Sens, Bishop of Orléans, Raoul Grosparmi, and Bishop of
Auxerre, Pierre de Sandstone.

The order read: “It has come down to our ears that our venerable
brother, the bishop of Troyes, though he deserves to be so called,
has let himself go to damnable acts and worthy of execration, by
soaking, at his shame, for the loss of his renown and his salvation,
in the evil works of spells; that, by the effect of these practices,
Jeanne, Queen of France, of illustrious memory, has suffered a
cruel death; that said bishop Troyes, falling from bad to worse,
sought to drink a poisoned beverage to our dear son and noble Sir
Charles, Count of Anjou, while he was in Champagne, and our
dear son in Christ, the illustrious King of Navarre, at that moment
at Poitiers, a knight, and others, who had drunk of this poison,
have died of it; that he has committed many other great and
sacrilegious crimes, for the offense of divine majesty, the danger
of bad example, and the scandal of the great number.” (Rigault,
58-59; taken from Provost 2003, 2.)’

As Boissy d’Anglas noted correctly in the beginning of the
nineteenth century, there were two parallel processes being conducted
against the bishop of Troyes: the ecclesiastical and the secular.

It all started when in February 1308, the hermit Regnaud de
Langres who resided in the hermitage of Saint-Flavit de Villemaur in the
diocese of Troyes, escaped his abode fearing for his safety and arrived
at Sens, with the intention to denounce Guichard, the incumbent bishop
of Troyes, for a vast number of crimes, of which some were considered
treason, as they affected the royal house. The hermit confessed to the
bailiff of Sens, Guillaume de Hangest, that Guichard, bishop of Troyes,
visited him, the hermit, in his hermitage at the time of death of Queen
Jean of Navarre, the wife of King Philip IV the Fair. Namely, the hermit
denounced the bishop of casting evil spells in the hermitage, which were
directed at the Queen.

The death of Queen Jean was supposedly accomplished by creating
a wax figure, resembling the queen, which was baptized, given the name
of the queen, pricked with a needle and placed near the fire, after which
the Queen was supposed to feel badly and would have died when the
wax melted completely (Boissy d’Anglas 1822, 608).On his visits to
hermitage, the Bishop was accompanied by one of his relatives, Jean de
Fay, a Dominican monk, who accomplished in summoning the demons,
and by a witch named Margueronne de Bellevillette (Rigault 1896, 74).

Following the success of the magic as the weapon against the
Queen, the bishop of Troyes tried to manipulate the hermit to aid him

7 Translation of the quotations from French into English was done by the author
of the paper.
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in concocting the poison that was supposed to be used on the King’s
son and brother. The hermit may have been the bishop’s unwilling or
unsuspecting collaborator in the case of practical magic, since due to
his innocence he could not fathom the consequences, but it seems that
he was well-aware that this type of crime concerned secular authorities,
judging by the fact that he denounced the bishop of Troyes to the bailiff.
Moreover, the hermit mentioned that the poison was already successfully
used on knight Jean Romantis (Boissy d’Anglas 1822, 608).

The bailiff of Sens took the denunciation seriously and proceeded
to investigate it by questioning witnesses. The witnesses of this first
series are considered the most important for the case, as they “comprised
structures, precise developed accounts” (Provost 2016, 120), which implied
crimes not only of heresy but of treason as well, which was committed
by “enchantments, manufacture of poison and invoking of supernatural.”
The bailiff of Sens, thus, questioned as witnesses the hermit, the witch,
another hermit who cohabited in the same hermitage, and Guichard’s
chamberlain. When the evidence against Guichard accumulated in the
course of the secular investigation of bailiff of Sens, he referred it to King
Philip the Fair, who in turn pressured Pope Clement V to commence with
the abovementioned ecclesiastical trial.

The first accusations of the ecclesiastical commission ordered by
Clement V largely overlap with the accusatory articles combined by the
bailiff of Sens. They contain the same charges, particularly focusing on
the creation and the employment of the wax figure of Queen Jeanne and
enchantments that resulted in her death, and on the poison preparation
designated for the king’s brother and eldest son. The charges were those
implying directly treason, as they affected the royal House of Capete.

After this first inquiry by the ecclesiastical commission, and the
withdrawal of bishop of Sens, the two other bishops continued with
investigation through deposition of testimonies against Guichard (Boissy
d’Anglas 1822, 611-613).

To twenty-eight articles prepared by the bailiff of Sens, many other
describing Guichard’s “enormous and sacrilegious crimes” were added,
such was usury and simony, living openly with a nun as a concubine, as
well as being a sodomite, adulterer and fornicator, a well-known sorcerer,
who prior to Queen Jeanne killed several other people by poisoning
them, and being not only a bastard child, but a bastard of an incubus
called Petum, with whom his mother Agnes had been associating, whilst
being married to his father (Boissy d’Anglas 1822, 613). More seriously,
Guichard was accused of blackmailing innocents and giving pardon to
heretics, and extort money from his victims (Provost 2003, 9).

Most importantly, it is in the course of these additional charges being
brought up that we hear of Guichard’s previous crimes, and of his previous
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trial during the lives of Queen Jean of France and her mother Blanche
d’Artois Countess of Champagne and Queen of Navarre. The inquiry of
1308-1309 brings into play the Guichard’s previous trial several years
earlier, when in the course of several years (probably between 1300 and
1302) he was accused of exciting a sedition against the Countess Blanche
d’Artois in her province of Champagne, as an act of revenge for having
been previously ousted from the king’s council (Boissy d’Anglas 1822,
606). The bishop of Troyes did not stop at that; he had been accused of
aiding escape of a canon of Saint-Etienne de Troyes, Jean de Calais, who
was also the treasurer of the Champagne County and had been imprisoned
in the Episcopal prison of Troyes, for embezzlement. Allegedly, Guichard
had done it for a monetary fee (Rigault 1896, 21-22). To make the irony
greater, the witness was Jean de Calais himself, who fled to Italy, where
he eventually died (Strayer 1980, 301; Rigault 1896, 13-24, 21-22).The
bishop of Troyes was never convicted of this offense. However, after
the death of Blanch d’Artois, her daughter Jeanne, the Queen of France,
succeeded in depriving Guichard of forty thousand 1.t. of income through
an agreement reached under mediation of the Archbishop of Sens, in
August 1304 (Rigault 1896, 28-29; Langlois 2012, 212-217). Clement
V’s predecessor, Boniface XI, produced a citation against Guichard de
Troyes, but with an act by Clement V in June 1307 the appearance of the
bishop of Troyes before the pontifical court was postponed (Rigault 1896,
268-269; Provost 2007, 90).

A witness stated that Guichard poisoned a messenger that Queen
Blanche of Navarre had dispatched to Rome to send word about his
misdeeds (Boissy d’Anglas 1822, 614). Despite an unsuccessful affair,
Guichard remained the bishop of Troyes, but never returned to King
Philip the Fair’s outer circle.

Reading the aforementioned history of the trial, historians have
debated the nature of the trial: was it a “courtly affair” or should it be
taken more seriously, as a “political trial”, facilitated by the existing
institutions (Provost 2007, 85). A number of possibilities remain open
from a “historical distance” and related to the depositions of the witnesses.
Historiography offers conflicting opinions on the existence of interested
parties within the court and the church who “framed” the bishop of
Troyes, bringing about his downfall.

In the early fourteenth-century France, however, when the
construction of a traitor, or a person who committed treason, is in
question, the creation of a “courtly affair” is one ingredient of a trial for
treason that may have the features of a political trial. Thus, information on
who Bishop Guichard of Troyes actually was and how he was perceived
through the depositions is relevant. Guichard seemed to be a self-made
man of the church, who despite rapidly rising through the ranks, was

75



Amnamu [IpaBHor ¢akynrera y beorpany, rommaa LXVIII, 1/2020

apparently not skilled enough to navigate all the cracks. By 1273 he was
the abbot of St. Ayoul of Provins, only to transfer to another monastery,
being appointed the abbot of Montier-la-Celle in 1284, and finally the
bishop of Troyes in 1298. Historians agree that he owed his promotion
to Blanche d’Artois. It seems that he was very close to the family, since
it may have been that he was a godfather to one of the king’s sons, from
his marriage to Blanche’s daughter Jeanne (Rigault 1896, 11, 14; Strayer
1980, 301). In addition to clerical duties, Guichard was very skilled in
finances and property management, as he enriched the monastery through
his business acumen (Rigault 1896, 9, 10). The affair of letting Jean
de Calais, the imprisoned treasurer, escape for a hefty bribe, not only
ruined his career, but also put an end to any future dealings with Blanche
d’Artois and his influence in Champagne.

It has been suggested that the nature of a courtly intrigue related
to Guichard’s trial may be visible in the fact that other highly-positioned
clergymen close to Queen Jeanne awaited their chance and their turn; one
such person was the Archdeacon of Venddme, Simon Festu, who acted
as the accuser of Guichard against Blanche d’Artois in the trial of 1300-
1302. Having not met the standards of his royal protector, Guichard made
himself vulnerable, falling prey to the game of power (Provost 2007, 92).

However, during the process Guichard was able to confess his
wrongdoings. In front of the pontifical commissioners at St. Genevieve,
Guichard denied all the charges except that he knew the hermit of Saint-
Flavit and that he had sent him to the officials of Sens to be punished
for crimes committed in the diocese of Troyes (Langlois 2012, 212—
217). Having been reduced almost completely to personal defense,
without the ability to establish technique of rationalization against the
charges, Guichard conceded certain articles in his second interrogation;
namely that he had given absolution to a heretic, for a sum of money,
that he “made bad money”, but “that he thought it (to be) good” (Boissy
d’Anglas 1822, 616-617). However, he added that heresy had not been
proven (in the case of bribe he received for giving the absolution to a
heretic) (Langlois 2012, 212-217). It is worth mentioning that amidst the
variety of accusations (some being rather general considering the type
of trial) Guichard denied the charges of being the child of an incubus,
stating that there were talks of succubus in their house, but only after his
birth (Langlois 2012, 212-217), and despite their house always being full
during his childhood, he asserted his legitimacy as such (Boissy d’Anglas
1822, 617). It seems that the bishop of Troyes was more concerned with
the consequences of potential illegitimacy than those of his diabolic
nature, despite the common fears of the time.

However, in addition to the elements of the crime, the possibility
of heresy was present in the construction of treason in fourteenth-century;
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in fact, general characteristics pertaining to the nature of a person were
taken into consideration as is the case in many political trials. Thus, the
persona of Guichard de Troyes was constructed through the depositions
of the witnesses, which were on one hand unintentionally skewed by the
very process of recording them (Provost 2003, 29),8 but also by very
present coercion.’

The features of this constructed person were important for the
process, and this constructed Guichard came down to us. The image
constructed is that of a morally and physically unencumbered person,
greedy and brutal, and most importantly of diabolic nature, since only
such a person would by physically and morally capable of committing
treason. Essentially, it was necessary to demonize the opponent.

It is not an issue whether Guichard de Troyes and the bishop of
Troyes, did or did not commit the crimes he was accused of,!° since,
as Provost pointed out, it is difficult to find the truth in depositions:
“(...) involved in the production and recording of testimony a process
of creation, in an approximation which is due to the impossibility of
rendering by speech a situation passed in its entirety” (Provost 2003, 29)."!
Depositions are used to understand how such depiction was sufficient or
essential for the (un)successful trial for treason. The constructed image of
Guichard de Troyes was in contradiction to that of a good cleric (Provost
2003, 6-7). Bishop Guichard of Troyes found himself in the midst of
the transforming idea of the “good bishop”, whose creation occurred

in the early fourteenth century. We will never know whether he did not

8 Provost (2003, 29) offers a literary deconstruction of the text of the deposition
and comments on it: “Nevertheless, this fixation, this final becoming of facts and
positions are reinforced by the methods of writing and serialization. Under the authority
of the investigators — of an institution that freezes the speech, immobilizes the speech, and
confers on it its legitimacy — each one stands in its place, in a definite position, occupying
a specific rank in the enumeration of the depositions.” (Translation of the quotations from
French into English was done by the author of the paper).

9 All the witnesses swore that they were telling the truth without restraint. The
king’s people, however, had warned Margueronne, in the prison where she was, that it
was necessary to tell the truth, by will or by force; and as Lorin had initially declared
that he had never seen his master go out during the night, the bailiff of Sens had him
suspended in the air, naked, with his limbs spread apart, shackled to the walls (Langlois
2012, 212-217).

10" Langlois (2012, 212-217) discusses the rational possibility of accusations
against Guichard, which sounds somewhat anachronistic given the period: “In short, he
was no better than many others, whose fortuitousness did not cause the turpitudes to be as
carefully collected and unveiled as his. But that he has kept a private demon in a glass jar,
and that he has never bewitched or poisoned anyone, is what the stories of the hermit of
Saint-Flavit and the Lombards, guardians of Noffo Dei, are not enough to establish.” (the
quote from French was translated by the author of the paper)

""" Translation of the quotations from French into English was done by the author

of the paper.
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understand its significance and was unaware of the changes within the
church, or he completely disregarded it as unimportant for him. Yet he
allowed for the opposite image of him to be constructed.

However, he was not the only one who was caught in the changes
and was not able to adapt quickly enough. There were cases of several
bishops who fared similarly at the very beginning of the fourteenth century,
but also the trial of the Templars, which chronologically coincided with
his, as well as obviously extreme cases of the heretical trials of the last of
the Cathars in Occitan.

4. THE TRIALS OF ECCLESIASTICAL DIGNITARIES,
GUICHARD’S PROCESS AND THE CRIME OF TREASON

As mentioned previously, the early fourteenth-century notion
of treason allowed a significant level of arbitration on the part of the
king, therefore, it is not surprising that a number of trials of persons
who should have been prosecuted by ecclesiastical courts, were also
tried by the secular authorities, with different outcomes. It has been long
established that there were similarities between the trials of Guichard
de Troyes and other members of the church, regardless of their position
in the ecclesiastical hierarchy, and some of the monastic orders, as well
as the posthumous trial of Pope Boniface VIII. Thus, his arrest was not
unprecedented in the notorious reigns of King Philip IV the Fair and Pope
Clement.

The first case of royal officers partaking in the trial of a cleric
was that of the bishop of Pamiers in Occitan, Bernard Saisset, in 1301,
which also symbolizes “the first important treason trial of a cleric in later
medieval France,” “the first ‘state trial’ of any person” and “the first
case of constructive treason by words in the later middle ages,” for its
blending of the two concepts of treason (Cuttler 1981, 74—75). Looking
from the view point of legal history, S.H. Cuttler emphasizes how royal
bureaucrats had a more important part in the trials of the clergy, more so
than the king himself (Cuttler 1981, 74).

In the case of Guichard de Troyes, King Philip the Fair was in
clear breach of clerical privileges, although he attempted to maintain
the form of legality (Strayer 1980, 300). And if Clement V would have
wanted to raise the issue, he would have had all the rights. However, it
has been established that Clement V’s compromise on this point was “the
innovation” in the relation between the papacy and the French king, which
drastically diverged from Boniface VIII’s canonically warranted “militant
move” in the case of the arrest of bishop of Pamiers in 1301 (Menache
1998, 86). One could have not expected that Clement V would act in the

78



Melina Rokai (ctp. 68—87)

same manner as his predecessor on the papal seat, against whose memory
he opened the trial.

Bernard Saisset, the Bishop of Pamiers, was also a member of an
old Occitan aristocratic family, and was struggling against the influence
of Paris, which arrived in Languedoc also in the form of the bishop
of Toulouse. Shouting against him, he was eventually denounced as a
rebellion plotter for Occitan independence, siding with the Kingdom
of Navarre and local counts. Saisset appeared in front of the king that
same year, when he was charged with high treason and with heresy and
blasphemy by the secular authorities, very similarly to Guichard, who was
accused of desecration of the Eucharist.'’Saisset escaped detention and
fled to Rome, but eventually returned in 1308 when King Philip the Fair
pardoned him under Clement V, and was reinstated as bishop of Pamiers.

The case of Bernard Délicieux, on the other hand, had a different
ending. Délicieux was the prior of the Franciscan convent in Carcassone,
Occitane, when in 1299 he led a revolt against the city’s inquisitors,
thwarting the arrest of two heretics sheltered in the Franciscan convent.
He actively criticized the work of Bishop Castanet and the inquisitors,
in front of the king, continuing preaching against the Inquisition in
Languedoc throughout the following years. This eventually earned him
reproach from Pope Benedict XI in 1304, who ordered his arrest, but due
to his untimely death nothing came of it. Instead, Délicieux was placed
under house arrest in Paris, and with the installment of Clement V was
added to his entourage in Avignon in 1309, only to join the Spiritual
Franciscan Convent in Beziers in 1310. However, in 1317 Pope John
XXII charged him with disobeying the Franciscan Order, high treason
against the French king, the murder of Benedict XI using spells and
poison, and impeding the Inquisition and was found guilty of all charges
except murdering Benedict XI (Théry 2002, 305). He died in prison.'

In comparison, Guichard’s fate seemed somewhat less successful
than Bernard Saisset’s and far more positive than Délicieux’s; yet it
should be mentioned that Délicieux did not meet his end while under
house arrest, placed there by the royal authorities. Just like Saisset and
Délicieux, charges against Guichard contained more serious ones of high
treason and murder by magic and poison, as well as those of heresy and
blasphemy.

Guichard’s vehement opposition to the transfer is understandable,
since his punishment was harsher than that of Bishop Saisset, whose
accusations were graver. It could not be that King Philip IV the Fair, due

12" For more on Bernanrd Saisset, the Cathar movement in Languedoc and the
Royal prerogative in the early 14™ century see: O’Shea (2011).

13" On Délicieux see: O’Shea, (2011), Friedlander (2009), Théry (2002, 301-306).
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to his emotional attachment to his deceased wife Jeanne, never believed
completely in lack of Guichard’s involvement in her demise, although
it was highly probable that the king had a personal involvement in the
punishment (Strayer 1980, 310, 312 n. 45). It is unlikely that the king
would have let Guichard off the proverbial hook only with the transfer to
a far-off see, if he genuinely believed in Guichard’s actual involvement in
the death of the queen and her mother. It is far more likely that Guichard’s
punishment served to remind the bishop of his lower social background
and that he owed his position of bishop of Troyes to Blanche d’Artois,
Countess of Champagne, whilst Bernard Saisset was a southern aristocrat,
protected by Pope Boniface VIII.

In all the mentioned cases the royal prerogative was activated on
the basis of committed treason, where the royal power understood that
crimes were perpetuated against the members of the Capetian dynasty.
There are views in historiography on the unsuitability of Guichard de
Troyes’s trial in the general discussion of interactions between King
Philip the Fair and the papacy, due to certain characteristics. Namely,
Guichard did not represent provincial separatism, as Saisset did, and he
was not against the workings of the Inquisition, nor was he accused of
participation in a network of heresy, as the Templars were (Strayer, 1980,
300). On the other hand, Alain Provost set out to examine how similarities
of these trials fit into the perspective of the relations (Provost 2016, 122).
Nonetheless, it is entirely an issue of unsuitability of Guichard’s trial in
the part in the general discussion on the relation between the king and the
Catholic Church, the suitability of this process in the emerging national
state, since the mentioned relation was only one segment that was affected
by its budding emergence.

5. THE TRIALS OF THE TEMPLARS, BONIFACE VIII AND
GUICHARD DE TROYES

The relationship between the trials of Guichard de Troyes and those
of the Templars and the deceased Pope Boniface VIII was noted very early
in historiography as pertaining to examination of process against the bishop
of Troyes. In the early the nineteenth century, Boissy d’Anglas stated in
his imperfect articles that “Guichard was persecuted like the Templars”
and for “similar motives” (Boissy d’Anglas 1822, 618-619), and linked
the more fortunate ending of Guichard’s trial to its long duration and
the disappearance of the threats posed by the memory of Boniface VIII
and the Templars. Thus, the political elements exceeded the usefulness
of the trial (Boissy d’Anglas 1822, 618-619). In his seminal work on
the process against the bishop of Troyes, Abel Rigault emphasized that
Guichard’s trial was not a simple trial of witchcraft or heresy, but it had
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a more important, political significance at a time when the trial against
the memory of Boniface VIII was to be conducted (Rigault 1896, iii-v).
Modern historiography does not bypass the established convergence of
these three trials, which stand out not only in their temporal plane but
in the methods as well. The congruence between the processes against
members of the Order of the Temple and the bishop of Troyes implies
that the affair was to a degree instrumented by the King of France and his
entourage in face of the papacy (Provost 2007, 92).

Looking at the three trials that occurred almost simultaneously,
it is difficult not to see the convergence of the same people, who took
part in them, thus shedding light on the formal and informal network of
courtiers, but also of clerics with close ties to the king. Out of a number
of personas, the names of the most mentioned in connection with the three
trials are definitely Guillame de Nogaret, statesmen, councilor and keeper
of the seal to King Philip the Fair and a certain Noffo Dei, a Lombard
who was regarded as the denunciator of the Order of the Temple, among
whose members he had previously spent some time.

Rigault believes the “intrigue of Guichard” to be entirely the
result of Nogaret’s machinations (Rigault 1896, iii-v). Before Rigault,
Boissy d’Anglas was convinced that accusations made by Noffo Dei
against Guichard would have had such a weight in order to provoke a
legal disposition if not for actions of Nogaret, who behaved towards the
bishop of Troyes with the same violence as towards the memory of Pope
Boniface VIII and which he employed also in the prosecution of the
Templars (Boissy d’Anglas 1822, 608). While Nogaret definitely had a
part in the process, it is questionable how far his influence in it stretched,
which demands further examining where, when and how he intervened.
Noffo Dei, on the other hand, was firstly involved in Guichard’s case
when, together with Archdeacon Simon Festu of Venddme, he accused
the bishop of Troyes in front of Blanche d’Artois for facilitating Jean de
Calais’s escape (Boissy d’Anglas 1822, 605).

Nogaret’s intercession in the Guichard case in 1307 is rather
palpable, if for no other reason than because of the fact that a draft of
the charges against the bishop of Troyes, created by Noffo Dei, were
addressed to him, and although he may not have had much involvement
with this draft, the second version of the accusation was undoubtedly
done by his hand (Rigault 1896, 95-99; Strayer 1980, 307; Provost 2016,
122). The typical part of the charges is the one suggesting that Guichard
was not only a traitor but a heretic as well, since he had only pretended
to receive communion (Rigault 1896, 100-101).

As in the case of the Templars and Boniface VIII, in the process
of bishop of Troyes there is a system to the charges that is rational and
consistent, thematically structured (Provost 2016, 122), with the process
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of accumulation providing additional effect (Provost 2003, 6),which
thus organized and conceptualized served to support the construction
of a traitor. The new charges that were subsequently added, concerning
Guichard’s general diabolic nature and his tyrannical conduct during his
time as abbot, seem not to originate in Nogaret (Rigault 1896, 110-115;
Strayer 1980 307). As in the cases of the Templars and of Boniface VIII,
the royal officials took the charge of heresy as an addition that would
have safeguarded the charge of treason — it served as an auxiliary charge,
yet not less dangerous.

In the case of Pope Boniface VIII, the legal processes were
conducted first against him during his life, and then posthumously
against his memory over the course of eight years (1303-1311).
Similarly, the charges against Boniface VIII were initially formulated
only to be supplemented with additional claims, altering the focus of
the accusations. Whilst the proceedings commenced with the main
charge being Boniface VIII’s lack of right to the papal seat, it became
the charge of heresy. In the course of the proceedings some specific
charges against him were made(heresy, simony, vengefulness), only to be
supplemented with charges indicating heresy (denial of the immortality of
the soul, transubstantiation, the existence of an afterlife and the efficacy
of penance), as well as those serving defamation(fornication, sodomy,
homicide, demonolatry and black magic), and those that could be taken as
the crime against the state (bringing about the death of the pope Celestine
V, intending the obliteration of the French king and the French people,
the accountability for the loss of the Holy Land, in which the French
Kings were heavily politically invested). Nonetheless, heresy, as the
main charge in the case of Boniface VIII, needs to be viewed in both the
legal and the political context, since the very attack meant an attack on
the existing royal authority and its relation towards the papal authority.
(Denton 2018, 119) The process against the memory of Boniface VIII
ceased in a similar way as Guichard’s: it was discarded after a political
bargain was reached.

The system of adding charges to the accusation is also visible in the
case of the Templars, when in 1307 the main charges during their arrest
were “the denial and the spitting, obscene kissing and homosexuality, and
idol worship” (Barber 2006, 202), and after the reopening of the case
in 1308 the more organized catalog of 127 accusations was drawn up,
falling into seven groups: denial of Christ, idolatry, refusal of sacraments,
which together with hearing of confession and absolving of sins by the
Grand Master and their lay leaders, was a similarity taken from the Cathar
teachings. Furthermore, the accusation can be placed under homosexuality,
undeserved material gain and obscure meetings. This method of dealing
with enemies, which involved a combination of coercion, pressure, and
outright brutality in questioning the accused or witnesses, together with
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spreading of disinformation and defamation, and public hearings, has
been understood as the trademark modus operandi of Nogaret and his
ministers (Barber 2006, 202-203).

Furthermore, it is probable that Nogaret instituted a public meeting
at the Ile de la Cité, where the masses had the chance to hear Guichard’s
wrongdoings, as Nogaret used this method in the cases of the trials of
Boniface VIII and Templars (Rigault 1896, 65; Strayer 1980, 308).

The attitude of the bishop of Troyes at the accusations was
comparable to that of the Templars: while he was allowed to discuss the
process step by step and to see, but not to touch the written evidence
(which turned out to be forged), according to the canonical rules, he was
forbidden to communicate with witnesses (Langlois 2012, 212-217).
Similarly, the members of the Order of the Temple were prevented
from defending themselves by the King and his ministers, regardless
of irregularity or viciousness of the means by which this was achieved
(Théry 2013, 127).

The temporal convergence of these three trials also suggests
Nogaret’s influence, as the divergence in temporal plane in which the
process of the bishop of Troyes and that of the members of the Order
of the Temple, in particular, were taking place, was more than a
coincidence. The investigation against the bishop of Troyes commenced
on 9 August 1308, while the Templars were arrested in 1307, Guichard
de Troyes was moved to Diakovar in 1314, after he stayed with placed
with Pope Clement V in 1313, while Jacques de Molay was executed
in 1314 (Provost 2003, 3). As to the chronological parallelism with the
posthumous process against Pope Boniface VIII, there is a more than
unusual temporal overlap: both trials were announced at the Assembly
of the Estates in Tours and the confrontation between the pope and the
king, i.e. the king’s men, occurred in Poitiers shortly after (Provost 2016,
125). Of the three cases, the case of the bishop of Troyes seems the least
serious, almost auxiliary to those of the Templars and Boniface VIII, and
was seemingly a supplementary factor of strain placed on Clement V by
the royal prerogative (Provost 2016, 125).'4

Despite the amount of evidence suggesting Nogaret’s involvement
in and influence on the trial of bishop of Troyes, modern historiography
warns of over-dramatization of it; namely, it warns us that the trail
against Guichard was more complex than a simple plot of eliminating
an important man. However, Nogaret, who several years earlier had
been administrating the province of Champagne, was certainly aware of
Guichard and his actions (Provost 2007, 93-95).

14 As early as the beginning of the nineteenth century, Boissy d’Anglas concluded
the lack of usefulness of the Guichard’s trial to King Philip IV the Fair after he got rid of
the Templars.
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These considerations of the chronological convergence of the three
processes can tell of the construction of a traitor in the early fourteenth-
century France. The common feature to all three was the charge of treason
that was brought up among other accusations. Royal authority, this
time in the person of Guillaume de Nogaret, was interested in exerting
influence on the processes. Thus, the royal authority attempted to control
development of the processes in time, either by bringing one to the end
or by dismissing it, as it was deemed appropriate for widening of the
royal prerogative. Therefore, traitor was a construct of the royal authority
in a bid for power with the ecclesiastical authority at the time of the
beginning of the formation of the national state and tentative attempts of
centralization.

The process led against the bishop of Troyes was one in a series of
trials in the early fourteenth-century France under King Philip the Fair,
whose common feature is the convergence of politics and religion, with
the most famous being the trials to the memory of Pope Boniface VIII
and the Templars, with some cases against ecclesiastical dignitaries. Even
if the details of the circumstance were different, they resemble each other
very much in the procedural elements and the type of charges that were
brought (Provost 2003, 3).

6. CONCLUSIVE REMARKS

Guichard, the nominal bishop of Bosnia with the seat in Diakovar
(present-day Djakovo, Croatia), has remained known through history as
the bishop of Troyes in the province of Champagne, France. The reason
for it can be found in the likelihood that he never took the seat, but rather
remained in France in his former diocese of Troyes, where he died on 22
January 1317 (Rigault 1896, 225 n. 4).!5 The transfer of Guichard to the
Episcopal See of Bosnia, with the seat in Diakovar, was the outcome of
a trial against him, which resulted in a sort of a compromise on the part
of Pope Clement V.

The peculiarity of Guichard’s case and its surprisingly positive
conclusion has been established by comparison to similar contemporary
cases. It took place at a time when the relations between the royal and
papal authority were in its most serious crisis. The series of cases that
started with Bernard Saisset’s trial and ended with the trial of the Templars
had the aim to establish King Philip the Fair as the ultimate guarantor of
the Catholicism. The construction of the charges against the Templars,

15 Guichard had previously resigned from the seat of Bishop of Bosnia, which can
be deduced from the document which states that on the 3 July 1317, Peter was nominated
the Bishop of Bosnia by Pope John XXII.
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which was the most serious case, understood as constituting “heresy of
the state”, serving to subsequently construct a supreme royal authority,
in contrast to the ultimate papal authority, is explained by Julien Théry
(2013, 137).

All of the cases contained the same sequence of steps, which started
with infamia and was followed by listing of atrocious crimes, whose
nature required the prompt intervention of the royal authority, infringing
on the process in the papal sphere of influence (Théry 2013, 129). It is
noticeable that out of four cases around the years 1301-1314, which
interrelatedness has been noted, only the trial of the Templars had fatal
consequences, whilst Bishop Bernard Saisset of Pamiers was pardoned by
King Philip the Fair and returned to his seat, the trial to the memory of
the pope Boniface VIII was cancelled, and Guichard de Troyes became
nominal bishop of a faraway see.

Although charge of the heresy was cited in all the cases, and in
some it was more focal than in the others, in Guichard’s trial this claim
had the least central place, since the focus of the accusation was on his
magical murder of two queens. Similarly, all the cases involved either the
accusation of the improbable murders or plans for the King’s annihilation.
Guichard de Troyes was the least important participant of all the individuals
or groups that stood trial and as such needed the least of the constructed
charge of “heresy of the state” to be employed in his accusations, which,
granted, were no less outlandish. Guichard’s case, thus, can be viewed as
the most apparent political of the trials with which it converged on the
mentioned variety of planes, where focus on the heretical aspects was the
least necessary for the construction of the traitor.

Construction of traitor in the early fourteenth-century French
trials was facilitated by the change in jurisprudence that allowed for a
wider concept of treason, which provided a theoretical foundation for the
encroachment of the royal prerogative on clerical rights. This circumstance
is particularly visible in Guichard’s persecution as well as in those of other
clerics, living or dead. The double trial, conducted both by secular and
ecclesiastical authorities, which is a trait of ambiguous practice at times of
change within the state and its institutions, provided features of a political
trial. In other words, a treason trial in the case of clerics or members of
religious orders was a process where the royal prerogative could assert its
authority, through encroachment into ecclesiastical jurisdiction. Very often
parallel temporalities of cases served to produce fruition of political aims,
and a variety of almost off-the-shelf charges had an auxiliary function in
the trials in securing the priority of the accusations of high treason.

All this was the situation in the process of Guichard, Bishop of
Troyes. It was not necessarily a courtly affair, strategically aimed at
bringing down a powerful man, as much as a case of opportunism on
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the side of the royal authority for the sake of increased gain. After all,
Guichard, as many of his contemporaries, got caught up in the murky
waters of transformation of the society as a whole, including the notion
of the ideal image of a bishop.
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The paper analyses validity of contractual waiver under the Yugoslav Code of
Obligations. Generally, the effect of a waiver of claim under the Code would be an
obligation to refrain from exercising a certain right that may be invoked as defence
against the waived claim. Under the Code of Obligations, a waiver of claim is
generally valid. There are cases where validity of the waiver is explicitly excluded. Is
a waiver invalid only in cases where it is expressly forbidden? If not, what would be
the criteria under which, irrespective of the fact that there is no express prohibition,
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under which a (generally permitted) waiver of existing and future claims shall not be
effective in a concrete case under the Code.

Key words: Waiver of claim. — ZOO. — Effectiveness of waiver. — Waiver of future
claim.

1. INTRODUCTION

Waiver is normally defined as an act of abandoning or refraining
from asserting or exercising a right (Collins Dictionary of Law 2001,
403). Even though it originated in English law (on its history in England
see Atiyah 1979, 165-167), it is not an entirely clear legal institution even
within the common law world (Black’s Law Dictionary 1999, 15741575,
defines not less than ten different types of waivers). In English legal texts,
it has been said that ‘it must be confessed that the topic of waiver is not a
clear one and awaits an authoritative modern statement’ (Furmston 1991,
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565). In American doctrine it has been labelled a word of ‘indefinite
connotation’ which, ‘like a cloak, covers a multitude of sins’, (Farnsworth
1999, 541, quoting Arthur L. Corbin). However, waiver is usually dealt
with in textbooks on contract law (for law of England and Wales see
Guest 1984, 434-438; Beatson 2002, 523-527; Treitel 1995, 321 and 322;
for American law Farnsworth 1999, § 8.5, 540-544). Waiver of claim is
aimed at refraining from asserting or exercising a claim, i.e. abandoning
a right to demand something from an individual adverse party, typically
a contractual partner. As an institution of common law, ‘waiver of claim’
has no direct and readily available counterpart in the civil law. Therefore,
it needs to be ‘translated’ into the ‘language’ of civil law in order to
properly identify the rules of local law applicable thereto.

Civil law systems generally regard claim (Serbian potrazivanje,
German Forderung) as a ‘relative’ right (inter partes right, iura in
personam, as opposed to erga omnes rights, such as property right, i.e.
iura in rem — Zweigert, Koetz 1998, 145). It represents a demand aimed at
a specific adverse party to effectuate a performance — to give something,
or pay a sum of money, or suffer some behaviour of the right-holder, or
abstain from undertaking some action it would otherwise be entitled to
carry out (claims requesting omission). A claim can either represent a
special type of right — right of obligation (Zweigert, Koetz 1998, 145)
— or it can be created by violation of some other right, which is itself
not a claim (such as ownership and other property rights, intellectual
property or personality rights). A waiver may be unilateral, when a right-
holder waives a right by its unilateral statement, and may be a part of
the contract, in which case the waiver is an integral part of the contract,
and is undertaken as an obligation towards a particular person. A waiver
may lead to the cessation of the waived right, when such a right ceases
to exist altogether, or to the obligation of the person who waived the
right to refrain from using it and the possibility for the other party to
invoke the waiver in order to prevent the use of the right. Generally,
so-called absolute rights, such as property rights (ownership, servitude,
pledge, etc.), rights of intellectual property or (some) personality rights,
which have an erga omnes effect, cease to exist when waived (which is
often unilateral). On the other hand, so-called ‘relative’ rights, such as
claims, do not cease by waiver, but their exercise may be prevented by
invoking the waiver (this waiver is in most cases contractual). The latter
also applies to the so-called ‘transformation rights’ (Serbian preobrazajna
prava, German Gestaltungsrechte), i.e. a right to alter a certain legal
relationship by a unilateral constitutive declaration of will.

There is a general scarcity of legal texts or research on waiver in
the Yugoslav doctrine based on the 1978 Code of Obligations! (Zakon

' Also translated into English as Law on Obligation Relations and Law on

Contracts and Torts.
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obligacionim odnosima, hereinafter: ZOO?). Not surprisingly, there is also
not much case law on the issue. This is all due to the fact that waivers were
not commonly used in local contractual practice until a decade or so ago.
The use of waivers in contracts subject to the ZOO is not a ‘homegrown’
phenomenon, but rather a consequence of the fact that templates created
for the use in England or other common law jurisdictions started to be
used in the ZOO countries,® especially in transactions related to company
law (privatizations, M&A). This was done by lawyers who, even in
cases when they represented the local state, often did not have any real
command of local laws (this applies to all former Yugoslav jurisdictions).
This novel practice has not undergone academic analysis, therefore the
permissibility, effects and types of waiver have not previously been
examined in a systematic way in laws of the ZOO countries, and the
doctrine of waiver — and how it actually operates — has not been developed.

This paper strives to provide a systematic analysis of what are
regarded to be the requirements of validity of contractual waiver in the
context of the existing ZOO. In doing so, unilateral waivers will not be
examined. Even though unilateral waivers may produce legal effects (e.g.
one may unilaterally waive ownership or any other property right, or
personality right, or intellectual property right), it is deemed irrelevant for
the topic of this paper and therefore the analysis will be restricted solely
to the validity of the contractual waiver, i.e. the situation when a party to
a contract waives its rights as an obligation undertaken towards the other
party. Generally, the effect of waiver of claim under the ZOO would be
an obligation to refrain from exercising the waived right, made towards
a particular party, which such party may invoke as defence against such
claim if it is asserted despite the waiver.

2. GENERAL CONDITIONS FOR VALIDITY OF WAIVER OF
CLAIM UNDER THE ZOO

Several undisputed issues serve as the starting point of the analysis.
Firstly, waiving a right (Serbian odricanje od prava) is by all means
generally allowed under the ZOO. The ZOO mentions it explicitly on

2 Official Gazette of SFR Yugoslavia Nos. 29/1978, 39/1985, 45/1989 — decision
of the Constitutional Court and 57/89, Official Gazette of FR Yugoslavia No. 31/1993.

3 ZOO is the alma mater of all codifications of the law of obligations in the

countries of the former Yugoslavia (Slovenia, Croatia, Bosnia-Herzegovina, Serbia,
Montenegro, and North Macedonia, and it also still applies in Kosovo). The term ‘ZOO
countries’ is used to denote these countries. All of those countries have altered and/or
passed their respective ‘ZOO0s’ after the breakup of Yugoslavia, but since the changes were
not systemic, the rules of contract and tort law in all these countries remain essentially
(sometimes even verbatim) the same.
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more than ten occasions (the same applies to Skica?). Waiver of a statute
of limitation, waiver of a right to annul the contract for laesio enormis
or because of the changed circumstances (rebus sic stantibus, similar to
common law concept of hardship), waiver of a right without consideration
(which requires a special power of attorney for the agent), are just some of
the situations in which the ZOO mentions waiver explicitly, thus making
it beyond dispute that waiver of a right is generally possible, allowed and
effective under the ZOO. This is without exception in doctrine — there is
not a single textbook on civil law or law of obligation that would dispute
the general possibility of enforceable waiver of right — some even elevate
it to the level of methodological principle of civil law (Vodineli¢ 2012,
40-41).°

The next undisputed issue is that, contrary to the common law
doctrine of contract law, waivers are not the subject of specific interest of
legal doctrine dealing with contract law in the territory where the ZOO
once applied as federal law. There is neither a comprehensive ‘theory
of waiver’, nor any remotely systematic literature on waivers: they are
mentioned occasionally, mostly when the statute refers to them. Therefore,
a range of issues that begs to be answered has not yet been addressed in
the doctrine, including the limits to the freedom to waive rights, i.e. the
validity of waivers. Case law is of no help in this matter either, since, as
already explained, the relative novelty of the use of waivers in contractual
practice inevitably resulted in scarcity of case law.

The last undisputed fact is that the ZOO provides cases where
the possibility of waiver is explicitly excluded (and so did Skica). For
example, a debtor may not waive the statute of limitation prior to lapse
of the period required for limitation.® Also, waiving in advance the right
to annul a contract for laesio enormis is explicitly forbidden,” as well as
waiving the right to fulfil a monetary obligation before its due date.®

Two questions remain: is a waiver forbidden on/y in cases where
such prohibition is expressly provided for in the statute, or not? If not,

4 The 1978 ZOO was based on a draft published in 1969 by Prof. Mihailo
Konstantinovi¢, called Skica za Zakonik o obligacijama i ugovorima [Sketch for the code
of obligations and contracts]. This draft is referred to as Skica.

> Vodineli¢ says, when discussing the principle of transferability of civil law

rights ‘The norms of civil law, in majority of cases, allow the right holder to ... waive their
right’ (Vodineli¢ 2012, 40, own translation). He also emphasizes that waiver may lead to
complete ceasing of the right, but also to temporary impossibility of enforcement. Last
but not least, he warns that there are many exceptions to this rule, and for many various
reasons — whereas he explicitly mentions that waiver is not possible if it would limit the
freedom of the right holder excessively, e.g. waiving a right to annul an invalid agreement
(Vodineli¢ 2012, 41).

6 Art. 365 of the ZOO.

7 Art 139 para 3 of the ZOO.

8 Art. 398 para 2 of the ZOO.
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what would be the criteria under which, irrespective of the fact that there
is no express prohibition of waiver in the particular matter, a waiver
would nevertheless fail to produce effects?

The answer to the first question seems to be clear: waiver may
be ineffective and invalid not only where its ineffectiveness is expressly
regulated by the statute, but also in other cases. For example, even though
it is not expressly provided in the ZOO, waiving a right to seek annulment
of a null contract, or waiving in advance the right to avoid a voidable
contract is quite certainly not allowed.

The answer to the second question is much more complex, because
of the number of criteria that can render a waiver inoperable is significant.
Subsuming them under the notion of ordre public,’ as it is usually done
in the doctrine on limitations to the freedom of contract in general, is of
little help in the concrete case, as the outer borders of the notion of ordre
public are not always easy to chart. Instead, when speaking about waivers
and their effectiveness, a parallel to the issue of freedom of contract and
its (particular) limitations seems to be more useful.

In examining this issue under the ZOO, Skica remains a valid
starting point, particularly Article 44. This article regulates the possibility
of the party that performed an obligation from a formal bilateral contract
lacking the required form, to request performance of the other party,
rather than just restitution (return of its performance). Skica allows such
a request for performance only if the required form is established for
the protection of the very party requesting performance, ‘and if in the
concrete case the waiver of such protection is possible’ (translated by
author). The rationale of this provision would be that a precondition
for the effective waiver is that the waived right has no significance to
the general, common or public interest, but solely for the right-holder
(‘waivability’). Statutory rights and requirements may exist in both public
and private interest, and only those not impeding the public interest
may be waived. Moreover, they may be waived if that is possible in the
concrete case, i.e. if the specific criteria that would exclude the possibility
of waiver allow it. Thus, a scheme is established where the first level
of analysis is ascertaining the general ‘waivability’ of a claim and the
second is establishing whether the particular criteria that would exclude
the validity of waiver (of a generally waivable right) exist.

Judging from the cases in which waiver is explicitly excluded, one
might conclude that the law, in most cases, excludes the possibility of
those waivers that would lead to violations of the principles of law of
obligations provided in the ZOO — above all, the principle of the equality

°  The notion is similar to the notion of public policy used in international private
law, but it is not identical. On the notion of ordre public in Yugoslav doctrine, see Perovi¢
(1975, 99-165).
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of parties and the principle of good faith. The ZOO provides for several
examples that illustrate the point.

For instance, Article 597 paragraphs 3 and 4 of the ZOO, envisages
a situation whereby in a lease contract concluded for indefinite period,
the leased chattels present a health hazard. In that case, the lessee may
terminate the agreement without notice, even if they knew of the hazard
at the time of contract formation, and this right to terminate without
notice cannot be waived. This illustrates that when a particular right is
established, not only in the interest of the right-holder (here the lessee)
but also in the public interest, such a right cannot be waived. A similar
logic governs the exclusion of waiver of the statutory limitation period
prior to its lapse.'’

Furthermore, Article 92 of the ZOO provides in its first paragraph
that the principal may restrict or revoke the power of attorney to an
agent, even if they had contractually waived that right. In addition to
being a consequence of the independence of the power of attorney from
the contract on which it was based, this rule stems from the notion of the
protection of personal freedom of the principal, who simply cannot be in
the position to be bound by the will of the agent if they no longer wish
so.!! That would subject the principal, against their own will, to the will
of the agent, and would result in a violation of the principle of equality
of parties. Many other cases of explicitly excluding the possibility of a
waiver have the same rationale.

Moreover, Article 136 of the ZOO allows the parties to waive
the possibility to terminate or revise the contract for a specific changed
circumstance, provided it is not contrary to the principle of good faith.
Hence, the law is fairly explicit about the ground for excluding the
possibility of waiver in this case.

Finally, Article 486 of the ZOO provides for a possibility to limit
or exclude liability of the seller for material defects. According to the
third paragraph of this article, if the buyer waived his right to terminate
the sales contract for material defects, they would not be regarded as
having waived other rights that are provided to them by the law in that
situation (they ‘retain’ these rights). The rationale behind this provision
is that the scope of the waiver should be interpreted narrowly. The same
idea is contained in the rule that the waiver of the security right should
not be interpreted as the waiver of the secured claim.!?

In conclusion, it could be said that waivers are generally possible
and recognized in civil law systems based on the ZOO. The effect of

10 Art. 375 of the ZOO.

"' The question is whether the time limited waiver would produce legal effects in

this case or not; Serbian case law would most probably allow it.
12" Article 345 of the ZOO.
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a waiver of claim would be the obligation of the person who waived
the claim to refrain from exercising that claim/right against the person
towards whom the claim was waived. However, in order for a waiver to
produce the desired effect, several conditions need to be met: firstly, the
right waived must exist solely in the interest of the right-holder, i.e. not
even partially in the public interest, otherwise the right cannot be waived
(one can label this as the ‘waivability’ of a right); secondly, the waiver of
a generally ‘waivable’ right will not produce the effect if, in a particular
case, it were to violate the ordre public, particularly the basic principles
of the law of obligations as defined by the ZOO, primarily the principle
of equality of the parties (requiring that one party is not subjected to the
other against its will, or excessively, to the extent that limits the freedom
of one party more than allowed) and the principle of good faith (requiring
also a minimum level of fairness and equity in the relation between the
parties); thirdly, the waivers are to be interpreted strictly (narrowly).

3. WAIVER OF A FUTURE CLAIM

The deliberations set out in respect of the rules generally applicable
to waiver of an existing claim also apply to the waiver of a future claim.
However, there are two more issues that need to be addressed: the first
relates to waiving a particular, specified future claim and its particularities,
and the second to waiving an unspecified future claim.

As for waiving a particular future claim, apart from what was said
about the general rules of waiver, two more points should be stressed.

The first is the fact that waiving a future claim is more susceptible
to being in violation of the principle of equality and good faith. This
is more or less self-explanatory: waiving a claim even before it came
to existence has an inherent danger of abuse by the other contractual
party, and always results in subjecting the waiving party to the party
who benefits from the waiver. If such subjection is excessive, so as that
it violates the freedom of the waiving party and thus the principle of
equality of the parties, or if it is contrary to the good faith principle, the
waiver will be ineffective. Therefore, the ZOO forbids in several places
the waiving of a claim in advance, i.e. before it is established. Sometimes
it is done explicitly, like in Article 139 para 3 of the ZOO, in regard
to laesio enormis, which prohibits waiving the right to seek annulment
of a contract on the grounds of excessive loss in advance, before the
party actually learned that there is an obvious disproportion of mutual
commitments. However, the prohibition is sometimes also contained
implicitly, e.g. in case of voidable contracts: a party may not waive
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its right to avoid a voidable contract in advance, before it learns that
the contract is voidable. This stems from the very nature and notion of
voidable contracts, and therefore, even if the party waives in advance the
possibility to avoid a contract, for example, for error, in case an error by
that party that provides grounds for avoidance to take place, such waiver
will be ineffective. On the other hand, once the party knows it could
avoid a contract on the grounds of error, it can effectively waive such
a right. The reason for excluding the effectiveness of waiver in advance
in these cases is the violation of the equality of parties and guaranteed
inalienable level of freedom each party enjoys. This ground for rendering
a waiver ineffective is more emphasized in the case of a future claim, and
the leeway for effective waivers is thus narrower when a future claim is
waived. There is a body of case law on forbidden waivers of future claims,
and it mostly relates to statutory interest on the sum in arrears, salaries
and other employment-related claims, as well as to some claims related to
family law. As for the statutory interest, given its imperative nature, the
courts decided that the claim to such interest cannot be validly waived in
advance, but only after it matures.'* As for the claim related to salary
and other employment related claims the courts said that, for example,
minimum wages cannot be waived in advance ‘not only because such
waiver would contravene the principle of good faith from the provisions
of the ZOO, but also because it contravenes the constitutional provisions
of the Constitution of the Republic of Serbia’ (translated and italicized by
author).!> Similarly, the claim for severance payment cannot be waived in
advance,'¢ but can be waived by contract after it matures.!” As for cases

13 This was established at the 26™ Joint Session of the Federal Court, the Supreme
Courts of Republics and Autonomous Provinces and the Supreme Military Court, held
on 30 October 1984, and subsequent case law has upheld such position — see Decision
of Higher Commercial Court Pz. 7502/96, dated 20 February 1997, published in Sudska
praksa privrednih sudova [Case law of commercial courts], Bulletin No. 2/1997, 58;
Decision of Higher Commercial Court Pz. 3177/2000(1), dated 18 May 2000, published in
Sudska praksa privrednih sudova [Case law of commercial courts], Bulletin No. 4/2000,
26; Decision of the Commercial Court of Appeals, Pz. 1228/2010(1), dated 25 March
2010, published in Paragraf Lex;

14 Decision of the Commercial Court of Appeals Pz 1228/2010(2), dated 25

March 2010, while acknowledging the fact that matured amount of statutory interest can
be waived by contract, requires explicit expression in that sense.

15" Decision of the Higher Commercial Court PZ. 1285/2008(2), dated 5 June 2008,
published in Paragraf Lex.

16 Decision of the Supreme Court of Cassation Rev. 2. 1494/2010, dated 27 May
2010, published in Paragraf Lex and on the website of the Supreme Court of Cassation.

17" Decision of the Supreme Court of Serbia, Rev. II 1226/2001, dated 27 December
2001, published in Bilten sudske prakse Vrhovnog suda Srbije [Bulletin of the Case Law
of the Supreme Court of Serbia], No. 1/2003, 90; also Decision of the Supreme Court of
Serbia, Rev. 1266/2001 dated 20 June 2002, published in Paragraf Lex;

95



Amnamu [IpaBHor ¢akynrera y beorpany, rommaa LXVIII, 1/2020

in family law, the courts decided that spouses cannot waive the right to
request the division of their joint estate in advance.'®

The second point that should be emphasised is that, when examining
the waiver of future claims, one must keep in mind the rules of the ZOO
on exclusion and limitation of contractual liability. Namely, similar
purposes of the two institutions (waiving a specified future claim and
exclusion/limitation of liability) provide grounds for analogous (mutatis
mutandis) application of the rules on exclusion/limitation of liability
(contained explicitly in the ZOO) to waiver of a future claim. Article 265
of the ZOO reads:

‘Limitation and Preclusion of Liability

(1) A debtor’s liability for intention or gross negligence may not be
precluded in advance by contract.

(2) At the request by an interested contracting party, the court
may, however, also annul the contractual provision on the exemption of
liability for simple negligence, should such agreement be the result of
the monopoly position of the debtor or, otherwise, of unequal mutual
positions of the contracting parties.

(3) A provision of a contract shall be valid by which the highest
amount of compensation is determined, unless such amount is in obvious
disproportion to the damage and unless the law provides otherwise for the
specific case.

(4) In case of limiting the amount of compensation, the creditor
shall be entitled to full redress should the impossibility of performance
of obligation be caused by wilful misconduct or gross negligence of the
debtor.’"?

The first two paragraphs clearly demonstrate the limits of the
possibility of exclusion of liability, inspired by the principle of good faith;
even if all liability is excluded, this will not be effective (by operation of
law) if the liability is caused intentionally or in gross negligence, and even
if it is caused by simple negligence, if the unequal position of the parties
enables the one that has the upper hand to force the exclusion in the
agreement (if the court finds s0).?° The same rationale for the limitation

18 Decision of County Court in Valjevo, Gz. 704/2007, dated 13 June 2007,
published in Paragraf Lex. The Court explicitly states that “the case is about a statement
by which its issuer has waived her future right, ... so on that ground also the legal validity
of the said statement may be questioned” (translated by author). This also indicates that
waiver of future claims is more susceptible to being declared invalid than the waiver of
an existing claim.

19 Translation by Durica Krsti¢, The Law on Contracts and Torts, Jugoslovenski
pregled (Yugoslav Survey), Belgrade 1997, at https://www.mpravde.gov.rs/files/The%20
Law%200f%20Contract%20and%20Torts_180411.pdf (last visited 21 February 2020).

20 For more details see Jankovec (1993, 363ff). Jankovec sees the roots of the
limits of the possibility of exclusion/limitation in ordre public and the equity (1993, 366).
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of liability is also present in the third and the fourth paragraph: gross
disproportion between the limited amount and the actual damages, which
violates the equivalence principle, precludes the limitation of liability;
intentional non-performance or non-performance due to gross negligence,
as violation of the good faith principle, also prevents the operability of
the limitations. These rules were in application even before the ZOO was
enacted,”! and clear wording of the ZOO leaves little if any room for
different interpretations. This is the most likely reason why there is no
published case law on Art. 265 of the ZOO; the published cases deal with
definitions of gross negligence and intent (wherein the doctrinal views
are restated),”? but not particularly the inapplicability of exclusion and/
or limitation of liability if the damage was caused by gross negligence or
intentionally.

By analogy, in the author’s opinion the waiver of a right in advance
is not effective if it is abused so as to exonerate the intentional or grossly
negligent conduct of the adverse party. The rationale is that if a claim
is waived in advance, the waiver should cover the situation in which
the claim would arise out of the ordinary course of affaires, or out of
simple negligence, and not out of bad faith conduct by the adverse party,
i.e. intention or gross negligence. Also, if waiving a future claim would
lead to gross disproportion between the performances of the parties in a
bilateral contract, the waiver may not be effective because of the violation
of the equivalence principle.

On the other hand, waiver of any future claim that may arise in a
dispute between the parties, without any specification whatsoever, is in

the vast majority of cases ineffective, in the author’s opinion, because

21 In one case, the exclusion of liability for damages caused by a lorry given to the
plaintiff to use free of charge did not apply because the lorry was technically not in order,
so after it crashed and thus caused damage to plaintiffs goods, the court found the damage
to be caused by gross negligence of the defendant, thus the exclusion of liability did not
apply (Decision of the Federal Court Gzs. 50/74, dated 24 December 1974, published in
Zbirka sudskih odluka [Collection of Court Decisions], Book I (1976), Vol. 3, decision No.
317 at p. 137). In another case it was decided that the forwarder, which caused damage by
simple negligence, is liable up to the limits set forth in his general terms and conditions,
but for the damage caused by gross negligence or intent, the limits do not apply (Decision
of the Supreme Court of Slovenia Sl. 213/76, dated 3 June 1976, published in Zbirka
sudskih odluka [Collection of Court Decisions], Book II (1977), Vol. 3, decision No. 415
at p. 422). However, before the ZOO was enacted in 1978, there was also some case law
excluding the very possibility to exclude or limit liability (for details see Mitrovi¢ (1983,
929), and case law quoted therein).

22 <A person acts grossly negligent if it doesn’t use even the diligence that every

average person would use’ — Supreme Court of Croatia Gz 1956/78, dated 20 March
1979, published in Pregled sudske prakse, Prilog Nase zakonitosti [Review of Court
Practice], No. 15, decision No. 141; In the decision of the Supreme Court of Serbia Rev.
2 1665/02 dated 9 August 2003, available at Attp.//www.sirius.rs/praksa/3886 (last visited
21 February 2020), gross negligence is defined as ‘behaviour that does not satisfy the
standard of reasonable, even sub-par diligent person’ (translated by author).

97



Amnamu [IpaBHor ¢akynrera y beorpany, rommaa LXVIII, 1/2020

it would most certainly lead to subsequent inequality of the parties and
excessive limitation of freedom of the waiving party. Namely, such
waiver would put a waiving party in a position of latent subordination to
the other party, which (subordination) would materialize upon occurrence
of the breach. It is highly likely that the courts under the ZOO would not
allow it. It is quite seldom to have waivers formulated so broadly even in
jurisdictions where waivers are much more ordinary than in the countries
of the former Yugoslavia. Every factor that circumscribes and defines
future claims waived (i.e. their grounds, value, or similar) potentially
increases the effectiveness of the waiver. Consequently, the more the
waiver of future claim is specified, the better the chances it will produce
effects. Naturally, in every particular case one should take account of the
general rules on waivers, and of the rules for waiving a specific future
claim, in addition to the fact that waiving a bundle of future claims is
additionally susceptible to being ineffective on grounds of excessive
limitation of party freedom and violation of equality of the parties. It
should be pointed out that this does not relate only to the equality at the
time of formation of contract, but also to creating inequality subsequent
to formation, in the contract fulfilment phase.

In conclusion, it could be said that in the case of waiving a future
claim additional rules should be taken into consideration besides the rules
applicable to waiving existing claims. Firstly, waiving a future claim is
more susceptible to violations of the general principles of the ZOO than
waiving an existing claim, since it inherently poses a danger to the principle
of equality and borders the good faith requirement. Thus, the leeway for
effective waivers is narrower when a future claim is waived. Secondly,
in the case when a future claim is waived, one must bear in mind that
such a waiver must not exonerate the adverse party from its intentional or
grossly negligent behaviour, and may not result in excessive disproportion
in the performances of the parties, all this through analogous application
of rules related to contractual limitation and exclusion of liability. Lastly,
given the fact that waiving a bundle of future claims (say, all claims that
could arise from a given contract) would most probably be without effect,
it can be concluded that the more the waiver of future claim is specified,
the better the chances are that it will produce effects.
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Hp Harama ITerpoBuh Tomuh"

O OI'PAHMUYEHOJ U YCMEPEHOJ CJIOBON
YI'OBAPABA ¥V YTOBOPHOM IIPABY OCUI'YPABBA:
O®EHOMEH ,,JIOKOPABABA“ YITOBOPA O OCUI'YPABY

Aymopka aumanusupa npumeny npuHyuna crobooe y208aparba Ha npumepy
yeosopa o ocu2ypaivy, nocebro onux nompowayxkux. Ha ocnogy nozumuenonpaehe u
YhopeoHonpagne ananuse youene cy 08e OemepmMuHanme 3aKoHCKoz2 ypeheroa y2080p-
He mamepuje ocueyparea. Ilpsa je oepanuuena cnobooa yeosaparea, Kojy aymopka
cMampa 6pxX06HUM HAYENoM Y2080pHO2 npasa ocueyparea. Aymopka Hagoou opojue
npumepe y npunoz mepore 0a y Y2080pHOM NPasgy 0CUzypared nocmoje ocpanuyersa
Y ¢c10600u oonyuusara 0a au he ce y206op 3akmyuumu, y ciobooou uzbopa cayeo-
sapaua u cnoboou ypehusara y2080pHoe 00HOCA ocueyparea. Jlpyea Oemepmu-
HAHMa Y2080pHO2 NPAsa OCUSYyparsd jecme ycmepena ciobooa yeosapara, Koja ce
ocmeapyje mexHuKkom nOAYUMNepamueHux Hopmu. 3axeamsyjyhu nonyxoeeHmmom me-
MoOy 3aKOH00asaY NOCUdICe ULECMPYKe NPAGHONOTUMUYKE Yubege, 00 KOjux cy
Hajoumnuju obezbeherve 3aumume nompowiaia yciyea ocusyparsa u omocyhasare
V20BOPHUM CMpPAHAMa 0a y2080p y 00peheHoj mepu npuiazode ceojum nompedama.
Aymopka 3axmyuyje 0a u y MOOEpHUM KOOupuKkayujama 0oMunupa Hoea napaouema
c10b00e y2060parka u 3anadxice ce 0a CPRCKO NPAso YCoju UCMU 3aKOHOOABHU Memoo
npunukom yceajarea lex specialis nponuca o y2080py o ocueypar).

Kipyune peun:  Veosop o ocuzyparsy. — Ozcpanuuena cnoboda yzosopara. — Yemepe-
Ha c1060da yeosaparsa. — 3awmuma crabuje cmpane. — Hosa napa-
duema cno6ode yeosaparsa.

Banpenna mpodecopka IlpaBHor ¢axynrera VYuusepsurera y beorpany,
nataly@ius.bg.ac.rs.
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1. EMAHIUITALIMJA YT'OBOPHOT ITPABA OCHUI'YPABA —
OAI'OBOP HA PACTYRE PU3UKE Y MOAEPHOM JIPYIITBY

Y XXI Beky — BeKy cBe BehHmx pu3HWKa — OCHTypame n30Wja Ha
MPBO MECTO HAjKOPHCHUjUX ycayra GUHAHCH]CKOT TpXKumTa. [IpakTudaan
3Ha4aj OCHTypama IpaTe MOCTENEHO M3/IBajalbe M eMaHIHWIAaIja mpaBa
OCHUrypama Kao CBe 3Ha4yajHHje TpaHe mpasa U npaBHe quciuiuinze.! Ta-
KaB pa3Boj je YOUeH caMo y TPXKHIIHUM TpUBpeaama, Iie je MoTpaxma
3a OCHTYpameM H3pa3 CTeleHa PU3UYHOCTH Hajseher Opoja akTHBHOCTH
Y CBECTH IIMIa KOja HOCE Te pPH3UKE J1a ce HhUMa Haj0oJbe yIpaBIba OIl-
TAUMaHAM ocurypaBajyhum nokpuhem (Merkin, Steele 2013, 3, 34-35).
YV Hamem mpaBy TO HHje ciiy4aj. JlemeHrjcka caMoympaBibadka MpuBpeaa
yTHIIaJa je Ha Pa3B0Oj MUPUTOBAHOT TPXKHINTA OCUTYPamkha, KOME je TIepHOJ
TpaH3MUIHje TOCIY)KHO Kao OMOpaBaK O HETP)KUIIHOT ITOCIOBama. Tek
on mouetka XXI Beka, Kaja je yCBOje€H IPBHU TPXKUIIHO 000jeH cTaryc-
HH TIPOIINC OCUTYpama, CTEKIIN Cy CE YCIOBH 3a IpeNa3ak Ha ApYyraduju
MOJIEN TIOCIIOBakha U U3/Bajare (YTOBOPHOT) MpaBa OCUTYpama Ha OBUM
npoctopuma.’ YTOBOPHH CErMEHT MpaBa OCHTypama J00uja 3Ha4yaj y
TPXKHUIIHOM MOJETy TIpuBpehuBama, KOjH KapakTepuIle MOCTEIeHO
oTBapame joMaher TpXKHIITa U I0jaBa HOBUX BPCTa OCUTYpamba.

JIMCTHHKTHBHA KapaKTEpPUCTHKA Tako opopMIibeHe TpaHe mpasa (u
NpaBHE TUCHUILIMHE!) MpeacTaB/ba MOAN(PHKOBAHO HAYEJIO ayTOHOMH]E
BOJbE U ci000ne yroBapama. OcoOEHOCT MpaBHUX OAHOCA Koje ypehyje
npeIMeTHa AMCIMIUIMHA JUPEKTHO ce peduiekTyje Ha OACTymama ON Ha-
yesa rpahaHcKor mpaBa. JeAHO on Haj3HAYAjHUjUX OJCTYMama OIVeAa ce
y ymuyajy Hose napaoueme ciobode y208aparba HA MAmMepujy y2080py
0 ocueyparpy. theHa MMIUIEMEHTaIMja Y YTOBOPHM 3aKOH JIOBENA je JI0
TOTra Jia Ce BHUIE HE MOXKE TOBOPUTH O Hadely cio0oe yroBapama y
YTOBOPHOM IIPaBy OCHTYpama, Beh o orpaHW4eHoj U yCMepeHoj cio0onu
yroBapama.’ Kao mro hemo y paay mokasard, TakaB 3aKOHOJABHU TIPH-
CTyTI je oaroBapajyhu.

! Emannunanyja yroBopHoOT IpaBa OCUTypama JIaHac HUje CIIopHa. Y pa3BHjeHUM

MpPaBHUM KyJITypaMma OCHIypama CTBapajy ce€ YCIOBH 3a IpaHame Te IpaHe MpaBa, y OK-
BUpY KOje CE OIIBOjEHO pa3BH]jajy OCUTyparme Ol OATOBOPHOCTH M YKHBOTHA OCHUTYpamba.
Kako ce TpaHCIOPTHO OCHIypame OJABHO OCAMOCTAJIMIIO jep Ce UCTOPHjCKH OJIBOjEHO
pa3Bujasio, HeMa awiIeMe 1a he y roquHaMa Koje Joj1ase Ta TpaHa IpaBa OeNeKUTH JaJby
EKCITaH3Hjy.

2 Maxo cy TeMmesbH YTOBOPHOT IIPaBa OCHIYpamsa MOCTABIHEHH 3aKOHOM O OOIIH-
raimoHuM oxHocuMa — 300 (Cnyorcoenu nucm CDPJ, 6p. 29/78, 39/85, 45/89 — omny-
ka YCJ u 57/89, Cuyoc6enu nucm CPJ, 6p. 31/93 u Cnyocoenu mucm CLIT, 6p. 1/2003
— VYcraBHa [losespa, name: 300), npe BUIIE O YETUPH JClEHHje, TEK HAKOH yCBajama
TPKUILIHOT 3aKOHA O OCHI'Ypamy U Ipejacka Ha HOBH MOJEIN IOCIIOBaKba CTBOPECHH CY
YCJIOBH [1a OBaj IcO YTOBOPHOT 3aKOHO/IABCTBA J00Uje 3Hauaj.

Hexa npyra Havena — rmoIryT Hadelsla MAaKCHMaJIHO o0pe Bepe, Hauesla obermTe-
hema u Havyena mojayaHe 3aIITHTE CIa0Hje CTPaHE — MOCTajy CBE 3HA4YajHHja y MaTepuju
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2. YOIIIITEHO O CJIOBOJN YI'OBAPAIHA
Y YTOBOPHOM IIPABY OCUI'YPAIHA

AyTOHOMHja BOJbE, OJIHOCHO cii000/a yroBapama Kao HheHa Ma-
HUQecTanyja, IpeicTaBba jelaH ol TeMesba YrOBOPHOI IpaBa Yy TOTO-
BO CBUM mpaBHUM cuctemuma.* To je ciydaj u y HamieMm mpasy, Oyayhu
na ce y 300 u3puuMTO Kake Ja Cy CTpaHe y OOJUTaIMOHWM OJHOCHU-
Ma c1000/IHe, y IpaHHIaMa IPHHYIHUX NPOIIKCA, jaBHOT NIOPETKa H JI0-
Opux obudaja, ma CBOJC OJIHOCE ypele 1Mo cBojoj BosbH.’ Tume cioboma
yroBapama J00Wja HajBUIIM paHr. Taj MPUHIMI ce OOWYHO M3pa)kaBa
y Tpu mnoctynara: 1) cnobona oanmyuyuBama na jau he oxpehenu yroBop
OuTH 3aKJbyuYeH WK He; 2) ciiobonma n3bopa cayroBopHuka U 3) ciobo-
na onpehusama caapxune yrosopa (Ileposuh 1990, 153-182; Opnuh
1993, 19-35). I'paname crmobome yroBapama Ha Ta TPH ITOKa3aresba je
ommrenpuxpaheHo. MelyyTium, HUjeHA 07 TOMEHYTHX clI000/1a HHje HEO-
rpaHuueHa HH arcoinyTHa. To hemo ykparko mokaszaru Ha cinenehu HaduH.
Crnobopna 1a ce yroBop 3aKJby4H WM HE 3aKJby4H €r3UCTHpa Y TpaHuIaMa
3akoHa, Oynyhu 1a je 3a0pameHo 3aK/byUyerhe YrOBOpa KOjHu Cy MPOTHBHU
3akony. OOpHYTO, y HEKUM CUTYyalldjamMa 3akoHoJIaBall HaMmehe o0aBesy na
ce 3akJpydn Heku yroBop. Crmoboma m3bopa cayroBapada Takohe mo3Haje
OpojHa orpaHUYera; MOYeB O/l OHUX (DAKTUIKUX (Ha YHjeM ce Cy30Hjamy
paaM) 0 OHHX YHCTO NMpaBHHUX (TIONMYT AWCKPUMHHHCama oapeheHux
muIia 300T BUXOBUX cBojcTaBa). Haj3aza, ciobona ypehuBama canpxuHe
yroBopa Tpmu HajBeha orpaHuuema, moceOHO y MOTPOIIAYKOM CEKTOpY.
Jakie, cBe ¥ Jla HE MOCTOjU OIIITE OTPaHUYCH-E CI000/E yroBapama y
BHJIy jaBHOT IOPETKa, MOpaja W MPUHYIHUX IMPOTHCa, OHA TPIH OpojHa
OTpaHHYeHha HHXEPEHTHA CaMO0j YHILEHUITH /1a je Nleo oapeleHor mpaBHOT
nopetka. Crora je HajOIMKe UCTUHH Aa Cy epanuye crobode yeosaparsa
nokpemsuge u npuiazohene pcmu nNpeoMemHux yeoeopd, a y HOBHUjE
BpeMe u aktyenHoj ernoxu (I[leposuh 1990, 153).

Havenno: cBako mMa mpaBo Ja OUTYyYH Ja JIH JKeIH Ja 3aKJby4H
HEKH YTOBOp, Ca KUM JKeNIM J1a Ta 3aKJby4H, KaJia JKeJM Ja ra 3aKJbydH
U KakBa he Outu merosa caapkuna (Soto 2008, 105).° Ta enymeparumja

YIOBOPHOI' IpaBa OCHUIypama. VIHade, U Ha NpUMepy Hadyela CaBECHOCTH W IOIITCHA
MOXE ce BHICTH y K0jOj je Mepu ocoOeHa mpaBHA MaTepHja KakBa je MaTepHja OCUTYPamba
JIOBeNa JI0 OJCTyNama OJ BEroBOr U3BOpHOr oOnuka. Tako ce y cBUM ynOeHunuma yo-
614ajeHo TOBOPH O CABECHOCTHU M MOLITEHY y MOjayaHOM OOJIMKY MM Hadely MakCHMall-
HO nobpe Bepe. Bunmetn y: Ilerposuh Tomuh 2019a, 50-55.

4 AyToHOMmja BOJbE CTpaHa IPEICTaBIba TeMeIbe TPIKHIIHE IPUBPEE H CI0G0-
He KoHKypeHIHje. OHa je MHTENEeKTyaJHO IOBe3aHa ca CII000AOM IMpeay3eTHUIITBA (jep
ce yroBop nocmarpa Kao NnpaBHH HHCTPYMEHT eKOHOMCKe pasMeHe!). Buaern un. 83 Yera-
Ba Penyomuke Cpo6uje (Cryocoenu enacnux PC, 6p. 98/2006).

> 300, un. 10.

®  KibyuHnm eneMeHT CBAKOT YroBopa je Bosba. FbeHa 3aImITHTA je Y OCHOBH HIPHH-
LU ayTOHOMH]E BOJBE.

102



Harama [lerpoBuh Tomuh (ctp. 100-127)

MaHHudecTanuja cnodoje yropapama — koja ce cpehe y ckopo cBuM mpas-
HUM CHCTEMHMa — IPETEKHO je WIyCTpaTuBHOI KapakTtepa. Takobe, y
CBUM YIOPEIHUM 3aKOHMMa O OOJIMTallMOHUM OZHOCHMA Ha CKOPO WICH-
TUYaH HAYMH j€ U3PAXKECHO Jla Ce CBU OOJHUIIM CI000/e yroBapama Mopajy
KpeTaTH y TpaHHllaMa NPUHYIHHUX TMPOIHCa, jaBHOT TOpeTKa M J0OpHX
obnyaja (mnmm Mopana). TuMe je YBEIeHO OCHOBHO o2paHuyerse ci060-
Oe yeosaparsa (Pérés 2009, 10). YroBopHe cTpaHe, Jakie, HUCY MOTITY-
HO clo0OAHE U cyBepeHe y M300py BpCTE YroBopa Koju he 3aKbyduTH
(MMEHOBaHOT WJIM HEMMEHOBAHOT) HU Y onpteHBaH)y EroBE CaJipiKUHE.
3akoHOJABAll je MMOCTaBUO TPAaHUIE ayTOHOMHje BoJbe. Jlo THX rpaHMIA
cayroBapadd MOTY Jia ypaje OHako Kako jKelie, OTHOCHO OHAKO Kako OJI-
roBapa muxoBuM nHTepecuMa (Dyphesuh, [1aBuh 2016, 86). IIpexo Tora
ce yna3u Ha TEPeH 3aKOHCKE MHTEPBEHIIM]E, KOJOM CE IITUTH OMIITH HMH-
TEpec U Koja y caBpeMEHOM IpaBy monpuma cse Behe pasmepe ([lepouh
1975, 6).

VY o00nacT yroBopa 0 OCHUTYpamy CTBapU CYy HEIITO CIIOXKCHH]E.
3a moTpebe nmpuMene Hauena ciobome yropapama Tpeda IpaBUTH pasiiu-
Ky u3Mel)y xomeplmjaqHUX W MOTpOLIavykWx yroeopa. ok je y kKomep-
OUjarHuM (BEMKAM) pPU3WIMIMa Hadello clo00/e yroBapama jeIHaKo
3aCTYIUBEHO Ka0 Yy OCTaTKy YrOBOPHOT MpaBa, y IMOTPOLIAYKOM YTOBOP-
HOM TIpaBy OCHUT'ypama MOCTOj! HATIIpOcedaH Opoj orpaHnvea Koja YHHe
CYBHCJIUM IHTakE Ja JIH je C1000/1a yropapama U Jajbe JeIHO O] Hade-
Ja mpaBa ocurypama.’ Y MOTpOIIaYKUM OCHUTYpamuMa Hadesao ciiobome
yroBapama yCTylla MECTO JIpyroM Hadelny — Hadely IojadaHe 3allTHTe
cnabuje cTpaHe. 3ampaBo, Y OJHOCY THX Havejga MOXE CE YOUMUTH jeIaHa
MPaBUITHOCT: MOCHMENEHO jauare 3HA4aja Hayena nojavane 3auimume
cnabuje cmpane 0OPHYMO je NPONOPYUOHATHO NOCIENEeHOM CMArbUBATLY
3Hauaja Havera crobode yeogaparsa. Toxom ucmopujckoe paszeoja npa-
6a ocucypara cioboda y208aparea y y2060pHOM Npagy ocucyparsa ouna
je y xoncmanmuom nosiauerpy. OHa je Ouna HajH3pa>1<eHHja y epu Koja
MPeTXoAn KoaupuKaujama yrosopa o ocurypasy. Hum je 3aKoHOzaBaI
MOYe0 J1a UHTEPBEHUIIE Y Taj YroBop, 10 je noBeno o yBohema HOBUX
orpaHUYEHa U JJUMHUTA Y YTOBOPHO] MOliM OCHTypaBaya M yroBapada Ocu-
rypama.

Cnoboma yropapama je y YTOBOPHOM IIpaBy OCHTYparma OrpaHHde-
Ha y Behoj MepH HEeTo KOJI OCTaliuX YroBopa. 300T MPUpPOIE TOT KOMILICK-
CHOT yroBopa (KojuM ce mprudaBiba CI0XKEeHA M HEOMUIIJbBA (DMHAHCH]CKA
yCiIyra) ¥ TUIUYHE TOTPOIIAYKe TIO3HIHje CTpaHe Koja MpubaBiba yc-
JYTY OCUTypama 3aKOHOJaBall HATIIPOCEYHO WHTEPBCHUIIE Y YTOBOPHU
ofHOC ocurypama. OTyaa ¢MO CKJIOHH Jia 332 M3BOPE YrOBOPHOT IpaBa

7 Haveno cioGosie yroBaparma y MaTepHjaIHOM TpaBy TpaTH c10001a yroBapama
U ko1 u300pa MeponaBHoOT mpaBa. OHa je MOTIYHO OYyBaHa KaJa je ped O BEIMKUM pH-
3WIMMa M PEOCUTypamby, NOK je 3a MAacOBHE PH3HKE yBEICHa CTEIeHOBaHa ciobona
yroBapama. Buneru y: Ilerposuh Tomuh 2017a, 417-439.
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OoCHUTypama TPaJWIMOHAIIHO BexeMo obenexje demamuzma (Petrovic
Tomi¢ 2018a, y mrammum). [leTtasbu3am perynaruBe peiamususyje ceéa
mpu noxasamesna ciobode yzosaparwa. I3 yrina ocurypasada U OCHUTypa-
HHUKa c100ofa yroBapama ce CBOAU Ha ci10001y u3bopa BpcTe yrosopa o
OCHTYpamy KOjU C€ JKeNHU 3aKby4dHuTH. M To camo y ToMeHy 10OpOBOJEHUX
ocHurypama. AKO je ped O HEKOM O]l PU3HMKa Ca MU3PaXKEHOM COLMjaTHOM
KOHOTAIMjOM, HEe TIOCTOjU HU cioboxa m3dopa nokpuha, Beh ce yrosop
3aKJbydyje paJy UCIyHEema 3aKoHCKe o0asese. To je y cknamy ca onmTum
onpendama 300, koju Beh Ha MOYETKY ofesbKa MmocBeheHOr 3aKibyueHhy
YToBOpa CaAp>KU 4WiaH HACJIOBJbEH Kao 00aBE3HO 3aKbyUyeme U 00aBe3Ha
caapxuHa yrosopa (wi. 27).

3anpaBo, Moru Oucmo pehu aa je cinodona yropapama y U3BECHO]
Mepu mpeBaszuljeHa KaTeropuja y yroBOpHOM mpaBy ocurypama.’ [Touer-
koM XX Beka uyBeHH (hpaHITyCKH TEOpeTHIap MpaBa ocUrypama Maurice
Picard usneo je muwimerse oa crnobooa yeosaparea He ucpa CKopo Hu-
Kaxgy ynoey y yeosopy o ocueypary (Picard 1939, 137, 139). Uako je 3a
OHO 1002 TO CTAaHOBHILTE OUIIO CKOPO PEBOJYLIHOHAPHO, HAKOH yCBajarba
3aKkoHa 0 yroBopy o OCHIypamy — KOjH je Ca[pyKao MpUIHYaH Opoj umrne-
paTUBHUX HOPMH — TIOCTAJIO je jacHO O yeMmy je Picard roBopHO.

Ilocrasiba ce muTame WITa ONpaBIaBA MOCBES APYraunju IPHCTYII
Yy YTOBOPHOM IIpaBy OCHIyparsa. Y IpaHi mpaea Koja ypebyje omHoce
uzmely crpana HejeaHake ynmyheHOCTH y NpeAMET TpaHCaKUMje W/WIU
HejelIHaKe €KOHOMCKE CHAre, c10600a y206apared y U360pHOM OOIUKY He
Mmodice 0a oncmane. OHa HOCH OHAj CTETICH PU3MKA KOj€ MOJICPHH 3aKOHO-
JlaBall HACTOJU JJa KOHMpoaUuue U KaHanuue pa3InIuTAM HHCTPYMEHTH-
Ma, O KOjUX je jelaH Of HajCcTapujuX U (HajaeIOTBOPHUjUX!) OrpaHUICHE
ciobonie yroBapama. Tako HacTaje HOBa IapagurMa cio0oje yroBapama
y 3Ha4yemhy MOAMU(PHKOBAHOT MOWMamka KIACHYHOT MPUHIUIA OOIUTalIy-
onor mpasa (Kessler, 1943, 631). Ona He o3HauaBa yKHIame ci10001e
yroeapama, Beh meHo npunarolaBame norpedamMa KOHKPETHOT YTOBOpa
U cTeneHoBame. Y K0joj Mepu he OWTH orpaHudeHa cio0oia yroBapama,
3aprcrhe HajBUIIIE Off 3Ha4aja MPEAMETHOT MMUTamka 3a MO3UIH]jy ciaduje
cTpaHe. AKO je ped 0 IHTamky YHjOM C€ PETyJIaTUBOM AUPEKTHO TAaHTHPAjy
MHTEpecH cinabuje cTpaHe, 3akoHoasal he npubehu orpannyemy cnobo-
Jie yroBapama KOTeHTHUM HOpMaMa. AKO je, TaK, 3a HEKO MUTambe OCHUTY-
paBauy J0BOJbHO NPYKUTH CMEPHMIIC Y KOM IpaBIly Tpeba na ce kpehe,
3aKOHOJIaBaI] CE€ MOXKE 33/I0BOJBUTH M YCMEPEHOM CII000/I0M yroBapama,
Koja ce MOCTIKe moykoreHTHHM MeToaoM. 1 300 monasu ox T3B. Hoge
napaoueme ciobode yeoeaparba y 061acmu y2080pa o ocueypary,’ Koja

8  ®pumMan kaxe 12 je jenHa on (YHIAMEHTATHUX JOMMH MOIEPHOT [IpaBa Ta a

je cBako cio0oaH a YroBOpa OHO IITO JKEIH, Y MEpHU y K0joj ce kpehe y rpaHuiiama 3a-
koHa. Buneru y: Fridman 1967, 1.

9 T3B. nosa napaduema cro6ode y208apara OITOBapa M3MEHEHHM YCIOBHMA
mocioBama. Pa3Boj mMHAyCTpHje W TexHONoruje u morpeba obezdehema Opxer onBu-
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he ce y HapeqHUM AelLieHHjaMa TOTBPIUTH Ha EBPOIICKOM IUIaHY Y OZHOCY
Ha YTOBOPHO IPaBO y LEINHH.

OcHM CeKTOPCKUX (CIEelHjaTHuX) OTpaHnYeHa CJI000/Ie YToBapama
y YTOBOPHOM IIpaBy OCHTypama, y o03up monase u omnmrenpuxsahena
OrpaHnYema c1000e yroBapama — NPUHYIHU IPOMKCH, jaBHH MOpEIaK
u 100pu obmuaju. Hajzan, mpuHmmMn cioboxe yropapama y YrOBOPHOM
npaBy OCHTYpama HajBHIIC KOMIIPOMHUTY]Y ACIMMHYHA OTpaHUYCHa, KOja
Cy TakBOT KBaJlUTETa Ja HE YKUAajy MOTIYHO cio0ody yroBapama, Beh
j€ ycMepaBajy Ha HauMH KOJH j¢ 3aKOHOJaBall OAPEINO Kao IOXKeJbaH.
Otyna hemo 3a nompebe yeosopa o ocucyparey ygecmu OUCHUHKYUJY
uzmely oepanuyene u ycmepene cioboode yzosoparba. W jemHa m apy-
ra ce mokasdyjy Ha OCOOCH Ha4MH Ha TEPEHYy YIroBOpa O OCHTYpamby.
Hok ce orpanmyena cnoGozxa yropapama cpehe i Kox ocTaniux yrosopa
Koje ypel)yje 300, apyra je nocre cnenuduyHa ¥ ONMUILBUBA YIIPABO Y
Marepuju yroBopa o ocurypamy. Ha oCHOBY yBHIa y 3aKOHCKE HOpMeE
mokazaheMo na orpanmueme Ci1000e yroBapama BHIle moraha ocurypa-
Bada. Jla HHje YCBOjeH KOT€HTHH M TOJIYKOTE€HTHH METOA, OH O Ha Oc-
HOBY JMCIIO3UTUBHOT METOJa YHAIpeI oApearo (GHU3HOHOMH]Y yroBOpa O
OCHIypaiby Ha OCHOBY OIIITHX M OCEOHUX yCIIOBA OCHIYparsa. 3aKOHO-
JlaBall ra je CIpedno y TOMe y MepH Y K0joj y Ofe/bKy OCBeheHOM yroBo-
Py O OcHT'ypamy NOMHHHPA]y MMIIEpAaTUBHE M jeHOCTpaHO oOaBesyjyhe
Hopme. C npyre cTpaHe, M MOpeJl CBUX OTPaHUYCHa U YCMepaBama CIo-
0oze yroBapama OCUrypaBada, leroBa c1000/1a ce He MOJKe ITOPEIUTH ca
cJ1000/I0M yroBapama OCHIYpaHHKa. YIIPaBo 300T CBOje HEYKOCTH OCHTY-
PaHUK, ¥ IOPE/l CBUX 3aKOHCKUX MHTEPBEHIIM]a, OCTaje JIaka MeTa OCHTY-
paBaua. Ctora je n3y3eTHO 3Ha4yajHa CyJCKa 3allTUTa Koja je TpeauleHa
MOTPOIIAYKUM TPOIHCUMA.

Hajzan, 3a motpebe oBor pama Tpeda mpaBuUTH pa3uky usmel)y cno-
SAUIRLUX U YHYMPAUFUX NOKA3AMebA 02PAHUYEHe Cl0600e Ye08apara y
YIOBOPHOM IIpaBy ocurypama. [loxa crospanimuM orpaHiuebAMa [opas-
yMeBaMO CB€ IIITO MPaBHU Mopenak Hamehe y morieny HadyMHa Ha KOjH
Tpeba MCTIOJBUTH BOJBY Kako OM YroBOp O OcHTypamy OHO ITyHOBa)kKaH
(momyT dopme yrosopa).'? IToeHra je y ToMe [a Cy TO OrpaHUYEHa KOja
ce He OJTHOCE Ha caM YrOBOD, TO jeCT Ha HEroBy €CEHIIMjy W CTBapaad-
Ky Moh wWHIMBHIyajHE BOJhE, Beh Ha mEroBe CrospbHE MaHH(ECTAITH]e.
C npyre crpaHe, yHyTpallllha OrpaHHueha Ce OJJHOCE Ha caM YTroBOp, Ha
3aKOHCKO U alpUOpHO MPONHCUBame meroBe canpxkune. C 003UpoM Ha
KBaHTHTET M KBAIUTET U CHOJHAIIHUX U YHYTPAIIHUX OrPaHUYCHA, CIIO-
0oza yroBapama y YTOBOPHOM TIPaBy OCHUTYpama BPJIO je CKydeHa.

jama TMOCIOBHUX TpPaHCAKIWja OMPHUHEIH Cy OenepCoHAlU3ayuju ye08OPHUX 00HOCA T
KOHIIEHTPAlMjH Belrke Mohu y pykama OHOTa KO ce 0aBH MpyXameM yCIIyra WIH Ipo-
najom poda.

10 Harmamasamo: dopMmamimsam orpaHEdaBa CTpaHe y HAYHHY HCIO/bABAIbd BOJBE,
anu BoJba ocTaje ouyBaHa. Taxo u: Ileposuh 1990, 154.
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3. OTPAHMYEHA CJIIOBOJA YI'OBAPABA — UMIIEPATBHU
METO/] 3AKOHCKE PEI'VJIATUBE YI'OBOPA O OCUI'YPAY

Orpannuema c100ofe yroBopama y yroBopy O OCHTypamy yoda-
Bajy ce€ W Mpe HEero ce JOTaKHY JIMMHUTU U3PaXCHU Y TeHEpaHOM Orpa-
HUYEHY cno001e yropapama. 3alpaBo, aHAJIH30M PEryJaTOpHOT OKBUpa
ocWrypama TokazalieMo Ja ocurypaBad, a HapOYUTO OCHUTYpPaHHK, HE
ocehajy crmobomy yroBapama MPUINKOM 3aKJbydeHha TOT YTOBOpa y OHOJ
MepH y K0joj je TO cilydaj KaJa ce 3aKkJbydyje HeKH Apyru (AMEHOBAHH)
yrosop. Crora je ompasaano pehu na je HacTymmia Kpusa Haueid Cio-
600e yzo6aparba, W3a3BaHa IP>KaBHUM WHTEPBCHLUOHU3MOM Y IpPaBHU
nocao ocurypama.!! Kako je ucrakao mpopecop Koncranrunosuh, eu-
JICHTHA je TeXKHba Jla ce YroBOp AMCIUIUIMHY]E, a KaJa je ped O yroBopy
0 OcHUTypamy TO C€ YMHHM HE CaMO Ha HHBOY OIIITET YTOBOPHOT IIPO-
muca (300) Beh m Ha HUBOY CHENHjaTHOT 3aKOHOAABCTBA OCHTYpPama
CaJlpXKaHOT y Pa3IMYUTHM 3aKOHMMa KOjU, IPUMEpa paly, YUHE IPaBO
obaBe3Hor ocurypama (Koncrantunosuh 1957, 20). [lokopaBame yro-
BOpa O OCHTypamy HacTyla y CBUM CErMEHTHMa YroBOpHe ciobone, a
Haju3paxkeHHje je y oapehuBamy cajpkuHe TOT YroBopa. 3amnpaBo, 3aKo-
HOJZIaBall je yHaIpes Opearo Kako Tpeda Ma m3miena caapKuHa yroBopa
0 OCHTYpamYy.

3.1. CnoGoxa ommyunBama 0 TOMeE J1a Ju he yroBop OUTH 3aKJbydyeH

[Ipunukom ypehema yroBopa o ocUrypamy 3aKOHOAABAL] j€ HCKO-
PHCTHO OMNIUTY HOPMY KOja Ipy’ka OJCTYNHHUILY 32 OIpaHUYaBame c1000-
Jie yroBapama Ha JIBa HauMHA: IPBU je yBoheme obaBes3e 1a ce 3aKibydn
HEKH YIOBOD, a OPYTH je oApehuBame caip>KUHE yroBopa, JEITUMHIHO
WIN y LETUHH.

IIpema 300, axo je HEKO MO 3aKOHY 00aBe3aH Ja 3aKJby4H YroBOD,
3aWHTEPECOBAHO JIMIIC MOXE 3aXTEBAaTH J1a CE TaKaB yroBop 0e3 o/iarama
3akJpyuu. Takohe, ogpende mpomnuca KojuMa ce, ASITMMUYHO WM Y LIeNH-
HH, oapehyje cagpkrHa yroBopa cacTaBHU Cy JIEJIOBH TUX YroBOpa, T€ X
YIOTIIYYjy WIH CTYIajy Ha MECTO YTOBOPHHUX ofpenada Koje HUCY y ca-
IIACHOCTH ca BbUMa. Ta 3aKOHCKa OIlIHja je 3HadajHo nuckopuihena y o0-
JIACTH YTrOBOpa O ocUrypamy. Y OpojHHM 1MOCeOHMM MpONMUCcHMa yBEACHA
je obaBe3a 3akJbyueHa YyroBopa 3a OCHTYpPaHHKA, a B0j je KOpelaTHBHA
o0aBe3a ocurypasada Koju ce 0aBM 00aBE3HHM BpCTaMa OCHIypama J1a
NPUXBATH MOHY/IE KOj€ HE OZICTYIajy OJl YCJIOBa IOl KOjUMa OH MHa4e Mpy-
’Ka Ta ocurypama. llltaBuie, nMa npuMepa aa je yBeaeHa 00aBe3a ocury-
paBada Ja MpUXBATH MOHYAY 32 3aKJbyUeHEe YyroBopa H KoJ 100pOBOJEHUX
ocurypama. Hajoossu mpumep je 100poBOJEHO 3APaBCTBEHO OCHTYPAIbE,

" Tpodecop Bypljesuli koprcTH TepMUH HECT060a YroBaparba, IITO jé HAPOUH-

TO ONHIJBMBO HA MPUMEPY yroBopa o ocurypamy. Bugern y: Purdevi¢ 2018, y mrammm.
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Koje je Tek HemaBHO noOwmio 3akoHcKy nerutumanujy (Ilerposuh Tomuh
2019b, 503-505). J{oOpOBOJBEHO 3PaBCTBEHO OCUTYpamE HUjE y MPaBOM
cMmucy peun n1oopososbHO. 330 je, HauMme, yBeeHa o0aBe3a 3a OCUTypa-
Baye Koju ce 0aBe TMM OCHTYPameM JAa 3aKJbyde YyroBOp O 100POBOJEHOM
3IpaBCTBEHOM OCHUTypamby ca yroBapaueM OCHIYpama IOJ YCIOBHMA IPOo-
MUCAaHUM 3aKOHOM M MOA3aKOHCKMM aKTHMa 3a CIPOBOleme TOI 3aKOHa,
0e3 003mpa Ha PU3UK KOjeM je OCHTYPAHHUK TOT OCUTYpama U3II0KEH, Ofl-
HOCHO 0e3 003upa Ha TOAMHE KHUBOTA, IOJI U 3APABCTBEHO CTAHE OCHUTY-
panuka.'? To je joun jeman MPUMEP 02panuuasara ciobooe y2o8aparda y
YTOBOPHOM IIpaBy OCUTypama. 3alpaso, peMa oHoMe mTo numie y 330,
OCHTYPaHHUK YKHBa cJI000Ly yroBapama, 0K OCHUTypaBad MMa o0aBe3y
Jla 3aKJby4YH YTOBOD Ca 3aMHTEPECOBAHUM JIULIEM.

ITo ce Tnye obaBe3HE CalpKUHE YTOBOPa O OCUTypamby, OHA je Y
outHuM 1prama nponucana 300. OcuM Tora, y CBUM MOCECOHUM 3aKOHH-
Ma KOjHUMa C€ YBOJHM HEKU OOJHMK 00aBE3HOT OCUTYpPama MOCToje oapenode
0]] KOjUX Ce HE MOXKEe OZICTYIIaTH MPUIMKOM 3aKJbyuera yropopa. Onpende
KojuMa je yHampen oapeheHa o0aBe3Ha cagpKHHA YTOBOPa O OCUTypamby
uMajy IBOCTpYK 3Hauaj. OHe, Hajmpe, npema cioBy 300, ynornymwyjy
cn0001y yroBOopama YyroBOpHUX cTpaHa. To 3Hauu Jia ce IpUMemYy]jy Ia-
paJielIHO ca OHHUM O 4YeMy Cy ce YrOBOpHE cTpaHe JgoroBopuie. pyro,
BUXOB 3HAuaj joll BHILE J0JIa3d A0 H3paxkaja ako Cy CTpaHe EeBEHTY-
aJIHO YTrOBOpWJIE HELITO IITO HHUje Y CKiIaAy ca 00aBEe3HHUM 3aKOHCKUM
caapkajem yroBopa. OHe Tajga CTymHajy Ha MECTO YrOBOpHUX ozapenada
KOje HHUCYy Yy camiacHOCTH ca wuma. OHe cy, AaKiie, KopeKmughe Hopme.
To 3Haum Aa Mo HaIIeM IpaBy 3a OHE YTOBOPE UHja je cap>KUHA 3aKOHOM
olpeheHa Ta 3aKOHCKa IMPOjeKLHja CagpKUHE yroBopa yXHBa IIPUMAaTr y
OJHOCY Ha cio0omy yroBapama. Y Mepu y K0joj je caipKHHa yroBopa
00aBe3HO onpeleHa 3aKOHOM CTpaHe HE Y)KHBajy 10001y yroBapama.

Axo ce 3Ha J1a y 00JIaCTH OCHTYpamba JOMUHHPA 3aKOHCKO ypeheme
o00aBe3HE CapXKUHE YroBOpa W Jia TOCTOje jOIII JBa OTpaHHuYCHa CI000-
Jie yroBapama, JaKo je 3aKJbYYUTH y KOM CTEMeHY je IeporupaHa clio-
Ooma yroBapama. Huje cTBap camo y ToMe Ja je YrOBOPHHM CTpaHama
HaMeTHyTa o0aBe3a Jia mpubaBe HeKW OONMK ocurypasajyher mokpuha.
BbuxoBy cia06omy yroBapara BHIE TaHTHpa 3aKOHCKO IMPOIArHparse
00aBe3HOr cajpkaja TOr yroBOpa, y3 UCTOBPEMEHy Iparehy amaparypy
CaHKIMOHHCAaka CBaKe OJpe0e Koja je y CYIPOTHOCTH ca 00aBE3HUM 3a-
KOHCKHM CaJip’kajeM yroBopa, a Koja je MpoJyKT JIOrOBOpa CTpaHa.

Crnobona omnyunBama Ja au he yroBop OUTH 3aKJby4eH HE TIOCTOjU
Yy U3BOPHOM OOJIMKY Yy YTOBOPHOM IpaBy ocurypama. OHa je orpanuye-
Ha Ha OUMIJIe/IaH HAauuH y JiBa ciydaja. [IpBuU je ommreno3HaTH U OTHO-
cu ce Ha obasesna ocucypara. Onpehene Gopme o6aBe3HNX OCUTYpamba

12 3akon 0 3apaBcTBEHOM ocurypamwy, Cayocbenu enacnux PC, 6p. 25/2019, um.
172 ct. 1.
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NojaBHJIe Cy Ce OHOT TPEHYTKa Kaja je y IpYyLITBY ca3peiia CBECT O MO-
Tpebu 3amTute omrehennx nuna. Ta morpeda je mpeTmocTaBibeHa CIIo-
0o1M yroBapama Kao jeIHO] O] BPXOBHHX BPEIHOCTH YTOBOPHOT ITpaBa.
Hajno3Haruja o0aBe3Ha ocurypama jecy OCUTYpama Ol ONTOBOPHO-
cTu (TpuMepa pajay, OCHIypame 3a IITeTe YCJex ynoTpede MOTOPHHX
Bo3una).'’ Mako ce ocurypame O OArOBOPHOCTH BIIACHMKAa MOTOPHHX
BO3WIIa yOpaja y rpymy o0aBe3HHX OCHUTypama, OHO He HacTaje ex lege.
U ocurypame o1 OArOBOPHOCTH BIACHHKA MOTOPHHUX BO3MJIA 32 LITETY
npuuumbeHy Tpehum smiMma je yropopHo!'* To je ciydaj u ca ocranum
00aBe3HNM OCHTypamUMa. YIPaBO y YTOBOPHOM KapakTepy cBUX 00aBe3-
HHUX OCUTypama Tpeba BHIETH MPOCTOp 3a cI000Iy yroBapama.

Jluue Ha xome je obaBe3a Aa 3aKJby4d HEKH OOJMK 00aBe3HOT OCH-
rypama CyouaBa Ce ca JIMPEKTHUM OTrpPaHUYCHEM CI0001e yroBapama.
Omno, HamMe, ©Ma 3aKOHCKY 00aBe3y Kojy Mopa aa ucmnyHu.'® Ilpomena je
3aKOHOZIaBIIa A2 300T CTENeHa OMAaCHOCTH WM 3aCTYIUbEHOCTH onpele-
HHUX pH3HMKa OCHUTYPaHHIMMa HE MO)KEe OMTH MPEMyIITeHO 1a OIyYe O
ToMe J1a i he Te pu3MKe MOKPHUTH ocurypameM. Ha mpumepy obases-
HUX OCHTYpama BUAHM Ce Ja OTpaHnyeHe clio0oae yroBapama noraha ode
CTpaHe: M OCUTypaHHKa U ocurypasada. Haume, ocurypasad koju ce OaBH
HOCJIOBMMa 00aBE3HOT OCHUTypama MMa 00aBe3y Ja MPHUXBaTH MOHYLY 3a
3aKJbYUYEHE TOT OCHI'ypama ako OHa He OJCTYIIa O]l YCJIOBa MO KOjuMa OH
HHA4Ye CIPOBOIH TO OCUTYpPAEhE.

Hpyru ciyuyaj orpanuuema cinoboie OAyyHBama O 3aKJbYyUey
YIroBOpa THYE C€ Y208opHe obage3ze MpudaBibamba OpeheHOr THIIA OCH-
rypama. Peu je 0 yroBopHOM yclioBJbaBamy JiMlla Aa 3akjbyue onpehenu
TUN ocurypama. HajdpekBeHTHHjU MpUMep je KacKo ocurypame. JIM3uHr
KOMIIaHHj€ Cy YCIIOBMMAa IIOCJIOBama NpeaBuieiie 00aBe3y KOPHUCHUKA
JU3MHTa Aa npubaBu oAroBapajyhu MomaauTeT KacKo OocHrypama. Tako

13" C 063upoM Ha BHXOB 3Hauaj, 06aBE3HA OCHTYPama Cy JAHAC y eKCTaH3MjH. Y
pa3BUjeHUM JprKaBaMa MOCTOjU OrpoMaH Opoj 00aBe3HUX ocurypama (y ®paHiyckoj ux
nMma oxo 120).

14 Mnak, y nutepecy 3amrrure Tpelinx omrrehenux numa, mocToje cliydajeBy 3aKoH-
CKOT ayTOMAaTH3Ma, TO jeCT JeJIoBama 00aBe3HOT OCUTYpama 1 MOpel HEU3BPILeHa 3aKOH-
cke o0aBe3e 3aKkJbyucka yropopa. /IBe Hajlmo3HATHje CHTYallMje 3aKOHCKOT ayTOMaTH3Ma
cy: 1) nenoBame ocurypama y ciy4ajy HeOCHIYPaHOT BO3WIIA U 2) JCNIOBAKE OCUTYparba
KaJia je mTeTa u3a3BaHa ynoTpeOoM Hermo3HaTor Bo3wia. Buaern y: Ormanosuh 2003, 47.

15 Ipumepa pamu, npema 3akoHy o 06aBe3HOM OCHTYpamy y caobpahajy — 300C
(Cnyowcoenu enacnux PC, 6p. 51/2009, 78/2011, 93/2012 u 7/2013 — omnyka YC), Biac-
HUK MOTOPHOT BO3WIIA OYJHCAH je 0a 3aK/byyu Y2080p O OCUYPARY 00 002080PHOCTIU 32
IITETy KOjy YHOTPeOOM MOTOPHOI BO3MJIA NPHUYMHM TpehnM JIMOMMa yciex CMpTH, IO-
Bpele Tela, HapylllaBama 3[paBiba, YHUIITEHA WM OIITehewma CTBapH, OCHM 3a IITETe
Ha CTBapHMMa Koje je MpUMHO Ha mpeBo3. Mako je kpyr ymna koja Mory OUTH OATOBOpHA y
Cllyy4ajy pOy3pOKOBamba LITETE yCJie]] yoTpeOe MOTOPHOT BO3MJIA IOTEHIUjaIHO LIUPH U
o0yxBaTa pa3IH4nTa JIHIa KOja Cy y HEKOj IPaBHOj BE3H Ca BO3WIOM (BO3ad, Tapa)kKucTa,
osnamheHu Jpkalal, 0CTaBOIPUMALL), 3aKOHO/aBal] je 00aBe3a0 caMoO BIACHUKA BO3MIIA
J1a 3aKJbYYH YTOBOP O OCHTYpalby.
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yroBapame Kacko OCHIypama MoCTaje yroBopHa o0aBe3a KOpPUCHHUKA JIH-
3WHTa, K0ja yTH4e Ha Bely 3aCTYIIbEHOCT KaCKO OCUTypama y mopTdhoimjy
nmomahmx ocurypasada. Mctu je cnydaj u ca ocHrypameM 3a CiIy4aj OTKa-
3a, KOjUM 0aHKe YCJIOBJhaBajy KOPUCHHUKE IMOTPOIIAYKHX (,,KeII ) KpeauTa
(ITerpouh Tomuh 2017b, 91-112).

O orpanuuemy ciobone yropapama TOBOPHMO M KaJa c€ 3aX-
TeBa caenacrocm mpehee auya xao ycnog 3a 3axmyuerve yeosopa. Ta-
KaB je cly4aj KOJI OCUTypama >KHBOTa 3a Cllyyaj CMpTH Tpeher nmua
U ocurypama of mocieauua Hecpehnor cmydaja (Bonnard 2012, 326;
Mynejuh 2005, 468). Y 300 ce npenusupa ja ce OCUTYpame )KUBOTA U
ocurypame ojf HecpehHOr cilydaja MOTY OIHOCHTH Ha >KHBOT yroBapaua
ocHurypama WIH Ha XHBOT Hekor Tpeher nuna. YroBapad ocuryparma He
MOXeE Ja OJpEeAN HEKO JIHIE Ka0 OCUTYPaHO JIMIE Y OCUTYpamy KUBOTA
3a Cllydaj CMpTH 0e3 HeroBe cariacHOCTH. M3 pasmora 3amitute OBOT
JHIa U O4yBamka jaBHOT MOPETKa y OOJIACTH OCUTYpama JHLa, 3aXTeBa
Ce camniacHOCT TOr JiMIla, WHaye je yroBop Humras. CarflacHOCT OCH-
TypaHorT JMIa, Koja O4YMIVIENHO Mopa jAa Oyne mpubaBibeHa MPETXOTHO
(Tj. o 3aKkJpyuyema yropopa!), uma 1uJb Aa 00e30enu J1a ce OCUTYPaHO
JIEe YNO3HA ca CBUM OKOJHOCTMMAa YTOBOPHOI OJHOCA YHjH je aKTep,
a moce0HO ca THM KO je yroBapad OCHUTypama, Ko fie OUTH eBeHTyaJlHu
KOPHCHHUK, KOJIMKO je OCHrypaHa cyMmMa WTHA. Ta carmacHOCT Mopa OUTH
Jara y MOJMCH WM OIBOjEHOM HMHCMEHY MPHJIMKOM MOTHHCHBAHKba MOJIH-
ce, ca Ha3Ha4eweM ocurypane cyme.'® Cmarpa ce 1a je THME OCHIYpaHoO
JIMIIE a0 CBOj NPUCTAaHaK M Ha 3aKJbyYeHE€ YrOBOpa U HA BUCHUHY CyMe
ocurypama. YTOBOp O OCUTYpamy jKuBoTa Tpeher nuia 3a cirydaj cMpTH
HuIITaB je 6e3 carmacHocTH Tor Juia.!” Ha HUIITaBOCT ce MOKe MO3BaTH
CBakKo (arcoyyTHA HUIITABOCT).

O ToMe y K0jOj MEpH je orpaHuueHa cjI000/1a yropapama OCUrypa-
HHKa CBEIOYH MOJATaK Jia OH, OCUM LITO y ofipeheHrM ciiydajeBiMa Mopa
Jla 3aKJbY4U YTOBOP, 110 3aKOHY Yy HEKOJHKO CIydajeBa TOKOM oapelhenor
BpeMeHa He MOXe Ja u3ahe M3 yroBOpHOT OfiHOca ocHurypama. Ocury-
paHUK ce, JaKje CyoyaBa Kako ca HaMeTameM 00aBe3e Ja 3aKby4d yro-
BOp, TaKO M Ca OrpaHHYCHUMa KOja TAHTHPajy HEroBO MpaBo ja usahe
U3 YrOBOPHOI OJHOCA ocurypama. CIMKOBHTO PEYCHO, HeroBa Ciio0o-
Jla yroBapama HamaJHyTa je ca CBUX CTpaHa. Tako je ocucypanux Koo
BULLE2OOUUILUX  OCUSYPARA  UMOBUHE 3AMOYEHUK OCU2ypasaid, Koju

16 Venos 3a saxmyuerse nynosascnoz yeo6opa 0 0cuzypay 3a Ciyudj cmpmu

mpehez 1uya je NUCMeHU NPUCMAHAK MO2 TUYd Y NO21eY CAMO2 3aK/bYUersd, A U BUCU-
ne ocueypane cyme“ (Ilpecyna Bpxosuor cyna Cpouje Pe. 6p. 5661/95 on 17. janyapa
1996. ronune).

17V Teopuju ce mocTaBmIO MHTAmE 12 M OCHTYPAHO JIHIE MOXKE JATH CArIAC-
HOCT KacHHje (HaKoH 3aKJbydera YroBopa) U THME Ta OCHKHTH. Y HEMadKoj TEOpHUjH
ce TakBa MoryhHOCT Herupa (jep je ped O alcoNyTHOj HUINTAaBOCTH), HOK UTAJINjaHCKH
TeOpeTHUapH He HCKIbyuyjy Ty Moryhuoct. Bugern y: Curkovié 2009, 86.
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MOXKE J1a TTIOBPATH YTOBOPHY CJI000IY CaMo aKo je CIpeMaH Jia IUIaTh 3a-
koHCKY ,,lieny" (Ilerposuh Tomuh 2015, 259-261). Haume, mpema 300,
KOJl yroBOpa 3aKJby4EeHHX Ha IMEPUOA IY)KU OF 5 TOAWHA OCHTYPaHHK
MOXKE€ TeK M0 MCTEKY OBOT MEepHoJa M3jaBUTH Jia YTOBOP OTKasyje, y3 OT-
Ka3HH POK o 6 MecelH. 3aKOHOIaBall je TOKOM TOT IEepPHOoJa 3aMpP3HYO
MpPaBO OCUTYpaHWKa Na n3alje U3 yroBOpHOT OHOCA, IITO je jOIl jeHO
OrpaHNYeHC¢ HETOBE YTOBOpHE ci1o0oae. TakBu yroBopu ce MO MpaBUITy
3aKJby4y]jy MOJ IIOBOJBHUJHM YCJIOBHMA 332 OCHT'YPaHHKA, Y3 000paBame
nomycra. C TUM y Be3H, CTaB je Cy[CKe Ipakce Ja ako OCHUTypaHMK pac-
KUHE YroBOp Ipe 3aKOHOM IIPOIHCAHOr poKa, MMa 00aBe3y J1a OCHrypa-
Bady HAKHAJIM INTETYy KOjy TpIH 300r mpeBpeMeHor packuna. Llltera ce
o0ngHO cactoju y mopahajy omoOpeHHX momycra U oOaBe3u mahama
npeMuje 3a CBe BpeMe 3a Koje HHUje MOrao JIETalHO PACKUHYTH YTOBOD
(bemanuh 2016, 121-137).

3.2. Cnoboma u3bopa cayroBapadya

Hwu cnobona n3bopa cayroapada Huje HeorpaHndeHa. [lomazehn ox
CTaTyCHHUX IPOIINCa, OCUTYPAaBaYH MOT'Y J1a ce 0aBe MOCIOBHMA OCUTYPaba
TEK HaKOH Jo0ujarma J03BoJie 3a pax on Haponue OGanke CpoOuje. Beh y
3axXTEBY 3a W3/1aBamb€ JI03BOJIC OCHUBAYM Tpeba aa ce u3jacHe aa i he ce
0aBUTH MOCIOBHMA )KUBOTHOT WJIM HEKMBOTHOT OCUTYPama, OMHOCHO 2
mu he ce 6aBUTH CBUM WM TIOjETMHUM TTOCIIOBUMA U3 HEKE O] THX BpCTa
ocurypama. To, rakiie, 3Ha4M J1a OCUTYPaHUK U KaJia 3aKJbydyje YroBope
n3 cepe 100pOBOJHFHUX OCUTYpama MOXeE Ja ,,0upa’ INIEHITMPAHOT OCH-
rypaBadya 3a OHE TIOCJIOBE OCHUTYpama Koju cy meMy morpeOHu. Hberosa
je cnobona n3bopa cayroBapaua orpaHHUYCHa 3axXBasbyjyiu HHTEpBEHIU]U
CTaTyCHOT 3aKOHOIABCTBa ocurypama. OH, CTOra, He MOXE Ja 3aKJby4H
YToBOp ca OWJI0 KOjuM cayroBapavyem, Beh camo ca OHMM KOjU HCITyH-aBa
CTPHKTHE 3aKOHCKE YCJIOBE JIa C€ Ha30BE OCHI'ypaBadeM.

OcumM Tora, croboma yropapama I0IaTHO je OTpaHHYeHA Y CIIydajy
3aKJbyuema 00aBE3HMX OCUTYparma: yroBOp ce MOpa 3aKJbYUUTH U TO ca
OCHTypaBaueM Koju ce 0aBe MoCIoBUMa 00aBE3HUX OCUTYPAba.

3akoHCKa MHTEPBEHIIMja CTaTyCHOT KapakTepa ofipaXkasa ce, JTaKie,
Ha YTOBOPHO IIPAaBO OCHTypama. 300T cHCTeMa J03BOJIA KOjU BaXKH y CEK-
TOpY OCHTypama ciobona u3dopa cayroBapada je JOAATHO OTpaHHUYCHA.
Ta wHTEepBeHIHMja je 3HAYajHA 3a 3AIUTHTY OCUTYpPaHWKA M YOIIITE MO-
TpolIaJa yciryra ocurypama. bynyhu na 3akspydyjy aneatopHu yroBop ca
CTpaHOM Koja he OuTH IyXHa Ja WCIyHH o0aBe3y y ONMKO] WM Jajboj
OymyhHOCTH, 32 FBUXOBY 3aIUTHTY je KJbYYHO TO IITO IPABHU CUCTEM yBO-
i TapaHTHje JUKBUIHOCTH M COJBEHTHOCTH OcCHUTrypaBada. [lakie, Ha
OLIEHY CTElleHa OrPaHUYEeHOCTH CI000/Ie YyroBopama y MpaBy OCHIYpama
yTH4e HE caMO YrOoBOpHU Beh M cTaTycHU 3aKoH.

110



Harama [lerpoBuh Tomuh (ctp. 100-127)

3.3. Cnobopa ypehuBama capKUHE YyTOBOpa O OCUTypamby

Cnobonma onpehuBama caip>KHHE YyroBOpa je, peMa HalleM MHIII-
JbEEY, OKOCHUYA C10600e yeosaparba, a OHA je HajBUIIE OTpaHWYCHA Y
YTOBOPHOM IIpaBy ocurypama. OHa 3Ha4M Ja Ccy CTpaHe CIo0omHEe na
ypesie caapXHHY YroBOPHOT OJHOCA, TO jeCT Jla CTBOPE MOjeJNHAYHE
YrOBOpHE HOpME 4YHMja MpaBHA CHara HUje HUINTA Mama OJ NMPaBHE CHa-
re ONIITHX 3aKOHCKUX HOPMH. 3a yrOBOpHE CTpaHe MMa OTPOMHY BaX-
HOCT TO IITO MOTY Jia C€ JIOTOBOPE O CBHM YTOBOPDHHM Kiay3yiama, a
HApOYHTO O: POKOBHMA 32 UCIYHCHE YTOBOPHUX o0aBe3a; Mmoclienuiiama
3a Clly4aj J0Iihe; OCHOBY PAacKH/a yroBopa; HAYMHY pellaBama CIopoBa
utH. BpojHa orpaHudema u JieTalbHA PEryjJaTuBa yroBopa O OCUTYpamy
YHHE OTPaHUYEHOM CTBapasiadyKy Mol yroBOpHHKA.

[Ipu3Haru cnobony yroBapama Kao 3aKOHCKY KaT€roOpHjy y3 UCTOB-
PEMEHO 3aKOHCKO onpehrBame cagpKHHE yroBopa O OCHUTypamy y OUT-
HUM IIpTamMa y HeKy PYKy je KOHTpaguKTOpHO. MeljyTum, 3a TO mocToju
OIpaBJame y KapaKTepUCTUKaMa caMoOT yTOBOpa U MOTpedu Ja ce 3alTUTH
cnabuja cTpaHa. 3anmpaBo, codona ypehuBama cajp>kKHuHE yTOBOpa Y yro-
BOPHOM TIpaBy OCHTypama CBEJeHa je Ha He3HaTaH Opoj AMCIIO3UTHBHUX
HOPMH. Y3 TO, OHA je U Y TOM OOJIMKY OIpaHMYEeHa YCIOBHMa OCHTYpamba
Koje ocurypasad JIOHOCH yHampen. IIputoM je nckibyueHa moryhHoct
nperoBapama 0 OHOMe WITO je ypeheHo ycrnoBuma ocurypama. [laxie,
cnobona ypehuBama caapkuHEe yroBopa O OCUTypamy CBOAM CE CamoO Ha
n300p m3Mel)y KOHKypEHTCKHX yCJIOBa OCUI'Ypama — T3B. Contracts terms
shopping (Petri¢ 2013, 20).

Ja 6ucmo obGjacHHUIM Ty TBpPABY, MOJACETHNEMO Ce 3aKOHOIABHOT
MeTola KOjUu c€ KOPHUCTHU 3a yrosop o ocurypamy. 300 je 3a yroBop o
OCHUTYpamy HPUMEHUO T3B. CHEYUjaIHy 3AKOHOOAGHY MeXHUKy Koja ce
pasyinKyje oJ METoAa KOjU Taj 3aKOH KOPHCTH 3a OcTajie yrosope. 3a-
IITHTa OCHTypaHHUKa Kao clladuje cTpaHe 3axTeBa HajBehu Opoj mmrepa-
TUBHUX HOPMH, JIOK je OpOj MUCHO3MTHBHUX 3HA4YajHO MamH HEro KOJ
JIpYyTUX yroBopa. YBoleme UMIepaTuBHIX HOPMHU HHj€ MOTHBHCAHO CaMO
3aITUTOM ciabuje cTpaHe (moTpolinaya), Beh Ciy)ku U 0CTBapewmy APYTHX
IUJBEBA, O] KOjUX CY HajOUTHHjH 3aIITUTA JABHOT TIOPETKA Y OCUTYpamy U
MOCPEIHO ycarlallaBambe yCiIoBa OCUTypama Kao U3BaHPEIHO 3HAYajHOT
u3BOpa mpaBa ocurypama. He camo ma cy y 300 ypehena ckopo ca
MUTalka YyTOBOPHOI OIHOCA OCUTypama Beh je TO yUuIeHO TEXHUKOM KO-
reHTHUX HOpMu. OcuMm BehuHCckux ummepatuBHuX, 300 cagpxu Mambu
Opoj nucnozutuBHUX HOpMH. To je ompenumua mo kojoj he 300 ocra-
TH ynamheH y UCTOpHjH IpaBa ocurypama. Hamomumemo aa y marepuju
OCHTYpama, OCUM BENMHCKMX KOTEHTHUX M MambHHCKUX AMCIO3UTUBHHUX
HOpPMH, TIOCTOj€ W T3B. OJYKOTEHTHE HOpMe (jemHocTpaHo oOaBe3yjyhe
HOpMe, ModynpuHynHe Hopme). Ilocienma ,,BpcTa® HOPMH NPEACTaBIba
OpPUTMHAITHOCT MPaBa OCUIypama, Koja ie TeK TOKOM jayama aKTUBHOCTH
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y objacTu 3aIITUTE MOTpOIIadya Ha HUBOY EBporcke yHHje mocraTtu pa-
CHPOCTPambEHUJH METOA PeryIrcama YrOBOPHOT MpaBa.

Yuramem nena 300 koju ce OIHOCH Ha YTOBOP O OCUTYpamy CTH-
ye ce yTUCAaK Jja Cy CKOpPO CBa MUTama YroBOpa O OCHTypamy — II0YEB
0]l MOMEHTA 3aKJbyu€Hha YIOBOpPa 110 HKErOBOT IIpecTaHKa — yHAIPen ype-
hena.'® Beh cmo ykasanu Ha TO Ja je 3HayajHO OO€JEXje MpaBHOI pe-
KKMMa yroBopa o ocurypamy Ha ocHoBy 300 demamnocm perynaruse.'”
[TocraBspa ce muTame Aa JU ce TO o0elexje MHaue cpehe y yroBopHOM
npaBy, Koje obelie:kaBa MPHHIMMII ayToHOMHje BoJbe.”’ 3a mopeheme ca
YTOBOPOM O OCHUTYpamy HajOO0JbH Cy YTOBOPH O IpeBo3y. M 3a BUX Baxu
MPUHITUN AeTaJbHOT ypelhema CBUX MpaBHUX MHTama. 3amTo? 3aro IITo
j€ TIPUHIIMI JIeTajbh3Ma CBOjCTBEH PEryJaTUBH OHMX YTOBOPHHX OJHOCA
KOje KapakTepHlle acuMeTpuja cHara W MH(OPMHCAHOCTH CayroBapaua.
Kako apyraumje 00e30equTy He caMo aJeKBaTHY 3alITUTY OCHTYpPaHUKa
(v KOpHCHHUKA TpeBo3a) Beh M caMo onBHjame TOI YTOBOPHOT OAHOCA
Ha MOKeJbaH Ha4MH aKo He JeTaJbHUM IPONMCHUBAamEM IpaBa U o0aBe3a
cTpaHa, OJHOCHO YHOIIICHeM 3abpana? [lpunyun demasusma je, oaxie,
Y cayoicou ouysarea OANAHCA Y Y2080PHUM OOHOCUMA Koje Kapaxmepuuie
Hejeonakocm y o6uno kom ooauxy. OcuMm TOTa, 3aXBajbyjyhul MpUHIUITY
JeTajbHE PeryJaTuBe U MHOLITBY MMIEPAaTUBHUX HOPMH Ha3Hpe CE yCTa-
HOBa jaBHOT TOpETKa y OCHTypamy. To je cBakako joml jemHa oj ocole-
HOCTH Konmu(ukaiuje yropopa o ocurypamy y 300. Hanme, y ommrem
IleTy jaBHU TOpenak Huje OMo MOMEHYT CBe 110 HOBena u3 1993. roamme.

Nako HecropHO KOpHCHa, KOMOMHAIIH]ja HATIIPOCEYHOT KopulThema
KOr€HTHOT METOZla W JIeTaJbM3Ma IPUINKOM PpETyJIaTHBe CKOPO CBHX
NHUTamba YTOBOPHOT OIHOCA IOTPOIIAYKHX OCUTYpara YHHHU BPIIO CyXkKe-
HUM MaHEBApCKH IIPOCTOP YTOBOPHHX CTpaHa 3a cio0omy yroBopama.
OcuMm mTO ce Ha Taj HAYMH TapaHTyjy MUHHMaJlHa NpaBa ¥ HHTEPECH
HOTpOIIada, OCHTypaBaduMa ce IIajbe HEJBOCMHCIICHA IOpyKa Jia je Taj
JIe0 TIPaBHOT MPOMETA II0J] CTPOTMM HaJ30pOM 3aKOHOIABIA M aa Hehe
MOhM MHOTO Ja OZCTYMajy Ol 3aKOHCKO2 MoOena npaea u obaseza Koja
Ipoun3iIa3e M3 YrOBOPHOT OIHOCA OCHTYpama. 3alpaBo, Ha Taj HAYHMH CeE

18 Bynylu na je 6poj MOTYNMIIEPATHBHIX H JHCIIOSHTHBHHX HOPMH Y YTOBOPHOM
IpaBy OCUrypama OpojuaHo MamH y OIHOCY Ha HMIIEpaTMBHE HOpMe, aHaiu3upaheMo
IpBE JIBE KaTeropHje HOpMH (HaIl. ayT.).

19 Tpusmumn neramusma Huje npeBasuleH HU HA JaHAIIEBEM CTYIEY Pa3Boja BO-
nehnx 3aKOHOIAaBCTaBa OCHUTypama. AKO ce aHaIM3Upa OMIO0 KOjU MOJIEPHH 3aKOH O yro-
BOPY O OCUTYparby — OJ] HEMauKoT WK (PaHIlyCKOT PEKO CKaHAMHABCKHX 10 OpUTaHCKOT
WM HEJIABHO YCBOjEHOT OyrapcKOr 3aKOHAa — CTHYE C€ YTHCAK Ja 3aKOHO/aBall HHUIITA
He mpemymTa ciydajy. OBo 3aTo IITO OM ce CBaKko MpOIYILITame 3aKOHOJABIA 1a HEKO
NHUTakE Ypeay Ha KOTCHTaH MU MOJIyKOTeHTaH HaulH MOIJIO OKPEHYTH MPOTHB MOTPOILIa-
4a yciyra ocurypata. Bugeru y: Ilerposuh Tomuh 2018b, 65-82.

20 [punyun demamuzva npahen KozeHmHoM U NOLYKOZEHMHOM MEXHUKOM Pe2yilu-
cara npedcmasma 000UmHy KOMOUHAYU]Y 3a Y2080 O OCUSYPAIb).
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UCIIOJbaBa jaBHU MOpENaK 3alTuTe y obnactu ocurypama (Cardoso 2014,
96). 3a ocurypame je cnenuprIHO Ja ce jaBHU MOPEAAK ACTUMHUYHO I10-
KJana ca npuHyIHUM nponucuMa (Soto 2008, 120), nako HecriopHO 00y-
xBara u BpeqHocHy komnoHeHTy (Tomuh 2019, 40). Maxko je oH 1 je3nuku
oIBOjeH on mpuHyAHUX npomuca y 300, jaBHH HOpeaK y OCUTypamby
YMHE KOTEHTHH U MOJYKOTCHTHH MPOIHUCH.

OrpaHnyeme ayTOHOMHUjE BOJbE YTOBOPHHUX CTpaHa y 00aBe3HHM
OCHUTypamuMa, OCUM y 00aBe3! 3aKJby4eha yroBOpa, UCIOJbaBa Ce U Kao
HEeMOTYHHOCT /1a Ce OACTYIH O/l HMIICPATUBHIX 3aKOHCKHX 0fpeiada Ko-
juMa je oapehen obmm ocurypasajyher HOKpI/Iha Taxohe, ocurypaBad He
MOXXE J1a yHecCe HMCKJby4eHe IITeTe Kojuma Ou ce cy3wino nokpuhe me-
(UHKMCAHO 3aKOHCKUM Ofpendama; He MOXKE /1a UCKJbYYH U3MAaKIy JT00UT
(naxo ta moryhnoct npomsnazu u3z 300), HE MOXe J1a yHece oapendy
KOjOM ce He INpU3HAje yMamemhe BPEJHOCTH BO3WIA 300T OIpaBKe, HE
MOXKE J1a TIPUMEHHW TOAWIIGH TIPOICHAT aMOpTH3alldje Ha YTBpHHUBarme
IITeTe Ha BO3WIIY, HE MOXKE Ja MCKJbYYH 3aKacHeJe ITeTe W3 rmokpuha
uta. (ITak 2018, 238-239).

O moceOHOM KBaJHTETy OrpaHUuYEHa CII000AE YroBapama TOBO-
pPUMO KOJI KOJIEKTUBHHMX yroBopa. CaM MeXaHHM3aM 3aKJbyuemha THUX YIo-
BOpa — T7E je LCHTPaIHa (urypa YroBapad OCHIypama — YHHH yYTOTHKO
TaHTMPAHOM TO3HIIH]y OCHIYPaHHKA, KOjH HeMa alcollyTHO HUKAKBy Moh
TperoBapaa W yTHlaja Ha CajpKHHy yTOBOPHHX npaBa u obaBesa. Me-
XaHM3MOM KOJICKTMBHHX YTOBOpa O OCHUTYpamy jOII BHUIIE C€ MOTCHIIH-
pa aTXxe3MoHW KapakTep yroBopa, Oyayhw na mpumagHHUK Tpyme, TO jecT
OCHTYpaHWK, HEeMa HU HajMamy nperoBapauky moh. OH camo mpucTyma
YTOBOpY y LIEJIMHHU, U TO Ha OCHOBY CIIOpa3yMa yrobapada OCHUTypama 1
ocurypasada (Goldie-Genicon 2008, 1).

V3 cBe mITO je O caja MOMEHYTO, CII00OIy YroBOpama OrpaHu-
4yaBa jom u MOTyhHOCT cyna Aa oracu HeBakehum kiay3yne Kojuma ce
HapylllaBa yroBOpHA paBHOTEXAa Ha INTETY MOTpOIIaya, y3 HCTOBpEMe-
HO OJIp)KaBam-¢ YroBopa Ha CHa3M aKko MOXKE OICTaTd 0e3 THX Kiay3yla
(ITerposuh Tomwuh 2015, 361-363). To 3Haum ma y obmactu ocurypama
Tpeba pauyHaTH Ha JIBE BPCTE MHTEPBEHIIMja Y YTOBOP O OCHTYpamy: MpBa
je TIPeBEHTHBHA U 3aKOHCKOT je TOpeKIia, a Apyra je peakTHBHA U CYJCKOT
je mopekiia. 3akoHOIABAIl je TUME YBEO JIBa CTy0a 3allTUTE cllabuje cTpa-
HE, YHjUM C€ CHHEPTHjCKUM JISjCTBOM JOJATHO CYKaBa I0JbE MPUMEHE
cio0ojie yroBapama y yroBOPHOM TIpaBy OCHTIYpamba.

4. YCMEPEHA CJIOBOJA YI'OBAPABA — I[TOJTYKOI'EHTHU
METO/ 3AKOHCKE TEXHUKE

300 campxxu mporpamMcKy oapendy mpema Kojoj je OICTyTame O
ocTanux oxpemada (OHMX Koje HUCY MMIIEpPATUBHE), YKOJIUKO HUjE 3a-
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OpameHO OBUM WIIH KOjUM JPYTUM 3aKOHOM, TOMYIITEHO CaMO aKo je
Yy HECYMIbMBOM HHTEPECY OCHUTypaHuka. [1ocTaBiba ce MUTame Kako ca
u3BecHoNhy yTBPIUTH Ja je HOpMa MONyHUMIIEpATHBHA. TakaB 3aKOHCKH
METOJ MOJpa3yMeBa MPETXOAHO TyMauyeHEe HOPMH ca IUJbEM Ja Ce yT-
BPIIU Jia JIU TPy»Xajy MOTyNHOCT M3HANaXeHa MOBOJGHHjEr pelickha M3
yraa ocurypanuka.’! Jlakie, HOpMa je IMOJyHMIIEpaTHBHA aKo JOIMyIITa
caMo OJICTYTama y jeIHOM MPABILY KOjU je TeHeprCaH HECYyMILUBUM HHTE-
pecoM ocurypannka. MUHAMYM 3allITUTE MPaBa U HHTEpeca OCUTypaHUKa
KOjU TIPY’Kajy MONYKOTeHTHE HOPME Y UCTO BpeMe Tpeba Ja Tpacupa myT
OCHTypaBauy Ka MOXEJbHOM KBAJHMTETY OJICTYNAama Off aKTyellHEe peryra-
tuse (Bataller, Latorre, Olavarria 2007, 35, 169). Mexanu3mu Koje mnpyxa
MPaBO OCHIypama CacToje Ce, 3aMpaBo, y 003UPAHOj U VHULAMEPAIHO]
umnepamuernocmu Hopmu. VI3 MOMTYKOTEHTHOT KapakTepa HOPMH MPOU3-
7a3M a ¢y JOMYIITEHE Kiay3yye KojuMa ce MmoOoJbIIIaBa Mmojaokaj OCHUry-
paHUKa W KOPHCHUKA MPaBa U3 OCUTyparba MPU3HAKLEM MPaBa Koja nHa-
4ye HeMajy Mo 3aKOHY WK OJICTYTAmkEeM O] MPUMEHE 3aKOHCKUX ofipenada
KOje HHUCY HajmOBOJbHU]jE 32 HUX.>

C o03upoMm Ha TO ma cy Heka pemema 300 yBenwko 3acrapena,
MOJTYUMITEpAaTHBHE HOPME TIPYKajy MOTYHHOCT HAIIOj MPaKCH OCHTYPama
Jla ce MOHAIa Kao JIa je peryJaTopHU OKBUP MHOTO MOJICPHHUJU HETO IITO
jecre.

[MoykoreHTHH METOJl UMa BUILECTPYKH 3Ha4a] 32 YTOBOPHO TPaBO
ocurypama. [IpBo, Ta onpenda uMa orpoMaH 3Hauaj jep 3axBajbyjyhul 0]
cnobona yropapama y 00JacTH T3B. KOMHEHHUX OCHTYpama HHUje MOTIY-
HO ykuHYyTa. FhoMe je mHayrypucaHa ycMepeHa ciio0ojia yroBapama Kao
BPEIHOCT KOja ce HaJ0Be3yje Ha 3alITUTY MOTpoIlada yciayra OCHIYpamba.
VYrpaBo TOCTOjarbe TMONYNPHHYAHAX HOPMH omoryhaBa Ja yroBop o
ocurypamy Oyme m3pa3 ciio0oze yroBapama, a HE 3aKOHCKE ITPOjeKITHje
MPETHOCTaB/EHUX MpaBa U o0aBe3a cayrosapada. 3ampaBo, Kaja ce Ty-
Ma4ye HOPME U 3ay3MMa CTAHOBHIITE O TOME Jia JIU C€ Of FbHX MOXE OJi-
CTYTIMTH, HEOIIXOTHO je Ja Tymad IpaBa Oyme mobap mo3HaBajal 3amTuTe
norpomaya. Y CKJIaAy ca TaKBUM KapaKTepOM MHONYNPUHYIHHX HOPMH,
nompowauu ce He Mo2y oopehu npaea Koja cmuiy Ha OCHO8Y CaMo2 3a-
xona (Cikara 2010, 45). Taxohe, nuwmase cy yzosopne 0dpedbe Kojuma
ce 00pedbe 3aumumnoe Kapakmepa Merajy Ha wmemy nompowadda. ¥3
mo, He Modice ce 00CMYnamu 00 3aKOHCKUX 00pedaba Ha Ha4uH KOjum ce
maueupa jagnu nopeoax y obnacmu ocucypara HUmu 00Cmynarbd mozy
bumu Ha wmemy ocu2ypasaud.

2l Mpema munubewsy mpogecopa Illynejuha, cienche Hopme 300 cy monymnpu-
HynHe: wi. 908, 913, 914 cr. 3, 917, 932, 955. Bugern y: Llynejuh 2005, 51-52.
22 A contrario, JEeMHOCTaHe U3MEHE KOjUMa Ce ONCTYyINa Ha OO KOjH HAYHH O M-

NepaTHBHUX HOPMH CMAaTpajy ce HeMpaBHYHUM Kiay3yitama. Bumern y: Barrientos 2016,
104.
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Jlpyro, MONYKOTEHTHH KapaKTep HOPMH MMa 3HauajaH yTHIQj Ha
WHIYCTpUjy ocurypama. OHO MTO je y IBHMa PEryIucaHo y 00JacTh
3alITUTE cllabuje CTpaHe MPeACTaBiba NOIA3HY OCHOBY 3d Ocucypasade.
MoryhHocT oficTynama O 3aKOHCKHX CONYIIHja MOXKE CE KPETaTd camo
Ka yHarpehemy (1modospImamy) Mmookaja MoTpoIIada yeiayra OCUTypama.
Wnu oxcrymama o5l HEMOBOJLHUX HIJIM 3aCTapeiuX 3aKOHCKUX CONIYIIHja.
JlpyruM peduma, yroBOPHE WM Kiiay3yJe YCIOBa OCUTYpama HU Y KOM
CiIy4ajy He cMejy OMTH Ha IITETy OCUTypaHUKa WIIH YOIIIITE HEITOBOJHHH]E
M0 KErOBE MHTEPECe O] MUHUMAJIHE 3allITUTE KOjy Tpyka Baxkehu pery-
natopHu okBHp. HaBenheMo HEKONMHUKO MOMYIPUHYIHUX HOPMH Y TIPUIIOT
Hallle TBPIIHE.

[Ipema 300, y ocurypamy HMOBHHE, aKO yroBapad OCHUTypamba
HE IUJIaTH TPEeMHUjy Koja je JOcIena Iocie 3aKk/byuea YyroBopa JIo J0-
CMEJIOCTH HUTH TO YYHHHU KOj€ OPYro 3aMHTEPECOBAHO JIUIIE, YTOBOP O
OocUTypamy MpeMa CaMOM 3aKOHY IIpecTaje Mo MCTeKy poKa Oj Tpuie-
CeT JaHa Of JaHa KaJa je yroBapady OCUTypama ypy4deHO Mpernopyde-
HO TIMCMO OCHT'ypaBaua ca 00aBelITCHhEeM O JOCHENOCTH MPEeMHje, ¢ THM
IITO Taj POK HEe MOXKe rcTehin mpe Hero mTo MPOTEKHE TPUAECET JaHa Of
nocnenoctu npemuje (wi. 913, cr. 3). Ilomazehn oxg 300, ocurypasau
KOjU Ce O[UIy4YH Jia TMOIlajbe OMOMEHY yroBapady OCHTypama O JIOocCIie-
JIOCTH TpeMHje OCUrypama Tpebasno OM Ja My OcTaBH POk ox Oap Tpu-
JieceT aaHa 3a miahame mpemuje, y3 MpeTihy MPECTAHKOM yroBopa ako
obaBe3a He Oyle M3MHUpeHa y TOMEeHyToM poky. I1ITo ce Tude movekHor
pOKa, HeMa CMETHHU 32 HEroBy KBATU(HKAIHN]Y KAO MOIYUMIICPATHBHE
HopMme. CMmarpamo ja HOpMy Tpeba TyMaduTH Tako Ja 00aBe3yje OCHTY-
paBaya Jja OCTaBH MOYEKHU POK O]l HajMamke TPUACCET JaHa. AJIH, aKo je
OH YIO3HAT ca THM JAa yroBapad Hehe mMohu ja M3Mupu 00aBe3y y Tako
KpaTKOM POKY, HEMa CMETHbH Jla ce TMOYCKHU POK mponoHrupa. To 6u 3Ha-
YHUIIO JJa OCHT'YPaBau OCHI'YPaHUKY MOXKE Jia OCTaBH U IyXH pok ox 30
JlaHa 3a M3MHpeme obaBese. To MpaBHWIIO je y HEKY PYKy 3allTHTHUYKA
HACTPOjEHO MpeMa MOTPOoIIadyy OCUTYpama jep YBOAM JOMYHCKH TO jeCT
,»HOBH POK 3a W3BpIICHE Haj3Ha4YajHHje O0aBe3e. AKO je OCUTypaBau
MOCTYIHO y CKIIAAy Cca THM TMPaBHJIOM, MOTPOIIAY OCHTypama WMa Ha
pacronaramy HajMame fomatHux 30 maHa 3a UCymeme o0aBese. themy
ce Jlaje HAKHAJTHW MPUMEPEHH POK 3a UCMYHhEHhe IIaBHE 00aBese, MTO
je moOpo pemieme. AKO Ta HE WCKOPHUCTH W HE IHIATH MPEMHU]Y, YTOBOP
npecTaje Mo caMOM 3aKOHY MCTEKOM MOYEKHOT poka.”* TakBO Tymadere
HHj€ CaMO Y HHTEpPECy OCUTYpaHHUKa — KOME C€ BOJbOM OCHTIYypaBada MOKe
NPYKUTH TYXKH POK 32 UCIIyH-CHe HajOuTHHje 3aKkoHCKe oOaBe3e — Beh je

23 AKO yroBopau OCHTYpama HE HCIUIATH HPEMH]y OCHTYpama IOCIHEly IO

3aKJbyderby YTOBOPAa, YTOBOP O OCUTYpamby IPEcTaje 110 CaMOM 3aKOHY IPOTEKOM POKa Of
30 maHa ox ypydema MperopydeHor IICMa OCUTypaBada ca 00aBEIITEHEM O JOCIICIOCTH
npemuje (IIpecyna Bumer npuspensor cyna, [x. 6726/97 ox 8. okrobpa 1997. ronune).
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in favorem yroBopa o ocurypamy. OcTaBbambeM AyXer poka 3a miahame
JToCTIeTie TIPpeMHUje OCUTypama moBehaBajy ce maHce Ja yroBOp OICTaHe.

Hopme o xojuma je Omiio peuu MpencTaBibajy MpUMEp MONYIpH-
HYJIHUX HOPMH, T€ CE O]l BbHX MOJKE OJICTYIIUTH Y HHTEPECY OCHIYpPaHHKA.
Tako je moryhe moueKkHH POK MPOLYXKHTH, ajd HE U CKPATUTH. 3allTHT-
HHM KapaKkTep TUX HOpPMHU 3a0pamyje Jla Ce yCIOBHMa OCUTypama Mpej-
BUJIM ayTOMATCKH IPECTaHaK yroBopa, To jecT 0e3 ynyhuBama oromMeHe y
cilydajy Ja mpeMuja Huje miaheHa o JoCIenocTy.

VY ocurypamy *KHBOTa MOCTOje MoceOHa MpaBuia O Mocienuiama
Hermahama npemuje ocurypama. [Ipema TUM npaBUIMMa, OCUTYpaBad He
MOXX€ TPKUTH HCIUIATYy MPEMHje CYICKUM IMyTeM. AJHM, 3aKOH My Jaje
MOTyRHOCT Za peayKyjy CyMy OCHrypama Ha W3HOC OTKYIHE BpEIHO-
CTH WM Ja packuHe yroBop. [IpBa ommuja je pesepBucana 3a yroBope
KOZ KOjuX ce (opMuUpa MaTeMaTHdKa pe3epBa, Mo YCIOBOM Ja Cy HO0T-
ne ruahene Gap TpH roguImke npemuje. Jpyra onmuja Baxu 3a yroBope
KOjU HEeMajy MaTeMaTH4Ky pe3epBy. Haie je Munbeme 1a je npBa onmyja
ypeheHa monmynpuHyIHHM HOpMaMa W Jla OCHTYpaBau MOXKE Ja M3BPIIN
peoyKUMjy CyMe OCHUTypama M HAKOH YIUIaTe JBE TOAWIIbE TpEeMHje
ocurypama. TakBo TyMayeme je y MHTepecy yroBapada OCUTypama U
oJpKaBama yroBopa Ha CHa3M.

[Mpema 300, kaja ce qOroAu OCUTYpaHH Cy4aj, OCUTYpaBad je ay-
JKaH Jla UCIUIaTH HaKHAIy WM CBOTY onpeljeHy yroBOpoM y yroBOPEHOM
POKY KOju HE MOke OuTH nyxu of 14 naHa, pauyHajyhu on maHa kana je
ocurypasau JIoOMO 00aBEHITCHE J1a C€ OCHTYpaHH CIIy4aj JOTroauo (4.
919, cr .1). 3amTura noTpoiiaya OCUrypama He Ou Ouia MOTIHyHa Ja 3a-
KOHOM HHje MPONHUCAH POK Y KOME OCHUTypaBau TpeOa OCHUTYpPaHHUKY Ja
UCIJIATH HaKHaTy WM ocurypaHy cymy (Schmitz 2015, 327-352). 3a
pasyMeBame 3alliTHUTe KOjy HAIllM MOTPOIIaYd OCHIYpamha Y)KUBajy Tpeda
nohu ox tora na 300 caapxu BpJIO elieraHTHY (HOpMYNIaiujy: OCUTypa-
Bau je JIy’KaH Jia UCIUIATU HAKHAJy WM OCUTYpaHy CBOTY ,,y YTOBOPEHOM
POKY KOju HEe MOke OuTH nyxu of 14 naHa, pauyHajyhu on maHa kana je
ocurypasau JIoOMO 00aBeIITeHE J]a Ce OCUTYpaHH ciydaj noroauno’. Jla-
KJie, y IUTamy je MOTYNpUHYIHA HOpMa, KOJOM je yBeleHa OrpaHnveHa U
yCMepeHa ayTOHOMHja BOJbE CTpaHa y MOMIey pOKa 3a UCIyHhemhe obaBe-
3e ocurypapauda. CTpaHe MOT'y Jia ce JoroBope o ckpahermy Tor poka, anu
ra He MOT'y IIpOJy’KaBaTH.

Tpehe, Hame je yBepewme Aa Cy jenHocTpaHo obaBesyjyhe Hopme
ofurpaie KJbydHy YIOTY y Pa3BOjy YrOBOPHOT IpaBa ocurypama. OHe
MPEACTaB/bajy MEXaHU3aM KOJUM j€ y HMCTO BpPEME YCIIOCTaBJBEH OJIpe-
henu cremeH 3amTHTE clabuje cTpaHe, a M oMoryhasa ja ce yciioBUMa
OCHTypama OJCTYIH O]l 3aKOHCKHX pelliciha U Ha Taj HAYMH MOACTAKHE
pa3Boj HOBUX BpPCTa ocurypama. Takohe, y3 Maio 100pe BoJbe OCHIypaBa-
4a, MOXKE C€ OJICTYITUTH O] IPUMEHE HOPMH KOj€ Cy OUUIVISTHO HETTOBOJHHE
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M0 OcUrypaHuKe. Takpa mpakca je youeHa KoJ CaHKIMOHHCama HecaBec-
HO 3aKJbY4EHOI' HaJOCUTypama, IJe € OCUTypaBaul PETKO MO3MBajy Ha
BPJIO HEMOBOJbHE 3aKOHCKe ozpende. Jlakie, moayuMIepaTiBHIM HOpMa-
Ma ce MOCTIDKE KaHaIucaHa ¢1000/1a yropapama OCurypasadya Kao cTpaHe
Koja Ipy>ka KapakTepucTU4Hy npectauujy. Crora ce Moxke pehu na cy te
HOPME Y CIIY>KOM 3alUTHTE M0jeJUHAYHNX (IPUBAaTHUX) UHTEpEca, JOK CY
UMIIEPaTUBHE Y CIIY>KOM 3alITUTE jaBHOT TIOPETKAa y OCUTypaby.

Kana pazmarpamo HOBY mapaaurmy cio0ozie yropapama, Tpeda npu-
METHUTH JIa je y OCHTypamy Ta CYHITUHCKA cJI000aa 6ap JBOCTPYKO orpa-
HudeHa. [IpBo 3aKoHOM, a 3aTHM yCJIOBHMa ocurypama. OHO mTO je 3a-
KOHOJZaBall OCTaBUO OTBOPCHUM NNPUMEHOM JUCIIO3UTUBHUX WJIN MTOJTYyUM-
NEepaTUBHUX HOPMH OCHUTYpaBayH IO MPaBHILY ,,3aTBApajy* U 3a0KPYKYjy
yCIIOBUMa OcCHUrypama. Jlakie, ayToHOMHja BOJbE U3 YIVIa OCHUTYypaBada U
nocToju y oapeheHoMm cremeHy. AyTOHOMHja BOJbE 32 OCHT'YpaHHKa CKO-
po na He moctoju. U y Tome ce ortena (u motephyje!) momoxkaj crabuje
crpane! Ciobona yroBapama y o0JIacTH TpaBa OCHUTypama — HapOIHUTO
MOJ YTHUIIajeM 3allTHTE MOTpollaya — CBE BUIIIE CE€ CBOJU Ha Cio0oy na
ce YroBOp 3aKJby4d WIIM HE 3aKJbYyYH, OCUM KOJ 00aBE3HHUX OCHTYpama,
Kao U Ha cinoboay n3bopa ocurypasaua ca kojum he ce 3akpyunt. CBe
BaH Tora je Beh ypeheHo 3akOHOM MM ycJIOBHMMa OCHTrypama. 300r Tora
ce moceOHa maxma mocBehyje WHCTpyMEHTHMMa 3alITHTE YyroBapada
OCHTypama WM OCUTYPaHHKa Y BE3H Ca 3aKJbyUCHEM YyToBOpa Ha OCHOBY
yCIIOBa OCHTYpama (MMUTamke YIIO3HABAkha OCUTYPAaHHKA Ca BbHUMa, TUTAmhe
mpejaje ycioBa OCHrypama, NMUTamke TyMauelka HejacHoha y YCIIOBH-
Ma OCHIypama M MMUTAke YKIambamka HEMPAaBUYHHX KIay3yJda U3 yCJIOoBa
ocurypama). Taj cerMeHT 3aKOHO/IaBCTBA OCHTYpamba U JaJbe je Y pa3Bojy,
ca M3pakeHUM HACTOjameM Ja ce moseha cTeneH 3amrTuTe moTpouraya.

3ampaBo, kKopuIIheme MOJYKOTeHTHOI METO/Ia YMHH J1a y o0NacTu
YTOBOPHOT TpaBa OCHTYPamba MOXE Jla C€ TOBOPH CaMO O ycMepeHoj (Ka-
HAMUCanoj) cnoboou yeosapara.** Camum TuM, ci000aa yroBopama y
MaTepHju MOTPOMIAYKAX OCUTYpama CBElIeHAa je Ha He3HaTraH Opoj yro-
BOPHHUX KJIay3yJa, OTHOCHO Ha T3B. CATEIUTCKE Kiay3yle.

5. HEOTPAHUYEHA CJIOBOJA YTOBAPABA —
JUCITIO3UTUBHU METO/]

Jycrno3uTuBHE HOPME Cy y 00JIaCTH YTOBOPHOT IpaBa OCHTypamba
TeHepaHO TOoCMaTpaHo pe3epBHH urpadd. OHE ce NpUMemYjy camo
aKo Cy YrOBOpHE CTpaHe OCTaBWiIe HeKo muTame HeypeheHo. 300 ca-

24 YroBop 0 OCHIypamy ce MOKe HABECTH Kao IPHMeEp YroBOpa Ha KOjH j¢ HpH-
MEHCH IIPUHIUI OTPAaHNYEHE ayTOHOMMjEe Kao TauKe Be3uBama y MeljyHapomHOM IIpHBar-
HoM mipaBy. Buzpern y: IlerpoBuh Tomuh 2017a, 417 u naswe.
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Jp>KU HATIPOCEYHO Maiu Opoj AMCIIO3UTUBHHUX HOpMH TOocBeheHUX yro-
BOpY O ocurypamy. To ce JUPEKTHO ofpakaBa Ha MarbH 3Hayaj Hayena
cioboze yroBapama y W3BOpHOM o0nuKy. Jlok y BehwHu yrosopa koje
ypehyje 300 yroBopHe cTpaHe UMajy 3aKOHCKHM MaHJaT Ja ce JOroBOpe
o HajBeheM Opojy muTama, TakaB MaHAAT HUje AT yroBapady OCHUTYpama
U ocurypaBady. Ibux je 3akoHOmaBal] OTrpaHMYHO W/HIH YCMEPHO Yy
HajOMTHUjUM THTakuMa. [locTaBika ce mMUTame Ha KOjy C€ BPCTY ee-
MEHaTa OCHI'ypama OIHOCH ClIo0oa yroBapama y U3BOpHOM 00nmKy. Ha
ocHoBy aHanuze 300 1oma3uMo 10 3aKJby4Ka Ja JUCIIO3UTUBHH 3aKOHO-
JABHU METO]] YIJIABHOM JIOMHHUPA Y ypehemy OHUX eleMeHara Koju HUCY
OJ1 KPYLIMjAJTHOT 3Ha4yaja 3a O4yBamkbe PaBHOTE)KE YTOBOPEHUX IpeCTalyja.
Jlaxo je yountn na curyanuje koje 300 ypehyje IUCIIO3UTUBHUM HOpMa-
Ma HHCY Ol BUTAIHOT 3Ha4aja 3a 3aIlTHTY IOTPOIIaYya yCIIyra OCUTypama.
Tako je cTpaHama NMpEmyIITEHO Ja ypeae Kako skene cieneha murama:
MoMmeHar jocrieha npemuje u Mecto rahama; HeKe O HCKJbYUYESHUX IITe-
Ta; MoryhHoCT npenymrama omrehene ocurypane cTBapu OcUrypasady;
MOJIOCUTYpabe; Ipelia3 yroBopa Ha MpuOaBUoIia OCUTYpaHe CTBapH.

VY 300 je aucmno3uTUBHOM HOPMOM ypeljeHo muTame poka riaha-
Ba npeMuja U Mecta miahama npemuje. Monanurer 1 BpeMe Tuahama
npemuje oapehyjy yroBopHe crpane: mpemuja ce Traha y yroBopeHo Bpe-
Me U Ha yroBopeHm HauuH (Bigot 2014, 24, 560-561). Tako ce moxe
YTOBOPHUTH Ja ce Npemuja Turaha oJjelHOM WM Kao Tekyha, y parama.
AKko je yroBopeHo Aa ce mpemuja minaha omjenHoMm, AOCHEBa Y TPEHYT-
Ky 3aKJjpydyera yroBopa u miaha ce y jeIHOKpaTHOM HOBYaHOM H3HO-
cy. To ce mokmana ca ommrenpuxBaheHOM MPAaKCOM OCHTYpama Ja ce
npemuja aha yHanpen 3a oapeheHn mepuon ocurypama. TakaB Mome-
HaT onpehuBama AOCIENOCTH MpEMHje KapakTepUCTHYaH j€ 3a yroBOpe
3aKJby4eHE 10 TOIUHY JaHa. Takohe, y mpakcu mma ciydajeBa Kaoa u3z
npupooe nocia u caopaicaja 0basese oCUSYpaHuKa npousnasu 0a npemujy
mpeba niamumu odjeonom. To je ciaydaj ca CBUM KPaTKOPOUHUM YTOBO-
pHrMa y KOjuMa je Ha3Ha4YeH jeTHOKPaTHH U3HOC MIPEMHje OCHTYPamba, KOju
Ce OIHOCH Ha I1e0 TIepro]] Ha KOjH ce OCHTypame 3aKJ},yqyje (Cranumuh
2012, 178). Ucto mpasuio o mnahamwy HpeMI/IJe oJjenHOM Bakuhe u Kajia
je OCHIypaHHKY ypydeHa MOJHCA y KOjOj je Ha3HAau4eH W3HOC IpeMuje
OCHTYpama, a HHje onpeheHo Kajga M Ha KOoju HauuH he ce miaTuTu Taj
u3noc (Cranumuh, 2012, 178).

VY npakcu je MHOTO Yemnihe aa ce CTpaHe CropasyMejy a ce npemuja
niaha nocie 3axkmyuerba yeosopa. To je ciydaj KO BUILETOTUIIBUX HIN
JYTOpOYHHX OCHTypama, TIe IpeMuja MMa Kapaktep Tekyhe mpemuje.
Tekyha npemuja J0CUeBa NPBOr JaHa Tekyher mepuoxa ocuryparma, a
Taj TePHOJ Ce Be3yje 3a CBaKy TOAMHY oCHrypatba jep je ocurypaBaunma
TaKO HajJaKile Ja aJeKBaTHO oOpauyHajy mpemujy. TakBo pelieme Ofi-
roBapa OCUrypaBayrMa, KOji Ce€ LITUTE O WHCOJIBEHTHOCTH OCHI'ypaHHU-
Ka. 3ampaBo, npeMuja ce ruiaha yHampes, Ha MOYeTKy Nepuoaa nokpuha
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U TIpelCTaBJba NPOTUBTEXKY PU3MKY NpuMJbeHOM y mokpuhe (Groutel
et al. 2008, 380). Mako To 3akoHOM HHUje explicite ipensuleHo, ped je
o mnahamy NpBe MpeMHje OCUTYpama.”> AKO je 3aKibyuewe yroBopa
npaheHo ucmocTaBbamkeM IMOUCE, IpeMHuja ce 00MYHO Iiaha nmpuimkoM
mpeqaje Imoilmce ocurypama. Ako mpemuja HUje muaheHa, ocurypasad
HUje JyXaH Jla U3/aTy MOJUCY Npeaa yroBapady ocurypama. Moryhe je
Jla ce M3HOC TeKyhe npeMHje Ha OCHOBY CIOpa3yMmMa CTpaHa TOJeNH Ha
o0Opoke (paTe) KOju MOTY OUTH MECEYHHU, TPOMECEYHH HJIH HIeCTOMECE-
HH, U T3] CTIOPa3syM Ce YHOCH y TOIHCY HITH HCTIPaBY KQ]a ce mpHIaxke y3
noimcy. AKOo je yroBopeHo oOpo4Ho muiahame mpemmja, JTOBOJBHO je Ja
OCUTYpaHUK IUIaTH jeJaH oOpoK Ja He Ou Owiia MpUMemeHa MpaBuiia O
NpaBHUAM MOciIeaAnIiaMa Hervtahama IpeMuje, OCUM ako CTpaHe HHCY He-
IITO APYTO YTOBOPHIIE.

3a 3aIUTUTy MOTpOLIada YCJIyra OCHIYpama 3HauajHO je W 3aKOH-
CKO TIpaBWJIO O MecTy Iahama npemuje ocurypama. Y Hamem 300 To
NHUTAkbEe je PEeryarcaHo Ha HAuYMH KOJUM CE OJCTYyINa Of ONIUTEr IpaBH-
Jla 0 MeCTy HCITyHheha HOBYaHUX oOaBesa. Jlakiie, OCUTYpaHUK je TyXKaH
Ja TpeMHjy IJIaTH y MECTy CBOT NpeOMBaIMINTA, ak0 YrOBOPOM HHje
oapeheHo HEeKo APYro Mecto.

VYroBop 0 ocHurypamy pasiHKyje c€ O OCTaIMX YroBopa IO Bpe-
MEHCKOM MOMeEHTy. MoMeHaT 3akijpydema yroBopa ce OOMYHO HE TMO-
KJlarla ca MOMEHTOM TOYeTKa JigjcTaBa yroBopa. Y TOM CMHCIY je pe-
JIEBAaHTHO OHO WLITO TIMIIE y YroBOpY Kao JaH Io4deTka ocurypasajyher
nokpuha. 300 caapu TUCTO3UTHBHO MPaBWIIO MpeMa KOMe Ce Kao JaH
noveTka ocurypasajyher mokpuha cmarpa gBameceT YETBPTH Yac AaHa
KOjU je y TOJMCH O3HaueH Kao JaH IOo4YeTKa Tpajarba OCHIYpama, a OHO
Tpaje 10 MCTEeKa MOCIEABEr JaHa poKa 3a KOjH jeé OCHI'Ypame yroBope-
Ho. Kopucrehn To mpaBmiio, ocurypaBaud 4ecTO YCIOBHMa OCHTYparba
Ipyraddje ypelyjy moderak nejcTBa \UxoBe obaBese. [IpuToM Harmama-
BaMO Jla YTOBOP O OCUTYpamy To jecT nmokpuhe aenyje 3a Oymyhuoct. Oxn
TOT TIpaBHJIa TIOCTOjU OACTYMAame y OOJHMKY T3B. OBPATHOI OCUTYpama.
Haume, ocurypame Moxe 11a Jielyje PeTPOAKTHBHO aKO 3aMHTEPECOBAHO]
CTpaHU HHUje OMIIO MTO3HATO J1a Ce OCUTYPaHH CiIydaj JOTOAN0, OTHOCHO Ja
je mpecrtana MOryhHOCT a ce OH JOTOAH. Y TOM CiIyd4ajy yroBOp MOKPHBa
onpeheHu meprox mpe 3aKkJbyderna yropopa.

2 CManaMO Ja je 3a OTKJIakbalke CBUX HEAOYMHUIIA Y BE3M Ca MociicaunamMa HE-

wiahama npeMuje ocurypama KOPUCHO M3MEHHTH JoMahe IpaBo MO yrieay Ha Hemad-
k0. HajOutHHje je yBecTH 3aKOHCKO pasiHKOBame nM3Mel)y mpBe W KacHHjUX (Tekyhux)
npemuja (map. 37 u 38 Hem. 3akoHa). Tako, mpeMa HEMayKoM MpaBy Herulahame MpBe WK
JjemHOKpaTHe IpeMHuje Aaje IPaBo OCHIypaBady Jla 3aXTeBa PacKUJ yroBopa JOK Irtahame
He Oyne M3BPIIEHO, OCHM aKoO 32 TO OCHTYPaHHK HHje KpHB. AKO, MaK, TeKyha mpemuja
HUje TuialieHa GJaroBpeMeHO, OCHIYpaBauy MOXE y TEKCTyalHO] (GOPMH OAPESIUTH OCH-
TYpaHHKy Ha IETOB TPOIIAK POK Iulahama KOju MOpa M3HOCHTH HajMame JBEe HeleJbe.
Herassamje: B. Hahn 2009, 636—-639.

119



Amnamu [IpaBHor ¢akynrera y beorpany, rommaa LXVIII, 1/2020

VY moTpouaykuM OCHIypamMMa WMOBHHCKOT KapakTepa abaHIIOH
HUje yoOmuajeH. Crora kiaysyna o Hanyuwimajy — KOjOM C€ OCHUTYpaHH-
Ky maje MOTYRHOCT Ja y cydajy NEeTUMUYHOT TyOuTka mim omrehema
npeaMeTa OCUTYpama 3aXTeBa MOTIYHY HaKHAAy IITeTe, mpenymrajyhn
OCHTYpPaHU TpeaMeT OCHUTypaBadyy — Mopa OMTH HM3PUYHTO YTOBOpEHa
(Groutel et al.2008, 981-982). OcHOBHa MOTOAHOCT KOjy A0oOHWja ocury-
pPaHUK jecTe OCTBApPCH-¢ WHTErpajHe HaKHAJe HAa MHOTO e(pHUKACHUJH U
nmarogauju HauuH. C apyre cTpaHe, abaHIOH 32 OCHTypaBada MOXKe OUTH
HEHCIUIaTHB, TaKO Ja 3a ofpeheHe mpexmere ocurypaBaddl HE MPUCTAjy
Ha HamymrTaj (Ha TpUMep, KOA OCUTypamba YMETHHUYKHX IpeaMera U
HajMame olTeheme 3HauM JACTpecHjalfjy — I'yOMTaK BPEIHOCTH). AKO
ce, Jakje, MoceOHO YyroBOPH, OCUTYPaHHK IOCIIE HACTYIaha OCUTYPaHOT
ClIydaja OocHTypaBady MOXKE Ja TperrycTu omreheHy cTBap M jaa noduje
UCIUIaTy IyHOT M3HOCA HAKHAJIE U3 OCHUTYparmba, II0]] YCIIOBOM Ja je CIipe-
MaH J1a TUIaTh onpeheHn momaTak y3 MpeMHjy OCUTypamba.

IITo ce THYe WCKJbYYEHHX INTETa, Y CBUM OCUTYpambHMa INTETe
MPOY3POKOBaHE PaTHUM oOliepalijama ¥ MoOyHaMa HCKIJbydeHe Cy U3 TO-
kpuha. Anu, TO je yUHI-eHO JUCIIO3UTHBHUM HOpMama, IITO OCHTypaHu-
Ky KOoMe je moTpeOHo mmpe nokpuhe mnpysxka moryhHocT na ce 10roBopu
ca ocurypasadem. McTu je cnydaj ¥ ca miTeTama npoy3pOKOBaHHM HeEJ0-
cTanuMma ocurypane creapu. Opze TpeOa NMPUMETUTH PA3IUKY Y 3aKOHO-
JIABHOM METOJIy MpeMa BPCTU MCKIJbyUYeHE ITeTe. AKO je ped 0 HEKOM O]l
UCKJbYYCHa KOje TaHTHpa jaBHU MOpenak (IOMyT HAMEPHOT H3a3MBamba
OCHUTypaHOT CllyYaja) WM IpaBa OCHUTypaHUKa, 3aKOHomaBall ra ypehyje
UMIICpaTUBHUM HOpMama. M He 103BOJbaBa YrOBOPHHM CTpaHama Ja O
mwera ojctymne. C Apyre cTpaHe, ako je ped 0 UCKIbyUeHhUMa Koja ce THIy
TEXHUYKE CTPaHEe MOCJIa OCUTYPamha WIN JETUMHYHO TAHTHPAjy ajaeatop-
HU KapakTep yroBopa, cioboma yropapama je HeOKpmhEeHa.

[IpaBuo TPOMOPIIMOHATTHOCTH KOj€ C€ NMPUMEHmYje V OCHTYpamy
MMOBHMHE JUCIIO3UTUBHOT je Kapakrepa. Beh je y camom 300 npomnwmca-
HO /la je ocurypaBay Jy)KaH Jla UCIUIaTH MOTIYHY HaKHAIy CBE O W3-
HOCa CyMe€ OCUTypama, ako je YrOBOPEHO Aa OAHOC u3Mely BpemHocTH
CTBapH M CyMe OCHUTyparha HeMa 3Hauaj 3a onpeljuBame U3HOCA HAKHAJIE.
[TpaBuiIO POMOPIMOHATHOCTH, JAKJe, HUje UMIIEPATHBHA HOpMA, TE je
YTOBOPHUM CTpaHaMa OCTaBJHCHO JIa Y YTOBOP YHECY Kilay3ylle Kojuma ce
OJICTyTIa O] IPUMEHE TOT MpaBHIa.>®

[IpaBuio je ma y ciydajy oryhema ocurypaHe CTBapH M CTBapH y
BE3W Ca YHjOM j¢ YIOTPeOOM 3aKJbyUE€HO OCHTYPame O] OATOBOPHOCTH
npaBa M o0aBe3e yropapaua OCUTypama Ipela3e 1Mo CaMOM 3aKOHY Ha

26 Wako je mpuMmeHa MpaBuia MPOMOPIHOHATHOCTH MOCITEAMIA TEXHHKE OCHIY-
pama, 3a OCHI'YpaHHKE HECTPy4YaKe OHO IpelcTaBiba 0OMMK caHkuuje. Crora cy OHHM
3aMHTEPECOBAHM Jla CE€ y YrOBOp YHecCy Kiay3ylle KOjuMa ce yKiama IpPHMEHa IIpaBuiia
nponopuroHanHocTH. Bunern y: Caillé 2003, 60.
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nprbaBUOIIa, OCHM aKo HUje Jpyraduje yropopeHo.”’ [IpeHoc ocurypama,
JIaKIe, 1Mo 3aKOHCKOj MPETIOCTAaBILH, JellaBa C€ HCTOBPEMEHO ca MPEHO-
COM CBOjUHE Ha OCUT'YPaHO] CTBapHu WJIM CTBAapH y BE3H Ca YHjOM YIOTpe-
00oM je 3akJby4eHO ocurypame. M3y3ertak je mpomucal 3a oryheme Mo-
TOPHOT BO3MJIA. AKO CE€ y TOKY BaKelkha yroBOpa O OCHUTypamy MPOMEHU
BJIACHMK MOTOPHOTI' BO3WJa, IpaBa M 00aBe3e W3 TOT YroBOpa mpenase Ha
HOBOT' BJIACHMKA M Tpajy 10 McTeka Tekyher mepuoma ocurypama.’® To
je mpommcano 300C. 3a pasnuky ox 300 — koju pomymra MoryhHocT
na ce gpyrauwje yroBopu — 300C 1o He momymrta. TakBo pemieme
ycloBJpaBa morpeda na ce 0b6e30ean KOHTHHYUTET mokpuha, nmajyhu y
BUAY COLMjaJHy KOHOTAIMjy 00aBE3HOr OCUTypama Off OJrOBOPHOCTH
puMasana MOTOPHHUX BO3HJIA.

6. BAKJbYYHO O IIOKOPABABY ITOTPOHIAYKUX
YI'OBOPA O OCUT'YPABY

EBporncko nmpuBaTHO MpaBoO HA JaHAIIBEM CTYIEBY pa3Boja Kapak-
Tepunry Oap nBe TeHAcHNMje. [IpBa je (parmMeHTanmja u ycBajame Opoj-
HUX MOCEOHMX YrOBOPHHX 3aKOHA, KojuMma ce ypeljyjy pasauuute oOna-
cTH ipoMeTa. [lpyra TeHIeHIHMja je 1mojaBa HOBMX Hadesa (IOMyT Hadena
nojauaHe 3amTuTe ciabuje cTpaHe) M HOBUX MIpaBa M oOaBe3a (HOMYT
NpeAyroBopHOr MH(pOpMHUCama). YTOBOP O OCHUTYpamy MOTIYHO NpaTd
TE TPEHJOBE, 300T 4era je W JUCTAHIUPAH O OMIITEr YrOBOPHOT Ipa-
Ba Kao KOHIIENTyamHe 0aze. Y TOM CMHCIY MpoydaBamke Hadella ciodoe
YTOBOpama y YTOBOPHOM IIPaBy OCHTypamba MPeACcTaBba CBOjEeBPCTAH I10-
BpaTak KOpeHHUMa.

Ha ocHoBy cBera 1ITO je 0 caja pe4eHO MOXEMO M3HeTH cieznehe
3aKJbYUKe.

[IpBo, c1o6oaa yroBopama y yroBOPHOM NpaBy OCHUTYpama y TOj
MEpH je OrpaHNYCHA U KaHAIKMCaHa 3aKOHCKUM ofipendama Jia je MOTIIyHO
OMpaBJaHO 3aKJbYYUTH J1a OHA HEMa 3Ha4yaj BPXOBHOI Hadena. To Hadeno
JlaHaC BUIIIE HOCH MPHU3BYK UCTOPH]CKOT 3Haydaja Te HUje morpentHo pehu

Jla je y U3BECHO] MEpH IIpeBa3ul)eHO Y YTOBOPHOM IIpaBy OCHUTYpama.

27 Kaja mpuManar] IM3HHTa OTKYIIM OCHIYPAaHO BO3WJIO IIPE MCTEKA YrOBOPA O
ocurypamy, He MOXe ce ociiobonutu obaBese miahama npemuje, jep cy npasa u obaBese
yrosapada OCUrypama Ipellia II0 CaMoM 3aKoHy Ha mpubasuona Bosuna“ (IIpecyna Ipu-
BpEIHOT anenanuoHor cyna, [bx. 8371/2013(2) ox 11. anpuna 2014. rogusne).

28 ,,l'IpaBa u 00aBe3e OCUTI'YpaHHKa I10 3aKJbY4Y€HOM YIrOBOpY O OCUTI'Ypamky BO3HUJIa

0] ayTOOATOBOPHOCTH IIpeNa3e Ha KyIIIla BO3WIAa 10 CaMOM 3aKOHY Y MOMEHTY 3aKJbydemha
yroBopa O KyINONPOJaju BO3WJIA, T€ CTOTa, MPETXOIHHM BIACHHK BO3WJIA HE ONroBapa 3a
LITETY MPOY3pPOKOBaHY Off CTpaHe HOBOI BIACHHKa y caoOpahajHOj HE3romu Koja ce J0ro-
mana nocie u3Bpiere kKynomponaje” (Ilpecyna OkpyxHor cyna y 3pemanuny, k. 6poj
496/95 on 31. janyapa 1997. rogune).
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Hpyro, cMameme 3HaYaja Havyena ciiobo/ie yropopama OOpHYTO je
NPOIIOPIMOHATHO WHAYTYpAIlMj! Havela MojayaHe 3alTuTe ciaaduje yro-
BOpHE CTpaHe Koje o0elie)kaBa CBE OJJHOCE 3a KOje je KapaKTepHCTUYHA
acHMeTpuja cHara ¥ MH(QOPMHCAHOCTH.

Tpehe, mpupona mpeaMeTHOT YroBopa M TOJOXKa] CTpaHE Koja
npubaBiba YCIYry OCHIYpama YMHE je MOUIOKHOM 3JI0yNoTpedama u
HapyllaBamky YyrOBOpHE paBHOTEXe Ha meHy mreTy. Crora je 300 oacty-
MO Off TIPUHIUIA CJI000IE yroBapama y U3BOPHOM OONUKY Yy ypehemy
YroBOpa 0 OCHTypamy. thume cy yBeneHe nBe Bpcte MoauQHKaIuja clio-
6ome yroBopama. lIpBy unHe mMmmepatnBHE HOpMe, KOjuMa je ypeheHa
CaZipXXMHA YTOBOpa O OCHTYpamy y OMTHUM IpTaMa. Y MepH y Ko0joj je
YTOBOPHHM 3aKOHOM ypehena caapxkuna Oyxyhnx yrosopa mMoxe ce ro-
BOPUTH O OTPaHWYEHO] cI000AM yropapama. OBO YTOIMKO Npe IITO U3
OMIITHX onpenada yroBopHOT lex generalis mporvca mpousia3u jaa Te
olpende BpIIe ABE yiore: Nonymyjyhy u KopeKTHBHY. [pyry xareropujy
OfICTynara YHHE IONyHMIIEpaTUBHE HOpPME, KOjuMa je yBeleHa KaHa-
mucaHa cio0o/a yropopama. 3ampaBo, Halle je MUILUBEHE /1a CYyIITHHH
YCTAaHOBE OCUTypama HajBUIIE OArOBapa HA4elo KAHAAUcaue ciobode
yeogaparva. V1ako je KOTeHTHH METOJ HajBUILE 3aCTYIJBEH y PEryJaTuBU
YroBOpa O OCHTYpamy, MPUPOIX TOT yroBOopa BHILE OArOBapa MOIYKO-
TeHTHHU TPUCTYN. 3akoHoAaBall Tpeba Ja yBeJe MUHHUMYM 3aIlITUTE OCH-
TypaHUKa ¥ Jia CIIpeYd OCHIypaBada Jia YCIOBHMa OCHTYpama Ccpo3aBa
eTabiupaHy 3alITUTY. AJH, aKO Ce Kelln 00e30eANTH OACTUIIajaH Pery-
JIATOPHH OKBUP OCHIYPakba, 3aKOHOABALL Tpeba 1a omMoryhu ocurypasady
Jia — MO yTHIAjeM TPKHIITA OCHIYpara — OACTYIA O MHHUMAIHE 3a-
HITUTE Kako OM MOHYANMO NOBOJbHHUjA pelleHha YCJIOBMMA OCHTYpara Ml
OJICTYITHO O] HEMIOBOJbHUX 3aKOHCKUX coiynuja. C 003upoM Ha 3acrape-
JIOCT HaIIeT PETyJIaTOPHOT OKBHPA, C jeHE CTpaHe, U MOIHOPMUPAHOCT,
¢ Apyre CTpaHe, MOJIYKOTCHTHH NPHCTyN omoryhaea ocurypasainma ja
pa3BHjajy 700py IpaKcy OCHIypama.

YeTrBpTO, 32 00MACT MOTPOIIAYKMX OCHIYpama KapaKTEPUCTUYHE
Cy IIBE€ BpPCTE OrpaHHYeHa: OmNmTa (Koja Bake 3a IIeJOKYITHO YTOBOPHO
MpaBo, Kao M OHa W3 OJieJbka MOCBeNeHOT YyTOBOPY O OCHTYpamy) U CeK-
TOpCKa (CIIelyjaHa OrpaHndeha, Koja MPOU3iIa3e U3 CIICHHjaTHOT 3aKO0-
HOJaBCTBa mocBeheHor yroBopy o ocurypamy). Tume je cykeHO moJbe
npuMeHe cinobone yrosapamwa U rationae materiae W rationae personae.
Tako nmojydepalimbe HAueslo MPBOT PaHTa MOCTaje MPUHIMII OTpaHuveHe
MpUMEHE.

Summa summarum, M CAaBPEMEHO MPABO CE aIANTUPA KPETalky MO-
nepHor apymitea. To ce Ha MpUMepy YrOBOPHOT TpaBa OCUTYparha Haj-
00Jbe BUIM. 3aKOHOABAI] j€ /IO T MEPE HMHTEPBEHUCAO Y YTOBOPHH OTHOC
Jla ce IOMHb-ahe Havela cino0o/ie yropapama jaBjba BULIE K0 MOCIeANLA
TpaJulije Hero Kao peasHOCT. theroa moxesbHOCT AaHAC CE IMOCMAaTpa
KpO3 MPU3MY H3MEH-EHE CONHjaTHe (PyHKIIHje yroBOpa YOIIIITE, a TOTOTO-
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BO TMOTPOIIAYKUX yroBopa. OcuM 3aKOHCKE WHTEPBEHIIUjE, Ha Cy)KaBarmbe
chepe yTHuaja Hauena cio0oxe yroBopama HajBUILE YTHYY (EHOMEH
CTaHJapAn3alije YTOBOpa M MojaBa ONIITHX ycJIOBa MOCIOBambA.

CnoGoma yroBopama y U3BOPHOM OOJIHKY MOXKE J1a OTICTaHE CaMo y
ClIy4ajy Kaja cy yroBopHe crpaHne jeanake. Kao mro je mo3naro, y Mmonep-
HOM JIPYIITBY TO 4eCTO HHje cinydaj. CTora Cy 3aKOHCKE MHTEPBEHIIUjE U
CTaH/Japau3alija yroBopa JIOBele 0 CTBapama KIIMMe 3allTuTe ciaduje
CTpaHe yBohemeM orpaHuyerba crobone yrosopama. Hame je mumbeme
Jla je y YTOBOPHOM IpaBy OCHUTYpama U3pa)keHa TEHJCHIIMja — HacTala
MOYeTKOM XX BeKa — J]a ce Ha4delo CI000/e yroBopama MoTHCKyje. T3B.
371aTHO A00a yroBopa IMojlako YCTyIa MECTO €pH OrpaHHYeHE M KaHaJH-
caHe cio0ozie yropapama. THMe ce YBOAM HMPUHLUI JI03UpaHe cioboae
yroBapama Kao OATOBOP Ha M3MEH-CHE NPHIIMKE MOCIOBamba Y CEKTOPH-
Ma Kao IITO je ocurypame. Hamme, IpuHYIHM NPOMHKCH Cy Mpey3ei Ha
cebe — paau noBehama nMpaBHE CUTYPHOCTH — JIEO OHOra INTO je HeKa-
Jla TIOTIAJalo Mox cio0oxy yroBapama. TUMe je ocTBapeHa paBHOTEXA
u3Mehy KpyTe KOTEHTHOCTH Mpomuca M 4ncTe cnodone yrosapama. Ta
paBHOTEXA je MOKPETJbHMBA C 003MPOM Ha Pa3IUUUTE BPCTE OCHTYPama
U OpojHOCT moceOHMX mpormmca. Tako je JOIuIO 0 TOKOpaBama yro-
BOpa O OCHTypamy KOT€HTHHM MpOMUCHMa Kao IOAATHH WHCTPYMEHT
nojadaHe 3allITUTE cliabuje cTpaHe. 3anmpaBo, pa3jivKyjeMO TPHU CTEIeHU-
Ka IOKOpaBama y 00JacTH YroBOPHOI IpaBa ocurypama. [IpBu creme-
HUK YMHE MPUHYIHHU NPOMMCH Ha HUBOY onuTux Hopmu (momyT 300).
Jpyru cTeneHrK MpeicTaBibajy MPHHYIHU MPOIMUCH Y CHEIHjaTHOM 3a-
KOHOJIaBCTBY OCUTypama KOji UMajy IpHMar HaJl Npa3HUHAMA y OIIITUM
MpONKCUMa WIN KaJa onmTH nponuc ynyhyje Ha mux. Tpehu crenenuk
YHUHEC CYACKO TyMauUCHE€ U MNOIMYyHAaBaAbCe IMPAaBHUX IIPpa3HWHA HACTaIUX
KOMOWHAIIMjOM NIPETXOJHA J[BA CTEIICHUKA.
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Summary

The purpose of this article is to highlight the principle of freedom
of contracting in the field of insurance contract. Based on Serbian law
as it currently stands as well as comparative legal analysis two features
of legal regulation of insurance contract are addressed. The first one is
called restricted freedom of contracting, which is in our opinion one of
the principles of modern insurance contract law. The second mark of
insurance contract law is directed freedom of contracting realized by the
technics of semi-imperative provisions. Thanks to the semi-imperative
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YTULIAJ ITPEBAPE KOJA ITOTHUYE Ol CAJEMIIA HA
ITYHOBAXHOCT YI'OBOPA O JEMCTBY U IIPABA
JEMIA - )XPTBE IIPEBAPE

Kaoa je npesapom cajemya naseoen na 3axmyyerse y2080pa o jeMcmsy, jemay
ce Modce Haliu y NPUIUYHO He3aBUOHO] NO3UYUJU jep je Kpye cpedcmasa Koje YCneuHo
Modice 0a ynompebu oa ce 3auimumu 8pio ocpanuier. Haume, ko0 npesape mpehee,
NYHOBAJICHOCH Y2080PA Ce MOJICce OCROPUMU CAMO U3Y3EMHO. KO je cay208apay Kpua
3a npesapy unu je ye080p 00OPOUUH, WMO je 8plo OUCKYMAOUIHO Kadd je ped o yeo-
6opy o jemcmay. Jour cy marou uszneou 3a NOHUWIMEREe NO3UBAMEM HA NPAsUNd O
3a6nyou: 3a6ny0a o corBenmHocmu OYJCHuUKa (kao Hajuewha) npedcmasma 3a01y0y
0 MOmuUgy Koja je camo usyzemuo npasmo penesanmua. Konauno, npago na naknaoy
wmeme 00 cajemya — aymopa npesape Mmodxce 6umu ozpanuienoz domema: Hajnpe,
nocmoju pusux oa he wmema mohu 0a ce HakHaou, nNOmMom, modxce ce 0ohu u 0o
ancypone cumyayuje 0a npesapeHu jemay He Modice 000Umu pespechu 3axmes 00
cajemya — aymopa npesape (Koju je niamuo 0ye), aiu 6u HaAKOH mo2a mMo2ao 0d ce
KOpUCMU NPpasom Ha HAKHAOY wimeme.

Kibyune peun: Jemcmeo. — Ilynosascnocm yeosopa. — Ilpesapa 00 mpehee. — 3a-
oryda o congenmuocmu Oyscuuka. — Oonoc uzmehy cajemaya.

1. YBO/J,

ViiopeHonpaBHa CyJICKa TpaKca CBEIOYM O TOME Ja Ce jeMIH de-
CTO TIO3MBAjy Ha YMELEHHILYy J1a CYy IPH 3aKJbydeHy YroBopa O jeMCTBY
Ownn xpTBe 3abiyze, Hajuemrhe o (UHAHCH]CKOj CUTYallUjH Jy>KHHKA!,

Houenr IlpaBHor ¢axyarera Yuusep3utera y beorpany, snezana.dabic@ius.
bg.ac.rs.

' Ocum 3a6myzie 0 CONBEHTHOCTH AyXKHIKa, KOja je Hajuemrha, jeMmu ce mo3uBajy

W Ha 3a0IyQy O NPHPOAM YrOBOpa O jeMCTBY, 3a0dydy O COICTBEHO] COJIBEHTHOCTH,
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Te Aa He OM HU TPUCTANH Ja jeMye J1a UM je Ta YHEeHUIa Onia Io-
3HaTa y TPEHYTKy 3aKJbydema yroopa. [lopexiio TakBe 3a0myne jemua
je, MehyTuM, peTko y mpeBapHUM padrama HeroBor cayroapadya — IMo-
Beprona.’ [IpeBapa yrnaBHoM notuue on Tpeher, U To Hajuenrhe of ITyx-
HHUKa: OH MMa HajBUILEC WHTEpeca Ja NPHUKpPHUje WIM YaK YIelia CBOje
()MHAHCHjCKO CTame Kako OW MPHUBOJEO jeMIla Ja MPUCTaHE Ja jeMYU.
HNmak, To HEe Mopa HY)XHO YBEK OWUTH citydaj. VcToBpeMeHO C pa3Bojem
uJeje 0 yTHIAjy IpeBape Koja MoTH4Ye O Ay>KHHKA Ha MyHOBa)KHOCT yTo-
BOpa O jeMCTBY W Pa3BOjeM IPEIyroBOPHE JY)KHOCTH oOaBelITaBama y
KOpHUCT jeMmarla a Ha teper nosepmnana (laduh 2018a, 220 u nmaswe), y
YIOPEIHOM IpaBy, MOCEOHO (PAHITYCKOM, MAXKBY j€ MPUBYKIIO jOII jeTHO
MUTamke: 1a T1 U Ha KOjU HauWH YHCHUIIA Ja je 3a0yna jeHOT cajeMIia
0 COJIBEHTHOCTH JIy)KHUKA W3a3BaHa MPEBapHUM paJithaMa JPyror cajeMia
MO)KE€ YTHLIATH Ha MyHOBa)KHOCT YTOBOpa O jEMCTBY M/WIIM OHOC U3Mehy
cajemana? To nuTame je IpeaIMeT UCTPAKHUBaAbHA U 'y OBOM pasy.

Haume, nHTepecoBame 3a MUTAKE YTHIIAja TIPEeBape KOja MOTHYE OJT
cajemIia y ¢ppaHITyCKOM IIPaBy j€ MOPACIIO HAKOH jeHOT ITO3HATOT CIIydaja
y (paniryckoj cyackoj npakcu.> OKOIHOCTH Cllydaja Oujie Cy TakBe Ja Cy
nBa mapa, cynpyxuuia ['unep (Giner) u Cep (Serre), mpuctanu na oymy
COJTUIAPHM jEMITH 33 UCIUIATy 3ajMa KOju je moBepmiall (0aHka) ono0puo
IyXHHUKY. JlyKHHK je yOp30 HaKOH TOra 11a0 y CTeuaj, jeAaH OJl cajemMana je
HAMHPHO JyT TIOBEPHUOILY, & TIOTOM CE& 00paTHo CBOJUM cajeMIuMa ca pe-
TPECHHUM 3aXTEBOM 32 HaJOKHAIy HHUXOBOT Jena ayra. OHu cy, MehyTum,
ondmIH 1a MOKPHjy CBOj Ae0 Iyra HCTHIyhu 1a mpu 3akjbyderny yropopa

3a0myny o 00uMy 00Be3HBamba, 3a0Iyoy O OCHOBY, 3a0)Iyly O MOCTOjamby APYTOT CPEICTBA
obe36ehema nin HBEroBor paHra, WTA. (BUASTH O TOMe, mpuMmepa panu, y Simler 2008,
143-154; Barthez, Houtcieff 2010, 225-237; Bourassin, Brémond, Jobard-Bachellier
2014, 78-80; Mignot 2010, 77-80).

Jenan on peTkux npuMepa Moxke ce Hahu y dpaHiryckoj cyackoj npakcu. Hanwme,
¢panmycku Kacanuonu cyx je MOHUIITHO YTOBOP O jeMCTBY 300T IpeBape Koja MOTHIE O
MOBEpHOLIa, KOja C€ Omiefana y TOME INTO je moBepuian (O6aHKa) U3PUUHUTO MOTBPAUO
jeMily, mpe 3aKJbydera YroBopa O jEMCTBY, Aa je (HHAHCHjCKA CHTyallMja Iy>KHHKa
,»37lpaBa‘ ¥ Jla He II0OCTOj! HUKAaKaB PU3HK 3a jeMIla, HaKo je 3Hao Ja je TyKHHUK Beh 6no y
nyroBuMa. Bunetn ognyky ¢paniryckor Kacaumonor cyna (Cour de Cassation) — ®KC ox
7. bebpyapa 1983. roaune, 6p. 81-15339. Cre omtyke ®KC koje ce mOMHBY Y OBOM paty
Ouite Ccy mOoCTymHe Ha cajTy https.//www.legifrance.gouv.fi/, 15. aBrycra 2019. ronune.

MebhyTtum, Tpebano 61 HaMOMEHYTH 11 je y YIOpeaHOM TpaBy npuxsahieHa moryh-
HOCT IHOHHMINTEHA YroBopa O jeMCTBY 300r mpeBape hyTameMm KOjy je YUMHHO MOBEPH-
nan. Jlakie, ako ce MOBEPHOLY HEIITO 3aMepa, TO jé PETKO BpIICHE MPEBAPHUX paokbil,
a MHoro yemhe To WTO je OMO MOTIYHO NACHUBaH IPU 3aKJbYYCHy YroBOpa O jEMCTBY,
nako je OMO cBecTaH Tora jaa ayXHHUK Hehe mohu na ucmyHH CBOjy 00aBe3y u 1a he ce
TepeT HCIyHerma TOTOBO CHIYpHO NpEeBAIUTH Ha jemmna. Jlo3BospaBame MoryhHoctH
HOHUIITEa yroBopa 300r npesape hyTameM T0BeIO je 10 pa3Boja MPeyroBOPHE TyKHO-
cTu o0aBellTaBama y KOPUCT jemalla, a Ha TepeT nosepuora (Buiie o tome Jadbuh 2018a,
220 u name).

3 Bugern omtyky ®KC ox 29. maja 2001. roamue, 6p. 96-18118.
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0 jJeMCTBY HUCY OWJIM yIO3HATH Ca TEIIKOM MaTepHjaJHOM CHUTYaIHjOM y
K0jOj ce MYy’KHUK Haja3uo, Te Jla UX je yIpaBo cajeMall KOj! je IIOBEPHOILY
UCIUIaTHO YT CBOJUM IIPEBapHHUM PaibaMa HaBeO Ha 3aKJbyUCHE yTrOBO-
pa o jeMCTBY, 3Hajyhu IPUTOM Jia ce My)KHUK HaJa3H Mpe]| CTeUajeM.

Kana cTtBapu Tako cToje, OCHOBHA ITUTamba KOja Ce MOCTaBIbajy jecy
cieneha: 1a v 1 IO KaKBUX MPaBHUX TOCIEANIIA BOJM TpeBapa Koja mo-
THYE of cajeMia’? Moxke JTu ce cajeMall — KpTBa IpeBape ¢ yCIeXoM TI0-
3MBaTH Ha MpaBHJa O MPEBapH WU MaK O 3a0NyIu Kako OW MCXOI0BAO
MMOHUINTEHE YTOBOPa O jEMCTBY? YKOJIHMKO j€ OATOBOP MO3WUTHBAH, IOI
KOjuM ycioBuMa je To moryhe? C apyre cTpaHe, ako je OATOBOp Hera-
THBaH, KOja CPEJICTBA MPEOCTajy CajeMIly — >KpTBU IpeBape Kako Om ce
3alITHTHO?

2. MOI'VRHOCT ITIOHHUILITEBA YI'OBOPA O JEMCTBY
I[TO3MBABEM HA ITPABUJIA O IIPEBAPU KAO
MAHU BOJBE

[IpBa mpenpeka ca KojoM ce cyouaBa jeMal] KOjH je IpeBapoM Ha-
MaMJbEH JIa 3aKJby4YH YTOBOP O jeMCTBY jeCTe Ta INTO 3aKOHOMAABall, U Y
HAIlleM W YIOPEIHOM MpaBy, KA0 OCHOBHO TPAaBHIIO MOCTaBJba 3aXTEB JIa
npeBapa MOTHYE Ol cayroBapaya, Kako OM MorIiia Jja yTUuYe Ha MyHOBaX-
HOCT 3aKJbyueHor yrosopa.* O6mana ox Tpeher, Ma Konuko omryuyjyhe
JieNIoBajia Ha BOJbY jeJIHE CTpaHe, caMo M3y3eTHO palja mpaBo jJa ce 3axTe-
Ba TOHMIITEHE YTOBOpa IPUMEHOM IpaBuiia o mpeBapu. Ped je, 3ampago,
0 cuTyallijama y KojuMa je cayroBapad Makap MOCPEIHO JOIPHUHEO TOME
Jla ce Ipyra ctpaHa Halje y 3a0iy/iu, TIPOIYCTUBINN HAMEPHO WU YCIIEeNn
HEMaxmbe Ja je U3 mbe n3Bydye. Ha mpBoMm Mecty, TO je cirydaj oHAa Kajaa je
Jpyra yroBopHa CTpaHa y BpeMe 3aKJby4uerhba yrOBOpa 3Haja 3a mpesapy.’
Csect o0 mpeBapu Tpeher u 37moymnoTpeda TakBe cuTyalje 00ecCMUIILIbaBa
YHILCHUILY Ja MpeBapa HHUje TUPEKTHO MOCIEIHIA Paliu cayroBapada.
Fraus est celare fraudem — y nuteparypu ce HaBOJH 1, IPOITYCTUBIIH 12
je n3Byde u3 3a0myze, u cayroBapad cam piu npesapy ([leposuh 1980a,
303; Busuep 1978, 297; Topenn 2014, 438)° jep ra TakBo MOHAlIAmke

4 3akon o obnMranuoHuM oxHocuMa — 300, Cnyorcoenu aucm CDPJ, 6p. 29/79,
39/85, 45/89 — omnyka YCJ u 57/89, Cn. aucm CPJ, 6p. 31/93 u Cn. aucm CLI, Op.
1/2003 — YcraBHa moBespa, wi. 65, cT. 1. 3a BcTa WK CIMYHA YIOPEIHOIPaBHA peIlekha
BHIETH, puMepa paau, 4wi. 1137 ¢panyckor I'pahanckor 3akonnka — ®I'3 . 28, cr.
1 mBajiapckor 3akoHuka o obmuranmjama — III'3, § 123, cr. 1 Hemaukor I'pahanckor
3akonuka — HI'3, §870 ayctpujckor ['pahanckor 3akonmnka — AI'3.

3 300, un. 65, cr. 3.
%V ciyuajy obMamyjyhux pexmama mponssoljada, Kyman 6W MOrao 1a 3axTeBa
MOHMIITEHE YTOBOpA aKo je MPOaBall, U3 CBOT MPO(eCHOHATHOT UCKYCTBA, 3HAO J]a 0CO-

OuHe NPOM3BOJA HE OAT0OBapajy TBpAH-aMa M3 peKiiaMe jep je JTyXaH Ja 0 ToMe 00aBecTH
kynua. Bugetn Schmidlin 2012, 257.
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4ypHU caydecHukoM Tpeher.’ ¥V mojenunum cuctemuma, Mely kojuma je u
Halll, UJie Ce YaK M KOpak Jajke, Ila ce cMarpa Ja npesapa Tpeher ytuue
Ha 3aKJbyYCHH YIOBOP HE CaMO OHJIa KaJa je cayropapad 3a TO 3HA0 HEro
U Kajga je mopao sHamu.® KpuBuna cayroBapaua ce oriie[ia y TOME IITO
j€ HemaXXHOM TPOITYCTHO Ja Youu mpeBapy Tpeher, ogHOCHO 3abmyny y
K0jOj ce Jpyra cTpaHa Haja3u U u3Byde je u3 me.” Cropu (Story 1920,
162) TakaB MpoOITyCT CIMKOBHTO OO0jallimaBa Kao ,,JIPEBApHO CIEMHIO™
(,fraudulent blindness).

MehytruM, BaH TOMEHYTHX CITy4ajeBa, HA4eIHO Ce CMaTpa Ja KOJ
TEPEeTHUX YroBopa mpeBapa ox Tpeher Hema yTHIaja HAa TYHOBaKHOCT
3aKJpydeHor yroopa.'? Mako ce TakaB cTaB KPUTHKYje, IOCEOHO y MaTe-

puju jemctra,!! miaBHH pasior 300r Kojer ce orpaHuYaBa [ICjCTBO Ipe-

7 CaydecHMKOM ce cMaTpa M OHaj cayroBapad KOjH je ,,caMo OHO CBECTaH
IpeBape U By je HCKOPHCTHO; HHUje HEOIXOHO Ja ce JOoKake jAa je m3mely cayrosapaua
1 Tpeher mocTojao MpeTXoaHH JOTOBOP O MPEBAPHOM IMOCTyMamy Tpeher. ,,AKo je u3mehy
yroapada u Tpeher Hekor GmiI0 criopasymibera, caydeniha, He Oall OHAKBOT Kao IITO Ce
TpPaXXH y KPUBHYHOM IIPaBy, HETO aKo je caMo yropapad 3Hao 3a mpesapy Tpeher nuiia, He
XTEBIIH 00aBECTUTH O TOME APYTY CTpaHy, TO fie IaTH IMOBOXA /a CE€ YTrOBOp MOHMIITH
(ITaBnoBuh 2014, 213).

8 300, un. 65, cr. 3. Ucto pemerse je npuxBaliecHO ¥ y IIBAjIIAPCKOM, ayCTPH]jCKOM
u HemaukoM mpaBy. Buneru 130, un. 28, ct. 2; AT'3, § 875; HI'3, § 123, ct. 2 (BHwIE O
tome Jlabuh 2017, 84 u nasme).

° Kako HAIIM MICIH 06jalImbaBajy, cayroBapad je ,,IpeMa jeJHOM OIIITEM TOKY
cTBapu Tpebano na 3Ha 3a Takee pamme” ([TepoBuh 1980a, 303), ogHOCHO ,,300T CBOjE
HeTIaXme 3a By (3a0myny, npum. ayt) Huje 3Hao (Lluroj 1980, 204), omHOCHO ,HUje
YHOTpeOno OHAj CTETEH MaXHkE KOji ce MHAYe 3aXTHjeBa Y TAKBUM cuTyanujama‘ (Busuep
1978, 297).

10" Tpe6ano Gu, MeljyTim, mOMEHYTH A Ce y YIOPSIHOMPABHUM CHCTEMIMA MOKE
Hauhu W Ha Jpyre m3y3eTKe IpaBuia ja Ipesapa koja rmotude o tpeher Hema yTtuiaja
Ha IyHOBa)XHOCT yroBopa. Heke o mHX je Kpeupana Cyicka Ipakca, Ia ¢y HaKHaIHO
HMMIUIEeMEHTHPAHHU Y 3akoHCKe oapenode. Tako, mpema § 123 (2) HI'3, ako Heko Tpehe mure
CTHYE MPaBO U3 yroBopa KOjU ce 3aKjbydyje, M3jaBa KOjOM Ce yroBapa KOPHCT 3a Hera
MOXXE Ce MOHHUIITUTH Y OJJHOCY Ha Ihera, y Cily4ajy Kazna je Tpehu 3Hao mim Mopao 3HaTH
3a mpeBapy. Y MOjeIMHMM CHCTEMHUMA CYIOBU CY IOHHMILNTABAJIM YrOBOpPE M OHJa Kaja
npesapa noruye ox Tpeher, a cayroapad 3a by HHUje 3HA0 HUTHU MOTA0 3HATH, YKOJIMKO
ce y yno3u tpeher nuna Hajgase CyOjeKTH KOjU MpUIanajy T3B. Kpyry cayroBapadya (,,cer-
cle du contractant ), 300r 4era ce U HE MOTY CMarparH mpaBuM ,,rpehum* munuma. Ty
ce NPBEHCTBEHO MUCIHM HA ClIydajeBe KajJa IpeBapa MOTHYE O 3aCTyIIHHUKA cayroBapaya
XKPTBE NpeBape, ajiil U T3B. IPUBHIHUX 3aCTYITHUKA, 3aTHM JINIA KOja CITyXKe cayroBapady,
nocnoBohe Oe3 Hanora u obchaBaoua panme Tpeher (Bume o Tome Jaduh 2017, 90 u
nasbe; Bunern n wi. 1138 ®OI'3 u wn. 7:208 Haupra 3ajenuudxor pedepeHTHOT OKBUpa
(Draft Common Frame of Reference — DCFR).

1" Pey je 3ampaBo o weju Aa je y MaTepuju jeMcTBa momcTOBEhHBAIbE Ty/KHHKA

ca cBUM TpehuM nuIMMa pe3ynTaT ancTpakTHOL, HepeasHor mpuctyna. Vako ce omHoc
u3Mel)y moBepHola U jeMiia 3aCHHBA Ha MOCEGHOM YroBOpY, HeMa HHMKAaKBOI' CMHUCJIA Ja
ce mocMaTpa caMOCTallHO, HE3aBUCHO O] JIPYTHX, a MoceOHO ogHoca u3Melhy nosepuona
u ayxHuka. llItaBuiie, 300r aKIeCOPHOCTH, MOCTOjalbe M JICjCTBA YrOBOpa O jEMCTBY
»oMeheHa cy cynOMHOM yroBopa M3 Kojer je HacTana obaBe3a 3a Kojy ce jemun (Xubep,
JKuskosuh 2015, 283). Ha Taj HaunH ce U Gopmupa TpOyrao, TpOCTpaHH OTHOC M3Mehy
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Bape Koja motude oj Tpeher jecte y ToMe IITO IOCIeIuIe IpeBape He Ou
Tpebasio 1a CHOCH HEBHMHH cayroBapad; Jakiie, OHaj KOME ce He MOXe HU
Ha KOjH Ha4MH NPUTOBOPUTH JAa je KpuB 3a 3abmyny npyre crpane. [pe-
Bapa ce mocMarpa BHIE Kao MPHBaTHA Ka3HA, a JIMYHU KapakTep KazHe
3a0pamyje Ja ce OHa MPUMEHHU Ha JIUIEe KOje HUje HU Ha KOjU HaYMH y4e-
cTBOBaJIO y mono3HuM pagmama (Ghestin 2013, 1169).

[IpumemeHo Ha pobIeM KOjuM ce MU 0aBUMO, YKOJIHMKO OH ce J0-
3BOJIMJIO TIOHHIITEHE YTOBOPA O jeMCTBY 300T IpeBape Koja IOTHYE O
cajeMIia, Tokaszano OW ce Jla je TakBa CaHKIMja IITETHA 3a (HEBHHOT)
nosepuona. OH Ou ce, Kao XpTBa HECaBECHOCTU Tpeher, Hamao y BpIIo
HE3aBH/IHOj CUTYallHjH: C jefJHEe CTpaHe, He OM mMao MoryhHocCT Harare
O Ty’KHUKa 300T FeroBe MHCOJIBEHTHOCTH, C JIpyre CTpaHe, N3ryonuo Ou
¥ MOTYRHOCT J1a ce HaruIaTé o cajeMIla KOjH je UCXOANO TOHHIITEHE YTo-
BOpa O jeMCTBY Kao >kpTBa mpeBape. lllteTHe mocnenuie 6u Ouie yoma-
JKEHE jeTUHO TUME IITO OW MOBEPHOIly M JlaJbe MpeocTajana MOTyhHOCT
Jla ce HaMHUpPH O] IPYTOT, OMHOCHO MPEOCTaINX cajeMaria, Mmely kojuma je
W cajeMarl KOju je M3BPIINO MpeBapHe paame — ayTop npesape (Legeais
2001, 145).

Jpyrum peurma, MOryNHOCT MOHHUINTEHA NO3UBAKEM Ha MpaBUIIa
0 TIpeBapH MOCTOjU TEK YKOJIUKO C€ YTBPIM JAa je cayroBapad KpHB 3a 3a-
Oyny KpTBe (jeMua), Makap U MOCPEIHO.

MehyTumM, Ha OBOM MecCTy, Kaja je ped 0 MOryhHOCTH TOHHUIITEHa
yroBopa ycie mpeBape Koja motuye o Tpeher, YMHU ce BaKHUM aHa-
JIM3UPATH jOIII jelaH M3y3eTaK KOju Ce OMHOCH Ha J0OpoYnHE yrosope.'?
Haume, npema 4. 65, ct. 4 300, yroBop 0e3 HakHajJe MOXKE CE TIOHUIII-
TUTH U Kaj je mpeBapy yuuHWIo Tpehe nuie, 6e3 003upa Ha TO /a I je
Jpyra yroBopHa CTpaHa y BpeMe 3aKJby4yeHa yroBopa 3Halla WM Mopala
3HaTH 3a npesapy. CinudHa ojpenda ce Moke Hahu u y Apyrum ymopen-
HOIPaBHUM cucTeMuMa.'> MosKe JIi TO MPABHUIIO JIa YTHYE Ha MPOLIHPEHE
Kpyra ciydajeBa y KOjEMa C€ MOXKE 3aXTeBaTh MOHUILITEHE YroBopa

MOBEPHOILIa, jeMIla ¥ TIABHOT IY)KHHUKA, Y KOME JyXHHK UTpa LEHTPAIHy YIOry (BHUILE O
tome Jlabuh 2018a, 223; Albiges, Dumont-Lefrand 2015, 58; Simler, Delebecque 2016,
79; Simler 2008, 159; Barthez, Houtcieff 2010, 238; Frangois 2004, 96; Bourassin, Bré-
mond, Jobard-Bachellier 2016, 80).

12V nureparypu ce Harmamasa xa ce HCTO HPABHIIO KOje Ce IpPHMEEbyje Ha I0-
OpoyrHe MMa NPUMEHUBATH M Ha jeAHOCTpaHE IpaBHE MOCIOBE. Pasior je y ToMe mTo
ayTOp jeIHOCTPAHOT I10C/Ia U HeMa cayroBapaya, Te 01 ce CBaKo JIMLE KOje BPIIU peBapHe
panme morio cmarparu Tpehnm (Poracchia 2001, 207-31; Heinich 2016, 581). Mma nzneja
na Ou 1 Taga Tpebao Cy3uTH KpyT U IpeBapy y3UMaTu y 003Hp caMo ako HOTHYE Of JIMIa
KOje CTHYe KOPUCTH Off TakBOr mocia (beHeduimjapa) jep ce caMo y TOj XUIIOTe3H MaHH
BOJbE MpHIPYXKYje cankmuja 3a nemukt (Ghestin 2013, 1172-1173). [lomeHyTH H3y3eTaK,
Mehytum, Huje Moryhe mpuMeHUTH Ha jeMCTBO (KOje je jeTHOCTpaHOOOaBEe3HH y2080p) T
Hehe 6utn npenmer ny6sbe aHanuse.

13 Bugern npumMepa pamy, § 6:93 mahapckor I'pahanckor 3axonuka u3 2013. ro-
nmuHe — MI'3; ai. 86 c1. 2 moseckor ['pahanckor 3akonuka u3 1964. ronqune — I11°3.
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0 jeMcTBy 300T mpeBape Koja moTmde on cajemia (wiu yommre Tpeher
JUIa) Makap y OIHOCY Ha cliydajeBe y KojuMa OW ce jeMCTBO MOIJIO 03-
HAYUTH Kao T0OPOYNHO?

OnroBop Ha MOCTAaBJbEHO MUTAEHE YMHOTOME 3aBUCH OfI OJTOBOpPA
HAa jeIHO MPETXOMHO: /1a JIH YTOBOP O JEMCTBY IPEACTaBIba JOOPOUINH WIIN
TepeTaH MpaBHU 110Cao?

[Ipupoma yroBopa o jeMCTBY IpeACTaBba jEAHO Ol BPJIO JHUCKY-
TaOMIIHUX TIPaBHUX NHTamka, 0 KOjeM je YjeAHO YeCTO TUCKYTOBAHO Y
MaTepHju jeMCTBa, KOje YMHOTOME IIpeBa3uiia3u OKBUpPE OBOT paja. Mnak,
MPE/ICTaBJbEHO HA jeJaH YOIIITeH HadWH, Moxe ce pehu 1a JoK Ha-
YeITHO MOCTOjH KaKBa-TaKBa CarIaCHOCT OKO TOTa Jia YrOBOP O jeMCTBY
npe/cTaB/ba jeqHOCTpaHoobaBe3HH yrosop,'* y morteny yTBphuBama
MIPUPOJIE jeMCTBAa Kao JTOOPOYMHOT WJIM TEPETHOT YroBOpa y TEOPHjU U
CYJICKOj TIPAKCH CE MOXKE YOUHMTH JIeTe3a Pa3InuUTHX CXBaTama.

Jenan on y3poka pasMHMOMJIaXCHa y CTaBOBHMA jeCTe Y HauMHY
Ha KOjH ce mocMmarpa jeMcTBo.

Haume, kana ce cTporo mocmarpa caMo yroBop O jeMCTBY U OTHOC
m3Melhy moBeproria u jemIia, HE3aBUCHO Of OTHOCA M3MeEhy jeMIia u ayx-
HUKA, OJHOCHO MOBEPHOIA U JY)KHHKA, MOCTOje 030MJbHH apryMEHTH Jia
Ce YroBOp O jeMCTBY O03HAuu Kao JOOpoYMH. Jemail 3a CBoje 00OBE3MBamE
OIl TTIOBEPHOIIa, HAUYETHO, HE J00Hja KOHTpPAIPECTAIH]y, IPYTUM peunma,
MOBEpWIIAIl CTHYE KOPHUCT o1 oOBe3uBama jemiia Oe3 oOaBese JaBama
uKakBe npotuBHakHazae (Bun. Barthez, Houtcieff 2010, 42 u Tamo HaBe-
neHe ayrope). MehyTum, TakBO cXBaTame MaTH 07 030MJbHE MarmbKaBOCTH:
Y BbEMY Ce Mellla KapaKTep jeTHOCTPAHOCTH C KAPAKTEPOM JOOPOUHMHOCTH
YroBOpa M TOJIa3u Ce Of MOTPEIIHe MpeMuce Jia jenHoobare3yjyhu yro-
BOp HYXHO Mopa outn 1o6pounH. OcuM Tora, Kako je JIETo 00jameHo ¥
HAIIIOj TeOpHjH, ,,0eCTepeTHOCT OfHOCca u3Mely jeMIia u moBepuona jiaje
3aMarjbeHy CIMKy ofHoca y nenuHu (Xubep, XKuskosuh 2015, 319), na
ce MOXKE TIOTPEITHO 3aKJbYUUTH Ja W NpodecruoHaHn jemarn (OaHKap)
jeM4n NoOpOYMHO, HaKO TO OYMIVIETHO HHje CIIy4aj — aKo W He CTHYE KO-
PUCT TUPEKTHO OJ MIOBEPHUOIIA, CBOjY YCIYry jeMucta Harahyje om aqyx-
HUKA.

[ojeaunu nmucuw, nak, uako y Gokycy umajy, Takohe, camo ogHoC
nu3Mel)y ToBepHoLla U jeMIla, HyJe HEIITO JIpyraddje 00jallmbehe, aau y
MIPHUJIOT TEPETHOCTH jEMCTBA: TOINTO CE jeMall He 00aBe3yje IMOBEPHOILY
Ja O My YYHHHO OHIIO KaKBY YCIYTy WM JOOPOYMHCTBO'® — He mocToju,

4 Mma cxparama 1a ce jeJHOCTpaHH KapaKTep YrOBOPA O jEMCTBY MOXE JOBE-
CTH y nuTame uMajyhu y BHIy Ja HOBEpWIAl] MMa M3BECHE IY)KHOCTH IIpeMa jeMILy,
any je NHTame KOJIUKO Te OY)KHOCTH MOTY YYMHHMTH Ja ce OH cMarpa (IpaBHM)
JBOCTpaHO00aBE3HNM yroBopoM (Buie o Tome Xubep, XKuskosuh 2015, 314 u nasme).

15 O nyramy Hamre cyiacke npakce y Besu ¢ THM Bume y Xubep 2015, 59 u gase.

16y Teopuju ce momuibe 1a 61, Kpajibe H3y3ETHO, AHIAKOBAILE jeMIId MOIIO HMa-
TH JOOpOYMH KapakTep W y oxHocy Ha moBepuomna. Cumiep (Simler 2008, 69) naBomu
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nakie, animus donandi y OTHOCY Ha IOBEPUOIA — YTOBOP O JEMCTBY OH
yBeK Tpebajno pasymeTu kao TepeTHu yroop (Simler 2008, 67). Ilpo-
OJIEMaTHYHOCT T€ HEje je y TOME IITO HU OHAa HE OATrOoBapa CTBAPHOCTH:
aKo M MMOCTOjH MOTHB jeMIa JIa YYUHH YCIYTY, TOOPOYHHCTBO, OHO TOTOBO
HUKaJa HUje YCMEPEHO Ka MoBepuolly Beh Ka JTyKHUKY.

Cxsarajyhu orpaHnuema mnojeie Ha Jo0OpOYrHE U TepeTHE MpaBHE
MOCTIOBE Ka/1a je Ped O yroBOpY O jeMCTBY, HE YUY/ IITO MOjeAMHU MHCIU
npuberapajy cacBUM HOBOj KBaJU(HKAIIUjU YyrOBOpa O jeMCTBY Kao ,,He-
yrpansor (Aynes, Crocq 2013, 91-92): y omnocy usmel)y jemina u mo-
BEpHUOIIa, jeMall HeMa HaMepy Jia MOKJIOHH, T ce He MO)Ke cMarpary Jio-
OpoYMHUM, alH, C Jpyre CTpaHe, jeMall He O4YeKyje HU IPOTUBHAKHAIY O
MOBEPHOIIA, 1A c€ HE MOXKE CMaTparu HU TepeTHUM. [Ipema muMa, naxie,
JEMCTBO HHje HUTH JTOOPOUYMHO HUTU TEPETHO. AJH, KOja OW OHJa TpaBH-
na Tpebasio MpUMEHHUBATH Ha YyTOBOP O jeMcTBY? TakBOM CTaBy ce Mpu-
roBapa Jia ce Ha Taj Ha4MH ce Mpo0aeM KBaau(pHKaIMje caMO 3a00MIIa3H,
a 3aHeMapyje ce mberopa npakTuyHa BpeaHoct (Xubep 2015, 67), koja ce,
u3mel)y ocranor, BUI U U3 NMUTama MOXeE JI C€ YTOBOP O jeMCTBY TO-
HUILITHTH y CBAKOM CIIy4ajy 300T ImpeBape Kojy MoYuHHU Tpehu.

Yeuhajyhu nmpoOneMaTnIHOCT THX CXBaTama, MOjSANHHN MUCITH CY
pasBWIH ULy 1A je, MpU KBaTU(UKAIK]H jeMCTBa Kao JOOPOYHHOT WA
TEPETHOT MPAaBHOT IMOCJIA, MTOTPENIHO YTOBOP O jJEMCTBY ITOCMAaTpaTd Kao
nocebaH yroBop, OJHOCHO HE3aBUCHO OJ OCTAJIMX YroBOpa KOjU YHHE
CJIOKEHY YCTaHOBY jeMcTBa. HampoTwB. YroBop 0 jeMCTBY ce Mopa IIo-
CMaTpaTd y OKBHUPY TPOCTPAHOT OAHOCA KOjU ce paha m3mely moBepurona,
jeMIia u Ty>KHUKa, 300T gera ce JoOpOYMH WIIH TEPETHH KapaKTep jeMCTBa
MOpa TPaXHUTU HE y OIHOCY M3Mel)y moBepHolla U jeMIla Hero y OJHOCY
mmehy jemma u myxxanka (Bourassin, Brémond, Jobard-Bachellier 2014,
57-58; Francois 2004, 21-22). A xaga ce CTBapu IOCTaBe HA TaKaB Ha-
Y{H, BHIIIC CE apryMeHaTa MOXKEe M3HETH Ja j€ JeMCTBO TEPETHO.

Hajmpe, To je HecymMmBHBO cy4aj ako jemarl ouekyje nma he 3a mpe-
y3uMame o0aBese jeMuera JOOWTH HaKHaJy Of Iy>KHUKA, OWIIO THUPEK-
THY OWJIO MHIUPEKTHY. TepeTHN KapakTep jeMCTBA je TaJaa OYUTIICAaH.

MehyTum, nMa cxBaTama 1a OM ce jeMCTBO Tpebao cMaTpaTH Te-
PETHUM M aKO TaKBa HAaKHAJa HHjE YroBOpeHa y ofHOCy u3Mely jemua
u ayxHuka. O0jammene je y ToMe Ja jemal Hema intentio liberalis nu
npema Ay>KHHUKY jep, U ako T'a MOBepHJIall II030B€ J1a HAMUPHU OYT, OH UMa
HaMmepy Ja ce HaKHAJHO HaMHUPH Of Iy>XKHHKa, CyOpOrauujoM y MOBepHO-
yeBa npasa. [IpyruM peunma, Mako je MpUXBaTHO Ja jeMuu Oe3 HaKHaJe,
jemarl ce HHje OApeKao Ipasa Ja 3axTeBa Of Ay KHUKA J1a My HCIUIaTH OHO
LITO je 3a Iera IuaTHo, 300r yera Ou ce TO OUEKHBAE OCTBApEHAa MPpaBa

Kao MpHMEp CIy4aj Kaga O ce C HaMEpOM jeMYMJIO 3a OY)KHHKA KOjH je OYHIIICIHO
uHCoNBeHTaH u Hehe GuTH y MOTYHHOCTH @ BpaTH JyT, IITO 3alpaBo MPEACTaBlba MH-
JIMPEKTAH MOKJIOH TTIOBEPHOILLY.
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U3 cybporaiije Moo TpeTHpaTH Kao KOPUCT Kojy he jemarr octBaputi. !’
V Besu ¢ tum, mehyTuM, octaje nmuTame Oa nu ce intentio liberalis moxe
Heruparu camo 300T Tora mTo jemarl odekyje moBpahaj rumahenor (Xu-
oep, XKuskosuh 2015, 317). [IpuxBarajyhu ga jemun Oe3 HakHaze, jeMall
UIaK YUHU ,,JIPHjaTeJbCKy yCIyTy™ IY)KHUKY, Ha CBOjeBPCTaH HAyMH ra
KpEeIUTUpAa, 1MojaMmibyjyhn My CBOjy KpEeIUTHY CIIOCOOHOCT U CTaBJbajyhu
CBOjy MMOBHMHY Ha pacnoiarame (Barthez, Houtcieft 2010, 90). V3 To,
jemar Makap Ha ozpel)eHO BpeMe CHOCH PU3MK MHCOJBEHTHOCTH Jy>KHH-
ka 0e3 MKaKBe HaKHAJe 3a TO, y YeMy OM MOrao Ja ce youu JOOpOYMH
KapakTep jeMCTBa.

Hausrnen nenyje na je y3uMame y 003up oxHOca usMely jemiia
M Jy)XKHHKa IPH KBATHHUKALH]H jeMCTBA Ka0 JOOPOYHHOT HIIH TEPETHOT
JIOTHYHM]jE W Ja BHIIE OAroBapa cTBapHOCTU. Mmak, Ha Kpajy u3narama
0 TIPUPOJIM jEMCTBA MOXKE C€ U3HETU Kao 030MJbaH apryMEeHT YHI-CHHIIA
na Ou OWIIo y HajMamy PyKy HEOINpaBIaHO, aKo He M BPJIO OMACHO, CaMo
Ha OCHOBY TOra mpocyhuBaTH MOXKE JIM c€ YTOBOP O jEMCTBY HOHHUIUTHTH
300r mpeBape Koja moTu4e o Tpeher 4ak ¥ OHJa KaJia OBEepHIIall 3a Mpe-
Bapy HHje 3Ha0 HUTH Morao 3Hatu.'® HanMe, Hako je, yomnmureHo rieqaHo,
HECTIOPHO Jla jeMCTBO MOIpHUMa KapakTep IOOpPOYMHOT OHJA Kala jemall
JeMYH M3 MpHjaTe/bCKUX MOOy/Ia, He CME C€ 3aHEMapUTH Jla TaKaB YMH
IOOpPOYHMHCTBA HHjE€ yCMEpPEH Ka IOBEpHoIy Beh Ka AyKHHKY, Te Hema
JIOBOJBHO ONpaBJara Ja Ce MOBEPUIALl MOABPrHE MPUMEHH CTPOXKHX
npaBuiIa Koja ce OJHOCE Ha JOOpOYMHE YroBOpe Kaja je ped O MaHaMa
BoJbe. To Om, yocTasiom, OMIIO Ha MITETy HEBUHOT MOBEPHOLA KOjH TpHU
3aKJbyuerby YTOBOpa O jeMCTBY HHUj€ YTHLIA0 HUTH OM MOTrao Ha OMJIO KOjU
HAuWH J1a yTHYC Ha YUEHCHUILY J1a Jii he ce jeMal] o0aBe3aTH ca HaKHaI0M
i 0e3 HaKHa/Ie Of MyY’>KHHUKA WM, ITAaBHUIIE, Ja JH jeMall )KeJIU /1a YIH-
HU WHAWPEKTaH MOKJIOH TYXHHUKY OJpEKaBIlu ce (YHampea) mpasa Jia of
Iy’KHUKa 3axTeBa noppahaj oHora mro he eBEeHTYalHO IUIATUTH 32 Hbera.
To 6u MorII0 [1a ypyIIu jJEMCTBO Kao cpeicTBO obe3dehema.

He uynu, crora, mTo NojeInHU MUCHHM M3PUYUTO HarvallaBajy na
JIOOpPOYMHN WIIM TEPeTHH KapaKTep jeMCTBa, KOjH Pe3ylITHpa U3 jeTHOT
CHOJBAIIET OJHOCA y OAHOCY Ha YrOBOP M3 KOI' IOBEpHJIAL] M3BJIAYU
CBOje MpaBo, He Ou Tpebano Ja Mema PeXXUM KOjU ce TIPUMERYje Ha yro-
BOp 0 jeMctBy.'” ,JenuHo Gu omHocu u3Mely AyKHHMKA W jemia Tpeda-

17" Vkomuko ce YHampea ofpeKao TOT Mpasa, Tajaa MOCToju animus donandi, anu
ce OHJla MEH-a IpaBHA MPUPOJA TI0CIa — ped jé O MHIUPEKTHOM IIOKJIOHY, HE U jeMCTBY
(Xubep 2015, 66, 70).

18 VIma, MehyTuMm, U mpyraunjux cxparama. CTPOXKH CHCTEM KOjH CE IPHMEHbYje
Ha npeapy koja notuye o Tpeher koj JOOPOUYHMHUX YroBOpa YOILITE UMa CE IPUMEHUTH
U Ha yroBOp O jEeMCTBY, KOjU ce KBalu(UKyje Kao jemHOCTpaHoobaBe3yjyhu, amu Koju
Mopa OHWTH CKJIOIUBCH M3 IMpHjaTesbCKuX modyna u 6e3 mporuBHakHaze (Ghestin 2013,
1173).

1" Yynu ce na je 'y Tom cmepy pasmunnbao 1 PKC, kana je y omrym ox 20. MapTa
1989. romune, 6p. 87-15450, u3neo na ,.u y jemHOCTpaHOOOABE3HHM YrOBOpHMMAa KaKaB
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70 Aa OyAay moroheHW TakBOM KBaM()HKAIIMjOM, HAPOUYHUTO Kaja je ped
0 MpPUMEHHU NpaBUiia Koja ce ogHoce Ha nobpouune yroope® (Frangois
2004, 23).2° Jlpyrum peurMa, Kajaa je ped 0 OTHOCY IOBEPHOLIA M jeMIa
jemcTBO Om Tpebano mocMarpard Kao TepeTaH IPaBHU 10CAo.

3. MOI'YRHOCT IIOHUIITEBA YI'OBOPA O JEMCTBY
I[TO3MBAKBEM HA ITPABUJIA O 3ABJIVAN KAO
MAHU BOJBE

Onpa kaga (ca)jemMal; HE MOXe Ja C€ M030B€ Ha MPaBUiIA O Ipe-
Bapy Kako OM MCXO/I0BAO MOHHINTEHE YTOBOpa O jeMCTBY 300T 3a0myzie o
COJIBEHTHOCTH IJIaBHOT JIy’)KHHKA, TIOCTaBJba CE MHTAE: MOXKE JIH C€ OH
ca BUIIIE ycliexa MMO3UBaTH Ha TpaBwiia O 3a0myau?

Kana je peu o anHanu3u yTuiaja 3a0iyae 0 CONBEHTHOCTH JIy)KHUKA
Ha MyHOB&)KHOCT YroBOpa O jeMCTBY, Hajupe Ou Tpebano HaNOMEHYTH,
Maza ce moapasymeBa caMo 1o ceOH, Aa ce jemall He MOXKe IMO3UBaTH Ha
MpaBuiIa 0 3a0Iyau Kako OM MCXOMOBA0 MOHHUIITEHHE YTOBOpa OHMA Kajia
j€ TIaBHU JIyXXHHK IOCTA0 MHCOJBEHTAH HAKOH 3aKJby4eHa yroBopa o
jemctBy (Barthez, Houtcieff 2010, 227; Aynés, Crocq 2013, 79; Simler
2008, 146—147). CBaka HakHa/IHA UHCOJBEHTHOCT 3Ha4WIIa OM caMo Tpo-
CTy IPOMEHY OKOJIHOCTU KOja, Ma KOJIMKO 3Ha4ajHa, HE MOXKE JOBECTH Y
MUTalkEe MYHOBAKHOCT yroBopa. OcuM Tora, nokpuhe pusznuka eBeHTyalHe
Oynyhe ny»XKHUKOBE HHCOJBEHTHOCTH YITPABO U jeCTe MPEAMET 3aKJbyucha
YTOBOpa O jeMCTBY. Y CYNPOTHOM, K0jOj OM CBPCH CIYXHIIO jEMCTBO aKO
Om jeMalr Morao jeTHOCTaBHO Jla ce 0CI000au cBoje obaBe3e TBpAchn ma
HUje MOrao Jia 3aMUCIIM J1a OM TY»XKHUK jeIHOT JaHa Morao j1a ce Hahe y
CUTYyallWjH J1a He MOXe Ja BpaTtu Ayr? JeMcTBo OM Kao ycTaHOBa MOTITYHO
M3ryOWIIO CBOj CMHCA0: PU3UK MHCOJIBEHTHOCTH je y Ouliy jeMcTBa.

O 3a0iyau O COJIBEHTHOCTH JY)KHHKA, JaKJe, MOXXEMO TOBOPHUTH
CaMo YKOJIMKO j€ MHCOJIBEHTHOCT JIy)KHHUKA TIOCTOjajia ) mpeHymKy 3aKiby-
uerba yroopa o jemctny.’! Ty ce mpuponno Hamehe cienehe nurame: o
KaKBOj BPCTH 3a0iyze je peu?

j€ yroBOp O jeMCTBY, IpeBapa MOXKE YTHLATH Ha IMyHOBXHOCT YroBOpa CaMmoO YKOJIHKO
MoTHYE O] cayroBapaya‘“.

20" TIpernocrasia ce 1a TaKBa MACja CTOjU M3a CXBATAMa W3HETUX Y TEOPHjH 1,
rako kKBanu(uKalyja jeMCTBA Ka0 TEPETHOT WM JOOPOYMHOT MMa opel)eHOr TEOpHjCKOT
3Hauaja, BEH MPAKTUYHU 3Ha4aj je cnabd (Barthez, Houtcieff 2010, 94).

21 Ha oBom MECTYy je KOPUCHO pehn Jla C€ Kao aoJaTraH 3aXTCB IIOCTaBJba U YH-

BCHHIA J]a HUje Ped caMo O MpoJIa3HUM (UHAHCH]CKUAM IOTeIKohaMa Ty)KHUKa Beh Ta-
KBHM J1a TIPE/ICTaBJbajy jacaH CHUTHAI Ja Ay>XKHUK Hehe OMTH y MoryhHOCTH 7a MCIUTaTH
Iyr O JIOCHEJIOCTH. AKO OM IYXXHHK y TPEHYTKY 3aKJbydema YroBopa O jeMCTBYy OHO
MHCOJIBEHTAH aly HaKHAJHO II0CTA0 COJBEHTaH, ,,pa3lior 3a IOHUIITEHE yroBopa Ou
0TIao — jeMall Tafa He OM HU MMao MHTEpeca Ja 3aXTeBa NOHHUIITEHE YTOBOPA O jEMCTRY,

136



Crexana [{abuh (cTp. 128-149)

Ha npBu moren Morio Ou ce yYHMHUTH Ja 3a0iryna O COJNBEHTHO-
CTH AyXHHKA TIpENCTaBjba 3a0myny o (OMTHUM CBOjCTBMMA) JIMYHOCTHU
(Piedeliévre 2008, 55). ¥V onnocy usmely jemiia u ay>KHUKA, KOjU C€ de-
CTO O3Ha4yaBa Kao intuitu personae, CONBEHTHOCT IY>KHUKa HECYMEH-HBO
nenyje Kao omydyjyhu KBanuTeT qy)KHUKA: HaKO jeMITy HUje 3a0pameHO
Jla CBECHO IIpey3Me PU3UK CyMIbHBE COJIBEHTHOCTH JTy)KHHUKA WM TaK PH-
3WK yTBpl)eHE WHCOIBEHTHOCTH, YOOMUAjeHO je N1a jeMall IPU 3aKbyUeHhy
YroBOpa O jeMCTBY He o4eKyje na he 3aucra OMTH y MO3ULIMjU Aa MOpa J1a
IUIaTH AyT yMecTo AykHUKa. Kao u moBepuialn, u jeMall Ha CBOjeBpPCTaH
Ha4YMH KPeaUTHpa Ay KHUKA, OKIambajyhin My ToBepeme U 03ajMIbyjyhu
My COIICTBeHY KpemuTHy crmocoOHocT (Simler 2008, 146). Onma xana
ce YTBpAM Ja je TO TOBEpeme OWI0 3aCHOBAaHO HAa JIAXXHUM OCHOBA-
Ma, cMmarpahe ce nma je jemarr Ouo y 3a0iyau mpu mpey3uMamy oOaBese
jemuera. MehyTtuMm, cBe 1 kaza Ou ce MPUXBATUIIO Ja je COJBEHTHOCT, Ha
CBOjEeBpPCTaH Ha4yMH, OMTHO CBOjCTBO JIMYHOCTH, CIEHUPHUYHOCT jeMCTBa
j€ y ToMe Ja ce yroBop O jeMCTBY 3aKJbydyje ca IMOBEPHOIIEM, a He ca
ny)kHUKOM. Hhemy (moBepuoiry) ce, nakie, CynmpoTcTaBiba jeMdeBa 3a0iry-
nma. U3 Tor pasiora, He MOXke OWUTH TOBOpa O 3a0JyIy O JIMYHOCTH jep je
IY>)KHHK, YHja je COIBEHTHOCT JIOBEJCHA y NUTame, Tpehe e y oqHocy
Ha yTOBOP O jEeMCTBY.

3abnmyna o CONBEHTHOCTH AY>KHHKa JApyre je Bpcre. OHa 3ampaBo
npeAcTaBjba 3a0dyly O MOTHBY — COJIBEHTHOCT AY>KHHKA je jelaH of
oTyuyjyhux MOTHBa KOjU ONpelesbyjy jeMma JAa MpHcTaHe Ja jeMuu
(Piedeliévre 2008, 55-56; Barthez, Houtcieft 2010, 228; Ayneés, Crocq
2013, 79; Simler 2008, 146; Bourassin, Brémond, Jobard-Bachellier
2014, 79). Anu ce y ToMe U orieqa IIaBHU NpoOiieM 300T Kojer CyaoBU
HHUCY CKJIOHH Jla TIpUXBaTe MOHUIITEH-¢ YrOBOpa O jeMCTBY 300r 3a0my-
JIe O COJBEHTHOCTH AyKHUKa. Hamme, 3a0myna o MOTUBY c€ TpaguIno-
HAJIHO UCKJbYYYyje M3 IM0Jba MPUMEHE 3a0iy[e M camMO H3Y3e€THO YyTHUE
Ha MyHOBa)XHOCT yrosopa. [IpBy rpymy ciryuajeBa y kKojuMa MOTHB YJa3u
y Kay3y 4uHe JOOPOYMHHU yroBOpH,”’ anu y Be3u ¢ TuUM je Beh mpyxeHO
o0jalmeme 3amTo 01 Ha YTOBOP O jJEMCTBY OHMJIO MOTPENIHO (MU Makap
nory0HO, HEONpaB/IaHO) MPUMEHUBATH MPABUIIa KOja Baxke 32 T0OpOUHHE
yroBope. Ako ce uzahe U3 qoMeHa JOOPOUMHUX YroBOpa, Y APYTY TPyIy
cilydajeBa y KojuMa MOTHUB YJIa3u y Kay3y crajajy onpehjeHu TepeTHH yro-

a YMHM ce J1a My TO He Ou Tpedasio oMoryhuTH HU aKo OU MOKYIIAo Jia ce Ha TaKaB Ha4uH,
W3 HEKOT pasiiora, ocioboau cBoje ob6aBese. Y TOM CMHUCIY, 3a0iya O MHCOJIBEHTHOCTH
ce MpoLEekYje Y TPEHYTKY 3aK/byuera YroBopa, ajld ce y 003up Mopa y3eTH U TPEeHyTaK
JIOCIICJIOCTH JIy>)KHUKOBE 00aBe3e, Tj. MOpa Ce YTBPIUTH 2 JIU j¢ TY)KHHUK Y TOM MOMEHTY
COJIBEHTaH jep OM TO 3HA4YWIIO JIa jé HAaKHAJHO OTHAO PAa3JIor 3a IOHMIUTEHhE YroBopa O
jeMcTBy (YOIIUTEHO O yTHIAjy MHCOJBEHTHOCTH CayroBapava Ha IyHOBaXXHOCT YroBopa
Ja6uh 20186, 288-289).

22 Bupern 300, . 62, y KOMe ce mpenBulla ma ce Koi yroBopa 0e3 HakHaze
O6utHOM 3abmynoM cMarpa u 3aliryma o moOyau Koja je Omia oUlydHa 3a Ipey3uMarbe
obaBese.
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BOpH, U TO CaMO OHM KOJ KOjUX je MOTHB YHET y yroBopHO moJbe (Lluroj
1980, 201; Ileposuh 198006, 260; Busnep 1978, 291).

VipaBo €y ce TOM JIOTMKOM BOJMJIM (DPAHILyCKU CYJOBH IIPH TIO-
CTaBJbalby 3aXTeBa, Jla OM Ce YroBOpP O jeMCTBY YOIIITE MOTao MOHHUII-
THTH 300T 3a0iIy/ic O COJBEHTHOCTU JIY>KHHUKA, J1a j€ jeMall COJIBEHTHOCT
[JIABHOT Jy’KHUKA MOAMIa0 HA HUBO OUTydyjyher ycioBa 3a 3aKibyderhe
yroBopa (0 jeMCTBY) M THME T'a U3PHIUTO YHEO y YTOBOPHO moJbe.>> Micto
B&XHU U Y Cily4ajy 3a0iyjie jelHOT cajeMia O HHCOJIBEHTHOCTH HE JIy:KHH-
ka Beh apyror cajemiia.?*

TakBa mpakca ¥Ma cBoje omnpasaame. OHO ce, MPBEHCTBEHO, OIlie-
Ja y morpeOM 3amTUTE MOBepHOla (cayroBapadya) U OUyBamy jeMCTBA
Kao cpeinctBa obe30ehema. buno Ou mpesuIie jeHOCTABHO 3a jeMila
na u30erHe cBojy o0aBe3y TBpaehu na y TpeHYTKY 3aK/bydeHa YroBO-
pa HHje 3HAO Ja je AYXHHK OUO y Tako JiolieM (PMHAHCHjCKOM CTamby
(Piedeliévre 2008, 55-56; Simler 2008, 146). To Ou, y kpajmem, Hpak-
TUYHO MCKJbYYWIJIO MOTYRHOCT Jja ce€ jeMYH 3a MHCOJBEHTHOT IY>KHHKA,
uako OM 3a Iy)KHUKA TO U T€ KAKO MOIVIO OUTH KOPUCHO M MPEACTABIHAIIO
»KapTy* 3a u3na3ak W3 TpeHyTHHX (uHaHCHjckuX mnoTemkoha. Ocum
TOra, Ha4eJHO HHUje 3a0pameHo J1a ce jeMUYH 3a WHCOJIBEHTHOT Iy>KHH-
Ka, HAPOUUTO aKO C€ HEeroB (PMHAHCH]CKH OIOpPaBaK OYeKyje HAKOH IITO
nobuje cpencrea ox nosepuora (Barthez, Houtcieff 2010, 228-229). Ako
WHCOJIBEHTHOCT AY)KHHKA M MOCTOjU Y BpeMe OOBE3MBama jeMIla, TO HE
3Hauu Ja he oH HecyMBMBO OUTH MHCOJBEHTAaH W y OyayhHOCTH, a TO
je jenuHo mTO MOXKe MHTepecoBaru jemila (Bourassin, Brémond, Jobard-
Bachellier 2014, 79).

MelyTrM, TaKBOM PE30HOBabY Ce MOXKE YIYTHUTU 030UJbHA 3aMep-
Ka: KOJIMKO j€ 3alpaBo PeaJHO OYEKUBATH Ja O jemal] Morao Ja UcIpe-
roBapa YHOIICHE U3PHUYHUTE KJay3yJe MO KOjOoj C& COMBEHTHOCT ITABHOT
Iy’)KHUKA TIOIMKE Ha HUBO OITydyjyher yciioBa 3a mpey3umame o0aBese
jemuema? ONroBop je HEraTWBaH W3 HajMame nBa pasiora. [IpBo, mo-
Bepwiall (y 4ujoj Cy yjao3u Hajuernhe OaHKE) je TOTOBO YBEK E€KOHOM-
cku MoliHWja cTpaHa y OIHOCY Ha jeMIla U CTora je OH (TOBEpHJIAll) Taj

2 Bugern npumepa paay, ogayke ®KC: ox 25. oxrobpa 1977, 6p. 76-11441; ox
2. mapra 1982, 6p. 79—16538; on 19. mapta 1985, 6p. 84-10533; ox 11. dpedbpyapa 1986,
Op. 84-11117; on 11. neuembpa 1990, 6p. 89-14631; ox 11. janyapa 1994, 6p. 91-17691.
TakBoM mpakcoM (paHiycku KacanuoHu cyq je OACTYnHO Of paHHjer cTaBa mpema Kojem
ce IOHHIITEHE YroBOpa O jeMCTBY 300r 3a0iy[e O COJIBEHTHOCTH Jy)XHUKAa HA4YeITHO
npuxsataio. Bugetn y Tom cmuciy omnyke OKC: on 1. mapra 1972, 6p. 70-10313, ox 7.
Mmaja 1975. ropuse, Op. 74-10551.

O Tome u y Barthez, Houtcieff 2010, 228-229; Simler 2008, 146 u 147; Bourassin,
Brémond, Jobard-Bachellier 2014, 79.

24 Bugern omnyky OKC ox 26. jyna 2001. roaune, 6p. 98-12594.

30 crapy ga ®KC mpaBu pasnuky usMmel)y WHCOIBEHTHOCTH M ONPXKHUBOCTH

IpyIITBa 3a Koje ce jemun Buaetu Barthez, Houtcieff 2010, 229-230.
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KOjH JUKTHpa YCJIOBE MOJA KojuMma he ce 3aKJbyYHTH YTOBOpP O jEMCTBY
(Bourassin, Brémond, Jobard-Bachellier 2014, 79). JIpyro, cBe u ako 6u
ce, apryMeHTanuje paan, 3aHeMapro MPETXOIHH apryMEHT, TeIIKO Ja Ou
MOBepHJIall MPUCTAO JIa C€ YHECe TaKBa Kiay3yJa y YroBOp O jeMCTBY U
W3 pasiiora mTo OM TO MOIIO Aa MOoOyau CyMIby KOJ Eh-era. 3aimITo YoIl-
LITe jeMal] MHCHCTHpa Ha YHOILICHY TakBe kinaysyne? Mma jau oH Heke
nH(pOpMaIHje O ITy>)KHUKOBO] (PMHAHCH]CKO] CUTYAIUjH KOje OH (TIOBepH-
mair) Hema? 3amTo OW jemall oau3a0 Ha HUBO yCJIOBa COJMBEHTHOCT JYXK-
HUKa aKo MMa CBE pasJiore J1a Bepyje Mla je OHAa YCTAHOBJbECHA (Z1a je ayXK-
HuK conBenTtaH)? (Simler 2008, 148) TakaB 3axTeB jeMiia Morao Ou na
nokojeba MmoBepuolia He CaMO y HaMepH Jia 3aKJbydd YIOBOP O jeMCTBY
Beh u y ToMe fa 11 Ou Iy>KHHMKA YONIITE TpeOdano KpeauTUpaTH 1na Maxkap
TO O6m0 00e30eheHo jeMcTBOM.

[TocTaBibambeM 3axTeBa Jla COMBEHTHOCT IY)KHHKA Oy/ie M3pUUUTO
YroBOpEHa Kao yCIIOB IPH 3aKJbyUeHYy YroBOpa O jeMCTBY, CyACKa Ipakca
j€ TIPaKTHYHO ,,3aTBOPHIIA BpaTa“™ MOTYhHOCTH MOHUINTEHA YroBopa 300rT
3a0nyne o coiBeHTHOCTH ayxxHuka (Cabrillac ef al. 2010, 74-75). To je
W pazjor 3aliTo je AOKTPUHA IMoJeJbeHa MO MUTA’ky TaKo CTPOTe CYACKE
npakce. AKO je y TPEHYTKY 3aKJbydema yroBopa o jeMCTBY (pMHAHCHjCKa
CUTyalllja Ty)KHHKa y TakBoj Mepu mpeonrtepeheHa nma je (rotoBo) us-
BECHO Ja myxHWUK Hehe Outh y MoryhHOCTH &a Bpatu IyT, OHHOCHO Ja
he jemarr (roToBO) CHTYpHO OWTH ITO3BaH Ja IUIaTH YMECTO Ebera, OCHO-
BaHO Ce MHUTAjy TOjeNUHH MUCIH, HE TIOTKOIaBa JIM ce TUME cama Mpu-
pona jemcrBa? Moxe i OMUTH TOBOpa O jemcmey akO HE MOCTOjU HU-
KakBa ajiea (HEM3BECHOCT) y MOIIeNy YHMIbEHHIE Ja he jeMal riaTuTa
IyT HUTHU Y TIOTVIey MOTYRHOCTH 32 jeMIa Jia ce HaKHaJHO perpecupa of
raBHOT qykHUKA? (Bourassin, Brémond, Jobard-Bachellier 2014, 79-80)
AKTHBHpAmkE jJEMCTBA jeCTE€ YCIOBJHEHO HEUCIYICHEM 00aBe3e O TyXK-
HUKa, aJli OHO Mopa octaTtu y chepu ,,Moryher.

[Ipernocrassba ce /1a je MmoJ yTHIIajeM TaKBUX KPUTHKA QpaHIlyCcKH
Kacarnuonu cyn yonmakuo cBOj cTaB npuxBarajyhu, y J0CTa IUTHPAHO]
and U KpuTHKoBaHOj omnyuu u3 2002. romuHe, a ycjoB Ja je AY>KHUK
COJIBEHTAaH MOXKe OUTH YBEIICH y YrOBOPHO MoJbe  mpehyTHo.?

26 Ppey je o omnym ®KC on 1. oktobpa 2002. romune, 6p. 00-13189: .....Ja cau-
tion, tiers a la société cautionnée, avait entendu prendre le risque d’aider une société
présentée comme en difficulté mais non de s’engager pour une société en situation déja
irrémédiablement compromise, et que la banque qui était en relation d’affaires avec cette
société ne pouvait ignorer cette situation, et qui en déduit, dans 1’exercice de son pouvoir
souverain, que le caractere viable de [’entreprise était une condition déterminante de
l’engagement de la caution, faisant ainsi ressortir que celle-ci avait fait de la solvabi-
lité du débiteur principal la condition tacite de sa garantie.

O tome u y Piedelievre 2008, 56; Barthez, Houtcieff 2010, 229-230; Frangois 2004,
93 ¢u. 4; Mignot 2010, 78; Cabrillac et al. 2010, 74—75; Simler 2008, 149; Bourassin,
Brémond, Jobard-Bachellier 2014, 80.
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[ojenmuan ¢paHIryckn mucoy u3paswin cy 0ojaszaH ma OM TakaB
CTaB cy/la MOrao Jia MOKPEHe €BOJIyLH]y y TOrieay MOryhHOCTH jeMia
Jla 3aXTeBa MOHUIITEHE YTOBOpa 300T 3a0iy/ie O CONBEHTHOCTH TYKHUKA
(Frangois 2004, 92-93; Mignot 2010, 78; Cabrillac et al. 2010, 74-75). Y
yeMy ce, 3alpaBo, Onieaa MpoOIeMaTHYHOCT IUPET MPHUXBaTamba TaKBOT
craBa? Haume, a Ou ce MODIO YTBPIUTH Jia je COJMBEHTHOCT JYXKHUKA
MOJMTHYTa HA HUBO YCJIOBA 32 3aKJbYYCHE YTOBOpPa, MOpa €€ MPETXOIHO
YCTaHOBUTH JIa je MOBepwiiall 3Hao 3a (omrydyjyhu) 3Hadaj koju jemair
MpHJIaje TAKBOj YUELCHUIIUA U JIa j& IPHUCTA0 Ja CE OHA YHECE Y YTOBOPHO
nosbe, Makap 1o Omio u npehyrno. ITonasehu on Tora, crBapu ce Mory
OIIBMjaTH Ha JIBa HAuyWHA: TIPBH, Jla je MOBEpHIIAIl OMO CBECTAaH 3Ha4aja
KOjH jeMarl Jiaje COMBEHTHOCTH MYXXHHKa YIPaBO 3aTo IMITO My je OWio
MO3HATO JTy)KHUKOBO (1)1/1H3.HCI/IJCKO CTame; APYTH, Ja je TOBSPUIIAI] MOPao
OuTH CBecTaH 3Haana KOjU JeMau Jaje CONIBEHTHOCTH JY)KHHKA M3 IPO-
CTOT pasjiora IITO je U HBEeMYy CAMOM TaKBa OKOJHOCT OuTHAa. MehyTtum,
Uy JeJHOM M Yy APYIOM Cliydajy ce MO3uBamy Ha MpaBuia O 3a0iayau
KaKo OM Ce HCXO0BAJIO MOHHMIITCH:E YrOBOPA MOTY YIYTUTH 3aMepKe. Y
NPBOM CJIy4ajy, OTBapa Ce MHTAmhe KBATHU(UKAIUje: aKo je MOBEPHOILY
OWJI0 MO3HATO (PMHAHCHJCKO CTaE MYXKHUKA, HE BOAU JIH TO 3aKJbYUKY
Ja je MoXxzaa ped o mpeBapu hyramem on crpaHe mosepuona??’ C mpy-
re CTpaHe, ako ce KpeHe IMyTeM Ja je MOoBepuial Mopao OUTH CBECTaH
3HaYaja KOju jeMall Jiaje COJIBEHTHOCTHU JAYKHHKA U3 IMTPOCTOT pasjiora miTo
j€ W I’eMy CAMOM TaKBa OKOJIHOCT OMTHA, 3ap TO HE CTBapa OMACHOCT
a OW ce y CBakOM CITyd4ajy MOIJIO 3aKJbyYWTH N1a je MpehyTHO yroBo-
pEH YCIIOB Ja je MyKHUK coiBeHTan??® J[pyrum pednma, T0 OM 3HAYHIIO
Jla je TIOHUIITEeHE yroBopa 300r 3a0iIy/ie O COJBEHTHOCTH JIy)KHUKA YBEK
Moryhe, eBeHTyaJIHO y3 jenuHy Npenpeky jAa 3adiyna jemiia Mopa OWTH
HECKpHUBJbeHA, Hen3BUmbaBajyha. Tume Ou ce ypyIIMiIo jeMCTBO Kao Cpeji-
cTBO 00e30chema.

27 To 6u ce NUTAaHmE OCHOBAHO MOIVIO IIOCTABMTH H noBogom omryke O®KC on 1.
oktobpa 2002. romuae. Hanme, Beh ce U3 TOCTYIMHOT TeKCTa OMTyKe MOXKE BHICTH 1A je
CyZl 00pa3IIoKeHE 3a IOHUIITEHE YTOBOPa BUEO, H3MeDhy OCTANIX YHILCHMIIA, Y TOME 1a
6aHKa, Koja je Beh HEeKOJIMKO TOJiHA II0CJIOBala ca IIABHUM IY)KHHKOM, HHje MOIVIa 1a He
3HA 32 HETOBY HETONPABJEMBO YIpoXKeHy cHuTyarujy. OcuM Tora, Cya je EeHHO YHEbESHULY
I1a je jemar ,,Tpehu y ofHOCY Ha IJIaBHOT Dy>KHUKA™, IITO 3HA4HU Jja HHje 6o y MoryhHoCcTH
na ce caM MH(OpPMHUIIE O HETOBOj (PHMHAHCH]CKO] CUTYyallHjd, T€ 1A je ,,IPUXBATHO PU3HK
Jla IOMOTHE JIPYIITBY Koje ce Haja3u y oapeheHnM mortemkohama, any He U Ja ce 3aJI0KH
3a ApYLITBO Koje ce Beh Haia3u y HemompaBJbHBO YrpoxkeHoj cutyauuju. Mmak, ocraje
IUTake HUje JIM Y TAKBOj CUTYALUjH aIcKBaTHUjU OCHOB 32 MOHHLITEHE MpeBapa hyTamem
(o Tome u Frangois 2004, 93 ¢u. 4; Aynés, Crocq 2013, 79).

28 Nest-il pas evident que, sauf circonstances particuliéres, la caution ne se se-

rait pas oblige si elle avait su que le débiteur était déja insolvable?* (Simler 2008, 148).
Bupern u Cabrillac et al. 2010, 74-75, xao u ctaB PonueBckor (Rontchevsky) xoju TBpau
Jla MMOBMHCKa CHTyalHdja Qy)KHHKa yoOH4YajeHO MpEeACTaBJba €NeMEHT KOju omrydyjyhe
yTH4Ye Ha BOJBY jeMIla Jia jeM4H M KOjH, CTOra, HY)KHO YJa3H y yrOBOPHO MOJbE, TE Ja
HOBEepHJIall He MOJKE Ja HE 3Ha Ja jeMal], OCUM HM3y3eTHO, He O IPHXBATHO Jla jeMYH 3a
nokazaHy nHconBeHTHOCT (Barthez, Houtcieff 2010, 229 ¢u. 82).
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4. MOI'YVRHOCT UCTULIAA HEITYHOBAKHOCTU
JEMCTBA V¥ OJHOCY UBMEDBY CAJEMALIA

C unzpejoMm ma ce moBepwIIall 3AIUTHTH O MOCIEIUIA MOHHUIITEHA
yroBopa o jeMCTBYy 300r 3a0iyae Kojy HHje CKpUBHO, a THME IOCPEIHO
M jeMCTBO Kao cpencTBo obe30ehema, ¢ jemHe cTpaHe, W Ja ce MPYXHU
3alITHTA W jeMITy KOjU je TIPEBapHUM pajJmbaMa JpyTor cajeMila HaBelIeH
Ha 3aKJby4YeH-€ YTOBOpa O jeMCTBY, C IpyTe crpaHe, (panmyckn Kacamm-
OHH Cy/I M3HEO je CTaB, y jeHOj BPJIO 3aHUMJbHBO] OMIYNH JAOHETO] IO-
yetkoM 21. Beka”, koja je TMpHBYKJIA JOCTa MaXibe, /1a, HAKO CC HHUIITA-
BOCT YroBopa O jeMCTBY (y KOjH je jeMal] HaMaMJbeH MPEBapoOM cajemIia
0 (prHAHCHjCKOM CTamy MY)KHHKA) HE MOXKE MCTHIATH TIpeMa (HEeBHHOM)
HOBEPHOILY, OHa C€ MOKE UCTUIIATH HAKHAIHO, Y PErPECHOM IOCTYIIKY, Y
omHOcHMa m3Mel)y cajeMaria.

OKOJIHOCTH ciIydaja y KOME je U3HET TaKkaB CTaB MPEICTaBJbEHE CY
YKpaTKoO y YBOOHOM Jeny oBor pana. Ilogcehama pamgu, asa mapa, cy-
npyxaunu [unep (Giner) n Cep (Serre), mpucranu na Oymy comuuap-
HU jeMIIM 3a UCIUIATy 3ajMa KOju je moBepuial (0aHka) ofo0pHo jeTHOM
IpymTBy (IykHUKY). To mpymTBO je yOp30 HAaKOH TOTa IMajio y CTeYaj,
rocrioha ['mHep je HamupTa IyT OaHIU-TIOBEPHOILY, a TIOTOM ce 00paTH-
na cynpyxxkaunuma Cep ca perpecHUM 3axXT€BOM 3a HAJOKHALy HHXOBOT
nena gyra. Onu ¢y, MehyTum, on0nIM 1a MOKpHjy CBOj eo 1yra uctuayhu
Ja UX je ymnpaso rocrnoha ['mHep nmpeBapoM HaBena Ha 3aKJbYUEHE YTOBO-
pa O jeMCTBy THME INTO Ce HHje JMOWia Ja ce KOPHUCTU Jakuma (IIo-
ceOHO TpuKpuBajyhu TemKy MaTepujaiHy CHTYyaldjy IIy>)KHUKA) Kako Ou
MX HaroBOpWja jAa jemde, 3Hajyhu mpuUTOM Ja ce AYKHUK Halazu Impen
credajeM. Mana ¢paHiyckn AmenanwoHu cyn HHUje Ono yoehen Tum
aprymenrtom, llpuBpenno ozesbeme KacammoHor cyna je M3Heno craHo-
BUIIITE Jia C€ ,,...y ofHOcuMa u3Mely cajemana, jemarl Mo)Ke O3MBaTu Ha
HUILITABOCT YTOBOPa O jeMCTBY 3aKJbyUEHOT O] IPEeBapoM ako OHA IO-
THYE Off FETOBOT cajeMIa’.

TakBO OrpaHMYEHO HCTHLAKE HHUIITABOCTH YIOBOpa O jEMCTBY
camMo y oAHOCHMa u3Mel)y cajemana moApXaiu Cy MOjeAMHH (paHIy-
cku mcuu (Mortier 2002, 999; Legeais 2001, 145). Haume, nako ce
yTeMeJbehe 32 TakBy OIIYKy HHUje Momio Hahu y (je3udKkoM) Tymauemy
onpenaba kojuMa je rpe u3MeHa (paniryckor I'pahanckor 3aKoHHKa pery-
JucaHa nmpeBapa,’’ cMaTpao ce jia TaKBO PELICHEe jecTe y CKIaLy ca ,,Iy-
xoM* mpaBuia o npesapu (Mortier 2002, 999). Hajnpe, orpannyaBameM
MOryhHOCTH UCTHIakha HUIITABOCTH YroBOpa O jEMCTBY CaMO y OIHO-
cuMa n3Mel)y cajemana (He ¥ mpema IOBEpHOLly) CIpedaBa ce Ja Hera-
TUBHE TOCJEINIEe HUIITAaBOCTH TPIHM MOBEpUJAll KOjHU HHUje HU Ha KOjU

2% Bupgeru omnyky ®KC ox 29. maja 2001. romume, Gp. 96-18118.
30 Bupern ®I'3, wi. 1116 (mpe m3meHa u3 2016. ronune).
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Ha4YMH CKPUBHMO 3a0myny jemma. /Ipyrum pedynma, OorpaHHYCHO pyIICHE
YroBOpa O jeMCTBY HEYTPAJIHO je Y OAHOCY Ha HEBUHOT IOBEPHOLA, IITO
ce cMarpa yckiah)eHUM ca CMHCIIOM IpeBape Kao yCTaHOBE — OHA IPBEH-
CTBEHO MMa IIMJb Ja C€ CAaHKIMOHUILE JCIUKTHO MOHAIIAkE ayTopa Ipe-
Bape, JI0K y APYTH IUIaH Naja uieja 1a ce 3alliTHTH BOJba KPTBE IpeBape.
OcuM Tora, apryMeHT y NPWJIOT TaKBOM CTaBy Cy[a OIVIeZia c€ U y T3B.
Meljy3aBUCHOCTH jeMarla: Wako CajeMIM MPeCTaBsbajy, jefaH Y OIXHOCY
Ha apyror, Tpeha nuima, Mel)y \uMa nmocroju Benuka Mehy3zaBucHocT 300r
Yyera ce OHM MOTY O3HA4MTH Kao T3B. Tpeha muna moceGHe Bpere. Hawm-
Me, kako HaBomu Mopruje (Mortier 2002, 999), muxoBa cnenuduaHOCT
j€ y 3ajeqHMYKOM OOjeKTUBHOM U CyOjeKTHBHUM eIIEMEHTHMA: CajeMIIH
rapaHTyjy 3a UCTH IyI, Y OXHOCY Ha HCTOT JY)KHHKA, Y KOPHUCT HCTOT
nosepuora. OHU ce, cTora, MOpajy MOHAIIATH JIOjATHO jeIHH IpeMa Jpy-
ruMa, He caMo y (a3u u3BpIema yropopa Beh u y ¢as3u 3akipydema yro-
BOpa, M3 BHIIIE pa3iora: oHW he Moxna OUTH JOBEACHH y CUTYyalHjy 1aa
ce obpahajy je,Z[HI/I JIPyrHMa; TePET HHCOIBEHTHOCTH jenHor ce aenu mehy
ApyTHMa; IITO je Behu Gpoj cajemana, To Ce BUIIE CMarbyje TepeT ayra
KO]I/I CBaKO OJI cajemMaria Mopa Jja CHOCH; KOHa49HO, PHU3HK HECTaHKa jeTHOT
jemna (0o 300T HBEeroBe MHCOJMBEHTHOCTH WJIM IOHHUIITEHA YTOBOpa O
JEMCTBY) IIpeBaJbyje ce Ha MpeocTale cajeMIle.

MehyTumM, TakBOM pe3oHoBamy (panmyckor KacamuoHor cyna
uMaino Ou ce BUILIE TOra MPUTOBOPUTH.

Hajnpe, Temixo je Teopujcku 00jaCHUTH OTPaHUYEHO PYLICHE YIo-
BOpa 0 jeMCTBY.}! VKOJIMKO ce JKpTBa IpeBape MOXKE I03BaTH HA IpaBH-
Ja 0 MaHama BOJbE M TO YYMHH Kako OM MCXOIWJIa MOHMIITEHE yTrOBO-
pa, TakBO MOHUILTEHE MOpa UMAaTH JI€jCTBO MpeMa CBHMA, YKJbydyjyhn
W moBepHona (cayropapaya); 1 00paTHO, YKOJIMKO C€ HEMYHOBAXXHOCT HE
MOJKE UCTHIIATH TpeMa IoBepuolly (cayropapauy), oHzna He Ou Tpebajo
Jla MOXeE Jla C€ UCTHYE HU MpeMa cajeMiuMa (OIHOCHO, JPYTUM JIMIAMA).
[TpuHIMI Ha KOME TIOYMBA OHUIITEHE jeCTe ,,CBe MM HUIITA™.

C Apyre CTpaH€, YMHU CC€ BaXXHUM HaIJIaCUTU Aa TO HE 3HAYU Ja
jemarr — >KpTBa mpeBape ocraje 0e3 MKakBUX MOTYNHOCTH YKOJIHMKO HE
MOJKE Jla UCXOyje MOHMINTEHE yropopa. Majyhu y Buay na ce mpesapa
CAaHKIMOHHUIIE U Ka0 [IUBUJIHU JICJIUKT, KPTBU IIpeBape ce, y3 3aXTEB 3a
MOHHIITEHHE I MOTITYHO HE3aBHCHO OJ1 hera, TPAIUIIMOHATHO MPHU3HAje
npaBo Ja 3aXTeBa HaKHaJy ILITETe oI ayTopa mpesape. [IpuMmemeHo Ha
mpo0iieM KojuM ce 0aBMMO y OBOM pajy, YaK W ak0 HE MOXE Ja UCTH-
Ye 3aXTEB 3a MOHUIITEHE NMPeMa CBOM cayroBapady (IOBEpHOILY), jeMail
nMa MOryhHOCT Jla 3aXxTeBa HaKHaJy IITETE O] JIMIA KOje ra je mpeBap-
HUM paJilbaMa HaBEJIO Ha 3aKJbyuCHE YroBopa — y HallleM CIy4ajy Of
cajemna. Illlra ce, mehytum, Moxxe jaBUTH Kao mpoOieM 300T Kojer je,

31 On voit mal en effet, comment le cautionnement pourrait n'étre nul que dans

les rapports entre cofidéjusseurs...” (Simler 2018, § 34).
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npeTnocTaBiba ce, ¢ppaHycku KacaunoHu cyn u3Heo MOMEHYTH CTaB,
Yija je MpaBHa YTEMEJbEHOCT Y HajMamy PyKy ITUCKyTaOWIIHA, /1a je orpa-
HUYEHO pylIewke yroBopa Moryhe? Haume, Mazia jeman — >kpTBa npeBape
MMa IPaBo Jia 3aXTeBa HaKHaAy LITETe O]l cajeMIia — ayTopa IpeBape, Tak-
BO IIpaBo ce paha Tek YKOIMKO je IITeTa MpeTpIubeHa, a To he Hajuenthe
OouTH ciydaj OHJIa Kajia je oH (cajeMall — XpTBa mpeBape) Beh ucmmarno
MOBEPHOLLY TY>XKHUKOB AYT WJIH j€ HEKOM OJf OCTAJINX cajemMana (yKOIUKO
UX UMa) Y PEerpecHOM MOCTYIIKy MOpao JAa HaJOKHAIH ACO Iyra KOju Cy
OHU WCIIAaTWJIN NoBepuony. MehyTum, Kaja ce cTBapu OJBHjajy Ha Ha-
YHH Ha KOjU Cy ce OIlBHjaje U y ciayd4ajy npen (panmyckum Kacarmonnm
CyZloM — Jia cajemar (HaBOIHH ayTOp MpeBape) UCIIaTH IyT IOBEPUOLLY, a
OHJIa C€ C PErPeCHUM 3aXTEBOM 00paTH cajemily (HaBOIHOj>? KPTBH Ipe-
Bape) — YMHM C€ Ja je MpHUXBaTambe HJEje Aa ce HUIITABOCT YroBOpa O
jeMcTtBy Moxe uctahu m3mel)y cajemana jennHU Ha4WH J1a C€ CIIPEYH Ha-
CTaHaK ILUTETE 3a cajeMla — JKPTBY IpeBape W 0A0Hje PEerpecHH 3axTeB
cajemua — aytopa mpesape (Barthez, Houtcieff 2010, 239 ¢u. 117). ¥V
CYIIPOTHOM, aKO Ce€ HHUIUTaBOCT He OM Momia mctahu mpema cajemmy —
ayTopy mpeBape, Moo Ou ce nohu y ancypAHy CUTyalujy: Ja cajemall
— KpTBa IpeBape HE MOXE OAOMTU PETrPecHHU 3aXTEB CajeMIla — ayTopa
npeBape, anu O HaKoH TOora MOTao Jia ce KOPUCTU IMPaBOM Ha HAKHALY
ITeTe o meral

Jour jemaH BaXkaH MPUroBOp OM CE MOTao YIYyTHTU CTaBy Kakap je
n3neo ®KC. Haume, yak u ako Ou ce, apryMeHTaIlMje Pajy, pa3mMarpajio
NpUXBaTamke MOTYHHOCTH OTPaHUYEHOT PyIIeHa YyroBOpa, TAKBO PEUICHE
6u OnIIo ompaBIaHO caMo Kaja je ped O OHOCY h3Mel)y cajemiia — KpTBe
npeBape U cajeMiia — aytopa npesape. J[pyrium peduma, cajemar] — xpTBa
npeBape MOXE HCTUIATH HUIITABOCT CBOT YroBOpa O jEMCTBY jEIUHO
npeMa cajeMIily — ayTopy NpeBape, a He U MpeMa E€BEeHTYaIHUM APYTUM
cajemimMa. MehyTum, To He mpowusiia3y jacHO U3 HaurMHa Ha Koju je PKC
W3HEO CBOj cTaB, Te (hopMynaruja aa ce ,,y odHocuma usmehy cajemaya
(HarmamaBame Halle), jeMall MOXKe MO3MBAaTH Ha HHINTABOCT YroBopa O
JEMCTBY 3aKJbYUEHOT O[] MIPEBAPOM KO OHA MOTHYE O FherOBOT cajeMIia‘
paba Hemoymune. Hanme, ykonmmko mMa BHILIE cajemMana, Jia JId TO 3Ha4u
Jla ce HAIITABOCT MOYKE MCTUIATH HE caMo TIpeMa cajeMIly Off Kora IIoTuyie
npesapa Beh 1 pemMa octanuM cajeMimuMa (yKoiauko ux uma)? YnHu ce na
Ou MOTBpAAH OATOBOp, KakaB OM MOTao Ja CIeIN M3 je3HYKOT TyMadema

32 TepmuH ,,HaBoZHU je Ha 00a MecTa y TEKCTy HCKOpUIINeH u3 paziora IITO
Yy KOHKPETHOM CIIy4ajy KOjU ce Hamao mpen ¢panimyckuMm KacannoHHM cygoM 3ampaBo
HHje JIOKa3aHO Jja Cy HMCIIyHCHH YCIOBH 33 UCTHIAE¢ HHUIITABOCTH YTOBOpPa O jEMCTBY,
OZIHOCHO HHje JIOKa3aHO Ja cajeMall (HaBOJHA XXPTBa IpeBape) HUje 3HAO 3a CUTYyaLHjy
y K0joj ce ApyImTBO (Ty>KHHK) Halaswio Te Aa Cy IpeBapHE paame Ha Koje ce IT03HBa
omryuyjyhe yrumane Ha meroBo jemueme. be3 003upa Ha TO MITO Kpajlbl MCXOA HHjeE
6uo TakaB aa je HUIMTaBOCT ycremHo ucrakayta, ®KC je m3neo crtaB na je To Moryhe
y onnocuma m3mehy cajemana. Buneru ommyky ®KC ox 29. maja 2001. roxune, 6p. 96—
18118.
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craBa ®KC, nornyky TEemko Morao Ja omncraHe, a Owima OW JoBeieHa y
MUTake U HEroBa ONpaBaaHocT. Pasmor je y Tome mTo OM THME MOJI0Kaj
HEBHHUX cajemMala OMO YrpOXeH: YCIEeIIHHMM HCTHIAKEM HHUIITABO-
CTH YrOBOpa O jEMCTBY y PErpecHOM IIOCTYIIKY TpeMa CBUM CajeMIIMa
cMamyje ce Opoj jeMaria Ha Koje ce TpeBajbyje ITy>KHUKOB IyT (y CITydajy
WHCOJIBEHTHOCTH), OTHOCHO moBehaBa ce yaeo koju cBaku (TpeocTaid)
cajemall IMa y YKyITHOM AyTY jep OW ce Ha BUX MPEBaINO Je0 ayra Koju
0u mHaue ,,0Tmao Ha cajeMIila — KpPTBY npeBape. To OM majbe OTBOPHMIIO
MUTake HUje JIU JI0BOhemeM y 3al0iydy jelHOr cajeMia, cajemal] — ay-
TOp TpeBape 3ampaBo WHAMPEKTHO CTBOPUO TJIO 32 TOTEHIHMjaHy IITETY
Kojy OM Mormm Aa mpeTprie U octanu cajeMii. Kaga mMajy caszHama jia
he Bume nmura o6e30ehuBaTy wcTH MyT, TO yTHYEe HA BOJBY cajeMalia MpH
3aKJby4YeHy COIICTBEHOT YTrOBOpA O jEMCTBY jep C€ PH3HMK WHCOJIBEHTHO-
CTH Iy)XHHMKA HE MpeBajbyje camMo Ha mHX Beh Ha cBe cajemue. M3 THx
pasziora, y ciiy4yajy MOHMIITCHa OWJIO KOT' YITOBOpa O JEMCTBY, U 33 HbUX
MOTEHIM]aJTHO HAcTaje mTeTa jep ce moBehaBa HUXOB YIEO Y YKYITHOM
nyry. C TUM y B€31, MOXKE C€ JaBUTH MTUTambE J1a I OM ce ocTany (HEBUHH)
cajeMIIM MOTJIH TTO3WBAaTH Ha 3a0IyIy O MMOCTOjamy WK O0MMY CpelcTaBa
00e36ehema®’ WM Ha Ipyrd HAYMH MPEBAJIMTH Ha CajeMIla — ayTopa Ipe-
Bape OHaj BHIIAK Iyra KOjU je MpeBajbeH Ha BUX THME IITO je cajeMall-
JKPTBA MCTaKa0 HUIITABOCT y PErPECHOM MOCTYIKY?

[IperniocTaBsba ce J1a je ynpaBo CBECT O MOTCHIIMjaJHUM OIACHO-
CTHMa U TMPaBHUM MNpoOieMUMa KOju OW ce IMOjaBWIH YKOJIUKO OU ce
(6byxBanHo) mpumermnBao craB ®KC HaBena W muciie KOju CTaB HAYEIHO
Mo3/[paBJbajy Jia Harviace Ja Ou Taj cTaB Tpebasio MpOTyMaylTH TaKo Ja ce
HUIITABOCT MOXE CYNMPOTCTABUTH CaMO CajeMIly KOjH je ayTop mpeBape;
JIIPyTUM pednma, Ja He 01 Tpebaio JO3BOJIUTH HCTHUIAkhE HUIITABOCTH HE
camo npeMa (HEBMHOM) IMOBepHOIly Beh HU MpeMa ocTajauM (HEBUHHM)
cajemiuma (Mortier 2002, 999).

5. 3BAKJbYUHA PABMATPABA

Kana je jemar mpeBapoM HaBeJICH Ha 3aKJby4YCH€ yroBOpa O jeM-
CTBY ox Tpehier Juia, ykibyuyjyhn U ciydaj Kaja OHa MOTHYE O] FherOBOT

3V (panrryckoj Cyackoj MPaKCH M TEOPHjH Ce, HHAde, M3HOCH CTAB [a Ce OCTaln
cajeMIy, y Cily4ajy HHUINTaBOCTH aHTaXOBama jeJHOT OJ cajeMalna, MOry IO3WBaTH
Ha 3a0myny o obuMmy cpencraBa obe3behema caMoO YKOIHMKO Cy TH CajeMIH YHECHUILY
OYyBama MHTEIPAJHOCTH jeMcTaBa IOIHUIVIM Ha HUBO OATy4yjyher ycnoBa 3a HHXOBO
CONCTBEHO aHraxoBame. OmpaBrame JeKH y NPHHIMIY HE3aBHCHOCTH Pa3IMYNUTHX
rapanmyja (cpencrasa o6e30eherma) Te HUIITABOCT jeHE HE YTHYE HA HUIITABOCT OCTAIINX
rapaniuja. CTora ce cMarpa Jia ce Ofi TaKBOT' IIPUHIIMIIA MOXE OJCTYIIUTH CaMO YKOJIHMKO
CTpaHe M3pa3e BOJby Aa o0e30eze HEAe/bUBOCT PA3IMUMTHX akara rapanuuja (Bumern
omnyky ®KC ox 2. maja 1989. romune, 6p. 87-17599; Frangois 2004, 92 ¢u. 1; Barthez,
Houtcieff 2010, 234-235; Mignot 2010, 79 u 215; Legeais 2014, comm. 97).
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cajeMIia, MOIJIO OW ce 3aKJbYYHTH Ja C€ OH Halla3l y jeTHOj MPHITUY-
HO HE3aBHUJHOj MOo3uNHUju. Pasmor je y ToMe mTo je jeMy JOCTyMaH (ako
j€ YONINITE) BPJIO OTpaHUYCH KPYT MPaBHUX CpEACTaBa Koje OM MOTao
YCIIENIHO Jia yrmoTpeOu Kako O ce 3amTuTHO. Hajrpe, yKomuko Ou xe-
Jieo /la HaIlyCTH YTOBOPHHM OHOC Y KOjH je YBY4YEH IpeBapoM, jemar Ou
Ce CyOouHoO C BpJIO 030MJbHUM Ipenpekama. YToBOp O jeMCTBY je moryhe
NOHHUIITUTH TO3UBAK-EM Ha NPAaBUJIA O MPEBAPH KA0 MAaHU BOJBHE jEITUHO
YKOJIMKO OW Ce YTBPAWIIO J1a je HeTrOB cayroBapad (ITOBepHIIall) 3Ha0 WIIH
MOpAao 3HATH 3a MpeBapy. AKo, ITak, HeMa KpUBHIIE TIOBEpHOIIa, a Majyhu
y Buay npeosnaljyjyhe cxBarame J1a OM yroBop 0 jeMCTBY TpeOalio, OCHM
W3y3€THO, CMaTPaTH TEPETHUM OCIOM, TyHOBAXKHOCT YTOBOPA O jJEMCTBY
ce TUM IIyTeM He MOXKE JIOBECTH Y MUTame. Joll cy Mame Liance aa ou ce
YTOBOpP O jJEMCTBY MOTa0 ITOHUIITHUTH TTO3MBABEM Ha MpaBUiia o 3a0irynu
Kao MaHH BoOJbe: 3a0IIy/la O COJMBEHTHOCTH JTy)KHHUKA IPEACTaBIba 3a0iy-
Iy O MOTHBY KOja y TEPETHHM MPaBHHM IIOCIOBHMa MOXE OHMTH pele-
BaHTHA CaMO YKOJIMKO je TaKaB MOTHB YBEICH Y YTOBOPHO I0JbE, IITO CE
NpPakTHYHO HUKaJa He jAemaBa. Jpyrum pednma, jeMIly — KpTBU IpeBape
Hajuemrhe ocraje caMo MOryhHOCT Ja 3axTeBa HaKHaIy LITETE OJ ayTopa
npeBape, CBOT cajeMiia. MehyTum, u TakBO CPEICTBO je OrPaHUYEHOT J10-
meta. [IpBo, IOCTOjH OMACHOCT O PHU3WKA WHCOJBEHTHOCTH CajeMIla —
ayTopa npesape. [Ipyro, mpaBo Ha HaKHaIy IITeTe ce paha TeK yKOIHKO je
HITeTa MPEeTPIbeHa, a To he Hajuenthe OUTH CiTydaj OHJIA Kaja je cajeMall
— KpTBa NpeBape Beh ncmiaTno moBepuoLly Ay>KHUKOB AYT HIIH je HEKOM
0]l ocTalnuX cajeMana (yKOJHMKO MX MMa) y PEerpecHOM IMOCTYIKY MOpao
Jla HaJIOKHA/IU JIe0 JyTa KOjH Cy OHHM MCIUIATHIHM moBepuoiry. Mehyrtum,
YKOJIMKO O Ce AeCHIIO Ja cajeMall — ayTop MpeBape UCIUIATH JYyT ITOBEPH-
OIly, @ OHJIa C€ C PETPECHNUM 3aXTE€BOM O0paTH cajeMIly — KPTBHU IpeBape,
Moo Ou ce mohu y ancypiaHy CUTyaldjy Ja ce HEe MOXE OJIOMTU TaKaB
perpecHu 3axTeB U CIPEUYUTH HACTAHAK INTETE 3a cajeMIila — XKPTBY Ipe-
Bape, aJiu OM OH HAaKOH TOra MOTao Jia c€ KOPHCTH IPaBOM Ha HaKHAIY
mrere! UnHY ce /1a je ynpaBo TO HABENO TOjeJHHE CYJO0BE Y YIOPEIHOM
IpaBy Jla M3HECY CTaB J1a, HaKo HE MOXKE CBOM cayroBapady (ITI0BepHoILy),
jemarr MOXKe WCTHIIATH HHUINTAaBOCT y ONHOCHMMa m3Mehyy cajemara, ma-
KJIe, Y PerpecHOM NOCTYIKy. TakBo penieme je, Mel)yTum, Telko npaBHo
00jacHUTH. AKO C€ YroBOp MOXKE€ MOHHIITHTH, TAKBO MOHUINTEHE MOpa
UMaTH JIejCTBO Ipema cBHMa, u oOparHo. OcuM Tora, 4yak U ako Ou ce,
apryMeHTanuje pajau, NMpHUXBaTWia MOTyhHOCT ,,0rpaHUYEHOT pyIIema‘
yroBOpa, HCTUIAFEM HHUIITAaBOCTH y PErpecHOM MOCTYIKY, OHa Ou Owmia
omlpaBlIaHa caMoO Kajaa je ped O OJHOCY m3Mehy cajemIiia — KpTBe Ipe-
Bape U cajeMila — ayTopa mpeBape, a He U MpemMa OCTaiuM (HCBHHHM)
cajeMIuma.
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LEGAL EFFECTS OF THE FRAUD ORIGINATING FROM THE
CO-SURETY ON THE VALIDITY OF THE SURETY
CONTRACT AND/OR THE RIGHTS OF THE SURETY
(THE VICTIM OF THE FRAUD)

Summary

In case a surety concludes a contract due to fraudulent acts of his
co-surety, he may find himself in a rather unenviable position. Remedies
for his protection are very limiting. Namely, third parties’ fraud only
exceptionally leads to the annulment of the contract: if the contracting
party is guilty of fraud; or the contract is gratuitous, which is very
questionable for surety contract. The chances for annulment are even
fewer if we apply the rules of mistake: mistake as to the debtor solvency
represents a mistake as to the motif which is only exceptionally legally

148



Crexana [{abuh (cTp. 128-149)

relevant. Finally, the right to ask damages from co-surety can also be
of limited nature: firstly, there is a risk that the damages cannot be
compensated; secondly, an absurd situation may occur that the victim of
the fraud cannot reject the contribution claim from the co-surety but he
may later on ask damages from him.

Key words:  Surety. — Validity of the contract. — Third party’s fraud. —
Mistake as to the solvency of the debtor. — The relation be-
tween co-sureties.
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Hp Karapuna Jlonosuh Bojnh*

O KOHBEP3UJU YT'OBOPA V¥V CPIICKOM IIPABY CA
ITOCEBHUM OCBPTOM HA CY/ICKY KOHBEP31JY

Hnemumym Kougep3uje y Hawiem npasy, 4uHu ce, OCmaje HeonpasoaHo 3ano-
CMagmen y meopujckum 0enuma npasHuKa, a u 3akonooasay my noceeliyje mex jedaw
Y1aH 3aKOHA. YNPKOC mome, maj uHcmunmym omeapa OpPOjHa numMarea Ha Koja Hawa
meopuja u npakca He 00208apajy jeOuncmeeno. Y ne0ocmamky HOMNYHUje 3aKOH-
CKe pezylamuee, meopuja cmeapa u Hoge 6u0oge KOHEep3uje, Kao wmo je cyockd
KOH@ep3Uja, 3a Kojy He ModceMo ca cueyprouthy pehu oa jy je 3axonodasay noopas-
ymesao. Cy0osu, HapasHo, Npuxeamajy maxegy Mmeopujcky meopesumy jep 0odujajy
jeoau ,, enacmuuan  uHCMUmMym 3a peuwasarse ,, Hepeuusux “ cnoposa.

Tumarve Koneepsuje y2060pa NOCMAo je 6eoma akmyenio y Hauioj meopuju
u cyOcKoj npaxcu HakoH HedasHo donemoe Ilpasnoe cxeamarba Bpxoenoe kacayuonoe
€y0a 0 NYHOBANCHOCMU 8AYMHe KIay3yile KOO Y2080pd O Kpeoumy y ueajyapckum
@panyuma u xongep3uju.

Kibyune peun: Kowegepsuja. — Cyocka kousepsuja. — Huwumase yeoeop. — Henocmojehu
yeoeop. — Llumw yzosopruxa.

1. O ITOJMY KOHBEP3UJE YT'OBOPA

WuctutyT xouBepauje je nedunncan wi. 106 3akona o obmuranu-
oHMM onHOocuMa.! THM WIaHOM je MPONHCAHO Ja ,,Kaja HUIITAB YrOBOP
UCITyH-aBa yCJIOBE 3a MyHOBAKHOCT HEKOT' IPYToT yroBopa, oHxa he mehy
yroBapadynMa BaKWUTH Taj IPYyTH yrOBOp, ako OM TO OWIJIO Y CarTacHOCTH

Honent IpaBHor ¢akynreta Yauepsutetra y beorpany, k.dolovic@ius.bg.ac.
rs. UnaHak je HACTa0 Kao pe3yiTaT paja Ha MPOjeKTy HOJ HasuBOM HMOoewmumemcKu
npeobpasicaj Cpouje 3a 2020. roquny.
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ca IMJbEM KOjH Cy yroBapadd MMajd y BHIY KajJ Cy YTOBOP 3aKJbyUYHIIU
U aKo c€ MOXKE Y3€TH Ja 6I/I OHH 3aKJbYUYHJIM Taj YTOBODP Ja Cy 3HaJH 3a
HHUILTABOCT CBOT' yrosopa. MHCTUTYT KOHBep3PIJ6 3aKOHOJABALl CMEILTa
Y OCEK 0 HEBAXHOCTH YTOBOpa, TauHHUje Mel)y uwiaHoBe mocBeheHe HUII-
taBoctu. OTyga W He M3HEHahjyje IITO 3aKOHOIABal M JAePHUHUIIE KOH-
BEP3Hjy Kao MPEeTBapame HUIITABOT Y MyHOBAXXHU YTOBOD.

O WHCTUTYTY KOHBEp3Hje je mano nmucano. He moxe ce pehu na ay-
TOPH Taj HHCTUTYT IOTIIYHO UTHOPHILLY, ajIM CBAKAKO HE yJa3e Y HEroBY
nyopy ananmu3y. [lonmaszehm on jacHe 3akoHcke oxpende wi. 106 3akoHa,
Meh)y HamuMm ayToprMma Hema criopa O camoj JAcQHHHUIHMjU KOHBEp3Hje.
Crora, KoHBep3Hjy OeUHUIITY Kao ,peodpaheme jeaHOT — HHUIITABOT
yroBopa y apyru, myHoBaxkaH (Kpyss 1983, 356); ,,mperBapame TpEo-
OMTHO arCONYTHO HHUIITABOT YTOBOPA Y APYIH NPAaBHOBAJbAHH yTOBOP...
(Buznep 1978, 106); curyaumjy ,,xana JC,Z[aH HUIITaB yTOBOP MPOU3BEIE
npaBHa jejcTBa Hekor apyror yroopa“ (Ileposuh 1980, 366), ogHocHO
Kaja ,,HAMECTO OHOT' TIPAaBHOT TOCJa KOJUM Cy CTpaHe XTelle Ja MPOou3-
Belly IpaBHA JIejCTBa, a KOjU je HHINTaB, CTyNa ex lege... jedaH OpyTH
npaBHHU nocao...” (Bogunenuh 2012, 460). Y ynopeaHoM mpaBy Hauia-
3UMO Ha CIIMYHE JepHUHUIMje KOHBepauje. Tako, HEMayKh 3aKOHOAABaI]
perynuie KoHBep3ujy y maparpady 140 mHemaukor ['pahanckor 3axoHU-
Ka, OK UTAIMjaHCKW 3aKOHOAABaIll TO YMHU y Wi. 1424 wuramujaHcKor
I'pahanckor 3akonrka.” KoHBep3uja ce, 1akie, ¥ y HEeMa4koM U UTaJIHjaH-
CKOM TIpaBy’ CXBaTa Kao ,,3aMeHa’ HUIITABOT YyrOBOpa IPYT'UM, ITyHOBaX-
HUM, aJId Y CKiagy ca BosboM yroopHuka (Kohler 2009, 214; Rabitti
2012, 718). C apyre crpane, ¢ppannycku [pahaHcku 3akOHUK HE TO3HAjE
WHCTHUTYT KOHBEP3Hje, Al U PpaHIlyCKH MPaBHUIM MUITYy 0 MoryhHOCTH
»peKkBaIuduKanuje” HUIITABOT y HEKU APYTH YTOBOP YKOJHMKO Cy HCILY-
HBCHH YCIIOBH 32 HETOBY IYHOBKHOCT, IITO OW IMPEJCTaBIhaIO YIPaBO
neduauyjy xkouBepsuje (Chantepie, Latina 2016, 401).

' 3akon o obnuranmonuM ogsocuma — 300, Cr. aucm CDOPJ, op. 29/78, 39/85,
45/89 — omnyka YCJ u 57/89, Ca. aucm CPJ, 6p. 31/93 u Cn. aucm CLT, 6p. 1/2003 —
VYcraBHa moBesba.

2 Y. 1424 uranmjanckor [pabanckor 3akomuka (y nameM excty UI'3) mpommcyje

KOHBEP3Hjy KOja je y CKIaay ca BOJbOM YTOBOPHHKA, TAKO Ja O cyarja mpuMemyjyhu .
1424 UI'3 ucniuTriBao 1a i KOHBEP3Hja OAroBapa BOJbH YTOBOPHHUX cTpaHa. Bumetu Alpa
2017, 362. Mehyrtum, mojam koHBep3Hje 00yxBaTa BEIHKH OpoOj pa3IMIMTHX CHUTyallHdja,
Ia ¥ OHHUX KOje HM3/1a3e U3 okBHpa mpuMeHe ui. 1424. Bug. Navarretta, Orestano 2012,
721.

3 Bumern wn. 1424 UI'3: 11 contratto nullo pud produrre gli effetti di un contratto

diverso, del quale contenga i requisiti di sostanza e di forma, qualora, avuto riguardo allo
scopo perseguito dalle parti, debba ritenersi che esse lo avrebbero voluto se avessero con-
osciuto la nullita.“

Bunern map. 140 memauxor I'pahanckor 3axoHuka (y nasmem texcry HI'3): ,Ent-
spricht ein nichtiges Rechtsgeschift den Erfordernissen eines anderen Rechtsgeschifts, so
gilt das letztere, wenn anzunehmen ist, dass dessen Geltung bei Kenntnis der Nichtigkeit
gewollt sein wiirde.*
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Mebhytum, Tpebano Ou MMaTH y BHAY Ja Hall 3aKOHONIABAaIl U HE
W3/(Baja KaTeropujy Hemoctojehux yroBopa m3 mojMa HHINTABHX,! Te 1a
crora He O Tpebao onmax, 6e3 AeTajbHe aHau3e, 3aKJbYYUTH J1a CE MO-
I'y KOHBEPTOBAaTH CaMO HUIITABU YTOBOPHU y YKEM CMHCIY.

2. IIPETIIOCTABKE 3A IITPUMEHY YCTAHOBE KOHBEP3UJE
[NPEMA 3AKOHY O OBJIMTTALTUOHUM O/JHOCHUMA

2.1. Humra yroBop koju HCIyHaBa YCIOBE 32 MyHOBaXHOCT APYIoT

CmMmarpaMo Jia OATOBOp Ha MHUTame KOjU HEIMYHOBAXXHU YTOBOPHU
MOTY OUTH KOHBEPTOBAHH Y ITOHOBaKHE HE OU Tpebaso xa Oyae HCKIbYUIHB.
Hawnme, nma aytopa koju cmarpajy aa ce wi. 106 300 moxe MpUMEHUTH
caMo Ha arcoNyTHO HHINTaBE YrOBOpE, JIOK je MpeMa MHIUbEHY JAPYTHX
WHCTUTYT KOHBEP3Hje HAMCHCH HCKIbYIHBO HETOCTOjehuM yroBopruMa.

VYrmaBHOM ce Toia3u of Tora na je Bianmajyhu craB y Teopuju na
caMo HUILITAaBH YTOBOPH MOTY OMTH KOHBepTOBaHH. MehyTum, npuctynu-
MO I JIeTaJbHU]0j aHAJM3W CTABOBA TEOPETHUIapa KOjU Ce Ham3IIe ] 3a1a-
Ky 32 TO JIa CaMO HMIITaBH YTOBOPH MOTY OMTH KOHBEPTOBaHH, yournheMo
Jla HEKU OJ] ’hHX M3HOCE TAaKaB 3aKJby4aK MJIM 300T TOTa IITO YOIIITE HE
o1Bajajy HemocTtojehe ox HUIITaBHX YroBopa WIIM 300T TOTa IITO HE TO-
Jla3e Ofl jaCHUX KPHUTEPHjyMa 3a pa3IuKOBamke T€ JIBE KaTeroprje yropopa
WITH TIAK TI0J1a3¢€ OJ] TOTa J]a MOTY OWTH KOHBEPTOBAHHU CaMO HUIITABH, a HE
1 HerocTojehu yroBopH Ia YIpaBo MO TOME W HUjaHCHPAjy AePUHHIN]S
HermocTojehnx, OIHOCHO HHUINTaBUX yroBopa.’

[la 61 ce oaroBopmII0 Ha MOCTaBJBLEHO MUTAHkE, HEOIXOIHO je Tohn
071 TI0jMOBa HermocTojehrX M HUIITABHX yroBopa®, Te aHAM3HUPaTH ratio

4 Maxo 3akoHOmaBaI Y OJCEKy 0 HeBakehiMM yroBOPHMA pEryiIHiIe caMo HHIITA-
BE U PyLUBMBE yroBOpE HECIIOPHO je Ja y M0jeANHUM ofipendama yKasyje U Ha CUTyaluje
HEMOCTOjama yroBopa.

S Tlurame je CyBHIIE KOMIUIEKCHO, T¢ OM 3aXTeBano ga Oyle WIM TeMma mocel-

HOT 4JIaHKa WJIM JIeo HeKor MoHorpadckor nena. Kako ce ayrop Beh ompenenno na remu
HerocTojehnx yroBopa mocBetd MoHOTpadcko nerno, To he u nuTame KOHBEp3Wje IpaB-
HOHEBaJbaHUX HEPYLUbMBUX yroBopa Hahu tamo cBoje mecto. CTora, y OBOM WIaHKY ay-
TOp CaMO OTBapa IHTame, T¢ Jaje Ha3HAKEe CBOI CTaBa O TOME KOjU YTOBOPH MOTY OMTH
KOHBEPTOBAHH.

® Turame neduHUCaka HemocTojeher W HHUINTABOI YroBOpa M IMpobiieMaTHKa
EbUXOBOT Pa3rpaHUuCHa MMPECTaBIbajy CYBHIIC KOMIUIEKCHY MaTepHjy U y BEIIHKOj MEPU
Ou mpeBazunuIM TeMy oBor pamga. Crora hemo 3a moTpeOe YIaHKa MUTHUPATH CaMO HEKe
o7 (paHIlyCKHX MPAaBHUX IHCala, Te BUXOBO CXBaTame OIHOca HemocTojeher U HUIITa-
Bor yroeopa. ®@paHIyckn TeopeTHIapy Cy jOII CPEAUHOM IIPOIUIOT BeKa IHCAIH O OIHO-
cy n3melhy nojmoBa HemocTojehier 1 HUIITABOT yroBopa MCTHYYhM Za ce O HUIITABOCTH
MOXKE TOBOPHTH CaMO KOJ YroBopa KOjH IIOCTOje, Te JIa cTora He Ou Tpebajo Memaru
HUILITABOCT W Hemoctojame yroBopa (Ripert, Boulanger 1957, 255). HoBuja ¢paniycka
TeopHja Takohe cmarpa J1a ce HUIITABOCT MOpPa IMOCMATpaTH OIBOjEHO O HEMOCTOjama

152



Karapuna [domnosuh bojuh (ctp. 150-169)

came oxpeande 300 o koHBep3uju yrosopa. Hakon Tora, Tpeda pasmorpu-
TH Clly4yajeBe 3aKOHCKE KOHBEp3Hje, T€ ClydajeBe KOHBEp3Hja CIpPOBEIC-
HHUX CYICKMM OAJIyKama Kako Ou ce Ha IOjeIMHaYHuM CllyyajeBHUMa yT-
BPIWJIO J1a JIM je ped O KOHBEP3HjH HUILTABOT WJIM Ak HerocTojeher yro-
Bopa. C apyre ctpane, aa jiu he jenan Henoctojehu yroBop y KOHKpETHOM
cnydajy mohu na Oyme KOHBEPTOBaH, 3aBHUCH Off pasiora HETMOCTOjama
yrosopa (CrankoBuh, Bogunenuh 2007, 182-183). Crora cmarpamo na
He Ou Tpebasio Mo CBaKy LEHY TeKHUTH yOIIlITaBambuMa.’

2.2. KyMynaTHBHO NMOCTaBJbEHHU 3aXTE€BU Y MOTIIEAY
UJba/HaMepe YTOBOPHUKA

Kana je y mutamy cama neduHHIMja KOHBEpP3Hje caapKaHa y L.
106 300, Mory10 OM ce TOCTaBUTH MUTAE Y BE3U Ca CaapKMHOM KyMyra-
TUBHO TOCTaBJbEHUX 3aXTEBa 3a HEHY NpuMeHy. Hanme, Ham 3akoHoAaLl
Kao MPETIOCTAaBKY 3a KOHBEP3H]jy jEAHOT HUIITABOT y OPYTH MYyHOBAXHO
3aKJbYYCHH YrOBOP® 3aXTeBa Jia HCTOBPEMEHO OyIy MCIYyHCHA JIBa YCIO-
Ba. MehyTum, My ocTaBjbaMo MHUTALE Ja JIM je HEONMXOAHO Aa Oydy can-
pkaHa 00a ycioBa y Ae(UHHUINjA KOHBEP3HUje U J1a Ce MPUTOM 3aXTEBajy
KyMyJaTuBHO. Jlakye, IpyruM pedynma, Jia JIM U3 jJeHOT YCJIOBa IPOM3-
Ja3M IpyTH Te, YKOJHKO j€ TaKO, 1a JIU je Y CIIy4ajy UCIYHEHOCTH jEeAHOT
yCIIOBa HYXXHO UCIIyEEH U Apyrd. Y aHanu3u hemo nohm on nedununmje
KoHBep3Hje caapkane y wi. 106 300 u naparpady 140 HI'3.

Ham 3akoHomaBall 3axTeBa [1Ba YCJIOBa 332 NPUMEHY HMHCTHTYTa
KOHBep3Hje: NPBU — Ja je caMa KOHBEp3Hja y CarmacHOCTH ca [IUJbeM KOjU
Cy yroBapadu UMalld y BHIy KaJl Cy YIOBOD 3aKJbYUYMJIH, U IPYTH — Ja Ce
MOXKe Y3€TH Ja OM yrOBOPHHLM 3aKJbYUWIIM Taj IPYyTd YroBOp Ja Cy 3Ha-
JIM 32 HALITaBOCT CBOT YTOBOpA.

s yroBopHHUKa ce orvie[ia y caMoM YIOBOPY KOjH Cy YTOBOpPHH-
¥ MPBOOUTHO 3aKJbYYMJIHM, Ta4HHUje y H-ETOBOj MPaBHO] MPUPOIH, Cal-
PKUHH, OTHOCHO Y KOHKPETHO YrOBOpEHHM IpaBuMa uW obaBe3ama. [la-
KJie, Ipu yTBphuBamy IUba YrOBOPHUKA TpeOaso OW MCIHUTATH Jia JId

YTOBOpA jep y MOCIEA’EM CIIydajy YTOBOp HHUje HU HACTAo, JOK Y IPBOM CIIydajy YroBOp
jecre HacTao, anu je u3 oapeheHux pasnora caHkuuoHHcaH HumTaBomhy (Fabre-Magnan
2007, 439-440). Cmarpamo aa Ou mojia3Ha Tauka y pasjiMKoBamwy Onia, Aakjie, y TOMe Ja
je HHINTaB YroBOp, 3a Pa3lInKy Of HemocTtojeher, HacTao, anu ga Takohe He MPOM3BOIAH
MIPaBHO JIEjCTBO jep je 3a0pameH — He3aKOHHUT /WM HEMOpaJaH.

7 Tlopeljersa pamd, HECIOPHO je 1A je YCTAHOBA KOHBAIMIALMIE pe3epBHCA-
Ha IIpe CBera 3a MoJbe PYLUBbUBHX yroeopa. Kana cy y nuramy, mak, NpaBHO HEBaJbaHU
HEpYILJbUBU YrOBOPH, KOHBaJIHAANMja je Moryha caMo M3y3eTHO, H TO OHJA Kaja je u3-
puunTo npeasulena. HecropHo je u na koHBep3Hja HUje Moryha Ko pylUBHBHUX YTOBOPA,
Qi je HECMOPHO M Ja je Moryha KoJl MpaBHO HeBaJbaHHX HEPYLLBMBHUX yrosopa. 1 Ty He
61 Tpebasio TEKHUTH YOILITaBalby MO CBaKy LieHy Beh CBakM Cilydaj mocMmarparH 3aceOHO.

8 y3, HapaBHO, UCITYELECHOCT YCJIOBa [Ia HUIITAB YIrOBOp UCITyHaBa YCJIOBE 3a ITy-

HOBa)XHOCT JIPYTOT YTOBOpa y KOjH ce W IpeTBapa, o 4yeMy je seh Omno peun.
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j€ 3aKJby4EeHHU yroBOp TEPETaH MM JOOPOYMH, T€ jeAHOCTPAHO MM JIBO-
cTpaHO o0aBe3yjyhu WTH., Te HAKOH TOTa YBHJETH Koje OM To oOaBese
YTOBOPHMIIM TIPEYy3eNid 1 Koja OM TO MpaBa CTEKJIX Aa jeé YroBOp OWo ITy-
HOBaJKaH.

HeomnxoaHo je maxJpHBO ce 3apKaTh Ha HAYMHY Ha KOjH 3aKOHO/a-
Bal ()OPMYJIHIIE APYTU [IOCTaBJbEHH LIMJb, HAMME, 1a CE€ ,,MOXKE Y3ETH J1a
01 oHM (YyrOBOPHHIIM) 3aKJbYUHIIM Taj YTOBOP Od Cy 3HAAU 32 HUIITABOCT
cBor yroopa“. U3 murupane gopmMynanyje mpousnasu joul jeaaH yCIoB
3a IPUMEHY KOHBEp3Hje, a TO je Jla YTOBOPHHULHN Y TPEHYTKY 3aKJbydeHa
YTroBOpa HUCY 3HAJIM 32 HEroBy HUIITABOCT. OTyla 3aKOHOAABALl HCTHYE
Ja je OUTHO yTBPIUTH Ja U OM YrOBOPHMLM 3aKJbYUWIH Taj APYTH (ITy-
HOBa)KaH) YIOBOD /1a Cy 3HaJIM 32 HUILTABOCT CBOT.

Hama ce ynHUM /2 je CyBHIIHO Ja Ta JIBa 3aXTe€Ba CTOje KA0 KyMy-
JAaTHBHO TOCTaBJbeHA. Hanme, yTBpH M ce /1a je KOHBep3Hja y carjac-
HOCTH ca IJbEM KOjH Cy YroBapa4yd HACTOjajiil 1a OCTBape (3aKJby4ermheM
CBOT' HHINTABOT YTOBOpa), M3 Tora OW MPOW3ANLIo U Aa OW 3aKJbydHIIH
Taj JPYrd YrOBOp Jia Cy 3HAJHM 3a HHIITABOCT CBOT yroBOpa, M3 Mpo-
CTOT pa3jiora MTO YKOJIMKO OW 3aKJbYYWIIM Taj APYTH, TO 3HAYM Ja U TUM
JIpyTUM yroBOpOM OcTBapyjy (6ap y oapeheHoj mepu) cBoj MpBOOHTHO
NOCTaBJbeHN IMJb. OOPHYTO, YKOIMKO C€ YTBPAM Aa OW YrOBOPHHIH
3aKJBYYMIIN TAj APYTH J1a Cy 3HAIU 332 HUIITABOCT CBOT YrOBOpa, U3 TOTa
JIOTUYHO MPOM3JIA3M Ja je caMa KOHBEp3Hja y CKIAy ca IUJbEM yroBapa-
Ya (KOjU Cy HACTOjaJiu Jla OCTBape 3aKJbYUCHEM MPBOT YTOBOPA).

VY mpuiior TakBOM HalleM cTaBy ujae W onpeaba map. 140 HI'3
KOjOM je peryiaucaH MHCTHTYT KoHBep3uje. Hamme, map. 140 HI'3 mpo-
NHCaHO je Jia ,,aK0 HHIITaB MPaBHH I10CA0 HCITyHhaBa yCJIOBE 3a MYHO-
BaXKHOCT JIPyTor MPaBHOT MOCTa, TaJga BaKH OBaj JPYTH MPAaBHU MOCAO
aKo ce MOXe TIPETIIOCTABHUTH Jia OM Cce HheroBa MyHOBAKHOCT JKelena Jia
ce 3HaJ0 3a HHUITABOCT (mpeBox mpeyseT u3 bophesuh 2017). [akie,
3a Pa3NKKy O CPIICKOT 3aKOHOJIAaBIIa KOjU 3aXTeBa JIBa YCIIOBA, HEMAuKU
3aKOHOJaBal] 3aXTeBa caMo jefJaH. TakBO pellelhe HEMauyKoTr 3aKOHO/aB-
[ja CMarpamo MOTIIYHO OINPaBIaHHUM, M TO M3 HajMame Ba pasiiora, of
KOjuX CMO jenaH Beh oOpaznoxuiu. [[pyro, nako cMo HaBeNH Jja U3 IPBOT
yCIIOBa KOjU 3aXTeBa CPIICKHM 3aKOHOJABAI| MPOU3IA3H JPYTH U OOPHYTO,
YKOJIUKO C€ 3aKOHOIOBITM (Kao INTO je CIyda] Y HEMAdKOM IIpaBy) HIIAK
ompejese Jia MPOIMHMINY CaMO jelaH O] Ta JiBa YCJIOBa, OWTHO je Ja TO
Oyze OaIr 0Baj KOju je MpOIMcao HeMadKu 3akoHojaBall. Haume, u3 mera
NPOU3JIa3u jOII jeJjaH HEeONXOAaH YCJIOB 3a MPUMEHY KOHBEp3Hje, a KOjH
HU HaIll HU HEMauyKH 3aKOHO/aBall He IPONuUCyjy u3puuuTo. Kao mro cmMo
Beh paHuje uctaknu, U3 QopMmynanyje na je OMTHO Ja ce YTBpIu Aa Ou
Taj JIPYT¥ MyHOBXHU YTOBOP OMO ,, KEJbEeH Jla ce 3HAJIO 33 HUIITABOCT
MPBOT MPOM3JIa3u Jia je jelaH OX YCJoBa 3a MPUMEHY KOHBEp3Wje — Ja
YTOBOPHUIIM HUCY 3HAJH 332 HUIITABOCT CBOT YTOBOpA.
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VIIpkoc TOME IITO HEMayKH 3aKOoHOjaBall (TOTIYHO OMNpaBIaHO
npeMa HalleM MHUIUUBeHY) Y Ae)UHHULINJU KOHBEp3Hje HEe TOMHIbE LUTb
KOjU Cy yroBapaud HAcTOjasld Ja OCTBape 3aK/bydemeM IPBOT YTrOBODA,
HEeMayku TeopeTndyapu y komeHtapy map. 140 HI'3 momase ox tora na
3aKOHOJIaBall JI03B0JbaBa MPUMEHY MpaBHiIa O KOHBEP3UjU CaMo IOJ yc-
JIOBOM J1a TIpaBHH €()eKTH KOHBEP3Hje OAT0Bapajy IMUJbEBUMA YTOBOPHH-
ka (Koziol, Welser 2006, 192). [lakiie, HECIIOpHO je Ja KOHBEp3HUja Mopa
OWUTH y CKIagy ca IMJbEM YTOBOPHHKA, ajli TO HE MOpa OMTH Ipomuca-
HO Kao nmocebaH yclioB, Kako He Ou HemoTpeOHo onTepehuBano 3akoHCKy
Jne(UHUIN]Y KOHBEp3HWje, a MPUTOM MPOM3JIa3d M3 APYTHX MPONHCAHUX
ycinosa (Kohler 2009, 215).

Kanma je ped o Hamepw YroBOpHHX CTpaHa, Kao KPUTEPUjyM 3a
WCIIUTUBAKkE UCIYHEHOCTH yCJIOBa 3a MPUMEHY KOHBep3Hje Tpebaso Ou
Y3€TH U TO Ja IOCTOjaeé HOBOT YToBOpa (Y KOjH j€ HHIITaB KOHBEPTOBaH)
BUIIIE OJrOBapa MHTEPECHMa yYrOBOPHHKA OJi HUIITABOCTH IPBOT YrOBO-
pa (Koziol, Welser 2006, 192). /Ipyrum peurma, yrOBOpHHUITUMA KOJH Cy
YBHJIETH J1a je HHXOB )KEJFEHN YTOBOP HUIITAB MIIAK BHIIE OATrOBapa Ja
110 KOHBep3Hje aohe Hero na 1o we He pohe. AKo He MOXKe J1a TIPOU3BOIU
JIejCTBO MPBOOUTHO 3aKJbY4YEHH YTrOoBOp, OHJIA Heka Oap Oyne Ha CHa3n
3ameHckH yroBop.’ [lojeuHu ayTopy HaBOJE 1a je MPETIIOCTaBKa 3a PH-
MEHY MHCTHTYTa KOHBEp3HWje Jla ce ca M3BECHOIINY MOXe y3eTd Jna Ou
cTpaHe XTene Taj Apyru 3ameHcku yroBop (I'amc, Byposuh 1988, 271), a
nonasehu o YnmweHuIe fa mupa Hamepa CaApKu y ceOH U y)Ky Hamepy'
(CrojanoBuh 1976, 191).

Ha camoM moueTky paja HamIaCWIM CMO Ja Halll 3aKOHOJABall
WHCTUTYTY KOHBep3mje mocsehyje camo jeman unman 3akona. Kama tome
JI0laMO YIpPaBO M3HETO CTAHOBHUINTE, IOTBP)EHO M CTAaBOM HEMAadKOT
3aKOHOJABIA, Ja HAIll 3aKOHOJABAall CaMO HaM3IVIEA CalIpXH JCTaJbHH]jY
neUHUI]y KOHBEp3HWje, a Aa CYIMITHHCKH IPOIUCYje JBa yCIIOBa KOjH
ce CBOZAE Ha jelaH, 3aKJbydyyjeMO Ja je MHCTHTYT KOHBEp3Hje BeoMa
WITYypo peryaucaH. To cMarpaMo BeoMa OMAaCHUM jep Ta YMEEHHIA TOJI-
CTHYE TPEHJ MPETEepPaHo HIMPOKe MPUMEHE T€ YCTaHOBE (IIpeMa HalleM
MUIUBEHY, IpuMep 3a To 0u 6mino [IpaBHO cxBarame BpxoBHOT Kacamm-
oHor cyza).'?

TepMuH ,,3aMEHCKH yTOBOD™ IPEJCTaBIba OyKBAIHH TPEBON CA HEMAUKOT je-
3MKa, aJld Ta MU CMaTpamo U3y3E€THO JOOPHM jep CIMKOBUTO O0jallmbaBa Mpouec 10 Kojer
JIOBOJIM NIPHMEHA yCTaHOBE KOHBEP3HjE.

10 Pramujancky npapnmmy Takolje KPUTHKYjy HAYHH Ha KOJU j& PEryNHCAHA yCTa-
HOBa KOHBEp3Wj€ Yy HUXOBOM MpaBy (MCTHYY Ja MM je Kao y30p mocimyxuo map. 140
HI'3), cmarpajyhn neduHUNNjy KOHBEp3Hje Koja NMPOM3Ia3n U3 HOpME HeaJeKBaTHOM W
He3aJ0BOJbaBajyhoM jep caiapxu y cebu OpojHe MHTEpIpeTaTHBHE 3aMKe 300r dera je
Cyauje yMEpeHO KOPHCTE, a IITO JOBOIH JI0 OJCYCTBA CyJICKE Ipakce y NPHMEHH TOT HMH-
CTUTyTa. Y04aBaMo, Jakje, Ja je mpoOieM Ha KOjU yKa3yjy WUTalHjaHCKH TPABHHIU CY-
IPOTaH OHOM KOjU MHM Haja3umo y canpxuau [Ipasraor cxBarama BKC. Buau Ha mpumep
Emanuela Navarretta, Andrea Orestano, 721.
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3. CYICKA KOHBEP3UJA YT'OBOPA

3.1. YBox

[IperxonHa nBa mUTama WMajy, TIpe CBera, TEOPHjCKU 3Hauaj. [a
1 heMo 3akJby4HTH Ja jé Y KOHKPETHOM CIIy4ajy KOHBEPTOBaH yTOBOP
koju hemo cBpcTati y Kateropujy T3B. Hemoctojehux yroBopa Wiy, mak,
Ja je JOIUIO A0 KOHBEP3Wje HUIUTABOT YrOBOPA, 3aBHUCH IIPE CBera Of
TOra Ha KOjU HAYMH M €a KOJHMKO TPEIM3HOCTH YCIEMO Ja Pa3BOjUMO
Henoctojehe on HumTaBux yrosopa. [lutame HauuHa (opmynanuje
oapende un. 106 300 Takohe mma Teopujcku 3Hauaj jep Hehe cTBOpU-
TH mpobieMe y mpakch. Jlaneko je CIoXeHHje MUTAmkE Ja JIK Ce CYIOBH
MOTY H, YKOJIMKO MOTY, OHJIa y KOjOj MEpH YIIUTATH Y YTOBOPHE OJHOCE
CTpaHaka.

3.2. O mojMy CyACKe KOHBEP3Hje Y CPIICKOM IMPaBy

Y onmpehuBamy mojMa cyiucke KoHBep3Hje Kopuctmhemo BommHe-
nuhieBy neduHUIM]Y, © TO W3 JBa pasiora. [IpBo, 300r Tora mro je
NpeAMET HaIler WHTEpPEeCcOBama Ipe CBEra CXBaTamke WHCTUTYTAa CYACKE
KOHBep3HWje y moMaheM MO3UTHBHOM IIpaBy, TEOPHjU M CYICKO] MPAKCH.
Jpyru pasior je To IITO HAM ce YMHH Aa je BpXOBHM KacallMOHHU CyI
MIPUIMKOM JIOHOIIEHwa [IpaBHOTr cxBaTama O MyHOBRKHOCTU BaJIyTHE KIla-
y3yJie KOl yToBOpa O KPEAWTY y IIBajIapcKuM (paHIIIMa U KOHBEP3UjU
uMao y Buay BoaumuenuheBo cxBatame cyicke KoHBep3uje (Koje, 10-
ayuie, HUje MoTmyHo momrtoBaHo). C nmpyre ctpaHe, momeHnyto llpaBHO
CXBaTamke CMaTpaMoO WHTEPECAHTHHM jep je TOHETO HENaBHO U TO Of
HajBUILET Cyla y 3eMJbH, a M3a3BaJIO j€ BEJHMKY NaKiby NPABHUYKE jaB-
Hoctu. Tako Bomunenuh cmarpa nma cyncka KOHBep3Wja MOCTOjH OHIA
KaJza ,,CylI Ha OCHOBY OIIITE oapeade 3akoHa 0 MOryhHOCTH KOHBep3Hje U
omuiter opnamhema caapkaHor y Toj moryhHocty, yrBphyje na nu cy y
KOHKPETHOM CIIy4ajy HEMyHOBAaXKHOT I1OCJIa UCIYHCHH OMIITH YCIOBH 32
KOHBEP3Hjy, Ka0 W TO JIa JIM MOCTOjH HEKH JIPYTH MOcao y Koju Ou mpes-
y3€TH MOTa0 Jia e TIPETBOPU C 0O3MPOM Ha OIINTE yCIIOBE 32 KOHBEP3H]Y,
a moceOHO ¢ 003MpPOM Ha TO Ja JIW MY j€ J€jCTBO MCTOBETHO WJIM OUTHO
CJIMYHO TIPETY3ETOM IMOCITY, a aKO je BUIIE TAKBUX IMOCIIOBA, U Jia OAPEIU
y Koju apyru ce nperBapa (Bogunennh 2012, 462)“.

W3 untnpane neduHMMje CyacKe KOHBEp3Hje mpousiasu cienehe:
0 CYIICKO] KOHBEp3HWjH OM ce TOBOPHJIO OHJa Kaja He Om OWio mecra
BOJHHO] M 3aKOHCKO] KOHBEP3HjH, OJHOCHO CyACKa KOHBEp3Hja OH MOCTO-
jana oHja kaja Ou cyn umao omnamheme na npumeHu wi. 106, 1 To yak
U KaJia He MMOCTOjU CIIopa3yM CTpaHaka (BOJbHA KOHBEp3HWja) HU 3aKOHCKA
HOpMa (3aKOHCKa KOHBEP3Hja).
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Haxue, unan 106 300 je dhopmynucan Ha TakaB HAuMH 1A je IO-
CTao MpeIMeT MOTIYHO CYIpPOTCTaB/bEHUX TyMmauewa. C jenHe cTpase,
MOIIH OMCMO 3aKJbYUYHTH JIa TUM 4JIAHOM 3aKOHOJaBal caMo AeduHuie
WHCTUTYT KOHBEp3Hje, Mponucyjyhin HEOMXonHe yCIoBe 3a BEeHy MpHMe-
Hy. OCHOB 3a IPUMEHY KOHBEp3Hje Taza O ce Halla3uo Wi Y 3aKOHY (3a-
KOHCKa KOHBEp3HWja) WM Y CarlacHOCTH BOJba YTOBOPHHX CTpaHa (BOJbHA
xoHBep3uja). Cyn Ou Taza mMao camo ,,KOHTPOJHY™ yaory — y ciaydajy
criopa m3Mel)y yroBOopHHX CTpaHa, HCTIUTYjyhu ma Jm Cy y KOHKPETHOM
CIIy4ajy UCIYH-CHU YCJIOBH 32 3aKOHCKY HJIM BOJHbHY KOHBEP3Hjy, Cyd Ou
yTBphUBao UCIyHEHOCT yciioBa 3a npuMeny wi. 106 300. Cyacka omty-
Ka OW, HECTIOpHO, UMasa JACKIapaTUBHO JIEjCTBO.

C apyre cTpane, jenaH JIeo TEOpHje CTOjU HA CTAHOBUINTY 13, OCUM
3aKOHCKE M BOJBbHE, TOCTOJU U Cy[CKa KOHBep3Hja, Te aa wiad 106 300
HECIIOPHO Jaje Cymy OBIamheme /Ja CHpOBene T3B. CYACKY KOHBEP3H]y.
MebhyTum, cBecHM Tora Jia ce Hajas3e Ha OCETJBHBOM TEpEHY, TH Teope-
THYapHu OrpaHHyaBajy yJIOry Cyda y JBa cMepa: NMpBO, cMarpajy aa oOu
Cy[CKa OAJyKa W OBIAE MOpaja MMaTH caMO ICKJIapaTHBHO AEjCTBO W,
JPYyTO, TMpeMa BUXOBOM MUIILJBEHY, CYll HUKaJa He OM MOTao CIPOBOJIM-
TH CyACKY KOHBEp3H]jy ex officio Beh camo Ha 3aXTE€B WM 1O MPUTOBOPY
(Bomuuenuh 2012, 463).

Cmarpamo ja je cyacka koHBepsuja!! mosjbe Ha KojeM MOxe 1ohu
JI0 TIpeTepaHor Mellama CyJ0Ba Y yrOBOpHE OIHOCE, T€ Ja je Ty Heoll-
XOIHO TIPOMUCIIHMTH HMMajy JIM CyIOBM OBIaiherma, a Mpe CBera umajy
a1 MOTYhHOCT /1a MCTIHTYjy IITa O YrOBOPHHUIIM JKENIENH Ja Cy 3HAIIN
3a HEBaJbAHOCT NPBOOMTHOr YroBOpa T€ Ja JH 3aMEHCKHM YTOBOPOM
OCTBapyjy IUIaHUPAHE IUIBEBE.

3.3. NnunujaTrBa 3a MpUMEHY YCTaHOBE KOHBEP3Hje

IlocraBipa ce muTame Kaaa he CynoBH yTBPHUBATH HCIYHEHOCT
yCIIOBa 3a KOHBEP3HWjy — Aa JIM Ha 3aXTEB jeOHOI YrOBOpHHKa, 00a yro-
BOPHHKA WJIM MaK Y TOKY HOCTYIKa IOKPEHYTOT MO0 HEKOM APYIOM 3axTe-
By. Jlakye, na iu TyxO€HHU 3aXTEB MOpa CagpXaTH 3aXTeB 3a yTBphHUBame
UCIIYEH-CHOCTH YCJIOBa 3a KOHBEP3HWjy Ja OU ce Cyn yINycTHO y HEroBO

ucnutuBame?'? Tako Boxunenuh cmarpa na cyn HHKaga He OM CMeo 1a

" Bupern Xubep 2018, 67. AyTop HaBomu fa je ,uaeju ga hie mpecyaa 3aMeHHTH
KOHaYHH YTOBOD, HOCEOHO aKo He NOCMOjuU 3aKOHCKO NPAsuo Koje mo uspuuumo napehyje,
Moryhe (je) craBuTH 3HadajHe npurosope. HadenHo je Moryhe mocTaBUTH MHUTAkE UMa JTH
cyn opnamheme 1a cadMHU YrOBOp yMecTo cTpaHaka™. Mako ayTop y WiaHKy TOBOpH O
Mellalky CyAa Y YTOBOpHE OIHOCE, I0CMaTpaHO M3 yIia HMpeayroBopa, CMaTpamo Ja ce
ayTOpOBa HJEja, IOCMATpaHa y jeAHOM LIMPEM KOHTEKCTY, H TC KaKO MOXE IPUMEHHUTH U
y CIly4ajy MHCTHTYTa CY[CKe KOHBEp3Hje.

12V ciyuajy croposa mpoTHB GaHaka, TYKOCHH 3aXTEBH Cy GWIM YCMEpEHH Ha
yTBphHBame HUIITAaBOCTH YTOBOPa, OZHOCHO PACKHUJ yYTroBOpa 300T MPOMEHEHHX OKOJ-
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ce OaBUM nUTamEM KOHBep3Hje ex officio Beh caMo Ha 3aXTeB WM 10 MPH-
roBopy (Bomunenuh 2012, 463).

TakaB ctaB cMmarpamo u3y3erHo Jormyaum.'? Ilpakca Hac, mely-
TnM, neManTyje. HenasHo noneto [IpaBHO cxBarame BpxosHor Kacamnmo-
Hor cyna'* ympaBo caipiku cTaB Ja OM y IOCTYIIMMa IPOTHB OaHaka 3a
yTBphHUBamke HUIITABOCTH YIOBOPa O KPEAUTY MHACKCUPAHMX Yy IIBajLap-
CcKkuM (ppaHIIUMa Tpebao M3BPIIMTH KOHBEP3Ujy THX YrOBOpa y yroBOpe
0 KPEeIuTy ca BAlyTHOM KJIay3yJIOM Y €BpuUMa.

KibyuHO muTame y Be3u ca CYACKOM KOHBEP3HjOM YTroBOpa, Ja-
KJie, jecTe Ja JH CYIOBH MOTY IPUMEHUTH HHCTUTYT CyACKE KOHBEp3HUje
0e3 mHHMNMjaThBe Oap jemHe yroBopHe crtpane. [lohemo nm om wueje
odyBama yroBopa Ha CHa3H, CYIOBHM OM MMaim oBlamrheme Ja omIydyjy
0 KOHBEpP3HjU yroBopa u 0e3 uHHIMjaTHBe yropopuuka.'> Vueja 6u Guna
y TOME J1a ce MOKyIla O4yBaTH yroBOp Ha CHa3M TE€ Ja Ce CIPEYH Ja ce
YTOBOpHE CTpaHe 0CJI000/1e yrOBOPHUX 00aBe3a jep Hajuenihe caMo jeaHa
YTOBOpHA CTpaHa XeJH Jia ,,HayCTH * yroBOp, AOK APYroj YrOBOp U Jajbe
oAroBapa. Y HPHIIOT TOj T€3W WJE U CTaB Jla Ce Cy/AcKa KOHBEp3Hja CIpo-
BOJIM Ha OCHOBY IPETIIOCTaBJbEHE BOJbE YTOBOPHUX CTpaHA.

[Tohemo nm ox uzeje na He O Tpebano MO3BOIUTH CYJOBHMA Ja CE&
npeTepaHo Meliajy y YrOBOpHE OJHOCE, OHJIa OU CBaKaKo OWIIO TIOXKEJHHO
Jla TIPETIOCTaBKa Cy/ICKe KOHBEp3Uje Oy/ie MOCTOjamhe HHUIIUjaTUBE MaKap
jenne yrosopue crpane.' Cyn 6u, qakie, MOrao CIpOBECTH KOHBEP3H]Y
€aMo Ha 3aXTEB WU IO MPUTOBOPY YTOBOPHHUKA.

HocTu. Hujenan TyxOeHu 3axXTeB HUje ce OAHOCHO Ha MCIUTHBAKE HCIYHEHOCTH yCIoBa
3a KOHBEP3Hjy YroBOpa 0 KPEANUTY HHACKCHPAHOM Y IIBajIIapckuM (hpaHIMMa Y HEKH Jpy-
ru yroBop. Mnak, ctaB BpxoBHOT KacalliOHOT Cyaa jecTe Ja OM TakBe yroBope Tpebano
KOHBEPTOBATH y yTrOBOPE O KPEAUTY Ca BATyTHOM KJIAy3YJIOM Y €BpHMa, Ca KAMATHOM CTO-
IIOM KOja je BayKWJIa 3a KPEeAUTE Y €BpUMa y TPEHYTKY 3aKJbydera YroBOpa O KPEeAUTy y
IBaj[apIFMA.

3 Takap cras, a uutupajyhu Bonuuenuha, mpuxsatajy u bojan Ilajtuh, Cama
PanoBanosuh, Atmna Jynmam (2018, 397).

14 TIpaBHo cxBaTame — MyHOBAXHOCT BATYTHE KJIay3yJie KO YIOBOPA O KPSIUTY Y
MIBAjIIapCKUM (paHIMa U KOHBep3Hja. Y naskeM TekcTy: [IpaBHo cxBarame BKC, https.//
www.vk.sud.rs/sites/default/files/attachments/ Valutna%20klauzula_1.pdf.

15 Tlocrasma ce nuTame jga i 6H ce, y OKBHPY TOT CTAHOBHIITA, J03BOIHIO CY-
JIOBUMA J]a CIPOBOJIE CY[ACKY KOHBEP3Hjy YaK M OHJA KaJa HUjeJHA YyTOBOpHA CTpaHa He
Mopuye HUIITABOCT, OAHOCHO He GOpU Ce 3a OUyBame YroBOpa.

16 Mopeljema pau, GpaHITyCKy IPABHHIIL HI HAKOH BETHKE pedopMe rpahaHckor
mpaBa 2016. roguHe HHCY cMaTpaid Aa jeé KOPHUCHO YBECTH HHCTHTYT KoHBepsmje. C
npyre crpane, npBu myT Code Civil campu OMIITY HOPMY KOjOM Je(HHHUINE YCTAHOBY
JenMMUYHe HAmTaBocTH. Kana je y nuramy nenrMUYHa HUIITABOCT, HE MOXe ce pehu na
(hpaHIyCKM TIpaBHULM HUCY MTO3HABAJIM Ty yCTaHOBY H mpe 2016. ronune, anu To cy ouie
caMmo mojenuHayHe Hopme. Mmak, (paHIlyCKH NMpaBHU TEOPETHYAapH MO3HAjy YCTaHOBY
BoJbHE Moan¢uKkanuje yropopa. CMarpajy je BeoMa KOPHCHOM 3a rpahaHcko mpaBo jep
yroBopHHIKMa Aaje OpojHe MOTYhHOCTH 3a mpeBasmiaxeme PasNUuUTHX HoTemkoha y
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[Tohemo nm, umax, o1 Tora ga CyJZ0BH MOTY OUTy4YHMBAaTH O KOHBEp-
3WjU YaK U y CUTYyallijaMa KaJia MHUIMjaTUBa HHje TTOTEKJIA O]l YTOBOPHHX
CTpaHa, MOCTaB/haMO MUTAhE HUjE JIM CYJCKa OIyKa OHJIa KOHCTUTYTHB-
Ha, a He JAekiaparuBHa. MehyTum, 4ak M kaja OMCMO ce TPHKIOHHIH
CTaBy J1a OM Ty Cy/JCKa OJUTyKa OMiia KOHCTHTYTHBHA, OHA OM Mopajia uma-
TH PETPOAKTUBHO 7€jcTBO. PeTpoakTUBHO AejcTBO OM OWIIO YCIOBIJHEHO
neUHUIIjOM caMe KOHBEp3HWje, IpeMa K0joj ce, HauMe, HEeIyHOBaXKaH
YIrOBOp KOHBEPTYyje y HMYHOB@XaH y TPEHYTKY 3aKJbydera IPBOOUTHOT
HEBaJbaHOT YTOBOpA.

3.4. Tlepron HEM3BECHOCTH y TIOMNIEAY MOCTOjamba U Calp>KUHE
3aMEHCKOT yroBopa

Cyncka KoHBep3Hja HOCH COOOM joml jemaH puswk. Hamme, yro-
BOpHE CTpaHE HE 3HAjy Koja je caap)KHHa 3aMEHCKOI yroBopa CBE IO
OKOHYamha CYJCKOT IOCTYITKa. YIIPKOC TOME, Taj 3aMEHCKH YTrOBOp je Ha
CHA3M jOII Off TPEHYTKa 3aKJbydera MPBOT HeBaJbaHOT yroBopa. Kako mo-
MHUPHUTH HJEjy Ja ce KOHBep3Wja AellaBa y TPEHYTKY 3aKJbydcra HUII-
TaBOI' YTOBOpa Ca YMILCHUIIOM Jia ie yrOBOPHUIM TEK HAKOH INTO Oyne
OKOHYAH CY/ICKH ITOCTYIIaK 3HATH y KOjH C€ TO IyHOBa)kKaH yroBOp IIpe-
TBOPHO HUXOB MPAaBHOHEBaJbaHH YTOBOP?

[IpBo, muTame je KoluKo ayro oHu Hehe 3HATH N1a je ’BUXOB YTOBOP
HumrTaB Te he ra Moxzaa y oapehenoj mepu u u3BpIuTH. J[pyro murame
KOje caza OTBapaMo cMarpamo jorin komruiekcHujuM. Cyacka KOHBep3Hja
HAac JIOBOOU Yy CHUTyalljy Ja HE 3HAMO Y KOM CMO YTOBOPHOM OJHOCY
Owtm onpel)eHN BPEMEHCKH TIEPHOJ y MPONLIOCTH. Tako 0Ja3uMo JI0
jeIHe mapajioKCalHe CUTyalljeé — HAKOH IITO ca3HaMo Ja je MPBOOUTHO
3aKJbyYeHH YTrOBOP HUILTAB, MOCTajeMO CBECHH Jla HAC Taj YrOBOP BUILE
He o0aBe3yje, allu U ajbe He 3HAaMO Jia CMO y HEKOM JIpyTOM YTOBOPHOM
onHocy. Kako yroBopHHIIM CBE 0 JJOHOIIECHa CYJICKE OJUTyKe HE 3Hajy Ja
CY Y YTOBOPHOM OJTHOCY, MOXKE CE 3aKJbYUYHTH Jia OHU U HE MOTY HM3BpIIIa-
BaTH CBOje 00aBe3e M3 3aMEHCKOT yroBopa. Taj mpo0iieM je, HapaBHO, 1a-
JIEKO MamH y CIIy4ajy 3aKOHCKE, a ToceOHO BOJbHE KOHBEP3H]e.

3.5. IlpumeHa WHCTHUTYTA CY[CKe KOHBEp3Hje y MpaKkch noMahux cymaoBa

Yak u kaga OMCMO TNPUXBATHIIM CYICKY KOHBEP3H]y, ITOCTABHIIO
0u ce mUTame MUpUHE oBNanhema cynoBa. AHanmu3a MojeUHNX OTyKa
HaIIUX CyloBa ymyhyje Hac Ha ciefehn 3akibydak: MPBO, y TOjEAHMHAM
CUTyalljama CyZIOBH Cy TIOCTYTIAJId HA OCHOBY MHHUIIM]aTHBE jeTHE O] yro-

n3BpIIaBamy obaBe3a. PpaHIyCKH MPaBHUIM OCTajy, AaKje, BEPHH HUIEjU Aa CYJOBU HE
6u Tpebaso a ce IpeTepaHo Mellajy y YroBOpHE ofHOce yropopHuka. CTora oHU U HE
pEryiuIly WHCTHTYT KOHBEp3Hje Te€ Tako M u30eraBajy MOryhHOCT eBeHTyaslHE CyICKe
KoHBep3uje. YmMecto MHOTHX BuaeTn Ghozi 1980.
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BOPHHX CTpaHa,!” oK Ccy MaK y JApyrHM CHOPOBHMA TO YHHWIIK U MHMO
BHUXOBE MHUIIMjaTHBE,'S a CBe ca [M/beM [a YTBPJE a JIH Cy UCIYHCHH
YCIOBH 3a KOHBEP3Hjy jEIHOT HHIITABOI YroBOpa Y JAPYTHM 3aMEHCKH
KOju OM NpOW3BOAMO TNpaBHA JIEjCTBA; JPYTO, NOCTaBba Ce MHTARE 1A
JM ce MOXKE HAIpaBUTH onpel)eHo ,,CTereHOBame™ y CHTyalujaMa Kajaa
Cy CyIOBH NOCTymajiu Oe3 WHHIMjaTHBE YroBOopHHMKa. Hamme, 4mHH
HaM ce ja Ou ce Hekajga Moo pehm na je cyacka KOHBep3HWja 3amcra
omnpas/aHa,'’ y cMuciy na O ce ca BEMKOM J030M CHTYPHOCTH MOIJIO
pehu 1a je koHBep3Hja y CKJIaay ca BOJbOM YTOBOPHHX CTpaHa. Y HEKUM
JPYTHM CHUTyalijaMa OMCMO MOXKJa MOIIIM J1a JOBEIEMO Yy IHTamke Olle-
Hy Cyla Jia je KOHBep3Hja CIPOBEIeHa 300T TOra IITO je TO y CKIany ca
HPETIOCTaB/bEHOM BOJHOM yrOBOpHHKA. '

UuHu HaM ce Jja aHaIM3a Cy/ACKe NMpakce HAallUX Cy[JOBa ONpaBlaBa
CTaB KOjHU 3aCTyIaMo y pajy, a TO je Ja Cy/lcKa KOHBEp3Hja OTBapa Bpara
3a MUpPOKa oBlamhema CyI0BUMa, U TO U3 HajMame Tpu paszniora. IIpso,
CBENIONM CMO CTaBa Jia CYIOBH MOTY NPHUMEHHBATH WHCTUTYT CYICKE
KOHBEp3Hje ¥ OHJA Kajia MHUIUjaTUBA 3a TO HUje MOTEKJA Ofi YTOBOPHU-
ka. /Ipyro, nohemo su ox canpxune I[IpaBHor cxBarama BKC, cynoBu 6u
NPUCTYNalu yTBphUBamky MCIyHEHOCTH ycioBa u3 wi. 106 u oHOa kana,
Oap mpeMa HalleM MUIUBbCHY, U HUje TaKO OYHIVICTHO Jia TIOCTOjU BOJha
yroBopHuKa. Tpehe, mocToje ciayyajeBu mpuMeHe Cy[CKe KOHBEp3Hje Yak

7" TIpecyna Anenaumonor cyna y Hosom Cany, k. 1799/14 ox 29. janyapa 2015,
Wur-npo 6a3a cyacke npakce. Cy/ je y KOHKPETHOM CiIydajy YTBPIHUO Jia HUCY HCIYHhCHH
YCIIOBH 32 KOHBEP3Hjy YTOBOpa O IIyHOMONCTBY y yroBOp O 3aCTyHamy Kako je HEOCHOBa-
HO TBPJIMJIA je[Ha yTOBOpPHA CTpaHa. Jla je, CylpoTHO TOMe, Cy CMaTpao Ja Cy HCHyHheHH
ycnoBu 3a npumery wi. 106 300, pagmno 6u ce 0 CyAckoj KOHBEp3HjH CIIPOBEAEHO] Ha
WHHIMjATUBY jeJHOT oJ] yroBopHHKa (Oyayhu ma ce ocHOB 3a KOHBep3Hjy He OM Hala3uo
HH Y 3aKOHY HH Y CIIOpa3syMy YTOBOPHUKA).

Bunern u Pememe Bumer tprounckor cyma [Ix. 9915/06, ox 11. maja 2007, Unr-
mpo 6a3a cyncke mpakce. Cyn je ¥ OBIE 3ay3€0 HCTH CTaB Kao y MPETXOAHOM CIIy4ajy
— Ia HUCY HCIYHEHH YCIIOBH 3a KOHBEp3Hjy, U Takohe je 0 KOHBEp3WjH OTydHBaO Ha
WHHIMjATUBY jeJHE YTOBOPHE CTPaHE.

VY ToMm cmucny Buzetu u npecyny OxpyxHor cyna y Yauky, [x 1801/08 ox 25. ne-
nembpa 2008. Cyx je 0on0no ka0 HEOCHOBAH TYXKOEHU 3aXTEB TYKUJbE KOjHM je TpaKuia
Ja ce YTBPAM Aa MOHMIITEHH YrOBOP O JIOKMBOTHOM H3IPIKAaBamby MPOU3BOIU MPABHO
JIejCTBO YroBOpa O IMOKJIOHY jep je yTBpheHo Ja je Bojba cTpaHaka OWia Ipemaja cTaHa
JIaBaolly M3/pKaBara HAKOH YUM-EHOT M3/Ip)KaBamba, a He J1a Ce CTaH MOKJIOHU.

8 Bunern Pememe Bpxosror cyma CpGuje, Pe. 1341/93 ox 22. ampuna 1993,
Hur-npo 6a3za cyncke mpakce. BpxoBHH cyn ymyhyje HIDKECTeNeHM Cyq Ja MCIUTa
HCITyHEHOCT YCIIOBA 32 KOHBEP3Hjy, HaK0 Y KOHKPETHOM pellely He BUAUMO Jia CYI TO
YMHYU Ha WHHULUjaTHBY cTpaHaka. Mcro Bumm u y Pememy Bpxosaor cyma Cpbuje, Pes.
1613/94 ox 20. anpuna 1994. ronune, Paragraf Lex, 6aza cyncke mpaxce.

19 Bunern, na npumep, Pemewe Bumier npuspennor cyma y beorpamxy, 9766/96
ox 12. ¢pebpyapa 1997. rogune, Te HAYMH HA KOjH BUILH CyJ yIyhyje HIDKH Jja HCIINTA Ja
JIM Cy UCIIYE-CHHU YCJIIOBH 3a KOHBEP3HjY ,,yTBphyjyhn TauHy BOJbY CTpaHaka y OJHOCY Ha
yrosop*.

20 OBpe numamo y Buny IIpasno cxBarame BKC, o kojem he Tex 6utu BuIe peun
y HaCTaBKy paja.
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¥ OHJIa KaJa 01 CIpoBe/IeHa KOHBEP3Hja OUila MOTIYHO y CYIPOTHOCTH Cca
camoMm nedunaumjomM u3 4. 106 300.%!

4. CYIICKA KOHBEP3UJA N3 VIJTIA BPXOBHOI
KACALIMOHOI" CYJIA PEIIYBJIIMKE CPBUJE

4.1. YBox

[TpaBHO cxBarame BpXOBHOI KacalMOHOT Cy[a’’ HHTEPECAHTHO je
U3 HajMame aBa pasiora. [IpBo, OHO IpecTaBiba PeIIeHEe LyTOTOUIIHET
mpobnemMa 3BaHOT ,,IBajIIapcku ppaHak™, a Ipyro, y MUTamy je HE camo
CTaB HajBUILET CyJa O MyHOBaKHOCTH BajJyTHE Kiaysyine Beh u craB
HajBHILET CyJa O MPUMEHH MHCTUTYTA CyJCKe KoHBep3uje. Crora HacC Ha
OBOM MECTY HE 3aHMMa TOJIMKO CXBaTame Cy/la O MyHOBAKHOCTH BAyTHE
KJaysyie, jep he ono, npema cBemy cyaehu, Temko 3axuBetn. CMaTpamo
Jla je MTHTEPECaHTHO J]a U3 Ca/IP’KUHE TOMEHYTOT TIPABHOT CXBaTama M3BeE-
JIEMO 3aKJby4aK O TOME KaKO HajBUIIM CYJ BHIIM CBOja OBIamihema y Io-
ey KOHBEp3HUje yroBopa — Kaja MOKE CIIPOBECTH T3B. CYICKY KOHBEp-
3Wjy, Ha KOjU HAYMH UCIUTYje UCIYHBEHOCT yCJIoBa 3a IPUMEHY Te ycTa-
HOBE, OJTHOCHO KaKo yTBplyje mpeTrnocTaBbeHy BOJbY YTOBOPHHX CTpaHa,
T€ y KOjH je TO 3aMEHCKH KOHBEPTOBaH MPBOOUTHO 3aKJbYUeH YrOBOP.

4.2. Ananuza HegaBHO AoHetor [IpaBHOT cxBarama BpxoBHOT
KacalMoHOT Cy/ia O IYHOBa)KHOCTH BaJlyTHE KJIay3yJie KO
YTroBOpa 0 KPEAHTY Y HIBajIAPCKUM (paHIMa U KOHBEP3HjU

BpxoBHU KacalMOHU CyJl yBOIH II0jaM ,,yCJIOBHE HUIITABOCTHU  Ba-
nyTHe knaysyne. Hamme, Hekana he BamyTHa Kimay3yna OWTH HUIITaBa, a
HeKaza He. Y cilydajy KaJa Cy HCIyHeHa JBa KyMYJIAaTHBHO IOCTaBJbEHA
3axTeBa, BaJdyTHA Kiay3yna he Out HuUmITaBa.”> YIpKOC TOME, U HAKOH

2 Bupgeru mpecyny BpxoBHOr kacammoHor cyia, Pes. 1424/02 ox 3. oxroGpa

2002, Uur-npo 6a3a cyacke mpakce. YroBapadu KOjU Cy 3aKJbYUHJIH ITyHOBaYKaH YTOBOP O
MOKJIOHY YCMEHO Cy YTOBOPHJIM M JJOKMBOTHO H3/piKaBame MOKIOHOAABIA. BpXoBHU cy/
j€ 3aKJby4HO Jia je HAcTyIHIa KOHBEp3Hja yroBopa O MOKJIOHY y YIOBOp O oTyhemy cra-
Ha 3a HaKHaJy 3a JOKHBOTHO M3/IpXKaBambe MOKIOHOMABIA. Jlakie, Cy/ je Y KOHKPETHOM
Clly4ajy YCTAHOBHO Jia je UCITyH-eH ycioB u3 wi. 106, Te fa je ped 0 KOHBEP3HjU yroBopa
0 TOKJIOHY Y YTOBOp O JO)KHBOTHOM M37p)KaBamy. Hallla KpUTHKa CyACKE OJUTyKe jecTe
y TOME IITO CyJ NMPBO HABOIM [a je YTOBOP O MOKIJIOHY MyHOBaKaH, a KaCHHje TOBOPH O
KOHBEP3WjU YIIPaBO TOT YrOBOPa O MOKJIOHY, IITO je CYNMPOTHO ACeHUHHLIUjH KOHBEP3H]E
KOja moapasyMmeBa IpeTBapambe HEIMYHOBAXHOT YTOBOPA y JIPYTH MTyHOBaXKaH.

2 IIpBy neraspHy ananusy IlpaBHOr cxBarama BpXOBHOI' KacallMOHOT Cyda, Ydju
j€ JIeo HalMCaH W Mpe HEero IITO je HajBUIIU Cyl 00jaBHO 00pa3loKeHmhe CBOT CXBaTama,
nao je XKuskosuh (2019, 458-490). Komenrap apyre tauke [IpaBHOr cxBarama BHICTH Y
JKupkosuh 2019, 470-478.

2 Bunern tauky 2 IlpaBHor cxBarama BKC: ,HumraBa je ompenba yroBopa o
KpEeIuTy O MHIEKCUPamky TUHAPCKOT Jyra mpuMeHoM Kypca L[X® koja Huje yTemesbeHa y

161



Amnamu [IpaBHor ¢akynrera y beorpany, rommaa LXVIII, 1/2020

IITO Ce YTBPAX HHUINTABOCT BAIyTHE KJay3yJie, yTOBOp O Kpeauty he umak
MPOU3BOMUTH MPABHO J€jCTBO.>

Haxo 6u ce Tako Ha MpPBHU MoV YYMHWIO, BpXoBHU KacannoHU
Cyn WIak He npuMmemyje oapeady wi. 105 300. Cmarpamo na 6m Omio
JIOTUYHO [a HUIITaBa BaJlyTHA KJIay3yJjia IIOBYYC HUILNTABOCT LCJIOT yIO-
BOpa jep yroBop He MOXKe OICTaTh 0e3 Te oxpende (TeopujcKku Ou Morao,
any Kao JWHAPCKU KPEOUT ca HUCKOM KaMaTHOM CTOIIOM, IITO je Tpak-
THYHO Hemoryhe).” Melytum, caapkuna Tauke 3 IIpaBHOr cxBarama
ynpaBo nojceha Ha npuMeHy eTMMUYHE HUIITABOCTU jep YTOBOP O Kpe-
JUTy POU3BOIM IIPABHO JI€jCTBO HAKOH YTBp)HBamka HUIITABOCTH BaIyT-
He knay3yne. Cyq je, Aakie, TpaXHo Ha4WH J1a He MPOTJIaCH HUILTABOCT
[IeJIOT yroBopa, anu jaa uckibydn mHAekcanwjy y CHF u nma je 3amenn
BAIIyTHOM KJiay3yJioM y eBpuMa. Kako 6u To cBe nocturao, BKC ce nnax
ompenesbyje 3a ogpendy wi. 106 300. [a nu je To Omno moryhe?

[IpBo, ma 61 MoTao a ce MPUMEHH HHCTUTYT KOHBEP3H]je, HEOITXO -
HO je Jia TOCTOjH alCONyTHO HMIITAB WM HemocTtojehn yroBop. Y KoH-
KPETHOM CJIy4ajy, HECIIOPHO j€ Z1a j¢ YroBOp HAcTao, a 4ak M y ClIydajy
HUIITAaBOCTH BaJyTHE Kjay3yje, YTOBOp OCTaje Ha CHa3H W IPOU3BOIU
MpaBHO nejcTBO. To 3Ha4YM Ja MU OBAE HEMAaMO HHINTAaB yToBOp Beh yro-
BOp uMja je jeAHa Kiay3ylla HUIITaBa, AOK ,,0CTaTak™, Kao MyHOBaXKaH,
HacTaBJba J1a MMPOU3BOIHU ACjCTBO. YBHU)aMO Ja HajBUIH CYI KOHBEP3U]Y
y OBOM CIly4ajy CXBaTa Kao 3aMEHy jeJHE BaJyTHE Kiay3yJe APYroM, a
HanMe, HacTOju na KopucHuke kpeauta y CHF mosezde y jemHak monoxaj
ca KopucHuIuMa kpeaura 'y EVP.

[Ipema HameMm MHILUBEHY, y TOM CIy4ajy HE camo Ja HeMa elieMe-
HaTa 3a TpUMEHY KoHBepawje Beh cBe U Ja je BpXoBHHM KacallMoHH Cyq
CBOje CXBaTame 3aloueo TUME Ja je BaIyTHA Kiay3yjia HUINTaBa T€ JIa
OHa TIOBJIAYM HUIITABOCT IIEJIOT yTrOBOpa, Cy[ OM KOHBEP3Hjy CIIPOBOIHO
0e3 MHHIIMjaTHBE YTOBOPHUX CTpaHa, TadHHje ex officio.

Haume, HecriopHO je 1a oBJie HHj€ ped HU O BOJbHO] HU O 3aKOHCKO]
KOHBEp3HjU. Y MUTakYy Cy CYACKH MOCTYIIIU 3aII0YETH Ca IJBEM Jia ce
YTBpAU HHUIITABOCT yroBopa. Hujenna yroBopHa crpaHa HHje 3axTeBalia
0]l cyAa Jia MCIHTa Aa JU Cy WCIYHCHHU yCJIOBU 32 IPUMEHY MHCTHTYTA
KOHBEp3Hje, MTO OW, IpeMa HEKOj JOTHUITH, alli U MUIUBEHY Biaaajyhem
y nomahoj Teopuju, 610 MpeayciIoB CyJCKe KOHBEp3Hje.

MOY3/1aHOM ITIMCAHOM JI0Ka3y 7a je 0aHKa IIacHpaHa JUHApCKa CPEACTBa NMpHOaBHiIa IIO-
CPEICTBOM COIICTBEHOT 3a/y’Keha y TOj BaIYTH M Jia je Mpe 3aK/by4erba yroBopa KOpUc-
HHUKY KpeAuTa JOCTaBWUIIA MOTIyHY NMUCAaHy MH(OPMAIMjy O CBUM IIOCIOBHHM PH3UIMMa
U eKOHOMCKO-(PMHAHCHjCKUM HOCIeunaMa koje he HacTaT MpUMEHOM TakBe Kiay3yie.

24 Buperu tauky 3 Ilpaseor cxparama BKC.

23 Bumern onpenby w@i. 105, ct. 1 300 KojoM ce pery/iuiie HHCTHTYT IeTHMIIHE
HUILITABOCTH.

HumrraBocT Heke ozpende yroBopa He MOBJAYM HHUIITABOCT U CAMOI yTOBOpa aKo
OH MOXe OIcTarH 0e3 HHINTaBe Ofpende W aKo OHa HHje OWia HH YCJIOB yroBopa HH
omryuyjyha mobyna 3060r Koje je yroBop 3aKkJbyueH.

162



Karapuna [domnosuh bojuh (ctp. 150-169)

YuHy ce J1a TaKaB CTaB HajBUILEr Cyla Mea nocrojehe cxparame
cyncke KoHBepsuje y gomahoj teopuju. Haume, HakoH moMeHyTOr HpaB-
HOT' CXBaTama HajBHIIET Cyla, CyJOBH OM nakie Morm yrBphuBaru na
JH Cy WCIIyEHSHH YCIIOBH 3a KOHBEp3Wjy M 0Oe3 3axTeBa, OIHOCHO IpH-
rOBOpa YTOBOPHUX CTpaHa, ¥ TO Y CBUM OHHMM CHTyalljaMa Kajga Ou cyq
Ha OCHOBY CBOj€ JHMCKPELHOHE OICHE YCTAaHOBHO /I j€ TO IIEIHUCXOTHO Y
KOHKPETHOM CITy4ajy, Te a OM camMa KOHBep3Hja Omia y CKiIaxy ca BOJbOM
W cXBaTambuMa jeJHOTI pa3yMHOT YOBeKa (IITO OW ce y3elo Kao MpaBHU
cranjapn).?

He moxxemo pehu ga TakBo cTaHOBHIITE HEMa JIOTHKE, a IPU3HAjEMO
U Ja je y ciyxOu odyBama yroBopa Ha cHazu. MeljyTuM, UMHH HaM ce
Jla je To cyBuie mmpoko Tymademe wi. 106 300. Ako je 3aKoHOJaBaIl
HaMmepaBao Jla Cy[JOBMMa Jia TakBa oBiamhema, 3aliTO TO OHAa He Ou
u m3puunto yunHuo? [akie, nmajyhn y BHUJy TIO3UTMBHO IIPaBO Haile
3eMJbe, CMaTpaMo J1a je Cyscka KOHBEp3Hja je/iHa yCTaHOBa KOjy je CTBO-
puia TeopHja, a CyloBH 00epydYKe NMPHUXBATHIIM KAaO HAYMH Ja CE HMIIaK
nzalje Ha Kpaj ca OHMM KOMIUIEKCHHM INpOOJieMHMa y KOjUMa je TEIIKO
Hahy pemieme y CKIaay ca clIoBOM 3akoHa. Mehytum, BpxoBHu Kaca-
IUOHH CYJ je Y CBOM TyMauewmy oapeade wi. 106 300 orumao MHOTO
JlaJbe O]l TEOpHje Koja je CTBOPHIIA MHCTUTYT CYICKE KOHBep3Hje, Aajyhu
cebu oBmamheme Ja CIPOBOAM KOHBEP3W]y M OHJA Kaua He IOCTOjU
WHHIIMjaTHBa YTOBOPHUX cTpaHa (1a ¥ OHJA KaJa je HUIITaBa caMo jeAHa
onpenda yropopa koja, mpema camom [IpaBHOM cxBaTamby, IPUTOM HE I0-
BJIQYM HUIITABOCT LIEJIOT YTOBOPA).

5. IIOJAM KOHBEP3UJE ¥V CMUCITY 3AKOHA O
KOHBEP3UIM CTAMBEHUX KPEJUTA
NMHAEKCHUPAHUX YV IIBAJHUAPCKNUM ®PAHIIMIMA

CBemony cMO M HEJaBHOT yCBajama 3aKOHA O KOHBEP3HUjH cTaMOe-
HHUX KpeIHUTa MHICKCHPAHHUX Y MIBajUApCKUM (paHImMa’’ KOjuM cy Ko-

26 [lpaBHO cxBarame Hac, JoHEKne, moacelia Ha MoIM(HKALHjy yroBopa Ha Ha-
YMH Ha KOjU TO CXBarajy (paHIyCKH MPaBHUIM, U TO OHAj MOJAIUTET MONU(HKAIH]je
HPHUIIMKOM KOje C€ jeHa HUIITaBa oJpenda yroBopa Memba APYroM IYHOBRKHOM M TAKO
»ClacaBa“ yuTaB yroBop. Pasmika je unak kjpydHa. Y (paHIyCKOM IpaBy je To Moryhe,
aJy CIIOpPa3syMOM YTOBOPHHX CTpaHa. Y HalleM CIy4ajy, He TOCTOjU CIIOpPasyM HE CaMo
0 TOME Jla Ce jefHa KJiay3yJa 3aMeHH Jpyrom Beh HU Jia ce y Cilydajy HHUIUTABOCTH Yro-
BOpa M3BPIIYM KOHBEp3Wja y IPYyrH IyHOBaxkaH. MehyTum, cyn cBoje osnamheme 3acHU-
Ba HA MPETIIOCTABJbEHO] BOJBM CTpaHaKa, koje OM y ciydajy Ja cy 3Halle 3a HHIITABOCT
NpPBOOKTHO 3aKJbYUEHOT YTOBOpA XKeelle KOHBep3ujy y Apyru nmyHoBaxaH. Bunern Ghozi
1980, 145.

27 3aKoH 0 KOHBEP3HjH CTAMOGHIX KPEAHTa HHACKCHPAHKX Y IIBAjIApCKHM (paH-
uMa, ,,Ciryx6enn rmacauk PC, 6p. 31/2019, bankapcku kpeautu, YroBop 0 KpenuTy H
BaJIyTHa KJay3yna, bubmmoteka [IpaBan Mudopmarop, Intermex, beorpan 2019. ¥V namem
TEKCTY: 3aKOH O KOHBEP3HjH.
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HaYyHO pelleHu npolieMu HajBeher Opoja KOPUCHHKA KPEIAUTA WHICKCH-
paHuX y mBajuapckum ¢panipma.’® Hanme, mpo6ieM 3BaHH ,,IBajIIAPCKA
¢panak’ mocrao je BpemeHoM y Cp6uju (amu He camo y CpOuju Hero u 'y
JpPYTUM 3eMJbaMa) COLMjajiHU MpoOieM. BUIleromuisu pacT BpeAHOCTH
IIBajIIapcKor (hpaHka y OMHOCY Ha €BpO, a CAMUM THM U Ha AWHAP, 3HATHO
je oTexao HCIymeme 00aBe3a BEIHMKOM Opojy KOPHCHHUKA KPEAHWTa KOjU
Cy ca pa3nuyuTUM OaHkama koje mociyjy y CpOuju 3akibyduBalid yro-
Bope o kpenuty. Kornagno ce 2019. roguHe (HaKOH IITO C€ BEIHKH OpOj
KOpPHCHHUKA KpeauTa Beh ,,Harmahao™ eHOpMHO BHCOKHX para) y CPIICKUM
IIPaBHUM KpyroBHMa IOjaBHJIa Ped ,,KOHBEP3HMja“ Kao 3pHO HaJe 3a 3ay-
kene. He camo na manmuma Huje OMIlo jacHO mITa TO 3ampaBo 3Haud Beh
Ce MCIOCTAaBUIIO W JIa PaBHUIM OJIaKO Oaparajy THM TepMHHOM. Yak ce
JIAMYKO TTO3HABamE IpaBa T€ HUXOBO MOMMAamE T10jMa KOHBEP3Hje BUILIE
MOIJIO YKIIOTIUTH Y KOHTEKCT y KOjeM je 3aKOHOAaBal] YIoTpeOHo mojam
koHBepauje. Haume, y majy 2019. roquHe modeo je ga ce mpuMemyje 3a-
KOH O KOHBep3Wju. Mako ce xoHBep3uja moMume Beh y caMoM Ha3uBY
3akoHa, HUje ped o koHBep3wju u3 wi. 106 300. Ilpe he 6utu ga ce
3aKOHOJABall MOCTY)KHO TUM TEPMHHOM HMajyhu y BHIY KOHBEP3Hjy
jenne Banyte (CHF) y npyry (EURO). HecniopHo je na oBne HHje ped o
IpeTBapamby HUIITABUX Y NMyHOBa)KHE YTOBOpPE, a IITO OW MPECcTaBIbalio
nepuHUIM]y ycTaHoBe KoHBep3uje. Ilpe he Outu ma je y mutamy Heka
BpCTa M3MEHE YroBOpa MPETXOIHO 3aKjbydeHor usMmely OaHke kao nasa-
ola KpeawuTa, ¢ jeAHEe CTpaHe, U KOPHCHUKAa KpenuTa, ¢ JIpyre CTpaHe,
a y momieay BUcHHE o0OaBese M kamare. CrelU(pUUIHOCT TaKBe M3MEHE
Y XKHUYKO-TIOBEPHUIIAYKOr OJHOCA jECTe Y TOME IITO je CaAp KhHa U3MEHa
JIMKTUpaHa 3aKOHOM O KOHBEP3WjU, T€ Ja je OaHKa Kao jeJHa yroBopHa
CTpaHa I10 CJIOBY 3aKOHa JIyXHa Ja KOPUCHHUKY KpPEIUTa MHIAEKCUPAHOM Y
CHF nonynu u3MeHy yroBopa y ckjiany ca TekcToM 3akoHa. Crora, mojam
KOHBEp3Hje yIoTpeOIheH Y HajJHOBHM]Oj 3aKOHOJAABHO] MTPAKCH HAIIe 3eMJbE
noApa3syMeBa U3MEHY yroBopa O KpeAuTy WHAEKCHPAHOM Y LIBajHAPCKUM
¢dpaHIMMa, Ha HaYMH ITO he ce M3BPIIUTH KOHBEP3HUja MPEOCTANOT JIyTra
y eBpe, Te Tako J00HjeHN U3HOC yMamuTH 3a 38%.%

3 Ipexo 90% kopHCHUKA KpeauTa je MPUXBATHIO IOHyAe OaHaka.

2 Yy 4, cr. 1,2 u 3 3akoHa 0 KOHBep3uju: , baHKa Ko Koje KOPUCHHK oTiLiahyje
cTaMOCHH KpPEeIHT, OJHOCHO KOja MMa MOTPaXHUBamkE 0 OCHOBY TOT KpeIWTa Ha JaH
CTymarma Ha CHary OBOT 3aKOHa JyXKHa je /ia IOHYAN KOHBEP3Hjy MPEOCTaIor AyTa 110 TOM
KPEeIUTy y AYT HHACKCHPAH y €BpHMa 110 KypCy 3a KOHBEP3Hjy.

Ipeocranu nyr y cMuciy craBa 1. OBOT 4WiIaHa YMHM W3HOC DIIABHUIIE HAa JaH KOH-
Bepsuje yBehaH 3a M3HOC JocHene, a HeHartaheHe peJoBHe KamaTe Ha JJaH KOHBep3Hje.
W3Hoc mobujeH KOHBEp3HjoM M3 CTaBa 1. OBOT WwiaHa ymamyje ce 3a 38%.

baHka je Iy>KHa Jla Ha U3HOC JIyTa M3 CTaBa 3. OBOT 4WIaHa IPUMEHU KaMaTHY CTOITY
npema MOHyIM Koja je Baxkuia Ha naH 31. mapra 2019. ronunre, 3a Kpenute UHICKCHPaHEe
Y eBpuMa KOjH Cy UCTE BPCTE U POYHOCTH M UMajy HCTH THII KaMaTHE CToIIe (IPOMEHIbHBA
i (UKCHA) Kao U CTaMOCHU KpeauT.
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Ha nu je 3axkoH o xonBep3uju*® 6uo oarosop Ha CraB BpxoBHor
KacallMOHOT CyZia 3ay3eT IIOBOIOM pelllaBama MpoliieMa 3a1y’KeHHX Y 1IBaj-
HapcKuM (paHIMMa WM je MyKa CIIy4ajHOCT IUTO CMO HAKOH BHIIETOAMIII-
el YeKamba pelIemha JOOWIN y U3y3€THO KPAaTKOM BPEMEHCKOM IEPHOIY
He jermHo, Beh nBa pemremal

6. BAKJbYYAK

HecmopHo je f1a je HHCTUTYT KOHBEp3Hje y HallleM IMpaBy (aju U y
JPYTUM TIpaBHMa KOja UMajy CKOPO WICHTHYHY OJpen0y) HETOBOJLHO pe-
rynucad. Cama oapenda wi. 106 300 npeaMer je pa3IuduTuX TyMadyemha
— o7 TOra Jia je y ImuTamy camo JIe(UHUIMja KOHBEpP3Uje Koja mojapas-
yMeBa caMO 3aKOHCKY M BOJbHY KOHBEP3Hjy I1a JIO TOra Ja je 3aKOHOAa-
BaI[ HACTOjao Jia TMOMEHYTOM OZPen0OM W CylIOBHMa A ominariheme na
UCIIHTY]y MCIYHEHOCT YCJIOBA 32 KOHBEP3H]y Y OJICYCTBO BOJHE YTOBOP-
HUKa (BOJbHE KOHBEP3Hje) U 3aKOHCKE HOpME (3aKOHCKE KOHBEP3Hje).

Cyncka KOHBep3Hja je TBOpPEBHHA TEOpHje, ajlil ca jaCHUM OTPaHU-
YemUMa y TIPIMEHHU: TPBO, CYJCKa O/UTyKa MMa JEKJIapaTHBHO JIEjCTBO U,
JIPYTO, CYZl HE MOJXKe TTOCTYMAaTH ex officio. Cynosu ,,00epydKe’ IpuxBarajy
Ty TEOPHjCKYy TBOPEBHHY M HACTOje Ja je IITO eNacTHYHHUje TOCMaTpajy.
Henasuo monero IlpaBHo cxBarame BKC?! camo morBphyje na ca cyn-
CKOM KOHBEP3HjOM yJa3uMO Ha BPJIO OCETJHHB TEPEH jep Cyaujama JajemMo
mupoKa opnamhema 3a ypehuBame YTOBOPHHUX OTHOCA.

VYrpkoc cBeMy LITO je A0 caja W3HETO y Be3u ca IIpaBHUM cxBaTa-
wem BKC, cmarpamo na ce y HeroBoj OCHOBM Haja3H jEAHO BeoMa
npaBeaHo peuiewe. OcTajeMo M Jlajbe IPU CTaBy Ja ce Ty HHje MOoIia
npumeHuTd oapebda ui. 106 300, ogHOCHO 1a je mpuMeHa KOHBep3uje y

30" Cmarpamo ma 3akoH 0 KOHBEp3HjH 3acIHyiyje jour Behly KPUTHKY y MOTIELY
TOra Ja je JOHET IpEeKacHO. 3aKOH HEjeJHaKO IMOCTYyNa NpeMa KOPHCHUIIMMa KpeauTa
y CHF. 13 ymia camux KOpHUCHHKA KpeauTa MpuMeHa 3akoHa OW ce MOoIiia MocMarpaTH
kao Qakrtop cpehe. 3akoH HajBHIE OATOBapa OHMMa KOjH Cy KPEOHUT y3elH KacHHje U
Ha JIy’KH TIeprof oTiuiate. YuHHM ce, Tak, Ja ¢y ra ApYyrH, KOju Cy A04eKaan 3aKoH Ipej
Kpaj oTILUIaTe KpeauTa, Jo4YeKanu Kpajie paBHoayuHo. Hajeeha HempaBna 3akoHa jecte
TO IITO KUME HUCY 00yxBalieHH OHU KOjU Cy OTIUIATWIIM CBO]j AyT mpema Oanmm. C mpyre
CTpaHe, Ta 3aKaCHEJIOCT y JOHOUICHY 3aKOHA, HAjBUILE je oAronapana OaHKaMa jep Ccy 3a
CBE TO BpeMe HIIIYEeKUBamba pelieha KOPUCHUIM KPeuTa OTIUIAuBaiu KpeauT.

C npyre ctpane, j1a je 3axuBeno, [IpaBao cxpatame BKC omoryhumino 0u jemHako
HOCTYIakbe IpeMa CBUM KOPUCHHIMMA KPEIHTA.

31 v IATalky Cy Q70171 TNOCTYIIIU KOPHUCHHUKA KpE€AuTa IMOKPECHYTU NPOTHUB Pa3HUX

GaHaka min pagy yTBphema HHIITABOCTH yroBopa o kpexuty unaekcupanor y CHF wmm
paau pacKuga MCTHUX YroBopa 300T MPOMEHEHHX OKOMHOCTH. To cxBarame ce ocBphe
caMo Ha OHE IOCTYIKe MOKpeHyTe Ty)kOoM 3a yrBphuBame HumrtaBoctd. llITo ce THue
HOCTYyIaka MOKPEHYTHX pagu packupa 30or mpoMmemeHnx okoinHoctd, BKC o tome y
TPEHyTKy THCama OBOT paja M Jajke HUje 3ay3€0 CTaB.
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CUTYaLWjH ,,lIBajIAPCKOT (paHKa’ MpeAcTaBiballa CyBHUILE IUPOKO TyMa-
4yeme NoMeHyTe ofpende. Mehytum, BpxoBHU KacanioHM Cya je CBOjUM
CTaBOM OCTBapuO BHILE IMJbEBA: MIPBO, 3AIUTUTHO j€ KOPUCHUKE KPEAUTA
nnnexcupane y CHF; apyro, nz6erao je moryhnoct na y 6yayhHoctu ko-
PUCHUIM KpeauTa y eBpuMa nokpehy cyacke cnopose cMmarpajyhu aa cy
xopucHuim kpenuta y CHF ,npesamruhenn’; cauyBao je cBa cpencrsa
o0e3behema npenBulieHa MPBOOUTHO 3aKJBYYEHUM yYTOBOPHMa WHICKCH-
panuMm y CHF.

MehyTuM, yIpKoc cB0joj HENUCXOJHOCTH, TPABUIHOCTH, U3y3E€THO]
akpoOaIju aa ce y oapeadama jeIHOT CUCTEMCKOT 3akoHa Halje perieme
npobnema 3BaHOT ,,muBajuapcku (panak®, [IpaBHO cxBaTame je TOHETO
npekacHo. [la je BpxoBHM KacaninoHH Cy/1 pearoBao paHuje, OH Ou CBOjUM
CTaBOM 3auCTa 3amTUTHO KopucHuke kpenura y CHF. OBako, HaXxkamocT,
CTaB OCTaje caMo CJIOBO Ha Malupy, CamMo IpeIMET TEOPHjCKUX pacipaBa
Y TéMa TEOPHjCKUX UYJIaHaKa.

Wnaxk, y HeqocTaTKy NOTIYHH]j€ peryjaThuBe yCTaHOBE KOHBEp3Hje,
[IpaBHo cxBarame BKC ocraje 3HauajaH KOpPEKTHB 1O cajaa Bianajyher
TeopHjcKor TyMauema ofpende wi. 106 300, y cMucny JaBama OBAII-
hema cymoBuMa 1a CipoBOJIE CYICKY KOHBEP3HU]jy 0€3 HHUIIM]jaTHBE HjCIHE
YTOBOpHE cTpaHe, NoBoJchM Tako y MHUTame W CTaB Ja OUIyKa cyna y
TaKBUM TIOCTYMIIMMa MOpa OWUTH JeKJIapaTHBHA.
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glasnik RS, br. 31/2019, Bankarski krediti, Ugovor o kreditu i
valutna klauzula, Biblioteka Pravni informator, Intermex, Beograd
2019.)

3akoH 0 obmuranmonuMm ognocuma, Cr. aucm CDOPJ, 6p. 29/78, 39/85,
45/89 — ongnyka YCJ u 57/89, Ca. aucm CPJ, 6p. 31/93 u Cu. aucm
CILT, 6p. 1/2003 — YcraBHa noBesba. (Zakon o obligacionim odno-
sima, SI. list SFRJ, br. 29/78, 39/85, 45/89 — odluka USJ i 57/89,
SI. list SRJ, br. 31/93 1 SI. list SCG, br. 1/2003 — Ustavna povelja.)
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Summary

In theoretical works of domestic authors the institute of conversion
seems to be unjustifiably neglected. Nevertheless, this institute raises a
number of questions that our theory and practice do not answer uniquely.
In the absence of more complete regulation, the theory created a new
form of conversion (judicial conversion), for which we cannot be sure

168



Karapuna [domnosuh bojuh (ctp. 150-169)

whether it could fall under the existing norms of our law. Courts,
however, enthusiastically accept such theoretical creation and use it to
resolve ,,unsolved* disputes.

Recently, the issue of judicial conversion has become very topical
in our theory and practice due to numerous disputes against banks for
determination of the nullity of credit agreements indexed in CHF. The
recently adopted Legal opinion of the Supreme Court of Cassation on
Validity of the Foreign Currency Clause in Credit Agreements in Swiss
Francs and Conversion, speaks in favor of the actuality of the topic.
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IMPOLEHA PU3UKA 1 HAIIPELJOBAKE V TPETMAHY
Y KA3HEHO-IIOITPABHOM 3ABO/JY Y CPEMCKOJ
MUTPOBHUILIN

Ipoyena pusuxa je jeOHo 00 OCHOGHUX NUMAFA U NPEOMEMA UHMEPECo8aArbA
CBUX OHUX KOju ce Oase aHANU30M JUYa Npema KojuMa ce u3epuiasa Kasna 3ameo-
pa. Haxon 0cHOGHUX meopemcKux Nocmagku, cazneodasarsa caopoicune Ynummuu-
Ka 3a npoyeny pusuka me pelesaHmHuux UCmpadlcusarsa y moj obaacmu, y paoy cy
npeoCcmasbenu pe3yamamu eMnupujckoe UCmpasicuéarsa Koje ¢y aymopu cnpoeenu
vy Kasneno-nonpaernom 3a600y (KII3) y Cpemckoj Mumposuyu na yzopky o0 150
ocyheruka, Koju cy omnywmenu uz me ycmarose y hepuoody 00 2016. 0o 2018. zooune.
Y uempasicusary ce nowno 00 xunomesa: (1) oa najsehiu 6poj ocyhenuxa npumapno
6y0e pasepcmar y 3ameopeHo 00esbere 3a600d, 0OHOCHO HEeNOBOMbHUjU MPEMMAH,
(2) 0a Hajéehu 0eo ocyhenuxa Hanpedyje y mpemmany y NOGOMHUJY KAMe2opujy u
(3) 0a onu ocyhenuyu koju cy manpedosanu y mpemmauy yeuwhe oobujajy ycios-
HUu omnycm. Xunomese ¢y caziedane npe céeza ca ACNeKmMa NPpoyereHoz cmene-
Ha pu3uKa Ha OCHOBY YNnumuuka 3a npoyeHy pusuka u npunaowocmu oopehenoj
MPEeMMAHCKoj epynu.

Kmpyune peun: Vnumnuk 3a npoyeny pusuxa. — Ipoyena pusuxa. — Tpemman. — Ye-
noenu omnycm. — KII3 y Cpemckoj Mumpoeguyu.
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1. YBO/

Ka3zna 3arBopa m masbe mpencrtaBiba CTyO CHCTEMa KPUBUYHHUX
CaHKIIMja, IPH YeMYy HCH 3Hayaj He MPOM3JIa3H U3 HECHE YecTe NMPUMEHE,
Beh 3 Tora mTo ce ox 3ampeheHe Ka3He 3aTBOpa OYEKyje Mpe cBera Ja
MMa TeHEepaHO MPEBEHTHBHO AEjCTBO M IUTO HEKE APyre CaHKIHje He Ou
Moriie octojaru 6e3 \me (Stojanovi¢ 2016, 285). Ca acriekra neHonoruje,
OIIHOCHO TIpaBa M3BpIICHa KPUBUYHHUX CAHKIM]A, TOCTYIAkE ca JIUIHMa
ocyheHnM Ha Ge3yCIIOBHY Ka3Hy 3aTBOpA MPEJICTaBIba BEUUTY JHIIEMY, JIOK
3aMUIIJbEHA CKaJla [OCTYyIamka UMa CBOje ABe KpajHocTh. [IpBy KpajHOCT,
KOjy KapakTepHIIe H3pa3uTO HEXyMaHO IMOCTyName ca OCyhHeHHM JH-
ouMa, AeTajbHO je omucao Xayapl, Npeltaxyhn HauMHe 3a HUXOBO
npesazmnaxeme (Howard 2015, 152-161). Onpehene merose uueje u
JlaHac TIPEeACTaBJbajy CBOjEBPCHE TpaBHE craHmapme. [pyra kpajHOCT je
NpUMeHa Hauella XyMaHOCTH Y MOCTyINamwy Te NMpUHIMIA ultima ratio n
Ha T0Jby M3BpIICHA KPUBUYHUX CaHKiMja. YuHM ce Aa je BehmHa MO-
JEpHUX 3aKOHOJABCTaBa WIIAK OKPEHYTa Ha4dely XyMaHOCTH, IITO Ou
Ha TMOCpeNaH WM HENocpeldaH HauuH Tpebaslo Aa JOBele A0 CMambema
crenena npusonuzanydje (Clemmer 2009, 516-519), anu u 10 ymamema
JeTIprBanyja Koje Cy HapoyHTO yOUbHBE Y YCTaHOBaMa ca MAaKCHMAaJTHUM
creneHoM obesbehema (Sykes 2009, 520-527).

KonmenT pecomnujanm3aiyje, Wako je Ol CENaMIIECETHX TOJUHA
MPOILTOT BeKa OMHUHAHTAH KOHIENT y BeWHM 3amaJHuX 3eMajba U KOJ
HAac, 4YeCTO Ce HajJa3uo Ha yJapy KpUTHKE jep HHUje 1a0 OUYEKHUBaHE pe3yll-
TaTe y CMHCIY CMamema cTone KpuMmuHanutera u peuuanBuima (Iliji¢
2013, 168). Y cBoM uiaHKy Koju ce 0aBH HOBOM IeHoJOrHjoM Duim
n CajMOH TBpHE Ja ce MOAepHE Ka3HEHE IMOJINTHKE Kpehy om WHIANBH-
Jyal30BaHUX PEXaOMIUTAIMOHUX MOjeia Ka BHILIE CTPATCIIKUM IPH-
CTyIIMMa KOjU CE OCjiamajy Ha aKTyapCKe TEXHHKE KBaHTH(HKOBama U
NpOLIeHy pU3MKa onpel)eHuX 3aTBOpEHMKA, NIPH YEeMY Ce He HACTOjU 1A
ce MPOMEHHU MPECTYMHHUK KOJMKO J1a C€ M3[BOjE MCKJbYYHMBO OHE 0cobe
KOje Cy M3JIO)KEHE PH3HMKY IIOHOBHOT BpIICHa KPUBHUYHOT Jeiia M Jia ce
yMambH MMOTEHIINjaTHA PU3UK KOjH OHH TPEAICTaBIbajy 10 3ajeqHHIy (TIpe-
Ma: Hannah-Moffat 2005, 30). Mmak, akTyenHO cTame CTBapu y oOia-
CTH pecollMjajn3aluje MPECTyIHUKa y 3anaJHuM 3eMJbaMa KapaKTepu-
1Ie YCIOH HOBHX, KOHKYPEHTHHX MapaJurM{ Y KOHLUUIHPaWky TPETMaHa,
OJHOCHO TOKYIIIaj /1a C€ OATrOBOPU HA MUTAmE: IITa, HA KOTa U y KaKBUM
okomHOCTHMa fenyje (Simeunovi¢ Pati¢ 2014, 192). Pa3ojem Hayke u
npakce, HAMyIITeHH Cy W YHUCTO CyOjeKTHBHU M T3B. aKTyapCKH MOJEIH
WHCTPYMEHATa, NPH YeMy C€ JIaHAIlFh¢ MPOIICHE YIIIABHOM 3aCHUBAjY
Ha yTBphHMBamy pH3MYHHX (akropa, anu W norpeba mpectynHuka. Ha
Taj HauWH UACHTU(UKY]Y ce onpeheHe obnmacTu Be3aHe 3a JIMYHOCT WIIH
COLIMjaJIHM KOHTEKCT IMPOLCHUBAHOT JIMIA, YAME CE TPEeTMaH LUJbaHO
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ycMepaBa, a THME W OCTBapyje penyKIiMja CTENeHa pU3WKa PElUanBa
(Petkovi¢, Pavlovi¢ 2016, 163; Pavlovi¢ 2013, 213).

Nako nanac mocroje cTaHAapAu30BaHa MpaBmia, 10 yBolema mome-
HYTHX YIHTHHKa, Hajuemhe cy MpUMemHBaHa YONIITEHA YITyTCTBA, JOK
je pU3MK pelnuaAnBU3Ma TPOICHUBAH NpeMa MPHIMYHO HEYjeTHAuCHUM
KPHUTEPHjyMUMA, IITO j& Pe3yATHPAIO BOIYHTAPU3MOM U apOuTpapHohy
(Jovani¢, Petrovi¢ 2017, 96). To je u jenan on pasiora, He U jeIuHH, 300T
KOjer Cce WHCTHUTYT YCJIIOBHOT OTITyCTa HEIOBOJEHO NPHMEHYje Y MPAKCH
(Vujici¢, Stevanovié, Iliji¢ 2017, 23).

Wnak, 3a pasymeBame yCIOBHOT OTIYCTa BAKHO j€ YOUHTH UHEHC-
HUILY J]a CJIOKEHA MPHUPOJA YCIOBHOT OTIYCTa, 300T CBOje UBpCTE (YyHK-
IIMOHAJTHE TIOBE3aHOCTHU Ca Ka3HOM 3aTBOpPA, a THME U ca KPYITHUM ITUTa-
BHMa KOHIENTA KaKimhaBama, CBPXE KaKmhaBarba, Ka3HEHE IOJHTHKE,
YMHU Ja YCIOBHH OTIIYCT, 3aJp)KaBajyhm HCTy HOpMarHBHY OCHOBY,
YecTO 3Ha4ajHO MEHma CBOjY CBPXY, a MOCIEAWYHO MEHa M CBOj YTHLAj
Ha OCTBapeme CBpXE KamhaBamba M HCXOAE Ka3HeHe monutuke. Maxo
YCIIOBHO OTHYyIITake OCyheHHMX IHIa MpeacTaBiba ommrenpuxpaheH
WHCTUTYT Ca IYyTrOM TPATUITAjoM, OpojHA CIIOpHA THTama W ITOJIEMEKE
U J1aJbe MpaTe W 3aKOHOJABHA PEIICHa M MPAKCy YCIOBHOT OTITYIITAmba
(Sokovi¢ 2014, 35). Hacynpor nobopHHLIMMa IIUpPE TPUMEHE TOT UHCTH-
TyTa, OICTaje W apryMeHTaldja O ONPaBIAHOCTH YKHIama paHHjer yc-
JIOBHOT OTHYIITama, MPH YeMy C€ y NPBHU IUIaH UCTUYE Ja je OH Hello-
TMYaH, KOHTPANpPOAYKTUBAH, HEMpaBelaH y OIHOCY Ha JKPTBY KPUBUYHOT
Ilerna, Te Ja MOTEHIINjaTHO yrpokaBa curypHoct rpahana (Cokovi¢ 2016,
388). O ToM muTamy cIMYHO ce m3jammana u Llkymuh, koju HaBOIM Na
CIIOKEHOCT TPaBHE MPHPOJIE YCIOBHOT OTITYCTa MPOUCTHYE M3 TOTA IITO
Taj MHCTUTYT MMa TIEHOJIOMIKY KOMIIOHEHTY M CBOJAM CE€ Ha MEXaHHM3aM
onroBapajyher,,HarpahuBama“ ocyhenuka, ¢ jeHe cTpaHe, JOK, C JIpyre
CTpaHe, 1Mo CBOM €(EeKTy MPaKTUYHO MEHa MPABHOCHAKHY M M3BPIIHY
OITYKyY cyna o myxkunan kaszae (Skuli¢ 2016, 365).

Haxo npaBHa npupoaa, a CaMUM THM U CBPXa TOI' HHCTUTYTa HUCY
CIOpPHU YKOJIMKO €€ KOMIIQpaTHMBHUM HPUCTYIIOM carienajy crama MU
TEHJEHIIMj€ y MOAEPHUM KPHBHYHHMM 3aKOHOHaBcTBUMa, WrmartoBuh c
MPaBOM HCTHYE Ja, OCHM OpOjHUX MpobieMa KOju CE jaBJba]y Y HETOBO)]
IPUMEHH, a KOjU Cy Ha oApel)eHH HauuWH IOBE3aHU M Ca IEHAIHUM IIO-
MyJTA3MOM M Ca MEIWjCKUM IPUTHUCIIIMA, TTOCTOje MpolieMn 1 Ha 3aKo-
HOJaBHOM TUTaHy, Oyayhu ma cy ycCIIOBH 3a HErOBy NpPHUMEHY y OWTHO]
MepH MEHaHU MPWINKOM MHOTOOPOjHHX M3MEHa HE CaMO MaTepHjaTHOT
Beh M IPOLIECHOr M U3BPILIHOI KPUBUYHOI 3aKOHOAABCTBA (Y3 HANOMEHY
0a je wecmo oOuna npucymHa u HeyckaaljeHocm mpu OCHOGHA NPORUcA
Koja pezynuuiy my mamepujy). JogatHu mpobieM je U cyKaBambe I0Jba
[IPUMEHE WHCTUTYTa YCIOBHOI' OTIIyCTa, JOHOIIEHEM IOCEOHMX HpOIH-
ca, HOMYT 3aKoHA O MMOCEOHUM Mepama 3a CIIPEeYaBarbe BPLICHA KPUBUY-
HUX Jella POTHUB TOJHE CI000e IpeMa MalloJIeTHUM JuiuMa 3 2013.
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ronuHe (Urmarosuh 2016, 54; 57-58). [Ipobnemu Ha Koje je yKka3ao Taj
ayTop MOHOBO CY AKTYeJIM30BaHHU MOCICABUM H3MEHaMa KPUBHUYHOT 3a-
koHogascTBa u3 2019. roauge.

VBaxaBajyhu usHere mpoOiieMe y TpakcH, y pany ce mpe cBera
MoJIa3u OJ CTaBOBa HAayKe M CTPyKe, T 3Hayaja CTaHgapAu3aluje mpa-
BUJIa IMOCTyNama (OPMUPAEM YIUTHUKA KOjU C€ NPUMEHY]Y y pamy
ca ocyheHuM nMuyMa, IWTO OM y HajIIMpeM CMHUCIy TpeOano Aa uMa u
oJpeheHe mocneanlle Ha NPUMEHY HHCTUTYTa YCIIOBHOT OTITyCTa y Ipak-
CH Te pelyKuujy peuuanBuzMa. HakoH ocBpTa Ha yNUTHHKE KOjH C€
NpUMEBYjy Y 3aTBOPCKOM cucteMmy y PemyOmuim CpOuju m ykasuBama
Ha M0jeAMHA 3Ha4ajHa UCTPAKMBamba MPOLEHE PU3KMKA U YCIOBHOI OTILY-
CTa, y APYroM Jielly paja NpeICcTaBbeHO je UCTPaKUBambE Koje Cy ayTo-
pu crposenu y janyapy 2019. romune y KII3 y Cpemckoj Murposuiu
Ha y30pKy on 150 ocyheHuka koju Cy OTHYILITEHH W3 YCTaHOBE Yy IEpU-
ony ox 2016. go 2018. ronuHe, ca HMJbEM Jia Ce€ cariieja OCTBAPUBOCT
MOryhHOCTH 3a HampeaoBame y TpeTMaHy, OJHOCHO Jia JIM ce U Y K0joj
MEpH, HAa OCHOBY IpOLIEHE PU3HKA NPUMEHOM YIIUTHHKA, MOTY OCTBapu-
TH TIOTOIHOCTH TpeABUl)eHE 3aKOHCKOM HOPMOM, OZHOCHO y KakBOM CY
OJHOCY INPOLICHA PU3HKA U HAIPEAOBAKE y TPETMaHy.

2. ITPOLIEHA PU3UKA V 3ATBOPCKOM KOHTEKCTY

[TurameM NpoIeHe PU3KKA y 3aTBOPCKOM KOHTEKCTY CTpyKa ce Beh
JlerieHrjaMa 030nJbHO 0aBW MUPOM cBeTa. BakHOCT Te mporeHe 3a ocy-
hennka ormena ce y mMoryhHOCTH mpykama aJeKBaTHOT pa3BpCTaBamba,
TpeTMaHa U pecolyjaln3ainje, ald U npyxkama MoryhHoCTH 3a Hampe-
JIOBalbe y TPEIMAaHy M YCIOBHH OTIIyCT KaO0 OArOBOp Ha Halpenax y
peconujanuzaunju. Y Penyonuuu Cpouju ce npumemyje OASys (Offen-
der Assessment System), uWja je cTaHAZapIU30BaHa BEp3Mja yBEICHA Y
ynotpeOy y 3arBopckoMm cuctemy CpOuje Ha ocHOBY [lupexTuBe O Ha-
YUHY paja CIy>KOCHHWKa TpeTMaHa y 3aBOIMMA, MpOIeaypama y pamy |
W3IIIEly U caJpiajy TOKyMEHaTa TOKOM yTBphuBama, cripoBohema u u3-
MEHe IporpaMa MoCTylama ca JHIUMa OCyl)eHuM 3a KpUBHYHA [efia
NpeKplIaje u HaunHy npuMeHe [IpaBuiiHKKa 0 TpeTMaHy, pa3BpCTaBamy U
HaKHA/IHOM pa3BpcTaBamy ocyheHux nuna. BaxHo je HamomMeHyTH faa je
CTaH/IapAM30BaHUM IIPAaBIIMMA NpeIBUleHO 1a TTOCToje 1B BPCTE YITHT-
HHUKa: YIIUTHUK 32 IPOIEHY pH3MKa 3a ocyheHe Ha Ka3Hy 3aTBOpa 10 H
TpH roavHe (y HacTaBKy: Many yIUTHHK) U YIIUTHUK 3a MPOLEHY PHU3H-
Ka, Karmanurera 1 morpebda ocyheHor — npeko Tpu rogune (najbe: Bemuku
YIHUTHUK).

AnexBaTHa nmpuMeHa Maior ynutHuKa yHanpehyje nmpakcy pas3Bp-
cTaBama ocyheHux ca Buiie BaxxHux acrnekara. (1) OBaj ynmuTHHK yjeaHa-
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YyaBa KpUTEPHjyMe 110 KOjEMa ce BPIIH KaTeropu3aluja Tako IITo ce mpe-
Ma CBUM OcyheHHIIMMa y WHTEPB]yy NMPUMEBYje UCTH CeT MuTama. Ha Taj
HaY¥H je MOCTUTHYTO Ja PaslIMuUTH MMPOLCHHBAYH, HE3aBUCHO OJ CTHIIA
CBOT paja, Aohy mo ucTux pesyarara. Takohe, Te pesynrare je mMoryhe
BEOMa JIAKO TIPOBEPUTH TOKOM TPETMaHa U, YKOJIHMKO c€ YKake moTpeda 3a
THMe, UCTIpaBUTH. (2) Pu3nk ce nmpouemwyje y pa3inuuTiM o0IacTuma xKu-
BOTa, TIOHAIIaka U HaBHKa ocyheHor, ynMe ce n30eraBa OMIIO KaKkBa €BEH-
TyaJlHa TIPOM3BOJBHOCT, MpEApacy/e WM NojeqHocTaBbiBame. (3) Takas
HaYMH paja omoryhaBa CTaTHCTHYKY aHalIM3y W Jajbe yCaBpILIABabE
caMor MHCTPYMEHTa, nparehe mokymeHTamuje o ocy)eHoOM M KBaiuTeTa
caMe IpoLenype pa3BpcTaBama.

VOUTHUK ce BEIMKHUM JEJIOM OJHOCH Ha CTaTHuke (axrope, Io-
MyT 3amociermha, NpUMamka, MOPOIUYHUX MPHINKa, 00pa3oBama, CTaM-
OeHNX NpPUIKKA, OKPYKEHka y KOME je kuBeo ocyheHu mpe cTymama Ha
U3BpILIEHE Ka3He 3aTBopa M ci. Mnak, y npyroMm Jieny ynuTHHUKA carie-
JaBa ce OIHOC OcyheHOr mpema KasHHW, KOjU Ce IMpOolCHYyje Ha OCHOBY
HETOBOT JIMYHOT CTaBa M OTIOpa IpeMa MpaBUINMa MOHAIIamba U 3aTBOP-
ckoM ocoOspy. Ocum Te oueHe, peaul)eHa cy U 1oJaTHa UCIUTHBAbA Ca
TICHXOJIOILIKOT, IIEJaromkKor U COLMjalHOI CTAaHOBUINTA, KOja ce y3uMajy
Kao OCHOB 3a yTBphHBame rpymne U nporpama nocTynama.

3a pasznuky ox Masor, Benuku ynutHuk npyxa MoryhHOCT yriope-
huBama pa3TMYUTHX HAYMHA MPOIICHE PH3HMKA, TPE CBEra KIMHUYKOT U
CTaTHCTUYKOT (aKTyapcKOT) MOJIeNa, Kako OW ce HCKOPUCTHIIE MPETHOCTH
KOje OHM TIpYyKajy W u30errne MaHe M OrpaHHYCHha MHCHCTHpama caMo
Ha jeJJHOM MpHCTyMy. Bennkn ynmuTHUK oMoryhaBa CTaTUCTHYKY HpoIie-
Hy BepoBaTHONe MOHOBHOT YHH-EHha KpUBUYHOT Jiena. OCUM CTaTHYKHX,
OH CaJpXU M JUHAMHUYKE (PaKTOpe, MOMYT MoJaraka O XUBOTHOM CTHITY,
COLIMjAJTHUM KOHTAKTHMa, TOPOJUYHUM M OpauHUM OJHOCHMA, HAYUHY
pa3sMUIILIbamka, Al | MOaTKe 0 OOpaBKy OoCyheHOr Juia y 3aTBopy (HIIp.
TACITUTIIMHCKE Mepe).

Kopenn Monenna moctynama ca ocy)eHIM THIMa KOjU C€ YOUaBajy
Y T3B. KIIMHUYKOM METOIY, OAHOCHO Y OKBUPY IIPOrHO3Mpamha KPUMHUHAI-
HOT TIOHAIIIaka, IPeICTaBIIN cy HeMadku ayTopu [lua, Majsepk u 111Bad
(Schid, Maywerk i Schwaab). Taj mozen je nmMao HekoIHKO (a3za. ¥ TpBoj
(asu ayTopu Cy n3abpaii MEeTHAECT aHTPOIIONOMIKAX W COIHjaTHIX YH-
HUJIala Koje Cy 3ara3miii KOJ JeIMHKBEeHaTa (HeKd of] ¢aKkTopa ImocToje
U Y JaHAIIlkUM YIUTHULMMA, IIOIMYT HEPEJOBHOT paaa, KpUMUHAIUTETA
Ipe MyHOJIETCTBA, [OHAIIAKkA y KAa3HEHO-TIONPABHOM 3aBOAY WTA.), 0K
cy y apyroj asu mpoyvaBaHu (IIpen)IeTHMHKBEHTH, KOJH Cy KJIaCHPaHU
mpema Opojy ocoOWHa y jeHy of miecT rpymna (Tpyme cy ¢opMmupaHe Ha
OCHOBY Opoja ocTBapeHHX (hakTopa PH3UYHOT TOHAIAmka), HA OCHOBY
yera je m3padyHar IMpolleHaT moBpara 3a cBaky of rpyna. llun je uz-
HEO 3aKJby4aK J1a je HajMama cTona nospata (3%) Owia Koa UCIIMTaHUKA
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KJIAaCUpaHUX y MPBOj Tpynu (HUjeTHO HETIOBOJHHO O0elNexje), 0K je KOI
OHHX JIUIIA Koja cy Ouna pacniopeheHa y mecry rpymy (octBapeHo m3mely
JIBAHAECT ¥ METHAECT HETIOBOJEHUX (aKkTOpa) 3a0esexeHa HajBHIIA CTOTA
nospara — 100% (npema: Urmwarosuh 2013, 62—63).

Cnnyno Tome, Opaunu nap Inyk je mpencraBuo Tabiuue NpeaBU-
hama, Ha OCHOBY KOjUX Cy carjielaHe TpW Ipylie YMHWIALA KOje YTHUY
Ha JENUHKBEHLH]Y (OpYyIITBEHE — IMCHUXWYKE — IICUXHjaTpHjcKe), a Ha
OCHOBY KOjUX Cy naJjbe u3paljene Tpu cepuje Tabnuia. OCHOBHA 3aMHUCa0
je Omna na he ce, kaga ce aHanM3Upa MOjEAMHU MAJIOJIETHUK, PE3YATAT
y cBe TpW Tabnulle MOKJanaTry, Te Aa he ce Ha Taj HAYMH yKa3aTH Ha
BepoBaTHONy ca kKojoM he KOHKpETHH MaJIONETHHK MOCTAaTH ACITHMHKBEHT.
Mapna je To OMO BENMKH HAayYHH HMCKOPaK, MPOTHOCTHYKE TaOIuIe cy
ce U mIpeMa Npu3Haky caMUX ayTopa IMOoKa3zaje Kao J0CTa HEemoy3aaHe
oynyhu na mehycoOHO ciarame Tabmuia Huje npenaswio 70% (mpema:
Ignjatovic 2013, 63—64). Ilonazehu on Tor mcrpaxuBama, CaMIICOH U
Jlay0, y cB0joOj TEOpHjH O 3JI0YMHY W JEBHjaHTHOCTH Ha >KUBOTHOM IIyTY,
nopeguiu cy edekre couujalHUX Be3a OApaciuX IyTeM CBeoOyXBart-
HE Mepe aHTUCOLMjaJHOT IOHAllama OAPACINX Yy TPyNH JeNWHKBEHara
U KOHTPOJIHO] TPYyNH, NMPH 4YeMy Cy JOLUIM 10 3aKJbydKa Ja, He3aBHC-
HO OJI MaJIOJIETHUYKE JeTMHKBEeHLMje, HajBehu yTUIla] HA KPUMUHAIUTET
OpaciiuX UMajy CTaOMJIHOCT MOCJIa ¥ MPHUBPXKEHOCT OpayHOM MapTHEPY
(Sampson, Laub 2009, 459).

Knuanuky Mozen je qujarHoCTHYKY U T0YMBa Ha TPO(EeCHOHATHOM
npocyhuBamy Koje CIpOBOJM CTPYUbaK ITyTeM HHTEPBjya ca oCyl)eHnKom
Y WIIYUTaBama IOKyMEHTAIlMje, a 3aTuM, KopucTehHm cBOje MEeNOKyTI-
HO 3Hame M HMCKYCTBO, JIOHOCH 3aKJby4aK O PH3HMKY KOjH HpEICTaBIba
ocyhenu 3a cebe u 3ajeauuiry. Mehytum, ucTpakuBama Moy3JIaHOCTH T
BpCTE MPOLICHE MPECTYHHUKA TT0Ka3yjy Ja ce Ha Taj HA4YMH He MOXe IO-
y31aHO YTBPAMTH BepoBarHoha moBpara ocyhenux. I'eHepanna ciaboct
THX TPOLICHA je Y TOME LITO Cy OHE CYBHIIE IIMPOKE H HUCY EMIHPH]jCKU
moBe3aHe ca mojMoM noBpara. [lojennau ncrpakuBadu (Andrews, Bonta
2010; Petrich, 2015) cyrepunry ma mojemdHavYHH, TEpCOHATHHU (DaKTOpH
(Y3pacrt, COIMOEKOHOMCKH CTaTyc, UCKYCTBO, BEpOBama, CTABOBU) KOjH
Cy Y BE3U H Ca HCIHUTHUBAYEM U ca OCy)eHHM MOTY CTBOPHTH,,IPUBUIHY
Be3y“ M JOBECTH JI0 morpemne npouene. Mnak, tu ayropu cy uaeHtudu-
KOBAJIH JIBe Kareropuje (akropa pu3HKa 3a MEHOJIOIMIKN PEIUANB: CTaTHY-
ke (hakTrope (HIp. y3pacT, MPETXOJHE OCYyAE), KOjU Cy acIeKTH MPOILIO-
CTH W HE MOTY C€ MEHaTH, U TUHaMH4IKe (DakTope (HIIp. aHTHCOITH]aTHE
KOTHHIIUjE, BPETHOCTH W TOHAIIAMkE), KOjU Ce YeCTO HA3WBajy KPHUMU-
HOT€HUM TOTpedaMa, IPOMEHJBUBOT CY KapaKTepa Te Cy CTOra MorojiHa
MeTa 3a TpetMan (Andrews, Bonta 2010, 27). Tu aytopu Takohe cmarpajy
Iia je HajBehn mpobieM ca uAeHTH(HUKOBaHUM MOTpedaMa Taj IITO Cy OHE
M3ByYCHE N3 METAaaHAJIM3€e PELUINBA, a HE U3 Mpolleca OAycTajama.
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CrarucTHuky (aKTyapcKH) MOZEN Ce pa3BHO Kao IMOCIeAMLa Ipe-
MO3HAaBaka OrPaHMYCHa KIMHUYKOI Mozena. Y KOHTEKCTy mnpensubama
noBpara, BepoBaTtHoha, OJTHOCHO PH3MK HM3padyHaBa ce ynopehuBamem ka-
paKTepUCTHKa OCyl)eHOr ca BEIMKUM Y30pPKOM JpYTHX ocyheHHka Koju cy
PELMIMBUPAIIH, A YHje CY ce KapaKTEePHCTHKE MpaTHiIe W eBUICHTHpAJIC Y
BUIICTOAUIILEM Tepuony. McTpaxknBama 1oKasyjy Ja Taj MOJAEIN IeHepa-
HO MOKe BeoMa JI00po MpeIBHICTH BepoBaTHONY moBpara. Mmak, merosa
MpUMeHa Ha TI0jeIMHaYHOM CITy4ajy uMma onpeleHa orpannyerma Oymnyhu ma
rmovrBa Ha WH(popMaIyjamMa U3 MPOILIOCTH OCyeHOT, Teé caMUM THM HHje
y CTamy Ja NpHKaXe NMPOMEHE PH3HMKa M MOTpeda KOHKPETHOT OcyheHor.
Hberose ckaie ce He MOTy yNnoTpeOHTH Y nipeaBubamy atnnuyHux gorabaja
Kao IITO CY, HA MPUMEp, TEIIKa CeKCyajHAa M HACWIHA KpUBHYHA JIeja.
Taxkohe, mocToju HUCKA PEAUKTUBHOCT TOT MOJIEJIa 3a CTape U MiIaje Tpe-
CTYITHHKE.

2.1. Ilponiena pu3nKa U yCIOBHHU OTIIYCT

VY noHomemy oanyke o ogo0paBamy YCIOBHOT OTIYCTa y3UMajy ce
y 0031p ¥ CIPEMHOCT caMor ocyljeHuka u ycrex camor ormnycra (Bowman,
Ely 2017, 546). Jla 61 ce yCIIOBHH OTIYCT pa3MaTpao, Mpolemhyjy ce pa3-
TUIUTH (HaKTOpU PU3HKA, Off KOJHX Cy HEKH Beh paHWje MMOMEHYTH, T3B.
CTaTUYKH W JAMHAMUYKK (pakTopu. KOMITIIEKCHOCT MOHOMICHA OAIyKE O
ycIIoBHOM OTIycTy je Beh panuje mpemosnara (Mooney, Daffern, 2014:
386) jep ce Mopa y3eTu y 003up BeoMa BeJIHKH Opoj (akTopa koju Tpe-
0a nma ouyBajy 0e30eMHOCT M ocyheHor nuia U 3ajefqHuIe. Y KOHTEKCTY
YCIIOBHOT OTIYCTa, CTaTU4KH (hakTtopu 00yXBaTajy TEKHHY KPUBUYHOT
JieNia, KpUMUHAIIHY UCTOPH]Y, OJHOCHO MPETXOJIHE OCYJe, U EBEHTYyaHe
pannje ycnoBue ka3He (Gendreau, Little, Goggin 1996, 583). Ta rpyna
¢axTopa ce cMaTpa 3Ha4ajHOM 3a NpeAuKUHWjy peuunususma (Schlager,
2013: 149). 3a pa3nuky o BUX, AMHAMHYKY (HaKTOpU PU3MKaA yKa3yjy Ha
obmactu koje Tpeba mmibatu TpetManoMm (Andrews, Bonta, 2010: 46). ¥
UCTpaKHBamy (PakTopa Koju JOMPHUHOCE OTMYIITAKkY HA YCIOBHH OTITYCT,
bayman n Enmn (Bowman, Ely, 2017: 556) uaeatudukoBany cy mpeTxoaHe
oCyJle 1 M3BpIIEHe Ka3He 3aTBOpa Kao (akTope Koju he yMamuTH IIaHCe
3a YCIIOBHHU OTITYCT, JIOK HAaMpenaK y TPETMaHy ¥ U30CTaHaK JUCIUITIHH-
ckux Mepa gonpuHoce Behoj mancu na ocyheHo nuine Oyne yClIOBHO OT-
MYITEHO. Y JIPYyruM UCTPaKMBambUMa, CIMYHU (DaKTOpH Cy ce MmoKa3aiu
Kao U3Y3€THO 3Ha'—lajHI/I: TCXKXHWHA W TUII KPUBUYHOI' A€ja, KpUMHHAJIHA
HCTOpHja, WHCTUTYIIMOHAIHO ITOHAIIakhe, MEHTAIHA OojiecT U (hakTOpH
KOJH C€ THYY KPTaBa, a Koju y 0BoM TekcTy Hehe Outu mocebHO oOpahenn
(Kinnevy, Caplan 2008, 19; Caplan 2007, 20). ¥ cBOM HCTpaKUBamy
(axTopa KOju AONPUHOCE OITYLIH O YCIOBHOM OoTIycTy, Mynu u Jadepn
(Mooney, Daffern, 2014: 395) kao 3Hauajue (pakrope HaBone OpOj AMC-
MUITNIMHCKUX ME€pa U CKOp Ha CKaJIn MPOLUCHE pU3HUKA, JOK Ha HUXOBOM
y30pKy nemorpadcke U Bapujabie KpUMHHAIIHE UCTOPHjE HUCY 3HAYajHO
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YTHLANE Ha OJUTYKY O OTIyCTy. MehyTnm, y ApYruM HCTpaKHBAEBUMA CE
TeKWHA KPUBHYHOT JieNa MoKasajia Kao 3Ha4dajaH (akTop 3a JOHOIICHE
OJUTyKe O yCIIOBHOM otmycty (Hip. Fitzgibbon, 2008, 60).

Mynu u Hdadepr (Mooney, Daffern 2014, 387) narnamasajy na
BeNMKU Opoj cTymuja Koje ce OaBe MCTPaXKMBAamkEM IPOLICHE PH3HKA Y
KOHTEKCTY YCIIOBHOT OTIyCTa 3alpaBo Harjamasa MpoOieMaTuky He-
CTPYKTYpHPAHOT JIOHOIIEHa OJJyKa O YCJIOBJbaBamwy Jejia Ka3He, Te ce
Kao TJIaBHH, a TMOHEKaJ U jelIuHH (aKTop 3a JIOHOIICHE Te OIUTYKE y3UMa
To na nu hie ocy)eHHK TTOHOBO M3BPIIUTH KPUBHYHO JIEJI0 HAKOH YCIIOB-
Hor otnymTamma (Gobeil, Serin 2010, 252). CBeoOyxBaTHa MPOLICHA PU3H-
Ka Koja ce MO)XKE YHANpeIUTH MPUMEHOM HOPMHUpPaHUX MHCTpyMEHara 3a
nporeHy pusuka, kakas je OASys koju ce kopuctu y CpOuju, ZoNpuHOCH
TOME J1a OJUTyKa O yCJIOBHOM OTHYCTy Oy/le JOHeTa Ha a/ICKBaTHUjU Ha-
4HH, Te yHanpelyje MmoryhHoct npahema pu3nka U MOTEHIMjaIHE ITETE
no 3ajennunty (Fitzgibbon 2008, 60).

VY ekcreprckoj aHanmM3M mMoBpaTta koje je crposeia CreBaHoBHD
ca capaagnunuma (Stevanovic et al. 2018, 15) pe3ynratu UCTpakuBama
yKa3aJu Cy Ha TO Ja ocyleHa JuIa KOja MMajy BUIIM CKOp Ha YIHUTHH-
Ky 3a NPOICHY pH3HMKa nMajy u Behy BepoBaTHOWy Ja MOHOBE KpPHBUY-
HO JIeJI0, aJli ¥ J]a TO KPUBHYHO JeNo Oyzie ca eJeMeHTHMa Hacuiba. J{o
caza KoJ Hac HHUje ypaleHo merasbHO, CBEOOYyXBaTHO MCTPAXUBAHE KOje
UCIIHTYj€ OJHOC YCIIOBHOT OTIyCTa W TpOIEHEe pU3uKa moMohy ymHT-
Huka. Mnak, jeHO HCTpaXkuBame Koje je Mpe HEKONMKO TOJMHA CIpOBe-
neHo y OKpy)XKHOM 3aTBOpY y 3pemaHuHy, Ha y30pKy ox 50 ocyheHux
JMIa, TTOKa3aJo je Aa HeKe O/l KpUMUHAIHO-TICHOJIOIIKUX KapaKTepPHCTH-
Ka (pauuja ocyhusanocm, neHONOWKU Peyuousu3am, 8pcma KpUusuyHo2
oena, nouemna Kamezopuja y mpemmany, a0anmayuja Ha 3ameopcke yc-
J108e, npuxeamarvbe Kazue, OUCYUNTUHCKA KAXHCRLABAHOCM, Hazpalusarve,
pexamezopusayuja Mmoxkom mpemmana u 6poj npemxo0Hux Moiou 3a yc-
JIOBHU Omnycm) OCTBapyjy CTaTUCTUYKH 3Ha4ajaH YTHLAj HAa JOHOILICH:-C
OJUTYKE CyJa O JOIeNH yCIOBHOT OTITYCTa, IPH YeMy CYAOBH HMO3UTHBHE
OIUTYKe JIOHOCE Hajuemrhe 3a OHA JIMIA KOja Cy OIChEeHa HUCKUM CTe-
TIEHOM pHU3WKa, a Hajpehe 3a oHe ocyheHmke Koju Cy OICHCHH Kao BU-
cokopuznyHu (JoBanuh 2012, 180-183). [lo cnuyHMX pe3yaTara IONLIO
Cce W y jeAHOM APYrOM HCTpaKuBamy KojuM je oOyxmahen 121 mocuje
ocyheHux nuua koja cy ormymTeHa u3 OKpy>KHOT 3aTBOpa y YXKHIYy U
Kasneno-monpasHor 3aBoxa y IlaguHckoj Ckenu, y mepuoay of jaHyapa
1o jyHa 2016. ronuHe, Kana je Takole Ha HUBOY CTAaTHCTHYKE 3HAYajHOCTH
yTBpheHO 11a JiuIa Koja Cy MpOIEeHhEeHa HUCKUM CTEIICHOM pu3HKa derrhe
n00Hjajy YCIIOBHH OTIYCT Y OJHOCY Ha KaTeropHje CPeiibi U BUCOKH CTe-
neH pusuka (Petrovi¢, Jovani¢ 2017, 54).

Ha xpajy oBor m3narama Tpeba IMaTH y BHJY Jia je MPOIIeHa OTHO-
ca m3Mel)y pu3MKa MPOIEeHEHOT YIIMTHAKOM M TpeTMaHa ocyheHux nmia
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JOII jeaH MpeaMeT OBOT UCTpaxkmBama. MelyTuMm, MHOTe cTyamje WHO-
ctpanux (Meredith, Speir, Johnson 2007, 3) u nomahux ayropa mare on
METOIOJIOMIKNX HEIO0CTaTaKa, Koje ce Mpe CBera TH4y BEeJIHYHHE y30pKa,
IITO 3HATHO OTEKaBa U3BONEHE NMOY3/IaHUX CTATHCTHYKKX 3aKJbydaka. 13
TOT pa3jora, y y3opak cMo ykpydwian 150 ocyheHux nmma, of Kojux je
TIOJIOBUHH O7100pEH YCIIOBHHU OTIYCT, KaKOo OM M3BEICHU 3aKJbYUIU OMIIH
pelieBaHTHHjH, MaKap 3a YCTaHOBY y KOjOj j€ CaMO HCTPaKHUBAKE CIPO-
BEJICHO.

3. EMITMPUICKU JEO

3.1. Merononoruja UCTpakuBama

Y oBoM feny pama MpUKa3aHW Cy pe3yiaTaTH HCTPaKHWBama Koje
je cmposenerno y KII3 y Cpemckoj Murposuru y janyapy 2019. romu-
He. Ta ycraHoBa je HajBeha Ka3HEHO-IIONPaBHA YCTAHOBA OMINTET THIA Y
Peny6nmumm CpOuju, ca 3aTBOPEHHM, TOITYOTBOPEHHUM M OTBOPEHUM Ofie-
JbEHEM, T€ je caMHM THM Moryhe camienard mpruMeHy yIHTHHKa Kpo3
HarpeoBamke / Ha3aI0BalkEe y OKBHPY PA3IUUUTHX TPETMAHCKUX TpyIia.

Kao rmaBHM 1mmsp McTpakWBama TMOCTaBJbaMO cienehe: MCTUTATH
omHOC m3Mel)y pu3uKa POIEeHEHOT YIUTHUKOM 3a TPOIIEHY PHU3HUKa U Ka-
pakTepuCTHKa TpeTMaHa u otmycta ocyhenux ymma y KII3 y Cpemckoj
MutpoBuiy.

VY ckiamy ca Tako MOCTaBJEHUM IMJbEM, OCHOBHH 3aJIalld CY:
(1) carmenaBame ONMIITHX IMOAATaKa O YYMHUOLY M KPUBHYHOM JIEIY;
(2) mpumapra KnacuurKalyja mpeMa TUITY OfeJbeha U TPETMAHCKO] TPy-
nu; (3) camienaBame pagHe aHTAKOBAHOCTH M JAMCIUIUIMHCKOT KaXKHbha-
Bama ocyheHux; (4) aHanmm3a THIA OfleJbeha U TPETMAHCKE TpyIe y Tpe-
HYTKY oTmycTa; (5) camienaBame ogHoca m3Mel)y cremena pusmka y tpe-
HYTKY OTITyCTa U OCHOBA OTITycTa (PEeOBaH UCTEK / YCIOBHH OTITYCT).

OcHoBHe xunotese koje he OuTu TecTUpaHe y OBOM UCTPAKUBABY
cy: (1) na najsehm 6poj ocyhenuka npumapHo Oyae pa3BpcTaH y 3aTBOpe-
HO OZIeJbEH:-E 3aB0JIa, OJHOCHO HEIIOBOJbHHjU TPETMaH; (2) na najsehu neo
ocyheHuka Hanpez[yje y TpeTMaHy y TOBOJbHH]Y KaTeropujy u (3) 1a oHH
OCyheHHIIM KOjU Cy HampeAoBald y TpeTMaHy yemihe 1o0ujajy ycIOBHU
OTIYCT.

3.1.1. ¥3opax

VY3o0pak uctpaxkuBama unHe gocujer 150 OuBImMX ocyheHnka koju
cy y nepuony ox 2016. mo 2018. rogune ormymrenu u3 KII3 Cpemcka
MurtpoBuna. ¥ TpeHYTKy HCTpaXKHBama, Y TOj ycTaHoBH je Omio 2.000
ocyhennka. Mcrnuranunu cy OMpaHH MOCTYIIKOM paHAOMHU3alMje, MpH-
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MeHoM nporpama random.org. ITomesseHu cy y IBe BEIMKe TpyIie: IpBY
TPyIy YMHE UCIIMTAHUIM KOJU CYy W3/pKallk Ka3Hy 3aTBOpa 10 TPU U TPH
TOIIMHE U Ha Koje je mpuMemeH Mamu ynutHuk (H = 75), a apyry ucnm-
TaHMIM IpeMa KOjuMa je N3BpIIaBaHa Ka3Ha 3aTBOPA Y TPajamy JIy’KeM O]
TPH TOJIMHE, OAHOCHO Ha Koje je mpuMemeH Bennku ynutauk (H = 75).

3.1.2. Uncmpymenm, mepe u 0bpada nooamaxa

IMogany o MCTHTAHWIUMA Cy MPEY3eTH U3 JTHYHHUX JIUCTOBA — JIO-
cujea ocyheHHX JUIIA, TIPU YeMy Ce perucTpoBaHe cienche Bapujadie:

lonuna pohema. CrapocT MepeHa €r3akTHOM TOAMHOM polema
WCTIUTAaHHKA.

JpxaBibancTBo. Kareropuuka Bapujabna, Koja Aeidd UCTUTAHUKA Y
rpyne: 1 — npxxasipanu Pemryonuke CpOuje u 2 — cTpaHu JAp>KaBJbaHM.

[MpebuBanumre (TepuropwjaiHa aucTpuOynuja). Kareropmuka
Bapujabna, koja Aenu ucnuraHuke y met rpyna: 1 — Cesep: Bojsoauna,
2 — Cesep: rpan beorpan, 3 — Jyr: pernon llymanuje u 3ananune Cpouje,
4 — Jyr: peruoH jyxne u ucroune Cpouje u 5 — AIl Kocogo.

Oo6pa3oBame. KBamurarueHa Bapujabia ca 5 Huoa: 1 — 0e3 mikole,
2 — HemoTIIyHa OCHOBHA IIIKOJIA, 3 — OCHOBHA IIKOJIA, 4 — Cpe/lba IIKoJIa
U 5 — 3aBpIIICHA BUINA IIKOJIA WU (aKysITeT.

Kpusuuno neno. OpurunanHa Bapujadia, uma 29 kareropuje Koje
MPEACTaBJbajy €r3aKTHU THI jefa 300T KOjer je MCIUTAHUK H3IpiKaBao
Ka3Hy 3aTBOpa.

Tun xpuBu4aHOT nena. bunapHa Bapujadna, ca 0 cy komupaHa Kpu-
BUYHA Jienia 0e3 eJleMeHara HaCHJba, a ca | KpUBUYHA JieNa ca eJIeMeHTH-
Ma Hacusba.

HyxuHa ka3zHe 3arBopa. Bapujabia xoja mpencraBipa er3akTaH IMo-
JlaTak O OY>KUHM Tpajara Ka3He 3aTBOpPA, MCKA3aHO y MecennMa.

Panuja ocyhuanoct. JluxotoMHa Bapuja0ia, o3Ha4aBa MMOCTOjambe
WK HEMOCTOjambe MPETXOAHUX OCY/Ia.

Bpcra nmpumemenor ynutHuka. bunapana Bapujabna, ca 0 cy ko-
JUpaHH MCIIUTAHUIIA HA KOj€ je MpUMemheH Maiu, a ca | HCIUTaHUIM He
KOje je mpUMermeH Bennky ymuTHUK.

Opesbeme y KOjeM Ce MCIUTAHHWK HAIa3uo MPHINKOM MPUMAapHOT
pasBpcTaBama. Kareropmuka Bapujabna ca 2 HHBOA: | — IOJYOTBOPEHO
OJIeJbeHhE M 2 — 3aTBOPEHO OJIEJBEHHE.

Operbeme y KOjeM ce HCITUTaHUK Halla3ho Y TPEHYTKY oTmycrta. Ka-
Teropuuka Bapujatna ca 3 HUBoa: 1 — OTBOPEHO ONEJBEHE, 2 — MOIYOTBO-
PEHO 0fIeJbEE U 3 — 3aTBOPEHO OZIEJbEH:E
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Panna anraxxoBanoct. bunapha Bapujabma, ca 0 cy konupaHu UCIH-
TaHULY KOjU HUCY OWJIM pajiHO aHTa)KOBaHW, JOK Cy ca 1 KoIupaHH OHU
KOju Ccy OWJIM pagHO aHTAXXOBAHU y TOKY M3BpIICHA Ka3He.

JucuuniuHcka KaxmaBaHOCT. bunapna Bapujabna, ca 0 cy xonu-
paHy HCIUTAHWUIM KOjU HUCY AWUCIMIUIMHCKY KaXXHmaBaHH, JAOK cy ca 1
KOAMPAaHU OHHU KOJ KOjUX Cy 3a0esiekeHe AUCLUIIMHCKE Ka3He.

Ban3zaBozacke norogHocti. buHapHa Bapujabia, ca 0 cy koaupanu
WCTIIUTAHHULIN KOjU HUCY KOPUCTWIIM BaH3aBOACKE MMOTOAHOCTH, a ca | oHu
KOjH jecy.

OcHoB otmycta. Kareropuuka Bapujabna ca 2 HuBoa: 0 — yCJIOBHU
OTITyCT U | — pelOBHU UCTEK Ka3He.

Hampenak y tpermany. JluxoromMHa BapHujadiia, 03Ha4aBa IMOCTOjarmke
WM HETIOCTOjarkhe HANPETKa Y TPETMAaHY.

CreneH pusuka npema nociensoj esasryanuju. Kareropuuka Bapu-
jabma ca 4 HuBoa: 1 — HM3AK CTENEH PU3NKa, 2 — CPEIbY CTENEH PHU3HKa,
3 — BUCOK CTENEH pU3UKa U 4 — BEOMa BUCOK CTEIECH PU3HUKA.

[Tpukymibenu nonanm cy oopahenu y mporpamy IBM SPSS 20.0.

3.2. Pe3ynratu ucTpaxuBama

JleckpunTHBHA CTAaTUCTUKA. Y Y30pKy HCIUTHBaHE MHOMyJanuje
y TPEeHYTKy NpHKyIUbama IOJaTaka M3 JIocHjea MpOocedaH y3pacT ocCy-
henmka m3nocu M = 39,49, SD = 8,92, ca pactioHoM roauHa of 25 1o 68.
VY TpeHyTKy NoYeTKa M3BpIICHa Ka3He 3aTBOPa, OCY)eHHIN Cy Y TIPOCEKY
umamu M = 34,22, SD = 8,96, y3 y3pacHu pacrnoH ox 17 no 63 rogune.
CBM HCIHMTAaHHLHU Cy MYLIKOT Toja W ApkaBjbaHu PemyOmuke CpoOuje.
TeputopujanHa mucTpuOylMja je camiefaHa y CKJIaay ca CHCTeMaTH-
KOM KOjy TIpuMemyje PermyOnudaku 3aBox 3a CTATHCTHKY, KOjU Pa3jIuKyje
cnenehe craructmuke jeamHuie: cesep (oOyxsara rTpam beorpax u
BojBoauny), jyr (c jenne ctpane odyxsara llymanujy u 3anagny Cpowujy,
a ¢ npyre cTpaHe jyxny u ucrouny Cpoujy) u AIl Kocoso. Y ckiany ca
W3HETOM CHCTeMaTH3alrjoM, HajBehn Opoj ucnuranuka (68,7%) nma npe-
OWBaNUINTE Y HEKOM Off MECTa KOja IPHIIaajy CTaTUCTHYKO] jeAMHUITN
cesep — Bojeoanna, moroMm jeaunuin cerep — rpan beorpan (24,7%), mok
j€ MPUCYCTBO UCTIUTAHHUKA U3 OCTAIIMX CTATHCTUYKHX jeUHUIA HE3HATHO
— ykynHO 6,7%. To je Owio oyekuBaHO, uMajyhu y BHIy Jia c€ y ycra-
HOBY y KO0jOj je BpIICHO HCTpakKMBamhe Ha M3IpKaBame KazHe Hajuenthe
ynyhyjy nuna umje je MecTo mpeOMBajHIITa y CTaTUCTUYKO] jEeAWHHUIN
cesep. Kama je ped o oOpasoBamy, Hajehu Opoj nmuia mma 3aBpIICHY
cpenmy mkory (61,5%), motom HenmoTnmyHy ocHOBHY (21,6%), omHO-
cHo ocHoBHY mkony (12,8%). HesmarHo je ydemihe nuiia ca BHCOKHM
oOpasoBameM (3,4%) u auna 6e3 oopazosama (0,7%).
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3.2.1. [lodayu o kpusuunom Oery, muny oend, Ka3HU U paHujoj
ocyhusanocmu

Hajuemha xpuBHYHa nena y 1aToM y30pKy Cy: HeoiamheHa mpo-
W3BO/IEbA U CTABJbAE y MPOMET ONOjHUX apora u3 wi. 246 K3 (33,3%),
temka kpaha u3 wi. 204 K3 u pa3dojuumnro u3 wi. 206 K3 (mo 20%),
Hacwibe y mopoamnu u3 wi. 194 K3 (3,3%), youcto u3 wi. 113 K3
(2,7%), HEMO3BOJbEHA TIPOU3BOHHA, APKAE, HOIIEHE U MIPOMET OpyKja
W eKCIUIo3MBHUX Martepuja u3 wi. 348 K3 u 3moymorpeda ciyxOenor
nojioxaja u3 wi. 359 K3 (mo 2%).

Tun KPpUBHUYHOT [€J1a. CarneaaBaH)eM CBUX KPHUBHYHHUX JI€JIa Ha
OCHOBY KpPHUTEpHjyMa TOCTOjamba, OAHOCHO HEMOCTOjakha HAaCHJba TPHITH-
KOM BpIIIeHa Jelia, MIOKa3aHo je J1a je Y YKYITHO] CTPYKTYypH BHUIIIE OHHX
0e3 eneMeHara Hacuiba — 65,3%. YKOMWKO ce THIl KpUBUYHOT Jelia To-
cMarpa y KOHTeKcTy Maror u Benukor ynmuTHHKA, HE MOCTOjE 3HAYajHE
pas3jvKe y pachojielii HACUITHUX, OJJHOCHO HEHACHJIHUX KPHUBHYHUX Jieja
(x2(1) = .294, p> .05), 1j. omHOC je cnenehu: (1) Manu ynuTHHK: He-
HacwitHa fena 67,6%: nacunHaa nena 32,4%; (2) Benwku ynutHUK: HeHa-
cuiHa nena 63,4%: HacuiaHa aena 36,6%.

HyxuHa kasHe. [Ipoceuna nyxuHa KasHe 3arBopa WU3HOCH M =
50,81, SD = 33,31 mecenu, npu ueMy MOCTOje 3HATHE PA3JIMKE Kaja ce
Jy’KMHA Ka3He 3aTBOpa IMocMarpa Kpo3 HHCTPYMEHTE 3a MPOIIEHY PH3HKA,
MITO je ¥ OYeKMBaHO. Hamme, MCIMTAaHUITN Ha KOje je IPHMEHCH Mamu
VIHUTHUK y TIPOCEKY CYy M3IPXKalK Ka3zHy 3arBopa y TpaJaH>y o1 oko 28
Mecel (JIBe TOJMHE U YSTUPH MeCella), TOK Cy OHH Ha KOje je TPUMEHEH
Benuku ynuTHHK M3pKaNIH Ka3Hy y MPOCEYHOM TPajamy OXl OKO 74 Me-
cena (IIeCT roJMHA U JIBa MEcela).

Hajsehn 6poj ncrimranmka (58%) Huje nMao paHuje ocyae, a pac-
MIOH paHUjuX ocyna kpehe ce ox jemHe o meTHaecT. He mocToje 3HaqajHe
pa3iHKe YKOJIHMKO C€ IOBpAT MocMarpa y KOHTEKCTY YIHTHHKA 32 IpoIie-
Hy pusuka (y2(1) = 2.296, p> .05). He nocroje 3Ha4ajHEe pa3IHKe y THILY
W3BPILEHOT KPUBUYHOT Jiejia ¢ 003MPOM Ha TO JAa JIM je JIHLE MPETXOIHO
ocyhusano wim He (}2(1) = .409, p> .05). 3HavajHe pa3uke HEMa HU Y
Iy>)KUHH Ka3He 3a Jiejla ca eJIeMEHTHMa HacHba M 0e3 eleMeHara Hachba
(1(148) = —1.858, p> .05), xao HH y ONHOCY Ha paHHjy ocyhuBaHOCT
(#(148) = -.077, p> .05).

3.2.2. Tpemman ocyhenux auya: paona aHeanco8aHocm
U OUCYUNTUHCKO KANCHABAFHE

VKomko ce mocMmarpa pajHa aHTaKOBaHOCT, Off YKyHHOT Opoja
WCIUTAaHUKA, 66% HUX je OMII0 PaJIHO aHraKOBAHO Y TPEHYTKY OTITyCTa,
JoK npeocTanux 34% Huje 6uno pagHo anraxosaHo (Tabena 1). Paznuka
n3Melly pajHO aHTa)KOBaHHWX M OHM KOJU TO HHCY 3Ha4ajHa je ¢ 003upoM
Ha UM ofieJbema (Y2(2) = 75.505, p <.001).
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Tabemna 1.
[IporieHaT pagHO aHTKOBAHUX MTPEeMa OJIeJbeHhUMa Y TPEHYTKY OTIyCTa

Onememe npu otmycry (%)

PanHo aHraxkoBame
OtBopeno | IlomyorBopeHo | 3arBopeHO

He 0 10 90
Ha 28,3 55,6 16,2

Kana je peu o Bnamamy, HajBehin neo ocyhenuka (68,7%) uuje nuc-
[UIUTHHCKY KaKIbaBaH HUTU OMOMHUEbaH. KoJ OHMX KOjH CY JUCIMITIMH-
CKM Ka)XXihaBaHW, PACIIOH Ka3HH ce Kpehie o jeqHe J0 ocaMm HM3peueHHxX
TUCIUILTUHCKUX Mepa. [Iporopiiija OHUX KOjuMa jecy U KOjuMa HUCY W3-
pedeHe AMCIMIUIMHCKE Mepe He pas3iMKyje ce 3HauyajHO 3aBUCHO O TOTa
Jla JIn Cy UcnuTuBaHu Manmm i Benmmkum ymataukoM (}2(1) = 2.171,
p> .05). [locToje 3HaUajHE pa3jiMKe Y HANPETKY y TPETMaHy y OJHOCY Ha
panHo aHraxoBame (y2(1) = 78.553, p <.001), nocTojame BaH3aBOJACKHX
moromuaoctd (Y¥2(1) = 112.434, p <.01) m mocrojame MUCITATIITMHCKUAX
kazHu (y2(1) = 49.308, p <.01, Tabena 2). Tokom TpeTmMaHa, y Behem
MPOIICHTY je JOILIO A0 HANMpPEeTKa JHIA KOja HUCY MMaa AUCIHUITHHCKE
Mepe, JINIa Koja cy Onja paaHo aHTaKOBaHA W JIMIA KOja Cy KOPHCTHIIA
BaH3aBOJICKE TIOTOTHOCTH.

Tab6ena 2.
IporieHar ocyheHux nuia ca HapeTKoM 1 Oe3 HANPETKA y OJJHOCY
Ha paJHO aHTAKOBaE, KOPUIINECHE BAH3aBOICKUX OTOJHOCTH
W U3peucHe JUCIUILTHHCKE Mepe

Panno Ban3zaBojacke JMCIUIInHCKe
Hanpeak AHTKOBAH-E [IOTOJTHOCTHU Mepe
He Ha He Ha He Ha
He 89,4 12,6 87,1 0 19,8 82,9
Ha 10,6 87,4 12,9 100 80,2 17,1

3.2.3. Tpemman ocyhenux auya: npoyeHa pusuxa

[IpumapHo pasBpcraBame ocyhenux nuna — 80,5% ocyhenuka je
MpUMapHO OMJIO pa3BpCTaHO Yy 3aTBOPEHO ONIEJHEHHE 3aBOJIA, JIOK j& CBETa
19,5% mux OWIIO pa3BPCTAHO Y MOIYOTBOPEHO O/ICJbEHE. YKOJIMKO CE MPH-
MapHO pa3BpCTaBamEe MOCMaTpa y KOHTEKCTY BPCTE YIUTHHKA, IPUMETHO
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je ma cy y IoJlyOTBOPEHO Ofebehe ¥ Hak 74,2% ciryyajeBa pa3BpcTaBaHU
VIMHHOLM TpeMa KOjuMa je W3BpIaBaHa Ka3Ha 3aTBOpa Yy Tpajamy M0
TpH rogune. Ta pasnuka y pacrnopehuBamy y ope)eHO OeJbeHe Y OTHO-
Cy Ha TIpUMEHYy YNHUTHWKA CTaTHUCTWYKHU je 3HadajHa (¥2(1) = 10.962, p
<.01). Kama je ped o mpHImamHOCTH TPETMAHCKUM TpyliaMa, HCIIHTAHH-
1y cy demrthe Ounu pacnopel)eHn y oHy TpyIly Koja IpyKa HHXKH CTETeH
NPOIIUPEHHX TpaBa U norogHoctH (76,7% mux je 6mno pacnopeheno y
TPETMaHCKy TpyIty B2, y 3aTBOpeHOM ofiesbemy, N0K je 72,4% nmia Omiio
pacnopeheno y B2 TpeTmaHCcKy TpyIly Y MOJyOTBOPEHOM Ofie/beby). Tak-
BU pe3yNTaTy Cy OWJIM OYEKMBAaHH, NMajyhu y BUAY 3aKOHCKY HopMmy. He
MTOCTOj€ 3HAUajHe pasiiMKe y pa3BpCTaBamy OCYHEHHX JIHIA IpeMa TUITY
u3BpIIeHor KpuBugHor nena (¥2(1) = 3.200, p> .05).

PasBpcranoct ocyheHux nmua y TpeHyTKy ormycra. Hajeehn neo
ocyheHnKa je y TpeHyTKy OTITycTa 6uo pacrnopel)eH y 3aTBOPEHO OeJbeHhe
(40,9%), motom y momyorBopeno (40,3%), 0K je HajMame BUX OUIIO Y
oTrBOpeHOM oxetbey (18,8%). Unak, npuMmeTHO je aa ¢y y TPEeHYTKY OT-
mycTa ocyheHHII y CBaKOM OfieJbelby OWIIM Pa3BpPCTaHH y TPETMAHCKY
TpyIy Koja Mpy’Ka BUIIN CTENCH MPOUIMPEHUX TpaBa U norogHoct (Ta-
Oena 3).

Tabemna 3.
Pacropes 1o TpeTMaHCKUM IpyliaMa MPUIMKOM OTITyCTa

TpermaHcka rpyma Al A2 b1 b2 B1 B2
[Ipormenar 85,7 14,3 75 25 60,7 39,3

VKOIIMKO ce MPHUMagHOCT OAEJbelY Y TPEHYTKY OTIyCTa cariena y
KOHTEKCTY Masor u Benukor ynmuTHHKa, TTOCTOje 3HadajHe pazuke (y2(2)
= 12.655, p <.01), mro je npukazano y Tabenu 4. [lojeanHayno mocma-
TpaHO, OCYheHHLIM IpeMa KojuMa je mpuMemheH Manu ynuTHUK Hajuenhe
Cy YCTaHOBY HaIyCTHJIA W3 3aTBOpPEHOT ofiesbema (35,8%), Mok cy oHM Ha
KOje je MpUMehcH Benrkn yuTHUK, Y TPEHYTKY OTIycTa Hajuenrhe Ouiu
pacriopehern y momyorBopeHo onesbeme (46,3%). Mnak, kaga je ped o
OTBOPEHOM OZICJhEHhY, OMHOCHO TPETMAaHCKUM Tpynama Al u A2, mocroju
OWTHa pa3iMKa y KOPHCT JIMIA MpeMa KOjuMa je M3BpIlIaBaHa Ka3Ha 3a-
TBOpa JI0 TPU W TPH roavHe, Oyayhu Aa cy OHM y HOCMarpaHoOM y30PKY
TpH TyTa demthe Oumu pacnopeheHn y HeKy o7 IBe HaBEICHE TPETMAHCKE
rpyIie, Koje IpyXajy HajIIHupH CTEeTeH NPOLUIMPEHUX MTPaBa 1 MOTOAHOCTH.
Jpyrum peunma, csera 8,5% ucnuTaHHKa KOjU Cy ocyl)eHH Ha Ka3Hy 3a-
TBOpa y Tpajamy Ay>KeM O TpU TOAMHE HAMYCTHJIU Cy YCTAaHOBY M3 OT-
BOPEHOT OJIeJheHhA.
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TabOemna 4.
PacnopelieHoct ocyhennka no ofe/bembuMa, Ha OCHOBY YITUTHUKA
— TpeHyTaK OTIycTa (y MPOICHTUMA)

OTBOpEHO ITomyorBOpEeHo 3aTBOpEHO

0JIeJbeIHE OZIeJbeHbE OZICJbCHE
Manu ynuTHHUK 31,3 32,8 35,8
Benuku ynutHuk 8,5 46,3 45,1

CreneH pu3MkKa y TPEHYTKy OTIycTa: HajBehm aeo ocyheHuka
(46,3%) mpouemeH je CpeambUM CTEINCHOM PU3MKA, BUCOKHM CTEICHOM
pusuka (28,2%), 3atum HUCKUM (22,2%), IOK je HajMame HUX OIECHEHO
BeoMa BHUCOKHMM crenieHoM pusuka (3,4%). Kama je peu o mporeHu
BepoBaTHolie MOHaBJbamha KPUBUYHOT €4, KOjy Oemnexu nCKIbyunBo Be-
JIUKHA YITUTHUK, HajBehn meo McMTaHMKa je TPOIEHEeH CPENbUM CTeTre-
HOM (46,7%), motom BucokuM (37,3%), AOK je HajMambe HHX OLCHEHO
HUCKUM cTenieHoM pusuka (16%). Pa3BpcraHocT mo oxesbemruMa mpema
CTereHy TpOoIleHe pu3uKa Mpukaszana je y Tabemu 4. Kao miTo je ouekuBa-
HO, HajBehu mpoleHaT JIMla ca HUCKUM CTENICHOM pH3HKa pacropeheno
je y OTBOpEHO onesbeme, Hajehu mpoleHaT ca CpelmbUM CTEIICHOM PH-
3WKa y TOJYOTBOPEHO OZEJbEHe, a Ca BUCOKHUM CTEIIEHOM PH3WKa CBU
ocyheHHIIM cy pa3BpCTaHW Yy 3aTBOPEHO OneJbeEe. e pas3liiKe Cy cTa-
TUCTHYKH 3HadajHe (¥2(4) = 209.918, p <.001). BaxxHo je momeHyTH na
MIPOIICHCHM CTETICH PU3WKa YjeIHO HEe MpaTH U pacropeheHoct ocyheHor
JHUIa Y HEeKy O TPeTMaHCKUX Tpyla YHYTap OTBOPEHOT, MOJIYOTBOpPE-
HOT' WJIN 3aTBOPEHOT ONIeJbema, y TPeHyTKy ormycta (Tabena 5). YV na-
TOM Y30pKY, HICKHM CTEIIEHOM pH3HKa je OolemeHo 22,2% HCIuTaHuKa,
pu yemy je mux 18,8% Ouno pacrnopeheno y tpermancky rpymny Al/A2.
Hpyrum peunma, 3,4% ocyhenuka je ocrano pacrnopeljeHo y TpeTMaHCKy
rpyry b1, oqHOCHO y moyoTBOpeHO ofesbere. CIMYHO je U ca JUINMa
KOja Cy MpOlEHheHa CPEABUM CTEIICHOM PU3HKa, TIPH YeMY je Ta pa3iinika
U3paXKeHuja, OMHOCHO 6% ucnHUTaHWKa HUje Ouio pacnopelheHo y momy-
OTBOPEHO O7IeJbeHe, MaK0O Cy C€ Ha OCHOBY YIUTHHKA CTBOPHIIHN YCIOBU
3a mpememitaj u3 Bl y B2 Tpermancky rpyny. Ha HuBOy mocmarpanor
y30pKa, gakie, 9,4% ucnuTaHuKa HUje HApedoBalo y TPETMaHy, MakKo
Cy, MaKap Ha OCHOBY (hOpMalTHUX KpUTepHjyMa, OWIM OCTBAPEHH YCIOBU
3a To.

184



Hukona Byjuunh, Tujana Kapuh (ctp. 170-193)

Tabena 5.
Pacmiopen 1o ozesbeUMa y TPEHYTKY OTITyCTa MO CTETEHY pU3UKa
(y mporieHTHMA)

Onesbeme

CreneH pu3nka
OtBopeno | IlomyoTBopeHo | 3aTBOpeHO

Huzak 84,8 15,2 0
Cpenmu 0 79,7 20,3
Bucok u BeoMa BHCOK 0 0 100

HanpenoBame y TpeTMaHy. Y HaBeIGHOM CMUCITY, HaIlpenaKk y TpeT-
MaHy je Ha OCHOBY ymHTHUKa ocTBapmio 59,1% ucrnmranmnka. bes Hampe-
TKa je 6uno 36,2% nuia, OMHOCHO TO Cy OHA JINIA KOja Cy ¥ MPUIHKOM
MPUMapHOT pa3BpPCTaBama M y TPEHYTKY OTIycTa Omma pacmopeheHa y
3aTBOPEHO OnEJbeEbe. Y Y30pKY je HajMame OHUX HCIHTAHWKA KOJH CY
HazazoBaiM y TpetMmany — 4,7%, Ipu 4eMy je y CBHM Cly4ajeBUMa ped
0 JWIMMa Koja cy Hajupe HampeaoBaja y TPEeTMaHy, J0 MOIyOTBOPEHOT
ofieJheha W TpPEeTMaHCKe rpymne b2, a moTtoM cy ycnen yYWmeHHX IFc-
[MUTUTMHCKAX TIPECTyIa HAaKHAJHO Pa3BPCTaHM Y HEMOBOJHHHJH TPETMaH,
OIIHOCHO Y 3aTBOPEHO OJIEJhEHE¢ W TPETMAaHCKYy rpymy Bl. ¥V Tabemn 6
MpHUKa3aH je MpOoIleHaT JINIa Koja Cy OCTBapWiia HamlpeAaK WM HHCY Ha-
MpeoBajia y OMHOCY Ha MPOIEHEHN CTETeH pu3nKa. Pa3nmke y mporeH-
THMa Cy CTaTUCTUIKH 3HadajHe (y2(2) = 97.383, p <.001).

TabGena 6.
IMporeHar nuia Koja Cy OCTBapHIIa HANPEIAK UITH HUCY HaIrpeaoBaia
TOKOM TPETMaHa y OJHOCY Ha MPOICHEHH CTEIeH PU3HKA

Cpenmu Bucox
Husaxk crenen

CTerneH U BeoMa BUCOK

pHU3UKa
pHU3HUKa CTEIIeH PU3HKa
Hema
0 19,1 100
HarpeTka

Nwma nHanpetka 100 80,9 0

Hewma 3HauajHe pasnuke y HAmpeTKy TOKOM TpeTMaHa u3Mehy
JIUIA KOja Cy YYMHHWJIA KPUBHYHA Jefia ca eIEMCHTUMA HacHJba WU Oe3
enemeHara Hacuiba (y2(1) = 2.298, p> .05).

OcHoB otirycTa. Y Nomieay OCHOBa OTIYCTa, TIOCTOjU yjeHaYeHOCT
nsmel)y nBa camemana ocHoBa: pemoBaH uctek (50%) U yclnoBHH
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otmyct (50%). Kaga ce ocHOB oTmycTa cariesia y KOHTEKCTY HallpeloBamba
y TpeTMaHy, IOCTOje 3Ha4dajHE Pa3UKe y MPOLEHTY JIMIA MyIITCHUX Ha
YCIIOBHH OTITYCT WJIM HAKOH PEJOBHOT McTeka kazHe (¥2(2) = 104.680, p
<.001). CBu uciuTaHULIM KOjH HUCY HANpEJOBAIN MM KOjU Cy Ha3aJoBa-
T y TpeTMaHy OTIYIITEHH Cy HAKOH PEIOBHOI MCTEKa Ka3He. MHCTUTYT
YCIIOBHOT OTIIYCTa j€ MPUMEH-EH UCKIbYUHBO IIPEMa OHUM MCIUTAHULMA
KOjU Cy OCTBapWjM Hampenaak. McnuTaHuiy Koju cy OCTBapWIIM Hampegaxk
y TPETMaHy, y CMHCIIY IIpeJacka y HOITyOTBOPEHO MM OTBOPEHO OACIHEHE,
ycTaHOoBy ¢y y 85,2% ciydajeBa HaIyCTHJIM [0 OCHOBY YCJIOBHOI OTITY-
cTa; cBux 14,6% ucnuTaHWKa KOjU Cy OCTBApPHIIN HANPENaK y TPETMaHy, a
KOjU Cy M3 YCTaHOBE OTIYIUTEHU yCIell PEOBHOT HCTEKa Ka3He 3aTBOpa,
Ounm cy pacriopelleHH y MOTYyOTBOPEHO OJEJbEH-E U TPETMAHCKY IpyIly
b2. [lpyrum pedyrma, HCIUTAaHULIM KOjH Cy OMiH pacriopel)eHn y TpeTmaH-
cky Tpymry b1 mo6mjanu cy ycnoBHU otirycT. He mocToje 3Ha4ajHe pa3nu-
K€ y TIPOLIEHCHOM CTEICHY PU3HKA 3a JIMIA KOja Cy MU3BPIIMIA KPUBUIHO
JIeJIO ca eleMeHTHMa Hacuiba U 0e3 eilemeHarta Hacmiba (y2(3) = 7.108,
p> .05). Mehytum, paznuke mocToje y OMHOCY Ha TO Ja JiU je ocyheHo
mure nopatHUK wim Huje (¥2(2) = 33.166, p <.001, Tabemna 7), Te cy
Tako JIUIIA Koja cy paHHWje ocyhuBana yemrhe mponemruBaHa Ka0 BUCOKO-
PHU3MYHA HETO JIMLA KOja HUCY MOBPAaTHHIIM.

TaGena 7.
[IporneHar pa3nu4YuTHX cTENeHa pU3UKa Y OJHOCY Ha IOBPATHHUIIITBO
CrerieH pu3nka
Panuje ocyme
Husak Cpenmu Bucok
He 93,9 60,9 29,8
Ha 6,1 39,1 70,2

4. IUCKYCHJA

WHCTpYMEHTH KOjU Cy YBEICHH Y HpaKcy H3BPIIHOT KPUBUYHOT
npaBa Penyonuke CpOuje mpencTaBibajy 100py OCHOBY 3a paj TpeTMaH-
CKUX CcIyOeHHKa, HaKo O ce caMHM YIHUTHHUIIMMA, OHAKO Kako cy dop-
MYJIMCaHH, MOTJIe yIyTUTH onpehene 3amepke. OCHOBHa 00jeKTHBHA 3a-
MepKa jecTe TO /1a YIUTHUIM MaxoM OLEYjy NPOLUIOCT ocyleHuKa (cTa-
TUCTHYKHM (PAKTOPH PU3UKA) OCTaBJbajyhy BpJIO MajO MECTa 3a MEHhame
CKOpa y TOKy M3BpIIeHa Ka3He 3aTBopa. To MOTEHIMjaTHO MOXE Jia J10-
Belle 0 HEyjelHadeHe Mpakce y MOCTyNamy Ha HUBOY CBHX YCTaHOBA
y Penrybmmim CpOuju y oHMM cuTyanujama kKajga Tpeba npoHahu mexa-
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HU3ME Ja ocyheHH Hampenyje u3 jeqHe y Opyry TPeTMaHcKy rpymy. To
MuTamke je MoceOHO 3HauajHO Kaja ce TpeTMaH OCylheHOr eBamyupa 3a
moTpede onmpeheHnx mocTyIaka, o KOjuX je HajKapaKTEpUCTHYHHU]U TI0-
CTyHaK KOju ce BOAU MpeJ CY[OM IOBOAOM IOIHETEe MOJOE 3a yCIOBHU
ormyct. Crporo (opManaHo mocMmarpaHo, y cMucity ojapenaba Baxehux
Ipomuca, Ipe cBera 3akoHa o u3BpLIely KpuBHUHUX caHkiuja (3UKC)
u IIpaBuiHMKa, HE TIOCTOje OrpaHUUYCHA Aa OCY))CHUK Y TOKY M3BpLICHA
Ka3He 3aTBOpa Hampenyje 10 TpeTMaHcKe rpyne Al, oqHOCHO OHe rpyme
KOja Ipy»Xa HajIIMpU CTENeH IpaBa U norogHocTu. M3 Tor pasmora oHu
KOjU TIPUMEY]Y MPOMKCE YeCTO 3aHeMapyjy YHIEHHILY J1a TPeTMaHCKa
rpyna Al, cxoqHO paBUIIMMa TPETMaHa, a HAPOUUTO Ha OCHOBY YIIUTHU-
Ka 32 IpOLEHY pHU3MKa, HHje MakcUMyM 3a cBakor ocyhenor. IlltaBuue,
Ta rpyna ce y NpakcH IOoKa3aua Kao PeTKOCT, IITO Cy MOKa3ald U pe3yi-
TaTH UCTPaKUBama, IpeMa Kojuma je ceera 16,1% ocyhenuka y TpeHyTKY
oTIycTa OMIo pa3BPCTaHO Y TIOMEHYTY KaTeropHjy.

VY3opak ox 150 mcriMTaHNKa HHje OBOJbAH Ja OM ce MOIIIH H3BO-
JIUTH OTIITH 3aKJBYUIN O yCKial)eHocTH HOpMe M MOTYRHOCTH Koje faje
ynuTHUK. Mnak, Ha OCHOBY OOMjeHHX IO/aTaka MOXe ce 3aKJbYyUHTH J1a
Cy HOJIa3HE XHUIOTe3e MOTBpheHe.

[IpBa xwumoresa, npemMa kojoj Hajehu Opoj ocyherunka mpumMapHO
Oyze pa3BpcTaH y 3aTBOPEHO O/ICJbCH-E 3aBOJA, OJHOCHO HETOBOJHHUJH
TpeTMaH, MOTBpheHa je caMuM TUM IITO je mokaszaHo aa je 80,5% wuc-
NHUTAaHWKA IPUMapHO OMJIO Pa3BPCTAaHO y 3aTBOPEHO Ofeberbe, Hajuenrhe
y B2 Tpermancky rpymy. TakaB momatak je OMO ouekuBaH, uUMajyhm
y BUJy HE CaMoO BOJbY 3aKOHOZABIa Beh M OmNIITa MpaBHiIa O TOCTYII-
Ky pecouujamu3andje W npurnpemMama ocyheHuka 3a J>KUBOT HAKOH
M3BpIIIeHa Ka3He 3aTBOpa, KOju OM Tpebasio MOCTENeHo /1a ce pa3Bhja, Ol
HajHETIOBOJBHHU]E /10 HAjTIOBOJFHUjE TPETMAHCKE TPyTIE.

Hpyra xunoresa, npema KO]O_] HajBehu meo ocylhenuka Hampexnyje y
TPETMaHy y MOBOJBHH]Y KaTETOPHjy, Takohe j Jje notephena. Unak, 3a pas-
JMKY OZ MPETXOAHE XUIOTe3€, YNHU CE JIa je HalpedaK BETUKUM JICIOM
penaTuBHOT Kapakrepa, Oyayhu Aa je CyIUTHHCKM Hampeaak, y CMHCIY
npenacka U3 jeJHe y OpYyTy BPCTy OJeJbeHa, OHAKO Kako je mpeaBuleHo
onpendama 3MKC-a, octBapmwio 59,1% wucrmrannka. MakcuManaH Ha-
NpeAaKk 10 OTBOPEHOT oneJbema ocTBapwio je cera 18,8% wucnuranu-
ka. MehyTtum, HezaBUCHO o (opMaTHUX KpUTEpUjyMa T€ YHHCHHLE
Ja je ymMamemhe YKyIHOT cKopa Ha ynuTHHKY 3a 40,9% ocyhenux nmua
OWJI0 HEZOBOJHHO 3a MpeNia3ak y CPeliH CTEeNeH pU3uKa, NPUMETaH je
CBOjeBpcTaH Hampenak u 15,9% ucnuranuka, Oynyhu na cy oHM mpemer-
TEHH y TIOBOJbHHjY TpeTMaHcKy rpymy — Bl. [logarak koju Ou noHekie
Morao 6utu npoOiieMaTiyaH jecte Ja IMOCTOje U OHA JIMLA KOoja Cy OCTBa-
puiia HampeIaK y CMUCITy IpOLIEHEe PU3HKa, ajlk Taj Hanpeaak Huje mpahex
MpeMEIlTajeM U3 3aTBOPEHOT Y HOIYyOTBOPEHO ofejbeme. To je moceOHo
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3Ha4YajHO 3a OHA JIMIA Koja Cy OCTBapwia MOTryhHOCT mpenacka 3 3a-
TBOPEHOT Y TIOJIyOTBOPEHO OfieJbere, Oyayhu fa je 00jeKTUBHU YCIIOB 3a
JI0/IeJbHBAbE TIPOIIMPEHHX MPaBa U MOTOTHOCTH BaH3aBOJICKOT KapakTepa
YIIPaBO MPOLICH-CH CPEIbH CTETICH PU3HKA. JIpyruM peunmMa, YKOJIHKO HEKO
JMIE OCTAaHe Pa3BPCTAHO Yy 3aTBOPEHO OJIeJbEbe, HE MOCTOju MoryhHOCT
na ocyhenuky Oymy monesbeHe HajIoBOJbHUjE MOTOAHOCTH, KOje ce KOpH-
cTe W3BaH 3aBoja. Takolhe, moOujern momarak na 6% ucCIHTaHUKA HUjE
JIOOMIIO MIPEMEINTA] Y TIOJIyOTBOPEHO, a 3,4% y OTBOPEHO ONEJbEH-E, H I10-
pez ocTBapeHOT (hOPMaITHOT KpUTEpHjyMa, He O Tpedaso ycKo TyMadyuTH
Beh Oum Taj mpoOiieM Tpeballo camienard y KOHTEKCTY MPEeHACeJhbeHOCTH
yCTaHOBe, kKoja Huje mpaheHa amexkBaTHUM yBehameM Opoja 3armoCIeHUX
y TpeTMaHy, KOju O y CBaKOM TPEHYTKY MOIJIH Ja Nenyjy e(huKacHo, Te
00jeKTUBHE OKOJHOCTH — ITAHUPAHOT UCTEKa Ka3He, YCJIel KOojer 3amo-
CIICHH Y TPETMaHy HeKaJja CBECHO HE MEHajy mporpaM NocTynama Beh ce
OIUTY4yjy 3a Jpyre BHIOBE MOIPIIKE Ocy)eHOM Koju Ou yckopo Tpebaio
Jla HarycTH yctaHoBy. Hajzan, He Ou Tpebano 3abopaButu ma onpeheHa
JMIAa HE OCTBAapyjy HampeAak y TpeTMaHy jep He NpHUxBarajy NpaBuia
(hopMaITHOT cHUCTEMa, OTHOCHO OJUIHKYje UX MOHAIake Koje HUje y CKiIa-
Iy ca HOpMaMa KOjiMa Ce peryiuile U3BpIICHE Ka3He 3aTBOpa, T€ y TOM
CMUCITy TIOCTOje M CHUTyallHje y KOjuMa Jpyre ciyxOe, TOIMyT ciryxoe
o0e30ehema, U3 ompaBgaHUX pas3iora He Aajy MO3UTHBHO MHIUBEHE 32
NPEMEIITAj Y MOTYOTBOPEHO OJIEIHEHHE.

Tpeha xumnoresa, npema k0joj OHU OcyheHHIIM KOju Cy HampeaoBa-
T y TpeTMaHy uemhe 100ujajy YCIIOBHU OTITYCT, MOTIYHO je moTBpheHa
3a OHE WCTUTAaHUKE KOjU Cy Yy TPEHYTKY OTIyCTa OMIIM pa3BpCTaHH y OT-
BOPEHO OJieJbeme, TpeTMaHcke rpyne Al u A2, Oyayhm ma cy cBu OHH
ycioBHO ormymTeHu. Takole, y y30pKy je IPHMETHO Ja Cy CBH HCIIH-
TaHUIU KOjU Cy Pa3BpCTaHM y TPEeTMaHCKy rpymny bl, y momxyoTBopenoM
0JIeJbeIbY, YCIIOBHO OTITYyINTEHH, AOK CYy OHHM KOjU Cy OWIM pa3BpCTaHU
y B2 tpermancky rpymy uemnhe HamymTand yCTaHOBY ycjel PEJOBHOT
UCTeKa Ka3He, OJJHOCHO CBera JBa MCIHTAaHUKA M3 Te TPYIE je YCIOBHO
otmymteHo. Kao mTo je n Onino o4ekuBaHO, NCIIUTAHUIN KOjU Cy Y Tpe-
HYTKYy OTIyCTa OWJIM Pa3BPCTAaHH y 3aTBOPEHO OJEJbEHE YCTAaHOBY CYy
HaIyCTWJIA TI0 OCHOBY PEIOBHOT MCTeKa Ka3He. JloOujeHu momanu mMory
ce MO3UTHUBHO TYMauuTH y CMHCIY oIpeAada KojuMa ce peryiullie HH-
CTHTYT YCJIIOBHOT OTIycTa. Takohe, oBH Hanasu Cy y CKIaay ca paHHjuM
HCTpaXHBambUMa y 36MJBM W HMHOCTPAHCTBY, Y KOjUMa je TOKa3aHO Ja
JUIa KOja Hampeayjy y TpeTMaHy Te Oymy MpolemheHa HHKHM CTETIEHOM
pH3MKa M UMajy Mamke AUCHUIUTMHCKUX Mepa UMajy 3HadajHo Behe mance
na Oyny YCIOBHO OTIYLITEHA.

VYenex y TpeTMaHy TpaJMIMOHAIHO CE cariie[iaBa Ha OCHOBY JBE
OCHOBHE TIPETIIOCTaBKe: paJiHa aHIKOBaHOCT U J00po Biazame ocyhe-
HOT, OJHOCHO W30CTaHaK JUCHHUILTMHCKOT KaXKibaBama. Mako MonepHu cu-
CTEeMHU YKJbYyUyjy MHOTEe Jpyre BHJOBE IOCTylama KOjU YKasyjy Ha
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ycrex y TpeTMaHy, YUHM Ce Ja Cy ce IOMEHYTa JBa MIIAK YCTalwia y
BHUIIIEISIICHI]CKOj TpaKcH, Oynyhn 1a Ha HEABOCMHUCIICH HAaYMH yKa3yjy Ha
MO3UTUBHE WM HETAaTHBHE IIPOMEHE y NoHamamy ocyhenuka. IIpouenar
pasHO aHTa)xoBaHUX U ocyheHnka koju To HUCy (Tabema 1) Moxe OuTH
TaKkaB W3 pas3yiora IITO y OKBHPY oipeheHHX WHAWBUAYaTHHX LHJbEBA
HUje OmIo mpeaABrleHO Tpakeme 3allociiekha y yCTaHOBH Beh amanranuja
Ha cucteM (ocyheHunH Koju Cy y TpeHYyTKy OTIycTa Ownm pacropelheHn
y Bl umu B2 TpermaHCKy Tpymy, y 3aTBOPEHOM onelbemy). Pesynraru
yKa3yjy Ha TO Ja Cy, Kao LITO jeé U OYEKHBAHO, HAIlpeaK y TPETMaHy y
BeheM MpOIEHTY MOCTHUIIA OHa ocyheHa ynma Koja cy OWia pagHO aH-
raykoBaHa, Koja Cy KOPHCTWJIa BaH3aBOJACKE IOTOAHOCTU U Koja cy Omia
JI00por Biajgama, TO jJeCT HUCY UMaJIM U3PEUeHUX AUCLUILIMHCKUX Mepa.

Hanpenosamem, y cmuciy onpenada 3MKC-a, mpe cera ce cMa-
Tpa IpeJa3aKk u3 3aTBOPEHOT y MOJYOTBOPEHO, OMHOCHO MOJTYOTBOPEHOT
Yy OTBOPEHO oneJbeme, Oyayhu ma ce cremeH MpOIMpPEeHuX IpaBa U TO-
TOIHOCTH KOja MOTYy OWTH JoneJbeHa oCy)eHOM IIpe cBera carienaBajy y
KOHTEKCTY NMPUIAJHOCTH OfIeJbebY, & HAKOH TOTa W IPHIIAJHOCTH HEKO]
0]l TPETMAHCKKX Tpyna koje cy npeasubene IlpaBunaukom. [lomatak na
36,2% ocyhenuka Huje HanpenOBajO y TPETMaHy He Tpeda yCKO Tyma-
YHTH, Y CMHUCITy J]a HUje OCTBApeH OMJIO0 KakaB HalpeAaK y TpeTMaHy.
VY mpakcu ce nmemaBa ga onpehernm ocyhennum Hampenmyjy, y CMHCITY
CMamema CKopa Ha YIMUTHUKY, aJld HE y JIOBOJGHOj MepU Ja Ou mper-
JM U3 jeJHe KaTeropyje pu3HKa y ApYTry, HWKET CTeleHa. YKOIHMKO Ou ce
Hampegak carieao U y TOM KOHTEKCTY, OJHOCHO ako OM HampelIoBameM
Ouna oOyxsaheHna u oHa JMIa Koja cy HampeaoBana u3 B2 y Bl tperman-
CKy TPYILY, Y OKBUpPY BHUCOKOT CTelleHa pH3HKa, OHAa OucmMo moriu pehun
Jla je OWIIO KakaB HANPEIaK Y TPETMaHy OoCTBapwiio 75% wmcruTaHuKa.

Ha ocHoBy noOumjeHux monaraka, Ipe cBera ca acmeKkra yTHIaja
NpOLIeHEe PU3MKA HA HAaNpeJaK y TPETMaHy, ajld U JOACJbUBamba YCIOBHOT
OTIyCTa, MOXKE CE 3aKJbYUYHTH Aa JeMHO KPajHOCTH HHCy cropHe. OHU
KOjU Cy MPOLCHEHN HUCKHM CTEIICHOM pH3UKa M pacropeheHu y OTBO-
peHo onerpeme (TpeTMancke rpymne Al/A2) 3acurypro he 1oOuUTH yCII0B-
HH OTIYCT, 0K he OHU KOjU Cy NPOLEHEHH BUCOKUM M BEOMa BHCOKUM
CTENICHOM pU3MKa W pacrnopel)eHn y 3aTBOpeHO onesbeme (TpeTMaHCKe
rpynie B1 u B2) curypHo HamycTUTH YyCTaHOBY 110 OCHOBY PEIOBHOT HC-
TeKa Ka3He. Y HapeIHUM HCTPAKUBAUMA MAXKIbY j€ HEOMXOAHO YCMEPH-
TH Ha CPElIbU CTENeH pu3MKa U TpeTMmaHcke rpyne bl u b2, 6ynyhu na
je, ctporo (opMaHO TTOCMaTpaHo, 3a 0be rpyne npeasuheHa moryhHoct
Kopuirhema UCTUX BaH3aBOJACKUX ITOTOTHOCTH, ajld HE M HYXXHO IpUMe-
Ha YCJIOBHOT OTITyCTa Ka0 HAjIIMper mpaBa — MOTYNHOCTH 3a jeTHO JINIE
nmpeMa KOMe ce M3BpIlIaBa KazHa 3aTBopa. Takohe, Tpeba carnematu u
MHOTe JIpyre (hakTope KOju ce MpoueHYjy y YIUTHUKY Kako Ou ce 1oou-
T TIPEeUM3HUjH MOAALH O Bapujabiiama Koje Cy TOTEeHIHjaTHO 3HavYajHe 3a
TpPETMaH, a MOCIENUYHO U 32 IPUMEHY oipel)eHnX mpaBHUX UHCTUTYTA.
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Summary

Risk assessment is one of the main areas of interest of experts
dedicated to the analysis of offenders convicted to imprisonment.
After theoretical assumptions, consideration of the Risk Assessment
Questionnaire and relevant research in this area, we present results of
an empirical study conducted in PCI Sremska Mitrovica, on a sample
of 150 offenders released between 2016 and 2018. The basic hypotheses
were: (1) most offenders are primarily classified into closed wards;
(2) most offenders advance during the treatment into a more favorable
category, and (3) those who have advanced are paroled. The hypotheses
are analysed from the aspect of estimated risk based on Risk Assessment
Questionnaire and being in a particular treatment group. These hypotheses
have been confirmed.
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JOHN MAYNARD KEYNES’
THE ECONOMIC CONSEQUENCES OF THE PEACE:
A CENTENNIAL REVIEW™"

“I fought that war to preserve justice in this world. As far as I understood,

I wasn’t taking part in a vendetta against the German race”.

Lord Darlington, The Remains of the Day, Ishiguro (1989, 67).

1. INTRODUCTION

It was November 1919 when John Maynard Keynes, perhaps
one of the most celebrated economists of the 20" century, submitted
the manuscript of his The Economic Consequences of the Peace to the
publisher.! Not only did the book become an extraordinary publishing
success, with an outstanding number of copies sold and numerous
translations into other languages, but it had an enormous impact on both
the general public and decision-makers; the impact that, especially in
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the case of the former, has lasted to the present. Academics were not
indifferent to it and because all of this, the book was a springboard for the
author’s ascent to the status of world-wide celebrity economist, perhaps
the first in the history of the trade.

The book and its insights have been recurrently revisited in the
past 100 years, like on the occasions of the economic and military
ascent of Germany under the National Socialist regime, the end of the
Second World War and reconstruction of Europe, and the recent eurozone
sovereign debt crisis, for example. Doubtless, it has provided food for
thought for decades, perhaps a full century.

The aim of this review is to, with centennial hindsight, analyse
the book and its academic contribution. The review is not to evaluate
the impact of the book on the general public opinion and in that way on
the policies that were formulated, though that significant impact is to be
acknowledged. Accordingly, the review deals only with the methodological
issues of the book, with its features as an academic contribution, and with
ten select, non-exclusive fallacies that the book has created. The character
of the book is then evaluated and some possible explanations regarding
that are suggested. The conclusion follows.

2. METHODOLOGICAL ISSUES

The author is very specific about the purpose of the book. It
is “to show that the Carthaginian Peace is not practically right or
possible” (Keynes, 1920, 14—15; italic in Original). Of course, the term
“Carthaginian Peace” refers to the peace treaty with Germany (i.e. the
Treaty of Versailles, hereafter the Treaty) and both its economic and,
up to a point, political consequences. Keynes is even more specific in
describing his approach, underlining that he is “mainly concerned in what
follows, not with the justice of the Treaty, — neither with the demand for
penal justice against the enemy, nor with the obligation of contractual
justice on the victor — but with its wisdom and with its consequences”
(Keynes, 1920, 26). The author’s concern regarding the future occupies
both his mind and the pages of his book to such an extent that the reader
occasionally feels as if the war did not happen at all and that the Paris
Peace Conference (hereafter the Conference) is or at least should be a
gathering of old friends to discuss their common future. That feeling is
reinforced as Keynes does not restrict himself to specifying the aim of the
book, so he also offers his view about the task of the Conference itself:
“to honor engagements and to satisfy justice; but not less to re-establish
life and to heal wounds” (Keynes, 1920, 10).
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The book is based on a very strong personal touch of the author
who was, in his own words, “temporarily attached to the British Treasury
during the war and was their official representative at the Paris Peace
Conference up to 7 June 1919” and he “also set as deputy for the
Chancellor of the Exchequer on the Supreme Economic Council” (Keynes,
1920, i). Accordingly, there is no doubt about Keynes’ active role at the
Conference as a senior official, a person in a position to influence the
outcome. Such a role usually produces at least two outcomes: one is an
abundance of relevant information collected during many eventful days
at the Conference and through access to various information hidden from
the public; the other is a personal touch in writing about the Conference
— which is not always the ally to the author.

The latter is evident. Perhaps it is mostly the personal touch that
provides vivid sketches of the main characters: the crucial participants of
the Conference. For example, Woodrow Wilson, the US president “was
not a hero or a prophet; he was not even a philosopher; but a generously
intentioned man, with many of weaknesses of other human beings, and
lacking that dominating intellectual equipment which would have been
necessary to cope with the subtle and dangerous spellbinders...” (Keynes,
1920, 16). Even worse for the US president “...this blind and deaf Don
Quixote was entering a cavern where the swift and glittering blade was in
the hands of the adversary” (Keynes, 1920, 17). Whoever the adversary
was, perhaps the US president would not have been blind and deaf had he
followed the authors’ advice.

The sketch of Clemenceau is not only very detailed, but at least
ostensibly very gracious, since for Keynes, he is “by far the most eminent
member of the Council of Four and he had taken the measure of his
colleagues” (Keynes, 1920, 11). The author obviously likes the way
Clemenceau talks, behaves and even dresses, but the problem with the
French prime minister is not with him personally but with his aims as he
believes “in the view of German psychology that the German understand
nothing but intimidation... Therefore you must never negotiate with a
German or conciliate him; you must dictate to him” (Keynes, 1920, 13).2
Although the author provides no evidence for such Clemenceau’s beliefs,
very early on in the book the reader is provided with a prime suspect for
the Carthaginian Peace, brought on by the Conference.

There is no detailed sketch of UK Prime Minister Lloyd George,?
but the author assesses him as a seasoned and skilful politician. He

2 Annoyed with such an intrusion in the personalities of the Conference
participants, Taussig (1920, 383-384) in his review of the book points out that “This
degree of intimacy with the character of the actors is vouchsafed only to writers of
fiction”.

3 The reasons for Keynes’ decision not to include a sketch of Lloyd George in

the book are provided in Harrod (1971). The sketch is not magnanimous to Lloyd George
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possesses “swiftness, apprehension and agility” (Keynes, 1920, 17) and
“his natural instincts are... right and reasonable” (Keynes, 1920, 53).
All the problems stemming for the UK prime minister are due to his
decision to call for general elections immediately after the Armistice,
which Keynes considers “an act of political immorality” (Keynes, 1920,
52). In the election campaign Lloyd George promised substantial wealth
transfer from Germany to the UK constituency and because of this harsh
reparation terms were imposed on Germany in the Treaty. In short, the
UK prime minister is a political opportunist whose immoral behaviour
made him a secondary suspect for the Carthaginian Peace.

Although the book does not contain sketches of any members of
the German delegation, there are extensive and affirmative quotations of
the main address by the head of German delegation, Foreign Minister
Ulrich von Brockdorff-Ranzau, emphasising the values of the German
reply with the “justice and importance of much of its content” and a
“truly broad treatment and high dignity of outlook” (Keynes, 1920, 26).
Alas, these qualities were not relevant with the ardent determination of
the two to make the Carthaginian Peace and the blindness and deafness of
the US president preventing him from stopping them in their endeavour.

As in many other cases, the bold judgments and uncompromising
insight of the author are not followed by any evidence or at least the
evidence is not cross-checked. Many of the insights are nothing but
assumptions treated as axioms, like those of the motives of the peoples
and nations. For example, “it was the policy of France to set the clock
back and to undo what, since 1870, the progress of Germany had
accomplished. By loss of territory and other measures her population was
to be curtailed; but chiefly the economic system, upon which she depended
for her new strength, the vast fabric built upon iron, coal, and transport,
must be destroyed” (Keynes, 1920, 14).* Furthermore, on a more personal
level, “Clemenceau’s aim was to weaken and destroy Germany in every
possible way,... he had no intention of leaving Germany in a position to
practise a vast commercial activity” (Keynes, 1920, 58). Keynes provides
no evidence supporting that insight. Contrary to this insight, it is far more
logical, taking into account the situation in his country after winning
the war, that Clemenceau’s aim was, in the short term, to facilitate

(“this half-human visitor to our age”), especially regarding his motives. Skidelsky (1983)
provides the omitted part of the book on Lloyd George.

4 Nonetheless, in the other section of the book, considering the issue of the
Allies countries’ public expectations, Keynes himself contradicts this insight. “The more
extravagant expectations as to Reparation receipts, by which Finance Ministers have
deceived their publics, will be heard of no more when they have served their immediate
purpose of postponing the hour of taxation and retrenchment” (Keynes, 1920, 36).
So, according to this insight, it is about domestic public opinion, not about destroying
Germany after all.
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reconstruction of the French industrial (primarily mining) facilities and
infrastructure, destroyed by the German armed forces, as well as to ensure
that France will service its financial obligations to the creditors (mainly
the US), and in the long term to obtain sustainable national security for
France against Germany and its invasion. With centennial hindsight and
with insight in an abundance of documents, historiography confirms this
very logic (MacMillan, 2001; Tooze, 2014; Neiberg, 2017; and Sharp,
2018).

Not only is evidence not provided throughout the book, but there
is patronising attitude towards the countries on the winning side. For
example, Keynes specifies that “If the European Civil War is to end with
France and Italy abusing their momentary victorious power to destroy
Germany and Austria-Hungary now prostrate, they invite their own
destruction also, being so deeply and inextricably intertwined with their
victims by hidden psychic and economic bonds” (Keynes, 1920, 1-2). Not
only that, according to the author, although uncorroborated by evidence,
destruction is the aim of France and Italy, but the leaders of these two
countries are not aware of their own destruction in due course, if they
accomplish that aim.

In cases when evidence is provided in the book, it is not cross-
checked. For example, Keynes points out that the official at the
Conference “learnt from the lips of the financial representatives of
Germany and Austria unanswerable evidence of the terrible exhaustion
of their countries” (Keynes, 1920, 3). It is undisputable, nonetheless, that
there were strong incentives for the financial representative of the two
countries not to tell the truth, not to be unbiased and to overestimate the
difficulties and exhaustion in their own countries, not only hoping, but
actively trying to achieve that the peace terms regarding reparations are
not so harsh for them. Nonetheless, the author takes these testimonies for
granted and builds his case of that evidence, without any independent
testimony. One way or the other the word incentive is hardly mentioned
in the book. The economics of the time, obviously, did not understand
properly the role of incentives, but that methodological drawback can
lead to the wrong conclusions.

From time to time, Keynes claims that his own strong value
judgments, whatever the ground for them is, are widely accepted, almost a
conventional wisdom. “The judgment of the world has already recognized
the transaction of the Saar as an act of spoliation and insincerity” (Keynes,
1920, 33). It is hardly probable that the world was very focused on the
transaction of the Saar in spring of 1919 and it is very unlikely that
France, no doubt a part of the world, shared that very value judgment.

Taking into account these methodological drawbacks, it is not
surprising that the book produced a number of fallacies. With centennial
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hindsight, this review addresses only ten of them. The analysis of some
of these provides evidence on further methodological flaws of the book.

3. FALLACIES OF
THE ECONOMIC CONSEQUENCES OF THE PEACE

3.1. 1% Fallacy: The Treaty is Not Fair to Germany

Keynes first objection, that the Treaty is not fair to Germany, is based
on the procedural grounds as the author takes into account the sequence of
events that have led to the Treaty. After a military disaster on the Western
Front and the collapse of the German Army, though not mentioned by the
author, it was the German Government, based on the advice of the military
leaders, which on 5 October requested the ending of the war, in a note to
the US president, accepting the Fourteen Points. Following the exchange
of notes, and after the final note of the US administration (signed by
Secretary of State Robert Lansing, on the behalf of the president) on the
behalf of all the main Allies on 5 November, stipulated that the peace
terms will be based on the Fourteen Points (formally referred to as the
speech of 8 January) with some additional provisions. One of them is
that “compensation will be made by Germany for all damage done to
the civilian population of the Allies and their property by the aggression
of Germany by land, by sea and from the air”.’ Based on that note, the
German Government formally requested negotiations for an armistice on
7 November. On 11 November an armistice agreement was signed and
became effective on the same day.

According to Keynes, the Treaty is essentially a breach of “the
Contract between Germany and the Allies resulting from the exchange
of documents” and the contract provisions are “plain and unequivocal”
(Keynes, 1920, 24). The first problem with that insight is that there was
no contact whatsoever between the governments and the only document
that the German side signed is the Armistice agreement.® The exchange of
notes cannot be considered a contract and no contractual obligations for
the parties can be generated from such an exchange. Furthermore, many
provisions of the Fourteen Points and subsequent speeches of the US
president are nothing but principles. Even Keynes writes about “spirit,
purpose and intention” (Keynes, 1920, 25) and these elements simply do

> The document is retrieved from: https.//history.state.gov/historicaldocuments/
frus1918Supp01v01/d385 (last visited 10 January 2020).

® The Armistice Agreement is not very extensive on economic issues. There is
only one general provision in the Agreement: “Reparation for the damage done” (Article
XIX). It is quite impossible to demonstrate that such a general provision had been violated
by any peace treaty based on the Agreement.
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not constitute contractual obligations, so obligations of that kind cannot
be violated. Finally, Keynes does not specify which of the Fourteen Points
(some of them impose very specific obligations on Germany, like the one
of the returning of Alsace-Lorraine to France) have been violated by the
Treaty. The reason is obvious: none of them were.

Cornered with all the arguments against his thesis regarding
breaching of the Contract, Keynes conveniently (for him) jumps on to
other territory — the vague one of international morality. “The German
commentators had little difficulty in showing that the draft Treaty
constituted a breach of engagements and of international morality
comparable with their own offence in the invasion of Belgium” (Keynes,
1920, 26). Leaving aside unbiasedness of the German commentators and
invasion of Belgium as a comparison yardstick, it is now evident that
even Keynes is not taking his notion of the contract violation seriously but
moves to the elusive territory of “international morality” and its violation.
The standard of proof in that territory is, how conveniently, very flexible.

This section of the book is, however, very informative. It is now
evident that the German side was informed ex ante, i.e. before the
armistice negotiations started, that compensation would be made by
Germany for all the damage done to the civilian population and their
property and that the German war was one of aggression.” Based on this
information, among other things, the German side accepted the terms and
started the armistice negotiations. As to the procedural fairness of the
peace process, and the Treaty as its outcome, this section of the book,
whatever the intention of the author may have been, demonstrates that
the process was not unfair.® Whether the sides were satisfied with the
outcome is an entirely different question.

7 The concept of compensation of the damage to the civilian population and its
property stipulated by Wilson’s speeches and the note, and employed by the Conference is
quite distinctive to the concept of indemnity in which one side (a defeated one) covers all
the war costs of the other, winning side. Germans enforced that very concept about eight
months before the Armistice, in the Treaty of Brest-Litovsk with Russia. There was a long
tradition of Germans adhering to this concept, as indemnities were paid by France after
the Franco-Prussian War in 1871, as stipulated by the peace treaty imposed by Prussia/
Germany. This tradition was shared by other nations.

8 It is a bit puzzling that Keynes does not mention in the book a specific feature

of the Conference that could be the ground for considering the peace process unfair:
there were no negotiations with Germany, i.e. its representatives, over the terms of the
Treaty. Instead, as Clark (2017, 290) points out “draft terms formulated in copious detail
were presented to the Germans, in effect on a take-it-or-leave-it basis”. That was not the
idea at the beginning of the Conference, at least not the idea of the British and American
representatives, but it prevailed by March 1919. Sharp (2018, 38) provides the reasons
why the crucial decision makers changed their opinion during the Conference, being
aware of the fragility of their alliance. Whatever the reasons were, the take-it-or-leave-it
approach of the Allies provided grounds for German’s public relations effort to proclaim
that the Treaty is nothing but a Diktat.
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3.2. 2" Fallacy: The Great War Did Not Happen at All

Surprisingly, there is no chapter on the war in the book. Chapter II,
“Europe Before the War”, is followed by Chapter III, “The Conference”,
as if nothing happened between Europe before the Great War and the
Conference. For a hypothetical fabula rasa reader of the book, the main
question would have been what was the Conference about, because there
is virtually no information in the book about it.

Here and there, though, there is some information, for example,
that Germany invaded Belgium, although there is no information about
the invasion of France, and that the British merchant fleet suffered some
losses, though it is not mentioned that these losses were due to the
unrestricted submarine warfare by the German Navy. Nonetheless, apart
for this scattered intelligence, there is no general information about the
war. Not only is there no information on the role of Germany in starting
the Great War, or information that the war was not conducted on German
territory, but also there is no information that it had virtually no effect on
German industrial capacities, infrastructure and its merchant fleet.

What is particularly missing from the book are the insights about
how the war damage to the civilian property on the occupied territories
had been created. It was “Germany’s deliberate sabotage of mines,
factories, orchards and other property in the 1918 retreat and even after
the Armistice...” (Sharp, 2018, 37) that are not mentioned in the book. It
was the deliberate flooding of coal mines in northern France, the source
of its cooking coal, during the 1918 German retreat, that had a substantial
impact, because it took a decade to restore normal production. Furthermore,
“during the fighting, whole industries were removed to Germany from
France and Belgium” (Marks, 2013, n. 52). After the Armistice, some of
the property that could be moved easily, like rolling stock, agricultural
equipment, seed and cattle, was deliberately moved to Germany after the
Armistice and contravening the Agreement, as a segment of “economic
warfare” even subsequent to the straightforward one (Marks, 2013, 643
and n. 52). Accordingly, the damage done to civilian property in Belgium
and France was not damage that was the unintended consequence of
warfare, i.e. legitimate military activities, restricted to the battlefield, but
the result of deliberate, widespread and very well-organized actions by
the German armed forces. In short, it was the intentional infliction of
damage unrelated to the war effort.

Although unrestricted submarine warfare practice by the German
Navy was not an unintended consequence of naval warfare, but its essential
and unavoidable part, it was also a deliberate, widespread and very well-
organized activity directed at the destruction of civilian property. None of
these events and actions are even mentioned in the book. As the author is
obsessed with the future, this could be an explanation for neglecting the
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past, although in that case Chapter II “Europe before the War” should not
have been included in the book. It would be highly speculative to consider
the reasons for such inconsistency. One way or the other, according to the
book the Great War did not happen at all.’

3.3. 3" Fallacy: Death Sentence for Many Millions

In response to the draft Treaty that was delivered to the German
Government, its Foreign Minister Ulrich von Brockdorff-Rantzau
addressed the Conference with a three-hour response. Keynes extensively
quotes this address with its final sentence: “‘Those who sign this Treaty
will sign the death sentence of many millions of German men, women
and children’* (Keynes, 1920, 90), and finally subscribe to the view, as
Keynes’ following sentence in the book is simply “I know of no adequate
answer to these words” (Keynes, 1920, 91). In short, millions will die.

In hindsight, there is no evidence that a single German man,
woman or child died as a consequence of the signing the Treaty.!? But this
insight is a bit trivial. What is much more important is what is missing
in the book: Keynes does not comment on the features and results of
the German approach to addressing the Conference. The author is, to
use his own words describing the US president, blind and deaf in this
case. For a side that would like to change the draft Treaty, this approach
was far from effective. Three hours of the speech in legalistic German,
described as pedantic, with the speaker sitting contrary to diplomatic
protocol (Tampke, 2017, 139), and the content full of accusation of the
Allied countries, their governments, i.e. the participants of the Conference
that Brockdorff-Rantzau was addressing, did not go well with them. On
his way out the US president commented: “Germans are really a stupid
people. They always made the wrong thing... They don’t understand
human nature. This is the most tactless speech I ever heard” (Tampke,
2017 139; Neiberg, 2017, 73). Lloyd George agreed: “it was deplorable
to let him talk” (Tampke, 2017, 139) and confess to Clemenceau that “the
speech at long last made him understand why French hate the Germans
as much as they did” (Neiberg, 2017, 73).

So, there is no doubt that Brockdorff-Rantzau did a poor job
of making Germany’s case at the Conference and convincing the
representatives of the Allies to be more benevolent to his country in the

 Nonetheless, as demonstrated by Boff (2019), even focusing only to the
ostensible consequences of the war, i.e. the aims accomplished by the war, the book
played a major role in constructing the image in Great Britain of the Great War as “a
mass slaughter of epic futility”.

10 Mantoux (1944), also in hindsight, provides a list of Keynes’ predictions from
the book that proved to be wrong, especially those regarding iron and steel output, and the
output and productivity of the coalmines in Germany and Europe.
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terms of the Treaty. Nonetheless, that does not necessarily mean that
Germans are stupid, to use the words of the US president, but perhaps
that the priorities of von Brockdorff-Rantzau and the German government
were something else. The content of the speech, its structure (he made
his own Fifteen Points, one more than Wilson) and the information that
he leaked the speech to the press before the Conference counterparties
have a chance to see it (Neiberg, 2017, 73), infer that this speech was
nothing but a public relations exercise and that “was chiefly addressed to
the German domestic audience” (Tampke, 2017, 139).

Such an orientation of the German Government delegation was
rather rational in the time when it was inevitable that Parliament was
about to take a vote on ratifying the Treaty that would be imposed on
Germany, so it was the executive government’s legitimate policy to
ensure that none of the members of the cabinet were labelled as traitors in
the wholesale political accusations that could be expected. Accordingly,
this specific government policy is not a problem. The problem is that
the author of the book fully subscribed himself to such a policy, and the
PR activities in its implementation. And that very subscription made his
predictions, not only about the many millions of deaths, quite wrong.

3.4. 4™ Fallacy: The Role of German Fleet and Colonies

Keynes is appalled by a provisions of the Treaty that “Germany has
ceded to the Allies all the vessels of her mercantile marine exceeding 1600
tons gross, half vessels between 1000 tons and 1600 tons,...” and “has
ceded to the Allies all her rights and titles over her oversea possessions”
(Keynes, 1920, 27). The reason for such attitude on the part of the author
can found in his insight that “The German economic system as it existed
before the war depended on” among other things “Overseas commerce
as represented by her mercantile marine, her colonies... and the overseas
connections of her merchants” (Keynes, 1920, 27).

The problem about this author’s insight is that he himself undermines
it in the book. The statistics on the first and second largest customer as
well as the first and the second largest source of supply includes only
European, most of them neighbours, not overseas countries, let alone
colonies (Keynes, 1920, 7). German investments were focused in Russia,
Austria-Hungary, Bulgaria, Rumania and Turkey (Keynes, 1920, 7) —
hardly overseas countries, and definitely not German colonies. A table on
the regional structure of German foreign trade in 1913 (Keynes, 1920, 77)
identifies the United Kingdom, Russia and the United States as the main
foreign trade partners — although the US is an overseas trade partner;
there is no foreign trade role of German colonies whatsoever.
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Although the author himself undermines the case for economic
relevance of Germany overseas trade and the economic role of German
colonies, he believes that requisition of the vast segment of German
merchant fleet would have adverse effects on German economy. “Germany
will have to pay to foreigners for the carriage of her trade such charges
as they may be able to exact, and will receive only such conveniences as
it may suit them to give” (Keynes, 1920, 27). The reader is confounded
by this sentence. It is not clear what the problem is: the sheer fact that
foreign shipping companies will transport German export and import or
the fare that the German exporters and importers will bear, or both. As to
the first issue, merchant fleet is not a navy; it consists of companies that
provide maritime transportation services on the international market on
commercial grounds and it provide it to the foreign trading commercial
companies, not to nations. Hence, it is irrelevant whether German export
or import, arranged by the foreign trade companies, is transported by a
German or, say, a US shipping company and which companies are paid
for that service. As to the fares, there is a single equilibrium price on the
international maritime shipping market, established by competition of the
maritime shipping companies in that market, and there is a no evidence
that there was any incentive for price discrimination against transportation
of German merchandise, either its export or import.

The equilibrium price of international commercial shipping at the
time was most likely higher than before the war, due to the lack of supply
of the service, because of the capacity constraint created by unrestricted
submarine warfare of the German Navy, and destruction of substantial
shipping capacity of the merchant Allied fleet, especially Great Britain’s.
Nonetheless, Keynes just does not mention these losses, nor that these
loses were quite a justified rationale for the requisition of the German
fleet in order to compensate for the damage done to civilian property —
merchant ships,'! let alone that in due course high equilibrium prices of
maritime transportation provide incentives for shipbuilding and expanding
the supply of this commercial service, bringing the prices down.

Finally, the quoted sentence reveals Keynes’ mercantilist attitude:
Germany should have its own merchant fleet and only that fleet should
be used for the maritime transportation of German exports and imports,
i.e. it should not “pay foreigners” for that service, even if the foreign
companies are more efficient and thus, due to competition, provide better
commercial terms. The same attitude can be spotted in the case of the
coal industry and Keynes’ attitude towards border rearrangements that
would award Upper Silesia to Poland. “Economically it is intensely

" In another chapter Keynes specifies that the total losses of the British mercantile

vessels numbered 2,479, with an aggregate of 7,759,090 tons gross (Keynes, 1920,
50). Keynes does not provide the comparable figures for the requisition of the German
merchant fleet, so the reader cannot conclude which part of the British merchant fleet
losses had been compensated by the requisition of the German merchant fleet.
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German; the industries of Eastern Germany depend upon it for their coal,
and its loss would be a destructive blow at the economic structure of the
German State” (Keynes, 1920, 34). As if those coalmines did not have
incentive to earn profit by exporting the coal to traditional customers in
eastern Germany, supplying it with coal instead of searching for virtually
non-existent new customers in their own nation state. Obviously, Keynes
downplays or even neglects the virtues of free international trade, violating
one of the Fourteen Points, and implicitly subscribing to autarchy as a
preferred option, at least for Germany.'?

In short, Keynes’ writings in the book about German colonies and
its merchant fleet could be described, by borrowing the title “much ado
about nothing”.

3.5. 5t Fallacy: The Damage Done and the Reparations

Keynes does not doubt the principle that “compensation will be
made by Germany for all damage done to the civilian population of the
Allies and to their property by the aggression of Germany by land, by sea,
and from the air”, as there is a clear difference between the concept of
compensation to the civilian population and indemnities for the general
costs of the war. The devil is, as usual, in the details, with three specific
interrelated questions. First, what constitutes the damage? Second, how
should the damage be calculated? Third, what is the amount of damage?

As to the first question, physical damage to the civilian population
property is beyond dispute. The implication is that the physical damage is
limited to the direct actions of the German armed forces, i.e. the German
Army in the occupied parts of Belgium and France, and the German Navy
on the sea against Allies, mainly the British merchant fleet. Nonetheless,
the expectations of the British constituency were higher, taking into
account that France and Belgium would receive bigger amount of
compensation due to the occupation of their territory. So, it was the UK
prime minister’s idea that the compensation should include amount of
the allowances granted during the war by the Allied Governments to
the families of mobilised persons and the amount of the pensions and
compensation in respect to the injury and death of combatants, payable
by these governments. Keynes opposes the idea and rightly so. This is
not compensation of civilians, but the compensation of governments. The
author rightly points out that, by using the same logic, general costs of war
are costs to the taxpayers, i.e. civilians, hence indemnities for the general
costs of war should be treated as compensation of the civilians for the

12" As demonstrated by Aly (2005) and Tooze (2006), escaping international trade
and creating self-sufficient autarky — since Germany must control everything — was
precisely the economic motive for the imperial expansion of Nazi Germany, especially in
the East. Acquiring the Lebesraum is exactly that — gaining resources and organising their
exploitation, including the slave labour, under own terms.
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damage (increased taxes) done to them because of the war. Nonetheless,
the political economy argument won, and these compensations were, at
least in principle, included in the reparations.

The second question is how the damage should be calculated.
Keynes is annoyed with the various high figures circulated by the
representatives of the Allies and he boldly steps forward with his own
estimate, done in a vague way that is incomprehensible to the reader,
ostensibly based on the pre-war census data of the national wealth of
Belgium and France."* His back-on-the-envelope calculation of the
physical damage ends up with US$ 10.6 billion, rounding it down to 10
billion, concluding that “it would have been a wise and just act to have
asked the German Government at the Peace Negotiations to agree to a
sum of $10,000,000,000 in final settlement, without further examination
of particular” (Keynes, 1920, 51). Nonetheless, as to the figure, the
proper way to calculate the damage is to calculate the replacement costs
of the civilian property. That procedure takes time to complete and the
result definitely could not have been delivered during the Conference. It
is very likely that this very method was used by the US Army Corps of
Engineers, which finished its report in 1921, estimating the total damage
to the Allies, excluding Czechoslovakia, Russia and Poland, at US$
40 billion (Brunett, 1965, 46), four times more than the Keynes’ own
estimate.

The German counter-proposal, made during the Conference, before
any figure was stipulated by the Allies, at US$ 25 billion is embarrassing
for Keynes, as it is two and a half times larger than his own calculation,
so he downplays the proposal, evaluating the proposal as “somewhat
obscure, and also rather disingenuous” (Keynes, 1920, 86). Furthermore,
Keynes is patronising towards German delegation, specifying that ...
[they] would have done better if they had stated in less equivocal language
how far they felt able to go” (Keynes, 1920, 87). But Keynes substantially
downplays the German counter-proposal with figures. First, the author
subtracts US$ 10 Billion from the amount Germany offered ostensibly on
various credits (four kinds of them) in their counter-proposal. Keynes just
specifies that US$ 10 billion figure is a rough estimate of all the credits,
although he provides no clue to how he came to that figure. One way or
the other, this reduces the amount to US$ 15 billion. Then, according to
Keynes, one should “halve the remainder in order to obtain the present
value of a deferred payment on which interest is not chargeable. This
reduces the offer to $7,500,000,000” (Keynes, 1920, 87).!

13 The only transparent Keynes’ calculation is the compensation for the sunk
British merchant fleet vessels, calculated at the US$ 200 per gross ton (Keynes, 1920, 50).

14" Unfortunately, Keynes does not provide the elements for his calculation of the
present value: time frame and discount factor, so that it may be repeated based on other
nominal values.
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Ostensibly, this makes the German offer (US$ 7.5 billion) for
reparations smaller that Keynes’ recommendation (US$ 10 billion) and
the embarrassment will hopefully disappear. The only problem is that
the comparison of these two figures is not methodologically correct,
since Keynes compares nominal, i.e. face value, of his recommendation
with the present value of the German offer. Accordingly, Keynes’
recommendation should be expressed in terms of its present value. The
author breaks down his recommendation into the following elements: (1)
Further credit of US$ 2.5 billion on various grounds, leaving its nominal
value to US$ 7.5 billion. (2) The remaining balance “should not carry
interest pending its repayment, and should be paid by Germany in thirty
annual instalments, beginning in 1923 (Keynes, 1920, 102). With a
discount factor of 3% (quite reasonable for the time), the present value of
the figure of the reparations Keynes recommended is US$ 3 billion. With
a methodologically correct comparison, i.e. comparison of the present
values, the German offer to the Conference was 2.5 times greater than
Keynes’ recommendation for reparations.

At the end of the day, the Conference did not specify any figure
or formula for German obligations but left the task to the Reparations
Commission. The amount that was set for paying by the Reparations
Commission in London in May 1921 was effectively US$ 12.5 billion,'
slightly more than what was Keynes’ recommendation in the book and
much less than US$ 40 billion, the amount that, according to his “rough
estimate, the Treaty demands of her [Germany]” (Keynes, 1920, 87).

As to the reparations, the crucial conceptual question is: was
it better to have a round and finite figure however it may have been
calculated, or to have the decision on the number that is flexible, that
would in due course take into account Germany’s changing capacity to
pay. Keynes insists that the Conference should have set a defined figure of
the reparations and should not have left it to the Reparations Commission.
Insight from the modern theory of economic regulation suggests that
the finite figure is better as it creates an incentive for efficiency, as the
surplus above that figure is left to the regulated entity. The problem with
that approach is that such a figure can be set too high, above the damage
done and the other party’s capacity to pay, or too low, below both values.
The probability of both errors increases if the job is done hastily, during

15 This was the total amount of A and B bonds (with thirty years maturity) issued
by Germany to the Reparation Commission. Nominally, the amount of the reparation was
USS$ 33 billion and that included C bond. It was obvious that these bonds would never been
issued and that the total figure of the German reparation was set only for calming down
domestic constituency in the UK and France. According to Feldman (1995), information
that the C bonds would not be issued was communicated to Germany through diplomatic
channels. Germany’s annual obligation was set at US$ 500 million plus 26% value of its
export. Marks (1969) considers this outcome as tremendous victory for Germany.
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the Conference and under pressures from the constituencies of the Allied
countries.

It is reasonable to conclude, following Marks (1969) and Ritschl
(2012), that the decision to postpone setting the figure to 1921 made the
reparation figure smaller than it would have been had it been set during
the Conference, since the passions and expectations of the Allies public
opinion moderated.'® Furthermore, skilful presentation of the Reparations
Commission decision in terms of public relations made constituency
of the Allied countries happy with the nominal figure that looked like
substantial — it was far above Germany’s actual burden. There was no
room for such a compromise at the Conference.

The Reparations Commission established that the annual burden
of Germany should have two tiers: one fixed and the other variable,
specified as a percentage of its export. On one hand this does not violate
Keynes’ idea of a definite figure for reparations, and on the other it takes
into account German capacity to pay, measured by its export. Not only
that the notion of capacity to pay is taken into account, but such a scheme
takes into account that this capacity is variable in time.

It is now the very concept of capacity to pay — the central topic of
the book — that should be thoroughly explored.

3.6. 6 Fallacy: Germany’s Capacity to Pay

Perhaps the most famous or rather infamous argument associated
with Keynes’ book is the one about Germany’s capacity to pay the
reparations. In a nutshell: Keynes’ position is that German capacity to pay
reparations was limited to US$ 10 billion, by strange coincidence, exactly
the same figure that Keynes presents a few pages earlier as the amount
of damage done by Germany, and far below what Keynes expects that
the total amount of German obligations would be (US$ 40 billion). That
very coincidence, and the round and definite figure, and the lack of any
methodological explanation how the calculation was done, undermines
the credibility of both figures and the methodology by which Germany’s
capacity to pay was estimated.

The first methodological problem of the book is that the concept
of capacity to pay employed by Keynes in completely static, based only
on the foreign trade balances recorded in that last pre-war year, adjusted
only for Germany’s (estimated) territorial losses. Effectively, according to
Keynes, a country’s capacity to pay does not change in time, economic
agents and government do not respond to incentives, for example those

16 As Marks (1969, 357) put it “The preference for leaving the sum unsettled
stemmed not only from political difficulties but also from the hope that, as wartime
passions abated, a more moderate settlement would be possible”.
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created by the reparations, or to external shocks. With such an attitude, it
was inevitable to conclude that Germany’s capacity to pay was constant
and rather low.!”

The second methodological problem of Keynes’ analysis is that
there is no time frame for paying the reparations, i.e. capacity to pay
is not considered over time. The same amount of the obligation spread
over say 20 or 40 years is something completely different as the capacity
to pay is ultimately linked to the GDP of the country and its share of
the annual instalment, i.e. the outflow to the GDP that matters. After all,
capacity to pay is nothing but the share of the GDP that can be extracted
from a country without a detrimental effect on its day-to-day economic
life and economic growth. In addition to that, the longer the time frame,
the more time there is for economic agents and the economy as a whole
to adjust to the new conditions, to grow and to increase their capacity to
pay.

Neglecting the link between Germany’s capacity to pay and its
GDP/GNP is the third methodological weakness, as Keynes considers the
capacity to pay only as the foreign trade surplus, as the reparations payment
“can only be made by Germany over a series of years by diminishing
her imports and increasing her exports, thus enlarging the balance in
her favour which is available for effecting payments abroad” (Keynes,
1920, 72). Based on this insight, Keynes wrongly assesses Germany’s
pre-war trade balance as the only ground for evaluating its capacity to
pay, entirely neglecting the relationship between reparatory obligations
and the GDP.!® Furthermore, Keynes neglects that the reparations are paid
(by the government) inevitably from the budgetary surplus, and such a
surplus must be achieved for the reparations to be paid.' In hindsight, it
is clear from the sequence of events following the Treaty that Germany’s

17" Even an episode unrelated to the German economy demonstrates that even static
(asset based) capacity to pay is not constant, as the destructive capacity of the German
military elite should not be underestimated. The capacity to pay is diminished by scuttling
the ships of the captured German Navy, which the German counterproposal identified
as assets that would be counted as reparation to the Allies, due to a decision of Admiral
von Reuter’s decision to scuttle, a few days before signing the Treaty, the whole German
squadron interned at Scapa Flow. Keynes does not mention this event in his book.

18 Ritschl (2012) calculated the ratio of public debt in 1921 to the GNP for France,
Great Britain and Germany (including reparations), demonstrating that the German ratio
(147%) was only slightly higher than the British (144%) and French (135%). Furthermore,
if this, international economics approach is accepted, it is not trade balance that should be
considered, but the payment balance, both the current and the capital, since it is the flow
of finances (money) that is relevant, not the flow of goods.

19 For this consideration, it is irrelevant how the budgetary surplus is achieved.
For example, it can be achieved by decreasing domestic consumption, both private (by
increased taxation, decreasing the level of available income) or public. Alternatively,
it can be achieved by borrowing either domestically or internationally, for example by
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frequent defaults on reparations were due to a budgetary deficit (Tooze,
2016), and that the deficit was primarily due to the low taxes (McMillan,
2001).2°

Ten years later, and following the Dawes Plan, the author accepts
(Keynes, 1929) that there is not one but two separate problems, a
budgetary and a transfer problem, and that budgetary surplus is a
necessary condition for paying reparations. Then Keynes focuses to the
transfer problem, i.e. the way that the budgetary surplus is transferred to
the other countries, neglecting that Germany in the 1920s had recorded
a surplus on the balance of payment, as the total inflow from abroad,
mainly due to the US loans, had been greater than the outflow. Keynes
specifies that decreasing German real wages is inevitable for increasing
export, generating the trade balance surplus and solving the transfer
problem. Nonetheless, as demonstrated by Ohlin (1929), the problem is
not on the supply, but on the demand side, as surplus on the balance of
payment increased the German demand for domestically produced goods
(consequently decreasing German export) and increased the German
demand for imported goods (increasing German import and undermining
the foreign trade balance surplus or generating its deficit). Accordingly,
the surplus on the payment balance (including reparations as the outflow)
creates the transfer problem.?! The political consequence of elimination of
the balance of payment surplus would be the decrease in the purchasing
power of German consumers and their living standard.

The problem with Keynes’ concept of Germany’s capacity to pay
was recorded immediately after the publication of the book. Day (1920,
305) points out: “The question of what the Germans ‘can’ pay involves
social and political factors which are going to have immensely more
influence on the sum that Germany actually does pay than are economic
theories or antiquated economic facts”. Hence, the alternative concept of
Germany’s capacity to pay could be a political economy one, basically
a concept of willingness to pay. As demonstrated by Sharp (2018, 40),
there are three basic disagreements between the Allies and Germany at
the Conference and after the signing the Treaty: “that its [Germany’s] pre-

emission of bonds. Hence, the broad concept of budgetary surplus is used in this paper,
irrespectively of the political consequences of how the surplus is achieved.

20 MacMillan (2001, 196) provides a political explanation of the low taxes in
post-war German, inherited from the war period, as the war effort was funded by bonds
based on domestic borrowing from the population, with the idea that indemnities paid by
defeated countries will provided cash flow for paying back the war loans. The terms of
the Treaty of Brest-Litovsk and the Treaty of Bucharest support this explanation.

21 Carlson and Jonung (2019) provides a thorough and detailed review of the

debate between Keynes and Ohlin in the transfer problem, as well as the opinion of
Swedish economists of Keynes and his contributions, and not only the one discussed in
this paper. Coming back to the transfer problem debate, according to the economists they
refer to, there is no doubt that Ohlin won the argument.
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war behaviour was the main cause of the war; that it has fought the war
using foul means; and that the military outcome was a decisive defeat”.
For the German political elite and constituency, none of these statements
were true and they both saw no reason to pay the reparation because,
according to them, Germany did not start the war, did not lose it and
fought it in a legitimate way. Accordingly, Germany’s political economy
capacity to pay was very low, if not zero, because this, according to
German public opinion, was something unjustly imposed to Germany.??
The consistent efforts of various German governments to act according
to the preferences of the constituency and to sort out the reparation issue
during 1920s indirectly confirmed this conjecture.

The insight that Germany’s willingness to pay is much more
important than its capacity to pay is nothing new. The recent contribution
to the reparation debate (Ritschl, 2012) frames the issue within the modern
theory of sovereign debt theory (Eaton, Gersovitz and Stiglitz, 1986) based
on insight of incomplete contract, i.e. imperfect and costly mechanism
for creditors to extract payment of contract obligations. The conclusion
is that these mechanisms were rather feeble and agree with Manutoux
(1944), and his insight that German reparation defaults basically were
due to lack of willingness to pay on the part of the Germans and lack of
determination to enforce the payment on the part of the Allies, due to the
substantial costs of that enforcement, as demonstrated in the occupation
of Rubhr, induced by Germany’s default on reparation obligations.?

In short, in hindsight, it is evident that Germany was not missing
capacity but rather the willingness to pay the reparations.

3.7. 7" Fallacy: All-out debt relief and investment fund as a panacea

In addition to his counter-proposal regarding German reparations,
already discussed in the Section 3.5, Keynes proposes two additional

22 This is also the position of Marks (2013) who claims that in 1921, when the
reparation burden was specified, Germany could not pay it, as it was politically and
psychological impossible, because of the intense public emotions. These emotions were
created by the German political and military elite. One of the mechanisms used to achieve
this was that Article 231 of the Treaty stipulates that the Germany accepts responsibility
for the losses and damages to property “by the aggression of Germany”, which German
elite interpreted as “the war guilt article”, i.e. as Germany accepting responsibility for the
outbreak of the Great War. Nonetheless, Article 232 specifies that it is “by the aggression
of Germany by land, by sea and from the air”, the same formulation that was used in
Lansing’s note. The word aggression in these articles obviously refers to the character
of German military operations, i.e. to the property on the territory of the Allies and ships
under Allies’ flags, not to the responsibility for the outbreak of the war.

23 Ritschl (2012) goes far beyond this insight and constructs different periods
regarding Germany’s incentives to service the reparation obligations during 1920s and
early 1930s, with the implementation of various financial schemes (the Daws Plan, the
Young Plan, etc.) up to Hoover Moratorium on debt/reparations in 1931.
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international financial schemes for post-war Europe, both deeply affected
the United States.

The first proposal is “for the entire cancellation of Inter-Ally
indebtedness (that is to say, indebtedness between the Governments of the
Allied and Associated countries) incurred for the purpose of war” (Keynes,
1920, 106). Keynes believes that this proposal “to be absolutely essential
to the future prosperity of the world” (Keynes, 1920, 106), although he
does not provide any evidence to support this bold declaration.

Undoubtedly, the level of Inter-Ally war-generated pubic debt is
significant, about US$ 20 billion, according to Keynes, about double of
what he thinks is the war damage done by Germany.>* The United States
is only a lender (US$ 10 billion); the United Kingdom is a net lender (US$
4.5 billion), but a debtor to the United States; France is net debtor (US$
3.5 billion); and the biggest net debtor is Italy (US$ 4 billion). Although
Keynes does not mention this explicitly, it is evident that reparations paid
by Germany are crucial to France and, to some extent Italy, to service
their debt obligations to the United States. Hence, the reader is tempted
to infer that if there is a cancellation of that kind, then both the pressure
for Germany to pay the reparations would be reduced.

Keynes has no dilemma that in this field, America is a key player.
“It is from the United States, therefore, that the proposal asks generosity”
(Keynes, 1920, 107). But what is that the US administration will gain
from it? Keynes points out that “A debtor nation does not love its creditor”
(Keynes, 1920, 109), more a declaration of a poet than an economist,
but perhaps the US administration, at the time of rising isolationism
in the country, considered preserving these financial assets abroad as a
reasonable leverage for at least some influence in European affairs. What
would be the cost for the US government for such a move? Keynes does
not provide the answer to this question, but it is easy to grasp. Because
most of these loans were based on Liberty Bonds purchased by US
households, the US Government would have to compensate them and that
would mean more taxation of its own constituency, now or in due course
— Riccardinan equivalence stands. Hence, only costs, with no political
benefit whatsoever. It was not strange that Keynes’ proposal was turned
down by the Americans.

At the end of his plea for debt cancelling Keynes points out:
“The existence of the great war debts is a menace to financial stability

24 The figure specified in the book is not accurate because Soviet Russia, which
is only a debtor, proclaimed sovereign default on 4 February 1918 (ten months before
the manuscript of the book went to press) with repudiating all the obligations of Imperial
Russia, meaning all of Russia’s sovereign debt. Keynes does not mention that default or
intention of the Soviet Government in the area of international finance. Accordingly, the
total amount of the debt should be reduced by roughly US$ 3.8 billion. Malik (2019)
provides substantial details and a thorough analysis of the sovereign default of Soviet
Russia in 1918, that includes all international and domestic obligations of the Government.
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everywhere. There is no European country in which repudiation may
not soon become an important political issue” (Keynes, 1920, 109). In
hindsight, it is evident that Keynes’ prediction was wrong. Again.

The other Keynes proposal is an international loan of US$ 1 billion:
a working capital loan for European countries, because “It will be very
difficult for European producers to get started again without a temporary
measure of external assistance” (Keynes, 1920, 111). Keynes supports
the idea of what should be “an international loan in some shape or
form” (Keynes, 1920, 111) and he “does not propose to enter on details”
(Keynes, 1920, 112), but he is positive about two things. First that the
lender should be the US Treasury and that this is a working capital loan,
i.e. not a reconstruction loan. In short, and between the lines, since French
and Belgium industrial capacities, as well as the UK merchant fleet, will
be reconstructed by the German reparations, by earmarking the loan as
working capital, Keynes effectively send the signal that there is no need
for reconstruction of German industrial capacities and German economy
altogether. For an obvious reason: there was no destruction whatsoever.

As to the feasibility of the loan, Keynes had no second thoughts
about it. “In short, America would have postponed her own capital
developments and raised her own cost of living in order that Europe
might continue for another year or two the practices, the policy, and
the men of the past nine months” (Keynes, 1920, 111). Then, Keynes
is even more explicit: “If I had influence at the United States Treasury,
I would not lend a penny to a single one of the present Governments of
Europe” (Keynes, 1920, 112). Hence, the author himself spotlights the
infeasibility of his own proposal. Being aware of it,>> Keynes proposes a
long-run solution. “A great change is necessary in public opinion before
the proposals of this chapter can enter the region of practical politics, and
we must await the progress of events as patiently as we can” (Keynes,
1920, 113). Nonetheless, the issue is that the solution for the short-term
problem, if it occurs at all, is inevitably long-term, due to a timeframe of
the change of public opinion. The lack of working capital cannot wait for
years to be solved. It will be solved one way or the other, by adjustments
of economic agents; it could be inferior (with lower level of output), but
it will be solved. Hence, the grand scheme that Keynes proposed several
years, which enables the public opinion to change, would just be useless.

3.8. 8t Fallacy: Soviet Russia is Neglected

Russia was not represented at the Conference, there is no question
about that. Among other good reasons why it was not invited, the most

25 In hindsight and with Paris bridges 1968 graffiti flavour, this kind of proposal

appears to be consistent with the notion of “Be realistic, demand the impossible!”, the
guideline attributed to Ernesto Che Guevara.
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important one was a dilemma whom to invite: the Soviet Government
or the White rebels fighting against it. Within that framework, Keynes
is not necessarily concerned with the long-run prospects for Russia, but
for short-run consequences of economic prosperity of the two countries:
Germany and Russia, ostensibly for some of their neighbours.

For Keynes the biggest and perhaps the only problem is how to
obtain the export of Russian wheat for the European market in 1920. He
had some clues that there were some problems with agricultural production
in Russia. Keynes stuck to euphemisms, both for the description of
the problem: “The present productivity of the Russian peasant is not
believed to be sufficient to yield an exportable surplus on the pre-war
scale”. (Keynes, 1920, 115), as well as the explanation of its causality:
“The reasons for this are obviously many, but among them are... absence
of incentives to production caused by the lack of commodities in the
towns which the peasants can purchase in exchange for their produce”
(Keynes, 1920, 115). This is Keynes’ contribution about something that
historiography recorded as the massive famine in the Russian Civil War,
due to the substantial drop of the agricultural output. This happened
because peasants were killed and/or drafted by the both sides; crops
and farms were looted and burned, transportation lines and distribution
centres were destroyed, privately property rights massively violated, to
use contemporary language, in the conditions where new (international)
wars had been either going on or could be expected soon near the western
borders of the new Russia, irrespective of whether it would be Soviet or
not. In such conditions, peasants had only one incentive: to save their own
lives and the lives of their families. It is the hindsight of historiography that
provides all these details, but it is documented (MacMillan, 2001; Tooze,
2014, Sharp, 2018) that substantial information about developments in
Russia, including the agriculture, reached Paris in the spring of 1919 and
the Conference, as their participants discussed them and exchanged views
about the future of Russia and what the position the Conference should
take on it.

Nonetheless, Keynes even at the end of 1919 (when the manuscript
of the book had been submitted to the publisher), subscribed to the
view that the main reason for the lack of exportable surplus of Russian
agricultural products is the lack of commodities in towns that peasants
can purchase. His recommendation was straightforward and for the
already experienced reader (the Russian issue is mentioned in the last
chapter of the book) hardly surprising: “Germany.... has the experience,
the incentive, and to a large extent the materials for furnishing the Russian
peasant with the goods of which he has been starved for the past five

26 Keynes description of some of them is sarcastic beyond good taste even at that
time. “Yet, unless her great neighbors are prosperous and orderly, Poland is an economic
impossibility with no industry but Jew-baiting” (Keynes, 1920, 114).
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years” (Keynes, 1920, 115). It is as if there is no problem with working
capital (the reason for the recommended international loan), no problems
regarding the civil war in Russia and its consequences, etc. A sarcastic
reader might comment that perhaps the Brest-Litovsk Treaty should be
resurrected to provide the institutional background for the suggested
arrangement.

Irrespective of to what extent Keynes’ recommendation is plausible,
it is evident that he was completely focused on the short-run issues, and
only one of them: supplying grain to the European market for 1920/1921.
He was not concerned with the long-run future of Russia, political or
economic, the future of the Revolution and Bolshevism, its impact
to Central and Eastern Europe. In that way, his position is completely
consistent with his credo “In the long run we are all dead”.”’

3.9. 9" Fallacy: The Treaty and the Rise of National Socialism

Considering the rise of National Socialism in Germany, and the
outbreak of the Second World War as an almost inevitable consequence
of the Treaty, is definitely not a fallacy of the book, but the widespread
fallacy that the book had contributed to. There is only a vague guess in
the book about the possible political consequences of this sort.?® It is in
reading the book in hindsight that a causality chain can be established.
The harsh economic terms of the Treaty, i.e. outflows due to reparations
well beyond Germany’s capacity to pay, destabilised Germany
economically, undermined its economic potentials, that denied post-war
Germany economic growth, so it plunged into wholesale recession, which
impoverished substantial segments of society and these segments became
the power base for the advent of the National Socialist Party and Adolf
Hitler himself. Marks (2013) provides an extensive list of historians who
have subscribed to this view (though not necessarily to every detail of
the causality chain), and Sharp (2018) provides such a list of diplomats,
including George Kennan, Henry Kissinger and Douglas Hurd, as well as
The Economist which in the millennial special specified that “The final
crime was the treaty of Versailles, whose harsh terms would ensure a
second world war”.

Obviously, the impact of Keynes’ book on this school of thought
cannot be underestimated. But the crucial question is whether there is
any evidence to support the mentioned causality chain. As to economic

27 It was von Mises (2005, 130) who responded to this motto saying “nearly all
of us outlive the short run and... spend decades paying for the easy money orgy of a few
years”.

28 “You cannot restore Central Europe to 1870 without setting up such strains
in the European structure and letting loose such human and spiritual forces as, pushing
beyond frontiers and races, will overwhelm not only you and your ‘guarantees’, but your
institutions, and the existing order of your Society” (Keynes, 1920, 15).
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growth, in hindsight, there is no evidence to support it, because the
average annual growth rate of the Germany economy in a decade that
followed the Treaty was 5.8% — quite a high growth rate.?’ Obviously, the
reparation burden was not a significant constraint to the dynamics of the
German economy. This insight is supported by the data on the outflows
due to the reparations expressed as the share of the GDP. In only two
years (1921 and 1922) it was more than 5%, and the average for the
period was 3.4% of the GDP.*

This clearly demonstrates that the reparations obligations were
well within the German capacity to pay, that the capacity was not a static
concept and the only proper way to express it was as the share of the
GDP. The other important point was that it was not the total amount of
the burden that mattered; what mattered was the outflows to service that
burden compared to the GDP and the prospects for financing that outflow
by borrowing funds. What actually happened in the 1920s was that
Germany, with the conclusion of the Dawes Plan, started to borrow from
the Wall Street, i.e. United States private financial institutions, and that the
inflow of funds was greater than the total outflow, reparations included.
Hence, in the decade after the Treaty and before the advent of the Great
Depression to Germany (it was effectively in 1931), the country recorded
substantial economic growth. Had the Treaty’s economic terms been
really harsh, there would have been no economic growth in Germany in
the first decade after the Treaty. Nonetheless, the growth was substantial.

The other important fact was the election results of the Germany
far-right political parties and their representatives. The National Socialist
party candidate for the president, a war hero, at least for Germans, recorded
only 1.1% of the votes in the 1926 presidential elections, and the National
Socialist Party, whatever name it used, was not able to get more than 5%
of votes on the parliamentary elections before the 1930s. The political
success of the party came only after the full-blown Great Depression in
1931. Had the Treaty’s economic terms been really harsh, there would
have been mass impoverishment and emergence of the winning far-right
in Germany in the first decade following the Treaty. Nonetheless, there
was no political success of the far-right in Germany at that time.’!

2% Based on data from Tooze (2014, 369) who compiled data from Schuker (1988)
and cross-checked it with Bresciani-Turroni (1937) and Webb (1989). The data is on the
national income, which was at the time the equivalent measure of the GDP. The annual
average growth rate included the negative growth rate of —14.3% for the year 1923 —
a hyperinflation year. According to Ritschl (2012, 5), after hyperinflation, Germany
experienced its own version of the Roaring Twenties.

30" Tooze (2014, 369). Reparation outflows are specified as reparation items in the
German balance of payment and this outflow included cash transfers, payments in kind
and all other charges.

31" This is not to deny that the Treaty produced substantial grievance of Germany’s

constituency, not only because of the reparations, but also because of the loss of colonies
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3.10. 10" Fallacy: The Relevance of the Book for Modern
Sovereign Debt Crises

Naturally, this is not the fallacy of the book itself, but the fallacy
created by the admirers of Keynes and the book. The wisdom of Keynes
from the book is praised even today and is seen as missing in the
consideration of the modern sovereign debt crisis and other economic
and social evils of the time. Moore (2012) even titles his contribution,
a review of the book, as “Keynes’ wisdom is perfect for the eurozone”,
though from the text it is not clear what is the specific wisdom of the book
that the author has in mind and why it is perfect for the eurozone. Pettifor
(2019, 492), who thinks that the book is “a bold, eloquent work unafraid
of the long view”, even considers that the “Golden Age” period, during
the several decades after the Second World War, was due to economic
policies Keynes recommended in the book. Carabelli and Cedrini (2014)
focus to Keynes’ suggestion regarding the magnanimity related to debt
forgives as a possible precondition for building trust for cooperation,
overcoming antagonisms between the actors with the eye on the Europe’s
sovereign debt crisis in the 21 century.

It is a bit surprising that a hundred years of development of
economics is simply neglected and Keynes’ insights from the book are
used for policies that should tackle modern issues. Development in the
field of sovereign default theory and methodological development in the
debt sustainability analysis have been substantial since the early 1920s, as
well as development of financial markets and instruments used on these
markets. The debate on the sustainability of Greece’s sovereign debt
clearly demonstrated that modern methods of economic analysis provide
a rather clear answer to the question. Why these answers were neglected
by policy decision makers is provided by modern political economy.*
There is hardly a need for Keynes’ topical insights, provided 100 years
ago, for proper consideration of contemporary sovereign debt crises.*

This concludes a non-exclusive list of fallacies of Keynes’ book.

and territory (about 13% of its pre-war area), take-it-or-leave-it approach of the Allies,
and general treatment of Germany as a county that lost a war. These sentiments, fuelled
by effective public relations strategy of German political elite, sustained in the whole
interwar period. It was in the aftermath of the Great Depression that these sentiments
paved the way for the German far-right to win the power, but it is indisputable that the
Treaty did not produce the Great Depression. Hence, acknowledging the grievance of
Germany’s constituency does not provide any evidence for the economic hardship due to
the Treaty — advent of National Socialism causality link.

32 Alesina, Favero and Giavazzi (2019) provide a comprehensive review of the
debate and the results of the Greek sovereign debt crisis and its impact to eurozone
stability.

33 Annas, Pienkowski and Rogoff (2020) provide a thorough insight of modern
sovereign debt theory and best practices, demonstrating how advanced this discipline
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4. POSSIBLE SOURCES OF THE FALLACIES

What is the source for these and other fallacies of the Keynes book?
The straightforward answer is the character of the book. It was noticed
in a very early review of the book that “It is written by an economist on
an economic subject, but it is not, and cannot have been designed to be,
a contribution to economic literature. It is a political tract. ...it is meant to
rouse public interest and to force political action, and to reach that end it
follows methods which are far removed from those of the strict scientist”.
(Day, 1920, 301).

In modern language, Keynes’ book is an advocacy piece, not a well-
balanced academic contribution. And it was a very powerful advocacy
piece, as “It was the power of its political polemic rather that the cogency
of its economic analysis that generated its reputation” (Clark, 263). The
book was aimed at and was very successful in swinging public opinion,
primarily in Britain, against the Treaty and for a lenient reparation
policy towards Germany. There was no need to swing German public
opinion, and the French was unlikely to change. The effects of that swing
have endured for many years as well as the reputation of the book. As
Marks (1969, 364) points out “It is probably impossible to exaggerate
the influence of The Economic Consequences of the Peace. A whole
generation of the intelligentsia, especially in the English-speaking world,
came to believe that the reparations burden under the Versailles Treaty
was both vicious and unpayable”. It is precisely because the book is an
advocacy contribution that the fallacies were very likely created.

The durability of the effects of the book on the public opinion
is a bit puzzling, as the book was obviously written with the short-run
objective: swinging public opinion and shaping policies towards Germany
immediately after the end of the Conference. Such an orientation means
that the recommendations of the book are followed by predictions of what
would happen if the recommendations are not implemented, basically a
threat of what would happen if the recommendations are not accepted.>
In principle, this is a risky strategy of the author, because if that does not
happen, if the predictions do not come true, the book loses its creditability
in the long run. Although it is evident in hindsight that many of Keynes’
predictions did not come true, the main one being about the gloom and
doom of Germany’s economy post-Treaty, the impact of the book on
public opinion has been very durable, and for the general public at least,

of economics is. Browsing this book provides information on what is missing from the
Keynes’ analysis of Germany’s capacity to pay.
3% This approach is based on the assumption of the inevitability of the events,

the inevitable cost of advocacy approach. Modern historiography has demonstrated
(MacMillan, 2009) that nothing is inevitable in history.
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the credibility of the book has not been undermined. This puzzle is yet
to be explained, especially taking into account that there is evidence that
Keynes himself regretted having written the book.%

The other important question is why a splendid economist, endowed
with all the methodical knowledge in the economics of that time, decided
to write an advocacy book with all the methodological shortcomings,
some of them identified in early reviews (Day, 1920; Taussig, 1920) and
some of them referred to in this review. An additional question could be
why write an advocacy book favouring Germany. One could explain that
by his inner moral need. Kasper (2010) points out Keynes’ legacy as a
public intellectual, motivated throughout his lifetime by an inner moral
need to voice the truth in times of social crises. Even if this idealistic
view of Keynes is accepted, the question remains regarding the “voice
of truth”, as truth can hardly be discovered through advocacy, but rather
through rigorous academic study. This is obviously not a promising way
of considering the answer to the question why the book was written in
the way that it was.

Neither is an opposing view about Keynes as a moral villain, a
German agent who deliberately worked for the German cause because
his Germanophile sentiments, not divergent from the attitude of his
social class and peer group and perhaps due to the conflict of interest, as
suggested by Tampke (2017).%¢

Even if Germanophilia is not a proper word, sympathy for
Germany, its culture, accomplishments and civilisation were not missing
from British society and especially its intellectual elite at the end of the
19" and the beginning of the 20™ century, as described by Clark (2013),
who takes that attitude into account in the analysis of the environment
in which the decisions that eventually lead to the Great War were made

35 According to the testimony of Wiskemann (1968, 53), after 1936, when
Germany was in full economic and political swing, under the new National Socialist
administration: “I met Maynard Keynes at some gathering in London. ‘I do wish you
had not written that book’, I found myself saying (meaning The Economic Consequences,
which the Germans never ceases to quote) and then longed for the ground to swallow me
up. But he said simply and gently ‘So do I1.”.

36 The ostensible conflict of interest was due to Keynes who “fell in love with a
German financial delegate to the conference, the banker, Dr. Melchior”. (Tampke, 2017,
206), an event mentioned by Skidelsky (1983). Clark (2017, 289) quotes Keynes’ words
“In a sort of way, I was in love with him” from the essay to be read to the Bloomsbury
group, explaining that Keynes “fed Bloomsbury appetite for sexual innuendo”. MacMillan
(2001) downplays the whole affair, being sceptical that anything like that really happened.
Ferguson (1998, 400—401) shed more light on the relations between Keynes and Melchior,
providing evidence that the Keynes proclamation of love refers to the Melchior intellect
and his analysis. It seems that the conflict of interest explanation is not found on facts,
though its consideration provides additional evidence of Keynes’ unconstraint belief in
accuracy of the inputs provided by the German representatives.
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— a process that he characterised as sleepwalking. Keynes was a part of
that elite and shared its value judgments. Furthermore, Keynes was a
member of Bloomsbury Group, whose members shared a pacific stance
and perhaps his engagements in the UK Treasury during the war created
the need for redemption. One way or the other, Keynes personality was
complicated and a simple answer to the question of motives for such a
book will apparently be lacking.

Furthermore, it is inevitable to take into account the strong
personal touch in the book, originating, among other things, from the
frustration and perhaps even malevolence of the author whose ideas
were rejected at the Conference, or at least not fully appreciated by the
crucial decision makers of the Treaty. Perhaps this frustration, which does
not necessarily contradict the genuine feeling of injustice, can explain
some of the passages in the book, its bitter style and main findings. It is
understandable — John Maynard Keynes was only human, save the view
of his most ardent supporters.

Perhaps the story of the motives should be moved to fiction and The
Remains of the Day character of Lord Darlington (Ishiguro, 1989). It was
he, a noble, honest and old fashion English gentleman, a man of virtue,
who participated in the Great War, but he thinks that after his side won,
there should be no more animosity between England and Germany. He
feels sympathy for the suffering of the Germans, and genuine regret and
guilt about the post-Versailles treatment of Germany, hence he decides to
do something about it. Darlington Hall is a place of these efforts, but he
never understood the true German agenda and the way he has been used
in it. Perhaps the biggest difference between Lord Darlington and Lord
Keynes is that the former ended up being labelled a Nazi sympathizer
and a traitor, which ruined his reputation and left him a broken and
disillusioned old man at his death. Contrary to that, Lord Keynes’ glory
as an economist of a superior mind and a person of superior morality
lived on to our days.

5. CONCLUSION

John Maynard Keynes’ The Economic Consequences of the Peace
is an advocacy book and because of this it is inevitably biased. Its target
audience was the general public, aiming to create the public opinion that
would support recommended policies, favouring Germany. It made no
academic contribution whatsoever.

In hindsight, it is evident that the book created many fallacies, some
of them considered in this review, and that many of the predictions from
the book were wrong. Perhaps the most important wrong prediction was
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that Germany would be economically ruined by the terms of reparations
imposed by the Treaty. Contrary to that, Germany bounced back after the
Great War. The thesis that the harsh economic treatment of Germany by
the Treaty is to be blamed for the advent of National Socialism is at odds
with the facts.

Perhaps the greatest puzzle is why an advocacy book that was so
wrong about so many things made such an extraordinary impact on both
academia and the general public opinion for so many years. Its reputation
is alive and well, it seems, even after 100 years. This is the puzzle that
remains to be solved.
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Basu, Kaushik. 2018. The Republic of Beliefs: A New Approach to
Law and Economics. Princeton: Princeton University Press, 238.

In the words of former UK Prime Minister Gordon Brown, “In
establishing the rule of law, the first five centuries are always the hardest.”
(p.5) How and why does “the law of the books” transpose into real-life
practices? How can simple “ink on the paper” explain change in human
behavior?

Intuitively and without reading extensive legal scholarship on this
matter, underpinned by contributions from other fields such as philosophy,
sociology, and economics, the answer is straightforward. It is the threat
of sanction with a certain probability that induces people to abide by the
rules. Kaushik Basu, former chief economist at the World Bank, calls
into question this trivial conjecture, inspired by numerous examples of
excellent policies that did not produce the desired effects: from food
subsidies for the poor to anti-corruption laws. In his latest book, Basu
promises to offer new methodological underpinnings to the study of law
effectiveness and implementation, which he denotes as the “focal point
approach with behavioral features”. Abstract as it may appear, it is only
towards the end of the book that the reader is able to fully grasp the
multifaceted meaning of this term. The underlying idea, which the author
develops through different game theory models, is that the difference
between laws that are followed and those overlooked lies in the beliefs of
ordinary people and their expectations about the beliefs of other members
of society.

The structure of the book can be divided into two parts. In the
first several chapters the author develops a new methodological approach
within law and economics, followed by a discussion of potential avenues
of application. In the second part, he explores how the new approach
interacts with some of the closely interconnected concepts of social
norms, politics, and legitimacy.

" Lecturer, University of Belgrade Faculty of Law, ana.odorovic@ius.bg.ac.rs.
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Despite high regard for the law and economics as a discipline, Basu
has skeptical views on “neoclassical law and economics”. Before diving
into its flaws and inconsistencies, the author offers a primer on standard
models of game theory to cater to readers with limited background in
economics. Using mainly the prisoner’s dilemma as an example, the
author explains the concepts of interactive rationality and the Nash
equilibrium — a situation in which no single individual can do better by
unilaterally deviating to a different behavior i.e. strategy, given the set
of feasible strategies. Such an equilibrium may nevertheless be inferior
from society’s point of view — all individuals may be better off if they
decide to cooperate. This is where the law steps in, by punishing those
individuals who defect, changing individual payoffs, and steering society
towards better outcomes. In other words, the law makes cooperation in
everyone’s best interest.

At this point, the author introduces, in his view, the major fault line
in conventional law and economics thinking. He takes for granted that
enforcers of the law are “robots who will automatically do what the law
asks them to do” (p. 35). If everybody ignores “the ink on the paper” and
continues behaving in the same way after the enactment of the law, their
payoffs will remain the same. For this reason, the author emphasizes the
need to include enforcers of the law, i.e. the police, the magistrate, the
government, into existing game-theoretical models as players. From there,
the author derives the central thesis of the book: once the game is fully
described, once all players are taken into account, the law itself cannot
change payoffs; it can merely guide individual behavior to one of the
preexisting equilibria. This striking and, at first glance, counterintuitive
conjecture is further developed through the concept of the law as the
focal point.

The idea behind the focal point is that once people face the problem
of selecting one among multiple equilibria, they need some sort of
guidance that directs their behavior to a superior equilibrium. The author
illustrates this again using the framework of the prisoner’s dilemma,
with the “tweak” of introducing the law enforcer as the third player. The
enforcer decides whether to enforce the law against the other two players,
i.e. the citizens, who can cooperate or defect. In the example that the author
uses, there are two equilibria: one in which the two players defect and the
law enforcer chooses not to enforce the law, and other one in which the
two players cooperate and the law enforcer chooses to enforce the law.
The main argument used here is that the enactment of the law merely
changes people’s expectations of how others will behave, including the
law enforcer, leading the players to choose the superior equilibrium (in
the example at hand, the cooperation). From there, the author advances
an argument as to why some laws are not implemented in real life: they
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simply direct players to a non-equilibrium point, in which at least one of
the players, the citizens or the law enforcer, is better off not behaving in
the way recommended. At a more intuitive level, what the author tries to
argue is that a law will be followed only if citizens hold expectations that
the law will be enforced against them in the case of non-compliance, and
this usually holds in societies in which state agents bear consequences if
they choose not to act on an infringement of the law. When arguing that
the law itself does not change the payoffs of players, the author claims
that, at least theoretically, a society can punish individuals who defect
even in the absence of the law. The law merely makes such expectations
more salient.

There are several inconsistencies in this approach. It is
counterintuitive that, in the game that Basu uses as an example, the
enforcer of the law (e.g. the police officer) has lower payoff if they choose
enforcement as opposed to non-enforcement. Presumably, this is because
enforcement creates costs. However, it is unclear what may incentivize the
police officer to choose to enforce the law. If it is the threat that they will
be punished by someone higher in the hierarchy, as the author suggests
(p. 52), there should be costs associated with non-enforcement, which
are not presented in Basu’s model. If one would consider such costs, it
is difficult to contemplate how they can exist in the absence of the law.
To use one of Basu’s real-life examples, while it may be theoretically
possible for a police officer to punish someone who exceeds the speed
limit of 70 m/h even without the law, it is unclear why the police officer
would face negative consequences if they omit to do so. Put differently,
only the law can change the incentives of the police officer, and thus,
the expectations of potential infringers, which implies that the law has
to change the payoffs of players, contrary to what the author claims.
Alternatively, if the incentives of the police officer are perfectly aligned
with the interests of society as a whole, and therefore they are inherently
inclined to behave in society’s best interest, the question is how is such
an interest articulated. If one nevertheless supports Basu’s proposal
that the game theoretical models looking into law effectiveness should
be expanded to include the law enforcer, it is unclear why the model
does not include several players each representing a different level of
enforcement, including judges, the government and the constituency. This
is partially addressed in the subsequent chapter when the author discusses
an extensive-form game in which in period three there is another game
played between the policeman and the magistrate. Complexity appears
to be an obvious drawback when one tries to offer a full account of why
laws are obeyed.

There is another related question that the author tries to answer in
the subsequent chapter. If all the outcomes and associated payoffs of the
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game were available even before passing the law, how can the law make
any difference? Isn’t that just a “cheap talk”, to use the jargon of game
theorists? If the enactment of the law is a costless announcement, it is
expected to be inconsequential. The author argues that the enactment of
the law might not be costless for the individuals engaged in the process.
Once the lawmaker is included in the game, the costs that the lawmaker
incurs produce the “burning money” effect, i.e. it serves as a signal what
they intend to do, again directing society to one of the equilibria. After
reading this chapter, the reader is likely to remain puzzled by the question
as to who is the lawmaker: the constituency, which is also subject to the
same law, or an abstract ruler with some exogenously given preferences.

In an attempt to further address potential controversies of his
approach, Basu discusses the distinction between laws and social norms.
Here, he reiterates the main thesis of the book that, in a well-defined
game, any outcome that can be achieved by the use of laws, can be
achieved without laws. In the author’s view, social norms, similar to
laws, are “nothing but a convention that helps you guess what the other is
likely to do” (p.93). He uses three interesting examples in which societies
can settle in different equilibria: (un)punctuality, discrimination, and
child labor. In the first example, he explains how less punctual societies
are caught in an unpunctual equilibrium: if one expects that the other
person will be late, one is better off being late, too. As to societies with
widespread discrimination in labor markets, the author claims this it is
rational behavior in markets with a strategic complementarity. If other
members of society discriminate in favor of a certain group, hiring a
member of this group leads to higher productivity. In other words, one
may discriminate simply because a certain race, gender or caste matters
to others. However, they might be reasoning in the same way. Along
similar lines, Basu offers an interesting explanation as to why child labor
might be prevalent in some societies, as a consequence of a rational
behavior. In his view, this is a cooperation game between parents, i.e.
low-skilled workers who settle in a bad equilibrium of sending children to
work and themselves earning low wages, instead of withdrawing children
from the labor market, which in turn would increase adult wages. From
there, the author claims that the fundamental difference between social
norms and laws is that the former is self-enforcing, whereas the latter
requires the involvement of functionaries of the state taking certain
actions. There are two issues with this reasoning that are unclear. Firstly,
social norms, in contrast to morals, are not self-enforcing; they simply
require a less formal mechanism of enforcement by society in comparison
to laws. Secondly, Basu does not discuss how issues in the society that
are addressed by social norms are different from those that require legal
intervention. One potential avenue of thinking is that these are essentially
different games played. In the first two examples (relating to punctuality
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and discrimination), the interests of the players are not conflicting. This
is essentially a coordination problem that can be overcome with a social
norm. The issue of child labor can be modeled as a cooperation game in
which the outcome of children not working is not an equilibrium. Thus, a
legal “nudge” may be more necessary.

Furthermore, the author discusses how the focal point approach may
explain some issues relating to politics and corruption. First, he makes
interesting observations on how different forms of dictatorships and non-
democratic regimes can be maintained without the need or capacity of
the regime to hurt anyone directly. It is the common expectation or fear
of punishment and ostracism from other citizens, in the event that one is
disloyal to the regime, that allows the dictator to stay in power. As the
author puts it. “If you believe that others do not want to be disloyal, you
will not want to be disloyal; and this behavior is the Nash equilibrium”
(p. 127). Along similar lines of reasoning, Basu explains how freedom
of speech is curtailed in different societies despite being entrenched in
the laws and the constitution. However, this holds only if a citizen’s gain
from being disloyal is not substantial, which explains different forms of
rebellion against undemocratic systems. Finally, the author explains the
prevalence of corruption is some societies. Once again, the root cause is “a
shared belief that using public office to benefit oneself [...] is widespread,
expected and tolerated” (p. 142). This is how society gets caught in an
equilibrium in which everyone is corrupt.

The last central idea that the author develops in the book is the
relation between the focal point approach and the concept of legitimacy.
Surprisingly, Basu makes an abrupt disconnection from the rational
choice assumption embraced throughout the book. In line with behavioral
economics findings that individual preferences are not always exogenous
and immutable, what he proposes here is “the focal point approach with
behavioral features”. In sharp contrast to what he argued previously, he
admits the possibility that the law may change the game played. However,
the change in outcomes comes from changed preferences and values of
people who, once the law is enacted, “feel pangs of conscience” (p. 163)
to choose a strategy that is not law-abiding. The author then turns to the
discussion of why law-abiding outcomes do not always reside in the idea
of the legitimacy of laws, as widely debated among legal scholars. In
his view, individuals may abide by the law because it is in their best
interest, despite feeling resentful about the law. Here again, one may find
contradictory how the law can legitimize certain behavior in one context,
and at the same time influence behavior despite a lack of legitimacy in
another context, as explained by the author.

Overall, the reader of the book is likely to remain unconvinced that
the new approach elaborated in this book has the potential to revolutionize
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how law and economics addresses the problem of law implementation.
Regardless of several caveats discussed earlier, Basu puts forward
several convincing ideas and insightful lessons for countries struggling to
establish rule of law. The law acts as a socially self-enforcing mechanism
if people hold the belief that others will behave in accordance with the
law. Therefore, it may take a long time before a new law replaces the
old focal points (customs or social norms) and becomes the most salient
coordinator of behavior. Similarly, societies that are generally more law-
abiding are those in which civil servants, i.e. functionaries of the state, will
punish one another for not doing their job. Once such behavior becomes a
common belief, an entire set of different laws will be enforced.

No doubt that this book will be intellectually stimulating for anyone
interested in the issue of law enforcement, even those readers with little
prior knowledge of game theory concepts. Its elegant and engaging style
makes it a pleasant read.
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Thomas J. Miceli is Professor of Economics at the University
of Connecticut (USA), with significant works in law and economics,
and applied microeconomics.! He has published a new intriguing book
exploring the criminal justice system from an economic standpoint. Such
a perspective, of course, is not a new one,” but the author offers valuable
insights which could challenge conventional wisdom.

The book is divided into three main sections: Competing Economic
Theories of Crime (part I), The Institutional Structure of Punishment (part
D), and the Other Objectives of Punishment (part III), followed by the
fourth and final section — Concluding Remarks (part IV). Through all the
chapters, it seems the underlining idea is to whittle down fundamental
issues related to the economics of criminal justice and to offer alternative
insights.

Starting with economic theories of crime, the author explains
the traditional normative theory on the economics of criminal justice
and juxtaposes it with the positive theory. As a starting point, both
theories imply the concept of crime as a (non-consensual) exchange, and
punishment as a price for that exchange. For instance, if party A (offender)
takes something of value from party B (victim), party A is then required
(by the forceful intervention of the state) to pay the cost of the item they
have taken. For everything else being equal (et ceteris paribus), as the

Lecturer, University of Belgrade Faculty of Law, nikola.ilic@ius.bg.ac.rs.

' Some of Miceli’s most recent books are The Economic Approach to Law (2017),

Contemporary Issues in Law and Economics (2018), and Law and Economics: Private
and Public (2018).

2 The economic analysis of crime and punishment may be found in the early
works of Montesquieu (1748), Beccaria (1764), and Bentham (1780). However, the
subject was mostly neglected by economists for centuries, until it was revived by Gary
Becker in his famous article Crime and Punishment: An Economic Approach (1968).
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price of a crime increases, quantity of supply decreases; and conversely,
as the price of a crime decreases, quantity of supply increases. The main
difference between the normative and positive theory is reflected in their
goals and consequently, in the specification of the price of crime. The
author emphasizes that Becker’s normative theory (1968) focuses on the
optimal deterrence and overall welfare maximization, while Adelstein’s
positive theory (1981) focuses on the retribution and corrective justice
in individual cases. Thus, due to the different goals they strive for,
the two theories envision significantly different punishment schemes.
Miceli explains the differences in detail, and he also offers a goldmine
of references for anyone who would be interested in investigating the
distinction further.

The second part of the book examines how the two competing
theories manifest themselves in practice, by analysing the institutional
structure within which criminal policy is formulated. As an example,
the author takes the United States legal system, but all the insights and
the same methodology may be applied in any given institutional setting.
The main point is to observe the legal rules as “rules of the game”, and
the offender and the government as “players”, i.e. to apply game theory
to the crime and punishment procedure. In doing so, Miceli elegantly
demonstrated that the timing of punishment specification plays a crucial
role in how efficient the criminal justice system will be. In the first place,
punishment is specified by the legislator ex-anfe, and subsequently, by
the judges who implement the prescribed sentence ex-post. In this sense,
the legislator places more weight on deterrence, by enacting the law and
sending a credible signal to all potential offenders that law-breaking will
result in a punishment. Contrary to that, judges confront actual offenders,
and they are more inclined to impose “fair” sanctions, based on the
circumstances of the case at hand. Thus, in Miceli’s words, the interplay
between legislator and judges reflects an ongoing balancing act between
the competing theories, with the legislator emphasising deterrence
(Becker’s model) and judges stressing retribution and corrective justice
(Adelstein’s model). Furthermore, in the same part of the book, the author
introduces a new player into the game — the prosecutor, thus expending
the analysis to include plea bargaining.

In the vast majority of legal systems, plea bargaining involves
negotiations between the prosecutor and defendant over the mutually
acceptable sentence. Thus, the outcome of the plea bargaining depends
on many factors, including parties’ expectations about the possible result
of a trial, collected evidence, available procedural safeguards of the
defendant’s rights during the trial, etc. The principal objection to plea
bargaining is the real possibility of making a type I error or a type II
error during the negotiations. In other words, innocent defendants may be
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falsely convicted as a result of bargaining, and guilty defendants may get
mitigated sentence. In this sense, Miceli raises the question of how plea-
bargaining affects deterrence and whether it may achieve “justice”, i.e.
appropriate punishment for guilty defendants and exoneration of innocent?
Along with many insightful explanations, the author offers a two-folded
answer to the raised questions: i) if offenders rationally anticipate that they
will be punished within the plea bargaining procedure, then the prescribed
sentences (by law) may have a relatively modest effect on their behaviour;
i1) since the type II error is relatively more frequent in the plea bargaining
procedure compared to the type I error, a compulsory prosecution system
better fits the goals of retribution and corrective justice. Miceli concludes
by quoting himself and his co-author: “plea bargaining is more likely to
evolve in systems that emphasize the protection of innocent defendants,
and systems that stress punishing the guilty are more likely to be able to
sustain a regime of compulsory prosecution” (Adelstein and Miceli, 2001,
p.60). However, some of the readers may think that the main problem is
not in plea bargaining. In that sense, Easterbrook (1983) notes that even
if an innocent defendant is convicted as the result of plea bargaining, the
source of injustice is not in the bargain — it is, instead, in the fact that
innocent people may be convicted in trial. And vice versa, in the case
when offenders are not punished adequately, i.e. when they get mitigated
punishment as a result of plea bargaining, the source of injustice lies with
the fact that they could be exonerated during the trial. All the mentioned
disadvantages of plea bargaining are, in fact, the reflection of the trial’s
failures, and it seems that Miceli persistently analyses that reflection
instead of facing the real source of the problem.

The third part of the book undertakes a broader view of criminal
justice, which includes analysis of the behaviour of repeat offenders,
collective responsibility and the limits of punishment. It is not clear why
or how the author selected these issues in the third section. One way or
the other, Miceli starts with the theme of repeat offenders and marginal
deterrence, i.e. poses a question of how punishment scheme should be
structured to deter those who have already committed a crime from
committing further criminal acts. Between the two extremes — applying
the same legal rules for repeat offenders (the same sanctions, or “free
redemption”) and employing more strict penalties due to previous criminal
activities, the author suggests the moderate approach. Metaphorically
speaking, Miceli explains that: “[...] by making those early sins essentially
costless, free redemption may not lower overall sinning at all but merely
shift it backward in time. In contrast, attaching some positive price to
early sins (a stick), while still holding out the prospect of redemption
(the carrot), can perhaps reduce overall sinning”. The whole issue of the
behaviour of repeat offenders’ behaviour is presented in a very interesting
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way by using the Prodigal Son parable.> At the same time, the engaging
story is followed by the formal and precise economic model of repeat
offenders and marginal deterrence. Everything seems bright and polished
in this part of the book except the fact that the reader cannot find any
convincing explanation of how big the “stick” and “carrot” should be, i.e.
how exactly the punishment and redemption of repeat offenders should
be structured.*

The second topic in the third part examines punishment and
collective responsibility. It is common knowledge that collective
responsibility in criminal law is a relic of the past. Still, Miceli tries to
explain the historical path from collective to individual responsibility
and, more importantly, he tries to justify the existing exemptions from
individual responsibility and prove their relevance in a broader context
of deterrence and retribution. While searching for answers, the author
quotes Joel Feinberg (1991) who noted that “the demise of collective
responsibility throughout the course of human history has not necessarily
occurred because individual responsibility is an eternal law of reason
toward which society has been striving in an ongoing quest for a more
civilized world, but rather because the conditions that may have made
it reasonable or necessary in ancient times are rarely present today”.
Guided by these thoughts, Miceli identifies the conditions that have been
altered over time and, as the most important one, he stresses the available
technology. Namely, new technology provides for more efficient law
enforcement, i.e. it decreases enforcement costs and the costs of making
type 1 errors (the price of wrongful punishment). Thus, with a better-
calibrated system of individual responsibility and sanctioning, both
deterrence and retribution becoming more emphasised in comparison
with a collective responsibility system. The author concludes that: “[...]
as technology improves, even a vengeful society may eventually find it
desirable to switch to individual punishment”. This conclusion is strongly
supported by the set of equations explaining the optimal choice between
individual and group punishment. The author demonstrates that if the
effective sanctioning in the two systems is the same, random individual
and collective punishment are equally desirable. Furthermore, he explains
that when the technology of detection is sufficiently effective, “individual
punishment will necessarily yield strictly greater welfare than group
punishment”.

3 The author explains a broader concept of free redemption through the biblical

story of two brothers and the forgiving father. For more details on this story see: New
Testament (Luke 15: 11-32).

For instance, Begovi¢ (2015) explains several factors that should be considered
when determining a sentence for repeat offenders, such as asymmetry of information and
the probability of sentencing.
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Finally, the third main topic in the third part explores the limits
of punishment by using an interesting metaphor of angels and bad men.
Miceli uses Madison’s (2008) observation — “if men were angels, no
government would be necessary”, and as the opposite, he uses Holmes’
(1963) “bad men”, who are amoral actors motivated solely by the threat
of punishment.> In the given context, Miceli examines the limits of
law as the ability of (legal) regulation to structure human behaviour.
Angels are obedient, and thus the enforcement costs are lower with a
more significant share of angels in a society. Yet, every community has
a certain percentage of bad men, and it would not be efficient to make
all harmful conducts in a community “illegal”, and accordingly to punish
all lawbreakers. Thus, Miceli states, it would be more efficient to have
some complementary constraints to human behaviour, in addition to law,
such as religion and morality. That could increase the share of angels
in a community, improving the enforcement efficiency, and decreasing
related costs. Miceli inclines to Friedman (2004) who noted that “[...]
punishment is, in a way, only an add-on to the powerful work of social
norms; an important one to be sure”, but the author does not analyse in
detail the interaction between these different sets of social norms, even
though that could be crucial for the limits of punishment.

Lastly, in the concluding remarks, Miceli summarises the main three
parts of the book and all the mentioned topics referring to the paradox
of punishment. That curious paradox has its reflection in a continuing
conflict between two fundamentally different goals to which criminal law
strives: deterrence and retribution. Every criminal policy that strengthens
deterrence could, at the same time, deteriorate corrective justice and
vice versa. It seems one would need a magic wand to accomplish these
two opposed goals simultaneously or at least the economic analysis of
crime and punishment to determine what is the optimal proportion of the
different motives within the same criminal policy. No matter how detailed
Miceli is in conducting his analysis, he undoubtedly successfully explains
the essence of the punishment paradox. Also, along with alternative
insights, the author provides an extensive list of useful references for
future research in the field of economic analysis of criminal justice.

Paradoxically, Miceli concludes his book by stating that criminal
justice reform is mostly a question of social values and so it is not
fundamentally an economic issue. In Miceli’s words, the economic
analysis takes preferences as a given and thus can help increase efficiency
of the criminal law enforcement, but “it cannot tell society what values it
should embrace, or what outcomes are just”.

> Holmes (1897) observes: “If you want to know the law and nothing else, you

must look at it as a bad man, who cares only for the material consequences which such
knowledge enables him to predict”.
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CEhAHKBA

Hp Cuma ABpaMOBI/Ih*

JbVBULIA KAHIMh
(1925-2019)

IlocToje pymn TakBe cHare ayxa W JKHBOTHE EHEpPruje 3a Koje
MOHEKaJ TIOMUCIIIMO 12 HUKaJx Hehe otuhu ca oBora cBera Te ce HHXOB
O/1a3aK, Ma KOJIMKO TOJMHA MMaJlH, YBEK YMHU INpepaHuM. [Ipodecopka
Kanauh je 6muna jemqHa o TaKBUX CTaMEHUX 0C00a, EHEPTHYHA U Y TIO3HUM
roMHaMa CBOT JKMBOTA, WHTEIWTEHTHA, OPUTKOT yMmMa ¥ 3aJuBibyjyhe
Mohy 3amaxkama, OfTyYHa, HEeloKoIe0JbrBa, UCTpajHa, IOHOCHA, JTOCTO-
jaHCTBEHA M yBEK HEKAaKO CBa CBOja, ca MOTPEOHOM IUCTAHIIOM, a HCTO-
BpEMEHO IOBOJHHO Onucka. JemHoMm pedjy mpaBa lady, kojoj 6u moOpo
NPUCTAjao U EMUTeT ,,9enudHa’. Tako je ¥ OTHIUIa, TOTOBO OM ce MOIIO
pehu y jemHOM JaHy, Kao Ja je cama IpOoIeHn A Aa joj je AOILIO BpeMe.

[Ipodecopka Jbybuna Kannuh je, ca MHOrMM ClIaBHUM HMEHHMA
nocneparHor IlpaBHor ¢akynrera YHuepsurera y beorpaay mpyre mo-
nosuHe 20. Beka, o0eNexuiia jeHy ernoxy y UCTOPUjU T€ MHCTHUTYIH]E,
BpEME EKCIIaH3Hje BHCOKOLIKOJICKOT 00pa3oBama y 3eMJbH U BpeMe pas-
BOja MPAaBHOMCTOPHjCKE HayKe Y HOBUM TEOPH]CKUM OKBHUPUMA.

3a paznuky ox KpameBuHe JyrocnaBuje, y K0joj Cy mocTojana ca-
Mo Tpu mpaBHa (akynreta — y beorpany (ca Onmespemem y Cybotuim),
3arpeby u JbyOspanu, To je Omio noba Kaga cy ce pahanu HOBH MpaBHU
¢axyntetn y CpOuju U mWMpoM HOBOGOPMHUpPAHE, COLMjaTUCTHUKe Jyro-
cnasuje. Ilpodecopka Kanmuh je ca HEM3MEpHUM IIOXKPTBOBAHEM U
EHTY3Hja3MOM yuecTBOBana y cTBapamy llpaBHor ¢dakynrera y HoBom
Cany, Humy, Kparyjesuy, [lpumtunu, Cromsby, [lonropunu, u roe cse
He. tbenu moctammiomMnu cy mocrajand npodecopd Ha CBUM IMPABHUM
¢akynTeTuma mupoM Jyrociasuje, Koju Cy M MOCIE pacmaia Te IpKaBe
ca TIOHOCOM MCTHLAJIN A2 CY OMJIM FE€HH CTYIEHTH, MarCTPH U JOKTOPH,
Tpajun mnomroBaonu IIpaBHor ¢akynrera Yuusepsuteta y beorpany.

Penosuu npodecop Ipasuor dakynrera Yuusep3utera y beorpany, sima@ius.
bg.ac.rs.

236



Cehama (cTp. 236-245)

dopmupame MHOTHX TeHepalyja MpaBHUX UCTOpHYapa, oA Bapmapa ma
nmo Tpurnaa, jemaH je of HajBAXHHUJUX JbYACKUX M TMPodecHoHaTHUX
TparoBa koje je Hama mnpodecopka octaBmwiaa. Ca HaMa 3a BOM TYTYjy
W Halle Kojere, mpaBHU uctopuuapu u3 JbyOspane, 3arpeba, Crmra,
bama Jlyke, CBM KOjU Cy Yyl 3a HEH O/UIa3ak, a HEKHU Cy M JMYHO J0-
nu 1a je ucnpare. To je oHaj HajBaXHHjH CIIOMEHHUK KOjU je cebm 3a
JKMBOTA IOAMINIA, OCTaBJbajyhm caMo Jierne yCIioMeHe CBMMa ca KOojuMa
je capahuBana. Ckopo je TpH ACLECHMjE O Kako je y MEeH3HjH, a HECHO
NPHUCYCTBO, CUMIIaTHje MpeMa H0j U TomToBamke koje dakynrer nMa 3a
Y jeIHAKO Cy CHOKHM Kao M y BpeMe Kaja je Ouila akTHBHA.

buna je cpehna mro je men mpodecop 6mo Anbepr Bajc, mHTe-
JIEKTyall CBETCKOT (hopMara, U3y3eTHU epyInTa M BEJIHMKH I1E/Iaror, YOBEK
om kora ce mMano mTa HayduTH. Ha ®akynrer je gomura ca 25 romu-
Ha (1950) u 40 roguHa je pa3Bujaja OMINTY MCTOPH]Y Ap)KaBe M IpaBa
W JIpyre NPaBHOUCTOPH]CKE JAMCLMUIUIMHE, KOj€ je BOIWIA CBE JIO CBOT
nensuoHucama (1990). 3ajenno ca npod. Bajcom 6una je ayrop ynbenuka
Onwma ucmopuja opdcase u npasa, KOju ce BHIIE ICEHHja KOPUCTHO
Kao JHUTeparypa HE caMO Ha HaleM Beh M Ha CKOpo CBUM JpyruMm (a-
KyJITeTUMA FheHEe HeKaIallbhe, BeIUKe ToMoBIHE. CaunHMIIA je U TI03HATH
Ipaxmuxym 3a Taj MpeaAMET, ca U300pOM HajBAKHUJUX 3aKOHCKUX H JIPY-
T'MX U3BOPHUX TEKCTOBA U3 TIpPaBHE UCTOPH]jE, KOJU MOXKE M JaHAC CBAKOME
OWUTH 3aHUMJBUBO M KOPUCTHO ILITHBO.

Ibena pajnHa eHepruja M CTBapajiayku CHTy3Wja3aM OWIU CY He-
ucupnau. Hamia mpogecopka je W mocsie MeH3HOHHCama OcTana Be3a-
Ha 3a cBoj DakynTer, HacTaBspajyhu joIl jeMHO CBOj€ KMBOTHO JETO —
Ucmopujy Ilpasnoe ¢gpaxynmema y beoepady, moueB om 1808. rommme.
Benuku, yak maneko Hajpehu /1e0 T jeIMHCTBEHE BHILIECTOMHE CAMIIU]jC
IUIOJ je HeHHMX HMCTpaKMBamka M W3allao je u3 meHor nepa. Mako Beh
y IleBelleCeTHM, HOCHIA ce MHIUBY M MOACTHIANIa CBOje KOJere Jaa ce
MOAyXBaT HACTAaBU M Hamwie ucropuja IIpaBHor ¢akyntera y beorpany
on 1945. no cenamnecerux ronuHa XX Beka. thena Hcmopuja Ilpasnoe
¢axynmema 00 1905. 0o 1941. co0une y nBe KWUTE, YUjU j& jeIUHU ay-
TOp, HUje caMo UCTOpHja HHCTUTYIUjE U IheHUX HacTaBHUKa Beh U cBelo-
YaHCTBO jemHor BpemeHa. To je uctopuja CpOuje y mMajioMm, mocMarpaHa
Ha MHKPOY30pKY, KOja ce mpenaMaia Kpo3 dKHUBOTE UCTAKHYTHX WHTEIICK-
Tyanana, npodecopa, cTyleHaTa U caMe YCTaHOBE, OlpTaBajyhu HUXOBY
MOje/IMHAYHY U KOJEKTUBHY MOBECT.

A npodecopka Kanauh je u cama ynuia y Ty nosect. M To He camo
Kao UCTpakuBad, ucan u npodecop. Ona he ocraru 3anamhena kao npsa
xeHa — nekaH [IpaBHor ¢axynrera y beorpany. [lekan y TypOyneHTHUM
BpPEMEHMMa C Kpaja 0CaMJECeTHX T'OMHA MPOIUIOT BEeKa, TPyIuia ce 1a
Ha Qakynrety yOmaxu OpojHE MOTpece U Ja cauyBa KOJETHjaHe OTHOCE.
[Tputom je m3rapana 1a y BEeHOM MaHAaTy o0e30ean m3rpaamy AHekca
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srpane Hamer @Pakynrera. be3 TOr HEHOr TIpaJUTesCKOT ITOIYyXBara,
kojuM je o6e3dehero oko 1.500 kBampaTHuUX MeTapa HOBOT, MOJEPHOT
npocropa, [IpaBau ¢akynrer y beorpany manac He Ou MMao ycioBe 3a
(yHKIMOHWCAkE U akpenuTanujy. JlanexkoBuao je cxpaTuia Ja je, 0CUM
BEJIMKOT Opoja xabuHera, dakynTeTy HEONXOIHA perpe3eHTaTHBHA, MO-
nepHa Kondepenmnujcka cana, kKoja je 1aHac MOHOC U jeJlaH O] 3HAKOBa
paciio3HaBama Halle YCTaHOBe, 11a U YHHUBep3uTeTa y beorpany.

Bomuna je pauyna o cemy — on obesz0ehuBama cpencraBa 3a
rpaamwy, 6opoe ca uzBohaunma pagoBa, 10 KBAIUTETA, QYHKIMOHAIHOCTH
u m3miena tor mpocropa. CyodaBana ce W ca Hepa3yMeBameM M OTIO-
pUMa y Jeny KOJEKTUBa KOjH je, Y MO3HATOM CPIICKOM MaHHUpy, Hajla3zuo
MaHe YaK ¥ jeJHOM TaKO HACyIIHO MOTPEOHOM M HEYNHTHOM IOLYyXBaTy.
Anu je cBojoM omtyuHouthy, npeny3uMibuBolihy W ynopHomhy jJoMuia
CBE MpHUroBope. Ycoena je Ja oCTaBH 3a cOOOM CBOj Oeiier Ha KoOjH je
C mpaBoM OWJja MOHOCHA W, YMHHU CE, CMaTrpalia Ia je jeIHUM OJ CBOJHX
HajBaKHUjUX (hakynTeTckux Jyerata. dakyarer joj ce HemaBHO, cpehom
jOIII 32 )KUBOTA, OIy’KHO HOCTaBJbabEM jeJHE CKPOMHE, MECHHTaHe Tallie
Ha yna3y y AHekc, ca yOelie)keHUM TpParoBHUMa TOT HEHOT JIParoleHorT
nomnpunoca [IpaBHoM dakynTery.

Taj TpeHyTak, Ta mweHa cpeha u dororpaduja ucnpen tabie mo-
cBeheHe HEHOM HEMMapCKOM JIelly, CBAaKOME O]l HAaC KO je TOM INpHJIH-
KoM Omo mpucytal ocrahe y cehamy Kao TpajHa yclioMeHa Ha by U BeH
nocJieAilbl 0OpaBak Ha mheHOM DakyiTery, Koju je JOXKHBJhbaBalla Kao
cBojy apyry kyhy. Bepyjem na Ou u oHa xeJena Ja je yBEeK IMaMTHMO
TaKo HacMejaHy, pa3parany W MOHOCHY Ha CBOje JIeJI0, KOje 0CTaje HheH
TpajHU MaMjaTHHK.

OcuM MaTepHjaTHUX TParoBa, HEHUX KIbUTA, WIaHaKa U Ipoje-
KaTa, 32 ’OM OCTaje M MHOTO JIPYyTor IITO je yYWHMIIA 3a cBoj Dakynrer,
3a pa3BOj HAYYHOT TOAMIIATKA, 3a apUpMallijy paBHE HCTOPHUjE, OCTajy
HCKpEeHAa MpHUjaTesbCTBA, MPArOlCHH CABETH, Y30p Kako ce BOJH CBOja
yCTaHOBa, KaKo ce OpHHE O CBOjUM KoJIeTama U CBOjOj TIOPOIUIIH. JeHOM
pedjy, npodecopka Jbyouna Kanauh ocrtaje TpajaH nmpumMep 4acHOT W
JIOCTOjaHCTBEHOT JbYJICKOT U aKaJIeMCKOT IMyTa.
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Milena Polojac, PhD"

HANS ANKUM
(1930-2019)

Professor emeritus, Hans Ankum (Johan Albert Hans Ankum),
Doctor Honoris Causa of the University of Belgrade and one of the
greatest scholars of Roman law of our day, passed away on 3 June 2019,
in Amsterdam, at the age of 88. He was graced with an extraordinarily
active and vital energy, acumen and an outstanding gift of oratory. His
enthusiasm and missionary dedication to the history of law, especially
the preservation and spreading of the influence of Roman law, is widely
known in legal historian circles. Being very sociable, approachable, and
generous, he had a great number of professional and friendly contacts
all over the world. All this, however, can hardly describe the unique
personality of this Dutch coryphaeus of Roman law.

His professional life was predominantly linked to the University
of Amsterdam (Universiteit van Amsterdam) and its School of Law
(Faculteit der Rechtgeleerdheid). 1t is there that he studied and graduated
(1948-1953), thereafter receiving his doctoral degree in 1962, with his
thesis on the history of the actio Pauliana (De geschiedenis der ‘actio
Pauliana’, which included a summary in French). He worked at that
University for thirty years (1965-1995) as a professor of Roman law,
legal history and legal papyrology, until he retired as professor emeritus.
He held the positions of Department Head (1976-1978, 1990-1992), and
Deputy Dean of the University of Amsterdam (1979, 1984, and 1985).
His lectures were brilliant and inspirational for the students. Shortly
after moving to the Amsterdam School of Law, from the School of Law
in Leiden, where he started his university career, he founded Forum
Romanum, a club gathering admirers of ancient history and law, and also
organized numerous excursions and workshops, as well as playing host
to many foreign professors and scholars. He mentored the doctoral theses

" Full Professor, University of Belgrade Faculty of Law, polojac@ius.bg.ac.rs.
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of many distinguished Dutch jurists and Roman law experts (Arthur
Hartkamp, Peter Kop, Jan Willhem Tellegen, Olga Tellegen Couperus,
Laurens Winkel, Boudewijn Sirks, Eric Pool, Noordraven, etc.) As an
active professor, he fought relentlessly for the status of Roman law and
legal history in the law school curriculum, and ultimately succeeded in
his effort.

In 1986 he became a member of the Dutch Royal Academy of
Sciences, and in 1992, the Queen of the Netherlands made him a knight
of the Order of the Lion of the Netherlands.

His career, however, extended far beyond the confines of the
Netherlands. He was a man who could not be stopped by any borders, in
the true meaning of the word. A superb connoisseur of foreign languages
(he was fluent in French — especially after his specialization in Paris,
which created his lasting bond with the French language and literature —
as well as in German, English, Italian, and Spanish), Hans Ankum was an
inexhaustible world traveller, from 1965 on. He was a visiting professor
at numerous universities in Europe, South Africa, the United States of
America, South America and Japan.

He was also tireless as an active participant at numerous conferences
and seminars that he himself had organized, and at those that he attended,
never missing a single one of them, even when his health and his advanced
age barely permitted him to do so. His focus and his alertness during the
lectures, even when he seemed to have dozed off, and then, the questions
he raised and his lively, encouraging discussion, without any desire or
intention to impose his authority, all of that characterized the atmosphere
at the conferences and seminars where Hans Ankum imprinted unique
and exceptional tone.

The SIHDA (Société Fernand de Visscher pour [ 'Histoire des
Droits de |"Antiquité) occupied a special place on the list of his priorities
and in his heart. He was the informal coordinator and spiritus movens of
that most democratic gathering of Roman law experts and legal historians,
which he always rightly referred to as societas amicorum. He never
missed a single session, and the last one he attended was in Krakow, in
the autumn of 2018. He often stressed that Roman law had helped him
make friends with people from all over the world whom he would never
have met had it not been for Roman law.

His academic competence and renown, as well as his extraordinary
international activity qualified him for becoming a member of the editorial
boards of numerous Roman law and legal history journals (/VRA, RIDA,
Orbis Iuris Romani, Seminarios Complutenses). He was a member of
the academic boards of the Roman law associations Centro romanistico
Copanello, and Academia Constantiniana. As a regular member of the
panel of judges for the Gerard Boulvert award for the best first monograph
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in the field of Roman law, he was always updated on the activities of
young scholars, for whom he always had special sympathies, supporting
them and encouraging them with great enthusiasm.

The broad spectrum of his scholarly research, the number of papers
he has written, as well as their quality, deserve special attention. His
doctoral thesis on the history of the actio Pauliana is of extraordinary
scope and profoundness, encompassing the entire history within the
framework of the antique Roman law, followed by its reception in the
Middle Ages, to modern law (Ankum, J. A. 1962. De geschiedenis der
actio Pauliana. Zwolle: 491). The later phase of his work was dominated
by articles dedicated to private Roman law of the classical period, based
on a profound and detailed analysis of the sources. His entire opus,
also including book reviews, necrologies and other texts, exceeds 350
bibliographical units.

In one of his addresses, Hans Ankum explained his relationship
towards Roman law in the following words:

“During nearly sixty years I worked mainly in the field of antique
Roman law, which we call often “droit romain romain” to distinguish it
from medieval Roman law...I studied Roman law from the XII Tables to
Justinian's legislation as a student, as a promovendus, as an assistant,
as a lecturer, as a professor during 32 years and as an emeritus. One
could wonder whether there came never a moment of “déja vu” or of
diminishing interest in the sources of Roman law. I have now still eight
minutes to explain you why I had, apart from the hours dedicated to the
translation of long postclassical imperial constitutions for the Dutch
translation of the Corpus luris Civilis, in sixty years never a boring
moment, when I was busy with Roman law. The main reasons are the
astonishing richness of thoughts and solutions formulated in the works of
the classical Roman lawyers of the first three centuries A.D. — preserved
to us mainly in and partly outside of the Digest — and the impressing high
level of their reasonings” (Ankum, Hans, 2008. Address pronounced in
Charles University Prague on 7™ April 2008 after having received the
degree of doctor honoris causa in legal sciences, Orbis Iuris Romani, 12:
117-120).

On the occasion of his 65" birthday and his retirement, his
colleagues and friends, eminent Roman law experts and legal historians,
dedicated a two-volume collection of articles to him (Robert Feenstra,
Arthur S. Hartkamp, J. E. Spruit, P. J. Sijpesteijn, L. C. Winkel (eds.)
1995. Collatio iuris romani, études dédiées a Hans Ankum a [’occasion
de son 65° anniversaire, I-11. Amsterdam: J.C. Gieben). This publication
includes a bibliography of his papers, numbering 234 bibliographical
units written during the period from 1994 until his retirement.
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An anthological collection of 25 selected articles by Hans Ankum,
entitled Extravagantes, Scritti sparsi sul diritto romano (a cura di Carla
Masi Doria e Johannes Emil Spruit), was published in Naples in 2007,
by publisher Jovene editore, in their Antiqua edition, which has, so far
published a total of 93 oeuvres by the most eminent Roman law experts
and legal historians. This collection also includes a supplement to the
bibliography, i.e. a list of the papers Hans Ankum published from 1995
until the printing of the publication. Naturally, the publication includes
only a small number of papers from his inexhaustible workshop (e.g.
La “codification’ de Justinien était-clle une veritable codification?;
Was Justinian's Corpus luris Civilis a Codification?; Pap. D.21.2.65:
the legal Position of two Heirs who sold a thing mortgaged by the
Deceased; La laconisme extreme de Papinien; Le minor captus et le
minor circumpscriptus en droit romain classique; Gab es im klassischen
romischen Recht eine exception und eine replication legis Laetoriae;
Alcuni problemi concernenti la responsabilita per evizione del venditore
nel diritto romano classico; Eviction of servitudes in Roman law; El
character juridico de la action legis Aquiliae en el derecho romano classico;
Romisches Recht im neuen niderldndischen Biirgerlichen Gezetzbuch).

As the winner of the Ursicino Alvarez Award in Spain, Hans
Ankum acquired his second anthological collection of articles. The
compendium comprising 15 of his articles was published in Madrid
in 2014, under the title Nueva antologia romanistica in the Coleccion
Premios Ursicino Alvarez edition by prominent Spanish publisher
Marcial Pons (e.g. Towards a rehabilitation of Pomponius; Quanti ea res
erit in diebus xxx proximis dans le troisiéme chapitre de la lex Aquilia:
un fantasme florentin; Actions by which we claim a thing (res) and a
penalty (poena) in classical Roman law; La nocién de ius publicum en
Derecho Romano; Papiniano, un jurista oscuro?; Fusion and ‘transfusion’
of legal institutions in Justinian's Corpus Iuris Civilis; D.21,2,66 pr. Eine
schwierige Papanianstelle iiber die auctoritas-Haftung des Verkdufters im
Fall umgekerhrter Eviktion).

The anthology also lists a bibliography of papers now including
327 bibliographical units, i.e. papers, published in the period from 1952
to 2013.

His academic contribution, as well as his renown, and the
influence he wielded in the international academic community resulted
in his acquiring the rank of Doctor Honoris Causa at seven universities,
namely: in France — Aix-Marseille (1985), in Belgium — Vrije Universiteit
Bruxelles (1986), in Germany — Bochum, Ruhr Universitit (1995), at the
University of Belgrade (2005), at Charles University in Prague (2008),
in Spain — Univesidad de Murcia (2015), and in Bulgaria — UNWE Sofia
(2015).
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Hans Ankum fostered collegial relations and friendships with many
colleagues from the University of Belgrade Faculty of Law, as well as of
faculties of law in Novi Sad, Nis, Kragujevac, and other universities of
the then common country of Yugoslavia: in Podgorica, Split, Banjaluka
and Skoplje.

His relationship with our School of Law was a very long and rich
one. He summed it up in his brief address on the occasion of receiving
the Doctor Honoris Causa degree at ceremony organized on 21 October
2005, at the Rectorate of the University of Belgrade:

‘My contacts with colleagues in Belgrade started with Dragomir
Stojcevi¢ who, after having read a paper for the Amsterdam Roman Law
Group called “Forum Romanum”, founded a “Forum Romanum” in
this town that will celebrate tomorrow its seventh lustrum. There were
early contacts — and there still are contacts — with Madame Jelena
Danilovi¢ who read in the nineteen sixties at the congresses of the Société
d Histoire du Droit vivid papers on the old private law of Dubrovnik and
who came several times for lectures of Roman law to the Netherlands.
With my friend Obrad Stanojevi¢ my contacts started thirty years ago;
the first point of common interest was the Roman lawyer Gaius on whom
he wrote an interesting book defending Gaius® excellent qualities as a
lawyer, the French version of this book appeared in the Netherlands.
The mixed friendly and scientific connections continued with younger
colleagues as Sima Avramovié, one of the rare specialists on old Greek
law, Miroslav Milosevi¢, a learned Romanist whom you can only meet in
Belgrade, Milena Polojac, who wrote her thesis on the actio de pauperie
partly in Amsterdam and Zika Bujukli¢, for whom I followed during many
years everything that was published on Roman republican legislation.”
(Ankum, Hans. 2005. Connections in Roman Law between Amsterdam
and Beograd. Orbis iuris romani 10: 263-264).

It was thanks to the interceding of Hans Ankum that the monograph
on Gaius, written by our professor Obrad Stanojevi¢, was published in
Amsterdam, in 1989, in French (Stanojevi¢, Obrad. 1989. Gaius noster:
plaidoyer pour Gaius. Amsterdam: J. C. Gieben within the framework
of the edition Studia amstelodamensia ad epigraphicam ius antiquum e
papyrologiam pertinentia). Later on, writing an article dedicated to Hans
Ankum, Obrad Stanojevi¢ noted:

“For our Hans I have always felt an admiration and, by time,
friendship and gratitude. Admiration for his energy, his ability to answer
promptly all correspondence by handwriting (not always legible, though).
For his skills to teach young Romanists how to survive within the Ocean
of the literature and how to use the Digest. Friendship and gratitude
for his extrovert and kind nature and for his readiness to help. He has
not only offered me to publish my book on Gaius, but he has personally

243



Amnamu [IpaBHor ¢akynrera y beorpany, rommaa LXVIII, 1/2020

corrected my French (minus quam perfect) and has asked another noble
character of our Society, Jacques Michel to give me a hand in that
respect. His club Forum Romanum was shown nice results in the last
30 years of existence. Hans has visited our club in many occasions and
has spoken about Hugo Grotius, commodatum, praetorian ownership and
other topics. This paper...., I am dedicating to Hans ANKUM, to HANS
NOSTER.” (Stanojevi¢, Obrad. 1997. Gaius and Pomponius. Notes on
David Pugsley, RIDA XLIV: 333-356)

In 1993, when Serbia was under international sanctions, Hans
Ankum, lead organizer of SIHDA in Amsterdam at the time, provided
visas for our professors, teachers and associates, as well as covered all
the relevant costs.

He sent hundreds, and even thousands of photocopied pages of
literature to all those who needed them. He handled all of that on his own,
himself operating the copying machine, and the envelopes addressed in
his distinct handwriting reached every corner of the world, and all those
who needed them, wherever literature was in short supply. He was able
to eliminate all the obstacles to accomplish his final goal. If he could not
provide the literature any other way, he would purchase the books himself
and send them as gifts.

He published in our country, the then State of Serbia and
Montenegro, some of his most successful lectures, subsequently
transposed into articles (Ankum, Hans. 2001. Was Justinian's Corpus
iuris civilis a codification? Zbornik Pravnog fakulteta u Podgorici 32:
9-22; Ankum, Hans. 1/2006. Rescripts of Roman emperors promulgated
until the end of the reign of Diocletian in 305 A.D. Zbornik Pravnog
fakulteta u Novom Sadu (Collected Papers Novi Sad Faculty of Law)
40: 9-18; Ankum, Hans. 2007. Extravagantes, Scritti sparsi sul diritto
romano. Napoli: Jovene editore).

All of this, as well as many other details were evoked with
gratitude by Sima Avramovi¢, Zika Bujukli¢ and Milena Polojac, at the
commemoration organized by the Department of Legal History several
days after receiving the sad news about the death of Hans Ankum.!

My study visit and stay in Amsterdam was, no doubt, the most
inspiring event and experience at the beginning of my academic career.
Daily visits to the library of the Amsterdam School of Law, where Hans
Ankum used to come regularly, my discussions with him about my
doctoral thesis, and the manner of communication in which he absolutely
never showed any inclination to act as a senior authority in relation to a
beginner, his enormous personal library, his invitation for me to deliver

! Department of Legal History organized a commemoration on the 11" of June

2019, dedicated to Professor Hans Ankum.
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a lecture at the Amsterdam Forum, all of these were a huge intellectual
impetus and support for me. This extended on to other conferences and
seminars, then, through his participation in the committee assessing the
defence of my doctoral thesis at the Faculty of Law in Belgrade, as well
as through his assistance in my work on the preparation of my book,
which was to be published in English, and equally, in the most difficult
moments of my academic career. [ have tried to express my gratitude and
profound respect for him in my regular contacts with him, especially in
the form of correspondence, which never ceased, until the last days of
his life.

His academic legacy will remain for the generations to come,
reminding us of the greatness of Roman law, and teaching us the skills
of exegesis. We shall remember him not only as a brilliant and admirable
scholar and professor, but also as a great friend who was with us in
moments of joy, as well as in difficult times. His numerous separates
and letters written in his specific handwriting will remain as mementoes
of a man who fostered friendships and was sincerely interested in the
lives of his friends and their families. Neither age nor health problems
could stop Hans Ankum in his intention to live the life he loved. He kept
writing articles, attending congresses, writing letters to his friends, while
his greatest passion — classical music — was his haven. It escorted him to
eternity after the last of the numerous concerts he attended at his favourite
Concertgebouw. His extraordinary personality will remain in the hearts of
all those he generously supported, and whose lives he has immensely
enriched. And there are so many of them.
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VIIVTCTBO 3A AYTOPE

Ananu Ilpasnoe gaxyimema y beoepady 00jaBibyjy TEKCTOBE Ha
CPIICKOM U CHIJICCKOM jE3HKY.

AyTopu 3a7pxKaBajy ayTOpPCKO IIpaBo Ha cBOMeE neiry. Mehytum, yc-
7I0B 3a o0jaBspuBame y Ananuma Ilpasuoe ghaxyimema y bBeoepady jecte
Jla ayTOpW H3[aBady J03BOJI€ Aa 00jaBJbMBHU JIEJIO, 1a TapaHTyjy MPaBO
na he Ananu 6uTH HaBeNEeHW Kao W3BOPHU M3JaBad y CIIy4ajy TTOHOBHOT
o0jaBipHBama M J1a HEHCKJBYYHBO YCTYIE OBJamheme Ha YMHO)XKaBambe
Te oBnamheme Ja Ce TEeKCT YYMHU JIOCTYITHUM jaBHOCTH WM Ja C€ JIUC-
TpuOynpa y cBuUM obOnmmuMa W Menujuma. O0jaBJbeHH TEKCTOBU Ce
TUCTpUOyHpajy MmoJ yciaoBuMa smieHIe ,,Creative Commons Attribution
4.0 International License (CC BY)™.

[Ipenajom Tekcra, ayTop u3jaBibyje Aa TEKCT HHUje HU 00jaBJbeH HU
npuxBaheH 3a o0jaBspuBame Te na Hehe OuTm mpenar 3a 00jaBIpHBaEE
OmII0 KOM JIpyroM Menujy. AyTop Takohe u3jaBibyje 1a je HOCHIIaI] ayTop-
CKOT TIpaBa, Jla je o0aBemTeH O MpaBuMa Tpehux JHIa U J1a je UCITyHHO
3axTeBe KOjH MPOM3JIa3e U3 THX MpaBa.

IIpujem cBux TekctoBa Ouhe MOTBpHEH E€NEKTPOHCKOM MOIITOM.
Penakuuja he pasMorputu mogoOHOCT CBHX pajoBa Ja Oyny MOIBPTHY-
TH TIOCTYIKY peleH3upama. [1o1o0HN TEeKCTOBH IMIajby c€ Ha ABOCTPYKY
AQHOHUMHY DPELCH3H]Y.

Wndopmanuje o ypeannuxoj nomutuuu Awana Ilpasnoe ¢haxyn-
mema y bBeoepady Buneru Ha: ojs.ius.bg.ac.rs/index.php/anali/about/
editorialPoliciest#open%20AccessPolicy.

Ako xenuTe a ipeaare cBoj pan Auaruma Ilpasroe gaxyimema y
Feoepady, monumo Bac na nparure cieneha ymyTcTaa.

AKo mpenajeTe paa Ha €HITICCKOM jE€3WKY, MOJIMMO Bac Jla IpaTUTE
moce0HO YIyTCTBO KOj€ je AOCTYITHO Ha: ojs.ius.bg.ac.rs/index.php/anali/
information/authors.
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Pykomuc Tpeba na O6yne ypehen Ha cnenehn Hauwh:
1. HacioBHa cTpaHa,

2. amncTpPaKT U KJbyYHE peud,

3. pyKOIIHC W CHHCaK JIUTeparype,

4. nmopauu, Tabejie U CIIHKE.

1. HACJIOBHA CTPAHA

HacaoBHa CTpaHa pykomuca Tpeﬁa aa Caapixku caenehe mogarke:

— HAaCIIOB TEKCTa,
— HMe, Ipe3uMe, TOAMHY poliera U apuiIujanrjy CBHX ayTopa,

— TyHy ajpecy 3a KOPECIOHJCHIM]y M aJpecy eJIEKTPOHCKE MO-
mIre.

AKO je TEeKCT KOayTOPCKH, MOJIMMO Bac Ja JOCTAaBUTE TPaKeHe I0-
JTaTKe 3a CBAKOT ayTopa.

2. AIICTPAKT U KJbYUHE PEUU

TexcTy MpeTxoau arcTpakT KOjH je CTpOoro orpanudeH Ha 150 pedn.
ArcTpakTt He cMe na caapxu Heonpehene ckpahenurie nwim pedepenrie.

Moaumo Bac JAa HAaBCACTC ICT KIbYYHUX PCUU KOje Cy NpUKIaAHC
3a UHACKCUPAC.

PanoBu Ha cprickoM je3uky TpeOa Ja cagpie alcTpakT U KIJbY4YHE
peyH U Ha CPIICKOM M Ha CHIVIECKOM je3WKy. Y TOM CIly4ajy, aliCTpakT U
KJbyYHE peul Ha CHIVIECKOM je3WKy TpeOa /Ja ce Haja3e M3a CIHCKa JId-

Teparype.

3. PYKOIIMC U CITMCAK JIMTEPATYPE

360r aHOHUMHOT peucH3upama, UMCHA ayTOpa U lbUXOBEC UHCTUTY-
NUOHAJIHC MPUITAAHOCTHU HE Tpe6a HAaBOAWTU HA CTpaHHIlaMa PYKOIIUCA.

TekcroBu Mopajy na Oyny Hanucanu y cienehem dopmary:
— BeNWYMHaA cTpaHuie: A4,

Mapruue: 2,5 cm,
— ont: Times New Roman,

pasmak u3Mel)y peroBa y maBHOM TekcTy: 1,5,
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— pasmak u3mely penosa y ¢ycaorama: Easy,
— BENWYHMHA CJIOBA Y TIIABHOM TEKCTYy: 12 pt,
— BeNWYMHA cloBa y gycHoTama: 10 pt,

— HyMepalyja CTpaHMIA: aparcku Opoj Y NOHmEM JECHOM YTy
CTpaHHIIE.

Hpyre aytope Tpeba HaBOAMTH MO MMEHY M NMPE3UMEHY Kaaa ce
npeu 1yt nomumy (Ilerap Ilerposmh), a 3atuM camo MO TIPE3UMEHY
(ITerposuh). He Tpeba naBomuTH ,,ipodpecop®, ,,ap®, ,.I.“ HUTH OWIIO Kak-
BE TUTYJIC.

Cee cimke u Tabene Mopajy na Oydy TMOMEHYTE y TEKCTY, mpemMa
penocieny 1mo Kojem ce mojaBJbyje.

CBe akpoHmMe Tpeba 00jaCHUTH MPUIMKOM IPBOT KopHuIhema, a
3aTHM C€ HABOJIC BEJIHKHM CIIOBHMA.

Esporicka yauja — EY,

The United Nations Commission on International Trade Law —
UNCITRAL

BpojeBu ox jenan mo neBeT NMUIy ce ciioBrMa, Behu OpojeBr murmry
ce nudpama. larymu ce nuiry Ha cienehu vauun: 1. janyap 2012; 2011-
2012; tpunecerux romuHa 20. Beka.

dycHoTE ce KopucTe 3a 00jallmberna, a He 3a HaBohewe JuTepa-
type. [Ipocto HaBohewme Mopa ga Oyne y IIaBHOM TEKCTY, Ca U3Yy3€TKOM
3aKOHA U CY[CKHX OJUTyKa.

IMoanacoBe Tpeda nmucaTu Ha cienehu HaYMH:

1. BEJIMKA CJIOBA
1.1. [IpBO CIOBO BENHUKO
1.1.1. Ilpso cnoeo eenuxo Kyp3ue

Hutupame

CBu nuTaty, y TeKCTy u (ycHoTama, Tpeba 1a Oyay HalmcaHu y
cnenehem Qopmary: (ayTop/rognHa/Opoj CTpaHe WITH BUIIE CTPaHA).

Jomaha nmeHa koja ce IOMHIbY y PEUSHHIN He Tpeda MOHaBIbaTH
y 3arpajgama:

— Ilpema Munomesuhy (2014, 224-234)...

— Pumcku mpaBHHIM Cy TMO3HABAIM pa3nuuuTe Kiacudukanuje
ctBapu (MwunomeBuh 2014, 224-234)

CtpaHa MMeHa Koja ce MOMHUIbY y pedeHHnr Tpeba aa Oyay TpaHc-
KpuOoBaHa, a y 3arpajgama ux Tpeba MOHOBUTH U OCTABUTH y OPUTHHAITY.
VY cnmcky nuTeparype cTpaHa HMeHa ce He TPaHCKPHOY]y:
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— Tlpema Kommomy (Koziol 1997, 73-87)...

— O Tome je oncexno nucao Komumon (Koziol 1997, 73—-87).

— Koziol, Helmut. 1997. Osterreichisches Hafipflichtrecht,

Band I: Allgemeiner Teil. Wien: Manzsche Verlags— und
Universitdtsbuchhandlung.

Jomaha nena ce muTHpajy TUCMOM KOjUM Cy IITaMmaHa. Y CIUCKY
JUTEpaType JeNO MITaMIaHO JIATHHUIIOM HABOIHM CE CaMo JIATHHHIIOM, a
JICJIO IITaMIIaHO NUPHUIUIIOM HABOAW ce NMPHIIMIIOM M JIATHHHUIIOM, MPH
yeMy ce JIaTHHUYHA pedepeHiia CTaBba y 3arpaje:

— IIpema Munomesuhy (2014, 347-352)...

— Munomesuh, Mupocnas. 2014. Pumcko npaso. beorpan: IIpas-
Hu Qakynrer YHuBep3urera y beorpamy — Mocuje cryamo.
(Milosevi¢, Miroslav. 2014. Rimsko pravo. Beograd: Pravni
fakultet Univerziteta u Beogradu — Dosije studio.)

— Byxkamunosuh (Vukadinovi¢ 2015, 27) wucrtude na jemarr
HcnymaBa Tyly, a rapaHT cBojy oOaBesy.

— V¥ aureparypu ce HaBoxu (Vukadinovi¢ 2015, 27)...

— Vukadinovi¢, Radovan. 5-6/2015. O pravnom regulisanju posla
bankarske garancije u novom Gradanskom zakoniku. Pravni
Zivot 64: 17-36.

[MoxesbHO je 1a y HUTaTHMa y TEKCTy Oyjle HaBeleH MojaTak o
Opojy cTpaHe Ha K0jOj Ce Hayas3u JIeo Jelia Koje ce IUTHpa.

Hcro Tako u / Ucto / Kao m Koncrantunosuh (1969, 125-127);

[Ipema baptomr (1959, 89 ¢u. 100) — mamo 20e je ¢ychoma 100
Ha 89. cmpanu;

Kao mrro je nmpennoxuo baprom (1959, 88 u dH. 98) — mamo 20e
dycrnoma 98 nuje na 88. cmpanu.

Ipe 6poja cTpane He Tpeba cTaBbATH O3HAKY ,,cTP.", ,,p., ,,f. nnn
CIIMYHO.

U3y3erHo, TaMo rae je TO NMPHUKIAIHO, ayTOpPU MOTY Jla KOPUCTE
1UTare y TeKcTy 0e3 HaBohewma Opoja cTpaHe jeia Koja ce uTupa. Y ToM
ClIydajy ayTOpH MOTY, ali HE MOpajy Ja KOpUCTE HEKy O]l Ha3HaKa Kao
HITO CY: gudemu, HOCcebHO udemu, UOemu Ha RPUMep U Op.

(Bupmeru, Ha ipumep, baprom 1959; Cumosuh 1972)
(Bugetn moceOHO bakmh 1959)
(CrankoBuh, Opmuh 2014)
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Jenan ayrop
Humam y mexcmy (T): Kao u Wnaj (Ely 1980, 6poj ctpane),
TBPAMMO Ja...

Haeolhemwe y cnucky aumepamype (JI): Ely, John Hart. 1980.
Democracy and Distrust: A Theory of Judicial Review. Cambridge, Mass.:
Harvard University Press.

T: HUcto xao u ABpamosuh (2008, 6poj cTpane), TBPAUMO 1a...

JI: ABpamoBuh, Cuma. 2008. Rhetorike techne — sewmuna 6eceo-
Huwmea u jasuu wHacmyn. beorpax: CmyxOenu rmmacHuk — IIpaBuu ¢da-
KynTer YHuBep3urera y beorpamy. (Avramovi¢, Sima. 2008. Rhetorike
techne — vestina besednistva i javni nastup. Beograd: Sluzbeni glasnik
— Pravni fakultet Univerziteta u Beogradu.)

T: Bacusseruh (2007, 6poj cTpase),

JI: Bacumesuh, Mupko. 2007. Kopnopamusno ynpaemarse: npas-
nu acnexmu. beorpanm: IlpaBHm QakynTer YHHBep3uTeTa y beorpany.
(Vasiljevi¢, Mirko. 2007. Korporativno upravijanje: pravni aspekti.
Beograd: Pravni fakultet Univerziteta u Beogradu.)

JABa ayropa

T: Kao miro je ykazano (Daniels, Martin 1995, 6poj crpase),

JI: Daniels, Stephen, Joanne Martin. 1995. Civil Injuries and the
Politics of Reform. Evanston, I11.: Northwestern University Press.

T: Kao mro je nokazano (Crankosuh, Opnuh 2014, 6poj crpane),

JI: CrankxoBuh, O0pen, Muoapar Opmuh. 2014. CmeapHno npa-
60. beorpan: Homoc. (Stankovi¢, Obren, Miodrag Orli¢. 2014. Stvarno
pravo. Beograd: Nomos.)

Tpu ayropa

T: Kao mrro cy npemtoxkumu Cecun, Jlnag u bepmant (Cecil, Lind,
Bermant 1987, 6poj crpasne),

JI: Cecil, Joe S., E. Allan Lind, Gordon Bermant. 1987. Jury Service
in Lengthy Civil Trials. Washington, D.C.: Federal Judicial Center.
Buie ox Tpu ayropa

T: Tlpema ucTpaxuBamy Koje je crpoBeo TapHep ca capaaTHHAIIIMA
(Turner et al. 2002, 6poj ctpane),
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JI: Turner, Charles F., Susan M. Rogers, Heather G. Miller, William
C. Miller, James N. Gribble, James R. Chromy, Peter A. Leone, Phillip
C. Cooley, Thomas C. Quinn, Jonathan M. Zenilman. 2002. Untreated
Gonococcal and Chlamydial Infection in a Probability Sample of Adults.
Journal of the American Medical Association 287: 726-733.

T: Tlojenunu aytopu cMarpajy (Bapamu et al. 2012, 6poj ctpane)...

JI: Bapanu, Tubop, beprnaner bopnam, 'amo Knaexesuh, Biaau-
mup IlaBuh. 2012. Mehynapoono npusamno npaso. 14. nzname. beorpan:
[IpaBan daxynrer YuuBepsutera y beorpany. (Varadi, Tibor, Bernadet
Bordas, GaSo Knezevi¢, Vladimir Pavi¢. 2012. Medunarodno privatno
pravo. 14. izdanje. Beograd: Pravni fakultet Univerziteta u Beogradu.)

HNucrutynuja kao aytop

T: (U.S. Department of Justice 1992, 6poj ctpane)

JI: U.S. Department of Justice. Office of Justice Programs.
Bureau of Justice Statistics. 1992. Civil Justice Survey of State Courts.
Washington, D.C.: U.S. Government Printing Office.

T: (3aBox 3a uHTenekTyanHy cBojuny PemyOmuke CpoOuje 2015,
Opoj cTpane)

JI: 3aBon 3a uMHTeNeKTyanHy cBojuHy PemyOmuke Cp6uje. 2015.
95 coouna sawmume unmenexmyanne ceojune y Cpobuju. beorpan:
Colorgraphx. (Zavod za intelektualnu svojinu Republike Srbije. 2015. 95
godina zastite intelektualne svojine u Srbiji. Beograd: Colorgraphx.)

Jeso 6e3 ayTopa

T: (Journal of the Assembly 1822, 6poj ctpaHe)

JI: Journal of the Assembly of the State of New York at Their Forty-
Fifth Session, Begun and Held at the Capitol, in the City of Albany, the
First Day of January, 1822. 1822. Albany: Cantine & Leake.

LinTupame BUlLE Jej1a UCTOT ayTopa

Kirepmont u Ajzenbepr cmarpajy (Clermont, Eisenberg 1992, 6poj
crpane; 1998, 6poj crpane)...
bacra nctuue (2001, 6poj crpane; 2003, 6poj cTpane)...
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HnTnpa}Le BHIIIE J1eJ1a HCTOI ayTOpa U3 MCTE I'OJUHE

T: (White 1991a, page)

JI: White, James A. 1991a. Shareholder-Rights Movement Sways a
Number of Big Companies. Wall Street Journal. April 4.

HcroBpeMeHo muTHpam€e BHUIIE ayTopa H Jejia
(Grogger 1991, 6poj crpane; Witte 1980, 6poj ctpane; Levitt 1997,
Opoj cTpaHe)

(ITormoBuh 2017, 6poj ctpane; Jlabyc 2014, O6poj ctpane; Bacu-
seeBuh 2013, Opoj cTpane)

HornaB/be y KlbU3KM

T: Xommc (Holmes 1988, 6poj cTpane) TBpAH...

JI: Holmes, Stephen. 1988. Precommitment and the Paradox of
Democracy. 195-240. Constitutionalism and Democracy, ed. John Elster,
Rune Slagstad. Cambridge: Cambridge University Press.

Ilornap/be y ey Koje je U31aTo0 y BHIIle TOMOBA

T: IlIBapi u Cajkc (Schwartz, Sykes 1998, Opoj crpane) TBpae cy-
MPOTHO.

JI: Schwartz, Warren F., Alan O. Sykes. 1998. Most-Favoured-
Nation Obligations in International Trade. 660—664, The New Palgrave
Dictionary of Economics and the Law, Vol. 1I, ed. Peter Newman.
London: MacMillan.

Kmura ca puuie usgama
T: Kopucrehu I'punos meton (Greene 1997), HanpaBuiu cMo Mo-
JISJT KOjH...

JI: Greene, William H. 1997. Econometric Analysis. 3. ed. Upper
Saddle River, N.J.: Prentice Hall.

T: (Ilormouh 2018, Opoj crpasne),

P: Tlonosuh, Hejan. 2018. Ilopecko npaso. 16. n3name. beorpan:
[IpaBuu ¢akynrer Yuusepsurera y beorpanmy. (Popovi¢, Dejan. 2018.
Poresko pravo. 16. izdanje. Beograd: Pravni fakultet Univerziteta u
Beogradu.)

HaBohemwe Opoja nznama Huje 00aBe3HO.
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VYroyTcTBo 3a aytope (cTp. 246-258)

IloHOBHO H31aHk€ — peNPUHT

T: (Angell, Ames [1832] 1972, 24)

JI: Angell, Joseph Kinniaut, Samuel Ames. [1832] 1972. 4 Treatise
on the Law of Private Corporations Aggregate. Reprint, New York: Arno
Press.

Ynanak

VY chucky nuTeparype HaBoJe ce: Ipe3nMe W MMe ayTopa, 0poj u
roauHa 00jaBJbUBAa CBECKE, HA3WB WIAHKA, HA3WMB YacOIMHCA, TOJHMHA
U3JaXKeHka yacomnuca, crpanuiie. [Ipy HaBolhewy MHOCTpaHHX YacoIlmca
KOjU HE HYMEpPHIITY CBECKE Taj MOJaTaK C€ M30CTaBJba.

T: Taj monmen xopuctuo je Jlesun ca capaguunuma (Levine et al.
1999, 6poj cTpane)

JI: Levine, Phillip B., Douglas Staiger, Thomas J. Kane, David J.
Zimmerman. 1999. Roe v. Wade and American Fertility. American Journal
of Public Health 89: 199-203.

T: Ha To je ykazao Bacwmesuh (2018, 6poj cTpane)

JI: BacwbeBuh, Mupko. 2/2018. ApOuTpakHu yroBop M HHTEp-
KOMIIAaHUjCKOTIPABHU CHOPOBU. Ananu Ilpasnoe ¢axyimema y beo-
epady 66: 7-46. (Vasiljevi¢, Mirko. 2/2018. Arbitrazni ugovor i in-
terkompanijskopravni sporovi. Anali Pravnog fakulteta u Beogradu 66:
7-46.)

T: Opnuh ucTHdYe yTHIA] yIOpEemHOT TpaBa Ha caapkuuy Ckuie
(Orli¢ 2010, 815-819).

JI: Orli¢, Miodrag. 10/2010. Subjektivna deliktna odgovornost u
srpskom pravu. Pravni Zivot 59: 809—840.

Hutupame nesor 0poja yaconuca
T: Tome je mocBeheHa jenmHa cBecka yaconmca Texas Law Review
(1994).

JI: Texas Law Review. 1993—1994. Symposium: Law of Bad Faith
in Contracts and Insurance, special edition 72: 1203—-1702.

T: Ocurypame o rpaljaHcke OATOBOPHOCTH MOAPOOHO je aHATU3H-
paHo y waconucy Aranu Ilpasuoe gpaxynmema y beoepady (1982).

JI: Ananu Ilpasnoe ¢paxynmema y beoepady. 6/1982. Casemosame:
Hexa axmyerna numarea ocueypara 00 epahancke odeosoprocmu, 30:
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939-1288. (Anali Pravnog fakulteta u Beogradu. 6/1982. Savetovanje:
Neka aktuelna pitanja osiguranja od gradanske odgovornosti, 30: 939—
1288.)

KomenTtapu

T: Cymut (Smith 1983, 6poj cTpane) TBpIU...

JI: Smith, John. 1983. Article 175. Unjust Enrichment. 195-240.
Commentary to the Law on Obligations, ed. Jane Foster. Cambridge:
Cambridge University Press.

T: Mpema lImanen6axy (Schmalenbach 2018, 6poj crpane), jacHo
je nma...
JI: Schmalenbach, Kirsten. 2018. Article 2. Use of Terms. 29-55.

Vienna Convention on the Law of Treaties: A Commentary, eds. Oliver
Dorr, Kirsten Schmalenbach. Berlin: Springer-Verlag GmbH Germany.

T: Ileposuh (Perovi¢ 1980, Opoj ctpane) TBpaH n1a...

JI: Perovi¢, Slobodan. 1980. Clan 45. Predugovor. 221-224.
Komentar Zakona o obligacionim odnosima, ur. Slobodan Perovic,
Dragoljub Stojanovi¢. Gornji Milanovac: Kulturni centar — Kragujevac:
Pravni fakultet Univerziteta u Kragujevcu.

YaaHak y yaconucy Wy JHeBHUM HOBHHaMa 0Oe3 ayTopa

T: o6jaBsbeno y lonumuyu (2019)

JI: Honumuxa. 2019. Cpbuja cHaxxHO nocBeheHa eBPOIICKOM TyTY.
Maprt 2019. (Politika. 2019. Srbija snazno posvecena evropskom putu.
Mart 2019)

T: Kao mro je o6jaBibeHo y wacommcy Newsweek (2000)...
JI: Newsweek. 2000. MP3.com Gets Ripped. 18 September.

Ynanak y 4acomucy WJH JHEBHHM HOBHHAMa €a ayTOPOM
(ayTopuma)
T 'Y Bpemeny je o6jaBisero (Svarm, Georgijev 2018) na...

JI: Svarm, Filip, Slobodan Georgijev. 2018. Razgrani¢enje je model
u skladu sa politikom etnickog cis¢enja. Vreme. Avgust 2018.

T: (Mathews, DeBaise 2000)

JI: Mathews, Anna Wilde, Colleen DeBaise. 2000. MP3.com Deal
Ends Lawsuit on Copyrights. Wall Street Journal. 11 November.
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VYroyTcTBo 3a aytope (cTp. 246-258)

Heo6jaBbenn pykonmuc

T: (ABpamosuh, Tomoposuh 2017)

JI: ABpamosuh, IlaBne, Henan Tomoposuh. 2017. Cruname 6e3
OCHOBa y puMcKOM IpaBy. HeoOjaBsben pykonuc. YHusepsuter y Humy,
[IpaBuu ¢akynret, aBryct. (Avramovi¢, Pavle, Nenad Todorovi¢. 2017.
Sticanje bez osnova u rimskom pravu. Neobjavljen rukopis. Univerzitet u
Nisu, Pravni fakultet, avgust.)

T: (Daughety, Reinganum 2002)

JI: Daughety, Andrew F., Jennifer F. Reinganum. 2002. Exploiting
Future Settlements: A Signaling Model of Most-Favored-Nation Clauses
in Settlement Bargaining. Unpublished manuscript. Vanderbilt University,
Department of Economics, August.

Paanu goxkymeHTt

T: (Crojanosuh, Casuh 2017)

JI: CrojanoBuh, Ormen, Maptun Casuh. 2017. IIpaBHa mpupoma
yroBopa o kpeauty. Pagau noxyment. MHCTHTYT 32 TIpaBo u (puHaHCH]e,
Beorpan. (Stojanovi¢, Ognjen, Martin Savi¢. 2017. Pravna priroda ugovora
o kreditu. Radni dokument. Institut za pravo i finansije, Beograd.)

T: (Eisenberg, Wells 2002)

JI: Eisenberg, Theodore, Martin T. Wells. 2002. Trial Outcomes
and Demographics: Is There a Bronx Effect? Working paper. Cornell
University Law School, Ithaca, NY.

Hymepucanu pagHu 10KyMeHT

T: (Tomuh, ITaBmoBuh 2018)

JI: Tomuh, Janko, Cama [Tasnosuh. 2018. YnopenHonpasHa aHanu-
3a mponmca y obnactu paaHor npasa. Pagau gokymenr 6p. 7676. Unctu-
TYT 3a ynopenHo npaso, beorpan. (Tomi¢, Janko, SaSa Pavlovi¢. 2018.
Uporednopravna analiza propisa u oblasti radnog prava. Radni dokument
br. 7676. Institut za uporedno pravo, Beograd.)

T: (Glaeser, Sacerdote 2000)

JI: Glaeser, Edward L., Bruce Sacerdote. 2000. The Determinants
of Punishment: Deterrence, Incapacitation and Vengeance. Working Paper
No. 7676. National Bureau of Economic Research, Cambridge, Mass.
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JInyHa KopecnoHAeHIMja/KOMYHHUKAIHja

T: Kao mro TBpnu Jammanosuh (2017),

JI: Navmwanosuh, Buhentuje. 2017. Ilucmo ayrtopy, 15. janyap.
(Damnjanovi¢, Vicentije. 2017. Pismo autoru, 15. januar.)

T: (Welch 1998)
JI: Welch, Thomas. 1998. Letter to author, 15 January.

Cradunnu natepHeT nporokosa (URL)

T: Tlpema 3aBomy 3a MHTEICKTyalHy CBOjuHy PemyOmuke CpoOuje
(2018),

JI: 3aBon 3a uHTeNneKkTyalnHy cBojuHy PemyOmuke Cp6uje. 2018.
lognmmsn w3BemTaj o paxy 3a 2017. romuHy. http://www.zis.gov.rs/o-
zavodu/godisnji-izvestaji.50.html, nocnenmwu npuctyn 28. mapra 2018.
(Zavod za intelektualnu svojinu Republike Srbije. 2018. GodiSnji
izvestaj o radu za 2017. godinu. http://www.zis.gov.rs/o-zavodu/godisnji-
izvestaji.50.html, poslednji pristup 28. marta 2018.)

T: According to the Intellectual Property Office (2018)
JI: R.S. Intellectual Property Office. 2018. Annual Report for 2017. http://
www.zis.gov.rs/about-us/annual-report. 106.html, last visited 28 February,
2019.

Y mramMnu

T: (bormanosuh 2019, 6poj crpane)

JI: bormanosuh, Jlyka. 2019. ExoHOMCKe TOCIICOHUIIE yTOBapama
KJay3yne Hajrnomnanhenuje Haluje y OwiaTepalHHMM HHBECTUIMOHUM
cnopazymuma. Homoc, Tom 11, y mrammu. (Bogdanovi¢, Luka. 2019.
Ekonomske posledice ugovaranja klauzule najpovlaséenije nacije u
bilateralnim investicionim sporazumima. Nomos, tom 11, u Stampi.)

T: (Spier 2003, 6poj cTpane)
JI: Spier, Kathryn E. 2003. The Use of Most-Favored-Nations

Clauses in Settlement of Litigation. RAND Journal of Economics, vol.
34, in press.
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VYroyTcTBo 3a aytope (cTp. 246-258)

IIpuxBaheno 3a o6jaBbUBame

T: Y jemHom wucrtpaxuBamy (Petrovi¢, mpuxaheHno 3a o006jaB-
JbUBambE) MOCEOHO Ce MCTUYE 3Hayaj MpaBa MAmHMHCKHX aKIHOHapa 3a
(yHKIMOHHCAmhe aKIIHOHAPCKOT JIPYIITBA.

JI: Petrovi¢, Marko. Prihvaceno za objavljivanje. Prava manjinskih
akcionara u kontekstu funkcionisanja skupstine akcionarskog drustva.
Pravni Zivot.

T: Jemna crynmja (Joyce, mpuxBaheHo 3a 00jaB/bUBAIbGE) OMHOCH CE
Ha KomyMOmjcKu OUCTPUKT.

JI: Joyce, Ted. Forthcoming. Did Legalized Abortion Lower Crime?
Journal of Human Resources.

Cyncka mpakca

dD(ycnome): Bpxosuu cyn CpoOuje, Per. 1354/06, 6. 9. 2006,
Paragraf Lex; Bpxosuu cyn Cpbwuje, Pes. 2331/96, 3. 7. 1996, buamen cyo-
cke npakce Bpxoenoe cyoa Cpouje 4/96, 27; CJEU, case C-20/12, Giersch
and Others, ECLI:EU:C:2013:411, napa. 16; Opinion of AG Mengozzi to
CJEU, case C-20/12, Giersch and Others, ECLI:EU:C:2013:411, mapa.
16.

T: 3a pedepenue y Texcty kopuctutu ckpahenune (BCC Pes.
1354/06; CJEU C-20/12, wmm Giersch and Others; Opinion of AG
Mengozzi) KOH3UCTEHTHO Yy LIEJIOM YJIaHKY.

JI: He Tpeba HaBOAUTH CYACKY NPAaKCy y CIUCKY KopuiuheHe Ju-
Teparype.

3aKoHM U APYTrH NPONNCH

@: 3aKOHWK O KPUBHUYHOM TMOCTYNKY, Cuyocoenu enacuux PC
72/2011, 101/2011, 121/2012, 32/2013, 45/2013 u 55/2014, 4. 2, ct.
1, Tau. 3; Regulation (EU) No. 1052/2013 establishing the European
Border Surveillance System (Eurosur), OJ L 295 of 6/11/2013, Art.
2 (3); Directive 2013/32/EU on common procedures for granting and
withdrawing international protection (recast), OJ L 180 of 29/6/2013, 60,
Art. 6 (3).

T: 3a pedepenue y texkcty kopuctutu ckpahenune (3KII mn 3KII
PC; Regulation No. 1052/2013; Directive 2013/32) KOH3UCTEHTHO Yy Lie-
JIOM YJIaHKY.

JI: He Tpeba HaBonuTH Nponuce y CIUCKY KopuilheHe JuTepaType.
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4. ITPUJIO3U, TABEJIE U CJIMKE

dycHOTe y TIPHUIIO3WMa HyMepHIry ce 0e3 mpeknia Kao HacTaBak
Ha OHE Y OCTaTKy TEKCTa.

Hymepanwmja jennaunHa, Tabena U ciluKka y IpUIO3UMa TIOYHBE ca
1 (jennaunHa A1, Tabema Al, cnuka Al uth., 3a mpuiior A; jenHaunHa b1,
tabena b1, cnuka b1 utn., 3a npuior b).

Ha ctpanu moxe 6utu camo jenHa tabena. Tabena Moxe 3ay3uma-
TH BUILE Of jelHE CTpaHe.

Tabese nmajy kparke HacioBe. JlogaTHa o0jammbema ce HaBolIe y
HarloMeHaMma Ha JIHy Tabere.

Tpeba upeHTU(PHUKOBATH CBE KOJUYMHE, JEAMHHUIIE MEPE U CKpa-
henwuiie 3a cBe yHOCE y Tabenu.

W3Bopu ce HaBojE y IENMHM Ha AHY Tabene, 6e3 yHakKpcHHX pede-
peHIm Ha ¢ycHOTE WM U3BOPE HA IPYTMM MECTHMA Y HWIAHKY.

Cauxke ce npuiaxy y ¢ajioBuMa OIBOjeHO o7 TeKCTa U Tpebda ma
Oyny jacHO oOenexxeHe.

He Tpeba xopuctuT ceHueme uiau 00jy Ha TpadUuKUM MPUKA3HU-
Ma. Ako je moTpeOHO BH3yenHO McTah¥ TojeArHe pa3iiuKe, MOJIMMO Bac
Jla KOPUCTHTE HIpadupame U YHAKPCHO MpadHupame Wi APYTo CPEACTBO
O3HaYaBama.

He Tpe6a KOPHUCTHUTU OKBHP 3a TCKCT UCHOM MU OKO CJIHKC.

Monumo Bac aa kopucture ¢poHt Times New Roman ako moctoju
OWMJI0 KaKBO CJIOBO WJIM TEKCT Ha ciuuu. BemuunHa ¢onTa Mopa OuTH
HajMame 7.

I'padunu He campike OMIIO KakBYy 00jy.

HacnoBu cnmka cy HaBeIeHH M Ha 3aceOHOj] CTPaHUITH Ca IBOCTPY-
KM TIPOPEJIOM T10J] Ha3uBOM — JlereH1a KOpUIINeHnX CIIHUKA.

Cnuxe wHe mMory O6utu Behe om 10 cm x 18 cm. [la Ou ce uzberno
Jla ciuKa Oyle 3HauajHO CMameHa, 00jallkbermha MOjeUHIX JIEI0Ba CIIFKE
Tpeba 1a Oyay NMOCTaBJbeHA y OKBUPY CIIMKE HIIH HCIIOJ Hhe.
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