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Hp Jacmunka XacauGerosuh"

AKAJIEMCKE CJIOBOAE U JbYICKO JOCTOJAHCTBO:
HEOBMYAH CJIYYAJ ®ObNYHOCTHU [IOHA ®UHUCA

YV o6om unanxy ce — uz nepcnexmusge cnyuaja [lona @unuca u3z janyapa 2019
— mpaea 3a 002080pUMA HA NUMARA 20€ Cy 2paHuye akademcke crobode u ciobooe
2osopa. Cmoea ce najnpe yuajkpahe uznasice cayyaj QPunuc, a nomom ce pamampa
oa i je Qunuc npekopauuo spanuye akademcke ciobooe u crobode 2060pa ceojum
,, EBKCMPEMHO OUCKPUMUHAMOPCKUM CMABOBUMA NPOMUG MHO2UX 2PYNA /bYOU KOju Cy
V HeNnoB0/bHOM NOLONCA]Y ', caopHcanum y rwe2osum chucuma o0 1992. 0o 2011, kaxo
mo cmoju y ,, Ilemuyuju oa [lon @unuc npecmane oa npedaje Ha YHugepumemy
Oxcghopo 3602 ceoe duckpumunucarea . Jlaxne, joui jeOHo 00 cpedumitbux nUmMarsa
Jjecme 0a au cy OuHUCOBU cMABOBU OUCKPUMUHAMOPCKU U hobuunu, unu Hucy. Oc-
HOGHe me3e Koje ce 3aCmynajy y 080oM 4nauky jecy: Quuuc Huje npexopawuo spanuye
akaodemcke cno6ode u cnobode 2080pa, anu jecme 310ynompeouo me ciobooe. Hexu
00 Fe208UX CMAB08A, KAO ANCMPAKMHO U3PAJICEHA MUUberad, jecy Gobuynu, anu
Hema Ookaza 0a ce DUHUC KOHKPEMHO OUCKPUMUHAMOPCKU NOHAWAO npema Ouno
KoMme.

Kibyune peun: Axademcka crobooa 2oéopa. — Jbyocko docmojancmeo. — Cayuaj
Lona @unuca y okcghopockoj akademckoj 3ajedHuyu. — 3noynompe-
6a npasa. — Ilpasno cnobooan npocmop.

1. YBO/|

Y oBOM WiaHKy ce — M3 mnepcrekTuBe ciyuaja [lona dunuca uz
janyapa 2019 — Tpara 3a oJroBoprMa Ha NuUTama TAC Cy T'PaHMIIC aKa-
JneMcke ciobojie u ciiodoe roBopa. MeTOIONOMIKH TOCMaTpaHo, OBO je
CTyIWja ciaydaja mpaBHE U MOpajiHe (OAHOCHO €THYKE) MPUPOJIC.

AyTopka je penosuu npodecop [IpaBHor dakynrera Yausepsurera y beorpany.
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Amnamu [lpaBHor dakynrera y beorpany, romuaa LXVII, 3/2019

Crora he ce Hajnpe yHajkpahe u3noxuru cny4aj unnc. [Torom he
ce aHAJTM3UPATH J1a JIH ]e ®DuHUC TPEKOPAYHO TPAHHUIIE aKaIeMCKe cllo0oe
u crno0oze roBopa CBOjUM »CKCTPEMHO JMCKPHMHMHATOPCKHM CTaBOBHMMa
MIPOTUB MHOTHX IpyIia JbYAU KOjU Cy Y HENOBOJHHOM mnosnoxajy*. Tu du-
HUCOBH CTaBOBU C€ Haja3e y HEerOBUM CITUCHMa 00jaB/bUBaHUM o1 1992.
mo 2011. u 3060r mux ce tpaxu y [emuyuju oa [lon @uuuc npecma-
He O0a npedaje na Yuusepsumemy Okcgopo 3002 c602 OUCKPUMUHUCATLA
(Petition 2019).

2. CJIVHAJ [IOHA ®MHNCA — YHAJKPA'RE

VY okBupy okcopackor RDP (Remote Desktop Protocol) TOKPEHY-
Ta je 2. JaHyapa 2019. Hemuyuja Oxcghopockom yHugepsumenty, KOjoM ce
3axteBajy aBe ctBapu: (1) ma [lon ®unnc npecrane na mogyyasa Ha Ok-
c(hopICKOM YHHUBEP3UTETY 300T CBOT TUCKpUMHUHKCama U (2) na Oxcdopa-
CKM YHHMBEP3UTET pa3jaCHU CBOjy MOJIUTHKY MPEMa TUCKPUMHHATOPCKUM
npodecopuma (Petition 2019). [lemuyuju ce yop30 MPUKIbYYNIO CBOjUM
MOTHHMCHMA BUIIIE CTOTHHA YJaHOBA OKC(HOPACKE aKaIeMCKe 3ajeqHULE —
cryneHara u npogdecopa (Smith 2019).

[lTa ce xoHKpeTHO 3amepa [lony Ounncy (1940-), ayBeHOM OKC-
¢dopackom emepuroBanoM mpodecopy IlpaBHor daxynrera? Y mpsom
neny [lemuyuje Kaxe ce 5a je ,JIUCTA HETOBUX CGKCTPEMHO JIHCKPH-
MHUHATOPCKHX TOTIIeNa YCMEPEHHX MPOTUB MHOTHUX Tpyna JbyId KOjU
ce Haja3e y HENOBOJHHOM IOJIOXKajy — BeoMa Jyra; Ja je MO3HaT Kao
nocebHO xomo¢oOnuaH W TpaHcoOWUaH UYOBEK; Ja je YaKk CaBeTo-
Bao Brnany CAJl na He mpyxu npasHy 3amtuty LGBTQ+ spynuma ns-
noxeanM auckpumuHanuju® (Petition 2019). Ocum Tora, mpenusupa
ce ma y ,,/beTOBE M3jaBe IyHE MPXKIE CHaaajy: Ja je Tej CeKC CImYaH
0eCTHjaTHOCTH, Tj. CEKCy ca kuBoTHEmama (1992; 1994; 2011); na je
outu rej ‘310’ 1 ‘pazopHO 3a JbyAckocT’ (1994; 2011); na je ogoOpaBame
rej cekca CIMYHO onoOpaBamy yOWjama HEBHHUX JbYOH y TEPOPHCTHY-
koM Macakpy (2011); ma Bmame u nmpymrBa Tpeba ma ‘obecxpadpyjy’
Jpyne na Oymy rej u Tpeba &a MOACTHYY aHTHrej oOpa3oBHE Iporpame
(1994; 2011); ma oxomHOCT IITO je HEKO rej Tpeba ma ce cmarpa ‘Gap
HETAaTHBHOM, aKO HE JUCKBAIU(HUKATOPHOM OKOJHOMINY NPHUINKOM
JoTyIITama ycpajama nere (2011); Te qa Moxke mocrojaru Be3a usmely
outu rej u 3moynoTpedspaBaru aeny (2011)“ (Petition 2019). V3 T0, Ha-
BOJIC C€ U FETOBH ,,JIPYTH OOJHIM TUCKPUMHHHCAbA, HAUME, PACH3aM U
kceHo(oOHja, mpuMepHIle, Kaa u3jaBibyje Aa he KyaTypHa pa3HOIUKOCT
[y EBpormn u bputanuju] mosectr 10 ‘jagad MpxKme, KpBompoirha U 1mo-
muTruke mapanuse’, nopenaehu nocrojehy cutyanmjy ¢ 60CaHCKMM T'€HO-
uuaoM y ouBioj Jyrocnasuju (2009); kao u kajma Kaxe 1a je ,,MOIepHa
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Jacmuuka Xacan6erosuh (ctp. 9-33)

UMUTpalyja Heka Bpcra ‘o0pHyTe Konmorm3anmje’ (2009) (Petition 2019).
Konauno, y Ilemuyuju ce ykasyje u Ha 10 Aa ,,OWHHC OpKu ceMUHape
Ha momurioMckuM U mactep kypceuma: BCL (Bachelor of Civil Law)
& MJur (Master of Jurisprudence), koju Cy INIaBHH KypceBU Ha NMPaBHUM
CTyaMjaMa; J1a je TO HEeJOIyCTHBO — YOBEKa C CHOPMHHM IpeApacygaMa
CTaBHUTH Yy MO3ULH]jY [aKaaeMcKe] ONTOBOPHOCTH U BIIACTH; Aa TO YMHH 11
ce JbYIH TOTOh)eHH FHErOBUM JHCKPUMHHHUCAKEM THTAjy Ja JIu Tpeda na
noxahajy oBe ceMuHape Koju Cy TpeaBuljeHu na Oymy TJIaBHH H3BOP IIO-
IIyKe Ha TIPaBHUM IOIUTIOMCKUM U MacTep crynrjama (BCL & MJur); na
j€ YHUBEP3HUTET MECTO Ha KOME ce Tpeba ycpeCpelnTH Ha 00pa3oBame, a
He OMTH IpUMOpaH Ha 6opOy MPOTHB WM OWTH TOy4aBaH of podecopa
KOjU TpOMNAarupajy MpXmy IpemMa CTyIeHTUMa Koje moyuasajy* (Petition
2019).

Y npyrom geny [lemuyuje tpaxu ce na OKcOpACKH yHHUBEP3H-
TET pa3jacHH CBOjy IMOJUTHKY MpeMa JUCKPHMHUHATOPCKHM MPOodecopu-
Ma tako mro he, monasehm ox ycBOjeHMX €THYKO-IPAaBHUX akKara KOju
NPOMOBHILY ,,MHKJIY3UBHY KYITYpPY jEOHAKOCTH M BPEIHOCHHX Da3iv-
YUTOCTU U ,,JIO3UTHBHO OKPYKCHE Y KOME C€ JbYIAH TPETHPajy TpaBUU-
HO W C momToBameM — 0e3 yzHemupasamwa“ (Equality Policy; Free from
Harassment Policy), yTBpAHTH KOIHKO cMEapHO CTame CTBapH ONroBapa
nocrojehiMM €THYKO-TIpaBHUM akTUMa. Jep, y MpakcH, Y OBOM MOMCH-
Ty, CTYICHTH U 3allOCJICHO YHHMBEP3UTETCKO 0CO0JbEe MOpajy Aa HMajy
Clly4aj y3HEMHpaBamba, BUKTUMHU3AIMjE WM 3aCTPALINBAEA KOHKpemHe
JMYHOCTH O] KOHKPETHE JIMYHOCTH J1a O MOIVIM YIIOXKHTH Kajdy Mpo-
B npodecopa. [IpotuB mpodecopa mak Koju ce yCTpemibyjy Ha Jbyae
Yy HETIOBOJAHOM TIOJIOXKajy Ha HEKH OIIITHjH HAa4WH, Ha TIPUMEDP, CBOJHM
00jaBJbeHUM paJloBHMa, MOMEHYTa ETHYKO-TIPaBHA TpaBWia, H3IIEeNa,
HHUCY JIOBOJbHA, A aKO HEKa TakBa Mpakca umak Beh mocroju Ha Ok-
c(opICKOM YHHUBEp3HUTETY, Tpeba je OO3HAHWUTH W YYHHHTH JOCTYITHOM
CTYJICHTHMA M 3aI0CJICHOM YHHBEpP3UTETCKOM 0co0sby (Petition 2019).

Ha xpajy llemuyuje nutupajy ce ooromyu n3 OUHUCOBUX jaBHUX
n3jaBa u 00jaB/bEHUX PAJIOBA KOjU Cy HOMeHymu 'y IpBoM aeny [lemuyuje,
y3 aetasbHO Oubnmuorpadcko ynyhusame Ha MecTa y DUHHCOBUM AeInMa
y KOjUMa ce TH UWTHpaHu ojyioMuu Hanaze. O muma he 6uth jom peun y
HaCTaBKy OBOT paja.

o caga Okcopackr yHUBEP3UTET HUje TOHEO HUKAaKaB 3BaHUYAH
CTaB WU OUTYyKy O [lemuyuju. To, HapaBHO, HUje MpPENpeKa aa ce OB
3ay3Me cTaB o ciy4ajy @unnc. M xako Hamaky METOHOJIOIIKA IPaBHIIa,
Taj CTaB Ha MOYETKY UMa CTaTyC XUIIOTe3e OJHOCHO Te3€, KOjy Y Ja/beM
u3jaramy TpeOa BajbaHO aPryMEHTOBATH, AOKA3aTd, OMHOCHO 00pasio-
JKUTH He OM JIM Ha Kpajy Mora OUTH pa3iokHO YCBOjeHa — O0pameHa,
Tj. OCHOBaHO NpuxBaheHa Kao WCIpaBHA.
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Amnamu [lpaBHor dakynrera y beorpany, romuaa LXVII, 3/2019

3. OCHOBHE (XHMIIO)TE3E O CJIYYAJY ®UHUC

Cpenuiima TUTamka Koja Cce pa3Marpajy y OBOM WIAHKY jecy IH-
Tama: (1) ma 1 je GUHAUC TIPEKOpadrno TPaHHIlE aKaJAEMCKe CII000ae To-
Bopa 1 (2) na mu cy OUHUCOBH CTaBOBH ITUCKPUMHHATOPCKH U POOUIHU
nn "Hucy. OCHOBHE Te3¢ KOoje ¢e O THM IHTamHMa OBIE 3aCTYIajy jecy:
DuHUC HUjE TPEKOPAYNo TPaHHIle aKaIeMCKe CII000e U cI000Ie ToBOpa,
aJm jecTte 3J10ymoTpedno Te cinodomae. Hekn o meroBux craBoBa, Kao ar-
CTPaKTHO M3pakeHa MHIBEHA, jecy (GOOWYHH, ann HeMa Iokaza o Du-
HUCOBOM JTUCKPUMHHATOPCKOM WM (POOMYHOM KOHKPETHOM TOHAIIAKY
mpemMa OMII0 KoMe.

3.1. Te3a o 3nmoynorpebu akageMcke ciioboje ropopa

Tesza o 3moymoTpebu akameMcke ciobome ropopa Ouhe paspahena
y Tpu kopaka. [IpBo, onpehuBamem mojma 310ymorpede npasa (WiH CIio-
Oone, WK TpaBa Ha cI000/y) M pa3rpaHUYaBameM (eHoMeHa (OJHOCHO
M0jMOBA) 37I0yTIOTpede mpaBa of] MpeKopauemka WK Kpiema npasa. py-
ro, pasMarpameM mTa y OUHUCOBOM KOpHUIINeHYy MOMEHYTHX clI0001a
jecte a mTa HHUje A0Opa (ogHOCHO HajOOJBa) akajeMcKa Mpakca, U TO
Ha Taj Ha4MH (a) mTo he ce yka3aru Ha MpaBUia aKaJeMCKe IOIyKe, OIf
KOjUX Cy HEeKa YCIIOCTaBJbeHA Ha YHUBEP3UTETHMAa Y MOJCPHO 100a, a
HEKa ¥ MHOTO Ipe TOI' BPEMEHa — CKOPO OTKAKO je YHHUBEP3UTETa, U TO
nmoceOHO Tako mTO he ce yka3zarn Ha 00aBe3y Ja ce Yy YHHBEP3UTETCKO)]
MOAYIM Pa3MOTpe APYKYHUjU M HAPOUUTO CYNPOTHH CTABOBHU (Y OJHOCY
Ha BJIACTHTE) O HEKOM ofpeheHoM muTamy, (0) Tako mto he ce ncruraru
HEeKo Moryhe cTpy4HO MPUXBATIBHBO 00pas3iiokeme 3a OUHUCOBE CTABOBE
0 OecTHjamHOCTH | Cl., U (B) Tako ImTo he ce pa3jaCHUTH TIIaBHO aKa-
JIEMCKO TpaBWiI0 (OMHOCHO 00aBe3a) Aa ce mpodecop MpUApKaBa CBOT
MpeaMeTa, TO jeCT TUCIUILTHHE U ’heHe caapKuHe, nMajyhu Ha ymy na je
®unrnc npodecop npasa u [IpaBue pmnozoduje, a He mpodecop Pumoka-
TOJIMYKE MOpAJIHE JIOTMaTHKe, HUTH mpodecop ETuke Jbyackor cekcya-
HOT MoHamama. 1 koHauHo, y TpehieM Kopaky, HemoCpeaHO 3aCHOBAHOM
Ha TIPETXOAHOM, Te3a 0 (DHHHCOBO] 3TOYNMOTpeOW akajeMcKe ciobome
roBopa paspahuBahe ce pacrpaBibambeM chepe MpaBHO CI00OTHOT MPO-
cropa (aem. rechtsfreier Raum) ma 6u ce ompennino u 00jacHWIO TAE Y
MPaBHOj MIPAaKCH W y TIPaBHOj Teopwju Tpeda cMecTuTH oapeheHe ¢deHo-
MeHe o Kojuma DUHHC paclpaBihba W 3ay3WMa CTaBOBE, a KOj€ IOTIHC-
HUIM [lemuyuje cMaTpajy HEMPUXBATIFUBUM Y OKC(HOPACKO] aKaIeMCKO]
3ajeqauny. KpeHumo pemom.

3.1.1. Ilpeu xopax: llIma je 3noynompeba npasa

Jla Ou ce 3a Heko MoHamame Morito pehu na mpencrasiba 37I0yI0-
TpeOy akajgeMcke cio0oje TOBOpa, MOTPEOHO je Hajupe OAPEIUTH I0jaM
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370ynoTpede mpaBa OAHOCHO 3JI0yNOTpede y MpaBy, WM y MPAaBHOM MO-
petky. [IpaBo je m3pa3uTo CBPXOBHUT (PEHOMEH, I0jaBa Koja muma telos,
k. Jlakiie, mpaBo OTHOCHO MOCTOjame MpaBa HHje camMo ceOu CBpXa,
MajJa M Kao CPE/ICTBO 32 OCTBAPEH-E IMJba MMa BPEJHOCT IO ceOu M 3a
cebe. MHCTpyMEHTamTHH KapakTep HpaBa Kao CPEICTBA 3a MOCTH3ABE
onpeheHor nuba WK uibesa yryhyje nak Ha 10 1a ce IpaBo Kao Cpei-
CTBO YBEK MO)KE yIOTPEOUTH 3a jeJHE U 3JI0yHOTPeOUTH 3a Jpyre CBpXe,
0e3 003mpa Ha TO Ja JIH Ce O TaKBUM (3J10)ynorpedama pacnpassba y He-
KOM TIPaBHOM TIOPETKY WJIM YHYTap oxpeljeHe mpaBHe Teopuje.

VY KOHTHHEHTAJHOEBPOIICKO] TEOPHjU — KOja CE€ y OBOM IHUTAIY
MOJKe TTPUMEHUTH W Ha common law cucteM (y KoMe ce JOKTpHHA 3710y-
moTpebe mpaBa He cpehe), kKao MTO ce yocTaraoM 300T MMOMEHYTE CBPXO-
BUTOCTH U MHCTPYMEHTAITHOCTH IIPaBa MOXKE MMPUMEHUTH U HA CBAaKH JIPY-
r'd, OMJIO KOjH MPaBHU CUCTEM — MOTY C€ y TpaBy OJHOCHO y IPaBHOM
MOPETKY Pa3IMKOBATH 3J0ynoTpeda oOjekTuBHOT mpaBa (eHr1. abuse of
law) u 3moymotpeda cybjektuBHOr mpasa (abuse of right). 3moymotpe-
0a 00jeKTUBHOT TpaBa jecTe 3J0yNmoTpeda MpaBHE PEryIaTUBE, MPaBHOT
perynmcama, Koja IoCTOjH KaJa ce MPAaBHUM HOPMaMma PEeryJHIIe HEeITo
TO HUMa He Tpeba na Oyae peryiaucaHo, Ha MpHUMep, Kako, Kajla U Tae
MO3HaHMIKM Tpebda Ja ce MO3ApaBbajy WK OCIOBJbaBajy. MOMEHTAIHO
HUje ped 0 Toj 370ynoTpedu npasa, Maaa he kacHUje U O HOj OUTH TOBO-
pa. Cana je ped o 3m0ynorpedu cyOjeKTHBHOT IIpaBa.

IlTa je 3moymorpeba cyOjextuBHOT mpaBa? Jla Ou ce muzberne Be-
JMKe, OBJIE HETOTpeOHEe TEOPHUjCKe paclpaBe, YMHH C€ YIIYyTHUM APKaTh
Ce HajpacmpocTpameHUjuX ofpehema MmojMoBa, ma YTOJIHKO W HajMarbe
criopuux (Jlykuh 1975, 273-276; Bogunenuh 1997; 2014, 305-318).

Iasne (umm onwme) KapaKTEPUCTHKE CBaKe 3JIOYIIOTpede jecy,
MIPBO, Ja CyOjeKT CyOjeKTHUBHOT TpaBa (Wim cia000/e, WK IIpaBa Ha CIIO-
0oy, WM MaK HAJISKHOCTH) H3MIIeNa Kao Jla Ce NoHauwld y epaHuyama
CBOT Cy0jeKTHBHOT TIpaBa (Wiu cio0oze, WiIu IpaBa Ha 000y, FITH ITaK
CBOj€ HAUIC)KHOCTH) T€ 4, TAKIIE, He npeKopay)je CBoje oBlammheme Koje
MMa, TO jeCT KOje MYy je aTo Kao CyOjeKTHBHO IpaBo (WiH ci1o0oaa, WiIu
MpaBo Ha CJI000MY, WM MMAaK HAIJISKHOCT), mTo he pehm ma To mEroso
MOHAIIAke — Stricto sensu, y yKeM CMHCIY, & ancmpakmuo 1mocMarpa-
HO — He npedcmassa Kpuierbe TOT CYOjeKTUBHOT TpaBa (WM CI000eE,
WM TIpaBa Ha clio0oay, WK HajiexxHocTH). Ho, mpema ce, ancTpakTHO
mocMaTpaHo, Kpehe y TpaHWIIaMa CBOT CYOjeKTHBHOT IpaBa, Cy0jeKT —
1 TO je OPYTH €IEMEHT IojMa 3JIOYNoTpede — THM CBOjUM ITOHAIIameM
IIKOAM ApyroMe, oHemMoryhaBajyhu ra ma moTITyHO FUTH JETMMHYHO KOPH-
CTH CBOje TIpaBo (Wi, yomiire, paBHO opnamtheme) (JIykuh 273-276),
OITHOCHO J1a y)KHMBa y CBOM IpaBHO 3amrtuheHoMm mo0py. Ilpm Tome, ma
OM HEKO KOHKPETHO TOHaIIame OWIo KBaTU(HUKOBAHO Kao 3JIOyIoTpeda
Ccy0jeKTHBHOT TIpaBa, HEOMXOIHO j& M J1a, OCUM THX IIBE]y TJIaBHUX (WU
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OMIITHX) KapaKTePUCTHKA, UMa Oap jefaH ox cienehnx KOHKpeTHHX (Win
noceOHMX) BHIOBA — JIa je, HAauMe, TO KOHKPETHO MOHAIIAmhe MM IIHKa-
HO3HO (¥ TO je je[JMHH BHJ 3JI0yTIOTpede y KoMe Mopa Ja MOCTOjA Hamepa
mKoherma), Wi OECKOPHCHO, WM HECPa3MEepHO, HIIH NMPOTUBIMIEHO, HITH
HENPUMEPEHO, WM NPOTHBPEYHO, WIM HEMOPAIHO, MM MaK HelpaBhd-
HO (y OBHX OCTaJMX CeJaM KOHKPETHHX BHJIOBAa 3JIOyIOTpeOe He Mopa
nmocTojaru HaMmepa mkohema) (Bogurenuh 1997; 2014, 305-318).

Tpeba momatu na cMarpamo Ja CYIITHHCKH HEMa MPaBHUX pasiiv-
ka u3Mel)y cyOjeKTHMBHMX TpaBa, cii0001a, W MpaBa Ha cjiI000may, a Cy
TO CaMO TEPMHUHOJOIIKE Pa3INKe, CXOMHO Pa3IHMYUTHM TpaiulnjaMa y
MMEHOBaky CYIITHHCKH MCTHX MPaBHHUX I10jaBa, T€ J1a j€ pe4 O jeTHOM
WCTOM TIpaBHOM (PEHOMEHY — CyOjeKTHBHOM TpaBy — W KaJa ce pa3ma-
Tpa Heka cno0oja, Ha mpuMep, akajgeMcka cio0ofa, uim ciiodoaa roopa,
OJHOCHO NPaBO Ha aKaJeMCKy 000y, WIH MpaBo Ha Clo0OAY TOBOpA.
A crora HeMa HU CYIITHHCKUX IMPaBHUX pasziuka mehy 3moymorpebama
TUX (heHOMEHA.

Takohe Tpeba momatn — Maja TO 32 OBO pasMarpame HUje OMTHO
— JIa cMarpamo Jia y OCHOBH HeMa CYIITHHCKUX pa3iiMKa HU u3Mel)y 3110-
ynoTpede cy0jeKTUBHOT MpaBa W 3J0yMoTpede HaJIeKHOCTH, jep CYy TO
3noynorpede Bejy BpcTa npaBHUX oBnamhemma (ynopeauru Jlykuh 1975,
270-276).

[Haxiie, na 6u ce nokasana teza 0 OUHUCOBO] 3710yHOTpedU aKaieM-
cke ciobonme roBopa, Hajmpe Tpeba MOKa3aTH 3alITO Cy HEKa Herosa
KOHKpETHA MMOHAalIaka caMo MpUBUA Kopuihema Te caodone u Ja J je
TO TOHAIIAFK€ HAHEJNO IITETy ApPyruMa y Kopuiihewy HBHXOBUX IpaBa,
KOHKpPETHO, HApOYHUTO TpaBa Ha JbYACKO JOCTOjaHCTBO, OMHOCHO N1a JIH
UX TO TMOHALIAkE NOTIYHO WIM ACIMMHYHO OHEMoryhaBa aa y>KuBajy
y CBOjUM IIpaBHO 3amTuheHHMM H00pHMa, a HAPOYUTO Y CBOM JbYIACKOM
nocrojaHcTBy. Onropoprma Ha Te 3aXTeBe UM NHUTama nocseheH je apyru
KOpax.

[la Ou ce Taj npyru KOpak HAYMHHUO y MPABOM MpaBIly, Tpeda umMaru
Ha yMy Aa c1o0o1a roBopa u akaJgeMcka ciio0oza roBopa HACY WIEHTHY-
He: spaekers’ corner (y Xaja mapky, wiu apyrae) u kareapa (Ha Oxcdop-
Iy, WM APYTAE) HE MOIpa3yMeBajy HCTy CI000AY HUTH UCTA OTpaHHYCHA.
Axkanemcka c¢10007a TOBOpa 3a KareIpoM HMa OJJaBHO CBOja THIIMYHA
NpaBHA M €THYKa OTPaHNYeHa, Y HEKOM cMHucTy Beha, a y ApyroM CMHCITY
Mama, ajJi CBaKakKo Jpyraddja y OJHOCY Ha OHY mpBy ciobomy (Roberts
2000).

3.1.2. /lpyeu xopax: Llma je oobpa (axo eeh ne najoona)
axkaoemcka npaxca
Hoeja nobpe nnu Hajoosbe Moryhe mpakce (praxis, bios praktikos,
vita activa, res humanae) Beoma je crapa ¢uno3odcka ujaeja, amu ce kKao
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Hajonwmuja paspaleHa doxmpuna HajOOJbE TpaKce Koja OM MOTJIa OMTH
NpUMEmHUBa Yy pazuum o0JacTUMa y jaBHO] c(epu jaBjba Ha TMOYETKY
osor mmienrjyma (Bardach 2000). Mehytum, oBae je ped camo 0 jeqHoj
cneun(UIHOj, YHUBEP3UTETCKO-aKaIeMCKO] MPAaKCH. A YHUBEP3UTETU CY
0]l CBOje T0jaBe, joll Kao CpenmOBEKOBHU yHHUBep3uTeTu y EBpormn 11—
15. croneha (y xoje, Kao jemaH on Hajcrapujux, YHuBep3uteT y Oxcdop-
Iy HECYMIbHBO CIajia), 1a U Ha/laJbe Kao MOAEPHU YHUBEP3UTETH — & CBU
Cy MaK Of ToYeTKa 00yXBaTajH M MpaBHY IMOIYKY — BPJIO paHO MOCTaBU-
T HeKa IpaBuiia Jo0pe (ako He U Haj00Jbe) YHUBEP3UTETCKO-aKaJleMCKe
npakce, 4yhja je peJieBaHTHOCT U JaHac HecyMmbuBa (Xacanberosuh 2000,
476-489).

3.1.2.1. (a) opyeoe kopaxa: O npasuruma nooyke Ha cCpeor08eKOBHUM
U MOOEPHUM YHUBEP3UMemUmMa

He Gam Ha camoMm TOUYETKY YHHBEp3UTETa W OOJOI-CKE IMpaBHE
peHecance, mehy rnocaropuma, anu Beh Meljy mocTniocaropuma, WM
KOMEHTaTOpuMa, WM KOHIMJIMjaTOpuMa, Kako ce oIl Ha3uBajy, JaKie,
on kpaja 13. Beka, kpo3 14. 1o 15. Beka, ma U Hajga/be, U TO HE CaMO Y
MOCTIIIOCAaTOPCKOM IJIaBHOM ceautity v Opneany y ®paHiyckoj Hero u
npyrae, mo WUranuju, Ha npuMep, yoOlMyaBaHe Cy IKojcka (GopMmyrina u
¢dopma npeaBama.

He ymazehn y merasbe, Tpeba o0jacHUTH na je IIKOJICKa dhopMyra
cXeMa pa3Mmarpama M peliaBama mpobiema, Tj. questio. To je mocTymak
KOjH ce y KitacnaHoM 00Ky cpehe u xox Tome AxBuHCKOT (1225-1274)
n xox bapromyca ne Cacodepara (Sassoferrato miam Saxoferrato, 1313—
1357), moxaa Haj3HAYajHUjET IMOCTITIOCATOPa, TI0 KOME jé CTBOPEHA KpH-
JIaTHIIA: HUCH JYPUCTA ako HUCH OapToyincTa (WIIH: HeMa MpaBHHUKA ako He
mo3Haje bapTomycoBe craBoBe) — nemo iurista nisi bartolista. bapromyc
j€ MoCcTymnao Mo KIACHYIHO] ITKOJICKO] hopMyIH M y cBojuM consilia (ca-
BETH) M y CBOjUM commentaria (koMeHTapH). Taj mocTymak ce cacroju,
HajIpe, U3 yTBphUBama, mMocTaBibama MpodIeMa, 3aTUM Y H3JIaramy U
pasmarpamy OJNUCKHX, JIAKO Pa3yMJbUBUX IICIHUINTA O HEMY, TOTOM Y
W3JIaramy W pa3Marparmy IPOTUBPEYHUX, CYNPOTHHUX IIISUINTA, U Haj3all,
y W3laramy peliema, Mociie Kora eBeHTyalHO MOXe JIONW OTKIIamame
MIPUTOBOPA KOjU c€ TOM petrewny ynyhyjy wim 0u ce Mormu ynyTtuta. [la-
KJIe, M3JIaramke U pa3Marparme CyIPOTHHX IIEAHIITA IPHITUKOM 3ay3UMambha
CTaBa 0 HEKOM IUTamy, Tj. IPOOJIEMy, jeCTe HOpMa jOII U3 IIKOJICKe (op-
Myse roctriiocaropa (Pringsheim 1921, 273-283; Viehweg 1974, 70-72;
Xacanb6erosuh 2000, 487).

Beoma criimvHa mIK0JIcK0] POpMYIH jecTe cxeMa H3Jarama KopuinheHa
Ha TiperaBamuMa — lectiones, lecturae. @opma mpenaBama je oOyxBarana:
YBOAHY HaroMeHy (C 00jalImeheM TEepMEHA U CI1.); MICA0HO pasliararme
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TYMa4eHOT' TEeKCTa M FErOBO MOHOBHO Ca)KUMarhe; WIIyCTPOBAHE KOHKpET-
HUM TIpUMEpHMa WIHA CIy4ajeBUMa; 4WTamke (IUTHpame, HaBoheme) U
TyMademe M3BOpa; oOpasiiarame OUTyKe, TO jeCT pelleHa; OCTaje Haro-
MEHE YKJbY4YHB U MOCTaBJbame (HOBHX, OMIITHX) NPaBUIIa; T CACBUM Ha
Kpajy, pa3Marpame CylpoTCTaB/beHUX OJroBopa M rmocrojehnx KOHTpoBep-
3M, LITO je 3aXTeBaJIO BEJMKO 3HAHE U MCTY TaKBY JHjAJICKTHYKY BEIITHHY.
IToce6HO Tpeba mcrahu na je unTaBa Marepuja oIl MHOTO MPOAyOJbeHH]e
npeTpecaHa M pasjiiaraHa Ha 3ajeIHIYKUM HeZIeJbHUM paclipaBaMa Hero Ha
OCHOBHHM, peZloBHIM TnipenaBambuma (Viehweg 1974, 73-76; XacanOerosuh
2000, 488).

Kana je ped o MogepHUM yHHBep3uTeTUMa, jom npe Kanra (1724—
1804) nocrojasio je mpaBuIIo Ja Ce Ha MpelaBambuMa HEe M3JIaXy COTICTBE-
HU TIOTJICAN WM COICTBeHa oOpama mpeamera. To ce ocTaBiba 3a COII-
CTBEHA OpWUTHHAJHA JIela KOja HEMajy IPUPYYHHYKH, YIOCHUYIKH Kapak-
Tep. 3a OCHOBY NpejaBama Mak ysuma ce Hekd Beh mocrojehu mpupyd-
HUK. MoX/1a HajlIO3HATHjH TakaB mpuMmep jecy KanToBa BuIenenieHujcKa
npenaBamma u3 jgoruke (1755/56—1798) u mweroB npupydHUK 3a IpeaBama
— Jloeuxa (1800), koju ce ocnamajy Ha Majepa (Georg Friedrich Meier,
1718-1777, Auszug aus der Vernunftlehre, 1752), npemua je Kaut npema
MajepoBuM cTaBOBHMa MMao BPJIO PaHO 3a ce0e UCIHcaHe KpUTHIKE IpH-
Men0e ¥ KoMeHTape, ¥ peMa ce KaHTOBH TeMeJbHH CTaBOBH O JIOTHIIH,
KOjU MpUMnanajy pa3no0Jby KpUTHUKOT MUILJbEHa 1 Beh cy Oumm uspaxe-
HU Yy Kpumuyu wucmoe yma, cynporcrasibajy oBuma (Jlammanosuh 1976,
7—-14). Jlakne, Ha yHHUBEp3UTETY Ha MpeaBambuMa H y YIOSHHIINMA MOXKE
OouTH m3narama Marepuje ofpeheHe aucnmmuinHe 0€3 pasMarpama CIop-
HHX IIUTamkba 0 KOjUMa ITOCTOje Pa3IM4NTa, T1a ¥ CYIIPOTHA CXBaTamka — IITO
3aBHCH O]l 3aXTEBAHOI' aKaJIEMCKOI' HMBOA TpeaBamba U yIIOSHHKa OJIHO-
CHO y4HJia — aJld C€ Y TOM CIIy4ajy HH COIICTBEHHU CTaBOBH M apTyMEHTH
3a BUX He W3JaKy OCHUM aKo He Mpumnajaajy onmrenpuxsahennm unu aa-
Jieko npeosialyjyhiuM morieauMa Ha MuTama U MPodJeMe Marepuje aTe
aKaJIeMCKe JIMCIUILIHHE.

Y ®uHUCOBUM HAYYHUM PaJIOBHMa Y KOjUMa ce Hajla3e CIIOpHH CTa-
BOBU HaBeJieHU Y [lemuyuju HemMa peJeBaHTHUX H3JIarama U pa3Marpama
CYNpPOTHUX [IECOUILTA, [MOTOTOBY HE HAYYHO, CUCTEMOJIONIKH M METO-
JIOJIOIIKKA PEJICBAHTHO 3aCHOBAaHHMX pa3Marpama THUX CIOPHHUX CTaBOBA.
Ha mpumep, cBOj cTaB a OKOJIHOCT IIITO j€ HEKO Tej Tpeba ma ce cMmarpa
0ap HeraTMBHOM, aKO HE IUCKBaJH(UKATOPHOM OKOJHOIINY MPHIUKOM
JIOTIYIITaka yCBajama JIele, 3aTHM CTaB J1a MOXKE TOCTOjaTh Be3a u3Mmely
outu rej u 3moynorpebspaBaru nenty (Finnis 2011a, 38, 42; 2011b, 21,
23-24), jeqHaKo Kao M CTaB Jia XOMOCCKCYaJIHO TIOHAIIAKE JeCTe 310, He-
HITO MOTPENIHO U JIOIIE HE caMo 3a IPYIITBO M IpXKaBy HEro u 3a OWio
Kor HecpehHHMKa Koju WMa ypol)eHe WM KBa3HypoheHe XOMOCeKCyal-
He CKJIOHOCTH, T1a JIp’KaBa W JPYyIITBO Tpeda ma obecxpadpyjy Jbyde aa
Oyay rej m ga moactudy aHturej obpazoBHe mporpame (Finnis 1994a,
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17, 14; 1995; 1997a; 2011d, 334-336, 351) — cBe Te u Apyre ciu4He
craBoBe DPuHKC U3BOAM MPE CBETa M3 CBOjE COICTBEHE OIIITE W MPaBHE
¢unozoduje, Kojy mak JeneHrjaMa 3aCHUBA, Kao IITO je IMO3HATo, Ha ap-
TYMCHTUMa ayTOPUTETA, MPEBACXOAHO Ha ayTopHTeTy Tome AKBHHCKOT
(Finnis 1994a; 1995; 1997a; 2011d; 1997b; 2011e; 2008; 2011f; 2011a,
20, ¢ 61-62; 2011b, ¢pu 61-62), 0 yemy y 300pHHKY DUHUCOBUX eceja
Jbyocka npasa u onwime 006po BeoMa peuuTo CBENOYU M MeHCKH Index,
y KOjeM ce TeK 3a MojeAnHa UMEHA J1aje U Marbe-BUIlIE HCLPIIaH CTBAPHU
perucrap, u rie je IpeIMETHO HajUCLpIHUja U HajayXa OApEeIHHUIIa OHA
3a Axsunckor (Finnis 2011c, 411-429, noce6no 411-412), a morom oHa
Apucrorenosa (Finnis 2011c, mocebno 412—413). ®unnc He U3BOAU TOpe
MpUMEpHIle TIOMEHYTe CTaBOBe, ka0 HHM HajBehm Opoj ocTammx CBOjUX
CTaBOBa, M3 CaBPEMEHHMX HAayYHHX HCTPaXHWBamkba W HAa HHUMa METOIO-
JIOIIKH 3aCHOBaHUX HayYHHX CTAaHOBHIITA, Ma (M) YTOJIUKO MHOTA H-EroBa
W3Jarama MpecTaBibajy 3oynorpedy cioboje akaJaeMCKor ToBopa. Y30-
paH, CynpoTaH IpUMep TpelCcTaBibajy pajoBH Hamrer commoinora Cio-
6omana Antonuha (1959-), koju je y HEKMM CBOjJUM CTaBOBHMa ONH3aK
@dunHCy, QK Te CBOje CTaBOBE 3aCHMBA HAa KPUTUYKUM METONOJOIIKUM
pa3MarpamKiMa HayYHUX MPUCTYIa, 00paja, rMa OHAA M HAyYHHX YBUJA
(cynpoTHHX WM APYTrauujux OJf CBOjUX BIACTUTHX — AHTOHHMNEBHX) N0
KOjUX Ce JIOLUIO Y MCTpaXuBamuMa THX npoodnema (Antonuh 2014, no-
cebno 97-139, . III ,,Mcrononne nmopoauiie’: uacja U OcropaBame; 3a-
tam 141-173, tn. IV ,,Jlenia y ‘HcTONONHUM TTOpoaniiaMa’;: pemnien acba-
te“; u 175-218, 1. V ,llIkoncka ‘KBHp WHKITY3Hja’: TEXKEE U OTIIOPHU*).

O OuHKHCOBUM TpeaaBamiMa OBJIe ce He MOke MHOTO pehu,' ocum
LITO ce Ha OCHOBY [lemuyuje n 0poja HEHUX MOTHHCHUKA MOXKE MPETIO-
CTaBHUTH Jia Cy MpelaBama Mamke-BUIIE HCTE CaApKuHE Kao 1 DUHUCOBU
cnucd. YTOJIMKO OM ce OHJa CagpXMHU THX IpelaBamba MOIVIE YIIyTHTH
CIIMYHE NMpHUMeAde Kao OHE Koje Cy oBne u3pedeHe o OUHUCOBUM CIHCHU-
Ma.

3.1.2.2. (6) opyeoe kopaxa: QuHUCO8U CMABOBU O DeCmUjarHOCTU

Peu becmujannocm y cprickoM je3MKy MMa BeOMa PETKO, a CTO-
ra MOKIa Kao MOCIEA’Ee Y HU3Y 3HAUCHA, 3HAUCHE CKOMOIOUMEA I’
CEKCYanHo2 00HOCA Y08eKa U dcusomurbe. YTPaBo je CyNpOTHO y CH-
TJIECKOM je3uKy, na u duHuC Takole KOPUCTH ped becmujarnocm y TOM
3HauUCHY M 3a TO CE HErOBOj TaKBOj yMOTPeOM Te pedyr HeMa HHIITa 3a-
Meputd. MehyTuM, BeroBo cxBarame OSCTHjAIHOCTH Kao IMOjaBe KOjy

' Ayropka noce6uo 3axpasmyje npodecopks Mapuju Kapanuxuh Mupuh, xoja je

akagemcke 2006/07. roguHe, TOKOM CBOT HCTPAKUBAYKOT OOpaBKa HA TPHHUTH KOJEILY,
Kao OKC(OPICKH CTYACHT MOCTAMIUIOMCKHX CTyIWja ciiymana Kypc u3 Pumozoduje
mpaBa mpodecopa PuHKUCA U HE caMO INTO jOj je MPEHeNa CBOjeé YTHUCKE M HCKYCTBa C
TUX TpeJaBamka HEro joj je M BeoMma IOMOIVIa M OJIaKIlaja MPHUKYIUbake HEKHX IeoBa
HenocTajyhe mpuMapHe JuTeparype.
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TeHYCHO WM cnenu(UYHO M3je/[HauYaBa C HEKUM JPYTUM TojaBama, Tpe
CBUX C XOMOCEKCyanHolihy, a HapounTo MMajyhu Ha ymy pasyiore TOr
W3jeIHAYaBama, 3a31MBa U MOpa M3a3BaTH Ha MoveTKy 21. Beka Oap Heke
CTpy4YHE HEJIOYMHUIIE, 3aMUTAHOCTH, HENPUXBaTama u oTnope. [lornenajmo
MOOIIKE.

®duHHUC Kaxe 1a je ,,KomyJanuja JbYIu ¢ KUBOTHIbaMa HelpHXBat-
JbUBA 3aTO IUTO JbYACKY CEKCyalHy aKTUBHOCT M 33J0BOJECTBO TPETHPA
Kao HEIITO LITO CE€ TPaKH YIPaBO HAa HAYMH KOjU j€, IOMYT CIAapHBamba
KUBOTHbA, OIBOjEH O] M3pa3a OMJIO KOT OIIITEr A00pa, U CTora TpeTupa
JbYACKH TEJIECHU XUBOT — Y jeAHO] OJf HerOBUX HajUHTCH3MBHHUjUX aK-
TUBHOCTH — Ka0 IYKO >KUBOTHICKHA. CBOjE€BOJHHO TEHUTATIHO CHIApUBAE
ocoba HUCTOr ToJia HENpHUXBAT/BMBO je W3 BeoMa CIMYHHMX pas3iora‘
(Finnis 1992). ¥ TakBoM 1 CIIMYHOM H3jeIHAYABAKY OECTHjaTHOCTH U XO-
MocekcyanHocTd PuHUC ce yoOu4ajeHo ociamba Ha BEJIMKE ayTOpUTETe.
Tako, pacnpassbajyhin o KaHTOBOM KOHIIENTY MPOTHBIPHUPOIHUX KPUBUY-
HUX JIeNa, K0ja Cy Tako Ha3BaHa jep Cy yIpaBJbeHa NMPOTHB YOBEUAHCTBA
OJHOCHO YOBEYHOCTH, HABOAU Aa Ty CHalajy: CHJIOBame, MeaepacTuja u
oecrujanroct (Finnis 1987, 433-456; 2011g, 47-71, nmocebno 61-71).
Kacuuje he omer pehm m moHOBUTH Aa je mocTXpHImhaHCKa MoOpaiHa
¢unozoduja Nmanyena Kanrta maeHtudukoBasa ma ce (10)rpenrHoOCT
MacTypOaIMOHOT, XOMOCEKCYaTHOT U 0eCTHjaTHOT TIOHAIIaka CACTOJH Y
WHCTPYMEHTANN3AINjH HEUHjer Teia Te cTora (,,IOIITO je JINYHOCT arco-
JYTHO jEIWHCTBO®) y OHOM ,,(IIO)TPELIHOM NPEMa YOBEYHOCTH-YOBEUAH-
CTBY y Hamioj corctBeHoj ocoou (Finnis 1994b; 1996; 2011h, moce6HO
104 ¢ 80; a mpentuano u'y 1994a; 1995; 1997a; 2011d, mocebno 342 ¢hu
17). Kaga Te mojaBe mocmarpa ¢ mrequinra Tome AKBHHCKOT, muTajyhu ce
koju je meljy TuM akTuMa Hajropu, @unnc ucrnie na Ennpy Kamenmen
(1957-) nperepyje kaa kaxe Ja cy 3a AKBUHCKOT XOMOCEKCYaJIHU aKTH
JEAMHCTBEHO MOHCTPYO3HHM; T€ Aa je 3a AKBHHCKOI OECTHjaJHOCT ropa
BpCTa NpeaBama HEPa3yMHO], Pa30pHOj JKEJbH 3a 3a0BOJBCTBOM, a 11
Cy CHJIOBaW€ U pesbyda MHOTO TopH y cmuciy Henpaszae (Finnis 1994a;
1995; 1997a; 2011d, moce6HO 347 du 27). ®uHUC Ty 3aKIbydyje Takohe
Jla CEKCYalHW aKTH y Koje Cy YKJbYYeHH HMCTOIOJHHU MapTHepHU (C Hame-
POM 12 FbUXOBH aKTH KYJIMHHHUPA]y Y OPra3MHUYKOM 33/J0BOJHCTBY TIOMONY
npcTa y BaruHW, IEHUCA Y YCTHMA UTH., UTI.) OCTajy HeOpauHH, U TaKo
Hepa3yMHH M (II0)IpeIlHN M KaJa WX Ha CIMYaH HAuYuH U3BOAM OpadyHu
map (Finnis 1994a; 1995; 1997a; 2011d, nocedbno 347-348). KonauHo,
OmeT pa3Marpajyhm XOMOCEKCYaTHOCT, OCCTHjaIHOCT M JPYTe CPOIHE
MojaBe CXOIHO CXBaTambHMa HEKHX BEJIMKUX ayTOPHUTETA, T€ KPUTUKYjyhu
[Jona bo3sena (1947-1994) 3a HaMepHO UCKPUBIHEHO MPEACTABIHALE O1-
HOCHO Tymaueme AKBUHCKOT, DUHHC yKa3yje Ha TO 1a AKBHHCKHU Jyryje
Apucroreny (384—-322) nmoBe3uBame U CBPCTaBamkhe Y UCTY TPYIy: KaHU-
Oanmu3Mma, OeCcTHjaTHOCTH, Kompodarije ¥ XOMOCEKCyalTHIX aKara — Kao
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MPOTUBIIPUPOTHUX 33J]0BOJbCTABA, jep AKBHHCKH Taj CTaB Mpey3uma u3
Huxomaxoee emuxe (7.5) (Finnis 1997b; 2011e, mocebno 370-372).

OBaj kpaTtku npuka3 OUHUCOBOI cxBaTama U OaBJbema OecTHjal-
Homhy Kao (DeHOMEHOM JbYIICKE CEKCYyaTHOCTH KOjH je CIMYaH WIH WC-
TOBPCTaH C XOMOCEKCcyaiaHomhy MMa 3a IuJb J1a OKaxe, C jefHe CTpa-
He, pasMepe OUHHCOBOT OaBJBEHA TOM TEMOM, a C APYTre, jeJHAKO OUTHO
MUTalkEe METON0JI0THje OaBibema koMe. CMarpaMo a cy TO NHUTama Koja
Cy peneBaHTHA 3a 00e OBJIe 3acTylaHe Te3e o ciry4ajy PuHuc, jep caapke
3Ha4yajHe apryMeHTe, 1na hemo ce Ha BHX BpaTHTH Kaja OyaeMO H3BOIIIH
KOHa4HE 3aKJbYYKe O THM Te3ama. A caja Hajipe 3aBpLIIMMO H3JIarame O
Io0poj aKaJIeMCKOj TPaKCH.

3.1.2.3. (8) dpyeoe kopaxa.: Akademcko npasuio, mo jecm obasesa da ce
OpAHCUMO €802 npedmema, 00HOCHO OUCYUNTUHE

AxkaznemMcka obaBe3a J1a ce Ha IpeAaBambiMa, y UCTPAKUBAbUMA U
CTPYYHOM CITMCATEJHCTBY CBAKO NMPHUAPKaBa CBOje TUCLHUILUIMHE — HEHOT
npeAMeTa W METOoNa, HapaBHO, HE 3HauW Jja W y Halle BpeMme He Tpeba
TPaKUTHU TpaBy Mepy u3Mel)y BUCOKE M AyOOKe ainu yCKe CTPY4HOCTH, C
jeaHe cTpaHe, U WHTEPIUCUUIUIMHAPHUX YBHJA IIUPOKOT U AAJEKOT XO-
pusoHTa, ¢ npyre. Hukako. ¥ ToM cmuciay Tpeba MMaTh Ha ymy Ja je
®dunuc npodecop npasa u npodecop dunozoduje npasa. W yzumajyhn
cBe TO y 0031p, PUHHCY ce MOXKE 3aMEPHUTH ILTO je MPEeTepaHo a Mpel-
METHO M EMUCTEMOJIOMIKO-METOJONOIIKA HEOCHOBAHO 3ajla3uo y Ipyre
Mame-BHIILIE CPOJHE O0NACTH U IITO Y CBOjO] OOJIACTH YOIIIITE HHUjE JI0-
TUIA0 HEKa MUTamka, WIK UX HUje o0pahuBao y afeKBaTHOj MEpH, WK UX
HUje 00pahuBao Ha Ha4YMH KOjU je& METOMOJIOMIKH MOXKeJbaH U HEOMXOAaH.
KonkpetuzyjMo To nmpumepuma.

3a caBpeMeHO pa3yMeBame ()EHOMEHA XOMOCEKCYaTHOCTH W 3ay-
3UMambe BaJbaHOT MOPAIHOT W IOJUTHYKO-TIPAaBHOT CTaBa NpemMa Toj
MojaBu — y 00JacTH YCTaBHOT IMpaBa M OpadHe, OPOIUYHE, KPUBHYHE U
MHOT€ JIpyTe JIETUCIATUBE — BAYKHO j€ OCBETIIMTH ILTA Cy TOKOM HUCTOpPHje
0 ToM ()eHOMEHY MHCIWIH W PEKIM BEIHKH YMOBH, alll M IITa Kaxy
Haim caBpeMenui. 3aro @unucoro ynyhusamwe Ha Cokpara, [Inarona,
Kcenodona, Apucrorena, [Inyrapxa, ['aja Myconuja Pyda, Arryctuna,
Tomy AxkBuHckor, KanTa u apyre jecre npocsehyjyhe u 3nauajuo (Finnis
19946; 1996; 2011h; 2008; 2011f; 1994a; 1995; 1997a; 2011d), anu Huje
JIOBOJBHO. HWje NMOBOJBHO 3aTO 1ITO, TPUMEPHIIE, MOY3JaHO 3HAMO 1A
HaM je IaHac CTaB jeIHOT Of TUX HajBehnX yMoBa — APHCTOTENIOB CTaB O
poncmey cacBUM HETIPUXBAT/FMB. MopaMo OUTH CBECHH J]a CIIMYHO MOXKE
OUTH U C XOMOCEKCYaTHOIIhy.

Nako je mcropwja yuuTesbuIla KUBOTA, 32 pPa3yMeBamkbe€ XOMOCEK-
CYaJTHOCTH W 3ay3MMarbe BaJbaHOT €THYKOT M MPABHOT CTaBa MpemMa mhoj,
JlakJie, HUje€ JOBOJHHO ITO3HABATH CaMO HCTOPHjYy Te HiEje, Ma Yak HUje
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JIOBOJFHO y3 HbY T03HABATH M MOPAJIHY W NMPABHY UCTOPHjy JIETHCIATH-
BE U CYJICKE IpPaKce y BE3W C XOMOCEKCYyalHOIINy y pa3HHM BpEMEHH-
Ma M pasHHM 3ajeiHunama. HeomxomHo je mmaTw Ha yMy HOBa HaydHa
UCTpaXMBamba U Ca3Hamba — OMOJIOIIKA, TICUXOJIOIKA U COIHOJIONIKA, TIPe
CBHX. A TO je OHO 1ITO Ko PUHKCA TOTIYHO HEAOCTAje, a ITO MOCTOjJH
Kao pe3yaTaT pasHUX CaBPEMEHUX HAayYHHX MCTPa)kKHMBamba, U LITO, pede-
HO je, AHTOHMN KpUTHUYKH y3uma y o03up (AntoHuh 2014, Ty moceOGHO
Bunetn Haeneny rpaly: 261-308, koja je, moMeHMMO M TO, HajBehum
JIeTIOM Ha SHITIECKOM).

Kana ®ununcy 3amepamo To MITO HUjE y3€0 y pa3Marpame HOBE Ha-
y4HE — OHOJIONIKE, ICUXOJIOMIKE, COIHONOIIKE U Ap. — PE3YNITaTe y UCTpa-
KHUBakby XOMOCEKCYalTHOCTH, WU TO 0ap Ha HMBOYy O0aBeIITeHa O FHHIMA,
0e3 003upa Ha MOTOME 33ay3MMame OWJIO MO3UTHUBHOT OWJIO HEraTUBHOT
KPUTHUYKOT CTaBa MpeMa TUM HCTPaXHBAUMa U HHUXOBUM PE3yNTaTH-
Ma, MUCIUMO, Tpe cBera, Ha OHHUCOB EMHCTEMOJIOIIKO-METOAOIOMIKI
npuctyn. CMarpamo, HauMe, Ja CaBPEMEHHM HPUCTYI U CTaBOBH O XO-
MOCEKCYaTHOCTH He Tpeba [la ce 3aCHMBajy caMO Ha HH3Y apryMeHara
ayTopuTeTa KOju ModHibe, Ha mpuMep, ca Cokparom (i Crapum 3aBe-
TOM — CBEjeliHO), ma ujae npeko Ilmatona, Apucrorena, [linyrapxa, AB-
rycTuHa, AKBUHCKOT (M 1p.) W 3aBpuiaBa ce ¢ KaHToM, ka0 BPXOBHUM
nocTXpUIhaHCKUM (TO jeCT MOASPHUM) MOPaTHO-PHI030PCKIM ayTOpHU-
tetoM. Ty 3amepky (DHHHUCOBOM €NMMCTEMOIIOIIKO-METOMOJIOMIKOM TPH-
CTyITy TI0jayaBa OKOJHOCT INTO jeé CBOje pamoBe (Kako je opiae Beh mo-
Ka3aHO) 00jaBJbHMBA0 y BUIIIE HaBpara. A CBakO HOBO ITyOJIHMKOBAmkE jeCTe,
HavMe, He caMo TIPHIIMKa Hero W HayYHHYKO-akajeMcka obaBesa Ja ce
Beh paHHje 00jaBJbeHH TEKCTOBHU YMOTITYHY]y OMII0O HOBUM PEIEBAHTHUM
caszHamKUMa O MpeaMeTy, OMJI0 OCBPTHMA Ha M3peueHe KPUTHKE, HapaBHO,
aKo ux je owuo.

Uctune pagu, Tpeda pehu u na y ®Ounnca mMa u3narama CTaBo-
Ba CaBpEMCHMKA W TJICIUINTA KOja Cy cymporHa of DuHHCOBUX, amu ce
W jeJlHH W JPYTH OJHOCE IIPEe CBETa Ha CYNPOTCTABJbEHE CTABOBE M HH-
teprupetanuje [lnarona, AxkBuHckor wim Kanta w ap., Jakie, oneT Ha
UCTOPHjY HJeja O XOMOCEKCyaTHOCTH. TuM moBojioM Tpeba pehu aa cma-
Tpamo aa je duHuC y npaBy y CBOM KPUTHYKOM CYNpPOTCTaBJbawky Map-
1 Hycbaym (1947-), Kanenveny n bo3Beny n HekuM ApyruM ayTopuma
(Finnis 1994b; 1996; 2011h; 2008; 2011f; 1994a; 1995; 1997a; 2011d).
Anm, UCTO Tako, KOJMKO TOJl OWJIO Ba)KHO 3a UCTOPHU]Y UJCja U EHHXOBY
BaJbaHy pEIICIIINjy, TO YOIIITE HUje OUTHO 3a HaIll JaHAIIKbU CTaB MpeMa
XOMOCEKCYalTHOCTH. Jep, apryMeHT (BEIUKUX HCTOPHUjCKUX) ayTOPUTETA,
Kao IITO je peYeHO, He MOXeE JaHac OWUTH IpecylaH U €0 ipso momohu
(dhopMuUpamy Halller BaJbaHOT CTaBa.

Konauno, kaga je peu o @UHHCOBUM OOMMHUM U JCTaJbHUM W3-
JeTiMa y UCTOPHUjy €TUKE M MOCEOHO Y MCTOPHUjy €THUKE JBYICKE CEKCy-
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AIHOCTH, Y KOjuMa ce, roBopehr o mojaBamMa HaBOIHO CPOJHHM XOMO-
cekcyaimHocTH, OaBu OectujanmHomnhy, memepacTujoM, KaHHOAITU3MOM,
KorpodarujomM, CHIIOBamEeM, MacTypOaIijoM, MOPAITHO TPEIIHUM CEKCY-
AJTHUM TIpaKcaMa XEeTEePOCEKCyalHMX OpayHMX HapoBa WUTH., UTH., HEMa
CyMb€ J1a THME M3J1a3H U3 OKBHpa npeamera ¢puio3oduje npasa (CIMIHO
3npaskoBuh 2008, 111-112, 118-124). A ¢ apyre cTpaHe, YWHH ce Ja
TaKBO W TOJHMKO OaBJbEH-€ THM II0jaBaMa Kao CPOIHHUM XOMOCEKCYal-
HOCTH MOpa H3a3BaTH — HE CaMO y XOMoOceKkcyanana — ocehaj mosperne
JTOCTOjaHCTBAa XOMOCEKCYallHUX 0c00a Mako TO BEpOBaTHO HUje Omna Ou-
HUcoBa Hamepa. Ho, 3a mocrojame 310ynorpede akageMcke ciaobone ro-
BOpa, Kao IITO CMO BHJEIH, IMOCTOjal-eé TaKBe HaMepe Hajuyemrhe W HUje
OWTHO OMHOCHO HEOIXOJHO.

AKo mak moKymamo ga o0jacHHUMO OTKyda TH OHHHUCOBU M3IETH
y U3BaH(UIO30()CKONPABHO MOAPYYje U IMOTOTOBO 3aIUTO Cy TOT THIIA
U Taxko BEJMKOI 00MMa, IPU3HAjeMO J1a MO)KEMO OCTaTH caMO Ha HHBOY
yrucaka. DUHKC HE JKeJU Ja UCKaXKe CBOj€ CTABOBE O XOMOCEKCYaITHOCTH
expresis verbis, aJiy JKeJIu 1a UX YYUHHU HE CaMO jJaCHUM HETO W YBEPJHHBO
00pa3noXeHNM I10 CBOjOj MEPH. TH HETOBH CTaBOBH jeCy M3pPa3 HEroBUX
nyOOKuX yBepema. HberoB morsen Ha cBeT (HEroB CBETOHA30p), HEroBa
OMLITa, MOpPAJIHA U IpaBHa (uiIo30(duja BeoMa cy TECHO U HEPa3MpPCHBO
noBe3anu. To 3a ¢puino3odujy nmpasa kaTkaj HUje JOOPo, jep Mopa IUIaTh-
TH (IOTMaTCKH) NaHak (UBPCTUHM yBepema 0) oApeheHuM MOpajHuM Ha-
30puMa (y OBOM CIIy4ajy — PUMOKATOJIMYKOM CBETOHA30py u etuln). du-
HUC MMa HEraTHBaH MOpPajHH (Tj. IPUPOJHONPABHH) CTaB IpeMa XOMO-
CEKCYyaJTHOCTH, aJii, MOIUTO MpaBHU (Tj. MO3UTUBHOIIPABHU) CTaB IpeMa
XOMOCEKCYaJHOCTH HHUje BHILlC HeraTuBaH, oOaBe3aH je na Taj eHOMEH
Tojepuile y npakcu. PUHHC MMa jaKk HEraTHBAaH CTaB MpeMa >KUBOTHO]
3ajeIHUIM JIBA UCTOTIOJIHA TApTHEPa MaKo OHa JaHac Y MOjeJMHUM IpaB-
HUM IOpenrMa yKMUBa MMO3UTHBHOIIPABHY 3alITUTY. Ta ce 3ajenHuna, 1o
HBEMY, TO3UTHBHOIIPABHO MOXeE 1OJ oApeheHNM NpaBHUM YCJIOBHMA 3Ba-
TH OpakoM, ajy HUKaJ HE MOXKe UMaTu CYIITHHCKe ojunke Opaka. [lopen
TOTa, CTHYE CE€ YTHCAK, Hako To OUHUC HE KaxKe U3PUYUTO, 1a OH HHje 3a
TO J]a )KUBOTHA 3aj€IHUIIA J1Ba HCTOIONHA TapTHEpa yorte Oyzie IpaBHO
MpU3HAaTa, PETUCTPOBaHa U 3alITHlieHa, Makap ce MO3UTUBHONPABHO U HE
3Baja Opakom. lllTaBuie, mpemMaa HUje MPOTUB JEKPUMUHATU3ALM]jE XO-
MOCEKCYaJTHHX Be€3a, IMa C€ YTHUCAaK Kao J]a HE MHUCIIHU J1a je UCKa3HBambe
XOMOCEKCYaJTHUX HaKJIOHOCTH y JaBHOCTH — MCKJbYUMBO NHUTAmE YKycCa,
Beh Kao /1a je y ’eroBuM ounma (300T yTHIAja KOji UMa Ha BaCIUTAKE U
yonute Gopmupame MOpAJIHUX CTaBOBA y JPYIUTBY) — (Gap makmm Mo-
panan) npectyn. Ha kpajy, ®unnc Je W TpOTHUB NpaBHEe MoryhHOCTH 1a
WCTOIONIHN OpadHu MapTHEPU yCBa]aJy Jielly CBE JIOK 3a TO MMa XeTepo-
CeKCyallHUX aclHpaHara, ajld HUA Taj CBOj CTaB YOIIITE HE oOpasiaxe,
MIOTOTOBY HE oclamajyhn ce Ha caBpeMeHa Hay4dHa HCTpaKHBamba U CTa-
BOBE (Jpyraumje, Kao mTo je peueHo, AHToHrh 2014).

21



Amnamu [lpaBHor dakynrera y beorpany, romuaa LXVII, 3/2019

Octao HaM je jour Tpehu Kopak 3apaj LEIOBUTOT pa3MaTparma Te3e
o OuHKICOBO] (HE)31I0YIOTPedH aKamIeMcKe Ci1000/Ie ToBopa.

3.1.3. Tpehu xopax: IlIma je npasno cnobodan npocmop

C 003upoM Ha TO J1a M Cy WJIM HUCY PETYIUCaHH (IO3UTHBHHM)
MPaBOM, CBE JPYIITBEHE OIHOCE, TO jeCT IEIOKYIHY IPYUITBEHY cdepy,
MOXEMO TOJICNIUTH Ha c(epy NpaBHUX OAHOCA — MIPaBHY cepy y MUpeM
CMHCITY, ¥ Ha cepy OCTauX JPYIITBEHUX OJHOCA, TO JECT OHUX HEpery-
JMCAaHUX NMPAaBHUM WM OWJIO KOjUM APYTHMM HOpMama — IMPaBHO CI000IHY
ctepy y mupeM cmuciy. Ho, cBe apymTBeHe 0qHOCE MOXKEMO MOACTHTH
W TI0 IpyTrOM KPHUTEpHUjyMy, Takohe Be3aHOM 3a MO3UTHBHO TPaBo, HA OHE
JIPYIITBEHE OIHOCE KOjU mpeba na Oyday peryjivucaHu MmpaBoM (Ha IMpH-
Mep, CBOjHHA, TO JeCT CBOJMHCKH OJTHOCH) M OHE KOjU He mpeba na oyny
perynucaHu NpaBHHUM HopMama (Ha mpumep, MeljycoOHO OcoBJbaBame
JbyAN).

Kana ce mak Ta aBa kpurepujyMa YKpCTe, TO jeCT NPUMEHE HC-
TOBPEMEHO, Pa3JIMKyjy C€ YeTHPH BpCTe (HE)IOBE3aHOCTH JPYIITBEHUX
0JTHOCA C TIO3UTHUBHONPABHOM perynaaruBoM: (1) IpyImTBeHH OJHOCH KOjU
jecy u mpeba na 6yay O3UTHBHOIIPABHO peryjiucaHy (/BajbaHO/ MO3UTHB-
HO TIPaBo), (2) OHU KOjU Hucy a mpeba na Oyay TO3UTUBHOMPABHO PETy-
yucanu (TIpaBHE MpasHuHe), (3) OHU KOJU HUCY u He mpeba na Oyay mo3u-
THBHOIIPABHO PETyIUCaHU (TIpaBHO cJI000MaH MPOCTOP y YKEM CMHUCITY)
1 (4) OHU APYIITBEHH OAHOCH KOJH jecy a He mpeba Ja Oyay MO3UTHUBHO-
MPaBHO peryiucany (3710ynorpeda npaBHe GopMme, TO jecT 3j10ynorpeda
o0jextuBHOT mipaBa) (Jlykuh 1975, 254-258).

He ymymrajyhu ce y Benuke Teopujcke pacrpaBe HE OBUM IOBO-
JIOM, TJie TIPUMEPHIIC CIIa/Iajy MUTamka: UMa JIH WM HeMa TPaBHHUX Ipa3-
HUHA y TIPAaBHOM CHCTEMY, jeCy JIU TIPAaBHH CUCTEMH OTBOPEHH HJIH 3aTBO-
peHH, y yeMy je pasznuka u3Mel)y mpaBHE Mpa3HUHE, IPaBHE jaMe, pyme y
3aKOHY WT/., UTI., TpeOa UMaK CTABHUTH jeJHY TEPMUHOJOIIKY HAITOMEHY.
Ha HemavkoM ce 3a paBHO CII000IaH MPOCTOP, M TO U Y MIHPEM U Y YKEM
cMucy KopucTH uspas rechtsfreier Raum, gok ce y eHrmeckom Hajuemrhe
KopuCTH Heycrena Metadopa legal vacuum, nnm gak legal lacuna, mana
je, cMarpamo, jenrHO BajhaH HeMeTadopuanu u3pas sphere unregulated
by law.

Hanomenumo camo yeryT u To 1a 6 ce TiM JBama (/IIO3UTHBHO/
MPaBHUM) KPUTEPHjyMHUMa MOTao J0AaTH U Tpehu (IpUpoaHO ))IIpaBHH, 1a
Ou ce MOTIIO TTIOCTABUTH INHUTAkE J1a U Heko Beh BasbaHO oapeleHo mmo-
3UTHUBHO TIPABO jE€CTEe WU HHje UCTOBPEMEHO W CAAPKUHCKH (WM TpaB-
HO-TEXHWYKH) n00po. Ha mpumep, na mu cy CBOJUHCKH OJHOCH y HEKOM
MPaBHOM CHUCTEMY TIPaBEHO PETyJIHCAHM THM IO3UTHBHUM IPaBOM; Jia
71 3a0paHy AUCKpUMHUHAIH]je 300T CeKcyallHe OpHjeHTannje Tpeda yHeTH
y ycTaBHy ofpen0y WM mak camo y oaroBapajyhu 3akoH. [Ipemma 6u u
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jenHa oBakBa aHanu3a OUHMCOBHX CTaBOBa OMiIa BEOMa 3aHUMJBbHBA, OHA
01 M3aluIa JajJeKo W3BaH OKBHpPA OBE TEME, I1a CTOra OCTajeMO caMO Ha
IpBa Ba KpUTEpUjyMa: IpaBHE (HE)PETYIMCAHOCTH APYIITBEHUX OJHOCA
U IpylITBEHE (HE)IOTPeOHOCTH TOT MPABHOT PETyIHCamba.

V Hame BpeMe MpaBo 10 NPaBUITy HE PETYIHUINE CEKCyalTHe OTHOCE
OJIpacCIvX, 3peNHX JbYIH, Y KOj€ OBH CTYIIajy CBOjeBOJbHO. EBeHTyarHN H3-
y3€IH Cy Npesbyda U MPOCTUTYIIH]A, KOje CY Y OBOM CMHCITY PEJICBaHTHU,
3aceOHU TPaBHU WHCTUTYTH Y TIOjeIUHAM CaBPEMEHHM IPaBHUM CHCTE-
muma. [lakie, CBOjeBOJBHH CEKCYAIHH OJHOCH OIPACIIUX, 3PENUX JbYIU
JaHac 1o MpaBUIIy CHanajy y MpaBHO cI0001aH MPOCTOpP, U TO y HPaBHO
CJI000/IaH MIPOCTOP y YKEM CMHCIHY, Tj. chepy MehyJbyackux omHOCa Koja
HUje 1 He Tpeba na Oyae perynucaHa (MMO3UTHBHUM) mpaBoM. McTuHa, 3a
pas3IuKy OJ Jp>KaBe U HEHOT MO3UTHBHOT MPaBa, MHOTE IIPKBE CY CBOJHM
HOpMama peryiucaie Te OJHOCE, a U CBAaKW ONIPacTao, 3peo I0je/IHAI]
¥“Ma CBOje MOpaJIHE Ha30pe (TO jeCT HOPME) O TOME. 3aIlTO j& TO BaXKHO?

Cmarpamo J1a mpeacTaBiba 3710ynoTpedy akajaeMcke ciao0oie ro-
Bopa y obnactu ¢umio3oduje mpaBa Kaja ce HEKO 0aBM MUTamHUMa Koja
Crajaajy y mpaBHO cJI000JaH MPOCTOp, WK KaJla ce HEKO JIeTaJbHO OaBH
HAaBOJHO CPOJHMM WM MaK BEOMa YIaJbeHHM IHUTambHMa M3 HCTOpHje
Heke uieje (y OBOM CITydajy HIEje O XOMOCEKCYalTHOCTH), a He 0aBH ce
OWTHUM HEMpPaBHUM THTAbMMa — CaBPEMEHHUM COILMOJIOIIKHM, TCHXO-
JIOUIKKM, OMOJIOIIKAM W APYTHM pe3ynraruMa — 0e3 KOjuX ce He MOXKe
3ay3eTH BaJbaH MOPAJIHHU U MOJUTHYKO-TIPABHU CTaB O TOj nojaBu. OBO u3
cnenehux pasznora:

IIpBo, cTora mTO 0aB/HEHE KAKO MUTAKBUMA KOja CIaiajy y MpaBHO
co00JaH MPOCTOP, TAKO ¥ HABOJHO CPOJHUM WM TTaK BeOMa YIajbeHUM
MMTalkbUMa U3 UCTOPHje HIeja CTBapa npusud na ce Heko kpehe y rpanu-
1ama akajeMcKe cJo0oje ToBopa, Maja je TO TOBOP KOjU YOIIITE HHUjS
MPEAMETHO peJieBaHTaH WM je BPJO MaJlo PeleBaHTaH.

Jpyro, cTora mTo 0aB/bEHEM TUM MUTAkUMa ayTop (MOXKIa He-
CBECHO M HEHAMEpHO) CTBapa jOIl jenaH NPHBHJ, HAUME, /a j& HEroB
TIOTJIe/T Ha CBET M Ha TOjaBe y eMy (T1a U MOIIe Ha XOMOCEKCYaJTHOCT)
JEIMHO WCIpaBaH, jep Cy BEeroBU ayTOPUTETH BPXOBHH, MIPH Y€MY j& U30-
CTaJI0 pa3MaTpame CaBPEMEHNX Pe3ysiTaTa pa3sHUX PEIeBaHTHUX HAyJHHX
JUCHUIUIMHA. TakaB HEKPUTHYKH EMHCTEMOJIONIKO-METOMONONMIKH TPH-
CTyH HHje cBojcTBeH (mno3ohuju, ma Hu $puno3zoduju npasa.

Tpehe, TakBo OaBJbeHE HaBEJACHUM MHUTAakUMA (Tj. MTUTAHBLUMA KOja
cnanajy y mpaBHO cio0oJaH MPOCTOP, Ka0 M HABOJHO XOMOCEKCYaslHO-
CTH CPOJIHMM a y CTBapu BEOMa YNaJbeHHUM MHUTambHMa M3 HCTOpHje
Hjeja) jecTe arak Ha JbYJCKO JOCTOjaHCTBO XOMOCEKCYATHUX 0c00a, Hako
HajBEpOBATHHj¢ TaKBO OaBJbEHEC TUM IMUTABMMa HHjE TPEIY3€TO C TOM
HaMepoM.
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CBe y cBeMy, Kajia ce y3Me y 003Hp CBe Tope HaBelIeHO, U3riena aa
ce MOXe 3aKJbyuuTH Ja PUHHCOB HAuWH 0aBJhEHAa XOMOCEKCYamHOINy U
CPOTHHM I0jaBama, Tj. aKaJEMCKU TOBOP O TOj TEMH M MOBOJOM Ihe, Ha
HEMaJoM Opojy MecTa y HErOBHM CITUCHMAa UMa CBE CJIIEMEHTE 3JI0YIO-
Tpebe akameMcKke cioboie roBopa.

OcraJo je jour ga ce Kaxxe HElITo O JAPYroj OBJE 3aCTyaHOj OCHOB-
HOj Te3H, KOja Ce OAHOCH Ha €BEHTYaJIHy AUCKPUMHUHATOPHOCT U (HoOuU-
HocT OUHHCOBUX CTABOBA.

3.2. Te3a o (He)IUCKPUMHUHATOPHOCTH U (He)pobuuHOCTH
DUHUCOBUX CTAaBOBA

Hajnpe o auckpumunanuju. He ynazehu Hu OBUM MOBOIOM Y Teo-
pHjcka pa3Mmarpama O JUCKPUMHUHALWjU, ma HU oHa DuHKMCOBa, OCBp-
HyheMo ce camMo Ha TpHW HAjOCHOBHHWja HAYWHA WCIIOJbaBama IUCKPH-
MHHAIMje y TpaBy, Ka0 TPAaBHO HENPHXBATIHUBOT IIPABJBCHHA PA3IIHKA.
Moxe ce paguti: (A) HWIH O IPAaBHO HEJO3BOJHEHOM IMPABJBCHY pa3iuKa
noHamajyhu ce Ha onpeleHr HauuH y mpakcH, y uBoty; (b) nim o Hene-
THTUMHOM U HEJIETaJTHOM 3ajlaramy 3a MPaBHO-TMOJUTUYKO YKUIAmhE WU
ycrocTaBjbame paziuka (oBae, y OuHHCOBOM ciy4ajy, Hajuemhe 300r
onpehene cekcyanse opujeHranyje); (B) mwmm o pumo3zodpckoM u HAyIHOM
OITMCHBAmy CIMYHOCTH M Pa3jiika U Ha OCHOBY TOTa 3ay3MMamby HMPaBHO
HETPUXBATJbUBHX, TUCKPHMHUHATOPCKUX BPEAHOCHHX CTAaBOBAa, KOjU MaK
MOTy aJli He MOpajy YTUIATH M Ha NPETXOJHA J[Ba HAYMHA UCIIOJbaBamba
JTUCKpUMHHAIH]C.

Jaxiie, OBOJIOM JHCKPUMHUHAIIH]E Y TIPaBy, ped Moxke outu: (A) Ou-
JI0 O TIpaBHO (HE)I03BOJFEHOM PA3TUYUTOM TPETUPABY KOHKPETHUX JbY-
I, TO jeCT O KOHKPETHUM akTuMa auckpumuHaije; (B) oumo o (He)ne-
THTUMHOM U (HE)JIEraJHOM IPaBHO-TIOJMTHYKOM 3aroBapamy JIHUCKpU-
MHUHAIMje TI0 OCHOBY (XOMO)CEKCyallHe OpHjEHTAIlMje, TO jeCT O 3aro-
Bapamy ofpel)eHNX ycTaBHO-3aKOHCKUX pelliea (Ha MpUMeEp, O MPaBHO]
HeMoryhHoCTH ckiamama Opaka XOMOCeKCyaana; Wik O HBHUXOBOj MpaB-
HOj MOTYRHOCTH pETUCTPOBaba 3ajeHUIIE KOja ce He 30Be Opak 1 BOJH ce
Y OJIBOjEHOM PETUCTPY; WK O BUXOBO] MPaBHOj HEMOTYNHOCTH yCBajama
Jie1ie; WK O TOj MOTYNHOCTH, alli TeK aKOo HEMa XETePOCEKCYaTHUX acIv-
panara utn., utn.); (B) 6mno o uckasuBamy ommtux (GUI030(hCKO-HAYY-
HUX CTaBOBa O XOMOCEKCYaJTHOCTH M CPOJJHHM T0jaBama Te (hriio3zodckom
W HayYHOM OIMCHBAaKy CIMYHOCTH W pa3inka Mely mHMa U 3ay3uMamy
JUCKPUMHHATOPCKUX BPEIHOCHUX CTaBOBAa, KOjU MOTY UMAaTH YTHIIaja Ha
MPETXOHE JIBE TPyIE CTaBOBA O JUCKPUMHUHAIIW]HU, alH HE MOpajy OMTH
WCKa3aHU C TOM HAMEPOM.

(A) Y ®OunnCOBOM ciydajy HEMa ONTY>KOW 32 HEKO KOHKPETHO AWC-
KPUMHHATOPCKO TTOHAIIAKE MpeMa OMI0 KOMe, HUTH MMa UKaKBUX TTOCPE/I-
HHUX Ca3Hama, M3jaBa WM JI0Ka3za o Tome. M momro je To y Jocanammoj
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MpakcH OKC(OPACKE YHUBEP3UTETCKE 3ajeTHHUIC OMO jeIMHO pelieBaHTaH
By muckpumuHanuje (Equality Policy; Free from Harassment Policy;
Petition 2019), MoxxeMO 3aKJby4uTH J1a y TOM cMHUCTy y (DHHHUCOBOM
ciyyajy Hema auckpumuHanuje. Ho, Ilemuyuja je mokpenyta u na 0u ce
y TOj aKaJIeMCKO]j 3ajEeHHUIU TOYEIIO C Y3UMameM Y 003Up U 3ay3MMarmbeM
craBa u mpema apyruMm (oBme nmomenytuMm mon (b) u (B)) BumoBmma
nmuckpuMmuHAcama (Petition 2019).

(b) IITo ce mak Thue DUHHCOBOr 3ajlarama 3a MPaBHO-TIONH-
THYKO YKUAAHkE WIN yCIIOCTaBJbame pasinka 300r oapeleHe cekcyaiHe
OpHjeHTalMje, TO jeCT 3aroBapama y TOM CMHCIY oiapeheHHx ycTaBHO-
3aKOHCKUX pelliera, Tpeba pa3uKoBaTH JBe cTBapu: mnpBo — DuHHCOB
€BEHTYaJIHN HEeTIOCPETHH MOTUTHYKO-TIPaBHU aHTakKMaH 3a onpelhena awc-
KPUMHHATOPCKA YCTaBHO-3aKOHCKA pellema, U Apyro, OUHUCOBO E€BEH-
TYaJHO EKCIUIMLUTHO 3aJlaramke M 3aroBapame y HEeroBUM (priao3odcko-
TEOPH]jCKO-HAyYHO-TPABHUM CITMCHMA pa3HUX MOTYhUX AUCKpUMHUHATOP-
CKMX HOPMAaTHBHHX pelIeHa, Ha MPUMEP, TaKO IITO y HHMa aHaTU3upa
M apryMeHTyje C TUCKPHUMHHATOPCKUX MO3WIH]ja, TIa TIOTOM U KPUTHKYje
jenHa, WM Tpenyiake Apyra AUCKPUMHHATOPCKA YCTaBHA M 3aKOHCKa
pemiema 6mio de lege lata 6uno de lege ferenda.

(b) IpBo, jenunu (Hama) mo3HaTH ciay4aj OUHUCOBOT MOIUTHY-
KO-CTPYYHOI aHT'a)KMaHa Y TOM CMHUCIIy jeCT€ HErOBO CBENOUCH:E IMpe.
BpxoBuum cynom Konopana y npunor Amanamany 2 (u3 1992) na Yeras
Konopana, xojum ce 3a0pamyje OWino KakBa MO3UTHBHA aHTHUIUCKPU-
MHHATOPCKa MpaBHA 3aIUTHTA Je30MjKkama, OMCeKcyalnuMa U I'ejeBHMa.
Taj amannMman je ycmemHo ocnopeH npen Bpxosaum cymom Konopana,
a cturao je u 10 BpxosHor cyma CAJl.> Ceenouchu 1993. roguse mpen
BpxoBuum cynom Komopama y mpunor Amanamany 2, @unuc je pe-
kao: ,JlomuTHuka 3ajesHUIA Koja cMarpa Aa Cy CTaOMIHOCT M BacIHT-
Ha JOOPOYMHOCT MOPOJMYHOI KMBOTA Of (DyHIAaMEHTATHOT 3Hadaja 3a
cajammbocT U OynyhHOCT mopoauie MOXKE ¢ MPaBOM CMAaTpaTH CBOjJUM
HEOCIIOPHUM HMHTEPECOM Ja HErHpa Ja jeé XOMOCEKCYaJHO MOHALIamke —
‘rej KMBOTHHU CTWJI’ — BaJbaH, JbYACKHA MPUXBATIBUB U300p U OOIUK KH-
BOTa T€ MOXKE YYMHHUTH OHMJIO ILITa MPUMEPEHO IITO MOXE Aa OABPATH O
TakBor NoHamrama™ (mpema Bamforth 1997, 14). Uunu Ham ce na je To
HECYMIbHBO IUCKPUMHUHATOPAH, ajld M HECYMIbMBO JITUTHMAH M JieTalaH
ctaB. Caap>KMHCKH je IUCKPUMHUHATOPAH, ajH je MPaBHO-MOJIUTUYKH Je-
rajad ¥ JETUTHMaH, jep je 3ay3eT y YCJIOBHMa MpaBHE, U TO CYICKE pac-
npaBe jeJHOI KOHCTHTYLMOHAIHOT NMHTama HajBUILET paHra U 3Havaja,
Koj€ je OMIIO TOKpEeHYTO AMaHIMaHOM 2 U 'y TOM MOMEHTY j€ IIO3UTUBHO-
MPaBHO CTajaJi0 OTBOPEHO.

(b) Apyro, y cBojum cnucuma DuHKC ce HE 3ajake HEMOCPeIHO,
JUPEKTHO, U3PHUYUTO 3a oJpeljeHa MOIUTHIKO-IIpaBHA KOHCTHTYLIMOHAIHA

2 The Supreme Court of the US Romer v. Evans 517 US 620 (1996).
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U JICTHCJIaTHBHA pellema. Yak je ynmaJybuBO KOJNMKO HE pa3Marpa pas-
Ha Moryha ycTaBHa M 3aKOHCKa pellerma U oarosapajyhe aprymenranuje
3a ¥ NPOTHB HKHX, IITO, KAKO CMO Beh paHHje peKiv, cMaTpamo Jia Huje
nobpo — HU (Pumo30(cku HU TMPABHUYKH CTPYYHO IMMOCMATpaHO — jep
¢unozodujy mpasa, ma u nocebHe Qruo3oduje yCTaBHOT, TOPOAMIHOT
i OpagHoOT M IPYTHX rpaHa MpaBa BeOMa yiajbaBa O]l )KUBOTa, Tpakehu
apryMeHTe 3a IpaBHA pelleha MPEBACXOJHO Y MUIUbECHHIMA ayTOPHUTETA,
U TO MCTOPHjCKH BeoMa Jajekux ayropurera. M o ciaydajy Komopaickor
ycTaBHOr AMaHaMaHa 2, 0 kome ®UHHC y CBOjUM CIIICHMa TOBOPH Ha
Bumie Mecrta (tek npumepune, Finnis 2011a, 16, 99, 111, 345, 352, 372,
378, 385, 387), roBopu HEKaKoO yenyr, Hajqemhe y (byCHOTaMa ocephyhu
ce qemhe Ha pacrpaBy O HCTOPHjH H[Eja, KOjy je THM ITOBOIOM BOIHO C
Maprom Hycbaym (Nussbaum 1994) u mpyruma, Hero Ha caMO CHOPHO
YCTaBHOINIPABHO NHTame. A W Kaja Ha PETKUM MECTUMa TOBOPH O TOM
Clly4ajy, 4eCTO Ta Cy)KaBa Ha TUTabe IPaBa XOMOCEKCyallana Ha YCBOjCHhe
TE YaK ¥ HE M3JIaXKe CIIOPHM aMaH/MaH, a KAMOJIM JeTaJbHO paclpaBiba U
oOpasnaxe CBOje M3peUeHe CIIOPHE apryMEeHTe y MPUJIOT TaKBOM aMaH/I-
MmaHy. CBe y cBeMy, y PuHHCOBUM cnyiciMa HEMa HU OBOT APYIor BHIA
JMIUCKPUMHUHATOPCKUX CTaBOBa y OWJIO KOjOj Of FbUXOBE JIBE€ BapHjaHTe.

(B) 3aBpmraBajyhu ananusy nurama (He)IOCTOjamba TUCKPUMHHA-
uuje kog PuHKca, 0cTaNo je jou Aa ce Buau Aa i y Punncosum ¢puiio3od-
CKO-HayYHUM CIIMCHMAa MMa JUCKPUMHUHATOPCKHUX CTaBOBa M3y3uMajyhu
npeTxoaHo pa3Marpane — nox A u b. OaroBop u Ha To mUTame je oape-
YaH, jep ce MpaBHA AWCKPUMHUHALIMja M BPEIHOCHA IMCKBaIM(UKALM]a
He mokianajy. Mako ®uHKUC MMa HeKe AaHac MHOTMMa HENPUXBATJHUBE,
a TIOHEKaJ] M MpPaBHO HENPHUXBAT/HHBE KPUTECPHjyME DAa3IUKOBama M
pasBpcTaBama, Kao M M3jeAHauaBama U CBPCTaBamba, UIak ce stricto sensu
He Ou momo pehu na ce Ty panu o npaBHOj AuckpuMmuHanuju. C npyre
MaK cTpaHe, MOTITYHO jeé HOPMAJIHO U MPUPOIHO IITO OHH KOjU YNTAjy MU
ciymajy OuHNCca IPETIOCTaBbajy /Aa je TakBe cBoje (uno3odcekonpaBHe
Y TEOPHUjCKOIPaBHE CTABOBE M3PEKA0 KA0 MCIPaBHE M UCTHHUTE J1a OM TH
CTaBOBHM Y HEKOM BHJY HAIlUIM CBOj€ MPAKTHYHO-TIIPABHO OTENOBJbEHHE, 1A
UX CTOTa JI0KHBJbABAjy Kao MpaBHO AMCKpuMHHaropcke. [logcetumo ce
caMO TakBHX OBJIC PaHHUje MOMEHYTHX CTaBOBa: Jla j¢ CBOjeBOJHHO I'CHU-
TaJHO CIapHBamb-e 0c00a MCTOT T0JIa HEMPUXBATJEUBO M3 BEOMa CIMYHUX
pasJiora U3 KOjuX je HEeNpUXBATJbUBa KOMyJalHja JbYIU C )KUBOTHUHHAMA;
Jla MO)Ke TIOCTOjaTH Be3a u3Mel)y OuTH Tej U 3710ynoTpebsbaBary Jeiy; 1a
XOMOCEKCYaJIHO TIOHAIIalkhEe JECTE 3710, HEIITO MOTPEIIHO H JIOIEe HE CaMo
3a IPYLITBO M ApaBy HEro M 3a Ouiio kor HecpehHMKa Koju MMa ypoheHe
WIN KBasuypohjeHEe XOMOCEKCyaJlHE CKIIOHOCTH; CTaB O MCTOBPCHO]
(mo)rpemrHOCTH  MacTypOaIiOHOT, XOMOCEKCYalTHOT H  OCCTHjalTHOT
MOHAIIamka; a Cy HeOpadHu, Hepa3yMHH M (IIO)IPEUIHH OHHM CEKCYaIHU
aKTH y Koje cy YKIbYUCHH MCTOMOJHH TapTHEPH (c HaMepoM J1a BUXOBHU
aKTH KYJIMHHHUDAjy y Opra3MHU4KOM 3aJ0BOJHCTBY IIOMONY mpcTa y Baru-
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HH, TICHUCA y YCTUMA UTI., UT/.) ¥ OHJA KaJa UX Ha CIIMYaH HAYMH U3BO-
Iy OpavHu map; Ja, Kao MPOTUBIPHPOIHA 33J0BOJBCTBA, CNA/AJy Y HCTY
TpyIy mojaBa: kKaHHOamn3aM, O€CTHjaATHOCT, Korpodarija 1 XOMOCEKCY-
QITHU aKTH; JJa XOMOCEKCYaTHO TIOHAIIAmhe — ,,[ej )KAUBOTHU CTHI — HUjE
BaJbaH, JbYACKU NMPUXBATJBMB M300p M OOJMK JKMBOTA T€ Aa MOJHTHYKA
3ajeHHIIA MOKE YYMHHUTH OWIO IITa IPHUMEPEHO IITO MOXKE J1a OABPATH
O TAaKBOT TIOHAIIAMHA.

[Toncetumo, y npyrom aeny Ilemuyuje tpaxu ce na Oxchopracku
YHUBEP3UTET pa3jacHH CBOjY MOIUTUKY IpeMa TUCKPHMUHATOPCKHM TIPO-
dbecopuma, n3mel)y ocraiior, u 3aT0 MITO CMEAPHO CTAFLE CTBAPH He OATO-
Bapa [UJbEBUMa ,,AHKITY3UBHE KYJITYPE jeJHAKOCTU M BPEJIHOCHUX pa3Jiu-
YUTOCTHU U ,,IIO3UTHBHOT OKPYKEHa y KOME C€ JbYAH TPETUPajy TpaBUU-
HO U ¢ HomroBameM — 0e3 y3Hemupasamwa““ (Equality Policy & Free from
Harassment Policy), koju ce y Tum aktuma mpomoBumty (Petition 2019).
VY [lemuyuju ce ucTude na y MpakcH, y OBOM MOMEHTY, CTY/ICHTH H 3aIlo-
CJICHO YHHBEP3UTETCKO 0CO0JbE MOPajy a UMajy Cliydaj y3HEeMHpaBamba,
BUKTHUMHU3AIUje WM 3aCTpaIlluBamba KOHKpenHe JMYHOCTU Of KOHKPET-
HE JIMYHOCTH, JIOK CE MPOTUB mpodecopa KOoju ce yCTPEeMIbYjy Ha Jbyne
y HEMOBOJLHOM M0JIOKAjy Ha HEKH OMNIUTHjH HAYUH, HA IPUMEpP, CBOJUM
o0jaBibeHNM pamoBuMa, He pearyje (Petition 2019).

Crtuue ce ytucak na cy ayropu llemuyuje Ounu CBeCHH Aa IpHU
caJlalik0] perynaruBu Ha YHuBep3uTery y Oxcdopmy onrtyxba mMpoTHUB
OdunKca 3a TUCKPUMUHANA]Y W y3HEMHUpaBame (Wim 3a y3HeMupyjyhy
JTUCKpUMHHAIM]Y) MOXKe OWTH oOn0HjeHa Kao HEOCHOBaHAa W3 yIpa-
BO TOpe HaBEJCHUX pazjora (To jecT 3aTo IITO He NpeACTaBiba CIIydaj
y3HEeMHpaBamba, BUKTHUMHU3ALHUje WIHM 3acCTpallUBamba KOHKpemHe JN4-
HOCTH WU KOHKDEmHUX JUYHOCTH OJ KOHKPETHE JIMYHOCTH, HETO je
TO cimydaj mpodecopa Koju ce ycTpeMibyje Ha Jbyle y HEMOBOJEHOM
MTOJIOKAjy Ha OMINTH HAYHWH, CBOJUM PaJOBHMa) T€ Ja Cy 300T Tora Tak-
By TeHepasiHO (Wiu, 00Jbe PEeUeHO, TEHYCHO) YCTPEMJbCHY y3HEeMUpyjyhy
JUCKPUMHHAIM]Y JbYIH Y HETIOBOJFHOM IOJIOKA]y TOABEINH IOl Mp3HJIayd-
ke uckaze (hateful statements), 1j. ¢pobuune (phobic — homophobic and
transphobic) crasose (Petition 2019).

[Hakie, cana o pobuynoctu. 3a pasznuky og CpOuje, roBop MpXKibe
(hate speech) jecre xpuBuuno zaeno y Enrneckoj, Bency u IllkoTckoj
on 1986, amu tex momyHom u3 2008. 3a Enrnecky u Benc mouume na
ce OIHOCH M Ha TOBOp MpXKHIe mpema ocobama onpelheHe cekcyaiHe
opujentanuje (Vanderbeck, Johnson 2011). Tpeba HanoMenyTH Aa TOBOP
MpPXKH€ MOXKEe OMTH H3pa’keH Ha pa3He HauuHe (peyrMa, MOHAIIameM,
MUCaHUM MaTepHjaluMa, CHUMLUMA WIH MPOrpaMoM), all Mopa OWTH
nperehu a He camo morpaaH wiau yBpensbuB. I[lpema Tome, ®uHHCOB
TOBOp HE CIajia y TOBOP MPXKH-€, I1a BEPOBATHO 3aro ayTopu [lemuyuje
roeope o DunucoBum wmpamiaukuM wuckazuma (hateful statements) u
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¢obuuanM (phobic — homophobic and transphobic) craBosuma. Kama ce
jour jemHoM morenajy ®GHHUCOBH OBJIe HaBEACHH CTaBOBU (BHIETH rope
nox B), unHu ce na ce 3a mUx Moxe pehu 1a, ako 1 HUCY MP3UTEIBCKH, TO
jecT HHCYy M3pa3 MpXKHe, HUTH U3a31Bajy Oaml MpXbYy mpemMa ocobama o
KOjHIMa rOBOPE, HECYMIbMBO M3pakaBajy M N3a3UBajy eKCMpeMHY a8ep3ujy
npemMa THM JbyAMMa 4Ydja MOHamama onucyjy. Tu OHHUCOBH CTaBOBH,
cMmarpamo, jecy hoduuHu. Morito O ce HaBECTH jOII CIMYHUX TpUMeEpa,
a M OHE HaBEJICHE Ol CKCTCH3UBHHU)E IMTUPATH M aHATTM3UPATH, HO, MHC-
JMMO J1a je ¥ OBO CACBUM JIOBOJBHO 32 3aKJbyYaK.

4. 3AKJbYUAK 1 HAPABOYUEHUJA

Cwmarpamo n1a OUHHC HHjE NMPEKOPAYHO TPAaHUIE aKaJEMCKE CIIO-
0oze roBopa, alyu Ja jecte 3I0ynoTpeduo Ty ciaoboxy. Hekn ox meroBux
CTaBOBa, Ka0 allCTPAKTHO M3pakeHa MHUIbEHA, jecy pOONYHH, anu HeMa
JI0Ka3a O FHEroBOM KOHKPETHOM JMCKPHMHHATOPCKOM TOHAIIAmky IpeMa
ouo kome. Jlakie, @UHUCOBA je ONTOBOPHOCT, MO HAIIEM MUIBEHY, Y-
CTO MOpaJIHa ¥ IPO(PEeCUOHATHO-eTHYKA (IIITO HE 3HAYH W Malla), aji HUje
U TIpaBHa.

Bynyhu na obum oBor mpuiiora He omoryhaBa HH OaBJbeH-€ MUTA-
BUMa Kao IITO Cy T3B. (HOBO) NPUPOJHO MpPaBo, IIe Clajajy CXBaTama
Kepmena I['pucea (Germain Gabriel Grisez), Pobepra JKopxa (Robert
Peter George), Tumornja Yenena (Timothy Chappell) U Jpyra clIU4YHa
CXBaTama, Kao HU JeTajbHUje O0aBJbEHE 0 cala jaBHO M3PEUCHUM KpH-
TukamMa OUHHCOBUX CTaBOBa, O YeMy hemo BHILE TOBOPUTH y APYIOM
CHHCY, UIIaK, CMaTpaMo Ja C€ Ha Kpajy OBOT' MPHJIOra MOpPaMo 3arluTaTH
3aIITO BHILE Of YETBPT BEKa, TO jeCT ABAJECET W IMEeT TOAMHA — IITO je
3a HCTOpHYape BPeMe cTacaBarma HOBE TeHepaluje, TO jecT BpeMe CMeHe
reHepanuja — ckopo Aa W HHje OWJI0 pearoBama Ha T€ cala OclopaBaHe
®uHHCOBE CTAaBOBE, CKa3MBAHE W MOHABJbAHE TOKOM CBUX THUX TOAMHA
y BeroBuM crnucuma. Kaxemo: cxopo, jep 0CMM 4acHHUX HM3y3eTaka (Koju
y CTpyUM HHCY HOAPKAaHH KaKO M KOJIMKO je Tpebasio) M HEKHX OBJE I0-
MEHYTHX U APYTHX HETIOMEHYTHX ayTopa KOjH cy ocropaBaiu duHUCOBE
CTaBOBE y BE3M C UCTOpHUjoM mjeja, PUHUCOBH OMTHH CTaBOBU CKOPO J1a
W HUCY KPHUTHUKOBaHM Ol HAjIPOMHUHEHTHHjHX ayTopa (aHIIOo-aMepuyKe)
¢unozoduje npasa, KOju Cy 3a Ty KPUTUKY OWJIM HajllO3BaHM]jH, YIIPABO
3aTo WTO Ty, Mehy wux, u cam @unuc cnaga. [Ipeosnahyjyha peaknuja je
ouno hyrame u came OKCOpACKE akaJeMCKe 3ajeAHULE U MIUpe CTPyY-
He 3ajennune. Okcdopicka akaJeMcKa 3ajeJHHIA Ce OIvlacuia IoYeT-
KOM OBE TOAMHE 3BOHOM KOje ce Jajieko 4yno, a Buachemo na nm he u
3BaHUYHO 3ay3€TH HEKM cTaB. [J1acoBm u3 reorpa)Ccku IIUpe a CTpyd-
HO yxe — (hr1030(cKopaBHO-KOCMOIIONUTCKE 3ajeJHHIIE U JOcal Cy ce
PEeTKO UynH, Ma je U BeHOo hyTame cacBUM HOPMaiHO: MM 4IaHOBH Te
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3ajeHHIe Jaleko cMO HajBehmuMm menoM manu KapHjepucTH, KOjH BOJE
MOJIMTUKY He3aMmepama — jep Kojy Ou ApYry W BOOMIIHM Yy HEMHJIOCPIHOM
aKaJIeMCKO-"‘CTPYYHOM"* CBETY 4Hja je TOIUTHKA NYOIUKYj Ul HeCIAaHu —
1 Koju cTora 00jaBJbyjy CBE BHIIE a YATA]y CBE Mambe, HAPOUUTO KPUTUY-
K{, U CBE Mambe KPUTUUKH Pa3MHUILIBa]y, @ O 00jaBJbUBABY TOT KPUTHUKU
NPOMHUILBEHOT 1a U HEe TOBOPUMO: Jep, TO 3Hauu 3aMepame, ry0oJberme
BpEMEHa, )KUBOTHE M MHTEJIEKTYalHE €HEpruje, Mo3uLKja U mapa, mro je
CBe JIOIIIE 32 COTICTBEHY Kapujepy, ma je ‘pasymuuje’ hyraru. To je momre
3a ¢puno3odujy npasa. Crora Huje camo PuHIC 0ArOBOpaH 3a 3710yHOTpe-
Oy akajeMcKe ci1000/e ToBOpa, 3a CBoje (hoOWYHE CTAaBOBE U 3a CTamke U
caZpXuHy cBoje ¢mno3zoduje npaBa. OAroBOPHU CMO U CBH MU U3 (puito-
30()cKOIIpaBHE 3ajeHuUIIe KOju cMO hyTamu. 3BOHO 3BOHH U 3a HaMma.
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Jp Mupjana CTe(baHOBCKI/I*

IMPABO JUCOJIYIUIE Y HALIPTY YCTABA KOMUCHIJE
JYTOCJIIOBEHCKUX ITPO®ECOPA 13 1920. TOAWUHE

YV paody ce pazmampajy meopujcka cmanoguuima Koja cy onpeoeiunda Hop-
mMamueHo ypehere npasa Oucomyyuje y YCMAaeHOM HAypmy 61a0uHe Komucuje usz
1920. zo0une. Umajyhu ma ymy uckycmea napramenmapue npaxce y ciedy cnop-
HUX Ynompeba KpabegCKUX npepoeamuéd, KOMUCUJA je Y npeoj YCmasHoj o0pedbu
Gopmynucara npokiamayujy naAplaMeHmapuimMa Kao onumez UHmMepnpemamuHo
Hauena, Yuju je cmucao 6uo 0a ymspou 6e3aHocm aKama KpyHe KOHGeHYujama nap-
JIAMEHMAapHO2 Pexcuma u maxko Hajeehma cysu noopyuje OUCKpeyuoHoz noCmynard.
Vioza kpama y napramenmaphoj MOHGpXuju KOHYURUPAHA je y CKAAdy ca NOCMAasKa-
Ma meopuje 0 NapraMeHmapHoj 61a0u Kao CUCMeEMY YCMagHe PasHomedice GlLACU.
KpyHna je cxsahena kao modepamopha éiacm, Koja je no3eana 0a oyermwyje onpasoa-
HOCI 61A0UHUX OUCONYYUja Kada mpeda 0Cmeapumu XapmMorujy usmely napiamenma
u Munucmapemsa u 0be3bedumu cmaduiny 61aody, anu u Kao 8aHPeOHU, HeympaiHu
aymopumem, Koju ce Kao Npomugmedtca UCKbYYUBOj NapmujcKoj 61a0asuHu Modice
npomuscmagumu c6eMohu napiameHma u anenom Ha Hapoo ca u360PHOM 61A00M U3
MarsiHe UHMePSeHUCamu 3apao yCnoCmasbard cazuacia NOTUMuYKo2 Tuka napid-
MEHmA U pacnonodicera Gupauko2 meida.

Kmbyune peun: Pacnywmarwe napnamenma. — Kpaswescke npepoeamuee. — Ilapaa-
MenmapHa énada. — Buoosoancku ycmas. — Cnobooan Josanosuh.

V nexnaparnuju kojoM je kabuaeT Crojana [Ipotuha 5. mapra 1920.
TOJMHE TapJaMEeHTy MPEJCTaBUO MpOrpaM HOBE Biaje, M3palia Halpra
ycTaBa M M300pHOT 3aKOHA 34 Ca3WB YCTABOTBOPHE CKYMIITHHE OWIN CY
HMCTAaKHYTH Kao HajIpEYH 3aJald, KOji Ce CBaKaKO MOpPajy 00aBUTH IIpe
pacrymTama MPUBPEMEHOT HAPOIHOT NPEICTABHUIITBA, J1a OU CaJIejCTBOM
MPEJICTAaBHIYKOT TEJa M MapiaMEHTapHOM KOHTPOJIOM BJajie OMIIH OuyBa-

Aytopka je pexosru npodecop Ilpasnor ¢axynrera Yausepsurera y beorpany,
stefanovski@ius.bg.ac.rs.
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HHM TeMeJbHH MPUHLMNU ycTaBHOCTH.! Ha uenmy koanmuipoHor kabuHeTa
HACTAJIOT Ha OCHOBY CIOpasyMa pajukajla ca MapJaMEHTapHHM rpyrama
okyrbeHuM y HapoxHom u JyrocioseHckom KIIyOy, 3a Koje ce ApiKajo
Jla y yCTaBHOM MHUTamy pENpe3eHTyjy cTaHoBuIITa XpBara u CioBeHa-
na (Matkovi¢ 1963, 42-44; Gligorijevi¢ 1970, 128, 133-134), [Ipotuh
je 3a cebe 3aapkao U MOpTdhesb MUHUCTPA 32 KOHCTUTYaHTY, cMarpajyhu
HajBKHUJUM JIeJIOM BIajJie NMPHUIPEMY TEKCTa yCTAaBHOT NPOjeKTa KOjU
Ou, crpaM CBe H3pasUTUjUX HALMOHAIHUX MOAETa MOBOIOM KOHCTHUTY-
LUOHAJHOT JeUHuCcama 00JIMKa AP)KaBHOT ypelema 1 mpaBHOT cTaryca
MOKpajiHa, MOTao IPBO Y BIadH, a OHAA U y YCTaBOTBOPHO] CKYIILUTHHH,
OWTH TpUMJIBEH Kao KoMmmpomucHO pememe (Popovié 1988, 32, 91-92,
94-96).

3a u3pany Haupra ycraBa Omiia je oOpa3oBaHa CTpy4Ha KOMHCHja
Yy KOjy Cy, Kao HajOOJbM 3HAJILM YCTAaBHOT IIpaBa, yIUIA NpodecopH ca
TpH jyrocioBeHcka yHuBep3uTera: Cnobogan JosanoBuh, Kocra Kyma-
Hynu 1 Jlazap Mapkosuh ca 6eorpazackor IlpaBHor ¢akynrera, Jlanucnas
[Tonuh ca kareape 3a jaBHo mpaBo Ceeyumnuiurta y 3arpeOy u borymmn
Bommak, npodecop npxkaBHor npasa y JbyOspanu. ObenexaBajyhu meH
3aJaTaKk Kao eKCIEPTCKY MPHIIPEMy YCTaBHOI TEKCTa Koju hie OH moToMm
OLIEHUTH C MOJHUTHUYKOI CTAHOBHUILTA W YHOTPEOUTH Kao OCHOBY 3a W3-
pany BiaauvHOr mpeasora ycrasa, [Ipotuh je ycTtaBHO] KOMHUCHjU a0 U
OMIITE YIMYTCTBO Aa C€ MPHJIMKOM HOPMATHBHOT YOONIMuYaBama OUTHHX
WHCTUTYTA yIJIela 0COOUTO Ha pelieha OeNTrjcKor YcTaBa, Mo3HaTor Kao
y30pHH Mojen nubepanHe ycraBHocTu.? Komucuja ce onpenenmia na 3a
OCHOBY y3Me cpricku Ycras ox 1903. rogune, Hanazehu aa je oH ,,y TiiaB-
HoMe u3paljeH npema OesrujckoM ycTaBy*, Koju je Ouna ymyheHa na cie-
I Kao oOpasau. Y mparehem u3BelITajy HaBEACHO je M Ja ce KOMHCHja
HapOYMTO CTapaia Ja HOBUM peJaklyjamMa U3MEHU OHE WIAHOBE 3a KOje
ce y yCTaBHOj MpaKcu IOKa3aio ,,J1a Aajy MOBOAa KOHTpoBepcama™, aju
Takohe 1 oHa oapeherma Koja 1Mo OLeHN TEOPHjCKEe KPUTUKE HUCY carjlacHa
,»3aXTEBHMa CaBpeMEHE MpaBHE HayKe™ WM Koja MpeMa JOKTPHHAPHUM
npeMucama BHIIE ,,HE OroBapajy Hadeiamma caBpeMeHe HeMoKparuje™.’
UnaHoBM KOMHUCH]j€ UCTULIAIN CY TIOTOM Y JaBHOCTH JAa CYy y U3pajay Halp-
Ta yCTaBa Cy/IeJIOBaJIN UCKJbYUYUBO Ka0 CTPYUHhalli, KOjHU CY Py jedaH
3aIpaBO NPABHOTEXHUYKH I10CA0 MpeMa JTOOMjeHUM OMNIUTHM CMEpHU-
Hama M J1a cy ce 3aTo JOCIEeNHO Yy3ApXKaBajHh Ja MPHIMKOM KpeHupama
ycTaBHUX pellema yrpalyjy snactute nornene u Hazope (Poli¢ 1921a, 6;
Marcovitch 1924, 20), Ho Ta ce pe3epBa NOMaBUTO OAHOCHIIA HA YCTaBHY

' Crenorpadceke Genemke [IpHBpeMeHOT HAPOIHOT MpecTaBHAIITEA KpabeBcTBa
Cp6a, Xprara u Ciosenana (y nasbem tekcty: ITHIT), 1919/1920, 1V, 275-276.

2 Harpr ycraea no npemory Crojana M. [pornha, [edHHHTHBHH TEKCT, TIOCITE

JCKYyCHje ca KOMHCHjoM, ca nozxartkom: Harprt ycraBa uspaljeH on ycraBHE KOMHCH]E,
Beorpan 1920, VI.

3 Wseemrraj ycraue xomucuje on 14. anprma 1920. roguue — ibid., 65-67.
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KOHIICTIIM]y MOKpajuHckor ypehema.® YHocehu, mehytum, kao TemesbHe
KpPHUTEpHjyMe U BPEIHOCHA MEpWJia HE caMO MOCTaBKE yCTaBHE TEOpHje
HETO U MOCTYyJIaTe MOJUTHYKE TOKTPUHE, OHA CXBaTama Koja Cy 3acTyra-
JHM Kao TEOpEeTHYapH YCTAaBHOT IpaBa, y IMOMIEy NpeporaTthBa KpyHE U
MHCTHTYIIHOHAJIHOT OKBHpA MapJiaMeHTapHE BIIaJIe YWIAHOBH KOMHCH]E Cy
YCTaBHOM TEKCTY Yj€IHO JTaJId M CAMOCBOJHH ayTOPCKHU U3pas3.

VY mpoknamanuju pereHTa AJieKcaHapa O APXKaBHOM YjeOHIbCHbY
1. nenemOpa 1918. Ouna je cBeyaHO KMcKa3aHa BiajaaoueBa nocseheHoct
HayennMa NapiaMeHTapHe BiaJaBHHE, KOjuMa hie y BpIICHhY KpasbeBCKe
BJIACTH ,,0CTaTH YBEK BepaH™.’ AJi ce BIajanadka aMOuIIKja 1a OCTBapyje
OJUTy4YaH yTHIaj Ha MOJIMTHKY BJIaJle jaCHO UCTIOJbHiIa Beh y MPBOj TOAMHU
napiaMeHTapHe Mpakce, y MOCTyNamy Koje je HeIBOCMHUCICHO 3HAYMIIO
3aKOpaYMBam-€ U3BaH OKBHPA OHE JCIMKATHE YJIOre MOHapXa y mapiaMeH-
TapHOM CHCTEMY, KOjy je 3HAMEHHUTH MUcall O KOHBEHIIMjaMa MapiaMeHTa-
pusma Banrep beyxor aedunucao uyBeHom GopMysioM o mpaBuMa KpyHe
na Oyne KOHCyNTOBaHa, a oxpadpyje u na onomumbe (Bagehot 1896, 75).
Tako je y nenemOpy 1918. roguHe perenT Anekcannap ondHo Ja HOTIH-
1Ie yKa3 0 MMEHOBabYy MUHUCTApa KOjU MY j€ CIIy>KO€HO, Kao MpelCeIHUK
OJrOBOpPHE BIajie, HA OCHOBY CIIOpa3yMa CBHX NOJHUTHYKHUX CTpaHaKa O
KOHLEHTpalunoHoM kabuunery nogHeo Hukona INammh. CypeBmuB Ha Be-
muku [lammhes yren u u3 60jasHu 1a he Tako MCKycaH NPBU MUHHCTap
YMETH Jia CIyTa U OTKJIOHH yTHIa] ABOPA, PETeHT je n3a3pao Ilamuheny
OCTaBKy, YATHMAarMBHO MHCHUCTHpajyhu Ha cTaBy Aa HEe MOXe OWUTH Ha
Yely BJaJle JIMYHOCT KOja HE Y)KHMBAa MOBEPEH-E U JIPYror yCTaBHOI M-
HUOIa, kpyHe. VM 1OK je Taj caMOBOJbHHM MOCTYHAaK HAYMHUO IOpPa3aH
YTHCAK Y KpPYT'y CTpaHAuKUX MpBaka M y y30yHM M KOHCTEpHAIMju OHO
Ha3BaH ,,JpxkaBHUM yrnapoMm™ (Pribicevic 1990, 91-92), no pasperiema
MHUHHCTapcke kpuse gouwio je IIporuheBuM mpuxBaTameM MaHOara 3a
cacraB Biane (Bumetu Krizman 1967, 272-281; CrankoBuh 1985, 224—
229). A ymnpaso je Ilporuh, koju je cioBHO 3a MmoiauTH4apa HajBehma
MPUBPIKEHOT yY30PHOM MapJaMEHTApPHOM peny, numyhu panuje o Bax-
HOCTH KOHBEHIIH]ja napiaMeHTapHe Biaje, pasiarao ia je Kpasb JyKaH
Ja IPUMH CacTaB KaOMHETa KOju MpeIoKH Boha BehnHe W 1a HajBUIIE
LITO MOXE jecTe J1a M3pas3u NPOTHBIbEHE M300py HEKE JIMYHOCTU 32 MU-
HHUCTpa ¥ TO MPEBACXOJHO M3 pasjiora MpUBaTHE MPHUPOAE, a He 300T MOo-
mutnukor Hecnarama ([Iporuh 1911, 28-29). Cana je mak, npasaajyhu
CBOje MpHUCTajarbeé BUIIMM ApPKaBHUM HHTEPECOM, NPUMameM MaHjara
3aKJIOHHO MUHHUCTapCKOM OJrOBOPHOIINY M Tako rpyOM yTHIaj BiIajaoua

4 Msjasa Jlagucnasa IMomuha y yerasuoj komucuju — AH, RO Surmin, kyt. 4;
Crenorpadcke Oenenike. Pan YeraBHor ombopa YcraBoTBopHe ckymmTHHe KpasbeBrHe
Cpba, Xpsara u Crnosenauna, -1V, beorpan 1921 (y mamem tekcty: YO), 9. 2. 1921 (JI.
Mapxkosuh), 59.

5 Grada o stvaranju jugoslovenske drzave (1. I—20. XII 1918), priredili Dragoslav
Jankovi¢ 1 Bogdan Krizman, Beograd 1964, 674-676.
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KOjU Ce HCIIOJbUO Y TpeHeOperaBamy KOAIHWIHOHOT CIIopa3yMa O cacTa-
BY BIIaJie, yKJIamhamky HECHOpHOr meda BehuHCKe cTpaHke U 3aIupamy y
YHYTpAalllbe NapTHjcKe OJHOCE.

Crojan [Ipotuh je moToM 1 caM MOTao HCKYyCUTH J1a C€ Y OUMamby
perenra AJjieKcaHapa yiora KpyHE y MOHApXHjCKOM MapiiaMeHTapH3-
My HHMKako HE CBOJM Ha YBEK MAacHBHO Ap)Kame Bilajgaola, ydje Cy CBE
yCTaBHE IpeporaTHBe NpEeHECeHe Ha ONroBopHE MuHHUcTpe. [IpoThBan
CHCTEMAaTCKOM CY)KaBaiby ayTOHOMHOI' JEIOKpyra IMOKPajHHCKHX BIa-
Ja, Koje je Ka0 MHHHUCTap YHYTpalllbUX MOCIOBa crpoBonuo Ceerozap
[Tpubuhesuh, gomABIIM C BUM U Y JUYHU CYKOO M TOIITO j€ HA CEOHU-
uu Biage [Tpubuhesuh onbuo na Ha 3axTeB MpeAceJHUKa MUHUCTAPCKOT
caBera nemucuonupa, [Iporuh je 1. aBrycra 1919. ronune npenao moru-
BUCaHy OCTaBKy YUTaBOI KaOMHETa, Ja OM OHJA MO CaBEeTy MPEACCAHUKA
napiaMeHTa pereHT MOBEpHO MaHJaT 3a cacTaB HOBE Biane Bohu Jlemo-
kparcke crpanke Jbyou [asunosuhy (Bugetu Gligorijevi¢ 1970, 8486,
97-98, 107-109; Engelsfeld 1989, 128—129). Cmarpajyhu na KoHBeHIH]je
napiIaMeHTapHOT peXHMa HalaXy MOHapXy Ja y TMOIIedy Coiynuja
3a paspellemhe MHUHUCTApCKE KpH3€ CJIEeQH CaBeT NMpPEACEAHUKA BIAJE,
[Iportuh je mak, xako he nonuuje tymauutn Jlazap Mapkosuh, npxao na
carjiacHO MOTHBAaLlMjH OCTaBKe, [IpeMa MapaMEHTapHOM Pely UMa MpaBo
Ja o4eKyje Aa pobuje MaHIaT 3a PEeKOHCTPYKIMjy KaOuHeTa, ako Ou ce o
[TpubuheBuheBoM moNOXkajy cropasyMeo ca MpBalUMa JIEeMOKpara, WU
3a 0oOpa3oBambe HOBE KOAJHLIMOHE Biaje, uhja OM cynOuHa 3aBHCHIA Of
nobujama moBepema napinamenta (Markovic 1991, 96-97). I'macame o
BJIaJIMHO] JEeKJIapalju y IPUBPEMEHOM HApOAHOM HPEACTaBHULITBY IO-
kazajo je na daBunoBuhieB kaOMHET UMa MOAPIIKY TEK He3HaTHE BehuHe
W TIOCJIe HEeMyHHX Mecell JaHa Biaja je MOAHeNa OCTaBKy, mpuHyhena
Ja JIeMHCHOHMpA 300T OCKyIHWIle KBOpyMa 3a MapiaMeHTapHH panx yc-
Jieq OTICTPYKIH]jE KOjOj je Kao KpajieM, ajli 1 YMHOTOME CIIOPHOM CpPea-
CTBy monuTuuke Oopbe mpuberna omosunmja. [lomTo ce y y3acTomHuM
MOKYyIIajuMa C TIOBepaBambeM MaH/AaTa 3a CacTaB BIaJe MPEICTaBHUIIMMA
OTO3UIIMOHMX MOJUTUYKHUX T'PyIa, Ma ¥ CaMOM NPeJICeTHUKY MapiaMeH-
Ta, HAje MOrao 00pa3oBaTH KaOMHET KOjU OU y>KHBAO MOTIIOPY jacHE map-
namenTapHe Behune, perent je JlaBumoBuhy mMOHOBO MOBEpHO BIady Y3
opnamheme 1a, ako He Oyzne ocTBapwiia MapjaMeHTapHY capaimby, MOXKe
Ja PacmyCTH MPUBPEMEHO HAPOAHO MPEICTABHUIITBO M pacmuiie u300-
pe (Bumetu Engelsfeld 1989, 154-158, 162-164, 166—-167; Gligorijevi¢
1979, 48-53). C mpyrom JlaBunoBuheBoM BiagoM Ouo je Beh HauMmeH
MCKOpaK M3BaH NapiaMeHTapusMa. HoBa Bnaza HUje ce yommTe npeacra-
BWJIa TIApJIAaMEHTY HHUTH je TOKyIlana Ja Ha MpOrpaMcKoj AeKjiIapaunuju
IIacamkeM O TOBEpeY y CKYNIITHHU pa3pelld MHUTamke OINCTaHKa Ha
BiacTH. M30eraBame Biaje Ja ce MOABPTHE BOTYMY HAPOAHOT IMPEACTaB-
HUILITBA MPBO NPOCTUM HECAa3MBAa-EM HHETOBUX CEIHHIA BUIIE Of] J1Ba
Mecella, a OHJa W YKa3HUM OJUIarameM MapjaMeHTa, MpeACTaBibalio je
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Hajrpy0Jbe HM3HUIpaBambe IMapiIaMEHTapHOCTH W 3alpaBO ITOHUINTABAHE
TEeMEeJPHUX Hayesa MapJiaMeHTapHe KOHTPOJIC BIaJe ¥ MUHHUCTAPCKE OfI-
roBopHocTd. OTyna ce y nomieny caoOpakeHOCTH KOHBEHIIMjama Iapia-
MEHTapHe BJIaJie¢ HE MOXKE JaTH jeJHO3HAuYHa OLCHA IOCTYNKA pEereHTa
Anexcannpa, kaaa je moroM JlaBumoBuheBoj Biagu on0HMO J1a MOTIIUIIE
yKa3 0 pacHyllTamy MPUBPEMEHOI HApOJHOT IPEACTABHUINTBA M W3-
OoprMa 3a BEIUKY HApPOAHY CKYIIITHHY (KOHCTHUTYaHTy),’ ma Ou mocie
JaBunoBuhese ocraBke HOBY Biagy oOpazoBao Crojan [Ipotuh.

Nmajyhu cBakako Ha yMy UCKYCTBa MapjaMeHTapHe Ipakce y cie-
Jly CIIOPHUX YIOTpeba KPaJbeBCKUX TPEPOraTHBa, yCTaBHA KOMHCHja yHe-
Jla je y HalpT ycTaBa | jeJHy KPyIHy HOBHHY — CBEYaHY HpPOKIaMaIlnjy
napJaMeHTapu3Ma Kao YCTaBHOT Hauena. M3puauTo HopMupame PUHIIH-
Ma TMOJUTHYKE OJTOBOPHOCTH BJaJie Ka0 yCTaBHE IYy>KHOCTH MHHHCTapa
Jla TIOHECY OCTaBKY KaJia MM je y MapiaMeHTy M3IJIaCaHO HEMOBEpEHe
Owi1o je mMpBH MyT HOpPMaTHBHO QopMmynucaHo y Bajmapckom ycraBy
3 1919,7 a oHa ¥ Yy HOBMM yCTaBUMa MIIQJINX E€BPOICKUX PEIyOInKa,
aycTpujckoM M dexocioBaukoM u3 1920. rommue (Mirkine-Guetzévitch
1936, 14). JyrocnoBeHCka ycTaBHa KOMHCH]ja, ITaK, OMpENeiriia ce 3a
KOH3epBaTHBHHjH, BehMa KJTacH4aH TPUCTYN W MPHIUKOM HOPMHPaEa
WHCTUTYTA MOJUTHYKE MUHUCTAPCKE OJTOBOPHOCTH CIIENWIIA j€ PELICHE
¢paHIycKor ycTaBoTBOpIa U3 1875. roguHe 0 conuaapHoj OILFOBOpHOCTI/I
MHHKCTapa Tpea IOMOBHMA 3a OIITY MOJUTHKY BIaje,’ YIOTIYEEHO
MPaBOM TIPEACETHHKA BIIAJie /1a MpeUiake KpPyHHM WIaHOBe KaOuHeTa y
CKJI/ly Ca EHIVIECKOM KOHBEHI[MjOM O IIOJIOXKajy NMPBOT MHUHHCTpa (BH-
netu Bagehot 1896, 12, 70-71; Lowell 1920, 35-36). Ilpuniun komek-
TUBHE OJTrOBOPHOCTH MHUHHCTapa yrpaljeH je y yCTaBHU TEKCT U3PUUH-
TUM TIPOMUCOM Jia BJiaJla MOpa YXKMBaTH MOBEPEHE HAPOAHOT MPECTaB-
HUIIITBA, @ HAYEJIO CONIMIAPHOCTH Biiajae YTBpHEeHO je oapeadama aa Kpasb
UMEHyje MpeJCeTHIKA MUHICTApCKOT CaBeTa, JIOK Ce OCTAId MUHUCTPU
MOCTaBJbajy Ha FHEroB Mpeor.’

Komucuja jyrocnoBeHckux npogdecopa Takohe ce HHje rmoBena 3a Ma-
HHUPOM JICKJIAPaTUBHOT MCTUIIatha Hadela HapOIHE CYBEPEHOCTH Y NPBUM
onpenbama moparHux ycrasa (Bumetn Mirkine-Guetzévitch 1936, 13), anmu
je Taj mocTynar JeMOKpaTCKe YCTaBHOCTH Hariacwia y onpehemy umana
36, na cBe Qp)kaBHE BIACTU NPOHMCTUYY W3 Hapojaa M BpIIE Ce MO Onxpel-

® BammcHuk cenmune MunmncTapckor capera on 14. heGpyapa 1920 (oGjaBibeH
y: Zapisnici sednica Davidovi¢eve dve vlade od avgusta 1919. do februara 1920, pr.
Bogumil Hrabak, Arhivski vjesnik, X111, 1970, 92).

7 La Constitution de Weimar du 11 aot 1919, art. 54 — Les constitutions modernes
par F. R. Dareste et P. Dareste, Europe I, Paris 1928, 71.

8 Loi du 25 février 1875, relative & I’organisation des Pouvoirs publics, art. 6 —

Les constitutions et les principales lois politiques de la France depuis 1789 par L. Duguit
et H. Monnier, Paris 1915, 320.

 Hanpr ycraBa ycTaBHe KOMHCHje, wian 124.
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6ama ycraa. Ha apyroj crpaHu, mpoKIamalnijoM mapiaMeHTapu3Ma Kao
TEMEJbHOT YCTABHOT Hadesa y MPBOj OZIpeI0U HAIpTa yCTaBa HAYMHKIIA je
3Ha4YajaH MCKOPaK, 3aHUMJBUB U Yy TIOIIIEY TEOPHjCKOT TyMaderha MpaBHEe
BPEIHOCTH CaMe YCTaBHE MPOKIaMallije MapiaMeHTapHOT pexuma. [Ipe-
y3eTa y CBHM IOTOEMM TIpepajiamMa BIIaJWHOT MPEUIora yCTaBa, y yBOI-
HUM JieKJapanijamMa ycrapHux Haupta Crojana [Ipotuha u Bnama Musen-
ka Becunha u Hukoste [Mammha, Ta BayKHa HOBHHA OCTAJIA je HE3araxeHa y
pacrpaBama y yCTaBHOM 0a00pY M Y IUICHYMy YCTaBOTBOPHE CKYNILTHHE,
TIOTHCHYTa Y JIPYTH IUIaH Uy Ha4eIHO]j Ae0aTH O MOHapXHjCKoj GopmH Bia-
JIaBUHE W Y CIEIHjalHOM MPETPECY O penaKiumju oapende, yepeacpehenom
TOIVIABUTO HA CIIOPHO IMTale M30CTABIbaFha jyTOCIOBEHCKOT MMEHA W3
HasuBa apxase. JequHo je Borymmn Bomak, Koju je Kao wWiaH IpBe Bia-
JMHE CTPYYHE KOMHCH]E MOTa0 JaTH M CBOjE ayTOPCKO TyMaueme, MCTa-
Kao J1a ce (OPMYIOM NapIaMeHTapHa MOHapXHja y yCTAaBHOj Ae(QUHHLIjH
JpKaBe M3paxapa KOHLENT MOTIYHOT TOKIanama AMHACTHCKOr ocehaja
ca rpahaHCKUM ci1000aMa y HIEJHOM CII0jy y KOjeM je JIMIHOCT MOHAp-
xa cxBalieHa Kao PErpe3eHTATHBHU CHMOOJ, a KpPajbeBCKa BIACT, TOIYT
oBnamherma CBUX jaBHUX (YHKIMOHEPA, KOHIMIIMPAHa KA0 BPIICHE je/IHEe
jaBHE CIyk0e y TpaBHO]j IpkaBH. '

Mel)y unanoBumMa ycraBae komucuje Jlagucnas [lonuh ce nzaBojuo
Ha4YeITHUM OCIOPaBakEM PElIeHha Jia Ce HAPOUUTOM YCTABHOM OJperooM
y hopMu cBeuaHe TIpoKIIaMaIiije rmapiiaMeHTapHe MOHApXHje Hadesa map-
JIAMEHTAapHOI' PEeXHMa PELMIINPAjy Kao CacTaBHU A€0 ycTaBa. Teopujcku
CKpYIYyJH, Ka3zyje HaM O CTaBy YCTaBHE KOMHCHj€, Y3Makid Cy Ipe[q
CTPaxoBamkeM Off JIMYHOT peXrUMa Koje je IPEeBIaaaio CTpydHe o03upe u
HaBeJIo J1a ce TO MHUTamke MPEeBACXOIHO Mpocylhyje ca MOTUTHIKOT CTaHO-
sumra. [Tonuh je, Mmehytum, npxao 1a HA NONUTHYKK HHUje YMECHO Ha Taj
HauuH Tpy0o0 m3pehu 1a cy cBa ycTaBHA IIpaBa KpyHE 3alpaBO MIy30pHA,
a yjelHO je W M3NHIIHO, jep ¢y OWTHa obejexja mapiaMeHTapHe BIaje
jacHo (opmynmrcaHa yCTaBHHM oApehemrMa O MMEHOBamby MHUHHCTapa
Ha TPEAJIOT NpeACeAHUKa BiIaje M COIMAAPHO] MOJUTHYKO] OATOBOPHO-
CTH KaOuHeTa mpej napiaMeHToM. Ho, TeKUINTE HEeroBe KPUTHKE OUII0
je y UCTHLABY TEOpHjCKEe apryMeHTalldje MPBEHCTBEHO O MambKaBOCTH
pelema Koje ca acleKkTa NMpaBHE JIOTHKE, SIEMEHTapHOT KPHUTEpUjyMa
MUCAHOT YCTaBa, y CaM YCTaBHU TEKCT YHOCH OYMIVIENHO IPOTUBYpEYje,
HOpMHpajyhn m3BecHe oapende W y MCTH Max WX Mpornamasajyhu He-
YCTaBHUM aKO c€ KOCe ca HEKOAN(UKOBAaHUM HauelInMa MapiiaMeHTaph3-
Ma. Tako je HEeKH aKT KpyHe, U3BpILIEH TaYHO MpeMa YCTaBHOM IPOIIUCY,
WIaK HEYCTaBaH M0 TOM MCTOM YCTaBy YKOJMKO HHj€ U CTPOTO MapiaMeH-
Tapas. Harmacuo je jomr ma je To pemerme Behma criopHO M 3aTO IMITO ce
OIIEHa YCTaBHOCTH HEKOT aKTa OMpelesbyje jeAHHM MEPIIIOM Koje je 1o
cebu ymHorome HeozpeheHo. Jep He camo nma cy Havena mapiamMeHTap-
HE BJajJe MO CBOjOj IPUPOIH BPJIO €JacTUYHA U MPOMEHJbUBA, HETO Cy U

10 yO, 18. 2. 1921 (. Bowmax), 7.
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OWTHO pa3IMYMTa 3aBUCHO O] YCBOJEHOT THIIA TMapiaMeHTapu3Ma, OTHO-
CHO PA3HOPOJHMX OONHKA MApIaMEHTapHE BIAAC y MOjeJMHHM EBpOI-
ckuM 3emsbama. byayhu mpumapHO onpeheH KoHBEHIMjama, yCTaBHOM
CTHKOM M NapiaMEHTapHOM IMPAaKCOM, MAPIAMCHTAPHH PEXKUM je MojaM
KOjU C€ MOXE Pa3IMYUTO CXBATHTHU U y MOjeJUHOCTHMA YaK OMPEYHO HH-
TepHpeTUpaTu. Y TOIUKO j€ ¥ MOCBE HEYITYTHO YHOCHTH Y YCTaBHU TEKCT
Tako (UIyumaH mojaM TpeMa KojeM ce MMa MpocyhuBaTth O yCTaBHOCTH
KOHKPETHHUX aKaTa y JIOMEHY YCTaBHUX oBJamhema kKpajba. Onomumyhu
W Ha HENaBHY IM0jaBy YMHOBHMYKE BIAJe WIM BIaJe CTpydmaka y
YexocnoBaukoj Moj ycTaBoM rpaljeHHM 3a mapiaMeHTapHy BIaJaBHHY,
[Tonuh je Takohe mcrakao a HUKAKO He Tpeba MPeHeOpPEeTHYTH 3HAYajHY
OKOJTHOCT J1a TapJiaMeHTapH3aM 3aBHCH M Ol MHOTHX (DaKTHUKHX TpeT-
MoCcTaBKu, Mel)y Kojuma je om ocoOuTe BaKHOCTH TOCTOjak€ CONUIHE
BehuHe wim ono3uiuje koja 6u Owira momoOHa na mpeysme ruaay (Poli¢
1921a, 10-12).

Jok je Jlagucnas [Tonuh cBOj KpUTHYKH OCBPT 00jaBHO Y CTPYYHOM
Yacomucy JAOK je ]om Tpajasia pacmpasa y yCTaBOTBopHO] CKYIIITHHH,
Jlazap MapkoBuh je 0 mpaBHO] BPEIHOCTH MpOKJIaMalldje mapiaMeHTa-
pu3ma y unany | BujoBnaHckor ycTaBa mucao Kaja cy ycTaBHa pelieHmha
yBenuKo Omia cTBap mponuiocTH. 3a pasnuky on [lommha, Mapkosuh je
onpeheme 0 mapJaMeHTapHO] MOHAPXH]H CMATPao W3y3eTHO 3HAYajHUM U
BpEIIHUM, HUKAKO CaMO JICKJIApaTUBHUM CaCTOJKOM YCTaBa, a Kako je 0uo
UCTAaKHYTH TpBaK PaaukanHe cTpaHKe, CTpaHaYKd SKCHEPT 3a YCTaBHA
MUTamka U TIABHHM 3aCTYNMHUK BIAUHOT MPEAJOra ycTaBa y pacrnpaBaMa
Yy YCTaBHOM OA0OPY U Yy CKYNIITHHCKO] /e0aTH, BErOBO HAM TIIEAHIITE
ayTeHTUYIHO Ka3yje O molymaMa yCTaBOTBOPIA. YCTaBHY NPOKIaMaIldjy
napjaMeHTapHe BjaJaBUHE OH O0jalllbaBa HACjOM Ja C€ MOYy3[aHO U
HEIBOCMHUCIICHO YTBPIM BE3aHOCT akaTa KpyHE KOHBEHILMjama Mapia-
MEHTapHOT pexkuma. [IpeMa MpOMHUIIIBEHO] 3aMHCIIM THcana 3aro je y
YCTaBHHU TEKCT W OWO YHET M3PWYHUTH TPOIHC, YHjH j& CMHCao OMO Ja
HOPMAaTHBHO anocTpodupa JTy>KHOCT KpaJka Jla CBa yCTaBHA OBIAIINeHa
BpIIX y CKJIaAy ca MapilaMeHTapHUM KOHBEHIIHMjaMa M Ja Kao MPOTUBY-
CTaBaH KBaJH(UKyje CBaKH HErOB aKkT MPOTHBAaH THM 0OWYajuMa, KOjuMa
je Kao HeMmMcaHuM HOpMama MapJiaMeHTapHOT MpaBa Tako yTBpheHa myHa
npaBHa 00aBe3HOCT. Ha Taj HauMH je moapyyje TMCKPEHUOHOT MOCTYIamka
KpyHE Kao YCTaBHOT YMHHOIA HajBehMa CyXEHO, CBEICHO CaMO Ha W3-
y3€THe, CIIOpHE cly4ajeBe, y KojuMma He Ou OWiI0 HU H3PUYHUTOT MHCa-
HOT' YCTaBHOT TPOIHCAa HUTH yTBpheHor mpaBwmia obwdajHor mpasa. C
003upoM Ha Heusrpal)eHOCT MapiaMeHTapHUX KOHBCHIIMja Y HAaC U Ha
HEyCTaJbeHy MapilaMeHTapHYy Mpakcy, TO yCTaBHO oMehaBame cdepe cio-
0o0/IHE OLICHE Y BpIICHY KpajbeBCKUX OBnamhema, npema MapkoBuheBom
CXBaTamy, Takohe MojpasyMeBa Ja CE KOHBEHI[Mje CHIVIECKOT Mapia-
MEHTapHu3Ma Kao 00pasal] W3BOPHHX IMPaBUIA MapIaMEHTApHOT PEXHMa
UMajy CMaTpaTH pelUIUpaHiM HOpMaMa jyrOCIOBEHCKOT IapliaMeHTap-
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HOT mpaBa. EHmecke mapaaMeHTapHe KOHBEHIIM]e Tako O Mpe/cTaBIbale
OCHOBHA MHTEPIIPETATHBHA Havyesa Koja OM U U3BOPHO U YMHOTOME IIpH-
MapHO OIIpe/iebHBalia yCTaBHA IpaBa KPyHE MPUIIMKOM H300pa JINYHOCTH
MaH/iatapa 3a cacTaB Biajie, IMCHOBamba MUHHCTAPA, IOHOIICHA yKa3a O
pachymTamy CKyNIITHHE WIK JlaBama 3aKkoHonaBHe cankumje (Markovié
1991, 14, 19-21, 34-35, 70-71, 78-79, 137, 170-171).

CBeuaHy nmpokiamManujy napjiamMeHTapu3Ma y npBoj oapendu Ycra-
Ba 1 CiioOonan JoBanosuh je 00jalmaBao HAEJOM Ja ce MPUHLMII Napa-
MEHTapHe BIIQJIaBHHE YTPaad Kao jeJHO O OCHOBHHMX YCTaBHHX Hadelna.
Amm je Beh y cBoM yUOGHHKY ycTaBHOT TpaBa u3 1924. rogmae ocoOu-
TO HWCTaKao OTPAHMYEHOCT IpaBHE BPEJHOCTH 4WiaHa | BumoBmaHckor
ycTaBa y TOIIEAY HETroBOT JoMaliaja Kao OMIUTET MHTEPIPETaTHBHOT
Hayena, pa3naxyhu ga ce moceOHM yCTaBHH MIPONKMCH MOTY TYMaduTH Ca-
IJIACHO TPAaBUIIMMA TApJIaMEHTAPHOT PeXHMa caMO OHJa KaJia yCTaBOT-
BOpall Y KOHKPETHO] yCTaBHO] ONpeNOH HUje MPEIBUACO ONCTYIAHE OIf
THX IIpaBWJa WIN HBHUXOBO yOla)kaBame MM OrpaHuuaBame. [Ipu Tome
ce JoBaHoBHNEBO TyMaueme HCKa3yje BPJIO PECTPUKTUBHUM HAPOUYHUTO Y
OLICHU NHTamka JAOMYIITEHOCTH IIOHOBHOT PAaCHyIITamka CKYIIITHHE.

VY HopMmaruBHOM ypehewy mpaBa auconyuuje y BumoBmaHckoMm
ycTaBy OMJIO je YCBOJEHO pellehe Koje ce, mpema OelrujckoM oodpaciry,'!
CMaTpasio KJIACHYHUM 3a TapjaMeHTapHe MOHapXHje, ca HEIITO JYXUM
POKOBHMa 3a OfIp’KaBabe N300pa U Ca3uB MapiaMeHTa Hajiasbe 3a YSTUPH
Mecella o]l laHa pacylliTama, ajld Takoh)e u ca u3puIuToM (hopMyJIaIiyjoM
ycTaBHe o0aBe3e Jia yKa3 O paclyliTamy CKYNIITHHE Mopa OUTH cHabIe-
BEH NPEMAIIOTIIHCOM CBHX MHHHCTapa. 12 TIpunukoM ycBajama GeIrijCcKor
VYcrapa u3 183 1. rogune, y ycTaBHO] pacipaBu OUO je pa3MaTpaH U Ipe/-
JIOT J1a ce TIPaBO JUCOJYIMje OTpaHHYH 3a0PaHOM IMOHOBHOT PACIYIITamka
y TOKYy MpBOT Ca3Ba MapiaMeHTa H3a0paHOr Ha BaHPEIHUM H300pHU-
Ma. Taj mpemior 6uo je, mehytum, ogdavyeH ca 0Opas3lOKEHEM Ja je
JIMCOJTyIIMja HEOIXOMHO YCTAaBHO CPEACTBO 3a BACIOCTaBJbakhe PaBHOTE-
K€ BJIACTU ako OM OHa OWJia HapyllicHa, jep je PaBHOTEKa BJIACTH YCIIOB
OYyBama HE CaMO yCTaBHE pacrojiesie MohH Hero M MOJMTHYKUX clI00o1a
Hapona (Matter 1898, 219). HemomymteHOCT pacmymiTama mapiaMeHTa
HE3aBUCHO OJ] MOTHBAIIM]j€ TOKOM YUTABOT jeTHOT Ca3uBa, OJCTpamyjyhu
MPOTHBTEKY MOJUTHYKO] OATOBOPHOCTH BIIAJIe, CBAKaKo OU MpecTaBsbalia
Ourtan nopeMehaj MexaHHU3Ma yYCTaBHE paBHOTEKeE, CYIITHHCKE 3a Tapiia-
MeHTapHH peskuM. C ipyre cTpaHe, Kao MPU3HATO HA4YeJI0 KOHCTUTYIIHO-
Ha3Ma OMo je yTBpheH cTaB Jia ce y3aCTOIHO PaCIyIlITamke MmapiaMeHTa
U3 UCTOT pazjiora UMa CMaTpaTd arcoJTyTHO HEMOMYIITCHUM U Y TOME Cy
KJIACHIIM YCTaBHE Teopuje Ouim cariacHu. J{ajcu je Tako mucao za mpaBo

' Constitution de la royame de Belgique du 1831, art. 71 — Les constitutions
modernes par F. R. Dareste et P. Dareste, tome I, Paris 1910, 85.

12 Veras Kpasmesnne Cp6a, Xpeara i Criosenana, Hosn Cax 1921, w. 52.
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JIHUCONyLIMje Y CBOjOj CYIUTHHHU NPEACTaBJba MPABO alesia Ha Hapoj, Te
Ja y TOM CMHUCIy Tpeba CXBaTUTH M CBE YCTaBHE KOHBEHLHje Koje, Ha
OBaj WIM OHAj Ha4YMH, YBEK MMajy IWJb Ja C€ YCIIOCTaBH CKiaa m3mely
MOMUTHYKOT JIMKAa TMapjaMeHTa W pacloliokema Oupada, o0e30elhyjyhn
cBarza Kpajiby CymnpeMardjy HW300pHOr Tena Kao HMCTHHCKOT MOJHMTHY-
Kor cyBepeHa. [loBHHOBame M3pakeHO] BOJbM HAIMj€ 3aTO je Hajmpeda
IYXHOCT, KOja je YjeIHO U 3allOBECT KOJEKCa MOJIUTHYKE MOPAJTHOCTH U
cTpora ycraBHa o0aBe3a u 0e3 m3y3eTka Bedyje cBe Binactu (Dicey 1982,
290-291, 304). IIpema Ecmeny, momyT apyrux OMTHHX cacTojaka mapia-
MEHTapHE BIaJe, U MPaBO paclylITama MapjaMeHTa U3MHUE MPELU3HOM
3aKOHCKOM HOPMHpamby, ajld je y camoj JIOTHLHM BpIIeHa ameja Ha Ha-
POA 1a HE MOXE yCIEIUTH HOBA AUCOIYLHMja HAKOH LITO je Cyl Oupavyxor
TeJa MOBOAOM HEKOT YCTaBHOT CyKo0a KOjH je paHuje HaYHbeH N300PHIM
nuTtambeM jeqHoMm Beh m3peden (Esmein 1914, 157-158). ¥V ouenu Hemo-
MYLITEHOCTH y3acTOITHE AUCOIYLHMje BPJIO oaayydaH je 6uo u Jleon duru.
Wznetn cyko6 u3mely BiacTu mpen OMpayko TEJNO MyTEM pacHylITama
CKYIIITUHE 3Ha4M MOIABPIHYTH c€ jeAHOM cyny Oe3 mpusuBa. Cmucao
IpaBa AUCOIYLH]jE jeCTe Y pa3pellehy YCTaBHOT CyKoOa U OHO C€ HUKAKO
HE CM€ M3BPrHYTH y HNOHHILITaBame M300pHE Bosbe. OTyna O MOHOBHO
pacmyIiTame HOBOM3aOpaHe CKyNIITHHE Ha MUTamy O KojeM je Beh Omo
WCKa3aH Cy/ HapoJa OWiIo AUPEKTHO yNpaBJbEHO MPOTHB CaMOT OUPAYKOT
TeJa W 10 TOME HECYMILMBO W OYHIVIeNHO TpoTuBycTaBHO (Duguit 1924,
573,577).

U Cnobonan Josanosuh je HauenHo, cxBarajyhu Takole mpaBo au-
COJIyLHj€ Kao MpaBo aresia Ha HapoA, UCTHULA0 JIa OHO YjeIHO ,,CalpKu Y
cebu Ay>KHOCT MOKOPHUTU C€ HApPOIHO] BOJBM Kajla OHA Oyde M3paskeHa™.
[ToHoBHO pacmymiTamke CKyNIITHHE 3HAa4YMJIO OM ynoTpeOy amena Ha Ha-
PO Kao cpeicTBa Jla ce Hapony ,,HaMETHE BOJba. AJH je, HEOUCKHBa-
HO, Y TIpHKa3y MpaBa AMCONyLHje mpeMa BuaoBaaHckoMm ycTaBy cTao Ha
CTaHOBHILTE Ja j€ 3a TyMademe KOHKpEeTHE oxpende OAIydYHO YTBPAMTH
KakBa je Omia BoJba ycTaBoTBOpLa. Hamao je na Beh cama oxomHOCT na
y yCTaBHOM 00O0pYy HHUje OMo mpuxBahieH MpeIor 1a ce U3PUIUTO HPO-
MUILIE /3 Ce PacHyIlITamke CKYNIUTHHE MOXE BPIIUTH CaMO jeAHOM Ha
UCTOM NHTalky yKasyje Ha TO Jla je YCTaBOTBOPHA CKYIIUTHHA YTIPAaBO
XTeNla Aa MpaBo AucoNylnHje Oyae HEOrpaHWYCHO M Jla CE 3aTO y3acToll-
Ha pacmylITamka UMajy cMarpaTd AOMYIITEHUM IO YCIOBOM Ja CE€ THUME
He cTBapa BaHOyleTCcKo crame (JoBanoBuh 1924, 57, 157-158). Pasnor,
nax, koju JoBaHoBuh HaBOAM Ja je ONpeaenuo yCTaBHU 0100p aa He Mpu-
XBaTH Taj MPEIUIOT — Ja aKTH paclyllTamba HUCY MOTUBUCAHU M J1a C€ HE
MOKe 3HaTH 300T KOjer ce MuTama CKYMIITHHA paclyllTa — 3alpaBo HE
Ka3yje HMIITa M3BECHO O BOJbM yCTABOTBOPIIA M HE MOXE C€ TyMadHTH
Kao U3pa3 HaMepe Ja ce yYMHU HajBehMa rpy0a moBpena OMTHOT Hauyena
napiaMeHTapu3Ma Tako MITO OM ce MOHOBHO paclyllTame HapiaMeHTa
OTIPEeNeNTUIIO Kao caracHo ycTaBy. [la yka3u o pacmymTamy HapiaMeHTa
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MO TIPaBUITy HE CaJp)ke MOTHBAIIM]Y, OWUJIO je, HauMe, Y YIIOPEIHOM Mpa-
By YCTaJbeHO pelleme, yTBpheHo Takohe m y CpIICKO] MapiamMeHTapHO]
TPaIuITAju, TIa je U y HAIPTy yCTaBa CTPyYHE KOMHUCH]E Y UHjOj j& U3paau
JosanoBuh cynenoBao oapenda o mpaBy aucoiyidje Ouina GopMysrcana
0e3 ycnoBJbaBama WM OrpaHMYaBarka MOTHBALUjOM. Y OIHOCY Ha HOp-
MaTHBHY pelakiujy wiana 52 BumoBmaHCKOT ycTaBa OHa Ce€ pa3iHKyje
y TOME IIITO je TMpomucaH kpalin poK 3a ca3WB MapiaMeHTa Hajuabe 3a
TpU Mecera u QopMmynucaHa obaBe3a Ja aKT pacHyllTama MoOpa OUTH
[POYMTAH HA 3acelary HapOIHOr mpeacraBHUmTBA.'> M3puunto ycras-
HO HOpMHpame 3a0paHe TIOHOBHOT paclyllTama MapiaMeHTa U3 UCTOT
pasiora GUIIO je HOBMHA yHETa y TeKCT Bajmapckor ycrasa'4 kao mpeno-
XpaHa 370ynorpedamMa MpeAceAHUYKe OUCONYLHUje Y MIIAZoM pemyonu-
KaHCKOM MapiaMeHTapu3My Oe3 m3rpaljeHHMX KOHBCHIMja M YCTaJbeHHX
HaBHKa MapJaMEHTAapHE BJIaJaBHHE. Jep joll je KHMBO M YIEYATIHHBO
om0 cehame Ha ApaMy YyBEHOT MPYCKOT yCTaBHOT KOH(IUKTA, Kaaa je
Y3aCTOITHUM pacHylITambiUMa JTOkET A0Ma U rpyOuM H300pHUM MpPUTHUC-
UMa, ajiil jOIl BHIIE TOMyJapHOIhy HallMOHAJIHE TOJIMTHKE M M00eI0M
npycke Bojcke kog Camose 1866. ronune, kHe3 busmapk cinamao otmop
napnameHTapae Behune (Buzmetn Matter 1898, 157-162). ¥ nac Hu y
noba IuYHUX peknMa nocienamrnx OO0peHoBuha HuUCY Omie 3abenexeHe
TaKBe 3J0ymOTpede KpajbeBcke mauconymuje. OTyaa HH MPemjior Iocia-
HUKa conmjaiucra Henesbka /luBma ja ce u3pekoM HopMmupa 3abpaHa mo-
HOBHOT' paclyllITama CKYMINTHHE HA UCTOM IUTAaky HHUje UMAO OJfjeKa Y
CPEAMHH YCTaBHOT 0100pa, a Kako HUje Ouo GopMyiIHucaH Kao aMaHIMaH,
0 BEMY HHUTH je Omia BoljeHa pacrpaBa HUTH CE YOIIIITE OTy4HBao. '
JenHako je OWIIO W ca KErOBHM TIPEIJIOrOM, M3HETHM TOKOM HAYEIHOT
nperpeca y IieHyMy YCTaBOTBOpPHE CKYIIITHHE, Jia ce pornuiie odase3a
Jla aKTH pacHyliTama MapjaMeHTa Mopajy Jia cajpike MOTHBALWjy, Kaua
ce U3 YMOpPEeAHOT YyCTaBHOT MpaBa MOTao MO3BAaTH jeIMHO Ha CKOPAIIHE
ycTaBHe u3MeHe y JlaHckoj. YaauioMm u3 CKymIITHHCKUX KITyIa Ouio je
Taja peYCHO Jia BIAJWH HAIPT ycTaBa, n3berapajyhin Ty BpCTY HOPMATHB-
HUX OTpaHMYCHa, YIIPABO CIICAH CHIVIECKH 00pa3al] KOHIMIHpPamka MpaBa
JUMCOJYIIMjE Kao area Ha Hapox. 't

[ToBomOM mHTama MapIaMEeHTapHOCTH KPAJbEBCKUX THCOIYLHjA —
Jla JIM KpaJb MMa TpaBo Ja PacIlyCTH IapiaMeHT W3 MHHUIHUjaTHBE Kpy-
HE U ca BIAJOM W3 TapjaMeHTapHe MamuHe Kao M300pHOM — pa3miia-
3WIIM Cy Ce€ Hajlo3BaHWjU eHmnnecku aytopu. CraB Anbepra /lajcuja 6mo
j€ BpIIO TOCIIeZIaH y paBHU TEOpPHjCKE apryMEHTallHje U TocBe ycKiaheH

Hanpt yctaBa ycraBHe Komucuje, 4. 54.
14 La Constitution de Weimar du 1919, art. 25 (Dareste et Dareste, 1928, 1, 64).
15 y0, 26. 2. 1921 (H. usaw), 127.

Crenorpagcke 6enenike YcraBorBopHe ckymmuTtuHe Kpassesune Cpba, XpBarta
u Cnosenana, I-1I, beorpan 1921 (y mamem tekcty: YC), 18. 4. 1921 (H. [Jusan), 27.
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Ha IUIaHy MHTEpIpeTanyje npeceaana u3 ycrasHe mpakce. Octasibajyhu
MUTAEkE 3aKOHMTOCTH BAH JHUCKYCHJC KA0 HEYMHTHO, y CPEAHMIITE
pasMarpara JOMyIITCHOCTH Kpa/beBCKHX auconynuja Jlajen crasiba
npo0iieM yCTaBHOCTH, HHUXOBE CAIIACHOCTH HE Ca OHUM IUTO j€ PeloB-
HO W yoOM4YajeHO Hero ca OMTHHUM HauelnMa Koja yCTaBHE KOHBEHIIW]E
JeTepMUHHIIY caoOpa3HO TeMeJbHOM NpuHuMmy ycrasa. Ilomyt npy-
THX yCTaBHHUX KOHBEHIIWMja, U KOHBEHIWje Koje onpel)yjy Ha4MH BpIICHa
KpaJbeBCKE INpeporaTuBe paciyliTama mnapiamMeHTa u omehasajy chepy
JUCKpELMOHE BJIACTH KpYHE IMOYMBAjy Ha (PyHIAMEHTAIHOM YCTaBHOM
NPUHLMITY HApOJHE CYBEPEHOCTH. 3aTO MpaBH, CYIUTHHCKH CMHCA0 Mpa-
Ba JMCONYLHje U jecTe y TOME J1a C€ YTBPAU CyllpeMaruja Oupavkor Tena
YCIIOCTaBJbAKEM XapMOHHMjE M3Mehy mapiaMeHTa Kao MpaBHOT W Hapoza
Kao HOJIMTHYKOT CyBepeHa, OHe Oa3uyHe carflaCHOCTH Y KOjoj BOoJba map-
naMeHTapHe BehrHe JOMCTa U penpe3eHTyje Bojby Oupada. Jluckpeunona
BJIAaCT KpyHe — Benu Jlajcm — moBpeMeHO MoXe OWTH, a Ipema ycTas-
HHUM IIpeceaHnMa IoHeKal U Tpeba na Oyne ynorpeObeHa Ja NOHbH JOM
JIMIIN BIACTH. Tako je W mpeMa MepuiIrMa CXBaTama YCTaBHOCTH C Kpaja
19. Beka ctporo ycraBan 6uo nocrynak [lopua Tpeher, kana je 1784. ro-
IUHE Ha BiacT aoBeo kaOuHer Iluta u3 napIaMeHTapHe MawmHHe, Ja ou
Ha 1300pHMa ToCiIe pacyIiTamka JoMa Hapos CBOJ CYZl H3PEKAO Y TPHIIOT
Toj Bnagu. CamiacaH ycTaBHUM KOHBeHuI/I]aMa 0 Juconyuuju Ouo je u
noctynak Bmbema UerBpTor, kana je 1834. rogune ormyctrno MenOyp-
HOB KaOWHET W BIAcT MoBepHo [IMI0BOM MHHHCTapCTBY Kao HM300PHO]
BIagu U3 MamuHe. Mako je [Inn Ha m3bopuma mperpreo mopas ¥ UCHO-
CTaBWJIO C€ Ja je Kpasb MOIPEIINO y NPOLEHH PACHOIOKEHa OUpavkor
TeJa, KpaJbeBCKa TUCONIYLMja U TaJla je ca CTAaHOBHUILTA YCTAaBHOCTH Omiia
ompaBJaHa CaMHM TUM ILITO C€ 3aCHUBaja Ha BaJbaHOM OCHOBY, Ha jeIHO]
MPETIIOCTABIIM 3a KOjy je OWUJI0 TOBOJEHUX pasiiora y pa3yMHOj CYMEbH J1a
napraMeHTapHa BelinHa HUje BHIIE BEPHO PEIPE3CHTOBANA BOJbY HalHje.
butHO je ma cy TH mpeneneHTH aduUpMHUCATM yCTaBHY MakCUMy [Ja
pacIymTame napiaMeHTa MpeacTaBiba aneiloBambe Ha HApod U J1a je IHJb
JUCOyIja OMO OCTBapUBAEKE TEMEJFHOT MOJIMTHYKOT cariiacja Koje je y
caMOM TI0jMy peTpe3eHTOBama. 3apajl yTBphuBama cynpeMarrje Oupad-
KOT TeJia HaJl BOJBOM jeIHE TapiiaMeHTapHe BehuHe 3a Kojy MOXe OWTH
M Kpaji¢ HEM3BECHO Ja BIIACT M Jajbe BPIIHM Ca YIOPUIUTEM Y HapOIHO]
BOJbHU, KpaJjbeBcke auconynuje — Jajcu je Ouo ommyyan — I/IMaJy ce cMa-
TpaTH HE CaMO AOMYIITEHUM HEro yNpaBO HEOMXOIHUM CACTOjKOM CHCTE-
Ma napJiaMeHTapHe BiaJaBHHE, IPe CBEra Kao jelIHOo BaKHO obOe3beleme,
MaKo He U allCOIYyTHO, KOje Ce MOKe MPOTHUBCTaBUTH CBeMONM MapiaMeH-
ta (Dicey 1982, 287-291).

Pasmarpajyhu mpobnem mapiaMeHTapHOCTH KPaJbeBCKUX THCOIY-
uuja, Bantep benxor ce mocBe y eHINIECKOM MaHUPY ONPENENno 3a Ipar-
MaTu4aH TPUCTYNl W TOJUTHYKY OIIEHY YCTaBHE INpakce y TyMauemy
KOHBEHIIMja TapiaMeHTapHe Biaze. Y Hadeny U beyxor kpasbeBcke
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JUCONyLIMje cMaTpa JOMYLITEHUM M CarjlaCHUM MapllaMeHTapu3My W He
MopHYe HHUXOBY MApIaMEHTAPHOCT Ca CTAHOBHIUTA YCTaBHE MAKCHME O
oaroBopHoj Bnaaud. OH Takohe mpu3Haje na OM y cilyyajeBUMa Kajga ce
JIOTOIIY /1a MapiaMeHTapHa BeiHa MocTaHe XUPOBHUTA WIIM MApIaMEHTOM
oBlIasla ceOMYaH CTpaHaYKH MHTEPEC, Ka0 U KaJa HACTYNU HECarmacHOCT
MOJIMTUKE KOjy HOAPKaBa JOHH AOM U BOJbE OMpPAuKor Tena, a mpeMujep
n3berasa MpoBepy MaHJaTa Ha HOBUM M300prMa, CBaKako Omiia moTpedHa
BaHpeIHa UHTEPBEHIIH]ja CIIOJbHOT, HEYTPAJIHOT ayTOPUTETA, KOjU CTOjU U3-
BaH M M3HAJ MApTHjCKUX pauyyHHUIIA U CTPACTH. YJIOra MOHapxa ca ApKaB-
HUYKAM cnocoOHocTuMa KakBe cy umanu Jleomona IlpBu mnm mpuHI
Anlept MoXe OMTH JOMCTa IparoleHa Kao MPOTUBTEXaA 3J0ynoTpedama
NapTHjCcKe BIaJaBUHE U 3WJIOTCKO] HCKIbyUMBOCTH BehuHcke Biage. Ho na
O 3HA0 /2 je mapiaaMeHT 3aCTPaHUo U [a TPely U Ja OU MPOLEHNO Ja JIH
W Hapo[ yBuba Te MaHe, Te 1a OM MOrao Aa NpeIBUAN HCXOJ areIoBama Ha
Oupauko Teno, Kpasb OM MOpao Ja moceayje ApKaBHUYKA CBOjCTBA, BPIIH-
HY MYZPOCTH WK 0ap OUIMKY 3HAaTHE MOJIMTHYKE pazoopuroctu. Herosba
je — uctnue beyxor — mro je ox KpaJbeBCKE BIACTH Y MOHApXHjama Wily-
30pHO OYEKHMBAaTH HAcJeOHO Ap>KaBHUIUTBO. Bnact ma ormyctu Biamy
KOja yXKHBa IOBEPEHE MapiaMeHTa W W3BPILUY afel Ha Hapof 3aTo HUje
BJIACT KOjy O 00MYaH HACIEIHH MOHApX OMO crocobaH Ja y AyroM Bpe-
MEHCKOM cJiely KOpucHO Bpu. KoHBeHLHMja [a ce mapiaMeHT paciryli-
Ta Ha MpelyIor Biajie mapiaMeHTapHe BehnHe U cxBaTame Ja Cy mapia-
MEHTapHE CaMo BJIaJIMHE IHUCONyLje TIOUMBajy Ha MPETMOCTABLH Koja
je MHOTO BEpOBATHHja O HAC/ICTHOT IP)KABHHIITBA, & TO j& OYCKUBAHE
na he npeMHJep U TIapJIaMEeHT MOCENOBaTH BHIIE MYAPOCTH HETo Kpajb.
[Ipakca je moka3ana ga ce HajBeha MyapoCT yCTaBHOT Bilagaola oriena
YIPaBO Y MaCUBHOCTH U TO j€ Pas3Jior IUTO Cy C€ KpaJbeBCKE AUCOIYLHjE
n3obnuajuie. 3axBajpyjyhu cipeMHOCTH Kpasbuile BukTopuje na crnenu
caBeTe MMHHUCTapa, ajd U 300r yBuhaBHOCTH BOAChUX MOTUTHYKUX JIMY-
HOCTH, BPEMEHOM C€ U y jaBHOCTH YBPEXKMJIa IIpeAcTaBa Ja O M3HEHa-
HO OTHYyIITamke KaOMHEeTa KOjU Y)KMBa MOBEPEHE U MOTIOPY HapiiaMeHTa
U paclyllTambe JOWEr J0Ma W3 MHHULMjaTUBE KpyHE OO IMPUMJBEHO ca
3ampenamhemeM U JTOKUBIbEHO Kao ApxkaBHu ynap (Bagehot 1896, 71,
82-83, 230-234, 237-241).

YV BpeMe kaj1a je KOMHUCH]ja yroCIOBEHCKHX Ipodecopa popmynucana
HOPMAaTHBHHU OKBHUD BpLICHA KPaJbeBCKHUX MIPEPOraTHBa, HHTEPIpETALUje
EHIVICCKMX KOHBEHIMja O paclyllTamy MapiaMeHTa ocTalle Cy Hecaryac-
HE y TOIIey NOMYIITEHOCTH KpaJbeBCKUX Auconyuuja. U ayropu koju cy
HarjamaBajld YKOPEHEHOCT YCTaBHOT 00MYaja paciylTama JOmer 10Ma
caMo Ha TpeIIoT MIPBOT MUHKUCTPA HE3aBUCHO OJf MOTHUBAIHj€ U, HAPOIH-
TO, ako OM Bnaja M3ryOmiia ToBepeme JoMa, Mo MpaBuily cy ynyhusamn
Ha npyratmjy napiIaMeHTapHy Npakcy y OpUTaHCKUM JOMHHHOHUMA, T
Cy auconyudje Ouje cxBaTaHEe M YECTO BPIICHE Kao OBJAcT I'yBEpHeEpa,
Koja ToIpasyMeBa W MPOCTpaHy cdepy AMCKPELHOHOT ONJIy4HBamba U
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npaBo wHUIMjatuBe (Buaetu Dupriez 1892, 7678, 128-129, 135, 137—
138; Matter 1898, 189—-121; Esmein 1914, 216; Lowell 1920, 31-33).
[Ipn TOoMe cy Yak W JOCIEAHM 3aCTYIHHIM CTAHOBHUINTA TapiaMeHTap-
HOCTH CaMO BJIQJMHHUX JUCONIyIIja Ka0 YBPCTE OCTPBCKE KOHBEHIH]E,
nonyT Cuanuja Jloa, momymtanu Aa je KpaJbeBCKa IpeporatuBa OcTaia
OYyBaHa y JUCKPEIMOHOM MpaBy KPyHE Jia MO BJIACTHTOj YBHI)aBHOCTH
MOHapxa o0uje MpeasIor Biaje 3a paclyliTamke MapiaMeHTa ako Haja-
34 J]a ce 3aCHUBA HA ,,HEJJOBOJFHUM U MOBPIIHMM pasio3uma‘. Harmacak
je Taja Ha 3HATHUM OTpaHHYEH-MMA KOja Ompelesbyjy a KpyHa TO caMo
BPJIO PETKO MOXKE YYMHHUTH jep yCTaBHE KOHBEHIIWje yTBplyjy OuTHE yc-
JIOBe, J1a TIOCTOjH MapiaMeHTapHa BehrHa koja Ou moap kaBalia HOBU Ka-
OuWHeT U 11a cy Bole omosuiyje BoJbHE Ja IpUMe Biaxy 0e3 pacryllTama
moma (JIo 1929, 114-117)."7

VY KOHCTUTYIMOHAJTHHM OKBHpHMA IapJaMEeHTapHE BiaJe y €B-
POIICKMM MOHapXxHjama, 4rju je oOpasal] OM0o OpJieaHCKH MapiaMeHTapH-
3aM, a OEITHjCKU yCTaB OMO cMaTpaH Y30pHHUM MOJEIIOM, BPIICHE MpaBa
JIICOITYIIMje Kao MpeporaTuBe KpyHe OWIIO je MPUHIIMITH]eITHO TOCTABIEEHO
Kao carjlaCHO HaueliiMa yCTaBHOCTH M KOHBEHIIMjama MapliaMeHTapHOT
pexxuma. CirydajeBH KpaJbeBCKHX AUCONYLHja U3 OeNrujcke mapiamMeH-
TapHe moBecTu (Bumetu Matter 1898, 221-222) ompakaBajy cxBaTame
Jla je KpyHa Kao MOJepaTopHa BiacT OWia MO3BaHa Ja Jejia y OdyBamby
yCTaBHE PaBHOTEXKE, KaJa je TO MOTpeOHO aa Om ce oaprkaia XapMoHHja
u3mely mapnamenra u Biaje, Te a 110 CBOjOj MOJUTHUYKO] yBU)aBHOCTH U
TakKTy MPUMH WM 0J0Hje Mpeior KaOMHEeTa 3a paclylliTamke napiaMeH-
Ta, BoheHa KpurepujymoM u300pa OHE CONlylHje Koja je HajIpUKIagHuja
3a gobujame crabunne Biage. CxpaheHa, Takohe, 1 Ka0 BaHPEAHU, HEY-
TPaJIHU ayTOPHUTET, KOjU Ce MOXKE POTHBCTABUTH MCKJbYYUBO] ITAPTH]jCKOj
BJIQJABUHU, YIIOTPEOOM TIpaBa JUCOIYIHje W3 BIACTHUTEC WHUIIN]aTHBE U
areyoBamkeM Ha Hapoj ca U300PHOM BIIAJIOM M3 MambHHE KpyHa je Oumia
MO3BaHA Jla MHTEPBEHHIIC M OHJAA KaJa ce TO IMOKaKe MOTPeOHMM U
OMpaBJaHUM 3apaj] yCIIOCTaB/batbha CArIaCHOCTH MOJMTHYKOL JIMKA Map-
JaMEHTA Ca PacIoJIOKeHeM OUpadKor Tena.

[Tona3Ho cTaHOBHUIITE (PpaAHITyCKE TEOPHjE y TyMadery IpaBa JIuco-
Tylyje Yy YCTaBHO] KOHIIEIIIUjH Clajama MapjaMeHTapHe BiaJle ca pelry-
OnmukaHckoM (OpMOM BIIaJaBUHE MpeMa yCTaBHMM 3akoHuUMa Tpehe pe-
nyonuke yTBpauo je EcMen, Hartamasajyhu, mpBeHCTBEHO, €CEHIINjATHA
3Hauaj MpaBa paclyllTambea MapJaMeHTa Kao IPOTUBTEXEe TOJIUTHYKOj OJl-
TOBOPHOCTH MHHHUCTapa y OodyBamy ycTaBHE paBHOTexe BiacTu (Esmein
1914, 745-753). Ilorom Jluru moceehyje 0coOUTY MaxXmky pa3Marpamy
NpaBa MHUIMjaTUBE 32 JOHOIICHE aKTa O PACIyIITamy JI0Ma, Kako je TO
oBnamheme yTBpheHO YCTaBHUM TIpeTIIOCTaBkaMa auconyiija. OH Haja-

70 O4YYBAaHOCTH TOT IPaBa KPyHE y €HIVICCKOM IMapIaMEHTapU3My MHUCAIH Cy U
noparau nucnu (Buaet Stefanovi¢ 1940, 3—4: 110; 5-6: 194; Ilerpos 2004, 1-2: 16-17).
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3W J1a ce TIpeJCceNHNYKa OBNamhema He MOTY HHTEPIIPETHPATA Y CMHUCITY
EHIVIECKE TpaKce BIaJUHUX TUCONyLMja U CBECTH CaMO Ha CyKoO Biaje
W TIapJIaMeHTa jep je jeJIHaKo BakHA yCTaBHA MpETHocTaBka ypehupama
IpaBa TUCOJYIHje Y HOPMATHBHO] penakinuju ¢GhpaHIyckor YcraBa Onia
Takolhe 1 cyko0 mpencenHuka u Biane napiaamentrapae sehune. [Ipencen-
HUYKO oBnamheme je 3aTo MOoCTaB/beHO Kao Mpeporarusa meda Apikase,
OorpaHWYEHa jeMUHO cariacHomny ceHara, y 4eMy Ce BHUJIENO MOY3JaHO
JEMCTBO TIPOTHB 3JIOYTIOTpeOa, W YTOJIMKO M TIPABO MHUIIM]aTHBE TIPHITaIa
camo mipenicenHuKy. OH je oBnamheH Ja yKIOHU ca BIaCTH MUHHCTapCTBO
KOje y)KMBa TIOBepem-e NapiaMeHTapHe BehnHe u Ja y3 omoOpeme ceHara
pacIrycTu JOBH J0M Cca BaHMapiaMEeHTapHUM KaOMHETOM WIIM ca BIaJIOM
13 MamHUHE Kao m300pHOM. Braauue aucomnyndje, mak, Koje Cy y JOTHITH
nmapjJaMeHTapu3Ma, Takohe ce moapa3yMeBajy, ajal TOJA MPETIIOCTABKOM
CarJIaCHOCTH IpeICeIHUKA U YCIIOBOM 0f00pema ceHara. To mrTo je mocie
YyBEHOT paclylliTama Jomer gomMa u3 1877, roaune, Kaja je mpeaceIHuK
Mak MaxoH y cykoOy ca mapiamMeHTapHOM BehnHOM mpuberao ameny Ha
Hapop, Ja O ucxonx m300pa 03HAUYMO TOpa3 HKEroBe MOJUTHKE, YIOTpe-
0a mpaBa AMCONYyLHje HIUE3Ta y YCTaBHOj MpakcH, Juru je HemBocMuc-
JIEHO OIICHMO Kao M3BpraBame (paHIyCKOT MapiaMeHTapu3Ma y jenaH y
outn nceymonapiaamenTapau pexum (Duguit 1924, 575-582). Ha tpary
(hpaHIlyCKOT yCTaBHOT pellema Uy YcraBy Bajmapcke pemyOnuke mpaBo
JHMCOIyIHje je OMIo MOCTaB/beHO Kao oBnaiiherme npeaceannka Pajxa.!s
[Ipu ToMe je M30cTaBJbAEM YCIIOBA CArNIACHOCTH CEHaTa y PeleNiuju
(dpaHITycKOT O0pacia oTydYrBama O paclyIlTamy MapiaaMeHTa, mTo he
MOTOM CJICJIMTH W YEXOCIOBAYKO yCTaBHO pemiewe u3 1920. romumue,'’
JlaJbe OjadyaH MHCTHUTYT MpeAceIHUYKe Tuconynmje. Tako cy y oOnukoBamy
yCTaHOBa PEMyOIMKAHCKOT MapiaMeHTapu3Ma U MUCIH MPBHUX MMOPAaTHUX
yCTaBa OCTaNd AOCJTEIHH OCHOBHHM IIOCTaBKamMa TEOpHjeé pPaBHOTEXKeE,
HAUYMHUBIIKA OTKJIOH W CIpaM KOHBEHIIHje O MapilaMeHTapHOCTH Camo
BIaJHUX JIUCONYyIHja, KaKo Cy EHIIECKH MapiaMeHTapHu oOuyaj Beh
yCTaJbeHO MPEACTaBIbAIM KOHTHHEHTAHH ayTOPH, U CIIPaM HIIYe3aBama
MIPEporaTuBE pacIyIlTama MapiIaMeHTa y (PpaHITyCKoj MapiIaMeHTapHO]
mpakcH. Yiora meda apxkaBe y MapiaMEHTApHOM PEXUMY 3aMHUIIIbEHA
je Kao HeyTpallHa M MOJAEpaTOpHA BJIACT, KajJa je MPEACETHHK I03BaH
Ja, penraBajyhul JUCKPEIMOHO O MPEJJIOTY 3a paclyllTame J0Ma, peMa
CB0j0j yBHUHaBHOCTH TIOCpEIyje y CyKOOy Biajie W MapiiaMeHTa |, yjeIHo,
Kao 0COOCHM YCTaBHHM YHMHWIIAIl, OHA JieJlaTHA BJAcT Koja je Mmo3BaHa Ja
WHTEPBEHUIIIE Y MOMEHTHUMA KPH3€ U J1a YIOTpeOOM MpaBa IUCOMYIHjE U3
BJIACTUTE MHUIIMjaTHBE M3a30Be apOUTpaxy Oupaykor tena (YHOpeauTd
Burdeau 1932, 93-95, 97, 113, 327-328; Mirkine-Guetzévitch 1936, 15).

18 Dareste et Dareste, 1928, 1, 64.

19 Les constitutions modernes par F. R. Dareste et P. Dareste, Europe II, Paris
1929, 828.
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CywtiHy npo0OieMa napiaMeHTapHOCTH KPaJbeBCKUX JUCOIYIIH]ja
Croboman JoBanoBuh je BUIEO y MATAKY MOMYITEHOCTH N300pHUX Bila-
Ja U3 MambHHe. MUIIIJbEkhe 0 TOM HaJlaCBe BaYKHOM MHUTamby, KOje 3acena y
caM I10jaM napJiaMeHTapHe BJaJie, H3HEO je Y je3rPOBUTOj KPUTHIU CTaHO-
BumTta Crojana [Ipotuha y Tekcty o6jaBsberoMm 1924. ronune. JoBaHoBrh
Ty 3amepa [Ipotmhy nma ce mpeBume ymasbuo ox Oenrujckor obpacua
napiaMeHTapHe MOHapXHje U Ja Ce HErOBO OKPETamhe CaMO CHIVIECKOM
y30py IPETBOPWIIO Yy TIpaBy ,,aHroManujy*. [Ipotuh je, kako Bemu, map-
JJAMEHTapHu3aM ,,CBEO Ha HEroB HaJjPOCTUjU U3pa3, — Ha Biany BehuHe
CBOJUM OJICCYHHM CTAHOBHIITEM Ja Kpasb MaHJaT 3a BpIICHE H30opa
MOXKe JJaTH KaOMHETYy M3 MambHHE caMO OHJIa KajJa ra MHHHCTPH U3 Iap-
JaMeHTapHe BelinHe caMH Ha TO yIyTe JaBambeM ocTaBke. JoBaHosuh ce
carmamaga ¢ [Ipotuhem na To ofmcra jecte ycTasbeHn 00M4aj Y €HITIECKO)]
MapJIaMeHTapHO] TPAKCH, ajli yjemHo ymyhyje W Ha KJbYYHH apryMEHT
300T" KOjer Ta eHIVIeCKa KOHBEHIIMja He MO)Ke OUTH MepoJaBHA 3a OLECHY
JONYIITEHOCTH M300pPHUX Biajga M3 MamHHE y HalleM HapiaMeHTapu3-
My. Ommy4aH HOPMaTHBHH OCHOB 3a TyMad€Hmhe yCTaBHE KOHCTPYKIHje
napiaMeHTapHe MOHapXHje y Hac OH Haja3W y oJpehemrMa 0 yKazHOM
NpoayKewy Oyyera y cilydajy paciyliTama CKyNIITHHE, HajIykKe 3a Je-
THPHU MeceIa, Koja Cy IMocTojana Kako y paHHjeM CPIICKOM yCTaBy, TaKO U
y Bunornanckom ycraBy. YpaBo MOryhHOCT YKa3HOT POy Keha Oyyera
Kojy ycTaB yrpaljyje y cucTeM mapjaMeHTapHe Blaje — OHO je MOocBe
onpeheH y ¢B0joj HHTEpIpETaNHjH — TOApPa3yMeBa J1a KpaJby HHjE TOTpe-
0aH TpuUcTaHaK MapiamMeHTapHe BehuHe 3a paclyllTame CKYMIITHHE jep
0e3 oTBapama BaHOYIIETCKOT CTama OH Moxe, 00pa3yjyhu n3dopHy Biamy
U3 MamkbUHE W IPOTUBHO BOJBM CKYNIITHHCKE BehnHe, ymoTpeOuTH mpaBo
JIUconynyje u3 Biaactutre nnunujatuse (Jopanosuh 1991a, 436-438).

VY morneny mapiaMeHTapHOCTH M300pHHX Biiaja U3 MamuHe JoBa-
HoBuh je, mehyTuMm, 61o HajBehma CKenTHYaH y CBOjOj KPUTHLIM peLICHa
BupoBnanckor ycraBa y yUOEGHHKY yCTaBHOT mpaBa. Ty HEIBOCMHUCICHO
omemwyje 1a Ou obapame jemHe Blane Koja y)KHBAa MOBEPEHE MapliaMeH-
TapHe BehnHe M3 BIacTHTHX MOOyIa Kpajhba OMIIO HEcaracHo ,,HadeInMa
napjaMeHTapHor pexkuma““, Olemyje joll M Ja je MPOIKC O BaHIapia-
MEHTApHOM TPOJyKaBamky Baxema Oyliera, koju je omoryhaBao u300p-
HEe BIlaJi¢ U3 MamUHE Kao CONYLHjy CarlacHy YCTaBy, Y NPUMEHH IO
VYeraBom o 1903. rogrHe BUXOBY YCTaBHOCT Oap yCIIOBJbAaBAO 3aXTEBOM
onoOpema qpXKaBHOT CaBeTa, JIOK je BumomaHcku ycTaB, M30CTaBIbajyhn
¥ Taj yCIOB W3 HOPMATHBHE pPEJaKIldje ompende O yKa3HOM IPOIYKEHY
Oyliera, OTHIIA0 KOpaK Jiajbe Y OrpaHnvaBarmby MapiIaMEHTapHOT PeXuMa
(JoBanoBuh 1924, 58-59). Kapakrepuctuuno je na JoBaHoBuh Huje HU
pedjy Ha3HAuMo JAa je TO CIIOPHO M30CTaBJbaE YCIIOBA PUCTAHKA JIPHKAB-
HOT' CaBeTa y peAakUuju oapende o yKasHOM Npoaykemwy Oyuera uz Bu-
JIOBIAHCKOT YCTaBa U3BOPHO OMIIO (hOPMYIMCAHO YIIPABO y HALPTY yCTaBa
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CTpy4YHE KOMHCH]jE y YH]jO] je M3paau caM CyaenoBao.”’ JennHa pasiuka y
OHOCY Ha peaKIijy yCTaBHE KOMICH]e OWIIO je N30CTaBIhamkhe U3PHINTOT
HOpMHpama TpaBa MpeuIora MUHUCTAPCKOT CaBeTa, alld TO HHje OUTHO
MEHaJI0 IOMallla] MHCTUTYTa YKa3HOT MPOAyKemba OyleTa, jep ¢y u npema
BupoBnaHckoM ycTaBy, IOMYT CBUX JIPYTUX KPajbeBCKUX aKara, TH YKa3u
Mopaii OuTH CHaOJEeBEHH NPEManoTIMCHMa OATOBOPHHX MHHHUCTapa. U
npema onpehery Hampra ycraBa KOMHCHjE jyTOCIOBEHCKHX mpodecopa
KpaJbeBCKE HCONYLHje HHUCY OWmiIe OrpaHMYeHEe IMPETXOIHHM CKYIIITHH-
CKMM BOTHpameM TpOMyKema Oyliera 3a BpeMe JIOK je IMapiiaMeHT pac-
MYIITEH, 0K je BaHMapIaMeHTapHO NPOIYKEHe YKa30M, CarllacHO YCTaBy,
Morao (GopMasHO NPEUIOKUTH U KaOMHET U3 MambHHE Kao M300pHa Bia-
na. Kao unan xomucuje, Cnobonan JopaHoBuh HHje MOBOJOM TOT pellIcHa
U3/IBOjH0 MHUIIUBEHHEC HUTH j€ MPEIUIOKNO alITEPHATUBHY PElaKINjy Ofpe/-
6e. OH je OWO TIpeICceTHIK yCTaBHE KOMUCH]j€ H, Takohe, CBOjIM BHCOKUM
HAay4YHUM yIJIEZIOM U CTPYYHHUM ayTOPHTETOM, YBa)KaBAaHUM U y HajBUIIUM
MOJIUTHYKUAM KPYTOBHMa W KOHCYJITOBAHMM Ha JIBOPY IOBOJIOM YCTaB-
HUX TUTaKka, UMao je W HajBehu yTHIA] HAa Kpeupame pellicha HalpTra
ycTaBa. YMECHO je MPETHOCTaBUTH Ja je oxpeada 0 YKa3HOM MpPOIYKEeHmbY
Oyniera Owna ¢opMynucaHa ¢ BETOBOM carmacHomihy, a cynehu mo Tome
mro cy ce Jlazap Mapxosuh u Jlagucnas Ilonmnh Hegyro motom ompeze-
JWIN 32 IpyTaduje COIyNHje, BEpOBATHO U MO HETOBOM Ipeuiory. Y mpu-
JIOT TIPETIIOCTaBIM O JOBaHOBUNEBOM ayTOPCKOM Tie4aty y (opMyJHCamby
HOPMAaTUBHOT OKBHpPa KPaJbeBCKUX IUCONYLIMja Y HALPTY ycTaBa CTPy4HE
xomucuje u3 1920. romuHe yBepJbMBO Ka3yje U jeJaH AOLHHUJU TEKCT, Y
KojeM he mperHaHTHHje NCKa3aTH BIACTHTO CTAaHOBHIITE.

[Mutamy ynore KpyHe y MmapiaMeHTapHOj MOHAPXUjU U TPOOIeMy
KpaJbeBCKuX nuconynuja CrmoOoman JoBaHOBHh ce BpaTWo y pacmlpaBu
06jaBipenoj 1928. rogune (JoanoBuh 1991b, 632—637). Y 10j ce edekTHO
MOCITYKHO PETOpPCKOM (OPMOM aHTHIIOTHja Jla Ou ycpencpel)eHo ncrakao
JKapUIITHYU TPOOJIeM KOjU j€ Y CPXKH CIopa O JONMYINTEHOCTH KPaJbeBCKUX
JHUCOIyLIMja — IOMMam-€ MapiaMeHTapHe Biajie Kao CHCTeMa yCTaBHE PaB-
HOTEXE BIACTH UITH, TIAK, KA0 M3paXkaja CYBEPEHOCTH MapiaMeHTa Y BIaIu
Behune. JKuBojun Ilepuh Ty je mpukazan kao y30paH 3aCTYITHUK TeOpHje
0 aKTHMBHOM BJIAJIAO0Iy, IO KOjOj KpaJbeBCKe (pyHKIHje HUCY TEK Qop-
MaJIHO aKTH KpyHe; TO cy oBjiamhema y cepu yCTaBHUX HAJJIC)KHOCTH,
Koja cy yTBpheHa 3apan odyBama paBHOTEXE, N1a CE U BUXOBO BpIICHE
UCKa3yje He caMO Kao IMpaBO, HETO MPEBACXOAHO YIPaBO Kao AY>KHOCT
ycraBHor Brnanaona. Hazopu Crojana [Ipotuha, mak, UHTEpIpETUPAHH CY,
kako je Beh omazmo Jlparospyo Ilomosuh, mojeAHOCTaBIEEHO W MTOHEIITO
npeTepaHo, He OW JIM Ce FHErOBO CTAHOBUINTE M3PA3UTHjE MPOTUBCTABU-
mo xao antunof [lepuhy (ITomoBuh 1995, 604—605). Y JoBanosuheBom

20 Ynopeauru unan 114 Bunosganckor ycrasa u wiad 160 Haupra ycraBa crpyd-
HE KOMHCH]E.
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npukasy [Ipotuh je HOCIeaHN 3aCTYHUK TEOPHje O TACHBHOM BIaIaolly,
4Hje Cy CBe MpeporaTiBe MpeHeceHe Ha oAroBopHy Biany. CydelbaBame
IIBEjy TeopHja ycpeacpehyje ce y >KapuITHOM MHUTamy, KOjH je OpraH y
napjJaMeHTapHO] MOHApXHju OHA BJIACT KOja je MOo3BaHa Ja OUIydyje O
nmuconyuuju. Teoprja 0 akTMBHOM BIIaJaolly Mojapa3syMeBaia Ou ja 0w,
TIOBOJIOM HEKOT 3HAa4ajHOT MUTamba y KOjeM Ce KpyHa pa3uliuia ca BIaJoM
U3 mapiameHTapHe BehinHe, Kpasb Kao Kpajibe CPEACTBO MOrao jaa yro-
TpeOu aren Ha HapoJ] ¥ PaCcIyCTH CKYMIITHHY Ca BIaJIOM U3 MambHHE Kao
m36opaOM. IIpema TeopHju 0 TACHBHOM BIIANIAO0ITY, TIPABO THUCOIYIIH]E je
3alpaBo MCKJbYYHMBO y JUCIO3MIM]H BJIajJie U OHA ra MOXE yMOTPEOUTH
yBeK Kaaa Halje J1a je To moTpeOHO, JOK KpyHa He OM MMaja IpaBo Jia u3
BJIACTUTE MHUIIMjATUBE CIIOP Ca BIAJIOM, OAHOCHO C MapJiaMEHTOM, U3-
Hece TpeJT Cyl OMpavKor Teja, IMoJ OAroBopHouIhy kabuHeTa Koju Ou 00-
pasoBaina 6e3 003upa Ha IOTaNalIky NapiraMeHTapHy Behuny (JoBanoBuh
1991b, 633-635).

M3melhy NpOTHBCTAaBIEEHNX CXBaTama O YIO3HM KPaJbeBCKE BIACTH
y mapiaMeHTapHO] MoHapxuju JoBaHoBuh ce ompexnespyje 3a [lepuhero
CTaHOBHUINTE Ja yrnorpebda BiIaJaladKHX MpPEeporaTHBa M3 HHUIMjAaTHUBE
KpyHE W y TPOCTPAHOM KpYTy CJIOOOIHE OLEHE MpPEICTaBJba BpPIICHE
ycTaBHUX (DyHKIMja KOje Cy KpeupaHe Kao jaenarHa BiacT. [loctaBireHa
Kao OrpaHWYCHE M MPOTUBTEXKA BIAIU CKYNIITHHCKE BehnHe, ycTaBHa
opiamhema KpyHe jeMCTBa Cy O4yBamba PaBHOTEXKE BIIACTH M IpeoXpaHa
Jla ce mapiaMeHTapHa BiaJlaBHHA HE M3BPrHE y CKYNIUTHHCKH JECHOTH-
3aM. 3aTo0 je, ocCuM (PYHKIIMja HaJ[30pa U CaBETOBaha, yCTABHOM BIIAIa0ITy
MIOBEpEeHA M BIACT 3ayCTaBJbamba Kao PE3EPBHO U, 3aMPaBO, Kpajie Cpes-
CTBO. YTOIIMKO je BpIIEHE YCTaBHUX ()YHKIHja KpyHE HE CaMO IpaBo,
HETO M Jy)KHOCT, T€ C€ ¥ CTAHOBHINTE O AKTMBHOM BJIAJaoLy y 0OIacTH
MpaBHE TEOpHje MCKa3zyje IOCIeOHO M3BEACHO W HecmopHo. llpenazehn
IIOTOM Ca PaBHHU TEOPH]CKOT HA IIaH MPAKTHYHOT, JOoBaHOBHI HAlOMHIHE
Jla YCTaBHE MpOIMCE O MpaBUMa M TY)KHOCTHMA BJIagaona, Kao W Iap-
JmamMeHTa, He Tpeba Tymauutu onBeh cTporo jep je omHoc m3mely Ta
JIBa YCTaBHa YHMHHOIIA YMHOTOME M IIOJHTHYKO NMUTame. Y YHOTpeOu
oBnamhema KpyHe Biagaona Tpeba 1a BOIU MOJIUTHYKA YBH)aBHOCT, Koja
ra HepeTko Moxke ynmyhuBaru ma Ou y3apikaBame Off yIOTpeOe yCTaBHUX
MpaBa y JaHUM OKOJIHOCTHMa OWJIO yMECHHje U J1a OW JOoHeno 0oJbe To-
JIUTHYKe pe3ynrare. Biaganayka HEaKTHBHOCT je Taaa MOJUTHYKH aKT jep
MOTHYE U3 MOJUTHYKHUX MoOyna W pyKoBOhEeHa je MEepHIMMa IOIUTHYKE
oleHe, yBuh)aBHOCTH W BEIITHHE. YBHDhame NpecyaHe BaKHOCTH IOJH-
THYKUX KPUTEPHjyMa U pa3yMeBame Ja Cy Y NPUMEHH YCTaBHUX HOPMH O
npaBrMa KpyHE aKTH MOHapXa IOJUTHYKN aKTH, fofaje Joanosuh, ymy-
T ¢y EHrnese ma m He MoKymaBajy Ja OJHOC KpyHE M IapiaMeHTa
WCIPITHO HOPMUPAjy 3aKOHCKUM IPOITMCUMA, Beh je ocTaBJbeHO Ja ce Ta
mpaBHa cdepa ypehyje cmoHTaHO Kpo3 mpakcy u obdudaje. M3mBojuBmm
npoOieM M300pHUX BiIaja U3 MambHHE Ka0 KPUTHYHO MHUTAE IapiIaMeH-
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TapHe Mpakce y Hac, OH MOCeOHO MUCTHYE J1a Ty HUje YMECHO PYKOBOTHTH
ce eHrieckuM obmyajuma, Oyayhu na Je y EHFJ'IecKQ], e je TMPUTHCAK
BJIACTU Ha OHMpave Hero3HaTa CTBAp M jaBHO je MIbEHE BPIO Pa3BUjEHO
U CaMOCTaJHO, MUTame M300pHUX BiaJa CacBUM paBHOMYyHIHO. [lomrro
napiiaMeHTapu3aM MPEeTIIOCTaBJba CI000IHE N300pe H jaKO jaBHO MIEHE,
y OKOITHOCTHMMa KaJia Te MpETIoCTaBKe HUCY obOe30ehene Temko je maru
jeIHO3Ha4YaH O/IrOBOP HA MUTAE MapIaMEHTAPHOCTH M300PHUX BIIajIa U3
MambHUHE jep CBaka CONyIlHja MMa CBOJUX JIOIIMX CTpaHa. AKo Ou Owire
JONYIITEHE CaMO BJIAJHMHE TUCONYIHje, TO OM cOOOM HOCHJIO ONacHOCT
U3MeTama MapIaMeHTapHOT PeXHUMa y CTPaHauKy OJMIapxHjy. AKo Ou
ce, mak, yoOW4ajuyie caMO KpaJbeBCKE IUCONYIHje ca W30OpPHHM Bia-
naMa o0pa3oBaHMM II0 BOJBM BJaJaola, MocTojajia OM OMAacHOCT Jia ce
napiaMeHTapu3aM M3BPrHE y JMYHM PEXHMM. YKa3HMBambeM Ha Te ormac-
HocTH, JoBaHOBHh ymyhyje Ha TO 1a U BIaJiMHE U KPaJbeBCKE JUCONYIIHje
jemHako Tpeba cMaTpaTé CarlaCHUM YCTaBy, IOK E-UXOBY IapiaMeHTap-
HOCT BaJba LICHUTH y KOHKPETHOM CIIy4ajy, peMa KpUTEPHjyMy OIIpaBia-
HOCTH TOCTYyTIamba KPyHE Kao IMOJUTHUYKOT aKTa M MEpH IMOJUTHYKE CHa-
Te Ha KOjy ce ocliama Biajaa napiaMmeHntapHe Behune (JoBanosuh 1991b,
633-637).

Hako mpodecop rpabhanckor mpasa, Jlazap Mapkosuh, jenan ox
npBaka Pagukande ctpaHke, O1o je yKJby4eH y paj ycTaBHE KOMHCH]E Kao
MOY3JaHH CTPaHa4YKH €KCIEPT 3a yCTaBHA MUTama. Y jeAHOM MPEAPaTHOM
ocspty Ha [IporuheB craB 0 U300pHUM BlIafaMa U3 MambHUHE OIUTYYHO je
noapxao [IporuheBo MulbemHe a je MOCTyName KpyHe, Kaja je Kpasb
1905. rogune n300pHY Biasy MOBEPHO CAMOCTAICKOM KaOHMHETY, 0Opa3o-
BaHOM M3 MOJMTHYKE TPYyIIe Koja je Mpunaaana CKynIITHHCKO] OTIO3ULIH]H,
OWiI0 TPOTMBHO KOHBEHIMjaMa TapiameHTapHe Biage. [loaenauehu
JUCTUHKIM]Y u3Mel)y mojMoBa yCTaBHOCTH M MapiaMEHTapHOCTH, OH Ha-
Ja3u Ja ce KpaJbeBCKEe IHCONyLHWje ca M300pHHM BiajJamMa W3 MambUHE,
npeMa HeCIIOPHO cariacHe YCTaBHUM MPOIMUCHMA, CaMO U3y3€THO MOTY
CcMaTrpaTH MapjiaMEeHTapHUM peUIeHheM MHHHUCTApcKuX Kpusa. Kao Tak-
BE M3Yy3€TKEe HABEO je /IBa Cllydyaja: Kaja ce jenHa Biajaa moByde, Aajyhu
OCTaBKy M He Tpakehu MaHzar 3a pacmymiTame CKYNIITHHE; U Kaga Ou
BJIajjanal cMaTpao Aa Tpeba M3BPIUUTH amell Ha Hapoj a Biaja napria-
MeHTapHe BehuHe ce Tome npoTuBH. [1o ToMe OM KpasbeBcKe OUCONyLHje
One carnacHe mapiaMeHTapu3My OHJa Kaja MMajy IMJb Ja ce 06e30equ
craOwiHa Bi1aja, 1a c€ Ha HEKOM Ba)KHOM M300PHOM MHUTamy KOHCYITYje
HapoJHa BOJbA WIIM J1a c€ Ha M300pUMa MPOBEPH J1a JIU MOJUTHKA jEIHOT
MHUHHCTApCTBa, KOjy MOApKaBa napjiaMeHTapHa BehrHa, yK1Ba OBEPEHE
oupaukor tema (Mapkosuh 1912, 135-139). Cwmarpajyhm kpabeBcke
JIUCONyLIMje YCTaBHUM M HE cropehn y Hayeny HHUXOBY HapliaMeHTap-
HOCT, MapkoBuh je y yCTaBHO] KOMI/ICI/IjI/I noaprkao JopanoBuheBo cTaHo-
BUIIITE 12 HOPMaTUBHOM PEIaKIHjOM MPOIHca O pacmymTamy mapiaMeH-
Ta BaJba YTBPAUTHU YCTaBHY MOJIOTY KaKo 3a AUCONYLH]je KOje ce BpIIe Ha
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NpEeAJIor Blaje MapjJaMeHTapHe BehnHe, He3aBUCHO O]l MOTUBAIIM]jE, TAKO
W 3a paclyliTama CKyNIUTHHE U3 WHULK]jaTHBE KPYHE.

Kana je y aBrycry 1920. romune, nocie [IporuheBe ocraBke, y
pekoHcTpyrcaHoj Biaau MwuieHka Becauha no6mo pecop mMuHHCTpa 3a
YCTaBOTBOPHY CKymITHHY, Jlazapy MapkoBuhy je Gmimo moBepeHo ma 3a
BIIaly M3pajJy HOBU HAUpT ycrama. M3miena na je mox yTumajem Kpyra
oxo Huxone ITamwmha u mocne xoHcynTanuja Ha qBopy y BohctBy Pamm-
KaJIHE CTpaHKe NPEBIIaAaIo MULBbEHE 1a Tpeda MpocTpaHuje HOpMHUPATH
yCTaBHY MOJJIOTY JIeNIOBamka KpaJbeBCKe BIIACTH, 32 KOj€ Ce IPKaJlo 1A ce,
300r HAI[MOHAHE Pa3jeUEHOCTH U Cyko0a koju cy Beh Taga w3riena-
JIX U3BCCHU, MOXC ITOKa3aTu HYXHHUM 3a IPEBIaJlaBakb€ YCTaBHUX KpH3a
W CTHUINIaBak-€ CTPACTH. YCTaBOM je Tpebano, kako he MapkoBuh morom
TYMa4uTH, Y OKBHpPHMa IapJIaMeHTapHe BJlaje ,Ha TUCKPETaH HAYMH
OCTaBUTH KpaJby Kao ,,MOAECPaTOPHO] BIACTH JOBOJbHY CIO00AY Aeiama
W TpeIBUACTH YCTaBHA CPEICTBA Jja MHTEPBEHUIIE 3apaj obe30ehuBama
MPaBWJIHOT (YHKIMOHUCAMA JIp)kaBHOT MexaHu3ma (Marcovitch 1924,
21, 27). OcuMm yKa3HOT pachymTama HapiaMeHnTa, MapkoBuh je jomr
PE/BUCO 1 MOTYNHOCT yKasHOI OJNarama CeJIHWIA HapOIHOI Npei-
CTaBHHUILTBA, Hajayke 3a jaBa Mecera.’! CamMo HOpMHpame YKa3HOT
oJularama napjaMeHTa HUje Mo ceOM MpelcTaBJbajo MOBpedy NpaBHiia
napiIaMeHTapHOT pekuMa. Y EHIVIECKOM MapiaMeHTapu3My yoOHuyajeHa
je Omna mpakca Jia olyIarame mapjiaMeHTa YBEK MPETXOIH TUCONYIHUjU Y
dbopmu npoknamarje kpyHne (sumetu May 1906, 48; Anson 1909, 72),
JIOK je OENTHjCKH YCTaBOTBOPAIl CaMO TIOHOBHO OJJIaramke Y HCTOM Ca3HUBY
ycnoBuo carnacHurhy 1omMoBa.?? Y oqHOCY Ha CPIICKY YCTaBHY TPAAUIIHA]Y,
THUME je WIaK HAYMIbEH KOpaK yHa3a] W30CTaBJbabeM YCIIOBA IMPUCTAHKA
HapoJHE CKYMIITHHE 32 HOBO OJJIarame y UCTOM Ca3uBY, KOjH j€ MO yrIiie-
Iy Ha Oenrujcku YcraB Ouo mponwmcad y YcraBy on 1903. romune. Jomn
KPYIHHJH UCKOpaK MPEACTABIBAIO j€ PEIICHEe KOJUM j€ 3aMEH-eH WHCTH-
TYT yKa3HOT MIPOAyKema OylieTa Hajayxe 3a uetupu Mecena. [Ipensuheno
je, HamMe, J1a ce 3a BpeMe JIOK je HapOIHO HPEICTaBHHIITBO OJIOKEHO
WIN paclylITeHO ayTOMaTCKH M BaXKeHme CTapor Oypera MmpoiyXasa 1o
JIBaHACCTHHAMA, HEMIOCPESIHOM MPHUMEHOM yCTaBHOT mpomnuca.”? Tum Ha-
YHHOM OTKJIOE-CHO j€ M OTrpaHUuee Koje OM Y3aCTOITHOM Ojularamy U
pacHymTamy MapiIaMeHTa Ipe pemeHor Oylera MocTaBibana HeJOIyIl-
TEHCT 3aKopadrBama y BaHOyIIETCKO cTame. MapkoBuheBe pemaxivje
YCTaBHUX MPOITMCA O OAJIaramy W pacHylliTamy MapiaMeHTa U ayToMart-
CKOM MpOAYyKaBamy Bakewa Oynera Oune cy 3aipkKaHe M y HE3HATHO
W3MEHEHOM TpeIory ycTaBa koju je Biajga Huxone [lammha moxnena
VCTaBOTBOPHO] CKYIIITHHM,>* j1a OU MOTOM y HCTOBETHHM pEIaKilijama

21 Hanpt ycraBa Biage Munenka Becuuha, beorpaa 1920, wn. 22 u 42.

22 Dareste et Dareste, 1910, 1, 85.
23

24

Hanpr ycrasa Bnane Munenka Becnuha, wian 66.
Bunern unanose 27, 46 u 75 Haupra ycrasa Bnage Hukone [lammha.
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Owle TIpeHeTe U y yCTaBHU TEKCT, KOjU je HAKOH TEMEJbHTE paclpaBe H
yrpahuBama 3HauajHUX M3MEHA, OMO YCBOjEH y YCTaBHOM 0100py.>

V HauyenHoj nebatu y IIeHyMy YCTaBOTBOpPHE CKYHIUTHHE TO JO-
JaTHO yTBphHBame YCTaBHOT OCHOBa KPaJbeBCKHX IUCONyLHja OWIo je
noaBpruyto omrpoj kputuuu. [IpBo je Ante TpymOuh ykazao Ha TO
Jla je HOPMHpPameM ayTOMAaTCKOT MpOIyKermha Bakema Oyliera 3a Bpe-
M€ JIOK je CKYMIITHHA PaCHyINTeHa WU OJJIOKEHA YKa30M JpaMaThudHO
noBpeljeHo OyUeTcKo TpaBo MapiaMeHTa, KOje MpPEeACTaB/ba TEMEJbHH
YCJIOB U IVIaBHY KapaKTepHCTHKY HapiaMeHTapHe BiaaaBune. Jlomao je
jour na je TuM onpehemem, mocie BUILe oOJ] TPHU ACLEHH]e KOJIHKO je Tpo-
TEKJIO Off JOHOIIEeHa CpIcKor Ycrana o 1888. roguHe, CBECHO HAUYUE-EH
KpylaH KOopak yHa3aJ y OJHOCY Ha paHHje yCTaBHE IMPOMHUCE O yKa3-
HOM TIPOAYXKEHY OylyeTa HajayKe 3a YeTUPU Mecela, KOjuMa, Uako Cy
OWJIM yCBOjeHH Kao KOMIIPOMHCHA pelliekha, OyIETCKO MPaBO CKYIIITHHE
HHje OWIIO eCEeHIUjaTHO HapyieHo.2® OcoOMTO HEYTOTHO YIO30PEHE 3a
[MamuheBy Bnagy Ouna je kpuruka Momunia WBanuha, Gnuckor capan-
Huka Crojana Ilporuha. ¥ *KycTpoM HAcTyIy OH je OLIEHHO Jia CE ayTo-
MaTCKUM MpOAYXaBamkeM OylleTa W Y3aCTOIMHHM YKa3HHM OJIarameM U
pacmyiiTameM CKymnTuHe Xxohe na omoryhu a ce Ha BIacTH MOXE Me-
celrMa OfIpyKaBaTH jeIHO HemapiaMeHTapHO MUHUCTAPCTBO, a 1a TO OHIa
3HA4YM ¥ OTBapambe MPOCTOpa pa3HUM 3JI0ynoTpedama, Kojuma je y mpakcH
penoBHO TpahieHO HEMOCTOjamke MapiaMeHTapHOr Haj3opa. Ha kpajy je
HajaBuo na he mmacaTy NPOTHB YCTaBa, ako y eMy Oyly ocTaje TakBe
oapende Koje MOMyIITajy HemapiaMeHTapHY BlaJaBuHy M omoryhasajy
muann pexxum.?’ Tlpe crienujanHor nperpeca y YCTaBOTBOPHOj CKYIIITH-
HH, Ha OCHOBY IMOCJIAQHMYKUX TPEUIora U, CBAKAKO, MOCIe KOHCYJITaluja
y Kpyry MHUHHCTapa W paJuKaJCKUX TpBaka, OWwie cy y TOj YCTaBHO]
MaTepuju YYHMICHE 3HAuajHe WM3MCHE Yy MPEAJory YCTaBHOT 0m0opa.
OncrpamuBambeM MOryhHOCTH YKa3HOT Ofyiarama CKymiitaae,” y Bumgos-
JAHCKH YCTaB yrpal)eHo je M3BOPHO pEIICHEe KOMHCH]E jYTOCIOBEHCKHX
npodecopa na caMo MapiaMeHT MOXKE Ja OIydyje O OIaramy Ccef-
HUIlA HApOJHE CKyMIITHHE. Takohe, ymecto 0)1peljeH>a 0 ayTOMAaTCKOM
TPOJIY)KABAY BaXKCH:a Oyuyera 3a BpeMe JOK je CKYIIITHHA PaCIyIITe-
Ha, YCBOj€H je MHCTUTYT YKa3HOT MPOAYKema OylieTa HajaysKe 3a YeTHPU
Mecela, ako OM CKyNIITHHA OWjla paclylliTeHa Mpe HEero IITO je pelieH
oyuer.

VY Bpahamy yka3HOT npoaykerma Oynera Momunio Meaunuh je Bu-
JIe0 TeK ,,TOOOKHY morpaBky. CxBarajyhu mpaBo JUCONYIHje Kao amel

25 Tekct YcraBa, mpuMIbeH y YeTaBHOM oxbopy, wi. 52, 75, 114.

26y, 23. 4. 1921 (A. Tpym6uh), 15.
27 yC, 23. 4. 1921 (M. UBanuh), 33-36.
2 ye, 11.6.1921, 7.

¥y, 14. 6. 1921, 9.
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Ha HapoJ, OH HUje OCIIOpaBao Jia KpyHa UMa MpaBo Ja WHULUpa H300pHY
NpoBepy paja BIaje jep je Mo3uBame OMpauyKor Tena Aa U3PEKHE CBOj
CyBepeHH cya HajBehimMa y ckimagy ca 1eMoKpaTckuM Hadenuma. Harmacuo
je, mehyTum, na npaBo amneiia Ha Hapoj Tpeba Jla uMa rpaHulle odeneke-
He MyHUM OyIIETCKMM TPaBOM IapjlaMeHTa, HU HajMarbe HEOKPH-CHHM.
VYryTHo je Ha y30pHO pellene eHIVIECKOT MapiIaMeHTapu3Ma, 1a KaOuHeT
U3 MamuHE NMpuMa M300pHY BJIagy camMo Kaja My JaBambeM OCTaBKE TO
NperycTy BiIaja JOTaJalllbe MapiaMeHTapHe Behune, o1 koje ce oHIa
OYeKyje W Ja, aKo je MoTpeOHO, y mapiaMeHTy o0e30enn m3riacaBame
Oyuera 3a BpeMe JOK JOmU I0M Oyme pacmymreH.’’ YMHOrome pedur
OWO0 je oATrOBOP M3BECTHOIIA YCTAaBHOT 0100pa J1a je yIpaBo OmiIo morpeo-
HO Ja ce YKa3HO IpoayXeme Oylera MpeaBHIN Kao Pe3epBHO pEIleH:E,
3aT0 IITO Yy HAIIUM CKYIIITHHAMa CXBaTamka CaMHX MapllaMeHTaparna
jOILI HHUCY Ha CHIVIECKOM HMBOY IOMMama MapiaMEHTApHOCTH, Kao IITO
Ce HM y CTpaHaYKMM OJHOCHMMAa HE MOXKE OUYEKHBATH EHIVIECKU HHBO
mehycoOne maprujcke nojanHocTr.’! Baska Ha Kpajy J01aTH U TO Ja je O
JyTocImoBeHCKUX Tpodecopa, diaHoBa ycTaBHe komucuje u3 1920. romu-
He, camo Jlagucnas Ilonmh, nok je jorr Tpajana nedara y YCTaBOTBOPHO]
CKYNILITHHH, JaBHO OCIIOPHO yrpahuBame y yCTaB MHCTHTYTa YKa3HOT
npoxyxkera Oyuera. Ilpu Tome je Tek JalmuIapHUM W3pa30M HCTAKAo
OLIEHY Jla C€ TO YCTaBHO pellielheé KOCH C HajeJeMEHTApHHjUM IPaBOM
napiaMeHTa, leroBUM OYIIETCKUM IIPaBOM, T€ Jia TPaBo arelia Ha Hapo[,
MaKo HECYMIBHBO JIEMOKPATCKOT KapakTepa, YjeIHo ,,0TBapa MIMPOM Bpa-
Ta CBaKOjaKMM eKcrepuMeHTnMa“. Tume je jacHO Ha3HadYno M CBOj CTaB
0 JIONYIITEHOCTH KPaJbeBCKUX IUCONYIHMja Yy TapiaMeHTapu3My: Aa cy
pacnylTama napiJaMeHTa W3 WHUIMjaTHBE KPyHE HecarylacHa MpeTIo-
CTaBKaMa IapJIaMCHTApHC BJIAZAC U Aa MOTY IIPCACTaBJbaTU IMapjJlaMEHTap-
Hy Gopmy muuanor pexuma (Poli¢ 1921b, 72).
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1. INTRODUCTION

Equality, equity and differential treatment are present through
various emanations in general international law.! However, their evolution
appears to be rather authentic and the use of equity instead of equality
is frequent in international environmental law (IEL). Such specificities
of IEL may be explained, on the one hand, by the very characteristics
of global environmental problems, which cannot be resolved without
the participation of the entire international community, or at least its
dominant part. On the other hand, it must be acknowledged that not all
states contributed to environmental degradation equally and that they
differ significantly with regard to their individual capacities to address
environmental problems since they represent costly undertakings.

The subject matter of the analysis will be the relationship between
the principles of equality, equity and differentiated responsibilities in the
specific context of international environmental law. By tracing these three
principles throughout the texts of relevant international environmental
instruments and agreements, a number of issues will be analyzed. The
first part of the paper considers the evolution of the relationship between
the principles of equality, equity and differentiated responsibilities, both
in the context of IEL and public international law in general. Secondly,
the paper will provide an in-depth analysis of these principles and the
manner in which they are implemented in a number of international
environmental agreements. The third part of the paper focuses on the
innovations introduced in the latest international environmental treaty —

' For example, the composition of the United Nations (UN) Security Council

reflects the inequalities between UN Member States. Inequalities seem also to be reflected
in the voting systems of a number of international organizations where a state’s number of
votes depends on its financial contributions or other criteria. In contrast to such examples,
where differentiation was not established in order to foster substantive equality, general
international law is also familiar with situations in which differential treatment actually
seeks to achieve equality. Thus international maritime law provides for a number of
solutions that differentiate between countries with the aim of eliminating differences
between them to the highest degree possible. It should, however, be noted that inequalities
between states are not necessarily unjust. Aristotle provides classical distinctions between
the terms equality, justice and equity. In his words, “if the persons are not equal, they will
not receive equal shares,” whereas although “justice in distribution must be in accordance
with some kind of merit, (...) not everyone means the same by merit” (Aristotle 2004, 86).
In regard to equity and its relation to justice, Aristotle considers them to be one and the
same. However, while both are good, in Aristotle’s opinion “what is equitable is superior”
(Aristotle 2004, 100). The problem, though, appears with what should be considered
as legally just. Since “all law is universal, and there are some things about which one
cannot speak correctly in universal terms” it may become “necessary to make universal
statements but not possible to do so correctly.” In such cases, “the law takes account of
what happens more often, though it is not unaware that it can be in error” (Aristotle 2004,
100).

60



Bojana Cuckovié (ctp. 59-76)

the Paris Agreement on Climate Change. Finally, an assessment of the
possible repercussions of such novel solutions on the relationship between
the principles of equality, equity and differentiated responsibilities will be
the subject of analysis in the last part of the paper.

2. EQUALITY, EQUITY AND COMMON BUT DIFFERENTIATED
RESPONSIBILITIES IN EARLY IEL INSTRUMENTS:
THE STOCKHOLM AND RIO DECLARATIONS REVISITED

There appears to be a reverse evolution in the relationship between
equality and equity in IEL as compared to general international law. In
international law, the principle of sovereign equality came to life quite
late and was born out of obvious inequalities that existed between states,
in an attempt to disguise substantive inequalities by proclaiming formal
equality.? Opositely, in IEL the principle of equality represented a starting
point which, in a world of still present disparities, was transformed into
the principle of equity and “common but differentiated responsibilities”
(CBDR).

These three principles can be traced in the texts of relevant
international environmental instruments that paved the way for current
international environmental agreements. In contrast to Principle 24
of the 1972 Stockholm Declaration on the human environment, which
proclaimed that international matters concerning the protection and
improvement of the environment should be handled “by all countries,
big and small, on an equal footing,” with no mention of equity or
differentiated responsibilities,’ the 1992 Rio Declaration on environment

and development did not refer to the principle of equality but instead

2 Voigt, Ferreira (2016, 286) offer a definition of the principle of sovereign
equality of states that is in line with the prevailing position that equality equals to a
“guarantee that all states have equal rights and obligations.” As noted by Lavanya
Rajamani (2006, 2), differentiated duties may therefore be perceived as a derogation of
the principle of sovereign equality. However, it should not be disregarded that the free
will of states to enter into differing commitments actually represents a valid link between
sovereign equality of states and their unequal rights and duties. States are the ones who
decide whether they will express their consent to be bound by treaties providing for
differentiated obligations. It therefore appears that formal equality between states fosters
their substantive equality through means of formal inequalities (unequal rights and duties)
based on substantive inequalities. Such an understanding of the principle of sovereign
equality is close to Hans Kelsen’s (1944, 209) thesis that, in international law, “equality
does not mean equality of duties and rights, but rather equality of capacity for duties and
rights,” which basically means that equality should be understood in a way that “under the
same conditions States have the same duties and the same rights.”

3 UN General Assembly, United Nations Conference on the Human Environment,
15 December 1972, A/RES/2994.

61



Amnamu [lpaBHor dakynrera y beorpany, romuaa LXVII, 3/2019

relied largely on equity.* It stated that the special situation and needs
of developing countries should be given priority, particularly the least
developed and those most environmentally vulnerable, and provided
the first and most famous recognition of the principle of common but
differentiated responsibilities, by stipulating that not all states contributed
to the present environmental degradation in the same manner and that,
therefore, not all States should have the same commitments both to the
environment and to each other.> A definition of equity is offered by Voigt
(2014, 51), who refers to it as “the quality of being impartial, fair, and
just.” In the area of international environmental law, this comes down
to taking account of “states’ different ‘circumstances’, whether these
relate to the stage of development, economic means, risk (exposure and
vulnerability), (...) financial and technological capacity, etc.” In regard
to the CBDR principle, it is regularly understood as a manifestation of
equity in [EL (Cullet 1999a, 169).

This shift from Stockholm equality towards Rio equity and
differentiation may be explained by the specific relationships between
a number of factors, as well as their varying significance for different
categories of international actors. As remarked by Beyerlin (2006,
262), many Third World countries opposed the approach adopted
at the Stockholm Conference for two main reasons. Firstly, they
perceived environmental degradation predominantly as a result of the
industrialization process in developed countries and, secondly, pollution
was not among their priorities. Equal obligations therefore needed to be
replaced by differentiated obligations, in order not only to achieve the
practical aim of getting underdeveloped and developing countries to make
environmental commitments, but also to acknowledge the current realities
since in the post-Stockholm period the economic and social concerns
of developing countries far exceeded the environmental concerns of
developed ones. The shift from equality towards equity and differentiation
therefore represented a reflection of both necessity and fairness within the
international community at the time, the latter however prevailing over
the former.

4 In contrast to the CBDR principle, which is defined in Principle 7 of the Rio
Declaration, IEL does not provide a definition of equity, neither in general nor in regard
to the international climate change regime. United Nations Conference on Environment
and Development, 13 June 1992, UN Doc. A/CONF.151/26 (vol. I).

5> Principles 3, 6 and 7 of the 1992 Rio Declaration on Environment and

Development. For a detailed doctrinal analysis of the CBDR principle in international
law, see Stone (2004, 276-301).
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3. MODES OF INTEGRATING THE PRINCIPLES OF EQUITY
AND COMMON BUT DIFFERENTIATED RESPONSIBILITIES
INTO THE PROVISIONS OF INTERNATIONAL
ENVIRONMENTAL AGREEMENTS:

COMMON AIM — DIFFERENT MEANS AND BASIS

The next issue to be analyzed concerns the modes of integrating
the Rio principles of equity and differentiated responsibilities into
specific international environmental agreements, with special focus on
the international climate change regime, protection of the ozone layer and
atmosphere, biological diversity and desertification. Although the relevant
provisions of the respective conventions all reportedly aim to achieve
equity of the contracting parties, the differentiation through which equity
is to be achieved is compound and can be identified at various levels.
Such diversification regarding the means of integrating the two Rio
principles into specific agreements may be explained by the specificities
of the particular environmental problem, the level of disparities between
states as regards their capacities to address it, as well as the intended
objectives. On the other hand, these considerations dictated the very
form and content of the treaty provisions that contain the differentiated
commitments. The analysis will, for the moment, exclude the 2015 Paris
Agreement, and will focus on a number of international environmental
treaties that preceded it. The reason for using such an approach lies in
the fact that the youngest member of the environmental treaties’ family
introduces significant innovations that deserve a separate, more detailed
and focused analysis. Such an analysis would further enable relevant
comparisons to be made, as well as conclusions to be reached regarding
the very topic of this paper, i.e. the relationship between the principles of
equality, equity and differentiated responsibilities.

3.1. Differentiation at the Level of Primary Treaty Rules vs.
Differentiation at the Level of Treaty Implementation

Firstly, there appears to be differentiation at the level of primary
treaty norms and differentiation at the level of their implementation. Both
levels of differentiation appear to be twofold.

The most common manifestation of differentiation at the level
of primary treaty rules can be described as “loose” since it makes
contracting parties’ commitments conditional upon their “particular
circumstances,” in so far as it is “appropriate” or “as far as possible.”® Its

® Article 6 of the Convention on Biological Diversity stipulates that general
measures for conservation and sustainable use of biological diversity will be performed
“in accordance with particular conditions and capabilities of a contracting party. The
same level of differentiation is achieved by using other formulations, such as “as far as
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second variation is less frequent in IEL and includes stipulating entirely
different commitments from one contracting party to another. An example
of such “strict” mode of differentiation is the establishment of greenhouse
gas emission (GHG) reduction targets by the Kyoto Protocol to the
United Nations Framework Convention on Climate Change (UNFCCC)
only for the group of developed contracting parties stated in Annex I,” or
differentiation of commitments provided in Article 4 of the UNFCCC.?

Differentiation at the level of implementation of treaty norms is
first and best perceived through the Montreal Protocol on Substances that
Deplete the Ozone Layer, which provides for reciprocal commitments
of all parties at the level of primary treaty norms, but with longer
implementation periods for developing countries for which compliance
with this treaty is more difficult.” However, another, more frequently
used variation of this mode of differentiation, exists through the so-called
implementation aid. Since many parties to environmental agreements do
not possess the required financial and technical capacities to implement
the commitments stipulated in the given treaty, their implementation is
made conditional upon the aid which is to be provided either by those

possible and as appropriate” (Art. 7 CBD). Convention on Biological Diversity, 5 June
1992, United Nations Treaty Series, Vol. 1760, 79. A similar pattern is used in Art. 5
of the UN Convention to Combat Desertification which contains the formulation “in
accordance with their circumstances and capabilities.” The United Nations Convention to
Combat Desertification in Countries Experiencing Serious Drought and/or Desertification,

Particularly in Africa, 17 June 1994, United Nations Treaty Series, Vol.1954, 3.

7 Art. 10 of the Kyoto Protocol defines the commitments that are to be fulfilled
by all parties, Art. 2, 3, 4, 5, 6, 7 and 8 define the commitments of the Annex I parties,
whereas Art. 11 stipulates additional commitments for the Annex II group of parties.
Kyoto Protocol to the United Nations Framework Convention on Climate Change, UN
Doc FCCC/CP/1997/7/Add.1, 10 December 1997.

8 Paragraph 1 of Art. 4 provides commitments of all parties, paragraph 2 lists

commitments for developed country parties and other parties included in Annex I, whereas
paragraphs 3, 4 and 5 of the same Article stipulate the commitments of the developed
parties included in Annex II. UN General Assembly, United Nations Framework
Convention on Climate Change: Resolution adopted by the General Assembly, 20 January
1994, A/RES/48/189, United Nations Treaty Series, Vol. 1771, 107.

°  The initial text of the Montreal Protocol on Substances that Deplete the Ozone
Layer stipulated in Art. 5 that any party that is a developing country and whose annual
calculated level of consumption of the controlled substances is less than 0.3 kilograms
per capita, on the date of the entry into force of the Protocol for it, or any time thereafter
within ten years of the date of entry into force of the Protocol, would be entitled to
delay its compliance with the control measures by ten years. Subsequent amendments
followed a similar pattern, although by specifying precise timetable for Art. 5 countries
to implement the obligations of phasing-out hydrochlorofluorocarbons and phasing-down
hydrofluorocarbons. The Montreal Protocol on Substances that Deplete the Ozone Layer,
16. September 1987, United Nations Treaty Series, Vol. 1522, 3. For more details on
the amendments, see the official Handbook for the Montreal Protocol on Substances that
Deplete the Ozone Layer (United Nations Environment Programme 2018, 19-23).
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contracting parties that possess such capacities or by an international fund
established for that purpose.!°

Significant differences exist between these options from the
perspective of their effectiveness. Differentiation at the level of
implementation, at least its first option, has not only proven to be the
most successful,!! but it also has had positive reverse impact on primary
norms, by providing them with additional strength (see Voigt 2014, 56—
58). Judging by the experience of the Kyoto Protocol, the second variation
of substantive differentiation failed to live up to expectations, whereas
the first one is usually considered as additional maneuvering space for
contracting parties not to fulfill their commitments, and thus represents
the further weakening of already weak international environmental
commitments. '?

3.2. Equity Through Collective and Individual Differentiation

Secondly, ratione personae, differentiation can encompass a group
of states or can be established between countries on an individual basis,
independently of the common characteristics that they share with other
countries. Both approaches have certain advantages and disadvantages.
Collective differentiation enhances negotiating capacities and the general
position not only of the group as a whole, but also of each individual member
of the group. However, such an approach, as noted by Cullet (1999b, 552),
tends to be “reductionist”, since it fails to take into account the immense
disparities and inequalities between countries that are considered to belong
to a particular group. In other words, the classification of countries as
developed, developing or least developed, cannot adequately reflect the
characteristics and specificities of each particular country: not all developed
countries are equally developed, and the circumstances of all developing
countries are not the same.'? Individual differentiation may thus be perceived
as a sounder solution since it is based on the individual circumstances of

19 Art. 10 of the Montreal Protocol on Substances that Deplete the Ozone Layer,
Art. 20 of the Convention on Biological Diversity, Art. 13 of the Stockholm Convention
on Persistent Organic Pollutants. Stockholm Convention on Persistent Organic Pollutants,
22 May 2001, United Nations Treaty Series, Vol. 2256, 119

1 Namely, according to the United Nations Environment Programme (2019),

compared to 1990 levels, the global phasing-out of substances that deplete the ozone
layer has reached 98%, whereas ozone depletion would have increased ten times by 2050
compared to current levels had it not been for this international treaty.

12" For additional argumentation see Handl (1990, 9).

13 Voigt (2014, 52) argues in favor of individual differentiation due to another
aspect of this problem. The author stresses that it is impossible for particular groups of
states to be precisely identified in the sense that “the antagonistic dividing line between
developed and developing countries is not only becoming increasingly blurred, but in
effect an obstacle to meaningful mitigation action”.
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each country and its own capability to contribute to resolving a particular
environmental problem. However, in an international community consisted
of nearly 200 states, such an approach is problematic both at the level of
the creation and at the level of implementation of international norms.'
Namely, normative frameworks are not able to reflect these specificities by
defining them or at least by offering firm criteria for properly determining
them.! Instead, they mostly opt for rather loose formulations that simply
make implementation of particular duties conditional on the national
circumstances and capabilities of the contracting parties, whatever that
may mean, thus practically equating individual differentiation with the first
option of substantive differentiation, as explained in the previous section.'®

3.3. Equity: Single Aim — Different Basis?

Thirdly, regarding the very basis for differentiation, differentiated
responsibilities of contracting parties may be considered to be based
on the principle of common but differentiated responsibilities, whereas
others can hardly be linked to this principle. Namely, in its initial
meaning, the CBDR principle took into account the varying historical
contributions to environmental degradation of the so-called developed
and developing countries and observed differentiated treaty obligations as
a means of corrective justice. In addition to the climate change regime,!”
differentiation is explicitly based on the CBDR principle in the 2001
Stockholm Convention on Persistent Organic Pollutants'® and the 2013
Minamata Convention on Mercury.!” Other international environmental
treaties that provide for differentiated commitments of contracting parties
do not offer any explicit basis for differentiation, with differentiation
implicitly stemming from the characteristics of the particular situation,

14 Cullet (1999b, 552), in contrast, uses the number of states in the international
community as an argument in favor of the individual differentiation approach. The author
believes that “the relatively manageable number of states in the international community”
enables taking into account “the situation of each and every state to determine their actual
capacity to respond to a given problem.”

15" In addition to the Kyoto Protocol which provided a list of developed countries

in one of its annexes, the Montreal Protocol on Substances that Deplete the Ozone
Layer may also serve as an exception in this regard. It offers clear numerical criteria
for determining which countries qualify as Article 5 countries, i.e. developing country
deserving special treatment. Such a method of classifying countries as developing
countries may be perceived, among other things, as having contributed to the success
achieved by this international environmental instrument.

16 See examples contained in footnote 6.

17" Art. 3 and 4 of the United Nations Convention on Climate Change, Art. 10 of
the Kyoto Protocol to UNFCCC.

18 See the Preamble to the Stockholm Convention on Persistent Organic Pollutants.

19 Minamata Convention on Mercury, 6 November 2013, UNEP(DTIE)/Hg/
INC.5/7.
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needs and capabilities of the contracting parties.”® Since the CBDR
principle can be understood as just one among many emanations of
equity, does this mean that equity represents a basis for differentiation in
all international environmental treaties that do not rely on CBDR?

There appears to be a significant disparity that arises from this
distinction regarding the basis for differentiation. Differentiation based on
the CBDR principle seems to be in pursuit of corrective justice, fairness
and fairly achieved outcomes. In contrast, differentiation based on other
reasons may have other ultimate aims, such as effectiveness and better
treaty implementation, either exclusively or in combination with fairness.
Thus, it has not only become obvious that substantive equality would
never be reached in IEL — not even through equity and differentiation —
but it has also become questionable whether differentiation always tends
to reach equity and fairness. This question gains even more importance in
the context of the 2015 Paris Agreement on Climate Change.

4. DIFFERENTIATION IN THE PARIS AGREEMENT ON
CLIMATE CHANGE: ABOLISHMENT OF THE CBDR
OR ITS NOVEL ELEMENT?

Following previous considerations, the next matter to be questioned
relates to changes to the the CBDR principle that were introduced by
the 2015 Paris Agreement on climate change. The replacement of strictly
determined quantified GHG emission reduction targets with the so-called
“nationally determined contributions” (NDCs) represents a major novelty.
Namely, instead of defining emission reduction targets in the text of
the agreement and exclusively for the group of developed parties, the
Paris Agreement opts for a solution where all contracting parties have
quantified emission targets, but these targets are to be determined on
their own.?! Although there is still differentiation between developed and
developing parties in certain provisions of the Agreement,” this seems
to have been abandoned in the case of emission reduction targets, as

20 According to the analysis provided in Pauw et al. (2014, 31-32), the CBDR
principle can be identified as a basis for differentiation even in the multilateral environmental
treaties that do not mention it explicitly, such as the Convention on Biological Diversity.
However, the arguments supporting this claim do not seem convincing enough. On the
other hand, the absence of a link to the CBDR principle in certain environmental treaties
may be explained by the temporal argument since their adoption preceded the introduction
of the principle in the Rio Declaration. The Montreal Protocol on Substances that Deplete
the Ozone Layer may serve as an example in this regard.

21 Art. 3 and 4 of the Paris Agreement on Climate Change. Paris Agreement on
Climate Change, 12 December 2015, C.N.63. 2016. TREATIES-XXVIL.7. d.

22 Art. 9 appears to be most indicative in this regard. However, differentiation
between categories of countries is also present in other articles. For example, Art. 3
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the central and most significant treaty commitment. Instead, a specific
kind of individual differentiation takes precedence over the previously-
used collective differentiation. It, nevertheless, differs from ordinary
individual differentiation in that it is determined by the contracting parties
themselves, in line with their own interests and assessment of national
capabilities.?

Even though some authors claim that differentiation through taking
account of particular national conditions and capabilities of a contracting
party may be considered as a novel element of the CBDR principle,*
such a solution may also be understood as an abolishment of the CBDR
principle with regard to differentiation at the level of central primary
treaty norms, with its implicit subsistence with regard to less important
provisions of the treaty? and at the level of implementation aid.?® If
differential treatment is perceived as a means to achieve equity and
equality, this departure from the CBDR may be understood as a necessity
brought about by the fact that circumstances have changed and that greater
significance should be attached to current environmental and economic
factors than to historical reasons. Are we witnessing the emergence of a
new principle of different national circumstances (DNC) which will serve
as the basis for differentiated responsibilities and achieving equity in IEL?
Is this principle nothing more than an evolving version of the CBDR
principle, or is differentiation in IEL actually based on the combination
of the two (CBDR-DNC)?

The answer is — none of the above. The Paris Agreement abolished
the CBDR principle, while at the same time it reintroduced the well-

recognizes the need to support developing countries in implementing treaty provisions,
Art. 4 allows developing parties longer GHG peaking, etc.

23 Cullet (2016, 317) qualifies this sort of individual differentiation as self-
differentiation.

24 Beyerlin (2006, 279) proposed a revised scheme of commitments that would
entail a sliding scale of reduction obligations, allowing for a more flexible differentiation
between the parties, according to their share of greenhouse gas emissions at the present,
or which are expected to have in the near future. Although the author reads the CBDR
principle as encompassing such an option, in our opinion it would actually represent either
its complete abolishment or significant modification, which would need to be recognized
through a newly-adopted formulation, contained in a future international environmental
instrument.

25 Art. 7, paragraph 3 stipulates that “the adaptation efforts of developing country
Parties shall be recognized, in accordance with the modalities to be adopted by the
Conference of the Parties serving as the meeting of the Parties to this Agreement at its
first session.”

26 Art. 13, paragraph 2 states that “the transparency framework shall provide
flexibility in the implementation of the provisions of this Article to those developing
country Parties that need it in the light of their capacities”, whereas paragraph 3 provides
the same for the group of the least developed countries and small island developing states.
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known, but previously slightly differently formulated, principle of different
national circumstances. Namely, the preamble of the Paris Agreement
reiterate the equity and CBDR principles, however with an addition — “in
the light of different national circumstances.”’ Such a formulation indeed
represents another important novelty in the future climate change regime
since it was not contained in any of its previous reiterations. However,
certain provisions that contain differentiated commitments mention
CBDR-DNC,* while others rely exclusively on equity,” and some invoke

only “different national circumstances”.*

Maljean-Dubois (2016, 154—-155) believes that the new formula
increases “the range of factors that may serve as a basis for determining
differentiation” and perceives it as opening the door for an “evolutionary
interpretation” of the CBDR. However, the manner in which the new
CBDR-DNC principle is used in the specific provisions of the Paris
Agreement proves that it has little or no connection to its UNFCCC
and Kyoto Protocol predecessors.?! Firstly, not only has its essence and
substance vanished, since it is used in provisions that do not differentiate
between the countries on the basis of their contribution to environmental
degradation, it focuses on successive, i.e. future contributions and long
term GHG development strategies, not on historic ones. Secondly,
by requiring that successive contributions follow the principle of
progression, meaning that each successive GHG emission reduction
target needs to be higher than the previous one, the Paris Agreement has
definitely departed from the CBDR principle. By opting for the principle
of progression as regards nationally determined contributions, the Paris
Agreement takes the assumptions that the national circumstances will
certainly improve, thus resulting in the country’s advanced capacities
to handle the climate change issue, and that its emission of GHG will
surely decrease. But what if this is not the case? Would it be fair to

27 The Preamble to the Paris Agreement states that contracting parties shall pursue
the objectives of the UNFCCC and that they are “being guided by its principles, including
the principle of equity and common but differentiated responsibilities and respective
capabilities, in the light of different national circumstances.”

28 Article 4, paragraph 3 states that “Each Party’s successive nationally determined
contribution will represent a progression beyond the Party’s then current nationally
determined contribution and reflect its highest possible ambition, reflecting its common but
differentiated responsibilities and respective capabilities, in the light of different national
circumstances.” In a similar manner, Art. 4, paragraph 19 stipulates a duty to formulate
and communicate long-term low greenhouse gas emission development strategies, by
taking into account common but differentiated responsibilities and respective capabilities,
in the light of different national circumstances.

29 See Art. 4.1. and Art. 14 of the Paris Agreement.
30 Art. 4.4, Art. 13.1 and Art. 15.2. of the Paris Agreement.

31" Rajamani (2016, 509) takes the same position, although using different

arguments.
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require more ambitious NDCs from those contracting parties that have
limited national capacities and are not large GHG emitters, while at the
same time leaving it entirely at the discretion of the greatest emitters,
with favorable national circumstances, to decide to which extent their
targets will increase successively? Such a solution basically consists of
abandoning the CBDR principle in its original sense. Thirdly, the original
CBDR principle entailed certain formal criteria derived from the wording
of Principle 7 of the Rio Declaration.?? The absence of any formal criteria
by which nationally-defined contributions could be determined, may serve
as another indication that the Paris Agreement actually departs from the
CBDR.* In line with these arguments it can be concluded that although
formally still present, though in combination with the DNC part, the
CBDR principle has actually been withdrawn from the climate regime,
whereas its place has been taken over by the principles of equity and
different national circumstances. The DNC principle, however, should not
be considered as something completely new in the climate regime and in
IEL in general. It has served as a basis for differentiation for quite some
time, although through different formulations, and it is the equivalent of
what was considered the “loose” variation of differentiation at the level of
primary treaty norms, as explained in part 3.1 of this paper.

The Paris Agreement has demonstrated another departure from
its predecessors and other environmental treaties: it does not opt for
specific type of differentiation; it encompasses them all. As explained
above, it provides for both individual, or self-differentiation, and
collective differentiation. It not only stipulates differentiation at the level
of primary treaty commitments, it also uses differentiation with regard
to their implementation. Finally, it formally links differentiation to the
CBDR principle, although it substantially uses equity and the principle of
different national circumstances as its basis.

32 As noted by Honkonen (2009, 258-259), this does not mean that the content
of the CBDR principle is definitely determined and deprived of any controversies.
Even other, less disputed IEL principles, such as the principle of environmental impact
assessment and the precautionary principle, are not characterized by firm and precise
content. Such a claim should be understood in the sense that certain formal elements
of the CBDR principle could be derived from its initial definition contained in the Rio
Declaration, whereas the Paris Agreement obviously does not follow these criteria, at the
same time, by failing to provide new ones. An in-depth discussion on the elements of the
CBDR principle and its content is offered by Rajamani, (2006, 130-138 and 152).

3 In addition to criticizing the absence of formal criteria, according to which

contributions would be based on the CBDR principle, Vanderheiden’s (2015, 43) analysis
offers insightful direction on the application of the CBDR principle in relation to the
financial aspect of the climate change phenomenon.
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5. THE PARIS CLIMATE AGREEMENT: ANY CONSEQUENCES
REGARDING THE RELATIONSHIP BETWEEN EQUALITY,
EQUITY AND DIFFERENTIATED RESPONSIBILITIES IN
CONTEMPORARY IEL?

Due to the novel solutions contained in the Paris Agreement,
a change has occurred in contemporary IEL regarding the relationship
between the principles of equality, equity and differentiated responsibilities.
Namely, differentiation based on different national circumstances may
only be understood as the direct application of the principle of equity
and cannot be considered to emanate from the principle of common
but differentiated responsibilities. This is clear from the very wording
of the Paris Agreement which stipulates certain treaty commitments by
explicitly referring only to the principle of equity, whereas in regard to
other obligations it simultaneously refers to the principles of equity and
common but differentiated responsibilities. It seems that, although still
formally present, the principle of common but differentiated responsibilities
represents neither the exclusive nor the most important means for
achieving equity and that the principle of respective national capabilities
has taken precedence. By opting for such a basis for differentiation, the
international climate change regime has taken a step back and abandoned
the “advanced” or “progressive” level of differential treatment, as
provided by the Kyoto Protocol. The differentiation present in the future
climate change regime has thus combined modes of differentiation used
in other environmental agreements. “Strict” differentiation is replaced by
“loose” differentiation; differentiation encompassing groups of states is
substituted by self-determined individual differentiation, whereas instead
of being based on the CBDR principle, differentiation is now mainly
based on national circumstances and capabilities of each individual
contracting party.

As an aim for achieving equity and confronting the fact of
inequality with the fiction of equality, changes that have occurred in
IEL, related to differential treatment and differentiated responsibilities,
have inevitably influenced respective changes in the principles of equity
and equality. Equity and equality have become “loose”, determined
on an individual basis and depending on national circumstances and
the capabilities of the parties to a particular environmental agreement.
This will undoubtedly result in further weakening of the already
weak environmental commitments, whereas the equity principle will
be perceived as a tool in the hands of the developed instead of the
developing countries. Namely, if in 1992 CBDR appeared as a necessary
compromise to attract environmentally unaware developing countries
which, at the time, had other priorities, during the second decade of the
21% century it is necessary to make compromises with developed and
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certain developing countries, in order to plead for their participation
in international environmental agreements, with underdeveloped and
developing countries becoming aware that they have been impacted
the most by climate change and other environmental consequences,
inter alia due to their high vulnerability and low resilience capacities.
Therefore, instead of fostering equality through equity and differentiated
responsibilities, these changes have further deepened the inequalities
between the members of the international community. Differentiation is no
longer a means for achieving equity between developed and developing in
a world of substantive inequality; rather it became a constituent element
of an insufficiently defined new concept of equity which is to be achieved
through equally undefined and vague differentiation based on individual
capabilities of each member of the international community. In other
words, the interpretation and application of the principles of equity and
differentiation has always been and will always be dependent upon the
interests of the developed states. If back in the 1990s these states had an
interest to offer strict and collective differential treatment based on the
clear lines of the CBDR principle, in 2010s the interests of developed
states have obviously undergone a significant change, which has resulted
in loose and individual differentiation based on an undefined principle of
equity. Although at some point during the evolution of IEL, differentiation,
as an emanation of equity, had the potential of being perceived as a tool
for fostering substantive equality, it has recently become obvious that
differential treatment does not pursue equality any longer and that it has
departed from it. Differentiation has, also, slowly detached from equity
and started to fulfill objectives other than fairness, such as effectiveness
of international environmental treaties. It now predominantly serves the
purely rational and practical purposes of attracting as many contracting
parties to a particular environmental agreement as possible and better
implementing those agreements once they enter into force.’*

6. CONCLUSION

The reasons for introducing differentiation into international
environmental law were initially distinct from the reasons for

3% Under these circumstances, in which participation and effectiveness definitely
take precedence over fairness in multilateral environmental agreements, the presence and
subsistence of fairness as the key quality of the principle of equity is, in our opinion, best
explained by Voigt, Ferreira (2016, 288). The authors rightly note that “while effectiveness
depends on participation, participation in turn depends on states’ own perception of
fairness and equity with regard to other states’ contributions towards addressing the
problem”. Put differently, the state’s willingness to make environmental commitments
will, among other factors, depend on its own perception of the given treaty’s fairness. A
similar line of reasoning is offered by Ringius, Torvanger and Underdal (2002, 1).
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differentiation in other areas of international law. This distinction is
mainly due to the principle of common but differentiated responsibilities,
which has significantly influenced the understanding of the equity
principle, although it has generally been considered to be just one of
its potential manifestations. Namely, the CBDR principle contains a
significant, though quite specific understanding of fairness, which, at the
time of the Rio Declaration, prevailed over other more pragmatic factors.
By abandoning the CBDR principle, the application of equity in IEL
risks losing this specificity and becoming closer and more similar to the
practical purposes that differentiation has in other areas of international
law.?

By abandoning the CBDR principle, as well as by introducing
multiple and flexible forms of differentiation, the Paris Agreement has
significantly disturbed the relationship between equality, equity and
differentiated responsibilities in contemporary IEL. Initially, in the
community consisting of unequal states, IEL started to evolve based on
formal equality. which was soon substituted by equity and CBDR, so as
to eventually achieve substantive equality. Unfortunately, reality took a
different turn. IEL indeed started its development by establishing formal
equality in the Stockholm Declaration; equality was indeed transformed
into the principles of equity and CBDR in the Rio Declaration and some
of the successive multilateral environmental agreements, but substantive
equality has never been achieved. Instead, with the abolishment of the
CBDR principle in the new climate change regime, IEL risks, though
only formally, being reduced to equity through differentiation, although it
in fact provides for differentiation detached from equity. Differentiation
that does not aim to achieve fairness cannot be viewed as based on
equity. Therefore, instead of establishing ‘“equitable differentiation”,
as an evolving principle of international law for the protection of the
environment,*® it seems that IEL is closer to what may be described as a
principle of pragmatic differentiation.

Instead of being at the forefront of IEL in terms of equitable
outcomes of differentiation, the international climate regime has taken

35 Additionally, Caney (2005, 748) remarked that the influence of the global
distribution of environmental burdens and benefits risks being lost as well, which also lay
in the basis of differentiation at the time when this approach was first introduced in IEL.

36 According to Shelton (2010, 125), however, the equitable differentiation
approach does not rely exclusively on morality and the notion of justice; it also includes
other, more practical aims such as fostering “more effective action on issues of common
concern”. Therefore, in this perspective equitable differentiation is equitable and based
on the sense of fairness, but at the same time it is able to achieve additional pragmatic
aims. Here lies the most important distinction as regards our qualification of “pragmatic
differentiation”, which basically either excludes the element of fairness or leaves it to a
minor, negligible extent.
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a step backward. By opting for the DNC principle, it has reintroduced
loose, individual differentiation based on vague and undefined criteria.’’
Although it should be acknowledged that such a solution represented
the only acceptable compromise between negotiating parties at the Paris
conference, adopted mainly in order to ensure wide participation, it
remains to be seen whether the solution will live up to the other fairness-
free aim for differentiation — assuring better implementation of the
treaty. Indeed, strict and collective differentiation, applied in the Kyoto
Protocol to UNFCC, failed to achieve successful results. Nevertheless,
other, more successful forms of differentiation could have influenced
the architecture of the future climate treaty. An attempt could have been
made to achieve both equitable and pragmatic differentiation by adapting
successful solutions from other multilateral environmental agreements
to the specificities of the climate change regime, such as individual
differentiation at the level of implementation of the treaty, based on
objective and clear numerical criteria.

In order to protect the environment, IEL needs successful
international treaties. Successfully implemented multilateral treaties that
do not pursue equity and fairness are therefore worth more than fair
agreements that gain insufficient acceptance and prove unsuccessful. For
the sake of present and future generations, all the species and the planet
itself, let us hope that the drafters of the Paris Agreement sacrificed equity
for the success of the climate regime.
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Securing free and equal access to water for individuals is foremost an
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theoretical framework for the creation and implementation of rules that can achieve
this objective. This theory is in line with the natural unity of the watercourse that
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is only possible through meticulous and systematic application of positive legal rules
based on limited territorial sovereignty theory, in the spirit of joint management and
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1. INTRODUCTION

Access to water is a vital human need. The United Nations
Convention on the Law of the Non-navigational Uses of International
Watercourses (UN Watercourses Convention) was the first water-related
international agreement introducing the term “vital human needs” which
has been defined as “sufficient water to sustain human life, including both
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drinking water and water required for the production of food in order
to prevent starvation”.! Thus, it seems reasonable to assume that what
is intended by using the term “vital human needs” is to give special
attention only to the most essential needs in order to prevent death from
dehydration or starvation (International Law Commission (ILC), 1994,
para. 4, McCaffrey and Rosenstock 1996). In international law, a soft
norm of the right to water is currently under formation,? based on the
much wider approach to vital human needs that can be found in the
2002 General Comment on the Right to Water, attached to the 1966 UN
International Covenant on Economic, Social and Cultural Rights, which
uses the term “personal and domestic uses”, comprising drinking water,
personal sanitation, washing of cloths, food preparations, and personal
and household hygiene.* Following the recognition by the General
Comment, on 28 July 2010, the United Nations General Assembly
recognized the human right to water and sanitation in Resolution 64/292.*
It acknowledged that clean drinking water and sanitation are essential for
the full enjoyment of life and all human rights. World Health Assembly
Resolution 64/24, of May 2011,° and Human Rights Council Resolution
18/1,% also recognize the right to water and call upon the water and
sanitation sector to progressively achieve the full realization of the
right to safe drinking water and sanitation for all. The human right to
safe drinking water and sanitation continues to be affirmed by the UN
Human Rights Council and continues to be observed, particularly by the
Special Rapporteurs on the right to safe drinking water and sanitation.
The World Bank report on the human right to water extends its normative
content beyond the provision of water for drinking purposes to water for

U Article 10.1.1, Adopted by the General Assembly of the United Nations on
21 May 1997. Entered into force on 17 August 2014. See General Assembly resolution
51/229, annex, Official Records of the General Assembly, Fifty-first Session, Supplement
No. 49 (A/51/49).

2 Under the term soft norm a large corpus of legal rules in international

environmental but also other field of public international law can be described. Those
are norms that can influence the conduct of addressees due to its normative value but
are lacking liability and enforcement mechanisms to secure compliance (Dunoff, Ratner,
Wippman 2015). The term itself might be misleading (Blutman 2010) but has been
consistently for a long time.

3 UN Committee on Economic, Social and Cultural Rights, General Comment

No. 15, The Right to Water, International Covenant on Economic, Social and Cultural
Rights (29" Session, 26 Nov 2002) UN Doc E/C 12/2002/11.

4 UN General Assembly Resolution 64/292 “The human right to water and
sanitation”, adopted 28 July 2010 (A/64/L.63/Rev.1 and Add.1).

> World Health Assembly Resolution 64/24 “Drinking-Water, Sanitation and
Health”, adopted 24 May 2011 (A64/24).

® Human Rights Council Resolution 18/1 “The human right to safe drinking
water and sanitation”, adopted 28 September 2011 (A/HRC/18/L.1).
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environmental hygiene and health generally, as well as for growing food
(Salman, MclInerney-Lankford 2004).

Regardless of the differences in the definition of this term, there
is no doubt that sufficient water to sustain human life, including both
drinking water and water required for the production of food, in order to
prevent starvation, is a conditio sine qua non of human life. Thus, if we
are speaking of water as a human right, it cannot be denied that every
person, without discrimination, should enjoy the freedom of access to
adequate quantity and quality of water. At the same time, every person
should have, as much as possible, the equality of access to adequate
quantity and quality of water.

Is there a sufficient material basis in our world to make this right
viable? There is no doubt that enough freshwater in the world exists
to meet the existing and future free and equal access of the world’s
population to it (Gleick 1993, 3—4). These adequate quantities, however,
are poorly distributed. In some regions of the world severe drought leads
to desertification, while in others heavy floods cause massive pollution
of freshwater resources. Global climate patterns provide ample access to
water in some regions only during winter seasons, while causing deficit
during summer. Climate change leads to unpredictable precipitation
patterns in other regions which causes unexpected multi-seasonal droughts.
Thus, water allocation to secure free and equal access of individuals to it
must take into account all these factual inequalities of access and natural
obstacles to the freedom of water use.

Thus, the activity of securing a free and equal access for individuals
to freshwater is necessarily conditioned by some idea of redistribution of
this natural resource. Such a redistribution process inevitably brings into
play the competing priorities of different uses and users. To complicate
this equation further, since most water resources traverse political
boundaries, these competing priorities often become regional conflicts
between riparian states. Therefore, the redistribution rules must become
international in nature. This is why international water law plays a crucial
role in securing equality and freedom of access to water for all human
beings.

However, for international law to be efficient in the quest for
securing free and equal access to freshwater resources, its rules that
relate to water allocation and use must be informed by a theoretical
framework that recognizes this freedom and equality of the interests of
individuals. States that have sovereignty over natural resources based on
their territory represent the interests of their citizens’ needs for water, but
from this the conclusion does not automatically follow that international
rules for allocation and use of water resources, which are established by
states, will faithfully defend these interests. On the contrary, selfish state
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interests and half-baked compromises between competing interests can
exclude completely, or just partially satisfy the interests of the people on
the other side of state border.

The ideal understanding of the international regulation of freshwater
would be that, since all human beings need water for their subsistence,
it can be said that all freshwater should be shared by the community of
human beings. Therefore water should be treated as the common property
of mankind. This is, however, not the case in contemporary international
relations. The legal status of freshwater resources in international law is a
status of so-called common-pool resources, which are partially excludable
and rival. (Ostrom 2015, 30-33). This means that only the riparian
states enjoy access to them for purposes other than navigation and that
their benefits are therefore partly excludable. In contrast to open-access
commons, such as high seas fisheries and the electromagnetic spectrum,
non-riparians have no access to water resources and cannot benefit from
them directly (Benvenisti 1996, 393). The benefits from the use of water
resources are an object of rivalry between riparians, since any unit of
water diverted or polluted by one of them reduces the quantity and quality
available to others. This manner of use of common-pool resources leads
to the well-known “tragedy of the commons” syndrome, in which each
of the users receives direct benefits from its one-sided use of common
resources, while costs of the act are borne by all users (Hardin 1968,
1243), which creates woeful inequalities and restricts freedom of use.

Instead of the “common property of mankind” concept, for water
to be accessible to everyone freely and equally it is enough to create a
theoretical framework that would take different interests for its use as an
integral whole. In other words, instead of trying to balance competing
interests, it is preferable to establish joint mechanisms of water use
that would eliminate the obstacle of state sovereignty, which defends
particular interests. International water law legal doctrine has identified
four principal theories of water allocation. These theories are more or less
supported by state practices. These are: a) absolute territorial sovereignty,
b) absolute territorial integrity, c¢) limited territorial sovereignty, and d)
community of interest theory. Of these four theories, the first two can
be described as slightly outdated, rarely used in practice, and completely
lacking support in contemporary legal doctrine. First one retains for one
riparian state the exclusive right of usage (see more in McCaffrey 1996),
while the other excludes all possible uses that would interfere with the
natural flow of a watercourse, which virtually renders the water resources
useless (Rahaman 2009). Theory of limited territorial sovereignty is based
on the assertion that every state is free to use shared watercourses flowing
on its territory as long as such utilisation does not prejudice the rights and
interests of the co-riparians. It forms the basis of customary international
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water law. However, key positive legal rules that have been designed in
the framework of this theory, equitable and reasonable utilization, no-
harm rule and procedural principle of cooperation, do not eliminate the
possibility of legal outcomes in individual cases of water allocation that
would disable free and equal access to water.

Free and equal access to water can be optimally secured if water is
regarded as an indivisible resource, over which all the users of a particular
watercourse share a right of use. This does not mean that every person
in the world will be given an equal share in water and that freedom of
use can be guaranteed everywhere in the same manner. This means only
that water in an international watercourse will be used in the interests of
a community that depends on that particular watercourse for its water
needs. Thus, the guarantee of a free and equal access is a particular and
not a global guarantee, in line with the nature of international water law,
which is globally only regulated by framework agreements (the UN
Watercourses Convention is the best example of this), but the legally
binding rules, which actually provide for access to water resources,
are contained in particular watercourse or regional treaties. Therefore,
inequalities between different regions in terms of water abundance cannot
be erased by any legal theory, since they exist no matter the wishes of
legal academics and practitioners. However, what can be secured is the
management of water resources that uses these resources in the common
interest of users of a particular watercourse.

This article explores the fourth principal theory of water allocation,
the community of interest theory, since it is the author’s opinion that this
theory is the most suitable framework for creation and implementation of
rules on water use that satisfy requirements of freedom and equality of
access for human beings to water resources on a particular watercourse.
This theory is based on the idea that riparian states share a common interest
in using the international watercourse. Whereas the doctrine of limited
territorial sovereignty merely connotes unilateral restraint, the concept of
a community of interests evokes shared governance, joint action across an
entire unified system (McCaffrey 2010). At face value, it seems logical
that only joint and integral management of the whole watercourse system
can ensure optimal use of water and respect of freedom and equality of
access to water for all watercourse users. However, as it will be shown, the
theory of the community of interest has not exerted a substantial influence
on positive international law, and state practices that are inspired by it
are sparse (part I). On the other hand, writings of scholars that support
the author’s theoretical approach are abundant, but the majority are those
classical authors who were inspired by natural rights theory and modern
environmentalist theory, which means that doctrinal consensus about the
practical value of this theory is far from being achieved (part II). Finally,
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the jurisprudence of international courts and tribunals — generally a thin
corpus of law in this field — has some ground-breaking judgments in
favour of this theory to show, however their influence on actual state
practices must not be overvalued (part III). It seems then that the only
way to implement community of interest theory in positive legal rules is
not to transform them completely, but to try to infuse existing norms with
its essential meaning in the process of implementation, which is possible
since legal norms of general nature in this field are worded in a manner
that leaves room for creative interpretation (part IV). At the end of the
article the conclusion based on all previous arguments is given.

2. COMMUNITY OF INTEREST IN STATE PRACTICE

Although the topic of this article is about non-navigational use of
international watercourses, we will start the analysis with some examples
of state practice that relate to navigation on international rivers, since
they were historically the first to cause disputes among states over access
to water. The first traces of state practices inspired by the community of
interest theory in literature are usually connected with U.S. Secretary of
State Thomas Jefferson, who wrote a letter to the U.S. President George
Washington expressing his legal advice on the matter of the freedom of
navigation in the Lower Mississippi River, at the time under sovereignty
of the Kingdom of Spain (Vitanyi 1979, 30). Jefferson states in his letter
that the ocean is free for all the people and rivers for their inhabitants
(ibid., 31). Jefferson argues in line with the generally accepted position
of international legal doctrine at the time, which was founded on the
theory of natural rights. That same year French Government adopted a
decree upon the opening for navigation of the river Scheldt in which it is
stated that watercourses are a common and unalienable property of all the
regions through which they flow (Le Fur, Chklaver 1934, 67). All these
natural legal ideas stem from the natural phenomenon of the physical
unity of the watercourse. There are also other examples of this idea that
international rivers are common to all riparians: Treaty of Teschen, signed
between Austria and German electoral state of Palatinate of 1779, which
states that certain rivers will be common to these two countries if they
are situated on their borders (Berber 1955, 23), and the so-called Imperial
Recess of 1803 (Reichsdeputationschauptschluss) which regulates the
status of Rhine from the borders of the Bavarian state to the Swiss
border, calling it a common watercourse between the French Republic
and the German Empire (ibid.). In the same spirit was concluded also
the Treaty of 14 May 1811, on the border demarcation between Prussia
and Westphalia, which proposes that “although the thalweg of the Elbe
is a border between two sovereigns”, between themselves, “the river
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would always be considered common for both kingdoms for purposes of
commerce and navigation” (Vitanyi 1979, 37). All examples so far were
related to contiguous watercourses, while one example of community of
interest approach related to a successive watercourse can be found in the
Treaty on Peace and Friendship between France and Batavian Republic
of 1795, which was inspired obviously by a French governmental decree
on the river Scheldt (ibid., 34). The definition of common watercourses
was some 100 years later broadened to include contiguous lakes as well,
since in the Treaty of Karlstad from 26 October 1905, signed between
Sweden and Norway, Article 4 states that lakes and watercourses that
form a border between two countries, or are situated on the territory of
both, or flow into named lakes and watercourses, would be considered as
common (Berber 1955, 24).

However, these early historical examples of the acceptance of
community of interest theory disappear completely from state practice
around the turn of the 20 century, and only at the end of this century
of creation of positive general international water rules can we find new
examples. McCaffrey opines that this is a consequence of natural law
theories being suppressed by legal positivism (2010, 152). However, with
a change of historical context caused by a development of the law of
environmental protection and global move for sustainable development
in international relations, many international treaties at the end of the
century adopt this approach.

For example, the idea that international watercourses are common
goods is strongly expressed in the Protocol on Shared Watercourse
Systems in the Southern African Development Community (SADC)
Region (1995).” This agreement uses the term “shared watercourse
system” which is defined in the Article 1 as “a watercourse system
passing through or forming the border between two or more basin states”.
The term “shared watercourse” is very similar to the term community
of interests on the watercourse of the riparian states. Article 2 confirms
this similarity when it says that members of the development community
“undertake to respect and apply the existing rules of general or customary
international law relating to the utilisation and management of the
resources of shared watercourse systems and, in particular, to respect
and abide by the principles of community of interests in the equitable
utilisation of those systems and related resources”.

7 Protocol on Shared Watercourse Systems in the Southern African Development
Community (SADC) region signed at Johannesburg, 28 August 1995, http://www.fao.org/
docrep/w7414b/w7414b0n.htm, last visited 20 July 2019. The agreement was prepared and
adopted by eleven African countries of this region, including Angola, Botswana, Lesotho,
Malawi, Mozambique, Namibia, Eswatini (formerly Swaziland), Zambia, Zimbabwe and
Southern Africa. In the meantime a new revised protocol was adopted but still has to be
brought into force.
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Similar provisions are found in the Agreement between Namibia
and South Africa on the Establishment of a Permanent Water Commission
(1992). Article 1 of the Agreement states that the objective of the
Commission is to “act as technical adviser to the Parties on matters relating
to the development and utilisation of water resources of common interest
to the Parties”. The idea of common interest in the issues regulated by the
Agreement is essentially the same as the idea of the community of interest
in international watercourse. Obviously some linguistic differences
between common interest, community of interest, common rivers or lakes
do not change the essence of the idea — that all riparian states must treat
the freshwater resources of the international watercourse as a common
good. Every treaty, regional or bilateral, that regulates watercourses in
the framework of the theory of the community of interest contains at least
some of the options. The Agreement between the Federal Republic of
Nigeria and the Republic of Niger concerning the equitable sharing in the
development, conservation and use of their common water resources even
interchangeably uses the terms shared river basins and common water
resources.® The International Law Commission also uses in its Draft
Articles for the UN Watercourses Convention the expression “use of
waters that represent a common natural good” (ILC, 1994). To summarise,
differences are non-existent, these are all different expressions for one
concept, one idea, the idea of the community of interest of watercourse
states in the use of its water resources. These water resources are shared,
but not physically divided, since that would be impossible due to the
nature of water as a physical substance. Shared water resources implies
that they are common, and that the whole watercourse is common. Even
though the formal legal logic cannot institute a common ownership over
them, there exists a community of interest for their use.

So far, we have concentrated on the African continent in presenting
state practices, however instances of the community of interest approach
are visible in Latin America as well. The Agreement between Bolivia and
Peru concerning joint utilization of the waters of Lake Titicaca (1957)
states in Article 1 “two countries have joint, indivisible and exclusive
ownership over the waters of Lake Titicaca”.’ This is an upgrade of the
previous examples since here it is expressly mentioned that the riparians

institute joint ownership, although it is not clear from the Agreement
8 Agreement between the Federal Republic of Nigeria and the Republic of
Niger concerning the equitable sharing in the development, conservation and use of their
common water resources, done at Maiduguri, 18 July 1990, http://www.fao.org/docrep/
w7414b/w7414b10.htm, last visited 20 February 2014.
9 Agreement between Bolivia and Peru concerning a preliminary economic study
of the joint utilization of the waters of lake Titicaca, signed at La Paz, on 19 February

1957, http://www.colsan.edu.mx/ investigacion/aguaysociedad/proyectofrontera/1957.pdyf,
last visited 20 April 2014.
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whether any specific institute of shared property in the legal sense is
created besides the management policy which recognizes a community of
interest. However, in the exchange of letters during 1992 and 1993 two
states agreed to establish a binational authority to implement a binational
master plan for the lake (McCaffrey 2010, 154). This authority is still not
operational.

Actually, the only example of aliving and functioning joint ownership
organization for the management of the international watercourse globally
is the Senegal River Basin Development Organization (Organisation pour
la Mise en Valeur du fleuve Senegal — OMVS), a regional cooperative
management body for the Senegal River which currently includes
Guinea, Mali, Mauritania, and Senegal. Created in 1972, following
several years of severe drought, the OMVS’s common facilities on the
Senegal River are operated under a joint, indivisible ownership regime
among the riparian states.! The riparians share joint responsibility for
the management and operation of the two existing dams. This framework
has particularly strong implications for financing arrangements.!! The
OMVS Member States jointly guarantee the repayment of principal and
interest on any loans made to the organisation for the construction and
operation of the common facilities. This “communitisation of interests”
within the framework of the OMVS allows water infrastructure to be
anchored in one State’s territory without hindering other Member States
from exercising their rights (Gander 2014). In this sense, the status of
the Diama and Manantali, the two dam installations on the watercourse,
represents a perfect example of water use cooperation on an international
watercourse in order to produce energy, provide drinking water, and allow
irrigation and navigation (Schemeier 2012; Kauffman 2015).

Instead of creating joint ownership organization, states have so
far concentrated on establishing joint programs for the development of
international watercourse systems, without paying attention to political
borders. Some of the examples that more prominently accentuate
community of interest are the Agreement for the utilization of the Nile
waters between former U.A.R. (Egypt as successor) and Sudan.!? However,
other Nile River riparians'® consider these agreements anachronistic

10 Convention portant création de ’'OMVS, 11 March 1972, Nouakchott.

1" See Convention relative aux modalités de financement des ouvrages communs,
12 March1982, Bamako.

12° United Arab Republic and Sudan Agreement For The Full Utilization of the
Nile Waters, 8 November 1959, Cairo, http://internationalwaterlaw.org/documents/
regionaldocs/uar_sudan.html, last visited 20 July 2019.

13 The Nile River is the longest river in the world covering nearly 7,000
kilometres. It traverses eleven countries in Africa: Burundi, the Democratic Republic of
Congo (DRC), Egypt, Eritrea, Ethiopia, Kenya, Rwanda, Sudan, Tanzania, Uganda and
South Sudan.
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holdovers from the colonial era and want them abrogated and replaced by
a new international watercourse legal regime that enhances equity in the
allocation of the Nile River’s waters. Egypt and Sudan, however, insist
that the existing Nile Waters Agreements be maintained or that, in the
event a new legal regime is established, Egypt’s historical rights — those
granted by the original agreements — should be honoured (Adar, Check
2011). Another is the Columbia river treaty between the United States and
Canada,' which is concentrated on cooperation in the common interest
in developing water resources of Columbia for hydropower generation
and control of floods, but is rather outdated in view of the development
of international environmental considerations from the days when it was
concluded (1961) (Firuz 2012, 173).

An interesting legal arrangement that recognizes a common interest
in sharing joint water resources is the Yarmouk river agreement between
Jordan and Syria,'® which created a sort of a barter agreement whereupon
Syria restricted its right to use the water above the dam in exchange for
75% of the energy generated by a water-powered plant, whereas Jordan
obtained greater water rights in exchange for electricity. However, due to
Israel’s protests and political instability in Syria, the agreement was never
fully implemented (Szwedo 2018, 158—159). Similar electricity-for-water
arrangements were successfully implemented in the case of the treaty
between Switzerland and France on the development of hydropower
potential of the river Rhone (Verzijl 1970, 290) or the treaty between the
USA and Canada relating to the uses of the waters of the Niagara River.!®

Finally, a most developed aspect of the implementation of the
community of interest theory in international water law are the joint
institutional mechanisms for management of shared water resources. More
than a hundred international river commissions have been established
so far, geographically spread all over the globe, and they all share the
purpose of managing day-to-day non-navigational uses of international
watercourses (Vuci¢ 2018, 25, fn. 23; Dombrowsky 2007). Their great
number and the fact that they were founded by states that intensively use
their water resources implies that institutional cooperation is a natural
consequence of a great interdependence of riparian states. Numerous

14" Treaty relating to cooperative development of the water resources of the
Columbia River Basin, done 17 January 1961, http://www.internationalwaterlaw.org/
documents/regionaldocs/columbia_river1961.html, last visited 20 July 2019.

15 Agreement concerning the utilization of the Yarmouk waters, 3 September 1987,
Amman, http.//www.internationalwaterlaw.org/documents/regionaldocs/Jordan-Syria-1987.
pdf, last visited 20 July 2019.

16 Treaty between the United States of America and Canada relating to the uses
of the waters of the Niagara River, signed at Washington, 27 February 1950, Attp://www.
internationalwaterlaw.org/documents/regionaldocs/niagral 950.html, last visited 24 July
2019.
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and important functions are relegated to these authorities, in some cases
they can adopt and even implement plans for the development, use
and protection of international watercourses. Although, this is still far
from joint ownership, we can agree with Lipper that these international
commissions are the best indicator of factual recognition of the community
of interest in the state practice (1967, 39).

To conclude this section, although various international agreements
recognize the existence of the common interest, or community of interest
in the access to water contained in international watercourse, they do
not automatically create legal institutes that would transfer this notion to
the concept of joint ownership over these resources (with the exception
of the case of the OMVS). Rather, they create joint institutional bodies
for management of watercourses or joint plans and programs for their
development. However, these institutions, in order to effectively realize
the community of interest in practice, would have to encompass all the
riparians of the particular watercourse, to establish solidarity mechanisms
in times of water crisis, and to ensure that their management is safe from
the influence of regional hegemons that may subvert their institutional
capacity for their own interest and not the communal, therefore preventing
the realization of free and equal access to water of all the citizens that
depend on the particular watercourse for the satisfaction of their vital
human needs.

3. APPROACH OF LEGAL DOCTRINE

One must start with Grotius when one wants to discuss international
law and community of interest. In his famous work, he argued for the
establishment of joint ownership of the watercourse by the riparians
(Grotius 2001, 29). Grotius found roots of the community-of-interests
doctrine in Roman law, which treated water resources as res publicae
jure gentium, not subject to private appropriation or free disposition.
Building this notion into natural law, Grotius and other authors reaffirmed
the conceptualisation of rivers as “common property”, arising from the
physical unity of a river system, seen as a public good in which everyone
shares an interest.

Speaking about the opening of the Scheldt to international
navigation, Schlettwein states that the river is a God-given joint property
of all riparians. None of them has the right to keep for itself exclusively
the right of use of such a river, and none can take this right from the
others. Even if one is forced by the other to cease the navigation, this
would not be legally binding, since it was always unjust to take from
someone the right to use an object that was meant by the Creator to be
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common property (1785, 11-12). Both authors are influenced by the
natural law doctrine which does not discriminate between navigational
and non-navigational uses when it comes to community of interests on
the watercourse.

In the 19™ century, Carathéodory, as another follower of the same
school of thought, writes that a nation did not create the river and therefore
cannot have exclusive right to use it. In his words, it would be the greatest
injustice to purport a theory of usage that would strip other countries
of their natural rights to use the river without causing any damage to
other riparians’ interests whatsoever (2010, 32). However, Carathéodory
limits the community of interests to naturally made watercourses, which
logically excludes man-made canals. Another weak point of his theory
for the purposes of the community of interest is that he actually adopts a
limited sovereignty approach, since he expands on the notion of damage
and its prevention, as the limits to the otherwise sovereign unilateral use
of the river by an individual riparian.

At the beginning of 20 century, Farnham also follows the same
stream of thought, stating that the river that flows through the territory
of several states forms their common property. It is his opinion that, as
a gift of nature to the humanity, a river must not be appropriated by any
particular group of people that would unilaterally impose their rights of
use on others (1904, 29). Continuing on his work, Lederle, expressly
supports the idea of common ownership of international watercourses,
but with a slight reserve. He is concerned about the real possibility of
implementation of this idea to the hard fact of territorial sovereignty.
Therefore, he splits the idea of the community of interest into two
legal principles: the principle of joint ownership of flowing water, and
the principle of territorial sovereignty over a watercourse. His joint
ownership over water resources resembles a vital human needs approach
of the UN Watercourses Convention, since he proposes that this regime
would regulate the use of water for personal needs (drinking, washing,
food preparation), while for other purposes (hydropower production,
irrigation, grazing), unilateral use is allowed insofar as it does not cause
damage to other riparians (here Lederle stands on the position of limited
sovereignty theory) (see more in Lederle 1927, 700).

Huber is of the opinion that analogies with municipal legal institutes,
such as Roman property law, are ill-conceived for the conditions of
international relations, due to territorial sovereignty obstacle. Therefore,
Huber argues not for common ownership over a part of territory-
watercourse, but on the equal right of use (1907, 161-162). Of course,
we can agree with Huber that analogies are never successful when legal
transplantations pass between completely different social realms, but the
idea of joint ownership is in essence the idea of joint right of use and
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enjoyment of fruits of usage, whereas the third aspect of ownership —
disposal — is unimaginable with the ownership of a watercourse itself.
However, the disposal of water resources, for example as a measure of
redistribution of water resources from water-rich regions to water—scarce
regions, should be encouraged if it is done in the common interest of all
riparians.

In the second half of the 20" century, specifically in 1985, with
the rise of legal positivism in doctrinal thought, Godana was able to
argue that the idea of the community of interest was inadequate to be
a legal principle of international law that governs watercourses, since
its implementation would require a much more developed state of
international infrastructure (1985, 49). Just four years after, Caflisch
is already more optimistic, arguing about the idea in naissance that
common natural resources that lie outside of national jurisdictions should
be regarded as a common heritage of mankind, including there already
internationalized goods such as the high seas, Moon and other celestial
bodies, geostationary orbits and transmission frequencies. Caflisch states
that these goods are or should be regulated by international institutions
of universal character, in the interests of all the states in the international
community. Therefore he implies that the same analogy can be made in
relation to international watercourses. Obviously, he continues, riparian
states form a certain community that ignores state borders, and a simple
division of waters, however equitable, would not guarantee an optimal
method of development for the watercourse system. From this flows the
idea of “denationalization” of international watercourses and the transfer
of authority to manage and use them from the state level to an international
organization formed to regulate this management and use. Caflisch opines
that treaty regimes that create international river commissions lack the
integrative effect to transform international watercourses into a common
property of riparian states, and asks whether the joint authority to use the
water goods can also be observed as the emanation of the community of
interests in practice. He concludes that condominium over a watercourse
is inappropriate for another reason. In the case of condominium, every
riparian state could veto new uses of a watercourse, which would in effect
lead to the theory of absolute integrity’s deadlock (Caflisch 1989, 59-61).
Therefore, he opts for a community of interest approach, which creates
common right of use without instituting common ownership.

The community of interest approach in the legal doctrine
is sometimes downplayed as something not truly revolutionary in
comparison with existing factual and legal state of affairs. It is said that
this theory simply recognizes the situation that exists on the watercourse,
that all riparian states have an interest in using it, but does not create in
itself any legal obligation to use it in the interests of free and equal access
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to water for everyone. Unless there is a treaty established between the
riparian parties, which explicitly obligates them to secure free and equal
access, it is not at all certain that the simple sense of community between
them will lead to optimal solutions of water distribution (see Fitzmaurice,
Elias 2004, 14). Therefore, these authors tend to tread a backdoor
path to get to the more or less same result. They turn to international
environmental influence on water regimes and there find the emanations
of the community of interests.

Thus, the so-called ecosystem approach to water management
focuses on the whole ecosystem of which a watercourse is just a part.
Besides water, the equation also includes the living species and their
physical environment connected to water. Therefore, limits on state
sovereignty come not from the community of interests in water use but
rather from the more general need to protect and conserve the ecosystem
itself (see Teclaff 1991, 355-370; Brunée, Toope 1994, 72; Mclntyre
2004, 1-14; Tza 2004, 40-46).

There is no doubt that the ecosystem approach to water
management creates the need for communal practices, since it further
ties the interests of various actors, not just states themselves, but also
environmental NGOs, business sector, local communities — basically
all societal groups. This modern strand of legal doctrine observes
private actors, such as business entities, as actors of equal importance
to states in the communal management of water resources and even
tries to read this into the provisions of UN Watercourses Convention.
They especially accentuate following provisions of the Convention
that represent the community of interest among private industrial and
commercial sectors from riparian states that use common water resources:
(1) prevention, control and reduction of transboundary impact by taking
such measures as the application of best available technologies (Article 3.1);
(2) consideration of existing lists of industrial sectors or industries and
of such hazardous substances in international conventions or regulations,
which are applicable in the area covered by the Convention (Article 3.2);
(3) protection of information related to industrial and commercial secrecy
(Article 8); and (4) exchange of best available technology, particularly
through the promotion of the commercial exchange of available technology
and of direct industrial contacts and cooperation, including joint ventures
(Article 13.4) (Samvel 2018, 6).

4. COMMUNITY OF INTERESTS IN INTERNATIONAL
JURISPRUDENCE

Two key decisions of international adjudicatory bodies are
especially important for the analysis of the community of interest theory.
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First is the decision of the Permanent Court of International Justice in
the River Oder case.'” The background of the case is as follows: the
Treaty of Versailles established an international commission to rework
international regulations pertaining to the Oder River and its tributaries.
Poland disagreed with the commission’s assertion of jurisdiction over two
tributaries within Polish territory, because the tributaries were found to be
“navigable” and to “naturally provide more than one state with access to
the sea”, however the Court held that jurisdiction extended to navigable
tributaries within Polish territory. The Court did not rely on the treaty
establishing the international commission in its judgment, since it found
that textual analysis of the relevant provisions cannot give the requested
answer. Instead it cited principles that regulate international water law
in general. Therefore, it reasoned that when one particular watercourse
traverses the territory of more than one state, the requisites of justice and
necessity require that a simple right of passage through a river. as a limit
to territorial sovereignty of the state upon whose territory the passage is
requested, is not enough. The optimal solution for free and equal access
to the waters of the Oder for all riparian states was in the fact of their
community of interests. This community of interests forms a basis for a
shared right of access, which excludes any privileges and creates perfect
equality.

Although the issue in this case was navigation, it can be interpreted
that the Court, in citing general principles of international water law
assumed that they would be valid for non-navigational uses of waters
as well. The court regarded community of interest as a fact, which is a
consequence of the physical unity of the watercourse, as a natural system
that traverses political borders and therefore unites territories of various
states in one community, dependent on it for its vital needs. The Court
also pointed out that community of interest is a requirement not only of
the necessity of factual interdependence, but of justice, which relates to
our notion that community of interest is the best option for securing free
and equal access to water.

The second case is the decision of the International Court of Justice
(ICJ) in the Danube Dam case.’® In 1977 Hungary and Czechoslovakia
signed a treaty obligating the states to cooperate in the construction of
a system of dams and locks along a section of the Danube River that
formed the border between the two countries. Construction commenced in
1978 but progressed slowly due to political and economic transformations
in both states. In 1989, Hungary abandoned the project, justifying its
decision with claims of changed circumstances and impossibility. In 1993,

17" Case Relating to the Territorial Jurisdiction of the International Commission of
the River Oder, Series A.-No 23, Judgment of 10 September 1929.

18 Gabgikovo-Nagymaros Project (Hungary/Slovakia), Judgment of 25 September
1997, 1.C.J. Reports 1997, p. 7.

91



Amnamu [lpaBHor dakynrera y beorpany, romuaa LXVII, 3/2019

Czechoslovakia peacefully separated into two nations: the Czech Republic
and Slovakia. Slovakia assumed its predecessor’s responsibilities under
the treaty because the planned hydraulic system fell within its territory
along the Danube River. After continued negotiations failed, Slovakia
devised “Variant C”, an alternative plan to complete the project. Under
Variant C, Slovakia dammed the Danube and appropriated between 80%
and 90% of the river water. The dispute came before the International
Court of Justice in 1994 and was decided in 1997. The Court rejected
Hungary’s claims of changed circumstances and impossibility but
also concluded that Slovakia, by putting Variant C into operation and
unilaterally taking control of a shared resource, had violated international
law and the 1977 Treaty. Ultimately, the Court ordered the parties to “re-
establish co-operative administration of what remains of the Project”.

The ICJ cited its predecessor in River Oder in regard to the
community of interest concept, adding that modern development of
international law has confirmed this principle for non-navigational uses
of international watercourses. The ICJ found proof for this statement in
the adoption of the UN Watercourses Convention. Following the same
line of reasoning, the ICJ labelled Slovakia’s breach of Hungarian right
to equitable and reasonable utilization of common water resources a
consequence of its disregard for proportionality. Finally, the remedy
ordered by the ICJ was to continue with cooperation, as this is only
inevitable since the two countries are in the community of interest, and
only joint management can lead to legality of the use of common resource,
regardless of their unilateral wishes. Therefore, the ICJ concretised the
theory of the community of interest into a practical guide for fulfilling
of positive legal obligations, which were conceived as limits to territorial
sovereignty in the first place — equitable and reasonable utilization and
procedural principle of cooperation.

The ICJ continued to confirm the community of interest doctrine in
its decisions in Gulf of Fonseca,® and Pulp Mills.?° However, its arguments
fell short of detailing concrete legal rights and obligations. In Gulf of
Fonseca the ICJ Chamber concluded that the existence of a community
of interest among Honduras, El Salvador, and Nicaragua was “not open to
doubt” with regard to sovereignty over the waters of the Gulf of Fonseca.
The Chamber deemed a condominium or shared sovereignty arrangement
involving Fonseca’s waters “almost an ideal juridical embodiment of
the community of interest’s requirement of perfect equality of user”.
In Pulp Mills, the Court held a treaty-based commission: “established
a real community of interests and rights in the management of the

19 T and, Island and Maritime Frontier Dispute (El Sal./Hond.: Nicar. intervening),
Judgment, 1992 1.C.J. 351, 407 (Sept. 11).

20" Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, 2010 1.C.J.
Rep. 14., 281 (Apr. 20).
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River Uruguay and in the protection of its environment”. The limited
application of the community of interest standard nevertheless mandated
that the commission “devise the necessary means to promote the equitable
utilization of the river” (see more in Vuci¢ 2017).

5. CONCLUSIONS

The theory of the community of interest is one of the four principal
theories for water allocation in the international context. Among those
four theories, we argued that the theory of the community of interest is
the optimal theoretical framework for the creation and implementation
of rules for water allocation that ensure free and equal water access for
riparian-states and individuals that depend on the particular watercourse
for satisfaction of their vital human need for water.

However, the analysis has shown that the status of this theory
in positive international law is subordinate to the dominant position
of the theory of limited sovereignty. With the exception of the case of
the Senegal River basin and its legal regime, which implements fully
community of interest by instituting joint ownership and management over
the organization for the use of waters of Senegal, all other treaty regimes
are based on limited territorial sovereignty, implementing in their legal
regimes cooperation (in the form of joint intergovernmental commissions
and programs of management that serve as forums for coordination of
competing interests of usage), restraint (rules on prevention of significant
transboundary harm from unilateral use), and unilateral utilization
(supposed to be equitable and reasonable).

Even though the early doctrinal approach gave primacy to
community of interest theory, since it was in accord with natural law
concept, legal positivists, always on the alert when state sovereignty
is perceived as threatened, discarded this theory as unrealistic since it
does not respect the sovereign control of the state over natural resources
situated in its territory. Modern theoretical approaches that included
environmental considerations in the water allocation procedures, again
started promoting community of interest theory, now under the pretext
of the ecosystem approach. It remains to be seen how climate change,
pollution and population growth, as factors that further endanger freedom
and equality of access to water, will influence legal thought. At the
moment it can be said that it is a tie between limited sovereignty and
community of interest academics.

Jurisprudence for its part strongly encouraged community of interest
idea as a fact, which must be taken into account when implementing legal
rules for use of international watercourses. However, it found community
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of interest already identifiable in general principles of international water
law and especially procedural principle of cooperation, without further
specifying its contents.

Clearly, the main flaw of the community of interest theory is its
vagueness. It is easy to say that the unity of the international watercourse
creates a community of interest of the entities dependent on its use for
satisfying their vital human needs. The difficult part is to ascertain which
precise legal rights and obligations flow from this fact. Free and equal
access to water can be cited as one, but what does it entail? A human right
to water, basin-specific, enforceable in front of international bodies tasked
with management of the international watercourse? This type of right is
non-existent in positive international law. Optimal utilization of common
water resources, which will enable free and equal access due to all the
interests of use being taken as a whole? This is more alike a procedural
guarantee of freedom and equality of access, and it can be argued that
community of interest theory is exactly that —a joint management system
for the purpose of using available resources to maximize satisfaction
of the individual needs of water users. It is argued, in this context, that
“countries may develop a river basin more efficiently and equitably,
if the focus is less on the gallons used by each country and more on
the potential or real economic benefits that can be derived from joint
management”, (Hunter et al. 2002, 808). In other words, “if compared
to interstate cooperation founded on limited territorial sovereignty, a
community of states would be better suited for promoting equitable and
reasonable use; the fair sharing of benefits and costs directly or indirectly
associated with cooperation; and the effective protection of aquatic and
related ecosystems and the services they provide for human development
and a healthy environment”, (Rocha Loures 2016, 224-225).

Community of interest is not a condominium, but rather a sort
of large neighbourhood (Rodgers 1991, 163). These neighbours should
not be only limited in their activities concerning common spaces, as the
theory of limited sovereignty suggests, but encouraged to work jointly on
every aspect of use of common spaces. Additionally, to ensure sustainable
use of their common space and free and equal access of every member of
their community to it, they must not only strive to maximize the benefits
of use for present members of the community, but also take care of the
protection and preservation of the common space for the generations
to come. This arduous task is only possible in careful and meticulous
everyday management and long-term developmental planning in unison
among the riparian states.

The theory of the community interest would play the role of
theoretical framework for this management and planning, and further
inform the application of general legal principles such as equitable
and reasonable utilization, no significant harm, co-operational rules
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(notification, prior consultations, information exchange, negotiations),
protection of the environment. This is the only role community of interest
theory can play in the present state of international water law, due to
sovereign restrictions, lest other countries take the example of the Senegal
River riparians and start instituting real communities for management
and planning. Perhaps the lack of water resources due to pollution and
draught will eventually lead to this scenario.
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EMIINPUJCKO NCTPAXXNBAIGE TIPABA: EFBOJIYL[I/IJA
NJIM1 HEMOI'YRA MUCHJA?

Emnupujcrko ucmpascusarse npasa nHacmoju 0a 002080pu Ha npodnem 0060-
JjeHocmu npasue Hayke u npasa 00 opyuimeene cmeapHocmu. OHO 03Hauasa npo-
MeHy y npucmyny ucmpaxcusarsy npasa. Kaxae je xeanumem me npomene? 3602
moz numarea OUlo je HeonXoOHO OCMEAPUMU WMO NOMAYVHUU YEUO Y eMAUPUJCKO
ucmpaoicusarbe npaga. Y paoy cy npeocmasmena OCHOBHA 00eNedxcia eMnupujcKoe
ucmpasicuear,a npasa u UCMOPUJCKU PA360j 08¢ 6PCMe UCIPANCUBAILA Y CEeNtY,
Kao u mpenymno cmaree y Cpouju. Paou npesazunasdcerpa jeOHOOUMEH3UOHATHOZ
nOUMArA 0802 HAYYHO2 NPUCMYRA KAO UCKDLYYUBO KEAHMUMAMUGHO2, PA3MONpe-
Ha je paznuxa uzmely KeAHMUMUGHO2 U KEAIUMAMUSHO2 NPUCIMYNA Y eMINUPUjCKOM
ucmpaoicusarby. TlomnyHuju u KpUMuUKY NPUKA3 eMRUPUJCKO2 UCTPANCUBAILA NPABA
3aXmesao je 0a ce yKaxce HA 02PAHUYERLA U U3A306€ Y He2060] NPUMeHU. Y 3aKbYUKy
aymop 06jaurbaga 0a eMIUpUjcKo UCMPAdCUBarbe Huje KOPeHUma NPOMeHd Y HauuHy
uCmpadicusara Npasa, aiu jecme npomMeHa uuju he ycnex 3a8ucumu 00 Menmoooioul-
KUX CNOCODHOCIU UCIPANCUBAYA.

Kibyune peun: Emnupujcko ucmpasicusarve. — [lpaeo. — I[lpasna nayka. — Memodono-
euja npasa. — Jlpywmeene nayxe.

AyTOpKa je aHra)XOBaHa Kao MCTPaXMBay-peanu3atop npojexra Ha IIpaBHOM
¢axynrery Yauepsurera y HoBom Cany, Ha ocHOBY mporpamcke akiuje “IIpaBo Ha npBy
mancy” ITokpajuHCKOT cekpeTapHjaTa 3a BHCOKO 00pa30Bame M HAYYHOUCTPAXKUBAYKY
NeNaTHOCT, fatjana.milic@gmail.com.

OBaj wiaHaK je pe3y/rar paja Ha MpOojeKTy ,,EMIUPHjCKO HCTpaXKUBAE YIIOre
MehynaponHor mpaBa y pany Casera Ge3benHoctn YH Ha mpumepy ynotpede cuie
npotuB CP JyrocnaBuje 1999. romune™ 3a koju je cpenctBa obe3deano IlokpajuHcku
CeKpeTapujaT 3a BUCOKO 00pa3oBame M HAYYHOMCTPaXHBAYKy JenarHocT (Op. mpojexra:
142-451-3422/2018-02).
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1. YBO/

VY nocnenme aBe neneHuje npumehyje ce mopact NMpUMEHE eM-
MUPHUjCKUX UCTpaXkuBama npasa. Taj TpeHa je, u3Mmely ocTasor, yCaoBJbeH
cee BehoM WHTepakuujoM mpaBa W JIpyIITBEHHX Hayka. I[Ipeamer
WHTEpeCcOoBama HayYHHKa HICY BHIIEC CAMO 3HAYCHE U BAXKCHE MPABHUX
HOPMH M OHOCH Koje oHe ypelyjy Beh u pa3nuuuti GpakTopH KOju yTuay
Ha BUXOBY NMPUMEHY Yy ofipe)eHOM APYIITBEHOM M ITOJHTHYKOM KOHTEK-
cty. Ha neny je mporuiec npyradmje Crio3Haje KOju OJUIMKYje TeXHba Jia ce,
OCHM IIpaBa Koje je CaapikaHO Yy MPaBHUM JOKYMEHTHMAa M TEKCTOBHMA,
[IPaBoO OIHUIIE M 00jaCHH OHAKO KaKo OHO Jedyje v mpakcu.! Emmupujcka
UCTpaKWBamba Cy CBOjEBPCHO CPEJICTBO Jla C€ YHAIPEAN Ca3HAkE O TpaBy
U (YHKIMOHHCAhY NpaBa.

IMopacT npriMeHe eMIUPHjCKUX HCTPAXKHMBaha MPOU3BEO je onpeleHy
MIPOMEHY y KBaHTHUTETY U KBAIUTETY NCTPakuBama npasa. [lojennau mpas-
HH TUCLH Cy YaK OMJIM CIOOOTHU Ja Ty MPOMEHY O3Ha4e Kao PEBONYIIH]Y
(Ho, Kramer 2013; Klick 2011). Ipyru cy ompe3Huje yKa3ajid Ha TO 12 je
VUIMIbEH KOpaK Hampen y OAHOCY Ha status quo KOju je BIagao y obmactu
npaBa (Mascini, van Rossum 2018). JeqHo je curypHo: mpomeHa ce JI0-
roJIHJIA.

IlITa KOHKpPETHO 3HAYM Ta NMPOMEHA y UCTpakuBamy IpaBa? Kako
ce Ta npomena noroxmna? U kyna ona Bomu? To cy mutama koja hemo
pa3MoTpuTH y OBOM paay. Lwb ayTopa je &ma mpenctaBu eMIHPHjCKU
MPUCTYI UCTPAXKUBAY MpaBa U J]a yKaKe HA M3a30BE HEroBE MPUMCHE.
[MocTaBbeHH Wb je MPEIOAPEANO CTPYKTYPY UWIAHKA, Ma je Ha MOYeT-
Ky IPE/ICTaBJbEH OCHOBHHU TIOJMOBHHM arapar HEOIXOJaH 33 Pa3yMeBambe
EMIIPHjCKOT UCTPaXKWBamkbha M HHETOBOI MecTa y MpaBHO] Haymu. Jla
OM yWTaoUW pasyMeNH TJe ce W Kako JOTroJuiia IMPOMEHa y TPHUCTYITY
UCTpaXXHBamba, y HAPSTHOM JIeNly pajia MPHKa3aH!U Cy UCTOPHjCKH Pa3Boj
EMITUPH]CKOT UCTPaKMBama Mpasa U cTame crBapu y Cpouju. [lotom je
JIaT W JAeTaJbHUjU OCBPT Ha BPCTE EMITMPHjCKOT UCTpakuBama. KoHadHo,
MOTIYH YBH] y IPEAMET OBOT pa3Marpama He Ou 61o Moryh ako He Oucmo
yKa3aJld Ha MPETHOCTH, OTPaHNYCHha U U3a30B¢ y MPUMEHH SMITUPH)CKUX
UCTpaXHBamba y MPaBy.

' Taj npucryn ce mpemnosuaje y dopmymammju kojy je Pocko Iloynx (Roscoe

Pund) ncxopuctno 3a HacnoB wianka Law in Books and Law in Action, koju je 1910.
o6jaBuo yaconuc American Law Review. Y JIUTEpaTypu O €MIHMPUjCKOM HCTPAKUBAMY
mpaBa Ta GopMynaIyja je 4ecTo MUTHpaHA.
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2. IIOJMOBHMU AITAPAT 3A PABYMEBABE EMITMPNICKOI
NCTPAXMBABA TTPABA

Ha ocHoBy mpernena nuteparype O €MITUPH]CKOM HCTPAKUBAY
npaBa 3aKJbYYMIN CMO JIa j€ HEOIIXOAHO MPEICTaBUTH OCHOBHY IT0jMOBHY
amaparypy koja OuM yuTaormuma Tpebasio Ja TOMOTHE Aa pasymejy u
Pa3NMKyjy Ty BPCTYy HAay4HOT HCTpaKHBama. [IpuMmeTHO je ma cy ayro-
pH, IOAymie He CBH, NMPOMYIITAIN 1a HampaBe aJeKBaTaH YBOI U IIpe-
IIU3HO OIpese TOjaM EMITMPHUjCKOT MCTPAXKUBama M YKaXy Ha HEroBO
Mecto y Hayiu yormre. Takohe cy mporymrram ia pasrpaHnte mojMose
METOZOIIOTHj€, METOJIA U TeOPHje, Koju 30YibYjy U HCTPKHBAdE H THTAO-
11e, I1a He Yy IITO CE EMITUPH])CKO HCTPAKUBAHE YECTO 10jeJHOCTABILEHO
HoMMa.

OCHOBHM IIOjMOBH KOjH CY, IpeMa MUILIJBEEHY ayTopa OBOT paja, He-
OIIXOJHHM 32 Pa3yMeBambe U Pa3IMKOBabE EMIIMPH]CKOT HCTPaXUBaba Mpa-
Ba Cy: HayKa, METOJ, METOM0JIOTHja, TEOPH]ja, EMIIMPUjCKO HUCTPAXKHBAHE
Y EMIINPHjCKO MCTPaXKUBAKE TpaBa.

Ha ocHoBy mperxomnor caznama (Pecujli¢, Mili¢ 1995, 21; Da-
jovi¢ 2017, 226), nojam Hayxa oapelhyjeMo Kao JeNaTHOCT Koja TEXHU Ja
yBeha 3Hambe O MpeaMeTy UCTpakuBama KOopucTehn HaydHe MeTone U
nsrpahyjyhn HayuHe mojMoBe U Teopuje.

Hayunu memoo Mupocnas [leuyjnuh u Bojun Munuh oapeljyjy Kao
»HAYMH MUILLEHA M MOCTYTAK NCTPAKUBAMA CTBAPHOCTH KO_]I/I rapaHTyje
CTHLIAFhE€ IITO MCTHHHUTHjET, IITO oOjeKTUBHHjer casHama™ (1995, 21).
Munuh je jomr 1965. roguHe objacHHO Ja HAaydYHH METOX O0yXBara ,,MH-
caoHe paame MmoMoly KOjUX Hay4YHUK CTBapa IOJIa3HY XWUIOTETHYKY
OCHOBY CBOI' MCTpaKuBama aHaiau3upajyhm mnocrojehie HayuHo 3Hame,
oTKpuBajyhu y meMy Npa3HHHE, HepelleHe MpodjeMe U M3BECHE HOBE
MoryhHOCTH MeljyCOOHOT MoBe3MBama Pa3sHUX YHEEHUIA M TEOPH)CKHX
CTaBOBA KOjU jOII HHUCY camiefanu y oxpeheHom meljycoOHOM OmHOCY...
Hpyru neo mMerona je cBe OHO INTO Tpeba yUYMHUTH Ja Ou ce rnpudaBuia
notpeOHa 00aBelITeha O CTBAPHOCTH HA OCHOBY KOjJUX C€ MOXE UCIIUTATH
Ja U Cy U y KOjOoj MEpH ToJla3He MPETHOCTaBKe ONpaBlIaHe’ M Ha Kpajy
ce casHama, JI0 KOjUX Ce CTUINIO UCTPaKUBAbEM, YKIbYUyjy Y moctojehun
¢donza HayyHor cazHama (Mili¢ 1965, nmpema Ili¢, Veljkovi¢ 2016, 7-8).

Memoodonoeuja je mupu mojaMm O METOla, ajld CE€ Ta JiBa IMOojMa
YeCTO HE Pas3INKyjy U KOPHCTE Ce€ Ka0 CHHOHHMH, IITO W3a3WBa IOJATHY
3a0yny. [Tonasehu o rpukor MopeKia peyu, mojaMm METo0JI0THja OU TOJI-
pasyMeBao HayKy o Metoay. TakBo onpeleme Hanazumo kox Mupociasa
[Meayjnuha u Munuha (Pecujlic, Mili¢ 1995, 21) koju cmarpajy aa kao
HaydYHa JUCHUILIMHA MeTOIIOHOFI/Ija O6yXBaTa TPpU KOMIIOHCHTC: OIIITH
TeOpI/IjCKO-MeTOZIOHOIHKI/I MMPUCTYII, METOAOJIOIIKHN MOCTYIIaK U TEXHUYKE
METOJIe 3a MPUKYIUbabe YhbeHHIIA. Jlakiie, y TOM CMHCITy METOI0JI0THja
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Ou Ouna OKBUP UCTpaXKHMBamka KOju 00yXBaTa TEOPH]Y, METO/IE M TEXHUKE
UCTpaXKMBamba.

Hayuna meopuja je, npema pedununmju kojy HaBoau lopan
Hajosuh (2017, 234), ,,cucremarn3oBaH (CKJIaJHO MOBE3aH) CKYIl TBPABU
Koje o0jammasajy u3BecHy mojaBy. MctoBpemeno, Ileuyjnuh u Munuh
(1995), xao u Mej (May 2011), ynyhyjy Ha To Aa je Teopuja OKBUP KOjH
ycMepaBa Maxiby HCTpaKHBada Ha ofpel)eHn 1e0 CTBapHOCTH U CaAPKU
NPUHLMIIE TIOMONY KOjUX C€ pe3ylTaTh UCTPaKUBamba TyMaue U CMEIITajy
y CHCTEM Hay4yHOT Ca3Hamba.

Hay4na ucrpaxuBama ce MOTY pa3BpCTaBaTd MO BUILIE OCHOBA.
[Mogena Ha emmupHjcKa M TEOpHjCKa HCTPaKMBamka CaMoO je jeaHa of
Buiie MOryhux mojena HaydHHX UCTpaxkuBama.” Ta mojena je 3acHOBa-
Ha Ha MPHUPOIU UCTPAXKUBaba. Y TCOPH]CKOM HUCTPAXKUBamY 10 Ca3Hamba
CTHKEMO TTOCPEICTBOM HJIgja O eJIEMEHTHMa I10jaBe U HCHHM Be3aMa ca
JOpYTUM TIOjaBaMa, a y eMIIMPUjCKOM HCTPaKUBaWky MOCPEICTBOM HCKY-
CTBa, OJJHOCHO IIOCMaTpaba Iojase.

TpamuIMoHaTIHO MPaBHO HCTPaXHMBamke ce yoOWMUYajeHO O3HavaBa
Kao JOKTpuHapHO. TakBO MCTpakWBame MpaBa KOPUCTHU ,,HAYIHE TEXHU-
Ke ca IUJbeM HICHTU(HKAIIN]e IPaBUIa HOPMAaTHUBHOT Kapaktepa™ (Saraf
1982, 633) u 3aCHOBaHO je Ha ,,aKCHOJIOIIKO] MPETIOCTABIN BaJMIHO-
ctu’ (Holtermann, Madsen 2016, 1004). YV npaBHoj Hayuu (IIpaBHOj A0K-
TPHHHW) HayYHHK ce OaBW ,,HOPMAaTHBHOM CTpPaHOM MpaBHOT' (eHoMeHa.
PemaBajyhn Hekn mpoOiieM Koju je youuo, OH ONHCYje TpaBHE HOPME,
yTBphyjyhin lbUXOBO BaXKEHE U MOCTABIbA XHUIIOTE3E O IbIMXOBOM 3HAUCHY
kopucrehu kacuuna cpenctsa tymadema (Dajovic 2017, 231). dokrpu-
HapHU (PaBHH) HAYYHHIIU JI0 Ca3HAA CTHXKY IPUMECHOM ,,XepMECHEYTHY-
KHMX W KOHIIeTITyadHoaHAIUTHUKUX Metoma“ (Dajovi¢, 2017, 232).

Bpemenom ce jaBuia moTrpeba ma ce HAydIHO HCTPaKHA HE CaMoO
paBo Koje je caapKaHO y TPaBHUM aKTHMa W NOKyMEHTHMa Beh u
KaKo OHO Jenyje y mpakcu. OAroBop je JoIao y OONUKY eMAuupujckux
ucmpascusarba. Iloctoje 6pojHe U pazauunTe AeHUHUIINA]C EMITHPH]CKOT
UCTPAXWBabha, AIM CE U3 HUX MOTY H3[BOJUTH 3ajeTHHYKU CIEMEHTH
KOjH CYy CBOjCTBEHH TOj BPCTH UCTpakuBama. OCHOBA CTHUIIamha Ca3Hamka y
EMITHPHjCKOM HCTpaxkuBamy je nckyctso (Bhattacharya 2008), omHOCHO
omaxame 1ojasa. Jlo cazHama eMITUPH)CKO UCTPAKUBAHE CTHIKE TAKO IITO
Ce Ha OCHOBY NPUKYIIJBEHUX EMITMPUjCKUX MOJ]ATAKa U3BOJIC 3aKIbYUIIH O
npenMety uctpakupama (Epstein, Martin 2014, 902). OHo ce o3Ha4aBa
" Kao a posteriori uctpaxusame (Craig 2005) jep ce cazHame O Ipe-
METy UCTPaKUBaKa CTHYE HAKOH INTO C€ TMOCTaBJhEHE XHUIIOTE3E IPO-
BEpe Ha OCHOBY MCKYCTBa WIJIM TIOCMAaTpama. EMITUPH)jCKO HCTPaKMBAHHE

2 HayuHa HCTpaXHBaEa C& MOTY [EIHTH, HA IPUMEP, IpeMa Lk (CKCILIopa-
THBHA, JICCKPUIITHBHA, EKCIUIAHATOPHA) WX IpeMa CBPCH (OCHOBHA WM (yHIaMeHTaTIHa
U IPUMEEHA).
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je cucremarudHo u tpaHcnapeHTHO (Landry 2016) jep ce onmBuja mpema
yTBpheHUM H yckial)eHUM mpaBmiIMMa, Na ¥ JAPYrH HUCTPAKUBAYA MOTY
NPOLCHNUTH U TPOBEPUTH METONE M pe3yiTare MCTPaXUBama MM MOHO-
BUTHU MOCTYIAK UCTPAKUBAIHA.

3axBasbyjyhu MHTEpaKIMjyu NpaBHE HayKe U APYTHX HayKa (COLHO-
JIOTHje, EKOHOMH]e, TIONMUTHIKUX HayKa, TICUXOJIOTHje U JIp.) moBehaHo je
MHTEPECOBAmE MPABHUX HAyYHHKA 32 IIPUMEHY METOa U3 APYIITBEHUX H
JPYTUX HayKa Kao U MHTEPECOBambEe HAyYHHKA U3 JPYIITBEHUX U JPYTUX
HayKa 3a HCTPaXXHUBambe MpaBa.

JpymTBeHe U Apyre Hayke Cy rodeiie eMIUPUjCKU Aa UCTPaXKYjy
YUIbEHULIE KOje CY ,,y BE3U C MPaBOM™, OZHOCHO ,,lI0jaBe KOjUMa IIPABO
MOXe OuTH y3pok wim nocieanna™ (Bumetu Dajovic 2017, 232 ¢u. 26).
Jaxie, oHe UCTpaxkyjy Kako je TpaBO YCIOBJBEHO Pa3IUYUTUM II0jaBamMa
Y KaKo Jenyje Ha \ux. Jlajopuh je HaydHE TUCITUIUIHHE KOje CIIPOBOIE Ta
UCTpaXXMBamba 03HAUUO KA0 eMnupujcke npasme oucyuniute (COIUOIOTHja
npaBa, eKOHOMCKa aHallM3a MpaBa, paBHa MCUXOJIOTHja U ApP.) U UCTaKao
Jla OHE ,,KOPHCTE METOJIC KOJH Cy HENPUMEHUBH Y TipaBHOj Haynu™ (2017,
233). Axo muTare, Ha MPUMeEp, jeIHOT coluoiora (Ipaea), OH OM ce Be-
POBaTHO MPOTHBHO TOM Ha3WBY Koju je ymoTpebuo [lajoBuh jep ra Heko
MOX€ IPOTYMa4YUTH TaKo Aa COLMOJIOTHja UMa yJory omohHe, HE caMo-
cranmHe Hayke. [IpoOneM Koju puieB emnupujcku 3a/1aje y KoBamwy Has!-
Ba Pa3IMYUTUX EMIIHPH]CKUX MCTPa)KMBama MMOCTA0 je U3PAXKEH Kajaa Ccy
ce, OCUM EMIIMPHjCKUX HCTPaXHBama NpaBa, IMOjaBHia M HCTPAKUBAHA
3a KOja Ce KOPHCTH HA3UB eMRUpUjcka npasta ucmpasxcusarea (Empirical
Legal Research).

Xepbept Kpunep (Kritzer 2010, 883) ucrakao je na ,,emnupujcko
NPaBHO MCTpaKMBame  KapakTepulle ,,ynorpebda cucmemamcku TPHKYTI-
JbCHUX TI0JaTaKa, OMJI0 KBAJIUTATHBHUX OMJIO KBAHTHTAaTUBHUX, Jla OU ce
OIKMCA0 WM Jpyraduje aHaau3upao oxpelenu npaBuu GpeHomeH™.> Asek-
canzep Bynd (Wulf 2014, 1) oapeano je na emnupujcka aHanusza* Kopu-
cTH ,,eMHI/IpI/IjCKe UCTpaXMBaYKe METOJIC N3 EKOHOMH]E M IPYIITBEHUX Ha-
yKay MOKYIIIajy Jla OJrOBOPH Ha UCTPAKMBA4YKa MUTamba y 00JIacTH MpaBa
Tj. KaKo OM MCTpaXu/ia ONEPATHBHE W (DYHKIMOHAIHE ACIeKTe npaBa u
npaBHE MOcienuie... ynorpeba eMHI/IpI/I]CKPIX MeTola y MpaBHO] HayLu
MOXKE, CTOTa, JOBECTU JI0 pe3yTaTa KOju ce He MOTy MocTuhy Tpaauiu-
OHAJIHMM HCTPaKMBambEeM Ipasa... Kpajiby 1nsb OBOT MPUCTYTIA je Aa, Ha
OCHOBY E€MITUPH]CKHX I0/IaTaKa, TONPHHECE CUCTEMATCKOM pa3yMeBambYy...
npaBHOr cucteMa“. Bynd He objammasa mra moppasymeBa IOA Omepa-

3 Kypsus je y opurHHaIy LUTHPAHOT TEKCTA.

4 Ocnm Te onpennnrte kojy Bynd objammsasa, y Exyuxioneduju npasa u ekono-
Muje Ka0 CHHOHHMHM C€ HaBOJE: EMIIMPHUjCKO TPaBO U E€KOHOMH]ja, EMIIMPHjCKO MPAaBHO
uctpaxusame (empirical legal research), emnupujcka npaBHa Hayka (empirical legal sci-
ence) U eMIIUpHjCcKe MpaBHe ctyauje (empirical legal studies).
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TUBHUM W (YHKIMOHATHHM acleKTUMa ITIpaBa, 1a Ha OCHOBY jE3HMYKOT
TyMadermha THX IPHUIEBa MOKEMO IPETIOCTAaBUTH Ja je Ped O acIeKTHMa
KOjH ce OJHOCE Ha CIIpOBOlere MpaBa y MpaKkcH M Ha yJore Koje IpaBo
Bpm. Teomop Aj3eHOepr je Harlaco eMIUPHUjCKYy NPUPOAY Mojaraka
Ha OCHOBY KOJHX C€ CTHYE Ca3Hame O NPEIMETy HUCTPaKHBaba, ald H
KapakTep M IMJb EMIIMPUjCKOT MPABHOT HCTPAKUBAMa jep OHO HACTOjH
na ,,CHCTEMaTCKH IPOILEHH CTame M neppopMaHce MPaBHOT cUCTEMa™
(Eisenberg 2011; 2004, 1741). JIu Emmraju u I'epu Kunar cmarpajy na je
Ha4MH 3aKJby4YHBamha ONTHA OJUTMKA EMIIMPH]jCKOT HCTPAKUBamba TeHepal-
HO ¥ YI030paBajy Aa y eMIHPHjCKUM MTPAaBHUM HCTPaXKUBaBUMa MOCTOJH
»MaJO CBECTH O NpaBWiIMMa H3Bohema 3akibydaka Koja ycMepasajy
EMITMPUJCKO UCTPAXHMBAKE y IPYIITBEHUM W TPUPOAHUM HayKama, a
jour mame canmacHoctu ca wuma“ (Epstein, King 2002, 169).5 Ipyru ay-
TOpH yKa3yjy Ha TO J1a oipelere eMIMpHjCKOr MpaBHOT MCTPakKWBamba
MOpa OOyXBaTHTH HE CaMO CHCTEMAaTCKO aHaJIM3Upame edekara mpaBa
Beh u yTBphuBame mITa je mpaBo wiu mTa OM OHO Tpedano Aa Oyae, anu
HAIllOMHIbY J1a C€ Ta BPCTa MCTpakuBama Hajuemhe neduHume Ha oc-
HOBY HadMHa MCTpaxuBama npeamera (van Dijck, Sverdlov, Buck 2018,
108). [Ipobnem ca onpehemnmMa koja cy GoKycHpaHa Ha HaYHH U3BONema
UCTpaXXHBamba jeCTe Y TOME IITO CE CBOJC Ha TEXHWYKY AMMEH3Hjy, ma
HUje pe/lak CiIy4aj Ja ce eMITUPHjCKO MPaBHO UCTPaXKHUBamke onctosehyje
caMo ca KBaHTHTaTUBHUM HCTPAXUBAmUMA.

MHomTBY mpucTyna IepHHUCABY EMIMPUjCKOT IPABHOT HCTpa-
KHBama TMPHIAPYKUheMO M jeiaH Koju JOAaTHO KOMIUIMKYje mMpoliiemM
nepunucama. Haumme, jenna rpyma ucTpakuBada M3 00JacTd mpa-
Ba, TOJUTHYKWX Hayka W Qumo3oduje ocHoBama je Mpexy mpaBHHX
emnupujckux Hayunuka (Network of Legal Empirical Scholars) woja
,,HACTOjU Ja ToBeha KBaJIMTET, HUBO M Ba)KHOCT EMIIUPHjCKOT MPAaBHOT
MICTpaXKHBama eBPOIICKOr M MeljyHaponHor npasa n uactuTynmja® (Sadl
2019). OHu HarnamaBajy Jia je \BHX0B IHJb 12 ,,[IPOMOBHUIITY TPOyYaBama
KOja: UCTpaKyjy IpaBHa MHUTama Ha CBEOOyXBaTaH M CHCTEMaTH4YaH Ha-
49uH (KOjH je IPaBHO EMIHUPHU]jCKH IITO j€ CYIPOTHO Off EMITHPH)CKO MpaB-
HU); 3aCHOBAaHA Cy Ha jaCHO apTUKYIHCAHWM CIHUCTEMOJIOMIKHM OCHO-
BaMa; yCBajajy pa3He eMIIUPHjCKEe METOle; TpaHCIAapeHTHA Cy W APYLIT-
BeHo 3HauajHa“ (Sadl 2019). Tu HayyHmImM cy, MelyTHM, MpOITyCTHIH
na objacHe pasnuky usmel)y mpaBHO emnupujcko (legal empirical) u
eMIupHjcko npaBHO (empirical legal). Moxna Kao eMIHUPHjCKO MPaBHO
Ha yMy UMajy UCTpPaXHBamke eMITMPHjCKUX NIPaBHUX MaTepHjania, TO jecT
MpoHaNKekhe U M300p PElIeBaHTHUX M3BOpA MpaBa M IMpakce (MpaBHUX
akara, Cy[CKe M apOUTpaxkHe Mpecyle, OlIyke, MUlUbema u ci.). To je
00WYHO TIpBa acolyjanrja Ha €HIJIECKH TePMHUH legal research, moceOHO

5 Tpeba HAIOMEHYTH [a TH ayTOPH EMITHPH]jCKO HCTPAKHBAESE YIIABHOM [OCMa-

Tpajy Kao KBaHTUTATUBHO.
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y CHCTEMHMa y KOjuMa Cy CyACKe mpecyne u3Bop mpasa. C apyre crpa-
He, Ha OCHOBY IIMJbEBA T€ MpPEXE HAydyHHMKA MOXKIa MOXkeMo pehn nma 3a
BUX MPAaBHO EMIIHPH]CKO UCTPAXKUBALE OUINKY]je IPUMEHa EMITUPH]CKHX
METOo/Ia paayl CHCTeMaTHYHe M cBeoOyXBaTHE CIIO3HAje MPaBHUX IHTambA.
MHOMITBO HAa3WBA M HEPEIU3HE NePUHUITI]E HE OJaKIIaBajy I0cao OHU-
Ma KOjU HACTOje MHCAOHO Jia carieNajy TpaHuIle TOI HAyYHOT KpeTama
M KaKko ce OHO yKJama y mpaBHY Hayky. [lojenmHn Om MOXma pekid 1a
Ce OHO YOMNIITE HE MOXKE YKJIONHTH Yy NMpaBHY HAayKy jep ce IpaBo Kao
HOPMaTHBHA T10jaBa HE MOXKE HCTPAXUBAaTH METO/lamMa MOIyT ,,CTaTHCTHY-
KHX W JIpyTuX KBaHTHUTatuBHUX aHamu3a“ (Dajovi¢ 2017, 232). Bunenn
cMo MehyTum, 1a ©Ma M OHHMX KOjU CMarpajy CyImpOTHO — J1a EMITUPH]jCKa
NpaBHA UCTpaKMBama OOyXBarajy W aHajW3y TOra IITa je MpaBO HIU
mra O6u oHo Tpebano nma Oyme (van Dijck, Sverdlov, Buck 2018, 108).
[Ilpema BWHHUXOBOM CXBaTamy, HaKjie, HPEIMET EeMIHPHjCKUX MpPaBHHUX
UCTpaKHBama jecTe W npupoaa npasa. [peme mu? Moxe Jn ce 3HaYCHE
NpaBHE HOpPME YTBPIHWTH M EMITUPH]CKUM MeTomama? AyTop OBOT paja
cMaTpa J1a IPeTIOCTaBKy O 3Hauewy IpaBHE HOpMe HHUje Hemoryhe Te-
CTHpaTd eMIHpHjcKUM TyTeM. Ha mpumep, Mory ce aHanu3upar uzjaBe
peJeBaHTHHX Ccy0jeKkaTa Kako Ou ce M3 HBHX M3BYKIM €MIHPHjCKH TTOJalN
0 TyMadewy IpaBHE HOpMe. [10TOM ce TH ImojaIy CTaTUCTHYKOM METOJIOM
MOTY aHaJHM3HpaTd Ja O ce yTBPAWIO Koje je TyMauewe Hajuermhe U Ha
OCHOBY THX pe3ylTaTa M IBHXOBOT CMEIITama y mocrojehu cucrem 3Hama
MOTJIO O Ce YTBPIUTH 3HAUCH¢ IMpaBHE HOpMe. Jep He Tpeba 3abopaBuTH
Jla ce MpUMEHa eMITMPHjCKUX MeTofa (y OMIIO K0joj HAayllM) HE JieliaBa y
BaKyyMy jep IOCTOjU T€OpeTCKH OKBHp (mocTojeha casHama) KOju ycMe-
paBa HaLPT UCTPaKUBamA.’

Ha To ma mpaBHa Hayka MOXXe MMaTH KOPUCTH OJf EMITUPHjCKHX
METO/la UCTPaXHBamba, yKa3ao je Mpe BUIIE O CTO TOAWHA aMEPHUKH
cynuja u paBaH Teopetndap OnmBep Bennen Xommc mnahu onemyjyhn
Jla y palyoOHAIHOM MCTpaKMBamy mHpasa OymyhHOCT mpexacraBiba ,,90-
BEeK CTaTrucTHKe W rocmomap exoHomuje (Wendell Holmes Jr. 1897,
469).” beroBo mpenBuharbe J0OHEKNIE MOTBPYYjy M y3ajaMHO MOBE3aHa,
UCTIPEIUIeTaHa M 4YeCTO HEjaCHO pasrpaHMyYeHa HaydHa KpeTama. JemaHo
CY eMnupujcka npaeHa UcCmpasxcusarbd, Koja HACTOje Ja HPUMEHOM
EMITUPHjCKUX MEeTO/a MCTpake Kako MpaBo Jeiyje y mpakcu. [pyro cy
eMRUPUCKA UCPAdICU8arba KOja NCTPaXyjy pasiNduTe APYIITBEHE, €KO-
HOMCKE, TICUXOJIONIKE, MOJIUTHYKE M Jpyre YHEHEHHUIE KOje CYy V gesu ¢
npasom. Ha onpeheHnmM mecTuMa y JmUTepaTypH MCTHYE ce Ja je Mpes-
MET eMIIMPHUjCKUX MPaBHUX HUCTPaKMBamba M HOPMAaTUBHA CTpaHa IIpaBa

% Bugeru u 1€0 4 oBor pana.

Ty M3BOPHOM OOJIMKY H-eroBa M3jaBa riacu: ,,For the rational study of the law the
black-letter man may be the man of the present, but the man of the future is the man of
statistics and the master of economics* (Wendell Holmes Jr. 1897).
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U JIa je T0jaBa TUX MCTPaKUBama Ofpa3 TSXKIbU Jla Ce IpaBHA HAyKa Me-
TOAOJIONIKY Pa3BUje MHTETPUCABEM WIIM NpuiiarohaBameM eMITUPH)CKUX
MeTozia KOjU Ceé KOPHCTE y NPHPOIHMM M JAPYIITBEHHM Haykama. Bpcre
EMIIMPHjCKUX UCTPaXKMBamka HUCY YBEK jaCHO pa3rpaHUveHe U HUje peaK
Clly4aj y JIUTEpaTypH Jia ce TOJ eMIINPH]CKIM IPABHUM HCTPaKHMBAbUMa
HEKaJl MOoApa3yMeBajy M EMIIUPHjCKa UCTPaKUBamka y BE3H C IPABOM.
AyTOp OBOT pajia cTora KOPUCTH HA3UB eMNUPUJCKO UCTHPANCUBATLE NPA-
6a Jla HarJlacH J1a je ped O eMITUPH]CKOM IPUCTYIy y MpPaBHOj HayIH,
KOjU 32 TIpeIMET MMa M HOPMATHBHY CTpPaHy IMpaBa U HCHE EMITUPH]jCKE
Mauudecrarmje. Jlakie, ayTop Oupa 1a uCTakKHE M HOpMaTHUBHY AUMEH3U]Y
KOja je caMO HaroBelITEHa Y I0jeIUHUM oApehemrMa eMITUPHjCKOT NpaB-
HOI' MCTPaKHMBamba, ajd je YeCTO HCIYIITeHa, MOXIa U 300r yTHIaja
IpPaBHOTI peajn3Ma Ha pa3BoOj EMIMPHjCKUX MpPABHUX HCTpaKHBamba.’
Taj Ha3uMB 03Ha4YaBa W KakBO OW, IpeMa MHIBEHY ayTopa, EMITUPH)CKO
HCTpaXUBambe IpaBa Tpedao aa Oyze, MTo He 3HAYH 1A jé OHO YBEK TaKBO
y Tpakcu. Y TOM cMHUCITy OM ce eMITMpHUjcKa IpaBHa UCTPaKHBakba MOTJIA
CXBaTHUTHU Kao (haza y pa3Bojy eMIHPHjCKUX HCTpaXKUBama mpasa. Takole,
ayTopy Taj Ha3MB Aaje MaHEeBAPCKH MPOCTOP Jia yKaKe Ha TO Ja je MpeaMeT
UCTpaXKHBamba y JOMEHY NpaBHE HayKe, a MPUMEHA eMITUPHjCKUX METONIa
Ou Tpebano na yHoTIyHH, a HE JIa 3aMEHH, JTOKTPUHAPHO HCTPAKHBAIHE
npaBa. Ho, eMnupujcko ncTpakuBame npaBa He OM Tpebasio (HUTH ra je
yBeK Moryhe) H30JI0BaTH O EMITUPH]CKUX UCTPAKHUBama APYTUX HayKa y
BE3U C MpaBoM. EMIMpHjcKo MCTpakuBame MpaBa KOPHUCTH KOMIApaTHB-
HY TIPEIHOCT METOJONIONIKMX 3HaWka W3 JPYTHX HayKa M HE UCKIbYYyje
MHTEPANCIUIUTHHAPHE UCTPAKUBAYKE MOTyXBaTe.

3. PA3BOJ EMITMPUICKOT" UCTPAXKNBABA TTPABA

Emnmpujcko ncrpaxkuBame IpaBa HUje MOTIyHa HOBUHA. therosu
UCTOPHjCKH TPETXOMHUIM MOTy ce HahW joll y UCTpakuBamuMa (hpaH-
nyckux npaBauka y 19. Beky (Kritzer 2010).° Nnak, ceBepHOAMEPHUKH
KOHTHHEHT je Teorpad)CKi MpOCTOp Ha KOjeM Cy YUHI-EHH MPECYIHHU HC-
KOpaly Ka eMIIHPH)CKOM UCTPaKUBamby MpaBa.

3.1. Emnupujcko uctpaxuBame npasa y 20. BeKy

Behunna aytopa cmarpa fa je aMepuukd MpaBHU peain3aM, KOju ce
MOjaBHO ABaACCETHX TOAWHA MPOILIOT BEKa, OTBOPHO BpaTa eMITUPH)CKUM

8 Bumern o YTHIIAjy MTPABHOT peanu3Ma y Jielly 3 OBOT paja.

°  Tlopex mpaBsbema TOAMIIRE CTATHCTHKE O 3MOYMHIMA Kpritep HaBomu mpuMep
ucTpakuBama koje je crmpoBeo Kserene (Quetelet) y koM je pa3marpao IOBE3aHOCT
KPUBHYHHX JIeJIa U APYIITBEHUX 00eexk]ja MOYMHWIIAIA Kao HIIP. CHPOMAIITBO U HEoOpa-
3oBaHocT (Kritzer 2010).
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pamosuMa y mipaBy (Heise 2002; Kritzer 2010; Hutchinson, Burns 2009;
Wulf 2016, van Dijck, Sverdlov, Buck 2018). Jlajrep o6jammasa na cy 3a
peannsam NpUpOAHE HayKe ,,[IapaJurMa LHeJoKyITHOT paBor 3Hama™ (Leiter
2005, 50). CxonHo TOMe, 3afaTaKk MpaBHE TEOpHje je Oa ,,MACHTU(DUKYje U
OmuIlie, a He Ja Oompasaa odpacie CyACKUX OmIyKa™, a CPEeACTBO KOJUM TO
MOXke MocTUhH cy ApyIITBEHEe HayKe WM UcTpaxuBama Tor Tuna (Leiter,
2008, 10).!° 3a peanucre y OCHOBH CyICKHX OJUTyKa HHCY TpaBHA MPaBUIIa
Beh HempaBHU €JIEMEHTH, a [IPpaBHA MPaBWJIa U IPaBHHU PA3JI03H CIyXKE Kao
,,post hoc paronanmu3anumja“ tTakBux omryka (Leiter 2005, 50). ITojemuan
ayTOPH Cy M3PA3WI MHUIUBCHE A2 Cy eMIHMPHjCKU PAJOBH PEAIUCTa HE
camo nponaiy Beh u Aa je 300r THX Heyclexa U eMITUPH]CKO HCTPAXKUBAHE
CTEKIIO JIONTy permyTaiujy y npaaoj Hayiu (Posner 1995, mpema Leeuw,
Schmeets 2016, 23).

CHaXHUJU YTUIA] HA IIHPCHE SMIHMPHjCKUX HCTPaKUBama IIpa-
Ba M3BPIIWIM Cy NPOrpaMy WHTEPAMCIMIUIMHAPHUX HUCTPAXKHBabha Ipa-
Ba u apywrsa (Law and Society), kao u npaBa u ekoHomuje (Law and
Economics), nacturynuonanuzoanu y CjeanmeHum AmepudkuM J{pika-
BaMa HakoH J[pyror cBerckor para.!!

[enecetnx roguna npounior Beka [IpaBHu dakynter YHUBEp3UTE-
Ta y Yukary 3amoveo je eMOUpHjCKy CTYIHjy O TIOPOTHUYKOM CHUCTEMY Y
CAJl (Chicago Jury Project), y k0joj Cy MCTpakuBaHe pa3iuke u3melhy
HNOPOTHUYKHX OJJTyKa M XHUIIOTCTUYKUX CYACKUX OIUTyKa Yy MOPOTHHY-
kuM cyhemuma na OM ce yTBpAWIO Ja JIM MOCTOjU pa3iiuKa, Y KOjUM
ciydajeBuMa 1 3amrto (Zimring 2003, 7). TakaB momyxsar je OKyNnuo HH-
TePANCLUHUILTMHAPHH UCTPAKUBAYKA TUM KOjH je TPHUMEHHUBA0 Pa3IHUUTE
EMITUPHUjCKE METOJIC U TeXHUKE UCTPaKUBAMA: CTATHCTHKY MTOPOTHUYKHUX
cyhemwa, mocmarpame MOPOTHHYKUX cyhema, HHTEepBjye ca MOpOTHHIIHU-
Ma, eKCIIEPUMEHTAITHEe CUMYJIallije TTOPOTHUYKHX Cyl)erha U HCIUTHBAbE
Cylvja Koju Cy mpejacenaBaiv mopotHundkuMm cyhemwuma (Hans, Vidmar
1991). O30mIBHOCT M Tpajame MOAyXBaTa HIYCTpyje UU-CHUIA Aa je
IJ1aBHa MyONMKanuyja ca pe3yiaTratuMa mpojekra ol0jaBibeHa 1966. romm-
He.'? OcuM YMKaIIKOT UCTPaXKWBama, U Ipyra JellaBama Cy yTHlaia Ha
NPOJOP EMIUPHUJCKUX MCTPaXKUBamba y MPaBy W HA HAyYHO pPa3Marparme
MpaBa y HErOBOM JIPYIITBEHOM KOHTEKCTY (Law and Society). Taj npaai
MHTEPANCIUILUTHHAPHIX NCTPAXKMBakha MOJIa3H OJ1 TOra Jia ,,[IPaBo HUje ay-
TOHOMHO, HE CTOjU U3BaH JIPYIITBEHOT cBeTa, Beh je TyOoKo YKOPEHEeHO Yy

10 Aytop ce 3axBabyje aHOHHMHOM PELE3CHTY KOjH j¢ YKa3a0 Ha HCTPaXHBaEba
Jlajrepa o ytuiajy Gpuiro3o¢ckor HaTypann3ma.

" U y melyparnom meprony je G0 eMIMPHjCKHX HCTPAXKHBAHA Y MPABHHM

00pa30BHUM HMHCTHTYIMjaMa, KOje HUCY ycrmese Ja o0e30ele KOHTHHYHTET TaKBUX IO-
IyxBara, Kao mro je npumMep [IpaBHOr nHCTUTYTa YHUBEp3UTETA ,,[l0H Xonkuuc (Heise
2002, 823).

12V muramy je neno The American Jury unju cy ayropu Harry Kalven Jr. u Hans
Zeisel, o6jaBsero y boctony 1966.
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npymtBy (Mather 2011). I'pyna HaydHUKa U3 00IACTH COIHOIOTH]E, TT0-
JUTHYKUX HayKa M TpaBa, ajld M aHTPOIIOJIOTH]je, IICUXOJIOTHje, UCTOPHje
U eKOHOMHje, OcHOBala je 1964. roquHe u moceOHO ynpyxeme (Law and
Society Association), a yOp30 MOTOM HOKPEHYJa W CIICLHjaJM30BaHH Ya-
comuc (Law & Society Review), 3aMHMIIUBEH Kao (OPYyM 3a MHTEPIUCLH-
IUIMHAPHU JHMjaJior M pa3MEHy HJeja O IpaBy W JIPYLNITBEHHM HayKama
(Schwartz 1966). ¥V yBoguuky mpBor Opoja ucTakHyTo je na he mosbe
MHTEPECOBamba TOT Yaconuca O0yXBaTUTH M TEME Kao IITO CY: AOKa3H H3
JPYIITBEHUX HayKa y Tpolecy mnpecyhuBama, MpaBHa NMHUTamba U3 Iep-
CIIEKTHBE JPYIITBEHUX HAyKa, METOMOJOIIKA MPOOJIEMH U TEXHUKE, TPH-
JIUKE 32 UCTPAXKUBAKE U MPOrpaMu APYIITBEHONPAaBHUX (sociolegal) 00-
yka (Schwartz 1966). Yapyxeme U 4aconuc Ccy akTUBHH M JJaHaC.

Kao mto cmo Beh Harnmacuim, 3Ha4ajaH JONPUHOC Pa3Bojy EMITHPH]-
CKUX HCTpaXHBama y TpaBy Jajla Cy W eMIHPHjCKa HCTPaKMBama Koja
MOBE3Yjy MpaBo M eKoHOMH]Y (Law and Economics). U oner je Yuusep-
3uTeT y Yukary cpeamuiTe pamaxa Jpyradujer MpUcTyla UCTPaKUBabY
npaBa. YKJbYyUHBamk€ €KOHOMCKUX HayyHHMKa y HacTaBHH kamap [IpaBHor
¢axynTera Koje je 3armoueno y Mmeh)ypaTHOM Mepruoay HacTaBUIIO CE€ HAKOH
Hpyror ceerckor para (Mordfin, Nagorsky 2011). Exonomcka anHamu3za
npaBa omoryhaBa aa ce mpeaBuau kKako he Jbynu pearoBard Ha IIpaBo,
ITO je ,,yBEK 3Ha4ajHO 3a CTBApame, MEmhabhe, YKUIAkhe U TYMaueHhe Mmpa-
Ba*“ (Cooter, Ulen 2012, 3). CHaxaH MOACTHIIA] Pa3BOjy HCTPaXKHBAMa
KOja ToBe3yjy €KOHOMH]Y U mpaBo foronuo ce 1958. ronuHe, mokpeTameM
yaconuca Journal of Law and Economics, KOju IOCTOjU W JaHAac.

Y CAJl cy TOKOM IecqeceTux U CeAaMJIeCeTUX IOAMHA MPOIIIOT
BEKa, OCUM HayYHHX YApPY>Kerha U 4acoIhca, yCTaHOBJLEHH MCTPaKMBaY-
KA MHCTUTYTU M LIEHTPHU KOjU Cy NIpery3UMald Pa3IuydTa eMIIHpPHjCKa
UCTpaXUBamkba M3 IEPCIEKTUBE NpaBa M ApymTBeHHX Hayka (Heise
2002). Hay4yna ucTpakuBama y OKBHPY IpaBalia Koju MOBE3Yyjy IpaBo U
JpPYIITBO, OHOCHO MPAaBO M €KOHOMHU]Y, 3)KUBEJIA CY HApETHHUX JCLEeHN]a
(Eisenberg 2011). Ho, xako mHanomume [lyk (Schuck 1989), ynpkoc cBum
MPETXOIHO TIOMEHYTHM pa3BOJHAM MOMEHTHMA, E€MITHPH]CKH TPUCTYII
[poyyaBamy IpaBa HHj€ IIOCTA0 PEJOBaH /€0 HACTaBe Ha IpaBHUM (a-
kynretuma y CA/I.

A KakBa je cCHTyaluja ¢ pa3BojeM eMIHMPHjCKUX HCTpaKUBamba Mpa-
Ba M3BaH aMepHYKor KoHTHHeHTa? Ha modeTKy OBOT OfieJbKa MOMEHY-
JM CMO TIpUMEpEe PaHMX eMITUPHjCKUX panoBa y Ppaniyckoj y 19. Beky.
Jleys (Leeuw 2015, 21) yka3ao je Ha eMIHAPHjCKE €IEMEHTE Y COIHOJIONI-
KuM ctynvjama npaBa Bebepa (Max Weber), Iupkema (Emile Durkheim),
[erpaxunkor (Leon Petrazycki), I'ypuua (Georges Gurvitch) i Epnuxa
(Eugen Ehrlich) u y HEeKMM KpUMHHAIMCTUYKUM, MPaBHO-TICHXOJIOLIKUM,
W CTyAWjaMa npaBa U ekoHOHoMuje. OH je HaBeo U MpUMep I10jeANHHUX XO-
JaHJCKO-HeMadkux HayuHuka (Meijers, Hijmans, Hamaker), koju cy y ipBoj
MIOJIOBUHH NPOILIOT BEKa MIPUXBAaTUIIM €MITUPH]CKU HAYUH HCTPAKUBAA.
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TenpeHIMje eMOUPH)CKOT HCTPaKUBamba IpaBa HUCY Ouie orpa-
HUYEHE caMo Ha 3amaaHy xemucgepy csera. To miycTpyje U mpumep
WNnamjckor npaBHor wHcTHTyTa (Indian Law Institute), XKOju je OCHOBaH
1957. romuHe ca mWIbEM Ja ,,MCTpaxk<yje HayKy TpaBa, Ja IPOMOBHIIIC
HampegHe CTyAuje M UCTPaKUBama IIPaBa U HETOBOT CIpOBOhema, na
poOMOBHILIE peopMy y CHpPOBOhEHmY MpaBa M IpaBAe U Ja MOACTAKHE
pas3Boj mpaBa Koje OAroBapa €KOHOMCKHM, COLMjaJHUM M JAPYTUM IIO-
Tpebama 3ajenuuue” (Journal of the Indian Law Institute 1958, 5-12).
VY crenujanHOM m3mamy cBor yacommca u3 1982. romune UucTHTYT Cce
MIOCBETHO YIPAaBO TEMH NPABHUX MCTPaXHBama, 00jaBUBILM U HEKOJIHKO
MPUJIOTa O EMIIMPUjCKOM HUCTPaKUBamy NpaBa U HETOBUM METOJaMa.

3.2. EMnupujcka npaBHa HCTPaKMBamka Kao moce0aH HayYHH MpaBailf

EMmipujckn mpuCTyn UCTpaXHMBamby TpaBa U HETOBOT JIEJIOBAhA
y APYIITBY TOCTao je y npyroj momoBuHH 20. Beka mpeaMer moceOHor
UHTepecoBama oapeheHor Opoja MpaBHUX W UCTpakWBada IPYrHX Ha-
YYHHX JTUCHUIUIMHA, i TO HHjE PE3YNTHPAJIO CTaOMIHOM TO3HUIIN)jOM
EMITMPHjCKOT UCTPaXKNBama y NMpaBHOj Haynu. Tek ce moyetkom 21. Beka
MHTEH3MBUpA TPHCYCTBO EMITMPHjCKUX paJioBa y NpaBy M HACTaje moce-
0aH Hay4yHM TpaBal] WIN TOKPET EMIMPHUjCKHX MPAaBHHX HCTPaKHBaha
wnu cryauja (Empirical Legal Studies — ELS).

[Ipernen nureparype ykasyje Ha TO Aa Cy BHIIECTPYKH (aKTo-
pu yTuIanu Ha noBehaHO HMHTepecoBame HayuyHHMKa 3a ELS: pa3Boj y
MaTepuju HayYHHX UCTPaKMBarba TeHEPaHO M caM pa3Boj MpaBHE HAyKe
noce6no (Heise 2002); pa3Boj Jby/ICKHX pecypca, TO jeCT OBJIalaBamkhe HC-
Tpa)KHUBa4a 3HakbUMa U BEIITHHAMA KOje Cy HEOIXOAHE 3a EMIUPUjCKHU paj
(Heise 2002; Gelbah, Klick 2017), uHCTUTYIIMOHATM3AIM]ja EMITUPHjCKE
3ajennune (Engel 2018) m moacTHmame eMIUPHjCKOT HCTPaKUBAaHa
(Heise 2002); pa3Boj cpeicraBa UCTpaXKHBamba, KOjU Ce OIlie[a y Pa3Bojy
u Behoj moctymHocTu moTpeOHUX eMmnupujckux moparaka (Heise 2002;
Gelbah, Klick 2017, Engel 2018) u y pa3Bojy TeXHHKa M TEXHOJIOTHja
KOj€ OJIaKIIaBajy MPUKYIUbake M aHajdu3y nopataka (van Boom, Desmet,
Mascini 2018).

[Mojemunuu ayropu (van Dijck, Sverdlov, Buck, 2018, 106) cmatpajy
na cy ELS u uctpaxuBama mIpaBa H JIpyIITBA (Law and Society) ,,eK-
CTpEMH jEHOT HCTOT CIEKTpa EMITUPHjCKUX MpPaBHUX I/ICTpa)KI/IBaH)a
(Empirical Legal Research). Teomop Aj3eHOepr, Kora cMaTpajy polIoHa-
yenHUKoM ELS, Harnamiasa Jja cy ¢ 1MojaBoM TOT TpaBIia eMITMpHjcKa Mpas-
Ha HCTpaXkuBama no0mna onpelheHo cpeauiire, ,,JOAYIIE pAIITPKAHO Cpe-
JUINTE, Ha MIPaBHUM (aKyaTeTUMa, Ha KOH(EpeHIHjamMa, y 4Yacolucuma,
W y IpyTUM aKTHBHOCTHMA, Oe3 KPTBOBamba MOCEOHOT JONPUHOCA CBAaKe
JUCHUIUIMHE KOja yYECTBYje Y EMITMPHjCKUM HayYHHM HCTpaKHMBambuMa'

(Eisenberg 2011, 1719).
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Enementu xoju ce y mureparypu (van Dijck, Sverdlov, Buck,
2018) y3umajy Kao MoKa3aTeJbu eMIINPH)CKE PEBONYIIH]E Y UCTPAKUBAY
mpaBa jecy: mopact Opoja eMIOUPHjCKUX paZioBa y HAYYHUM YacCOMHCH-
Ma, 10jaBa CIICIMjaIN30BaHUX YaCOIHCa U OCHUBAGE CIICIMjAITN30BAHNUX
YAPYKeHa, OpraHU30Bakbe HAyYHUX KOH(EpEHIHja, yCTaHOBJhABAbE HC-
Tpa)XMBa4YKHUX LIEHTapa M MporpaMa 1moceOHo mocBeheHUX eMITUPH]CKUM
WCTpaXUBamkHMa TpaBa M mopact Opoja oOpa3oBHHX IMporpama u oOyka
U3 eMIIMPHjCKUX METOa UCTpakKHMBama Ha MpaBHUM (Qakyrrernuma. Tum
NoKa3areJbuMa Ce cajla MOXKe NMPUAPYKUTH M 00jaBJbMBAIE KIHHra O
EMITUPHjCKOM UCTPaKHBamy IpaBa.

Crnienjann30BaHy YacomKC 3a €MIHUPHjCcKa MpaBHA HCTPAKUBAHA
(Journal of Empirical Legal Studies) ycranoBibeH je 2004. romuHe y
CA]l, xao momyxBar mnpodecopa IIlpaBHOr (akynrera YHHBEp3UTETa
»Kopuen“ (Cornell Law School). YcmepeH je Ha 00jaBJbHBaEme BHCO-
KOKBAJIUTETHUX EMITUPHjCKUX DPajioBa U3 mpaBa ¥ IOBE3aHHX obnactu
(exoHOMHUj€E, MOTUTUYKHUX HAYKa, IICUXOJIOTH]E, COLIMOJIOTHjE U ;[pymx) ca
nuibeM ToBehama 3Hama 0 MpaBHOM cHcTeMy. Yacomuc HacToju ] OX-
pabpu, MPOMOBHILIE U MOJCTAKHE OPHIKIBUBO TPUKYIIJAhE EMITUPH)CKUX
MojiaTaka M TPE3BEHO, PUTOPO3HO MPOBEPABAHE EMITHPH]CKHX XHITOTE3a
(Eisenberg et al. 2004). Cnenehu xopak je mpeacTaBhbalio OPraHU30BAkE
npse koHpepenuuje (Conference on Empirical Legal Studies) 2006. ronu-
HE, a pakca peIOBHOT TOIUIIEr Mel)yHapOoJHOT OKyIJbama nocsehenor
EeMIIMPHjCKUM HCTpaXMBalbUMa IpaBa Tpaje W JaHac. 1o OKyIJbame
HMCTOMUIIJBEHUKA OKO 4Yacoluca W INMpBe ToAuilmbe KoHbepeHmuje dop-
MaJM30BaHU Cy M Y 00IMKy moceOHor yupyxema (Society for Empirical
Legal Studies). Te nanmmjatuee cy moceOHO 3Ha4ajHE 300T TOTaA IITO Cy
ycrene aa GOpPMaNHO YKJbyYe aKTepe ca PasiUuUTHX MPAaBHUX (BaKynTe-
ta y CA/l, mTo je pe3yaTupano MHCTUTYLUHUOHAIN3AIN]OM EMITUPH)CKUX
UCTpaXWBamba, HE CaMo MyTeM HMCTPa)XMBaukor paaa Beh u yBohemeMm
KypceBa WM CEMHHApa O €MIHMPHjCKHM METOo/aMa UCTpaKuBama y 00-
Pa30BHU TPOrpaM MpaBHUX (akynaTeTa.

AMepUYKH Hay4YHHULM Cy CIIPOBENH M €MIIMPHjCKEe aHaIn3e 00jaB-
JbCHHX WIAHAKA y HAyYHHM 9YaCOMHCHMA. Pesynratd HCTpaxmBama H3
2011. roguHe MoOKa3zanu cy na je Opoj CMHI/IpI/I]CKI/IX pajioBa y mopacty
(Heise 2011) YoutHo je, MeljyTuM, KOJHKH je HBUXOB YIEO y YKYITHO]
MPOAYKIIMjU 00jaB/bCHUX paJioBa y HAyYHUM yaconucuma. Takohe, ynur-
Ha je W METOJOJOTHja TOjeAMHNX UCTPAXHMBaKka, OMHOCHO HAUYWH WICH-
TU(UKaIje eMITUPHjCKUX pasioBa. JeaHo ncrpaxkuBame u3 2010. roqune
MOKAa3aJio je 1a Yy HEeKUM HPETXOIHUM HCTPaKHBAHIMA HHje npaB/beHa
pasnuka H3Me1jy OpUTMHAITHUX EMIIMPHjCKHX PaZoBa M PajoBa KOjU KO-
PHUCTE eMIMPHjCKe pe3yiTare Apyrux ucrpaxusama (Diamond, Mueller
2010, 585). EMnupujcko UCTpaKMBamke WiaHaka 00jaBibeHUX y 60 Hayy-
HUX "aconwuca y nepuoxy 1998-2008. nmokazaino je ma je y y3opky (1641
YJIaHaK) CaMO MaJii IPOLIEHAT OPUTHHAIHIUX EMINPH]CKUX panosa (5,7%),
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a1 Ja je CKOpOo TOJIOBHHA YKYIIHO aHaJIM3upaHux panosa (45,8%) nmana
oznpehenn emnupujcku caapxkaj (Diamond, Mueller 2010, 587).13

ra ce, y mehyBpemeny, nemasano y EBponn? Kakso je crame
ca eMIMPHjCKMM PajJlOBHMA y eBPONCKMM HAYYHHM Yacomucuma? JexHo
CMHI/IpI/IJCKO uctpaxuBame (van Dijck, Sverdlov, Buck 2018) obyxBaru-
70 je pagoBe oOjaBibeHe y 78 HayyHHMX dacommca. Pesynratu cy moka-
3anu Aa y nepuoay 2008-2017. Huje mopacTao yneo eMIUpPHjCKUX pa-
JIoBa, Ja je Behu mpolieHaT eMITMPHjCKHX PajoBa 00jaBJbEH y HEIpaB-
HuM (18,9%) nHero y mpaBHuM dacommcuma (4,6%) u ga cy dacommcu
u3 oapehennx oOmactu (KpUBHYHOINpPABHA, 3AIITHTA KUBOTHE CPEIWHE,
€KOHOMHM]ja) ¥ OHU Ca BUIIIUM PAaHTOM WU CTApHUjU YaCOMHCH CKIOHHU)H /1a
o0jase emnupujcke pagose (van Dijck, Sverdlov, Buck 2018, 116). Ucto
UCTpaXKUBamE je MoKas3ajo, MeyTum, na momeHnyTa obenexja dacomuca
(mpaBHUW/HeTpaBHYU, 00JIACT, PAHT, CTAPOCT) HEMAjy yTuIllaja Ha nmoBehame
WM CMambeHhEe CTOIE 00jaB/beHUX EMITUPUJCKUX PaJIoBa.

Nako Moxa eMImHMpHjCKU MOAIN TO jaCHO He TMOKa3yjy, eMIHIpH]-
CKO WCTPaXWBAKE je HAIDIO CBoje mpuctamuie y benruju, JlaHckoj,
Xonaunuju, Hemaukoj, Ilnanuju u [Beackoj (Eisenberg 2011; Towfigh
2014; van Dijck, Sverdlov, Buck 2018; van Gestel, Lienhard 2019).
Jo cama cy oapkaHe IBe KOH(EpEHILHUje O EMIUPHjCKUM IPaBHUM
ncrpaxkuBamuma y Eporu (Conference on Empirical Legal Studies in
Europe ili CELSE), 2016. y Amcrepaamy u 2018. romune y Jlyseny. Beh
CMO MOMEHYNU U A2 je GopMHUpaHa U MPEXa eMITUPHjCKUX HCTPaKHBada
npasa (Network of Legal Empirical Scholars ili NoLesLaw). 1 akagemcke
WHCTUTYLIHjE Cy ToYelie 1a YKIbYUyjy eMIHPHjCKa HCTPaXKUBakbha Mpasa y
CBOj HACTaBHHM NpOrpaM. Y OKBHPY €BPOIICKOT MacTep mporpama u3 mnpa-
Ba U ekoHoMmUje (European Master in Law and Economics) opranu3syje
C€ M HaCTaBa M3 €MIMPH]CKUX IIPABHUX HCTPAKUBAKA. YHUBEP3UTET Y
Jlajneny (Holandija) noxropantuma npaBuux crynuja (Graduate School
of Legal Studies) npyxa mMoryhHoct na moxahajy Kypc U3 KBaHTUTaTUB-
HUX EMIIHPHjCKUX MeToAa y mpaBy. YHuBep3ureT y Crokxonmy (LBen-
CKa) CTyIEeHTHMA JIOKTOPCKUX CTyIHuja Takole Hy[u pa3iindure KypceBe y
007acT TpaBHE TEOPHjEe U METONOJIOTH|E, YKIbYUIyjyhul B Kypc O COIHO-
JIOIITKAM ¥ €MITPHjCKUM MeToflama y ripaBHOj Haymw (van Gestel, Lienhard
2019, 197). Panu ctunama u yHarpehema METOMONIOIIKUX 3HAkAa U BEIll-
THUHA CBOjUX JNokTopaHaTa of 2015. rogune, Yausepsuter y Konenxareny
([lancka) opraHmzyje paMOHHIIC KOj€ YKJbYYYjy M EMIHUPHUjCKE METOJIC
uctpaxupama y npaBy (iCourts 2019). EBporicku yHUBEP3UTETCKU HH-
cTuTyT ca cequmureM y @upennu (Mranuja) y oKBUPY MpaBHUX CTyAHja
opranmzyje ceMuHap ,,I[paBo y KOHTEKCTy" M ceMHHape O KBAJIMTATUBHUM
MeToJaMa M O MPaKTHYHMM BEIITHHaMa y TepeHckoM paay (European
University Institute 2019).

13 Tu ayropu cy 3a mu360p uacomuca xopuctunu Westlaw database Journals & Law
Reviews.

111



Amnamu [lpaBHor dakynrera y beorpany, romuaa LXVII, 3/2019

VY Benukoj bputanuju emnupujcka UCTpaKUBama IpaBa Cy WHTE-
rpUCaHa y UCTPAKUBAYKH KOPIYC MPAaBHUX M JIPyrux Hayka. To mokasyjy
Y YHUBEP3UTETCKH HCTPAXXMBAYKU LEHTPH U MPOjEKTH yCTAHOBJHEHH HA
Yausep3urerckoMm konenty y Jlonnony (Centre for Empirical Legal Studies)
n Yuusepautetry Bectmuncrep (npojexar Empirical Legal Research and
the Profession). Takohe ce dpopmupajy mpexe (Empirical Legal Research
Network, ycranoBpena 2009. ronqune Ha YHuBep3utery y EamnOypry)
u rpyne ucrpaxkusaua (IIpaBHu daxynrer Yausepsutera y Oxcdop-
Jly) 3aMHTEPECOBAHMX 33 EMIHMPHjCKa MPABHA HCTPAKUBAHA. 3Hauaj TC
BpCTE MpPaBHUX HCTpakuBama NoTBpAuia je u Ponmanmja ,,Hydpumnn*
(Nuffield Foundation), xoja je, HaKOH IITO je MpyXKuja PUHAHCH]CKY TIO/I-
pHIKy OpojHHM eMmmupHjckuM Tpojektuma, 2004. roqune (QuHaHCHpaTa
EMIIMPHjCKy €Ballyalljy eMIIUPHjCKOTI IPAaBHOT UCTPaXKWBamba M Kamaly-
TeTa 3a meroBo Oyayhe cnpoBolheme y Benmkoj bpuranuju. M3Bemraj
jeé KopHCTaH jep, OCHM eBallyalllje M MpPErnopykKa, caipKd U IpHUKa3
UCTOPHUjCKOT M MHCTUTYLIMOHAIHOT Pa3Boja EMIHMPH]CKOT HCTPAKUBAHHA
npaBa y Benukoj bpuranuju (Genn, Partington, Wheeler 2006).

EBpona, kao mTO ce M3 MOMEHYTHX IpHMEpa BUAU, HHjE IPO-
NyCTWIAa EMIIMPUJCKH Tajac y NpaBHUM HUCTpaxuBawmuma. Huje 1O
HPOITYCTHO HH OCTarak CBETa: EMITMPHjCKAa HCTPaKHBamba CE CIIPOBO-
ne u npoydaBajy y Aycrpamuju (Hutchinson, Burns 2009; Bell 2016),
bpasuny,'* Uspaeny,'> Janany (Vanoverbeke ef al. 2014), Kunu (Chen
2017) u TajBany (Eisenberg 2011).

3.3. Emnupujcka nctpaxuBama npasa y Cpouju

A mITa je ca eMNUpHjCKUM HCTpaxuBambuMa npasa y Cpouju? Ja
JIM ce y OBOM ciydajy moTBplyje mpeapacyaa aa yoOudajeHo KackaMo 3a
ceerom? Jlajosuh (2017, 225) cmarpa ga cy HauMHM MpoydaBamba MpaBa
peNaTUBHO 3alOCTaBJbeHa TeMa y IoMahoj MpaBHOj TEOPUjH M HACTaBU
Ha TOCTAUIUIOMCKUM CTyAHMjaMa IpaBHUX (akynrera. MokeMo JH Yy Tak-

14 Bpasmicka Mpexa 3a eMOoupHjcka mpaBHa ucTpaxuBama (2011) mokpenyna je
2014. roauHe CIelMjaTu30BaHU YacOMKC 32 EMIMPHjCKa MPaBHA HCTpaxuBama (Revis-
ta de Estudos Empiricos em Direito — Brazilian Journal of Empirical Legal Studies) c
LUJbEM Jla NIPOMOBHILE KYJITYPy €MIIMPHjCKUX HCTpakMBamba y NpaBHOj Hayiu (Xavier,
Silva 2014).

15" Ha ITpasrom dakyntery Xebpejckor yansepsurera y Jepycanumy (The Faculty
of Law, The Hebrew University of Jerusalem) akagemcke 2018/19. roauHe orpaHu30BaH je
IporpaM pagroHUIA O IIPaBy, EKOHOMUJH M EMITUPH]CKUM IIPaBHUM UCTpakuBamuMa (Law,
Economic and Empirical Studies Workshop). Y okBupy Tor yHuBep3uTeTa QYHKIHOHHIITY
LEHTPU KOjU ce 0aBe M eMIMPHjCKMM MeToJaMa WCTpaxuBama npasa: Harry and Mi-
chael Sacher Institute for Legislative Research and Comparative Law n The Aharon
Barak Center for Interdisciplinary Legal Research. Taxohe y okBupy Llenrapa uzsproctu
y uctpaxuBawy (Israeli Centers of Research Excellence, I-CORE) GyHKIMOHHIIEC U
LlenTap 3a eMIIMPHjCKO UCTPAKUBAE U OuTydnBame U npaBo (The Center for Empirical
Studies and Decision Making and the Law).
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BUM OKOJIHOCTHMA IIpaBHE TEOpHje, a MOCEOHO METONOJIOTHje MPaBHHUX
UCTPAXUBamba, YOIIIITE OYEKHBATH MO3UTHUBHE MOMEHTE y MpPOydYaBamby
U cIipoBoely EMIMPHjCKUX UCTpakuBama npasa y Cpobuju? Oaprosop
he HaM OTKPUTHM HACTAaBHM IJIAHOBH M TNPOrPaMy JOKTOPCKHX CTyAHja
HOjeMHNX JPKaBHUX MpaBHUX ¢akynrera.'® [Ipema miaHy HOKTOPCKHX
akaJieMCKuX cTyauja npasa y beorpany (Yuusepsuter y beorpany, [Ipas-
Hu (akynrer 2014), 3a cTymeHTe je obaBe3aH MpeaMET O METoAaMa U
BELITHHAMA HAayYHOUCTpakuBaukor pana.!” CTyaujcku mporpam JOKTOp-
cKkuXx akaaeMckux cryadja y Humy (Yuusepsuter y Humy, IlpaBau da-
kyntetr 2013) ykipydyje u 00aBe3Hy HACTaBy W3 METOJOJIOTHjE MPaBHUX
Hayka. [17aH TOKTOpPCKUX cTyauja Ha mporpamy ,.JaBHo mpaBo® Ha IIpas-
HoM (pakynrery YHusepsutera y HoBom Cany (2016) cagpxu u o0aBe3e
CTyJeHaTa Koje ce OJHOCE Ha MPUIIPEMY AOKTOpCKe Auceprauuje (Ipu-
CTYHHM Hay4HHU pajl, IpojeKaT JOKTOpCKEe AMCEpTaluje, u3paga ABa Ha-
y4Ha WIaHKa M W3Jlaramka Ha HayyHUM CKynoBuMa). Hemocrarak moce0-
HOT' METOJIOJIOIIKOT TTpeIMeTa Ha TOM HUBOY O0jallllbaBa YUHECHHUIIA J1a je
nporpaMoM macrtep cryadja Beh mpeaBulleHO M3ydaBambe METOLONIOTHjE
IpaBa ¥ METOAOJIOTHje IpyluTBeHX Hayka (YHusepautetr y HoBom Cany,
[Ipaau daxynrer 2013).

Crneuudukanuje METOJONOIIKUX [IPeAMETa He Aajy MOTIYHY CIHUKY
0 CTamy CTBapH, aju yKasyjy Ha oapeheHe tennenuuje. [InanoBu HacTaBe
CBeOYE Ja Cy METOMOJOLIKA NPEAMETH OPraHU30BaHM OKO /1Ba IIMJba!
Ja CTyIEHTE IMOAy4e MeTolama MPAaBHUX UCTPAKHUBAbA U METONULH W3-
pane HayyHor paza. Y beorpany neo o MerogaMa npaBHOT HCTPaKUBaHa
CaApKu M eMmmupujcku merox. Y Hwumy je mnmanom mnpensuhena u
Marepuja eMIHPHjCKUX HCTpaXHBamka M METoda, YKJbydyjyhu TepeH-
CKHM paj, IpakTHuHe BexOe paju MocTaBJbama XMUIOTE3a M MHAMKATOPA,
onpehuBama y3opka W u3paae uHTepBjya u aHkera. Y Hosom Cany, y
HAacTaBU METOMOJIOTHj€ MpaBa, OCUM AOIMaTCKor METOAa, U3y4aBajy ce U
COLIMOJIOIIKYA METOIH pajid pa3yMeBama APYLITBEHUX HHTEPeca y OCHOBU
npaBa, a TUME U caMor TpaBHOI cucteMa. Mako ce eMIHpHjCKH METOIU
KOHKPETHO HE Mpenu3upajy y crneuduKanuji HacTaBe U3 METOJOIOTHje
JpYIITBEHUX HayKa, IUIaHOM Cy npeABH)EHH H3ydaBame HadvHa
xkopumhema U IpUKa3UBamka CTAaTUCTUUKUX IMOAaTaKa, COLUONOIIKA aHa-

16 Omnyka jma ce mpernen OrpaHMUM CaMO Ha Te TPH OODAa3OBHE YCTAHOBE MO-
THBHCAHA je YMECHULIOM J1a je y OBOM paJy Haracak Ha eMITMPHjCKOM HCTPaXUBAWY Y
[IPaBHO] HAyLl U CTOTA j€ ONpaBJaHO MOCMAaTpaTH 1a 1 ce OyayhuM npaBHHUIMMA IpeHOCE
3HaPma O TOME IITa Cy eMIPHjICKa MCTPAXMBama M KAaKo ce n3Boje. TpH IpencTaBibeHe
YCTaHOBE Cy Yj€IHO M TPH BEJIMKa YHUBEP3UTETCKA LICHTPA y KOjMa ce 00pasyjy paBHHULIH.
Oputyka He MMIUIMLHMpPA W30J0BAaHOCT NPaBHMX HAYyYHHKA M NPaBHUX HCTpakuBama Beh
HEOIXOJJHOCT CTHIIarkha 3Hama W BEIITHHA KOjH NPAaBHUM HAayYHHIMMA OJIAKIIABajy Ia
CIIO3HAjy eMIIMPHjCKa HCTPAKHUBAA U YBHIE IPOCTOP 32 BUXOBO KopHiihiewe, MoryhHOCTH
MHTEPIUCLHIUIMHAPHE Capajlibe H HeHy KOMIIEMEHTApHY HMPEIHOCT.

17V oxsupy HucTuryTa 3a IpaBHe W APYIITBEHE HAyKe OCHOBAH je i Llenrap 3a
COIMOJIOIIKONIPABHA HCTPAKHUBAMA.
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JM3a CyACKe IMpaKce M M3y4yaBambe HOBHX TEHJCHIMja Y METOIOJIOTH]H.
Tu mpumepn mnokasyjy aa y CpOuju mocroje OCHOBE 3a Hpeay3UMame
CHCTEeMaTUYHHX CIICIMjaIN30BaHNX HAropa 3a W3rpajmby KaranuTera 3a
NpoyvaBambe M CHpOBOhEHE EMIMPHjCKUX HCTpakuBama mpasa. He Ou
Tpebajo CyMmaTH J1a ¥ MCTPaKUBAUYKe MHCTUTYIHjE MOTY Jia MPEay3My
TaKBe IOyXBaTe WM J1a CBOjUM 3HAambMMa MOTY 3HA4ajHO J1a UX MOJpIKE.

A xakBa je cuTyanuja ca 00jaBJbHUBAmbEM EMITHPHjCKUX HCTPAXKH-
Bama mpasa? WiaycTpatuBHHU mpernen pamoa oOjaBibeHux HakoH 2010.
roanHe y oxpeheHnM HaydHUM dacomucuma y CpOuju rmokasyje ma Ha-
y4YHa MPOAYKIMja y 0o0IacTd mpaBa oOyxBara M eMIIMPHjCKe pajose.'s
AHanmnza BHXOBHX O0elexja Mokaszana je aa ce BehinHa mux 0aBH Te-
Mama M3 o0JlacTh KpUBMYHOT npaBa u kpumuHoioruje (Dimovski 2013;
Jlykuh 2015; Sokovic, Cvorovié, Turanjanin 2016, 2017; Crajuh et al.
2018; byrapckm 2018; Mojasevi¢, Arsenijevi¢ 2018) u commonoruje
mpasa (boean 2011, Vukovi¢, Cveji¢ 2014; Bado 2016; Kosti¢, Vukovic
2019), y3 mojeaiHa HCTPaXKMBamka Yy 00JACTH €KOHOMCKE aHajHM3e MpaBa
(Mojamesuh 2019). Ilpumena kaTeropuzaiyje eMIMPUjCKUX paJoBa Koja
je xopumheHa y TOjeIMHHM CTPaHHUM EMIHMPHjCKHM HCTPaKUBambHMa
(Diamond, Mueller 2010) moxa3syje na ce BehunHa o yKymHoOr Opoja mo-
cMmarpaHux pagosa (9 ox 12) Moxe CBpCTaTH y KaTeropHjy OpUTHHAITHIX
EMITHPHjCKUX UCTPAKUBakha, a OCTAaTaK Y KaTeropHjy pajaoBa y KojuMa ce
aHaIM3UPajy IUTUPaHa EMITMPHjCKa MCTPaXKMBamba W KaTeropujy MHUHU-
MaJIHOT Kopulthema eMIHUPHjCKOT calapikaja (Kaja 4iaHaK caMmo LUTUpa
nocrojefie craTHCTHUYKE MOAATKE Kao J0Ka3 TBpAmHU). Kapakrepucruu-
HO je nma cy y BehuHH cily4yajeBa ayTOpH MCTpakuBarmba npaBHHIH.' 3a
NPUKYIUBbAEkE IMoJaTaka KopuiheHa je yIIIaBHOM METOfa WCIUTHBAmbA,
a 3a aHaNM3y IOJaTaKa CTAaTHCTHYKA METOZA, NPEBACXOIHO JECKPHII-
tuBHa. Unak, onpeheHn ayTopu cy OTHIIUIM KOPakK Jlajbe W MPUCTYIH-
T TECTHpamy XHUIOTE3a YIMOTPeOOM pa3IMYMTHX TECTOBA CTATUCTHUYKE
3HAYajHOCTH, METOJa KopelalHje U perpecuoHe aHainuze. Tu mpumepu
MOXIa HUCY OpOjHH, alli TOKa3yjy Ja €MIUPUjCKO HUCTPaXKUBAKE IMpa-
Ba nocroju y Cpbuju. Hexo Moke TpUTOBOPUTH Aa JOMUHHPA]y KBaH-
THUTAaTHBHE METOJE EMIMPUjCKOT HCTPAXHUBamka M MOXE C€ OTBOPHTH
JIICKYCHja O IOMETY EMITUPHjCKUX UCTPAKUBAKA, AJIA TO Cy CBE MUTamba
Koja HHCY orpaHudeHa camo Ha mpoctop CpOuje Beh cy yHuBepsanHa u
0pa3 Cy cajalliber CTYyIbha pa3Boja eMIIMPUjCKOT UCTPaKUBamba MpaBa.
3aro he y cnenehem nemy pasa yclemuTu NpHKa3 BPCTa €MITUPH)CKHX
UCTpaXXNBamba.

18 Hamomumemo na je mpernex ypaljeH caMo pajy WIyCTpalije CTama, HHKAKO
Kao Hay4YHa eMITMPHjCKa aHajan3a YMju OW LWJb OWIIO paHTHparmbe KBAaJHWTeTa paja ayTopa
U Yacormuca.

19 Ocum MpaBHUKA, ayTOpW MOjeAWHHMX pagoBa cy comuono3u (bosan, LBejuh,
Byxosuh), koju Cy pamuiu eMnupujcka UCTPaXKUBamka Yy JOMEHY COLHOJIOTH]jE IIPaBa.
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4. EMIINPNICKO UCTPAXKUBAKE ITPABA: KBAHTUTATHBHM
NJIN KBAJIMTATUBHU ITPUCTVYII?

EMmupujcko mCTpaXuBame je OATOBOp Ha MOTpedy 1a ce MpaBo
Ka0 MHCTPYMEHT ApymTBeHe koHTpose (Pound 1942, npema Saraf 1982,
613 ¢n. 12) u agpymreene npomene (Gangrade 1982, 635) He uctpaxyje
M30JI0BAaHO O] JPYIITBEHE CTBAPHOCTH KOjy HacToju Aa ypemu. Crora je
CTHITIO U YHo3operme na he mpaBHM HAyYHWIM MOCTATH CYBHUINHH aKo, C
jemHe cTpaHe, MPaBO WCTPaXKyjy M30J0BAHO OJ] MpaKCe, U aKo, C JAPyre
cTpaHe, ,,He MOTy Ja o0jacHe APYyTMM IHUCUIHILIMHAMA INTa je aKajaeM-
CKO y HbMXOBOM HCTPaXKHBamY, KOje Cy TUIIMYHE METOMAOJIOTHjEe W IITa
pa3zaBaja 100pO MCTPaKUBAKE OJl OCPEIIHET MIIU JIONIET MCTPaKUBarmba'
(van Gestel, Micklitz, Rubin 2017).

YumeHnLa je 1a ce eMIUPHjCKa UCTPaKUBamba, HaXKaJIOCT, ITpeBac-
XOHO TIOCMATpajy Kao MCTpakMBama Koja KOpPUCTE KBAaHTUTATHBHE Me-
TOJIe, TauHHje jelHy BUXOBY BpCTy: crarucTuike meroze (Schuck 1989;
Engel 2017; van Dijck, Sverdlov, Buck 2018). Keju n Kpumiep Hanomumsy
Jla Cy ,,HajCHAXHHUjU 3arOBOPHUIIM TOT W3jeIHAUaBarba MPABHUIM KOJH
HEMajy HampeHa 3Hamba U3 METOJ0NIOTHje NPYIITBEHUX HayKa, TOK 32 OHE
KOjU TaKBa 3Hama UMajy (Ca NpaBHUX WK APYTUX JIPYIITBEHUX (akynre-
Ta) ,,eMIHPHjCKO" TIOpa3yMeBa U KBAHTHTATUBHU U KBAJUTAaTUBHHU IPH-
ctyn (Cane, Kritzer 2010, 4). ¥ uemy je paznuka n3mMeljy Ta qBa MpHCTY-
Ha y eMIHPHjCKOM HCTpaxknBamy? Y Tpaxkemby OAroBopa Ha TO MHUTABE
nperieaand CMO H JIMTeparypy u3 oOJIACTH METOIOJIOTH]E JPYILITBEHHX
HayKa.

Ananu3upajyhu od0jammeme koje Aaje AnaH bpajMan youaBaMo jia
Cy KJbYYHH €JIEMEHTH Ha OCHOBY KOjUX OH pa3liuKyje KBaHTHUTATHBHU U
KBAJIMTATHBHY MPUCTYII: BPCTA MOAATaKa, OJHOC TECOPHje H UCTPAKHBAbA,
EMMUCTEMOJIOIIKHA ¥ OHTOJIOIIKK OKBUP MCTpaxkuBama (Bryman 2012, 36).
VY KBaHTHTaTUBHOM NPHCTYIy NPHKYIUBAjy CE W aHAIN3UPAj)y HyMepud-
k1 (OpojyaHm) MoJaly, HACTOJH Ce Jia ce TeCTHPajy Teopuje (IeayKTHBaH
MPUCTYI), Aa c€ Clleie CTaHJapAud NPUPOIHUX HayKa W Ja ce JpyLITBe-
Ha CTBapHOCT HOcMarpa Kao OO0jeKTHBHA. Y KBaJUTaTHBHOM IPHUCTYILY
NPUKYIUBAjy CE MOAAIM KOjH HIUCY HYMEPUYKH, HACTOjU CE J1a Ce Ha OCHO-
BY THX IT0J[aTaKa TeHEePUIly TeopHje (MHIYKTHBAH NPUCTYII), Ca IUJbEM Ja
ce IpyIITBEHA CTBAPHOCT pa3yMe OHAKO KaKoO j€ CTBapajy MOjemuHITH. Y
KBaHTHTATHBHOM IPHUCTYITY TIPEIMET UCTPAKUBAA CIIO3HAjE CE MEPCHEM
U crora je nobap na Ou ce ,,IpOICHIIN 00UM U PaclpOCTPAEHOCT HEKe
nojaBe“, JOK c€ y KBAaJUTATHBHOM IPHUCTYNY NPEAMET HCTPAKUBAHA
CIO3Haje TyMauemheM 3Ha4ema M J00ap je 3a yTBphHBame IOCTOjama
onpehene npymreeHe mojaBe (Webley 2010, 18). butHo je HamomeHny-
TH @1a ce y 00a MpUCTymma KOPHUCTE TOAAIM HCTE, EMITHPHjCKE, ITPUPO-
Jie, Qi pa3iIn4yuTe BPCTE, U J]a TO IITO C€ Y KBAHTUTATUBHOM MPHUCTYITY
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KOpPHCTE HYMEPHYKH MOJAld HE 3HAYU Jla Ce TH HYMEPUYKH MOAAIA
HE MOTy J00MTH W W3 HeHyMmepunuykux wuH(popmanwja. Hamme, u Tanma
MTOCTOjH MOTYNHOCT KBAaHTHTATHBHE aHAIN3€ KOja MPEICTaBIba MOCTYIIaK
,»IIpeBolema KBAIMTATUBHUX CBOjCTaBa M OJHOCA, IpeMa ofpeheHnM mpa-
BUJIMMa, TOKOM KOTa APYIITBEHH cajpxaj Jo0uja HyMEPUYKH OOJHK, a
aHaiM3a ce Jajbe U3BOJU CTATUCTHYKUM M MaTeMaTHYKHM MOCTYIIMMa™
(Bogdanovi¢ 1981, 8).

[Ipema bpajmanoBom munubewy (Bryman 2012, 175), xeanmu-
mamuenu npucmyn OJUTAKYjy Mepee, Kay3alHOCT, TeHepanu3anuja u
perumkarja. OH HACTOJU a TECTHUpPA TEOpHje MepemeM, mperBapajyhu
TEOpEeTCKe KOHIENTE O MPEAMETy HCTPaXKHBama y MepJbUBE Bapujalie.
Llon KpecBen npeuunsupa ga ce KBAHTUTATUBHUM UCTPaKUBAKEM HACTOjE
,,A3BECTHU 3aKJbYUIIM O TOME IITa Be3e usMel)y Bapujabnu 3naue (Creswell
2014, npema Spencer 2015, 143 ¢u. 7). bpajman roBopu 0 Kay3aJHOCTH
(causal inference) ka0 o0enexjy KBAHTUTaTHBHOT IPUCTYIIA jep Ce BUME
TEeXHU Na ce 00jacHM y3pOoK HEke IojaBe, ali YMHH HaMm ce aa Kpecpen
ONpaBIaHO HHjE YIOTPEOHO TEPMHUH Kay3ajdHOCT jep He Tpeba 3abopa-
BUTH J1a UCTPAKMBAE MOXKE MOKa3aTH J1a MOCTOjU MOBE3aHOCT m3Mehy
Bapujabnu (Kopenanuja), ajad HE W y3pOYHO-IIOCIENUYHA Be3a (Kay3al-
HocT). [eHepanu3anuja Kao OAJMKA KBAHTHTATHBHOT HCTPOKUBAMA,
cMmarpa bpajman, mompasymeBa jaa ce ,,Hala3d HCTPAKHBAEka MOTY Te-
HEpaJM30BaTH W3BaH OKBHpPA OIpeheHOT KOHTEKCTa y KOjeM je CIIpoBe-
neHo ucrtpaxupame” (Bryman 2012, 176). UcrpaxkuBame ce CHpOBOAM
Ha y30pKY, OJJHOCHO JIeJIy MOIyJaluje, a 3aKbY4Ild 10 KOjUX Ce CTUTHE
UCTPaXUBakbEM OJHOCE C€ Ha IEJOKYNHY nomyiauujy. To ce mocTmxke
npahemeM mpaBuia 0 U36opy y3opka. Kako je emucTeMONomKu OKBHP
KBaHTHTATHBHUX HCTPa)KMBara MO3WTHBH3aM, OHA Texe Ja Johy a0
00jeKTUBHOT Ca3Hama O I0jaBW KakBa OHA jecTe mparehwm HaydHE TIpo-
neaype u npaswia. Takolje, Taj yTHIla) ce BUIM Y HACTOjamy Ja KBaH-
TUTaTUBHA WCTpPaXHWBama Oyly peIUIMKaTUBHA, Aa C€ MOTY IMOHOBUTHU
Kako OM APYrM MOINIM MPOBEPUTH PE3YNITaTe UCTPAXHMBamba M Ha4MH Ha
KOjU C€ JI0 BbUX JIONUIO. PEMIMKATUBHOCT je 3HA4YajHA 32 HCTPAKHBAMA
y IpyIITBEHUM Haykama jep Kaja ,,ACTpaxKyjeTe INpyIITBEHH CBeT, Beha
je MoryhHOCT 3a Mamak O0jeKTHBHOCTH M YIUTHB BpemHocTH (Bryman
2012, 177). Crora oHa mpeacTaBsba jeJaH BUJ KOHTPOJIC UCTPpaKUBa4ya U
IMOTBPAC BAIMAHOCTU UCTPAKUBALA.

[pernen nmuteparype (Webley 2010; Bryman 2012; Simi¢, Zlata-
novi¢ 2012; Spencer 2015; Ili¢ 2015) nokasyje aa xearumamueru npu-
cmyn TPEAMET HCTPaxyje U3 TMEPCHeKTHBE CyOjeKTa HCTpaKUBamba,
y3 HacTojame Ja JeTaJbHO OMUIINE M pa3yMe KOHTEKCT y KOjeM CYOjeKT
MpUIaje 3Ha4YeHhe HEKOj ApyITBeHO] mojaBu. CTora ce 4ecTo pa3jivKa
u3Mmely n1Ba mpuCTyma HCTpaXWBamy IpeIcTaBlba Kao pa3inka 00jek-
TUBHO — CYOjeKTHBHO, TJI¢ C€ KBaJUTaTUBHO HCTPAKUBAIE BE3yje 3a
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Cy0jeKTHBHO jep UCTpaxyje ,,JPyIITBEHO KOHCTPYHCAHE YHILEHUIIE KOje
He TIOCTOje HE3aBHCHO Of 3Ha4ema Koje UM Jpyau mpumucyjy* (Webley
2010, 930). Takohe ce nctude ga ce Hala3¥W KBAINTAaTUBHUX HCTPAKUBAha
He Mory reHepamu3oBat. [lojenuan nomahu aytopu HaBoie na je
Mapwuja bornanoBuh mokasana CympoTHO, 1a C€ U KBAIUTATUBHHM METO-
Jama ,,Moxe rmoctuhu He camo 00jeKTUBHOCT, Hero, O6ap nmox oapeheHum
ycnoBuMa, u ommTocT 3Hama* (1lic 2015, 137). HezaBucHo on criopema
ayTopa, KBaJUTaTUBHA MCTPaKMBamba Cy KOPHCHA jep ,,MOTy Jia CTBOpE
IyOOK, meTajbaH W LEJOBUT yBUI y mojenmHadHy mojaBy* (Fajgelj mpe-
Ma Ili¢ 2015, 137) u Ha OCHOBY HHX MOXEMO YTBPJAUTH MOCTOjaE WU
HenocTojame ofpehene mojaBe (Webley 2010). Jomn jeana OutHa omim-
Ka TOT MPHCTYIa UCTPAKUBakY jecTe TO IITO OH ,,[I0CMaTpa JPYLITBEHU
JKMBOT Kao TIpoliec W HACTOjU Ja ONHMIIE W pasyMe Kako ce ,Jorabhaju
n oOpaci onBHjajy TOKOM Hekor BpemeHa“ (Bryman 2012, 402).
OpujeHTHCAaHOCT Ha TIPOIIeC, jeAHAKO Ka0 W HACTOjame Ja I0jaBy HCTpa-
KM Y BbCHOM ,,[IPUPOTHOM * OKPYKEHY, pe3yaTupajy cieachum odenexjem
KBaJJUTaTHBHOT NpHCTyMa: (uekcuOumnHomhy HanpTa UCTpakuBama. 3a
pa3NKMKy OJ KBAaHTUTATHBHOI, KBAJMTATUBHHM HALPT MCTPaKUBama HHUjE
CTpOro yHarpena Ae(UHUCAH jep ce, KaKo Ce CaMo MCTPaXUBame OJBH]a,
MOXKE jaBUTH MOTpeda Ja ce OH MPWIATOAM WM Y HEKOM ey M3MEHH.
KoHnauHO, KBaINTaTHBHO MCTPAKUBAGE KapaKTEPHUILE U HACTOjambe Ja ce
MPY>KH [EJIOBUTA CIMKAa O MCTPaXMBAHO] MOjaBU: Ja CE yKa)Ke HA BUILE
MEepCHeKTHBa W UACHTH(HKYje Buile pasznnuutux (akropa (Creswell
2009, 176).

Koju je onaroBop Ha mHTame KOjeé CMO MNOCTaBWIM Ha IOYET-
Ky oBor nema pama? Koju mpucTyn je KapaKTepHUCTHYaH 32 EMITHUPH]jCKa
UCTpaxuBama npasa? OapeheHu ayTopu cy yKa3aiu Ha TO Jia je KBajJuTa-
TUBHH NPUCTYT OJHM3aK JOKTPUHAPHOM HCTpaxuBamwy npasa (Wulf 2016).
Kaxko nzabparu oxrosapajyhu mpucTyn eMIupHjcKoM ucTpakuBamy? [1o-
Ja3He Tauke KojuMa Ou ce Tpebaiu pyKOBOOUTH y M300pYy jecy cBpxa U
npupoga uctpaxupama (Webley 2010). Aytopu cy jomr 1982. rogmae
YKa3MBaJIM Ha TO Ja KBAaHTUTATHBHO M KBAJUTATHBHO ,,HUCY OJBOjCHH
(Dabbs 1982, mpema Berg 2001, 2). Haume, Ta aBa npuctyna ,,He Tpe-
0a mocMmarpatd Kao CTpore, pa3jinuuTe KaTeropuje, rmojapHe CynpOTHO-
cru, wm guxoromuje’ (Newman, Benz 1998, npema Creswell, Creswell
2017, 3). Oaroop Ha NMUTame MOKE OUTH M MIPUCTYI MELIOBUTHX METONA
(mixed methods), x0ju KOMOMHAIIM]jOM KBaHTUTATUBHOT M KBaJUTATUBHOT
HpHUCTYHA ,,JIpy’Ka MOTIIYHHj€ pa3yMeBambe MpeaMeTa HCTPaKHBamha HEro
cBaku ox npuctyna noceOono (Creswell, Creswell 2017, 4). Hujenan
OJl THX TIPUCTyNa HUje m30erao KpUTHKE, a HUX he BEpoBaTHO OUTH U
najbe jep, Kako je jedaH ayTop jOI Mpe BHUIIE O TPH ACICHH]e HCKPEHO
3aKJbYUHO, ,,HaJa3u OMIIO KOjer HayqHOT UCTPaXMBamba HUKal HUCY CaBp-
LIEHU U yBEK MMa IpocTopa 3a Hanpeaak™ (D’Souza 1982, 677).
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5. U3A30BU V [TPUMEHU EMITMPUJCKOI" UCTPAXXKUBAIBA
[TPABA

VY nuTeparypu je eMIIHPHjCKO HCTPaXKHBamkE MpaBa MOYETKOM OBOT
BEeKa OKapaKTepUCaHO Kao pemoiynuja y npaBHoj Hayuu (Ho, Kramer
2013; Klick 2011). Buie on nerieHuje kacHUje mojaBuia ¢y ce oapehena
NUTamka Koja TECTHPajy lia JH je Ta IpoleHa Ouia mperepaHa. AyTopu
ce nutajy: KakBu cy AOMETH JOCaTalllibuX EMIPHjCKUX HCTPAKHBAHA
y npaBy? Koje cy MamKaBOCTH THX UCTpPaKUBama, a KOje Cy HUXOBE
npenaoctr? Ca KOjUM M3a30BHMa C€ Cy0UuaBajy HUCTPaKUBAYH MTPHITHKOM
CIpOBOljeha eMITMPUjCKUX HCTPaKHBamba Ipasa?

[pernen muTeparype je mokasao Ja ce ayTOpH ClIaxy y CTaBy Ja
Ce eMIMPHUjCKO HCTPAKMBAKE HE MOXKE 3aMCHHMTH Beh camo JomyHH-
TH JOKTPUHApHO HCTpaxkuBame mpasa (Saraf 1982; Heise 2002; Wulf
2016). OmacHo je, MmehyTum, Taj cTaB TYMauuTH Tako Ja OH IOIpa3yMe-
Ba Mamy Hay4HY BPEJHOCT EMIHPHjCKOT MCTPaKHBama NpaBa. AyTOpH
KOjH TTIOCMAaTpajy EMITUPHjCKa HCTPAXKUBAHA TIpaBa yKe, Ka0 EMITUPH]jCKa
NpaBHA HCTPaKMBamba, MCTHUY Jia OHA WMajy HAyYHH W JPYIITBEHH
3Hauaj, jep MOMaxy y H3TPaJlbld TEOPETCKOI pa3yMeBama IpaBa Kao
JIpYyLITBEHE T0jaBe W [MOMaXy HE camo aa 0oJee pazymemo mpaBo Beh u
Jla, pazyMeBajyhn Kako OHO JieNyje Y MpakcH, 00Jbe pasyMeMo JPYIITBO
(Genn, Partington, Wheeler 2006,1). Ilperuznuje pedeHo ,,ako xohemo
Jla 3HAMO KaKo Ce CBET MeHa M KaKo Hallla IpaBHA IPaBUiIa OONUKYjy U
Kako Ou Tpebasio Ja OAroBope Ha Ty MPOMEHY, EMIIMPHjCKa UCTPAKHBAHA
cy jemHoctaBHO Heu3OexHa“ (Simmons, Breidenbach 2011, 198). 3a
pasiuKy OA AOKTPUHAPHOI NPHUCTYMa, KOjU MPaBO MOcCMarpa M3HYTpa,
EMITMPHjCKH MPUCTYTI oMoryhaBa /ia ce IpaBo CIIO3HA U CIOJba, Yy CPEIHU-
HU y K0joj menyje (Hutchinson, Burns 2009, Dajovi¢ 2017), mTo mpyxa
ca3Hama koja he oMOTyhuTH pealnCTHYHO TyMadeHe MPaBHUX IpaBUiIa
(Saraf 1982).

Koju ¢y HegocTamnm, 0JHOCHO OTrpaHHYEHa EMITUPHjCKOT UCTPAKU-
Bama npaBa? [NaBHO OrpaHUYCHE je MPHUPOJAA MpaBa Kao IpeaMera
UCTpaKnBama. AyTOpH YIO30paBajy Ja ce CTaHAapId HCTPaKHBama Y
MPUPOTHUM Haykama (JocTH3ame O0jeKTUBHUX W BPEOHOCHO HEyTpall-
HUX pe3yliTara) TEIIKO MOTY NPHUMEHUTH Ha mpaBo. OrpaHudeHe cy
MOTYNHOCTH eMIHPHjCKOT HCTPAXKUBAHA ,,y TIPOHANAKEHY pelllekha HOP-
MaTHUBHUX TMpobjeMa, Koje 3axTeBa onMepaBame (QHUII030CKUX M €THY-
kux aprymenara‘ (Wulf 2016, 41). Kpucrodep Enren je Hamomenyo ma
he n360p eMIUPHjCKOT TPHUCTYIIA 3aBUCUTH OIl MPABHOT MHUTama Koje je
npenMet uctpaxkupama (Engel 2017, 2) jep mocroje Heka muTama Koja
Mo ceOW HHCY TOTOAHA Jla c€ eMITUPH|CKU UCTpaxyjy. Bynd (Wulf 2016,
44) umcrakao je 1ma je HAYWH CIPOBOhEHma EMITMPHjCKUX HCTPaKHUBAMHA
TakaB Jla PeayKyje CIOXKEHOCT MPaBHHUX IMpobdiemMa, M TO je YeCTO He-
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u30ekKHO Ja OM ce mpemMa METOMOJOIIKUM 3aXTeBHMa’’ HCTPaKHIo
MOHAIlIake KOje je MPaBHO PEJIEeBAHTHO, HO ,,aKO CE MPaBHE YHEbCHUIIE”!
NPEBHIIE MOjEHOCTABE PaJd METOIOJOIIKE CTPOrOCTH, PE3yATaTH TaK-
BOT' HCTPaXMBamkha MOTY OWTH Mame PEJIeBaHTHH 3a MpaBHY HaykKy. Kako
O0u ce TO M30emIo, MOTPEOHO je MPBO MPEICTABUTH MPABHO MHTAKE Y
HETOBOj MOTITYHO] CIIOKEHOCTH. TeK Ce IIOTOM HeroBa CIIOKEHOCT MOXKE
PEIyKOBaTH Kako ce (METOJOJIONIKH, IPUM. ayT.) 3axTeBa’.

Henocrarke wnu orpannyerma pa3iuKyjeMo OJ U3a30Ba y IPUMEHHU
EMITUPH]CKUX UCTpaKuBama. BehnHa m3azoBa ce omHOCH Ha 00e30eheme
KBAJINTETA UCTPAKMBakha M Ha NMHUTama koja Emmraja u Kuar o3nauasajy
Kao W3rpaamy HHOPACTPYKTYpe EMIMPHUjCKUX HCTPAXKHUBAKba Y TpaBy
(Epstein, King 2003), omHOCHO M3rpajilby KamnaiuTeTa 3a MOAy4YaBame U
cripoBoheme eMIUPHjCKUX UCTpakuBamba. OCHUM Tora, W3a30BU IOCTOjC
U y JIOMEHy MyOJMKOBama M IPEACTaBIbaka pPe3yliTara €MITHPH]jCKIX
HCTPaXUBamba, Ka0 W MPAKTUIHOT M3BOl)ema NCTPaKNBAbA.

Jluteparypa (Epstein, King 2002; Wulf 2016; Zeiler 2016) noka-
3yje Ja Cy IJaBHH METOJOJONIKM HM3a30BU y TPUMEHH EMIHMPHjCKHX
HCTpakMBama MpaBa: KBAIUTET HAIlpTa UCTpaxuBama (research design),
0o/1abup aNeKBATHUX EMITUPUJCKHX METOJa UCTPAXKUBamkha U HUXOBA JI0-
clieHa IPUMEHA TOKOM TIpoIieca UCTPAKHUBAKA.

Kibyunn u3a3oB y o0e30ehuBamy KBalUTETa HCTpaKHMBamba je-
CTe pa3Boj JbYACKHX pecypca Koju he M3BOIUTH METOMOJIONIKY HACTaBY
u nonyvaBatu Oyayhe reHepanmje 3a cpoBolermbe eMITUPHjCKUX HCTpa-
kuBama npasa (Jones 1982; Schuck 1989; Epstein, King 2003; Genn,
Partington,Wheeler 2006). To je moryhe nmoctuhun yxipy4unBamem y Ha-
CTaBHU Kagap mpodecopa U3 METOAOJOTH]e EMIIHPH]CKUX HCTPaKHBAHA
W/WaM pa3BojeM WM yHarnpehuBambeM METONONOMIKMX 3Hambha M BEIITHHA
npodecopa mpaBa. YHHUBEP3UTETH MOTY NOACTHIATH MehydakynreTcky
capalmy paad pasMeHe M yHarpelema 3Hama U BemTuHa. [Ipodecopu
mpaBa ce MOTY JOJaTHO o0pa3oBarH moxahambeM METOMOJIOIIKHX MPE-
MeTa ¥ CEMHHApa Ha YHHBEP3UTETUMa, Ha CIICIHjajM30BaHUM OOyKaMma
WU Y X0y, OAHOCHO y pajly Ha eMIHMPHjCKUM HCTpakuBamiMa (Epstein,
King 2003). Usrpaama HAcTaBHOT KajJpa je KJbYYHH H3a30B jep HCHA
yCIIelIHAa peanu3aliija JOHOCH BHILIECTPyKe KopucTh. [IpBo, oTBapa
MoOryhHOCTH 3a U3MEHY WX JOMyHY HocTojehinx 00pa3oBHUX mporpama u
pa3Boj CIenHjalTM30BaHUX MIPOrpaMa U HACTABHOT MaTepHjaia y o0lacTtu
METO/IONIOTHje eMIMPHjCKUX UCTpaXkKuBama mpasa. Jpyro, moamxe HUBO
UCTPAXHUBAYKHX CIIOCOOHOCTH CaMuX Mpodecopa 3a mpeay3uMame KBaju-

20 Jla 6u ce mpaBHA IHTAbA EMIMPHjCKH HCTPAKIINA, KOHLENTH HA KOJHMA CY
3aCHOBaHE XUIIOTE3¢ MOpajy ce OIepaIlHOHATN30BaTH MOCPEACTBOM MHIMKATOPA M BapH-
jabnu.

21 Moxe ce 3aKJbY4UTH 1a OBAC Byﬂq) MMUCJIM Ha MPaBHEC YMHCHULIC, TO jeCT OHC

3a Koje MMpaBHE HOpPME Be3yjy oapeleHy mpaBHY MOCIEIHILY.
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TETHHUX EMITUPUjCKUX HaydHHUX Ipojekara. Konauno, yBehasa u ocHaxyje
KalanuuTeTe 3a eBalyaljy KBaJuTeTa eMIMPH]CKUX HCTPAXKUBaba MpaBa.

Bypuna donnanmja je y ceom ucrpaxkusamwy (Genn, Partington,
Wheeler 2006) npeniopy4nia f1a ce pa3Boj UCTPAKUBAYKUX MOTEHITHjaa
MOJICTAKHE PAJIUIUTUM OOJIMIMIMA CTUTICHJMja: 3a CTYICHTE OCHOBHHX
cTyauja 3a moxahame ceMHHapa WiIH JIETHUX IIKOJNA, 32 JOKTOPCKE WU
MOCTIOKTOPCKE MporpamMe, 3a CIelHjaTu3aluje, 3a MpaBHUKE KOjU Ha-
KOH MCKYCTBa y IPAKCH XeJie JJa C€ OKPEHY HCTPaXHMBAadKOj Kapujepwu,
ani W MCEHTOPCKE CTHUIICHIUje Koje OW MpHU3HATHM ayTOpUTETHMA M3
EMIIMPHjCKUX TPaBHUX HCTPa)KMBara oMoryhuie 1a MEHTOPHIIY CTy-
JIEHTE y pa3BOjy BEIITHHA EMITHPH)CKOT UCTpakuBarma. Pa3Boj HacTaBHUX
W HMCTPaXMBAauKWX KaralUTeTa TMPETINOCTaB/ba WHCTUTYIHOHAIHY TOJI-
puiky v ¢unancupamwy (Epstein, King 2003; Bell 2016) jep emnupujcko
UCTpaKUBambE MOXKE J1a 00yXBaTa TEPEHCKHU pajl KOjU 3aXTeBa aHTAKOBAHE
WCTMUTUBAYa M aCUCTEHATa HAa HCTPXKUBAkLUMa WM MOXE Ja o0yxBara
pax ca 6a3ama mopmaTaka Koje cy KOMepIHjajiHe M 3axTeBajy Iurtahame
kopumihema. Y 00a ciydaja HCTpaXuMBaddMa Cy IMOTpeOHA TEXHUYKA
CpezcTBa 3a MPHUKYIUbakhEe W UyBambe MOojaTaka U MPOrPaMCKH MaKeTH 3a
KOMITjyTePCKU acHCTUpaHy oOpany mojmaraka. IHCTUTYIMje MOTY UMaru
Ba)KHY YJIOTY Y Npu0OaBJbamky CariacHOCTH 3a CIPOBOlEHEe HCTPaKUBAbHa
(xao, Ha IpUMeEp, KaJia je HeOMXoJaH MPUCTaHaAK ofipel)eHnX HHCTHTYIHja
Jla ce /UXOBU TONIAIM KOPHCTE Y UCTPAKUBAY HIIH J1a FbUXOBH 3aIoce-
HU Oyy uCnUTaHuI ). WHCTUTYIIMOHATHA TIOAPIITKA C€ MaHU(ECTYje U Ha
JPYTH HAYMH, Ka0 CIIPEMHOCT Jia Ce MPUXBATH HOBY TIOTJIE/ Ha MTPaBo U Jia
ce MPUIIATOAM HAYMH paja. YMECTO HHANBUAYAIHOT HCTPaKHBAUKOT pasia
Ha aHaJM3M MIPaBHUX JOKyMEHaTa U TEKCTOBA, EMITUPHjCKO UCTPAXKHBAHE
YIJIAaBHOM TO/Ipa3yMeBa TUMCKH ¥ MHTEPAMCIUILTHHAPHU pall U Capajby
ca WCTpaKMBauyMMa M3 JpyTUX Hayka W Apyrux wuHcTuUTynwja (Bell
2016). IlparmatuuHy CTpaHy HWHTCPAMCIHUILIMHAPHOCTH IOjESIUHU ay-
TOPH Cy BHJIEIN KAa0 YHHBEP3UTETCKY KOMIApaTWBHY IPEIHOCT jep 3a
MPaBUIIHO CIPOBOherme eMITUPHUjCKOT HCTpakMBamba HHje MOTpeOHO na
NpaBHUK MMa JOKTOpaT M3 APYLITBEHHX Hayka Beh je JOBOJEHO ,.camMo
Jla ©Ma TIprjaTesba WK KOJery KOju IMOCenyje 3Hama U3 METOJO0JIOTH]e
EMITUPH]CKUX UCTpaxkuBama (Simmons, Breidenbach 2011, 220)

EmMmnupujcko u cBaKo Ipyro HayYHO MCTPaKUBAE MaTECPHjaIIU3Yjy
ce TMPEeBacXoJHO y HAayyHHM IyOnukanujama. [IpencraBipame pesynrara
EMITMPHUjCKHX MCTPaKMBamba 3aXTeBa HEIITO JPYradydju CTUII MMUCama pa-
JIOBa OJ1 OHOT KOjU je KapaKTepHUCTHYaH 3a JOKTPHUHApHA MCTPakKWBamba
npasa. Taxole, HHTEPIUCIUILIMHAPHN KapakTep MCTpakuBama M UCTpa-
JKMBAaYKMX THMOBA 3aXT€Ba NMPUXBATAbE¢ W MPABHIHO BPEIHOBAE Koay-
topctBa myonukanuja (Epstein, King 2003). Baxan n3a30B ce omHOCH
Ha o0e30eheme KBanmTeTa MyONMWKaIMja, IITO je 3aMepKka Koja ce To-
cebHo ymyhyje waconmucuma koje ypelyjy crymentn. Heka om moryhux
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pemema (Zeiler 2016) jecy ycTraHOBIbaBamk-e Karanora Hajuenrhux rpermia-
Ka M HEKOI' CHCTeMa MocieanIa 300T MpHXBaTama €MIHMPHjCKUX pajo-
Ba HUCKOT KBaJIMTETa (Ha MpUMEp, N Ha PaHr JUCTH dacomuca). Ocum
KBAJIUTETA, MyOJIMKAIMje MOPajy Aa 33a70BOJBE M 3aXTEB PEICBAHTHOCTH
U pa3syMJbMBOCTH, OJHOCHO IIPaBHA 3ajeJHHIIA UX MOpa MPENO3HaTH Kao
peJieBaHTHA U MOpajy OMTH pa3yMJbHBA ,,d HAyYHHIIMA U TIPAKTHYapUMa,
yKIJbYydyjyhu M OHE KOju MMajy orpaHHuYeHa 3Hama y Toj obmactu (van
Dijck, Sverdlov, Buck 2018, 116). IToce6HO je Ba)XHO MPEHETH CTECYCHO
3HaEkE O TOME KakKO MpaBoO Jiellyje y MpPaKCH OHMMA KOjH ca UM MOTY
Hemrro yuuautH (Schuck 1989, 336).22 Jeman o HavyMHA 1@ c€ OITOBO-
pH Ha NOMEHYTE HM3a30Be jecTe KopHumheme mporpama M TEeXHOJOTHja
koje omoryhaBajy cymupame W BHU3YEIHO IIPEICTaBIbAE pe3yiTara
EMITUPH]CKHX HCTPAKUBAbA.

[IpakTHUHN M3a30BU [IOBE3aHU Ca EMIIMPHjCKUM HCTPaXKUBambHMa
npaBa OJHOCE c€ Ha (MHAHCHjCKE TPOILKOBE jep Cy Ta HCTPaKUBamba
YIJIaBHOM CKyIUba, a 3Hajy Aa Oymy u ¢pycrpupajyha u ga omysumajy
nocra Bpemena (Schuck 1989; Bell 2016). Haj3nauajHuju npakTHYHH U3-
a30B je KaKo CIIPEYHMTH IMOTPEIIHO TyMaueHe W 3JI0yNMoTpedy pesyaTara
uctpaxusamwa (Bell 2016).

6. BAKJbYYAK

Emnupujcko ucTpakuBame npaBa CKPEHYNOo je NaKiby Ha MUTamka
Koja cy 3HauyajHa 3a pa3BOj NMpaBHE Hayke: Kako ycmemrHo mpeMocTHTH
Npa3HUHY U3Mel)y mpaBa W OpyIITBEHE CTBAPHOCTH KOjy TpaBO HACTOjH
na perynume? Kako msrpagutu MGTO)_IOJ'IOFI/I_]y MPaBHUX MCTPAKUBAHA
Koja Ou O6yXBaTI/IJ'Ia ¥ TOKTpUHApHA ¥ EMIUPH]jCcKa paBHA MCTPAKUBAKHA,
oJjpe/nIia jacHe KOOpAWHATE BUXOBOT Mel)ycoOHOT 0fiHOCA, YTBPAMIIA KOje
METOJIE UCTPAKUBAKa OJr0Bapajy 3a HCTPAKUBAILE PA3TUUNTHX acreKara
NpaBHUX NMHTamba U OApeAnsIa oce oAHoca u3Mel)y Merononoruje mpaBHe
HayKe M eMITUPHjCKUX UCTPAKUBaIba Y BE3U C MPaBoOM?

HacnoB oBor paga je cajpao NHTame Jla JU j€ EMIUPH]CKO
UCTpaKMBambe MpaBa peBoIylHja Wik HeMoryha MucHja y cro3Haju mpa-
Ba. Kama cMo cTexiin yBHJ y HETOB Pa3Boj, MPETHOCTH, OTPaHUYCHa U
W3a30BE, MOXXEMO 3aKJbYYHTH: HUTH j€ PEBONyLMja HUTH je Hemoryha
mucHja. PeBonynuja mompasymeBa ,,KOPEHUT MpeoOpaxaj, MPEOKpEeT Y

22 OBjie HAIOMUELEMO J1a CY, HA PUMeEP, ¥ 0GIACTH COLHMONOTHjE TpaBa MOjeAMHNA
ayTOPH YHO30PHIM Jla OM MCTpakuBama Tpe0alo [a OTKIOHE HAayuHY H30JI0BAHOCT, ajld
U Jla HampaBe AWCTaHLy of Iyommke (policy audience) m3 obmactu (aHaiIM3e) jaBHHUX
MOJIMTHKA, Kako OM HMMayla KpUTHYKY IOHMEH3Hjy, OHy KOja He HCKJbYydyje IOJIUTHYKE
BPEAHOCTH, I KOja HEe MOApa3yMeBa yCBajare MOJIUTHYKE areHJe OHUX KOjU TPEHYTHO
yCBajajy IOJIMTHKE I HX crposoze (Sarat, Silbey, 1988). Ayrtop ce 3axBasbyje aHOHHM-
HOM DPELICH3EHTY KOjHU je CKPEHYO MaXmby Ha Taj HAyYHH paj.
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Hekoj obnactu xuBota u pana“ (Byjanuh ef al. 2011, 1125). Emnupujcko
UCTpaXMBabe MpaBa, KOJIUKO IOJ MPEICTaB/ball0 HOBUHY, HE 3aroBapa
HaIylITame JOKTPHHAPHOT MpUCTyTa Beh Harnamasa 3aHeMapeHe acrek-
Te UCTpakMBama npasa. [loTmyHa cno3Haja npasa HUje Moryha yKoImko
HEeMa CHHTE3€ pe3yirara JOKTPHHAPHOT M €MITUPH]CKOT UCTPAKHBAA U
3aTo Cy M jeJIHO M APYTO 3HA4YajHU 3a IpaBHY HayKy. Mako mocroje ongpehena
OrpaHMYeHha ¥ U3a30BH Y IPUMEHN EMIIMPHjCKUX NCTPaKMBakha IpaBa, He
Moxe ce pehu HE 112 je BruxoBa npuMeHa HeMoryha mucuja. Ycnex y mpu-
MEHHU EMITMPHUjCKOT MpPUCTyIa 3aBUcuhie o7 CTeNeHa pa3BHjEeHOCTH CIIO-
COOHOCTH MCTpakKnBaya Ja MPEero3Hajy OrpaHnYeha u J1a, CXOIHO hUMa,
n3alepy KOjU acleKTH IpaBa Cy MOTOJHM Ja Oyay HpeaMeT eMITUPHjCKHUX
UCTpa)XMBamba U KOjU Cy aJeKBaTHU METO/U 32 HBHXOBO UCTPAKUBAE.

Emnupujcko ucTpakuBame NpaBa je Tema Koja HyOd MHOIIT-
BO NpHJHKa 3a jAajba pasMarpama. OBaj pax W HHUje HACTAO0 C IHJbEM
Ja MOHYAW CBEOOYXBAaTHY aHAIM3y T€ BPCTE HCTPaXXKHBamba jep TO HHje
moryhe noctuhu y jeanom paxy. Hacrao je u3 pasnora mro ce aytop,
panehn Ha CONCTBEHOM EMITMPHjCKOM IPOjEKTYy, CyOUHO ca HEeI0CTaT-
KoM JoMahuX TEOpHjCKMX pa3Marpama TOI HauyMHA MpoydaBara IpaBa,
Ma je TakaB MoAyXBar (BOJbHO WJIM HEBOJHHO) OWIIO HYXKHO IPEIy3CTH.
Pax Texu na ckpeHe Nmaxkiky Ha Marepujy Koja je aKTyeJlHa y CBETCKUM
OKBHpHUMA M KOja 3aXxTeBa NPEUCIUTHBAKE OapeheHNX HAayYHUX MpeMHca
y mpoyd4aBamy MpaBa. AKO C€ HaKOH YMTamba HEKO Off YMTanana OIIy4u
Ja TIpery3Me WHTEJEKTyaJHH Halop Jajber pasMarpama JeQHUHUCamba U
o0enexxja eMIMPHUjCKOT UCTPaKHMBarba MpaBa, W3a30Ba Yy HEr0BOj MpU-
MEHH U HBETOBOT' OJHOCA Ca JOKTPHUHAPHUM HCTPAKHUBAILEM, OBaj pask je
OCTBapHo CBOjy CBPXY.
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1. INTRODUCTION: BETWEEN SUBJECTIVE RIGHTS AND
ADMINISTRATIVE ACTS

The construction of buildings is a cornerstone of any economy.
Since the 19 century — and today in particular — this sector has been
thoroughly regulated because of the need for spatial and urban planning, to
achieve sustainable development, and to facilitate the coexistence of large
numbers of people in relatively small areas in large cities. Planning, as an
activity integral to building construction, is implemented, in legal terms,
through a system of issuing construction permits. From this viewpoint, a
construction permit, in fact, is a means of ensuring that spatial and urban
plans are actually implemented.

For almost two decades now, the question of the complexity and
duration of the process of obtaining a construction permit, i.e. obtaining
a construction permit has long been a stumbling block to doing business
in Serbia, with significant ramifications for economic indicators and
economic growth in general. This consequently prevented developers
from commencing construction within a reasonable timeframe,' making
the realisation of investment projects uncertain and more expensive.
Despite clearly defined deadlines for issuing permits, months of waiting —
which in practice had a tendency to sometimes turn into years — has to an
extent given rise to the wave of illegal construction.? In order to speed up
the procedure and encourage investment, the amendments to the Planning
and Construction Act of 2009 (hereinafter: PCA 2009),® adopted in 2014,
introduced a unified procedure which, inter alia, covers the procedure of
issuing construction permits and brought it into the digital age by availing
of e-government mechanisms.

Due to the value of real estate, significant involvement of labour
and capital, and their importance for the long-term design of living and
working space, obtaining construction permits is not a simple procedure
in any legal system. Changes that can surface once a project has already
started and the permit already issued by the authority present additional
legal challenges during construction. The changes can be twofold. First,
they may stem from changes to the building itself, in terms of the design

for which the permit had been issued — in that case, what we have is a
' For additional information from the analysis of problems with obtaining
construction permits until 2012, see USAID (2012, passim).

2 For additional information about the problem of illegal construction, see Nikolié

(20164, passim).

3 Planning and Construction Act, Official Gazette of the Republic of Serbia,
Nos. 72/2009, 81/2009 — corrigendum, 64/2010 — Constitutional Court ruling, 24/2011,
121/2012, 42/2013 — Constitutional Court ruling, 50/2013 — Constitutional Court ruling,
98/2013 — Constitutional Court ruling, 132/2014, 145/2014, 83/2018, 31/2019 and
37/2019.
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change in the objective (or narrower) sense of the word. The other option
involves a change of developer during construction, and we refer to it as
a change in the subjective sense of the word, or transfer of a construction
permit. Since Serbian law belongs to the circle of systems in which a
construction permit is issued to a specific developer, who is named in the
administrative act and thus authorised to build, a change of titleholder of
the land (and of a building’s developer) requires that the administrative act
be amended. This provision, as we will see in the comparative analysis,
is not employed in all legal systems, but has become commonplace in
Serbia. It poses a litany of dilemmas and challenges, which we will
address further on in this article.

2. HISTORICAL OVERVIEW OF THE TRANSFERABILITY OF
CONSTRUCTION PERMITS IN SERBIAN LAW

In order to better understand the provisions under applicable
law, it is necessary to briefly explain its origins, i.e. the situation and
problems that existed prior to the enactment of the current provisions.
Prior to the enactment of the PCA in 2009, construction land was state-
owned — with a few relatively negligible exceptions* — and developers
based their property right to construction on the “right of use”. The right
of use of undeveloped construction land was, on the other hand, non-
transferable by way of a transaction, as it was a derivative of social (and
later state) ownership of construction land as the only constitutionally
allowed form of property;’ thus, any kind of “subjective change”
(transfer) of a construction permit was out of the question (because
the right that enabled the developer to build was in and of itself non-
transferable). In commercial practice, non-transferability of the right of
use was circumvented in two ways: first, if any sort of building existed on
the land, even if it existed only in the registries, or even if it existed only
legally and not as a matter of fact, transfer of the title to the property led
to the transfer of the right to use the land® and, second, if the holder of the

4 We refer here to the right of use of other construction land referred to in Article
84 of the Planning and Construction Act, Official Gazette of the Republic of Serbia, Nos.
47/2003 and 34/2006.

> We refer here to Article 60 of the 1990 Constitution of the Republic of Serbia.
For details on the origins of the system of public/state property ownership of construction
land, see Begovi¢, Mijatovi¢, Hiber (2006, 7 et seq.). For changes in the legal framework
governing urban construction land and the non-transferability of the right of use, see
Zivkovi¢ (2014, 230, 232-236).

® This is thanks to the provision contained in Article 3 of the Purchase and Sale
of Real Estate Act, Official Gazette of the Republic of Serbia, Nos. 42/1998 and 111/2009,
which is also retained in the current Purchase and Sale of Real Estate Act, Official Gazette
of the Republic of Serbia, Nos. 93/2014, 121/2014 and 6/2015.

133



Amnamu [lpaBHor dakynrera y beorpany, romuaa LXVII, 3/2019

right of use of undeveloped construction land was a legal person (usually
a limited liability company), then the right of use could be indirectly sold
by way of sale of membership rights in the company in question (the
subject of the sale would be a 100% interest in a company whose only
asset was the right to use the land, which happens to be the method that
is still in use due to favourable tax consequences). However, if the holder
of the right of use was a natural person, and there was no building on the
land, not even a virtual one, then there was no possibility of transfer; in
such cases, in practice, developers would finance construction “under the
name” of the holder of the right of use, which created legal uncertainty and
numerous (unnecessary) legal complications, vis-a-vis both acquisition of
the property and from a tax perspective. The possibility of transferring
an (otherwise non-transferable) right of use, i.e. the possibility of
subjectively changing the construction permit, was introduced for the first
time into the legal system under the Mortgage Act of 2005, through its
provisions governing settlement when the subject of a mortgage happens
to be a building under construction. Namely, this Act stipulated (and still
does), first, that a building under construction may be mortgaged, and,
second, that where the mortgage creditor is settled by way of the sale of
the unfinished building and the right to build (complete the construction)
as determined in the construction permit. Under this Act, the right to
build is transferred ipso iure, whereby the construction permit authority
is required to issue a construction permit to the entity that purchased the
“building under construction” under the process of settlement, “in its own

name”.”

One of the cases that gave a clear demonstration of the
numerous problems caused by the then property-title regime of urban
construction land, in combination with the regulations that governed the
construction of buildings at the time, was the Telenor case. Norwegian
telecommunications company Telenor entered the Serbian market in 2006
by winning an auction at which the assets of former Mobtel operator
(Mobi 63) were sold, together with a mobile telephony licence. The
Mobtel company was not for sale, as it had in fact lost its license at the
end of 2005, rather its assets directly, which included a number of mobile
telephony base stations. However, in respect of those base stations that
were still awaiting construction permits or occupancy permits, the legal
situation was such that the construction permit was issued in the name of
Mobtel, or Mobtel had the right of use or some other right that authorised
it to apply for construction permits for specific locations. As the rights
under construction permit decisions could not be sold or purchased due
to their administrative and legal nature, Telenor was unable to formally

7 See Article 39 of the Mortgage Act, Official Gazette of the Republic of Serbia,
Nos. 115/2005, 60/2015, 63/2015 — Constitutional Court ruling, and 83/2015.
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obtain occupancy permits, i.e. the right that would authorise it to finish
construction of the base stations and see it become their rightful owner.
At that time, while assisting a leading expert in the field of administrative
law and, in particular, administrative procedure, one of the authors
of this article was involved in drafting a legal analysis, the terms of
reference of which were to explain that, although a construction permit,
as an administrative act and administrative and legal basis for acquiring
rights to build, is indeed non-transferable, the property law basis for said
permit, as a civil subjective right, is — in principle — transferable, and in
that specific case it was transferred to Telenor. Therefore, although the
construction permit was issued in Mobtel’s name, the occupancy permit
could in fact be issued in Telenor’s name. At the time, this view was quite
revolutionary, and many of the lawyers in the state administration failed
to fully understand it.

The following was the subject of the discussion, on a theoretical
level: it is indisputable that subjective rights, which are administrative-
legal in nature, are non-transferable, which also applies to rights under a
construction permit, which is issued in the form of an administrative act
(decisions in administrative procedure). Only subjective civil rights are
transferable, but not all of them (see Vodineli¢ 2014, 47). When the status
of a holder of a subjective civil right is a prerequisite for the acquisition
of a subjective right of an administrative-legal nature, such as, for
example, the status of a titleholder to land who can obtain a construction
permit to construct a building on a specific land plot, then it is logical
that the change of the holder of that subjective civil right creates, for
its new holder, a requirement to request that the administrative-legal
power attached to said right be “transferred” to it as well. However,
since subjective administrative rights are non-transferable, “transfers”
are indirect and effected as follows: in a new administrative act, the
same (administrative subjective) right is assigned to the new holder
of the subjective civil right to which it pertains, with the simultaneous
termination of that (administrative subjective) right for the earlier holder
of the subjective civil right.

At the time when, instead of the formally non-transferable right of
use (which — in the 1990s and especially the 2000s — was, incidentally,
often transferred in practice by contract, with a number of instances in
which state authorities actually recognised the effect of such transfer), the
right to own urban construction land was made possible by constitutional
reform, i.e. when a transferable subjective civil right became the basis
for obtaining a construction permit, it became necessary to amend the
legislation governing the issuance of construction permits and make
provision for their indirect “transfer”, where the transfer concerned a civil
right that served as the basis for its issuance.
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3. THE ROOT OF THE PROBLEM — THE RELATIONSHIP
BETWEEN PRIVATE LAW POWERS AND PUBLIC LAW
ASPECTS OF CONSTRUCTION LAW

In socialist Yugoslavia, the construction of buildings was almost
entirely governed by public law. Understandably, the socialist system did
not look favourably on private property, especially where real estate and
in particular construction land, as the most valuable and economically
most important, were concerned. Hence, the possibility of owning
construction land privately had been precluded under the Constitution for
decades (construction land was the “reserved domain” of public i.e. state
property). This had far-reaching consequences for the legal framework
governing real estate in general, as well as the construction of buildings.
First, the principle of unity of real estate was abandoned, and the building
title system was separated from the land title system.® Second, since
ownership of a building did not arise from title (or other power) to land
(construction was based on the right of use, which was not of a private
law character), the impression was created that ownership was acquired
depending on the public law aspects of construction, usually only by
acquiring the occupancy permit, which created a mix of the public and
private aspects of construction.’ Third, generations of spatial and urban
planners were educated in a system that did not recognise land ownership,
and thus an entire set of property rights (bearing in mind that spatial and
urban plans that, in a way, restrict property rights on construction land,
have to be subject to the test of necessity in a democratic society as well
as proportionality),'® remained far-removed from the minds of the planners
and those designing the curricula by which new plans were formed (see
Zivkovi¢, Milenkovié 2012, 185-187). Fourth, even among lawyers there
is no awareness today that by use of private law instruments (property
right such as easement, or contract i.e. obligation) it is possible to regulate
the right to build in a way that limits the possibilities provided for under
the urban plan — for example, that a developer can promise his neighbour
that he will not build a building that is more than five stories high,
regardless of the fact that the urban plan permits eight stories, or that he
will not erect a building that is more than 15 metres high, regardless of
the fact that the urban plan permits 25 metres. If this concept is lost on

8 On the importance of the principle of unity of real estate, see Gavella et al.
(2007, 82-91); Zivkovié (2014, 238, footnote 29).

° This problem remains today and is reflected in the fact that a permit is a
prerequisite for registration of property in the real estate registers. The issue of acquiring
property by construction is therefore one of the issues that needs to be theoretically and
normatively clarified in Serbian law today.

10 This is one of the issues that requires a more serious theoretical consideration
under Serbian law.
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lawyers, it is obvious that the issue is completely incomprehensible to
today’s urban planners. Finally, given that construction land could not
be privately owned for such a long time, a number of property rights
related to it were “wrested” from public law, so, for example, the owner
of construction land — even today, when the title to construction land is
recognised and existing — has virtually no authority to subdivide his plot
or covert his land into several plots if he so desires.

In the field of building construction, the legal transition — to put it
mildly — has been void of serious theoretical reflection or ideas as to how
the area should be systematically regulated and what the objective thereof
would be, i.e. what sort of legal system was to be achieved through
transition. The transition, therefore, was driven solely by the current
needs of business, and was led by lawyers who had sound practical
know-how but lacked a broader view of this legal area. Nonetheless,
practical know-how gained in a system that needs to be changed by way
of transition is not be the best recommendation for someone to legally
design the desired transition, In Serbia, however, there were no other
people who could complete this, or people who were more capable to
do the job; consequently, procrastination was inevitable. This led to
frequent legislative amendments and the recurrence of certain problems
that seemed simply “unsolvable”, such as, for example, so-called “illegal
construction”

The problem with the confusion of private and public aspects of
constructing buildings has contributed greatly to the development of
regulations related to the modification of construction permits, especially
“subjective” modification — its transfer. Without getting into the details
of the confusion, in a comparative overview below, we will introduce the
systems that exist in countries that did not experience a period of socialist
legislation and which developed their construction regulations without
upsetting their legal traditions. This overview could be ground-breaking
in the context of developing similar relations in Serbia.

4. ISSUING CONSTRUCTION PERMITS UNDER SERBIAN LAW

As noted earlier, in order to speed up the procedure and encourage
investment in the country, amendments to the Planning and Construction
Act of 2014 introduced a unified procedure, which included, inter alia,
the procedure for issuing construction permits. Application of some of
the provisions relating to the so-called ‘one-stop-shop’ system began on
1 March 2015, while the deadline for completing the transition to the
unified procedure “in procedures for issuing acts concerning rights to
construct and use buildings™'! was set for 1 January 2016. Additionally,

11 Article 132(3) of PCA 2009.
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one of the main differences between the former procedure for obtaining
a construction permit'? and the new system was the move to a central
electronic system. Accordingly, documents now must be submitted
in electronic form, signed using a qualified electronic signature.'> The
procedure for issuing a construction permit begins with the submission
of an application through the central information system, whereby it
is also necessary to submit an extract from the construction permit
design, the actual construction permit design, proof of payment of
the administrative fee, and proof of the appropriate right over land or
building.'* The unified procedure also requires the competent authority
to obtain ex officio all the necessary documents, which are issued by the
holders of public powers,'” making it easier for applicants than in the
former system. In accordance with the law, the competent authority must
issue a construction permit within five working days of submission of the
application.'® The purpose of this provision was to significantly speed up
the process and allow developers to obtain a permit and start construction
very quickly. However, in addition to the issue surrounding the efficiency
of authorities when it comes to obtaining data, and requirements by
and approval from other authorities, there is also the question of their
objective ability i.e. staffing capacity to complete the entire procedure
within the short deadlines, having in mind the austerity measures imposed
on and employee redundancies made in state administration and local
self-government authorities.

A construction permit decision contains information about
the developer, the building covered by the permit, i.e. the building to
be removed or reconstructed, the land plot, the validity period of the
construction permit, the documents underlying the permit, information
about the financier where a contract between the developer and financiers

12 For additional information on the issuance of building permits prior to the
amendments of 2014, see Vuceti¢, Dimitrijevi¢ (2013, passim); Wickel, Schell, Nikoli¢
(2014, 51-57); Pljaki¢ (2011, 7).

13" See Article 3 of the Rulebook on the Procedure for Implementation of the

Unified Procedure by Electronic Means, Official Gazette of the Republic of Serbia, Nos.
113/2015, 96/2016 and 120/2017.

14« unless that right is recorded in a public ledger or is established by law, i.e. if

the Act prescribes that such proofis not required.” In some cases, other documentation must
be submitted in addition to the above. See Article 16 of the Rulebook on the Procedure for
Implementation of the Unified Procedure by Electronic Means. As appropriate rights over
land, the law lists title, the right of lease for publicly-owned construction land, as well as
the right of use of construction land prior to the process of conversion. Article 135 PCA
2009. For additional information on the issue of conversion, see Nikoli¢ (2016b, 44-49).

15 Article 8d of the PCA 2009.

16 Article 8d(2) of the PCA 2009. A fine ranging from RSD 25,000 to RSD 50,000
or incarceration of up to 30 days is prescribed for a misdemeanour committed by an
official who fails to issue a permit within the specified time limit, Article 209 of the PCA
2009.
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is attached, the contribution to the development of the construction land,
and in some cases information about the rights and obligations of the
developer and holder of public powers.!” The construction permit is
issued in the developer’s name, but it may also be issued the developer’s
name and the financier’s name, with the developer’s approval and if a
certified contract is attached to the construction permit application.'8
This can significantly speed up delivery of the project, since it facilitates
takeover of the project in the event the developer is declared insolvent
or bankrupt, and paves the way for the financier to finish construction of
the building without interruption. This delivers substantial savings at the
project financing state and mitigates the risks to some degree.

5. MODIFICATION OF A CONSTRUCTION
PERMIT DECISION IN SERBIA

The Planning and Construction Act adopted in 2009 introduced
provisions for modification of a construction permit decision in the
both objective and subjective sense of the word. Up to that point, under
the Planning and Construction Act of 2003, a developer could obtain a
construction permit based on altered documentation, i.e. modified main
design if during construction it was necessary to deviate! from the
documentation, i.e. the main design underlying the original decision, due
to altered circumstances that could not have been foreseen.?’ According
to the new Act, construction permit decisions may be modified, in
the objective sense of the word, if due to altered financial and other
circumstances or changes in the availability of infrastructure the original
decision needs to be aligned with the design.”! There was space left
to also make modifications on other grounds. Furthermore, decision
modification applications must be submitted if changes occur, during
construction, in relation to the construction permit, or the main design

17" Article 22 of the Rulebook on the Procedure for Implementation of the Unified
Procedure by Electronic Means.

18 Article 135a of the PCA 2009. Differentiating between developers and financiers
is also a relic of the time when construction permits were based on a non-transferable
right of use, so the financier was actually the “real” developer, while the developer was
an entity who had (non-transferable) ownership grounds for obtaining a permit for that
specific location. Today, the provision is used by project-finance financiers, although,
in terms of comparative law, the security of their interests is now quite commonly
safeguarded in different ways. This problem does not exist where construction permits are
not issued “in someone’s name”.

19 The deviation pertains to changes in the position, dimensions, purpose and
shape of the building. Article 119(2) of the PCA 2003.

20 Article 119(1) of the PCA 2003.
21 Article 142(1) of the PCA 2009.
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i.e. the construction permit design, implying deviation from the location,
dimensions, purpose, shape of the building and other parameters, due
to which construction must be halted.?? Construction permit decisions
are modified under a unified procedure also, which begins with the
submission of an application through the central information system. The
application must be accompanied by a new construction permit design,
i.e. a copy thereof.?> The competent authority may decide to modify the
construction permit if changes are in line with the planning document.?*

A significant change that was introduced by the Act of 2009 was
the possibility of changing the construction permit in the subjective sense
of the word (transferring the construction permit). Namely, if there is
a change of developer after the construction permit decision becomes
final, the new developer is required to submit an application to modify
the decision within 15 days of the change occurring.”® The application
must be accompanied by proof of title, or other right to the land or
building concerned.?® Applications in respect of privately owned land
must be accompanied by a contract for the sale of the construction land
and the building under construction,?”” or proof of other legal grounds for
conveyance, as well as proof of tax paid, if tax is payable in that specific
case.?® If a developer is a tenant on publicly-owned construction land,
applications must be accompanied by a copy of the document from the
real estate register certifying the tenancy right of the new owner of the

22 Article 142(1)(2) of the PCA 2009.

2 It is also necessary to obtain modified zoning ordinance if the changes do
not comply with the previous one. Article 142(3)(4) of the PCA 2009. For additional
information on the technical documentation for modifying a construction permit decision,
see Cukié, Vasiljevi¢ (2017, 79).

24 The deadline for issuing a decision is five working days from the day of receipt
of proper documentation, as is in the case for issuing a construction permit decision.
Article 142(5) of the PCA 2009.

23 Article 141(1) of the PCA 2009.

26 Article 141(2) of the PCA 2009. The Act mentions the title to a building under
construction; however, that is “not theoretically correct because title to a building under
construction cannot be held”. See Hiber and Zivkovi¢ (2015, 238).

27 The Registry of Real Estate, Overhead Lines and Underground Ducts
(Registration Procedure) Act stipulates that in the case of registration of a building
under construction, a separate part thereof, or the transfer of the rights to a building
under construction or a separate part thereof, an annotation to that effect must be
registered without a specified deadline, based on the “final construction permit, technical
documentation underlying the construction permit, and confirmation that notice has been
given of the works to be carried out under that permit, i.e. based on a contract for the
sale/purchase of the building”. Article 11 of the Registry of Real Estate, Overhead Lines
and Underground Ducts (Registration Procedure) Act, Official Gazette of the Republic of
Serbia, Nos. 41/2018, 95/2018 and 31/2019.

28 Article 141(3) of the PCA 2009.
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building.? If a construction permit has been issued for the purpose of
building additional floors or converting common areas into residential
or commercial units, applications must be accompanied by a contract
for the sale of the building under construction, i.e. other legal grounds
for conveyance, the contract concluded with the residents, and proof of
tax paid where tax is payable.’® The competent authority should issue a
decision modifying the construction permit decision within 8 days from the
application submission date.?' This decision does not modify other parts
of the original construction permit; it merely changes the name/business
name of the developer, which also must be indicated in the construction
permit design.’? The possibility of transferring a construction permit is
critical when transferring rights to a building under construction. This
was not an option under the previous Act, and the new developer had to
apply for a new construction permit irrespective of the fact that one had
been already issued for the same building. The current solution makes it
much easier to continue construction after a change of developer. This new
arrangement is also significant for pledges on real estate, i.e. the issue of
settling the mortgagee in the case of a building under construction being
mortgaged.>* Nevertheless, the new developer must still go through the
administrative procedure for transferring the permit, the administrative
authority is forced to engage in private law relations (“ownership
grounds”), while in theory the transfer of rights under an administrative
decision remains a violation of the rule on non-transferability of such
subjective rights. In that regard, the next step toward simplification would
be a system that links a construction permit to the real estate and not to
a particular developer, which from a comparative law perspective would
not be anything new.

6. COMPARATIVE LAW MODELS FOR MODIFYING
CONSTRUCTION PERMITS: MUST A PERMIT
BE ISSUED TO THE DEVELOPER?

In this respect, the situation in neighbouring countries is similar to
that in Serbia. In most of them, it is possible to modify the construction
permit decision in both the objective and subjective sense of the word.
In Croatia, for example, pursuant to the Construction Act, a developer

29 Article 141(4) of the PCA 2009.

30 Article 141(5) of the PCA 2009.

31 Article 141(9) of the PCA 2009.

32 Article 141(9)(10) of the PCA 2009.
33 See: Hiber, Zivkovié (2015, 237-238).
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can apply to modify or supplement a construction permit** at any time
prior to obtaining the occupancy permit.® If developers change, the new
developer is required — as in Serbia — to submit an application to modify
the permit within 15 days, and must halt construction until a decision is
passed.*® Applications must be accompanied by proof that there is a legal
interest in issuing the permit, or permission from the developer named
in the original construction permit (the developer being replaced), while
in some cases applications must also be accompanied by proof that the
applicant may carry on the activities of a developer, if so required under
law with regard to certain buildings.?’

In Bosnia and Herzegovina this matter is regulated at the entity level.
In the Federation of Bosnia and Herzegovina, under the Spatial Planning
and Land Use at the Level of the Federation of Bosnia and Herzegovina
Act, a developer is also required to submit an application to modify or
supplement the construction permit where there is any deviation from
the main design.® Applications for change of developer can be submitted
at any time prior to issuance of the occupancy permit, accompanied by
the valid construction permit and proof of acquisition of title.>* In the
Republic of Srpska the Spatial Planning and Construction Act provides for
modifications to a construction permit in the objective sense of the word
if the developer wants to alter the technical documentation, main design,
or make changes related to “location, purpose, construction, equipment,
environmental protection or stability, functionality, dimensions, i.e. the
external appearance of the building”, in which case it is also necessary
to halt construction until a decision is made.* If developers change
during construction, the new developer must notify the urban planning-
construction inspectorate thereof.*! However, unlike the law in the
Federation of Bosnia and Herzegovina, this Act does not lay down any

3% For additional information on the procedure for issuing construction permits in
Croatia, see: Jovanovi¢, Aristovnik and Rogi¢ Lugari¢ (2016, 13-15).

35 Atticle 125 of the Construction Act, Official Gazette, Nos. 153/2013, 20/2017
and 39/2019.

36 Article 127(1)(3) of the Construction Act.

37 Article 127(2) of the Construction Act.

38 Article 59 of the Spatial Planning and Land Use at the Level of the Federation

of Bosnia and Herzegovina Act, Official Gazette of the Federation of BiH, Nos. 2/2006,
72/2007, 32/2008, 4/2010, 13/2010 and 45/2010.

39 Article 60 of the Spatial Planning and Land Use at the Level of the Federation
of Bosnia and Herzegovina Act. It means acquiring the title to the land on which
construction is to be carried out.

40 Article 135 of the Spatial Planning and Construction Act, Official Gazette of
the Republic of Serbia, Nos. 40/2013, 2/2015 — Constitutional Court ruling, 106/2015 and
3/2016 — corrigendum, 104/2018 — Constitutional Court ruling.

41 Article 109(6) of the Spatial Planning and Construction Act.
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further details regarding the impact of the change of developer on the
construction permit.

In November 2017 Slovenia enacted a set of construction laws,
namely the Architecture and Engineering Act (Zakon o arhitekturni in
inzenirski dejavnost),* the Construction Act (Gradbeni zakon)® and the
Spatial Planning Act (Zakon o urejanju prostora).** These acts introduced
numerous changes, which, inter alia, also pertain to construction permits.
Regarding modification of a construction permit decision, there are certain
differences in regard to the Building Construction Act (Zakon o graditvi
objektov),* which previously governed this matter. Previously developers
had been required to submit applications to modify a construction permit
if changes occurred during construction or reconstruction, in terms of
deviation from the conditions stipulated in the issued decision, especially
where they could affect the environment, health at work, or safety of the
building.* The modification had to be made using the same procedure as
for issuing the construction permit, however, in some cases it was possible
to apply using a fast-track/summary procedure.*’ It was also possible to
modify the construction permit in the subjective sense of the word, using
the fast-track/summary procedure.*® Under the current Construction Act,
minor deviations from the construction permit during construction are
permitted, provided that they do not involve other land and comply with
the spatial planning document that was in force when the permit was
issued; that the outside dimensions do not deviate more than 0.3 m or are
less than what was originally envisaged; that the changes do not affect
the opinion issued by the competent authority;* and that the purpose of

42 Architecture and Engineering Act, Official Gazette of the Republic of Slovenia,
No. 61/2017.

43 Construction Act, Official Gazette of the Republic of Slovenia, Nos. 61/2017
and 72/2017 — corrigendum.

4 Spatial Planning Act, Official Gazette of the Republic of Slovenia, No. 61/2017.
All these acts came into effect on 1 June 2018.

4 Building Construction Act, Official Gazette of the Republic of Slovenia, No.
102/2004 — consolidated text, 14/2005 — corrigendum, 92/2005 — ZJC-B, 93/2005 —
ZVMS, 111/2005 — Constitutional Court ruling, 126/2007, 108/2009, 61/2010 — ZRud-
1, 20/2011 — Constitutional Court ruling, 57/2012, 101/2013 — ZDavNepr, 110/2013,
19/2015, 61/2017 — GZ in 66/2017 — Constitutional Court ruling.

46 Article 73(2) of the Building Construction Act.

47 “If such changes do not violate the conditions of use of adjacent land and

buildings, cultural heritage preservation conditions and nature preservation conditions, or
do not change the conditions that were in force at the time when the construction permit
was issued”. Article 73(3) of the Building Construction Act.

4 Article 73(4) of the Building Construction Act.

4 The opinion of the competent authority must be obtained before applying for a
construction permit. See: Article 31 of the Construction Act.
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the building remains the same.>® Therefore, in such cases it is no longer
necessary to modify the construction permit; it is however necessary for
the designer to provide written confirmation of the admissibility of the
changes being contemplated, and they must be entered in the construction
log prior to their implementation.’ Modification of a construction permit
in the objective sense of the word is permissible where deviations are
greater than those listed above.*? Applications may be submitted during
the period of validity of the construction permit, and no later than 10 years
after it becomes final and binding.** Should there be a change of developer
during construction, the change must be reported to the administrative
authority in charge of construction-related issues (therefore, there is no
repeat of the procedure so that the permit can be issued “in the name” of
the new developer).>*

Northern Macedonia is also one of the countries where it is
possible to modify a construction permit in the objective sense of the
word. Under the Construction Act, a construction permit may be modified
during construction if modifications are in line with the urban plan.’
Regarding a change of developer, the new developer is required to notify
the competent authority of the change within 15 days and submit proof
of its status.*

In this context, it is also worth mentioning the changes that have
been introduced in Montenegro. The Spatial Planning and Construction
Act, enacted in 2017, abolished the need for construction permits, save
for complex engineering structures.’’ Construction of buildings is no

30 Article 66(1) of the Construction Act.

31 Changes to the structure, installations and technological arrangements should

be approved by the project manager and must comply with the new parts of the design.
Article 66(2) of the Construction Act.

32 Save where the change relates to the very essence of the building and its purpose,
in which case an application must be submitted for a new building permit. Article 67(1) of
the Construction Act.

33 Article 67(2) of the Construction Act.
3+ Article 66(3) of the Construction Act.

3 Article 69 of the Construction Act, Official Gazette of the Republic of
Macedonia, Nos. 130/2009, 124/2010, 18/2011, 36/2011, 54/2011, 13/2012, 144/2012,
25/2013, 79/2013, 137/2013, 163/2013, 27/2014, 28/2014, 42/2014, 115/2014, 149/2014,
187/2014, 44/2015, 129/2015, 217/2015, 226/2015, 30/2016 and 31/2016.

6 The competent authority should also pass a decision within 15 days. Article
70(1) of the Construction Act.

57 These are motorways, national and regional roads, railways, bridges with spans
greater than 30m, tunnels longer than 200m, airports, oil pipelines, electricity transmission
lines, ports, dams, chemical and heavy industry plants, etc. See: Article 172 et seq. of the
Spatial Planning and Building Construction Act, Official Gazette of Montenegro, Nos.
64/2017, 44/2018 and 63/2018.
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longer permit-based, but instead on information about the works and
documents®® submitted to the competent inspection authority. As for
changes that occur during construction, these are regulated as part of
the modification to the revised main design, owing to shortcomings and
unforeseen circumstances.>

It is possible to modify the main design due to other circumstances
too, e.g. to improve the functionality of the building for instance, provided
that the modification is in line with the urban-technical requirements.
Modifications may be made at any time before application for registration
in the real estate register.® In the event of a change of developer during
construction, the new developer is required to furnish notice thereof to
the competent inspectorate within 30 days, accompanied by evidence of
the title to the land or other rights to build on the land, as well as proof
of title to the building.®!

Austria has a system that is slightly different from the
aforementioned acts, which apply in the states that made up the former
Yugoslavia. In Austria it is left to the provinces to regulate construction
matters, i.e. to issue construction permits. Each province — and there
are nine in total®> — has its own set of regulations governing this matter.
Regarding modification of a construction permit in the objective sense
of the word, we note the case of Carinthia, whose regulations govern
the possibility of subsequent modification. The application must be
accompanied by designs that are consistent with the modification, and
permission from the owner or co-owner if the applicant is submitted
by someone else. Also, other provisions apply depending on what the
construction permit had been issued for, i.e. what the change pertains to.%
The Vienna regulations permit deviations from the original design during
construction. Modifications made to the design® are viewed as part of

8 It is necessary to enclose the main design, the report on the positive audit of
the main design, proof of designer or auditor liability insurance, contractor agreement,
engineer’s contract, proof of title to the land, or other right to build on the land, i.e. proof
of title to the building. Article 91 of the Spatial Planning and Building Construction Act.

39 See: Article 97 of the Spatial Planning and Building Construction Act.

0 Article 98 of the Spatial Planning and Building Construction Act.

1 Article 94 of the Spatial Planning and Building Construction Act.

62 Burgenland, Kérnten, Niederdsterreich, Oberdsterreich, Salzburg, Steiermark,
Tirol, Vorarlberg, Wien.

} 63 Article 22 of the Kérntner Bauordnung 1996 — K-BO, LGBI Nr 62/1996, Letzte
Anderung LGBI Nr 66/2017.

% In this case, the modification of the design refers to a design that was already
approved by way of a construction permit. What we have here is a change that occurred
after the construction permit decision came into force; if the application for a modification
has been submitted prior to that, then what we actually have is an application for a new
building permit. Kirchmayer (2014, 359-360).
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the original design and do not affect the extension of the validity of the
construction permit.> Thus, the modification pertains to the existing
permit, which remains in effect after the modification (Kirchmayer 2014,
360). However, there are limits to which deviation or change can be
considered to be a modification of the design, and when it constitutes
an entirely new design.®® The significant difference between the system
existing in the abovementioned countries and Austria manifests itself in
the modification of the construction permit in the subjective sense of the
word. There are no specific provisions in Austrian legislation governing
modification of a construction permit due to a change of developer,
as 1s the case in most of the countries mentioned above. In Austria, a
construction permit has a “proprietary effect”, the so-called dingliche
Wirkung, meaning that its issuance is tied to a particular piece of land or
a particular building, and that a change of owner thus does not affect it.%’
In other words, a construction permit is issued to a “respective holder”
of the right that allows construction (property right, or right to build on
the land). The legal successor assumes the status of its’ legal predecessor,
and the rights and obligations established by the decision remain
unchanged regardless of the change of the subject (Kirchmayer 2014,
534-535).°8 The legal predecessor is required to provide the successor
with all necessary information and documents.® A change can also occur
during the construction permit issuing process (Kirchmayer 2014, 536).
A similar solution is explicitly provided in almost all the provinces of
Germany; this is commonly referred to as the “effect of the permit vis-a-
vis the legal successor” (Die Baugenehmigung wirkt auch fiir und gegen

5 Article 73 (1) of the Bauordnung fiir Wien, LGBI. Nr. 11/1930, Letzte Anderung
LGBI. Nr. 27/2016.

% See: Article 73(1); Article 60c of the Bauordnung fiir Wien. Kirchmayer (2014,
359). If the deviation is such that it in fact constitutes a new design, the application of
rules governing design modification cannot be invoked and a new building permit must
be obtained. See: Kirchmayer (2014, 360).

7 Even if the permit had been issued to a specific person, it has the same effect
if it “pertains to a specific thing and depends solely on its characteristics, and not on the
person” Kirchmayer (2014, 536). See: Article 53 of the Oberésterreich Bauordnung 1994,
LGBINTr. 66/1994, Letzte Anderung LGBLNT. 95/2017; Article 129b of the Bauordnung
fiir Wien; Article 9 of the Niederdsterreich Bauordnung 2014, LGBI. Nr. 1/2015, Letzte
Anderung LGBI. Nr. 50/2017; Article 53 of the Kérntner Bauordnung; Un. 55 Tirol
Bauordnung, LGBL. Nr. 57/2011, Letzte Anderung LGBL Nr. 129/2017; Article 22 of
the Burgenlindisches Baugesetz 1997, LGBIL. Nr. 10/1998, Letzte Anderung LGBI. Nr.
79/2013; Article 52 of the Vorarlberg Baugesetz, LGBLNr. 52/2001, Letzte Anderung
LGBI. Nr. 78/2017.

%8 If the building is not being constructed by the landowner, then the landowner
must notify the competent administrative authority about the holder of the right to
construct the building which is located or being constructed on his/her/its plot. Article
1290 of the Bauordnung fiir Wien; Article 9 of the Niederdsterreich Bauordnung.

9 Article 53 of the Oberdsterreich Bauordnung.
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den Rechtsnachfolger) (Brenner 2009, 192, Rn 701).7° Namely, Austria
and Germany make a proportionately clearer distinction between the
private and public aspects of construction, and consequently there is no
legal connection between the holder of the permit and the holder of the
private law authority to construct a building on a piece of land — the
developer does not necessarily need to own the land, since that aspect is
“not a concern” of the permit issuing authority (Brenner 2009, 197, Rn
721). It goes without saying that, should a permit be sought and obtained
by someone who is not the owner, in the case of construction the actual
landowner would have (private) legal means to oppose construction in
the event that a non-owner had started construction on someone else’s
land; in such a case, the existence of a construction permit cannot help
the non-owner. In short, private and public construction rights are mostly
autonomous and mutually independent. The only effect of the private
right to construction on that which is public is reflected in the ability of
the competent authority to refuse to issue a construction permit due to
lack of legal interest, while the effect of the public right to construction
on private powers is virtually non-existent, except in very limited cases
when construction regulations appear as regulations of a protective nature
(for example, provisions governing the minimum distance required
between buildings or provisions governing fire protection walls) (Brenner
2009, 3). As explained above, the socialist legal order of the past has
caused construction legislation to “shift” wholesale and exclusively into
the sphere of public law, and owing to this tradition current legislators
in all countries of the former Yugoslavia are now struggling to come to
terms with the fact that private property has made a return to construction
land transactions — as has happened in Serbia over the past ten years.

7. CONCLUSION

The issue of possible modifications to construction permit is
an excellent example of the complexity of construction rights and
fallaciousness in this area of Serbian law throughout history. On the one
hand, the possibility of modification — especially that which is subjective
— became necessary in practice when it was permitted to hold the title
to construction land, and in that sense the change should be welcomed.
On the other hand, this solution remains one that is a “half-measure”: by
solving one problem, it reveals several new ones, admittedly smaller. It
seems that the problem can be solved in a completely satisfactory and
systematically aligned manner only by adopting a solution that exists in

70" The articles or paragraphs contained in the 15 provincial building regulations
(Bauordnung) that provide for such a solution are listed in footnote 30 on the same page
(Note: Germany has 16 provinces).
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countries that had no “socialist phase”, in which a construction permit
actually has real effect and is tied to the land in question and not to any
particular developer.

Consideration of the issue of transferability of a construction
permit and the relationship between civil and administrative aspects
of this process has led us to a problem of greater proportions — that of
distinguishing between private and public law aspects of construction
rights and, more broadly, the legal framework governing real estate.
Historic heritage has led to the complete neglect of the private law aspect
of the legal framework governing real estate in the Serbian law of today.
This is further compounded by the fact that, of all the parts of civil law,
property law is the only one that has not yet undergone a full legislative
transition (the incomplete codification from 1980 still applies), even
though that is where it was needed the most. This research cannot do
anything more than note the identified discrepancies and problems. We
hope that the questions that remain open will inspire future legal research
and pave the way for further transition of the legal framework governing
real estate in Serbia.
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Hp Hamup Banosuh”

AHAJIMTUYKU 1 COUUOJIOIIKOITPABHU TTPUCTVII
[TPOYUABABY HOPMATHUBHUX 1 IPYIITBEHUX
OYHKIMJA ITPABA

YV pady cy usnoscenu cmasosu anarumuuxe meopuje npaga o mocyhum
Qyuxkyujama npasa, 6uno da ce one 0opehyjy Kao HopmamueHe OUNLO KAo OpyUImeEeHe.
Taxohep, usnooicen je u npucmyn gepsuje cOyuoNOWKONPAsHe meopuje OpyumeeHUM
eghexmuma npasa, me Kpumuke aHAIUMUYKOZ KAO HEONpPABOAHOZ U CY8UUle UHMYU-
mugroe. Cearka aHanusa npasa Kao peHomena nonasu u 00 aHaiuze npupooe npasa,
me nOC/beOUdHO, U 00 FHe208UX (PYHKYUjA, OOHOCHO 00 Yy6ohera udeje 0 0yaIHoj npu-
POOU npasa ca UOearHum U PeaiHuM elemMenmuma me noc/beOUdHo jeoHe opyeayuje
penexcuene memodonocuje koja he ocsujemnumu oba enremenma. Y Komaumuyu,
dam je ocepm Ha mozyha memoodonrowka yHanpehera Kojuma 6u ce emMnupujcku
npoejepmsbuso, a He anpuopHo, gopmupanu cmagosu o mozyhum @yukyujama npasa
me mume yHanpujeouie meopujcKonpagre aHaiu3ze.

Kibyune pujeun: Hopmamusre u opywmeene gyuxyuje. — Jyanna npupoda npasa.
— CoyuonowKkonpagry NO3UMUU3AM.

1. YBO/|

Kako je 1o yoOuuajeHo y (uiao30()CKONpaBHUM pa3MaTpamuMa,
Pa3IM4UTH ayTOpW TBPJE Ja MpaBo TOCjenyje ¥ BPIIM Pa3iuuuTe HOp-

Aytop je mouent [IpaBHor ¢axynrtera YHuepsurera y Capajesy, d.banovic@
pfsa.unsa.ba.

IpBa Bep3mja pana mpencrasibeHa je Ha XIII rogummoj koudepenuuju Cen-
tral and Eastern European Network of Jurisprudence xoja ce ompxasana ox 13. mo 14.
cenremOpa 2018. ronqune Ha [IpaBHoM dakynrety CBeyumimiira y 3arpe0y.
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Jamup banosuh (ctp. 150-165)

MaTuBHE W ApymrTBeHe (yHKuuje. Te pasnuuute TBpAKE MPOU3IA3e U3
NpUMjeHe Pa3IMYUTHX METONOJIOTHja Yy MpaBy: aHAJIUTHUYKE, HOPMAaTUB-
HE WM COLMOoJomKonpaBHe. M y NOMHHaHTHE TpHU METOHOJIOTHjE MU
NPUCTYNa MpOoydaBarmy IpaBa IOCTOje Pa3IUUYUTE TBPAKE O TOME 1A JIU
W KOje APYIITBEHE W/WIIM HOpMAaTWBHE (YHKIHje MPaBo (HYXKHO) BPIIH,
OIHOCHO Tocjenyje. Tako je, Ha mpuMjep, Jepemy bentxam (Bure y Faso
2007, 435-441), kao TPOMHHEHTHA (hurypa HHCTpYMEHTAITHOT TIPUCTYTIA,
JaCHO U3pa3uo CBOj CTaB Aa Je [IPaBO MHCTPYMEHT 3a OCTBapuBame OUIIo
KOjer IpYyIITBEHOI IMJba KOJU C€ CMaTpa MOXKEJBHUM Yy JaroM APYIIT-
By. Mo)xe ce KOPHCTUTH 3a OCTBapHBame A0OPOr HIIM JIOIIET; MOXE Ce
KOPHCTHUTH 32 OCTBapuBame OApPEheHOr CHEeUHjalmHOT HHTEPEeca; MOXE
OWUTH CPENCTBO 3a MPHUMjEHY ONpecHje WM KaKmhaBama, WM Kao cpel-
CTBO 3a OcTBapuBame oxpelheHe koHuenuuje n06pa y apymrsy. Roscoe
Pound (1912; 1922; 1968), xao npencTaBHUK jeTHOT 00IHMKA COIMOIIOIIKE
JypHCTIIpyIeHIIHje, CXBaTao je MPaBO Kao BHCOKOCIICIIHjaIH30BaHy (hopMy
JpYLITBEHE KOHTPOJIE y MOJUTHYKK OPraHU30BaHOM ApywTBY. CMarpao
je ma mpaBo o0aBJba (DYHKIH]Y UCHYH-aBamka WHAWBHUIYATHUX U APYIIT-
BEHHX MHTEpeca: MpaBo je APYLITBEHH MEXaHHM3aM KOjUM CE OCTBapyjy
oJpeheHn UUIbEBH APYIUTBA.

U3 caBpemene nepcnekruse, Denis Galligan (2010; 2015), y cBom
CHENM(pUIHOM METOIOIOMNIKOM TPUCTYIy IMPaBO-U-IPYIITBO (aw aHO
coyuemy annpoayx), KOju IpUMjebyje Ha MpoydaBame eHOMEHa IpaBa
Yy MOJICpHUM Jp)KaBaMa, cMarpa Ja 37paB pa3yM M HCKYCTBO MOKa3yjy
Jla ce MpaBO YOOMYajeHO KOPHCTH KAa0 HMHCTPYMEHT 3a OCTBApUBAMHEC
onpehenux nuibeBa u cepxa (Galligan 2010, 193). Yerasu, melhynaponne
KOHBEHIIMje, 3aKOHOJJABCTBO M JIPYTH OOJHIM peryiamuja, CyJcKe mpecy-
Jie, YIIpaBHA pjeliermka 1 OIyKe MMPOU3BOJ Cy JeIMOEPaTHBHOT [IjeIoBarba
Hapoya, IpXKaBa, 3aKOHOMABIA, YIIPaBe, TE CE 3a CBE HHX MOXKE OIpaBia-
HO MIPETIOCTaBUTH Ja uMajy onpeheny cepxy (Galligan 2010, 193). IIpo-
Lec CTBapama npasa yemhe ce OKOHYaBa KOMIIPOMKICOM H aKOMOAALIN)OM
Pa3IMYUTUX MOJMTHYKUX M JPYIITBEHHX MHTEpEca HEro H3pa)kaBambeM
jacaux Hamjepa u cBpxa (Galligan 2010, 193). be3 o0G3upa Ha TY
YHICHUILY, NIPABO je MOCTaBJHEHO M YCMjEpeHO Ha IMOCTH3ame JPYIIT-
Beanx wuHTepeca (Galligan 2010, 193). Ilutame meroBe IpyIITBEHE
BPHjEHOCTH YOOMYAjeHO Ce MOCTaB/ba y BE3U ca HEroBUM (YHKIHjaMa,
ca HWACjOM Ja MpaBO EMIMPHUJCKH OCTBapyje M BpIIM crenupuiHe
¢ynkuuje y npymtBy (Galligan 2010, 193). OnHocHO, Tpeba NCTPAKUTH
Y aHAJIM3HPATH HETOBY YJIOTY Y Pa3IMYUTHM CUTYallljaMa: 3aKJbyYnBamby
YTOBOpa, U3BpIIEHY KPUBUUHUX caHKIHja U ci. (Galligan 2010, 194).

Brian Z. Tamanaha (2001), ¢ apyre cTpaHe, mpeiake HeeCeHIH]ja-
JUCTUYKY KOHLeNuujy mpaBa. I[Ipema ®Woj, ImTa mpaBo jecre, IuTa
MPETIOCTaB/ba W IITA MPABO BPIIM HE MOXE ce OOyXBATHTH jeIHOM
KOHIICTIITIjOM WJIM jeTHOM Je(UHHUIMjOM TpaBa. Ha ommreM HUBOY HHje
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Moryhe nedwHucarn mojam ,,ipaBo je* jep MpaBO HEMa OHTOJOIIKU
yTBpheH campxkaj. [locibequano, HE MOXKEMO Pa3yMjeTH MPaBO Y TEPMHU-
HUMa BeroBuX Moryhux QyHKIHja. YKOJIHMKO KEITUMO J1a YTBPIUMO J1a JIX
MpaBoO MMa, OJHOCHO TIOCjeyje W/WIM BPIIW HOPMATUBHE W/WIU JIPYIIT-
BeHE (YHKIHje, HY)KHO je Jla Om0aIruMo yHarpujes] KOHCTpyHUCaHe KOH-
LenTe Te 1a KOMOWHAIM]OM aHAIMTHYKOT M COLMOJIOUIKOTIPABHOT METONIA
Kpeupamo IojaM Ipasa Ha cpemeM HHBOY. To, HapaBHO, He Tpeba cxBa-
TaTH y CMHCIy J]a IPaBO HEMa WM He BpIIM oapeleHe HOpMaTHBHE W/WITH
IpymTBeHe (yHKuWje, HO MojaM TpaBa ce Ha HajallCTPaKTHHUjEM HUBOY
HE MOXKE CXBATaTH KpO3 KeroBe Moryhe HOpMaTHBHE /WM JIPYIITBEHE
¢dynkmje. [IpaBo, mpeTocTaBbEHO M U EMITUPH]CKH TIOTBPAWBO, BPIIIH
HOopMaTHBHE W/unu onpehene npymreeHe (yHkuuje. Bpio je BjepoBaTHO
Jla OHO BPIIHU JIPyIITBEeHE e(heKTe, OMHOCHO EMIHPH)CKH je TOTBpeHo 1a
oHO mMa npymTBeHe edekre. Ho, To je murame koje Tpeba HCTPaKUTH U
aHAM3UPATH y CBAKOM CIIEU(HUYHOM MMPABHOM W JAPYIITBEHOM KOHTEK-
CTy KOMOMHAIIjOM COIIMOJIOIIKOIIPABHOT M aHAIUTHYKOT METO/a.

Taxohep, nako je Hy>)KHO pagul aHAIW3€ OIBOJUTH HOPMATHBHY O]
JIpyITBEHUX (YHKIIMja TIpaBa, MOje pasyMHjeBame e y cibenehem mpas-
Iy: YKOJIMKO MPaBO BPIIM HOPMAaTHBHY (QYHKIH]jY (PELHMO, yNPaBJbambe
JPYIITBEHUM OJJHOCHMa), OHJIa C€ TUME CIeH(UIHO BPIIN U JPYIITBEHA
¢yHKkMja npaea. [pymiTBeHO MOXKE OMTH ON 3HA4aja Jia C€ JbYIACKH OJI-
HOCH ycMjepaBajy ImpaBHUM HopMmama. [laibe, mozjene u kiacupuxanyje
(yHKIM]ja paBa KOJIHMKO TOJ Ja Jajy yBuaa y Moryhe npymrTBeHe edekre
npasa, MOHEKaJ| CTBapajy W MOTPeNIHy npenondy na he mpaBo yBUjeK U
MO UCTUM OKOJTHOCTHMA BPILIMTH ynpaso n1y GyHkuujy. KonauHo, oBnje
Tpeba HATIaCUTH ITUCTHHKIM]Y U3Mel)y Tora Ja M MpaBO WMa, OAHOCHO
nocjenyje oapeheny/e pyHKIUjy/e U 1a Jin ux/je BpIy, rje Ou ,,Bpiicme™
¢yHKIMje uMano APYIITBEHH 3Hauaj Wik OapeM Ja ce MpHU3Hajy ApYyILT-
BeHH e(eKTH HeroBux (YyHKIHja Kao APYIITBEHA BPHjeTHOCT. Mame
HEOUTHO, y pa3Marpamby MOTYNMX HOPMAaTWBHHX W/WIH JPYLITBEHHX
¢yHKIMja mpaBa, GoKyc mocMarpama Tpebano OM MOMjEepUTH ca aHau-
3e (yHKIHja Ha APYymTBeHe e(eKTe Koje MpaBo MOCTIXKE Yy oapeheHoM
JPYIITBEHOM KOHTEKCTY.

Ja OucMo mone pacBHjeTIMIM TEOPETCKe Mpolieme MoBe3aHe ca
HOPMaTHBHUM U JPYIITBEHUM (yHKIMjaMa IIpaBa, y paay caM IpaTuo mMe-
TOZOJIOIIKY PAa3INYUTE MPUCTYIE U, MTOCIbEANIHO, PA3INIUTE 3aKIbYUKe
0 TOME Ja JIH U KOje HOPMaTHBHE M JPYIITBEHE (YHKIHMje MpPaBO MMa,
OJHOCHO IOCjeyje W/UIU BPILIH.
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2. AHAJIMTNYKO PA3I'PAHMYEWBLE HOPMATHMBHUX U
JPYIITBEHUX ®YHKIUJA TTPABA

IIpema wmumsemy Josepha Raz-a (1973, 278), anmammza u
KOHIIETIIMje (PYHKIMja TpaBa Off BEIUKOT Cy 3Ha4yaja 3a CBAKy TEOPH]Y
MpaBa Koja MpEeTEeH/Iyje Ja N4 OMIITa MOojallkhekha 0 mpupoau npasa. On
3Ha4aja Cy W 3a MpaBHUKE, CyIHje M Opyre Ap>KaBHE CIy:KOCHHUKE KOju
ce cycpehy ca cBakOZHEBHMM MpoOIeMHUMa NPAaBWJIHOT TyMauewkha MU
npumMjere npasa. Onpeheme oHora mTO OM MpaBo Tpedasio Aa BPIIH, MO-
ceOHO y mpolecy TymMadyema U IpuMjeHe, ycMjepaBa onpeleme 3HaUeHa
MpaBHUX HOPMH W YTBphyje camapkaj NMpaBHUX NPUHIUIA MPUITAKOM,
MpHje CBera, MUJFHOT TyMadema. Y TOM CMHCHTY, 1ojaM (yHKIHje TpaBa
onpelyje ce anmpruopHO U UAEJHO, a IPETIIOCTaBJbeHa (PYHKIIH]ja OCTBApYyje
ce TymMadyemeM U, Jasbe, mpuMjeHoM. Onpeleme GhyHKIHja paBa 3Ha4ajHO
j€ 3a comuoJore W TOJHTONOTEe YHjU je IWJb Ja o0jacHe MHTEPAKIH]y
MpaBa ca JIpyr'uM APYIITBEHHMM HOpMama M WHCTHTyImjama (Raz 1973,
278), HO Taj MPHUCTYN MOApa3yMHjeBa EMITUPHjCKa UCTpakKMBama Koja
MOCJBETMIHO AOBOJIE U 10 Moryher paznuuuTor ofpehema mojMa mnpasa y
TEOpHjHU TpaBa M COIMONOTHjU TipaBa. Takolep, ako ce monasu of mojMa
IpaBa Kako ra CXBaTa aHAJUTHYKa W HOPMAaTUBHA TEOPHja, NMPHUMjEHOM
crenn(pUUHOT COLMOIOIMIKOIIPAaBHOT METONa, MOTY C€ HM3BeCTH cibenehu
3axspyuny: (1) mpaBo Ha MAaKPOHWBOY MOKa3yje pa3IHInTE CTETIeHE TpaB-
He e(pHKaCHOCTH, OMHOCHO Hee(pUKACHOCTH, OWIIO IPUMAPHO WM CEKyH-
JapHO, MPOCTOPHO U BPEMEHCKH, BpIIehM THME pa3iIuyuTe IpYIUTBEHE
¢yukumje; (2) mpaBo y obaBJpamy CBOj€ MPETIIOCTaBJbeHE (PyHKIHjEe y
JIOJNPY ca APYIITBEHHM KOHTEKCTOM OCTBapyj€ CBOjy HIEjHY (YHKIH)Y
WIH TIOTEHIHjalHO ce noraha meramopdosa y cMucity mhpuiarolaBama
JOPYLITBEHOM KOHTEKCTY, YUME C€ BHUILIE WM Mame OACTYIa O IHPBOOHUT-
HOT' 3Hau€Ha MpaBHE HOpME. Y TOM CMUCITY, HE MOXE C€ IPETIOCTaBUTH
KOje HOpMaTHBHE W JIpyIITBeHE (DYHKIIH]je MpaBo ocTBapyje, Beh je To mc-
TPaKUBAYKO IUTAKE KOj€ CE IOCTaB/ba Y CBAKOM KOHKPETHOM Cly4ajy U
HCTPaXUBAKHEM C€ Jaje BPJIO BjepoBaTaH OIrOBOP.

dunozodu npaBa yoOuvajeHo pa3marpajy ¢yHKUje mpasa y Oa-
pem cipeneha Tpu koHTekcta (Raz 1973, 279-280).

(1) Heku Teopetruapu cy 3aMHTEpPECOBaHH 32 UCTPAKUBabHE QYHK-
[[Mja Koje Hy»KHO BpIIIC CBH IMPaBHH CUCTEMH WM MX BPIIH Be-
huna npaBHUX cHcTeMa.

(2) Cmmuno, Bpuiewe oapeheHNX crenuPuIHnX (QyHKIHja MOXKE
outn onmpehyjyha kapakreprctrka ofpeheHuX rpaHa mpasa.

(3) Konauno, HeKH TeopeTHYapH Cy 3aWHTEPECOBAHM 3a HCTpa-
’KMBambe TBP/IGU J1a TIPABHU CUCTEMH HYKHO TpeOajy BPIIHTH
onpehene ¢pyHkMje Ha onpeheHn HaYWH.
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CBa Ta Tpu HauMHA MOCMAaTpama Cy alpUOpPHA U MOCJbEIULA CY
€CCHIMjaJJUCTHYKOT TPHUCTYNa aHAIW3W TpaBa, OIHOCHO IIOCMATpajy
(GyHKIMje paBa Ha TPU HAYMHA: KA0 HYXKHE €JIEeMEHTe y onpelemy KoH-
HenTa npasa, MMOjeAMHUX I'paHa MpaBa WM HYKHOT BpIICHa (yHKIHja
npaBa Ha onpelenn HaumH. KoprcHa cy ocBjeTspaBara OHOCA IpaBa ca
JPYIITBEHUM KOHTEKCTOM WM J[aBamba 3Hadaja MHTEpaKIHMju IpaBa ca
JOPYTHM TIpaBy CIMYHUM ()EHOMEHHMMA WM YOIIITE APYIITBEHUM KOH-
TEKCTOM. 3a MPaBHY TEOPHjy Cy MOX[a W 3Ha4dajHHWja YTBphHBama KOjH
Cy TO WJIallHH JPYIITBEHW MHTEPECH W BPUjETHOCTH KOje MpaBo Tpeda
Jla TITUTH KOjU ce YOOM4YajeHO KOPUCTE MPUINKOM CTBapama, IpUMjeHe,
TyMadema U npoMmjeHe npasa. Ho, 3a yTBphuBame npymTBeHux edekara
npaBa HUCY O 3HAYajHUje KOPHCTH.

3. HOPMATHMBHE 1 IPYIITBEHE ®YHKIIMJE TTPABA

Raz (1973, 280) cmarpa fa je BaKHO pa3iMKOBaTH HOPMAaTHBHE U
IpymTBeHe GyHKIMje mpaBa. CBaku MpPaBHU CHCTEM HY)KHO MMa HOpMa-
TUBHE a yoOW4ajeHo U Heke MpymTBeHe QyHKiuje. O Hy)KHO] KapakTepH-
CTHIIM ITPaBa KOja Ce OJIHOCHU Ha HETOBE HOpMATHUBHE (PYHKIIM]jE Ca3HajeMO
MPUMjEeHOM aHAIWTHYKOT METOAA y TpaBy. YKOJIHMKO MPaBO UMa U BPILU
onpehene nmpymrBeHe (QyHKIHjE, IO TOT Ca3Hama JOJIA3UMO MPUMjEHOM
emmupujckor Merona. HopmarueHe (yHKIHje Cy AMO OHTOJNOTHjE TpaBa,
JIOK Cy FeTOBE JAPYIITBeHE (PYHKIM]jE FErOBO IjelI0OBAbe U OCTBAPHBAHE
JIpyITBeHUX edekra min onpeheHux IpyImTBEeHUX CBpXa.

HopmatuBHe dyHKIHMje TpaBa Npe/cTaBsbajy HAYMH Ha KOjH Tpa-
BO ycMjepaBa Jbyjcko nonamame (Raz 1973, 287). One cy neTepMuHH-
caHe pasjo3uMa Koje MpaBo MpyXa Kao HauuH ycMjepaBamba JbYIACKOT
nonamama (Raz 1973, 287). Ilo cBojoj mpupoau, MpaBHU CHCTEMHU CY
HopmaruBHU cuctemu (Raz 1973, 280). IlpaBo je wnm mpaBHa HOpMa
WM ¥Ma ofipel)eHy JIOTHYHy Be3y ca IIPaBHOM HOPMOM Ha Taj Ha4MH IITO
yTHYE Ha HEHO IMOCTOjame, NMPUMjEHY WU TyMadelkhe HOpME WHAWpPEK-
THO nonpuHocehn meHoM 3Hauewy (Raz 1973, 280-281). Camo onaj 1o
npaBa KOjU CaJpKH MpaBHEe HOPME UMa HOpMAaTUBHY (QYHKLUjY U 32 Hera
je cBojctBeHo na: (1) ympaBiba U BOOU JbYICKO TOHAIName (npumapua
HopmamusHa ¢ynxyuja) n (2) yrBphyje cTaHmap 3a eBaiayalyjy JbyACKOT
noHarmama (cexyndapna nopmamuena @yukyuja) (Raz 1973, 281).

YTBphuBame onpeheHnX MpaBHUX MOCIHEINIA KOje TIpaTe M3BpIIIa-
Bambe WM HEW3BpIIaBamke OfpeheHNX paamH jeMWHH je HaYWH Ha KOjU
MpaBO MOXe TOHYIUTH pasiore 3a njenoBame (Raz 1973, 282). IlpaBne
MOCJbEANIIE TIPABHOT JIjeNIoBamba MOTy 3Ha4ajHO Bapupatu (Raz 1973, 282).
OHe MOT'y YKJbYUYHBATH 3aCHUBaMbE Ipal)aHCKe WITH KPUBHYHE OJITOBOPHOCTH
3a KpIIeme mpaBHe o0aBe3e, yBoheme mpaBHe 00aBe3e MCIymhaBamba yIo-
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BOpa HAaKOH IITO je OH BaJbaHO 3aKJbYUEH, J0JjeJbUBAKE WIN YCKpahuBame
npaBa u ci1. (Raz 1973, 282). Pasnuuute mpaBHe MOCIbEAHIIE MOTY OUTH
noAujesbeHe y aBuje rpymne: (1) Heke mpaBHE MOCJhEAMIE JhyICcKa Owha
TEHEPaJIHO CMaTpajy HemoxkeJbHUM (yckpahrBame IpaBa Ha >KUBOT, CIIO-
Oomy WM BIACHUINTBO) ¥ (2) HEKe MpaBHE MOCIHEUIE CMATPajy Ce yOII-
IITEHO KOpUCHHUM 3a Jbyzacka Ouha (Raz 1973, 282). [IpaBo cTBapa HemTo
IITO Ce MOXKE Ha3BaTh odpelenum YIyTCTBAMA 32 JbYACKO TMOHAIIame (Oe-
mepmuname eyudanye), Kaja 3a mbHUX Be3yje MpaBHE MOCJbEAUIIE IMPBOT
TUNa (OMHOCHO, TEHEpaJHO HENOXKeJbHE), U HeodpeleHa ynymcmea 3a
JBYACKO TIOHAIIAKE (UHOemepMmuHame 2yudanye), Kaia 3a HHX MPOIHICY]je
nocJbequlle APYror THma (OZHOCHO, OMIITeKopHcHe mnocieeauie) (Raz
1973, 283). [IpBu Tum yrmyTcTBa 32 JHYACKO MTOHAIIAKE YIIPABIba JbYACKAM
pagmama jacHUM M IMPEKTHUM H3pakaBamkbeM HadMHa Ha KOju ce Tpeba
MOHAIIATH Y3 CTHILYJIUpamEe MPaBHE MOCJbenuIle Koja ie HaCTYyImHUTH YKO-
JIMKO Cc€ TakBO TMoHamame He uciynu (Raz 1973, 285). [pyru tun ymyT-
CTaBa MaK M3paxaBa ce HeoapeheHo, cTUmynupameM onpeheHux mpas-
HHX MOCJbeAnLa Koje ie HaCcTyIUTH YKOIMKO ce oapeleHa mpaBHA pamma
M3BPIIM, a KOjeé HUCY YONIITeHO mocMarpajyhu ombojHe, ¢ HaMjepoM
uzaejom 1a he Te npaBHe NoCbEAMLE YTHLATH HA OAIYKYy oco0a J1a U3BpILe
panmy (Raz 1973, 285). Ho To objammeme HopMaTHBHAX (PyHKIIM]a TpaBa
HE TOBOPHM HaM HHIITa O HaYMHY Ha KOjU MPaBO BPIIM CBOjy HOPMAaTHB-
Hy ¢yHkuyjy. Kaga 1 yKonuMko ce 1mocTaBH NMHUTambe Ha KOjU HAYMH IPaBO
BpILIM CBOjY HOPMAaTHBHY (GYHKUHW]Y Yy APYIUTBY, IOAa3UMO 10 HAPEOHOT
10Jba pa3MaTpama, OJHOCHO NMPHUMjEeHE IpaBa WU M0Jba NePPHOPMamueHo-
cmu Hopmamugnux @ynxyuja. Moryhe je 3aMUCIUTH J1a IPaBo, HA MaKpo
WJIM MUKPO HUBOY CBOj€ HOPMAaTHBHOCTH, Y LIMjEIOCTH WK BehuM aujenom
BpIIK CBOje (MpeTHocTaBheHe) HopMmaTuBHE (yHKIMje. Ho, aHanuThyka
Y HOpPMaTHBHA TeOpHja IpaBa HUCY y CTamy Ja Aajy NpeUu3aH OIroBOp
Ha TO TMHTamke jep CYy TBPIAHE O HeroB0j HOPMATHBHO] (DYHKITH]H alipropy
MOCTaBJbEHE. YCTAaHOBUTHU /1 JIM M Ha KOjU HAYUH IIPABO OCTBapyje CBOje
HOpMaTuBHE (YHKIH]Y NMUTAKE je HA KOje MOXKE JaTH ONrOBOP COLIMOJIOLI-
xonpaBHa Teopuja. Ca CTAHOBMIITA aHAIUTHYKE W HOPMAaTHBHE TEOpHje
npasa, TO [a JIM MPaBo BPILIM WIN HE BPIIM CBOjY HOPMATUBHY (QyHKLH]Y
HE YTHYE Ha WJEjy HEroBOT IMOCTOjarka Kao moceOHor ¢deHomeHa. [Ipe-
Ma craBoBuMa Hans Kelsen-a (1961), jemuna mpeTmocTaBka Koja HYXKHO
Tpeba OMTH HUCIyHEHA THYE CE TBPAE Aa je MPAaBHU CHUCTEM YOIILUTEHO
nocMarpajyhu edukacas.

4. lITA AHAJIMTUYKU ITPUCTVYIT MOXE JA KAXE O
JAPYIITBEHUM ®YHKIMJAMA ITPABA

Ha 0Ou ce, OapeM TeopHjcKH, MOTIYHHUje pasyMjeine HOpMAaTHBHE
¢yHKIMje mpaBa, HYXKHO je KPeHYTH Kopak Aajbe. OZHOCHO, HYXKHO je
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YBECTH WEjy O JAyalHOj NMPHUPOIU TMpaBa Koja ce N0 caja Hajaabe pas-
Bua y Teopuju npasa Jirgen Habermas-a ([1992] 1996; Deflem 2013).
O nyanHoj mpupoau mpasa rosopu u Robert Alehy (Spaak 2019), anu
nmoBe3yjyhu peamHu eneMeHT ca cibenehnM TBpamama: (a) mpaBo CTBapa
JIp>kaBHA BiacT U (0) mpaBo je JpymITBEHO e(PUKACHO NIOK je HIeaHH
eJIEMEHT TIpaBa TOBE3aH ca MICjOM MopayHe ucrpaBHOcTH. Ho, mpema
XabepmacoBOM MHIIJBEHY, TIPAaBO Tocjenyje nBa kpamuteta: (1) wmmejy
MpaBHE BANIUIHOCTU H (2) uaejy (pakTuaHOCTH, OMHOCHO €(PUKACHOCTH.
Wnm jemHOCTaBHO, HHjE MOBOJFHO pehr Ja MpaBO OHTOJOMIKH TOCjeryje
HOpMaTUBHE (QYHKIIMje WU Jia TPaBO HYXKHO nocjenyje ompehene Hop-
MaTHBHE KapaKTePHCTHKE Beh na je mHXepeHTHa MPHPOJa TpaBa ympaBo
y TOME IITO CBOje HOpMaTUBHE (DYHKIIMje OCTBapyje y IPYLITBEHOM KOH-
TEKCTy. Y TOM CMHCITy, HAaKO IOCTaBJbEHO Ka0 HYXXHU €JIEMEHT KOHILIEII-
Ta TpaBa, Wjeja MpaBa HUje CaMO IOCje0BABEC KBATUTETAa BAJIHIHOCTH
U HOPMaTMBHOCTH Beh W mepdopMaTHBHOCTH HOPMATHBHUX KBaJIUTE-
Ta. JemHOCTaBHO, HAEja MpaBa je ocTBapuBame oxpelheHux, mpuje ceera
NOKEJBHUX APYIITBEHUX e(eKara.

5. APYIITBEHE ®YHKIUJE [TPABA

JpymrBene (yHKIHMje npaBa 3aBUCE Of CTENICHA MOKOpaBama Ipa-
By W IHETOBE NMpHUMjeHe: o/ edeKara Koje MpaBO OCTBapyje y OJHOCY Ha
JBYIICKO TIOHAIIamke, lUXoBe oxHoce u ci. (Raz 1973, 285). PaznukoBame
Mel)y pasmuYuTAM HOpPMAaTWBHUM (YHKIHMjaMa I[IpaBa pPEIaTHBHO je
jeAHOCTaBaH 3aJaTak U OHE Cy YCKO IMOBE3aHE Ca OCHOBHUM THIIOBH-
Ma npaBHux Hopmu (Raz 1973, 287). Ho, kaga je pujed o ApYyIITBEHUM
(dyHKIIMjaMa, MHOTO je TeXe YTBPAWUTH Kiacu(uKalujy kojom Ou Omie
oOyxBaheHne cBe apymTBeHe (yHKIHMje Koje mpaBo Bpmm (Raz 1973,
287). MHoro je Texe TBPIUTH Ja CBH NPABHU CHUCTEMH HY)XHO BpIIS
onpehene wnn cBe IpymTBeHe QyHKIWje y Ouno kojemM obmuky (Raz
1973, 287), 0oMHOCHO BeOMa je TEIIKO YCIIOCTABUTH YaK M BEOMa YOIIIITe-
Hy Kiacudukanujy koja Ou Owna Buiie Hero ad hoc CpeAcTBO KOPUCHO
3a BeoMa orpanmnueHe cBpxe (Raz 1973, 287). To 3ampaBo 3Hauu na HUje
JETHOCTaBHO YTBPIWTH jenHy Kiacu(UKalujy Koja OW CIyXuia Kao Jo-
Opa ocHOBa 3a mpaBHHUKE, (HI030(e, COUUOIOTe U MOJIUTONOTE 1a 1ajbe
uctpaxyjy mpaso (Raz 1973, 287).

[TocebHa omacHOCT Koja mpaTtu OWJIO KOjy aHalu3y APYLITBEHUX
¢yHKIMja mpaBa ofHOCH ce Ha MOryhHoOCT Aa oHe Oymy TOBe3aHe ca
oJpeheHrM MOPaTHUM WU MOJTUTUYKUM MPUHIMITNMA, KOjH MOCJbEAUIHO
HEMajy HHMKakBe MoceOHe KOPUCTH 3a 0co0e KOoje X y LHJeNOCTH U eK-
ckiIy3uBHO He mpuxsarajy (Raz 1973, 278-288). Ho, Ta morenuujanna
OIacHOCT je MOCJbEANIIA TTOCMATpamba APYIITBEHUX (PYyHKIIM]ja paBa Kpo3
Npyu3My HY)KHUX elleMeHaTa TpaBa, IITO je morpeuan npuctym. [Ipema
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MOM MUIIJBEHY, T OIIACHOCT ce Jlako Moxe u30jehu. [lurame na mu mpa-
BO BpIIM HEKE JPYIITBeHE (PYHKIMje HE MOpa HY)KHO OWUTH TOBE3aHO ca
MOpaJIHUM WM MOJIUTUYKUM NpuHIHMNuMa. OHH ce UIaK ocMarpajy Kao
UJICAJTHH JINO TIPaBa y HKETOBOj IyaTHOj IIPUPOJIH, JIOK j& MUTAhe HhEerOBHUX
JOpyWTBEHUX (PyHKIHja HETOB PEaHH €IeMEHT. Y HPOLECy COLMOJIONI-
KOIIpaBHE aHAJIN3€e, IMTAbE J1a JIM IIPaBO M Ha KOjH Ha4YMH BpIIH ofpeheHe
JIpyIITBEHEe (PYHKIMje IO je eMIUPHjCKe aHallu3e, a He HY)KHO JIHO II0-
muTruke ¢uro3oduje Wi HOpMaruBHe aHammze. [IpaBo y oOaBibamy
CBOjUX JPYIITBEHHX (PYHKIMja MOXXE HCIYHaBaTH HEKE Ol MOpAaJHUX,
NpaBHUAX WM MOJUTHYKUX TpuHIMIA. KoHauHO, npymTBeHa (yHKIHUja
npaBa MOXKe OMTH 1a CIy)KM HEKOM MOpPAJIHOM HJIM TPaBHOM IPHHIIH-
ny. OcurypaBame MHpa, CUTYPHOCTH, JeJHAKOCTH, APYLITBEHUX MOTpeda
MOjeAMHAIA U CIMYHO MOXe OMTH cxBaleHO Kao MIEjHH €IEeMEHT IpaBa
Te Jla TpaBoO mpeba Ja WX OCTBapyje KPO3 CBOjy APYIITBEHY (QYHKIH)Y
(unejau ememenT). Mcro Tako, OCTBapWBame, Ha MPHUMjEp, CUTYPHOCTH
rpahana/ku Moxe Outm cxBaheHO M Kao crmenun(uYaH HAYUH Ha KOjU
MPaBO OCTBApYj€ U BPIIH CBOjy IPYIITBEHY (PYHKIHN]Y (PEalHU EIEMEHT).
KonkperHuje, apymTBeHa (yHKIHMja paBa MOXe OWTH U OCUTYPaBame
cUrypHOCTH rpalana u rpa)aHku y jeJHOM NPaBHOM U JIPYIITBEHOM KOH-
Tekety. OBzje ce jaBjba NMUTakEe HAYMHA TOCMaTpama M MPHUMH]jCHECHE
METO/IOJIOTHje: OHOTa INTO MpPaBo ,,Tpeda” na Bpiu (MIEjHU €IIeMEHT) U
OHOT'a IITO TPABO ,,BPIIK" (PEaJTHH €JIEMEHT).

Hame, cmatpa Raz, jennHO ce MOTY MHAMIIMPATH HAjOIIITH]E U BE-
OMa HIMPOKO MOCTaBJbeHE KaTeropuje ApymTBeHnx (yHKiuja npasa (Raz
1973, 289). CBakoj mpaBHO] HOpMH Moryhe je IpunucaTH jeiHy HOopMa-
TUBHY (YHKIH]y KOjOM ce o0jamrmaBa BeH HOpMaTHBHH Kapaktep (Raz
1973, 289). Ho, Huje moryhe npumucaru jeJHy TUCTUHKTHY IPYIITBEHY
(GyHKIM]y cBakoM 3akoHy minu npasHoj HopMmu (Raz 1973, 289). dpymT-
BeHe (YHKIIMje ce KapaKTEPHUCTHUIHO BpIIE ITyTeM MTPaBHUX YCTaHOBA KOje
ce yTBphyjy M Koje cy peryiucaHe y pa3iduTUM IMPaBHAM H3BOPHMA
(Raz 1973, 289). Uecro ce ucnutyjy ApymTBeHe (yHKIMje OaHKapCKOT
cucreMa, Opaka, BmacHummTBa u ciI. (Raz 173, 289). Jenmna Te mucra mpaBHa
yCTaHOBa, a HEKaJla ¥ jellaH 3aKOH, MOTY BPIIUTH HEKOJIIMKO JPYIITBEHUX
¢ynkuuja (Raz 1973, 289).

HpymtBene dyHKIMje IpaBa MOTY OWTH TOAHjeJbeHE Ha TUPEKTHE
n uagupekTHe (Raz 1973, 289). upexTHe (QyHKIHje MpaBa Cy OHE Koje
ce OCTBapyjy NokopaBameM U npuMmjeHoM mpasa (Raz 1973, 289). Un-
nupekTHe (pyHKIMje Cy OHE Koje ce OCTBapyjy IyTeM onmHoca, ocjehaja,
MHIIUBbEHa U 00JINKA MTOHAIIAKka, KOje ce He OHOCE Ha ITOKOpaBame Mpa-
BY WM ETOBOj MPUMjEHH, HO KOje pEe3yNTHpajy U3 3Hama O HErOBOM
MOCTOjamy, NokopaBawy win npumjern (Raz 1973, 289). Uanupextre
(dhyHKITH]je yOOMYajeHo pe3yiITHPajy He caMO y YHE-CHHUIIN TTOCTOjamba Mpa-
Ba U KHETOBE NMPHUMjeHE, Beh U y IeroBoj HHTEPAKIIUjH ca APYTUM (aKTo-
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pHMa Kao MITO Cy: OJHOC MOjeIIHAIIA TPeMa IPaBy HIIH IIOCTOjabe IPYTHX
JPYIITBEHUX HOPMHU M MHCTUTYIHja Y KOHKPETHOM JPYIITBEHOM KOHTEK-
cty (Raz 1973, 290). Kao npumjepe nmpuMapHUX APYIITBEHUX (QyHKIHja
Pa3 naBomu cibenehe: (1) crpeuaBame HEMOXKEJBHOT M OCHUTYpaBambe
MTO’KEJHHOT TTOHAIIamka; (2) OCHTypaBame OKBHpa PyKOBOheHa IIPUBATHO-
npaBHUM ofHOcMMa Mel)y mojenuHIMMa/kama; (3) ocurypaBame yciyra
u penuctpudyuja modapa; (4) pjemasame npaBaux croposa (Raz 1973,
290-294).

CekyHaapHe npylnTBeHe (YHKIIMje OIHOCE C€ Ha OIepalioHa-
nmu30BaHOCT mpaBHOr cuctema (Raz 1973, 297). Omnoce ce Ha cam
MPaBHU CHCTEM W HEroBO (yHKIMOHHCame. OHE OCHUTYpaBajy HETOBY
MPUIATOIJEUBOCT, H-ETOBY NPaBHY €(UKACHOCT T IIATKO M HETPEKUHYTO
njenoBame (Raz 1973, 297). IlpaBo perynuiie cBOje BIACTUTO CTBapame
YCTaHOBJbABAKEM OpraHa M mpaBHuX mporenypa (Raz 1973, 297). To
nojipasyMHujeBa KOHCTUTYHCAmE THjela Kao IITO Cy MapiiaMeHT, JIOKaJ-
HE BJIACTH, yIpaBHA JIETUCIAIMja, 00MYaja, [paBa Koje Kpeupajy CyIOBH,
perynaiyje He3aBrCHUX jaBHUX THjena (Raz 1973, 297). On tux THjena, cy-
JIOBU 3ay3UMajy KJbYUHY MO3UIHjy ¥ CBUM TipaBHUM cuctemuma (Paz 1973,
297). buxoBa npumapHa ¢yHKLHMja je Aa pjemasajy crmopose (Raz 1973,
297-298). Onu Bpie nBuje cekyHmapHe (yHkuuje: (1) mpuMmjeHy mpasa
u (2) ctBapame mpasa (Raz 1973, 298). Onu Bpiie Beoma BakHE U MHIH-
pekrHe ynknuje (Raz 1973, 298). OHu cy 4ecTo y jaBHOCTH AMPEKTHO
TIOBE3aHU Ca HUIEjOM IIpaBa M BIIAJABUHOM IIPaBa, T UTPAjy BUTAIHY YIOTY
y TIPOMOIIM)H TIpaBa U BPUjEHOCTH Koje oHO Toapxkasa (Raz 1973, 298).

OcuM IUpeKTHHX, Koje ce mpeMa Pasy nasee Mory kimacudukoBatu
Ha IPUMapHe U CEKyHIapHe, IIPaBo BPLIX U CBOj€ MHIUPEKTHE JAPYILITBEHE
¢dbyskyje. MTHIUpeKTHH OpYIMTBEHN e(PEKTH IpaBa CKOPO YBHjEK OBHCE O
HETOBOM YCIIjeXy KOJ HETPaBHUX aKTepa, a MoceOHO TeHEepaTHOT OJHOCa
npeMa npaBy M HBEroBe HHTEPAKLHje ca APYIITBEHHM yCTaHOBaMa U HOP-
Mama (Raz 1973, 299). Heke on tux ¢dyHkuuja Bpire oapeheHe mpaBHe
WHCTUTYILIH]E, a IpyTe cama YHI-EHHIIA TIOCTOojama MpaBHOT cucrteMa (Raz
1973, 299). UnpupektHe apyumrBeHe (yHKuUWje mpaBa cy MHOTOOpOjHE
¥ Bapupajy y HEOTpaHWUEHOM Opojy W CBOjOj MPUPOIH, 3HAYajy M JO-
Mmety (Raz 1973, 299). To mory OuTH jayame WK C1a0Jbehe MOIITOBAkA
onpeheHnX MOpaIHUX BPUjEAHOCTH, jadarme WU CIa0JheHhe MOIITOBAkA
ayTopuTeTa BIACTH, YTUIIA] Ha ocjehaj HarmoHAIHOT jennHcTBa UTH. (Raz
1973, 299). Tpeba OutH jacHO Ja MHAMPEKTHU APYIITBEHH e(eKTH IpaBa
HHUCY HEOMTHH HYCIIPOM3BOJM 1IPaBa: OHU 00aBJbajy HErOBY ECCHIM]aTHY
¢dyskmujy (Raz 1973, 299). [IpaBHULIN ¥ TIPaBHHU TEOPETHIAPH MAJIO Cy CE€
3aHUMaJIM 32 MHIUPEKTHE ApyITBeHe ¢yHKiuje npasa (Raz 1973, 299).
Op BeJMKOT je 3Hadaja 3a MOJUTOJIOre U COLUOJIore, Ho, JeHOMEH KOju je
TEITKO yXBaTJ/bWB 3a kBaHTH(uKaujy (Raz 1973, 299). Konauno, Hema
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cyMmmbe Ja he Hale pa3yMujeBame MpaBa 0CTaTh OCKYAHO U MapIHjaTHO
JTIOK JPYIITBEHE HAYKE HE YCIHU]y Y MOTIIYHH]O] aHAIM3HU U TIPUCTYITY TIPO-
Onemy mHIMpeKTHUX QyHKOMja npaBa (Raz 1973, 299).

6. O] APYIITBEHUX ®YHKIWJA JJO APYIITBEHUX
EDEKATA ITPABA

Hennc [ammran y cBoM pany y oxpehemy moryhux JIPYIITBEHHX
¢byHKIMja MpaBa Noia3u of XapToBe aHANUTHUKE jypucnpyaeHiuje u Pa-
30Be Kiacu(uKanyje HOPMaTHBHUX M JAPYIITBEHUX (YHKIMja, HACTAaBIba
MHCIHMPHCAH PAZOM APYruX OOJacTH APYIUTBEHHX HayKa Kako OM aHa-
JIM3UPa0 Koja je TO APYIITBEHA BPHjEIHOCT IpaBa U KOje IUJBEBE OHO
octBapyje y apymty (Galligan 2010, 193). Axo mocroje paBo U Ipas-
HE HOpME, YeMy OHE ciyxe? YKOIMKO ce IPYIITBEHU LIUJLEBH OCTBApYjy
Y Pa3IMYUTUM IpYyTUM oOauuuMa (000CTpaHO IMOBjepeme, Kooleparuja,
JlaBam-¢ MO3UTHBHHX IIOJCTHIIAja), HUje IMOTIIYHO jaCHO Kaja W 3allTo
Cy 3aKOHHU KOj€ je IOHHWjeNla aApkaBa ehUKACHHUjH OI APYTHUX CpeAcTaBa
(Galligan 2010, 193). Ako je capaama Mehy Jbyauma jemaH o APYIIT-
BEHHX IIMJbEBA, [TOCTOje W JPYTW HaYMHU OCHM TpaBa Ja OM ce OHa Mo-
cTHIIa. YKOJHKO je Hjeja Aa ce OPYIITBEHH LUJb Tpeda OCTBAPUTH KPO3
NpaBuia, OHJA C€ JPYIITBEHA MpaBHia KOja HACTajy Yy IPYIUTBY CIIOH-
TaHO TI0Ka3yjy MHOTO 0OJbMM HAauYMHOM HETO IpaBHA NPaBUIIA, OTHOCHO
HOpMe Koje momaze m3BaHa (Galligan 2010, 193). Mako mojenuHII/Ke U
3ajeIHUIC MMajy pa3iMduTe HadWHE Ha KOje MOCTHXKY CBOje JpyIITBe-
HE [UJbEBE, y MOPAcTy je KOPHUIITEHE MpaBa Kao HaYMHA OCHTypaBama
u octBapuBama uHTepeca (Galligan 2010, 193). IIpaBo mocToju HEe camo
3apa]l YCIOCTaBJbamka M OIpKaBamka MOAEPHOr IPaBHOI MOPETKa, HEro
0oJpe ocurypaBa M YMHH €(EKTUBHHjUM OJHOCE U JOTOBOpPE KOjU O
mocTojany 1 0e3 mpaBa M oMoryhaBa JPYINTBY Ja MOCTHXE ITNJbEBE KOje
Jpyradrje He Ou OWJIO JIako MOCTHNH, Kao IITO Cy OCHI'YpaBame 00Jbe U
37paBUje JKUBOTHE OKOJIMHE, yHanpeheme Jbyackux npasa u ci. (Galligan
2010, 194). Hennc lanuran ce y cBOM paJy KOHLEHTpHIIE Ha JBa
nuTama: (1) koje cy To QyHKIMje Koje MpaBo BPIIU Y APYIITBY, OXHOCHO
KOj€ PYIITBEHE eeKTe MOCTIKE U (2) Kako MpaBo JOMPHHOCH JIPYIITBE-
HM noopuma (Galligan 2010, 194).

Nako ce y mpaBHOj Teopuju IpymITBeHUM (yHKIHjama rmocBehyje
Majl0 MaXbe, He 3HA4M Ja C€ HHUCY H3pakKaBalld PA3IUYUTH IOIvIe-
¥ O TOME IITa MPaBO BPIIM y APYWTBY, U TO: (1) KOHTpoNa mpucuie;
(2) jeman onm nHaumHa mnpumjeHe cuie; (3) mompehuBame IJbynCKOT
TMOHAIIAKkA IPABHUM NPABHIAMA; (4) KOOPAMHALMjA APYIITBCHHX aKTHB-
HOCTH; (5) MHTETpanuja APyIITBA; (6) pjeliaBame CropoBa U TOME CIIAY-
Ho (Galligan 2010, 195). ¥V Tpagunuju MoIMTHYKE U JPYIITBEHE TEOPH)E,
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¢yHKIMje npaBa cy Owie of neHTpaiHor 3Hadaja (Galligan 2010, 195).
VY mapaneiHoM AUCKypcy NpaBHE U MOJMTHYKE Teopuje Xobca, Xymea,
benrama n Xapra, npaBo ce cMarpa Hy)XHUM 3a OJpKaBambe APYIITBEHOT
nopetka (Galligan 2010, 195).

Ho, Ha kOHKpeTHHjeM HHBOY MOCMaTpama HY)KHUM ce T0Kazyje
KOHLENT KOOpAWHALIM]E Ka0 HAaYMH yNpaBJbamba U KOHTPOJIE IyTeM IIpaBa,
OJHOCHO OCTBapHBama oapehenux npymrsenux edekara (Galligan 2010,
196). Y MogepHuM npaBHUMA [TOPENIMMA, IOCTH3ahE TTO3UTUBHUX APYIIT-
BEHHX LIMJbEBA HUje MOryhe ocTBapuUTH camo ITyTeM KOOpArHaluje, Beh cy
3a yKJIambame AUCKPUMUHALM]E, 3alITHTE JbYACKUX NpaBa, OCUTYPaBambe
colLMjaJiHe 3aIUTUTE CTAaHOBHHILUTBA MOTpPeOHa ycMjepema, peryjanuje u
OrpaHuuYaBamba HA CTPAaHH NMPUBATHONPABHUX JIMLA, ajld M jaBHE BIACTH
(Galligan 2010, 196). [la 6u ce npymTBena noOpa ocTBapuia Kpo3 mpa-
BO, HY)KHUM C€ YMHH NOCTOjabe MHCTUTYLIUja, APKABHUX CITYy>KOCHHKaA T
npumjena npucuie (Galligan 2010, 196).

VY unentudukoBamy APYIITBEHHX (YHKIHMja KOje MPaBO BPLIH,
KaJla TOBOPUMO M O COLMOJIONIKONIPABHOM JHUCKYpCY, HHje MNOTpeod-
HO whu mae om XaproBor Konyenma npaea (1994). Taxko m I'amuran
Yy CBOjOj aHaJIW3W TONa3d On cibemehmx QyHKIMja Koje TPaBO BPIIH
y npymTBy: (1) mpaBHa mpaBWiIa ycMmjepaBajy JbYIACKO ITOHAIIAME;
(2) mpaBHa mpaBuiIa CiIy’)kK€ UCIyHaBamy JBa TUCTUHKTHBHA IUJba, & TO
Cy HameTame 00aBe3a U JaBame OBJIAIITEHa; (3) MpaBHA NpaBUIIA CITYKE
OCTBAapHBaY CYNCMAHMUGHUX TINJHEBA, KA0 IITO Cy CIpeYaBame HACUIba,
TUCTPUOYIIHja W 3aIITHUTAa BIACHUIITBA, OJpKaBamk-e YroBOpa, aJoKallyja
BJIACTH, T€ KaXKIbaBarhe MOYNHNTEIhA M, KOHAYHO, (4) TIpaBoO, KA0 CUCTEM,
CIIy’)KM 332 OCUTypaBame orcranka apymirea (Galligan 2010, 199). V on-
Hocy Ha npBH Kputepyj (1) u npyru xpurepyj (2), [annuran npaBuiHO
npumjehyje na TBpAMTH Na mpaBHA MpaBHUjla yCMjepaBajy OIHOCE 3Ha-
M pa3IMKOBATH HOPMATHBHE WJIM JIOTHYKE KBAJIUTETE MPABHOT IPaBH-
Jla y OMHOCY Ha JIPYIITBEHHW KOHTEKCT Ha Koju ce mpumjemyje (Galligan
2010, 199). OmHOCHO, Ta TBpAa HaM HHINTAa HE TOBOPH O TOME KaKO
OHa JIjeNyjy y APYWITBY jep ce Kpehe o mpeTnocTaBke O HEKUM HYKHUM
KBajuTeTHMa mpasHor npaBuia (Galligan 2010, 199). Canuno, XaproBa
nojjesa MpuMapHUX MPaBHUX MPaBWIIa Ha OHA KOja Jlajy OBJallTeHa U Ha
OHa Koja Hamehy 00aBe3y HOpMAaTHUBHOT je KBaJUTETa, Te Apyru (paxkropu
yTHYy Ha TO Kako he oHa OMTH MpHMHjeHeHa Y APYIITBEHOM KOHTEKCTY
(Galligan 2010, 200). Ha cnruan HauyWH KPUTHKYje U QYHKITH]Y MpaBa y
UCTyHhaBamy CYICTAaHTHBHUX JIPYIITBEHUX IMJbeBa, Boaehu ce u Paso-
BoM aHanm3oM M kiacudukamujom (Galligan 2010, 200-201). Pa3zosa
aHanu3a TUPEKTHUX (yHKIMja MOJIa3W Of aHajM3e MpaBa M HE TOBOPHU
HaM HUINTA O HEroBuUM JpymTBeHHM edekruma (Galligan 2010, 200).
Hexe nnampekTHe (yHKIMje MOTY OWMTH TpelaBUl)eHE W yCMjepeHe mpa-
BoM, apyre He (Galligan 2010, 200). Ho, He 3Haun ma he oHe ¢yHKIMje
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Koje cy mpenBul)eHe mpaBoM OUTH M MOCTUTHYTE Y APYIITBEHOM KOHTEK-
CTY, TOK (haKTHYKa JIejCTBA MpaBa MOTY OWTH M3HeHalema Koja HHCY HHU
HaMmjepaBana HU mpensuhena (Galligan 2010, 201). Tako, Ha mpumjep,
MOPOJMYHO MpaBO Koje mpeapuba nakiny mporeaypy pas3Boia Opaka
MOXKe yTUIaTH Ha BehM cTemeH pa3Boja, JOK OTeXaHe MpOLEeaAype MOTy
yTHLATH Ha onpxaBame OpakoBa (Galligan 2010, 201). U3 je3uka mpa-
Ba KOJUM Cy M3pake€He TUPEKTHE W WHIUPEKTHE (yHKIHUje MpaBa MOXKe
OWTH jacHO KOje Cy TO HeroBe (DyHKIHje — HeKe 3aBUCE Off OHOTa KO CTBa-
pa TmpaBo, HEKe o/ OHOTa Koju npuMjemyje mpaso (Galligan 2010, 201).
Ho, ta tTBpama je ananutuuka. CBaka pUMjeHa IIpaBa MoJpasyMujeBa U
TyMayeme, T 0 BPCTE METoJic TyMadera IpaBa oBUCcH xohe T U Ha KOju
HayuH he HeKH OpyIITBEHU HHTEpec OUTH yKIbY4eH: (1) 00jeKTHBHU METO
KOjH TIOJpa3yMujeBa yBoleme MPHUHIUIA APYIITBEHOT WHTepeca (IHJba
HOpME), TOK APYTH, (2) CyOjeKTHBHH, MOMIpa3yMHjeBa OrpaHUYaBakbe Ha
mpaBo u je3uk mnpasa (Galligan 2010, 201). KonkpeTtnuje, je3nuka mpas-
Ha aHaJM3a 3a/pkaBa ce y cdepu npasa, JOK [HJBHO YKIbYYYyje U IIUPU
JOpYIITBEHN KOHTEKCT W JIPYIITBEHU 3Hauaj Koju he ce Mpou3BecTH OITy-
koM cyna (Galligan 2010, 202).

lannuran cmatpa Ja je KOpICHO UMaTH HEKH OOJHK Kiacuukaiuje
ytBphere y Pa3zoBoj aHanmm3u, HO MOTPENIHO j€ HHHUXOBO BjEIITAYKO
onBajame jep cy oHe Mel)ycoOHO rmoBe3aHe, Te HHXOBa IMPETIOCTaBIhEHA
npekTHa GYHKIHja MoXKe OuTH nHIUpeKTHA U vice versa (Galligan 2010,
201). Wnu apyravmje, UCTH 3aKOHW MOTY MMaTH Pa3IM4YWTEe JPYIITBEHE
eekre y omHOCY Ha paznuuute apylirBeHe koHtekcre (Galligan 2010,
202). I'anuraHoBH CTaBOBH Cy MOAPKAHU Pa3IMUUTHM EMIIUPUjCKUM
UCTpaXHUBambHUMa, Kao, Ha IpUMjep, ipaBa ApkaBa Llentpanne u Mcroune
EBpomne koje cy HakoH maja KOMyHH3Ma H3BpIIWIE pegopMy YIIPaBHOT
cucTeMa a Jla ce IIPH TOME HUCY AECUIIE HEKE CyICTaHIMjaIHEe IPOM]EHE;
crynuje Pobepra Ennkcona o perynanuju mel)ycoOHHUX OmHOCA paHuepa
NPUMjEHOM JPYTHX JAPYIITBEHHX HOPMH y OJHOCY Ha MPaBO Yy OKPYry
acra (Kanudopuuja) u tako aasee (Galligan 2010, 205-207). 1 xonau-
HO, (4) muTame Aa M ce MPaBOM HY>KHO OAp>KaBa JAPYIITBO MOXe OMTH
WCTHHUTO, Al C€ HE MOKE IPOBjEPUTH: OHU KOjU TBPIE TaKO HEILITO IO-
Jla3e o7l KOHBCHITMOHATHOT MCKYCTBa Oe3 joka3a m unibeHnna (Galligan
2010, 209). YV tom cmuciy, [anuran mpemiaxke ga ce (oKycHpaMo Ha
nuTama Ha Koja ce Moxke natu onroop (Galligan 2010, 209). Haume, koja
Cy TO IpyLITBeHa J0Opa HyKHA 3a jefaH MOJHOIJBUB APYIITBEHH KUBOT
n kaxo ux noctuhu (Galligan 2010, 209)? Heku cy Beh nHaBenenu, HO
Jla ce MOJCjeTUMO: CUTYPHOCT 0co0a M BIACHUIITBA, NPEIBUIJBUBOCT U
PErylupaHoCT APYIITBEHUX OIHOCA, PjellaBambe CIOPOBA, 3aLITUTA Mpa-
Ba, COLIMjaJIHA 3alITUTA, 3allITUTA 37]paBe OKOJHMHE, OTPaHWYaBarhC BIIa-
ctu u ci. (Galligan 2010, 209). Kaga ce nurame IpymTBeHUX (yHKIH]ja
npaBa [OCTaBU Y OKBUpPE MOCTH3ama KOHKPETHHX APYLITBEHHX To0apa
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U MHTEepeca a U30CTaBe OIIITH CTAaBOBU O APYIITBEHOM IOPETKY, COJH-
JTAPHOCTH WJIM OTICTaHKY APYINTBA, IMMOCTAje JIAKIIe BUIjETH Ha KOjU Ha-
9UH MMPaBo yTUYe Ha BUXOBO ocTBapuBame (Galligan 2010, 210). ¥V tom
cMUCITY, TpeOa HAMyCTUTU j€3UK (PYHKIIMOHATN3MA M 3aMH]CHUTH Ta M-
ctuM uHCTpyMmeHTanmu3MoM (Galligan 2010, 210). Ha Taj Hauun dokyc
Halller UHTepecoBamba MOCTajy NMpaBHa NpaBWiia, HHCTUTYLHUjE U HpoLe-
CH Kao MHCTPYMEHTH OCTBapHBama ApymTBeHuX nobapa (Galligan 2010,
210). He muTajyhu xonmmko je 3Ha4ajHO Ja c€ YrOBOPH IMPaBHO 3allTH-
TE y CBPXY OuUyBama APYIITBEHOI MOpETKa, Tpeda 1a ce mUTamo IITa je
noTpeOHO Jla OW ce OHM OCUTYpalld WM JIa MPETIOCTaBUMO Ja Cy OHHU
3HAYajHO JPYIITBEHO J00pO U aHAIU3UPAMO HAYMHE HHHXOBOT MPaBHOT
OCHTYpaBama; Kako Jla C€ 3alITUTHUMO O HAaCHJba WIM YYMHUMO IIPABO
cnobozne rosopa epexruBarjuM (Galligan 2010, 210).

7. KA HEECEHIMJAJIMCTUYKOM PASYMUJEBABY
I[TPUPOIE ITPABA

[Ipema cxBaramuma Brian Tamanaha (2001, 149), npaBo je apymT-
BEHA TBOPEBUHA K0jOj HEIOCTA]y HHXEPEHTHO HyXHe kBanurere. Cynpor-
HOT' CTaBa Cy €CEHIMjaJMCTH KOjH CMarpajy Jia MpaBo YIpPaBo IMOCjenyje
onpehene HyxkHe kapakrepuctuke (Tamanaha 2001, 149). Kako Harna-
masa u Brian Bih, HHje HajOOJbE TOBOPUTH O OWTH W TIPHPOIN JHYIACKUAX
apredakara u ApymTBeHux ycranosa (Tamanaha 2001, 150). Huje mpo-
O1eM caMoO y YHMICHHUIHM JIa je ApPYIITBEHE (PEHOMEHE TEIIKO OTpaHu-
Ut Beh mocToju Benmukw Opoj BapHjanmja y HUXOBHM OOMJBEKjUMA,
T€ KOHAYHO YMI-CHHMLM Jla Cc€ APYIUTBeHE Npakce Mujemajy (Tamanaha
2001, 150). ConuonomkonpaBH! MO3UTUBU3aM, Kojer mpeanaxe Tama-
Haxa, IPEeNo3Haje Ja je MpaBo JbYICKa W IPYIITBEHA TBOPEBHHA, T€ HA
KOHBEHIIMOHAMCTHYKN HaYWH UAeHTU(UKYyje mTa je mpaBo (Tamanaha
2001, 151). ITpema TOM cTaBy, IPaBO je BHIIE O] jeAHOT (heHOMEHA, HETO
JEMMHCTBEH CTaHAap/ ITyTEM KOjer ce eBaIyHpa IMoHaIame JbYIckux omha
(Tamanaha 2001, 152). CauuHO, COLMOIOMIKOIIPABHU O3UTUBU3aM IPH-
XBaTa Jia OCTOj€ pa3InYuTe BPCTE MJIM THIIOBH MpaBa Cca CBOjHUM Kapak-
TEPUCTHYHIM €IEMEHTHMA (Tamanaha 2001, 152). TaKoI')ep, Taj mpaBarg
NPENo3Haje 1a CBaKU OJ] TUX THIIOBA MIpaBa (Ha TIPUM]jep, PEIIUTH]CKO 1pa-
BO HJI TPAHCHAIIHOHAIIHO IMPaBO) PEAHO MOCTOJU Y JPYIITBEHOM KOH-
TEKCTY, T€ IOCTOjU ToTpeda aa ce oHn ucrtpaxe (Tamanaha 2001, 152).
IIpema mornexy COLMONOIIKONPABHOT MO3UTUBU3MA, IPAaBHU CHCTEM
MOCTOjH YKOJIMKO IOCTOjJH CKIIOI NMPaBHUX akTepa (KOju Cy KOHBEHIHO-
HaJTHO UACHTH(UKOBAHHN KA0 TaKBH) KOjH KOOPJAHHHMIINY CBOjY IjEIaTHOCT
Kako Om gjenoBanm y oxHocy Ha HopMe (Tamanaha 2001, 154). Couuo-
JIOUIKOTIPABHY TO3UTUBHU3aM OCTaje BjepaH XapTOBOM KOHBEHIIMOHAIH3-
My M BCrOBOM (DOKyCy Ha APYIITBEHE HPAKCE, HO Y UIMPEM OOMMY HEro
LITO j€ HETOB jep YKJIama €CCHUUjanHe U QyHKIIMOHAIMCTHYKE CIIEMEHTE
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mweroBor npuctymna (Tamanaha 2001, 155), omHOCHO eMMMUHUIIE EHETOB
CTaB Ja CTAaHOBHUILITBO I'CHEPAJHO MOpa MOIITOBAaTH MpHMapHa MpaB-
Ha TpaBUjIa, CIMMHUHHIIE 3aXTjeB Ja APXKABHU CITy>)KOCHHUITH MPUXBATajy
cekyHnapHa npaBHa npaBmia (Tamanaha 2001, 155). Taj npuctyn He
YBOAW HHUjEAHY MPETHOCTaBKY O (YHKUMOHAIHUM e(eKTHMa TpaBa U HE
TBP/X Ja MOCTOje OMIIO KOjU HOpMAaTHBHH €(eKTH Koje OW MpaBo HYKHO
nocjenoBano (Tamanaha 2001, 155). Takohe, oH Mujema XapToB ommc
KOHIIETITa MpaBa Kao ancTpaklydje Hy>)KHUX eJieMeHara IpaBa JpXKaBe Kao
OKBHpa 3a KOHIEMIHjy mpaBa yommTe (Tamanaha 2001, 155). Ipyru o6-
JMLY IpaBa HE YKJbYUYjy HY’>KHO HHCTUTYLIMj€ T€ CE OHM MOCJbEANIHO HE
KBanH(bHKyjy Kao ,,CHCTeMH"* (Tarnanaha 2001,155). Konauno, enemeHTH
KOjH ce yTBplijy y mpouecy aTiCTPAaKITHje caMo Cy BHXO0Ba 061/m,e)1<]a KOJa
Cy IO CBOjO] PUPOIM MPOMjCEbHBA; MOTY IIOCTOjaTH BUXOBE BapHjaLlije y
OKBHpY JIaTOT THIIA [IPaBa, aJId OHW HUKAKO HUCY U HETOBU €CEHIINjaTHU
enemenTH (Tamanaha 2001, 155). Benuka je mpeIHOCT TOT IPUCTyTIA jep
NPETHOCTaBJ/ba BEOMa MaJio O MPaBy OCTaBJbajyy Ta OTBOPEHHUM 3a KOH-
BEHIIMOHAJIHY MICHTU(HUKAIN]Y U OCJbEANYHO KOHIENTYalIHy aHalu3y U
emnupujcke crynuje (Tamanaha 2001, 156).

8. BAKJbYHAK

Komuko ron mpaBHu ¢uno3zodu roBopunu o QyHKIHjamMa Tpasa,
TEIIKO JIa C€ TO MUTamE OJBOJWIO Off MJCJHOT CIIEMEHTA M aHAJIMTUY-
Kor craBa. KoHmenrtyaiHae kiacudukalyje uMajy Majio 3Hadaja jep mpaBo
MOXe, alli U He MOpa, J1a BPIIX MpeTnocraBibeHe (yHkuuje. Konnenry-
aJlHa aHaJIM3a HOPMATHUBHHUX U JPYIITBEHUX (QYHKIH]ja MpaBa MOKe OMTH
KopHucHa u3 Tpu pazinora: (1) 36or naeHTHUKAIM]e HIeaTHUX eleMeHaTa
npasa; (2) 300r KOPUINTEH:A HJIeje 3ALITUTE HEKOT APYIITBEHOI HHTEpeca
y MpoIIeCy CTBapama, NPOMjeHe U IpuMjeHe mnpasa u (3) 300r npumjeHe
Wjeje HeKOT JPYIITBEHOT UHTEpeca y TPOlecy MUJBHOT TyMaderma MpaBa.
OcuM Tora, KOHIENTya IHa aHalu3a He Uie Jajbe y CBOM MCTPaXKMBAuKOM
WHTEpeCy, a HUje HU y MOTYhHOCTH Aa 14 BUILIE OAroBOpA.

ComyononIKonpaBHy MPUCTYII /1aje HaM KOPHCHE KOPAKe 3a TaJbiby
aHaAJIM3Y W UCTPaXUBame, U TO Ha cibenehe Haunue: (1) moMjepameM ¢o-
Kyca ca aHanu3e (yHKIHja IpaBa Ka JPYIITBEHUM e(PeKTHMa KOje MPaBo
NPOU3BOAN y APYIITBEHOM KOHTEKCTY; (2) CITymITamkeM aHalli3e OJf OIl-
IITHX CTaBOBA O OJIp)KaBamy IPYLITBEHOT OPETKA, OUyBaba IPYLITBA HITH
JpYIITBEHE CONMMIAPHOCTH Ka aHAJIM3H JAPYIITBEHHX edekara onpeheHux
JPYIITBEHNX YyCTAaHOBA WJIM TpaHa IpaBa: HIp.HA HpUMjep, edekra
MaTepHjaTHONIPAaBHHUX MPETIIOCTABKYU U MOCTYIIKA H3/aBarbha rpal)eBUHCKHX
JI03BOJIa Ha CTEIEH HeJlerajHe Ipaame U cil.; (3) KOHaYHO, aKko MpHUXBa-
THMO Ja TIPaBO jecTe IPYIITBEHAa TBOPEBHHA M Ja Ka0 TaKBO HE MOXE
MOCjeA0BaTH Hy)KHE eIEMEHTE, OHJIa TIOCJLeIUYHO Tpeda ondauuT uaejy
0 HY)XHUM (QYHKIIHOHAJTHMM €JeMEHTHMa Kao HENmoTpeOHO] Mpenpacynu
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KOja HAC BOJAM y MOTPEIIHE aHAW3¢ U 3aK/byuke. HeeceHIMjanucTHIKU
npuctyn TamMaHaxoBOT THIIa HUje HUKaKBa MoceOHa METONOJIOTHja, OH HE
Jlaje OKBUpE y KojuMa IpaBo Tpeba ucTpakuBaTH Beh jemHo MeTomomon-
KO OTPjeXKICIE Ja 0M0aMMO alpUOPHE CTABOBE M HYKHE CIEMEHTE Y
JIPYIITBEHUM (DEHOMEHMMA KOjH TI0 CBOjOj MPHUPOIM HEMA]y €CCHIIM]jaTHE
eJIEMEHTe.
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Ilpaso na obpasznoscery npecydy koje je Egponcku cyo 3a myocka npasa
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epahana u opacasa uranuya. 3axmyyak je da Huje pew o mome da ECJBII, kada
ymephyje 0a i je 0owno 00 nogpede npasa Ha 0OPAzI0NCeHy npecydy, CIYUajHO ULl
HeCMOmpeno 00cnmynu 00 0OKmpuHe ,, yemepme uHcmanye “ el 0 mome oa je y Hu3y
npecyoa ECJBII camo npaso Ha obpaznodxcery npecyoy Gopmyiucao mako 0a 0HO no
cebu oocmyna 00 me OOKmMpUHe.
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Kipyune peun: Esponcku cyo 3a mydcka npasa. — [Joxmpuna uemspme uncmanye. —
IIpaso na npasuuno cyhere. — IIpaso na obpasnoosiceny npecyoy.

1. YBOAHA HAITOMEHA

Tema oBoT WaHKa je KakKo j€ jeAHO KOHKPETHO MPaBo — MPaBo Ha
o0pasJioxkeHy mnpecyny' — 3acHOBaHO Ha EBPOICKOj] KOHBEHIIH]jH 32 3aIlITH-
Ty JbYJCKHUX NpaBa U OCHOBHHX cjobona (y aasbeM Tekcty KoHBeHuuja),
MoCTaNo ,,MeAujyM* mocpeacTBOM kojer EBporcku cyq 3a jpyncka mpasa
(y nassem tekcry ECJBIT miu Cyn) noHekas| y 1nojeiMHaYH|UM CIIOPOBHUMA
JleTyje Kao KJIach4aH HAIMOHAIHU CyH, TO jeCT CYNMPOTHO JOOPO ITO3HA-
TOM MehyHapomHOTIpaBHOM W KOHBEHITH]CKOM Havelly CYTICHIANjapHOCTH U
Ha HEMY 3aCHOBAHOM Hadveny ,,4eTBpTe uHcTaHie . To 3Ha4YM 1a je mpaBo
Ha oOpasnoxeHy npecyny koje je ECJbII cTBopuo y comncTBeHOj mpakcu,
3acHuBajyhu ra Ha unany 6, craB | KonseHuuje — ,,ipaBo Ha MpPaBUYHO
cyheme’ — mpakTHUYHO ,,TPOIIMPHIIO HajuIexkHOCT Cy/ia U Ha MepumopHo
OIICHHBAE HAIMOHATIHHUX TPECyna, MTO yoOW4yajeHO HHj€ HaIeKHOCT
MelhyHapoaHuX TprOyHaa.

[lurame MEpPUTOPHOT OLCHUBaKkA HAIMOHAIHUX Ipecyaa Of
ECJbBII BumecTpyKo je IpakTHYHO U TEOPHjCKU peneBaHTHO. C mpakTHy-
HE CTpaHe, BaXKHO je 3a rpahane nprkasa uinanuna Konseniyje, Oymyhu na
ce, 6bapeM y nqomahoj jaBHOCTH, Y€CTO 3aCTyIa CTaB Ja ce Mopa ,,uhu 1o
Crpazbypa“ kama qomahe paBocyhe He IITUTH Ha afeKBaTaH HA4YWH IIpa-
Ba U ciobone rpahana, Oe3 mpeBuIne CBECTH 0 ToMe aa cTpa3dypriku Cyx

! [Ipe HekonMko ToAWMHA, ayTOPH OBOT WiaHKa cy, y okBUpYy IPA mpojekra mox

Ha3uBOM ,,Initiative for Open Judiciary®, Hamucamu npupyuHuk [Ipaéo na o6pasnodice-
ny npecyoy: npaxca Eeponckoe cyoa 3a myocka npasa (bojan Cmauh, I'opan [lajoBuh
2016). Hocunan tor mpojekta je Llenrap 3a nemokparcky Tpansunujy u3 Ilomropuue, a
Mel)y BHIle TapTHEPCKUX OpraHM3alrja Koje Cy ce YKJbydmie y mpojekar je u Cprcko
YApYKeme 3a IpaBHY U conujanny ¢mnozopujy (cprcka cekmuja IVR). Ayropn umanka
Cy OWJIM aHTa)XOBaHM Ha MPOjEKTy YNMpaBO KAao WIAHOBU TOT yApyxkema. HakoH mTo ce
NPUPYYHHUK TI0jaBUO, HEKOJMKO MHCTUTYLHMja M opranu3anuja y L{puoj ['opu opranuso-
BAJIO je, HE3aBHUCHO OJf NIPOjeKTa, BUIIE CeMUHapa U o0yKa Ha UCTy WM CIMYHY TEMY, 3a
CyIyje IPHOTOPCKUX Cy[0Ba U Apyre Kaapose y mpaBocyly. Jenan ox aytopa je Ha THM ce-
MHHapuMa Ouo mpenaBady, 3ajenHo ¢ kojerama, cyaujama u3 Lpre Tope u Cpobuje. (,,I1Ipa-
BO Ha oOpasnoxeHy npecyny y npakcu ECJBII“ /Opranusaropu ,,Ilenrap 3a memoxpar-
CKy TpaH3uLujy" u ,,Lllentap 3a o0yKy y CyICTBY U ApkaBHOM TykunamtBy Llpae [ope®,
30.11-1.12.2017, IMoaropumna/; ,,[IpaBo Ha obpasnoxkeny npecyny y npakcu ECJBIT /Op-
ranusarop ,,Mucuja Casera Espone y Llpuoj I'opu®, 5-6. jyn 2018, Komammun/, ,,[IpaBo
Ha oOpasnoxeny mpecyny y cmuciy wiana 6 EKJbII — kpusnunu acniext™ /Opranusarop
»LleHTap 3a 00yKy y CYACTBY M IpkaBHOM TyxxumamTBy Llpue Tope®, 7-8. mapt 2019,
IMoxropuma). OBaj WwiaHak je HAacTao Kao IUIOZ CHHTE3e Ta ABAa MCKYCTBAa: C jeJHE CTpaHe,
HCKYCTBa Ha MHCAbY aKaJeMCKOTr pajia u3 00JacTH O K0joj Ce /10 caja PeTKO OMIIUPHH]E
MHCaJo, TIOrOTOBO Ha HAIlleM je3HKy, a C Ipyre, NCKyCTBa IpelaBamba U JUCKYCHja Koje CY,
U3 CeMHHapa y ceMHHap, NPOIINPHBAJIC Ca3Hamba O TEMU U IIMPWIA KPYT aHAIM3UPAHUX
npecyna EBpornckor cyaa 3a Jpyzcka npasa.
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(yobuuajeno) Huje mHCTaHUMOHU cya. OHO je, Takohe, BeOMa Ba)KHO W
3a IprKaBe YWIaHUIIE jep Ce IHXOB HAMOHAIHU CYBEPEHUTET HECYMELHBO
yIrpokaBa yKOJHKO jenaH MelyHapoqHH MpaBoCYIHH OpraH y CIIOpOBHMA
usmely rpahana u npkaBe mocryma kao WHCTaHIMOHH cyl. Hajzan, oHo
je (1 mpakTUIHO W TeopHjcku) BaxkHO 3a caM Cym y CrpazOypy, Oymyhu
Jla TOKTPHHA ,,9€TBPTE WHCTAHIE CIYXH Kao JICTUTHMAIMjCKH TeMelb
IETOBUX OJJIYKa, alld M Jla Ta HITUTH Ol Mpoiudepaluje NpeacTaBKu
(KOoja ¥ OHAKO TIOCTOjH) y KOjuMa OW H-MXOBH MOAHOCHOIIM 3aXTEBAIH O
Cyna na ucnuTyje CyIcTaHTHBHY HCIIPAaBHOCT MpecyAa HAMOHATHHUX CY-
JI0Ba.

Y HacTaBKy Tekcrta, Hajupe he Outu peun o camoMm Cymy y Crpas-
Oypy, BETOBO] YIIO3U U 3HAa4ajy, T¢ O OCHOBHUM HHTEPIIPETATUBHIM Hade-
nuMma kojuma ce ECJbBII pykoBoau kaga omrydyje o mpeacTaBkama Koje ce
pen \BUM T10jaBJbyjy. Te HamoMeHe Cy Hy)KHE Kako OW Ce OIMncao IupHu
KOHTEKCT y KojeM Cym yBek mpecyhyje, 6e3 Kojer ce He MOXKE HCIpaB-
HO pasymeTrn HHM HauuH Ha koju ECJbBII pemaBa o ciaydajeBuMa y Be3u
¢ wnaHoM 6, craB 1. YmpaBo je nerajpHHjeM TyMmademy TOT 4iaHa, U TO
ETOBOT TPBOT CTaBa, MocBeheH mpBU €0 ApyTor onmebka jep ce MmpaBo
Ha 00pa3NioxKeHy Npecyny U3BOJM U3 Ihera, Ja Ou ce y APYroM Jeiy Hc-
TOT OJieJbKa YKPATKO OIMHMCAIO MOPEKIIO W 3HAYCHE JIOKTPHUHE ,,4eTBPTE
nHcTanne. Tpehu onespak ce THUYe HAacTaHKAa W 3Haderma IMpaBa Ha 00-
pasiokKeHy Mpecyiy, Kao jeJIHOT OJI OHUX ITpaBa koje KoHBeHIMja excrm-
IUTHO HE dopmynuiie, anu ce oHo y npakcu ECJbII mpusHaje, mtut n
paspahyje. Tume je Haj3am MpUTIPEMIBLEH TEPEH 3a JBa MOCICAbA OJeIbKa
y 4JIaHKY, Koja cy mocBehieHa aHanmu3m ofHOCa JIBa HACIOBHA KOHIIETITA, a
,,HAIETOCT" y TOM OJIHOCY C€ TeMaTH3yje y MPHUKa3y W aHaJIN3u HEKOJIH-
Ko cToxepHHUX ciydajeBa u3 npakce ECJBIL. V mocnenmem nemy Tekcra
MoHyheHO je HEKOJIMKO NMPOBH30PHUX 3aKJbydaka O THM ,,HAIETOCTHMA®,
anu u o HaunHy paga Cyna y HeluHH.

2. EBPOIICKHU CVY]J 3A JbYACKA ITIPABA — UYBAP
N KPEATMBHU TYMAY KOHBEHIINJE

EBporicka KOHBEHIMja 3a 3aINTHTY JbYJICKUX IMpaBa MU OCHOBHUX
cinoboma, kojy je Camer Empome ycBojuo 1950. rommue, mpemcraBiba
CBOJEBPCHY €BPOIICKY TMOBEJbY O JBYJACKHM IpaBHMa, KOjJOM CY 3eMJbE
MTOTTIMICHAIIE, CaMO JIBE TOAMHE HAKOH ycBajama Omire Jekiapamnuje o
JbYACKHM TIpaBUMa YjeqUIbEHUX HallWja, MPUXBATHIEC Ja TUM IMpaBHMa
najy obaeesyjyhy cHary, na mx mrute u yHamnpehyjy. OHa je Hacraia
Kao M3pa3 BOJbE EBPOICKUX JIp)KaBa Ja Ce, HETOM JOXKHUBIbEHE CTpPaxo-
Te JIpyror cBeTCKOT para, T¢é MAacOBHOI M OpPYyTalHOT TaXXemha OCHOB-
HUX TpaBa JbYIH Yy TOM paTy, HHKaJa BHIe He MOoHOBe. Mneja TBopamna
Konrenmuje je Omra jeqHocTtaBHa W 0e3 mpecefaHa: Ja ce JOHOIICHEM
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jeaHor MelhyHapomHOT JOKYMEHTa KOjHM C€ jeMue JbY[CKa IpaBa Ap>KaBe
oHeMmoryhe 1la MacoBHO M YNOPHO KpIlle JbyACKa IpaBa CBOjux rpabhana
MOA OKPUJBEM OpXKaBHE CYBEPEHOCTH M IOA H3TOBOPOM Jia je ped o
HUXOBUM YHYTpAIllheM MUTAmbUMA.

MehyTum, 3Ha4uaj KoHBeHIMje HE MPOU3MIIA3U CaMO U3 HCHOT TPO-
TPECUBHOT CajpiKaja WM U3 YMELCHHUIIE Jla j& OHA MPBH MaHEBPOIICKU JI0-
KyMEHT O 3allITUTH JbYICKUX MpaBa. OH ce YUCTHHY Orjie/ia y TOME IITO
je KoHBeHIIMjOM yCcTaHOBIbEH JIEIOTBOPAH HHCTHTYIIMOHAIHN MEXaHU3aM
KOHTPOJIC HEHE NMPUMEHE Yy JpKaBama Koje Cy joj IPUCTYIUIIC, a BUX je
TPEHYTHO YETPIECET CeaM, Te Y MPUXBaTamy THX JIpKaBa Ja ce IOTYHHE
M3BpIIeHY 00aBe3a ca kojuMa cy ce parudukanujom KonBeHuje carna-
cuiie. A Kajia ce TOBOPHU O HEHOj JCTOTBOPHOCTH M MHCTUTYIHOHAITHOM
MEXaHHU3My KOHTpOJIE H-eHEe NMpPUMEHe, Mpe CBera ce MMa Ha yMy Ja je
IIpotokonom 11, kao jeounu opearn omnamnihen 3a Tymadewme KoHBeHIMje
W JOHOLICHE Mpecyla MPOTUB JpXKaBa YrOBOPHHUIA Y CIIydyajy Ja OHE
Kpiue npasa u cinoboae xoje Konsenuuja rapantyje oapehen EBporicku
cya 3a Jpyacka mpasa. Yiora Cyna je, mpema tom [Iporokomy, ojagana
YHBEHUIIOM JIa Ce IMOjeIUHIly TapaHTyje MPaBo Ja MOTHECe WHIUBHITY-
aJIHy TPEJCTaBKy NMPOTUB JAp)KaBe YTOBOPHHUIIE 3a KOjy cMarpa Jia My je
MPEKPIIIIa HEKO MPaBo Wi ciodony kojy KoHBeHIMja rapaHTyje U Tako
npex CynoM MmoKpeHe MOCTylaK NpoTUB Te ApkaBe, 0e3 003upa Ha To na
T JprKaBa jkesn 1a Oyae cTpaHa y MOCTYIKY. ,lIpema Tome, nmojenuHun
cajia y)KWBajy Ha Mel)yHapomHOM HHBOY MCTHHCKO MPaBO TY}XOe pamu
OCTBapWBama TpaBa W cioboma, Ha mrTa ux KOHBEHIWja AMPEKTHO
ommamhyje.” (Mamatkulov and Askarov v. Turkey, 46827/99, 46951/99,
par. 122).

Toxom Bumenenenujcke npakce, Cym y Crpa3dypy je ycmeo
Jla ce HaMmeTHe kao pedepeHTHa MelyHapomHa Cyacka MHCTHTYIMja Y
007acTH 3amTUTE JBYICKHUX MpaBa u ciobona, Tako aa je ECJbII manac
HAjBHIIN HHTEPIPETATUBHH ayTOPUTET 3a ApkaBe wianuie Caseta EBpo-
ne u 3a npexko 850 MUITMOHA CTAHOBHMKA THX JAp>KaBa y MPUMEHH Ofpe-
naba Kousenuuje. C jenne crpaHe, €BOAYLHMOHUCTUYKAM? U TEJIEOJIOLI-

2V cBojoj cyackoj mpaken Cyx y CTpasGypy MpuMerbyje IPHHIMI MpeMa KojeM
KonBeHuujy Tpeba TyMauuTu Kao ,,)KUB JOKYMEHT" (,,living instrument™) wim, kako Ouc-
MO Yy TpaJMIMju HaIlle IPaBHE TEOPHje TO PEKIIH, TYMAaYUTH je eBOXyIHOHUCTHUKH. Cyx
j€ Taj IPUHIMII IPBH MyT U3Heo jomr 1978. rogune y npecynu Turer v. United Kingdom
(5856/72), xana je HaBeo nma je KoHBeHIHWja ,, KUBH JOKYMEHT KOjH... C€ MOpa TyMauH-
TH y CBEeTIy JaHammBHUX yciosa“ (map. 31). Toxom nasee mpumene tor Hadema, Cyn y
Crpa30ypy je Ha HEKHM HaYWH pa3pajguo Ty HAe]y Yy HU3Y HOTOIHX Npecyda, Tako Ja ce
JlaHaC y TEOPHUjH W3HOCH CTaB Ja MPUHLMI EBOJYIHOHUCTUYKOT TyMadera, OHAKO KaKo
ra Cyn npuMmemyje, Ma TpH OCHOBHE KapakTepucTuke. [IpBo, IpHIMKOM TyMadema CTaH-
napaa u u3pasa 3 Konsenmuje, Cya roToBo HUKaJga He yila3d y To IuTa cy Omiie Hamepe
cacraBsbaya KoHBEHIMje M Kako Cy OHHM pa3yMeBalM 3HaYeHe TUX CTaHAapAa W u3pasa
Beh mx Tymaum, kako je To pedeHo y jemHoj mpecymu (Rantsev v. Cyprus and Russia,
25965/04, par. 272-282), ,,y cBeTdy AaHAIIBHX ycnoBa™ (in the light of present-day-
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KAM® MHTeprpeTaTuBHUM TprcTynoM Tekety KonBenmuje Cya je paspa-
JIM0, a MOHErAe W MPOLIMPHO KOPIYC JbYACKUX TpaBa Koja KoHBeHmuja
y CBOM HW3BOPHOM OONMKy WITHTH W Tapantyje. C apyre crpaHe,
WHCUCTHPAjyhu Ha TPUHIUITY €(EKTUBHOCTH U JEJIOTBOPHOCTH* Of1pea-
0a Koneenuuje, ycreo je na u3a30Be CTBApHE NPOMEHE Y 3aKOHO/IaBHO] U
MPaBOCYJHO] TIPAKCH JIp)KaBa YrOBOPHUIIA Y OOJACTH 3aIITUTE JBYIACKHX
npaBa ¥ cno0oja, any U J1a MOjeANHIMMA MPYKU WHIUBUIYaTHY MpPaB-
Iy, TO JecT Jla OHMMa KojuMa Cy rnoBpeleHa JbyJcKka MpaBa rapaHTOBaHA
Konrenmujom 06e36eau 3aITUTy ¥ MPaBUYHY HaJIOKHAIY.

Wma 5 ce Ha yMy cBe IITO je pedeHo, He U3HeHaljyje To mTo ce
y JUTepatypu udecto Moxke Hauhu Ha onene ciencher tuma: ,,M3rie-
Jla J1a TIOCTOjH TOTIYHA CaracHOCT y AaHammoj EBporm na EBpormcka
KOHBEHIIM]a O JbYJACKUM MpaBUMa... PEJICTaBIba jeIHY OJ Haj3HA4ajHUjHX
Pa3BOjHUX Tayaka y €BPOIICKO] MpPaBHOj UCTOPHUjU M KJby4dHH ycmex Ca-
Bera EBpomne. Ilopact ayroputrera EBpomckor cyna 3a Jbyacka Ipa-
Ba ce ONHUCYje Kao jelaH of HajyreyarJbUBHjUX (EHOMEHa y HCTOPHUjU
MehyHapogHoOr mpaBa, MOXKAa 4ak y ucTopuju npasa yonmte™ (O’Boyle
2008, 1).

MelyTum, Kao mWTO MehyHapoIHN NOPEAAK M HETOBE HHCTUTYLIH]E
JlaHac TpoJsiaze Kpo3 cBakoBpcHe Kpuse, Tako ce m ECJbII cyouasa c
MHOTMM npoOremMuMa M n3a3oBuMa. M To He camo maHac. YoOuuajeHa
nepuoAn3aLyja Koj acey TeopHju MpUXBaTa (Christoffersen, Rask Madsen
2011, 3) pa3n1xn<y]e HeKonuKo (aza y Tpajamy Cyz[a O]l ’ErOBOI' HACTaH-
ka: y npBoj, Cyn je 6uo ompesaH U y3ApXkaH y CBOjO] jypUCTIPYACHLU]jH;

conditions). Jlpyro, kazia je ped o ,JaHammuM ycroBuma“, Cyn Ipe cBera UMa He yMy
OHO IITO Cy 3ajeHHYKH WU ONIITH CTaHIApIu KOje MPUXBaTajy 3emMJbe yropopHume. 1
Haj3ax, Tpehe, Cya ce, IPUINKOM pa3MaTpama IITa Cy HPUXBATJbUBH CTaHIAP/HU 3aLITUTE
JBYJICKHX TIpaBa, Hehe pyKOBOIWTH Ha9WHOM Ha KOjU Ce TH CTaHAApAH CXBATajy y IpXKaBU
Koja je y cropy npen Cynom (umre o Tome Letsas 2012).

3 Teneonouko TyMaderse je yBeK eBOIYTHBHO, AIH HUjE CBAKO EBOIYTHBHO U Te-

neonouiko. To je ciydaj Kaja ce, peLiMo, IIPaBHU TEKCT TyMauH y CKJIaay C JaHAIIbUM,
a He U3BOPHUM CXBaTameM 3Hauyema peud. [Ipumepa paau, OCMHM aMaHAMAaHOM YcTaBa
CA/l 3abpamyje ce IponucHBame CypOBUX WM HeyoOHUajeHuX ka3HH. U ok je mpe aBe-
CTa To/MHA JeKanuTanyja Ouina yoOudajeHa, a peluMo CIajbuBambe Ha JIOMaul CypOBO,
JlaHac ce M OBa IPBAa CMaTpa TaKBOM jep Cy ce NMPOMEHMJIA CXBaTama JbYIH O 3HAYCHY U
pa3yMeBamy CypOBOCTH. 3aXBajbyjeMO C€ aHOHHMHOM DPELIEH3EHTY KOjH HaM je CKPEHYO
HaXHy J1a OBO NUTabe Tpeda J0NATHO pa3jaCHUTH.

4V KoHBeHLHjHU ce Ha BHIIE MECTa Hayeno eeKTHBHOCTH WM AEIOTBOPHOCTH
ucTHYe Kao 0a3W4HU IPHHIMI y 3AIITHTH JbYACKUX IIPaBa M pellaBamy CIIOPOBa KOjH
HacTajy moBOJOM Kpiuema ofapenou Konsenmuje. Beh y camoj nmpeambynu, y craBy TpH,
ucruye ce na KonBeHIMja MMa ,,;3a IWJb Jla OCUIYpa OMIITE U JEIOTBOPHO NPU3HAHE
(effective recognition) m momToBame IpaBa NPOKIAMOBAHHX y 10j“. OcuM Tora, y
ynany 13 KoHBeHIMje momume ce ,,JelOTBOPAH IMPaBHU JIMjeK* Koju Tpeba na Oyme Ha
pacronaramy CBMMa 4Hja Cy Jby/ACKa IIpaBa MPEKpIIEHa, 10K ce WiaHoM 34 npkaBe yro-
BopHUIlEe 00aBe3yjy Aa ,,HA Ha KOjH HAYMH HE OMEeTajy e(UKacHO BpIICHE" IIpaBa CBOJUX
rpahana na nonHoce mpeacraske Cyny y Ctpa3oypy.
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Jpyra MOYHEbE CPEANHOM CelaMIECEeTHX M CMaTpa Ce eIOXOM CYACKOT aK-
TUBU3MA jep Ccy Yy B0j 0pOpMIbEHU IIaBHU MHTEPIIPETATUBHU MPUHIMIIN
pana TpuOyHana, 0 KojuMa CMO YIPaBO FOBOPHJIM; HAKOH Majaa OepiuH-
CKOT 31713, mouume Tpeha ¢asa, y ko0joj je Hamiexxnoct Cyna npormpesa
Ha HoBe wiaHnue Casera EBpomne; To npommpeme, Haj3ad, IpeMa HEKUM
MUIUBEHAMA, H3UCKYje pedopMe Koje O3HadaBajy YETBPTY M aKTyeIHY
¢azy, a koja Tpeba a onroBopu orpoMHOM Toehamy Opoja mpeacTaBKu
U MoTpeOH Ja ce MUWIOT-Ipecylama peliaBajy peKypeHTHH MpoOiaeMu y
3amTUTH mpaBa koje Konsenunuja jemun. Ha MHOre m3a3zoBe u nutama U
name ce Tpaxe oxnrosopu. [lomenyhemo camo Heke. Kaxko Cyn na nemyje
Yy OKpYyXemhYy Koje je Jalleko ol YHU(OPMHOCTH Hieja U MPAKCH Y PaHOj
a3y BEroBor MoCTojama, Kaga Cy CBE Ap)KaBe WIaHUIE Owjie MpuBp-
JKeHE HaveluMa BiaJaBUHE MPaBa M PEJaTUBHO YCTaJbeHUM U J00pUM
Ipakcama 3aCHOBaHMUM Ha TMM Haudenuma? Tpeba i cyn JaHac y TakBOM
OKpYXEHY BHIIE 1a ce 0aBU TaKO3BAHOM KOHCTUTYLIMOHAJIHOM MPaBaOM?
ITa je ¢ MHAMBUAYATIHOM MPAaBIOM, aKO j€é OHA CYNCTaHTHBHO YIDOXKe-
Ha y TOjeIWHAYHOM CIy4ajy, a TaKBUX je clydajeBa AaHac Mpena CyaoM
Buie Hero ukaz panuje? Ha xom temespy ECJBII moxe na 3acHyje sieru-
TUMHOCT CBOJUX OZJIyKa, aKO Ce YIyCTH y pellaBame TAaKBUX CllydyajeBa?
U xaxo oHna m3ahu Ha kpaj ¢ HaOyjanuM TPUIMBOM HOBUX IPENCTABKH,
Kojux M umHaue uMa npesuiie? Kako moMupuTtH epeKTHBHOCT MpaBa U3
Konsenuyje u edukacuoct y pagy Cyna? Jep y HekuMm ciaydajeBuma Cyn
HE MOXKe Jia 3allTUTH TpaBa 3ajeMueHa y KonBeHnuju (ehekTUBHOCT) a
Jia He MOCTYyNa Kao KBa3uareIaluoHu Cyld. AJM ako OM 1OCTao eBpOINCKU
anenaunonu cyn, ECJbIT 6u 360r orpoMHor 6poja mpeaMera jeqHOCTaBHO
crao (eduxacHocr).

CBe cy TO, nakje, MUTamba U M3a30BH (M HE CBAKAKO JCIUHM) TPE]
kojuma ce ECJBII manac Hanasu. Tema oBor mpwmiora je TECHO TOBE3aHa
C HEKMM OfI THX NHTama, unja he ce OmTpHHA U aKTyeJHOCT jacHO Mpe-
MO3HATH y aHAJIMU3M T€ TeMe. Y CBaKOM CiIydajy, OBa j¢ HalOMeHa Ouia
HeoITxo/iHa Jja Ou ce 60Jpe pa3ymeo mpolieM KojuMm hemo ce mo3abaBuTu
Y AaJbeM TEKCTY.

3. JOKTPUHA ,UETBPTE MHCTAHIIE*

IIOKTpI/IHa ,UETBPTE WHCTaHIE" je jeJaH O WHTEPNPETaTHBHUX
TMPUHIIKIIA kojem ECJBII uwecto mpuberaBa y cBOM pany, npemMaa oH
HUje M3PUYHTO MTOMEHYT Y Koneenuuju Beh ce u3Bonu u3 Ol'II_HTI/I_]GF u

3Ha‘la]HI/I_]CF CKCIUTMIIUTHOT IMPUHIMAIIA, HaYCIa CynCI/I,I[I/I]apHOCTPI.

3> Tlporokonom 15, kojum ce gomymaBa KOHBEHIHja, HAYETO CYNCHANjapHOCTH H
MoJbe CII00O0HE MPOIICHE YBEICHHU CYy Y TekeT npeamOyne Konsennuje: ,,IlotBphyjyhu na
Bucoxke ctpaHe yroBopHHIE, Y CKIay ca HAdeJIoM CYICHINjapHOCTH, CHOCE IIIABHY OJTO-
BOPHOCT 3a 00e30ehuBame npasa u cnodona rapanrosanux Konsenmujom u IIpotoxonnma
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VY HajonmTHjeM CMHCIY, Hauelo CYICHAMjapHOCTH OM ce MOIJIO
neduHECAaTH Kao MPUHIMI BEPTHKAIHE Iojesie BiacTu m3Mely Hajmame
JIBa pa3M4YMTa HUBOA, HAa Taj HAYMH Ja TH HUBOM y HMCTOj CTBapH Jelie
HaJUISKHOCT IpemMa Haveny epukacHocT. To 3Haum 1a he paame mpen-
y3eTe paJy 0CTBapema IUJbeBa 300T KOjHUX j€ HA/ICKHOCT YCIIOCTAaBJbeHA
Mpeay3eTH OHA] HUBO BIIACTH KOjU MX MOXe edukacHuje octBaputu. [lo
MpaBWIy j€é ped O HIDKEM HHBOY BIIACTH jep je OoH Ommxku rpahaHmma,
OCTBapyje HENOCPeIHHjU OJHOC C FbHMMa, TE CTOra yIJIaBHOM HMa H
Behy nerutumHocT. M3 CBUX THX pasiora, OH je y 00Jb0j MO3HIHUjU /1
e(rkacHUje MpoIeHN Koje Mepe Tpeba Ja mpeay3Me U Ja Te Mepe CIpo-
BEIE.

Beh ce y unany 1 KonBeHimje uctuue a cy ynpaBo Jp)KaBe yro-
BOPHUIIE TY)KHE J1a TapaHTyjy W LITUTE IpaBa M cI0001e yCTAaHOBJHEHE
KonBeHIMjOM y rpaHHIIaMa CBOjUX HaUISKHOCTH. To 3Ha4YM aa Cy IvIaB-
HU MEXaHU3MH 3alITHTE THX IpaBa HAIMOHAIHH MPAaBHU MOPELH ApKa-
Ba yroBopHuia. ¥ ToMm mpaBiy pe3onyje u ECJbII kana y jemHoj on
CBOjUX Ipecyaa KOHCTaryje Ja je ,,MeXaHHW3aM 3allTHTe OCHOBHUX IIpaBa
ycTaHOBJbeH KOHBEHIMjOM CyTICHIMjapaH IpeMa HallMOHAJTHUM CUCTEMH-
Ma 3allTHTe JBYACKHX TpaBa.” (Sisojeva and others v. Latvia, 60654/00,
par. 90).

Kapakrepuctudan ,,qepuBar’ Hadejaa CYNCHIUjapHOCTH j€ ,,IT0JBE
cnoboxne mporene” (,,margin of appreciation®), mpema KojeMm je apika-
BaMa YTrOBODHHI]A OCTaBJbEHO H3BECHO TIIOJbE CIIOOOAHE MpPOLECHE Y
OCTBapHBamy JbYACKUX IpaBa U cinoboxa rapaHtoBaHuX KoHBEHIHjOM,
JlaKiie TUCKPEMOHE BIACTH Y TOINIeNy TOra Ha Koju he ce Ha4MH Ta mpa-
Ba M CclI00O/e OCTBAPHBATH y KOHKPETHHM YCIOBMMa KOHKPETHE JpiKa-
Be. Haj3anm, ,,iepuBar’ Hauena CyNCHAMjapHOCTH je MPUHITUI KOjU HHjE
nporrcad KonennujoMm, Beh je ycnocraBibeH y mpakcu Cyma — Takos-
BaHU MPUHIMI WM JOKTPUHA ,,ueTBpTe MHcTaHue“. M 1ok mosse cio-
Oonne mpouene Cyn npuMmemnyje NPUIMKOM TymMadewa BehinHe onpenaba
KonBennuje (a Hapouwnto wianoBa § mo 11), motie je, mTo je 3a Temy
OBOT' WJaHKa IMOCEOHO 3HAYajHO, NOKTPUHA ,,9€TBPTE MHCTAHIE™ pele-
BaHTHA CKOPO MCKJBYYHBO y BE3H C IIPUMEHOM WiIaHa 0, TO jecT IpaBa Ha
npaBu4HoO cyheme.b

Ilra, y cTBapm, 3HaYM JOKTPHHA ,,9eTBpTe WHCTaHIEe“? Taj mpuH-
IIUTI ce y Meh)yHapomHOM MpaBy yoIrmTe, 00M9HO hopMyuIie Ha cienehu
HauuH: ,,[IpUHINATT KOjU TpHMEmYjy KBa3HUCyACKa W CyJACKa Tella Koja
ce OaBe JBYICKMM TIpaBHMMa Ha OCHOBY KOjer YTBplYjy HpHXBaTFUBOCT

V3 BY, H JIa y TY CBPXY Y)KUBA]y MM0JbE CII0OO0HE MPOICHE KOje je MOABPTHYTO KOHTPOIHO]
Ha[UIe)KHOCTH EBpOIICKOr cynma 3a Jpy[cCKa MpaBa KOjU je OCHOBaH oBoM KoHBeHImjom™
(ITportokon 15, un. 1).

Ynopeauru axnoepr (Dahlberg 2014, 80): “...It is not its task to act as a court
of fourth instance’.
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xkanbe. @paza ce Hajuemrhe Hanasu y uckasuma cienehe Bpere: ‘Oba
KoMHcHja/cyq Hehe 3acematu Kao CyJ Y4eTBpPTE MHCTAHIE Y IOIIeAy Ha-
[IMOHAJHUX NpaBHUX o/utyka.” To 3Haum na Mehynapoxnu cyn nehe nemno-
BaTH Kao arealioHy Cy/ y NOIIeTy UCTIPAaBHOCTH NpeCy/e KOjy je Halu-
OHAJIHM CyJ ToHeo Bojehu ce HarpoHaTHUM mpaBoM... MelyHapoaau cyx
Hehe peBuaMparyu npecyne Koje Cy TOHEIH HAIlMOHAHH CYJJOBH OCHM aKo
cMaTpa Ja je BUMa H3BpIIeHa MoBpena MehyHapomHOTr mpaBa JbYICKHX
mpasa“ (Condé 2004, 91).

Cyn y MHOTHM CBOjUM OJUTyKama MCTHYE Ja HberoBa yiora Huje 1a
OlUTy4dyje y CBOjCTBY alleJIALIMOHOT Cy[a, Jakjie, y CBOjCTBY cyaa Tpehe
WM YeTBPTE WHCTAHLE M J1a UCIHTYje Ja JIM Cy Mpecyle HaHMOHATHUX
Cyll0Ba JOHETE Yy CKJaay ¢ OAroBapajyfiuM HallMOHAJHUM NIPABOM. Y TOM
CMHCITY, 33 Pa3HMKy O KIaCHYHOI HHCTaHIMOHOT CyJa y jeAHOM IpaBo-
cynHoMm cuctemy, ECJBII ce He GaBu, mpumepa paau, TUME Ja JIU Cy J0-
Ka3u y MOCTYNKY NPUKYIUbEHH Y CKiaay ¢ AomahuM mpaBoM, jAa JiH je
HAIlMOHAJHU CyJ T€ JO0Ka3e MCIPAaBHO OLEHHO, Aa JIM je CyAd HCIPaBHO
npotyMauno oarosapajyhe nmomahe mpormuce, TO jeCT MCHPAaBHO PELIMO
npaBHa MHUTamka U HAJjIOCIHe, /1a JIM je Ipecyla Koja je JOHEeTa y CKIIaay
ca 3aKOHOM.

Wnu kaxo je To ECJBII nanumapHo cyMHpPAO y jeHO] O KIbYUIHHX
npecyna: ,,Y cknany ¢ wianoMm 19 Konsenuwmje, nyxxunoct Cyna je na ocu-
rypa u3BplIaBame 00aBe3a Koje Cy NOTnHcHBameM KoHBeHIHWje ApikaBe
yroBopHuue mnpuxsarwie. Hapounro, ¢dynkuuja Cyna Huje na ce 6aBu
MOTPELIHUM OATOBOpUMMA Ha (paKTHYKa WM NpaBHA MUTamka KOje CBEH-
TyaJlHO [1aje HAI[MOHAJHHU CYJ Y HEKOM IOCTYIIKY, OCUM YKOMUKO MUME
Hucy nospehena npasa u ci0600e koje Kouwsenyuja eapaHmyje“ (Schenk
v. Switzerland, 10862/84, par. 45, mons. ayt.). A y _]CIIHOJ Jpyroj mpe-
cymu, Cyn nmajbe mpeuusupa ja HeroB 3agarak HUje Ja MpoLebYje
YHELCHUIIC KOj€ Cy HaBelie HAIIMOHAHM CyJ J1a OJUTy4YH Ha jellaH a He Ha
JpYTH Ha4uH, Ja U3HOBA YTBplyje YMEEHHIIC U OKOJIHOCTH MPEAMETa U
Jla TPSHCINTYje HAaBOIHO Kpiuewe nomaher 3akoHomaBcTBa (Bernard v.
France, 159/96, par. 37—41) HuTi na Cyau O NPUXBATIBUBOCTH JOKa3a
(Schenk, par. 45-49).

WHcTaHoHa HaAlIeKHOCT je ycko cxBalieHa y JOKTPUHH ,,4ETBPTE
nHcTaHne . OHa ce OB/Ie CXBaTa y CMUCIY HAYuHA Ha KOjU CyHI OIIy4yje,
a He U y cMHcHy eexara meroBux omtyka. Jpyrum peunma, 4ak u Kazua
npekopadu mpar ,.gerBpre uHcranue, ECJbII Hukaa MepuTopHO HE pe-
11aBa CIIOPORBE, HE YKUJa HUTH NIPEeHHAauYyje OJUTYKE HAI[MOHAIHUX CYJ0Ba,
onewyjyhn ux kao HeucnpasHe,® Beh ce camo ymyIira y aHaJIU3y U OlEHY
pemiekha (PaKTUUKUX U IPAaBHUX [UTAKka OJ HALIMOHAIHUX CYHOBa.

7 KibydHHX, KaJa je ped o IpaBy Ha 00pasoKeHy IPECyLy.

HcrrHa, y momieay OBOT HOCHEARET, cBe yemhe ce mojaBibyjy u3ysenu. O He-
KM O]] BhHX he OutH peun y 4. omesbKy.
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Haj3an, Tpeba ncrahu na ce y nuteparypH Harjiamana Kako JOKTPH-
Ha ,,4eTBPTE MHCTaHIE", Ka0 U /IBa IIOMEHYTa U H0j CPOJHA MPUHLIMIIA,
NPUHLMIT CYNCHIAN]japHOCTH U TOJbE CI000JHE NpOLEHE, NPEeACTaBIbajy
CaMo pa3IMYHUTE ACMEKTEe jeHOT UCTOT MPUHLIMIA — IPUHLMIA HAllHOHAI-
He cyBepeHocTH. CTpa3OypIluku Cyl, Kao MehyHapoIHH TpHOyHal, CBOjY
JIETUTUMHOCT TOIVIABUTO LPNHU U3 cucTeMa KoHBeHUHje, KOju je HacTao
U 3aCHHBA c€ Ha JIOOPOBOJFHOM IPUCTAHKY CYBEpEHHX Ap)KaBa, 4JIaHU-
na Casera EBpone. Ao y CBeTy TUX YHME-CHHUIA TIOCMATPaMO JTOKTPUHY
,,deTBpPTE WHCTaHIE" (M KHOj CpOHE MPUHIIMIIE) jaCHO je J1a je OHa Yy CKIIa-
Iy ¢ TUM OCHOBOM JieruTuMHocTH Cyna. Y ToM cMuciy, GopMaIuCTHUKN
NPUCTYN IpecylamMa HalMOHAIHUX cynoBa, uneja na ECJBII mpoepaa
caMo MpoLeAypalHe Kopake Koje cy Aomahu CymoBH Mpedy3uMalud, He
3anmasehn y cyrncraHiyjanHa (GakTUiKa v MpaBHA MUTamka, 00e30ehyje He-
OnXoHy JeruTHMHOCT Cy/y M HBeroBUM OfTyKama.’

4. ITIPABO HA OBPA3JIOXKERY IIPECYAY U3 YJIIAHA 6
KOHBEHIIUJE!"

4.1. Yommrte o mpaBy Ha MpaBUYHO cyheme u3 wiaHa 6 KonBeHIuje

[IpaBo Ha mpaBwuHO cyheme (right to a fair trial) yHUBep3am-
HO je JbY/ACKO mpaBo. Y MeljyHapoJHUM KOHBEHIIMjaMa U Cropa3yMHMa
KOjU Cc€ THYy 3alITUTE JbYJACKHX IPaBa, OHO je HEePa3BOJHO MOBE3aHO C
OCHOBHHMM HadejMMa TUX KOHBEHIMja KOja TPOKIaMyjy AEMOKpaTujy u
BJIa/IaBUHY IpaBa Kao TeMeJbHE BPEIHOCTH HA KOjUMa C€ TH JOKYMCHTH
3acHuBajy.!! YTonmko je 3Ha4yaj Tor mpaea Behd, a HEroBo MOMHILAILE Y
TEOPHjH U MPUMEHA Y MPAKCH TaKO YECTH.

[IpaBo Ha mpaBu4HO cyheme y EBponckoj koHBeHIHjU ce ypehyje
yyiaHoM 6. KoHKpeTHO, Taj WiaH jeMud MpOIleCHAa MpaBa CTpaHaKa y
MAapHUYHOM IOCTYNKY (WwiaH 6, ctaB 1) W mpaBa ONTYXEHOT y KPUBUY-
HOM TocTyniky (wiaH 6, cT. 1, 2 u 3). IIpema Tome, nok apyru u Tpehu
CTaB WiaHa 6 canpie ofpende Koje MoCTaBbajy MHHHMATHE CTaHIapie
npaBa LA Koja Cy ONTYKEHa y KPHBUYHOM IHOCTYIIKY, IOT/IE Ce CTaB 1
jeAHaKo mpuMemYyje U Ha rpa)aHcKe U Ha KPUBHYHE MOCTYyINKe. TekcT Tor
KJbYYHOT CTaBa IJIacH:

,»CBaKo, TOKOM OJJTy4YHBama O FHCTOBUM rpal)aHCKUM IMpaBUMa U
obaBe3ama WJIM O KPUBUYHO] ONTYXOW MPOTHB Hera MMa IpaBo Ha Mpa-
BUYHY W jaBHY paclpaBy y PasyMHOM POKY Ipeil HE3aBUCHHM U HEIpU-

°  Vnopemuru Jlaxn6epr (Dahlberg 2014, 83).

19 Opaj onespax je 3acHoan Ha Crauh, [lajosuh (2016, 27-43).

1 Ynopeauty, Ha npumMep, wiad 10 Omiute aekiapaiyje o JbYIACKAM MpaBUMa

VH, unan 14 MelhynapozxHor makra o rpa)jaHCKuM M HOJUTHYKUM IIPaBUMa, WIaH 8§ AMe-
pHUUKe KOHBEHIMj€ O JbYICKUM MpaBUMa, WiaH 6 EBpornicke KOHBEHIH]E UT.
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CTpacHHM Cy/IOM, 00pa30BaHUM Ha OCHOBY 3akoHa. [Ipecynma ce m3puue
jaBHO...*

[IpaBuma koja ce rapanTyjy wiaHoM 6, craB 1 KoHBeHiuja motsp-
hyje Haveno BIaJaBUHE MpaBa HAa KOME MOYMBA JIEMOKPATCKO JPYINTBO,
Kao M He3ao0WIa3Hy YJIOTY KOjy CYICTBO MMa y CIpoBohemy mpasie
(direy v. Ireland, 6289/73, par. 24). tberoBa caapkxuHa oIpa’kaBa UAEjy
TBOpana KoHBeHIMje Aa, ocHMM TpaBa Koja yTeMeJbyjy OCHOBHE Cll000-
ne, Tpeba yCTaHOBUTH M TAaKO3BaHa 3alITUTHA IpaBa, TO jecT MpaBa Koja
he omoryhutn eduxacHy 3amTUTy TapaHTOBaHMX OCHOBHHX CJI00OAA.
A mpaBo Ha mpaBUYHO cyheme u3 wiaHa 6, craB | HajBaKHHjE je TaKBO
paBo.

Tpeba Harmacutu ga ce wiaH 6, craB | He OAHOCHM Ha TaKO3Ba-
HY CYyNCTaHTHBHY MpaBUYHOCT. TepMuH ,npaBudan‘ (fair)'> He cxsa-
Ta CE y HEroBOM €THYKOM WM MPABHOM CMHCIY, TO jeCT Y CMHCIY Y
KojeM ra cxBara cyiehu cym Koju uje 3a THUM Jia HeroBe mpecyiae oymay
,TpaBuune’."> 3Haueme TepMuHa ,,IpaBuyan* (y CUHTarMu fair trial) uH-
TepIpeTHpa ce, Ipe cBera, y (opMasHOM, MpPOIeIypaTHOM cMucity. To
3Haun fa ce Cyn y CrpasOypy y omiykaMma Koje ce OHOCE Ha HaBOJHO
Kplleme wiaHa 6, craB 1 0aBu THMe JAa JIM Cy MOJHOCHOLY MpPEACTaBKe
npykeHe MOryhHOCTH Ja CBOje HpeTeH3Hje OCTBapW Npel aJeKBaTHUM
opraHoMm (,,TpuOyHaIIOM™) ¥ Y MOCTYIIKY Y KOjeM Cy My TpYy>KeHE jeIHaKe
MporeaypagHe MOTYRHOCTH Kao M CyIIPOTHO] CTPAHHU Jja H3HECE apTyMeH-
T€ W JO0Ka3e y MPUJIOT CBOT Clydaja W Jia OCIIOpW apryMeHTe H JOoKase
npyre ctpane. Takole, ,,IpaBUIHOCT" MOCTYIIKA C€ MPOIEHYje Y IeTUHH,
OJHOCHO HEKa II0jeMHa4YHa HEMpPaBMIIHOCT HE MOpa OWTH JOBOJbHA 1A
OM ce MOCTyNnaK y HEJIHMHH OICHHO Kao ,HenpaBuuaH (Miroljubovs and
Others v. Latvia, 798/05, par. 103).

[Ipumemyjyhu mHTEpIIpEeTaTHBHA HaYella O KOjuMa je OWIO pedn y
npBoM ofiesbKy, ECJBII je, y3 HEeKoIMKO 3aITUTHHUX TpaBa kKoja ce Yy TEK-
cTy wiaHa 6, craB | u3puumTo MOMHUBY (MPaBoO HA CyI, Ha cyheme y pas-
YMHOM POKY, Ha jJaBHOCT pacrpaBe'*  Ha IpaBUYaH MOCTYIIAK) Ha OCHOBY

12" Moxna 61 BepHujH M NPUKIATHAJU IPEBOJ PEUH fair Ha CPIICKH je3UK Y TOM
KOHTEKCTy Omila ped ,,JIOIITeH", aly Kako Ce y Hallloj IPaKCH U TEOPHjH yCTaluia CHH-
TarMa ,,lIpaBU4YHO Cyheme™, Ta je MpuiInKa NpoIyITeHa. 3aHUMJBHBO je J1a 3a Taj TePMUH
TUIIMYAH 32 common law HeMa CaBpLICHOr NPEBOa HU y (PAHIyCKOM HIM HEMAauyKoM
jesuky (ynmopemnuru Trecshel 2005, 82).

13 Jemcreo npaBUYHOT cyhema je ‘camo’ MpoIeAypaiHO jeMCTBO, CTBOPEHO Ja

00e30ean ‘mpolenypaiHy mpaBay’ a He ‘TpaBay pesyirTara’, TO jeCT OUIYKYy Koja je 3a-
CHOBaHA Ha UCTHHUTUM YHI-CHUIIAMa U UcTpaBHOj npuMmeHu npasa“ (Trecshel 2005, 83).

14 3aHUMIBHBO je /12 ce y TEOpUjH MOCTABJbA MHTARE [d IH j& jABHOCT IMOCTYII-
Ka JbYACKO TpaBO WM HHje, Oymyhw 1a, Kako ce apryMeHTyje, HA 0 TEOPHjU BOJbE HH
[0 TEOPHUjH HHTEpeca, jaBHOCT MOCTYMKa HE MOXKE JIAKO Jia Ce MOIABEE MOJ KIACHIHO
CyOjeKTUBHO MpaBo. UHeHHIIA je 1a, PELUMO, OKPHBJLEHN Y KPUBMYHOM IIOCTYIIKY HEMa
opramihemne Ja ce yHANpea OJAPEeKHEe OJf IpaBa Ha jaBHOCT ycMeHe paciipase Ha cyay. C
Jpyre CTpaHe, U3 MEepCIeKTHBEe WHTEPECHE TeOopHje MOHEKaa MOXKE [a 3ByYH HATETHYTO
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npaBa Ha MpaBUYaH MOCTYIAK Pa3BUO HU3 IPYTUX 3HaYajHUX mpasa. To cy
cneneha npaga: jemHakoct opyxja (Dombo Beheer B. V. v. the Netherlands,
14448/88), npaBo Ha ucrituBame cBenoka (Van Mechelen and Others v.
the Netherlands, 21363/93, 21364/93, 21427/93 and 22056/93), npaBo
Ha OpaHMOLla ¥ Ha MpaBHY NoMoh y HekuM ciy4ajeBuma (Granger v. the
United Kingdom, 11932/86) u, Haj3aza, mpaBo Ha 00pa3ioXeHy MpECymy
(Hadjianastassiou v. Greece, 12945/87, Van de Hurk v. the Netherlands,
16034/90).

Onewyjyhn nocryname gomaher cyzma y cBeTily unaHa 6, ctas 1,
Cyn ce, CXOIHO Hauedy ,,Y€TBPTE MHCTAHUE®, IO MpPaBUIy HE ymywLITa
y TO Ja 14 je foMahu cyn Ha UCIpaBaH HAYMH [IPUMEHHMO HAallMOHAJIHE
MPOTHCE W Ja JIM Cy NMpaBHA W (aKTHUYKa MMUTama pelleHa y CKIaxy C
TUM IIpOIKUCHUMA. CTOI‘a, XHUIIOTCTUYKHU TIOCMATpaHoO, OIJIyKa Haluo-
HAJIHOT CyZla KOja Cce MPEICTaBKOM OCIIOpaBa MO)Ke OMTH 3acCHOBaHA Ha
YUIbEHULIAMA U Yy cKiaay ¢ Baxkehum HanuonanauMm mpasoM. Ho, momrro
ce ECJBII 6aBu mpomenypasHiM KOHTEKCTOM Y HajIIMpPEeM CMUCIY pedn
a He pelaBa U3HOBa (paKTUYKA U [IPaBHA IMTamka Koja Cy OAIYKOM pellie-
Ha, TakBa ojytyka npe Cymom y Crpa3Oypy Moxke, GUTYypaTHBHO PEUCHO,
Hmactu®. U o6puyTo."> MehyTuMm, Kpo3 npaBo Ha 00pasiioxkeHy mnpecyuy, '
u3 unana 6, craB 1 Cyx cBe uemhe 3anpaBo Aenyje kao cyn tpeher miu
YEeTBPTOr CTEINEHa. A y 4eMy ce TO MPaBo TayHO CacToju, mpukaszahemo y
MOJIOACIbKY KOjH CIEIH.

4.2. IIpaBo Ha 00pa3OKEHY MPECYITy

Beh je marmameno ma Cyn y Ctpa3oypy, cneachu qokTpuHy ,,9€T-
BPTOT CTENEHAa™, He pa3MaTpa Tpelike y yTBphUBamy YHICHUIA WU
TyMadyewy MpaBa Kojé eBEHTyaJlHO Y4WHe HaluoHaJ HW TpuOyHamu. Ha-
IUOHAJIHU CYJOBU Cy jeOWMHM HAIJICKHU Aa CaMOCTaJHO W HE3aBUCHO
OlICHY]jy TPENOUCHE JT0Ka3e, OMHOCHO J1a TyMade M NpuMemyjy momahie
mpaBo. Mehyrum, ECJBII To mpaBo HanmnoHamHUX CyAOBa IMOBe3yje ca
jemHoM 00aBe30M: CyACKe Mpecyle MOpajy Ha aaeKBaTaH HadyWH J1a M3J10-
e pasJiore Ha KOjrMa Ce 3aCHUBA PEICHE MPABHOT U (aKTHYKOT MUTaHka

TyMaueme a jé OKPUBJLEHU IIPHIMapHH U HaMepaBaHH ,,0eHe(unujap” jaBHOCTH MOCTYTI-
ka (ymopenutu Summers 2007, 171).

15 Beh na 0BOM MecTy HHje HAOAMET HAIOMEHYTH, 1A CE IPHHLIII ,,4eTBPTE HH-
CTaHLEe" NPHINKOM IPUMEHe WiaHa 6, cTaB | He Tymauu kao arconyTad, Beh ra Cyx mo-
HekaJl peKopadyje, oxMepasajyhiul \beropy cHary npema JpyruM NpUHOMIHMa (TIpe cBe-
ra, mpemMa eBOJYTHBHOM M €(EKTHBHOM IPUHIMITY), a HApPOYUTO y CIydYajy Kaga ce y
HOCTYIKY I0jaBH apOUTPEpHO HJIM HEpa3yMHO IOCTyName HalMoHaiIHOr cyxa. O tome
OMIIUPHH]E Y OACIbKY 4 U Jajbe.

16 Pcruma, me camo kpo3 To mpaso, Beh moHeKaj i Kpo3 IPaBO Ha IPETIOCTABKY
HEBMHOCTH U3 wiaHa 6, craB 2 (ynopeautu Telfner v. Austria, 33501/96, par. 18).
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y KOHKpeTHOM cnopy (Suominen v. Finland, 37801/97, par. 36). Ynpaso
u3 Te o0aBe3e HALMOHAIHUX CY0Ba U3BUPE NPABO HA 00pA3iodiceny npe-
cyoy.

Kao mrTo je pedeHo, To mpaBo HUje U3PUUIHUTO HaBeneHO y KoHBeH-
uuju. OHO je ycraHoBibeHO W moTBpheno y mpecynama ECJIBIL Ilpema
craBy Cyza, OHO je Hajupe 3aCHOBAHO Ha MIPUHLUITY HA KOjeM C€ 3aCHUBA U
cama KoHBeHII1ja — TO je IPUHIINT 3aIUTUTE MTOjEAMHIA O IPOU3BOJEHOT
(apOuTpapHnor) npecyhuBama, Koju ce MOXe NU3BECTH U3 TEMEJHHOT NPUH-
nuna KonBeHnwmje — wuneje BmagaBuHe mpaBa. Y yxem cmuciy, ECJbII
TO MPaBO M3BOAM M3 4iaHa 6, cTaB 1, TO jeCcT W3 MpaBa Ha MpaBHYaH I0-
CTyHaK, ¥ Kaja y CBOJUM IpecydaMa KOHCTaTyje Jla jeé OHO MoBpeheHo,
y1Bphyje ce na je ynpaso nospelhen wian 6, craB 1 Konsenrmje.!”

Cyn y jemHoj mpecyau HaBOAW pasjiore 300T KOjuX IpaBo Ha 00-
pas3lioKeHy Tpecyly MpoH3Jia3d M3 CMHCIa U CBpXxe wiaHa 6, craB 1
Kousennuje: (1) omnyka Mopa jacHO IMoKa3aTH CTpaHKama Jia Cy caciyliia-
HE W YIpaBo 00pa3iIokeme yka3yje Ha TO Ja JIU Cy CTpaHKe MMaje Ipa-
BU4HO cyheme; (2) moOpo obOpasznoxeHa ojiyka omoryhasa xkandy mpo-
THB OJJTyKE — OJNTyKa KOja HE CaJip’KU BaJbaHO M3IIOKEHE Pasyiore He Jaje
MoryhHOCT cTpaHKama J1a je ocrope y omarosapajyhem mocrynky; (3) xao
HITO CTpaHKama oMmoryhasa Jia yJao)ke MpaBHHU JIEK, 00pa3ioKeHa OyKa
Y PEBH3MOHOM OpraHy omoryhapa Jja CripoBejie MOCTYIaK KOHTPOJIE; KO-
HadHO (4) camo oOpa3ioxkeHa o[Tyka oMoryhaBa jaBHOCTH pa3MaTrparbe
JIeTI0Barba U OJUTyYHBamba CyI0Ba M jJaBHUX BIACTH yommTe.'s

[IpaBo cTpaHKe y MOCTYNKY Ha 00pa3IokKEHY CYACKY OJUTYKY jecTe
NpaBoO Ha MO3HaBamke OUTHUX pas3iiora U jaCHO OOpa3IOKEHUX CTaBOBA
Cyla O YMCHHYHUM M NPAaBHUM MHUTambHMa a HAa OCHOBY KOjHX je Ipe-
cyna nonera (Ruiz Torija v. Spain, 18390/91, par. 29-30). Haume, Huje
JIOBOJBHO /1A je CTPaHKa caMo YIO3HaTa ¢ OJUTyKOM CyZia, TO jeCT ¢ KOHad-
HOM IIPeCyZoM, HEro je Cya Ay)KaH Ja W3Hece pasiiore 300r KOjux je J0-
Heo Oamr TakBy npecyny. Ykonuko Huje tako, craB ECJBII je na je apkasa

17" Tlomekan ce HaBoMW 7@ Ce MOBPEIOM TpaBa Ha OOPA3IOKEHy MPECYTy KpIIH
u wian 13 KonBeHnuje (paBo Ha JETIOTBOPaH MpPaBHH JIEK) jep ce KPIICHEM TOT Ipa-
Ba rpaaHuHy INpaKTUYHO OHeMoryhaBa Ja AEJIOTBOPHO KOPUCTH NpaBHU Jiek, Oynyhu ma
caMo 00pa3oKeHa CyAcka omTyka omoryhaBa fa BHIa MHCTaHIA MOXE [a UCIHTA UC-
HPaBHOCT MOCTYIMaba HIKET CyJa, OHOCHO HauMHA Ha KOjH je OH JOHEO IIPECymy.

18 Tatishvili v. Russia, 1509/02, par. 58. V3 Te pasnore koje Haomu ECJBII u Ha
OCHOBY KOJUX Y CTBapH yTeMelbyje I0CTOjarbe Tor 1paBa y cucteM KoHBeHmuje, y Teopuju
ce HaBoze jom Heke (QyHKIHje Koje 00pas3IoKehe Npecyle U YOIIITe IPaBHE OIyKe HMa.
Taxo, Ha pumep, ["anuran nomume fa o6aBe3a oOpasnarama CyJICKHX OJUTYKa IPEe/ICTaBIba
rapaHIyjy TNpaBHYHOT cyhema jep TrapaHTyje KBaIMTET OIIyKe — o0aBe3a BaJbaHOT
oOpa3narama je MOACTPEeK M CBOjEBPCTaH ,,IPUTHCAK‘ Ha Cyl Aa UCIPABHO OMIydyje H
mTo Gosbe OmpaBiaBa U OOpa3iaxe CBOje OMITYKe, i MPEACTaB/ba M MOTBPIAY YacTH U
JIOCTOjaHCTBa Cy0jekTa 0 4MjuM IpaBuMa ce omrydyje (ymopemuru Galligan 1996, 431 u
Jlajbe).
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noBpeania npaBo rpahaHuHa Ha mpaBU4HO cyheme U3 wiaHa 6, craB |
Konsennuje

Jakie, ucnpaBHa IpaBoCy/IHA JETaTHOCT MOIpa3yMeBa Jia y mpecy-
naMa TpuOyHasa MOpajy Ha aJieKBaTaH Ha4MH J1a Oyay U3JI0KEHH Pas3io3n
Ha KOjuMa Cy 3acHoBaHe. HapaBHO, TO He 3Ha4M J1a Cy CyIOBH 00aBE3HH
Jla Ha CBaKM apryMeHT CTpaHKe JieTajbHo ofaroBope (Hiro Balani v. Spain,
18064/91, par. 27; Gorou v. Greece, 12686/03, par. 37). Koju cy To pas-
703, 3aBHCH O TIPHPOJIE OMIYKEe M OICHYje Ce Ha OCHOBY OKOJHOCTH
CBaKor mojeanHadHor ciy4daja (Hirvisaari v. Finland, 49684/99, par. 30;
Tatishvili v. Russia, 1509/02, par. 58; Pronina v. Ukraine, 63566/00, par.
23), y3 yBaXkaBame ,,pa3liiKa Koje MoCToje y JApikaBaMa Koje cy parudu-
KOBaJIe KOHBEHIIWjY y TIOIIEqy 3aKOHCKHMX onpenada, 0OW4ajHHX TpaBH-
Ja, IPaBHUX CTAaHOBHMINTA U pa3jiuKa y Mpe3eHTalMju U U3paau mpecyna
(Gorou v. Greece, par. 37)."

V CKIagy ¢ U3HETOM JOKTPHHOM ,,Y€TBPTE MHCTAHIE®, CMarpa ce
Ja wiaH 6, ctaB 1 He mojpasymeBa Jia MOJHOCHIIALL IIPEACTABKE MOXKE J1a
ce MO030BE Ha Ihera, TBpAehH 1a je HAlMOHAIHM CYJ HMOTPEIIHO PEIIMO
npaBHa ¥ (aKTHYKa MUTara. thuMe ce, IPyruM pedrMa, HE rapaHTyje
[paBo Ha UCNPasHy CYICKY OIIYKY. 3aT0O Ce€ UCTHYE Ja je MOBpeJa npasa
Ha 00pa3oKeHy OIIYKY Ipe KBAHTUTATUBHE HETO KBAIMTATHBHE IIPUPO-
JIe: CBE JIOK Cy HaBeJIeHU ofpehenn pasiiosu, OijIyKa je, y Hadyely, y CKia-
ny ¢ wianom 6, craB 1 (Garcia Ruiz v. Spain, 30544/96, par. 26-30).2°

Cana hemo, ykpaTko, MpHKa3aTH IBa Cllydaja y KojuMa ce MOXe
npeno3Haru ooOpasail mo kojem Cyn pemaBa 0 MOBpPeAU NpaBa Ha 00pas-
JIOKEeHY TIpecyiy, U TO He y CHTyallijama KaJia pas3jiora 3a npecylay Hema

19 Mnycrparnsan npuMep koju mokasyje na ECJBIT yBaxaBa pasiike M CIeL-
H(UIHOCTH NMPaBHUX CHCTEMa JApKaBa YrOBOPHHUIIA MOXKe ce MpoHahw ympaBo y IpakcH
npecyhuBama MOBOJOM IIpaBa Ha oOpasnokeHy npecyny. Hawme, y mo3HaToM ciiydajy
Taxquet v. Belgium (926/05), Cyn je omixyduBao O MOBpEIH TOT MpaBa y cyhemy mnpen
HOPOTOM. JelHa 0f1 KapaKTEePUCTHKA TAKBOT IIOCTYIIKA je Jia HOpOTa HUje Iy>KHa Jla 00pas-
JIaXke CBOjE 3aKJby4KEe O KPHBHUIM ONTYKEHOT. 1 mpeMza je y KOHKPETHOM Cly4ajy Hailao
Iia je mpaBo Ha obOpasiokeHy npecyny mospeheno, Cyn ce jacHO orpanuo on u3Bohema
JATIEKOCEXKHUJUX 3aKJbydaKa O HA4eNHO] yCamIalleHOCTH CHCTeMa HMOpOTHOr cyhema c
Konsennujom. Y nomenytoj npecyau ECJbII uspuunto ce HaBoau: ,, IHCTUTYIH]ja Tamd-
Ke MIOPOTE C€ y OBOM KOHTEKCTY (IpaBa Ha 00pa3noxkeHy Mpecyny — IIPUM. ayT.) He MOXKe
JIOBOJTUTH y MUTame. [IpkaBe yroBOpPHHUIIE Y)KWBAjy 3HATHY ciI000ay M300pa cpencrasa,
npenBul)eHNUX Ja OCUTYpajy Jia BbUXOBH IPABOCYAHH CUCTEMH Oyy Y CarIaCHOCTH ca 3aX-
TeBuMa u3 wiaHa 6 KouseHuuje... [lopora y pa3nuuutum oONUIMMA TOCTOJH Y pa3Iudu-
THM JAp’KaBaMa ¥ TO je OJ[pa3 UCTOpHje, TPAAUIINje U IpaBHe KyIType cBake npxkase... OHa
je camo jeman Mel)y MHOrMM mpuMeprMa pa3IMYUTOCTH MPABHUX CHUCTEMa KOjU TOCTOje
y EBpomnu u Huje 3amarak Cyna jna te pasnuke yjennadasa“ (par. 83, 84). OmmupHuje o
npecyan Taxquet n ycxiahenoctn noporHor cucrema ¢ KonseHnujom PoGeprc (Roberts
2011).

20" Ymak, ynpaBo Takap 3aKkibydak He MOKE Ja Ce H3BEIE YKOIHMKO MPaBo Ha 00-
pa3noKeHy Ipecyry BOIH (@ 4ecTo BOAH) Ka MpecKaKamy Ipara JOKTPHHE ,,9eTBPTE UH-
cranne. O ToMe BHUIIE y HACTaBKY TEKCTa.
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Bel Kaa Cy M3HETH Pasjio3d OYHIVICTHO apOMTpapHU WM HEpa3yMHHU
(unreasonable).

VY cnyuajy Xupsucapu (Hirvisaari v. Finland, 49684/99) nogaocu-
Jia1l mpejictaBke je ouo rpalanud GuHCKE KOME je IEH3MOHU (hOH/T FheTOBOT
nocjoAaBla ofo0pHo MyHY NPUBPEMEHY MHBAIMICKY HEH3U]Y MOYEBILU
on mapta 1992. rogure. To mpaBo je moTOM BHIlle TyTa 0OHABJFAHO Ja Ou
ner3noHu GoHxa y jyHy 1997. roguHe NperHAUYNO CBOjY PaHU]y OIUIYKY,
OJpeIUBIIN CaMO ACIMMUYHY WHBanuAHUHY. [loqHOCHIal npencraBke ce
Ha Ty OIUTYKY »anno, pBo llersnonoM oxbopy koju je kanly ombaruo,
MOCJIC Yera je MOCTYyNaK HAaCTaB/bEeH MpPE] HAJJICKHUM CYIOM KOjU je,
no3uBajyhu ce y CBOjoj OIIylld Ha pasiiore u3 oOpas3ioxkema koje je Beh
n3Heo Ilensnonn onbop, Takohe oxbarwo xanoy.

[TomHOCHnar npeacraske je motoM, npex Cymom y Ctpa3oypy, uc-
Takao moBpeny wi. 6, ct. 1 Kouseniuje, HaBonehu na y omnykama [len-
3MOHOT 000pa W HAJJICKHOT Cylda HHCY HABEJCHU aJICKBATHU Pa3iio3d
3a yckpahuBame TpaBa Ha MYHY MHBAIWICKY TeH3Hjy (par. 20-21). On
ce Moce0HO OCBPHYO Ha, Kako je MCTaKao, ,,HEJOBOJLHO 00Opa3yioKeHy™
OJUTyKY TeH3UOHOT (HOH/1a, OHOCHO Ha MPOTMYCT Ja HAaBEAC MEIAUIUHCKY
JIOKyMEHTAIH]y Ha KOjoj je 3aCHOBAaO CBOjY OMIYKYy O ycKpahuBamy ImyHe
WHBAJIHJICKE MIEH3U]E:

,,LleJIOKyIIHa MeIUIMHCKa JTOKYMEHTallMja KOjy j€ MOIHOCHIIALl
MIpeCTaBKe Mpeao MpenopyvnBana je 1a My Oyae ofoOpeHa ITyHa MHBaA-
JUJICKA MEeH3Wja. YKOJIMKO je OWII0 KOHTPAJUKTOPHHUX JOKYMEHATA, FlUXOB
LEJIOKYIIaH cajpkaj je Mopao OMTH Makap crioMeHyT y omiyuu lleHsu-
oHor oxbopa. Illto je jomr BakHHWje, Ouno je Hemoryhe aa MOXHOCHIIAIL
MPEICTaBKe pa3yMe Kako MOropIlame HEroBe JCNpechje, U3PHIUTO CIO-
MEHYTO Y O[UIyLIH, MOXKE OIpaBAaTH On0Hjam-e IMyHE MEH3HUje KOjy je A0
Taga nodujao* (par. 27).

Kako je HammexHu cym moapskao pacyhuBame [leH3moHOT 0mbopa,
He HaBoJlehn coICTBEHE pasiiore 3a CBOjy OAJYKY, MMOJHOCHIIAI Tpel-
CTaBKE je YCTBPAHO Ja je Cy[d Y MOTIYHOCTH MPHUXBATHO UCTY JIMHH]Y
pezonoBama. ECJBII je y cB0joj omryIm HajIpe MOCTAaBUO WHTEPIpETa-
TUBHU KOHTEKCT, HaBojehu ommre cranmapie koje je Cym mo Te oiy-
K€ M3rPajJno Y OJHOCY Ha 00pa3NioKEHmEe OUTyKe, a KOje Cy pelieBaHTHE
y ToMm ciryqajy. I[loceOHO je HaBe[eHO NMa je OIyKa O JEIOTBOPHOCTH
oOpasnoxkema ojpeieHa OKOJIHOCTHMA CBAaKOT TMOjJSUHOT Cliydaja, Ja ce
0]l Cylla HE MOXXE OYEKHBATH Ja MOHYAHU OJrOBOP HA CBAKO MOCTABJHECHO
MUTamkE, T JIa arleNIAllMOHH CYJl Y O10alnBamy Kanode Moxe, Y IPHUHIIUILY,
JEIHOCTaBHO MOMAPKATH Pa3jiore Ha KOjuMa je HUXKH CyJ 3aCHOBAO CBOjY
omtyky. KoHauHO, Cyal je TIOTIYHO MPUXBATHO HABOJE MOAHOCHOIA TIPE]I-
craBke aa omryka [leH3moHOT ofbopa mpeacTaBiba Kpmeme 9. 6, cT. 1
ycIiell MPOTUBPEYHOCTH Y 00pa3NoKemy:
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»YIMajyhu y By na je mogHOCHIIAIl TpeACTaBKe paHUje MPUMao
MyHY MHBAIWJICKY NEH3H]y, TOMHIbakhe HErOBOI HAPYIICHOT 31paBiba y
OJUTYIIM KOja My TIOTBplyje camo mpaBo Ha JeNUMUYHY TICH3Hjy Mopaa je
OCTaBUTH MOIHOCHOLA MPEJCTaBKE y U3BECHOj KOH(DY3HjU. Y HaBEICHUM
OKOJIHOCTHMA, PE30HOBamkE¢ HE MOXKE OWTH CMarpaHo aJeKBaTHUM' (par.
31).

VY cnyuajy Ruiz Torija v. Spain (18390/91) nogHocunan npeacras-
K€ je TBPAMO J1a TO IITO C€ IPYTOCTENeH! CyJ HHje 00a3upao Ha MpHUro-
BOp Ja je Tyk0a Ipen MPBOCTEIICHHM CYJIOM TPOTHB H-era HeblaroBpe-
MeHa IMpeJcTaBsba Kpiiewe wi. 6, cT. 1 Konsenuuje. [IpuroBop o HeOna-
TOBPEMEHOCTH TOIHOCHIIALl MIPECTABKE je TOAHEO Y MUCMeHOo] GopMu 1
HAaBEO j€ pelieBaHTHE Jiokase. JlpyrocreneHu cyj mpea KojuMm je cyheme
MOHOBJHEHO HH]jE YOIIIITE OJJIYYHO MO MPUTOBOPY O HEOIArOBPEMEHOCTH

(par. 11).

ECJBII je y mpecynu moroBuro aa 4i. 6, ct. 1 Konsentuje obaBesyje
CyIOBe Ia IpY)Ke pasiiore 3a CBOje INpecyne, ajldi He 3aXTeBa JeTajbaH
OJITOBOp Ha CBakW W3HETH aprymeHT (Van de Hurk v. the Netherlands,
16034/90). O6um obaBe3e cyna Ja Mpy>KU pasiiore mpecyne Bapupa mnpe-
Ma MPHUPOAH OJJTyKE U OH CE MOXKE YTBPAMTH CaMO y CBETIY UHILCHHLA
ciydaja. C 063upom Ha To 1a je Pyns Topuxa nmogHeo npuroBop o HeOna-
TOBPEMEHOCTH TYyX0€ y MHCcMeHo] GopMH, (HopMyiIHcao Ta jacHO U Tpe-
[IU3HO U MPUTOM HABEO PEJICBAHTHE JIOKA3e, APYTOCTENICHH Cyx je 0o y
o0aBe3u J1a pa3MOTpPH CBE MOJHECKE TPel MPBOCTEIICHUM CYJIOM, YKOIUKO
Cy Omnm mpenMmeTr paciipaBe, HE3aBHCHO O]l TOTa Jia JIM Cy TH MOJHECLH
U3pUYUTO MOHOBJbEeHU Y kanbu. ECJbII uctuue na omnyka o 0CHOBaHO-
CTH NPUTOBOPA HE CNa/Ia y HETOBY HAUISKHOCT. AyTame JpyrocTeneHor
CyZa He MOXKe c€ pa3yMHO TyMa4yuTH Kao npehyTHo onbujame mpuroBopa
(par. 30).

5. OAHOC AOKTPHUHE ,YETBPTE MHCTAHIIE* 11 ITPABA
HA OBPA3JIOXKEHY IIPECYY

Beh u3 m3narama y mpeTxofiHa JiBa ofiejbka MOXE CE YOUHTH Jia
Cyn y Crpasz0ypy NpHUINKOM peliaBama MPEICTaBKHd Yy BEe3W ¢ WI. 6, CT.
1 Konseniyje, a HApO4IHTO y CIlydajeBUMa Kajaa Hala3u 1a je moBpeheHo
MpaBo Ha 00pa3IOKEeHY MPECyly, KaTKaJ[ MOCTYIa Ka0 HHCTAHIMOHU CY/I.
Hpyrum peunma, ECJBII y mojenuanM cily4yajeBUMa aHAIM3UpPA Kako je
nmomahy cyn pemmo mpaBHA B akTHIKa muTama. [Ipumepa paau, ma ou
permo Ja JIM je YMiheHHIlA Koja je m3HeTa y ciydajy Pym3 Topuxa ma
je TyxOa HeOmaroBpeMeHa (jep je TOTpakMBamkEe 3aCTapelio) 3axTeBalia
omroBop (Bumier) cyma, ECJBII je Mopao ga mpemy3Me W3BECHY aHAJH-
3y TMpaBHHUX MHUTamka. Jep, Kao MTO YeCTO MCTHYE y CBOJUM IMpecylama,
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HaIlMOHAJHU CYIOBU HUCY IyXXHH Ja z[ajy OITOBOP HAa C6aKU 3aXTEB WU
apryMeHT CTpaHaKa. ANM Ha MHUTamke KOjU Cy TO 3aXTE€BU U apryMEHTH
KOjU 3aciyXyjy oarosop (a oBaj je, nmpema craBy ECJbII, Takas 61/10) Ja
01 ce MOIITOBANO MPaBO Ha OOpas3NoKeHy mpecyny, Hemoryhe je oaro-
BOPHUTH aKO C€ HE YIYCTHMO Y aHaiu3y (PaKTHUKUX U MPAaBHUX MHUTamba
KOHKPETHOT Clly4aja.

[Haxne, kao u octanu uHTepnperarusHu npuHiunu ECJBII, Tako
U JOKTPHHA ,,4eTBPTE MHCTAHLE " HUje alcodyTaH MPUHIMII KOju Oe3 u3-
y3eTKa HaJjadaBa CBE OCTaJIe Y CBUM CIIy4ajeBUMa Y KOjHMa CE€ OH MOXKeE
npuMeHuTH. McTrHa, par BeroBe NMpUMEHE je BHCOK, ajH je WIaK mpar
— nakne Hemto mrto Cyn MOHEKaN ,,ipeckoun. Y jeHoj of mpecyna, y
K0joj Taj mpar Huje mpeckoueH, Cyl je UMmak HaroBeCTUO y 4eMy Ce OH
cacroju. Tom mpecynoM je, HauMe, o0adeH 3axTeB MOAHOCHOLA Tpel-
CTaBKM KOjU je OMO 3acHOBaH Ha TBpAWama aa cy nomahu cymoBu Jo-
Helu mpecyay 0e3 A0BoJbHO Jokas3a. Ha mouyetky mpecyne, Cyn nmoHasiba
NPUHLMII ,,9€TBpPTE MHCTAHIE W HarjallaBa Ja je HAlMOHAJIHHU Cyd Y
00Jb0j MO3ULMjU JIa MPOLEHYje KPeAUOMITHOCT M3jaBa CBEAOKa U pelie-
BAaHTHOCT JIPYTHX JOKa3a y MpeIMETHOM CIIydajy, a 3aTUM KOHCTaryje Ja
,,HHj€ MpOHAaIIa0 eJIeMeHTe KOju OM BOOWIM Ka 3aKJby4Ky Ja je nomahu
cyn, yrBphyjyhu unmenune u tymauehu nomahe mpaso, aenoBao Ha ap-
oumpapar unu Hepazymawn (unreasonable) vaunn" (Sebahattin Evcimen
v. Turkey, 31792/06, par. 25, noas. ayt.). [Ipema Tome, y noctynamy Ha-
OUOHAJHOT CyZla MOpa Ja MOCTOju apOUTPapHOCT WM HEPasyMHOCT Ja
6u ECJBII oactynuo ox npuHUMIA ,,9€TBPTE WHCTAHIE U YIyCTHO CE Y
MEPUTOPHO MPEUCHUTHUBAE 3aCHOBAHOCTH MpECyle HAIMOHAJIHOT CYa.
VY nomenyToj npecynu, Cyn HHje 00jaCHHO KaKO CXBara 3HAYCH€ TePMH-
Ha ,,apOUTpapHOCT WIN ,Hepa3syMHOCT . Y Opyroj mpecyau, MehyTum,
Cyn nomume Taj craHaapl, cMarpajyhu a oH HUje HapylleH IMOIITO Cy
3aKJbydld gomaher cyna y KOHKPETHOM CIIydajy JOHETH ,,HAKOH IIy)Ker
aJIBep3UjalTHOT Mpolieca apryMEeHTOBamba M y CBETIIY CBHX IOAaTaka Koje
Cy aJBOKaTu NOAHOCHJIALA MpEeACTaBKe mpen AomMahuM CyIOM H3HOCHU-
1y npwior cBojux kimjeHara® (I J. L. et. al. v. the United Kingdom,
29522/95, 30056/96, 30574/96, par. 99). lonarHo nmpeunsupajyhu ympa-
BO TAaKBO CBOj€ CXBaTame O TOME IUTa je ,,apOMTpapHO™ WIH ,,HEpazyM-
HO“ mocTyname aomalier cyna, moHOBo Ha HerarwBaH HauuH, ECJBII
yTBphyje na ,,cBe JOK je omiyka nomaher cyna 3acHOBaHa Ha MOTIYHO] U
LEJIOBUTO] TIPOLIEHH CBUX peJIeBaHTHUX Qakropa [...] TakBa omtyka Hehe
outn nomioxHa npeucnutuBawy Cyna“ (Lalmahomed v. the Netherlands,
26036/08, par. 37). [Ipema Tome, Cyn Hehe yna3uTu y pasiiore Koju ¢y Bo-
T HAIIMOHAJIHM CYA A2 3aKJbY4YH O (PAKTUYKHM W IPaBHUM MHUTAHHMa
KOHKPETHOT CJIy4aja, ajli aKo THUX pa3jiora HeMa WIH Cy IPOTHBPEYHH MU
Cy apOuTpapHH, OHJIa je TO HeoOpa3noxKeHa Ipecyaa — Te ce MpeKopadyje
npar OpuHIMIA ,,9eTBpPTE MHCTaHIE“ M yTBphyje ce Aa je MOAHOCHOLY
npeAcTaBKe MoBpel)eHo mpaBo Ha MpaBUYHO cylheme, rapaHTOBaHO 4. O,
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ct. 1 KonBennuje. Jep, ako y takBum cinyuyajeBuma ECJBII He Ou Ha Taj
HauWH IMOCTYIa0, OYMINIETHO je Aa Oum mpaBa u3 KoHBeHuwje 6ura uny-
30pHA a He 0elOMBOPHA, MTO je CYNPOTHO Hauelny ePeKTHBHOCTH KOje
je jemHo oxn TemespHHMX Havena cucrema Konsenmuje. To 3Haum nma y
THM ClTyYajeBUMa HadeJao €(eKTUBHOCTU HaJjadyaBa JOKTPUHY ,,YeTBPTE

uHCTaHIE " 2!

Cana hemo npukazaru Tpu npecyne (0 KOjux JBe HEIITO eKCTCH-
3uBHHje), Y kojuMa je Cym y Ctpa3Oypy AomaTHO pa3paiguio CTaHAapI:
,»ApPOUTPapHU M HEpPasyMHU pPa3lio3n M 10 M3BECHE Mepe ra u AOIy-
HUO jep ce y HbUMa 0aBHO OICHOM JI0Ka3a, HHXOBHM KBaJIHTETOM M
peneBaHTHOIINY M y TOM CBETNIy YTBphHBaAO Ja M TIOCTOjH TTOBpEIA Uil.
6, ct. 1 KonBenmyje.

Lisica v. Croatia

Y mpenmery Lisica v. Croatia (20100/06) ECJBII je yrBpauo na
KPUBUYHHU TIOCTYIAK MPOTUB OpayHor mnapa Jlucuia, koju ¢y ocyhenu 3a
KPHUBHYHO NIeJI0 pa300jHUINTBA, HUje OMO NpaBUYaH jep CY OKPHUBJHCHH
ocyheHr Ha OCHOBY JTOKa3a Koju je 6uo Henoy3aaH. [Ipema omenn ECJBII,
Taj oKa3 je OWo ,,jeMuHH JUPEKTaH J0Ka3 KOjU je MOBE3WBAO BO3HIIO
MPBOTa MOTHOCHOIA TPEICTABKE C BO3UIIOM KOj€ Cy BO3HIN Pa300jHHUIIH. ..
CBU OCTaJIM JIOKa3u MMaiH (Cy) CBOjcTBa uHAuIMja. MehyTum, okosHO-
CTH y KOjUMa je Taj JIoKa3 MpuOaBJbeH HE MOTY YKIIOHHUTH CBaKy CyMibY
y TIOTJIE/Iy HEroBe MOY3/IaHOCTH, Ma Cy yTHIlalle Ha KBAJUTET JOTUYHOT
nmokaza‘“ (par. 60). I[locMarpaHa y CBETITy CBUX CIIOMEHYTHX Hadelna, IpeT-
XOJTHO M3HeTa pasMmarpama Cymy cy Ouna OBOJbHA Ja 3aKJbYUH JIa je Ha-
YMH Ha KOjH je€ Taj JOKa3 yNnoTpeOJbeH y MOCTYNKY NPOTHB IMOJHOCHOLA
NpeACTaBKe YTUIA0 HA MOCTYNAK y HEeTUHH, 300T Yera y MoCTyNKy HUCY
HCIYHCHHU 3aXTeBH NpaBUYHOT cyhema (par. 61).

Hema cymme na je y Tom cinyqajy ECJBII nenoBao cynpoTHO JOK-
TPUHH ,,4ETBPTE MHCTAHIE jep je OlleHa JIoKa3a y MOCTYIKY IO JKaj-
Ou jemaH o HajBAXHHJUX 3ajaTaka WHCTAHIIMOHUX CYIOBa, a CYIPOT-
Ha je Toj MoKTpuHU. [la je To Tako, CBemode J1Ba M3pPHUYMTA HABOJIA U3
oOpasnoxema npecyne Lisica v. Croatia. Y npBom Cyq HajaBibyje na he
WCIUTATH KBAJINTET KJbBYYHOT J0Ka3a: ,,Cyn he caja... OEHUTH KBaJUTET
JIOTUYHOT JI0Ka3a, u3Mel)y oCTaior u je Ju, 300T OKOJTHOCTH Y KojuMa je
JI0Ka3 MpUOaBJbEH, TOBENICHA Y MUTAE HEroBa MOy3daHocT (par. 54).
Hemro xacuuje, Cym mpenasu Ha HETroBy penieBaHTHOCT: ,,Cym he cama
OIICHUTH 8AJCHOCH CTIOPHOT J0Ka3a 3a OCYIy MOJHOCHOIA TPEACTaBKEe Y
KPUBHYHOM TMOCTYTKY" (par. 59).

21 ,»Y3uMajyhu y 003up cBpxy KoHBeHIHje, a To je 3amrTuta mpaea Koja Cy Ipak-
TUYHA U JIEJOTBOPHA, T€ Ba)XHO MECTO KOje MPaBO Ha MPaBUYHO cyheme 3ay3uma y je-
MOKpAaTCKOM ApywITBY, y cmuciy Konsenuuje, Cyn cMarpa Ja HUKAKBO PECTPHKTHBHO
TyMaueme WwiaHa 6 He OM oAroBapajo HWJbY U cBpcH Te oapenbe” (Lisica v. Croatia,
20100/06, par. 60).
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Haj3an, n tako nemyjyhu, ECJBIl ocrtaje mHCTaHUMOHH Cyn y
,,OTpaHHYCHOM * 00uMYy jep ,,;3azarak Cyda HHUje na ouemyje na Ju Ou
MTOJTHOCHOIIM TIPEICTAaBKE MOTIM OUTH OCyheHU Ja je CIOpHH J0oKa3 0o
n3y3er. OAroBop Ha MUTamE J1a U OM Yy KOHKPETHUM OKOJTHOCTHMA OBOT
npenMera JOKa3u Ha TeMeJby WHIUIMja OMJIM JIOBOJBHU 32 OCYLY Y Haj-
nexxHoCTH je nomahux cynoBa. Ha Cyny Huje HU na Haraha kakaB Ou OHO
ucxop cyhema n1a Taj 1oka3 HUje ynorpeosser (par. 59).

Ajdari¢ v. Croatia

[MomHocunan npeacraBke y tom ciydajy (Ajdarié¢ v. Croatia,
20883/099) Heho Ajmapuh, apxaBmanun buX, ocyhen je y XpBarckoj
2005. na 40 roguHa 3aTBOpa 3a TPOCTPYKO yOMCTBO W Mubaduky. Kao ca-
VYECHUK y TOM 3JIOUMHY, Ha UCTy Ka3Hy ocyheH je u Mapko I'pruh u3
bjenmosapa. YouctBo o xojem je ped goroawio ce y Kyrunu, 1998. rogu-
He. Y cB0joj KyhM y BeuepmhHM 4acoBHMA, XHMIMMa y TVIaBy, Ha CIIaBambYy,
youjern cy Opaunu nap Cepmapymul/Ilunex, BlacHUIN MEHAYHULE Y
Kyrtunu, Te muxoB pagauk [opan [[gprak. On Tpu ceda, koja cy 3areue-
Ha y kyhu, 1Ba cy Oujia OTBOpeHa U omubaukana. Omiyky o AjaapuheBoj
KPHUBUIIM CyJ je JOHEO NCKJbYYMBO HA OCHOBY HCKa3a CBENOKA, IIEH3MOHHU-
canor noiumajua Crese Llryme. Taj cBenok je 6o, 3ajeqHo ¢ Ajaapuhem
u ['pruhem, y 3aTBopckoj Oonmuuu y 3arpeOy y aeuemopy 2005. rogune.
Ajnapuh ce y OONHHMLM Hallao HAKOH IITO MY je TO3JHJIO jep je Hemo-
CPEIHO Mpe Tora yXalllleH Ha TPaHuIHX KaJa je Mpena3snuo U3 XpBarcke y
Bocuy u XepueroBuny y (HaBOIHO) YKpaZeHOM ayTomoOmity. I'pruh ce y
OoHUIM 00peo mocpeaHo 36or Tor youcrea. Hanme, Beh My je jemHom
ouno cyheHo 3a Taj 31mM0unH, anu ra je cucadku JKymanujcku cyn 2000.
ToJMHE 0CI000AMO KpUBHIE. BpXOBHU Cy/1 je HAKOH IeT TOANHA TTIOHHUII-
THO Ty Hpecyly U Hallo)XHO MOHOBHO cyheme. Yekajyhu y mputBopy TO
cyhemwe, ['pruh ce pazboneo o aHemuje u jpocneo y OonHuiyy. CBemnok
ITyna je Ouo Ha OACTYKEeHY Ka3He 3a MMOKyIaj yOUCTBa cynpyre u 300rT
Oosnectu je mpebaden y OomHMIy. JemHo kpahe Bpeme, cBa Tpojuria cy
OopaBmia y uctoj 6oaHMYKO0j coOu. HakoH mTo cy m3unumm u3 OoJTHHIIE,
Ajmapuh Ha cnoOofy, jep ce MCHOCTaBWUIIO Ja ayTOMOOWI KOjU je BO3-
no Huje 0mo ykpazaeH, a I'pruh u Ilrtyna y ,.cBoje* 3arBope, LlTyna je
npen uctpaxHuM cyaujom JKynanujckor cyna y bjenoBapy nmao mckas o
CBOjUM HaBOIHHM ,,ca3HambHMa‘ y Be3u ¢ youctBoM y Kyrtunu. Hberoo
CBEJIOUCHE C€ 3aCHUBAJIO Ha HAaBOAHUM Pa3rOBOPHMA O TPOCTPYKOM yOu-
CTBY Koje cy monymanaroMm Boawian Ajmapuh u I'pruh, xoje je dyo mpu-
TuKoM OopaBKa y MCTOj OONHWYKOj COOM W U3 KOjUX je OWIlo jacHO Ja
je Ajnapuh cayyecHMK y 37M04nHY. MarepujanHuX ¥ OpyTHX 10Ka3a KOjU
6u Ajmapuha moBe3asu ca 3MI0YMHOM, Ca KXPTBama, C JPYyTUM ocyheHUM
I'pruhem wmu yak ¢ KytuHom Huje 6mio. Mako cy ncka3u KJbY4HOT CBe-
JTIOKa, Kao mTo he y HacTaBKy TeKcTa OWTH Ha3HA4YeHO, OWIM TPEyHH
HENOAYIAPHOCTH M HETAYHOCTH W TipeMja je Ajmapuh TBpauO na HHUKA
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Huje 6uo y Kytunu, cucauku XXynanujcku cyn ra je ocyauo Ha 40 rogm-
Ha 3aTBOpa, a Ty Mpecydy cy, HakoH AjmapuheBe jxanOe, TOTBpAMIH U
BpxoBHu cyq (nBa myTta) u YcraBHuU cyn Peny0Oimke XpBaTcke.

Ajnmapuh je y mpencrasuu kojy je ymytuo Cymy y Crtpa3dypy Ha-
Beo 1a My je moBpehero mpaso u3 4. 6, cT. 1, 2 u 3, jep je 3a TpoCTpyKo
yorcTBo ocyhleH caMo Ha OCHOBY CBelIOUYCHa KOje je TI0 CBOjOj MPHUPO-
I ,,peKia-Ka3ana‘“, 1a je Taj CBEIOK €MOTHBHO HecTaOWIIHA JIMYHOCT, C
JINjarHO30M XHCTPHOHCKOT mmopemehaja JIMYHOCTH | Jla je CTora mpecyzia
y HeTUHH apOuTpapHa U MPOTHBHA NpaBy Ha MPaBUYHO cyheme.

Hakon miTo je moHOBHO yoOM4YajeHy oTrpaay Koja ce THIE TOKTPHUHE
,aerpre uHcTanne“,”> ECJbII najsehy maxmy nocsehyje ynpaso aHajm-
3W W OIICHU McKaza cBemoka lltyne. Hajpe, Ha 0CHOBY ICHXHUjaTpHjCKOT
BeIlTaueHha Koje je 00aBJbeHO 300T apyror mocTymnka, Cymn KoHCTaTyje aa
j€ CBEmOKy, 300T IICHXHjaTPHjCKUX MpodieMa, OWII0 MpernopyvdeHo oba-
BE3HO TICHXUjaTPHjCKO Jiederhe (Ha koje HuKanm Huje ymyhen). Cyn 3aTum
HOTHpA JIa Ce UCKA3M CBEJIOKA YIIIABHOM OJTHOCE Ha HETrOBE 3aKJbydKe O
ToMme mTa ¢y Ajmapuh u ['pruh pasroBapainu, a He Ha TO IITa Cy OHHU 3aHC-
ta ropopmin. OcuM ToTa, Y UCKa3uMa CBEJIOKa jaBJballe Cy ce MPOTUBPEY-
HOCTH Wiu HeradHoctu. [Ipumepa pamu, o moOy mana xaga cy Ajmapuh
u ['pruh pasroBapanu a oH BUXOBE pa3roBope ciymao (par. 42), o Tome
KaJzia je Ko oIl ’/bUX CTHrao y OonHmIy (a HapouuTo Kama je Ajmapuh mo-
mao) (par. 43), 0 TOME Ha KOjeM je KPEBETY KO Off IbHX JIeXKAa0 U KaKaB je
6mo pacmnopen y 6omHHYK0j cobu (par. 44), o ToMe 11a je HaBOTHO 0coba
¢ npesumenom C. Oma ymernaHa y yOHMCTBO, a y CTBapu €€ Pamuio O
JKPTBH 3JI09MHA, 1a cy ce ['pruh m Ajmapuh mpuiukoM MpBOT cycpera y
OOJTHUIIM MTO3JIPABUIIM KAO0 Ja Cy CTapH 3HAHIU UT/I.

ECJBII y cBojoj mpecymu ,,Hama3u Aa Cy OATOBOPH HAI[MOHATHHUX
CcynoBa Ha Te (MPOTUBPEYHE W HEMOAyNapHEe, MPUM. ayT.) TBPAHBE OMIn
Heoarosapajyhu. Hucy ymoxuwnm HUKakaB Hamop Ja TOTBpJAE H3jaBe
KOj€ je a0 CBEJOK HEero Cy WX NMPHUXBATHIN Kao WCTHHHTE, 0e3 003upa
Ha YUIHCHHITY []a jeé M3 MEOUIIMHCKE JTOKyMEHTaIllje OO BHUIJBHBO JIa
Ooxyje o7 eMOTHBHE HECTAOMIIHOCTH W XUCTPHUOHCKOT mopemehaja mud-
HOCTH. HarmoHa HM CymnoBH HHCY KOMEHTAapHCalId HH HMPOTHBPEYHE HC-
Ka3e CBe0Ka, Kao IITO je MCcKa3 Koju ¢y kao ceemomu gamu J. M. u H. IL.,
JIpyTa JiBa 3aTBOPEHHKA KOjU Cy OWIIM Y HCTOj COOM, YHjH CY FICKa3u Koje
Cy Jaii Kao CBEIOIM OMIIN MPOTUBPEYHH MCKa3y KOjU je Kao CBEIOK Ja0
C. 1L (par. 47-48), a THoanm Cy ce pacropena KpeBeTra u OOJeCHHKa

y cobu. To je, xkako Harmamasa Cyn, ocoOuTo BakHo, Oymyhu nma je cBe-

22 Cyn ce y Haueny Hehe yMeIaTh ako je MOCTYNaK Y HETHHH GHO MOIITEH Kako TO
Tpak WwiaH 6 (1), 0CHM aKo OIUIyKe Koje Cy JOHeNH goMah CyJ0BH H3IIIeajy IIPOU3BOJbHE
WM OYUIIETHO Hepa3dymHe  (par. 32). 3aHUMIBUBO je J1a ce y T0j GopMyNanuji He TOMUELE
Kpiewe KoneeHnyje yonmreHo, kao cutyanuja y kojoj Cya npeckade mpar JOKTpUHE ,,4€T-
BpTe uHCTaHIe", Beh ce M3pHUYNTO IOMUE-E KOHKPETHO npaBo u3 KoHseHuyje, To ject ui. 6,
cT. 1, a UMIUTMIMTHO, MIPABO Ha 00pa3IoKeHy MpPECymy.
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JIOK HaBOJHO CIIyIIao mpurynieHe pasroBope Ajmapuha u I'pruha, a na
6u To yorre 6uito Moryhe, MOpao je OMTH Y KpeBeTy HOpe lHUXOBOTL. 2
Takole, mocrojano je cBenouyewme O6onecHuka J. M. na Ajaapuh u ['pruh
HHCY MMajHd TOTOBO HHMKaKBOI KOHTAaKTa NMPBUX HEKOJMKO JaHa HAKOH
AjnapuheBor nonacka v J1a HAIITA HUje YKa3uBaJIo HAa TO Ja Cy ce IO3Ha-
Bay o mpe (par. 49). HanyoHaaHu CyZoBH HUINTA O HaBEACHOT HUCY
koMeHTapucanu (par. 50).

Haj3an, ¢ 063upomM Ha cBe Te HEMOAYAAPHOCTH, IPOTUBPEYHOCTH U
HETaYHOCTH y uckazuma cegoka, ECJBII ,,Hanasu na y oBoMe mpeame-
Ty OIUTYKE J0 KOjUX Cy IOULIH noMahu cylnoBH Hucy Ouie odzoeapajyhe
obpasnoocene (par. 51). Ctora je KpUBHYHHM MOCTYNaK HPOTUB IOJI-
HOCHOIIa TPEICTaBKe, Y3€T y LEJIWHH, MPEICTaB/bao MOBpeay IpaBa
Ha mpaBu4HO cyheme koje jemun wi. 6, ct. 1 KonBenuuje (par. 51). Ha
Kkpajy, Cyn 3akspydyje ,,1a Ou HajupuKiIagHuju ooiauk odemrehema Ouno
MOHOBHO cyleme MOTHOCHOLY MPENCTaBKE Yy CKIAAy ca 3aXTeBUMa W3
ynada 6 (1) KonBeHnuje, ykoiauko MOAHOCHIIAL MPEACTaBKEe Oyae Tako
3axTeBao™ (par. 58).

Nechiporuk and Yonkalo v. Ukraine

V ToM ciy4ajy, IpBH MOJHOCHIIAIL TIPEACTaBKe>* GHO je YKpajuHCKU
npkaBjbanuH VMBan Hukonajesnu Heuunopyk, kojer je yKpajuHCKH Cyj
ocynmwo Ha 15 rommHa 3aTBOpa 300T YOMCTBA M3 KOPHUCTOJhYOJba. 3T0UMH
ce moroamo 13. mapra 2004. romuHe Kaja cy ABe MacKHpaHe ocoOe, oI
KOJHX je jemHa HOCHIIA MHUIITOJb, Hamalle u3BecHy rocroly W. u meHor
CHHA MpeJ BpaTuMa HUXOBOT CTaHa y rpaay XMEJbHHLIKOM. Y TOKY TOT
Harfaja JIoNuIo je 0 rypama U MeljyCOOHOT Tylliama, Kaja je HaopyKaHu
Hamajad mynao u paauo rocrnoly WM. Hakon Tora, 1Ba MackupaHa Hamajaa-
4a cy rmoberya, a pambeHa jkeHa je yOp30 mpeMuHyIa.

Kpajem maja ucre romune, nonuiuja npuBoan Heuumnopyka y cra-
HHIly O/ WU3rOBOPOM Ja C€ Ha YIUIM CYMIHMBO IMOHAIao. [Ipuimkom
npeTpeca y CTaHHWIM KOJ Hera MpoHajase ,,3eJIeHy CYICTaHIy OHJBHOT
MopeKIIa“ U Ha OCHOBY CyMIbe Jia TI0CeIyje OmojHe apore,” oapeheHo my
j€ TONUITH]CKO 3anprkaBame (adminstrative detention).

[Ipunukom OGopaBka y MONUIU)CKOj cTaHUIM, Heunmopyk je, mpe-
Ma COIICTBEHUM HaBOJMMa, OMO M3JI0KEH TOPTYpH (ENEKTPOIIOKOBUMA H
OaTtuHamy) Kako OW TPH3HAO Ja je M3BPIIWIIAI 3JI0YWHA HaJ TOocrohom

23 Ilpemza ce TO y IpeCyH He OMHIbE, Y IITAMIIM K0ja jé TIOMHO IIPaTHIIa CIIydaj
HarjamaBa ce joIl jeZaH Ou3apaH JeTalb: KJbYYHH CBEIOK KOjH je HaBOXHO CIyIIao pas-
rOBOpE KOjU Cy BOlCHH MOJIyIIanaTroM IIEH3MOHUCAH je U3 MONUIKje 300T HarIyBOCTH.

24 Jlpyru mogHOCHIAL IPEACTABKE y TOM CiIydajy Gra je merosa cympyra. Kako
IbCHA [IPE/ICTAaBKa, HaKo 0Oalla N3BECHO CBETJIO HA LIE0 CIIy4aj, HUje Of CYIITHHCKOT 3Hadaja
3a xoHauHy o;tyKy ECJBII, ona he oBoM mpuimkoM OHTH 3aHEMapeHa.

23 3a kojy ce JOIHHje HCIOCTABHIIO 3 TO HHjE.
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U. Ocum Tora, y CTaHUILy je MPHUBEACHA U HEroBa cymnpyra (Apyru mou-
HOCHIIAI] TIPEJCTaBKe), Koja je Taja Owima y OCMOM Mecely TpyaHohe.
Heuunopyky je mocpenHo CyrepucaHo ja je W OHa M3JI0KEeHa TOPTYpH.*
VY TuM okonHOcTMMa M 0Oe3 mpucycTBa Opanuona, Heunnopyk mpusnaje
U3BpLICHC KPUBUYHOT Jena. To MpH3Hame je HEemTO KacHHUje TOHOBHO
U y TIpUCYCTBY OpaHMoOIla, fa OW Tra JOIHHUje TIOBYKAao, C 00pasIokKemeM
Jla Ta je Jao MO TOPTYpPOM, Ha 4eMy je YHOPHO MHCHCTHPAo A0 Kpaja
KPHBUYHOT MOCTYIKa NPOTHB Hera. Kao moka3 3a cBoje TBpImE aa je y
CTaHWIU OMO MOABPTHYT TOPTYpH Ipuiarao je oapeheHe yexapcke Ha-
nma3e (HapoduTOo Hayas ABOjulle ekcriepara w3 jyHa 2005. roamee), Koju
Cy yKa3uBall Jla Cy Ce KOJ Ihera MPUJIMKOM OOpaBKa Yy 3aTBOPY IOjaBHIIC
o3eqe Koje O MOTIIe HacTaTh Ha Ha4YMH KOju je Heunmopyk ommcrBao.

Jpyru xJpyyHH [0Ka3 TyKWiIalmTBa mpoTtuB Heunnopyka Omio je
CBEIOYCHE TAKCHCTE KOjH je U3jaBHO Ja je Y BpeMe yOUCTBa JOBE3ao /1Ba
NyTHUKA y OMU3UHY 3rpajie IIe ce 3J04MH JOTOIUO0, 1a HX je YeKa0 OKO
1oJja cata, a 3aTUM HX Of]Be3a0 y Heku kade. Mako y cBOM NpBOM HCKa3zy,
0Max HaKoH yOHMCTBa, TaKCHCTa HHje MOrao Ja HaBeAe HUjEAHY CIeL-
npUUHY KapaKTEPUCTHKY HHXOBOT U3IVIEAa, AeceTaK JaHa KacHHje ,,U3-
HEHaJa“ ce CeTHO HEKHX KapaKTepUCTHYHHMX LpTa (Koce, oONHMKa Hoca,
BUCHHE) Ha OCHOBY KOjUX je maeHTH(uroBao Heunmnopyka kao jemHor
0l MMyTHUKA y Takchjy Te Beuepu. Huje Oe3 3Hauaja ma je CBOj Apyrw,
WHKpPUMUHHIIYRN MCKa3 CBEOK Ja0 JOK je OO Y MCTPa)KHOM HMPUTBOPY
300r onTyX0€ 3a HeJlerajaHo nocenoBame HapkoTuka. Konauno, Heuunno-
PYK je TOKoM cyhema npeaounuo TPaHCKPHUIT pa3roBopa ¢ TAKCUCTOM (Ha
OCHOBY CHMMKa KOjH j€ TOKOM pa3roBapao HalpaBHO), KOjU j€ C IHM BO-
1o 2006. roxure, 10K je 61uo Ha cioboau, ouekyjyhu HacTaBak cyhema.?’
VY ToMm pas3roBopy, Kako ce M3 TpPaHCKpUITa (M CHHUMKA) jaCHO BUIU (U
qyje), TakcucTa npusHaje Heuunopyky aa ,,ra je nojuuuja NpuHyauia 1a
OKpHUBH ONTYKEHE 0] MPEeTHOoM Aa he oH caM OUTH ONTYKeH 3a yOUCTBO
rocrniohe U., na My je apora moAMeTHyTa U Ja je Jao u3jaBe Koje ra WH-
KPUMUHUILY JOK je Ouo npusenen™ (par. 112). Melhytum, usBoheme 1o-
Kaza MyTeM MpeciyllaBamka ayIno-Tpake cyq je 0e3 o0pasnoxema oa0Ho.

Kako je, y 0HOCY Ha HM3JI0KEHE OKOJIHOCTH, a Y CBETIY €BCHTY-
armHe moBpezne wi. 6, cT. 1, Ha koju ce Heunmnopyk mo3Bao, pe30HOBao
ECJBI1??® Hajnpe, 1 Ha HeKku HauwH jenaHocraBHuje, Cya je yTBpAMO ,,0a

26 IIto je 6Guna UWbAHA WSMHIUBOTHHA, AH j€, IPEMa FHEHHM HABOANMA, OHA
YUCTHUHY 61/IJ'[a U3JI0KEHA NMPUTUCHMMA J1a OITY>XXU MY’»Ka 3a IOMEHYTHU 3JIOYUH.

27 Mocrynax nporus Heunmopyka Guo je Beoma ayr u cioxes. Ipecyne cy us-
pMIIaHe U yKuJaHe, a MOCTyHaK ce, 300r 3axreBa 3a u3ysehe, HHje BOAMO HPEA MCTHUM
HPBOCTENIEHUM cyoBHMa. Ha 0BOM MecTy Omuc LIeNor cllydaja je OrpaHH4YeH caMo Ha OHE
Jerajbe Koju Cy of 3Hayaja 3a omtyky ECJBII y moreny nmoBpeze npasa Ha 00pa3ioxeHy
npecyny. nave, cama npecyna ECJbII uma 59 crpana.

28 Ymaue, y cBojoj mpencrapuu crpasbypmkom Cyxy, Heunmopyx je mcrakao ma
Cy My Yy HOCTYIKY Hpel YKpajHHCKHM CyloBHMa noBpeljeHa mpaBa u3 wiaHa 3 (3a0paHa
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Cy MoYeTHa NpHU3Hama NPBOT aIUIMKaHTAa W3Hyl)eHa JIOMUM TpeTMaHOM
KOjH je JOCTHIa0 HUBO TOPType y cmuciy wiaHa 3 Konsenmnuje.” Takohe
je mpumeheno nma cy momahm CyJOBM NMPHUXBaTWIIM Ta NMpU3HAKa Kao J0-
Ka3ze y oBoM ciy4ajy* (par. 260). U cxomHo cBOj0j, Beh ycTasbeHOj mpakcu
YTBPIHO je J1a ,,IpUXBaTamke M3jaBa Koje Cy HacTajie Kao pe3yirar TOpTy-
pe Kao JI0Kaza KOjU CIy)K€ 332 YCTAaHOBJbABAbE PEICBAHTHHX YMHEHCHHIA
y KPUBUYHHUM MOCTYILIUMA YUHU NOCHMYNKE ) YelUHU HenpasudHum He-
3aBHCHO O] FbUXOBE JIOKa3HE BPETHOCTH M HE3aBUCHO O] TOra Jia Jik je
kopuitheme HET03BOJBEHHX JI0Ka3a Omio ommydyjyhe 3a ocyhyjyhy mpe-
cyny* (par. 259). Ha ocnoBy tora, ECJBII je yTBpamo na je momHocu-
OLly Npe/CTaBKe TMOBpel)eHo MmpaBo Ha MpaBUYHO Cyheme, aam y oBOM
KOHKPETHOM CETMEHTY IIeJIOT CiIy4aja HHje ce 0aBHO TMpaBOM Ha 00pas-
JOKeHy npecyny (HUTH je, Tpeba W TO HallOMEHYTH, JICIIOBA0 CYHNPOTHO
JNOKTPUHU ,,9eTBpTe MHCTaHIe ). Tume ce mo3abaBHoO y HacTaBKy Ipe-
cyne, momro je Heunmopyk y cBOjoj mpencTaBiii HaBeo 1a je ,,Fherona
ocyza ol IPBOCTENEHOT cyla U BpXOBHOT Cyla KOjH je HeroBy mpecymy
MoJpKao Omila OYUIIIEAHO cinabo oOpasnoxkeHa (ill-reasoned)” (par 268,
nozaB. ayT.). OCHOBHM pasyior 300r Kojer je mpecyna Jiomie o0pasioxe-
Ha, CMaTpa MOAHOCWIIAIl MPEICTaBKe, jecTe (Apyru) KIbYYHHU JI0Ka3 IMpo-
THB Hera — HENOy3/1aHO CBeloYeHe TakcucTe. Kako je o TMM HaBomuma
pacyhuBao ECJBII?

Hajmpe, Cyn koHCTaTyje na, mpeMa HeroBoj Mpakcy mpecyhrBama,
,ACTIPAaBHO cIIpoBol)ere TpaBie 3axTeBa Ja ce ,,y Ipecyaama CynoBa u
TpuOyHala aJeKBaTHO M3JaXy Pa3jio3W Ha KOojuMa Cy 3acHoBaHW. Jlocer
Iy>)KHOCTH JaBarba pa3yiora MOXKe BApUPaTH Y CKIIaLy C IPUPOJOM OTYKE
1 MOpa OuUTH yTBplEHA Y CBETIIy OKOJIHOCTH cityuaja (par. 272). [Tortom,
Kao MTOo je To Hajuemhie ciryyaj, ToToBo kao MaHtpy, Cya napadpasu-
pa IOKTpWHY ,.9eTBPT€ WHCTAHIE, HarnamaBajyhu kako HHje HEeroBa
»QOYHKIMja 1a ce 0aBH Tpelikama y TOIIeay YM-CHUIA Wi MIpaBa Koje
Cy HAaBOZHO HaNpaBJbEHE Of HAIIMOHAJIHOT Cy/a, OCHM aKO THM Ipell-
KaMa HHCY YrpokeHa IpaBa Wi ciobone 3amrtuhene KoHBeHImjoM™...
HUTH je IHEroBa yiora ,,Ja yTBphyje, Kao MPUHIMIIHEIHO MUTamke, N1a
1 cy oxpeleHe BpcTe IOKa3a — Ha MPHUMEP HE3aKOHUTO NPHOaBILEHU
JI0Ka3u — NPUXBATJbMBU HJIM, TaK, 1 JH j€ alUIMKaHT KpUB WK Huje.>
[MuTame Ha KOje ce MOpa OATOBOPUTH jECTE Ja JIU je MOCTYNaK y LEINHH,

My4era H HeYOBEYHOT MOCTyMama), Wi. 5, cT. 1, 2, 3 u 5 (mpaBo Ha c10001y M CUTYPHOCT)
u 4l 6, ct. 1 u 3 (u). Byayhu aa je y ¢pokycy oBor uiaHka npaBo u3 4i. 6, cT. 1, To hemo
Ha cTaBoBe U oOpa3znoxema Cyaa o0paTuTH NaXxmy caMo y MOMIeNy MOBpea TOT WiIaHa.

2 ToBpeny unana 3 Kousennuje ECJBIT je o6pasnoxkuo y map. 154-159.

30" Jom ox ciyuaja Schenk, a To je BumBHBO U Y ciydajy Lisica, KOji cMO yKkpat-
KO TpHKa3zany, jacHo je na ECJbIl HHje mpeoKynupaH MHUTameM 3aKOHUmMocmu JoKasa,
OZIHOCHO H-ETOBE JIOMYIITEHOCTH Ca CTAHOBHINTA HAI[MOHAIHOT NpaBa. AJIM UTEKAaKoO je
3aMHTEPECOBAH Jla UCIUTYje Kéaaumem W TOY3JaHOCT NOoKa3a. Y mpBoM ciydajy Cynx ce
JPKH JOKTPUHE ,,4€TBPTE MHCTAHIE™, a y JPYTOM OZICTYIA O Hhe.
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ykJbydyjyhu ¥ mocrtynak npubaBibama 1okaza, Ouo mpasuuaH (Allan
v. the United Kingdom, 48539/99, par. 42)* (par. 273). Umak, cyn on-
Max MOTOM HEJIBOCMHUCIICHO KOHCTaTyje Ja je y3eo y 003up ,,KBaJIUTET
nokasza“®! (MUCIHM ce Ha MCKa3 CBeIOKa,’? TakCHCTe), ,,yKJbyduyjyhu U TO
Jla JTU OKOJIHOCTH TOX KOjuMa je MCKa3 Jart, Oarajy CyMmy Ha FHETrOBY
Moy3AaHocT u TauyHoct (B. Jalloh v. Germany, 54810/00) (par. 96). Ha-
xoH Ttora, ECJBIl ce ymymra y npoyeny moctymama aomahux cyqoBa
y OllelkUBamy TOT JoKaza. Y Be3u ¢ THM, CyJ KOHCTaryje: ,,...y Bpeme
WCIUTHBaWka o1l ucTpaxkupaua I. K. (Takcucra...) OMO je y TOJHIIN]jCKOM
3aJ[pKkaBamy 300T MpeKpinaja Koju ce Th4e onojHux apora. Kao mro je
MIPBY aIUTMKAHT TBPAMO (M Kao IITO je MOTBpHEHO 0 TPpaICKOT Cyaa y rpa-
ny Khmelnytskyi y npecymu o 5. maja 2005), uzjase 1. K. cy ce Memaie
y TOM oxpeheHOM mepHoay Ha IITETy NPBOT AIUIMKAaHTA. AIUIMKAHT je
Taxkohe ToJHEO Cyy aymuo-3aIiuc ca Pa3roBOpoM Koju je Bomno ¢ T. K., y
KOjUMa je KacHHje HaBOIHO MPU3HAO JIa je KIEBETa0 MPBOT alTHKAHTA MO
nputrckoM nonunuje. Cy/ Hasasu a Cy OArOBOPH CyJia MPBE HHCTAHIIE U
BpxoBHOT cyna Ha Te apryMeHTe usrenahyjyhe wimypu u neooeosapajyhu.
VY onbujamy HaBOAe MPBOT alUTMKaHTa O MPHUTHUCKY Ha CBEJOKa Kao He-
OCHOBAHE M y3 €BUICHTHpame Aa ‘HUje Owio nHpopManuja U3 Kojux Ou
MOTJIO OMTH 3aKJbY4eHO [ApyTaduje]’... CYIOBU CYy MPOITYCTHIIA J1a OTO-
BOpE Ha HECIIOPHY YMECHUILY MOJUIMjCKOT 3aApkaBama TI. K. 1 urnopu-
caly Cy MOCTOjame ayJuo 3aluca Ha KOju C€ M03Ba0 AIUIMKaHT HaKo je
Taj 3amuc OMO yKJbydYeH y crmuce npeamera’ (par. 276-277, mons. ayT.).
Haxon Tora, ECJBII ce ynymTa y concTBeHy JieTajbHy oyeHy KBaJUTeTa
TOT JI0Ka3a, TO jeCT MOY3JaHOCTH MCKa3a KJbYYHOT CBelOKa. Y TOj Hpo-
nenn Cyn ce To3WBa Ha CTaHAape Koje je moctaBuo y omnyuu Camilleri

v. Malta (51760/99)3 y k0joj je Ka0 OYMIIICIIHO HEOCHOBAH OI0AIMO MPH-
31 vy TeOpI/IjI/I JOKa3uBama, cMaTpa €€ Ja KBAJIUTET 6I/I.TIO KOjeF JOKa3a 3aBHUCH O]
KBAJIUTETa TPU HEr0OBa CBOJCTBA: PEJICBAHTHOCTH, KPEIUOMIHOCTH M JAOKa3HE CHAre J0-
ka3a (ymopeautu Anderson, Schum, Twining 2005, 60).

32 Kana je ped o kpeoubunnocmu UCKasa CBEIOKA, KA0 JOKA3HOT CPEICTBA, Y JIH-
TepaTypyu Ce HaBOJM Jia MOCTOje TPH arpubyTa TOT MCKa3a KOjH YTHUY Ha by (YHOpeIuTH
Anderson, Schum, Twining 2005, 66). To cy gepodocmojuocm ceedoka (KOIHKO Ce MOKE
BEPOBATH jEIHOM CBEIOKY C O03MpOM Ha HEroBa JHYHA CBOjCTBA, )KUBOTHY HCTOPH]Y,
JIPYIITBEHY peNyTauujy UTH.), 06jeKkmusHocm céedoxa (KOIMKO Ha MCKa3 CBEJOKA O OIa-
JKEHHM YMIbCHMIIAMa yTHYy H-ErOBe Ipeapacyne WM mpexyoehema o Tome mra ce 1o-
TOIMIIO) U CHOCODHOCM YynHOZ onadcarba (ONIITa CHOCOOHOCT Yyna CBEIOKA J1a OHaxajy
CIIOJBHH CBET, aJId U HErOBa KOHKPETHA CIIOCOOHOCT Y TPEHYTKY Kaja je 4YHEbeHHIA O
K0jOj ce cBemouM omakena). Kao mro ce MOrio BUIACTH Y ciy4ajy Ajdarié, a mpumeTnhe
ce u y ciyuajy Nechiporuk, ECJBII npuiikoM nporeHe KpeAnOMIHOCTH UCKa3a CBeIoKa
BOJIM padyHa yIpaBo O TUM aTpuOyTHMa.

3 Tpu cy crammapna y nuTamy: mpBo, goMahu CYZOBH Cy TOHYIHIH AETa/bHe
pasiore 3a CBOjy OIUTyKy Ja NPUIUILY TEXUHY ONTYXyjyheM Hckasy KIbYYHOT CBEIOKa;
JIPyTO, YCTaHOBJLEHO j€ JIa je M3jaBa JiaTa CBOjEBOJAHO; KOHAUHO, M3jaBa CE HUjE MCHmalia
TokoM uctpare (Nechiporuk and Yonkalo v. Ukraine, par. 278).
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TOBOP MOJHOCHOIA MPECTABKE HAa KIJbYUHO HHKPUMUHHIITYHE CBEOYCHE.
L, IpOIyCTHBII* OKOIMHOCTH citydaja Nechiporuk xpo3 ,,buiarep” THX
crannapna, ECJBII onemwyje: ,,...pBO, CYIOBU Cy OUTYYHJIU Jia MPUITH-
Iy TexuHy onTyxyjyhum mzjaBama r. K. 3anemapyjyhu cneruduune n
pelieBaHTHE YMIbEHUIIE KOj€ MOTY YIPO3HTH HHXOBY IOY3/IaHOCT U Ipe-
IIM3HOCT; Jpyro, HUKaJna HHUje YBepJbHMBO yTBpheHo aa je r. K. uspaszuo
CBOjEBOJHHO TE CTABOBE — YMELCHHUIIA IITO j& HACTABHO C TUM MPHUCTYIIOM Y
Cylly MOXe YKa3MBaTH Ha KOHTUHYHPAHO 3aCTpaIllUBambe; KOHAYHO, U3jaBe
r. K. cy mocrajane cBe HENMoBOJbHHUjE 3a MPBOT aljIMKaHTa OJf BpEMEHa
WCTIUTUBAKA HANajbe, KOMHIMIUPAjyNH C HEroBUM MHPUTBOpOM™ (par.
279). Ha ocHoBy cBera tora, Cyn 3akjbydyje ,,Ja je, uruopuiryhu crert-
npuuHe, yMECHEe M BakKHE MpHMeade MOAHOCHOLA MpencTaBke, qomahu
CyZI TIPOITyCTHO J1a U3BPIIH cBOje obaBe3ze m3 wiana 6 (1) Konsenmmje®,
T€ Ja y TOM IOIJIey MTOCTOju ToBpeaa Tor wiaHa (par. 280-281), To ject
Iia je moBpeheHo mpaBo Ha 0OPa3IOKEHY MPECYILY.

Konauno, umajyhu y Bumy Ty, and W Apyre NOBpeAe TpaBa U3
KonBeHnyje y ToM NOCTYIIKY, Kao H ,,M3y3€THO 030UJbHE U y3HeMHpaBajyhe
OKONTHOCTH ciydaja“, ,,Cyn cMarpa na je, pagu oarosapajyhe 3amru-
T€ JbYyACKHUX IpaBa, HEONXOXHO Aa ce 0e3 oxjarama OMOryhH IMOHOBHO
cyheme (Koje YKpajuHCKH TPOIUCH JOIYINTa]y) YKOJIUKO ITOIXHOCHIIAI]
Npe/cTaBKe TO 3axTeBa. 1o cyheme Mopa OMTH y CKIamy ¢ Mpoley-
paTHUM W MaTepujaIHUM jeMCTBHMA Koja cy rapaHToBaHa uiaHoM 6 (1)
Kongennje* (par. 297).

Ha cymupamo. Y npeamery Ajdari¢, ECIBII je omnyuno na je mo-
CTyIIaK HeMpaBWYaH 300T HEMOCTOjamka J0Ka3a 3a JoHollewme ocylhyjyhe
TIpeCy/e jep je OIleHHO J1a je jequHH ToKa3 Ha KOjeM ce OHa 3aCHHBA HEIo-
y3paH. [pyrum peunma, Cyq je IOMEHYTY Ipecyy, IpeMa He U3pUIHTO,
OIIEHUO Kao HEHCTPaBHY, OTPEIIHY H, Y KPajib0j INHHjU, CYTICTAHTHBHO
HenpaBuuHy. CBakako, ECJbIT Huje mMorao, kao mro Ou TO MOrao Haim-
OHAJIHU Cy, JAa HaBeJAe Jia je OAjyKa Cylda HeHCIpaBHa 300T MOTPEeLIHO
WIN HEMOTIYHO YTBp)EHOr YME-EHHYHOT cTama, Beh ce mo3Bao Ha Mo-
Bpemy TpaBa Ha o0OpasjokeHy mpecyay u3 wi. 6, cT. 1, oOpaznmaxyhn
CBOJy OMJIYKYy THME 12 ,,HaIlMOHAJIHH CyAOBH HHUCY YOIILUTE WIM HHUCY Y
JIOBOJBHO] MEPH OJITOBOPIIIN Ha HaBOJIC OI0paHe y MOIVIey HEMoy3/AaHo-
ctu nokasza“.> YuHu ce aa ce ucto, mutatis mutandis, MOXe YCTBPIAUTH U
3a ciyuaj Nechiporuk.

Honajmo u oBo. Ilpecyne y cmyuajeBuma Ajdari¢ 1 Nechiporuk,
9Hje Cy OKOJIHOCTH ,,3y3€THO 030WJbHE M y3HeMupanajyhe®, prima facie
U3IIeajy Kao HeMpaBUiHe, U TO Y CYIICTAHTHBHOM CMHCITY, TOTOTOBO aKo
ce UMajy y BUY BeoMa CTpOTre Ka3He Koje cy u3peueHe. Y ob6a ciydaja (y
MIPBOM Y TIOTIIYHOCTH, a Y IpyroM y u3BecHoj mepu) ECJbII He 6u morao

34 Cnmuno pesonyjy IMajunh  Bankosuh (2012, 791-792).
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Jla 3aIITUTH TpaBa MOJHOCHIIAIA MPEACTABKH Ja ¢ HHje M03Ba0 Ha IO-
Bpedy 4. 6, CT. 1, OMHOCHO Ha TIOBPEY MpaBa Ha 00Pa3IOKEHY MIPECYY.
CBojeBpCTaH MapaJioke je, MehyTuM, YMmCHUIIA 1a CE YIPABO Ta] 4JaH,
Mehy cBuM apyrum unaHoBuMa KoHBEHIMje, OANMKYje TUME Ja IITHTH
npoyedypanna npana. Jlakie, kao mTo je Beh pedeHo, ITUTH MPOIEHY-
paJiHy, @ HE CYIICTAHTUBHY IIPABUYHOCT.

6. BAKJbYHAK

KonBeHnyja He jaMud HM3pUYMTO HHM NPABO Ha IMOY3IAHOCT J0-
Kasza, a jOIll Mame Ha UCHPaBHY OIUIYKy (correct judgement). 3aro je
Pa3yMJBHBO J1a MUTaka MPOLICHE YHEHLCHUIIA, KOja YIIIABHOM MPOU3JIa3e U3
HaBOjHE Hemoy3xaHocTu Jokasza, ECJbII HauenHo cMarpa HayiexHomhy
HanoHanHux cynosa. Crora, BehinHa mpuroBopa o moBpeAu wiaHa 6
300r HEMOy3/JaHOCTH JIOKa3a OuBa on0ujeHa y3 obpasnoxeme qa ECJbIT
HHje CyI Y4eTBPTOr cremeHa. Y ciydajeBuma Y KojuMa Ce TOJHOCHOLH
NpEICTaBKe HpI/ITy)Kny Ha KBaJIUTET JI0Ka3a KOje je MPUKYIHIa ONTyx0a,
Cyn uemrhe npoueH)y]e Jla 1 Cy Y KOHKPETHOM IOCTYIIKYy 00e30eheHe
npoueaype Koje OM OKPHBJBEHOM MPYKWJIE MOTYRHOCT AEIOTBOPHOT
OCIIOpaBarba TaKBUX JI0Ka3a, a pel)e MOHOBO MpOIeHkYje KBAIUTET CaMUX
nokasa. MehyTuMm, Hekama ra umak mporemyje.’® 36or Tora ce Moxe
3aKJbYYHUTH JIa j€ YCIIOCTaBJbakheM IpaBa Ha oOpasnoxeny mnpecyny Cyn
y Ctpaz0ypy nomiao y mosuiyjy Jia y CiOpoBHMa y KOjUMa je TO MpaBo
NPEKPIICHO, MPUIKKOM JIOHOIICHa CBOje OUTYKE, OJCTYIa OJ JOKTPUHE
,,AETBPTE MHCTAHIIE jep Taja MOHEKaJ 3aja3d y HauMH Ha KOju Haluo-
HaJIHU Cyll 0Opa3naxe peliemha MojeAMHUX MPaBHUX U (PaKTHUKUX MUTamka
U HY)KHO pa3MaTpa U caM KBAJIUTET THX pPCIICHa, a HE CaMO HUXOBOT
obpasnoxema. Hu cam Cyn To He ocriopasa.

IMoacetumo ce, yocramom, craBa ECJbII wu3Heror y cnyd4ajy
Schenk, xoju cMo moMeHynu y TpeheM OIeJbKY: ,...pyHkuHja Cyna Huje
Jna ce 0aBU MOTPEIIHMM OJIrOBOpHMa Ha (PaKTHYKa WM MPaBHA MUTamka
KOj€ €BEHTYAHO Jaje HAIIMOHAIHH CYIl Y HEKOM IOCTYIIKY, OCUM VKOTU-
Ko mume Hucy nogpehena npasa u cnob6ooe koje Konsenyuja capanmyje’
(Schenk v. Switzerland, 10862/84, par. 45).37 A contrario, yKOIMKO Cy

3 Vmopenuru Iajuauh, Bankosuh 2012, 767.

36 Kpamuret 10Ka3a Mopa GUTH y3eT y 063, YKIbYdyjyhH U TO 1a JIH OKOITHOCTH

MOJ KOjuMa Cy J0Ka3W NpUOaBbEeHHU JOBOAEC Y CyMIbY IOY3IaHOCT M MPELU3HOCT J0Ka3a.
IIpoGieM MpaBUYHOCTH CE HE MOjaBIbyje HyXKHO Kaja JOKa3H HHCY MOAPIKAHU JONATHUM
MaTepujaioM, il ce MOXe 3a0eNexKUTH Aa y CIydajy Kaja Cy DOKa3Hu BeOMa CHaXKHU U
HEMa PH3HKa Ja Cy Heloy3[aHH IOCTOjH Marba MmoTpeda 3a JomaTHUM Jokaszuma‘ (Bykov
v. Russia, 4378/02, map. 90).

37 Vnm, kaxo To cTOju y jenmHoj HOBHjoj mpecyn, ,,Huje dymuximja ECJBII xa ce
6aBM rpelIKkaMa y IpMMEHH NpaBa WIH y BE3M C YHIEHUIIAMA KOje Cy HAaBOJHO MOYMHMIN
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MOAHOCHOLY TIpelcTaBKe npaBa U cinoboxe u3 Konsennuje nmospelenu,
Cyn he ce Tum nuramuMa no3abdasutu. Unu, npeunsnuje peueHo, Cyxn ce
He 0aBM OLICHOM J0Ka3a WM TyMaueHheM HAalMOHAIHOT MpaBa, OCHUM aKo
j€ HaIlMOHAJIHHU CYJl CBOjOM OLIEHOM JI0Ka3a MJIM TyMadeHheM IpaBa y3po-
KOBao moBpedy mpasa u3 KonBenuuje. A Tume je mospeheHo mpaBo u3
KonBeHmyje u kana je moBpeheHo mpaBo Ha paBUYHO Cyheme, OMHOCHO
npaBo Ha oOpasnoxkeHy mpecyay.’® A mpaBo Ha 00pa3ioXkeHy Hpecymy,
To je ECJbIl HecymMBHBO MOTBPAMO, KPLIM CE HE camMoO Kaj pasjiora 3a
npecyay Hema Beh U Kaza je oOpasiiokeme apOuTpapHO MM HEPa3yMHO.
A na 06u ce yTBpOWIO Ja je 00pasiokeme TAaKBO, MOpa C€ Hpemy3eTH
olLleHa JI0Ka3a (WK MPaBHUX CTAaBOBA) KOja Cy y 00pa3noxemy HaBeleHa
Y Ha OCHOBY KOjUX je Tpecynia JoHeTa. TakaB KpajibH 3aKJby4ak je y Cy-
MIPOTHOCTH C JOKTPUHOM ,,9e€TBpTe MHCTaHue". Y ckmany ¢ tuMm, ECJbII
TaJa HECYMIbHBO IOCTYIAa Ka0 MHCTAHIMOHHU Cya (6apeM y y)KeM CMHCITY
3HauCHa Te pedyd Koje oHa uMa y mokrpunu Cyna y CtpasOypy). [Ipema
Tome, kana Cyn pasmarpa noBpezie KonBeHiyje npema . 6, cT. 1, oH je
y IPWIHIH Ja JIeNNyje Kao Cy[ BUIIET cTerneHa. To Huje ciny4aj Kajia je ped
0 moBpenaMa Japyrux wianosa Konsenuuje.*

VY nexkum npecynama Cyna y kojuMma je yTBpheHa rmoBpea npasa Ha
o0pa3oxkeHy npecyay, TO HHje TOIHKO OYHUTIIEAHO jep Ce IIPEUCTIUTY]Y Ha-
LIOHAJIHE IIPECyJIe KOj€ CY TOIMKO KOHTPAIUKTOPHE WM IPOU3BOJBHE J1a
ce unHM Kao aa ce ECJbII Huje ynymrao y oneny GpakTHIKUX U TPaBHAX
3akJpydaka nomaher cyna. To cy, Ha HEKM HauWH, jeIHOCTaBHU CITy4ajeBH.
Wnak, jacHo je Ja HU y TUM ciy4ajeBuMa 3akiby4ak Cyna O OYMIVIETHO]
KOHTPaAUKTOPHOCTH WM apOUTPAapHOCTH, Kao y CllyyajeBUMa XHpBHCa-
pu u Pymns Topuxa, nHe 6u morao ma ce monece na ECJbII vuje menmo
(hakTHUKe pasziore 3a Mpecydy WIH Ja HHje TyMmMaduo jgoMahe mpormmce.
Wnak, MHOTO je 3Ha4ajHHje IITO Ce y Marmbe OYHUITICTHIM MTPpUMeprUMa KOH-
TPAIUKTOPHUX WU MPOU3BOJBFHUX paznora 3a mnpecyny ECJBII ymymra y
JeTajbHEe aHaJh3€¢ YMIbCHUYHUX (2 KaTKaJ U NpaBHHUX) MHUTamba Kako Ou
WCIUTA0 Ja JI je moBpeheHo mpaBo Ha 00pa3NokKeHy Mpecymy, na O y

HAI[MOHAIHH CYJJOBH OCHUM U Y MEPHU Y K0jOj Cy Te IpellIKe MOIJIE TIOBPEUTH IpaBa U CJI0-
6one 3ajamuene Konsenmjom™ (P. G. and J. H. v. United Kingdom, 44787/98, par. 76).

3 Toncehamo Ha popmynawnjy us npecyne Ajdarié¢ (par. 32): ,,Cyxn ce y Haueny
Helie yMelary ako je MoCTyIaK y HETHHH OHO TMOLITeH Kako TO Tpaxu wiad 6 (1), ocum
aKo OJUTyKe Koje Cy JNoHenH AoMalil CyJ0BH H3IVe[ajy NPOM3BOJbHE WIIM OYHUIVICIHO He-
pasymHe.

3 Jla Cyn xana roBopu o ,,ioBpehennm npasuma n3 KonseHnuje™ y curyanujama
KaZa omnydyje na (He) menmyje Kao Cya ,,9eTBPTEe MHCTAHILE® MHUCIH 3alpaBO Ha MPaBoO
Ha o0pasioxeHy Hpecyay W, IIMpe, Ha MPaBO Ha NMPaBUYHO cyheme, jacHO je BUIJBHBO
U3 OBUX HaBoja m3 mpecyne Jlanmaxomen: ,,...CBe JDOK je KOHAUYHA OMJIyKa 3aCHOBaHA Ha
Yenoeumoj u NOMNYHoj npoyeHu ceux pereeanmuux ¢axmopa... ona Hehe OnTH MOATOKHA
uciutuBawy Cyna; y Be3u ¢ tuM, Cyn HOHaBJba Jia HUje HeroBa (yHKLIHja na ce 0aBH
TpelIKaMa y YHIiCHUIAMa M IpaBUMa Koje Cy HaBOJHO MOYMHWIN HAIIMOHAJIHH CYHOBH'
(Lalmahomed v. the Netherlands, 26036/08, map. 37) (moas. ayT.).
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THM CJIy4ajeBUMa 3auCTa MOCTYNAa0 Ka0 MHCTAHIMOHM CYI, ¥ TO HE CaMo
y YKEM CMHUCIY JIOKTPHHE ,,YeTBPTE MHCTaHIE" Beh Kao BULIM Cy1 KOju
3aXTeBa Jia ce MOHOBU cyherme u 1€ (aKTo MOHUINTABA IPECYIY HHKET
cyna (cnyuajesu Ajdari¢ w Nechiporuk and Yonkalo).*°

Axo 3amuciaumo cucteM KoHBeHIMje kao cBeT 3a cebe, oHna Ou y
TtoMm cBety ECJBII 6no TBphaBa y k0joj cTONyje HajBUIIM ayTOPUTET (Ha-
paBHO, HE W HajBHIINIA BJIACT) TOT cBeTa. M meroa Ou yiora y meMy Omia
Hajuemhe KoHTpoiHa, pele KopekTuBHa, a Hajpehe ynpaBibauka. M ako
MI0CTOj€ Bpara Koja jacHO IITUTE U 0fBajajy ,,rBphaBy* ECJBII ox ocrart-
Ka CBeTa KOjU YHMHE HAI[MOHAJIHU CYJOBH JApKaBa WIAHWIA, OHJA Cy Ta
Bpara Ha4yeJo CYNCUAWjapHOCTH U JOKTPHUHA ,,9eTBPTE MHCTAHIE . A aKo
MOCTOjH ,,yIapHHU OBaH* KOjH je MOTOo/aH Jia MpoOHje Ta Bpara, OHJA j& TO
npaBo Ha obpasioxeny npecyay.*! HapaBHO, ¢ TOM pasivKoM y OJHOCY
Ha TIOMEHYTO mMopeheme MTO Wera He KOPUCTU CIIOJbHU Hamajad, Hero
j€ CKIIOIUBbEH W yNoTpeOJheH M3HYTpa, U3 came ,,rBphaBe”. Huje, makie,
ped o Tome na ECJbII, xama yTBphyje ma mu je Jomnuio 1o moBpee mpana
Ha 00pa3NoKeHy Mpecyny, KaTkajaa ,,3a0aca’ y MHCTaHIIMOHO pa3MaTpame
npecyaa nomahux cygoBa. Huje y muramy ciaydajHO WIM U3Y3€THO Ha-
METHYTO OJICTyHark¢ O]l TOKTPHHE ,,9eTBpTE WHCTaHIEe . Ped je o Tome na
je y uusy npecyna ECJBII camo npaBo Ha oOpasnoxeny npecyny Gopmy-
JIMCA0 TaKO JIa OHO no cebu OACTyNa of Te Aokrpune.*? U 1o Hekana Huje,
a Hekan jecre ounnienHo y npecynmama ECJbII y kojuma ce omrydyje na
7 je To mpaBo noBpeheHo wim Huje. AKO ce BpaTHMO OIUCaHoj Metado-

40" Tesa Kojy m3noce Burkayckac u JIHKOB 1a Cy TaKBH ClIy4ajeBH PETKH U a OHU
HaveHO He Memajy npupony nenoBama ECJBII He ofjammaBa TakBe CilydajeBe HHTH
pazjammaBa oTkyna onn yormre y npakcu ECJBII (Bumetn Vitkauskas, Dikov 2012, 85).
IpBo, HUje cacBUM TauyHO 1@ Cy OHM TOJNUKO peTku. Camo 300r OrpaHHYEHOr MPOCTO-
pa HHje Moryhe MOMEHYTH joIl HEKe CIMYHE CilydajeBe kao mro cy Kaprenko, Bikov,
Horvati¢, Laska and Lika v. Albania utn. Jlpyro, 4ak ¥ Ja HX je caMO HEKOJHKO OBJIE
aHaJM3UpPaHO, MOpaslo OM 1a ce o0jacHH 3aIlTO TH CIy4ajeBH, MpeMla aTHIHYHU, HUCY
cayuajnocmu. U tpehe, ako Beh HuCy cirydajHOCTH, 3aIITO CE€ M MOJ KOJHM YCIOBHMa
ECJbIl y mux ymymra.

4 Tpeba narmacutu na ECJbII, HapaBHO, HE TIOCTyNa y c8akoM CIIydajy y KojeM

yTBphyje moBpeny mpaBa Ha 0OpasiIoKeHy Mpecyny Kao Cyx ,,ueTBpre uHcTaHue . IIpu-
Mepa paid, y ciyuajy Lleposuiex u booscuunux Cyn je yTBpAUoO ja je To npaso nospeheHo
jep je mpecyny u3peKao Cynuja KOjH je TIOTOM OTHINAO y MEH3H]Y, a 00pasiokKeme Ipecye
Hanucaje Cy, HaKOH JIBE TOAMHE, CyAUje KOje HHCY YYeCTBOBAJlC y HMOCTYIKY, U TO CaMo
Ha ocHoBY cmuca npenmera (Cerovsek and Bozicnik v. Slovenia, 68939/12 and 68949/12,
par. 41-42 u 47). Ha npeu nornen je Beh jacHo na ce Tom npuiaukom Cyn HHje ymymTao
Y TO KaKo je HAIlMOHAJIHU TPUOYHAN pelno (pakTH4Ka U IpaBHA MUTamka, TO jeCT HHjE MO-
CTyNao HHUTH je UMao rnorpede /a MoCTyma Kao Cyx ,,YeTBPTe MHCTaHIEe .

42 Cyn gecto xopucTH hopMyITanujy ,IHTame 0 TOME Aa I je CyX 00e36eHo pas-
JIOT€ 3a CBOjY Ipecyay Moxe OMTH yTBpH)eHO HCKIbYYMBO y CBETIY OKOJHOCTH CIy4aja...“
(Pronina v. Ukraine, par. 24). A kao ImTO je HATOMEHYTO, aKO CE HCITUTY]y OKOJHOCTH
clly4aja, TO HE 3HaYM HUINTA JPYro HEro Jla ce MCIMTYjy M3HETH JOKa3H, 3aKJbYdLH O
(aKTHYKOM MHTAIY M MPABHH CTABOBH KOjH CY 3ay3€TH Y TOM KOHKPETHOM CIIy4ajy.
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PH, Kao U CBaKH ,,yIapHU OBaH U OBaj je KOHCTPYHCAH TaKO Ja MpoOuja
Bpata TBphaBe, TO j¢ y HEroBoj ,,IPUPOIH ‘.

Ha 3axspyunmo. Beh mpu kpajy mpBor ozfespka, HaOpojalll CMO HEKe
n3azoBe U nurTama ¢ kojuma ce ECJBII cyowaBa, Ha Koja ce jomn yBek
Tpake OArOBOPH, M HArOBECTWJIM J1a T€Ma OBOI YJaHKa MMa OJIMCKe Be3e
C HEeKUM 0f] THX IuTama. Hagamo ce na je mpenysera aHaiu3a JOKTPUHE
,»4E€TBPTE MHCTAHLE y CBETIY IOBPEAE NpaBa HA 00pa3NoXKeHy MPECyny
jacHO yKa3zaya Ha IPUPOAY U 030MJBHOCT THUX MUTama: 0f e(heKTHBHOCTH
nmpaBa n3 KouBenmuje m moryhHoctu rpalhaHa apxaBa YroBOpHHIIA Ja
3alITHTE CBOja IpaBa, M0 €()UKACHOCTH HETOBOT paja M Hajuocie 10
JIETUTUMHOCTH H-ETOBUX OlulyKa. Ha Kpajy wiaHka Hema mpocropa na
ce 0 TUM IHTamHMa Jajbe pacupaiba. Taj mocao he ce octaBuTH 3a
HEeKy ApYyry HNPWIMKY WM 3a Hekor apyror. Mnak, xaoda je y numarpy
necumumnocm Cyoa, Halll 3aKJbYYaK yKa3yje Ha jeIHY KOIUKO 3aHUMIBHBY
TOTUKO ¥ HECMOPHY YHMIbEHHUIy: Oyayhm na y TOjequHMM oJuTyKama
MTOBOZIOM TIOBpeze MpaBa Ha oOpaznoxeny npecyny ECJbII mecymmuBo
OZICTyIa Of1 CBOT yoOmuajeHor ((popMaaHOr*) JIErHTUMAIHOHOT TEMEJba,
OJIMYEHOT y IOKTPHHH ,,4€TBPTE MHCTAHLE , Hy>KHO j€ /a TaKBE OAIYKe
CBOjy JISTHTUMHOCT 3aCHYjy Ha ApPYyTroj CTpaHu. A Ha moj Opy2oj cmparu
He ocmaje Huwma Opy20 OCUM FUXOBE CYWMUHCKE UCNPAGHOCHU,
Koja ce jeOuno moodice ymepoumu u npenosHamu y ruxo8umM 6a/baHum
obpasnodcervuma. Tako ce, Ha U3BECTAH HA4YMH, KPYT 3aTBOPHO. Jep, Kao
ITO je Beh UCTHUIIaHO Kajia C€ TOBOPUIIO O 00Pa3IoKEHY YOIIIITE, IIPECYIe
(v cymoBHW TeHepasiHO) 3a/100Mjajy MOBepeme jaBHOCTH (TIa M CTpaHaKa)
U CTUYY JITUTUMUTET W ayTOPUTET IyTeM BaJbaHOT OOpa3lioKemba.
VYocranoM, JETUTHUMHUTET W ayTOPUTET Mpecyda ceéaxkoe TpuOyHaia,
0MO OH HaUMOHAJIHM WIM Mel)yHapooHM, BEJIMKUM JAEIOM IOYMBa Ha
BUXOBOM oOpaznoxkemy. Ha Tome mHcuctupa u ECJBII y cBojoj mpakcu
OUTyYHBama y CllyyajeBUMa IOBPEAE IpaBa Ha OOpa3JIOKEHY MPECyLy,
,IIpOBepaBajyhn oOpasnmoxema Tmpecyda HAIMOHATHHMX cydoBa. Ha
TOM HCTOM TE€MEJbY 3aCHHBA CE€ JIETHTUMHUTET U AyTOPUTET U HETOBUX
COTICTBEHUX Tpecyla y ciydajeBUMa Kaja npecyhyje Kao MHCTaHIMOHU
CyIl y BE3H C IIOBPEIOM IIpaBa Ha 00Pa3JIoKEeHy MPECyny.
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Hp bopko Muxajnosuh, LLM."

[MOCEBHE JIY>KHOCTHU V TIEPMOY PU3UKA
OJ1 CTEYAJA

Ipeomem 0602 pada je awanuza Kapakmepucmuka U 3HAYAjA UHCIUMYymd
NOCEOHUX OYIHCHOCMU NpeMd NPUBPEeOHOM OPYUWmey y JeOHOM 6eoma CneyugpuuHom
nepuooy nocio8arsd, Koju HA3u8amo nepuooom pusuxa o0 cmeuaja. Haxon kpamkoe
U31A2arba 0 OCHOGHUM OCOOUHAMA UHCMUMYMA NOCEOHUX OVICHOCMU, aAymop pas-
mampa epemencko oopelere u cneyuguuHocmu nepuoda puzuka o0 cmeuaja. Y
Haj3Hauajuujem Oerny pada aymop aHAIu3upa ocoOeHocmu nOoCeOHUX OYHCHOCMU Y
nepuody pusuka 00 cmeyaja, u mo y no2iedy cybjekama, oojexma, 8pcma u 0020-
eopHocmu. Llum ose ananuze je NpeeHcMEEHO OYeHA OCHOBAHOCHU CMBAPArbd NO-
cebHe npasHe pe2yiamuge NOCeOHUX OYICHOCMU Y nepuody pusuka 00 cmeuajd, Kao
U HEONXOOHOCMU NPULA2OheHO2 MyMayera u npumere nocmojehe pezyramuee y mom
nepuody nocnoearea. Aymop 3axsmyuyje 0a y CpNCKOM npasy, y 060M MPEHYMKY, He
nocmoju nompeba 3a cmeapar.em nocedHe nPagHe pe2yiamuge NOCeOHUX OYICHOCIU
V nepuody pusuxa 00 cmeuaja, anu ucmuuye oa je npunazoleno, opyeauuje, cney-
upuyHo mymauere me pezynamuege, y ckiaody ca 0COOEHOCMUMA Nepuooa pusuxa 00
cmeuyaja, moeyhe u 6eoma KOpUcHo.

Kibyune peun: [locebne Oyoicnocmu npema npuspedHom opywimsy. — Jlyscrnocm
naxcroe. — Jlysrcnocm aojannocmu. — Ilepuod pusuxka o0 cmeuaja. —
Ilpemehu cmeuaj.

1. YBO/J
[locebHe nyXHOCTH HpeMa MPUBPEOHOM IpPYIITBY Cy 3acebaH
IIPaBHU MHCTUTYT KOMIIAaHHU]CKOT IpaBa, KOjU JONPHUHOCH pellaBamy He-

Aytop je nmomnent IlpaBHor dakynrera YHuBepsutera y Kparyjesuy, bmihaj
lovic@jura.kg.ac.rs.
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Bopro Muxajmosuh (ctp. 196-228)

KHX OCHOBHHX W Haj3HauajHUjUX MpoOJeMa W MHTamka Te€ TpaHe IpaBa.
OCHOBHH 1IMJbCBU YCTaHOBJbABAa TOT MHCTUTYTA CY OTPaHUYCHC JTHC-
KPEIMOHUX OBJamhema Jla Koja HEMOCPEIHO YIpaBibajy IMPHUBPEI-
HAM JIPYIITBOM, )l M CBUX APYTHX JHIA Koja MMajy 3HadajaH (mocpe-
JlaH) yTUIaj Ha (QyHKIIMOHUCAhE W MOCIOBAKE MPUBPEIHOT IPYIITBA U
yCIIOCTaBJbakhbe MEXaHM3Ma 3a M3jefHavYaBame (moucroBehuBame) MHTE-
peca THX JIMIIa U IPUBPEIHOT IPYIITBA, KA0 MOCEOHOT MPaBHOT CY0jeKTa,
OJTHOCHO HETOBHX YIaHOBA. Tako oIpesieJbeHH IIMJbEBH yKa3yjy Ha HECIO-
paH 3Ha4aj MOCEOHMX JYKHOCTH y CBHUM TIEPHOAMMA HACTaHKAa U pa3Boja
npuBpenHor apymrea. M 1ok cy ymora M 3Ha4aj MOCEOHHMX JY)KHOCTH,
Kao ¥ HHX0Ba PUMEHa, PEJIaTUBHO jacHO onpeheHu y TPBOM, MOYETHOM
Mepuoay — MEepHOly OCHHBAMkha U HACTaHKA, KA0 U Y PEIOBHOM MEPUOAY
MOCTIOBamha MPUBPEIHOT JPYIITBA, TO ce He Ou Morio pehu 3a jenaH Be-
oma crenupuyaH MEpUo MOCIOBamka, KOjU y OBOM pajay Ha3MBaMo Iie-
pHoIOM pu3uKa of credaja (,,nperehu creuaj*).! Taj mepron mocaoBama
¥Ma TIpecylaH 3Ha4yaj 3a Jajby CyIOWHY MPUBPEIHOT APYIITBA M OPOjHUX
cy0jekaTa KOju ce CMaTpajy HOCHOIIMMA HHTEPECa Y BE3U Ca MOCIOBAKHEM
npuBpenHor apymTBa (crejkxonnepu). Hamehe ce morpeba 3a jacHUM
neUHUCAkEeM U aHAIM30M MIEPHOJia PU3MKA O CTEYaja, IITO je TOCeOHO
BaXHO 3a 3eMube TomyT CpOwmje, y KojuMa Cy IOCIIOBHE TEIIKOhe ToTo-
BO Hewn30exaH MpaTwial] oCcloBama OpOjHUX MPUBPEIHUX CyOjekara, a
y3pOKOBaHE Cy NMPBEHCTBEHO HU30M HETaTUBHHX TPXKHIIHUX OKOIHOCTH.
[Mepuon puzuka of crevaja obenexkeH je MHOTMM HejacHohama u jiuite-
MaMa, TOYeB Ol FHeroBor neduHmcama (CaapKUHCKOT M BPEMEHCKOT),
ma JI0 eBeHTyaJlHe MoTpebe 3a CTBapameM U MPUMEHOM MOceOHE MpaBHE
perynaTuBe y TOM HEepHOAY MOCIOBama, OMHOCHO moTpebe 3a crenuduy-
HHUM, Maibe WM BUIIC APYTadyljuM, TyMa4eheM U MPUMEHOM KIIACUYHUX,
JI0OpO TTO3HATUX WHCTUTYTa KOMITAHH]CKOT TIpaBa TOKOM Tpajama TOT IIe-
prona nocioBama. OCHOBHHU MPEIMET OBOT pajia je yTBphUBame KapakTe-
PHCTHKA M 3Hayaja MHCTHTYTa MOCEOHUX JYKHOCTH IpeMa MPUBPEIHOM
JPYIITBY Y TMEPHOIY PU3HUKA O CTeuaja.

2. O IIOCEBHUM NYXHOCTUMA ITIPEMA ITPUBPEJJHOM
JAPYILTBY

[locebHe nyxHOCTM TpeMa MPHUBPEIHOM [PYIITBY HACTaje Cy U
pasBmiIe ce Kao 3accbaH W BeoMa 3Ha4dajaH MHCTHTYT KOMIIAHHU]CKOT TIpa-
Ba MPBEHCTBEHO Y aMEPUYKO] CYJICKOj MPAKCH W MPaKCH APYIHX 3eMalba
aHIIIOCAKCOHCKE TMpaBHE Tpajauiyje. Mako cy MojelMHu MojaBHU OOIHIN
moceOHux AYXKHOCTU OJaBHO IIO3HATH U Yy 3€MJbaMa KOHTHHCHTAJIHOCB-

3a motpebe oBOT pana Ha3MBE ,,IEPHOJ PH3MKA OJf CTedaja“ u ,,uperehu crewaj*
KOPHCTHREMO y 3aMEHJbHBOM 3HAYCHY.
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POIICKEe IpaBHE TPaAMLHje, OHE CYy Y TUM 3eMJbamMa YOONMuYeHe y 3ace-
0aH MpaBHM MHCTUTYT KAaCHHjE, a NOA CHAKHUM YTHUIIajeM aHIJIOCAKCOH-
CKOT' mpaBa. 3aTo C€ OHE CMaTpajy M MOXKAA Haj3HAYajHUjUM HPUMEPOM
MpaBHE TpaHCIUTaHTanuje y kommnanujckoMm mpaBy (Fleischer 2005, 380;
BacuseeBuh 2004, 144). U3 Te unmeHUIle MPOW3NIIa3d W KOHCTAaTaldja
Ja y CaBpEMEHOM YIOPETHOM KOMIIAHHjCKOM MpaBy HM3Mely IHOjeInHHX
NPaBHUX CHCTEMa HE IOCTOj€ CYIITHHCKE Pa3jInKe y OCHOBHHUM KapakTe-
pHUCTHKaMa, BpCcTaMa M eJIeMeHTHMa HHCTUTYTa noceOHux aykHoctu. Ho,
KaKo JieTajbHa aHajIu3a MOCEOHUX TYKHOCTH CBAaKaKO HHUje MPEIMET OBOT
pana, u3noxuheMo y KpaTKuM LpTama caMoO HEKOJIMKO BaYKHUX YHH-CHHULIA
BE3aHMX 32 OB3j MHCTUTYT, @ OHE CE€ THYY CyOjeKTa W o0jeKTa MoceOHNX
IyXHOCTH, OCHOBHHMX BPCTa MOCEOHUX IYKHOCTH, Ka0 M OITOBOPHOCTHU
3a CiIy4aj MOBpene HeKe Off MOCEOHUX TYKHOCTH.

Cy0jexTn moceOHUX IY»KHOCTH ce, MO TpaBmily, ITO je cliydaj u
y CPIICKOM TIpaBy (BWAETH 3aKOH O IPHBPEIHAM ApyIITBHMa PeryOmm-
ke Cpbuje,” unan 61), mene y aBe rpyme: AUPEKTOpE U Apyra Juia, Koja
YMHE YIpaBy MNPHUBPEIHOT JPYIITBA M WIAHOBE MPUBPEIHOT APYIIT-
Ba, MPH YeMy y IPYyIITBUMAa KamuTala Cy0jeKTH MOCEOHHX Iy>KHOCTH
Hajuenihe HUCY CBU WIaHOBH, Beh camMo OHM Koju ce cMmarpajy KOHTPOJI-
HUM WM BeNMHCKMM 4WjiaHOBMMA. AJM, UMa W u3y3eTaka. [Ipumep je
OpUTAHCKO TPaBO, KOje YiIaHOBMMa MPUBPEIHOT APYINTBA HE NPHU3HAjE
CBOjCTBO Ccy0jexTa MoceOHUX TYKHOCTH, alli OHO IMO3Haje KOHLENT (ak-
THUYKOT JIMPEKTOpa M TUPEKTOpa U3 CeHKe, YMja MmpuMeHa omoryhasa na
C€ W WIAHOBH JAPYINTBA Ha MOCPEJaH HAYWH TPETHPAjy Kao CyOjeKTH Io-
cebnux ayxnoctH (Serensen 2010, 134). OGjexar moceOHUX AYKHOCTH
je y BehuHM 3eMajba KOHTHHEHTAJIHOEBPOIICKE TPaIullMje MPUBPEIHO
npymrtBo (Gerner-Beuerle, Paech, Schuster 2013, 63), ok je y amepud-
KOM MpaBy, OCHM JpYyILITBa, CBOjCTBO OOjeKTa MPU3HATO M UIAHOBHMA
npymrea (Gelter, Helleringer 2014, 304). YBphuBame unTepeca o0jekTa
MOCeOHUX AYKHOCTH MPEIMET je TYyTOTPajHUX HAydIHUX paciipaBa M CIIO-
POBa, KOjU Cy pe3ylTHpanud OpOjHHM, Pa3IHUYUTHM TEOpHjaMa, ajlu Koje
JOII YBEK HE Jajy jacaH, HEJABOCMHCIICH OATOBOP Ha MHUTAHE IITA j& TO
3ampaBo 00jexar moceOHUX AYKHOCTH, OJHOCHO INTa jé MHTEPEC IpeT-
xoaHo yTBphenor objexra. To je BakHO 300T YMELEHUIIE J1a je OCHOBHO
obenexje moceOHUX JAYKHOCTH TIOCTyName cyojekra y (HajoosbeM) nHTe-
pecy objexra.

Kommanujcka mpasa IMpOM CBeTa Kao JIBE€ OCHOBHE MMOCEOHE TyK-
HOCTH TIPENO3Hajy MYKHOCT MaXmke U JY)KHOCT JIOJaTHOCTH. 3eMJbe
KOHTHHEHTAJTHOEBPOIICKE MPaBHE TpaIulUje MPHOPUTET TpPaJUIMOHAII-
HO najy AyxHocTd maxme (Grundmann 2012, 265), nok je y amepud-
KOM TpaBy OCHOBHA W Haj3HayajHHja (UAYIHjapHa TYXKHOCT TYKHOCT
nojamHOCTH (Strine ef al. 2010, 635). Jly>)kHOCT Maxme moxpa3ymena oda-

3akoH o mpuBpeaHuM apyreuma Penyomuke Cpouje — 31, Cryorcoenu enac-
nux PC 36/2011, 99/2011, 83/2014 — ap. 3axoH, 5/2015, 44/2018 u 95/2018.

198



Bopro Muxajmosuh (ctp. 196-228)

BE3y cy6j eKara Te Iy>KHOCTH A2 IPHWINKOM JOHOLICHA TOCIOBHUX OJTyKa
HOCTyHaJy CaBECHO, Ca OAroBapajyNuM CTENEeHOM MaXbe, Ca YBEPEHEM
Ja Jenyjy y uHTepecy mpuBpenHor apymTsa (Buaetu 3I1JI, uman 63).
Jy’XHOCT J10jaJIHOCTH MPEACTaBIba CKYI MPABHUX CTaHIApAA U/HIIH IIpaB-
HHUX NpaBHJja, Koja CIyXe 3a oz[peI)HBaH)e omnpenesbuBamke, AehUHICABE
KOHKPETHUX (PAKTHUKHX chyauHJa y KOjuMa JIMIa ca MoceOHUM Iy>KHO-
CTHMa MOTY HOCTYIaTH HEJOjaJHO, OMHOCHO HE Y Haj0oJbeM MHTEpECy
MPUBPETHOT IPYIITBA (MI/IX&]J‘IOBI/Ih 2018, 52). Hajuenthu u HaJBa)KHI/IJI/I
M0jaBHU OOMHIM TYXXHOCTH JIOjaTHOCTH Cy OHE IY>KHOCTH KOje Cy Y
BE3U ca MpaBHUM IOCJIOBHMA ca MOBE3aHUM JimiuMma (eHr. related party
transactions) W KopHUIIhEmEM IOCIOBHMX MOTYNHOCTH TNpHUBpEIHOT
IpywTBa (eHr. corporate opportunities) (Gerner-Beuerle, Paech, Schuster
2013, 118). [Ipumepu ucmospaBama JyKHOCTH JIOjaTHOCTH Cy M 3a0paHa
npeBape, YTOBOPH O 3ajMy M KpeOuTy H3Mel)y MpUBPEOHOT APYIITBA Kao
3ajMOZIaBLIa MJIM JaBaolla KpeOuTa M JUPEKTOpa Kao 3ajMONpUMIA HIIU
KOPHCHHUKAa KpPEAWTA, MOIUTOBame 3a0paHe KOHKYpEHLHje MpeMa Mpu-
BPEOHOM JPYIUTBY, 3a0paHa HE3aKOHUTOT CTHUIamka NpoduTa HA OCHOBY
no3utyje aupexropa uta. (Hopt 2013, 176-181).

Haj3navajuuju oOJMK OATOBOPHOCTH 32 MOBpPEAY MOCEOHHMX ITYXK-
HOCTHM je HaKHaja INTeTe, a Mopel e, MOociequua MOoBpeae MoceOHMX
IyXHOCTH (y HEKUM CllyyajeBUMa MOBPEE Ty>KHOCTH JIOjaTHOCTH) MOXKE
OWTH TIPEHOC KOPUCTH OCTBapeHe MOBPEIOM Ha MPUBPEIHO IPYIITBO.
OcuM Te, IMOBHHCKE OITOBOPHOCTH, IPUCYTHA j€ ¥ CTaTyCHa U KPUBUYHA
OJrOBOPHOCT 32 TOBPEAY NOCEOHUX AY)KHOCTU. AJIHM, KaKO j& MOTHOLICHE
Tyx0e 3a moBpeny HMOCeOHUX AYKHOCTH npahieHo OpojHuM Temkohama,
TO 3a MOCTIEOUIY UMa HEeTIpUMEbUBambe (MM Mally IPUMEHY) HHCTHTYTa
NMOCEOHUX IYXHOCTH y CYACKO] MPAaKCH, IITO j€ jOII jeAHa 3ajelHUYKa
0Cco0MHa TOTOBO CBHX IIPAaBHUX CHCTeMa. JEAUHU M3Y3€TaK Of MOCIEAEe
HaBeJeHE KOHCTAaTalWje je aMepuiko npaBo, Maga HU y CjenumeHuM
AwmepnuknM [IpxaBama npuMeHa MOCEOHUX AY>KHOCTH y CYACKO] MPaKcH
HUje 3a/10BOJbaBajyha.

3. O IIEPUOAY PU3UKA O CTEHAJA

VY cBOM HacTaHKy M Pa3BOjy NPUBPEIHO APYIITBO MPOIa3H Kpo3
pasnmuuute nepuone. [IpBu, MOUeTHM NEPUOA je TEPHOA OCHHBAmA U
00e30ehrBama MOUYETHOT KanuTasa 3a 00aBJbambe n3adpaHe NpUBPEIHE Je-
narHocTH. HakoH HacTaHka, IPUBPEAHO IPYIITBO Yia3u y MEPUOA PEOB-
HOT TIOCJIOBaba, KOjH, TI0 TPAaBHITY, KapakTepuile (GUHAHCH]CKH ,,CHAXKHO
W ,,3paBo‘ IPUBPEAHO APYIUTBO. Y TOM MEPHOAY MPHUBPETHO IAPYLITBO
UMa TEHJEHIM]y CTaJHOT Pa3Boja U OAPKUBOCTH, a KOJH Cy HEU30EKHO
YCIIOBJbEHH HM3BECHHM, MOBOJGHUM OKOJHOCTHMAa U YHIbEHHIIAMa, Be-
3aHUM Kako 3a TpKuITe (00jeKTHBHE), TaKO M 3a MPUBPEIHO IAPYILITBO
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(cybjextuBHE). Kaga HeKka ol THX OKOJTHOCTH Y YME-EHUIIA, MITH BHUIIE FBUX
HCTOBPEMEHO, IOCTaHe(Hy) HENoBOJbHA(e), (PMHAHCHjCKO CTame MpH-
BPEIHOT JIpyIUTBa ce nmoropimana. [locieana noropiama GUHAHCH]CKOT
CTamkba MOXKe OUTH MHCOJIBEHTHOCT HPUBPEAHOTr APYINTa, KOja, MaK, MOXKE
Ja JIOBEEe W A0 OTBapama CTeYajHOT IOCTYIKAa U Trallemha NPUBPEIHOT
IpywmTBa, mWTo OM OMO MOCHEqmH NEpHOA y MOCIOBaby NPUBPEIHOT
IpywmTBa (0 meproiuMa HacTaHKa M Pa3Boja MPUBPEIHOT IPYIITBA UCTO U
Pearce 11, Lipin 2011, 362; Jlenetuh 2015, 183). [lojam nHCONBEHTHOCTH
ce y momahoj cTeuajHOj MpaKkcH MoucToBehyje ca mojMOM HEeCIToCOOHOCTH
iahama, Hako OH CYIUTHHCKH, Yy €KOHOMCKOM CMHCITY, BHIIE OATOBapa
nmojmy mpe3anmyxeHoctu (Pamosuh 2017, 336). M3 Tor pasmora mMHCOIN-
BEHTHOCT y OBOM pajly CXBaTaMoO Kao IIUPHU IojaM, KOju oOyxBara JBa
OCHOBHA CTEyajHa pasjiora y CpIICKOM IpaBy (HecrmocoOHocT rurahama
U mpe3anyxkeHocT). M gok cy obenexja nepuoaa OCHUBaWba U HACTAHKA,
NepUOAa PEIOBHOT MOCIOBaka U MEpUOAa cTeyaja TOTOBO HECTIOpHA, Kao
LITO je HECIOPHA M YMIbGHHUIA J]a CE Ha MpBa [Ba NMPHMEHY]jy HpaBHia
KOMIIaHHUjCKOT IIpaBa, a Ha mocieqmy, Tpehu, moceOHa MmpaBHA HpaBUiia
CTEUYajHOT TIpaBa, MOCTOjU jefaH mocebaH, a M0 MHOTO YeMy CITOpaH Iie-
pHOI, KOjU HacTaje HAKOH PEIOBHOT, ,,3[paBOT™ MOCIOBaka U Tpaje 1o
OTBapama cTevaja, a Koju 3a morpede OBOr pasa Ha3UuBaMO IEPHO PU3HKA
on creuaja (,,nmperehn creuaj*). Taj meprox mociaoBama HHOCTPaHA MPaB-
Ha JUTepaTrypa O3HauyaBa Pa3IMUUTHM TEPMUHHMMA: ,,ipeTeha HHCOIBEHT-
HOCT®, ,,0JU3MHAa WHCOJIBEHTHOCTH‘, ,,30Ha WHCcoJBeHTHOCTH (Dionne
2007, 188; Pearce II, Lipin 2011, 362), a nojeanHu ayTopu ra, 4akK, CJIH-
KOBHUTO Ha3WBajy ,,30HOM cyMmpaka“ (Barondes et al. 2007, 229; Purslowe
2011, 113; UNCITRAL 2013, 13). Ho, 6e3 003upa Ha MHOTE HejacHOhe,
HEIOPEYEHOCTH, Pa3ININTa MULUBEHA Y IPABHO] IUTEPaTypH, Kao U pas-
JUYWTA 3aKOHOJABHA pellierha (TaMo Ilie UX UMa), OBaj, BeoMa CIeIu(H-
YaH ¥ BEOMa OCETJbHMB MEPUOA, MOXKE MMaTH omnydyjyhy ynory y namoj
CyIOMHU NPUBPEAHOT OPYIITBA.

3.1. Bpemencko ojpeheme neproia pu3nka oj creuaja

IIpe Hero mrTo yKaxkeMo Ha CHENU(GUYHOCTH TMEPUOAA PU3HKA
on credaja, OaBmheMo ce muTameM oapehuBama HETOBOT BPEMEHCKOT
Tpajama (1mo4yeTka u Kpaja ,,npereher credaja‘). To muTame je U MOYETHO,
M, MOX/1a, OCHOBHO 110 CBOM 3Hauajy, ajH je UICTOBPEMEHO U HajCIIOpHUje
MUTalkEe y BE3H Ca THUM MEPHUOJOM IOCIOBama. A 3Ha4yaj UCTOT MUTAambA,
ca acrekTa MpeaMeTa OBOT pajia, orie/a ce, MoHAjIpe, Y YHLCHUIH /12 je
€BEHTYAJIHO TI0CTOjamhe OMIIO KakBe MOCEOHE MpaBHE PEerylaTHBe, OTHO-
CHO JIpyradujer MpaBHOT PeKUMa MOCEOHUX JIY>)KHOCTH, YCIOBJBEHO, TIpe
cBera, onpehuBameM (0apeM MPUOIMKHOT) BpeMeHa y KojeM Ou ce Ta
noceOHa MpaBuiIa NpuMemHUBana. MeljyTum, aHann30M NpaBHE JTUTEpaTy-
pe U cyAckKe mpakce, IPBEHCTBEHO 3eMajba aHINIOCAKCOHCKOT MPaBa, Koje
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ce TIepHOIOM PH3HKa O]l CTe4aja MoceOHO 0aBe MOCIEqmbUX JICHCHH]a,
3aKJby4yjeMO Jia jacaH OATOBOP Ha OBO MUTAa-E¢ HE MOCTOjH, YaK CE YMHU
Jla TpaBHA MHUCA0 KOMIIQHMjCKOT IpaBa HHje HU OJHM3y HpOHAJIaKCHa
jETHO3HAYHOT, jeTHHCTBEHOT OJIrOBOPA.

[Towerak meprona pu3uKa oOJl cTe4aja MOXKe Ce OfPEIUTH Ha JBa Ha-
yrHa: KopuihemeM 00jeKTUBHOT MM CyOjeKTHBHOT KPUTEPH]jyMa.

[Ipumena 00jeKTHBHOT KpHUTEpHjyMa nojpasymesa yTBphuBame
CTENEeHA EKOHOMCKUX M (DMHAHCH]CKUX TelIKkoha y KO]I/IMa ce IPUBPEHO
JPYIITBO Haja3W U MPOIEHY Ja JIM Cy Te Temrkohe 3HauajHe y TOj Mepu
Jla MOCTOjU OMACHOCT CKOpHjer OTBapama CTeYajHOr mocTynka. Huje
jeaHoctaBHO mpoHahW Mpenu3He eKOHOMCKE M (PMHAHCHjCKe TOKa3aTelbe
Temkoha y KOjuMa ce MPHBPEOHO APYIITBO Hama3u. JacaH mokazaTelb
jecTe MHCONBEHTHOCT, cxBalieHa Kao HeCIOCOOHOCT Tuahama Win mpesa-
nyxeHocT. Mehytum, cBpxa aedunucama, onpehuBama noveTka U Kpaja
,hpereher credyaja™ He Ou OMJIa OTITYHO OCTBapeHa ako OMCMO cMarpaiv
Jia je APYIITBO y TOM IEPUOAY IOCIIOBamba TEK Kajaa MOoCTaHe (aKThd-
KU MHCOJIBEHTHO. UecTo je y TPeHYTKYy HacTylarma MHCOJIBEHTHOCTH Beh
KacHO 3a OJlaroBpeMeHy peakiivjy, a y MOjeIUHUM NpPaBHUM CHUCTECMHMA
HACTyIalke MHCOJBEHTHOCTH MpaheHo je 00aBe30M yIpaBe MPUBPEIHOT
JIpyIITBa Ja TOKpeHe credajHu mocrymak. [lojeamnu aytopu (Davies
2006, 315; Keay 2001, 326) npemno3Hajy J1a TPEHyTaK HACTyIamba UHCOJ-
BEHTHOCTH HHUje MpaBH TPEHYTaK MOYeTKa MEepHoJa PU3UKa Of CTevaja,
anu He Jajy OWio KakBy, JpYry, ONMKY OZIPS/HHIY MOYETKA TOT IepH-
ona. OHM OcTajy Ha KOHCTaTauujama Ja je JOBOJHHO Ja Ce MPUBPEIHO
JPYIITBO TPHOIIKaBa MHCOIBEHTHOCTH, J1a C€ Hala3u y (PMHAHCH]CKUM
temkohama, npoonemuma. Tako Enapy Kuj (Andrew Keay) (2001, 326—
329) xao moryhe mHAMKarope moveTka MepuoAa pU3UKa Of CTedaja Ha-
BOIIU ,,CYMEbUBY COJIBEHTHOCT, ,,lIOCTOjal€ PU3UKAa WHCOJIBEHTHOCTH',
»PUHAHCHjCKy HecTaOMaHOCT . Ha ciuuyaH HauWH je moverak TOT Mepu-
oJla TIOCJIOBama ofipelieH M y HajlIo3HATHjeM Cllydajy U3 aMepHuKe CyJ-
cke npakce (ciy4aj Credit Lyonnaais Bank Nederland), xoju ce 6aBuo
NHUTakbEeM MPABHOT PEeXHUMa MOCEOHUX TY)KHOCTH Y MEPHOLY PH3HMKA O
creuaja (Dionne 2007, 194-195).

[Mpumena cyOjeKTUBHOT KpHTepUjyMa y onpehuBamy Mmoverka Ie-
pHOza pHU3MKa O] CTeYaja 3aCHHMBA CE Ha CYOjEKTUBHO] MPOLICHU YIaHOBA
yIpaBe TPUBPEIHOT IPYIITBA, Ka0 Haj3HAUajHUjUX cyOjekara moceOHuX
Jy’KHOCTH, 0 (PMHAHCH]CKO] CHTYAIMjH PYIITBA W M3TJIeAUMa J1a JPYINT-
BO Y CKOpHjEeM MEepUOay MOCTaHEe MHCOIBEHTHO. [lopekiio cy0jeKTHBHOT
KpUTEpHjyMa ¥ HETOBY CBE IIUPY 3aCTYIUBEHOCT y MPaBHO] JIUTEPATypu
MOXeMO TpoHahu y MHCTHTYTy HECaBECHOT MOcJoBama (eHr. wrongful
trading), KapaKTePUCTUIHOM 332 OPUTAHCKO MpaBo. Taj KPUTEPHUjyM HE Jiaje
aricTpakTaH, OMIITH OATOBOP Ha MUTame Kaja ,,perehn crevaj™ movynme,
Beh ce Be3yje 3a OKOJHOCTH KOHKPETHOT Ciy4aja U 3Hame U IMPOIECHY
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JUIa ca MoceOHUM IyKHOCTHMA. [IpuMeHy cyOjeKTHBHOT KpHUTEpHjyMa
npuxBaruia je u Komucuja YjenumeHnx Haluja 3a MehyHapoIaHO Tpro-
BUHCKO TipaBo (The United Nations Commission on International Trade
Law — UNCITRAL) y cBoM 3aKoHOaBHOM BOJHMYY, KOjU ce OaBu moceo-
HHUM JIy)KHOCTHMa JTUPEKTOpa y TEepUOoAy pHU3uKa of cTedaja. [Ipema Tom
Boguuy (UNCITRAL 2013, 14-15), HacTraHak HOCeOHUX TYKHOCTH Y Tie-
pHOIy pHU3MKa Of CTedYaja, OMHOCHO IOYETaK TOT IMEepUoja ITOCIOBamba,
Be3yje ce 3a 3Hame JAUPEKTOpa, TO JeCT 3a TPEHYTaK y BPEMEHY y KOjeM
JHIE ca NOCEOHMM JY>KHOCTHMA 3Ha WM jeé OCHOBAaHO Tpebasio Ja 3Ha Jia
je naconBeHTHOCT npeTeha wmm Hem3OexHa. Mako y ocHOBH cy0jeKTHBaH,
Taj KPUTEPHjyM, OHAKO KAaKO je MHTEPIPETUPAH Y 3aKOHOJABHOM BOIHIY
opranmzanuje UNCITRAL, oGjexkTuBu3MpaH je YMEHEHUIIOM Aa C€ Mpo-
IleHa BPIIX TpeMa 3Hamy Koje Ou Tpebano /la WMa pasyMHO JIHIE Koje
obaBipa QyHKUMjy nupekropa. Ciauyan Kputepujym mnpemiaxe u Kuyj
(2001, 334), xoju cMmaTpa /a je mpaBH TPEHYTAaK 3a IMOYETaK Mepruoja pH-
3WKa O] CTe4aja OHAj Kajga JUPEKTOp Ca3Ha, WIM pa3yMHO OYeKyje, 1a
HOCJIEINIIA TIPaBHE PAAE KOjy Mpeay3ruMa MOKe OWTH MHCOJBEHTHOCT
npuspenHor napymrea. Kuj (2001, 334) 3Hame nupekTopa IMmoBesyje ca
npeny3uMameM KOHKPETHE NMpaBHE pajibe M IOTEHIHUjallHe €KOHOMCKE
HOCJIE/INIIE T€ PAAbe Ha MIPUBPEIHO JIPYIITBO.

Hampen HaBeneHu OOjeKTHBHM W CYOjeKTUBHH KPHTEPHjyMH 32
nedrHuCcamke MoUeTKa TIeproa PU3UKa O CTeUaja 0CTaBIbajy OpojHE Ipak-
TUYHE rjieMe 1 HerocTaTke. OCHOBHU HeJIOCTaIl 00jeKTUBHOT KPUTEPHjyMa
Cy BEroBa HENPEeUU3HOCT U HENPHUMEHHUBOCT, 300T oApehuBama Ha BeoMa
aricTpakTaH Ha4YMH, Kao U 300r Temkoha y yTBphuBamy Ydm-CHUIE Koja Ou
TpebaJto /1a MpecTaBba ,,OKHIAY  3a MOYEeTaK MePHOoa PU3HKA Of] CTEYaja.
JenuHu moka3aress Koju je JOBOJBHO jacHO ofipeheH je MHCOIBEHTHOCT, aln
BE3UBAILE NIOUETKA [IEPUOJIA PU3KKA OJI CTeYaja 32 HHCOJIBEHTHOCT j€, CBaKa-
KO, MIPUIMYHO ,,3aKaCHEIM TpeHyTak . OCHOBHHU HEIOCTATaK CyOjEKTHBHOT
KpUTEpHjyMa je IHheroBa MCKJbYYHMBA 3aCHOBAHOCT HAa 3HAKBY U CIIOCOOHO-
CTHIMa JUPEKTOpa, M3 KOje Mpou3mia3n MOryhHOCT HeaZleKBaTHEe TIPUMEHE
npaBujia Koja Bake y IEPHOLY PU3UKa Of] CTeuaja, 300T MHUPOKe AUCKPEIH-
OHE OILIEHE O MOYETKY TOT MEepHOIa.

Cpricko TIpaBoO IMO3HAje JBa OCHOBHA CTEYajHA pasyiora, KOjU CY,
nHade, o0yxBaheHHN MMOjMOM HHCOJBEHTHOCTH, OHAKO KakKO je€ Taj Iojam
cxBaheH y 0BOM pafy: HecriocoOHOCT mahama u npe3agykeHocT (3akoH
o creuajy Pemy6nuke Cp6uje,® wian 11, cras 2). Hecrioco6nocT ruahama
MOke outn Tpajarja u npereha. 3a yrBphuBame nocrojama TpajHHjE He-
cnocobHocty Tuahama 3C mpensuba nBe curtyamnuje: 1) ako cTedajHU
Jy’KHUK HE MOXKE Jia OJITOBOPH CBOjUM HOBYAHHUM O0aBe3aMa y POKYy O]l
45 nmana of maHa gocrenocty obaBese; 2) ako CTeYajHu AY>KHUK IOTITYHO

3 3akoH 0 creuajy — 3C, Cryocoenu enacnux PC 104/2009, 99/2011 — np. 3akoH,
71/2012 — onnyxa YC, 83/2014, 113/2017, 44/2018 u 95/2018.
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oOycTaBu cBa mahama y HenpekugHoM Tpajamy ox 30 gana (3C, wnan 11,
cras 3). [1o uctom 3akony, npereha HecrmocoOHOCT muahama MOCTOjU ako
CTeUajHN QYXXHUK YYMHU BEpOBATHUM J1a cBoje Beh moctojehe HOB4aHe
obaBese Hehe mohu na wcmyHu 1o gocrehy, a mpe3aaykeHOCT MPUBPE-
HOT' JPYyILITBa ce KOHCTaTyje Kaja je Hheroba MMOBHHA Mama OJ FberOBHX
o0aBe3a, OHOCHO KaJa je HheroBa HeTO MMOBHMHA HeratuBHa (3C, wiaH
11, craB 4 u 5). Hame npaBo HE peryiuile AUPEKTHO MEPUOJ pU3HKa
0]l cTeyaja, Ia HU HEroB MOYeTak HU 3aBplieTak. Hema KOHKpeTHHX 03-
Haka HeroBor Tpajama. Ho, monaszehn on Tora ma y CpIicKOM mpaBy He
nocroju obaBe3a MOKpeTamba CTEYajHOT MOCTYIKA, MOXKE C€ 3aKJbYUHTH
Jia je IPUBPEAHO IPYIITBO 3aCUTYPHO YIIUIO y MEPHUOJ PU3HKA OJ] CTEYaja
KaJa HaCTYNIM MHCOJIBEHTHOCT, OHOCHO KaJia Ce MCITyHH jeaH o[ J1Ba OcC-
HOBHA CTedajHa pasyora. To 3Hauu Ja NPUBPEAHO APYLITBO, Oe3 003upa
Ha MOTYhHOCT MOKpeTama CTe4ajHOT MOCTYIKa, MoXxe (IITO je, U Aabe,
4YecT ciIy4aj) OMJYyYUTH Ja HACTaBH ca IOCIOBaEmbEM U Ha HEKO AYKE
BpeMe. AJM, Kako NPUBPEAHO APYLITBO MOXKE OAIYYMTH U J1a OOMAax
[0 CTULaBkYy ycJOBa MOAHECE MPEIJIOr 3a OTBApame CTEYajHOI MOCTYII-
Ka, a KaKo TO MOTY YYHHHUTU U MOBEPHOLH, OM0 OM 10OpO M JOTWYHO
MOBE3MBAKE NIOYETKA NEPUOAA PU3UKA Of] CT€Yaja ca HEKUM MPETXOTHUM
BPEMEHOM MJIM KOHKPETHUM, PaHHjUM TPEHYTKOM y BpemeHy. Koje je To
BpeMe (MM TPeHyTaK) HHje jeIHOCTaBHO OIPEIUTH HU Y CPIICKOM IpaBy.
Wmajyhu y BUIy Aa HalIMM TPXKHUIIHUM OKPY>KEH-EM jOII YBEK HE Biaja
(Gap He y IOBOJbHO] MEPH) CBECT O HEOIXOAHOCTH CaBECHOT U MOIITEHOT
MOCTyIIamka Ha TPXKUIITY, KOje MoApa3yMeBa U OJIarOBpeMEHy peakuujy Ha
MOCJIOBHY KpH3Y, 0€3 Hamepe HaHOLICHA IITeTe MOBEPUOLMMA, YUHU CE
Jla OWII0 KOju CyOjeKTUBHH KPHUTEPHjyM He OM OMO NMpHMEHeH Ha aJieK-
BaTaH HauuH y HameMm npaBy. OxpehuBameM poka HaKOH YMjer HUCTEKa
HACTyIa TpajHHja HeCocOOHOCT Iuiahama, kKao W JMeduHUCAmEM TojMa
Npe3any’KeHOCTH, CPIICKH 3aKOHOZAABAI] IIOCPEAHO OJIAKIIaBa yTBphHBame
MoYeTKa Mepuoja pusMka of credaja. M3 tora mpousunase Heku Moryhu
00jeKTUBHU KpUTEPUjyMH 3a oxapehuBame modyeTka TOT TMepuoja: MpH-
BpeMeHa oOycraBa turahama (kpaha om 30 mana), 3actoj y riahamy,
HEeMOryhHOCT HaMHpema HOBUaHMX oOaBe3a y pokKy kpahem ox 45 mana
0l JaHa JOCIHeNocTH obaBe3e, CMamUBambe HETO MMOBHMHE IPYLITBA,
MHOIITBO jOII YBEK HeocHenux 00aBe3a, Koje MOTy HETaTUBHO A3 yTUUY
Ha JIMKBUJHOCT APYIITBA U CII.

OnpehuBame 3aBpIleTKa nepuoja pusiKa oJf cTeyaja He Mmpare Tako
Benuke Teukohe. Ilepuon pusuka o cTedaja MOKe c€ OKOHYATH Ha J1Ba
OCHOBHA HauMHa: O3]PaBJbEHEM MPHUBPENHOT APYIITBA M EHETOBUM H3-
JIACKOM M3 ITIOCJIOBHE KPH3€ WM OTBApameM CTEYajHOT MOCTYIMKa. AKO
MPUBPEAHO JAPYLITBO ,,03paBH‘, HA HETa CE y HACTAaBKy IOCIOBamHba
NpUMeBYjy TpaBuiia KOMIAHW]CKOT MpaBa. 3a HAC TO 3HAYHU Ja C€ HAKOH
,,03[paBJbeha’ Ha JIMIA ca MOCEOHUM AYKHOCTUMA IOHOBO IMPHUMEYje
OIITH MPAaBHU PEXKHUM MOCEOHUX TYKHOCTH. AKO MPUBPEIHO APYLITBO

203



Amnamu [lpaBHor dakynrera y beorpany, romuaa LXVII, 3/2019

He TpeBa3uhe Kpu3y M ako, Wmak, jgoje 70 oTBapama CTedaja, HACTY-
Ma ¥ TpaBHA TOCTeNuIia MpecTaHka oBlammhema opraHa W 3aCTYIHHKA
npymrea (3C, unan 74, craB 1), mITO 3HA4M Ja JWIA Ca MTOCEOHUM JyXK-
HOCTHMAa Ty0e CTaryC M3 KOjer Mpou3Wia3e Te AY)KHOCTH, Ia HeMa HU
MeCTa BUXOBOj MPUMeHH. EBEHTYyalHO TOCTOjame MOCEOHUX TY)KHOCTH
CTEUYajHOT YIIpaBHUKA MOCEOHO je MUTame, Koje MPEeBa3muiia3d TeMy OBOT
pana.

3.2. Crnenupu4HOCTH TIeprojia pPU3KKa Of] cTeuaja

[Tepron pusmka o credaja Beh HeKo Bpeme je y IIEHTpPY MHTEpe-
coBama MpaBHE TEOpHje KOMIAaHHUjCKOT mpaBa. OBO MHTEpecOBame OMUIO0
je moceOHO M3paXEHO TOKOM Tpajama IobaiHe (UHAHCHjCKE KpH3e, a
OHO HE jeraBa HU HAKOH HEHOT OKOHYama. O 3Hayajy mepuoma pusu-
Ka O]l CTeyaja CBEJOYM M YMIHCHHIA JIa je pajHa Tpyna OpraHu3anuje
UNCITRAL, koja ce 6aBu cTe4ajHUM MPaBOM, NOCEOHY MaXKby MOCBETH-
Ja yIpaBo TOM TEPHOIY MOCIOBaka NPUBPETHOT IPYIITBA U AY>KHOCTH-
Ma JTUPEKTOpa y TOM MEPUOY.

[epuon pusmka oj1 cTedaja UMa HEKOJIMKO BaXKHUX ocobeHocTr. Ha
MIPBOM MECTY, HCTHYE C€ J]a Y TOM HEePUO/y WIAHOBH MPUBPEIHOT JIPYIIIT-
Ba BUIIIC HUCY Haj3HAYajHUjU HOCUOIU MHTEPECA Y BE3U Ca MOCIOBAKHEM
NpyIiTBa, Beh 1a MOYeTKOM TOT MepHojia Ty YIIOTy Tpey3uMajy MOBEpH-
o (Davies 2006, 306; Ribstein, Alces 2007, 531; Keay 2003, 668—
669; Gerner-Beuerle, Paech, Schuster 2013, 208; Eidenmiiller 2006,
242-243). O0jammemeM HaBeJeHE KOHCTaralyje NmoceOHO ce OaBumiia
T3B. IPAaBHO-CKOHOMCKA IIIKOJa MUCIH (IIKOJa SKOHOMCKE aHAJIM3e Ipa-
Ba), KOja HaIaIlaBa Ja y TOM MEPUOAY MOCIOBamka MpeocTaia MMOBHHA
MPHUBPEIAHOT JIPYIITBA CYINTHHCKH, Y €KOHOMCKOM CMUCITY, MPHUIaJa I0-
Bepuoruma. Hamme, kako ce MMOBMHA MPUBPEIHOL JAPYIITBA CMamyje,
TaKo Ce CMamyje U MHTEPEC WIAHOBA MPUBPEIHOT JPYIITBA y BE3U ca
TOM HUMOBHHOM, jep oHa (MMOBMHA KoOja je IpeocTana) He MOXe OUTH
uckopuiheHa 3a UCIUIaTy MUBHICHIN YIAHOBMMA APYIITBA, Beh jequHO
3a HaMHUpEHe MOTPAKHBAA MOBEPHIAIA TpeMa APYIITBY. Y TMPaBHO]
JUTEpaTypy MOCIEABUX TOMHA OCHOBHU MPOOJIEM Be3aH 3a Taj IMEePHOJ
MOCJIOBamha MIPUBPEITHOT APYIITBA MPOU3UIIA3U YIIPABO U3 HANPE HAaBE/Ie-
HE YUHCHUIIE O POMEHU OCHOBHOT U Haj3Ha4YajHHjeT HOCHOIAa MHTepeca
(Davies 2006, 306; Ribstein, Alces 2007, 531; Keay 2003, 668—669). I1o-
cleauIla Te IPOMEHE je TeXKHba YIpaBe MPUBPEIHOT IPYIITBA, OH/IA Kajia
j€ OHa IMOJ| CHAYKHHUM YTHIIajeM BJIacHUKaA (IIITO je BeOMa M3PaKeHO y Ma-
JIUM ¥ CPEIIHUM JIPYIITBUMA), JIa TIPEy3UMa BeOMa PU3UYHE MOCIIOBE, TO
JeCT MOCJIOBE KOjU MMajy Majie U3IIe/e 3a yCIeX, ajdl KOju MOTEHIIH]aTHO
MOTY JIOHETH BEIIUKY KOPUCT U U30aBJbCHE U3 KPU3E MPUBPETHOM JIPYIIIT-
By. PU3uKk TakBUX mojpyxBara CyIITHHCKH CHOCE CaMO TIOBEPHOIH, jep CY
YJIAHOBH APYIITBA Y TPEHYTKY MpeAy3uMama THX MMOcoBa Beh u3ryomin
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MOTyRHOCT OcTBapema CBOT OCHOBHOI' EKOHOMCKOT MHTEpeca y Be3u ca
MOCTIOBabeM JPYIITBa (I0OWT, TMBUACHAY), P Y€MY KOPHCT OJ] €BEH-
TYaJHOT yCIeXa IOCia MMajy HPBEHCTBEHO wWiaHoBW. lIpowmsmnasu na
KOMIIaHUjCKOTIpaBHA MHCAa0 CTaBJba Y IPBU IUIaH, UCTHYE Kao HajBehu
npoOieM Be3aH 3a MEpUOA PU3UKa Of cTeyaja, 3allTUTY MOoBepHjana of
CYBHUIIIE PU3MYHHUX MOCJIOBHUX MOAYXBaTa yIpaBe OPYIITBA.

AT, TO CBakako HHje jeIMHO MUTAIkE KOje je BPEIHO MaXHke Y
BE3M Ca MEePHOIOM PHU3HKA OJ] CTe4aja. Y TOM IEPHOIY MOCIOBamba BUIIE
Hero y OWjIo KojeM APYyroM IOCTOjU TMOTpeda 3a CHaAXKHHUM, CIIOCOOHUM,
npunaronibuBuM, edukacaum menanmentom (UNCITRAL 2013, 5).
Hako oTBapame cTedaja, Ma 4aK HU rallemhe MPUBPEIHOT APYIITBA, HE
Mopajy na Oyay camu o ceOu JIOIIM, TOKOM IepHoJia PU3HKA Of CTeuaja
HEOITXO/IHO j€ YYMHUTH CBE HAIOpE y PeaylHOM MOKYIIajy Ja 0 cTevaja,
unak, He aohe. KipyuHy ymory y ToMm MOKymIajy MMajy WiIaHOBH YIIpa-
BE JIPYIITBA, U TO MPBEHCTBEHO TUPEKTOPH. 3aTO, OCHM 3aIITHTE WHTE-
peca moBepuiiana, He cMejy OUTH 3aHEeMapeHH HH MHTEpPEC TPUBPETHOT
JIpYyIITBAa HU UHTEPECH APYTHX CTEJKXOJAEPa, @ Ha TIPBOM MECTY 3aroce-
HUX, KOjUMa paJiHu OJHOC MpECTaje M0 CHIIM 3aKOHA OTBapambeM cTevaja.

[locroje pa3nuyuTH NMpaBHU MEXaHU3MH KOjUMa C€ HACToje Io-
MHPHTH CYNPOTCTaBJbEHH WHTEPECH KOjU TMOCToje m3Mmely pasnuumTux
CTejKXOIepa y IepHoay prU3HKa on cTedaja. TakBo Oanancupame m3mely
Pa3NMYUTHX HHTEpECca HUje HeTIO3HAHHIA Y KOMITaHH]jCKOM IIpaBy, a LeJIo-
KYITHO KOPIIOPaTWBHO YIpaBJbarhe CE 3aCHHWBA YIPaBO Ha ycKialjuBamy
WHTEpeca Pa3NUYUTHX JIMIa Koja yTUYy Ha TOCIOBamkbe NPUBPEIHOT
OpywmTBa. Y yIOpeiHOM IpaBy ce KopucTe cieichu MexaHW3Mu 3a
NpaBHO pErylHcamke NepHoja pusnka oj cTedaja: 1) HameTame oOaBe-
3€ MOKpeTama CTeYajHOT IOCTYINKA KaJa HACTaHe CTeYajHH Pasjor, y 3a-
KOHOM onpeheHoM, OOMYHO HE JYroM POKY HAKOH HACTyIlamka CTeYajHOT
paszjora; 2) mpoMeHa oO0jeKkTa MOCEOHUX JY)KHOCTH M yCTaHOBJhABAHE
NMoceOHUX TYXKHOCTH IpeMa MoBepHolIHuMa; 3) ypeheme noceGHor npas-
HOI' MHCTHTYTa HECABECHOI MOcJoBama (SHr. wrongful trading), xoju
nozpasymeBa o0aBe3y yIpaBe MPUBPETHOT IPYIITBA Ja INpecTaHe ca
MOCIIOBakEeM O TPEHYTKA KaJla HACTyName cTevaja IMocTaje Hem30exKHO
(Gerner-Beuerle, Paech, Schuster 2013, 210-211).

Cpricko mpaBo He TO3HAje HUjeTaH O HaIlpen HaBEISHHX MeXa-
HHU3aMa, KOjH Ce, Ha Pa3MuuTe HAYMHE, OJHOCE Ha TEPHOJl PU3UKA O]
cTeuaja. Y HacTaBKy pajga OaBuheMo ce muTamkeM NMPUMEHE WHCTUTYTA
NOCEOHMX JIy)KHOCTH TpeMa MPUBPEIHOM JAPYIUTBY y MIEPUOAY PU3HKA O
CTeuaja, OTHOCHO MUTAKEM Od Jil U HA KOjU HAYUH Ta] MHCTUTYT MOXE /1a
JIOTIPUHECE YCIIOCTABIbaY PABHOTEKE U3MeEly Pa3TUUUTHX CTEjKXONaepa
W peliaBamy WK yOlakaBamy npoOieMa M MUTama KapaKTePUCTHIHUX
3a Taj IepHo/I MOCIOBabA.
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4. KAPAKTEPUCTHUKE 1 3HAYAJ IIOCEBHUX AY>XXHOCTU
YV IIEPUOY PU3UKA O/ CTEHAJA

HHCTHTYT NOCEOHHMX MYKHOCTH IpeMa NPHUBPEIHOM APYIITBY Y
CPIICKOM IIpaBy, ajli M y IpaBy BehWHE APYrux 3emasba, UCTOBETHO je
TPETHPaH y CBUM IMEPUOANMA MOCTIOBaba IPUBPEHOT APYILITBA, 3HAYN U
y HIepuoy pHu3MKa o1 cTeuaja. Hemocrojame apyradnje nmpaBHe peryiaTH-
Be Hamehe MuTame OCHOBAHOCTH CTBapama HMCTE, OOJHOCHO MOTYhHOCTH
npuiaroheHor Tymauema W mpHMeHe mocrtojehe peryigatuBe y HEepUOLY
pU3WKa Off cTedaja, y CKJIaly ca HEroBUM OCOOEHOCTHMA, O KojuMa je
OWJIO pedn y MPeTXOJHOM JieNly pajaa. Y OBOM Jeily paja pazMoTpuhemo
0CO0EHOCTH MOCEOHUX AYKHOCTH Y TIEpPHOLY PH3HMKa OJ] cTeuaja, U TO y
noreny cybjekara, 00jeKkTa, BpcTa U OJrOBOPHOCTH.

4.1. Cy0jexTn moceOHNX AY»KHOCTH y TIEpHOIy PU3HKaA O CTe4aja

[Iurame oxpehmBama cyOjekara MOCEOHMX IYKHOCTH Y IIEPHO-
Ny pU3HMKa O]l CTe4aja M3a3MBa HajMame HEJOyMHIAa y BE3W ca IpUMe-
HOM TOCEOHHMX MY)KHOCTH Y TOM CIEHU(UYHOM NEpHOLY IOCIOBambA.
Haj3navajuuju cyOjekTd moceOHHMX AY)KHOCTM MOTY C€ pa3BpcTard Ha
YJIaHOBE TPUBPEAHOT APYIITBA W AMPEKTOPE M JApyra JHla Koja YHHE
yIpaBy OpUBpeAHOT npymTea. [IpuMeHa moceOHUX IYKHOCTH Ha Ta
JUIA CBAKaKO je Hy)KHa M y TIEpUOMy pU3WKa Of cTedaja, jep je ped o
JUIMMa Koja BpIlle HajBehw yTHIaj HA TIOCIOBAKE MPUBPETHOT APYIITBA,
HApOYUTO KPO3 JOHOLICHE IOCIOBHUX OJUIYKa, KOje Cy Y TOM IEPUOIY
MOCJIOBama MOCeOHO BayKHE M OceTJbuBe. M MOK HeMa HUKaKBe AUIeMe
na HOTpe6a 3a CyXKaBambeM cy0Ojekara Jly’KHOCTH Y TICPHOAY PH3HKA Off
cTedyaja He IMMOCTOjH, U3BECHA JiieMa MOCTOjU Y Be3W ca morpeboM 3a
MIPOIUPEHEM CcyDjeKara IyKHOCTH y TOM TIEpPHOAY Ha de facto MTUpeKTo-
pe* u mupekrope u3 cenke (eHr. shadow directors).’

Haxo ce pacnpaBa o npuMeHHU MOCEOHUX AY>KHOCTH Ha de facto nu-
PEKTOpe U AUPEKTOPE M3 CEHKE OIHOCU Ha CBE IEPHOJIE MOCIOBabha MPH-
BPEOHOT JIPYILITBA, OHA j€ MOBOIOM IE€pPHOJA PHU3MKA O]l CTeyaja HEelTo
MHTEH3UBHUja U m3paxkeHuja. C jeqHe cTpaHe, IPUMEHA MOCCOHUX AYXK-
HOCTH Ha (aKTH4Ke TUPEKTOPE U AUPEKTOPE U3 CEHKE Y NEpHOAY PU3HKA
0]l cTeyaja UMa CMHCIIA jep ce TUME YCIOCTaBjba IojayaHa OArOBOPHOCT
LIMPET Kpyra JIMia 3a MOCTYNKE Mpeny3eTe Y TOM BeOMa OCETJHUBOM IIe-

4 De facto nupektop je nHue Koje y MPHBPEAHOM IPYILITBY, alli ¥ y TPABHOM
npomery (mpema Tpehum nHIEMa) UCTyHa Kao AMPEKTOp APYIITBA, HAKO HHje WU3BPIICH
npaBHO BaJjbaH M300p Tor Jnna 3a aupekropa (Muxajnosuh 2018, 82).

5 JlupexTop: M3 CeHKe Cy JHIA KOja HE HCTYNajy HH y APYIITBY HH y IpaB-

HOM TIPOMETY Kao AMPEKTOPH, ajli Ha HEKHW APYTM Ha4WH OCTBApyjy 3HadajaH yTHIA] Ha
yIpaBJbamke U MOCIOBAE MPUBPEIHOT JIPYIITBA, KOjU UM Jlaje U3BECTaH CTeleH (haKTuy-
Ke KOHTpOJIE, CIMYaH oBjanrhemMa Koja OOMYHO UMajy JIMIA Koja Cy JUPEKTOPH JIPYIIT-
Ba (Muxajnosuh 2018, 8§3).
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puony. [locnenuue pagmy, TOCTyNnaKa U OAIyKa MOTY OUTH TaJIEKOCEKHE
U 4decTo ,,norahajy* OpojHe cTejkxonepe, ma je 3aTo ONnpaBIaHo MpPOIH-
caTy W IojayaHy OATOBOPHOCT, KOja ce MpUMEbYje Ha CBa JIMLA KOja yTHU-
4y Ha [OCJIOBaE NMPUBPEIHOT APYyLITBA. To mpomupemne je mpuxsaheHo
y HEMadKoj W ayCTPHjCKO] CYyACKO] TMpaKCcH, Koje MpH3HAjy IMOCTOjame
NOCEOHUX AYKHOCTH (PAKTHUKUX ITUPEKTOPAa HMHCOJBEHTHOT INPHBPE-
HOT' JIPYIITBA, OIXHOCHO JIPYIUTBA KOje ce MPHOIMKaBa MHCOJBEHTHOCTH
(Gerner-Beuerle, Paech, Schuster 2013, 45, 49). 1 ¢ppannycku TproBauku
3aKOHUK TPUXBaTa TO MPOIIMPEHE U3PUUUTO MPONUCyjyhn oAroBopHOCT
de facto nupexTopa Kajia je MpUBpEIHO ApyIuTBO MHCONBEeHTHO (Conac,
Enriques, Gelter 2007, 509 fn. 70). lbuxoBa oAroBOpHOCT y THM 3eMJbaMa
oOyxBaTta cilyyaj HeOJIaroBpeMEHOI MHOKpeTama CTeYajHOT MOCTYyIKa U
CJIy4aj CyBMIIHOT, HEIPOMHIIJLEHOT TPOLICHA CPEACcTaBa APYIITBA Y IIe-
puony pusuka ox credaja. UNCITRAL (2013, 16), Taxohe, npenopyuyje
NPUMEHY MOCeOHUX AY>KHOCTH U Ha OHA JIMIIA KOja BpLIe (aKTUUKy KOH-
Tposly ¥ 00aBJbajy MOCIOBE Y HAAJCKHOCTH Aupekropa. C npyre cTpaHe,
NPOIIUpEHEe MPUMEHE MOCEOHUX MYKHOCTH Ha (pakTHUKe IUPEKTOpE U
JUPEKTOPE U3 CEHKE MOKE HETaTUBHO YTHLIATH HA JIMLA KOja MOTY Ja Ipy-
’Ke HOBa (PMHAHCHjCKa CPeCTBa MPUBPEIHOM APYIITBY, KOj€ C€ Hala3! y
omm3uHM cteuaja (Davies 2006, 312). Ty mpBeHCTBEHO MUCIUMO Ha OaH-
Ke, aJlM ¥ Ha IPUBpPEAHA IPYIITBA KOja 3aj€AHO ca MPHUBPEIHUM JIPYILITBOM
Koje je y (pMHAHCH]jCKO] KPH3U YMHE TPyIy MPUBPETHUX ApylITaBa. Tu
cy0jexT puHAHCH]jCKYy TTOMOh IPUBPETHOM JIPYIITBY YECTO YCIIOBIHABAjY
YCIIOCTaBJbAKEM IMOCEOHHX YNPABJbAaYKUX M KOHTPOJIHHUX OBIamhema,
3aCHOBAaHMX Ha CIEUM(UYHUM YTrOBOPHHM Kjay3yJama, CagpKaHuM y
YTOBOPY O KPEIuTy, 3ajMy HIIM JPyroM yYTOBOPY, KOjuM ce (hMHAHCH]jCKa
nomoh peanmsyje (Davies 2006, 312). Tum kinay3ynama ce TOBEpHOILYy U3
YTOBOpHOT 0fiHOca (0aHKa, APYIITBO ,,MajKa"™ ¥ CII.) Aaje MpaBo Ja yTude
Ha JOHOLIECHE KJbYYHHMX MTOCIOBHUX OJTyKa WIIM c€ AY>KHUK M3 YyroBopa
(IPUBPEIHO APYIITBO Y KpH3H) obaBesyje na obaBemiTaBa MOBEPHOLA O
3HaYajHUM MOCJIOBHUM forahajuma. Ilpu3HaBameM mocrojama MoceOHUX
IyXHOCTH IUPEKTOpa M3 CEHKE CTBapa ce MOryhHOCT Aa ce Juua, Koja
Ha OCHOBY HaBEICHMX YTOBOPHMX Kjay3yda MMajy oapeheHn yTunaj Ha
TMOC/IOBAKSE TPUBPEIHOT APYIITBA, CMATPajy AMPEKTOPUMA U3 CCHKE, Ma
HEMa CyMIb€ J1a Ta JIMa y TOM CiIydajy He OW jkenena jaa npey3HMaJy
noBehaHy PU3HMK M EBEHTYaTHY OATOBOPHOCT 3a pajibe M MOCTYIIKE KOje
npeay3uMa NPUBPEAHO APYILITBO, KOje C€ Hama3u y ONM3WMHM CTedaja.
HNako UNCITRAL mnpusHaje morpely 3a HocCTOjatbeM IMOCEOHUX AYXK-
HOCTH (PAaKTHUKMX OUPEKTOpa M AMPEKTOpa U3 CEHKE, Ta OpraHu3anija
NPENOo3Haje M OMACHOCT O NMPHMEHE MOCEOHMX My>KHOCTH Ha OaHKe U
Jpyre HHCTUTYLIMOHAJHE ITOBEPHOLIE, Yhja yora Moxe OUTH MpecyaHa y
,»0XnBJbaBamwy npuspenHor apymrsa (UNCITRAL 2013, 16). CBe mox
j€ Ta ymora camo CaBeTOJaBHa, OOHOCHO CBE JOK AMPEKTOPH IPUBPEAHOT
JOpYyLITBa UMajy IUCKPELHOHO HpaBo Aa OuIydye na U he mpuxBaTHUTH
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NPUMJBEHH CaBeT, OaHKe M JAPyre MHCTUTYIMOHAIIHE MOBEPHUOIE HE Tpe-
0a cmarpatu cy0jekTrMa moceOHux AyxHocTu. OHU HE MOCTajy CyOjeKTH
HHM Ka/la HaKOH HHXOBOT ,,caBeTa™ NIpymTBO Hema Behy MoryhHocTt na
OJICTYIIH OJT ,,caBeTa* jep OW MmocieMia HEeroBOI HElpuXBaTamba OWIIo
yckpahuBame nase ¢punancujcke moapike (UNCITRAL 2013, 16).

Jlo6po je mo3HaTro ga cprcko MpaBo HE MO3Haje mojaM (aKTHYKOT
JUPEKTOpa U JUPEKTOpa M3 CEHKe, A TaKo aHaJu3upaHa JuiieMa O Io-
TpeOH ycnocTaBibama MOCCOHNX AY>)KHOCTH (PAaKTHUYKUX TUPEKTOPa U JH-
peKTOpa M3 CEHKe y MEpHOAy pU3MKa Of cTedyaja Hema Behu 3Hauaj 3a
CPIICKO MO3UTUBHO KOMIIAHU]CKO MPaBO.

4.2. O6jekar MoceOHMUX MYKHOCTH y MEPHUOYy PHU3HMKA Of] CTeUaja

[Murame yTBphuBama 0O0jeKTa TOCEOHHUX MYKHOCTH IPHUBIAYU
HajBUILE MMaXHe y MPABHO] JUTEPATYPH, TIOBOJOM MPABHOT PEXKHMA IO-
CeOHMX TYy)KHOCTH y TIEPHOAY pH3WKa O cTeduaja. To mpom3miiazm w3
YUILCHUIIE J1a MOHAKO CIIOKEHO IMHTame 00jeKTa TY)KHOCTH M y pPeloB-
HOM TIEpHOAY MOCIIOBamka, Ha KOje KOHa4YaH M HEJABOCMUCIICH OJITrOBOp HE
nocroju Beh ocraje yBek, Mame WK BHILE, HEJOPEUCH, ,,MAaIJIOBUT, Y TIe-
pHOILy pH3HKa OJf CTeYaja IMocTaje joIl KOMIUIMKoBaHHje. Ta koHcTaTanyja
je 3acHOBaHAa Ha HECYMILMBO Belioj yllo3u W 3Ha4ajy IoBepwiiana y TOM
MIepHoy MOCIOBakha U MOTPEOH 11a Ta yiiora 1 3Hadaj Oymy, Ha HEKH Ha-
YUH, MPU3HATH KPO3 MPOIIHPEHEe WIN MPOMEHy 00jekTa moceOHUX TyxK-
HOCTH Y TIEPHOJIy pU3UKa O CTeYaja.

Hanmonanna 3akoHOIABCTBA ce, [0 MHUTAky MPOMEHE MM TPOLIH-
pema 00jexTa moceOHUX AyKHOCTH Yy TMEpPUOAY PH3MKA O] cTedaja, MOTy
HONEJIUTH y JIBE TPyIe, y CKIaay ca TPaJAWUIMOHAIHOM IIOJEJIOM Ha J(Ba
BEJIMKA MPaBHA CHCTeMa (aHITIOCAKCOHCKU M KOHTHHEHTAIIHH). Y TPaBHO]
JHUTEpaTypu Ce YaKk HaBOAM Jia je OCHOBHA pasiHKa m3Mel)y aBa Benw-
Ka MpaBHA CHCTEMa, [TOBOJOM IHTama 3alliTUTE MOBEpUiIala, yIpaBo y
TOME LITO 3eM/b¢ KOHTHHEHTATHOCBPOICKE NPABHE TPAIMLHUje MO3HAjy
NpaBuiia O MUHIMAaJTHOM OCHOBHOM KaIlUTally, Ka0 Haj3Ha4ajHUjeM Cpell-
CTBY 3aIlITHTE TOBEPHIIALA, TOK 3€MJbE KOje MPUIAajy aHIJIOCAKCOHCKOM
MPaBHOM KPYTy YMECTO THX INpaBWJIa MPUXBATAjy MOCTOjame MOCEOHMX
OyXKHOCTH IpeMa MOBEpHOLMMa y MEPHOAY pU3MKa of cTeuaja (Spindler
2006, 344).

3emibe aHTIIOCakcoHckor mpasa (Bemmka Bpuranuja, PemyOnuka
Upcka, Aycrpanuja, Kanaga, Kunap utn.), 3Ha4u, NpUxBarajy HU3BECHY
MPOMEHY, OJJHOCHO IMPOIINPEHE 00jeKTa MOCEOHUX TYKHOCTH Y MEPUOAY
pusuka ox creuaja (Keay 2015, 144). V Tum 3emipbama Cy UHa4e TyxK-
HOCTH NpeMa MOBEpHOIMMa MOCEOHO pa3BHjEHE, a HUXOBA CapKUHA,
WHTEH3UTET U OOMM TIpeiMET Cy AYroTpajHUX HaydyHHX pacrpaBa. Mehy
3eMJbaMa aHIJIOCAKCOHCKOT TpaBa, MOBOIOM aHAIM3HPAHOT MUTamka, MO-
cebaH 3Hauaj ce Mpuaaje OPUTAHCKOM TIPaBy, Y KOjeM je KOMIIaHHjCKUM
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3aKkoHOM (3akoH 0 KommaHujama Benuke Bpuraunuje,® wian 172, cras 3)
U3PUYUTO MpU3HATA MoTpeda J1a ce y Mepruoay pH3HKa O]l cTedaja y3umajy
y 003up uHTEepecu noBepuiana. M3secHa npomeHa y nepuHuIMju 06jexTa
noceOHUX IY)KHOCTH, KaJa Cy y NIHTamy Ap)KaBe wiaHune EBporcke
yauje (EVY), xoje cy Owie npeamer ananmze Cryauje JIOHOOHCKe MIKO-
Je 3a €KOHOMHJY M IOJHMTHYKE HAayKe O JY)KHOCTUMA M OIrOBOPHOCTH-
Ma JHUPEKTOpa, YOUJbUBA je W y TOjeIMHUM 3eMJbaMa Koje He MPHIaajy
aHTIIOCAaKCOHCKO] TIPaBHOj Tpaauluju, nomyT Jlancke, Ectonuje, Jleronuje
n Mabhapcke (Gerner-Beuerle, Paech, Schuster 2013, 212). UNCITRAL
(2013, 13), Takohe, mpuxBara MpoMeHy O0jeKTa AYKHOCTH, THUME IITO
y CBOM 3aKOHOIaBHOM BOAWYY IpEAjiaXke NMPaBWIO KOjUM ce mpeaBuba
»,y3uMame y o03up* (eHr. due regard) WHTEpeca TOBEpHIIalla U JAPYTHX
CTEjKXOJI/Iepa y epHoIy PH3HKa Of cTevaja.

Hpyry rpymy 3eMajba YMHE IPBEHCTBEHO 3€MJbE KOHTHHEHTAJ-
HOEBPOIICKE IMpaBHE TpaaWIlfje, KOje He INPUXBATajy MPOMEHY WIN
MIPOITUPEHE 00jeKTa TOCEOHNX MYKHOCTH y TIEPHOIY PU3UKa O] CTedaja
(Hemauka, ®paniycka, Wranuja, Illnanuja, [Mopryranuja, JlykcemOypr
utn.) (Gerner-Beuerle, Paech, Schuster 2013, 212). Ho, HenpuxBarame
npoMeHe 00jeKkTa moceOHUX AY)KHOCTU y MEpPHOILy pU3HKa Of cTedaja y
3eMJbaMa LUBHJIHOT NpaBa HE 3HA4YM Ja Cy MHTEPECH MOBEpHIIAla y TOM
Mepromy TMOCIOBaka y THM 3eMJbama 3aHeMapeHu. Beh je peueno nma
MTOCTOj€ PA3TUINTH MTPaBHU MEXaHW3MH, KOjH CITy)Ke pellaBamy IpooIe-
Ma ¥ MHTamka KapaKTePUCTUYHUX 3a MEPUoJ] pU3nKa Off cTedaja, a BehnHa
€BPOIICKUX 3eMaJba y CBOJUM HAI[MOHAJIHUM TpaBUMa MO3HAje HEKH O]l
TUX MeXaHu3aMma (jeJaH WM BHLIE HBHX HCTOBpeMeHO). MehyTuM, yak u
KaJa He I0CTOjH OMJIO KakBa IMPOMEHA Yy MPaBHOj peryiaaTHBH MOCEOHUX
Ty’)KHOCTH, WHCTUTYT MOCEOHHUX TY>KHOCTH, caM IO ceOW, CBOjOM CyII-
THHOM, JOTPUHOCH KBaJUTETHH]O] 3aITHTH IMOBEpHIana (aju U JPYyTHX
CTejKXOJjiepa, MPBEHCTBEHO 3all0CIeHUX) Y MEPHOY PU3MKA OJff CTEYaja.
Hanme, y TOM mepuomy IOCIIOBamka HMHTEPECU IOBEPUIIALA U APYTUX
CTejKXOJepa MoCcTajy BaKHHUjU, IPUOPUTETHU]H, HETO LITO je TO CIy4aj y
JpyTUM NEpUOAKNMA TTOCIIOBaka, M1, CTOTA, JIAKILE U OYHUIVICTHH]E ITOCTajy
o0jekaT TOCeOHUX IYXHOCTH, OAHOCHO CAacTaBHU Je0 TojMa ,,HHTepec
MIPUBPEIHOT IPYIITBA®, KOjU j€ YBEK IMPHUMapHU 00jeKaT MOCECOHMX TyXK-
HOCTH. ,,JIHTepec MpUBpEIHOT IpyIITBA™ y TEPHOAY PU3UKa OJ] CTedaja
HECYMIBHBO Y Behoj MepH HEro y ApyruM NepruoArMa MOCIOBamka Mopas-
yMeBa MHTepece MoBepuiiana 1 APYrux CTejkxoinjepa (Koju ce U3PUIHUTO
nomumy y Boandy opranuzanuje UNCITRAL, 2013, 12).

Ha oBom MecTy Bajba HamoMeHyTH Aa je Moryha mpoMeHa 3aKo-
HOAABHOT MPUCTYNa IpkaBa wiaHuna EY koje He mpuxBarajy mpoMmMeHy
WIN TIpolupene 00jeKkTa MOCeOHHUX AYKHOCTH y TEPHOLY PU3UKA Of

® 3axom o xommanmjama Bemnke Bpurammje m3 2006. romume (Companies Act
2006 — CA).
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cTedaja, HAaKOH UMILIeMeHTauuje oapende wiana 19 nose Jupextuse EY
0 peCTpYKTypHpamy M MHCOJIBEHTHOCTH,” KOjOM ce€ Mpomucyje obaBe3a
npxasa wianuia EY na ocurypajy nma, kaga nocroju BepoBarHoha na he
HACTYNUTH WHCOJIBEHTHOCT, JUPEKTOPH y3UMajy y 003Up HE caMO MHTe-
pece uianoBa Beh U HHTepece MOBEpUIIAlla U IPYrHX cTejkxonaepa.’

AMeEpUYKO MPaBO y TONIEAY NMPOMEHE O00jeKTa MOCEOHHX IyXK-
HOCTH y NEPUOIY pU3MKa OJ cTeyaja HHje CAacBHM, OJHOCHO MPELHU3HO
OIpeaesbeHO, HAPOUUTO 300T YHI-CHULIE J1a je o0jeKkar pa3nuiurto aedu-
HUCAaH Yy pa3IM4UTUM caBe3HUM ApkaBama (Curry, Schorer 2016, 185—
189). Anu, BaXHO je HallOMEHYTH Jla j€ Haj3Ha4ajHUjH Clly4yaj IO OBOM
nutawy ciydaj Credit Lyonnaais Bank Nederland, y xojem je BpxoBHu
cyn [enaBepa 3ay3eo cTaB Ja je o0jekar moceOHUX Iy)KHOCTH ,,33jCHHIIA
pa3IuuuTHX HOcWiana uHtepeca™ (eHr. community of interest) (Dionne
2007, 195). HaBenenu ciyyaj ouMIiieAHO NpHUONMKaBa aMEpUUKO Mpa-
B0, OapeM kazaa je peu o Jlenmasepy, apyroj rpynu 3eMasba. Ciau4yHO cTa-
HoBumTe 3actyna u Kuj (2005, 634), koju mpemiaxe Aa ce NPUIUKOM
yTBphuBama 00jexkra moceOHNX MYKHOCTH Yy MEPUOIY PU3UKA Of CTeuaja
nole of mpucTyna, KOju MPOMOBHUIIE ,,MaKCUMH3ALHUjy CHTUTETa* (EHL.
entity maximization approach). Kaga roBopuMo 0 aMepHUYKOM IIpaBy, HE
CMEMO 3aHEMapUTH HU YUICHUILy [a NojeauHe Apxase (HOp. Hbyjopk)
NPUXBaTajy APYraudju MPUCTYI U yCTAHOBJBEHE AY>)KHOCTU CaMmo IpemMa
MOBEPHOLIMMA, MaJia PETKE Cy OHE KOje YCTaHOBJbCHE OBUX AY)KHOCTH
Be3yjy 3a yiaszak y ,,30Hy MHCOJIBEHTHOCTU®, Beh yIIaBHOM 3a TpeHy-
TaK Kaja MpUBPEIHO IPYIUTBO nocraHe (akrtuuku uHconseHTHO (Curry,
Schorer 2016, 187—-189).

OHO WTO je 3ajeJHUYKO U 3a jeqHY W 3a ApYTy rpyly 3eMasba, 0e3
003upa Ha TO Jia JIM HEKa 3eMJba MPHU3HAje AUPEKTHO, HEMOCPEAHO WITH
camMo TMOCPEIHO WHTepeC MOBepuiialia Kao peleBaHTaH y TEPUOAY pU-
3WKa OJ CTedyaja, je HEMOCTOjalhe¢ jeMWHCTBEHOT CTaBa O TOME Kako O
OCTBapHBame TOT MHTEpeca y mpakcu Tpedaino cripoBecti. OCHOBHA /-
JieMa CBOIM ce Ha cienehe: na au MHTEpecH moBepuiiala NocTajy npuMap-
HU, IPBEHCTBEHU, IPUOPUTETHH, WIK HHTEPECH TE TPYIE CTEJKXOAepa Yy
TOM TEPHOLY TMOCTOBamkba MOCTajy W3jEAHAYCHHU Ca WHTEPECHMA UJIAHO-
Ba MPUBPEIHOT APYIITBA, MHa4Ye (Y APYTUM MEPHOANMA) Haj3HAYA]HUjUM
HOCHOIIIMa WHTEpeca, OMHOCHO Ja JIM WHTEPECH IMOoBepmiiana (I)ocTajy
caMo jeZiaH o]l BUIIE Pa3IUUTHX HOCHJIAla WHTepeca, KOjH cy o0jexar

7 Directive (EU) 2019/1023 of the European Parliament and of the Council of 20
June 2019 on preventive restructuring frameworks, on discharge of debt and disqualifica-
tions, and on measures to increase the efficiency of procedures concerning restructuring,
insolvency and discharge of debt, and amending Directive (EU) 2017/1132, OJ L 172/18,
26/6/2019.

8 Pok 3a umremenTanujy Jupexktuse EY 0 pecTpyKTypHpary H HHCONBEHTHO-

ctu je 17. jyn 2021. romure ([JupexruBa EY o pecTpykTypupamy M HHCOJIBEHTHOCTH,
yian 34, ctaB 1).
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MOCeOHUX AYXKHOCTH. UWHU ce Na HuTAe HUje npuxBahieHo MpaBmiio Koje
NOCTaBJba MHTEpECE IOBEpPHIalia Ha MPBO MECTO, MCIIPE] CBHX OCTAJIHX
UHTEpeca y MEepHOIy pH3MKa O cTedaja. To Hac JOBOAM 1O 3aKJbydka
Jia, MPaKTUYHO MOCMAaTPaHo, pa3sinke u3Mel)y /1Ba aHaNIM3UpaHa MPUCTYIIa
HUCY BEIIMKE, jep W jeJlaH U JPYyTU MOApPa3yMeBajy ,,y3UMame y 003up™
MHTEpeca MoBepHuiala, Npd YeMy HHTEpecH APYIHX CTEjKXoJaepa HU-
MIOLITO HE CMejy OUTH 3aHeMapeHH. Y K0joj Mepu hie OUTH ycrocTaBibeHa
NpaBWJIHA M IIpaBUYHA paBHOTeXa u3Melhy pasIMuuTUX HHTEpeca 3a-
BHCH O] TIPOIIEHE JUIa Koja Cy CyOjeKTH MOCEOHMX Iy)KHOCTH Y CBaKoj
KOHKPETHO] (DakTHUKO] CHUTyalllju, ONHOCHO Cy/da, KOjU TpoLemYje
MOCTOjamke¢ MOBpE/e MOCeOHEe MYKHOCTH y KOHKPETHOM ciy4ajy. OBme
BaJba MIOMEHYTHU M YMILCHUILY Jja HU MHTEpecH MoBepuiala HIUCY XOMOore-
HU, jeMHCTBEHH, Beh na n mel)y muma mocroje OpojHe, 3HaUajHEe pa3iu-
Ke, Koje HaMehy ycrocTaBbamke paBHOTEXKE He camo m3Mel)y paznmauTix
crejkxonaepa Beh u u3Mehy paznmumunuTuX yKHUX Tpyma, Koje MocToje Mehy
crejkxongepuma. Tako meljy MoBepHOIMMa pa3HKYjeMO MPBEHCTBEHO
00e30ehene u Heobe3OeheHe moBepuoLe, MOBEPHOLE Ca TyTOPOUYHHM U
MOBEPHOILIE Ca KPATKOPOUHUM MOTPAKUBAkbUMa, HHCTUTYLIMOHAIHE MOBE-
pHoILe, KOju 00MYHO KOPHCTE PA3IMYHUTE U BPJIO ehPUKACHE MEXaHU3ME 3a-
IITHTE CBOjUX MOTPaXKWBamka, W TIOBEPHOIIE KOjH HEMAjy 3Ha4ajHU]y €KO-
HOMCKY MOR, ITOCJIOBHE MapTHEPE U MOBEPUOLE YHje NOTPaKUBAE IPO-
W3WIIa3u U3 BaHYTOBOPHE (JICMTUKTHE) OATOBOPHOCTH Ty>KHUKA (TIPHUBpE/I-
HOT' JpymTBa y Onu3uHuU crevaja) uta. (Bugetu Keay 2005, 629-633).
Mely paznuuuTHM Tpynama MoBepujana YMHU Ce Jla IPHOPHUTET YBEK
Tpeba maTy OHMM TIOBEpPHOIIMMA KOjH HEMajy pa3BHjeHE MeXaHWU3Me 3a-
MTUTE U cpeacTa obezdehema (ructo m Davies 2006, 307).

Cpricko mpaBo Ha jSAMHCTBEH HAYWH PETYIUINC THTame 00jeKTa
MOCEOHHUX TYKHOCTH Y CBHM NEPUOANMA MTOCIOBAkba MPUBPEIHOT APYIIT-
Ba. O0jekar moceOHMUX Ty)KHOCTH, Kao U y BehnHu 3emaspa wianuna EV,
jecTe MpUBPEAHO APYIITBO. To 3HAYM ma ce ImojaMm ,,MHTEepeC MPUBPEI-
HOT' APYIITBA“ M Y CPIICKOM MpaBy MeHa, MpuiarohaBa OKOJTHOCTUMA Y
KOjUMa ce TPUBPEIHO JAPYIITBO HAJa3M, OMHOCHO MEPHOLY MOCIOBAMbA.
3a cprcko MpaBo MOXE OWUTH peJeBaHTaH T3B. MPOTPECHBHU IMPHCTYI
nuTamy o0jeKkTa MoceOHUX MYKHOCTH, KOju mpemtaxe Kuj (2015, 159).
IIpemMa TOM TPUCTYMY, Y PEAOBHOM TMEPUOAY IOCIOBamba MPUOPUTET
MMajy WHTEPECH WIAHOBA, Ha TOYETKY TEPHUOIa PU3HMKa Off cTedaja (oK
j€ IpYIITBO COJIBEHTHO) MOJjeIHAK 3Ha4a] C€ MPHUJaje MHTepecuMa dJjia-
HOBa ¥ TOBEpUJIANA, JOK y OJMAKIIOM MEPUOJy PU3WKa Of cTeuaja (Kama
j€ IpYITBO MHCOJIBEHTHO, a CTeUaj HUje OTBOPEH HUTH j€ MOMHET Ipel-
JIOT 32 OTBapame CTe4aja) Ha IMPBO MECTO CTYIajy MHTEPECH MOoBepuiIana
(Keay 2015, 159).
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4.3. BpcTte noceOHUX TyKHOCTH Y IIEPUOAY PU3HKA O cTevaja

CBe MOCIIOBHE O[UTyKe KOje yIpaBa MPUBPEIHOT APYILITBA U Apyra
JHIa Koja uMajy ofnydyjyhu yTunaj Ha mociaoBame NPUBPEAHOT JPYINT-
Ba JIOHOCE Yy MEPHOY PH3MKA OJ] CTeYaja MOTY Ce MOJCIUTH Ha OHE YHUjH
je InJb pellaBame HacTaje MOCIOBHE Kpu3e (MPOHATaXEHEeM HauMHa 3a
NpeBa3WIAKEHEe KPU3e WM MPHUXBATalbeM YHILCHHUIIE Jla je Kpu3a He-
IPEeMOCTHBA NPENpeKa 32 HaCTaBaK HOPMAJIHOT MOCIIOBamba MPUBPEIHOT
JIPYIITBa) U Ha OpOjHE, MOjeIuHAYHE MOCIOBHE OUIyKE KOj€ CE OIHOCE
Kako Ha CBaKOJHEBHO IOCJIOBamE MPUBPEIHOT JAPYIITBA, U KOje Ce MHaue
JOHOCE M y IPyTrHMM NEpHOAMMA IOCIOBakba (Ha IpUMEp, 3aK/by4YHBabE
yroBOpa ca IOCJIOBHUM IapTHEPHMa, OJUTYKEe Y BE3H Ca PaJHUM OJIHO-
CHMa 3aroClieHnX, (OpMHUpame IeHa MPOM3BOJAa HA TPXKHIUTY HTI.),
TaKo M Ha pealn30Bamke JOHETHX CTPATEelIKHX omiIyka. Bonehu ce Beoma
cimuHoM JiorukoM, [Ton ejeuc (Paul Davies) (2006, 303) cBe mociioBHE
OJUTyKe KOje ce JOHOCE y TOM IMEpUOIy MOCIOBama NI Ha CTpaTeIIke
U TOjeIMHauHe, KOHKpeTHe. Ta monena je 3HauajHa 3a HaYMH NpPUMEHE
JIBE€ OCHOBHE BPCTE MOCEOHUX JYXKHOCTH NpeMa MPHBPEIHOM IPYIITBY
y TOM IIepHOAy MOCioBama. Jy)KHOCT Makke MMa MpecylJaH 3Hadaj 3a
JIOHOIICH-E CTPATEIIKe OIyKe O HAUYMHY pellaBama IOCIOBHE KPH3e, JOK
NpUMEHa TMOjeJUHUX OOJMKa HCIOJbaBaba JIyKHOCTH JIOJaTHOCTH MOXKE
OWTH 3HauajHa 3a JIOHOUICHE OPOJHUX, TI0jeNIMHAYHUX OCIOBHUX O/TYKA.

4.3.1. J[ysicnocm nadicrve y nepuody pusuxa 00 cmeuaja

Jy’)KHOCT TaXme Kao Haj3HAYajHUjU KPUTEPHjYM MpPOICHUBAbHA
HCIIPABHOCTU IMOCJOBHUX OAJIYKa, NPBECHCTBCHO AMPEKTOPA NPUBPCAHOT
JpYIITBA, jecTe MPaBHU CTaHIAp[, YMja ce NPUMEHA, Kao M CBAKOT Jpy-
TOT MPABHOT CTaHaap/a, npuiarolaBa OKOJTHOCTHMA KOHKPETHOT CTy4aja.
[MpunaronysUBOCT, GISKCHOMIHOCT U JOHEKIIE POMEHIBUBO 3HAUCHHC TE
Jy’)KHOCTH BOJIC HAC JIO NMUTakba Ha KOJHH HAUYUH Ty JYXKHOCT Tpeda mpu-
MEHUTH Y BE3HU Ca jEIHOM O] Haj3HAYajHUjUX OIJIyKa KOja ce JOHOCH Y
MEPUONly PHU3HMKA OJ] CTeUaja, a TO je OJIyKa Kako M Ha KOju HauuH u3ahun
U3 TOT MEPUOJIA, OHOCHO MOCIOBHE KpH3e.

Hekonuko je moryhHocTu: 1) HacTraBak IMOCJIOBamba M PEIIaBamhE
MOCTIOBHE KpHu3e 0e3 crpoBolema OMII0 KaKBOT MMOCTYyMNKa (hopMaHe Mmpu-
pone, npeypehuBameM 0JHOCA ca MOBEPHOLMMA, TIPOHATAXKECHEM HOBUX
HayMHa (UHAHCHPamka KOMIIaHH]je, PUBIAYCHEM HOBOT, ,,CBEXKEr™ Karu-
Tajxa W ci.; 2) HacTaBak MOCJOBama W MOKYIIa] ,,cllacaBama‘’’ IpUBPEa-
HOT JIpYIITBa Y HEKOM O 3aKOHOM MpeABHl)EHNX MOCTYIAKa, a y CPIICKOM
npaBy cy TO MOJHONICHE MpEAJiora 3a OTBapame CTedaja ca yHarpe[
NPUNPEMJBCHAM TIAHOM PEOpraHu3alije W TOKPEeTame MOCTYNKa CIO-
pasyMHOT (PUHAHCHjCKOT PEeCTPYKTYpHpama; 3) MpeKHu] IOoCiIoBama U
0TBapame CTEUajHOT TIOCTYIKa, KOju he, 0cuM ako MOBEPHOIM HE OJTyue
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Jpyradrje, ONTH OKOHYaH OaHKPOTCTBOM HIIM TPOMAjOM CTEYajHOT JYXK-
HUKa Kao mpaBHOT ymna (cnuyHo u Pagosuh 2017, 31-33).

VY mpaBHUM CHUCTEMHUMA KOjU MO3HAjy MPABUIIO MOCIOBHE MPOICHE
(eHr. business judgment rule) OCHOBHO NMHTamke KOje C€ MOCTaBJba MPH-
JIMKOM OIICHE OJIIYKE TUPEKTOpa O HAuMHYy pelllaBama IMOCIOBHE KpU3e
y MEpPHOIy pHU3HKa O] CTeuaja jecTe Ja JIU TO MPaBUJIO0, KOje Y BEJIUKO]
MEpHU LITUTH UHTEPECE OTUPEKTOpPA U HETOBY NUCKPELUOHY OLICHY, BAXKU
Ha MCTH HaYWH M TOKOM TOT CHenr(UUHOT Ieproa NOCI0Bamba, OAHOCHO
Jia T ce Ha OJUTYKY JAMPEKTOpa O pelliaBamy MOCIOBHE KPH3e OrpaHnvaBa
EroBa NMpUMeHa. Y MpaBy aMepudKke caBe3He JpikaBe JlemaBep, y 4ujoj
CYACKO] TIPAKCH j€ TIPABIIIO TOCIOBHE MPOIICHE pa3BHjeHO, HEMA THJIEME
Jla ce Ha OJIITyKe TUPEKTOpa JIOHETe y MepUoy pU3UKa O]] cTevaja, Takohe,
Ha MCTH HAa4YMH Kao W y APYTUM MEepPHOAUMA IMOCIOBamka, MPUMEbYje TO
npaswio (Curry, Schorer 2016, 186; Dionne 2007, 189; Ribstein, Alces
2007, 541). I'epann Crnuaanep (Gerald Spindler) (2006, 352) npeanaxe,
Mel)yTum, 1a ce moBOJOM MUTama MPUMEHE MPaBHiIa TIOCIOBHE MPOIICHE
HalpaBH pa3iKKa, ¢ jelHe CTpaHe, n3Mel)y Malux U CpeibUX MPUBPETHUX
JpyIITaBa, Koja Hajuenrhe mpeacTaBibajy 3aTBOpeHe GopMe MPUBPEIHUX
JpyIITaBa U y KOjHMa je YTHIaj BIacCHUKA JIPYIITBA HA MOCIOBambEe BEOMa
M3paXkeH, T€ JIa Ce Ha HHX, YIIPaBo 300T HHTCH3UTETA U EBEHTYAIHUX HE-
TaTHBHUX TMOCJCIUIIA HABEACHOT yTHIAja, MPUMEHH MPABUIIO MOCIOBHE
MpoIeHe HEeMTo ciadujer HHTeH3UTeTa, a ¢ Ipyre CTpaHe, Kajua je ped o
BEJINKUM MPHUBPETHUM JIPYIITBIMA Y KOjUMa MEHAIMEHT Y€CTO HHjE O]
yTHIIajeM BJIACHUKA KOMITaHUje, HeMa mpernpeke, npema CIUHICPOBOM
munseny (2006, 352), na ce To NpaBUIIO IPUMEHH HAa MCTOBETAH HAYWH
Kao U y OCTaJIUM IMEPHOIMMA MOCIIOBakha PUBPEIHOT JPYINTBA.

HNako cpricko npaBo He I03Haje MPaBUIIO TIOCIOBHE NPOLICHE HA Ha-
YHMH Ha KOjH je oHO oapeheHo y amepuukoM mpaBy (Bugetu Cebrid 2018,
43-48; BacusseBuh 2011, 32-35), HaunH MpUMEHE TOT MpaBWiIa y YIIO-
peIHOM MpaBy Yy MEPHOIy PU3HKA O]l cTeuaja BakaH je Y TPaKemy OIAro-
BOpa Ha, ¥ 3a Hallle MPaBo, 3HAYajHO MUTAKE: Ja JIK MPUMEHA TY)KHOCTH
HaXE y TOM [IEPHOY NOC/IoBamka Tpeba aa Oyne cTpoka, HICTOBETHA WITH
Onaka y OJHOCY Ha PEIOBHM IiepHoi nocioBama? Kao mpumep crpoxe
IIPUMEHE AYKHOCTU IAXIE Y YIOPEAHOM IIPaBy MOXXEMO HABECTHU AAH-
CKO TIPaBO, KOje O JIMIa ca IOCEOHUM JY)KHOCTHUMA 3aXTeBa Ja HUCIIOJbE
NojauaHy CTETeH MaXme y nepuoay pusmka ox creuaja (Gerner-Beuerle,
Paech, Schuster 2013, 213). IlpumeHa myKHOCTH Taxme Tpebano Owu,
0 HallleM MUIULEHY, a Oyle CTpoXKa M y CPIICKOM IIPaBy, OAHOCHO O
IupekTopa Ou Tpebano OoueKuBaTH ,.HEemTo Behu cTelmeH MaXme To-
KOM Tpajama nepuoja pusuka ox credaja.’ Hekonuko je pasiora 3a To.
[IpBu, cpricko MpaBO HE IMO3HAje HUjeaH O MPAaBHUX MEXaHW3aMa 3a

>0 ,,OUUIIIEIHO] OTPeOH MojadaHe MaXKmbe AUpeKTopa’ roBopu u Tatjana Jespe-
mosuh Ilerposuh (2011, 133).
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pelraBame npodieMa 1 MUTaka KapaKTePUCTHYHMX 33 IEPHOJ] PU3UKA OJ]
cTedaja, ma OM 3aTO TojadyaHa OYXKHOCT MaXHhe, Ha HEKW HadWH, OapeM
JEeTMMHUYHO, MOIVIa Ja HaJJOMECTH HeIoCTaTak THX MexaHu3ama. [lpyrwu,
y TOM TEPHOIY IOCIOBama MPUBPEIHOM APYIITBY je 3aucTa MoTpedaH
CHa)kKaH, NMPWJIATOJJbUB, e(pUKacaH MEHAUMEHT, MHOTO BHINIE HEro IITO
jé TO ciydaj y OpyruM TepuofuMa ToclioBama. Tpehu, mojauana myx-
HOCT MaXXibe, Ha HeKM Ha4yMH, pellaBa CBE HEIOYMHIE KOjuMa Ce IpaB-
Ha TeopHja KOMIIAaHHjCKOT IpaBa rojgnHama 0aBW, a KOje ce OIHOCE Ha
Beh MmoMeHyTa M IeNMMMHUYHO aHAIM3UpaHa MHUTamka MPUOPHTETA TTOBEPH-
Jana wiu OanaHcupama WHTepeca MOBepHiIala, WiaHOBa M IPHBPEIHOT
JPYIITBA, OMHOCHO MPUXBaTamba HEKOT HOBOT, HHOBAaTUBHOT, Al CBAKAKO
KOMIUIMKOBAHOT 3a NPHMEHY, peliema (Kao mTo je, Ha mpumMep, Kujos
NPUHLUIT MAaKCUMH3ALHje SHTUTETA).

[ojauaHa oy>KHOCT MaXH€ 3aXTeBa O AUPEKTOpA Ja YI0KH MAKCH-
MaJiaH Harop Ja nponale Hajoosbe Moryhe periere 3a IpUBPEAHO APYIIT-
BO, yBakaBajyhu y oapeheHOj Mepu NMOMEHYTH MPOTPECHBHU IMPHUCTYI
nuTamy o0jexTa moceOHUX AY>KHOCTH Yy TIEPHOLy PH3HKA OJ] cTeuaja, KOju
Ce 3aCHHBA Ha NPEMHCH ,,IITO je IPUBPETHO APYIITBO OJNIKE cTevajy, UH-
Tepecu moBepuiana Tpeda aa umajy cse Behy ymory (Keay 2015, 159).
[TojauaHa Ay>KHOCT MaXXHkE CYLITHHCKH 3HA4YM Aa Ce€ OJ JUPEKTOpa y Iie-
pHOIy pU3UKa Of cTeyaja OueKyje rojayaHa, oAaTHa 00a3puBOCT, ONpe3-
HOCT, NaKJbHBa aHaJIM3a cBake MOIYHHOCTH 3a JaJbu pa3Boj NPUBPEAHOT
IpywTBa, anu U Beha epuKacHOCT U Op)ke TOHOILICHE OATYKa HEro MHa-
ye. OHa 3Ha4u U TO J1a AUPEKTOPH HUKAKO HE CMEjy Ja Mpeay3uMajy mpe-
BUIIIE PU3UYHE TPOjEKTE, TO jECT OHE MPOjeKTe y KOjuMa MOCTOjU BEJIMKa
Hecpa3Mmepa u3Mel)y moTeHnujaiHe JoOUTH W MOTYHHOCTH OCTBapHBamba
Te nobutH (Mana BepoBaTHOha ycmexa, Benuka noout). C apyre cTpane,
nojadyaHa Qy>KHOCT MaXKi€ HE CMe J1a 3Ha4M U 0e3ycJIOBHY OATOBOPHOCT
JUPEKTOpa 3a HETaTHBHE MOCJIEAHIE AOHETE OIJTyKe, aKo je OAIyKy II0-
HEo pa3yMHO Bepyjyhu Ja je oHa y uHTepecy npuBpenHor apymTsa. [Ipe-
BEJIMKa CTPOTOCT MOIJIa OM Jla yTHYe Ha MPEpPaHo OAyCTajarbe JUPEKTOpa
on OopOe 3a orncTaHak APYIITBA M 300D 3a BUX CUTYypHH]eT, Oe30enHujer
MyTa, a TO je MOTHOLICH-E MPEJIora 3a OTBapame cTevaja. Mako credaj He-
CIOPHO jecTe JETUTUMHHM HAauWH NMPECTaHKa MPUBPEIHOT APYILITBA, KOjU
HUMOIITO He Tpeba nM3beraBaTH MO CBAaKy LEHY jep je TO YECTO jeAMHHU
Ha4yMH 3a O4YyBame MpeocTaje MMOBHHE MPUBPEAHOr IpyIITBa U (je-
JMMHAYHO) HaMHUpEH-E MOBEpUiIala ApPYyLITBa, yBEK Tpeba MMaTu y BUAY
U Jla ce, U3 EKOHOMCKOT YIIa, YKYITHa BPEJHOCT MPHUBPEIHOr APYIITBA
cMamyje OTBapameM cTedaja (cMamyje ce T3B. going concern BPETHOCT
ousnuca) (Eidenmiiller 2006, 243). CyBume Onara mpuMeHa IyXKHOCTH
NaXmke JoBela O, Mak, 10 MpeTepaHor u3deraBama CTedaja, moceod-
HO 300T YMIbEHUIIEC a y MPAaBHUM CHCTEMHMa, ITOMYT CPIICKOT, KOju HE
MO3Hajy KOHLENT JIMYHE YIpaBe, OIHOCHO Yy KOjUMa OTBapameM CTeuaja
ayTOMaTCKH HacTyIa IpaBHa MOCIeIUlla MpecTaHKa opnamhema CBUX Op-
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raHa JpyIlTBa, CT€Yaj NPAKTHYHO 3HA4YM I'yOHTaK IOCHa 3a IUPEKTOpE U
JpyTe 4JIaHOBE YIpaBe NPUBPEIHOT APYILITBA.

VY mmiby npoHanakema HadMHA 3a ITO eQUKACHHjUM TOHOLICHEM
UCIIpaBHE CTPATEILKE OJTyKE O HAYMHY PellaBamba I0CIOBHE KPHU3€e, BEOMa
j€ KopucHO AehHUHUCATH U3BECHE MPUHIIAIIC W MPOIEIype KOje TUPEKTOP
Tpeba /1a cieqi TOKOM Meprojia pu3uka oj credaja. Taj MeToj KOPUCTH U
UNCITRAL (2013, 10-13) y cBOM 3aKOHOZaBHOM BOAHYY O JIy’KHOCTHMA
JUPEKTOpa TOKOM Iepuojia pu3uKa of credaja. YnMHM ce Ja je OCHOBHHU
NPUHIMII KOjer AMPEKTOp MPHUBPEAHOT IpYIUTBa Tpeba Ja ce ApXKU Kazaa
JOHOCH HEKy OJf IOMEHYTHX OIJIyKa IPOHAJIAXEHke oArosapajyhe paBHo-
Texe u3Mel)y nperepane 06a3puBOCTH U IPETEPAHOT IPEy3UMama PU3NKa
(ucto u Keay 2015, 162). [Ip>xehu ce 0CHOBHOT NPUHIUIA, TUPEKTOP OU
Tpebano na cieau u cienehe mojenHavuHe Ipernopyke (HeKe oJ] hUX cajl-
prkaHe cy Uy 3akoHogaBHOM Boauuy opranuzanuje UNCITRAL): oxnyka
Mopa OuTH 1oHeTa Op30, Ha CaMOM MOYETKY MEepHoJa PU3HKa OJ] CTe4aja,
jep oBa (aza He cMe AyTOo /a Tpaje, a MPaBOBPEMEHa peakiffja TUPEeKTopa
IPUBPEIHOT IPYIUTBA j€ OJ CYIITHHCKOI 3Hadaja 3a pellaBambe I0CIIOB-
HE KpH3e; MPUIUKOM JOHOIIEeHa OIyke y 003up Tpeba y3eTu mHTepece
CBHUX CTEjKXOJJIepa, U YeMy ce 3Hauaj MHTepeca MoBepuiana nosehasa
cpasMepHO mnoBehamwy cTerneHa 030MIBHOCTH (DUHAHCH)CKE KpH3€ MpU-
BPEIHOT JIPYIITBA; HEOMXOIHO je Ja JUpeKTop Oyne anexkBaTHO HMHOp-
MHCaH O CBUM acCIEKTUMa IO0CIOBakba M MOI'yhHUM pa3BOjHUM IIaHCaMa
IPUBPEIHOT IPYIITBA, a Y TOM LIUJBbY j€ IyXKaH J1a c€ II0CaBeTyje ca IITO
HIMPUM KPYTOM JIHIIA, KOja My MOTY roMoh¥ J1a oJUTyKy JIoHece Ha NpaBu
HauuH (00aBe3a MPHUKYIUbaka MH(OpPMaIMja U NMpUOaBJbaka CaBeTa OJl
JIpYTUX CTPYyYHHX JIMLA U WHAYe je jeqHa o obaBe3a Koje Mpou3uiiase u3
IYXHOCTH MaXIbE); y MOCTYNAK OJUTy4nBamba, y MEpH Y KOjoj TO HE peMe-
TH Op3WHY M €(QUKACHOCT JOHOIIeHma OIIyKe, Tpeba na Oyay yKbydeHH
Y WIAHOBW IPHUBPEIHOT JAPYINTBA, KOJH O aKTYEIHO] CUTyalldju Tpeda ma
Oymy o0OaBelITeHH Ha BaHPEIHO] CEJHUIM CKYMIITHHE NPyIMTBa (M OHJA
KaJa HeTO MMOBHHA JPYIITBa HUje Mama of 50% OCHOBHOT KamuTaina,
OJHOCHO KaJia He OCTOoju 00aBe3a ca3uBama BaHPEIHE CKYIMIITHHE); Cell-
HUIe 0400pa TUPEKTOPa, aKo Yy APYIITBY OCTOjU Taj KOJETHjaJIHH OpraH,
Tpeba nma Oyny mro uemrhe y mepuony pusuka ox credaja (UNCITRAL
2013, 10-13).

4.3.2. [ysrcnocm nojarnocmu y nepuody pusuka oo cmeuaja

OcuM cTpaTelke OUIyKe O HauMHy pellaBama MOCIOBHE KpH3e,
KOja je JI0BeJa JI0 HacTylama Meprosia pH3KuKa O CTedaja, y TOM IepUuoILy
MOCIIOBama MO MOCEOHOM ,,JTIyTIOM** MOpajy OWTH 1 OpOjHE TIOjeMHAYHE
MOCJIOBHE OJUTyKe KOje JOHOCE JIMIA ca MOCEOHUM JIy)KHOCTUMA IpeMa
NpUBpeqHoM ApyiuTBy. OCHOBHH pasiior 3a moceOHy KOHTPOJIy THX IO-
CIIOBHUX OJUTyKa M €BEHTYAJHHX NMpPAaBHHUX IOCIOBA W pajIbH HACTAIHX
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Kao pe3ynaTaTr THX O/UTyKa jecTe peajHa OIacHOCT ox 3ioymnorpeda. To
ce, Ipe CBera, OJHOCH Ha WIAHOBE IPHBPEIHOr APYINTBA Kaaa HUMajy
CBOjCTBO cy0jekTa moceOHUX IYKHOCTH, ajil U OHJa KaJia TO CBOjCTBO
HEeMajy a MMajy 3HauajaH yTHIAj HAa YWIAHOBE YIIPaBe MPUBPEIHOT JPYIIT-
Ba. OHM MOTYy 3aKJby4MBaTH IpaBHE IMOCIOBE WJIM Tpery3UMaTH Npas-
HE paJmbe yCMepeHe Ka IPUCBajamby NPEeocTaje MMOBHUHE MPUBPEIHOT
JpYIITBA, HA IITETy TOBEpPHJIALa W/WIM MAambMHCKHX YIaHOBA APYIITBA.
VYnpaBo 3aTo MOjeMHU I0jaBHU OOJIUIM Ty>KHOCTH JIOJaTHOCTH MOTY U
Tpeba Ja JIOoNpHUHECY OTKIIambamby HaBeJACHEe OMACHOCTH M 3aIITUTH MHTE-
peca nmoBepuiiana U MalbUHCKUX YJIAHOBA.

Mebhy pazanuuTiM B OpOjHUM OONUIIMMA HCIOJhaBamka IyXKHO-
CTH JIOjJAJTHOCTH y YNOPEIHOM IIPaBy, OF KOJUX Cy HEKH IIOMEHYTH Yy
IPETXOHOM JeNy paja, 3a MoTpede OBOT paja O HApOUUTOr 3HAYaja
Cy JIBa: TpaBHU IIOCIOBHM Ca TOBE3aHUM IIUIMMA, OJHOCHO JY>KHOCT
NpYjaBjbHBaka TOCIOBA U PallbU y KOjUMa IOCTOjH JIMYHH HMHTEpEC
(KOpUCTUMO TEPMHHOJIOTH]jy MpuxBaheHy y CPIICKOM IpaBy) M 3a0paHa
Kopuinhema IMOBHHE PUBPETHOT APYIITBA, KA0 jeaH BHUJ UCIIOJbaBamba
Iy’)KHOCTA W30eraBama CykoOa WHTepeca. [IpaBHa perymarmBa MOCIO-
Ba M PaambH ca IMOBE3aHUM JIMIMMA OJ 3Ha4aja je y HEepHOIy PU3UKA Of
cTeyaja jep Mpeay3uMameM THX IMOCIIOBa W PajibU JIMIA ca JIy>KHOCTH-
Ma MOTY, Ha HE3aKOHHUT HA4MH, ,,A3BIaYUTH MPEOCTaly UMOBUHY MpU-
BpeqHor apymrsa. Vcto Baxku M 3a Kopuiiheme UMOBHHE NPUBPEIHOT
JPYIITBA Y UHTEPECY JIMIA ca MOCEOHUM JTy)KHOCTUMA WM Ca HBHMa MOo-
Be3aHor JuIa. U y jeqHoM U y ApyroM ciiydajy, OCHOBHA IPOLEAypa, Koja
je mpuxBahena y mpaBy BehuHe aprkaBa wianuma EY, y cprickom mpa-
By, Ka0 ¥ y HOBOj, M3MeweHoj upektuBu EY o mpaBuma akironapa,'”
nojpa3yMeBa Aa TH MOCIOBH U pali-e MOpajy OMTH HajIpe NpHjaB/beHU
Ha/JIeKHOM OpraHy NPHUBPEAHOT OPYINTBA, a HAKOH TOTa j€ HEOIXOIHO
na ce mobuje omoOpeme 3a UCTe, a Y HeKHM CITydajeBUMa Ce 3aXTeBa H
o0jaBJbHBam-E MMOCIA.

U mopen Tora mITo cpricka peryiaTHBa MOCIOBA M PalibH ca JINY-
HAM HWHTepecoM mMa OpojHe maHe (Bumetn MwuxajmoBuh 2018a, 65—66),
Koje TpeBa3uiia3e TeMy OBOT paja, Tpeba ucrahu ga, Gapem y nepuoay
pU3MKa O] CTeYaja, Te MaHe He OM Tpebasio Ja MpPOu3Bey HeraTUBHE I10-
ClequIle 10 WHTEpPEeCce MPUBPEIHOr JPYINTBA, WIAHOBA, MOBEpHIAA U
JPYTUX CTEJKXONepa y MPUBPEIHOM IpyIITBY. BeoMa je BaKHO U OnpaB-
JTAaHO TIOCTOjarhe NHCTUTYTA IMOOHjaha MPaBHUX PAJbU CTEYajHOT Ty)KHH-
Ka, KOJHM je Y CPIICKOM TIpaBy 00yXBaheHO MHOIITBO TOCIIOBA M PalibHy,
Kao ¥ (paKTHYKUX CHTYyalldja, Y KOjUMa MOCTOjH OMACHOCT Jia TOKOM Iie-
pHUOja pU3UKa Of CTeuaja JIMIa ca MOCEOHUM JY)KHOCTHUMA IMOKYIIajy Ja

10" Directive (EU) 2017/828 of the European Parliament and of the Council of 17

May 2017 amending Directive 2007/36/EC as regards the encouragement of long-term
shareholder engagement, OJ L 132/1, 20/5/2017.
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HE3aKOHUTO NpHcBoje MMoBHHY ApymrTea (3C, wi. 119-130). Amu, TO
He 3HA4YM J1a AY’>KHOCT JIOjalTHOCTH HeMa MmocebaH 3Hauaj y TOM HepHOIy
mocioBama. Hampotus, My>KHOCT JIOjATHOCTH j€ 3HAYajaH ex ante IpaBHU
MeXaHu3aM, KOju HaMeTameM 00aBe3e MpHjaB/buBamba oJpeheHUX MoCio-
Ba W paju oaBpaha muna ca Jy)KHOCTUMA OJ1 IPeAy3HuMamka THX 0CI0Ba
u panmu. Ilobujame NpaBHUX paabu CTEYajHOT TyXKHHKA, C Ipyre cTpa-
He, MPE/CTaBJba ex post MEXaHW3aM, KOjH Ce aKTHBHPA TEK HAKOH IITO
j€ CIopaH 1Mocao 3aKJbydeH WIHM pajmba Mpeay3eTa, a YHjoM MPUMEHOM
ce oCTBapyje MOTYNHOCT Jla IMOBHHA KOja je OWja mpemMeT Mmociia WiIu
palme TIoCTaHe JIeo cTeyajHe Mace.

4.4. OAroBOpHOCT 3a MOBpeIy NOCEOHUX ITy>KHOCTH Y TIEPHOAY
pU3WKa O cTevaja

Beh je peueno pa je cyrncka NpuMeHa MHCTUTYTa MOCEOHUX TYXK-
HOCTH HE33/10BOJbaBajyha y TOTOBO CBUM NPaBHUM CHCTEMUMA, OJJHOCHO
Jla je Opoj MOAHETUX TYXKOM 3a MOBpeLy MOCEOHMX IYXKHOCTH HE3HATaH
W HeOBOJbaH. Ta omiTa OleHa OHOCU C€ U Ha IPUMEHY TOT MHCTHTYTa
TIOBOJIOM TTOBpE/a MMOCEOHHX JTyKHOCTH, HACTAIMX TOKOM Tpajama IepH-
oJla pu3MKa off cTedaja. Mako je ToTOBO HECHOPHO M ominTe npuxBaheHo
Ja Ha e(UKACHU]Y U yUECTaIHjy IPUMEHY MOCEOHUX TYKHOCTH y CYJICKO]
mpakcH, yTudy OpojHu (akropu, Meljy kojuMa MpaBHA peryliaTHBa OBOT
WHCTUTYTa TpEAcTaB/ba caMo jemaH (aktop (BEpOBaTHO HEMpPECynmaH),
Hamehe ce moTpe0a U 3a aHAJTU30M TPU MUTaKkA KOja N3a3UBajy JUIeMe Y
BE3M ca CyACKOM PUMEHOM ITpaBuiia O MOCEOHNM TY)KHOCTHMA 3a CITydaj
MOBpEZIC MOCEOHUX TY)KHOCTH TOKOM IIepHojia pyu3nKa oj creuaja. To cy
cneneha nutama: 1) Koju cy oONHIIM ONTOBOPHOCTH 32 MOBPERY MOCEOHUX
Iy>)KHOCTH Y TIEPHOJY PHU3HKa O CT€4aja; 2) KO je aKTUBHO JISTHTHMHCAH
(mpuMapHO 1 JEpUBATHBHO) 3a MOTHOIICHE TyKO€ U 3) MMa JIN pa3juKe y
OCTBapuBamy MpaBa Ha MOJHOLICHE TY)KO€ 3aBHCHO O YMH-CHULE Aa JIU
j€ HaKOH TIOBpE/e CTeYajHHU MOCTyNaK OTBOPEH WK HUje?

4.4.1. Obruyu 002080pHOCMU 30 ROBPEOY NOCEOHUX OYIHCHOCMU
y nepuody pusuxa 00 cmeuaja

Hako je MMOBHMHCKa ONTOBOPHOCT Haj3HAa4ajHUjH OOJIUK OIrOBOP-
HOCTH JIMIIa ca MOCEOHUM AY>KHOCTHUMA, CTaTyCHa M KpUBHYHA OJTOBOP-
HOCT, Kao [Ba Apyra oOJIMKa OArOBOPHOCTH, MMajy HewmTo Behu 3Hauaj
y Clly4ajy moBpene MoceOHUX AY>KHOCTH y TMIEPHOIly PU3UKa Of CTedaja.

Haknana mrere je Haj3Ha4YajHUjU BHJ MMOBHHCKE OJITOBOPHOCTH
3a MOBPEAY MOCEOHMX AY>KHOCTH M Y OBOM IEPHOY MOCIOBamba. Y Be3H
ca xopumhemeM TOT MPaBHOT CPEACTBA y MepHony ,.npereher credaja®,
Kao TOCe0HO 3HaYajHO M3[Baja ce MUTamke HaunHa oOpavyyHa HW3HO-
ca HaKHaJE, a y HEKOj MepHu MOxe Ja Oylie CIOpPHO U y 4Yhjy KOPHCT ce
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yCTaHOBJbABA NMPABO HA HakHaay mrere. llpema 3akOHOZaBHOM BOAWTY
opranmzanuje UNCITRAL (2013, 20-21), mocToju HEKONUKO HA4YMHA 00-
padyHa HakHajJe IITETe Koja je pe3yaTar MoBpene MOCEOHHX TYKHOCTH
y TIepuojly pu3uKa off cTevaja: a) yrBphuBame pasmuke u3mely BpemHo-
CTH TPUBPEAHOT APYLITBA Y TPEHYTKY Kaja je OHO Tpebasio Aa mpecTtaHe
ca MOCJIOBakEM M BPETHOCTH JPYIITBA y TPEHYTKY KaJa je OHO 3aKcTa,
(haKTHYKK TIpecTano ca MoclioBameM; 0) yTBphuBame pasziuke uzMehy
MaTepHjaTHOT TI0JIOXKaja TOBEepHIalia 3a CiIy4aj Ja HUje OWMIo KOHKpPETHE
nmoBpezie ToceOHUX AYKHOCTH U TOJNOXKaja y KojeM OW ce OHHM Halla3h-
U Ja ce WcTa HHje Joronnia; B) yTBphuBame paznuke m3mely myrosa
NPUBPEIHOT IPYLITBA M PACIOIOXKHUBUX CpelCTaBa APyIITBa ((aKTHUKU
ce cBOIM Ha o0aBe3y JIMIa KOje je MOBPEOHNIO ToceOHe MYKHOCTH J1a
,TIOKpHje* ayrose ,Z[pyIHTBa) CBe Tpu MOryhHOCTH yKa3yjy Ha TO Aa ce
HAKHA/a ITETE Ayryje MPBEHCTBEHO MPHBPEIHOM JIPYIITBY, OJHOCHO 112
OHa II0CTaje €0 CTeuajHe Mace, ako je JAPYIITBO y CTedajy, a Ja IHoBe-
puony, nMajy (camMo) MHAMPEKTHY KOPHCT Of Te HakHaze. [pyraumja je
(akTHUKa cuTyalMja ako OM MmoBepuial MPUMEHOM MPaBHUia O ACITUKTHO]
OITOBOPHOCTH MOTao /a JOKa)Ke MOCTOjamke LITEeTe Koja je BeMy TUpeK-
THO HaHETa M KOja y TOM CIyd4ajy CJEACTBEHO MpPHUIALa HETOBOj JIUYHO]
MMOBUHH. JenaH cneuyjanaH ciay4aj IUPEKTHE OATOBOPHOCTH JUPEKTOpa
Y WIaHOBA HAA30PHOT 0A0Opa APYIUTBA Ca OPAaHUYCHOM OATOBOPHOIINY
rpemMa rmoBepuonuMa apyimrsa no3Haje cprcku I/ y qn. 184. Tum qna-
HOM 3aKOHa IPOIHUCAHO je [a je TUPEKTOp, Kao U WiIaH HAaA30pPHOT 0100-
pa, KojeM je TI03HATO Ja je y mepuony u3Mely kpaja mpeTxomHe moCIOBHE
TOOMHE U JlaHa JOHOLICHAa OMJIYKE CKYIIUTHHE O YCBajamby TOJUIIELHX
(MHAHCHjCKMX W3BEIITaja UMOBHMHCKO CTame JpyIITBa 300T ryOuTaka
WIN CMamkeHha BPEAHOCTH OCHOBHOT KaluTalla 3Ha4ajHO U HE caMo Mpu-
BPEMEHO MOTOpIIaHO, AYKaH J1a O TOME 00aBEeCTH CKYIIUTHHY, Koja je
M0 TIpUjeMy TakBOT oOaBelTema y 00aBe3W Jla W3 pacrojelne JOOWTH
UCKJbYYH JOOUT y BUCHHHU HAcTaJoOI CMamkemha MMOBHHE apymTsa (311,
uynan 184, cra 2). JlupekTop WM 4iaH HaJA30pHOT 0100pa KOjUu He To-
CTyHnH y ckiaay ca o0aBe3oM oOaBellTaBama CKYMNIUTHHE OATOBOPaH je
YJIAaHOBUMA U HOGEpuoyuMa APYIITBA 3a INTETy Koja HAacTaHE yclen u3-
BpuieHe pacroneine pooutu (3111, unan 184, cras 3).

CrarycHa 0OATrOBOPHOCT 3a IOBpEAY MOCEOHUX TYKHOCTH HCII0JbaBa
Ce Kao paspeuiere Wil 0TKa3 YroBopa O pajy JHIly ca IyKHOCTHMA Koje
j€ 3amocieHo y ApYyLITBY, ald U Kao HeKa OJf Mepa Koje Mory Jsia umajy
JOYTOpOYHE HETaTMBHE MOCIeIUNe Ha 6yz[yhy MOCTIOBHY Kapujepy JiuLa
ca nmoceOHUM ayxHoctuMa. [loceOaH 3Havaj 3a MOBpeAy AYKHOCTH Y Tie-
pHOLy pU3MKa Of cTedaja MMa WHCTUTYT AWCKBaNIH(UKalIMje TUPEKTOpa
(Reker 2014, 145-146), xoju je HAPOUUTO pa3BUjeH Y OPUTAHCKOM NIPaBy,
a oackopo je (Hakon m3mena 311 u3 okrobpa 2018. rogune) moctao u
JIe0 peryiaTuBe Koja ce OIHOCH Ha JyKHOCT NpHjaBJbHBamkba MOCIOBA U
panmy ca JMYHAM HHTEPECOM Y CPIICKOM IpaBy. JuckBanmgukamnyjoMm
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ce JMIly KOoje yIpaBiba HPHBPEIHUM JPYLIITBOM (HEIOCPETHO WM MO-
cpenHo) 3a0pamyje Aa o0aBJba UCTE WM CIMYHE MOCIOBE HA TPXKHIITY
y oapeheHoM, 3aKOHOM Je(HHUCAHOM, BPEMEHCKOM IIepuoay (BHIECTH
Panosuh 2010, 27-28). bpurancka mpakca mokasyje Ja Taj UHCTUTYT 4e-
CTO HaJla3u MPUMEHY YIIPAaBO MOBOIOM IOBpEIa MOCEOHUX MAYKHOCTH y
Lhperehem creuajy* (Pamosuh 2010, 30, 42-44). To je pa3ymJbuBo, jep
ce JucKBamudUKaIyja MpuMemYyje caMo y CiydajeBuMa 030MJbHUX TI0-
Bpela MOCEOHHMX IY)KHOCTH, KOje Cy pe3yaTaT HEeCaBeCHOT, HEIoIITe-
HOT, HEMapHOT WJIM HECTPYYHOT MOHAIamka JHIa ca Jy)KHOCTHMA, Kao U
clly4ajeBUMa KaJia Cy IMOCIeUIE ONMCAHNUX MMOHAIakha THX JIMLA H3Yy3eT-
HO HETaTHBHE 110 JPYIITBO (IUTO je€ TOTOBO YBEK Clly4aj ycjel IOBpe.e
IIy’)KHOCTHU Y ,,lipereheM credajy*).

Hampen je pedeHo Aa CpIICKO MpaBoO YBOAM MHCTUTYT IHCKBAaJIH-
¢dukanyje camMo 3a ciy4aj MOBpele IYKHOCTH IMpUjaBJbUBamba TOCIOBA
U pammy y KOojuMa MOCTOjU JIMIHU mHTepec. JuckBanmdukanyja ce He
OZIHOCH Ha CBa JIMIIA ca IOCeOHMM JyKHOCTHMA Beh caMo Ha JUPEKTO-
pe, WIaHOBEe HAA30pHOT ondopa, 3actymHuke u npokypucte ([, wian
67, craB 2). M3Ban Tor kpyra cy0jekara 3a0paHe OoCTajy YJaHOBH MpH-
BPEOHOT JPYIITBA, IITO MOXKE HEraTHMBHO Ja YTHUYE Ha 3Hayaj CaHKIHUje
JMUCKBaIM(UKAIMje Y TIEPUOIY PU3HKa Off cTeuaja. 3a ciaydaj yTBphuBama
MOCTOjama MOBPEe Y KHOCTH MPHjaBJbHUBAA TIOCIOBA M PAJIHH ca JINY-
HUM HHTEPECOM CPIICKO MPaBO MPOMHCYje 00aBe3Hy AUCKBAIH(DUKAII]Y.
U3 Tora npousmiasu 1a CyJ HeMa JUCKPEMOHO MPaBo J1a OIebYje ONpaB-
JaHOCT HaMeTama CaHKIMje TUCKBAIM(HUKAILIN]e aKo TPETXOAHO YTBPIH 1
je IomUIo 10 MOoBpele AY>KHOCTHU NpujaBibuBama. CaapKiHa T€ CAHKIIUje
CacTOju C€ Yy MPHUBPEMEHOM OTPaHUYCHY BpIICHa QYHKIUjE AUPEKTOPA,
YIAaHOBA HAI30PHOT 0700pa, 3acTymHuka u npokypucta (3111, gran 67,
craB 2). 3abpana Tpaje 12 mecernu (cyn He Moxke oapehuBath HU Kpahu
HU JyXH pOK Tpajama 3abpane). 311/ ysomu u lleHTpanHy eBuIeHIN]Y
NPUBPEMEHHUX OTpaHWYCHa IpaBa JIMIAa PETHCTPOBaHUX y ATCHIMjH 3a
MPUBPEIHE PETUCTPE, Y KOjy c€ YIHUCYjy CBE OAIYKE O TUCKBAIU(HUKALN]U
(31, unan 67, cra 3). [locrojame U Te CaHKIMje MOXKE TTIO3UTHBHO Ja
yTHYE Ha ONINTH 3HA4yaj Ty>KHOCTH IPHjaBJbHBaba MOCIOBA U PAIBHU ca
JMYHUM MHTEPECOM Yy TIEPUOAY PU3UKA OJf CTedaja.

KpuBu4Ha OfroBOpPHOCT JHMIIa ca MOCEOHUM JIY)KHOCTHMAa MMa TO-
ceOHy yNory M 3Hauaj 3a IOBpE/e HacTaje y MEepHOody PU3HKa O cTedaja
300T nocTojama ofpeheHnX KPUBIUYHHUX Jeja, 10 YHjer H3BpIIeHa Hajuenhe
JI0NIa3M y TOM Neproay nocioBama. Kpusnunn 3akonnk PemyOmke Cpouje
TI03Haje HEKOJIMKO KPUBUYHUX JIef1a Koja Cy 3HayajHa 3a IIPeIMET OBOT pajia:
npoy3pokoBame credaja (K3, wr. 232), mpoy3pokoBame JIXKHOT CTedaja
(K3, wi. 232a) u omrreheme mosepunana (K3, wr. 233).!

' Kpusuunn 3axonnk Pery6mike Cpbuje — K3, Ciyorcoenu enacnux PC 85/2005,
88/2005 — ucmp., 107/2005 — ucnp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014,

94/2016 u 35/2019.
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4.4.2. Akmusena necumumayuja 3a NOOHoULerbe mydxicoe 3a nogpedy
NnOCeOHUX OYIHCHOCMU Y Nepuody pusuKka 00 cmeuaja

VY pemoBHOM IepHONy IIOCIOBarka AaKTHBHY JISTUTHMALH]y 32
HOTHOIICHE TYXO0€ 3a HMOBpexy MOCEOHHMX JYKHOCTH HMMa TIPHBPEIHO
JPYILITBO, JOK YJIAHOBHU IIPUBPEIHOL APYIITBA, 110 3aKOHOM IIPOIIUCAHUM
yCIIOBHMA, MMajy TIpaBO Jla MOAHECY IEpUBaTUBHY TyxkOy. Y cTedajHOM
MOCTYIIKY OAJYKY O MOKpEeTamy CYACKOT MOCTYIKa JOHOCH CTE€4ajHU
YIPaBHUK, 112 jé TaK0 OH HA/JIeXkKaH 3a MOIHOLICHE TYKOe 3a MOBpEIy
NOCEOHMUX ITY)KHOCTH, Ka0 M 3a JOHOIICHE OUTyKe O JaJbeM TOKY Cy.-
CKHX IOCTyIIaKa IMOKPEHYTHX yCJel MOBpene MOCEOHUX TY)KHOCTH TIpe
oTBapama CTe4aja. 3a aKTUBHY JISTUTHMAIM]y 3a TOIHOIICHE TyXOe 3a
MOBpeNly MOCEOHUX ITYyKHOCTH TOKOM IEpHONa PH3HMKA Of cTeuaja Bake
Hampe] W3HEeTa MpaBUia, aJId CE YeCTO, Ka0 CIHOPHO, IMOCTAaBJba MHUTAE
notpebe omoryhaBama MM JJ0/1elle aKTHBHE JISTUTUMALIH]e TOBEpHOIIIMA
JIPYIITBa, Ka0 TPYNMH CTEjKXOJAepa, Koja y TOM NEepHOAy MMa mocedaH
3Ha4Yaj U paad ddje 3alITUTE C€ Y OCHOBH M ToCBehyje moceOHa Mmaxmmba
nepuony ,npereher credaja”. Y OpUTaHCKOM TpaBy, KOje je Hajaabe OT-
WIJIO y 3HA4ajy, IpaBHOM PEryiHucamy M pa3Bojy MOCeOHUX TY)KHOCTH Y
NEepuoAy pU3UKa OJ] cTeuyaja, HeMa JWIeMe Ja MOBEPHOLH HUCY AKTHBHO
JMETUTUMHUCAHH 3a TopHolIewke TyxkOe (Keay 2015, 146). To 3Haum na y
Benmukoj bpuranuju mpyradnju MarepHjadHOIPABHH PEKUM TYKHOCTH
y TIepHOAy pHU3MKa Of cTedaja HUje mpaheH oaroBapajyhoM IMpoiecHO-
npaBHOM TpoMeHOM. [locToje u Apyravnju OATOBOPH Ha MUTAE AKTHBHE
nerutuManmje. Tako y npaBy [lenaBepa, HAKOH IITO aKIIMOHAPCKO JPYIIT-
BO (HE BaKW 3a JPYIITBO ca OTPaHMYEHOM OAroBOpHOIINY) MOCTaHe WH-
COJIBEHTHO, TIOBEPHOLIM CTHYY IPaBO Ha MOTHOIICHE IEPUBATHBHE TykKOe
(He m WHAMBHUAYaNlHE) 3a ToBpeay noceOHux myxHoctu (Curry, Schorer
2016, 187). Y HemaukoM TIpaBy, HA HEKH HAYHMH, TOBEPHOIHN jeCy aKTHB-
HO JISTUTUMHCAHHM 3a MoaHoIIeHke Tyx0e. [ToBpeaa um. 92, ct. 2 Hemau-
KOT 3aKOHa O aKIMOHAPCKUM JPYIITBUMA, KOjUM Ce 3a0pamyje BpIICHE
OMJI0 KaKBHX HCIUIaTa Ofl CTpaHe YHpaBHOT 0A0Opa JPYILTBA, HAKOH LITO
OHO TIOCTaHE WHCOJIBEHTHO, OCHM aKo je oapeleHa mcmiara m3BplieHa y
CKJIQJIy ca CTaH/JapAOM HaXmke J0OpOr NMPHBPETHNKA, Y CYICKO] NMPAKCH
Jlaje IpaBo MOBEPHOIMMA HA TOTHOIICHE Ty)KOe POTHB WIAHOBA yIIPaB-
HOr' onmbopa, Ha OCHOBY BaHyroBopHe onroBopHoctd (Fleischer 2004,
399-400; Jespemonuh Ilerposuh 2011, 126).

[TomHoMmeme nepuBaTHBHE TYKOE 07 CTpaHe MoBepriIana mpaheHo je
CBHM TIpO0JIeMHMa, KOjU C€ BE3yjy 3a OBY BPCTY TYKO€ M KaJla UCTy MOJI-
HOCE YJIAHOBH NPHUBPETHOT JPYIITBA (TPOIIKOBU MOCTYIKA, HEMOCTOjamhe
JIMPEKTHE KOPUCTH y Cy4ajy ycrexa y cropy). M3 tor pasmora He Tpe-
0a ouekuBaTH Ja OM €BEHTYaJHO NMPOMHCHBAE-¢ MOTYNHOCTH MOTHOIIEHA
JIepUBaTUBHE TY>XKO€ OJI CTpaHe IOBEepHialia UMaio 3HA4YajHUjU YTHIA] Ha
e(UKacHHUjy TIPUMEHY TpaBmiIa O MOCCOHUM JIY)KHOCTUMA TOKOM IIEpUOJIa
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pu3muKa o1 credaja. MiHTepece mosepuiana, Kpo3 MOAHOIICHE 0roBapajyhe
Tyx0€ OJf CTpaHe MPHUBPEIHOT JAPYIITBaA, TpeOaro O e(UKaCHO Ja IITUTH
CTEYajHU YIPaBHUK, KOjU O TOKOM Tpajama CTeYajHOT MOCTyIKa, u3Melhy
ocrajor, Tpebano Ja HMCIUTAa M Pasjiore W y3pOKe HacTylama credaja
U EBEHTYAJIHy YJIOTY JIMIAa ca MOCeOHMM Jy)KHOCTHMA Yy HacTajamby WIH
HEOTKJIamarby THX pasjiora u y3poka. Tako O JOIUIO 10 3aIlITHTE UHTEpe-
ca rosepmIana myteM rnosehama credajae mace (y ciydajy ycrexa y cropy)
U 710 (MMOBHHCKOT') CaHKIIMOHHCAma JIMIA Koja Cy JIoBeNla 0 HacTylama
credaja. OBO je Oe3 MKAaKBE CyMHIE PeLIeHEe Koje je MprxBaheHo y CpIICKOM
MpaBy " Koje Ou Tpedano mpumemuBatu U y OymyhHoctu. IloBepuorma
Ou eBeHTyasHO Tpedaso NMpHU3HATH NMPaBO Ha MOTHOLICHE JICPHBATHBHE
Tyx0€e, IOl UCTUM YCIIOBHMA, KOjU CE 3aXTEeBajy 3a MOIHOIICHE Te TyXO0e
OJ1 CTpaHe YIaHOBA MPHBPEIHOT JAPYLITBA TOKOM PEIOBHOT MocioBama. He
CMe ce, TaK, 3aHeMapHUTH YMI-CHHIA J1a 332 yBOheme IepuBaTHBHE TYKOe
NOBEpUJIAIla TOKOM CTedaja He TOCTOje MCTH OHM apryMEHTH W Pa3lio3H,
KOju Hamehy npH3HaBame MpaBa Ha MOJHOLICHE HCTE YWIAHOBHMA JAPYIIT-
Ba. 3a Pa3NMKy O PEAOBHOT IOCIIOBAaA, KaJa TUPEKTOPH, Kao 3aKOHCKU
3aCTYIHUIM, OTy4yjy O HOJHOLICHY TYXXO€ 3a MOBpexy MOCEOHUX IIyX-
HOCTH NPOTHB JIIIA Ca KOjUMa Cy OYMIVICIHO BEOMa MOBE3aHH, TaKBa MOBE-
3aHOCT M3Mel)y CTedYajHOr yrnpaBHHKa M 4IaHOBa OMBIIE YIpaBe, OXHOCHO
BJIACHHKA TIPUBPEIHOT JAPYyLITBa, Y BehuHU ciTy4yajeBa He MOCTOjH.

4.4.3. IIpaso na noonowerve myosicoe 3a nogpedy NOCCOHUX OYAHCHOCTNU
¥ Repuoody pusuka 00 cmeyaja u omeapare CMeyajHoe NOCMynKka

[IpaBo Ha monHOIIEHmE TykOe 3a MOBpeNy MOCEOHMX HY>KHO-
CTH y TIEPHOAY pH3HMKa Of cTe4aja, (popMarIHONpPaBHO, Y MPaBHUM CH-
CTEeMUMa KOJH HeMajy TMOCeOHy perynaTHBy TYXKHOCTH y TOM MEPUOAY
MOCJIOBakba, HE 3aBHUCH OJ YMH-CHHUIIE Aa JIM je, HAKOH IOBpene, AOILIO
JI0 OTBapama creyajHor noctynka. CyIITHHCKH, TIaK, OCTBAPHBALE Mpa-
Ba Ha MOAHOILICHE TyXO0€, OTHOCHO YCHEX TY)KHOLA y CIOpY, MOBE3aHO
je W ca TUME Jia M je KOHKpPEeTHA MOBpeda Mmoce0He MYXHOCTH yTHLaia
Ha HacTymame cTedaja wid Huje. Hema cymme ma he Tyxwmmar y cropy
300T TIOBpeZie MOCEOHUX MY)KHOCTH y TIEpHOLY pU3WKa Of cTedaja MMa-
TH ,,JTAKIIH 337aTaK" ako je CIIOpHa pajmba JUIa ca AYy>KHOCTUMA JIOTPH-
HeJla OTBapamy CTedaja, OMHOCHO (PMHAHCH]CKO] MPOMACTH MPHUBPEIHOT
IpymTsa. MelhyTuM, dyak 1 Kaga crevyaja HUje OWIO, 1a U OHAA Kaja ce
NPUBPEIHO APYIITBO MOTIYHO (PMHAHCH)CKH OMOPABUIO HAKOH MOCJIOBHE
KpH3e, JIUIA KOja Cy CBOjUM HEMapHUM WJIM HECABECHUM IOCTYIIIIUMA JI0-
MpHHEJa TOj Kpu3u Tpeba aa Oyay caHkuuoHucana. [locmennna muxoBUxX
HEOATOBOPHUX IIOCTyNama He Mopa jaa Oyne camo crtedaj Beh TOo Mory
na Oynmy v HapyllaBame MMOCIOBHOT yIiie/ia IPUBPEIHOT JPYIITBa, TPAjHO
HapyllaBamke OJHOCA Ca IMOBEPHOLMMA, 'yOWTaK MOCIOBHUX MapTHEpa
U morpomada u ci. 300r cBera tora, He OM Tpebajo na mocroju OuIo
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KakBa JuiieMa jJa (JopMalHO Be3UBAm-E IpaBa Ha MOJHOLICHE TyKOe 3a
HOKpETamke CTEYajHOT MOCTYIIKa HUje IETUCXOHO 1 BasbaHoO. [loBe3uBame
npaBa Ha MOAHOLICHE TyKOe ca MOBPEIOM MOCEOHUX TYKHOCTH Y MepH-
Olly pU3WKa O] CTe€Yaja 3a OTBapame CTEYajHOT MOCTymka moryhe je y
MIpaBHUM CHCTEMHMA y KOjUMa MTOCTOjH IToceOHa IIpaBHa perynaruBa. Yak
U Taja He Ou Tpebano na Oyae CropHO Jia MOBpeaa HEKOT OJl MpaBuia U3
OITIITET MPABHOT PeXHMa IMOCEOHMUX TY)KHOCTH HHje HH Ha KOjU HAYUH
MIOBE3aHa Ca OTBAPABEM CTEYAjHOT ITOCTYIIKA.

5. 3BAKJbYHAK

INepuoxa pu3mka ol cTevaja HECYMEILUBO IMPEJCTaBIba BEOMa CIIell-
nduyuaH ¥ 3HaAYajaH MEPHUOJ TOCIOBaka MPUBPEIHOT IpyIITBA. MOXKaa
OCHOBHO, & aK0 HE OCHOBHO, OHJ]a CBAKAaKO TOJIA3HO MUTAmkE, KOje CMO U
IMOCTaBUJIM Ha IMOYCTKY aHAJIN3C MHCTUTYTa moceOHMx AOYXKHOCTHU Yy TIC-
puony ,,mpeteher creuaja‘“, jecte muTame Ja U CHENUPUIHOCT U 3HAYA]
TOT TIepHoJIa ocioBama HaMehy moTpely 3a cTBapameM moceOHe MpaBHE
perynaruse. To mUTame O HAPOUUTOT je 3HAUaja y HAIIeM IPaBy jep OHO,
Kao mTo cMo Beh Hammacwiw, He TO3Haje HHjelaH O 3HauajHUX MpaB-
HUAX MEXaHM3aMa KOjU TIOCTOj€ Y YIIOPETHOM TIPaBy 3a PETYIINCAE TOT
nepuoia mocjoBama. Kako aHann3a MpaBHUX MeXaHW3aMma Peryircama
WHCTUTYyTa HECABECHOT IIOCIOBama W YyBOhema o00aBe3e IMOKpeTamba
CTEYajHOT TIOCTYNKa Yy 3aKOHOM Ofipe)eHOM pOKy HakoH HacTymama
CTEYajHOT pazjiora NpeBasuiia3u OKBHUPE OBOT paja, oBje heMo MoKyIia-
TH Ja JamMO OATOBOP Ha TNOCTAaBJHEHO MHTame OaBehw ce caMo jeqHuM
MPaBHAM MEXaHH3MOM, KOju je W Ouo mpeameT oBor pana. laxme, mma
U TIOTpede 3a IPYyradyrjoM MPaBHOM PETYIaTUBOM IOCEOHHX ITy>KHOCTH
y TIepUOJIy PHU3HKa O]l cTevaja y cprickoM mpaBy? Mako mepuos pusnka
Ofl cTeyaja MMa 1ocebaH 3Hadaj y CPIICKOM TPXKUIITHOM OKpYXKemy 300T
YNBCHUIE Aa IMOBEPUOLIU YCCTO OCTajy HCHaMUPCHH, Ka0 U YNHCHUIIC
Jla HCCAaBC€CHU BJIACHHUIHN U JUPCKTOPU NPUBPEIHUX JpyLITaBa 4€CTO IIPO-
Haja3e pa3InyuTe HaduuHe (IITO JO3BOJHEHE, IITO HEIO3BOJHCHE) N1a W3-
OerHy HaMUpeme TOBepuIIana KaJia HacTyINU MOCJIOBHA KpH3a YIpaBo y
TOM TIEpHOJY MOCJIOBaa M MAKO Hallle TIPaBO HY Ha KOjU HAYMH HE pe-
TYIUIIE JUPEKTHO Ta] TIEPHOJI TOCIOBamka, HAIll OATOBOP HAa MOCTABJLEHO
MMTamke, UMakK, je HeratuBaH. Tpu Cy OCHOBHA pasyora 3a To. Ilpswu, mo-
cebHe Ty>KHOCTHU MpeMa MPUBPEAHOM JAPYIITBY Y CPTIICKOM KOMITAHH]CKOM
MpaBy HHUCY (jOII yYBEK) OCTBapWje CBOj€ OCHOBHE IHMJbEBE IMOCTOjamba.
OHe, TOTOBO YOIIITE, HE MOCTOje Y CYACKO] MpaKCH, a He MoxkeMo pehu
HU Ja je TIOCTYyName y CKIaJy ca MOCEOHUM IY)KHOCTHMA 32)KHMBEJIO Y
MTOCJIOBHO] TIpakcH. To Hac HABOJM HA 3aKJbydak Ja OMJI0 Koja JpyTra CIell-
npuyHa perynaruBa, Takohe, He OM Omia ajekBaTHO MpuMemeHa. [pyru
(Koju TIpOM3WIIa3u W TOBE3aH j€ Ca MPBHUM Pa3IOTOM) j& Taj Jla CTBapame
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cnenduyHe TpaBHE peEryjJaTHBE 3aXTeBa INPOHAJIAKEHE OAroBOpa Ha
HeKa BeoMa CIIOKeHa NMUTama M HaMmehe cTBapame BeoMa coducTumpa-
HHX U 32 IPUMEHY KOMIUTMKOBAaHHX pellerha. Tako, Ha mpuMep, nocedHa
NpaBHA peryiaTiBa MojpasymeBa jaa OH, Ipe cBera, Tpedano OApEIHUTH
BPEMEHCKM OKBUP NEPHOJa PH3HMKA OJ CTe€4aja, HAYMH M TPEHYTaK Ipo-
MeHe 00jeKTa TMOCeOHWX IyXKHOCTH, NeduHUCcame WHTepeca ,,HOBOT™
o0jexTa Oy)XHOCTH (1ITO OM BepoBaTHO OwiaM mosepuoun) u ci. Opro-
BOPH Ha OBa NHTama HUCY Ha aJIeKBaTaH HadWH, jOII YBEK, MpoHaheHH
HH y TIPaBHOj JIUTEPATypH HHU Y 3aKOHOAABCTBY M IPaKCH 3eMaba ca Iy-
T'OM TPaJIHIHUjOM y O0IacTH KOMIIAHHjCKOT TpaBa, HaKO Cy OHA NpEIMET
IyToTpajHe aHaJIM3e U MHTEpecoBama y THM 3eMJbaMa. Tpehw, uak u kazia
Ou oBa mpaBmIIa OMIa aIeKBaTHO OCMHIIIbEHA, FbHXOBO TyMavyemhe U MpH-
MeHa OuIi OM BeoMma OTe)KaHW WM MPEMyIITeHH CYJ0BHMAa, KOjH, OapeM 3a
caza, HUCY CIIPEMHH J]a MCIyHE Taj 3a/1aTak.

MeljyTum, U3HETH CTaB O HENOTPEOHOCTH MOCeOHE TpaBHE peryia-
THUBE, 0ap HE Y OBOM TPEHYTKY (IIpOMEHa je Moryha HaKOH UMIUICMEHTALHje
uynana 19 upektuse EY o pectpykTypupamy U HHCOIBEHTHOCTHU), HUKAKO
HE 3Ha4YM Jja MoceOHe TyKHOCTH HEMajy HUKAKaB 3Hauaj y MEepUOoAy PH3HKa
ox credaja. HanpoTtus, npupona U cylITHHA OBOT MHCTUTYTa HaM YKazyjy
Ha TO /12, 1 6e3 OMJI0 KakBe HOBeE, Apyraduje MpaBHE peryiaruse, moceOHe
Iy>KHOCTH TIpeMa MPUBPEIHOM JPYIITBY MOTY J1a Aajy 3HayajaH JAOTPHHOC
NpeBa3WIaXemhy MpodiieMa U MHUTamba KapaKTEePUCTHYHUX 32 MEPHOJ PHU-
3uKa ox creyaja. Kama roBOpuMO O HHXOBOj MPUPOAM M CYLITHHM, MHC-
JUMO TIPBEHCTBEHO HA HUXOBY MPWIATOAJBHBOCT, (IEKCHOMIIHOCT, KOje
oMoryhaBajy BHUXOBO TyMadyeHwhe U MPUMEHY YBEK Y CKJIay ca OKOJIHOCTH-
Ma ciryyaja. Hema nuneme z1a je oBakBoO crienin(UuHO TyMavemhe U MPUMeHa
HEOIXOJHO YNpPaBO y MEpPHOAY pH3HKa o crevyaja. Ha oBom mecTy mMoxe-
MO YIYyTUTH HEKOJHMKO IPENopyKa CyJOBHMa, KOjeé MOTY OUTH KOPHCHE Y
NpPUMEHH MOCEOHNX TY>KHOCTH Y TOM MEPHOIY MOCIOBaba, a HEKE Ol HhHX
MOT'Y /1a TIpeICTaBJbajy U CBOjEBPCHA YITyTCTBA 3a IIOHAIIALE JUPEKTOPa U
JpYTHX JIUNA ca IOCEOHNM Jy>KHOCTUMA Y TIEpHOAY ,,ipereher creuaja“:

— TIOYeTaK IEepHoIa pU3MKa O] CTedaja Tpeda ONPENUTH Ha OCHOBY
HEKOT 0J1 00jeKTUBHHUX KPUTEpHjyMa, ddje yTBphUBame mocpea-
HO OJIaKIlIaBa CPIICKU 3aKOHOjaBall ojpehuBameM poka HAKOH
gyjer UCTeKa HACTyIIa TpajHHja HeCIOCOOHOCT Iahama, Kao u
neuHICAmEM TT0jMa TIPe3aTy’KeHOCTH;

— ,,JAHTEpecC MPHUBPEIHOT APYyIITBA“, Ka0 o0jeKkaT MOoCeOHNX IyXK-
HOCTH, Tpeba TyMauuTH Ha PyradijHu HauWH y TIEPHONY PU3HKA
O]l CTeYaja, U TO y CKIAAy ca IMPOTPECHUBHUM IPHUCTYIIOM KOjH
Mopa3yMeBa Jia ce 3Ha4yaj HHTepeca MoBepuiiana (aiu u Jpyrux
CTejKXOJIepa, a MPBEHCTBEHO 3aIllOCIIEHNX ) cpa3MepHO moBehapa
Kako ce moBehaBa creneH (YMHAHCH]CKUX TEIIKOha MPUBPEIHOT
IpYIITBA KOje Ce HaJa3W y MepHoAy PU3WKa OJ cTedaja;
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— o1 cy0jekara AYyXKHOCTH TaXme Tpebda OUYeKHWBaTH II0jadyaHy
Ny y IEPUOy PH3HKA O CTe4aja, OHOCHO Nojadany o0a3pu-
BOCT, OIPE3HOCT M €(PUKACHOCT; MIPUINKOM MPOLIEHE MOCTyIamka
y CKJIaJy ca CTaH/AapAOM JY>KHOCTHU MaXEe CylI0BH OU 3aTo Tpe-
0amo ma uMajy ,.Hemro Beha® oueknBama on cyOjekara Te Jyx-
HOCTH;

— NPWIMKOM OOpadyHa HakHaJe IITeTe, Koja OCTaje Haj3HauYajHUju
BUJ] OATOBOPHOCTH 32 OBPEY MOCEOHNX NYKHOCTH U Y IEPUOAY
pHU3MKa of creyaja, Tpeba, Takohe, UMaTu y BULY cHenu(UIHO-
CTU TOT IIEPUOJA U Y3eTH Y 003Up €KOHOMCKE MOCIEAULE CIIOp-
HOT TMOCTYIIKA JIMLA €A MOCEOHUM TyKHOCTHMA Ha MaTepujaHu
MOJIOXKaj MOBEpUIaLa, aJld U LEJOKYITHOT IPUBPEIHOT JPYIITBA.

OcuM HaBeIeHUX Tpernopyka YIyheHuX CyTOBHMA, jeAHY IPEro-
pyKy ymyhyjeMo M CpPIICKOM 3aKOHOJABITY, a Y BE3H ca jJeTHHUM OJ 00-
JIMKa CTaTyCHE OATOBOPHOCTH 3a TOBpEAy NOceOHMX JyxHOCTH. [lo-
pen mpomucHBama CaHKIHje TUCKBATH(HUKAIMjE 33 TOBPEIY Ty>KHOCTH
NpYjaBJbHBaka TOCIOBA U PajJbU ca JIMYHUM HHTEepecoM (y CBUM Iie-
puoIMMa TOCIIoBamka) CMaTpaMo OIpaBAaHWM yBoheme OBe CaHKIHje U
3a TIOBpeJe JPYTUX MOCEOHUX NY)KHOCTH y MEPUOAY PU3UKa O]l CTeYaja.
OBa mpenopykKa je Majo OICTYIame O U3HETOT CTaBa O HEMOTPEOHOCTH
noceOHe TpaBHE PErylaTuBe MOCEOHHUX JMY)KHOCTU Y MEPHOIY PU3UKA O]
credaja. Anm, yBoheme CaHKIMje NUCKBaIM(HUKANHje 32 CBE TIOBpEAC y
MIepUOy pU3HMKa O cTedaja OmiIo OM y CKIIagy ca CaBpeMEHHM TOKOBHMA
KOMIIaHHjCKOTIPaBHE MHCIIH Y YIIOPEITHOM IIPaBY, KA0 U CBPXOM ITOCTOjambha
OBE CaHKIIMje y IPYTUM IMpaBHUM CHCTEMHMa, Koja ce Hajuemrhe orirena
VIpaBO y CaHKIIMOHHCAKhY HECABECHUX W/WIIM HEMAapHHX IOCTYyNama Y
nepuomy ,,npereher creuaja®.

Ha xpajy, Basha jomr jemHoM MOACETHTH HA TO Ja TEPHOA PHU3H-
Ka Of cTe4aja 3axTeBa NMpOHAIAXEHe MpaBe Mepe m3Mmel)y morpede 3a
,,F130aBJbEHEM* TIPUBPEIHOT IPYIITBA M MOBPATKOM HA IyT YCIICIIHOT,
CTa0HMJIHOT M OIPXKHMBOT IOCJIOBama W MoTpede 3a 3aIITHTOM HHTEpeca
noBepwinana. Heku cmarpajy na je To 3ampaBo ,,BeU4UTH CYko0™ m3mely
e(pMKaCHOCTU M TPABUYHOCTH, Ha KOjU TIPaBO HAWJIA3U Y BE3U ca MHOTUM
MHCTHTYTHMA, a KOjH OBOTa ITyTa JI0Ja3d 10 M3pa)kaja y BE3H ca perysna-
THBOM TOCEOHMX TYXXKHOCTH y TepHoAy pu3uka of ctedaja (Keay 2003,
666). Kojoj BpeqHOCTH, OHOCHO KOjeM IUJby Tpeba IaTv MPBEHCTBO 3a-
BHCH HE CaMO OJi OKOJIHOCTH KOHKDETHOT Cilydaja, Beh M oJ LemoKyT-
HOT' TPXKHIIHOT OKPYXX€Hha M ONIITHX IIJbeBa, KOjH ce jKele MmocThhu
KOMITaHH]jCKOTIPABHOM PETyJIaTHBOM.
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MEN IN THE AGE OF (FORMAL) EQUALITY:
THE CURIOUS CASE OF KHAMTOKHU AND
AKSENCHIK

Equality before the criminal law and protection of persons with restricted
personal liberty in the European states diverge. The European Court of Human
Rights has been engaged in establishing and protecting standards and principles
for fair pre-conviction proceedings. However, when it comes to sentencing, sex and
gender equality, and non-discrimination in sentencing, the European Court faces
its own limitations. It has established that there is no consensus in matters of (un)
equal treatment of men and women in criminal sentencing in Europe, but has failed
to address a more significant issue — is exemption of an entire sex justifiable and
reasonable, even in the absence of the afore consensus at European level. This
analysis attempts to answer the following questions that arose from this case: Does
formal equality eliminate discrimination? When should formal equality yield to
achieve genuine equality? Is gender equality attainable and how do we regulate it?

Key words: Discrimination. — Formal and substantive equality. — Life
imprisonment. — Margin of appreciation. — Sex and gender.

1. INTRODUCTION

In principle, differentiation based on personal characteristics, innate
or acquired, should not be regarded as discrimination (Vojin Dimitrijevi¢
et al. 2006, 115).! However, in a time when the search for equality between
men and women is the main driving force of some of the major social and

Independent human rights consultant, milica.novakovic@mids.ch.

' Translated by the author.
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legislative changes — personal characteristics, particularly those related to
sex and gender, play the role of key determinants.

It has been established that in practice the principle of equality is
expressed through the principle of non-discrimination (Dimitrijevi¢ et
al. 2006, 111).2 The European Convention for the Protection of Human
Rights and Fundamental Freedoms (the European Convention or the
Convention) regulates the prohibition of discrimination in two articles:
one that protects freedom from discrimination, regarding rights protected
by the Convention (Article 14), and another that is distinctly wider in its
scope, calling for non-discrimination regarding ‘any rights set forth by
law’ and introduces a general prohibition of discrimination (Article 1 of
Protocol No. 12).3

However, this general prohibition of discrimination under the
European Convention is particularly at stake when the European Court
of Human Rights (the European Court or the Court), in its subsidiary
role, is requested to enquire into a particular case of alleged sex and/or
gender discrimination. As Gerards (2018, 495-496) notices, reconciling
diversities of the legal cultures of the Council of Europe (CoE) Member
States with the notion of universality of human rights is very difficult
for the European Court to achieve, especially when the facts of the case
are difficult to refute and argumentation appears to be very powerful and
persuasive in favor of the alleged discrimination. The jurisprudence of the
European Court provides several cases that very well depict the realm of
equality between men and women in the CoE Member States and how the
Court responds to these issues in reality.

For the foregoing reasons and complexities, special attention
should be paid to the curious case of two Russian citizens, who, after had
been sentenced to life imprisonment, alleged before the European Court
discriminatory sentencing policy adopted in Russia on a basis of gender
and age.* The case will be subject of the following paragraphs. In the
first part we present the facts of the case and reasoning of the European
Court thereof. In the second part we visit equality as perceived in doctrine
and European law, so as to revisit the Court’s case analysis in the third
part. The last part of the analysis contains concluding remarks and some
recommendations.

2 Translated by the author.

3 See Sejdi¢ and Finci v. Bosnia and Herzegovina App. nos. 27996/06 and
34836/06(ECtHR 22 December 2009) para 53. Yet, for the Court meaning of the term
“discrimination” is the same in both these provisions. (see para. 55 of the judgment).

4 Khamtokhu and Aksenchik v. Russia App. nos. 60367/08 and 961/11 (ECtHR 24
January 2017). The applicants in this case questioned equality on the basis of both gender
and age, but the subject of this analysis will be only the alleged discrimination on a basis
of gender.
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2. FACTS OF THE CURIOUS CASE

2.1. Introductory remarks

Pursuant to Article 57 of the Russian Criminal Code, life
imprisonment may be imposed for particularly serious offences against
life and public safety. However, it may not be imposed on women,
persons who were under 18 years of age at the time they committed
the offence or men who were 65 or older at the time of sentencing. The
offender sentenced to life imprisonment may be pronounced eligible for
early release after the first 25 years if he has fully abided by the prison
regulations throughout the last three years.> The Constitutional Court of
Russia had consistently rejected as inadmissible complaints regarding the
alleged incompatibility of the foregoing legislation with the constitutional
protection against discrimination.®

In 2008 and 2010 the Russian courts found two men guilty of
committing certain crimes and sentenced them to life imprisonment:
Aslan Khamtokhu (1970-), who was found guilty for multiple offences,
including escape from prison, attempted murder of police officers and
state officials, and illegal possession of firearms, was sentenced to life
imprisonment in June 2008, and Artyom Aksenchik (1985-), who was
found guilty on three counts of murder, was sentenced to life imprisonment
in April 2010 (the applicants). They are both Russian citizens, and are
serving their life sentences in the Yamalo-Nenetskiy Region. Also, they
both unsuccessfully filed complaints about the discriminatory sentencing
regime with the domestic courts.

2.2. Parties’ Submissions

In October 2008 and February 2011, respectively, these two men
lodged their applications against Russia before the European Court. Their

S Ibid, paras. 15-16. The Relevant Domestic Law section of the judgment provided

an explanation of the applicable legislation in criminal matters in Russia. Pursuant to
the 1960 Criminal Code of the Russian Soviet Federative Socialist Republic (RSFSR)
capital punishment could not be imposed on anyone below the age of 18 or on a woman
who was pregnant either at the time of the offence or at the time of judgment, and that
the alternative to the death sentence was 15 years imprisonment. Subsequently, in April
1993 the Code was updated and the exemption from capital punishment was extended
to all women, to young offenders and offenders aged 65 and over. Thereafter the 1997
Criminal Code of Russia provided for up to 20 years imprisonment, life imprisonment
and capital punishment, but women, young offenders below the age of 18 and offenders
aged 65 and over were exempted from both life imprisonment and capital punishment. By
way of a pardon, capital punishment could be commuted to life imprisonment, i.e. to 25
years imprisonment. Eventually, in 2009 the Constitutional Court of Russia imposed an
indefinite moratorium on capital punishment.

®  Ibid, para. 18.
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claim was that the different and less favourable treatment, under the
applicable criminal legislation, of the group they belonged to, as opposed
to those exempted from life imprisonment, constituted unjustified
discriminatory treatment based on gender and age, in breach of Article 14
of the Convention, taken together with Article 5 of the Convention. They
pointed out, however, that “they were not seeking universal application of
life sentences to all offenders, including women, and men aged under 18
or over 65. Rather, they claimed that, having decided that imprisonment
for life was unjust and inhuman with respect to those groups, the Russian
authorities should likewise refrain from subjecting men aged 18 to 65 to
life imprisonment.””’

The applicants further elaborated their complaint:® for them,
undisputedly, the imprisonment was an ordeal, but it was an ordeal
for both men and women, which both included individuals of varying
degrees of vulnerability, and therefore, the difference in sentencing of
male and female perpetrators had no objective or reasonable justification.
For the applicants motherhood and fatherhood played equally important
roles in child care and upbringing, and not even national laws made
any difference in that regard. In their view, the Government’s assertion
that women were more psychologically vulnerable than men and were
affected to a greater degree by the hardships of detention was also
unfounded. While they did not contest “the physiological characteristics
of certain categories of women” and at specific times (during pregnancy,
breastfeeding or childrearing), for the applicants this did not constitute
reasonable and objective justification for the approach accepted in Article
57 of the Criminal Code. The applicants believed that exclusion of all
female offenders, but only on the basis of their alleged special role played
in the society in regard to their reproductive function and childrearing,
even when and where all other circumstances were identical with that of
males, did not pursue any legitimate aim: it should be a judge who should
take into account gender-based distinctions in exercising sentencing
discretion, otherwise the proportionality between the means employed
and intended aim would be lacking. Additionally, there was an emerging
international trend towards abolition of life imprisonment and there were
25 countries worldwide that did not have recourse to life imprisonment in
their legislation. Nevertheless, even assuming that a life sentence could
remain the appropriate form of punishment in certain circumstances,
a “high degree of individualisation of punishment should be part of
contemporary sentencing policy and that individualisation should be used
as a general principle instead of institutionalised gender— and age-related
discrimination.”

7 Khamtokhu and Aksenchik (fn. 4), para 33.
8 Ibid. Detailed argumentation of the applicants can be read in paragraphs 34—41.

9 Ibid, para. 41.
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The Government!® did not consider the applicants victims of any
violation of the Convention since their convictions had been “lawful”
within the meaning of Article 5 of the Convention. What the applicants
in fact sought was a change in the domestic criminal law that would
allow others, including women, to be given harsher sentences, while their
personal situation would not change. In the Government’s view, finding
a violation of Article 14 of the Convention would not constitute grounds
for reviewing individual sentences or for completely abolishing life
imprisonment in Russia. Russian legislation had established, by way of
a general rule, that life imprisonment could be imposed for particularly
serious crimes against life and public safety, whereas exclusion of the
three categories — on a basis of sex and age — was an exception to the
said rule, and did not infringe upon rights of the majority of convicted
prisoners.!! In the Government’s opinion discrimination could only
be invoked in cases of unjustified restrictions, and it reminded that
the CoE Member States should be allowed a margin of appreciation
in deciding of the appropriate length of prison sentences for particular
crimes. Additionally, the Government relied on the Constitutional Court’s
consistent case-law in regard to Article 57 of the Criminal Code, which
affirmed that different treatment in sentencing, based on sex and age,
was based on the principles of justice and humanity, taking into account
the “physiological characteristics of various categories of offenders.”!?
Overall, the Government believed that, given the biological, psychological,
sociological and other specific features of female offenders, “sentencing
them to life imprisonment and their incarceration in harsh conditions
would undermine the penological objective of their rehabilitation.”!?
In reality, in Russia the exception concerned only a small number of
convicted persons, and as of 1 November 2011 only 1,802 offenders had
been sentenced to life imprisonment, while of the total number of 533,024
prisoners (only) 42,511 were female.'*

10 Khamtokhu and Aksenchik (fn. 4) for more detailed argumentation of the
Russian Government see paragraphs 42—48.

U Ibid, 43-46; The Government added that only six Council of Europe Member
States had abolished the life imprisonment, whereas in Russia life imprisonment was the
penalty for the most serious crimes, always accompanied by alternative penalties and
never applied automatically.

12" Ibid, para. 44; The Government also added that the Russian Constitutional
Court had previously established that a different retirement age for men and women was
justified not only by physiological differences between the sexes, but also by the special
role of motherhood in the society, which did not amount to discrimination, but rather
served to reinforce effective, rather than formal, equality. (para. 47).

3 Ibid, para. 48.

14" Ibid, para. 45. The Russian authorities also relied on international instruments
that called for special care of pregnant offenders, and scientific studies that showed that
very often women were the principal caregivers of children before their incarceration and
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The Equal Rights Trust intervened as the third party. It submitted
that, with the exception of provisions relating to juvenile offenders,
blanket rules that exempted particular groups from life imprisonment
could not be justified under Article 14 of the Convention. It believed
that a blanket exemption of all women from certain sentences was not
temporary and did not pursue any objective related to the equality of
opportunity or treatment. It proposed that in order to comply with Article
14 of the Convention, Russia should adopt an individualised approach to
sentencing.!

2.3. The European Court’s Assessment and Decision

The Court'® first established that the issue before it fell within the
ambit of Articles 5 and 14 of the Convention. It repeated its position that
life imprisonment, as a type of sentence, is lawful and at the discretion
of the state, and then cited its settled case-law and adopted standards in
discrimination cases,!” which, thereafter, it applied in the present case.

Firstly, the Court concluded that the applicants were in an analogous
situation to all other offenders who had been convicted of the same or
comparable offences, but that exemption of female offenders amounted
to a difference in treatment on the basis of sex. Secondly, it accepted
the Government’s position that “the difference of treatment was intended
to promote the principles of justice and humanity which required that
the sentencing policy take into account the age and ‘physiological
characteristics’ of various categories of offenders” and, as such, pursued
legitimate aim in the context of sentencing policy.!® Thirdly, in regard

that up to 90% of those women had a history of domestic abuse that contributed to their
criminal conduct and contributed to their vulnerability. The Government added that in
addition to Russia, Albania, Armenia, Azerbaijan, Belarus and Uzbekistan also did not
sentence women to life imprisonment, while, at the time, the Ukrainian Parliament had
adopted, at first reading, a draft law exempting women from life sentences.

15" Ibid. For more detailed argumentation of the third party see paras. 49—52.

16 Khamtokhu and Aksenchik (fn. 4). For more details of the Court’s reasoning
and cited jurisprudence see paragraphs 53—88.

17" Ibid. For the Court “in order for an issue to arise under Article 14 there must
be a difference in the treatment of persons in analogous or relevantly similar situations.
Such a difference of treatment is discriminatory if it has no objective and reasonable
justification, in other words, if it does not pursue a legitimate aim or if there is not a
reasonable relationship of proportionality between the means employed and the aim
sought to be realised. The Contracting State enjoys a margin of appreciation in assessing
whether and to what extent differences in otherwise similar situations justify a different
treatment. The notion of discrimination within the meaning of Article 14 also includes
cases where a person or group is treated, without proper justification, less favourably than
another, even though the more favourable treatment is not called for by the Convention.”
(para. 64, emphasis added by author).

18 Ibid, para. 70.
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to proportionality, the Court noted that life imprisonment in Russia was
not mandatory or automatic for any offence, but reserved for only a few
particularly serious offences, could be pronounced only after very careful
scrutiny of the case by the domestic courts and a conclusion that it is
the only punishment that “befits” the crime.!” Additionally, the offenders,
including the applicants, were entitled for early release after the first 25
years. In conclusion, altogether this does not render imposition of life
imprisonment an excessive measure.

Thereafter, operating within the lines of the doctrine of margin
of appreciation, and searching for the existence or non-existence of an
European consensus, the Court invoked the International Covenant on
Civil and Political Rights (Article 6(5)), United Nations Convention on
the Elimination of All Forms of Discrimination against Women (CEDAW;
Article 4), UN Rules for the Treatment of Women Prisoners and Non-
custodial Measures for Women Offenders (Preamble, rules 5, 10, 31,
48), Committee of Ministers of the CoE Recommendation Rec(2006)2
on the European Prison Rules (recommendations 13, 34.3) and the
European Parliament’s Resolution of 13 March 2008 (recommendation
14), which are all instruments that on call individual states to provide
special measures for gender-specific healthcare for all female prisoners,
protection of female prisoners from gender-based violence, and protection
of pregnant, breastfeeding and menstruating women and mothers with
young children in prisons. The Court concluded that on the basis of the
particular circumstances of the case, available data and international
instruments, “there exists public interest underlying the exemption of
female offenders from life imprisonment by way of a general rule” in
Russia.?

The Court added that there were some other states, in addition to
Russia, that exempted women from imposition of a life imprisonment by
way of a general rule (Albania, Azerbaijan and Moldova), some states that
exempted only pregnant women (Armenia and Ukraine), and some states
in which life imprisonment was limited because of the requirement of
reducibility of a sentence, and that, in the absence of common ground, this
area should still be regarded as one of evolving rights, with no established
consensus, in which states must enjoy a wide margin of appreciation.
Russia, in the light of all circumstances, did not overstep its margin
of appreciation, and its legislation is not contrary to the international
instruments in this sphere, nor with legislation of other states. Moreover,
exemption of certain groups of offenders represents “social progress in
penological matters.”?! While it would clearly be possible for Russia to

19 Ibid, paras. 71-72.
20 Khamtokhu and Aksenchik (fn. 4), para. 82.
21 Ibid, para. 86.
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exempt from life imprisonment all categories of offenders, in pursuit
of its aim of promoting the principles of justice and humanity, it is not
required to do so under the Convention as currently interpreted by the
Court. The Court was satisfied that there was a reasonable relationship
of proportionality between the means employed and the legitimate aim
pursued, and concluded that the impugned exemptions did not constitute
a prohibited difference in treatment for the purposes of Article 14, taken
in conjunction with Article 5. In reaching this conclusion, the Court had
taken “full account of the need to interpret the Convention in a harmonious
manner and in conformity with its general spirit.”??

In the light of the above considerations, on 24 January 2017 the
Grand Chamber of the Court, by ten votes to seven, found that there had
been no violation of Article 14 of the Convention, taken in conjunction
with Article 5, in respect of the difference in treatment on the basis of
sex. The judgment also contained concurring opinions of four judges, the
joint partly dissenting opinion of five judges, and a dissenting opinion of
one judge.

3. EQUALITY AS SEEN IN DOCTRINE AND
IN EUROPEAN LAW

Comparative studies show that European law, in general, “demands
that all citizens face an equal threat of investigation and prosecution”, as it
perceives pre-conviction phase as the greatest threat to equality before the
criminal law, unlike its cousin from the other side of the Atlantic which
“generally demands that all citizens face an equal threat of punishment”
(James Whitman 2009, 119-36). But, as Whitman (2009, 140-1) also
notices, this does not mean that Europe completely succeeds in achieving
pre-conviction equality in procedure, nor that equal punishment is of
secondary importance — on the contrary: it is noted that the European
approach is such that continental courts in fact make careful, systematic
and comprehensive efforts to consider the personality of the perpetrator
throughout the criminal justice system and individualization in punishment
is accepted (Whitman 2009, 146, 153). Still, Whitman underlines that for
the sociologists of criminal law “there will always be some lurking threat
to equal treatment” in the criminal proceedings when there is demand for
individualization, and that this is unavoidable (2009, 121-2).

Moving on to the notion of equality, it has been recognized that
the right to equality is a “central commitment in human rights law”
(Charilaos Nikolaidis 2015, 34; Sandra Fredman 2016, 712). Here we
differentiate between formal equality, which requires that all people be

22 Ibid, para. 87.
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treated identically in all circumstances, and substantive equality, which
recognizes that all people are not equal (Davis 2009, 12). International law
permits states to treat unequally those who are unequal, usually groups
with particular status — women, people with disabilities, ethnic minorities,
etc. (Fredman 2016, 713), and to adopt policies that are discriminatory
on their face, mostly because of the recognized particularities of their
histories, politics or economies, for which they may need to pursue
regimes of “unequal” treatment for unequal matters (Davis 2009, 12).
Yet, in both McKean (1982, 23) and Davis (2009, 12) in the case of
choice of a different treatment, such treatment must be proportional to
the specific individual circumstances, and in order to be legitimate, it
must be reasonable and not arbitrary; then the onus of showing that those
particular distinctions are justifiable is on those who make them, i.e. on
the states.

In equal treatment cases the European Court operates in a complex
context (Gerards 2017, 1) as it is asked to deliver binding judgments from
the position of a judicial authority that should respect national sovereignty
and national values, having to balance the need for uniform and effective
rights protection with the respect for diversity (Gerards 2018, 495) and
the objective to provide consistent protection of individual fundamental
rights (Gerards 2017, 2). In this the Court applies the doctrine of margin
of appreciation (for a more comprehensive analysis see Zysset 2017,
139-54).

As defined in Harris et al. (2014, 14), the margin of appreciation
doctrine implies that states are allowed a certain measure of discretion,
subject to European supervision, when it takes legislative, administrative
and judicial actions in the area of Convention rights. As further elaborated
by Gerards (2018, 498), margin of appreciation provides the states with
certain discretion in “determining the reasonableness of interference
with the Convention rights” so that the Court can relatively easily accept
reasons and arguments submitted by the governments, unless they are
“clearly unconvincing or disclose arbitrary decision-making” (Gerards
2018, 498-9). According to Gerards (2018, 499-500), this doctrine is
thus flexible, but applies only to the review of the reasonableness, and
should therefore be applied with great care.

However, practice shows that the Court fails to apply margin of
appreciation doctrine consistently, with acceptable deference to the
national authorities (Gerards 2018, 501) as it depends on existence of a
consensus or common ground of the CoE Member States on the approach
to the problem in question (Wildhaber ef al. 2013, 248). When there is no
European consensus, the Court will have a wider margin of appreciation
(and often the violation will not be found), but where the Court affirms
existence of the European consensus, margin of appreciation will be
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narrow, and the Court will, by applying evolutive interpretation of the
Convention, find a violation thereof (Wildhaber ef al. 2013, 248; Candia
2017, 600). Even though widely accepted, Wildhaber et al. (2013,
256) argues that there is no indication that consensus is binding, while
Gerrards (2018, 506—15) adds that in practice this doctrine actually does
not demonstrate the objectives it should theoretically, and that the Court
is moving to use other instruments to give the shape of its subsidiary
role and effective protection — case-based review and incrementlism — as
judicial strategies in dealing with diverging standards and the creation of
general principles.

Finally, Cahojové and Bitterova (2018, 27-8) explain the test that
the European Court has developed for sex-based discrimination claims.
The Court first examines whether the case at hand falls within the scope
of substantive rights, guaranteed by the Convention, and whether persons
in a comparable situation are treated differently or similarly based on
prohibited grounds. This also requires a comparator against which the
applicants are discriminated. Then the Court shifts assessment to a
possible justification for different treatment. The requirement for the
justification of different treatment is cumulative, which means that if the
state wishes to succeed in justification of its own action, it must fulfil
the requirements: the legitimate aim and proportionality of measures to
achieve the legitimate aim simultaneously. If the state fails to fulfil one
of the requirements, the Court usually finds a violation. In cases in which
discrimination is alleged based on sex, the Court is asked to perform a
higher degree of scrutiny of the circumstances, subject-matter, background
and a consensus (Ivana Rada¢i¢ 2008, 843—4; Cahojova and Bitterova
2018, 29) since “the advancement of the equality of the sexes is...a major
goal in the member States of the Council of Europe and very weighty
reasons would be needed for such a difference in treatment to be regarded
as compatible with the Convention,”?* and “references to traditions,
general assumptions or prevailing social attitudes in a particular country
are insufficient justification for a difference in treatment on grounds of
sex.”” However, even in this regard the Court leaves the states margin of
appreciation, and seeks to establish a European consensus to determine
whether the exemption is justifiable and reasonable.?

The European Court has already dealt with different and changing
sentencing regimes among CoE Member States, with cases covering
the difference in treatment of child offenders on account of their age

2 Petrovic v. Austria, App. 20458/92, (ECtHR 27 March 1998) para. 37;
Konstantin Markin v. Russia App. 30078/06 (ECtHR, Grand Chamber, 12 March 2012)
para. 127.

24 Konstantin Markin (fn. 23), para. 127.
23 Petrovic (fn. 23), para. 38.
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differences, and consequent ineligibility for remission,?® the difference in
juvenile sentencing on a basis of sex, 2’ and the difference in early release
prospects of life prisoners and others when life imprisonment is the
mandatory penalty for some offences.?® In all these cases the applicants
were male offenders, but only in Khamtokhu and Aksenchik the Court
delved into the problems of unequal sentencing and discrepancies arising
from differences in sex.

4. REVISITING THE CURIOUS CASE

Throughout most of the history of the European Court its
jurisprudence on equality was based on a formal conception of equality,
and only recently has the Court begun to “give equality more substantive
content” (O’Connell 2009, 129). The case of Khamtokhu and Aksenchik
came before the European Court after it had established and confirmed
its position that equality of sexes is one of the major goals to be achieved
and preserved in the Council of Europe, as well as that stereotypical
and traditional views should be abandoned. Moreover, this position was
affirmed in one case against Russia where the issue was unequal treatment
of men and women in regard to parental leave in the army which was, by
way of a general rule, permitted only to women, but was eventually found
discriminatory (above in fn. 23: Konstantin Markin v. Russia). Indeed,
the Court found a violation of Article 14 in conjunction with Article 8 of
the Convention in that case. The fact that the Court recognized that the
mother and the father play equal roles in the early stages of a child’s life,

26 Nelson v. the United Kingdom App. 11077/84 (Commission, decision 13 October
1986). In this case the applicant (age 15 at the time of commencement of a nine-year
prison sentence for attempted murder) complained that due to his age at the time of arrest
and trial, and the location thereof, he had been denied the possibility of remission, even
though he was entitled to parole. He also complained of difference in sentences in England
and Wales, which were more lenient and where children were entitled to remission for the
same offences, unlike in Scotland, where he had been tried and sentenced.

2T A.P. v. the United Kingdom App. 15397/89 (Commission, decision, 8 January
1992 (striking-out)). In this case the applicant (boy, aged 14) complained of different
sentencing of male and female juveniles. The applicant and respondent state concluded a
friendly settlement, but from the facts of the case we learn that during a certain period of
time only boys aged 14 and older could be sentenced to imprisonment, while girls of the
same age were exempted from such punishment. In the meantime, the UK amended the
law and abolished the critical punishment in regard to 14-year old boys.

28 Kafkaris v. Cyprus App. 21906/04 (ECtHR, Grand Chamber, 12 February
2008). In this case the applicant (sentenced to life imprisonment for premeditated
murder) complained of his discriminatory compared to other life prisoners released by the
discretionary decision of the President of the Republic, applied on a case-to case basis, as
well as him and other convicts who were not serving life sentence. The Court established
no discriminatory treatment in either of the applicant’s complaints.
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i.e. that motherhood should no longer be given priority over fatherhood,
is an important recognition by the Court. Hence, even though positions
of Markin, Khamtokhu and Aksenchik were not comparable, it was
reasonable to expect that the Court’s reasoning in Markin would also be
of certain importance and value for Khamtokhu and Aksenchik. However,
the reasoning of the Court and the outcome in the case were contrary, and
the question arose whether the Court was right.

It is argued that, in principle, the Court took the right approach
in the case of Khamtokhu and Aksenchik, in line with their complaints
and the established line of its cases, but that the outcome largely owes to
the applicants’ mistake in submitting one request. Namely, unlike in the
case of Konstantin Markin, where he had (successfully) charged that “the
refusal to grant him parental leave amounted to discrimination on grounds
of sex”? without further requests, Khamtokhu and Aksenchik carried on
with the request to the Russian authorities to abolish life imprisonment
in respect to men aged 18 to 65. Indeed, no one can guarantee that the
Court would have taken a different direction had the applicants left out
the second part of their request. But, it is argued that this was strategically
a mistake, and that by leaving only the first, substantively tenable and
defensible submission, the applicants would have been more successful.*
In this way the latter request prevailed, and the Court was already at the
outset of the case-deliberation clear regarding the direction in which it
was going, and that its subsidiary role and restricted powers in regard to
domestic legislation were about to “save” it from delving into this socially
and legally complicated issue. Ordering Russian authorities to abolish life
imprisonment completely (leveling up) or to extend it to women (leveling
down) was not within the Court’s power, but a sole recognition that the
adopted approach to sentencing was discriminatory had more prospects of
success (compare with Konstantin Markin).

Nevertheless, a more substantive issue remains problematic,
and that is the conclusion that discrimination of men in regard to life

2 Konstantin Markin (fn. 23), para. 76.

30" According to the information from the Department for the Execution of
Judgments of the European Court of Human Rights, in addition to being acknowledged
that he was discriminated against by the Court judgment, we read that in execution of
the individual measure Konstantin Markin was paid (on time) non-pecuniary damages
and legal costs and expenses, awarded by the Court. Moreover, in June 2014 the Russian
Government submitted a draft law providing for parental leave and child allowance to
be granted upon request to single male serviceman for consideration by the State Duma.
Even though there were no further developments reported to and by the Execution
Department, according to numerous media reports this draft law was welcomed as a step
further in respect of establishing equality between men and women in Russia. The status
of execution available at https://hudoc.exec.coe.int/eng#{%22fulltext%622:[%2230078/06
%22],%22EXECldentifier%22:[%22004—13956%22]}, last visite July 31, 2019.
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imprisonment, or more precisely — exemption of women from it, was
justified and proportional.

In the application of its discrimination test the Court established that
the exemption of female offenders amounted to a difference in treatment
on the grounds of sex. But, without questioning it, the Court accepted the
Government’s position that this difference in treatment was intended to
promote the principles of justice and humanity (which required that the
sentencing policy take into account the physiological characteristics of
women, in addition to age) and therefore pursued a legitimate aim in the
context of sentencing policy. While, undoubtedly, each state is in the best
position to know which sentencing policy best befits its societal needs,
it is strange, to say the least, that the Court unconditionally accepted the
position of the Russian Government without questioning it in a wider
context — namely, whether it was aligned with the quest for formal
equality of men and women, and then whether it was rightful to impose
life imprisonment only on men only because of their assumed strength to
endure the harshness of such a penalty.

Yet, even more subtle question followed.

Coming to the issue of proportionality, the Court made margin of
appreciation part of it (Gerards 2018, 501-2). Without firstly distinguishing
between male and female offenders, mothers and fathers, motherhood and
fatherhood, and when and why it was justified to make exemptions in
sentencing regimes, the Court started seeking consensus amongst the CoE
Member States in regard to exempting women from life imprisonment,
and then jumped right into the line of the international instruments that
protect female offenders, to come to the conclusion that there was an
underlying public interest in the exemption of female offenders from life
imprisonment, and that such a choice was considered a social progress in
penological matters.

As for the first quest, it was interesting that the Court established
that, basically, all former Soviet states exempted women from life
imprisonment. However, it would have been even more logical and helpful
had the Court investigated other CoE Member States sentencing regimes
and established how many other states in Europe, if any, differentiated
by sex when sentencing, whether their legislation exempted women
offenders from certain sentences (including life imprisonment), and what
was the rationale behind it. Normally, the Court conducts such research,
particularly when a sensitive issue is at stake, as it was in this case. It
failed to do it now and, in the absence of complete data, its conclusion
that there was little common ground amongst CoE Member States in
regard to imposition of life imprisonment on women on a basis of only
one block of the European states, is hardly credible.
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As for the second quest, the effort of the Court to examine the
international instruments that protect the rights of female offenders was
directly in response to both the applicants’ gender-related arguments and
the Government’s position, but it is submitted that in its conclusion the
Court was wrong. Enumerated international instruments®' deal with the
recommendations to the individual states and their obligations to provide
special measures for gender-specific healthcare to all female prisoners,
measures of protection of female prisoners from gender-based violence,
and the protection of pregnant, breastfeeding, or menstruating women
and mothers with young children in prisons. No instrument prohibits
life imprisonment as such and no instrument calls for exempting women
from life imprisonment, or from any type of prison sentence. They
only regulate or recommend in what way individual circumstances of
certain vulnerable groups of female offenders should be taken care of
by domestic authorities when those women are serving their sentences.
Therefore, exemption of these groups of women could be justified, but it
is difficult to accept that on the basis of the same concerns there was a
public interest for the exclusion of a/l women, or much less to impose life
imprisonment only on men.

In conclusion, even though it appears that the applicants largely
contributed to how the Court approached their problem, it must be noted
that the Court’s analysis was not comprehensive either, and that it indeed
treated the respondent state overly deferentially (Cahojové, Bitterova
2018, 30) without providing reasonable justification for such an approach.

5. CONCLUDING REMARKS

The case of Khamtokhu and Aksenchik was a textbook example of
discrimination, but it also revealed some traits of the equality-related cases
that were not so visible at first glance — how the case of discrimination
should be argued, and how it should be argued before the European Court.

The applicants should be more prudent in their discrimination
submissions and claims. While it was clear that the main concern of
Khamtokhu and Aksenchik was to establish that they were discriminated
against, only one sentence enabled the Court to decide contrariwise.
Yet, even when it appears that the applicants do not argue their cases
(strategically) well, the Court is in a position to assess the cases from
the perspective of a master of its own procedure, rules and the complete

31 Khamtokhu and Aksenchik (fn. 4), see the list under Relevant International
Instruments section, paras. 27-31.
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freedom in policing the conduct of its own proceedings (as established
and repeated in its long line of jurisprudence) and examine the cases in
accordance with the very substance of the applicants’ submissions. The
Court was particularly called on to take this approach when the importance
of the right in question exceeds the form in which the applicants are
complaining. Equality and human dignity are of such importance that
formalities should not prevail.

Also, this case revealed that consensus should not be binding, and
that a lack thereof on the issue of imposition of life imprisonment on men,
while women remain exempt, does not justify such a choice of sentencing
regime, and that justice cannot be achieved in such a conditions.

Consequently, cases such as this one, which in fact deal with sex
and gender differentiation, evidently require a more nuanced approach,
particularly if the applicants offer credible arguments, as it was in this
case. But, despite this clear requirement, the Court failed to address
differences in question properly, by completely disregarding what
the applicants submitted. What used to be ground for justification of
different treatment in the very recent past of our society, and in the
meantime became recognized as a formal ground for non-discrimination
by the Court itself,3?> once again became justification for discriminatory
treatment. Even though different in its nature, motherhood and fatherhood
are equally important. Also, even though both men and women have their
weaknesses and strengths, none of that should be considered as grounds
for discrimination or exemption from equal treatment because tradition
or deeply embedded practices dictate so. These can only be grounds for
individualization of treatment, which is the only way to attain genuine
equality in gender issues. By not treating equally those who are “similarly
placed”, the Court seriously jeopardizes equality as such, and it is unlikely
that there will ever be public interest for such a treatment.

32 Konstantin Markin (fn. 23), paras. 132-133, 151. “... the Court concludes that,
as far as the role of taking care of the child during the period corresponding to parental
leave is concerned, men and women are ‘similarly placed’... It follows from the above
that for the purposes of parental leave the applicant, a serviceman, was in an analogous
situation to servicewomen. It remains to be ascertained whether the difference in treatment
between servicemen and servicewomen was objectively and reasonably justified under
Article 14... In view of the foregoing, the Court considers that the exclusion of servicemen
from the entitlement to parental leave, while servicewomen are entitled to such leave,
cannot be said to be reasonably or objectively justified. The Court concludes that this
difference in treatment, of which the applicant was a victim, amounted to discrimination
on grounds of sex.”
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This paper explores how religious argumentation is used in the construction
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The purpose of identity construction in Attic forensic oratory is to
influence the audience’s attitude towards the speaker and his opponent.
This paper explores specifically how religious argumentation is used to
shape sexual and social identities. The use of religion allows the speaker
to harness the unifying effect of shared beliefs to provoke the audience’s
antipathy towards the opponent, whom they now see as an outsider.
The paper comprises two sections: in the first, “Identity: Definition and
Constructions”, I offer a theoretical exploration of the notion of identity
— what this is and how religious and sexual identities are constructed to
achieve persuasive ends. In the second section, “Religious Argumentation,
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Sexuality and Social Identity”, I explore manifestations of the synergetic
use of religious argumentation, sexuality and social identity for the
construction of the identity of the speaker’s opponents, and the impact
this construction is designed to have upon the audience in the Athenian
courts.

1. IDENTITY: DEFINITION AND CONSTRUCTIONS

First introduced by psychologists in the 1950s, the notion of
“identity” has long been one of the major fields of interest for researchers
across a range of disciplines, especially in social studies, history and
humanities. The most influential attempts to define the notion have two
common features: first, the emphasis placed on identity as having both an
individual and a collective nature; and second, the fact that all definitions
refer to a sense of recognition or identification, i.e. how one is perceived
to be by oneself or by others, or perhaps better, what features are attributed
to an individual or a group of individuals, i.e. a community, by themselves
or others (see, for example, Clifford 1988, 344; Hall 1989; Wendt 1992,
397; Deng 1995, 1; Jenkins 1996, 4). Identity, in other words, consists
of two pillars: identifier and identified (see, for example, Taylor 1994,
25-73; Inag, Unal 2013, 223). Gee (2000, 99—125) is right to note that:

“One cannot have an identity of any sort without some
interpretive system underwriting the recognition of that identity.
The interpretive system may be people’s historically and culturally
different views of nature; it may be the norms, traditions and rules
of institutions; it may be the discourse and dialogue of others; or
it may be the workings of affinity groups. What is important about
identity is that almost any identity trait can be understood in terms
of any of these different interpretive systems. People can actively
construe the same identity trait in different ways, and they can
negotiate and contest how their traits are to be seen (by themselves
and others) in terms of the different perspectives on identity.”

Seen from this angle, identity may refer to character, goals, actions,
words and origins — everything that characterises an individual or a
community. Identity, in this paper, is taken as a sort of predicate that is
attached to and describes the nature and characteristics of individuals or
collectives.

The social identity of individuals relates to the role(s) they
undertake in social structures. Social structures pre-date individuals and
provide the framework in which we interact in the world, yet individual
social agents are able to act in the world, sometimes following the rules
of the social structure, but also redefining social structures through social
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action. Bourdieu ([1987] 1994) attempted to reconcile the push and pull
of structure and agency in everyday life through the concept of habitus, or
else social category. According to Bourdieu ([1980] 1990), social agents
possess habitus as a way of being, or disposition, which can be economic,
cultural, social and symbolic. A social category is a set of people
designated by a label (or labels) commonly given to, or used by, that set
of people. As Fearon (1999, 13—14) points out, “social categories have
two distinguishing features: first, they are defined by implicit or explicit
rules of membership, according to which individuals are assigned, or not,
to the category. Second, social categories are understood in terms of sets
of characteristics — for example, beliefs, desires, moral commitments
or physical attributes — thought typical of members of the category, or
behaviour expected or obliged of members in certain situations”.

The construction of any particular identity is an inclusive process
involving the internalisation of identities that have the same features and
espouse the same values, but it is also an exclusive process in the sense
that it entails the elimination of deviant identities. I term this potential
of identity construction “the rhetoric of community”: this reflects the
conscious, psychological attachment to a group and the belief that this
group has shared interests, to which the non-members of the group are
alien. The social identity theory of Tajfel and Turner (1979) indicates that
the activation of this binary set of reactions, as interdisciplinary scholarship
indicates, has a significant impact upon behaviours and attitudes in target
audiences (see also Miller et al. 1981, 494-511; Conover 1984, 760—785;
Lau 1989, 220-223; Carey 1990, 49; Huddy 2003, 511-558); Hall 2006,
388; Arena 2007, 151). The central hypothesis of social identity theory is
that members of an in-group will seek to find negative aspects of an out-
group, thus enhancing their self-image. This is exactly how references to
religious discourse and identity, especially in the forms that are discussed
in this chapter, work in Attic oratory: they are a means for the speaker
to artfully construct the audience’s frame of mind, by associating himself
with them, while simultaneously estranging his opponent from the group.

A specific type of identity formation, which carries the potential for
both inclusion and exclusion, is religious identity, i.e. the identification
of an individual with religious traditions, beliefs and practices. It has
been argued in modern scholarship that religion provides the strongest
kind of identity for individuals and groups. It is a way of defining one’s
identity by excluding the other from the religious group — thus, defining
oneself as the opposite of the other (see especially Mol 1976; 1979, 11—
38; Seul 1999, 553-568). An increasing number of studies indicate the
mechanisms through which religion, and religious discourse in particular,
is correlated with identity formation (see, for example, Lee 2002, 369—
384; King 2003, 196-203; King, Boyatzis 2004, 2—-6; Arweck, Nesbitt
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2010, 67-87). Another type of inclusive/exclusive construct is sexuality,
which is meant to include all the aspects of self, character, actions, words
and traits that indicate, explicitly or implicitly, one’s sexuality. For, as
scholars argue, sexuality is a cultural construct attached to and defined
by attire and clothing style (see especially Holman 1981; Lurie 1981;
Tseelon 1989; 1995; Davis 1992; Entwistle 2000; Arvanitidou, Gasouka
2013, 111-115), jewellery, facial expressions, posture, body type, walk or
gait, and both the type and frequency of gestures (see especially Fasoli et
al. 2017, 1261-1277; also: Dunkle, Francis 1990, 157-167; Gaudio 1994,
30-57; Shelp 2002, 1-14; Munson et al. 2006, 202-240; Munson 2007,
125-142); Rieger et al. 2010, 124-40; Barton 2015, 1615-1637). It is
the interconnection between religion and sexuality as manifested in Attic
forensic oratory that this paper aims to explore.

2. RELIGIOUS ARGUMENTATION, SEXUALITY AND
SOCIAL IDENTITY

This section aims to explore the ways in which speakers castigate
the (alleged) religious allegiances, behaviour or practices of their
opponents, and use them to undermine the social status and sexuality of
individuals. There are only a few references to religion in Attic oratory
that denote and undermine the sexual status and/or the social standing of
people. These references can fall largely into two interrelated categories:
aggressive references that denote morally, socially, legally and sexually
condemnable identities; and occupational references that describe the
social occupation or the magistracy of people in relation to religious
duties and obligations.

Prominent examples of the first category of references, aggressive,
can be found in the speeches describing or relating to the political feud
between Aeschines and Demosthenes. This feud was so acrimonious
that the two rivals often used specific forms of religious argumentation
(such as, for example, references to apocryphal rituals) to undermine the
social identity and sexuality of those involved. A telling passage is in
Demosthenes 18.259-260:

“oikétov TAEWY, OVK €AgvBEpov mOdOg Exwv, avhp O
yevouevog T untpi tehovor tog Piprovg dveylyvmokeg kol TdAlo
ovveokevmpod, TNV pev vokto vePpilov kol kpatmpilov kol
KkoBalpov ToLG TELOLUEVOLS KOl ATOMATTOV T( TNAY Kol TOig
mTHPOLG, Kol AvioTag amo tod kaboppod kehedwv Aéyswv ‘Epuyov
KooV, Dpov duevoy,” &l 1 pmdéva Thmote AKoDT dAoADEML
cepuvovopevoe  (koi Eywye vopilm: [260] uf yop olecd’ avtdv
0B&yyecbor pev obtem péya, dholdlewv & ovy VIEPAAUTPOV), €V
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8¢ Toic MuEpaLg ToLG Kahovg Bidcovg dywv S TV 00®V, TOvg
€0TEPAVOUEVOVG TO HopdBo Kol T AgVKT, TOVG OQES TOVG
nmapeiog OAPov kol vaEp ThG KEQUATG aiopdv, Kol fodv ‘gvol
cofoi,” kol émopyovpevog ‘vijg drtng drmg vijg, EEupyog Kai
TPONYEUDV Kol KITTOPOPOG Kal AMKVOQOPOG Kol Tolodd’ vmd tdv
Ypadimv Tpocayopevouevos, uichov Aappdvoy tobtov EvBpurta
Kol GTPEMTONG Kol VEnAato, &9  0l¢ TiC ovK av (¢ AANB®EC adTOV
gvdopovioete kol v avtod toyny;”

“On arriving at manhood you assisted your mother in her
initiations, reading the service-book while she performed the
ritual, and helping generally with the paraphernalia. At night it was
your duty to mix the libations, to clothe the catechumens in fawn-
skins, to wash their bodies, to scour them with the loam and the
bran, and, when their lustration was duly performed, to set them
on their legs, and give out the hymn: ‘Here I leave my sins behind,
Here the better way I find’; and it was your pride that no one
ever emitted that holy ululation as powerfully as yourself. I can
well believe it! When you hear the stentorian tones of the orator,
can you doubt that the ejaculations of the acolyte were simply
magnificent? [260] In day-time you marshalled your gallant throng
of bacchanals through the public streets, their heads garlanded
with fennel and white poplar; and, as you went, you squeezed
the fat-checked snakes, or brandished them above your head,
now shouting your Euoi Saboi! Now footing it to the measure of
Hyes Attes! Attes Hyes!—saluted by all the old women with such
proud titles as Master of the Ceremonies, Fugleman, Ivy-bearer,
Fan-carrier; and at last receiving your recompense of tipsy-cakes,
and cracknels, and currant-buns. With such rewards who would
not rejoice greatly, and account himself the favourite of fortune?”

What is described in 18.259-260 is the rhythmic cry and dance of
Aeschines during the ecstatic cries in honour of Dionysus: gvol cafoi
is a shout that the majority of scholars associate with the worship of
Bacchus and vfjg dttng drtng vf|g is associated with Sabazius. The cult of
Dionysus/Bacchus displayed a good deal of syncretism with the cult of
Sabazius, and that two were sometimes considered to be the same god (see
Yunis 2001, 254; on the cult of Sabazius: Gasparro 1985, 67-68; Burkert
1993, 259-275; McClure 2017, 304; Berndt 2018, 172—193). Dionysus/
Bacchus and Sabazius were both gods whose cultic worship and festivals
typically surrounded the event of the epiphany of the god and his band
of animalistic male and wild human female attendants among the people,
associated with ritual cries announcing the god’s coming.

Despite scholars mostly advocating the idea that Demosthenes
refers to Bacchic and Sabazian rituals, Martin (2009, 109—11) questions
this, and argues that Demosthenes may have made up a fusion of several
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cults in his description of the rituals in 18.259-260.! The creation of
a hotchpotch of references to several rituals indicates that the aim of
Demosthenes is not to provide the audience with accurate information
about the rites in which Aeschines allegedly participated. If the judges
recognised correctly what the rites were and had the (wrong) impression
that Demosthenes talks about them in negative terms, there would have
been a risk of alienating the judges, who might have been initiated in these
cults. We should not forget that these cults are not inherently negative or
detestable. After all, the Athenians, according to Strabo (10.3.18), were
known for their tolerance of rites with foreign roots: “for they welcomed
so many of the foreign rites that they were ridiculed by comic writers”
(see also Fidinow 2016, 52ft.). Demosthenes’ purpose, I argue, is not to
refer to the rites themselves, let alone to reflect accurately any disposition
the Athenians may have had towards them. What he is trying to do in
18.259-260 is to undermine the authority of Aeschines in the eyes of
the court audience by focusing on three dimensions of his opponent’s
involvement in the rites.

The first dimension, which has the potential to offend and irritate
the (male) Athenian judges, thus undermining Aeschines’ authority and
isolating him from the group of Athenians, is the implied mingling of
sexes in the description of the rites. Both male and female worshippers
are presented as co-acting in the rites, with Aeschines being merely
an assistant to a female. As Martin (2009, 112) argues, “even if the
unrestricted mingling of both sexes was not offensive, it confirmed
the impression of the cult’s being somewhat obscure and odd, and its
remoteness from the regulations of a group of worshippers accepted
by society. One apparently common suspicion against the private cults
without separation of men and women was that of orgiastic sexuality”.

Demosthenes’ presentation of Aeschines’ performance of the
ritualistic cries of dAolvyudc or dhoivyn also intended to put the latter
into a corner: thinking that this cry was uttered almost exclusively by
women, as Pulleyn (1997, 178—181 n. 55); McClure (1999, 52-56); Willi
(2003, 168) argue, Demosthenes’ description aims arguably to ridicule
Aeschines’ sexuality, that of an effeminate, or unmanly, male. While
male-to-male sexuality would not have been viewed as abnormal or
distorted by an ancient Greek audience, the presentation of an effeminate
male was perceived negatively and was frequently a target of criticism.
In his speeches 1, Against Timarchus, and 2, On the False Embassy, for
example, Aeschines refers five times to Demosthenes as being a kinaidos

I Martin argues that elements of the description of the cults by Demosthenes

belong to Dionysus (as, for example, the fawnskin that is attested on Attic vases), some
others point to Orphism (as do both the reference to the reading of sacred books and the
wearing of crowns made of white poplar), while the ritualistic cry “Hyes Attes! Attes
Hyes!” may point to the cult of the Mother.
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(see Winkler 1990, 178-86; Davidson 2001, 23), an unmanly male,
because of his lack of restraint in using luxurious garments which are
indistinguishable from those of females (1.131, 181), and because of his
effeminate physique and lack of martial prowess (2.88, 99, 151).2 Criticism
and ridicule of Aeschines are apparently the purposes of Demosthenes,
since in oratory, as indeed in (Old, Aristophanic) comedy, effeminate
men, like Agathon in Thesmophoriazousae 249—60, are frequently targets
of ridicule.

The attack against Aeschines as being sexually debased is
underlined by the reference to the young age at which he took part in
the rites. These rituals, where the 6iacot of tipsy men roamed around
the streets of the city, were, as MacDowell (2000, 289) argues, “morally
corrupting and a child ought to have been protected from them” (see
also Martin 2009, 63—64). It is worth mentioning here that one of the
accusations against Phryne, the hetaira, was that she was assembling
improper religious groups of men and women (Anonymus Seg. Ars Rhet.
215 Hammer: 6idcovg avopdv Kai yovaik®dv cuviyayev “she put together
groups of men and women”).? The image of a boy being in the company
of drunken older men seems to have implications for pederastic seduction
(see Dover 1979, 23-49). Despite, or perhaps because of, a widespread
recognition of the sexual attractiveness of young males, the Athenians
were very protective of boys: besides moral codes described in sources
regarding acceptable boyish deportment (see Dover 1979, 84-85; Cohen
1991, 195),* a series of legal prohibitions also aimed to protect boys. If
we believe Aeschines (serious doubts are expressed by Fisher 2001, 68),’

2 These five references to Demosthenes as being a kinaidos are the only attestations

of that term in oratory; and kinaidos is used only rarely elsewhere: Plato Gorgias. 494c—e;
Aristotle Physiognomics 808a, 810a, 813a. This limited use makes it hard to pin down
the traits of a kinaidos. In Aristotle’s Physionomica kinaidia is almost synonymous with a
physical abnormality and bodily oddities, with gait, stature and movements, especially of
neck, head and knees, and facial expressions (especially eyes) being characteristic aspects
of a kinaidos’ physicality. In Plato’s Gorgias a kinaidos is defined by his moral failings, a
lack of (sexual) restraint, and rampant desires.

3 Anonymus Seg. Ars Rhet. 215 Hammer: doePeioc kpwopévn 1 Opovy: kol

yap ékopoaocev &v Avkelo kol kowov gionyaye 0edv kal Oidcovg avdpdV Kol yuvoik®v
cuviyayev: ‘€médeiga toivov VUlv doefii Ppovny, kopdcacov avordds, kovod Ogod
glonyftplav, B1dcovg avopdv EKOEGLOVG KOl YUVOIK@Y GuVayayoDoav’. WIAQ Yap VOV T
mpaypoto dmyeiton. “Phryne is on trial for impiety, because she was carousing in the
Lycaeum and introduced a new god, and put together groups of men and women. ‘I have
demonstrated to you that Phryne is impious, and that she was shamelessly carousing, and
introduced a new deity, and gathered together illicit groups of men and women’. At this
point he is only providing the mere facts of the case”.

4 Aristophanes, Clouds 963ff. refers to the virtues of boys; 979-983 where there
is a negative description of damnable boyish deportment.

> There are serious doubts about the historical validity of what Aeschines

mentions in 1.9-14 as being Athenian school rules and laws that regulate who could get
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there were regulations about the work of schools, their opening hours,
and the behaviour of teachers, also providing strict criteria for the people
who could enter the schools under specific circumstances (1.9-14).
Families were also expected to protect boys from the sexual attention of
older men by appointing, for example, slaves called Tadaywyoi to protect
the boys from seduction (cf. Plato, Symposium 183c—d; Phaedrus 231e,
240, 255a). As Aeschines also informs us, in 1.15-16, the law of ¥Bpig
punished anyone who insulted a boy (see Fisher 1992, 36-85; Todd 1993,
107, 187, 189, 270-271; Cairns 1996, 1-32).

Demosthenes’ references to the morally questionable upbringing of
Aeschines may reflect the Athenian disposition towards the importance
of nurturing boys well and the negative impact that any misconduct may
have had upon Athens: “it is the boy who has been well-brought-up that
will be a useful citizen when he becomes a man. But when the boy’s
natural disposition is subjected at the very outset to vicious training,
the product of such wrong nurture will be (...) like this man Timarchus”
(Aeschines 1.11). Similarly, Demosthenes pays particular attention in
his speeches not only to the actions of the potential seducers, but also
to Aeschines’ very presence amongst them, along with his mother, who
allowed him to be there. Both are (implicitly) presented as wilfully
damaging the honour of Aeschines’ family. The emphasis placed here on
the immorality and shamelessness of Aeschines invites the audience to
think that his malfunction as an adult in the polis was not due to his
ignorance, but due to his insolent character that was debased further by
the environment in which he was nurtured.

The second dimension of Aeschines’ (alleged) involvement in the
rites that would potentially harm him has to do with the attention paid
to Aeschines’ low economic status and marginalised social standing.
Demosthenes gives a new twist to the accusation that Aeschines carried
out petty jobs by focusing on the religious scenery in which these menial
tasks take place. This is used to emphasise that Aeschines’ family was in
such desperate need of money, because of shameful poverty and the lack
of opportunities, that Aeschines was obliged to work from his boyhood
even in mystery cults with women and drunk men. As Eidinow (2016,
54) eloquently puts it, “this [description] is not about Aeschines’ religious
activities being dubious, but their role in marking him as a young man
of no account”. The low social standing of Aeschines is indicated by
the description of the duties that the man had to carry out in the rituals:
Demosthenes claims that Aeschines read out the books at the initiation
rites and that he was concerned with paraphernalia and a series of other
petty menial actions.

into a school. Fisher argues that “all the documents included are universally and rightly
condemned as spurious”.
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This is not the first time Demosthenes refers to Aeschines allegedly
carrying out menial tasks. In §258 we read that “as a boy raised in
great poverty, serving at the school alongside your father, you rubbed
the ink, wiped the benches, and swept the schoolroom, relegated to
the status of a household slave, not that of a freeborn youth”. A harsh
diatribe in speech 18 also includes references to Aeschines being §209:
“hunchbacked clerk” (ypappatoxvewv), §261: “scribe and errand boy
to minor officials” (ypappatevew kol HVINPETEV TOiG Gpy1diolg), §265:
“you served as a public scribe” (éypappdreveg) and “you played bit parts
on stage” (£rprtaywviotelg) (see Csapo, Slater 1994, 222-223; Haigh
1907, 221).6 The wording in these attacks against Aeschines is arguably
redolent of comedy. A common ingredient of the diatribes made against
one’s opponent in comedy and oratory is that “the opponent and his kin
have followed menial callings, e.g. as clerks, or have made a living by
manufacture or retail trade”, Dover (1974, 32) rightly points out (see also
Rowe 1966, 398). Language is used as a means of attacking, denigrating
and ridiculing Aeschines, who is associated with the vulgar and petty
characters of comedy. The purpose of Demosthenes is to underline the low
social and economic standing of Aeschines’ family, challenging its place
within and its contribution to the polis. We cannot fully trust Demosthenes’
partisan description, however, since we know that Aeschines’ family had
hoplite status, and so was not doomed to utter poverty (see especially
Lane Fox 1994, 139-140; Harris 1995, 26; Martin 2009, 105).

Demosthenes’ references to Aeschines’ participation in mystical
rituals may, thirdly and finally, have been intended to cast doubt on
Aeschines’ origins, seeking to alienate him from the law-court audience
by implying that he was of foreign birth. The Sabazian rites described
in the passage above were imported to Athens from barbaric places,
Phrygia or Thrace.” Demosthenes himself was the target of various
accusations levelled by Aeschines that he was a foreigner by birth (as
in Aeschines 2.22-23), and it may be that Demosthenes, in the passages
cited above, was in part trying to turn the tables on his rival. This is
perhaps more possible if we bear in mind that Aeschines never ceases

% Demosthenes may have coined the notion of Tpitaymviotic, since it is always
attached to direct references to Aeschines. There is a tendency in literary criticism to
consider terms like devtepaymviotig or Tpltayoviet)g as having negative meaning:
protagonist is used for “star”; devtepaywviotrg for “adjutant”, “second-fiddle”, and
“sidekick™; and tritagonist is a term of abuse meaning something like “third-rate”.
Although it is not feasible to know the precise meaning of the term tpirtayoviotig outside
Demosthenes’ speeches, nonetheless, in Demosthenes 19 it is undoubtedly negative
because it invariably refers to Aeschines’ poor acting.

7 For Aristophanes (Scholia in Birds 874) the Phrygian origins of Sabazius are
undisputable. Some other sources refer to Dionysus being the same person as Sabazius,
according to Thracians (e.g. Scholia in Wasps 9b).
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boasting about his purely Athenian origins (as he does, for example, in
2.23).» Demosthenes might have wanted to undermine or diminish the
impact that these self-promoting references of Aeschines would have
upon the audience. We do not have any information from ancient sources
to indicate whether or not the judges and the onlookers recognised and
believed these subtle aspersions about Aeschines’ civic identity. It is
certainly true that Demosthenes’ credentials as an Athenian citizen are
weaker than Aeschines’ — that is presumably why he does not challenge
his rival openly and forcibly in his speeches. But he could have made
innuendoes of the sort we can find in 18.259-260, which, despite being
false or inaccurate, may still have had an impact on some (of the most
gullible) members of the audience.

Religious argumentation can also be exploited aggressively in
other speeches of Attic forensic oratory, with the aim of stigmatising
individuals by assigning or highlighting particular aspects of their
identity that would be perceived negatively by the audience. In Antiphon
1.19, for example, we are told that a woman, Philoneos’ mistress, was
tricked by the stepmother of the speaker, who planned the murder of
his father, and poured poison into the wine for the libation, thinking
it was a love potion (on the stepmother as being guilty of cheating the
woman who poured the poison into the wine, see Gagarin 2002, 148—
151).° This passage assigns the morally debased identity of a female
murderer to the stepmother. Murder was considered an act of impiety,
as extant oratorical sources indicate (e.g. Antiphon 6.5). The stepmother
is stigmatised, therefore, by the murder she committed and the serious
offence of impiety that is attached to that act (see Gagarin 1997, 116). 1
also argue that behind the lines in Antiphon 1.19 lies an innuendo about
sorcery, implied by the reference to love potion, which can also be found
elsewhere in Antiphon 1, such as in §9.'° As Gagarin (2002, 150) argues,

8 Aeschines 2.23: “and we who have shrines and ancestral tombs in our homeland

and share with you the pastimes and dealings that befit free men and have legally valid
marriages and in-laws and children, deserved your trust in Athens (or you would never
have selected us), but on arriving in Macedonia we suddenly turned traitor”.

9 Antiphon 1.19: “but Philoneos’ mistress, who poured the wine for the libation,
while they offered their prayers — prayers never to be answered, gentlemen — poured in the
poison with it. Thinking it a happy inspiration, she gave Philoneos the larger draught; she
imagined perhaps that if she gave him more, Philoneos would love her the more: for only
when the mischief was done did she see that my stepmother had tricked her. She gave our
father a smaller draught”.

10" Antiphon 1.9: “In the first place, I was ready to torture the defendants’ slaves,
who knew that this woman, my opponents’ mother, had planned to poison our father on
a previous occasion as well, that our father had caught her in the act, and that she had
admitted everything — save that it was not to kill him, but to restore his love that she
alleged herself to be giving him the potion”.
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the figure of a man-destroying woman implies notorious sorcerers such
as Circe and Medea.

More direct and explicit criticism against opponents for engaging
in sorcery can be found in other speeches of the Ten Attic orators, as, for
example, in Aeschines 2.124, 153 and Dinarchus 1.95 (a speech delivered
against Demosthenes) — cited in order below:

“Tivec oV fioav ai amdror, TadTa yip Tod yonToc dvlpdmov,
€€ v gipnke hoyicacOe.”

“See from his own statements the lies he has told. These are the
mark of a sorcerer”.

“Toumémdeypon 8 v T moMrteiq kaf’ vVrepPoiny avOpmOT®
yontt Kol movnp®d, 0G o0d’ v dKkmv aAnbec ovdev gimot.”

“In my political life, I have become enmeshed to an extreme
degree with a sorcerer and a criminal, a man who could not speak
the truth even by accident”.

“yomg ovtog, dvdpec ABnvaiot, kol popdg dvOpomdc éotl,
Kol 00Te T@ YéVEL THig MOAE®G TOATNG OVTE TOIC TETOAMTEVUEVOLG
avT® Kol Tenpaypévorc.”

“Gentlemen of Athens, this man is a sorcerer and an
abomination, unworthy by either his birth or his administration

and actions of being a citizen of the city” (translation: Worthington
1992, 102-03).

Dickie (2001, 12—-16, 30—43) examines several uses of the term yorng
in a range of primary sources, from tragic plays to medical writings and
philosophical treatises (especially Plato, Laws 933a—¢), highlighting its
pejorative sense. To accuse someone of being a sorcerer was to accuse him/
her of being dishonourable and engaging in morally questionable and legally
punishable activities (see Dickie 2001, 36-46; Eidinow 2016, 55). Plato
notes that sorcery was a hateful practice that was repressed by severe legal
penalties (Laws 933a—e). Plato’s Laws is not necessarily the most reliable
source for Athenian law; but what the Laws has to say here is supported
by the evidence of Demosthenes in Against Aristogeiton 79—80, where the
speaker refers to Theoris, a sorcerer from Lemnos, who was sentenced to
death along with her family under the law of doéfeia “impiety”.

The accusation levelled against individuals of being sorcerers
was also a way of referring to their foreign genealogical roots and
marginalised social standing. A particularly potent aspect of Greek magic
was its presence in the fringes of society, which were most drastically
divided from official state religion. Dionysus is presented in Greek
literary texts, most fondly in Euripides’ Bacchae 234-5, as a sorcerer
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from a barbaric land.!" Sorcery itself was considered to have ancient
roots, Eastern provenance and social marginalisation (see Maxwell-Stuart
2004, 14). The conclusion we can draw, therefore, is that the identification
of Demosthenes, in the speeches of Aeschines and Dinarchus, with the
scare-figure of the sorcerer aims to capitalise on the Athenians’ negative
sentiments for sorcerers.

11

Religious argumentation can also be used to reinforce the stigma of
the alleged female immorality, as in [Demosthenes] 59, Against Neaera.
Phano, the daughter of Neaera, is attacked because of the alleged adultery
she committed, but this attack is couched in religious as well as in moral/
legal terms.

“§85: Aaf€ oM pot TOV vOHOV TOV Eml TOVTOIS TOLTOVL Kol
avayvabt, v’ idfjte 1L 00 pHdvov mpootikev avTnV Anéxesbol TOV
iepdv 00TV TOwTNY 0VGOV Kai Towdto Stamempoyuévny, tod
opav kail Bvew kol molElv L TV voplopévav VIEp TG TOAEmG
natpiov, GAML Kai IOV BAA@V TdV ABRvnoly dndvioy. & 7 yap
av poyog OA®d yvvouki, ok &Egotiv avti] EMOEV €lg 00OV TAOV
iep®dv TV dNUOTEADV, €ig O Kol v EEvnv Kol v doOANV EAOETV
é€ovoiav €docav ol vopor kol Beacopévnv kol 1keTELCOVGOV
glovar”

“A woman of her character, who has done what she has
done, ought not only to have kept aloof from these sacred rites,
to have abstained from beholding them, from offering sacrifices,
and from performing on the city’s behalf any of the ancestral rites
which usage demands, but that she should have been excluded also
from all other religious ceremonials in Athens. For a woman who
has been taken in adultery is not permitted to attend any of the
public sacrifices, although the laws have given both to the alien
woman and the slave the right to attend these, whether to view the
spectacle or to offer prayer”.

“§86: aAAG UOVALG TOVTALS GTOYOPEVOLGLY Ol VOUOL TOlg
yovouéi pn siciévar sic T iepd té SnuoteAd, &’ N dv pouOC
aAQ, éav & siciowol kol TAPAVOUDOL, VNTOWEL TAGYEW VIO TOD
Bovlopévov 6 Tt Gv mhoyn, TANV BavdTov, kol EdmKEV O VOHOG TIV
TIpopiov VIEP aDTAOV T@ EvTuyOVTL, 810 ToDTOo & €moinoev O VOUOG,
v Bavartov, tdAla VPpiobeicav avtnv undapod Aofeiv dikny,
ivo un wdopata und’ dogPrpato yiyvntor v toig iepoic, ikovov
@oPov taig yovau&l mapackevdl{ov ToD GOEPOVEIV Kol Undev
apoptéverv, GAAG dikaing oikovpelv, S1BACK®OV MG, dv TL ApApTH
toodtov, dpa €k Te ThG oilkiag Tod avdpoc ekPefAnuévn Eoton kol
€K TOV lepdV TOV TG TOAEW®S.”

Euripides’ Bacchae 234-235: “And they say that some stranger has come, a
sorcerer, a conjuror from the Lydian land, fragrant in hair with golden curls, having in his
eyes the wine-dark graces of Aphrodite”.
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“No; it is to these women alone that the law denies entrance
to our public sacrifices, to these, I mean, who have been taken in
adultery; and if they do attend them and defy the law, any person
whatsoever may at will inflict upon them any sort of punishment,
save only death, and that with impunity; and the law has given
the right of punishing these women to any person who happens to
meet with them. It is for this reason that the law has declared that
such a woman may suffer any outrage short of death without the
right of seeking redress before any tribunal whatsoever, that our
sanctuaries may be kept free from all pollution and profanation,
and that our women may be inspired with a fear sufficient to make
them live soberly, and avoid all vice, and, as their duty is, to keep
to their household tasks. For it teaches them that, if a woman is
guilty of any such sin, she will be an outcast from her husband’s
home and from the sanctuaries of the city”.

It is notable that the speaker not only accuses Phano of committing
illegal actions, as adultery was punishable in the Athenian legal system
(see Dover 1974, 209; Harris 1990, 370-377; Carey 1995, 407-417),'?
but he associates the accusation of illegality with impiety (as he also does
elsewhere when associating bribery, treason and other offences against
the polis with crimes against the gods; e.g. in Demosthenes 19.268). It
is this impiety, in fact, that underpins the explicit call for the audience
to treat Phano (and her father, Stephanus) as not a part of the Athenian
community. The centrality of piety and impiety in the Athenian legal
system is well-established in ancient sources and modern scholarship.
Piety, “a broad term which comprised showing reverence in accordance
with tradition towards the gods, one’s parents, the dead, or even the
fatherland”, as Filonik (2013, 13) argues, was fully entangled with
secular matters in classical Athens. According to Filonik (2013, 14), acts
of impiety “usually signify the lack of reverence towards and profanation
of the ‘sacred matters’ (sacred places; monuments of the gods; religious
festivals, functions, or rituals, etc.)”, and were considered a twofold
offence, against both human and divine law.

Demosthenes’ aim in associating illegality with impiety is to
maximise the negative impact that the accusation against Phano (and
the defendant Stephanus) may have on the law-court audience; asking
the judges to vote against the impious family. As scholars argue, impiety

12 Unlike in many modern Western legal systems in which adultery is considered
mostly as a private moral issue that has little legal consequence, the Athenian legal system
severely punished those involved in adultery. One of the statutes cited by Demosthenes
on justifiable homicide in 23.53 (which has been regarded as providing the definitional
foundation of the law of adultery) makes it clear that it was poyeia to seduce the wife,
or any other woman related to the offended head of the household, and that the adulterer
could be killed by him if caught in the act. Aeschines 1.90 and Lysias 1.32 are also useful
sources of information about the legal consequences of adultery.
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risks punishment from the gods, and thus it behoved a city to extirpate it
by legal processes (see, for example, Rudhardt 1960, 87—105). Because
impiety imperils the entire community, its punishment is a responsibility
shared by the entire community. Just as the authoritative decision-making
bodies of the community duly exercise their authority in managing the
community’s positive reciprocity with the gods (i.e. cult life), so with
negative reciprocity they have the competence to respond to impiety. I
agree with Filonik (2013, 15) that, according to the existing legal sources,
“the regular forensic procedure in prosecuting impiety would be the
vpaon (‘public indictment’ or a written plaint in it), a procedure employed
ordinarily in ‘public’ cases, which could be initiated by anyone, not only
a party of the dispute”. The punishment of those who had committed
irreligious and impious actions would have been very severe, ranging
from capital punishment to exile, fines, confiscation of property and
disfranchisement.

This punishment was not simply a choice that the members of the
Athenian community could have made: it was their obligation under the
rule of law. The speaker of Against Neaera, for example, casts himself
and the judges as the avengers of the gods whom the family of Stephanus
has offended; the speaker declares that “it is your duty to punish those
who have shamelessly committed impiety against the gods for two
reasons, first in order that they are punished, and second so others take
care and may be too afraid to do wrong to the gods and the city” (59.77).
In a similar vein, Isocrates in 16.6, and Lysias in 6.10, also point out
that the polis should punish individuals if they commit impiety. Lysias,
in particular, claims that this was Pericles’ advice to the Athenians.'?
Antiphon refers to a similar idea several times in his Second Tetralogy,
when he urges the judges not to acquit the javelin-thrower (3.3.11).1*
If people allow the impious to go unpunished, a community is thought

13 Isocrates 16.6: “and since they knew that in matters pertaining to the gods the
city would be most enraged if any man should be shown to be violating the Mysteries, and
that in other matters if any man should dare to attempt the overthrow of the democracy,
they combined both these charges and tried to bring an action of impeachment before
the senate”. Lysias 6.10: “yet Pericles, they say, advised you once that in dealing with
impious persons you should enforce against them not only the written but the unwritten
laws also, which the Eumolpidae follow in their exposition, and which no one has yet had
the authority to abolish or the audacity to gainsay — laws whose very author is unknown:
he judged that they would thus pay the penalty, not merely to men, but also to the gods”.

14 Antiphon 3.3.11: “The accused have themselves proved by their defence that
the lad had a share in the slaying. So, as just and god-fearing men, you cannot acquit him.
If we, who have lost our life through the defendants’ error, were found guilty of having
taken it ourselves, it would be an act not of righteousness but of wickedness on your part:
and if those responsible for our death were not prohibited from setting foot where they
should not, [it would be an outrage against heaven:] you would have acquitted persons
stained with guilt”.
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to bring the guilt and retribution for the impiety on itself, as attested in
literary (e.g. Euripides, The Phoenician Women 69-74), oratorical (e.g.
Antiphon 4.1.3)" and historical sources (e.g. Herodotus 7.133-137;
Xenophon, Hellenica 5.2.32, 5.4.1). In a similar vein, Lysias, in 6.3, 53,
underlines the obligation the Athenians, especially the judges in the law
court, have to punish wrongdoers and protect the whole community.

Beyond these attacks on aspects of individuals’ religiously, socially
and morally aberrant identities, there are also references to occupational
identities, which describe the social occupation or the magistracy of
people. Apart from the numerous references to the judicial/dicastic or
“bouleutic” oath, i.e. the oath that the judges and the members of the
Council would have sworn before taking over their posts (the term belongs
to Kapparis 1999, 171), and the ephebic oath (Lycurgus 1.76-77, 79),
there are also references to statutes that regulate the duties of religious
magistrates in Athens. In [Demosthenes] 59.76, for example, the speaker
provides topographical information about the sanctuary of Dionysus by
the altar in Limnae (a district in the southern part of Athens), where there
was still, in the days of the speech, a law inscribed on a pillar of stone.
This law canonised the behaviour, morality and identity of any woman
who deserved to become a priestess. “Thus the people testified to their
own piety toward the god, and left it as a deposit for future generations,
showing what type of woman we demand that she shall be who is to be
given in marriage to the god, and is to perform the sacrifices. For this
reason they set it up in the most ancient and most sacred sanctuary of
Dionysus in Limnae”. A similar reference to the appropriate behaviour of
a priestess can also be found in [Demosthenes] 59.78 with a full citation
of an oath that a priestess should take: “I live a holy life and am pure and
unstained by all else that pollutes and by commerce with man,'® and I will
celebrate the feast of the wine god and the Iobacchic feast in honour of
Dionysus in accordance with custom and at the appointed times”. These
two references indicate how legality mingles with religion to canonise
the function of institutions in Athens and determine the identity of the
individuals who are protecting them.

15 Antiphon 4.1.3: “for the victim, robbed of the gifts bestowed by God upon
him, naturally leaves behind him the angry spirits of vengeance, God’s instruments of
punishment, spirits which they who prosecute and testify without giving heed to justice
bring into their own homes, defiling them with the defilement of another, because they
share in the sin of him who did the deed”.

16 Cf. Aeschines 1.19 and 188 where it is mentioned that anyone guilty of
prostitution should not become a priest.
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3. CONCLUSIONS

After surveying the most influential theories about identity and
how it is constructed in several contexts, this paper explores a range of
passages from Attic orations, in which references to or connotations of
religion are used as a means of undermining the sexuality and social
status of the speaker’s adversaries. It has been argued that orators’ use of
religious discourse for identity construction is designed to sustain a close
bond between the speaker and the audience, while also estranging their
opponents from the group. The capacity of rhetoric to create one persona,
of the speaker, oriented to the expectations of the audience and another,
of the opponent, from which the audience is invited to detach cognitively,
emotionally and by voting, illuminates the impact that the activation of
group attitudes and identities and inter-group relations — i.e. in-group
solidarity and out-group hostility — has upon behaviours and attitudes in
target audiences.

An overarching observation can be made about the uneven
distribution of references. It is notable that references to religious
discourse, sexuality and social status, both aggressive and occupational,
are only made in forensic oratory. The use, in forensic speeches, of
aggressive references — i.e. those that denote morally, socially, legally and
sexually aberrant identities — is not at all surprising. Bearing in mind that
this kind of oratory allows the examination of past misdeeds, offences or
crimes by individuals, it would be easy to understand why references to
the punishment of god-hated murders and impious individuals are made
in the corpus of the extant forensic speeches. Occupational references
— i.e. those to the criteria for being selected as a priest or priestess and
the duties that religious magistrates have to carry out — are also suitable
in forensic oratory, if made in the context of attacking people for not
fulfilling their occupational mission, according to the Athenian system
of values. References to the interconnection between religious discourse
and civic spirit/patriotism can be found both in forensic and in epideictic
oratory.
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PROCEDURES AND CONDITIONS FOR THE SELECTION
OF THE CONSTITUTIONAL COURT JUDGES IN THE
POST-YUGOSLAV STATES""

This article systematically analyzes the procedures and conditions for the
selection of the constitutional judges in the legal systems of the six post-Yugoslav
states. Yugoslavia was the only post-socialist state with constitutional courts within its
federal system, far before the transition occurred. Consequently, each constitutional
court in the post-Yugoslav area had more than a half century-long tradition of
constitutional review. However, it is the period after the democratic changes that is
at the centre of our examination. The legal provisions of the six states are analyzed
separately and then compared with prominent comparative examples. The procedure
and conditions under which the constitutional judges are selected are in the focus
and cause this issue to contribute the most to the so-called input legitimacy of the
constitutional courts. Hence, the article attempts to shed light on the weak points in
the current provisions and to propose a more suitable legal framework.

Key words: Constitutional courts. — Constitutional judges. — Former Yugoslavia.
— Selection and appointment procedure. — Tenure and qualifications.

1. INTRODUCTION

If the 19 century was the era of parliament, the 20" century was
the era of the rise of the constitutional courts. However, the answer to the
question what is the nature of this institution is still lacking, although it
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seems that we are closer than ever to figuring it out. In the conclusion of
his book, Robertson (2010, 348) states: “Judges engaged in constitutional
review act like political theorists, developing and explicating the value
choices made, sometimes unconsciously, when the relevant constituent
body set up the constitution”. Similarly, Stone Sweet (2000, 151)
emphasizes the “mixed politicolegal nature” of constitutional courts,
while Marinkovi¢ (2016, 87) perceives courts as political agencies and
judges as political actors, who “[...] decide cases not only on the basis of
objective legal norms, but also on their values and ideologies, as well as

]

with an eye on the expectations of other political institutions”.

Therefore, regardless of whether we accept the abovementioned
statements or designate the constitutional court as only a court, there is
no doubt that the role played by this institution in the modern state is
significant. It is in connection with this that the question of the legitimacy
of the constitutional courts is being raised. Thus, Orlovi¢ (2013, 77)
points out that the legitimacy of constitutional courts stems from citizens’
acceptance of the decisions they pass.? Personal and professional qualities
of judges determine the courts’ decisions quality. Thus, the constitutional
court legitimizes itself, indirectly and subsequently, through the authority
of its decisions. In order for this quality to be high, the judges themselves
must have excellent characteristics and possess “interpretative fidelity to
law” because “certain liberty in the interpretation” which they enjoy can
easily become arbitrariness, Marinkovi¢ (2016, 90). This demanding task
is even more difficult in the case of states in transition, with young and
weak democratic institutions. In addition to the high institutional status
proclaimed in the constitutional texts, constitutional courts have to find
their own place in the political world. According to Tushnet (2015, 11)
“‘New’ constitutional courts — including long-established courts emerging
from long periods of relative obscurity [...] must somehow become
ordinary participants in the nation’s political life. To do so, they must do
something distinctive — that is, they cannot merely ratify decisions made
elsewhere. In short, they must hold some actions unconstitutional”.

Taking all of these into consideration, it becomes obvious the rules
concerning the procedure and conditions for the selection of constitutional

Besirevi¢ (2014, 955) has almost the same opinion: “Constitutional courts are
undeniably political actors. The simple fact that they are empowered to reject legislation
drafted and adopted by political institutions, confirms that their decisions have political
consequences, and that constitutional law is political law”.

2 Orlovi¢ (2013, 77) explains that “Although there is no direct legitimacy of the

constitutional court in the beginning, during the process of the selection (appointing) of its
judges, it can be said that it exists in the end, in the phase of application of constitutional
court decisions. By accepting the decisions of the constitutional court, by accepting
its consequences, the citizens show the trust in the constitutional court. This is proof of
the legitimacy of the constitutional court, which is subsequent and it is reaffirmed by
every new important decision.” (translated by the author)
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judges are very important, if not crucial. This is especially the case in
countries with poor democratic legal and political culture. Following
Marinkovi¢ (2014, 95) “[...] the political nature of constitutional review is
also identified with the way justices are appointed [...]”, it’s not negligible
how detailed these rules are, in which act they are proscribed, etc. The
vaguer the norms, the greater the chance the constitutional judges will
be dependent on the body that appointed them. Provisions related to
the selection of constitutional judges must ensure “[...] the chosen
person possesses, besides its ‘political values’, undisputed professional
competences and personal integrity [...]”. Consequently, such a selection
should increase chances that selected judge “[...] will resist political
challenges much more easily and play the role of the institution to which
it belongs, instead of subjecting itself to its original tutor” Marinkovié,
(2014, 96). In other words, the assumption is the more competent and
self-conscious judges are, the more independent the constitutional court
will be. For these reasons, the main aim of this article is to examine
the normative basis of selection process for constitutional court judges
in the post-Yugoslav states. Furthermore, the aim is to answer the
questions whether the mechanism for the creation of competent and
independent constitutional courts is established or not, and whether it
functions under real socio-political conditions. In one sentence, as Hodzi¢
correctly emphasizes, “for our purposes” the most important is “the input
legitimacy (the pedigree of a constitutional court and actual basis of their
legitimacy — process of election and authorization by parliament, charisma
or reputation of individual justices etc.)” which directly influences the
“output legitimacy (the consequences of their actions in relation to the
dominant political values in a society)” (Hodzi¢, 2016, 26).> Therefore, the
focus of the paper will be on “input legitimacy”, which is a precondition
for the deeper analysis of the “output” component.

In addition to the significance of the topic itself, there is a specific
purpose why this particular group of states was chosen for the article:
most of the scholars who study the European constitutional courts seem
to continue to adhere to the divisions that existed during the Cold War.
In general, they analyze either the Western world or the Eastern block —
using the name of the post-socialist (communist) states/societies. For this
reason, they often don’t consider the non-aligned countries, in particular,
the area of the former Yugoslavia. The states that have emerged on the
ruins of Yugoslavia have not even been analyzed in studies concerning
Eastern and Central Europe. The exception is Slovenia, to some extent,
which has been a member of the EU for more than 15 years, and is
therefore sometimes included in the group of Central European states or

3 Here Hodzi¢ refers to Wojciech Sadurski, Constitutional Courts in Transition

Processes: Legitimacy and Democratization, (2011) on www.researchgate.net.
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post-socialist countries.* Consequently, there are almost no fundamental
studies on the constitutional judiciary in the mentioned region, unlike the
other post-socialist states (see Schwartz 2000; Puchalska 2011; Prochazka
2002). The exception is a comparative working paper series (edited by
Sadurski, Hodzi¢, 2016). This publication is a valuable source of the
“important, transformative cases” from the practice of constitutional
courts from the post-Yugoslav area. Nevertheless, the study is not
comprehensive since Montenegro and Slovenia are excluded and the
approach is particularistic (see more: Hodzi¢ et al., 2016).°

The article is divided into several parts. In the first one, the
historical foundations of the judicial review of constitutionality in
Yugoslav federation are presented. Second, the main part of the paper
critically addresses the analysis of the legal framework proscribed in
the constitutions and legislations of the six countries. Furthermore, three
models of the selection of judges are put forward, based on a comparative
approach covering numerous Western and Central European countries.
Finally, suggesting de lege ferenda legal solutions, the author pointedly
remarks upon the major weak points in the current legislation and
advocates for the improvement of the position of the constitutional courts
in the analyzed countries.

2. HISTORICAL BACKGROUND

The Socialist Federal Republic of Yugoslavia (SFRY) was the first
socialist state to introduce a constitutional court into its legal system
and in which this institution was active for several decades.® It was
introduced in the 1963 Constitution and, unfortunately, it followed the
dynamic development of Yugoslav constitutionality. There were several
amendments to the 1963 Constitution in 1967, 1968 and 1971. In 1974 a
new Constitution was adopted, which was amended two times, in 1981
and in 1989. In almost thirty years of its existence, this institution suffered

4 In his book, Benjamin Bricker examines cases of Poland, Czech Republic, Latvia
and Slovenia. It is not quite clear why these four countries were chosen, except for this
statement: “The four countries are united in being a part of the wave of democratisation
that followed the end of communist rule in Eastern and Central Europe” (see Bricker
2016, 6 and 56).

> Available at http://www.analitika.ba/publications (last visited August, 23,

2019).

6 Other than in Yugoslavia, constitutional courts appeared also in Poland and the

USSR, but for a very short period of time. According to Schwartz (2000, 19-20): “Poland
authorized seemingly weak tribunal in 1982, which went into operation in 1986. And
under Mikhail Gorbachev, even the Soviet Union adopted a Constitutional Committee in
1988 that had a significant impact on the Soviet legal system”.

270



Porde Markovié (ctp. 267-289)

six major constitutional changes, on average every five years. All of this
created an unfavorable environment for its operation.

The provisions on the Constitutional Court in the 1963 and 1974
constitutions were in the special part of the constitutions, the one regulating
the position and operation of the federal bodies, which indicated that the
constitution-maker undoubtedly separated the constitutional judiciary
from the ordinary courts. The 1963 Constitution only laid the foundations
of this institution, leaving the rest to the legislature, while the 1974
Constitution regulated the position of this institution in more detail.

According to the 1963 Constitution, the Constitutional Court of the
SFRY had 11 judges (10 judges and a president of the Court), who were
elected by the Federal Council of the Federal Assembly, at the proposal
of the President of the Republic (Art 178). Since after (Amendment 1X),
both the Council of People and the Social-Political Council participated
in the election. The judges were elected for a period of eight years,
without the possibility of re-election. By Amendment XL of 1971, the
Constitutional Court had 14 judges (13 judges and a president of the
Court), two from each Republic and one from each Province.” The 1974
Constitution adopted these solutions, retained the mandate of eight years,
but with nonrenewable term of office. The judges and the president of the
court were elected by the Federal Council and the Council of Republics
and Provinces within the Federal Assembly (Art 288). The Constitutional
Court passed decisions by a majority vote of all the judges, and the judges
had a right to dissent their opinion (Article 391).

According to both Constitutions, the Constitutional Court of the
SFRY was elected by federal Parliament (one or more of its houses), which
was quite common from the comparative perspective.® The members
of the federal Parliament were initially elected by local assemblies and
by citizens directly, and later by the assemblies of the Republics and
Provinces and citizens within their working organizations. The main
disadvantage of this model of composition, which could have affected
the legitimacy of this institution, was that it took place within a one-party
system, but even then there was a certain degree of democracy, especially
when it came to citizens who chose their representatives within their
working organizations. This was a unique system of citizen participation
in public life that was mostly unknown in other socialist countries, which
was called self-management. Using classical terminology, it could, in

the broadest sense, be considered as what some authors described as

7 SFRY consisted of six federal units (Republics): Bosnia and Herzegovina,
Croatia, Macedonia, Montenegro, Serbia, Slovenia, and two autonomous provinces:
Vojvodina and Kosovo. In the 1971 Amendments the provinces gained their own
constitutions too.

8 See below the electoral model of the judges’ selection.
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participatory democracy. Furthermore, the fact that since 1971 the judges
of the Constitutional Court were chosen in accordance with the principle
of parity, from each Republic and Province, it could be said that a certain
degree of legitimacy existed, since each of those federal units had its own
specific interests that could therefore be protected, or at least represented.’

According to the 1963 Constitution, in addition to the federal
Constitutional Court, each federal unit of Yugoslavia had its own
constitutional court. The Constitutional Court of the Socialist Republic of
Serbia had 11 judges, the Constitutional Courts of Socialist Republics of
Slovenia, Croatia, Bosnia and Herzegovina had nine judges each, while
the Macedonian and Montenegrin courts had seven judges each. By the
1971 Amendments autonomous provinces got their constitutional courts
as well, Vojvodina’s court had nine judges, while Kosovo’s court had
seven judges. According to Pordevi¢ (1989, 786—787): “The republic
constitutional courts are courts that are modeled after the Constitutional
Court of Yugoslavia, but do not differ from each other” (translated by the
author). The constitutional courts of the republics operated under such a
regime until 1991-1992, when the SFRY was dissolved.

3. LEGAL FRAMEWORKS OF THE CONSTITUTIONAL
COURTS IN THE POST-YUGOSLAV STATES

3.1. General Remarks

The constitution of Bosnia and Herzegovina differs from other
“classical” constitutions. It is located within Annex 4 of the General
Framework Agreement for Peace in Bosnia and Herzegovina (BiH),
also known as the Dayton Agreement (1995). The provisions concerning
the Constitutional Court of Bosnia and Herzegovina are contained in
Article VI of the Constitution. Therefore, the Constitutional Court is
formally separate from the other institutions and other courts, but it
has a specific position, which is not common for centralized control of
constitutionality, it also has appellate jurisdiction over issues “arising out
of a judgment of any other court in Bosnia and Herzegovina” (Article
VI).! The unusual position of the Constitutional Court of BiH is the
result of the combination of the common law and civil law legal systems

° It is debatable whether such a structure of the court was appropriate if knowing
that this institution should be highly professional and non-partisan. Pordevi¢ (1989, 766)
wrote: “[...] the principle of parity can lead to confrontation with a national, regional
or similar motive, which is not in accordance with the authority and function of the
Constitutional Court of Yugoslavia” (translated by the author).

10 The Constitution of BiH, http://www.ccbh.ba/osnovni-akti/ustav/?title=clan-6
(last visited March 28 2019).
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when the Dayton Agreement was being written. Because of the war, the
Constitutional Court of Bosnia and Herzegovina, now an independent
state, started operating in 1997.

The Constitution of Croatia was adopted in 1990, when Croatia
was still a member of the Yugoslav federation. This Constitution was
changed several times: in 1997, 2000, 2001, 2010, 2013.!! The provisions
regulating the position of the Constitutional Court of Croatia are in a
separate part of the Constitution (Part V), which means that the Court is
(at least symbolically) separated from the other authorities (Part I'V).

After the dissolution of the SFRY, Montenegro became part of a
union with Serbia, first as part of the Federal Republic of Yugoslavia
(1992-2003) and afterwards the State Union of Serbia and Montenegro
(2003-2006). After the independence referendum in 2006, Montenegro
finally became an independent state. According to the 1992 Constitution
of Montenegro the Constitutional Court had five judges elected by the
Assembly at the proposal of the President of the Republic, for a nine-year
term, without the possibility of re-election. The judges were elected from
the ranks of prominent lawyers, with at least 15 years experience working
in the legal profession (Article 111). After the independence referendum,
Montenegro adopted a new constitution in 2007, which was changed
in 2013 with 16 amendments. The status of the Constitutional Court is
regulated by Part VI of Constitution.

The Constitution of North Macedonia was adopted in November
1991. In 2001 the Constitution was changed by 32 amendments. The
Constitutional Court is in the separate part of the Constitution — Part
IV. These are the only provisions on the Constitutional Court in the
Macedonian legal system, since Macedonia has never passed a law that
would specify the status of this body. Northern Macedonia is multiethnic
state. Two main ethnic groups are Macedonians (~ 65%) and Albanians
(~ 25%) (State Statistical Office of the Republic of Macedonia 2002, 25).
The provisions concerning the Constitutional Court were formulated in
accordance with the Ohrid Framework Agreement (2001), which solved
complex ethnic relations in this country.

Like Montenegro, Serbia has also changed two constitutions so far:
one that was in force when it was part of the federal state with Montenegro,
and the second when it became independent again (in 2006). According
to the 1990 Constitution, the Constitutional Court of Serbia had nine
judges elected by the National Assembly, at the proposal of the President
of the Republic. Judicial function was permanent. According to the 2006
Constitution of the Republic of Serbia, provisions on the Constitutional

" The Constitution of the Republic of Croatia, Consolidated text, Official Gazette
56/90, 135/97, 113/00, 28/01, 76/10, 5/14.
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Court are prescribed in Part VI. The new Constitution brought a very
different structure of the court in relation to the 1990 Constitution.

Although the Constitution of Slovenia was adopted in 1990, it has
changed quite often, i.e. in 1997, 2000, 2003, 2004, 2006, 2013 and 2016.
The position of the Constitutional Court of Slovenia is prescribed in
Part VIII of the Constitution of Slovenia, separately from other political
institutions.

3.2. Selection Procedures

The Constitutional Court of BiH has nine judges. Four of them
are elected by the House of Representatives of the Federation and two
are elected by the Assembly of Republika Srpska.!? The remaining three
judges are elected by the President of the European Court of Human Rights
after consultation with the BiH Presidency. This is a unique provision
that represents specific constitutional settings existing in this state.!* The
Parliamentary Assembly has the power to amend the provisions of the
Constitution concerning the election of foreign judges, but it has not
exercised it yet. The selection process starts with the public announcement
of an open competition, published by the entity’s parliamentary
commission for the selections and appointments. Those commissions
propose candidates to the parliaments of the entity. The further judges
are elected by the absolute majority of MPs (see more, Ohranovi¢, 2012,
111-112). All the rules are set by the rules of procedure of the Federation’s
House of Representatives and the Assembly of Republika Srpska. As it
can be noted, the biggest deficiency of the BH selection procedure is
that it is not regulated by law. According to Peri¢ (2012, 169—-170) such
a situation causes many problems: non-transparent process of election of
judges, the biographies of judges remain unpublished during the process,
absence of presentation of judges in parliament, etc. Both the unregulated
procedure and absolute majority election can influence the legitimacy of
the court: the first causes the process to be completely hidden from the
public eye, whereas the second implies the overwhelming influence of the
ruling political party/parties in both entities.

Until 2010 the judges of the Croatian Constitutional Court
were elected in the parliament, by absolute majority. Nowadays, the

12" Bosnia and Herzegovina consists of two entities: the Federation of Bosnia and
Herzegovina and Republika Srpska. The House of Representatives of the Federation and
the Assembly of Republika Srpska are the lower houses of the entity parliaments.

13 BiH also has the High Representative whose purpose is to oversee the
implementation of Dayton Agreement. The idea was that BiH postwar society needed
sombody neutral to deal with the most important legal and political issues. Nevertheless,
only BiH and Liechtenstein in Europe have foreigners in their constitutional courts. See
Trnka, (2012, 150).
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Constitutional Court of Croatia consists of 13 judges elected by a two-
thirds majority of the MPs (Article 122). This can be a positive change
as the two-thirds majority requires broader political agreement, which
increases the chances of selecting competent rather than politically
biased candidates for judges. However, such a solution can also cause
some inconveniences. For example, due to the deadlock inside the
Croatian Parliament, the 2016 elections (10 judges selected) and 2017
elections (three judges selected) were held at the last minute, which could
have caused the blockade of the Court.'"* Nevertheless, Anti¢ (2012,
18) argues that similar problems with the selection occurred when the
judges were elected by an absolute majority, so in the period from 2007
to 2012 the Constitutional Court operated for almost three years as an
incomplete court. In addition to the Constitution, the norms that regulate
the procedure for the election of judges of the Constitutional Court are
included in the Constitutional Act of the Republic of Croatia.” The
selection process is relatively detailed and starts with the announcement
of an open competition in the Official Gazette by the committee of
the Croatian Parliament responsible for the Constitution. According to
the Constitutional Act, the committee is required to organize a public
interview with each of the candidates who meets the conditions. This is a
good solution because it increases the transparency of the entire process.
However, the problem is that the number of those who can nominate
candidates is practically unlimited: it can be judicial institutions, faculties
of law, the chamber of attorneys, legal associations, political parties,
as well as any other legal entities or individuals, individuals may even
nominate themselves as candidates (Article 6 paragraph 4). Anti¢ (2012,
27) criticizes this kind of “populist approach to the way of candidacy
with the features of a public competition” and call it “Croatian rarity”
(translated by the author).

The Constitutional Court of North Macedonia has nine judges.
The President of the Republic and the State Judicial Council nominate
two judges each, while the other five candidates are nominated by the
special Parliamentary Commission. The way the Parliament decides on
the proposed candidates is quite intriguing. The six judges are elected by
the absolute majority while for the remaining three a special rule is set.
According to the Ohrid Agreement, which was the political solution for the
armed conflict between Albanians and Macedonians, a new constitutional
setting was establish, and the aforementioned provision is part of that
frame too. According to Amendment XV of the Constitution of North

14 NI Hrvatska. 2016. Prisegnuli Ustavni suci, 7 June. N1 Hrvatska, 2017. Tko su
tri ustavna suca koja smo danas dobili. 11 October.

15" The Constitutional Act of the Republic of Croatia — The consolidated text
published in Official Gazette, No. 49/02. This Act was adopted in the same procedure as
the Constitution, by 2/3 majority.
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Macedonia “The Assembly appoints three of the judges by a majority
vote of the total number of Representatives, within which there must be a
majority of the votes of the total number of Representatives who belong
to the communities not in majority in the Republic of Macedonia”.

There are no rules on how the process of proposing candidates by
the President and the Parliamentary Commission should be conducted.
Kréinski (2012, 94) argues that the positive fact is that the Parliamentary
Commission sessions concerning the proposal of the judges are sometimes
broadcast on live television. Certain rules are prescribed only in the case
when the Judicial Council proposes a candidate. Nevertheless, in this
case, the mentioned provisions are not regulated by law but by the Rules
of Procedure of the Council. Obviously, this is not an appropriate way
for regulating such a complex and important issue, because the Judicial
Council can change the Rules more easily than Parliament. The Judicial
Council chooses the candidates by a two-thirds majority vote.'¢

The Montenegrin Constitutional Court has seven judges elected by
the Parliament. The President of Montenegro proposes two judges and the
competent working body of the Parliament proposes five judges after the
announced public invitation.!” The selection procedure of judges can be
said to be transparent. The public call is announced in the Official Gazette
of Montenegro and in at least one print media. The list of applicants is
published on the website of the proposers. After conducting interviews with
all the candidates, the proposer prepares a proposal for appointment that
must be reasoned and the proposer must take into account the proportional
representation of minorities and ethnic communities, as well as balanced
gender representation. Probably the poorest provision in the selection
process concerns the obligation that “the proposal for the appointment
of judges shall contain the same number of candidates as Constitutional
Court judges appointed under the proposal of that proposer” (Article 10
paragraph 3). The question is whether the Parliament chooses at all or just
confirms the judges already chosen by the President or the working body
of the Parliament. According to Amendment IV, the Parliament makes
the decision by 2/3 majority or by 3/5 majority (if it wasn’t reached in
the first vote). This solution can also be criticized because it additionally
weakens the role of the Parliament in the selection process.

The Constitutional Court of Serbia has 15 judges, making it the
largest court in the former Yugoslavia. The process of selection of the
judges differs from all the other post-Yugoslav republics because Serbia

16" Rules of Procedure of the Constitutional Court of the Republic of Macedonia,
http:/fustavensud.mk/?page_id=5211&lang=en (last visited March 28 2019).

17" Amendment XVI (3) of the Constitution of Montenegro, Official Gazette of
Montenegro No. 1/07 and Amendments I to XVI to the Constitution of Montenegro,
Official Gazette of Montenegro No. 38/13.
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uses the Italian tripartite model.'® The National Assembly, the President of
the Republic, and the general session of the Supreme Court of Cassation
participate in the selection process, by electing five judges each.!” The
National Assembly elects the judges by absolute majority, while the same
institution proposes the candidates to the President of the Republic by
simple majority — majority of the present MPs, whereby this number
should not be lower than 64 out of 250 (Article 105, paragraphs 1 and
2). The provision that the High Court Council and the State Prosecutor
Council propose candidates to the Supreme Court of Cassation has been
criticized in two ways. Firstly, the State Prosecutor Council seems to
be redundant, because the Public Prosecutor’s Office is not part of the
judicial branch of power but closer to the executive. Secondly, at first
glance, as Markovi¢ (2007, 25) argues, it appears that the role of the High
Court Council is degraded, although it is still questionable which role
is more important, that of the proposer or the one who elects from the
proposed list (see especially, Manojlovi¢ 2012, 66). The procedure for the
selection of judges has not been elaborated in more detail manner in the
Constitutional Court Act and, therefore, following Simovi¢ (2012, 272)
there are many legal gaps that, combined with the lack of constitutional
practice, lead to the “instrumentalization” and “politicization” of the
selection procedure. Up to now the election process is completely
unknown to the Serbian public. In other words, the election is politically
influenced.

According to the Slovenian Constitution, the President of the
Republic proposes the judges to the National Assembly, from among the
legal experts. The Constitutional Court Act regulates in more detail the
procedure for the election of judges of the constitutional court. This Act
very precisely prescribes the timeframes in which the selection of judges
must be carried out. In the first place this relates to the President of the
Republic, because he has an important role in proposing candidates.
Similar to other countries, the call for candidates is published in the
Official Gazette. If the Assembly does not elect a judge in the first round,
it is possible to organize two more votes, and if not a single candidate
is elected at that time, the whole procedure would be repeated — “new

18 As suggested by Barsotti et al. (2016, 42), “the way in which Justices of the
Constitutional Court are recruited reflects how Montesquieu’s traditional division of
powers is used to reach a sort of equilibrium within the Court”.

19" «“The National Assembly shall appoint five justices of the Constitutional Court

from among 10 candidates proposed by the President of the Republic, the President
of the Republic shall appoint five justices of the Constitutional Court from among 10
candidates proposed by the National Assembly, and the general session of the Supreme
Court of Cassation shall appoint five justices from among 10 candidates proposed at a
general session by the High Court Council and the State Prosecutor Council”, Article 172,
paragraph 3 of Constituion of Serbia, Official Gazette of the RS, No. 98/2006.
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election is held on the basis of new candidatures” (Article 14). Due to
this procedure, Vuci¢ et al. (2010, 106) claim: “the disadvantage of this
solution is the possibility of a long duration of the selection procedure and
the uncertainty of the process” (translated by the author). Additionally, the
provision that regulates that Parliament elects judges by a majority vote of
all the deputies has been criticized, because it provides an overwhelming
influence of the ruling political party.?

3.3. Tenure and Qualifications

The term of office of Bosnia and Herzegovina’s constitutional
judges lasts until they turn 70, unless they resign or are removed by
consensus of the other judges. This provision is unusual compared to
other European courts, where the mandate is generally shorter. Therefore,
what can be noted is the impact of common law. Following Comella
(2009, 100), life tenure in BiH can be criticized: “life tenure for the
constitutional judges has the disadvantage that it cannot guarantee in a
satisfactory manner ‘the constant adequacy of the Court to the changes
in the cultural conditions of the country’*. Since there is no lower age
limit necessary for selection, it may happen that a judge can spend their
whole career on this function (up to the age of 70), without having the
highest professional and moral qualities.?! The only specified requirement
for the qualification of the judge is that he/she must have the right to
vote, while the other two conditions are completely vague and unclear
— to be a distinguished jurist of high moral standing. In fact, the ethnic
criterion is the only reliable qualification for the election of judges of the
constitutional court of BiH, because each of the three constituent peoples
(Bosniaks, Serbs and Croats) must have two judges in the Court. This
rule does not exist as such in the BiH Constitution, but it is in use in
political life as a constitutional convention, and in turn is modeled on
other political institutions (see, for example, Ohranovi¢ 2012, 119). The
Constitutional Court has passed the Rules of the Constitutional Court of
Bosnia and Herzegovina which confirm this unwritten practice.?? In these
Rules, in several places, the ethnic origin of judges affects the operation

20" Bricker (2016, 58) argues that the appointment process was highly politicised:
“It has become common practice for the president to consult with parliament before
making any nominations, and parliamentary majorities regulary ‘impose [their] will’
in the appointment process”. Therefore, Ribici¢ (2012, 127) suggests that the decision
making majority should be increased to 2/3.

21 As Trnka (2012, 155-156) claims, sometimes it turned out that the person who

held a high-ranking position in a political party became a judge.

22 Rules of the Constitutional Court of Bosnia and Herzegovina (Revised Text
Official Gazette of BiH No. 22/14), http://www.ccbh.ba/osnovni-akti/pravila-suda/uvod/?
title=uvod&second=true&lang=en (last visited March 28 2019).
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of the court itself.* As far as ethnic criteria are concerned, opinions are
divided. Some authors point out that it represents discrimination of those
individuals who could perform this function, but do not belong to any of
the three constituent peoples, while others point out that ethnic legitimacy
is a necessity and a consequence of the complex social and political
circumstances that exist in BiH (compare, for example, Trnka 2012, 149;
and Kuzmanovi¢ 1999, 536).

In Croatia the term of office is eight years, without the prohibition
on re-election, so there have been cases where judges have been running
for the third time, after two consecutive mandates.?* The judge of the
Croatian Constitutional Court should fulfill several conditions. There are
two clearly defined conditions: a candidate must be a Croatian citizen and
hold a degree in law; but also two indefinite: the candidate must have a
minimum of 15 years of experience in the legal profession (or a minimum
of 12 years of experience in the legal profession if he/she has received a
doctorate in legal science) and be a distinguished jurist — distinguished by
their scientific or professional work or public activity.?> These unspecified
conditions have caused many problems in practice, especially during the
selection of candidates by the parliamentary Committee.

The mandate of North Macedonia’s constitutional judges lasts
for nine years without the possibility of re-election. The constitutional
provision only states that judges should be elected from the ranks of
“outstanding members of the legal profession”. As mentioned before,
there is no law in the Macedonian system that would specify this and
other legal gaps. This is why Kr¢inski (2012, 94) describes the selection
process in this country as “unregulated and unclear” (translated by the
author).

In Montenegro the term of office is 12 years and it is nonrenewable.
A Constitutional Court judge should meet the following requirements: to
be a “reputable lawyer”, to have reached 40 years of age and to have
15 years of working experience in the legal profession. The Law on
the Constitutional Court of Montenegro specifies the term “prominent
lawyer”.?® Professional reputation can be measured but the question is
how to evaluate personal reputation.

23 For example Mandatory Adjournment of a Session (Article 39), Election of
President (Article 83), Election of Vice-Presidents (Article 86), etc.

24 N1 Hrvatska, Razgovor sa kandidatima za Ustavni sud, 7V NI, 17 May 2016,
http://hr.nlinfo.com/Vijesti/al 24578/Razgovori-s-kandidatima-za-Ustavni-sud. html.

25 Article 122 of the Croatian Constitution and Article 5 of Constitutional Act.

26 Article 9 (1) “Prominent lawyers shall refer to legal science professors, judges,
public prosecutors, attorneys, notaries, lawyers who work in state authorities, public
administration bodies and local self-government or local government bodies, as well as
lawyers who work in companies and legal entities, who enjoy a professional and personal
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The mandate of Serbian constitutional judges lasts for nine years
and they can be re-elected. A judge of the Constitutional Court must be
a prominent lawyer, at least 40 years old, with a minimum of 15 years
of experience in practicing law. When it comes to the legislation, the
term “prominent lawyer” is legally undefined. Likewise, there are some
attempts to define this legal standard from the perspective of legal theory.
Petrov (2012, 239-240) argues that a prominent lawyer is/should be
“the owner of an undeniable professional and moral authority” or “the
aristocrat lawyer with democratic views” (translated by the author).
During the selection process, the proposers have to take into account
that one of the appointed candidates from each of the proposed lists of
candidates must come from the territory of the autonomous provinces.?’

The Slovenian Constitutional Court is composed of nine judges for
a term of nine years without a possibility of re-election.?® In addition
to being constitutionally required to be a legal expert, the constitutional
judge must fulfill two more conditions prescribed by the Constitutional
Court Act. Namely, judges must be citizens of the Republic of Slovenia
and at least 40 years old.”

4. COMPARATIVE SELECTION MODELS

From a comparative perspective there are several models for
the selection and appointment of constitutional judges, (compare, for
example, Venice Commission, 1997/020, 4-6; and Uitz 2013, 147-150).
The bodies that have the most prominent role in this process are the focus
of this analysis.

The direct or “discretionary” appointment appears as a model in
France, where three candidates are nominated by the President of the
Republic and the presidents of both Houses of the French Parliament. The
relevant standing committees are authorized to provide an opinion and they
may reject the proposed candidate by at least 3/5 majority of all MPs.*

reputation”. In the English versions of Constitution and The Law on the Constitutional
Court is written “reputable lawyer” and “prominent lawyer”, but in the original versions
the term is same: istaknuti pravnik — distinguished (prominent) lawyer.

27 This is quite an unusual solution, especially considering that Serbia is not a
federal state, but the roots of it can be found in the provision from the 1974 Constitution
where each federal subject appointed judges to the federal Constitutional Court.

28 Article 163 and 165, Constitution of Slovenia, Official Gazette RS 33/91-1,
42/97, 66/2000, 24/03, 69/04, 68/06, and 47/13.

29 Article 9, Constitutional Court Act, Official Gazette of the Republic of Slovenia,
No. 64/07 — Official consolidated text, and 109/12.

30" French Constitution Article 56 paragraph 1 and Article 13 paragraph 5.
Boyron (2013, 169) argues: “Surprisingly, although the Conseil constitutionnel has been
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The electoral model, the election of judges in the parliament, is
used in Germany where half of the total number of judges are elected by
the upper house of Parliament, the Bundesrat, while the other half of the
judges are selected by the Judicial Selection Committee of the lower house,
the Bundestag.’! The decision in both cases is made by a 2/3 majority of
deputies. Kommers, Miller (2012, 23-24) refers to the German selection
process as “highly politicized” but eventually the compromise between
the leading political parties is reached, as it is “a practical necessity”.
The same model is also in use in two post-socialist states. The lower
house of the Polish Parliament, the Sejm, elects constitutional judges by
the simple majority of its members, at the proposal of at least 50 MPs
or at the proposal of the Sejm presidium.*? Furthermore, in Hungary, the
special parliament committee*> nominates candidates to the Parliament,
whose standing committee delivers the hearings of candidates. The final
decision is reached by the 2/3 majority of all MPs.3*

The hybrid or mixed model is the one that combines a system of
election with direct appointment or confirmation by another authority.
The oldest mixed model is the one that is applied in the United States.
Likewise, the President appoints the judges of the Supreme Court with
the prior consent of the Senate. Also, the role of the Senate is more than
formal, since rejection of the proposed candidates is not a rarity (see
more, Uitz 2013, 150). According to Kommers, Miller (2012, 24) the
US selection process is more transparent than the German model, but
at the same time the German “spirit of compromise and cooperation”
results in the lack of the “sensationalism, scandal, and personalization
that sometimes seem to dominate in U.S. Supreme Court appointments”.
The Constitution of Italy (Article 135 paragraph 1) stipulates that five
judges are appointed by the President of the Republic, another five are
elected by the Parliament at a joint sitting of both Houses, by a qualified
majority (if the 2/3 majority vote is not reached in the first three rounds,
the decision shall be taken by 3/5 majority), and yet another five judges
are elected from the ranks of Supreme Court judges (3), the State Council

transformed by successive constitutional reforms, little has been done to strengthen the
recruitment and membership of the Conseil; [...]”.

31 According to Heun (2011, 169): “The Bundesrat elects the Justices in plenary

session, while the Bundestag has delegated the election to a committee. This delegation is
mostly considered unconstitutional but there is nobody who would bring that to the Court,
and the Court would hardly declare itself or its composition unconstitutional”.

32 Constitution of Poland, Article 194 paragraph 1, and Article 120.

3 Following De Visser (2015, 207) this committee consists of nine to 15 members
who are “appointed by the parties with representation in Parliament in proportions
commensurate with the number of seats held by these parties”.

34 Constitution of Hungary, Article 24 paragraph 4 and Article 7 paragraph 1.
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(1) and the Court of Audit (1).* Barsotti et al. (2016, 44) emphasizes
that similar to the German system, and unlike the US system, in Italy the
“public opinion is completely divorced from the process”. Moreover, in
Spain both Houses of Parliament propose four judges by 3/5 majority,
two judges are proposed by the central government, and the last two are
proposed by the General Council of the Judiciary. The formal appointment
of all 12 judges is acclaimed by the King.*¢ According to De Visser (2015,
209), the hearings of the candidates are to be conducted by the relevant
parliamentary committees but in practice “such hearings do not in actual
fact take place”. In addition, Belgium constitutional judges are appointed
by the government (formally by the monarch) at the proposal of both
Houses of Parliament (decision is reached by two-thirds majority).>” Also,
the President of the Czech Republic proposes candidates to the upper
house of Czech parliament, whose MPs decide by the simple majority
vote. Nevertheless, the examination of the candidates by the two standing
committees is necessary (see De Visser 2015, 207).

5. TOWARDS THE PROFESSIONAL AND UNCONSTRAINED
CONSTITUTIONAL COURT

The former Yugoslav states can be classified into two of the above-
mentioned models. Firstly, BiH and Croatia represent the electoral model
because the entire process of judicial selection is conducted by their
parliaments. The system in BiH is quite unique due to the international
membership of part of the judges. However, if the Bosnian court were
entirely composed of BiH citizens, it would be closest to the German
model. The Croatian approach is almost identical to the Hungarian model.
The remaining states apply the mixed model. Likewise, in Montenegro and
Slovenia parliament (and parliamentary commission) and the president of
the republic are the main recruiting authorities. These models are similar
to that of the Czech Republic: the president proposes some or all of the
judges, but the final decision is reached in parliament. As far as Serbia is
concerned, there still remains a central dilemma about which part of the
process is more important: the act of proposing or the final appointment.
The Serbian and Macedonian approaches are the most compelling and
the greatest number of institutions is involved in the process. In Serbia

35 Barsotti et al. (2016, 43) argue “[...] the way in which Justices of the
Constitutional Court are recruited reflects how Montesquieu’s traditional division of
powers is used to reach a sort of equilibrium within the Court. It also reflects the above-
mentioned ambiguous nature of the Court: it is a partly judicial and partly political body”.

36 Constitution of Spain, Article 159, paragraph 1.
37 Special Act on the Constitutional Court, Article 32.
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and North Macedonia the judicial branch of power has as important role
in the selection process together with the parliament and the respective
presidents. Serbian model is very similar to Italian, while the Macedonian
is similar to the Spanish one. It is difficult to discern which of the
mentioned models is the best. In general, we presume that the model that
includes several different factors in the selection process should result in
a wider consensus, which will in turn make the court more independent.

In most of the states that we examined here, the parliaments (their
houses or committees) decide by supermajority of 2/3 or 3/5 of the total
number of MPs (France, Germany, Hungary, Italy, Spain and Belgium).
Simple majority is in use only in the USA, Poland, and the Czech
Republic. This is not the case when it comes to the six analyzed states.
The decisions are made by the supermajority just in Croatian (2/3) and
Montenegrin (2/3 or 3/5) parliaments. In the other states their respective
parliaments vote by absolute majority (in Macedonia what counts is also
the absolute majority of minority communities). The absolute majority
provision can be criticized due to fact that the constitutional courts should
have the highest possible legitimacy. Therefore, the selection process for
constitutional judges should be the result of a wider political and social
consensus. Failing to reach the agreement should not pose an obstacle
to introducing qualified majority rule into all of the remaining countries
(BiH, North Macedonia, Serbia, Slovenia).

The most common duration of the term of office is nine years, both
in European (France, Italy, Poland, Spain) and in the former Yugoslav
states (North Macedonia, Serbia and Slovenia). Nonetheless, 12-year
tenure is in use in Montenegro, as it is in Germany and Hungary. The
Croatian Constitution adopted quite an unusual duration — eight year,
similar to the Czech one — 10 years. The most specific solution is the
Bosnian one: lifelong tenure (like in Belgium and the USA). A more
problematic solution may be the possibility of renewable term in office in
Croatia and Serbia. This is also the case in the Czech Republic and Spain
(but for a three-year period), while the other states have nonrenewable
tenure. The possibility of re-election can be characterized as a highly
corruptive. However, some authors point out that the ban on re-election
does not necessarily improve the level of the judges’ independence.®®
Despite this, de lege ferenda proposal for all the post-Yugoslav states
(except Montenegro) can be set to a 12-year term without the possibility
of re-election.

38 Pizzorusso (1988, 113) argues that “[...] it is questionable whether non-
reeligibility for nomination is really sufficient to ensure the judges — independence. If we
consider that some of them, at the end of their term of office, have been nominated or
elected to important political offices, some doubt on the matter seems justified”.
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Specific requirements exist in several countries, such as ethnic
in BiH, Macedonia and Montenegro (along with gender criteria), and
territorial in Serbia (there is a territorial affiliation of a future judge to the
autonomous provinces). Although similar provisions also exist in other
countries, for instance in Belgium, it is an open question what the final
outcome of such norms will be.* In spite of the fact that the constitutional
court also has a political element, what should be the prevailing criterion
is the professionalism of the judges. Those specific criteria are even
questionable in the process of electing political bodies. In this respect,
Uitz (2013, 153-154) clearly questions the existence of such criteria,
emphasizing that the tendency for diversity in the judicial structure is
“problematic”. Not only is the number of judges limited, but the question
is also raised about whether the representation of certain characteristic
groups (less represented gender, ethnic minorities, etc.) leads to the
desired result — their better protection. In other words, Uitz argues that
“[...]gender or ethnic diversity in court composition does not necessarily
translate to diversity of experiences and opinion”. Although we strongly
agree with the aforesaid, we can hardly expect that these criteria will be
omitted from the constitutional texts of the mentioned countries in the
foreseeable future.

The lack of transparency during the selection process in all of the
analyzed states is the result of two groups of factors: legal factors on one
hand, and political and sociological on the other. In regard to the first
group, some states, such as BiH and North Macedonia, do not have the
legislation that would elaborate on the selection procedure. The Serbian
Constitutional Court Act does not provide sufficient mechanisms to ensure
a selection process that would provide the desired results. Moreover, the
constitutional court acts of Croatia, Montenegro and Slovenia should be
improved given that they also have certain legal gaps. All of these legal
deficiencies or inconsistencies can be remedied relatively easily, through
future constitutional or legal reforms, if there is the indomitable political
will and intense awareness of the necessity of their implementation.

Conversely, in regard to the second group of factors, which are
political and sociological, the situation is more difficult. This is best
apparent through the “prominent lawyer” institute. This institute appears
in five countries under the same syntagma, while only Slovenian
Constitution has the syntagma legal expert. There are some remarks
that the inconsistency of this term has led to problems, i.e. the lack of

39 While Belgium is a multiethnic and multilingual state, its Constitutional Court
consists of 12 judges, half of which should be French-speaking while the other half should
be Dutch-speaking. Additionally, at least one of the judges needs to have “adequate
knowledge of German”; also, each language group of judges has their own president.
Moreover, there is a “rotation” of the Court president every year, among the different
groups (see more, De Visser 2015, 215).
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professionalism in these courts. This legal standard can be specified
to a lesser or greater extent, and this has been done in Croatia, but it
can never be fully precise. Furthermore, as suggested by Petrov (2012,
248), it should not be absolutely precise, but remain as “a guideline in
the way of building a constitutional democracy”. In the same manner,
Petrov (2012, 247) emphasizes it is necessary to develop “constitutional
morality” in all the mentioned countries and to be aware of the necessity
of constraining the authorities.** Otherwise, as Belov (2015, 257) argues:
“[...] the Constitutional Court will additionally lose legitimacy if it is
regarded by the society as an oligarchical institution and cartel composed
by representatives of the political parties and lobbies”. Accordingly, the
question may arise whether each of these courts has an excessive number
of judges in relation to the number of inhabitants in the countries, and
whether so many new distinguished lawyers can be found every 10 years
(approximately).*!

6. CONCLUSION

Despite the worldwide trend of unification of constitutional law
and sharing good constitutional practices between the states, as suggested
by Jovanovi¢ (2015, 79-80) “[...] one cannot operate with some
abstract arguments regarding the relationship between constitutionalism,
democracy, and constitutional review. [...] without paying attention to
particular effects, produced by particular institutions in particular socio-
historical circumstances.” In the case of our topic, that the particular
socio-historical circumstances are the former common state, with its
constitutional review experiences. There is a dilemma whether that
relatively long tradition of constitutional courts in the SFRY contributes
negatively or positively to the current situation in the six examined states.
Hodzi¢ (2016, 25-26) pointedly emphasizes, referring to Ginsburg,** that
there are two possible approaches: first, it is unlikely for an institution that
existed under authoritarianism to be seen as legitimate in the beginning of
democratization, or the second: “Considering the specificities and tradition
of the Yugoslav model of judicial review, one could as well plausibly

40 Undetermined criteria in the selection of constitutional judges can be criticized,
but, as suggested by Anti¢ (2012, 57), these are more technical issues than legal ones.
Perhaps, “political maturity” may be more crucial.

AL 1) comparison to socialist era, three states maintained the identical number of

constitutional court judges: BiH, Montenegro and Slovenia. The Constitutional Court of
Serbia increased the number of judges from 11 to 15, the number of Macedonian judges
went from seven to nine, and Croatian from nine to 13.

42 Ginsburg, Tom. Judicial Review in New Democracies: Constitutional Courts in
Asian Cases (Cambridge University Press 2003).
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assume that in the post-Yugoslav case(s) the factor of legal tradition
would work more in favour than against excessive constitutional review
[...]”. For this reason, notwithstanding, under specific conditions we can
put these six states in the same group with other post-socialist states.
Nevertheless we have to make some distinction from that large group of
states, and be aware of their common past, which still defined present-
day processes. Despite this long-lasting constitutional review tradition,
awareness of the significance and the role of constitutional courts is still
missing in the post-Yugoslav area.*® As a result, it is possible to imagine
the vicious circle: the public interest in the selection process is low, the
quality of some elected judges is dubious, a result of their work in the
form of decisions is questionable, hence their legitimacy decreases, and
the public is less interested in the work of the constitutional courts. From
this perspective, it is clear that it is of the major importance who will sit
in the constitutional bench.

When it comes to the normative framework for the selection of
constitutional judges, we can conclude that the constitutional courts in the
post-Yugoslav area rest on deep and solid foundations. Nonetheless, due
to low political and public interest for this institution, a lot of purposeful
work has to be undertaken to improve the courts’ legal and actual political
and social position, which will turn the courts into fully respectful
institutions with a higher level of legitimacy. This goal will be achieved
once the all three subjects, i.e. the citizens, the political elites and the
courts themselves, become aware of the vital role they play. Theretofore,
what can be done should be done — make the legal rules for the judicial
selection as precise as possible, because in young democracies one cannot
(only) trust good political practice.
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3aKOHA KOJUMa je peyiucano npago Ha U3jasousarse pegusuje y noceOHuM napHu-
HUM nocmynyuma, oogene cy 00 npobrema y o0pehusarny npoyecHux npasuia Koja
ce npuMersyjy Ha 00JyuUarbe 0 00360/bEHOCIU pesusije y KOHKPEmHOM NApHUYHOM
HOCMYNKY, a@ HoOCmojarse moe npobiema yCioeuio je 3ay3umaree pasiuiumux cmago-
6a 0 06oM numarsy 00 cmpaue Yemasnoe cyoa u Bpxosnoe xacayuonoe cyoa.

Kimbyune peun: /[oz6omenocm pegusuje. — 3axon o napHuuHomM nocmynxy. — 3aKoH
0 jasnom ungopmucaryy u meoujuma. — Bpxoenu xacayuounu cyo. —
Yemasnu cyo.

1. IIOCTVYIIAK ITPEJ] PEAOBHUM CYIOBUMA

[TapHUYHE TOCTYMAK Y KOHKPETHOM CIIY4ajy TMOKPEHYT j& TyKO00M
on 30. jyma 2013. ronuHe, KOjOM je TyKHJall TPAKUO Ja ce 00aBexKy Ty-
JKCHW OCHHMBAu JTHEBHOT JIMCTA U [JIABHU U OJTOBOPHHU YPEIHUK Ja My Ha
UMe HakHaJle HeMaTepHujaliHe IITeTe 300T MOBpeJe YacTH W yIliena Hc-
mare HoBuaHu u3HoC of 490.000 nmuHapa ca 3aKOHCKOM 3aTE€3HOM Kama-

Aytop je Banpernuu npodecop IIpasHor dakynrera Yausepsutera y beorpany,
bodiroga@ius.bg.ac.rs.
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TOM O[] JaHa mpecyhema na no ucruiate, Kao 1 Aa ce 00aBexy Aa O CBOM
TPOILIKY 00jaBe Npecyly y AHEBHOM JIUCTY, HA UCTOM MECTY M y HUCTOM
¢dopmary y koM je 00jaBJbeH TEKCT KOjU je OMO MoBoj 3a Boheme map-
HUYHOT TocTtymnka. Bummu cyn y Beorpany je 5. ampuna 2016. rogune m0-
Heo npecymy [13. 165/13, xojoM je 0a0M0 Ka0 HEOCHOBAH TY)KOCHU 3aXTEB
Tyx)kuona. Omiyuyjyhu o sxanbu Tyxuona, Anenanuonu cyn y beorpany
je mpecynom I'k. 173/16 on 13. jyna 2016. ronguae ox6mo xandy kao He-
OCHOBAHY M IOTBPAMO IPBOCTEIEHY IIPECYLY.

[IpotuB nmpyrocreneHe mpecyie TYXKHIAIl je U3jaBHO PEBH3H]Y U3
CBUX 3aKOHOM IpenBuljeHHX pasiiora, y3 mpemior na BpxoBHu kacauu-
orn cyn (masee: BKC) ommyun o peBU3HjU Kao M3Y3€THO] J03BOJHEHO)]
npuMeHoM wiana 404 3akona o mapauyroM moctynky (3I1IT),! 063upom
Ja TIOCTOju moTpeda pasMarpama MPaBHUX MUTamba Of OMIUTET WHTEpe-
ca, OIHOCHO NPaBHUX IHUTamka y MHTEPECY PaBHONPABHOCTH rpahaHa, y
UJbY yjeIHauYaBarma CyICKe MpaKce.

BpxoBHU KacallMOHU CY[ je HajIpe UCIUTHBAO J1a JIU CY UCIYHEHU
VCIIOBU 3a OJJyYMBAa€ O HW3Y3€THO JI03BOJHCHOj, OJHOCHO MOCEOHO]
pesm3uju, nmpuMmeHoMm unaHa 404 3IIII. Ilpema oxpendu wmama 404,
craB 1 3IIIT peBu3muja je M3y3eTHO J03BOJbEHA 300T MOTPEUIHE MPUME-
HE MaTepHjaJHOT MpaBa W MPOTHUB JPYrOCTENCHE Mpecyae Koja He Ou
MoOTIa Ja ce mobmja peBusnjom, ako je 1o omean BKC morpebHO ma ce
pasMoOTpE MpaBHA NHUTAba OA OIIITET MHTEPECA WU IIPpAaBHA NUTAmbA Yy
WHTEpecy paBHONPABHOCTH rpaljaHa, pamu yjenHadaBama CYACKE Mpak-
ce, Ka0 W ako je MoTpeOHO HOBO TyMaucm-e MpaBa (IoceOHa pPEeBU3Hja).
O [03BOJBEHOCTH M OCHOBAaHOCTH pEBH3Wje U3 cTaBa | OBOr uiaHa
omtyuyje BKC y Behy on mer cyamja.> Ilpeamer Ty:xOeHOT 3axTeBa y
OBOM CIIOPY j€ HaKHaJa HeMaTepHjajaHe IMTeTe 300T HeTayHe, HEMOTITY-
He uHpopManuje u MHpopManuje Koja je 3aKOHOM 3a0pameHa, a OTHO-
CH Cce Ha TocTymname Tyxkuomna. Ta mHpopManuja objaBibeHa je 15. jyma
2013. romuue y jaBHOM miacwiay. Kako je TyXwiam HOCHIAIl Ip>KaBHE
BJIaCTH, TO OH MIpE€Ma CXBaTalkhy HUWKXCCTCICHHUX CydOBa MOpa IMOKa3aTu
BHUIIIM HUBO TOJIEPAHIIMjE O JPYTHX Y OJHOCY HAa MPOBOKATHBHO M Mpe-
HaIJIalleHoO M3HOIICHke HH(OpMaIja ofl jaBHOT 3Ha4aja y jaBHUM IJIacH-
JMMa ¥ HA TOM CXBaTamy Cy HIKECTEIICHHW CYAOBH 3aCHOBAIH OJUTYKY O
oN0Mjamy TYXKOEHOT 3aXTeBa, OAHOCHO OJUTYKY KOjOM je >kanba MmpoTUB
Te OmIyKe omOHujeHa kao HeocHoBaHa. [Ipema mHanaxxemy BKC tyxmmair
y 00pa3nokemy PEeBU3UjCKUX HABOJIA HUjE YKa3a0 HA NPaBHA IMHUTamka OJf
OMINTEr WHTEepEeca HUTH Ha TMpaBHA MUTamba y WHTEPECY PaBHOMPABHO-
ctu rpahana Beh je ykazao Ha YNCHUYHA W MMPAaBHA MUTamka KOHKPETHOT

' 3akon o mapmmanom mocrynky — 3IIII, Cuyobenu enacnux PC 72/2011,

49/2013 — onnyka YcraBHor cyaa, 74/2013 — onnyka YcraBHor cyna u 55/2014.
2 3011, un. 404, cr. 2.
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criopa, 300T Yera HUCY HCOYEHH YCJIOBH 3a OUTyYHBAKE O MOCEOHO]
pEBH3HjH.

Hcnutyjyhu ycnose 3a omyuuBame o pesusuju u3 wiana 403 31111
(ommra pesmsuja), BKC je namao aa je ona Hego3BosbeHa. Unanom 403,
cra 1 3III1 nponucaHo je Ja MPOTUB MPABHOCHAXHE IPECYy/e JIOHETE Y
JIPYTOM CTEIEeHY CTpaHKe MOTY Jia M3jaBe peBU3Hjy y poky ox 30 maHa on
IlaHa jocTaBibama npecyne. Ynanom 403, cras 2 31111 npormcano je na je
peBm3Mja YBEK 03BOJbEHA aKo je: 1) TO MOCEeOHWUM 3aKOHOM ITPOMHCAHO;
2) ApyrocTeneHu Cyd MPEeUHauno Npecyay W OJIYyYHO O 3aXTeBHMa CTpa-
Haka; 3) IpyrocTeneHy CyA YCBOjHO Kajily, YKUHYO IPECyay U OATy4HO O
3axTeBuMa crpanaka. Ynanom 403, cras 3 3III1 nponucano je aa pepusuja
HHje JI03BOJbEHA Y MMOBHHCKONPABHUM CIIOPOBUMa aKO BPEIHOCT Ipes-
MeTa cropa MoOUjeHOT Jieia PYToCTeNneHe npecyne He Mpejia3u JHHAPCKY
nporusBpenHocT ox 40.000 epa mpema cpenmem Kypcy Hapomne Ganke
CpOuje Ha nan nogHowema Tyxoe (Keua, Knexxesuh 2017, 1253).

Kako ce y unany 403, craB 2, tauka 1 3IIII y morneny ouene
JI03BOJAEHOCTH peBu3Wje ymyhyje Ha mpuMeHy NoceOHOT 3akoHa, a y
KOHKPETHOM MapHUYHOM TocTynky ce nopen 3111, mpumemuBao u 3a-
KOH KojuM ce ypelyje obnact jaBHOr mH(pOpMHCamka, OWUIIO je HEOIXOIHO
M3BPILUTH aHaJIM3y M MPOLECHONpaBHUX oxpenaba osor 3akoHa. BKC je
3aKJbYYHO Ja C€ Y KOHKPETHO] CHUTyalMju NpUMemyje 3aKOH O jaBHOM
uHpopmucamy n3 2003. roguHe ca KacHUjUM H3MEHaMa M JOIyHaMa
(3J1).* Ynanom 89, cra 6 3JM 6uiio je mpoIkcaHo Ja ce peBU3mja Mmoj-
HOCH y POKY o 15 mana ox naHa IocTaBijbamba JIPYrocTelieHe Mpecyre.
HuxakBux apyrux onpenada o 103BOJHEHOCTH PEBU3HjE y OBOM 3aKOHY
Huje 6m10. Baxxehu 3akon o jaBHOM nH(popMuUcamy u Meaujuma (3JUM)*
MOCBETHO je mocebaH wiaH peBI/IBI/I]I/I y oBUM crniopoBuMa. Ymanom 126,
cras | mpomucaHo je Za je peBu3rja yBEeK J103BOJbCHA MPOTHB JPYrocTe-
[IEHE MpeCy/e KOjoM je TyxKOeHH 3aXTeB Of0MjeH,> a M3jaBibyje Ce Y POKY
on 15 nana ox naHa gocTaBibama JAPYrocTeleHe mHpecyne. Y MapHULU
1o Ty>kOM 3a HaKHAIy IUTETE U IO TY>KOW 3a OCTBapUBamb€ IpaBa Ha JCO
I00HUTH, PeBU3Ujy M3 CTaBa 1 OBOT WiaHa MOTY M3jaBUTH U TY)XKWIal U
tyxenu.® [IpoTHB mpecy/e QpyrocTeneHor cyia y napHMIM mo TyxOu 3a

00jaBJbUBaE OrOBOPA HE MOKE CE€ M3jaBHUTH peBU3Hja.’
3 3akon o jaBHoM wuHOopMmucawy, Cuyocoenu eracnux PC 43/2003, 61/2005,
71/2009, 89/2010 — omnyka YcraBHor cyna u 41/2011 — omryka YcraBHOT cyja.

4 Bakon o jaBHOM uHpOpMECcaky U Meaujuma, Cuyocbenu enachux PC 83/2014,
58/2015 n 12/2016 — ayTeHTHYHO TyMaueme.

> To ce OIHOCH HE CaMO Ha HPECYLy APYTOCTEIECHOT CyAa KOjOM je IpeHHAuCHA

ycBajajyha mpBocTeneHa mpecyna Tako IITO je oa0HjeH Ty)KOSHH 3aXTeB, HEro M Ha Ipe-
Cylly JIpYTOCTENEHOT CyJa KOjoM je TOTBpljeHa mpecyna MPBOCTEIEHOT Cylia O Ol0Mjamy
TyOCHOT 3aXTeBa, LITO je CUTyalllja y KOHKPETHOM IIPUMEpY.

6 3JUM, un. 126, cr. 2.

7 3JUM, un. 126, cr. 3.
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be3 o63upa Ha TO mTO je mpema oapendama 3JUM mportuB apy-
TOCTETIeHEe Tpecy/le KOjoM je Ty>KOGHHU 3aXTeB O/IOMjeH MOTyhe W3jaBHTH
pesusnjy, BKC 3akipyuyje na cy onpenbe Tor 3aKoHa UpENEBaHTHE, jep ce
Ha KOHKpETaH MapHUYHM MOCTYIaK He NpuMmemyjy oapende 3JMIM, 300r
TOra IITO je cropHa MHQopManuja objaBieHa 15. jyma 2013.rogune, a
3JUM je crynuo Ha cHary 13. aBrycra 2014. roqune. Umajyhu 1o y Bugy
BKC cmarpa na He mocToju oapenda moceOHOI 3akoHa Ipema Kojoj Ou
peBU3Mja y KOHKPETHOM CIlydajy Omiia J03BOJbEHA, Te Nla ce 300r Tora
Mopajy npuMeHuTH ofpende wiana 403 31111, a kako je U3HOC 3axXTeBaHe
HeMaTepHjajiHe IITeTe MCIOA PEBH3H]CKOT IIEH3yca MPOMHUCAHOT WIAHOM
403, cras 3 31111, To je peBu3uja ctaBoM 2 uspeke pemema BKC oxbaue-
Ha Kao HeJ03BoJbeHa.?

2. [IOCTVYIIAK ITPE[] YCTABHUM CYJIOM

Tyxwnnarn je npeko myHoMohHHKa YCTaBHOM CyJy IOJHEO yCTaB-
Hy JXaJ0y NMPOTHB CTaBa JPYTor U3peke peniekha BpXoBHOr kacanmoHOT
cyna Pes. 2330/2016 ox 25. janyapa 2017. roguse, 300r moBpeie mpasa
Ha mpaBU4HO cyheme u3 unana 32, craB 1 YcraBa Pemybnuke CpOuje u
npaBa Ha jeHAaKy 3allTUTY MpaBa M Ha MPaBHO CPEACTBO M3 wiaHa 36
VYeraga. [TogHOCHIal ycTaBHE jkanbe je HaBeo Ja je OCIIOPEHHM pPelIeHeM
ombayeHa Kao HEIO3BOJbEHA HHEroBa pEBH3Wja W3jaBJheHA IPOTUB
JIPYTOCTETICHE TIpecyne KOjoM je TPaBHOCHAKHO O0WjeH Ka0 HEOCHOBAH
HETOB TY)KOCHU 3aXTEB 3a HAaKHA/y HEMaTepHjaliHe MITeTe 300T MoBpele
yIliea ¥ 4acTH MPOy3pOKOBAaHKUX 00jaBJbHBambeM HETauHUX MH(popMmanyja
y menujuma. Hcrakao je na je BKC morpemHo ornenno na Hema mecra
npuMeHn onpende diana 126 3JUM koja mpensuba nma je y oBakBUM
ClIyJajeBMMa peBH3Hja YBEK J03BoJbeHa. [logHOocHian ycraBae xaiode je
WHCHCTHPAO Ha TOME Ja C¢ HABEICHU 3aKOH, KOjU je CTYNMHO Ha CHAry
HaKoOH LITO je OH MOJHEO TYX Oy, IPUMEHUBA0 HA MPEIMETHU MApPHUYHU
MOCTYIAK 10 NPUHIXIY TPEHYTHOT Ba)kKeHa HOBOT MIPOIIECHOT 3aKOHA Ha
MOCTYTIaK KojH je y Toky. [Ipemnoxuo je aa YcTaBHU CyIl YCBOjU YCTaBHY
a0y, MOHUIITH OCIIOPEHO PEBU3H]CKO PEIICH¢ U YTBPAM MOIHOCHOILY
IpaBO Ha HAaKHAJy HEMaTepujasiHe IITeTe.

VYeraBHU cyq je, Ipe 3ay3UMarma CTaBa O YCTAaBHO] JKaJiOW, Hajrpe
NpHKa3a0 yCTaBHE M 3aKOHCKE opende Koje Cy pelieBaHTHE 32 KOHKPETaH
MOCTyNaK: ,,...Oxpendama Ycraa, Ha 4rjy ce MOBPEAY MMO3MBA MOJHOCHIIAL]
y YyCTaBHOj kajOu, yTBpEHO je: Ja CBakO ¥MMa MpaBO Ja HE3aBHCaH,
HETpUCTpacaH M 3aKOHOM Beh YCTQHOBJBbEH CyJI, MPABHYHO M y Pa3yMHOM
POKY, jaBHO paclpaBH ¥ OIy4d O HETOBHM MpaBMUMa M o0aBe3ama,
OCHOBAaHOCTHU CyMHbE Koja je OmiIa pasiior 3a MOKPeTame MOCTYIKA, Kao

8 Pememe BKC, Pes. 2330/2016, 25. 1. 2017, u3 apxuBe cyza.
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o onrtyx0ama mpotuB mera (wiaH 32 (1)); Aa ce cBakoM jeM4Hd jeHaKa
3aIITUTA TIPaBa HpeJ] CyA0BUMA H IPYTHM JP>KaBHUM OpraHHMa, IMaolrMa
jaBHUX oBNamhema W OpraHUMa ayTOHOMHE TIOKpajuHE W jelWHUIIA
JIOKaJIHE CaMOyIIpaBe ¥ Jia CBaKO MMa MPaBo Ha KaJOy WIH JIPYTo IPaBHO
CpPEICTBO MPOTUB OTyKE KOjOM C€ OIIydyje O HETOBOM IIpaBy, 00aBe3H
WM Ha 3aKOHY 3aCHOBaHOM MHTepecy (wiaH 36).

Oppendama unana 197 Yeraga, KO_]C Cy O 3Hayaja 3a OITy4UBabE Y
0BOj YCTaBHOIPABHO] CTBAPH, yTBpljeHo j€ 1a 3aKOHU U CBU JIPYTHU OIIITH
aKTH HEe MOTY MMaTH MOBPATHO JAEjCTBO, a a, U3y3eTHO, CaMo MOojeAnHE
oapende 3aKoHa MOTY MMAaTH IOBPAaTHO AEjCTBO, aKO TO HajaKe OIIITH
UHTEpeC yTBpheH MpH AOHOLICHY 3aKOHA, Kao U J1a oxpeada KpUBUUHOT
3aKOHA MOXKE MMaTu TOBPATHO JI€jCTBO caMoO ako je Onaxka 3a yYHMHHOLA
KPUBHYHOT JIea.

Oppendama unana 403 3akoHa O mapHUYHOM MOCTYTKY (,,Ciyx

O0enu miacauk PCY, 6p. 72/11, 49/13 — Omnyka YC, 74/13 — Omiyka
YC u 55/14), xoju ce npUMeHUBA0 HA NMPEAMETHA HapHUYHH MOCTYIIAK,
MPOMHKCAHO je: 1a CTPAaHKe MOTY M3jaBUTH PEBU3H]Y IPOTUB MPABHOCHAXKHE
npecysie JIOHETe y JPYTOM CTereHy, y POKy o 30 nmana ox maHa
nocTaBibamba npecyne (cras 1); ma je peBI/ISHJa YBEK JI03BOJbCHA aKO j€
TO TIOCEOHUM 3aKOHOM IIPOITMCAHO, aKo j€ JIPYyrOCTENEeH! Cy/ NMPEHHAYHO
npecyny ¥ OAJNYYHO O 3aXTeBHMa CTpaHaKa U ako je OPYTroCTEeleHHU Cy[
YCBOjHO Xal0y, YKHHYO TPECYy U OJUTyYHO O 3aXTeBHMa CTpaHaka (cTaB
2); ma peBu3Wja HHUje NIO3BOJbEHA Yy WMOBHHCKONPABHHUM CIIOPOBHMA
aKo BPEOHOCT IpeIMeTa Cropa MOOMjEeHOr Jiesa He Mpesia3d TUHAPCKY
npotuBBpenHoct ox 40.000 espa mo cpenmem kypcy Hapomne Oanke
CpOuje Ha jaH mopHoIIeHa Tyx0e (cTaB 3).

Opnpenbom unana 89 (6) 3akoHa O jaBHOM UWH(pOPMUCABY
(,,Cnyxx6enu tmacauk PC*, op. 43/03, 61/05, 71/09, 89/2010 u 41/11),
KOjU je BaKHO Yy BpeMe TOJAHOIICHA TykOe y MPEeAMETHOM MapHUYHOM
MOCTYIKY, OWJIO je MPOIKCAHO Jia Ce PEBU3Mja M3jaBJbyje Y POKy on 15
JaHa OJl JlaHa JIOCTaBJbama IpyrocrencHe mpecyne. OcUM MOMEHYyTe
onpende, 3akoH 0 jaBHOM MH(DOPMHUCAKY HUJjE CaapiKao oceOHa MmpaBuia
0 JI03BOJBEHOCTH PEBH3HjE y CIIOPOBHMA PajM HAKHAJC INTETe HACTale
o0jaBJbHBameM HH(pOpPMAIIH]E.

Onpendama wriana 126 3akoHa o jaBHOM HHMOOPMHCAKHY U MEIHjuMa
(,,Cayx6enn rmacauk PC*, 6p. 83/14, 58/15 u 12/16), xoju je cTynmuo HA
cHary 14. aBrycra 2014. roguHe, IPOIACAHO je 1a je PeBU3Hja J03BOJbEHA
MIPOTHB NIPYTOCTEIICHE MpeCcy/e ako je TY)KOSHU 3axXTeB OMOMjeH U Ja ce
n3jaBJbyje y pOKy on 15 mgaHa on maHa MOCTaBJbama IPYTOCTEIICHE TIpe-
cylle, Ma Ja y TMapHUIM 10 TY>KOW 3a HakHaly IITeTe W M0 TyxOu 3a
OCTBapHWBamE TpaBa Ha Jeo JOOWTH, PEBH3H]y M3 CTaBa 1. OBOT 4jaHa
MOTY H3jaBHTH U TYKWJAI U TYXKCHH, & Jla Ce MPOTHB MpECylne Jpyro-
CTEIEHOT Cy/a y TMapHHITH 0 TYXXOH 3a 00jaBJEUBAKE OJTOBOPA HE MOXKE
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n3jaBuTH peBusyja. llpenasne u 3aBpiiHe onpeade OBOT 3aKOHA HE pery-
JMIIY MUTakbe PUMEHE 3aKOHa Ha CyACKE MOCTYIIKE KOjU CYy Y TOKY....

[Tonazehu on unmeHMILIE 1A Ce MTOTHOCUIIAL] YCTaBHE kaj0e Mo3KBa
Ha 1o 12 BKC Huje mpumMeHno mpouecHonpaBHe oapeade koje je Tpedaio
na Oyny IpuMeEmeHe Ha KOHKPETaH CiIydaj, YCTaBHH CyH 3aKJbydyje na
MOJIHOCHJIAIl yCTaBHE Kallbe cMaTpa Jia My je 300T MPOU3BOJbHE MpHMeE-
HE MPOLECHUX HOpMHU MoBpeheHo mpaBo Ha MpaBUYHO cyheme U3 uiaHa
32(1) Ycrasa: ,,..Pasmarpajyhu HaBoje mogHocHoLa yCTaBHE Xalde o
MOBpEIN H-ETOBOT MpaBa Ha MPaBUYHO cyheme y MpeaMeTHOM MapHUY-
HOM IIOCTYIIKY, YCTaBHH CyJ je 3aKJbY4HO Ja NOAHOCHJIALl CBOj€ TBPAE
0 TOBpeAM IpaBa 3ajeMueHor ompendomM wiana 32(1) Ycrasa 3acHuBa Ha
YHILEHUIIN J1a je BpXoBHM KacalnmoHW CyJ MPOU3BOJEHO MPUMEHHO TPO-
LECHO TPaBO Ha HETOBY ILTETY, IOTPEIIHO ouekyjyhu 1a 3a oanyynBame
0 JI03BOJBEHOCTH HETOBE PEBU3HjE HEMA MECTa MPUMEHH 3aKOHA O jJABHOM
uHpopMucamy u Mearjuma u3 2014. ronuHe. Y KOHKPETHOM CIIy4ajy, CYa
HajBUIIIE WHCTAHIIE je 3aKJbYYHO JIa C€ JO3BOJHEHOCT PEBHU3UjE MTOTHOCH-
olLla ycTaBHE jkande uMana HEHUTH UCKJbYUHBO ca CTAaHOBUILTA ozpenada
3akoHa 0 mapHHYHOM mocTynky u3 2011. rogmue, jep 3akOH O jaBHOM
unpopmucamwy u3 2003. roauHe, KOjU je BaXKHO y BpeMe 00jaBJbHBamba
cropHe MH(opManyje U KOju ce NMPUMEHMBA0 Ha CIOPHU OJHOC, HUjE
caapkao rnoceOHa mpaBuiia O npaBy Ha peBusnjy. IlogHocunan ycraBHe
*Kayrde WHCHCTHpPAa Ha TOME Ja jé PEeBU3HjCKH CyJ NPEBUIEO TPEHYTHO
nejcTBo 3akoHa O jaBHOM mH(Mopmucamy u Meaujuma u3 2014, ronnHe Ha
MpEJMETHH MAPHUYHH MOCTYIAK KOjH je OMO y TOKy, Ia ja je wiaH 126
TOT 3aKOHA IMPOTIMCA0 JIa je peBU3Hja YBEK JI03BOJbEHA TIPOTUB JAPYTOCTE-
MIeHEe Tpecye KOjoM je TY»KOCHH 3aXTeB MPABHOCHAXHO ONOM]CH, a Kao
ITO je OWiia ped y OBOj MapHUIIH...

Crora je 3a YcTaBHHM Cyn Of KJBYYHOT 3Hadaja Jla YTBPOU Koje
MPOIIECHOINIPAaBHE Ofipei0e ce MPHMEYjy Ha KOHKPETaH MOCTYMakK: ,,...
Ucnutyjyhu na nu je BpxoBHM KacauuoHU CyIl MPOHM3BOJFHO MPHUMEHHO
MPOLIECHO IPAaBO Ha IUTETYy MOAHOCHOLA YCTaBHE kajile, YCTaBHHU Cyx je
HajIpe KOHCTATOBAOo Ja je oxpeadaMa 3akoHa O MapHUYHOM MOCTYIIKY U3
2011. rogune, Koje Cy ce NMpHMEHMBaje HA MPEIMETHH MapHUYHU IO-
CTyHak, ypeheHo muTame MOCTYIIKa MO PEBU3MjHU U MPOLIECHUX IPETIO-
CTaBKH 32 OJJTyYHBAaI-€ O OBOM BaHPEIHOM IPABHOM JIEKY Y MEPUTYMY.
Opnpenoom unana 403(3) 3akona o mapHu4HOM Tmoctynky u3 2011, rogu-
He, Y K0joj je BpXoBHU KacalioHHW CyJ] HAIlla0 yIIOPHIITE 3a TOHOIICHE
OCIIOPEHOT pellieHa, je MpeaBul)eHo Ja peBU3Hja HUje T03BOJbEHA Y UMO-
BUHCKOIIPAaBHUM CIIOPOBHMa aKO BPEIHOCT MpeaMeTa CHopa MoOHjeHoT
Jlea He npera3u quHapceky npotusBpenHocT o 40.000 epa o cpenmeM
kypcy Hapomue Ganke CpOuje Ha AaH MOAHOIICHA Tyxx0e. Mehytum,
VYcraBHU CyZ je KOHCTATOBAO J1a je HaBeIeHH MPOLECHH 3aKOH, Ope] Oll-
IITET MpaBWIa 32 U3jaBJbUBakE PEBU3HjE, YCTAHOBHO M MMOCEOHE OCHOBE
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3a WM3jaBJbUBAEC TOT BAHPEJHOT MPABHOT JIeKa KOJ KOjUX HEMa YTHIaja
BPEAHOCT IPEaMETa CIopa, Koja je v MyTroToAUIIHO] 3aKOHOAABHO] TIPAK-
cu Owiia mpecylaH KPUTEPUjyM 3a JTO3BOJBEHOCT peBU3HMje. Y TOM KOH-
TEKCTy, YCTaBHH CYJ YKa3yje Ha TO Jia je 3aKOH O MapHHYHOM MOCTYIMKY
3 2011. roguHe yBa)KHO TIOCTOjamke APYTHX IpoIrca Koju y dopmu lex
specialis omoryhaBajy uzjaBibuBame peBusmje (Hnp. [lopoanynu 3axoH,
3akoH 0 3a0paHW AWCKpUMHUHAIMjEe HUTH.). Tako W ompende dwiana 126
3akoHa 0 jaBHOM HMHpopMHUcamy W MeaujuMma u3 2014. roguHe, KOju je
moyeo na ce npumemyje 14. asrycra 2014. rogune, npensubajy na je
peBH3Hja JI03BOJbECHA TIPOTUB JPYTOCTEIICHE MPECY/IE aKo je TYKOCHHU 3aX-
TEB O0MjEH U J1a TIOCTOjU IMoce0aH POK 3a M3jaBJbUBaE¢ HABEACHOT BaH-
peIHOT TPaBHOT JieKa KOju M3HOCH 15 maHa of laHa TOCTaBibamba JAPYro-
CTeIeHe Mpecy/e, Kao U Jia je UCKJbyueHa PEeBU3Hja Y IAPHUIIU MO TYXOU
3a 00jaBJpHBamE OATOBOpA. V3 HaBeNEHHWX 3aKOHCKHUX oapemada Mpoms3-
Jla3u Jia je peBU3Hja YBEK J03BOJbEHA MPOTHB oa0ujajyhe apyrocrencHe
npecy/e TOHeTe y MAapHUIM Py HAKHAJE MTEeTe HACTalle 00jaB/bUBAKHEM
HEHCTUHUTUX WH(GOpMAIja Y jaBHOM TIIACHITY. YCTaBHH CYII j€ YBHIOM Y
Cryce ImpeaMeTa y KOMe je IOHETO OCIOPEHO pelliekhe yTBPAMO Aa je ToI-
HOCHJIAIl YCTaBHE )kaj0e ympaBo MOCTABHO HABEICHH TYXOCHU 3aXTEB U
Ia je mpecynoM AmnemanuoHor cyaa y beorpamxy I'x3. 173/16 ox 13. jyma
2016. roguHe MPaBHOCHAXHO OJOUjEH KAa0 HEOCHOBaH HHETOB TYKOCHU
3axTeB. Ca apyre cTpaHe, YCTaBHHM CyJ yKasyje Ha To jAa oapende 3a-
KOoHa 0 jaBHOM mH(popmucamy u3 2003. roquHe, KOjH j€ BAXXKHO y BpeMe
MOAHOIICHA TYXO0€ Y IPEIMETHOM MapHUYHOM TOCTYIIKY HUCY caapiKale
noceOHa MpaBmiia O MOCTYIKY 10 PEBU3HjH Y T3B. IITAMIAPCKUM CIIOPO-
BHMa (OCUM CKpaheHOT poKa 3a W3jaBJbUBAE PEBU3H]E KOjU j€ M3HOCHO
15 nana ox maHa mpujeMa JIpyrocrerneHe mpecyne). Yaumajyhu y o03up
na je 3axkoH o jaBHOM HMH(popmucamy u Meaujuma u3 2014. rogune cry-
MO Ha CHAry JIOK je OBa MapHHIa Omia y Ga3u MpBOCTEIIEHOT IMOCTYTIKA,
npex YCTaBHUM CyIOM c€ MOCTaBWIIO MUTAkE Ja I CE OBaj MPOIHC, KOjU
canpxu lex specialis ompende 3a T3B. IITaMMapcke CIOPOBE, MPUMEHYje
Ha MOCTyNKe Koju ¢y 14. aBrycta 2014. romuse jormn yBeK OMIIN Y TOKY...“

[Turame cykoba CYKIIECUBHUX 3aKOHA YCTaBHU CyII pa3peliaBa aHa-
JIM30M MpeNa3HuX M 3aBPLUIHMX oApenada, and W MpUMEHOM onpeheHux
NPaBHUX MPHUHIUIA U METOJA: ,,...Y TOM CMHCIY, YCTaBHHU CyI UCTHYE J1a
Npela3HuM W 3aBpIIHUM onpendama 3akoHa O jaBHOM HH(POpPMHUCAmY U
Menujuma u3 2014. roguHe HUje perylucaHo NUTamke Ja JIM ce HaBeAeHe
oapende MPOLIECHOT KapakTepa IpUMEmYjy Ha CyACKe MOCTYIKE KOjU Cy
y TOKy. YCTaBHU CyJ| HaJla3u Jia Y TaKBOj MPABHOj CUTyallHjud BaXKH OII-
LITH MPUHLMI TPEHYTHOT JI€jCTBAa HOBOT MPOLIECHOT 3aKOHa MpeMa KoMe
ce IO3WUTHBHM IPOMNHC NpUMEHYje Ha MOCTYNKE KOjU cy y TOKy. OBaj
MpaBHU NPUHIIAIT KOPECTIOHTUpA U ca ofpendama wiaHa 197 Yerasa koje
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YCTaHOBJbABAjy UCKJbYUIHMBO 3a0paHy MMOBPATHOT JI€jCTBA 3aKOHA, OJHOCHO
3a0paHy peTpOakTHBHE IPUMEHE 3aKOHA Ha OKOHYAHE IpaBHE CUTyaluje.

bynyhu na je 3akon o jaBHOM nH(OpMEICcamy U MeaujuMa u3 2014,
roguHe OMO Ha CHa3W y TPEHYTKY JIOHOIIEHa APYrocTerieHe Mpecyle
MPOTHB KOje je HM3jaBJbeHA PEBU3Mja O KOjO] je OIJIYyYEHO OCIOPECHUM
pelemeM, YCTaBHHU CyJl yKa3yje Ha To Aa je y cBojoj Omymu [Y3—2/2010
on 14. mapra 2013. romuHe, mopes 0CTajIor, O0HO 3aXTeB 32 yTBphHUBamke
HEYCTaBHOCTU U HECAINIACHOCTH Ca MOTBPHEHUM MelyHapOIHUM YIrOBO-
poMm onmpenada unana 38 3akoHa 0 W3MEHaMa M JolyHaMa 3aKkoHa O Tap-
HUYHOM IOCTYTIKY, KOjiMa je M3MEHCH HOBUAHHM IIEH3YC 32 U3jaBJbHBALE
pesmsuje ca 500.000,00 nunapa ua 100.000,00 eBpa y TMHApCKOj MPOTHB-
BPEOHOCTH. Y HaBEIEHOM KOHTEKCTY, YCTaBHH Cyll HAIIOMHUILE 1A je Y TOM
NpeAMETY U3Pa3Ho MPaBHU CTaB J1a Ce MPaBO Ha MOJHOILICHEC PEBU3H]jE HE
CTHYE TPEHYTKOM IIOIHOLICHA Tyx0e, Beh MOMEHTOM IOHOIIEHa MpaB-
HOCHa)XHE JIpyrocTerneHe npecyiue...

Nmajyhu y Bumy mutrpane ctaBoBe, YCTaBHH Cyl Hanas3u aa je BKC
JIOHOIICHEM pelliekha O 0f0alBalky PEBHU3HjE Ka0 HENO03BOJBCHE, Y KOH-
KpPETHOM CITy4ajy TIOBpEIUO MPaBO IOJHOCHONA YCTAaBHE jKande Ha Ipa-
BUYHO cyheme: ,,...[Tonasehn on cBuX M3HETHX pa3iora, Te YN-CHHULIE J1a Ce
3akoH 0 jaBHOM HH(pOpPMHUCaky U MearjuMa u3 2014. roquHe npuMmemyje U
Ha LITaMIIapcKe CIOPOBE KOjU CY Y TOKY, YCTaBHHU CyA cMaTpa Ja je Bpxos-
HH KacalluOHM CYJl M3BEO yCTaBHOIIPABHO HEIIPUXBAaTJ/bHB 3aKJbY4aK Ja j&
peBU3Hja IOIHOCUOIA YCTaBHE kKabe Hemo3BosbeHa. Crora je YcTaBHU cyn
OIICHHO JIa j& CTaBOM JAPYIMM H3pEKe ocropeHor pemiewma Pes. 2330/2016
ox 25. janyapa 2017. ronuae noBpeleHo NpaBo MOJHOCHOLA YCTABHE JKaJl-
Oe Ha mpaBu4HO cyheme, 3ajeMueHo oxpendom wiaHa 32(1) Ycrasa, na je
yCTaBHY kaj0y y OBOM Iy YCBOjHO, carilacHO ofpenou wiana 89(1) 3a-
KoHa 0 YcraBHOM cyny (,,Ciyx6ern rimacauk PC*, 6p. 109/07, 99/11, 18/13
— Omnyka YC, 40/15 — np. 3akon u 103/15), ognmyuyjyhu kao y tauku 1
U3peKe.

VYeraBHM Cyq je Hamao Jja ce IITEeTHE MOoceaule YIHbeHe oBpe-
JIOM TIpaBa Ha MPaBUYHO Cyheme MOTY OTKJIOHUTH jEAMHO MOHUIITAjeM
CTaBa JIpyror M3peke OCIIOPEHOT pelieha BpXoBHOT KacamumoHOT cyna
Pes. 2330/2016 ox 25. janyapa 2017. ronune u onpehuBameM 1a HaBexe-
HHU Cyl y TIOHOBHOM IOCTYIKY JJOHECE HOBY OAJIYKY O PEBU3HjU IOIHO-
CHOIa yCTaBHE JKajn0e M3jaB/beHO] TIPOTUB TIpecyie ATENAHOHOT cyla Y
Beorpany I'x3. 173/16 on 13. jyna 2016. ronune, na je, cariacHo OApe/-
6u unana 89, ctaB 2 3akoHa 0 YCTaBHOM CY[y, OJTyY€HO Kao y Ta4Kh 2
uspeke...”

% Ommyka YeraBHor cyma Yx—5149/2017, 25. 4. 2019, u3 apxuse cyza.
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3. KPUTHUKA ITPABHOI' CXBATAIBA BPXOBHOI
KACAILIMOHOI' CYJIA

Y xoHkpetHOM ciy4ajy, BKC je pememem og0armo kao HeT03BOJEEHY
PeBU3HUjy TyXXHOLA IIOAHETY MPOTUB Mpecyne AnenannoHor cyaa y beorpa-
nmy I'x3. 173/16 on 13. jyna 2016. roguHe K0joM je on0OujeHa merosa kanda
u morBphena npecyna Bumier cyna y beorpamy I13. 165/13 ox 5. ampu-
ma 2016. roguae. OHO MTO je OMJIO KJBYYHO 3a JOHOIICHE TAKBE OITYKE
BKC jecte onroBop Ha mHUTame KOjH C€ IMPOIECHU PEXHUM IPUMEHHBAO
Ha JJ03BOJHEHOCT PEBU3Mj€ Y KOHKPETHOM CIIy4ajy. ¥ MpeIMETHOM IapHUY-
HOM TIOCTYIIKY OWJIO je HEOIXOJHO KOHCylToBaTH He camo ompende 3IIIT,
HETO ¥ MPOIIECHOIIPaBHE onpeade 3akoHa KojuM ce ypelyje oOmact jaBHOT
nH(pOpMHUCamha.

Jla Om O/ITOBOPHO HA MOCTAB/HEHO THTAmE, BKC je momao on
TPEHyTKa Kaja je O6JaBJ'beHa nHpopMaIMja Koja je daja MoBoJa 3a
nopHoueme TyxOe. Kako je cropna I/IHcpopMauHJa 06]aBJ1>eHa 15. Jyna
2013. roguHe, y TOM TpeHYTKy Ha cHa3u je Omo 3JU, koju je, Kama je
ped 0 pPeBU3HUjHU, IPONUCHBA0 MOCEOHO MPABMUIIO CaMO Y TOMIey poKa 3a
u3jaBJbuBame — 15 maHa ox gaHa jpocraBibama npecyne.'® To Bpaha BKC
Ha oxpexnde 31111 o 103BOJBEHOCTH PEBU3H]E, aJIM OHO IITO j€ HHTEPECAHT-
Ho jecte na BKC y3uma y 063up oapende 3I1I1 o no3BosseHOCTH peBU3Hje
Koje cy Owiie Ha CHa3W, He Y TPeHYTKYy oOjaBibuBama MH(popmManuje (15.
jya 2013. ronune), aut onpende 31111 koje ce Omite Ha CHAa3HM y TPEHYTKY
nopHomema Tyxo0e cyay (30. jyn 2013.rogune), Hero oxpende 31111 koje
cy Oujie Ha CHa3u Y TPEHYTKY JAOHOIIEHa Ipyrocrenene npecyne. Hanme,
y TpeHYTKy o0jaBJpuBama WH(pOpMaIlHje, Ka0 U y TPEHYTKY ITOTHOIICHA
Tyxk0e cyny, Ha cHa3u cy Omne oapende 3III1 u3 2011. rogume, mpe
ycBajama 3akoHCKHX M3MeHa 2014. roanHe, Kaja je peBU3HjCKU IIEH3YC Y
onmreM napHuyHoM noctynky usHocuo 100.000 eBpa. Hakon crynama
Ha cHary 3akoHa o m3MeHama u gomyHama 3III1 31.maja 2014. rogune,
T4j PEBU3HMjCKU LIEH3YC j€ Yy OMIUTEM MapHUYHOM IIOCTYNKY CMameH Ha
40.000 eBpa. YnpaBo Taj pesuzujcku 1ensyc og 40.000 eBpa, koju je Ha
CHa3M y BpeMe JIOHOIIeHa apyrocTteneHe npecyae, BKC mpumemyje xana
3aKJbydyje J1a, KaKo je BPEAHOCT IpeIMeTa Cropa y KOHKPETHOM Clydajy
490.000 muaapa ucmon pesusujckor mensyca ox 40.000 eBpa mponucasor
gynanom 403, cras3 31111, peBusuja HUje 103BOJBEHA.

Kaga cy y nuramy npouecHoIpaBHE onpeade 3akoHa KOjUM ce
ypehyje obnact menuja u jaBHor mHpopmucama 3a BKC cy meponaBHa
MpOLIeCHONIPaBHA MpaBUiia Koja Cy OMjia Ha CHa3u Y BpeMe KaJia je CIIopHa
uHpopManuja objaBibeHa, a Kaaa cy y nutamy oapende 3111 kojuma ce
ypehyje mo3BosbeHocT pepusmje, BKC npumemyje nporecHonpaBHa mpa-

10 Ommrre npasmio je ma ce peBHsmja Moxe H3jaBuTH y poky 30 HaHa On AaHa
nocraipama npecyne (I, wr. 403, ct. 1).
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BUJIAa KOja Cy Ha CHa3W y BpeMe JOHOIIEHa JPYrocTereHe npecyae Koja
ce peBU3HjoM o0Hja.

Haxon ycBajama m3mena u gomyHa 3III1 2014. rogune, He camo
Jla jé CMameH PEBM3MJCKU LIEH3yC y OIMILITEM MapHUYHOM IOCTYIIKY ca
100.000 ma 40.000 eBpa'' u ca 300.000 eBpa na 100.000 eBpa y mpu-
BPEIHUM CIIOPOBUMA,'? HETO je OMOTYheHO H3jaBJbUBAEbE PEBH3HjE MPO-
THB CBake NperHauyjyhe mpecyje apyrocrerneHor cyaa'® u npoTHB cBake
npecyne APYrocTeNeHor cyaa KOjoM je YCBOjeHa >Kayba, YKUHyTa MpBO-
CTereHa Mpecy/a | OTyYeHO O 3aXTeBuMa cTpanaka.'* [IpenasHum u 3aB-
pIIHUM ofpenOaMa 3aKkoHa O U3MEHaMa U JoITyHaMa 3aKOHa O TAPHUYHOM
MTOCTYTIKY TIPOITMCAHO j€ JIa je€ peBH3Hja JO3BOJHCHA Y CBHUM MOCTYIITIMA
y KOjUMa BPEeTHOCT IpeIMETa CIiopa Mpelia3u AUHAPCKY MPOTHBBPEITHOCT
on 40.000 eBpa (ommTu mapHUYHHM mocTynak), ogHocHo 100.000 eBpa
(mpuBpenHH CIOpoBH) MpeMa cpenmeM Kypey Hapoane 6anke CpOuje Ha
JaH MOAHOLICHA TY)X0e, a KOjU HHUCY HNPAaBHOCH@)KHO PELICHH N0 AaHa
CTyIama Ha CHary OBOI' 3aKOHA.

W3 mutupaHnx 3akOHCKHX ofpenada jacHO MpoW3Na3d Ja ce 3a-
KOHOZIaBall OIPENEeJIMO Ja HOBU CMAamEHH DPEBU3HJCKU LIEH3ycH Oymy
MPUMEHEHU Y CBUM OHUM ITAPHUYHUM MOCTYIIIUMA KOJH JIO IaHa CTYTamka
Ha cHary 3akoHckux m3MeHa (31. maj 2014) Hrcy MpaBHOCHAXHO OKOHYa-
HH, a y KOjuMa BpeOHOCT npeamMeTa cnopa npenasu 40.000 epa (ommru
MapHUYHH TocTynak), ogHocHO 100.000 eBpa (mpuBpeqHU Criop) U Ja ce
Ha Taj HaYWH OMOTYhH Jia peBu3Hja y TUM MOCTYIIIMa Oy/ie T03BOJhEHA.

Opmyuayjyhu o mo3BosseHOCTH peBusnje, BKC je y KOHKpeTHOM
ciaydajy mpumenuo oapenode 3IIIT koje cy Omie Ha CHa3W y TPEHYTKY
JIOHOIIIEHa JIPYTOCTEIICHE TIPecylle, ajlH je MOTIYHO 3aHeMapHo oapende
3JVIM koju je OMO Ha CHAa3H Y TOM TPEHYTKY H UHja IpaBuiia IpeACTaBibajy
lex specialis y omnocy Ha ompenoe 3III1. Ymanom 1 3I1I1 nponwucano
je Oa ce OBMM 3aKOHOM ypelyjy mpaBuiia MOCTYIKa 3a NPYKamke CyA-
CKE NpaBHE 3aIUTHTE IO KOjUMa Ce MOCTyNa U OIydyje y MapHHUIaMa
3a pellaBambe CIOPOBA HACTAJIMX IIOBOJIOM IIOBPEAE IpaBa JMYHOCTH U
CIIOpOBa M3 MOPOJAMYHHX, PATHUX, MPUBPEIHUX, AMOBHHCKONIPABHUX U
Ipyrux rpahaHcKolpaBHUX OJHOCA, OCHUM CIIOPOBA 32 Koje je MOoCeOHHM
3aKOHOM IIpoMNHKCaHa Apyra BpcTa nocrynka. Ynanom 403, cras 2, Tauka 1
31111 mponmcaHo je 1a je peBu3Mja yBeK J03BOJbEHA aKO je TO MPOIUCAHO
nmoceOHnM 3akoHOM. Kako je umanom 126 3JMIM koju je 6uo Ha cHa3u y
BpEME JIOHOILIEHa APYIOCTENEHE OUIyKE IPONKCAHO IOCEOHO IPaBUIIO
3a JI03BOJHEHOCT PEBU3HUjE Y OBHM CIIOPOBHMA, OHO JEPOTHpPa OIIITE Mpa-

1 3111, un. 403, ct. 3.

12 30100, u. 485.

13 3[111, un. 403, cr. 2, Tau. 2.
14 31111, wn. 403, cr. 2, Tau. 3.
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B0 mpomnucado oxpexdama 3I1II, a To je BKC mopao na uma y Bugy
MIPUITUKOM OJTyduBama o pem3uju Tyxwuona. Oapende 3J1IM we can-
pKe HUKakBa IOCeOHa IIpaBUiIa 3a MApHUYHE MOCTYNKE KOJU Cy IOKpe-
HYTH TIpe CTyNama Ha CHAry TOT 3aKOHa, Ia HUje OHMJIO pas3iora Ja ce He
npumenn wiad 126 3JMIM koju je OMO Ha CHa3M y TPEHYTKY JIOHOIICHA
JpyrocTeneHe mnpecyae, ako cy seh npumemuBane oapende 31111 koje cy
Oujie Ha CHa3u y TPEHYTKY JOHOLICHA APYroCTEIeHe Npecyle H Kojuma
je ynyhuBaHo Ha onpende moceOHOT 3aKOoHA.

4. KAJIA CE CTUYE ITPABO HA M3JABJbBUBABE PEBU3NIJE —
CTAB YCTABHOI' CYJIA

Ha modeTrky cMo HamoMeHyIH 1a je peBU3Hja IpeMa oapenda-
Mma 3IIIT u3 1956. roquHe Omira penoBaH MpaBHU JIEK, Ja OW yCBajameM
3IIIT 1977. roguHe TOcCTana BaHPEIHW NPaBHH JIEK, TOK CYy KAaCHHjUM
3aKOHCKMM H3MEHaMma YCJOBHU 3a M3jaBJbUBAIEC PEBU3HMjE MOCTajalld CBE
pectpukTuBHUjU. CyxaBame MOTYRHOCTH 3a H3jaBJbUBakE PEBU3HjE J10-
CTHUIIIO je BpXyHall yCBajamheM 3akoHa O m3MeHama W momyHama 3I1I1
2009. romuHe, Kama Cy IMEH3YCH 3a M3jaBJbHBAHE PEBU3H]EC BUIIECTPYKO
yBehaHH ¥ TO Kako y ONIITEM MAPHUYHOM TOCTYIIKY, TAKO H Y MOCTYIIKY
y IPUBPEIHAM CHOPOBUMA.

Umanom 38 3akona o m3menama u gomyHama 3IIIT u3 2009. ro-
JUHE TIpoMemeH je winad 394 tako aa rmacu: ,,JIpoTHB MpaBHOCHa)XHE
npecyne JA0OHECEeHE Yy APYrOM CTEIeHY, CTPaHKE MOTY M3jaBUTH PEBHU3H]jY
y poky on 30 maHa ox JaHa AocCTaB/bama Ipenuca mnpecyae (cras 1).
PeBusnja Huje 103BOJbEHA O KIMOBHHCKOIIPAaBHUM CIIOPOBUMA KaJ C€ TYX-
OeHM 3axTeB OJIHOCH Ha yTBpheme MpaBa CBOjHHE HA HEMOKPETHOCTHMA,
MOTPaXHBakE Y HOBILY, TIPE/ajy CTBApH HJIM M3BPIICHE HEKE JPyre 4u-
HU0e, ako BPEOHOCT MpeaMeTa cropa MoOujeHor jAeia MpaBHOCHAXKHE
Ipecyae He mpenasu JuHapcky npotusBpenHocT o 100.000 espa mo
cpenmeM Kypcy Haponne 6anke CpOuje Ha AaH MOgHOIIEHa Ty)0e (CTaB
2). PeBu3nja je yBek J03BOJbEHA Kaja j€ TO IOCEOHNM 3aKOHOM onpeheHo
(craB 3).“ Umanom 51 3akoHa o m3menama u momynHama 3IIIT u3 2009.
ronuHe u3MemeH je wian 486 31111 koju mponucyje peBU3UjCKU LIEH3YC Y
MPUBPEAHUM criopoBHUMa. Y unany 486, cras 1 peuun. ,,2.500.000 nunapa*
3aMemYjy ce peuuma: ,,JUHapcKy npotuBBpegHocT o 300.000 espa mo
cpenmeM Kypey Haponne 6anke CpOuje Ha JaH MOMHOIIEHA Ty)O0e (CTaB
1). CraB 2 6pume ce.”

VY TakBUM OKOJIHOCTHMA IIOCTaBWJIO C€ NUTAamE JEjCTBA OBE 3a-
KOHCKe open0e Ha MapHUYHE IIOCTYNKE KOjU Cy y TOKY. 10 HHUTame je
TpebaJio PeIUTH y MpeJasHuM U 3aBPLIHUM ofapendama 3akoHa. Ommire
NPaBUWIIO CafpXaHo y uiaHy 55, ctaB 1 O6uno je na he ce moctynuu 3a-
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MOYETH Mpe CTylama Ha CHAry 3akoHa O u3MeHama u gomyHama 3III1
3 2009. roguHe OKOHUYATH MO onpendama OBOT 3akoHa. Melhyrtum, 3a
peBu3ujy Ouio je mpeaBubheHo moceOHO mpaBuio. Y CKIAAY ca YIaHOM
55, cTaB 2 0 peBH3MjaMa M3jaBJbEHUM IIpE CTyIamba Ha CHAr'y OBOT 3aKOHA
omryuuBahe BKC y Behy cacraBsbeHOM oz Tpoje cyauja, o MpaBUIMMa
NapHUYHOT MOCTYIKa KOja Cy BaKHJja JO JaHa CTyHama Ha CHary OBOT
3akoHa. 3akoH 0 u3MeHama o pomyHama 3111 u3 2009. roguHe cTymmo je
Ha CHary JaHoM oOjaBsbuBama y Cuyocoenom enacnuxy PC (unan 56).1

W3 unTrpaHux 3aKOHCKUX onpeaada Mpousiasd Aa y cilydajy Kazxa
je TyXuial HOoAHeo TyOy Ipe CTylama Ha cCHary 3akoHa O U3MEeHama U
nomynama 3IIIT u3 2009. roguHe, y Bpeme Kaja je BpEAHOCT MpeaMera
cropa Omiia y OKBHpHMa Tajaa Bakeher peBU3HjCKOT 1IeH3yca, a OHJa Ipe
JIOHOIIIEa JIPyroCTeNeHe IpecyAe 3aKOHCKMM HM3MeHama Oyne ysehan
PEBHU3MjCKH 1IEH3YC, EroBa peBU3HMja MPOTUB T mpecyle Ouia ou onda-
YeHa Kao HeJ03BOJbEHA jep OM ce Ha J03BOJHEHOCT PEBHU3HjE MPUMEHUIN
HOBH mpomnucH. VcTo Baxu W y ciiydajy Aa je Ipe cTylama Ha CHary
3akoHa o uzMenama u gomyHama 3I1IT u3 2009. roqune noHeTa apyrocre-
NeHa Tpecyaa Koja je JOCTaBJbeHa TYXKHOILY, 300T 4era je 1moyeo J1a Teue
3aKOHCKHM POK 32 U3jaBJbHBAI-E PEBU3UjE U, Y TOKY Tpajamba TOT poKa, a
Ipe Hero LITO je TY>KWJIAll W3jaBUO PEBU3HjY, CTYIIM HA CHAry HOB, 3HAT-
HO yBehaH peBu3mjcku LeH3yc. Vcrta Ou mocienuuma Ouina U 1a je mpe
CTyllaka Ha cHary 3akoHa o u3MeHama u jgomyHama 3IIIT u3 2009. ro-
JUHE JOHETa JpYyrocTerneHa Mmpecyna, a Ja OHJa, Ipe HEero IITO je OHa
JIOCTaBJbEHA TYXKHOLLY, CTyIle Ha cHary u3aMmene u ponyHe 3I1I1, oqHocHO
HOBHU PEBHU3HjCKU LIEH3YC.

[Mpema onpendu unana 55 3akoHa o u3MeHama u jomyHama 3I1T1
u3 2009. ronuHe, y CBUM THM CUTyalldjamMa Ha OAJYYHMBaHE€ O PEBU3UjU
MPUMEHWIH OW Ce HOBH IMPOIMCH, OMHOCHO yBehaH pPeBU3UjCKHU IIEH3YC,
na Ou peBusMja Owia ofdadeHa Kao HEJ03BOJbEHA. JEAMHO y ciydajy
KaJa je MapHUYHU MOCTYNaK MOKPEHYT, APYrocTeneHa Mpecyaa J0HeTa
W peBU3Wja MPOTHB Te MpPECyAe W3jaBJbeHa Mpe CTyMama Ha CHary 3a-
koHa o u3MeHama u gomyHama 3IIIT u3 2009. roguHe, Ha OATYyYHUBAKE O
peBHU3MjH NPUMEHIIH OU ce paHuje Baxkehu nponcy, ycien yera Ou 1eH-
3yC 3a U3jaBJbUBamke peBH3Mje Ono 3a10B0sbeH (bomupora 2019, 99—100).

Y moctynky mpen YCTaBHUM CYIOM OCIOpEHU ¢y wiaH 38 (mo-
mu3ame pesm3mjckor 1ensyca Ha 100.000 eBpa y ommTeM MapHUYHOM
MOCTYNKY), wiad 51 (nmogu3zame peBusmnjckor nensyca Ha 300.000 eepa y
MOCTYIIKY Y MIPUBPETHUM CIIOPOBUMA), aJIK U ofpenda wiaHa 55 (nejcTBo
HOBHX IIPOTIHCa Ha CBE MMOCTYIIKE KOjU Cy 3all0YETH 110 PAHUjUM MIPOMHCHU-
Ma, OCHM Y CIly4ajy KaJia je peBu3Hdja M3jaBJbeHa Ipe CTyNama Ha CHary
HOBHX mponuca). O OlleHH YCTaBHOCTH ofpenada 3akoHa 0 M3MEHaMa U

15 3akom 0 W3MeHaMa M JOIyHAMa 3aKOHA O NMAPHHYHOM IOCTYIKY, CayocOen
enacuux PC 111/2009 ox 29. nenem6pa 2009. roguse.
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nmorryHama 3I1IT u3 2009. rogune, YcTaBHU Cy[ je ONIy4YHBAaO y BpeMe
kajna je Ha cHazu Ouo Hou 3IIIT u3 2011. rogune.

VYeTaBHU CyI je Yy BE3W ca MOJHETUM HMHUIMjaTHBaMa MMAao MpH-
JUKE Jia 3ay3Me CTABOBE O PA3IMYUTHUM TMPOLECHOMPABHUM MHUTAHHMA
(bomupora 2013, 192—199), a y KOHTEKCTy TeME OBOT pajia Haj3HAYajHU]EC
j€ MHUTame Kaja ce CTUYE NPaBO Ha M3jaBJbHBame peBusnje. Hanme, moj-
HOCHOIHU I/IHI/IHI/IjaTI/IBa 3a OLCHY YCTAaBHOCTH INOMEHYTHUX 3aKOHCKHX
ofpenaba TBPIWIK Cy Ja Cy MOJM33aHBEM PEBHU3UjCKHX IIEH3YCa U3TyOHIH
CTEUYCHO MPaBO Ha HM3jaBJbUBamC peBu3Mje. [IpemMa cTaBOBUMA KOjU Cy Ha-
BEJICHU Y THM WHHIIMjaTHBaMa, TY)KWIAll Y MApHUYHOM TOCTYIKY CTHYE
MpaBO Ha M3jaBJbUBAILE PEBHU3HjE Y TPECHYTKY ITOMHOIICHA TYXKOE, U TO
TaKO HITO HA3HAYM BPEIHOCT MpEAMETa criopa Koja mpesia3d MpOIUCaHn
peBusmjcku 1ien3yc. Kana je Tyxunai y TykO0u 03HAUMO BPEIHOCT IPE/-
MeTa koja je mpema taga Baxehem 31111 mpenasuna peBU3UjCKH LIEH3YC,
OH je TpeMa HaBOJAMMA MHHUIMjaTOpa TUME CTEKA0 MPABO HA U3jaB/bHBALE
peBusMje, ma ako OM y TOKy Tpajama MOCTYIKa PEBH3HM]CKU IEH3YC OHO
moBehan, Taj HOBM yBehaH peBH3HjCKH IIEH3yC HE OM CMEO Ja ce IpH-
MEHHU Ha TMOCTYIKE KOjU Cy MOKPEHYTH IpPe HErOBOT yBOhema jep Ou y
CYIPOTHOM TY>KHJIall H3TyOHO CTEYEHO MPaBO Ha U3jaBJbHBAE PEBU3H]E.

VY 00pasnoxkemy OIyKe KOjOM je OIIYy4YHO O YCTaBHOCTH OfIpela-
0a unanoBa 38, 51 u 55 3akona o usmenama u nomyHama 31111 u3z 2009.
TOMHE, YCTaBHU CYJ| C€ MU3jaCHHO M O OBOM IUTAY: ,,... YCTABHU CY]I je,
MMOTOM, UCTPaXXHO W HABOJE /a Cy M3MEHOM IIEH3yCa IOBOJIOM PEBU3HjE
WHUIIAjaTOPH M3TYOWIIM TPAaBO Ha PEBH3H]Y KOJY CY CTCKIH y TPEHYTKY
MOJHOIIICHA TYXKO€ TaKo IITO Cy CaMH Je(PUHUCAIN BPEIHOCT CIIopa, Kao
W J]a UM je y CKJIaay ca TUM oOpadyHaTa BHCOKa cyAcka Takca. [loBogom
TOra, YCTaBHHU CyJl KOHCTAaryje Ja Ce MPaBO Ha W3jaBJ/bHBAKE PEBU3H]C HE
CTHYE TPEHYTKOM IOJHOIICHA TYKOe, KaKO C€ TIOTPEIIHO TyMade OApe/-
0e 3akoHa O MApPHUYHOM TIOCTYNKY, Beh ce MpaBo Ha PEBU3Hjy CTHUE
TPEHYTKOM JIOHOIIEHa MPaBHOCHAXXHE JApyrocrenene mpecyne. M3 tora
CJIeIH Ja ce JIOCTYIHOCT PEBU3HjE Kao BaHPEIHOT TPABHOT JieKa HE MOXKeE
OLICKHUBATH y OJHOCY Ha BPEOHOCT MpEAMETa Cropa Kojy Cy OApeauiie
caMme CTpaHKEe Y BpeMe IOIHOLICHA TyX0e, OAHOCHO Koja je, y3 MmpHhMe-
Hy TPUHIMIA KOHTPAJAUKTOPHOCTH, MPOMEHCHA JI0 3aKJbydueHa IJIaBHE
pacnupase. Ctora, YcTaBHH Cy[ OlelYyje /a, HaKo je BHCHHA IeH3yca 3a
W3jaBJbHUBAbEC PEBHU3HjE OUUITICHHO OMIIa HEPUMEpPEHa KMBOTHOM CTaH-
napny BehinHe rpah)aHa u ekOHOMCKHM nprinkama y PemyOmmu Cpouju,
Ta OKOJIHOCT, cama 1o ceOH, H1je MOIvia OMTH O]l YTHIIaja Ha OLEHY YCTaB-
HOCTH OCHOPEHHX ofipenaba wianoBa 38 u 51 3akoHa 0 MapHUYHOM IIO-
CTYIIKY...

...Mehytum, y nomieqy ycTaBHOCTH 4iaHa 55 (2) 3akoHa KOjUM je
Owo npomnucano 1a he o peBu3njama U3jaBJbeHUM IIpe CTyIama Ha CHary
OBOT 3aKOHa OJTyunBaTd BpxoBHU KacauuoHU cyn y Behy cacTaBbeHOM
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0l TpOje cyaWja, MO MPaBWIMMA MAPHUYHOI IOCTyIKa KOja Cy BaKuia
JI0 aHa CTylama Ha CHary OBOT 3aKOHA, YCTAaBHHU CYI je OLEHHO Ja U3
oBe ozpende 3akoHa MPOU3IA3M 1A j€ 3aKOHOJABALl NMPEKPIINO YCTaBHY
3a0paHy MOBpaTHOI J€jCTBa 3akoHAa W3 unaHa 197 VYcraBa. Hamme, Ha
CTpaHKe Koje HHCYy u3jaBmiie peBusnjy mo 29. menemoOpa 2009. roaune,
OJHOCHO JI0 CTyTNama Ha CHary 3akoHa 0 M3MEHaMa U JIoIyHaMa 3akoHa O
MapHUYHOM ITOCTYIIKY, @ OCIIOpEHa IpyrocTerneHa npecyna je JoHeTa a0
TOT JaTyMa, IPUMEYjy ce oapeade HOBOT 3aKOHA KOjUM je BPEAHOCT 3a
peBu3njy Omina BUmIecTpyko yBehaHa, IITO je OBENO O HET03BOJHEHOT
JiejcTBa HOBOT 3aKOHA M Ha OJHOCE Koju cy Beh OMIM OKOHYaHH y TOM
TpeHyTKy. Taxole, ociopeHa onpenda wiana 55 (2) 3akoHa 0 ©3MEHaMa U
JoITyHaMa 3aKOHa O MApHUYHOM IOCTYIKY CTAaBWJIA j€ Y HEPaBHOIPABHY
MO3ULHMjY jeqHy TPYIy JHLIA Y OOHOCY Ha CBE APYIe YUYECHHKE Yy MOCTYII-
LMa 0 PEBU3HUjH, y OJHOCY Ha Koje je JOHEeTa APYrocTeneHa mpecyaa a0
OBOT' aTyMa KOja UM je ¥ JOCTaBJbCHA. YCTaBHHU CyJA IOHABJba, KA0O LITO
je To Beh BHIIE ITyTa pekao y OBOj OJUTYIIH, Jla C€ IPABO HA M3jaBJbHBAHE
peBH3Hje CTUYE AaHOM JIOHOLICHA APYrOCTENeHE Npecye, Na je y cKia-
Iy ca HaveJoM 3a0paHe AMCKpUMHUHaLUje, Koje rapanryje wiad 21 Ycra-
Ba, CaMO TaKBO 3aKOHCKO ypelheme mnpemasHor pexuMa H3jaBjbHBamba
peBH3Hje, Koje OM CBE yUeCHHKE y MOCTYIKY CTaBHJIO Y jelHAKy NpaBHY
CUTYyallljy y OOHOCY Ha NpPaBHOCHa)KHE Mpecyne Koje cy AoHere Ao 29.
neremOpa 2009. rognHe, a HE3aBUCHO Off TOTa Kajia Cy UM OCIIOpPEHE Tpe-
Cylle ¥ ypydeHe.

Crora je YcraBHH CyJ OLICHHO /12 U3 HAaBEIECHUX Pa3jiora OCHOpeHa
onpenda wnana 55 (2) 3akoHa 0 U3MeHaMa M JOITyHaMa 3aKoHa O TapHU4-
HOM IIOCTYIIKY, y [elly KOjU IJIacH: ,,u3jaBJbEHUM IIpE CTylama Ha CHary
OBOT' 3aKOHA“, y BpeMe Bakeha HUje Owia y cariacHOCTH ca YCTaBOM
U ca noTBpheHuM mehyHapogHUM yroBOpoM, Ta je, y CKJIaay ca OApe-
Oom unana 45, tauka 1 3akoHa 0 YCTaBHOM Cyy, OJUTyYHO Kao y Tauku 1
uspeke...“.'6

Llutupanu craBoBU YCTaBHOT Cy/a cy jacHH. [IpaBo Ha H3jaBJbHBabHE
peBU3Mje CTHYE Ce TPEHYTKOM JOHOIICHA APYTOCTENeHe Mpecyae Koja ce
PEBHU3HMjOM JKelr MmoOHujaTH. Memarme yCiioBa 3a JT03BOJHEHOCT PEBH3HjE
Mopa OWTH W3BPILIEHO HA TAaKaB HAYMH JIa CBE CTPAaHKE y TIOCTYIKY Y OJl-
HOCY Ha KoOje je IpyrocrerneHa mnpecyaa JOHETa UCTOT JaTyma, CTaBJba y
WCTH MPOLECHONPABHH IOJI0XKA] Y MOoiey MOTyhHOCTH 3a M3jaB/bHBALE
peBu3uje NpoTuB Te npecyne. CTaHOBUIITE KOje je Y HUTHPAHO] OUTyLH
3ay3e0 YCTaBHU CyJl y CKIIaJIy je ca CTaBOBHMA IIPaBHE TEOPHje KOjU Y TI0-
IJIely yCIIOBa 3a JI03BOJHEHOCT MPABHOT JICKa 3aroBapajy MPHUMEHY OHHX
MPOIIECHUX MMpaBWiIa Koja Cy OWJIa Ha CHa3HW y TPEHYTKY JOHOIICHA OJI-
nyke (ITozuuh, Pakuh— Bonunenuh 2015, 76; Tpusa, duka 2004, 64—66;
Leuenberger, Uffer-Tobler 2010, 9). Iloctoju noayme u craB mnpema

16 Omnyka Verasmor cyma 1¥3—2/2010, 14. 3. 2010, u3 apxuse cysa.
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KOjeM ce Ha TMOCTYIMaK Mo YAOKEHOM IMPAaBHOM JIEKy MpPUMEHYje CTapu
3aKOH aKO je MpaBHU JieK Beh yIokeH y BpeMe BaKerha CTapor 3aKOHa,
JIOK OW ce, aKko je MpaBHM JICK M3jaBJheH HAKOH CTyIamka Ha CHAary HOBOT
3aKOHA, FEroBa JJO3BOJLCHOCT LIEHMIA 110 ofipedama Tor 3akoHa (Jakmmmh
2018, 124). OBakaB cTaB je OCIOPEH Y OJUIyIIM YCTaBHOT Cyla KOjy CMO
utupand.!’ YV cBakoM citydajy, MpUIMKOM ofapehiBarmba 1mo KojuM HopMa-
Ma fie ce IEHUTH J03BOJHEHOCT MPABHOT JIeKa, MOpa CE BOAUTH padyHa
KaKo O MPaBHOj CHTYPHOCTH, TaKo W O 3aIlITUTH MpaBa cTpaHaka (Keua,
Kuexesuh 2016, 58), mpu deMy Cy peloOBHHU CYIOBH Ty>KHU Ja OTKIIOHE
CBaKy HEU3BECHOCT y MOMIEAY TOra M0 KOjUM MPOICCHUM MpaBuinmMa he
ce noctrynak Bogutu (bogupora 2015, 667—668).

VYrpaBo o THM KpUTepHjyMHMa YCTaBHH CyJ je BOAWO padyHa Kajaa
je 3ay3eo cTaB Ja ce MpaBO HA U3jaBJbUBALE PEBU3U]E CTUYE Y TPEHYTKY
JIOHOIIICHa JIPYTOCTEIeHE Mpecyse M J1a TO BaKH HE CaMO Yy CHUTYallHju
KaJia ce TOKOM Tpajarka MapHUYHOI MOCTYIKAa 3aKOHCKUM HM3MEHaMa
MTOOIITPaBajy YCIOBH 3a M3jaBJbUBAIGE PEBU3HjE, HETO W OHJA Kaua ce y
TOKY TTApHUYHOT IOCTYIKA 3aKOHCKMM M3MEHaMa MpaBo Ha M3jaBJbUBAE
peBH3Mje YMHH JAOCTYIHUjUM, Kao IITO j€ CUTyalHja Y KOHKPETHOM IpH-
Mepy Koju cMO mpHkazanu. Hamme, y TpeHYTKy MoAHOLIEHa TyXOe, Ho-
pen 3III1 npumewusao ce u 3JU koju Huje mpensuhao moceGHE ycaoBe
3a JI03BOJBEHOCT peBusnje, Beh je y omnocy Ha oxpende 31111 oxcrymame
MTOCTOjaJI0 caMO y TOMIEAY poKa 3a HCHO H3jaBJbUBAmE. Y TPEHYTKY
JIOHOIIIEka Jipyrocrenene npecyne, ocuM 31111, Ha cHaszu je 3J1IM, koju ce
NpUMemYyje 1 Ha MapHUYHE NOCTYIKE KOjU CYy y TOKY U KOju y wiaHy 126
MPOIUCYje J1a Ce MPOTHB CBaKe JAPYTOCTENCHE Mpecye KOjoM je 00HjeH
TyXOCHH 3aXTeB peBU3Mja Moke u3jaBUTU. Omnydyjyhn 0 103BOJBEHOCTH
pesuznje, BKC kao TpeHyTak MepomaBaH 3a OITYyYHBAHmHE O TOME KOjH
he ce mpomecHW pexuM TPUMEHHTH y3WMa JaH Kaga je oOjaBJbeHa
uHpOpMAaIHMja Koja je TpelcTaBibala TOBOJ 32 MOKpETame MapHUYHOT
MOCTYIIKA, YMECTO JaHa IOHOIIeHka APYrocTeleHe INpecyde, ma yme-
cTo Ja npuMmemyje onpende 3JMM, najumm cyn y Penmyomuum Cpbuju
npumemnyje oapende 3J1, onHOCHO KOHCTaTyje Aa, y OACYCTBY MOCEOHHX

17" Hamme, ompenba wiana 55, cTaB 2 OBOT 3aKOHA NMPONHCHBaTa je aa he ce o
peBH3MjaMa U3jaBJbEHUM IIPe CTyMamba Ha CHary TOT 3aKOHA OJUTYYHTH IO MpaBHIMMa Koja
Cy BaXKIJIa JI0 H-CTOBOT CTyNama Ha CHAry, AOK he ce o peBH3HjaMa M3jaBJbeHHM HAKOH
CTyNama Ha CHary TOT 3aKOHA OJJTYYMBATH IO IPOLECHUM IPABHINMA CaJpiKaHUM Y TOM
3aKOHY. YCTaBHH Cy[ je 3ay3e0 CTaB Jia CE Ha Taj HAUMH CTPaHKE Y OAHOCY Ha Koje je
JPYTOCTeTIeHa Mpecya JOHEeTa U PeBH3Hja M3jaBJbeHA Ipe CTyIara Ha CHAry TOT 3aKOHa
CTaBJbajy Y HEPaBHOINpPABAH MOJIOXKa] Y OJHOCY Ha CTpaHKE Y OJHOCY Ha KOje je Opyro-
CTeIleHa Ipecy/a JOHEeTa, ald PEeBH3Hja HHje M3jaBJbEHA Ipe CTyNarma Ha CHary TOr 3a-
KOHa (IpyrocTereHa Mmpecyaa joIl HHje AOCTaBJ/beHa WM jecTe JOCTaBJbEHA M POK 3a
M3jaBJbHBAE PEBU3HUjE JOII YBEK HUje McTeKao U ci.). [Ipema Tymauemy YcraBHOT cyna,
NPHUXBAaTJbUBE CY CAMO TAKBE IIpeJia3He NPOLECHONpPaBHe ozpende koje Ou cBe CTpaHKe y
OIIHOCY HA KOje je JpYrocTeneHa npecyna I0HeTa Ipe CTyNama Ha CHary 3akoHa O M3Me-
Hama u gomyHama 31111 u3 2009. rogune cTaBuie y jeAHaKy MPaBHY CUTyalujy.
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onpenaba OBOT 3aKOHA KOjuMa ce ypelyje T03BOJbEHOCT peBu3Mje, Tpeda
npumenuTH ommta npaswia 31111, ann orna npumemyje 31111 koju je Ha
CHa3M y TPEHYTKY JOHOLIECHA APYIOCTEICHE MIPECYAE, I1a IPUMEHOM 4JIa-
Ha 403(3) 3I1II pememem oxdailyje peBU3Mjy TY)KHOIIA K0 HEIO3BOJHEHY.
[Tpu cBemy Tome BKC je 3aHemMapno OCHOBHO MpPaBWIIO y IPUMEHH MPO-
LECHONPAaBHUX HOPMH, a TO je Jja Ce OHE MpE CBera Mopajy TyMaduTH Ha
HaYWH KOjH je ycTaBHOMpaBHO npuxBaribuB (Ballon 2009, 378).

Kako je Tyxkuony Ha pacnonaramwy Ouna U ycTaBHa jkajba, oH je TO
MPaBHO CPEICTBO UCKOPUCTHO, & YCTAaBHU CYA je, OIydyjyhn 0 yCTaBHO]
JKaJlOH, joll jeJHOM A0OMO NMPWIMKY Aa MOHOBM JOOpO MO3HATE CTaBO-
B, KOjU Cy MpPBH MyT 00jaBJbeHU y unuTHpanoj omryuu [Y3—2/2010 ox
14. mapta 2013. rogune. Tume je jomr jegHOM MOTBphEHO a ce MpaBo
Ha U3jaBJbHBAIGE PEBHU3MjE CTHUE y TPEHYTKY HOHOIICHA IPYrocTerneHe
npecyzne, Ia OLeHy YCIOBa 3a JI03BOJbEHOCT peBU3Hje Tpeba LeHUTH mpe-
Ma TIpOMUCHMa KOjU Cy Y TOM TPEHYTKY Ha CHa3H, a TO 3Ha4dW HE Camo
npema oapeadama 3I1I1, Hero u npema ogpeadama MOCEOHOT 3aKOHA aKO
ce BUME IPONUCYjy MOCEOHU YCIOBU 3a J03BOJbEHOCT peBusuje. Oxn-
Jayke YCTaBHOT cyqa Cy KOHa4He, M3BpIIHE WM ommreobaBesne,'s ma ce
MOXKe ompaBJaHo HocTaBUTU nutame 3amro BKC Huje ynmonobuo csoje
MOCTYIake OJUTYLIM YCTaBHOT CyJa Koja je JOHeTa Mpe BUIIE Of IECT ro-
IuHa y noctynky ouene ycrasHoctu 3I1I1, mpu yemy je cam YcraBHH cyn
CTaBOBE M3 T€ OJUIyKEe KOHCTaHTHO apUpMHCcao omIydyjyhu o ycTaBHUM
KasibaMa M3jaBJbeHUM MPOTHB OIUTyKa PEAOBHHX CYIOBA.

5. YMECTO 3AKJbYUKA

Yecte m3MeHE 3akoHAa KOjuMa ce ypelyje MapHUYHM MOCTYTaK
nocTajie cy jeJHa ol HajBaXHHMjUX KapaKTEPHCTHKA Haller MpaBHOI CHU-
crema. O ToOMe KOJIMKO je OBa Mpakca IITETHAa 3a MPaBHY CUTYPHOCT HE
Tpeba moceOHO roBoputd. He camo na crpaHke y MapHUYHOM IOCTYII-
Ky 4ecTO He 3Hajy Koja MpOICCHONpaBHA MpaBuia Tpeba MPUMEHUTH Y
MOCTYIIKY y KOjeM Ce pellaBa O CIIOPHOM IpaljaHCKONPaBHOM OIHOCY
HETO 4eCTO TO HE 3Hajy HU CylOBH. ToMe Moroayje YMmEHHUIA A3, OCUM
NpaBuiia OMIUTEr MAapHUYHOT MOCTYIKA, MOCTOje U MmoceOHa mpaBuia 3a
MojeANHE IAPHUYHE MOCTYIKE KOja HUCY cajip’kaHa caMo Y 3akoHy O map-
HUYHOM IMOCTYNKY Beh ce mojeanHa mpouecHonpaBHa MpaBuiIa Hajlase y
MaTepyjaTHONPABHUM MPOMKUCUMA KOJH CE U CAMHU 4E€CTO MEHajy.

TavaH OAroBOp Ha MUTaKkE KOJU MPOLECHH PEXUM Tpeba mpume-
HUTH y KOHKPETHOM CIIy4ajy, Y KOjeM Cy c€ TOKOM Tpajama MOCTYIIKa
JABa WM BUIIC ITyTa IMPOMCHHIIC PCJICBAHTHC IPOLCCHOIIPABHE HOPMCE,
nojpa3zyMeBa IOCTOjalbe jaCHUX W TMPELM3HUX 3aKOHCKHX onpenaba u

18 Vceras, ui. 166, cT. 2.
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bIXOBO NPAaBHJIHO TyMadele, a y HHXOBOM OJICYCTBY MOpAjy ce€ y3eTH
y 003Mp npaBHa Hayena M CTaBOBH IpaBHE Hayke. HaxanocT, mocryname
PEIOBHHX Cy[OBa y MapHUYHOM IOCTYNKY He (DYHKIIMOHHWINIE HA Hampe[
HaBe/ICHUM NpHHIMIIMA. HCHCTHpamke Ha IpeTepaHo (hOpMaMCTHIKOM
NPUCTYIY Y IPUMEHU HOpMH Tpal)aHCKOT MPOLIECHOT MpaBa U Ha je3UYKOM
TyMauemy Kao jeIMHO MEPOJABHOM HMMa 32 IOCIEIUIly JOHOUICHE CY/I-
CKUX OJUTyKa KojuMma ce moBpelyjy unu yckpahyjy YcraBoMm 3ajeMueHa
JbY/ICKa U MamHMHCKa IpaBa U ciobone. TakaB mpucTynm Moxe ce cpe-
CTH W OlyKama Hajuuler cyaa y PemyOmumu CpOuju. Kontpona cyn-
CKHX OJUTyKa KOjy y TOCTYIIKY [0 YCTaBHUM >Kaj0ama BpIIH YCTaBHU CYJ
Npe/CTaB/ba BayKaH KOPEKTUBHH MEXaHM3aM, allil je 33 FHEroBO YCIHEUIHO
(yHKIMOHHCAke HEONXOMHO J1a PEJOBHH CYIOBH JOCIECIHO MOIITY]y H
IpUMEBYjy OJUTyKe YCTaBHOT CyZa M CTaBOBE KOjU CE€ OJHOCE Ha 3alUTUTY
yCTaBHHUX IIpaBa M cI000/a.
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NMPUKA3U

Mp Cnobonan I/Innjnh*

He6ojma JoBanosuh. 2017. Caobpahajno npaso. Krwuea 1, Onwumu
Oeo. beorpan: LlenTtap 3a u3nasamtBo u nHGopmucame [IpaBHor
¢dakynrera Yausepsurera y beorpany, 566.

YobuuajeHo je na ce Jeno Jiene KibWKEBHOCTH, Kao HITO je POMaH
aKTyeJIHOT THCIIA, NMPHUKaXe CyTpaJaH Mo o0jaBibHBamy. [IpukasuBame
YHUBEP3UTETCKOT YIIOCHHMKA 3aXTeBa M3BECTaH MPOTEK BPEMEHa Of Tpe-
HyTKa 00jaBspHBama. OBaj mpuKa3s je mocseheH jemHoM o mpBUX YIIOCHUKA
caoOpahajuor mpaBa y apxaBu CpOHju, BeoMa KOPHCHOM YIIOCHHKY 3a
NpPaBHUYKY CTPYKY M HayKy 3a obmact — Caobpahajuo npaso. Onwmu
Oeo, u3 niepa npodecopa IIpaBHor dakynrera Yausep3urera y beorpany
np HeGojme Josanosuha. YiIOeHUK ce IO CTPYKTYpH CacToju M3 YETUPU
JieTia, anyu uMa OpojHE M BPJIO MHTEPECAHTHE MPHIIOTE.

1. HacnoB mpBor gena je — ,,YBoxn y caobpahajuo mpaso®. Ilpeu
JIeo YMHE JIBE IVIaBe, aJli U3 T€ JBE INIaBe MOT'Y CE W3/IBOJUTH TPHU IOCTaB-
Ke. Y TpBOj MTOCTABIH ayTop j€ ToImao of moTpede Aa aHamu3upa mojam
caoOpahaja, ¢ 003upoM Ha TO Ja ce THM IOjMOM OaBmiia caoOpahajHa,
MpaBHA U EKOHOMCKA KIbM)KEBHOCT. THM ITyTeM JIOILIO ce 10 Pa3IMKOBamba
HIMpPET U yker nojMa caobpahaja. lupu nojam caobpahaja oOyxBaTno O6u
HE caMo MPEHOC JbYIU U CTBApH HETro U HeMaTepHjajiHe Hojase (Uaeje, Be-
CTH, TIOPYKE) TPEeHeTe IMyTeM ToIiTe, Tenedona, paauja, TeleBU3nje Win
WHTEpHETa. AYyTOp je, MOIITO Ce W3 IMHper MmojMa caoOpahaja mckipyde
MIPEHOC BECTH U IpUBATHU caoOpahaj, MpUXBaTHO YKy AeOUHHUIH]Y TTOjMa
caoOpahaja, koja je npuMepeHuja npasy. Y T0j AeUHHUIM]H HATIAIIaBa Ce
nojam caobpahaja Kao MpUBpEIHE AETaTHOCTH Y KOjOj ce BO3WIMMA Mpe-
HOCE JbYIM M CTBapH ca jeAHOr MecTa Ha Apyro. Ha Taj HaumH n3noxeH
mmojam caoOpahaja unHNO OM TIPBY TIOCTAaBKY yBoaa y caoopahaj. pyra mo-
CTaBKa ayTopa BHIIIE je OKPEHYTa pe3yaTaTuMa caodpahajHonpaBHe HayKe
Y IiTamuMa u3 caobpahajHo-mipaBHUYKE CTpyKe. Jpyra mocraBka ayTopa
Ca/Ip’KU HajIIpe jellaH BaxkKaH MPaBHOMETOAOJIONIKH MPUCTYIL. Taj MpHCTyI
j€ yka3ao Ha To Jaa je caoOpahajHO mpaBo CKYII OMIITHX MPAaBHUX MMPaBUIIA

Aytop je unan Ilpencennumraa Yapyxema npaBHuka Cpouje.
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KojuMa ce ypelyjy UMOBHHCKOTIPABHU OJHOCH M3Mel)y ydecHHKa y mpe-
BO3y poOe M MyTHUKA M YIPABHONPABHU OJHOCH KOjU HEIOCPEIHO CIy-
ke 00aBJbamy JENAaTHOCTH MpeBo3a. [IpaBHOMETOMOONIKH, Taj MPHCTYI
MOXe Ja 00jaCHHM CTPYKTypy H3jokeHe caoOpahajHonpaBHEe marepuje y
yibenuky. Pazyme ce, y HEKUM JeIOBHMA I IlaBaMa YUOEHHKa BUIIIE
j€ 3aCTyIJbeH UMOBHHCKOIIPaBHU acleKT caoOpahajHor mpaBa, a y HEKUM
yIpaBHOMPABHH acrekT Tor mpasa. [locne oBor mpuctyna aeduHKUCaH je
mojam caoOpahajuor mpaBa. Hanme, caoOpahajHo mpaBo je nedwHHCaHO
Kao TpaHa IpaBa KojoM ce ypehyjy opraHm3oBaHO o0aBJharme IPEBO3a
po0e U MyTHHKA y CBUM HETOBUM T'paHama U OJHOCH Y BE3HW ca IMOCIO-
BUMa y KOj€ CTyHajy NMPEBO3HUIM Ca KOPUCHHUIUMA CBOjUX yciyra. Y3
HayyHO AeduHUCaH MojaM caoOpahajHOr mpaBa, mpenu3MpaHa je Aajba
nojiesia Ha rpaHe caoOpahajHor mpaBa, ¥ TO HA: MOPCKH, PEYHH, JKeIe3-
HUYKH, APYMCKH, Ba3IyIIHHU, [IEBOBOJHM M MEIIOBUTH caoOpahaj, unme
j€ 3a0Kpy’KeHa JpyTa MmocTaBka yuoeHuka. Tpeha moctaBka ayropa Omita
je caap)kaHa y aKTYeJIHOM OMHCYy reorpadcko-caobpahajHUX YUECHHIIA
n ommuka Cp6Ouje. Ha ocHOBY Tora umTanai Moxe Ja mpeno3Ha cienehy
uzejy WK MOCTaBKy ayTopa: caoOpahajHoM moiauTukoM U caoOpahajHuM
MPaBOM MOTY Jia C€ Y Jy)KeM TepHOIy BalOpHU3yjy reorpadcke, Tpropau-
Ke, UICTOPHjCKE U MOMUTHUYKE MPHUINKEe KOHKPETHE HAI[MOHAITHE JIpKaBe.

2. Y npyrom neny ynOeHMKa, IMOJ Ha3WBOM ,.JaBHO caoOpahajHo
mpaBo®, ayTop ce 0aBM opraHusanujom caoOpahaja, yJIoroMm HapuHe Y
caoOpahajy, 1 Haj3ax, HaJUIGKHOIINY Cy0Ba U3 yria caoOpahajHor mpa-
Ba. CTpyKTypa ToT jela yiioeHnKa mpuiarohena je mpe cBera morpebdama
CTyJICHATA.

3. V tpehem nmeny yubeHuka mpukasaHo je — IMOBHHCKO caoOpa-
hajao mpaBo. Morio 6u ce pehu 1a mpaBHU MHCTUTYTH TOT Jefia yIIOCHUKa
Crajajy y HajUHTEpPECaHTHHUje Teme y caoOpahajHoM mpaBy. YBOXHUM
M3lIarameM y TIOYETHO] TIaBH Tpeher nena yka3aHo je Ha BHIIE CIIOjeBa
Yy CTPYKTYpPH HMOBWHCKOT caoOpahajHOT mpaBa, Koju he OMTH MOTpeOHH
JUIUTIOMUPAHOM TIPaBHUKY Yy MpUMeHH caoOpahajHor mpaBa. OtnpeMamy
WM IOnenuiuju nocBeheHo je TpuumeceT crpaHa, y3 mnoxacehame Ha
rpahaHckompaBHE KOpEHE YroBopa O LIMEAMLUjH. 3aTUM Cy H3JI0KEHa
JOIII YETHPHU YroBOPa, a CBAKOM OJ BHUX je mocBeheHa moceOHA IviaBa.
I1pBO je KOHIUITUPAH YTOBOP O MPEBO3Y, 3aTUM yYTOBOP O IIPEBO3Y CTBApH,
Ia yroBop O HpPEeBO3y IyTHUKA W, Haj3al, yroBOp O HPEBO3y MHpTJbara.
CBHU TH YroBOpH, MCTaKao je ayTop, MMajy rpa)aHCKONpaBHO MOPEKIIO H
TProBavyKONpaBHy Npupoay y caoOpahajy. CBaku O THX yroBopa 4yHTa
ce Jlako, Ka0 POMaH, jep Cy ONHCAaHH jeHOCTaBHUM IPAaBHUYKHM CTHU-
JIOM Y jacHUM je3ukoM. VcTuname nmopekia v mpaBHe IPUPOJE THX YIo-
BOpa 3a YUTAOIA-CTYJCHTA W YUTAOIA-3aIOCICHOT Yy TIPUBPEAH, OaHIIH,
ocHTypamy 3HauM Jia y TOM Jeily yuOeHunka Moxke Ja Halje oaroBope Ha
MHora caoOpahajHonpaBHa MUTama U akTyelHe MpolieMe KOju HaCTajy
WIIK MOTY Jla HACTaHy y MOCJIOBHO] MPAKCH.
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4.V 4eTBpTOM JIeNly yIOGHHKA ped je O MOCeOHUM BpcTama mpe-
Bo3a. Y OJHOCY Ha OCHOBHE ylIOeHuKe caoOpahajHOr mpaBa, KOjH Cy
o0jaBspuBanu 3a Bpeme COPJ, Ta obnact caoOpahajHor npaBa goxuBena
je HajBHIEe MMO3UTHBHOIPABHUX MpoMeHa. [loceOHe BpcTe mpeBo3a mpu-
KazaHe Cy y nIBe miaBe. [IpeMer mpBe IaBe je MPeBo3 ca BUIIE MPEBO3-
HUKa, a Apyre mpeBo3 onacHe pode. [Ipubmmxasajyhu antaomy marepujy
MpeBo3a ca BHINE NPEBO3HUKA, ayTop objammaBa OpojHE MOAAITUTETE
JBOJHOT TPEBO3a, Y3aCTOMHOT MPEBO3a M MEMIOBUTOr MPEBO3a, a CBE TO
uMajyhu y Buzny norpebe cTygeHara u Hactase. HaydHu npuctyn cBakoM
0]l TUX MHCTUTYTa 00yXBaTHO je ne(UHHCAkE MT0jMa, pa3rpaHuieHhe TOT
WHCTUTYTA ca CJIMYHUM WHCTUTYTOM, OPTaHU3aIH]y TIPEBO3a U YUECHHKE,
OATOBOPHOCTH, TPajarbe, POKOBE 3aCTApPETIOCTH MoTpaxknBama u ap. Cio-
JKEHOCT MaTepHje MMOBHHCKOT cao0pahajHOT MpaBa WIyCTPOBaHA j& OHUM
NUTamkuMa 300T KOjUX HAcTajy ,,[NIaBo00Jbe  MMPaBHUKA Y MPAKCH, ajH je
ayTop HaJla3Mo U Tepalujy 3a U3JIeUCHe ,,[J1aB000Jbe" Y IPAKCU TPUMEHE
npaBHe perynatuee. Mana CpOuja HemMa Mope, JUILUIOMUPAHU TPABHUK Y
Cp6uju xoju ce 6aBu opranm3oBameM caoOpahaja ca BHUIIE TPEBO3HHKA
Mopa Ja y3Me y 003up crienuuIHOCTH MOpcKor caoOpahaja. CaBpeme-
HU TIPEBO3 ca BHUIIE MpeBo3HMKA of] Oynyhux mpaBauka y CpOuju 3axre-
Ba Ja y OpPraHU30Bamby y3My y 003Hp caBpeMeHa caoOpahajHOTEXHUUYKA
nocturayha, ma ce ayrop yiOeHuKa MOOpHHYO U 3a TO HaBojaehu Tauky
0 MEIIOBUTOM TpeBo3y sebnenunom (oBepkpadrom). IlIto ce mak THue
IIaBe O TMpeBo3y omacHe pobe, marepuja caoOpahajHor mpaBa 3acHOBa-
Ha je Ha HEKOJWKO paHHWje paTH(PUKOBAHMX OCHOBHUX MeljyHapoTHHX
KOHBEHIIMja ¥ OPOJHUM HPOTOKOIMMA, OTHOCHO MHKEHEPCKO-TEXHUUKUM
CTaHJapArMa y U3BpIICHY THX KOHBEHLHja.

5. IlpBu yubenuk u3 caoOpahajuor mpasa o0jaBsbeH je 1963. ro-
JUHE, a 3aTHM O00jaBJbEHO je jOII HEKOJMKO OCHOBHHUX M IOMORHHUX
yubOenuka caoOpahajHor npaBa. CBu TH yiOeHHWIM 00jaB/bCHH Cy Ha
noasio3u reorpadceko-caodpahajuux kapakrepuctuka ®HPJ, COPJ, CPJ
U CBE HBHX ayTop OBOr ylOeHHKa y3eo je y o03up Ha ajJcKBaTaH Ha-
yuH. OBaj yubOenuk caoOpahajHor mpaBa mel)y mpBuM je o0jaBibeH y
camocranHoj apxasu CpOuju, yuMe je NOMyHeHa BelIHWKa Mpa3HuHa Y
caoOpahajHonpaBHO] KIbIKEeBHOCTH | myOnuiuctuim Cpouje.

6. OBaj yiibeHuk caoopahajHor nmpasa uMa OpOjHE BPEIHOCTH U OT-
yla MpeicTaB/ba 3HA4ajHO JIEN0 y CPICKOj MpaBHO] Oamtuau XXI Beka.
IIpe cBera, NpuIOKEH je BeoMa JieTajbaH U NPAKTUYHO CauMbeH a30y4HU
CIIUCaK IM0jMOBA, KOjU 4YMTAOIly omMoryhaea Jia Op30 W Jako MyTyje Kpo3
CIIOKEHY MaTepujy caoOpaliajHOr mpaBa M Ja capiiaja 3aKOHUTOCTH TE
Hay4He 007acTH. Y MHOTMM O0JacTHMa ayTop je yKa3ao Ha HEeIOCTaTKe
npaBHE peryjiaTuBe, Ma OBO AEJI0 MOXe Ja Oyae KOPUCHO MpeCcTaBHHU-
[MMa 3aKOHOJABHE BJIACTH M CBMMa KOjHu ce OaBe MPaBHUM HOPMHPAHEM
y cBuM rpanama caoOpahaja. Ilpod. ap HeGojma Josanosuh je Gora-
TO TEOPHUJCKO 3HAKE M3Pa3H0 Yy MPUKA3MMa CTaBOBa BEJIMKOT Opoja ay-
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TOpa | Jena, 00jaB/beHUX W Ha CPIICKOM M Ha CTpaHOM je3uky. Crmcax
kopultheHe KibIKEBHOCTH, a30y9HO U abereTHO, OMOTyhyje 3auHTepeco-
BaHOM YHTAOILy J1a ce OJIIDKe yIo3Ha ca TUM jenuma. [loceGHy BpemHOCT
OBOM JIeJTy, YUME TIpeBa3wiIa3u OKBUpPE yIIOSHUKA, Jaje aHainn3a OpojHIX
NpaBHUX THTamka KPO3 KOHKPETHE ONrOBOpE CYICKE IPaKce M JeTaJbHEe
NpUKa3e CIIOPHHUX CllydyajeBa ca KPUTUYKAM OCBPTOM M TMO3UBAKEM Ha
KOHKpPETHE CY/ICKe OJTyKe HAllMX CyJ0Ba W Ha IpeceiaHe aHIIOCaKCOH-
ckor npasa. Haj3az, nmpuioxeH je nperienan a30ydHU CIMCAK IpeceaaHa
u omahux mpecyna, Koju Cy MOBE3aHHM ca I10jeJMHUM ITPaBHUM HHCTHTY-
THMa, OJTHOCHO KOHKPETHUM ITUTalbUMa y OKBUPY TUX WHCTHTYTA.

7. N3narame marepuje caoOpahajHor mpaBa y NMpUKa3aHOM Iy
3aJJ0BOJBMIIO je U MOTpede CTyJeHaTa OCHOBHHX, MacTep U JOKTOPCKHX
CTyaMja Ha paBHUM (akylITeTHMa U noTpede npodecrnonanana 3amnocie-
HUX y caoOpahajy, nHXemepa, BelllTaka, aKkTyapa, IpOLEHHUTEIba, 3aIo-
CJICHUX Yy OCHUTYpamby, TYPUCTUUKO] JIEJIAaTHOCTU U 1Ip. MlcTOBpeMeHo, 0BO
JIeJI0 je MHTEPECaHTHO 3a OHE KOjuMa je mpuMeHa caoOpahajHor mpasa u
caoOpahajHe MONUTHKE IOIMYyHCKA AENaTHOCT, YuMe OM Omiia MOKpHBEHA
U TakBa MHTepecoBama. CaoOpahajHO mpaBo je MO3UTHUBHONpPABHA AMC-
UUIUIMHA WK 00JacT mpaBa MNOAJIOKHA YECTUM IpoMeHaMa Mely Hu3Bo-
puma mehynaponHor caoOpahajHor mpasa (YKJbydyjyhn HHMKEHEPCKO-
TEeXHUYKE CTaHAaple U CIl.), a joum Buie Mehy mzBopuma caoOpahajHor
npasa y CpOuju. [eno je mramnano hupuianykuMm nUcMoM, OpOIIUpaHo,
NpUKJIagHe BEJUYMHE CJIOra, YKYCHO BHM3YEJHO ONPEMJbEHO, a Herosa
LIEHA j€ MPHUCTYIaYHa.
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Jovanovi¢, Miodrag A. 2019. The Nature of International Law.
Cambridge: Cambridge University Press, 272.

Beoma pujeTko ce nemaBa Aa ce HEKO OIIYYH KPEHYTH y MHOBa-
TUBHA HCTPaXKMBamba O MPHUPOAM NpaBa U HOBUM METOAOJIOIIKUM IPH-
cTynuMa, jour pjehe kana je pujed o npuponu mehyHapoaHoOr npasa 1 Ha-
YHHY BHEroBor (hHI030(CKOMPaBHOT TOCMAaTpama. Y TOM CMHCITY, KEbUTa
Ipupooda mehynapoonoe npaea (eurn. The Nature of International Law)
NpeAcTaBjba CUTYPHO HpBU 030uJpaH pax y Toj obmactu. He camo 3ato
mro ce 6aBu mpUpoaoM MehyHapoaHOT mpasa, Beh W 3aTo WITO HaM Jaje
yHarnpujeleHe MeTOoIOIOMIKEe OCTYIKE MOTOIHE 32 HUCTPaKhBama (eHo-
MEHa BaH MapajurMe Mpapa JpKaBe.

VY MO3UTUBHOMPABHOM TAa0OpPy CKOPO Jia U HeMa WHCIIUPATHBHUjUX
pazoBa kKojuMma OM ce MOKyIIao 00jacHUTH (eHOMEH IpaBa Kao TAaKBOT.
UctpaxuBama ce kpehy y MUHUMATHUM HUjaHCHPAamUMa, TEPMUHOJOIII-
KUM 00jalmmelMa T€ 0CTajy Ha Mo3uIHjamMa kKoje ¢huino3oduju mpasa He
JIOHOCE HUIINTA 3aMCTa HOBO. MOX/Ia je pa3iior ToMe aHAIUTHYKA METOJ| U
MeTau3NIKH WHCITHPHCaHa KOHIIENITyallHa aHaIM3a Koja je Y CBOM JIoMe-
Ty orpannveHa. Ho, pa3sojeM Apyrux APYIITBEHUX AUCUUILIHNHA, METO-
JIOJIOIIKUM TOCTYNIIMMAa U MOTyhHOCTHMa MHTEPAUCIHUILIMHAPHOT MPH-
CTyIa HOBE METOJIOJIOTH]je, METOJIONOIIKA YHATpelema, HOBH MPUCTYITH Y
TEOPHjH KOHIIETIaTa, CAaCBUM Cy MPUPOIHH ¥ JIOTHYHHU. YIIPABO j€ TO jeIHa
0]l BpHjeIHOCTH JoBaHOBHNEBOT MPHCTYMA: KPETamkhe Y OKBUPHMA aHAIH-
THYKOT TIPUCTYIIA WM Of Beh To3HAaTHMX W J00pO YTBphHEHUX TeMmesba,
BUX0BO] MOAW(UKAIAA M Pa3Bojy IMPHUMjEHOM IIPOTOTHIICKE TEOpHje
KoHIleriara. Morno 0u ce pehn — Maim Kopary, ajal He U Mamke OUTHH.

[Janac ce Beh 4yMHN HEONpaBAaHUM BOAUTH CE MPABOM JAPKaBE Kao
NapajgurMoM U LIEHTPAJIHUM CilydajeM 300T MOCTOjamba APYTHX HNpPaBHUX
(eHOMEHa KOjU HE WCITyHhaBajy CBE KPUTEpHje Koje je mocraBmia Kein-
3eHOBa HOPMATHBHA TEOpHja, Ma M aHAJIUTHUYKA jypUCHpPYyACHLMja Yy aH-
IJI0CaKCOHCKOM CBHjeTy, onHOCHO of Ilepemuja benrama, [lona OcTtuna

Aytop je nouent IlpaBHor ¢akynrera YHuBepsurera y CapajeBy, Ha
Hay4HO] 00JIacTH TeopHja mpasa U ApkaBe, d.banovic@pfsa.unsa.ba.
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u KoHauHO XepOepra Xapra. OcBjexemha y HOBHjUM HPUCTYIHMa MPOy-
yaBamy (eHOMEHa IpaBa HajazuMmo y panosuma bpajana 3. Tamanaxe,
Bunujama Teajuunra, Jlenuca [anurana, Juprena Xabepmaca, Pese bana-
Kapa U ApYTHX, NpHje CBera COLMOJIOLIKONPAaBHUX TeopeTndapa. tbuxosu
panoBu Cy HHCIUPUCAHM HOBUM EMITUPHjCKUM U TEOPHUjCKUM COLIHO-
JIOLIKOTIPABHUM HCTPAKUBAbHMA, APYIITBEHOM TEOPUjOM U MOTUTUYKOM
¢unozodujom. Moxke ce pehu n1a je To jeaH HOBU HHTEPIUCIUILTHHAPHU
NIPUCTYN KOoju oMoryhaBsa Jjajba TEOpHjCKa HCTPAKUBAA.

JoBanoBuh npBu nyT y ¢mno3opuju npaBa Ha MHOBATHBAH HAYMH
TEOpPHjCKH pacBjeTshaBa W oOjamrmaBa (eHOMeH MeljyHapomHOT IpaBa.
Ho, nako cy meroso mocMarpame U MEeTomosIornja (hoOKyCHpaHu Ha jeraH
o]l mpaBHUX (pEHOMEHA, OHM OM CE JIAKO MOTJIM NMPUMHUJEHUTH U Ha MPaBO
yonmute. My, mocMarpard mpaBo Kpo3 KpUTEpHje Koje je MOCTaBHO WIIN
KapaKTepUCTHKE Koje (MehyHaponaHo) mpaBo yoOudajeHo uMma aa Ou ce
MOIJIO HICHTH(UKOBATH Kao ,,IPaBO‘.

Kaxo je mpaBuiio HaBEJICHO U Ha CaMOM IIOYETKY, IPaBHA TEOpH]ja
je cBe nmo cana BehMHOM WMrHOpHUcana MelyHapoIHO NMPaBO Kao MpPEA-
MET HCTpaKUBama WIH ,,punozodupama“ o mpaBy (cTp. i). Kako u
caM HaBOJH, HCTOB Paj ce Kpehe y OKBHpHMMAa aHAIMTHUYKE TPaAUIHje,
aJli HaIylITa JOMHHAHTaH NPUCTYN MeTa(U3UYKU BOhCHE aHAIMTHUKE
jypucnpynenuuje (ctp. i). JoBaHOBUh yBOAM MPOTOTUIICKY TEOPH]y KOH-
nenara Koja My Jaje OKBHp 3a YTBpHUBaE ,,THIIMYHUX KapaKTEPUCTHUKA
KOj€ KOHCTHTYHUIIY npupony melhyHapoaHor mpasa (cTp. 1).

Pasmarpame paHujux wuaeja O NpupoaAd MehyHapomHOT MpaBa
YUHH CE TIOXKEJbHUM jep, KaKO HACc yde XHMCTOPHjCKA jypUCHPYICHIIM]jA
(Bix, 2018) u caBpeMeHa COIMOJIONIKOTIPABHA TEOpPHUja, paHHU]je TEOpHje
W KOHIENTH J1ajy J00pe OCHOBE M pa3rpaHuyaBajy (PEHOMEH O] MpaBy
cnyHuX (heHoMmeHa. J[pyru pasior JeXH y YMHCHUIM Ja YOBje4aHCTBO
y pa3Bojy IpaBa Ha MPAKTUYHOM HUBOY HHU]jE OTHIILIO TPEIANICKO, TE
Cy ce IHMKIMYHO MHjemane moTpede 3a HEeHTPaTH3alrjoM M IPaBHOM
¢parmMeHTanujom, BehuM W MamUM CTENIEHOM pa3Boja IMpaBa, HO IIO-
Tpebe 3a ompeheHnM oOMMIMMa W HauMHUMa Mel)yCOOHHMX peryiaruja
HHUCY €CEHIIMjaJHO MPOMHUjEHIIIE CBOjy cymTHHY Beh camo oOnmuk u cre-
neH pasBoja. Tako u | mornaeibe JoBaHOBHhEBE KE-UIE MOUUELE KPATKUM
XHCTOPHjCKUM TIPETIIENIOM U pa3BojeM IpaBa BaH MapaJIurMarcKor OKBUpa
npaBa JIp)KaBe, UJeje CyBepeHnTeTa, Te ce Kpehe y OKBUpHMa TeXmbHU 32
YHHBEP3JIHOM BaNUAHOIINY HOPMH Pa3BHjEeHUX IpPHjE CBETa y MPHUPOA-
HoIlpaBHUM yuewmnMa (ctp. 8-31). Ho, mouerkom 19. Bujeka u pa3BojeMm
uzeje IpaBHOT MMO3UTHBHU3MA JECUIIO CE JIa je MHTepec 3a (PeHOMEH MpaBa
BaH OKBHpa JpKaBe mpectao. JoBaHOBMNEB XUCTOPH)CKH TIpETIie] MojaBe,
nmocMmarpama U pa3Boja uieje MeljyHapoqHOr mpaBa J0BOJbaH je, HE
onrepelyje TaBHy Waejy KHBHIe ¥ CTBapa MPOCTOp 3a IPYTH, BjepOBaTHO
W Haj3HAYajHUjU IUO: O Metomosoruju (ctp. 32—-64). Jep kako mpucTy-
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NUTH aHaIM3M (eHoMeHa Mel)yHapopHOr mpaBa, Kaja JOMHHAHTHH IO-
3UTHBHOIIPABHH TPHCTYIH TO 0HeM0ryhaBaJy, HOCManaJy Melijapoz[Ho
NpPaBHO Ka0 TPAaHHYHHU CIIydyaj WIH, Y HajropeM ciydajy, OLysuMajy My
oapeheme mpaBHOT (eHOMeHa. JIOTHYHO je TIOYeTH METOIOJIOTH]OM, alli
HYXKHO ca JAPYradyljoM, HOBH]OM WJIH MOAH(PHKOBAHOM.

VY BEroBOM METONOJIOUIKOM AMCKYPCY, KPUTHKYje MOCTaBKE KOH-
LeNTyaJIHe aHaJHu3€e Koja MoJIa3u O allpUOPHUX, ECEHLINjATHUX U HYKHUX
eneMeHara npasa. Ta JoBanoBuheBa KpUTHKa HUje HEIITO HOBO U MOXKE
ce Beh Hahu Ko ayTopa COLMOJIOMIKONIPABHOT yCMjepemba. Y TOM CMUCIY,
Bpajan 3. Tamanaxa y cBojoj kwu3u A general jurisprudence of law and
society (Tamanaha, 2001) ynpaBo 3acTyna ujejy Jia IpaBo He Mocjenyje
anpuoOpHE, HYXXHE M eCeHUHUjanHe Kapakrepuctuke. OH UM Te Kapakre-
pHUCTHKE Ofy3HMMa jep MpaBo HHUje NpUPOIHH Beh ApymTBeHH (EHOMEH
U HeMa HYXXHHMX M €CeHLHMjaIHuX eneMeHara. Takohep, kako JoBanoBuh
no0po npuMjehyje, y KOHIENTYyanHo] aHaIn3u Mel)yHapoaHO MpaBo je mo-
CMaTpaHo Kao jelaH Ol TPaHMYHUX CllyyajeBa U TUME HE3aHUMJbUB 32
¢unozodujy npasa (ctp. 3). Konauno, koHIenTyanHa aHajiu3a y CBOjOj
npeaHaMTHYKo] (a3 ociama ce Ha WHTYHUTUBHE CTaBOBE OTPaHUYEHE
HaIlUM YOOHMYajeHuM TNpencTaBbambeM KoHuemnara (ctp. 3). Ta mertona
Ce 3acHUBA Ha ICHXOJIOIIKUM IPETHOCTaBKaMa Koje Cy y CYHpOTHOCTH
ca HOBMM HCTpaKMBamuUMa y M0JbY KOTHHTHUBHE mncuxonoruje (ctp. 3).
ExcniepuMeHTH Cy mokasajiu JlJa MH IOCMaTpaMo KaTeropuje (KOHLENTe)
Kao pemnpe3eHTaluje HU3a KapaKTepUCTHKa IPYyNHCAaHUX OKO HEKE BpCTe
nporotuna (ctp. 3). Ho, He camo korHuTHBHA mcuxoioruja seh u mmpo-
Ka eMIIMPHjCKa UCTPaXKMBaba Mpasa MOKa3zyjy MHOTE MalbKaBOCTH aHAJIH-
THUYKOT METO/a U HEMOTPEeOHUM 3aCHMBA-€ KOHLENaTa Ha UHTYHLHUjH (jep
Ce OHM MOTY EMIMPHjCKH IOTBPAWUTH WM OMOBPTHYTH), &l M HAy4YHY
TBPIIbY J1a IPaBo He MOCjeIyje eCeHIUjalHe 1 Hy)KHE eleMeHTe. 3a pasiu-
Ky OJI KOTHUTHBHE TICUXOJIOTH]je, Koja ce (JOKycHpa Ha Hallle MepLerimje,
COLIMOJIOIIKOIIPaBHA HCTpaXkuBama ce (OKycHpajy Ha IojaBHE IMpaBHE
(eHoMeHe y ApYyIITBEHOM KOoHTeKcTy. [IpoToTnn Teopuje KoHLenara nma
TeXIbY Aa 00jacHU W pacBHjeTiIH (EHOMEH IpaBa, T€ ra mocMarpa Kao
00JIMK JbY[CKE aKTHBHOCTH PAa3IUYMUT Ol IPYTuX, Ka0 BPCTy WM KaHP
(ctp. 3). Ha cnuuan waumH u anuranosa xonnenmwja (Galligan, 2015),
npumjemyjyhun BebepoBy meromonorujy n monasehu on Xaprose ana-
JUTUYKE jJypUCHpyIeHIMje, mocMarpa MpaBo Kao jeaaH OOJNMK JbYACKe
JIpYIITBEHE aKTUBHOCTH, T€ allCTpaxyje MUHUMAJIHE 3ajeJHIYKE EICeMEH-
T€ pa3NWYUTUM I0jaBHUM (peHOMeHHMMa mpaBa. OHU ce He mocMarpajy
Kao HY)XHH Beh Kao KapaKTepHCTHYHHU U allCTPaxOBaHU U3 JPYLITBEHOT
KOHTEKCTa, HO CBH II0jaBHU OOJHIHM IpaBa CaJAp)Ke MUHHMAJHE Kapak-
TEPUCTHKE KOjeé UYMHE ,IpaBHY BPCTY JAPYIITBEHE JjENaTHOCTH™, alu
KOje Ha HIDKMM WIH MpekianajyhuM uMa NOoTeHUHWjalHo Apyradyuje ene-
meHTe. [Ipema JoBaHoBHMhEeBOM MHIIBEHY, O0jallkbCEHE IMMOjMa jeIHE
BpCTE IPYIITBEHE aKTUBHOCTH BOAM Ka (OpMYNalyju KOHIIENTa IpaBa,
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cxBaheHOr Kao penpe3eHTaluja rpyrne KapakTepHCTHKA MM elleMeHaTa
oko jegHor mpototuma (ctp. 3). [locroju gocra cnmuanocTH M3Mely co-
IIOJIOMIKOIIPABHOT TEOPHjCKOT PUCTYIA M MPOTOTHUIICKE TEOPHje KOHIIe-
nara. Paznuka je y Tome mto JoBaHOBuh moOKymaBa fa 00jacHH KOHLETIT
mehyHaponHor npasa; ["anuranoB npuctyn peHOMEHY IpaBa y MOACPHUM
npkaBama, a TamaHaxuH J1a Johe 10 OmuTe KOHIENIMje MpaBa KOHBEH-
IUOHAJIHUM cxBahameM mberoBor mojma. Ca TpU NpHCTyIa Ipey3uMajy
JIMjeJIOBE aHAIUTHYKOT U KOMOWHHPAjy ca JIPYTUM MPUCTYMUMA: JIPYyIIT-
BCHE TEOpHje, EMITMPUjCKUX HUCTPAXKUBaba M KOTHUTHBHE TICHXOJIOTH]E.

JoBaHOBHh y METOHONOIIKOM IUjeNny OJIMYHO HUjaHCHUpa pPasiiv-
YHTE aHAJUTHYKE MPUCTYIE jep Ce BeoMa YecTO MOTPEIIHO cXBaTa Jia
MTOCTOJH jeNlaH jeAMHCTBEH aHAUIMNTUYKHA METOI, Kao IITO HHje HH OIpaB-
JAHO IIOCTaBJbaTH OLITPE M HENOMHUPJbUBE TPAHUIIE Y OJHOCY Ha Apyre
npuctyne (ITornasse I, ctp. 32—64). Takohep, JoBanoBuh nnenTHUKY]E,
cazia Beh penaruBHO Mo3HaTe, MpobiIeMe aHATUTHYKOr MPUCTYMA: anpu-
opu3aM, eceHIMjaln3aM U MPETeHA0BakbEe Ha YHUBEP3IHOCT MeTona. Y
TOM IOTJIEAY TO Beh HHje HEIITO HOBO, aJlH j& HY)KHO Pa3OuTH Ty WIy3HUjy
W IpyTaddjuM MPHUCTYyIHMa. AKO je TipaBo apredakT jeHOT THIIa JAPYIIT-
BEHE AaKTHUBHOCTH, OH/A CE HE MOXXE€ TOBOPUTH O AlPHOPHUM, HYXHUM
Y eCEHIMjaJIHUM eJIeMEHTHMa jep OHHM He OIroBapajy APYLITBEHO] pe-
anHoctu mpasa. To je makmm ¥ KOMGOPHHUjU TPHUCTYI, ald y TOM IO-
ey MamkaB. [lomTo je aHanmuTWYKK mpUCTyn (QopMHpaH OKO mapa-
JUrMe IpaBa JpKaBe M THME je MPETEHI0BA0 Ha YHUBEP3aJTHOCT CBOT
MeTofa, naHac Beh (a CHTYpHO W y BpHjeMe KaJla je MocTao JOMHUHAHTaH
y 19. m 20. BHjeky), 300r Apyrux mojaBHUX OONHKA MpaBHE peryiaije,
njenyje napoxujanao. OHja Tpeba OUTH UCKPEH U jacHo pehw na je pujed
0 ,,KOHIIETITY TIpaBa JIpkaBe” He O mpaBy yommTe. Ho cBako orBapame
U IIMPEHE KOHIICNTAa CTBapa OMACHOCT IyOJbeha HJEje MpaBa y OIHO-
cy Ha japyre oOmmke ApymTBeHe peryianuje. O Tome roopu Bunnjam
TBajHUHT (Twining, 2009) xao o moTpedu AePUHAIIMOHOT MUHUMYyMa. Te
OIIACHOCTH je MTEKaKo cBjecTaH JoaHOBHN M TBpAM Ja Tpeba 3aipika-
TH CTENeH KaTeropmauHJe U pasrpaHuyuerma jep Apyradyje, mpemMa MoM
MUILJBEHY, HUje HU Moryhe. [locTaBipa ce JTOrM4HO MHUTaE: HAa KOjU Ha-
YMH MU Kareropusyjemo? OJHOCHO, Kako (OPMHUPAMO KOHLIENT, T€ KaKo
nocJbeANIHO GPopMUpaMO KOHIIETIT mpasa? Y cKiany ca HOBUM IIPHCTY-
MMMa y KOTHUTHBHO] TICUXOJIOTHjH, JoBaHOBH TIpeiaxe Monn(pUKOBambe
KOHILIENITYyalHE aHAIN3Ee M HBEHO IpwiarohaBame aHaIW3U IIpaBa Kao
(eHOMEHY, M30CTaB/bAbEM HYKHHX M €CEHLHUjaIHUX eJIeMEeHaTa, aju
3aCHHBA-EM Ha MPOTOTHITY M TPajallijoM OKO LEHTPAIHOT IpuMjepa.

JoBanoBuh y cBOM paay wu3ABaja THUNHWYHE KapaKTEPUCTHKE
(mehynaponnor) npasa: (1) nHopmarusaocT ([Tornassse IV, ctp. 78—-155);
(2) macrurynmonannoct (Ilormasmwe V, ctp. 156-178); (3) rapanuujy
npucuiie ([TormaBibe V, crp. 182-190); (4) cBoOjcTBO NpaBEeIHOCTH
(ITornassse VI, ctp. 191-202) u (5) pparmentupanoctu (ITornassme VII,
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ctp. 208-218). V mamsem nujeny pana, cBe IO Kpaja KIbUIE, CBAKy Of
TUX TUINUYHUX KapaKTEPUCTHKA M3JIaXKe NETaJbHO] aHAJIM3H M KPHUTHUIIH,
HUjaHCcHpajyhu cBakW Of THX eleMeHaTa.

Kao jeman on oOnmuka OpyIITBEHE IjelIaTHOCTH, NPAaBO TEXH 1
perynuiie ¥ KOOPAWHHIIE JjeIaTHOCTH PA3MYUTHX JAPYIITBEHHX aKTe-
pa, Te &a pjemaBa BHXOBE MeljycoOHe cropoBe (HOPMAaTHBHOCT); OHO
nocjelyje MHCTHTYIUje MyTeM KOjUX Ce OHE CTBapajy, T€ MHCTHUTYIIHUje
KOje OmIy4yjy Ja JU Cy MpaBWia NPEKpIIeHa (MHCTHTYIIMOHAIHOCT);
MOCTOjU OONMK TapaHUMje Y HEKOM OOJHMKY NMPHCUIHOT MeXaHu3Ma (Ta-
paHTOBaHa MPHUCHIIA), T€ J1a JH je TPaBo, YOIIITeHO MmocMmarpajyhw, mo-
TOIIHO 32 WCIUTHBAKE W TPOIjeHy KOHIIENTa TpaBie (CBOjCTBO IpaBe-
HocTH). Te THUMMYHE KapaKTEpUCTHKE MelyHapomHOT mpaBa 3aBHCE OX
JPYIITBEHOT KOHTEKCTa, T€ CYy OKBUP y KojeM JoBaHOBHh HMCTIHTYje 1a Jin
WX U Y KojeM 00Ky MeljyHapoaHo mpaBo nocjenyje. Jpymrsena npakca
W pa3Boj U3 OKBHpA MpPaBa JpKaBe YUYUHUIIH CY T€ KapaKTEPUCTUKE OYu-
mum, T€ je morpedbaH camo Moau(puUKOBaH Mojaen koju he Wx amcrpaxo-
BaTH W YYMHHUTH KOXepeHTHUM. Taj Mozern, oHIa, MOKEMO KOPUCTUTH 3a
objammema 1 pasymujeBambe peroMeHna MehyrapomHor npana.

AHammupajyhn  ©  ucnuTyjyhm  eneMeHT HOPMAaTUBHOCTH,
JoBanoBuh oTBapa /1Ba 3HauajHa TIpobIeMa: 3a Koje HopMme Mel)yHapomHOT
mpaBa MOXeMo pehm ma cy BanmgHe WM Koje KputepHje Tpeba na wc-
MMyHe Kako OM ce OKapakTepucaje Kao: ius cogens — obOiWraiyje koje
njenyjy erga omnes; obudaju MeljyHapogHOT TpaBa M, KOHAYHO, KakKoO
OHE mpecTajy Outu amo MeljyHapomHor mpasa. Jlpyro murtame HOpMa-
THUBHOCTH OJTHOCH C€ Ha TBPAI-E HEKHX ayTopa Ja IpaBo CTBapa pasio-
re 3a JjeJoBame Ha Ha4YMH Ja UCKJbydyje Opyre HOPMaTHBHE MOpPETKE.
JoBaHoBHh KpHTHKyje Te TIOCTaBKe U cMaTpa Ja je MpaBO caMo jeJaH oI
HOPMAaTHBHUX ITOpeaKa, Te Ja ’eroBa HOPMAaTHBHOCT HHj€ HUIITA OCceO-
HO. OTHOCHO, YBOIIU WJIEjy O PENaTHBHOj HOPMATUBHOCTH Mel)yHapomHOT
npasa. To penaTnBU30Bame HOPMATHBHOCTH KA0 jeIHE THIIMYHE KapakTe-
puctuke (MehyHapomHOT) IpaBa MOCJBEIUIIA j€ HAIMyIITamka alpUOPHUX
U HY)KHHX €JeMeHaTa, Te yBHI Yy APYIUTBEHY PEaHOCT KOHKypHIIyhux
HOPMAaTHBHUX Nopenaka. HopmaruBHOCT mpaBa, a TUME U Mel)yHapogHOT
MpaBa, HHje HEMITO MITO CaMo 1O ceOW YWHU HY)XKHOM HEroBy 00aBe3-
HOCT, @ THM€ HE ¥ HEIITO CIeNu(UIHO Be3aHO caMo 3a IPaBo.

IIpaBo u MpeMa aHAJTMTHYKOM NPHCTYTIY, 110 CBOjUM KapakTepH-
CTHKaMa, YKJbydyje HOCTOJaH,e HHCTHTyuHJa KOJe ra cTBapajy, Koje ra
IpUMjemYyjy/pjeliaBajy CIOpoBe U HHCTUTYLIHjE KOje IPUCHIIHO rapaHTtyjy
BEroBy npumjeHy. Kao mapaaurmy, rmje cy IpkaBe Te Koje Cy ydec-
HUIM y TpolLecy cTBapama, JoBaHOBHh aHanmu3upa YjeoumeHe Hauuje
Kao jeqHOr Oof Kpearopa Mel)yHapoJHONpaBHOI MOpETKa. Y3 CTBapame
uAe U NMHUTambe NPUMjEHE U pjelaBarba MehyHapOIHONPAaBHUX CIIOPOBA.
HecymmuBO je Benuk mopacT cTamHMx (HOp. MebhyHapomHu cyn mpas-
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ne, MehyHnaponnu kpuBWYHHM cyn) U ad hoc MeljyHapomHUX CylIOBa H
cTanHUX U ad hoc MelyHapomHuX apOUTpaxka, Kao THjela Koja HYXHO:
(1) na 6u ra mpuMHjeHWIIA, MPENO3HAjy MTa je TO MelyHapomHO TpaBo
1 (2) omnydyjy Zla M je OHO HpekpieHo win Huje. KoHadHo, Kako je
u KezeHoBa HOpMaTuBHA TeopHja IpaBa Be3alla MUTAbE PAaBHE HOpME
3a CaHKIM]jy, OMHOCHO MOTYHHOCT NpHCHIE y ClIy4ajy HCHOT KpILICHa,
HY)XKHO je U Yy Mel)yHapoHOM IpaBy MCIUTATH Jia JIX OHA ITOCTOjU U KaKo
ce MaHugecTyje. YKOIMKO U MOCTOjU MPUCHIIA, OHA ce HEe MaHH(ecTyje
KpO3 THIMYHE KapaKTePUCTHUKE KOje Haja3uMO y HAIMOHAIHOM IIPaBy.
[orpemrHo Ou OMIIO M TBPOUTH J1a MTOCTOjU CaMoO jelaH OOJIMK TPUCHIIS
Kao OONMKa TapaHIlje HOPME jep je W OHa, Kao W MpPaBoO, JbYICKU ap-
TeakT ¥ OBUCH O HAuYMHY Ha Koju he OoH OWTH KpeupaH. AKO je TIPBH
MojaBHH OONUWK OWiia MpaBHA CaHKIMja, HUje HYKHO Nna OHa Oyme u
jeannu. OnHOCHO, Moryhe je 3aMHCIMTH Jpyre OOJIMKEe MPUCHIIE CIell-
npuuHO Be3aHe 3a MelyHapomHo mpaBo. 3aHMMIBHMBO, JoBaHOBMN YyBO-
1M, a To ce Beh M31BOjMIIO Kao MO JPYIITBEHE MPAKCe, NCKIbYUYNBAHE
Kao OOJHMK CaHKIMOHHCAamha Kpliewka Mel)yHapogaHOpaBHUX HOPMH WIIH,
npenu3Huje, yckpahnBame MeljyHapomHOIIpaBHOT akTepa (Tj. HeTOCTyII-
HHUKa WM KPIIUTEJ/ha HOPME) KOPHCTH JPYIITBEHE KOONEpaluje 1 4iaH-
CTBa.

Konauno, (parmenTanuja MeljyHapoaHOT MpaBa y MOTIEay Kpea-
TOpa M M3BOpa HYXHO HE MOpa 3HAYUTH JIONIY OJIHKY, Beh jednocmas-
HO OIUTMKY MeljyHapomHor mpaBa. Y NpHMjEeHH NpaBa, MOKasajo ce, Ja
MehyHapomHu TpuOyHaIM TMOCTYyNajy ca TMpeTIocTaBKoM Ja je Mehy-
HApOJIHO MPaBO KOXEPEHTAaH HOPMATHBHU MOPEAAK, T Jia MHOIITBO W3-
BOpa, y CTBapH, oMoryhapa pasziu4yuTa MHTEPIPETATUBHA CPEICTBA KOja
01 ce Mora MPUMHjCHUTH MPUIMKOM pjelliaBama CopoBa. 3aHUMIBHBO,
Kao jelaH WIea HH elleMeHT, JoBaHOBMh yBOIW | U]y Ja MehyHapOIHO
npaBo WMa crnenu(uuHy KapaKTepUCTHUKY ,,[IPUIArOJJBUBOCTH WJIEje
npaeae. Moxaa Ou Ouso nperusHuje oapeheme na mehyHapomHo mpa-
BO CIY)XKM KOHIENTY MpaBae, Kao jeJHOM HACaTHOM eneMeHTy. Ho Taj
ujean mpasle, cMarpaM, HEe CMHje C€ TOCMaTpaTd BaH MpEXe 3Ha4YeHa
MehyHapomHonpaBHor mopetka. OKBHp 3HAYCHA je TMOCTaBJbEH, CaMO
Tpeba ofpenuTH CaapXKaj.

JoBanoBuheBa KmHra je CUTYpHO TpBa Koja ce He OaBu (uio-
30()CKOTIPaBHUM HCIIUTHBAalbMMa MEhyHapOTHOT TIpaBa y CaBpPEMEHO]
¢unoszoduju npasa. [lomrto je npBa, HE MOCTOje Apyre ¢ KojumMa OHMX
je Morao ymopemuTH Kao IjeiuHy. HberoB mpucCTym 4YMHHM Maje, ailu
3HauyajHe kopake. [lonasu ox mo3Haror, npuiarohasa ra 1 0TBapa MpoCTop
3a MpoyuyaBame IPYrHX 3Ha4dajHUX (eHomeHa mpasa. beroB mpuctyn
HUje peBonyIoHapaH, Beh eBomytuBan. OH He pymm nocrojehe oxBupe,
Beh mx ynampelyje. Hexo 0m pekao: mae curypauM mytem. Ho, mpaso
roBopehu, HUje HU TOTpeOHO. Beh cy 3amarn oxkBUpHM cojiHIHA OCHOBA,
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camo Tpeba YKIOHHTH Hieje Koje onrepehyjy MeTom u yBecTH HOBe, Te
MoauduKoBaTH moctojehe. Y KOHaAYHUIM, TO HaM YMpaBoO W JOKasyje /aa
je MehyHapoaHO MpaBo, IO CBOjOj MPUPOIH, YIIPABO IIPABO.
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Jp Bopuc Beropuh*

»Kazia je y nuramy pasapame, MOXKEeTe pauyHaTH Ha OOJbLIEBHKE.
Mopuc Bepcrper, 1917. ronune

Hassan Malik. 2018. Bankers and Bolsheviks: International
Finance and the Russian Revolution. Princeton — Oxford: Princeton
University Press, 296

OBo kBHTa je mocBeheHa ToTOBO MOTITYHO 3a00paBJbeHOM norahajy
— JpkaBHOM OaHKpOTy (sovereign default) xoju je coBjeTcka Pycuja
npornacuia y ¢ebpyapy 1918. rogune. Ilpema HEKMM HHIUKATOPHMA,
HajBehem npkaBHOM OaHKpOTy y ((UHAHCHjCKOj) HCTOpWjuU cBera. U
jemHOM of PeTKHuX y KOJUM JprKaBa IyKHHUK HE caMo Jia je TpecTaia Ja
M3BpLIABA CBOje 00aBe3e NpemMa IOBEPHOLMMA HEro j¢ jaBHO W HEJBOC-
MIICIICHO MIOPEKIIa CBE Te CBOje 00aBe3e, TO jeCT OAPEKIa Ce CBUX JApkaB-
HUX JIyTOBa KOjU Cy HAcTajH Ipe CTyNama Ha BJIACT OHUX KOjU CYy OANy-
YHJIM 12 UCTOPHja TIOUUELE O HhHX.

Nako je Taj morahaj 3a MHOTE, YKJBYUyjyhH IMOBEpHOIIE, TIPEICTAB-
Jpao u3HeHaheme, ayTop Beh y yBomy, aHanm3upajyhu JlelnHOBO THcame
y TpenpeBOIYLHOHAPHOM IIE€PUOAY, HApOYUTO HaJla3e HErOBE KHbUTE
Hmnepujanusam xao Hajeuwsu cmaoujym Kanumaniusmd, 3aKibydyje aa
ToM u3HeHalewy HUje Omio Mecra. 3a JlewuHa je, Kako NMHIIE ayTop,
(DMHAHCH]CKH KaITUTaJl, OTEJIOTBOPEH IIpe cBera y OaHkama, OM0 OCHOBHH
MOKpeTa4y TIOOATHOT KAMUTATUCTHYKOT CHCTEMa, a Taj cucteM, JIemnH
HHUje CKpPHUBao, Tpedao je pazopuTH. Pepomymuja he 6utH, 3akipyuyje ay-
TOP, ,,eKCIUTUIUTHO (bHHaHCHJCKa (CTp 3). Crora u He Tpeba ma 4ayau
COBjETCKM JpXXaBHU OAHKPOT KOJUM je yrnapal HaHeT MOBEpHOLMMAa —
OaHkama, 0ap Kako Cy TO OLEHHBaIH OOJHIICBHIIH.

Ho, mpe Hero mTo makmy IMOCBETH CAMOM JIPKaBHOM OaHKPOTY
coBjeTcke Pycwuje, ayTop ¢ mpaBOM YMTaOla BOIAM KpPO3 JEIeHHje KOje CY
TOM OaHKpPOTY NPETXONWIE U KPO3 KparKy UCTOPHjY PYCKHX AP KaBHUX
¢unancuja. Taj HCTOPHjCKH TPETIIe] MOYUE TOCIEeABOM aereHrnjoM XIX

Aytop je penosuu npodecop IIpaBror dakynrera Yuusepsurera y Beorpany,
begovic@ius.bg.ac.rs.
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BEKa, BPEMEHOM KaJa Lapcka Pycuja Oeeku BUCOKE CTOINE NPUBPEAHOT
pacra, 3aCHOBaHOT Ha yOp3aHO] WHAYCTpHjajH3aldjd M CBEOOYXBaTHO]
TpaHchopMalUji IO MHOTO 4eMy jour yBek (eymamnor apymrsa. To je
BpeMe Kaja Ha MecTo MuHHUCTpa puHaHcHja cTyna Ceprej Bure. 3a mera
ce Be3yje BENHMKHM WHBECTHIIMOHHM 3aMax y mapckoj Pycuju kpajem XIX
u noyeTkoM XX BeKa, HAPOUUTO y U3rpaamU XKelle3Huua, ca TpaHccu-
OpHCKOM KeJIe3HULIOM Kao cuMOo0JIoM Te u3rpaame. llepuenmuje Mory na
Oyny BapJbHBE, aJld je HECIIOPHO Ja je ynpaBo TOKOM BureoBor manna-
ta Pycuja npuxBatuina 3natHu ctangapa (1897. romuHe) u yuecrano ce
NojaBJbUBaJIa HA CTPAHU TPAXKHHE Ha ME)yHApPOIHOM TPXKHINTY KaluTaa,
Kako OW TpHUKyMHJIa CPEACTBA 3a yOp3aHy WHIYCTPHjaIH3aIlfjy Mo Ta-
CKOM JIpKaBe. YIPaBo Cy C€ y TOM IEPHONY PycKe OpKaBHE (UHAHCH]E
TMOTIYHO HHTErpucaie y MelijapozLHo TP)KUILTE KalUTajga, U TO TaKO
na je Pycmja mocrana Ha_]BehI/I MOjeAMHAYHH Ay’KHHK Ha TOM TPKHIITY
— npex [IpBu cBeTcku part, HUjeqaH Ap>kaBHU Ayr HUje O0uo Behu. Pycuja
ce y mo3ajMJbHBamy KaluTana okpeHyna mpe cera [lapusy u bepnuny,
ITO je, y3 Tajallmke CBeoOyXBaTHO 3axiaheme y ogHocnMma Hemauke u
Pycwuje, noBeno o tora ga cy gpaHirycke Oanke Omire HajakTUBHHje. PoT-
LIMJIIOBH, KOjU Cy TaJda OMiM IOMUHaHTaH urpad y Jlonnony, Hucy Ommu
3aWHTEPECOBAHHU Ja C€ YKIJbyUe, ,,3TPOKECHU HaJ IAPUCTUYKUM aHTUCEMU-
tuzmoM* (ctp. 51). I1. TI. Mopran u Bon ctpur cy Taga jour yBek uManu
npyre npuopurere. 30or Tora je 6wino HeMUHOBHO aa @paniy3u Oyay
HajBehn moBepmonm mapcke Pycuje.

YmpaBo tako — @paHIry3n, a He camo ¢paHiycke O6anke. Peu je o
cneaeheM: Tajaiimby AP)KaBHU 3ajMOBU OWIIM Cy 3aCHOBaHH, Kao U BehuHa
JAHAIIEbUX, HAa EMUTOBamYy oOBe3Huia. I[lputom, (pamycke OaHke cy
Owuiie caMO MOKPOBUTEJBH EMHCHjE PYCKUX JpKaBHUX OOBE3HHMIIA, HAKO CY
onpeheHn BUXOB 10 3aapikale y cBoM moptdespy. Behu neo oOBe3nmma
KyIIAJIH CY, IU1acupajyhu CBOjy MITEAY, Malld HHBECTHTOPH, YKIbYIyjyhn
BEJIMKHU N1e0 (DpaHIyCKe cpenmme Kiace, kKao u oapehenu meo dpanirycke
pamHUUKe Kiace, Koja je, y3 cesbake, kpajem XIX Beka Beh pacmonaraia
ozipel)eHOM IITEHOM. !

VYoOp3anu npuBpenHu pact Pycuje Huje mpaTuia MOJUTHYKA CTa-
OWJIHOCT, IITO je M3a3BaJlo, MOCie KecToKor mopasza LlapeBune y Pycko-
jamaHckoMm paty 1905. ronuHe, cepujy MOIUTHYKAX U €KOHOMCKHX HECTa-
OunHOCTH TIO3HATHjUX Kao Peomymmja u3 1905. ronune, kojy je Jlemun
KacHHje Ha3Bao ,,reHepaaHoM mpobom Okrobapcke peBomyrmje”. Cae
TO je Y3pOKOBaJO T1aJ]] HUBOA MPUBPEJHE aKTUBHOCTH, yBehame (uckai-

Hor nedunuta, GUHAHCHjCKY KpHU3y U MOTpely Aa ce yBehaHuM HHBOOM

'O oBOMe cBeOUM PA3rOBOp THIMYHEX NpEICTaBHHUKA CpeNmbe Kiace u3 IIpy-
CTOBOT pOMaHa ¥ nompasu 3a uz2ybmenum epemMeHom, KOji ayTop HaBOIM Y YBOLY CBOje
kmure. JIukou [IpycToBOr poMaHa pacnpaBbajy 0 TOME y KOje XapTHje Ol BPSIHOCTH Ja
MHBECTHPAjy M EKCIUIMIUTHO IOMHEbY KOH30J1€e (OpHuTaHCKe JpkaBHE 00Be3HHUIE 6e3 poka
nocrieha) u pycke aAp)kaBHE OOBE3HHUIIE Ca CTOIOM MPUHOCA OJf YETHPH OACTO.
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MHBECTHIM]a 00e30e11 HOBU 3aMax IPHUBPEIHOT pacTta. 300r Tora cy Bia-
ctu llapeBuHe mpenysene cBe mTO je 6o y wuxoBoj Mmohu na Pycuju
00e30eme HOBU MehyHapomHu 3ajaM. YTOBOp O TOM 3ajMy 3aKJbYUeH je y
anpuiy 1906. rogune u 'y uctoprorpaduju ce 4ecTo Ha3uBa ,,3ajMOM KOjU
je cnacao Pycujy“, xako je To y Jymu nporntacuo Brnagumup Kokosiios,
Tajalumby MUHHCTap (UHAHCHja, KOjU je Ha TOM MecTy 3aMeHHo Butea,
tazna Beh nmpemujepa. Ho, ayrop BeoMa makJbMBO aHAJIM3Mpa KOHOMCKE
1, HAPOYHTO, TOTUTHYKE TIOCTIeIUIIE TOT 3ajMa M HauWHA Ha KOJH j& OH pe-
anm3oBaH. /lyma je MOTIyHO MapruHalIn30BaHa Yy LENOKYITHOM MOCTYIKY
CKJIamnama TOT YroBopa | 3HaTHO je yBehaH npxkaBnu ayr LlapeBune, mro
j€ caMo mojauano pemeHoCT OMO3HUIldje 1a Ce CyNpOTCTaBu Biactuma. Ha
MehyHapoqHOM IUIaHy je 3HauajHO Ja je TO MpBU MelyHapomHO CHHAU-
KaJM30BaH 3ajaM, IITO 3Ha4YM Ja ce Pycwja ocnmoOojuia KOHIIEHTpaIrje
CBOjUX JIyTOBama jefqHoj 3emsbH, DpaHIyCcKoj, ajdu je M0jaBJbHBAKE Py-
CKHX Jp>KaBHHX O0OBE3HHUIIA Ha APYTUM (HDMHAHCH]CKUM TPXKUIITHMA, I10-
nyT OpuTaHCKOT, yBehano H31M0KEeHOCT THX OOBE3HHIIA CIIEKYIaTHBHUM
yaapuma. Hanasee, To nojaBsbuBame je Omio npaheHo v HeraTUBHUM ITy-
OJNUIMTETOM KOjU Cy CTBapaJid MPOTUBHUIIM TOT 3ajMa, IITO j€ YMambHBAJIO
caJlallby BPEIHOCT EMUTOBAHUX OOBE3HMIIA, A je THME YTHIAJIO W Ha
ycrnoBe Oymyher 3amyxuBama Pycuje Ha ThM TpxKuiiThMma. 3a ayTopa
,»3ajaM Koju je cmacao Pycujy* mmje mumra npyro mo Iluposa mobema
PYCKHUX BIIACTH.

Ho, u3BecHoO je 1a ce y mepHoy mocjie Tor 3ajMa, He HEeMUHOBHO,
a joll Mame HCKJbYYMBO 300T Hera, (PMHAHCHjCKO U EKOHOMCKO CTame
Pycwuje 3natHO monpasmwiio. Bpatno ce muHamMu4aH MpUBpPEIHH pacT, CTa-
Onnm3oBaio ce qomahe GUHAHCH]CKO TPXKHUILTE M CTOTA C€ YMAbHO PH3UK
WHBECTUpamka y PycKe IpkaBHe oOBesHuIle. Pasznmka y cromm mpuHOca,
TO jeCT y KaMaTHO] cTonu u3Mel)y OpUTaHCKHX W PYCKHX Ip>KaBHHUX 00-
Be3HMIIA, cMamkHIIa ce ca 340 6aznuyaux noena (y jyHy 1906. ronune), Ha
ceera 140 y mponehe 1914. rogune. Ctone NpuBpeIHOT pacTa Cy ce Io-
JIUTIIE BUCOKO, INTO je OMOTYhWIIO J1a ce, U TIope]] JIABOBCKOT 3aTy)KHBambha
y MHOCTPAHCTBY, YMabH CTONA 33/Ty’KEHOCTH (MEpeHa TaJalllbuM HHIN-
karopuma) 3emsbe. Ona je 1913. rogune Ouma cBera 47% — Mano u3Hag
BPEIHOCTH TOT IOKa3aresba 3a Hemauky u mcroa BpenaHoctd 3a Opaniy-
cky.? ltaBuie, noHa0HCKU The Economist, onucyjyhu MOIUTHYKO CTakbe
y Pycuju, HaBomu na cy seynu y Pycuju, nako xene npomese, ,,BOJbHU Ja
UX Tpa’ke MUPHHM, ITapJIaMeHTapHOM CpeicTBUMa. PeBomymuja je rorosa.
Pycuja ce oxpenyna nmubepanHoj memokpatuju (ctp. 88). Ho, ykymHHM
HUBO 3aaykeHocTH ce yBehaBao, a ocuMm crnoJseHOT, yBehaBao ce u Beh
no3aMaliaH yYHYTpallbH, HE CaMo JIPKaBHH Jyr. A MPaKTUYHO HHjETHA
MONTUTHYKA TPOTHBPEYHOCT Koja je u3aszpana Pepomymujy u3 1905. rogune
HUje ycrnemHo paspemeHa. Ha cBe To je nomrao IlpBu cBeTckH par.

2 Peu je O U3HOCY ayra KOjI/I HI/Ije KOpUTOBaH M3HOCOM JpPJKaBHUX IIOTpAKHUBarba.

Jlakie, y nmutamy cy OpyTo, a HE HETO BPEIHOCTH.
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Cam ynazak y par oMoryhno je pycKMM BJacTUMa Ja TUPEKTHO
M03ajMJbyjy CPEICTBa O BJIaJa CABE3HMUYKUX 3€Majba M Jla YKUIAmEeM
KOHBEPTHOWIHOCTH TAITMPHOT HOBIIA 32 3J1aTO JOOHjy Ha (UIEKCHOWITHO-
CTH MOHeTapHe nonutuke. To cy Oune noOpe BecTh, Makap Ha KpaTrak
pok. Cse ocrane cy Omie nome. Beh cama oGjaBa para y3poxoBana je
naja obuma npomsBome. M3y3eB crarHanmje y 1915. ronuam, kako je par
TeKao, 0OMM MPOU3BOMH-E j€ CBE BHIIE OmNanao. Pa3mosu cy Omim jacHH.
Pycuja je mouena BojHMM Topa3uMa Ja TyOHM JIeJOBE CBOje MpeaparHe
TEpUTOpHje, Na THME M KamanuTeTe 3a MPOU3BOABY Ha HUMa. Bemu-
KH JIe0 pajgHe cHare OWO je MOOWIINCaH, a OHAj KOjH HHje, CBE j& BHIIC
LITPajKOBao, HE caMo 300T APACTHYHOI MOpacTa IIeHEe OCHOBHUX HaMUp-
Huna. Hu abnukanuja mapa Huxonaja Il u ycrioctaBipame pemyOmnuke ca
npuBpeMeHoM BiagoMm KepeHckor Ha ueny HHCY cMupwid TeH3uje. Ha-
MpoTHB, Opoj W 0OYXBaTHOCT INTPajKOBA JAPACTHYHO Cy TOPACTH: KaKO
HaBOAU ayTop, Opoj IITpajkaya ce yAeceTOCTPY4HO O MapTa 1O OKTO-
Opa 1917. ronure. HapaBHo, 3acimyre Wiu 0JrOBOPHOCT 3a TO, 3aBUCH O
yIila mocMarpama, Tpeda npunucaru, uamehy ocranux, u 00JpIIeBUIIMMA
U ApacTU4HOM yBehamy HHMBOAa HHMXOBHX AKTHMBHOCTH IO TOBPATKY
EUXOBOT HECHIOPHOT Bohe y 3eMiby y anpury 1917. ronune.

Ho, cTpanu naBectuTopu HUCY ycTyKHYnH. LllTaBume, BUXoB arme-
TUT 3a pusuk ce moBehao. Tome cy nompuHene, MTO EKCIUIUIUTHE, TO
MMIUTALIMTHE TapaHIFje Koje Cy 3a pyCKe 0OBE3HHIIE U CEpPBHCHpame 00a-
B€3a Ha OCHOBY B-HX JlaJIe 3alajiHe BiaJe, IIpe cBera OpuraHcka u ¢pary-
cka. TUnu4aH IpuUMep MOPAIHOTr Xaszapha. Y TaKBOM OKOJIIHOCTHUMA, OHE
Oanke, oyt Crédit Lyonnais, koje cy y CBOM MopTdesby apxKaiie BETHKH
Opoj pyckux oOBe3HuIa, Ouiie cy yoehene na he um, ykonuko Pycuja mpe-
CTaHe Jia M3BplllaBa CBOje 00aBe3e, lUX0BA JpiKaBa MPUCKOYUTH y moMoh
n n3baBuTH WX U3 ryourtaka. Huje, maxme, moHamame Gamaka u3 2008.
ToIvHE U BeNrKe (PMHAHCHjCKEe KpH3e HHINTa HOBO. A KOHKYpEHIIHja Ha
¢uHaHCHjcKOM TpXKUIITY Y Pycuju mocrajana je cBe jaua u Heku cy Beh
030MJBPHO pa3sMHILIBAM O CBOM IOJOXKajy Ha TOM TPKHUILUTY MOCIIE 3aBp-
meTka Benukor para. Y TakBUM OKOJHOCTHMMA U HE YyAH TO LITO CE CTpa-
HU WHBECTUTOPHU HHCY MHOTO 00a3upanu Ha MOryhHocT peBonyiuje. Ha-
MIPOTHB, KaKO HABOIH ayTop, YaK Cy CMaTpalid 1a Ou Ta peBoiylrja ouma
nmoOpa cTBap, fa OM MOINIa J1a TOHEeCe HOBE MOCIOBHE MPHUIINKE. AyTop
3aKJbydyje J1a je 0e30pMKHOCT CTPaHUX WHBECTUTOPA y Pycuju 1917. ro-
JIUHE OWja mocjeauna ,,He IpoIrycra aa aHTI/ILII/IHI/IpaJy peBonynujy, Beh
MpOIyCTa Jia TaYHO NpeABUAE MPUPOLY PEBONIYLIHjE Y KOjy Cy OHU CBECHO
ynaramm’ (ctp. 161).

Temko na O y pacmpaBH MOTao Jia OICTaHe ayTOpOB CTaB Jia Cy
CTpaHU UHBECTUTOPH yJIarajid y peBOIYIIH]Y, BHIIE Cy yiaraim 6e3 o03upa
Ha PEBONYITHjY, alld je Najeko OWTHHU]jE MUTAake KaKo W 3aIlTO HUCY BU-
Jleny ITa ciieAan, kakBa he To OutH peBomyruja. bospmeBuny 1o HHCY
kpuu. JIemuH je, Kako HaBOIU CaM ayTop, jorn 1916. ronuHe Hamwcao u
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00jaBHO jacHO IITa MUCIH O ,,0ypkoacko] DpaHIyCKOj, peaKIMOHAPHO)]
@paHIyCcKOj, CaBe3HWKY M IpUjaTesby Iapu3Ma, ‘CBETCKOM JIUXBapy ...
Koja OpaHM CBOj IUIEH, CBOje ‘CBETO MpaBO’ Jia TIOCeayje KOJIOHHjE, CBOjY
‘cnobomy’ ma eKCIUIOATHIIE CBET y3 MOMOh MWIIMOHA I033jMJbEHHX
c1abujuM W CHpOMAIIHUjUM 3emibama’™ (ctp. 164). A y mporpaMckoMm
namiery o0jaB/beHOM TpH Heaelbe mpe OxTobapeke peBonynuje, JlemnH
jacHO HaBOIM Ja HUje y NMHUTamby CaMO IOHMINTABAKE PATHHUX 3ajMOBA
Beh mporaniaBame HUIMITABUM CBHX JIPJKaBHUX TYTrOBa, KaKO HABOAM, HE
camo Ijapu3Ma Hero u Oypikoasuje.

Jaxie, y Tom noreny 3a OosblieBUKe HHje Ouio auneme. llltaBu-
1ie, ayTop apryMeHTOBaHO, yKka3yjyhu Ha 3a0pumaBajyhu mopact pyckor
JpXXaBHOT Iyra (BOjHM U3/aLM CYy Y CBaKOj paTHOj rOIMHH (PHUHAHCHPAHU
ca npexo 50%, a y HexkuM rojuHama u ca npeko 60% wmehyHapopnum
3a]ly’)KUBamkbeM) W JAPACTUYaH MaJl HUBOA MPUBPEIHE aKTUBHOCTH, TBPIU
na Pycuja, He3aBUCHO Ol MICONOIIKUX CBETOHA30pa HOBE BIACTH, HE OU
MOTJIa Jia UCITyhaBa CBOje o0aBe3e MmpeMa MOBEpUOoIMMa, Tako Ja Ou OaH-
KpoT 6mo HemsOexkaH. Jlpyrum pedrMa, U HEKe Jpyre BIACTH OM y TUM
ycloBHMa Mopalie Ja mporiace 0aHKpoOT, U TO M3 pasjora yoouyajeHor
y HCTOpUjU — HeMoryhHocTH &a ce cepBucupa Ayr. Ho, OosbmeBumm
cy xTenu na yhy y mcropujy Ha Apyrd HaumH. Beh Ha camom moueTky
IBUXOBE BIIaJIaBUHE 3allovueNa je pachpaBa O MUTamby PYCKOT APKaBHOT
Iyra, ¥ TO Ja Ha cacTaHKy CBepyCKOT LEHTPAIHOT H3BPIIHOT KOMHTE-
Ta (OOJBIIEBHYKO 3aKOHOMABHO Teno) 28. HoBeMOpa 1917. rommue (1Mo
HOBOM KasieHaapy). Ha memy je jeman on meroBux wiaHoBa, CoJOMOH
Jlo3oBckH, MOKpeHyo nuTame OaHkpora TBpachu, nurupajyhu ¢panmy-
CKe Mapkcucre, qa he ,peBomynuja y Dpanmyckoj m30UTH OHAa Kajaa
Pycuja npecrane na ormnahyje cBoj npxkaBHu nyr @paniyckoj” (cTp.
192). OBuM mocraje jacHO Aa je OOJbIICBUYKA OIUTyKa O OAHKPOTY Ouiia
CMEIITeHa Y KOHTEKCT CBETCKE PEBONYIHje KOja ce OYeKHBalla U Kojy Ou
0aHKpOT, HABOJHO, CaMo MOCIemuno. A TakBa peBoiyluja he ykioHHUTH
,,OyPKOACKe BJIACTH THUX 3eMaJba, Koje Ou Ousie oropueHe OOJbIICBHYKUM
mporanasameM 0aHKpoTa. 300T Tora je morpedHO, He caMo Ja ce Tpe-
CTaHe ca cepBHUCHpameM 00aBe3a, Beh J1a ce cBe Te 0baBese jeAHOCTPAHO
nporjiace HUMITaBUM — Jia CoBjeTcka PycHja mopuue CBOj Ap>KaBHU AV,
Kako je 3abenekeHo Ha cactanky CoBHapkoma (OoJplieBHYKa Biana) 4.
janyapa 1918. rogune (1o HOBOM KayeHAapy). Joml je Mecel AaHa Xa-
OTUYHOT BpEMEHa YCTOJMYaBamba jOII yBEK JIWICTAHTCKE OOJBILICBHYKE
BJIACTH (TO je M BpeMe KaracTpodalrHo Jiomie BOeHUX MHUPOBHUX IPETo-
Bopa y bpect-JlutoBcky ca Hemaukom) Omito moTpeOHO a OOJBIIEBHYKO
3aKOHO/IABHO Teo 3. ¢edpyapa oHECce ypendy KojoM coBjeTcka Pycuja
de iure moprude cBoje Mp>kaBHE AYTOBE M yTOBOPE KOjH Cy TIpaBHA OCHOBA
IpXXaBHE IyXKHHYKE 00aBe3e jeIHOCTPaHO Mporjamansa HUMITaBuUM. [la-
KJie, coBjeTcka Pycuja je cBeTy 0OHapojoBaja Jja He eI Ja UCIyHhaBa
CBOje Iy)KHHUYKe o0aBe3e, Mperu3Huje, a cMarpa Ja OHE YOIIITE W He
MoCTOje.
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3aHMMIbMBA je Omia peakiyja mopepwiana. JeqHocTaBHO, o0anu-
BaIl Cy peanHoCT. Ppaniycku komenTarop Emanyen Bunan cmarpao je 1a
he OospmIeBHIIM OP30 J1a ce MPU30BY MAaMETH U J1a OHHUILITE CBOjY OIIYKY
jep mpornamieme 6aHKpoTa JpKaBy yAajbyje ca CBETCKOT (PMHAHCH]CKOT
TpkuinTa. Huko He »kenm 1a mo3ajMu OHOM KOjU HHj€ BPaTHO OHO ILTO
je Tpebano nma Bpard, OMHOCHO KO HHUje IJIATHO OHO INTO je Tpedaio jia
wratu. Crora, cMaTpao je Bumain, He mocToju cinyyaj na je qprkaBa Ouna
crnocoOHa Jja octaHe y 0aHKpOTY U ,,00JpIIeBUIM hie CIO3HATH J1a U OHU
MOpajy Ja MoTIajajy moxa taj 3akoH (ctp. 198). Huje copro na je Bu-
nan 6uo nobap mo3HaBaian MehyHaponHux (rHAHCHja KOMe je OWIIo Imo-
3HATO N1a je HajBehw moncTHiaj Ap>kaBu Ja HE MPOTIIAacH OAaHKPOT TO IITO
110 HErOBOM INPOINIAIICHY I'yOH MPUCTYH Mel)yHapOAHOM TPKHUILUTY Karu-
Tana ¥ MOTYhHOCT a cBoj (mpumapHH) (uckamHu nedunuT GuHAHCHPA
Ha Taj HaYMH. MelyyTuM, OH OYuIIIeHO, Kao u MHOTH Apyru 1918. rogm-
He, HHj€ [M03HaBao OOJBIICBHKE — HA INTA CYy OHH OWJIM CIIPEMHHU U KOjU
Cy TOJCTUIAjU OWIIM pelieBaHTHH 3a KUX. baHKpOT coBjercke Pycuje n
Cosjerckor CaBesa, KOju jy je Haclenuo, Tpajao je 69 ronuna — Hajayxe
y ucropuju, kako tBpAe Pajuxapr m Porod (Reinhart, Rogoff, 2009),
CBaKaKko HajOOJbH MMO3HABAOLU MCTOPHjE CYBEPEHUX AYIroBa U Ip>KaBHUX
6ankpota. Tek je 1987. ronqune Cosjerckn CaBe3 MOCTHrao CHOPa3yM ca
MOBEpHOLMMA U TOOMO cI0001aH NPUCTYH Mel)yHapOOHOM TPXKHIUTY Ka-
nUTana.

Jla yn je ommcaHu TpecTaHaK CcepBUcHpama oOaBe3a HajBehn
JpaBHA 0aHKPOT y uctopuju? OAroBOp HA TO MUTAKkE 3aBUCH O] TOTA
KOjH ce TI0Ka3aTesb BeMW4YuHe ayra kopuctd. HomuHamHa BpenHocT Py-
CKOT Jlyra y TPEHyTKY NpoIialieha Oankpota 6mina je 4.560.106.792 ame-
puuka nonapa. Kaga ce taj usHoc, nopehema paam, MPETBOPH Y aMepUUKe
nonape u3 2012. romuHe, BeMMUMHA TOT Ayra caMo j€ HEIITO Mama Of
BPEIHOCTH apreHTHHCKOT Jyra y TpeHyTKy Oankpora u3 2001. ronuHe u
YHHU HETJIe TIOJIOBUHY N3HOCA IPUKOT JPXKABHOT IyTra Y TPEHYTKY HeTOBOT
pecTpykTypupama u3 2012. ronune. AyTtop, mel)ytum, nHCHCTHpa Ha pe-
JATUBHOM TIOKa3aresby, a TO je ydemrhe Ayra y yKyITHOM CBETCKOM OpyTO
nomahem npousBony y TpeHYTKy OaHkpoTta. [Ipema Tom mokasaresby, IyT
coBjercke Pycuje y TpenyTky OaHkpoTa OWMO je mpeko met myta Behu on
TPYKOT M JieceT myTa Behu o apreHTHHCKOT. Huje HM uyno, 3akibydyje
aytop. ['puka je mepudepHa 3emiba €BpO30HE, ApreHTHHa mepudepHa
3eMJbe CBETCKOT (PMHAHCH]JCKOT CHCTeMa, a mapcka Pycuja je Ouia, Ha
y’)KHUYKO] CTpaHH, LIEHTpallHa 3eMJba TaJallllbe CBETCKe (DMHAHCH]jCKe
apxXUTEKType. Y TOM cMHUCIy, ypenda CBepyCKOT LEHTPATHOT U3BPIIHOT
xomuteTa ox 3. pedbpyapa 1918. ronune jecte npaBHU JOKYMEHT KOJUM j€
nporaiieH HajBehin np:xaBHU OaHKPOT y UCTOPHjU.

Uurame OBE KIbUIE, OTKPHBAIE YMEHEHHIIA M CBOJEBPCHO OCI00a-
hame, Makap oj1 3a00paBa, UCTUHE O IPIKABHOM OaHKPOTY COBjeTCcke Pycuje
OTBapa, Ka0 W YWTame CBaKe J0Ope KibWre, HOBAa muTama. OCHM OHHX O
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KapakTepy OOJBIICBUYKE BIACTH M CTENEHY OECKPYIYIO3HOCTH HHEHHX
NPOTAroHKCTa, NMUTamba Ce MOTY OIHOCHTH M Ha HajBeher moBepuola —
@panmycky. [la mu ce ryOutkoM MOryhHOCTH J1a HaIIaTH MOTPAKUBAE
on Pycuje moxe objacHUTH (hpaHIlyCKa PUTOpO3HA, TOTOBO HEMUIIOCPIHA
no3unyja npema Hemadkoj n paTHHM pemnapalidjama Koje je 3axTeBalia Ha
[Mapuckoj MupoBHO]j KOH(DEPEHIH]jH, KOje Cy MOTOM yHeTe Y Bepcajcku mu-
poBHU yroBop? Mok[1a je joIl 3Ha4ajHuje MUTake YTHlaja TOr OaHKpOoTa Ha
BJIACHHKE PYCKUX JIp)KaBHHUX 00Be3HHIA y DpaHITyCKoj, O KOjUX Cy MHOTH
Owsi MaJM MHBEeCTHTOpH. thero ytuiaj Ha npymTeHy ucropujy Opaniy-
CKe OWo je 3HauajaH u, mpeMa cBemy cynehu, nocaa cnabo ucTpaxkeH. AKo
HHMIIITa JAPYTO, TIOKA3aJIo ce Jia je, jour kpajem XIX Beka ycrocTaBibeH, CBET
CaBpeMEHHX, NI00ANN30BaHUX (MHAHCHja WCIIpEerUieTaH M MelyzaBucas.
Tora 6u Tpebaino aa Oymy CBECHH CBU OHH KOjU, HA pa3IM4YHTe HAYMHE, aKa-
JEMCKH WIH KPajibe MPaKTUYHO, PA3MHUIILIBAjy O JPKaBHUM OaHKPOTHMA.
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“I never dared to be radical when young
For fear it would make me conservative when old.”

Robert Frost, ‘Ten Mills,” A Further Range, 1936.

Posner, Eric, Glen Weyl. 2018. Radical Markets: Uprooting
Capitalism and Democracy for a Just Society. Princeton:
Princeton University Press, 338

An interesting and thought-provoking definition of radicalism
is “The conservatism of tomorrow injected into the affairs of today”
(Bierce 2002). Following the definition, the reader could expect Posner,
a law professor at the University of Chicago Law School, and Weyl, an
economist at Microsoft, to write a book that would provide controversial
insights and new ideas that would dramatically alter, i.e. improve, markets
and democracy — yet readers should be careful what they expect, because
it just might come true!

To start with, it can hardly be disputed that there is “the crisis of
the liberal order”, as the two authors noted in the introductory chapter.
Indeed, markets are frequently hampered by market power and “often
are even absent” but, qualifying perfect competition as the opium of the
elites could be a long shot, even for two distinguished authors such as
Posner and Weyl. At first glance, it seems that the “rosy assumptions
of the classical economic theory” have plenty of thorns, and it will be
interesting to see whether these assumptions will survive, or they will be
improved and modified in line with the radical criticism presented in this
intriguing book.

In general, the authors expose many radical ideas that all have
the same underlining principle: expanding the rules of the market to
solve current economic and social problems. Some of the main issues
elaborated in this book are current allocation of property rights and market
efficiency, imperfect voting systems, immigration, rate of unemployment,

Lecturer, University of Belgrade Faculty of Law, nikola.ilic@jius.bg.ac.rs.
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and human capital. Although all of these issues could and should be
analysed separately, the authors considered the underlining principle could
be relevant in every single case. Of course, the authors offered different
solutions and many arguments (some more convincing than others) for
every issue elaborated in the book.

The main problem with property rights, in the authors™ opinion, is
the monopoly power that is inherent to these rights. Namely, the main
argument is that landowners (and holders of other property rights) cannot
be coerced to transfer their rights and thus poses market power, due to
their exclusive possession of a unique plot in the marketplace. As a final
consequence, goods are not moving as quickly as they could, which
causes inefficient allocation of scarce resources in society. As a solution
to this problem, the authors suggesting the new wealth tax — landowners
should state the value of their property and pay the tax accordingly.
Additionally, if someone is ready to buy the property at the stated price,
the rightsholder would be required to transfer the property rights. In that
way, the cost of holding property rights would increase, and goods would
move more quickly to their most valued use, thus increasing allocative
efficiency.

Furthermore, “[...] because the prices of assets will decline, harming
wealthy people at the margin and helping poorer people, inequality will
decline.” This idea of the wealth taxes is undoubtedly radical by nature,
and (at least in theory) it could achieve the expected results. However,
setting aside all the potential difficulties related to the introduction of the
wealth tax within the existing tax system, it seems that the authors have
completely neglected the purpose of property rights. Namely, the purpose
is not merely to enable the efficient allocation of scarce resources, but
also to provide freedom and security to all rightsholders. If they are
required to sell the property whenever someone offers the stated value,
rightsholders could be easily deprived of their houses, lands, etc. It is
interesting how radical ideas, even when they are liberal, can diminish
fundamental human rights.

In addition, the authors did not even consider the magnitude of
the market power that all property rightsholders supposedly possess.
This issue could be highly relevant because some of the plots could have
almost perfect substitutes in the market, which means that they do not
significantly affect allocation of resources, at least not to such a degree
that requires a radical approach. Similarly, the authors did not consider
the existing legal institutes, such as eminent domain, which could be
invoked in cases where there are truly no substitutes for certain plots, and
when a parcel is not used in the most valued manner. All of these issues
should be considered before suggesting radical ideas that could seriously
deteriorate rightsholders’ freedom and security.
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The next radical idea presented in the book refers to reforms of
the voting system. Namely, the authors emphasised that: “[...] one of the
greatest sources of inefficiency in the economy is the way that public
goods are selected.” In order to solve this problem and increase efficiency,
the authors suggest the introduction of market principles to the ballot box,
or the Quadratic Voting system (QV). Within that system, everyone gets
the same number of credits that can be used to buy votes in elections or
referendums,! and the price of a vote is the square of the number bought:
one vote would cost one credit; two votes would cost four; three votes
nine credits, etc. Additionally, a person could spend all the credits on one
election, but they would not be able to participate in other elections or
referendums within a given period. In that way, in the authors’ opinion,
“QV gives weight both to numbers and to the intensity of interests. A
large group of people with weak preferences might outvote a very small
group of people with intense preferences but not a somewhat larger group
of people with intense preferences”. Indeed, at first glance, it seems that
this radical idea could provide a more efficient supply of public goods, yet
the authors did not consider the potential political instability and related
instability of the economy that could arise as a consequence of QV. Also,
democracy and voting systems have many functions besides providing
public goods, and thus, many other aspects should be considered before
introducing QV, such as allocation of powers. Once again, it seems that
radical ideas could be attractive and efficient, but their implementation
could raise many concerns.

Following the same radical line of reasoning, among other issues,
the authors presented two interesting ideas related to immigrants,
unemployment and human capital. Their first idea is that every citizen
should be able to sell a visa directly to an immigrant, provide him or
her with housing and help them find low-wage work.> The second idea
is, In its essence, an extension of the wealth tax to the labour market
and human capital — citizens should declare the minimum wage that they
would accept. This amount would be used for purposes of taxation, and
if an employer offers the given salary, citizens would have to accept the
offer. From an economic perspective, it is clear that the implementation
of the proposed ideas would increase the flexibility of the labour market,
increase productivity, and as an ultimate consequence, increase the gross
domestic product of the given economy. However, from a legal standpoint,
there are some insurmountable obstacles for the implementation of these

' The exclusive purpose of the credits is to buy votes in a given period of time.

The authors did not specify what should be the amount credits nor the period within the
credits are supposed to be spent.

2 In the authors' words: “The migration proposal turns passive consumers/

labourers in wealthy countries into entrepreneurs who see migrants as an economic
opportunity rather than labour competition”.
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ideas. For instance, a visa is not related exclusively to the labour market
and thus has to be issued by the given state for many reasons, including
public safety and security. Additionally, coercing people to accept the job
offer and the salary they once declared is contrary to fundamental human
rights, and it could effectively create slavery. In contrast, if workers are
free to change their declared wage at any time, then the entire idea of
taxation and employment does not work (a similar argument goes for the
wealth tax).

In the end, it would be interesting for the readers to try to
implement all the suggested ideas at the same time, and to answer the
following questions: do immigrants (and the majority of citizens) have
any market power, and what would be the stated value of their property?
What would be the average minimum declared wage for immigrants and
citizens? Would the citizens spend their votes to accept immigrants?
Finally, would the given economy prosper or collapse as a consequence
of the implemented ideas?

Whatever the answers are, the majority of the readers will probably
agree that all of the suggested ideas go far beyond the premises of
conventional economic theory. At the same time, the authors did not
provide modified (or new) assumptions, which would enable consistent
interpretation and implementation of their ideas. The only thing that the
two authors offered is a lot of outlandish and extreme liberal blueprints.

“‘Extremes,’ said the Controller, ‘meet. For the good reason that
they were made to meet.”*® In other words, it seems that the authors are
purposely inclined to radical markets to defend conventional economic
theory from flourishing protectionism and populism. If that is the case,
the question remains: is it prudent to respond to extremes by suggesting
new extremes? That could be an exhausting race to the bottom, where
protectionists and populists are a much more experienced. With that
being said, the unique quality of this book could be in the challenging
and rethinking of basic ideas of conventional economic theory.

All the readers who would answer the previous question
affirmatively could have slightly different conclusions and impressions
after reading this book. In any event, one thing is for sure — they would
enjoy it!

3 Aldous Huxley, Brave New World, chapter 3.
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Eichengreen, Barry, Arnaud Mehl, Livia Chitu. 2017. How Global
Currencies Work: Past, Present, and Future. Princeton — Oxford:
Princeton University Press, 272.

ExonoMmcka ananmza Mpexa (network economics) TpencTaBjba CBE
BaXHHM]y TPaHy €KOHOMCKE HayKe KOja HyId KOH3UCTEHTHO O0jallbeme
300r yera HajBeha mpeny3eha ganammuIe UMajy TCHACHIM]Y Ja MOCTaHy
cBe Beha u 3amTo moTpoiaye oUIMKyje TEHACHIMja Aa OApXKE Sfatus quo
Kaja cy y nuTamy npBooutHH n3dopu. Ilojam ,,ipeanocT npBor xoju yhe*
(first mover advantage) no06uja cacCBUM HOBO 3HaUCHE Y KOHTEKCTY CHaX-
HOT' KOHKYPEHTCKOT TIPUTHCKA WHXEPEHTHOT TEXHOJIOMIKUM Npeny3ehnmMa
Koja y TpUM 3a WHOBalMje YNpaBo BHJE NPWIHKY Ja TMPHUBIAYCHEM
MIPBUX KOPHUCHHKA CTBOPE OJATHY BPETHOCT 3a cBe Oymyhe KOpHCHHKE.
Exonomuja mpesxa, mel)yTum, nMa BaykHe HMITJIMKAIIV]E U 32 HEKAa CACBUM
Jpyradyrja MuTamba U BPEMEHCKH KOHTEKCT, KAKO TO HACTOje Jla TOKaxy
ekoHOMCKH HucTopudapu EjxenrpuH, Mem u AuTy y CB0jOj MOCIEIHO]
KEbU3H.

Hcropuja cBeTCKUX BalyTa, MOHETapHA JoMHHanuja Bemuke bBpu-
TaHuje, a 3atuM Cjenumennx Amepudkux /[pkaBa, (heHOMEHU Cy Koje je
Takohe Moryhe aHanu3upaTH y cBETIIy MpEXKHUX edeKara U OrpaHnveHa
KOja MpOU3UIIa3e U3 ,,0TBOPEHHX CUCTEMA”, KOJH Cy NPBU MyT OMHCAHU
y KOHTEKCTY TEeXHOJIOIIKUX cTaHiapaa. [IpemMa Munubemy aytopa, aa ou
ce J1a0 OATOBOp Ha MHTAamE Ja JH BalyTa oipeheHe 3emipe Moke na Ha-
CTaBW Ja AOMHUHHpa MelhyHapoaHuM (UHAHCHjaMa W OHJA Kaja je MpH-
Bpela Te 3eMJbe M3ryOuiia MpuMaT y CBETCKUM pazMepama, IPUMEPEHO je
nopehere CBETCKUX BallyTa U CaBPEMEHHX KOMIIjYTEepCKUX ONEepaTUBHUX
cucrema. Ocnamajyhu ce Ha 3aHUMJBHBY KOMOMHAIIM]y MCTOPHjCKOT Ha-
partuBa U E€KOHOMETPH]CKHX HCTPaKMBama, ayTopu HacToje Jia TOKaxy
Jla TOMHHAIMja CaMoO jeHE BajlyTe€ HHj¢ NAaTOCT Y HCTOPHUjCKUM OKBH-
pHUMa, KaKo ce TO 4ecTO MpeTHocTaBiba. HampoTus, mocrojanu cy nepu-
O KaJia Cy JBE WJIM BUILE BaJlyTa CHa)KHO KOHKypHUCalle jeHa OpYyroj y

Aytopka je acucreHT IlpaBHor ¢axynrera YuuBepsutera y beorpany, ana.
odorovic@ius.bg.ac.rs.
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CBOjUM Da3IMYUTHM ylorama: Kao JEBU3HE pe3epBe, CpeACTBO Iurahama
y MehyHapomHUM TpaHCakKnyjamMa U BalyTe Y KojuMa cy HOMHHOBAaHE
XapTuje of1 BpeAHOCTH. BaXXHOCT Tor muTama Jiexku y npeasuhamy KakBu
Cy U3IVIe[M J1a Y JOIIEAHO BpeMe HEeKa HOBa BallyTa, y IIPBOM pelly KUHe-
CKHA peHMHHOM, Tpey3Me JoMUHanMjy y melyHaponnuMm (uHaHCHjamMa U
KakBe OW OnJie Tocenuile TakBe TPaH3HUIIHje.

W3BopHa mzeja ayTopa je Ja cydene JBa IVICAMINTA HA TPHPOLY
Be3e m3mel)y mpuBpemHOT BOLCTBa jeHE 3eMJbe W JIOMUHAIMje HhEeHE
BanyTe y MehyHaponHuMm ¢uHancujama. Crapuje, TpaAWLHOHAIHO TIe-
JMIITE, KOje ayTOpW HAcToje Ja ONOBPTHY y HACTaBKy KIbHUIeE, jecTe Ja
NpUBpETHA M MOHETAapHA NPEBIACT YBEK WAy 3ajeHO, MAKO ITO3HIHUja
JOMHMHAHTE BaJyTe MOXeE J]a ce OJPKM U HEKO BpeMe HaKOH LITO je Ta
3eMiba M3ryOmMia monoxaj Boxehe mpuBpenHe cuie. ExoHOMCKH Moje-
T KOjU TIOTKPEIbYjy TO BUl)EH-€ 3aCHMBAjy Ce Ha MPEKHHM edeKTUMa
KOje Y)KMBa BallyTa OHE 3eMJbe KOja je Y JaTOM HMCTOPHjCKOM TpPEHYT-
Ky MMajla pa3BHjeHHje TPrOBHHCKE OJHOCE Yy OIHOCY Ha KOHKYpEHTE.
MpexHn edexTr Mmoapa3syMeBajy aa je y MehyHapoJHUM TpaHCaKIIHjaMa
UCIUTaTHBHje KOPHCTHTH OHY BaJyTy KOjy CBH JpyrH Beh kopucte. 3a ns-
BO3HHKE, Ka0 U 32 M3/[aBaole AY)KHHYKHX WHCTPyMEHaTa, HOMHHAIMja y
JIOMUHAHTHO] BaJIyTH 3HA4M jeHOCTaBHHUje ymopehuBame IeHa W MpH-
HOCa 32 MOTEHIMjaJHEe KYIIE; 32 CTpaHe WHBECTHTOPE KOjU OIydyjy
0 MECTy IUTacupama CBOje WITeNmhe¢ (PUHAHCHjCKA TPKUINTA 3eMJbE ca
JOMHMHAHTHOM BaJlyTOM Hyne Behy JIMKBHIHOCT; a CIMYHO PE30HYjy U
LEeHTpalHe OaHKe NPUIMKOM (hopMHpama AEBU3HUX PE3EPBHU. Y Kpajiboj
TUHHjH, TPAJAWIIMOHAIIHA TeopHja mpeaBuha ma MpexHH edeKTH ITOBO-
ne 1o edekra ,3akbydaBama’. Ped je o ToMe a 4ak M BajyTa 3eMJbe
Koja je m3ryOmna monoxkaj Bojehe mpuBpene ocraje jomr HEKO BpeMe
HajBa)XHH]ja BallyTa y MelhjyHapoqHUM (pMHAHCHjaMa, OCHM YKOJIHKO C€ He
JIOTO/IM CBOjEBPCTAH IIOK MJIM KOOPAWHAIM]a TPXKHUIIHUX YYECHUKA Y TO-
ey mperacka Ha HOBY BaiyTy. [Ipema TpaauIMOHAIHOM IIETUIITY, Y
MelyHapoqHUM (prHAHCHjaMa HeMa MecCTa 3a [[BE HJIU BHIIE BallyTa Koje
CITy’e Kao cpeacTBo MelhyHapoaHe pa3MeHe, Mepa U 4yBap BPEIHOCTH.

Hacynpot Tome, HOBO IIeAMIITE, KOj€ ayTOpH KaCHHj€ MMOTKPETIbY]jy
WCTOPHjCKUM M €KOHOMETPHjCKHM Hajla3uMa, 103BOJbaBa KOCT3UCTECHIIH]Y
JBE WJIM BUIIE BajyTa Koja yOnmakaBa MHEPLUHjy M OTHOPHOCT Boxehe
BanmyTe. Teopujcko oOjalImbeme, HEBEIITO H3IOKEHO Y TEK HEKOIUKO
nacyca, JeXH y CMalmbUBamky TPOLIKOBA NMPOMEHE AOMHMHAHTHE BallyTe.
JeBu3Ha TpKHUIITa Cy, MpeMa MHIUBEHY ayTopa, BPEMEHOM pa3BHIa
,,TEXHOJIOTHjY* Koja oMoryhasa a ce WHKOMIATHOMIHOCTH u3Mely cu-
CTeMa 3aCHOBAHMX Ha Pa3IMUUTHM BalyTama yonaxke. Ha cnuyan HaunH
Kao IITO Cy MPOrpaMH KOjU Cy C€ KOPUCTHIIM MCKJbYYMBO Ha Mek (€HT.
Mac) u Ilu-cu (enr. PC) pauyHaprMa BpeMEHOM YMOJOOHIIN YIOTPeOH y
o0a cucrtema, Tako M caBpeMeHa JEBU3HA TP)KUIITa oMoryhaBajy HIKe
TPOIIKOBE pa3MeHe MH(opMalnja, TpaHCAKLUja U KOOPAUHALIM]E YUeCHH-
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Ka Ha TpkuiuTy. CTora ayTopu cMarpajy /a je 1aHac HEOAP)KUB apryMEHT
NOOOPHMKA TPATUIMOHAIHOT IEIUINTa Aa MPEIHOCTH JOMHHAHTHE Ba-
JyTe, KOje ce Omenajy y JMKBUAHOCTH U HUCKUM TPAHCAKIIMOHUM TPOLI-
KOBHMa, MPEJCTaBIJbajy HEIIPEMOCTUBY OapHjepy yaacKy HOBUX BallyTa.

VY CB0jOj apryMeHTanuju, ayTopy Mojias3e Of IOpeKa JEBU3HHX
PE3epBH Koje Cy HacTalle Ha OCHOBY ymoTpeOe MeHuIa y Mel)yHapomHoj
TproBUHU. Tpropar Koju je KeJIeo HEIITO Ja TUIaTH ¥ CTPaHO] 3eMJbH 00-
parro Ou ce OaHIM y CBOjOj 3€MJbH Ca 3aXTEBOM Jia My H3]a MCHUILY
kojy he kacHMje MOIHETH CTpaHO] OaHIM, a KOja My 3ay3BpaT CTaBJba
Ha pacroyiarame oaroBapajyhu uzHoc crpane Baiyte. To je mompasyme-
Bajio ja O0aHKa W37aBajal] MEHUIlE IMOCenyje JEeTO3UT y CTpaHo] OaHIn
WIA Ja Y)KHBa PEMyTalHjy Ja je KPeOTuTHO CIOCOoOHa, IITO je Y ycIo-
BHMa acUMETpHje HH(opMaIlija TOBEIO 0 KOHIIEHTparuje (pruHAHCH]CKe
mohu y manom Opojy ¢uHaHcHjckuX leHTapa. BpemeHoM ce mpakca
KOMEpIMjaTHUX OaHaka Jia Jp)Ke CTPaHy BajyTy MpOIIMPHIIA HA BIAJe,
OJHOCHO Jp’KaBe KojuMa Cy CTpaHe BajyTe oMoryhaBaie na cepBUCHPajy
cBoj ayr. Cin4HO, IIeHTpaiiHe OaHKe Cy CBOje pe3epBe y3 3J1aTo JpiKajie
y CTpaHO] BaNyTH WX (WHAHCH]CKUM MHCTPYMEHTHMa HOMHHOBAaHOM Yy
CTpaHO] BAYTH JaKo 3aMEHJBMBO] 3a 31aro0. Kpajem XIX u mouerkom XX
BeKka Ta BaiyTa Ouia je gyHra crepaunra. JloMmuHanujy GyHTe CTEpIMHTa
je, mpeMa MHUIUbEHY ayTopa, Moryhe o0jacHUTH ofpejeHHM CBOjCTBHMA
Te BaJyTe KOja Cy jeHAKO BaXKHA 3a pasyMeBambe YJore jaojiapa JaHac:
GyHTa CTepiuHra je yxuBaja yrjies CTaOWIIHe BalyTe — 3aMCHJbHBE 3a
31maro 1o (UKCHOj IEHW; TPXKHINTE XapTHja O BPEAHOCTH HOMHHOBA-
HUX y (yHTamMa OWIO je TUKBHIHO 3aXBaJbyjyhu pa3rpaHaTHM TProBady-
kuM Bezama Benmke Bpuranuje tora Bpemena u banka Enrnecke, Opu-
TaHCKa I[CHTpaJHa 0aHKa, CIIy)KWJa je Kao JOJaTHU M3BOP JIMKBUIHOCTH
3axBaJbyjyhu mpakcu ga ciabo JUKBUAHE MHCTPYMEHTE OTKYIUbYje Y3
MUCKOHT. Mmak, Kako HarnmamiaBajy ayTopd, (yHTa HHUje jeluHa BaryTa
TOora BpeMeHa Koja je yxwuBana ynory mehyHapomne Bamyte. Hampotus,
(dbpaHITycKku PpaHak U HEMadKa Mapka Cy jOj y TOME CHa)XHO KOHKypHCa-
Jie, NaKo Cy HUXOBHU YIS OWIIA HEIITO MabH.

VY HapeJHUM TOMIaBJEUMa ayTOPH HACTOjE Jia TIOKaXy Ja Yy Mepuo-
ny uamely nBa cBeTcka para, Koju ce, IpeMa TPaJUIMOHATHOM CXBaTamy,
HMCKJBYYHBO BE3Yyjy 3a NOMHUHAIM]y (QyHTE CTEpIHMHTa, aMEpHUYKH T0JIap
CHAKHO 0javyao W 4ak y HeKHM yliorama MeljyHapojiHe BayTe y3e0 IpuMar
Han ¢yaTom. Mako cy CAJl mpecturne Benuky bpurannjy y BemnduHH
npuspene u npe [IpBor cBeTCKOr para, jadame J[oapa je y TOM MEpUoy,
npeMa MHUIUJBCHY ayTopa, OMJI0 OTPaHUYeHO TPaBHHUM IpernpeKaMa — 3a-
OpaHOM aMepUYKHM OaHKaMa 1a u3ajy MehyHapomae MEHHUIIE U OTBapajy
¢bunmjane y HHOCTPAHCTBY, KA0 M HETOCTOja-eM IIEHTpaTHe OaHKe Koja
OU TIOTIIOMOTVIA Pa3BOj CEKYHIAPHOT TPXKUINTA 33 (PHHAHCH]CKE MHCTPY-
MEHTE HOMHHOBaHe y jonapuma. Kaja cy Te npenpeke OTKIOmkEHE U Kaia
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cy ocHoBane denepanne pesepse, HeHTpainHa 6anka CAJl, nonap je mpe-
Tekao QyHTy y morieny IEBU3HUX PE3EPBU CTPAHUX LECHTPATHUX OaHaka
Beh cpeauHOM J1BajieceTHX TOJMHA MPOIUIOT BEKa, y3 3Ha4ajHa Kouebama
TpuaeceTux roguHa. CIMyHoO, ABajeceTe roanHe je o0esexxnia yrnopeasa
ynorpeba ¢yHTe U Jonapa y HOMAHAIMjU Mel)yHapoTHUX MEHHIIA Koje Cy
uMaie KJby4uHy yiory y obez0ehuBamy TproBuHckux kpeauta. Konauso,
YHHITOJIApHY CHUCTEM je€ HaIlyIITEH U Y NOIIeAy HOMHHAIje 0OBEe3HUIA Y
HCTOM TIEPHOLY, aKo ce u3y3My 3emibe Komonsenta (enr. Commonwealth).

V nepuoay HakoH /Ipyror CBETCKOT para, OIHOCH JIBEjy BalyTa Cy
MOCTANIM 3HAYajHO CIIOKEHHjH, Y3 TIOHOBHO BOLCTBO (yHTE y yaeny nae-
BU3HHUX PE3epBH IIEHTPATHUX OaHaka HEMocpemHo mocie para. Beh me-
JIECETHX TOJIMHA Ce HHXOBH YACTH H3jeJHauaBajy, fa Ou ce y HapeaHOM
MEepPUOly JOTOMJIA CHAXXHA EKCIaH3HWja Jojiapa Ha payyH ¢yHTe. Y IICH-
TPaJTHOM U HajBRXHHUjeM ey KIbHIe, ayTOPH H3JIaXy CBOje EMIUPH]jCKO
UCTpaxxuBame 0 (hakTopuma Koju ofpeljyjy yaeo BaimyTa y JI€BH3HHM pe-
3epBamMa CTpaHuX IeHTpanHuX Oanaka. Kopucrehn HOBy 0a3zy momaraka
ca JQyruM BpeMeHCKuM cepujama (oxm Jpyror ceerckor para go 2010.
TOJMHE), OHM HACTOje Ja KBaHTH(HKYjy 1Ba eekra Koja YMHE OCHOB
cTapor (TpaAWLUOHAIHOT) TIEANIITA Ha JOMUHANN]y MelyHaponHux Ba-
JayTa — MpekHU edekar u edexar uHepuuje!, U edekar KpeaubuIuTeTa
BaJIyTe MCKa3aHOT KPO3 MHAMKATOP KOJIEOJHEUBOCTH BPEIHOCTH BAIyTe y
MMOCMAaTpaHoM TiepuoAdy. Pe3ynraru mokasyjy na cBe Tpu oOjarrmaBajyhe
MIPOMEHJbMBE MMa]y CTATHCTHUYKH 3HAa4yajaH YTHIA] HA yIEeO BalIyTe y Je-
BU3HUM pe3epBaMa, ¢ TUM IITO j€ BUXOBO PEJAaTUBHO JIEjCTBO OWMIIO pas-
JUYUTO TIpe M TMOocJe ypyllaBama OpeTOHBYACKOT cucTeMa (eHr. Breton
Woods)?. Hakon 1973. romuHe, WHEpLHja 1 KPEIHOWINTET BalyTe 100U-
ne cy Behy ekcrmaHaropHy Moh, 3a pa3imKy Of MPEKHOT e(eKTa KOjH
cmabu, mTo ayTopu oOjalimaBajy HIDKAM TPOIIKOBHMAa KOOpPIMHAIW]E
TPXKHIIHUX YYECHHKA y BE3H Ca MPOMEHOM IOMUHAHTHE BamyTe. YuHH
ce m3HeHalhyjyhe To mro ce nBa moBe3aHa edekTa — edekar nHepIHje U

'V ocmoBw, edekar nuepije, Kojum Tpeba 1a ce 06jaCHH 3aIITO BalyTa OIpe-

hene 3emibe HacTaBiba Ja JOMHHHUpA U Kaja Johe 10 NpoMeHa y penaTHBHOj BEJHMYMHU
npHUBpena ABe 3eMJbe Ca KOHKYPEHTHHUM BajlyTama, y ceOu o0yxBara U MpPEKHHU e(ekar.
Pa3io3u 3a nHepLHjy y ApKamby BallyTe, OCHM MPEXKHOT e(eKTa, jecy, Ha IPHMep. BUCOKH
TPOIIKOBH IpHOaBbarka HOBE BallyTe y oAroBapajyhem ooumy minm edexar HaBuka (2017,
122).

2 BbperonByncku cucteM je goroBop m3mely 44 3emibe kojum je 1944. romune

YCIIOCTaBJECH HOBM MOHeTapHH cucTeM. Ibume je yrBphen maputer nomapa y omHOCy
Ha 3]1aTO, a CBaKa AprkaBa je Tpebalo Ja yTBpIW (HUKCHH JEBH3HM KypC CBOj€ BAIyTe y
OJTHOCY Ha Jojap. BpeTOHBYICKHU cropasyM je ypyllIeH HakoH ImTo je mpencemnauk CAJl
Puuapn HukcoH mpormacmo mpuBpeMeHy CycHeH3Hjy 3aMeHe noiapa 3a 3imarto 1971.
TOIMHE, Kao pe3yiaTaT pacTa MPUTHCKA Ha MAapHUTET Jonapa y OAHOCY Ha 31aro. Hakon
HEYCIHEUIHOT MOKyIaja Jla ce TIOHOBHO YCIIOCTaBU CUCTeM (MKCHHMX NEBU3HHMX KypceBa,
Bonche ceercke Bamyte cy, 1973. romune, mouene ciio0OAHO Na (GIYKTYUpajy jeAHA y
OIHOCY Ha Apyry (cucteM (hIeKCHOMITHIX IEBU3HUX KypceBa).
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MpeXHU edekar, MoHaIIajy Ipyradrje y MoCMarpaHoM MEpHOLy — jelaH
jada, a mpyru cnabu mpuMar 10 Taja TOMHHAHTHE BaIyTe.

Ha xpajy, ayTopu y Tpu cTyauje cilydajeBa HacTOje J1a MOKaxXy Kak-
Ba je MEepCIeKTUBA jalmaHCKOT jeHa, KWHECKOT PeHMHUHOHMja WM eBpa Ja
KOHKYPUILY JIoJ1apy ¥ IIOCTaHy HOBa JOMHMHAHTHA BaiyTa y OymyhHocTn.
Kana je y muramy jamaHCKH jeH, ayTOpH BEIITO WIYCTPYjy Aa je Taj
»opon Beh ormmoBmo“, Oyayhm na je jeH HCKyCHO Tepuojie CHakKHE
eKCIaH3Mje U MOBJIavYera, ITO ayTOPH MPHUIKCY]y KaCHOj TNOepain3anuju
¢uHaHCHjcKUX TpXUIITA. KOJIeO/bMBOCT EKOHOMCKE MOJHUTUKE JamaHa y
MHTEPHAIMOHAIM3ALMjH jeHa JI0BEJa je J0 Tora Ja OHa ocTaHe 0e3 pesy-
Tara y CBETIy BEJIMKE KpH3e KOja je HaCTyNMiIa HeOCPEIHO HAKOH TPBUX
KOpaka ka Jmbepanuzanuju. Hacympot Tome, eBpo ce ycTranno Kao apyra
HajBa)kKHMja Mel)yHaposiHa BayTa, ca yIeaoM y JeBU3HUM pe3epBamMa Ofi-
Max u3a fonapa. IIpu pasmarpamy eBpa Kao NOTEHIMjAITHO JIOMHHAHTHE
BajyTe y OymyhHOCTH, ayTopW nNajeko BHWIE Maxme MmocBehyjy Hopma-
THUBHOM IUTamy IuTa OM Beha MHTEpHAaIMOHAIHM3aIMja JOHENA eBPO30-
HH Y OJJHOCY Ha TO3UTHUBHO IHTAakE KOJU TO MHCTHTYLHOHAIHU (DaKTOPH
crpevaBajy Jia eBpo To de facto mocraHe. KoHauHO, KHHECKH Cy4aj je
JEIMHCTBEH TI0 TOME IITO peHMHHOM Beh mpencTaBiba IPyry HajBaXKHU]Y
BaJIyTy Y MelhyHapoJHO] TPrOBHHH, IITO je MOBE3aHO Ca CHaKHUM TPIo-
BUHCKHNM Be3ama KuHe kao HajBeher n3Bo3HHKA Ha CBETY. Y OCTaINM YJIO-
rama MeljyHapogHe BalyTe, yIeo peHMHHOHja je 3aHEMapIbUB umajyhu
y By BEIMYMHY KHHECKe npuspene. Pasmarpajyhu najckopuje muCTH-
TYLHOHATHE IPOMEHE y NpaBlly Behe MHTEPHAUMOHANH3ALM]E KHHECKE
BaITyTe, ayTOpH 3aKkJpydyjy Za je KJbydHa Hpenpeka y obe3dehuBamy
JOMHHAIMje peHMUHOMja y OynyhHOCTH HEJEeMOKpATCKH KapakTep MOJH-
THYKOT CHCTEMa KOjU TIOJIPUBA ITOBEPEHE HHBECTUTOPA.

ITpBU yTHCAK O KEBU3U j& HEHA YNTIBUBOCT, CHCTEMAaTHYHOCT M3Ja-
rama U KOXEPEHTHOCT apTyMEHTalllje O pellaTHBH3AIMjH MPEXHUX ede-
KaTa KOju JOBOJZIE IO TOTa J1a jemHa BamxyTa Oymae JOMWHAHTHA Y pasiiu-
yutuM chepama MelyHaponuux ¢uHaHcuja. tbeH mompuHOC je, Kako U
caMu ayTOpHU HaBOJIe, y HOBOj 0a3u mojaraka Kojy Cy OpHKJBHBO MPHUKY-
MUJTK U3 apXWBa EHTPATHUX OaHaka U APYTUX UHCTUTYIH]a, Y KOjUMa Cy
npoHaljeHu MHOTH He00jaBJbEHU W3BOPH.

Hmak, Teopujcko 00pa3ioKeme eMIHUPHjCKUX Haja3a 3aciyXH-
70 je manmeko Bumie maxme. Yumranarm he ocratm yckpaheH 3a oarosop
KOje TO TEXHOJIOTHje CaBPEMEHHX IECBH3HUX TpKHINTa omoryhasajy
KOOp/IMHAIIM]Y TPXKUIIHUX YYECHHKA, IITO je MPEAyClIOB 3a IPOMEHY
JOMHUHAHTHE BAJIYTC IIpEMa TpaJulIlMOHATIHOM CXBaTamby. I‘II/IH:»GHI/IHa Ja
OHU caja Jjakime MelycoOHO KOMYHHUIMpaJy HE yMamyje OCHOBHH W3-
BOP TPAaHCAKIMOHUX TPOIIKOBA KOOPJHMHAIMjE, a TO CYy BEIUKH Opoj
U XETEPOreHOCT TPKUIIHUX ydecHHKa. OcuM Tora, ayTopH YOIIITE He
pasMarpajy Heke Ipyre BaKHE Hayiaze eKOHOMHje Mpeka, KOjH Ce YWHE
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KO TOZOOHMjUM 00jalimhemheM UCTOBPEMEHOT KOPHITNemka JIBe WM BUIIIS
BaJIyTa, MIOMYT OHOT 0 AudepeHnujanuju cucrema (margopMmn) ca Mpex-
HAM edekTuMa. Y KOHTEKCTy MehyHapomHux BaiyTa, JudepeHIHjauja
Ou 3HaumMIa Jla pa3inyuTe BayTe HOCE ca COOOM Pa3IM4UT PU3UK, KOjH
je moryhe u3pasutu kao npemujy Ha pusMk. [lojequHe 1ieHTpaiHe OaHKe,
WHBECTUTOPU U YBO3HHUIM CHPEMHH Cy Jla IPUXBaTe BAIYTy YHja je Bpel-
HOCT KOJICOJbMBHja U Makbe JIMKBUIHY BaTyTy WU (DMHAHCH]CKH UHCTPY-
MEHT YKOJIMKO Cy Ha ONroBapajyhn Ha4WH KOMIIEH30BaHH 33 PU3HK KOjeM
Ce M3JIaXy, HA UCTU HA4YMH Kao M KaJa je ped O KPEOUTHOM H APYTUM
pusunuma. Crora OU anTepHATUBHO TEOPHjCKO 00jallIlbehe eMITUPH)CKUX
HaJlaza y OBOj KHH3H OWiie pasnuuuTe npedepeHiuje TpKUIIHUX yaec-
HUKa y MOTIeNy OJHOCa MPUHOCA M PU3MKA KOje yMambyjy 3Hauaj Mpex-
HUX edekara.

Ha emMnupujcKoM IUIaHy KEBH3H €€ MOXKE 3aMEPUTH TO IITO CE aHa-
JM3a meproza nocie J[pyror cBeTckor para orpaHnyaBa Ha mopeheme ae-
BU3HHX pe3epBH y pyHTaMa U IoIapuMa, JOK ce apyre yiore Mel)yHaponHe
BalyTe — HOMHMHaNMja (PUHAHCHjCKUX HMHCTpyMeHara WU MeljyHapomHa
TProBUHA YOIILTE HE Pa3Marpajy, Hako Cy IPETXOIHO CUCTEMAaTHIHO aHa-
JAM3UpaHe y nepuoy mnpe Jpyror cBeTckor para. AyTopH, YHHH ce Takohe
HEOIpaBIaHo, 3aHEMapyjy MHUTamkbe HACTaHKa M ypyllaBama cucrema bpe-
TOH Byzca, kKoju je WHCTHTYIIHOHAIN30BAaO JOMHUHAIM]Y J0japa y TepH-
oxy HakoH Jlpyror cBerckor para. EMnupujcku Hana3 aytopa na edexar
ypymaBama cucteMa bpeton Byjca Ha aTpakTHBHOCT j051apa Kao pe3eps-
HE BaJIyTe ,,HHj€ TOJUKO CHAXaH Kao MITO Ce YOOU4ajeHO MPEeTHoCTaBbha™
(2017, 128) uznoxeH je 6e3 moxpoOHHUjer oOpasiokema, Ma je caMuM
THM TEIIKO OIICHHTH HEroB JOMaIaj. Y BE3M ca HAIyIITalkeM CHCTeMa
Bpeton Bynca, Takohe je koHTpamHTYHTHBaH Haja3 aa edekar nHepuuje
jada, a MpexxHH edekar cirabu mocie yBohema GIIeKCHOMITHIX JEBU3HHUX
KypceBa, Oynyhu ga je ped o moBe3aHuM eekTuma (ako WX je YOIIITe U
Moryhe TeOpHjCKH pa3aBOjUTH).

3a pa3marpame JOMUHAHTHE BanyTe y OymyhHOCTH, ayTopuMa je
Moryhe ynmyTuTH HeKOJIHKO KpuTHKa. Ca CTAaHOBHMINTA LIEHTPATHE OaHKe nU3-
JlaBaolla, MHTEPHAMOHAIM3AllMja BATyTe HUje YBEK MMOXKEJbHA, IITO jJaCHO
MOKa3yje MCTOpHja HeMadKke MapKke W jamaHckor jeHa. majyhwm y Bumy
TaKTUYHOCT Ca KOjOM KMHECKa BJaJa MPUCTyNa MHTEPHAIIMOHAIN3AIN]H
peHMUHOMja, HHUje U3BECHO Ja he, He3aBUCHO O TPXKHUIITHUX TPeIycioBa
KOje ayTOpH pa3Marpajy, KMHEeCKa BJiajia YCBOJUTH Mepe Koje Cy HeOll-
XOJIHE J1a ce MPEOKpeHe BHUILEeNCIeHHjCKa JoMHuHanuja nonapa. C TuMm y
Be3M, nopeleme KOPUCTH M PU3MKa KOje MHTePHALMOHAIH3AIja BalyTe
co0OM HOCH Y KEbH3H j€ M3JIOKEHO KPAaTKO M HeTperieaHo, 0e3 Heomxo/-
HE KOHTEKCTyalH3allfdje 3a CBaKy CTyauja ciaydajeBa. Takohe, y KBH3H
HUje oOpaljeHO 3aHUMIBMBO MHUTAKE JIa JIU PA3IUYUTE YIIOTE KOje jemaHa
BaIyTa MOXe Ja uMma y MehyHapomHuM ¢UHaHCHjaMa, a Koje HEpeTKo,
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aJy He U YBEK, U]y 33jeIHO, COOOM HOCE PA3IUYUTE MOCICTUIIC 32 3eMIbY
n3naBaora. To je moceOHO pPeNeBaHTHO Y KUHECKOM MPUMeEPY KOjH jacHO
MmoKasyje na JAOMHUHAIlMja BajdyTe MOXKe na Oylae orpaHndeHa Ha caMo
jenHy yInory, mormyT MeljyHapoiHe TProBHHE.

Kpamurer ananmse y cTyndjama ciydajeBa JOAATHO je AeTpaarpao
OIIITH YTUCAK O KEbU3U. YMECTO pa3MaTparma Jia 1 eBpO WIN PEHMHH-
Om mMajy TOTEHITHja] Ja MOCTaHy AOMHWHAHTHE Banmyte y OymyhHocTw,
YUHU C€ JIa je TPaBO MHTAmE 3aIlTo OHE TO Beh HuCy mocTane ¢ 003u-
pPOM Ha BEIMYUHY W CTOIE PAcTa eBpPOIICKE M TOCEOHO KHHECKE MPUBPE-
Jie Y TIPETXOIHUM JielieHrjaMa. Makap METOJONOIIKH, JIaBambe OJroBopa
Ha TO MHTAKhE MOIVIO OM J1a MMa JIAJIEKO Marbe eleMeHara CIeKylaluje y
nopehery ca aHaTM30M y MOCICAKBUM MOTIIaB/bHMa KIbUre. A ako ce 3a
TpeHyTaK 3ayCTaBUMO Ha mpeaBubhamy OymyhHOCTH, a CHeKynamuja Ham
HUje CTpaHa, OHJA CE CAaCBUM HM3BECHO Hamehe MUTame ylIore KpHIITO
(muruTamHNX) BamyTa y MehyHapomHHM pa3zMepamMa u pactyher onmrumms-
Ma TPXKHINTA KOje, KAKO Ce YMHH, HeMa YIOPHUIITE Y OHHM ocoOMHaMa
KOje Cy IeHTpaHe OaHKe, TPTOBIM U HHBECTUTOPH TPAXKWIH Yy BaIyTaMa
KOjUMa Cy TOKJIamhalli TOBEPEHEC Y Pa3IMUUTHM HCTOPHjCKUX €IoXaMa.
Crora, oBa KibUI'a UMa Ba)KHE UMILIHKAITH]jE 32 ()EHOMEH KOjH Y TOCIIOB-
HUM, HayYHHM U PETYIaTOPHUM KPYrOBHMa MOJAKO Mpena3u u3 cdepe
aNTEPHATUBHOT Y ,,,,MEJHCTPUM®‘, HAKO O heMy y KIbH3U HHjE¢ OWIIO peUn.

OBO HHje BeNHMKa KIUTA, MM HBEH EMIHPHjCKU [€0 CHTYPHO
3aBpeljyje HEKONWKO BaKHUX MyONHMKaIlFja y YacollMCMMa MOHETapHe
exoHoMuje. Pazodapame unraona O BEpOBaTHO M30CTANO J1a Cy CE ayTo-
pu 3aycTaBmwin Ha TomMe. OCHM Tora, KIbUTa je 3aHUMJBbHBA YTOJHKO IITO
nonceha Ha Moh reHepanmM3anmje NOjeIMHUX €KOHOMCKHUX HJIeja, lbUXOBY
TPaHCLEICHTHOCT KPO3 BPEME U Pa3ININTE TUCIUIIIHHE.
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HANS ANKUM
(1930-2019)

Y Amctepnamy je 3. jyHa y 89. ronnHH peMHHYO TIpodecop eMe-
puryc Xauc AukyMm (Johan Albert Hans Ankum), noxrop honoris causa
Yuurep3urera y beorpany u jeman on Hajpehux mo3HaBajalia pUMCKOT
npaBa JaHaimbuie. Kpacumu cy ra u3y3eTtHa pajgHa u )KMUBOTHA €HEpruja,
OLITPOYMHOCT, BEJIMKH TOBOPHUYKH Jlap, CHTy3Wja3aM M MHCHOHApCKa
nmocBeheHOCT TpaBHO] UCTOPHjH, TIOCEOHO OUyBamy W IIHPEHY YTHIAja
puMcKor mpasa. [lpyxespyOuB, MpUCTyNadaH M BEJIUKOAYIIAH, UMao je
orpomat 0poj nMpoeCHOHATHIX U NPHjaTe/bCKIX KOHTAaKaTa IIUPOM CBe-
ta. CBe TO HHje JOBOJHHO Ja OIUIIEMO jeIUHCTBEHY JIMYHOCT TOT XO-
JIaHJCKOT KopHdeja MpaBHE POMAHUCTHUKE.

Naxo je nHajcrapuju XomaHiucku yHuBep3uteT y JlajaeHy Omo Ba-
JKaH 32 HErOBO YCaBpIIABAKE M MOYETKE akaJeMcke Kapujepe (Ty je Ouo
TpH TomuHe Tpodecop), UMaK je HeroB npoheCHOHATHN KUBOT Y POIHO]
Xomananju 'y HajBehoj MepH IMOBE3aH ca YHHBEP3UTETOM Yy AMcTepra-
My (Universiteit van Amsterdam) u IlpaBaum Qaxynrerom (Faculteit der
Rechtsgeleerdheid). Ty je ctymupao u muruiomupao (1948—-1953), a 3arum
Joktopupao 1962. rogunHe, onOpaHUBIIM Te3y O HCTOPUjH MayldjaHCKe
Tyx)0e (De geschiedenis der , actio Pauliana®, ¢ pe3umMeoM Ha ¢paHILy-
CKOM je3uky). Ha ToMm yHuBep3uTeTy je paauo IMyHHX TpHUAECET IOAuHa
(1965-1995) xao mpodecop puMCKOT TIpaBa, MpaBHE HCTOPHjE W TPaBHE
MarMposIoruje, CBE JIOK HUje OTUIIA0 Y TICH3U]y Kao mpodecop emeritus.
buo je med Karenpe, nekan y nea manmara (1976-1978, 1990-1992) u
npopekTop YHuBepsutera y Amcrepaamy (1979, 1984. u 1985). Kana je
nomrao Ha ¢akyarer 1965. ronune, ogMax je 0cHOBao Kyl JbyOuTesba aH-
THYKE UCTOpHje U mpaBa Forum Romanum, OPraHU30Bao je eKCKypauje U
OpojHE ceMuHape, YTOCTHO je MHOTE cTpaHe mpodecope W HaydHHKe. bro

Aytopka je pexosru npodecop Ilpasnor ¢axynrera Yausepsurera y beorpany,
polojac@ius.bg.ac.rs.

338



Cehama (cTp. 338-344)

j€ MEHTOp y M3pajyl JOKTOPCKUX Te3a JaHacC YIIEAHUM XOJaHACKUM poMa-
HUCTUMA U TpaBHUNUMa (Hartkamp, Jan Willem Tellegen, Olga Tellegen
Couperus, Laurens Winkel, Boudewijn Sirks, Eric Pool, Noordraven etc.).
Jok je 6uo axtuBaH mpodecop, HEMPEKHIHO ce OOpHo, amu U HU300pHO
3a CTaryC PUMCKOT IpaBa W MpaBHE HCTOPHUje Y KYPUKYIyMY IMpPaBHHX
cryauja. On 1986. ronune uiaH je XonaHACKe KpaJbeBCKe akaJleMuje Hay-
ka. Kpareuiia Xonanauje ra je ofitukoBaiia opjieHoM Buresa pena Xomana-
cKux J1aBoBa 1992. ronune.

Berosa Kapnjepa MehyTuMm, nanexko je mpeBasmiiazuwiia OKBUDE
XOJ‘IaH,Z[I/IJe OH je y mpaBoM CMHCIY T€ pedd OHMO HOBEK 3a KOra HHCY
nocrojane rpaxuie. OIIHYaH MO3HABAIAL CTPAHUX je3UKa (Tequ je ro-
BOPHO (PpaHIyCKH je3uK, MoceOHO HakoH crenujanuzauuje y Ilapusy,
KOja ra je TpajHO Be3asa 3a ()PaHIyCKHU je3WK U KyATYpY, alld 1 HEMadKH,
EHIVIECKH, UTATUjaHCKH U TIIMAHCKH), XaHC AHKYM je, moueBmm ox 1965.
TOJIMHE, He3ayCTaBJFHBO IIYTOBAO MO CBeTY. buo je roctyjyhu mpodecop
Ha OpojHuM yHuBep3uteTtuMa y EBponw, JyxxHoj Adpuuu, CjenumeHum
AwmepuukuM /[IpxaBama, JyxxHoj AMepuuu u 'y Jamany.

HeymopaHn je 6uo 1 Kao akTHBaH y4eCHHK OpOjHUX KOH(epeHUHja
W ceMuHapa, Koje je caM OpraHM30Bao WM HX je mocehuBao u o1 Kojux
HUje OAyCTajao HHU OHJA KaJa Cy My TO 3[paBJbe U TOJUHE je[Ba JOIyIL-
tanu. berosa xoHueHTpanuja u OyJHOCT 3a BpeMe u3jlarama, 4ak 1 Kajua
Cce YMHWIO Jia CliaBa, [a 3aTUM HEroBa MUTama U JKUBA, MOACTHUIIAjHA
JIUcKycHja, 0e3 jkeJjbe M HaMepe Jia c€ HaMETHE Kao ayTOpUTET, CBE TO je
OJUTMKOBaJIO aTMocdepy KoH(pepeHIrja U ceMUHapa Kojuma je Xanc AH-
KyM JIaBao jeINHCTBEH M HETMIOHOBJHUB TOH.

SIHDA (Société Fernand de Visscher pour ['Histoire des Droits de
["Antiquité), mel)yHapoqHO APYIITBO 32 MCTOPH]y aHTHYKHX TpaBa, OCHO-
BaHo y bpuceny nHuumjatnBoM Benmkor Oenrujckor pomanucre depHana
ne Buepa, 3ay3umana je moceOHO MECTO Ha JIMCTH HErOBUX MPHOPHTETA
U y BeroBoM cpiy. buo je HeopManHu KOOpAMHATOP W Spiritus movens
TOT HajAEMOKPAaTHYHHUjeT CKylla POMaHHCTa W MPaBHUX HCTOpUYapa, Koje
je ¢ mpaBOM caM Ha3uWBao societas amicorum. Huje mpomyiirao HUjeIHO
3acename, CBe 10 OoHOr ojpkaHor y Kpakony, y jecen 2018. rogune. Ue-
CTO je MCTHIA0 a MY je PUMCKO IpaBo OMOTYHMIIO Jja CTeKHe MpujaTesbe
IIMPOM CBETA, JbYJIC KOje HUKa/a He OM Cpeo Ja Huje OWII0 pUMCKOT TIpaBa.

Hberora HaydHa KOMIIETEHIMja W YA Te U3y3eTHa meljyHapomHa
aKTUBHOCT KBaJM(HUKOBAJIM Cy ra ja Oyie 4iaH penakiyja OpojHUX po-
MaHHCTHYKUX H MpaBHOMCTOpHjcKUX yaconuca (IVRA, RIDA, Orbis luris
Romani, Seminarios Complutenses). buo je y Hay4HOM DPYKOBOJCTBY
poMaHucTHukux apymrtaBa, Centro romanistico Copanello, Academia
Constantiniana, Consortium Gerard Boulvert. OBo nocnenmwe J0aeJbyje
MPECTHKHY Harpaay MIIQJIUM HaydYHHUIIMA 32 HajOOJbY MPBY MOHOTpadujy
u3 obnactu puMckor mpaea. PenoBHo ydecTByjyhu y xupHjy 3a noaeny
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Te MPECTHIKHE HArpajie, OH je yYBeK Ouo ymyhieH y paj Miaagux pOMaHKHCTa
KojuMa je 0o moceOHO HAKIIOKEH, TIOMarao UM U IMOJCTHUIIA0 UX C BEJH-
KUM CHTY3Hja3MOM.

OcBpHYTH ce Ha onyc XaHca AHKyMa, CYMapHO Y OBOj MPHJIUIIH,
BeoMa je Temko. LIlupok crmekrap HBeroBor Hay4HOT UCTpakuBama, Opoj
paznoBa M BUXOB KBAIMUTET 3aCiIyKyjy MoceOHy aHaiuu3y W npukas. JJok-
TOpCKa JucepTanyja 0 UCTOPHjH NaylIHjaHCKe TyOe HEeCBaKUAAIIEr je
oOuma u ayOuHe U 00yxBaTa LEJOKYIHY HUCTOPH]Y Y OKBUPY aHTHYKOT
PUMCKOT TIpaBa, a 3aTUM PELEMNLH]jy, OYEBIIN Ol CPEAEr BeKa CBE 10
MOZEPHOT mpaBa. Y KacHHjoj a3y JOMUHHMPAjy WiaHIM 00jaBJbUBaHU Ha
XOJIaHJCKOM, (PpaHIlyCKOM, EHITIECKOM, HEMAaYKOM, UTAJINjaHCKOM U IIIIaH-
CKOM je3uKy, y npecTwxHuM udaconucuma (IURA, RIDA, Index, Labeo,
Zeitschrift der Savigny Stiftung, Tijdschrift voor Rechtsgeschiedenis,
Revue historique de droit francais et étranger, Fundamina etc.) u 6pojHUM
JIpyruM myOnuKalujaMa ca KOHIrpeca Wi 300pHUIMMA y YacT KoJlera po-
MaHHCTa ¥ IPaBHUX UCTOpHYApa. Y3 MPUKa3e KIbUTa, HEKPOJIore U Ipyre
TEKCTOBE, YKyIaH OIyC CBaKako mpenasu Opoj on 350 Gubmuorpadcekux
jeaununa. Morno 6u ce pehn HauenHo na je BehMHAa HErOBHUX 4YJIaHAKa
nocBehieHa MPUBATHOM PHMCKOM IIpaBy M3 KJIacHYHOT mepuona. tberos
NPUCTYN je 3aCHOBAaH Ha M3BOPHMA, YECTO Ha MOjeIWHaYHUM (hparmeH-
TuMa u3 JyctuHujaHoBe koaudukanuje, npe ceera u3 Jurecra, kKoje oH
TyMayH jaCHUM jE€3WKOM W Ha CHCTEMaTH4aH Ha4yWH, Mokaszyjyhu caB cBoj
TaJeHaT U KPEaTHMBHOCT, BUPTYO3HOCT y €r3ere3u TEKCTOBA KJIACHYHHUX
PUMCKHX IpaBHUKA. YeCcTO MHCTUTYTE PUMCKOT IPUBATHOT MpaBa, Hapo-
YUTO UMOBHHCKOT, IOBOJM Y BE3y C MOAEPHUM NPABHUM CHCTEMUMA.

CB0j 0OiHOC TIpeMa PUMCKOM IpaBy XaHC AHKYM je Y jelTHOM CBOM
obOpahamy o0jacHHO Ha cienehu HavMH:

During nearly sixty years I worked mainly in the field of
antique Roman law, which we call often , droit romain romain*
to distinguish it from medieval Roman law... I studied Roman law
from the XII Tables to Justinian's legislation as a student, as a
promovendus, as an assistant, as a lecturer, as a professor during
32 years and as an emeritus. One could wonder whether there
came never a moment of ,,déja vu‘* or of diminishing interest in
the sources of Roman law. I have now still eight minutes to explain
you why I had, apart from the hours dedicated to the translation of
long postclassical imperial constitutions for the Dutch translation
of the Corpus Iuris Civilis, in sixty years never a boring moment,
when I was busy with Roman law. The main reasons are the
astonishing richness of thoughts and solutions formulated in the
works of the classical Roman lawyers of the first three centuries
A.D.— preserved to us mainly in and partly outside of the Digest
— and the impressing high level of their reasoning. (Ankum, Hans.
2008. Address pronounced in Charles University Prague on 7th

340



Cehama (cTp. 338-344)

April 2008 after having received the degree of doctor honoris
causa in legal sciences. Orbis Iuris Romani 12: 117-120).

[ToBomom 65. pohenmana mpodecopa XaHca AHKyMa U HErOBOT
o/UlacKka y TeH3Wjy, KoJlere M MpujareJbd, €MHHEHTHH POMAHHUCTH W
NpaBHU HMCTOPHYApU TOCBETHIM Cy MY JIBOTOMHY 30HMpKYy 4YilaHaKa —
Robert Feenstra, Arthur S. Hartkamp, J. E. Spruit, P. J. Sijpesteijn, L. C.
Winkel (eds.). 1995. Collatio iuris romani, études dédiées a Hans Ankum
a ['occasion de son 65e anniversaire, 1-11. Amsterdam: J.C. Gieben. Y
0] je 00jaBJbeHa OMOIIMOrpaduja BHEroBUX pajoBa koja je 10 1994. ro-
JIMHE, TO JeCT J0 BEroBOr ojjiacka y neH3ujy, Opojana 234 oubmuorpad-
CKE jeMHHMIIC.

Y Hanysmy je 2007. romune, y uznaBadukoj kyhu Jovene editore,
o0jaBJreHA aHTOJIOTHjCKa 30MpKa ox 25 m3abpaHux wiaHaka XaHca AH-
KyMa Ton Ha3uBOM Extravagantes, Scritti sparsi sul diritto romano, y
enuIju Antiqua, y X0joj ¢y o0jaBJbeHa YKyIHO 93 nena HajyIIeTHUjUX
pOMaHHUCTa W MpaBHUX HCTOpHYapa. Y Toj 30WMpIM ce Hajlla3W M HacTa-
Bak OmOIMorpaduje — Crucak pajoBa Koje je OH 00jaBHO TIOYCBUIIH O]
1995. romuue ma nmo m3nacka mybnwkaruje. Ilo mpupomm cTBapu, oBie
je o0jaBibeH camMO Malld /IO pajioBa M3 FHETOBE HEMPECYITHEe paano-
Hune. M3abpann cy HEKH OJf HajIO3HATHjUX UJIaHakKa, Kao INTO Cy OHHU
o mpupoau JyCTHHHjaHOBE Komu(pHKaIje', 0 YyBEHOM PHMCKOM IIpaB-
HuKy [lanuHujaHy?, O TPaBHOM TIOJOKAjy MaJoJeTHHKA®, mpoliemy
eBHKIMje*, MPaBHO] MPUPOAN aKBUIIMjaHCKE TyXOe’, TabelMOHUMA Kao
NpeTeur JaHallbhX HoTapa,® 3Hauewy u3pasa favor libertatis y neauma
KJTACHYHHUX PUMCKHX MPaBHHUKA' WK O PELENIUjH PUMCKOT MpaBa y HO-
BOM XOJIaH/ICKOM ['paljaHCKOM 3aKOHHKY.®

Kao naypear narpane Ursicino Alvarez, Xaunc AHKyM je 10610 y
[lImanuju 1 Opyry aHTOJOTH]CKY 30MpKy CBOjuX pamoBa. 30upka on 15
HEroBUX WiIaHaka o0jaBieeHa je y Manpuny 2014. roguee moa Ha3MBOM

' La ,codification de Justinien était-elle une veritable codification?, Was
Justinian's Corpus Iuris Civilis a Codification?

2 Pap. D.21.2.65: the legal Position of two Heirs who sold a thing mortgaged by
the Deceased; La laconisme extreme de Papinien.

3 Le minor captus et le minor circumpscriptus en droit romain classique; Gab es

im klassischen romischen Recht eine exception und eine replication legis Laetoriae.

4 Alcuni problemi concernenti la responsabilita per evizione del venditore nel
diritto romano classico; Problemi concernenti 1'evizione del compratore nel diritto ro-
mano classico; Eviction of servitudes in Roman law; La responsabilité du vendueur pour
eviction dans le cas de sous-aliénation on droit romain classique.

3 El character juridico de la action legis Aquiliae en el derecho romano classico.
Les tabellions romains, ancétres directs des notaires modernes.

6
7 L'expression favor libertatis dans les travaux des jurists classiques romains.
8

Romisches Recht im neuen niderldndischen Biirgerlichen Gezetzbuch.
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Nueva antologia romanistica y emuunju Coleccion Premios Ursicino
Alvarez mo3HATOr MIMAHCKOT M3/1aBada (Marcial Pons). Antonoruja cau-
pxu u Ooubnmorpadujy pamoBa kKoja caga Opoju 327 OGubmuorpadckux
JEeIVHHMIIA, OHOCHO pajoBa o0jaBJbeHUX y mepuomy on 1952. mo 2013.
TOJIHHE.

BberoB HayuHu JompuHOC, yINIen W YTHIA] KOje je uMao y Mehy-
HApOJIHOj AKaJeMCKOj 3aje[JHUIM PE3YJATUPAIU Cy CTULAKEM JOKTOP-
ata honoris causa Ha celnaM YHUBep3uTeTa U TO Ha: Aix-Marseille y
®pannyckoj (1985), Vrije Universiteit Bruxelles 'y benruju (1986),
Bochum, Ruhr Universitdt y Hemaukoj (1995), Yausepsutety y beorpany
(2005), KapnoBom yuusepsurery y [Ipary (2008), Univesidad de Murcia
y UInanuju (2015) u UNWE Sofia y byrapckoj (2015).

XaHc AHKYM je Tajuo KoJieTHjalHe OJHOCE M TpHjarebCcTBa ca
MHOTUM Kojierama ca Hamier Qakynrera, aiu u u3 Hosor Canma, Humia,
KparyjeBiia, a ¥ ca Apyrux yYHUBEp3UTETa TaJAllkbE 3ajSAHUYKES 3eMJbC
Jyrocnasuje, u3 [oaropune, Crunra, bamanyke, Ckomnsba.

Iberosa Be3a c I[lpaBauM dakynreTom YHmHBep3utTeTa v beorpamy
BeoMa je jayra u Oorara. [Ipodecop Xanc AHKYM je TO CYMHPAO y CBOM
KpaTkoM obOpahamy NPUIIMKOM J0fiesie JOKTOpaTa honoris causa Ha cBe-
JaHOCTHU ofpkaHoj 21. oktoOpa 2005. ronune y Pextopary YHuep3utera
y beorpany:

My contacts with colleagues in Belgrade started with
Dragomir Stojcevic who, after having read a paper for the
Amsterdam Roman Law Group called ,, Forum Romanum *“, founded
a ,,Forum Romanum* in this town that will celebrate tomorrow its
seventh lustrum. There were early contacts — and there still are
contacts — with Madame Jelena Danilovi¢ who read in the nineteen
sixties at the congresses of the , Société d Histoire du Droit*
vivid papers on the old private law of Dubrovnik and who came
several times for lectures of Roman law to the Netherlands. With
my friend Obrad Stanojevi¢ my contacts started thirty years ago;
the first point of common interest was the Roman lawyer Gaius
on whom he wrote an interesting book defending Gaius" excellent
qualities as a lawyer, the French version of this book appeared
in the Netherlands. The mixed friendly and scientific connections
continued with younger colleagues as Sima Avramovi¢, one of the
rare specialists on old Greek law, Miroslav Milosevié, a learned
Romanist whom you can only meet in Belgrade, Milena Polojac,
who wrote her thesis on the actio de pauperie partly in Amsterdam
and Zika Bujukli¢, for whom I followed during many years
everything that was published on Roman republican legislation.
(Ankum, Hans. 2005. Connections in Roman Law between
Amsterdam and Beograd. Orbis iuris romani 10: 263-264).
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3anarameM XaHca AHKyMa MoHorpadwuja o ['ajy Hamrer npogecopa
O6pana CranojeBuha objaBibeHa je y Amcrepnamy 1989. roqune Ha ¢pan-
myckoM jesuky (Stanojevi¢, Obrad. 1989. Gaius noster: plaidoyer pour
Gaius. Amsterdam: J. C. Gieben y okBupy enuuuje Studia amstelodamensia
ad epigraphicam ius antiquum e papyrologiam pertinentia). O06pan
CranojeBuh je KacHHje, y CBOM WiaHKy nocBeheHoM XaHCYy AHKyMYy
(Stanojevi¢, Obrad. 1997. Gaius and Pomponius. Notes on David Pugsley,
RIDA XLIV: 333-356) nanmcao:

For our Hans I have always felt an admiration and, by time,
friendship and gratitude. Admiration for his energy, his ability to
answer promptly all correspondence by handwriting (not always
legible, though). For his skills to teach young Romanists how
to survive within the Ocean of the literature and how to use the
Digest. Friendship and gratitude for his extrovert and kind nature
and for his readiness to help. He has not only offered me to publish
my book on Gaius, but he has personally corrected my French
(minus quam perfect) and has asked another noble character of
our Society, Jacques Michel to give me a hand in that respect. His
club Forum Romanum was shown nice results in the last 30 years
of existence. Hans has visited our club in many occasions and has
spoken about Hugo Grotius, commodatum, praetorian ownership
and other topics. This paper... I am dedicating to Hans ANKUM,
to HANS NOSTER.

Kana je nama 3emipa 1993. roguae Ouna mon Mel)yHapoHUM CaHK-
1yjamMa, XaHc AHKyM, TaJia TJIaBHU OpPraHu3aTop MeljyHapoaHOT KOHTpe-
ca SIHDA y Amcrepnamy, omoryhuo je Bu3e U 00e30e110 CBE TPOIIKOBE
3a Hale mpogecope, HaCTaBHUKE M capaJHUKe.

Crotune, n1a 1 Xubajie GOTOKOMMPAHUX CTPAHHIIA JIUTEPAType ClIao
je cBuMa kojuMma je To Ommo morpedHo. OH je To pamwo caMm 3a (POTOKO-
IMAPHOM MAIIIMHOM, a KOBEPTE KOj€ j& aApecupao CBOJUM IPETIO3HATIFUBIM
PYKOIIHCOM CTH3aJie CY Ha CBE CTpaHe CBeTa, CBUMa OHMMa KOojuMma cy Owmie
motpebHe U Te ce ocehao HemocTarak JuTeparype. YKIAmao je CBe Tpe-
IpeKe Ja O J0IIao 0 KOHAYHOT IiJha. AKO HHUje MOTao Ha JPYTH HAYUH
na nohe o auTeparype, cam je KyroBao KIUTe W CJIA0 WX Ha ITOKJIOH.

Heka ox cBojux HajycnemHHjUX TpelaBama, Koja je MpeTodno y
4JIaHke, 00jaBHO je KoJ Hac, y Tajammko] apxasu Cpouju u Lpuoj [opu
n 1o: Ankum, Hans. 2001. Was Justinian's Corpus iuris civilis a codifi-
cation? Zbornik Pravnog fakulteta u Podgorici 32: 9-22; Ankum, Hans.
1/2006. Rescripts of Roman emperors promulgated until the end of the
reign of Diocletian in 305 A.D. 360opuux Ilpasnoe gpaxynmema y Hogom
Caoy (Collected Papers Novi Sad Faculty of Law, Serbia and Monte-
negro) 40: 9-18; Ankum, Hans. 2007. Extravagantes, Scritti sparsi sul
diritto romano. Napoli: Jovene editore.
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Csera Tora, Ka0 ¥ MHOTHX JPYTHX JieTaba, ca 3axBaiHomhy cy ce
npucehanmu Cuma ABpamosuh, XKuka Byjyknuh u Munena [lonojan npu-
ToJI0M KOMeMopaIlije Kojy je opranu3oBaia Karenpa 3a mpaBHY UCTOpH]Y
HEKOJIMKO JlaHa HAKOH IITO je MPUMKJIA TYXHY BECT O OJJlacky XaHca
Ankyma.’

CTy,Z[I/IJCKI/I OopaBak y AMCTepz[aMy KpaJeM 1995. u nouetkom 1996.
rofuHe OHO je HECYMIbHBO HAJMHCIIMPATUBHU]H MOMCHAT M MCKYCTBO Ha
MOYETKy Moje akajeMcke kapujepe. CBakoqHeBHU OopaBak y OuMOIHOTE-
1m amcrepaaMckor [IpaBHOT dakynTeTa y Kojy je pemoBHO Mo7a3uo XaHC
AHKYM, AUCKyCHja O MOjOj JOKTOPCKO] T€3U U HETOB HauMH onxolema, y
KOjeM HHje OHMJIO HU TPYHKE OJIHOCA BEIMKOT ayTOPHUTETA, C jeIHE CTPaHe,
U TIOYETHHKA, C JIpyre CTpaHe, HEeroB MO3UB Ja OAPXKUM IIpeaaBame Ha
amcrepaamckom Dopymy, cBe je To 3a MeHe OMO BEJIMKH MHTEICKTYaIHU
nozactuilaj u noapika. OHa ce HacTaBWiIa U Jlajbe, Ha KOH(epeHjamMa u
CeMUHapUMa, ’EerOBUM ydemheM y KOMUCH)H 32 0I0paHy MOje TOKTOPCKe
te3e Ha [IpaBHOM dakynrtery y beorpany, momohu npunrkom npumnpeme
KIbUTE 32 00jaBJbUBAbC Ha CHIVIECKOM jE3HKY, a OHJa M Y HajTEKUM Tpe-
HyIIMMa Moje akaieMcke kapujepe. CBe Cy TO MOMEHTH KOjU C€ HUKaJa
He Mory 3a0opaBuTH. CBOjUM IIPHUCYCTBOM OH j€ HETPOLECHHUBO 000raTHO
Moj *uBOT. CBOjy 3aXBaJIHOCT M BEJIMKO TOIITOBAKE TPYAHIIA CaM ce Jia
MOKa)KeM PEIOBHIM KOHTaKTOM, HAPOYUTO THCMEHOM KOPECIOH/ICHIIN]OM
KOja HHUje TpecTala A0 NOCIeAmbHUX AaHa HBEeroBOr KHBOTA.

IMpodecopa Xanca Ankyma mnamMTuheMO Kao BEJIHMKOT pPOMAaHH-
CTY, BEpOBaTHO MOCIEIHET BEIUKOT MPEACTABHUKA YINIEIHE XOJIAH/ICKE
pomaHucTHKe. HberoBa HaydHa 3aocTaBIITHHA ocrahe remepammjama jia
nonceha Ha wmeroBy (acuuHaIMjy CyNmepHOpHOIINY PHMCKOT TpaBa, Ja
Hac y4M BELITHHHM er3erese, jacHohu u cucremarnynocty. [lamruhemo ra
W Kao BEJMKOT MpHjaresba Koju je OMo ca Hama y cpehHuM TpeHynuMa,
aJv 1 OHJIa Kaja je ouso Temiko. Hberopa OpojHU cenapartu ¢ mocBeTama u
MUCcMa TFcaHa CeUpUIHIM pyKorrcoM octahe Kao yCIIoOMeHa Ha 4oBe-
Ka KOjU je Kao PETKO KO rajuo MpHjaTesbCTBA M MHTEPECOBAO CE MCKPEHO
3a )KMBOTE CBOjHX IIpHjaTeha M BUXOBUX MOPOIHIIA.

Hu ronune HM 30paBCTBEHM MPOOIEMH HHCY MOINIH 3ayCTaBUTH
XaHca AHKyMa J1a J)KMBU JKUBOT KakaB je Boyieo. M majbe je mwmcao, of-
JIa3M0 Ha KOHTpECe, CTa0 MUCcMa IpHjaTeJbuMa, a lheroBa Hajpeha crpacr,
KJIaCMYHA MYy3WKa, Omia My je yBek curypHo yrouumre. C BHOM je OT-
WIIa0 y BEYHOCT HAKOH IMOCIEImher 0l OpOjHUX KOHIIEpara KOjH je CIy-
mao y cBojoj omuibeHoj Concertgebouw. BberoBa HENOHOBJFUBA JIMYHOCT
ocrahe y cpiyMa CBHX OHUX KOjUMa je BEJIMKOAYIIHO IIOMarao U KOjuMa
je oboraTtno XMBOTE. A TaKBHX je MHOTO.

Karenpa 3a mpaBHY HCTOpH]jy ofprkaia je komeMopalujy nocseheny npodecopy
Xancy Aakymy 11. jyna 2019. ronune.
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Ananu Ilpasnoe gaxyimema y beoepady 00jaBibyjy TEKCTOBE Ha
CPIICKOM U CHIJICCKOM jE3HKY.

AyTopu 3a7pxKaBajy ayTOpPCKO IIpaBo Ha cBOMeE neiry. Mehytum, yc-
7I0B 3a o0jaBspuBame y Ananuma Ilpasuoe ghaxyimema y bBeoepady jecte
Jla ayTOpW H3[aBady J03BOJI€ Aa 00jaBJbMBHU JIEJIO, 1a TapaHTyjy MPaBO
na he Ananu 6uTH HaBeNEeHW Kao W3BOPHU M3JaBad y CIIy4ajy TTOHOBHOT
o0jaBipHBama M J1a HEHCKJBYYHBO YCTYIE OBJamheme Ha YMHO)XKaBambe
Te oBnamheme Ja Ce TEeKCT YYMHU JIOCTYITHUM jaBHOCTH WM Ja C€ JIUC-
TpuOynpa y cBuUM obOnmmuMa W Menujuma. O0jaBJbeHH TEKCTOBU Ce
TUCTpUOyHpajy MmoJ yciaoBuMa smieHIe ,,Creative Commons Attribution
4.0 International License (CC BY)™.

[Ipenajom Tekcra, ayTop u3jaBibyje Aa TEKCT HHUje HU 00jaBJbeH HU
npuxBaheH 3a o0jaBspuBame Te na Hehe OuTm mpenar 3a 00jaBIpHBaEE
OmII0 KOM JIpyroM Menujy. AyTop Takohe u3jaBibyje 1a je HOCHIIaI] ayTop-
CKOT TIpaBa, Jla je o0aBemTeH O MpaBuMa Tpehux JHIa U J1a je UCITyHHO
3axTeBe KOjH MPOM3JIa3e U3 THX MpaBa.

IIpujem cBux TekctoBa Ouhe MOTBpHEH E€NEKTPOHCKOM MOIITOM.
Penakuuja he pasMorputu mogoOHOCT CBHX pajoBa Ja Oyny MOIBPTHY-
TH TIOCTYIKY peleH3upama. [1o1o0HN TEeKCTOBH IMIajby c€ Ha ABOCTPYKY
AQHOHUMHY DPELCH3H]Y.

Wndopmanuje o ypeannuxoj nomutuuu Awana Ilpasnoe ¢haxyn-
mema y bBeoepady Buneru Ha: ojs.ius.bg.ac.rs/index.php/anali/about/
editorialPoliciest#open%20AccessPolicy.

Ako xenuTe a ipeaare cBoj pan Auwaruma Ilpasnoe axyimema y
Feoepady, monumo Bac na nparure cieneha ynyTcTaa.

AKo mpenajeTe paa Ha SHITICCKOM jE€3WKY, MOJUMO Bac Jla IpaTUTE
moce0HO YIyTCTBO KOj€ je AOCTYITHO Ha: ojs.ius.bg.ac.rs/index.php/anali/
information/authors.
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Pykomuc Tpeba na O6yne ypehen Ha cnenehn Hauwh:
1. HacioBHa cTpaHa,

2. amncTpPaKT U KJbyYHE peud,

3. pyKOIIHC W CHHCaK JIUTeparype,

4. nmopauu, Tabejie U CIIHKE.

1. HACJIOBHA CTPAHA

HacaoBHa CTpaHa pykomuca Tpeﬁa aa Caapixku caenehe mogarke:

— HAaCIIOB TEKCTa,
— HMe, Ipe3uMe, TOAMHY poliera U apuiIujanrjy CBHX ayTopa,

— TyHy ajpecy 3a KOPECIOHJCHIM]y M aJpecy eJIEKTPOHCKE MO-
mIre.

AKO je TEeKCT KOayTOPCKH, MOJIMMO Bac Ja JOCTAaBUTE TPaKeHe I0-
JTaTKe 3a CBAKOT ayTopa.

2. AIICTPAKT U KJbYUHE PEUU

TexcTy MpeTxoau arcTpakT KOjH je CTpOoro orpanudeH Ha 150 pedn.
ArcTpakTt He cMe na caapxu Heonpehene ckpahenurie nwim pedepenrie.

Moaumo Bac JAa HAaBCACTC ICT KIbYYHUX PCUU KOje Cy NpUKIaAHC
3a UHACKCUPAC.

PanoBu Ha cprickoM je3uky TpeOa Ja cagpie alcTpakT U KIJbY4YHE
peyH U Ha CPIICKOM M Ha CHIVIECKOM je3WKy. Y TOM CIly4ajy, aliCTpakT U
KJbyYHE peul Ha CHIVIECKOM je3WKy TpeOa /Ja ce Haja3e M3a CIHCKa JId-

Teparype.

3. PYKOIIMC U CITMCAK JIMTEPATYPE

360r aHOHUMHOT peucH3upama, UMCHA ayTOpa U lbUXOBEC UHCTUTY-
NUOHAJIHC MPUITAAHOCTHU HE Tpe6a HAaBOAWTU HA CTpaHHIlaMa PYKOIIUCA.

TekcroBu Mopajy na Oyny Hanucanu y cienehem dopmary:
— BeNWYMHaA cTpaHuie: A4,

Mapruue: 2,5 cm,
— ont: Times New Roman,

pasmak u3Mel)y peroBa y maBHOM TekcTy: 1,5,
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— pasmak u3mely penosa y ¢ycaorama: Easy,
— BENWYHMHA CJIOBA Y TIIABHOM TEKCTYy: 12 pt,
— BeNWYMHA cloBa y gycHoTama: 10 pt,

— HyMepalyja CTpaHMIA: aparcku Opoj Y NOHmEM JECHOM YTy
CTpaHHIIE.

Hpyre aytope Tpeba HaBOAMTH MO MMEHY M NMPE3UMEHY Kaaa ce
npeu 1yt nomumy (Ilerap Ilerposmh), a 3atuM camo MO TIPE3UMEHY
(ITerposuh). He Tpeba naBomuTH ,,ipodpecop®, ,,ap®, ,.I.“ HUTH OWIIO Kak-
BE TUTYJIC.

Cee cimke u Tabene Mopajy na Oydy TMOMEHYTE y TEKCTY, mpemMa
penocieny 1mo Kojem ce mojaBJbyje.

CBe akpoHmMe Tpeba 00jaCHUTH MPUIMKOM IPBOT KopHuIhema, a
3aTHM C€ HABOJIC BEJIHKHM CIIOBHMA.

Esporicka yauja — EY,

The United Nations Commission on International Trade Law —
UNCITRAL

BpojeBu ox jenan mo neBeT NMUIy ce ciioBrMa, Behu OpojeBr murmry
ce nudpama. larymu ce nuiry Ha cienehu vauun: 1. janyap 2012; 2011-
2012; tpunecerux romuHa 20. Beka.

dycHoTE ce KopucTe 3a 00jallmberna, a He 3a HaBohewe JuTepa-
type. [Ipocto HaBohewme Mopa ga Oyne y IIaBHOM TEKCTY, Ca U3Yy3€TKOM
3aKOHA U CY[CKHX OJUTyKa.

IMoanacoBe Tpeda nmucaTu Ha cienehu HaYMH:

1. BEJIMKA CJIOBA
1.1. [IpBO CIOBO BENHUKO
1.1.1. Ilpso cnoeo eenuxo Kyp3ue

Hutupame

CBu nuTaty, y TeKCTy u (ycHoTama, Tpeba 1a Oyay HalmcaHu y
cnenehem Qopmary: (ayTop/rognHa/Opoj CTpaHe WITH BUIIE CTPaHA).

Jomaha nmeHa koja ce IOMHIbY y PEUSHHIN He Tpeda MOHaBIbaTH
y 3arpajgama:

— Ilpema Munomesuhy (2014, 224-234)...

— Pumcku mpaBHHIM Cy TMO3HABAIM pa3nuuuTe Kiacudukanuje
ctBapu (MwunomeBuh 2014, 224-234)

CtpaHa MMeHa Koja ce MOMHUIbY y pedeHHnr Tpeba aa Oyay TpaHc-
KpuOoBaHa, a y 3arpajgama ux Tpeba MOHOBUTH U OCTABUTH y OPUTHHAITY.
VY cnmcky nuTeparype cTpaHa HMeHa ce He TPaHCKPHOY]y:
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— Tlpema Kommomy (Koziol 1997, 73-87)...

— O Tome je oncexno nucao Komumon (Koziol 1997, 73—-87).

— Koziol, Helmut. 1997. Osterreichisches Hafipflichtrecht,

Band I: Allgemeiner Teil. Wien: Manzsche Verlags— und
Universitdtsbuchhandlung.

Jomaha nena ce muTHpajy TUCMOM KOjUM Cy IITaMmaHa. Y CIUCKY
JUTEpaType JeNO MITaMIaHO JIATHHUIIOM HABOIHM CE CaMo JIATHHHIIOM, a
JICJIO IITaMIIaHO NUPHUIUIIOM HABOAW ce NMPHIIMIIOM M JIATHHHUIIOM, MPH
yeMy ce JIaTHHUYHA pedepeHiia CTaBba y 3arpaje:

— IIpema Munomesuhy (2014, 347-352)...

— Munomesuh, Mupocnas. 2014. Pumcko npaso. beorpan: IIpas-
Hu Qakynrer YHuBep3urera y beorpamy — Mocuje cryamo.
(Milosevi¢, Miroslav. 2014. Rimsko pravo. Beograd: Pravni
fakultet Univerziteta u Beogradu — Dosije studio.)

— Byxkamunosuh (Vukadinovi¢ 2015, 27) wucrtude na jemarr
HcnymaBa Tyly, a rapaHT cBojy oOaBesy.

— V¥ aureparypu ce HaBoxu (Vukadinovi¢ 2015, 27)...

— Vukadinovi¢, Radovan. 5-6/2015. O pravnom regulisanju posla
bankarske garancije u novom Gradanskom zakoniku. Pravni
Zivot 64: 17-36.

[MoxesbHO je 1a y HUTaTHMa y TEKCTy Oyjle HaBeleH MojaTak o
Opojy cTpaHe Ha K0jOj Ce Hayas3u JIeo Jelia Koje ce IUTHpa.

Hcro Tako u / Ucto / Kao m Koncrantunosuh (1969, 125-127);

[Ipema baptomr (1959, 89 ¢u. 100) — mamo 20e je ¢ychoma 100
Ha 89. cmpanu;

Kao mrro je mpennoxuo baprom (1959, 88 u dH. 98) — mamo 20e
@ycrnoma 98 nuje na 88. cmpanu.

[Ipe 6poja cTpane He Tpeba cTaBbATH O3HAKY ,,cTP.", ,,p., ,,f. nnmn
CIIMYHO.

Uzy3etHo, TaMo Tae je TO MPHUKIAAHO, ayTOpPU MOTY Jla KOPUCTE
uTare y Tekcty 0e3 HaBohema Opoja cTpaHe jeia Koja ce uTupa. ¥ ToM
ClIy4ajy ayTOpH MOTY, ali HE MOpajy Ja KOpUCTE HEKy O]l Ha3HaKa Kao
IITO CY: gudemu, HOcebHO udemu, UOemu Ha RPUMepP U Op.

(Bupmeru, Ha mpuMmep, baprom 1959; Cumosuh 1972)
(Bugetn moceOHO bakmh 1959)
(CrankoBuh, Opmuh 2014)
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Jenan ayrop
Humam y mexcmy (T): Kao u Wnaj (Ely 1980, 6poj ctpane),
TBPAMMO Ja...

Haeolhemwe y cnucky aumepamype (JI): Ely, John Hart. 1980.
Democracy and Distrust: A Theory of Judicial Review. Cambridge, Mass.:
Harvard University Press.

T: Hcto xao u ABpamosuh (2008, 6poj cTpaHe), TBPAUMO 1a...

JI: ABpamoBuh, Cuma. 2008. Rhetorike techne — sewmuna 6eceo-
Huwmea u jasuu wHacmyn. beorpax: CmyxOenu rmmacHuk — IIpaBuu ¢da-
KynTer YHuBep3urera y beorpamy. (Avramovi¢, Sima. 2008. Rhetorike
techne — vestina besednistva i javni nastup. Beograd: Sluzbeni glasnik
— Pravni fakultet Univerziteta u Beogradu.)

T: Bacusseruh (2007, 6poj cTpase),

JI: Bacumesuh, Mupko. 2007. Kopnopamusno ynpaemarse: npas-
nu acnexmu. beorpanm: IlpaBHm QakynTer YHHBep3uTeTa y beorpany.
(Vasiljevi¢, Mirko. 2007. Korporativno upravijanje: pravni aspekti.
Beograd: Pravni fakultet Univerziteta u Beogradu.)

JABa ayropa

T: Kao miro je ykazano (Daniels, Martin 1995, 6poj crpase),

JI: Daniels, Stephen, Joanne Martin. 1995. Civil Injuries and the
Politics of Reform. Evanston, I11.: Northwestern University Press.

T: Kao mro je nokazano (Crankosuh, Opnuh 2014, 6poj crpane),

JI: CrankxoBuh, O0pen, Muoapar Opmuh. 2014. CmeapHno npa-
60. beorpan: Homoc. (Stankovi¢, Obren, Miodrag Orli¢. 2014. Stvarno
pravo. Beograd: Nomos.)

Tpu ayropa

T: Kao mrro cy npemtoxkumu Cecun, Jlnag u bepmant (Cecil, Lind,
Bermant 1987, 6poj crpasne),

JI: Cecil, Joe S., E. Allan Lind, Gordon Bermant. 1987. Jury Service
in Lengthy Civil Trials. Washington, D.C.: Federal Judicial Center.
Buie ox Tpu ayropa

T: Tlpema ucTpaxuBamy Koje je crpoBeo TapHep ca capaaTHHAIIIMA
(Turner et al. 2002, 6poj ctpane),
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JI: Turner, Charles F., Susan M. Rogers, Heather G. Miller, William
C. Miller, James N. Gribble, James R. Chromy, Peter A. Leone, Phillip
C. Cooley, Thomas C. Quinn, Jonathan M. Zenilman. 2002. Untreated
Gonococcal and Chlamydial Infection in a Probability Sample of Adults.
Journal of the American Medical Association 287: 726-733.

T: Tlojenunu aytopu cMarpajy (Bapamu et al. 2012, 6poj ctpane)...

JI: Bapanu, Tubop, beprnaner bopnam, 'amo Knaexesuh, Biaau-
mup IlaBuh. 2012. Mehynapoono npusamno npaso. 14. nzname. beorpan:
[IpaBan daxynrer YuuBepsurera y beorpany. (Varadi, Tibor, Bernadet
Bordas, GaSo Knezevi¢, Vladimir Pavi¢. 2012. Medunarodno privatno
pravo. 14. izdanje. Beograd: Pravni fakultet Univerziteta u Beogradu.)

HNucrutynuja kao aytop

T: (U.S. Department of Justice 1992, 6poj ctpane)

JI: U.S. Department of Justice. Office of Justice Programs.
Bureau of Justice Statistics. 1992. Civil Justice Survey of State Courts.
Washington, D.C.: U.S. Government Printing Office.

T: (3aBox 3a uHTenekTyanHy cBojuny PemyOmuke CpoOuje 2015,
Opoj cTpane)

JI: 3aBon 3a uMHTeNeKTyanHy cBojuHy PemyOmuke Cp6uje. 2015.
95 coouna sawmume unmenexmyanne ceojune y Cpobuju. beorpan:
Colorgraphx. (Zavod za intelektualnu svojinu Republike Srbije. 2015. 95
godina zastite intelektualne svojine u Srbiji. Beograd: Colorgraphx.)

Jeso 6e3 ayTopa

T: (Journal of the Assembly 1822, 6poj ctpaHe)

JI: Journal of the Assembly of the State of New York at Their Forty-
Fifth Session, Begun and Held at the Capitol, in the City of Albany, the
First Day of January, 1822. 1822. Albany: Cantine & Leake.

LinTupame BUlLE JejIa UCTOT ayTopa

Kiepmont u Ajzenbepr cmarpajy (Clermont, Eisenberg 1992, 6poj
crpane; 1998, 6poj crpane)...

Bbacra nctuue (2001, 6poj crpane; 2003, 6poj cTpane)...
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HnTnpa}Le BHIIIE J1eJ1a HCTOI ayTOpa U3 MCTE I'OJUHE

T: (White 1991a, page)

JI: White, James A. 1991a. Shareholder-Rights Movement Sways a
Number of Big Companies. Wall Street Journal. April 4.

HcroBpeMeHo muTHpam€e BHUIIE ayTopa H Jejia
(Grogger 1991, 6poj crpane; Witte 1980, 6poj ctpane; Levitt 1997,
Opoj cTpaHe)

(ITormoBuh 2017, 6poj ctpane; Jlabyc 2014, O6poj ctpane; Bacu-
seeBuh 2013, Opoj cTpane)

HornaB/be y KlbU3KM

T: Xommc (Holmes 1988, 6poj cTpane) TBpAH...

JI: Holmes, Stephen. 1988. Precommitment and the Paradox of
Democracy. 195-240. Constitutionalism and Democracy, ed. John Elster,
Rune Slagstad. Cambridge: Cambridge University Press.

Ilornap/be y ey Koje je U31aTo0 y BHIIle TOMOBA

T: IlIBapi u Cajkc (Schwartz, Sykes 1998, Opoj crpane) TBpae cy-
MPOTHO.

JI: Schwartz, Warren F., Alan O. Sykes. 1998. Most-Favoured-
Nation Obligations in International Trade. 660—664, The New Palgrave
Dictionary of Economics and the Law, Vol. 1I, ed. Peter Newman.
London: MacMillan.

Kmura ca puuie usgama
T: Kopucrehu I'punos meton (Greene 1997), HanpaBuiu cMo Mo-
JISJT KOjH...

JI: Greene, William H. 1997. Econometric Analysis. 3. ed. Upper
Saddle River, N.J.: Prentice Hall.

T: (Ilormouh 2018, 6poj crpasne),

P: Tlonosuh, Hejan. 2018. Ilopecko npaso. 16. n3name. beorpan:
[IpaBuu ¢akynrer Yuuseps3urera y beorpanmy. (Popovi¢, Dejan. 2018.
Poresko pravo. 16. izdanje. Beograd: Pravni fakultet Univerziteta u
Beogradu.)

HaBohemwe Opoja nznama Huje o0aBe3HO.
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IloHOBHO H31aHk€ — peNPUHT

T: (Angell, Ames [1832] 1972, 24)

JI: Angell, Joseph Kinniaut, Samuel Ames. [1832] 1972. 4 Treatise
on the Law of Private Corporations Aggregate. Reprint, New York: Arno
Press.

Ynanak

VY chucky nuTeparype HaBoJe ce: Ipe3nMe W MMe ayTopa, 0poj u
roauHa 00jaBJbUBAa CBECKE, HA3WB WIAHKA, HA3WMB YacOIMHCA, TOJHMHA
U3JaXKeHka yacomnuca, crpanuiie. [Ipy HaBolhewy MHOCTpaHHX YacoIlmca
KOjU HE HYMEpPHIITY CBECKE Taj MOJaTaK C€ M30CTaBJba.

T: Taj monmen xopuctuo je Jlesun ca capaguunuma (Levine et al.
1999, 6poj cTpane)

JI: Levine, Phillip B., Douglas Staiger, Thomas J. Kane, David J.
Zimmerman. 1999. Roe v. Wade and American Fertility. American Journal
of Public Health 89: 199-203.

T: Ha To je ykazao Bacwmesuh (2018, 6poj cTpane)

JI: BacwbeBuh, Mupko. 2/2018. ApOuTpakHu yroBop M HHTEp-
KOMIIAaHUjCKOTIPABHU CHOPOBU. Ananu Ilpasnoe ¢axyimema y beo-
epady 66: 7-46. (Vasiljevi¢, Mirko. 2/2018. Arbitrazni ugovor i in-
terkompanijskopravni sporovi. Anali Pravnog fakulteta u Beogradu 66:
7-46.)

T: Opnuh ucTHdYe yTHIA] yIOpEemHOT TpaBa Ha caapkuuy Ckuie
(Orli¢ 2010, 815-819).

JI: Orli¢, Miodrag. 10/2010. Subjektivna deliktna odgovornost u
srpskom pravu. Pravni Zivot 59: 809—840.

Hutupame nesor 0poja yaconuca
T: Tome je mocBeheHa jenmHa cBecka yaconmca Texas Law Review
(1994).

JI: Texas Law Review. 1993—1994. Symposium: Law of Bad Faith
in Contracts and Insurance, special edition 72: 1203—-1702.

T: Ocurypame o rpaljaHcke OATOBOPHOCTH MOAPOOHO je aHATU3H-
paHo y waconucy Aranu Ilpasuoe gpaxynmema y beoepady (1982).

JI: Ananu Ilpasnoe paxynmema y beoepady. 6/1982. Casemosame:
Hexa axmyerna numarea ocueyparea 00 epahancke odeosoprocmu, 30:
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939-1288. (Anali Pravnog fakulteta u Beogradu. 6/1982. Savetovanje:
Neka aktuelna pitanja osiguranja od gradanske odgovornosti, 30: 939—
1288.)

KomenTtapu

T: Cymut (Smith 1983, 6poj cTpane) TBpIU...

JI: Smith, John. 1983. Article 175. Unjust Enrichment. 195-240.
Commentary to the Law on Obligations, ed. Jane Foster. Cambridge:
Cambridge University Press.

T: Mpema lImanen6axy (Schmalenbach 2018, 6poj crpane), jacHo
je nma...
JI: Schmalenbach, Kirsten. 2018. Article 2. Use of Terms. 29-55.

Vienna Convention on the Law of Treaties: A Commentary, eds. Oliver
Dorr, Kirsten Schmalenbach. Berlin: Springer-Verlag GmbH Germany.

T: Ileposuh (Perovi¢ 1980, Opoj ctpane) TBpaH n1a...

JI: Perovi¢, Slobodan. 1980. Clan 45. Predugovor. 221-224.
Komentar Zakona o obligacionim odnosima, ur. Slobodan Perovic,
Dragoljub Stojanovi¢. Gornji Milanovac: Kulturni centar — Kragujevac:
Pravni fakultet Univerziteta u Kragujevcu.

YaaHak y yaconucy Wy JHeBHUM HOBHHaMa 0Oe3 ayTopa

T: o6jaBsbeno y lonumuyu (2019)

JI: Honumuxa. 2019. Cpbuja cHaxxHO ocBeheHa eBPOIICKOM TYTY.
Maprt 2019. (Politika. 2019. Srbija snazno posveéena evropskom putu.
Mart 2019)

T: Kao mro je o6jaBibeHo y gacommcy Newsweek (2000)...
JI: Newsweek. 2000. MP3.com Gets Ripped. 18 September.

Ynanak y 4acomucy WM JHEBHHM HOBHHAMAa €a ayTOPOM
(ayTopuma)
T 'Y Bpemeny je o6jaBisero (Svarm, Georgijev 2018) na...

JI: Svarm, Filip, Slobodan Georgijev. 2018. Razgraniéenje je model
u skladu sa politikom etnickog ciS¢enja. Vreme. Avgust 2018.

T: (Mathews, DeBaise 2000)

JI: Mathews, Anna Wilde, Colleen DeBaise. 2000. MP3.com Deal
Ends Lawsuit on Copyrights. Wall Street Journal. 11 November.
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Heo6jaBbenn pykonmuc

T: (ABpamosuh, Tomoposuh 2017)

JI: ABpamosuh, IlaBne, Henan Tomoposuh. 2017. Cruname 6e3
OCHOBa y puMcKOM IpaBy. HeoOjaBsben pykonuc. YHusepsuter y Humy,
[IpaBuu ¢akynret, aBryct. (Avramovi¢, Pavle, Nenad Todorovi¢. 2017.
Sticanje bez osnova u rimskom pravu. Neobjavljen rukopis. Univerzitet u
Nisu, Pravni fakultet, avgust.)

T: (Daughety, Reinganum 2002)

JI: Daughety, Andrew F., Jennifer F. Reinganum. 2002. Exploiting
Future Settlements: A Signaling Model of Most-Favored-Nation Clauses
in Settlement Bargaining. Unpublished manuscript. Vanderbilt University,
Department of Economics, August.

Paanu goxkymeHTt

T: (Crojanosuh, Casuh 2017)

JI: CrojanoBuh, Ormen, Maptun Casuh. 2017. IIpaBHa mpupoma
yroBopa o kpeauty. Pagau noxyment. MHCTHTYT 32 TIpaBo u (puHaHCH]e,
Beorpan. (Stojanovi¢, Ognjen, Martin Savi¢. 2017. Pravna priroda ugovora
o kreditu. Radni dokument. Institut za pravo i finansije, Beograd.)

T: (Eisenberg, Wells 2002)

JI: Eisenberg, Theodore, Martin T. Wells. 2002. Trial Outcomes
and Demographics: Is There a Bronx Effect? Working paper. Cornell
University Law School, Ithaca, NY.

Hymepucanu pagHu 10KyMeHT

T: (Tomuh, ITaBmoBuh 2018)

JI: Tomuh, Janko, Cama [Tasnosuh. 2018. YnopenHonpasHa aHanu-
3a mponmca y obnactu paaHor npasa. Pagau gokymenr 6p. 7676. Unctu-
TYT 3a ynopenHo npaso, beorpan. (Tomi¢, Janko, SaSa Pavlovi¢. 2018.
Uporednopravna analiza propisa u oblasti radnog prava. Radni dokument
br. 7676. Institut za uporedno pravo, Beograd.)

T: (Glaeser, Sacerdote 2000)

JI: Glaeser, Edward L., Bruce Sacerdote. 2000. The Determinants
of Punishment: Deterrence, Incapacitation and Vengeance. Working Paper
No. 7676. National Bureau of Economic Research, Cambridge, Mass.
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JInyHa KopecnoHAeHIMja/KOMYHHUKAIHja

T: Kao mro TBpnu Jammanosuh (2017),

JI: Navmwanosuh, Buhentuje. 2017. Ilucmo ayrtopy, 15. janyap.
(Damnjanovi¢, Vicentije. 2017. Pismo autoru, 15. januar.)

T: (Welch 1998)
JI: Welch, Thomas. 1998. Letter to author, 15 January.

Cradunnu natepHeT nporokosa (URL)

T: Tlpema 3aBomy 3a MHTEICKTyalHy CBOjuHy PemyOmuke CpoOuje
(2018),

JI: 3aBon 3a uHTeNneKkTyalnHy cBojuHy PemyOmuke Cp6uje. 2018.
lognmmsn w3BemTaj o paxy 3a 2017. romuHy. http://www.zis.gov.rs/o-
zavodu/godisnji-izvestaji.50.html, nocnenmwu npuctyn 28. mapra 2018.
(Zavod za intelektualnu svojinu Republike Srbije. 2018. GodiSnji
izvestaj o radu za 2017. godinu. http://www.zis.gov.rs/o-zavodu/godisnji-
izvestaji.50.html, poslednji pristup 28. marta 2018.)

T: According to the Intellectual Property Office (2018)
JI: R.S. Intellectual Property Office. 2018. Annual Report for 2017. http://
www.zis.gov.rs/about-us/annual-report. 106.html, last visited 28 February,
2019.

Y mramMnu

T: (bormanosuh 2019, 6poj crpane)

JI: bormanosuh, Jlyka. 2019. ExoHOMCKe TOCIICOHUIIE yTOBapama
KJay3yne Hajrnomnanhenuje Haluje y OwiaTepalHHMM HHBECTUIMOHUM
cnopazymuma. Homoc, Tom 11, y mrammu. (Bogdanovi¢, Luka. 2019.
Ekonomske posledice ugovaranja klauzule najpovlaséenije nacije u
bilateralnim investicionim sporazumima. Nomos, tom 11, u Stampi.)

T: (Spier 2003, 6poj cTpane)
JI: Spier, Kathryn E. 2003. The Use of Most-Favored-Nations

Clauses in Settlement of Litigation. RAND Journal of Economics, vol.
34, in press.
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IIpuxBaheno 3a o6jaBbUBame

T: Y jemHom wucrtpaxuBamy (Petrovi¢, mpuxaheHno 3a o006jaB-
JbUBambE) MOCEOHO Ce MCTUYE 3Hayaj MpaBa MAmHMHCKHX aKIHOHapa 3a
(yHKIMOHHCAmhe aKIIHOHAPCKOT JIPYIITBA.

JI: Petrovi¢, Marko. Prihvaceno za objavljivanje. Prava manjinskih
akcionara u kontekstu funkcionisanja skupstine akcionarskog drustva.
Pravni Zivot.

T: Jemna crynmja (Joyce, mpuxBaheHo 3a 00jaB/bUBAIbGE) OMHOCH CE
Ha KomyMOmjcKu OUCTPUKT.

JI: Joyce, Ted. Forthcoming. Did Legalized Abortion Lower Crime?
Journal of Human Resources.

Cyncka mpakca

dD(ycnome): Bpxosuu cyn CpoOuje, Per. 1354/06, 6. 9. 2006,
Paragraf Lex; Bpxosuu cyn Cpbwuje, Pes. 2331/96, 3. 7. 1996, buamen cyo-
cke npakce Bpxoenoe cyoa Cpouje 4/96, 27; CJEU, case C-20/12, Giersch
and Others, ECLI:EU:C:2013:411, napa. 16; Opinion of AG Mengozzi to
CJEU, case C-20/12, Giersch and Others, ECLI:EU:C:2013:411, mapa.
16.

T: 3a pedepenue y Texcty kopuctutu ckpahenune (BCC Pes.
1354/06; CJEU C-20/12, wmm Giersch and Others; Opinion of AG
Mengozzi) KOH3UCTEHTHO Yy LIEJIOM YJIaHKY.

JI: He Tpeba HaBOAUTH CYACKY NPAaKCy y CIUCKY KopuiuheHe Ju-
Teparype.

3aKoHM U APYTrH NPONNCH

@: 3aKOHWK O KPUBHUYHOM TMOCTYNKY, Cuyocoenu enacuux PC
72/2011, 101/2011, 121/2012, 32/2013, 45/2013 u 55/2014, 4. 2, ct.
1, Tau. 3; Regulation (EU) No. 1052/2013 establishing the European
Border Surveillance System (Eurosur), OJ L 295 of 6/11/2013, Art.
2 (3); Directive 2013/32/EU on common procedures for granting and
withdrawing international protection (recast), OJ L 180 of 29/6/2013, 60,
Art. 6 (3).

T: 3a pedepenue y texkcty kopuctutu ckpahenune (3KII mn 3KII
PC; Regulation No. 1052/2013; Directive 2013/32) KOH3UCTEHTHO Yy Lie-
JIOM YJIaHKY.

JI: He Tpeba HaBonuTH Nponuce y CIUCKY KopuilheHe JuTepaType.
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4. ITPUJIO3U, TABEJIE U CJIMKE

dycHOTe y TIPHUIIO3WMa HyMepHIry ce 0e3 mpeknia Kao HacTaBak
Ha OHE Y OCTaTKy TEKCTa.

Hymepanwmja jennaunHa, Tabena U ciluKka y IpUIO3UMa TIOYHBE ca
1 (jennaunHa A1, Tabema Al, cnuka Al uth., 3a mpuiior A; jenHaunHa b1,
tabena b1, cnuka b1 utn., 3a npuior b).

Ha ctpanu moxe 6utu camo jenHa tabena. Tabena Moxe 3ay3uma-
TH BUILE Of jelHE CTpaHe.

Tabese nmajy kparke HacioBe. JlogaTHa o0jammbema ce HaBolIe y
HarloMeHaMma Ha JIHy Tabere.

Tpeba upeHTU(PHUKOBATH CBE KOJUYMHE, JEAMHHUIIE MEPE U CKpa-
henwuiie 3a cBe yHOCE y Tabenu.

W3Bopu ce HaBojE y IENMHM Ha AHY Tabene, 6e3 yHakKpcHHX pede-
peHIm Ha ¢ycHOTE WM U3BOPE HA IPYTMM MECTHMA Y HWIAHKY.

Cauxke ce npuiaxy y ¢ajioBuMa OIBOjeHO o7 TeKCTa U Tpebda ma
Oyny jacHO oOenexxeHe.

He Tpeba xopuctuT ceHueme uiau 00jy Ha TpadUuKUM MPUKA3HU-
Ma. Ako je moTpeOHO BH3yenHO McTah¥ TojeArHe pa3iiuKe, MOJIMMO Bac
Jla KOPUCTHTE HIpadupame U YHAKPCHO MpadHupame Wi APYTo CPEACTBO
O3HaYaBama.

He Tpe6a KOPHUCTHUTU OKBHP 3a TCKCT UCHOM MU OKO CJIHKC.

Monumo Bac aa kopucture ¢poHt Times New Roman ako moctoju
OWMJI0 KaKBO CJIOBO WJIM TEKCT Ha ciuuu. BemuunHa ¢onTa Mopa OuTH
HajMame 7.

I'padunu He campike OMIIO KakBYy 00jy.

HacnoBu cnmka cy HaBeIeHH M Ha 3aceOHOj] CTPaHUITH Ca IBOCTPY-
KM TIPOPEJIOM T10J] Ha3uBOM — JlereH1a KOpUIINeHnX CIIHUKA.

Cnuxe wHe mMory O6utu Behe om 10 cm x 18 cm. [la Ou ce uzberno
Jla ciuKa Oyle 3HauajHO CMameHa, 00jallkbermha MOjeUHIX JIEI0Ba CIIFKE
Tpeba 1a Oyay NMOCTaBJbeHA y OKBUPY CIIMKE HIIH HCIIOJ Hhe.

357



CIP — Karanoruzamnuja y myOIuKaImju
Haponna 6ubunumorexa Cpouje, beorpan

34(497.11)

AHAJIU TlpaBHor dakynrera y beorpamy : gacoruc
3a IpaBHE U JpyIuTBeHe Hayke = Annals of the Faculty of
Law in Belgrade : Belgrade Law review : Journal of Legal
and Social Sciences / maBHu ypenuuk Mapuja Kapanukuh
Mupuh. — [Cpricko m3n.]. — Tom. 1, 6p. 1 (1953)- . —
Beorpan : IIpaBau daxynrert, 1953— (beorpan : Ciny:xOeHu
IJacHUK). — 24 cm

Tpomeceuno. — CBaku 4. Opoj y TONWHH Ha EHIJI. jE3UKY.

— Drugo izdanje na drugom medijumu: Ananu [IpaBHor
(akynrera y beorpany (Online) = ISSN 2406-2693. —
ISSN 0003-2565 = Ananu IlpaBHor ¢axyntera y beorpany
COBISS.SR-ID 6016514







Y OBOM BPOJY:

Jacmmuaka XACAHBEI'OBI'h

/AxagmeMcKe cT060fe ¥ JbYACKO JOCTOjAaHCTBO: HeobI4aH cay4aj pobuunoctu Ilona @uHmca

Mupjana CTE@AHOBCKI

/IIpaBo guCOMyNyje y HaPTy yCTaBa KOMICHje jyrocIoBeHCKIX mpodecopa u3 1920. ropune

Bojana CUCKOVIC

/From Equality Towards Equity and Differentiated Responsibilities: A Contemporary International
Environmental Law Perspective

Mihajlo VUCIC

/Access to Water in the Context of the International Watercourse: A Theory of the Community of Interest

Tatjana MWJINT'h

/EMImpujcKo ucTpa>kuBaibe Mpasa: peBonynuja win Hemoryha mucuja?

Milo§ ZIVKOVIC, Marko MILENKOVIC, Sofija NIKOLIC POPADIC

/Modification of Construction Permits and Transfer of Subjective Rights

Hamup BAHOBI'h

/AHAIMITIYKA ¥ COIMONOMKONPABHY MPHCTYH MPOyYaBakby HOPMATIBHIX U APYIITBeHNX (pyHKIMja mpaBa

I'opan TAJOBU'R, bojan CITATh

/JJOKTpUHa ,,9eTBPTe MHCTaHIe ¥ IIPaBO HA 00Pa3/IoXKeHy IpecyAy y mpakcu EBporckor cysa 3a /byjicka mpasa

bopxo MUXAJJIIOBN'h

/TIoce6He Ky»KHOCTH y IIEPMOAY PU3MKA Off CTedaja

Milica NOVAKOVIC
/Men in the Age of (Formal) Equality: The Curious Case of Khamtokhu and Aksenchik

Andreas SERAFIM

/Constructing Identities: Religious Argumentation, Sexuality and Social Identity in Attic Forensic Oratory

Porde MARKOVIC

/Procedures and Conditions for the Selection of the Constitutional Court Judges in the Post Yugoslav States

ISSN 0003 2565

9'770003"256001




