VIK 347.447.6; 347.235(497.11)
CERIF: S130

Jlp Hparop XuGep”

ITPEAYTI'OBOP OBE3BEEBHEH KAITAPOM KO/l YI'OBOPA
O ITPOMETY HEIIOKPETHOCTU V IIPABY CPBUJE

3akmyuersy yeoeopa o npomenty HenokpemHoOCMU Y NPAGHOj NPAKCU HeCTno
npemxoou npeoy20680p, a y206apa ce U Kanapd, jeOHaKo u y3 npedy2060p u y3 Ko-
Haunu yeoeop. Obe ycmanoge, npedy2060p u Kanapa, y meopuju u npakcu omeapajy
6pojua numarva.

Y mexcmy je ananusupano o wemy ce cmpanke mopajy caznacumu oa ou Ha-
cmao npedy2o80p, y Kojoj ce gopmu 3aKkmyuyje u Hapouumo Koje cy npasHe nocie-
ouye Heuzepuierba obagese 0a ce 3aKmyuu 2nasHuU y2080p. Koo nocieomwez, aymop
cmampa 0a je pacnpocmparsen cmag oa he y mom ciayyajy cyocka npecyoa same-
HUMU KOHAYHU Y2060p Mo2yhe Npuxeamumu camo axko ce nosexce cd NPuHyOHUM
uspuierbem KOHOeMHamophe 00NyKe Kojom ce Hapelyje 3akmyuere y20680pa, a He
KAO HenocpeoHo 0ejcmeo maxee 00nyKe.

Y ananusu xanape yzosopene y3 npedyzo6op y npomenty HenokpemHocmu, pas-
Mampana cy omeopena numared, YKayuyjyhu 00360/6€HOCH U YEAUCXOOHOCH MAKE02
yeosaparea. Y npaxcu ce uecmo kanapa y npeoy2o6opy y2068apa 3a Heucnyrmermwe 00a-
6e3e U3 KoHauHoez y2o6opa, a He npedyeosopa. Cyoosu ¢ npasom makeo y2o8aparee
Huwme. Kanapa y3 npedyzoeop, ucmuna, nema cee kapakmepucmuke ((ynkyuje) xa-
nape, Ha npumep, OHA ce NO NPUPOOU CMEAPU He MOdIce YPauyHamu y ucnyreroe. Hc-
NUMUBAHO je U, Y C8em.ly HeOoyMuya y cyockoj npakcu, 0da au ¢y npasuia o Kanapu u
00yCmaHuyu OUCNO3UMUEHA, OOHOCHO MO2Y I CIpAnKe Y2080pumu opyaaduje.

Onwmu je 3axkmyyax pacnpase 04, mMada je npedy2080p CLONCEHA U KOH-
MPOGEP3HA YCMAHOBA U MAOA Ce PA3NO3U NPedy208aApara MO2y OCMEAPUNU Opyum
yemanosama (00NI0HCHUM YCI08OM UL POKOM HA NpuMep), ¢ 003Uupom Ha mpaouyujy
MOdICe OCmamuy YCMaHo8a y2060pHO2 Npasd, diu je KOPUCHO NPeucnumamy u npe-
yusUpamu npasula 0 NOjeOUHUM NUMARUMAd, KAo Wmo ¢y 0ejcmed U RPUHYOHO
ocmeaperse u Opyee nocieduye. Lllmo ce kanape muue, Ma KOIKO 0d je apxauiHa
U YnopeoHo NoMano 3a60pasmeHa YCmaHosed, Y NOJeOUHUM CIyYajesumMa joul YeeK

Aytop je penosuu npodecop IIpaBror dakynrera Yuusepsurera y Beorpany,
hiber@ius.bg.ac.rs.
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MOdice Oumu KOpucHa, nocebHo 3amo wimo ce yHanpeo o0dje a e dyzyje, u mo axo
ce donycmu 0a je cmparke, y SpAHUYAMA NPABHO2 NOPEMKA, NPULA200e CEOJUM NO-
mpebama.

Kibyune peun: [lpomem nenoxpemuocmu. — Ipedyeosop. — Hcnyrere npedyeosop-
He obasese. — Kanapa. — Obe3behere npedyzo6opHe obaseze kana-
pom.

1. O IPEAMETY NCTPAXXNBABA

VY mpaBHOj npakcu y CpOuju y mpoliecy 3akjbyderma yroBopa o
HPOMETY HEMOKPETHOCTH' IIIaBHOM (KOHAYHOM)® YrOBOPY 4YECTO MPETXO-
mu npeayroeop; Beh y Toj ¢asu 3akibyuerma KOHAUYHOT YroBOpa CTpaH-
K€ YeCTO CBOj MPaBHU IOJIOXKa] yuBpIIlyjy yroBapameM Kamape. 3a oBy
TBPAY HE MOTY C€ NMOHYIUTH CTaTHCTHYKH IMOJAAIM Kao JOKa3, ajlkd Ha
TO YKasyje YBUJ Y jaBHOOCNEKHUUYKY MPAKCYy, Al U MHOILITBO CYICKHX
ouTyKa 00jaBJbeHUX Yy 300pHUIMMA M Ha TOpTalIMMa O MPEAYroBOpy U
KarapH y IpOMeTy HEITOKPETHOCTH, 11a U YIIOpeJHOIIpaBHa UcKycTBa.’ 1o

! Uspa3 npomem nenoxpemuocmu je 3aKOHCKH (BHI. 3aKOH O IPOMETY HEIo-

kperHoctH, Cayocoenu enacnux PC, 6p. 93/2014, 121/2014 n 6/2015). Ilpe Tor, y 3a-
KOHOIABCTBY je KopuimheH H3pa3 npomem 3emmuuima u 3epada (BUA. CaBE3HH 3aKOH O
npoMeTy 3emibHITa U 3rpana, Cuyocoenu aucm COPJ, 6p. 43/1965, 57/1965, 17/1967 u
11/1974). Bun. 3a uctopujar 3axoHa y Toj obnactu Henan Temmh, ,,0 3nauajy dopme 3a
MIPOMET HETIOKPETHOCTU — aHaJIM3a CYyACKE IpaKce mpe yBohema jaBHOOECIE)KHUYKOT 3a-
Hca y CpIICKO MpaBo®, Yexknahusarse nocnosnoz npasa Cpbuje ¢ npasom Esponcke ynuje
(yp. Byx Panosuh), Beorpan 2014, 482-511. Cunrarma npomem nenokpemuocmu je To-
rpemHa y o6a nena. /Ipomem (IpaBHU IPOMET) j€ U3pa3 KOjH ce ynmoTpebipaBa 1a O3HAYU
npeHoc (mpenas) cy0jekTHBHUX rpahaHCKuX mHpaBa Wiy oBnamthema ca jemxHor cyOjexra
Ha JIpyTe, I1a ce y TOM CMHCITy pa3JIiKyje TPaHCIAaTHBAaH M KOHCTHTYTUBAH IIpeHoc. Bu.
O6pen CrankoBuh, Bnagumup Bomunaenuh, Y600 y epahancko npaso, beorpan 1996, 132
u 135. Voop. Bnagumup Bomunenuh, [pahancko npaso — Yeoo y epahancko npaso u
Onwmu 0eo epahanckoe npasa, beorpax 2012, 287. Y 3akoHy 0 IpOMeTy HETIOKPETHOCTH
MOJl IPOMETOM C€ TOAPa3yMeBajy caMo TPaHCIATHBAaH MPEHOC, IIPEHOC MpaBa CBOjHHE, HE
U KOHCTUTYTUBaH, (YTOBOPHO) KOHCTUTYHCAE XUIIOTEKe, CiIy)OeHocTH. Peu Hemoxper-
HOCTH ymoTpeOJbeHa je Ja O3Ha4M IIPaBO CBOjHHE HAa HEIOKPETHHM CTBapuma. Bun. 3a
noucToBeheme cTBapu U MpaBa Ha CTBAPH, H3jeAHAYaBame 00jeKTa U mpasa (CBOjHHE) Ha
ctBapu O6pen Crankoruh, Muoapar Opnuh, Cmeapro npaso, beorpan 1999, 19. Otyna
6u Taunuje 6o pehu npenoc npasa ceojune na nenokpemnocmuma. 3aKOHCKH Ha3uB he
unaKk OWTH KOpUIIheH y OBOM TEKCTY.

2 3a TEPMUH 21aéHu YTOBOp BHJ. 3akoH O oOmuranuoHuM omHocuma — 300,
Cayocoenu nucm COPJ, 29/78, 39/85, 45/89 — ommyka YCJ, 6p. 31/93 u Cnyorcoenu aucm
CLT, 6p. 1/2003 — YcraBHa noBesba, Wi. 45. 3a TEPMUH KOHAYHU Y2080p BUIL., HA TIPUMED,
Topan I'eoprujesuh, ,,[IpenyroBop®, Ipasnu scusom 10/2004, 586.

3 Vmop., na npumep, Philippe Malinvaud, Droit des obligations, Paris 2007, 84,

KOj¥l TIHILE Ja Cy y (paHIlyCKOM MHpaBy IPEAyroBOPU BeOMa YeCTH Y HPOMETY HETOKpeT-
HOCTH ,,jep je TO JIOMEH IJie je TEIIKO, ako He M HeMmoryhe 3akJby4HTH OoMax KOHAdaH
yroeop““. Ymop. u 3a mBajuapcko mpaBo Walter Stoffel, ,La promesse de contracter en
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cBeMy cyaehu, U3a TakBe Hpakce koa Hac M 'y DpaHIyckoj CTOjHU HCTH
MOTHB — OJITarame¢ KOHAYHUX JIejCTaBa KOHAYHOT yroBopa.*

[IpemyroBapa ce M KO ApyrHX YroBOpa, Ha NMPHUMEpP 3aKyla HEIo-
kpetHocTu. U cynosu y CpOuju Cy UMalld NPWIKKE JIa Ce U3jalllbaBajy U
0 TaKBHM TPEAYyroBOPHMAa’; OOUYHO CE CII0KEHOCT U BPEHOCT KOHAYHOT
YTroBOpa M3/Bajajy Kao pa3jio3u 3a MPEroBapame U 3aKJbyuerhe MPHIIPeE-
MHHUX criopa3dyma’, ma CieICTBeHO U mpeayroBopa. Mnak, cynehu npema
00jaBJbEHO] CYIICKO]j TIPAKCH, IPEAYTOBOPH JOMUHHPA]Y Y IPOMETY HEIO-
KPETHOCTH.

To Ou jomr BuIIe MOTIIO J1a BaXkH 3a Kamapy. KapakrepucTtidHa je 3a
KyHOIIpO/IajHE YTOBOpE, a HEeKa MpaBujla O KarmapH, Koja MocToje U y Ha-
meM’ ¥ yropeaHoM TipaBy®, yryhyjy Ha To aa je, perynuiryhu je, 3aKoHO-
JlaBall *Mao y BUIy KyIIOIIPOAajy U KyIilia, mpeasulajyhu na ce mpumspeHa
Karapa I10 MpaBWIy ypadyHaBa y UCIyHeHme. Y HEKUM IpaBuMa, uayhu

droit suisse®, Recueil des travaux présentés aux deuxieme journées juridiques yougoslavo
— suisses, Ziirich 1986, 141. Buz. 3a Hotapcky mpakcy y pomanckoj llIBajuapckoj Frangois
Dessemontet, Commentaire romand, Code des obligations (eds. Luc Thévenoz, Franz
Werro), I, Genéve 2006, 149.

4 Bun. 3a ¢panmycko npao P. Malinvaud, 84. ¥V ¢paniyckoM mpaBy To je Tmo-
BE3aHO Ca TPAHCIATHBHUM JCjCTBOM YrOBOpa yMEpeHOT Ha MPEHOC MpaBa CBOjHHE. AT-
CTPaKTHO IOCMATPaHO, CTPUKTHO BOJHHU aKT, YrOBOp, JOBOJbAH j€ [1a MpEHece MpaBo
CBOjUHE, TMPEHOC TpaBa CBOjUHE je ,,IIOTIIYHO MHTETPHCaH y yroBop (O Mpopaju), Hyx-
Ha je mocieaMiia cycpera ABE BoJbe“, NMPEHOC CBOjHHE je TPEHyTaH — TakKo, yMECTO
muorux, Christian Atias, Droit civil — Les biens, Paris 20142, 220. IIpenyroBapamem
(n yuBpmhemem kamapoMm) oxaraha ce TO KOHAYHO [I€jCTBO, a OCHTYpaBa CHTYPHOCT
3a crpaHke. [lapamokcaiHo, anu Tako je, mo Tpaauuuju, U y mpaBy CpOuje. Mana je
npuxBalieH PUMCKH, OHOCHO ayCTPOHEMAaYKH CHCTEM Y KOjeM ce IPEeTIoCcTaBsba (YroBop
Kao) TUTYIYC M, KOJ HETOKPETHOCTH, YNUC Kao modus acquirendi (Bun. 4i. 33 3akoHa
0 OCHOBaMa CBOjUHCKONpaBHUX onHoca, Cumyowcbenu aucm COPJ, 6p. 6/80 u 36/90,
Cyorcoenu aucm CPJ, 6p. 29/96 u Cryocoenu enacuux PC, 6p. 115/2005 — np. 3akoH
BHI. M, yMecTo cBuX, Auapuja amc, Ocrosu cmeapnoz npasa, Beorpax 1971°, 256—
257), cTpaHke cy mpuberaaiie NMpeayroBOpy MOTHBHCAHE IPaBHHM pasjio3umMa (YyroBop
0 TPOMETY HEMOKPETHOCTH je Ae(UHUTHUBHO 3aKJbYUCH KaJia Ce O0CTBape YCJIoBU (dopme,
JIOTJIC HE TIPOM3BOAM HUKAKBa JI€jCTBA; O TOT MOMEHTA Taj YTOBOP je UCIpaBa Ha OCHOBY
KOje Ce OCTBapyje YIHUC, HeMa JaKJIe IIOCTENIEHOCTH Y JIejCTBUMA, OTHOCHO pa3Jinke u3mehy
oONUTaIoHNX JejcTaBa Koja HACTyIajy capiacHoIlly BOJba, M CacTaBbarba IHCMEHE
ucmpase koja je ycnos 3a ynuc (Bua. O. CranxoBuh, M. Opnuh, 349), anu U npakTHIHUM,
paHuje Be3aHUM, Ha pUMep, 3a TpaHcep HOBIA KO UCIUIATE IEHE U CIUYHO.

5 Bux., Ha IpuMep, 3a IIPaBHA JejCTBA IPEAYTOBOPa KO yroBopa o 3akymy Ipe-

cyna BpxosHor cyna Cp6uje, Pes. 370/2007, ox 21. pebpyapa 2007, http.//ingpro.propisi.
net, 27. anpun 2018. Cruuno u Ilpecyna IIpuBenenor anenamonor cyna, [hx. 849/2010,
on 10. mapra 2010, Paragraf Lex.

6 Muonpar Opnuh, 3axmwyuere yeosopa, beorpax 1993, 395.

7 300, un. 79, crt. 2.

8 3akomnnk o o6muranmjama Ilsajuapeke (zame: COS), wi. 158, cr. 2; I'paljancku

3akoHUK Hemauke (nasse: BGB), un. 337; I'pahancku 3axonuk Pymynuje n3 2009. (nasse:
I'3P), win. 1544, ct. 1.
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3a TUM, MIPaBUJIa O Kamapu Cy TpenBuljeHa y OKBHUPY MpaBHia O YrOBOPY
o mponaju.’

ImaBHM mpeaMeT TekcTa Koju ciieau Ouhie cuTyanuja kama je
3aKJbydeH MPEAYyTroBop O MpomeTry (Tpojaaju) HEMOKPETHOCTH U YyroBOpe-
Ha (Jara) Kamapa, ajy Ipe Tora BaJba TOJICETHTH Jia T€ JBE yCTAaHOBE
BEXE W jeJHO MCTOpHjcKO muTame. Kamapa je, HamMe, TpaJuIIMOHAIHO,
a W y HallleM TpaBy, peanHu yroop.'’ 3akibyuewy pealHHX yroBopa
(mpenajoM cTBapu) MPETXOAH CIOPasyM CTpaHaka, KOjU ce€ Y MOjeANHUM
NPaBHUM CHCTEMHMMA U Y JTOKTPUHH KBaIU(UKyje Kao npemayrosop.'! Cia-
00CTH KOHIIETITA MPEAYTOBOpa KOjU MPETXOIH Mpeaaju Kao peainoj dop-
Mu yroBopa youuo je O. CrankoBuh, KOju je MPEMIOKHAO aITSPHATHBHO
pemremse.!? Moo O ce momaTd 1a Taj KOHIENT MPOTHBYPEYH HICjH O
napaneian3sMy GOpMHU Koja BaXKH 3a MPEIYroBOpP: aKO je KOHAYHU YTrOBOP
¢dopmanaH, peanaH, oHga O TakaB Mopao OMTH U mpeayrosop. Peamno
3aKJbyueH-¢ MPEeIyroBopa je He3aMUCINBO — HEMa ce IITa NpelaTy.

3aMUIIJbEHO EHTPATHO MUTAKkE OBOT HAMMCA je, MehyTHM, UCTIH-
TUBamkE CHUTYyalldje Kaja je yroBopy O KyIONpoJajH HEeIOKPEeTHOCTH (a
pe3ynTatd aHalu3e Cy NMPUMEHHUBH M Kaja ce MpeayroBapa 3akjbydyeHme
W HEKOT JPYTOT YrOBOpa) MPETXOANO MPEIYTOBOP, a HCTOBPEMEHO U CIO-
pasyM o Kamapu MoBe3aH ca TUM mpeayropopoM. Cyacka mpakca ce cyc-
pelna ca jemHuM OpojeM CIOPHHUX MUTaka y TAKBOj CUTYAIUjH, a YMHU CE
Jla Cy OHa TOBE3aHa ca W3BECHUM TCOPH]CKUM HejacHohama, amu U HE y
CBEMY HECIIODHHM pellickhiMa 3aKOHa KOja ce MMajy MPUMEHHTH Ha Te
ciydajeBe. Majia OBO HHje TEKCT O YCTaHOBH MPEAYTOBOpa Kao TaKBoj (HU
0 YCTaHOBH Kamape) Beh o moMeHyToM moceGHOM Ciydajy, HEOITXO/IHO je,

9 Tpahancku 3axonux ®pammycke (zame: CC), wr. 1590. (CC je mpeasulja y umy
Kamape kao omyctanuie; ynop. 300, un. 83). Bua. 3a pasnuky usMmel)y oBakBe Kamape
Kao OJyCTaHHMIIC U IpaBa Ha Bpahame KYIUbEHOT y IIOTPOIIAYKOM IIpaBy (HE IPEeACTaBIba
OJICTyHIake OJ] HEONO3MBOCTH YroBopeHe obaBe3e 3a pasiMKy OJ HpaBa Ha Bpahame
KyIJbeHOT) U of yroBopHe ka3He Christian Larroumet, Sarah Bros, Les obligations. Le
contrat, Paris 20168, 596 u 767-772.

19300, ui. 79, ct. 1:,,AK0 je y TPeHyTKy 3aK/bydera YTOBOpa je[Ha CTpaHa daid
Jpyroj u3BecTtaH u3Hoc HoBuA...“. Bun. JKusomup bHophesuh, Bnagan CrankoBuh, O6-
aueayuono npaso, beorpan 1987, 60; Cnobonan Ileposuh, Obaucayuono npaso, beorpan
1990, 357-358. Bua. cynpoTHO 3a IBajHapCcKo MPaBo, TIe e Takolje TOBOPH O dasary Ka-
nape (COS, un. 158, ct. 1); Michel Mooser, Commentaire romand, Code des obligations
(eds. Luc Thévenoz, Franz Werro), 11, 861, xoju cMaTpa 1 a 3a yroBOp O Kamapy BaKH
napanennzaM GopMmu: MMa ce 3aKJbYUYUTH Yy GOPMH KOja BaXKH 3a IJIaBHU yroBop (YroBOp
3a KOjH ce Karapa Jiaje, [ITo MO)Ke OUTH U MPELyroBop).

' Bun., na npumep, O. Crankosuh, B. Bonunenuh, 170; C. Ileposuh, 358. Ymop.

Jacques Ghestin, Grégoire Loiseau, Yves-Marie Serinet, La formation du contrat, Tome
I: Le contrat — le consetament, Paris 2013, 731. [Ipema MHIJbe®Y THUX ayTopa, Apyra
MOryhHOCT je jemHOCTpaHO O0aBe3MBambC Ha JaBambe WIH jEIHOCTPAHO 00aBE3HMBAHE,
OIHOCHO jeTHOCTPaHO00aBE3HH MIPEYTOBOP, 33 KOjH Ba)KM CIIOMEHYTH IPUHIMI T1apae-
m3Ma popmu. Ibid., 724-725.

12 0. Cranxosuh, B. Bogunemmh, 170-171.
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npe Te CPeIUIIkhe aHaIN3e, OTBOPHTH HEKOJIMKO NMUTamka TUX yCTaHOBA,
nonasehu o1 MO3UTHBHOT MpaBa, Cy/ICKe MpaKce U Teopuje, na 1 umajyhu
y BHIY 3amo4ery pedopMy Hamer rpah)aHCKor IpaBa, OTHOCHO pelerma
canpkana y [pennaupry I'pahanckor 3akonuka Pemyonuke Cpouje.'?

2. OTIPEAYT'OBOPY V ITPABY CPBUIJE

[IpemyroBop je perymucan 3akOHOM O OONHTAIlIOHUM OJHOCHMA
¥, MaJia Ta Taj 3aKoH JMeduHHINE Kao gpcmy yroBopa, ypehen je y on-
CEeKy KOjU Ce OJHOCHU Ha 3aKmyuerse y20680pd, YKe Ha Ca2ldcHOCH 60/bd
Kao eJIEMEHT 3aKJbyuera yroopa.'* IIpema TekcTy 3akoHa, TO je ,,yrOBOP
KOjUM ce Ipey3uMa obaBe3a Jia ce JOIHH]je 3aKbYUH JPYTH, IIaBHU yro-
Bop“. Jledununuja je cimuuna onoj uz COS.1S

YropeaHoIpaBHO MOCMAaTPaHO, Y3 CBE Pa3JIMKe, 00BE3UBAHE CITMYHO
npeayroBopy u3 300 MOCTOjU MPAKTUYHO CByAA. Y HEKHM HpPaBHUM CH-
CTeMHMa TakaB je (TakBu Cy) yroBop(u)'® mpensulen(u) u ypehen(u) 3axo-
HoM. Heke 3Hauajue koqudukanuje'’ He npeasul)ajy U3pHUUTO TPETYTOBOP

3 Bun. Bepsujy Ilpemmanpra I'paljanckor sakommka PemyGmuke CpGmje Koja
,»BXH y BpeMe Mucama oBOr Tekcta y [pasnu scusom 5/2016 (nawe: [Ipeonaypm).

14300, I'masa II, oxcex I, wi 45. Y JIOKTPHHH, y OIMIITUM JeluMa, demrhe
ce, mehytum, cucremarusyje u obpalyje y pacmpaBu o Bpctama yrosopa. Bua. Jaxos
Papumh, O6rucayuono npaso, beorpamx 2004, 129; XK. Bophesuh, b. Cranxopuh,
203; C. Ileposuh, 234; Joxed Camma, Obaueayuono npaso, Hou Canm 2004, 347. Y
(paHIlyCKOj TUTEpaTypu pacrpaBa O CPOJHHM yCTaHOBaMa je, Mak, OOMYHO CHCTEMaTH-
30BaHa y JIJIOBUMa KOji TOBOPE O 3aKJbydeky yropopa. Bua., Ha npumep, J. Ghestin, G.
Loiseau, Y-M Serinet, 574 u nasee; P. Malinvaud, 84 u nasse; Philippe Malaurie, Laurent
Aynés, Philippe Stofffel-Munck, Droit civil, Les Obligations, Paris 2009*, 424 u nasme.
V mBajuapckoj JUTEpaTypu O MPEAyroBOPY CE paclpaBiba U Kao OACTYNAamy Ol ciI000/1e
yroBapama: OHaj KO je 3aK/by4nO MpPeIyroBop 00aBe3aH je Jia 3aKJby4H IJIABHH YTOBOP.
Bup. Pierre Tercier (avec la collaboration de K. Devaud), Le droit des obligations, Genéve
— Zurich — Bale 2009, 126-127.

15 VroBopom ce moxe TpeyseTH obaBesa 3a 3aKibyderse Oyaylier yroopa“ —

COS, ui. 22. Ymop. wi1. 936 Aycrpujckor rpahanckor 3akoHuka (masbe: AI'3). Bua. o
nocnenmeM Vilim Gorenc, Komentar zakona o obveznim odnosima, 1, Zagreb 2014, 407.
Ynop. neraseuuje Jlazap Mapkosuh, Obnueayuono npaso, beorpag 1997, 195-196. Uctu
nojam je 3aapxkan y Zakonu o obveznim odnosima Hrvatske, 4. 268.

16 Bun., ociM HaBeneHHK y mpeTxonHoj dycrorn, I'3P, wr. 1282.

7" Ha npumep, BGB. Bux. ynopehemem ca ¢panmyckum npasom Giinter Reiner,
,,Le processus de formation du contrat dans le projet d’ordonnance de la Chancellerie —
quelques commentaires*, La réforme du droit des obligations en France, 5émes journées
franco-allemandes (dir. Reiner Schulze er al.), Paris 2015, 67-68. CC mo npomena u3
2016. ronune xaga cy y L’Ordonnance n°2016-131, 10. 2. 2016. (portant réforme du
droit des contrats, du régime général et de la preuve des obligations), xojom cy OUTHO
HOBeNMpaHa OpojHa MUTama OIILTEr JeNia OOJUralioHOr IpaBa U YyrOBOPHOT IIpaBa, Wil
1123 u 1124 npuxsahenu cy Le pacte de préférence kojuM ce jenHa cTpaHa 00aBe3yje TaKko
Jla Kpeupa 3a Jpyry NpaBo Ipeder yroBapamwa, ako OJUIy4dH 1a 3aKiby4u oapeheHn yroBop
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(HU cpozAHE CcaracHOCTH BOJbA MOCTUTHYTE Y IPOLECY 3aK/bydeHa YrOBO-
pa), anu cy TeopHja M CyAcKa Ipakca carjlacHE Jja Cy OHU JJO3BOJbEHH, /1a
MPOM3BOJIC IPaBHA JIjCTBA HA KOja Cy yCMEpeHa, IIpe CBera OCIOHIEM Ha
NPUHLIXN CI000/E yroBapama.

Be3 o03upa Ha pasnuke y Ha4MHY peryiucama, U3BeCHa MUTamba
KOja ce OIHOCE Ha IPEeIyroBOp CByAa Cy OTBOPCHA, a MOTY OUTH BaXKHA
3a LIEHTPAJIIHY TEMY OBOT TEKCTa, IPEIyroBOp KOjUM je npeysera obaBe3a
3a 3aKJbY4eH-€ YroBOpa O MPOMETY HEMOKPETHOCTH, KOjH j€ 3aKJbydeH y3
JaBame (yroBapame) Kamape.

2.1. IlpenyroBop 1 OUTHH €lI€MEHTH KOHAuYHOT YyToBOpa

[IpBo je muTame Mepe, 0OMMa CaraCHOCTU BOJbA O €IEMEHTHUMA
Oyayher xoHauHOT (TJIABHOT) YroBOpa Koja y MPpeayTroBOpy Mopa OUTH TI0-
CTUTHYTA.

[Ipema 300, ,,pexyroBop obaBe3yje ako caapXKu OWTHE CaCTOjKe
miaBHOTr yropopa“.'® Jlakie, OHM CIIOpasyMu KOje CTpaHKe MOCTHIHY Y IO~
CTYIKY 3aKJby4eHa TIIaBHOT (KOHAYHOT') YTOBOpa, Y KOjHMa carllacHOIIhy
HUCy 00yxBaheHH OMTHHU cacTOjIi KOHAYHOT YrOBOpa HE CTBapajy mpasa
u o0aBe3e (Ha 3aKJby4eH¢ KOHAYHOT YrOBOpa), IIa HUCY IPEIyTrOBOPH, Ma
HU YTOBOPH jep j€ /IejCTBO YyroBOpa YIpaBO CTBapame IMpaBa M o0aBe3a
mmehy cTpanaka.

Cmuano, I'3P npeasuha na ,,00chame Ha yroBapame* (la promesse
de contracter)" ,,Mopa Ja caap>u CBE CaCTOjKE YrOBOpa Y OJICYCTBY KOjHX
CTpaHKe HE MOTYy M3BpIIUTH 00aBe3y". O0aBe3Hy CarmacHOCT O OUTHUM
cacTtojiMa yropopa mpeasuha u aycTpujcko mpaso.’

Pememe y Cxuyu je BUIIE W3HUjaHCHUPAHO, TAKO IITO Pa3lIUKyje
CUTYyalLlWjy Yy K0joj Cy y mpeayroBopy oapeheHn OMTHHU yCJIOBH 3a 3aKJby-
Yeme IIaBHOT yroBOpa, Kaja je 3a Cllydaj HeW3BpIIeHa IMPeayroBOPHE

(COS, um. 216, ct. 2: ,,O6chame mponaje je crnopasyMm O IpaBy Ipede KyIOBHHE...“) H
OIIIIMOHHU YTOBOp cliM4aH OHOM M3 Ckuye 3a 3akoHUK 0 obauzayujama u yeoeopuma (Aajbe:
Ckuya), an. 30. ITocebHO ypehemwe npeayrosopa He nocroju Hu y BGB, na je moryhHoct
H,CIOBOT 3aKJby4CHha OCTaBJbEHA Hauely ci1000/e yroBapama.

18300, un. 45, cr. 3.

19 T3P, un. 1279. Kako KOMEHTapHIIE jelaH O] YWIAHOBA PEIAKIIHOHE KOMHCH]E, Y
MHUTabY je CHHOHKUM 3a npeayroBop. Bua. Bogdan Dumitrache, ,,Commentaire introductif
au Livre V. Des Obligation. Titres I a X relatifs aux obligations en général“, Nouveau
Code civil Roumain: traduction commentee (red. Daniela Borcan, Manuela Ciuruc),
Juriscope — Dalloz, 2011, 339. I'3P o6ehame Ha yroBapame (mpeayroBop) aehuHuUILIE Kao
obehame, mTO OM MOIIIO J]a ce pa3yMe jeAHOCTPaHO, a HaMa Ce YMHHM Jla HeMa MPaBHOJIO-
TUYKUX Tpenpeka u na Oyae y3ajamHo. Y COS mpexyroBop je neduHECaH Kao JBOCTpa-
HO 00aBe3aH yroBop, ajii CyACKa Ipakca JOIYyIITa U jeAHOCTpaHo obaBe3uBare. Bua. F.
Dessemontet, 148.

20 AT'3, . 936. Bua. V. Gorenc, 408.
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obaBese mpeasuleHo 1a he ce mpecyaa kojoMm ce cTpaHka o0aBe3yje aa Ko-
HaYHHU YrOBOD 3aKJbY4H ,,CMAaTpaTH Kao 3aK/by4ere IIaBHOI yroBopa‘?!,
JIOK y CIIy4ajy a He IMMOCTOjU TaKBa CarIaCHOCT, HEM3BPIICHEC J1aje CayTro-

BOPHHKY IMPaBO Jia 3aXTeBa HAKHAy miTere.”

CynporHo, y wiany 22 COS He mpensuba ce HMINTA Kaaa je
00MM TIpenyroBOpHE CarmacHOCTH Yy MHUTamwy, npenymrajyhu oarosop
Ha TO THTamke TEOPUjU U cyacko] npakch. CynoBH cy Ha CTaHOBHIL-
Ty Ja MPEayroBOp MOXe Ja ce WACHTU(HKYje ca IIaBHHM YTOBOPOM,
IITO TPETHOCTaBJba Ja OW MPeayroBOp M IVIaBHH YroBOp Tpedajo jaa ce
3aKJpydyjy M3Mel)y HCTHX cTpaHaka M MO MCTHM YCIOBHMA, J1a CE CaMo
TaKo MOXE M JUPEKTHO TPaXKHTH U3BPIICHE IIaBHE obaBe3e, IITO MOJ-
pasymeBa U MPEAyroBOPHY CarlaCHOCT O OMTHUM €JIeMEHTHMa yropopa.?

®panirycka TOKTpUHA, pa3BUjeHa IPe UHTEPBEHIH]j€ YUHbEHE Y TOj
obmactu, m3menama u3 2016. rogune, nonasehu o moceOHUX ciryvajeBa
KOjU Cy MMaJId 0COOMHE MPEAyroBopa, a Koju cy ounu npensulenun y CC
Y TIPaBHOj TIPaKCH, pa3IMKOBaa j€ TaKBe KOJ KOjUX je HEOIXOAHa carjac-
HOCT O OMTHMM eJeMEHTUMa’*, KO KOjUX CYy TH €JIEMEHTH OIpPEIUBH>
WJIM TIaK KOJ KOJUX HHje HEOIMXOIHO Ja MPEYyTroBOp CaJpKu OMTHE YCIOBE
KOHa4HOT yroBopa Beh je J0BOJBHO Ja cajipKu ,,0MTHE WHAMKAIIN]jE HEIO-
KPETHOCTU U ,,[IPOBU30PHY LIEHY", K0 IITO CE€ TO TPaXH Yy (HPaHIyCKOM

21 Cruya, 4. 29, cT. 5.

2 Cruya, qn. 29, cr. 4. Anreprarusa y [Ipennanpry ['pahanckor 3akonuka Cpouje,
. 191, npartu ucty unejy, npensuhajyhn HakHaIy mTETE KA0 OCHOBHY CAaHKIH]Y, a CyI-
CKy Ipecyly Koja 3aMerbyje 3aKJby4eHe YroBopa Kaja cy y npeayroBopy onpehexn 6utHu
YCJIOBH 32 3aKJby4eHe IIaBHOT YroBOpa, aiik 3aapikasa u onpendy u3z 300 mno Kojoj mpex-
YroBop o0aBe3yje ako caJp)KH cacTojKe INIABHOT yroBOpA.

23 Bugn. F. Dessemontet, 149—150 1 Tamo HaBesieHe cyncke omtyke. Bun. 3a pa3goj
cxBarama y mBajiapckom mpasy W. Stoffel, 139-142. Kako ce HaBoau, cTapyja JOKTpHHA
je mpemyroBop, Koju je 00yXBaTHO cBe OUTHE eIEMEHTe, CXBaTaja Kao [IaBHU YTOBOD, alli
ycinoBibeH. HoBuja je m3pakaBana CKENTHLIM3aM y OAHOCY Ha Pa3yor MOCTOjama TaKBOT
HpeyroBopa.

24 Bup., ua npumep, CC, wi. 1589, xoju npensuba ga he ysajamuo oGehame
npozaaje MohM Ja BaKM Kao IPOJaja ako Cy Ce CTpaHKe carlacwie O MpeaMeTy W IeHHU.
VYnop. C. IlepoBuh, 236. Bun. 3a cxBarama 1o KojuMa ce pasiiiKyje o0ocTpaHo obehame
oz koHayHOT yroopa Ph. Malaurie, L. Aynés, P. Stofffel-Munck, 229.

25 Bup. 3a pacte de préférence (mosor) wi. 1123 CC (ua ocmoBy mpojexta) J.
Ghestin, G. Loiseau, Y-M. Serinet, 580. Aytopu Taj mpeayrosop ymopelyjy ca yrosop-
HHUM IIPaBOM IIpeue KyNOBUHE, 03UBajyhn Ha JIUTEpaTypy, ajlu U CyAcKy mnpakcy. Tome y
nputor uae wi. 1123, cr. 2 (mosenupanor) CC, xoju ypehyje cankuuje 3a ciydaj mospene
nmpaBa OeHedunrjapa, Ha UCTH HAYMH HA KOJHU ce OHe ypelyjy y yroBopHOM mpaBy mpede
KyTOBUHE: aKo je Tpehn HecaBecTaH, MOHUIITEHE YTOBOpa KOjH je ca HHM 3aKJbydeH U
OIUTyKa Cyzia KOjoM ce 3aMemyje yroBop ca 6eHedunujapom, nHaue HaKHaIa mrere. Bu.
nerasbuje Thibault Douville (dir.), L’Ordonnance n°2016—131, 10. 2. 2016. (portant
réforme du droit des contrats, du régime général et de la preuve des obligations), 2016,
67. Ynop. P. Malivaud, D. Fenouillet, M. Mekki, Droit des obligations, Paris, 2017, 145.
Bun. nerassamje C. Larroumet, S. Bros, 258-260.
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MpaBy 3a Npoaajy o0jekTa y u3rpaimu Koju (paHIyCKA TpaBHHUIN
Ha3WBajy U yroBop o pesepsaiuju.’® Haj3an, 3a mojenune ,,BpcTe™ mpemy-
rOBOpa — aKo Cy YOIIIITE y MUTamky peayroBopu, Hehe cMeTaTn na mpen-
yroBop Oyzie BaJbaHO 3aKJbyUeH, TyHOBAXKaH, NaKo, HA IPUMED, IICHA HHje
onpeheHa, anu MocToje APyru OUTHU SIEMEHTH, Kao, Ha TIPUMED, YTOBOP O
EKCKIIy3UBHOj POJaju pode jeAHOTr BENETProBLa KOjH ca lUM 3aKJbydyje
Tprosai Ha Mano.”’ Tako je u ca OHUMa KOjH Cy CaMo TPUIPEMHH CIIopa-
3ymu (les contrats préparatoirs), etana y mpolecy 3akjbydema yropopa.”

VY Hamoj DOKTpUHH mpeosial)yje cTaB 1a je 3a NpEenyroBop He-
OIXOJHA CarIaCHOCT O OMTHUM €JEMEHTHMa KOHAuHOT yroBopa®’; HEeKH
ayTOpH J03BOJbABajy Ja IOCTOje JIBE BPCTE MPEAYyroBOpa, OHH KOjH Cajl-
pke enemenTe Oymyher yroBopa (ma ce MOTY NMPHUHYJHO M3BPIIMTH TaKO
mTo he cyacka oryka 3aMEHUTH KOHa4aH YroBOp) W OHH KOJ KOjUX HE
MOCTOjH CArNaCHOCT O CBUM OHTHHM eleMeHTrMa.>”

2.2. locneauiie HeU3BpIICHa 00aBe3e U3 MPEAYroBopa

Y 300 Huje u3puunTo npeaBuleHa CaHKIMja 33 HEU3BPLICHE
NPEeAyroBopHe 00aBe3e Ha 3aKjby4eH¢ INIAaBHOI YroBOpa. 3aKOH HIaK
npeasuba npasro cpedcmeo 3a 3aITUTY CTPAHKE y MPEIYTOBOPY: 3aHH-
TepecoBaHa CTpaHa Koja je BepHa MPEAYrOBOPY MOXKE TPKUTH O Cyna
Jla IPEeCyIOM HAJIOKH JAPYroj Ja MPUCTYIH 3aKJbydeHy INIaBHOT YTOBOPA,
najyhu My, y mpecyau, U MapuIUdoOHH POK y KoMe To Tpeba aa yduHu.’!
VYcoBH 3a Ty 3alITUTY Cy, OCHM YHMEEHUIIE J1a Cy CTPaHKe MOCTHUINIE Ca-

26 Bux. Ph. Malaurie, L. Aynés, P. Stofffel-Munck, 225. U oBzxe ce Mory mpero-
3HATH CJIEMEHTH MpaBa Mpeue KyIMOBHHE.

27 Ibid., 225-226. Kao mTo ce y TPETXOAHO HABEACHHM CIydajeBHMa OCTBapyje
¢dyHKIHMja MpaBa npeye KyloBUHE, HAMa Ce YMHH JIa je OBJe Yy MUTamby OfHOC m3Mel)y T3B.
TeHepaJHoT U IMoceOHuX yroBopa. Bua. 3a Ty moneny yrosopa C. Ileposuh, 229.

28 Bua. P. Malivaud, D. Fenouillet, M. Mekki, 142—143.

2% Bun. K. Bopljesuh, B. Cranxosuh, 203; C. Ileposuh, 236 (ayTop HHCHCTHpa 12
j€ HEeomxoIHa CarlaCHOCT U O Cy0jeKTHBHO OMTHHM eneMeHTHMa); J. Pamummuh, 130; M.
Opnuh, Hapounto 415-418, pasnukyje, momasehu ox texcra Cruye, mpeayroBop (y yxem
CMHCITY), y KOMe Cy Ce CTpaHKe cropa3ymene o OMTHHM ciemMeHTHMa Oymyher yrosopa,
U cropasyMme Koju Taxkole mpeTxone KOHaYHOM YTOBODY, KOjH MX HE caapike, a KOju MOTY
MMaTH JIpyra [paBHa JejCTBa, OJHOCHO MPOM3BOAUTH APYre IpaBHE IOCIEINIE Y OXHOCY
Ha TIPeayroBOp.

0T eoprujeBuh, 588-589. Aytop muie qa mpeayroBop MOXe a He Mopa jaa
caJpku OUTHe eleMeHTe, oclamajyhu ce Ha ommcano pememe u3 Ckuye, ¥ MHTa ce aa
mn hyrame 300 o mpemyroBopuMa KOju HE CaJpke CBe OUTHE eJIeMEHTE HaMepaBaHOT
yroBopa 3Ha4yM Jla OHM HE NOCTOje y HalleM HpaBy. Pasnnka y oIHOCY Ha HPETXOIHO
noMeHyTo cxBarame Opinuha je, ako 100po pasymeMo, IITO OH TaKBe CIIOpa3yMe U He Ha-
3uBa mpeayroBop Beh ux cBpcrapa y ,,ocrane” cropasyme, a I'eoprujeBuh uUx o Ipyrux
NPUIIPEMHUX CIopa3yMa pasiukyje. Ymop. 3a mocieame P. Malivaud, D. Fenouillet, M.
Mekki, 141-143.

31300, un. 45, cr 4.
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TJIACHOCT O OMTHUM cacTojiuma Oyayher yroBopa, Aa je 3axteB OaroBpe-
MEH H JIa Ce JIpyra CTpaHa He MOJKe MO3BaTH Ha MPOMEHEHE OKOTHOCTH. >
Ha ocHoBy Tux oapenaba Moxke ce MpeTHOCTABUTH Aa je 3aKOH KOHAYHU
U3IJIe]] 3aIITUTE NPEIyCTHO OMIITHM MPaBUIIMMa, KOja BaXke 3a CBE yro-
BOpE, a TO 3HAYM MPaBHJIMMa M3BPIIHOT ITOCTYIIKA.

Y Ckuyu je, mehyrum, Omna mpensuleHa anTepHaTHBHA MOCIE-
JIMIIa, 3aBUCHO O] TOTa Jia JIH Cy Yy NPEayroBOpy ,onpehern OUTHU yc-
JIOBH 32 3aKJby4YCHE IIABHOT yroBOpa“. AKO HHCY, CAayrOBOPHHK BEpaH
IpeIyroBOpHOj 00aBe3N CTHYE MPABO HAa HAKHAMY INTETE, y MPOTHBHOM,
KaJa cy TH CacTOjIld YrOBOpPEHHU, cyl he o0aBe3aTH JApYry CTpaHy Ha
3aKJbYYCHC, a aKO OHA TO HE YYMHH Y MapUIHMOHOM POKY, Ipecyna he ce

,»CMaTpaTH Kao 3aKJbyueHhe IIaBHOT yropopa“ .’

N y ynopeaHoMm mpaBy TO HHTAamE je IMOBE3aHO Ca MPETXOIHUM —
Jla JIM je IpeyroBOpOM 00aBe3HO YPEIUTH CBE OMTHE CaCTOjKe KOHAYHOT
yroBOpa, OHOCHO Ja Jiu ¢y yTBphern. To je n pa3symsbnBO: 1a Ou ouTyKa
Cyla, HETIOCPEIHO WM y M3BPIIHOM IIOCTYIIKY, aKO He Oy/e 3aKJbydeHeM
yroBopa J00pOBOJBHO U3BpIICHA, KOHAYHH YTOBOP MOIJIA JIa 3aMEHH, Tpe-
0a Ja TacH Ha 3aKJbydeme odpelleHoz YyroBopa M Ja TakKo ,,3aKJbydeH",
OIHOCHO TIPECYJIOM CYICTHTYHCaH YrOBOp MOXKEe M caM OHTH TPHHY.I-
HO W3BpILUEH. YNpaBo Ta Hjeja je HenBocMucieHo npuxsahena y I'3P:
MPeyroBOp MOpa caapkKaTu cBe Kiay3yne Oymyher yroBopa 6e3 kojux je
HeMoryhe m3BpmmTH npuxBaheny o6asesy. OcuM HaKHaJIE MTETE, HA 3aX-
TEB MPeIyroBOPY BepHE cTpaHke cyn he moHeTw omnyky koja he 3ayzetn
MECTO YrOoBOpa, TOJ YCIOBOM Ja TO 00380/648a NPUPOOAd y2080pa U YKo-
JIUKO CY 3AKOHCKU 3AXMe8U 3a NYHOBANCHOC MO2 Y2080pa UCHYIbeHU.

Hu y mBajmapckom mpaBy 3akoH He ozapelyyje mocieauie Heucy-
HBemha MPeIyroOBOpHE 00aBe3e, He CIIOMHUbE HU TMPABHO CPENICTBO KOje€ je
Ha pacmoiaramy ApPYyroj cTpadu, kao mTo to yuHu 300. [Ipema cyackoj
npakcu u nparehoj Teopuju, HEUCITYHEHke MPeTyroBOpHE 00aBe3e OTBapa
nBe MOryhHOCTH: &1a mpecyaa 3aMeHH KOHaYHH yroBop> W ja ce IoCyan
HaKHaJa IITeTe, y TOTOmhEM CIy4ajy Tako ITo he ce HaKHaaa OrpaHuyu-
TH Ha HETATUBHH YTOBOPHH HHTEPEC ,,jep IVIABHU YTOBOP HUjE 3aKJbyUeH".

32300, u. 45, cr. 51 6 (3axTeB ce Moxe McTalil y pOKy OJT IIECT MECEIU O pPOKa
npenBuheHOTr 3a HEroBO 3aKJbyUeEbe, OJHOCHO OJf Kaja je, [0 MPUPOAX CTBAapH, Tpebaio
na Oyne 3akJby4eH).

3 Cruya, an. 29, ct. 4 u 5.

3 T3P, un. 1279. 3akoHoM je uckJpydyeHa MOryhHOCT Ja OfjIyKa 3aMEeHH YroBOp
aKo Cy y NHUTamy PEeallHd YTrOBOPH. YjeIHO 3aKOHOM ce M3pUuHTO Ipexasuba na carmac-
HOCT (convention) KOjOM ce cTpaHKe 00aBe3yjy Ja IMPeroBapajy Wi Ja U3MEHE HEKH yTo-
BOp HE NPEJCTaBIba NPEAYrOBOP.

35 P, Tercier, 239. Tyx6a Koja ce y TOM ClIy4ajy MOTHWKE j& Koncmumymuena (une
action formatrice).
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Wnak, CKpUBJbEHO HE3aKJbYUHBaH-€ IIaBHOT yroBopa Tpebano 6u ga 1o-
BOJIC /10 HaKHaJe M3ryosbeHe 1o00uTn.>

VY nokxrpunu ocnomenoj Ha 300, Kao M y yIOpeaHoj, CTABOBU CE
pa3jMKyjy Y HUjaHCaMa U HUCY YBEK CACBUM jaCHU. AKO C€ TyHOBaXKHOCT
NpeAyroBopa ycjioBjbaBa carmacHomhy o OMTHHM cacTojuuMma yroBopa
(He3aBUCHO Of TOora Ja Ju he 3a Jpyre cariacHOCTH OWTH TpeaBuleHa
Jpyra TpaBHa JejcTBa U Koja)’’ y oqHOCY Ha (TakaB) MPEIYTOBOP y YiKEM
CMHCIY ¥ HEroBe IIpaBHE MOCIEAMLE MOTY c€ pas3iuKoBaTtd ciencha
CXBaTama:

a. AKo je[Ha oX cTpaHa oi0uje Ja 3aKJby4H IJIaBHH YrOBOp, cy/ he
j€ Ha 3aXTeB Ha TO 00aBe3arTH, a ako 3aKJbYUCH-E U JaJbe U30CTaHE, CY/ICKa
omnyka he 3ameHuTH HesakibydeHd yroBop.*® Ta moryhHoOCT ce craBiba
O] PE3€PBY Y YIOPEIAHOM IIPaBy, Kaja je O MOjeAUHUM MPEAyTOBOPHMA,
OTHOCHO TIOj€JMHAM KOHaYHHM YTOBOpPHMA ped: HCKIbYUyje ce Kaaa je TO
MPOTUBHO MPHUPOAU MU MOCEOHUM YCIOBHMA 32 MYHOBAXXHOCT KOHAYHOT
yroBopa.*’

36 F. Dessemontet, 150. Ayrop xozaje a, Maja ce IPeLyroBop y IOMIELY IPUHY/-
HOT M3BpIICHA y HATYPH HE pas3iMKyje Of ,,00M4HOr™, y mpakcu hie 3a TakBO M3BpLICHE
OUTH MHOTO Tpenpeka, Ia Mo MPpaBHiIy J0JIa3K A0 HaKHaJe IMITeTe.

37 Tlojemuuu ayTopu, pe APYToT, IpaBe pasituKy u3Meljy BOCTPAHO 0GABE3HHX U
jemHocTpaHO obaBe3HHX mpexyroBopa. [lomazehn on mukmmje wi. 45, cr. 1 300, npema
KOjeM je IpeIyroBop yroBOp KOjUM ce Mpey3nma obaBes3a Jia ce 3aKJbydd IJIaBHHU Yro-
BOp, OHU Hajlase Jja ce MpeIyroBOPOM MOXKE JaTH MpPaBO CaMo jeAHOj O HUX Jia H3jaBOM
CBOj€ BOJbE MPEAYTrOBOp MPETBOPH Y IIaBHU YrOBOp, YKJbY4Uyjyhu makie y mojam mpen-
yroBOpa M OIMIHOHU YroBOp. Y TakBOM CJIy4ajy JOBOJbHA je U3jaBa oBnamheHne cTpaHe qa
IpaBHA JIjCTBA TAaKBOT HpeayroBopa (OMIHMOHOr yroBopa) HacTyme. Bun. tako, Ha mpu-
Mep, Mimanen [pamkuh, Kovwenmap 3axouna o obaueayuonum oonocuma (pen. bopucnas
bnarojesuh, Bpnera Kpysp), I, HoBu Cax 1983, 146; ucro u V. Gorenc, 409. Bux. 3a
omuonu yroeop Cruya, 4n. 30, u [Ipeonaypm, 4i. 192. He mocrassba ce, 1akie, ITHTAbHE
HpaBHE MOCIEAUIE HEHCIYHeHha MPEIyroBopa U JIaKO je YOYHTH PasiHMKy y OZHOCY Ha
IPEIYTroBOp y YXKEM CMHUCIY: a OM KOZ TOTr JIPyror Ha OCHOBY IPEIyroBOpa HAacTao KO-
HavaH yroBop, Tpeba M Ja ra CTpaHKe 3aKJbyde, KOJ OIIOHOT YyTOBOpa CTPAHKE Cy Ce O
BEeMy cariacuie, Tpeba 1a OeHeuIrjap CBOjOM M3jaBOM JOBEIE Ja OH IIOYHE JIa MPOH3-
BOJIM TpaBHA JICjCTBA, Ma OMIIMOHU YroBop (,,jeAHOCTpaHo obchame yropopa“™) HajBHUIIEC
JMYM Ha YroBOp 3aKJby4eH ca MOTECTaTHBHHM YCIOBOM. Y JajbeM TeKcTy mmahemo y
BUY NPEIYTOBOP y Y’KEM CMUCIY, OHaj Koju 00e cTpaHe o0aBe3yje Ha 3aK/by4YeHEe YIo-
Bopa. [logena Ha jemHOCTPAaHO M JABOCTPAHO MPEAYrOBOPHO O0ABE3UBAKE U C 003UPOM
Ha yCTaHOBY OMNIIMOHOT yroBOopa IIO3HATa je M YNOpeAHOM IpaBy. Bun. 3a ¢paniycko
mpaBo ymecto cBux J. Ghestin, G. Loiseau, Y-M. Serinet, 572-573, 3a mBajuapcko F.
Dessemontet, 148. Buz. 3a 06aBe3Hy cHary, BpeMe M HauMH Ha Koju ce GeHeduuujap Ko-
puctH onmujoM y ¢panmyckom npasy u C. Larroumet, S. Bros, 280-282.

3 Tako, Ha npumep, M. [pamkuh, 148; V. Gorenc, 409; Ty moryhHOCT 103BOJBaBa
u I. Teoprujesuh, 599-600. Bua. 3a mBajuapcko mpaBo F. Dessemontet, 149—150, u
neraseHEje W. Stoffel, 143—-144.

3 Bug. I'3P, um. 1279, cr. 3, KOjH, OCUM IO3UBamka Ha MPUPOAY U IOCEOHE YCIOBe
3a IyHOBa)KHOCT KOHAYHOT YTOBOPA, Ty MOT'YhHOCT HCKJbYUyje U 3a obchame 3axibyuema
peanHor yroBopa. Bua. u J. Pagummh, 130-131, xoju mo3uBoM Ha HEMAYKy AOKTPHHY Kao

66



Hparop Xubep (ctp. 57-87)

3anpaBo, uneju na he npecyna 3aMeHUTH KOHAYHU YTOBOP, TTOCE0-
HO aKo He TIOCTOjU 3aKOHCKO MPaBHUJIIO KOje TO U3PHUYKTO Hapehyje, moryhe
j€ CTaBUTH 3HauYajHE MpUTOBOpE. Hauemno je moryhe mocTaBuTH MUTAmkE,
Ha KOje HEraTHBHO OJIroBapa jefaH KOMEHTATop, UMa JIM CyJ OBJIaIhermne
Jla cadyrHHU yroBop ymecto ctpanaka.** CampxuHcku, Heku he Taj mpu-
TOBOp TOKYIIIATH Jla 3a00ml)y TBPAKOM Jl1a CyIcKa OTyKa HE 3aMemyje
IJIaBHH YTOBOp, Beh yroBopHy m3jaBy cTpaHe Koja oa0Wja 1a 3aKJbydu
IJIaBHU YTOBOP: CTpaHa BepHa YroBOpYy TY:KOOM 3axTeBa Jia Apyra cTpaHa
Jla M3jaBy KOjOM C€ KOHA4YHH yTOBOP 3aKJbydyje, a Mmpecyaa KOjoM ce OH
Ha TO o0OaBe3yje IOBOAM Ja Ce ,,cMaTpa Ja je OHa JlaTa YhM je Tpecy-
Jla mocTana MpaBoCHaxHa™.*' AIlM HH TO PE30HOBame HE Jaje OATOBOP
Ha jeHOCTABHO TMUTAME: KaKo Mpecyaa KOjOM Cce yCBaja KOHIEMHATOPHHU
3axTeB (a CyJ HAJOXKH JPyroj CTPaHU J1a IPUCTYIH 3aKJbydeHy ITTaBHOT
YTroBOpa) UMa KOHCTUTYTHUBHO JI€jCTBO, KaKo ,,cTBapa‘“ yroop? Y nmurepa-
Typu MMa TOKyIIaja Aa C€ W Taj IPUTOBOP Pa3pelIr TaKko IITO ce Mpe-
Jaxe J1a y AUCIIO3UTHUB Tpecye KOjoM Ce Halaxke TY)KCHOM Ja MPUCTYIN
3aKJbyuemby TNIAaBHOT yroBopa Oy[y YHETH INIaBHU capikaj Ae(pUHUTHBHOT
yroBOpa M KOHCTaranuja /ia he ce IIaBHM YrOBOp CMaTpaTH CKIOIJHEHUM
(y HaBeIEeHOM Cca/IpiKajy) AaHOM JOHOIIEHA MPecyne, ako TY)KEHH Hajo-
KEHO y OCTaBJbEHOM POKY He yuuHH.*? Mmak, ocTaje muTame Kako ce Ha
KOHAEMHATOPHU 3aXTEB OJAroBapa KOHCTUTYTHUBHOM O/IJTYKOM.

0. Tu ce nmpuroBopu Moxxkaa u3z0eraBajy ako ce caMO KOHCTaTyje
na he cTpaHIM Koja 00Mja 3aKJby4YeHE KOHAYHOT YrOBOpa TO HAJIOKH-
TH Ccyl, kKako 1o ctoju U 'y 300.% Heucnymeme CyIcKe KOHIEMHATOPHE
OJUTYKE Y MapUIIMOHOM MOCTYIKY BOJM M3BPIIHOM IOCTYIIKY. V3BpIIeme

Clly4ajeBe HENPHMEHHMBOCTH TOT NpaBHiIa HABOAM CIy4aj Kajia je JyroBaHa 4MHUA0a U3
KOHAYHOT' yTOBOPA JIMYHE IPUPOJIE, HAKO IPETIOCTaBba Behe, moceGHO MoBepeme.

40y, Gorenc, 408. AyTop HeraTHBaH OXTOBOP KOPHCTH [a MCKJBY4H MOrylHOCT
3aKJbyueHa Mpeayropopa 6e3 carIacHOCTH 0 OMTHUM €JIEMEHTHMa NIIABHOT yroBOpa, alu
Ha cienelioj CTpaHMIM JIONyIITa Ja CyACKa OMTyKa 3aMEHH IVIaBHH YrOBOP aKO OMTHHX
eJieMeHaTa uMa.

a g Pagummh, 130.

42 Boris Vizner, Komentar zakona o obveznim (obligacionim) odnosima, Za-
greb 1978, 207. U oBne je, mMehyTum, Jako IPUTOBOPUTH HE CaMO Ja Ha 3aXTEB 3a
KOHJIEMHALM]y CYA U3pHYe ¥ KOHJEMHATOPHY U KOHCTHUTYTUBHY OJUTYKY, aKO I0OpOBOJbHA
KOHJIEMHallMja U30CTaHe, 1a OM ce TakBa OJUTyKa MOIIa KBalM(pHUKOBATH Kao plus petitio.
TakaB craB je, mehyTum, Ono mpuxBahen ox cymosa: ,,Cyncka mpecyna JIOHETa Ha OC-
HOBy wi. 45, ct. 4 300 3amemyje H3jaBy BOJbE CTpaHKe Koja Hehe ma mcmyHm oOaBesy
CKJIaNlaka IJIABHOI' YTrOBOPA MPOTEKOM poka oApeheHor y mpecyan a Kaja Taj pPoK Huje
onpelen, npaBocHaxxkHomthy cyncke mpecyne (y wi. 243 3UIT). 36or Tora, u3peka npecyze
Mopa Jia cafip)ku cBe OMTHE eeMEHTE INIABHOT YrOBOpa, TAKO Kako Cy oapehenu y npen-
yrosopy (ur. 45, ct. 3 300).” XXI mehypenyOnuduku KOOPAMHALKMOHN CACTAHAK BUILIHX
NPUBPEHNX CYOBa, NPUBPEIHUX OfeJbeHha BPXOBHHX CYyHOBa peryONnKa M IOKpajuHa
U cynoBa yapyxeHor pana bocuHe u Xeprerosune u Bojsoaune, ctas on 25. maja 1988,
ingpro.propisi.net/DocumentWebClient, 27. anpun 2018. Bua. ucto Ilpecyna OxpyxHor
cyna y Hosom Cany, ['x.192/06, on 5. centembpa 2007, Intermex.

43 Bun., na npumep, XK. Bophesuh, B. Crankosuh, 203.
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ce y ToM (TakBOM) CIIy4ajy MOXKe MOCTHhH, MpeMa jeJHOM MUILBEHY,
MPUMEHOM TIPaBUIIa O T3B. CAMOOCMEAperyy TIOTPaKUBamba Koje je Tpel-
MET U3BpIIEHa, no 3axony. Kako ce nmpumemyje, noja oapeljeHrM OKOITHO-
CTHMA, Y M3BPIIHOM IMOCTYIKY, caMa CyJacka oanyka (10 3aKOHY) CTHUe
onpeheHo CBOjcTBO (I€jCTBO), Ma Ce 3a MOCTU3amkEe TOT JIgjcTBa (OBIE J1a
OITyKa 3aMEHHU YTOBOp) HE TpuOeraBa MOCEOHUM pamaMa H3BpIICHaA,
OHE HHCY HEOINXOJHE; MpUMEp 3a TO OM ympaBo OWJIO cMaTrpatu jaa je
M3jaBa BOJbE JlaTa, aKO j€ M3BPIIHOM JYXHHKY IMPECYIOM HAJIOKEHO
JlaBambe¢ M3jaBe BOJbE, IMa OM C€ CAaMOM3BPIICHEM CMATpajo Jia je m3jaBa
Jara, ¥ TO JaHOM TPaBHOCHAKHOCTH mpecyme.* 43

Teopujcku, KOHIIENIT CAMOM3BPIIICHA MPEMEIITA MTHTAKE U3 JIOME-
Ha Oejcmea (KOHIIEMHATOPHE) OJJIYKEe Ha TEPEH JejcTaBa Koja HacTajy y
NOCTYIKY H-CHOT M3BpILCH:A. 3a caMOM3BpILeHe je, MehyTum, norpedan
3akoHCKH ocHOB*, a y 300 Huje uzpuunto npesuheno na he cymcka ox-
JIyKa KOjOM C€ HajaxKe 3aKJbyueHe YroBopa ,,3aMEHHUTH" yroBOp; MOTpe-
0aH je jow jegaH Kopak KOju he 3HAUUTH Ja ce MUTame TAKBOT IEjCTBa
1 (hopMaITHO MPEHOCH Ha TEPEH WU3BPIIHOT MOCcTynKa. [IpemMa mpaBuinMa
u3BpIIemHa Moryhe je, HauMme, Jia peuterve O u3gpuierby 3aMEHU U3jaBy
BOJBbE, Ca JICjCTBOM O] MpaBOCHaXHOCTH mpecyne.’’ BumbuBa je OutHa
paznuka m3mely nBe comynuje. Kox mpse he cama mpecyna, ipso iure, ako
He Oyzie 100pOBOJBHO M3BpIICHA, 3aMCHUTH KOHAUYHH yrOBOP, KO Jpyre
Tpeba MOKPEHYTH U3BPIIHH ITOCTYINAK U J0 TakBe cyncrutyuuje aohu he
y TIOCTYIIKY M3BpPIICHA.

B. [Ipema jenHOM MHIUBEHY, 3a CITy4aj HEM3BpIICHa 0OaBe3e Ha
3aKJbYYCHE YTOBOpPA HAJIOKEHOT CYACKOM IPECYIOM CJIEAM MPaBo Ha Ha-
KHaJy IITeTe; KaTkaja jep je To jemuHa moryha cankimja.*® 3ampaso, y

4 Bun. Mihajlo Dika, Gradansko ovrsno pravo, 1, Zagreb 2007, 144. Aytop ce
3ajJaxe 3a MITO MNPy NPHMEHy TOT IpHHIHNA de lege ferenda.

45 Tako MoXe GUTH M y WIBAjIAPCKOM TPaBy, IIe MOjeMHA KAHTOHATHA 3aKOHO-
JAaBCTBA M3pUUHUTO mpespubajy na he cymuja mpecyaoM 3aMEHUTH U3jaBy BoJbe. Bua. W.
Stoffel, 143. Ymop. P. Tercier, 239.

4 Kakas II0CTOjH, Ha mpumep, y wi. 1279, ct. 3 I'3P.

47 Bun. 3akoH o m3BpuIeY 1 00e36ehemy, Cryocbenu enacnux PC, 6p. 106/2016,
1. 390. IIpaBuiio je CMEIITEHO y JeNy O HAYuHy u3zepuierbd, a paambaMa H3BpLICHA
MOpa IPETXOAUTH pellere 0 U3BpIIerky (Wi 66). Hema u3Bpiuema 0K ra cyj, CBOjUM
peluemeM, Ha Mpeuior U3BPIIHOT oBepuona, He nokpene. (M3pas ,,ipaBOCHaKHOCT O
nyke“ y OBOj OApeAdH OJHOCH ce Ha OIYKy Koja je u3BpiuHa ucmpasa.) Cynehu nmpema
00jaB/beHUM CYICKHM OTyKama, MehyTHM, HalM cymnoBu cMarpajy na he cama cyncka
oTyKa, 06e3 M3BPIIHOT MOCTYIIKA, aKO Cy Y 0] HABEACHU CJIIEMCHTH KOHAYHOT yroBOpa,
6uTn noBosbHA M Ja he 1oBecTH 10 camoocmeapersa, Kako je omucaHo. Bun omnyke Ha-
BezeHe y dycHoTH 41.

4 C. Ieposuh, 235. AyTop Kao MpUMep HABOIH CIydaj y KOME je CTpaHa y mpes-
yrosopy oryhuia He3aMeHJbHBY CTBap Koja je IpeIMeT INIaBHOI yroBOopa M Halla3u Ja
je jenuna Moryha canknuja HakHaga mrere. (OxonHOCT na je mpexmer Oyayhe obGasese
oryheH He Mopa MehyTuM fa crpeud 3ak/byuere¢ INIABHOT YroBopa: NpEIMeT yroBopa
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JOKTPUHM C€ OTBapa HayejHa JWiIeMa: Ja JIM OW TOCIeNuIa KpIiema
IpeIyroBopHe 00aBe3e, OJHOCHO He3aKJbydeHa KOHAuHOI yroBOpa Tpe-
Oanmo ma Oyzme cyacka mpecyla Koja MMa KOHCTHUTYTHBaH Kapaktep (Koja
3aMemyje KOHaYHH YTOBOp), HEMOCPEAHO WM KPO3 H3BPIIHH IOCTY-
NaK, WIM HaKHaJa INTeTe CTPaHH BEpHO]j mpemyroBopy. IIpBo pemreme
je, mpeMa MHIUBCHY jeHE TPyIe ayTopa, HeMPUXBATBUBO. 3HAUMIO OU
Kpliewe cinodozne m3bopa. ,,.Bosba 1a ce 3akbydn KOHAYHH YTOBOp MoOpa
OWUTH TIOHOBJbEHA, IIa CAHKIHMja HEUCIyHEHha IPEAyroBOpHE obaBese
MOXKe jeqMHO OMTH HakHajga mrere™?; cTpaHKe He MOTY OWTH HarepaHe
Ha 3aKJby4YeH¢ KOHAYHOT YTOBOPA, ,,3aMEHHBAHE BOJHE CYICKOM OITYKOM

y TOM CJIyuajy HHje CTBapHO 3aMerbuBame™.>

[IpeayroBopy BepaH cayrOBOPHUK CBAKaK0 MOXXE MMAaTH M TPaBO
Ha HaKHaIy IITeTe, MakKap Ja MPaBHHU CUCTEM J03BOJbAaBa 3aMEHY H3jaBe
YTOBOPHE BOJBbE MPECYJOM, U TO CE€ MPABO Jla 00jaCHUTHU MMO3UBOM Ha OII-
IITa MpaBWiIa YTOBOpHOT TpaBa. Hajmpe, momTo je mpemayroBop yrosop,
3aMHUCJIMBO j& Jla HE3aKJby4YCHe¢ KOHAUHOT YrOBOpa, HEU3BPIICHE MPE/-
yroBopHe o0aBese, Oyzie pasior 3a pacKuj YroBopa 300T HEHCIYH-CHaA.
AKoO Cy CTpaHKe MPeyroBOpOM MPEABHIEIIE POK 32 3aKJbYUCHE KOHAYHOT
yroBopa, To 61 OMo ciydaj packuja (GUKCHOT yroBopa, uHaue he ce npu-
MEHUTH OIIITa IpaBuia o packuny. [locnenuia packuga Moxe OUTH Ha-
KHama mrere.>!

r. Hajzan, mperxomHa pacmpaBa O MOjMy HpPEAyroBopa, oOHMY
CarIacCHOCTH BOJbAa KOJH TPEAYTrOBOP IOApa3yMeBa W OJHOCY IpeMa

Moxke Outu U Tyha crBap. Bun. un. 460 300). Bua. u ¢ycuory 36 — ped je 0 HCTOM
peliemby, caMo MOCMATPaHO U3 JAPYTor yIia.

4 Bun. taxo I Teoprujesnhi, 599—602, koju, CynpoTcTaBsba B¢ MOryhHOCTH, Ha-
KHajy LITeTe M KOHCTHTYTHBHY Hpecyly, H3pakaBajyhu pesepBy y OIHOCY Ha pelieHa
KOja 3aKJby4eHe YTOBOpa BUE Kao o0aBe3y Ha YMHUAOY. ,,CTpaHKe Cy Jajie MPUCTaHaK 3a
3aKJbyUeHe YTOBOpa, ajl HE U CaIIaCHOCT 3a 3aKJbyuerme yropopa.” OTyaa ayTop cMarpa
Ja ,,B0oJba 1a CE 3aKJbY4H KOHAYHH yroBOp MOpa OMTH IOHOBJbEHA, a HAKHAJA IUTETE je
jenuna moryha cankuuja®.

30 Bun. Anzpuja Came, Ys00 y epahancko npaso, Beorpan 1979, 244. Aytop u3
TOTa M3BOJM 3aKJbY4aK Jia je NPEeayroBop MpaBHa YCTaHOBA KOja CE TEIIKO MOXKE OIpaBJia-
TH.

31 Bug. 3a mpasuna o packuny 300, wr. 125 u 126, 3a HakHamy ITeTe KAO IIO-

cneguiy packuga 300, i 132, ct. 1. Bua. 3a packua npeayroBopa HCTEKOM poka Ha
ocHoBy 300, un. 125, cr. 2; IIpecyna Anenarnuonor cyna y Kparyjesmy I'x 4130/10 ox
12. jamyapa 2011, http.//pn2.propisi.net, 27. anpun 2018. Bua. u 3a packui mpemyro-
Bopa 30or HemsBpiiewa [Ipecyny Bpxosror cyma Cpouje [Ipes. 148/07 om 25. oxtobpa
2007, Intermex. Bun. 3a Taka ynorudan ciex m3puunrto Jbyouma Munomesuh, Obnuea-
yuowno npaso, beorpan 1977, 99. Bun. ciuyno mo edekry J. Canma, 348, Koju, HaueIHO
pa3matpajyhu mojam npenyroBopa, cMaTpa Jia ce HakHaJia IITeTe MojaBJbyje Kao CaHKIHja
3a OyCTaHaK O] 3aKJbydUeHa IIABHOI yroBOpa, ,,lIOBpela MPEeayroBopa MOBJIAYH 33 CO-
00M aKkTHBHpame ceKyHaapHe obaBese”. (3a mpemyrorop u3 300 ayTop cmarpa aa je y
MUTaky IMyHKTAIHMja, Koja moApasyMeBa Apyradujy caHkuujy. /bid., 350.)
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JPYTUM CIIOpasyMUMa KOjU Ce 3aKJbyuyjy Kao MPUIPEMHH, Y MOCTYNKY
mperopaparma, J03B0JbaBa 3aKJbydaK Ja je Ccyacka omiryka koja he 3a-
MEHHUTH YTOBOpHY BOJbY Moryha 3a mpeayroBop y yeMm CMHCIY, OHaj
y KOME Cy Ce CTpaHKe cropasymelne O OUTHHM eJeMeHTHMa Oyayher
yroBopa. [IpemyroBop je yroBop, 3a pasiuKy O]l OCTAJUX CarlaCHOCTH
BOJbA KOjUMa Cy C€ CTpaHKe cliopasymelie Ja (CaBeCHO) MperoBapajy
WM Cy TIOCTHUIJIC CarflaCHOCT O HEKUM, alld HEe CBUM OMTHUM TadykaMa
yroBopa®?, Ije CaHKIMja 3a HEM3BPLIEHE MOXKEe OMTH (CamM0) HakHajIa
mrere. >

Mose ce 3aKJbY4HTH Jia je Y MPaBHUM CHCTEMHMa KOjU TO3HAjy
npexyroBop momyT oHor y 300 MOMHWHATHO CXBarame, U Y TEOPHjH U
y CY/CKO] TIpaKcH, Ja mpeayroBop (y ykeM CMHUCIy) Mopa Ja o0yXBaTH
OuTHE eneMeHTe KOHaYHOT YroBopa, a 1a he 3a ciydaj 1a jeaHa ox cTpaHa
(axo je mBocTpaHO OOaBe3aH) ondMja Ja ra 3aKJbyUeHEeM ITIAaBHOT YTOBO-
pa M3BpIIM, y KPajib0j JIMHUjH OJJTyKa CyJa 3aMEHHUTH Taj yroBop. 3a TO
MOXe OWTH MOTpeOaH joll jefaH eleMeHT — JopMa MmpeayroBopa.

2.3. ®opma mpexyroBopa

3aKoH 0 OONUTAIMOHUM OTHOCHMA j€ jacaH: 1a Ou OMO IyHOBaXKaH,
MpEeayroBop Mopa OUTH 3aKJbydeH Y (OPMHU KOja je YCIIOB ITyHOBXKHOCTH
KOHAYHOT YTOBOpa, aKo je 3a mera mpensuheHa forma ad solemnitatem
— TO je jemaH of cilydajeBa mapanenusma Gopmu y Hamiem mpaBy.>* J[ok-
TPUHA TO HE JOBOJM y MUTAKE>, @ CYJI0BH CYy HEOUCKHBAHO Y€CTO MMAJIH
OPUJIMKY J]a C€ O TOME H3jalllibaBajy.>®

52 M. Opuuh, 308.

33 Ibid., napounro 416-417. V3 Hanomeny ga Te Ipyre cropasyMme Huje Tpeba-
JIO CXBaTUTH Kao BPCTy HCTE IOjaBe ca MPeAyroBOPOM, ayTOp TaKBO CXBATAame BUIU U Y
pemeny wi. 29 Ckuye, TIe je HaKHaAA MTETE y CT. 4 pe3epBUCaHa 3a OCTaJIe CIOpa3yMe,
a Ipecyzia Koja 3aMemyje YroBop U3 CT. 5 3a mpeayroBop (y y>KeM CMHCIY).

54 Ilpomucu o GopMH DIABHOT YTOBOpA BAXe ¥ 3a IPEAYTOBOP, AKO j€ MPOIHCAHA

¢dhopma ycnoB myHoBakHOCTH yroopa. 300, un. 45, ct. 2. Buau 3a ¢popmy yrosopa o
MPOMETY HEMOKPETHOCTH, yMecTo MHOTHX, Mapuja Kapanukuh Mupwuh, ,, VroBopena ¢op-
Ma yroBopa o otyhemy HemokperHoctu“, Cpncka nonumuuxa mucao 2/2015, 313-339; H.
Temmuh, 482 u name.

35 B, Ha mpumMep, M. Jlpamknhi, 147; CnoGonan Iepouh, Jlparossy6 Croja-
Hosuh, Komenmap 3axona o obnuecayuonum oonocuma (Cnodonau Ileposuh), I, Topmwu
MunanoBan — Kparyjesan 1980, 224. Ynop. 3a 6Ge3yciioBan mapanenusam ¢popmu wi. 1351
I'pahanckor 3akonuka Utamyje: ,,[IpeayroBop je HUIITAB ako HHUje 3aKJbY4eH y OHOj hop-
MH KOjy je 3aKOH Iponucao 3a KoHadyaH yrosop.“ J. Pamumuh, 130, HaBoau na 6u y mpo-
THUBHOM IPONHCH O ()OPMH MOININ OUTH W3UTPaAHU.

36 B, ymecto MHOTHX: ,,JIpeIyroBop 0 KyMOMPOXaji HEOKPETHOCTH KOjH HHje
OBEpeH HHUje HU HacTao...“ [Ipecyna Anenarmonor cyna y beorpaay Ik 986/2011 ox 26.
cenrreM6pa 2012, Paragraf Lex, ucro Ilpecyna Bpxosror cyma Cp6uje Pes. 671/06 ox 7.
cenreMOpa 20006, http://pn2.propisi.net, 27. anpun 2018.
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dopma nipensulieHa 3a Oymyhu yroBop obaBe3Ha je W 3a Mpeayro-
BOp M Y IIBajIIapCKOM IIpaBy, aKko je Ta (opma mpensuljeHa y MHTEpECY
crpanaka.’” 8

O npumeHn npapuia o ¢opMHu mpeayroBopa Kao TaKBOT' Y CYACKO]
MPaKCH je MOCTaBJbEHO jeJHO MHTEPECAHTHO NMHTAame: Aa JIM je Moryha
KOHBaITH/alMja HejpocTarka GpopMe u3BpiIckheM?™

[Murame je, Beh Ha npBU nomIea, OecpeIMETHO, IPUMEHA TIPaBUIIA
0 KOHBajuaauju je Hemoryha. M3ppimtu ob6aBe3e U3 npeayroBopa 3Ha-
Yy 3aKJbYYUTU KOHAuaH yroBop. JleNMMUYHO UCTyHeHe je Hemoryhe, a
TOME j€ HajCIIMYHUje 3aKJbyUehe KOHAYHOT YTOBOpa KOjU CE M0 Caip>KUHH,
YTOBOPCHHM €JIEMEHTUMA, Pa3jIMKyje OJ] OHUX y mpeayroBopy. Tama ou ce
paauio, ako 0u Tpebano JIatu ,,TEOPUjCKO pa3jalllberhe’ OHOra INTa Ce
JIOTOIMIIO, O CIOPa3yMHOM PAcKHIy MPEIyroBopa M 3aKJby4ery JIPYToT,
KOHAYHOT yroBopa, Moryhe u y oOnuKy HoBalmje. ,,[1oTnyHo" ucnymemne,
3aKJbY4eHE TJIABHOT yroBopa je Moryhe 6e3 003upa 1ia v je mpeayroBop
IIyHOBAa)XaH UK He. [IpenyroBop U NIaBHU yroBOP HE MOT'Y UCTOBPEMEHO
MPOU3BOJMTH MPaBHA 1ejcTBa,” 3aKIbyuehe KOHAYHOT yroBOpa HE Camo
Jla IPeyroBOp He OCHaXxyje Beh ce o0aBe3e u3 mpemyroBopa race u kKaja
Cy MPETXOAHO MYyHOBKHO HacTaje. AKo mak Oyny ucmymeHe obaBese
U3 KOHa4YHOT YroBopa, mocraBuhe ce MUTambe HEroBe KOHBAIUAAIM]jE, a
HE KOHBaJIMIALMje MPEAyroBopa, Moj| yCJIOBOM Ja CaM He HCIyHhaBa CBE
YCJIOBE 3a ITyHOBaXKHOCT.

CynoBu cy ce, y CYIITHHH, CAMO M3y3€THO MMO3MBAJM HA MPaBHO-
JIOTUYKO TIPABUIIO O KOHBAJIMJIALMjH TPELYTrOBOPa, 3a0BOJHABAIH Cy CE
KOHCTATAIMjOM Jia MpeayroBopHa o0aBe3a Huje W3BpiieHa,’ ma Ou ce
Iy TeM argumentum a contrario MOTJIO 3aKJbYYHTH J1a OH 10 KOHBAJIHIAIH]e

37 COS, un. 22, ct. 2. Bun. F. Dessemontet, 150. Bua. 3a npumepe HemocTojama
napanennsMa y mBajiapckom npasy W. Stoffel, 133—-134. Vmop. 3a TakBo cxBaTame y
Hemaukoj noktpunu J. Pagumuh, 130. Yoop. u C. Ileposuh, . CrojaHoBuh, 224.

38 TMapanenusam Gopmu Hije TOruaHO MOryh aKo ce MpeayroBop 3akibydyje paau
3aKJpyderha peasHor yrosopa. Bua. o takBom mpexyrosopy J. Ghestin, 724-725. Oncy-
cTBO (hopme npenBuheHe 3a KOHAYHH YTrOBOP, y PPaHIyCKOM MpaBy, HE MOpPa MCKJbYYUTH
BAXXHOCT IIPEJlyroBOpa, ajli CIpe4aBa 1a OH 3aMEHH KOHA4YHM yroBOp, 10 uyera OW JOLLIo
n3jaBoM OeHH(HUIMjapa KO OMIMOHOT yroBopa, Ha mpumep. Bun. C. Larroumet, S. Bros,
267 u name.

39 300, . 73. Bux. neramuuje o oBoM ciydajy xonpamuamuje C. Ileposuli, JI.
Crojanosuh, 293-295.

60 ¢, [eposuh, 235.

6l ..HWje HCIymeH IIaBHH YCIIOB 33 KOHBATHIAIM]Y A4 j¢ 0Baj yroBOp y IENH-

HHU WIH NPETeKHOM Jeny u3BpiueH. OBO 3aTo IITO je TIaBHa o0aBe3a U3 MperyroBopa
3aKJbyUYCHC IIABHOI yrOBOpa, a OYHIVICIHO je Ja HHje JOULIO A0 3aK/by4era [IaBHOT
yroeopa, Te 006aBe3e U3 HEOBEPEHOT NMPEAyroBopa HUCY YOIIITe H3BpIIeHe . BpxoBHHU Cyq
Cpouje, Pes. 471/96 on 13. debpyapa 1996, Propis Soft. Ynop. I[Ipecyny BpxosHor cyna
Cp6uje Pes. 2928/2008 ox 19. HoBemOpa 2008, Propis Soft. Y obe mnpecyne cyn mehyTum
HE UCKJbYYyje KOHBAIHUIALH]Y, A2 j& O U3BPIICHA TOUUIO.
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JIOLJIO J1a jecTe W3BpILEHA. Y MOjeIMHUM OJUTyKama, Mel)yTHM, HacynpoT
MPETXOAHO ONHMCAHOM JIOTUYHOM CJIEAy, CyZl KOHBAJIMAALU]Y IPEAyroBopa
HOBe3yje ca UCIymkemeM 00aBe3e 13 ITaBHOT yroBopa.®?

VY cynckoj pakcy ce TO MHUTAkE M0jaBIIIO0 Y MPEoO0paKeHOM OOITH-
Ky: CYIIOBH Cy C€ pa3Hja3iiN y KBaJM(PHUKOBamkY JejcTaBa MPeayroBopa,
pemaBajyhu o Tome 1a JM MPeayroBOp O KyNONPOAaju HEMOKPETHOCTH
MOJKe OWTH OCHOB 3a CTHIIamke cBojuHe. [Ipema jeqHoM MHUNIbEmhY, Ha OC-
HOBY IIYHOB2)KHO 3aKJbYUEHOT MPEyroBOpa MOXeE Ce 3aXTEBAaTH CaMo Ja
ce TPUCTYMH 3aKJbyuekby IIIaBHOT YTOBOPA, a He, Kaja je IpeayroBop Imy-
HOBa@XaH, Jla c€ YTBPAHU MpaBo CBOjuHE. YV jemHoM Opojy omiiyka Cymo-
BU HaJsla3e Jia MyHOBa)KaH MPEAYTOBOpP KOjU HHjE M3BPILIEH 3aKJbYYCHEM
[IaBHOT yroBOpa W HHUj€ CHPOBEICH IMOCTYNAaK HPUHYIHOT H3BpPLICHA,
aKko cy o0aBe3e M3 TIIaBHOT YroBOpa M3BpIIEHE, MOkKe OWTH mpuxBaheH
Kao 3eMJbHIIHOKIbIDKHA (KaTacTapcka) UCTpaBa Ha OCHOBY KOje€ ce€ BpIIU
yIUC ¥ CaMHM THM HACTyIajy cTBapHOmIpaBHa jaejctea.** HapaBno, cama
MOMHMCA0 J1a MIPeIyroBop Oyze TUTYITyC 3a CTHLAKkE IpaBa CBOjUHE HEMa
HUKAaKBOT' OCHOBA: Y OIHOCY Ha HEMOKPETHOCT 3aKJbyUCHEM CE HE CTHUE
HHU OOJMUraliMoHO MPaBo, MOTPAKUBAKE; 3a TO MPEaYroBop Tpebda na Oyne
U3BpIIEH, T00POBOJEHO WM Y MOCTYIKY MPUHYIHOT U3BPIICH:A.

3. O KAITAPU U KAITAPU KAO OIYCTAHNIIN

3.1. O6e3beheme mpemyroBopa

,»3a 00e30eheme nmpenyropopa MOry ce ynorpeOuTH peJoBHA Cpe/l-
crBa 00e30ehema, tnuHa u crBapHa.“®> Ta Gu ce ujeja, aKko ce rmocMmarpa
Ha4eJHO M cama 3a cede, MOXK/Ia U MOIJIa OpaHHUTH, alli KaJa Ce CTaBU y
KOHTEKCT MpaBuiia 0 00e30eljery morpakupama, He Jellyje CacBUM pea-
JIUCTHUYHO.

62 Bun. Pememe Amenammonor cyma y beorpamy 'k 5159/2012 onm 25. mapra
2014, Paragraf Lex.

63 Bun. Ilpecyna Bpxosror cyma Cp6uje Pes. 3026/05 ox 8. (ebGpyapa 2006,
Propis Soft; ucro Ilpecyna BpxosHor cyna CpOuje Pe. 4348/97 on 8. oxrobpa 1997,
http://ingpro.propisi.net, 27. anpun 2018. Vmop. ,,.. IPeAyroBop 0 KyIONpPOIaju HeIo-
KPETHOCTH HE MPEACTaBJba M0A00aH MPaBHU OCHOB 3a MPOMEHY KOPHUCHHKA 3EMJBHIITA
y karactapckoM omepary“. IIpecyna Bpxosror cyma Cp6uje Pes. 3555/00 on 21. mapra
2001. Bun. u perieme Anenammonor cyaa y Kparyjesiy [k 409/2014 ox 29. oxtoOpa
2014, Paragraf Lex.

% Bum. tako: ,,.. mpeayroBop 0 KyMoMpoaaji HEMOKPETHOCTH HE MPEICTaBiba Mo~
Jo0aH MpaBHU OCHOB 3a MPOMEHY KOPHCHHUKA 3eMJBUINTA Y KaracTapckoM omepaty”. [Ipe-
cyna BpxoBror cyna Cp6uje Pes. 3555/00 ox 21. mapra 2001. Buz. u pememe Amenanu-
onor cyzna y Kparyjesiy I'x 409/2014 ox 29. okrobpa 2014, Paragraf Lex.

5 C. Ileposuh, 235. Ucto M. [pamkuh, 147, koju, mpumepa pajau, IOMUEE 3a-

JIOTY U jeMCTBO.
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ObaBe3a Kojy cTBapa IpeAyroBop jecte o0aBe3a Ha UHMILEHCE (3a-
KJbYY€HE KOHAYHOT YTOBOPa), ¥ TO IO CBOjOj MPUPOJIU JIUYHA, MOXKE j& U3-
BPIIIUTH CaMO TYXKHHUK (TO He Ou Tpebano MemaTu ca IpUpoaoM odaBese
U3 KOHAYHOT YTOBOpa, KOja MOXKE IIACUTH Ha JIaBare U OUTH HOBYAaHA Kao
IITO je TO KymueBa obaBe3a). Y Teopuju nmpapa o0e30ehema norpaxupama
TpeoBiazaBa CTaB Ja ce 00e30ehyjy moTpaknBama H3pakeHa y HOB-
ny. Kox 3anoxHuX mpaBa TO mpow3iasu W3 NPUPOAE THX IMpaBa: 3allokK-
HO TMpaBO ,,lI0Apa3yMeBa Hamupeme (00e30eheHor) morpaxkuBama u3
YHOBUYCH-EM JIOOMjeHE BPEIHOCTH 3aJI0KEHe CTBaph‘®, Ko jeMcTBa 360T
TOTa IITO ce jemarl o6aBesyje na he ncyHuTH 00aBe3y AyKHHKA, aKO OBaj
TO He yunHH®’; HCTHHA, 3aMHUCIIHMBO je 00e30eheme cexynmapHe obasese,
o0aBe3e Ha HakHay mrere®, anm umajyhu y Bujy 3axTeB jaa 00e30ehena
obaBe3a Oyye onpeheHa U 1Mo BUCHHH, TO j€ TEIIKO 3aMHUCIIHBO.

Kao mito je HaroBemTeHo y YBOAHOM JIENTy OBOT TEKCTa, y MPABHO]
MPaKCH ce y3 MPeIyroBop yroBopa Karmapa WM Kamapa Kao OJlyCTaHHIA
— 0 TOME CBEIOYH HeMall Opoj CYICKUX OJUTyKa O IhuMa 00jaBJbeHUM. Y
nmomahoj TuTeparypu, Karmapa ce 0OM9HO CBpCTaBa y cpecTsa o0ezoehema,
1 To cTBapHa.® OJycTaHuIly, Koja 4ecTo uie ,,y mapy™ ca karmapom’’, Tako
Jla YiHe MOoCceOHy YCTaHOBY — Kallapa Kao OfyCTaHHIa, MOjeANHHU ayTo-
pHu CBpCTaBajy y JuvHa cpenctsa obe3beherma.’! AHanmusa cyacke mpakce,
ay W TpaBUiIa Koja 3a Karmapy U MpeayroBop Bake, Mokasahe na oHa, ma
U KaJa je yroBOpeHa Kao OQyCTaHWIA, KO IPeayroBopa (yHKIHOHUIIE
HEIITO Jpyrayrje Hero MHaye, Ha MPHMeEp y YTOBOpY O KYNONPOAAjH, Ie
Ce HajBUIIE jaBJba, I1a © OTBOPHUTH NUTAKkE ONPABIAHOCTH YroBapama Ka-
nape y TOM cliy4ajy, OIHOCHO aJTepHAaTHBHUX MPaBHUX pewema. Ho, npe
TOra HEOMXOIHO je y HajkpaheM MpHKa3aTH T€ yCTaHOBE.

% Bux. Jlparop XuGep, Mumom XKusxosuh, O6esbehewe u yuspuiherve
nompascusarsa, beorpan 2015, 140 3a pyuny 3anory, 178 3a perucrpoBaHy 3a1ory Ha
MIOKPETHUM CTBapuma, 228 3a XUIIOTEKY.

67300, un. 997. O moryliHOCTH jeMuerba 3a 06aBe3e PasIHIATE CAIPIKAHE BHIL.
nerasbhuje 1. Xubep, M. XKuskosuh, 288-294.

%8 Bup. ibid., 288, 294. Ynop. Christian Von Bar, Eric Clive (eds.), Principles,
Definitions and Model Rules of European Private Law, Based in part on a revised version
of the Principles of European Law, 111, Oxford 2009, 2487, 2499. Ynop. u Nikola Gavella,
Stvarno pravo, Zagreb 20072, 130 du 45.

69 Bun., va npumep, J. Pamgumuh, 318 u 326; XK. Bophesuh, B. Crankosuh, 669;
J. Canma, 437. Ynop. bornan Jlosza, Komenmap 3axona o obnueayuonum oonocuma (pen.
Bopucnas bnarojesuh, Bpnera Kpyss), I, Hopu Cax 1983, 228, koju muie ga je kamapa
CTBapHOIPABHO CPE/ICTBO I0jayara yroBopa.

70" 3akoHomaBIM Gaur 360T TOra MCTHYY Ja Karapa He Jaje IpaBa Koja YHHE OLy-
cranuny. Bua. 300, un. 79, ct. 3; BGB, un. 336, ct. 2; COS, un. 158, ct. 1. CynpotHo,
1. 1590 CC usjeqHavaBa Kamnapy v OyCTaHHILy, 1ajyhu Kanapy U GyHKIIHjy OTyCTaHHUIIE.
Wnak, nokTpuHa W Tpakca I03BOJbABAjy YrOBOpHO pasziBajame. Bua. Ph. Malaurie, L.
Aynes, P. Stofffel-Munck, 596-597. Bun. ucro y morpomiaykoM IMpasy, 3a Kamapy Koja
CTOjM HacIpaM IpaBa Ja ce Bpatu cteap, P. Malinvaud, 94.

"1 Bun. J. Paguumh, 318; Jb. Muowesnh, 110.
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3.2. Kamapa

Kamapa je crapa ycraHoBa, MOTHYE U3 PUMCKOT TpaBa: Ko emtio
venditio xymnai je naBao kamapy (arrha) na TMMeE TIOTBPAM J1a j& KOH-
TpakT HacTao.’”? JleuHuIie ce Ka0 M3HOC HOBIA WJIM KOJMYHMHA JPYTHX
3aMEHJBPMBUX CTBapd KOja Ce Jaje MPUIMKOM 3aK/bydera yroBopa, Kao
3HAK JIa je yroBOp 3aK/by4eH >, Kao cpeacTBO yuBpinhema’ (00e30eherma)
yroBopHe 00aBe3e’ u kao aBaHc (ypauyHaBame Kamape).”® OBa HIMPOKO
MocTaBJbeHa JAehuHHUIM]a 00yXBaTa TPH (yHKYuUje Karape Koje Ce 4eCTo
ucruay.”’

(a) Yumenuna fa ce kamapa jaje ,,kao 3HaK Ja je YroBop 3aKJby-
4yeH" jecte (yHKUHMja Kamape Koja MOTHYe W3 PUMCKOT mpaBa (arrha
confirmatoria), Mazia ce y 3aKOHUMa, YIOSHHUIIMA U KOMEHTapUMa HCTHYE
Kao mpBO obelekje Kamape’s, mTo Ha IPBY MOTIE/] U HUje TaKo 3Ha4ajHO.
YumeHnla [a je Kanapa Jara He 3Ha4M Ja je yroBop myHoBaxaH.”” Kama
Ou nara xamapa OWiia HEYNMTaH J0Ka3 Jia j€ YrOBOp 3aKJbY4CH, C jellHE
CTpaHe, U KaJa ce TO He OM MOIVIO JOKa3uBaTH Ha JPYrd HA4YMH, MOTJA
Ou ce MPUXBATUTH HJEja 1A je YyroBOp IMojadyaH KalmapoM 3aKJbyueH TEeK
JlaBambeM Karape; J1ajba KOHCEKBeHIa Ou Omiia ja ce ,,cBaKi KOHCEHCYall-
HH YTOBOp CKJIOIUBEH Y3 Kamapy IpeTBapa 3ampaBo y peaiHu yroBop‘.%

2 Bux. Mupocnas Munowesuh, Pumcko npaso, beorpan, 2007, 377. Crapa u
ypeheHa y caBpeMeHOM IIpaBy 3aKOHOM, YCTaHOBA Karlape, a TO jOI BUIIIE BaXKH 3a OJlyCTa-
HHILY, HUje TIPeIMeT NpeTepaHe Mambe MPpaBHE JOKTPHHE KO HAc, aHAIU3Mpa Ce yIiaB-
HOM y yiOeHHIMMA M KOMEHTapuMa 3akoHa. CIMYHO je U YIIOPEJHOM MpaBy, YKIby4dyjyhu
U YMICHUILY J1a Cy U TeKCTOBH y YIIOSHHIMMa IITYpH. YIIOPEAHO, YHHH Ce JIa je y IHTamy
Hajl MHTEpPEeCOBamba KOjH je Mmociequlia n3001uyajaBamba YCTaHOBE Karape.

& Bun. un. 79, ct. 1 300. Bun. u wi. 336-338 BGB, un. 158 COS, . 1544—
1546 I'3P, . 908 AT'3.

"% Bux. za cpenctBo yuBpuihema (mojadama) yropopue obasese V. Gorenc, 475, b.
Jloza, 228.

75 Bup. 3a obe3belerbe Kao eneMeHT mojMa yjenHo u (GyHKIHjy Kamape Hip. K.
Bophesuh, B. CrankoBuh, 669—670; J. Pagummh, 326; J. Canma, 437.

76 Bug. un. 79, ct. 2 300. Bug. J. Pagummuh, 327.

77 Bup. ymecto MHorux b. Jloza, 229. Ynop. Jb. Munoresuh, 110-111; J. Canma,
437, xoju n3ocTaBibajy GyHKIHUjy aBanca. O te aBe QyHKImje U Busnep, 364.

78 Bux. Crauxosuh, 305, 3a Hame npaBo TO 06jalImbaBa YHEEHALOM Aa je 300
ypeauo Kanapy y Jeny mocBelieHOM 3akibydemy yropopa. Ymopeno, y COS je cucremaru-
30BaHa y OKBHUpY IVIaBe O MOCEOHUM BpcTama oOnuraimja (3ajeqHo ca CoIHIapHIM, YCIIo-
BoM, y BGB y neny o nejctBuma obnuraiuja koje Hactajy u3 yrosopa, y ['3P y nejcrBuma
yroeopa). Jemuna ommra ozapeznda o kanapu y CC (wr. 1590) Hanasu ce y OKBHpY HpaBmiia
0 KYIIOTIPOIAjH.

7 Bux. Tako ymecto MHOTHX b. Jlo3a, 229. I1o Hekuma, aTa Kamapa je camo mpeT-
MOCTaBKa Jla je YTOBOp 3aKJbydeH, na nocroju. Bua. J. Canma, 437 u TaMo UTHpaHE He-
Madke ayTope.

80 V. Gorenc, 475. CynoBu pesomyjy cymporo. M mopex Tora mro je Kamapa
MpeaaTa, ako yroBop 3a 4rje je yuBpIiheme gaTa Hyje MyHOBaXkaH, y IPAKCH je TO Hajuemhe
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Tesa je morpemiHa, He 3akJbydyje ce (IJIaBHH) YTOBOp JlaBamkeM Kamape
Beh je oHa Jo0Ka3 n1a je 3akspydeH. HacymmpoT Toj Te3n MoXe ce TBpAWTU U
Jla TJIaBHU YTOBOP MOJKE ITYHOBa)XHO OWTH 3aKJbydeH U Kaaa obehaHa ka-
napa Huje aata. JlaBame Kanape HUje Ha4WH 3aKJby4eHa TIIaBHOT YyTOBOpa
Beh camo 3Hak 1a je 3aksbyden.’! Makap ja ce ypelyjy HCTUM MHCMEHOM,
IIaBHU (KOHAYHU) YTOBOp U YTOBOP O Kamapu Cy déa yroBOpa, y OAHOCY
IJIABHOT U aKIIECOPHOT, TJIe je Kamapa aKIeCOpHH.

3a camy Kamapy ce TBPAM Ja Ce 3aK/bydyje y peanHoj ¢opmm.t?
Kanapa nehie mpon3BoanTH JiejcTBa Koja o0emekaBajy Taj HHCTHTYT JIOK
He Oyzme Jara, anu je KOJ Ee BHIIE HEro KOJ IPYTHX PealHHX yroBopa
BUJUUBUB TPETXOIHHU criopasyM. Hajmpe, kako ce Tymadu, Kanapa Kao Tak-
Ba Mopa OMTH MMCHOBaHA: JIaBale M3HOCA HOBIA WM CTBapd 3Haduhe
Kamapy, ako JApyraddje Huje yropopeHo.’> OBO MPETXOIHO yroBapame,
KaKo ce CIIOMHIbE, 103B0JbaBA U XHUIIOTE3y KOja Herupa peasity hopmy Ka-
mape: Moria Ou ce CXBaTUTH UM Kao KOHCEH3yaslaH yroBop, a Jia je mpesaja
(moTecTaTUBHU) OMIOXKHH ycioB. MHaue, maga 300 roBopu 0 mpenaju
Karape y TPEeHYTKy 3aKjbyuela IIaBHOT YrOBOpa, TOKTPHHA 03BOJHAaBA
na o Oyne u HakoH Tora.’*

300r HemocTarka hopme, 300T aKI[ECOPHOCTH, HU CIOPa3yM O Kallapy HeMa JiejcTBa. Bun.
Hip. Pememwe BpxosHor cyna Cpowuje, Per. 3990/2001, Intermex, www.sudskapraksa.com,
27. anpun 2018; ucro Ilpecyna BpxosHor cyma Cpouje Pes. 3422/03, Intermex, www.
sudska praksa.com, 27. anpun 2018. Cyq ce U3pHUNTO MO3MBA Ha aKIECOPHOCT Karape
1 Hanaxe moBpahaj MpUMJBCHOT Ha OCHOBY MpaBWia O CTUIAKy 0e3 OCHOBA. Y jemHO]
omryuu (IIpecyna Bpxosror cyma Cpbuje PeB.1986/97, Hz60p cyocke npaxce 1/2003)
3aKJpydyje: ,,AKO je Karmapa 3HaK 3a 3aKJbydele¢ YroBopa KOjH ce 3aKJbydyje y IHCMEHO]
($hopMH OHIIA U CHIOpa3yM O Karapu MOpa UMaTu TakBy (opmy.

81V mBajapckoM mpaBy ce M3HOCH Ja [aTa Kamapa cTBapa caMo MPETIIOCTABKY O

TOMeE, a He CMaTpa ce, Kako TO MPOU3JIasH U3 jesndykor Tymademwa wi. 158, ct. 1 COS. 3a
TaKBO TyMauekmwe ce Kaxe 1a je in favorem contractus. Bun. M. Mooser, 861.

82 Tako, mopen mpyrux, B. Cramkosuh, 306 (koji cMaTpa 1a je Kamapa jeXdHH
MPeOCTaIN peallaH yroBop y HameM mpasy); b. Jloza, 228; b. Busnep, 365. C. [leposuh,
359, y unmeHHIN Ja ce cMaTpa Jia je YroBOp 3aKJbydeH Kaja je Kamapa Jara BHIHU Ja ce
,»Y M3BECHO] MEpH, CXOIAHO NMPUPOIH Kamape, yCBaja CTAaHOBHUIITE O 3aKJby4eHy YroBopa
nyTeM npenaje crBapu’. J. Pamummh, 326, penaruBusyjyhu cTaB o peanHoj Gopmu, Kaxe
J]a Ce CIopa3yM O Kallapu MOXKe 3aKJbyYUTH y OOJNHUKY jelHe Kiiay3yJe Y INIABHOM YrOBODY
WK Y OOJUKY 3aCeOHOT YyroBOpa, aj y CBaKOM CIy4ajy ,,Mopa Outu peaman“. CtaB aa
KOJI Karape cTBap Mopa OMTH mpezaara npeno3saje ce y wi. 1544 I'3P, na u un. 336 BGB.
V 1mBajiiapckoM mpaBy cMarpa ce Aa yroBop O Karapu Mopa OWUTH 3aKJbydeH y UCTOj Gop-
MH Kao U TiaBHU yrosop. Bux. M. Mooser, 861. V . 1590 CC roBopu ce o obehamy Ha
npozajy Koje je nato y3 Kamapy, na he xamapa 6ut y ¢popmu tor obehama.

8 Bux. 300, un. 79, cr. 1. Bu. y oBOM cMuciy u3puuuto b. Busnep, 364 (aytop
MUIIE J1a PA3JIor JIaBama Mopa OUTH U3PHYKMTO YTOBOPEH, MITO je hopMyraiuja Koja cTBa-
pa nomatay koH(y3ujy). Ciimano u B. Crankosuh, 306. Bun. u Omnyky BpxoBHor cynma
Cpb6uje Pes. 2654/97 on 3. pedpyapa 1997, www.sudska praksa.com, Intermex, 2. anpun
2018.

84 B. Cranxosuh.

75



Amnamu IpaBHor ¢akynrera y beorpany, rommaa LXVI, 3/2018

(6) TTpaBuia o cynOMHHU Kamape 3a cilydaj HeW3BpIIemka yroBopa,
Takohe TpaauIMOHAJIHA, PA3Jior Cy Ja C€ OHAa YecTO KBanudukyje Kao
CpencTBo obesbehersa yropopa.’® YV oCHOBHOM 3Hauerwy TOI U3pasa, Ka-
napa Huje cpeficTBo 00e30eherma, oHa He oMoryhyje oBepHoILy Jia ce Ha-
MHpPH U3 ,,01peleHe cTBapu win apyre oapeheHe BpeaHOCTH U3 UMOBHH-
CKe Mace Jy)KHHKA... WM U3 [EJOKYITHe HMOBHHE jeHOT apyror jmia‘®’
Beh cyxu 1a 6u ce ,,cTpaHKe HaBeJe a TauHO M3BPIIE CBOjy obaBe3y ™
a ce MOXKe O3HAYMTH Kao CpeacTBO yuBpinherma yrosopa.® Kama nohe mo
CKPUBJBECHOT HEU3BpLICHA, IPyra CTpaHa MOXKE TPAKUTH U3BPLICHE HIIH
3aJpKaTH Karapy, OJHOCHO TPaKUTH JBOCTPYKY aKo je OHa Kamapy Jaa.
Tpeha moryhHOCT je TpakuTh HakHaJy IITETe 300T HEHCIYHEHha, Kajia
ce Karapa MOJKe ypadyHarH y HakHajy.”"

3a OCHOBHY TeMy OBOT HaIlHCa Ba)KHO j€ yKa3aTH Ha TpH IMpaBUIIa.
I1pBo, Kamapa ce MoXe 3aApKaTé (MM TPaKUTH ABOCTPYKa) HE3aBUCHO
O TOTa JIa JIM je yclie[l Hen3BpIlewka NpeTpIybeHa mrera. Jpyro, kamapa
ce MOXKE ypauyHaTyl y HaKkHaJy INTeTe, [a Ce 3alpaBo TPAXH CaMo pas-
auKa. Al ce He MOTY KyMyJIMpaTd HakHaja mrere w kamapa.’' Tpehe,
3aMHTEpECOBaHA CTPaHa MOXKE TPAXUTH O CyAa Jia CMamU INPETepaHo
BENIMKY Kamapy. Ta TpW IpaBWia jefiHaKa Cy KOJ YTOBOPHE Ka3HE: KOJ
YTOBOpHE Ka3HE 32 HEUCIYyHECHhe, OHA je aITepHATHBHA, HAKHA/A INTETEe
ce He MOXe KyMYJIMpaTH ca YTOBOPHOM Ka3HOM, TY’KHUK MOXE 3aXTEBaTH
CMameHhe YroBopHe Kasue.”, %

85 3a ciyuaj Hemcnymema o0aBe3a M3 TIABHOT yTrOBOpa KpHBA CTpaHa he ocrarn
0e3 mare Kamape Wi BpaTHTH IBocTpyKy. Bua. 300, un. 80, ct. 1 u 2. Ynop. AI'3, .
908; I'3P, 1545; CC, un. 1590, ct. 2 u 3.

86 Bux. tako B. Cranxosuh, 309; B. Jloza, 232 (Ty dyHKIH]y ayTop CTaBIba y IOJ-
HACJIOB TEKCTA).

87 A. Tamc (1997), 209.
8 Ibid., 208.

8 Bunx. JI. XuGep, M. Xusxosuh, 17-18. Yop. V. Gorenc, 474-475, xoju roBopu
0 KarapH Kao Cpe/CTBY T0jayarba yroBopa.

%0 300, un. 79, cr. 3, naje y cBaKoM ciydyajy NpaBo HA HAKHAAY LITETE 360T
33/10LBCHHA.

°l 'y q. 80, ct. 1 u 2 TOBOPH ce O TPaBy 1A Ce TPAKH W3BPLICHE 1y HAKHAIA

mtere. Bu. 3a npBOOMTHH TEKCT 3aKOHA M HETOBY KPUTHKY (OMHCAH je Kao TeXHHUYKa
rpelka), Kaja je CTpaHu Koja je MPUMUIIa Karnapy JaTo MpaBo Ja TPaXKH M3BPIICHE U Ha-
kHaay mrere. B. Crankopuh, 310.

%2 Bua. 300, ui. 273, cr. 1 3a HeMOryhHOCT KyMyJamuje UCIyHberba 1 KasHe, Hil.

y yMy. 4 y

275 3a omHOC YrOBOPHE Ka3HE M HaKHaJe IITeTe, wi. 274 3a MoryhHoOCT cMamema. Buj.
. Xubep, M. XKuskopuh, Hapounto 433, 449 u nasme, 455 u name.

By npaBy llIBajuapcke, Mana ce youaBa pyHIaMeHTallHa pas3iika nuamely xamape

U YrOBOpHE Ka3He, ald Ce KOHCTATyje Ja Ce yroBapameM MOry HpuOmmkutd. Bum. M.
Mooser, 859.
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(B) YpauyHaBame Kamape y UCIyHCHE, yJIora aBaHCa MM aKOH-
tarnuje’ — To je JIejCTBO Kamape 3a Cilydaj HCIyhetba.

3.3. Ogycranuiia u Kamapa Kao OfyCTaHUIIA

OnycTaHuIly y HAIOj JUTEpaTypH Takohe CBPCTaBajy y CpeicTBa
obe30ehema moTpakuBama, camo JuvHa.”> OycTaHWma je Cropasym
(YroBop OmHOCHO Kilay3yjia yroBopa) KOjOM ce jeqHa WiIHh o0e CTpaHe
omnamhyjy na OmXyCTaHy Ol YrOBOpa JaBameM omycTanure. OmycraTu
ce MOXe JI0 JIOCTETIOCTH 00aBe3e WM IO UCTEeKa poKa y KOME je MpaBo
Ha oxycrajame yroBopeHo.”® ITo TekcTy 3akoHa OfycTaje ce H3jaBoM O
omycTajamy y3 HCTOBPEMEHO JaBame omycTaHuie. M3jaBa o omycTajamy
j€ KOHavYHa ¥ BHIIIE CE HE MOXKE TPAKUTH UCTTyere. C Ipyre cTpaHe, mo-
4eTaK UCIYHCHha JOBOIM JI0 PECTaHKa IpaBa Ha OfycTajame.”’

3aKOHOM O OOJIUTAIMOHUM OIHOCHMA PETYJIMIIE CE M XHOpUIHA
yCTaHOBa, Karapa Kao OyCTaHHIa, TaKO IITO ce mpejiBuba xa ce y3 Ka-
napy MOKE yrOBOPUTH MPABO Ha OyCTajarbe 0Jl yroBOpa y3 MPEMyIITamhe
Jlate Kamape, OJHOCHO Bpahama YIBOjeHe ako ce MPaBOM Ha OdyCTaHaK
KOPHCTH CTpaHa Koja je Kamapy npumuia.’

4. ITPEAYT'OBOP OBE3BEBEH KAITAPOM U OJYCTAHULIOM

[ToBe3uBame mpenyroBopa M Kamape, yKJbydyjyhw W Kamapy Kao
omycranuiy (mocienma he y gajbeM TEKCTy OMTH MOCMaTpaHa Kao Mo-
JAJIUTET Karape, a OAyCTaHUIIOM hemMo ce 0aBUTH Y MepHU y K0jOj je Jieo
YCTaHOBE Karape Kao OJ[yCTaHUIIC), Kako j¢ yoOW4ajeHO KOJ| yroBopa o
MPOMETY HETOKPETHOCTH y HAIO] MPaBHO] IMpaKCcH, cylehn Ha OCHOBY
YBHIA Y CYICKY IpakKcy, pesy/ITHpa ca HeKOIHMKO MHTamwba. Y 1albeM Tek-
cty he OMTH y4HIbEH TIOKYIIIA] 1a CE€ ONTOBOPH Ha JIBa 3a KOja Ce YUHH J1a

94 J. Pagmmuh, 326. Buzx. 300, wi. 79. ¢T. 2; mpaBo je n36opa UCIYHHOLA Ja JIn
he kamapy Bparuth win ypadyHartu. Bun. B. Crankosuh, 307. Bua. BGB, 4n. 337. Bua.
COS, ui. 158, ct. 2, Mo KOMe ypadyHaBame Kamape 3aBUCH O MECHUX oOmuaja. Buu. 3a
pa3nuky m3Mel)y pomancke u repmancke LIBajuapcke M. Mooser, 859, 861.

% Bux., Ha npumep, J. Pagummh, 325, Jb. Munomesuh, 119: ,,Onycranuna je
JIUYHO cpeacTBO obe3belhema n3Bpmema yroopa...

% 300, un. 82, ct. 1 u 4.

7 300, 4. 82, cr. 5. Taxo Ilpecyna Buurer Tproeurckor cyma I1x.11798/2005,
Cyocka npakca mpeogunckux cyooea — bunmen 2/2006.

% 300, un. 83. Takso npaBuio caapxku u wi. 158, ct. 3 COS. Cauuno uin. 1590
CC. V un. 1545 I'3P rtakBa ycraHoBa ce Ha3uBa KazHeHa Kamapa. Cimuno, y 300 je
npensuheHO M Ja ce YroBOpHa Ka3Ha yroBopH kao oxycranuna — 300, wi. 273, ct. 3.
Cmnano COS, ai. 160, ct. 3. Bun. 3a n3puunty 3abpaHy yroBapama yroBOpHE KazHe Kao
onycranune ['3P, uwn. 1538, ct. 3.
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Cy HajBa)XHHUja: Ja JIM C€ MPEAYroBOP MOXKE YONIUTE YUBPCTUTH KalapoMm
U KOjU je MPOCTop c1000/1e yroBapama Kol TAaKBOT yroBapama?

4.1. Moxxe 11 ce peayroBop YYBPCTUTH Kamapom

CynoBu cy mocTaBJbajM MUTamE Ja JIU je y3 MpeayroBop moryhe
W JI03BOJBCHO JaTH Kamapy. HademHo, He BHOM ce Pasjior 3a HeraTHBaH
oxroeop. Ilpeayrosop je yrorop, o paha mpasa u o0aBe3e usMelyy crpa-
HaKa M HEHUCITyHheHe THX 00aBe3a ce MOXKE CAHKIMOHHCATH HMPHUMEHOM
npasuia o kanapu. Kao mro je Beh nurupano, HaueaHo”’, IpeayroBop ce
MOke 00e30euTH OUIT0 KOjuM cpeacTBoM 00e3beherba, ma u kamapom. '

Henoymuiie, ma u koH(y3uja y mpaBHO] MpakCcH Hactaje ¢y 300r
TOTra MITO Cy CTPaHKE Y3 MPEAyroBOp yroBapalie U JaBaje Kamapy He 3a-
pa uCIymema MpeayroBopHe obaBe3e — 3aKJbyderha KOHAYHOT yTrOBOPa,
Beh 3a 00e30eheme oOaBe3e M3 KOHAUHOT YroBOpa, KOJ IMPOMETa HEMo-
KPETHOCTH Kako je neduHHCcaH, MCIUIaTe IeHe, OMHOCHO Mpeniaje Hemno-
KPETHOCTH W TPEHOCA IpaBa CBOJUHE WM MOBE3aHUX o0aBe3a M3 TOT
yrosopa.!'?!

TaxBo yrosaparme Huje Moryhe M CylOBH Cy MMajid HPHIHKS Ja
ce o Tome m3jacue.'”? Kao mito je omnmcaHo, kamapa je 3HaK Jia je yroBop
3aKJbyUYeH, MOXKE CE YTOBOPUTH M TMpPEIaTH Y MOMEHTY 3aK/by4cHa yro-
BOpAa, MPeMa HEeKUM MUILJbEEbHMA U MOCIIe TOra, alld HUKako mpe.'® Pas-
JIOT j& OYMIJIC/IaH: YTOBOp HHjE 3aKkJbydeH. M Maja ce mpema mpaBuiuMa
0 00e30ehemy noTpakuBama KoJ CBUX cpejicTaBa 00e30ehema npeasula
moryhHOCT 1a oHO Oyne yroBopeHo 3a Oyayhe morpaxusame'™, oBme 10
HUje Moryhe ympaBo 300r cBOjcTBa, OMHOCHO (yHKIHMje Kamape na Oyme
U 3Hax 1a je yroop 3aksbyudeH. (OBo mutatis mutandis BaXku 3a Kamapy
Kao OJyCTaHHMIy jep OHa Kao MpaBHa yCTaHOBa 00yXBara CBE €JIEMEHTE
MmojMa Kamape y3 JoJaTHy MOTYhHOCT omycrajama.) Y CBakoM Clydajy,
Hauyeyo akleCOPHOCTH, KOJUM Ce Karapa u3jeqHadaBa ca o0e30ehemuma

9 . [eposuh, 235.

100 1To TaxBor craBa cyncke mpakce JONA3H Ce MyTeM argumentum a contrario. Y
OpojHHUM OfTyKamMa CyJOBH 00Hjajy MyHOBa)KHOCT Karape, mo3nBajyhu ce Ha HeBaXXHOCT
npexyroBopa, Hajuenrhe 36or Hepocrarka gopme. To 3HaUM 1a je IPeayroBOp IyHOBaXKaH,
Ouia O MyHOBa)XXHA U Kamapa KojoM je ooe30ehen. Bua. ymecto mHorux [Ipecyna Bpxos-
Hor cyna Cpbuje Pes. 205/06, H360p cyocke npaxce 9/2007.

191 By, taxo Ilpecyny Amenammoror cyma y Kparyjeeiy k. 7649/10, Hs6op
cyocke npakce 59/2012. Cyn npecyhyje ma moctoju obaBe3a Ha moBpahaj kamape 3aTo
LITO ,,JIOBOJIOM 3aKJbydeHa IPEIyroBopa 0 KyHOpOAajH HEIOKPETHOCTH IpOoJaBall HUje
HCITYHHO YTOBOpHY 00aBe3y... .

102 Byn., Ha npumep, [Ipecyny Buier cyna y ITanuesy k. 1077/11 ox 18. okro-
Opa 2011.

103 Bun. Crankosuh, 306. Yrop. V. Gorenc, 475.

104 By, 1. Xwubep, M. XKuskosuh, 87 u nasee (3a 3anory 3a Oyayhe nmorpaxmupame);
300, un. 1001, ct. 2 u 3.
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MOTPaKBamwa, IOBE3Yje je ca odpe)enom 00aBe30M, UHjU je€ OCHOB Takohe
onpehen!®; obaBesa U3 mpeayroBopa u 006aBe3a U3 yroBopa pasiniuTe Cy
obasese.

Kamapom je, makie, moryhe o0e30enutu o0aBe3y Ja ce KOHAUYHHU
YIOBOp 3aKJby4H. 3a ClIydaj Ja jeHa cTpaHa oJ0uje Ja TO YUYHUHH, Karapa
he O6utH 3aapikaHa, OMHOCHO BpahieHa ABOCTpyKa (ako ce MmoBepuiiall He
OJUTy4H 3a 3aXTEB 33 W3BPLICHE yroBopa). (Y CymTHHH, Kanapa he obxe
uMatd QYHKIHjy HAaKHAJE MITETE jep CTPaHa Y YHjy ce KOPHCT IpaBUiia
CIpOBOJIe 100Mja Kamapy yMecTo HakHaje mrere u 6e3 morpede aa mre-
Ty ¥ BbCHY BUCUHY JOKa3yje.)

Mana je TakBa IpaBHa KOHCTPYKIIHja ITpaBHO Moryha 1 103BOJbeHa,
OHa HHje cacBUM NpHpomHa.'’ Yropapame Kamape 3a HEUCIYHEmhe 00a-
Be3e W3 IpeayroBopa OBy juImaBa Oap jemne ¢Qynkmnmje: moryhHOCTH
ypadyHaBama UCITyHhermha. JeTHOCTaBHO, TO je 00jeKTUBHO HeMoTyhe.

3anpaBo, yMecTO 3aKkJbydka MOXKE C€ JOAATH 1a, Kaja ce mocmarpa
(hyHKUMOHAIHO, NPABHA PEKUM KOjH HACTAje YroBapameM Kamape paiu
00e30ehema peyroBopHe 00aBe3e y BENWKOj MepH mozceha Ha yTOBOpHY
kasHy. CBa Cy TpaBHIIa HCTa, YKJbYdyjyhu n MoryhHoCT cMamerba H3HOCA
M MOTYhHOCT yroBaparma CBOJCTBA OIYCTAaHHIIC, H3y3€B JeJHOI: YTOBOPHA
Ka3Ha ce Jyryje, a Kamapa ce J00uja yHanpes, J00HjeHO MocTaje CBOjuHa
OHOTra KoMe je Karapa fgara. To je BenKa IMpeaHoCT 3a MpHMaolia Karape.

Jom jenna pasnuka usmely kamape W YroBOpHE Ka3HEe MOXKe OUTH
pasJior Aa CTpaHKe ONTHUPAjy 3a NPBY, Ipe CBera Kaaa je O yroBopy O
TMPOMETY HETOKPETHOCTH Ped, a HE O NPEIyroBOpY. YTOBOpHA Ka3Ha je
1O TPaBHITY jeaHoCTpaHa, Ty>KHHK ce 0o0aBesyje Ja je miaTtu TIOBEPHOILY
3a Clly4yaj HEUCIYHhEHha HIIH 3aKAllbEha Y UCIYHEbY. TCOpI/I]CKI/I je 3a-
MHCIIMBO Ja ce 00e CTpaHe y ABOCTPaHO00aBE3HOM yroopy jenHa L[pme
o0aBexxy Ha miahame YroBOpHE Ka3He, ajld Taja [OCTOje ABE, OIBOjCHE.
To, mehyTum, Huje moryhe xon mpoaaje HenokperHoctu. [IpaBuia o ka-
napu noapasymeBajy y3ajamHoctT.!” V mpakcu, kamapy Hajuernhe aaje
Kymal, ymja je obaBe3a HoBuaHa. Y mpaBy CpOuje HHje 103BOJbEHA yro-
BOpHA Ka3Ha 3a HOBUaHy oGaBe3y!®, ma ce cnmuHa QyHKIHja OCTBapyje
kamapom. '

105 By [T, XuGep, M. XKuskosuh, 328-329 (3a jemcTBO).

106 Byt tako Mumuserse Crpyunor casera JaBHoGenexHmuke komope CpGuje ox
3. ebpyapa 2016. romune, Munubsewe 6p. 9, htip://beleznik.org/index.php/sr/, 27. anpun
2018.

197 Byn. B. Jloza, 228: ,,5e3 0631pa 1a I je Kammapa J1aTa o CTPAHe jeIHOT HIIK O
oba yrosapauda, oHa 06e30elyje u jemHor u aApyror...*

108 Byn. 300, wi. 270, cr. 3. Bup. nerasbHuje [. Xubep, M. JKuskosuh, 425-428.

109 33 mpenyroBop To Moxe GMTH GHTHO aKO Ce Cariace Ja HCTOBPEMEHO

3aKJbydyjyhu KOHa49HU yroBOp, CTpaHKe 00aBe3y M3 TOT yroBOpa MOTY OCHI'YpaTH Kara-
pom, Tako na yommre He Oyae BpaheHa.
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V3 cBe HeloCTaTKe yropapama Kamape y3 IpeayroBop, OHa MOXKeE
umMary, y oxpeh)eHuM cuTyanujama, MpeqHOCTH Y OXHOCY Ha Apyra cpel-
CTBa KOja y CIMYHMM CHUTyalldjamMa U ca CIMYHUM LUJbEM MOTY OUTH yro-
BOpEHA.

4.2. JIMCTIO3UTUBHOCT IpaBWJia O Karapy U Karnapu Kao oyCTaHUIH

VY CyAcKOj Hpakcu je NOCTaBJbEHO IHTAHkE Ja JIM CTPAHKE YroBa-
pajyhn u majyhm kamapy, moceOHO yroBopaBajyhu je kao kamapy Kao
OJIyCTaHHILy, MOTY Ha OCHOBY IIPaBHJa O ayTOHOMHjU BOJE M CIIOOOIH
yroBapama yroBaparyu Apyraduje Hero mto Cy IMpaBmiIa KOjUM ce Te ycTa-
HOBe ypelhyjy 3aKoHOM.

To nuTame je HeAaBHO MOHOBO MIOCTABJHEHO Y 3aHUMIBUBOM IPEIME-
Ty u Buhjeme Moryher oarosopa nao je Ctpyuynu caBeT JaBHOOEIIG)KHUYKE
komope Cpouje.'?

IMutame 3acmyxyje OMUC MPABHOT OJHOCA Y KOME je HACTAlo.
CrpaHke cy 3aKJbydusie MPEIyroBOp O MPOJAajd HEMOKPETHOCTH YTOBO-
pUBIIHM Kamapy kKao omycranuily. [Ipu tome cy mpenBujene aa he mpo-
JlaBall, ako Kymar oJyCTaHe Of YyroBOpa, UMaTH MpaBo Aa 3aJpKH Kara-
py. CynpoTHO, ako IpojaBal] OIyCTaHE OJ Ipojaje, Bparuo OM Kamapy,
aJy He Y JIBOCTPYKOM M3HOCY Beh OHOJMKO KOJHKO j& TIPUMHO. Y TEKCTY
MPEAyroBopa CTOjU JIa je Kamapa JaTa UCTOBPEMEHO 3a WU3BPIICHE pe-
yroBopa (3a ofycTaHaKk oOJ MPojaje, OMHOCHO KYMOBHHE) U 332 U3BPIICHE
obaBese u3 Oyayher koHauHOT yroBopa. la qpyra MmoryhHOCT npejicTaBiba
HUIITaBYy ofipenody, ounrieaHo je. [IpeayroBop je oBepeH (COJIEMHU30BaH)
ol jaBHOr OenexHuka. [Ipoaapail je oaycTao Ol yroBopa M BpaTHO HC-
TOBpEMEHO TpUMJbEHY Kamapy. Kymar ra je Tyxwo 3axteBajyhu ma cyn
YTBPAY HUINTABOCT onpeade o Bpahiamy, OMHOCHO 3alpiKaBamy Kamape,
U Ja o06aBexe JAPYry CTpaHy Ja MCIUIATH OCTaTak J0 JBOCTPYKE Kamape,
MaKo je Apyravuje yroBOpeHo.

[MpBocrenenu cyn'!! je oa6Ho Ty:KOSHH 3aXTeB, HAIIABIIN A CY, C

0031pOM Ha JHMCIIO3UTHUBHU KapaKTep HOPMH O KallapH, CTPAHKE MOTJIC J1a
YTOBOpE OHAKO KaKO Cy YTOBOPHJIE M Ja je MpOojaBall OCTYIHO y CKIAy
ca yroBopoM. Cyz je Ipu TOME B YTBPIHO JIa pedcHa onpeada npeacraBiba
onpendy o kKanapu (a He OJyCTaHUIIM), Ma je MPECYU0 IPUMEHOM YjiaHa
80, ct. 2 300. [Ipyrocrenenu cya''? je Ty omIyKy NMPEHHAYMO HAIaB-
1, TIPBO, [1a Cy CTPAHKE YTOBOPUJIC OJyCTAHMHILY, a HE Karapy, Tymauehw,
1/13Me1')y 0CTaJIOr, 1a YTOBOpHA ofipe0a Mo K0joj MOCIEHNIIEC HEHCITYhEmha

10 Mumseme Crpyunor capera JaBHoGenexHmuke komope Cp6uje ox 17. aBrycra
2017, Munusewe 6p. 1, http.//beleznik.org/index.php/sr/, 27. anpun 2018.

1 TIpecyna Hpuspensor cyna y Kparyjermy 3 I 230/16 ox 22. anpina 2016. (i3
apxuBe Cyna).

12 Ipecyna Ipuspenuor amenanmonor cyma 9. Ik 444316 ox 16. cenrembpa
2017. (u3 apxuBe cyna).
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HACTyMajy aKko Kymall He MCIUIaTH OCTaTakK LIEHEe 3Haye HEroBY KOHKIY-
JEHTHY paJiby KOjOM HM3pakaBa BoJby JAa oayctaHe. Cyn je najbe Hamao
Ja cy oapende o Kamapu JejioM JOMYHCKO-IUIIO3UTHBHE, AEJIOM UMIIepa-
TUBHE NPHUPOJE, Na je UMIIEpaTHBHA, Ha MpUMep, oapenda ui. 79, cT. 2
300, npema K0joj ce 3a clyyaj UCIyHheHha Kanapa UMa uiy ypadyHaTd
unu Bparuth. Onpende 0 OOYCTaHMIM, A U Kamapyu Kao OAYCTaHHULH CY,
HacymnpoT ToMe, uMmneparuBHe npupozae. Cya cMarpa Ja HMIEPaTUBHOCT
MPOM3HIa3d U3 Tora IITo ce ,,caMOM HOPMOM HE NpeBuha BeHa mpuMe-
Ha 3a CilydyajeBe Kaja CTpaHKe HEeITo Apyro Hucy yrosopuie. Cyn, 6e3
o0Opasnoxema, cMaTpa a OM CynpoTHO OMJIO MPOTHBHO Hayely paBHO-
NPaBHOCTH CTPaHaKa, Hauely CaBECHOCTH M IOIITEHha M Hadely 3a0paHe
370ynoTpede mpasa.

Tu apryMeHTH He cToje. 3a OUCIO3UTHBHOCT HOpPME OOJIHMramuo-
HOT TIpaBa HHjE HEOIXOIHO Ja 3aKOH JO3BOJIM Jpyraudje yropapame Beh
O0u Tpebano, 3a WMIIEPATHBHOCT, 1a Ta 3abpaHu. J{MCIO3WTHBHOCT ce
npernoctaBsball®, a y KOHKPETHOM Clydajy U3pHUuTe 3a0paHe apyradujer
yroeapama HemMa HUTU U3 ¢opmynaunyje ui. 83, ct. 2 300 to mpousna-
3u. TBpama na je moBpelleHa paBHONPABHOCT CTpaHaka, 0e3 JOJaTHHX
apryMeHara, cyrepuile Aa cy Kymal ¥ HpofaBall y CBaKOM CIIy4ajy He-
paBHOIIpaBHU (OIHOCHO Ja j¢ HEepaBHOIPAaBaH Kymail); HEMa MecTa HH
MMO3MBaky Ha Hadesno 3a0dpaHe 370ymnoTpede mpaBa, HHUje Moryhe HU 3a-
MUCIIATH KOj€ je TO MpaBO U3 OOJUTAMOHOT OJHOCA BPIIEHO WIIA MOTJIO
OWTH NIPOTHBHO LIWJBY, IIPU TakBOM yrosapamwy. He Buam ce HHM OCHOB
MO3MBamka Ha CaBECHOCT W MOLITEHE. 3apaBo, CTPaHKE MOTY YTOBOPHTH
nocjeauie HEU3BpIlemha obaBe3e, a U OHE M3 MPEeayroBopa, Tako IITO
he OAroBOpPHOCT MOOMITPUTH WX OrpaHUYMTH WK Hckibydutu (300,
1. 264 u 265). Kamapom n omycranuiiom ce, m3mel)y ocrasor, yroBopom
ypehyje yroBopHa OAroBOPHOCT 3a IUTeTy. Ibux cTpaHke MOy yroBOPUTH
y K0jOj ToJl BUCHHH XOhe W OHMII0 KOM OIHOCY M3HOCa 00aBe3a, HapaBHO
aKo He MocToje moceOHM paso3n Koju he ykasaTh Ha 3eJIeHallKH yrOBOp
WM mpekoMepHo omteheme.

[MomTo je 3ak/byuno 1a je oApenda KOjoM cTpaHa Koja je MpUMH-
Jla Kamapy Kao olycTaHWIly oBy Bpaha HEyJBOjE€HO, Cy/ Haja3W Ja je Ta
ofpenda HUIlITaBa. YMECTO Jla MCIHTA Aa JU e HUIITABOCT MOTOAMTU
caMo Ty oapendy wid (Ipea)yroBop y LEIUHH, CYI j& YMECTO e MpH-
MEHHO onpenly 3akoHa W HapeIuo HUCIUIaTy ABOCTpyke Kamape! Hama
ce YMHHM A3 HUje Moryhe U3BPIIUTH (JEKIapaTHBHOM CYJICKOM OITYKOM)
KOHBEp3Hjy HHUIITABE YTOBOpHE onpeade o Karmapu OJyCTaHWIM OHOM M3
3akoHa, 3a KOjy ce TBpIW Ja je umneparuBHa. CTpaHKe HUCY XTene na
CBOj OAHOC ypene Ha HauuH npensuled 4. §3, ct. 2 300, u3pu4uTo cy
YTOBOpUIIE Ipyraduje, 1a Hema yciosa 3a npuMeny wi. 116 300. Takobe,

113 Crpanke MOTY CBOj OGIHralOHI OZHOC YPEIUTH APYTadije HEro IITO je OBHM
3aKOHOM ofipel)eHo, ako U3 MojeuHe Ofpeade OBOT 3aKOHA WIIM U3 IEHOT CMHUCIIA He IPo-
n3nazu Hemto Apyro.© 300, ui. 20.
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HE MOoCcToju MoryhHOCT Aa ce, 300r HUIITaBOCTH YTOBOPEHOL, MO0 CaMOM
3aKkoHy, ofpenda wi. 83, cT. 2, Koja je, Kako ce TBPIH, UMIepaTuBHA, IPHU-
MEHHM Kao JOMYHCKO-IUCIIO3UTHBHA; OHA CE€ HE MOXE MPUMEHHUTH, Kao J1a
CTpaHKe HUCY HuIITa yroBopuie. OBlie ce He MOXe YOUUTH aHaJIOTHja, Ha
npumep ca wi. 463 300, npema kojoj he ce ayroBatd camo MpomucaHa
LICHA aKO je HULITAaBO YroBOpeHa BuIIa, uin ca wi. 1002 3akoHa, o kome
ce jemMueBa o0aBe3a CBOAM Ha Mepy AYKHHKOBE aKO je yrOBOpEHa BHILA.
3aKOHOM je M3PUYMTO NpeaBUl)eHa 3aMeHa HUILTaBe YTOBOPHE oxpende
HEKOM JAPYTOM, a CyAy HHje 1aTo MpaBo Aa TO ypajad IO CBOM Haxohemy

U He mo3uBajyhu ce Ha OCHOB TakBe ,,oneparuje”.'

CymnpoTHO cxBaramy cyAa, YMHHU ce Ja cy onpeade 3akoHa O Kara-
P ¥ Kamapu Kao OAyCTaHUIIM TUCIO3UTHBHE: 3akoH U caM ymyhyje Ha
To0. JenanHo je nuTame aa 1M he ce yroBOpeHo U JJajbe CMaTpaTH Kamnapom,
0e3 003upa Ha Ha3MB KOjH Cy CTpaHKe YNOTpeOue, ako CaJp>KuHa yroBo-

pa ynyhyje Ha apyro.

5. 3AKJbYYAK

JeaHoM 3akIpydeH, y cTporoj GopMu jaBHOOEGIEKHUYKE COIEMHH3a-
1je WM 3aluca, yroBop O MPOMETY HETMOKpeTHOCTH y mpaBy CpoOuje
WCTOBPEMEHO MPOM3BOAM OOJMTAIlMOHO JISjCTBO M MpEACTaBJba HCIpa-
By Ha OCHOBY KoOj€ Ce yNHUCYje, THME U MpeHocH CBOjuHa. CTpaHKe MOTy
MMaTH pasJior Aa Ta JAejcTBa pa3aBoje. To MOTY YUMHUTH H30CTaBJbamEeM
Y JOLHMjUM JaBamkeM Kilay3ysie MHTaOydaHau, ajdu he To 3Ha4uTH NmoTpe-
Oy 3a joIll jeJTHOM jaBHOOEIE)KHIUYKOM UCTIPABOM, TPOIIIKOBE KOj€ TO HOCH
W, aKo MpoAaBall Kiay3yJdy YCKpaTH, eBEeHTYyalHy NMapHHUIY Koja Tpeba na
pe3ynTHpa OUTyKOM cyAa Koja Tpeda J1a je 3aMeHH, Y3 OIUCaHu MpobieM
W3BpILICHA, KaJla Mpecyaa INIach Ha JaBame ncnpane. ONI0KHE POK MU
ycnoB Hehe pa3ABoOjUTH Ta AejcTBa Beh OMIOKUTH U 0OIUTaLMOHO.

BepoBarHo 300r TOra CTpaHKe 4YecTO MpUOeraBajy 3aKJbyudemy
npeayroopa. Mana je nmpeayroBop TpaJullMOHATHO PETYIUCaH Yy HallleM
npaBy, HE3aBUCHO OJ] MMTaa Ja JIM U KaKBY MPaBHY 3allTUTY OH Tpebaio
Jla YXKHBajy APYTU CIMYHH CIIOpa3yMH, Y TeKCTy je mpuxBaheH craB na
MPEAyroBop, ¢ 003UPOM Ha TO JIa je 3aXTEB 3a HCIYHEHhE MPEAyroBOpHE
o0aBe3e KOHJIEMHATOpaH, a JPyrayMju He MOKe OWUTH, MUTAmE BakKeHa
KOHA4YHOT' YTOBOpa Ha OCHOBY Ipecyne Tpeda U3MECTUTH Yy U3BPLIHHU MO-
CTyHaK, a He, Kao ILITO ce JaHac NMpuxBaTa, 0e3 OCHOBA y 3aKOHY, J1a Mpe-
Cylla 3aMemyje YTOBOp HEIOCPEIHO.

AHanuza Kamape W Kamape Kao OJyCTaHHIle, Kaja Ce yroBapajy
Kao yuspirheme MpeayroBopHe obaBese, oKasaia je, MpBo, Aa Y MPaKkch

14 Byn. tako rut. Munuberme CrpyuHor caBera JaBHOOeIe)KHUYKE KoMope Cpouje
on 17. aBrycra 2017.
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NOCTOjH KOH(Y3Hja U J1a CTpaHKe HACTOje Ja MPEIyroBOPOM M Kamapom
ocurypajy o0aBe3y W3 INIaBHOT yroBopa. Y MOCIEARE BpeMe CYJOBH Cy
TO IPENO3HANM U TakBe cropasyme HumTe. C apyre cTpaHe, y aHaJIH3H-
paHOM Cily4ajy je MOKa3aHO MOTPEIIHO CXBaTame Cyla O MPaBUIMMa O
Kamapy U OAYCTaHUIH Ka0 UMIIEPAaTUBHUM. YTOBOP KOjH UM je OCHOB, Kao
1 OONHTAIIOHU OJHOCH KOjU W3 BUX HACTajy, TOBOPE Yy MPHIOT CI000-
Jie yroBapama, a IIPIMeHa JJOIYHCKO-TUCITO3UTHBHUX MPaBHUJIa U3 3aKOHA
3aprcuhe off IpUpOe CITydaja.

Mapa je kanapa apxanyHa yCTaHOBA, OHa MOXe UMAaTH [IPOCTOpa 3a
NpUMEHY KOI MpeayroBopa, y nopehemy ca yroBOpHOM Ka3zHOM Koja Ou
ce Takohe Moryia YrOBOPHTH jep Jaje Belly CUrypHOCT MpuUMaoly Kamape.
OH je 3ampkaBa M ako Jpyra cTpaHa MocTaHe HecoiBeHTHa. Kopuchuja
MoXxe, Mel)yTUM, OMTH KO KOHauHOT YTOBOPA jep, 3a pa3iuKy Of YTOBOP-
HE Ka3He, MOJKE BAKUTH M 32 HOBYaHY 00aBe3y: Kamapy 0 IpaBHily JAaje
KyTmai.

Hajzan, naxmy 3aciyxyje u nutame Gopme. UnHu ce na je mapa-
aenu3aM (GopMH KOJ MpenyroBopa MpeTepaH U Ja Ou ce Moria MpHxBa-
TUTHU €BOJIyIIMja CIUYHA OHOj Yy IIIBajIIaPCKOM TpaBy Jaa je cTpora ¢op-
Ma IJIaBHOT YroBopa MOoTpeOHa camo y (QYHKIHMjH 3alITUTE CTPaHAYKOT
WHTepeca. 3a 3allTUTY jaBHOT WJIM UHTepeca Tpeher JoBosbHA je Gopma
KOHa4HOT yroBopa. Haj3aj, TpaaulMOHAIHO cXBarame Ja je Gpopma yro-
BOpa O Kamapu peajiHa MOXe Ce€ JIOBECTH Y MHTame, a npenajy je Mmoryhe
CXBATHTH Kao OIJIOKHH YCJIOB, @ HE aKT 3aKJbyueHha yroBopa.
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PRELIMINARY CONTRACT SECURED BY DEPOSIT
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Summary

In the legal practice a preliminary contract often precedes the con-
clusion of the contracts on the transfer of immovable property, but de-
posit is also frequently stipulated both along with the preliminary contract
and the final contract. These two concepts open numerous questions both
in theory and in practice.

The author analyses the details the parties have to agree upon if the
preliminary contract is to emerge, the form of conclusion and especially
the legal consequences of omission to execute the obligation to conclude
the main contract. With respect to the latter, his position is that the idea
that in such case a judicial judgement can replace the main contract can
be accepted only if it is linked to the enforced execution of the decision
ordering such conclusion and not as direct effect of the judgement.

Analysing the deposit along the preliminary contract on the trans-
fer of immovable property, open issues were considered, including the
permissibility and the usefulness of such contracting. In practice, the de-
posit is frequently stipulated in the preliminary contract against omission
to fulfil the obligation from the final contract rather than from the pre-
liminary contract. This is not allowed by the law and the courts often pass
such verdicts. The deposit along the preliminary contract actually does
not have all the characteristics (functions) of the “standard” deposit: e. g.
it cannot by definition be included into fulfilment of the obligation. In the
light of the jurisprudence dilemmas, the author investigated whether the
norms on the deposit and dedit are dispositional — namely, whether the
parties may stipulate a different design.

The general conclusion is that, in spite of the fact that the pre-
liminary contract is a complex and controversial concept, and although
the reasons for the preliminary contracting could be achieved by other
means (e. g. deferred condition or time-limit), with respect the tradition,
it can remain an institution of contract law, but it is useful to re-examine
and specify the rules on certain issues, for example, effects and enforced
execution and other consequences. With respect to the deposit, no matter
how it seems archaic and globally abandoned institution, in certain cases
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it may still be useful, especially because it is given in advance and not
owed and especially if the parties are allowed, within the limits estab-
lished by the legal order, to adjust it to their needs.

Key words:  Transfer of immovable property. — Preliminary contract.
— Fulfilment of the preliminary contract obligation. — De-
posit. — Securing the preliminary contract obligation by de-

posit.
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