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1. HAJBEBU ITPABA HECATJIACHUX AKIIMOHAPA

JaHac je y cTpaHOj TEOpPHjU KOMITAaHH]CKOT TpaBa CIIOPHO KOjU CY
IJBEBH yBol)eHha MpaBa HecartacHuX akiuonapa.! Hemoymutie y norneny
npenu3Hor oapelema cBpXe TOr HHCTUTYTA, a [0 HeKUMa U HeMoryhHocTH
Ja ce y MOJCPHHM OKOJHOCTHMAa OHAa YTBpPAM, NPEICTaBIbajy AXH-
JIOBY TIETy,” KOja TPETH Ja JIOBEIe WM JO YKHIamka TOT TpaBa WM 0
MIPUXBaTakba Pa3TUIATHX BapHjalfja Y ’eroBOM 3aKOHCKOM yOOIHICHY.
3a CpbOujy je oAroBop Ha TO NMHUTakE BeOMa 3HAdajaH M3 HajMame JIBa
yIjia: IpBO, HA OCHOBY HEra ce€ MO)KEe M3BECTH 3aKJby4aK O OIpPaBIaHO-
CTH 3aJip’KaBarba TOT HHCTUTYTa, OAHOCHO MOTPeOH HEroBor Opucama 13
MO3UTHBHOT TIpaBa,’ U JAPyro, 3a Ciiy4aj 1a ce YTBPIH Ja C€ THM HHCTH-
TYTOM OCTBapyjy JIETUTHMHHU M OINIITEKOPHCHU IUJHEBH, HEOMXOIHO je
aHaJU3HUpaTH Y KOjOj MEPH je CPIICKa peryiaTiBa afeKBaTHa U yckiahena
ca BPEAHOCTHMA KOje Taj MHCTUTYT Tpeba 1a mpomoBuiie.

1.1. TpaguuuoHanHa objammbemha — HaKHaga 3a TYOUTaK mpaBa BeTa
U OTKJIamame MPUroBOpa HEYCTaBHOCTH

Hcropujckn mocmarpaHo, MpaBo HECarIaCHUX aKLUOHapa je Ha-
crano y mnpaBy Cjenumenux Amepuukux [pxkasa y Beoma cneungpuy-
HUM OKONMHOcTHMMa. Hamme, M3BOPHO Cy KOMIIaHHMj€ OCHUBAHE OATYKOM
npxase. IbX0B OCHHMBAYKHM akT je MPEenCTaBbao HE caMo YyroBop usmely
JprkaBe M kommanuje, Beh u yropop u3mel)y cBux akuuonapa.’ Onarie ce
M3BOJMO 3aKJbydyaK Jia ce MpaBa aKUHOHAapa HUCY MOIJIA IPOMEHUTH HU
Ha JAPYTd HAYMH OTPAHUYUTH aKO C€ ca TUM HHUCY CalIaCHIM CBU aKIHO-
Hapu.’ DakTHYKK TOCMATPaHO, CBAKHM aKIIMOHAp je MMao MPaBO BeTa Ha

' Barry M. Wertheimer, ,,The Purpose of the Shareholders’ Appraisal Remedy*,
Tennessee Law Review 65/1998, 661—-662.

2 Vmop. Mary Siegel, ,,An Appraisal of the Model Business Corporation Act’s
Appraisal Rights Provisions®, Law and Contemporary Problems 74/2011, 85.

3 32 NOSMTHBHONpABHY CPICKY pErylaTHBY NpaBa HECATTACHHX AKIMOHAPA

BUJ. 3aKOH O mpuBpenHuM apyumrsuma, Cuyocbenu enacnux PC, 6p. 36/2011, 99/2011,
83/2014 — np. 3akon u 5/2015, un. 474-477.

4 3a KPUTHKY CPIICKMX pellema Bumie BuA. Mupko BacuseeBuh, ,[lpuBpena u
cyncka W apbutpaxkHa mpakca“, Ilpaso u npuspeda 4—6/2017, 34-36; Byk Pamosuh,
,»YCIIOBH 32 OCTBapHBam-€ IpaBa HECAIIACHUX aKIMoHapa“, [Ipaso u npuspeoa 4—6/2017,
49-70; JoBana BemmukoBuh, ,,[IpaBa HecarmacHUX akIHOHAapa — JOCAJAIIkHa HCKYyCTBA Y
npakcu®, Ilpaso u npuspeda 4—6/2017, 158—178.

> Norman D. Lattin, ,,Minority and Dissenting Sharcholders’ Rights in Funda-

mental Changes”, Law and Contemporary Problems 23(2)/1958, 307; William J. Car-
ney, ,,Fundamental Corporate Changes, Minority Sharcholders, and Business Purposes®,
American Bar Foundation Research Journal 1/1980, 78; Elliott J. Weiss, ,,The Law of
Take Out Mergers: A Historical Perspective®, New York University Law Review 56/1981,
627; B. M. Wertheimer, 664.

5 Ww.J. Carney, 78; B. M. Wertheimer, 664.
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CBaKy OIUIYKY KOjOM ce Ipeajake Heka (yHIaMEeHTalHa KOPIOpaTHBHA
npomena.” [Ipema ToMe, 3a OTyKe MOIYT CIiajara, MpUIajama, MIPOMEHEe
OCHHBAYKOI' aKTa, MPOAaje LENIOKYIIHE UMOBHHE JAPYIITBA M CJI. YBEK C€
3axTeBaja jeaHornacHocT.® buio je To Bpeme BiagaBUHE TEOpHje cTede-
HHX TpaBa y KOMIIAHH]CKOM IpaBy,’ y K0joj Cy Ce aKI[MOHapCKa APYILITBA
BHIIIE IOCMATpaja Kpo3 Mpu3My opTakiyka.'’

BpemeHoMm ce mokaszalio Aa je TakBO pellerhe HEOMP)KHBO. YCIOB
JEHOTNIACHOCTH j€ TMpeJCTaB/ba0 MpErpeKy 3a pa3Boj IMPHBPETHUX
JIpyIITaBa jep je crpedaBao OJaroBpeMeHy M aleKBaTHY peakifjy Ha
POMEH-EHE OKOJHOCTH y TIPUBpeIHOM amMOujenTy.!! Ha Taj HauuH ce Ha-
HOCHJIa IITETa HE CaMO KOMITaHWjH, HETO W JPYIITBY y HeIHHHU. Bospa
jeIHOr aKIMoHapa, Ma KOJUKO CHTHOT M Y €KOHOMCKOM CMHCIY Hpe-
JICBAHTHOT, MOIIa je Aa Oynae ominydyjyha ga ce He YCBOjU HEKa OJIy-
ka, 0e3 003Mpa Ha TO IITO je KOPHCHA 3a MPHUBPEIHO JAPYIITBO U IITO
je moapxkaBajy cBu Apyru akiuoHapu.'? Kako y BeIMKHM aKIHOHAPCKAM
JIpyIITBAMA TOTOBO Aa HHUje Moryhe 00e30equTn MoApIIKy CBaKOT aKI[H-
OHapa, TO 3HaYM Ja Cy KPYIHE KOPIIOpaTHMBHE NPOMEHE IpeCTaBIbalie
camo Teoprjcky Moryhuoct.! BehuHcku akipoHapu cy y TOM MOIIEHY
Owu HemohHM. 300T TOora W HE YyAH IITO je TAKBO MPABHIIO OWIIO CBE
ydecTainje KpUTHKOBaHO, U TO HE caMo 300T Tora IITO MpecTaBiba KOd-
HUIy IIporpeca, Beh u 1a je HempaBUYHO M MPOTHBHO OIIITEM HHTEpe-
cy.'* Kao oaroBop, KOMIaHU]jCKO MPABO je MPHHIIMIT jeJHOTIACHOCTH 3a-
MEHWJIO MPUHIUIIOM BENMHCKOT O/UTy4YHBambha, IIPH YeMy Ce 10 TPAaBUITY

7 William F. Looney, Jr., ,,Dissenting Minority Stockholder’s Right of Appraisal®,
Boston College Industrial and Commercial Law Review 4/1962, 85; Joseph Eliot Magnet,
,Shareholders’ Appraisal Rights in Canada®, Ottawa Law Review 11/1979, 100; David
Cohen, ,,Valuation in the Context of Share Appraisal“, Emory Law Journal 34/1985, 119;
Mary Siegel, ,,Back to the Future: Appraisal Rights in the Twenty-First Century*, Harvard
Journal of Legislation 32/1995, 86; George S. Geis, ,,An Appraisal Puzzle“, Northwestern
University Law Review 105/2011, 1642.

8 J. Steven Rogers, ,,The Dissenting Shareholder’s Appraisal Remedy*, Oklaho-

ma Law Review 30/1977, 629. Jenuna moryhHocT aa ce 3ao0ule yclioB jeAHOTIaCHOCTH
je 6ua carmacuoct apxkase. Bua. N. D. Lattin, 308. ¥V Teopuju ce cmarpa 1a je yBoheme
CarIaCHOCTH Jp)KaBe 3a IPOMEHY OCHHMBAYKOT aKTa aKIHOHAPCKOT IPYyIiTBa OHO MpPBH
KOpak Ka epo3uju MpuHLHNa jeqHortacHoctd. Bua. M. Siegel (1995), 86.

® E. J. Weiss, 626; Michael R. Schwerk, ,,Valuation Problems in the Appraisal
Remedy*, Cardozo Law Review 16/1994, 653.

10 J E. Magnet, 100. Yiop. M. R. Schwenk, 653.

1" Robert B. Thompson, ,,Exit, Liquidity, and Majority Rule: Appraisal’s Role in

Corporate Law*, Georgetown Law Review 84/1995, 13; James D. Cox, Thomas Lee Ha-
zen, F. Hodge O’Neal, Corporations, Aspen Law & Business, New York 1997, 595; B. M.
Wertheimer, 664.

12" EKOHOMCKHM peUHHKOM, OBJIE je 610 m3paxen 138. hold-out mpobnem. Bun. G.
S. Geis, 1642. Ymop. M. R. Schwenk, 654.

13 Yrop W. F. Looney, Jr., 85.
4 Bume Bux. W. J. Carney, 79-82. Yrop. J. S. Rogers, 630.
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3axTeBasio ja Behuna 3a PyHaaMeHTanHe omtyke Oyae kBaaupukoBaHa. '
Tako je cnpeyeHa ,,TUpaHdja MamuHe Haja BehnHOoM®, anm je omoryhena
,»TApaHuja BehnHe HaJl MalbHHOM .

[TpomeHe y KOMIIaHU)CKOM TIpaBy Cy 3a MOCIEANIYy NMaie yBoheme
npaBa HecarlacHUX akuMoHapa. TuM mpaBoM ce akMOHapuMa KOMIICH3Yje
rybuTak mpaBa BeTa Koju Cy 10 Taaa uMain.'® [lojequau aKinoHap BHUIIe
HeMa TpaBo Ja crpedyr (yHIAMEHTAJIHy KOPIOPAaTUBHY IPOMEHY KOjy
noap>kaBa BehuHa, aym 3aT0 MMa MpaBo Aa UCTYNH W3 APYLITBA y3 00a-
Be3y JIPYIITBA Jla My HaKHaJIW BPEJHOCT HErOBHX akiuja. To je Tpaau-
[IMOHATTHO 00jalImhekhe KOJUM je MpaBaaHo yBoheme HHCTUTYTA MpaBa He-
caraCHUX akKI[MOHapa, K0je je y TOM TPEHYTKY OJroBapaio CTBapHOCTH. !

Y ToMm mepuomy je Hajnpo6neMaT1/mHI/Ije om0 OIpaBJaTH MpaBHE
TMOCTIE/MIIE CTAaTyCHE MPOMEHE NpHUMajarba, YC/Ie] KOJUX aKIHOHAPHMA
JpYIITBA HPHIIOJeHHMKA (APYIITBA MPEHOCHOLA) MpECTaje TO CBOJCTBO,
a OHU TIOCTajy aKIFOHApW APYINTBA MPHUIOjUONa (APYIITBA CTHUIAONA).
Nmajyhu y Bumy nma ce ta omiyka JDOHOCH KBaTHU(pUKOBAHOM BehWHOM,
MambHHCKY aKIIMOHAP MPHII0jeHHUKA MOXKE MTOCTAaTH aKLIMOHAP MPUIIOjUOoLa
HpPOTUB CBOje BoJbe.'® Jla in je TakaB MCXOI y CKJIALy ca OCHOBHHM ITO-
CTyJIaTHMa TIpaBa CBOjuHE? AKO je jeHO JINIIE YAOXKHIIIO KaluTal y KyIo-
BUHY aKkifja IpymTBa A, MOXe JIM T'a BOJba BehinHe HaTepaTu Ha MOCTaHe
akmuoHap npymTBa b? YV cTBapHOM IIpaBy je HE3aMHUCIIHBO Ja jeTHO JIUIIE,
KOje MMa TpaBO CBOjHHE Ha KOMIjyTepy, Oyle MpUMOpaHO J1a ce OfpeKHe
CBOjUHE Ha KOMIjYTepy Y KOPHUCT CBOjUHE Ha My3W4KOM cTyOy. Moryhe
je ma ce To nuile yoeau nma mpoma CBOj KOMITjyTep WM Jla Ta pa3MeHH 3a
MY3U4YKH CTyO, anmu Hije Moryhe aa ce OHO IpUHYIH HA pasMeHy. Tpaau-
IUOHAIHO KOMIIAHM]CKO TIPaBO je Ha CIWYaH HaYMH IOCMAaTpajo MpaBo
CBOjHHE Ha aKIMjaMa M MPaBO CBOjUHE Ha JAPYTHMM CTBapuMa W TMPaBH-
Ma, T€ Kao IITO HUje Ouia J03BOJbEHA pa3MeHa CTBapH 0e3 CarllaCHOCTH
BJIACHHKA, TaKo HHUje OWya J03BOJbEHA HU NMPUHYIHA pa3MeHa akiuja.'’
[IpaBo HecarmacHUX akIMoHapa je GaBOpPHU30BaIO IIPABO CBOJHHE Y OIHO-
cy Ha BehMHCKO ONTyYnBame, OHOCHO MPHUMAT j& JaBajl0 WHIUBUIyal-
HHUM CIpaM KOJNIeKTUBHUX BpeaHocTu.”’ Mmajyhu y BHOy na cy ycraBu

15 G. S. Geis, 1642; M. Siegel (1995), 93. HapaBHo, aKIHOHAPCKA APYIITBA HMAjy

OMIMjy Aa Ce MHTePHUM aKTHUMa BpaTe Ha MPHHIMUI jeTHOIIACHOCTH, IITO jé 3aMHUCIIMBO
caMo y ApyIITBHMa ca ManuM Opojem aknuoHapa. Bun. M. Siegel (1995), 93.

16 Hideki Kanda, Saul Levmore, ,,The Appraisal Remedy and the Goals of Corpo-
rate Law*, UCLA Law Review 32/1985, 434; M. Siegel (2011), 93-94.

17" O Hea/ekBAaTHOCTH TOT 06jalIbEHa y MOJEPHAM YCIOBHMA BHIIE BHA. M. Sie-
gel (1995), 93-94.

8 Ha Taj HA4YMH je aKIMOHAp HATepaH J1a MHBECTHPA y HOBO IpymTBO. Bum. Pe-
ter V. Letsou, ,,The Role of Appraisal in Corporate Law®, Boston College Law Review
39/1998, 1122.

19 Buwe Buz. Bayless Manning, ,, The Shareholder’s Appraisal Remedy: An Essay
for Frank Coker*, Yale Law Journal 72/1962, 246.

20 yrop. J. E. Magnet, 102.
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caJpXaid, a ¥ JaHac cajpike, nomuc (QyHAaMEHTATHHX TPAaBHUX Have-
na, Mel)y KojuMa moce0HO MeCTO 3ay3MMa W jeMuYeHh¢ MUPHOT yKHBamba
CBOjHHE W JIPYTWX MMOBHHCKHX TpaBa CTEUCHHX HAa OCHOBY 3aKOHa, HE
YyId [ITO j€ MOCTOjajo jOIlI jeIHO MCTOPHJCKO O0jallkbemhe daBama TOT
npaBa akIuoHapuMa — o0e30ehiBame ycTaBHOCTH 3aKOHCKUX ofpenada
Koje cy omoryhasajie JOHOIIEHE OTyKa MpeMa BERHHCKOM TPHHIHITY.?!

1.2. MonepHa cxBaTama

Janac je BehmHCKM NpUHIMIT Y KOMIAHHjCKOM TIpaBy HEMPUKO-
CHOBEH,”” Te 00jalllbaBaTi HHCTUTYT MpaBa HECANNIACHUX aKI[HOHApa Kao
NPOTHBHAKHAJY 3a TyOMTaK IpaBa BETa WIM Ka0 MOIYC 33 OTKIIAHmAbEe
[PUTOBOpa HEYCTABHOCTH BHIIIE HEMa HUKAKBOT Orpasiama.”’ 300r Tora
j€ 3a oTcTaHaK TOT MHCTHTYTa HEONXOJHO npoHahu MonepHa objalmema,
KOja O ompapraja BEeroBO 3aApXKaBamke Y MPAaBHUM CHCTEMHUMA.

OCHOBHO Ha4eJHO ONpaBlame 3a MpaBa HecarJacHUX akKIHOoHa-
pa mpoHaJa3u ce y MOTpeOH 3allTUTe MAambMHCKHUX akiumoHapa.”* Ako je
yBoherme BEANHCKOT O/ITyYHBamkba 3a IOHOLIEeHe PyHIaMEHTATHUX OITyKa
Tpebasio Aa 3amTUT BehrHy 0] MambHHE, TAPaHTOBALE paBa Hecariac-
HAM akIroOHapuMa Tpebajio je Ja 3amTHUTH MamuHy ox BehuHe. Y TOM
HOIJIely ce TO TPaBO M IOCMarpa Kao Jeo KOopIyca IpaBa MambHHCKHX
aKIMOHAapa,” a TUME U Ka0 HAYMH yMamCHa JAPYror arcHIHjCKOr Mpo-
omema.?® TuM HHCTHTYTOM Tpeba 1a ce ycrmoctaBu OaiaHc uzmely mpasa
BeMHCKOT aKIMOHapa /Ja peopraHu3yje aKIHOHAPCKO APYIITBO MU MpaBa
MambMHCKHAX aKIIMOHAPa KOjH Ce Ca TOM IMPOMEHOM HE CIaxy.>’

HpaBa HECarlaCHUX aKmuoHapa Tpe6a Jla OCTBape T3B. HAKHAJIHY
MMPaBUYIHOCT. HaI/IMe, BbHUMa CC MAalbUMHCKUM aKIIMOHAapHUMa OMOFyhaBa Ja

,,Harycre Opojl OH/Ia Kaja Ta je rocroaap yCMEpHo y APYroM mpasiry*.?

2 B. Manning, 246; J. D. Cox, T. L. Hazen, F. H. O’Neal, 596.

22 O npuHnmny BeliHe y MpaBy aKIMOHAPCKHX APYIITaBa BHuIe BHA. Mupko C.
BacwseBuh, Komnanujcxko npaso — npaso npuspednux opywmasa, Yapyxeme MpaBHHKA
y npuspenu Peny6uke CpGuje, Beorpax 2015°, 303-304.

23 Vmop. M. Siegel (2011), 94; J. D. Cox, T. L. Hazen, F. H. O’Neal, 595.

2% H. Kanda, S. Levmore, 434; M. Siegel (1995), 97; I. D. Cox, T. L. Hazen, F. H.
O’Neal, 596; Frank H. Easterbrook, Daniel R. Fischel, The Economic Structure of Corpo-
rate Law, Harvard University Press, Cambridge — London 1996, 145.

23 M. C. Bacusesuh (2015), 307-309.

26 Byk Panosul, ,» Y THLIQj areHINjCKuX IpodieMa Ha PaBo aKIMOHAPCKUX JPYLI-
TaBa ¥ KOPIIOPATUBHO yNpaBibame", Kopnopamusno ynpasmaree — 300puux paoosa (yp.
Mupko BacusseBuh, Byk Pamosuh), IlpaBau dakynrer YauBepsurera y beorpany, be-
orpan 2008, 255-256; Mupko BacubeBuh, ,,KopnoparuBHo ymnpaBibambe M areHIUjCKH
npobnemu (I neo)”, Ananu Ilpasnoe ¢paxynmema y Beoepady 1/2009, 20-21.

27 Alfred F. Conard, ,,Amendments of Model Business Corporation Act Affecting
Dissenters’ Rights (Section 73, 74, 80, and 81)“, The Business Lawyer 33/1978, 2592.

28 H. Kanda, S. Levmore, 431.
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AKIHOHap je UMao y BHIY jeIHY ,,JECTHHANWjY M ca TOM HIEjOM je
yAoKno Kamutan. lIpomMeHOM JecThHamuje cy H3HEBEpeHa OCHOBaHA
OYeKHBama akunoHapa. Ha Taj HauMH ce cnpeyaBa Aa ce MambHHCKHU aKIId-
OHapH ,,lIPUMOPAjy J1a YUECTBY]Y Y JAPACTUYHO NMPOMEHEHOM mpenysehy,
y KOje OHM BHIIE HeMajy moBepeme™.?’ YV omHOoCy Ha TpaguLlUOHAIHO
CXBaTame MpaBa Ha aklyjamMa Kao MpaBa CBOjHHE, HOBHja CXBAaTama CBE
Mame TIOCMaTpajy akIMOoHapa Kao BIACHUKA, & CBE BHIIIE KA0 WHBECTHTO-
pa. MHBecTupameM y oapelheHr TOCIOBHU MOAYXBAT akIMoHap implicite
MpUXBaTa Jia leroBa HHBECTHIIM]a CIIe1 PaBHY CyJOMHY TOT TIOyXBara,
mrro, m3Meljy ocranor, o0yxBara 1 MOTryHOCTH NMPOMEHE HEroBOT MpaBa
Ha akiydjaMa, OJHOCHO TIpaBa Koja Tpowm3ia3e u3 akiuja. Ha Taj Haumn
cxBaheHO, PaBoO HecarTacCHUX aKIMOHApa Ceé MOXKE ONpaBIaTH CaMo y
Clly4ajeBUMa HajKPYIMHUJUX KOPIOPATUBHUX IPOMEHA.

Jenan ox Hajuemrhe MCTHIIAHUX aprymMeHara y TPHJIOT yBohema
npaBa HecarTaCHUX akIMoHapa jecte oOe30ehuBarbe JIHUKBHIHOCTH.”
Moxe ce JecuTH 1a HaKOH CIIpoBolera omTyke BehnHe MambUHCKY aKIH-
OHapH BUILIE HE MOTY Ja TIPOJiajy CBOj€ aKIyje, Tj. ’bUXOBa HHBECTHIIN]a
nocTaje HeNMWKBHUAHA. Taj apryMeHT je moceOHO CHakaH Kaja je ped o
HEjaBHUM JPyLITBUMA. YTpaBo 300r Tora HHje PETKO Jia Ce aKIMOHap-
CKa JAPYIITBA, YMjUM CE€ aKlyjama Tpryje Ha peryJIucaHoM P KHIITY,
U3y3MMajy OJ MPUMEHE WHCTHTYTa IpaBa HeCarIacHUX akunuoHapa.’! V
npaBy CAJl apryMeHT JIMKBHIHOCTH CE€ CMarpa HUCTOPHjCKHM apryMcH-
TOM jep ce JJaHac TOTOBO CBa Cliajamha 0CTBApyjy y (opMu T3B. TOTOBHH-
CKUX Clajama, Npu yeMy BehMHCKU aKIIMOHAp CIajareé KOPUCTU Kao Me-
XaHM3aM 3a MCTUCKUBAKC MABHHCKHX akimoHapa.’? Koi roToBHHCKHX
Crajama ce He MOXEe TOBOPUTHU O NMPOOIEMY JIMKBUIHOCTH jep MAambHHCKH
aKIMOHApH J00Mjajy HajIuKBUAHMja cpencTBa. Ho, 3a pasmuky ox ame-
PHUYKOT IIpaBa, CPIICKO NMPaBO HE /J03BOJbABA FOTOBHHCKA CIIajarka, INTO
3Ha41 Aa €€ KOJ HaC apryMEHT JMKBUAHOCTU MOXE KOPUCTHUTU y CBpPXE
npaBIama 3a/ipJKaBaba HHCTUTYTA MpaBa HeCarllaCHUX aKI[MOHapa.

IMpodecop [denujen dumen (Daniel Fischel) pa3suo je Teopujy
NpHUCBajarba OOrarcTBa Kao HaYMH MOJICPHOT 00jalllibeha TOT MpaBa ak-
ronapa.®® Tlpema T0j TeopHjH, IIeHA KOja ce MOpa IUIATUTH Hecariac-

2% Melvin Aron Eisenberg, ,,The Legal Roles of Shareholders and Management in
Modern Corporate Decisionmaking*, California Law Review 57(1)/1969, 80.

30 R.B. Thompson, 11; B. M. Wertheimer, 662 u 681; M. Bacmwsesuh (2009), 21.

31 Bume Bug. M. Siegel (1995), 96-97.

32 Ta Bpcra crajama ce OCTBapyje Tako IITO CE AKIHOHAPCKO APYIITBO TPHIIAja
CBOM 3aBHCHOM JPYLITBY, IIpH 4YeMy BehMHCKM akupoHap ao0Wja akiuje y 3aBHCHOM
JIPYIITBY, JOK MamWHCKH aKI[MOHApH J00Wjajy oipel)eHM H3HOC HOBIA y 3aMeHy 3a

akuuje. Bua. Robert W. Hamilton, The Law of Corporations, West Group, St. Paul, Minn.
2000°, 621-622.

33 Bume Bux. Daniel R. Fischel, ,, The Appraisal Remedy in Corporate Law*,
American Bar Foundation Research Journal 8(4)/1983, 875-902.
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HUM aKIMOHapyMa rapaHiiija je Aa BehnHCKH akimoHapH Hehe moKyIa-
BaTH Jla NPHCBOje OOraTrcTBO KOje MpHUIaja MAambHHCKUM aKIMOHApUMa,
Beh na he mpumrkoM mpeuiarama KpyImHUX MPOMEHA Y APYIITBY MMaTH
y BHIY NPBEHCTBEHO MaKCHMH3HMpame BPEAHOCTH IpymTBa. Ha Taj Ha-
YHH [OCMaTpaHo, MPaBO HECarIaCHUX aKIOHAapa CMamyje BepoBaTHOhY
KOPIIOPAaTHBHUX TPOMEHa Koje BOje yMamHuBamwy BpeaHoctH. [Ipodecop
@umren To mpaBo pasyme kao npehyTHy oapendy OCHUBAYKOT aKTa aKIH-
OHApCKOT JIPYIITBA KOja MPETIIOCTaBJba Ja CE CKYIIITHHCKOM OTYKOM
yBehaBa BpenHOCT CBUX akuuja. 3a pasyiuky onl BehuHe ayTopa, KOju Cy
JI0 TaJla MPaBO HeCarTacHUX aKIMOHapa CariefaBalld y ex post MepCIeK-
THBH, Tj. HAKOH HajaBe KOpHoparuBHe npomeHe, Oumren ce Goxycupa Ha
yJIOTY TOT IIpaBa ex ante, Tj. Ipe HajaBe KOpIopaTuBHE npoMmene. Takobe,
OH TO IIPaBO HE MOCMAaTpa caMo M3 yrila MambWHCKHUX (HecarslacCHUX) ak-
oHapa, Beh U3 yIia CBUX akIMOHapa.

Ipodecopu Xunexu Kauna (Hideki Kanda) n Cayn Jlemop (Saul
Levmore) pa3Buiin cy TpH oOjallibema MpaBa HecarlaCHUX aKIUOHa-
pa.’* TIpBo o0jallbemne je MO3HATO MO HA3MBOM ,,AH()PaMapruHaIHOCT
(inframarginality). OHO ce Be3yje 3a YNEHUIIE J1a aKITUOHAPH Pa3THIUTO
BpEIHYjy CBOje aKIlfje W Jla TP>KUIIIHA [IeHa MOXe OUTH HCIIOJ Mpoced-
HE LEHE KOjy aKIHMOHAapH NPUIKCY]y cBOjuM akuujama. M3 tora Kannma
u JleBMop 3akibydyjy Ja TpaBUYHA IIEHA Koja ce Iuiaha HecarimacHUM
aKIMOHApUMa MOXKE J1a 3alTHTH WH(pamMapruHaiHe NMpoleHe aKIHOHa-
pa. OcHOBHH MP0oOIEM OBOT 00jalllikbema j¢ Y TOME IIITO HHje jaCHO 300T
yera 3aKoHOJaBarl Tpeba Ja 3alITHTH Te TMPOIeHE W Ha KOju Ha4YHWH OU ce
ofipeqMiIa IIeHa aKIMja Koja yBaXkaBa pazIM4YuTe HH(ppaMapriuHaiHe Tpo-
uene. 3a Apyro objammemne npodecopu Kanga u JleBMop xopucre Tep-
MUH reckoning, koju OU ce MOTao MPEBECTH Kao yTBpHHBame, MPOIICHA,
u3pavyyHaBame u ciI. [IpeBacxomHO ce MHCIM Ha moTpely akipoHapa na
BpIIie HAJA30p HAJI PajioM wiaHoBa ymnpase. [IporeHa yunHka je moceOHO
3HaYajHa y CcIyd4ajy Kaja JPYIITBO HaMepaBa Jia Mpeay3Me 3Ha9ajHe Kop-
NOpaTHBHE MPOMEHE jep Tajxa HacTyna KoHdy3Hja y HMOCTYNKY Haa3opa.
ViIpaBo rapaHTOBame IpaBa HECAarIACHUX aKIHOHApa IMpPEeACTaBJba HH-
CTHTYT Koju oMoryhaBa J1a ce M3BpIIM eBalyaldja MPETXOIHOT YUHHKA,
koja he mpencraesbatu OCHOB 3a Oyayhy eBanyarujy. Konauno, tpehie u
Haj3HauajHU]je o0jarmmemke Koje Hyne npodecopu Kanma u JleBmop, Tnde
ce MOCTYIIKa OTKpHBama HHPopmanuja (discovery). UnmeHuna je na uH-
TepeCH WIAHOBA YIpaBe M aKIMOHApa HUKaJa HUCY MOTIYHO YCKiaheHu,
a (yHZaMeHTaIHe KOPIIOPAaTHBHE MPOMEHE YIPaBO HaIvallaBajy Ty pas-
nuky. OHe Kpeupajy aMOHMjeHT y KoMe je Behn moTeHuujan 3a mpeBapHO
W HE3aKOHUTO MOCTYNamke WIAHOBA yIpaBe. YMECTO Ja Mperorapajy ca
MJbeM J1a 00e30ee mTo MOBOJEHUjE YCIOBE 3a CBOj€ aKIMOHAPE, WIAHO-
BHU ympaBe he y 3HauajHOM Opojy CilydajeBa BOAWTH padyHa JTOMUHAHTHO
0 CBOjUM HMHTEpecHuMa (3aapkaBame nocrojehux nosunuja, ooehame Bu-

34 Buwe sua. H. Kanda, S. Levmore, 429—473.
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COKMX HaKHaJa M cIu4HO). Tako mocmarpaHo, MpaBo HacarJacHUX aKIH-
OHapa MpeAcTaB/ba HHCTPYMEHT MyTeM KOra aKIMOHApH MOTY A3 OTKPH]jY
pasHe BUAOBE MPEBAPHOT MOCTYNamka WIaHOBA YIpaBe, HAPOUUTO y BE3U
ca MpaBHHUM TIOCJIOM KOjU MHHIIUpPA HACTAaHAK OBOT MpaBa. TOM JIOTHKOM
ce 3aKkJbyuyje Ja TpaBO HecarjacHUX akIuoHapa Tpeba 00e30emuTu y
CBMM CHTyalldjaMa KaJa IMOCTOjU pa3ior 3a 3a0pWHYTOCT Ja YJIaHOBU
ynpase Hehe BOAUTH padyHa O HHTEpeCHMa akKI[MOHapa M KaJa OHU UMajy
uHOpMAaIHje O CKPUBEHUM BpEIHOCTUMA APYIITBA (Ha mpuMep, Oyayhum
NpHIIMKaMa I[pymTBa) 35 MoryhHocT oTKpHBamba MH(bopMauHJa y HOCTYTI-
Ky KOjH MHHIMPAjJy HECAITACHH aKIMOHAPH OCTBApYyje 3HAYajHO MPEBCH-
THUBHO JICjCTBO, T€ CMamyje BepoBaTHONY MpPEeBapHOT MOCTYNamka JUPEK-
TOpa. JexHUM JeoM, Taj apryMeHT CBOIM NMPABO HECAIIACHHUX aKIHMOHa-
pa Ha MeXaHW3aM J0JaTHEe KOHTPOJIE MPaBHHUX PaJbU Y KOjuMa MOCTOjU
JIMYHA MHTEPEC YIaHOBA YNPABe. 3¢V cprickoM mpaBy, TPHKa3aHH apry-
MEHT HeMa BEJHMKH 3Hauaj jep cy orpaHuueHe MoryhHocTH crpoBolema
MOCTYIIKA OTKpUBamka WH(POPMAIHja Y MOCTYIKY YTBphUBama BPEIHOCTH
npaBu4He 1eHe.’’

OCHOBHO OTrpaHHYeH-e TpU 00jalllbemha Koja cy pa3BUiIM npodeco-
pu Kanna u JleBMOp THUe ce YMIbEHHIE Aa Cy OHH IMOIUIH OJf KOHKPET-
HUX 3aKOHCKHX pellieiha y aMepHUUKUM JIp’KaBaMa, T€ Cy MPeTHOCTaBUIN
Jla caJipikMHa 3akoHa Tpeda Jia oAroBapa CBPCH TOT MHCTHTYyTa. [Ipema
TOME, OHU C€ HUCY OaBHJIM TECOPHJCKMM MOJEJIOM TOT MHCTHTYTa Beh cy
HOJIA3WIIN OJf TIPUMEEEHUX npaBI/ma 300T Yera cy W HHXOBH 3aKJbY4LH
own y Teopuju kputukoBanu.’® Ho, 6e3 063upa Ha 6pOJHa OTpaHHYEHA,
CTaBJbalb€ HAarlacka Ha MPEBEHIIM]Y NPEACTaB/ba 3Ha4ajaH JONPHUHOC THX
ayTopa.

[IpaBuio je ga MamWHCKH aKIMOHApPH, 300T Mayior ydeniha y oc-
HOBHOM KalMTally, HEMajy JOBOJHHO MOJCTHIAja Ja BpIIe HAI30p Hax
pagoM ympaBe, 3a pa3iMKy O BehMHCKMX akKIMOHapa, YMjU 3HAYajHU
E€KOHOMCKHM WHTEPECH INOBE3aHH ca APYIUTBOM ONpapiaBajy Behu aHrax-
MaH y BpIICHY KOHTpOIe. HCTHTYT IpaBa HECAITACHUX AKLHOHAPA je y
TOM TIOTJIEZy OCOOCH jep MOJICTHYE CBE aKIMOHApe Ja BpIIe HAA30p Hal
pazoM ympase, Tj. a HOCEOHO MaKJPMBO IPEHCHHTY]y NpEasiore ympa-
Be y mpaBly cnpoBohema (yHZaMEHTAIHUX KOPIIOPAaTUBHUX MPOMEHA.
ExoHoMCcKO objammemne 3a To Tpeba TPaKUTH Yy HEMOCTojamky Ipobdiema
CJIETIOT IyTHHKA jep ce Y MpaBy HecarllaCHUX aKIHMOHApa jefaH aKIHoHap
HE MO)Ke KOPHCTHTH HaJ30pOM KOjH BpIiie Apyru akiunoHapu.’’ CBaku ak-

35 H. Kanda, S. Levmore, 460.
36 J.D. Cox, T. L. Hazen, F. H. O’Neal, 596.

3 Cnmuan 3aK/bydax Baxu ¥ 3a jamancko npaso. Bume Bua. Alan K. Koh, ,,Ap-
praising Japan’s Appraisal Remedy*, American Journal of Comparative Law 62/2014,
448-449.

33 Bume sup. P. V. Letsou, 1130-1137; B. M. Wertheimer, 670—672.
39 A. K. Koh, 456.
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IIMOHAP KOjH KEJIH J1a KOPHCTH TO NPAaBO MOpA MPETXOAHO Ja HCIYHH
oapeheHe mpolecHe ycaoBe, KOjH MPETIOCTaBIbajy CaMOCTAIHY aHAJIH3Y
nocieauna npeanokeHe KopnopatuBHe nmpomeHe. [loctymiu xoje Bome
HecarylaCHU aKIMOHAPH CY WHIUBHUIyaTHOT KapakTepa M BE3yjy ce camo
3a OJTHOC JPYINTBA U KOHKPETHOT akipoHapa. OcuM KOHTPOJIE KOjy BpIIe
HEeCaracHU aKIMOHAPH, 3HAYajHO je€ TOMEHYTH W KOHTPOIY KOjy BpIIe
caracHu akuumoHapu. VIHCTHTYT mpaBa HecarlacHUX akKI[MOHApa MOJCTH-
4ye BehWHCKe akIMoHape Ja cariienajy cBe edexre mpeanokeHe MpoMeHe
KaKo ce He OM JIecHIIo J1a KOpUIINeHme paBa Ha u3ja3ak u3 JpyiiTea Oymue
NPOTUBHO HUXOBUM HHTepecuMa.*’ M3 pedeHor ce MoXe 3aKJbY4UTH Jia
j€ acreKT KOHTpOJIIe, OJJHOCHO HaJ30pa CBUX aKIMOHApa HaJl pajioM 4Jja-
HOBa yINpaBe MHTErPAJIHM JIe0 MHCTHUTYTA IpaBa HECAlIACHUX aKIIOHAapa.
Konauno, pusuk na he Benuku Opoj akmoHapa KOPUCTUTH MPABO HA W3-
Ja3aK MOACTHYE WIAHOBE yIpaBe Ja MpeyiaKy KOpIOpaTHBHE HMPOMEHE
Koje Ou Owmiie y mHTepecy cBuX akimonapa.!! Ha Taj HauumH ce, 3060r yM-
PEKEHHX WHTEpeca HecarlacHUX akIFoHapa, carflaCHUX akKIUoHapa U
YJIaHOBa YIIpaBe, TapaHTyje CBOjEBPCHA TPOCTpPyKa KOHTpOJa, Koja Tpe-
6a ma 06e30enu ma GyHIAMEHTalTHE MPOMEHE Y aKIIMOHAPCKOM JAPYIITBY
CTBapajy BPEIHOCT 3a CBE aKiHoHape.*

[Ipodecop Ilurep Jlercoy (Peter Letsou), npeucnuryjyhu ymory
npaBa HecarlaCHUX aKIMOHapa Yy MpaBy aKIMOHAPCKHX JAPYIITABA, pa3-
BHO j€ ,,TCOPHjy ITOMHUpEHa TTpedepeHITn * (eHIII. preference reconciliation
theory) K0jOM Taj MHCTHUTYT ITOCMaTpa Kao MOJAIUTET IMOMUpPEHa Pas3iiu-
YUTHX WHTEpeca akiuoHapa.*’ Ilorpeba 3a MOMHUpPEmEM Ce jaBjba CaMo
y OHUM cClly4yajeBHMa Kaja JoJia3d 10 MPOMEHE pU3MKa MOBE3aHUX ca
noce/ioBameM akija y oapeheHOM akimoHapckoMm apymTBy. Kako ak-
[IMOHAPH WMajy pasnuunTe THpedepeHie y OAHOCY Ha pPH3HKE, MPaBo
HecarllaCHUX aKI[MOoHapa yMamyje KoHpmukre u3Mel)y akmmoHapa y
CUTyalljama Kaja JPYILITBO YCBOjU OJUTYKY KOjOM MHHUIMpPA KOPIIOPATHB-
HY IPOMEHY KOja MOKe JJOBECTH JI0 TOTa J1a aKIMjCKU KamuTa Oyne Mame
WM BUILIC PU3UYAH.

[TpaBo HecarlaCHUX aKIMOHApa Ce MOXKe TIOCMAaTpaTH U Kao CUTyp-
HOCHA KOYHHMIIA KOja KaHAJIHIIE He3aJ0BOJCTBO MAMHCKHX aKI[MOHApA,
Tako Jia OHO He yTHue Ha crnpoBoherme (yHAaMEHTaTHUX KOPIOPaTHB-
HHUX MpoMeHa.** AKO akI[MOHApW 3Hajy Ja MMajy MpaBO Ha W3Ja3aK W3
JAPYLITBA y3 WCILIATY NPABHYHE LIEHE, OHH he OMTH MHOTO Mame 3auH-
TEpeCcOBaHU Jia ocnopaBaJy NPOMEHY JPYTHM NpaBHAM cpeicTsuma. 13
TOT yIVIa MOCMAaTPaHO, Taj WHCTUTYT MOXKE MMaTH MOACTHIAjaH edekar

40 A. K. Koh, 457.

41 Franklin A. Gevurtz, Corporation Law, West Group, St. Paul, Minn. 2000, 649.
42 F. H. Easterbrook, D. R. Fischel, 145.

43 Bume Bun. P. V. Letsou, 1121-1174.

4 J.D. Cox, T. L. Hazen, F. H. O’Neal, 596.
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Ha CIpPOBOlEHmE KOPIOPATHBHHUX PECTPYKTypHpama. Takohe, mmajyhm
y BHIY Ja NpaBO HecarlaCHUX akKIMOHapa yMmamyje 3Hayaj kopumrhema
JPYTHX NpaBa, He 4y/u J1a MHOTA 3aKOHOJABCTBA YBOJIEC MPUHIIUIT EKCKITY-
3UBHUTETA, KOJH aKI[MOHApUMa KOjH Ce Ompeselnie 3a M3Na3aK u3 JpYIITBa
oHemoryhasa J1a KOpHCTE TpaBa KojuMa MOT'Y Jla OCIIOpaBajy KOpIopaTHB-
HY IIPOMEHY.

[Torpeba 3a yBohemeM MHCTUTYTa MpaBa HecarJacHUX aKUUOHapa
y 3Ha4ajHO] MEpH MPOU3JIa3u U3 JOCTYMHOCTH U €(PUKACHOCTH APYTHX
NpaBHUX CpEICTaBa Koja CTOje Ha pacmoiaramy akiuuoHapuma. [IpaBHU
CHCTEMH KOju Hyzae OpojHe MOTyRHOCTH MamHWHCKHM aKLHMOHapuMma Ja
ocropaBajy (yHIaMEHTaJHE KOPIOpPAaTHBHE MPOMEHE MO Pa3IMYUTUM
OCHOBaMa HeMajy MoTpeldy 3a TUM HMHCTHTYTOM, OJHOCHO OHA j€ Mambe
n3paxena. CarneaBambeM CPIICKUX KOMIIAaHHjCKUX Pellemha MOXKE Ce KOH-
CTaTOBaTH Jia je 3aIlTHTa MAMHCKUX aKIIMOHapa HEeAO0BOJbHA jep he ce y
MHOTHM CIIy4ajeBIMa OHa CBECTH Ha IPaBO Ha MOOMjame CKYHILTHHCKE
omryke. OTyza, mocMaTrpaHo U3 yIiia KOpIyca MpaBa MalbHHCKHX aKIHO-
Hapa, MpaBO HecarllaCHUX aKIHOHapa, Makap y oxpeheHoM ormcery, nuMa
OlpaB/Iama y MPaBHUM CHCTEMHUMA TIOIMYT CPIICKOL Y

[puka3 nenese MoaepHUX 00jalIbemha MHCTUTYTA MpaBa Hecariac-
HHX aKI[MOHAapa He 3Ha4YM Jia MOCTOjU HY)KHOCT OIpe/ie/bUBaba 32 KOHKpe-
TaH ratio. HanpoTus, Taj MHCTHUTYT, 300T CBOje 3aKOHOJAaBHE MOIUMOP(]-
HOCTH, MOXE M Tpeba Ja OcTBapyje BHILC IUbEBA Y jEAHOM MPABHOM
cucremy.*® Takohe, iMajyhu y Buy pasHOIHMKA yIIOPEIHA PEIICHA, MOKE
Ce OYCKMBATH J]a C€ LIMJbEBHU IMpaBa HECAIIACHHUX aKI[OHapa Y MPaBHUM
CUCTEMHMAa 3HAYajHO Pa3JIUKY]y.

2. KPUTUYKU ITOIJTIEJ

[IpaBo HecamiacHHUX akKIMOHApa CE€ y TCOPHjH YECTO KPHUTHUKYjE
Kao PEJIMKT MPOIUIOCTH, KOjU HEMa OIpaBlamba y HOBHM JPYIITBEHO-
-eKOHOMCKUM OKonHocTuMa. [Ipodecop MEHUHT, HajOIITPHjH TPOTHUB-
HUK Tor uHCTUTYTa y CAJl, mopeny ra ca ermnarcKuM mupaMuiama, Koje
cy carpaljeHe ca uzejoM Belnyama oipel)eHuX BpemHOCTH, KOje Cy Cce Y
MeljyBpeMeHy npomeHme. !

W3 ymia npuBpeaHor ApyIITBa MOTy C€ HaBECTH JBa OCHOBHA IIPO-

Or1eMa Koja cy moclieuila TapaHTOBamka TOT TpaBa HECATNIACHUM aKIHO-
Hapuma. [IpBu pobieM ce Besyje 3a OKOIHOCT Jia IPYIITBO UMa 00aBe3y

4 Hern 3aKJbyyaK Ce¢ M3BOJAM W 3a jamaHcko mpaBo. Bumie Bua. A. K. Koh,
454-456.

46 Heku ayropu Ta 300r Tora (hUIypaTHBHO MOPEAE €A MyITH(hYHKIHOHATHIM
mBajuapckuM BojHUM HoxkeM. Bun. A. K. Koh, 458.

47 B. Manning, 246.
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Jla UCIUIaTH NPaBHYHY BPEIHOCT aKIMOHApUMa KOjH HeE Kele M3IIacaHy
KOPIIOpaTHBHY MpoMeHy. [IpakTHYHO MmocMaTpaHo, CBaKM HECarIacHH ak-
IIMOHAp KOjU ONTHpA 3a Kopuiiheme TOr MpaBa MMa MpaBO Ha HAKHATY.
30Mp CBUX THX IIpaBa akKIMOHAapa MPEeACTaBJba YKYIHY HOBUaHY 00aBe3y
npymtea. KOHTpaquKTOpHO je Ja mpaBo Koje Tpeba mxa 06e30eau TUKBU/I-
HOCT 3a aKIMOHAape MMa CynpoTaH edekar Ha ApymTBo. Yak M Kaga To
NpaBO KOPHUCTH HU3aK MPOLEHAT aKIMOHapa, 3a JAPYIITBO MOTY HACTYIIH-
TH BEJIHMKH NpobieMu ca TukBuaHomhy. CBe TO je mojadaHo YHH-CHULIOM
Jla Cy aKIMOHAPCKOM JIPYIITBY HEMOCPEIHO HAaKOH crpoBohema (yHma-
MEHTaJIHe KOPIIOpAaTHBHE TPOMEHE, MO MpaBHIY, IMOTpeOHA JIMKBUIHA
cpencTsa, a Oam Tajga ce aKTHBHpA MPaBO aKIMOHApa Koje Ta CpelcTBa
MO’KE TIOTITYHO Ja ucrpm.*®

W3 HaBenmeHOT ce W3BOM 3aKJbYYaK JIa aKI[MOHAPCKO JPYIITBO KOje
iaHupa (QyHIAMEHTATHY KOPIOPATHBHY MPOMEHY MOpa Ja Toceidyje
JMUKBUJIHA CPEJCTBA, KOja OM CIyXWiIa 332 M3MHPCHE AHTHUIMIUPAHUX
ob0aBe3a ucCIUIaTe MPaBUYHE HAaKHAJAE HecarmacHUM aknuoHapmma. OOa-
Be3a o0e30ehuBama nepMaHeHTHE (PUHAHCHjCKE JTUKBUIHOCTH KapakTe-
PHCTHKA je OTBOPEHHUX HHBECTHUIIMOHHUX (DOHOBA, ajM HE W aKIMOHAP-
CKUX JpymiTaBa. [lepMaHEHTHA JTMKBUIHOCT OTBOPCHUX WHBECTHUI[MOHHUX
(oHIIOBa TIOCTIEINIIA je 3aKOHCKe o0aBe3e Te chenu(uyHe KaTeropuje
MPUBPEIHUX cy0jekara Ja OTKYIUbYjy WHBECTUIIMOHE jETUHUIIE ON dJjia-
HoBa (pOHNA, U TO Y KpaTkoM pOKYy OJ] JaHa IOHOIIECHa 3aXTeBa 3a OT-
Kyn.* Jla 61 MOIJIM Ja OAITOBOPE TOj CBOjOj 00aBe3u, 3aKOHOM Cy yBeIeHa
OrpaHuuerhba yiaramha MMOBHHE OTBOPEHOT MHBECTHIMOHOT (oHaa (Ha
npuMep, GOHI HE MOXKE JIa YIIaKe Y HEMOKPETHOCTH, yAeie y APyIITBHMA
ca OrpaHMYEHOM OATOBOPHOINNY HMIIM aKIl¥je KOjuMa ce He Tpryje Ha op-
raHu30BaHOM TPXUINTY ).’ TpaXkKuTH O aKIIMOHAPCKHX JIpyIITaBa ja ooe-
36ezle BHUCOK HUBO JIMKBHJHOCTHU 3HAYU 3aXTCBATU O HBUX A HOCHyjy Kao
OTBOPCHU WHBECTHIIMOHH (POHIOBH, IITO he y BEIMKOM OpOjy ciiydajeBa
Outn 1w Hemoryhe MM eKOHOMCKH HepalnoHaIHO. !

YV MonepHUM KOMIIaHHjCKUM TpaBHMa Ce 3a JOHOUICHE CKYIIITHH-
CKe omyke O (h)yHAaMEHTaHOj KOPIIOPaTWBHO] MPOMEHH, MO TPaBHILY,
3axTeBa HeKa KBanM(uKoBaHA pelaTMBHA BehnHa. YOnakaBame mpooOie-
Ma HEeJMKBHIHOCTH, KOje MOXKE M3a3BaTH KopuIihewe MmpaBa Ha M3Ja3aKk
BEJIMKOT Opoja HecarlaCHUX akKIMOHapa, Moryhe je moomTpaBameM yCiio-
Ba 3a JIOHOILICHE THX CKYIIITHHCKUX otyka. To ce Mmoxke moctuhu ycino-
BOM /Ia 32 OJUTYKy Mopa Ja riiaca Behu MpoIreHaT MPUCYTHUX aKIHoHapa
(Ha mpumep, a ce ymecTo ABopehnHcke BehimHe 3aXTeBa TPOUETBPTUHCKA

48 B. Manning, 234.

4 3akon o mmBectHuMOHHM (ommoBuMa — SUD, Cayocbenu enacnux PC, Gp.
46/2006, 51/2009 u 31/2011, un. 47, ct. 1.

30 3U®, wn. 43 u 29.
31 B. Manning, 240.
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BehnHa) wim na ce mocrojeha kBammgukoBaHa BehrHa Bexe He 3a MPH-
cyTHe Beh 3a cBe akipoHape (IIpeTBapameM 3aXTeBa PEIaTHBHE Y 3aXTEB
anconytHe Behmue). Ha Taj HaumH Ou ce cMamHuO OpOj MOTEHIIMjaTHIX
HeCaracCHUX akKIUOHapa, INTO 3Ha4M 1a OM M (UHAHCHjCKU yaap THX
3axTeBa Omo yoOnaxkeH. MelyTum, TakBa 3aKOHOJaBHA WJIM KOPIIOpPAaTHBHA
ctpareryja he y peTkum cirydajeBuMa OWTH IPUXBAT/bUBA jep Ou OHaA OTe-
JKaBaya CIpoBOheme peCTPYKTypHpama aKIIMOHAPCKUX APYIITABa.

YumeHnLa je Ja IpaBo HEeCaIaCHUX aKIHoHapa THM JUIHUMa Aaje
MperoBapavyky NO3ULHjy KOja je TUCIPONOPLHMOHATIHA KUXOBOM yuemihy
y OCHOBHOM KamuTaiy.’? AKO HPETHOCTaBMMO Ja j€ OUIYKY O CTaTyCHO]
MPOMEHHU TOAPKA0 M3Pa3UTO BHCOK MPOLEHAT aKlyja ca MPBOM Ivaca
(na mpumep, 90%) 1 na je mpemyioKeHa MPOMEHA €KOHOMCKHM OIpaBla-
Ha M y MHTEepecy APYLITBA, MPEOCTAM aKIHMOHAPH MOTY Ja je yrpos3e
kopumhemeM npaBa Ha M3nazak. 300r Tora HEKU MPaBHU CHUCTEMH Taj
npobiem yOnakaBajy Tako IITO IPOIUCYjy Ja, ako je 3a OMIYKYy Iilacao
oapeheH BHCOK mmporeHaT miacoBa (Ha mpumep, 80% wmm 90%), npeo-
CTalUM aKIMOHapuMa ce yckpalyjy mpaBa MO OCHOBY HecariacHOCTH.™
TakBo pememe BeoMa epUKacHO periaBa npodieM AUCIPONOPLUOHATIHE
MperoBapavke Mo3MLHMje MalBbUHCKUX aKIHMOHApa, alld Ha APYroj CTpaHu,
HOJPHBA OCHOBE HA KOjOj 1I€0 MHCTUTYT IMo4KBa.>*

Jpyru npoGiieM 3a aKIIMOHAPCKO JAPYIITBO OINIe[a C€ Y YHEHCHUIIN
Jla yrmpaBa HUKaJa HE MOXE Cca CUTYPHOINNY 3HATH KOJHMKO AKIHOHAapa
he mMaTH mMpaBO Ha MCIUIATY TpaBUYHE BpemHOCTH.”> Heky mpencraBy
IIPYIITBO MOXE MMaTH HAaKOH ycCBajama OIUIyKe O CIpoBohemy dyHma-
MEHTaJIHEe KOPIIOpaTUBHE MPOMEHE jep ce Taja MOy3JaHo 3Ha KOJHKO aK-
UOHAapa je racajo 3a OMJIYKy, a Ta JIila He MOTY MMaTu MpaBo Ha Mpa-
BUYHY HakKHaJy. Y TOM TPEHYTKY j€ jEIMHO U3BECHO KOJIMKO aKI[MOHapa
TO TpaBo HeMa. Kako OCTBapuBame TOT MpaBa 3aBHCH OJ] BOJbE CBAKOT
HecarjiacCHOT aKIMOHapa, TeK MCTEKOM POKa 3a FHEeroBO KOpUINCHE BU-
crHa o0aBe3e aKIMOHAPCKOT JAPYINTBA MOCTaje Mmo3HaTa. 300T Tora je He-
OTIXO/IHO JIa C€ JAPYIITBY 00e30e/1e nHpopMalirje o Toj 00aBe3u J0BOJHHO
BpEeMeHa Mpe KOHAYHOT CIpOBohema (pyHIaMeHTaIHe TPOMEHe. 3amnpago,
o0aBe3a McILIaTe MpaBHYHE HAKHAJIE HECAIIACHUM aKIMOHApHUMa MOopa
ce MOCMAaTPaTH Kao0 MMOBUHCKOIIPABHA MOCIEAUIA MPEIOKESHE KOPIO-
paTvBHE MpOMeEHe, Te Mopa OWTH OlaroBpeMeHo y3era y o03up. IIpema
TOME, W3 yIVIa JAPYIITBAa HAJIIOBOJbHUje OW OWMJIO OHO pelIeHkhe Koje Ou
00aBe3nBaIO aKkIFOHApE J1a Y oApe)eHOM pOKy Ipe CETHUIIE CKYIIITHHE
HajaBe ApymTBy na Hehe miacatu 3a npemioxeny omiyky. Ha Taj HaumH

2 B, Manning, 236.

33 Bup. Fred 1. Zabriskie, Appraisal Statutes — An Analysis of Modern Trends®,
Virginia Law Review 38/1952, 917.

% B. Manning, 236, ¢u. 31.
35 B. Manning, 234.
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Ou ympaBa, y ClIy4ajy BHCOKOT MPOIICHTA HAjaBJbEHUX HECATIAaCHUX aK-
[MOHapa, MOIVIa Ha BpeMe Jia MoBy4e MPeIIor 3a crpoBoheme onpeljeHe
koproparuBHe npomene.>® Takohe, oOjaBpuBame Te MHpOpMAaLUje, Ma-
Kap 1 Ha caMoj CEJHUIH, MOXe OMTH PEIeBaHTHO OCTAIMM aKIIHOHAPHMA
OPHJIMKOM JIOHOIICHA OIIyKe 0 Tome Kako he mracatu.’’ Ilpema Tome,
OnaroBpeMeHa HajaBa Kopuinherma npaBa Ha HM3Ja3ak, Kao HYXaH YCIIOB
3a OCTBapHBambe MpaBa HecarTaCHUX akKIoHapa,’® omoryhasa ymnpaBu u
JPYTUM aKIMOHAPHMA JIa YTBPJle MaKCUMAaIHE TPOIIKOBE KOjU MOTY Ha-
cratu 300r 00aBe3e HCILIaTe MIPaBUIHE IICHE, IITO YMambyje HEU3BECHOCT
KOjy Taj HHCTUTYT UMaHEHTHO Kpeupa.>’

3a pa3nuKy O IpylITBa, akIMOHAapuMa OW OAroBapajo CyIpoT-
HO pellleike, Tj. OHO Koje OM MM OoMoryhaBajo Ja TO MpPaBO KOPHCTE Y
onpeheHoM poKy IO OKOHYAmy CEAHWIIC Ha KOjOoj Cy OMIM HecaracHH.
Ha taj HaunH OM OHM MManu JOBOJAHO BpeMEHa Jia ce MH(pOopMHUIIY U
caryieiajy CBE IpaBHE IMOCIEIHIE MPEITOKEeHE TPOMEHe, Kao M Ja ycTa-
HOBE JIa JIU MM j¢ BHIIIC y MHTEPECY N1a HacTaBe Ja ,,IIIOBE OpOIoM KOjU
j€ TpOMEHHOo Kypc* WM MOXJa Xejie Ja ,u3al)y Ha mpBOj CTaHUIM.
Kommanujcko mpaBo Mopa fa nponalje 6ananc usmel)y nHTepeca apymiT-
Ba 3a IITO PaHHjOM HajaBOM KOpHIIIhema Ipasa (ex ante IPUCTYI) U WH-
Tepeca akiroHapa Jia To OyJie HaKOH Iiacama, mMTo je Moryhe kacHuje y
MoCTyNKy (ex post npuctym). Umajyhu y Bumy na je €0 KOHIIENT mpa-
Ba HECAIJIaCHUX aKIMOHAapa YCMEpeH Ka HUXOBOj 3aITHTH, YHHU CE Ja
BHILIE ONpaBIama UMa HEKa BapujaHTa ex ante mpucTya.*

OcuM obaBe3e HajaBe, ympaBa TpeOa ga 3alITUTH JPYLITBO TaKO
mrTo Hehe clpoBecTH KOPHMOPATHBHY NMPOMEHY ako 3a by HHje IIacao
onroBapajyhu Opoj akipoHapa. Ymnpasa Ou TO IpaBO MOIJIA J1a MMa Camo
aKko ce y yroBop (Ha mpuMep, YrOBOp O CTaTyCHOj NMPOMEHH), YHjU je
HaIpT omoOpwiia CKyNINTHHA, YHece Kjay3yla Koja OW ympaBu JaBana
NpaBo Jia OyCTaHe y CJIyd4ajy HEJOBOJbHE TOJPIIKE aKIHOHApa WU Y
ciydajy aa je oapelheHu mporeHar akiiMoHapa HajaBHoO KopHIIheme mpaBa
Ha M3J1a3aK U3 IPYyIITBA.

[IpaBo Ha W3Na3ak W3 JPYIITBA M HCIUIATy TNPaBUYHE HAKHAJIEC
YCTaHOBJBEHO j€ y KOpPHCT akiuoHapa. MehyTum, 3akoHCKa paszpaja TOT
WHCTUTYTa MOXE Ta YYMHUTH HEIOBOJHHO aTPAKTHBHUM 3a aKIMOHApE,
TE Cce MapaJoKCalHO MOXKE JICCUTH Ja HEINTO IITO je 3aMHUILJBEHO Kao
JAJIEKOCEKHO MPaBO aKIHWOHapa Oyne ,,MpPTBO CJIOBO Ha mamupy*. Y ToMm

36 B. Pagouhi (2017), 61.

7 Moritz Bilz, ,,Appraisal Rights in Japanese Corporate Law*, Zeitschrift fiir ja-
panisches Recht 13/2002, 160.

38 Bume o oBoM ycroBy Bi. B. Pagosnh (2017), 61-62.
3% Bume Bug. P. V. Letsou, 1157-1158.
60 Buy. B. Pagosuh (2017), 62.
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MOIVIEAy MOCTOjH HEKOJHKO MOTCHUMjATHUX Y3POUYHUKA HEe(pHKaCHOCTH
TOT IIPABHOI' CPENICTBA.

[pBu y3podHUK ce THYe Teuikoha y Be3u ca yTBphHUBamkEeM MpaBHy-
He rene.®! Kog 0TBOpeHNX HHBECTHIIMOHUX (DOH/I0BA TOCTOjU jEJHOCTABAH
Ha4yMH 32 yTBphHBame OTKyNHE IIeHe MHBECTHIMOHE jeanHmIe. Hamme,
MMaolliMa WHBECTHIIMOHUX jeAMHHUIIA ce He obchaBa ucriara nmpaBUYHE
BpeqHOCTH, Beh ce 1eHa oapelyje mpeko HeTO BPeAHOCTH UMOBHHE OTBO-
peHor (OH/Ia M0 HHBECTUIIMOHO] jeIMHUIIN HA TaH MOTHOIICha 3aXTeBa. %
To omoryhaBa 6p30 yTBphjuBame BpeTHOCTH, a UMajyhin y BHUIy BEJHKY
JHMKBUIHOCT UMOBHMHE, u Op3y ucruiary. CynpoTHO TOMe, YTBphuBame
MpaBUYHE IIEHE Y aKIMOHAPCKUM JIPYIITBHMa IOBE3aHO je ca OpojHUM
TemkohaMa, a BeOMa 4eCTO je M MpeaMeT cropema. [Ipema Tome, ak-
[IMOHApCKa APYIITBA CIIOPO M HEMOYy3IaHO YTBPYYjy BPEIHOCT MpaBUY-
HEe HaKHaJe, a M KaJa Cce OHa YTBPAHM, HACTyIa MPOOJEM HEIOCTOjama
JIOBOJBHUX JIMKBHJHHX CPEJCTaBa 3a MCIUIATy aKIMOHapUMa. Y CBaKOM
clly4ajy, IPeayciioB 3a epUKaCHO KopuIlheme MpaBa HecarTaCHUX aKIy-
OHapa jecre Jiakoha U Moy31aHOCT yTBphHBama npaBudHe HakHase."

Jpyrr y3povyHHK Hee(pHUKAaCHOCTH TOT TpaBa jecy OpOjHH KOM-
TUTMKOBAaHH IPOLETYPATHU YCIOBH KOje MOpa Jla UCITyHHU aKIHOHAP KOjH
KeJM Jia KOPUCTH TMpaBoO HA M3Ja3aK W3 JIPYIITBA W HCIUIATY NpaBUYHE
HaknHazne.* Ty, mpe cBera, craaajy obaBesa HajaBJbUBama KopuIlhema
npaBa npe CEIAHUIIE CKYIIITHHE, INIacakhe Ha CEAHULIN TPOTHB MPeIIoxKe-
HE OJUTyKe W MOJHOUICHE oAroBapajyher 3axreBa ApymTBy y oxpeheHOM
POKYy IO OKOHYamy CKYIIITHHCKE CEIHHWIIE Ha KOjoj je JOHEeTa OmTyKa
0 KoproparuBHO] TpoMeHH.® T yCIOBH Cy CTPOrO MOCTABJbEHH, TE
HEUCIYHEHhEe HEKOT Of1 BhUX BOJAM I'yOMTKY mpaBa. [IpuinkoM mHBHXOBOT
(dopmynucama Tpeda BOAUTU padyHa O TOME Ja MPEYyCKO ACPUHUCAHU yC-
JIOBM MMajy NeCTUMYJIaTHBaH e(exar Ha KopHuIihemhe TOr npasa, JIOK mpe-
IIMPOKO TOCTaBJLEHU YCIIOBH I0jadaBajy edexar mpaBHE HEH3BECHOCTH
3a npymrTBa. KoMIUIeKcaH MocTymnak jeJHIM JIeI0M o0jarmaBa 300T dera
aKI[HOHAPU HEIOBOJBHO KOPHUCTE TO TIpaBo.®

61 Bume sug. D. Cohen, 126-155; M. R. Schwenk, 658—698.
62 31D, un. 47, cr. 2.
% Vrop. B. Manning, 240.

Yoop. W. F. Looney, Jr., 91; Richard M. Buxbaum, ,,The Dissenter’s Appraisal
Remedy*, UCLA Law Review 23/1976, 1234-1239; F. A. Gevurtz, 649; P. V. Letsou,
1157; A. F. Conard, 2592; Edward Rock, Paul Davies, Hideki Kanda, Reinier Kraakman,
.Fundamental changes®, The Anatomy of Corporate Law — A Comparative and Function-
al Approach (eds. Reinier Kraakman et al.), Oxford University Press, New York 20092,
201.

%5 Bumre o mponeaypanuuM yenosnMa Bu. B. Pagosuh (2017), 60-66.

% Joel Seligman, ,,Reappraising the Appraisal Remedy*, George Washington Law
Review 52/1984, 857.
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Tpehu y3pok ce TH4e MPaKTUYHKX TelIKoha ca KojuMa ce Cyo4aBajy
HecaracHU akIMOHAapH KOjU cMaTpajy na IieHa MoHylheHa of IpyIITBa
HHj€ TPaBUYHA WIA OHHM KOjUMa JIPYIITBO HE XKEJIH J1a MCIUIATH LeHy. Y
TOM CJIy4ajy ce aKIIMOHapuMa TapaHTyje cyAcka 3amTura. MehyTuMm, oHa
Ce y MpakKCH YeCTO TOKazyje Kao HEJIOBOJPHO eduKacHa, U 300T AyXKH-
He Tpajama M 300r BUCOKHX TpolikoBa.®” TToceOHO ce mMopa 0OpaTHTH
NaKikha Ha TO KO CHOCH TPOIIKOBE IOCTYIKA jep HaMeTame Te oOaBese
aKIMOHApUMa 3Ha4YM J1a ce TO IpaBo Hehe HU KOpHCTHTH, OMHOCHO aa he
Ce KOPHUCTHTH CaMO y eKCTPEMHHM CllydajeBuMa,’® 1ok Ou HameTrame Te
obaBe3e JIpyIITBY OTBOPUIIO Bpara 3J0ynoTpedaMa o CTpaHe akIuoHapa.
Ta mpobieMarrka y BenrKoj Mepu mojaceha Ha nuckycuje o HeeukacHO-
CTH JiepUBaTUBHE Tyx0e.%

TemaTuKy CHOIICHA TPOIIKOBA Tpeda MoCMarpaTi M Kpo3 MPH3MY
OJITOBOpA Ha MUTAKE J1a JIM aKIMOHAPCKO JPYIITBO UMa 00aBe3y MCILIATe
W3HOCA KOjH je HecropaH (HIKU U3HOC) MITK Ce MCIlIaTa YATaBOT M3HOCA
OIUTaXE 110 KOHAaYHE OIUIyKe Cyna. Y NpBOM cnyqajy aKIMOHAp OJ] Cy/da
TPaXXH Ja yTBPH PABUYaH H3HOC aKIyje, KOjH je 10 lerOBOM MHIILBEHY
BUILH OJ] M3HOCA KOjH j€ IUIaTHJIO APYIITBO, T€ Jla HAJOXKH APYIITBY 12
BUILIAK IUIATH aKIMOHApy. Y IPyroM ciy4ajy akiHoOHap TPaKH O Cyaa
Jia YTBPIY BPETHOCT aKIMje OKO KOje Ce He ClIaXy aKIHOHAP U JPYLITBO.
[lpemaa u y jeaHOM W y APYroM CiIy4dajy cyd YTBphyje mpaBUUHY Bpel-
HOCT akKIiMja, M3 yIla CHOLICHA TPOIIKOBA MOCTOjH pa3nuka. Haume, y
MPBOM CIIy4ajy akIMOHAp MOXKe MOCTYIAaK Aa U3ryou Wim aa gooduje, mTo
yMamYyje MOJCTHIA] 332 BEeroBo MHHIMpame. CylnpoTHO TOME, Y JIPyroM
CllydYajy akiMoHap yBeK OapeM HemTo no0uja jep uMa MpaBo Ha MpaBUY-
Hy HaKHaJy, CaMo je MHTame Ja JIKn J00Hja OHOJIUKO KOJHKO je kerneo.’
OuurnenHo je 1a y apkaBama y KOjUMa BaKU MPUHIIUI Ja C€ TPOIIKOBH
HaMHUPYjy Cpa3MEpHO yCIeXy y MOCTYIKYy MpHKa3aHa TUCTHHKIUja UMa
BEJIMKU MPAaKTUYaH 3Hauaj.

[Moteniyjan 3a 3ymoynorpede mpaBa HecarlaCHHUX akIMOHapa Io-
CTOjU y CHUCTEMHMMa KOjH 3allITUTy TOT MpaBa MMOCMAaTpajy Kpo3 MPHU3MY
3aIlTHTE KOJICKTUBHUX NpaBa. MHIuBHyamuctHuka ¢puiocoduja 3amTu-
TE JECTUMYIHIIE Majle aKIMOHApe Ja MHUIMPA]y CYJCKE MOCTYIKe, Kao
U aKTMBHOCTH TPO(ECHOHAIHUX 3alITUTHUKA TpaBa MambUHCKUX aKIIH-
onapa.”! CpIicko 1paBo ce y TOM IOIVIEAY Hajla3d Ha Ioja IyTa usmehy
JIBa CUCTEMa jep Ipecyla uMa JISjCTBO U Y OIHOCY Ha JIpyre HecarjiacHe

%7 O Hekum TpoGmeMHUMa CyJCKE 3AIITHTE HECATIACHHX AKIHOHAPA y CPIICKOM
npay Buie Bun. J. Bemmukosuh, 169-175.

68 Vnop. F. 1. Zabriskie, 937; Julian Velasco, ,,The Fundamental Rights of the
Shareholder, University of California Davis Law Review 40/2006, 423.

% M. Bilz, 166.
70 Vhop. A. K. Koh, 450.
"' Vrop. A. K. Koh, 448.
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aKIMOHApe UCTEe Kiace, MpHU YeMy CBaKkHM O HBHUX MMa obaBe3y Ja Moj-
Hece TyKOy HQ/JIEKHOM Cyly KOjOM TPaXH MCIUIATy pasliuKe J0 IyHe
BPEIHOCTH aKIfja Koja je yTBpheHa TOM MpecynoM (T3B. XOPHU3OHTAIHO
JejcTBO mpecye).”

3. BAKJbYYHA PASMATPABA

AKITMOHAPCKO APYIITBO — YTOBOP (KJIacHKa), aKIIMOHAPCKO JIPYIIT-
BO — MHCTHUTYLIH]ja (caBpemMeHOCT). Ha ocHOBHMIIM Ta 1Ba 110Jba MONIAPHOCTH
JeKH ¥ TEOPUjCKa PaclpaBHOCT MMUTama MpaBa HECAIIACHUX aKIMOHApa
Ha M3/a3ak u3 ApymTBa. Hamme, ako ce To mpaBo Bexe 3a yroBop (kKia-
CHKa), M3MEHa yroBopa omio kojoM popmom BehnHe y cMHCTy KIlacud-
HHX TIpaBUIIa OOJIMTalMOHOT NpaBa HUje Moryha, ocHM aKo 3a TO MOCTOjH
OCHOB Y caMOM yroBopy. MoJepHO akIIHOHapCKo mpaBo, Mehytum, y oc-
HOBHM M HE J]ajeé OCHMBAYKOM aKTy TOT APYIITBAa YTOBOPHY IPHPOLY jep
My M3PHYHTO HE J03BOJbABa IMPOMEHY, a Takohe U3pEeKOM ,.ex lege* YnHH
ra 00aBe3HNM M 3a WIAHOBE JPYLITBA KOjU HAKOH OCHUBAWA JPYIITBA
NOCTajy HEroBH WiaHoBU (akumoHapw). OTyna, OnpaBiaBame EBEHTY-
QJTHOT TIpaBa HeCarllaCHUX aKIMOHAapa Ha W3Jla3aK W3 JPYIITBA Y 3aKO-
HOM Ae(MHHCAaHUM CiTydajeBUMa, ca 00aBe30M JPYIITBA Ja UM HaKHAIH
,»TIPABUYHY " BPEIHOCT FBUXOBUX aKI[Hja, yTOBOPHOM HPHPOIOM JPYIITBA
HeMa YBPCTO NPABHO yTeMeJbeHe. YaajbaBajyhu ce o1 CBOje YyroBOpHE
HPUPOZE CABPEMEHO aKIIMOHAPCKO APYIITBO YILIOBUIIO j€ ITyHUM jeipuMa
y MHCTUTYyLMOHaNHE Boje, GyHKIHOHMIIYhH Mo crenuUYHUM TpaBH-
JTUMa jeTHe MHCTUTYIM]je ca MpaBHUM cyOjekTuBuTeTOM. Ha TOj OCHOBH
,»O/IBOJEHOCTH OJI TIPAaBHOT per se‘’ MUTambe NpaBa HECarlaCHUX aKINO-
Hapa MOXKE C€ BHIIE MPEIMyCTUTH YKyCHMa €KOHOMH]jE, TPXKHIITA Kallu-
TaJa ¥ HEKUM (OpraHU3alHOHO-IPAaBHHM) acleKTUMa KOPIIOPaTHBHOT
yIpaBJbama.

ExoHOMCKM [IenaHo, ca CTaHOBMIITA HHTEpeca akKIMOHAPCKOT
IpyLITBa, YMHU C€ Ja HEMa CIOopa Ja Cy TakBa IpaBa HECArJaCHUX aK-
[MOHAapa HEMPHUXBATJbMBA — H3BPIIECHEC CTPATEHIKe OJUTYKEe 3a Pa3Boj U
KOHKYPEHTHOCT JpYyIITBAa MOXXe OMTH OJOKHpaHO 300T TaKBOT €KOHOM-
ckor Opemena. Ca CTaHOBHIITA TPXKHUILTA KallUTala, ¢ Apyre CTpaHe, Tak-
Ba rapaHliyja T3B. MpaBa M3Jlacka M3 JPYLITBAa HECAIIAaCHUX aKLHOHapa
MOX€ BOJUTU PACTy MHBECTHLMOHOI MHTEpeca 3a Behu u300p MHBECTHU-
[MOHE alTEepPHATHBE 34 yJjarame y aknvje (EeMIOUpPHjCKA HETOTBplHEeHOT
W TelKo Joka3uBor). KoHayHo, TO muTame JOTH4Ye, Kao MITO je TO HC-
TaKHyTO, OPOjHE acleKTe KOPIOPaTHBHOT yIpaBJbamka KOju UMajy OHITO0-
JapHy OpTaHU3alMOHO-TIPaBHY MPHUPOAY (feonu udy y npuioe sapanyuje
maxkeux npaea: crpevaBambe 370ynorpede BehuHe; MpeBEHTUBHU HAI30D

72 Buga. J. Bennukosuh, 172.
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HaJ YyIPaBOM JIPYIITBA Jla TAKBUM OJUTyKama He MPUKPHUBA JIMYHE UHTE-
pece; clipedyaBame IMaja BPEIHOCTH aKIfja HEeCarTacHUX akIHoHapa |
YMamemhe IUXOBE JIMKBUIHOCTH Y3POKOBAHO OTyKaMa BehwHe Koje 1ajy
OCHOB 3a Ta TpaBa; MOACTUIIAkE 1 JPYTHX aKIIMOHAPa, TOCEOHO KOHTPOJI-
HUX W BehMHCKHUX, Ja BHILE HaA3Upy YIpaBy Kako OW Mpeanarana U Te
OJUTYKE CaMoO KaJ[ Cy y UHTEPECY CBUX aKIMOHApa U CIMYHO; 00K Opyeu
udy y npunoe Hezayuje makeux npasea: NAKBUIHOCT akKldja Hecarjiac-
HUX aK[MOHapa MO)Ke BOAWTH HEIMKBUAHOCTH CaMOT JPYIITBA Y3POKO-
BaHOT HM3BPIICHEM T€ 00aBe3e; OMIyKE KOje MOTCHITHjaTHO aKTUBHPA]y
MpaBa HeCarlaCHUX aKIMOHapa JOHOce ce KBaupukoBaHOM BehuHOM
aKIMOHapa, y3 PeIoBHO yuemihe M akIMOHAapa KOju MUMajy 3HauajHO u/
WM KOHTPOJIHO KamuTani ydenihe, a KOju Cy IO CaMOM 3aKOHY JY)KHU Jia
TakBe OJUTyKe JIOHOCE ,,y MHTEPECY aKIMOHAPCKOT APYIITBA" — TEMEJHHH
MPUHLMI aKI[MOHAPCKOT TpaBa, Ka0 CHHTETHYKOM HHTEPECY CBUX aK-
[IMOHApa, Ma JaKjie W OHUX KOjH Cy MOTEHIINjaIHO HeCcarJaCHH;, CBH OC-
HOBH TOTEHIIMjAHUX IpaBa HecarJacHUX akIMOHAapa y 30HH Cy OIyKa
CKYTIITUHE aKI[MOHAPCKOT APYINTBA, a HE yNpaBe APYIITBA, T j& Mpej-
JIOT ympaBe MoJl ,,IpaBUM" MHTEPECHUM HAJ30pOM; 3aKOHCKA rapaHIlfja
TaKBHUX IpaBa HECATIACHUX aKI[MOHApa CYIPOTCTaBJballa OM Ce U JIPyroM
TEMEeJFHOM MPHUHIIHITY aKIIMOHAPCKOT IpaBa — MPHUHIUITY PaBHOMPABHO-
CTH aKITMOHApa MCTE Kjace).

Cprickm 3aKOHOAABAIl Y CYCpeT IMpoMeHama 3akoHa Koju ypehyje
MpUBpEHA JPYIITBa y ypehemy Tor muTama Mopa CBaKako OMTH JalieKo
PEeCTPUKTHBHUjH 0f octojehux pemema. Pectpukumja moctojehux ocHo-
Ba, MPELIMPOKO TMOCTaBJbEHUX, MPaBa HecarJacHUX akIHOHapa, YWHH Ce,
HH Y KOM MOIVIey HUj€ YNUTHA. Y OKPYKeHY HECIyTaHOCTH IOCTOjamkbeM
om0 kojux 06aBe3yjyhnx pemema pernoHaTHe WK APYyTe MPUPOJe, YHHU
HaM ce Takohe Ja yTeMesherme THX TpaBa He Ou Tpebaso ga Oyme y 30HH
UMIIepaTUBHOCTH Y mocTojehoj hopmu, anm ako OU ce 3akoHOIaBall orpe-
JIeNTNO 32 HeKy (hopMy HMIIEpaTUBHOCTH, YNHH Ce 1a OU KIbYYHH apryMEHT
norpebe Heke GopmMe MUHMMaJIHE 3aKOHCKE TapaHLyje THX IMpaBa, KOju
Ce CaCTOjH y TOCIEINYHOM T'YOUTKY JIMKBUIHOCTH aKIMja HecarTacHHUX
aKIyoHapa, Morao OWTH ,,33JI0BOJbEH™ ypehemeM Tor muTama Ha HCTO)
OCHOBH Ha K0jOj je 3aKOHOJABall YPEIHO MpaBa MAmBHMHCKUAX aKIFMOHapa
3aBUCHHX JIPYIITaBa KOJ| 3aKJbyUetha YrOBOpPa O KOHTPOJIU H YIPaBJbaby
Cca MaTUYHUM JPYILITBOM y [E€Iy IIpaBa Ha MUCIUIATy FapaHTOBAaHE IIPO-
ceuHe TUBHJICH/IE IO akIMju yTBphenu Opoj roauna. ['apanuuja npyrux u
JIOIaTHHX TIpaBa HecarIacHUX aKIMOHapa y CllydajeBUMa 3aKOHOM Jedu-
HHCAaHUX MHHUMAaJHUX OCHOBA, Y3 MOTYhHOCT ayTOHOMHOT NpOIINpea,
MorTa 6m Aa Oyle y 30HM ayTOHOMH]jE aKIIMOHAPCKUX APYIITaBa.
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THEORETICAL FOUNDATIONS OF SHAREHOLDERS’ RIGHT
TO APPRAISAL

Summary

Shareholders’ right to appraisal represents a controversial topic of
corporation law, which is why a relatively small number of countries ac-
cept it. In this article, the authors analyze the goals that are supposed to
be achieved with the introduction of shareholders’ appraisal rights. In this
respect, traditional and modern explanations for the introduction or main-
taining of this right have been presented. In the second part of this article,
shareholders’ right to appraisal has been critically examined, mostly from
corporations’ perspective. Afterwards, several potential causes of ineffi-
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ciency of using this right have been identified. Perceiving pros and cons
of shareholders’ right to appraisal is of particular importance for Serbia,
in order to draw a conclusion about harmonization of our legislative solu-
tions with the theoretical foundations of this right.

Key words: Corporation. — Shareholder. — Rights of minority share-
holders. — Fundamental corporate change.
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