NMPUKA3U

Hp Muonpar JosaroBuh"

T'opan lajoBuh, Ozcned o memajypucnpyoenyuju, 3naBauyku neHTap
[IpaBHor (akyntera, beorpan 2015, 166.

Jomr ox Jlykuha, BuckoBuha u Bpawapa Hama mpaBHa Teopuja
yeka Ha O030WJbHUjE CTyaHje W3 OOJIACTH METOAOJIOTHjEe TEOPH]jCKOT
UCTpaKuBamba NpaBHOT (peHoMeHa. Ty orpoMHy mpa3HuHy JesioM he nomy-
Hutu crynuja ['opana lajosuha Oacned o memajypucnpydenyuju. Hajupe,
Oezned ce oIUIMKyje pacloHOM 3Ha4ajHUX TeMa Koje ce Ty oOpabyjy — oxn
npupoje, npenMera u tekoBuHa jypuctpyneHumje (II u I miasa), mpe-
KO KOHIIENTyaJlHe aHaJlu3e Kao OCHOBHOI Merona jypucmpyaenuuje (IV
I1aBa), OO JUJIEMa y BE3W C JAeCKpUNTUBHOIINY/HOpMaTHBHOLINY, OTHO-
CHO yHHBep3anHouhy/mapoxujanHomhy jypucnpyaenuuje (V u VI rma-
Ba). He mame Baxxno, Beh n300poM HaciioBa ayTop HAaroBeLITaBa HE CaMO
na he moHymuTH jemaH cBeX TOIVIE] HA HajaKTyelHHja W HajBaKHHja
METOIOJIOIIKOIIPaBHA MUTamka, Beh na he yYMHUTH M OTKJIOH Yy OIHO-
Cy Ha TpaJULMOHAIHE IOIIEAE KOjU Cy y HAIloj JUTEpaTypu 3acTyma-
HYU TI0Z YTHIajeM Hampe] MOMEHYTHX NpaBHO(MI030(cKUX ayTOpUTETa
(Taj OTKIIOH Ce MpeBacXomHo youaBa y /Jooamxy nocsehenom Jlykuheoj
npaBHO] Meromoniordju). IIpBH OTKIOH THYE ce ayTOpOBOI 3ajarama
Jla TePMHH ,,jypUCTIpYIEHIHja* noOuje mpaBo rpahaHcTBa Mel)y Hammm
NpaBHUM TeopeTHdapuMa. 10 3ajarame HHUje MyKO IUIeJUpame Aa ce
YCBOjH HOBa — 3JIOHAMEPHH OM pPEKIM TOMOJHA — je3WdyKa KOHBEHIIH]a
MoJ| yTUIlajeM NTOMHUHUpPajyhe aHTIo-aMepudke MpaBHOMUIO30(CKE MHEC-
m (naxko ce JlajoBuh roToBO y MOTIYHOCTH OCllakba Ha Haj3HA4YajHH]E
npeAcTaBHUKE Te MHUCIN). M3a Te MHULIMjaTHBE CTOjU ayTOPOBO YBEPEH-E
Jia je To Hajnoroz[HHjH M3pa3 3a JUCIUILIMHY KOja Ha (l)HJIOSO(I)CKI/I HaHH
M3y4aBa Mpaso, a KOJa ce KO Hac y06anJeHo Ha3uBa ,,TeopI/IJOM npasa‘,
jep »IIPABHHX TCOpI/IJa je MHOWLITBO a jypHCIpyACHLHja, Ka0 AUCLUILIIH-
Ha, je camo jegna®. (ctp. 14) Taj xopak ycioB/baBa U ycBajambe Ha3KBa
,,METajypHUcCIpyneHIja“ n1a Ou ce \pUMe O3HAYWIIA TUCIMILIMHA Koja ce
0aBU MPUPONOM TEOPHjCKOI HNPOMHUIL/bAEba O MPaBy M METOAOJOLIKUM

Aytop je penosuH mpodecop IIpasror dakynrera Yausepsurera y Beorpany,
miodrag@ius.bg.ac.rs
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acreKTHMa TOT' IPOMHIIbamka. [I0HOBO ce M3a Hau3IIea MyKe TepPMHHO-
JOIIKEe KOPEKIMje YMHU, 3alpaBo, OTKJIOH NpeMa TPaJAWIHOHAIHOM IO-
IJIe/ly Hallle IIpaBHE TEOpHje Koja je MO 03HAKOM ,,METOIO0JIOTHja IpaBa‘
u3ydaBajia Kako METOJIe ca3Hama IpaBa (TCOPHjCKEe METONE Y HajIIupeM
CMHCITy), TAKO M MeTo[e OaBJbema MPaBOM y Hpakcu (IpH CTBapamy H
npuMeHH 1npasa). [lajosuh 3acTyna Te3y na TO TpaAMIIHOHAIHO IJICANIITE
HUje OWJIO ONpaBlIaHO jep Cy MUTama O KOjUX I0JIa3e MPaBHHU TEOPETH-
Yyapy TOCBE Jpyraddja o OHMX KOja 3a0KyIUbajy NMpPaBHUKE MPAaKTHYape
(ctp. 12, dycHora 16).

ITopen momeHyTHX, ayTopoB Haj3HAYajHUjH OTKIOH IpeMa JoMaho]
TPAJHLIHjH OTIIea Ce Y HEroBoj MOCTOjaHOj 0AOPaHH TEOPHjCKOT CTaHO-
BHINTA NPABHOT TMO3UTHBH3MA (KOja Ce MPOTEke jOII O ayTOpOBE Mark-
crapcke Te3e). Ha cTpaHy To IITO y Halloj NpaBHOTEOPH)CKOj TPAIULIUjU
TOTOBO Ja HEMa JOCJCeIHMX I[OOOpHHKAa TOI' CTAaHOBHUILNTA, MHOIO
MpOOIEeMaTUYHHU]E je TO IITO Cy OHH KOjH CY CE€ C FlbUM TEOPHjCKHU pazpauy-
HaBaJIM MPUNKCUBAIIN IPABHOM MTO3UTUBU3MY TI0jeINHE Te3€ KOje HEerOBU
KJbY4HH TPEICTABHHULIN HUKAJA HUCY 3aCTyIalI. Hajosuh y cBoM Oeredy
HACTOJU TO J1a MCIPABH, TAKO IITO NMPHKA3yje KIbYYHE TE3e CaBPEMECHHX
MpaBHUX MO3UTHBUCTA, MPE CBEra HUXOBE METONOJOMIKe mo3unmje. OH
ce mpu ToM (QoOKycHupa Ha Haciielje aHIvIo-aMepudKe aHaUTUYKe MpaB-
He TeopHje Koja je cBoj 3amax mobmna ¢ berramom n OcTHHOM, a TyHY
apupmanujy cTekna ¢ XapToM, Udje je AeN0o M3HEAPHIO apMHjy cienode-
HUKA | MOIITOBAJIAIA KOjU IOMUHHPA]y JaHAIIKHOM CBETCKOM MpaBHO(U-
no3oekoMm crierom. U o Tom doxkycy JlajouheBa monorpaduja ogynapa
o noMahuxX MPaBHOTEOPH]CKUX PajoBa KOjH C€ TPAAMLHOHAIHO 3HATHO
BHUIIIC OCJIamhajy Ha KOHTHMHEHTAJHE ayTOpUTeTe, Mpe cBera Ha Kemsena.
Jla m je TakBo JlajoBuheBo ompenesberbe ompaBmano? Ha oBo muTame
0u ce MomIo oAroBopuTH — U 11a U He. C jenHe cTpane, [JajoBuh ¢ gocta
OCHOBaA JIOIMpa HACTaHaK jypUCIIPYACHIUje Ka0 CaMOCTaIHE IUCIMIUTHHE
y XIX Bek 1 Be3yje ra 3a 0eHTaMOBCKO-OCTHHOBCKO aHAIMTHYKO Haclehe. !
3a omies 0 METajypUCIIPYACHIIUjU, CXBalieHO] y HAITpe ] TOMEHYTOM CMHEC-
7y, TO Hacliehe je moceOHO Ba)XHO, jep je TCOPHjCKO M3ydaBame IpaBa
HACTOjaJio Jia 3acHyje Ha HOTIIYHO APYrayljuM METOHOJIOIIKAM OCHOBa-
Ma M Jia HOBOCTBOPEHY JMCLWMIUINHY OTPrHE W3 3arpibaja CICKy/IaTHBHE
MeTau3HuKe U TEONOrHje y Kojer jy je rypala A0 Tajaa JOMHHAHTHA TPH-
poxHonpasHa Teopuja. Pahame jypucnpyaeHiije Kao caMOCTaIHe Jic-
IUIUTHHE je, oTyna, Omino Moryhe camo y3 HyHy adupmanujy meHe auc-
THHKTHBHE METOJONIOLIIKE arlapatype Koja je Mpe/cTaBibasia KOMOMHALH]Y
EeMIIMPHjCKUX YBHJA M KOHLENTyajHe aHanuze. OmHOC THX JBajy METO-
JOJIOIIKUX KOMIIOHEHTH, KOjU caMo peduiekTyjy mpupomy mpeaMera Koju
ce TpoyvaBa — Mpapa Kao COLHUjaTHOT (aKTa U HOPMATUBHOT TOpETKA —

! OBaj mepmon ce W y HeMauKoj HPABHOTEOPH]CKO] TPAAMIMjH Takohe 03Ha
YyaBa Kao mepuoj paljama MpaBHE TEOpHUje KAa0 HE3aBUCHE M ayTOHOMHE JUCIMILIAHE.

Bun. Annette Brockméller, Die Entstehung der Rechtstheorie im 19. Jahrhundert in
Deutschland, Nomos, Baden Baden, 1997.
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npencTaBiba cpeauiImu npodiem JlajosuheBor ornena. OH UX OCTaBIba
y dhopmu guneme: jypucnpyoernyuja — punoszoguja unu nayka? Aytop Ha-
IIalaBa Ja ,,HeMa HA HaMmepy HH BEIITHHY Ja Ty KJbYy4YHY HameTocT y
OBOj pacrpaBy Ha4eTHO paspemr’ (cTp. 66), any umaxk cMarpa Ja mocroje
Oap aBa Mmocja Koja cranajy y AOMeH jypHUCHPYIASHITHje — a TO Cy paj Ha
TEOPUjCKUM KOHIIETITIMA U TEOPETHCAamhe HAa HIKUM HHBOWMA arCTPaKT-
HocTH (pumepu cy obpahenn y VII mmaBm) — Koju mpeacTaBibajy 10Ka3
Ja cy oba oBa METO/Ia HEOITXOJ[HA y pajy TpaBHHUX TeopeTnyapa. 13 osor
CPEAHIIBET METOIONIONIKOT TTpodieMa (Koju ce TOrIaBuTo pasmarpa y [V
IJIaBM) MPOMCTUYY W JIpyra 3Ha4ajHa MUTama: J1a JH je JypUCTIpyIeHIIN)a
HOpMAaTUBHA WM JIECKpUNITUBHA nucuuiuinHa (V 11aBa), OMHOCHO J1a JU
je oHa yHuBep3anHa win napoxujaiHa (VI masa)? JloOpo je mo3nato jna
je XapT cBoje MpOMHIUBbaKkE O NpaBy BHIACO Kao jeJHY IECKPHUIITHBHY
u omuty (yHHBep3aiaHy) TeopHjy.” W mok OGeckoMIpoMHCHO OpaHu Je-
CKPUNTHBHOCT jypucnpyaeHiuje (mocedHo, ctp. 93-98), /lajopuh 3naTHO
Behy y3mpskaHOCT ToKa3yje y morieny mMoryhHocTa ma ce mohe mo om-
mTHX (YHUBEP3aJHUX) CTaBoBa O Mpupoau mpaBa. Ctora m 3aKkibydyje
Jla OIIITOCT He Tpeba IOCTaBJbaTH ,,II0 CBAKy IEHY' Kao METOHOJIOII-
Ku moctynar jypucnpyaenmnuje (ctp. 105). Pazmor 3a taj ompe3 mpowuc-
THYE U3 YUICHHIEC Ja ce (PHIO30(PCKHM METOJ KOHIICNTyalHE aHAJN3e
YBEK Ocliarba Ha MHTYWTHBHE YBHJIE 3aCHOBaHE HA EMITMPHjCKOM 3HAmbY
0 ,,HameM" opauHapHoM (falk) moumamy TMpaBa, KOjU CAMHUM THUM IITO je
,,HaIle" jecte MapoxXujaiHO U JIOKAJTHO IOMMame TpaBa. Tako joul jelTHOM
JI0 MIyHOT U3paXkaja JoJa3| HameTocT u3Mely eMmupHjckor (HaydHOT) U
KOHLETITYaTHO-aHATUTHYKOT ((hrit030¢)cKor) y TEOpHjCKOM NPOMUILIbAEY
npasa.’

YIpaBo Ha TOM MECTY BaJba Pa3MOTPHTH 3aIITO OH CE H30CTABIbAbE
METOZIOJNIOIIKAX YBHAA Haj3HAYajHUjUX IPEACTABHUKA KOHTHHCHTAITHE
npaBHE TeopHje, a mpe cBuX Kei3eHa, MOIIO MOKa3aTH Kao IMOTpPEIIHa
omIyka. Mertareopujcku oriean y oGacTH NpaBHE TEOpHje Cy peTKu
HE CaMO y HAIl0j Malloj aKaAeMCKOj 3aje/HHLM, Hero M IImpe. * Thuxos
KJbYYHH 3a/IaTaK je CaMOpPedUIeKCHja — OCBET/BHBAME H Pa3jalliibaBarbe
OHOTa IITO MpaBHU (GMI0300U paje Kaja TEOPHjCKA MPOMHUILBAJY O
npaBy. Taj 3amarak, orer, Hajxaxe oarosapajylin XeypucTudkud OKBHP y
KojeM ce (popMyYNHUITY ¥ MpeTpecajy Haj3HauajHIja METOMOJIOMIKA MTUTaHkha
M pa3MaTrpajy ¥ pacBeT/haBajy HajBaKHUjE€ TEPMHUHOJOIIKE W ITOjMOBHE
Henoymuiie. [lajoulieB Ocre0 HynM jefaH TakaB XEYPHCTHUKUA OKBUD Y

2 Xepbepr Xapr, Ilojam npasa (¢ npexroBopom Jlecmn I'puna), HpaBHI/I (baxyn
TeT YHuBep3utera y beorpagy u CnyxOenu miacHuk, beorpan, 20133, npes. Jlyman
Bpamanan u 'opan [lajosuh, 294 295.

3O rtome Taxohe u y Kenet Einar Hima, , Konceptualna jurisprudencija  uvod

u konceptualnu analizu i metodologiju u pravnoj teoriji, Savremni problemi pravne i
politicke filozofije, (ur. Bojan Spai¢, Damir Banovi¢), TKD Sahinpasi¢, Sarajevo 2016, y
LITaMITH.

4 Taxo, Julie Dickson, Evaluation and Legal Theory, Hart Publishing, Oxford
Portland  Oregon, 2001, 2.
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KOjeM IICHTPAIIHO MECTO 3ay3nMa Harpe/l IOMEHyTa JeMa Y BE3H C IpH-
pomom came jypucnpyzneHuuje. Haname, JlajoBuh HacToju na yHece pen
y pa3nuuTe METOMOJIOIIKE MPHUCTYIC W3ydyaBama MpaBa, Tako ILUTO CBE
IIpaBHE TEOpHj€ AEIH Ha ,,KOHLIENTyalHO-aHAJIUTHUYKE, ,,J€CKPUIITUBHO-
coruosiomke™ u ,,HopMaruBHe . OBe MoOchenme ce, MPH ToM, oapehyjy
Kao TeopHje ,,K0je TPaBO MOCMAaTpajy Kpo3 MPU3MY Mopalia, Kao T0jaBy
KOja MMa MOpPaJIHH 3Ha4aj, alld ¥ Koja je Ha OBaj WM OHA] HA4YWH 3aCHO-
BaHa Ha MOpAJHUM U JApyruM BpemHoctuma™ (ctp. 59). bynyhu na, xao
mrro je Beh peueno, dajosuh Jlocne):[Ho 3aCTyIa MO3HUIH]y IECKPUITHBHE
KOHIICTITYaTHO-aHAJIUTHYKE TeopHje,” Ha MPBH MOIVIEN HE JeIyje YyaHO
LITO NPUIMKOM OocBpTa Ha JlykuheB METOONOIIKK MPHUCTYI KPUTHKYjE
HBEroBy MHTEHLIW]Y J1a A0 MpUpoJe NojMa npasa aohe ynorpedboM HopMa-
TUBHOT MeTofa (,,HopMaTuBHM MeTon oBIe Aakako HHje Of MOMONH...,
ctp. 155). Ho, na mu Jlykuh mon Ha3uBOM ,,HOpMAaTUBHOT METOJIa UMa Ha
yMy TIPHUCTYT ,,KOjU TPaBO MOcMaTpa Kpo3 npu3my mopana““? HapaBao ga
ne.® JlykuheBo pasyMeBame ,,0MIITe HAyKe O PaBy*‘ Ka0 HOPMATUBHE JHC-
IUTIMHE 3ampaBo je Ha Tpary Kem3eHoBe AMCTHHKITH]E u3Mely ,,eKCInTu-
KaTUBHUX " U ,,HOPMATHBHUX * HayKa, KOja c€ TeMeJbH Ha ,,IPOTHUBHOCT|H]
u3mel)y onora mrro Tpeba u mto mocroju*.” Kako mpaBHa TeopHja 3a CBOj
MpeAMET UMa MPaBo Ka0 HOPMATHBHH MOPENaK, TO OHA MPHIIAAa ,,HOpMa-
TUBHUM nuciuiuinHama. [lpu Tom, ped je o cnenuduyHoj HOPMATUBHO]
JUCHUIUIMHY, YTOJIMKO LITO je HeH 3aJaTak Ja ONHUCyje W aHalu3upa
npaBo KakBo jecte (de lege lata).® Hanawe, u JlykuheBo cxBarame mpas-
HE TeopHje Kao ,Hayke" 000jeHO je KEeN3€HOBCKUM cyujeHmuzmom. Y
JjenHom on HOBHjuX panosa, [len Ilpui mpemmake jga ce METOZONONIKA
OpHjeHTalM]ja JyPUCTIPY/ICHIM]E Care/aBa y JOHEKIIe IpyraqijeM XeypH-
CTHYKOM KJbY4y O[] OHOI' Koju mpemaxe Jlajosuh, Tako mro 01 ce mpo-
MUTHBANIA BheHa pacTp3aHoCT u3Mel)y Hayke (science) M XyMaHHCTHYKHX
mucuuiuinba (humanities).” Ha jemHoM mojy ce, oTyda, yo4aBa METOJIO-
JIOIITKA OpHjeHTallja Ka CIHjeHTU3MY, Koja je Omia KapaKTeprucTHYHa jOII
3a benrama u OctuHa, a y XX Beky cy je, uaMehy ocranux, ycBojuiu
Kemen u Ang Poc. be3 003upa Ha ciopre Be3e usmel)y HaydHor (moced-
HO JIOTWYKOT) MO3UTHBU3MA W TPABHOT MO3UTHUBU3MA, Ta MPaBHO(HIO-

5 JlecKpUNTHBHOCT OBMX TEOpHja 3Ha4YH 1a ,,0HE MMajy 3a CBPXY 1a ORUCY]Y U

ob6jacne ‘CTBapH’ OHAKBe KaKBe jecy, a He J1a KpUTHKY]y WIH IPOIINCYjy KaKBe OHe Tpeda
na oymy“ (cTp. 79).

6 Yocranom, i cam Jlajosrh nap crpanuua panuje (ctp. 144) mokasyje na 3ajaru
koje o JlykuheBoM MULIUBEHY Tpeba moctuhu yrnorpedoM ,,HOPMAaTUBHOT METOa  a TO
cy ,,aHaromuja U ¢usHonoryja mpasa“ 'y A06poj mepu noxacehajy Ha HUIbEBE Koje Mpen
cebe cTaBsba METO KOHLIENITYallHe aHaJIn3e.

7 Xanc Kemsen, O epanuyama usmely npasHuuke u coyujorouike memooe, 3
naBauka kmrkapauua ['ene Kona, beorpan 1928, 11.

8 3a Kemsena, Gamr kao ¥ 3a BeHTaMa, HCTIMTHBaEbC TpaBa KakBo TpeGa ma Gyme

(de lege ferenda) cnana y 1OMeH ,,lipaBHE TTOJUTHKE .

°  Dan Priel, ,Jurisprudence Between Science and the Humanities®, 4 Washington
University Jurisprudence Review 2/2012, 269 323.
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30¢cka Tpamunmja ce, cmarpa [Ipui, Moxe Mperu3Ho 03HAYUTH Kao ,,I0-
3UTUBUCTUYKH'® TIPaBHU MO3UTHBU3aM. [Ipema TOM METOmOJIOIIKOM CTa-
HOBWIIITY, ,,3Hame OW Tpedalio Aa ce CTU4e YIoTpeOdoM HayIHUX Memodd
U yusvesa, HAPOUUTO OHHUX KOJH c€ OJHOCE Ha MPHUPOAHE Hayke. [J1aBHU
[IUJb HAydHE METOJE jecTe Ma 00e30equ 00jeKTHBaH ONHC U 00jalImbene
nojasa y csety“.! Ayropu Te MpOBEHHUjEHIMje Cy 3a0KyIJbEHH HHTPO-
CIIEKTHBHUM, METaTCOPUjCKHM 33/IaTKOM pa3jallibeha HaydHe MPUPOJe
MpPaBHOT MCTPaKUBaWka. 3a HHUX je HaydyHa CTPOTOCT jYpUCHPYICHIIHUjE
OmIa HajAeJIOTBOPHUjH ,,IPOTUBOTPOB® 32 aHTH-EMITUPH]jCKe, METaPU3NI-
Ke CIIEKyJIaluje MPUPOIHONpaBHe Teopuje. !

[lojaBa Xaprosor [lojma npasa mioMepa KIaTHO y JPYTy CTPaHy,
na mpaBHH (QUI030()H TONAKO HAIMYIITA]y OIMIITY METOMOJIONIKY CKJIO-
HOCT MPETXOAHE CTpPyje, TAaKO IITO CIIOJbAllbe MOCMaTpame 3aMemyjy
YHYTpaIbUM pa3yMeBameM — ,,IIOIITO He IMOCTOjU HAYHMH Ja Ce Pa3jio3H

3a JIeJ0OBamke ‘TIpeBely’ Ha Kay3aJHH OIUC, TO je CBAaKM IOKYIIaj Jia ce

NPYKH HAaydyHO OOjallliberhe JbYJACKOT JeoBama ocyhen Ha mpomact®.!?

CrujeHTH3aM KeI3eHOBCKOI Tuma ce oabaiyje Kao ,,HEeCYMIbHBO

norperman‘,'* a XapToBo ,,AHTEPHO cTajanuinTe ¥ mocraje HoBa mapajur-

10 Ocrana oGenesxja ,, TO3UTHBUCTHYKOr IPABHOT ITO3UTHBH3MA jECy: MATEPHjalli
3aM, aHTH UCTOPHILIM3aM W MHHHUMAJIHA yJora je3udKe aHalu3e y objammemy npasa. [bid.,
279 280.

1 Poc je TBpmMO Ma OHO WITO e MOABOAM MOX (GHI030(Hjy MPHPOTHOTr Mpa

Ba jecre ,,yka MeTadu3MUKa CIEKylaluja koja HHje HayuHo 3acHoBaHa“. Alf Ross, On
Law and Justice, University of California Press, Berkeley 1959, 25. Kensen takolje ro
BOpH O ,,MeTa(QU3NYKO] CIEKYyTalijH" MPUPOTHONpPABHE TeopHje, Koja OM Tpedano na
yerynu Mecto emmupuuusMmy UYwmcre teopuje mpaBa. Hans Kelsen, ,,Naturrechtslehre
und Rechtspositivismus®, Hans Kelsen oder Die Reinheit der Rechtslehre, (ed. Friedrich
Koja), Bohlau Verlag, Wien 1988, 231. 1 Ha ToM muTamy ce omiena nmorpeda aa ce y3me
y 003up KOHTHHEHTAIHO METOAOJIOMIKONPaBHO Hacehe, jep onTyxbe 3a MeTadU3HKy Koje
Cy OBa JIBOjHIIA ayTOpa MpebalMBali jyCHATYypaIUCTHMa Cy MTOCBE Jpyraduje IPpUpoje of
yoOH4ajeHHX TBPAKH CaBPEMEHHUX AHIVIO aMEPUYKHX ayTopa Jia je KOHICNTyalHa aHaIn3a
npumep ,,Meradusuukor teoperucama’“. Bua. K. E. Hima.

12" Ocrana obenexja TOr ,,AHTH TO3UTHBHCTHUKOT" IIPABHOT IIO3UTHBH3MA jECy XO
JU3aM, HUCTOPUIM3aM WM NPHUIMCHBAKE HEHTPAJHE YIOre aHAIN3U je3WKa y o0jallmbemy
JBYIICKOT JiesioBama. [IpHiI ToO METOIONONIKO CTAHOBHIITE Be3yje 3a XapTa, Pa3za U mbuxoBe
cienoenuke. D. Priel, 280 281.

13 Joseph Raz, ,,The Purity of the Pure Theory*, The Authority of Law  Essays
on Law and Morality, Oxford University Press, Oxford, 20092, 297. Ciuuan cras npemMa
,,CIHjeHTH3MY " (Scientismus), ka0 0ONHKy 3acTpamHBamba y IpaBHOj puio3oduju, Hama
3MMO M Yy CaBpPEeMEHOj HeMadkoj mpaBHo] ¢unozoduju. [Topen Tor Buzma 3actparmuBama,
Kaydman jom HaBomu u ,,dunozodpuzam™ (Philosophismus), KOI Kojer ce 3aHeMapyjy
cnenuUIHN MpoOIeMH MpaBHE (QHUI030(Hje, KA0 U MEXAaHWYKY MPHMEHY Pa3IHIHTHX
¢unozodckux MIKOIa MHILBEHA, MOMYT TOMH3Ma, KaHTHjaHW3Ma, XEreldjaHu3Ma, Ha
HoJbE TpaBa, Kao Ja je ped ,,0 npuMenu penenra‘. Arthur Kaufmann, ,,Rechtsphilosophie,
Rechtstheorie, Rechtsdogmatik®, Einfiithrung in Rechtsphilosophie und Rechtstheorie der
Gegenwart, (eds. Arthur Kaufmann, Winfried Hassemer, Ulfried Neumann), C.F. Miiller
Verlag, Heidelberg 2004, 7.

14 X. Xapr, 148.
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Ma y MpHUCTYITy PaBHUX No3uTHBHCTA. HOBa MeToooIKa OpHjeHTanuja
HUKaKO HE 3HAYM M ONYyCTajarke OJf HayYHUX LUJbEBAa HEYTPAIHOCTH,
00jeKTMBHOCTH M Ta4HOCTHU. 3ampaBo, 3akibydyje Ilpumm, ncnpaBHO Ou
ouno pehwu na je ,,XapT HaCTOjao Ja c€ Y METOAOJIONIKOM CMHCIY 3aycTa-
BU Ha MoJa MyTa Kako Ou u3berao 3amke [HayuHor, M. J.] mo3utuBH3Ma
anu OW TakBa MO3WIMja, CMaTpao je OH, OWia y IOBOJbHO] MEPH HAYyYHO
puropossa jia 06e30e1u 00jeKTUBaH OMUC CTBAPHOCTH '3

Yunu ce na 6u kpajmu pesyaratu JlajouheBe ananuze Ounu noaart-
HO UCKPHUCTAJIMCAHH U YTEMEJbEHU JIa j€ CBOja METaTeOPHjCKa pa3MaTpama
MpoBYKao U kpo3 Ilpumos ,,hunrep® Koju y3uma y 003up KOHTHHEHTAITHO
MeToosokonpaBHo Hacielhe.!® Taga Ou ce MOXKIa CMEITHje yXBATHO U Y
KOIITAIl Ca HEKUM O] HajKPyIMHHjUX METOMOJOIIKUX MHTama Koja ce, 1Mo
peunma Llynmu [Iukcon, yecto 3ao0miase. JeAHO TakBO MUTame TUYE CE
ofHOca u3Mehy pa3nuIuTHX METOJOJOIIKUX MPUCTYIAa N3yUyaBamy MpaBa.
Ja mu cy ,,0Bu npucTynu MeljycoOHO CympOTCTaB/LEHN WU OU Ce, pelu-
MO, 3a IECKPUINITUBHH MPHUCTYIT MOTIIO pehr 1a je KOMITaTHOMIaH ¢ OHOM
TEOpHjOM O IPUPOJIM IpaBa Koja ce OaBH onpaBL[aH,eM‘?“ Ha nu, apyrum
pedrMa, MOCTOjH ,,jelaH KOPEKTaH METOA" MyTeM Kojer Tpeba u3yvaBaTu
npago?'’ KexseH je, Kao 1To je 106po MO3HATO, y TOM HOITIey GHO H3pH-
YHUT — Jypncnpyaeﬂunja Mopa yCBO_]I/ITI/I METOoJIoNIKe NocTynare Yucre
Teopwuje mpasa Ja OM Moryia Jja ce 3acHyje Kao JUCTUHKTUBHA HAydHA JTUC-
mumuiHa. [IpaBo je mpeaMer u Ipyrux AMCHMIUIMHA KOje HUCY Mambe Ha-
y4HE Ofl JypHUCHIPYICHIH]jE, TIOIYT COLMONIOTH]e WM UCTOPHje TpaBa, ajin
caMo jelaH METOIOJIOMIKH MPUCTYH je TEHYWHH MeToX NpaBHOQMI030(-
CKOT M3y4YaBama mpasa.'® Xapt, Hacympotr ToM craBy, kaxe: ,,He cMarpam
Jla je aHaJTUTHYKa jypncnpy)leHqua eKCKIIy3MBHA y OJTHOCY Ha Jpyre 00-
TMKe jypuctpyaeHiyje. Mma, HAPaBHO, IPOCTOPA M 32 APYTe NPUCTYIIe". 19
Jlecm I'puH ce Ha TO HajOBE3yje peunMa 1a ,,[H|ujenad npaBHU GIIo30¢
He Moke aa Oyae camo npaBHu mo3utuBHCT .2’ Yunu ce na je JlajoBuhy

15 D. Priel, 317.

16" Umurepecantro je na Jajosuh pedepuire Ha oBaj wiaHak, amu ce He GaBu
JieTaJbHUje OMEHYTHM XCYPUCTHYKUM OKBHPOM.

17 J. Dickson, 2.

18 Ipaeo Moxe aa Gyme mpeIMeT pasiTMuuTHX Hayka; UmcTa Teopuja Ipasa HEKa

Jla HUje TBpAMJIA Aa je jenuHa Moryha wiM JlerMTUMHA Hayka o npaBy. Couuornoruja npasa
U UCTOpHja TpaBa cy Apyre TakBe Hayke. OHE Cy, 3ajelHO ca CTPYKTypaHOM aHAIIM30M
mpaBa, HY)KHE 3a MOTIYHO pa3yMeBame KOMIUIEKCHOT (eHoMeHa mpasa“. Hans Kelsen,
,Law, State and Justice in the Pure Theory of Law*, The Yale Law Journal 57/1948,
383.

19 Herbert Hart, ,, Analytical Jurisprudence in Mid twentieth Century: A Reply to
Professor Bodeheimer®, University of Pennsylvania Law Review 105/1957, 974.

20 3aokpyxeHa Teoprja mpaBa Mopa Takolje 1a 0GjacHH Koje CTBApH O EBEHTY

aJIHO MOIVIE JIa C€ OKapaKTEpHIly Kao KPUTEPHjyMU MPaBHOCTH (Mopa JIM IpaBo 1a Oyne
e(MKacCHO WM eJIETAaHTHO, Ka0 M IpaBelqHo0?); Kojy yiaory Ou mpaBo Tpebano aa uma y
JIOHOLIEewY npecyaa (na im o6u Bakehe mpaBo yBek Tpebaso aa ce mpuMemyje?); Ha OCHO
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[pukasu (ctp. 215 227)

OimKe TO ,,eKyMEHHCTHYKO™ pasyMeBambe jypucnpyaeHuuje,?! koje Llymu
JlMKCOH y HajHOBHUjeM paly WiIycTpyje peunma ,,Ours is a Broad Church®.
[Ipema TOM TIEAMIITY, HA MOJBY TEOPUjCKOT TMPOMUIIJbAha MpaBa HeMa
MecTa ,,[PO3HMYABOM CYHApHHUINTBY Ppa3IMYUTUX METOMOJOMIKHX
npucryna.’? Tako u Jlajouh, Ha caMOM Kpajy, Kao jeaHy OI OCHOBHHX
Te3a Oaneda, U3HOCU TBPIKBY Na Cy ,,IIOMjeHAKO TEOPHjCKH OIpaBIa-
HHU KaKO OeCKpUnmueHu ... Tak0 U HOPMAMUGHY ... HAYMHHU TTOCMATpamba
npasa“ (ctp. 132).2 HecyMmbUBO a ce MOXe JOKa3MBATH Jia j€ METOMO-
JIOUIKH €KCKITy3MBH3aM KEJI3€HOBCKOT THIIa TOTPEIlaH, aji OHJAa MOCTaje
HEjacHO 3allTo ce 3a TpeHyTak pahama jypucnpynaennuje yzuma ocam XIX
BEK W PaJIOBU OHUX ayTopa KOjH Cy HACTOjalli Ja JOKaXKY Ja j& TEOPH]CKO
NPOMHIIBALE MpaBa 3ace0Ha AMCIMIUIMHA KOja Ce O APYTUX CPOTHHX
JHMCIHIUIMHA Pa3JIMKyje YIpaBoO ITUCTUHKTHUBHOLINY CBOT METOOJIOLIKOT
NpUcTyHa.

% %k sk

Yuraomy OM ce MOIIIO YYMHUTH Ja je Y OBOj PEICH3UjU U3peue-
HO BUILE KPUTHKAa HO TOXBaja Ha padyH Jesla Koje ce pereHsupa. To,
MehyTuM, camMo 3Ha4M Ja je, y TOIEPOBCKOM CMHCIY, ped O HaydHO
BPEIHOM JIeNly jep OTBapa MpOCTOp 3a Aajby JUCKYCHjy O OPOjHUM KOM-
TUIEKCHUM TPaBHOMETOAOJIOIIKUM MUTamuMa. Y ToM mornexny, Ozred o
Memajypucnpyoenyuju y OTIYHOCTH OCTBapyje LMJb KOjH je ayTop Mpex
cebe craBuo, a TO je Aa MOHYIW pajx Koju he mpeacTaBibaTH ,,[I03UB U
noacTpek 3a Oyayha pasmarpama THX TeMa y OKBUpHMA CPIICKE Teopuje
npasa“ (ctp. 141). Pacmon, 3Hadaj u akrtyenHoct Tema’* koje JlajoBuh

By Yera MOpamo Jia IOLITYjeMo HpaBo (IocToju au obaBe3a Jia ce OHO MoTyje?); Kao u
Jla OOTOBOPY Ha CYINTHHCKO ITUTake KaKBe 3aKOHE Tpeba Ja MMaMo U Ja JIM YOIIITe
Tpeba na mmamo mpaBo‘. Leslie Green, ,,Legal Positivism*“, The Stranford Encyclopedia
of Philosophy, (ed. Edward N. Zelta), Spring 2007 edn, http://plato.stanford.edu/archives/
spr2007/entries/legalpositivism/.

2l Yymy ce na je KIbydHa MOTHBALIMjA TO3HTHBICTA 32 yCBAjamse TE ,,KYMEHH

CTHYKe TO3MLMje OMla QUKTHpaHa HUXOBUM YBEPEH-EM Ja Cy MPEACTaBHHLM IPOTUB
HHUYKOT Tabopa NPHUIPIIMIN Heke o] (pyHIaMEHTAIHUX MO3UTHBUCTHYKUX Te3a. MehyTum,
jemaH on EeMHMHEHTHMjHX aHIVIO aMepHYKMX jycHaTypamucra, Mapk Mapdu, y cBom
CKOpallkbeM pagy M3pHYUTO ofdaiyje Taj BHL ,,eKyMEHH3Ma™ y IpaBHO] TEOPHjH, KOjeM
je u cam panuje 6uo ckion. Mark C. Murphy, ,,Two Unhappy Dilemmas for Natural Law
Jurisprudence®, 60 The American Journal of Jurisprudence 2/2015, 122 123.

22 Julie Dickson, ,,Ours is a Broad Church: Indirectly Evaluative Legal Philosophy
as a Facet of Jurisprudential Inquiry®, 6 Jurisprudence 2/2015, 207 230.

23 Ha apyrom Mecty je, mak, carnacan ¢ BayqoB/beBHM CTABOM J1a je ,,CTBAp W3
Oopa na nu he ce Heko OABUTH HOPMATHBHOM, a HE IECKPUNTHBHOM jypPUCIIPYIACHIN]OM
(ctp. 87, dpycHoTa 161).

24 Teme Koje je JlajoBuli OTBOPHO y CBOM Pajly MPEIMET Cy HOBHX METOJOJIOMIKHX
CHOpema y aHII0 aMepHyKoj Teopuju. Ha oBoM MecTy hy momMeHyTH camMo HeKe O HOBHjHUX
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pacmipasiba y Oenedy BHIIE Cy HO J100ap 3ajJ0r 32 HOBH XHMBOT IPAaBHO-
METOIOJIOMKUX HCTPaKUBamka y HAIO] akageMckoj 3ajeqHuuu. On He
Mame Ba)XHOCTH j€ TO IITO je KIbHMra HalmucaHa Ha jacaH M Pa3yMJbHB
Ha4WH, 112 C€ ¥ OHHU KOjH HEMajy MPETXOAHUX BEIUKUX MPAaBHOMETOIO-
JIOIIKUX 3HaPka MOTY PEJIaTHBHO JIAKO YIYTHTH Y Haj3aMpIICHH]ja TUTamka
MeTtajypucnpyieHimje. To je, HaOCIeTKy, YAHU M HACATHUM LITHBOM
3a CTy/leHTe MOCTIMIUIOMCKHX CTYIHja, IPBEHCTBEHO IOKTOpPAHTE Ipa-
Ba, Koju ce Tek ynmyhyjy y mpobimemMe METONOoNoTHje IMpaBHOHAYYHOT
UCTpaXKNBambA.

KOHTpoBep3u. MapMmop je, Ha mpuMep, HeITaBHO OCIIOPUO METOIOJIONIKE JOMETE KOHIIETITY
ajyHe aHamM3e y jypucnpyneHimju (Andrei Marmor, ,,Farewell to Conceptual Analysis (in
Jurisprudence)®, Philosophical Foundations to the Nature of Law, (eds. Wil Waluchow and
Stefan Sciaraffa), Oxford University Press, Oxford 2013, 209 229; Ilpun Ttakohe uzHocu
TBPIEbY [a KOHIENTyalHa jypUCIPY/ACHIMja 3aBOAM Ha IIOrpEIIaH Tpar Halle TEOPHjCKO
npomunbame o npasy (Dan Priel, The Misguided Search for the Nature of Law (2015),
nmocTynHo Ha http:/ssrn.com/abstract 2642461); ®penepuk llayep y mocnenmsoj KBU3U
onbairyje ,,eCeHIMjaIM3aM"* y TIPaBHO] TEOPHjH, KOJH CE OIIeAa Y IIOTPa3H 3a ,,CYyIITHHCKAM
obenexjuMa‘ mpaBa, 1 yMECTO Tora Iieupa 3a MpUcTym Koju Jlajouh y cBoM pany HazuBa
,,[IPOTOTUTICKMM JeduHucameM Konuenara™ (Frederick Schauer, The Force of Law, Mass,
Harvard University Press, Cambridge 2015); ['pun, MehyTum, moxsprasa omrpoj KpUTHIH
takBo IlayepoBo ompenememe (Leslie Green, The Forces of Law: Duty, Coercion and
Power (2015), noctymHo Ha http://ssrn.com/abstract 2588588); Ynopenu u, Torben Spaak,
Schauer’s Anti Essentialism (2015), moctymuo Ha http:/ssrn.com/abstract 2539590.
Bynuue (Giudice) y HOBOj KibH3U MO3HBA J1a KOHIENITYyalHy aHAIU3Y, Koja je ycMepeHa Ha
OCBETJhaBabE OHOTA ,,IITO je Beh MMIUIMIMTHO y caMopasyMeBamy IpaBa oxpehene Ky
Type®, 3aMEHHUMO ,,KOHCTPYKTHBHUM KOHLIENITYyaJIHUM O0jallllebeM™, KOje HaCTOju J1a ,,lC
NpaBy, PEBUANPA WM YHAIPEIH OHO IITO OM MOIIO OMTH IOrPEIIHO, H3BUTOIEPEHO MU
MapoXHjalIHO Yy TOM CaMopa3yMeBamby KaJia Ce OHO TECTHpa Yy CBETIy Olla3MBE JIPYIUTBEHE
cTBapHOCTH.* Tako OM JOLUIO IO CHHEPrHje TPH METOMOJIOIIKA IPUCTYIa  KOHLETITyallHe
aHAJIM3e, MOPAJIHE eBalyallje U IPYLITBEHO HAy4YHOT NpOydYaBama IpaBa  KOjH Cy Oyro
cMaTpaHH PUBAJICKUM METOJMMA Yy TipaBHoOj punosoduju. Michael Giudice, Understanding
the Nature of Law: A Case for Constructive Conceptual Explanation, Edward Elgar
Publishing, Cheltenham 2015, vi vii.
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