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ITPABHA ITPUPOJAA N KPUBUYHOITPABHU
(MATEPUJAJIHU U ITPOLIECHN) EQEKAT
3ACTAPEJIOCTU KPUBUYHOI' 'OILEBA

I neo

Pao cadpoicu ananuzy KpusuuHOnpagHoz u KpusuyHONpoyecHoz egpekma 3a
cmapenocmu, Kao UHCMumyma Koju uma ,,080CMpyKy npupooy”, Kako KpueuuHo
npasHy, Mako u KpUSUIHONPOYECHY, a Koju coje cneyuduuno oejcmeo ocmeapyje npe
cgeza y KpUsUuHOM NOCMYNKY, Kada HACMynelda 3acmapenocm npeocmasnsa mpajHy
KPUBUYHONPOYECHY CMemmY, Koja oHeMozyhasa KpusuuHo 2orere U npedcmasnd
pasinoz 3a OKOHYArse KpUSU4YHO2 NOCMYNKA, aKO je OH 3anodeo, 0OHOCHO CHpeyasa
12080 3aN0YURArbe, YKOIUKO KPUSUHUHU NOCHYNAK joul Y8eK Huje 3anoyem, uimo
ce y 0be oge cumyayuje manughecmyje OoHouersem 00208apajyhux o0nyka opeana
nocmynka — Ouno KpusuuHoe cyod, OUuio jasHoz myxcuoyd, YKOIuKo ce paou o Kpu
BUYHUM OEIUMA 3a KOja ce 20HU NO CIYHCOCHO] OYIHCHOCT.

Y paoy ce pazmampa nojam sacmapenocmu u wen ratio legis, oopehena yno
pednonpasna peuierba (HeMauko KpueuuHo npago u kpusuuno npaso CAJL), nopma
MUBHA peuterba y CPNCKOM KPUBUYHOM NpAGY, KAO U OCHOBHU KPUBUYHONPOYECHU
egexmu 3acmapenocmu y3 HOCEOHO AHANUUPAILE HENOSUYHOZ peuierbd Y 3aKOHUKY
0 KPUBUYHOM NOCMYNKY, 20€ je 3aCmapenochm NOZPeuwHo C6pCmana y jeony o0 anco
JIYMHO OGUmHUX nospeda 00pedaba KpueUyHoO2 NOCHynKd.

Kibyune peun: 3acmapenocm kpusuunoe corwerwa.  Kpusuuno npaso.  Kpusuuno
oeno.  Kpueuuno npoyecro npaso.  Kpusuunu nocmynax. Ilpe
cyoa.

Aytop je penosuu mpodecop IIpaBror dakynrera Yausepsurera y Beorpany,
skulic@ius.bg.ac.rs
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1. YBOAHA PASMATPAILA

Jom je Xepaxnum uz Egpeca (Hpaxiertog 6 'E@écio), nnaue, 300r
CBOT ,,TEIIKOT"* CTHJIA H3paKkaBamba, T¢ CKIOHOCTH Ja ,,CTBAPH HE yJelia-
Ba‘“‘, O3HAT MO HAIUMKY Mpaunu, jefaH o] HEKOIUKO 3Ha4YajHUX ,,lpel-
COKpPAaTOBCKHX " MHUC/IMIIANA,' 3aK/byYHO Ja Ha ,,0BOM CBETY CBE MPOJIA3H
W HHINTA He ocTaje” (mavta ywpel kol 0OV WEVEL), IITO je KacHUje Y
¢mno3oduju, any Yak ¥ 3HATHO BUIIE Y CBAKOAHEBHOM XHBOTY, ITOCTAJIO
mo3Haro y ckpaheHoj Bep3uju — ,,cBe Tede™ (Tavta pel).

JlaBHO je pedyeHo na ,,BpeMe JIeuH paHe, a HEeKaJa y CBOJEBPCHO
»KHBO OJaTo 3a00paBa’ yTOHY CTBapH KOje Cy CBOjEBPEMEHO Owiie U3y-
3€THO Ba)XXKHE, YaK KPYIUjaHe U TPECyJIHE, WU Ce MakKap, YUHIIO Ja CY
TakBe, a OHJIa UX MPOTEK BpEeMeHa CKOpPO ,,IPOryTa’, YUWHU Jla HEKaKo
MpomNajHy y AyOOKY ,,IpOBaNUjy 3abopaBa‘“, WM HX MPOCTO CIIOHTAHO
npekpuje ,,lipamuHa Hecehama®... To HapaBHO, BaXKH U 3a JBY/IC...

[Iporek BpeMeHa yecTo OMTHO MeHa norien Ha oxpeheHe norahaje,
CKOpO Ja ,,0puie” Heka jellaBama, ,,pelaTuBU3yje” HeKajallmbe ,,CTa-
pe ucTHHE“ M ,peanHocTu”, Moaudukyje y cBectH u cehawy mHora
panuje nocrojeha crama u ci. To je moceOHO YNaa/bUBO y jEIHOM IIH-
pEeM HCTOPHjCKOM CMHCIY, Ila C€ TaKO Ha mpumep, ucropuja oapeheHux
JielaBama U He MOXKEe BaJjbaHO mucatu 0e3 oaroBapajyhe 6ap MUHUMAaIHE
T3B. HCTOpHjCcKe aucTaHile. To Baxu y onpeheHom o0imky 3a cBe obnacTu
’KUBOTa U OMBCTBOBaMA.

Hu mpaBo He Moxke OMTH UMYHO Ha JleNioBame oapeheHux mpu-
PONHUX ,,3aKOHUTOCTH, Mel)y Koje craja ¥ CHaXKHO ,, KHBOTHO JICjCTBO™
onroeapajyher myxer mporeka BpeMeHa, Ia je CTora, TakaB IMpPOTEK Bpe-
MeHa 3HaYajHa YHEHCHUIA U Y TIPaBY, OMHOCHO ,,lIPOXYjajio BpeMe"* Hekana
ocTBapyje u oxpeheHo npaBHO nejcTBO. Y rpaljaHckoM mpaBy Ha IpUMeED,
ofpeljeHNM MPOTEKOM BpeMEHa Ce IOJl OAroBapajyhium ycioBuMa cTHue
onpeheHo mpaBo (MOMYT MpaBa CBOJUHE KOj€ C€ CTUYE OAPKajeM Yy CTBap-
HOM TIpaBy) WJIM TIpecTaje rapaHilfja 3a KyIUbeHy CTBap, Kaja ce paau
0 OONHralMoOHOM TpaBy, MpaBy MOTpollaya WUTH. Y TpahaHCKOM TpaBy,
Takolhe, mpoTekoM onpel)eHor nmeprnojia HacTyIa U 3acTapesocT onpelheHux
MOTpakBamwa, TyOU ce MpaBo Ha MOJHOLICHE TYKO€ y MapHUYHOM II0-
CTYNKy ¥ ci1. U Heke ipyre rpaHe MpaBa M03HAjy HHCTUTYT 3aCTapesioCTH,
IIOITYT HA IIPUMEP, IIOPECKOT NIPaBa, YIPABHOT IIpaBa UTH.

3acTapenocT IMOCTOjM W Y KPUBHYHOM IIpaBy y OONHKY 3acTa-
peloCTH KPUBHYHOT TOHEHA W 3aCTapeloCTH HW3BPLICHA KPUBUYHUX
caHkIMja.> 3acTapesiocT KPUBUYHOT TOWECHa Ce CBOIM HAa HEMOTYHHOCT

U Jeremy Stangroom, James Garvey, Die beriihmtesten Philosophen, Premio,
London — Miinster 2006, 8 9.

2 Bume o Tome: 3opan Crojanosuh, Kpusuuno npaso  onwmu oeo, IlpaBHa

Kibura, Beorpax 201522, 386.
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peann3oBama KPUBUYHOT TOBEHA HAKOH MPOTeKa oxpeheHor BpeMeHa ox
BpEMEHa M3BpILICHa KPUBUYHOT Aeia. To 3Hauu na mpoTekoM oxpeheHor
BpeMeHa mpecTaje onamheme, OJHOCHO MPaBO M AYKHOCT HaAJICKHHUX
OpXXaBHMX OpraHa Ja Npeny3uMajy OWJI0 KakBe paime Y KPUBHYHOM
MOCTYIIKY, OAHOCHO pajyd KPUBUYHOI TOWEHA Yy OIHOCY HAa KOHKPETHO
JHLe.

3acTapenocT u3BpIIeHa KpUBHYHE CAaHKIIU]e MpecTaBba HeMoryh-
HOCT Jla C€ HAaKOH MpoTeka onpeljeHOr BpeMeHa W3BpIIe KPUBUYHE
CaHKIIMje, a 3aBUCHO O] BPCTE KPUBUYHUX CAHKITH]ja Pa3NIKyje CE MOMe-
HaT O KaJia MOYMbE 1a TeUe TaKaB POK 3aCTapesIOCTH, A TaKo OH Teue:
1) 00 dana ocyoe Ha Ka3Hy 3aTBOpa, HOBUAaHY Ka3Hy, Ka3Hy paja y jaBHOM
WHTEpEeCy WM Ha Ka3Hy Oly3uMarba BO3auke JI03BOJIC; 2) Of daHa npag-
HOCHAadCHOCMU npecyde KOjOM Cy M3peucHe HOBUAHE Ka3HE W Oy3UMarhe
BO3aYKe JIO3BOJIC Kao CIIOpenHe KasHe; 3) 00 dana NpasHOCHANCHOCHU
00/lyKe KOjoM Cy m3pedeHe ofpeheHe mepe 0e€30€IHOCTH METUITTHCKOT
KapakTepa, Te 4) npomekom epemena 3a Koje cy mepe uspeuere, Kaja ce
panu o Mepama 06e30eIHOCTH BpIleHa MO031Ba, AETaTHOCTH U TYKHOCTH,
3a0paHe yIpaBJbakba MOTOPHHM BO3WJIOM W TPOTEPHUBamka CTpPaHIA U3
3eMJbe.

2. IIOJAM 3ACTAPEJIOCTH V¥V KPUBNYHOITPABHOM
CMUCIY U RATIO LEGIS UHCTUTYTA 3ACTAPEJIOCTU
KPUBUYHOI' TOBEBA

3acTapenocT KpUBUYHOT TOHEHA je BaKaH MHCTUTYT KPHUBHYHOT
MpaBa, 3a KOjU HHje CAaCBUM HM3BECHO Ja JIM 10 CBOjOj MPHUPOIU JTOMH-
HAHTHO Y JIOMEHY MaTepHjaTHOT WJIM MPOIIECHOT KPUBUYHOT paBa. Hau-
Me, 3aCTapesiocT ce Yy KOHTHHEeHTanHo] EBpomnu (kao mTo je To ciuyvaj u
y CpOuju), mMpeTexHO PEryIulie KPUBUYHUM 3aKOH(HMK)OM, Ka0 OCHOB-
HUM W3BOPOM KPUBHUYHOT MaTEpHjaIHOT IpaBa, Ia M3 TOra HEKaKo CKO-
PO PYTHHCKH TPOM3IIA3H Ja C€ Paay O MaTepHjaTHOM KPUBUYHOIPABHOM
WHCTHUTYTY, KOjU CE€ YOCTallOM, JeTaJbHHje W OOjallmaBa YIIaBHOM Y
yuOeHUIIIMa KPUBUYHOT MaTepHjaTHOT MPaBa, Tj. y OKBHPY OIIITEr Jeia
KpUBHYHOT mpaBa. Takohe, oHIa Kaja ce KPUBUYHO TOHBECHE HE MOXKE
npeay3eT 300T 3acTapesocTH, Mponsiasu U HemoryhHoct opmanHor U
ne(MHUTHBHOT YTBphUBama J1a JIi ce YONIITe U PaJ O KPUBUYHOM JIEITY,
jep TaKBO MPOTUBIIPABHO JIEJIO KOj€ j€ 3aKOHOM IPOIMCAHO Ka0 KPHUBUYHO
JIeNI0 y CiIydajy HacTyIlele 3acTapeioCcTH He MO)Ke OWTH TMpeaMeT KpH-
BHYHOT TIOCTYITKa (KOjU c€ HE MOXKE IMOKPEHYTH aKo jOIl HHje 3aroueo,
WM HE MOXKEe OMTH HACTaBJbEH, aKO j€ MPETXOAHO Beh OMO MOKpPEHYT), U3
yujer O MPaBHOCHAXKHOT MCXO0Jla MOTao Mpou3uhin 3aKJpydak Jia je 3auc-
Ta y IUTaky KPUBUYHO JIEJO.
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C nmpyre crpaHe, [I€jCTBO 3aCTapeioOCTH je NPUMApHO KPHBHY-
HOTIPOIIECHO, jep C€ OHO CBOAM Ha HEMOTYNHOCT /1a KOHKPETHO JIHIIE
Oyne KpUBHYHO TOHEHO, LITO je jeqHa HM3pa3uTo KPHUBUYHOMPOLECHA
MaHu(ecTanyja. Y MporecHOM CMHUCIY 3aCTapesioCT NPeNCTaBba mpajHy
KPUBUYHONPOYECHY CMemmYy (HeOmKIOWwUEY Nnpenpexy) 3a KPUBHIHO
romeme. Kako ce KpUBUYHO TOWBEHE HE MOXKE Mpeny3eTH OHJa Kana je
HACTYIMJIa 3aCTapesiocT, Tj. OHJA KaJa je mpoTekao oapehenn nepuon ox
JlaHa M3BPIICHa KPUBUYHOT Ji€Jia, TAKBO IPOTHUBIIPABHO JEJIO KOje je 3a-
KOHOM IIPONHMCaHO Kao KPUBUYHO J€JI0, HE MOXKe OUTH MpeaMeT KpUBUY-
HOT mocTtynka (causa criminalis), a muIle y TOTIeAy KOjer je TocTojao
onpeheHH MPOIECHO PEIIEBAHTHH CTEIICH CYMEbE J1a j& TAKBO JIEJI0 YUMHH-
710, ce 0e3 mpaBHOCHaXKHE OfTyKe cyna (koja Huje Moryha, jep KpUBHYHO
TOBEHhE BUIIIE HUjEe MOTyhe peann30BaTH/HaCTaBUTH), HE MOXKE CMaTparu
KpUBUM.

UuHH ce Ja je 3acTapesioCT Y OCHOBU NIPUMAaPHO KPUBUYHOIPOIIEC-
Ha KaTeropuja, aiy HapaBHO, OHA UMa U ofipel)eHy MaTepujaiHy KpUBHY-
HOTIPaBHY KOMIIOHEHTY, HE caMO 300T 3aKOHCKE CHCTEMATHKE, jep je pery-
yucana oapendama KpuBuvHor 3akoHuKka, Beh U 300T lEHE KJbyYHE BE3e
ca BPEMEHOM H3BpIlICHha KPUBUYHOT Jeja, HITO MPEJCTaB/ba U OCHOBHU
pasJior 1a ce y TeOpHjHu TIOHEKaI TOBOPH O BEHO] 080CHPYKO] NpUpoou.

Kana je peu o mpaBHOj MPUPOIN 3aCTAPEIOCTH KPUBHYHOT TOHEHHA,
MPUXBATJBHUBO j€ M jeJHO CTAHOBHUIITE KOje C€ CMaTpa TUIIMYHHM 32 CaB-
peMeHy HeMauyKy KpUBHYHOIIPABHY TEOPHjY, a KOje Ce 3aCHHBA Ha yUCHY
0 ,,KpUBHUYHOIIPAaBHUM M BaHKPUBUYHONPABHUM YyCJIOBHUMa (CBPCHUCXOI-
HUM TpETIIOCTaBKaMa) y MPOIECHOM IpaBy*‘, Kao jeJHOM O]l eleMeHaTa
pasrpanndema n3Mel)y yciaoBa KaXHBHBOCTH M pa3iiora KOju HUCKIBYUY]Y
Ka2)XIbUBOCT CA/IP)KaHUX y MAaTepPHjaTHOM KPUBHYHOM TIPaBYy, o1l oJpeleHnx
MPOIIECHUX IMPETHOCTABKHU, KOje Cy perylucaHe KpUBHYHHM IPOICCHUM
npaBoM. OBO cxBaTame Ce 3aCHHBA Ha 3aKJbYUKY Jla je CTapHja HemMauka
KpUBUYHONpaBHA Teopuja (Ha mpumep, H. Kaufmann), y CymITHHHA TIO-
TPEIIHO MOKyIIaBajia Ja IMOoBeXke, 1a M ,,IONCTOBETH  MaTepHujaiHe Ipo-
OneMe KpHBHIE, yCIOBa KaXKIHHUBOCTH, T€ MOTpeOe 3a KaKmaBambeM, C
WHCTUTYTHMA Kao HITO Cy HEMOCTOjamhe ONTYKHOT aKTa MU 3aCTapesiocT,
KOjH CYy C€ MOCMarpalid Kao ,,yCIOBU KOjU HCKJBYYY]y KaXKHHBOCT™, T
Kao u3pas3 ,,apecrane norpede 3a KaKmbaBameM .

Oo6jammasajyhu na y onpehenum ciyuyajeBuma ,,HEIoCTOjambe Mo-
Tpebe 32 KaKmhaBameM ™ WIH ,,1aBathe MPETHOCTH BAHKPUBUIHOPABHUM
pasio3umMa®, HHje camo MpoOieM MarepujajHor mpaBa, Beh Takohe u
mpoliecHor npasa, rutupanu aytop (C. Roxin), 3akipydyje na onpeheHu
WHCTUTYTH, TIONYT 3aCTAPEIOCTH KPUBHYHOT TOBCHA UMAjy ,,ABOCTPYKY

3 Claus Roxin, Strafrecht  Allgemeiner Teil, Band I ~ Grundlagen, Der Aufbau
der Verbrechenslehre, Verlag C.H.Beck, Miinchen 20064, 1050 u 1054 1055.
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npupony™ (Doppelnatur), Te npunanajy Kako MaTepujaJTHOM KPUBHYHOM
IPaBy TaKO W KPHBHYHOM IIPOLIECHOM IIpaBy.*

WHCcTUTYT 3acTapenocT je THUMUYaH 32 KOHTHHEHTAITHO-€BPOIICKa
KPUBUYHA TIPaBa, JIOK HEKU aHIJIOCAKCOHCKU KPUBUYHOIIPABHHU CUCTEMH,
YOIIIITE HE T03HA]y HHCTUTYT 3aCTAPEIIOCTH Y HEKOM CHCTEMCKOM CMUC-
ny (0H je 4ak OWO TMOTITYHO HETPUXBATIBUB 32 KIACHYAH COMIMON law
cucreM), mTo he ce meraspHHjE O6JaCHI/ITI/I y menmy Tekcra mocBehenoM
YIOpEeIHONPaBHO] aHAIM3W, Maja je JaHac Wmak ckopo Hemoryhe Hahwm
KPUBUYHONPABHU CHCTEM Yy KoMme y onpeheHoMm oONHMKy HE TOCTOju 3a-
CTapesoCcT KPUBHYHOT TOMCHA.

HemoryhiHocT f1a KpUBHYHO TOBEHE 3aCTap OU ce, Ha4elTHO, MOT-
Jla CMaTpaTH B CyPOTHOM WHTepecHuMa IpaBHe CUTYPHOCTH, Majia HHade,
MHOTa KpUBUYHA IIpaBa MMO3HAjy U ofipeljeHe KaTeropuje KpUBHYHUX JIeNa
y IomIeay Kojux M3 oapeheHux mpe cBera, Ha4eIHUX Pas3iora, HE MOXKE
Jnohu 10 3acTapesiocTH KPUBHYHOT rombeba. CMarpa ce 11a je ,,y caBpeme-
HOM KpUBHYHOM 3aKOHOJABCTBY NpHxBaheHO cTaHOBUIITE MpeMa KojeM
JIP’)KaBHO MPaBO Ha KaxmaBame (ius puniendi) mpecraje YKOIMKO HHje
pean30BaHo y oxpeljeHoM mepuomy .’

Hako ce 3acTapenocT KpUBHYHOT Tomemha (popmaiHo ypehyje mpa-
BUIMMa KpuBWYHOT MatepujanHor mpasa (K3 CpOwuje, un. 103 u 104),
OHa CBOj JOMHMHAHTaH 3Hayaj MPETEeKHO OCTBapyje Y KPHBUIHOM IIpoIiec-
HOM TIPaBYy, jep je HacTyIesa 3aCTapeiocT KPHBUYHOT TOMCHHA, Pas3iior 3a
onpeheHe omIyke Koje ce JOHOCE Yy Pa3sIHYUTUM (a3aMa KPHUBUYHOT IO-
CTYyIIKa, OIHOCHO TPEJCTaBJba alCOIYTHY ,,[IPOLECHY MPErpeKy™, OxHO-
CHO HEOTKIIOLHMBY MPOYECHY CMemiby 33 OTIIOYHIbAhe MM HACTaBJbabe
KPUBUYHOT TOCHba.

VY MozmepHOM KPHBUYHOM IIPaBY j€ HAYEJIHO BEOMa OrPaHUYEH KPyT
KPUBHYHHX JeJla KOja HEe 3acTapeBajy U YIJIABHOM C€ pagdl O KPUBUYHUM
JenMMa Koja Ccy ol oceOHOr 3Hauaja 3a MehyHapoaHy 3ajeqHMIly, Majaa
kao mro he To OuTH AeTasbHUje 00jallllbeHO Y TeKCTy MOocBeheHOM ymo-
peIHOM MpaBy, IOCTOje Ap>KaBe y KOjUMa HajTexka ,,KIacuuHa KpUBUYHA
Jena MPOTHB XHMBOTAa HE 3acTapenajy. Mmak, penaTuBHO Cy peTKa KpH-
BUYHA JleJla KOja HUKaJa HE 3acTapeBajy, Tj. Y HOMIEAY KOJUX KpUBHY-
HO TOWEHE allCOlyTHO HE 3acTapeBa. 1o ce mpe cBera OIHOCH Ha OHa
KpUBHYHA JieJla Koja UMajy moceOaH 3Ha4aj 3a MehyHapoIHy 3ajeAHULY,
Kao IITO je TO CIyd4aj ca HEKMM KPUBHYHHUM JEIMMa NPOTUB YOBEUHOCTH
u apyrux noOapa samruheHHX MelyHapogHMM HpaBoM, OAHOCHO KpH-
BUYHUM JleIuMa y TOmeny Kojux je oapehenum melyHapogHum H3BO-
puMa mpaBa npeasulieHa oOaBe3a Ap)kaBa Jla MPOIUILIE HE3acTapeBambe
TUX KPUBHUYHHX JIeJla, OHOCHO HE3acTapeBame KPUBHUYHOI T'OHEHA 32

4 Ibid., 1055 1056.

> Munomr Ba6uh, Usanka Mapkosuh, Kpusuuno npaso  onumu Ouo, H9eTBpTo

H3MereHO m3sambe, [Ipauu pakynrer y Bamoj Jlymn, Bama Jlyka 20134, 455.
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BUX, 1a U U3BpIICHA KPUBHYHUX CAHKIHja KOje Cy 3a TakBa KpUBHUY-
Ha aena u3pedeHe. CaMo ce 3aKOHOM MOXKE CTPUKTHO, Tj. OAroBapajyhum
TaKCaTUBHUM HaOpajambeM OMJI0 y OZHOCY Ha KOHKPETHA KpMBUYHA JAea,
ouino y momeny onpeheHe BpcTe KPUBHUYHHUX Jela, UCKIBYYUTH HHXOBO
3acTapeBame, Tj. 3aCTapeBake KPUBUYHOT FOBCHA Yy TOMIEAY opeheHnx
KPUBUYHHX Jeja.

[TocToje nBe BpCcTE 3acTapelloCTH KPUBUYIHOT TOWkEmwa: 1) anconym-
Ha 3acTapenocT u 2) peramuena 3actapenoct.’ Ca cTaHOBHUINTA BHXOBOT
MIPOIIECHOIIPABHOT JiejcTBa HM3Mel)y BHX HeMa IoceOHe pasiuke, Tj.
00a o0yMKa 3acTapesiocTH KPUBUYHOT TOHBEHA CIPEYaBajy Boleme WU
3aMovMbamhe KPUBUYHOT TIOCTYIIKA, OHJIA Kaja je 3acTapesiocT AeuHu-
TUBHO HACTYyNHJIA.

CymituHa je 1a mpotek oapeljeHor BpeMeHa o U3BpIleha KPUBUY-
HOT JIeJIa, OJIHOCHO MCTEK POKa 3aCTapesioCTH, MPOy3pOoKyje HeMoryhHoCT
KPUBUYHOT TOMEHbA, & OCHOBHH KPUTEPHjyM 3a AYKUHY TOT POKa je Be3aH
3a ancmpakmiuy mexcuHy KpUBHYHOT Jiefia 0 KOjeM Ce Pajid, IITO 3Ha4H Ja
ce oH y caMoM KpHBHUYHOM 3aKOHHKY CTPUKTHO M METOIOM ofiroBapajyher
HaOpajama, oipelyje mpeMa KpuTepujyMmy MpoIucaHe KasHe.

HayenHo, mTo je Texxe KpUBUYHO JIENO y MUTAY, TO j& TYXKH POK
3aCTapesioCTH, a ako je 3a KPUBUYHO JIEJI0 MPOMKCAHO BUILE Ka3HH, POK
3acTapenocTH ce oApelyje mpeMa HajTek0j MPONMUCaHO] Ka3HH.

Pok penaTmBHE 3acTapesoCTH c€ MPEKUAa CBAKOM MPOICCHOM
pammoM Koja ce Mpely3uMa pajd OTKpUBama KPUBHUYHOT Jella WIH C
UJbEM OTKPHBaKa U TOHMEHA YYMHUOLA 300T YUHHEHOT KPUBUYHOT
nena. Taj ce pok MpeKuaa U YKOJIUKO j€ YYUHEHO HOBO KPUBUYHO JEJIO
KOj€ je mpema MPOIMUCaHO] Ka3HU UCTO TOJUKO TEUIKO WM TEKE OJl OHOT
KPHUBUYHOT JieJia y MOMIeAy Kojer Tede pok 3actapenoctu. CBakuM Tak-
BUM MPEKUIOM 3aCTapesioCT MOYHLE MIOHOBO JIa Teue, alu Kaja MPOTCKHE
JIBOCTPYKO BpeMe KOje ce 1O 3aKOHY 3aXTeBa 3a 3aCTapesioCT KPUBUYHOT
TOBEHA, HACTYIIA allCOyTHA 3aCTapesIOCT KPUBUYHOT TOMEHA, IITO 3HA-
41 J1a Taja Mpecraje cBaka MOryhHOCT Ja ce KOHKPETHO JIMIEe KPUBHYHO
roHu, 0e3 003upa Ha KpeAUOWIUTET U YOCJBUBOCT JIOKa3a KOjU TOBOPHU
y TIPHJIOT TOME J1a je OH 3auCTa YYMHHO KOHKPETHO KPHBUYHO JIEJIO, WIIU
OWII0 KOje Jpyre OKONHOCTH Y KOHKPETHOM CITy4ajy.

Moryha je u o0ycraBa 3acTapeioCTH KPUBHYHOT T'OBEHa, ITO Ce
Takolhe OIHOCH jeAMHO Ha PEeNIaTUBHY 3acCTapeioCT KPUBHYHOI TOHCHA,
LITO 3HAa4M Jia POK 3acTapesioCTH He Teue, OIHOCHO MpecTaje Ja Tede U
,»3aCTaje’ TOKOM BpeMeHa y KOjeM ce KPUBHYHO IOHBCHE He MOXE OTIO-
YeTH WU NPOAYXUTH, 300T oapeleHnX CMEeTHH W Ipenpeka NpoLecHo-
NpaBHOTI KapakTepa, Kao LITO je TO AylieBHa OoJecT y4YMHHMOLA ycie[q
yera ce NMPOTUB Bera He MOXe BOJUTH KPUBUUYHU MOCTYIAK.

® Bume o tome: 3. Crojanosuh (2015), 386.
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Kon arcomyTHe 3acTapenocTi KpUBHYHOT TOHBCHA, POK 3aCTapeso-
CTH TPAKTUYHO yBEK TeYe W OH Ce He NMpekuzaa, 0e3 o03mpa Ha pasziore
300T KOjUX WHaYe J0Na3u 1O 00yCTaBe WM NMPEKHUIa POKa 3aCTapesioCTH
KaJla Ce paJy O PEIATUBHO] 3aCTapENIOCTH KPUBHYHOT TOWEHA. ATICOTYT-
Ha 3acTapenocT je npenBul)eHa ¢ 003upoM Ha To ja 6u moryhHocT 00y-
CTaBe ¥ MPEKHIA 3aCTapeIOCTH MOIVIa MPAKTUYHO JOBECTH JO TOTa Jia ce
MHCTUTYT 3aCTapesOCTH KPUBUYHOT FOBCHA U HE IPUMEYje.’

3a HacTyname arcollyTHE 3acTapesioCTH KPUBHYHOT TOHEHA,
JIOBOJHO je Jia MpoTekHe onxpeheHu mepuon, koju je ompeheH 3akoHOM,
a Ja mpe MCTeKa TOI poKa HHje JOILIO A0 MPaBHOCHAKHE OIUTyKe Cyaa
Jla je KOHKPETHO JIMIle YYUHIIIO KPUBHYHO Jeno. To Ou mpe cBera Onia
MpaBHOCHAXXHA ocyhyjyha mpecy/a, a UCTO JIejCTBO OM UMAJIO U pellieHe
0 u3pHLaky Mepe 0e30eTHOCTH HeypauyHJbUBOM JIHILY, Hako (OpMaiHo,
TaKBO JIMIIC HE YMHU KPUBUYHO JIeJIO, Beh JIeN0 Koje je MPOTHBIPABHO
W 3aKOHOM IPONKCAaHO KA0 KPUBHYHO Jieno. VIcTo NiejcTBO MMajy U Heke
IIpyTre OIIyKe KOje ce CBOJAE Ha KOHCTATaIhjy na je oxpelheHo Jnie ydu-
HUJIO KPUBUYHO JIENIO U KOje ce JOHOCE Y MOCEOHNM KPUBHYHHUM ITOCTYTI-
MMa, Kao IITO je TO Ha IpUMep, MOCTYyMaK mpeMa MajoneTHuuuma. OBre
HUje o7l 3Hauyaja Ja JIM je YOIIITe Y OKBUPY TOT Hepuojaa (poKa HAKOH
YHjer MpOoTeKa HACTyNa ancojyTHa 3acTaperiocT), 3aucTa W JOIUIO JIO
KPUBUYHOT TOBCHA WM OHO HHjEe PEaJM30BaHO, HUTH aKO je KPHUBUY-
HO TOEEHE 3aII04YETO, Te MPETXOAHO MOBEICH U KPUBHYHHM MOCTYIAK, /10
KOjeT je MPOILECHOT CTaJnjyMa JOUUIo, Tj. Y K0joj ¢a3u Beh mokpeHyTor
KPUBHYHOT MOCTYIIKA je HACTYIHJIA arncoayTHa 3acTapesocT.

To 3Haum fa je edekar HACTyNama arcollyTHE 3aCTapeioCTH KpH-
BUYHOT FOHCHA Y CYIITHHHU, O0e3 0031pa Ha TO /1a JIU jé KPUBUYHO TOHEHE
MPETXOHO 3aIl04eTO, TE€ aKO jecTe, J0 Koje je (a3e KPUBUYHOT MOCTYIIKA
J0IIJI0O WKW KPUBHUYHO T'OIBCHE YOIIITC HI/Ije HU TOYCJI0, YBECK UCTU
KPHUBUYHO TOICHHE CE BHUIIE HE MOXKE MPEIY3€TH, OJHOCHO HACTABHTH.
3aTo0 je HacTymena 3aCTapeioCcT KPUBHYHOT TOBEHa YBEK U allCoNyTHA
TpajHa CMETHA 3a BOljerbe KPUBHUUHOT MOCTYITKA.

@DaKTUYKH je UIaK HellITO JAPYravyrjy jelaH MPaKTUIHN edeKar Uiu
BUIIIE ,,AMIIpECHja’, Na OHJA KaJa je KPUBHYHO romerme Beh 3amouero,
anu je 300T CIOPOCTH KPUBUYHOT MOCTYIAK, HETOBOT OMYrOBIaveHa U
yoniiTe, Hee(UKacCHOCTH HAJIeKHUX OpraHa, y MmehyBpemeHy Hacty-
IHJIa afcoyTHA 3aCTapesioCcT KPUBUYHOT T'OHEHa, TO MPEACTaB/ba pas-
JIOT J1Ta KOHKpETaH CIIy4aj Jiefyje HepaBUYHO, HAPOUUTO Ca CTAaHOBMIITA
omreheHOr KpUBHYHHUM JICJIOM.

Ratio legis mocTojaba MHCTUTYTa 3acTapellOCTH KPUBHYHOT TO-
Bema je BumecTpyk. C jemHe CTpaHe, OH ce TeMeJbd Ha oapelheHum
KPUMUHAITHO-TIONIUTHYKAM pa3jo3uMa M3 KOJUX MPOU3Na3h Ja ako Cy
HaJUIC)KHU IP>KaBHU OpTaHU MPOITYCTIIIN 1a Y onpeheHoM neprony (duja

7 Ibid.
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IyXMHA HAuyeJIHO 3aBUCHU Of TEKHHE KPUBUYHOT 1eia), Mpeay3My KpH-
BUYHO TOH-CHE, OIHOCHO Y PETyIapHOM KPHUBHYHOM IOCTYIKY, oMoryhe
JIOKa3MBamke KPUBUYHOT JleJla M €BEHTYAJIHO KPUBHYHO CAHKLMOHHUCAHE
YUMHHOLA, JpXaBa MPAaKTUYHO I'yOM CBOje, MHAYe EKCKIY3MBHO IPaBO
Ha KPUBHYHOIIPABHO pearoBame, Ipe CBera MpaBo Ha KaxmaBame.® Tor
ce mpasa JApKaBa y CTBapu, Ha cliequduyYaH HaYMH caMa OXpHYE COII-
CTBEHUM MPOIMHICHMA KOjH PETYIHILY 3aCTapes]oCT KPUBHUYHOI T'OHECHHA.
C mpyre cTpaHe, Ha4elIHO Ce CMaTpa J1a MPOTEeK BpeMeHa y OMTHO] MepH
CIMMUHHULIE CBPXY KaXHhaBamba, OIHOCHO KPUBUYHOT CAaHKIIMOHHUCAbA.

KonauHo, mpoTek BpeMeHa Yy TMpakCH YecTo OWUTHO OTekaBa
JIOKa3uBame, 1Ma je U TO PasJior 3a MOCTOjambe 3aCTapelOCTH KPUBUYHOT
romerma.’ Tpeba UMaTH y BUY | J1a U3 OTEKAHOT JI0OKa3uBamkba KPUBHYHOT
JieNa, OJHOCHO KPUBHIIE 3a JEN0 KOje je MPOTHUBIPABHO M 3aKOHOM MPO-
MUCaHO Ka0 KPUBUYHO JIENI0, HAKOH MPOTEKa ofpel)eHor JyKer BpeMeHa,
IITO C€ YECTO CBPCTaBa y CIEMEHTE ratio legis-a 3acTapelioCTH, 10 JIOTH-
1 CTBapH mpowm3ia3u u MoryhHocT 3a yemnrhe cyicke 3a0my/e, OMHOCHO
YOIIIITE, TPELIKe OpraHa MOCTYIKa, Ia CE U TO MOXKE CMaTpaTH pa3jioroM
32 TIOCTOjarbe 3aCTapesIOCTH KPUBHUYHOT TOHCHA Y KPUBHYHOIPABHOM
CUCTEMY IPaBHUX J[P)KaBa.

V Haioj TeopHju ce UCTUYE [a je 3acTapesiocT ,,ylula y KpUBHYHO
npaBo W3 MHOrux pasnora“,'’ ma ce tako HaBomu: ,,Om Hajcrapujer ap-
ryMeHTa OeckpajHe MohM BpeMeHa Koja cBe OpHIle M Memha y CBHM 00-
JacTHMa TpaBa U y CBako 100a, ryOMTKa J0Ka3a (3acTapesiocT KpUBUY-
HOT TOWEHa), TYOJbea ocehaja ocyme kon omreheHor U yCIocTaBbama
paBHOTEeXe y omHocuMma u3Mel)y yumHHMoma W omreheHor, cTBapama
HOBHMX OJIHOCA M CHUTyallMja 4Mja OM TpOMEHa JoBesia 1o mopemehaja
YCTaHOBJBEHOT pefia, a TUME U JI0 Y30y HUBamba jaABHOCTH U PaclipUBamba
cTpacrty, morpede J1a MpaBHU MOpPEIaK MpU3Ha CTambe Koje Iyro Tpaje, 10

HajHOBHjET TyOuTKa CBpXe KazHe™.!!

ApryMeHTH J1a je 3acTapeiocT cama 1Mo ce0u, MPOTHBHA HHTEpe-
CHMa MPaBUYHOCTH, Ka0 U JIa je Taj HHCTHTYT HAueHO Y CYNPOTHOCTH C
UJbEBHMA TeHEepaTHe MPEBEHIIHje, Y MOJCPHOM KPUBUYHOM NPaBy y3MU-

4y Tpea pa3iio3uMa KOju ONpaB/iaBajy MOCTOjambe 3aCTapelIOCTH KPUBUY-
8 Bume o Tome: 3opan Crojanosuh, Kovenmap Kpusuunoz saxonura, Cryx0eHu
acHuk, beorpag 2012, 296.

 Bume o Tome: 3opan Crojanosuli, Kpusuuno npaso, W, Ioaropuma 2008,
352.

19 Byme o Tome: Mapunka Lernnnh, 3acmaperocm y xpusuurnom npagy COPJ,
HeoOjaBJbeHa Marucrapcka tesa, [IpaBuu ¢axyarer Yuusepsurera y beorpany, beorpan
1980, 33.

"' Mapuuxa Lernuuh, ,,MucturyT 3actapenocty y Kpusnarom 3akornky Cpouje®,

Bpanuu  waconuc 3a npasny meopujy u npakcy Adsoxamcke xomope Cpbuje 2/20006,
32 33. (Llutmpana ayTopka cBoje H3larame Oasupa Ha ydemnma Berner a, Mayer a,
Dombach a. Leoning a, von List a i Lorenz a.)
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HOT 1"0H>€H>a,12 HaKoO 3aucTa HI/Ije CIIOPHO Ja OHa y NpakKCH, 4€CTO MOKE
Ja 6}72[6 HE CaMO CyNpOTHa MNpaBUYHOCTH, Beh ce Tume JAUPCKTHO MOXC
IMKOAWUTHU UHTEpECHUMa omtehenor KPpUBUYHUM [ICIJIOM.

3. BACTAPEJIOCT KPMUBUYHOI TOBEKBA YV YIIOPEJHOM
[TPABY

Kao mro je Beh nennMuvao 00janrmbeHo Y IPeTXOIHIM H3JIarambuMa,
BehrHa yropeHOIpaBHUX KPUBUYHOIIPABHUX CUCTEMA Y KOHTHHEHTAIHO]
EBpomnu, Ha penaTuBHO cianyaH HauuH Kao U y CpOuju mo3Haje MHCTH-
TYT 3aCTapesoCTH KPUBUUYHOI TOBEHA, a JaHAC j€ BEOMa PETKO Jla HEKO
KPUBHYHO 3aKOHOABCTBO YOILITE HE MMO3Haje MEXaHHW3aM 3acTapesioCTH
KPUBHYHOTI TOHCHA.

Onpehene pa3nmke ce, Ka0 W WHaUe y TOTIENy MHOTHX IPYTHX
acmexara, MOTy YOUHTH U3Mel)y THTMYHUX KOHTHHEHTAITHO-€BPOIICKUX U
AHTIIOCAKCOHCKHUX KPWBUYHOIIPABHUX MOJIENA, IMTO je Moryhe peraTHBHO
CyMapHO miycTpoBatu npumepumMa u3 Hemauke n CjenumeHnx AMepud-
kux Jlpxasa.

3.1. 3acTapenocT KpUBHYHOT TOHEHA Y HEMAaYKOM KPUBUYHOM IIPaBY

3acTapenocT ce y HeMauKoM KPHUBHYHOM IIpaBy, CIMYHO Kao ILTO
je To n'y Cpbuju, perynuie ogpendama Kpusnunor 3akonuka (StGB), Te
ce IO TPaBWITY, TOKTPUHAPHO U Y JEJIHOM ,,IIKOJICKOM CMUCIY™, MPETeK-
HO o0jammaBa y yIIOeHUITMMa KPUBUIHOT MaTeprjaiHor mpaBa. Kaga je
ped o yIOCHUIMMa KPUBHYHOT MPOIECHOT MpaBa, 3acTapeiocT KPUBUY-
HOT TOHEHha Ce MPETEKHO e(PUHHIIEC Ka0 KPUBHYHOIPOILIECHA ,,CMETHa™,
OIHOCHO ,,JIpenpeKa’, a y ey HeMauke KpUBHYHOIIPOILIECHE TEOpHje ce
W3HOCH M CXBaTame O ,,MIO3UTHBHUM M HETaTUBHUM MPOIIECHUM IMPETIO-
craBkaMma‘“* (positive und negative Prozefsvoraussetzungen), TIpu 4eMy ce
MOJI HETaTUBHUM TPOIIECHUM MPETIIOCTaBKaMa IMOJpasyMeBajy oHE Koje
NIPE/ICTaBIba]y ,,IIpeNpeKe 3a KPUBUYHOT TOWEHE, IIe u3Melhy ocTalor,
Clajia ¥ 3aCTapesioCcT KPUBUYHOT TrOmeHba.

Hcto kao 1 y cprickoM KpUBHYHOM MPaBy U Y KPUBHYHOM 3aKOHO-
JaBcTBY Hemauke pasiuKyjy ce 3acTapenocT KPHUBHYHOT TOH-EHa, Kaua
ce 3a KOHKPETHO KPHBHYHO TOH-EH-E BHIIE HE MOXKE peaju30BaTu ,,Kpu-
BuuHH miporoH” (§ 78 Strafgesetzbuch) m 3acTapenocT U3BpIICHA Kaz-
HE OTHOCHO KpUMBHYHE CaHKIHje, KaJa ce KPUBHYHA CaHKIHMja BHIIE HE
Moxke m3BpmaBatu (§79 Strafgesetzbuch), mTo 3HaYM ga ce oBa npyra

12" Bumwe o tome: 3. Crojanosuh (2012), 296.

13 Claus Roxin, Strafverfahrensrecht, Verlag C.G.Beck, Miinchen 1998%,
163-164.
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BpCTa 3aCTApCyoCTH, ,,00JHOCH CaMO Ha YYHWHHOLIA KOjI/I je 34 KPpUBUYIHO

JIEIT0 TIPAaBHOCHAKHO ocyhen.!

Melhytum, 6e3 003upa Ha ,,[ITKOJICKO-IOKTPUHAPHY  CUCTEMATHKY,
Tj. CBPCTABAE 3aCTAPEIIOCTH MPETSIKHO Y CAAPKa] YIIOCHUKA KPUBUIHOT
MaTepHjaTHOT TIpaBa, 00jalImkhemha OCHOBHE CallpiKUHE 3aCTapeNIOCTH Ce U
Yy HEMa4Koj KpUBHYHOIPABHO] TEOPHjH YIIIABHOM OIHOCE Ha HEHY Kpu-
BUYHONPOYECHY CYumuHy, OJHOCHO HENOCpeOHH edeKaT 3acTapesocTH
CTPUKTHO y KPUBUYHOIIPOIIECHOM CMHUCITY.

Y HeMaukoj KpUBHYHOIIPABHO] TEOPHjU CE€ HAPOUHUTO UCTHUE Ja Tpe-
0a pa3uKoOBaTH OCEOHE NPemnocmasKe KaxiCrougoCmu Ol NPemnocmas-
KU 30 KPUBUUHO 20Fberbe, KA0 U O OHUX MPETIIOCTABKH KOje MPEACTaBIbajy
npenpeke 3a KpUsU4HO 20tverbe, TIOMYT Ha MPUMep, M30CTaHKa Ipejyiora
3a KPUBHYHO TOImEHe (KaJa ce 3a HeKa KpUBHYHA Jiefla KPUBUYHO TOHU
caMo Io mpeyIory omrteheHor), Wik 3acTape’IoCTH KPUBHYHOT TOHBCHA,
KaJa Cy y MHUTamy OKOJHOCTH ,,BaH CBHUX OMTHHX O0e€liekKja KPUBHIHOT
Jena‘ u HeBe3aHo ca KaxmuBomhy*, Beh ce THUy ,,JOMYIITEHOCTH KPH-
BUYHOT romerma’.!’ ¥ mperxoqHoM TekeTy je Beh o0jalimeHo CXBaTame
HeMa4Kke Teopuje o ,,IBOCTpyKoj mpupoau’* (Doppelnatur) 3actapenoctu
KPUBHYHOT TOHEHA, KA0 MPAaBHOT WHCTUTYTA KOjU TOJjEJHAKO MpUIana
KaKo KPHUBUYHOM MAaTEPHjaHOM TaKO M KPHBUYHOM MPOIIECHOM Ipasy.'®

[Topen onpehuBama pokoBa 3acTaperaoCcTy ¢ 003UPOM Ha ariCTPAKTHY
TEXHUHY KPUBUYHOT JIeJia, MITO y MPAaBHO-TEXHUYKOM CMHUCITY MPEICTaBIba
OCHOBHY 0Jipe/i0y KOja C€ OJHOCH Ha 3acTapesioCT KPUBUYHOT TOHCHA,
onpendamMa HemMadkor KpWBHYHOT 3aKOHMKa Ce MOCEOHO perynuile He-
KOJIMKO JIDYTHX PEJICBAHTHHX IMUTama MOBE3aHUX ca 3actapesonny Kpu-
BUYHOT TOBCHA, a4 KOja Cy Y HEMayKo KPUBHYHO 3aKOHOJABCTBO yBEACHA
HAaKHAHO Y OJHOCY Ha W3BOpHY oxmpendy § 78 StGB,'’ koja perymuiie
POK 3acTapelioCTH KPUBUYHOT romema. Ty cmamajy: 1) moderak 3acrape-
JIOCTH KPUBHYHOT TOHEHa, 2) MUPOBAkE POKA 3aCTAPENIOCTH KPUBUYHOT
TOBEHha, T€ 3) MPEKH]l 3acTapeBamba KPUBUYHOT TOHEHhA.

14" Bumwe o tome: Adolf Schonke, Horst Schroder (1eo koMeHTapa Koji Cy muca
mu W. Stree u D. Sternberg  Lieben), Strafgesetzbuch ~ Kommentar, Verlag C.H.Beck,
Miinchen 2001, 1036 1037.

15 Johannes Wessels, Werner Beulke, Strafiecht  Allgemeiner Teil ~Die Straftat
und Ihr Aufbau, C. H. Miiller, Heidelberg 200333, 53.

16 C. Roxin, 1055 1056.

17 To ce ounmmenHO MOXE YOUHTH H3 IPHMEHCHE 3aKOHCKE CHCTEMATHKE, C 00
3UpPOM Aa ce pagu o napacpagpuma (§§) 78a, 786 u 78u StGB, xoju Cy, WITO c€ BUAM
n3 xopuithema crosa abeyede y OTHOCY Ha MCTy OpojuaHy O3HAKy OCHOBHE 3aKOHCKE
onpenbe, a To je § 78 StGB, koja ce oqHOCH Ha POKOBE 3aCTapeNIOCTH KPUBHYHOT TOMmHEHa
(Verjihrungsfrist), y Hemauku KpuBHYHH 3aKOHHK YBEIICHH TEK KacHH]e.
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3.1.1. Poxosu 3acmapenocmu y Kpusuunom 3axonuxy Hemauke

PokoBu 3acTapenocTtu cy y HeMadkoM KpHBHYHOM 3aKOHHKY, CITHY-
HO Kao u y cprckom K3-y, onpeljeHn mpema ancTpakTHO] TEKWUHH KpH-
BUYHOT JIeNia Koje je y MUTamy, Tj. C 003UPOM Ha Ka3Hy Koja je 3aKOHOM
MpOTHCcaHa 3a KPUBUYHO JieN0. Ty Kao U y JAPYruM CaBpeMEHHM KpUBHUY-
HUM 3aKOHOJaBCTBMMA BaXKH OTIIITE MIPABUJIO Ja j€ POK 3acTapesoCTH Ha-
YeJTHO JY’KH, IITO je TeXe KPUBUYHO JIEJI0 O KOjeM Ce pajiul.

Pok 3acTapenocTy KpUBHYHOT TOBEHA je mpudecem TOAMHA Kanua
ce paay O KPUBUYHUM JIeIMMa 32 KOja je MPOMHCaHa Ka3Ha JOKUBOTHOT
3aTBOpa (OCHUM Kaja ce pajy 0 KPUBUYHUM JerMa 3anpehieHuM ToM Ka3-
HOM, a YHj¢ KPUBUYHO TOWHCHC M3Y3ETHO HE 3acTapeBa), ogadecem TO-
JIUHA y TIODNIeAYy KPUBUYHUX Jeiia 3anpeheHuX Ka3HOM Of NPEKo JeCeT
TOJUHA, decem TONMHA y OJHOCY HA KPUBHUYHA JIeNa 3a KOja je Mmporwuca-
Ha Ka3Ha TeXa O MeT TOWHA, nem TOJAHMHA Y Oy KPUBHYHUX JeNia
Koja cy 3anpehieHa Ka3HOM MPEKO jeHe TOIUHE 3aTBOPa, a J0 MET ToJNHA,
JIOK y TIOTIENY OCMANuX KpusuuHux 0eid, poK 3acCTapelioCTH KPUBUYHOT
romeha u3HocH Tpu rogune (§ 78, Abs. 3 StGB).

W wHaye, MpUIMYHO CKIIOH JETaJbHO] MPaBHO-TEXHUYKO] perylia-
THBH, KOja HEKala CKOpo ,,lIpea3u y HernoTrpebaH ¢opmanuzaM™, Hemad-
KM 3aKOHOJaBall cMaTpa MOTPeOHHUM CTPUKTHO O0jallllbere Ja Ce POKO-
BU 3acTapenocT onpelyjy HCKIbYYHBO IMpeMa MpONUCAaHUM Ka3Hama 3a
onpeheHa KpuBHYHA Aefa, Tj. Y HoceOHOM aeny KpuBuYHOT 3aKOHHMKA,
Te JleTajbHO O0jammaBa Ja ce Tako Ae(UHHCAHW POKOBU 3aCTapeNOCTH
KPUBHYHOT TOWEHba, onpel)yjy camo, Tj. HCKJbYYHBO MpeMa Ka3Hama Koje
cy ,,3anpeheHe” y 3akoHy 3a ofpeheHa KpMBHYHA Jeja M HE3aBHUCHO Of
MOTYNHOCTH 3a MOOIITpaBamke WK yOlaxaBame Ka3He, OMHOCHO 0e3 00-
3Mpa Ha 3aKOHCKE MOTYNHOCTH 3a KaXKiaBawme y Moriey MoceOHO Tell-
KHX CIIy4YajeBa, OIHOCHO Mame TEIIKHX CIy4ajeBa, KOjU Cy MPOIMUCAHU Y
ommmreM aerny KpuBmunor 3akonuka (§ 78, Abs. 4 StGB).

HcTo xao ¥ cprickoM KPUBUYHOM TIpaBy ¥ y HeMaukoM KpuBu4aHOM
3aKOHMKY je IPOINUCAHO J1a OHJa Kaja npohe deocmpyko épeme Of OHOTa
KOj€ je 3aKOHOM ITPOIIMCAHO 32 3aCTapesIoCT KPUBHYHOT TOHEHha y OTHOCY
Ha ozipeleHy KaTreropujy KpUBHYHHX Ji€JIa, HACTYNA ancolymHa 3acma-
penocm, C TUM J1a Kaja ce pagd O POKY 3acTapesiocTH Koju je kpahu on
TPpH TOAWHE, TOTPEeOHO je Aa mpohy HajMame Tpu romuHe (§ 781, Abs. 3
StGB). To 3Ha4M J1a ce Tako, MpeMa UCTOM MIPAaBHOM MEXaHHU3MY, OAHOCHO
HCTOBETHOM KPHUTEPHUjyMy KakaB MOCTOjU y CPIICKOM KPHUBHYHOM 3aKOHO-
JIABCTBY M y HEMAauyKOM KPHBHUYHOM IIpaBy MOHMIITaBa e(eKar MpeTXo-
HUX MPEKHJa 3acTape’oCTH KPUBUIHOT TOHEHA, 10 KOjUX je eBEHTyaTHO
JOILLIO.
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3.1.2. Odpehusarve mpenymxra 00 Kojee 3anoyurbe MoK poKa
3acmapenocmu KpUuUYHo2 20Ferd Y HeMAayKoM
KPUBUYHOM 3AKOHOOABCMEY

3acrapeBambe KPUBHYHOI romema y Hemaukoj 3amouume 4uM je
KPUBUYHO JIETIO JOBPIIIEHO, OMHOCHO ,,JJOKpajueHo’ (Beendigung), a ako
HOCJIeINIa KPUBUYHOT JieNla KOja MpeCTaB/ba BEeroBo OMTHO olOenexje,
OTHOCHO crazia y eneMmeHnTe 6uha kpuBuaHOT nena (7Tatbestand), Hactynn
TEK KaCHHjE, POK 3aCTapeIOCTH KPUBHYHOT TOBCHA TIOYHIGE Ol TPEHYTKA
Kaja je HacTymwia nmociequina (§ 78a StGB).

Jlakie, OCHOBHO mpaBWwIO y ofpehuBamy MOMEHTa O] KOjer 3a-
MIOYHILE JIa TeUe POK 3acCTapelioCTH ce THYEe BpeMeHa JOoBpIIema (,,J0-
Kpajuema’) KpUBUIHOT JIejIa, a ToceOHa MmpaBujia Ce OMHOCE Ha T3B. IIO-
cinenudHa KpuBW4Ha nena (Erfolgsdelikten), xama je pereBaHTHO BpeMe
HacTymarma mocneanie (Kao IITo je TO Ha MpUMep, Cliydaj ca KpUBUIHUM
JISJIOM HENO3BOJBCHOT Tpekuna TpyaHohe — Schwangerschaftsabbruch,
KOJI KOjeT ce Kao pejeBaHTaH MOMEHAT y3MMa TPEHYTaK Kaja je HaCTyIH-
Jla CMPT INI0MA), T€ HEeKE Npyre CUTyalldje Kajaa je TPeHYTaK HacTylama
MOCTIETUIIE PEeBaHTaH, MOMYT KPUBHYHHX JieNia Koja Cy KBalH(UKO-
BaHa IOCJEAWIIOM, Tj. OHUX JeNWKaTa YMju TeKW OOMHIM HacTajy 300T
HacTynama onpehene Texe mnocnenune (erfolgsqualifizierte Delikte),
y morieny KOjux ce y HEMadkoj TeOpHju objallmaBa Jla UCTO MPaBHIIO
KOj€ C€ OIIHOCH Ha KpMBHMYHA Jiejia KOJ KOjUX je HacTymname oapeljeHe mo-
cIenuIle eIeMEeHT HBUXOBOT Onha, BaKM M Y OBAaKBHUM CHUTYyalldjaMa, TIpH
4eMy ce ,,HUIITa He MEHha HU Kajla MOCIenIa Koja KpUBUYHO JIENI0 YHHU
TEXUM, HACTYIH TEK HAKOH IITO je 32 OCHOBHH JACIHMKT Beh HacTymuiia

3acrapenoct.!®

VYV HeMaukoj KpUBHUYHOINPABHO] TEOpPHjH ce€ YyoOWYajeHO IpaBU
3HauajHa pa3nuka u3mMely ,ucnymema aena’ (Vollendung), mon xojum ce
HE MoIpa3yMeBa caMo J1a je YUYMHWIAL Ipely3UMamkeM palbe KPUBUIHOT
Jena ,,0cTBapuo CBOjy Hamepy“, Beh na cy ocTBapeHa, Tj. UCIyHEHA U
cBa OuTHa obeJieXja KOHKPETHOT KPUBUYHOT JieNa, OMHOCHO ,,CBE Kapak-
tepuctuke ouha xpuBuuHor nena“ (Tatbestandsmerkmale), on noBpiema
(OyxBanmHo — ,,JOKpajuema’™) KpHBHYHOT gena (Beendigung), xoje
NpeAcTaBba T3B. MaTepPHjajHO HCIYHEHE KPUBUUHOT Aena (materielle
Vollendung), xoje Hekana HacTyma 3ajelHO C WCIYHCHEM Jeia, Tj. HC-
TOBPEMEHO ca KHUM, a y HEKHM CHTyaldjamMa KacHHje, IITO OHJa MMa
3Hauaja 3a pauyHame TPEHYTKa O KOjer IMOUYMibe Ja Teue POK 3acrape-
JIOCTH KPUBHUYHOT romerba.!” Takas je ciiydaj Ha mpumep, ca KpUBUYHHM
JeuMa Koja MMajy T3B. UTEPaTUBHY CTPYKTypy cBor Ouha, rae cnanajy
TPajHH JCIUKTH WM JBOAKTUBHA KPUBHYHA JieNla, KA0 M KPUBHYHA Jienia

18 A. Schénke, H. Schroder, 1022 1023.

19 Bume o Tome: Hans Heinrich Jescheck, Thomas Weigend, Lehrbuch des Stra
frechts  Allgemeiner Teil, Duncker & Humblot, Berlin 1996°, 517-518.
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Koja 00yxBarajy BHIIE MMOjeMHAYHNX akara.”’ YBeKk KajJa ce paju O Tak-
BUM CHUTYyallMjama, Tj. CIIy4ajeBHMa KaJia ce€ KpUBHYHO JIEJI0 CMaTpa JI0Bp-
meHuM (,,JIOKpajueHuM "), y HEKOM KacHHUjeM TPEHYTKY OJ OHOT Kaja ce
CMaTpa’o ,,ACIyBEeHUM , O] TOT KaCHHUjer MOMEHTA TIOYHbE Ja TeUe POK
3aCTapesioCTH KPUBUYHOT TOMCHbA.

3.1.3. Muposare poka 3acmapenocmu KpUSUUHOZ 20Herbd

MupoBamwe (Ruhen) poka 3acTapelloCTH KPUBHUYHOT TOHBEHA CE Y
HEMa4YKOM KPWUBUYHOM IpaBy CBOAM HAa MEXaHMW3aM KOjH j€ CYIUTHHCKH
UCTOBEeTaH 00YCTaBH 3aCTapeIOCTH Y HallleM KPUBUYHOM IpaBy. ¥ OIHO-
Cy Ha peJIATHBHO YOIIIITEHO Je(UHNUCAH Pa3Jior 3a 00ycTaBy TOKa 3acTa-
PENOCTH KPUBUYHOT TOHEHha y CPIICKOM KPUBUYHOM TPaBy, MUPOBAmbE
POKa 3acTapesiocTH y HEMayKOM KPHUBHYHOM IpaBy, c€ TEMEJbH Ha HU3Y
TaKCaTUBHO HaBeIEHHX pasiiora (4ecTo u (Ipe)OonmHrpHO JePUHUCAHUX ),
0]l Kojux je BehrHa y CYIITHHU MPOLECHO-IIPABHOT KapaKTepa.

Jlo MupoBama poKa 3acTapesioCTH KpUBUYHOT Tomemha y Hemaukoj,
JIOJTa3HM Kajia ce pajy O HEKOJHMKO OIIIMOHO MPONHCaHUX cHTyarwja (§
786 StGB), mTO ce CBOIM Ha CliydyajeBe Kaja 3acTapeBame, OMHOCHO POK
3acTapeBama/3acTapesioCT KPUBUYHOT TOWEHA HE TeYe JIO HACTYMama
olpeheHOr MOMEHTa, OAHOCHO y oxapeheHOM mepwonmy, Tj. JOK Tpajy
ofpeleHe y 3aKOHY TPONKUCAHE OKOJHOCTH.

3acTtapenocTu Mupyje y ciaenehum curyarujama: 1) mo HaBpIeTka
0CaMHAeCTe TroJIiHA KHUBOTA JKPTBE HEKUX KPUBUYHUX JIeJIa IPOTHB TIOJI-
He cno0oze,?' 2) TOKOM Meprosa y KOjeM KPUBUYHO TOMBEHE HE MOXKE Ja
3allovHEe WJIM HE MOXKE JIa C€ HAaCTaBH, IITO CE HE OJHOCH Ha CIy4YajeBe
KaJla KpUBUYIHO TOWmCH-¢ HHje Omito moryhe 300r HemocTojama mpeiio-
ra 3a KpUBUYHO T'OICHE, OBNAIINCHA WM ONTYXHOT akTa (3axTeBa 3a
KaXaBame); 3) Kajla ce KpUBUYHO TOHEHE HE MOXKE TIPEIy3eTH Y OTHO-
Cy Ha JIMIIE KOje UMa MPaBo UMYHHUTETA, Tj. KaJia ce paJivi O YiaHy caBe3He
CKYIIITHHE WIH YJaHy 3aKOHOJABHOT OpTaHa HEeKe Off JIpJKaBa Koje Ccy Y
cacraBy CaBe3ne PenyOnmuke Hemauke, a kaga 3actapeBame MUpYje: a) o1
JlaHa Kaja Cy JPXKaBHO TY>KWJIAIITBO WM JPYTH JIPKABHH OpPTaH, OJHO-
CHO TIOJTUITH]a Ca3HAIM 3a KPUBHYHO JCJIO M YIMHHOIA U 0) O JaHa Kaja
j€ TIPOTUB YYHMHHUONA MOJHET ONTYKHHU aKT WIIM 3aXTEB 32 KaXKIHaBambe Y
CKJIay ¢ TIpaBHJIMa 3aKOHHWKA O KPUBUYHOM ITOCTYTIKY, Ka0o M 4) aKo je
TOKOM BpEeMEHa Y KOjeM je TeKao POK 3aCTapesiOCTH JIOHETa MPBOCTEIICHA
npecyna, Kajga poK 3acTapeBama MUpYje JIO NMPABHOCHAXXHOT OKOHYAHa
KPUBUYHOT TOCTYITKA, OCHM YKOIHKO C€ PajJii 0 TOCEOHO TEIIKOM CIydajy
KPUBHYHOT JIela y TOIIEeNy KOjer je 3aKOHOM IpormcaHa MoryhxHoct

20 1pid., 517.

2l Pagu ce o KPUBUYHHUM JIeMa MpomucaHuM oapendama §§ 176 mo 179 StGB,

rae cranajy: 1) cekcyanHa 310ynoTpeda Jere, 2) CHIoBame, 3) ceKcyanHa MpUHyaa, Te 4)
CEeKCyallHa 3JI0ynoTpeda JIMIa HeCIOCOOHHX Aa MpYysKe OTIOP.
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MOOIITpPaBamba Ka3He 3a BHIIEC Of IMET roAxHa, MOoA ycJIoBOM Aa je Beh
3amo4e0 INIaBHHU MOCTYHaK Hpej 3eMajbCKUM CYIOM, a Kaja ce MocTyma
U3Y3€THO, TaKO /12 POK 3aCTapesIOCTH MHUpYje O TPEHYTKa 3alloudbarba
[JIaBHOT TMOCTYIIKA.

3.1.4. Ilpexuo moka 3acmapenocmu KpUSUIHO2 20rerad

HcTo xao y CpICKOM KPHUBHYHOM IPaBy U y HEMauKOM KPHUBUY-
HOM 3aKOHOJABCTBY C€ IPEKHUI 3aCTapesOCTH KPUBHUYHOTI TOHEHA CBO-
I Ha ,,IOHHIITaBambe e()eKTa MPETXOAHO MPOTEKIIOr BpEMEHa, Tako J1a
HacTylameM MPeKH/a 3aCTapesoCTH, OHAa TIOYHIbE TIOHOBO Ja Teue.

3a pasnuKy oA pazjora 3a NPEeKUI 3acTapeloCTH KPUBUYHOT
romema y KpuBnunom 3akonuky Cpouje, koju cy oapeleHn Ha jenaH pe-
JATHBHO YOIIIITEH HAYHMH, Y HeMadyKkoM KpHBHYHOM 3aKOHUKY CY Pa3iIo3u
3a TIPEKUJI 3aCTapeIOCTH KPUBHYHOT TOBEHa MPOMTUCAHN YUTABUM HHU30M
TakcaTUBHUX (OpMyJIaliija, Koje Cy IPETEeKHO MPOLECHO-TIPABHOT Kapak-
tepa (§ 781 StGB) m kojuxX WMa 3HATHO BUIIIE HETO Takohe TaKCaTHBHO H
JUMUTATUBHO JIePUHUCAHUX HEKOJIUKO Pa3iiora 3a MHUPOBALE 3aCTapelio-
CTH.

3acrapeBame KpUBHYHOTL TOEHba Ce MpeKua clienehnm pagmama:
1) npBUM caciaylIameM OKPUBIJHEHOT, 00aBEIITaBAalheM OKPUBJHEHOT Aa Ce
[IPOTUB Hera BOAW MCTPAKHHU IOCTYIAK WM M3JaBameM Hapenode pa ce
OKPUBJBCHU Cacilyllla, OHOCHO Ja Oyne o0aBelITeH Aa ce IPOTUB Hera
BOJIM HCTPAKHU IOCTYyNaK, 2) CBaKMM CacCIylIameM OKPHUBJHEHOT Off
CTpaHe cy/a WM U3aBambeM Hapenoe Ja OKpUBIbEHH OyZe CYICKHU caciy-
mrad; 3) CBaKMM aHT2XOBambeM BEIITaka Koju je oapeheH ox crpaHe cyna
WIN OPXKABHOT TYXKHOLA, YKOJIUKO jé OKPHBJbEHH HPETXOIHO CAaCIyLIaH
WA 00aBellTeH Ja je MOKPEHYT UCTPaXHH TOCTyMaK; 4) cBaKOM OJTy-
KOM Cyla O NPHUBPEMEHOM OXy3MMamy IpeaMmera (3aIUIeHH INpeaMeTa)
WK HapeJ0OM 3a MpeTpecame I Hapea0oM cyla KOjoM ce TpojyKaBa
BaXXCHE TUX HapenOH; 5) JOHOIICHEM OIJIyKe O onpehuBamy mpuTBopa
OKPUBJHECHOM (UCTPaKHOT 3aTBOPA), WK OAJTYKE O IPUBPEMEHOM CMEILTA]y
OKPUBJBEHOT WJIM OJJTYKOM CyJa KOjOM ce MPOIyXaBa BaKEHE TAKBUX OJI-
JyKa; 6) MOJHOIIEHEM ONTYXHOT aKTa AP>KaBHOT Ty>KHOLA (JaBHE ONTYX-
0¢); 7) oTBapameM IJIABHOT MOCTYIKA; 8) CBAKUM 3aKa3WBamkEM IJIABHOT
nperpeca; 9) JOHOUIEHEM OJUTyKe O KaKibaBamwy WIH JIpyre OJUIyKe Koja
oarosapa npecynu; 10) CyIcKkoM OITYKOM O HpUBPEMEHOj 00ycTaBU MO-
CTynKa 300T OICYyTHOCTH OKPHBJHEHOT, KA0 U CBAaKOM OIJIYKOM Cyda WU
JIpXKaBHOT TY)KHOLIA JOHETOM TOKOM TakBe 0OyCTaBe MOCTYIKa, T€ CBUM
panmaMa Ipery3eTuM paay yTBphuBama OOpaBUILTA OKPUBJEEHOT MU C
nmnibeM 00e30ehrBama mokasa; 11) ommykoMm cyma o IpuBpeMeHOj 00ycTa-
BU TOCTYTIKA 300T HECITOCOOHOCTH OKPHBJHEHOT Jla YYECTBYje Y KpUBHUY-
HOM TOCTYIKY, Ka0 ¥ CBAaKOM HapeAOOM CyAa WK AP:KAaBHOT TYXKHOIa J0-
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HECCHHUM HAKOH OJTyKe O MPUBPEMEHO] 00yCTaBHU MOCTYIKA U Y MOCTYII-
Ky MPEUCIUTHBAbA MPOIIECHE HECTIOCOOHOCTH OKPHUBJBEHOT; 12) cBakoM
CYACKOM paJmkOoM Koja je yeMepeHa Ha W3BPIICHE HEKE UCTPAXKHE padrhe
Y UHOCTPaAHCTBY

3.1.5. Kpusuuna oena y noenedy Kojux KpusuyHo 2otvberbe He 3acmapesd

OnpelheHa KpUBHUYHA JieNa Cy U3 KPUMUHATHO-TIONIUTHYKUX, alld U
HEKWX APYTUX paziora, y Hemaukoj uzyzema 00 3acmapesarsa. Ty crianajy
JIBE KaTeropHje KpUBUIHUX Aema: 1) ommra Kkareropuja, koja je y Hemaukoj
Ha W3BECTaH HAYWH ,,TPaJHMIMOHANHA U KOja je peryincaHa HeMauyKuM
Kpusnunnm 3akoHHKOM (StGB), K20 OCHOBHMM H3BOPOM KPHBHYHOT TIpa-
Ba Hemauke, a e cmajga Temko yOuCTBO,?> Te 2) moceOHa KaTeropwja,
KOja je peryiaucaHa jeTHUM CHeH(PpHIHIM CROPEOHUM U3B0POM HEMAUKOZ2
KpusuyHoz npasa, TAe cuanajy oapehena melhyHapomHa KpHUBUYHA Jiena,
nponrcada MelyHapoaHuM KpuBHYHUM 3akoHHKOM Hemauke (VStGB),?
a to cy: renouun (Volkermord), 3mounn npotuB woBedHOCTH (Verbrechen
gegen die Menschlichkeit) w patuu 3nounnu (Kriegsverbrechen).*

Ratio legis He3zacTapeBama Temkor yoncrsa y Hemaukoj je kpu-
MHHAQJTHO-TIOJIATUYKOT, alli ¥ €TUYKOI KapakTepa, Te Ce 3acCHHBa Ha Ha-
YeJTHO] MJEjH J1a KPUBUYHO TOHBEHE 32 OCHOBHO ,,KalTUTAIHO KPUBHYHO
JIeTI0 TIPOTHB KHUBOTA, He OM Tpebao HUKajaa a OyJe UCKIbYYEHO CaMo U
UCKJbYYHBO 300T MPOTEKa BPEeMEHa.

22 Temko yGHCTBO, KOje TepMHHONOMKH (Mord), onrosapa u3pasy ,,yMOPCTBO,
KOjU He IIOCTOjU y HallleM IO3WTHBHOM KPHBHYHOM IMIpaBy, C€ y HEMaukoj] TEOpHUjH
oljanmaBa HIEjOM O HEroBOj IOCEOHO] ,,lipexopssuBocTH™ (Verwhrlichkeit), mro mpo
W37a3M U3 MOCTOjamka pas3liora KOjH Ce CBPCTaBajy y TpH rpyme: 1) momue  nuiiaBame
YOBEKa JKMBOTA PaJH MOCTU3ama CONCTBEHOT 33J0BOJHCTBA CAMHM YHMHOM YOHCTBA, LITO
je Heka BpcTa ,,yomnauke noxore* (Mordlust), yOCTBO paiyl 3a10BOJbaBamha CEKCyalTHe
MOXOTe, YOMCTBO M3 KOPHCTOJBYOJba MIIM U3 IPYyTUX HUCKUX M0Oyna; 2) moceOHO omacaH
WM HEYOBEYAH HAYUH U36puierba — yOUCTBO Ha IOIMYKAao Ha4YMH, yOUCTBO Ha CypOB Ha
YUH WK yOHCTBO KOpUIIhemeM HEeKOT OIIITEONACHOT CPEJCTBA; T 3) UMILEHe KPUBUY
HOT JIeJIa pajii OCTU3Aba HeKoe Opyeoe OeNUuKmHo2 Yyuaba YOHUCTBO panu oMoryhaBama
WM TIPUKpHBaba KpUBUUHOT neia. Kapakrepucruke npse u Tpehe rpyne cnagajy y ,,Io
ceOHe TMYHE MPOTHUBIIPABHE KapaKTEPHCTHKE, T€ CE CBPCTABajy Y CyOjeKTHBHE €JIeMEHTE
Ouha KpUBMYHOT JeNa, JOK Cy KapaKTEPUCTUKE APyTe rpyle, 00jeKTUBHU eneMeHTH Ouha
kpuBu4HOT aena. Bume o tome: U. Kindhéuser, Strafrecht  Besonderer Teil I Straftaten
gegen Personlichkeitsrechte, Staat und Geselschaft, Nomos, Baden Baden 2009%, 41.

23 ~Mehynapoaun kpuBu4yHu 3akoHuk Hewmauke™ (Volkerstrafgesetzbuch), je

ycBojeH 26. jyHa 2002 /Bundesgesetzblatt Jahrgang 2002 Teil I Nr. 42, ausgegeben zu
Bonn am 29. Juni 2002/, a crymmmo Ha cHary 30. jyHa 2002. OBuM moceOHUM 3aKOHOM je
HEMauKoO KPMBUYHO 3aKOHOAABCTBO YCKJIal)eHO ¢ npaBuiMMa PUMCKOTr cTaTyTa 0 OCHUBAbY
MelyHapomHor KpUBHYHOT Cya.

24 Bume o tome: Helmut Gropengieler, Helmut Kreicker, ,,National Bericht
Deutschland, Nationale Strafverfolgung viilkerrechtlicher Verbrechen, Band 1 (Hrsg.
A. Eser, Kreicker), Max Planck Institut fiir auslédndisches und internationales Strafrecht,
Freiburg 2003, 374 375.
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Kana ce pamu o ogpehennm mehyHapoqHUM KPHBHYHUM JEIUMa
(reHOIM[, 3JIOYMH HPOTUB YOBEUHOCTH W PATHU 3JIOYUHM), ratio legis
BUXOBOT He3acTapeBamba y HEMauykoM KPHUBHYHOM 3aKOHOIABCTBY j€
3aCHOBaH KaKO Ha KPUMHWHAJIHO-IIOJIUTUYKHUM pas3jio3uma KOjPI Cy HcC-
TOBETHH WJIM BEOMa CIMYHM OHHMMa 300T KOjUX HE 3acTapeBa HH KpH-
BHUYHO TOFCH-E 33 TEHIKO yOHCTBO, Tako M Ha onpeheHnm QopmarHum
mehyHaponHonpaBHUM oOaBe3aMa M TO, IIpe CBera, OHUM obaBe3aMa Koje
Cy mpoucTtekie U3 Pumckor craryra, jep je A0 HBEeroBor cTylama Ha CHa-
Ty, y HemMadkoM KpHBHYHOM 3aKOHHKY, TOpPE] TEIIKOT YOUCTBA, jOIII camo
TeHOIIH]I CTIaIa0 y KaTeropyjy KpUBUYHUX JIeNa Koja He 3aCTapeBajy, Tj. ¥
HOIIely KOjUX HE 3acTapeBa KPUBHYHOT TOHCHE.

3.2. 3acTapenocT KpUBHYHOT TOBEHA Y KPUBUYHOM NIpaBy
Cjenumennx Amepuukux [pxasa

VY 138B. ,,Common law* KpUBHUYHOIIPAaBHOM CHCTEMY, KOjH Ce€ HHa-
4e, cMaTpa BHIIE MPOIECHO OPWjeHTUCAHHUM, CBAKO CE KPHUBHYHO JEIO
CacToju U3 JIBe OCHOBHE HOPMAaTHUBHE KOMIIOHEHTE: C jeJHE CTpaHe, TO
Cy CBE OKOJIHOCTH Ha KOjHUMa CE 3aCHUBAa KPUBHYHOIIPABHA OATOBOPHOCT,
a Te OKOJIHOCTH MPEJCTaBIbajy CIOJbAllhEe 0COOWHE KO/ CBAKOT KPUBHUY-
HOT Jiena (actus reus) WIA NOTHYY U3 YHYTpalllbe cTpaHe (mens rea);” ¢
JIpyre CTpaHe, MOCTOjH TojaM T3B. ,,010paHa’ (defences), koju oOyxBara
CBE OCHOBE HCKJbYyYCHa KPHUBHYHE OATOBOPHOCTH M NPH TOM je Takohe
noBe3aH ¢ oapeheHNM MpPOLECHUM Ipernpekama 3a KPUBHUYHO TOHCHE,
Kao IITO je TO Ha MPUMEp, 3aCTAPEIIOCT, TAKO Ja KPUBUYHO JIENIO TOCTOjU
caMo aKo He er3ucTUpa HEKH OJ THX MCKJbYy4yjyhux ocHoBa.?

VY omHOCY Ha KpHWBHYHO JEN0, OAHOCHO Jell0 Koje OM mHaue (Ia
HEMa THX OCHOBA), OWIJIO KPUBHUYIHO JIEJI0, MOTY C€ HCIIOJBUTH ofpelheHu
OCHOBH KOjU UCKJBYUYjy HETOBO MOCTOjambe. TH OCHOBU KOJH HCKJBYUY]y
MOCTOjale KPUBUYHOT JIeNla, OMHOCHO KPUBUYHY OITOBOPHOCT WIIM KpPU-
BUYHO TOHCHEC KOHKPETHOI JIMIA, OAHOCHO IOTCHILHUjaJHOT YyYHHUOLA
KPUBUYHOT Jiejia, Ha3uBajy ce ,,0mopaHe™ (defenses) v 1MOCTOje y HEKOIH-
KO O0JIMKa, TEOPHjCKU MO/IE/beHUX IpeMa oapeheHum kateropujama:?’

1) onOpaHe 3acHOBaHE Ha HEJOCTATKY KallaluTeTa J1a ce yIYHHH KpH-
BUYHO JIENIO0, TJe cranajy: a) Aeuuju y3pact (infancy), 0) MHTOKCHKAIH]a,
IpU YeMy C€ pas3liUKyjy JOOpOBOJbHA WHTOKCHKAIMja, Kaja Ce IMOCTY-
na CIMYHO Kao INTO je TO KOJ Hac Clly4aj ¢ MHCTUTYTOM CKPHBJbEHE

25 Bume o Tome: Munan kymuh, ,,OnmTy nojam kpuBHaHOT Aena y CjequmeHuM
Awmepuuknm Jlp’kaBaMa  CIMYHOCTH U Pa3iHMKe y OAHOCY HA CPICKO KPHBHYHO IPABO*,
memamcka monoepagpuja: Kasnena peakyuja y Cpbuju, V deo, beorpan 2015, 47 74.

26 Helmut Satzger, Internationales und Europdisches Strafrecht, Nomos, Baden
Baden 2005, 177.

27" John M. Scheb, John M. Scheb 11, Criminal Law and Procedure, Wadsworth &
Thomson Learning, Belmont 20024, 338.
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HeypauyHJbUBOCTH (actiones libere in causa),®® Te HECKpPUB/bCHA HH-
TOKCHKAllMja KOja WMa 3Hadaj KOjU je CIWYaH, OJHOCHO HWICHTUYaH
HEypavYyHJbUBOCTH; B) HEYPauyHJbHBOCT YYMHHOLA Y BpPEMe H3BpLICHA
KPUBUYHOT Jiena (insanity);

2) onbpaHe Koje WCKJbY4Yjy KpUBHUIly 3a Jelo (M3BUHaBajy Ta)
WIH ONpaBIaBajy YMHECHE TAKBOT JeNia Koje OM MHave, OMII0 KPUBHYHO,
TIe cranajy: a) mpuHyna, 0) Kpajima HyXAa, B) MpUCTaHak moBpehenor,
r) mpaBHa 3a0iyla y HEKHM Cly4ajeBMMa,” 1) cTBapHa 3a0iyma Mo
onpeheHnM okoHOCTUMA, 1)) TIOCTOjame anbuja OKPUBIHEHOT;

3) onOpaHe koje orpaBlaBajy ynoTpedy cuie, re Craaajy: a) camo-
onbpana, 0) onOpaHa Apyrux Jinia, B) onOpaHa ogpeheHnx MaTepHjamTHux
BPEIHOCTH, OHOCHO n00apa, rme ce moceOHO MCTUYy — ondpaHa kyhe,
OITHOCHO ,,JIoMa‘‘, Te 00paHa IMOBHUHE;

4) omOpaHe 3acHOBaHE Ha YCTaBHHM HJIM 3aKOHCKHM ITPOITHCHMA,
T7e Clanajy: a) yCTaBHU MMYHHUTET KOjU TOCedyjy ompeheHa mura, 0)
npyre Gopme UMyHUTETa, B) JeNiOBame Hauena ne bis in idem, Te T) 3a-
CTapesIoCT KPUBUYHOT JieJia; Kao U

5) onOpane 3aCHOBaHE Ha MPETXOHOM HEJICTATHOM JIeJI0Batby HaJl-
JIKHHUX OpraHa, rjie Crajajy: a) 3a0pameHo MPOBOLUPake Ha KPHBUYHO
IeNo, Te 0) KPUBHYHO IOHCHE 3aCHOBAHO Ha HEKOM JIUCKPUMHHATOPCKOM
KPUTEPHjyMy Y OJHOCY Ha OKPHBJHEHOT.>’

Ca cranoBuIITa YOON4ajeHe KPUBUYHOIPABHE TOTMAaTHKE y €BPOII-
CKOM KOHTHHEHTAJIHOM KPHBHYHOM IIPaBy, Ka0 M y OIXHOCY HAa KPUBHYIHO
3akoHOmaBcTBO CpOuje, KOHLEIHja 00bpana 3 KpuBu4HOT npaBa CAJl,
Ka0 M YOTIITE Yy aHITIOCAKCOHCKOM KPUBUYHOM MPaBy j€ MPUINYHO HECH-
CTeMaTcKa, YakK U [oMajlo XaoTH4YHa, jep ce He caMO 30MPHO TOBOPH O YH-
TaBOM HH3Y OMTHO PA3IMYUTHX MaTepHjaJHUX KPUBUYHOIPABHUX OCHO-
Ba KOjW MIMajy 3Ha4aj Jla NCKJbYUYjy IMOCTOjalbe KPUBUYHOT Jeja, Beh ce
Ty HaBOAE M HEKH Pa3j0o3 KOjU NPEACTaBIbajy WIM THIIMYHE CMETHE 32
KPUBHYHO TOIBEHE, KA0 IITO je JISjCTBO UMYHHUTETA, JIEJIOBabe Havela ne
bis in idem u 3acTapenoCcT KPUBUYHOT TOHCHA, UK CE Paly O JOKA3HO]
npobnemaruiy, OUIO 1a je y NuTamy 3Havaj aauluja, Ouito 1a ce paau o
NpaBHO HEBaJbAaHHMM JIOKAa3MMa, OJHOCHO HPOTHBIIPAaBHHM paj-aMa Koje

28 Bume o Tome: Munan Mkymuh, ,,HeypadyH/BHBOCT ¥ MHTOKCHKAIMjA y KPH
BuuHOM mpaBy CAJ]  CIMYHOCTH M Pas3iMKe ca HEypadyHJBUBOIINY M CKPUB/HEHOM
HEypauyHJBHBOIINY Y CPIICKOM KpUBHYHOM nipaBy™, HBII  nayka, 6e36ednocm, nonuyuja

arcypHan 3a Kpumunanucmuxy u npaso 2/2015, 1 25.

2 Y CAJL ce IpUMapHO WHCHUCTHpa Ha NPUHLULY ignorantio legis non excusat
(,,ignorance of the law is no excuse), a camo ce y BeoMa JIUMUTHPAaHUM CIy4ajeBUMa
(IWTO je y mpakch U3y3eTHO PETKO), HECKPUBJHEHO] MPABHO) 3a0IyIH, OMHOCHO IMPaBHO]
3a0iyin U3 ONpaBIaHKX pasjiora, IpHaaje 3Hauaj OCHOBA KOjH UCKJbY4yje HOCTOjambe KpU
BUYHOT JIeJa.

30 3. M. Scheb, J. M. Scheb 11, 336-366.
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Cy ACJIOBAJIC KaO0 MPETXOAHH YCJIIOB Yy OAHOCY Ha YUHBCHEC KPUBHUYHOT
Jcia.

3acTaperoct ce nakie, y kpuBuaHoM npaBy CA/J] cmarpa BUgIoM 00-
bpare, KaKo y OJTHOCY Ha KPUBHYHO JIEJI0 Koje Ou Moro Ja Oyne npeamer
KPUBHYHOT MOCTYMKa (0f0paHa Koja UCKIbY4yje MOTYHHOCT MOKpeTama/
Boherma KPUBHYHOT MOCTYIIKA), TAKO M Y HEKOM aKTyeIHOM KPHBHYHOM
MOCTYIIKY, KaJa ce pafu 0 onOpaHu Koja oHeMoryhaBa najee BOheme, Tj.
HacTaBJbamkhe MPETXOMHO Beh 3armo4eTor KpUBHYHOT MOCTYIKa. 3acTape-
JIOCT KPUBUYHOI TOHBCHA HUjE MOCTOjaa y common law cuctemy, Kao
HajcTapujeM u3BOpy KpuBuuHOr mpaBa CAJl, Beh je oHa ,,HOBHja Jeruc-
JaTMBHA Kpearmja‘.’!

VY nexum apxasama CAJl, kao Ha mpumep, y Bajomunry, yomme
HHj€ TPOIHCAHAa 3aCTaPENIOCT KPUBHYHOT TOCHA 32 OMIIO KOje KPUBHYHO
JIeJI0, a HApaBHO y MPAaKCH, a HAPOYUTO KajJa ce pajau O JIAKIIUM JIEIHK-
TUMa, KPUBHYHO TOBEHE ce (PaKTHUKA HE MOXKE pealn30BaTH, OJHOCHO
y TIOTJIe/y TIPEeKpIIaja U APYTUX ,,MAbHUX " IeINKaTa, KpUBUYHU MOCTYTIAK
ce He mokpehe jep ApKaBHU Ty)XKWJIAI] TO HE CMAaTpa HEJIMCXOIHHUM, IITO
u3Mely ocTayor, nmpeacTaBiba U B 3HATHO ,,(IIeKCHOMITHIjeT cXBaTamba
Hayesia 3aKOHUTOCTH Y TUIMYHUM aHIVIOCAKCOHCKUM NPaBHUM CHCTEMU-
Ma, rae 1 00u4aju, OMHOCHO ,,HEMUCAHO MPaBo™, oA oApel)eHNM yCIIoBHU-
Ma Mory na Oymy GopMaHu W3BOp KPUBHYHOT TpaBa.’?

Y Kenrakujy je Takohe, mponucaHo ga KpUBUYHO TOIEIHE 3a TEKE
JIENTUKTE, a TO CY MPAKTUIHO CBU OHU JICJIMKTH KOjU (Ha TpUMep, ca cTa-
HOBHIIITA HAIIET KPUBHYHOT BaKOHOL[aBCTBa) Y VHAuEe CTMajiajy y KPUBHYHA
Jiera (Felony) HE 3acTapeBa, JO0K je POK 3aCTapelIOCTH 3a JIAKIIE JIETHK-
T€, Tj. OHE KOjH O ca CTAaHOBHMIITA HAIIET KA3HEHONPABHOT CHCTEMa OMIH
MpeKpIIaju Wik HeKala YaK v JIAKIIU JACIUKTH 01 BehrHe IpekpIiaja, poK
3aCTapesioCTH KPUBHYHOT TOWEHA U3HOCH jeIHY TOJIUHY.

VY Behunn npkaBa y CAJl mocrtoje ofpelheHa kpuBUYHA Jieia y TO-
mIeoy KOjUX HUKaJa He HAaCTyIa 3acTapesiocT KPUBUYHOT romema. Ty ce
YIJIABHOM Pajy O HAjTEKUM KPHUBHUYHHMM JIEJIUMA IPOTHUB KUBOTA M TEJa,
alli Cy HeKaJa y MHUTalky U CEeKCyalHa KpUBHYHA Jelia,”> HAPOYHUTO Kajaa
Cy BUXOBE XPTBE MaJlojeTHa JIMIa, ONHOCHO aena. Ha npumep, kpuBuy-
HO TOWEHe 3a yOMCTBO HMKaJ He 3acTapeBa Ha AJpacuu, y ApPHU30HH,
Kamudopuuju (rme He 3acTapeBa HU OWJIO KOje APYro KPUBHYHO JETO 3a

31 Daniel Hall, Criminal Law and Procedure, Lawyers Cooperative Publishing &
Delmar Publishers, New York 1992, 272.

32 Bumre o Tome: Muan Ixymuh, ,,Hadeno 3akOHUTOCTH y KPUBHUYHOM IIPaBy,
Ananu Ipasnoz parxynmema Yuueepzumema y Beoepady (Ananu [1®56) 1/2010, 81 84.

33 Cexcyanna kpuBmuna gena (sexual offences), ¢y y CaBpeMEHOM KPHBHYHOM

npaBy CAJl, yriaBHOM AeduHHCaHA KAa0 PasM4UTH OOIHIM ,,CEKCYaIHOT Hamajaa“, mo
MyT Hamajaa Koju YKIbyuyje ,,ieHeTpaunjy™ (assault by penetration), Hanana 6e3 obaBe3He
neHerpamyje (sexual assault), kKao u T3B. ,,00jeKTHBHOT CHJIOBamba, Tj. TOOPOBOJBHOT CEK
CyaJIHOT OfiHOCa ¢ ocobama Koje HeMajy oapel)eHH CTapocHH y3pacT.
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Koje ce Moxke m3pehu cMmpTHa ka3Ha), Konekrukary, JlemaBepy, @mopuan
(Tme ce ocUM KJTAaCHYHOT YOWCTBA, Y KaTeTOPH]y ,,HE3aCTaApUBUX " KPUBUY-
HUX JieJia, CBPCTaBajy M cBa ocTaja KpUBHYHA Jie)ia Koja Cy MPOy3pOKOBa-
na ryouTak xuBota. Tako je y [lopumju, Ajmaxy ut.

Kpusuuno npaso Konopazna Ha mpumep, nponucyje NpuIndHO -
POK Kpyr KpMBHYHHUX Jejla y HOIeny KOjuxX He MOXKe Johu 1o 3acrape-
JIOCTH KPUBHYHOT TOBEHa, A Ty CMajajy: YOUCTBO, OTMHIA, BeJeH3/aja
Te HeKH oOymuu Qancupukara, a yBeK Kaja ce paad 0 THM KPUBHYHUM
JeTMMa, He 3acTapeBa HU KPUBHYHO TOHBCHE Y MONIENy pa3sHuX (HopMu
aKIIECOPHHUX DA/ Y OJHOCY Ha TakBa KpUBHYHA Jeia,** rie cmanajy
— TOKYIIQj TUX KPUBHYHUX JeNa WIM 3aBepa Pajd HHXOBOT BpIICH:A,
WM TIOJICTPEKaBamkbe HA TakBa KpuBHYHA Jena. CIMYHO je Wy ApiKaBH
WNnuHoj, 116 KpUBHYHO TOBCH-E HE 3acTapeBa 3a YOUCTBO MPBOT WIIH JpY-
ror cTerneHa,*® MmokyIiaj youcTsa IpBor CTENeHa, MOACTPEKaBamba Ha you-
CTBO, YOMCTBO M3 HEXaTa U ocTajie oOJIMKe JIMIICHa )KUBOTA, BEICU3/a]Y,
H3a3MBarbe Moxkapa (MabeBHHa), Kao U Heke o0mmke (pancudukoBama.>s

Kao mro je Beh oGjammeno, y muorum npxasama CAJl He 3acTa-
peBajy cekcyallHa KpUBHYHA Jejia Kajia Cy yYHibeHa MPOTUB JIele, OIHO-
CHO JIMIIa KOja HeMajy oapeheHn y3pact, Win ce y OQHOCY Ha TakBa Kpu-

3 ¥V oBOM mormemy ce y THM aMepHUKHM ApKaBaMa y HCTy DAaBaH CTaBIbajy
MOKYyIIaj Ka0 KKIBUBH CTAAMjyM y H3BpLICHY KPUBUYHOr Oena (MO mpaBuiy, Oe3
pa3IMKOBama CBPLICHOI M HECBPLICHOI MOKYIIaja, T€ y3 HPOIUCHBAHE MCTE Ka3HE 3a
MOKYIlI4j Kao W 3a CBPIIEHO KPHBUYHO JIEN0), T¢ OApeljeHH OOIMIM CayuyecHHINTBA, /e
cnanajy 3aBepa (Kao jefHa M3pa3uTo MHPoKa GopMa Cau3BPIIMIAILTEA) U MOJCTPEKABAE
Ha KPUBHUYHO JIEJIO.

35 Y6ucrsa ce y kpununoM npasy CAJl, ¢ 063MpOM Ha OKONHOCTH MOJ KOjiMa je
VUYHIGEHO, a Tpe CBera, mpeMa KPUTepHjyMy CYOjeKTHBHOT OfHOCAa y4uHHOUA (mens rea
KOMIIOHEHTA), [IeJie Ha B¢ OCHOBHE KaTeropuje: a) (Mpea)yMulbajHo YOUCTBO (murder)
u 0) yOHCTBO KOje ce He YMHHU ca (Mpea)yMulbajeM (manslaughter), a koje ce ey Ha:
a) HeBOJBHO (involuntary manslaughter) u 6) BosbHO (voluntary manslaughter).

[pexymunubajHo YOUCTBO je Yy OHHM JpskaBaMa Koje T03Hajy MoJeNy Ha YOHCTBO IPBOT
U JIpyTOT CTEIEHa, yBEeK yOHCTBO NMpPBOT CTENeHa, a Ty ce Hajuemrhe cBpcTaBa M BOJHHO
JIUmaBame kuBota. Ocranu oONUIM NHIIaBamka >XKUBOTA Cy YOHCTBO Jpyror CTEICHa,
Maja y aMepudKoj IpakCH IpaBHa KBalM(QUKampja 4ecTo BHUIIE 3aBHCH O] NOHANIAmba
onOpaHe y KPUBMYHOM IOCTYIIKY, HETO O YTBpPhHEHHX UMHEEHHULA, 1A CE TAKO y OKBH
py crpaHadkor criopasyma (plea barging cucteM), Moxe Hajuyenrhe MOTIYHO CIO0OTHO,
MEHaTH U NpaBHa KBaIU(UKaLHUja.

VYobuuajeno ce n3pas manslaughter, OTHOCHO TakBa BpcTa yOHCTBa (JIMIIaBame >KMBOTA
4OBEKa), KOJ Hac MPeBOAU Kao yOHCTBO (JIMIIaBame )KMBOTA) M3 Hexara, a OHJa ca cra
HOBHMILTA HALIEeT KPUBUYHOT IpaBa, 3By4d BeoMa HEOOMYHO KaJia ce FOBOPH O ,,BOJBHOM
U ,,HCBOJBHOM™ HEXarTy, alld y CTBapH, moj ToM BpcToM youctBa ce y CAJl, cBpcTaBajy
HE caMO OHM OOJIMILIM JIMIIaBamkba J)KMBOTA KOjU Cy KOJ HAc JIMIIABabe XKMUBOTA U3 HeXara
(6uo cBecHor, Omi0 HecBecHOT), Beh W HeKW Apyru oOnuIM yOHCTBa, MOIYT JINIIABAKba
’KUBOTa 4OBEKA YCJe/ I'yOUTKa KOHTPOJIE, CIIMYHO KA0 ILUTO Y HalleM KPHUBUYHOM IIPaBYy,
MOCTOjU YOHCTBO Ha MaX, WM yOMCTBO 3axBasbyjyhn oznpeleHoj MpoBOKAIMjU TTACHBHOT
cy0jekTa uTI.

36 Bume o Tome: J. M. Scheb, J. M. 1 Scheb, 362 363.
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BUYHA JleJla YBOJE MoceOHa NMpaBuiIa y OAHOCY Ha MOMEHAT OTIIOYHAba
Toka 3acTtapenoctu. Ha mpumep, y Anabamu, ocuM yOuCTBa, aJbeBUHE,
dancuduroBama, KPUBUYHHUX [efla HACHJbAa M TEIIKEe TEJIECHE MOBpene,
HE 3acTapeBajy HU CEKCyallHa KPUBUYHA JIeja yYHbEeHA IPOTHB JIMLA KOje
HUje HaBpuiio 16 roguHa, 1ok y Bepmonty, Bammuarrony, [lopuuju, xkao
n y HekuM npxkaBamMa CAJl M KpUBHYHO TOH-CHE 32 TaKBE ACIHKTE 3a-
CTapeBa, ajd POK 3acTapesIOCTH MOYMHE-E /1a Teue TeK O MOMEHTa Kaza
je XpTBa HaBpIiImiIa oapeheHe roguae crapoctu (06uyHo 18, a y HEKUM
IpxaBaMa 16 roauHa) WM O JaHa KaJa je )KpTBa NpHjaBHia KPUBHYHO
JIeJI0, 3aBUCHO O]l TOTa JI0 Yera je mpe JOIUIO, Tj. KOjH je MOMEHaT Ipe
HacTymuo.>’

VY nexum apxaBama CAJl, ocuM yOHCTBa M HEKUX JPYTUX KPUBHY-
HUX JIeJia, Yhje KPUBHYHO TOWmEHE He 3acTapeBa U y BehHU Apyrux ame-
PHUKHUX ApKaBa, HE 3aCTapeBajy Mmopes Tora, HM HeKa crieuuyHa KopyI-
THBHA KpWBWYHA JieJla KOjuMa je HaHeTa IITeTa ,,jaBHUM (prHaHCHjama“
WIN ce paaud O KPUBHYHHM JelMMa Koja cy BHJ ,,3JI0yrnmoTpedbe mMohn
WIN ce OIHOCE Ha ,,[IPOHEBEpY jaBHHX OYIETCKUX CpEICTaBa, 3J0YIO-
Tpebe jaBHMX (OHIOBA W CIMYHE (OpME OHMX KPHBHYHHX Jejia Koja y
KPUMHUHOJIOIIKO-()eHOMEHOJIOIIKOM CMHUCITY TIPEACTaBJbajy BHJ T3B. KpU-
MuHanuTeTa Oenux okoBparHuka.*® Takas je ciydvaj Ha mpumep, y Apuzo-
uu 1 Kanmupopuuju.*

Kana ce pagn o KpUBHYHHMM JelHMMa y TOMIEAY KOjUX KPHBHYIHO
romemhe MPOTEKOM BpeMeHa 3actapesa, y CA/] ce, 3a pa3nuky oz Behune
KOHTHHEHTAJIHO-EBPOIICKUX JpKaBa, TO NMUTAamke HE pellaBa Ha OIIITH
M CHUCTEMCKH Ha4WH, KpO3 yTBphuBame IyXHHE poKa ¢ 003MpOM Ha arl-
CTPaKTHY TSKUHY KPUBUYHOT Jiefia, Tj. IpeMa KpUTEpHjyMy TEKUHE MPO-
nucaHe KaszHe, Beh ce yoOW4ajeHO TakCaTMBHO O3Ha4aBa KOja KpHBHUYHA
Jlea He 3acTapeBajy, Tj. Y IMOMIeAy KOjUX KPUBUYHHUX Jeja KPUBHYHO
TOBEHE He MOXKE J1a 3aCTapH, a OHJA CE y OJHOCY Ha OcCTalla KpUBUYHA
nena neduHunIe oapel)eHn pok 3acTapenocTH WIM Ce M Taja IpaBe n3-
BECHE Tpajialfje, YeCTO Takol)e METOIOM TaKCaTUBHOT HaOpajama.

37 Buwe o Tome: D. Hall, 272.

38 3aueTHHMKOM KOHILEMNIMje O KPUMHHAIMTETy OEIHX Kparnm cmarpa ce Carep
neHy (Sutherland), xoju monazehu on cBoje Teopuje AUDEPEHIMjATHUX ACOLHjaldja y
ofjalberby y3poka U YMHWIALA KPUMHUHAIINTETA, 3aKJbydyje Jla KpUMUHAIUTET ,,0€IuX
KparHu“ ¥ yoIIuTe KPUMHUHAIUTET MONM HHje IOBOJBHO MPOy4YaBaH y KPHUMHHOJIOTH]H,
jep ce BelinHa KPMMMHOJONIKKMX IOJaTaka OAHOCH Ha YYHHHOLIC M3 HWKHX Kjaca, a OH
npumMehyje 1a MOCIOBHHU JbYAN YHHE CHOPMHO BEIMKH OpOj KPUBHUIHHUX Jelia, a Ce yCien
TOTra MOXKE 3aKJbYYHUTH JIa jeé KpUMHUHOJIOTHja Tor 1o0a Ouita 6a3npaHa Ha HOTPEIIHOj 1pe
MHCH, T€ CTOra M JOBOJMJIA /IO MOTPELIHUX 3ak/bydaka. Bume o Tome: Roger Hopkins
Burkg, An Introduction to Criminological Theory, Willan Publishing, Portland — Oregon
20057, 87.

39 D. Hall, 272.
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4. HE3BACTAPUBOCT (HE3ACTAPEBAILE) HEKNX
MEBYHAPO/HNX KPUBUYHUX JIEJIA

Onpenoom unana 108. Kpuuunor 3akonnka CpOuje mpomucaH je
U3y3eTaKk y OJHOCY Ha OIIITa MpaBHja Koja ce OAHOCE Ha 3acTapesiocT
KPUBUYHOI I'OEBCHA U U3BPIICHA Ka3HE, OHOCHO KPUBHUYHUX CaHKIIH]a,
TaKo WITO je MPONHCaHa He3aCTapUBOCT (HE3aCTapeIocT MpeMa 3aKOHCKO]
TEPMHUHOJIOTHjH) oApeheHNX KPUBHYHHUX JeJa, ONHOCHO KPUBHUYHOT
TOBCHA 32 BUX, TC W3BPIICHA KPUBUYHMX CaHKIHUja KOje Cy 3a TakBa
KpUBHYHA JleJla U3pedeHa. Y Ty KaTeropwjy crnajajy: 1) KkpuBu4Ha Jena
npeasubena y wi. 370-375. KpuBu4HOr 3akOHMKa  T€HOLUA, 3JI0YUH
IIPOTUB YOBEYHOCTH, PAaTHU 3JI0YMH IPOTHUB LUBWJIHOI CTAaHOBHMIITBA,
paTHHU 3JI0YMH TMPOTHUB pameHUKAa W OONEeCHUKA, PaTHHU 3JI0YMH MPOTUB
paTHUX 3apo0JEECHHKA, T€ OPraHU30BAKE U MOACTULIAHE Ha U3BPILCHHE I'e-
HOITM/IAa ¥ PaHUX 3JI0YMHA, Kao M 2) KPpUBUYHA JIeJia 33 Koja 1Mo paTu(uKo-
BaHUM Mel)yHApOIHUM YrOBOPHUMA 3aCTapesiOCT HE MOXeE Ja HacTymu.*

VYobuyajeHo ce KpUBUYHA Jejia Koja cy mporucana Pumckum cra-
TYTOM CMaTpajy Mel)yHapoaHUM KPUBUYHHM JICIUMA Y Y’KEM CMHCITY, JOK
ce y MHUpPEeM CMHUCITY Nox Mel)yHapomrHUM KPUBHYHHUM J€JIMMa, MOTY HOJ-
pasyMmeBaTH U MHOTOOpOjHA Jpyra KpUBUYHA JIe)Ia, KOjUMa Ce YTPOXKaBajy
wm 1noBpel)yjy ompeheHe BpemHOCTH Koje Cy On INHMper 3Hadaja 3a
mehyraponny 3ajennuiny.*! To 3Haum ga y MehyHapomHa KpuBHYHA Jeiia
y Y’KE€M CMHCITy Cliajiajy OHa KPUBUYHA Jiejia Koja Cy CBpCTaHa y HaJJIexK-
HocT ctaiHor Melynaponsor kpuBudsor cyna (/CC).+

Kao mTo cmo Beh uctakmy, y nuteparypu ce MeljyHapomHa Kpu-
BUYHA JIe/Ia MPETEKHO JIeJie HAa OHA KOja Cy TO Y Y)KE€M U Jpyra Koja cy
MeljyHapoaHa y IIMpeM CMHUCITY, Majia c€ TO YeCTO YMHHU HA HMILIHUIIH-
TaH HAYWH, a IOHEKAJl ¥ y3 HENOCTOjamhe JOBOJHHO jaCHUX W MPEIU3HUX
KPUTEPHjyM, OJHOCHO M3pakaBame Ha HEOBOJLHO IMpeln3aH HauuH. Ha
npumep, Kacese (Cassese) numie o mel)yHapomHUM KPUBUYHHUM JICITHMA
(310ynHMMa), 6€3 CTPUKTHOT MPETXOMHOT ofapehuBama mra y mux crnaaa
y yXKeM, a IIITa y IUPEeM CMHUCITY, Beh jeTHOCTaBHO M3JIaXKe O PaTHUM 3JI0-
YHHUMA, 3J0YMHAMA MPOTUB YOBEYHOCTH U TEHOLHUIY, Aa OM MOTOM IIO-
ceOHO objamrmaBao ,,Apyra MehjyHapoaHa KpUBHYHA Jeia’, TIe CBpCcTaBa

40 Bume o tome: Milan gkulic’, ,National Bericht Serbien und Montenegro®,
Nationale Strafverfolgung vilkerrechtlicher Verbrechen, Teilband III (Hrsg. A. Eser, H.
Kreicker) Max Planck Institut fiir ausldndisches und internationales Strafrecht, Freiburg
2004, 268 269.

41 Munow babuh, Melynapoorno xpusuuno npaso, TpaBau (akynter y Bamoj
Jlymm, bama Jlyka 2011, 65.

42 Buure o Tome: Muan Ixymuh, Mehynapoonu kpusuunu cyo  HaonexcHocm u
nocmynax, IlpaBau dakynrer YHusepsutera y beorpany u Jocuje, beorpan 2005, 219
220.
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arpecujy, TOpTypy u Tepopusam.** Meljytum, u3 Tor yopajarmba HaBeICHUX
nenay ,,apyra‘ MehjyHapogaHa KpuBHUYHA JIeNa, jaCHO Mpou3iasu oapehena
JMUCTHHKIMja n3Mel)y THX Jiefla M OHHMX KOja Cy IPUMapHO O3HA4YCHAa Kao
MmelhyHapoaHa, Ipu 4yeMy je Ha MpBHU TOTIeN, KPUTEPUjyM TakBe IOJele

CTBapHA HAJISKHOCT MeljyHapoIHOT KpUBUYHOT CyJa, i Ce TY MOXE
YOUUTH jeAaH yNaaJbUB U3y3€TakK, jep y Ta KpUBUYHA JIeja HUje CBPCTaHa
U arpecuja, Maaa Taj 3JI0YMH HECIIOPHO jecTe Je0 CTBapHE HaJUIeKHO-
cti MeljyHapoHOT KpHBUYHOT Cy/ia, HaKo y PHMCKOM CTaTyTy jOIl yBEK
Hema Baxxehe neuHHULINje arpecuBHOT paTta.

VY kpuBHUYHA Jieja KOja Craaajy Y HaajexkHOCT MelyyHapoaHor Kpu-
BUYHOT CyJa CIa/iajy TeHOLU I, PaTHU 3JI0YMHH, 3JI0YMHH TPOTHB YOBEY-
HOCTH, Ka0 U arpecwja, Tj. 37I04MH OpoTuB Mupa.* KpuBHYHO romeme 3a
KpPUBUYHA JIela M3 HAUISKHOCTH MeljyHapogHOT KpUBHYHOT Cy/a, Kao
U M3BPIICHEC Ka3HE 3a KX, HE 3aCTapeBa, a YHOIICHE TaKBe Ofipeade y
yjiad 29 PuMckor craryta, 4MMe C€ CTPUKTHO HMCKJbY4yje 3aCTapesocT
KPUBUYHKX Jeja u3 HajnexxHoctu Cyna, mpeacTaBba pasiinKy y OIHOCY
Ha paHuje ad hoc TpubyHase, YMju CTATyTH TO HHUCY TpeaBubhamm.*

OBakBo pememe y PUMcKoM cTaryTy je ompaBaaHo, 0e3 o03upa
IITO TOCTOje onroBapajyhu mehyHapomnm akTé Koju npeasuhajy 3abpa-
HYy 3aCTapesiocTd HeKuX Mel)yHapogHUX KpHBHYHHX Jela, jep je pena-
THBHO MaJi Opoj 3eMasba paTU(GUKOBAIO TE aKTe, Ia je TaKO Ha IPHUMeEp,
KoHBeHIM]jy 0 HE3aCTapHBOCTH PATHHUX 3JI0YMHA M 3JIOYMHA MPOTUB YO-
BEYHOCTH, paTU(HUKOBAIIO CaMO YETPIIECET U TPU 3eMJbe, T1a je Yak, CIop-
HO JIa JI¥ j€ OBO IPaBMJIO HOCTAJIO €0 MelyHApOIHOr jaBHOT Hpasa.*® 3a
OBY KOHBEHIIH]Y C€ MCTUYE Ja ,,HUje CTYITUIIa Ha MPaBHY CHAry", Te Jia ce
V 10j 3JI0YHH MIPOTUB YOBEYHOCTH Ae(UHUIIE ,,HE3aBHCHO O]l TOTA JIa JIN

j€ YYMIbEH Y paTy MM TOKOM Mupa‘.?’

43 Antonio Cassese, International Criminal Law, Oxford University Press, Oxford
— New York 2003, 46—110.

4 Hauwme, Pesonymujom 6poj 6. ox 11. jyna 2010, koja je gonera Ha 13. [LieHapHOj
cequuim I[IpBe peBusunone cKymmuTrHe MeljyHapomHOT KpUBHYHOT Cyna, arpecuja je Ko
Ha4HO JeHUHICAHA Y CMHCITy caMOr PUMCKOT cTaryTa, aji je TO jolI YBeK Ha CBOjeBpPCTaH
HaYMH ,,MPTBO CJIOBO Ha Mamupy", jep je mpormucaHo aa he Tako neuHUCAHA arpecHja
U popmanHo OUTH y HaUISKHOCTH Mel)yHapoIHOT KPHBUYHOT Cy[a, CaMO y OJHOCY Ha
TaKBa KPHBUYHA [ela yUHIbEHa TOANHY JIaHa HAKOH ILITO HajMarhe TPUASCET ApiKaBa dia
Huna/crpanaka Craryra, patudukyje Te aMaHaMaHe PHMCKOr CTaryTa, Mpu 4eMy ce Te
HoBene Craryta Hehe Mohu mpumermnBaty HE nipe 1. janyapa 2017, kaga he ce mpxase
4aHuLe/cTpaHke PUMcKor cratyta, MOHOBO M3jalllbaBaTH O TOM MHUTAbY.

45 3opan Crojanosuh, Meljynapoono kpusuuno npaso, Tlpasua kmsura, Beorpan
2015%, 86.

4 Ibid. (uurupanu aytop, 1j. 3. Crojanosuh, ce osxe mosusa na cras W, Shabas a,
U3HETOr y jenHoM mo3Harom Komenrapy Pumckor craryra — Commentary of the Rome
Statute of the International Criminal Court (ed. O. Trifterer), Baden/Baden 1999, 524.

47 Kai Ambos, Internationales Strafrecht  Strafanwendungsrecht, Vilkerstrafrecht,
Europdisches Strafrecht, Verlag C.H.Beck, Miinchen 2006, 210.
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LEGAL NATURE AND THE CRIMINAL LAW EFFECT
(SUBSTANTIVE AND PROCEDURAL) OF STATUTE OF
LIMITATIONS OF CRIMINAL PROSECUTION

Summary

The article contains an analysis of criminal justice and criminal
effects of Statute of Limitations of Criminal Prosecution, as well as insti-
tute which has double natures, i.e. it is the institute of substantial criminal
law and as well the institute of procedural criminal law, which has its
own specific action in criminal proceedings. The Statute of Limitations of
Criminal Prosecution is a permanent criminal procedural obstacle which
prevents the prosecution and is cause for termination of the criminal pro-
ceedings if he started, and prevents its start, if criminal proceedings are
not initiated, which is in both of these situations manifested by adopting
the relevant decisions of the proceeding by the criminal court or by a
public prosecutor, in case of criminal offenses which are prosecuted ex

officio.

In the article are discussed the concept of statute of limitations of
criminal prosecution and its ratio legis, certain comparative solutions
(German criminal law and criminal law of the United States of America),
the normative solutions in the present Serbian criminal law, as well as
basic criminal procedural effects of statute of limitations of criminal pros-
ecution with a special analysis some illogical solutions in the Criminal
Procedure Code of Serbia, where statute of limitations of criminal pros-
ecution is wrongly classified as one of the absolutely essential violations
of criminal procedure.
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