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Jlp Mupjana JpenoBak-Vsanosuh”

BAHPEJIHO YKUJABE PEIIEBA:
OIHOC JABHOI' MTHTEPECA U UHTEPECA
SAIITUTE XXUBOTHE CPEJAMHE

Y paoy ce pasmampa mozyhinocm npumene Banpeonoe ykuoarsa peuierba Kkao
8anpeoHe mepe 3awmume npaga Ha JHCUGOM Y 30pPagoj HCUGOMHO] cpedunu. Aymop
ananusupa npasHy npupody Banpeonoe ykuoarea pewerba, npuxasyje yciose 3a roe2o8y
npumMeny u 00jaurbasa noceOHOCM NpuMeHe 0802 BaHPeOHO2 NPAGHOZ CpPeocmed y
cmeapuma 00 3Hauaja 3a sauwmumy dcusomne cpeoutre. C yumem npoHanadlcersa
OCHOBHUX Kpumepujyma 3a ymephuearee 3nauera koje ce koo npumene Bampeonoe
YKUOara npuoaje nojmMosuma ,,jaguu unmepec ' u ,,mewika u HenocpeoHa onacHocm
no 3akoHoMm ymephenu unmepec “ u depunucara o0Hoca usmely jagnoe unmepeca u
unmepeca 3auimume JICUSOMHE CpeOuHe, Hapouuma najicrba noceehena je amanusu
npakce Ycmasnoe cyoa Cpouje u Eeponckoe cyoa 3a sbyocka npasa.

Aymop usnocu apzymenme 3a npumeny Baupeonoe yxuoarea xao nocneorwe
npasHe Mmepe 3awimume JCUBOMHE CpeouHe, YKazyje Ha npobreme Koju y npakcu
omeapajy nompeby 0a ce 3aKOHUMO CMmedeHa Npasa u3 UHMeSPUcane u eHepeemcKke
0038011, NOO PECMPUKMUBHUM YCII0BUMA, OSPAHUYE UTU YaK CYCNEHOYJY U YKa3zyje Ha
npumeny cmagoea cyocke npaxce o nompebu banancuparba usmely onuimez unmepe
ca 3ajeoHuye u 3auimume OCHOSHUX NPasa nojeduHaya. Y 3axK/myyHoOM pazmampars),
aymop yKkazyje Ha youeHy UHKOH3UCTNEHMHOCH NOCmojehiux 3aKOHCKUX peulerba Koja
ce 00HOce Ha numarse npoyecHe aecumumayuje ko0 Banpeonoe ykudarwa y cmeapu
Ma 00 3Hauaja 3a 3awmumy dcusomue cpeoune u mozyhe npagye Hoseruparsa.

Kibyune peun: BawpeoHno yxuoare. JasHu ummepec.  Humepec sawmume dicu
somue cpedune. Cnyuaj Chassagnou and others v. France. Ilpak
ca Ycmasnoe cyoa Cpouje.

AyTtopka je noumeHTkuma IIpaBHor ¢axynrera Yuusep3utera y beorpany,
mirjana.drenovak@ius.bg.ac.rs
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1. YBO/,

Wnnycrpujcku pas3Boj, ynorpeda HOBUX TEXHOJOTHja U MHTEH3MB-
Ha eKcIuloaralyja CUpOBHHA HOCe TOBehaH pU3UK Of €KOJOIIKHX aKIIW-
nenara. Kako Bennku Opoj OBUX aKkmpaeHaTa MOTHYE YIPABO O OMIITE-
KOPHCHHUX JAEJaTHOCTH (HIp. eKCIUloaTanyja W TPaHCIOPT SHepreHara),
oTBapa ce NHTamke Ha KOjU HauuH ce Moxe mnoctuhu Oamanc m3mely
npaBa Ha 3/IpaBy XXMBOTHY CpPeIWHY M oOaBJbara NPHUBPEIHUX AKTHB-
HOCTH ycllell KOjux HacTajy u 3arabyjyhe marepuje. Ilojenuna mpaBHa
pemema Hyne aenmmMudaH omroBop. IIpema YeraBy CpOwmje, cBako mMma
MpaBO HA 37paBy XUBOTHY cpefauHy (wi. 74). YV ckimamy ca 3aKOHOM O
0OJIMTalIMOHNM OFHOCHMA, BPLIMOLM OMNIITEKOPHUCHE NENaTHOCTH, KOjU
3a BUXOBO 00aBJbakhe MMajy J03BONYy HAJUICKHHX OpraHa, y 00aBe3u cy
Aa owreheHNnM JIMIMa HAaKHAJE INTETy KOja Ipesas ,,HOpMalHe rpa-
Huie 3arahema”.! [utame Koje ce nabe 0TBapa jecTe 1a JIM Ce PElICHe
KOJUM j€ CTpaHKa 3aKOHUTO CTeKja ojapeljeHo mpaBo (HIp. MHTErpHCaHa
JT03BOJIA) M KOj€ j€ Y YIPAaBHOM IOCTYIKY ITOCTAJI0 M3BPIITHO, a YHjOM Ce
peain3anyjoM HapyllaBajy CTambe M KBAJIUTET KMBOTHE CPEAWHE, MOXE
yKkuHyTH? Y yIpaBHOM IOCTYNKY ce MpUMEHOM BaHpemHor ykunama,
Ka0 BaHPEIHOT MPAaBHOT CPEJCTBA, U3BPIITHO PElIcHkha MOXKE YKUHYTH aKo
Cy HaCTyIWJIe IPOMEHEHE OKOJTHOCTH Y OTHOCY Ha OHE KOje Cy IOCTOojalie
Y BpeMe HBETOBOT JI0OHOIIEHa. BaHpeaHo yKkuname pellema BPIIH ce paan
3alITUTEe BAXHUX jaBHUX HHTEpeca, u3Mel)y ocrajor pajau OTKIamama
TEIIKe ¥ HEeTOCPEIHEe OIMaCHOCTHU 3a JKUBOT M 37[paBJbe JbYIHU, C 003UPOM
Ha TO Ja OM 3amovrbame W3BpIICHa, OJHOCHO Aajbe U3BPILICHE TaKBOT
aKTa 3a pe3yATar uMajio 030MJbHE HITETHE MOCIETUIIC.

3ajeqHUYKa KapaKTEpPHUCTUKA 3aIITHTE JKUBOTHE cpequHe W Ban-
pemHOT yKHJama peliewa jecte onmroct. C jeHe cTpaHe, 3allTUTa KH-
BOTHE CpeIHE HEe 00yXBara camo CIIy4ajeBe y KOjuMa Cy, Kao TOCIIeIuIa
€KOJIOIIKOT aKIWJEHTa, YTPOKEHU JKUBOT W 37paBibe JbynH, Beh W oHe
CllydajeBe Y KOjuMa Cy YTPOKEHH CTambe M KBAJIUTET KUBOTHE CPEAMHE U
y KOjHMa ce, Y CTBapH, IITUTH )KUBOTHA CPeIHA Kao ocebaH odjexar 3a-
mrrure. Tako Ou, y CKJIajty ca 300, cBako MOrao Ja 3axTeBa npeay3nuMarme
oarosapajyhux mMepa kojuma ce crpedaBa HaHOILICHE LITETe )KI/IBOTHO] cpe-
JIMHH, OTHOCHO YKIIaka H3BOP ONACHOCTH 33 KHBOTHY CPS/IUHY. 2Peuje o
EKOJIOIIKOj TY>KOM KOjOM je MpaBo Ha MpaBHY 3alITUTY MOBEPEHO IMINPO]
jaBHOCTH (actio popularis) ¢ IW/beM IIHPEHA Kpyra Juia Koja OpuHY 0
3aIITHTH XUBOTHE cpenune.’ C npyre cTpane, BanpenHo ykuaame ce ,,He

I 3akon o obmmranuonnM ogHocuMa 300, Cnyocoenu aucm CPPJ, 6p. 29/78,
39/85, 45/89  oonyka YCJ u 57/89, Cnyscoenu aucm CPJ, 6p. 31/93 u Cryorcoenu nucm
CLT, 6p. 1/03  YcraBHa noBesba, wi. 156, ¢t 3. Bun. u [Ipecyny Bumer cyna y [langyey
1 K. 6p. 886/13 on 24. neuembpa 2013. rox.

2 300, un. 156.

3 O mpaBHOj 3aITHTH y EKONOMIKMM yIpaBHEM CTBapuMa y (opMu action

popularis 'y ynopenHoMm mpaBy BuA. Brian Baxter, A Theory of Ecological Justice,
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MOXKE KOPHCTUTH y CIIy4ajy KaJa e H3BPUIHAM PeIIEE:eM HAHOCH IITeTa
31paBJbY HEKOM IOje[MHILy HIIP. HEKOM OJ Cycena“ 4 mITo 3Ha4M Ja je ped
0 IIPAaBHOM CPEJCTBY KOJUM C€ M3 IIPAaBHOT MOPETKA yKJIama PEeIIeHhe duje
M3BpIIECHE CTBapa mocienuile 3a HeoapeheH Opoj Jbyau, a He TIojerHIIA
unu oxpehen O6poj numa.

Exomomika ynpaBHa ctBap ozapeljyje ce kao ,,ltojeTnHavYHa CUTyaIlfja
OJl jaBHOT MHTEpeca y KO0joj HaIJIe)KHU OpraH HEMOCPEIHOM IPHUMEHOM
npornuca KojuMma ce ypeljyje 3aiTiura OCHOBHHX EKOJIOIIKHX BPEIHOCTH
MPaBHO U (PAaKTUYKK yTHYE Ha TIOHAIIAKkE CTPAHAKa, C [IMJBEM PaBHOMED-
HE pacrofene eKOJOLIKOT PHU3MKa, Tj. MOCTH3amka EKOJOIIKE npasze”. 5
OcHOBHa KapaKTEpUCTHKa SKOJIOIIKE YIPaBHE CTBApH HA OCHOBY Koje ce
pas3inKyje oj yNpaBHE CTBAapH Y OIIITEM CMHCIY jeCTe CKOJOUIKH PH-
3uK. YTBphHBame HIUBOA MPUXBAT/FMUBOT €KOJIOMIKOT pH3UKa y onpeheHoj
3ajeIHUIM YCIIOBJbaBA YKJbYUHBAKE JABHOCTH Y MOCTYIAK OJTyYHBAHA.
300r TOra je MoCcTymnak JOHOLIEeHa OJUTyKa y €KOJIOIKUM yIIPaBHUM CTBa-
puma mnocebaH y 0JHOCY Ha ynpaBHHU noctynak. [loceOHocT ce, usmehy
OCTaJIoT, OIie/la U 'y 00aBe3HOM YKJbYYHBabhy jaBHOCTH Kao CTpaHe Koja
YYECTBYje Y IOHOIICHY OJTyKe.

Nmajyhu Ha yMy KapakTepHCTHKE €KOJIOIIKE YIPaBHE CTBApH H I0-
TpeOy Ja ce, paay 3aliTUTE OCHOBHUX E€KOJOMIKHX BPEITHOCTH, MPUMEHU
W BaHPEIHO MPaBHO CPEJCTBO, Y Pajy ce yKa3dyje Ha OCHOBHE KapaKTepu-
CTHKe MHCTUTYTa BaHpemHo ykuname W aHagm3upa MOTyhHOCT 3amTHTe
’KHBOTHE CpEIMHE H-ETOBOM IpPUMEHOM. Pany mpoHanaxema OCHOBHHX
KpuUTepHjyMa 3a yTBphHBame 3HaueHmha MOjMOBA O]l 3Hayaja 3a MPUMEHY
BanpenHor ykuaama, Kao IITO Cy M0jaM TEIIKa M HEIOCperIHa OMacHOCT
M0 3aKOHOM YTBpljeHe BPEAHOCTHU U M0jaM jaBHH MHTepec U AeuHICcama
ongHoca u3Mel)y jaBHOT MHTepeca U MHTepeca 3allTUTE JKUBOTHE CPEIMHE,
y pamy ce aHaiam3upa mpakca YcraBHor cyma Cpouje u EBporickor cyna 3a
Jpyacka mpasa (nasee: ECJBIT).

2. OCHOBHE KAPAKTEPUCTUKE BAHPE/IHOI' YKUJIABA
PELLIEHA

Banpenno ykmmame periema je BaHpeOaH MPaBHHU JIEK MOBEpEH
YIpaBH C IUJBEM 3aIUTUTE 3aKOHOM ofpeheHmnx jaBHUX mHTepeca. Kox
WHCTUTYTa BaHpenHo ykuaame, HaJUIEKHU OpraH je oBranrheH /1a yrBpan

Routledge 2005, 77 94. u Jane Reichel ,,,Judicial Control in a Globalised Legal Order
A One Way Track? An Analysis of the Case C 263/08 Djurgérden Lilla Vértan®, Review
of European and Administrative Law, 2/2010, 69 87.

4 Bunmen cydcke npaxce Ynpasroz cyoa, Beorpan 1/2010, 55. Buj. oGpasiokemse
npecyne Bpxosaor cyna Cpbuje V. 1961/03 ox 29. anpuia 2004.

5 Mupjana [lpeHoBak WBanoBuh, [lpucmyn npasou y eKonowkum ynpasHum

cmeapuma, beorpan 2014, §0.
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Jla 1 1 Y KOM 00MMYy Tpeba YKHHYTH yIpaBHU aKT KOjUM je CTpaHKa, Ha
3aKOHUT HAYWH, CTEKJIa H3BECHA MpaBa.’

Tpu cy OcHOBHa ycJiOBa CTUITY/IMCaHa 3aKOHOM O OIIIITEM YyIpaB-
HOM TOCTYIIKY 3a NMpuMeHy BaHpenHor ykuiama pemiewma.’” BanpemaHo
VKHIIAbE j€ JeIUHO BAaHPETHO IMMPABHO CPEIICTBO KOj€ C€ MOXKE IIPUMEHUTH
Ha U3BPIIHO pemewne. Crora je NpBU YCJIOB 3a BErOBY IPUMEHY Aa Cy Ha-
KOH CTHIIaba CBOjCTBA M3BPIIHOCTH pellermha HacTae oxpeheHe OKomHo-
CTH yCliell KOjUX M3BpIIEHE TUCIO3UTHBOM YTBPhEHHX MpaBHHUX IOCIE-
quna (BUILE) HUje OmpaBlaHo. TakaB ciydaj, HAa IpUMeEp, MOCTOjU Kaaa
ce, 300r mupema HeKe eMHUIeMUje MOpa CIAJIHTH 00jeKaT y W3rpajmu
3a KOjU je CcTpaHkKa mobwia Tpal)eBHHCKY TO3BONY, WJIM Kama ce 300r
CMamelha KOJIMYMHE BOAE Mopa OOyCTaBUTU paj XHIApPOEJICeKTpaHe, 3a
KOjy je CTpaHKa Ha 3aKOHUT HauWH Yy NpeABHeHOM MOCTYIKY JoOHia UH-
TerprcaHy U eHepreTcky Ao3Bony. [IpBu ycioB 3a mpumeHy Banpemnor
YKH/Iaka OTBapa MUTamke Ja JIn ce BaHpenHo ykuname MOKe IPUMEHUTH
Y Ha pelierma KoJ KOjuX jKajiba He OTake M3BPIICHE, a KOja Cy CBOjCTBO
M3BPILHOCTH CTEKJIA Ipe CBOjcTBa KoHayHOCTH? Kako ce xao ycioB ctu-
nynucal 3Y1I-om oapelhyje na ce BanpenHo ykuaame Moxke NPUMEHUTH
KOA ,,M3BPLIHOT pellieha” MULLBEHA CMO J1a C€ OHO MOXKE MPUMEHHTH
0e3 0031pa Ha OKOJIHOCT /1a j& peIIeHhe CTEKJIO CBOjCTBO M3BPIIHOCTH TPE
cBojcTBa KoHauHOCTH. OCHM TOra, CTHIIAKkE¢ CBOjCTBA M3BPIIHOCTU CE HE
MOpa IOLyAapaTH HU Ca CTULAKEM CBOjCTBA IPABOCHAKHOCTH.

JIpyr# yclioB JOAATHO MPENU3UpPa OKOTHOCTH YCIe KOjUX CE OBO
BaHPEIHO MPAaBHO CPEACTBO MOXKE PUMEHUTH. TaKo ce, U3BPIIHO PeICHe
MOXX€ YKHHYTH CaMO aKo je TO MOTpeOHO paau OTKJIambaHa ,,TellKe U He-
MMOCpEeHE OMACHOCTH 3a JXKMBOT W 3MpaBJbe JbYIOH, jaBHY 0e30€THOCT,
jaBHU MHUpP M jaBHH TOPENaK WM jaBHU MOpaJ, WiIN panu mopemehaja y
npuBpean‘‘.® OBaj ycloB oTBapa JujeMy KajJa MOCTOjH ,,TeIIKE M HEIo-
CpeqHe OMacHOCTH TI0 3aKOHOM yTBpheHe BpeqHocTn? Y CyACKOj IpaKcu
HaWJIa3UMO Ha MUTIUBEHLE J1a ce BaHpemHo yKuIame peliemha MOXKe pHMe-
HUTH HE CaMO aKo j& OMACHOCT I10 3aKOHOM yTBpl)eHe BpeIHOCTH HacTalia
HEKOM PaJmkOM Koja je HermocpeqHo M3BplIcHa, Beh U ako Ou M3BpIICHE
aKTa JI0BENO 0 ,,00jeKTHBHE MOTYNHOCTH yrpoXkaBama >KHBOTA U 0e3-
oennoctr Jbymu“.’ Tume ce orBapa MoryhHOCT ga oprad yrpase IpH-
MeHH BaHpenHo ykuname y3 o0pa3iokeHy NpUMEeHy Hadella PEBeHInje
U Hadena npenoctpoxknoctu.'” Nmajyhu Ha ymy moBehan 6poj ocrope-

6 VYnop. CreBan Jlumuh, Ympasno npaso Ynpasuo npoyecno npaso, beorpan
2012, 396 397; 3opau P. Tomuh, Onwme ynpasno npaso, beorpan 2011, 325 326.

7 BakoH o ommTeM yrpaBHoM roctyniky  3YII, Cryowcbenu aucm CPJ, 6p. 33/97
u 31/01 u Cnyocoenu enacnux PC, 6p. 30/10.

8 3VII, un 256, cr. 1.
o IIpecyna Casesnor BpxosHor cyna CBC Vx. 5398/57.

10 Mupjana Jpenosax Wpanosuhi ,,Haueno mnpegoctpoxsoct: (precautionary
principle) um BaHpenHO ykumame pemema“, [lpasnu xanayumem Cpbuje 3a egponcke
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HHUX CllydajeBa y BE3HW ca CIPOBOhEH-EM IPOICHE YTHIAja Ha >KUBOTHY
cpeauHy 0a3HUX cTaHMIa MOOWIHE TenedoHHje M HeyjeqHaYeHYy Ipak-
Cy opraHa yrmpase Koja ce OJHOCH Ha JI0JIcJbUBabE JT03BOJIA 32 HUXOBO
MOCTaBJbarbe,' | MUILBbEHa CMO Ja OU ce peliema KojuMa ce 03B0JhaBa
MOCTaBJbahe 0a3HMX CTAaHMIIA HA oapel)eHnM JIoKalijamMa Moriio Banper-
HO YKHHYTH aKO Ce€ YTBPIHM W TOCTOjame caMo 00jekTuBHe MoryhHocTH
FbMXOBOT HETaTUBHOT yTHIIaja HA KMBOT U 3APABJbE JbY/IH.

Tpehn ycioB 3a npuMeHy BanpenHor ykugama peniema ykasyje aa
OBO BaHPETHO TPABHO CPEJICTBO 3aXTeBa PECTPUKTUBHY NpuMeny. OHO ce
MOXXe TIPUMEHUTH CaMO aKO C€ TEIIKa M HEeMOCpeIHa OMacHOCT HE MOXKE
OTKJIOHUTH IIPUMEHOM HEKOT JPYTOr NPaBHOT CPEICTBA KOJUM CE€ Mambe
JMpa y credeHa npasa.'? [Ipumena BanpeaHor ykumama ce JoIaTHO orpa-
HUYaBa HOPMHPAWmEM Ja HAAJIECKHH OpraH uMa MOTYNHOCT Ja pelieme
YKHHE W JEIMMHYHO, a He caMO o0aBe3y Jla pemiere YKUHE Y HEeTOCTH.
O6umM y xome he peniewe OUTH YKUHYTO ozpelyje ce Tako a ce MUHU-
MaJIHUM 33/IMPaleM y CTeUeHa MpaBa ONACHOCT OTKJIOHW WM 3alUTHTH
3akoHOM ozpeljeH jaBHu uHTepec.!® [Turama Koje ce mabe 0TBapajy jecy
Jla JTU OpTaH ympaBe MOXe 10 JUCKPEIIMOHO] OICHHU JIa O[UTydyje O TOME
KaJa je HAaCTymWia TelIKa U HEMOCPEAHa OMAacHOCT 3a jaBHH MHTEpEC U
Ha OCHOBY KOjUX KpUTEpHjyMa C€ MO)KE€ YTBPAWTH IOCTOJH JH IPABHO
CPEICTBO KOJHM C€ Mame 3a1upe y credeHa npasa? O ToMe KaJia IOCTOjU
OMMacHOCT 3a jaBHU MHTepec Ouhe peum y pemoBuma Koju ciene. OBue
ce, Iajbe, yKazyje Ha NIBa TIpaBIa pa3MHILbama O ofpehemy mpaBHOT
CpeZcTBa Kao OHOT KOJHM C€ Mame 3a1upe y credeHa mnpasa. [IpBo, Moxe
ce mohM o7 3Ha4yema KOoje OBO NMPAaBHO CPEICTBO MMa Yy MaTepHjaTHOM
cmucny. Mmajyhu Ha yMy crenuudHOCTH EKOJIOIIKE YIpaBHE CTBa-
pu ¥ noTpeOdy KOHTHHYHpaHOT OanaHcHpama h3Mel)y oImrer MHTepeca
3ajeTHUIIEC M 3aIlTHTE )KUBOTHE CPEMHE Ka0 OCHOBHOT IIpaBa I0jeANHIIa,
OTBapa ce muieMa 1a v OW, Ha TpUMEp, CPEICTBO KOjUM CE€ Mambe 3a-
JIUpe y cTeueHa mpaBa MOIIo Ja Oyae oHo uMja OM IMpuUMeHa 3axTeBalia
3HayajaH MaTepujaiHu Tpouiak?'* YV Teopuju ympaBHOT TpaBa HaBOIH

unmeepayuje (yp. C. Jlunuh), IlpaBau ¢daxynarer Yuusepsutera y Beorpany, Beorpan
4/2009, 165 168.

"V npakcu Hauma3sMMo Ha MPHMEpE /1A CE 3aXTERH 3a OCTABIbAE OA3HHX CTAHH

[[a y HEKUM OMIITHHAMA 0JI0Hjajy ¢ 00pa3iokemheM Jja TIOCTOjH OCHOBaHA HAYYHA CYMEba
0 HHMXOBOM INTETHOM JCNIOBAKY HA 31paBJbC JbYAH, AOK C€ y NPYTHM OIIITHHAMA, ITPU
HCTUM YCJIOBHMa, OBH 3aXTeBM Npuxsarajy. Bua. ObaBewreme, ['paacka ynpasa ['paga
Beorpana, Cekperapujar 3a 3aIITHTY JKHBOTHe cpenune, 6p. 07 63/14 V 01, 22. anpuna
2014.

12 Boplje Tacuh, ,,0 crnoGoxHoj oleHH (TUCKPeLOHOj Bracth), O cI06OIHO] oLe
HU (INCKPENMOHO]j BIIACTH), Apxug 3a npasne u opyuimeene nayke, 3/1927, 367.

13 3VIT un. 256, cr. 1.

14 OcHoBHU 1WJb TToyATHKE EY y 00J1aCTH )KUBOTHE Cpe€auHe jeCTe MOCTU3AKC BU
COKOI' CTCIICHA 3alITUTE Y CKJIaay € HA4Y€JIOM MPEAOCTPOKHOCTHU, HAYCIIOM MPEBEHTUBHOT
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ce Ja y mpuMeHr BanpenHor ykuaama periema Tpeba BOIMTH padyHa o
YHECHUIIN [1a CE ,,0lTACHOCT MOYKE OTKJIOHHTH CaMO CPEICTBUMA Koja Ou
Ouna y ckiaay ¢ nmocrojehom omacHomthy, a 1a ce HOBUM PELICHEM HITO
Mame qupa y credeHa npasa‘“.!> Ctora Ou ce, MPaBHO CPEICTBO KOjHM Ce
Mame 33JJpe y CTeUeHa MpaBa, y MaTepHjaTHOM CMHCITY, MOTIIO OIPEAUTH
Kao OHO Koje je cpa3mepHo mocrtojehoj mimu 3ampehenoj omacHOCTH 1O
3amTrheHn jaBHU WHTEpec.

Jlpyru mpaBail pe30HOBama 33 OCHOBY MMa MPOIECHE MOCIEIHIIe
KOje ce MOTy OTKJIOHHTH NMpuUMeHoM BanpemHor ykugama. OBUM IpaB-
HUM CPEICTBOM C€ pEIliCihe YKIIakha U3 IPABHOT MOPETKA YKUIAKHEM, IITO
3HauW Jia paBHe Nocieauie BaHpeqHor ykuaama BpEMEHCKH JIENyjy 01
TPeHyTKa JOHOIIeHa (ex nunc) na 3a yoynyhe (pro futuro). Umajyhu Ha
yMy moTpely 3allTUTe )KUBOTHE CpPeUHe, IpU BaHpeAHOM yKHUIamby Tpe-
0a BOgWTH padyHa O TOME Ja Ji je Beh HacTama moBpema y >KHBOTHO]
CPEIMHU M J1a JIU Ce YKHUJIAkheM pellieha OHa MOXKe OTKJIOHUTH WJIH CIpe-
YUTH HCH €BEHTYaTHH HACTaHAK. YKOJIMKO ce BaHpenHUM yKHIAmbeM TO
HE MOKE TOCTHhH, TIpIMEeHa Mepa peMeIHjalrje W HaKHAAE EKOJIOIIKE
HITETE y XUTHOM MOCTYTIKY MpYyka 60Jby npaBHy 3amTuty. [IprMena Ban-
peIHOT YKUama peliemha oMoryhaBa CTpaHIM Koja je pellleheM CTeKIa
olpelyeHa npapa HaKHAy IITETE, a MPUMEHOM MPaBHJIA O HAKHAJIH IITETe
y JKUBOTHOj CPEIUHH C€ IUTHTH YIPaBO CTpaHa Koja je akTUBHOIINY Ha-
CTaJIOM M3BPIICHEM TOT pelliekha nperpreia mrety. OcuM Tora, IpuMeHa
BanpenHor ykunama peliemha UMa 3a b Jla YKIIOHU peliekhe Kaua ce
TO HC MOXC YUYUHUTHU ITPUMCHOM PEIOBHOT UJIM APYTUX BaHPCAHUX IIPaB-
HUX CPENICTaBa, jep je pelicHkhe Y BpeMe JIOHOIICHha OUI0 3aKOHHUTO, alld
je 300T TPOMEmEHUX OKOJIHOCTH TOCTaNo ,,omacHo. Crora, BanpemHo
YKUJIame MpecTaBiba MPaBHO CPEICTBO KOJUM CE Mambe 3aAUpe y CTeUCHA
npaBa, caMo aKo je HhEeroBa MPUMEHA jeJIMHU HAYHH JIa CE PelleHhe YKIIO-
HU U3 IIPpaBHOT IMOPETKA.

JIeJI0Bakba, HAuelIOM OTKJIalhamkha LITeTe HAHETE KMBOTHO) CPEAMHHU HA U3BOPY U HEYEIIOM
»3arahusad maha®. IIpumena Hauena ,,;3arahjuBad miaha®, orBapa u onpelena nperxonHa
nHUTamka, n3Melhy ocTanux, U ImTa ce CBe cMaTpa IPUMEHOM Hadena ,,3arahusad miaha®: qa
JIM Ce yJlarame y YUCTy TeXHOJIOTHjY MOXE CMaTpaTd MPUMEHOM OBOI Hauena? Y Teopuju
U TIPaKCH YIOPETHOT eKOJOIIKOr NpaBa He HAMJIA3MMO Ha jeIMHCTBEHO MHILBEHE Koje
OM IOTPHHENO U 3ay3UMarby CTaBOBAa O TOME Jia JIM BUCHHA MATepHjaTHUX TPOIIKOBA UMa
YTHUI[3] HA JIOHOILICHE OLICHE O TOME Ja JIM je oxpeljeHo MpaBHO CPEACTBO MOBOJBHHUjE IO
3aIUTHTY CTeYeHuX npasa. Bux. Mupjana [Ipenosak Vanosuh, ,,OxroBopHocT 3a mrety
y ’KMBOTHOj CPEAMHU: YIOPEIHA MOAEIH U MPaBLH HOBENUpama 3aKkoHoqaBcTBa Cpomje,
Ilpasnu scusom, beorpan 2014.

15 CnaBosmy6 Ionosuh e al., Yapasio npaso  omumu deo, Beorpax 2002, 587

588.
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3. TPAHUIE TYMAUYEBA JABHOI' THTEPECA U BAHPEJTHO
VKUJABE PEHIEBA V¥V EKOJIOIIKKUM YIIPABHUM
CTBAPUMA

[Iurame na nu opraH ympaBe MOXKE 10 JUCKPEIIMOHO] OLCHU Ia
OlUTy4yyje O TOME Jia JIM j€ HACTyIIIa TeIlKa M HEeIOCPEAHa OMacHOCT 3a
jaBHU HMHTEpeC 3aXTeBa aHAJIU3y TEOpHje M Ipakce nomahux cynosa U
ECJBII o rpannmamMa Tymadema jaBHOT HHTEpECa.

[TojMoBH ,,TelIka M HEMOCPEAHA OMACHOCT 3a jaBHM HWHTEpec™
W TPABHO CPEICTBO KOjUM C€ ,,Mamhe 3aJUpe y CTeueHa IpaBa’, jecy
Heoflpe)eHn MOjMOBH YHMja je CaJpXKUHA TMperu3upaHa MaTepHjaTHuM
npornucuma. 3akoHonasall je camuM 3YIl-om neduHmcao mojam jaBHOT
MHTEepeca TaKCaTHMBHO HaBojehH BpeIHOCTH paau 4Mje 3amTuTe je BaH-
penHo ykumame u HopMupano.'® Jla nu ce BanpenHo ykumame periema
MOKe PUMEHUTH M PaJH 3aIUTUTE KBAJIUTETA U CTamba KUBOTHE CpearHe?
Nmajyhn Ha yMy pecTpUKTUBHOCT Ka0 MMaHEHTHO CBOjCTBO OBOT MpaB-
HOT cpencTtBa u cioBo 3YI1l-a, mojam jaBHOT WHTEpeca ce He O6u Morao
mupuTH Tipexo rpanuna yrephenux 3YIl-om. To nasee 3Ha4um ga ce Ban-
PEIHUM YKHIamkeM MOXKEe MOCTHhY 3aIlliTHTa CTamba M KBAJIUTETA JKHBOT-
HE CpPeIUHH CaMO MOCPETHO, Tj. AOBO)EHEM OBHUX BPETHOCTH Y BE3y ca
JKUBOTOM U 3/IpaBJ/bEM JbYJIU WU OCTAJIMM WHTEpECHMMA YHja je 3alThuTa
rapanToBana 3YII-om.

Amnamuzom npakce ECJbII, MoxkeMo u3BeCTH 1 IpyTadnje 3aKJbyUuKe.
V cinyaajy Chassagnou and others v. France ECJbII je crao Ha craHo-
BUIIITE JIa jaABHU MHTEepec Mopa na Oyle 3aCHOBaH Ha 3aKOHWUTOM W pasy-
MHOM OCHOBY, C TIOCTHUTHYTOM NPaBHYHOM PaBHOTEKOM H3Mel)y ommrer
UHTEpECa 3ajeJHUIE W 3aIITHTE OCHOBHHUX IpaBa mnojexuHana.'’ Kako
je Ycraom CpOwuje, mpaBo Ha 3ApaBy JKUBOTHY CPEIHHY, oApeheHo Kao
jEIIHO Ol OCHOBHHUX JBYACKHUX TIpaBa,'® To majke 3Haum 1qa Ou ce OmacHOCT
0]l HAHOIIICHA MITETE Y )KUBOTHO] CPEAMHU, Kao IITETE KOja ce He HAHOCH
onpehenom mojenuHIry, Beh HEKOM O MeIujyMa KHUBOTHE CpelrHe, UTaK
MoOI1a 3allITUTUTH IPUMEHOM BaHpeleor YKrugama peiicma.

VY jypucnpynentuju ECJbIl Hammasmmo m Ha MHIUBEEE O TOME
Jla 1 3aKOHOJAaBall MOXKE Jla OpeNy INTa je, y KOHKPETHOM IPaBHOM
nuTamy, japan uHTepec. ECJBII je y cmywajy Draon v. France 3ay3eo cTaB

16V Teopnju HAMIA3MMO HA MHIIUBEESE 14 ,)KHBOT U 3APABIbE JbYIHA*, , jaBHA O3
GenHOCT", ,,jaBHU MHUp M MOpE’aK’, ,jaBHU Mopan" wi ,nopemehaj y mpuBpean, kao
Heonpehenn ojMoBH, NpeCTaBIbajy NpaBHA MHTAmba MOUIOKHA OLEHHU CyAa Yy yIPaBHO
cyackoMm moctynky. CnaBosby6 IlonoBuh, Ynpaswu cnop y meopuju u npaxcu, beorpan
1968, 142.

17" Cnyuaj Chassagnou and others v. France, npencraska 6p. 25088/94, 28331/95
u 28443/95, §§ 75, 112 u 113. Bun. u cnyuaj Lithgow and others v. The United Kingdom,
npezncraska 6p. 9006/80, 9262/81, 9263/81, 9265/81, 9313/81 n 9405/81, §§ 120.

18 Vera CpGuje, Cyorcbenu enacuux PC, 6p. 98/06, . 74.
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Jla je 3aKoHOAaBal] cJI0001aH a YTBPAM Kaja MOCTOjU jaBHU MHTEpeEC, U
na he ECJbII momrToBatn olieHy 3aKOHOIABIla O TOME IITA je yV jaBHOM
WHTEpECy, OCHM ,,aK0 je I0jaM jaBHOT MHTepeca yTBpheH OouHrienHo 0e3

pasyMHOT OCHOBA (...) HJIM ce€ OBaj mojaM oapelyje npenrupoko*.t”

VY npakcu YcraBHor cyna CpOuje, y ciiydajy moBogoM yTBphuBama
JaBHOT HHTEpeca y MOCTYIKY €KCIIPOIpHUjallije, HanIa3uMO Ha MUIIJbCHE
Jla 3aIITHTa jaBHOT MHTEepeca He Moke OuTh o0e30eheHa Ha mTeTy HEKOT
npyror ocHoBHOT Hadena 3YII-a, Kao CHCTEMCKOT 3aKOHA KOjH Peryiuiie
nuTama yrnpaBHor noctynka.”’ Opran ynpase CBOjOM OIJIYKOM HE MOXE
Jla Yrpo3u TOJIOXKaj jeJHE CTpaHe y MOCTYNKY M TUME JOBEAE y MUTame
OCTBapeme 3allTUTE HKHEHHUX MpaBa y MOCTYNKY. TakBo MocTymname OWio
OW y CYNPOTHOCTH C HadeaoM 3aKOHUTOCTH.?! OIyKOM OpraHa yrpase
ce Mopa ,,00e30eauTH 6anaHc KojuM OM ce Tpeasul)eHa 3arTiTa IpaBHOT
UHTepeca mojeanHna (...) mora ocrBaputu.?? To masbe oTBapa MUTAmHE
Jla JIX OpraH ynpaBe MOXe, 10 JUCKPEIIMOHO] OLIEHH, Ja OIIydyje 0 00u-
My y KoMe akT Tpeba ykuHyTH? Y NpaBHOj TEOpHjH HE HaWjaa3MMO Ha
jemMHCTBEeH cTaB 0 ToMe.” Jeman 6poj ayropa cMarpa jJa OopraH yrpase
MOXe, M0 TUCKPEIIMOHO] OIICHH, Ja OJUTY4d U 0 00UMYy y KOMe akT Tpeba
YKHHYTH. ¥ TOM CMHCITy Ce HAaBOJH Jia je OpraH ynpase y nmpuMeHu Ban-
peIHOr yKHIama ICIMMHYHO BE3aH, a JEIMMHUYHO CI000IaH, Tj. Ja ce
,Ib€r0Ba BE3aHOCT OIJie[]a Y TOME LITO CE aKT MOXKE YKWHYTH WM U3Me-
HUTH CaMo Y ClIy4yajy TeIIKe OMAacHOCTH 10 TaKCaTWBHO ofpeljeHe jaBHE
WHTEpece, a BberoBa clobosa je u3pakeHa y ToMe HITO je caM JIUCKpe-
IIMOHO OlIeRYje Aa in he y TakBOj CHTyalllju HHTEPBEHUCATH U Y KoM he
0o0uMy ,,3axBaraTh y CTe€YeHa MpaBa MmojeauHia.’* Y npaBHoj Teopuju
0eexXnMO 1 CITy4ajeBe Ja je CTaB y IPUJIOT TUCKPEIHOHe OIIEHE O O0NMY
y KOjeM akT Tpeba YKHHYTH 3acTylaH ¢ 00pa3IoKemeM J1a 3aKOH ,,HUTIIE
He JIaje HU TI0jaM HHU AeuHHIjy cBera Tora*.”> JIpyru aytopu cMarpajy
Jla opraH yIpaBe HeMa MpaBo Ja M0 JUCKPELHOHO] OLUEHH OJTydyje O
obuMy y KoMe perieme Tpeda ykuayTH. OBaKkaB CTaB HaJla3uMO KOJ| ayTo-

19" Cnyuaj Draon v. France, npencraska 6p. 1513/03, §§ 76. Buxn. u ciydaj Stec
and others v. The United Kingdom, npencraBka op. 65731/01 u 65900/01, §§ 52.

20 U3 obpasnoxera Ommyke YerasHor cyma Cpbuje I3 17/2011.

21 U3 o6pasnoxema Omyke Yeragror cyna Cp6uje 1V3 295/2009.

22 13 obpasnoxema Omiyke Yerasuor cyna CpGuje IV3  17/2011.

23 ECJBII je y cBojuM omiykama yKasao [a 3aKoH MOpa ,, ca 3aI0BOJbaBajyhom
jacHOhOM 03HAa4YNTH OOMM TUCKPEIMOHE BIACTH U OIPEINTH HAUYMH IeHe MpuMeHe . Bua.
cnyuaj Hasan and Chaush v. Bulgaria, npeacrtaeka 6p. 30985/96, § 67.

24 Tagne Jumurpujesuh, lpasocuaxchocm ynpashux akama, Beorpax 1963, 152.
VY tom cmuciy u: @pawo Lopuuh, Kovenmap 3axkona o o onutmem ynpasHom nocmynky,
Beorpan 1931, 255; CnaBospy6 [Tonosuh, Crean Jlnnuh, JoBanka CaBuniek, Kovenmap
3axona o o onwmem ynpasnom nocmynky, beorpan 1998, 611; 3opan P. Tomuh, Komen
map 3axona o o onwmem ynpasnom nocmynky, beorpag 2003, 409 410.

25 Jopan Credanosuh, Kovenmap 3axona o onwumem ynpasnom nocmynky, beo
rpax 1933.
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pa koju nuTame BaHpemqHor yKuaama MocMarpajy ca CTaHOBHINTA TEOPH]je
0 YKUJABY U MEHhamy ,,0lacHUX aKara“. Y TOM CMHUCIY, Ha/IJIeKHH OpTaH
yrnpaBe hie yKUHYTH yHOpaBHH aKT ako Ce€ HacTymesa ,,TellKa OMacHOCT™
Mo HaBeJIeHa jaBHA 100pa He OM MoTJia JIpyraduje OTKIOHUTH. YKOJHKO Ce
Monu(pHKaIjoM aKTa MOXKe OTKJIOHHTH HACTYIIeNIa OMacHOCT, yIpasa he
npubehu U3MEHU a He YKHUJamy akTta. J[pyrum pedunma, opraH ynpase He
MOXe€ y TIOTIYHOCTH JIa YKHHE PEIICHE BAHPEIHUM MPABHUM CPEACTBOM,
CBE JOK ITOCTOjU MOTYRHOCT Ja ce LnJb MOCTUTHE HerOBOM M3MeHOM. To
JlaJbe 3HauM J1a OMJIYKY O YKHJamy YIPaBHOT aKTa Cyll MOXKE CTAaBUTH BaH
cHare ako je 3aKOHCKH IIUJb MOTa0 OWTH HCITyHEH U U3MEHOM aKTa, OJTHO-
CHO CYJI MOXE J1a TIOHHIITH OJUTYKY O MEHhamby MPaBOCHAKHOT aKTa ,,Kaa
Cy M3MEHE JTANIEKOCEKHHU]jE HEro MITO je TO OMACHOCT M0 jaBHE MHTEepece

3axTeBaya‘‘.?

VYeraBau cyn CpOuje 3ay3eo je U MUIUBEHE J1a Y MOCTYIKY YTBp=
huBama jaBHOr HMHTEpeca ,,Mopa IOCTOjaTH MpPaKTUYHA W JAEJIOTBOPHA
NpaBHA 3alITHTa TOjelWHIIA, 2 HE YUCTO (OPMAIHU MPHHIUI JTOCTYII-
HocTH Te 3amture.?” CTora ce 0TBapa M MUTamke KOHTPOJIE paja opraHa
yrpaBe y cliy4ajeBUMa y KOjUMa OJJIy4yje O TOME Jia JH Mpe MpUMEHE
BanpenHor ykuaama MOCTOjH MPAaBHO CPEICTBO KOJUM CE Mambe 3aHpe
y CTe4eHa IpaBa, Kao M y cly4ajeBUMa y KOjuMa OIIydyje Y KOM 00uMy,
pany 3amTHTe jaBHUX J00apa U jaBHUX BPEAHOCTH, pelliekhe Tpeda yKu-
aytu. Kog BaHpennor ykumama omrydyjyha je omeHa HaJIeKHOT opra-
Ha Jia TU Cy UCIYHCHU 3aKOHCKH YCIIOBU 3a Mpey3MMarhe¢ OBE MpaBHE
unTepBeniyje.?® Kama cy ucmymeHr 3aKOHCKH YCIIOBH HaJUICKHH OpraH
je opnamrheH (,,ak0 je TO MOTPEOHO™) /1a OMIIYYH JIa JIK je HEONXOAHO JIa
ce OBO MpaBHO cpencTBO u ynorpebu. Kana je ped o mpBocTeneHoj oj-
Jaynu o oduMy BaHpemHOr yKuaama pelliea, Mo JKajaOu MEeTHMCXOIHOCT
yKHIamha y IEJMHA MOXKE Ja [IEHH Jpyrocrernenn oprad.”’ Bumm opraxn
je 1 cam oBamheH 3a MOCTyNamke M0 TUCKPEINOHO] OIIEHH U MOXKE TIPBO-
CTETEHY OJNTYKY KOjOM je pelliehe YKUHYTO Y ISTHHU Ja YKHHE U 3aMECHU
j€ OIUTYKOM O JICIMMHYHOM YKujaamwy. Cyn y ynpaBHOM CIIOpY HE MOXE Jia
yAa3u y MuTame HEeTUCXOTHOCTH OBaKBe OuIyKe. Ratio legis Banpemnor
YKUJamkha jecTe MOCTU3alke IUba KOjU CE CAaCTOjH y OTKJIamamy OIac-
HOCTH WJIM 3aIlITUTH jJaBHOT MHTEPECA YKUIAHEM YIPABHOT aKTa Y OHOM

26 Jlaso Kocruf, Aomunucmpamusno npago Kpamwesune Jyeocnasuje — Ooeram
nocm ynpage, beorpan 1936, 256 257.

27 U3 obpasnoxera Ommyke YerasHor cyma Cpouje I3 17/2011.
28 Bun. npecyny Bpxosror cyna CpGuje, Gp. Y. 7194/05 ox 4. okroGpa 2006.

2 Bum 3akmydak ca CaBeTOBama yNPABHHX ONCIbCHA PEMYONHUKHX N
MOKPajUHCKHUX cynoBa ox 9. meremOpa 1986: ,,Hamnexnu opran 3a JOHOLICHE peniemha
0 BaHpenHOM yKuIamy H3BPILIHOT PEIICHA j¢ OpraH KOjH je JOHEO M3BPIIHO pelIeHe,
a MOJKE ra YKHHYTH M JIPYTOCTEIICHH OpraH, ako TakBOI' HEMa, OHJa ¥ OpraH KOju BpIIU
HaJ30p HaJ pajioM mpBocTeneHor opraHa. Iloctynak 3a BaHpenHo ykupame M3BpIIHOT
petema mokpehe ce u pememe JOHOCH CaMo TI0 CITyKOeHOj Ty )HOCTH. Mupjana Pammh,
Kanba u eanpeona npasna cpedcmea y ynpassom nocmynky, beorpan 2009, 39.
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00MMYy KOjH je 3a TO HeomxonaH. AKO OpraH yIpaBe HUje yIoTpeOHo Ivc-
KpELUHOHY OLIEHY Y CKJIaJy ¢ IIMJbEM Y KOMe je oBnalhemne AaTo YIpaBHU
akT ce Moxe noHumtutd. Crora OU Cyl Morao, mo Ty>XOM cTpaHke 300T
HE3aKOHUTOCTU pelliekha 0 BaHpenHoM ykuaamy kaaa Hahe na ocro-
pEeHHU YINpaBHU akT Tpeba MOHHUIITHTH, JAa Y CHOPY IyHE jYPUCIHKITH]S
caM pelld yNpaBHY CTBap, Tj. IOHECE PElICHkEe KOjUM Ce CTeYeHa MpaBa
YKUIajy caMo y 0OMMY HEOMXOJHOM Jla C€ OTKJIOHU OMACHOCT IO jaBHA
nmo0pa.

4. KAPAKTEPUCTUKE BAHPEJIHOI' YKUJIABA PEHIEBA
YV EKOJIOIIKKMM VYIIPABHUM CTBAPUMA

Kako je panuje yka3aHo, SKOJIOIIKE YIIPaBHE CTBApU UMajy opeljeHe
KapaKTePUCTHUKE 10 KOjMa C€ Pa3jIuKyjy OJ yIIpaBHE CTBapH, a Koje Ha-
pPOUMTO JoNa3e 10 M3pakaja y NMPUMEHHU NPaBHUX CPEICTaBa y YyIpaB-
HOM nocTynky.** ¥V Tom cmucity Hamehe ce mutame aa i ce BanpenHom
YKUIaBy MOXE MPUCTYIIUTH IIOBOAOM 3aXT€Ba CTPAHKE, Tj. a JIU jJABHOCT
MOKe UMaTH MpouecHy jerutumannjy? ¥V ui. 256 3YIl-a ce He cioMume
MoryhHOCT (opMallHOT YKIbYyUHBamka 3aUHTEPECOBAHUX cyOjekara y mo-
crynak Banpennor ykunama. Umajyhu mva ymy na je 3VII-om 3amnTepe-
COBAaHMM Cy0jeKTHMa MpHU3HATa MPOIECHA JIETUTHMAaIMja y Wi 254, cT. 2
koju HopMmupa [loHnITaBama n yKruaama 1o OCHOBY CIIyKOEHOT Hazi30pa,
Kao u wiI. 258, cT. 1 koju HopMmupa OraniaBame penie-a HUIITaBUM, ap-
TYMEHTOM a contrario 3aKJbydyjeMo Ja jaBHOCT He OM MOIJIa MOKPEHYTH
BanpenHo ykuame peliemna y eKoJIONIKUM YyIIPaBHUM cTBapuMa. To 1abe
3HAYM Ja TOjeTUHITN UMajy MOTYNHOCT 1a, Y peIOBHO] KOMYHUKAIH]H C
OpraHuMa yrmpase, IIOIHECKOM y (OpMHU MHHUIMjaTHBE, YKaXy Ha MOTpe-
Oy 3a JOHOLICHEM OUTyKe 0 BaHpeIHOM yKuAamy H3BPIIHOT pelicHka.’!
MelyTum, opran ynpase Huje y 00aBe3u Aa WHULHUjaTUBY NpuxBatu. To
ce nasbe peduiektyje u Ha 00aBe3y opraHa ymnpase Ja 00aBecTH M0jeqHHIE
KOjU Cy My Ce MHHIIMjaTUBOM oOpaTuiii. AKO opraH ympase, cMarpajyhu
Jla HUCY MCITY-EHH YCIIOBY 32 MPUMEHY BaHpenHor ykuiama, He IPUXBa-
TH MHUIIHNjaTUBY, HAje y 00aBe3M J1a JoHece perieme 0 Tome. O TakBoj ofl-
nynu he camo o0aBecTUTH MMOAHOCHOLIA HHUIHjaTuBe. Kako je ped o akTy
KOjU HEeMa KapakTep yNpaBHOT aKkTa, NPOTHUB OOaBEIITEHa CE HE MOXKE
nogHeTH Tyx0a W MOKpeHyTH ympaBHu criop.’? Ilutame Koje ce nabe

30 Elizabeth Fisher, Ronnie Harding, ,,The Precautionary Principle and Admini
strative Constitutionalism: the Development of Frameworks for Applying the Precautionary
principle®, Implementing the Precautionary Principle  Perspectives and Prospects (eds.
E. Fisher et al.), Edward Elgar 2006, 115.

31 Bun. 3opan P. Tomuh, Yipasuo npaso (ynpasua xoumpona ynpase), Beorpan
1990, 368.

32 3akom o ynpasuum cioposuma  3YC, Cuyocbenu enacux PC, 6p. 111/09, wr.
3 uun 4.
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oTBapa jecte Ja Ju OM ce yNpaBHU CIIOP MOTao MOKPEHYTH aKO OpraH
ympaBe IoHece oAnyKy y hopmu pemema? Kako je panuje ykazano, Ban-
pPEIHO YKUAAmke pelieha BPIIU Ce MO CIYXOeHO] AYKHOCTH, a jaBHOCT
“Ma MOTYRHOCT Jla ce Ha/IJIeKHOM OpraHy, y (OpMH HHUIIHMjaTHBE, 00pa-
TH ca YHbCHUIIaMa Koje, IIpeMa MHUIIJbEHY TT0jeInHaIa Koju ce oopahajy,
OlpaB/aBajy MPUMEHY OBOT BAaHPEIHOT MpaBHOT cpejcTsa.® Kako je peu
o MoryhHOCTH, a HEe IpaBy KOjeé MOTY peali30BaTH IMOjeAMHIM Kao 4ia-
HOBH jaBHOCTH, 00aBeLITEHEM O HENPUXBaTaly MHUIM]aTHBE, U Kaga Ou
Ouio moHeTOo y hopMH pellera, He pelaBa ce 0 HeKOM IpaBy WM o0aBe-
31 (PU3MYKOT WITH MIPABHOT JIMI[A WJIM JPyTre CTPAHKE y YIIPaBHO] CTBapH.>*
Crora cMo MHIIIJCHA JIa C€ MIPOTHUB OBOT aKTa, M Kaja Ow OWo JOHET y
¢dbopmu perema, He MOXKE BOOUTH YIPaBHU CIIOP.

VY npakcu ECJBII je 3ay3er cTtaB na ,,3aMHTEpECOBaHU I10jeIUHLIN
Mopajy uMatd MOryhHOCT jxanbe MpPOTHB CBAaKe OIUIYKe, aKTa WM TPO-
mycTa Kajia cMaTpajy Jia y MOCTYIKY OJUTyYHBama HUje JOBOJFHO 3HAYaja
JIaTO BUXOBUM MHTEPECHMA WIIM U3HETUM CTaBoBHMa. “*® MMajyhu Ha ymy
creun(UYHOCTH YNPABHOI IOCTYIKA y ClyyajeBUMa 3alITUTE *KMBOTHE
cpenune, kao u m3Hetn ctaB ECJbII, Munubema cMo na mocrojeha 3akoH-
CKa pellema y BeJIMKOj MEpH OACTYMAjy Of CTaHAapna yuemrha jaBHOCTH
y €KOJIOLIKUM YIpaBHUM cTBapuMa. OCUM Tora, MOKEMO YOUUTH MHKOH-
sucteHTHOCT 3YIl-a m 3akoHa O 3aIITUTH JKHUBOTHE CPEIWHE KOjU HOP-
MHpa OcHOBe yderrha jaBHOCTH y €KOJIOMIKUM cTBapuma.’® ¥V ckiamy ca
33XC, cBako mMma mpaBoO Ja y4ecTByje y MOCTYNKY AOHOIIEHA OIITyKa
yrje OM CpoBOhErmEe MOIIO Jia yTHYe Ha XMBOTHY cpeauny.’’ Kako je
BanpenHo ykugame periema y eKONOMIKIM YIIPAaBHU CTBapUMa MOCTyIaK
JIOHOIIIEHa OANyKe uuje Ou crpoBol)ere MOMIO Jla yTHYe Ha JKUBOTHY
CpelMHY, CBAaKO, & HAPOYUTO 3aWHTEPECOBaHA jJaBHOCT, OM MOpao Jia uMa
MpaBo Ja y HeMy yIeCTRBY]e.

5. 3BAKJbYYAK

Banpenno ykuname pelema ce, Ka0 BaHPEIHO MPABHO CPEICTBO,
MpUMEYje PECTPUKTHBHO aKO Cy MCIymeHH onpeheHn 3akoHOM aedu-
HUCcaHu ycinoBu. Hajmpe, pememe koje ce Banpemno ykuma mopa crehu
CBOjCTBO HM3BPINHOCTH, KOjeé HE Mopa Jia ce MofyJapa ca CTHIAmeM
CBOjCTBA KOHAYHOCTH ¥ TIPABOCHAXKHOCTHU. 3aTHM, pelieke ce Moxe Ban-

3 Bun. ¢n. 29.
34 3yC, un 3, cr. 2.

3 Cnyuaj Muriel Herrick v United Kingdom, npencraBka 6p. 11185/84 on 11.
Maja 1985, § 119.

36 33KkOH O 3AIITHUTH XHBOTHE cpenune  33XKC, Cayocoenu enacnhux PC, Op.
135/04, 36/09, 36/09  np. 3akoH, 72/09  np. 3akon u 43/11  omiyka YC.

37 33%KC, . 9, Tau. 10.
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PEeOHO YKMHYTH CaMoO ako je TO MOTPeOHO paau OTKJIamama ,,TeIIKe U He-
MOCpeHE OMACHOCTH 3a HBOT U 3[paBJibe JbYIH, jaBHY O€30€IHOCT, jaBHU
MHUp ¥ jaBHU TIOpEIaK WM jaBHU MoOpaj, win paau nopemehaja y mpu-
Bpeau™, HE caMo Kaja je TakBa OMACHOCT HacTajla Kao MOCJeIHLa HEHo-
CpEeIHOT M3BpIICHA pellieka, Beh u kana moctoju 00jeKTrBHa MOTyhHOCT
Jla OHa W3BpIICHEM pellemha W Hactane. Mmajyhm Ha ymy 3Hauaj mpu-
MEHE Hayejla NPEeJOCTPOXXKHOCTH y 3AIUTHTU XMBOTHE CPEOUHE, OBUM
ce orapa MoryhHocT 3a mpuMeHy Bampenmor yknpama pemiema u y
CllyyajeBMMa Kaja NpelMMUHApHA Hay4YHa WCTpaxkuBamba yryhyjy Ha To
Jla TIOCTOjU pa3syMHa OCHOBa 3a 3a0puHyTocT. To masbe 3Haum ma Ou ce
npuMeHoM BanpeaHor ykupama peliema Moria moctuhd 3amTuTa KBa-
JIUTETa W CTamba XXUBOTHE CPEJAMHE Y OHUM IHTABHMA Y KOjHMa IMOCTOjH
MoryhHOCT HacTaHKa TEIIKe ¥ HEHAaIOKHAAMBE OMACHOCTH O KOjOj, Y TOM
TPEeHYTKY, HHje MOoryhe M3HEeTH jacaH Hay4YHHU CTaB, MOMYT OONAaCTH KIIH-
MaTCKUX MPOMEHa M YNOoTpeOe TeHeTHYKH MOAM(DUKOBAHMX OpraHU3ama,
ako je yrBpheHa Be3a m3Mel)y JKMBOTa M 3ApaBiba JbyIW WIHM OCTAJIHMX
MHTEpeca uYMja je 3amTuTa rapaHToBaHa 3YII-oM M KBajuTeTa M CTama
’KMBOTHE CpeIMHE. AHallM3a Cy/ICKe Mpakce TMoKasyje Jia 3allTHTa jaBHOT
WHTEepeca He Moxe Outu 00ez0elieHa Ha IITETYy HEKOT APYrOr OCHOBHOT
Havena 3YIl-a, u 1a 3HaUeH-E KOje 10jaM jaBHU MHTEpeC MMa Mopa aa Oyrne
3aCHOBAHO HA 3aKOHUTOM W Pa3yMHOM OCHOBY, C TOCTUTHYTOM ITPaBUIHOM
paBHOTEXOM M3Mel)y ommuTer MHTEpeca 3ajeAHUIIe W 3alUTUTE OCHOBHHUX
npaBa nojeaunana. Ctora cMo MHIIUBCHA J1a ocTojehe perieme KojuM ce
npenu3nupa nojaM jaBHOT WHTepeca Ko BaHpemHor ykumama peliema He
OroBapa rnoTpedH 3aIllTUTE KBAIUTETA U CTamba KMBOTHE CPEAMHE Kao I0-
ceOHor objekTa 3amrute. [lojam jaBHor MHTEpeca, aedunucanHor 3YII-om,
Tpeba IPOIIMPHTH TAKO Ja obOyxBara m MoryhHocT BaHpenHor ykugama
pelena aKko je To MOTpeOHO paan OTKIamkama TeIIKEe U HEITOCPEJHE OIac-
HOCTH 32 KBAIUTET U CTalE )KUBOTHE CPEIHHE, Ka0 OCceOHE BPEAHOCTH.

Konauno, BaupenHo ykujiame MOXKe ce€ MPUMEHHUTH CaMO aKo Ce
TEIIKa W HENOCPEIHA OMACHOCT HE MOXKE OTKIOHHTH NMPUMEHOM HEKOT
JPYTOT MPaBHOT CPE/ICTBA KOJHM CE€ Maibe 3aJupe y cTeueHa mpasa. W3-
BeJIeHA aHaJn3a TOoKasyje Jia MPaBHO CPEICTBO KOJUM CE Mambe 3aaupe
y CTEYeHa MpaBa, Y MarepUjaTHOM CMHUCIY, MOXEMO OIPEIUTH K0 OHO
Koje je cpasmepHo noctojehoj mim 3anpehenoj onacHocTy 1o 3amruheHu
JaBHU HMHTEpEC, MOK O ra y (popMaIHOM CMHCIY MOTIH OAPSIUTH Kao
OHO YHja MPUMEHA YWHH jEJMHH HAUWH 33 YKIAWkamhe Pelickhe U3 MpaB-
HOT IIOpeTKa. Y TOM CMHCILy, IpuMeHa BaHpeqHor ykunama pemema or-
Bapa MOTYHHOCT yKJamarma W3 MPaBHOT MOPETKa HHTETPHCAHE JI03BOJIC,
EHEepreTCcKe JI03B0JIe, TO3BOJIC 3a MOCTaBbambe 0A3HUX CTAHWIA MOOWITHE
TenedoHrje WK Jpyre TojeluHaYHe OJUTyKe KOja MOXKe UMAaTH YTHIIaj Ha
’KHBOTHY CpEIUHY, KaJia ce JPYTHUM IPaBHUM CPEJCTBOM CTamhe¢ M KBaJIU-
TET )KUBOTHE CPEAMHE HE MOTY 3allITHTUTH, & MOCTOjH Be3a uamely oBux
BPEIIHOCTH W JKUBOTA M 3[paBJba JbYJHM WIM OCTaJMX HHTEpeca 4Hja je
3amtuTa rapadToBana 3YII-om.
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Baupenno ykuname periera jecte TpaBHO CpPEACTBO Koje ce
0CTBapyje HCKIbYUHBO ex officio. Banpenmo YKHIaEe Ce HE MOXKE TOKpe-
HYTH ITOBOJIOM 3aXT€Ba CTPAHKE, I1a HAKO je I0jaM CTPAHKE KO CKONOLIKIX
YIPaBHUX CTBapH MPOIIMPEH Tako Aa oOyXBaTa jaBHOCT, OHAa WIAK HeMa
nporecHy JeruTumanwjy. To ajbe 3Ha4M Ja jaBHOCT, rmpema Baxehum 3a-
KOHCKHM peIICHhUMa, HeMa TPpaBo Aa A00Hje OAroBOp y OONMKY pemema
YKOJIMKO MHHILIMjaTUBa 32 BaHpeHO yKuIame yIpaBHOT aKkTa O €KOJIOIIKO]
ynpaBHOj cTBapu He Oyne mpuxBaheHa. Tmme je mpumena BanpemHor
YKHIamha y eKOJIOIIKIM YIIPAaBHUM CTBapHMa 3HAa4ajHO YMarbeHa.
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EXTRAORDINARY CANCELLATION OF DECISIONS:
PUBLIC INTEREST AND INTEREST
OF ENVIRONMENTAL PROTECTION

Summary

The paper examines the possibilities of application of an Extraordi-
nary Cancellation of Decision as the last legal measure to protect the right
of every person to a healthy environment. The author analyzes the legal
nature of the Extraordinary Cancellation, describes the prerequisites for
its application and explains the uniqueness of its application in environ-
mental protection. In order to find the basic elements for determining the
notion of “public interest” and “serious and immediate threat” to interests
stipulated by law and defining relations between the public interest and
the interest of environmental protection, a special attention is given to
Serbian Constitutional Court and ECHR case law.

The author presents arguments for the application of Extraordinary
Cancellation in environmental protection, points out the practical issues that
justify limitation or even cancellation of rights acquired in accordance with
the integrated or energy permit, and indicates the application of relevant
case law on making a fair balance between demands of general community
interest and requirements for individual’s fundamental rights protection.

Key words:  Extraordinary Cancellation of Decision. — Public interest.
— Interest of environmental protection. — Case Chassagnou
and others v. France. — Case law of Serbian Constitutional
Court.
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