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[NPABHO-ITOJIMTUYKO OITPABJABE KPMBUYHOT"
JEJIA KOPUIITREBA TUNIATHUX KAPTULA
BE3 [IOKPURA

Y 06om paody aymopu pazmampajy npasno nonumuyxe paszioze 3a npOnUCU8ar,e
Kpusuunoe oena xopuwheroa niamuux kapmuya Oe3 noxkpuha (Kpusuunu 3aKoHUK,
un. 228, ecm. 1). ¥V npeom Oeny paoa ce oojawrbasa ratio legis osoe oena, uz xoea
npousnazu da Kopuwherse niamue xapmuye 0e3 noxpuha sacnyscyje oa 6yde Kpu
BUYHO CAHKYUOHUCAHO CAMO Kadd HA OCHO8Y ynompebe Kapmuye u3zoasanay cmuye
camocmanty obasezy nnaharea npema mpehem auyy u3ean y20680pa ¢ umaoyem Kap
muye. Hacynpom mome, Kadicroagarse He 3aciysicyjy cayyajesu ynompebe 0eoumnux
Kapmuya Ha npooajHuM Mecmuma mpaosayd, 0OHOCHO b6anKomamuma opyeux oana
Ka, ede uzdasanay npeko aymopuszayuje (0000pera) mpancakyuje niahara Heno
CpeoHo yuecmayje y concmeeHom npeyumarsy obdasese npema mpehem nuyy. dpyeu
0eo paoa je noceehen Kpumuykoj ananusu obenedxcja buha ooz KpusuuHoz dena y
saoicehem cpnckom npaey. Y mom noznedy aymopu yKasyjy Ha nojeduna o0cmynarsa
u HejacHocmu u3 yena oojawrbene cepxe unkpumunayuje. Ha ocnosy ceecmpanoe
pasmampara numared 00 3HaYaja 3a WUPUHY KPUMUHATHE 30He Y 060j obnacmu, y
3aepuiHomM deny pada aymopu 0ajy odzosapajyhe npeonoee de lege ferenda.

Kibyune peun: JJebumne kapmuye. Kpeoumne kapmuye. Aymopusayuja (0006pe
we) niaharwa. Ilpesapa. 3noynompeba nosepersa.

Aytop je Banpenuu mpodecop IIpaBHor dakynrera YHusepsutera y beorpany,
igorvu@ius.bg.ac.rs.

Aytopka je nomeHTkuma I[IpaBHor ¢axynrera YuuBep3utera y beorpany,
mirjanam@ius.bg.ac.rs.
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1. YBO/,

[TnarHe kapTHIlEe Kao MOCEOaH HHCTPYMEHT Iialiama IpeIcTaBibajy
o Gankapcke npakce.! O BHXOBOT HACTaHKA cpeanHOM S50-HX TouHa
MPOIILIOT BeKa JI0 JJaHAC OHE Cy TOCTalie Y TOj MEpU PaclpocCTpamCeHe,
Jla cy 1mo Opojy TpaHcakiyja miahama HOTHUCHYJIE APYre HHCTPYMEHTE W
HauyunHe Tiahiamka, MOMmyT YekoBa. HaBeneH! TpeH T MAaCOBHOT KOpHUINHicHa
IJIATHUX KapTHUIA YKa3yje Ha HUXOB BEJIWKH 3HAYa] 3a OfBHjame OaHKap-
CKOT TUTaTHOT TIPOMETa, a TUME B 32 MHOTOOpOjHE KOPHCHUKE OaHKapCKUX
TUIATHUX ychyra. YIpaBo W3 TOT pasjiora, HAKOH BHIIE JCIICHUja HECIy-
TaHOT pa3Boja y OaHKapCKOj MpaKCcH, IUIaTHE KapTHIe ¢y modeTkoM XXI
BEKa TOCTaJie MpeAMeT I0jadaHOr MHTEPEeCcOBama 3aKOHOAABLA. Y TOM
norvie Ty, MPaBHU CUCTEMH HACTOj€ Ja MPYKE CBECTPAHY PEryNIaTHBY, KaKo
O ce 3alITUTHO HE caMO MPaBHU MPOMET YOIIITE, a MoceOHO 6e3roTo-
BUHCKH TJIaTHU MPOMET, HETO U WHTEPECH Tpropana, OaHaka, n3aBaiana
W MManara rnjiaTHUX KapTHUlla.

PerynaruBa mnatHux KapTulla je HadenHO jaBojaka. C jemHe cTpa-
HE Cy YCBOjEHU NPHUBATHONPABHU MEXaHU3MH 3a 3AIITHTY YYECHHKA Y
n3AaBamy U KOpUIIhewy IUIaTHUX KapTula, A0K, ¢ Apyre CTpaHe, IOCTOj!
Y KPUBUYHOIIPABHHU OATOBOP Ha CaBpEeMEHE M3a30B€ IIATHUX KapTuma. Y
KPUBHYHOIPABHOM CMUCIY TIOjelMHE BPCTE 3JI0ynoTpeda y Be3u ¢ IIar-
HUM KapTHLaMa ce€ CaHKIMOHHIIY Kao KpHBHYHA Jena (alcupHKOBamba
u 3j0ynoTpebe TarHux Kaptuma (wi. 225 KpuBuuHOr 3aKOHHMKA)® U
M3/laBama YeKa W Kopulihema IIaTHUX Kaptuma O0e3 mokpwmha (wi. 228
K3). ¥ oBom pany he HapounTta naxkma OUTH 1mocBehieHa OCHOBHOM 00H-
Ky IpyrOHaBeIEHOI Jeia, KOJ Kora MMajall KapTHIE ,,KOPHUCTH NeOUTHY
TUTaTHY KapTHILy 32 KOjy Hema MoKpuhe WM KOPUCTH KPEIAWTHY IUIaTHY
KapTUlly 3a Kojy He o0e30ehyje mokpuhe y yroBopeHOM pOKy, a THMeE
cebu WM apyroMe npudaBy MPOTUBIIPaBHY IMOBUHCKY KOpHCT* Behy on
JeceT xuibana auHapa (ct. 1), omHocHo Behy on cto xuibajga auHapa (CT.
3). [Ipu ToM, aHaNTM3a KPUBUYHOT Jena Kopuiihema IIaTHUX KapThia 6e3
noxkpuha MMa 3a b Ja UCIUTAa KPUMHUHAIHO-IIONUTHYKO ONPABIAKE U
CMHCa0 HCTOBOT MHKPUMHHHCAa, KaKo OU ce JOILIO J0 PEelIeBAHTHUX
3aKkJbyuaka de lege ferenda.

' Christian Koch, Bankrecht: Grundlagen der Rechtspraxis (Hrsg. R. Fischer,
T. Klanten), RWS, Koln 20104, 746; Hans Peter Schwintowski, Bankrecht, Carl
Heymanns, Koln 20113, 258; Hartmut Strube, Handbuch des Fachanwalts: Bank und
Kapitalmarktrecht (Hrsg. P. H. Assies, D. Beule, H. Strube), Carl Heymanns, Kéln 20102,
253.

Kpusnunu 3axonuk K3, Cryocbenu enacnux PC, 6p. 85/05, 88/05, 107/05,
72/09, 111/09, 121/12 u 104/13.

69



Amnamu [lpaBHor dakynrera y beorpany, ronuna LXII, 2/2014

2. RATIO LEGIS KPUBUYHOI' CAHKOUOHHMCABA
KOPUII'REWBHA TINIATHUX KAPTHULIA BE3 ITOKPURA

CankumoHncame Kopumhema IIaTHUX KapTuia 0e3 mokpuha me-
XaHM3MUMa KpUBHYHOI IIpaBa HHje HecmopHo. M3maBaomm kapruna
nocenyjy oarosapajyhe yroBopHe MexaHW3Me 3a 3allITUTY CBOJHX HH-
Tepeca, yKJbydyjyhu Ty M MOTYHHOCT mpoBepe KpeAWTHE CIIOCOOHOCTH
KJIMjeHaTa, KOja MPETXOIM HW3/aBamy KapTHIle, Ka0 M IpaBo Ha OJoKa-
Iy WIN OAy3WMame KapTHIE y YroBOpeHHMM ciydajeBuMa. Crora He
n3HeHal)yjy omacke s1a ce OBZIE 3ampaBo PaJH O KaKmbaBamby OHOTa KO HE
U3BpILIABA CBOjE YTOBOPHE 00aBe3e,’ MTO JOBOIH y MUTaHke HEOMXOAHOCT
KPUBUYHOIPaBHE peaKiyje, Kao Ha4eIHO aKIeCOpHe rpaljancKonpaBHUM
MozenimMa 3amrture. OBe CyMmbe Cy jOI BHINE MOjadaHe TEXHOJIOIIKUM
pa3BojeM y obmactu O0e3roToBUHCKOT Tutahama, TJe je CBaKy TpaHCaKIUjy
TEeXHWYKH MOTyhe Tako yCIOBHTH, 1a ce TIOKpuhe MMaora KapTHIe OTHO-
CHO JIMMHT H-ETOBOT 3a/ly)KHBarba MOXE EJIEKTPOHCKH IPOBEPUTH TOTO-
BO MoMmeHTanHO.* CTora ce OmpaBIaHOCT WHKPUMHHHCama Kopuihema
IUIaTHUX KapTuma 0e3 mokpuha y CPIICKOM KPHUBHYHOM 3aKOHOJABCTBY
MO)Ke YTBPAWUTH CaMO HA OCHOBY IIPABWIIHOT CXBaTama rationis legis oBe
KpPUBUYHOMIPaBHE ofpende. Y TOM CMHUCIY ce Ha IPBOM MECTY IOCTaBJba
MUTamke, KOjH je HamMepaBaHH OO0jeKT 3allTHTe OBOT KPUBHYHOT Jeja.
UwuHn ce na y cuTyaruju Kopumihema ratHe kaptuile 6e3 mokpuha y o0-
3up gonase cieaeha Tpu MoTeHNMjaTHA 00jeKTa 3alTuTe: a) 6e3rOTOBHH-
CKHM TUIaTHH TIpoMeT, 0) MMOBHHA Tpeher numa (Tproeua, OMHOCHO OaHKe
Koja yIpaBjha OaHKOMAaToOM), M B) IMOBHHA W3/]aBaolla TUIaTHE KapTHUIIE.

a) Ha npBu mormien ce 4yuHH Jla ce HEMOCPEIHA CBpXa KPUBHYHOT
CaHKIMOHHCama Kopullihema IUIATHUX KapTulla 0e3 mokpuha oriena y
MOTpeOU 32 HAPOYMTOM 3AIITHTOM 0e320MOBUHCKO2 NAAMHO2 NPOMema.’
Kopumtheme mnarae kapture 6e3 mokpuha mpeacTaBibaio OM TaKo JETHKT
CBOjEBPCHOT allCTPAaKTHOT YTpoXkaBama QYHKIMOHUCAmhA O€3rOTOBUHCKOT
TUTATHOT MPOMeTa. Y TPUIIOT TOME TOBOPH U CHCTEMATCKO TyMauewme Kpu-
BUYHOT 3aKOHWKA, KOJU je OBO JIeJI0 CBpCcTao Mehy kpuBHYHA nena mpo-
TUB MPUBpPEJE, U3 Yera MpousJia3u Ja je BUMe HENOCPEeaHO 3amTuhicHa
MpUBpENa, KOHKPETU30BaHA KPO3 OC3rOTOBUHCKH IUIATHHU IPOMET Kao OIl-
mre moopo. Mmak, 6irka aHanm3a HadnHa (DyHKIIMOHHCama KopHIThema
TUIaTHE KapTuie 0e3 mokpuha JOBOAU Yy CYyMIbY TaKBO TyMmauewe. Hau-
Me, MPUIMKOM YIoTpeOe TuaTHe Kaprtuile 0e3 mokpuha 3a 0e3roTOBHH-
cko miahame pobe WM ycilyra TPropail 1Mo MPaBHIy CTHYE ariCTPaKTHO

3 Gerhard Fiolka, Strafrecht II. Art. 111 392 StGB. Basler Kommentar (Hrsg. M.
A. Niggli, H. Wiprichtiger), Helbing Lichtehahn, Basel 20072, 579.

4 Henning Radtke, Miinchener Kommentar zum Strafgesetzbuch. Band 4 (Hrsg.
R. Hefendehl, O. Hohmann), C. H. Beck, Miinchen 2006, 564 565.

> Thomas Fischer, Strafgesetzbuch und Nebengesetze, C. H. Beck, Miinchen
2011°%, 1982.
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HOBYAHO TOTPaKMBamkhe IMpeMa M31aBaolly KapTHUIE, KOjH je CIEICTBEHO
TOME Jy’KaH Jia My IUIaTH M3HOC TpaHCaKIyje, Hemajyhu mpaBo Ja ucrak-
He MPUroBop Aa He moctoju nokpuhe.® OTyna je YnmbeHHIA HEMOCTOjamba
nokpuha upeneBaHTHA 3a TProBla, Ta MPEACTaBJba CaMO WHTEPHH IPO-
OreM m3Mely m3maBaolia M Maona (KOpUCHUKA) Kaptuie. bynyhu na m3-
JlaBajai “iMa MOTYRHOCT Zja 0Baj mpoOIeM pelr y HEMOCPETHOM OTHOCY
C KJIHjeHTOM, OWiIo Tako mrto he My omy3eTH Wil OJOKHpATH KapTHUILY,
WIH Tako mTO he 3aXTeBaTH HEKO JOAaTHO CPEACTBO oOe30ehema cBor
MOTPaXVBamka MPEeMa MMaoIly KapTHIE, YMHU C€ Jia je OS3rOTOBUHCKHU
TUTATHU MTPOMET THME JJOBOJHHO 3aIlTHREH 01 eBEHTYaITHUX KPaxoBa, OTHO-
CHO CMETHbH y OZIBHjamy. 300T Tora ce BehMHCKHM cMaTpa Ja KopHimheme
TUIaTHE KapTuile 0e3 mokpuha He yrpokaBa OJBHjame 0Ee3rOTOBHHCKOT
IUIaTHOT TIPOMETa, T1a OH CBAaKaKo HHje HemocpeaaH, Beh eBeHTyaJIHO
caMo mocpenan 00jeKT 3alITHTe OBOT KPUBHYHOT Jera.’

0) 13 mpeTxonHe aHaIM3e HEABOCMIUCIICHO ITPOU3IIAa3H J]a OBO KPH-
BUYHO JIEJIO HEMa 3a HEMOoCpelaH IMJb HU 3alliTUTY UMOBUHE mp2osya,
Kao JIMIa Koje MpuxBara miahame myTeM IJIaTHe KapTUIle 32 UCIIOPYUYCHY
po0y, ogHOCHO mpykeHe yciryre. C 003upoM Ha TO Ja TProwall y TPEHYT-
Ky ymnoTpeOe IMijaTHEe KapTHIC Ha MPOJAjHOM MECTy IO MPaBUIIy CTHUE
CaMOCTaITHO, allCTPAKTHO HOBYAHO MOTPAXKUBAKE MPEeMa U3aBaoIly Kap-
THIIE, HaIJIaTa AyroBaHOT U3HOCA U3 OCHOBHOT mocia (m3Mel)y Tproeua u
“Maolia KapTulle) THMe je 1oBoJbHO 00e30ehena. [Ipema Tome, ymorpeda
kaptuie 06e3 mokpuha peOoBHO HE YrpokaBa UMOBHHY TProOBIa, Tla OHA
He MOXe OUTH HemocpeaH 00jeKT 3allTHTE OBOT KpUBHYHOT Aena. Vcto
BaXH W 32 UMOBHHY OaHKe KOja yIpaBjba OaHKOMAaToM, UMajyhu y BHIY
Jia Ta 6aHKa Ha OCHOBY FOTOBHHCKE HCIIIATE HMAOILy KapTHUIIC MPEeKo OaH-
KOMaTa, Takohe CTHYE CaMOCTAIIHO U allCTPAKTHO MOTPaXHBAE HAKHAIE
TPOLIKOBA H NIPOBH3MU]E O/l M31aBaOL(a ILIATHE KAPTHULIE, YHje je OCTBAPCHHE
HE3aBHCHO OJ1 IIOCTOjarka nokpuha y oxHocy usMely nsnasaora n nvMaoua
kapruie.® CXoqHO ToMe, HM MMOBHHA OaHKE Koja yIpaBJba OAHKOMATOM
HE MOXE J1a C€ TyMa4d Kao 00jeKT 3alITUTe KPUBUYHOT Jiefia KOpUIhema
TJIATHUX KapTuila 06e3 mokpuha.

6 Stefan Grundmann, Ebenroth/Boujong/Joost/Strohn Handelsgesetzbuch. Band
2. 8§ 343 475h. Transportrecht, Bank und Bérsenrecht (Hrsg. D. Joost, L. Strohn), C. H.
Beck Franz Vahlen, Miinchen 20092, 1585, 1601, 1608; C. Koch, 758; H. Strube, 260;
Stefan Werner, Bank und Kapltalmarktrecht (Hrsg. S. Kiimpel, A. Wittig), Otto Schmidt,
Koln 20114, 1096, 1111.

7 Ogaj, AyamuCTHUKH TOCTYNHPAH MONET 3aIITHTE 3ACTYIajy MHOTH ayTOpH

(Bun. ump. T. Fischer, 1982; Karl Lackner, Kristian Kiihl, Strafgesetzbuch. Kommentar,
C. H. Beck, Miinchen 2011%7, 1322). CynpoTHO CTAaHOBHINTE TONA3H OX TOTa Ia OBO
JIeJI0 UCKJbYYHMBO IUTUTH MMOBHHY H3[aBaolla KapTHLE, jep ce TEIIKO MOXKe TBPAUTH 1
HOjeIHAYHA 3JI0ynoTpeda IIaTHe KapTHIIe MOXKE ¥ alICTPAKTHO YTPO3UTH IUIATHU IIPOMET
(taxo Hip. G. Fiolka, 579; Urs Kindh&user, Nomos Kommentar. Strafgesetzbuch. Band 2
(Hrsg. U. Kindhéuser, U. Neumann, H. U. Paeffgen), Nomos, Baden Baden 20052, 4923;
H. Radtke, 563).

8 'S. Werner, 1104, 1105.
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B) 13 cBera HaBeneHOT MPOM3Ja3y JIa HEMOCpeaaH 00jeKT 3aIlTHTE
OBOT JIejia MpeNCcTaB/ba UMOBUHA u3dasaoya niamue kapmuye,’ Oymyhu
Jla ©Majar KOPUCTH KapTHUIly 3a KOjy HeMa MoKpuhe KO M3IaBaora, Oj-
HOCHO 32 KOjy HE Hamepapa Jla W31aBaolly NpyXu mokpuhe y yroope-
HOM poKy. MehyTum, unmeHnIa 1a u3Melhy nMaola v n31aBaola KapTHLe
MOCTOjH HETIOCPEAaH YTOBOPHH OIHOC, 3aCHOBAH Ha YrOBOPY O M3/1aBamby
U Kopuiihewy IUIaTHE KapTuile,'® MOBOIM Yy CyMibY OIPABIAHOCT KPH-
BUYHOT CaHKI[MOHHCAa TOBpea YTOBOPHUX 00aBe3a MMaola KapTHIIE.
[Tocmarpano u3 yria KpUMHHAJIHE TIONHTHKE, CACBHM j€ HEyoOM4ajeHo
Jla ce YrOBOpPHH 3axTeBH (y OBOM CIyd4ajy H3[aBaollda KapTUIIC) INTHTE
NPONHCUBAKBEM KPHUBUYHE OATOBOPHOCTH IY)KHUKA (y OBOM CIydajy
nUMaolla KapTulle), Koju He HCIyaBa CBOje YroBopHe oOaBese. Mmnak, yri-
PKOC Ha4eITHOj HEONpPaBIaHOCTH YBOlera KPUBHYHE Y3 YTOBOPHY OJIO-
BOPHOCT, yroTpe0a IiaTHe KapTulle Tokasyje ofpeheHe cnenupuaHoCTH,
KOj€ 3aXTeBajy yBoleme M3y3eTKa O/ TOT MPUHINIIA. Y TOM IMOIIeay Tpe-
0a pa3IMKOBaTH CUTYaIHje Kaja y MpoleCy KOHKPETHE yIoTpede miaTHe
KapTHIle yUeCTBYjy camo JBa JIMLA, O]l CUTyalllja KaJa y ’eMy Y4eCTBYje
TPH WM BHIIE JIUIA.

C jemne ctpane, ako ynorpeba ruiaTHe kaprtuue Oe3 mokpuha mo-
Jpa3yMeBa MCKJbYYHBO 080cmipanu ooHoc u3Mely mmaona u m3naBaona
KapTHIe Kao HEMOCPEAHUX cayroBapaya, OHa O3Ha4aBa TUIHMYAH CITydaj
TOBpEZIe yTOBOPHUX 00aBe3a, KOjU Y CKIIaay ¢ 00jalleHIM KPUMHHAITHO-
MOJMTUYKUM MPUHIUIIOM He Tpeba fa Oyne J0AaTHO, KpUBUYHO CaHKIIU-
onucas. TakaB ciydaj Ou, mpuMepa pajau, MOCTOjao ako OM MMajal ymo-
TpeOHOo KapTHIly 3a MOU3ahe TOTOBHHE Ha OaHKOMAaTy OaHKe M31aBaora.'!
[TomTo ce pagM O MCKIBYYMBO JBOCTPAHOM OIHOCY M3Mehy cayrosapa-
Ya M3 yroBOpa O M3/aBamy W KopHumIhemy IUIaTHE KapTHIE OBIE HeMa
mojadane morpede 3a HAPOYUTOM KPUBHIHOIIPABHOM 3aIITUTOM UMOBHHE
W3/1aBaolia KapTuie. 2

Hcro Baxku U y MOIVIely OHUX TPOCTPAHUX OfiHOCA (M3/1aBajal Kap-
THUIIE — KOPUCHUK KapTUIE — TProBall, OAHOCHO 0aHKa), KO KOjUX yIoTpe-
0a KapTHLe HE BOAW HACTaHKY camocmanne obasese M3aBaola KapTUIe
npema Tpehem nuiy. Y tom cnyyajy he m3maBanai Takohe outu ciobo-
IaH na onduje rurahame 300T HemocTojama Mokpuha, Te HEroBa NMOBH-
Ha Hehe OMTH M3IOXKEeHa MOCEOHOM PHU3UKY KOju OM 3aXTeBaO KPUBHYHO-
npaBHY MHTEPBEHIH]jy. Tako, mpuMepa pajau, Ha OCHOBY yHOTpeOe TaTHe

 T. Fischer, 1982; Theodor Lenckner, Walter Peron, Strafgesetzbuch. Kommentar
(Hrsg. A. Schonke, H. Schroder), C. H. Beck, Miinchen 200129, 2208; H. Radtke, 563.

105 Grundmann, 1599; C. Koch, 783; Swen Scholtyssek, Bank und Kapital
marktrecht: Handbuch fiir Fachanwaltschaft und Bankpraxis (Hrsg. E. M. Theewen),
Bank Verlag Medien, KoIn 2010, 431.

' Bun. U. Kindhéuser, 4928.
12 H. Radtke, 573 574.
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KapThlle Ha najbuHy (momyT riahama KpeOUTHOM KapTHUIOM ITPEKO HH-
TEepHETa) He HacCTaje caMocTaHa o0aBe3a n3aaBaolia KapTUlle J1a TProBITy
IUIaTH M3HOC KOjU My MMaJall KapTuIle JAyryje u3 ocHOBHOT mocia.'? TIpe-
Ma TOME, y OBOM CJIy4ajy HeMa HU OIpaB/ara 3a MPONUCUBAE KPUBUY-
HE OJITOBOPHOCTHU pajM 3allITUTe MMOBWHE W3/aBaolia KapTHIIE, jep je 3a
peliaBame mpodiaemMa y Be3r ca MoKpuheM JOBOJHHO OClambame Ha Yro-
BOPHY OJITOBOPHOCT y OJHOCY M3Mel)y n3aaBaolia 1 IMaola KapTHIle.

C nmpyre cTpane, ako ynoTpeba miatHe kaptuie 6e3 nokpuha yxiby-
qyje mpu (unu euuie) auya, IMOBHHA M3aBaolla KapTHIe MOXe aa Oyne
yIpokeHa Ha creunuyuaH Ha4dH, Y KOM Cly4ajy MOCTOjU OIpaBIame
3a BEHy MoceOHy 3aIUTHTYy MEXaHW3MHMa KpUBHYHOT MpaBa. Ymorpeda
IUIaTHE KapTHle y3 ydeuthe HajMame TPH JIMIA MOCTOjU Kaja ce Kap-
TUIa KOPUCTHU 3a 0e3roToBHHCKO Iuiahame pobe Wim yciyra, Tae mopen
MMaola M M3/aBaolla KapTUIE Yy4YeCTBYje M TProBall KOju Ipojaje poly
WK TIpy’Ka YCIIyTe, Kao U Kajia ce KapTHIla KOpUCTU Ha OaHKoMaTy OaHke
KOja HMje M3JaBajiall KapTulle, TIe ce OCHM H3JaBaolla U MMaola KapTu-
e 1mojaBibyje W OaHKa KOja ympaBjba KOHKPETHHM OaHKOMaroM. Y Ha-
BEJICHUM CHTyallljaMa je MMOBHHA HM3[aBaolla KapTHLE YrpOXeHa camo
MOZ YCJIOBOM Jla c€ YHOTpeOOM KapTHIE 3acCHMBA CaMOCTaJIHA HOBYAaHA
o0aBe3a m3gaBaona mpema Tpehem JmIly, M3BaH YroBopa O HM3JaBamy U
kopumihewy miartHe kapruue.'*

W3 M310)KEHOT MOXKEMO 3aKJbYYHTH J1a ONPaBJAHOCT KPUBUYHOT
CaHKIMOHKCAama Kopulihema miarHe kaptuie 6e3 mokpuhia paau 3amTu-
Te UMOBHHE M3/[aBaolla KapTHIlE, UaKO HHUje HECIOpHA, MOXKE Jia TOCTOjU
caMo Kajla Ha OCHOBY ymoTpeOe KapTHIle W3/1aBaial] CTHYE CaAMOCTAIHY
obaBe3y miahama mpeMa TpeheM JHIly U3BaH yroBopa ¢ HMaoleM KapTu-
ue. Y ToM ciy4ajy, KOpUCHHK IIaTHE KapTHIEe MMa NpaBHy MoryhHoct
na obaBexxe m3naBaona npema tpeheM Juiy (y CIIOJFHOM, €KCTEPHOM
ofHOCY), Oe3 003Mpa Ha OrpaHUuCHa MPABHE OMYIMITEHOCTH TAKBOT
MOCTyTamkha YCTAaHOBJLEHA YTOBOPOM O W3/IaBamy M Kopuiihemy KapTu-
e (y yHyTpauimeM, HHTEPHOM OfHOCY).!> JIpyruM pednma, W3laBameM
TUTaTHE KapTUIle KOPUCHUKY je oMoryhieHo Jia 3acHHMBa ITyHOBaXKHE 00a-
Be3e u3gaBaona npema tpehum Jimiuma (TproBiuMa, OJHOCHO OaHKama
KOj€ yIIpaBibajy OaHKOMAaTroM), 4ak W KaJa My je To, 300T HEemocTojama

13 Ko Tpancaximja Ha Ja/bHHY PH3HK je Ha TPIOBILY, ¢ 0G3HPOM Ha TO J1a My H31aBa
JIa1 KapTHIe MoXke oOuTH tahame uenopydeHe pode win yeayra. Ymop. S. Grundmann,
1615; C. Koch, 757 758; H. Strube, 279; Michael Weis, Bank und Kapitalmarktrecht:
Handbuch fiir Fachanwaltschaft und Bankpraxis (Hrsg. E. M. Theewen), Bank Verlag
Medien, Kéln 2010, 440.

14T Fischer, 1983, 1986.

15 Helmut Baier, ,,Konsequenzen fiir das Strafrecht bei Abschaffung des Euros
checkverkehrs®, Zeitschrift fiir Rechtspolitik 10/2001, 454; T. Fischer, 1985 1986; U.
Kindhguser, 4926; Volker Krey, Uwe Hellmann, Strafrecht Besonderer Teil. Band 2.
Vermdgensdelikte, Kohlhammer, Stuttgart 2002'3, 316, 319.
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nokpuha, 3a0pameHO y HEMOoCpeIHOM YTrOBOPHOM OAHOCY ca H3/aBao-
LEM.

[IpeTxomna aHamm3a TOKa3yje na ce ratio legis KPUBUIHOT
CaHKIMOHMCama Kopullhema IUIAaTHUX KapTulla 0e3 mokpuha omniena y
noTpeOu 3a MOCEOHOM 3aIlITUTOM MMOBMHE H3laBaolla KapTHIE O CH-
CTEeMCKOT pH3HKa 3JI0yroTpede MmpaBHE MOTYNHOCTH MMaolla KapTHIlEe J1a
y uUMe Hu31aBaola mpeyzuma obase3e mpema Tpehum mumuma. CxomHO
TOME, OCHOBHO OIIpaB/iambe MHKPHUMUHALM]E PEeICTaB/ba He3alTHheHOCT
W371aBaolia KapTHIle, KOjU O MOMEHTa Tpelaje KapThlle KOPUCHUKY JIO
UCTEKa TMepuoia HEHOT BaKekha HE MOXKE Jla yTHUYe Ha 3acHHUBame 00a-
Be3a y IEroBo MMe mpema tpehuMm imiuMa. Y CKIagy ca THM, KpH-
BUYHA OJrOBOPHOCT He OM Tpedajgo Ja IMOCTOjU aKO y KOHKPETHOM
ciydajy kopumhema miuatHe KapTtuie Oe3 mokpuha u3maBanan HHUje OHO
HesamTrheH, Beh je, HAPOTHB, HEMOCPEAHO YYECTBOBAO Y 3aCHUBAY
cBoje obaBe3e mpema Tpehem muiy. OTyma ce, mMopes OKOJIHOCTH Ja JId
ce paad O ABOCTPAHOM WJIM TPOCTPAHOM IIPaBHOM ONIHOCY, Kao JOIMYH-
CKH KPUTEPHjyM HU37Baja W OKOIHOCT Ja JIM Ce TPaHCaKlHja o0aBjba Y
on-line v off-line pexumy.' On-line pexxum ayropuzaliidje je Kapax-
TEpUCTHYaH 3a NeOWTHE IJIaTHEe KapTuie, rae OaHka u3maBaial y Io-
CTYIIKy ofio0paBama TpaHcakiyje Tahama Ha OCHOBY yHOTpeOe neOnTHe
KapTUlle Ha MPOJIajHOM MECTY IpOBEpaBa MOCTOjambe MOoKpuha, U THMe
IpHUXBaTa COINCTBCHO alCTPAaKTHO obaBe3uBame mpema Tprosiry.!” Kako
je OBUM MEXaHHM3MOM IpOBepe HM3JaBajall KapTHIe MOTIyHO 3amTHheH,
MPaBHO-TIOJIUTHYKY j€ CYMEIUBO MOJBONEH-E ayTOPH30BAHUX TPAHCAKIIN]a
1o KpUMHHAIHY 30HY.!® OTyna 6u kopuihermbe 1eOUTHE MIaTHE KapTHIIE
y YCIOBMMa ayTOpu3alMje TpaHcakuyje rmiahama MOIIo J1a MpeAcTaBba
camo Hemono0aH mokymraj fmema n3 wi. 228, cr. 1 K3, xoju Ou mpema
sanpeheHoj ka3Hu OMO HeKaXbHB.'

16 H. Radtke, 571, 573.

7" Kon cnmunnx (138. Point of salelelectronic cash) TpaHcakiuja, TepMUHAT HA
KojeM ce Iuahajy poGa mim yciryre onpeMJbeH je YMTadeM, KOjU eJIEKTPOHCKH OYNTaBa
MOJATKe ca KapTulle, Koje Aajbe mpocielhyje 6anu m3nasaomy Ha oarosop. Bumre Buz. S.
Grundmann, 1594; C. Koch, 778; Frank van Look, Bank und Bérsenrecht fiir Studium
und Praxis (Hrsg. C. P. Claussen), C. H. Beck, Miinchen 2008%, 195.

18 T Fischer, 1984; H. Radtke, 565.

19 Bup. . 31 y Besu ca wi. 30, ct. 1 K3. C 003upoM Ha U3HETY CyMBbY y MOIICY
OIPaBIAHOCTH KaXKIbaBarha OBHX CHUTYallHja, OBAKBO 3aKOHCKO PEIlehe U3IIea JOTHIHO,
anu Ou ocTao mpoOieM KaXKmaBama 33 Heropo0aH IOKyIlaj TeXer oONuKa, ako je y4u
HUJIAI[ TIOKYIIAo Jla MPpUOaBU MMOBHHCKY KOPHCT Y H3HOCY INPEKO CTO XHJbaJia TUHApA
(an. 228, ct. 3 K3). Axo Ou ce oBaj HOBYaHM H3HOC MPOTyMayno Kao KBajupukaropHa
OKOJTHOCT Koja Mopa jaa Oyne oOyxBahieHa yMHIIbajeM YYHHHOIIA, HEMOMO0AaH MOKYIIa]
npubaBibarba MIMOBUHCKE KOPHUCTH MPEKO CTO XWibaja JuHapa 6u 360r 3ampeheHe kaszHe
MOCTA0 KAXKIHUB.
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3. CIIOPHA OBEJIEXKJA BURA KPUBUYHOI" IEJIA
KOPUII'REBHA TINIATHUX KAPTHULIA BE3 ITOKPURA
I[TPEMA CPIICKOM KPMBNYHOM 3AKOHUKY

Kako HaM ce 4MHU, HaYMH MPONHCHBAKha KPUBHYHOT Jiela KOPHII-
hema mnarHux Kaptuna 0e3 mokpwha Mokasyje HEZOBOJHPHO YBaXKaBambe
cenuUYHOCTH W HayWHAa (QYHKIMOHWCAmka IUIATHUX KapTHIA O
cTpaHe 3akoHomucua. Mmajyhm y Buay anammsupany CBpXy M CMHCAo
WHKpPUMHHAILF]E, TIOTPEOHO je MOonpOoOHMje NCITUTATH HEKOJIMKO CIOPHHUX
obernexja oBOT Jena.

3.1. [InatHa xapTHLa Ka0 00jeKT palmbe

Havenno, 00jexT pajme KpUBUYHOT jena Kopumihema IIaTHHX
kapruia 6e3 nokpuha je niuarHa KapTHIa. 3aKOHOAABAll je 0Baj II0jaM KOH-
KPETH30Bao0 TaKo Ja cy mbuMe o0yxBalieHe [eOUTHE U KPEeAUTHE KapTHie.”
MebhytumMm, Beh cMo BuIeny 1a je KpUBUYHO CaHKIIMOHUCAKhEe KOpHUIIThema
Oebumnux xkapmuya 0e3 mokpuha KPUMUHAITHO-TIONIMTUYKY HEOIpaB/Ia-
HO, ¢ 003UpOM Ha TO J]a Ce HHXO0Ba yrnorpeda BpIIU y on-line MOCTYIIKY,
y KOME H3/aBajall HeMmoCpenHO oqo0paBa (ayTopusyje) TpaHCaKIUjy Ha
OCHOBY TpOBepe KapTHIle, JIUYHOT UACHTU(UKAITMOHOT Opoja (personal
identification number, PIN), oxkBupa pacnonaramba W Tokpuha,”! Ha-
KOH 4era ce payyH MMaola KapTulie TepeTu HemocpemaHo. M3 Tora mpo-
U3Ja3u a y KOHKPETHUM CllydajeBUMa ynoTpeOe NeOMTHE KapTHIE Ha
NpOAajHIM MECTHMa TproBaia, OXHOCHO OaHKOMaTHMa JpYyrux OaHaka,
u3/aBajal HHUje He3amTuheH, OJHOCHO H3JIOKEH CHCTEMCKOM pPH3H-
Ky 3710ynorpede mpaBHe MoryhHocTH mMmaona kaprtuie, Beh, HampoTus,
NPEKO ayTOpH3alHje HEIIOCPETHO YUECTBYje Y COICTBEHOM IIpEy3HMamby
obaBese mpema Tpehem nuiry.?? YToIMKO ce TpaHCaKIuje JeOUTHUM Kap-
THIIaMa y MCXOMy MpUOIMKaBajy ABOCTPAHUM MOJEINMA, TOIITO M3/aBa-

20" Topen ne6UTHEX M KPETUTHHX KApTHIA y TPAaKcH je Moryhe m3iaBarme W T3B.
yHampen miaheHuX KapTula, Koje ce MeTadOpHyYKH O3HauaBajy Kao ,,eJIEKTPOHCKH HOB
yanuk (Bume Bua. Ross Cranston, Principles of Banking Law, Oxford University Press,
New York 2005% 267; S. Grundmann, 1598; C. Koch, 784; F. v. Look, 197; Thomas
Pfeiffer, ,,Die Geldkarte Ein Problemaufril“, Neue juristische Wochenschrift 16/1997,
1036; S. Werner, 1109). TlpuaukoM ,,ymema’ eNEKTPOHCKOT HOBYaHHKA Ha OaHKOMAry
MMaJal KapTHIe yHampeJ Ipyka u3aaBaoly mokpuhe 3a Oymyhe Tpancakmuje miahama
MHHUIUpPaHe YIOTpeOOM Te KapTulle, 300T yera kopumheme OBUX KapTula ,,0e3 mokpuha“
Ha MPOJajHUM MECTHMa TProBalla MpeacTaBiba contradictio in adjecto. Y TOM CMHCIY je
IbIX0OBO M3y3MMarme M3 JJOMEHa NPUMEHE OBOT KPHBHUYHOT Jieja JIOTHYHO M OINPaBIAHO.
OcuM Tora, eBeHTyasHa 3/10ynoTpeba OBHX KapTHLA HA OaHKOMATy MPHUJIMKOM MyHEHmha
MOYMBA Ha HCKJBYYMBO ABOCTPAHOM OfHOCY M3Mely M3maBaolia M MMaola KapTuie, 30or
Yera HY Taj CiIydaj HUje OIIPaBJaHO CAaHKIMOHHCATH y OKBHPY IIOCEOHOT KPUBHIHOT JieJIa
koputhema miaTHuX Kaptuna 6e3 mokpuha (Bux. T. Fischer, 1984; H. Radtke, 569).

21T, Fischer, 1983; C. Koch, 778.
22 T. Fischer, 1983 1984.
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Jiall KapTUlle UMa MyHY KOHTPOJIYy Haj CIPOBONCHEM TpaHCaKIHje, KOjy,
y CJIy4ajy Ja padyH UMaolia Hema mokpuhe, Moke u oa6utn.? Crencrae-
HO TOME, Y CKIIaay ¢ O0jallbeHUM Pa3lio3uMa 3a WHKPUMHUHALU]Y OBOT
JieNa, He TIOCTOjU KPUMHHATHO-TIONUTUYKO OMNpAaBIAmke 32 KPUBHYHO
CaHKIMOHHCamke Kopuithema AeOuTHUX KapTuima 6e3 mokpuha.

C npyre crpaHe, MPONKCUBAKLEM KPSIUTHUX KapTHIla Kao Moryher
o0jekTa pajmke OBOT KPUBHYHOT Jiejia 3aKOHO/IaBall HUje MOjacHUO J1a JId
cy TiM mojMoM oOyxBaheHe camo yuusepsanne (aup. MasterCard, VISA,
Diners Club, American Express) W U T3B. nocebHe Kpedumue kapmuye,
KOje caMH TPTOBIIM M3/1ajy CBOJUM KJIHMjeHTUMa (MyIITepHjama) Kako Ou
uM omoryhuiu ofokeHo riahame pode Witk yciayra y CBOjUM pajmama.’
Haxo ce y mpuBpeIHOM NOCIOBamy NMOCEOHE KapTUIE cMaTpajy MOABp-
CTOM KpEIUTHHUX KapTUIa, y OCHOBU CE U OBJC paid O JABOCTPAHOM OJI-
HOCY, KOju oMoryhaBa Ja ce y paamaMa TproBIla — W3[aBaolia KapTHIlE
ucnopy4u poba (mpyxu yciayra) 6e3 moTpede Ja ce CBaku IIyT MPOBe-
paBa KpeAuTHA CHOCOOHOCT KopHcHHKa.”> Kako y oBoM Mofeiy u3iaBa-
Jan KapTHLE He TapaHTyje apyrome miahame, Beh cam Bpumm 4nHHIOY,
nonazehu ox rationis legis MHKpUMUHaLMje, BEhMHCKO cXBaTame 3acTyIa
CTaB O OTpaHWUYaBakby OBOT JieJia CaMO Ha YHHUBEp3allHEe KPEAUTHE KapTu-
11e, KO KOjuX MOpea M3aBaolia ¥ MMaola KapTHIle y Mpolecy ynorpede
y4eCTBYje M TProBall, OJHOCHO OaHKa Koja yrpaBiba OaHkoMarom.’® EBeH-
TyaJIHO KopuIheme NoCeOHNX KpeANTHUX KapTuia 6e3 mokpuha cMarpa-
70 OU ce KpUBHYHUM JeJIOM mpeBape.?’

Mam1HCKO CTaHOBHILTE TIOJIAa31 O TOTa Jia oceOHe KPeaUTHE Kap-
THIIE Takol)e MOry OUTH 00jEKT 3alITHTE OBOT KPUBUYHOT jea.”® OCHOBHU
apryMeHT HEroBUX 3aCTYITHHKA MPEACTaBJhba OKOJHOCT JIa C€ KPUBUYHO
JIeJIo TpeBape, Noj Koje 0u ce HeornamntheHo kopuniheme MoceOHUX Kap-
THUIIA UMAJIO MOABECTH MPeMa MPETXOAHOM MOJENY, KaKkbaBa CTPOKE,”

2 G. Fiolka, 583.

24 Michael Brindle, Raymond Cox (eds.), Law of Bank Payments, Sweet &
Maxwell, London 20043, 217; Steve Cornelius, ,,The Legal Nature of Payment by Credit
Card”, South African Mercantile Law Journal 2/2003, 153; S. Grundmann, 1605; H.
Strube, 262. Ynop. Crean Illoropos, bankapcko npago, @akynter 3a eBpOICKE MPaBHO
nonmuriuke crygaje  CinyxGenn racuuk, Beorpagy  Cpemcka Kamennua 20093, 137.

25 U. Kindhduser, 4925; T. Lenckner, W. Peron, 2209.

26y tom cmucny Jorg Eisele, Frank Fad, ,,Strafrechtliche Verantwortlichkeit beim
Missbrauch kartengestiitzter Zahlungssysteme*, Juristische Ausbildung 5/2002, 311; T.
Fischer, 1984; U. Kindhiduser, 4925; T. Lenckner, W. Peron, 2209; Johannes Wessels,
Thomas Hillenkamp, Strafrecht Besonderer Teil 2. Straftaten gegen Vermdogenswerte, C.
F. Miiller, Heidelberg ef al. 201336, 430 431.

27" U. Kindhduser, 4925; V. Krey, U. Hellmann, 324.

28 Bun. mnp. E. Hilgendorf, 135. OBo cxBarame je Bragajyhie y mBajuapckoj 1ok
tpunu (Bua. G. Fiolka, 582).

2% Cimaanm oHOC OBa J[Ba J[€/1a HA [UIAHY KAKESHBOCTH IIOCTOJH H y CPIICKOM IIpa
By, TakO J1a je M3HEeTa apryMeHTalfja akTyeidHa u koja Hac. [Iok je 3a OCHOBHH OONHK
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MaKo Ha TUIaHy HEBPEIHOCTH IMOHANIama CYNITUHCKUX pa3iuka umehy
kopumhema YHUBEp3IHUX U MOCEOHUX KapTuia — Hema. OCHM Tora, ako
Ce OCHOB IIPHBUJIETOBaba KopHithema ruiaTHe kapTuie 0e3 nmokpuha y ox-
HOCY Ha MpeBapy BUIH Y CBOjEBPCHOM CaMOYTpOXKaBamwy H3/aBaola Kap-
THIIE, BIACTHTHM oMoryhaBameM Ja MMaial] KapTHIle CBoje opiamrheme
3m0ynoTpe6u,*® oHIa u3rIena OnpaBiaaH MPUTOBOP MABUHCKOT CXBAaTamka
Jla OKOJIHOCT J1a C€ PaJiv O CIICIMjATHOj KPEAUTHO] KApTHIN HE 3aCIIyKyje
BUIIY Ka3Hy. M ko moceOHe KpenuTHE KapTHIe, CIMYHO YHUBEP3alHOj,
HIOCTOj MOMEHAT CaMOyIpOJKaBama U M3UIPaBarba MOBEpPEHa O]l CTPaHEe
IBEHUX UMaliana. Takolje, OBO cXBarame, pPeKio OU ce, BHIIE OIroBapa
je3uKy HOpMe, ¢ 003MpPOM Ha TO Ja 3aKOHCKH ONHUC WiI. 228 Kao TEXHUY-
KA TEpPMHH KOPHCTH T0jaM ,,KpeOuTHE KapTuie*, He mpaBehu pazimky
n3Mely BeHUX MojeIMHNUX oaBpeTa. Haj3an, pasiukoBame JBOCTPAaHUX U
TpOCTpaHUX (OJHOCHO BHUIIECTPAHUX) CUCTEMA OAHOCA, Ka0 MPETIOCTAaB-
Ka CMIHCIIEHOT pa3jNKOBama, HHUje TaKo jeHOCTaBHO. Y o0nacTu Imar-
HUX KapTHILIA J0JIa3H JIO CBE CIIOKEHH]UX, MCIIOBUTUX (POPMHU yroBapama,
Koje He OM OHJIO JIaKO MOABECTH TOJ jedaH WIH APYrd momen,’! mro Ou
pa3InKoBambe YHUBEP3aJIHUX M TMOCEOHMX KapTHLA Ha TUIaHY JiejcTaBa
JOII BHIIIE HCKOMIUTUKOBAJIO.

141 Iopea CHaXKHUX apryMeHara MalbMHCKOTI' CTAHOBUIIITA, YAHHU HaAM
ce na BehMHCKO cxBarame, noja3ehn o u3HeTuX aprymeHara Koju ce Oji-
HOCE Ha MPaBHO-MOJUTHYKO OIPAB/Iakhe¢ MHKPUMUHAIIH]S, HITaK 3aCITYyXKYje
npenHocT. Kako xox moceOHUX KpenuTHUX KapTHUIla MOCTOjU MCKJbYYHBO
JIBOCTpaHU, HEMOCPEIHU OAHOC HM3Mel)y TproBma-m3maBaolia W MMaolla
KapTHlle, EBEHTyaHa MOBPela YTOBOPHHUX OJHOCA HE 3aCIyKyje KPUBHY-
HOIPABHY peakiijy. YMecaH MpUroBop, Ja ce THME CTBapa HEYTEMEILECHO
pas3IMKOBakhe YHUBEP3ATHUX M TIOCCOHNX KapTHIIA y TIODIEAY KaXKbaBama,
Morao OW ce OTKIIOHHTH Ha TUIaHy OfIMepaBara Ka3zHe, Tako IITO Ou y
ClIy4ajy KakKibaBama 3a MpeBapy Cyd y3e0 y 003up M pachoH u3 wi. 228
K3.32

3.2. Kopunrhemwe niatHe KapTHIE Kao paimba U3BpILICHA

3axkoHOJaBaLl IPOITUCY]e ,,KopuIIheme  IaTHE KapTULe Kao paaby
U3BpILCHa, OMKe He MojamimbaBajyhu mTa oBaj mojaM moapasymesa.™

kopunthema miaTHe kapTuie 0e3 mokpuha mpomnucana HOBYaHA Ka3Ha WM 3aTBOP 1O TPH
rofiuHe, npesapa ce y ocHoBHOM o0nuKy (wi. 208 cr. 1 K3) kakmaBa 3aTBOPOM O ILIECT
MECeIH JI0 IeT TOANHA X HOBYAHOM Ka3HOM.

30 Tako Eric Hilgendorf, ,,Grundfille zum Computerstrafrecht”, Juristische
Schulung 2/1997, 4925.

31" Ha moryhie KOMIUIHKOBamse MPAaBHEX OHOCA (HIP. YKJbYUHBaEe GAHKE TPros

1a, 13B. Vier Partner System) yxa3syjy u K. Lackner, K. Kiihl, 1323. OBaj ueTBOpOCTpaHu
Mozen je nanac mrasume Biaagajyhu (Bun. J. Wessels, T. Hillenkamp, 431).
32 U. Kindhduser, 4925, 4928; J. Wessels, T. Hillenkamp, 431.

33 KopuCHHK IiaTHe KapTHIE Y CMECIY OBOT KPHBHYHOT Jela MOXE GHTH CaMo
BEeH OBJalmIheHn MManal, a He M OHaj KO jy je oA MMaomua J00HO H 3JI0ymoTpeOHo, 0CHM
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HavenHo, ruiaTHe KapTuile MOTY Jla Cc€ KOPHCTE Ha IIPOJAjHOM MECTY
Tproeia, Ha OaHkoMmary (0OaHKe W3qaBaolla WIIM HEeKe Jpyre OaHke) |
Ha JajbMHy (HIp. 3a Iutahama MpPeKo WHTEpHeTa, Tese(OoHa WM KOX
KaTaJlomkux mopynobuna). Mmajyhu y Buay ma ce ocHOBHa (yHKIHja
TUIaTHUX KapTHIa orieaa y O0e3roToBMHCKOM Iutahamy poba mim yciyra,
3aKOHOJaBaIl je MPUINKOM ITPOIMCHBAA OBOT JIejia PEBACXOIHO Mo y
BUIY Kopultheme Ha npoOajHOM Mecmy mp2osyd. TakBo Tymaueme je y
CKJIa Ty U C 00jalIleHUM paziosnma MHKpHMUHALH] e, 6yz[yh1/1 112 TIPHITAKOM
yrnorpebe KapTHile Ha MPOJajHOM MECTy TProBIIa IOCTOje HajMame TPU
YyUYECHHUKA, TIPH YeMy H3/1aBajiall CTUUe CaMOCTAJIHY allCTPaKTHY o0aBe3y
riahama npema Tpro,iy.

Hacynpot Tome, criopHo je Aa i kopuniheme 00yxBara U yrnoTpe-
Oy miatHe KapTHlle Ha Oaukomamy. Bumenu cMo Nla aHATM3UpaHH ratio
legis 3axTeBa Jla ce y OBOM TOTJICAY HaIpaBH pasinka niMmely ymorpebde
Ha OaHKOMaTy OaHKe W3JaBaolla M yrnoTpede Ha OaHKOMaTy Apyre OaHKe.
VY npBoM ciy4ajy KpUBHYHO CAaHKIIMOHHCAKE HUjEe ONPaBIaHo, ¢ 003UpoM
Ha TO Ja je W3JaBayal] y HEMOCPEAHOM OTHOCY C MMAoleM KapTule, Te
Jla He TIOCTOju eKcTepHU ofHoc (m3Mely mmaona u tpeher nmia) y xome
6u Moro 1a nohe o 3nmoynorpede mpaBHe MoryhHOCTH 00aBe3nBama n3-
JlaBaolla CYNpOTHO OrpaHWYCHUMa MpaBHE JOMYIITEHOCTH y WHTEPHOM
onHocy.** YV npyroM ciydvajy, Kajga ce KapTHIIa KOPHCTH Ha OGaHKOMary
Heke Apyre OaHke, IpaBHU OAHOCH M3Mel)y yuecHHKa Cy CIMYHHU Kao KOJ
ynoTpebe Ha MPoIajHOM MeCTy TproBia, Oyayhu na OaHka Koja ympaBiba
OaHkomaToM BpiIM miaahawme, anu UCTOBPEMEHO CTHYE CAMOCTAITHH, aIl-
CTPaKTHH TPaBHH 3aXTEB MPOTUB M3/1aBaolla 32 HAKHAJy HcIuialieHoT u3-
Hoca U npoBusmje.’> OTyaa je oBlie KPUBUYHO CAaHKIIMOHKMCAhE PEKIIO OH
ce ompaBaaHo. MeljyTum, y Tipakcu ce UcIUiaTa Ha OaHKOMaTy Japyre OaH-
Ke 10 TPaBUJIy BPIIU Ha OCHOBY 0JI00peHa (ayTopHu3alfje) TpaHCAKIIU]je
0]l CTpaHe M3/1aBaolia, Koje ce Ao0uja y on-line MOCTYNKY pa3MeHe elleK-
TPOHCKHX TOpyKa m3Mel)y GaHkomara W pavyHapa u3aaBaoia.’® M3 tor
pasziora Ou ymotpely IjiaTHe KapTulle Ha OaHKOMary apyre OaHke OWIIo
MOJ[jeTHAKO HEOTPaBAaHO CAaHKIIMOHUCATH Kao M yHoTpedy neOuTHE Kap-
THIIC Ha TPOJajHOM MECTy Tprosia.’’

KonauHo, Kako cMO BHJICTH, IPWIIMKOM YIIOTpeOe IIaTHEe KapTHIIe

Ha Jda/buMy 3a U31aBaolia He HacTaje caMOoCTalHa 00aBe3a IpemMa TProBITy,
KOjoM ce rapafryje miahame pagn u3Mupema 00aBe3e U3 OCHOBHOT II0-

YKOJIMKO, M3y3€THO, TakBa MoryhHocT Huje Owna npeasuheHa yroBopom usmehy u3
nmaBaora u uMaona kaprune (H. Radtke, 565; cynporno T. Lenckner, W. Peron, 2210).
Heosnamhena ynorpe6a Tyhe matHe kapTuie KaXmHuBa je mpema wi. 225, ct. 4 K3.

3% V. Krey, U. Hellmann, 291, 316, 319. Yuop. T. Fischer, 1984 u nasmse.
35 S. Werner, 1104 1105.

36 Ibid., 1104.

37 G. Fiolka, 586; T. Fischer, 1984.
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cia m3mel)y umaona kapruue u Tprosua.’® C 003UpoM Ha TO a KIMOBHHA
M37aBaolia KapTUlle Y OBOM CJIy4ajy HHje HapOuMTO yrpOXKeHa, ynorpeda
KapTHIle Ha JaJbHHY HE UCIIyHhaBa NPETIIOCTaBKe Koje OU ompasaaie Kpu-
BUYHOIIPABHY 3aIITHUTY.

3.3. Henocrojame mokpuha, omHOCHO Heobe30ehuBame nmokpuha
y YTOBOPEHOM POKY

Kon xpuBmuHOTr nena xopumhema MIaTHUX KapTuma 0e3 mokpuha
CIIOpHO je U obenexje Onha Koje ce OJHOCH Ha HEMOCTOjame, OMHOCHO
HeoOe30ehuBame mokpuha. Hamme, mpema 3akoHCKO] oapendH, y4HHU-
JIal] OCTBapyje JeJI0 TaKo IITO ,,KOPUCTH JIEOMTHY KapTHILY 3a KOjy Hema
nokpuhe WM KPEIUTHY KapTHUILy 3a Kojy He 00e30elyje mokpuhe y yro-
BopeHOM poky“‘. HejacHo je, mel)yTum, Ha koju HauMH OU debumHa Kap-
THIIA YOIIIITE MOIJIa Aa ce yHnoTpedu Oe3 mokpuha, Kaja ce OHa peTOBHO
KOPHCTH Ha TMPOJIajHUM MECTHMa TProBala, OJHOCHO Ha OaHKOMAaTHMa,
y on-line MoCTyIIKy, y KOMe 0aHKa M3/1aBaial] HEIOCPETHO MpOBepaBa 1
notBphyje mocrojame mokpuha npuinkoM ono0paBama (ayTopu3aliuje)
TpaHcakuuje.>’

Ha npBu noriest ce 4uHM J1a ce OBlIE MOXK/Ia MHUCIIMIIO Ha CHTYalUjy
y K0joj miuaheHn M3HOC, MaKo Craja y JO3BOJLEHH OKBUD pacrojarama,
HUje pealHO MOKPUBEH, Kao Kaja MMajall TUlaTH JeOUTHOM KapTHUIIOM
WCKOPUCTHBIIM JIO3BOJHEHO Mpekopadyeme Tekyher padyHa. Mmak, Tak-
BO TyMau€k-¢ He MO)KEe CE¢ NMPHUXBATHTH, jep Iojam Mokpuha oOyxBara
HE CaMO HOBYaHA CPENICTBA Koja je MManall npeaao OaHIM, HEro U OWjIo
KOje JpYro HMMOBHHCKO IIOTPaKMBambe HMMaola KapTHLEe mpeMa OaH-
M, KOJUM MOXE Jla C€ pacrojiake MyTeM KapTuiie. 300r Tora MOMXEeMO
3aKJBYUYUTH Ja Kopuinheme nebutHe Kapruie 0e3 mokpuha Moxe 1a ce
JIOTOITA CaMO M3Y3E€THO, y BHIIIE TEOPHjCKH, HETO TPAKTHYHO 3aMHUCIMBHM
CUTyalldjama, TIPH 4YeMy je W Taja CIIOpHO Ja Ju Ou OWII0 OmpaBIaHO
KPUBUYHO CAaHKIIMOHHCAKE MMaolla Kaprtulile, Oyayhu na OaHka u3jaBa-
Jan OBJIe HEMOCPETHO YYECTBYje y COINCTBEHOM IIpey3uMamy obOaBese
nyteM on-line ayropusanuje mnahama. IlltaBume, ako 0u ce y mpakcu
u goronwia ynorpeba neOuTHe KapTHIlE YIPKOC HEeTOCTojalky MoKpuha,
Ta YHILCHUIIA PENOBHO He Ou Owmma oOyxBaheHa ymuILbajeM HMMaola
kapruie, Beh Ou ce panuio o rpemy 0aHke U3JaBaola, Koja MPUINKOM
ono0paBama TpaHCaKIMje HUje BOAMWIA padyyHa O MOKpuhy M pe3epBuca-
HHUM CpPE/ICTBHMA.

WznoxkeHn apryMeHTH HE BaXKe Yy CIIy4ajy YHoTrpede Kpedumme
KapTHIE Ha MPOAAjHOM MECTY TProBlia, jep KOA e Y €BEHTYAHOM On-
line noctynky ayropu3saiyje riahama 0OaHka M3/1aBajal caMo MpoBepaBa

38 ymop. C. Koch, 757 758; S. Grundmann, 1615; H. Strube, 279; M. Weis, 440.
39 T. Fischer, 1983.
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ucnpasHoct [IMH-a, Baxxewe M eBeHTyalHy OJOKamy KapTHLE, ajad He
U TocTojamkbe Nmokpuha, Koje, y CKIagy C NMPUPOAOM OBHX KapTHLA, HU
He Tpeba na moctoju y Tom TpeHyTky.* Oryma 3akoHOmaBall Kao ee-
MeHT Ouha 3axTeBa Jja UManall ynorpeOu KpequTHy KapTHIy ,,3a KOjy He
00e30ehyje mokpuhe y yroBopeHoM poky*. Y TOM IOTIIEAy je HeOIXOJ-
HO Ja uMManall KapTule y TPEHYTKY BbeHe yHnoTpede MMa yMUIbaj na
GaHIM M3/1aBaoIly He MPYKH nokpuhe o gpocnenoctu.*! OBaj yMHUILIba] je
WHa4Ye TEIIKO JIOKa3aTH y MpakcH, UMajyhu y BHIY Jla y BEIUKOM Opojy
cinydajeBa 10 obe30ehema mokpuha J07a3u IMyTeM OYeKWBAHUX MPHITH-
Ba (HIIp. JJUYHOT JOXOTKa ofpeleHor AaHa y Mecelly) Ha pauyH MMaoLa
kapruiie.*? Crora je onpasmaHo Ja aemo u3 4wi. 228 Oyme 00IMKOBaHO Kao
MOCIIEANYHY JACTUKT, YHjH TIOKYIIa] HAje KOKHUB.

3.4. IlpubaBsbame MPOTUBIIPaBHE UMOBHHCKE KOPHUCTH
y ozpeheHoM u3HOCY

Jla 6u xpuBHYHO neno kopumrhema TUIaTHUX KapTuna 0e3 mokpuha
OWII0 N3BPIICHO, HEOMXOIHO j€ J1a je UMaJal] KapTHIe paJbOM U3BpIICHA
ceOu wim JpyroMe MprOaBHO NMPOTUBIPABHY HMOBUHCKY KOpHCT Behy ox
HPOITMCAHOT MHHUMAJIHOT M3HOCA (JeCeT XHjbasla, OAHOCHO CTO XMJbaJa
nuHapa).* MelyTum, mocraBjba ce MHUTAmbE y KOjOj MEPH je CTHIame
NPOTHBIIPaBHE MMOBUHCKE KOPHCTH Kao eJeMEHT Ouha OBOT KpHBHYHOT
nerna onpasaaHo. V3 yra o0jammene cBpxe U CMUCIa MHKPHUMHUHAIH]C,
3aXTEB 3a CTUIAKEM IPOTHBIPABHE MMOBHHCKE KOPUCTH momepa (okKyc
perynariBe ¢ UMOBHHE H3/1aBaolla, Kao 00jeKTa 3amTuTe, Ha MMOBUHY
uMaola KapTuie. YMECTO Jla je 3aKOHOIAaBall Kao YCIIOB KpUBHUYHE
OATOBOPHOCTH TpenBuaeo omreheme MMOBHHE W31aBaona, MTO OU C
003MpOM Ha KPHMHHAIHO-TIONUTUYKO ONpaBIamke OO JIOTMYHO, OH
3axTeBa NPOTHBIIPAaBHO oOoraheme MMaola KapTHIe.

Nmanan kapTuiie Ha4eIIHO MOXE 1a CTEKHE IPOTUBIPAaBHY UMOBHH-
CKy KOPHUCT TaKo IITO HA OCHOBY YIOTpeOe IiaTHe kapTuie 0e3 mokpuha
npuMa poOy/yciyre ojf TProBlla WM TOAWXKE TOTOBHHY Ha OaHKOMATy
0aHKe KOja HMje HM3laBajall, Mako 3a TO He Iuiaha HU TProBILy, OJJHOCHO

40§ Grundmann, 1605; C. Koch, 747.

41 Vrop. T. Fischer, 1986. O6asesa npyskama nokpuha Koj KpeIUTHHX KapTHIA

JocreBa Ha Kpajy oOpadyHCKor neproza (o MpaBIiLy, MECEYHO) MM Y CKIaIy C YTOBO
peHuM ycioBuMa Bpahama oqoOpeHoT Kpenura.

42 T. Lenckner, W. Peron, 2212. V tom ClIy4ajy YMHIILUBaj UMaolia KapTuie Tpeda
Heruparu. Mnak, He 6u 6mina [0BOJbHA CAMO HEjacHa OYEKUBaba 1a he 10 mpuiinBa HEKUM
gynom nohu (K. Lackner, K. Kiihl, 1324).

= C 063I/IpOM Ha TO J1a OBO JCJIO MOXKE [1a C€ U3BPIINU U KAa0 IMMPOAYKEHO KPUBUIHO

neno (3opan Crojanosuh, Komenmap Kpusuunoez 3axonuxa, City>xO6eHu rmacHuK, beorpan
20124, 676), U3HOC KOHKpPETHE TPaHCaKIMje He Mopa fa Oyme Behin o MPOMHCAHOT, HEro
je OBOJBHO J1a 30Mp M3HOCA BUIE TPAaHCAKIIMja MPEeNa3y Mpar 3a YCIIOCTaBJbambe KPUBIY
HE OJITOBOPHOCTH.
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OaHIM Koja yrpaBiba OaHKOMAaroM, HH H3IaBaolly kapruie.* V ciydajy
Jla HY W3JaBajall KapTUIe He M3BPIIM IUIahamke OBOr M3HOCA TPrOBILY,
OZHOCHO OaHIM Koja ynpaBjba OAHKOMAaTOM, MMajall KapTHIE CBAKaKo
CTHYe TPOTHBIPABHY IMOBHUHCKY KOPUCT, HaKO MIMOBHHA M3/1aBA0IIa THME
Huje norohena. lllTaBumme, y TakBoj cuTyaruju ce omrehyje WMOBHHA
JMIa ca KOjUM HMMaJall KapTHIEe CTOjU Y AWPEKTHOM ojaHOcy (o Kora
npumMa poOy, yciIyre WM TOTOBUHCKY HCIUIaTy) U peMa KoMe HeTTOCPEIHO
ynoTpebjbaBa IJIaTHY KapTHLy. 3axBajbyjyhn OINMCAaHOM JMPEKTHOM
OJIHOCY, HaBEJICHHU ClTy4aj KopHuinhema IIaTHe KapTuie 0e3 mokpuha kox
KOTa MMasal] KapTUIle CTUYe MPOTHBIPABHY MMOBHHCKY KOPHCT, ajld HE
Ha padyH MMOBMHE M3/aBaolia KapTuie, Beh Ha pauyH IMOBHHE TProOBIIa,
OZIHOCHO OaHKe Koja yIpaBjba OaHKOMaTOM, MOXKE Jla C€ TOJBEIE IOA
KpUBHYHO 1enio mpesape. Crora ra HHje MOTPeOHO WHKPUMHUHHCATH Y
OKBHpY IIOCEOHOT KPHBHUYHOI Jienla Kopumhema IUIaTHHX KapTuma 0e3
nmokpuha.

Wmajyhu y Buny aHanmusupaHu ratio legis KpUBUYHOT CAaHKIIMOHH-
cama KopuIinhema IJIATHUX KapTulla 6e3 mokpuha, 9ynHA ce na Om Omio
JIOTUYHM]E€ YCMEPUTH Maxwby Ka ourehelry MMOBHHE M3/1aBaola KapTH-
e, Hero ka oborahemy MMOBHHE MMaolla KapTUIe. 3aKOHOJABCTBA Koja
HeoBnantheHo kopuiiheme IaTHe KapTHLE POIUCYjy Kao MoceOHO Kpu-
BUYHO /1€J10 (JOPMYJHILY ra YIpaBo Kao MOCIEANYHHU ACTHKT, ca IITETOM
Ha MMOBHMHH H3/1aBaolia KapTuie kao nociueauiom.” OTyra Ou kao mo-
CIIEAMIY palibe U3BPLICHA U YCIOB 33 HACTYNAKke KPUBUYHE OATOBOPHO-
cTH Tpedano mpeasuaeTy omreheme IMOBUHE M3laBaola KapTHUlle.

4. ITIPEJJIOI" 3A UBMEHY 3AKOHCKOI' PET'YJIMCAIHA
KOPUIITREBA TINIATHUX KAPTULA BE3 IIOKPURA

Kako cMo Buzenu, aHaiausa rationis legis je mokasaja 1a KpUBUIHO
CaHKIMOHKCAke Kopullihema TIaTHUX KapTuila 0e3 mokpuha Moxe Jia ce
ompasia TeK y jeIIHOM OrpaHHYeHOM Opojy ciydajeBa. 300T M3HETUX He-
JIOyMHIIA y TIOTJIETy ONPaBIaHOCTH MHKPUMUHICAKA, 3II0yIOTpeda TuiaT-
HUX KapTulla HUje jeJHaKO MPOMICaHa Ka0 KPUBUYHO JIEJ0 Y YIOPETHOM
3aKOHONABCTBY. Tako je y KpUBHUYHOM IIpaBy jeIHOT Opoja 3emasba, HIIp.
Hemauke (w1 2666 K3) u IIBajuapcke (wi. 148 K3), omreheme uzna-
BaoOLa KapTHLEe leHUM HEeoBNAINEHNM KOpUIINEeHEM IPOIMCAHO Kao Mo-
cebHo kpuBuuHO aeno, Aok y CA/Jl, Enreckoj, ®panuyckoj u Uranuju
CIIMYHO KPUBHYHO JEJI0 HE MOCTOjH.*® Y HEKMM JIp)kaBama Ce CHTyalluje

4 Vspas ,mrahame” ce y 0BOM KOHTEKCTY YIOTpe6/baBa y CMHCITY J1aBarba OMr0
Bapajyher n3Hoca HOBYaHUX CPEACTaBa.

45 Bup. wr. 148 msajuapekor K3 i i, 2666 nemauxor K3.
% Bux. G. Fiolka, 578.
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HeoBnantheHor kopumihema MIATHUX KapTHIA MOJBOMAC MO APyra CIny-
Ha KpUBHMYHA Jeia, Hajuemhe mpeBapy Wi 370ymnotpedy moBepermba.t’
300r TOTa Ce Hajupe MOCTaBba MUTAKE Ja JIH je€ y HaIleM TpaBy YoII-
IITe HEONMXOIHO NPOMHCUBAKE MOCEOHOT KPHBUYHOT Jefia WIH Ce
onroBapajyha kpuBHYHOIIpaBHA 3allITUTa MOTIIA 00e30eqUTH MocTojehnm
WHKpUMHUHAIIHjaMa. Y TOM CMHCIY, Kopuiiheme MIaTHUX KapTHia 0e3
nokpuha mokasyje CIMYHOCT ca KPUBHYHHM Jenuma npesape (wi. 208
K3), neocHoBaHor M00HMjama W KopHulIhema KpeauTa U IPYTHX ITOTOTHO-
cti (w1. 209 K3) u 3moynorpebe mosepema (wi. 216 K3). Hakon Tora, ako
ce TIOKaXke JIa je MOCTojambe NOCeOHOT KPUBUYHOT Jieia Hy>KHO, n3Hehemo
onroBapajyhe npemyore de lege ferenda.

3a mocrojame KPUBUYHOT Jelia IpeBape HEOMXOIHO je Aa YUYWHH-
Jal, y HaMmepH npubaBibama ceOM MM APYroM IMPOTHBIPABHE WMOBHH-
CKE€ KOpPUCTH, OOBECAC KOTr'a JIAXXHHUM IIPUKA3UBAKBLEM WM NMPUKPHUBAKLEM
YMBCHULIA Y 336Hy[ly, U TUME I'a HaBE€JIC Oa OBaj HCIITO YYUMHU WIIA HE
YYMHH Ha WITeTy cBoje wiK Tyhe mmosune (wi. 208 K3). Moxe ce TBpau-
TH J]a UMajial KapTHie, KOju Y MOMEHTY HeHor Kopuinhema (rurahama
pole uiu yciryre 0JHOCHO IMOJ13ama HOBIA ca OaHKOMAara) 3Ha Jja Y TOM
MOMEHTY HeMa Mokpuhe, OHOCHO Jia Ta Y yroBOpeHOM poKy Hehe o0e-
30eIUTH, KOHKIYACHTHO OOMamyje TProBla WM OaHKY y TIOINIEAY OBE
unmberniie.” M mopex tora, MeljyTum, OBJIE TEIIKO MOXe OMTH TOBOpA O
JoBohemy y 3a0Iydy WM O oapKaBamy y 3a0myau, ¢ 003upoM Ha To Ja
TProBla U HE HHTEpeCyje OOHUTET MMaola KapTuile. Tproear y MOMEHTY
yrnorpebe KapThIile CTHYE MPpeMa U3/1aBaolly HEMOCpeIaH arcTpakTaH 3ax-
TeB 3a miahambe,* MPOTUB Kojer M3IaBasal He MOXKE J1a HCTHYE IPHTOBOP
HerocTojama nokpuha. OcnoboleH o pu3nKa 6e3roTOBUHCKOT tahama,
TPro,all YoIlITe He HCIUTYje CIIOCOOHOCT 3a Tuahame KOpUCHHKA Kap-
THIe, Beh caMO BaKHOCT KapTHIle, UICHTUTET MMaola M Jia Jid je Kap-
TUla ONOKMpaHa, CBeCTaH Jia fie ce y CBakoM Cliy4ajy HAIUIaTHTU OJ] M3-
nasaora kapruie.’’ Kako u He MOpa MMaTH HUKaKBY MPEICTaBy O BOJbU
MMaolla J]a MCIUIATH W3aBaolia O JOCIENOCTH, TPToBall Ce U He TOBOIU

47 Y Aycrpuju, mpuMepa paji, OBe CUTyallHje ce MOJBOJAE MOI KPHBHUHO AEIO
3nmoymnotpede nosepema (wi. 153 K3), koje ce cacToju y HaHOIIEHY IITETE IPyroMe, 3710y
norpebom oBnamhema Ja ce pacronaxe TyjoM UMOBHHOM HJIM Ja ce Ipyru oOaBexe
(Bun. ibid., 578).

4 Tako Alfons Knauth, ,Die Verwendung einer nicht gedeckten Kreditkarte als
Straftat”, Neue juristische Wochenschrift 23/1983, 1289. Cnopro je, mehyrtum, na mu
ce YOIIITe MOXKE PajuTH O paau JoBohema y 3a0iyny, ako yYHMHWIAN 3HA Ja TPro
Ball He ucnutyje meroB Oonurer (Harro Otto, ,.Zur strafrechtlichen Beurteilung des
KreditkartenmiBBbrauchs®, Juristenzeitung 21/1985, 1008).

49 A. Knauth, 1290.

30 G. Fiolka, 579. VipaBo je cMHCAa0 NpHUXBaTama KPEAWTHE KapTHLE pajm
mahama y ToMe /1a 0CJI000AN TProBLia CBAKOT PU3HKA M HEONXOAHOCTH MCIUTHBama 00
HHUTETa MMaola KapTuie. AKO je YHyTpalllH OJHOC MMaolla M HM3[aBaolia KapTUIE 3a
TproBua 0e3 3Ha4aja, OHJA je U €BEeHTYaIHO MOKpHhe KOpUCHUKA 3a TProBLa UPEJICBaHTHO
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y 3abmymy,’! ma HemocTaje oOenexje HEOMXOMAHO 3a MOCTOjambe MpeBape.
C npyre cTpaHe, TEIIKO MOXe OMTH roBopa O AoBolemwy y 3abmyday wiu
oflp’KaBamy y 3a0NyI M37aBaolia KapTUIEe, KOjU ¢ MUMAOLEeM KapTHIE H
HUje y HETOCpeIHO] KOMYHHUKAIUjU Y TPEHYTKY yroTpebe KapTHile.

Takole, kopuinhewe mIaTHUX KapTuma Oe3 mokpuha He MOXe ce
MOJIBECTH HU IOJI KPUBUYHO JI€JI0 HEOCHOBAHOT JI00Mjaa M KopHihema
Kkpenuta u apyre noromHoctd (wi. 209 K3), nako KpuBUYHONPABHY 3a-
LITUTY, KAKO CMO BHJIEJH, 3aCIyXyjy CamMO KpeAWTHE IUIaTHE KapTHLE.
Kpusnuno neno u3 ui. 209, ct. 1 K3 Moxe ce ocTBapuTH caMO y IOCTYTIKY
no0ujama KpeauTa, CyOBeHIIMje WU Ipyre MOTOAHOCTH, OOMabUBAKEM Y
NoIyIely UCITyEHOCTH MPONICAaHUX YCIIOBa, a HE U Ha TUIaHy KOpHUInhema
kpeauta. C apyre cTpaHe, mpuBmieroBanu oomuk u3 €wi. 209, ct. 2 K3, y
KOjeM pala nojpasymeBa Kopuiheme KpeauTa, OIHOCH C€ UCKIbYIHBO
Ha HAaMEHCKE KpeIuTe, KOju ce KOPHUCTE 3a Apyry HaMeHY Of OHE Koja je
0n00peHa, Tako ja HU OBO JIeJIO He 0J1a3u y 003up.

ChanyHOCT ca KpUBHYHUM JI€JIOM 3j10ynoTpede mosepema (ui. 216
K3) cactoju ce y Tome mITO je M KOJ OBOT JieNa YYMHHOILY JT03BOJBEH 3a-
XBaT y UMOBHHY OIITeheHOT KOju OH 31oynoTpedspaBa. Mmanal kapTure
uMa oBnaimheme Ja Ha TepeT M3AaBaola HIIp. MOIUTHE W3BECTAH HOB-
YaHW W3HOC WM KyNH M3BECTAaH MPOM3BOA M THME 00aBeXe M3AaBaoLa
KapTuile npemMa 0aHuy wiu Tproeily. OCHOBHA pa3JiMKa, KOja UCTOBPEME-
HO oHeMoryhaBa moJBohere OBOT MOHAIAKA MO KPUBHYHO JIENIO 3JI0Y-
moTpede MOBEPEma, jeCTe TO MITO HUje OCTBAPEHO OOeNexje Ja mMajall
KapTHIe TO YHMHH ,,3aCTyNnajyh IMOBHHCKE MHTEpece HEKOT JIMIA™ I
»CTapajyhu ce o meroBoj UMOBMHM . MIManan kapTule He 3acTyla UMO-
BUHCKE MHTepece U3/1aBaolia KapTHLIe, jep JeJI0 YAHH Y BIACTHTOM MHTE-
pecy a He y HHTepecy u3/1aBaolia kapruie,’” Bpiehu miahama y cBoje ume
W 3a CBOj pauyH, a He 3a pauyH uzfaBaoua. MicroBpeMeHo, He OCTOjU HU
Jy’)KHOCT CTapama y OJHOCY Ha HMOBHMHY H3aBaolla KapTuiie.>

Kako u3 oBe aHanmm3e MOXXeMO 3aKJbYUHTH, YIOTpeOa IIATHUX Kap-
THia 6e3 mokpuha He 3aciayXyje IMUPOKY KPUMHHAIHY 30HY. Bumenu
CMO Jia KPUBUYHO CaHKIIMOHHCAHE KOopHIhiemha JeONTHUX TUIAaTHUX Kap-
THIIa HHj€ OINpaBIaHO, C 003UPOM Ha TO Ja je TIOCTYIIKOM ayTOpH3aIldje
TpaHCaKI¥je W3IaBajiall JOBOJFHO 3amTHheH on Moryhux 3moymoTpeoa.
Takohe, 1 y momieqy KpeJIUTHHX KapTHIIA 3aIITHTy Tpeba CBECTH camo
Ha YHHBEp3aJIHE IJIaTHEe KapTHIle U caMo y Torieay oHuX mahama koja

(c mpaBom Udo Steinhilper, ,,Zur Betrugsstrafbarkeit des KreditkartenmifSbrauchs®, Neue
Juristische Wochenschrift 6/1985, 300).

31 Tako A. Knauth, 1291; Karl Heinz Labsch, ,,.Der Kreditkartenmifbrauch und
das Untreuestrafrecht”, Neue juristische Wochenschrift 3/1986, 106; H. Otto, 1007; Klaus
Tiedemann, ,,.Die Bekdmpfung der Wirtschaftskriminalitit durch den Gesetzgeber*,
Juristenzeitung 19/1986, 871.

52 Cmmumo u y memaukom mpasy (Bun. T. Lenckner, W. Peron, 2208).
>3 A. Knauth, 1288 1289; H. Otto, 1007; H. Radtke, 564.
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HE TOJ[pa3yMeBajy MCKJbYYHBO JABOCTPAH OTHOC M3/1aBaolla M KOPUCHUKA
KapTHIe. 300T CBUX N3HETUX Pa3iora  YNEHCHHLIE 13 H3aBAOIH TUIATHUX
KapTHIa UMajy oxrosapajyhe HauMHE JJa YTOBOPHO 3alITUTE CBOjE HHTEpe-
ce, 0CTaje OTBOPEHO Jia JIH je y HallleM IpaBy TaKBa jeJJHa HHKPUMHHALT]a
yOIITe moTpedHa, WIX je JOBOJFHO Jia Ce MOCTOjehn 3aKOHCKH OIUC UII.
228, ct. 1 m3meHn. Axo ce 3aKoHOAaBaIl de lege ferenda wmnak omnpenenu
3a OBy ApYry MOryhHOCT, TakaB 3aKOHCKH OIHC Morao Ou jaa miacu: ,,Ko
KOPUCTH KpPEAWTHY IJIaTHY KapTHIy 3a Kojy He 00e30ehyje mokpwuhe y
YTOBOPEHOM POKY, M THME H3/1aBaolly KapTUIle MPOy3pOKyje IITEeTy Koja
npeniasy U3HOC Of IeCeT XMibaja AUHapa, Ka3Huhe ce HOBYAHOM Ka3HOM
WM 3aTBOpOM A0 Tpu rogune’. [Ipu Tom, Tymademe obenexja ouha oBor
nena Tpebano Ou 1a y3Me y 003Mp MpyKeHY aHaJIHu3y HEeroBOT IPaBHO-
HOJIMTHYKOT yTeMeJbeHba.
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LEGAL POLICY JUSTIFICATION FOR THE CRIME
OF NON-COVERED USE OF PAYMENT CARDS

Summary

In this paper the authors discuss the legal policy reasons for the
crime of non-covered use of payments cards (Criminal Code, Art. 228(1)).
In the first part of the paper the ratio legis of this crime is explained. It
is concluded that the non-covered use of payment cards deserves to be
criminally sanctioned only when, based of the card’s use, the card is-
suer becomes personally liable for payment to the third party not privy to
the contract between the issuer and the card-holder. Conversely, criminal
proscribing is not justified when debit cards are used at the point-of-sale
or the ATM of another bank, since here the issuer authorises the payment
transaction and thereby participates in assuming his own obligation to
pay to the third party. The second part of the paper contains critical analy-
sis of the proscribed non-covered use of payment cards in the Serbian
Criminal Code. In this respect the authors show the lack of clarity and

84



Urop Byxosuh, Mupjana Pagosuh (ctp. 68 85)

certain discrepancies with the explained ratio legis of such a crime. Based
on the comprehensive analysis of the issues regarding the justification of
criminal proscribing in this field, in the last part of the paper the authors
suggest possible solutions de /lege ferenda.

Key words: Debit Cards. — Credit Cards. — Authorisation of the Pay-
ment Card Transaction. — Fraud. — Misuse of Confidence.
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