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Jp Joxed Camma

O KOAMDPUKAIIMOHOM UCTOPUJATY MABAPCKOI
I'PABAHCKOI ITPABA 1 O HOBOM MABHBAPCKOM
I'PABAHCKOM 3AKOHUKY

Y npsom Oeny paoa ce pazsmampajy ochosHe meHOeHyuje pazeoja KoOupu
Kayuje mahapckoz epalanckoz npasa y nepuody penpeseHmamuenoz u epahanckoe
opywmea. [pyeu oOeo je noceehen mnogom Malhapckom epalhanckom 3aKOHUKY
(2013/14), cadparcajy, me2osum mMemoouma pe2yiucara u 00HOCY npema 8aHKOOEKC
HOM epahaHcKomM 3aKOHO0A6CmMEY, O BPEMEHCKOM 0ejcmEy — NpUuxeamarby meopuje o
6yoyhem oejcmay. Hcmuue ce mexcra 3akoHooasya 3a nomnyHowthy, mako oa cy
obyxeahene cee obnacmu epahanckoe npaga npema NAHOeKMHOM cucmemy — auy
HO npaeo, npaeo NpuspeoHux Opyuimaea, ¢ npagom yopyosicera epalana, nopoouu
HO npaso, obnueayuoHo u HacieoHo npaso. Ilpema ocHoSHUM Hauenuma, npuxeama
ce Hayeno pasHONpAagHOCMU CMPAHAKA Y 2pahaHCKONpasHuM ooHocuma, be3 ob3u
pa 0a au ¢y QuauyKka unu npagHa auyd, Ha4eno casecCHOCMU U nowmersa, 3aopane
usuepasarva npasa. Ilopoouuno npago je eoheno nocednum Hauenuma, 8e3amux 3a
sawmumy opaka, nopoouye u deye. Y2060pHo npaso je 6oheHo c1ob00om yeosaparea
V3 ozpanuyerse 00bpux obuuaja u mopana. /lenukmno obnueayuono npaso je 6oheHo
Hayelom onwime 3abpane Npoy3pOKO8arba uilmeme Opy2oM, HAYeI0M NOMNYHOCU
HaxkHale, KaKo mamepujanne maxko u HemamepujaiHe wmeme. Y2060pHa 002080p
Hocm je 3acebHO ypehena, noceOHUM NpasUIUMA, Maxko 04 ce Npasund OeiuKmHo2
npaea cxo0HO NPUMERYJy y moj Mamepuju ako nocebna npasuida 0 y2080pHOj 00
2080pHOCMU WO OpYy20 He npedsulajy. Pecynuwy ce u ocmanu uzeopu obnueayuja,
HeocHosano oboeaherve, He36aHO 8puLerbe Myhux nocaoea, jeOHocmpawe usjage 80/ve
u xapmuje 00 epednocmu. Ilozusare na nacnele ocmeapyje ce no ocHogy y2oeopa
0 Hacnehusary, mecmamenma u 3akoua. Tecmamenmapua cno6ooa ce oepanuiasa
npasunuma o HysxcHom oeny. Ilpuxeama ce cucmem npenacka UMOGUHe NO CUlU 3a
KOHa 00 mpeHymxa cmpmu ocmasguoya. Jpocasa Hacielyje ako nema Hu y2080pHUX,
HU MecmameHmapHux Humu 3aKOHCKUX HAcl1eOHUKd.

Aytop je pemoBHH mpocdecop IIpaBHor dakynrera Vuusepsurera y HoBom
Cany, j.salma@pf.uns.ac.rs.
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Kibyune peun: Hcemopujam xooudukayuje mahapckoe epahanckoe npasa.  Koou
Qurayuja Hoeoz Mahapckoe epaharckoe 3akonuka.  Memoou xoou
Qurayuje.  Oonoc eanxooexcnux 3axona u Kodexca.  Ipumena
unxopnopayuone meopuje.  Tpeoguncko u epalancko npago.

1. PA3BBOJHE TEHJAEHITMJE

VY komuuKarmonoj ucTtoprju Mahapckor rpahaHckor 3aKOHOIAB-
CTBa, ¢ 003MPOM Ha THUI KOJU(HUKAIIH]ja, 3aMaXkajy ce JABa Iepruoja.

IIpsu nepuoo Be3aH je 3a €NOXy T3B. penpe3eHmamusHo2 (cmaneul-
Koe) Opyuimea, 4uje ce 3aKOHOJABCTBO HAa3MBa U PaHO-, OHOCHO KacHO-
deynanauM TunoM kopudukanuja. OCHOBHA Koau(pUKalMOHa KapaKTepH-
CTHKa je y TOM MNepuoay Hacranux kogudukanuja y Mabhapckoj na can-
pKe 0sa muna HOpmu.

Ilpeu mun je T3B. Kpabe8CKO OeKpemanHo npaeo, Tj. 300pHHIH
KpasbeBCKHX eaukTa.! CaapXu W jaBHONPaBHE W TPHBATHONPABHE HOP-
Mme. To mpaBo je y 300opHHLIIMa 00jaBJBUBAHO MO0 UCTOPH)CKOM PENOCIENY,
IIpH YeMy JOIHHMjH HHje YKHIAa0 BaXXeHhe¢ paHHjuX HOpMHU, Oyayhu ma ce
HUCY OJHOCHIIM Ha WCTy MaTepHjy, Tj. THUI MpaBHUX onHoca. Haszuamu
Cy Cce KOHCTHUTYIIMOHAJTHHMM, OUTHWM 3akoHWUMa (sarkalatos torvények).
To je OO CIMYHO AHITIOCAKCOHCKOM KOHCTHTYIIHOHAJIHOM IIPaBy, T3B.
HCTOPHUjCKOM YyCTaBy KOjU HHj€ KapTaJHOT KapakTepa, M cacTojao ce y
HHU3Y BXHUX 3aKOHA JIOHETHX Y pa3In4uTHM nepuoguma. Illto 3Haum na
KOJIEeKC HE HacTaje OIjeIHOM, V jeIIHOM CHCTEMAaTCKOM akTy, Beh ra umHe
BPEMEHCKH JMCTAaHLIUPAaHU aKTH.

U Bun. L. Erdélyi, Magyarorszag torvényei Szent Istvantél Mohdcsig (3axkonu

Mahapcke 00 Cs. Cmeghana 0o Moxaua), Budapest 1942; Bonis Gyorgy, Hiibériség és
rendiség a kozépkori magyar jogban (Cmanexcu y cpedmwosexosnom mahapckom npa
6y), Koloysvar, 1945; Eckhardt Sandor, Magyar dllam és jogtirténet, Budapest 1946;
I. Zajtai, Sur le role du droit romaine dans 1’évolution du droit hongrois, y: Studi in
memoria di P. Koschaker, II. Milano 1954, 181 211; ibid, Beitrage zur Rechtsvergleichung
Ausgewihlte Schriften, eingeleitet und hrsg. Von K. E. Kreutzer, Tiibingen 1976, 16
41; ibid,“ L’ importance de 1’évolution de I’ancien droit hongrois au point de vue de
la théorie de sources”, Revue iunternational de droit comparé, Paris 22/1970, 477 488;
A. Szentirmay, Der Einfluss des byzantinischen Kirchenrechts auf die Gesetzgebung
Ungarns im XI. XII Jahrhundert, y: Jahrbuch der dsterreichischen Byzantinischen
Gesellschaft, 10/1960; 1. von Krajner, Die urspriingliche Staatsverfassung Ungarns,
seit der Griindung des Konigstums bis zum Jahre 1382, Wien 1872; B. Schiller, 4
Harmaskonyv jogforrastana (Joxmpuna Tpunapmuma o useopuma npasa), Budapest
1902; G. Hamza, Das ,,Tripartitum* von Istvan Werbdczy als Rechtsquelle, Bemerkungen
zur Rechtsquellenlehre in der europdischen Rechtsgeschichte, y: Iura Antiqua Iura
moderna, Festschrift fiir F. Benedek zum 75. Geburtstag, Pécs 2001, 87 98; ibid, Studien
iiber Istvan Werbbczy (hersg. Von Gébor Hamza unter mitwirkung von A. Bodc und Cs.
Buzdady) Budapest 2001, 49 63, u ap.
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Jpyeu mun HOpMH je 300pHux npasnux obuuaja.* OaHOC nU3Mehy
Ta JiBa TUIIA HOPMHU je TakaB, a oOu4YajHe HOpME Koiekca (Y HCTOBETHOM
nepuoay y QpaHIlyCKUM paHO— M KaCHO(EyIaTHUM KOACKCUMA: cotumes,
a y HeMadkuM 3emibaMa: Gewohneitsrecht) ,,0pulty* neKpaTajgHO MPaBo.
Jpyrum pednma, 1o MeToAy HpUMEHe, IPHOPHUTET Cy MMalu oO0MdajHa
npaBmia. Tek ako oHA HUCY Omia y cykoOy ¢ JeKpeTalTHUM IPaBOM, J0-
Ja3UII0 je 10 HBEeroBe mpHMeHe.

OBa cTpykTypa npaBa (cuMOMO3a jaBHOT M NPHUBAaTHOT) M METOJ
CylcuIdjapHe MpUMeHe, Huje Onina KapakTepUCTUYHA caMo 3a Mahapcko
NpaBo — €MoXe paHor M KacHogeygamHor Apymrsa Mahapcke, Beh u
CBUX CBOjeBpEMEHHMX JAp)KaBa Tajamme EBpome. [lexperasHo mpaBo
Mabhapcke GOm0 je TOTOBO KOHBEPIEHTHO JAEKPETAIHUM MpaBUMa IPYTUX
eBPOICKHUX JprkaBa. CaBpeMEHHM je3UKOM KOI[I/I(I)I/IK&L[I/IOHOF npasa, Io-
MaJI0 Hea/leKBaTHOM aHaJIOTHjoM, pexim OucMo J1a je JeKpeTaaHo MpaBo
OWJI0 OHO IUTO JAaHAC HAa3WBaMO 3aJe)1HI/I‘lKI/IM CBPOIICKUM MpaBoM (aqui
communautaires). I3Bop IEKpeTaNIHOT MpaBa je y Ip>KaBHOj 3aKOHOJaBHO]
nenarHoctu. To je y ¢asu amcomyTHe MOHapxuje Ouiia MCKJbyYUBa HaA-
JISKHOCT Kpasba, Tj. MOHapxa. Y KacHo(eyJalHOM pa3Bojy, MehyTum,
gouuio je nmo ¢opMmHpama KOHKYPEHTCKE 3aKOHOJABHE HAaJJIC)KHOCTH
KpaJbeBCKUX €IUKTa Y KOPHUCT PENpe3eHTaTUBHOI MapjaMeHTa M THME
W JI0 OrpaHHYCHa KpaJbeBCKE LIEHTPATHE M alcoIyTHE (3aKOHOIAaBHE)
Bnacti. O0MuajHO MpaBo HHje OWJIO M3pa3 Jp’KaBHE 3aKOHONABHE Je-
JIaTHOCTH, OHO j€ HAcTajajo M3BaH e, JyI'MM HMCTOBPCHHMM IOHAIIameM
cy0OjekaTa mpaBa y HCTUM CHTyalljaMa, O YMjeM calIpKajy U MPHUMEHH je
MOCTOjaja OMILITa CBECT.

Haj3navajuuju mahapcku kopekc kacHodeynamHor Mahapckor mpa-
Ba je Werboczy —jes (Bepbeun) Tpunapmum (Tripartitum corpus nostram
Hungaricam)* u3 1514. rogune,” Koju je HalMCaH Ha JTATHHCKOM jE3HKY,
nocrasibeH kpasby (II. Uldszld, nnade mossCKor mopekia), paau JaBama
KpaJbeBCKE CarflaCHOCTH KOjH je OMO ycloB cTymama Ha cHary. Carac-
HOCT HUje Jara, cTora (OpMaIHONPaBHO KOACKC HHje CTYIHO Ha CHAry.

2 Buxn unp. Mezey Barna, Magyar Jogtirténet (Hcmopuja mahapckoz npasa)
Osiris Kiad6, Budapest 1997 (¢ OpojHUM JOIHHUjUM H3IamUMA), ius consuetudinarium,
74.

3 Vnop. Kecskés Laszlé, 4 polgari jog fejlddése a kontinentalis Eurépa nagy

jogrendszereiben (Pazeoj epaljanckoz npasa y 6enukum APaAGHUM CUCMEMUMA KOHMUHEH
manwne Espone), HVG/ORAC, Budapest 2009, 42 130.

4 O ucropujary: Bénis Gyodrgy, a Harmaskonyv keletkezése és szerkezete (Hacra
Hak U cTpykrypa Tpumaptura), y: Werboczy Istvan, Tripartitum, Latin magyar kétnyelvi
kiadas (Tpunaprut, [[Bojesuutno Jlaruncko mahapcko u3name), PEHPHHT U3Iame HpeMa
n3nawy u3 1894, on crpane n3nasada Téka y bymumnermrua 1990. roqune, X XIII.

5> Tloomom 500 romuua o o6jasbuBama Werbdezy jesor Komekca, y poaHOM Me

cTy ayTopa komekca, y Werbdcz y (manac y Ykpajunu), ofp:kaHo je Mel)yHapomaHO HayqHO
CaBETOBAE MTOBOJIOM HCTOPHjCKOT 3HAUYaja KOJEKca, Ha KOMe je mpenaBarbe oapxao Gabor
Hamza penoBau unan Mahapcke akanemuje Hayka.
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A je KolleKC Y MPEeNuCcHUMa TOCTABILEH CBUM CyAHjaMa Y 36MJbU U TAKO
j€ Y CyACKoj Ipakcu J00HO0 MpUMEHY, cBe 10 rpalhaHckor nepuona. Kogekc
je caapxaBao cucreMarcku ypeheHu 300pHHUK JCKPETAJHOT MpaBa, Kao
1 00MYajHOr IMpaBa, KaKo jaBHOMNPABHOT (I10jaMm populus hungarorum-a)
TaKo W MPUBATHOIIPABHOT Kapaktepa (Hmp. mopoawia, Opak, Haciehe). Ca
MIPHOPUTETOM MIPUMEHe MpaBmia oOnvajHOT mpaBa. Komekc je objaBibeH
n y beuy (Wien) 1517. ronuHe, Ha JTaTWHCKOM je3WKY, a JOLHHUjE je Y
Kolozsvar-y (nanammu Knyx y Pymynuju), Ha mahapckom jesuky. o-
MyHE KoJieKkca (HAcTaBIlM HOBUX oOH4aja) Ccy o0jaB/beHE MOA HA3UBOM
Approbata. Tokom BpemeHna BepOeumjeB Tpunapmum 00jaBJbeH je y
Butie ox 100 m3nama Ha Mahapckom, anu ¥ Ha BehWHH €BpPOTICKUX je3nKa,
YKJbYYWB U TPEBOZEC HA XPBATCKHA M Ha CPIICKU je3uk (motomu 1906. ro-
IIAHN).

Jlpyea ¢paza TeHpeHIMjATHOT KOAU(HUKAMOHOT pa3Boja je obee-
XKeHa y epaharnckom nepuody, modes of Széchenyi-jeor (Ceuermn) nmmuode-
paHOT 3aKOHOJABCTBA TPHUACCETHX roauHa 19. Beka, a moceOHO TT04YeB o1
rpahancke peBonynmje 1848, ¢ unejom o paBHONpPaBHOCTH cBUX rpalhaHa
Mpe/ 3aKOHOM M YKUIaky NPUBUIIETH]ja, OHOCHO MPUBUIICTOBAHUX MPaBa
y KOPHCT MOjeTUHUX CTalleKa.

VY Bpeme CeuemujeBor 3axoHomascTBa (1o 1834), tama jom pe-
npe3eHTaTuBHU mapnamenT (Orszdggyiilés), nonocu O6pojHe MooepHu3a-
YuoHe 3aKoHe TIMBWIHONPABHOT KapakTepa, Kao ITO je 3aKOH O pyaap-
CTBY, 3aKOHH O IOjJEJJMHUM BpCTaMa IMPHUBPEIHUX JPYINTaBa, 3aKOH O
EKCTIPOIIpHjalljH — C MPaBHYHOM HAKHAJIOM 32 OIy3€Ty HEIOKPETHOCT
C IIJBEM OMINTET MHTEpeca (HIp. u3rapame MoctoBa). Om Tama npeye-
Odenmno npaeo BpxoHor cyma (Curka) moOwino y mpaBHOCTBapalayKoj
JICNIaTHOCTH CBOT ,,KOHKYPEHTA“, MapiaMeHT, T¢ JOJIa3u [0 Pa3Bajama
CYIICKE M 3aKOHOJaBHE BJacTH. Y JeOBHMA MPaBHUX ONHOCA ypeheHux
3aKOHOM C€ BHIIIE HE TPUMEHY]y TPEleJeHTH BPXOBHOT cyna, Beh Jo-
HeTH 3akoHu. [onuue 1848. mapmament je goneo XV 3axon koju yxuoda
geyoanne npusunecuje u npedsuha OOHOUlerve 2PalaHCKO2 3AKOHUKA.
On 1849. romuHe nonasu 10 yBOhema alcolXyTHE MOHApXHje, Tako na
ce Ha IeJl0j MCTOpPHUjCKO] TepuTopuju Mahapcke mpommpyje mpuMeHa
Aycrpujckor ommrer rpahanckor 3akonuka (1811). To je Tpajamo cBe mo
1861. romune. Tama je dopmupana npuspemena 3emabcka 3akOHO0ABHA
ckymumuna (Orszagbirdi értekezlet), koja je noHena Hauena epahanckoe
npasa (ldeiglenes Intézkedések)® ca nexux 250 maparpada. Baxkuuja
HOpPMa TOT KOZIEKCa je KOHCTUTYLHOHAIHOI KapakTepa — Ipema Kojoj
Maljapcku mapiaMeHT mpey3uMa 3aKOHOAABHY HaJUICKHOCT. JemaH of pe-
3yJiTaTa TOT MPHBPEMEHOT KOJEKCa, Kao M JIOIHHje KOHCTHTYIIUOHAIHE
Haronbe u3 1867. romune 6mo je u Tpeosauku saxonux u3 1875. roqune

® Bux. mmp., Mezey Barna, Magyar Jogtirténet (Mcmopuja malapckoe npasa)
Osiris Kiado, Budapest 1997 (¢ 6pojaum ponHujuM u3namuma), 117.
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0 y30py Ha HEMayKo Tproadko npaso. [IpuBpemenn maljapcku uuBUIHN
komekc u3 1861. romune je ykunyo npumeHny AOI'3-a, amu je 3adpowcao
npumery 3aKoHa o 3eMbUMHOM Kibueama n3 1855. ronuHe, Koju je TOKOM
npyre nonoBruHe XIX Beka JONMyHEH U U3MEHEH OAroBapajyhiM 3aKoHOM
Mabapcke. Y obnacTu MOpOAWYHOT MpaBa, Koje je Behum aenom perynu-
CaHO IpaBWJIMMa KaHOHCKOT TpaBa, epaljancku Opak je yBEeAEeH 3aKOHOM
3 1896. ronune. Kapakrepuctuka apyre dase je y pazdgajarby yusunHo-
npaguux 00 jasnonpaenux nponuca. AOI'3 je y HeperynmucaHiuM JOMEHH-
Ma rpaljaHCKOT TIpaBa W M3BaH 3eMJBHITHOKIM)KHOT TpaBa 0CTao IYro y
BaXHOCTH, IIPEKO adanmupanoe npeyedenmuoe npasa BpxoBHor cyna.’

Hakon narombe (1867) mowyenu cy pagoBH Ha Koau(UKaLHju
rpahanckor nipaBa. Y apyroj momoBuHE XIX Beka, cBe 10 Kpaja TOT Beka,
HACTaJIM Cy KOAEKCH T0 denosuma rpal)aHcKor mpaBa, y3eB 10 MaH/IeKTHOj
CHCTEMAaTU3alHj1,® OCUM T3B. OIIITET Jiesa. Tako Cy HACTallM 10 KOICK-
ca o obmuranmuoHoM TpaBy (Apdthy, 1883, mo yrnemy Ha JIpe3NeHCKA
[Ipemmor Obnuranuonor mpasa u3 1866, kao u Ha mBajuapcku 300 u3
1881), crBapHor npaBa (Endre Halmossy, 1882), mopoauuHor mpasa ¢
npaBumMa nuna (Bend Zsogod 1882), nacnennor npasa (Istvan Teleszky,
1882, Szdszy Schwary Gusztav, 1896). IlpBu yeroeumu mipenyor Komekca
HacTtao je 1900. roguHe, Koju je mo yrieay Ha Hemauku [palhaHcku 3ako-
HuK n3 1896/1900. rogune canpkaBao u onmty neo. [IpeTxoganma oBor
Haupta 6uo je uenoutd Ilpennanpr mu3 1895. romuHe u Hacrana je 3a
BpeMe MUHUCTpa npasae Erdélyi Sandor-a, kao pesynrar paga koguduka-
[IMOHE KOMHUCH]je Ha YHjeM deny je Ouo Szdszy Schwary Gusztav. llpemtor
MI'3-a u3 1900. roquHe cacTojao ce U3 YSTHPH JeJia: IPBH — MIPABO JIMIIA
W TOpOAMLE; OPYTH — OONMTalioHO MpaBo; Tpehu — cTBapHO mpaBo, U
4YeTBPTH, HacieaHo mnpaso. Jomauju nenosutn Hanpru (1913,1914), ox-
HocHo IIpemmor MI'3 (1928 — Magdnjogi térvényjavaslat — Szaszy Béla,
y 00JIMranMOHONPABHOM ey ca 3Ha4ajHUM YTHLAjeM LIBajHapCKOT 3aK0-
HUKa O OoOJIMTanyjaMa), HaCTaJInX TOKOM IIpBeE ITOJIOBHHE XX BeKa, HUCY
ca/ip>kaBaJid OMILITH €0, AaKJe OMIITA MpaBWia O MPaBHUM ITOCIOBHMA,
Beh cy Ta mpaBuia oOyxBaheHa peryiaruBaMa OMIITET Aejia YTOBOPHOT 00-
JUTAIMOHOT TIpaBa. Mmak, joir jeman u3y3eTak YHHH MPOojeKaT O OIIITEM

7 Bun. ump. Jozsef Szalma, Die Einfluss des ABGB in der Rechtssprechung
des ungarischen Obersten Gerichtshofes (Curia), Prizedentien zum Schadenersatz in
der zweiten Hilfte des 19. Jahrhunderts, y: Festschrift fiir Wilhelm Brauneder yum 65.
Geburtstag, Rechtsgeschichte mit internationaler Perspektive (Hrsg. Von G. Kohl, Chr,
Neschwara und T. Simon, Wien 2008), 671 686.

8 Bun. ump., Hamza Gébor, A modern jogrendszerek tagozodasa és a rémai

jogi tradicié (CtpykTypa MOIEpHHX NHpaBHHUX CHCT€Ma M PHMCKOIIPaBHA TpaguIlija),
Allam és Jogtudomany, Budapest, 6p. 40/2004“ 1 19; ibid, Beitrag zur Geschichte des
Biirgerlichen Rechts in Ungarn, y: Hundert Jahre Biirgerliches Gesetzbuch, Entwicklung
des Privatrechts im deutschen und Mittel Europdischen Sprachraum seit dem Inkrafttreten
des BGB, Budapest, ELTE AJK, 2006, 11.
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ney Mabapckor rpahanckor 3akonuka pomanucre Pdl-a Hoffmann-a u3
1871. rogune, u Elek-a Gyory-ja, 1880. mo yrieny na ['pahancku 3akOHHK
kpasbeBune Cakconuje u3 1863. romune.’

CUHTETHYKH U3pa)XeHO, JOK Cy TOKOM Apyre nojoBuHe XIX Beka
HACTaJIM TIPOjeKTH MapTUKyIapHUX nenoBa MI'3, y npBoj momoBual XX
BEKa MaK, [eJIOBUTH IPOjeKTH Kojiekca. Ho, CBM OBM HUCY CTYIVIIN Ha CHa-
Ty, MaKko Cy OWiIM Ha 3aBHIHOM KoauQuKanuoHoM HuBOY. HajzHauajHuju
je mehy muma nmpenor MI'3-a u3 1928. rognHe KOju je pacrpaBibao H
napiaMeHT M Yija cy NpaBuiia MPUMEHHBaHa Y CYICKO] TMPaKCH.

VY T3B. couWjalMCTHYKOM Tepuoay (Tj. y TEPUONY OKmpoucaHe
AOMUHUCIMPAMUBHO-0UCTIPUOYMUBHE Npuspede), TPUTIPEME 3a IOHOIICHES
MI 3 3amouere cy 1953. rogune, KomeKe je YCBOjeH y mapinaMmenty 1959.
TOAWHE, a CTynHo je Ha cHary l. Maja 1960. romune. OH je BUIIE mMyTa
pedopmucan y mepuody 0 IPOMEHE CHUCTEMa, C TOKyIIajeM pedopme
MpUBpEenHOT cucTeMa, Hapouuto 70-ux m 80-mx rommna. Komekc je Ho-
cuo yrunaje llIBajiapckor 3akona o obnuranujama, [Ipemmora MI'3-a u3
1928. rogune, kao u I'pahanckor 3akonuka Cosjercke Pycuje mu3 1922.
roguHe. [lo cTpykTypm, mpBH me0 Cy YHMHHIE YBOXHE onpende, IpyTrH
Jieo je o0yxBarao MpaBo Jinia, 0e3 onpenada MOPOJUYHOT MpaBa Koje je
ypebheHo 3aceOHMM KozpekcoM mu3 1952. rogune, Tpehu neo je caapikaBao
CTBapHO TIPaBO, YETBPTH J€0 OOIMTALMOHO MIPABO, A METH €0 HACIEIHO
npaBo. MI'3 u3 1959. roauHe je mpeBeAeH U Ha CPIICKHU je3UK U 00jaBIbeH
y eqULUjH cTpaHor npasa MHcTuTyTa 32 ynopenHo npaso y beorpany.

2. THULIUJATUBA 3A JOHOULIEWKBE HOBOI' MI'3,
KOAUDUKAITMOHU ITPUHIUIIN, CAAPXAJ U CTVYIIABE
HA CHAT'Y KOJAEKCA

2.1. KogudukanroHn TPUHITATTH

Haxon npomene cucmema, OXHOCHO IIpenacka C IUIAHCKE Ha mp-
arcuwny npugpedy (1988) MI'3 je mpetprreno npeko 100 u3mena, y nepu-
oIy 110 JOHOIIEeHma omiyke o pexkogudkanuju (1998). Pann omoryhasama
MIPOMEHE CHCTEMa, JIOHETH Cy OpOjHM BaHKOIEKCHHU 3aKOHH, HITp. 3aKOH
0 TMPUBPETHUM JIPYIITBHMA, 3aKOH O 3a0paHH HeJOjajHe KOHKYpEHIIH]e,
uta. Haydny wHMIMjaTHBY 3a TOHOBHY KOAU(HKAIH]y, MPEKOOPOjHUX
Hay4YHHX CaBETOBama cCaBe3a IpaBHUKA, Jalu Ccy akajgemunu Attila
Harmathy' i Lajos Vékds'! toxom 1992/3. romume. O6pasnoxkeme je Giio

® Bun. y: Gadbor Hamza, Origine e sviluppo degli ordinamenti giusprivatistici
moderni in base alla traditione del diritto romani, Andavira editora, Edicion Santiago de
Compostela, 2013, 349, 350.

10" By, mmp. Harmathy Attila, Process of Transition and Commercial Law in central
and Eastern Europe, y: Yiegel, Sh Lerner (Hersg. New Developments in International and
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na je morpeOHa TeMesbHa pedopma Baxeher komekca, OMHOCHO HETroBa
pexonuduKarmja,'? momro O6u myke MapTHKyIapHe U3MEHE J0Belie 10 He-
KOH3HCTEHTHOCTH, LITO C€ MOKa3ano TayHuM. J[o MyHOIpaBHOT HpHjeMa
y EY (2004), Mabhapcka je xapMOHHM30Bajla M CBOje NMPHUBATHO U jaBHO
NpaBo C J0TAJAIIBIM KOMYHHTAapHHM mpaBoM EV.

Komucuja 3a pexompmpuxanujy, omHocHO [ragHu 0060p je ¢op-
Mupan omiykoM Bnage 1998. roguue Ha 4MjeM 4Yeny je O JOBpIIETKa
KoZiekca W ycBajama y [lapmamenty (2014) 6mo akamemuk Lajos Vékads
penoBuu npodecop IlpaBHor dakynrera Yuusepsutera Edtvos Lordnd
(ELTE AJK) y Byaummenrri.

dopmupaH je U YEeTBOPOMECEUHH HAY4HU 4ACOnUC TIOJ HACIOBOM
Koougpuxayuja (Kodifikdcio) y kome ¢y 00jaBJbUBaHU TCOPHUjCKHU U MPaK-
THYHH CTABOBH O HAYCTHWM M TOjCIUHAM THTalkbUMa (MHCTUTYTHMA)
xopupukanuje. O6jaBspuBana cy OpojHa Hay4YHa U CUCTEMarcka Jesna Io-
BozoM komudukanuja. Hajznadajauju qaconucu (Jogtudomanyi Kozlony—
yaconuc Mabhapcke AkazeMuje HayKka 3a HpaBHe Hayke, Magyar Jog —
yaconuc CaBesa npaBHuka, Gazdasdg és Jog — [lpuBpena u mpaso u ap.),
300pHHMLM pagoBa MpaBHUX (aKyaTeTa PelOBHO Cy 00jaBJbMBAIIM Hayd-
HE W CTpy4YHE PajioBe W paclpaBe M3 O0JacTH LUBUIIHE KoAU(UKalHje,
OJHOCHO Koau(ukanuoHe Teopuje. Takohe u 3emasbcka u MelyHapoaHa
CaBEeTOBaWA IMBIIIMCTA OPraHW30BaHU O]l TOjeNMHUX Qakynrera y by-
quMnentty, Mumkoniy, Cerequay u ap. nocBehuBany cy naxmy TeMar-
CKUM TipoOieMuMa KoJuQHKaIije, HIIp. O IPaBy WHCOJBEHIINjE, peKIaM-
HOM TMpaBy, NpaBy KOHKYpeHIMje, rpaljaHCKONpaBHOj ONrOBOPHOCTH H
Ip., iMajyhu Ha yMy KOHBEpreHTHa (MHCTHUTYIIHUjE), IPaBUiia eBPOTICKOT
rpahanckor npasa, EY cMmepHune y 001acT IMBUIIHOT HIIP. MOTPOLIAY-
KOT TIpaBa W Jp.) U IUBEPreHTHa oOeiexja IMBUIHOT MpaBa y MOCTYII-
Ky xapMoHmu3anuje. Kako Ha OyIMMIICIITAHCKUM, TaKO W MHIIKOIIICKAM
caBeToBamuMa nopen yuemha u3 Hemauke, Ayctpuje u Ap., TO3MBaHU CY
1 ipodecopy IUBITUCTH U3 3eMajba OKpYyKeHa, Hip. u3 Cpowuje, CrnoBad-
ke. [Ipu pexonndukanuju BoheHo je moceOHO padyHa O HAYSITHUM CTaBO-
BuMa BpxosHor cyna (Kypwuje) u yommmre cyacke mpakce.

consumer law, Oxford, 1998, 367 382; ibid, Entwicklung des Ungarischen Privatrechts,
y: Hundert Jahre Biirgerliches Gestybuch, Entwicklung des Privatrechts im deutschen
und Mittel Osteuropéischen Sprachraun seit Inkraftreten des BGB, Budapoest, E6tvos
LorandUniversitit, Fakultit fiir Stats und Rechtswissenschaften, 2006, 56 66.

1 Bun. Vékas Lajos, Sziikség van e a kereskedelmi maganjogra (Mma nu motpe

0c 3a 3aceOHMM TPrOBHHCKUM IIPHBAaTHUM TpaBoM), Magyar Jog, Budapest, 6p. 4/1998,
705 714.

12 Bun. u Jozsef Szalma, Rekodifikation des ungarichjen Biirgerliches gesetybuches
beginnend dem Jahre 1998, Annales Universitatis scientiarium Budapestiensis de Rolando
E6tvos nominatae, Elte Ajk, Budapest, Tomus XLI XLII/2000 2001, 57 69.
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Koougpuxayuonu npunyunu, GopMyIucaHu oIl CTpaHe TpeACeTHH-
ka [maBHOr ombopa akagemuka Veékds-a,'* y3 ydemthe mmaBHOr ombopa,
00jaBJbeHU Y 3BAaHHMYHOM CIIy>)kOeHOM nucty (Magyar Kozlony) ounu cy:
1. yenosumocm xomudukanuje, T3B. KojekcHa ocobuna. To je 3HaUMIIO
Jla y Komekcy Tpeba oOyXBaTUTH CBE KJIaCHYHE OOJIACTH IMBIUIHOT TIpa-
Ba (110 MAaHIEKTHOM CHCTEMY), YKJbYYMB M CTAaTyCHH M THHAMHYHHU €0
TProBayKkor' MpaBa, Kao W MOPOAMYHO IMPaBO KOjU Cy Y MEPHOLY IOYET-
Ka konudukanuje Ouinm Jeo moceOHOr 3aKoHOMaBCcTBa. MelyyTum, Koueke
0CTaBJba MPOCTOP MOCEOHOM 3aKOHOAABCTBY TaMO TJIE j€, OCUM KOJEKCHOT
HadenHoT ypehema, moTpedHa Ommka BaHKOJIEKCHA 3aKOHCKA PEryliaTHBa.
Ha mpumep, y obGmacté mpaBa KOHKYPEHIHj€, 3eMJBHITHAX KIbUTA, paj-
HHX OJJHOCA, YTOBOpa O pajy, ayTOPCKOT U MPOHAJIA3auKor pasa, u Jp.; 2.
METOJl PAGHONPABHOCMY j€ 3HAYHMO N1a Cy Y LUHMBUIHONPABHUM OJHOCHMA
cBU TrpahaHu, OJHOCHO MpaBHA JIMLA PaBHONIPAaBHHU, Mely luMa HeMa Cy-
OOpAMHATHBHOT OJTHOCA; 3. C10600a yeosaparba j€ 3Haunja 1a ¢y rpahanu
U TPUBpEIHA JPYIITBA CIO0OAHY y 3aKJbYUUBAIy YrOoBOpa, 4Hje Cy Ipa-
HHIE Y 700OpHM o0MYajuMa W UMIIepaTUBHHAM mponucuma. CliencTBeHo,
KOZIEKC CaapKu OUCHO3umueHe Hopme, IITO 3HAYW, Ja MPUMEHA 3aKOHA
JI0J1a3M 10 U3paxkaja ako CTpaHKe Apyraduje He yroBope. Anmu y o0nactu
MPOY3POKOBamka MITETE CAAPKHU M UMIIEpaTUBHE HOpME, Kao IITO je OHA
0 ommroj 3a0paHu MPOY3pOKOBamka IITETE JAPYroM; 4. 3qwmuma npaga
nuyHocmu u nopoouye. IloBpesa MMYHUX TpaBa ce CaHKIMOHMITY 00aBe-
30M HaKHa/le MIMOBHHCKE M HEHMMOBHHCKE INTETE, Kao M 3a0paHOM Jajbe
noBpezie. Y KOACKC Ce YBOJE MOJISPHHU30BaHAa MPaBHiia PaHHje OJBOjCHOT
3akoHa 0 MOpoxMIM M Opaky, anu ca 3ace0OHMM YBOAHUM Hayelnma; 5.
KFUIICHA No0ena no namoekmuoj cucmemamusayuju. Tlojennau nenoBu
KOZICKCa, HIIP. IMYHO MPaBo (1IpaBa JIMYHOCTH, CTATyC (PU3NYKHUX W IIPaB-
HUX JIMIA), TOPOIUYHO, HACIEIHO, OOIUTAIIMOHO MPAaBO, CY PEIaTUBHO
OJIBOjEHU TI0 TIOjeIMHUM Kmurama; 6. domahu u ynopeOHOnpasHu y30-
pu. 3a ocHoBy HOBOr MI'3 mocmyxwuo je on 1989. romuHe TemesbHO pe-
dopmucanu MI'3 u3 1959, 3atum MTJ u3 1928. u HOBHje Takole mocie
1989. ronune pedopMrcaHO WM HOBO JIOHETO IMOCEOHO 3aKOHOJABCTBO:
3akoH 0 MOpOmUITM W Opaky, 3aKOH O NMPUBPEIHUM IPYIITBUMA, 3aKOH
0 3eMJBHMINHUM (KaTacTapCKuM) KiWTama, 3aKOH O 3a0paHd HelojaHe
KOHKypeHLIWje, 3akOH O jaBHUM OejexxHuIuMMa U Ap. Ox MHOCTpaHHX
HUje TOCTY)XHO HUjelaH, Kao MCKJbYUYMBHU y30p, Beh je BoeHO pauyHa
0 YHNOpEeOHHM KoAeKCHUMa, U BUXOBUM pedopmama. [ToceOHO, HemMadkor
I'pahanckor 3akonuka,'* pepopmucanor msmehy 2001-2005. rogune, Ha-
pounTo y obnactu oOnMranMoHux ofHoca, Xomaniackor I'3 (y obmactu

13 Bug. Vékas Lajos, Az uj Ptk. koncepcidja és tematikaja (Konuenuuja u e
Maruka HoBor ['pabhanckor 3akonuka), Magyar Koziony (Cryocbenu nucm Mahapcke),
ktilénszam (moceban 6poj), Budapest 2003. febr. 10.

14 Buy. Hundret Jahre Biirgerliches Gesetzbuch ~ Entwicklung des Privatrechts
im deutschen und Mittel Osteuropdischen Sprachraum seit dem Inkraftreten des BGB
(13 14. Oktober 2000), Budapest, E6tvos Lorand Universitét, Fakultdt fiir Staats und
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KIbWOKHE TT07ieTie), AyCTpHjCKOT omuTer rpal)ancku 3akoHUKa (Y TOCTIekhe
IBE JeleHyje ca npeko 70 u3MeHa), y o0JacTi ABOCTPAaHO TEPETHUX YIo-
BOpa, IPEAYrOBOPHE OATOBOPHOCTH, UTH.; 7. XapMoHu3ayuja c e8poncKum
cMepHuyama, M KapTama je u3BpIIeHa y 00JacTu 3alliTUTe JbYJACKHUX Mpa-
Ba, y o0nacTH MOTpoOmIaykuX mpasa u ap. [loctymak xomudukarmje 3a-
moyetr 1998. rommue 3aBpmieH je moderkoM 2013. romuHe, ycBOjeH je y
napinamenty mapra 2013, a crynuo Ha cHary 15. mapra 2014.1

Baoicnuja numarea xoja cy ouckymogana y koougukayuonoj meo-
puju Ouia cy IoCTaB/beHa OKO MHKOPIIOpALMje CTaTyCHOT IIpaBa mpu-
6peonux Opywmasa. buio je craHoBuIITa Ja Ty MaTepujy Tpeba ocra-
BUTH y BaHKOJIEKCHOM 3aKOHY O NPUBPEIHUM JpyIITBUMA, 300r TOra
IITO je Ta MaTepuja MOUIOKHUja mpoMeHama. [IpeBarno je craHoBuITe
Komu(UKaFoHe KOMHCHjE Jla Ce Ta MaTepHja WIaK yHece y Komekc. Y
noriey OWJIO jeIHOCTpaHaukuX, OWiI0 000CTpaHauKUX TNPHUBPEIHUX,
OJJHOCHO TProBadKHX yroBOpa OIIYYEHO je Takohe Aa ce MHKOPIOPHUILY
y Jeo KiUre O oOnmurangjama, yHyTap IMOjeIUHUX OOJHTalMOHUX YTO-
BOpa 3ajenHo ca rpal)aHCKONIpPaBHUM YTOBOpHMaA y ykeM cMuciy. Mehy
BUMa Cy YKJbYUYEHH M MEIIOBHTH YTOBOPH Kao IITO Cy (DaKTOPHUHT, JiU-
3MHI, Maja je Ouao mpumenada ga cy TH YroBOPH Y ,,pa3Bojy™, U Ja MX
He Ou Tpebano perynucaru. Tu yroBopu HUCY YHETH HH y pedopmuca-
oy Hemadku BGB. Cmopno je 6mio mTa u y k0joj Mepu Tpeba yHETH
oJlpeioe TMAPTUKYIAPHOT, BAHKOJECKCHOT 3aKOHOJABCTBA. Y TOM TOIVIEAY
j€ MOCTYIJBCHO Ha Pa3INunTe HAYMHE, Y 3aBUCHOCTH O] 3Ha4aja MaTepHje
3a ApywTBO M mpuBpeny. Ha npumep, 3akon o nopoaunu u Opaky u 3a-
KOH O NPUBPEIHUM JPYLITBUMA Cy y HEIHMHU WHKOPIIOPUCAHH, HAPaBHO,
¢ oaroBapajyhum Momudukaiyjama, Tako a Cy TH 3aKOHH, CTyIIalkeM Ha
cHary ['pahaHcKor 3aKOHMKa IpecTalld Ja Baxke. 3a pa3liuKy oJl THX 3a-
KOHa, MOLITO Cy y KOAEKC MpEeHeTa caMO HHXOBa OCHOBHA Hayella Kao
KOZl 3aKOHa O CBHICHIIM]H TpaBa Ha HETMIOKPETHOCTH, ocTahe y nerajbuma
y BaxkHoctH. Takohe, y Teopuju cy uzHera Mel)ycoOHO CympoTCTaB/bEHU
TEOPHjCKH CTaBOBH O TOME Ja JIH y KOJIeKC Tpeba YHETH Makap OCHOBHE
onpende yropopa o panay. ApryMEHTH y MPHJIOT TOME OWIM Cy Ja BaX-
HU U BEJUKU KOHTHHEHTaJIHU koiekcu (dpanmycku Code civil, Hemauku
I'pahancku 3axornk, BGB, mBajmapcku 3akoH 0 obiuramijama peoM pe-

Rechtswissenschaften, Bibliotheca Iuridica Acta Congressum, Herausgegeben von Gébor
Hamza, Budapest 2006, 131.

5 Bun. mmp., Polgari Térvénykonyv — 2013. évi V. torvénykonyv a Polgari
Torvénykonyvrdl (Bua. 3akon u3 2013. roguHe o rpahaHckom 3akoHuKy), Patrocinium,
Budapest 2014. ¥ mehyBpemeny cy o0jaBibeHU OPOjHH U OIICEKHH KOMeHmMapu OX KOjUX
Cy HEKH ca T3B. OIJIeJaJIoM IapaienoM ¢ oapendama panujer MI'3. Bua. unp., 4 polgari
torvénykonyv magyardzatokkal (HoBu MI'3 ¢ obajmimemuma), penakuuja: Vékas Lajos,
capagauk: Gardos Péter, Complex Wolters Cluwer, Budapest 2013, 1086; A Polgari
Torvénykonyv (I'pahancku 3akoHuK), ¢ nopehemem oapenada nosor MI'3 a ¢ ogpendama
MI'3 u3 1959, ca 3akoHom o mpuBpeanuMm Apyimreuma u3 2006. u ¢ ogpebama 3akoHa 0
nopomuiy 3 1952; npupenno Gardos Péter, Complex Wolters Cluwer, Budapest 2013,
813.

57



Amnamu [lpaBHor dakynrera y beorpany, ronuna LXII, 2/2014

TYIHUIIY YTOBOP O Py U CIOyXOu (MOTOMU YaK W KOJEKTUBHE YrOBOpE),
Jla je yroBop 0 pally UBHIHOIIpaBHE mpupoje, Komucuja ce omryunna ga
Taj YTOBOp HE YHECE y KOJIEKC, U Jia Ta ,,0CTaBu " 3aKOHY O pany, KOju je Y
MeljyBpemeny, join mpe cTymnama Ha cHary ['3 TeMesbHO pedopMucaH.

2.2. Canprkaj Kopekca

Ilpsa kmwuea canpxku ysoone odpedde (om map.l:1 mo map. 1:6),
C TPUHITUIH)EITHOM OIpen0oM 11a OBaj 3akoH ypelyje Ha ocHOBama
PaBHOTIPAaBHOCTH OCHOBHE MMOBHHCKO— M JIMYHO MpaBHE OIHOCE JIHIA
(1:1). Ompenbe oBor 3akoHa Tpeba TyMaduTH y CKJIagy C yCTaBOM.
['pahaHcKonpaBHU OJHOCH CE€ MMajy TYMauWTH y CKJIagy C OBHUM 3aKO-
HoM (1:2).!® 3akon mporucyje obaBe3y MOIMITOBamba HaYella CABECHOCTH H
nomTema, (1:3). YV rpahanckonpaBHIM onHOCHMA Tpeda MOCTYIIUTH TaKO
KaKo c€ Yy JIaTUM OKOJTHOCcTHMa odeKyje (1:4). 3abpamyje ce 3moynorpedy
npasa. (1:5). Ako 3akoH JIpyrauvje He MPOIHCYje, 3aKOHOM TapaHTOBaHA
npaBa, OCTBapyjy ce mpaBocyaHuM myTeM. (1:6).

Jlpyea xmwuea caapxu oapende o yogexy kao cyobjekmy npasa (On
nap. 2:1 no map. 2-55). IlpBu geo cagpxu oapeade o MpaBHOj COCOOHO-
CTH, IPYTH O MOCIOBHO] CIIOCOOHOCTH, Tpehu 0 MpaBuMa JTMYHOCTH U YeT-
BPTH JICO O 3AIITHTU ayTOPCKOT TpaBa M MpaBa HHIYCTPHjCKE CBOjUHE.

Tpeha xruea caapxu oapende o npasuum nuyuma (ox map.3:1 mo
nap. 3:406). [IpBu A0 ce 0OHOCH HA Onuma npasuia o NPAGHUM JTUYUMA.
[IpBu HACIIOB CaJp M OMIINTa MPaBWia, APYTH CE OIHOCH Ha OCHHUBAHC
MpaBHHUX JUIa, Tpehu Ha opraHe W Ha 3acTylarme MPaBHHUX JIKIA, YET-
BPTH Ha TapaHTHje 3a 3aKOHUTO (DYHKIIMOHUCAC MPaBHUX JIMIA, TETH
Ha MPOMEHY, pa3/iBajarbe MPABHUX JIMIA, KA0 M Ha HUXOB MpecTaHak Oe3
MpaBHOT clen0eHnKa. [Ipyru qeo peryiuiine IpaBHU MOJI0KA] YOpyicersd.
Tpehu meo oOyxBara oxpende o npuepednum Opyuimauma ca 3ajeTHIIKIM
MpaBWJIKMMa, MOjeIUHIM BPCTaMa Kao IITO Cy XOJIJUHI, IPYIITBO C Orpa-
HUYCHOM OJIrOBOpHOIIhY, aKIIMOHAPCKO IPYIITBO H Ap. UeTBpTH 1c0 pe-
rynuiie 3aopyee. lletn neo ce omqHOCH Ha Crajambe MPUBPETHUX JIPYIITA-

16 Hamomena: Mahapcka je nomema 25. ampuma 2011. nosu Yemes. Bua. Hmp.
Magyarorszag Alaptérvénye (Ycras Mahapcke), Patrocinium, Budapest 2013, 1 44. Ycras
je xoMOuHammja ucmopujckoe U kapmannoe. IlorpebHO je HamoMeHyTH, na je Mahapcka
JIOHEeJIa YUTaB HU3 XapMOHHM30BAHUX MPONUCA Y 001ACMmU jagHOZ U NpUeamHoz npasd,
Kao IITO je 3aKOH O Ip>KaBJbaHCTBY, 3aKOH 0 Maljapuma Koju JKUBE y CYCEIHUM JprKaBa
Ma, 3aKOH O HapOJHOM IUICOMCLUTY, 3aKOH O YCTaBHOM CyIy, 3aKOH O 3aIlTHTH 3a4eTKa,
3aKoH O 3aIUTHTU MOPOAMIE, 3aKOH O TpaBHMa MambHHA, 3aKOH O CIO0OIM CaBeCTH H
cJ1000/T1 BEPOMCIIOBECTH, 3aKOH O cI000aM mTamIle, 3aKkoH 0 clI000aM yApyKHBamba, 3a
KOH 0 (pyHKIMOHHCamy HapTHja, 3aKoH O CI000IH OKYIUbamka, 3aKOH O (DYHKIHOHHCAY
LUBIJIHHUX JPYyIITaBa, 3aKOH O INTPajKy, 3aKOH O jeAHAKOM TPETMaHy M HoMohu paau
MOCTH3aBama jeJHKaKUX LIaHCH, U Ap. OBH 3aKOHM Cy IPONY)KEHH JIeJIoBH YcTaBa. Buj.
Alkotmanyjogi torvénygytijtemény (300pHHMK 3aKOHCKHX IIpOIHca W3 0OJaCTH yCTaBHOT
npasa), Patrocinium, Budapest, 7 279.
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Ba. [llectr neo perynuiie OCHUBAE, BPCTE, MPABHU MONI0XKa] HOHIAIH]a.
Cenmu neo ypehyje yuenthe npxaBe y rpaljaHCKOTIpaBHIUM OJHOCHMA.

Yemepma krpuea je mocBeheHa perynaruama o nopoouyu (oJ map.
4:1 no map 4:244). Illpsu Oeo caipXuW OCHOBHA Hayelda KOja C€ OMIHO-
ce Ha moceOHy 3alTUTy Opaka W MOpONMIIe, 3alITUTYy WHTEpeca Jele,
0 PaBHONPABHOCTH OpavyHMX IMapTHEpa, O NMPABUYHOCTH y MOPOIUIHN C
IUJBEM 3allITHTE WHTEpeca ciabuje crpaHe. /[pyeu O0eo perynulile Opax.
[IpBu HacioB ce ogHOCH Ha HacTaHak Opaka. bpak Hacraje caracHom
M3jaBOM MYyIIKapIia U KeHEe YYMI-CHOM Mpes MatudapeMm ja uzmehy cebe
3akJpydyjy Opak. IloTpeOHO je mpucycTBO ABa cBemoka. bpak ce ckiama
y 3BaHUYHHM IPOCTOpHjaMa JIOKaJHE CaMOyIIpaBe, n3y3eB ako cy Oyayhu
OpadHy TapTHEPH TPAKHWIHM, a MECHH jaBHU OCJEKHHUK TO JIO3BOIHO, Y
JIPyToj MpocTopHju, Oe3 MpHUCycTBa jaBHOCTH. [[pyru HacioB ce omHOCH
Ha HeBaXXHOCT Opaka. bpak je 6e3 aejcTa, ako Cy ra CKIOMHIIN Maiogo0Ha
nua. ManoneTHOM JIMIY cTapHjeM ot 16 roanHa opraH craparebCTBa Ioj]
3aKOHOM IIPOIHMCAHOM YCJOBHMAa MOXKE JIaTH CarlIaCHOCT 32 3aKJbYYeHe
Opaka. Humras je u Opak Koju je 3akJby4eH OJ] CTpPaHe JIUIA Koja Cy JIH-
IIEHa TTOCJIOBHE CIIOCOOHOCTH M Halla3ze ce MOJ craparesbcTBOM. Humi-
TaB je U OpaK KOjH je CKJIOIUbEH y CTamy 0e3 CrlocoOHOCTH pacyhuBama.
HumraBu cy u OpakoBu u3mel)y cpomHuka y mpaBoj JIMHUjU, OpaTa u ce-
cTpe, Opara Opata u cectpe cecTpe (H3y3eB aKo 3a TO Jia CalJIACHOCT jaBHH
OenexxHuK 300T 3a4eTor aerera) U u3Mel)y YCBOjeHHKAa M YCBOJHOIIA JTOK
Tpaje yCBOjeHHUYKH MpaBHU ofHOoCc. Humiras je u Opak ako jenan ox Opad-
HUX JIPyroBa y BpeMe 3aKkjbydema Opaka ocTao y panujeM Opaky. Tpehun
HACJIOB Peryjviie NpecTaHak Opaka, IpH YeMy pasjio3d MOTy OUTH CMPT
jeman on OpayHUX MapTHepa, Ha OCHOBY CyICKor pasBoaa. Ilpe passonma
Ha COICTBEHY MHHULIMjaTUBY WJIM HAa MHUIHM]aTHBY CyAa, Ipe WK 32 BpeMe
Opaxopa3BoJHe apHHLE, PaIy CIOPa3yMHOT pelllaBaba CIIOPHUX MHTAkba
MOTy ce 00paTHTH MOCTYIKY HocpenoBama. CropasyMm MOCTUTHYT Y HO-
CTYIKY ITOCPEAOBama CTPAHKE MOTY YHETH y aKT O CY[ACKOM IOpaBHAbY.
Pa3no3u pasBoma cy MOTIYHO W HemompasibuBa mnopemeheHocT Opau-
HUX omHoca. CMmarpa ce za je TO cllyyaj Kaja je IPEeTXOIHO IpecTaiia
3ajefIHUIIa KUBOTA M KaJa HeMa H3IieAa Ja ce MOHOBO ycmoctaBu. Cyn
he pasBectu Opak 6e3 MCHUTHBaKba OKOJHOCTH MopeMmeheHoctn OpayHor
OJJHOCA, aKO Cy CTpaHKe, Pa3BoI Tpaxuie Ae(HUHUTUBHOM HEyIIHMBHCA-
HOM carjlacHOM ojuTyKoM. OBakaB CIIOpa3yMHH Pa3BOJ MOXKE C€ OCTBapH-
TH y3 AOJIATHHU YCJIOB Jia Cy ce OpayHM JIPYroBU MPETXOAHO CIOPa3yMeln
0 YyBamy U BaCHHUTamy MajlofoOHe Jele, BpIIeHhY POAUTEILCKHUX IMPaBa,
0 OAp)KaBamy POAUTEIHCKHUX BE3a C JETETOM OJ CTpaHe pOAHUTEeshba KOjU
JKUBH OBOjEHO, O YIOTPEOH 3ajeIHNYKOT CTaHa, Ka0 U O CYIpPY>KaHCKOM
n3ApKaBamy, YKOJIMKO TakaB 3axTeB moctoju. Kox pasBoma Opaka mo-
TpeOHO je MMaTu Ha yMy MHTEpece 3ajelHuuke nere. YeTBpTH HacioB
OJHOCH C€ Ha JIMYHE ofHOce OpayHMX MapTHEpa, Kao IITO je y3ajamMHa
BEPHOCT, IYXHOCT capaime W y3ajamHe nomohu. Y momieny OpadHor
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JKMBOTA W TIOPOAMIE OpavyHHU MapTHEPU OUTydyjy CariacHo, a y MOIIeTy
CTBapu KOje Ce THUYy JIMYHOCTH, CAaMOCTAJHO, ajll y MHTEpPECy IOpPOIHU-
ne. Koxg omnydnBama Mopajy UMaTh Ha yMy Kako MHTEpece Iele TaKo
U y3ajaMHE WHTepce. MecTo cTaHOBama OpavyHu mapTHepu oapelyjy ca-
IJIACHO, TIpe3uMe Mo M300py Mpema 3aKoHy HpenBul)eHUM BapHjaHTama
(3agp>katu cBoje, AOIAaTH NMpe3uMe MapTHEpa, y3eTH Mpe3uMe MapTHepa).
[Tetn HacIOB cagp Ky MpaBUiIa O OpPAYHOM M3ApKaBamy 4YHje jeé OCHOBHO
NPaBHJIO J1a y CIIy4ajy NpecTaHKa 3ajeJHALC )KUBOTA Ol OpavyHOr IapTHe-
pa, y ciaydajy pa3Boma o OMBIIEr OpadyHOT MapTHEpa MOXKE 3aTPasKUTH
u3apKaBame (OUB.) MapTHEP, KOjU caM, 0e3 CBOje KPUBHUIIE, HHjE Y CTamby
na ce m3apkasa. lllectn HacioB peryimine UMOBHHCKE ofHOce m3Mmely
Opaunux maptHepa. OCHOBHO je TpaBWIO, Ja OpayHU MAapTHEPH MOTY
CBOje MMOBHHCKE OIHOCE YpeIUTH OpayHO MMOBHHCKUM yroopom. Tum
YTOBOpOM OpadHi ApYrOBH MOTY M3a0paTé PEeKHM HMOBHHE KOJU JKeile
(peXXuM 3ajeTHMYKOr CTHIAmka, PEXXUM OIBOJEHOCTH HMOBHHE). YCIIOB
MYHOBKHOCTH TOpex (hopMe je M carmacHOCT OpraHa cTaparesbCTBa, ako
Opaunu apyr Huje HaBpmwmo 18 roguna xwuBota. O 3aKjbydeHHM Opad-
HO— MMOBHMHCKHMM YrOBOpPHMa BOJU C€ 3eMaJbCKa eBHICHIMja. YTOBOD Ce
MOXKe MOIH(UKOBATH. YKOIMKO OpayHO-UMOBHHCKOT CIIOpa3yMa Hema, 3a
BpeMe Tpajama Opaka, OHOCHO 3ajeJHHIIC KUBOTA, IPUMEHY]y ce Ipa-
BHJIa 0 OpavyHOj MMOBHHCKO] 3ajeTHUIIM, Tj. 3aKOHCKH PEXKUM 3ajCTHIYKE
MMOBHHE. 3ajeJHIYKa UMOBHHA TIPECTaje aKo Cy je OpayHH mapTHEpH 3a
Oyayhe yroBopoMm MCKIJbYYWIIH, aKO j€ CYIl Ha 3aXTeB OWMJIO KOT MapTHepa,
3a BpeMe IOCTOjama 3ajeHNIe )KUBOTa YKUHYO, HJIHM KaJa je 3ajeTHHIa
JKMBOTA TIpecTayia. 3ajelHMYKa MMOBHHA CE MOXKE YKHHYTH Ha OCHOBY
3aXTeBa CYICKHM IyTEM, aJld M CIIOPa3yMHO, BAaHCYACKUM ITyTEeM, ITyTeM
(opMmaHOr yroBopa cacTaBJbEHOI MPEJ aJBOKATOM WM jaBHUM Oeleik-
HUKOM. 3aKOH CaJIpXH JleTajbHe oipende o kopumhewy crana. Tpehu deo
peryJuiiie nopoIHIHONpPaBHa IiejcTBa napmuepcke 3ajeonuye (0e3 6pal<a)
OCHOBHO 1€jCTBO je y Ay’KHOCTH M3Jp)KaBaba OHOT IAPTHEpa, KOju Ha-
KOH IIPeCTaHKa 3ajeTHHLIE KUBOTA, 0€3 CBOje KPUBUIIC HHjE Y CTamby Ja Ce
U3/pKaBa, Kao M HauMH Kopuihema cTraHa OMBIINX HapTHepa. Yemepmu
Oeo ypebhyje cpoocmeo, OMHOCHO CPOJHUYKE Be3e, MOCEOHO MaTepHUTET-
CKHM OJTHOC, C NPAaBWJINMa O TPETHOCTABILH, OCIIOpaBamy U yTBphUBamy
OYMHCTBA, KAa0 M MpaBWIMMa 0 MajunHcTBy. Ciene oxpende o yceajary.
VCBOJUTH ce MOKE CaMO MaJIOJIETHO JIMIE, OCTBAapyje ce Ha OCHOBY 3aX-
TeBa YCBOJHOIIA, CAaIJIACHOCTH POAMTEJhA YCBOjEHHKA, CAarIaCHOCTH Opad-
HOT TapTHEpa YCBOjHOLA, & aKO je YCBOjeHUK cTapHju o 14 roawHa, u
y3 HErOBy CarlaCHOCT. YCBOjEHHMK MO)Ke OWUTH MajomoOHO IUIle YHjH
POIUTEIBH HE JKUBE WM YHMjU POIUTEHH HE MOTY BacIIUTaBaTH Ha aJIeK-
BaTaH Ha4yvH. [IpaBHO N€jCTBO ycBajama je J1a jeé YCBOjEeHHK Yy MpPaBHOM
HIOJIOXKAjy JIETeTa yCBOjUOILA, C jCTBOM U IpeMa HeroBUM CPOTHHIINMA.
YCBOjEHUYKH OJJHOC TIPECTaje aKo je YCBOjHiall MIPU3HAO CBOj€ OYMHCTBO
npes CyIoM. YCBOjEeHHUYKH OJHOC MOXKE TIPECTATH Ha OCHOBY 3aj€IHUYKOT,
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WIN Ha OCHOBY jeqHOCTpaHor 3axteBa. Cinene ompende o pooumensckom
Haosopy. IlpemMa OCHOBHO] ompendu, MamoJO0HO AeTe Cce Haja3u IOJ
POIUTEJLCKMM WM CTaparesbcKuM HaazopoMm. Hamsop ce octBapyje ¢
IJbEM OroBapajyher (pu3H4Kor, ICUXWYKOT ¥ MOPAHOT pa3Boja JeTeTa,
Ipy 4eMy Haa30p POAMTEIbM OCTBAapyjy y3ajaMHOM capaamoM. Hamzop
oOyxBara M300p MMEHa, YyBame M BaCIUTAaBambE IETETa, PacIoiarame
UMOBHHOM JIeTeTa, 3aKOHCKO 3acTymame Jerera. HaumH BpHiema
POIUTEIBCKOT HAA30pa, Yy Cilydyajy Kajga pOAMTEJbH JKMBE OIIBOjEHO, HA
3aXTEB jeOHOT OJ] BUX, MOKE YPEOUTH Cyd. Y Cily4ajy OIBOjEHOT >KHBO-
Ta POIUTEshA OJIBOjEHH POAMTEJh MMa IPABO Ha OAPIKABAE POTUTEIHCKE
Bese c¢ nereroM. Cnenehe oapende cy mocsehene m3apkaBamwy usmely
cpoxHuka. Hacripam cpomHuka Jy)KHOCT M3p)KaBama MOCTOjH aKo CPOJI-
HUK y TPaBoj JUHUjU TOOOYHH CPOJHUK IMpBOT pena (Opar mim cecrpa),
U IIp. HEMajy cpelcTaBa 3a >KUBOT, 0Oe3 cBoje kpuBuue. Iletn nmeo je
nocsehen cmapamencmay. OCHOBHO je MPaBUIIO Jia c€ MaJIoAOOHO JIHLE
KOje HHUje MOJ POAUTEILCKUM HaA30pOM, CTaBJba MOA CTApaTesbCTBO, IPU
4yeMy MpHjaBy MOIHOCH CPOJHUK, OPraHy cTapaTesbCTBa, ca caipkKajeM Ja
je 3a Majomo0HO JIUIIe HEOMXOJHO yCIIOCTaB/bahe CTapPaTeIbCTRA.

Iema xruea canpxu oapende o cmeapHum npasuma (on map. 5:1
nmo map. 5:187). Ilpeu oeo je moceehen nocedy. IlpBu HACIOB caapxku
oapende o moceay M HBEeHOj 3aTUTU. [IpBO MOIIaBbe caJpiKu MpaBUiIa
0 cTHLABY U TyOsbemy mocena. [IpemMa ocHOBHHM ofpendama, MOCeIHUK
j€ OHAj KojH CTBap JPXKH Ka0 CBOjY, MJIM Ha OCHOBY IIPABHOT OJIHOCA KOjH
ra opiamhyje Ha MPUBPEMEHO Jp)Kambe CTBApH y CBOjoj Biactu. [locexn
CTBapu CTHYE OHAj KOjU je JIOLIao JI0 CTBApHE BIACTH Ha cTBapu. [lpe-
HOC TOCE/Ia Ce OCTBapyje Ha OCHOBY CIOpa3yMma O MpemyliTamby Mocea.
ITocen ce rybu ako je moceaHWK OOyCTaBHO CTBapHY BIAcT Ha CTBapH,
WITM aKo je BJIAaCT Ha CTBapH CTEKJIO Heko npyro jmie. [locen ce He TyOu
aKo je TOCEAHUK Yy BpLICHY CTBAPHE BIACTH Ha CTBapH crnpedeH. CMmphy
MoceAHMKa 1noceq CTU4YC HACJICOAHUK W IPaBHU CHC}I6CHI/IK, pu 4emMy
HBUXOB TOCEIHMYKU MOJIOXKa] oxpehyje mpaBHM HAcCIOB mMocena IpaB-
HOT TpeTxojHuKa. [loceHuK nMa mpaBo Ha MPaBHY 3aIITUTY ako je 0e3
MpPaBHOT OCHOBA JIMILEH MOCEa WK aKo je Y CBOM Imoceny 0e3 MpaBHOT
OCHOBa y3HeMupaBaH (y JajbeM TeKcTy: 3abpameHa camoriomoh). IIpo-
THB 3a0pambEeHOI CaMOBJIACHOT OJly3MMama MOCEIHHK CE MOXE IMOCIy-
JKUTH TIyTEM CaMOIMOMONH, Y CIy4ajy Jia IMOCEIHUK HE PacIojaxe Jpy-
MM CpPEACTBMMA 3allTUTE WM ako Ou kopuinheme Opyrux cpeicraBa
300r ryOuMTKa BpeMeHa MOIIO JOBeCTH 10 ocyjehema 3amTure mocesa.
V ciy4ajy 3a0pameHOr CaMOBIACHOT Oy3HMMama Iocena (CMeTama Mo-
ceza) MOXKe ce MOKPEHYTH W MapHHIA pa yCIOoCTaBJbama mnpehammer
cTama rnocefa, Wik paau 3adpaHe gaber cmerama. Cyn JOHOCH OAIyKY
Ha OCHOBY TpaBa Ha mocen. [IpaBo nuie koje je y3HEMUPEHO Y MUPHOM
noceny, Tpeda NpeTnocTaBuTH. Y POKY O TOAMHY JTaHa Ofl CMETamba, IMo-
CeIHUK MOXKE TPAXKUTU YCHOCTaBy mpehamrmer crama W o jaBHOT Oe-
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NeXHUKA. [[pyeu 0eo peryidile ceojuHckonpasHe oonoce (on map. 5:13
no map. 5:85). [Ipema dyrmameHTanHoj ogpenOn HOCHIIAI] TIpaBa CBOjUHE
Ha IpeAMETY CBOjUHE MMa MOMYHY M HCKJbYUUBY BJACT, YHyTap IpaHHLA
oJpeheHnx 3aKOHOM U MpaBHMa Ipyrux. BiacHuky mpumanajy moceGHO,
nocen, kopumhemne, npuOupame MI0A0Ba U pacnonarame. Hocnnan mpa-
Ba CBOjHHE MMa IIPaBO Ja UCKJbYYM CBAaKM HeoBnaiiheHu ytuuaj. O6jexrt
CBOjUHE MO)K€ OWTH CBaka CTBap KOjU ce MOke y3eTH y mocend. IIpo-
MUCH O CTBapHMa CE€ CXOOHO MPHUMEIbYjy Ha HOBAll M XapTHje O Bpel-
HOCTH, Ka0 M Ha NMPHPOAHE CUIJIE KOje Ce MOI'Y KOPHCTHTHU IOIYT CTBa-
pu. Ompenbe o cTBapuMa ce NPUMEHY]y W Ha KHUBOTHUIE, y CKIamy ¢
oncrynajyhum oxmpendama Koju MPOUCTHYY W3 BHUXOBe npupoxe. Jlambe
Ce perynuily Hpulagak, Opupamraj, 0OMM CBOJUHCKOT IpaBa Ha HEIO-
KPETHOCTH, KopHIIhewne 3eMJbUIITA Ha OCHOBY yroBopa u3Mely BIacHuKa
HETMIOKPETHOCTH M BIAaCHHKA 3€MJBHILTA, IPU YEMY OBaj YroBOp IpemMa
TpehrMa uMa N1ejCTBO MO yCJIOBOM Ja Cy MpaBa yNucaHa y 3€MJBHLIHE
kmure. Hanmamwe ce netasbHO ypelyje caapkaj U 3alTuTa mpaBa CBOjUHE,
OpUrMHapHO (OApIKaj, Hajla3 CTBAapH, CTHLAKE Ha cTBapuMma Oe3 Biac-
HUKa) JIepUBaTHBHO (TPaBHHU I10CA0, jaBHA Ipa)kda, eKCIPOTIpHjallmja)
CTHLIAEkE MpaBa cBojuHe. J[uBsbau u pude Koju ce Haiaze y NPUPOAHUM
BOJOTOLIMMA M BOJHHMM DELUNHjEHTHMA Cy y BIACHHUILUTBY IpKaBe. 3a-
KOH CaAp>Ku JeTajbHe oApende o Mpeaaju, Clajamy, Mellamby CTBApH, Y
norviey mpaBa Kof JOrpajme, mpeypeheme M M3rpagme Ha HEMOKPET-
HOoCTH. Tpehiu deo perynuiie ocpanuyena cmeapua npaga (ox map. 5:86
1o map. 5:187), moceOHO 3an100/cHO NPaso Ha IOKPETHUM U HETIOKPETHUM
CTapuMa, 0 YKIIKOU 3aJI0KHOT NpaBa Ha HEMIOKPETHOCTH (XMIIOTEKA), O
MOTPOILAYKOj 3aJI03H, O 3aJI03U Ha MMOTPAKUBAKY, O MPEIMETY 3aJI0KHOT
npasa, O [IPaBUMa U JY>KHOCTHUMA 3aJI0’KHOT ITOBEPHOLIA U 3aJI0KHOT JTyXK-
HUKa, 0 eBUACHIH]H 3aJI0Te pagu ooe30ehema KpeanuTa, o paHry 3alI0KHUX
1paBa, 0 OCTBAPHBalby 3aJOKHUX IpaBa, 0 OCTBAPHBAILY 3AJ0KHOT [TPaBa
M3BaH CYACKOT M3BPILHOI MOCTYIKA, O MpecTaHKy 3anore. Cnene oapen-
Oe y npaBy kopumhema, HIIp. KOpUIINemha 3eMJBHIITA, O TUIOA0YKUBAbY.
3atuM cy Ha pedy oapende O mpaBy CIYXOCHOCTH U O KopHIIheme
3eMJBHILTA y OMIITEM HHTEpecy. Yemapmu Oeo caipku OCHOBHE ofipenoe
0 esudenyuju npasa Ha Henoxpemuocmu (4n. 5:165.5:185). Ilponwmcyjy
ce Hauena o MyOJIMLMTETY, HAauelo O CTULamy MyTeM YKIbMKOe, Hade-
70 HOpMaTHOCTH, HAYesI0 O MPUOPHUTETY, HAUYEIO O jaBHOM IOBEPEHY Y
VKIIDKCHA TpaBa, Ka0 U OCHOBHA NPAaBWIA O YKILIKOU, mpeadenexou,
3a0enexOn ¥ paHry MPHOPUTETa Y KOHKYpPEHIMjH BHUINE cyOjexara 3a
CTHLAHKE 3eMJBHIIHOKIGIDKHUX MPaBa, MPaBuUila O UCOPABIH, Tyk0e panu
Opucama wnn ucrpaske. [Ipeoctana (neTaspbHa) MpaBUiIa OCTajy y BakK-
HOCTH y JAOMEHY HOCEOHOI, OaHKOAEKCHOI 3aKoHa O €BHJICHLMjU IMpaBa
Ha HETOKPETHOCTH.

Lllecma xruea caapxu ipaBuia obrueayuoroez npasa (on nap. 6:1
no map. 6:590). Ilpsu 0eo canpxu 3ajedHuuke 00pedde 3a CBe odnuramje,
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Kao ITO je mojam obmuranuja (o06aBe3a Ha MpyKamke MpecTalyje u mpa-
BO Ha Tpa)Xeme M3BPIICHA MpEcTalrje), O MPaBHOIIOCIOBHO] W3jaBH, O
3acTynamy, O y4eliiy BHWIe JINIa y OONHTaIlfjH, O HCIyHeHmYy 00IH-
rammje. /pyeu deo o0yxBara onwma npasuia y2080pHo2 Npasd, ¢ OAPe-
0amMa 0 3aKJpydely YroBopa, O TyMadelmhy YroBopa, O HEBaXHOCTH
(PyIJBMBOCT ¥ HUINTABOCT), O JIEjCTBY yroBOpa, O MPHUPOIHUM (CYIACKU
HEM3BPIIMBUAM) O0JHIalyjamMa, 0 HCIyHhElhy YroBopa, O TOBPEIN yrOBO-
pa (mouma, UCIYHEHhEe C HEJTOCTATKOM, €BUKIHMjA, (M3MYKH HEIOCTAIIH,
JEMCTBO), HEHCITYEHCHE yroBOpa, OAOWjamke HCIYHhEHha, MPOMYIITamhe
IOy)KHUX TpaBHUX H3jaBa, HeMoryhHocT ucnymema. Hamame Ty cy u
onpende o obeszdehemy m3BpIIeHa oOWranyja, Kao IITO Cy Kamapa,
KaylMja, yropapame ryOWTKa IpaBa, W Haj3al, Moau@HUKauuja yroBopa.
Crnene onpenbe o ycTymamwy NOTpakuBamba M Ipey3uMamy Oyra, Kao U
o npeHocy yrosopa. [lotom crnene oxpende o mpecTanky yroBopa cropa-
3yMOM CTpaHakKa, Kao M jeHOCTPaHOM Hu3jaBoM. Tpefiu deo je mocBeheH
nojeduHuM 0ONUSAYUOHUM Y2080pUMA, KAKO I'pahaHCKONPABHUM, Tako U
NPUBPEIHUM, Ka0 LITO Cy YTOBOPH KOjUMa C€ NMPEHOCH MpPaBO CBOjUHE
(kynompopaja, MOKJIOH, pa3MeHa); pa3HU THIIOBH yroBopa o Aeiy (YroBop
0 TPOjeKTOBamY, YTOBOPH O M3BENOM PagoBa, YTOBOP O HCTPAXXKHBAamY,
YTOBOp O TYPHUCTHYKOM IIyTOBalby, YTOBOD O ey Y IOJbONPUBPEIH,
YIOBOp O TNpYKamy jaBHUX YCIYXXHUX [IEJaTHOCTH, YTOBOP O IPEBO3Y
cTBapH). Perynmucanu cy m TUIOBH YroBopa O Hajory (IIOCPEIHHILITBO,
koMHCcHOH). Hanasbe ce perynuiny pasHu THUIIOBH yroBopa o Kopumhemy
cTBapH (YroBop O 3aKyIly, yTOBOp O 3aKyIly CTBAapH, O 3ajMy y3 HaKHaxy),
pasHH THIIOBH YTOBOpa O YyBamy CTBapH (Kao LITO je€ YTOBOP O OCTaBH,
YroBop 0 30MpHOj OCTaBH, YTOBOP O YIOCTHUTEJbCKO] OCTaBH). Takohe ce
perynuiie u yroBop o (hpaHIIM3HHTY, 3aTUM YTOBOP O KPEAMTY, O Bohemy
Tekyher padyHa, yroBop o (h)aKTOpPHHTY, YTOBOp O HCIUIaTaMa MpPEKo
Tekyher padyHa, yroBOp O HOBYaHOM JIM3HHTY, U JAPYrH OaHKapCKU IO-
cnoBu. YpeheHu cy u yroBopu kojuma ce 06e36elyje morpaxuBame, Kao
LITO je YrOBOp O jeMCTBY M yroBop o rapanuuju. Ciene pasHU THUIIOBH
YTOBOpa O OCUTYpamy, Kao IITO Cy YTOBOP O OJIITETHOM OCUTYpamby, YIo-
BOp O OCHUTYpamy Ol OITOBOPHOCTH, YTOBOPH O OCUTypamy Ha oapeheny
CyMY OCHUTypama (Kao KO OCUTypame )KUBOTa), YTOBOP O OCUTypaby 300T
Hecpehe Ha mociy, caoOpahajy. 3aTum ciiee npaBuia yroBopa o JOXKHUBOT-
HOM M3IpKaBamy M yroBopa o AOKUBOTHOj peHTH. [loceOHo cy ypehana
MpaBUiia YroBOpa O OPTAKIYKy, Ka0 W YyroBOpa O 3aCHHUBAY 3ajCHHHLE
KUBOTa. Yemaepmu Oeo mocBeheH je 002080pHOCMU 3a NPOY3POKOBARLE
wmeme. Hajuipe ce nmpomnucyjy ommra npaBuia, Kao 1ITO je omuiTa 3adpa-
Ha 0 MPOY3POKOBAY IITETE JPYIOM H o0aBe3a notnyHe HakHazae. Kpusu-
a ce Hponncy]e 06JCKTI/IBHO Kao OJICTYIakbE O/l OYCKHBAHOI TOHAIIAKbA
y JAaToj cuTyauuju. AKO MTO 1MoceOHO HUje MpenBuleHO 3a YroBOPHY
OJrOBOPHOCT, CXOAHO BaKe MpaBWiia OENUKTHOT mpasa. [Ipommcyjy ce
KJIACHYHU EKCKYJIMAIMOHM Pa3iio3u (BHIIA CHJia, CIIydaj, caMornoMoh, Jno-
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NPUHOC IITETHHUKA, pa3sHe yroBOpHE PeIyKLIHOHE Kiaysyie). Y moceOHe
ClIy4ajeBe OJITOBOPHOCTH 3aKOH YKJbydyje MpaBWiia 0 00jeKTHBHO) OATO-
BOPHOCT, 3a CIIy4aj Jia ITeTa MOTHYE OJ1 I¢jCTBA OITaCHE CTBApH, OTOBOP-
HOCT 32 paJilbe JPYTHX, ONTOBOPHOCT 3a IITETY IPOY3POKOBAHY OJ CTpaHe
JMIa KOje HUje NMaJIo CIIOCOOHOCT pa3yMeBama y BpeMe MpOy3pOKOBamba
HITeTEe, OATOBOPHOCT 3a IITETy MPOY3POKOBAaHY y BPIICHY jaBHE Ty>KHO-
cTu (YIpaBHHX M NPABOCYAHUX OpPraHa), ONrOBOPHOCT 3a MPOU3BOJE, OJI-
TOBOPHOCT 3a INTETE OJ] 3rpajia, U 3a LITeTe OX KUBOTHUIhA. [Ipensubena
cy u mpaBmia o obemrehermy y ciy4ajy Ja je mpoy3poKOoBaHAa MITETa
Ouna carmacHa mipaBy. lletn meo oOyxBara jemHOCTpaHe H3jaBe, XapTHje
OJ1 BPEIHOCTH, a IIECTH OIpende 0 HEOCHOBaHOM obOorahemy, He3BaHOM
BpIIeKY Tyhux ImocioBa, jaBHO oOehame Harpaje, nmpey3uMame o0aBe3e
y ONILITEM HHTEPECY.

Ceoma kmuea canpxu oapende o Hacrehusary (on map. 7:1 1o
nap. 7:100). Komekc nmpuxBaTta cucTeM INpejiacka UMOBHHE C OCTaBHOLA
HE HErOBE HACJEIHHUKE 10 CHIIM 3aKOHA y TPEHYTKY CMpPTH OCTaBHOIA,
mro he pehu, na je mpuxsahen cucrem hereditas ex lege, a He cucteM
nexxehe 3aocrasiitune (hereditas jacens). 3axTeBame 3a0CTABIITHHE HE
3actapeBa. OCHOBH 3a TO3MBambE Ha Hacliehe Cy TeCTaMEeHT, 3aKOH U yro-
BOp, NP YEMY aKoO je OCTaBHJIall OCTaBHO TECTAMEHT, IPHOPUTET UMa Te-
crameHT. 13 Hacneha n3ocraje oHaj KOjU HUjE MPEKHUBEO OCTABUOLA, aKO
j€ HaclIeIHUK HEIOCTOjaH, Kora je OCTaBWIIAll UCKIJBYUYHO, KO C€ OfpeKa
Hacneha u ko je ombuo Hacnehe. 3akoH merassHO ypelyje HacnehuBame
M0 OCHOBY TecTaMeHTa, mpensuhajyhu ciobomy Tectupama, 0 JHYHOM
KapakTepy TeCTHpama. Y NOIIeAy BpCTe TeCTaMEHTa 3aKOH npeaBuha my-
TEM jaBHOT TecTaMeHTa (Tpell jaBHUM OeJIe)KHUKOM, MpeMa MponrcuMa o
(hopMU jaBHUX OeNe)KHUKA), TPUBATHOT TeCTaMeHTa (MOpa Ce CacTaBUTH Y
MUCMEHOj GOpMH, C TOTIHCOM TECTATOPa), YCMEHOM TECTaMEHTY (YKOJIUKO
Ce HEKO HaJla3u y )KUBOTHO] OMAaCHOCTH, Y3 IPUCYCTBO ABa CBEAOKA) MMa
MecTa caMo y CllyyajeBHUMa NpenBUl)eHUM 3aKOHOM. 3aKOH MPOINHKCYje U
Ca/Ip’kaj TeCTAMEHTA, Kao IITO jeé MMCHOBAE HACIECAHNKA, MOXKE CaapiKa-
TH 01peAdy 0 UCKIbYUEHY, O HAoTy U Aap. IMoBHHa Koja Huje o0yxBaheHa
TECTaMEHTOM, paclpaBjba Ce 0 3aKOHCKOM peny HacinehuBama. Humras
j€ TecTaMeHT KOjH je MPOTHBAaH MOpaily, HepasyMJbHUB WU MIPOTHBPEYAH.
VYcnoB U3 TecraMeHTa He Jupa y IMyHOBa)XXKHOCT, OCHM aKO c€ yTBPIH 1A
OCTaBMJIALl TECTAMEHTAJIHO pacrojarame He O npeay3eo Oe3 yciosa. Te-
CTaMEHT je PyLIJbHB aKo je HamucaH MO MaHOM BOJbe TecTaropa. Tecra-
MEHT je OMNO3MB Mo ycioBHMa (GopMe Mponucane TecTaMeHToM. Tecrta-
TOp je Ay’XaH Ja momrTyje onpeade o Hy>KHOM JieJly HY)KHUX HacJIeAHUKA
U TO y KOPHCT Jene, OpadHor Apyra U poauTesba. YTOBOp O HaciehuBamwy
ce 3aKJbydyje u3Mel)y ocTaBHOLa M HAclIeHUKA y3 00aBe3y HacCICIHUKA
Ja OCTAaBMOIY IUIaTH JOKUBOTHO H3IpKaBame, MPYKH HErYy, a OCTaBH-
Jan 3a ciydaj CMPTH yCTyla €0 WM LEeJMHY HEeroBe HMOBHHE. YTOBOP
0 y3ajamMHOM HaciehuBamy m3Mel)y cynpyxHuKa je nomymreH. IIokiaoH
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3a ciry4yaj cMpTH he BaKMTH aKo TOKOJHONPHMAIl MPEKHUBU OCTaBHOLA.
Crnene mpaBuiia O 3aKOHCKOM HaciiehuBamy, U TO MpeMa HacIeOHUM pe-
JOBUMa — y TIPBH CIajajy MOTOMIIM Ha jexHake Jenose. [ pancko Haciehe
MOCTOjU Kaja He Haciel)yjy moToMIM, U KaJia je MMOBHHA OCTaBHOIA Ha-
cTaja HacyieheMm WM MOKIOHOM YCXOJHMX CPOJAHMKA, Taaa Haciehyjy Ty
MMOBHHY POIUTEJhH. YCBOjEHUK Hacielyje yCBOjuOoIa U BeroBy poaouHy
Kao JieTe y KPBHOM CpOJCTBY. AKO HEMa TECTaMEHTapHHUX HHUTH 3aKOH-
CKHX Hacle[HuKa Hacnelyje npxasa.

Ocma kwuea (nap. 8:1 go 8:6) cactoju ce u3 oapenada o 3nauery
ynompebwenux uspasa, 00pedde o cmynary na crazy (15. mapt 2014) u
onpende o ynodobmenocmu Hopmu Kodekca ¢ Hopmama EY.

2.3. Cryname Ha cHary u Oymyhe nejcTBo

OcuM TepMUHa CTyname Ha cHary HoBu MI'3 He caapxu Onu-
ke onpenode. Y mehyBpemeny, y mapty 2013. je ornamieH (MHa4Ye CTYIHO
Ha cHary uctoBpeMeHo ca I'3), orncexan 3axon o cnposoherwy MI 3-a."
Ommire je MpaBWiIO KOje je OBUM 3aKOHOM YCBOjEH jecTe Oydyfie dejcmeo
3aKOHa, Tj. IPUMEHa Ha OHE rpaljaHCKONpaBHE OIHOCE KOjU Cy HACTallld
nocye cTynama Ha CHary U NpUHLMII 3a0paHe pempoakmueHocmu. 3aKoH
caip>ku ofpeade o CTymamy Ha CHary IO MOjeJHHUM KibUTraMa, OZHOCHO
norviaBjbuMa, Te Mehy THM oxpendamMa MMa M OHMX KOjU C€ OIHOCH Ha
NPUMEHY T3B. IOKTPHHE O MPEHYMHOM CIMYNArs)y Ha CHAZY, YKOIHKO je To-
BOJIOM HEKOT MPaBHOT OJJHOCA 3all0¥eT MOCTYIaK MO paHHjeM, a TPOTEKeE
ce Ha BpeMe cTylama Ha CHary HOBOT rpaljaHckor 3akoHuka. Ha mpumep,
y 3all04eTHM IOCTYMLMUMa MOBOAOM CTapaTesbCcTBa Tpeba MpUMEHmHUBATH
HoBu MI'3. ¥V momneny mpaBa nuyHOCTH ce Takohe mpuxBaTta Oymyhe
nejcrBo. To Bpeam u 3a OONMHMralMoHe OIHOCE — Ha HX Ce NPUMEBY]Y
nporucu panujer MI'3. Hosu MI'3 mpumemyje ce Ha obnurauuje Ha-
cTalle Toclie cTymama Ha cHary HoBor MI'3-a. YcammamaBame craryTta
OJJHOCHO YTOBOpa O OCHHBAaIbY MPHUBPETHUX APYLITaBa U HHUXOBA IOHOB-
Ha perucTpaimja Mopa ce 00aBUTH KOJ HaJJIEKHOT PETHCTapCKOT Cya 0
15. mapta 2016. 3akon o crnpoBohery MI'3 mpensuha ykumame HEKHX
Bakehrx 3akoHa, HIIp. 3aKOHA O MPUBPEIHUM APYLITBUMA U 3aKOHA O TO-
poanuynuM oxHocuMa. Takohe mpensuha u obaBesy yckiahuBama HEKHX
BAaHKOJCKCHUX IIMBUJIHMX 3aKOHA KOjU Cy JEJNOM MM y LEITHMHUA OCTallld
Ha CHAa3H.

17" Bua. 2013. évi CLXXVIL Térvény a Polgari Torvénykonyvrél szolo 2013. évi
V. torvény hatalybaléptetésével Osszefiiggd atmeneti és felhatalmazo rendelkezésekrol
(3axoH o cTynmamy Ha cHary, MI'3, o npena3aum u osnamhyjyhum ogpendama ox 2013),
Magyar Kozlony (Crnyoscoenu nucm), 6p. 185/13. ox 8. HoBemOpa 2013.
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3. BAKJbYYHE HAIIOMEHE

Pan je HammcaH ¢ MJbEM Ja ce aHAIM3MPA]y OCHOBHA Hadesa 3a-
KOHHMKa, METOITM Komu(uKaIiije, CHCTEM W OCHOBE cajprkaja Kao M Bpe-
MEHCKO BaKem-e (CTymame Ha cHary) HoBor Mahapckor rpahanckor 3a-
koHMKa ox 2014. roguHe, XapMOHHU3aIlHja TPaBHIa KOACKCa ¢ €BPOIICKIM
CMepHHUIIaMa y OOJIaCTH IIUBIIIHUX TPaBa.

VY mpBoM zeny panga ce pa3Marpajy OCHOBHE TEHICHLHjE pa3Boja
xoauukanuje Mahapckor rpal)aHcKor mpasa y MEpHOLY Pelpe3eHTaTUuB-
Hor W Tpahanckor apymTBa. [pyru neo je mocsehen HoBom Mahapckor
rpahanckom 3akoHuky 2013/14, cangpxajy, HETOBUM METOIMMAa PEry-
JHcamka U OJHOCY IIpeMa BaHKOIEKCHOM rpal)aHCKOM 3aKOHOIABCTBY — Y3
npuxBaTame Teoprje o Oyayhem mejctBy. McTuue ce Texmba 3aKOHOAABLA
3a motiryHoIthy, Tako fa cy oOyxBaheHe cBe oOnmacTu rpaljaHckor mpasa
npeMa MaHAEeKTHOM CHUCTEMY — JIMYHO NPaBo, IPAaBO NMPHUBPEIHUX IPYIL-
TaBa, C MPaBOM YIpyKewma IpahaHa, MOPOAUYHO NPaBO, OOIUTALIIOHO
u HaciegHo mpaso. IIpema OCHOBHMM Hadenuma, NMPHUXBaTa Ce HAYEIo
PaBHONPaBHOCTH CTpaHaka y rpahaHCKONpaBHUM OZHOCHMA, Oe3 003upa
Ja 14 cy (U3MYKa WIM MpaBHA JIMLA, HAYeJIO0 CAaBECHOCTU M IOIITEHA,
3a0paHe m3UrpaBama mnpasa. [lopoguaHo mpaBo je BoheHO moceOHUM Ha-
YeIrMa, Be3aHUX 3a 3aIlITUTY Opaka, IOPOIUIIE U AeLe. YTOBOPHO NPaBO
je BoheHo crmoOomoM yroBapama y3 OrpaHHYeHe JoOpHUX oOMdaja u Mo-
pama. JlemnkTHO OONMUTalmoHO TPaBo je Boh)eHO Hadenom ormmre 3adpa-
HE MPOY3pPOKOBamka IITETE JPYroM, HAUEJIOM MOTIYHOCTH HAaKHAZAE, KaKo
MaTeprjalHe Tako M HeMaTepHujajiHe IITeTe. YTOBOPHAa OATOBOPHOCT j€
3aceOHO ypeleHa, MOCeOHMM NpaBWIMMA, TaKo Aa C€ IpaBUiIa JCIIUK-
THOT TIpaBa CXOJHO MPHUMEHY]Y yV TOj MaTepHju ako MoceOHa MpaBmia o
YTOBOPHO]j OATOBOPHOCTH ILITO APYTO HE npeasubajy. Perynumry ce u octa-
T U3BOpHU OONHTaIija, HEOCHOBaHO oOoraheme, He3BaHO BpIIeHE Tyhux
MOCJIOBA, JEAHOCTPaHE M3jaBe BOJbE M XapTuje on BpexHocTu. [lo3uBame
Ha HacJiehe ocTBapyje ce o OCHOBY yroBopa o HaciehuBamwy, TecTaMeHTa
U 3aKkoHa. TecrameHTapHa ci1000a ce OrpaHNyYaBa MPaBUIMMa O HY>KHOM
neny. IlpuxBata ce cucteM mpenacka UIMOBHHE IO CHJIM 3aKOHA OX Tpe-
HYTKa CMpPTH ocTaBuona. J{p>kaBa Hacielyje ako HeMa HU YTOBOPHUX, HU
TECTAaMEHTApHUX HUTH 3aKOHCKUX HACJIEIHHKA.
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Summary

The first part of the paper examines the basic tendencies in the de-
velopment of the codification of Hungarian civil law in the period of rep-
resentative and civil society. The second part deals with the new Hungarian
Civil Code (2013/14) its content, methods of regulation and its relation to
other civil legislation, temporal validity with the adherence to the idea of
validity pro futuro, as well as its tendency to harmonize its norms with the
guidelines of the European civil law. In accordance with the idea of com-
pleteness, the lawmakers incorporated all of the areas of civil law acording
to the pandecta system — personal law, corporate law with civil asociation
law, family law, obligations and inheritance. The Code is based on the prin-
ciple of equality of parties in civil relations, the principle of good faith,
fraus legis prohibition. Family law is based on specific principles of protec-
tion of mariage, family and children. Contract law is based on the freedom
of contract, limited by good customs and morality. Tort law is guided by
the principle of prohibiting the harm to others, full compensation of materi-
al and imaterial damages. Contractual responsability is regulated separately,
so that the tort rules apply if the specific rules of contractual resposability
donot say otherwise. Other grounds for obligations are also regulated, as
well as unjustified enrichment, doing business without order or authority,
unilateral expression of intention and securities. The grounds for inherit-
ance are contractual, statutory or based on the will. Freedom of disposition
by will is limited by statutory rules regulating the forced share. The system
of transfer of property ex lege after the death is adopted. The state is a suc-
cessor if there are no testamentary, statutory or contractual inheritors.

Key words:  History of codification of Hungarian Civil law. — The codi-
fication of the new Hungarian Civil Code. — Methods of
Codification. — Relation between laws and the Code. —
Application of Incorporation Theory. — Corporate and civil
law.
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