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Hp Byk Panosuh”

YCJIOBU 3A BPUIEE ITPABA AKIIMOHAPA
HA ITOCTABJBAIGE ITUTABA

IIpaso axyuonapa na nocmasoaree NUMArsa cnAOAa 'y Kame2opujy UHOUSUOYa
HUX YIAHCKUX Npasa aKyuomapa, Koje je HenocpeoHo ees3awo 3a npaeo yueutha y pady
cxynwmune. IIpeomem ananuze 060e YIaHKa cy YCiosu 3a 0CMEApUsarse 0802 Npasa.
YV yeoonum oenosuma, aymop je ykasao na suavaj u Hauune uH@opMucaroa akyuoHapa,
objacnuo npasHy npupooy npasa aKyuoHapa Ha NOCMAgbAlbe NUMAred U NPUKA3A0
HOGY pe2ynamusy 0602 npagéa Ha MehyHapoOHom u nayuonanHom nnawy. Llenmpannuu
0deo pada je nodemwen y 0se 2nage: npea obpalyje numaree Ko je umanay npasa Ha
nocmagsarbe NUMared, 00K 0pyea aHanu3upa yciose 3a epuierbe 0802 npasad.

3a Cpbujy je npoyuasare npaséa aKyuoHapa HA NOCMAGbAFE NUMARLA
SHAYAJHO U AKMYeNHO, jep HO8U 3aKon 0 npugpedHum opywmeuma uz 2011. cooune no
npeu nym demasnho ypelyje oy mamepujy. 3a akyuonape ce Kao 0CHO8HO NOCABHA
numaree yciosa 3a epuierbe 0802 NPasd, mj. 2PAHUYA me206o2 Kopuuthersa. Aymop ce
¥V 080M paody KpumuyKu 0CépHyo Ha eadicehy pe2ylamusy.

Kibyune peun: Axyuonap. Axyuonapcko opyuimeo.  CKynumuHa akyuoOHApPCKo2
opywmea. IIpago na nocmasmaree numarea. Jupekmusa o npa
6UMA aKyuoHapa. 3aKoH O NPUEPEOHUM OpYUMEUMA.

1. O BHAYAJY 1 HAYUMHUMA NHOOPMUCABA AKIITMOHAPA

Komnanujcko MpaBo W MpaBO TPXKUINTA KalmuTajda Cy pa3BUIN
OpojHe HauMHE MH(POPMHUCAHE aKIIMOHAPA, KOJH CE€ MOTY TIOJICJIUTH Y JIBE
Kareropuje. '

VY mpBy Kateropujy crajajy WHAWBUAyallHa NpaBa akiMoHapa Ha
nHpopmucame. OBa TpaBa ce OCTBapyjy y omHOCy u3Mel)y akimoHapa

Aytop je Banpenuu mpodecop IIpaBHor dakynrera YHusepsutera y beorpany,
vuk@ius.bg.ac.rs

' Mathias M. Siems, Convergence in Shareholder Law, Cambridge University
Press, 2008, 121.
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U JpYIITBA, TaKO INTO MpaBy akKIMOHapa KOpecHmoHaupa oaroBapajyha
o0aBe3a IpymTBa. 3a MHAMBUAYyallHA MpPaBa je KapaKTEPUCTUYHO Ja Ce
00e30ehyjy cBakoM akIMOHApy IPYINTBa, amu He u Tpehum nummuma. Y
OBy IpyITy CHajajy TP OCHOBHA IpaBa:

— TIpaBO akKIMOHAapa Ha OJIaroBpeMeHO, MOTIYHO U IMOYy3/laHO WH-
(dhopmucame Tpe ceqHHIIe CKYIIITHHE aKIIMOHAPCKOT APYIITBA,

— IIpaBO aKIMOHAapa Ha MMOCTaBJbakhE€ IINTAamka, 1

— TpaBO aKLHOHAapa Ha MPUCTYI aKTUMa U JOKyMEHTHMa JPYILT-
Ba.

[IpaBo Ha mMHQOpMHUCame Npe CeNHHIE CKYIIITHHE ce, ca jeIHe
CTpaHe, OHOCH Ha WH(POPMHUCAE O BPEMEHY, MECTY U THEBHOM pPEay
CKYINIITHHE, JIOK ce, ca JApyre CTpaHe, Be3yje 3a WHPOpPMHUCAmE O
nuTamuMa 0 Kojuma he ce omayumBark Ha cKymmTuHH.? KoMyHuKanuja
u3Mel)y aKIMOHapa M JPYIITBA [IPe CEAHMUIIE CKYIIITHHE je jeHOCMEpHa,>
W TO Of JPYIITBa Ka akuuoHapuma. JyKHOCT WHpOpMHUCama aKIHOHA-
pa TepeTH ApYLITBO, OAHOCHO OAroBapajyha Juia U opraHe y ckiaay ca
3akoHOM. O aKIMOHAapa ce He OYeKyje HHKAaKBa aKTHMBHOCT y TOTICAY
OCTBapHBarma OBOT MpaBa.*

[IpaBo Ha mocTaBibamkbe MHUTakbAa W MPABO HA MPHCTYN AKTHMA H
JOKYMEHTHMa JIPyLITBA Pa3lUKyjy Ce€ OJ IpaBa Ha MH(OpMHCAmbE Hpe
CeTHUIIE CKYIMIITHHE Y TOM CMHCIY LITO C€ OJ aKIMOHapa OYeKyje ak-
THBHOCT Y TOIVIENy OCTBapHMBama OBOTr mpasa.’ Hamme, apymirBo Hema
HUKaKBy 00aBe3y CBE JOK aKLHOHAp HE 3aXTeBa Ol APYLITBA Jja My OATO-
BOPH Ha MOCTAaBJbEHO MUTAKE WM A2 My OMOTYyhH MPUCTYIT aKTUMa U J10-
KyMEHTHMa JIpyIITBa. Y K0joj Mepu he ce 0BO MpaBO KOPUCTHUTH 3aBHCH
OJ1 CaMHX aKIHOHapa.

VY npyry KaTeropHJy Cranajy KOJICKTHBHA IpaBa aKIHOHapa Ha
nHdopMucame. 3a BUX je KapaKTepUCTUYHO Ja Ce HE MPYKajy CBAKOM

2 OELY IIpHHIKIH KOPIOPATHBHOT ypaBibama u3 2004. roguue (OECD Prin

ciples of Corporate Governance), npunnun I1.C.1.

3 Wspemraj Bucoke Tpyme eKxcriepara 3a KOMITAHH]CKO IIPAaBO O MOJECPHOM PEry

JIATOPHOM OKBHPY 3a KOMIIaHHjcKo paBo y EBporn  Buntepos usBewtaj (Report of the
High Level Group of Company Law Experts on a Modern Regulatory Framework for
Company Law in Europe), 4.11.2002, 49.

4 Bume o mpasy akiponapa Ha HH(QOPMHCAISE IPE CEIHHLE CKYIIITHHE BUL.:
Byk Panosuh, ,JIHGopMHCame aknMOHapa Ipe CEIHMIE CKYMIUTHHE aKIMOHAPCKOT
npywrsa®, Illpasnu orcusom 11/2010, 117 144.

3 360r Tora ce o IIpaBy akKIMOHapa Ha IMMOCTaBJbabe IMUTAaba TOBOPH Y KOHTCKCTY

akTHBH3Ma akuuoHapa. J. Jleneruh, ,,IIpaBo akumonapa Ha mocraBibame nutama“, Ilpa
60 u npuspeoa 4 6/2013, 208. Buie o aktuBusMy akiuonapa Bua.. M. C. BacuspeBuh,
Kopnopamueno ynpaswarwe usabpane meme, Yapyxeme paBHHKa y npuBpenu Cpouje,
Beorpax 2013, 64.
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MOjeIMHOM aKIMOHapy, Beh akunonapuma y uenuHu.’ [pema tome, peu je
obaBe3ama ApymTBa na 00jaBibyjy OpojHe mHdpopmanuje. Hacympor tum
obaBe3ama He MOpa CTajaTH IPaBo aKIMoHapa, jep o0jaBJbeHe HHPOpMAIHje
HE KOpHCTe caMo akiuoHapu, Beh u Tpeha nuia (Ha mpuMep, peryriarop-
Ha BJIACT, TIOTEHIIMjaTHM WHBECTUTOPH, 3alloCiieHn, u ap.).” OBne chamajy
OpojHe obaBe3e 00jaBJbHBama KOje Hamehe MpaBO TPXKHUINTA Kamurasa,®
nmoceOHe oOaBe3e o0OjaBJbMBaEba KOje IMPOMKCYje TPaBO aKIMOHAPCKUX
JpymTaBa 3a onpeheHe Tauke qHEBHOTr pena (Ha MpUMEp, CTAaTyCHE IPO-
MEHe, TIPOMEHE TpaBHe (HOpPME MM CTHLAKE WK Pacloliaralbe¢ KIMOBHHOM
BEJIMKE BPEAHOCTH),” ¥ Ha Kpajy, 00aBe3e 00jaBbHBama Koje je MOCIENBbHX
JeleHrja yBeaa Jo0pa mpakca KOpPIOPaTHBHOT yIIpaBibarba. '’

2. [IOJAM U ITPABHA TTPUPOJA TTPABA AKOUOHAPA
HA TIOCTABJbABE I[TUTABA

[IpaBo Ha mocCTaB/bamke MUTAEkA je MPABO CBAKOT aKIMOHAapa Jia
JIPYIITBY TOCTaBU IMUTAkE y BE3W Ca JTHEBHUM PEIOM CEIAHUIE CKYII-
IITHHE aKIMOHAPCKOr IpyIITBa M na nobuje oxrosop. Otyma 6m myH
Ha3WB OBOT TpaBa OWO IMPaBO Ha MOCTaBJbAIE MUTAama M AOOHjame Ofl-
roBopa. MelhyTum, y Teopuju ce oBO MpaBo ckpalieHO Ha3WBa MPaBO Ha
MOCTaBJbaAkE MHUTAKkA, KOje y ceOU CaapKK U MpaBo HA JOOUjame OAro-
BOpA.

VY momneny mpaBHEe TpPUpPOJE MpaBa aKIMOHApa Ha TOCTaBJhamke
MUTamka UCTUYE CE JIa je Ped O YWIAHCKOM, HHIUBHIYaTHOM U CAMOKOPHC-
HOM TIPaBYy.

1. Ynancko npaso. IlpaBo Ha MoOCTaBJbame NMUTAKBA CE CBPCTaBa Y
YraHcka (JM4YHA, CTAaTyCHA) MpaBa aklUoHapa, MPBEHCTBEHO 300T CBOje
yJiore y morieny Kpeupama BoJbe 3a IIacame 0 oapelheHoj Taukn JHEeBHOT
pena.'! I3 unancKor KapakTepa OBOT ITpaBa MPOM3JIa3u J1a OHO HUje caMo-
CTaJIHO TPEHOCHBO.

® Bumre Bux.: 3opan Apcuh, ,IlpaBo akumonapa Ha mHpOpMHCcame, [IpasHu
arcueom 11/2010, 113 114.

7 M. M. Siems, 121.

8 OGasesa oGjaBsiBamba HHOPMALja Ce CMATPa KIbYUHHM PErylIaTOpHHM Me

XaHM3MOM Ha TP)KUINTY xapTHja ox BpemHoctH. Bun.: Charlotte Villiers, Corporate Re
porting and Company Law, Cambridge University Press, Cambridge 2006, 179.

® Thomas Raiser, Riidiger Veil, Recht der Kapitalgesellschaften, Verlag Franz
Vahlen, Miinchen 2006%, 236.

10" Kao IpUMep ce MO)Ke HaBeCTH oOaBe3a 00jaBJbUBamkba HAKHAAE UYJIaHOBHMA
ynpase. Bume Bun.: Byk Pagosuh, Haknaoa unanosuma ynpase axkyuonapckoe opyuwimea
(npenopyke 0obpe npakce KopnopamueHoz ynpasmarsa), [IpaBHU (akynTeT YHUBEp3UTE
Ta 'y beorpany, beorpax 2011, 411 446.

" Christian E. Decher, y: 4ktG GroSkommentar (Hrsg. Klaus J. Hopt, Herbert
Wiedermann), Walter de Gruyter, Berlin 20014, 9; Dietmar Kubis, y: Miinchener Kom
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2. Huousudyanno npaso. llpaBo akimoHapa Ha TIOCTaBIbAE
NHTamka MMa IPUPOLY WHIMBUIYAIHOT mpasa.'> O BoJbe aKIMoHapa 3a-
BUCH Jla M he ¥ Kako KOPUCTUTH CBOja 3aKoHCKa opinaimrhema. Omiyka
CKYIIITHHE Y TOM TIOTIICIy HE MOXKE Jia Hajjada OBO MPaBO aKIMoHapa.'*
Mehytum, He 6u Omio mcnpaBHO pehm ma ce m3BmIaBameM 00aBe3e Of
CTpaHe APYIITBA 330BOJbaBa CaMO MHIMBHIyalHa MoTpeda akuuoHapa
3a HHPOPMHUCAHEM, jep Ce Be3UBAHEM KOpHUINECHa OBOT MpaBa camo 3a
CEHHUILY CKYIIITHHE MOCTIKE edeKar yTHUIlaja Ha BOJbY CBUX MPUCYTHUX
axkiuonapa.'

3. CamoxopucHo npago. 3aKOHOM ce MPaBO Ha MOCTaBJbahE MHUTa-
wma ypehyje Tako ma ce mpBO ycTaHOBe ofpeljeHa mpaBmia, a 3aTHUM ce
MPOMHITY M3y3elH oNl BHX. Ha Taj HaumH 3aKoHOIABAIl e Ja YCKIIa-
I CYNpPOTCTaB/bCHE MHTEpECEe aKknuOHapa u Apymrsa.' Mehyrtum, mo-
rpemrHO OM Omno pehm na MpaBoO akIHMOHAapa Ha IOCTaBJbarhe MHUTAMba
MOJjeIHAKO CIY)KM W WHTEpeCHMMa akIMoHapa W APYIITBA. AKIMOHAp
KOjU TIOCTaBJba MUTAKE OBO NPABO KOPUCTU y COIICTBEHOM HHTEPECY,
300r 4era je WCIpaBHO 3aKJbYYHTH J1a je€ Y OCHOBU Ped O CAMOKOPHUCHOM
npaBy. AKIIMOHAp MPHUJIMKOM KopHIIhiema OBOT MpaBa HE Mopa Ja BOIU
pauyHa o mHTepecuma Japyiutsa.!” bamanc usmelly nHTepeca akuuoHapa
W WHTepeca JPYIITBa C€ IMOCTIDKE yBOhHEHmEeM OCHOBa 3a yckpahmBame
0IroBOpa, 3a0paHoM 3JI0ynoTpede mpaBa U GUIYNHjAPHUM TYKHOCTHMA
akiuonapa.'®

mentar zum Aktiengesetz, Band 4, §§ 118 147 (Hrsg. Bruno Kropff, Johannes Sem
ler), Verlag C. H. Beck/Verlag Franz Vahlen, Miinchen 20042, 408. Ocum yTHuaja Ha
KpeHpame BOJbE, IPABO Ha MOCTABJbAE MUTAA MPENCTaBIba M HAYMH BPIICHA KOHTPOJIE.
Bun.: G6tz Hueck, Christine Windbichler, Gesellschaftsrecht, Verlag C. H. Beck, Miin
chen 2008%!, 363.

12" Uwe Hiiffer, Aktiengesetz, Verlag C. H. Beck, Miinchen 2006, 701; D. Kubis,
y: B. Kropff, J. Semler (Hrsg.), 408; Gerald Spindler, y: Aktiengesetz ~Kommentar, 1.
Band §§ 1 149 (Hrsg. Karsten Schmidt, Marcus Lutter), Verlag Dr. Otto Schmidt KG,
Koln 2008, 1444; 3opan Apcuh, ,IIpaBo aknmoHapa Ha MOCTaBJbamke MUTama™, [Ipaso u
npuspeoa 5 8/2008, 103.

13 C. E. Decher, y: K. J. Hopt, H. Wiedermann (Hrsg.), 8 9; U. Hiiffer, 701;
D. Kubis, y: B. Kropff, J. Semler (Hrsg.), 408; T. Raiser, R. Veil, 236.

14 D, Kubis, y: B. Kropft, J. Semler (Hrsg.), 408; G. Spindler, y: K. Schmidt,
M. Lutter (Hrsg.), 1445.

15 D. Kubis, y: B. Kropff, J. Semler (Hrsg.), 408.
16 D. Kubis, y: B. Kropff, J. Semler (Hrsg.), 409.
17" U. Hiiffer, 702; D. Kubis, y: B. Kropff, J. Semler (Hrsg.), 409.

18 U. Hiiffer, 702; D. Kubis, y: B. Kropff, J. Semler (Hrsg.), 409. Cmuuno: 3.
Apcuhi (2008), 103.

65



Amnamu [lpaBHor dakynrera y beorpany, ronuna LXII, 1/2014

3. HOBA PEI'VJIATUBA ITPABA HA IIOCTABJbAIGE ITUTABA

IMocnenmux roavHa je MpaBo aKIMOHAPA HA MOCTABIhAMhEC MUTAMA
Yy MHOTHM TIPaBHUM CHUCTEMHUMa TpeTpIeno 3HadajHe mpomene. Hosa pe-
rylaThBa OBOT TpaBa akIoOHapa MOXe ce TocMarpaTi Ha HuBOy EBpori-
cKe yHHje, npkaBa wianuma Esponcke yanje u CpOuje.

1. Ha muBoy EBporicke ynuje 2007. roguee je ycBojeHa [lupek-
THBa O BpIICHY OApeheHMX MpaBa aKUHOHApa y KOTUPAHUM JPYIUTBH-
Ma (majbe y Tekcry: JlupekTuBa o mpaBuMa akipoHapa).'” JlupektiBa He
ypebyje Ha cucTemaTH4aH Ha4YMH CBa MpaBa akuuoHapa. Hamwme, oHa je
orpaHMYeHAa Ha WHIMBUIyallHa [paBa akKIMOHapa M TO OHAa Koja Cy Be-
3aHa 3a OCTBApHBame Npapa raca v ydemha y paay CKymuITHHE. Y TOM
HOMIey JUPEKTHBA PEryJHIlIe Pa3inuuTa MpaBa aKIHOHApa Y pasiiHyu-
THM (ha3ama MOCTYyINKa Ca3uBamba U OP)KaBarma CKYMIITHHCKAX CETHHUIIA,
a ofHOCe ce Ha: |. ycioBe 3a y4ecTBOBaWme U IVIacamke Ha CEAHHIaMa
CKyMIUTHHE, 2. MHPOPMHUCAKE aKIHOHApa Mpe CEIHHUIE CKYIILITHHE, 3.
KOMYHHKAIIHjy aKIHoHapa U JPYIITBa, 4. I1acame aKIHOHapa Y OJCYCTBY,
U 5. yTBphuBame u 00jaBJbHBame pesyirara racama.?’ [IpaBo aknnoHa-
pa Ha MMOCTaBJbakE MHUTAKA j€ HALILIO CBOje MecTo Mel)y mpaBuMa peryiu-
CaHUM AMPeKTHBOM.?! V3 mpaBa akinuoHapa y BE3H ca JHEBHHUM PeIoM,>
OBO MPABO C€ TEMaTCKH MOXKE CBPCTAaTH y IPYILy [IpaBa Koja ce OAHOCE Ha
KOMYHHKAIMjy aKIIMOHApa U JpyLITBa.>

VYcBojeHa mupeKTUBa HHUje AE€TajbHO ypeAusa MpaBo akIHoHapa Ha
nocTaBJbambe UTamka, Beh ce onpeaenuia 3a NPONUCHBAKE MUHUMATTHUX
crangapaa. [IpakTuyHo mocMmaTpaHo, TUPEKTHBA CaMO rapaHTyje aKIHo-
HapuMa MpaBoO Ha MOCTaBJbalbe MUTamka U 00aBe3yje APYILITBO J1a OATrO-
BOpH Ha MOCTaBJbeHA NHUTama. [IpemMa Tome, perynucame BehrHe MUTamka
peNeBaHTHUX 32 OCTBAPHBAIGE OBOT IpaBa j€ MPEMyIITeHO Ip)KaBaMa
ynannama. Otyna ce Mmoxe pehn Ja He MOCToje jeIMHCTBEHa MpaBUiia
Ha HUBOY EBpoIiCKe yHHje O MpaBy aKIMOHapa Ha MOCTABJbAE MUTAMA,
jep je MUHMMAaJHA XapMOHH3allKja JOBeNa J1a PasIMuuTHX pemema Mehy

19" Directive 2007/36/EC of the European Parliament and of the Council of 11 July
2007 on the exercise of certain rights of shareholders in listed companies Jlupekrusa o
npaBuMa akuuoHapa, Official Journal L 184, 14.7.2007.

20 Byme Buz.: Byk PamoBuh, y: Mupko Bacwmesuh, Byk Panosuhl, Tarjana
JeBpemosuh IlerpoBuh, Komnanujcxo npaso Eeponcke ynuje, IlpaBan dakynrer YHUBEp
suteta y beorpany, beorpax 2012, 184 213.

21 JlupextuBa 0 NpaBMMa aKIHOHApA, 4L, 9.

22 Jlga OCHOBHA MpaBa aKIMOHAPA y BE3H Ca JHEBHAM PEIOM Cy MpaBo Ha
NPOIIMPEEbE THEBHOT pefia U MpaBo Ha Hpeasarame ofiayka. Bumie Bua.: Byk Panosuh,
,IIpaBa akIMOHapa y Be3W ca THEBHUM PEIOM CKYIIITHHE aKIHOHAPCKOT apyurtea‘, [Ipa
60 u npuspeda 4 6/2011, 164 167.

23 Dirk Zetzsche, ,,Shareholder Passivity, Cross Border Voting and the Sharehold
er Rights Directive®, 2008, 42, http.://ssrn.com/abstract 1120915, 2. asryct 2011.
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IpxaBaMa wiaHunama. YuHu ce na je 3a EBporcky koMucHjy rapaHuyja
MoCTOjaba OBOI' IpaBa OWja AOBOJbHA, a Ja HALMOHAIHE Pa3HOJIUKO-
ctu Hehe mpeacraBsbaté Behy Hpenpeky 3a JajbU Pa3BOj YHYTpallmber
TPJKUILTA.

Onpenda o mpaBy akIMOHApa Ha MOCTaBJhakhe MUTAKkA HUje Ouia
HecriopHa. [IpBOOHMTHO pelieme HalpTa AUPEKTUBE TMOIHETOr Ofl CTPaHe
EBporicke xoMucHje ce y Ba acliekTa pas3liKyje y OJHOCY Ha YCBOjEHO
penieme:>* nmpBo, Ha MHCHCTHPae HeMauke MPOIIMPEHO je MpaBo aKIy-
OHapa Ha MOCTaBJbakhe MUTAKkA, TAKO IITO je m3badyeHa oxpenda mpema
K0jOj Ce MPaBO Ha TMOCTaBJbAE MUTAmHA MOXKE KOPUCTHTH CaMo TIpe CeJl-
HUIIe CKYMIITHHE, U JPYro, YKUHYTa je obaBe3a apylirasa fa Ha MHTep-
HET CTPaHHU MPEIBUIE KaTajor MUTamka U OAroBopa.?

2. JlpxaBe unanune EBponcke yHuje cy Ha ocHOBY [lupektuse o
IpaBUMa akIMOHapa MMane o0aBe3y Ha MMIUICMEHTHPajy MHHHMAJHA
MpaBujia O MpaBy aKIMOHAapa Ha MOCTaBJbamke MHUTama A0 aBrycta 2009.
roguHe. Y TOM MOINIEAY je MHTEPECaHTHO MPUMETUTH J1a CY HEKe ApiKaBe
U TIpe JIeTaJbHO ypehuBalie OBy Marepujy, T€ HUCY MOpaje Ja ce Jonat-
HO ycaraiiaBajy ca TUpeKTHBOM (Ha mpumep, Hemauka u dpanirycka®),
Jpyre JIp)kaBe OBO IPaBO aKIMOHAPA HHUCY ITO3HABAJIE Ka0 MPABO 3aKOH-
CKOT' KapakTepa, Tako Jla Cy Mopale aa ra yseay (Ha mpumep, Bemmka
bpuranuja?’), 1ok cy Tpehy kareropujy YrHHIIE JAp’KaBe Koje Cy OBO Tpa-
BO yBeJIe Y CBOja 3aKOHOJABCTBA, aju Oe3 IeTajbHe paspase (Ha mpumep,
benruja u Xonanauja®®).?

24 Bumre Bux.: Florian Ochmann, Die Aktiondrsrechte Richtlinie  Auswirkungen
auf das deutsche und europdische Recht, De Gruyter Recht, Berlin 2009, 143 144.

2 Bume o pememnma Ilpemmora mmpektuBe m3 2006. rommee Bum.: Jessica
Schmidt, ,,Die geplante Richtlinie tiber Aktiondrsrechte und ihre Bedeutung fiir das deut
sche Recht“, Betriebs Berater 31/2006, 1643 1644.

26 Ppanmycka je 10 ycBajary ANPEKTHBE HE3HATHO IPOMEHMIA CBOjy PETYIATHBY
IpaBa aKIHMOHAapa Ha MOCTaBJbame INTamka, ¥ TO TaKO INTO je yBesla JBe HOBe onpernode,
jenHy koja je omoryhmia 4iaHOBMMa ympaBe Ja Aajy jelaH OATrOBOp HAa BHIIE IHTAmba
KOja MMajy MCTy CaApXHWHY, M IpYTy, koja omoryhaBa ApywITBY jAa yHampel OArOBOPU
Ha onpeljeHa (Hajuemhe mocraBibana) nmutama. Bua.: Ordonnance n® 2010 1511 portant
transposition de la directive 2007/36/ CE du 11 juillet 2007 concernant 1’exercice de cer
tains droits des actionnaires de sociétés cotées, Journal Officiel n°0286, 9.12.2010.

27 Benuka BputaHmja je 0BO IpaBO aKIMOHApa YBela 3aKOHCKHM H3MCHAMa H3
2009. rogure (The Companies (Shareholders’ Rights) Regulations 2009, 3.8.2009).

28 XonaHmyja je mpaBo aKIMOHApa HAa MOCTaBJbAKE MUTAKA yBETa 3aKOHCKUM U3
MeHama u3 1971. rogune, ok je benruja To ucro yunnuna 1984. rogune. Y o6e npxase
je OBO MpaBO akIMOHAapa W paHHje OWIIO MPEeno3HaTo O CTpaHe MpaBHE Teopuje. Bum.:
Christoph Van der Elst, ,,Question time? The Shareholder’s Right to Ask Questions as
Appropriate Stewardship Tool®, IIpaso u npuspeda 4 6/2012, 38.

29 3a ynopeHy NPHKA3 HALMOHANHMX PELISHHA O IIPABY AKIIHOHAPA HA [IOCTABIbAILE
nuTama Ha modeTky osor mmirennjyma Bua.: C. E. Decher, y: K. J. Hopt, H. Wiedermann
(Hrsg.), 32 36.
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3. Y Cpb6uju je mpaBo aklMoHApa Ha MOCTABJbAE MUTAMHA YBEIC-
HO 3aKOHOM O mpuBpeqHMM ApymirBuMa u3 2004. rogune.> OcHOBHM He-
JIOCTAIM OBE PETYJIaTHBE Cy MOAHOPMHPAHOCT M Hempelu3HocT. Haume,
3aKOH CaMO TapaHTyje aKIMOHapHMa BpIIEHE OBOT TpaBa. MehyTum, HU
Ty HUje Y TOTIIYHOCTH jacHa 3aKOHCKa KOHIETILIWja, jep ce OHa U3PUYH-
TO OcJialka Ha CTaTyTapHO M 3aKOHCKO ypeheme oBor mutama. Y OBOM
MoIJIely JIBe YHICHHIIE Cy HEMPUXBATJBUBE: MPBO, CTATYTAPHO ypeheme
MpaBa aKkIMOHapa Ha IMOCTaBJbahe MUTarka j€ HEIPHUMEPEeHO MMajyhu y
BUJIy Jla CTAaTyT JOHOCH U ME€Ha YIMPaBHU O00p, IITO MPAKTHYHO 3HA-
4K 1a OM yIpaBHU 000p OIUTYYMBAO O OICEry jeJHOT MpaBa aKIMOHApa,
W Jpyro, 3aKOHCKA KOHCTaTalHja Ja ce MpaBO Ha MOCTABJbAE MUTAMA
BpLIM y CKJIQ[y ca 3aKOHOM je HEJIOTHYHa, ako ce MMa y BHIY Jia 3a-
KOH HHM Ha jeJIHOM MECTy BHIIEC HE MOMHUEe OBO MpPaBO akiuoHapa. Ilo-
ceOHO TpobemMaTHdaH acTleKT OBOT 3aKOHA je T3B. MPHBHIHA TapaHIHja
BpILICHa OBOT MpaBa O] CTPaHE aKIMoHapa, jep ce 3aKOH He H3jallbaBa
0 JI03BOJbEHOCTH YKHJamka, OJHOCHO OTrpaHWuYaBama OBOI' TpaBa Ha HU-
BOy craryta. [Ipema ToMe, cMHCao ,,peryaaTtiBe’ mpaBa Ha MOCTaBJbAE
NUTalka je Y BbEeHOj Aeperylanujy, Tj. Y )KeJbH Ja c€ OBO IPaBO AKLHUO-
Hapa JeTajbHO ypeljyje Ha HUBOY aKIIMOHAPCKOT JPYIITBA, & HE 3aKOHOM.
[Ipemaa oBakBa KOHIIECTIIIMja HHj¢ HEJIOTMYHA, OHA j€ W3 YIJIa 3aIllTUTE
MpaBa akIMoOHapa IOory0Ha, jep aKIMOHApH 3allpaBO HE 3HAjy Ja JId OBO
MpaBO MMajy WU HEMajy y CJIy4dajy Ja CTaTyT OBO MHUTame He ypehyje.
Takohe, akumoHapcka BehimHa MoXe Ja HM3[EjCTBYje NPOMEHE CTaryTa
y TpaBIly OTe)KaBamka BPIICHA OBOT MPaBa WM YaK HETOBOI YKHIAba,
IITO 3HAYW JIa OBO MPaBO HE MOXE Ja CIYyKU HH e(UKACHO] 3aITHTH
MambHHCKUX aKIoHapa. Y CBakoM ciy4ajy, IpuKa3zaHa JaKOHCKa onpeaoa
3aKoHa je OWJyia 3pena 3a MpOMEHe.

Hosu 3akon o mpuBpenanM apymreuma u3 2011. rogurae ¢yHna-
MEHTAJIHO MeHa Aocaaimy (hunozodujy ypehema npaBa akimoHapa Ha
NOCTaBJbathe MUTama.’! YMECTo HeperynatiBe, 3aKOHOIaBall Ce Ompee-
JIMO 3a JetalbHo ypeheme. JKesba je Ouia 1a ce mITO BUIIE MUTaKkA YPEIe
3aKOHOM, Kako OU ce OCTaBHJIO MaJlo IIPOCTOpa ayTOHOMHO] PEryjaTuBU.
To He 3Ha4YM A MHTEPHU aKTH IPYIITBA (CTATYyT M HNOCIOBHHUK CKYMIITH-
HE) He MOry Ja ypelne HeKa NHUTama Of 3Hauyaja 3a OCTBAPHBAE OBOT
npaBa, ajli je 3aKOH U y TOM IIOTJIey TIOCTaBHO 3HauajHa OrpaHnverba.

Caap>XKMHCKH TIOCMarpaHo MOXKE ce KOHCTaToBaTH Ja ce oxpende
HOBOTI 3aKOHA O MPHUBPEIHUM APYLITBHMA Y BEJIMKO] MEPH OCJamajy Ha
HEMadKy KOHIICTIIUjy IIpaBa aKLHOHAapa Ha MOCTaBJbamke MUTama. AKO ce
uMma y Buay na Hemauka TpaaunuoHanHO MMa HajaeTabHU]Y pEryiaTu-

30 3akon o mpuBpenHuM apymTaMa 30T 2004 (Cryacoernu enachux PC, 6p.
125/04), an. 275, ct. 2.

31 3akom o npuspensum gpymreuma  3OITJL 2011 (Cayocoenu anacuux PC, 6p.
36/11 u 99/11), un. 342 343.
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BY U Hajpa3BHjEeHH]y TpaKkcy Kopuurhema OBOT MpaBa, y3UMambe BUXOBOT
pelrema Kao Mofelia MOXKe Ce OLIEHUTH Kao o0pa crpareruja. MehyTum,
He Tpeba CMETHYTH ca yMma Jia je HeMadka KOHIETIHMja 9eCTO KPUTHKOBa-
Ha Y TEOpHjH, jep OHa pa3BHja CKIOHOCT aKIMOHAapa Ka 3J0ynorpedaMa
npasa Koje UM je aaTo.

OcuM HEMaudKoT pellerma, CPIICKKA 3aKOH j€ BOAHMO padyHa U O MHU-
HUMaJHUM 3axTeBuUMa JlupekTuBe o npaBuMa akiuoHapa. Carienasajyhu
y LIENMHH 3aKOHCKO ypeleme mpaBa akMoOHapa Ha IMOCTaBJbambe MUTAmka
MOXe ce KoHcTaroBaTH Aa je CpOuja y MOTIYHOCTH XapMOHH30BaHa ca
KOMYHHUTapHUM IPaBOM.

4. AKIMOHAP KAO UMAJIALL [TPABA HA TTOCTABJbAILE
[NUTABA

Jluue Koje yeJr 1a KOPHCTH IPaBO Ha MOCTaBJbabe MUTama MOPa
Jla WCIyHW JBa yCIIOBA: TIPBO, Ja MMa CBOjCTBO aKIHOHApa y MOMEH-
Ty T0CTaBJbaba MHUTAMkha, U JIPYro, 1a UMa IPaBo Ja YYeCTByje y paiy
CKyMIITHHE.*

4.1. CBojcTBO aKkMoHapa

[IpaBo Ha mMocCTaB/balkE MHUTAMKA j€ WHIUBUIYaTHO MPABO CBAKOT
akironapa.’ OHo He 3aBucH oJ] Opoja aKiMja Koje akIMoHap mnoceayje.>*
To 3HauM Ja W jeaHa aKIMja Jaje MpaBo Ha MMOCTaBJbambe MuTama.> IIpe-
Ma TOMe, onaroBapajyhe kamuraji-ydemrhe HEje YCIOB 3a KopHIIheme
OBOT TIpaBa, jep jé OHO BE3aHO 3a CBAKOI' aKIHOHapa (WIAHCKO MPaBo),
Tj. cap>kKaHo y CBaKOj akLUHKjU. Y TOM IOIVIEAY je€ OBO MPaBO MMOCTABJHEHO
Ha Hajumpu Moryhu HaumH, 300r yera ra Tpeba TpeTUpaTH U Kao MPaBo
MambHHCKUX aKIHOHapa. [IpaBo Ha MOCTaBJbamke MUTAKA HEMAj)y MMao-
I TapaHaTa, 3aMEHJPMBHX OOBE3HMIA M JAPYTUX CIMYHHX XapTHja OX
BpEIHOCTH.

32 D. Kubis, y: B. Kropff, J. Semler (Hrsg.), 411.

33 U3 oBor mpaBmia ce M3BOAM 3aKJbYYAK MPEMa KOME OBO NPABO HE MPHIAa
CKYMIITHHH, Ka0 OpraHy akiroHapckor ApymTsa. O quieMaMa Be3aHHM 3a MPaBO CKYI
NITHHE Ha MMOCTaBJhakhe MUTakha y XOJIAHJICKO] CyncKoj npakcu uiie Buj.: C. Van der Elst,
43.

34 C. E. Decher, y: K. J. Hopt, H. Wiedermann (Hrsg.), 37; G. Spindler, y: K.
Schmidt, M. Lutter (Hrsg.), 1448; T. Raiser, R. Veil, 236; 3. Apcuh (2008), 103.

35 Meilicke Heidel, ,,.Das Auskunftsrecht des Aktionérs in der Hauptversammlung
(Teil 1), Deutsches Steuerrecht 1992, 73; C. E. Decher, y: K. J. Hopt, H. Wiedermann
(Hrsg.), 37; U. Hiffer, 702; 3. Apcuh (2008), 103.

36 C. E. Decher, y: K. J. Hopt, H. Wiedermann (Hrsg.), 37. Y HexuM apkaBama

(ua mpumep, benruju n Xonananju) ce npuMemyje cynpoTHo npasmio. Bun.: C. Van der
Elst, 40 41.

69



Amnamu [lpaBHor dakynrera y beorpany, ronuna LXII, 1/2014

4.2. IlpaBo yduemtha y pamy CKyNIITHHE

[TpaBo Ha mocTaBJbakE MUTAKHA HUjE BE3aHO 32 MIOCEOBAKE AKIIH]ja
Koje Jajy mpaBo miaca,’’ Beh 3a mpaBo yuenrha Y Pany CKyINIITHHE. 38 Ory-
Jla CBaKM aKIIMOHAP KOjH MMa MPaBO Ja yYECTBYje y pajy CKyIIITHHE HMa
¥ TIPaBO Ha MOCTaBJbambe IuTama.” 13 0BakBOTr mpaBmiia jacHo mpou3nasy
Jla OBO MPABO IMPUIAJa UMaoLuMa MpeepeHInjaTHIX aKI1ja, HMaOIH-
Ma JeTMMUYHO yIutaheHHX aKiuja v akHoHapuMa KOjuMa je UCKJbYYCHO
npaBo riaca.*’ AKnHoHap Koju je oTyhHo akiije HaKOH JaHa aKiHoHapa
3a/ip)kaBa MpaBo Ja YYeCTByje y pamy CKymmTuHe,*! a THMe U mpaBo Ha
MOCTaBJbarhe MUTamka, Hako (PaKTUUKH BUILE HUje aKimoHap.*> MehyTum,
OBO TIpaBO HE TMpHUMaZa IUIONOYKHUBAOITy, jep OBIAMNeme 3a FHEroBO
kopumihemwe 3aapkaBa akunonap.* Takole, HU 3amorompumail Hema mpa-
BO Ha IIOCTaBJbalkbE IHTamA, jep MPaBO IVIaca MO OCHOBY aKiWja AAaTHX
y 3aJ0Ty MMa akKI[MOHap Kao 3ajioromgasail.** JIuia Koja UMajy mpaBo ja
YUYECTBYjy Y pay CKYIIITHHE 10 HEKOM JPYrOM OCHOBY, @ HE 10 OCHOBY
CBOjCTBa aKIMOHapa (Ha MpUMeEp, WIAHOBH yIpaBe, MPEACTABHUIIN IITaM-
1e, 3ar0CiICHH, PEBU30pP) HEMaAjy MpaBoO Ha MOCTaBJbambe MUTama.

[Ipema [upekTvBU O MpaBMMa aKIMOHApa, MPABO HA MOCTABIHAHE
MUTaka UMa CBaKU akKIMOHAp. Y TOM IOMIENy HUCY MPONKHCaHa HUKAKBa
orpannuema. JlprkaBaMa wWiaHWIIaMa HHUje JO3BOJbEHO Ja YCIOBJbABAjY
kopumrherme OBOT TpaBa IMOCEIOBaEkEM oAroBapajyher kamuran-yderrha,
jep OHO TpHIIaga CBAKOM akKIMOHApYy, 6e3 003upa Ha Opoj akimja.*® Jenuun
YCIIOB je J1a JTUIIe Y TPEHYTKY MOCTaBJbamkha MUTaka UMa CTaTyc akIFoHapa.
JupexTrBa HYje IpeABUICIA Ia CaMO aKIMOHAP KOjU MMa IpaBo ydemrha y
pany CKyIMIITHHE UMa OBO MpaBo. MelyTuM, mporucuBame OBOT YCIIOBa Ha
HAIIMOHAJTHUM HUBOY j€ Y CKJIaJy Ca KOMYHUTAPHHUM ITPABOM.

37 U. Hiiffer, 702.

3 C. E. Decher, y: K. J. Hopt, H. Wiedermann (Hrsg.), 37. O cagpsKunu npasa
yuemha y pany ckymmTuae Bun.: M. C. BacuseBuh, Kownanujcko npaso  npaso npu
epeonux opywmasa, [lpaBHu ¢paxynter YHuBep3urera y beorpany, beorpan 2013, 312.

39 AKIMOHAp KOjM HE MCTyHU ycioBe 3a yuemlie y pajy CKYIIITHHE HEMa IPaBo
Ha TIocTaBJbamke nuTama. Bun.: G. Spindler, y: K. Schmidt, M. Lutter (Hrsg.), 1449.

40 C.E. Decher, y: K. J. Hopt, H. Wiedermann (Hrsg.), 37; U. Hiiffer, 702; G. Spin
dler, y: K. Schmidt, M. Lutter (Hrsg.), 1448; 3. Apcuh (2008), 103; J. Jlenetuh, 213.

41301171 2011, wi. 331, cr. 3.

42 J. Jleneruh, 213.

43 C. E. Decher, y: K. J. Hopt, H. Wiedermann (Hrsg.), 37 38.
44 301171 2011, wi. 361.

4 C. E. Decher, y: K. J. Hopt, H. Wiedermann (Hrsg.), 38; 3. Apcuh (2008),
104. Heku ayTop¥ 3aroBapajy NpUXBaTambe CyMPOTHOI CTaHOBHUINTA, IIPeMa KOME MPaBo
Ha TI0CTaBJbabe [UTaka Tpeba Be3aT MCKIbYYHBO 3a PaBo yuernha y pagy CKyIIITHHE,
a He U 3a cBojcTBO akimoHapa. Has. npema: C. Van der Elst, 41 42.

4 Ulrich Noack, ,Die Aktiondrsrechte Richtlinie“, 12, http://papers.ssrn.com/
sol3/papers.cfim?abstract id 1138735, 17.4.2008.
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3akoH o mpuBpenHUM ApymTBuMa u3 2011. roguHe y MOTIYHO-
CTH TMpaTH MPHKa3aHy JIOTHKY, jep MPOIHUCYyje 1a MpaBo Ha IMOCTaBJbAHE
NMUTamka UMa ,,aKIMOHAP KOjU MMa TpaBo Ha ydemihe y pagy CKyNIITH-
He". [Ipema TOoMe, IPaBoO je BE3aHO 3a CBAKOT aKIMOHApa KOjH MMa IPaBo
Jla y4ecTByje y paay CKyNIITHHE. 3aKOHOM je mpeABuleHO Ja ce cTary-
TOM MOXKE YTBPIMTH MHHHMAaJaH OpOj akifja Koje aKI[MOHap Mopa Ja
rmocenyje Kako OM MMao TpaBO Ja Y4ecTByje Yy pany CKYIIITHHE, Tpu
yeMy Taj Opoj He Moxe OuTh Behu o Opoja akuMja Koje MpeAcTaBibajy
0,1% ykynHor Opoja akuuja oxpehene knace.”’” Ha Taj HauyMH ce MHIM-
PEKTHO MOXKE OIPaHHYUTH MPAaBO aKIHOHApa Ha MMOCTABIbAE MHTamA,"
anyd caMo I0J YCJIOBOM Ja je LnJb orpaHuyema obez0ehuBame pena Ha
CKYNIITHHCKMM ceaHuiama.*’

[IpaBo Ha moCTaBJbamke NMHTAaKkA aKIMOHAP MOXE Ja OCTBapyje
JIUYHO WM TMpeKo myHoMmohHuka. MoryhHocT BpIiema OBOT IpaBa Ipe-
ko Tpeher nWIa je moclequiia YHBEHUIIEe Ja OBO MPABO HEMa KapakTep
BHUCOKO JinyHOT mpasa.’’ Of aknuoHapa ce He O4YeKyje 1a MyHOMONHHKY
naje moceOHo opnamheme 3a MOCTaB/bakhe MUTakba, Beh ce cMarpa 1a je
OHO caJipXaHo y myHOMONjy 3a riacame.’! Hemauka Teopuja je momesbeHa
y THorieqy OArOBOpa Ha MHUTAHKE Aa JIM MyHOMONHUK MOXE Ja KOPUCTH
MpaBO Ha MMOCTaBJbakhe MHUTAkha U Yy MOMIEAY Tayaka JTHEBHOT pelia Koje
HE 3aXTeBajy Tiacame, 10K y Bennkoj bpuranuju oBo mpaBo uMajy camo
YJIAHOBU KOjU NMPHUCYCTBYjY CKYMIITHHCKO] cemuuii.”? Mmajyhu y Bumy
Jla y CPIICKOM IpaBy MyHOMONHHMK MMa UCTa TipaBa y norieny ydemha y
pay CelHHIle CKYIIITHHE Ka0 M aKIIMOHAp KOjU ra je OBIacTHo,’® Tpebda
3ay3eTH CTaB Jla MyHOMONHHWK MOXeE Jia MOCTaBJba MUTama U y MOTIEHy
Tavyaka JTHEBHOT pella Y OKBUPY KOjHX C€ He JOHOCH HHKaKBa OfTyKa.>*

5. YCJIOBU 3A KOPUIIIREE ITPABA AKITMOHAPA
HA TIOCTABJBABE ITUTABA

VY HalMOHAaJHUM 3aKOHONABCTBMMA U KOPIIOPAaTHBHO] TIPAKCH
NPUCYTHH Cy Pa3lIM4UTH YCIOBH 3a MYHOBaXHO BpIICHE IpaBa Ha
MOCTaBJbakE MUTAka Ol CTpaHe aKIMoHapa. Y JajbeM TeKCTy Omhe pedn

47 30117 2011, wi. 328, cr. 3.
48 ] Jlemeruh, 212.
49 30117 2011, wn. 328, ct. 5.

50 U. Hiiffer, 703; D. Kubis, y: B. Kropff, J. Semler (Hrsg.), 412; G. Spindler, y:
K. Schmidt, M. Lutter (Hrsg.), 1449; 3. Apcuh (2008), 103.

31 C. E. Decher, y: K. J. Hopt, H. Wiedermann (Hrsg.), 37; U. Hiiffer, 703; 3.
Apcuh (2008), 103.

32 Bup.: C. Van der Elst, 43.
33 30111 2011, wn. 344, cr. 2.
3% Cymporro Buz.: 3. Apcuhi (2008), 104.
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0 Haj3HAYajHHjUM YCIIOBHMAa 3a Kopuiheme OBOT IpaBa KOjU CTBapajy
o0aBe3y l1aBama OroBOpa.

5.1. Be3aHocT 3a Tauke AHEBHOT peAa

[IpaBo Ha mocTaBJbame MUTabA je YCKO BE3aHO 3a yyemhe akuuo-
Hapa y pady npencrojehe cennune ckynmTuHe. 300r Tora ce Kao OCHOB-
HH YCJIOB 3a KopHIIheme OBOT IpaBa 3aXTeBa Ja MOCTABJbCHO IMHUTAE
Mopa OWTH y Be3M ca Taykama JHEBHOT Pe/ia 3a CeIHHILy CKYINIITHHE aK-
oHapckor ApymTea. OBO je yjeHO U jeIWHHU YCIIOB KOjH je Mporucaa
JlupeKkTuBa o mpaBUMa akiHoHapa.>’

CmMmucao oBOT ycioBa je y TOME Aa ce OHeMOoryhe akumoHapu na
NOCTaBJbajy OIITA NMUTama (HUTamba ,,0 CBEMy M CBaYeMy'’), Kako OH
ce 00e30ennio 1a ce OBO NPaBO KOPHCTH CaMO y CBpXE YYECTBOBamba
U Ilacama Ha CEIHUIM CKynuuThHe. Takohe, He cMe ce 3aHeMapuTH HH
(UHAHCH]CKH acleKT, jep Ou oOaBe3a NaBama OArOBOpa Ha CBa MHTAba
JIOBeJia JI0 3Ha4ajHor noseharma TpoIKosa.

[Mutame ce MOXKE OTHOCUTH Ha CBaKy TauyKy JHEBHOT pefa, 6e3 00-
3Upa J1a JIk Ce O Hh0j CaMo BOIH pacrpaBa WK Ce U JOHOCH ojyKa.>® OBo
jey ckiaay ca KOHIENTOM IIpeMa KOME Ce MPaBo Ha MOCTaBJbabhe MUTamkha
Besyje 3a ydyemhe y pagy CKyNIITHHCKE CEAHUIIE, a HE ¥ KOpHUIIhemke mpa-
Ba Iaca.

BesuBameM muTama 3a JHEBHH PeJl C€ BPIIM MPEAMETHA JIOKAJIHU-
3aIMja OBOT TpaBa, TaKo Jla aKIMOHAPH HEMajy IMOTIYHY CIIO0OIy IMpH-
JUKOM ofapehuBama canpikaja MOCTaBJbEHOT MUTama. 3alpaBo ped o je
Haj3HavYajHUjeM, a Hajuelhe U jeTMHOM, MaTepHjaTHOM OTPaHUYCHY OBOT
npasa.

V cprckoM mpaBy akLMOHAp MOXE Ja TOCTAaBH ,,[IMTaba Koja ce
OJIHOCE Ha TayKe JHEBHOI pella CEAHMIIE, KA0 U JApyra MMTamba y BE3H Ca
JPYIITBOM CaMO y MEPHU Y KOjOj Cy OArOBOPH Ha Ta MUTarba HEOIXOJHU
3a MPaBUJIHY TPOLEHY MHTamkba KOja Ce OIHOCE HAa TA4yKe JHEBHOI peia
cequuie.’’ TIpema ToMe MOCTOje JBE BPCTE MUTama y OIHOCY Ha Koja
aKIMOHAP MMa TIPABO JIa OYEKYje OIATOBOP.

1. Illumarsa koja ce oonoce Ha mauxe OHesHoe peda. IlpBa Tpymna
o0yxBaTa CBa OHa NHTama Koja 3a MpeIMeT uMajy caapXKuHy onpehene
Tauke IHEBHOT pena. Beza m3mel)y murama U Tauke HHEBHOT pega Mopa

33 JlupexkTuBa 0 mpaBUMa akuuoHapa, 4wi. 9, cT. 1. V npBoM HalpTy AUPEKTUBE
MUTaka HUCY Mopasia 1a UMajy Be3y ca THEBHUM pelloM, IITO 3HAa4M Ja je mocrojana oba
Be3a JaBama OATOBOpa U Ha OIIITa MUTamba. MelhyTiM, OpojHe KPUTHKE Cy c€ yCMepHIIe
Ha OBy oipen0y, Te je OHA y KOHA4YHO] Bep3uWju mpomemeHa. Bume Bua.: F. Ochmann,
144 145.

36 3. Apcuh (2008), 105.

37 30I1[1 2011, wi. 342, cr. 1.
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outn mupektHa. [lutama he ce Hajuemhe OMHOCHTH Ha TpENH3HPAEHE
MOjMOBHOT ofpel)era TeHepUIKNX pedl YIMoTpeOJbeHUX Yy Tpeuiory (Ha
npuMep, mta he ce cMarparu ,,aJleKBaTHOM MEPOM*“, KO YHHH ,,MEHAIMEHT"*
JIPYIITBA, IITa C€ TMOApa3yMeBa MOJ ,,IPOLINPEHEM IETaTHOCTH U CIL.),
HauWH TOMyHhaBamha Mpa3HHHA YOUCHUX y Tpeiory (Tj. a Jh ¢y U Ta
MUTamka MOKPUBEHA MPEIOrOM HITH Cy HaMEepHO M30CTaBJhEHA), JOAaTHO
o0pa3noxeme Mmpenjora Wik HeKUX HEeroBUX JesoBa, u ci. Llwb oBux
MUTama je Jia ce pa3jacHe CBe HEjaCHOCTH Be3aHE 3a KOHKPETHY Ta4Ky
JTHEBHOT pejia, Kako OW ce CXBaTHO MpaBU JIOMAIIa] OITyKe.

[Turama Koja ce OgHOCE HA TayKe JHEBHOT peJa MOTY C€ OHO-
CHUTH W Ha JpPYIITBO, IITO he y Mmpakcu OUTH pEeNaTUBHO YECT CIydaj.
MelhyTtum, Tana ce Hehe paguTi 0 Opyroj BpCTH NHUTamka, Tj. NUTABUMA Y
B3 ca JpylTBoM, Beh he ce TpeTupaTu kao nuTama Koja ce 0JHOCEe Ha
Tauke JHEBHOT pena. [IpakTiuaH 3Hauaj OBOT Pa3iMKOBama je y TOME J1a
MUTamke Koje ce OAHOCH Ha ofpeleHy TauKy IHEBHOTI pena, a y Be3H je ca
JpPYLITBOM, je Ka0 TaKBO J103BOJHEHO, TE CE HE 3aXTe€Ba HCIYHEHE HEKOT
JOAATHOT YCIIOBA.

2. [lumarea y 6e3u ca opywmeom. JIpyry BPCTy NTO3BOJHEHHUX IH-
Tamka YMHE MATaka y BE3W ca JPYIITBOM KOja HE MPOMU3Ia3e AUPEKTHO U3
onpeheHe Tauke AJHEBHOT peda. 3a Ty BPCTY MHTama je MOTpeOHO aa ce
WCIIyHE JIBa OJ[aTHA yCIIOBA.

1) Iurame Mopa ga Oyae y Be3u ca OpyIITBOM. Pereme Cprickor
mpaBa je moMajo HEMperu3HO, jep HHUje jaCHO KOje Cy TpaHHUIlle OBOT
ycioBa. Hemauka Teopuja y ToM morieny Hyau onapeheHa mojanrmerba.
Taxko, nuTame Tpeda /1a Ce OMHOCH HA aKIMOHAPCKO APYIITBO U E-ETOBO
nocioBame.’ [luTame He CMe Ja ce OJHOCH Ha Jpyra NpaBHA WU (u-
3u4ka auna.” VICTo BaKH M 3a WiIaHOBE OpraHa akI[HOHApCKOT JPYIITBA,
oCHUM aKo Hucy oOyxBaheHU caapXKMHOM onpeheHe Tadke THEBHOT pera
(Ha mpuMep, pa3pellemhe HEKOT WiaHa YIpaBHOT 0100pa).

2) OnroBop Ha MUTamkE MOPa OUTH HEOITXOIaH 32 IIPABIIIHY MTPOLICHY
npeaMeTa oapeleHe Tauke THEBHOT peaa ceqHHLIE (YCIOB HEOTXOAHOCTH).
[la 6u oBaj yclioB MOTao Ja ce IpUMemyje, OH ce MOpa 00jeKTUBU3UPATH.
VY toMm mornexny je HajOosbe Aa ce 3a MPOLEHY WCIYHEHOCTH ycJoBa He-
OMXOAHOCTH y3Me NpOCeYaH aKIHOHAp KOjU 00jeKTHBHO pa3MHIIba U
KOjH JPYINTBO MO3HAje CaMO Ha OCHOBY OIIITENO3HATHX YHEbeHHIA. "
CyOjeKTUBHE €JIeMEHTE, MOMYT MOCCOHNX 3Hama aKIMOHApa WU MOTHBA

8 U. Hiiffer, 704; G. Spindler, y: K. Schmidt, M. Lutter (Hrsg.), 1453; T. Raiser,
R. Veil, 237.

9 U. Hiiffer, 705.

0 U. Hiiffer, 705; D. Kubis, y: B. Kropff, J. Semler (Hrsg.), 421; G. Spindler, y:
K. Schmidt, M. Lutter (Hrsg.), 1454 1455; T. Raiser, R. Veil, 238; Jaksa Barbié¢, Pravo
drustava  drustva kapitala, Organizator, Zagreb 20074, 365.
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3a MOCTaBJbabe MUTaba, Tpeba 3anemMapuT.®! Tako OM akIMOHAP MOTrao
[IOCTAaBUTH MUTakE HA KOj€ 3Ha OJrOBOP WM KOj€ 3aHMMa APYIOor aKIHo-
Hapa.

HcnymeHocT ycaoBa HEONXOTHOCTH C€ MPOLEHkYje Y CBAKOM KOH-
KpETHOM clly4ajy. BUTHO je camo 1a oAroBOp Ha MUTame MOpa OWTH Ba-
JKaH eNIEMEHT 3a 3ay3MMare CTaBa y morieny oapeleHe Tauke JHEBHOT
pena. 3a pa3nuuMTe Tayke AHEBHOT pela OH he mMarh pasmuuuTy cai-
PKHHY. Y HHOCTPAHO] MPAaKCH C€ MoKa3ajo Ja cy HoceOHOo npodieMarny-
HEe OHE Ta4yKe JHEBHOT pelia, MOMYyT ycBajarba (DMHAHCH]CKHX HM3BEIITaja,
W3BEIITaja PEeBU30pa, pacmojeiie JOOUTH U pa3pellekha YiaHOoBa YIIpaBe,
Koje 300r cBoje mmpuHe oHeMmoryhaBajy ma ce 3a OWJI0 KOje MHUTaAmE Y
BE3H Ca JPYIITBOM KaKe JIa HHje PEJIEBAHTHO 3a MPABHJIHY MPOICHY.®

[Ipema 3akoHy O MpUBpPEIHUM APYILITBUMA NpenBUl)EHO je U jenTHO
crieruIHO MPaBHIIO KOjé ce OJHOCH Ha MoBe3aHa ApymTsa. IIpema
BEMY, aKO C€ Ha CEIHUIM CKYNIITHHE MAaTHYHOT JAPYIITBA pacrpaBiba
0 KOHCOJNHMIOBAaHOM ()MHAHCHjCKOM H3BEINTAjy, MPaBO Ha IMOCTABJHAHE
MHTafba TMOCTOjH U Y OJHOCY Ha IOCIIOBAMbE IOBE3AHMX JPYIITABa KOja
Cy YKJbyd4eHa Y KOHCONMIOBAHH (DHHAHCHJCKH H3BCILTA]. 6 (Obase3a
CauMbaBamba KOHCOJHMIOBAaHMX (MHAHCHjCKHX H3BeIITaja mNpeaBuleHa
je 3akOHOM O pavdyHOBOJCTBY W PEBU3H]H, a OMHOCH CE€ HAa SKOHOMCKY
LEMHY KOjy YMHE MaTHYHO M CBa 3aBUCHA MpaBHa Jmna.* V moriemy
OBE peryjaTHBe MOTY c€ YIYTHTH je[lHAa KpyIlHa U JIBE CHTHE 3aMepKe.
Kpynna 3aMepka ce OIHOCH Ha Cy’KaBambe NpaBa Ha MOCTaBJbabe MUTAmkha
caMo Ha akKIMOHAape MaTWYHOr ApymTBa.®> Ha Taj HauMH Cy aKIHOHApH
3aBUCHHX JIpyIITaBa y MOTIYHOCTH UCKJbYYEHH, jep ce HhHMa He Mpyxka
ucta moryhHoct. [IpBa cuTHa 3aMepka ce OIHOCH Ha MHUTAmE Ja JH je
Cpbuju 6mito morpeOHO MOCeOHO MPaBHIIO KOje ce OMHOCH Ha MpaBO Ha
TMOCTABIbAMSE TUTAbA Y KOHTEKCTY MOBE3AHNX APYINTaBa, uMajyhu y Buy
Jia OBO NPAaBO AKIMOHAPA IOCTOJH y OIHOCY Ha IHMTAma KOja 3a Hpel-
MeT MMajy caapXuHy ozapeheHe Taduke AHEBHOT pena (YMHH ce Jla Tauka
JHEBHOT pefia Koja ce OMHOCH KOHCOJIMAOBaH (prHAaHCHjCKU M3BemTaj Beh
y ceOu caapkKM MOTEHLHWjall J1a Ce MOCTaBJbajy MUTama y BE3W ca Io-
BE3aHUM JIpyLITBMMA),’® U Apyro, y 3aKoHy je mpenBuleHO 1a mpaBo Ha

61 3. Apcuti (2008), 105.

92 U. Hiiffer, 705; J. Barbi¢, 365; 3. Apcuh (2008), 106. Bume o rpanunama
Kopuiifiera MpaBa Ha MOCTABJbAKE [TUTAba Y KOHTEKCTY HAjCIIOPHUjUX Tayaka JHEBHOT
pena Bum.: C. E. Decher, y: K. J. Hopt, H. Wiedermann (Hrsg.), 67 100; G. Spindler, y:
K. Schmidt, M. Lutter (Hrsg.), 1461 1468.

63 30117 2011, un. 342, ct. 2.

%4 3akoH 0 pauyHOBOICTBY 1 peBu3uju (Cryorcbenu anachux PC, 6p. 46/06, 111/09),
. 27.

95 Yrmop.: Hemaukwu 3akoH o akimjamMa  AKtG (Hem. Aktiengesetz) w3 1965. ronuHe
(ca uamenama o 2011. rogune), wi. 131, ct. 1.

% Onpenba je npemucana U3 HEMAUKOT IPaBA, Al CE HUjE BOXMIO PAdyHA O TOME
Jla c€ y HEMa4dKOM IIpaBy NMUTAmbE aKIMOHAPAa MOpPa OJHOCHTH Ha IOCIOBAaHE AKI[HOHAD
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MIOCTaBJbakbe MHUTakba MIOCTOJH Y OMHOCY Ha MOCIIOBALE MOBE3aHUX JAPYIII-
TaBa, IITO HUje MOTIYHO PEUICHE, jep je Tpedao MpoIucaTt Jja ce MpaBo
OJIHOCH W Ha MOCJIOBake IPyIe APYIITaBa.

5.2. Pok 3a kopumheme npaBa

IMutame BpeMeHa Kaja akIMOHAPH MMAjy MPaBO Jia MOCTaBJbajy
MUTalka je jeJHO OJf TCOPHJCKU M MPAKTHYHO HAjCTIOPHUJUX MUTama. Y
TOM Tomieay cy Moryha 4eTupu oAroBopa, Mpu 4emy Cy NpPBU H JIPYTH
YUCTU MOJENH, JOK Tpehu M YeTBPTH MPEICTaB/bajy KOMOUWHAIUje NpBa
JiBa.

1. Ilpsu mooen — nmpaso Ha nocmasmarbe NUMARLA Npe ceoHuye.
[Mpema mpBOM MoOzEITy, TPABO HA MOCTABJbAE MUTAHA MOXKE CE KOPUCTHU-
TH caMmo TIpe TOoYeTKa CeAHUIle cKymmTrHe. CMHUCao OBOT peliema je y
pacrepehemny CKyIIITHHE, YMME CE OHO IpemernTa y ¢asy mpumpeme.®’ Ha
0Baj HAYMH yIpaBa yHaNpesI 3Ha Koja Cy CBe MUTamba MOCTaBbeHa, TAKO J1a
MOXe Ha BpeMe Jla OTOBOPU Ha FHHX, & CBEHTYAIHO U Jla CACTaBH Kara-
Jor Hajuemhux MUTama ca OArOBOpUMA Ipe ceaHuIe.®® AKInoHapu 0BO
MpaBo MOTY Jia KOPUCTE Y Ne(DUHUCAHOM POKY Tpe CEIHUIE CKYIIITHHE.
300r 00aBe3e Be3uBama MUTaWkA 3a THEBHH PEll, HAjpaHUjU TPEHYTaK 3a
kopumiheme OBOT TIpaBa je o0jaBJpbUBam-E JTHEBHOT pema. HeompehuBame
pOKa 3a BpIIICHE¢ OBOT MpaBa Ou OMOFth/IJ'IO aKIMoHapuMa Jia paBo BpIIe
y cBaKo no0a, y ckiaay ca WAEjoM Ja je ,,[10cie CKYNIUTHHE Mpe CKYII-
HITHHE®, MITO je HempuxBaT/buB0.%’ TIpaBo Ha MOCTaB/baE MHUTAA TPE
CCILHI/IIIG TPaJUIMOHAIHO MPUXBaTa (hpaHIycKo mpaso.”

2. [pyeu moden — npago Ha nocmagsare numarba 3a 8peme ceo-
Huye. JIpyru Mozmen MpaBo Ha TOCTaBJbale MUTama Be3yje UCKIbYUHBO
3a cemHUIly cKymmtuHe. CaMo OHAj akIMOHAp KOjU je TPUCYTaH Ha
CKYTIIITHHCKO] CEIHUIIA MOXKE Ja TIOCTaBJba MHUTama. [Ipema Tome, CKyT-
IITHHA j€ MECTO TJIe Ce MMOCTaBJbajy MUTamka U 1ajy OAroBopH. Besa oBor
MojieJla ca IpaBoM ydemrha y pagy CKYINIUTHHE je AMPEKTHA M OYUIIIe-
Ha, Te CE MPaBO Ha MOCTaBJbakbe MUTaka MOXE TPETHPATH Kao MOMONHO
MpaBo, KOje CIyXKM OCTBapHBamy MpaBa ydyemha y pagy ckymnmruHe. He-
MadyKa je Ap)KaBa Koja Hajay)ke MpHUXBaTa 0Baj MOJEI MMOCTaBJbamba MHUTa-
®ha.

CKOT' JIpyIITBA y3 UCIYHEHE YCIOBa HEOMXOAHOCTU. Bua.: Hemaukn AktG, un. 131, ct. 1.
3a pa3nuKy o7 OBE peryiaTtuBe, CPIICKO paBo oMoryhapa akuuoHapuMa Ja MocTaBbajy U
IHUTamka Koja ce OJHOCE Ha TayKe JHEBHOT pefa.

67 F. Ochmann, 144.
8 J. Schmidt, 1644.
M F Ochmann, 144.

@pannyckn Tprosuncku 3akonuk  CC (¢p. Code de Commerce), un. L 225
108(3).
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OCHOBHa TIPEIHOCT NPHXBaTama IpaBa HAa MOCTABJbAKHE MHUTAHA
3a BpeMe CEIHUIIC je Y TOME LITO Ce CEIHHIA MpeTBapa y MeCTO Ie ce
BUILECTPAHO PAcIpaBba M MOJEMHIIE O Taykama JHEBHOT pexa. Ha Taj
HauWH ce pacipaBa He onBuja camo m3Mmely akimonapa, Beh u m3mely
aKIMOHApa KOjU MOCTaBJbajy MHUTAkha M YWIAHOBA yIPaBe KOjU J1ajy OIro-
BOpE Ha MOCTaBJbeHA MHUTama. [[UTama W OATrOBOPH Ha CEIHUIIM MIPYXKajy
BUILECTPYKE KOPUCTU M OCTAITMM aKIIMOHApUMa, KOjU HE YUECTBY]y y pac-
MpaBw, jep A00ujajy BHIle HHPOPMAIja HA OCHOBY KOjUX MOTY Ja OJITy-
ye Kako he mmacatv 0 mojeIMHUM Tadykama JHEBHOT pera.

OcHOBHHM HemocTaTak oBOor Mozena je y ehum MmoryhHocTHMa
3noynorpeba. MHocTpaHa (MaxoM HeMavka) Ipakca je Imokasana Ja Cy ak-
IUOHApH CKJIOHM Kopuihemy OBOT MpaBa He y cBpxe HH(popmucama, Beh
panu ocTBapHBama HEKMX OPYTrMX HEA03BOJbEHUX LUJbEBA (HA MpHUMED,
OIYTOBIIaYeHE CeAHUIIe, OJ0Kaaa pana CKyMIITHHE, IIMKaHUpamhe YWIaHO-
BA yNpaBe W MpPEICEAHUKA CKYIIITHHE, U CI1.)."!

3. Tpehu (mewoeumu) moden — Kymyrayuja npsa 06a mooend.
Tpehu Momen kymynupa JBa OCHOBHAa MoOJIelia, TaKO Jia akIMOHAp HMa
NPaBO Ha IMOCTABJbAE MUTAka Y Ofipe)eHOM POKY TIpe CeTHHIIE, alk U 32
BpeMe Tpajama cequuiie. OBa BapHjaHTa MEIIOBUTOT MOJEa je U3 yIa
aKIFoOHapa HajIIOBOJbHU]A, jep UM Jiaje HajBHINE MpaBa, ik je& W3 yIia
JIPYIITBA HAJHETIOBOJHHH]A, 300T M3Pa3UTO BUCOKUX TPOIITKOBA KOj€ TeHe-
pwie.

4. Yemepmu mooen — aymonomuja opywimasa. YeTBpTu Mozen
oMoryhaBa ApylITBUMa Ja ONTHPajy 3a HEKH Of MPETXOAHA TPH MOje-
Ja, IpU 4eMy ce jelaH ol HHX NPOIUCYje Kao AUCIO3UTHBHO IMPaBH-
no. IIpema ToMe, mpBa TpU MOzENa Cy MOCTaBJbeHA Kao ajTepHATHBHA
pemema. OBaj Momen ce 3acHMBAa Ha MPUHIMITY ayTOHOMHOT ypehema
nepuozaa 3a kKopuiheme NpaBa akKIMOHApa Ha MOCTaBJbamkbe MUTama, IIe
ce CBaKOM aKIIMOHApPCKOM JPYIITBY MpemnyliTa aa u3adepe Mones Koju
cMarpa /ia HajBUIIe OAroBapa HEroBUM MHTEPECHMa, Y CKIIAy C HIIEjoM
Ja , JpyLITBa 3Hajy IITa je 3a HHUX Hajoosbe”. AKO ce ApkaBa Oompenenu
3a (paBopH3alMjy ayTOHOMHU]jE, OHAa OU OMIIO YIYTHO Jia ce ofpeleHu Mo-
nen (IpBU WM pyrd) NMPUXBaTh Kao MUHUMAJaH, a Ja ce JPyIITBHMA
oMoryhu fia najy akumoHapuMma BHIIE Ipasa (Tj. Ja onTupajy 3a Tpehun
MoOJZIeT) MU Jia ce MPUXBATH Tpehn Moesn Kao OCHOBHHM, a Ja ce APYIIT-
BUMa oMoryhu cyxaBame OBOT MpaBa, TaKo IITO OW ONTUPAIH 3a MPBU
WIN JPYTH MOJE.

JlupekTrBa O mpaBMMa aKIMOHapa Ce HHUje M3jacHUIA Y TMOINIEHY
poka 3a xopumihieme npaBa akMoOHapa Ha MOCTaBJbabe MHUTama. Y Ipe-

"1 Bure o 3a6pann kopumhera Mpapa Ha MOCTABIbAKE THTAKA C IABEM 310YIO
Tpebe mpasa Bua.: Marcus GeiBler, ,,Die aktienrechtliche Auskunftsanspruch im Grenzbe

reich der Missbrauchs®, Neue Zeitschrift fiir Gesellschafisrecht 2001, 539 545.
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amOyJIi M3PUYHUTO CTOjH JIa CE OTOBOP Ha IMUTAME, Kajla aKIIHOHAPH MOTY
Jla TIOCTaBe IMHTambe, MPEMyIiTa peryJaTuBy JApkaBa wianuma.”> Ha oBaj
HAuYUH je MOCTUTHYT KOMIIPOMUC HU3Mel)y OHHX JIp)KaBa Koje JI03BOJbaBajy
kopumheme TpaBa maca Npe CEeTHHIE CKYMIITHHE M JpKaBa Koje
OCTBApHBam-¢ OBOI IPaBa YCJIOBJ/bABAjy MPUCYCTBOM Ha CKYIIIITHHCKO]
CeTHUIM. Y OCHOBH OBaKaB CHCTEM HajBHUINE OJroBapa M JpkaBama Koje
HHCY 3aKOHCKH ypeljuBajie 0BO MpaBO akI[MOHapa, jep uM oMoryhasa 1a
JIOMIATHO Pa3MHUCIIE O HAuWHYy yckial)iBama CBOT 3aKOHOMABCTBA Ca KOMY-
HUTApHUM.

3akoH o mpuBpeaHUM ApymTBuMa n3 2004. roquHe HUjE ce M3jalll-
HaBao y MorieNy poka 3a KopuIilheme MpaBa akIHoHapa Ha MOCTaBJbamkhe
nuTama. Y TEOPHjH je M3HET CTaB IpeMa KOMe akI[MOHApHU OBO IPaBO
MOTY OCTBapUBAaTH CaMO 3a BPEME CEIHUIIE, jep WIaH KOjU OBO IPBO
npeasuha caapiKu OMINTA MPaBUiIa 32 OCTBAPUBALE MPaBa Ha CKYIIITHH-
CKUM cenHuIiaMa.”> MelhyTiM, TO He 3HaYW Ja JPYIITBA Ha ayTOHOMHO]
OCHOBH HHCY MOIJIa Jia TIPOIIMPE OBO MPABO U HA MEPUOJ NPE CETHHUIIC.

3akoH 0 mpuBpenHuM npymTBuMa u3 2011. rogune Takohe He
oapehyje mepuon y KOME akIHMOHApH MOTY Ja KOpUCTE IMpaBoO Ha IO-
CTaBJbame NuTama. OBaKBO pellleHe¢ HUje PUXBATIEUBO M KOHIEIIIN]CKU
je HenocaenHo. Hanme, ako ce 3akoHOAABAIl OTYYHO 3a AETaJbHY peryrna-
TUBY IIpaBa Ha [I0CTaBJbabE INTAKka, OHJA je OWIO0 HYXKHO U Aa Ce OOpean
y KOM POKY aKIIMOHapH OBO IIPaBO MOTY Ja ocTBapyjy. Ouurienna mnpas-
Ha Mpa3HMHA KOja MOCTOjM Yy HalleM 3aKOHY OTBapa Kao Haj3HayajHHja
cneneha Ba muUTama: Koje MpaBWIO Tpeba cMarpaTH AWUCIO3UTHBHUM U
KOje Cy rpaHUIle ayTOHOMHE peryjaTHBe aKIIMOHAPCKHUX APYIITaBa?

1) OnroBop Ha MpPBO MUTakE j€ MPOOIIEMaTHYaH, jep 3aKOH Y JIeIy
KOjU Ce€ OJIHOCH Ha OBO IPABO HE HATOBEIITAaBa KOjU MOJIEN MPUXBaTa Kao
JUCTIO3UTHUBHO TpaBmiio. MehyTum, ynuHM ce fa Tpeba 3ay3eTH CTaB mpe-
Ma KOME aKIMOHapH MOTY Ja MOCTaBJbajy MUTama 32 BPEMe CKYMIUTHH-
cke cequuiie (apyru mosen). OBaKkBO PEIICHE je ONMPaBIaHO U3 HajMamke
YEeTUPHU pasJiora:

—  TIPBO, 3aKOH O MPHUBPEIHUM JIPYLITBUMA y OTICET ITPpaBa aKInoHapa
Jla y4eCTByje Y pajy CKYIIITHHE YKJbYUyje H MPaBO IMOCTABIbAhA
nuTama;’*

— JIpyro, y 00aBe3Hy CaJapKUHY 3allMCHUKA Ca CEJHUIIEC CKYIIIITHHE
yia3e W MOCTaB/beHA MUTabha aKIMOHapa;’

- Tpehe, HOPMC HAUICT 3aKOHA O IIpaBy dAKIHMOHApa Ha MMOCTAaBJbakbe
nuramkba Cy OYUITICAHO IMUCAHC IOJ BCIMKUM YTI/IHajeM HEMa4YKor

72 JlupexTHBa 0 IpaBMMa aKIMOHAPa, npeaMGyia, peruTai (8).

73 3. Apcnh (2008), 104.
74 30117 2011, wn. 328, cr. 2, Tau. 2.
75 3011/ 2011, un. 363, ct. 5, Tau. 7.
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mnmpaBa, ¢ ce KOpI/IH_Iheer OBOI" IIpaBa 3a BpEME CCAHULIC CMaTpa
HECIIOpHUM HPaBUIIOM; U

— YETBPTO, aKO C€ HEe OM MPUXBATUIIO OBO MPABHJIO HEjaCHO j€ Koje
01 OHZa MPaBUJIO MOIJIO /1 c€ MPUMEHHU U Ha KOjU HauuH (jeqHa
BapujaHTa O Omia Aa ce MpUMEHHU NPBU MOZET, aju OU ce y TOM
CIIy4ajy MOpajo MPETHOCTaBUTU O KOI' TPEHYTKa Mpe CEAHUIE
aKIMOHApU MMajy OBO IMpaBo, JOK OM Jpyra BapHujaHTa Ouna na
ce mpuxBatu Tpehu Monen, koju Ou Moped MPETXOAHO HaBele-
HOT HeIocTaTKa OMo (PMHAHCH]CKH UCUPIUBYjyhH 3a aKIoHapcKa
JPYIITBA).

N3BecHy 3a0yHy y HaBeIeHHU 3aKJbydaK YHOCH ofpenda 3akoHa O
MPUBPEIHUM JPYIITBUMA IIpeMa KOjoj TIO3UB 33 CETHHUITY 00aBE3HO cal-
pXu o0aBelITeHhe O MpaBHMa aKIMOHApa Ha ITOCTAaBJbAbE MUTAKkA Y3
HaBoljeme POKOBA y KOjUMa Ce Ta IpaBa MOTy KopucTuTH.® MeljyTum,
U3 ke He Tpeba m3Byhin 3akJbydak Ja akIMOHApHU IO 3aKOHY OBO IPaBO
MMajy | Tpe CEAHMIIC CKYIIITHHE, Beh ce 0HO mpuMemyje caMo y caydajy
Jla UM JIPYIITBO TO OMOTYhH.

AKO Cce TIpUXBaTH CTaHOBHIIITE JIa CE MHUTame 00aBE3HO MOCTaBIba
Ha CEIHWIIM, OHJIA je ONpaBIaHO M IOJaTHO OTPAHUYMTH OBO IMPABO aK-
[[MOHApa, Tako ITO OW Ce MPEIBUIENIO Ja Ce MHUTalke MOpa IOCTaBH-
TH 10 3aKJby4erhba Tauyke THEBHOT pela y OIHOCY Ha KOjy Ce IHTame
mocrasJpa.”’

2) Ha nurame Koje cy rpaHHIE ayTOHOMHE peTryllaTUBE aKIMOHap-
CKHX JIpyIITaBa y OBOj oOmacTu Mopa ce mohu ox KoHcTaramuje aa cy
3aKOHCKa MpaBHiIa O MPaBy aKIMOHApa Ha IOCTaBJbabe MUTAkba UMIIepa-
THBHE npupone. THM mpaBmwiInMa ce akIMOHapUMa rapaHTyje MHHHUMa-
JaH cTemneH 3amrtuTe. To 3Ha4YM a y CPIICKOM IpaBy aKIMOHApH MOTY Jia
padyHajy ca TUM Jia YBEK MOTY Jia TIOCTaBJbajy IHUTAkE 32 BpEeMe Tpajama
CKYNIUTHHCKE ceiHune. MehyTum, To He 3HaYM Ja aKIHOHAPCKO IPYIIT-
BO HE MOJKE Jla OJUTyYH Jia TIPOIIMPHU OBO MPABO aKIHOHAPA, TAKO LITO OH
UM ce OMOTryhmiio Ja muTama I0oCTaBjbajy U mnpe cequuie. DakTuiky je
kopuinheme OBOI IMpaBa Ipe ceAHuIe Moryhe Tek of TpeHyTka Kana je
aKIMOHAPUMa JOCTaBJbEH MMO3UB 3a CEAHMILY Ca THEBHHUM PEIOM.’s

5.3. ®opma U caJpKuHA MUTamba

Teopujcku, aKIMOHAPH MOTY Jia IOCTABE MHUTAE Y TIHCAHO] W/UIIU
yemenoj popmu.” Koja he ¢popma Guru npuxsaheHa 3aBUCH OJ] IpKaBe U

76 3011/ 2011, un. 335, ct. 2, Tau. 1 y Be3u ca 335, ct. 1, Tau. 7.
7T J. Barbié, 366.

7. Jleneruh, 216.

7 J. Jlenetnh, 214.
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camor akuuoHapckor apymrsa. Y CpOuju nutame GpopMe HHje 3aKOHOM
ypeheno. 30or Tora Ou Tpedano MPETHOCTABUTH TUCTIO3UTUBHO MPABHIIO
npemMa KoMe aKIIMOHApW MMajy NpaBo Aa MHUTama M0CTaB/bajy Y YCMEHO]
win nucMmeHoj ¢opmu. Ha oBaj HaumH ce TNpuUMeEmyje aHaioruja ca
OCTBAPHBAKEM IIPABA I714Ca, Kao jenﬂor OJl Haj3HAYAjHUjHUX TIpaBa aKIHo-
Hapa Koje ce 0CTBapyje Ha CeJHUII, jep IpeMa HOBOM 3aKOHY O anBpez[—
HHM JIPYIITBAMA aKI[MOHApH MMajy MpaBo [a Iacajy mucaHuM mytem.™
AKunoHapcka JpymTBa OM MHTEPHUM aKTHMa MOIJa Aa MPOMUIly o0a-
BE3HY YCMEHY (OopMy MUTamba, ajau He O OMIIO TO3BOJHEHO JIa CE 3aXTeBa
camo mucana ¢opma. [lpema ToMe, YCMEHO MOCTaBJbamke MHUTamba Tpeda
na Oyne mpaswio. Hadeno ycMeHOCTH ce mpaBaa THME Ja ce paj CKyT-
IITHHE 3aCHUBA HA MPUHIMIHMA PacHpaBHOCTH M TPAHCIIAPEHTHOCTH, a
nucaHa opma MocTaBJbakha MHUTAKkaA j€ Y JIATCHTHO] KOJIM3HjH Ca TOMe-
HYTUM OpUHIMIUMA. 300T Tora y ciiy4yajy J03BOJBEHOCTH MOCTaBJbamba
MUTamka MHCAaHUM ITyTEeM, OINPaBIaHO je Ja ce Ol aKIMoHapa WU HEKOT
Jpyror nuia (Ha MpuMep, IpeICeHNKA CKYTIITHHE, 3alIMCHUYapa, 1 CI.)
3aXTeBa /1a YCMEHO IPOYNTA MUTAhE W J1a Y CIIy4ajy OOMMHOT MHCAHOT
MarepHjaia MITamke YKPAaTKo Mpenpuya.

VY ynopenHoM mpaBy je HAPOYHMTO npooiieMaTu3oBaHa MorthOCT
aKIoHapa J1a MUTaba MOCTaBIbajy MPEKO Wurepuera. 81 Ha OBaJ Ha4YMH ce
y MOTIYHOCTH IITHTE WHTEPECH aKIHOHApa, jep UM Ce MpyKa joIl jefaH
MOIAJIUTET MOCTaBJbaha MNTamka, KOjU je y Toriexry koMdopa | TPOII-
KOBa JTaJIeKO IMMOBOJHHMjH OF OCTaNnX (KIacnYHuX) HauuHa. [locraBibame
MUTamka Mpeko MHTepHeTa je y CKIaay ca KOHIEITOM pa3Boja riacama y
OJICYCTBY, IITO OW HECTIOPHO TIOTOI0BAIO HEPE3UICHTHUM aKI[HOHapHMa.
MehyTum, He cMe ce N3ryOUTH U3 BUJA J1a OU 103BOJHEHOCT MOCTAaBIbabha
NMUTamka TpeKo MHTepHeTa CTBOPWIIO M JBa BENWKa IpoOiema: TpBH,
MTOCTOjH ompaBmaHa 0oja3aH ga Ou apymTBa Omia mperpnanHa (,,00mbap-
J0OBaHa“‘) MATamkMMa Ha KOja yrpaBa He Ou Owia y cramy J1a onroBopu,™
U IpyrH, pobiem cmetiu MuTepHeT npuctyna.’* Ha ocHoBy pedeHor je
OTIpPaBIaHO 3alUTaTH Ce J1a JIU Tpeba KpenpaTu HOBE OCHOBE 3a OOHjambe
CKYMIITUHCKUX ofajyka. ¥ mpaBy CpOuje akIuoHapy Hemajy MpaBo na
MOCTaBJbajy NHUTama npeko MHTepHeTa, anu Huje 3a0pameHo aKIuoHap-
CKUM JIpYIITBAMA JIa YBEly OBaKaB HaYMH OCTBapHBara OBOT IIPaBa.

ITopen popme Moxe ce MOCTAaBUTH U NMUTamE 00aBE3HE CalpKUHE
(emeMeHara) nuTama. Y TOM MOIIeny TpeOa KOHCTATOBaTU Aa 3aKOHOAB-

80 30111 2011, ui. 340.

81 Bumie o NnoCTaBJbalby IUTakba CJICKTPOHCKUM NYTEM Y HEMAa4YKOM IIpaBy BH.:

Christian Kersting, ,,Das Auskunftsrecht des Aktionidrs bei elektronischer Teilnahme an
der Hauptversammlung (8§ 118, 131 AktG)“, Neue Zeitschrift fiir Gesellschafisrecht
2010, 130 135.

8 Vrop.: J. Schmidt, 1644.
8 J. Schmidt, 1644.
84 F. Ochmann, 145.
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CTBa HE 3aXTEBajy Ja MUTame MOpa UMaTH onpeheHy caapxuHy. JemuHo
je OuTHO na muTame Oyae y Be3U ca TaukoM JHEBHOI peaa.

[Turarme aknnoHapa He Mopa z1a Oyie 00pas3nokeHo.% AKiroHap ce
He MOXke 00aBe3aTH 1a 00pasioKM 3alITO MOCTaB/ba ofpeleHo murame,
OZIHOCHO 300r yera cMaTpa Ja je OAroBop MoTpedaH 3a MpaBUIIHY MPOLe-
Hy MUTamba Koje ce OJJHOCHU Ha TauyKy AHEeBHOT pena.®® CynpoTHO pedeHoM,
aKIMOHAP YBEK MMa MPaBo Ja 00pa3ioku CBoje nmurame.®’

5.4. lpyru yciaoBU NPONKMCAHU UHTEPHUM aKTUMa JIPYIITBA

VYobu4ajeHo je ma ce mpaBo aKIHOHapa Ha TOCTaBJbabe MUTaba
IonaTHO ypelhyje M MHTEpHUM aKTHMa [PYINTBA, INTO MOApasyMeBa H
MoryhHoCT najber orpaHuYaBarka OBOI IIpaBa, BaH YCIOBa IIPOIMKCa-
HHUX 3akoHOM.®® Tako je y mpaBy CpOuje mpormcaHo Ja ce MOCTyIaKk
M0CTaBJbarha MIUTAA MOXKE YPEIUTH CTATYTOM HITH MOCIOBHUKOM O Pary
ckymurune.® Melytum, ompaBaano ce Hamehe MUTakE PAHUIA Tajber
OrpaHHYaBara OBOT MpaBa. Y TOM MOIJIELY je J03BOJBEHO a Ce MHTEep-
HOM PEryJIaTHBOM IIPOITHIITY YCJIOBH 3a BPLICH-E OBOT IPaBa ajii CaMo aKko
uMajy 3a IUJb:

a) HAeHTU(UKALW]Y aK[MOHapa — OB/ie O criafaiu CBH OHHU yCJIO-
BH KOjUMa C€ XEJM OCUTYpaTH Jla je JHIEe KOje MOCTaBJha MUTAMmE aK-
UOoHap ApyuITea (Ha mpuMep, W3BojoM u3 LleHTpanHor peructpa Ha 1aH
yTBphuBama akMoHapa);

0) onpkaBame pela Ha CEMHUIM — KaKo MOCTaBJbakhe MUTAma HE
O0u mocramo opyhe 3a oAyroplaueme Tpajama CENHMIIA CKYIIITHHE H
caboTupame JTOHOLICHA OAJIyKa, IPYIITBA OM MOIVIa AONATHO Ja Orpa-
HU4e Kopuinheme oBOr mpasa,” mpuMepa paid, JUMHTHpameM Opoja
nurama (Ha IpUMEpP, HAjBHINE CE MOIY MOCTaBUTH TPU IHUTarba)’ wiu

85 J. Barbi¢, 366; 3. Apcuh (2008), 104.
86 3. Apcuhi (2008), 104.

87 3. Apcuh (2008), 105.

8 O HOBHjoj HEMauKO] NPAKCH NO3BOJFCHOCTH HHTEPHHX OTpAHHHCIbA IIPABA

aKIMOHapa Ha MOCTaBJ/balbe MUTama Bulle BuA.. Lutz Angerer, ,,.Die Beschrinkung des
Rede und Fragerechts des Aktiondrs in der Hauptversammlung®, Zeitschrift fiir Unter
nehmens und Gesellschaftsrecht 2011, 27 37; Christian Kersting, ,,Eine Niederlage fiir
Berufsklager? Zur Zulissigkeit inhaltlicher Beschridnkungen des Frage und Rederechts
der Aktiondre gem. § 131 II 2 AktG ~ Zugleich Besprechung von BGH, Urt. v. 8. 2. 2010

IT ZR 94/08 Redezeitbeschrankung®, Neue Zeitschrift fiir Gesellschaftsrecht 2010,
446 449.

8 30111 2011, wr. 342, cr. 5.
9 C. Van der Elst, 50.

%1 'V oBoM ciydajy mocTojana 61 oGaBesa yrpape 1a HAKHATHO IHCMEHO OITOBO

pu u Ha npyra nutama. Bun.: U. Hiffer, 702.
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BPEMEHA 32 HHXOBO MOCTaBJbake (HA MPUMEP, TPU MHUHYTA MO MHUTAkY
WIH [IET MUHYTA [0 aKIHOHAapy);*?

B) aJICKBaTHY MPHUIIPEMY CETHHIIC — OBIC OM MOTIIM J1a CE CBPCTajy
YCIIOBH KOjU CE€ OJHOCE Ha BPILIEHE OBOT MPaBa MpPe CEIHHIE CKYIILITH-
He (Ha mpuMep, Yy KOM POKY aKIHOHapH MOpajy Ja MocTaBe MUTame Ipe
CeHuIE),” a MOTEHIMjalHO OM Ce MOIVIO TOBOPUTH U O 00aBe3d HajaBe
CIOKEHUjUX MUTamka WM TeHEepallHO HajaBe Opoja MuTama y OAHOCY Ha
CBaKy TauKy IHEBHOI pella — LHJb OBOI' OTpaHHYeHa je Ja ce omoryhu
YJIaHOBUMA YIpaBe aJIeKBaTHA MPUIPEMa 3a CEIHUILY CKYIIITHHE,

') 3aIITUTY TMOCIOBHE TajHE W TOCIOBHUX HWHTEpeca IPYIITBa —
OBJIE je ped O JiBa OJIBOjeHa MOjMa, P YeMY je TPBH OrPaHUYEHOT JI0Me-
Ha MPHUMEHE, jep ce Be3yje 3a MOCIOBHY TajHY, Koja je neduHucaHa 3ako-
HOM O TMPHUBPEIHUM APYIITBMMA, ™ JOK je IpyrH INUpEr Orcera, jep ooy-
XBaTa CBE OHO IITO 3aKOHOM WJIM MHTEPHUM IMpONHUCHMa HHUje onpeleHo
Kao MOCJIOBHA TajHA a YMHH MMOCJIOBHH HHTEpEC ApyInTBa.”

[Ipuxazana onpenda 3akoHa O MPUBPEIHUM APYIITBUMA j& IHCa-
Ha TI0]l OYMIVICJHUM yTuIlajeM JIMpeKTHBe O MpaBUMa aKIMOHapa Koja
je omoryhmna npkaBaMa 4JaHWIAMa WM aKIMOHAPCKUM JPYIITBHMA
Ja Cy)KaBajy NMpaBO aKIMOHApa Ha MOCTAaBJbakE MUTAA U3 YETHPH TO-
penaBenena pasinora.” Ilpu Tom ce CpbOuja ompezeniia a eBEeHTyaIHO
CyXaBarme OBOT MPaBa MPEMyCTH aKI[MOHAPCKUM IPYIITBHUMA.

6. IIPEIIOPYKE 3A YHAIIPEBEBE ITO3UTHBHOIIPABHE
PEI'VIIATUBE ITPABA AKILIMOHAPA
HA TIOCTABJBABE ITUTABA

3akoH 0 mpuBpeaHuM IpymTBuMa u3 2011. rogune je y 3HauajHO]
MEpH yHAIpennuo CPICKY peryiaaTuBy INpaBa aKIMOHAapa Ha MOCTaBJbAE
nuTama. 3a pa3nuky ox 3akoHa u3 2004. roguHe, KOjU Ce y MOTIYHOCTH
OCJIOHMO HAa ayTOHOMHY PETYJIaTHBY M TaKO aKUMOHapuUMa HHUje TPYKHO
HUKaKBY IapaHLyjy a OBO PaBO MOTY J1a BPILIE, HOBH 3aKOH je PEABUICO
netajbHa npaswia. Hoe ogpende cy mucaHe 1Mo y30py Ha HEMayKo IpaBo

92 Buie 0 BpeMEHCKUM OrPAHHYCHHIMA [IPABa aKLHOHAPA Ha TI0CTABIbAbe INTAbA
Bua.: Michael Griiner, ,,Zeitliche Einschrinkung des Rede und Fragerechts auf Haupt
versammlungen  zugleich Besprechung der BV erfG Entscheidung ‘Wenger/Daimler
Benz’,,, Neue Zeitschrift fiir Gesellschaftsrecht 2000, 774 775.

9 C. Van der Elst, 49 50.
% 30117 2011, . 72, ct. 3.

% Bume o MOCJIOBHO]j TajHM K0 OCHOBY 3a OJI0Mjarbe JlaBarba OAroBopa BHIL: J.
Jleneruh, 218 221.

96 Vop.: lupexTuBa o npaBuMa akuuoHapa, wi. 9, ct. 2 ca 30111 2011, un. 342,
CT. 5.
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U y TOTIIYHOCTH Cy yckiahene ca JupexkTHBoM O mpaBHMa akLHOHapa.
MaxoM UMIIEpaTUBHHM HOpMamMa Cy HpeLHu3HO ypelheHa cBa 3HauyajHHja
MUTamka NpaBa aKLHoHapa Ha MOCTaBJbamke NUTamka (MMajal npasa, ycio-
BU 3a Kopuuiheme npasa, TyKHUK o0aBe3e, AaBambe OATOBOpa MO HAJIOTy
cyna, ¥ ci.). AKLMOHapCKUM IPYLITBHMA je OCTaB/bEHa BEJIMKa ciaobona
NPUWIMKOM NpuiiarolaBama BpIICHa OBOI IIPaBa CBOjUM MOTpedama, ajiu
camo y mpaBly JaBama Behux mpasa akuuoHapuma. CykaBame IpaBa je
Moryhe caMo y HEKOJIHMKO M3PHUUUTO OMEHYTHX 00JacTu.

[Ipemaa je reHepanHu yTHCAK O HOBUM OApen0aMa BeoMa MOBOJbaH,
BUMa c€ MOXKE YITyTUTH HEKOJIMKO 3aMepku. Heke o mHUX Mory OuTH ca-
HUpPaHE MPaBWIHMM TyMau€HEM Off CTpaHe CyloBa, JOK Ce€ JIpyre MOry
WCTpaBUTU CaMO M3MEHaMa 3aKoHCKOr Tekcra. Kana je peu o ycioBuma
3a KOpHIIhemke OBOT MpaBa, OCHOBHU HEJOCTaTaK MPEACTaB/ba YHILCHHULA
Ja 3aKoHOM HHje onpeheH pok 3a KopuIIheme NpaBa aKIHOHApa Ha
MOCTaBJbabe MUTAkA, IITO je Y OYMITIETHOM HECKIany ca MpuxBaheHOM
KOHLEMIMjoM ypehuBama CBHX 3HAa4ajHUX acliekara oBor mpasa. Hacy-
NPOT YCIOBUMA 32 KOpHIINEHE, KOjU Cy 3aKOHCKH y OCHOBH HCIIPaBHO
¢dopMmynrcaHy, y APYT'M CETMEHTHMMa 3aKOHCKE PEryjaTHBEe OBOT IpaBa
aKIMOHapa MOCTOjM BHIE HejacHoNha, ajii OHE MpeBa3uiIa3e OKBUPE OBOT
pana.

Dr. Vuk Radovié¢, LL.M.

Associate Professor
University of Belgrade Faculty of Law

CONDITIONS FOR EXCERCISING SHAREHOLDERS’
RIGHT TO ASK QUESTIONS

Summary

Law on Business Organizations from 2011 has significantly im-
proved the regulation of shareholders’ right to ask questions in Serbia. In
contrast to the previous law from 2004, that has completely transferred
regulation to companies which is why there was no guarantee for exercis-
ing this right, new law contains detailed norms in this respect. They are
written under the dominant influence of German law and are completely
harmonized with the Shareholders’ Rights Directive. All important is-
sues of shareholders’ right to ask questions have been regulated mostly
with imperative norms (subject of the right, conditions for exercising this
right, debtor of this obligation, court protection, etc.). Corporations have
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a lot of freedom to adjust exercising this right to their needs, but only by
giving more rights to shareholders. Limiting the scope of this right is pos-
sible only in certain, precisely defined areas.

Although the general impression of the new regulation is very posi-
tive, there are certain aspects which can be criticized. Some of them can
be cured by adequate judicial interpretation, while others cannot be cured
without changes to the law. In the area of conditions for exercising this
right, the most important deficiency is the fact that the law has not deter-
mined when the right to ask questions can be exercised, and that stands in
obvious disharmony with the adopted conception to regulate all important
aspects of this right. Contrary to conditions, which basically have been
properly formulated, other aspects of legislation regarding this sharehold-
ers’ right contain more profound obscurities that go beyond the scope of
this paper.

Key words:  Shareholder. — Corporation. — General meeting. — Right to
ask questions. — Shareholders’ Rights Directive.
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