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YCTABHA XAJIBA TEOPUJCKOIIPABHH OKBHP

Hlupere ycmagne dicanbe y OKGUPUMA €BPONCKO2 KOHCIMUMYYUOHATUIMA
nocneorwe dexkade XX eeka, anu u 1€HO KOHCIMUMYUcaroe y CpuCKu YCmagHu cucmem
2006. 2o0une, uzasuea nopacm uHmMepecosarba 3d 08UM NPAGHUM UHCIUMYIOM.
Hmajyhu y 6udy da ynopeoHo npago He npysca jeOuHCmEeH UHCMUMYYUOHAIHU MO
den ycmasHe acanbe, Kao U pelamueHo Kpamkompajuo uckycmeo Penyonuxe Cpouje
€a 08UM UHCMUMYMOM, He usHeHalyje uureHuya oda je y Hauwioj meopuju 0meopeHo
MHO20 NUMARA HA 08OM NObY. YHPago u3 moe paszio2a aymop je Hacmojao 0a npéeH
CMBEHO KPO3 YNOpeoHy ananu3y UHCMumyyuoHanHux mMooena mpu yeneona npumepa,
Hemauxe, Aycmpuje u lInanuje, obozcaheny nojedunum cneyu@uuHocmuma npagHux
cucmema y Kojuma je HakHAOHO KOHCMUMYYUOHANUZ08AHA YCMABHA JHcanba, npysicu
MeopUjcKo NpasHu OKGUp 0802 NPAGHO2 CPedCmsal.

Kipyune peun: Vemasna oicanba.  Ilpasno cpedcmeo. Jbyocka npasa.  Ycemashu
cyo.

1. OIIIITA PABMATPAIHA

IToper KOHCTUTYTHBHE, OpraHU30Bamka BPILICHA JIPXKABHE BIIACTH,
M0 CBOjOj OMTHOCTH M3/Baja ce orpaHudvaBajyha ¢ynkmuja ycraBa. Cam
npolec KOHCTUTYLHOHATU30Bamka JpKaBHE BIACTU MPBEHCTBEHO j€ TOJ-
CTaKHYT NOTPeOOM OrpaHHYEHa BIACTH y UHTepecy ciobone. IIpema
TOME, OHOUICHEM YCTaBa, OMJI0O HEHOCPEOHO Ha pedepeHayMy HIIH II0-
CPEACTBOM CBOjUX IMpEICTaBHUKA Y MapJiaMeHTy, Tpal)anu ycTaHOBJbaBajy
OKBHMpE IPOCTHpama JIp’KABHE BIACTH. Tako yCTAHOBJbEHE I'DAaHULEC W3
KOJjUX IIp’KaBHA BIAcT HE MOXKE Ja HMCKOPauu CaTKaHE Cy Of JbYIACKHX
mpaBa Kao HEU30CTABHOI EJIEMEHTa materiae constitutionis. Pasyme ce,
IPOKJIAMOBamke JbYJCKHX IIPaBa jecTe HyXaH, ajll HE U JOBOJbAH YCIIOB

Aytop je BaHpenHu mpodecop KpHUMHUHATHCTHUKO MOMUIMjCKE aKaJIeMuje
y Beorpany, darko.simovic@kpa.edu.rs. OBaj panm je pe3yaTaT pealn3oBama HAydyHO
HCTPaXUBAYKOT TPOjeKTa Koju GpuHaHCHpPa MUHHUCTAPCTBO MPOCBETE U Hayke PermyOnuke
Cpbuje mox 6pojem 179045.
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bIXOBOT OTEJIOBJBbEHHA, j€p CaMO JEJOTBOPHH MEXaHW3MH HHHXOBE 3a-
IITHTE 3ajeMYY]y OCTBAapHBAEbC JbYICKUX NpaBa y MPAaKcH. JexaH o mo-
CPEIHHX BUJI0BA 3ALUTATE yCTABOM 3ajEMUCHHX IIPaBa je ancTPaKTHa KOH-
TPOJIa YCTABHOCTH 3akoHA. MehyTnm, To cBaKako HWje W JOBOJbAH Me-
XaHU3aM YCTaBHOCY/CKE 3alITHTE JbYACKHX MpaBa, jep ce OHa y AaJIeKO
Behoj Mepu yrpokaBajy TojeIMHaYHAM aKTUMa jaBHHX BiacTH. Mmajyhu
y BUAy Ja je HerocpeqHa NPHMEHUBOCT YCTAaBOM 3ajeMUYECHHX IIpaBa
jeaHa on OMTHUX TEKOBHHA CaBPEMEHOT JIMOEPaTHO-IEMOKPATCKOT KOH-
CTUTYLIMOHAIN3MA, JIOTHYHO j€ PETIOCTABUTH J1a OU YCTaB HCTOBPEMEHO
Tpebano na mpensuha U HEMOCPEAHY YCTaBHOCYACKY 3aIUTHTY JbYICKHX
npasa. Ho, koMmapaTuBHO OoCMaTpaHo, HEMOCPEIHA YCTaBHOCYIICKA 3a-
LITUTA JbYACKUX IIPaBa ce HE MOXKE CMaTpaTH MPaBUIIOM, ¢ 003MPOM Ha TO
Ila TeK Mamu Opoj ycraBa npensuha yCcTaBHY KajlOy Koja ce HajoIlTHje
oapelyje kao mpaBHO CPEACTBO 3a 3aLITUTY JbYACKHX TIpaBa Mpej yCTaB-
HUM CYIOM.

Camo mocTojame ycTaBHe kajabe ykasyje Ha MpaBHY CYNEepPHOPHOCT
yCTaBOTBOpPHE, OPUTHHEPHE BIIACTH, jep je€ CBAaKOM rpajaHMHy OCTaBJbEHA
MOTYHHOCT J1a MOKpeHEe MOCTYIaK Mpe/l YCTABHUM CYJIOM Pajy Kacupama
akara W3BEICHUX jaBHUX BIIACTH KOjHMa ce MOBpeljyjy yCTaBoM 3ajeMucHa
npasa. Ha Taj HaunH oHa 00e30elyje ma ce pyHKINOHHNCAke CBUX jaBHUX
BJIACTH, YKJbYUyjyNH U CYIACKY, OBHja y TpaHuliaMa 00jeKTUBHOT IpaBa,
Tj. ycraBa. Haume, HermocpeHOM yCTaBHOCYICKOM 3alTUTOM JbYICKUX
npaBa LWITUTH C€ M YCTaB Kao €0 O0jeKTUBHOI MPABHOI HOpeTKa. 3aTo
ycTaBHY *an0y He Tpeba mocMarpaTH UCKIJbYUYHBO Kao jeJaH JOAaTHU Me-
XaHM3aM 3allTUTE JbYJICKHUX MPaBa, jep OIydyjyhu 0 yCTaBHHM >kaibama
YCTaBHU CyA UCTOBPEMEHO TyMayH U Jlajbe pPa3BHja 00jeKTHBHO yCTaBHO
paBo.

[lo ymmeny Ha mBajuapcKy TPamuIldjy ApKaBHOIpPABHE >Karoe
(staatsrechtliche Beschwerde)' xonctutyucane YcraBom on 1874. ro-
JIMHE, Ka0 MEeXaHW3Ma 3alliTUTe ycTaBHUX mnpaBa rpahana npen Caes-
HUM cynoM, Y Hemaukoj je 1951. romuHe ycTaHOBJbEHA ycTaBHa jkajba
(verfassungsbeschwerde). Nako ce ycTaBHOCYICKA 3allITUTA JbYICKHX
npaBa HUje M0jaBUJIa HCTOBPEMEHO ca HACTAHKOM YCTaBHOT Cy/a, yCTaB-
HU CIOPOBU MOKPEHYTH YCTaBHHM >kajn0ama NpelCcTaBibajy yOed/bHBO
HajIIPETeKHUjU JIe0 HeroBe akTuBHOCTH. bynyhu na je ycraBHm cyn kao
nmoceOHa MHCTUTYIMja HAcTao y AyCTpHWju ca jenInHUM HuJbeM na Oyme
»apourap y koHpnukTMa u3mel)y denepanaHe JerucaaTuBe U JIETUCIATH-
BE Jp)KaBa 4wiaHuIa“,” Moxe ce pehu 1a je o ,,eKCKIy3uBHOI apOuTpa‘
YCTaBHHU CYJI €BOJIYHUPAO Y ,,cyl oOMuHuX Jbyau‘.® Jlakie, 300r BaXKHOCTH

' Bux. Thomas Fleiner, Alexander Misic, Nicole Topperwien, Swiss Constitutional
Law, Kluwer Law International 2005, 183 188.

2 Theo Ohlinger, ,,The Genesis of the Austrian Model of Constitutional Review
of Legislation®, Ratio Juris, 16, 2/2003, 210.

3 Bux. Onusepa Byunh, ,,YcrapHe n 3akoHCKE MOTYHHOCTH JOCTYIHOCTH yCTaB

HOM CyJy WJIH KOHIIEIIIMja YCTaBHOT CyACTBa AaHAC", Akmyenna numarea cagpemenoe 3a
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3amtuheHux no6apa, yciel KOjux Cy yOCTajoM JbYACKa IpaBa HEH30-
CTaBaH €JIEMEHT yCTaBHE MaTepHje, a Takohe u 300r BUXOBOT Tpydor U
MacOBHOT' HapylllaBama Koje je JOKUBEIo KyIMHUHAIH]y 3a BpeMe J[pyror
CBETCKOT para, IpaBHU MEXaHW3MH 3aIUTHUTE JbYICKUX IpaBa ce oborahyjy
JEAHUM JONYHCKUM TpaBHHM CPEICTBOM. YOCTaloM, ,HajBehu gomer y
3alITUTH MpaBa rpajaHa v ycTaBHOCTH (je) MpU3HaBamkbe MOTYHHOCTH Jia
ce cam rpal)aHUH-TIOjeAMHAIl HETIOCPEeTHO Oo0paTH YCTaBHOM CYIy paau

3aIITUTE CBOjUX IMpaBa WK ycrasa‘.*

[MpumeTHMO Na ce y yCTaBHONPABHO] KIHMKEBHOCTH MAJIO MaXibe
noceehyje edekTHMa TIOBpPAaTHOT [IejCTBA KOHCTHTYIMOHAIN30BaHa
ycTaBHe jkaj0e Ha ycraBHU cya. Cama Bepa rpahaHa 5a je yCTaBHH Cya
HoCye/ilba WHCTAHIA 3AIITUTE HUXOBHX YCTaBOM 3ajeMUYCHHMX IpaBa
3HA4YajHO MOMaxke apupMHUCamy OBE WHCTHTYIIM]jE, [1a TAKO M TOAU3amby
BCHOT yIliefla W ayTopuTera. Jep, kKako je To 3abenexeno: ,,Ce Beha
MPHUBJIAYHOCT YCTaBHOIPABHOT CYOBama JIGKH y MOPATHO] CHAa3u KOjy
j€ OHO CTeKJI0 y ounMa rpaljaHa Koju ce y37ajy y CYI pajud OCUTypama
OCTBapuBara cJ1000/a 1 Mpasa MyTeM ToIToBama ycrasa“ (La Pergola).’
be3 003upa Ha KpUTHKE KOje HACTOje Nla, penaTuBu3yjyhu mero 3Hauaj,
oMaJioBaXke OBaj MHCTUTYT Oyayhu na je Hajehm Opoj ycraBHHX kaiOu
HEYCIIEIIaH, Jocalallliha YCTaBHOCY/CKA Mpakca y AycTtpuju U1 Hemaukoj
yKasyje J1a Opoj yCIeIHO OKOHYaHUX MOCTYIaKa 10 yCTaBHUM Kajibama
YBEIUKO Tpemainryje Opoj CBHX JIpyrux MpeaMeTa y Kojuma je yTepheHa
nospejia ycrasa.’

Nmak, ycraBHa anba uMa u cBoje TaMHO Hanmudje. Konmuko rox ce
cMarpana JeJOTBOPHUM IPAaBHUM CPEJCTBOM 3allTHTE JBYIACKHX IPaBa,
yCTaBHA jkaj0a HUje OMIITeNnpuxBaheH WHCTHTYT, jep Ce€ jOIl YBEK cMa-
Tpa ,,KOHTPOBep3HOM (GyHKIMjoM ycTaBHOr cyma“.’ Ilpe cBera, ycras-
Ha jkamba oTBapa MpoOJieM OJHOCAa YCTAaBHOT Cyda W PEJOBHUX CYIO-
Ba, jep je OCHOBHH MPEAYCIIOB 3a KOpUITNECHE OBOT MPABHOT CPEICTBA
UCIPIJBEHOCT PEJIOBHOT MPABHOT IyTa 3allITUTE JhYJICKUX TpaBa. Ha Taj
HAYMH JIOBOJM C€ y IMHUTAmE HAdelo HE3aBUCHOCTH M CaMOCTATHOCTH
CYJICKE BIIACTH, jep OIUTYKe PEJIOBHHX CYJ0Ba, MOJ ofipejeHUM YCIIOBHMA,
MOJIEKY TIPEUCTIUTHBAKY Off CTpaHe YCTaBHOT cyda. McroBpemeHo, Ha
nocebGaH HAYMH CE TAKO JIOBOJIU Y MUTAkE M cama IPUPOoJia YCTaBHOCYI-
cke (YHKITHjE, jep ¢ YCTaBHH CYHI pajay 3alllTHTE YCTaBa TPaHCHOpPMU-

konooascmea, Case3 ynpyxkema npasHuka Cpouje n Pemybmuke Cprcke, beorpanx 2009,
453 464.

4 Parxo Mapxkosuhi, Ilokpemarwe ycmagrnoz cnopa o ycmagHOCHU HOPMAMUGHUX
axkama, beorpan 1973, 62.

> Jadranko Crni¢, ,,Ustavni sud Republike Hrvatske: iskustva i perspektive,
Politicka misao 4/2001, 140.

6 Gerhard Dannemann, ,,Constitutional Complaints: The European Perspective®,
International and Comparative Law Quarterly, 43, 1/1994, 151.

7 Hparan Crojanosuh, Ycmasno npaso, 11, Hum 2007, 369.
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IIe Yy CBOjEeBPCHY BPXOBHY MHCTAHILy PEIOBHOT CYICTBAa. YIPaBO M3 TOT
pasiora 4yjy ce NMOMajo WPOHWYHH KOMEHTApH Jia Ce MOpel BPXOBHOT
Cyla, Kao HajBUINE MHCTAHIIC MPAaBOCYIHOI CUCTEMa, YCTaHOBJbABA ,,HC-
THHCKHM BPXOBHH cya“.® Pa3symM/bHBO je 1a MOKJIOHHUIM YCTaBHE aide
MOKYIIaBajy /1a OCHOpE Te3y Jla OMHOC YCTaBHOT Cyla M PEAOBHUX CyOBa
NIOYMBA HA PHBAJICTBY, @ HA M3BECTAaH HAYMH M HA HaYelly CyOOpIuHAIHje.
VY OBOM KOHTEKCTY je 3aHUMJbMBO IOMEHYTH MHUIIUbEHe cynuje CaBe3Hor
ycraBHor cyaa Hemauke, Xanc Joakuma Jenua (Hans Joachim Jentsch),
KOjU McTHYe ja n3Mely ycTaBHOT CyJa M pelOBHUX CyJ0Ba MOCTOjH Iap-
THEPCKH OZHOC jep o0a opraHa OCTBapyjy jeAMHCTBEHHM YCTaBHH 3aja-
Tak U JAPYLITBEHH IHJb, & TO je 3aLITHTa YCTABOM 3ajeMueHuX mpasa.” Y
HAIlI0j TEOPH)H je U3PaXKEH CTaB O MapayeIn3My YCTaBHHX 3aaTaKa OBHX
MHCTHTYIMja, Oyayhu 1a yCcTaBHH CyJ IITHUTH JbY/ICKa NpaBa TyMayeHEeM
Y IPEIMEHOM YCTaBa, JJOK C€ Y CIy4ajy PeJOBHOT Cy/ICTBa HHXOBa 3aIlITH-
Ta OCTBapyje TyMaueweM H IpuMeHoM 3akoHa.' UuHHM ce 1a ce 0 oBak-
BOM HauWHy pa3MHUIIJbarka MOXe mojiemucaru. Hanve, He Moxe ce ocro-
PHTH JIa je HE3aBHCHO M CaMOCTAJHO CYJCTBO HEOITXOIHA MPETIOCTaBKa
OTENOBJbCHA BIIAJIaBHHE TpaBa. Ho, HE3aBHCHOCT WHCTHUTYLHMja MpPaBO-
CYJHOT CHCTeMa He 3Haul MCTOBPEMEHO Jla ’bUXOB paJl HHje 3aCHOBAaH Ha
NpUHLUITY ycTaBHOCTH. bynyhu m3BeneHa, cyicka BilacT je orpaHHYeHa
YCTaBOM M y TOM CMHCIy MOTIIYHO j€ ONpPaBIaHO IOCTOjabe MEXaHM3Ma
KOjH CacBUM M3y3eTHO oMoryhaBa KOHTpPOJIY yCTaBHOCTH MPAaBOCHAKHHX
CYACKHX OJUTYKa. Y NPWJIOT OBaKBOI' HaYWHA Pa3MHILbamba MOXE ce Ha-
BecTH (Qopmynanuja 0oHckor OCHOBHOI 3aKOHA KOjU je MpenBUACO 1A
VYcTaBoM MpoKJIaMOBaHa TIpaBa Be3yjy 3aKOHOAABHY, M3BPIIHY U CYACKY
BJIACT Ka0 HemocpeaHo mpaso (wi. 1, ct. 3). YocTanoM, OCTaBUTH CYACKY
BJIACT HEOAUPIFMBOM H3y3UMameM FEeHHX aKaTa U3 yCTaBHOCY/ICKE KOH-
TpoJie, IPH Ca3HaWky Ja aKTH KPHUBUYHUX CY0Ba MHOTO IyOJbe MPOIUPY
Ha MoZIpydje je3rpa OCHOBHUX IIpaBa HETO aKTH yIpaBe, BPIIIIO OU ce Ha
wirety rpahana (René Mavcic)."!

Wmajyhu y BuAy NPUHUUN BUILECTENIEHOCTH y Pady CyACKe Bia-
CTH, MOTYhHOCT 3a JIOHOLIEHE HEYCTaBHUX OATyKa HECYMIHHBO j€ Maja.
VYmpaBo u3 Tor pasiora He Tpeba OCIOpaBaTH ONPABIAHOCT MOCTOjamba
jeIHOT MeXaHu3Ma KOjH M3y3eTHO oMoryhaBa KOpeKIfje CYICKHX OITyKa
y ciy4ajy aa ce \uMa noBpeljyjy ycraBoMm 3ajeMuena mpasa. [Ipu Tome
npema oJyIyKaMa peI0BHHX CylI0Ba yCTaBHU CyJl HE HACTYIIA Kao Cya IyHe
jypucnukuyje jep, moctynajyhu 1Mo ycTaBHO] kajOu, yCTaBHH CyJ He

8 Wojciech Sadurski, Rights Before Courts A Study of Constitutional Courts in
Postcommunist States of Central and Eastern Europe, AA Dordrecht 2005, 25.

9 Jlparan Crojanosuh, Onusepa Byunh, ,,JloMamaj yCTaBHOCYACKOT HCIIUTHBAA
OJTyKa PEIOBHUX CYJI0Ba Y IIOCTYIKY OJUTy4HBama O yCTaBHHUM xajbama rpahana®, [Ipas
Hu orcusom 14/2009, 883.

10 1pid.

' Bragumup Bypuh, Yemasna scanéa, Beorpax 2000, 45.
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yTBphyje TaYHOCT W TMOTMYHOCT YUELCHUYHOT CTarha HUTH MPEUCIHTY]e
NPUMEHY MaTepujalHOr MpaBa OJ CTPaHe PENOBHOI Cyla HA KOHKPETaH
ciydaj, Beh MCKJBYYMBO OIUTydyje O YCTaBHUM IHUTamkUMa, OIHOCHO O
TOME Ja JH je JOLUIO JI0 MOBpPEJC YCTaBOM 3ajeMUYCHHUX IpaBa. Y TOM
CMHUCITY, ,, TeXXHIITE YCTaBHOCYACKOT UCIUTHBAKA CYJICKHX OJUTyKa MOpa
na Oyme Ha WHTEpPIpEeTalyju, MPaBHOM CTaHOBHINTY KOj€ je PEIOBHU CYI
3ay3e0 WM je Tpebasio Ja 3ay3Me O 3HauCHhy OCHOBHHX MpaBa rapaHTOBa-
HHX YCTaBOM, FbUXOBOM HOPMAaTHBHOM JOMETY M FbUXOBHM rpaHuiama‘’.'?
[Hakie, pemaBajyhu o ycraBHUM KajdaMa YCTaBHU CyJ HE HAcTyna Kao
cyrneparnenandoHd Cyl, HEro Kao Cyll KOju pa3Marpa W CaHKIUOHUIIE
UCKJbYUYHMBO IIOBPEJE YCTaBa, ,,a HE 00MYHE NpaBHe rpemke”.'? 36or Tora
MOCTYTamke CyJa N0 YCTaBHUM KallbaMa MpeficTaBlba ,,KOHTPOIY MUKPO-
YCTaBHOCTH, jep KOHTpOJIa YCTABHOCTH MPUMCHE 3aKOHA MPECTaBIba
OJCTyName 0] OCHOBHE (DYHKLHje yCTABHOI' Cy/la, KOHTPOJIE YCTaBHOCTH
3aKoHa.'*

HaBezeHe unmbeHHIIe HABOJIC Ha 3aKJby4aK Jia C€ HEONPABIaHO ro-
BOpH O TapaJieiu3My YCTaBHHX 3aJaraka PeAOBHOT CYACTBA U YCTaBHOT
cyna, jep OM TO 3HAYWJIO Jla je YCTaBHH CyJ JSAUHU M HUCKJbYYUBH 3a-
IITUTHUK YCTaBOM MPOKJIAMOBAaHUX MpaBa. Ha Taj HaumH ycTaBHa kajba
Ou mocTana peoBHO MPABHO CPEACTBO 3AIITUTE YCTABHUX MpaBa, MTO O
Y HDOTIIYHOCTH HapyUINWJIIO MHCTUTYIIMOHAJIHY JIOTUKY OBOI' MHCTPYMECHTA
(cpencTBa) Kao JOMYHCKOT MEXaHH3Ma 4Hje je KOpUIIheme H3y3eTak, a
He MpaBmIo. YcraBHa xkajba Tpeba aa Oyne mocienmi 0aCTHOH 3aIITHTE
yCTaBHUX MpaBa M y TOME CE MOpa OIIeaTH EKCKITy3MBHOCT HEMOCPEIHE
YCTaBHOCY/CKE 3aIlITHTE JbYJCKHUX TPaBa, jep OHAa HE MOCTOjU MapaiesiHO
ca MexaHM3MHMa peJOBHOI MpaBocyha, Beh cacBUM H3y3eTHO KOpHTYje
u Jomnymyje meroB pana. O mapanenu3Mmy 3anaTaka MoXKe OUTH pedud
WCKJBYYHMBO TIOJI YCIIOBOM JIa 3allITUTA TOjeJUHUX YCTaBHUX IpaBa HUje
00e30elhena myTeM peloBHOT CYACTBA, IITO je Jajieko pehu ciyuyaj.

[Topen oBe mpuMenOe HaYeTHOT KapakTepa, O KOjoj je Owmio peuw,
WHCTUTYT YCTaBHE Xaibe y naneko Behoj mepu muckpemuryje jeman
npakTHYaH pas3nor. Hamme, oBaj MHCTHUTYT ca cOOOM HOCH PHU3HK Of
MpeHaTpraBamka YCTaBHOT Cy/la BEIMKHM OpoOjeM YCTaBHUX >KayOW, Ia
TaKo M 3aryliuBama HErOBOT pajaa, jep he rpahanm, nako je 0BO mMpaBHO
CPEACTBO IO CBOjOj NPUPOAU H3Y3E€THO U JOIIYHCKO, C LUJBEM 3aLUTHTE
CBOjUX IpaBa PEIOBHO IIOCE3aTH 33 HUM Kao mocienmoM HagoM. To je
Oro pasiior n1a OOHCKH yCTaBOTBOpPALl M30ErHe KOHCTUTYLIMOHAIN30BALC
oBOr MHCTUTYTa 1949. ronuHe KojU je y HeMadKH YCTaBHU CHUCTEM YBe-
JIeH 7iBe ToauHe KacHuje 3akoHoM o CaBe3HOM ycTaBHOM cyny. Tana, y

12 J. Crojanosuh, O. Byuwuh, 891.

13" Parko Maprouh, ,,YeraBun cyn y Yeray Pemy6muke Cpouje ox 2006. romu
ue“, Ananu Ilpasnoe paxynmema y Beoepady 2/2007, 36.

14" Gagik Harutyunyan, Arne Mavcic, Constitutional Review and its Development
in the Modern World, Yerevan Ljubljana 1999, 157.
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BpeMe JOoHOIIemha OoHckor OCHOBHOT 3aKOHA, BJIAIajo je yBepeme 1a
je YcraBHu cyn Beh mpeomnTepehieH MIMPOKUM IETOKPYTOM HaIJICKHO-
CTH U J1a Ou npeasulame ycTaBHE *kaji0e, Koja y IPUBHUIICTOBAH TOJIOXKA]
CTaBJba CaMoO jeJHY KaTeropujy YCTaBHHX OJpPEaOH, U TO OHUX Koje ce
THYY JbYICKHMX IpaBa, 3HAYAjHO YCIOPHJIO paj oBor oprana.'” Mcrospe-
MEHO, pellaBamkeM BEITUKOT Opoja yCTaBHUX KajOu Cynrje yCTaBHOT Cyna
ce MPEKOMEPHO UCILPIUJBY]jY, IITO HEMUHOBHO YTHYE Ha KBAIUTET paja, na
U Ha omiyke Koje ce nonoce. [lorome uckyctBo Hemauke motBphuBaio
je mperxoaHo HacnyhuBane 00jaszuu na he Hajehu Opoj ycraBHHX jkaiOu
outn QpuBonan, jep rpal)aHu HHUCY Ha TPAaBU HAUYWH CXBAaTHJIH CMHCAO
ITOCTOjarha OBOT MHCTUTYTA JTOKMBJhaBajyhu ra Kao pemoBHO, a TIPH TOM
jeIMHOCTaBHO, TIPABHO CPEJICTBO IMOCIEHET CTENEeHA 32 KOjUM C€ TOTOBO
PYTHHCKH IOCEXKE y CBHUM CIlIy4ajeBHMa He3aJ0BOJHCTBA aKTHMa jaBHUX
Bractu.'® JoOpu mMO3HABAOIM HEMadyke YCTAaBHOCYICKE IMpakKce CBEIO-
4ye 1a je HajBehm Opoj ycTaBHHX kalOW HamuMcaH Kpajibe HedopMaiHo,
pykoMm u 6e3 crpydHe momohu aaBokara.!” TTocTymak Mo yCTaBHO] KaJi-
0m, Tako, MOoOWja 3HAUCHHC IMOCICIILET, MOXKIIa OE3yCIEeITHOT ,,TPaKeHha

mmitoctr‘. '

Te cnabocTu ycraBHe xxain0e, ¥ mope] 3Ha4ajHuX BpiIuHa, ogBpahane
Cy YCTaBOTBOPIIE 1a HEKPUTHUYKH MPUXBaTajy 0Baj MHCTUTYT. 3aTO, CBE 10
90-ux TOoAMHA MUHYIOT BEKa, CAaMO TPH EBPOIICKE JPKaBE Cy Y CBOJUM
MIpaBHUM CHCTEMUMa TpenBuhaie ycraBHy kanoy: Ayctpuja, Hemauka, u
Imanuja.' Tonajmo, 1a He 61 G110 3a0yHE, 12 y YCTaBHOIPABHO] TEOPHUjH
He TIOCTOju omnmITenpuxBaheHa AeQuHAINAja yCcTaBHE kKanOe, 300T yera ce
y IUTepaTypu MOTY CYCPECTH Pa3lUYUTH CTAaBOBH O TOME KOje CBE JpiKa-
BE€ Cy YCTaHOBHJIE OBO TPaBHO cpeAcTBO. Tek he Tamac nemMokparusanuje
MOCTKOMYHUCTHYKHX JIpiKaBa, KOju je Ouo mpalieH JOHOIIeHheM HOBHX
yCTaBa, JONPUHETH 3HaYajHUjeM ITUPEHY yCTaBHE jKajl0e Ha €BPOTICKOM
KoHTHHEHTY. Tako cy Amnbanuja, Jleronmja, Maxkenonmja, Mahapcka,
[Tosbcka, Pycuja, CnoBauka, CnoBenuja, Ykpajuna, XpBarcka, Lipna ['opa,
Yemka, a Harocnetky u Cpouja ox 2006. roguHe, caMo HEKe Of ApKaBa
KOj€ Cy YCTaHOBHJIE YCTaBHY kaJoy.

[To 3Hauajy koju UMa y YIIOPEIHOM TIPaBy M3/(Baja C€ HEMAa4KH HWH-
CTUTYIIMOHATHA MOJIEN YCTaBHE ali0e, 4hja je Aocajallmka MpaKca He-
MOTPEIINBO YKa3KBala Ha HEHE BPIUMHE M HEJOCTaTKe, a YjeIHO M IO-
CIIy’KWJIa Kao AparoueH y30p YCTaBOTBOPLMMA KOjU CY y HENOCPEIHO]
MPOILTIOCTH KOHCTUTYIIMOHAIM30BAIM OBO MPABHO CPEACTBO. YOCTAlloM,

15" Bun. Richard Barnet, ,,The Protection of Constitutional Rights in Germany*,
Virginia Law Review, 45, 7/1959, 1155 1156.

16 1pid., 1159.

17" Donald Kommers, The Constitutional Jurisprudence of the Federal Republic of
Germany, Durham 1997, 15.

18 . Crojanosuh, O. Byuwnh, 885.
19 Bun. G. Dannemann, 144.
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caM Ha3WB ycTaBHA kanba (eHT. conmstitutional complaint) mpencraBiba
JOCTIOBAaH TIPEBOJ HEMadykor HasuBa verfassungsbeschwerde, ,u3pa3s
YMjUM ce TBOpuUeM, KpajeM 19. crtonmeha cmarpa Hemauku TeopeTHdap
Seydel*“.** Ho, 6e3 0031pa Ha 3Ha4aj KOjH MMa, HEMAYKH MOJIEN YCTaBHE
’Kaj0e He MOXKe J1a 3aJJ0BOJBH HAIy MOTPeOy 3a MOTITYHUM pPa3yMeBameM
MHCTHTYIIMOHAJHE IPUPOJIE OBOT MPABHOT CpencTBa. 3ato he ucuprabame
NPaBHOTEOPH)CKOT OKBHpPA yCTaBHE kajbe Outu npomnpaheHo npBeHCTBe-
HO KpoO3 TpPU3MY HMHCTHTYLIMOHAIHUX pelielka TpH ApkaBe, Hemauke,
Ayctpuje u lllmanuje, Oynyhu na je BHUXOBO MCKyCTBO Ha OBOM IIOJBY
HajIy’Ke, a Ipakca Hajooraruja. PasymspuBo je na he mopen oBux yrien-
HUX IpHMepa OWTH pedd M O HAKHAJHO YCTaHOBJLEHUM HHCTHUTYIIMOHAII-
HUM MojleTuMa Koju Tpeba Ja ykaxy Ha nmocrojehe TeHneHuje y pa3sojy
ycTaBHe xajoe.

2. ”HCTUTYHUMNOHAJIHA ®13MOHOMMUNIA YCTABHE KAJIBE

2.1. [Ipeamer ycraBHe xaibe

Beh npu ananusu mpBor eixeMeHTa MHCTUTYIHOHAJIHE (DU3MOHO-
MHje YCTaBHE >KaJllOe MOXKE C€ YOUUTH Ja YHOPEJHO MHpaBO HE Mpy-
’Ka jemHooOpasaH Moaen HeHor mpeamera. HajyommreHwje mckaszaHo,
yCTaBHa jkajnba je MpaBHO CPEICTBO KOje CE YCTAaHOBJbaBA Yy KOPHUCT
rpahana panu 3alITUTE BUXOBHX YCTAaBOM 3ajeMUCHHX TIpaBa OJl OBpena
YUHBEHHX O] CTpaHe Aprkase. Jlakie, TeOpHjCKH IOCMaTpaHo, Kao Mmpes-
MET yCTaBHE jkajbe Morao Ou ce IM0jaBUTH OWJIO KOjU MPaBHU aKT WA
paama opraHa Jp)kaBHe BiacTH. Mehytum, nocrojeha ymopenHonpaBHa
npakca Ha OBOM II0JbY yKa3yje J1a ce mpeIMeT yCTaBHe jkanbe, 1o IpaBu-
Iy, oapeljyje 3HaTHO pecTpuUKTHUBHHje. Y ToM cMmuciy, Hemauka ce moxe
cMarpaTtyd M3y3eTKOM jep Cce yCTaBHa jkajba y OBOj Ip)KaBU MOXKE TOJ-
HETH MPOTHB CBUX Mepa jaBHe BiacTu.’! Tako ce y Hemaukoj ycraBHa
’ajba MO)Ke OJHOCHTH Ha CBE aKTe 3aKOHOJIABHOT TeJia, OpraHa yIpase,
Cy/IOBa, T1a YaK ¥ Ha aKTe YCTaBOTBOPHE BIACTH KOjUMa CE BPIIN PEBH3Hja
ycTaBa.

[Inanuja je mpumep ApKaBe y KOjOj je YCTaBHa jkanba Takohe ek-
CTEH3MBHA 10 CBOME JIOMAIIajy, C TOM Pa3JIMKOM LITO OBO IPAaBHO Cpel-
CTBO HHje JOIYIITEHO MPOTHB akara mapiamenrta. Mmak, 6e3 o03upa Ha
OBO OrpaHWueH-e¢ ycTaBHe kanOe y lllmaHuju, oBaj HHCTUTYT MOCPEIHO
MOXXE J1a U3a30B€ KOHTPOJIY YCTAaBHOCTH 3aKOHA YKOJIHMKO j€ YIPaBHU aKT
WIN CyJCKa OJUTyKa MPOTHB KOjUX je TOJHETa yCTaBHA jkanba, 3aCHOBaH

20 Onusepa Byuuh, ,,YcraBHa kanba o paszno3nma yBolema OBOT CpezicTBa HETIO
CpeIHE 3aIITHTE JYACKHX MpaBa u ci1o0o/a yjeM4ueHuX yctaBoM™, [lpasua pujey 18/2009,
97.

2! Busma Yexocmopauka je Takolje mpuMep ApiKaBe y Kojoj je ycTaBHa xkanba 6ua

JIOIyIITeHa POTHB CBHX akara jaBHe BiacTd. Bun. G. Dannemann, 145.
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Ha 3aKOHY KOjH je HeycTaBaH. [1aBHa pa3nuka n3Mmelyy HeMaykor M ImaH-
CKOT' KOHIIETITa YCTaBHE Kayde, naKie, Huje y 00MMy KOHTpPOJIE yCTaBHO-
cty, Beh jeanHO y HUBOY Ha KoMme ce oHa Bpiuu.”?> Tpeba momaté u TO 1a
ce y Hemaukoj ycTaBHa jxan0a MOKe TIOAHETH IPOTHB 3aKOHA jeIUHO O
YCJIOBOM JIa j€ JUIE KOje je MOMHOCH TUM 3aKOHOM JIMYHO W HEIOCpel-
HO ToBpeheHo y cBojuM mpaBuma. HecymmuBo je na he takse curyanuje
outn n3y3eTHo perke. 300r Tora ce MOryhHOCT MPUMEHE yCTaBHE Kanbe
Yy OAHOCY Ha 3aKOH 3HAuajHO Cy)XaBa, IITO OBaj MHCTUTYT YjeIHO jacHO
pasrpaHuM4aBa ofl MoOMyJiapHe TyxOe (actio popularis, OMHOCHO aTUHCKE
graphe paranomon) Koja ce€ yCTaHOBJbaBa pajay 3allITUTE jJaBHUX HHTE-
peca.

VY Ayctpuju je ycraBHa kajlda YCTaHOBJbEHA YHEKOJIHMKO PECTPHK-
TuBHHUje. Hamme, mpeamer ycraBHE >anOe MOTy OWTH MOjeaIUHAYHH
YIpaBHH aKTH, OPJOHAHCE Ca 3aKOHCKOM CHAroM M akTH MapjaMeHTa. 3a-
Ma3uMo Jia ce YCTaBHA Kajba He MOXKE IMOJHETH TIPOTUB CYACKHX OJJIYKa,
a TaKBO MHCTUTYLMOHAJIHO PEIICHE je HaAaxHyTo Beh TpaguLuOHATHUM
yoienoM npaBocyha y AycTpuju 4uju ce paj He OBOAH y cyMmmby. Huje
CYBUIIIHO I0JaTH U TO Aa Cy U3BOPHO CaMoO YIIPaBHU aKTH OWIN IpeaMeT
ycTaBHe xanbe, nma je Tek 1975. ronuHe, meH AoMalllaj MPOIIUpPEeH U Ha
3akoHe. Taj MPBOOUTHHU MOJIE YCTaBHE KaJlOe MPENCTaB/bao j& TOCICIHO
OTEJIOBJbCH:E aHAXPOHOT U Beh yBEIHMKO MPeBa3ul)eHOT NOMMama JbYICKHX
MpaBa Koja ce JOKHBJbABA]y UCKIBYUYHBO KPO3 070pamMOeHy (YHKIIH]Y OI
IpXXKaBHE BJAcTU NoucToBeheHy ca ympaBoM. MelyTum, u Ha OBOM cCy-
JKEHOM I0JbY TPHUMEHE ayCTPHUjCKO MPaBO E€KCTEH3MBHHUjE O HEMavKoT
nocTaBjba MOTYRHOCT TIOMHOIIECHkA YCTaBHE KajnOe mpemMa akThMa yIpa-
Be. Ilopen Tora mto mpeaMeT ycTaBHE jkanOe MOry OMTH M (DaKTHUKe
yIpaBHE pajibe U MOjeAMHAYHE Mepe, ayCTPUjCKU YCTaBHH CyA je Tpo-
MIFPUO CBOjy HAUIEKHOCT W Ha WHTEpHE IupKynape (Runderldsse) Bnane
KOjHMa OHA Jaje YIyTCTBa aIMUHHCTPATUBHUM opraHuma.”® Tako, OCHOB
3a YCTaBHY JXKaj0y y AyCTpHju MO)Ke OMTH CBAaKU akT jaBHE yIpaBe, Ono
OH KOHCTUTYTHBAaH WM ACKJIapaTuBaH, P YeMy Ce IOJ JeKJIapaTUBHUM
aKTOM cMmarpa pajma Koja ce o0aBjba y OKBHPY YIIpaBHE IIpaKce
HOpMaTUBHOT Kapakrepa.’* HacynmpoT aycTpHjcKOM HHCTHTYLHOHATHOM
pemey, Hemauka ycraBHOCYy/ACKa IMpakca je ykasana Ja akTH U paambe
KOJH HE caJpiKe MaTepHjaliHe OITyKe M HeMajy HermocpeaHa JAejcTBa HUCY
,,Mepe jaBHE BIacTH", Te HE MOT'Y OWTH TMpEAMET yCTaBHE xajbe.”

Haxo ycraBuu cucremu Hemauke, Ayctpuje u Lllnanuje He npyxajy
JEIMHCTBEHU MOJEJ IpeaMeTa yCTaBHE Kall0e, MOTOHmEe KOHCTHUTYIIHO-
HaJIN30Bal-€¢ OBOT TPABHOT CPEACTBA je BOAMJIO jAajkeM oborahmnBamy

22 Ibid., 146.

Buga. G. Dannemann, 146.
24 B. Bypuh, 49.

2 Ibid., 50.
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HBEroBor mnpeamera. KommapaTMBHO MOCMAaTpaHO [IOMHHHMpA pELICHE
Ha OCHOBY KOTa caMoO IOjeJMHAYHH aKTH, a Her[e M paame, Mory OMTH
npeaMeT ycraBHe xanbe (Makenonuja, CrnoBauka, Cnosenuja, Cpbuja,
Yemka, Xpsarcka, Llpra lopa). Mmak, ynpkoc YWmEHUIM IITO C€ Yy
MOjeAMHUM YCTAaBHUM CHCTEMHMa HM3PHUYMTO MpeaBuha Ja HCKIbYUHBO
MOjeAMHAYHU aKTH MOTY OHMTH IpeaMeT ycTaBHe jkajle, Ha mocpenaH
Ha4YMH OBO MPABHO CPEICTBO MOXKE J1a M3a30BE€ U KOHTPOJIY YCTAaBHOCTH
OMIITHX MPAaBHHUX aKaTa. 3a WIYCTPOBAKE OBHX PEUH, Ka0 MIPUMEDP MOXKE
MOCTYXUTH ycTaBHH cucteM CpOuje, y KoMe je YcTaBHH Cy[ 3ay3€0 CTaB
Jla YKOJIMKO MOCTOjU pa3yMHa CyMiba Y YCTaBHOCT M 3aKOHUTOCT OMILTET
aKTa Ha OCHOBY KOTI'a je JOHET M0jeJNHAaYHH aKT KOjU C€ YCTaBHOM >KanooM
ocriopaBa, OoH he 3acTaTu ca MOCTYIKOM IO YCTaBHO]j JKajOu u ex officio
HOKPEHYTH MOCTYIAK O YCTABHOCTH U 3aKOHHTOCTH TOT OIIITET aKTa.?

CympotHo mpeoBnahyjyhem Tpenngy, Ha OBOM MOJby MOTY OWTH
W3BOjeHa W TojenuHa cnenuduyHa pemema. [loceOHO je 3aHMMIBUB
npumep Ilosscke y K0joj je ycTaBHa *anba AOMyIITEHAa caMO IpeMa Oll-
LITUM TIpaBHUM aKTHMa, aJld HE W MpeMa IOjeIWHAYHUM aKTHMa KOjU
NpEACTaBJbajy BUXOBY NMpuMeHy. MelhyTuM, MmogHOIIeHkEe yCTaBHE Kall-
0e je yCIOBJbEHO YHI-CHHLIOM JIa Cy YCTaBHA MpaBa >Kaiuona moBpeheHa
MOjeAMHAYHUM aKTOM JOHETHM Ha OCHOBY HEYCTAaBHOT OIIIITET MPaBHOT
akta. Jlakie, Ma Kako TO HEOOWYHO 3Bydaso, ycTaBHa kajba HE MOXeE
OutH mogHeTa 300T MOBpele YCTaBHUX MpaBa y MpoOLeECy NpUMEHE 3a-
KOHa, Beh Mopa OMTH 3aCHOBaHa Ha HEYCTAaBHOCTH CaMOr' 3akoHa. 3aTo
ce y Ilosbckoj MOTy 4yTH KOMEHTapH J1a YCTaHOBJbEHH MOJEN yCTaBHE
Kanbe ,,He onpaBraBa O4yeKHBama rpahaHa Oynyhu na oH He mpenBuba
MeXaHM3aM 3allTUTe y Cly4ajy IOrpeliHe NpuMeHe 3akoHa™ (Marek
Safjan).?” THCTUTYIMOHAIHE MOJIeN ycTaBHe xanbe y Mabapckoj je cim-
YaH jep ce OBO MPAaBHO CPEICTBO MOXKE M3jaBHTH CaMO IOJ YCIOBOM Ja
j€ KpIIeme mpaBa 3ajeMUYeHUX YCTaBOM IOCIEANLA TPUMEHE jeJHOT HEy-
CTaBHOT IIPAaBHOT MpaBuiia. 3aTO CE O YCTaBHOj *ajlou TOBOPH Kao O mpa-
BY ,,JIOKpETamha HHUIMjaTHBE KOje NMa MELIOBUTY MIPUPOAY U KOje 3a LUJb
uMa Jia C jeqHe cTpaHe, yBele HaKHaHy KOHKPETHY KOHTpPOIY, a C ApYyTe,
Ja OTKJIOHM MOBPEAY HEKOI' OCHOBHOI IpaBa M3a3BaHOI MOjeAMHAYHUM

aKTOM HEKOT opraHa“.”

OCBpHHMO CE€ M Ha PECTPUKTUBHO HHCTUTYIIMOHATHO DPEUICHE Y
Vkpajunu. Haume, opnamfieHd MOIHOCHONM yCTaBHE jkanbe MOTy camo
Jla 3aTpaxke TyMadewme MOjeIUHUX onpeaada YcTraBa MM 3aKOHA Y ITUIBY
006e30ehuBama npuMeHe U 3aIITHTE YCTaBHUX IMpaBa M CJI0001a Y0BeKa U
rpaljannHa, Kao ¥ yCTaBHUX IpaBa NpaBHUX Jiuiia. Heonxoman npemycion

26 Cmasosu Yemasnoe cyda y nocmyny ucnumuearsa u 00iyuueasa no yCmashoj
arcanbu, Cy 6p. 1 8/11/9, ox 2. anpuma 2009.

27 W. Sadurski, 7.
28 Adam Antal, ,,YeraBuu cyn y Mahapckoj«, Hpasuu xcusom 11/1997, 943.

211



Amnamu [paBHor dakynrera y beorpany, romuna LX, 1/2012

3a MOJTHOIIEH-¢ YCTaBHE JKaOe je TBp/Ima Ja mocTojehe TymMademe ycras-
HHUX WM 3aKOHCKHX HOPMH MOXKE J1a BOIM ITOBPEIH YCTaBHHX IpaBa. Y
MpakcH, MeljyTuM, yCTaBHH CyJ pa3MaTpa yCTaBHE JKajiu0e jeNHO aKo Ka-
JIWJTAll TOKaXe Jla Ce TMOjeAMHE HOpPME HE MPUMEHY]y jeaH000pa3HO Ha
1eJ10j TepUTOpHUju apKase.”’

2.2. JlerutrMaliyja 3a TIOAHOIICHE YCTaBHE )Kaioe

Hajyommurenuje peueno, ycraBHa xanda ce yCTaHOBJbaBa Y KOPHCT
CBAaKOra KO MO)Ke OMTH HOCHWIIAI] YCTaBOM 3ajeMUYCHHX MpaBa. YCTaBHA
xayba, 10 TpaBWITy, HAje OTpaHW4YeHa caMo Ha qoMahe apkaBJbaHe, a
Takohe HU Ha (PU3WYKA JIWIIA, jep Ce W MPaBHUM JIUIIIMA 3ajeMUyje TIPaBO
Ha TIO/IHOIIICEHE OBOT MIPABHOT CPEJICTBA, pazyMe ce, y 00uMy y KoMe OHa
MOTy OMTH HOCHOIIM yCTaBOM MpokiamoBanux mpasa.’’ Ho, u Ha oBOM
M0JbY C€ MOTY IPUMETHUTH Pa3iiKe n3Mel)y nojeAnHNX NpaBHUX CUCTEMA,
Oyayhm na kpyr omnamheHNX MomHOCHIIAIA YCTaBHE KajuOe Moxe OUTH
npommped. Tako, TpaBOM Ha TOAHOIICHE yCTaBHE ande y Hemaukoj
pacnosiia)xy ONIITHHE M OIIITHHCKH CaBe3W (T3B. KOMyHAJHa yCTaBHA
xanba — Kommunalverfassungsbeschwerde), yKOIUKO CMaTpajy Ja UM
je caBe3HHM WM 3€MaJbCKHM 3aKOHOM IOBpeheHO ycTaBOM 3ajeMuYeHO
npaBo Ha camoympaBy.’! CnuuHO pemieme, 3a pasnmuky on lllmanuje,
npeasuba u Aycrpuja. Ca npyre crpane, kako npumep Llmanuje ykasyje,
KpyT oBnamheHnX MOJHOCHIIAIA YCTaBHE Kajl0e MOXKe OUTH MPOIIUPEH
OMOYJICMaHOM U JP>KaBHUM TY>KHOLIEM.

Jla 6u ce ycTaBHa jkay0a KOPHCTHIIA KA0 WHCTPYMEHT 3a 3alllTH-
Ty yCTaBOM 3ajeMUYCHHX MpaBa, *Kaluial Tpeda Ja MoKaxe JErHTUMaH
npaBHU MHTepec. HanMe, ycTaBHa xanba ce, o IpaBUITy, MOXKe ITOJHETH
caMo O CTpaHe JIMLA KOje je HEMOCPEAHO MOro)eHO OCIOopaBaHuM aKTOM.
Ha Taj HauwH, moBnauu ce jacHa pa3inka m3Mmel)y ycraBHe Kande U MmoIy-
napHe Tyx0e. Morke ce 3arma3uTH J1a OBO IPABWIIO TPIH U3Y3ETKE Y OHUM
IPaBHAM CHCTEMHMa KOjU Kpyr MOryhmx »Kajmiana mpex yCTaBHUM Cy-
JIOM TIPOIIHUPYjy OMOYJICMAHOM WITH JAP>KaBHUM TY>KHUOIEM.

KommapatuBHO MOCMaTpaHO HeMa BEJMKUX OJCTYIama Of WH-
CTUTYIIMOHATHUX peliema Koja mpensuhajy ycraBHU cucteMn Hemauke,
Aycrtpuje u lllmanuje. HajpecTpuKTUBHUJU MONIET Y TTOTIIETY TOCTYITHO-
CTH yCTaBHe xanoe npensuha MakenoHHja y K0joj je OBO ITPaBHO CPEICTBO
YCTaHOBJBEHO MCKJBYYMBO y KopuCT rpaljana. Ca npyre cTpaHe, yCTaBHU
cucremu Croauke ¥ UYelike, OYHIVIEHO MHCIUPUCAHW HEMAuyKUM HH-
CTUTYIIMOHAIHUM PEICkheM, YCTaBHY jkajly YCTaHOBJbABajy Uy KOPHCT
jemuHuIa JIoKamHe camoympaBe. CrienududHo pereme caupXu YCTaB

29 W. Sadurski, 8.
30 G, Dannemann, 147.
31 B. Bypuh, 154.
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Cpbuje xoju mpensubha xandy 3a 3alITUTY MOKPajHHCKE ayTOHOMHjE U
JIOKaJTHEe caMoyIIpaBe 0O K0joj omydyje YcraBuu cyia.*? IIpenusupajmo 1a
j€ ped o IpaBHOM CPEICTBY KOj€ TI0 CBOjOj MPUPOAH HHjE CYIICHIUjapHOT
Kapakrepa, Oyayhu na ce opnamhenn opran ayToHOMHE ITOKpajuHe, OTHO-
CHO JIOKaJIHE caMOyIpaBe HemocpenHo oOpaha YcTaBHOM cymy YKOIHKO
j€ IO 0 MOBpe/ie BUXOBOT YCTaBOM MPOKJIAMOBAHOT JIEJIOKpyTa Ha/l-
JEKHOCTH.

[lojemuanM ycTaBOTBOpIIMMA ¥ IIMAHCKU WHCTUTYIIMOHATHU MO-
JIeJT TIOCTYXKHO je Kao y30p, ¢ 003upom Ha To 1a je y Crnosenuju, Cpouju
u lpuoj ['opu kpyr oBnamheHnx MmogHOCHIIAIA YCTaBHE jKajaOe MPOIIIH-
peH omOyncmanoMm. Umak, kako je mpeaBuheHO MOMEHYTHUM YCTaBHHM
cucTeMuMa, oMOyICMaH je oBiamheH Ha TOJHOIICHE yCTaBHE jkanbe
WCKJBYYMBO Y3 CAIIACHOCT JIMIIA YMja yCTaBOM 3ajeMucHa IrpaBa Tpeda
na Oyny 3amruhena. [lakie, omOyjacMaH MOKe OMTH MOTHUBUCAH OIIITHM
MHTEepeCcUMa Ha MOJHOIICHE YCTaBHE Kall0e, aJlid MYy je 3a peajn30Bame
TOT I[MJba HEOTIXO/IHA CATIACHOCT JIMIIA Yhja Cy yCTaBHa Mpasa nmospeheHa
IITO OBO MPABHO CPEJCTBO yAaJbaBa O]l MOIMYJIapHE TYXO0e.

2.3. [lpenmer 3amTuTe yCTaBHE Kauoe

W3zyseran u cyncuaujapan KapakTep yCTaBHE kajiOe cyrepuine na
ce OBaj MHCTUTYT HE MOXKE CMaTpaTH OMIITAM HPAaBHUM CPEICTBOM 3a 3a-
MITUTY CBUX JBYICKHUX IpaBa, Beh caMo oHUX K0ja Cy yCTaBOM 3ajeMucHa.
YocranoM, 0e3 M3y3eTKa, jefaH O HEM30CTaBHHUX elleMeHara (opme
ycTaBHe jxajle je Ja >Kanuial U3pUIuTo HaBele Koje My je YCTaBHO Ipa-
BO MOBpeljeHO ocmopaBaHMM akTOM jaBHE BIacTH. MelyTum, mojeanHu
YCTaBHU CHCTEMH TPEIHM3UPajy Koja ce TO YCTaBHA MpaBa MOTY IITUTHTH
myTeM ycraBHe kanoe. Tako je y Hemaukoj m3pmunTo mpeasuheHo na
ce yCTaBHa jkaiba MOXKe MOJHETH camo 300T MOBpele OCHOBHOT ITpaBa
(an. 1-19) unm mpaBa w3jeqHaYeHOT ca OCHOBHMM mpaBuMa (Wi 20(4),
33, 38, 101, 103, 104). HaBenena ocHOBHa MpaBa y HEMAuKOM yCTaBy Cy
,,HETIOBpeInBa“ U ,,HeoTyhrBa“ M MpeacTaBibajy HEONMXOAaH IMPEIyCIIOB
3a QYHKIIMOHHUCAkE JEMOKPATCKOT MOPETKa, YCIIE Yera OHa UMajy BUIIU
YCTaBHH PaHT y OMHOCY Ha OCTaJIe YCTaBHE OApe0e U Y)KUBAjy TTOCCOHY
ycraBHonpaBHy 3amruty.>? ¥V Illnanuju je Takohe npennsno omeheH Kkpyr
YCTaBHUX TpaBa Koja c€ MOTY IITHTHUTH yCTaBHOM anooM (wi. 14-30).
Kako uctuue Pyns (Gerardo Ruiz-Rico Ruiz), ycTaBHOM XalOOM ce MOXKE
3aTPakKUTH 3aILTHTA CaMO OHMX TpaBa Koja ,,4yUHE CYLITHHCKH JeO0 1eMO-

32 Bun. Boca Henamuh, ,,Yerasru cyn CpGuje kao “xanbenn cyx “, Ilpasua pujeu
10/2007, 192. O ognocy ycraBHe anbe u xande YcraBHoMm cyny Bua. Onusepa Byuuh,
Bnanan Iletpos, Jlapko Cumosuh, Yemasnu cyooeu 6uswiux jyeocnosenckux penyonu
ka, beorpax 2010, 208 209; Patko Mapkosuh, Ycmasuo npaso, beorpax 2010, 550 551;
Cresan JIunuh, ,,J{a nmu je ycraBHa xanba euKacHU IPaBHH JIeK 32 Cyleme y pasyMHOM
poky?, Ananu Ilpasnoe gaxynmema y beoepady 2/2007, 68 69.

33 P. Mapkoguh, (1973), 68.
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KpaTcke IpaBHE Ap)KaBe“, a He ,,0all CBaKOI MpaBa Koje je 3alHuCaHo y
tekcty YeraBa“.* Ha Taj HauuH, JOJAaTHO ce TOJBIAYM MU3y3eTaH Kapak-
TEp yCTaBHE kaybe Koja Tpeba, Kao jefaH JOMYHCKU MTPaBHU MEXaHH3aM,
Jla TIOCTY>KH 3aIITUTH OCHOBHUX JBY/ICKHX TIpaBa Kaja CBU OCTaJId Mexa-
HU3MHU u3HeBepe. Hacynpor oBa 11Ba ycTaBHa cucTeMa, y AyCTpuUju cy cBa
yCTaBOM 3ajeMYeHa IpaBa IpeAMET 3aIUTHTE yCTaBHE xkajole.

VKONHMKO ce aHalM3upa HAKHAJIHO KOHCTUTYLIHMOHAJIHM30BaHA WH-
CTUTYLIMOHAJIHA PElIeha MOKE C€ 3aKJbYUUTH Jla Ce yCTaBHA jkayda, 1Mo
NpaBHIy, YCTAHOBJbABA KA0 MPABHO CPEJCTBO 3a 3aLITUTY CBHX yYCTAaBOM
npoknamoBaHux mpaBa. CynpoTHo Toj mpeoBnahyjyhoj TenmeHumju y
Make/IoHUjH je W3Y3eTHO PECTPUKTHBHO YCTaHOBJbCHA yCTaBHA jKauoa,
Oynyhu na je oBO MpaBHO CPEACTBO MpeaBUl)EHO UCKIBYYMBO V UJbY 3a-
IITHTE JBYICKUX TIpaBa W cjI000aa Koje ce ogHoce Ha ciobone yoehema,
CaBEeCTH, MUCIIM U jJaBHOT HM3pa)kaBarba MHIbEHA, MPABO HA IOIUTHY-
KO yIpYyXKHBambe U JCIOBalbe, Ka0 U Ha 3a0paHe AMCKpUMHHAIMje Mehy
rpahaHiMa 1Mo OCHOBY IOJIa, pace, PeJHrHje, HAIMOHAIIHE, JPYIITBEHE
WM TIONUTHYKE TpHunaaHocti. OcTaje AniemMa KOjuM ce KpUTEPHjyMOM
PYKOBOIMIO MaKeIOHCKH yCTaBOTBOpAll Kaja je MpEeIBUIEO Ja Ce Camo
0Ba, TAKCATUBHO HaBeZEHA, YCTaBHA IpaBa MOTY INTHTHTH IIyTeM YCTaB-
He xanbe. Ca mgpyre crpaHe, moMeHuMO TpuMmep CloBeHHjE y K0joj ce
MOTYy YyTH PE€YM KPUTHKE BEJIMKOAYIIHOCTH YCTaBOTBOpLA KOjU je CBUM
YCTaBHUM IpPaBUMa ¥ OCHOBHHUM CJI00O/AaMa 3ajeMYHO 3aIUTHTY ITyTeM
yctaBHe jxajnbe. Tako je H3HETO MHUIUBbEHE Aa 0Ba HeoapeheHocT objekra
3aIITHTE ITyTEM YCTaBHE jKaslOe, OIBIIAYM YCTaBHHU CY[ OJl H-ETOBE IpH-
MapHe HaUIEXKHOCTH: 3allITHTE YCTABHOT IopeTKa.®

2.4. Pok 3a momHOIIEHe ycTaBHE Kanbe

Nwmajyhu y Buy n3y3eTan KapakTep OBOT HHCTHTYTa pa3yMJbHBO je
Jla ce 3a MOTHOIICHE YCTaBHE JKaylOe, pajay OuyBamka MpaBHE CUTYPHOCTH
W U3BECHOCTH, MpeaBuhajy mpeuu3Hu U KpaTku pokoBU. KommapaTBHO
NIOCMAaTpaHo, y OIIey POKa y KOME ce MOJKE U3jaBJbUBATH yCTaBHA JKall-
0a, pemiema cy pasHonuka u kpehy ce oa 20 maHa 1o Tpu mMecena, a pehe
je Taj pok ayxu.*® Tako ce y Hemaukoj ycTaBHa jxayi0a usjaBibyje y poKy
0] Mecell JlaHa padyHajyhin oj JOCTaBJbama peliekha WU OJJIyKe Cyla.
MelyTrM, yKOIHKO ce YCTaBHA JKayi0a MOITHOCH MPOTHB 3aKOHA MIIH aKTa
MPOTHUB KOjer HeMa PEIOBHOT MPaBHOT MyTa, POK Yy KOME C€ MOXKe UCKOpHU-

3% Gerardo Ruiz  Rico Ruiz, ,,Yerasuo cyncro y Ilmanuji — HAIIOKHOCT H
YpaBHOTEKEHE aKTUBHOCTU YcTaBHOT cyna“, Ilpasnu osrcusom 11/1997, 934.

35 Renata Treneska Deskoska, ,Constitutional complaint®, [Ilpasnu oicusom
14/2009, 856.
36 Y yropenHOM mpaBy HE MOCTOjJH jeAHOOOGPA3HO PELICHE Y IMONICAY MOYeTKA

padyHama poka, Bun. Jpaxen Leposuh, Ynpasua cmeap u ycmasna scanoa, Ilogropuna
2004, 135.
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CTUTH OBO MPABHO CPEJICTBO je FOMUHY JaHa O] JaHa CTyMama Ha CHAary
3aKO0HA, OMHOCHO Off JTOoHOIIewma apyror akra. Y lllmanuju ce, Takohe, y
3aBUCHOCTH O] BPCTE OCIIOPaBaHOT MPABHOT aKTa, MpaBH pa3iidka y Mo-
TIeAy IyXKHHE pOKa Yy KOME Ce MOXE M3jaBUTH YCTaBHA jkanba. YKOIUKO
ce ycTaBHa aJiba OJJHOCH Ha aKTe MapiaMeHTa POK 33 HeHO IMOTHOIICHE
je Tpu Mecela, a y ocTaiuM citydajeBuMa 20 maHa oIl 1OCTaBJbama Cy-
cke omiyke. ¥ AyCTpHjU yCTaBHA jkanba ce MOJHOCH y POKY Of IIeCT
HeJlesba OJT JI0CTaBJhaha KOHAYHOT YIPABHOT aKTa.

3a HeMauKky WHCTHUTYIIMOHAIHU MOJIEN yCTaBHE kallde KapakTepH-
CTHYHO je W TO WTO je y meMmy 1993. romuHe yCTaHOB/BEH MHCTHUTYT
noBpahaja y mpehamme crame (restitutio in integrum). Hamme, xa-
JUOLly KOju 0Oe3 cBoje KpuBHIE HHje OWo y MoryhHOCTH 1a ce y poKy
npeaBul)eHOM 3a MOJHOLICHE yCTaBHE >KayiOe Kajau YCTaBHH Cyl, Ha
EroB 3aXTeB, MOXKe of00puTH moBpahaj y mpehamme crame. 3axTeB 3a
noBpahaj y npehamme cTambe Mopa OUTH TIOTHET Y POKY Off IBE HEACIhe
0J] IpecTaHKa MpenpeKe. ATICOIyTHU POK 3a TOIHOLICHE yCTaBHE kajbe
j€ ronuHy aHa HAaKOH MCTEKa poKa 3a MOJHOIICH-E YCTaBHE XKaJoe.

VY momieny pokoBa 3a IOAHOLICHE YCTaBHE jkajle y yIOpeaHOM
NpaBy HeMa HEKHX 3Ha4YajHUjUX OJCTYyMama O M3HETUX WHCTUTYIHOHAII-
HUX pemema. [Ipupona nu o6uM oBOT paga He JOMYLITAjy Ja ce YIO3Ha-
MO C€ CBHM HHjaHCaMa KOMITApAaTUBHUX PEIIcha, ajdl HajyOoIITEeHU]je Ce
Moxke pehu na cy pokoBu u3 Beh M3HETHX pasjiora Kparku U ja ce kpehy
on 30 mana (Cpbuja, Xpsarcka) 1o 60 nana (Mahapcka, Cnosenuja, Lipna
I'opa, Yemka) omHocHO nBa Mecena (Makenonwnja, Ilosbcka, CrioBauka).
Jyxe pokoBe o yobudajeHux npeasulajy ycTaBHU cucteMu AnbaHuje u
JleTonnje y kojuMa je poK 3a MOMHOIICHE YCTaBHE KaJl0e MIeCT MECEIIH.
Honajmo na, KoMmapaTuBHO TOCMAaTPaHO, TIOCTOj€ YCTaBHU CHCTEMHU KOjH
no y3opy Ha Hemauky npensubajy UHCTUTYT restitutio in integrum. Kao
MpUMepH MOTy OWTH TIOMeHYTH ycTtaBHH cuctemu CroBenmje, Cpouje,
Xpsarcke u Lpue T'ope.

2.5. CyncuaujapHOCT yCcTaBHE xKaioe

[IpaBuiio je, on Kojer y ymopeaHoOM IpaBy MMa HM3y3eTaka, Ja je
yCTaBHA ayiba JOMyIITeHa TeK M0 MCIPILUbUBAKBY PACIIONOKUBUX Mexa-
HU3aMa YIpaBHONpABHE W CYACKe 3alllTHTEe JbYACKMX TpaBa. Ha Taj Ha-
YHMH YCTaBHA jKauba 3aucTa MoCcTaje U3y3eTHO M JIOMYHCKO MPaBHO Cpell-
CTBO HENOCPE/IHE YCTABHOCY/ICKE 3aIlTHTE JbYICKUX Mpasa, Oyayhu na je
BCHO KOpI/IHIheH)e YCIIOBJbEHO HCHPIIJBMBAKBLEM CBUX PACIIOIOXKHWBUX H
JIOTTYIITEHUX MPaBHHUX ITyTeBa 3a 3aIITUTYy MOBpel)eHMX ycTaBHUX mpa-
Ba. [IpeTnocraBka HCHPIUBEHOCTH MPABHOT IyTa je HCIyHheHa KaJia BUIIS
HeMa MOTYNHOCTH MCTHIIamba MPaBHUX cpenctasa (Dieter Dorr), OMHOCHO
MIPaBHU IIyT MTOCTOjH JOKIIC TOJ] KAIHMOITy Ha pacrojiaramy CTOju (Makap)
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jour jemHo mpaBHO cpeacTtBo (Riidiger Zuck).’” 3ato ce ca myHHM HpaBoM
WCTHYE JIa je HA4Yell0 CYNCHIUjapHOCTH jeHO O] CYHITUHCKUX O0emexja
WHCTUTYLIMOHAJHE Npupoae ycraBHe xajbe. [loTkpenumo oBe peun cra-
BOM YcraBHoOr cyga Hemauke: ,,YcraBHa xanba je KOHIUIHMPaHA Kao BaH-
PeIHO MPaBHO CPENCTBO Koje oMoryhaBa HCHUTHUBAakE MPABOCHAKHE CYA-
CKE OJNTyKe caMo M3y3eTHO... OHa HUje JAOMyIUTeHa aKo >Kajujal UMa Ha
pacrionaramy IMyT KOjUM C€ MOXKE MOCTHNH yKIIamame MOBpPele OCHOBHOT
npaBa 6e3 npu3uBama CaBe3Hor ycraBHOr cyna“.’® Mnak, HeMauku Moje
yCcTaBHe kaynbe, 0 KOMe je 10 cajga OWIo HajBHINE Pedd, HCTOBPEMEHO
npeasul)a U U3y3eTKe 0] Hauesa CyICHanjapHOCTH. M3y3eTHO, 1 ipe Hero
LITO Cy MCLpPIJbEHA CBa MPaBHA CPEICTBA, YCTaBHHU CyI MOXE pellaBaTH
0 YCTaBHO] KaJI0ON YKOIHUKO je TO O] OIIITET 3Ha4yaja WK ako O 3a ka-
JMOLa HacTasa TEIIKa W HETONPaBJbHBA ILITETA.

Oxcryname of Hadena CyNCHIWjapHOCTH TpeiaBuha W IIMaHCKU
YCTaBHU CUCTEM, jep je yCTaBHa kaJiba OMyIITeHa IPOTUB aKaTa 1 paibu
3aKOoHOJaBLa M 0e3 HCLUpPIUbMBAamka MPETXOTHOI MOocTymka. Mehytum,
nojaBJjbyje ce JIOTMYHA AujieMa KO OM M3y3eB YCTaBHOI Cyda MOrao na
LIEHN YCTaBHOCT akaTa JIETUCJIAaTHBE, Ma CE€ ONpPAaBAAaHO MOXKE IOCTaBH-
TH TIMTake J1a JIM je TO 3aicTa OACTYName Ol Hadeja CyNCUAMjapHOCTU
WU je ped O HeMOoCTOojalky MPaBHUX ITyTeBa MUMO YCTaBHOT CyJa Koju Ou
OwM y QyHKUMjU 3aIUTUTE YCTaBHUX MpaBa MpeMa 3aKOHOJABILY.

VYceraBHU cucteM AycTpHje He mpensul)a oBakBe M3y3eTKe, ajld Ce
Ha OBOM IOJbY OJJIMKYje cnernuduuHomly Koja 3aciyxyje na Oyae mo-
MeHyTa. Hanme, aycTpujcku Mofien yCTaBHE KanOe MpeTnocTaBiba Aa je
JKaJlal UCLpIieo CBa MpaBHA CPEACTBA KOja My CTOje Ha pacrojiaramy
uMajyhu y Buay HajBUIIE YIpaBHE MHCTAHIE, ajlki HE W YNPaBHU CYI.
3ato ce ympaBHM aKTH MOTY TNOOHMjaTH Kako Ipe] YCTaBHUM, Tako U
npex YnpaBHuUM cyaoM. HammexsocT ce onpelyje mpema TBpAWHU Ka-
JMoIa J1a JIK Cy noBpeljeHa mheroBa ycTaBoM 3ajeMUcHa IpaBa WK Ipyra
cyOjexTuBHa npaBa. Moryhe je Ja ce MpOTHB OCIOPEHOT YIIPABHOT aKTa
HCTOBPEMEHO TMOKpPEHE MOCTYMaK mpea oba opraHa. YKOJIMKO YCTaBHH
CyZl cMarpa Jla OCIIOpaBaHUM YIIPAaBHUM aKTOM HHj€ MOBpeheHO yCTaBHO
MpaBo, Ha 3aXTEB Kaluola je Moryhe yCcTynmuTH npeaMer YIpaBHOM Cymy
koju he ognmyuynBaT 0 TOME A2 JM je IoBpel)eHO HEeKO 3aKOHOM 33jeMUYeHO
npaBo. OOpHYTH MOCTYNaK HHUje AOMYLITEH, HA OCHOBY 4era ce MOXe
3aKJbYYUTH Ja je TpallaHuH OYMIVIEHO YCMEpEH Ha OCIOpaBame YIpas-
HOT aKTa Tpej YCTaBHUM CyIoM.>

VYIpKoC WHCTUTYIMOHAIHO] JIOTHIK OBOT MHCTUTYTA, YTOpPEIHO-
MPaBHO MOCMAaTPaHO HOBHUjU MOJCIM yCTaBHE jkaynbe Takohe mpenpubajy
OJICTyNama OJi Hauela CYNCHIUjapHOCTH O YeMy CBeJode MNpUMepH

37 B. Bypuh, 123.
3 BVerfGe 74, 102 (113). Bun. 1. Crojanosuh, O. Byuwnh, 886.
3 1. Crojanosuh, 370.
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Jletonuje, CnoBauke, Cnosenuje, Cpbuje, XpBarcke, Yemke.** OBakaB
TPEHZl Y pa3BOjy OBOT MHCTHUTYTa CyrepuIle 3aKJbydaK Ja yCTaBHA jKall-
0a MmocTerneHo MOoNpHMa eJIEMEHTE PEIOBHOT MPABHOI CPEICTBA, IITO je
TeHJICHIMja KOja 3HayajHO TOTKOINaBa M YpyIlaBa JEJIOTBOPHOCT OBOT
NPaBHOT UHCTHTYTA.

2.6. [IpeTxomHa cenexiuja yCTaBHUX JKaIOH

be3 003mpa Ha cBe BpJIMHE KOj€ Ce IPUITHCY]y YCTaBHO] JKajIow, OBaj
WHCTUTYT BEOMa JIAKO MOXKE OUTH 3JI0yNOTpeOJbeH, Ta TAKO M IPETBOPEH
Y HEIIENIOTBOPHO ,,pEJIOBHO MPABHO CPEJICTBO 3a 3aIITUTY JbYICKUX Mpa-
Ba KOJHM C€ 3aryiryje paa yctaBHor cyma. OTyma, ma 6u ce mpemympe-
U0 TIpeTBapame yCTAaBHOT cyda Y ,,pOopyM 3a MpPOBETPaBamE OMIITET
He3a10BOJbCTBA,*! ycTaBHa jkanba Mopa OWTH MHHYIIHO3HO IPABHO
yoOHMdeHa Ta Tako IMOjeIWHH YCTaBHH CHCTEMH TpeaBuhajy MexaHW3-
Me (unTpupama ¢ IuJbeM pactepehinBama yCTaBHOT cyaa ofl (ppUBOIHOT

KopnmheH,a OBOI' U3BY3CTHOI' IPAaBHOT' CPCACTBA.

CacBUM OUYEKMBAHO, MEXaHH3aM IPETXOJHE CEJEKUUje yCTaBHUX
*anbu Hactao je y Hemaukoj 1956. rommHe Oyayhm na cy eKCTEH3UB-
HO TIOCTaBJbeHE MOTYRHOCTH HEHOT MOAHOLICHa OCTaBHIIE MPOCTOp 3a
HEOCHOBAaHO M OJaK0 KopuIINeme OBOI MPaBHOI CpeicTBa. Tako, cBaka
yCTaBHA >kayba MpoJyia3d Kpo3 MPEeTXOAHU MOCTYIAaK Mpej] KOMUTETOM OJf
TPH cyauje YCTaBHOI Cyna KOjH MOXE jeIHOIIACHOM OIUTYKOM O0aIuTH
CBAaKy YCTaBHy Xaj0y YKOJIMKO CMaTpa Ja OHa HeMa JOBOJbHO M3IiIena
Ha yClieX WM He BOOY pa3jallibaBalby jeJHOT YCTABHOIPABHOI MUTAbA.
Konuko je oBaj mpeTXomHN MOCTYIIAK PaCTEPETHO YCTaBHU CyA, HajOOJbE
CBEIIOYUTH TIOIaTaK 1a ¢y ox 1957. romnHe KOMHTETH OA0AIMBAIIA BUIIIE
o1 95% moaHETHX YCTaBHUX KalOu cBake rogune.*? CivmyaH MexaHH3am
yBeJIeH je Uy ycTaBHH cucteM Ayctpuje 1981. rogune xana je YcTaBHH
cyn nobuo omnamheme na onduje ycTaBHY KanOy YKOJIHKO HE IOCTOjU
peanian m3mien 3a kbeH ycnex. Kako moMeHyTa MHCTUTYIIHOHATTHA HOBHHA
HUje Aajia O4YeKHBaHe pe3ynaTare, caMo TpH roguse kacuuje (1984), Yeras-
HU Cy[ je, TI0 yIieny Ha HeMadyKd y30p, HoOWuo oBmamheme ma onduje
yCTaBHY KaJIOy KaJla ce He MOXKe OYEKHBATH J1a OAJIyKa O H0j JIOTIpHHECE
pasjammaBamkby HEKOT YCTaBHONPABHOI MUTama. Y TOM CIIy4ajy, HAKOH
onbujama yCcTaBHE jkajioe, YCTaBHH CyI MOXE Jla YIIYTH IpeaMeT YIpaB-
HoM cyny. lllnanuja Takohe Huje u3y3etak, jep je 1988. rogune yBeneH

40O msysenuma on mHadema cymcmamjapuoctH y Cpbuju u Xpsarckoj, Bum. C
Jlunuh, 67 85.

i p Mapxkosuh, (1973), 70.

42 Michael Singer, ,,The Constitutional Court of the German Federal Republic:
Jurisdiction over Individual Complaints®, International and Comparative Law Quarterly,
31, 1/1982, 335.

217



Amnamu [IpaBHor dakynrera y beorpany, romuna LX, 1/2012

,,CUCTEM HC,Z[OHyCTI/IBOCTI/I“, Ha OCHOBY KOra €€ CJIMMHWHHUILIC 3HaqajaH

Opoj yCTaBHUX aji0M KOjuMa HEI0CTaje ,,TOO0KELH YCTaBHH cajapikaj .

OBakBa MHCTHTYIIMOHAIHA PEIleha, OYUIICTHO CTBOPEHA Pajiu 3a-
IITHTE WHCTUTYLMOHAJHE JIOTUKE YCTaBHE kajle M odyBama HheHe Je-
JIOTBOPHOCTH TOCITYXKHJIA Cy Kao y30p YCTaBOTBOPIIMMA I10j€ANHHX ITOCT-
KOMYHHCTHYKHUX 3eMasba. Kao mpumepu mory outn n3asojern CioBeHHja
n Xpsarcka. [[pukprBeHUju BUI TIPETXOJHE CEJIEKIHje YCTaBHUX JKajaou
npensuleH je y Uemrkoj. Hanme, gemkn 3akoHOaBaIl je TIPEIBUIEO /1a ce
o npuctiehy y YcraBHE CyJ ycTaBHa kajlda IOBEpaBa jeHOM O] Cyanja
KOjH, TIOpPE] MambKaBOCTH INPOIIECHOIPABHOT KapaKkTepa, YCTaBHY >KauOy

MOKE OIOMTH M YKOJIHKO je OHa ,,04UINIeIHO HeOCHOBaHa . **

VYcraBHa xanba ce, Ha Taj HAYMH, KAO TOCIEOHH W TOMYHCKH
NpaBHA MEXaHW3aM 3alITUTE JbYICKUX MpaBa, HEPUMEPEHO UMHU 3a-
BUCHHMM O] TIPEIIMPOKO MOCTaBJbEHE AMCKPEINOHE OIeHEe Mamer Opoja
cynuja YcTaBHOT Cyda, KOjUMa jé HECYMIbMBO Y HajHEIOCpPEeIHH]jeM HH-
Tepecy Ja ce paj OBOT' AP)KaBHOT OpraHa IITO BHILE pacTepeTH. Tako Ou
ce 00jeKTHBHO TIpaBHO JedUHICAHA YCTaBHA Xaylba, Kao CyINCHIWjapaH
U cTporo (opMasiaH NMpaBHH MEXaHW3aM 3alITUTE JbYJACKHX IIpaBa, Ipe-
o0pa3mno, Ha cy0jeKTHBHO] MPOIIEHH 3aCHOBAHO] M3y3€THOCTH, Y KpPajibe
HEM3BECHO W HENOY3[aHO NpaBHO cpeAcTBO. Jlakako, mMyTeM MpeTXol-
HE ceJIeKIMje YCTaBHUX Xanou oMoryhyje ce HOpMajiaH paj yCTaBHOT
Cyla, HO, ICTOBPEMEHO, ITOCTOjJH OMACHOCT /1a CE OBaj HHCTHUTYT y MPAKCH
3HA4YajHO PEJATUBU3Yje U U3Yy3€THO PECTPUKTUBHO MOCTABH, 300T Yera oH
MOXKe J1a m3ry0ou cBoj 3Ha4aj. [locTymak nperxomne cenexnuje 6u Tpedaio
Jla eTMMHHUIIE CaMO OHE yCTaBHE anle Koje He HCITymhaBajy (popmaime
ycJIOBe 3a MOAHOIIeHe, Oynyhu aa cBako APYro perieme MOXe Ja BOIU
37I0ynoTpeOHr OBOT MEXaHW3Ma U MPOHU3BOJFHOCTH Y MOCTYTAY.

2.7. JlejcTBO MOmHOIIECHa yCTaBHE JKaloe

[NogHomeme ycTaBHE >Kayibe HE CyclieHIyje NMPUMEHY Ocropa-
BaHOT aKkTa jaBHe BiacTH. Mmak, aHanmu3a ycTaBHHMX cucTema Hemauke,
Ayctpuje u lllnanuje, HaBOAM Ha 3aKJbydak Ja YCTaBHH CYIl MOXeE J1a
JIOHOCHU TMpHUBpEMEHEe Mepe y LUJbY 3allITUTE YCTaBHUX IpaBa KaluoIla.
Pasyme ce, noMeHyTe OMIyKe YCTaBHU CyJl JJOHOCH UCKJbYUUBO Ha IIPE.-
JIOT MOJTHOCHOIIA YCTaBHE kKajoe.

Kako ce, xommapaTMBHO TOCMaTpaHO, MOXe€E IPETIOCTaBUTH Y
NOIIely JICjCTBA IMOJHOLICHA YCTaBHE jKajlbe roTOBO Ja HeMa HEKHX
cnenuUIHOCTH Koje O 3aciykuBaie moceOHy MaxKikby U 3aTO OBaj ele-
MEHT WHCTHTYIHOHaJIHE (DU3MOHOMH]jE YCTaBHE >kajOe HHje MOCEeOHO

4 G. Ruiz Rico Ruiz, 934.

4 Bup. Karel Klima, ,,YeraBro cyactso y PemyGmumu Yemkoj«, Hpasnu scugom
11/1997, 1047.
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WHCIMPATHBaH 3a aHaimu3y. 300T CBOje OCOOCHOCTH BPEIHO IMOMEHa je
YeIIKO MHCTHTYIIMOHAIHO pelIeHhe Koje mpeaBula u3y3eTak o MpaBuiia
Jla U3jaBJbEHA yCTaBHA jkajba HeMa CYCIICH3HBHO JEjCTBO YKOIHKO C€ Y
CBOjCTBY KallMOIIa I10jaBJbyj€ TOJIUTHYKA CTpaHKA YHjU CYy paj WU aK-
TUBHOCTH 3a0pameHe. OBaKBO pelemhe UMa MyHO OllpaBaame nmajyhu y
BHy /a OM Ha OBOM IOJbY yCTaBHA jkainba MoTiia OUTH 370yNoTpedsheHa
y MOJUTHYKO] OOpOu.

2.8. JlejcTBO OIUTyKe YCTaBHOT Cyia

OmTyke YCTaBHOT CyJla OJUINKYje 00aBe3HOCT, KOHAYHOCT U U3BPIII-
HocT. C 003MpOM Ha KapakTep yCTaBHE Kallde jaCcHO je Ja ce OIIyKa
YCTaBHOT Cy/ia Ha MOJbY 00aBE3HOCTH OJUTHKYje HEKHM CICIU(PHIHOCTH-
ma. Hanme, mpaBmiio je Ja ojiiyka yCTaBHOT Cyaa Jeiyje mpema CBUMa,
Tj. Aa je ommTeobaBe3Ha (1ejcTBO erga omnes). Ho, umajyhu y Buny na je
yCTaBHA kan0a KOHCTUTYHCaHa Kao MPaBHO CPEJCTBO Koje Tpeba Ja ciry-
KM, TIO TIPABWITY, TIOjEIMHITY Y LWJbY 3allITHTE FHETOBUX yCTaBHUX Mpa-
Ba TpeMa JIP>KaBH, jJaCHO je Ja caMa MPUpOoJia CIopa Mo yCTaBHOj Kajaou
TPaXd yXe JEjCTBO Omayke.*> Y TOM CMHCIY, pa3yMJbUBO je Ja OTyKa
YCTaBHOT CyJa Y OBHM CIIy4ajeBUMa UMa JICjCTBO inter partes, OMHOCHO
Jla Jienyje caMo Ha CTpaHke y cnopy. Mnak, yKoJIHKo je mpeaMeT yCcTaBHe
Kanbe 3aKOH WM JIPYTrd HOPMATHBHU aKT, IITO je y TPaKCH Aajeko pehu
clly4aj, OllTyKa YCTaBHOT Cyjia Jeiyje erga omnes.

UuHKN ce ma ce Ty HE 3aBpIIaBajy 0COOEHOCTH OUTYKE yCTaBHOT
cyda MpH pellaBamy yCTaBHUX Kajnou. Hamme, ommyke yCTaBHHX CyoBa
Cy KOHAyHe, IIITO 3HAYU Jia Ce MPOTHB HKUX HE MOXE W3jaBUTH HUjeIaH
MIPaBHH JIEK, K0 U J]a CE O UCTOj CTBAPU HE MOXKE BOJUTH HOBH IOCTYIAK
npen ycTaBHUM cynoM. [locMaTpaHo ca cTaHOBHINTA YHYTpAIIET TpaB-
HOT TIOpETKa OJTyKe YCTaBHOT Cyna Cy 3ancTa KoHauHe, Oyayhu na je oBaj
opraH nocje/mha HHCTAHIA Koja OITy4yje O yCTaBOM 3ajeMUYeHHUM IPaBU-
Ma. Mehytum, nporiec HHTepHAI[MOHAIHU3AIIN]je JbYJICKUX TIpaBa MOCTeIe-
HO M3MEIITa KOHAYHOCT OJUTYKE O MOBPEIH JbYJCKUX MpaBa U3 HAI[MOHAII-
HOT TpaBHOT TopeTka. OCBPHUMO CE€ caMO Ha CylpaHaI[MOHAIHUA MeXa-
HU3aM 3allITUTE JbYJCKUAX IpaBa YCTaHOBJbEH EBPOICKOM KOHBEHITH)jOM
0 JbYACKHAM TIpaBUMa W OCHOBHHUM ciiobomama m3 1950. rogune. Hamwme,
HaKOH UCHPIIJbUBAaba CBUX PACIOJJIOXUBUX IIPAaBHUX ITYTCBa KOjI/I HOCTOje
JIp’)KaBU TIOTIUCHMIIA OBE KOHBEHIIMjE, MOCTOjU MoryhHocT oOpahama
EBporickoMm cymy 3a Jpyicka IpaBa, Ma TakO U OJUTYKE YCTaBHOT Cyaa,
YCIIOBHO pEuYEHO, MOUIeXKY mNpeucnutuBamy. Wnak, EBpomncku cynm 3a
JbY/ICKa TIpaBa HUje CyH ,,9eTBPTOT CTEIeHa™, jep OH HeMa KOMITCTEHIIH]e
MperHavaBama OOHOCHO YKHama OJUTyKa YCTaBHOT cyna, Oymyhu ma je
ETOBa BJIACT CBE/ICHA Ha KOHCTATOBAmE MOBpeNa MpaBa 3ajeMueHux EB-

4 Buma Yok, Bpcme u dejemso odnyka yemasHux cydosa, Beorpan 1972, 42.
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POIICKOM KOHBEHIIMjOM O JbyAcKuM mpaBuma.*® Ho, 6e3 o03upa Ha caj-
PKUHY OJUTyKE YCTaBHOTI CyZa, HOTIHMCHUIIE OBE KOHBEHIIMjE Cy ce o0aBe-
3ajie Ja ce [IOBUHY]y IIPaBOCHaXHO] npecynu EBporickor cyna 3a jpyncka
MpaBa y CBaKOM IIPEIMETY Y KOME Cy CTpaHKe.

Omryka Kojy JOHOCH YCTaBHHU CYII ¥ IOCTYTNKY TI0 YCTaBHO] JKaJIOH
UMa KacaTropHO JIjCTBO, OJHOCHO CTaBJba BaH CHAre akT jaBHE BIACTH
KOJUM je W3BpIICHA MOBpE/Ia YCTaBHOT MpaBa Kauuola. Y TOM CMHCIY,
YCTaBHH CYII CBOjOM OIUTYKOM HE INperHadyje MpaBHE aKTe YHjy je Hey-
CTaBHOCT YTBPJMO HUTH UX 3aMCHYje COTICTBEHUM OJTyKama.

3. BAKJbYYHO PASMATPAILE

Jlocamamma ymopeqHopaBHa aHaln3a yCTaBHE kanoe je Beh mc-
IpTaJia TEOPHjCKe 0OpHCce OBOT MIPABHOT MHCTUTYTA, JIOK OM HapeIHu pe-
JIOBU Tpedayio caMmo J1a X JOAaTHO MOTBPJE U jaCHH]EC 3aCCHYE.

IIpso, ycTaBHa xanba je CylcHIUjapHO CPEICTBO MPABHE 3aIITHTE
YCTaBOM 3ajeMYCHUX IpaBa. Ta meHa OIJIMKA OJIAKIIABa OTKIAMAE TO-
JMKO TIPHCYTHE AWJIEME Jia JIM CEe yCTaBHA jKallba MOXKEe CMaTpaTH IpaB-
HHUM JIeKOM. YMHU ce Ja MOMEHYTO NHTamke 3aciyXyje HeraTHBaH OJro-
BOp nMajyhu y Buy 11a ce CynmpoTHO MHCTHTYIIHOHAIHO] JIOTHIIN YCTaBHE
’aj0e MpaBHM JIEK IOHOCH C IIMJBEM UCTINTHBAA 3aKOHUTOCTH OCIIOpa-
BAHOT aKTa Ol OpraHa BHIIET CTEIIeHa KOjH IOpe]] IeroBe Kacarje Moxe
JIOHETH ¥ MEPUTOPHY OUTYKYy. Y TOM CMHCIY, IPUMEPEHHjE je YCTaBHY
XKaJI0y CBpCTaTH y MUpPy W HeoApeheHn]y KaTeropujy mpaBHUX CpeicTa-
Ba. MehyTrMm, M3HOBa ce MmocTaBiba JUJIeMa, ajlil OBOT IyTa J1a JIM je ped
0 PEIOBHOM HJIM BaHPEIHOM IpaBHOM cpenctsy. [IpeoBnalyje cras na je
yCTaBHA jkajda MO CBOjOj NMPUPOAM BAHPEAHO TPABHO CPenCTBO. YMHHU
ce na ce 300r meHe 0co0eHOCTH Tpeba KIOHHTH TPAIHIHOHATIHE JUXO-
TOMHE TI07IeJIe Ha peloBHA M BaHpEIHA IpaBHA CPEACTBA, jep je ycTaBHA
*aiba, jeJHO JOJaTHO, JOMYHCKO HMPABHO CPENCTBO, YHMja MHCTUTYIHO-
HaJlHa MPUPOJA MPETIOCTaBJba J1a C€ OHO KOPHCTH TEK y JIPYyTOM peny,
10 UCHPIUBMBAGY IOTATANIBUX PACIONIOKUBUX NPaBHAX MTyTeBa. YocTa-
JIOM, Pa3IMYUTH MOJENN yCTaBHE kajlOe He JOIMYIITajy JaBarme jeIHOT
U3PUYUTOT OJTOBOPA O FHCHOj NMPAaBHOj MPUPOIH, KAO0 HU CBPCTABAmE y
jemHy oI JBe NMOMEHYTe Kareropuje. TpeHa mpoimprBamka MOTyhHOCTH
3a HM3jaBJbMBAGE YCTaBHE )Kal0e MCTOBPEMEHO IofIpa3yMeBa U cBe Behu
00MM OJICTyIIama Of] Hauella CYIICUANjapHOCTH OBOT MPAaBHOT MHCTUTYTA,
IITO CaMO JOJAaTHO ONpaB/aBa HEroBO N3y3UMamke U3 KaTeropuje BaHpe/-
HHUX TPaBHUX CpecTaBa. 3aTo ce yCTaBHA jkajnba MOXKEe CMaTrpaTH OCOo-
OeHUM, sui generis TIPaBHUM CPEICTBOM, KOj€ j€ TI0 CBOjOj MIPUPOAH APY-

4 Bun. Maja Hacruh, ,,Ymora EBpomckor cyma 3a JeyAacka mpaBa u gomahmx
YCTaBHHUX CY/IOBa y 3AIUTHTHU JbYICKUX mpaBa‘, [Ipasuu srcugom 14/2009, 933 948.
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ropaspeHy, KOpuryjyhu Mexanu3am 3alliTUTE YCTaBHUX IIpaBa y ciaydajy
KaJa CBU OCTalld MEXaHU3MHU HU3HEBEpeE.

/Jlpyeo, y TIOCTYIIKY 1O yCTaBHOj »KaJIOM YCTaBHHU CyJ ce€ 3ajpiKa-
Ba caMO Ha pa3MaTpamy YCTaBHOI NHUTama, OJHOCHO OAJNYYyje O TOME
Jia JH je OCIOpaBaHUM aKTOM jaBHE BIACTH AOLILIO 10 MOBpeEIe YCTaBOM
3ajeMuYeHOr IpaBa. YCTaBHU CyA ce He ymymTa (1, 6apem, He O Tpe-
0ajo ga ce ymymra) y pasmarpame npeaMera o Kome je PENOBHH CYN Beh
JloHeo onTyKy. Jlakie, on HUje Cya MyHEe JyPUCIUKIH]e KOJU MIPEUCTIUTY]e
NPUMEHY MaTepujalHOT MpaBa OJ CTPaHe PENOBHOI Cyla HA KOHKPETaH
CIIy4aj, U KOjU OLEHYje YNHEHUYHO CTame. Y CYMPOTHOM, YCTaBHU CY[I
6u Ouo TpanchopmucaH y cylepaneandoHu Cyl KOju ce He OM 3azipiKa-
Ba0 CaMO Ha KOHTPOJIM YCTaBHOCTHU. IberoB 3ajarak je na mpeucnuTyje
CXBaTamke YCTAaBOM 3ajeMUCHHMX TpaBa Of CTpaHE PEAOBHOT CyAa palu
BUXOBe nofarHe 3amrtute. Ha Taj HaunH, y3 momuHHUpajyhy QyHKOHjY
,,HETaTUBHOT 3aKOHOJABLA", y MOCTYNKY IO yCTaBHUM albamMa J0ja3u
JI0 U3paxkaja MO3UTUBHA (DYHKILMja yCTaBHOCYACKe KOHTpodje, Oynyhu na
YCTaBHHU CyII ,,HE caMo Ja MHTepIpeTHpa ycTaBHe HopMe Beh, y moTpeOHoj
MepH, TMOMyHaBa HUXOBY MPaBHY CAAPKUHY M KOHKPETH3Yje HHXOBY
dynxumjy.*’

Tpehe, 6e3 003upa Ha TO HITO je yCTaB 3ajeMuyje Ha UCTH HA4YUH
Kao M Jpyra mpasa Koja INTHTH, YCTaBHA jkKaj0a ce HE MOXKE CMaTpaTH
cyOjeKkTHBHIM IpaBoM. Kako cy yClIOBH 3a IOITYyIITEHOCT yCTaBHE Xkajoe
U3Y3ETHO PECTPUKTUBHO IOCTABJCHHU, HEMA JHJIEME Ja je ped O jeIHOM
MPBEHCTBEHO JOIYHCKOM MPaBHOM CPEACTBY 3a KOjUM CE€ CaMO H3Y3ETHO
nocexe. YKOJIMKO O ce MpUXBaTHJIO CTAaHOBHILTE Ja je yCTaBHA jkajba
Ccy0jeKTHBHO TPaBo To 01 3HAUYMIIO JIa je 3a YCTaBHM CyJl yCTaHOBJbeHa 00a-
Be3a J1a OJUTydyje IO yCTaBHO] JKaJIOH, pa3yMe ce, YKOJIHKO Cy HCITyHheHe
cBe (OpMANHONPABHE MPETIOCTABKE 32 HEHO M3jaBbuBarbe. Mehyrim,
YKOJIMKO TakBa 00aBe3a HE MOCTOjH, HE MOXKE OMTH pedd O TOME 1a je
MpaBo Ha yCTaBHY kaJi0y Cy0jeKTUBHOT KapakTepa. Y CympOTHOM, yCTaB-
Ha >kanba Ou oJ] CyIcuAMjapHOT NPAaBHOT CPEJCTBA MOCTala MOCIEAma
WHCTaHI[a PEJOBHOT MPABHOT MyTa 3allTHTE YCTABOM 3ajeMUYCHHX Mpa-
Ba. McroBpemeno, y HajBehem Opojy ciydajeBa yCTaBOTBOpAI[ Camo
NpOKJIaMyje HaJUIS)KHOCT YCTaBHOT Cyla Jia OIydyje O YCTaBHHUM JKall-
O0ama, mpenymTajyhu 3akoHOAABIy JAa JeTaJbHUje paspaiu Hajuemthe
HWITYypY yCTaBHY ACQHUHUIM]Y ¥ YpPEIOH YCIOBE IMOJ KOjUMa CE OHa MOXKE
kopucTUTH. TO je pasJor BHINE J1a ce YCTaBHA Kalba He MOXKE cMmarpa-
TH CyOjeKTHBHHM IIPaBOM jep, KaKo JI0cajalliba KOMIIapaTHBHA IIpaKca
yKa3yje, HOCHOLIM 3aKOHOJIABHE BIIACTH, PaJd OYyBarba JEIOTBOPHOCTH
YCTaBHOT CyJla, OCTaBJbajy OBOM OpraHy JUCKPELMOHO IPaBo Jia y TpeT-
XOJHOM TOCTYIKY 010alli BEJIMKU Opoj M3jaB/beHUX YCTaBHUX JKaJIOH.

4T Wpena Iejuh, ,CapaHumje JbYICKHX NpaBa y HALMOHAIHOM IOPETKY: YCTaB

HOCYJCKa 3amTuTa”, Yemasne u mehynapoononpasue eapanyuje nwyockux npasa (yp. 3.
PamguBojesuh), IlpaBau dakynrer y Humry, Hum 2008, 266.
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Yemepmo, Kao JOMYIITEHH NPEIMET yCTaBHE KajlOe MPBEHCTBEHO
ce jaBibajy IMOjeIMHAYHU aKTH jaBHE BiacTu. Pasyme ce 1a oBa oJuIMKa
yCTaBHE Kasi0e MPoM3JIa3H U3 MHCTHTYIIHOHAIHE PUPOAE OBOT IPaBHOT
CpelcTBa Koja Imoapa3yMeBa Ja 3a lUM MOXKe MTOCETHYTH CaMo JIHIE Koje
MMa HeToCpeaH MpaBHU MHTEpEC Ja Ce OCIOpaBaHHU aKT jaBHE BIACTH
ykuHe. Mame je BepoBaTHO 1na he ONMIUTH NMpaBHM aKT Ha HEMOCpenaH
Ha4YMH W3a3BaTH MOBpeLy HEUMjHX YCTaBOM 3ajeMUYCHHX IpaBa. YocTa-
JIOM, YCTaBHOCY/ICKA MTPpaKca OHMX MPaBHUX CHCTEMa KOjH YCTaBHY kajly
JIOTIYIITajy U y OJHOCY Ha 3akoH TO MoTBphyje. Takohe, orpannyaBame
npenMeTa ycTaBHE jKalOe Ha TMOjeIHayHe IPaBHE aKTe JONPUHOCH
JaCHOM Pa3JIMKOBamy OBOT MPABHOT CPENCTBA O MOITyJIapHe TyxO0e.

Ilemo, 3a W3jaBbHUBakE ycTaBHE Xajlbe je HeomxomHa jkajbe-
Ha JIeTUTHMaNyja. Y3 HEe3HaTHE M3Y3€TKE y YINOPETHOM IpaBy, yCTaBHA
Kanba ce MOXKEe M3jaBUTH CaMO O] CTpaHE JIMIla KOje cMarpa Ja My je
noBpel)eHO HEKO Of yCTaBOM 3ajeMueHHX mIpasa. Jpyrum peunma, mou-
HOCHJIALl YCTaBHE Kaj0e Mopa OUTH HemocpeaHo NoroheH ocrnopaBaHUM
aktoM. OBa ofyMKa ycraBHe jkajibe uma obenexje ocobene paznuke (dif-
ferentia specifica) y omHOCYy Ha TOMyJapHY TYXOy.

Illecmo, pasmarpajyhu ycraBHy kanOy, YCTaBHU CYJ MEPUTOPHO
oUly4yje W Yy ClOy4ajy OCHOBAaHOCTM HaBOJIa XaJMoma, 0e3 mpasa
npenHavYea, Kacupa OCIOpaBaHU aKkT jaBHE BIACTH.

HamocneTky, HaBemeHe OJJIMKe yCTaBHE >KauOe JOMyIITajy na
ce oHa JeduHuIIe Ha cieaehn HauWH. YcTraBHA >Kaiba je 0coOeHo
CYICHMjapHO CPEICTBO IpPaBHE 3alITUTE yCTABOM 3ajeMYCHHX IIpaBa,
MPBEHCTBEHO OJ1 MOjeJIMHAYHIX aKara jaBHE BIIACTH, KOje CyOjeKTy KOju
cMaTpa Jla My je HEeKO ycTaBHO mpaBo moBpeheno, omoryhaBa na mpen
YCTaBHUM CY/IOM TOKpPEHE TOCTYMaK O YCTABHOCTH OCIIOPaBaHOT aKTa U
M3JIEjCTBYj€ HETOBO KacHpame.
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THEORETICAL AND LEGAL FRAMEWORK OF
CONSTITUTIONAL COMPLAINT

Summary

The expansion of constitutional complaint through the landscape
of European constitutionalism in the last decade of the XX century, as
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well as its implementation in the Serbian constitutional system in 2006,
have increased the interest of Serbian legal scholars in this legal instru-
ment. Comparative law does not provide a uniform institutional model of
constitutional complaint, and experience of the Republic of Serbia with
respect to this institute is very short. As a result, many questions regard-
ing constitutional complaint have been raised in Serbian legal theory so
far. This paper offers a theoretical and legal framework of the instrument
of constitutional complaint. The author firstly examines the institutional
models of three countries — Germany, Austria and Spain, and, secondly,
deals with some specific characteristics of other constitutional systems
which have subsequently introduced this legal instrument.

Key words:  Constitutional complaint. — Legal instrument. — Human
rights. — Constitutional court.
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