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A recently discovered new fragment of a court speech by one of the famous
ten Attic orators, Hyperides, sheds new light on the Athenian law of guardianship in
the fourth century BC. The article focuses on the legal measures to secure orphans’
estates. First, the text of the entire fragment is given in English translation; the full
Greek text is attached as an Appendix. The second section analyzes the actual guard
ianship case: it was a private action of a ward that had come of age, not a public one
as recently suggested. He called his guardian to account. In section three new details
about leasing an inherited business concern are established. It took place by auction,
a law court gave the acceptance to the person who offered the highest valuation of
the business concern. Also the guardian himself was allowed to bid. The lessee had
to pay interest to sustain the ward and after the ward'’s coming of age had to return
the capital assessed in court. In this case no account of the business had to be ren
dered. Section four deals with ‘phasis’, a denunciation that every citizen was entitled
to file when a guardian was suspected of incorrectly administering the ward's busi
ness concern. A new conclusion is that the denunciator himself would submit a claim
to lease the property and that the phasis would result in an auction.
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sis und phasis oikou orphanikou in Hypereides, Gegen Timandros”, Acta Antiqua Hunga
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In antiquity life expectancy was low. War and diseases on the one
hand and childbed on the other took their toll. Thus orphans were frequent
in everyday life. The Athenians met this problem with sophisticated rules
on guardianship. One of the two recently discovered fragments of court
speeches of Hyperides' deals with this subject. It sheds new light on some
institutions of Athenian law. In this paper I will deal with the lease and the
denunciation of a ward’s property, misthosis and phaszs oikou orphanikou.?
First, I will present the new text in English translation,’ then the guardian-
ship case and finally some new ideas on misthosis and phasis.

1. THE TEXT IN TRANSLATION

[Hyperides, Against Timandros for Guardianship, Supporting Speech
for Akademos]

[The guardians could have let the property in accordance with the
laws, so that] for the chlldren [the capital managed]* would not be less
than the amount realized® in court. (2) But should they produce more for

' N. Tchernetska, “New Fragments of Hyperides from the Archimedes Palimp
sest,” Zeitschrift fiir Papyrologie und Epigraphik (ZPE) 154, 2005, 1 6 identified a few
pages of the famous “Archimedes Palimpsest” as belonging among the court speeches of
Hyperides. The full text of the 64 lines’ fragment of Against Timandros was published by
N. Tchernetska, E.W. Handley, C.F.L Austin, L. Horvath, “New Readings in the Fragment
of Hyperides’ Against Timandros from the Archimedes Palimpsest,” ZPE 162, 2007, 1 4
with some improvements by L. Horvath, “Note to Hyperides in Timandrum,” Acta Anti
qua Hungarica 48, 2008, 121 23; in this paper I shall follow his text. For the exiting
story of the “Archimedes Codex”, sold at Christies in 1998 and kept now in the Walters
Art Museum, Baltimore MD, see R. Netz, W. Noel, The Archimedes Codex, London 2007
(German: Der Kodex des Archimedes, Miinchen 2007).

2 For other topics see C. Jones, “Hyperides and the Sale of Slave Families,” ZPE
164, 2008, 19f.; D. Whitehead, “Hypereides’ Timandros: Observations and Suggestions,”
Bulletin of the Institute of Classical Studies, London (BICS) 52, 2009, 135 48 and L.
Rubinstein, “Legal Arguments in Hypereides Against Timandros,” BICS 52, 2009, 149
59; see also W. Luppe, “Zwei Textvorschldge zu Hypereides’ Rede pros Timandron,” ZPE
167, 2008, 5. The volumes Acta Antiqua Hungarica 48, 2008, and BICS 52, 2009, 133
252 (The New Hyperides. Conference Proceedings, Jan. 2009) are dedicated to this new
source.

3 Text version Horvath (n. 1, above), see Appendix; principally I follow the trans

lation of Tchernetska et all. (n. 1, above).

4« so that «the profit> for the children is not less than the price it fetches in

court” Tchernetska et all. (n. 1; above). Exempli gratia I suggest the restoration: [#£Rv 8¢
T0lg &MUTPOTOI DGOl TOV OlKOV KOTX TOVG VOHOUE, (ote 10 Ke@AAoov 1O
Slorxe1ptobEv] 100 pEv edpiokovrog...; see Dem. 27.58; xepdioov Dem. 27.11,66;
dlayelptobiy cf. line 14 of the text.

Similar part. praes. coincident to a past tense Aesch. 1.96: ..008& 10 Avoite-
A0V, 0ALL TOD 18N evpickovtog amédoto. Cf. also Dem. 27.23. 1 thank Glen Bower
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the children, it might be a benefaction on their part.% (3) Yet the laws
forbid the guardians to lease the property on their own authority.” (5) It is
possible to argue in court that it is better not to lease the children’s inher-
ited estate, and those of you who are appointed by lot to the court are to
hear the case and vote for what seems best for the child.® (9) Now read
me the laws. LAWS. (10) Now, the defendant did none of these things,
nor did he register the estate with the archon at all. (11) Now take up the
testimony. (12) TESTIMONY. (13) Now you have heard from the laws
that this man Timandros did not handle Akademos’ property in any legal
way whatever, and from the witnesses that he did not lease the estate and,
when a third party brought a denunciation (phasis) so that the property
would be leased out, he prevented it.

(17) But that he did so in order to make away with the money, by
Zeus,’ this I will demonstrate. (18) Indeed it was in order to get the mon-
ey that he did the same man’s sister a wrong worthy of capital punish-
ment. (20) When there were left these two brothers and two sisters, the
girls being orphans without mother or father, and all of them small chil-
dren (the eldest brother Antiphilos, who died, was perhaps ten years old),
this man Timandos brought up the youngest sister in his own home, drag-
ging away and taking her to Lemnos when she was perhaps seven. (27)
And this no guardian nor a man of good will would do, not even those
who hold war captives in their possession: even they sell them as far as
possible as a family. (31) Furthermore, those slave-retailers and —traffick-
ers'® who do anything outrageous for profit, (33) when they trade in chil-
dren who are siblings or a mother with small children or put up a father
with children for sale, they sell them with financial loss, for less, this be-
ing the right. (35) For affection between people comes about by close
contact and by growing up together rather than by kinship. (38)As evi-
dence of this: neither would all fathers be fond of their children if they
were not brought up with them from infancy, if straightaway someone had
kidnapped them as little children, nor would children be fond of their
parents if they were not brought up by them.

(42) Timandros, then, is responsible for precisely this, that the sis-
ters could not recognize each other on sight in a street or a temple, not
having seen each other for more than thirteen years, while it was their
brother, Akademos, who recognized his own sister, but when he went to
Lemnos, he did not even know her when he saw her. (49) Yet the legisla-
tor took the view that orphaned children should not each be brought up
separately, nor in any random way, but where it would be best for them to

sock and Carl Hufman for discussing this passage with me in Princeton at the Institute for
Advanced Study.

6 Cf. Dem. 27.64; “let this be a credit to them” Tchernetska ez all. (n. 1, above).
“...on their own profit” Tchernetska et all. (n. 1, above).

“...individual child” Tchernetska et all. (n. 1, above).

® Text Horvéth (n. 1, above).

Jones (n. 2, above), similarly Thiir (both articles quoted in n. *, above).
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be brought up. (53) Now read me the law. LAW. (54) Now then, Timand-
ros: if this one girl was well looked after in your charge, why were not
these here well looked after in your charge and in the same place? (56)
But if they were well looked after, why was she not, and in the same place
as her brothers and her elder sister? (58) It was, I suppose, the sheer de-
sire for money that caused you to commit all this illegality.

(60) That was why he took charge of young Akademos here while
he was penniless, while now holding'" resources from his estate worth
more than five talents, as I shall demonstrate to you. (62) First of all, right
in the first year when the father of the children died, he took the young
girl and five...”

A-not exclusively—philological problem, in my view not yet
solved, is the title of the speech. Tchernetska (2005) succeeded in iden-
tifying the fragment as a Hyperides speech from the word maddpiov in
that very lemma in the Suda; the title of the speech is given there as
npog Tipovdpov. Stephen Todd supplied with a quotation by Harpocra-
tion (s.v. Hephaistia: bnép > Axadnpov). All editors have suggested a
title [rpog Tipavdpov], following the Suda. Since the case is a private
suit against a guardian, a dike epitropés—as 1 will demonstrate—the title
must read [kata Tuévdpov], not mpoc.'? According to Dem. 27 the
title probably continued with éritponnic. Since the speaker is a sunégoros
for the young Akademos who had just come of age, the full title, ac-
cording to Harpocration, may have continued further with bm&p
’Axadnpov cvvnyopia. Combining the two lemmata of the lexica I
have suggested the full title: [Against Timandros for Guardianship, Sup-
porting Speech for Akademos]

2. THE GUARDIANSHIP CASE

My second point is the guardianship case. Unambiguously, the per-
son charged is Timandros. He has been, or still is, guardian (epitropos) of
initially four orphans, two boys and two girls. Who is the prosecutor or
plaintiff? The speaker whose name we don’t know may—as boulomenos
(person willing and qualified to plead)—be prosecuting the actual guard-
ian in a public lawsuit (actio popularis) for wrongs against the wards or
their property. In Ath. Pol. 56.6 Aristotle mentions some eisangeliai and
graphai, which would exactly meet our case.'? Every Athenian in posses-

1 The term odoiov €xev is the key indicator that the action was a 8ixn émitpontic

(see n. 15, below).

12 Denying the private character of the case, Whitehead recently (n. 2, above) 137
also retains mpog; but see the next section 2.

13 AP 56.6 7: “Graphai and dikai are instituted before him (the arkhon)...for ill
usage of orphans (which lie against their guardians); for ill usage of an heiress (which lie
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sion of his full civic rights was entitled to file such an action on behalf of
the wards. An argument in this direction could be that Timandros is threat-
ened Wlth death penalty (1. 19/20). But the whole section about the lone-
some girl'* on the faraway island (I1. 17-59, the larger part of the whole
fragment) is mere rhetoric to demonstrate Timandros’ avaricious charac-
ter. The speaker recounts some reliable facts, but there is no trustworthy
legal information about the action.

Since the guardianship was over (aorist diexeipioe, 1. 14) the law-
suit was most probably a private one. After 13 years of guardianship (L.
46) Akademos had come of age and is advancing a claim for his property,
worth more than five talents (l. 61), that Timandros still is holding “in his
hands,” &xet in 1. 62. This &xeuv is the crucial word for a dike epitropés."
Therefore Akademos is calling his former guardian Timandros to account
for badly managing his affairs over 13 years. Usually, a young plaintiff
would be supported by a sunégoros'® unless he possessed the exceptional
ability of young Demosthenes, who was able to undertake his own court
speech in his dike epitropés well prepared by his teacher Isaeus.

against the guardians or the relations that they live with); for injury to an orphans’ estate
(these also lie against the guardians);...(7) He also supervises orphans and heiresses...He
grants leases of estates belonging to orphans...”

14 Rubinstein (n. 2, above) convincingly doubts the existence of an Athenian stat
ute prohibiting the separation of orphaned siblings. In fact the nomos quoted in 1. 53 may
have provided that “orphans should be reared where their needs were most likely to be
adequately met” (p. 157); the use Hyperides makes of this law “is at least as sophisticat
ed and potentially misleading as that which we have long been able to enjoy in his
speeches For Euxenippos and Against Athenogenes” (p. 159).

15 D. Becker, “Die attische dike epitropes.” SZ 83, 1968, 30 93 (68 78); see the
text of the writ cited by Demosthenes in 29.31: #61t1v o0V ‘coo Hev eyK?muoc‘cog ocpxn
108’ syKocXm ANpocBEVIC A@OBr’ Exel pov yxphuot’ AgoBog &m’ Emitpomiic
gxopevo..” (cf also Dem. 27.12,34,37, Lys. 32.2,20,28). Whitehead (n. 2, above) com
pletely misunderstands the meaning of ovolav (tivog) €xewv (holding, having in one’s
hand, other people’s property or money). In cases of financial damages (blabé) and guard
ianship the “commonplace word” €xeiv has nothing to do with sophisticated “Eigentum
and Besitz” (Whitehead, p. 140). It rather points to unjustly holding other people’s (i.e. the
wards’) property creating the liability of compensation (for the guardians) easily to be
grasped by any Athenian layman judge. The reference to “Continental scholarship”, which
Whitehead (ibidem) underestimates, should not be A. Krinzlein, Eigentum und Besitz
(Berlin 1963) but H.J. Wolff, “Die Grundlagen des griechischen Vertragsrechts,” SZ 74,
1957, 26 72 (39, 42, 49). In the Hyperides fragment 1. 17 59 clearly is a digression to
demonstrate Timandros’ “desire of money” framed by 1l. 17 19 and 58/59. Neither the
(scarcely reliable) title mpdg in the Suda (p. 136f.) nor the “thanatos phraseology” (p.
142 45) in 1. 19/20 corroborate an eisangelia of an ex orphan desiring for revenge. The
timéma is not death penalty (p. 148) but financial compensation through a diké epitropés.
The double amount of at least five talents (1. 61) is high enough to justify any rhetorical
effort, the topos “deserving of death” included.

16 See L. Rubinstein, Litigation and Cooperation, Stuttgart 2000, 67.
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The facts of the case are quickly told: an Athenian couple died and
left behind four orphans, two boys and two girls. Surprisingly a guardian
living in Lemnos was appointed, Timandros. He was an Athenian citizen
and most probably kléroukhos in the city Hephaistia, one of the two
kléroukhiai of that island close to the Bosporus.'” Timandros took the
younger of the two girls with him, allegedly by “dragging her away” (l.
25). I think that, for the other three children who stayed in Athens, a co-
guardian was appointed, as usual by their father’s will, just as there were
three guardians of Demosthenes and his sister. My further conjecture is
that the father in his will gave the younger daughter to the co-tutor Ti-
mandros in marriage. Parallels are again Demosthenes’ father (27.5) and
maybe Isae. 6.13. This would easily explain why Timandros succeeded in
keeping the young woman with him for 13 years without any successful
objection up to the present lawsuit.

Now, another accusation against Timandros—and the principal one
in the case—is that he conducted the guardianship completely contrary to
the laws (1. 10-17). In detail: 1) he did not register the guardianship with
the arkhon (for this request see Isae. 6.36'%); 2) he didn’t have the prop-
erty let (again Isae. 6.36, which tells us this was to be done by the arkhon),
and 3) he prevented a denunciation (phasis) to let the property from being
filed with the arkhon.

From Dem. 27.58 we see guardians were best off when the estates
were let.!? In these cases, at the end of their duties, they were not called
to account. They only had to pay annual interest to sustain the wards and,
at the end of their duty, deliver the capital they had taken over at the be-
ginning of the guardianship. I shall come back to the leasing in the fol-
lowing section. For the moment only the arguments of the parties are of
interest. Apparently the former guardian, Timandros, holds that the prop-
erty was let; Akademos, the former ward, contra.

I conjecture that both parties are right up to a certain degree: the
speaker can be trusted on the point that no registration or lease took place

17" See the Harpocration gloss mentioned in section 1, above.

18 TIsae. 6.36f.: “They registered these two boys with the arkhon as being adopt
ed...putting themselves down as their guardians, and they asked the arkhon to lease out
the estates as belonging to orphans...and that they themselves might become lessees and
obtain the income. (37) And the first time the courts sat, the arkhon put the lease up for
auction and they offered to take it on. But certain persons present reported the plot to the
relatives, who came and revealed the affair to the jurors, and so they voted by show of
hands not to lease out the estates.”

19 Dem. 27.58f.: “He might have avoided all this trouble by letting the estate,
pursuant to the laws which I am going to cite. Take and read the laws. LAWS...(59)...Ask
the defendant why this has not be done. If he says it was better not to let the estate, let
him show, not that it has been doubled or trebled, but that the principal (ta arkhaia) has
been returned to me.” Cf. Lys. 32.23.

12
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in Athens, and a phasis did fail. But Timandros could have countered that
he had registered and let the estate in his hometown Hephaestia at Lem-
nos. We know from inscriptions (one from Samos, for example) that the
Athenian kléroukhiai had their own boards of magistrates and law courts
like Athens herself.?? If Timandros had correctly fulfilled his duties in
Hephaestia, the arkhon in Athens evidently had had no reason to accept
any denunciation (phasis) to the effect that something was wrong with the
guardianship.

One may wonder why Timandros could not easily have won his
case simply by presenting witnesses for what he had done lawfully at
Lemnos. However, one must take into account what emotions Hyperides
was able to arouse in our short fragment. Furthermore, Hyperides may
have argued that far away, at Lemnos, Timandros got all his benefits in a
completely illegal way.

Whatever the content of the complete speech might have been, in
my opinion, the new 64 lines present a precious additional document per-
taining to procedural strategies in Athenian courts in a guardianship case
hitherto unknown. In the following parts 3 and 4 I shall give the outlines
of some new results relating to the Athenian laws of guardianship.

3. THE LEASING: MISTHOSIS OIKOU ORPHANIKOU

The crucial point of the case was the question: did Timandros lease
the property or not? For the legal historian it doesn’t matter if Timandros
in fact did so or not. What is important are the new details on leasing the
property that the speech reveals. These concern 3.1 the person, 3.2 the
object and the procedure, and 3.3 the consequences of the leasing.

3.1. The Person

Scholarship before Wolff, especially Wyse, held that the guardian
would conclude a private contract of lease with a third party. Therefore it
was logically and legally impossible for the guardian to make the contract
with himself; thus the guardian seemed to be excluded from taking over
the property as a leaseholder.?! Taking seriously the story told in Isae.
6.36 Wolff thought that is was not the guardian but rather the arkhon who
concluded the contract.?? Therefore, in his opinion, the guardian, too, was

20 For Lemnos see G. Reger, “The Aegean,” in: M.H. Hansen / Th.H. Nielsen
(eds.), An Inventory of Archaic and Classical Poleis, Oxford 2004, 732 93 (756 58); cf-
1G VI 1.262 (Samos, ca. 350 BCE).

2L W. Wyse, The Speeches of Isaeus, Cambridge1904, 526f.

22 H.I. Wolff, “Verpachtung von Miindelvermégen in Attika,” in: FS Lewald, Ba
sel 1953, 201 08; for the text of Isae. 6.36 see n. 18, above.

13
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a possible leaseholder. With the last point I can agree, but not with the
first: 11. 5-9 now expressly tell us that the law court, not the magistrate,
had the last word.

By translating a0toic in 1. 3 with to lease “for their own profit”
(dativus commodi) Tchernetska concluded recently: guardians are not al-
lowed to make a profit; this means guardians are not allowed to lease at
all.3 In my view every leaseholder derives the profit-and also takes the
risk—of the business, so why not a guardian too? Rather, I understand the
dative as comitativus instrumentalis “on their own authority”, which
means without the arkhon and the dikastérion mentioned immediately
after.?* In my opinion, the plaintiff does not say that guardians are ex-
cluded from leasing; rather, they have to follow the general rules of ap-
pointment which were allegedly not followed by Timandros. To sum up:
the active party who let the property was the law court, not the arkhon;
the leaseholder could have been any person, the guardian included.

3.2. Object and Procedure of Leasing

Wolff established that with the term oikos only a business or an
enterprise could be objects of leasing, for example the two factories be-
longing to Demosthenes’ father; oikos in this connection never meant the
whole estate or a single plot of land.? In his first speech against Aphobus
the young Demosthenes is claiming only the 54 slaves, raw materials,
loans, and a modest dwelling house where, I think, the slaves were living,
altogether worth more than 13 talents (in our case Akademos’ ousia, re-
sources—not kléros or kleronomia, estate—, was worth more than five tal-
ents, 1. 13, 61/62.). To keep a business running for at most 18 years was
both a great opportunity for profit and at the same time represented a risk
of loss. Much depended on the skill and the trustworthiness of the guard-
ian. By letting the enterprise, under securities on real property given by
the lessee,? all risk was taken away from the ward and the status quo at
the time of the father’s death was preserved.

Normally more than one person was interested in leasing a wealthy
ward’s enterprise, and a kind of auction took place in court. What was the
highest bid? One opinion is that the person who offered the highest rate
of interest obtained acceptance. But no source tells us about interest rates
at all. Probably the rate was fixed by law or by custom. Neither can I fol-

23 Tchernetska (n. 1, above) 3.

24 A philological parallel is Plato Apology 26a: Tiv ypogiv OBpet...yplyactot
(out of hubris), in Attic also expressed by d1& with acc. (E. Schwyzer, A. Debrunner,
Griechische Grammatik 11, Miinchen 1950, 150).

25 Wolff (n. 22, above) 205, n. 23.

26 See H.J. Wolff, “Das attische Apotimema,” in: F'S Rabel 11, Tiibingen 1954,
243 333.

14
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low the other opinion that the person, who offered the best security, ob-
tained acceptance.?’

Now, in the first line of the new fragment I see a possible solution:
Tchernetska and her co-editors (2007) restore a noun TO ANUUO corre-
sponding with the adjective € attov: “...so that <the profity for the chil-
dren is not less than the price it fetches in court.” Usually the profit for
the ward is called 1| Tp6G0dog or ot toxo1, neither of which agrees with
€Llattov. In a dike epitropés it was not the interest payment, but rather
the amount of capital that was under dispute; on the basis of that amount,
any shortfall in interest payments would in turn be easy to calculate. It
was the capital that Akademos was claiming (1. 62). So I suggest the
missing noun corresponding to €Aattov might have been xepdiaiov or
apyotov. This would mean that in leasing out the enterprise the amount
of the cap1tal the Value of the enterprise, was achieved (ebpickovtog) or
realized in court.?® Thus the auction was carried out to obtain the highest
assessment of the capital, not the highest rate of interest on an unknown
amount of capital. The person who offered the highest assessment of the
substance received the enterprise to lease.

This result is confirmed also by terminology. The orators always
speak of leasing the enterprise, misthoun, but the consideration is never
called rent, misthos or phoros, the terms used in land leasmg, they use the
designation ‘interest’, fokoi, just as in loan transactions.?’ For calculating
the interest one must assess the capital exactly. In land leasing the rent,
misthos, does not automatically correspond to the plot’s value; its value is
never mentioned in such contracts. In the leasing of an orphan’s oikos,
therefore, the monetary value was essential, rather than the individual
items that made up the enterprise.

3.3. The Consequences of Leasing and Non-Leasing

The consequences of the first option, to /ease the business, are evi-
dent: with the value of the enterprise fixed by public auction on the one
hand, the ward had a guarantee that he would receive his money —but not
the actual items—when coming of age. Demosthenes (27.58)? speaks only
of paying money, not of returning the items. On the other hand, the lease-
holder had a chance to make much more profit than the probably modest
interest that he had to pay to sustain the ward. But the leaseholder also
took on the full risk of any loss, with his property encumbered to the
ward. After leasing, the guardian would not have had any problems of

27" Both opinions are discussed by A.R.W. Harrison, The Law of Athens 1. The
Family and Property, Oxford 1968, 106.

28 See my suggestion of restoring the beginning of the fragment in n. 4, above.
2 See Dem. 27 29, Lys. 23.
30 Text see n. 19, above.
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being called to account by the ward (again Dem. 27.58); he just had to
pay the amount that he himself had assessed in court to be the worth of
the enterprise. Sometimes also the entire interest was paid afterwards, in
a single instalment.

The other option was not to lease the property. Then the guardians
administered the enterprise by themselves, being fully responsible to the
wards. That happened in Demosthenes’ case despite his father having or-
dered in his will that the factories be leased. In this matter the guardians
had full discretion. Then all profit and loss devolved on the wards, but
disputes concerning the guardians’ accounts frequently followed. In Ath-
ens the general view was that letting an enterprise was the safer option for
the wards. And there were some ways to control how the guardians com-
plied with their duties and, when they did not perform them well, to force
them to let the oikos.

4. THE PHASIS

This brings me to my last point, the phasis (denunciation).?! On the
basis of my results up to now, the fragment allows new insights here too.
Formerly the phasis of a ward’s enterprise was thought to be a public ac-
tion brought by a boulomenos, but not mentioned by Aristotle in his cata-
logue in Ath. Pol. 56.6.%2 Wolff corrected this opinion, holding that phasis
was nothing other than a report to the arkhon that there was an orphan’s
oikos to be let (incidentally mentioned in the following section Ath. Pol.
56.7).33 On this basis MacDowell reconstructed the law on phasis men-
tioned in Dem. 27.58 from Dem. 27.59.%* Now, the whole procedure be-
comes much clearer: 1) It was not the magistrate but the law court that let
the oikos. 2) In 1. 5/6 Hyperides uses the word épeiopntety. This indi-
cates opposing positions. The word, for example, occurs in cases about
ownership, inheritance or public services, leitourgiai. In my opinion, we
therefore also have opposing claims in a phasis about a ward’s enterprise:
the claim of the guardian, who intends to carry on administering the busi-
ness by himself, and that of the denunciator, who makes a counter-claim.
The counter-claim can only be that the enterprise should be leased to the

31 Generally on phasis see A.R.W. Harrison, The Law of Athens 11. Procedure,
Oxford 1971, 218 21; D.M. MacDowell, “The Athenian Procedure of Phasis,” in: M.
Gagarin (ed.), Symposion 1990, Koln 1991, 187 98; R.W. Wallace, “Phainein in Athenian
Laws,” in: G. Thiir, F.J. Fernandez Nieto (eds.), Symposion 1999, Koln 2003, 167 81.

32 Quoted n. 13, above.

33 Wolff (n. 22, above) 207 with reference to earlier literature.

3% D.M. MacDowell, “The Authenticity of Demosthenes 29,7 in: G. Thiir (ed.),
Symposion 1985, K6ln 1989, 253 62 (262): "Eav 8¢ 86&n Péltiov elvar mobwbdijvor tov
otkov, PavETm TPOC TOV Epyovia 6 Boviduevog *Abnvaiov olg Efeotv, O 88 Epyov
wobodtm &v dikaotnpie. (If it seems better that the estate should be leased every Athe
nian, who is allowed and willing to do so, may denounce to the arkhon; the arkhon has to
lease in court.) Text of Dem. 27.58f. see n. 19, above.
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denunciator. Thus the phasis had the character of a diadikasia between
two or more parties, clearly expressed by the verb dppiopnrety.

Every Athenian in possession of his full civic rights was allowed to
file a phasis with the arkhon. The magistrate had to handle the case as if
the guardian himself had applied for letting the enterprise. He had to bring
the case before the court. The auction took place there. After hearing the
speeches (&xoboavtag, 1. 7/8) the dikasterion had to decide which of
several applicants, the denunciator and the guardian (if he chose to sub-
mit a claim) included, would obtain the enterprise for lease.

But at an initial stage the guardian had an opportunity to prevent
the leasing at all. In Dem. 38.23 the judges voted agains‘[ the denunciator
and the guardian kept administering the enterprise.’> Maybe this first vote
took place quickly by show of hands as in Isae. 6.37.3% Thus, only if the
guardian did not protest against the phasis, or if the judges voted against
him, could the auction begin in the shape of a diadikasia.

In our new Hyperides fragment both steps are addressed by differ-
ent provisions: “that it would be better for the child” (Guewvov 1. 6;
déAtiov in Dem. 27.59), meaning the first vote (maybe by show of hands),
and “the judges have to vote for what seems best for the child” (1. 8/9),
referring to the second vote in a didikasia procedure. On this basis [ have
tried to reconstruct the law on phasis oikou orphanikou as follows:

“If someone argues that it would be better to lease the property of
the ward every Athenian, who is allowed and willing to do so, may de-
nounce (it) to the arkhon; the arkhon has to introduce (the case) to the
court. The jud§es have to hear (the case) and to vote for what seems best
for the child”.?’

35 Dem. 38.23: “ “They did not let our estate’ perhaps our opponents will say. No;
because your uncle Xenopeithes did not wish it let, but, after the phasis had been insti
tuted by Nikidas, persuaded the jury to allow him to manage it,...”

36 Quoted n. 18, above.

37 1 would suggest replacing MacDowell’s reconstruction of the law (n. 34, above)
by the following one: *E&v 8¢ i éippiofnty PéATIov elvar TOV olkov [cbdool Tod
dpPavov, PavETo TPOg TOV Epyovia 6 BovAduevog *Abnvainy oig EEsoTv, 6 8& Epyov
gloayéte glg 10 Sikaothplov Todg 88 dikaoctdg Gkovoavtag yneicachour & &v doxf
Bértiota etvar ¢ moudi.
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APPENDIX

Text established by L. Horvath, “Note to Hyperides in Timand-
rum,” Acta Antiqua Hungarica 48, 2008, 121-23.

[YIIEPEIAOY KATA TIMANAPOY EIINITOITHE YIIEP
AKAAHMOY ZYNHI'OPIA]

138r 100 pév ebplokovrog v 1@ Sukaotpimt ui) Ehattov ML
Toig ooty v 8¢ heiw nepmon’]omow Tolg e
olv, TOUTOV em (PL}»OTLML(O.) ammg o¢ roug smrpo
7TOVG ATOYOPEVOVOLY OL voum un €Eelvan TOV olkov
utoemoaoeat EEeotL O€ &v T Bucaornpm) dupLo 5
Pnrioo l”] duevov elval TOV otkov moemom m)(v)
Toldwv, VUOV 8¢ ToVg Aayovrag dikalelv AKOU
oavtag Ymodioacdar & év dokij féATioTa eivar TG
sToudi. Kol pot Aéye TotToug Iobg V(')p,ovg NOMOI
TOUTWYV TOIVUY out(og) ovdey & enomosv ovd’ okwg 10
ansypampsv TOV OLKOV TtPOG TOV APy oVv(Ta). Kal pot Ao
Bé v paptupiav. MAPTYTPIA
ST ugv Toivuv 0U Katd Tovg VOROUG TV 0voiay TV
’AKaéT’]uov TOUTOUL 6Lz—:xe£pt0€ Tiuavép(og) 0UTo0l &K
KOOTE TMV vouwv Kol TOV poptvpov ot odte & 15
woBwoe TOV olkov, £TEpov <te> Prvave(0g), w(a) utoeoo
07, ékdlvoev: Ot 8¢ Ta(ta), tva dwapopnon T xpn
135v wo(ta), oLTwOol £oinoe, vi| A, ToUTO delEw. Kal Yap
duLa T ypnua(ta) kai elg v ddehpiv tovtout Ba
vaTtou dEya) Ndiknkev: KatahetdpOEVIWV Yap TOU 20
TV dvoiv (’168)»4)01\/ Kol &68)»(1)(11\/ dvoiv dpopa
vaiv Kol p.ntpog Kol n(at)p(o); Kol Todapimv
TAVTOV OVIWV w(ug Yap O npsoﬁutar(og) adel
q)(og) Avwbtkog 0 TELEVTNOOG 1 nv déxa TV
v vsmtspow abTiV aéskq)nv anoonaoag ov 25
Tool Tmowf)pog erpeqx-: nap avT@® omovcou.to(ag)
elg Amwov iowg ovoav £td ETOV. KAiToL TOD
To U Ol Emitpor(og) 1} elvoug <av> Av(Bpw)og oo, G
L 008’ ol katd TOAepov EYKpaATELS yryvouevor T(®dv)
ompdtmv, GAlG kol kot oikiav towlodow dtt 30
waMota. ot Toivuv dvdparodokdamni(o) kai Eu
mopot kEpdovg Eveka tav mtpdrTovteg AoehyE[c],
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138v

135r

[&]v adehdpa Tauddpu() TWADOLY 1) uNTEPA Kail FTendio.

1) m(até)pa kol wlauddlplue) Eo1d0L, InuftJoduevoy Ehdtrovog
a[rto]didovral [adT]®V T TOUTO TOV dikaim(v) Ov. al y(ap)
ghvolal Toig AvOpmIToLs eilol did Ty cuviOet

a[v] kai 10 ouvTpddoVE abTOUE Eivan waAhov 1 dt

O TAG CUYYEVELXGS. TEKUNPLOV OE TOUTOU oUTE Y

v w(até)p(e)s [tolbg ahTdy Toidag domdgaryto, el wi [€] ad
TO1G &K Taudapiwv Tpadei<n>gav, el evivg TG o

@V pkpa O[vI(te) drogmdoa, obte [o]i moides Tovg
yovéag et ) v Exelvoy Tpadeinoav. Ti

LOVOPOG TOIVUV TOUTOU gDTOD Ye OHTLOG YEYOV(EV),

MoTe TAG PEv GdehdAg dAMhag ur dvayvdvar

unre &v 0@ unte &v lep® tdovoag  mThedv

Wy Y(ap) ETOV 1) TPLDV Kai dEka ovy, EWPAKACLY

Eoutds  TOV 8¢ AdeMPOV TouToVvi “AKAdNUOV
avaryvopiloat TV £0vTod adeldnv, ENOOV(Ta)

011G TOVG TAIdAG TOVG OPPAVOVS 0D YWPIg &

Kootov Tpédeabon NOn{v} deiv, 008’ dtwg Gv TO

Ywow, A drov v dprota [uE]Mwolt] Tpédecda.

Kol pot Aéye tov vopov. NOMOZ

el Tolvuv mapd ool v 8Tpédeto, & Tipavdpe, 1 uia,

dudt Tt 00 Kol oUTOL £V TPEPOVTO AP COL KOl &V

TdL adTdL; £t 8’ obToL b, Sudt Tl oty kol Exeivy

D Kal v 1@ adTdL Toig dderdolg kol Tl ddeh

¢fjL TiL TpeoPuTépan; GAN ol 1) TOV ypnud

TV EmOupi(o) TadTA TAVTA TAPAVOUETY ETOLEL.
Towyapoly &k évnT(og) Emtpomenoag " Axddnuo(v)
TOUTOVI, £K TV TOUTOV TAEOV 1) TTEVTE TAAAY

TV ovotav &xel, Og Eyw DUy EmdeiEw: TpdT(0V)

Uy Yop e0OVG TAOL TPOTOL EVIOVTML M(S) <O> (TP AVTO(V)
grehelTnoeY TV Te oudioknv Ehafev Kol mévte
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