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ETHICAL STANDARDS FOR ARBITRATORS, HYBRID
PROCEEDINGS, RULES OF TRANSNATIONAL LAW:
ARE WE MOVING TOWARDS A UNIFORM LAW OF

INTERNATIONAL ARBITRATION?

The article examines trends towards uniformity in three important areas of the
law of international arbitration: ethical standards for arbitrators, procedures for
evidence taking, and application of transnational rules of law. While there is a clear
movement towards the harmonisation of legal concepts and standards in all three
areas which is the result of changes in international and domestic law, the practice
of international arbitral tribunals and the activities of private or intergovernmental
“formulating agencies”, a comparison of developments also shows important differ-
ences. The degree of convergence which can be achieved depends on the acceptance
of privately proposed rules by arbitrators, arbitral institutions and, to a certain de-
gree, also by the courts reviewing the arbitral process. The described developments
do not support the idea of the existence of an autonomous body of lex mercatoria, but
provide ample evidence of a “transnationalist” attitude of arbitrators, arbitral insti-
tutions and formulating agencies, which aims at identifying and applying legal con-
cepts to international commercial transactions which are consistent with their inter-
national character.
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1. INTRODUCTION

International commercial arbitration relies on manifold sources of
law, including international conventions, national laws on arbitration,
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rules and practices implemented by arbitral institutions, court decisions,
decisions and practice as applied by arbitral tribunals and, last but not
necessarily least, agreements between parties to arbitration proceedings.
Yet, despite this great variety of public and private law sources, as noted
by many observers!, there seems to be a general trend towards unifying
rules and standards applicable within the field of international arbitration.
The great variety and flexibility which arbitration offers for solving na-
tional and cross-border legal disputes appears to be overshadowed by an
increasingly standardised approach to private dispute resolution in the in-
ternational arena.

This article examines this move towards uniformity with regard to
three important areas of international arbitration law: ethical standards of
behaviour for arbitrators, hybrid common/civil law proceedings on evi-
dence taking and the reliance on rules of transnational law in arbitral de-
cisions. The purpose of taking a closer look at the developments in these
three select areas of international arbitration law is firstly to find out some
useful details of the degree of harmonisation which currently exists, as
well as about the influences which can explain the generally observed
trend towards uniformity. Is there a general trend suggesting that all as-
pects of international arbitration law will become increasingly standard-
ised, or is it necessary to differentiate between different areas of the law?
Secondly, a closer look at developments may also be of some use in try-
ing to find out whether these actually support the idea of an autonomous-
ly developing international arbitration law, of a lex mercatoria of arbitra-
tion.

In view of the broadness of the topics addressed in this article it is
not possible to provide an exhaustive analysis. Rather, the study of these
topics must necessarily remain a rough sketch of developments in inter-
national arbitration law, limited to a description of only its most salient
features.

2. A BRIEF OVERWIEW OF THE INTERNATIONALISATION OF
INTERNATIONAL ARBITRATION

In line with the international growth of business activities from the
1950s to the present day, international commercial arbitration has become
a phenomenon of global significance.’

! Setting the development of arbitration in the general context: K.-H.Béckstiegel,

“The Role of Arbitration within Today’s Challenges to the World Community and to In-
ternational Law”, Arbitration International 22/2006, 165 etc.

2 An excellent overview is given by J. Lew, “Achieving the Dream: Autonomous

Arbitration”, Arbitration International 22/2006, 179 etc.
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The first legal basis for international commercial arbitration was
provided by the 1958 New York Convention on the Recognition and En-
forcement of Foreign Awards, which fundamentally changed the pre-ex-
isting regime of the recognition and enforcement of international arbitral
awards as it existed in many countries.® Arbitral awards now have to be
recognised and enforced practically globally* if the successful party shows
the existence of an arbitration agreement and the ensuing award. National
courts are granted the discretion to refuse enforcement only on the limited
grounds set out in Art. V of the Convention (non-conformity of the award
with the arbitration agreement or its decisions being outside the terms
thereof; violation of due process; non-observance of public policy in re-
spect of contents and subject matter of the award).

Equally important for the internationalisation of commercial arbi-
tration have been subsequently the UNCITRAL Arbitration Rules pub-
lished in 1976 and the UNCITRAL Model Law on International Com-
mercial Arbitration of 1986, revised in 2006°. The objectives of the UN-
CITRAL Model Law can be said to have been twofold: Firstly, it has
been a template of domestic law on arbitration which reflects widely ac-
cepted principles of international arbitration, allowing countries without
such legislation, or those wishing to modernise their legislation, to easily
formulate and adopt domestic legislation on international (and national)
arbitration. Secondly, it has ensured that new legislation on arbitration
adopted by individual countries followed the principles of the Model
Law, thereby achieving a harmonisation of domestic arbitral legislation.

A fundamental principle of the Model Law, the strict limitation of
the role of local courts in supervising international arbitration, is en-
shrined in its Art. 5:

“In matters governed by this Law, no court shall intervene except where
so provided in this Law.”

The impact of the Model Law has been significant. To date, more
than 60 countries and 6 US states have adopted or closely followed the
Model Law. Many other countries, including “major arbitration jurisdic-
tions” such as Switzerland, England, France, the USA and Sweden, have
adopted and modernised their legislation espousing the Model Law’s phi-
losophy and many of its principles. As a result, the legal concepts of
party autonomy, competence-competence, freedom of the arbitrators to
select the procedure (within the confines of due process) and the strict

3
1927.

4 More than 140 states have so far become members of the New York Conven-

As reflected in the Geneva Protocol of 1923 and the Geneva Convention of

tion.

Mainly to modernise form requirements and to provide a more comprehensive
regime for interim measures.
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limitation of court interference in the arbitral process have all become
common features of domestic legislation on international arbitration.

The UNCITRAL Arbitration Rules of 1976, currently under review
for adaption to modern developments®, are now frequently used in ad hoc
commercial arbitration proceedings, in addition to the rules of the major
arbitral institutions, but also in treaty-based arbitrations between investors
and states. In the wake of the modernisation of domestic laws on arbitra-
tion, the established international arbitration institutions have revised and
updated their rules, and a number of new and important institutions have
emerged. Frequently, the updating of existing rules, or the creation of new
ones, has been inspired by the model found in the UNCITRAL Arbitra-
tion Rules and the rules of the established institutions, with the conse-
quence that “we see many similarities and often identical solutions”.”
None of these rules refer to national procedural law. Copying the ap-
proach of domestic legislation, they typically do not mention details of
procedure, leaving them to the parties and the arbitrators to determine.

These changes have all brought about the internationalisation of
arbitration. International arbitrators now have an unprecedented degree of
discretion in determining issues of procedural and substantive law. The
generally accepted removal of arbitration from the control of domestic
courts represents perhaps the most significant element of a convergence
in the law of international arbitration.

3. Ethical Standards for Arbitrators

The behaviour of arbitrators, both prior to their appointment and in
the conduct of the proceedings, is fundamental to the arbitral process. In
all national arbitration laws and in the New York Convention, the require-
ments of independence and impartiality appear as a vital aspect of the
arbitral function. Other relevant issues of the deontology of arbitrators,
although at the same time a matter of the contract between the arbitrator
and the parties, are the diligent and efficient conduct of the proceedings,
confidentiality, the fair and equal treatment of the parties and the avoid-
ance of improper communications with the parties.

As regards the central issue of the independence and impartiality of
the arbitrator, this is, although the phrasing may differ, established as a
principle of arbitration in practically every domestic law on arbitration.®

® The revision process, undertaken mainly to adapt the Rules to their increased
use in investor-state arbitration, was started in 2006.

7 K.-H. Bockstiegel, 165, 174.

8 Although the emphasis may differ. Art. 24 (1) of the English Arbitration Act of
1996, for example, only refers to impartiality while Art. 180 of the Swiss Statute on Inter-
national Private Law only refers to independence. It is recognised, however, that both
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According to Art. 12 (2) of the UNCITRAL Model Law, a party may
challenge an arbitrator “if circumstances exist that give rise to justifiable
doubts as to his impartiality or independence”. There is no definition in
the Model Law, nor typically in any of the domestic legislation on arbitra-
tion, of what is to be understood under “justifiable doubt”, “impartiality”
or “independence”. Furthermore, except for requiring that a prospective
arbitrator shall disclose “any circumstance likely to give rise to justifiable
doubts as to his impartiality or independence”, the legislation remains
silent on any specific requirements regarding disclosure. Institutional ar-
bitration rules are also limited to mentioning the principles without pro-
viding any more specific rules. Generally, therefore, the matter is left to
the application of the principles by the courts and arbitral institutions and
to legal writings. And at that level, however, in view of the myriad fac-
tual settings, the potential for coming to different results in applying the
principles to specific facts is significant.’

However, while probably not unwisely, the national legislator in all
countries has stuck to an approach leaving it to the courts to come to de-
tailed answers under the rule of the general principles of independence
and impartiality, a number of arbitral institutions and other private or-
ganisations such as the International Bar Association (IBA) have moved
to formulate more detailed ethical rules for arbitrators, concerning the is-
sues of impartiality and independence as well as other aspects with regard
to the conduct of arbitral proceedings. In 1977 the American Arbitration
Association (AAA) and the American Bar Association (ABA) jointly
published their “Code of Ethics for Arbitrators in Commercial Disputes”
which, covering the obligations of party-appointed and neutral arbitrators,
catered mostly for the needs of US arbitration. In 2004, however, the
Code was updated, this time clearly also aimed at arbitrators acting out-
side the national context of the AAA or other US institutions. In 1987 the
IBA adopted its “Rules of Ethics for International Arbitrators” which
from the outset were addressed to international arbitrators in any jurisdic-
tion. In 1990 the London Chartered Institute of Arbitrators presented its
“Guidelines of Good Practice”, which, in 2001, were updated and inte-
grated into a “Code of Professional and Ethical Conduct”. And, most re-
cently, in 2004, the IBA presented its “Guidelines on Conflicts of Interest
in International Arbitration, which, with regard to the issues of independ-
ence and impartiality, replace the 1987 IBA Rules of Ethics!®.

concepts represent “two sides of the same coin”. See H. Raeschke-Kessler, “The Contri-
bution of International Arbitration to Transnational Procedural Law”, in: G. Aksen et al.
(eds.), International Law, Commerce and Dispute Resolution, Liber Amicorum in honour
of Robert Briner, 2005, 647, 654.

?  See, for example, H. Raeschke-Kessler, op. cit., with reference to German juris-

prudence on national arbitration proceedings, 655, 656.

10" For a detailed comparison of ethical rules for arbitrators see G. Sachs, “Verh-
altensstandards fiir Schiedsrichter”, German Institution of Arbitration 23/2008.
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All these rules and codes, in spite of their name, are essentially of
a non-binding nature, with the exception of the CIArb Code of Conduct.
The latter, although developed with the intention of a supra-national ap-
plication, is addressed to the members of CIArb and has insofar a binding
character, although it is not intended to replace any applicable law or ar-
bitration rule.

Even to the extent they are non-binding, however, these rules and
codes must be considered potentially influential as parties may not only
agree upon them but may refer to them in challenge applications. The
ultimate test for their impact would, of course, be their acceptance by the
courts.

What makes the IBA Guidelines a special case in this context is
their regulatory approach. Like the other codes, the Guidelines also pro-
vide a list of General Standards with regard to independence and imparti-
ality, as well as disclosure requirements.

At the same time, however, the Guidelines take a very pragmatic
approach by setting out lists of specific factual situations in relation to the
General Standards, thereby allowing for an analysis of what type of fac-
tual situation is covered or not covered by a General Standard. These lists
of specific factual situations are divided into a Green List (no conflict of
interest), an Orange List (of conflicts which may give rise to justifiable
doubts) and Red List (of conflicts which give rise to justifiable doubts).
divided into waivable and non-waivable conflicts. While the lists are not
meant to be, and cannot be, exhaustive, the General Standards of the
Guidelines are for all cases to be the determining standard. The concept
of the lists as understood by the IBA’s working group is that they are not
final, but should be monitored as they are used and should be continu-
ously updated.!!

Based on a comparison of the aforementioned rules, codes and
guidelines, although differences in phrasing are never to be underesti-
mated, the relatively harmonious standards they reflect, at least as far as
the requirement of impartiality and independence are concerned, are re-
markable. With regard to this latter issue, positions taken by the various
rules show a clear case of convergence. Most jurisdictions traditionally
provide that the same standard of independence and impartiality applies
to every arbitrator, regardless of his particular function as sole arbitrator,
co-arbitrator or chairman.'? Until fairly recently, with regard to national
arbitration, on the other hand, arbitration practitioners in the United States

I Otto L. O. de Witt Wijnen, N. Voser, N. Rao, “Background Information on the
IBA Guidelines on Conflicts of Interest in International Arbitration”, Business Law Inter-
national 5/2004, 433 etc.

12 While there is agreement in principle, there are differences in practice as to the
role ascribed to party-appointed arbitrators which may result in different assessments as to
the proper behaviour of party-appointed arbitrators. See, e.g., H. Raeschke-Kessler, 722.
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of America adhered to a different concept, admitting non-neutral arbitra-
tors if these were to be appointed by the parties. The 1977 AAA/ABA
Code of Ethics still reflected that situation by distinguishing between the
obligations of the “neutral” third arbitrator and those of party-appointed
“non-neutral” co-arbitrators. In contrast, in the 1987 IBA Rules of Ethics,
which were adopted to reflect an internationally applicable standard, any
distinction of this sort was missing.

In the “second generation” of rules, the 2004 AAA/ABA Code of
Ethics and the 2004 IBA Guidelines, this conceptual difference in legal
traditions is still becoming visible, but a convergence of views has clearly
taken place. The 2004 AAA/ABA rules, in a reversal of the previous posi-
tion taken, now establish the presumption of neutrality for all arbitrators,
including party-appointed arbitrators. On the other hand, General Stand-
ard 5 of the IBA Guidelines, inter alia in recognition of the past legal
tradition in the US creates an exception for non-neutral party-appointed
arbitrators, declaring the Guidelines not to be applicable in that respect.
While in a formal view the exception in the IBA Guidelines looks at first
sight like a gesture of deference to other traditions, the actual practice,
including national and international arbitration proceedings under AAA
Rules'®, shows that the international standard adhered to now is clearly
that of requiring of all arbitrators the same standard of neutrality.

While there are differences with regard to the formulation of ethi-
cal requirements of arbitrators, both in style and in detail, there are also
some striking similarities in the approach taken by the AAA/ABA, IBA
and CIArb Codes. Reflecting the practical and theoretical difficulty of
devising specific standards of independence and impartiality, none of the
regulatory instruments provides for a definition of the concepts of inde-
pendence and impartiality. In the CIArb Code of Conduct, the terms are
used without any explanation. Canon I of the AAA/ABA Code refers to
the requirement of the arbitrator to serve impartially and act independ-
ently from the parties, potential witnesses and other arbitrators. Only the
1987 IBA Rules of Ethics, by defining partiality and dependence, provide
at least indirectly some kind of definition. These Rules, insofar as they
deal with the issue of independence and impartiality, have, however, been
replaced by the 2004 IBA Guidelines which, instead of defining these
concepts, take recourse to defining lists of specific factual scenarios which
serve to conceptualise the meanings of independence and impartiality.'*

13" The change to the all-neutral arbitral panel was gradual, first with the adoption
by the AAA of its International Arbitration Rules in 1991, and then, in 2003, with the revi-
sion of the Commercial Arbitration Rules, which, in anticipation of the 2004 Code of
Ethics, provided that even in domestic US arbitration all three arbitrators are presumed to
be independent and impartial.

14 See General Standard 2 (d) and the Non-Waivable Red List of the IBA Guide-
lines.
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The 2004 IBA Guidelines therefore significantly surpass the definition
detail provided by any prior rules.!

Notwithstanding these differences in regulatory approach, the fol-
lowing aspects of the rules show a tendency towards convergence. While
under the provisions of the UNCITRAL Model Law it remained unclear
whether there is a rule “when in doubt, disclose”, this rule is now clearly
established in the 2004 AAA/ABA Code,'® as well as in the 2004 IBA
Guidelines.!” In line with the UNCITRAL Model law the standard for the
disclosure of circumstances is clearly broader in both the 2004 AAA/
ABA Code and in the 2004 IBA Guidelines than the standard allowing for
the challenge of an arbitrator.'"® Under both rules, disclosure is viewed as
a requirement to be fulfilled in the interest of the parties and therefore
requires the communication of any circumstances which “may” give rise
to doubts, while, at the same time, for a challenge to be successful, cir-
cumstances must exist which actually “give rise to doubts”.

In addition, while the UNCITRAL Model makes no mention of
this, the standard of what is to be disclosed, following the example of the
ICC practice, in both the AAA/ABA and the IBA instruments, is guided
not by an objective standard but by the subjective view of the parties of
the proceedings (“in the eyes of the parties”)."”

The IBA Guidelines strengthen the disclosure requirement further
by not only requiring a prospective arbitrator to make reasonable enquir-
ies but by also imposing upon the parties the obligation to inform a pro-
spective arbitrator about any relationship between it or another company
of the same group of companies and the arbitrator.?

Another element of convergence of standards to be mentioned here
is the express permission given to an arbitrator according to General

15 See Canon I of the AAA/ABA Code of Ethics.
16 Canon II B and D of the AAA/ABA Code of Ethics.
17" General Standards 3 (c) and 7 (c) of the IBA Guidelines.

18 AAA/ABA Code of Ethics: Canon II A: any relationships which might reason-
ably affect impartiality or independence; Canon II B: satisfied that he can serve impar-
tially and independently; General Standard 3 (a): may give rise to doubts, 2 (b) give rise
to doubts.

19 Whether a subjective standard was to be followed, was a subject of debate with-
in the IBA Working Group in which account was also taken of the opinions of the ICC
Court of International Arbitration and other arbitral institutions. That convergence contin-
ues in this area is further documented by the rejection of the ABA Dispute Resolution
Section of Proposed Arbitrator Disclosure Guidelines in May 2009, which were consid-
ered to result in excessive demands on arbitrators, inter alia, in excess of the IBA Guide-
lines and the AAA/ABA Code of Ethics. See S.A. Riesenfeld, “ABA Dispute Resolution
Section Rejects Proposed Arbitrator Disclosure Guidelines”, TDM 1875-4120 May 2009,
1 etc.

20 General Standard 7.
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Standard 4 (d) of the IBA Guidelines to “assist the parties in reaching a
settlement of the dispute at any stage of the proceedings, provided he has
obtained the prior express agreement of the parties to act in this way.”
The possible role of the arbitrator as a facilitator for a settlement as it is
practiced in many jurisdictions and rejected in others, is thereby made an
internationally recognised possibility.

While with regard to the issues of arbitral independence and impar-
tiality the developments show a clear trend towards the convergence of
standards, the ethical codes do reflect some differences as concerns, for
example, disclosure practice and the arbitrator’s obligations concerning
communications with the parties at the pre-appointment stage and during
the proceedings. The disclosure required in the AAA/ABA Code of Ethics
concerns almost any relationship, past or present, with a party, without
any limit in time. In contrast, disclosure requirements under the IBA
Guidelines, although the arbitrator is in case of doubt required to decide
himself in favour of disclosure, are more limited, while situations listed
in the Green List and situations listed in the Orange List which occurred
more than three years ago do generally not require disclosure. The CIArb
Code of Conduct, while expressly prohibiting arbitrators from providing
any legal or technical advice to persons involved in the arbitration, limits
itself otherwise to generally prohibiting any form of communication
“which might reasonably be perceived to be improper, partial or biased.”
The 2004 AAA/ABA Code, on the other hand, provides in Canon III for
a list of detailed rules of arbitrator conduct in communications with the
parties, also covering the case of the non-neutral party-appointed arbitra-
tor. Likewise, the 1987 IBA Rules of Ethics provide for a catalogue of
rather specific rules on what an arbitrator may and may not do when com-
municating with the parties at the appointment stage or thereafter during
the proceedings. The convergence which can be observed here appears to
be more limited due to the fact that some perhaps rather fundamentally
different notions of the role of an adjudicator in civil proceedings under
the traditions of common law or civil law might come into play. One is
left with the impression here that the codes provide rather rigid, detailed
rules?! which have little chance of becoming an internationally accepted
standard in this regard.

As concerns the general question of the potential impact of private
non-binding codes of ethics on the development of a unified international
arbitration law, the essential issue is of course the acceptance and use of
such standards by domestic courts and arbitral institutions. The 1977/2004
AAA/ABA Code of Ethics is regarded as having achieved a high degree

2l E.g. Rule 5.4 of the 1987 IBA Rules of Ethics regulating the behaviour of an
arbitrator if he becomes aware that a fellow arbitrator has been in improper communica-
tion with a party.
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of judicial acceptance in the US?> With regard to the 2004 IBA Guide-
lines, it is similarly to be observed that parties in their challenges increas-
ingly refer to them as a basis for their arguments. In a 2008 decision, the
Swiss Federal Supreme Court has reasoned on the IBA Guidelines as
follows:*
“Certainly, the Guidelines do not have force of law, yet constitute a valu-
able working tool to contribute to the uniformisation of standards in inter-
national arbitration in the area of conflicts of interests. As such this instru-
ment should impact on the practice of the courts and the institutions ad-
ministering arbitration proceedings.”

The impact of rules such as the IBA Guidelines remains to be seen.
As they have been drafted with the intent of continuously supplementing
and updating the lists of factual settings, they certainly bear a significant
potential for increasing uniformity in specific requirements concerning the
independence and impartiality of arbitrators and their obligation to disclose
any circumstances that may affect their independence or impartiality.

4. HYBRID PROCEEDINGS

Most modern arbitration statutes give the parties and the arbitrators
the freedom to decide on the rules for the taking of evidence in the arbi-
tration proceedings they have chosen.?* Institutional arbitration rules typ-
ically take the same approach.” Art. 19 (2) of the UNCITRAL Model
Law, reflecting this basic position, provides the arbitrators with broad
discretion to determine all procedural matters as long as the parties have
not reached any specific agreements (which is in many instances the
case):

“Failing such agreement, the arbitral tribunal may, subject to the provi-

sions of this Law, conduct the arbitration in such a manner as it considers

appropriate. The power conferred upon the arbitral tribunal includes the
power to determine the admissibility, relevance, materiality and weight of
any evidence”

As to the standards limiting the freedom of arbitrators to determine
procedural matters, these are according to the Model Law only the re-
quirements of equal treatment of the parties and their right to be heard.?

2 B, Meyerson, J. M. Townsend, “Revised Code of Ethics for Commercial Arbi-
trators Explained”, Dispute Resolution Journal 1/2004, 1 etc.

23 Swiss Federal Supreme Court, 1st Civil Chamber, Decision of 20 march 2008,
4A 506/2007, ASA Bulletin 3/2008, 565 etc.

24 UNCITRAL Model Law, Art. 19 (1).
25 Art. 20 ICC Rules, Art. 14 LCIA Rules.
26 Art. 18 UNCITRAL Model Law.
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In many countries, even in the absence of statutory provisions to
this effect, the national courts have affirmed the arbitral tribunal’s broad
powers in determining issues of evidence.?’

It is a well-known fact that significant differences in procedural
approaches exist in particular between the common law on the one hand
which provides for detailed rules on evidence taking and gives the parties
a highly active role in that process®®, and the civil law tradition on the
other hand, which is characterised by the active, inquisitorial role of pro-
fessional judges in establishing the facts. Naturally, therefore, internation-
al arbitrators, when dealing with parties from different legal cultures, in
particular from common law and civil law traditions, have frequently
faced the challenge to find solutions for the proceedings on evidence tak-
ing which would be acceptable to all parties and would also be in line
with their own legal education and understanding.?’

It can therefore be said that it has been national arbitration legisla-
tion which has provided international arbitral tribunals with the power to
determine to what extent common law or civil law elements of evidence
taking would become integrated into international arbitral procedure.
What this suggests in the first place is a development of a great variety of
procedural approaches and not necessarily a convergence of practices.

While it is true, depending on the arbitrators involved and their
own legal cultures, but also of course depending on the parties and their
legal backgrounds, that the system of international commercial arbitration
allows for a variety of approaches to evidence taking, nevertheless a
clearly observable trend towards the harmonisation of the arbitral proce-
dure has developed. Hybrid evidentiary proceedings which combine com-
mon law and civil law elements have become a common practice, and
this not only when parties from the common law tradition mix with par-
ties from a civil law tradition. As Kaufmann-Kohler/Birtsch stress, the
need for finding pragmatic solutions has most certainly been at the origin
of this development®’, but what has developed is also the recognition

27 B. M. Cremades, “Powers of the Arbitrators to Decide on the Admissibility of
Evidence and to Organize the Production of Evidence”, ICC Court Bulletin 1/1999, 49; R.
Pietrowski, “Evidence in International Arbitration”, Arbitration International 22/2006,
373 etc.

28 A law tradition which finds its origin in the emphasis on the role of the lay jury
not only in criminal but also in civil trials. For a detailed analysis see Demayre, “An Es-
say on Differing Approaches to Procedures under Common Law and Civil Law”, German
Arbitration Journal 2008, 279, 281.

29 G. Kaufmann-Kohler, P. Birtsch, “Discovery in International Arbitration: How
Much Is Too Much?”, German Arbitration Journal 2004, 13, 17, emphasise that practices
in procedure of international arbitration have been harmonised to a large extent as a result
of necessity rather than out of a theoretical recognition that the ideal system is one situ-
ated in between the extremes.

30 1bid.

100



Fabian von Schlabrendorff (p. 90-115)

among international arbitrators with a common law as well as a civil law
background that certain hybrid combinations in evidentiary proceedings
are to be preferred as a general rule.

In many instances international arbitration procedures with the fol-
lowing main characteristics can be said to have become common prac-
tice:

4.1. Witness Evidence

Witnesses are typically being heard on the basis of written witness
statements.>! Every person can be heard as a witness, including parties
and party representatives. Regardless of contraindicative local rules, arbi-
trators tend to permit counsel to a party to contact and prepare witnesses,
including providing assistance in drafting the written statement, as long
as the witness is not being manipulated. There are variations as to wheth-
er the written statement is treated as direct evidence or not, but written
witness statements are only accepted under the condition that the witness
appears to testify and submits to cross-examination. In many instances, in
particular if the arbitrators are from a common law background, the cross-
examination, and possibly further re-direct and re-cross-examination, is
left to the parties, with the tribunal only asking additional questions there-
after if any. If the panel is made up of lawyers with a civil law back-
ground, but also not infrequently in cases where common law arbitrators
sit, the arbitral tribunal may very actively engage in questioning, even
taking the lead. As to rebuttal witness statements, the practice varies; typ-
ically they are allowed only, but subject to certain limitations on their
contents and timing. With regard to the oral examination of witnesses, it
has become commonplace to take a verbatim record of the testimony;
tape-recording or dictation by the Chairman may also be used, but only in
smaller matters and then typically only by arbitrators with a civil law
background.

4.2. Document Discovery

Requests by one party for the production of documents in the con-
trol of the other party are entertained, but the conditions for making such
requests acceptable are typically geared to allowing only the discovery of
individual documents which can be shown to be of material relevance for
the issues to be decided; this kind of discovery is a far cry from the US-
style pre-trial discovery considered excessive by many.* If the counsel

31 For an overview see R. Trittmann, B. Kasolowsky, “Taking Evidence in Arbitra-

tion Proceedings between Common Law and Civil Law Traditions — the Development of
a European Hybrid Standard of Arbitration Proceedings”, University of New South Wales
Law Journal Forum 14/2008, 43 etc.

32 For a summary see /bid., 45 etc.
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for the parties are from common law jurisdictions, however, discovery
requests may go beyond individual documents and cover entire categories
of documentary evidence. Issues of legal privilege may arise in connec-
tion with document requests, possibly leading to the difficulty that, in the
case of parties from different jurisdictions, the arbitral tribunal faces a
situation where different standards of privilege apply or a party cannot
claim privilege at all under its local rules. No general standard can be said
to have evolved yet, but the clear tendency, if one follows legal writings,
is to apply the most favourable privilege standards to all parties in such
situations.*

4.3. Expert Evidence

As to the use of party experts versus the appointment of an expert
by the tribunal, there is less of a convergence visible so far. But even in
proceedings with a panel and parties from civil law countries it appears to
getting more and more common to let the parties provide expert evidence
by their own expert witnesses rather than having the arbitral tribunal work
by way of a tribunal-appointed expert. The reason for this can be very
pragmatic as in many instances the parties have easier access than the
arbitral tribunal to finding the required technically qualified experts with-
in their respective industry.>* Moreover, parties mostly prefer to have the
opportunity to present technical evidence by their own experts and are
willing to incur the additional costs as the arbitral proceeding gives them
only once a chance to present their case and the appointment of a single
expert by the arbitral tribunal inherently involves the risk that the focus
of decision-making moves from the arbitral tribunal to this expert in the
selection of whom the parties may have not been involved or at least to a
lesser extent than in the appointment of the members of the tribunal. To
reduce the time and costs involved in hearing party experts, arbitral tribu-
nals engage more and more in the practice of hearing expert witnesses
simultaneously, in the form of witness conferencing, an approach which
can prove to be helpful in bringing the differences of viewpoint between
experts very quickly to the fore for the arbitral tribunal. To be successful
as a technique, it requires an arbitral tribunal willing to actively engage in
questioning in the style of an inquisitorial civil law judge.

A significant characteristic of this development of a hybrid com-
mon law/civil law approach in evidence taking is the fact that it appears

33 For an argument in this direction see F. von Schlabrendorff, A. Sheppard, “Con-
flict of Legal Privileges in International Arbitration: An Attempt to Find a Holistic Solu-
tion”, in: G. Aksen ef al. (eds.), 743.

34 This aspect is also stressed by R. Trittmann, B. Kasolowsky, 47.
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to have evolved largely as a result of arbitral tribunals seeking pragmatic
solutions to issues of evidence taking rather than on the basis of adher-
ence to some internationally agreed rules or guidelines. But it cannot be
denied that the IBA Rules on the Taking of Evidence in International
Commercial Arbitration adopted and published in 1999 have given a
boost to this development.®® Its predecessor, though, the 1983 IBA Rules,
although well received, were taken over by the developments, in interna-
tional arbitral practice, leading the Working Party of the 1999 Rules to
the conclusion that they “needed to be updated and revised”.>® The 1999
Rules differ in many respects from their predecessor and are probably
best characterised as a restatement of practices as they have developed.
As the Working Party put it: “The IBA Rules of Evidence contain proce-
dures initially developed in civil law systems, in common law systems
and even in international arbitration processes themselves.”””” Their ex-
press intention is to fill the gaps left by law and institutional rules with
respect to the taking of evidence. They are not intended to be binding,
allowing parties and arbitral tribunals to make use of them as they see fit.
Rather than providing rigid rules, they offer “options” from which, like
from a template, parties and arbitral tribunals can choose which proce-
dure to follow.*® Thus, the section on witness of fact provides that any
person, including a party or party’s officer, “may” present evidence as a
witness and that the arbitral tribunal “may” order the submission of writ-
ten statements. Likewise, party-appointed experts or a tribunal-appointed
expert “may” be called to testify, in each case accompanied by the con-
comitant set of rules for the one or the other approach. The section on the
discovery of documents, however, is not formulated as an “option” but
rather as a rule according to which a party is entitled to request the pro-
duction of individual documents or of a narrow and specific requested
category of documents from the other party and that such a request is to
be granted by the arbitral tribunal, provided the documents requested are
“relevant and material” to the outcome of the case. Other issues, such as
that of legal privilege, are mentioned in the IBA Rules (to be decided
“under the legal or ethical rules determined by the Arbitral Tribunal to be
applicable”), but not answered, leaving it to international arbitral practice
to determine how to answer such issues.

35 According to H. Raeschke-Kessler, 731, the rules on discovery were introduced
by the IBA Rules on Evidence. The writer of this article, however, has had the experience
of the application of discovery rules similar to those laid down in the IBA Rules prior to
their publication. Nevertheless, it is certainly justified to view the IBA Rules as exercising
a strong influence on arbitral practice.

36 Commentary on the New IBA Rules on Evidence, p.1.

37 R. Trittmann, B. Kasolowsky, 44; IBA Working Party, Commentary on the New
IBA Rules on Evidence, 1999, 2.

38 R. Trittmann, B. Kasolowsky, 44.
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As the frequent use parties and arbitral tribunals make of the IBA
Rules of Evidence shows, there can be little doubt that they achieved the
intended purpose. In the experience of this commentator it is not often the
case that the parties and/or the arbitral tribunal agree to apply the Rules.
But rather frequently they are referred to in the Terms of Reference or
other procedural documents as a set of rules which are to serve as a gen-
eral orientation for the arbitral tribunal in formulating the procedural rules
on the taking of evidence.

Time has not been standing still since the publication of the 1999
IBA Rules of Evidence and since then, due to the conversion of business
and personal correspondence to electronic form, the issue of discovery
has become a question of even greater significance not only in litigation,
but also in arbitration. The familiar burdens of complying with discovery
demands in the paper era, even if as limited as in arbitration, threaten to
gain a new quality in comparison to their potential scope and surrounding
uncertainties of the parties’ obligations in the modern world of e-discov-
ery. Understandably, the 1999 IBA Rules of Evidence could have no an-
swer yet to this new aspect and the current international arbitral practice
is still in the process of finding its way to adequately deal with this devel-
opment.

In view of the fact that the same principles of relevance, material-
ity and proportionality that govern the production of paper documents in
international arbitration should also apply with regard to electronically
stored information, it is possible to ask to what extent it is at all to be
considered necessary to deal specifically with electronic discovery in ar-
bitration. However, as the activities of a number of institutions show, the
need is perceived to specifically address this aspect of discovery because
of the sheer complexity, costs and potential burden involved in e-discov-
ery which requires the special attention of international arbitrators.*

The following activities have most recently been undertaken:

In August 2007, the ICC Commission issued a report on Techniques
for Controlling Time and Costs in Arbitration which, inter alia, deals with
document production. In 2008, the I[CC Commission established a Task
Force which has been entrusted to produce a report on the Production of
Electronic Documents in Arbitration. It is intended that this report supple-
ments the report on Techniques for Controlling Time and Costs in Arbi-
tration.

In May 2008, the International Center for Dispute Resolution

(ICDR) (the international arm of the AAA) published its Guidelines for
Arbitrators Concerning Exchanges of Information.

3 For an overview of issues of e-discovery in arbitration see R. Smit, T. Robin-
son, “E-Disclosure in International Arbitration”, Arbitration International 24/2008, 105;
see also A. Meier, “The Production of Electronically Stored Information in International
Commercial Arbitration”, German Arbitration Journal 2008, 179 etc.
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These Guidelines establish that e-documents can be produced in
the form most convenient to the producing party and that requests must
be “narrowly focused and structured to make searching for them as eco-
nomical as possible”. The arbitral tribunal is empowered to direct testing
or other means of focusing or limiting any search for electronic docu-
ments. What is remarkable about these Guidelines is that, although they
do not provide for regulating the production of e-documents in minute
detail, they have become binding in all ICDR-cases commenced after
May 31, 2008 and may be adopted at the discretion of the tribunal in
pending cases.

In 2009, the International Institute for Conflict Prevention and Res-
olution (CPR) published its CPR Protocol on Disclosure of Documents
and Presentation of Witnesses in Commercial Arbitration. This Protocol
provides guidance in the form of “recommendations as to practices that
arbitrators may follow in administering proceedings before them, includ-
ing proceedings conducted under the CPR Rules.” They cover both the
issue of disclosure of documents, including detailed provisions concern-
ing the disclosure of electronic information, and the presentation of wit-
nesses. In relation to both areas of procedure, the Protocol offers various
“modes” which the parties can choose (modes of disclosure and modes of
presenting witnesses) to adopt by agreement, before or after a dispute
arises, and which provide the parties with different “mixes” of common
law and civil law approaches to the taking of evidence. The intention
behind this approach seems to provide a menu of options like the IBA
Rules of Evidence, but to provide it in the form of four or three alterna-
tive combinations to be chosen.

In October 2008, the Chartered Institute of Arbitrators issued its
Protocol for E-Disclosure in Arbitration. It is formulated in such a way
that it binds members of the Chartered Institute but that at the same time
it functions as a general recommendation for all arbitrators. The Protocol
suggests that the parties give early consideration to e-discovery and seek
to agree the scope and methods of production. It also allows the parties to
adopt the Protocol as part of their agreement to arbitrate a potential or
existing dispute. As concerns the specifics of e-documents, the Protocol
provides inter alia the standards applicable to their production but also
regulates that production should normally be limited to reasonably acces-
sible data, excluding metadata, the restoration of back-up dates, erased,
damaged or fragmented data, archived data or data routinely deleted in
the normal course of business operations. These provisions are supple-
mented by rules empowering the tribunal to determine efficient proce-
dures for the production of electronic documents and to allocate the costs
of document production.

What can be said about all these “codifications” is that they at-
tempt to provide instruments allowing to restrict certain types of US-style
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discovery in international arbitration. They also show that there has been
an evolutionary direction from arbitral tribunals filling the void left by
national laws and institutional rules with practices of hybrid proceedings
concerning the taking of evidence to an increasingly specific formulation
of general standards of procedure via the IBA Rules of Evidence, and
from there to recommendations such as the ICC Techniques, and addi-
tional non-binding or partially-binding rules such as those of ICDR and
CIArb which seek to particularly grapple with the issue of e-discovery.

5. TRANSNATIONAL RULES OF LAW

For some time it has been accepted in legal theory, as well as in the
practice of the state courts supervising the results of the arbitral process,
that international arbitrators perform a genuine judicial function. In the
wake of many developments strengthening arbitral activities, above all
the New York Convention providing for the international recognition and
enforcement of arbitral awards, the modernisation of arbitration laws in
many countries in line with the UNCITRAL Model Law, the creation of
uniform laws on trade such as the 1980 UN Convention on Contracts for
the International Sale of Goods (now in force in more than 60 countries),
as well as growing efforts to formulate internationally recognised princi-
ples and rules of law, such as by way of the UNIDROIT Principles or the
Principles of European Contract Law, international business has come to
view the arbitration tribunal, rather than the national courts, as its “natu-
ral” judge.

If substantive law may be “born in the womb of procedure”, as
Schmitthoff has put it*, then international arbitral tribunals would be the
place where transnational rules of law, whatever the status of general rec-
ognition and however incomplete and lacking in precision and clarity
such rules may be in a given context, should have an opportunity to be-
come crystallised, applied and developed.

Following the lead of the UNCITRAL Model Law*!, many modern
arbitration laws have provided for special conflict of laws rules which
give the arbitrators a considerable amount of freedom to apply not only
any law of a given state but to also apply any “rules of law” agreed by the
parties.* Some of these laws have gone beyond the UNCITRAL Model

40 €. Schmitthoff, “International Trade Usage”, Institute of International Business
Law and Practice Newsletter, Special Issue 1/1987.

41 Art. 28.

42 E.g §1051 (1) and (2) German Code of Civil Procedure, except that (2) refers
the arbitrators to applying the law with the “closest connection” while Art. 28 (2) Model
Law allows the arbitrators to choose the law they consider “appropriate”.
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Law and do not only allow the arbitrators to apply rules of law when
chosen by the parties but also expressly provide for the possibility of ap-
plying rules of law in cases where the parties have refrained from making
any choice of law*. Similarly many institutional rules provide the arbitra-
tor with the freedom to apply any kind of law, including transnational
legal principles in case he is asked to determine the applicable rules with-
out reference to a choice made by the parties.

In addition, another development of “internationalisation” is to be
observed at the level of the rules governing the choice of law to be per-
formed by international arbitration. In a number of jurisdictions, but also
in many institutional rules, arbitrators have been freed from the complex-
ities of the task of identifying applicable national choice-of-law rules by
empowering them to determine the applicable law or rules of law directly
by way of which rules they find appropriate to apply (voie directe).*

An overview of how international arbitrators have dealt with the
freedom granted to them to apply and formulate transnational rules of law
must by necessity remain highly sketchy and limited. What can be said
here on the basis of this commentator’s personal experience and what
seems to be confirmed by the ICC’s study of the application of UNID-
ROIT Principles by ICC tribunals* and the Unilex Collection of awards*,
however, indicates that transnational rules of law, while not being fre-
quently referred to by arbitral tribunals, appear to be recognised and ac-
cepted as a basis for resolving international commercial disputes. The
practice of international arbitral tribunals allows the conclusion to be
drawn that, in certain settings, if the parties have agreed upon their ap-
plicability or the domestic laws appear insufficient in answering the is-
sues, pre-formulated standards such as the UNIDROIT Principles can ei-
ther be the basis or at least assist in finding a law based solution.

43 Art. 1496 French N.C.P.C.; Art. 1054 Sec. 1 and 2 Netherlands Arbitration Act
of 1986; Art. 187 Sec. 1 Swiss Law on Private International Law; K.-P. Berger, The
Creeping Codification of the Lex Mercatoria, 1999, 80 etc., intending to reconcile the ap-
proach of the UNCITRAL Model Law with that of the liberal view reflected in the Dutch,
French and Swiss legislation, argues that the term “the law” used in Art. 28 (2) UNCI-
TRAL Model Law was not meant by the drafters to exclude any transnational consider-
ations in the arbitrators’ law finding process.

44 New Zealand Arbitration Act, First Schedule, 28 (2); Danish Arbitration Act, §
28 (2); Greek International Commercial Arbitration Law, Art. 28 (2); English Arbitration
Act, § 46 (3); French N.C.C.P., Art. 1496; Netherlands Code of Civil Procedure, Art. 1054
(2). While this liberal standard does not mean that arbitrators don’t have to observe legal
reasons anymore in determining the applicable law or rules of law, it certainly opens an
casier path to arrive at applicable rules of law instead of some state law.

4 UNIDROIT Principles of International Commercial Contracts. Reflecting on
their use in International Arbitration, Special Supplement — ICC International Court of
Arbitration Bulletin, 2002 (various authors).

4 www.unidroit.org: database Unilex on CISG and UNIDROIT Principles.
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In the great majority of cases, if the past experience of the ICC is to
be taken as an indicator”’, international arbitrators do not decide at all on
the basis of any transnational rules but simply apply the law as agreed by
the parties. With the growing sophistication of international business trans-
actions, including the quality of the legal advice provided for such transac-
tions, a specific trend towards a denationalisation of the substantive law
applicable to such transactions is not necessarily to be expected. However,
some harmonisation of applicable national legal standards seems to be tak-
ing place. The driving elements of this general development in the area of
international commerce are manifold, including uniform laws adopted by
way of international conventions, such as the Convention on Contracts for
the International Sale of Goods (CISG), international trade and investment
regulations®®, contract drafting techniques aimed at making contract provi-
sions increasingly functionally independent of any local rules, trade usages
followed and “formulated” in many areas of commerce and industry, the
harmonisation of laws and regulations in free or liberalised market zones
and, last but not least, law reforms aimed at achieving the same solution for
the same problem as in other countries.

What is to be observed in this context, and what characterises per-
haps the application of national laws in particular, is the indication of
international arbitrators to use the comparist method in the application of
domestic laws in their awards. Such an, in the words of Berger,* “inter-
nationally useful” interpretation of domestic laws is, in this commenta-
tor’s experience, often used by international arbitrators in order to arrive
at an interest-oriented, commercially sensible solution of international
disputes or also simply for the purpose of confirming their interpretation
of a domestic law they find to be applicable. This is an area where use
can be, and is, made of written transnational rules such as the UNIDROIT
Principles® in order to check upon and arrive at a construction of a do-
mestic law which is in line with the requirements of the international
setting in which it applies.

In contrast to the CISG, which covers sales contracts, the UNID-
ROIT Principles cover commercial contracts in general. They can be seen
as a general part of the CISG®!, but there is also an important distinction in
terms of the regulatory approach to the unification of law. While the CISG

47 As can be gleaned from Pierre Mayer’s investigation of ICC awards between
1996 and 2000, see P. Mayer, “The Role of the UNIDROIT Principles in ICC Arbitration
Practice”, in: /CC UNIDROIT Principles Study, 105 etc.

4 E.g. the World Bank’s “Guidelines on the Treatment of Foreign Investment”.

49 K.-P. Berger, 189.

30" Others are, e.g., the Principles of European Contract Law and many more spe-
cialised rules such as INCOTERMS and others.

Sl H. Kronke, “The UN Sales Convention, the UNIDROIT Contract Principles and
the Way Beyond”, Journal of Law and Commerce 25/2005-06, 451, 457, quoting Pierre
Karrer.
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is an international convention which, within its scope, provides for uniform
commercial law for international transactions in its member states, the UN-
IDROIT Principles, being developed on the basis of the functional com-
parative methodology, limit themselves to restating principles and rules
with regard to international commercial contracts, principles and rules
which, in the words of Goode, “represent unconditional commitment and
consensus of scholars of international repute from all over the world”.>

The UNIDROIT Principles are neither an international convention
nor a model law, but can be qualified as meta-legal principles and rules of
a non-binding character, formulated by an intergovernmental organisa-
tion. As they have been put into a “statutory” form, they can be consid-

ered to assume ““a normative quality”.>

The UNIDROIT Principles were first adopted in 1994 and were
then extended in 2004 to cover additional topics such as agency, set-off,
assignment, limitation periods and electronic contracting. Currently, there
is work taking place to further cover the topics of unwinding of failed
contracts, illegality, plurality of obligors and of obligees and conditions
and termination of long-term contracts for cause.

The UNIDROIT Principles contain general principles that deal
with fundamental notions of contract law such as freedom of contract,
freedom of form and proof, pacta sunt servanda, good faith and fair deal-
ing and the primacy of usages and practices in international transactions.
In addition to legal principles, they also contain rules with a clearly de-
fined scope of application with regard to matters such as the conclusion
of contracts, mode of payment, currency of payment, costs of perform-
ance, calculation of interest claims and many other technicalities of the
conclusions and performance of contracts. Similar to the interpretation of
a law on commercial contracts the UNIDROIT Principles are therefore to
be “filled with life”>* by weighing legal principles against rules in a com-
plex assessment process taking account of the interests involved in par-
ticular factual settings; in order to promote unity, comparable to the pro-
visions found in the Vienna Sales Convention and in the CISG*>. Art. 1.6
UNIDROIT Principles provides for their autonomous uniform interpreta-
tion without reference to any domestic law (gaps are “as far as possible to
be settled in accordance with their underlying general principles”). In the
context of international commerce, international arbitrators have shown
to be very receptive to fulfilling this function and to integrate UNCI-
TRAL Principles in their law-finding process.

32 Quoted in K.-P. Berger, 154.
33 Ibid.

% H. Van Houtte, “The New UNIDROIT Principles of International Commercial
Contracts, A New Lex Mercatoria?”,, in: ICC Institute of International Business Law and
Practice, 184-186.

35 Art. 7 (2) Vienna Sales Convention, Art. 17 CISG.
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Looking at the role of the UNIDROIT Principles in International
Commercial Arbitration it is not only instructive to see how receptive
arbitrators have been to this “codification” of non-binding transnational
principles and rules, but also how arbitrators have made use of them and
how this, in turn, has led the authors of the Principles encouraged to de-
scribe the uses to be made of the Principles in the Preamble of the 2004
version in bolder terms than before. The 2004 Preamble states (with
changes to the prior version marked):

These Principles set forth general rules for international commer-
cial contracts.

They shall be applied when the parties have agreed that their contract be

governed by them.

They may be applied when the parties have agreed that their contract be

governed by general principles of law, the lex mercatoria or the like.

New: They may be applied when the parties have not chosen any law to
govern their contract.

New: They may be used to interpret or supplement domestic law.

They may be used to interpret or supplement international uniform law
instruments.

They may serve as a model for national and international legislations.

The acceptance and use of the Principles as transnational contract
law rules as reflected in the some 150 published or otherwise known ar-
bitral awards covers a wide range of types of transactions beyond the sale
of goods, varying from contracts on work and services to construction,
licences, BoT, shareholder agreements, partnership agreements, and
merger and takeover agreements.>®

As concerns the options for the applications of the UNIDROIT
Principles as set out in their Preamble, it appears that this “menu” is gen-
erally followed if not surpassed by international arbitrators.

To the extent the published awards available on the internet are a
valid indicator when the parties have agreed that their contract be gov-
erned by the UNCITRAL Principles or by general principles of law,
arbitrators, almost invariably appear to arrive at the applicability of the
Principles. They fully recognise the parties’ right to agree on transna-
tional rules and, if general principles of law are chosen, appear to have
a clear preference for referring to the UNCITRAL Principles in such
instances.’’

56 1. Kronke, 455.

7 In the Channel Tunnel case, the applicable law clause provided for an applica-
tion of the principles common to both English and French law, and in the absence of such
common principles of such general principles of international trade law as have been ap-
plied by national and international tribunals. The arbitral tribunal decided to apply the
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International arbitrators have also shown their willingness to refer
to the Principles in cases “when the parties have not chosen any law to
govern their contract.” In part, as in ICC Award 15089 of 15 September
2008, such decisions are based expressly on the negative choice-of-law
doctrine, which is based on the view that the parties’ decision not to agree
on the applicability of a domestic law must be interpreted as a choice
against the application of any domestic laws and therefore a choice in
favour of transnational rules. But this doctrine is not widely adhered to.
In other decisions a wider, more objective approach is taken, finding, for
example, that the conflict rules do not result in any clear connection of
the contract with any domestic law*® or come very straightforwardly to
the application of the UNIDROIT Principles on the basis of the lack of
choice of the contracting parties®. In a Russian Award of 5 November
2002 the arbitrators found the agreement of the parties to have both their
laws apply to the contract tantamount to not agreeing on any domestic
law and applied UNCITRAL Principles instead. But international arbitra-
tors have also decided in no-choice settings in favour of the applicability
of a domestic law and against UNCITRAL Principles, arguing, inter alia,
that even if the Principles should be regarded as trade usages, such usage
would not be relevant in the face of the applicable domestic law®!.

In some cases, international arbitral tribunals have gone as far as
opining that the UNIDROIT Principles are “the better law” for interna-
tional contracts, even though some domestic law might be applicable on
the basis of conflict rules.®

UNCITRAL Principles. See Berger, op. cit., at 35/36. See also the decision of an ad hoc
tribunal of 19 August 2005 which, on the basis of the parties’ agreement to apply “prin-
ciples of international law”, based its decision on the UNCITRAL Principles (abstract
published in Unilex). ICC Award 12.111 of 6 January 2003, deciding a dispute in which
the parties had agreed on the applicability of international law, esteemed that the Princi-
ples of European Contract Law were not yet applicable and were an “academic exercise”
(abstract published in Unilex).

38 K.-P. Berger, 82 etc., ranks it as a “premature application of the lex mercatoria”,
arguing that the lack of a choice of law clause may be due to a number of reasons, none
of which necessarily indicates the parties’ intention to “transnationalise” their contract.

39 E.g. ICC Award of 2004 or ICC 11265 of 2003(abstract published in Unilex).

60 JCC Award 12.111 of 3 October 2003 (abstract published in Unilex).

61 CIETAC Award of 2007 with regard to Chinese law; CIETAC Award of 2 Sep-
tember 2005 considered that the Principles have no subsidiary validity in relationship to
the applicable domestic law (abstracts published in Unilex).

02 See ICC Award 7110 of 1999, quoted by Y. Derains, “The Role of the UN-
IDROIT Principles in International Commercial Arbitration, A European Perspective”, in:
ICC Court of International .Arbitration, UNIDROIT Principles of International Commer-
cial Contracts, Special Supplement — ICC International Court of Arbitration Bulletin
2002, 18.
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In a significant number of cases concerning sales contracts, where
arbitral tribunals come to the applicability of uniform legislation such as
the CISG, the arbitrators have referred to the UNIDROIT Principles, oc-
casionally also to the Principles of European Contract Law, as a set of
supplementary rules providing answers to the issue in question®. These
decisions demonstrate the functionality of the Principles as an instrument
for the gap-filling interpretation of the CISG, although the Principles, in
contrast to the CSIG do not have the force of law.

Last, but not least, mention should be made of the high number of
arbitral decisions, although arriving at the application of a domestic law,
nevertheless refer to the UNIDROIT Principles, be that in the form of pro-
viding for an “international” interpretation of that law or be that merely for
the purpose of confirming the results found by way of interpretation of the
applicable domestic law®. While, on closer analysis, in some of these in-
stances references to the UNIDROIT Principles may not signify much more
than setting the result found on the basis of a domestic law in an interna-
tional light, thereby giving them a more dignified status of acceptability®,
such additional reasoning nevertheless must be seen as an indicator of an
effort by international arbitrators to fully grasp the transactional character
of international commercial transactions and to strive for legal solutions
which are based on common principles of law and justice.

6. CONCLUSIONS

The internationalisation of international arbitration has resulted in a
convergence of legal standards, not only in general, but also with regard to
ethical rules for arbitrators, procedures of evidence taking, and the applica-
tion of substantive law and rules of law. While differences continue to exist

93 Foreign Trade Court of Arbitration attached to the Serbian Chamber of Com-
merce, decision of 23 January 2008; International Arbitration Court of the Chamber of
Commerce and Industry of the Russian Federation, Award of 30 January 2007; N.A.IL
Award of 10 February 2005; International Arbitration Court of the Chamber of Commerce
and Industry of the Russian Federation, Award of 19 May 2004; ICC Award 11630 of
2002 (abstracts published in Unilex).

64 Corte Arbitrale Nazionale ed Internazionale di Milano, decision of March 2008,
International Arbitration Court of the Chamber of Commerce and Industry of the Russian
Federation, Award of 27 March 2007; WIPO Award of 25 January 2007; ICC Award 9
October 2006; ICC Award of June 2004; Ad hoc Award of 4 March 2004; ICC Award
12591 of 2004; ICC Award 11256 of 2003; ICC Award 11295 of December 2001; ICC
Award 9078 of October 2001; ICC Award 11051 of July 2001 (abstracts published in
Unilex).

5 These are instances of an “internationally useful interpretation” of domestic
laws; see K.-P. Berger, 189.
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in all three chosen areas of the law, this movement towards uniformity gen-
erally helps to render arbitration a reasonably foreseeable and acceptable
way for parties to resolve their international commercial disputes.

As the developments show, the trend towards a higher degree of
harmonisation of legal standards is characterised by complex interac-
tions between domestic laws, international conventions, various types of
rules and standards formulated by “formulating agencies” such as arbi-
tral institutions, intergovernmental organisations, bar organisations, and
other private bodies, and by the common practice of the international
arbitral tribunals which apply such laws, conventions and privately for-
mulated rules and standards. There is not a single source of law which
can explain the development towards greater uniformity. Typically, rules,
guidelines, or standards produced by formulating agencies are by their
nature non-binding in character, often not representing more than a
“menu” of rules or practices to be followed, leaving parties and arbitra-
tors the freedom and the pragmatic flexibility reach their own answers.
But they acquire a law-like character when consistently applied and im-
plemented by the arbitral tribunals whose awards are recognised and en-
forced by national courts.

Comparing developments in the three areas of arbitration law, the
following is to be noted:

The development of unified ethical standards for the conduct of
arbitrators is characterised by the fact that decisions as to compliance
with such standards are still largely left in the hands of domestic courts.®
There are rules and guidelines published by formulating agencies in this
area, such as the IBA Rules of Ethics, the IBA Guidelines on Conflicts,
the CIArb Code of Professional and Ethical Conduct and the AAA/ABA
Code of Ethics, but up to now it remains open to what extent these have
actually found widespread international acceptance in the courts and arbi-
tral institutions beyond the level of generalities. The IBA Guidelines pur-
sue an innovative approach as an instrument which attempts to define
concrete factual settings and contextualise them with general principles.
While these factual settings may be used as points of orientation, it re-
mains to be seen whether they will have a significant effect on the devel-
opment of harmonised detailed rules on arbitrators’ conduct. The first
reactions in the judiciary indicate that in particular the IBA Guidelines
may have a lasting impact.

The development of a widely accepted concept of hybrid proceed-
ings, on the other hand, seems to be due largely to arbitral practice, with

66 There are only some jurisdictions, such as Switzerland or France, where the
courts will refrain from reviewing decisions on challenges taken by arbitral institutions on
the basis of a doctrine of non-interference in administrative interim decisions.
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the IBA Rules on Evidence rather restating that practice than formulating
new standards. As described, the IBA Rules on Evidence provide for a
menu of options from which arbitral tribunals and parties can select and
which provides for pragmatic solutions for issues of evidentiary proce-
dure in the form of pre-formulated rules. A desirable degree of flexibility
is therefore maintained. In this sense the IBA Rules on Evidence probably
provide a generally adequate approach to harmonisation in this area even
though areas such as legal privilege or the handling of request for elec-
tronic documents still require the development of more detailed proce-
dural solutions. The attention paid to these issues by arbitral institutions,
formulating agencies and the arbitral tribunals themselves, however, rais-
es the expectation that a more or less uniform practice with regard to
these issues will develop as well.

In the area of the substantive law applied by the arbitral tribunals
two general trends are to be ascertained — the inclination of international
arbitrators to transnationalise domestic law found to be applicable by way
of an “internationally oriented interpretation” and the acceptance by inter-
national arbitrators of the UNIDROIT Principles as the embodiment of
recognised principles of law applicable to international commercial con-
tracts. While these trends exist, however, arbitrators do not generally en-
gage in finding transnational rules of law by creating such rules them-
selves. Rather, they orient themselves by way of a comparative approach
which might cover various domestic laws, and in which context UNID-
ROIT Principles are made use of as a supplementary source of law in
relation to one or several domestic laws or, when parties have not made a
choice of law or have referred to general legal principles, they refer to the
Principles as rules reflecting the elements of a non-national law for com-
mercial contracts..

Proponents of the Lex Mercatoria doctrine often rely on the grow-
ing uniformity of international arbitration law as evidence of the exist-
ence of an independent supranational legal system created not by the
states but by the international business community. In the view of this
commentator the developments in the law of international arbitration as
set out above do not provide sufficient evidence for the existence of a /ex
mercatoria, understood as an autonomous system of rules of procedural
and substantive law for international commerce. When international arbi-
trators create hybrid proceedings, transnationalise domestic laws, or ap-
ply general principles of law, they are doing nothing more than using the
powers given to them under the authority of the states. They fulfil a rec-
ognised adjudicatory function sanctioned by national courts which refrain
from interfering in this process, but this function is given to international
arbitrators because state legislation so provides. If, however, lex mercato-
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ria is viewed as a method®” applied by international arbitrators in order to
remove a dispute between parties from different jurisdictions from the
ambit of national laws and procedures inconsistent with the requirements
of international commerce and dispute resolution, then the developments
towards a uniform law of international arbitration can be viewed as /ex
mercatoria in action.

7 E. Gaillard, “Thirty Years of Lex Mercatoria: Towards the Selective Application
of Transnational Rules”, /CSID Review: Foreign Investment Journal 10/1995, 208; E.
Gaillard, Aspects philosophiques du droit de I’arbitrage international, 2008, in particular
60 etc.
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