YOK 338.246.025.88(497.5)

*®
ITerap Cumonetrn

IMPABUJIIA TEHAUNOHAIIM3ALIMWNIE ¥
PEITYBJIMLIA XPBATCKOJ

§1. TEMEJbHA TIPABUJIA JEHALIMOHAJIN3ALUIE ¥Y
PEITYBJIMLIN XPBATCKOJ

OsBpje ce m3maxy TeMeJbHA IpaBWiIa [eHAlWOHAIM3aLWje pafu
LjeJIOBUTOT Hperieaa ypebemwa feHanuoHaIn3anyje y caxkeToM O0JIHKYy.

1. [IpaBo HaKHaje WU PECTUTYIH]E

[pujanmy BracHUK (OBIAIITEHUK MpaBa Ha JeHAMOHAN3AIU-
jy) UMa mpaBO Ha HaKHaJy WIH PECTUTYUHjy, Oe3 003Mpa Ha TO Jia JIH
je Mo TajallkbMM NpONKMcMMa NMPUMHO HaKHAy 3a Ofy3eTy MMOBHHY.
IIpumbeHa HaKHaja ce HE ypauyHaBa y HaKHAAy 3a OAYy3€Ty MMOBUHY
y MOCTYIKY [CHALMOHANN3ALM]E, HATH CE MOXE MOTPAKMUBATH Off TPH-
jallmer BIacHUKA y CIydajy peCTI/ITyuI/I]e aKO 3aKOHOM HHje ApyKumje
TPOTHCAHO (un. 51. cr. 2. 3H!). M3nnmka je npormcana y ciydajy aa
je uMoBHMHA (HEKpPETHHWHA) NMpEHEeCeHa Y JPYLITBEHO BIACHHUIITBO IIO
npaBuinMa 3akoHa o ekcnponpujanju CPX Koju je cTynuo Ha cHary
22. oxyjka 1978 (un. 6). OBa U3HMMKA ce NIO aHAJIOTHjU NPHUMjeHYje Ha
HaKHaJy 3a Hem3rpabeHo rpabeBUHCKO 3eMJbHINTE 3a KOje je ofpebena
HAaKHaJ[a 0 TOME 3aKOHY Y MOCTYNKy nenocenaunje (unmanak 37. 3I'3)
UJU Y TOBOAY lIOGpOBOJ'bHe npepaje nocjena omhuan (wr. 31. 3I'3).
Tume, mebytum, Huje HMCKIbyYeHa peCTI/ITyuH]a HeI/I3rpabeHor rpabe-
BUHCKOT 3€MJBUIITA, &M je y CIy4ajy pecTUTyLHje CTjelaTelb Ay>KaH
BpaTUTH NPUMJbeHY HakHajuy (infra). CMaTpaMo, HauMme, fia ce oOBe3a
Bpahamwa HakHage u3 wi. 17. ct. 2. 3H-a ofgHOCH caMO Ha Ty XHIIOTE3Y

* Ip Ilerap Cumonetu (Peter Simonetti), peoBHE Npocecop yYHUBEp3UTETA —
Pujexa, Peny6nuka Xpsarcka.

1 3aKkOH O HaKHAAW 3a WMOBUHY OAy3€Ty 3a BPHjeMe jyrOCIaBeHCKE KOMYHHC-
THUKe Bnagasuue, HH, 6p. 92/96, 39/99, 42/99 (ucmp.), 92/99, 43/00, 131/00, 27/01, 65/01,
118/01, 80/02 u 81/02. (ucmp.) (y mabem Tekcry: 3akoH o HakHaau win 3H).
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4 fla He moctoju o6Be3a Bpahamwa mpuUMIbeHE HaKHAJe y caydajy pec-
TUTYLHje, aKO je HakHaja 3a HewsrpabeHo rpabeBHHCKO 3eMIbHUILTE
oapebeHa 1o mpaBminMa Koja Cy npeTxofuia 3akoHy O €KCIpPOIpHja-
muju CPX; oppen6a u3 umn. 17, cr. 2. 3H-a je m3HMMKa off paBWiia u3
1. 51. cr. 2. M3HuMKa je m3puuuTo npomnucaHa y wi. 6. 3H-a., a mo
MHTEPIPETAaTHBHOM NPABUIIYy — U3HUMKE C€ YCKO TyMmade.

2. Pectutynuja umoBuHe y mocrojeheM cramy

HMmoBuHa KoOja je mpeaMeT AeHalMoHanm3anyje Bpaha ce mpu-
jalrmeM BIACHUKY (OBIAINITEHUKY MpaBa JICHANMOHATN3AIN]E) § CTaby
y KOjeM ce Hajla3u W IpeMa HaMjeHU KOjy MMa y BpHjeMe HOHOIIEHa
MPBOCTYNAKCKOT pjeliema o neHanuonanusanuju (wi. 49. cr. 1). He
npuMjemyje ce, fakie, TpagulUOHAIHO MPABWIIO restitutio in integrum
npemMa KoMe O ce PECTHTYLHUjOM YCIIOCTaBbajo CTame KaKBO je MOc-
TOjaJIO y TPEHYTKY OAy3MMama mocjefia, a Kag 6u 1o 6mio HeMoryhe,
minahana 6u ce eKBHBAJEHTHA HaKHaja IMpeMa BPUjeHOCTH KOjy je
CTBap MMaja y TPEHYTKY OAy3WMarmba.

3. ITlpaBmwio yckpare IpaBa Ha IIOfOBE, TPOIIKOBE, HAKHAY 3a
ynopaly cTBapu M HaKHajy LITETE

[Ipujammsy BIacHUK KOjU y HA4Yedy HUje AYXKaH BpaTUTH IPUM-
jepeHy HakHajly 3a Ofly3€Ty MMOBHHY, Y CIy4ajy PEecTUTYIHje, HUTU ce
OHa ypauyHaBa y HaKHajly y Cilly4yajy faBamba HaKHajle YMjeCTO PECTH-
TyLyje, HeMa IpaBo Ha IIJIO0BE, HUTU HAa HAKHANY 33 YIMEEHE TPOLIKO-
Be (ynarama), W HakKHaJy 3a ymopaly CTBapyM Kao HM Ha HaKHaAy
IPOY3pPOKOBAHE IITETE YMAHBEHEM BPUjeJHOCTH MpeaMeTa AeHaluOHa-
nu3anyje, 6e3 o63upa Ha TO Aa I My je BpaheHO mpaBO BIIACHUIITBA
M My je oppebena HakHaja y 00Ky KOjH je TIPONIcaH 3aKOHOM (L.
51. cr. 1). UckmbydeHa je o0Be3a HaKHaJe IITETE 32 YMAambEHe BPHje/-
HOCTH UIMOBHHE, Ka0 1 360r n3Makie kopucre (. 155. 300-a), o6Be3a
HakHafe 3a ynopaly UMOBUHE Te 00Be3a Bpahama yOpaHUX ILIOAOBA U
HaKHaje 3a HeyOpaHe Koju cy HemapoM nponanu. OBo 360r Tora Imro
je TuTymap mpaBa Ha Ofy3€TO] MMOBHMHM MMAao 3aKOHHTO IIPABO KO-
pUIITEWA, OFHOCHO paHuje A0 1953-1954. nmpaBo ynpaBsbama, a mociuje
1973. mpaBo pacnonarama’ Koja Cy caja €KBMBAJEHTH NpaBa Biac-
aumTBa (wi. 359-365. 3B-a) u y omHOCYy Ha MMOBHWHY Koja je Omia
MPUCUITHO TIPEHHWjeTa y APYUITBEHO BJIACHWINTBO, a Haja3wia ce y me-
TOBUM ,,IPYLITBEHUM cpefcTBuma‘“. M3 oBora mpasBmia (uwi. S1. cr. 1)
W3BOAAUMO 3aKJbyYak ja MpHjallllby BIACHUK HEMa IPaBO Ha HaKHAAY
Of] OcajiallilbeT KOPHCHUKA CTBApW HU 3a ynopaby Te CTBapW Off Ofy-
3UMama [0 IpaBoMOhHOCTH pjemierma O AeHanuoHanm3anuju. CBe 1o
pecTuTynyje mnpaBa BIACHUINTBA Ha TeMesby NpaBoMOhHOr pjemema

2 Illupe o Tome Simonetti, P., ,,IIpeTBopOa ApyIITBEHOTr BIACHUIITBA Ha HEKPET-
HuHaMa“, 36opnuk Ilpasnoz gaxyaitieiia y Pujeuu (3[1DP), vol. 19, 6p. 1. crp. 371-374.
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HAJUICKHOT THjeNa, JOCAfallibil MMaresb NpaBa HAa CTBApH UMao je
3aKOHHUTH IIOCjefl; HETOB MOCje] je MOCTa0 HE3aKOHUT Off IpaBoMohHO-
CTH M OBPIIHOCTH pjeliera o Bpahamy IpaBa BIACHUINTBA OBJAIITE-
HUKY MpaBa Ha ACHAIMOHAIU3ALH]Y.

4. KoMneH3anuja yJIoXKeHHUX cpejicTaBa y BpaheHy cTBap
(HENMOKpETHY M MOKPETHY)

Hacynpor yckpaTe mpaBa Ha IUIOOBE M TPOLIKOBE, HAKHAMy 3a
KOpHILTEHE CTBAPU U HAKHAJly 1TeTe (KOjy je MpeTpIHO OBIAIITCHUK
npaBa Ha PECTUTYLH]y), CTOjH IPABO IPHjalIbEr KOPHCHHMKA Ha KOM-
TNEH3aIHjy CPe/iCTaBa MHKOPIOPUPAHUX y CTBAp KOjy Bpaha oBmarire-
HUKY IpaBa Ha [CHAMOHATH3ANM]Y. ¥ Ciydajy, HaUMe, Kajia MOCTOjI
MO3UTHBHA PA3IiKa y BpHjeHOCTH BpaheHe cTBapu (HereTHI/IHe) mpo-
IujeHeHe Yy BpHjeMe OHOMICH:a NPBOCTYIABCKOT Pjelliekha IpeMa CTa-
By y KOMEe ce CTBap Hamaswia y BpujeMe Ofy3uMarba, NOCafallibu
BJIACHUK, OHOCHO HOCHTEJb IIPaBa KOPUIITEHA U Pacloilarama, MOXe
3axXTHjeBaTH Of OBJIAIITEHHKA IIpaBa Ha ACHALMOHAIU3aLjy KOME je
BpaheHO NpaBO BJIACHUINTBA CTBAapHd, fja My IpHU3HA IPaBO CyBJac-
HUIITBA y OMjepy ErOBHX yjarama MO NpaBWINMa CTBAapHOT IpaBa
UM Ia My IUIaTH OfiroBapajyhy HOBUaHy HaKHafy, Koja ce yTBpbyje mo
npaBminMa oO0Be3HOT TpaBa (wi. 49. cT. 2). OBa mpaBuia ce He OHOCEe
caMo Ha HekpeTHHHe Beh ce Ha ofiroBapajyhu HauuH NpUMjewYjy U Ha
HOKpETHE CTBapH Koje ce Bpahajy npujaiimeM BIACHUKY Y BIACHHUILITBO
(um. 48. cr. 1), mpefajoM MOCPETHOT WIKM HEMOCPETHOT nocjefa (ui. 48.
ct. 2. u 3). OOpHYTO, aKO je pecTuTyepa MOKPETHE CTBapH, Koja je y
HaveJy NMpeaMeT fAeHannoHanm3anmje (wi. 48. cr. 1) uckibyueHa jep ce
CTBapu He MOTY OfBOjUTH 6e3 omTehema, OBIAIITEHNK UMa MpaBa W3
qn. 150 3B-a.

5. IlpaBo 3agpxama (ius retentionis) HEKPETHUHE O HUCIUIATE HaKHae

Hocutem mpaBa KOpUILITEHA WM IIpaBa pacnojarama Ha Offy3e-
TOj HEKPETHUHHU, OJTHOCHO AOCAJallliby BIACHUK, Y CIYYajy pecTUTyLHje,
uMa MpaBo 3apKama’ JJOK My Cajallibl BIaCHUK HE WMCIUIATH AYT 3a
yUHM-EHA yJlaramba y BUCHHU Koja je yTBpheHa MebycoOHUM yroBopom,
UM MIPAaBOMOhHUM pjellieleM O PECTUTYIHjH, aKO Ce HE CIOPa3yMUjy
npykumje (wr. 49, cr. 3). TuMme HUje HCKIbyYeHa MOTYhHOCT OCHUBama
ROOPOBOJBHOT 3aJIOXKHOI IIpaBa (XI/IHOTeKe) WIN yroBapama RpYyror
CPECTBa OCHIypama Koje mpyxka Behe jaMCTBO Off mpasa 3a11p>1<a}ba
(unp. duaynMjapHE NpUjeHOC paBa BJACHUIITBA Pajd OCUTypama).*

3 TlIpaBo 3appxama je ypebeHo 3akoHOM 0 00Be3HHM offHocuMa (Ui 286-289),
Ca. aucii COPJ, 6p. 29/78, 39/85, 57/89, HH, 6p. 53/91, 73/91, 3/94, 7/96, 91/96 u 112/99.

4 Ymamak 273-279. Ospusor 3akona, HH, 6p. 57/96, 29/99 u 42/00 (ommyka
YcrasHor cyga PenyOnuke Xpsatcke).
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6. Haknaga npema nocrojehem cramy

HakHnaga 3a ofy3eTy UMOBHMHY Kajja je MCKJbydeHa PECTUTYIHja
yTBpijyje ce Takobep mpema cramy y BpHjeMe JOHOIIEHa MPBOCTYIakh-
CKOT pjeliera O HaKHa/¥, a BICWHA HaKHaje YTBpbyje ce mpema mpo-
nucaHuM kputepujuma (un. 63. 3H-a).

Bynyhn pa ce mmoBmHa Bpaha ,,mpujalnmeM BIACHUKY INpema
CTalkby W HauMHy KOPHUIITEHa y BpUjeMe JOHOLIEHa NMPBOCTYNAaHCKOT
pjelliea O yTBpbuBamy IMpaBa BIACHUIITBA, 6e3 003Mpa HA HAYUH
KOPHUIITEHa Y KOjeM ce MMOBUHA Hajla3uiia y BpujeMe Ofly3uMama‘“ (I
49. cr. 1), y cayyajy Kajia je pectuTynuja mo 3akKOHY UCKIbydeHa (I
1.cr. 1, 9m. 19. cr. 2, un. 20. ct. 3. 1 4. 44. cT. 4), Ha IpUMjep 3eMJBUIIITE
KOje je OWo MPHUCHIHO NPEHMjeTO Yy APYIITBEHO BIIACHUIITBO Kao
NOJbONIPUBPEHO 3€MJBHIITE, IYMa WM LIYMCKO 3€MJbULITE, a Y BpH-
jeMe JIoHOoLIewa pjelliekha O AeHAMOHAIN3alNjU je TpabeBUHCKO 3eM-
JBUIITE, OBJIALITEHUKY IpaBa Ha JAcHANUMOHAIU3auujy ofpebyje ce Hak-
Hajla 3a rpabeBMHCKO 3eMJBUIITE a HE 3a MOJHOIPHUBPEAHO 3EMJBUILTE,
IIyMy WIN IIYMCKO 3emibuinTe. OBO pjeliehe je JIOTUYHO jep ma 3eM-
JbUINTE HUje OWJIO paHWje MPUCHIHO MPEHHUjeTO y MPYIITBEHO Biac-
HUIITBO, MPHUjallllbl BIACHUK, OHOCHO HETOBUW HACJHETHWUIM, OO O
BJIACHUK I'pabeBMHCKOT 3eMJBUINTA Y TPEHYTKY MPUCHIIHOT IMpHjeHoca
U Kao TakaB OM MMao IpaBO Ha HAaKHAAY 3a rpabeBHHCKO 3eMJBHUIIITE.

7. IIpaBWJIO OrpaHMuYeHha U3HOCA HAKHAJle

YkynaH W3HOC HakHaje, YTBpbeH mpema MjepuiuMa 3akoHa O
HaKHaJI| Koja cy 6amsKe ofipeheHa nojzakoHcKuM nponucuMa’ ve cmuje
npenasuti uznoc oy 3.700.000,00 Ku (un. 58. cr. 1). OBO orpaHnyeme
ce He CMHje MPEeKOpayuTd HU Kaja ce HakHaja oapebyje y mpyrum
o6nuIuMa Koju Cy 3aKOHOM mponucaHu (wi. 58. cr. 2).

OBnamTeHUKy ce y IOCTYIKY AeHanuoHanu3anuje ogpebyje Hak-
HaJjla Ha TeMeJby NMPOLHUjeheHe BPUjEIHOCTH Ofy3€Te MIMOBUHE Y H3HOCY
KOju je pa3MjepHO MamU OfI T€ BPHUjEHHOCTH, aKO je MpolHdjermeHa
BpUjeqHOCT Beha o 3aKOHCKOr JIMMHTA, a pa3mjep je ofapeben mo
Tabauuy BpujegHoctu u3 ui. 59. 3H-a.

7.1. U3numka og ozpanuvera u3Hoca HakHage

W3zunvka of mpaBuia OrpaHMYeHa H3HOCA HAKHAJE MPOMKMCAHA
je 3a MMOBHWHY KOja je YHEeCeHa y MpOIjeHy KamuTaja APYIITBEHOT

5 Bupjetn npumjeHy Mmjepuna 3a ofpebuBame HakHaje KOJ IOjeJUHUX HEKpET-
HUHA (infra).

6 IIpaBmmHHMIMMa O MjepuinMa 3a YTBpbHUBambe BPHjEJHOCTH OAy3eTHX IoAy3eha;
OJy3€THX CTAHOBA; Of[y3€TOT MOJLONPUBPENHOT 3€MIBHINITA; IIyMa U IIYMCKOT 3€MJBHUIITA
(Bupm y §1. Tou. 1. IIpasnu useopu y moHorpacuju: Simonetti, P., Jenauuonaauzauuja,
IIpaBHu dakynrer Ceeyunnumra y Pujenn, Pujexa, 2004).
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nopy3eha cykiagHo 3akoOHy O NpeTBOpPOM ApYIITBEeHuX nopyseha. Y
TOM CJy4ajy, flakjie, BUCUHA HaKHaje HUje IPONKCOM JUMHUTHpaHa, a
onpebyje ce y mumoHMnama win yajenauma (4. 58. cr. 2)’.

8. IIpaBmwiio HaKHa/Aa y BPUjEJHOCHUM NaNupUMa

Ilpujammy BIacCHUK KOMe ce He Bpaha ofy3eTa MMOBUHA WU
laje y 3aMjeHy Apyra MIMOBHHA MMa NPaBO Ha HaKHajy y oOBe3HHWIaMa
Peny6nuke XpBarcke, ako 3aKOHOM O HaKHajil HUje APyKYHje NMpOIH-
cano (wr. 57).

Jpyru BpujelHOCHY MaNupH y KOjIMa ce 1O 3aKOHY aje HaKHaja
Cy oMoHMIE U yajenu. V3HumHO ce miaha HakHaja y HOBLY.

8.1. U3Humka - HakHaga y HOBUY

3aKkoH 0 HaKHaJU NpefBuba NCIIaTy HaKHaJle Y HOBIY 3a Oy3eTe
CTaHOBE, U TO caMo 3a 25% ofi nujeHe yTBphene rpabeBuHCKE BpHjeIHO-
CTH, a TO j& eTaIOHCKa BPHUjeTHOCT yMamheHa 3a BPHjeJHOCT aMOPTHU3a-
nu- je, yBehana 3a moioxkajHy MOTOJHOCT CTaHAa HAa HAYWH MPOMUCAH
3aK0OHOM O MPOJaju CTAaHOBA HAa KOjUMa MOCTOjU CTaHAPCKO MPaBo (UII.
28. cr. 3. 3H-a).8

9. OxuBJ/baBamk€ XUIIOTEKE

Ha HekpeTHMHU KOja je mpeaMeT AeHalMoHaNIn3alije 0KUBJbaBa
xunoTeka’ pajii OCUTypak-a MCILIATe AyroBamba, Ma OBJIAIITEHUK JleHa-
nuoHanu3anuje Moxe crehm mpaBo Ha pecTUTYIU]y WIN HAOKHATY
caMO aKO peBaJIOpU3MpPaHM M3HOC Jiyra yIjaTH y KOPHCT NpopadyyHa
Peny6nmke XpBaTcKe WM JIOKaxe faje Ayropame npecrano (wi. S0.
cr. 1. 3H).10

OBnamTeHNK NpaBa Ha ACHAIMOHAIU3ANHU]Y KOjU TPaskKu PECTH-
TYLUjy IIpaBa BJIACHUIITBA Ha XUINOTEKOM onTepeheHo] HEKpeTHUHH, Ja

7 YKOIUKO HEMA JOBOJLHO PE3EPBUPAHNX JHOHUIIA I yAijeNa HA Y TPrOBauKOM
ApyWITBY HU y XpBaTCcKOM (poHAY 3a NMpUBaTHU3alM]y; 10 HEKUMa ce HaKHaja uciahyje
Ap>KaBHUM OOBe3HUIaMa 13 (poHfa 3a HakHany oay3eTe umoBuHe (Baruh, C., ,,Haknaga
3a ogy3eta nopyseha, l'oguwmak 7, AKTYallHOCTH XpBaTCKOT 3aKOHO/IaBCTBA U IpakKce,
3arpe6, 2000, crp. 291). [IpoGiieM je y TOME LITO Cy ¥ Ta CPeAcTBa BPJIO OrpaHHYCHA
3aKOHOM.

8 Bupjetn INpaBunnuk o MjepuninMa 3a yTBpbuBamwa BpHjefHoCTH ctaHa HH, 6p.
66/98; ont 6. cBOWa 1998, m YpenOy o HaumHy yTBphuBama nujeHe crana u rapaxe, HH,
6p. 35/92, 72/92, 83/93 u 110/93. Ha koja ynyhyje IlpaBunHuK o HauumHy yTBpbuBama
BpHjETHOCTH W KBaJWTETE CTaHa, Te€ HAUMHY OoloBama craHa, HH, 6p. 20/87 u 49/90.

9 O xunoTeny Ha HEKPETHUHAMA Ca CTajajuIITa 3aKOHA O 3eMJbUIIHUM KIbUrama
u3 1930, Komrytuh, M., Tymau x 3axony o semmwuwinum krbuzama, 3arpeo, c.a., crp. 19,
34, 56, 74, 119-139, 148, 268-287.

10 Ileuex, P., ,,PeBanopu3zanuja xunoreka u [pyrux paHuje uciuiaheHUX U3HOCA
HaKHaJa 3a BpHjeMe jyrociaBeHCKe KOMYHUCTHUKE BiafgaBuHe “, MHpopmaitiop, 6p. 4768,
o 17. crynenor 1999.
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0 cTekao MpaBO BIACHUIITBA 0e3 XHWIOTEKE, MO HAlleM MUIUbEHY,
OBJIAILITEH je IMOKPEHYTH CY[CKU IOCTYNaK pajgyd aMopTu3auuje u opu-
cama XUIOTeKapHe TpaxkOuHe: 1) ako je MPOTEKIO HajMame TpUjeceT
TOJMHA OJf YKILIDKOE XWIOTEeKapHe TpakOWHe, a y ciydajy Kaj mMa
MalbIHHX YIHCa KOjH Ce ONHOCE Ha BY — Off MOCIheNhera Off TUX YINCA;
2) ako Huje Moryhe nmpoHahu HU OHE KOjU Cy IpeMa yNuCHMa OBJIAINTEe-
HHU, HM IUXOBE INpaBHE CIbEJHUKE, M 3) aKO 3a TO BpHjeMe HHUCY
3aXTHjeBaHM HUTH NPUMJbEHM IVIaBHHLA HU KamaTe, HUTH ce PaBoO Ha
Koju pyru HaumH ocTtBapusajio (um 141. 33K).M TTocrymak ce mpo-
BOAM 1O ofipendama u3 ui. 142-144. 33K.'? IMopuuaTti oBnamTeHNKy
mpaBa Ha JeHAI[MOHANIW3AIWjy AaKTUBHY JIETUTHUMAIMjy 3aTO INTO MO
pecrurynmje Huje BnacHuk (wi. 141. 33K), a mo 3akoHy o HakHagu He
MOKe Ce MPOBECTH PECTUTYIHja MpHje UCILIaTe PeBAIOPU3UPAHOT IyTa
(um. 50. cr. 1), 3HaYMIO GU JUIIABATH ra MPpaBa la TPaXKh aMOPTH3AIH]y
XUIOTEKE.

[TojepquHN MPOMKCH O MPHUCHIHOM NPHjEHOCY MPUBAaTHE UMOBUHE
y APYLITBEHO BJIACHHUIITBO OfipehuBaim cy mpecraHak XHIIOTEKE y Tpe-
HYTKY Tpejiacka HeKpEeTHHHE y pylTBeHo BrachmTso.!* Ha Te mpo-
nuce Mo3uBae Cy ce yApyre IpHjallibUX BIAacHUKA Ipepitaxyhu ma ce
opuie wi. 50. 3akoHa O HaKHAJH, i Cy NPU TOME UCTHUILANE U Jipyre
apryMeHTe mpoTus Te ofpente.!d

10. Cyncka HagIEesKHOCT 3a CIIOPOBE

Y CyACKOj HafiJIesKHOCTH Cy CBH CIIOPOBHU O NpPaBy Ha [cHAIMOHA-
IU3anyjy, Tj. O MPaBy BIACHUIITBA Y TPEHYTKY IPHUCHIIHOT NPHjeHOCca Y
APYLITBEHO BIIACHUIITBO M CII.

Cyp je HajyieXaH 3a CHOpOBe O CTBapHUM IpaBUMa UJIM oOBe3aMa
KOje TIPOUCTEKHY M3 PEKOHCTPYKIHje, afanTanuje, Haqorpaame, caHa-
nmje, n3MjeHe nocrojehux mocrpojema u ypehaja Bpahene HeKpeTHUHE
Kao W 3a CIIOpOBe TIleie MpaBa Ha 3ajeJHUYKE JUjeioBe HEKPETHHHE.
Ilpexny3uBHM U 3acTapHM POKOBH THX IpaBa modenu cy tehu 1. cu-

11 3akoH 0 3eMJbUIIHNM Kwurama, HH, 6p. 91/96, 68/98, 137/99, 114/01.

12 Jocunosuh, T., ,,3eMBbUIIHOKILIZKHO NpaBo“, MHupopnmaitiop, 3arped, 2001,
cTp. 568-571.

13 YmpaBo c pasjora IITO Cy XHIOTeKe Ha OAY3€THM HEKpETHHHAMa YIIIaBHOM
ymucane npuje 1941. Konaunum npujepnorom 6puie Ynanak 50. 3H (wianak 34), anu
ra je Braga PX noBykna m3 3akoHOpaBHe mpouenype 27. mumma 2002.

14 Tako je 6miro mpomnucano Hp. y wi. 50. 3aKoHa 0 HAMOHANU3AUUjH HajaMHUX
3rpajia u rpabesuHckor 3emmuira, Ca. aucii PHPJ 6p. 52/58.

15 Bupjetn: BiacHWUKY NMeTHIM)y KOjy Cy NORHMjENN HaJIEXKHIM BJIaCTHMA aHa
15. pyjua 1996. Ynpyxeme 3a geHanuoHanuzanyjy, CIuiuT; YapyXeme 3a IoBpaT UMO-
BHMHE M MMOBMHCKUX IpaBa, 3arpe0; 2Kunoscka onhuna 3arpe6 u YapyKeme BlacHUKA
€KCIIPONPUPAHUX cTaHOBa, 3arped (o6jaBbeHa y ny6onukanuju CYBJIAX-a: Constitutio-
nal Rights or ,,political Solutions* in Croatia? Part 11, 1. section, Implementation of the
Constitution of the Republic of Croatia, Edition October 1997).
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jeuma 1997, oqHOCHO MO HOBENHMPAHOM 3aKOHY O HaKHafH, Off 5. cpImba
2002.

11. Harog6a o pecTUTYyIUju WM HAaKHAH

[pujammy BracHUK 1 0OBE3HMK JeHAlMOHaNM3auuje (pecTuTy-
[1je WU HaKHaJie), MOTY HarofgooM OIpEIUTH BPCTY W OOJMK JCHAIH-
oHanuzanuje. Haropmba ce ckiama y oOJMKY jaBHOOMIbEKHUYKOT aKTa
C KJIay3yJIOM OBPILHOCTU KOjoM 00Be3HHMK Bpahama mMmoBuHe (CTBapm)
mpey3uMa oOBe3y OCHTYpaTH TpHjallll-eM BIACHUKY CTjelame MpaBa
BJIACHUIITBA Ha JIPYroj oAroBapajyhoj IMOBUHH (CTBApH) WITW MCILIATH-
TH [PYyTy OAroBapajyhy HakHagy 6e3 003mpa Ha TO je Ju TakaB OOJHK
HaKHajle MmponucaH 3aKOHOM o HakHagu (wr. 8. cT. 1).

CkianameM Harojbe He CMHUjy ce upaTu cTedeHa mpasa Tpehmnx
ocoba HUTH cTBapaTu o6Be3e Pemybnumm XpBaTckoj.

12. IIpaBuna koja ofgpebyjy cratyc 3amTuheHOr HajMONpUMIIA

Craryc 3amrtuheHor HajMompumia ofapebyjy: a) mpaBo Ha
3amtuhieHy HajaMHUHY 6) MPaBO Ha ONroBapajyhu CTaH y ciydajy OT-
Kaza 300r craMOeHuX moTpeba BIAacHHMKA II) MPaBO MpBOKyna (infra).

13. N3jennaueme goMahux U cTpaHuX ApsKaBbaHa — OBJAIITEHUKA
IIpaBa Ha JAeHAIUOHAIU3ALHU]Y

OsBnamTeHnny NpaBa Ha AeHANMOHAIN3aluujy, foMahu U cTpaHu
Ap3KaBJbaHU 6€3yBjeTHO Cy U3jeJHaYeHN HOBEIUpPaHUM 3aKOHOM O HaK-
Hau (MCKIbYYEeHO je Hauesdo y3ajamHoctH, 4wi. 10. cr. 1. 3H-a). Mmak
ce CTpaHOM Jp>KaBJbaHUHY Hehe BpaTUTH HEKPETHHHA HA KOjy CTPAHLH
HE MOTY MMaTH WM cTehy IpaBo BIACHUINTBA, Ia c€ Yy TOM CIy4ajy
OBJIAIITEHNKY TIpaBa Ha JeHAIMOHANN3AIM]y (CTpaHIy) flaje HaKHaja y
00Ky MPONMHUCAaHOM 3aKOHOM O HAKHAJM.

Op THX mpaBWia MOXE Ce OACTYIHTH y KOPHCT CTpaHe ocobe
(pm3muke wnm mpaBHe) camo MebyapskaBHUM criopasymoMm (wr. 10. cr.
2. 3H-a).

14. IIpaBHe ocobe Kao OBJAILUTECHUIIM NMpPaBa Ha [ACHALMOHAIN3ALU]Y

IIpaBHe ocobe — mpUjalllkby BIACHUIA — OBJAIITSHUIM Cy TpaBa
Ha [leHallMOHaNIn3anujy camo ako cy go 11. mucromaga 1996. ogpkane
HEMIPEKUHYTO TPAaBHO CJLETHUINTBO, 00aBJhbajie NjeIaTHOCT W WMajie
cjequimite Ha monupy4jy Pemybnmuke Xpsarcke. Tume cy uckibyueHe
FOTOBO CBe NpaBHE ocobe, MpHjalllby BJIACHUIM, OCHM BjePCKUX 3ajefl-
HHIIA.

WM3uumky moxe yunnutu Biaga Penybnuke XpBaTcke y KOPUCT
IIpaBHUX 0c0o0a KOje HUCY MOIJIe Ofp>KaTH IPaBHO CIbEJHUILITBO, 00aB-
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JbaTH J[jeJIaTHOCT ¥ UMATH CjeuIlTe Ha mofipy4jy Penybnuke XpBatcke,
,»a IPOMUIIAJIE CY XpBaTCKe AP3KaBOTBOPHE HAIlMOHAIHE UHTepece , anu
caMo ,,Kaj 3a TO IOCToje onpapaanu pazno3u” (wi. 12. cr. 2. 3H-a).

15. IlpaBuna 0 UCKIbYUEHY NIpaBa JCHAIMOHATH3ALH]jE

[Ipwjamrsy BIACHUK KOjU je Ha MMe HaKHaje 3a OJy3eTy UMOBUHY
OpPUMHUO PYTy MMOBMHY HeMa TPaBO Ha JAeHanuoHanmm3anwjy (ui. S1.
cr. 3. 3H-a). [Topeyn Tora HUje MpeAMET IeHAMOHANN3alje UIMOBUHA
Koja HHje mocrojana ,,y HapaBu“ 11. mucromaga 1996, 3atum: a) u3-
rpabeno rpabeBuHCKO 3eMIbUINTE; §) HEKPETHIUHE 3€MJBHIIHIX U HBAMA
CIMYHKX 3ajeflHNIa, Te KPajUIIKUX MMOBHUX ONMhWHA, II) HEKPCTHHUHE
eKCIponpupaHe HakKoH 22. oxXyjka 1978. u ;1) MOKpeTHe CTBapH, OCUM
OHHX KOje WMajy KYJITYpHY, YMjeTHHUKY W TOBHjECHY BPHjETHOCT (W1
48).

Hucy oBnamrennny npasa Ha AeHAIMOHAIN3AN]Y HU IPUjallby
BIIACHWIIM YHWje je MpaBO HAa HAKHAAy 3a ONy3eTy MMOBUHY ypebeHo
Mebynp:kaBHUM cmopa3ymMoM, OCHM aKO ceé TO MNpaBO YTBPAHU
Mebyap:kaBHEM COpa3yMoM 3a cTpaHe (pu3nuke W mpaBHe ocobe (Wi
10 moBenupanor 3H-a).

XpBaTcku Jip>KaBlbaHNH KOMe HUje IuiaheHa HaKHaja Off CTpaHe
Apyre ApKaBe 3a Ofy3eTy UMOBHHY IO MehyHapogHOM criopa3zymy, Hako
¥“Ma IpaBo Ha TO NMOTpasKMBamke, MMa MPaBo Ha AeHAIMOHAIN3AIHjy aKo
JOKaxKe Ma HUje OCTBapuo NpaBo U3 MebyapskaBHoOr cnopasyma. o
OBOT 3aKJby4yKa [0JIa3UMO MHTEpIpeTanujoM oppende u3 wi. 51. cr. 3.
3H-a koja yckpahyje mpaBo Ha HakHany (AeHaIMOHANW3ALW]jy) MPH-
jalmeM BIIACHHKY, CaMO akKo ,,My je HakHaja ucluiaheHa of cTpaHe
Apyre npsKase“. Argumentum a contrario, ako HpHjallllbeM BIAaCHUKY,
XpBaTCKOM JIpKaBJbaHUHY HUje ucliaheHa HakHajla Off CTpaHe Apyre
ApKaBe, IMa MpaBO Ha JeHalMOHANIMW3alyjy No 3akoHy O HakHaju. Y
TOM CJIy4ajy, CTpaHa ocoba MMa MpaBO Ha HAKHAy caMO akKo joj TO
npu3Haje HOBU MebynpskaBau cnopasym (un. 10. cr. 2).

16. Peny6nuka XpBaTcKa Kao MpegMHHUjeBaHH CTjeraTesb
Hal[MOHANIW3MpPaHe NMOBHUHE

Hammonannsnpana uMoBrHA Tpena3n Ge3yBjeTHO Yy BIACHUIITBO
Peny6nmke XpBaTcKke MO caMOM 3aKOHY aKO 3axTjeB 3a [IcHAMOHAJIN-
3alMjy HUje MOJHECeH Y MPEKIIY3WBHOM POKY Wim Oyne mpaBoMohHO
of10MjeH O/ MPETHOCTaBKOM J1a 3aKOHOM HUje ipykunje oapehbeno (Wi.
77). Npykunje je oapebeno y cayvajy na je Tpeha ocoba creksa mpaBo
BJIACHUIITBA HA Oy3€TOj IMOBHHHU Yy CKJaJy C Taga mocrojehum 3ako-
HOM WJIM IPETBOPOOM, MIIM OTKYIIOM CTaHa WM je PEeCTUTYLHja 3aKo-
HOM WCKJby4YeHa 3aTO J1a OM Ha TOj MMOBHMHUM (HEKPETHWHM) CTEKJa
MpaBO BJIACHUILTBA Jpyra ocooda.
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§ 2. IOCTYITAK JEHAIIMOHAJIN3ALMIE

OsBpje ce m3naxy 300 MPaKTUYHHUX pasyora TeMejbHa IpaBHiia
MOCTYIKA IeHAMOHAIN3aMje Y CakeTOM OOIMKY C HY>XKHMM Halome-
Hama, a TeXUIITe MOHOrpaduje je Ha MaTepUjaIHOM IPaBY.

1. Cepxa mocTynka jeHalMoHanIu3anuje

Y mocTynky feHanuoHanu3anyje yrBpbyje ce mpegMeT AeHanuo-
HaJM3anyje, OBNAIITCHUK MpaBa IeHAMOHaTN3alyje, ’eroBO MpaBo Ha
pECTUTYLUjy TpaBa BJIAaCHUINTBA, OTHOCHO Ha OfroBapajyhy HakHamy y
00IMKY KOju je 3aKoHOM ofipeben.

2. HapnexHo Tujeno

O 3axTjeBy 3a IeHAMOHATU3AIH]y OJJIyuyje ,,HaJIesKHa CIyK0a
3a 00aBJbabe¢ UMOBHHCKOIPABHUX IIOCIOBA Yy YPeAUMa IpXKaBHE YIpaBe
y XynaHujama (ckpaheHo: HajiekHa ciyx0a ypepa ApskKaBHE ympa-
Be),!% a 10 HoBenmpama 3akoHa O HaKHA/M KUIYHU]jCKA yPENl 32 UMO-
BUHCKOIIpaBe mocnose (ckpaheno: xynanujcku ypen).!’

3. CyncugujapHa nprMjeHa IpaBuiia onher ynpaBHOT MOCTYIKa

ITocTynak geHanuoHanu3anyje NPOBOAM CE IO MpaBmiInMa 3aKo-
Ha O omheM ympaBHOM IOCTYIKY akKo 3aKOHOM O HakHajau HHje
npykuuje nponucano.'® TIpema ToMe, TpUMapHO ce MPUMjersYjy NpaBH-
Jla TIOCTYIKa IponucaHa 3akOHOM O HaKHafd, a caMoO CYNCHANjapHO
npaBmiia onher ynpaBHOT MOCTYIKA.

4. (He)ycTaBHOCT TOCTYIKA JIeHAIIMOHATIN3AlIH]jE

Bynyhu pa ce y mocTynky feHalyoHalIu3alyje OfjIydyje O pec-
TUTYUUjH Ofly3eTe MMOBHHE (TpaBa BIIACHUINTBA), OAHOCHO O HaKHAaU
3a Ofy3eTy UMOBHHY (O0OBE3HO NPABO), aKO je PECTUTYLHja UCKIbYUCHA,
lakJie O TMPaBy BIACHUINTBA (PECTUTYIHjH), OMHOCHO O MpaBy Ha HakK-
HaJly, IIOCTaBJba Ce MUTAHE [1a JIU je MOCTYyIaK, IPOoNucaH 3akOHOM O
HaKkHajil y ckiapy ¢ YcraBoMm PenyOnmke XpBaTcke KOju jaM4Hl IIpaBoO
BinacHumTBa (Wi. 48. cr. 1) a HETOBy HEHNOBPEAWBOCT Y3AUXKE y pef
HAjBUIIIUX BpEHOTAa ycTaBHOT mopeTka PenmyGmuke Xpsartcke (wi. 3).
[lo Hamem MHUNIBEHY, O 3alUTUTH IpaBa BIACHUILNTBA, Ma TakKO M
PECTHTYLUjU MpaBa BIACHUILITBA, OMHOCHO O HAKHA[U 32 ORY3eTy UMO-
BHHY, aKO jé PECTHTyIHja 3aKOHOM HCKJbyUeHa, MOXKE afleKBaTHO Ofl-

16 Ynanak 8. 3] 3H.

17 Ynanak 18. cr. 2. 3aKOHa O HaKHAJW.

18 UYmnanak 68. 3akoHa 0 HakHaAM ynyhyje Ha 3aKoH 0 omheM YIpaBHOM IIOCTYIIKY,
HH, 6p. 53/91 (pame: 30VYII).

117



I1. Cumoneru, [paBuna genaumonanu3sanuje y Penyomuiu Xpsatckoj (ctp. 109-126)

NyunMBaTH caMo He3aBucaH cyfi,'” Ha yCMeHOj U KOHTPaJMKTOPHO] pac-
npaBy y MapHUYHOM MocTynKy?’ Kao He3aBMCHA M HEMPHUCTPaHA BJACT
Koja jamunu fma he y mocTynky O6uTH ofiroBapajyhe 3amtmheHa mpasa
OBJIAIITEHNKA JieHaluoHanu3anuje.?!

5. TemerbHa mpaBmila MOCTYIKA JieHAIMOHAIA3AIH]e

5.1. okpeitarse flociiyiika

IlocTynak peHanuoHanu3anyje IO IIPaBHIy IPOBOAM CE Ha
3axTjeB OBJIALITEHHUKA IIPaBa ACHALUOHAIU3ALUje OJHOCHO NpHjalllher
BlacHuKa (4. 64. cr. 1), IOHONIICHEM 3axTjeBa HAJIESKHOM MPBOCTY-
namckoM THjeny (wi. 65).22 3axTjeB KojuMm ce ,,moKpehe® MOCTymaKk,
noctaBiba ce JIp>KaBHOM OfIBjeTHUINTBY.2

19 Bupjetn 3akoH o moTBpbuBamy KoHBeHImje 3a 3alITUTY JbYACKHX NpaBa U
TeMeJbHUX cnobopa u ITpotokon 6p. 1, 4, 6, 7 u 11 y3 KoHBeHIHjy O 3aIUTUTH JbYACKHX
npaBa u TeMesbHUX cinoboga, HH-MY, 6p. 18/97, ox 28. mucromapma 1997 (ucmp.) 8/99.
KOja je paTuuKanujoM HocTana U0 YHyTapmer noperka PemyOnuke Xpsarcke (4.
140. Ycrasa PX). Konsennuja npomucyje fa ,,paan yrBphuBama CBOjUX IpaBa u 00Be3a
rpabaHcke HapaBH CBakKO MMa IIPaBo Jia 3aKOHOM YCTaHOBJbEHU HEOBUCHU U HETIpHUCTpac-
HM CyJ] IPaBUYHO, jJaBHO M Pa3yMHOM POKY HCIIMTAa HEeroB ciaydaj“ (wi. 6. cr. 1). 360r
oBora je pasnora ¥Ycrasuu cys Penyonuke XpBarcke 8. crygesor 2000. ykunyo opnpende
wr. 22, wi. 25. To4. 7. u ai. 36. cr. 3. 3akona o u3Bnamrewy (HH, 6p. 9/94, 35/95, 112/00
n 114/01). Y obpaznoxemy Omyke YcraBHOT cyfja ce HaBORU fa YmpasHH cyn PX He
HCIyH-aBa JIBUje OUTHE MpeTIocTaBke u3 wi. 6. cT. 1. KoHBeHnmje, a To je Ja uMa mpaso
U y’KHOCT: TIPBO, CAMOCTAJIHO 1 HE3aBHCHO M3BOJHUTH JIOKa3e Tj. YTBPAUTH PEIEBaHTHO
YHIEHNYHO CTame; APYro, OfPEeAUTH yCMEHy W jaBHY pacHpaBy. YIpaBHHU Cyji, HamMe,
caMo M3HHMHO je [y’KaH HEeNOCPEHO YTBPAUTH YAHEHHYHO cTame (Wi 39. cr. 3. 1 wi.
42. cr. 5. 3YC-a). Y mpaBuiy, Be3aH 3a YHIEHUYHO CTambe YTBPHEHO Y YHPAaBHOM
MOCTYIKY, YTIpPaBHU CyJl OfJIy4dyje Y HejaBHOj Cje[[HUIH, a CaMO 10 BJIaCTUTOM Haxobemy,
MOKe, aji He MOpa, OIyIWTH Aa OApXKH ycMeHy pacmpaBy (wi. 34. cr. 1. 3YC-a).
IToBogom HaBesieHe OpnyKe YcTaBHOL CyAa JOHUjET je 3aKOH O U3MjeHaMa U JollyHama
3akona o m3Bnamtey (HH, 6p. 114/01), kojuM je 3ajamMueHa Cyacka 3alITHTa Y
IIOCTYIIKY M3BJAIITEa Mpef CyAoM IyHe jypucauknuje. O NMHUTamy CyfAcKe 3allTUTe
IpaBa BIIACHUIITBA y Cy4ajy m3BnamTema: Llpruh, J., ,,MI3MjeHe u fonmyHe 3akoHa o
M3BJIAIITEHY — O HAJJIEXKHOCTH M IOCTYIKY TIpef KYIaHUjCKUM CyAoBUMa“, Xpeaiticka
ilpasHa pesuja, op. 2, 2002, ctp. 22-33; bpcruno, J., ,,I3pnamrewne Kao NpaBHU UHCTUTYT
KOj¥ OTpaHMYaBa WK Ofy3uMa TpaBo BiacHuirsa“, XI1P, 6p. 2, 2002 (ocBpT Ha OIIyKy
YerasHor cyna PX u 3UJI 3akoHa o u3Bnamremwy), crp. 38—41.

20 O ToMe ca CTAaHOBHINTA IIpaBIJIA IAPHUYHOT INOCTYNKA Koja Cy W JlaHAC Ha
cHasy, 3yrimua, C., ['pabancku iapruunu iociayiiax y ®HPJ, lllkoncka kmwura, 3arpeo,
1957, crp. 80-111; Tpusa, C., I pabancko iipouecHo iipaso, 1, Hapoane HoBuHe, 3arpeo,
1972, crp. 112-159; Ilo3uuh, B., ['pabarcko tipouecro iipaso, ceaAMO NONYHEHO U3AAbE,
CaBpemena agmunAcTpanyja, beorpap, 1980, crp. 144-150 u 219-259.

21 Y Tom cmucny casjetyje u Eyponcku napnameHT ,,Claims and conflicts relating
to individual cases of property restitution should be decided by the courts“ (10) Resolution
1096 (1996) 1 on mesaures to distemantle the heritage of former communist totalitarian systems.

22 Bopkosuh, WM., ,IlpaBuna mocTynmka HakHaje 3a OAy3eTy UMOBHHY, 3[IDP,
vol. 18. 6p. 1, 1997, crp. 119-130; Bopkosuh, U., YnpasHo npaso®, Hugopmaitiop,
3arpe6, 1995; Nynem, XK., ,,[locTynak noBoioM HaKHajia 3a ofy3eTe UMOBUHE“, HHgpop-
maitiop, Op. 4512, op 4. nunmwa 1997.

23 Ynanak 9. 3U]1 3H-a no Hosene apxxaBHOM npaBoOpaHuTeby PX.
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5.2. Buitinu cacitiojuu 3axitijesa o Hokpeitiary HOCiuyilKa

Y cBpxy upeHTH(UKanyje cyOjekTa U 00jeKTa JeHalMoHaIn3a-
[je 3aXTjeB O MOKpeTamwy IMOCTYNKa JeHAMOHANN3alHje CaipsKu TaK-
CaTHBHO TPONHUCAHE NOJAaTKE O MOAHOCHTEbY W O MMOBMHH KOja je
npeaMeT feHanuoHamu3amuje (un. 66. cr. 1 u 2).2*

Y mopHecKy ce mopep 3axTjeBa HABOAW M OCHOBA INOJPYIITBOB-
Jbelha OJHOCHO MOApXKaBberha WMOBHHE (Wi. 66, cr. 3). Ompenda o
WCTHUIAFhy OCHOBE MOAPYIITBOBJbEH-A WX MOMIPKaBIbeha NIMOBIHE NMa
WHCTPYKTUBHH, a He KOHCTUTYTHBHM 3Haudaj. He 6um ce, Hamme, 1o
3aKOHY MOTJIO OfIOUTH 3axXTjeB 3a ACHALMOHAIN3aLHjy caMoO 3aTO LITO
je TOTHOCHTEIb MOTPEITHO OipEANO NPAaBHY OCHOBY Ofy3UMarhba MMOBH-
He Win je yormhe HHje HaBeo. AJU je KOPUCHO HAaBECTH OCHOBY Ofly3U-
Mama MMOBHHE, y3 ofroBapajyhe lokase jep ce TUMe OlakilaBa paj
HaJJIESKHOT THjeJia u ckpahyje mocTymak.

5.3 HUciipase koje ce mopajy iipuaoxcuitiu y3 3axitijeé 3a
Uokpeuiarbe UOCULYUKA

3aKoH TaKCaTHBHO MNPOINCYje HCIPaBE KOje ce MOopajy NpH-
JIOXKWUTH 3axXTjeBy 3a AeHanmoHanm3zaumjy (wi. 67. 3H-a). Ha Temesny
THX UCIIpaBa yTBpbyje ce aKTUBHA JIETUTUMAIMja MOJHOCUTEIbA 3aXTje-
Ba M OBJAIITEHE 3a 3acTyName; Takobep U NMpaBHAa OCHOBA NMPUCHUIIHOT
mpHjeHoca y APYIITBEHO BiIacHUIITBO. Hepocraje mu Koja of THX uC-
mpaBa, HaJIeXkHO THjelio Hehe ogbanuTy MOoHecaK 3axTjeBa Kao Hey-
penan Beh he mo3BaTm mopmHOCHTEsha 3axTjeBa Jla Ty HCHpaBy (Koja
HGHOCTajeg OpHUIOXH Y IPHMjEpEHOM pOKY KOjU MY Ofpeau
pjelemeM.

5.4. lonoxaj [HpxasrHoz ogsjeitiHulLitiea y HoCiiyiKy

Jlp>xaBHO ofiBjeTHHIITBO PemnyOnuke XpBaTcKe, OMHOCHO, 10 HO-
BenMpama 3aKoHa O HakHaau [IpxaBHU npaBoOpaHuTesb PemyOiuke
Xpsarcke,?0 ,, uma mos10Kaj cTpaEKe y moCTynKy“ (um. 65. crT. 2), ma my
ce 300r Tora JOCTaB/ba 3aXTjeB 3a IOKPETame IIOCTYIKA U pjelIeHmhe O
3aXTjeBY.

5.5. IlpekaysusHu pok 3a uokpeilarbe HOCILYyilKa

OBnamTeHNK MpaBa Ha IeHAMOHAJIN3alUjy MOTao je€ MOJHUjeTH
3aXTjeB O MOKpeTamy NOCTYIKa AeHanuoHanu3anyje ao 30. nunmwa 1997.

24 pnuh, J., ,,Cagpxkaj 3axTjeBa 3a HaKHauy Ofy3eTe UMOBMHE", HMHpopmaitiop,
4477, o 1. Bemmaue 1997.

25 Kpbexk, U., Ilpaso jyzocaasencke yiipase, 111 kibura, BuporeXHuuKy n3gaBauku
3aBof], 3arpe6, 1962, ctp. 70.

26 Ynanak 9. 3U]J 3H.
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OJHOCHO HOBH OBJIAIITCHUK, IO HOBEJNHMPAHOM 3aKOHY [0 7. cujedrba
2003. HempaBoBpeMeHH 3axTjeB ce ,,0f0alyje” mo ciry>k06eHoj Iy>KHOC-
TH, a TOJHOCHTEJb I'yOW CBa IpaBa M3 OBoOra 3akoHa (WiI. 65. cT. 4).
Moryh je moBpartax ;r TpHUjalllibe CTamke TOJ MpEeTIocTaBKaMa u3 4.
103. go 108. 30YTL.2

5.6. Ilpeiuxogro nuitarse

AKo ce Meby cTpaHKaMa y IIOCTYIIKY 1IOjaBH CIIOP O YMH-CHALIAMA
OJ1 KOjHX OBHCH HEKO HMXOBO MPABO WM CIIOP O TOME IIOCTOJH JIX HEKO
NPaBo, HAJIEKHO NMPBOCTYIIAKCKO THjEIIO ,,MOKEe MPEKUHYTHU ITOCTYNaK
U YIYTUTH CTPaHKE fla MOKPEHY MapHHIY WM APYTU IOCTyNaK Mpen
HaJIJIEXXHUM THjenoM (ui. 73) — IpeTXofHo muTame.>S

5.7. IlpsociiiyilarbCKO HAGAEHCHO HiUjeso

IIpBocTynamcky IOCTymak BOAM HajjexHa ciayxoba ypepaa
IpKaBHE yIpaBe y XYIMaHUjU MpeMa MjecTy Ifjje ce Haja3d MMOBHHA
KOja je mpeaMeT AeHalMoHanu3auuje (forum rei sitae).

5.8. Ilpegmeiti gokasusarba y oCiyiuKy geHAUUOHAAUIAUL]e

Y mocTynky AeHanuOHANu3anuje YTBpbyjy ce YnmeHune IpaBHO
peJieBaHTHE 3a OJIyUHMBame O 3aXTjeBY 3a ACHALMOHAIM3aLyjy, O aK-
THUBHO] JIETUTUMAIIUjU TOIHOCUTE b 3axXTjeBa (Tj. O TOMe Jia I je OH
OBJIAIITEHUK IIpaBa Ha [€HAlMOHAIM3AIWjy), O NPABOBPEMEHOCTH
3axTjeBa, O MPeAMETY AeHalMOHaNN3alyje, O OCHOBAaHOCTHU 3axTjeBa 3a
PECTHTYLUjy WU HAKHA[y aKo je PEeCTHTYIHja IO 3aKOHY MCKIbyUeHa.

5.9. Pjewerse o genauuonaaudauuju

O 3axTjeBy 3a JAEHAIMOHANM3AIH]y OIIydyje pjeriemeM Haj-
JeXKHa CcIyXk0a ypena Jp>kKaBHe ylpaBe HAaKOH IPOBEJIEHOT MOCTYIKa Y
KOjeM ce pacrpaBjba O CBUM pEJICBAaHTHUM UHI-CHHI[AMA.

27 bopkosuh, U., ,,IIpaBuna...“, op. cit., crp. 122.

28 AKO opraH Koju BOAM IOCTyIIaK Haube Ha nuTame 0e3 Yhjer ce pjellaBarmba He
MOXKE PHjEIIUTH caMa CTBap, a TO MATakhe YAHHA CAMOCTAIIHY MIPaBHY IjeJINHY 32 4uje je
pjeleme HajIeskaH Cyl WIH ApYru opraH (IPeTXOAHO MHUTamke), OH MOXE y3 YBjeTe U3
OBOT' 3aKOHA CaM pPAacHpaBUTH TO MHUTamke, WIN IOCTYIaK NMPEKWHYTH JOK HaJICKHU
opral To nuTame He pujemd. O Mpekuay IMOCTyNKa JOHOCH ce 3aKJby4yaK IPOTUB Kojera
je momymTeHa moceGHa Xanba OCHM aKo je 3aKJbyJYaK JOHHO APYrOCTENeH! OpraH (Ui
144. ct. 1. 30YTI).

29 Bopkoswuh, U., ,,YnpaBHo npaBo®, op. cit., ctp. 411; Jepruh, Jb., lpamex, P.,
Yiipasru fiocillyilak ofwitiu u loceOHU U YIpasHu cilop, ecTo npepabeHo U HOIMyHheHO
n3name, CaBpeMeHa agMuHHCTpanyja, beorpap, c.a., crp, 127-131. Kp6ek, U., Yipasro
iipaso PHPJ, 11 xwura, CaBpeMeHa agMuHucTpanyja, bBeorpan, 1957, ctp. 256; Majcro-
posuh, B., Komeritiap 3axona o otiwitiem ylipasHom tiociiiyiixy, CaBpeMeHa aMIHIC-
Tpauuja, beorpan, 1957, y3 win. 144-148.
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ITpBocTymamCcKo pjeliemhe O AeHAMOHANN3AIjH CaP>KU MOJaT-
Ke O OBJIAIITEHWKY, O IMOBWHH, KOja je MpefMeT AeHaIloOHan3aImje,
O POKOBMMAa 3a HETrOBy NpoBeA0y W O TPOIIKOBAMA IOCTYIKa, Te
00Be3u HaKHajie TPOIIKOBA.

5.10. XKanaba tipoinius pjeuterba o geHAUUOHAAUIAUUU

[IpoTuB nmpBOCTYNamCKOT pjelieha O JeHAMOHANU3AMji MOKe
ce M3jaBUTH Xajba y poky ofi 15 maHa off JocTaBe pjelieHa KaluTeby
(un. 71). O xanbm opnyuyyje MuHHCTapcTBO mpaBocyba, ynpase u
JoKaiHe camoynpase PenyOmnuke XpBaTcke.

5.11. YiapasHnu ciiop

Jpyrocrynamcko pjeliemhe O JeHAMOHATM3AMjd MOXKe Ce MO-
6ujaTH TY:K60M y ympaBHOM cropy-U m3 pasjora NpONHMCAHHX 3aKo-
nom.3! Y ynpaBHOM crmopy MoXe ce TpaXHTH W NOBPAT ORY3ETHX
CTBapH, a W HaKHajla IITeTe KOja je TY>KUTEJby HaHEeCeHa U3BPIICHEM
pjemmema Koje ce ocnopasa wi. 11. 3YC-a.3?

5.12. Jlocitiasa iipasomohHOZ pjeuterva clupankama u
3EMDUUUHOKFUNCHOM CYJY

IIpBOCTYNamCKO THjETO JAOCTaB/ba pjellielkhe O JeHAIMOHAIN3Aa-
[UjH 3aMHTEPECHPAHUM CTPAHKAMa M HAJIJICKHOM 3EMIBUITHOK FbXKHOM
cyny y poky ox 30 mana off laHa Kajia je CTEKJIO CBOjCTBO IpaBOMOhHO-
CTH. 3eMIBUIIHOKILIDKHE CY/l IPOBOAM MPOMjEHE 3€MIbHIITHOKIHIKHOT
CTama MO CIyXKOeHO] my>kHOCTU (Wi. 72), maKje, HacynmpoT omheM Tpa-
BIWJIY 3eMJBbHUIIIHOKILMKHOT TpaBa, U 0e3 3axTjeBa CTpaHKe Koja je Mmo-
KpeHyJia MOCTynak. Pjenmeme 0 MpOMjeHH 3eMJBUIITHOKIBUKHOT CTamba
CY/l TOCTaBJba CTPaHKaMa, MOJIHOCUTEILY 3axTjeBa, [IpskaBHOM OfIBjeT-
HHUKY 4 0cOOM KOja je HOCHTEJb IpaBa Ha OJHOCHO] HEKPETHHUHHU.

5.13. 3axiujes 3a ogpebusarve iipuspemere mjepe 3abpare
pacuoaazarba

Ha mnpujepmor opnamTeHnka HpaBa AcHALUMOHANW3anuje (mpH-
jalrmer BIacHWKA), ON ofapeheHnM 3aKOHCKHM MpEeTHOCTaBKaMa, Cyj
MOXe OApPEANTH NPUBPEMEHY Mjepy 3abpaHe pacnoliiararba MMOBHHOM

30 Ymanak 1. 3akoHa o ynpaBHuM crnopoBuma, HH, 6p. 53/91, 9/92, 77/92 (name
y Tekcry: 3YC).

31 Ymanak 10. 3YC-a.

32 Kpbexk, U., ,,IIpaBo jyrocmaBeHcke jaBHe ympase“, op. cit., crp. 309-357.,
Mengenosuh, [I., ,,YupaBHo cyacTBo y XpBaTckoj“ (OPUIIOT 3a MOBHjeCHH TPErJien), V:
36opHuk ogayka Yiupasnoz cyga Peitybauke Xpsaiticke, 1977-2002, ctp. 1-35; Bopko-
Buh, U., ,,YnpaBHo npaBo*, op. cit., ctp. 449-492; Jepruh Jb., lllpamek, P., op. cit., cTp.
281-292.
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KOja je IpeMeT neHanuoHatn3anyje (Wi 74). Moryhrocr n3punama
NpUBPEMEHE Mjepe 3a0paHe pacroNararmka MPONICcaHa je 300r Tora IITo
je moHomewmeM 3aKoHa O HaKHA/U MpecTalia 3aKOHCKa 3abpaHa pacro-
Jarama HeKpeTHHHaMa Koje ¢y Omiie IPUCHITHO NPEeHUjeTe Y APYIITBEHO
BIIACHUINTBO.33 3aKOHCKE MPETIOCTABKE 3a H3PHUIAhE IPUBPEMEHE Mje-
pe 3abpaHe pacronarama jecy Aa TpHjallibid BIACHUK (OBIIAIITEHUK
mpaBa Ha JIeHAI[MOHAJN3aIH]jy) ,,yYNHN BjepOjaTHUM fia TIOCTOjU Omac-
HOCT OTybema IMOBHHE “ WJIN ,,[I0CTOjalbe IPYIHUX ONpaBAaHMX pasiiora,
CYKJIaIHO ofipef6ama moceGHor 3akoHa“ (wi. 74. cr. 1). ITopen Tora, y
poxky o 30 jaHa off MOJHOILICHA NPHUjeAIora, IpejIararelb Mopa goc-
TaBUTH JOKa3 Ja je NOJHHO IpPHjEfNOr 3a NOKPETambe MOCTYyNKa 3a
HaKHaJy Ofly3eTe MMOBHHE MpEeJ HAJUICKHUM THjesoM (wi. 74. cr. 2).

CMaTtpamMo fa OM OBJANITEHWK IpaBa Ha JcHANMOHAIW3ALUjY
(mpujammu BIACHUK) MOTao TPakKUTH W 3a0UIbeKOy IOTHOIICHA
3axTjeBa 3a J[eHallMoHAIu3aujy (PECTUTYIHU]Y) V 3eMIbHIITHAM KEbATamMa
(un. 39. 33K-a) kafja He O6M MOrao A0Ka3aTH MOCTOjale 3aKOHCKUX
IPETIOCTABKY 3a M3pHULAKE IPUBpPEMEHE Mjepe 3a0paHe pacrosarama.

5.14. 3axmwyuerve nazogbe

CrpaHke Koje Cyjjeilyjy y MOCTYNKY AeHalMOoHAIu3aIdje MOTy
npey HaJJIeKHUM MPBOCTYNAKCKUM THUJEJIOM, TIPEfl CyIOM WIIM jaBHUM
GMIbEXXHUKOM 3aK/bydnTH Harofoy (um. 8. u un .75. 3H-a).3*

5.15. Ilpasuno Heilnahara yipasHux dpucitiojbu

Y mocTynky feHalMoHanu3alyje ce He Iiahajy ympaBHe IpHc-
TOjOE HU 3a jeflaH MOJHEcaK HUTH 3a OWIIo KOjy paamy (4. 76).

5.16. Ykunyinie ogpegbe o UpeitixogHom HAG30py

Hosenupanum 3aKOHOM O HaKHau YKUHYTE Cy allCypHE OfpEa-
6e u3 wi. 70 (un. 6. 3WU 3H) koje cy oBnamhuBane MuHUCTapCTBO
mpaBocyba fa mpuje focTaBbama pjellekha MOTHOCUTEIbY 3axTjeBa Mo-
HUIITH TPBOCTYNAKHCKO pjelllehe W MpegMeT BpaTH Ha TIOHOBHU MOCTY-
TMaK IO CIY>KO0EHOj MYy>KHOCTU WJIIU MO MPHjeyIoTy Ap>KaBHOT IpaBoOpa-
nuresba. > Tako je MuHECTApCTBO npaBocyba yucTuHy Opsy4mBajo y
IPBOM CTYMHY 4YaK M IO BJIACTUTO] MOOYIM, a y APYrOM CTYHEY IO
>kanou crpanke. [TpBocTynamcKo p]emeH)e KOje HHje TOHUITIIO Mu-
HHCTAapCTBO MpaBocyba Hamazehw ja je 3aKOHWTO, MOTJIO je OWTH Ha-
MagHyTO 3KalOOM U Taja je O KajJ0u MPOTHUB pjelIeHa OJIyINBaIO UCTO
THjEJIO KOj€ je MPETXOJHO OLUjEHUNIO Jia je pjelIehe 3aKOHUTO.

33 Ynanak 6. 3akoHa 0 3a0paHU MpHjeHOCA.
34 Bopkosuh, U., ,,Ynpasao npaBo“, op. cit., ctp. 407.
35 bopkosuh, U., ,.IIpasuna...“, op. cit., crp. 122-123.
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*
Peter Simonetti

THE RULES OF DENATIONALISATION IN THE REPUBLIC OF
CROATIA

Summary

The restitution of the right to ownership of immovables that were
forcibly transferred to social ownership (after World War II in the Republic
of Croatia) has been reduced to the exception. The reasons for this are the
doctrine that seeks to protect acquired rights and, secondly, the broadly
accepted public interest of the Republic of Croatia and, above all, that all
such immovables (to which social enterprises had the right of management,
use or the right of disposal), in the meantime became the ownership of social
enterprises and, in the case of nationalised apartments, of their tenants.

The original owners (and their successors), in the case where restitu-
tion is excluded, are entitled to compensation in state bonds for the duration
of 20 years, starting from the year 2000, or, in shares or stakes in the
companies, of which the nationalised immovables have become the property,
or, in the state Privatization Fund. On the other hand, owners of apartments
are entitled to 25% of compensation in cash. This was the only case in which
at least a part of compensation was paid out in cash. The limit for the entire
amount compenstion was HRK3,700,000.00 (counter-value of
DEM1,000,000.00). There was an exception for immovables that were
transformed into the capital of socially-owned companies. In the case of
restitution, the original owner, generally, is not obliged to return the received
compensation for nationalised immovables, but, on the other hand, neither
does he have the right to seek compensation for their use or damages. On
the contrary, the hitherto user has the right to seek compensation of invested
resources and the right of lien till the repayment of this claim. Legal persons,
generally (except for religious communities), do not have the right to
denationalisation because they did not maintain continuity (1945-1991). If
the owner did not submit a request for the right to denationalisation within
the given deadline or, his request was rejected, the nationalised property
passes into the possession of the state if it has not become the property of
some other person. The following cannot be the subject of restitution: a)
developed construction land; b) immovables expropriated after March 22,
1978; ¢) movables except those that have cultural, artistic and historical
value, d) immovables for which foreigners cannot acquire the right to
ownership. The following cannot be the subject of denationalisation: a)
common land that villagers had the right to use (as well as similar commu-
nities); b) the property of persons who have the right to compensation from

* Dr. Peter Simonetti, Full Professor of University, Rijeka, Republic of Croatia.
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another state, under an inter-state agreement, except Croatian citizens, who
can prove that they have not received any compensation from another state.
The jurisdiction of the administrative organ in the procedure of denationali-
sation is controversial, given that it decides on the right of ownership, which
is guaranteed in the Constitution, so it should be protected by an independent
court.

Key words:  Denationalisation. — Restitution. — Compensation.

) ok
Peter Simonetti

LES REGLES DE LA DENATIONALISATION EN
REPUBLIQUE DE CROATIE

Résumé

La restitution de la propriété des immeubles qui étaient transférés par
force dans la propriété sociale entre 1941 et 1945 a été réduite a I'exception,
en raison de la doctrine des droits acquis, de l'intérét public congu tres
largement et encore davantage parce que I'état a accordé la possibilité aux
entreprises sociales qui avaient eu des droits de gestion, voire de disposition
sur les immeubles nationalisés, d'en devenir propriétaires.

Les occupants qui avaient eu un droit d'habitation sur les appartements
(proche de l'institution du droit au maintien dans les lieux) ont obtenu la
faculté d'acquérir la propriété a un prix modique.

Privés de restitution, les prétendants a la dénationalisation ont eu droit
au dédommagement sous forme d'obligations d'état, payables dans 20 ans a
partir de I'an 2.000 ou en actions des sociétés commerciales dans le patri-
moine desquelles se trouvent les immeubles dénationalisés, ou provenant du
Fonds d'état de privatisation. L'unique exception ou le dédommagement était
payable comptant et cela jusqu'a 25 % de son montant, se rapportait aux
appartements. Le plafond de dédommagement a été fixé a 3.700.000 kunas
(contre valeur d'un million de marks allemands).

L'ayant droit a la dénationalisation devait soumettre sa demande dans
les délais fixes prévus par la loi, sinon l'immeuble devenait la propriété de
I'Etat, si dans l'intervalle il n'avait pas été acquis par une tierce personne.
Ne peuvent faire 1'objet de restitution: a/ les terrains a batir sur lesquels on
a construit des immeubles, b/ les immeubles expropriés aprés le 22 mars
1978, ¢/ les meubles, sauf ceux ayant une valeur culturelle, artistique ou
historique, d/ les immeubles dont les étrangers ne peuvent acquérir la

* Dr. Peter Simonetti, professeur de I'Université, Rijeka, République de Croatie.
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propriété. Ne peuvent faire I'objet de la dénationalisation: a/ les immeubles
des membres des communautés terriennes, b/ le patrimoine des personnes
qui ont bénéficié d'un droit au dédommagement d'autres pays, a l'exception
des citoyens croates qui peuvent prouver n'avoir pas recu ce dédommage-
ment.

La compétence dans la procédure de la dénationalisation appartient a
un organe administratif, ce qui est douteux puisqu'il s'agit de trancher sur la
propriété, un droit garanti par la Constitution, ce qui logiquement devrait
mener a la compétence des tribunaux comme instances indépendantes.

Mots clés: Dénationalisation. — Restitution. — Dédommagement.

Peter Simonetti*

REGELN ZUR RESTITUTION IN DER REPUBLIK KROATIEN

Zusammenfassung

Die Restitution des Eigentumsrechts an Immobilien, welche 1941-
1945 gewaltsam in gesellschaftliches Eigentum iiberfiihrt worden waren,
wurde in der Republik Kroatien auf Ausnahmen reduziert. Dahinter standen
einerseits Zwecke des Schutzes von erworbenen Rechten, und andererseits
ein breit aufgefasstes offentliches Interesse, und in noch groflerem MaBle der
Umstand, dass die Verwaltungsrechte, Nutzungsrechte oder Verfligungs-
rechte von gesellschaftlichen Unternehmen zum Eigentum ihrer Rechts-
nachfolger, namentlich von Handelsgesellschaften geworden sind, und die
verstaatlichten Wohnungen zum Eigentum der Inhaber von Wohnrechten. Im
Falle des Ausschlusses einer Restitution steht den Berechtigten ein Ersatz in
Gestalt von Staatsanleihen zu, welche in einer Dauer von 20 Jahren begin-
nend vom Jahr 2000, beziehungsweise in Aktien oder Anteilen jener Gese-
llschaften, in deren Vermogen sich die beschlagnahmten Immobilien befin-
den, oder aber jenen des staatlichen Privatisierungsfonds zur Auszahlung
gebracht werden. Lediglich fiir Wohnungen werden 25% des Ersatzes in Geld
ausgezahlt. Der Ersatz fiir die beschlagnahmten Immobilien, mit Ausnahme
jener, die in die Kapitalumwandlung der gesellschaftlichen Unternehmen
eingebracht wurden, darf den Betrag von 3.700.000,00 KN nicht {ibersteigen
(Gegenwert von 1.000.000,00 DEM). Der Vorbesitzer ist im Falle einer
Restitution grundsétzlich nicht verpflichtet, das empfangene Entgelt fiir die
verstaatlichten Liegenschaften zuriickzuzahlen, doch er hat auch keinen
Anspruch, einen Ersatz aufgrund deren Nutzung oder Beschiddigung zu

* Prof. Peter Simonetti, Ordentlicher Professor an der Universitit in Rijeka, Republik
Kroatien.
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fordern. Im Gegenteil, der bisherige Nutzer hat Anspruch, eine Vergiitung
fiir die investierten Mittel zu fordern, und ihm steht auch ein Zuriickhal-
tungsrecht bis zur Auszahlung dieser Forderung zu. Juristische Personen,
praktisch mit Ausnahme von Religionsgemeinschaften, haben im Regelfall
keinen Restitutionsanspruch, da sie keine Kontinuitét ihrer Tatigkeit gewahrt
haben (1945-1991). Falls der Berechtigte innerhalb der Préklusivfrist keinen
Antrag eingebracht hat oder falls sein Antrag zuriickgewiesen wurde, geht
das beschlagnahmte Vermogen in das Eigentum des Staates {iber, soweit es
nicht zum Eigentum einer anderen Person geworden ist. Nicht Gegenstand
einer Restitution ist: der Ersatz fiir a) bebauten Baugrund; b) Liegenschaften,
die nach dem 22. Mérz 1978 enteignet wurden c) bewegliche Sachen, mit
Ausnahme jener, welche einen kulturellen, kiinstlerischen oder historischen
Wert haben, d) Liegenschaften, an denen Ausldnder kein Eigentumsrecht
erwerben konnen. Nicht Gegenstand der Riickgabe sind a) Liegenschaften
von Rechtsinhabern an Grundstiicks- und dhnlichen Gemeinschaften; b) das
Vermogen von Personen welche, aufgrund eines volkerrechtlichen Abkom-
mens, Anspruch auf Ersatz von einem anderen Staat haben, auBer kroatischen
Staatsbiirgern, die den Beweis erbringen, dass sie keinen Ersatz von einem
anderen Staat erhalten haben. Die Zustindigkeit der Verwaltungsbehorde
beim Verfahren der Riickgabe ist zweifelhaft; zumal {iber das Eigentumsrecht
zu entscheiden ist, welches mit der Verfassung garantiert ist, so dass dieses
nur durch ein unabhéngiges Gericht geschiitzt werden kann.

Schliisselbegriffe: Riickgabe. — Restitution. — Ersatz.
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