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This paper is concerned with the application of a property rights concept in the
process of protecting the environment, and inter-relates it with the other policy solutions.
Particular attention is devoted to private property rights and the Coasian theorem. The
paper also indicates three main types of legal protection of the environment by using
criminal, administrative and civil (tort) law instruments. Finally, the paper concludes
that property rights alone cannot provide the best protection to the environment, but
should be eclectically combined with other types of protection (pure legal protection,
regulation, use of financial and fiscal instruments, etc.)
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1. INTRODUCTION

Every economic activity influences the environment inducing some
changes.l Some of these impacts can be positive, while the majority produce
negative effects. To measure the extent to which emissions affect the
environment, society needs instruments, techniques, knowledge, etc. People
in medieval times were probably aware of the changes that mining, for
instance, imposed upon the environment, but they were not able to establish
proper causation, measure the emission, and thereby undertake necessary
counter-measures. Their general knowledge was not at the level that would
allow them to understand the phenomenon and respond adequately, as they

* Dr Zeljko Sevi¢, Principal Lecturer in Accounting and Finance, Head of the
Accounting and Finance Subject Group, The Business School, University of Greenwich,
London, England, UK.

1 ,,Every economic action has effects.“ (Cheung, 1970, p. 70)
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Kemko IHeBI/Ih*

ITPABO CBOJUHE, TPXNIIHHA TIOPEJAK’ U
BIIAJABWHA TIPABA Y 3AIITUTH
YOBEKOBE OKOJIMHE

Pag anaausupa tipumeny xonueilitia ilpasa céojuHe y iUpouecy 3auiiniuitie
uosekose oxkoauHe osedyjyhiu za ca gpyzum pewersuma. Ilocebna tiaxcra je oc-
sehena tipusaitinom ipasy ceojure u Koysosoj itieopemu. Pag wiakobe yiiyhyje na
pu OCHOBHA HULA UpasHe 3auitiuite nyiem UpumerHe KpusuiHux, agMuHuUciupa-
UBHUX U ZpabaHcKOUpasHux uHciipymenaitia. Konauno, pag sakmyuyje ga ipago
CBOjuHe He MOdce CAMOCIUAAHO 06e30eguiliu HajOObY 3AUIUUILY H06eK08e OKOAUHE,
6eh 6u 2a itipebano KOMOUHOBATIU ca gpyZuMm THUTOBUMA 3aitiuille (HuUciia UpasHa
awituitia, pezyaailiusa, kopuuiherbe QUHAHCUJCKUX U PUCKAAHUX UHCITIDYMeHATlA

u gpyzo).

Kimbyune peun:  [IIpaso ceojune. — Tpxucuwitie. — Baagasuna iipasa. - Yoeexosa
OKOAUHAQ.

1. YBOJ

CBaka €KOHOMCKAa aKTHBHOCT yTH4Y€ HA OKOJWMHY Npou3Bopehm
neke npomene.! Hekn of OBHX yTHI[aja MOTY GMTH TIO3MTHBHH, JOK
BehmHa Mmak mpowWs3BOM JOCTa HETAaTUBHUX eekara. Y Iuiby Mepema
CTeneHa [0 KOjer UMHCHje YyTHIy Ha OKPYXeme, APYIITBY Cy OTPEeOHU
WHCTPYMEHTH, TEXHMKE, 3Hamwe, UTA. Jbyau y cpeameM BEKY cy BEpO-

* Ip 2Kemko llleBuh, rmaBHE npegaBad 3a 06IacT pauyHOBOJICTBA U (PMHAHCH]a,
med KaTefipe 3a pauyyHOBOACTBO M ¢puHaHcuje IlocnoBHe MIKONEe YHUBEP3UTETA Y
T'punnuy (JIoHgoH).

#* AyTtop 3axBalbyje Mp JemeHu 3ekuh Ha TpEBOJy OPUTMHAIHOT TEKCTAa Ha
cpricky jesuk. ['ocnobuna 3ekuh je 6opasmina Ha YHuBep3uTeTy y I'puanuy Kao Cheve-
ning Fellow y nepuopny op centem6pa 2001. go ampumna 2002. roguse.

1 ’Cmaka ekoHOMcKa akiuja uma egekre’ (Cheung, 1970, ctp. 70).
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faced the problem of technical constraint. Nor could they make trade-offs
between economic activity and protection of the environment, because of the
low level of economic development.

Only with the appearance of a post-industrial society, after the Second
World War (when the World recovered from the losses suffered during the
war), were the social conditions for raising the question of environmental
protection achieved. Free people, liberal political regimes, modern democ-
racy, and the welfare state allowed mankind to consider social actions for
the protection and conservation of the environment. Government regulation
this century (even before the Second World War) took into consideration
some aspects of environmental protection, but real concern, in the form of
widespread social movements, only appeared in the 1960s and has continued
until the present day. The protection of the environment is at the top of the
agenda for every political party and there exists a world-wide network of
various organisations that are concerned with ecological issues and protection
of the environment.

In this paper we are interested in how the introduction of a property
rights concept can help to protect the environment. An efficient property
rights concept can exist only if there is a well-performing State which
guarantees these rights and provides law and order. In order to provide a
wide social setting for the establishment of property rights over (natural)
resources, different concepts of economic organisation will be considered.
The concept of property rights over natural resources in particular will be
analysed. Legislation, the production of law and the maintenance of an
efficient legal order, are regarded as prerequisites for the introduction of
property rights, while government regulation is regarded usually as an
alternative to the property rights concept. By testing a property rights solution
against regulation we will come to the conclusion of this paper. This paper
analyses only the economic consequences of an established property rights
system, and does not look at the efficiency of criminal law enforcement
nor punishment policy for minor offences. To some extent, the paper
interrelates the efficiency of the property rights system and criminal code
and the tort law protection of the environment. Being aware of the impor-
tance of environmental issues in transitional economies, the paper tackles
the issue of legal order vs. the legal system, that is the efficiency of the
implementation of set legal rules in a society, and differences between a
desired legal situation and the real situation achieved in a particular society.
We do not argue here that efficient property rights can entirely replace other
forms of legal protection, that is criminal law and tort law protection The
paper argues that the establishment of property rights can improve environ-
mental quality, only if accompanied with other, more classical means of
protection.
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BaTHO OWJIM YIO3HATHU ca IpOMEHaMa Koje je Babewme pyje, Ha npumep,
M3a3WBAJIO Y OKOJIMHH, aJIi OHM HUCY OWIHM CIOCOOHM Jja YCIIOCTaBe
ofiroBapajyhy y3pOdYHO-MOCIEIUYHY Be3y, Ja Mepe UMHUCHjy U fla y
CKJIaly ca THUMe Ipefy3My HEoNXofHe NpoTuBMepe. Hbuxoso ommire
3HaWke HHUje OMIO Ha [OBOJbHOM HHBOY Jla OM UM JO3BOIMJIO Aa Y
HOTIYHOCTH pa3yMmejy (PeHOMEH, U OArOBOpE afeKBaTHO HA IbETa, jep
Cy ce cyoumnm ca mpoOJIeMOM T3B. lleXHU4K0Z ozpaHuyersa (technical
constraint). Hutu cy mak, 360r HHCKOI CTelleHa €KOHOMCKOT pa3Boja,
MOTJIH J1a OfjTyye IITa je BasKHHUje: EKOHOMCKA aKTHBHOCT UM 3aIlTUTa
OKOJINHE.

JepuHO ca mojaBOM NMOCTHHAYCTPHUjCKOT APYIITBa, nmocie [Jpyror
CBETCKOI' para (Kajia ce CBET OIIOpaBHO Off ryOMTaka IpeTpIUbEHHUX
TOKOM pata), CTEeKJIU Cy ce APYLUITBEHU YCIOBHU 3a MOCTaBJbahe MUTAha
3amTuTe okojuHe. ClnoOOHM JbyH, TUOEPATHU MOJUTUYKU PEKUMU,
MOJIEpHA JIeMOKpaTHja | ApskaBa Omarocrama (Welfare State) mo3Boiba-
Balll Cy JbyAMMA Ja MOYHY pasMHUILbaTH O APYIITBEHHM akiyjama y
OUJbYy 3alITUTE U OYyBalka OKOJIMHE. JaBHI IIponurcCyu JOHECEHU Y OBOM
BeKy (4ak u mpe [Ipyror cBETCKOT paTa) y3elu Cy y pa3MaTpame HeKe
acreKkTe 3alllTUTe OKOJMHE, ald CTBapHa Opura y OOJHUKY LIMPOKO
pacIpocTpameHOT APYIITBEHOI IIOKpETa, MojaBmiIa ce TeK y IIe3fece-
TUM roguHaMa XX BeKa M HacTaBmja ce 10 AaHAllllber AaHa. 3amTuTa
OKOJIMHE je TpH BpPXy AHEBHOTA pefa CBake MOJMWTHYKE MapTuje, a
IIIPOM CBeTa IOCTOjU pa3rpaHaTa Mpeska pa3jMYuTHX OpraHu3anuja
KOje ce 6aBe MUTamkUMa €KOJIOTHje U 3alITUTOM OKOJIMHE.

Y oBOM pajly MH CMO 3alHTEPECOBAHHU [ja aHAIU3UPAMO NUTAE
KaKko yBObeme KOHIeNTa MpaBa CBOjIHE MOKe MOMohH fla ce OKOJIMHA
3amTuTd. EdrkacaH KOHIENT IpaBa CBOjUHE MOKE IOCTOjaTH caMo
aKko MOCTOjU U e(UKacHa U MEJOTBOpPHA ApxkaBa Koja rapaHTyje oBa
IpaBa U NPABHU NOpefak Koju (pbyHKIMOHHIIE. Y nuby ob6e30ebuBama
IIIPOKE APYIITBEHE OCHOBE 3a YBOheme mpaBa CBOjWHE Hafl MPUPOTHAM
pecypcuMa, Ouhe pa3MaTpaHu pa3jMYUTH KOHIENTH eKOHOMCKE Opra-
HHU3anuje. 3aKOHOJABCTBO, TIpaBJbEeke IpaBa W Ofip>KaBame edukac-
HOT NPaBHOT MOPETKa, HOCMAaTpaHM Cy Kao MPEAyCIOBH 3a MOCTOjamke
mpaBa CBOjUHE, JIOK CYy MOA3aKOHCKM INPOMUCH Hajuyelithe BubeHu Kao
asiliepHaiiuéa KOHLENTY NpaBa cBojuHe. Paj he TecTmpatu KoHuenTe
IpaBa CBOjHHE y OJHOCY Ha KOHIENT mpomnuca. Takobe, pay ananusupa
caMO €KOHOMCKE IIOCJIe[iulle YCIIOCTaBlbakha CUCTEMA IIpaBa CBOjUHE U
He mocMaTpa e(UKacHOCT MpUMEHe KPUBUYHOr (Ka3HEHOT) W TIpe-
KpIIajHOT TIpaBa y 3allITATH XUBOTHE OKOJWHE. [l0 M3BECHOT CTETeHa,
pajg moBe3yje e(hMKACHOCT CHCTeMa MpaBa CBOjHHE ca KPUBUYHUM 3aKO-
HOM (3aKOHMKOM) TpaBa HakHajie mrere. ViMajyhm y Bupy BaskHOCT
npoGsemMa YOBEKOBE CpEinHE y TPaH3UIMOHUM €KOHOMHjaMa, OBaj paj
noAupyje MUTama OfHoca mpaBHOT moperka (legal order) m mpaBHOT
cucreMa (legal system), OTHOCHO €(pbMKACHOCT MMIIEMEHTAIHje CKyIa
MpaBHUX MPaBWIA y jeTHOM APYIITBY U Pa3IUIUTOCTH u3Meby KesbeHe
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However, it should be noted that a full distinction must be made
between legal protection of property rights alone and the legal protection of
the environment. We will establish a necessary link between ex officio
protection of the environment and protection of the environment through
civil suites based on the violation of property rights. However, consider first
how the structure of an economy can predetermine the concept of environ-
mental protection.

2. ECONOMIC STRUCTURE AND
ENVIRONMENTAL PROTECTION CONCEPTS

Currently, it is possible to distinguish three main models of market
economies. The first is a social market economy which is applied in Western
Europe. The second model is a consumer directed economy typical for the
USA. Finally, the third type is an administratively guided economy, such as
in Japan (see: Ostry, 1990). Despite the slightly misleading name, ,,social
market economies“ are committed to the prevalence of market forces and
private property.

All these three concepts support the rule of law and private property
rights. However, as we already know, institutions matter (Pejovich, 1995).
They are the rules of the social game that is played within society, or in
other words, the constraints that shape human actions created by human
beings with the aim of doing so (Cf. North, 1990). They are also ,,the
underlying determinant of the long-run performance of economies® (North,
1990, p. 107). Institutions change over the course of time, and should support
wider social developments. Institutional innovations that reduce transaction
costs are a source of economic growth, as they facilitate wealth-enhancing
trade (North, 1990).

Although these three types generally support the concept of property
rights, it does not mean that they would equally embrace the establishment
of the property rights concept over natural resources. The crux of the matter
for the introduction of property rights over natural resources is the relative
importance and strength of the State. In a social market economy, the State
is very influential within society but is not directly engaged in ,,guiding® the
economy. The public sector is relatively strong, but private property domi-
nates the economic sphere. However, ,,public goods* (and often quasi-public
goods) are, as a rule, provided by the State (the Government in Anglo-Ameri-
can terminology). Since the State has a very important redistributive function,
it also widely uses the law as an instrument of social and economic policy.
As a consequence the State closely regulates the use of natural resources,
and licensing is almost an exclusive manner of allowing access to natural
resources. The use of natural resources is strictly stipulated in law, over

10
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MpaBHE cUTyalldje U OHE KOja O0jeKTHBHO IOCTOjH Y AATOM JIPYIITBY.
Mu oBfie He TBPAUMO Aa ehpuKACHO Hpaso C60juHe MOXKe y IOTIYHOCTU
3aMEHUTH Apyre OOJMKe NpaBHE 3alITHUTE, NpefiBubeHe Yy KPUBHYHOM
mpaBy W mpaBy HakHaje mreTe. CTOjUMO Ha CTAaHOBHMINTY fla CAMO
yBobeme mpaBa CBOjUHE MOKE YHANPEIWTH KBaJIUTET YOBEKOBE OKO-
JIMHE jelUHO aKo je mpaheHo U APYruM, KJIIACHYHUjUM MepaMa 3allTHUTe.

Mebytum, Tpeba HampaBUTH jacHY pas3iuky usMmeby ipasne
3allITHTE CaMOT TpaBa CBOJUHE per se, W TIPAaBHE 3aIITHTE OKOJMHE. MU
heMo ycrnocraBuTH HEONTXOIHY Be3y n3Meby ciyxkbene, ex officio 3amTu-
Te YOBEKOBE CpefUHe M 3alllTUTE OKOJIMHE IyTeM Mepa rpabaHcKo-
IpaBHE 3allTUTE, NPETeXHO Oa3upaHWX Ha IOBpPEAM MpaBa CBOjUHE.
Anu, pa3MOTPHEMO NPBO KAaKO €KOHOMCKA CTPYKTYpa MOKE YTHLATH Ha
n300p KOHIEINTa 3aIlTUTE YOBEKOBE OKOJIMHE.

2. EKOHOMCKA CTPYKTYPA M KOHUEIIT 3AIITUTE
YOBEKOBE OKOJIMHE

TpenyTHO je Moryhe pa3imKOBaTH TPH IJIaBHA MOJiesa TPKUIITHE
ekoHomuje. [IpBu Mopen je gpywiteero-wiprcuuina (social market eco-
nomy) €KOHOMHja Koja je 3acTymbeHa y 3amagHoj Espomu. JIpyru
Mojien je noimpowayxu ycmepasdana (consumer directed economy) eko-
HoMmyja TunuyHa 3a CAJl. U, koHauHo, Tpehu TUn je agmunucitipaitius-
Ho 8obena (administratively guided economy) eKOHOMHja, Kao OHa Y
Janany (BupeTu: Ostrey, 1990). M mopen momasno 30ymyjyher Ha3uBa,
"APYLITBEHO-TP>XKUIIIHE €KOHOMHje Cy 3aCHOBaHE Ha IMIMPOKOj JOMHHA-
LWjH TPXKHUIIHUX CHAara u NpUBaTHE CBOjUHE.

Csa Tpu KOHIIeNTa NOApa3yMeBajy BiIaflaBIHy IIpaBa U MOCTOjamke
(jacHO medmHMCaHOT) MpaBa MpUBaTHE cBOjuHE. MebyTum, Kao mTo ce
W 3Ha, HajBaxHHje cy ycranose’ (mcTutymmje) (Pejovich, 1995). Ome
Cy IpaBuja APYILITBEHE UIPe KOja ce OfBHja Y OKBHUPY jEAHOT APYIITBA,
WIH, APYTUM peduMa, OTpaHnue’ma Koja OONHKYjYy JbYACKE pajmbe Kpe-
MpaHe ynpaBo ca IubeM ja ce To u ypagu (ynop. North, 1990). One cy
Takobe ’OCHOBHA leTepMUHAHTA JYTOPOYHOT (PYHKIMOHKMCAHA NTPUBPE-
na’ (North, 1990, ctp. 107). YcraHoBe ce BPEMEHOM Memajy u Tpebano
6u na MOTNOMOTHY IIMPOKH JIPyIITBEHH pa3Boj. "Mucrurynuonanne
MHOBAIMje’ KOje yMakyjy TPaHCAKLHOHE TPOLIKOBE MPE/ICTaBIbajy H3-
BOp €KOHOMCKOT pacTa jep IOCIelyjy TProBUHy, a TproBuHa yBehasa
(npymrtBeno, Han.) GorarcTBo (North, 1990).

2 YcTaHOBE Yy CTPHKTHO HPAaBHOM CMHCIY pe4M y KOHTHHEHTATHOEBPOICKUM
IpaBHUM CHCTEMHMa U TpaJMlIMjaMa, Kao IITO je jyrOCIOBEHCKH (HAalOMEHa ayTopa y
BEP3UjU TEKCTa NMPUKA3aHOT Ha CPIICKOM jE3UKY).
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which the State provides control. Any breach of law, in most cases, will
trigger criminal prosecution.

In a consumer directed (or consumer-driven) economy, the role of the
State i.e. government theoretically is not very important. However, the USA
opted for the wide regulation of economic activity in some sectors. Despite
a wide wave of deregulation in the mid 1970s and 1980s, the American
economy is still over-regulated. Regulation, especially within the American
concept, consists of governmental actions to control the pricing, sale and
production decisions of firms taken in order to prevent private economic
agents from taking an inadequate account of public interests. However,
deregulation opened the possibility for the State to reconsider the reorgani-
sation of the property rights concept. In the field of environmental protection,
the creation of saleable pollution credits has been advanced in order to keep
pollution within a predetermined limit. It is argued that with such rights and
a market for their sale, firms would find it costly to pollute. Hence, it could
be concluded that the political withdrawal of the State from the regulatory
field opens a possibility for the establishment of property rights. Certainly,
some amount of regulation must remain in force.

Finally, consider an administratively-guided economy. In this concept
the State has the most important role in the process of economic development.
Although privately owned, firms rely on large-scale support from the State,
and the bureaucratic apparatus is de facto a very important factor in social
life. The most important regulatory norms are not stipulated by law, but by
the by-laws or other related acts brought by the Ministries and other
governmental organisations. In this fairly straight-forward concept, it is
almost impossible to envisage the establishment of property rights as a means
of environmental protection, due to the excessive social power of the State.
Countries that apply this concept will rather opt for a classical old-fashion
regulatory approach, with a central position kept for the governmental
organisations. In the administratively guided economy, property rights on
wildlife and objects of environmental interest are not widely practised.
Usually, the government closely monitors the use of natural resources and
owns the most important wildlife habitats in the country, incorporating
national parks. In this domain, Japan, as the main representative of this group
of economies, was clearly influenced by the Americans who were occupiers
of Japan for a number of years. The American influence is clearly seen in
Japan, at least in the domain of environment law, and environmental protection.

As can be seen, depending on the type of economy and the role of
government in it, the legislator will opt for different solutions in order to
protect the environment. While it is more likely that ,,social market® and
,,administratively-guided” economies would apply only a regulatory ap-
proach, consumer-directed economies would prefer to establish an additional

12
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Haxko cBa Tpu Tuma reHepaiHO MOAp3KaBajy KOHIENT MpaBa CBO-
juHe, TO He 3Ha4M Aa he OHM MofjeqHAKO IPUXBATUTH U YBObewme IpaBa
CBOjUHE Haj NPHUPOAHUM pecypcuma. PenaTuBHa cHara fpXase je Haj-
OuTHUja KO yBObemwa IpaBa CBOjUHE Haj HMPHPOJHHUM pecypcuma. Y
APYLITBEHO-TP>XKUIIHO] EKOHOMHjU [p>KaBa je BeoMa YTHL@AjHA Y ApY-
LITBY, alli HUje AUPEKTHO aHra>koBaHa y 'Bobewy eKOHOMHje. JaBHHU
CEKTOp je pelaTHBHO jak, ajd TNpHUBAaTHA CBOjUHA jaCHO JOMHMHHpA
eKOHOMCKOM cepom. MebyTtum, ’jasna gobpa’ (u 4ecTo keasujasHa
nobpa) obe36ebena cy mo mpaBwiy of cTpaHe Ap:KaBe (‘Biage’ y aH-
TJI0-CAaKCOHCKO] MpaBHOj TepMmuHOonoruju). Kako pmpkaBa mma Beoma
3HAYAjHY peguciupubyiliueHy ¢yHKuujy, oHa Takobe MUPOKO KOPHUCTU
TO IIpaBO Kao MHCTPYMEHT ApPYIUTBEHE U €KOHOMcKe mnonutuke. IToc-
Jefulla TOra je fa Ap:KaBa YCKO peryinuile kopulthewme IpUPORHUX
pecypca U gos3eo.e cy TOTOBO jeUHM HAauuH Jla ce AoOuje MpHUCTyI
npupogHuM pecypcuma. Kopuithewme npupogHux pecypea je CTpUKTHO
onpebeHo 3aK0HOM, Hajl YUjuM copoBobemeM ApxkaBa 00e30ebyje KoH-
Tpony. CBakoO KpIIeHE 3aKOHA WM OIJIYIIEHhEe O 3aKOH y BehuHu
cnydajeBa he MHUIMpPATH KPUBUYHO TOHEH-E.

¥ morpomauku ycMepaBaHoj (MM MOTPOIIAaYKy BOhEeHO)) eKOHO-
MHUju yJora ApxKaBe, IPYI'MM peuuMa BIlafie, TEOPETCKH HHje BeoMma
BaxkHa. MebytuMm, CAJ] cy nzabpaie MUPOKO perynucame eKOHOMCKE
aKTUBHOCTH y HEKHUM CEKTOpHMMa NpUBpefie. YPKOC HIMPOKOM Tajacy
peperynanuje cpeguHoM 1970-ux u 1980-ux, aMepuuka eKOHOMHja je
jom yBek mpe-perynucana (over-regulated), moceGHO y OKBUpPY ame-
PUYKOT KOHIIENTA, X CACTOjH ce Off BIaINHUX Mepa ca I[IIbeM KOHTpOJIe
LIEHOBHUX, NIPOJIQjHUX W NIPOM3BOAHUX OJIyKa, y HaMepH ja ce Npeny-
opeau fAa ipueailiHi €KOHOMCKM areHTH 3aHeMape jaBHE HHTepece.
MebyTtumMm, geperymnanuja je OTBOpuiia MOIYhHOCT 3a Ap>KaBy Jla HOHOBO
Pa3MOTpH peopraHu3alyjy KOHIeNTa npasa cBojune. Ha mospy 3amrure
YOBEKOBE OKOJIMHE, IIPOJiaja KBOTA IIpaBa 3arabuBama goOcCeria je HUBO
KOju Moxke f1a 00e30eau oapxkame 3arahema y npeBubeHuM OKBUpUMA.
TBpau ce fma cy, ca yBobewmeM TakBUX MpaBa M HBHXOBUM TPKUIITEM,
¢pupme cxBatmiie fa je 3arabuBame ckymo. [Jakite, MOXKeMO 3aKJbyIuTH
la MOJHUTHYKO IOBJAaderme JpxKaBe U3 PErylaTOpHOr Iojba OTBapa
MoryhHOCT 3a ycnocraBibame npaBa cBojuHe. CBakako, NPOIHCH Y
onpebeHoM 06MMy MOpajy OcTaTd Ha CHa3U.

KonauyHo, pa3aMOTpUMO aJMIHHCTPATHBHO BOHEeHy eKOHOMHU]Y. Y
OBOM KOHIIETITY Ap:>KaBa MMa HajBaskKHHU]Y YJIOTY y MPOLECy €EKOHOMCKOT
pa3Boja. Mako cy y mpuBaTHOM BJIACHHILTBY, (pMpMe ce ociamajy Ha
jaky TOJIPIIIKY IpsKaBe U Oupokpaiticku ailapail je de facto BeoMa BaskKaH
¢pakTop y ApymTBeHOM KMBOTY. HajBaxkHuje peryaaTopHe HOpME HUCY
[IpomnucaHe 3aKOHOM Beh moj3aKoHCKUM NponyucuMa WK APYTUM pelle-
BaHTHUM aKTUMa JOHECEHUM O] CTpaHE€ MHUHHUCTapCTaBa WJIN JPYTrux
BIIAAMHUX OpraHu3alyja. Y OBOM MONPWINYHO je[THOCTAaBHOM KOHIENTY
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market — the market for property rights over natural resources. In the former
two cases, the introduction of a property rights concept over natural resources
would not be a straightforward process. The social market and administra-
tively guided economies need to introduce fairly large institutional changes
prior to the introduction of a full property rights concept. Initially, however,
regulation might prevail while the property rights are gradually introduced.
The explicit legal rule of compulsory nature will remain, for the foreseeable
future, as the main instrument of environmental protection. But there is an
opportunity to introduce property rights on a smaller scale.

Consider now from a comparative perspective the protection of wild-
life. At this point the difference emerge between countries following various
forms of organisation. Often some scholars object to the very idea of
establishing property rights over wildlife, as by its very nature it is fleeting.
But wildlife can also be regarded as one of several attributes of the land. If
so, a particular wildlife habitat can be an entity in itself, supporting or
excluding other uses of a particular piece of land. Consequently, if transaction
costs are zero (nil), each aspect of land would be optimally exploited and
consequently, according to Coase (Coase, 1960), the ownership pattern would
in fact be irrelevant. As the transaction costs are positive in any existing
economy in the World today, the ownership matters. If an individual person
is an owner of property rights over a piece of land which hosts the particular
habitat, he or she is in any case expected to act as a rational economic agent,
maximising their benefits and minimising their losses. Therefore, some other
use of a piece of land is expected that may harm the existing habitat.
Therefore, the government can undertake some activities to enhance the value
of such wildlife and it would appear that it does so. However, in different
countries different approaches to wildlife protection and preservation are
applied. In the United States, the current legal doctrine supports the govern-
ment regulation of wildlife, along with state and federal government owner-
ship over habitat. Some private individuals have ownership rights over
wildlife, but in those cases the exercise of their rights is closely regulated
by the government. Canada adopts a similar approach (regulation with wide
government ownership), while in the UK (especially in England) due to the
long tradition of large farms, property rights are mostly allocated to private
individuals. Consequently, there is also the lack of this kind of environmental
regulation, as the regulatory approach is mainly an American 'invention'.

In contrast, in the USA and Canada, it is generally believed that the
government protects the environment, including wildlife, through imposing
strict regulation, and practising property rights over wildlife. The govern-

2 In western society where there is a priori political support for market-like processes,
the social and economic processes and outcomes of that framework are thought to be, for the
most part beyond the question“. (Bromley, 1989, p. 221)
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rOTOBO je HeMoryhe 3aMuciuTé yBobemwe IpaBa CBOjUHE KaO CpPEfCTBa
3allITUTE OKOJMHE, yCle ImpeTepaHe ApylmTBeHe Mohm apxase. [Ip-
KaBe KOje MpUMEHYjy OBaj KOHIENT pafguje he m3abpaTu KIIACHYHU
CTapOMOJIHM pETYyJaTHBHU HPHUCTYI ca LEHTPAIHOM MO3UILUjOM 3ajp-
’KaHOM 3a BJIQJJUHE OpraHu3anyje. Y aJMUHUCTPATHBHO BOHEHO] €Ko-
HOMWMjU IIpaBa CBOjUHE HaJ IPHUPOAOM U OOjeKTHUMa Of UHTepeca 3a
YOBEKOBY CpPEANHy HUCY IIMPOKO pacnpocTpameHa. Hajuemnthe, Bnapa
YBPCTO KOHTPOJIMIIE YyNOTpeOy NMPHUPOAHMX pecypca M IMocedyje Haj-
BaXKHUje OWJbHE U >KMBOTUICKE XaOuTaTe y 3eMJbH, YKbYdyjyhu u
HallMOHAJIHE NapKoBe. Y OBOM CMHUCIY JallaH je, Kao IJIaBHU NPEICTaB-
HUK OBE I'pyle €KOHOMHja, OMO MOJ yTHUllajeM AMepuKaHala KOju Cy
Omnm okymaTopu Jamana my>Ky HW3 TOIWHA. AMEPUUYKHU YTUIA] CE jaCHO
BuAM y JanaHy, Oap y o0nacTy IpaBa U 3alliTUTE OKpPYXKema.

Kako MoxkeMo BUfIeTH, Y 3aBUCHOCTH O THIIA €EKOHOMU]jE U yJIoTe
BIIafle YV H0j, 3aKOHOMaBal he m3abpatu pa3audyuTe CONyIHje Y IUbY
3allITHTe YOBEKOBe OKosmHe. [IoK je Buile BepoBaTHO Aa he fpyimiTBe-
HO-TPKMIIIHE ¥ a]MUHUCTPATHBHO BobeHe eKOHOMUje IPUMEHUTH jegul-
Ho (MM TPEOMMHAHTHO) PETYJIaTOPHM NPHUCTYI, NOTPOIIAYKU yCMe-
peHe ekoHOoMHUje he mpedepupaT ga ycrnocraBe AOAATHO TPKUINTE —
TPIKHUIITE 3a TIpaBa CBOjUHe Hajl IPUPOHUM pecypcuma.’ Y mocnenmba
IBa ciydaja, yBobemwe KOHIENTa MpaBa CBOjUHE HaJl IPUPOJHUM pecyp-
cuMa He 6m O6MO jeHOCTaBaH Ipolec. [pylITBEeHO-TPXKUIIHE U aMu-
HUCTPaTUBHO BobeHe ekoHOMHje Tpeba Aa CIpOBeAy BEIUKE WHCTHUTY-
[UOHAJIHE TIPOMEHe Npe YBOobherma IeTOBUTOT KOHIIETITA paBa CBOjUHE.
WMuaunujanyHo, MebyTumM, perynanuja Moxe MpeoBJafaTH JOK ce IpaBa
CBOjuHe IocTeneHo yBope. KommyicuBHO-paBHe HOpMe ocrahe jorn
HEKO BpeMe Kao TIJIaBHU HHCTPYMEHT 3alITHTE YOBEKOBE OKOJIMHE.
Anu, IOCTOjU IIAaHCa fa ce YBEAy IpaBa CBOJUHE Y MameM O0uMy.

PasmoTpuMo capja, ca KOMIApaTHBHOI CTAaHOBUINTA, 3aIlITUTY
AUBJbET OUIBHOT U XXUBOTUICKOT cBeTa. OBJie ce pa3iuKa jaBiba u3Meby
3eMajba 300r pasian4uTHX (popMmm opraHmusanyje. Yecto ce aHaIUTH-
Yapu MPOTHUBE CaMoj ujeju yBobema mpaBa CBOjUHE HAJ IPUPOJOM jep
MUCIIE Jia jeé TO y CYIITHHU HEOAp>KHBO. AN NpHUpPofia Takobe Moxke
ONTH TOcMaTpaHa Kao jeflaH Off HEKOJIMKO aTpuOyTa 3emibuinTa. AKO
je Tako, opeheHO MPHUPOIHO CTAHUIITE MOXe OWUTH EHTUTET 3a cebe,
EHTHUTET KOju OoMOoryhaBa mium UCKJbyuyje Apyre ymorpebe oppebeHor
mena 3emipuiiTa. Kao mocmepguna, ako cy TpaHCAKLMOHU TPOLIKOBU
Hyna (nil), cBaKM acmekT 3eMJbUIITa OMO OM ONTUMAIHO MCKOpUITheH
u nocnepuyHo Tome, npeMa Koysy (Coase, 1960), BnacHnuku 06auK 61
y cTBapu Omo HeBaxkaH. Kako cy TpaHCakIMOHM TpPOIIKOBH JAaHac

3 'Y 3amajjHOM JpYIITBY NOCTOJU a priori TIOMUTHYKA IOAPIIKA 33 TPXKUIIHO
OpUjEeHTHCAHE TIpOlece; 3a APYIITBEHE M €KOHOMCKE Mpollece U pe3ylTaTe TaKBOT
OKBHpa CMaTpa Ce ia Cy W3BaH CBake CyMmbe (TPUXBAT/BMBH — NMPUM. TIpeB.). (Bromley,
1989, crp. 221)
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ments attempt to maximise the value of wildlife, and this is the main reason
for the government intervention in this field. Interestingly, although English
law is the basis of American and Canadian law, their environmental law
diverge considerably therefrom. North Americans closely follow an idea that
the purpose of regulation is to maximise the value of wildlife, and therefore
private ownership must comply with regulations, and consequently can be
granted to individuals or interest groups. One of the points of difference is
the size of the average farm in North America (the USA and Canada) and
England. Some hundred years ago, the mean farm size in the UK was 390
acres, while it was only 134 acres in the USA. In Canada, the private
landholdings are even smaller and more scattered (Lueck, 1989, pp. 316-
317). 1t is fairly difficult to say whether the property rights concept combined
with strict government regulation can really support the protection of wildlife.
If law enforcement is efficient, and meets all modern criteria, positive results
may be expected. Therefore, the property rights concept must have as a
prerequisite the organised state, the rule of law, and transparent public
policy.

3. PROPERTY RIGHTS, LAW AND ORDER,
REGULATION AND PUBLIC POLICY

There are a couple of institutions which are known under the same
name in legal and economic literature, but whose contents vary from disci-
pline to discipline. Lawyers usually perceive property rights in a classical
ancient Roman manner (usus, fructus and abusus), while the economist sees
property rights rather as a factor of production, an institutional arrangement
under which one economic agent can utilise certain objects or rights. Con-
sequently, although both speak about the same thing, their perspectives differ.
Consider first the legal approach to property rights.

There is nothing more one can say about a thing than ,,It is mine®.
The possessive pronoun ,,mine* fully explains the status of the thing. The
person who owns the thing can use it, acquire the yield that it generates, or
even destroy the thing. Usually, it is said that there are no limits in disposing
with the thing one owns. However, it is not particularly true. Within the
classical Roman concept of property it was true, ownership had no limits.>
But, in the modern world, ownership also has a social function (see: Duguit,
1920). Namely, the property cannot be used against desired social ends.
Every member of society must be prepared to respect the needs and rights
of others, not imposing additional burdens upon them. However, as we have

3 Ownership is the right to possess, to use, to manage, to benefit, to be secure and
to alienate. (Bromley, 1989)
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MO3UTUBHU Y CBaKOj MOCTOjehoj EKOHOMUjU y CBETY, BakKHO je U Bilac-
HUIITBO. AKO je oapebeHa ocoba BlIacHUK IpaBa CBOjUHE HaJ AEJIOM
3eMJbe KOjH TOCTH OfipeheHO CTaHWIITE, Off Hera Wi Bbe Ce Y CBAKOM
clly4yajy O4eKyje fla pearyje Kao palMOHaJIHU €KOHOMCKU areHT, Mak-
cuMm3mpajyhu cBoje KopucTu W MUHNMU3npajyhu cBoje Tpomkose. He-
KU [APYrd HayuH Kopulllhewa 3eMJbe MOXKE HayguTH xaduraTy. 300r
TOra BIIaJla MOXe TPeAy3eTH HeKe aKTHBHOCTH KakKo OW ojavaia Bpef-
HOCTU TakKBOI fiejla npupope u nmpumehyje ce ga oHa Tako W pajw.
MebyTuMm, y pa3nnauTuM 3eMibaMa PUMEHY]y ce pa3InduTd MPUCTYIN
3allITUTE W OUyBakha IUBIHLET OUIHHOT U KUBOTHHLCKOT cBeTa. Y Cjenn-
weHuM JIpskaBama, MoJiepHa MpaBHA TOKTPHHA IOJIpKaBa BIAJUHY pe-
TyJaTHBY O MPHUPOIHOM CBETY, YIOPENO ca BIACHUIITBOM MPSKaBHUX
BIIafla u (pemepaHe Biame Haj xaburtaTtoM. Heka dpm3muka numa uMajy
BIIACHUIIITBO HAJI IEJIOM MPHUPOJIe, alli Y THM CIIydajeBUMa CIpoBOheme
IUXOBHX IIpaBa je YCKO peryjucaHo of cTpaHe Biage. Kanama yBomm
CIIMYaH MpHUCTYN (peryianuje ca IUPOKHUM BIIACHHUIITBOM BIajie), OK
y Benukoj Bpuranuju (mocebno y EHrneckoj), ycnen ayre Tpagunuje
BEJIMKMX Ta3JMHCTaBa, IpaBa CBOjuHE cy BehmM penom pacnopebena
¢puznuknm mumuma. Kao mocnennna ce takobe jaBba HeZoOCTaTakK OBE
BpCTE NIPONKCAa O YOBEKOBOM OKPYXKEHY jep je peryjJaTOpHH MPHUCTYI
BehuM feioM amMepuuku ‘M3ym’ .

Cynpotno Tome, y CAJl u Kanagu, ce reHepaqHo cmaTpa Ja
BJlafia IITUTH OKOJIUHY, YKIbYUyjyhy U AUBIGM OUJBHU U KUBOTUHCKU
CBET, IIyTeM yBObEHa CTPUKTHE PETyjaTUBE U YCIOCTaBibajyhu mpaBo
CBOjuHe Haj HpupofoM. Biasme HacToje ga MaKCUMHU3UPA])y BPEJHOCT
MPHUPOJIe U TO je IJIaBHU pa3jior MHTEPBEHIWje Biajieé Ha OBOM IIOJbY.
VHTepecaHTHO je Aa MaKO aMepudKO U KaHAJCKO IpaBO NOTUYY Of
CHIJIECKOT, IBbUX0Ba MpaBa O YOBEKOBOj OKOJIMHHU c€ YMHOI'OME pas3ilu-
Kyjy. CeBepHOaAMepUKaHIN OJIUCKO MpaTe UAEjy a je CYIITHHA MpoIuca
fa MaKCUMM3HMpa BPEJHOCT NPHUPOJE M, CTOra, NPUBATHO BIIACHUILTBO
MOpa a ce OCTBapyje y CKJIafy ca MpaBHUM NPONHCHMA, M KaO TaKBO
MOXe OWTH [OAesheHO MOjeIMHINMAa W WHTEPECHUM TrpyrnamMa. JemHa
O] Tavyaka pasiUKe jecTe BeJW4YMHAa HpoceqyHor nocepa y CeBepHO]
Amepunn (CAJl m Kanama) m Enrneckoj. IIpe HEKOJIMKO CTOTHHA
rOfiHa, OCHOBHA BeJnYmHa mocefa y Bemmkoj Bpuranmjn 6mma je 390
apu, ok je y CA]l m3Hocmma camo 134 apa. Y Kanapmu, mpuBaTHH
nocefn cy 4ak jomr mMawn um pasybenmju (Lueck, 1989, ctp. 316-7).
ITonpunu4Ho je Temko pehu fa au KOHLENT IIpaBa CBOjuHE Y KOMOHU-
HaIMjU ca CTPUKTHOM PEryJIaTHBOM BIIajie MOXKE YONIITE MOAPXKATH U
3alITUTUTH IpUPOAY. AKO je IpUMeHa IpaBa e(UKacHa U y CKJIafy ca
CBIM MOJIEPHAM KPHUTEPHjYMHMa, MOTY C€ OYEKHBATH IO3UTHUBHU pe-
3yNTaTH. 3aTO KOHLENT IpaBa CBOjUHE MOpa MMaTé Kao IPEAycioB
OpraHM30BaHy JIpXaBy, BJaJaBUHy INpaBa W TPaHCHApPEHTHO Bobeme
jaBHUX mocJyioBa (transparent public policy).
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seen, any kind of economic (and wider, social) activity imposes some
influence on others. This influence can be either positive or negative.

Usually, one cannot charge others for the positive externality, but if
the negative externality occurs the owner may be liable to cover the damage,
if he does not have a full property right. A situation of some confusion now
arises. The owner (property rights holder) will not be liable for damages if
he/she holds property rights. How can this be possible when the owner
already has property rights? This is the point of distinction between a legal
and economic concept of property rights. Lawyers and legal scholars see
property rights as a social institution established by law, in which a person
has socially recognised power over the object of property rights. Legal theory,
especially after the Constitution of the Weimar republic and the theory of
property rights as a social function, limits the extent to which property rights
can be used and prohibits the misuse of property rights. No one can use its
rights to affect and to limit the rights of others. The thing or right which is
the subject of property rights must be used according to social standard, and
an owner in the process of use must not affect the rights of others. If he or
she affects the rights of others in exercising their rights, they can be made
liable and asked to cover the damage made to another person. Therefore, the
question emerges as to whether today's property rights are still 'absolute
rights'. It is a certainty, that they are absolute rights only in theory, while in
practice there are many limitations imposed by the modern State, which
limits the extent to which an owner can exercise their rights.

In terms of economics, property rights are seen as the ability to use
resources. Starting with Coase (Coase, 1960), property rights are seen by
economists as a factor of production.4 Property rights are a set of relation-
ships amongst people that define their opportunities, their exposure to the
acts of others, their privileges and their responsibilities (Schmid, 1987;
Bromley, 1989). Similar to lawyers, economists regard rights as a relationship
among individuals rather than the relationship between an individual and a
resource. The economists, mainly concerned with economic efficiency, be-
lieve that the establishment of property rights increases economic efficiency.
Whether it is really the case or not, is difficult to tell. The general belief is
that private property is, by definition, more efficient.

4 The above-mentioned Coase paper (Coase, 1960) had established assumptions which
later were labelled as the Coase theorem. The theorem states that in a world of zero transaction
costs, any initial definition of rights will lead to an efficient outcome. It is important not
because we live in such a world, but because it shows us a different way of looking at a large
range of problems, these resulting from the transaction costs that prevent the parties affected
from bargaining their way to an efficient outcome. The Coase theorem addresses the question
as to which bundling of rights would lead, under various circumstances, to an efficient outcome,
and if a particular initial bundling of rights leads to an inefficient outcome, how easy will it
be for the parties to negotiate a change with the party who has a greater value for one of the
rights in a bundle purchasing it from its initial owner (Sevi¢, 2000).
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3. IIPABO CBOJUHE, ITPABO " HOPEHAK
PETYJATUBA U JABHU ITOCIOBU”

ITocToju HEKOIUKO MHCTUTYLIM]jA KOje Cy Y MPAaBHO] U €KOHOMCKO]
JTUTEpaTypHu MO3HATE IMOJ WCTUM MMEHOM alli YHju KOHTEKCT Bapupa
OJ] IMCUMIUTAHE 0 AucuuiuinHe. [IpaBHUIM OOMYHO MOCMATpajy MpaBo
CBOJUHE y KIIACHIHOM, CTAPOPHMCKOM MAaHHDY (usus, fructus v abusus),
JIOK eKOHOMHCTH MPAaBO CBOJUHE BHJE NpE Kao MPOM3BOAHH (akToOp,
Kao WHCTUTYIMOHAIHM apaH:XXMaH MOJ] KOjUM jelaH €eKOHOMCKHM areHT
MOXe KopucTuTu ofpebene objekre mnm npasa. Kao nocnennia, nako
00e rpyme ropope o UCTOj CTBapH, HBUXOBE NEPCIEKTUBE Ce PA3NIUKY]y.
PasmoTpruMo npBO mpaBHYU NPUCTYI IPaBy CBOjHUHE.

He nocToju HuIITa BAIIE IITO YOBEK MOXe pehu 0 cTBapm HEro:
"To je moje’. Ilpuceojua 3ameruua 'Moje’ y TOTHYHOCTH OOjalImaBa
cratyc crBapu. Ocoba Koja Imocefyje cTBap MOXe jeé KOPUCTHUTH, NPUC-
Bajajyhm mpuWHOC KOju Ta cTBap TeHEPHIIe, WIIH je YaK MOKE YHUIIITUTH.
OO6u4HO ce Kaxke ia He MOCTOje JIMMUTH Hafl paclolaralkeM A0 YHHILTe-
Bba CTBapu KOjy HeKo mocedyje. MebyTtum, To Huje 6all npaBa UCTUHA.
Y OKBHpY KIIACHYHOT PUMCKOT KOHIIENITA CBOjUHE OWJIO je MCTUHA, HaJ
BIACHUINTBOM HHCY IOCTOjaNle TpaHuIe. AIM, y MOJEPHOM CBETy,
BJIACHUIITBO TakKObe MMa W gpywitiseny ¢pyukuujy (BupgeTn: Duguit,
1920). Haume, cBOjuHa He MOXKe OWTH KOpuITheHa MPOTUB XKeJbEHUX
APYLITBEHUX IMibeBa. CBakKM WiIaH ApYIITBA MOpa OWUTH CHpeMaH Ja
MOIITYje moTpebe U mpaBa APYrux, He cTBapajyhu UM JofaTHE TPOIIKO-
Be. MebyTnm, Kao mTo cMO BujenH, CBaka BpCTa €KOHOMCKE (M IIHpe,
ApPYUITBEHE) aKTUBHOCTH yTH4Ye Ha okonmHy. OBaj yTHIaj MoXe OUTH
Kako no3utuBaH Tako u HeratuBaH (lllesuh, 2003).

Hajueuthe ce npyru He Mory HamahuBaTH 3a HO3UTUBHE €KCTEP-
Hallmje Koje yXKWBajy, ald aKo Ce HeraTUBHE eKCTepHaluje IMojase,
BJIACHUKY MOX€e OUTH HAJIOKEHO f1a TIOKpHje IITETy, YKOINKO OH HeMa
myHO #épaso csojure. Ty HacTaje ofpebeHa KoH(py3Ha curyanuja. Biac-
HUK (MMajaln mpaBa cBojuHe) Hehe OMTH My>KaH 1a HAJOKHAMU IITETY
ako OH/OHa yKMBa NpaBHO IpaBo cBojuHe. Kako je To moryhe kama
BiacHUK Beh mMa mpaBo cBojunae? [IpaBHUIM M IpaBHU HAyYHUIM BHUJE
MPaBO CBOjWHE KAO APYIITBEHY WHCTHUTYIN]Y YCIIOCTABIbEHY IPABOM, Y
K0joj ocoba uMa APYIITBEHO NMPENO3HAT/bUBY MOh Hajy 00jeKTOM IpaBa
cBojuHe. [IpaBHa Teopuja, moceOHO HAKOH KOHCTUTYyHcama BajMapcke
pemny0iuKe, M TeopHja MpaBa CBOjUHE Kao APYIITBeHe (PyHKIHje, Orpa-
HUYaBajy CTENEeH [0 KOjer MpaBO CBOjHHE MOXe OWTH KOpHITheHO, 1
3abpamyjy 3nmoynorpeOy mpaBa cBojuHe. HUKO He MOXe KOPHUCTUTH

4 Public policy.
5 BiacHMINTBO je MpaBO J1a ce MOCeNyje, KOPHUCTH, yIpaBiba, OOTaTh, OUYyBa U
otybu (Bromley, 1989).
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Interestingly, the failure of the socialist experiment contributed to a
further strengthening of this belief. In a full market economy, state property
(public ownership) can sometimes be efficient, albeit rarely. There are many
obstacles against the ,,public provision of goods and services“. Public
enterprises, due to their close connection with the government, have a big
problem in going international both in terms of retailing products and raising
money through either equity or debt.

The modern economy does not discriminate against different types of
property. All types of property are completely equal before the law. There-
fore, there are four different natural resource management regimes based on
various types of property. The first is state property where individuals have
to follow the rules of using resources determined by law or governmental
agencies, which also have the original right to stipulate rules for the use of
resources. The second type is private property in which individuals or legal
entities have the full right to undertake the socially approved and acceptable
use of resources. They have to refrain from socially unacceptable use, while
others should not interfere in their affairs. The third possibility is common
property regime, in which one group has property rights and can exclude
others from use. Others (known as non-members) have the duty to respect
the exclusion, while co-owners must respect the social limits of acceptable
use of resources. The fourth possibility comprises open access to natural
resources. If open access is practised, there are no defined users or owners.
Theoretically, everybody can use the resource, without obligation to do so.
There are no explicit rules of conduct in relation to use of the resource.

Practice has shown that open access is not a successful property
regime. If no-one owns resources, it is very likely that the environment will
be at risk. Some scholars argue similarly with the concept of common
property. Experience does not support this claim in full. Some common
property regimes serve well, while others fail. Usually, if the renewable
natural resource is managed by close-knit groups, the common property
regime works fine. In the case of the fishery or oyster industry, a common
property regime serves the function well (Agnello and Donnelly, 1975). If
the common property regime failed, then generally this will be the result of
some external shock that induced an internal system failure. As usual, for
most social institutions, changes in the institutional environment alters the
viability of the institution. State property means that, usually, a state insti-
tution directly manages natural resources. The State can exclude others from
use, and all the benefits are, usually directly, collected by the State. However,
many authors have raised the question of efficiency of the state property
regime, as has been mentioned above.

Private property regime vest property rights in an individual or legal
entity. It is believed to be the most successful solution to the ,,tragedy of
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CBOja ITIpaBa fja orpaHW4aBa npaBa Apyrux. CTBap miIm ImpaBo Koje je
cy0jeKT mpaBa CBOjuHEe Mopa OMTH KOpUITheHO y CKIajy ca ApyIITBe-
HHMM CTaHlapAlMa U BJIACHUK Y Ipolecy Kopuirhemwa He cMe Bpebatn
IpaBa Apyrux. AKO OH WM OHA OIpaHWYaBajy IpaBa APYrUX Y NIPUMEHI
CBOjHX IIPaBa, MOTY OUTH OATOBOPHH U II03BAaHU J1a MOKPHjy HITETYy KOja
je mpyra ocoba mpeTprnena. 3aTo ce jaBlba MUTAWkE Aa JIM Cy AAaHAIIbA
IpaBa CBOjHHE jOII yBEK 'alcollyTHa mpasa’. MI3BecHO je ma cy oHa
alCoJIyTHA CaMoO y TEOPHjH, IOK Yy NPaKCH IIOCTOje MHOTa OTPaHHYCH:A
HaMETHYTa Of] CTpaHe MOJIepHE Ap3KaBe KOja JUMUTHPA CTEIIEH [0 KOjer
BJIACHUK MOX€E KOPHCTHTH C680ja NpaBa.

Ca eKOHOMCKOT acleKkTa, IpaBO CBOjUHE je cxBaheHO Kao cro-
coonoct kopuithewa pecypca. [Touesiu o Koysa (Coase, 1960), npa-
BO CBOjHHE C€ pa3yMe, Off CTpaHe eKOHOMHMCTa, Kao (pakKTOp MPOU3BOM-
we.’ IIpaBa cBojuHe cy ceT ofHOCca M3Meby JbYAN Koju AehMHHIIY CBOje
IPUINKE, CBOjY M3JIOKEHOCT IOCTYNIUMA APYTUX, IBUXOBUX NpPUBHIIE-
ruja ¥ BUXOBUX ofiroBopHOCcTH (Schmid, 1987; Bromley, 1989). Cnuuno
IpaBHHULMIMA, EKOHOMICTHU IIOCMaTpajy mpaBa Kao opHoc u3Meby moje-
AUMHAIla TIpe HEro Kao OfHOC IOjefiuHIa W PpacloJIOXHBOI pecypca.
ExoHOoMUCTH, MaXOM OKYIUPAHU eKOHOMCKOM epukacHouthy, BEpPYjy na
yCIOCTaB/balhe TpaBa BIIACHUINTBA yBehaBa €KOHOMCKY €(PHKaCHOCT.
Temko je pehu fa nu je To 3aucra cnyyaj unu He. ONIITE je BEpOBamE
fla je mpuBaTHA CBOjUHA, IO Ae(PUHULMjH, e(PUKACHHU]A.

HHTepecaHTHO je a je mpoMaliaj COIyjaTuCTHIKOT eKCIIepuMeH-
Ta HOIPHUHEO Ja/beM jadarmy OBOI BEpOBama. Y IIYHOj TP>KHIIHO]j €KO-
HOMHUjH, Ip>KaBHA CBOjUHA (ja6HO 64ACHUWMILEO) MOXE IOHEKajJ OUTH
edukacHo; foayuie, petko. [TocToje MHOTH MpOOJIeMH ca jaBHUM 00e3-
O6ebemem pobe u ycayra’. JaBHa mpeny3eha, ycien mUXOBe TecHe Bese
ca Op:KaBoM (BIIaJOM), IMajy BEJHMKHU NMPOOIEM Y CIpOBObEwY uHiliep-
HauuoHaausauuje, TIORjeAHAKO Y MaJIONpPOfaju pobe Kao M y mpolecy
ob6e3bebema cpencraBa, OWIO NyTEM €MHTOBaWkA aKOWja MM JyX-
HIYKHUX XapTHja Off BPETHOCTH.

MopepHa eKOHOMHE]ja He JUCKPUMUHHUIIE PA3IUIUTe OONUKE CBO-
june (BmacHmmuTBa). CBM THUIIOBM CBOjHHE Cy TOTIYHO jeHAKU Ipen

6 ITomenytu Koy3oB pap (Coase, 1960) yBeo je mpeTmocTaBKe KoOje Cy KacHHje
6une obenexene kao Koysoea itieopema. Teopema Kaxe fa he y cBeTy HyITHX TpaH-
CaKIMOHNUX TPOILIKOBA, OO KOja MHUIMjalHa ie(hUHUIIKja IpaBa BOAUTH Ka e(pUKacHOM
pesyaTary. To je BaXHO, He 3aTO IITO MH >KUBUMO Yy TaKBOM CBETY, Beh 3aTo mTO Ham
TO IOKa3yje [pyraulju HauyMH IJeflatba Ha YUTaB HU3 NpoOJeMa, KOjH pe3ylaTupajy of
TPaHCAKIMOHUX TPOIIKOBA KOjH CIpeYaBajy 3aHHTEPECOBAHE CTpaHe fa yrosope edu-
KacHo pememe. Koy3oBa TeopeMa ajipecupa NuTama Kao IITO Cy: KOje OM NMaKoBame
npaBa BOJMIIO, MOJ| PA3IMYUTHM YyCIOBUMa, e(pHKACHOM PEe3yJITaTy H, ako 6 ofpebeHo
MHUIIYjaJTHO MAaKOBamkEe MpaBa BOAUIO e(PUKACHOM pe3yJTaTy, KOJIMKO OM Jako OUIo 3a
yJdecHHKE JIa IIPeroBapajy o IPOMEHH ca CTPaHOM Koja MMa Behy Bpe[HOCT 3a jeflHO off
npaBa y Hakery, Kynyjyhu ux op mweHor npsooutHor iachuka (Illeuh, 2000).
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commons*. In the classical Coasian tradition, the intervention of the govern-
ment is to be rejected in favour of market bargaining undertaken by estab-
lished private property right holders in order to achieve the social optimum
level of pollution. With fully established property rights polluter and sufferer
would be left in an unregulated situation. With no transaction costs bargain-
ing will be developed between them as the autonomous and logical conse-
quence of a newly emerged situation. The standard problem of the Coasian
solution is that it requires perfect competition, zero transaction costs, and a
benign society and government.

However, in every day life one faces high transaction costs, the
presence of monopolies (imperfect competition), a problem in identifying of
polluters and sufferers, an incomplete legal framework, inequality between
contractual sides, etc. Despite its obvious deficiencies the Coase theorem is
an important achievement of theory of property rights. It clearly showed that
property rights (in economic terms) are a factor of production. It also forces
supporters of governmental intervention in environmental affairs to clearly
define their position and aims (Pearce and Turner, 1990).

Within a Coasian framework, a polluter aims to operate at the level
of economic activity which yields highest profit (On — profit maximising
level/point). However, the profit maximising point of an individual economic
agent is never a socially optimal point. The social optimum level of pollution
appears at the point in which marginal net private benefits (MNPB) equal
marginal external costs (MEC). With the introduction of (private) property
rights, a polluter and sufferer will negotiate the level of pollution.

Namely, if a sufferer enjoys property rights, the polluter will be willing
to compensate a sufferer up to the point of social optimum level of pollution
(Q ). Beyond that point, it would be irrational to expect from a polluter to
buy off the sufferer because his/her gains (MNPB) are lower than the
sufferer's losses. Conversely, if the (private) property rights are given to a
polluter, he/she will aim to produce at the profit maximising point of output,
but now a sufferer can buy off the polluter, up to the social optimum point
(Q ). Depending on the monetary strength of a sufferer, the negotlated* point
can be anywhere between the social optimum point of pollution (Q ) and
the profit maximising point (Qm).

Thus, if property rights are vested in a sufferer, the negotiated level
of pollution will be between nil and the social optimum level of pollution;
while if property rights are given to a polluter, the negotiated level of
pollution will be somewhere in-between the profit maximising point and
social optimum level of pollution. Whatever the short-term solution, in the
long-run the solution should anyway lean towards the point of social optimum
level of pollution.
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npaBoM. CTora mocroje 4eTHpH pas3induTa peXuMa MEHalIMEeHTa Haf
MPUPOAHUM pecypcuMa KOju cy 0a3MpaHu Ha pa3iIuuATUM THUIIOBHMA
cBojue. [IpBu je gpacasna ceojuna, r7e MOjeIUHLIU Tpeba fa mpate
mpaBuiia Kopuimhema pecypca Koja cy neduHrcaHa TpaBOM WM Of-
pebeHa o cTpaHe BIagWHWX areHNWja, KoOje TakKobe WMajy W3BOPHO
mpaBo fma oapebyjy mpaBmia 3a Kopuithewme pecypca. dpyru Tum je
ipusailina c80juHa, y K0joj TOjeuHIN WU MpaBHA JIMIA UMajy MYHO
MpaBo fla MpeAy3My APYIITBEHO OfNOOpEHY M NPUXBATILUBY yIOTpedy
pecypca. OHu Tpeba fa ce cy3apXe Off APYLITBEHO HENPUXBATIBUBOL
ucKkopuithaBama, TOK APYyru He Ou Tpedayno fa ce MelIajy y HUXOBe
nocnoBe. Tpeha MoryhHOCT je pexkuM 3ajegHuuke céojuHe, Kafa jeqHa
rpyna mMma MpaBO CBOjUHE W MOKE MCKJbYUUTH APyre W3 Kopuirhema.
Ipyru, mo3HATH Kao HEWIaHOBH (non-members), WMajy mY>KHOCT Ja
MOIITYjy UCKIbYYEHE, TOK CYBJIACHULIX MOPajy MOIITOBATH APYIITBEHE
JUMHTE NPUXBAT/BUBOCTH Kopulthema pecypca. UerBpTa MoryhHocT
VKIbYUYj€ OitiopeH Upucitiyil TPUPOTHAM pecypcuMma. AKO ce TmpuMe-
IbYyje OTBOPEH MPUCTYII, OHAA HE MOCTOje Ae(UHICAaHU KOPUCHULU WIIN
BiacHuIU. TeopeTcku, CBaKo MOXE KOPUCTUTH pecypc, aiu 6e3 obaBe-
3e fa To W y4uHU. He mocroje excilauuuitina npaBuia MOHAIIalkha Y
BE3U ca KopuurhemeM pecypca.

IIpakca je mak mokasaja fa OTBOPEH IPHUCTYN HUje yCHEIIaH
CBOJUHCKH peXnM. AKO HHMKO HE IOCEflyje pecypce, BeoMma je BelMKa
BepoBaTHoha fla he >KMBOTHa cpefanHa OMTH M3JOXKEeHa pu3nKy. Hekn
ayToOpu CIMYHO TBPAE€ M 3a KOHLENT 3ajefHHuYKe cBojuHe. Mebytum,
HCKYCTBO HE IOfpXKaBa OBY TBPAWmY y HoTmyHocTH. Heku pexxumu
3ajefHUYKEe CBOjuHE MOOpO CilyKe, AOK APYr® mpomapajy. Hajuemrhe,
ako YBPCTO MOBE3aHE TpyIe YIpaBibajy OOHaBIbajyhuM NPUPOTHUM
pecypcuMa, pekKuM 3ajeflHUYKe CBOjuHE A0Opo (PYHKIUOHHMIIE. Y CIIy-
yajy pubapcke WHAYCTpHje WIH WHAYCTPHje IIKOJHKH, PEXUM 3ajefl-
HUYKE CBOjUHE NOOpo ciysku cBpcu (Angello m Donnelly, 1975). Axo je
peXUM 3ajelHIYKE CBOjHHE NPONao, OHAAa Ce TO AECHIIO 300r HEKUX
eKCTepHHUX IIOKOBA, KOjU CYy y3pOKOBAaIM Kpax MHTepHOr cucreMa. Kao
U OOMYHO, 32 6efiuHy APYIITBEHUX HHCTUTYLHja IPOMEHE Y MHCTHTYIHO-
HAITHOM OKDYXEHY MOU(UKYjy OAPKUBOCT came I/IHCTI/ITYHI/IJG Hp-
’KaBHA CBOjMHA 3HAYM f1a YECTO Ap>KaBHA MHCTUTYIHWja AUPEKTHO YII-
paBjba NPUPOAHHUM pecypcuMma. [IpxkaBa MoXe H3Y3€TH ApYyre M3 KO-
pumhema M cBe KOPUCTH Cy, Hajuelrhe AMPEKTHO, NMPUKYIUbEHE Of
cTpaHe gpxkaBe. MebyTuMm, MHOTH ayTOpH Cy NOCTAaBIIIA NMUTame ePu-
KacHOCTH peKuMa [pXKaBHE CBOjHHE, Kao INTO CMO TO CIOMEHYJIHU
paHuje.

PexxuM mpuBaTHe CBOjuHE HOApa3yMeBa Aa IPaBO CBOjUHE NpPH-
naja MojefuHIly WIN MpaBHOM juny. Bepyje ce ma je To HajycneniHuja
coJylidja y OfHOCY Ha ’tipazegujy 3ajegnuuitisa’ (tragedy of commons).
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As we have said, the Coasian solution requires perfect market condi-
tions, which are almost unlikely to be ever achieved in the modern world.
Therefore, Buchanan (Buchanan, 1969) has suggested a way to overcome its
deficiencies. Using the monopoly model as a basic framework, he proposed
that P-MC should be established as a polluter bargain curve. It further appears
to be a ,,marginal surplus curve, that is the marginal change in combined
producer and consumer surplus. Making P-MC equal to MEC will further
make an optimal solution but bargaining should then include three parties
(polluter, sufferer and consumer of polluter's product), instead of two.
However, it is very difficult to imagine such tripartite bargaining taking place
in the real world. Another problem is that it is very unlikely that the State
would step aside and allow such bargaining, in the case of a monopoly
polluter, since monopoly is a type of market failure that requires government
intervention. Often environmental costs will also be a base for calculating
and introducing environmental (green) taxes.

Graph 1.0
Costs,
Benefits 4
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Despite these problems, the property rights concept is very important
for the contemporary management of natural resources. As we have seen,
property rights are the best, if not the only, solution that remains after
relaxation of regulation. With established private property rights and, further,
a market for their sale, firms would find it costly to pollute the environment.
A system of marketable rights should allow firms and the government agency

5 Legend:
MEC- Marginal External Cost
MNPB- Marginal Net Private Benefit
Q - Social Optimum Level of Pollution
Q9— Profit Maximising Level of Output
(Based on: Pearce and Turner, 1990)
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Y Kllacm4HO] KOY30BCKOj TpafgWLUjd, WHTEpPBEHIMja Biajge Tpeba fa
Oynge ombaueHa y KOPUCT TPXKUIIHOT morabama Hocmiala IMpUBATHUX
mpaBa CBOjUHE Y IUJbY JOCTH3ama APYIITBEHO ONTUMAIHOT HUBOA 3a-
rabuBama. ¥ cucteMy NyHUX CBOJUHCKUX IIpaBa, 3arabusad u omrehenn
Ownm Om y HeperynucaHoj cuTyanuju. Ca M30CTaHKOM TPaHCAKIMOHUX
TPOILIKOBa, Norabamwe 0M ce Meby mUMa pa3BUIO Ka0 ayTOHOMHA U
JOTMYHA TIOCIEAnIa HOBOHacTane curyanuje. CraHgapaHu mpobieM
KO0y308cke coayuuje 3axTeBa Nep(eKTHY KOHKYPEHIH]y, HYJITE TpaH-
CaKkIMOHE TPOINKOBE W 'OSHUTHO JPYIITBO W BIAJY.

MebyTuM, y CBaKOTHEBHOM KMUBOTY MOCTOj€ BHCOKM TPaHCAKIIH-
OHH TPOIIKOBH, MOHONOJNH (umilepghekilina KOHKYpeHuuja), npodieMu
HUeHTU(UKOBaWka 3arabuBaya u omTreheHux, HEMOTIYH IPABHU OKBHP,
HejefHaKoCT u3Meby yroBopHux crpaHna, UTA. YIPKOC CBOjUM OYHUIJIEA-
HAM HepocTanuma, Koy3oBa Teopema je BaXXHO AOCTHUTHYhe Teopwuje
npaBa cBojuHe. OHa jacHO NOKa3syje fa mpaBa CBOjUHE (Y €KOHOMCKOM
cMuciy) jecy akTop mpousBofe. OHa Takohe MpuMopaBa MOKJIOHUKE
WHTEPBEHIIMOHN3MA y O0JIaCTH 3aIITUTE XUBOTHE M pajHe CpefinHe Jia
jacHo fecuHUINy cBOjy mo3uiujy u umibeBe (Pearce u Turner, 1990).

Y KOy30BCKOM OKBHpY, 3arabusady je Iusb ja ONepHIle HAa HUBOY
€KOHOMCKE aKTUBHOCTH KOju youpa Hajsehn npodut (Qn — HEBO/TauKa
Makcumm3upajyher mpoduta). Mebytum, Tauka makcmmmsmpajyher
npoduTa jeJHOr €KOHOMCKOTI areHTa Huje HUKag W APYIITBEHO ONTH-
MajHa Tadka. [IpymITBEeHO ONTHUMAallHU HUBO 3arabuBama ce 1ojaBibyje
y Ta4uKd y KOjOj ce MapruHajHa HeTO mpuBaTHa Kopuct (MNPB) usjen-
Hauyje ca MapTUHAIHUM eKcTepHUM TpoikoBuma (MEC). Ca yBobemem
(mpuBaTHOT) mpaBa cBojuHe, 3arabmBau m omrehenu he mperosaparn
0 HUBOY 3arabenoctn.

Hanme, ako omrehena crpana y:KuBa NpaBoO CBOjUHE, 3arabuBau
he OuTh BosbaH fa KOMIEH3Wpa omTeheHOr [0 Tauke APYIITBEHO
ONITHMAJHOT HUBOA 3arabuBama (Q*). Mcnog Te Tauke 6uio 6u umpa-
IMOHAJIHO OYEKUBATHU Off 3arabmpada ga ce Haraba ca omrehennm, jep
Cy BeroBu/mennu goouny (MNPB) Mawu of ryouTaka omrehenor. O6p-
HyTO: ako cy (TmpHBaTHA) IpaBa CBOjUHE faTa 3arabmBady, oH/oHa he
TEXXUTH Jja IPOU3BOJM Ha TauyKW MaKkcuMuimpajyher nmpodura, anu caja
omreheHn MoXxe Jla ce HaroAu ca 3arabuBaueM [0 Tauke JPYIITBEHOT
ontumyma (Q¥). Y 3aBUCHOCTH Off MaTepujanHe cHare omTeheHor,
JOrOBOpEeHa Tayka Moxe OUTH O6miio rae m3Meby Tauke ApyIITBEHOT
ontumyMa 3arabuBama (Q*) m Tauke Makcummsanuje npogura (Qn).

Jlakie, ako cy IpaBa CBOjHWHE NpeHeTa Ha ommrTeheHor, qoroso-
peHu HuBO 3arabewa Owmhe usmeby Hy.se U APYIITBEHO ONTUMAIHOT
HUBOa 3arabuBama; a ako Cy IpaBa BJIacHHUINTBA faTa 3arabmBauy,
OTOBOpeHM HUBO 3arabema Omhe Herge m3Meby Tauke MakcUMU3aImje
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in charge of environmental protection to determine in advance the amount
of pollution. The estimated amount of pollution would be equal to the sum
of the property right units issued. However both of them (the government
and polluters), along with sufferers, would not be able to know a priori the
price of property rights in the next unit of time. Spreading this system
internationally may contribute to the economic development in Third world
countries. Namely, the national governments there could, with the assistance
of international organisations, fix a social optimum level of pollution, and
then offer at auction a certain amount of property right units which are equal
to the social optimum level of pollution. A bidding process will increase the
price of property right units, but the social optimum level of pollution will
not be surpassed. If this practice were internationally accepted, it would
certainly help the development of emerging economies, because the initial
(public) offer prices of property right units would be significantly lower that
those in the Western countries, where industrialisation has already taken its
,,environmental tribute“. Certainly, this would work only if all those coun-
tries would work on their institutional development, liberalisation and de-
mocratisation, and would offer a basic institutional infrastructure that would
guarantee an acceptable level of social stability to the foreign investors.

The economics of regulation was introduced originally to deal with
,,market failure®, i.e. the inability of the market mechanism alone to produce
optimum efficiency in all cases. It was believed that the government needed
to intervene in the economy in order to handle natural monopolies, provide
public goods, prevent external diseconomies, and remedy existing informa-
tional asymmetries. Along with ownership over public companies, regulation
offers another way in which the government can affect economic activity.
But, although it was first introduced to cope with ,,market imperfections*,
regulation came to be implemented in various other cases, such as to ensure
fairness of distribution of resources and income, steady economic growth,
the protection of infant industries, assistance for small businesses, pump-
priming in recessions, and the promotion of structural adjustments. Added
to these were a series of social regulations aimed at securing health, envi-
ronment, education and safety. As always in economics, something can be
sustained if it is efficient. Regulations can be deemed as appropriate as policy
if their benefits outweigh their costs. Theoretically, good regulation has to
meet two cumulative conditions: (1) its implementation must produce some
improvement in economic welfare and (2) the achieved gain in welfare must
be greater than the cost of regulation. It must be noted that the cost of
regulation is not the pure administrative expense of its adoption and imple-
mentation, but also includes various losses that might occur as a result, such
as inefficient and inflexible management, rent-seeking bureaucrats or rent-

seeking behaviour of businesses®, damage cost of discretionary decisions, et

6 For a profound analysis of rent-seeking behaviour see: Buchanan, ef al., eds. (1980),
especially: Buchanan: ,,Rent Secking and Profit Seeking®, pp. 3-15
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npoduTa W APYIITBEHO ONTHMAJIHOr HUBOa 3arabmsama. KakBo rop
OuUII0 pelIemke Ha KpaTak POk, AyTOPOYHO pellene 61 CBaKako Tpedaso
fla TOoKa3yje TeHACHLH]Y Ka TauKW APYLITBEHO ONTUMAIHOT HUBOA 3a-
rab7HBaH>a. ITomenytu omHOCH Mory ce BupeTH m3 ciepeher rpaduko-
Ha.

Costs,
Benefits 4

MEC

5 <_T MNPB

0 Q Q-
Output
Level of Economic Activity

Kao mro cMo Beh pekim, KOy30BCKO pelleme 3axTeBa Iep-
¢pekTHEe TPXKUIIHE YCIOBE, KOjU MPaKTUIHO HUKajia Hehe OuTm mocrur-
HyTH y MopiepHoM cBeTy. Crora je Bjykenen (Buchanan, 1969) npen-
JIOXKMO IYT 3a NpeBa3uiakewmhe OBUX Hepocrartaka. Kopucrehnm MoHO-
HOJINCTHYKHI MOJIENI Ka0 OCHOBHHU OKBHP, OH je Ipefiioxuo pa ce P-MC
ycnocTaBd Kao 3arabuBadeBa juHMja mperosapama. OHa ce Hagasbe
HojaBJbyje Kao 'AuUHUja MAPIUHAAHOZ 8ULKA’, TIITO je MapTuHaiHa (rpa-
HUYHA) POMEHa Y KOMOMHOBAHOM BHIIIKY ITPOM3BObhaya u morpomava.
UsjennavaBame P-MC ca MET Hapambe he HampaBUTH ONTHUMAHO pe-
Eewke, ANl OM IMperoBapame OHfa TpeOallo fja YKIbYYd TpH CTpaHe
(3arabmBau, omrehenn m moTpomiad Mpom3Bofa Koje MPOU3BOAU 3a-
rabuBau), ymecro iBe. Mebytum, Beoma je Temko 3ammucauTH Aa he ce
TakKBO TPOCTPYKO MpEroBapame YOIIITE AOTOAUTH Y PEaTHOM CBETY.
Jpyru npo6neM je fia je BeoMa MaJlo BepOBaTHO fia Ou AipKaBa crajaja
[0 CTpaHM JI03BOJbaBajyhu TakBO IperoBapame y ciayyajy 3arabmBaua
MOHOTIOJIUCTE, C 063UPOM Ha TO fIa je MOHOIIOJN HEOCTaTaK y (PyHKINO-
HUCamhy TPXKUINTA KOjU 3axTeBa MHTEPBEHNMjy Biage. UYecto Ou Tpo-
IIKOBH 3aIITHTE XUBOTHE W PajiHE CPefWHE OWJIM OCHOBA 3a OOpadyH
U yBObewe MoceOHUX 3eneHux Topesa.

7 Jlezenga:
MEC - Marginal External Cost
MNPB - Marginal Net Private Benefit
Q* — Social Optimum Level of Pollution
Qr — Profit Maximising Level of Output
Hseop: Pearce u Turner (1990)
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similar. The regulator has the best intentions (supposedly, if he/she wants to
renew the mandate) assuming that: markets are fragile, (social or total) costs
of regulation are not high, and finally that regulation behaves in a neutral
way, i.e. the regulator considers carefully and continuously a category of
,,public goods* in its mind.

The full introduction of property rights is just one of the ways in
which the environment can be protected. Other solutions include the direct
application of law when damage made to the environment is significant and
threatens public health. Then a polluter may be subject to criminal prosecu-
tion. The polluter can be punished under the Criminal Code, but it will not
eliminate his civil liability for damage. Generally, the law protects the
environment in three main ways. If the pollution is negligible, the polluter
can be fined by the governmental environmental agency, after the proper
administrative procedure has been completed. If the damage is significant
and public interests (such as public health) are put in jeopardy, a polluter
can even be jailed for a number of years. If the consequences were fatal
with the loss of human life, the responsibility can be extended to manslaugh-
ter, and in some countries to murder as well. In both cases, a polluter who
has been found guilty would usually be required to cover losses at his/her
expense, such that restitution could be performed (restitutio in integrum). As
we can see, threefold legal protection is very important because the threat
of sanctions may make polluters ex ante more socially concerned, and
responsible. But in our view full legal protection works best if supplementary
to a property rights concept and markets for property rights. Markets are the
best natural social regulator.

However, the effective application of property rights requires an
efficient state, legal enforcement and a social infrastructure which supports
the created property rights system. If the state is not interested in the
protection of property rights, the established rights will just be formal, and
will not support social efficiency. The same can be said for the situation in
which legal enforcement is not efficient. If the rights are not guaranteed and
enforceable, they are meaningless and the establishment of a property rights
system is a waste of social resources. The rule of law is also a necessary
prerequisite for a property rights system operating. In developing and tran-
sitional economies the concept of property rights is weak, despite a relatively
clear legal situation. Legal acts guarantee property rights, but in practice it
is very difficult to exercise property rights, as the state is very slow in
enforcing the law and recognising that the rights have been violated by
another party. Even if the court decision has been made, it does not mean
that the decision will be applied soon. There is still a large difference between

7 For issues of regulation, over-regulation and over-legislation see our paper: Sevié

(1996)
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Ynpkoc oBuM mpobieMuMa, KOHIENT MpaBa CBOjHHE BeoMa je
BaKaH 3a CaBPEMEHO YIpaBibamke NPUPOJHUM pecypcuMa. Kao mro cmo
BHJIENIN, TIPABO CBOjWHE je Haj0oJhe, aKO HEe W jeJUHO pellerkhe Koje
IpeocTaje nmocie perynaTusHe audepanusanyje. Ca yBobeweM npuat-
HUX TIpaBa CBOjWHE, M [laJbe, ca TPKUIITEM 32 BUXOB IPOMET, (pupMme
Oum 3arabeme KHBOTHE W pajHe cpefuHe cMmaTpaie ckynuMm. Cucrem
mpaBa KOjUM C€ MOKe TproBaTu Tpebao Ou fa J03BOJU upMama u
BIIQJIUHOj arcHIWjW 3a 3allTHTy OKOJIMHE Jla yHANpeJ Ofpene M3HOC
mo3BoJbeHOT 3arabuBama. [IpenBubenn usnoc 3arabuBamwa O6uo 6u jen-
HaK CyMH M3JaTHX jeMHUIA IpaBa BiracHUIITBa. MebyTum, 06e crpaHe
(Bmaga m 3arabusau), 3ajefHo ca omrehennma, He 6u Ouse y MoryhHo-
CTH Jla 3HAjy a priori IeHy TNpaBa BJIACHUIITBA y HaBE[EHO] jeqUHULM
BpemeHna. [Ipommpeme oBor cucrteMa Ha MebyHapomHu OKBHpP MOTIIO
6m momohm 3emsbama Tpeher cBera. Hamme, Biajge Tux 3emMaba Ou
Morie, y3 nomoh MebyHapopuux opranmsanuja, 1a yTBpAe APYLITBEHO
ONTHMATHU HUBO 3arabuBama, a MOTOM [a MOHY[E Ha AyKIMjU Of-
pebeHn W3HOC jequHUIA NpaBa BIACHULITBA, KOjH j€ jeHAK APYIITBEHO
ONITHMAaJHOM HHBOY 3arabuBama. [Iponec Hagmerama he nosehaBaTu
[[eHy jefMHNIa MpaBa BJIACHUILITBA, ajd APYIITBEHO ONTHMAJIHU HHUBO
3arabuBama Hehe Outy npebeH. AkKo Ou oBakBa mpakca Omiia MehyHa-
ponHo nmpuxBaheHa, oHa OM CUTYPHO MOMOTIJIa pa3Bojy 3eMalba y TpaH-
3unmju, jep O6u doueitina uena (jasHe) ifloHyge jeIWHUIIA TIpaBa BJac-
HUINTBA OWJla 3HAYajHO HIDKA HEro OHAa y 3alafHUM 3eMjbama, I'fie je
WHAyCTpUjanu3aiyja Beh y3ena cBoj 'ganax Hag 408eKOBOM OKOAUHOM .
CBakako, 0BO Ou (PyHKIMOHMCAJIO CaMO aKO OU CBE OBE 3eMJbE pajfiliie
Ha CBOM MHCTHTYLIHOHAJHOM pPa3BoOjy, JuOepanu3anuju 1 AeMOKpaTH-
3alMju, U Kafga Ou MOHyAuIe 6a3uyHy WHCTUTYIHOHAIHY WH(PPaCTPyK-
Typy KoOja O rapaHTOBasa IPUXBAT/bUB HUBO APYLITBEHE CTAOMIHOCTU
3a CTpaHe MHBECTUTOpE.

’ExoHoMuja perynanuje’ Ouia je OpUTMHAIIHO yBeJeHa J1a Pelu
npo6ieM ’'Konanca TpxXumTa. [IpyruM pedmma, fa pemud mpooiem
HEeMOTYhHOCTH TP3KUIIHOT MeXaHW3Ma Jla CaMOCTaIHO 00e30enu ONnTH-
MalHy eHUKacHOCT y CBEM ciyuajeBuMa. Bepyje ce ma je apxkasa
(Bmaga) Tpebayno ga WHTEPBEHUIIE Y eKOHOMH]H [1a OM perriia mpoo-
JeM NPHUPOAHMX MOHOMoNa, o0e3bennia jaBHa RoOpa, mpeaynpennsia
€KCTepHY HEEKOHOMHUYHOCT, W m3jeumia mnocrtojehe wmH(pOpManmoHe
acmMeTpuje. 3ajefHO ca BIACHUINTBOM HaJ| jaABHUM KOMIIaHUjaMa, Pery-
JaTHBa HYJAM APYTH HAUMH HA KOjU pKaBa (Bilaja) MOXKe jja yTuie Ha
€KOHOMCKY aKTHBHOCT. AJIM, HaKO je MPBOOUTHO Omia yBefeHa Ja ce
HOcH ca ‘mMmriepgeKnrjaMa TPKUINTA , peTyJiaThBa je KacHHje YHeTa U
y pasHe Apyre ciydajeBe, Kao LITO Cy: OCHTYpame MpaBHYHE AUCTPH-
6yu1/1je pecypca u npuxopa, cTabmiiaH €eKOHOMCKHU pacr, 3airura ‘MJIa-
X’ MH[lyCTpHja, oMoh Manum npefysehuma, HHHIUjaTHO hUHAHCHPA-
Bbe y pelecrjama u NPOMOBHCAHE CTPYKTYPHHX npumiarobasama. OBo-
Me cy Ousie fofaTe cepyje COLUjaTHUX IPOIIca ca IUIbEM fla OCUTYpPajy

29



Zeliko Sevi¢, Property Rights, the Market Order and the Rule of Law (str. 6-46)

the legal system (legal acts enacted by the legislature) and legal order
(sociological concept describing human behaviour upon the enacted legal
acts). Financial and legal discipline are the most important problems of social
change and transition facing many developing and all transitional economies,
particularly those in Europe.

In parallel with the introduction of property rights, the legislature must
introduce the 'rules of the game', that is to say regulation.

4. INTERNATIONAL CO-OPERATION:
TOWARDS AN INTERNATIONAL PROPERTY
RIGHTS REGIME

With the widespread wave of globalisation, an issue of international
co-operation amongst different international factors arise, together with the
creation of an international property rights regime in protecting the environ-
ment. Although globalisation is a concept developed in the 1990s (Millar
and Sevié, 1999), the first attempts to create an international property rights
regime were made as early as 1958 with the promulgation of the Convention
on the Continental Shelf (see: Dam, 1965). The provisions of this Convention
divided amongst the countries bordering the North Sea some of the com-
monly held attributes of that sea, particularly the minerals. Scholars see two
factors that had been working to increase the value of the North Sea in the
years before the Conference was signed: (1) underwater drilling was becom-
ing less expensive and more widely spread, and (2) the first signs appeared
that the area may be rich in gas and crude oil. The countries surrounding
the North Sea (Belgium, Denmark, France, the Netherlands, Norway, the
United Kingdom and the FR Germany) could conceivably have unilaterally
extended their territorial rights towards the middle of the sea (Barzel, 1997).
Even potential exploiters of the North Sea were interested to make their
eventual economic ownership rights more secure. This leads to the assump-
tion that the increase in the relative value of crude oil reserves led to the
situation in which all interested parties argued in favour of defining the
ownership rights over North Sea resources.

The Convention gave some rights to all interested parties that surround
the North Sea. Since the countries were given a slot of rights, they could
decide to exploit them directly or to give some rights to private individuals
or private businesses. From the law and economics point of view, there is
no difference between these two. It is of no importance whether the govern-
ment exploits resources directly, or opts to regulate their use and grants
concession to the highest bidder who will be required to follow closely
government introduced environmental regulations and a particular concession
contract (Catton, 1967; Toriguiau, 1972). The Convention a priori eliminated
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3]paBibe, OKpYKeme, 00pa3oBame U CUTYpHOCT. Kao u yBeK y eKoHo-
MUjH, HEIITO MOKe OMTH MOAP3KaHO caMo ako je u eukacHo. Peryma-
THUBE MOTY OUTH pa3MaTpaHe Kao KOPHCHA IOJIUTHKA CAMO aKO HUXOBa
KOPHUCT IpeMalllyje TPOIIKOBEe HUXOBOT yBohemwa u cnpoBohema. Teo-
peTcku, mobpa peryjaaThBa Mopa ja 3al0BOJbaBa ABA KYMYAAUIUBHA
ycioBa: (1) meHa HMITIEeMEeHTalyja MOpa IPOU3BECTH HEKM Halpeniak
€KOHOMCKOT Oyaroctama M (2) JOCTHTHyTa JOOUT Oliaroctama Mopa
6utn Beha opf TpomkoBa peryjatuBe. Mopa ce IpUMETUTH fia TPOILIAK
peryiaTuBe HE YMHE CaMO YHCTU AJMUHHCTPATHBHU H3[alU HEHOT
ycBajama M MMIIEMeHTanwmje, Beh cy Takobe ykibydyeHH M pa3HOBPCHH
ryoMmy KOju MOTY HAacTaTH Kao pe3yiTaT, a TO cy: HeedukacaH u
HediekcuOuIaH MEHAIIMEHT, OMpOKpaTe-peHTUjepu WU PEHTHUjEPCKO
noHamame npefyseha, TpOIIKOBE INTeTe MUCKPENMOHMX OfTyKa, W
cnuuHo. Perynatop uMma Hajoosbe Hamepe (Y3 MPETIOCTaBKy fa OH/OHA
Kelle Ta OOHOBE MaH/aT) ako MOJ[pa3yMeBa: 1a Cy TP3KUINTA OCeTIHHBA,
na (ApYUITBEHU WIM 'CBEYKYITHM ) TPOLIKOBH peTyJaluje HUCY BEIUKH,
U KOHA4YHO, fla Ce perylaThBa IIOHAIla HEYTPaNTHO; APYTUM peuynMma,
peryjaTtop MaXJbUBO M CTajHO y3WMa y 003WMp KaTeropwjy ,,jaBHUX
mobapa“ Kayma ob6aBiba CBOj nocao.’

Ilyno yBobewe mpaBa cBOjuHE caMo je jegaH Off HauWHa Ha KOju
YOBEKOBa CpefHa Moxe OuTH 3amrTuheHa. [Ipyra pemiewa yKbY4yjy
AVpPEKTHY NIPUMEHY NpaBa Kajia je 1mTeTa HauylkbeHa OKOJIMHY 3HavyajHa
U IpeTH 3[paBiby byau. Taga 3arabusau Moxe OUTH NMOABPTHYT KpH-
BUYHOM Trombeiy. 3arabuBau Moxe OMTH KaKEEH 110 KPHBHYHOM 3a-
KOHY, aiu TO Hehe emMMHHUCATH HETOBY 2pabanckoipasmy 0gzosop-
HOCII 32 HAYUCHY IITETY. Y ONILITEHO, IPaBO IITUTH OKOJUHY Ha TpU
IJIaBHAa HaduHa. AKO je 3arabeme HE3HATHO, 3arabmBady MoxKe ofpe-
AUTU Ka3Hy BafinHa arcHIyja 3a 3alITHTY, HAKOH CIPOBEEHOT OJro-
Bapajyher ympaBHOI IOCTynKa. AKO je IITeTa 3HadajHa U aKo Cy YrI-
POKEeHU jaBHU MHTepecH (Kao WITO je 3ApaBibe Jbyau), 3arabuBau Moxke
yak OWTH HOCiIaT y 3aTBOp. AKO cy nociepune Owne ¢aranHe, ca
IyOUTKOM JbYACKHX >KUBOTA, OATOBOPHOCT OM MOIJIa OMTH IpOIIMpEHa
1 Ha yOUCTBO M3 HEXaTa, a Y HEKUM 3eMJbaMa M Ha YOUCTBO ca HAMEPOM.
Y o6a cnydaja, oA 3arabuBada Koju Oum OMO TpOIJalleH KPUBUM
Hajuenrhe OM ce 3axTeBajo fa MOKpHje TyOMTKe, TakKOo fla ce MOXKe
u3BeCTH pectutynuja (restitutio in integrum). Kao mro cMmo Bujenw,
TPOCTpYyKa MpaBHA 3alliTUTA jeé BeoMa BakKHa, jep caMa NpeTHa CaHK-
njama 3arabuBade MoXe ex ante YIMHUTH BUIIE APYIITBEHO OATrOBOP-
HUMa. AJW, 1O HalleM MHUIUbEHY, MpaBHA 3allTUTa (PYHKIUOHHWIIE
Haj6oIbe aKo je cyiliemerillapHa CUCTEMY TIpaBa CBOjUHE M TP KUIITY

8 3a meTalbHy aHaJIM3y PEHTHjEepCKOr NMOHallama BUAeTH: Buchanan, u gap., yp.
(1989), moce6GHO: Buchanan: ,,Rent Seeking i Profit Seeking, crp. 3-15.

9 3a murama perynatuse, over-regulation u over-legalislation BueTH Haum pap:
Ileuh (1996).
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possible cases of conflict of interests amongst the interested parties, especially
after crude oil reserves were found. It is even obvious that oil companies
would not have had an incentive to search the area, if the property rights
were not previously defined. Consistent with the Coase theorem, once rights
were delineated there was very little difficulty in developing the area. Defined
ownership rights even support the co-operation of interested parties and
increase economic efficiency. The experience of North Sea co-operation
between Norway and the UK shows that, as well.

Public bodies have the right and duty to enhance property rights and
the value of things which are placed in the public domain. In order to do
that in a globalised world the government are forced to co-operate in
promoting property rights. Globalisation has as a consequence the fall of the
Nation-State, the concept that dominated economic development in the 19th
and early 20th centuries. The nation-state is now forced to decline some of
its traditional duties and to co-operate with other countries to meet better
ends. The application of different theories will give different reasons for
co-operation amongst the sovereign states, and the wilful declination of
traditional rights (see: Colombatto and Macey, 1996). The public-interest
theory, dominant in Political Sciences, sees the government as a benign
entity, possessing the perfect information set. Certainly, this theory is hardly
applicable in real life situations. In contrast, Public Choice theory assumes
the existence of various interest groups. Politicians, bureaucrats and other
decision-makers are self-interested, whenever acting, in private or public life.
These public players are interested to maximise their personal power and
wealth even when these selfish ends conflict with public-spirited goals
(Colombatto and Macey, 1996, p. 929). Bureaucrats are interested in the
maximisation of their budgets, as economic powers sustain political powers
(Niskanen, 1994). Therefore, politicians, bureaucrats and other public policy
players are primarily interested in spreading their influence, and certainly to
stay in power for as long as possible. Therefore, in a globalised world, they
are willing to co-operate with people of the same kind, representing other
nation-states, and to create internationally induced regulation in order to
maximise their powers. With international regulatory co-operation and co-
ordination, it is almost impossible for an economic agent to avoid the
application of rules. If the application of rules is avoided in one country,
they will be applied in another, as both countries are following the same
regulatory principles, or more often the same regulations. International
treaties also demonstrate that we live today in a rent-seeking society. The
national regulators co-operate as they perceive that growing globalisation
diminishes their influence, and erosion of their influence can only be stopped
by co-operation with other interested parties of the same kind. However,
international agreements in general require a specific compromise amongst
the interested parties. Every national regulator reflects different, nationally
specific interests, and with the internationalisation of regulations that national
characteristic can be partially or entirely lost. Often this is unpopular with
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3a CBOjUHCKA MpaBa. TpxKuiiTa cy HajOpUPOJHUjU APYIITBEHH peryiia-
TOPH.

MebyTtuM, ecpukacHa nmpuMeHa mMpaBa CBOjUHE 3aXTeBa €(PUKACHY
ApXaBy, IpUMEHYy NpaBa M APYIITBEHY MH(PACTPYKTYpPy KoOje MOoap-
’KaBajy YCBOjeHH CHUCTEM IIpaBa CBOjUHE. AKO Ap:KaBa HUje 3aUHTEpe-
COBaHa 3a 3ALITHTY IIpaBa CBOjuHe, yBe[leHa InpaBa he caMo OuUTH
¢opmanna, n Hehe noTnomohu fipymTBeHy edukacHocT. McTo ce Moxke
pehu 3a curyanyjy y Kojoj mprMeHa npaBa HHje edukacHa. AKO mpaBa
HHUCy TapaHTOBaHa W CIPOBOMJbHBA, OHA Cy OECMHUCIEHAa M yBObeme
cucTeMa IpaBa CBOjUHE MPEACTaBIba Y3aJIyIHO TPOIICH-E APYIUITBEHUX
pecypca. BnagaBuHa mpaBa je Takobe HeonxopaH mpegyciioB 3a IMOCTO-
jame e(uKacHOr cucTeMa IpaBa CBOjUHE. Y €KOHOMHjaMa y pa3Bojy U
TPaH3WIMOHAM €KOHOMHjaMa, KOHIIETIT MpaBa CBOjuHE je cinab, ympKoc
peNaTHBHO 4YHCTOj NpaBHOj cuTyanmju. [IpaBHE mpomwch rapaHTyjy
MpaBO CBOjUHE, ajWl y TPAKCH je BeoMa TEIIKO IPUMEHUTH IPaBO
CBOjWHE, jep je Ap>kaBa NPWIWYHO CIIOpa y NMPUMEHU NpaBa, M y Ipe-
NO3HaBaky YMILCHUIIE [a Cy NpaBa Omia noBpebeHa of apyre crpase.
Yak u ako OM Cyf JOHEO Ipecyay, TO He 3Ha4M fAa OM OHa ycKopo Omia
u crnposefieHa. IlocToju jom yBek Benmka pasnmka usmeby mpasHOr
cucreMa (XapMOHMYHM CHCTEM IPaBHUX HOPMH) U TPABHOT IOpETKa
(conmonomKy KOHIENT KOju O0yXBaTa MOHAIIAHkE JbYIH 1O TO3UTUB-
HUM TIPABHUM npormcha) duHaHCHjcKa TUCHUIUIMHA U TTPaBHA JUCIHU-
IIIMHA Cy HAjBaXKHU]U MPOOIEMU PYIITBEHE TpaHC(OpMANMje i TPaH-
3uLMje ca Kojuma ce cycpehy MHOTe 3eMJbe y pa3Bojy M CBE TPaH3MI-
OHE eKOHOMHje, noceOHO oHe y EBpomnu.

ITapanenHo ca yBobemeM mpaBa CBOjUHE, 3aKOHOJABCTBO MOpa
YBECTH TIpaBWJIa WIpe’, Tj. ayTOHOMHY PETYJIaTHBY.

4. MEBYHAPOJHA KOOITEPALINJA:
KA MELYHAPOJHOM PEXNMY ITPABA CBOJUHE

Ca IMPOKUM paclpocTpamemeM Triaobanu3anyje, jaBba ce U
murame MebyHapopue capajme usMeby pasmmamTix MebynapopHux
pakTopa, 3ajefiHO ca cTBapameM MehyHapogor pexuma npasa CBOjUHE
y 3alITUTH 4YOBeKOBe cpepmHe. I[lpempaa je rioGanmu3anmja KOHIENT
pasBujeH y 1990-um (Millar u llesuh, 1999), npeu mokymaju ga ce
Kpeupa MebyHapomHM peXXWM TpaBa CBOjUHE OWIH Cy YYME-EHHU jOIII
1958. rogune ca mpomorujom Konsennmje o KoHTHHEHTaIHOM TOjacy
(Bumetn: Tam, 1965). OBa KOHBeHIHja je pacriofenuia, n3Mebhy 3emarba
koje m3na3e Ha CeBepHO Mope, HEKE Of 3aje[HIUYKUX BPEJHOCTH TOTa
Mopa, noceOHO MuHepane. Crpyumanu Buje ABa ¢akTopa Koja cy
ponpuHena noBehamwy ‘BpegHocTH CeBepHOr MOpa y rOAMHaMa Ipe
nornucuBatba Koneernnuje: (1) mogBogHO OyIeme je MOCTalo Mambe
CKYIIO ¥ BHIIIE PaCHpPOCTPameHO, U (2) MojaBuiIM Cy ce NMPBU 3HAIM Ja
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the general public, which still favours the nation-state, despite general
mass-media promotion of cosmopolitanism and globalisation trends.

International co-operation in the field of property rights on 'environ-
mental goods' can be very important, as it eliminates possible future conflicts.
An a priori definition of property rights helps the allocation of rights to other
interested parties which may invest in the research and development of
potential areas of interest. The definition of property rights gives the possi-
bility for trade in those defined rights and the loss of 'commons' in the modern
world means that public bodies are socially responsible to work on the
protection of those existing and to increase, overall in, wealth the things
which are entrusted to the public domain. This is a very important duty of
modern government. International government co-operation can significantly
improve the emerging property rights system, and consequently the value of
allocated property rights. However, the main duty for the government remains
regulating the property rights system in its own country, and imposing
regulations which are obligatory or advisory for those to whom property
rights are allocated whether by law or by contract.

5. CONCLUSION

The environment is of the utmost concern to a modern homo politicus
and homo oeconomicus. In order to support a sustainable solution for the
protection of the environment and a successful solution to the ,,tragedy of
commons*, a modern liberal society establishes efficient property rights over
natural resources. However, the (re)establishment of property rights requires,
like every institutional change, the definition of proper policy actions, i.e.
policy change. Public policy in itself is concerned with redefining institu-
tional arrangements that would fit economic agents in the wider economic
structure (Bromley, 1989). But the change in property rights is only one of
these options.

Public policy applied to the environment can be operationalised using
taxes, user fees and charges (Sevi¢, 1997), or through the application of a
firm regulatory framework. One reason why environmental attributes are
placed in the public domain is that it is too costly to measure and supervise
all the attributes of environmental transactions. Interested transactors may
attempt to capture attributes that are not adequately measured, or they may
engage in excess measurement in order to reduce capture costs (Barzel,
1997). As those costs (establishing and policing property rights) are fairly
high, only the government can bear them and ensure that the activities for
which payment has been made will be performed relatively efficiently. Fiscal
experts believe that fiscal incentives support the environment and its protec-
tion. To some extent it is true, but like with all other taxes the problem of
the Laffer curve remains (Cullis and Jones, 1992). Therefore, the establish-
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6u ob6sact Morja 6uTH 6orata racoM M CUpoBOM HapToM. 3eMibe Koje
n3na3e Ha CeBepHo Mope (Benrwmja, Jancka, ®panmycka, XonaHamja,
Hopsemka, Bennka Bpurannja u CP Hemauka) TajHO cy MOIJie YHH-
JaTepajHO INPOIIUPHUTH CBOje TEPUTOPHjaJHE BOAE INpeMa CPEAUHU
Mopa (Barzel, 1997). Yak cy n noreHnujanan excroararopu CeBepHOT
MoOpa OWIM 3aMHTEPECOBaHM f1a CBOja €BEHTyajHa E€KOHOMCKa BJac-
HUYKa MpaBa y4yuHe joul cUrypHujuM. OBO BOAM Ka MPETHOCTaBIHM Ja
je mopacTt penaTuBHE BPEJHOCTH pe3epBU CHUPOBE Ha(dTe HAMETHYO
CUTyallljy y KOjOj Cy CBe 3aMHTEepecoBaHEe CcTpaHe Oumie 3a of0paHy
BJIACHUYKUX IIpaBa Haj pecypcuma CeBepHOr Mopa.

KonBeHmyja je gana HeKa mpaBa CBUM 3aMHTEPECOBAHUM CTpaHa-
Ma Koje cy m3nasmie Ha CeepHo mope. Kako je 3emibama 6mo mat
ckyn npasa,'’ one cy MOrne ofTyunTH 1a UX MCKOPHCTE [UPEKTHO, UK
Jla HeKa MpaBa Jlajy NpuBaTHUM JunuMa win npeny3ehnma. Ca mpaBHOT
U €KOHOMCKOT IVIE[UIITA, He IIOCTOj! pa3iuKa n3Meby oBa [iBa pememna.
Huje BaxkHO fa nm Bilaja uckopuirhaBa pecypce AUPEKTHO WM TaK
O/UIyYH’ Jia PETyJHIle BUXOBY YHOTpeOy M ofesbyje KOHIECHje OHOME
Ko moHynu HajBehy meHy (Ha aykuuju) W of Kora he 3axTeBaTH ja
MOCTENHO TOIITYje OHE MPONHUCEe O 3allITHTH OKOJWHE KOje je cama
JIOHeJa, Kao U ofipefde moceGHOr KOHIecnoHor yrosopa (Catton, 1967,
Toriguiau, 1972). KouBeHnuyja je a priori enumuHmucana mMoryhe ciyuaje-
Be KOH(IIMKTHUX MHTepeca u3Meby 3anHTepecoBaHuX cTpaHa, MOCeOHO
HAKOH IITO Ccy NpoHabeHe pe3epBe cupoBe Hare. Yak je oduriegHo
u 1a Ha)THe KOMITaHWje He OU MMasie TIOJICTHIIA] 1a MPeTPaxKyjy obiact
la IpaBa CBOjUHE HHCY NpETXOfHO Omina feduHmMcaHa. Y CKiafy ca
Koy3oBoM TeopemoMm, Kama cy mpaBa Ouna meduHHCaHa, HUje OMIO
HUMaJjo npobiema y pa3Bojy obnactu. [leprHucaHa BlIacCHUYKa IpaBa
Yyak MOJIpKaBajy capajmby 3alHTEpEecCOBaHUX CTpaHa U nosehaBajy eko-
HOMCKY edukacHocT. MckycTBO ceBepHOMOpCKe capanmwe nu3smeby Hop-
Bemike U Benuke bputanuje Takobe To mokasyje.

’JaBHa Tena’ mMajy TpaBO W AYKHOCT jia yHanpebyjy mpasa cBo-
jUHE ¥ BPEIHOCT CTBapH KOje Cy Y jaBHOM IOMEeHy. Y IUJbYy Aa TO ypajae
y r106anu30BaHOM CBETY, Biajie Cy MpUMOpaHe fa capabyjy y mpomo-
nuju mpaBa cBojuHe. [MToGanu3anuja WMa 3a MOCIEAWIY ONajamke Ha-
LYIOHAJIHE Ap3KaBe’, KOHIENTa KOj! je TOMHUHUPAO €KOHOMCKUM Pa3Bo-
jeM y XIX u y panom XX Beky. Hanmonanna gpxkaga je cajja mpuMopaHa
fla cMalkU HEKE Ol CBOJUX TPaAMIMOHATHMUX AY>KHOCTU M fia capabyje
ca [pyruM 3emibama jja 6u gocturia 0osbe pesyararte. [Ipumena pas-
TAYUTHX Teopuja mahe pazmmamTe pas3iore 3a TO fla CyBepeHe Ap>kaBe
yBaXKaBajy CBECHO OTpaHUYCHC TpajuMoOHATHHUX Npasa (Bugern: Co-
lombatto u Macey, 1996). Teopuja jaBHor uHTepeca (Public Interest),
JAOMUHAHTHA Y MOJUTUYKUM HayKaMa, BUAY Blafy Kao OCHUTHU €HTUTET

10 Y crBapu, OBJIe ce Tpe pafd o cKymy oBnamrhema (HalloMeHa ayTopa y3 IPeBOJ
Ha CPIICKOM je3HKY).
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ment of an efficient system of property rights can significantly contribute to
the protection of the environment. When it is known who exercises property
rights, many interested economic agents may decide to invest in research,
exploration and the development of 'environmental goods'. In this way, the
general wealth of the nation is improved.

Introducing a property rights system is not a costless activity. Prop-
erty rights are social institutions and whenever social institutions are intro-
duced transaction costs appear. However, with the use of cost-benefit
analysis (so warmly endorsed by environmental economics scholars) it is
possible to establish when the benefits of the newly established property
rights system offset the costs of its introduction. Empirical studies have
shown that the introduction of new social institutions, if planned carefully,
usually brings more benefits than it incurs costs. However, in the situation
of a possibly arbitrary state, the lack of rule of law, and strong political
factors, often make it meaningless to introduce any new institutions. This
is an additional problem faced by most, if not all, transitional economies
in Central and Eastern Europe. However, this lays outside the boundaries
of this paper.

Each and every one of the different approaches to the protection of
the environment has its advantages and limitations, and probably only a
proper combination can be most effective. Therefore, we argue in our final
line in this paper, that a properly established property rights system, firmly
supported and guaranteed by law, combined with regulations and an effective
Criminal Code, would give the best social pay-off regarding the protection
of the environment.
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KOju nocenyje nepgektan ckyn mHpopManuja. CBakako, oBa Teopuja
je TelKo NpUMemhHBa y pealHoj XKUBOTHOj cuTyalju. CynpoTHO TOMe,
Teopuja jaBHOT M360pa (Public Choice) mpernmocraBiba mMocTojame pas-
JUYUTHUX MUHTepecHuX rpyna. OBU jaBHU Urpayll Cy 3aMHTEPECOBAHNU fa
MaKCUMH3HUPajy CBOjy JU4Hy Moh M OOrarcrBo 4ak u Kaja ce Te ce-
OWyHe HaMepe Koce ca jaBHO MpoMoBHcaHNM ImibeBnMa (Colombatto u
Macey, 1996, ctp. 929). Bupokpare cy 3auHTepecoBaHe 3a MaKCHMMU3a-
Hjy cBojux OyleTa, jep eKOHOMCKa Moh Mmofip:kaBa W MOJUTHYKY Moh
(Niskanen, 1994). 3aro cy nonurmyapu, OUpOKpaTe W APYIH HIrpadd
jaBHE MONMTHYKE ClleHEe NMPHUMapHO 3aMHTEPECOBAHM 3a IIUPEHE CBOT
yTHI@ja, U 32 TO Jja OCTaHy Ha BiacTd wTO je Moryhe pyxe. Crora cy
OHH, y I7100aJIN30BaHOM CBETY, CIIPEMHH Jia capabyjy ca jbyfuMa ucTor
cTaTyca, OHMMa KOjU PEIpe3eHTyjy JApyre HalWOHAJHE Ap:KaBe, U fa
JI0HOCE MehyHapOHO MHUNMPaHYy perylaTUBY, y [UbY MaKCUMU3Hpamba
cBoje Mohm. MebyHaponHa perynaTopHa capaimba U KOOpAuHaIfja ro-
TOBO CHpevaBajy JeTHOT eKOHOMCKOT areHTa Jla u30erHe NpUMeHy mpa-
Buna. AKO je IpuMeHa npaBujia u36erHyTa y jenHOj ]ypI/ICIII/IKIII/I]I/I OHa
he O6utu npuMemeHa y Apyroj, jep cy o0e 3eMibe YCBOJUJIE HCTE PETy-
JaTOpHE NPHUHIUIE WX, dYelrhe, UCTy perynaTuBy. MebyHaponau yro-
BOpH TaKObe AeMOHCTpUpajy Aa MU JaHAaC KUBUMO Y JPYLITBY y>KHBa-
nana pente (rent-seeking society). Hanuonamuu parymatopu capabyjy,
jep MpUXBaTajy YMHCHULY [a pacTyha riobanu3anyja ymMamwyje HBUXOB
peryJaTUBHU YTUIAj, U Jla €po3Hja HUXOBOT YTHUIaja MOXe OUTH 3ayc-
TaBJbEHA jeJUHO KOOIEPALUjOM Ca IPYIUM 3aUHTEPECOBAHUM CTPaHaMa.
MebyTtum, MebyHapogHU HOTOBOpPH YOIIITEHO 3aXTeBajy crenupuiaH
KoMIpoMuc u3Meby 3auHTepecoBanux crpaHa. CBaky HallMOHAJIHU pe-
rynaTop pedJeKkTyje pa3IuunuTe, HAalMOHAIHO ClenuuiHe uHTEpece,
aJTM MHTEPHALMOHAIN3aljOM peryianuje, Ta HalOHaIHa KapaKTepu-
CTHKa MOXe OUTH NEeIUMUYHO WU 4YaK y IMOTIYHOCTH u3ry6speHa. To
je decTo HemoIyJIapHO KOf IIUpe jaBHOCTH, alld U Aajbe UAe Yy NPUIOT
OIICTaHKYy HaI[MOHAJIHE JipXaBe, YIPKOC OMIITO] MPOMOILHjH KOCMOIIO-
JUTU3MA U I100ANU3alMOHNAX TPEHAO0Ba KPO3 Mac-Mefiuje.

MebyHnaponiHa capaimba Ha MOJbY MpaBa CBOjHHE Haj ‘oOpuMma
OKpyKema' (environmental goods) MOke GMTH BeoMa BaxKHa, 3aTO IITO
enuMuHuie moryhe 6ynyhe kougaukrte. 4 priori gedpuHULIMja TpaBa
CBOjHHE NOMaXke y aJlOKalWju MpaBa APYTWM 3aWHTEPECOBAHUM CTpa-
HamMa KoOje MOTY WHBECTHpAaTd Yy HMCTpPaXkHBame€ M pas3Boj IOjeJMHUX
o6nactu. [edununmja mpaBa CBOjUHE jlaje MOTYRHOCT 3a TProBame
OHMM fIe(PMHUCAHNM MIPABUMA; IOK T'YOUTaK ‘3ajegHuuiitiéa’ y MOTEPHOM
CBETy 3Haud Jla Cy jaBHa Tejla APYIITBEHO OATOBOpHA fa paje Ha
3alITUTH OHUX NocTojehux u fAa moBehajy yKymHO ApyIITBEHO Gorat-
ctBo. OBO je BeoMa BaxkHa MYKHOCT MOJlepHe BiacTu. MebyHnaponHa
capaima m3Meby Biaja MoxXe 3HauajHO Aa YHANpeau HacTajyhu cucrem
mpaBa CBOjUHE, W fla MOCpeAHO MoBeha BpefHOCT ajonupaHor mpasa
cBojuHe. MebyTuM, riaaBHa Ay>KHOCT BIIajfie OCTaje peryincame cucremMa
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IpaBa CBOjUHE y COIICTBEHO] 3eMJbU, U HaMETame peryjaTuBe Koja je
ob6aBe3yjyha miam caBeTOfaBHA 3a CBE OHE KojuMa Cy IIpaBa CBOjUHE
RofieJbeHa, OUIO MyTeM 3aKOHa WM YTOBOPOM.

5. BAKJIbYYAK

YogekoBa okonuHa je off Hajseher moryher 3Havaja 3a MofgepHOT
homo politicus-a 1 oeconomicus-a. Y 1IHAIbY MOAPIIKE AYTOTPajHOM pe-
HIEHY 32 3alTUTy YOBEKOBE CPEAWHE U YCIIEIIHOM eIy ‘iipazeguje
3ajegHuwiiea’, MOJIEPHO ubepanro APYIITBO YCIOCTaB/ba euKacHa
npaBa CBOjUHE HaJl IPUPOAHUM pecypcuMa. Mebhytum, (HOHOBHO) ycno-
CTaBJbamke IpaBa CBOjWHE 3aXTeBa, KAO YOCTAJIOM W CBAaKa MHCTHUTYIH-
OHAJTHa TpOMEHa, fedUHUCAmkE OAroBapajyhux MOJUTHYKHUX aKIyja
WM, ApyruM peunma, npomeHny momutuke. [lomutuka (Public Pollicy)
camMa Mo ceOM 3a0KyIUbEeHa je pefaeUHUCAmheM WHCTUTYIMOHATHIX
apaHKMaHa Koju O OfiroBapajyl €KOHOMCKUM areHTHMa y IIUpOj €KO-
HOMCKO] cTpyKTypu (Bromley, 1989). Anu, mpoMeHa y nmpaBuMa CBOjUHE
caMo je jegHa Off OBHX OIIHja.

[Tonutuka mpuMemeHa Ha OKpYyKemhe MOKe OMTH OIepalioHa-
nu3oBaHa KopuiithewmeM nopesa, HakHana u Takcu (llesuh, 1997), wnu
KpO3 NMPUMEHY jaCHOT PerylaTOpHOT OKBHUpa. JegaH off pasiora 1ITo ce
MpPUPOAHA OKOJIMHA Hajla3W y jaBHOM JIOMEHY, jecTe W TO IITO je Mpe-
BUIIE CKYIIO MEPHUTH U Ha[INIefaTH CBE acleKTe TpaHcaKluja Koje
YKJbY4yjy YOBEKOBY OKOJIMHY. 3aMHTEPECOBAaHM YUECHULM Y NPOMETY
MOTY MOKYyIIaTH fa 00e30ee KBATUTETe KOjU HUCY afieKBaTHO MEPEHH,
WIN Ce MOTY aHTa’KOBAaTHU Yy €KCTEH3MBHOM Mepemy, y LIM/by PEeAyKoBa-
Wa TpomKoBa HabaBKke (Barzel, 1997). Kako cy oBm Tpomkosu (yBo-
bemwa n HayBUpama OCTBApUBambha MpaBa CBOjUHE) MONPUIMYHO BUCOKH,
jemMHO BiIaga MOXe [a WX CHOCH W Aa OCHrypa fia he akTUBHOCTH 3a
Koje je mnahamwe U3BpIIEHO OUTHU peJaTUBHO erKacHO u3BeneHe. Puc-
KaJIHU eKCIIEPTH Bepyjy Aa (PUCKAITHA NOACTHUIAjH MTOTIOMAaXy OKOJIMHY
W BeHy 3alTuTy. Y ofpeheHoM cTemneHy OBO je MCTWHA, ajli Kao M ca
CBUM JIpYyIMM Tope3uma, ocraje mpodieM Jladepose kpuse (Cullis
Jones, 1992). 3aTo ycnocraBibambe e(PUKACHOT CHCTEMa MpaBa CBOjUHE
MOXe 3HATHO NONPHHETH 3alITHTH oOkKoinumHe. Kajga je mo3HaTto KO
pacronaxe MpaBOM CBOjUHE, MHOTH 3aMHTEPECOBAHM €KOHOMCKH arcH-
TH MOTY O[JIYYUTH [1a WHBECTHPAjy Y UCTpasKuBama W pa3Boj mobapa
OoKpyxkema’. Ha oBaj HaumH, cBeOOYXBaTHO HAIIMOHAJHO GOTaTCTBO je
yHanpebheHo.

YBobeme cucrema npasa CBOjUHE caMo IO ceOu HUje OecruiaTHa
akTuBHOCT. [IpaBa cBOjuHE Cy ApPYIUTBEHE WHCTUTYLHjE, U Kaj TOf Cy
APYLITBEHE MHCTUTYLUjE yBEfEHe, M0jaBibyjy C€ U TPAHCAKIMOHU TPO-
mKoBu. Mebytum, ananmsa kopucHocTH (cost-benefit analysis), Tako
npuxBaheHa off cTpaHe MOKJIOHMKA €KOHOMHjEe OKpYKerma, oMoryhasa
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lla ce yTBpPAM Kaja KOPHCTH HOBOYBEAEHOI CHCTEMa IIpaBa CBOjHUHE
aHy/IHpajy TPOLIKOBE HEroBOr yBobewa. EMmupujcke cryauje cy moka-
3alle ia yBobewe HOBHX APYLITBEHHX MHCTUTYLHja, aKo je JoOpo mia-
HUPaHO, OOMYHO JOHOCH BHIIE KOPUCTH HETO IITO Hamehe TpoIIKoBa.
MebyTtnm, y cutyanunju moryhe ‘ap6urpaskHe npxkase’, HEJocTaTak Bla-
flaBUHE TpaBa M jaK MOJUTHYKU (PAKTOP 4YECTO YMHE OEeCMUCIECHHUM
yBObewe OUI0 KaKBUX HOBUX MHCTUTYIIH]jA, IITO je MOAATHH MPoOiieM
ca KOjUM ce cyouyaBajy MHOre, ako He CBe, TPaH3HIMOHE E€KOHOMHje
Lentpanne u Ucroune EBpomne. MebyTuMm, To Jexu U3BaH mpegMeTa
OBOT paja.

CBaku Off pa3NUUYNTUX NPUCTYNA 3alITATA YOBEKOBE OKOJHE
“Ma CBOje MPETHOCTH U OTPaHWYeHAa, ¥ BEPOBATHO caMO foOpa KOMOU-
Hallgja MOXe faTé AoOpe pe3yinTaTe. 3aTO MU TBPAUMO, Ha CaMOM
Kpajy, #a OM afgekBaTHO YBEJAEH CUCTEM IIpaBa CBOjUHE, CHaXKHO IIO-
Ap>KaH U rapaHTOBaH 3aKOHOM, y KOMOMHAIMjU ca OAroBapajyhoMm pe-
IyJIaTUBOM M e(PeKTUBHMM KPUBHYHUM 3aKOHOM, a0 HajOooJbU ApYy-
IITBEHN pe3yJTaT Kajia je 3allITUTa YOBEKOBE OKOJHMHE Yy MHUTamby.
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Zeliko Sevi¢

PROPERTY RIGHT, THE MARKET SYSTEM AND THE RULE
OF LAW IN THE PROTECTION OF THE HUMAN
ENVIRONMENT

Summary

Even though every human activity has some sort of effect on the
environment, it was not until the XX century that rules were introduced to
protect the environment because only then was it possible to technically
quantify the human influence on his environment, and the awareness had
developed regarding the significance of preserving the environment. In
present-day legal systems, the environment is protected by means of different
concepts and legal instruments, and one of them is the concept of property
rights, based on the instruments of protection provided by civil law. The
choice of a particular concept in a society depends on its economic structure.
The concept of regulations and permits suits the social and market economy
of Western Europe, the property concept fits the United States' consumer
orientated economy, and the concept of state control and enactments suits
the administratively controlled economy of Japan. From the economic aspect,
the property concept implies the autonomous care of the holders of property
rights for the protection of the environment, which is achieved by state
intervention, the aim of which is the increased value of the environment for
the proprietor. According to the legal approach to ownership, this is appro-
priation, with limitations. According to the economic approach, ownership
implies the possibility of using resources. From this point of view, both state
and private, and communal and general (open) ownership have the same
importance. Private ownership leads to the market regulation of environ-
mental protection issues. In that way, it is possible to determine the socially
optimal level of pollution. The pre-condition for this is a developed rule of
law, and the effective and swift protection of property. As opposed to
ownership and the market, regulations, more often than not, lead to ineffec-
tiveness. The concept of ownership is possible to apply even at the inter-
national level, because it has already produced results.

Key words:  Property rights. — Market. — Rule of Law. — Environment.
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unting and Finance Subject Group, The Business School, University of Greenwich, London,
England, UK.

44



XKesmko lesuh, [IpaBo cBOjuHE, TPKUIIHA TIOpefjak’ U BiagaBuHa mpasa (cTp. 6-46)

Zeliko Sevi¢

DROIT DE PROPRIETE, ORDRE MARCHAND ET REGNE DU
DROIT DANS LA PROTECTION DE L'ENVIRONNEMENT

Résumé

Les premiers reglements sur la protection de l'environnement n'appa-
raissent qu'au XXeme siecle. Dans les systemes juridiques actuels 1'environ-
nement est protégé par différents concepts et moyens juridiques. Du point
de vue économique, le concept de propriété sous-entend une protection
autonome de l'environnement par le titulaire des droits de propriété. La
propriété privée conduit & une régulation marchande du probléme de la
protection de l'environnement. Cela permet de déterminer le niveau sociale-
ment optimale de la pollution. Une condition préliminaire a cela est le régne
du droit développé et une protection de la propriété efficace et rapide.
Contrairement a la propriété et au marché, la réglementation conduit le plus
souvent a l'inefficacité. Le concepte de propriété est applicable aussi bien
sur le plan international, étant donné qu'il y a déja donné des résultats.

Mots-clés: Droit de propriétée. — Marché. — Régne du droit. — Environnement.

Zeliko Sevié

EIGENTUMSRECHT, MARKTORDNUNG UND
RECHTSHERRSCHAFT BEIM UMWELTSCHUTZ

Zusammenfassung

Vorschriften iiber Umweltschutz erscheinen erst im 20. Jahrhundert.
In modernen Rechtsordnungen wird die Umwelt mittels verschiedener Kon-
zepte und Rechtsmittel geschiitzt. Vom Gesichtspunkt der Wirtschaft bedeutet
das Eigentumskonzept den autonomen Schutz der Umwelt seitens des Tréagers
der Eigentumsrechte. Das Privateigentum fiihrt zur Marktregelung der Um-
weltschutzfragen. Auf diese Weise kann ein gesellschaftlich optimales Nive-
au der Verschmutzung bestimmt werden. Die Voraussetzung in diesem Sinne
wire eine entwickelte Herrschafts des Rechts und ein effizienter und schne-

* Dr Zeljko Sevi¢, enseignant principal en la matiere de comptabilité et des finances
a I'Ecole des affaires de I'Université de Greenwich (Londres).
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llwirkender Eigentumsschutz. Im Gegensatz zum Eigentum und Markt fiihrt
die Regelung am hiaufigsten zu einer Uneffizienz. Das Eigentumskonzept
kann auch auf der volkerrechtlichen Ebene angewandt werden, da er in
diesem Bereich schon bedeutende Ergebnisse gezeigt hatte.

Schliisselbegriffe: Eigentumsrecht. — Markt. — Rechtsherrschaft. — Umwelt.
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