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SOME OBSERVATIONS ON THE LEGAL NATURE
OF THE INTERNATIONAL LAW OF THE SEA

THE CONCEPT OF THE INTERNATIONAL LAW OF THE SEA (1)

The concept of the law of the sea in a formal sense. — Since the law
of the sea is a component part of public international law, (2) there is no
special need (except epistemological) to give it a separate and independent
definition, for logically such a definition would either be a paraphrase of the
general definition of public international law or an enumeration of the topics
regulated by the rules which we refer to as the law of the sea (3). Therefore,
from the standpoint of the concept we are discussing, we can conceptually

(1) As follows from the formal concept, the term ,,international law of the sea’ should
be regarded as shorthand for all the rules of public international law which regulate maritime
affairs. Such a description seems a fair one since this phrase (typical of a widespread tendency
in the theory of international law to talk, for instance, about ,,space law,” | treaty law,”
,,humanitarian law,” etc.), besides having positive, symbolic implications in a system which
cannot boast of an advanced level of codification, carries a certain risk that the symbolic
meaning be taken as a basis for other, less than logical extrapolations. A good example is the
title: ,,Convention on the Law of the Sea.”” Grammatically construed, this phrase suggests that
a convention has been concluded on a body of existing law, of in other words that it merely
reshaped legislation already in force. Such a conclusion would obviously be wrong, for the
Convention to a great extent has created new law. If the reasoning behind the adoption of this
wording were to be applied by analogy to other legal instruments, then the Law on Contracts
could be called the ,,Law on Contract Law," or the Law on Criminal Proceedings the ,,Law
on the Law of Criminal Proceedings.” The same criticism could be levelled at the wording of
similar titles (e.g., the Convention on the Law of Treaties).

(2) In a chapter entitled, ,,The Sources and Development of the International Law of
the Sea,”” one of the authorities on thé law of the sea talks about ,,international law, of which
the principles which govern (emphasis abed) maritime intercourse, naval warfare and neutrality
form a substantial part..” C. John Colombos, The International Law of the Sea (1967), p. 7.

(3) We find an example of an epistemological definition in Davorin Rudolf, Meduna-
rodno pravo mora (The Intemational Law of the Sea) (1985), p. S.
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define the law of the sea as that part of pubhc mtematlonal law whlch, ;
ratione materiae, regulates maritime affairs. .

The concept of the law of the sea in a substantzve sense. — In a
substantive sense, the law of the sea represents an instititionalization of
demands by states to extend their jurisdiction over the maritime region. Here
we can distinguish between two aspects of msntuuonahzanon ‘

1) a positive aspect, which is seen in the recogmtlon to coastal states
of the nght to extend their jurisdiction over various parts of the sea. It is
manifested in permissive norms, such as, for example, the rule that entitles
a coastal state to establish a contlguous zone bordering on its territorial sea.
Permissive norms may be complete (when a night and the modalities of
exercising it depend on the will of the state, as in the case of the contiguous
zone, since it is left up to the coastal state to-decide on the establishment
and breadth of this zone within permitted limits), or incomplete (when the
possession of certain rights is inherent and does not depend on the will of
the state, (4) but the spatial modalities of exercxsmg the g1ven nght is a
matter of the will of the coastal state);

11) a negative aspect, which is seen in the prothmon of assertlon by
states of sovereignty or jurisdiction over certain parts of the sea. This aspect
1s expressed in interdictory norms, of which the prmcxpal one forb1ds states
to lay claim to sections, of the-open :sea.

Institutionalization is carried out by d1v1d1ng up the sea as a’physical
entity into zones, which differ among themselves according to the amount
of nights acknowledged to the coastal state. In this respect, the normative
logic of the international law of the sea is that the rights of a coastal state
become progressively diminished in each successive zone moving from the
shore seaward (5). In effect, the legal partitioning of the sea accommodates
the ambitions of coastal states to extend their sovereignty over areas where
it does not conflict with the sovereignty of other states and ‘they raise no
objections. However, it would be an exaggeration to think that the interna-
tional law of the sea is a simple or mechanical projection of the individual
demands of states. In such an event, it would merely represent externalized
municipal law or a rationalized aggregate of the de facto relations of littoral
states. Institutionalization has been carried out in the parameters of the basic
principles of universal international law at its present stage of development,
expressing as regards the sea the prevailing balance between individual =
interests and the general interest of the international community.

Excepting the period when the leading maritime powers extended the1r“
dominion over entire seas and oceans (6), WlllCh could be called a prelegal

) (4) A state possesses a 1crrllonal sea ipso facto, by vlrtue of the fact that ns temtory
borders on ‘a sea (see footnote 32) By analogy, a coastal state. acqulres nghts ‘over the
conuncmal shelf zpso fa/cto and ab niio. o et S
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state of affairs, institutionalization has been carried out in the manner of jus
strictum, on the basis of a strict separation between the waters which are of
national interest (the territorial sea) and the waters which are of international
interest (the high seas). As time goes on, the international law of the sea is
acquiring the attribute of jus aequum by satisfying the interests of the coastal
states to the extent justified by their reasonable and fair interests (primarily
those of an economic nature but also to a degree the interests of security),
while at the same time protecting international interests by imposing limita-
tions on coastal states or articulating the rights of third states. However,
down through the entire history of the law of the sea, the protection of
international interests has not been carried out directly, through international
machinery (except to some extent in cases on the high seas when a warship
under one flag takes measures against a merchant vessel of another flag,
acting in the capacity of an agent of the international community), because
such machinery simply did not exist, as the law of the sea represented a
distribution of junisdiction, primarily to the coastal states. The first elements
of direct international jurisdiction over the sea are only to be found in the
institution of the international sea-bed area (as the common heritage of
mankind).

FORMS OF INSTITUTIONALIZATION IN THE TRADITIONAL
LAW OF THE SEA

The institutions (positive and negative) known to the traditional law
of the sea are the belt of coastal waters (bays, gulfs and estuaries as inland
waters and the territorial sea), and the high seas. We shall consider the forms
of institutionalization in a positive sense (internal waters and the territorial
sea) ab intra, i.e. in a way intended to show how coastal states, in possession
of these two zones, which per se are forms of an institutionalization of the
desire to extend their authority over the sea, and taking advantage of the
ambiguity and insufficient effectiveness of rules of law regulating these
waters, have vigorously pursued their ambition to extend the outer limits of
their jurisdictional rights. It has also been seen that the high seas, as an
expression of institutionalization in a negative sense, are not devoid of
elements of appropriation.

The Positive Aspect Of Institutionalization

Internal marine waters. — In the belt of inland waters, the desire to
gain control over greater expanses of the sea has basically been manifested
in three ways:

1) with the inauguration of the system of straighten baselines. The
roots of this practice can be traced back to the early 18th century, when the
British sovereign in his proclamation on the King's Chambers established
jurisdiction over ,,extensive expanses of ocean, bounded by lines drawn from
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one headland to another headland” (7). This enactment was based on the
theory of headlands, which took on special importance in the delimitation
of bays. The legality of the system of straight baselines was confirmed by
the International Court of Justice in the Anglo-Norwegian Fisheries Case (8).
The Geneva Convention on the Territorial Sea and Contiguous Zone (1958)
provides for the possibility of drawing straight baselines between appropriate
points along the coast or islands, in the event that the coastline is deeply
indented or where there is a fringe of islands along the coast or in its
immediate vicinity (Art. 4, para. 1).

2) by putting a liberal constructzon on the czrcumstances under which
bays are to be considered integral parts of inland marine waters. It is a
universally recognized principle that a bay is considered to be the internal
waters of a coastal state in the event that the width of its mouth does not
exceed double the width of the territorial sea. This theoretically perfect
principle based on arithmetic logic has not, however, met with uniform
application in practice for two basic reasons:

1) disagreement over the breadth of the temtonal sea. Different widths
of the territorial sea have, ipso facto, affected notions about the width of
bays. Attempts have been made to overcome this problem by laying down
rules according to which small bays whose width does not exceed ten nautical
miles fall into the category of inland waters. A practical reason for such a
rule was the desire to obviate disputes in claims on fishery rights in such
bays (9). The ten-mile rule has been incorporated into a large number of
international conventions (10) and has also gained support in the practices
of arbitrage (11). However, in the Fisheries Case (1951), the International
Court of Justice found that ,,although the ten-mile rule had been adopted by
certain States both in their national law and in their treaties and conventions,
and although certain arbitral decisions had applied it as between these: States,
other States had adopted a different limit.” Therefore, the Court felt that the
ten-mile rule had not yet acquired ,,the authority of a general rule of
international law” (12). Parallel with the changing views on the breadth of
the territorial sea, notions have also changed as to the width of bays. The:
Geneva Convention on the Territorial Sea and Contiguous Zone (1958), while
not explicitly envisaging a twelve-mile breadth for the territorial sea, did
establish the rule according to which: -

,Jf the distance between the low-water marks of the natural entrance
points of a bay does not exceed twenty-four xmles a closmg hne may be

(7) M. Barto3, Medunarodno javno pravo (Pubhc Internaﬂonal Law) (1956), II 166 ‘
(8) LC.J. Reports, 1951, pp- 116,:131: S
(9) Colombos, op. cit., p: 178.

(10) For instance, the Anglo-Frcnch Treaty of '1839; “the Anglo-Damsh Convenuon of
1901; the Convention on Fisheries in the North Sea of 1882 o

(11): I C. J. Reports, op- cit.
(12) Ibid.
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drawn between these two low-water marks, and the waters enclosed thereby
shall be considered as interal waters” (Art. 7, para. 4 of the Convention).

11) the so-called historic bays doctrine. The historic bays doctrine, as
a component of the more general theory of historic waters, refers to: ,,those
portions of the sea whose legal status — with the consent of other states —
differs from the status which they would have on the basis of generally
accepted rules of law” (13). The ambiguity of the concept of historic bays
becomes clear when we consider the two essential parts of the above
definition, viz., the moment when the consent of other states can be consi-
dered to exist and how it is determined, and the meaning of the phrase
,,generally accepted rules of law” concerning the width of a bay. If we take
as ,,generally accepted” the traditional view on the breadth of the territorial
sea, it would follow that every bay wider than six miles is an historic bay,
while if we opt in favour of the ten-mile rule, then every bay wider than ten
miles would deserve this epithet.

The ambiguity of the historic bays doctrine has ideally served the
appetites of states for extending their authority over broad stretches of the
sea. Examples from the practice of maritime states provide good illustrations
of this (14). Even the Geneva Convention on the Territorial Sea and Conti-
guous Zone (1958) lends itself to the general trend to increase the width of
bays considered inland waters. Expectations (15) that the liberal rules con-
tained in Art. 7 (4) of the Convention, according to which bays whose width
does not exceed twenty-four nautical miles are internal waters, would remove
the rationale for the existence of historic bays have proven to be unfounded,
both from the standpoint of the Convention as a whole and from the
standpoint of practice. As regard the former, Art. 7 (6) of the Convention
expressly states that the provisions of paragraph 4 shall not apply to ,,histo-
ric” bays, while in practicé countries have not shown even a modicum of
willingness to renounce the opportunities provided by such a vague concept
as the theory of historic bays for extending jurisdiction over large portions
of the sea along their coast.

3) with the concept of ,,archipelagic waters.’’ Professor Barto§ sums
up of the theory of archipelagos in a nutshell: ,,If a number of islands
belonging to the same state are located in a relatively small area and are so
linked as to form a natural entity, then that portion of the sea bounded by
them is to be considered internal waters” (16). It would be hard to argue
with the basic premise that the waters between islands which form a political
and economic unit and which are in close vicinity with one another should
enjoy the status of national waters. Complications, however, arise when it
becomes necessary to give a normative expression to this premise and
articulate it in the form of rules on archipelagic waters.

(13) Gilbert Gidel, Le droit international public de la mer (1934), 111, 623.

(14) Examples of historic bays are given by Rudolf, Medunarodno prave mora, op. cit.
(15) McDougal and Burke, The Public Order of Oceans (1962), pp. 357-358.

(16) Bartog, op. cit., p. 167.
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Feeble attempts to establish a umform rule.on archxpelaglc waters (17)
were further undermined by exceptions made in the case of ,,historic”” rights
(18). Here the de facto might of littoral states has: played the decisive role
(19). The ambiguous concept-of an archipelagic sea has particularly played
into the hands of the archipelagic states of Asia or Oceania. Pointing to the
ruhng handed down by the International Court: of Justice in the Anglo-Nor-
wegian Fisheries Case, archipelagic states have demanded that baselines be
drawn around the entire group of islands. For instance, Indonesia and the
Philippines take as low-water marks. the tips of reefs that are only visible at
low tide, thus putting a liberal construction on Article 4 (3) of the Geneva
Convention. They draw straight baselines without any restriction, claiming.
the right to do so from the principle of the unit formed by an archipelagic
state, particularly if they feel strong enough to withstand any eventual
opposition. While Indonesia has increased its territory by almost 100, 000
square miles by drawing such baselines, Fiji gave up the idea of mcludmg
all its islands within straight baselines. G1ven such a broad mterpretanon of
archipelagic waters, a diverse practice has arisen as regards their legal reglme
some states (Indones1a) have treated these waters as national, where there is
no right of innocent passage, while others (Fij0) regard them ‘as territorial
waters.

The Territorial Sea — As regards the temtonal sea; states have
pursued their asplratxons to extend sovereign rights: seaward ‘mainly :along
two lines: a) directly — by extending the breadth of the belt of territorial
waters, and b) indirectly -~ by means of the methods used to determine the
basehne from which the breadth of the territorial sea is measured.

a) The breadth of the territorial ‘sea has always been the: subject of
widely varying demands. The principles underlymg the institution of the
territorial sea had not yet been agreed upon before demands were being -
voiced for an enormous breadth of 100 ‘miles (20). Subsequently such
demands were dropped and gave way to more reasonable ‘claims, but in

(17) - We could cite’ as an ‘ex‘ample Colombos's view, which\{h‘e optimisﬁcallyeal]s :
,-generally recognised,” that a group of islands forming part of an:archipelago-should: be
considered as -a unit, and ‘the-extent of territorial waters is to:be measured from the centre of
the archipelago (Colombos op: cit., p. 120). : :

(18) Great Britain, for instance, treated New Guinea and Papua and all the many scattered
islands in their vicinity as'an archlpelago even though many of the islands are more than one
hundred miles away. It is noteworthy that aspxratlons to enclose the waters around archlpelagos
emerged in the time of colonialism, since in Asia: ‘the traditional local: usages were based on
the ‘principle of freedom. of the seas. (R: P. Anand; ,,Freedom of the Seas: Post Present.and
Future,”” New Directions of International Law, Festschrift: Abendroht (1982) pp 216 ff

(19) When in 195 1 the ‘government: of Ecuador passed a law sett.\ug the ‘breadth. of the
territorial sea at twelve pautical-miles and drawing baselines around the Colon Archipelago in
such a-way that the archipelago- was ‘treated: as: a:continuous:land .mass, the United States
lodged a protest, pointing ‘out; among: other thmgs that\each 1sland in an’ archipelago should
have its own territorial waters, except in cases wh the theen two. lslands
is:less than sxx marine mlles : .

(20) Bartos op eit; » P 183
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practice to date the diverse interests involved have prevented a uniform usage
from developing. It seemed as though the turn of the 19th century had
brought with it a general rule, and that states had agreed not to claim
sovereign rights over more than three nautical miles (the so-called marine
league rule). It soon transpired, however, that it was not a general consensus
on the acceptability of the marine league rule that prevented littoral states
from having greater pretensions but rather the de facto might of the powers
who were in favour of this rule. An almost anithmetic division became evident
at the Hague Conference — on one side there were 18 states, including the
most powerful maritime countries, supporting the three-mile rule, opposed
by 17 states, which should also include the USSR, attending the Conference
as an observer, seeking a larger breadth of four or six miles (21). At the
Geneva Conference, the problem merely received a new quantitative dimen-
sion, because the participants at the conference were divided not over the
marine league rule but over whether six or twelve miles should be taken as
the breadth of the terntonial sea. The Convention on the Territorial Sea and
Contiguous Zone did not resolve this controversy, for it went no further than
a clause according to which the contiguous zone may not extend beyond
twelve miles from the baseline serving to calculate the width of the territorial
sea. The definition of a rule which merely fixes the outermost limit to which
states may extend their sovereignty has spawned a wide variety of practices.
According to the findings of research discussed in Limits and Status of
Territorial Sea, Exclusive Fisheries Zone, Fisheries Conservation Zones and
Continental Shelf, (22) 28 states declared territorial seas of thee miles; 19
states claimed a breadth ranging from four to ten miles, and 40 states accepted
the twelve-mile limit; five states wanted more than twelve miles, and two
states went along with the general principle that their territorial sea would
extend as far as allowed by international law.

b) States have also pursued their ambitions to have their territorial
waters as extensive as possible by more discreet, indirect means.

By applying appropriate methods for calculating the baseline from
which the breadth of the territorial sea would be measured, coastal states
have managed to extend their jurisdiction over no small areas of ocean. Two
methods in particular have proven popular. The first is to take the lowtide
mark along the length of the coast as the normal baseline for measuring the
breadth of the territorial sea (23). An illustration of the practical implications
of this method of calculating the baseline can be found, for instance, in the
Yangtse-kiang delta, where the difference between the base marks of low
and high tide is five miles; if the low-tide mark is taken as a baseline, the

(21) Juraj Andrassy, International Law and the Resources of the Sea (1970), p. 41.

(22) FAO Legislative Series, No. 8/1969.

(23)  According to® Article 3 of the Geneva Convention on the Territorial Sea and
Contiguous Zone: ,,Except where otherwise provided in these articles, the normal baseline for
measuring the breadth of the territorial sea is the low-water line along the coast as marked on
large-scale charts officially recognized by the costal state.”
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belt of territorial sea is thus de facto extended by the cited number of miles.
A second method, which has its objective rationale in the special configu-
ration of the shoreline, is the use of straight baselines, a subject which has
been touched upon in the foregoing section on internal waters. Somewhere
between these two methods lies the method according to which states, by
_calculating from manmade land reclamation works, move the baseline out-
ward from the natural low-tide mark. This is done by making landfills along
the coast as, for instance, in the Netherlands, Hong Kong, Florida, or Japan
" (24). In this way the low-tide mark which serves as the baseline for measuring
the breadth of the territorial sea is moved seaward.

The Negative Aspect of Institutionalization

The high seas. — The concept of the high seas is typical of the
formative period of the traditional law of the sea. The earlier periods in
which states had no compunctions about proclaiming their dominion over
entire seas and oceans could from this standpoint be characterized as a
pre-legal state of affairs. The rule of the freedom of the high seas, (25) once
controversial, has in the last three centuries achieved the status of jus cogens
and in the true sense of the word has become a symbol, almost a fetish, of
the traditional law of the sea. The place and importance of the rule of the
freedom of the high seas in the system of customary law would make a
history of this rule essentially a treatise on the development of the principle
of freedom of the seas (26).

The rule of the freedom of the high seas is based on the principle of
anti-sovereignty. The Geneva Convention on the High Seas (1958), whose
provisions are ,,generally declaratory of established principles of international
law,” as it says in the Preamble, states in Article 2: ,, The high seas being
open to all nations, no state may vahdly purport to subject any part of them
to its sovereignty.”

Te principle itself is worded in the negative, both as regards its content
and as regards the limits of the area which is called the high seas.

Whereas the Convention established the sovereignty of states over
their territorial sea, institutionalizing territorial jurisdiction, ex definitione it
made the high seas free for all nations, excepted from occupation or assertion
of sovereignty. In this sense, the rule on the freedom of the high seas is of
an interdictory nature. Even though it does not have jurisdictional rights in
the high seas, a country possesses and exercises soverelgnty over vessels
which ply these waters by virtue of their nationality, i.e: their flag. By giving
a vessel its flag, a state acquires dual prerogatives: privilegia favorabile and

(24) Andrassy, International Law:and. the Resources of-the Sea,. op. cit., p. 36.

(25) For further commentary-on the content and ‘development of the freedom of the seas,
see: V. Ibler, Sloboda mora (Freedom of the Seas) (1965), pp 45 ff.

(26) Anand, op: cit.; p."215:
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privilegia odiosa, (27) with the scope of this jurisdiction dependent on the
type of ship concerned (complete for warships and relative for merchant
ships, as under certain circumstances (28) a warship flying a foreign flag
may claim this junsdiction). Other prerogatives (in addition to navigational)
have for many decades been of an accessory character, for the traditional
law of the sea essentially has amounted to the law of navigation (jus
communicationis). At heart it 1s a question of a concept with negative
obligations, (29) which has encouraged the opinion that the concept of the
high seas is a restrictive one and that it is nothing more than an antithesis
to the other, positive concept according to which other parts of the sea are
subject to authority and sovereignty (30).

A negative approach is also seen in the principle according to which
the bounds of the sea falling under the régime of the high seas are defined.
The high seas are described as ,,all the sea lying outside the territorial sea...”
(31). In the light of this methodology, the description of the high seas as
being res communis omnium requires a certain qualification. This description
1s all fine and good when the high seas are considered in abstracto, but when
the high seas are regarded as a physical entity, as a specific part of the sea,
it is hard to avoid the conclusion that the marginal sections of this entity are
treated by littoral states as territorium nullius, in the generally accepted sense
of Roman law (res nullius cedit primo occupanti). In practice, every exten-
sion of the jurisdictional rights of coastal states is made to the detriment of
parts of the sea which we call the high seas and to the régime prevailing
there. For instance, the exclusive economic zone is established in parts of
the sea which, according to the Geneva Convention on the High Seas (1958),
fall under the régime of the high seas.

THE DICHOTOMOUS STRUCTURE OF THE TRADITIONAL
LAW OF THE SEA

The traditional law of the sea was grounded in a strict dichotomy
between the territorial sea (territorial waters and internal waters) and the high
seas. The territorial sea was considered to be an integral part of state territory

(27) Bartog, op. cit., pp. 142-143.

(28) According to the Geneva Convention on the High Seas, these are cases when there
are reasonable grounds to suspect: ,,a) that the ship is engaged in piracy; or b) that the ship
is engaged in the slave trade; or c) that, though flying a foreign flag or refusing to show its
flag, the ship is, in reality, of the same nationality as the warship’® (Article 22).

(29) In his exposition of the régime of the high seas, out of four postulates Andrassy
words three in the negative, in the form of an interdiction. Andrassy, Medunarodno pravo
(International Law) (1976), p. 179.

(30) Gidel's interpretation was cited in the United Nations' Memorandum on the Régime
of the High Seas, Doc. A/CN. 4/3, 14, July 1950, pp. 2-3. For the opposite view, see Ibler,
op. cit., p. 55.

(31) Andrassy, Medunarodno pravo, op. cit., p. 177.
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in which the régime was based on the doctrine of sovereignty. As pointed
out in the Fisheries Case, every state whose land mass is lapped by the sea
has been accorded by international law a corresponding portion of the surface
of the sea which consists of what the law terms the territorial sea. The
possession of this territory does not depend on the will of states but rather
is obligatory (32).

' Whereas a state possesses territorial rights in the spaces of the
territorial sea, the high seas, as the second part of the dichotomy, were
excluded from occupation and the assertion of sovereignty. From the standpo-
int of possibilities of claiming territorial rights, the rule on the freedom of
the high seas appears as a prohibitive rule. The doctrine of anti-sovereignty
therefore underlies the régime of the high seas. Its content has not been
elaborated in the direction of establishing direct international jurisdiction;
rather, the régime of the high seas is constituted on the basis of the principle
of legal personality. A state, albeit not having jurisdiction over the high seas
themselves, in principle possesses and exercises authority in these waters
over ships flying its flag. Therefore, we can say that in regulating the régime
of the high seas, the traditional law of the sea went no further than an
individual distribution of jurisdiction with negative obligations (33).

Usually the two parts of this dichotomy (the territonial sea and the
high seas) are considered to be under two completely distinct régimes. In
the last analysis the régime of the territorial sea is a normative expression
of the assertion of dominion, whereas the high seas are an expression. of
common, general interests, in which all states have equal rights. In ‘this
scheme, the traditional law of the sea thus represented two normative
antipodes: jurisdictional rights embodied in the institutions-of territorial and
internal waters, and rights to enjoy common property in the form of the
institution of the high seas. If we analyze in greater detail the normative
content and in particular the practical consequences of applying: the concept
of the high seas, we see that the two parts of this aforementioned dlchotomy
are in harmony with one another, in dialectical unity. Namely, there is no
quarrel with the fact that the belts of inland waters and territorial sea are
legal forms through which the sovereign authority of the state is institutio-
nalized, forms of de jure appropriation of parts of the sea. The imperative
provision which states that the high seas are to be ,,free for all nations” =
suggests that every form of appropriation is precluded from the very concept
of the high seas. The actual situation, however, is quite different. In condi-
tions of de facto inequality, the premise of the formal equality of states in
the high seas leads to indirect, de facfo appropriation of the sea by the great
maritime powers. De facto appropriation of the high seas by the maritime
powers has grown progressively with the advancement of technology and
increases in the scope and d1vers1ty of non—navxgauonal uses, so that the

(32) 1CJ. Reports, 1951, p. 46. . ~
(33) V. Friedman, The Changmg Structure of Inlernatxonal Law (1964), D 73
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participation of a large number of states in exercising accessory freedoms of
the high seas (fisheries, overflight, the laying of submarine cables and
pipelines) is virtually nil. As far as small and less developed countries are
concerned, and they make up the overwhelming majority of the international
community, the freedom of the high seas 1s nudum jus (34).

EROSION OF THE TRADITIONAL LAW OF THE SEA

The rule on the freedom of the high seas as a kind of fundamental,
constitutional principle of the traditional law of the sea resided in the
harmony of two premises: one of a practical nature (the premise of the
inexhaustibility of the ocean and its bounty) and the other of a legal nature
(the premise of common ownership of the sea). From the very outset the
first premise has played a more important role: a legal régime which permits
the free and unrestricted exploitation of the sea 1s merely a rationalization
of the situation in which everyone can use the sea without at the same time
diminishing the share of others. Hence it is only to be expected that the
erosion of the traditional law of the sea began at this point.

The practical premise that the sea and its resources are inexhaustible
has been qualified by technical and scientific advances. The impressive riches
of the sea, both living (35) and non-living (36) have begun to be exploited,
thanks to new technology, in ways (37) and on a scale which in the recent
past would have been regarded as science fiction. In short, technical advances
have made the exploitation of the resources of the sea an incontrovertible
fact. Opportunities for exploiting mineral, non-living resources of the sea
have thrown into sharp relief the inequalities inherent in the dichotomous
nature of the law of the sea, for according to these régimes, the high seas
have been de facto appropriated by the technologically advanced countries.
To be sure, even earlier there could be little talk of the equality of states
when it came to exploitation of the oceans, but the implications and extent
of inequality changed from their very foundations the moment when the sea,
once primarily and object of jus communicationis, a navigational waterway,
turned into an object of resource rights. In the former case, the sea is an

(34) Dupuy trenchantly remarks that the freedom of the seas was a corollary to the
freedom of labour in 19th century industrial Europe; in actuality, the rights of the strong meant
enjoyment of freedoms, while it was the right of the weak to be subjugated. R. J. Dupuj, The
Law of the Sea (1974), p. 3.

(35) See: FAO, World Fisheries and the Law of the Sea: the Challenge to Fisheries
Development and Management under the New Legal Régime (1979), p. 15.

(36) G. A. Pardo, 22nd Session, Official Records, 1st Committee 1515 meeting; also:
UN, Economic Significance in Terms of the Various Limits Proposed for National Jurisdiction,
UN Doc. A/AC. 138/87 (1973), p. 15.

(37) For instance the establishment of ocean oyster and pearl farms or, in the case of
ores and minerals, extraction from the sea-bed by transforming minerals from a solid to &
liquid state. See: Andrassy, International Law and the Resources of the Sea, op. cit., pp. 17-18.
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inexhaustible resource for navigational purposes, whereas in the latter case,
it is a resource that can be used up, regardless of the time span over which
this process takes place.

Objections to the traditional law of the sea have been raised in
particular by newly independent countries, (38) which, as a rule, are doubly
handicapped: a) they do not have advanced technologies or economies that
would enable them to utilize the resources of the sea more intensively, and
b) they do not have at their disposal enough funds to finance ambitious
development programmes. Therefore, they have energetically demanded a
review of the traditional law of the sea in the light of the principles of the
new international economic order.

Erosion of the traditional law of the sea has been reflected in a growing
tendency for claims to be laid on stretches of the high seas. Such claims in
a technical legal sense have been pursued along two tracks: either by
extending the sea zones in which a coastal state enjoys sovereign rights, or
by establishing new zones which do not fall within the dichotomous scheme
of traditional intemational law. Thus the dichotomous structure of traditional
international law has been destroyed in a formal and in a practical sense (in
which a maritime state imposes its jurisdiction over parts of the high seas).
The introduction of the contiguous zone and rights to the continental shelf
are usually taken as marking the beginning of this process.

ASPECTS OF EROSION

The contiguous zone. — The relationship between the substantive
concept of the law of the sea and the institution of the contlguous zone can
be analyzed ab extra and ab intra.

Ab extra, the institution of the contiguous zone is in itself an extension
of the jurisdiction of coastal states. This extension is based on the need felt
by coastal states to establish special jurisdictional rights over parts of the
sea adjacent to the territorial sea for the purpose of protecting certain
interests,.and it has become widely accepted in a relatively short space of °
time (39).

(38) A large number of newly liberated countries, mainly underdeveloped, ‘argue that
only the large and strong states have benefited from. the unlimited and undefined freedoms: of
the traditional law of the sea. (Vratusa, cited in Third . UN Conference of the Law of .the Sea,
Official Records, Vol. 1, UN Publications, Sales No. E.75.V.3, 1975, p. 92). By way of
illustration, it has been said that the-traditional law: of the sea provided a pretext-for a handful
of countries to mercilessly exploit the resources of the sea; to -,;terrorize the world’* and to
,,devastate the ocean environment’’ (Warioba — Tanzanja, ibid.; p..92).

(39) The institution of the contiguous. zone was recognized by states as early as 1930 at
the Hague Conference on the Law of the Sea, but a concrete rule was not formulated because
no agreement could be reached: on the legal nature. and breadth:of this zone.
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Ab intra, the institution of the contiguous zone has been used by
coastal states as a convenient legal form for establishing a régime similar to
the one obtaining in the territonial sea. There are two considerations which
are of interest in this context: 1) the breadth of the contiguous zone; and ii)
the prerogatives enjoyed by the coastal state in this zone.

1) As far as the extent of the zone is concerned, there has been the
usual diversity of practice so typical of the law of the sea. For instance, the
US Anti-Smuggling Act of 1935 authorized the US president, under specified
circumstances, to establish zones in the open sea in order to combat smug-
gling (the so-called Customs Enforcement Area); these zones could extend
as far as 200 nautical miles from the place where a violation was committed.
A far more modest contiguous zone was claimed by Argentina, Canada, Chile
and Cuba (twelve nautical miles); by Norway (ten miles), and by Ceylon,
Finland, and Poland (six miles). Jurisdiction in waters adjacent to the
territorial sea has also been asserted for reasohs of security and neutrality.
An extreme example of safety zones of this type is provided by the belts
established at the first meeting of foreign ministers of the American states
held in Panama in 1939, which at certain points extended as far as 300
nautical miles.

Some order was imposed by the Geneva Convention on the Territorial
Sea and Contiguous Zone (1958), which, although failing to specify the width
of the territorial sea because of an absence of consensus on this matter, ne-
vertheless did state that the contiguous zone could not extend beyond twelve
nautical miles from the baseline from which the breadth of the territorial sea
1s measured (Art. 24, para 2). Thus a semblance of flexibility was created
as regards the setting of the breadth both of the territonial sea and of the
contiguous zone within the maximum limits of twelve sea miles, but in fact
the concept of a twelve-mile territorial sea was indirectly condoned, since
in the light of differences in the régimes between these two belts it was clear
that the prerogatives acknowledged to the coastal state in the contiguous
zone were comprehended in the régime of the territorial sea.

1) Two conceptions of the rights of coastal states in the contiguous
zone have had currency (40). According to one, the rights of the coastal state
in this zone are an extension of the right to defend its public order, so that
its jurisdiction in the contiguous zone has grounds in a de facto or postulated
infringement of the regulations in the territory over which the coastal state
exercises sovereign authority. In other words, in this zone the coastal state
does not have original, special interests (hence the specification that it is part
of the high seas) and instead only enjoys rights deriving from the need to
ensure the observance of its national legislation (primarily customs and
sanitary regulations and those regulations connected with immigration and
emigration). According to the other notion, a coastal state possesses concrete,
original interests in the contiguous zone, which give rise to special jurisdic-

(40) Barto3, op. cit., pp. 215-216.
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tional rights. In this zone the coastal states not only may exercise jurisdiction
to protect their public order, but also may extend the territorial effect of their
laws and regulations (in practice this was done in order to protect fisheries).

The Geneva Convention on the Territorial Sea and Contlguous Zone,
by acknowledging to coastal states the right of control over the. contiguous
zone, (41) has opted for the more moderate conception. The Convention
embraced the thesis that the contiguous zone is a part of the high seas which
does not fall under the sovereignty of a. coastal state and in which it only
has specific jurisdictional rights. However, the qualification of the contiguous
zone as part of the high seas certainly seems euphemistic, because the very
fact that the coastal state has special jurisdictional rights in it is per se in
contradiction to the régime of the high seas (42).

The continental shelf. — The extension of jurisdiction over the con-
tinental shelf is perhaps the best illustration of the speed with which coastal
states seize every opportunity to extend their jurisdiction:over areas of the
sea. US President Truman's proclamation of September 28, 1945, concerning
the natural resources of the subsoil and sea-bed of the continental shelf
precipitated a veritable avalanche of unilateral acts by littoral states, (43) so
that the Geneva Conference (1958) found itself confronted with firmly
entrenched practices. Also influential was the fact that the vertical extension
of jurisdiction, unknown in the previously one-dimensional law of the sea,
created a convenient illusion that the coastal states were pursuing their
interests while at the same time not impairing the freedom of the high seas.

However, we would be mistaken if we were to think that by procla-

_iming their rights to the continental shelf the coastal states were guided by
a uniform legal understanding of the content of the future institution. In
practical terms, the only element in common in- this practice was animus
possidendi. The unilateral acts covered a wide range from ,,jurisdiction and
control” (USA), to ,,exclusive jurisdiction and control” (Dubai, Qatar, Abu
Dhaby, etc.), to ,,absolute jurisdiction and absolute authority”’ (Bahram) (44).
Some acts went so far as to proclaim the continental shelf to be an ,,integral
part”” of state territory subJect to local administration and authonty (45). In
the light of these differences, it is no exaggeration to say that prior to the =
Convention on the Continental Shelf (1958), the notion of the continental

41) The Convention envisages that in'thisfzonejicoast‘él stétémziy carry oiit the control
necessary to: ;;(a) prevent infringement: of its custorns; fiscal; immigration- or sanitary regula-
tions. within its: territory ‘or: ferritorial sea;: (b). punish. lnfnngement of the above. rcgulatlons
committed within its lemtory or temtonal sea” (Article 24) . s

(42) Andrassy, Medunarodno pravo, ‘op=citi; p: 1730 : o 5

(43) See: UN Legislative Series, Laws and Regulatzons on the Reglme of the ngh Seas,

I, 3=51; Supplemenl to Laws and Regulations on the Régime on the ngh Seas, vols I and
II, and Laws coricerning the Nationality of Ships, 1959, pp 3—1 L
- (44) Laws and Regulatzons, ibid., ‘I;"22—-25 o
(45) Ibid.; p. 26 :
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shelf was basically no more than a collective term for different forms of
appropriation of the seabed and subsoil beyond the territorial sea.

The practice of uncontrolled appropriation of the sea-bed and subsoil
was not completely nipped in the bud by the Convention on the Continental
Shelf (1958). The definition of the continental shelf provided by the Con-
vention (46) was a balanced compromise between demands to exploit the
continental shelf on a broad and uncontrolled basis and demands for limits
to be imposed on assertion of rights to this zone. The first demand was
expressed in the definition of the continental shelf in the form of the so-called
dynamic limit, according to which the continental shelf included the sea-bed
and subsoil to a point where the depth of the water allowed exploitation of
the natural resources lying therein. The crterion of exploitability is a de
facto rather than legal category. It is determined not by rules of law but by
technology, so that from a legal standpoint it could go on ad infinitum to
the farthest physical limits. (The only legal limitation which might be found
depends on the interpretation of Article 1 of the Convention in this context.
The wording according to which the continental shelf includes the sea-bed
and subsoil of the submarine areas adjacent to the coast cannot be construed,
even in terms of the exclusive criterion of exploitability, in such a way as
to mean that a coastal state is entitled, by virtue of advanced technology, to
go on ad infinitum 1n its appropration of the sea-bed and subsoil.) The
second demand found expression in the establishment of a 200 meter depth
limit. This criterion cannot be accused of not being a legal category, but the
objection can be made that it represents precisely a kind of unfortunate legal
phrasing which does not respect the facts on two basic levels: a) geological,
since as the exact sciences tell us, some coastal states, for instance those of
Latin America, according to this criterion for all practical purposes have no
continental shelf, a fact which makes them seek compensation in different
areas; and b) technical and technological considerations, for it overlooks, or,
as practice has shown, underestimates, the development of technology.

The combination itself of a depth limit and the criterion of exploita-
bility has also proven to be unfortunate, for it has shown itself to generate
dual inequalities: on the one hand it has put coastal states with a small
continental shelf or none at all into a disadvantaged position, and on the
other it has provided legal grounds for increasing the inequalities behveen
the industrially and technologically advanced countries and the underdeve-
loped countries. In the last analysis, this fact has encouraged handicapped
countries to seek compensation, which according to the logic of appropria-
tion, has been found in the establishment of new institutions such as, for
example, the epicontinental sea, maritime zones, etc.

(46) The Convention on the Continental Shelf (1958) defines this term as referring ,,(a)
to the seabed and subsoil of the submarine areas adjacent to the coast but outside the area of
the territorial sea, to a depth of 200 meters or, beyond that limit, to where the depth of the
superjacent waters admits of the exploitation of the natural resources of the said areas; (b) to
the seabed and subsoil of similar submarine areas adjacent to the coasts of islands™ (Art. 1)
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FORMS OF INSTITUTIONALIZATION IN THE NEW LAW OF
THE SEA

The Positive Aspect of Institutionalization

If we compare positive forms of institutionalization in the traditional
and in the new law of the sea, we note differences which can be categorized
as qualitative and quantitative.

Quantitative differences are manifested in the extension of the mari-
time zones set up prior to the adoption of the new Convention. In general,
the UN Convention on the Law of the Sea (1982) displayed a high degree
of tolerance for demands for existing maritime belts to be extended (47).
Admittedly, the concrete arrangements envisaged include elements which
express the broader interests of the international community or individual
groups of states (48).

Qualitative differences are seen in the setting up of new zones to
benefit coastal states. These are archipelagic waters and the exclusive eco-
nomic zone. It is interesting that even though the new law of the sea has
taken institutionalization to a higher level in comparison with traditional law,
the corresponding rules of law suffer from insufficient precision, which as
the history of the law of the sea teaches us will provide a springboard for
coastal states to expand the prerogatives given to them over parts of the sea.
In a sense, the spirit of John Selden's Mare clausum continues to haunt the
law of the sea.

Archipelagic waters. — One¢ of the notions of the sea around archi-
pelagos (the so-called Asian variant) as being a component part of national
waters has under the regulations of the new Convention grown into a new
maritime zone; that of archipelagic waters. The institutionalization was
carried out in concreto to benefit the particular interests of archipelagic states
(49). Since the Convention recognizes sovereignty over archipelagic waters
(the area between islands and the territorial sea in the event that an archi-

(47) According to Art 33 of the Convention, the contiguous. Zone may not extend beyond
24 pautical miles from a state's baselines; the territorial sea may not extend beyond:12 nautical
miles from the baselines. In addition, the new' definition of the continental shelf states that the
continental shelf extends to the outer edge of the continental margm or to a distance of 200
nautical miles (Art. 76).

(48) Generally speaking, this category would includé the rulés on innocent passage, which
have been laid down in great detail; the rights of landlocked and geographically: disadvantaged
states in the exclusive economic zone; the right of archipelagic sea lanes passage; the rule on
marine scientific research and the protection ‘and conservation of the marine env1ronment the
rule on transit passage through straits, etc.

(49) The Convention defines an archipelagic state as one whose territory is constituted
wholly by one or more archipelagos which are so ¢losely interrelated that they form an intrinsic¢

geographical; economic and political entity, or which historically have been regarded as such
(Art. 46).
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pelagic state does not have inland waters, or between inland waters and the
territorial sea), archipelagic states, thanks to their geopolitical status, (50)
have sovereignty over a larger area than do coastal states.

The Convention has taken a liberal approach from the standpoint of
the methodology used to define archipelagic waters (51). The definition of
an archipelagic state is essentially based on a subjective criterion bolstered
by way of compensation by some objective criteria. The section of the
definition which states that an archipelagic state is ,,constituted wholly by
one or more archipelagos and may include other islands” is a broad one, for
the basic concept (,,constituted wholly”) is expanded with the additional
,»,and may include...””) in order to cover the subjective situations of some
archipelagic states. Furthermore, the definition of an archipelago shows
evident signs of a compromise expressed in elements of different character.
On the one hand, it is required that the islands, ,,interconnecting waters and
other natural features™ should be closely interrelated, a clause which could
be interpreted primarily as a matter of distance, of physical links, while on
the other hand it is specified that these features should form a ,,geographical,
economic and political entity,” wording which lays primary emphasis on
interdependence and de facto links. Particularly ambiguous is the alternative
condition accorded to which the status of an archipelago can also be accorded
to those groups of islands which ,,historically have been regarded as such.”

Of an objective nature are the lengths of the straight baselines drawn
for the purposes of enclosing the waters of an archipelagic state (Art. 47,
para. 2 of the Convention) and the ratio between the area of water and the
* area of land, which should be between 1:1 and 9:1.

Regardless of the fact that the definition incorporates the reasonable
and justified demands of archipelagic states, which for the most part are
underdeveloped, there is no doubt that with the establishment of archipelagic
waters, large portions of the open sea are being brought under national
jurisdiction. Thus we have a Copernican twist in that geographical handicaps
are transformed into an advantage. The national territories of archipelagic
states have been increased many times over. However, as regards limits to
the sovereignty of archipelagic states (the right of innocent passage by foreign
vessels or archipelagic sea lane passage — and the night of neighboring
states) it would seem that the exercise of these rights, particularly the right
of passage, will not escape differences of interpretation, (52) whose resolution
will greatly depend on such factors as the balance of power and expediency.

(50) Only independent states but not dépendent territories can be granted the status of
an archipelagic state.
(51) See Arts. 46 (b) and 47 (1, 2) of the Convention.

(52) See, for instance, the views of the delegations from the Philippines, Sao Tome and
Principe on the .innocent passage of warships. UNCLOS, Official Records, XIV, 58-59 and
XVI, 34. )

32



ATI®,; 1/1996 — Mxlenko Kreéa, Somie Observations on TheLegalNatute
of 'Ihe ImcrnauonalLaw of The Sea(str. 1642) :

The. exclusive economic zone. — The exclusive economic zone is a
qualitatively new category in which the tendency to expand national juris-
diction has found scope. In the Convention it is revealed in a hybnd régime,
a régime siu genmeris, which is somewhere between the régime of the
territorial sea. and the regnne of the hlgh seas. The sovereign. nghts and
jurisdiction of a coastal state in this zone (53) have their corollaries in the
rights of third states, either coastal or landlocked, which denve from the

~ general principle of freedom of the high seas (54). ‘

; However, it is to be presumed that the coastal states do not consxder
these rights to satlsfy their demands completely. They are encouraged in this
feeling by the fact that in addition to the aforementioned; expressly defined
rights, coastal states also have residual rights in the exclusive economic zone,
for the Convention stipulates that they have ,,other rights and duties provided
for in this Convention” (Art. 56, para. 1, subpara. ¢) The vague, generalized
wording of the residual rights opens the doors to the ,,expansion of the rights
of a coastal state in the zone, over and above the spheres of resource
exploitation and economic nghts leaving only freedom of intercourse in the
high seas™ (55).

However, unlike the reglmes in the other zones, the reglme of the
exclusive economic zone contains regulations which express the idea of
solidarity and the new international economic order. These elements are
discernible in the provisions of Art. 62 (2) of the Convention, which envisage
the right of other states, particularly developing countries, under the condi-
tions and modalities laid down by the Convention, to have access to the
surplus of the allowable catch on equal terms. Belonging to the same category
are the provisions of Art. 70, which regulate the rights of geographically
disadvantaged states to participate, on an equitable basis; in exploitation of
an appropnate part of the surplus of the living resources of the exclusive
economic zones of coastal states of the same subregion or region.

How should the significance of the institution of the exclusive econo-
mic zone be assessed? There is no doubt that the establishment of an
exclusive economic zone is a form of institutionalizing the demands of
maritime countries to extend their jurisdictional rights over the sea. In this
sense, the zone, regardless of elements of the new international economic
order mcoxporated in its régime, is basically an expression of the concept of -.
an individual distribution of jurisdiction, but for reasons other than those
which motivated the establishment of bays and estuaries, etc., as inland
waters and-the territorial sea. Therefore, thére are no Just1ﬁed arguments to
back up" the claim: that :the exclusive ‘economic :zone: nges developing
countries specxal beneﬁts for the most elementary mdlcators glve the he to

(53) ArL 56 of the Convenuon
(54) Art. 58 of the ‘Convention. -

(55) Z Pen§lé, ,,Iskljucwa ekonomska ;
medunarodno pravo”’ (The Exclusive Econom;e : > S
of Laws and TInternational Law), vol. XV no. 17, N\ovo‘ pravo mora — 1982 p 76
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such an assertion (56). As a form of extending jurisdictional rights over
sections of the sea which, according to the Geneva Conventions, used to be
under the régime of the high seas, the exclusive economic zone is a general
gain for coastal states, and what is more, according to statistics, it is again
the advanced countries which reap the greatest benefits from it. The overri-
ding interest of developing countries was objectively to establish an interna-
tional area (the common heritage of mankind) for the exploitation of reso-
urces of the sea-bed and ocean floor beyond the zone of three nautical miles,
and since this idea could not come to anything, the interest of small and
underdeveloped countries in exploiting the living and mineral resources of
the sea were defended to some extent by the establishment (or confirmation)
of the exclusive economic zone. In short, the exclusive economic zone, from
the standpoint of the interests of developing countries, is a type of defensive
response, (57) for without it they would have found themselves relegated to
the position of observers of a de facto appropriation of the resources of the
sea-bed and subsoil by the developed countries.

The Negative Aspect of Institutionalization

The international sea-bed area. — In terms of the substantive concept
of the law of the sea, the international sea-bed area would represent a negative
form of institutionalization, for ex definitione, states cannot exercise sovere-
ignty or sovereign rights over any part of the international area of its
resources. However, this is just one prohibitive aspect which does not differ
from the interdictory rule forbidding occupation of the open sea. What makes
the international sea-bed area special and historically the first expression of
a qualitatively different negative form of institutionalization is a second,
,,positive” aspect, whose thrust is to designate the international sea-bed area
as the common heritage of mankind, and it is expressed in a number of
specific provisions regulating activities undertaken for the purpose of explo-
ring and exploiting the resources of this zone.

The international sea-bed area is the common heritage of mankind.
The rights in this area are vested in mankind as a whole (58), on whose
behalf the Intemational Sea-Bed Authority, an independent international

(56) See the table provided by D. Rudolf, Terminologija medunarodnog prava mora (The
Terminology of the International Law of the Sea) (1980), p. 54. The table shows that of the
seven countries with the largest economic zones, which make up 45.03% of the total surface
of all economic zones in the world, only one is a developing country (Indonesia).

(57) Mention is made of the ,,defence value of the concept of the exclusive economic
zone" by E. M. Borgese, Pacem im Maribus. Convocation, Malta 23-26 June 1973, Interna-
tional Ocean Institute, pp. VIII-IX. Z. Peridi¢ talks about a ,,reserve function™ in the case of
disputes over the system and régime of exploration and exploitation of the international sea-bed
area (Z. Peridi¢, op. cit., pp. 78=79). )

(58) According to Dupuy, the concept of ,,mankind’ has two. connotations: spatial —
since mankind includes all human beings alive today, and chronological, in the sense that it
includes not just living human beings but also those who ‘are to come (Dupuy, ,,La gestion
des ressources pour l'humanité: Le droit de la mer,” Colloque, The Hague, 29-31 October
1981, p. 11.
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organization based on the principle of the sovereign equality its members,
acts as an organized institution. Activities in the international sea-bed area
are carried out to the benefit of the whole of mankind, regardless of the
geographic location of the states, regardless of whether they are coastal or
landlocked, and particularly takmg into consideration the interests and needs
of developmg countries and nations which have not yet gained full indepen-
dence. Put in a nutshell, the concept of the international sea-bed area
represents an application of the idea of the new international economic order.

We can assess the implications of the international sea-bed area from
two standpoints: normative-theoretical and practical. From a normative-the-
oretical standpoint, the international zone represents a revolutionary innova-
tion in the law of the sea and in international law in general. The direct
international Junsdlctlon which is asserted over the sea-bed and subsoil of
the high seas is in itself an historical advance based on the philosophy of
collectivity and solidarity. The logic of laissez-faire, of equal opportunity for
de facto unequal subjects, is replaced by the logic of fair and effective
participation in a division of the resources of the sea. Such a model of
relations among states is a milestone in the international community's mo-
vement towards a genuine genus humanum.

From a practical point of view, however, the implications of the
concept of the international sea-bed area are swallowed up in legal and de
facto lacunae.

The de facto lacunae are the fact that the settmg up of an exclusive
economic zone has drastically reduced the economic potential of the inter-
national area, since the most valuable living and non-living resources have
come under national jurisdiction (59); the legal drawbacks are that with the -
so-called parallel system of exploiting the international sea-bed area, direct
international jurisdiction has been impaired. Namely, exploitation of the
resources in the international sea-bed area by natural and jurstic persons,
regardless of the corresponding restriction contained in the Convention and
in Annex III, cannot be considered exploitation to the benefit of mankind,
because essentially it is a case of exploitation by individuals. :

THE TRICHOTOMOUS STRUCTURE OF THE NEW LAW OF
S THE SEA

As we have seen, the éerosion of the: dichotomous structure of the law
of the sea began with the establishment of new zones in the sea which, from

(59) According to ‘statistics, the greatest part-of biological and mineral resources: lies
precisely in those parts of the sea under the national jurisdiction of coastal states. For instance;
87.5% of the oil and gas (Economic Significance in Terms of Sea-Bed: Mineral Resources of
the Various Limits Proposed for National Jurisdiction, Un Doc. AJAC. 138/87, 1973, p. 17)
and 96% of the catch come from thls zone (Koexs Internatwnal Regulatzon of Marme Fxshenes
1973, p. 25). .

35



ATID, 1/1996 — Milenko Kreéa, Some Observations on The Legal Nature
of The International Law of The Sea (str. 16-42)

the standpoint of the rights of littoral states, lie midway between the régime
of the high seas and the régime of the territorial sea. It is a general feature
of the legal régimes of these zones that the coastal states are given either
restricted sovereign rights or jurisdiction to an extént less than that which
they exercise in internal waters or the territorial sea, but in areas which
enjoyed the status of open sea in the traditional law of the sea. For instance,
the contiguous zone as a belt of waters of the high seas adjacent to the
territorial sea has been set up so as to enable the coastal states to carry out
the necessary control to enforce their customs, fiscal, or sanitary regulations.
Or, a coastal state is granted vis-a-vis the continental shelf ,,sovereign rights
for the purpose of exploring it and exploiting its natural resources,” inde-
pendently of effective or notional occupation or of any express proclamation
(Art. 2, paras. 1 and 3 of the 1958 Convention on the Continental Shelf).
Attention is drawn to the fact that in this Convention the models of
dichotomous reasoning were retained, for both the contiguous zone and the
continental shelf are described as parts of the high seas, although clearly the
rights which are acknowledged to coastal states in the aforementioned zones
affect the exercise of rights which pertain to the concept of the high seas.
This dichotomous mimicry has lost all rationale with the creation of the
exclusive economic zone s ,,an area beyond and adjacent to the territorial
sea, subject to the specific legal régime established in this Part...”” (Art. 55
of the 1982 UN Convention on the Law of the Sea), since the rights which
are expressly acknowledged to a coastal state in the exclusive economic zone,
combined with residual rights, make the exclusive economic zone, a zone
siu generis. Thereby the dichotomous structure of the law of the sea has
been formally done away with, and in its place a trichotomous structure has
been established. The dichotomy: sovereignty — anti-sovereignty has been
replaced with a trichotomy: sovereignty -— semi-sovereignty — anti-sovere-
ignty. The opposﬁe poles of the dichotomy (sovereignty and anti-sovereignty)
are expressed in terms of positive law through the same zones as in the
traditional law of the sea (the territorial sea and the high seas), except for
the fact that the belts of waters making up the territorial sea have been
extended, while the exclusive economic zone as an institutional form of
semi-sovereignty has been introduced in a section of the sea which traditi-
onally was under the régime of the high seas. Not only has the area of the
high seas been quantitatively reduced to a great extent with the establishment
of the exclusive economic zone and expansion of other zones, but it has also
undergone a qualitative transformation with the creation of the international
sea-bed area. In a real sense, the international sea-bed area is the most
worthwhile achievement of the new Convention on the Law of the Sea, not
only because it is the only zone which escapes the logic of extension of the
territorial rights of coastal states, but also because the régime of this area
supersedes the previous system of a distribution of jurisdiction in favour of
direct international jurisdiction.
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HEKA PASBMATPAIHA O ITPABHOJ HPI/IPOI[I/I
ME'BYHAPOL[HOI‘ IIPABA MOPA

Peau.ue

Tpapumuonanyo npaso Mopa, nsrpabmsaﬁo BEKOBHMa 0CHYajHIM
IyTeM, NOYHBAIO je Ha NpaBHIy O CIOGOAM MOpa Kao HEKOj BPCTH
OCHOBHe, ycTaBre HopMe. CaMo IIPaBHIO 0 CIOGOIH MOPA HATTA3MIO j&
OCHOB CBOT' BaXKeha Y XapMOHHUjH JIBe NPEMUCE: IPEMHACH O HEHCIPIH-
BOCTH MOpa H HeroBHX GorarcTapa (¢hakTHuKa) H IPDEMUCH O MODY Kao
onmTeM No6py, res communis omnium (IPEMHCa NPABHOL KapaKTepa).
Yy MebyCOGHOM OfHOCY OBE [IBE NIPEMHCE, ONYBEK je mpBa npemuca
Arpaja BaXXHH]y YJIOry — IpaBHHE PEXAM KOjH JONymTa CIOo6OfHY M
HeorpaHAYeHy WHAHBHYANHy YHOTpeOy MOpa caMo je pallMOHATH30Ba-
Ha (opMa CTarba Y KOMe CBaKO MOXe [ia KOPHCTH MOpe a [a IpH TOM
He yMamyje ypeo mpyror. Crora je u pasyMIBHBO INTO je epo3Hja
TpaMIMOHANHOr TIpaBa MOpa M 3amodeiia Ha OBOj TAaYKH.

YommTe y3eB, Ta epo3uja ce HCIOJHABa KPO3 jauame Teﬁnemm]e
IPHCBAjarha IEI0BA OTBOPEHOT MOPA B TO KaKO IPONIMPEHheM MOPCKUX
IojaceBa yCTaHOBJLEHUX TPajMIMOHAIHUM NIPABOM MOpa (yHyTpamme
MOpCKe BOJIC B TEPATOPH]AIIHO MOPE, TAKO H yBOheHeM HOBHX MOPCKHX
nojacesa). Tenernuja NpHUCBajatba eIOBa OTBOPEHOT Mopa oGnia je
Ha CHa3H YAIHEHHUIIOM Ja je TEXHONIOIIKA ¥ HayYHH pa3Boj y3OpMao Te3y
0. HEHCPIIMBOCTH MOpa M KeroBux 6orarcraBa. FIMnpecnBHa 60raTcrea
MOpa, KaKO OHa M3 XXUBUX TAKO U OHA U3 HEXUBUX M3BOpA, oyesa cy,
3axBaJbyjyh¥ pa3sBHjeHO] TEXHOJOTHUjH, Aa Ce KODHUCTE Ha HAYUHE H Y
06uMy XOjH Cy y G6IIHCKOj NPONUIOCTH THYMIM Ha DPyTypHCTHYKA NpEN-
BHbaH:a JIpyruM pedrMa, TEXHOJNOINKH paBBOj, anje Hajehe npojiope
y OBOj 0GIacTH TeK TpeGa OYEKHBATH, YIHHHO je EKCILIOaTaNyjy Mopa
HEOCHOpHOM 1uiheHHIoM. OBO je HM3a3Bano IpPHPOAHY peamm]y 3a
3an0CeflabeM NITO WIMPHX NPOCTOPa OTBOPEHOT MOpa, jep BENMKOM
6pojy npxasa pe)KPIM cno6oaHor Mopa, narpabeﬂ Ha OKTpHHH [aissez-
faire 1 OpMANHO] jeIHAKOCTH CBHX JpKaBa, HHjE TIpyKao HUKAKBE
H3rJIefie la YUECTBYjy ¥ Meobu GoraTcTaBa mopa. McTuna j Jje na ]emia-
KOCT JipXaBa Ha OTBODCHOM MOpY HHje 6una o6ea6ebeHa HH paHuje,
aJH Ce HEH CMUCA0 H OMaNTaj U3 TeMelba Mera Y TPEHYTKY Kajja Mope
K20 NPBEHCTBEHH 06jexT ius ‘communicationis-a IpepacTa y 06]61(’1‘ pe-
cypcuux mpasa. Hanmme, y cnyqa]y npse, nnommGeHe ynorpebe Mope
je HemoTpoIHo Ho6po, JIOK je y ciydajy Apyre HCUPIHMBO, norpomﬂo
no6po Ge3 o63mpa Ha BpeMeche nnmeﬂsuje Tor npoueca b :

Otnop TpaJIMIHOHATIHOM NIpaBy Mopa ncnon:une cy ! noce6no HO-
Boocno6obene 3eMIbe KOje CY, 110 NPABUILY, ,uBocrpyKo XeH[IUKeNnpaHe:
a) mMajy HejefiHaKe TEXHOJIOTHje B 'eKOHOMHje. Koje He 0MoryhaBajy
MHTEH3HUBHH]E KOpPILIIhCH:C 601‘aTCTaBa Mopa u 6) He pacnonaxy o-
BOJGHAM pecypcmda 3a; aM6nnuoaﬂe nporpame pa31303a_,(}rora Y
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€HEepruYHO aHTraXXoBaJle y 3aXTEBy 3a PEBH3HjOM Tora IlpaBa Ha OCHO-
BaMa IpHHIHAIA HOBOT MebyHapogHOI €KOHOMCKOI NOpEeTKa, 3aXTEBY
KOjH je goBeo 1o ¢popmynncama HoBe KonBeHIHje 0 mpaBy Mopa (1982).

TpamunuoOHATHO PaBO MOpa 3aCHABAJIO CE€ HAa CTPOroj NHXOTO-
MujH 06a1HO Mope (06yXBaTHIIO je YHyTpalllhe MODCKE BOJIE H TEpH-
TOPHjaTHO MOpe) — OTBOPEHO HiA cnobomao Mope. Obanno Mope ce
CMaTpaJIO CACTaBHAM JIeJIOM Np3KaBHE TEPHTOPHjE Y KOME CYy ONHOCH
KOHCTHTYHCaHA Ha JJOTMH CyBepeHHTeTa. Kako je HCTakHyTO y cmnopy
0KO pH6OIIOBa, ,,CBAKO]j IP>KaBH 4Hjy KONIHEHY TEPHATOPH]y 3allJbyCKyje
Mope, MehyHapoqHO IpaBO [OAelbyje ONroBapajyhd feo MOpcKe mOBp-
IIAHE KOja Ce CACTOjH H3 OHOra IITO NpaBO Ha3WBa TEPUTOPH)jaJIHAM
MopeM. [ToceoBame OBe TepATOpH]E... HE 3aBHCH OJf BOJbE IPXaBa, Beh
je o6aBe3HO.”

ok je y mpocTopaMa o6anHOr Mopa Ap3KaBa IOCeoBajla TEpH-
TOpHjaJiHa IpaBa, OTBOPEHO MOpE, Kao APYTH Jie0 JUXOTOMH]e, je 6’0
H3y3€eTO Off OKylal¥je W 3acCHHUBarba CyBEpeHHTeTa. 3aTo Ce, ca CTaHo-
BHINTAa MOI'YhHOCTH 3aCHHBaa TEPHTOPHjaIHAX IIpaBa, IPaBHJIO O CJIO-
6ol OTBOpEHOT MOpa Il0jaBibyje Kao NpOXHOHTHBHO. J[JorMa aHTHCY-
BEpEHHUTETA je IpeMa TOMe, OCHOB peXXHMa OTBOpeHor Mopa. IIpr ToM
BeH cafpxaj HUje enabopHpaH y NpaBIy YCTaHOBJ/LECH-a HENOCpENHE
Mebynaponee jyprcnukigje, Beh cy OfHOCH Ha OTBOPEHOM MOpPY KOHC-
THTYHCaHH Kao IepCOHAJIHHA OJTHOCH, Ha OCHOBY HadeJla NepCOHAJATETa
3aKkOHa. [[p>kaBa, HaKO HeMa JYPHCOHKIH]Y Ha CAMOM OTBOPEHOM MOpY,
Yy NpHHIENY NOCEAYje B BPIIA BIACT Haj GPOJOBHMA KOJH IHME ILIOBE
0O OCHOBY NIPHIAHOCTH, Tj. 3acTaBe 6popa. 36or Tora, Moxe ce pehn
[a TPagHIHOHANHO NpPaBO MOpa y peryjHcaly peXuma OTBOpPEHOT
Mopa HHje OTHILIO laJbe O HHAHBHYalHE JHCTPHOYIH]€ HaJIEXHOCTH
ca HeraTuBHHM obaBe3aMa.

O6HYHO ce neNOBH NOMEHyTe auxoTromuje (o6anHO Mope —
c1060MHO MOpe) CMAaTpajy CypOTCTAaBJbEHUM, NOTIYHO OfEJbEHAM pe-
XAMEMa. Y Kpajih0j aHAJIA3H H3JIA3HIIO je Aa je peXXHM obaHor Mopa
HOPMATHBHH H3Dpa3 IPHCBajarba MK NOABIamhABaha, IOK je OTBOPEHO
Mope H3pas3 3aje[IHHUKAX, ONITHX HHTEPECa Y KOME CBE NpXaBe pac-
IOJIaXy je[HAKHM NpaBHMA. Y TaKo IIpOjeKTOBAHOM OJHOCY TPAJHITH-
OHAJIHO IPAaBO MOPA je HpeICTaBballo JEMMHCTBO IBa HOPMATHBHA aH-
THOOAA, paBa INPHCBajalba OJNHMYEHOr Y HHCTHTYTHMAa YHYTpallibHX
MOpCKHMX BOJa H TEpPHTOPHjaIHOI MOpa H IpaBa ommrer fgo6pa y
06JIMKY HHCTATYTa OTBOPEHOT Mopa. Y CTBapH, akoO feTalbHHje aHaJHh-
3ApaMO HOPMATHBHH Cafjp>Xaj H Noce6HO, haKTHUKE NOCTEAUIE IpH-
MeHe KOHIENTa OTBOPEHOT' MOpa, HOJIa3HMO 10 3aKJbydKa Nla Cy NEJIOBH
NOMEHYTe JUXOTOMHje Yy CKIIafdy, Y JENHOM JHjaJCKTHIKOM JEHHCTBY.
Hapme, Bam cnopa je ga cy mojaceBH YHYTpAalIILHX MOPCKHX BOfa H
TEPUTOPHjATHOr MOpa NpaBHe (hopMe IIyTeM KOjHX Ce HHCTHTYIHOHA-
NH3yje CyBepeHa BIIACT fIpXaBe, OONHINH IPHCBajamba AeJoBa Mopa. K3
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AMITepaTUBHE ofjpefde Koja KaxXe Na je OTBOpeHO Mope ,,cno0oaHo 32
CBe Hapoyie” prima facie A3TIENa 1a je U3 caMor IojMa OTBOPEHOT MOpa
HCKJbYUeH CBak® OONMK NpHCBajarba. Ho, y CTBapHOCTH ce OfHOCH
NpuKa3yjy y ApykuujeM cBeriy. IIpemuca o ¢opMainHO] jeHaKOCTH
Ip>XaBa Ha IPOCTOpPMMa OTBOPEHOT Mopa NOBOAH, Y YCIOBHMa (pak-
THAYKE HejeJHaKOCTH, 0 MHAMPEKTHOT, (haKTHUYKOr IPHCBajarka Mopa
Ofl CTpaHe MOhHMX TOMOpCKHX cuna. $aKTHIKO NpHCBajale OTBOPEHOr
Mopa OJf CTpaHe BEJIMKUX NOMOPCKHX CHJA je NPOIPECHBHO pacilo ca
HaNpeTKOM TeXHOJOrHje H noBehaweM o6UMa H KBaluTeTa HENIOBHA-
6ennx Kopumhemwa, Tako Ja je yaeo Beher 6poja mp>kaBa y kopuithemy
aKIlecopHUX c1o6oia oTBOpeHor Mopa (pubonoBy, NpeJeTy, NoCTaBIba-
By KablloBa W NEBOBOMA) NPAKTHUHO 3aHEMapJbUB. 3a Majle W Hepas-
BHjEeHE 3eMJbE, a TaKBe YHHe NpeTexxHy Behuny y mebynaponHoj 3ajen-
HVIH, CII060/1a OTBOPEHOT MOpa je nudum jus.

Edosnja quxoToMHe cTpyKType mpaBa Mopa 3amodelna je ycra-
HOBJbaBaleM HOBHX MOPCKHX IlOjaceBa KOjH, ca CTaHOBHUINTAa IpaBa
oGanHuX ipXKaBa, JieXe Ha cpeflokpahu H3mMeby pexxuma oGanHor Mopa
H peXuMa OTBOPEHOT Mopa. Omurre je oGesexje IPaBHOT PEXXUMa THX
HOBOYCTAaHOBJGEHMX IIOjaceBa, Aa OCaJHMM [p>XaBaMa IpHU3HAjy HIU
OrpaHMYeHa CyBepeHa IpaBa MM jYPUCAMKIH]Y Y OOHMY, MameM Off
OHOI' KOJH OJUIHKYyje YHyTpallle MOpPCKE BOAE HJIH TEPUTOPHjallHO
MOpe, ajJli Ha IPOCTOPHUMA KOjH Cy Y HOPMATUBHOj CXEMH TpaJHIHO-
HaJIHOT IIPaBa MOpa Y*KHMBAJIH CTaTyc OTBOPEHOT Mopa. PenpMo, croib-
HH MOPCKM IIOjac Ka0 30Ha OTBOPEHOT MOpa KOja ce TpPaHHYH €3 TEepH-
TOPHjaJIHHM MOPEM je& KOHCTHTYHCAaH Kako OHM Ce O6alHOj Jp3KaBH
oMoryhwro fa Bpmm Hap3op notpebaH f1a 6u: a) ,,Ha CBOjOj TEPHTOPHjH
WIH Y CBOM TEPUTOPHjATHOM MOpPY CIIpeurIa IpeKplilaje CBOjHX 3aKOHA
O IIapHHCKOM, (DHCKATHOM H CaHUTAPHOM HAJI30py HMIHU Ha30py. Hap
ycesbaBameM; 6) KaKibaBalla KpInewe HCTUX THX 3aKOHA, TIOYHH-CHO Ha
HEHO] TEPUTOPUjH WIIH Y HEHOM TEpUTOpHjalHOM Mopy” (wran 24.
KoHBeHnyje 0 TEpUTOPHjaJIHOM MOpPY H CHOJbH-eM MOPCKOM IIOjacy).
Vg, y eMMKOHTHHEHTAJIHOM Iojacy 06alIHOj ApKaBH ce NPHU3HA]Y ,,Cy-
BEpeHa IIPaBa... pajid HCIUTHBaka TOra cloja M Kopullhema HeroBux
IPUPOJHUX GOraTCTaBa” HE3aBUCHO OJf CTBAPHE WM NPUBUNHE OKyma- -
I¥je Kao U Off CBAKOI' H3pAIATOr NPOrianiaBarma (tmaH 2. KonBennuje
O ENMMKOHTHHEHTANHOM I10jacy). MHTepecanTso je ja cy ce IpH ToM
3ajip>kaiH 06paciy IUXOTOMHOL PE30HOBAKA, jep Ce H CHOJBHU MOPCKH
10jac H eNMKOHTHHEHTANHH I0jac xBaqu»myjy Kao JeJIOBH OTBOPEHOT
MOpa, Majia je OYMIIIE[HO fa IpaBa Koja ce obanHum fip>aBaMa IpH3-
Hajy y HABEICHMM II0jaceBHMa YTHIY Ha OCTBapHBatbe paBa Koja quHe
cafipxaj KOHIenTa OTBOpeHor Mopa. Ta IMXOTOMHA MHMUKpHja H3ry-
Guiia je CBaKd pallHOHATIHM OCHOB HAaCTaHKOM HOBOT I10jaca HCKJbydHBe
€KOHOMCKE 30H€E K20 ,,IOfipyyja Koje Ce Hajla3H H3BaH Tepm'opnjannor
MOpa ¥ Y3 1hera, NOJBPTHYTO NOCEOHOM NPaBHOM pexumy” * (ynan 55.
Konsenuyje o npaBy Mopa off 1982) 6yAyhH j1a IpaBa Koja cy 0BanHoj
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Ip>XaBH eKCIUTHIUTE NPH3HATa ¥ OBOj 30HH, YAPY>KEHA Ca pE3H[yalHAM
IpaBHUMa, YHHE HCKJbYIHBY €KOHOMCKY 30HY IIOjacoM sui generis. Tame
je u dopManHo pa3bHjeHa JUXOTOMHA CTPYKTYypa IpaBa Mopa H ycIo-
CTaBJbeH TPHXOTOMHH OCHOB CTPYKType IpaBa Mopa. BpenrocHa muxo-
TOMHja CyBEpEHHTET — aHTHCYBEPEHHTET 3aMEH-CHA j€ TPUXOTOMH]OM
— CyBepeHHTET — CEeMHCYBEpDCHATET — aHTHCyBepeHHTeT. Kpajwu
[IOJIOBH UXOTOMHje (CYBEpEHHTET M aHTHCYBEDEHHATET) CE MO3UTHBHO-
NpaBHO HCIOJbaBajy KpO3 HCTe NojaceBe Kao y TPaJHIHOHAJIHOM IIpaBy
(o6anHO MOpe H OTBOPEHO MOpE), CAMO Cy NI0jaceBH KOJH YHHE OGaIHO
Mope yBehaHH AOK je HCKJbydHBa €KOHOMCKA 30HAa KaO HHCTHTYIHO-
HAJIHA OOJIEK CEMHCyBepeHHTETa YCOOCTaBIbeHa Ha JIeJy MOpa KOjH je
y TpaJMIHOHAIIHOM IpaBy GHO IO peXXHMOM OTBOpeHor Mopa. Ilojac
OTBOPEHOT MOpa He CaMO INTO je KBAHTUTAaTHBHO yMarheH y 3Ha4ajHOj
MEpH YCIOCTaBJbatheM HCKIbYUHBE EKOHOMCKE 30HE H IPOIIHPEHEM
TOTOBO CBHX MOPCKHX I10jaceBa, Beh je TOXHMBEO H KBalTHTaTHBHY TPaH-
copMannjy Kpo3s cTBapame MebyHapomHe 30HE, Tj. MOPCKOr JHA H
NofseMJba MOPa H OKeaHa Kao 3ajefIHHYKOr, onmrer fo6pa JoBedaH-
CTBa. Y CajIp>XXUHCKOM CMHCIY 30Ha NpEefCTaBlba HajBPEIHUjH YIHHAK
KoHBeH1mje 0 mpaBy MOpa He caMO 3aTO INTO je TO jeffHHH Iojac KOjH
M371a3d H3 JIOTHKE NpOMHApeHa TepHTOPHjaJlHAX IpaBa OOaJHHX Ap-
XaBa, kao OHTHE O3HaKe y JIOCafjalllihO] HCTOPHjH IpaBa Mopa, Beh H
3aTO MITO pexxuM 30HE NpeBa3Hila3sd A0 cafa Bilafajyhm cHcreM MHC-
TpuOynuje HaJJIeXXHOCTH 3aCHABajyhu HenocpenHy MebyHapofiHy jypHc-
JTHKT(H]Y .

Ca craHOBHINTA CBOI HOPMAaTHBHOT cafpxaja, KorBernyja o mpa-
By Mopa (1982) mpepncraBipa jemaH Gamanc H3Meby KOHIlenaTa TpapH-
[UOHATHOT IIPaBa MOpa KOjH Yy OCHOBH H3paXkaBajy HHCTUTYIHOHAJIH-
3ammjy 3axTeBa OOaNHAX ApKaBa 3a IITO INHPHM JENOBHMAa MoOpa Y3
ofany m KOHIEIIaTa KOjH HIy 3a THM Ja C& Ha [eIOBAMa MOpa H3BaH
rpaHANa HAOWOHAJNHHUX jYPHCHUKIHja YCTaHOBH HENOCPENHH MebyHa-
POJTHH peXHM xoju 61 cpqumoxmcao y ommTeM HHETepecy MebyHapon-
He 3aje[HUIle Kao IEJIHHE.

VHCTATynHOHANH3aNMja 3axTeBa OOAJHMX [p>XaBa H3BpIICHA je
Ha BHIIEM KBAHTHTATHBHOM H KBaJIATATHBHOM HHBOY. Y KBaHTHTATHB-
HOM CMHCJIy OPOIIAPEHH Cy TEPHTOPHjaIHO MOpE H CHOJbHH MOPCKH
nojac. IJpoMeHe y nebHHIIM]H eMMKOHTHHEHTAIHOT Nojaca Y, Y (yHK-
LIHOHATIHO] BE3H Ca ONPECIbEHCM 3a KOMOHHAIH]Y TeOKPHTEpHjyMa ¥
KpHUTEPHjyMa JlaJbHHE, IOBeNe 10 ycBajama (opMyJie IO K0joj ce elH-
KOHTHHEHTAJIHH I10jac IPOTeXe [0 CHOJbieT py6a KOHTHHEHTAIHE OpY-
6une HiaE 10 ynabenoctd no 200 v/M (wian 76 Konsernmje). Crunaj
KBAJIHTATHBHAX H KBAHTHTATHBHAX IIPOMEHA OTEJIOTBOPYj€ HCKIbYUHBa
exoHOMcKa 30Ha (IE3) xojoM cy obanHuM fpXaBaMa IIpH3HAaTa CyBe-
peHa npaBa HaJ MHHEPAJTHHM H OGHOJOIIKHM H3BODHMa y INHDHHH JIO
200 u/M. Hanme, UE3 je HECYMIBHBO XKBaTHTATHBHO HOBH OOJHK HCIIO-
JbaBarba TEH[IEHIHje 3a NPOIIAPEheM HaIHOHANHE JYPHCIHKIIH)E yCTa-
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HOBIbECH JOOpHM IE€JIOM H3 ne(baﬂamanx pasiora, Tj. HeMoryhHOCTH fla
Ce K20 [eHTPAJIHH, TeMeJbHA NIPHHIMI HOBOT IpaBa MOpa KOHCTHTYHIIE
HeNoCpe/iHa MebyHapofiHa jyPHC/IKIM]A HaJl MOPCKHM NIPOCTOPOM BaH
nojaca on 3 m/m. U3 pasyMibHBE ‘GojasHM f1a He OCTaHy »KpaTKuX
pykaBsa” 'y neoo'n MOpa, YIaHuNE ,,prne 77” Cy ce 3a.nox<mle [la ce
KOHCAaKpHpa IHpOKa MNpaKca mporialiersa cyBepexmx npaBa Ha Jeno-
BEMa MOpa KOjH Ce TpaHHYe Ca TEPHTOPHjalHAM MODEM, HaKO Cy H Y
OBOM CJly4ajy TTaBHA noﬁnmmm BENHKE IIOMODPCKE CHIE. "Ca Tor cTa-
HopumTa ¥ ME3 je Ipe W3pa3 KOHIENTa HHIUBU/yaTHe JlHCTpH6y11H]6
HaJIeXXHOCTH HETO KOHIENTa CONMJAPHOCTH H HOBOI' €KOHOMCKOT I10-
peTka. EeMeHTH CONUAPHOCTA B HOBOT E€KOHOMCKOT! _TIopeTKa TIpe-
TO3HATILUBH CY, jE[IMHO, Y HEKAM DENIEHAMA y BE3H ca HcKopunthapa--
mweM Gorarcrasa IE3 xao, Ha npmep, y onpen6aMa unana 62. Kon-
BeHIHje, KOjH npemmba IpaBa JIYTHX npXasa, noce6HO 3eMalka y
pasBojy, a, IO yCIOBEMA B MOJIalIATETAMA y’mpbemm KOHBCHHH]OM
NPUCTyIie YJIOBY BHINKa pubiber cdonpga Ha npasefHoj ocxosd. Mcror
paHra cy ® ofpen6e wiana 70. Komsemmmje Koje perynuury IpaBa
pkaBa y HEIOBOJGHOM IeOrpatcKoM MONOXajy fla Ha NPaBeNHAM OC-
HOBaMa cypenyjy y HckopminhaBamsy fela BHINKA XHBHEX Gorarcrasa
WE3 obanumx fipxaBa y HCTOj PETHjU MU cy6perHJH e
Mebynaponﬂa jona (30Ha) je 3aMHNIJbEHA Kao xonnenr Ko_m
M3paxapa jefHy HOBy rmrocodrjy 3ajemHHINITBa, yrpabeHy y Hejy O
HOBOM €KOHOMCKOM IIOPETKY, Ka0 KOHTPACT JIOXTPHHA laissez-faire y
perynaTHBH Npasa Mopa. OHa ce oryiefia y ToMe INTO Ce KOHTpONa H
eKcmoaTanuja MebyHapom{e 30He He BpIIH Hﬂnmaunyanﬂo Beh op
CTpaHe MebyHapofiHe 3aje[{HANe Kao NeNHHe. Y pPe30NyLHujd T'enepanne
ckynwtane YH xaxe ce fia ,,ynorpe6a 1 MOPCKOT B OKEaHCKOT' [IHa KOje
JIEXH MCIOJ MOpPa M3BaH FPaHUNa HallAOHANHE JYPACHUKIHje U HAXOBO
€KOHOMCKO mcKopuIthapame npenyanmahe Ce pajy 3alITUTe HHTEpeca
YOBEYaHCTBA. Iucra HOBYaHA JOOHT KOja NPOMCTEKHe U3 yHnoTpebe U
nckopuihaBarha MODCKOT M OKEaHCKOT fIHa xopncmhe Ce IIPBEHCTBEHO
pajiu yHanpebupama paspoja CHpOMAIIHAX 3eMajba”. 30Ha je KBad-
¢ukoBaHa Kao ,,sajennnqxa 6amTHHa YOBeYaHCTBA” MIIH »»OIIITE JIO-
6po 4oBeyaHCTBa”, M3 Yera ClIefH jla GOraTCTBa 3oHe npunagnajy 4o-
BEYAHCTBY Kao uenmm. Ty MoXeMO younTH CYWITHHCKY CIMYHOCT
KOHIenTa 30He Ca KOHIENTOM ApYIITBEHe CBOjHHE Y HalleM npaByf
3aMumibeHo je na ce 6ora'rcn3a 3oHe xopucre paou n06po6m 4o=
BEYaHCTBa HE3aBHUCHO OJf reorpaccKor monoxaja fipXaBa, OWIO fia ¢y
oballHe HIM HeoGanHe, ysmajyhn noceﬁuo y o63np HHTEpece H IOT-
pebe 3eMatba y paBBO_]y H Hapoyia KO_]K eKIA nyﬂy HCSaBHC- :
HOCT mm RpyTH camoynpamx OJOKa] KOji Yjenubene :
Ha]y ‘

OBaKaB xomxerrr ;oue oxprben e y pelliery Koju canpxu. ‘on-‘
Bemm]a o npaBy MO ] M. ; :




ATI®, 1/1996 — Milenko Kreéa, Some Observations on The Legal Nature
of The International Law of The Sea (str. 16—42)

— NIPOIIHPEEM CYBEPEHMX IIpaBa OOATHHX JIpKaBa IyTEM HC-
KJbyUHBE €KOHOMCKE 30HE;

— oBnamhemuMa MehyHapojiHe BIIacTH Kao MebyHapomae opra-
HH3algje Koja Tpeba y HMe JYOBEYaHCTBA Kao HENIHHE [a OpraHH3yje H
Haf3Hpe feNaTHOCTH y 30Hu. IIpeMa u3BopHOj 3aMuciy, xojy cy Ha III
KoHGEPEHIHjH O IpaBy Mopa IIOAyNIUpale Majle H Hepa3BHjeHe 3eMIBE,
MebyHapoiEa BiacT je Tpebano fa pacmonaxe jakaM oBiamthemnma
Koja 6@ oMoryhuna fa caMa BpINM HCTpaXkuBaibe H HCKOpHuIhaBaibe
GorarcTBa 30He Yy HHTEPECY YOBEYAaHCTBA. Y ClIE]l TPOTHBIbEHhA Pa3BH-
JeHEX 3eMalba, TaKBO CTAaHOBHIITe Huje mpmxBaheno, Beh je Haben
KOMIIDOMHC TaKo Jla AeJIaTHOCTH Y 30HM MOTY BpIIATH KaKo Ipeay3eha,
Kao opraH¥ MebyHapopiHe BIIacTH, Tako ¥ ¢U3nyKa ¥ NpaBHA JIANA KOja
HCIymaBajy ycioBe yTBpbene Anexcom III xorBermmje (T3B. mapamnen-
HH CHCTEM HCKOpHImhaBama).

Ho, u nopen cBoje npo6neMaTHtme €(EeKTUBHOCTH, HHCTUTYT
Mebynapopme 30He nmocefyje TpajHa NpaBHONONETHYKA 3HAYEHA, KAO
MoJlel KOji MebyHapoHa 3ajeiHANa He MOXe 3a001hH y CBOM KpeTamy
Ka MCTHHCKO] genus humanum.

(IIpummero 5. jaryapa 1996)
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