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A FEW REMARKS ABOUT THE MEMBERSHIP
OF FR YUGOSLAVIA IN THE UNITED
NATIONS ORGANIZATION (1)

1. The question of FR Yugoslavia’s membership in the United Nations
Organization was raised in the documents of this Organization by Security
Council resolution 757 of 30th May 1992. In the Preamble to the resolution it
was, among other, observed that "the request of FRYY (Serbia and Montenegro)
to continue the membership of the former Socialist Federal Republic of
Yugoslavia in the United Nations was not generally accepted”. At the recom-
mendation of the Security Council (2) contained in resolution 777 of 19th

(1) Views expressed in the article are views of the author in his private capacity which have
nothing to do with his position judge ad hoc of the International Court of Justice.

(2) The act that Security Council made recommendation to the Assembly on participation
of FR Jugoslavia in its work was criticized by some delegations in the General Assembly. Thus Tbn
Chambas (Chana) was of the opinion that "The Security Council was given primary responsibility
for the maintance of international peace and security simply to facilitate speedy action by our
Organization in the vent of crisis. The delegation of responsibility by the General Assembly to the
Security Council cannot and chould not extend to responsibility for participation in the work of
other organs... The expanded role of Security Council has implicitly given itself may compromise
the cheriched principle of universality..." - Doc. 1/47PV.7,p.161. Also, Mumbengengwi (Zimbabve)
- ibidem, p. 166; Mwaanga (Zambiy), ibidem, p. 173; Nyakyi (tanzania), ibidemn, p. 174-175;
Sardenberg (Brasil) found that "An overly imaginative interpretation of the Charter may lead to the
weakening of the solid legal structure upon whic the functioning of the United Nations is based. It
has even been asserted. lately, that the Charter now seems to be undergoing a process of informal
revision. We are concerned that the Member States are ever fraquently faced with the feeling of
being rushed into decisions on important matters of fluid or questionable legal grounds." - ibidem,
p- 180.

590



ATI®D, 6/1994 - Milenko Krec¢a, A few remarks about the membership of FR Yugoslavia in the
United Nations Organization (cTp. 590—6058

September 1992, on 22nd September of the same year the seventh plenary
session of the General Assembly passed resolution 47/1 in which it says:

"The General Assembly,

1. Considers that the Federal Republic of Yugoslavia (Serbia and Mon-
tenegro) cannot automatically continue the membership of the former Socialist
Federal Republic of Yugoslavia in the United Nations; and, therefore, decides
that the Federal Republic of Yugoslavia should apply for membership in the
United Nations and shall not participate in the work of the General Assembly".

The Resolution was adopted after 127 states voted in favour, 6 against
and 26 member states abstained from the vote. A certain number of states which
were taking part in the session declined to take part in the vote.

The opinion contained in resolution 47/1 of the General Assembly was
observed, subject to certain modifications, both by the bodies of the United
Nations (3), and its specialized agencies (4) and by the European regional and
other international (government and non-governmental) organizations (5).

2. The International Court of Justice, as the main judiciary agency of the
Organization, also was in a situation where it had to voice its opinion on the
above matter in concrete terms. Namely, on 20th March 1993 the Government
of Bosnia - Herzegovina submitted to the Court’s Secretariat its application for
instituting proceedings against Yugoslavia (Serbia and Montenegro) following
a dispute over the violations of the 1943 Convention on Prevention and
Punishment of the Crime of Genocide. In the Order to issue interim measures
concerning the mentioned dispute dated Sth April 1993, the International
Court of Justice set out in ﬁ)ara raph 18 that "the arrangement adopted by
resolution 47/1 contains legal difficulties (6)".

3. The main elements of the solution contained in General Assembly
resolution 47/1 are the following:

3.1. The opinion that the Federal Republic of Yugoslavia cannot auto-
matically continue the membership of the Socialist Federal Republic of Yugos-

(3) By its resolution 47/1 of April 29th, 1993, the UN General Assembly decided that the
Federal Republic of Yugoslavia could not take part in the deliberations at ECOSOC until the
question of its status in the United Nations Organization was resolved. An identical decision was
adopted by the UN Conference on Trade and Development (UNCTAD), the High Commissioner
for Refugees (UNHCR) and others.

(4) The International Labour Organization (ILO), on the basis of a decision of the 225th
session of the Administrative Council did not invite FRY to the Conference session held from June
7th- 25th, 1993. The UN Education and Science Organization (UNESCO) decided on October
12th, 1992 that the member of UNESCO’s Council designated by the Government of SFRY could
not take part in the 140th session of the Executive Council. Similar practice was pursued by other
specialized agencies. One of the rare ones to exclude FRY from its deliberations was the Word
Health Organization (WHO).

(5) The European Community took a decision at the meeting of its Foreign Ministers held
on November 8th, 1991, to suspend the 1980 "SFRY-EC Cooperation Agreement". As for the
Council of Europe, the Council’s Ministerial Committee adopted without putting it to the vote a
Declaration on freezing of cooperation with the Yugoslav authorities; the CSCE, proceeding from
a decision taken at the XI1II meeting of CSCE Committee of High-Ranking Officials on July 8th,
1992, suspended Yugoslavia’s activity in the CSCE. In doing so, it did not contest its commitments
stemming from CSCE documents nor expel Yugoslavia from CSCE. The European Bank for
Reconstruction and Development (BERD) is an example of a regional organization which had
resorted to expulsion of Yugoslavia from its ranks following a decision to that effect taken by the
Board of BERD's executive directors on August 9th and 10th, 1992.

(6) 1.C.J., Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro), Order of the Court
indicating provisional measures). -
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lavia in the United Nations Organization. The stand of the main political bodies
of the United Nations (Security Council and the General Assembly) was
formulated as an "opinion". Namely, the relevant part of General Assembly
resolution 47/1 begins with the word "considers”. The General Assembly’s
opinion was evidently inspired by the opinions of the so-called Badinter Com-
mission Nos. 1, 8 and 9 (7), but does not conform fully with the meaning of the
mentioned opinions. Namely, in its oPPli(nions 1 and 8, the Commission
elaborates the point on the break-up of SFRYY which has in its opinion resulted
in the emergence of six equal, independent state entities corresponding in
territory to the republics as the constituent parts of the Yugoslav federation
(8;). Inits opinion No. 9, the Commission proceeds from the point of finalization
of the "process of break up of SFRY" and elaborates on the effects of the alleged
break-up from the standpoint of succession of states. In that context, it, inter
alia established "the need to terminate SFRY’s membership status in interna-
tional organizations in keel)'m g with their statutes and that not a single succes-
sor state may claim for itself the rights enjoyed until then by the former SFRY
as its member state (9)".

Resolution 47/1 proceeds from a more moderate starting point. It ap-
parently does not terminate the Federal Republic of Yugoslavia’s membership
in the Organization. It simply establishes that "the Federal Republic of Yugos-
lavia cannot automatically continue the membership... in the United Nations
Organization." (underlined by the author) Conversely, this means that the
FRY’s membership in the Organization can be continued but not automat-
ically. True, the Resolution does not elaborate how that can be achieved but, if
we interpret it systematically and together with Security Council resolutions
757 and 777, we will come to the conclusion that FRY’s membership in the
Organization can be continued in case such a request is "generally accepted”.
That the meaning of the resolution does not imply the suspension of FRY’s
membership in the Organization is also clear from the letter of the United
Nations Under-secretary and the Organization’s Legal Councillor of 29th
September 1992 which he addressed to the standi ’Fhre{)resentatives of Bosnia-
Herzegovina and Croatia to the United Nations. The letter, which by its legal
nature is the explanation by the competent officials of the Organization, notes
expressis verbis that:

"... the Resolution does not terminate nor suspend Yugoslavia’s member-
ship in the Organization. Accordingly, the seat and the inscription "Yugoslavia”
shall remain also in the future... the Yugoslav mission in the seat of the United
Nations may continue to operate and to receive and dispatch documents. At
the seat of the Organization, the Secretariat shall continue to display the flag
of the old Yugoslavia... (10)".

(7) The Peace Conference on Yugoslavia, Arbitration Commission, Opinion No. 1, par. 3;
Opinion No. 8, par. 4; Opinion No. 9, par. 4. For a critical review of the work of the Badinter
Commission, see. M. Kreéa, The Badinter Arbitration Commnission, A Critical Commentary,
Yugoslav Survey, 1993. » ‘ .

(8) For a critical point on this, see M. Kreéa, op. cit., pp. 12 - 24; M. Kre¢a, On the date of
succession - A few critical remnarks about the Opinion No. 11 of the Badinter Arbitration Commission,
Faculty of Law in Belgrade, Collection of Essays, Problem of Succession and Continuity, 1994, p.
33 onwards.

(9) The Peace Conference on Yugoslavia, Arbitration Commission, Opinion No. 9, par. 4
“)-

(10) United Nations, General Assembly, A/47/485, 30 September 1992. Annex. Letter dated
29 September 1992 from the Under-secretary-general, the Legal Counsel, addressed to the
Permanent Representatives of Bosnia and Herzegovina and Croatia to the United Nations.
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3.2. The decision that the Federal Republic of Yugoslavia should apply
for membership. This part of resolution 47/1 is legally ambiguous both in form
and in substance.

From the formal point of view, the "decision” that FR Yugoslavia should
apply for membership in the Organization proceeds from the irrefutable as-
sumption that FR Yugoslavia wishes to have the quality of a member even in
case it may not continue the membership in the Organization. Such an assump-
tion is illogical, although it may prove correct in fact. Membership in the
Organization is voluntary and, hence, no state is under the obligation to seek
admission if it does not want it. The relevant wording in the resolution has not
been correctly editted from the legal and technical point of view for it has a
connotation of the above mentioned irrefutable assumption. A correct wording
would have to state a reservation which would make such a decision conditional
upon Yugoslavia’s explicitly expressed wish to become a member in case it is
irrevocably disallowed from continuing its membership in the Organization.

From the actual point of view, it is unclear why FR Yugoslavia should
submit an application for admission to membership if "... the resolution does
not terminate... Yugoslavia’s membership in the Organization". An application
for admission to membership is, by definition, made if a non-member state
wishes to join the Organization. What could in terms of concrete relations be
the outcome of a procedure initiated by Yugoslavia by way of application for
membership? If the outcome of the procedure were accession to membership,
such a decision by the General Assembly would be superfluous from the point
of view of logic, given that resolution 47/1 has not terminated Yugoslavia’s
membership in the Organization. Presumably, the authors of resolution 47/1
had another outcome in mind. Maybe to confirm or strengthen Yugoslavia’s
membership in the Organization in such a procedure. This could be guessed
from the wording in the resolution which says that "the Federal Republic of
Yugoslavia cannot automatically continue the membership..." This turn of
phrase virtually means that the idea behind the procedure would be to re-assert
or strengthen FRY’s membership in the Organization. But, confirmation of
membership could hardly have any legal meaning in this concrete case - for the
state is either a member or a non-member of the Organization. The meaning
of such an act could be only non-legal, i.e. political. In addition, the resolution
advises FR Yugoslavia to apply for accession to membership. Finally, why
would a state whose membership in the Organization has - in that very same
Organization’s view - not been terminated, submit a request for the estab-
lishment of an indisputable fact?

3.3. A ban on participation in the Organization’s work. That this refers
to a ban is borne out by the use of the imperative ("shall not participate..."). The
mentioned ban is, ratione materiae, limited along two different lines: a) it refers
to the direct participation in the General Assembly. Indirect participation in
the General Assembly is not excluded. The elements of indirect participation
are implied given that the Mission of FR Yugoslavia to the United Nations has
continued to operate and, in particular, "may receive and dispatch documents".
It follows from the Legal Affairs Under-secretary’s interpretation that the term
"General Assembly” has been used in the resolution in its generic sense,
considering that it also inmplies the auxiliary bodies of the General Assembly
and conferences and meetings called by the Assembly; b) the ban does not apply
to participation in the deliberations of any other bodies of the United Nations.

33
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4. The automatic continuation of membership in the United Nations
Organization is, undoubtedly, one of the forms in which is expressed the
international legal continuity of a state affected by territorial changes. Hence,
the purpose of resolution 47/1, viewed in abstracto, was also to contest the
international-legal continuity of FR Yugoslavia. What is more, an opinion in
principle had been formulated by the Organization and served as a basis for the
Organization’s practice until the Yugoslav case; namely, when Pakistan was
about to break away from India in August 1947, the I (political) Committee of
the General Assembly put the following question in principle in the course of
debates conducted in different bodies of the United Nations: "Which legal rules
should a state or states which are to emerge with the split-up of a United
Nations member state be required to follow before they can be admitted to the
membership of the United Nations Organization?"

In reply to the above question the VI (legal) Committee of the General
Assembly set on 6th and 7th October 1947 the basic rules to be applied by
analogy to any similar cases:

1 ..in conformity with the legal principles, presume that a United
Nations member state does not lose membership status in the Organization
solely because its Constitution or its boundaries have changed...

2 ...that when a state is formed, regardless of the territory it covers and
the population it has, and whether or not it formed part of the territory of a
United Nations member state, it may not request the status of a United Nations
member under the Charter except unless it has been formally admitted into
membership in keeping with the provisions of the Charter (11)".

With reference to the contents of resolution 47/1 and the international-
legal continuity of FR Yugoslavia, the main relevant legal questions are the
following:

4.1. Does General Assembly resolution 47/1 objectively deny the FRY’s
international-legal continuity?

(11) A/CN.4/49, p. 8. The rules have been observed by other international organizations as
well. For example, "never in its history has the Fund been approached by a newly-formed state with
a request for automatic membership or succession of any part of the membership rights on account
of the fact that the new state had been formed on a part of a member state’s territory. The Fund
recognizes the continuity of the existing member, without any modification whatsoever of its rights
and duties in all such cases. The examples include (the forming of) Indonesia, Pakistan, Bangladesh,
which did not have any influence on the continued membership of Holland, India and Pakistan" -
ST/LEG/SER.B/17, p. 543. As for the IBRD, it adopted "the view that, on acquiring the attributes
of an independent state, the formerly dependent territory ceases to be a member of the Bank on
the grounds of membership of the metropolis state and, if it wishes to become a member, should
acquire membership on the basis of its own claim. The same applies also in case of separation or
secession, e.g. to the People’s Republic of Bangladesh or the separation of Pakistan from India" -
Ibidemn, p. 534. Relevance of these basic rules was strongly underlined in some discussions in the
General Assembly. Mumbengegwi (Zimbabve) said that "the draft resolution before us sets a very
dangerous precedent, especially, I dare to say, for States whose present composition is diverse and
multiethnic. In the past the General Assemby has operated on this principle that a Member of the
United Natiions does not cease to be a Member simply because its constitution or its frontiers - or
indeed its name - nas been subject to change. Departure from this practise is bound to open a
Pandora’s box with dire consequences for the United Nations." - Doc. A/47/PV. 7.p.163. Similar
view was taken by Ibn Chambas (Chana) who said that "In anticipation of the situation that now
faces our Organization, in whic a Member State has undergone territorial or constitutional changes,
the General Assembly determinated in 1947 that as a general rule such a State should not cease to
be a Member simply by virtue of such. changes.” - ibidemn, p. 158-160.
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At first sight, the contents of the resolution seems unequivocally to be in
favour of discontinuity of FRY’s membership in the Organization. Accordingly,
and proceeding from the fact that the membership in international organiza-
tions, and especially in the universal political organization of the United
Nations, is one of the constituent elements of a state’s international legal
continuity, the concrete resolution seems to have denied FRY’s international-
legal continuity.

But, this conclusion is rather shaky for a number of reasons:

First, the contents of the resolution is not (or could not be) formulated
in a manner which would place beyond any doubt the denial of FR Yugoslavia’s
continuity. The opinion that Yugoslavia cannot automatically continue
SFRY’s membership in the Organization has been given effect in a way which
raises the question of the actual purpose of the resolution. Is the true purpose
of the Resolution, in the light of the vocabulary used as well as the meanings
attached to it by the Organization, to deny the continuity of FRY’s membership
in the Organization or, rather, to add to the Organization’s agenda also the
question of FR Yugoslavia’s membership in the context of a general, political
approach to the settlement of the Yugoslav crisis? (12) That this question is
relevant is suggested not only by the ambiguity of the adopted solution in the
material-legal regard, but also by the concluding paragraph of resolution 47/1
which says that the General Assembly takes note "of the Security Council’s
intention to review the matter before the end of the main part of the 47th session
of the General Assembly". A statement like this is unnecessary if it was the
intention of the authors of the resolution to bring - by its adoption - to an end
the debate on the continuity of FR Yugoslavia’s membership in the Organiza-
tion. It seems to suggest that the idea behind resolution 47/1 was to maintain
the pace of updating the Organization’s political approach to the Yugoslav
crisis in the framework of which even the question of FRY’s membership in the
Organization carries, in the latter’s opinion, a certain specific weight. The
question of the Federal Republic of Yugoslavia’s membership in the United
Nations Organization is a formal one and was opened by Security Council
resolution 757 of 30th May 1992, which in its operative part has set into motion
the mechanism of measures stipulated in Chapter VII of the Charter relying on
the assessment that "the situation in Bosnia-HerzZegovina and in other parts of
the former Socialist Federal Republic of Yugoslavia poses a threat to peace and
security".

4.2. The relationship between the memebership in the United Nations
Organization and the international-legal continuity of states.

(12) Introducing draft resolution 47/L 1. Sir David Hannay (United Kindom) said, inter alia,:
"The fact that the Council is ready to consider the matter again. The vact that the Council is ready
to consider the matter again within the next-three months is significant. The tragic situation in the
former Yugoslavia is a matter of the highest concern to all members of the international community.
The International Conference on the former Yugoslavia, which opened in London on 26 August
and which now meats in Genera, brings toggether the efforms of the United Nations and the
European Community. We must do everything in our power to encourage the parties, with the
assistance of the Conferece Co-Shairman, to settle their differences at the negotiating table, not on
the battlefield. That the Council has decided to consider the matter again before the end of the year
will, we trast, be helpful incentive to all the parties concerned, and an affective means of support to
the Co-Chairmen of the Conference on Yugoslavia in their heavy task." - DOC. A/47/Pv.7, p. 161.
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Considering that a state’s continuity represents an idenity of rights and
commitments of a state (13) following particular territorial changes, it is
self-evident that the continuation of membership in international organiza-
tions is a constituent component of a state’s international-legal continuity. 4
fortiori, such an assessment applies to the United Nations Organization given
its status of a central, focal international organization whose constitutional act
- the United Nations Charter - constitutes the basic legal act in the international
community, and its ordre public at the present stage of its development.

However, it does not automatically follow from the above that the
continuity of membership in the Organization covers fully the notion of a state’s
itnernational-legal continuity. Namely, although it may be the most important
component of itnernational-legal continuity of a state in terms of quality, the
membership in the United Nations Organization taken per se can neither
constitute that continuity nor derogate from it. A state’s membership in inter-
national organizations gives constitutional effect to the notion of continuity
but only in company with other relevant elements to which it is organically
linked. This refers in the first place to diplomatic relations and the status of a
state - party to the international treaties in force.

As for diplomatic relations, a state’s discontinuity implies the break off
of existing diplomatic relations and the establishment in lieu of them of new
diplomatic relations, following the continuation of an event which has put in
doubt or destroyed a state’s international-legal continuity. Such a generalized
approach is mandated by the fact that in the case of discontinuity a new state
will emerge which will appear in international relations as a tabula rasa, a kind
of a statal newborn. In the case of FR Yugoslavia, third countries have con-
tinued to pursue diplomatic relations with it even after they recognized the
seceded parts of the Yugoslav federation and established diplomatic relations
with them. The only difference stems from the fact thata large number of states
have switched to lower-key diplomatic relations in keeping with paragraph 8
(a) of Security Council resolution 757.

. In the interpretation of the United Nations Secretariat "the adoption of
resolution 47/1 by the General Assembly does not infringe upon Yugoslavia’s
status as a party to the treaties... It does not apply to Yugoslavia’s status as a
party to the treaties." Apart from a general meaning which becomes evident in
the assessment that resolution 47/1 has an impact on Yugoslavia’s status in valid
treaties, the mentioned interpretation also has a specific meaning because it
introduces an additional controversy as to the scope of application of the
mentioned resolution. Namely, given that, if interpreted gramatically, the
absence of any impact of resolution 47/1 on Yugoslavia’s status as a party to
treaties affects all of those trealies, it follows that the resolution has not had
anyimpacton Yugoslavia’s statusas a partg to the Charter as the Organization’s
constitutional act either given that the Charter, by its legal nature, is a multi-
lateral international treaty.

The fact that membership of international organizations is not directly
regulated by the rules on succession of states (14) also speaks against putting

(13) K. Marek, Identity and continuity of States in Public International Law, 1954, p. 14.

(14) Article 4 of the Convention on the Succession of States with respect to International
Treaties (1978), which is a codification of positive international law has been formulated along the
mentioned lines. The said Article stipulates that the enforcement of regulations on succession in
respect of international treaties "shall be without prejudice to the rules which refer to the acquisition -
of membership..." - Doc. A/CONF.80/31.

4
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an equalization mark between the continuation of membership in the United
Nations Organization (and in other international organizations) and a state’s
international-legal continuity. The will of a specific international organization
on the state’s continued membership in case of any territorial changes affecting
another member state is a decisive legal fact.

4.3. Astate’s international-legal continuity - a legal question or a question
of the state of fact?

The international-legal continuity is derived from a state’s legal identity
as a subject of international law. ]t basically represents a dynamic expression of
legal identity in terms of the identity of a state’s rights and commitments in the
period directly preceeding and the one directly following the event which has
called into question the state’s identity (15). Or, to put it differently whether,
in practice, the given state continues to act in in foro externo et foro interno as
an independent political entity on the basis of the existing body of laws and
commitments. Accordingly, a state’s international-legal continuity reflects the
state’s resistance as a legal entity to the actual changes affecting it.

Consequently, it seems beyond any doubt that astate’s international-legal
continuity is a legal category which, hence, may be based solely on the norms
of international law.

The recognition of a state’s international-legal continuity is of a different
nature. Since there is no obligation to grant recognition, since the extention or
denial of recognition is essentially a political decision (16), this is, evidently, a
factual question. The factual nature of recognition does not encroach upon its
relevance particularly if this has to do with recognition by the international
community which is represented by the United Nations Organization.

The question has been raised of the relationship between a state’s inter-
national-legal continuity and its recognition. Does a state’s continuity hinge
upon its recognition or not?

The prevailing theory of recognition by declaration proceeds from the
viewpoint that the purpose of recognition is served with the establishment of
the facts and the legal status. This is why recognition could not be taken as a
basis of international-legal continuity (17). The specific weight of recognition
is manifest beyond the legal sphere, in the area of actual political relations
where it acts as a state of real fact.

4.4. The Organization’s over-all attitude to the question of FR
Yugoslavia’s international-legal continuity.

Alongside resolution 47/1, other acts or omissions by the Organization
concerning this concrete point are also of interest for the general assessment
of the UNQ’s approach to the question of FR Yugoslavia’s international-legal

(15) K. Marek, op. cit., p. 14.

(16) The UN Secretariat’'s Memorandum (1950) which deals with different forms of
recognition notes that the practice of states shows that they have staunchly stood by the view that
"an act of recognition is still regarded as an essentially political decision which is taken by every state
in line with its own assessment of the situation" - Un.N. Doc. $/1966; S.C.O.R., 5th Year, Suppl.
January/May 1950, p. 19. Speaking about position of recognition of States in contemporary
international law Henkin concludes: "Recognition is still in the language of diplomats but it does
not belong in the language of law. An action or statement by other States "recognizing" the existence
of a State may help signal and procliam that a new State in fact come into being, but the act of
recognition has no legal effect.” - L. Henkin, General Course of Public International Law, RdC
1989, . 216, p. 31.

(17) Contrary to that, O.E. Bring, M.K. Malone, Correspondents’ Agora: UN membership
of the former Yugoslavia, AJIL 1992, Vol. 87. reviewed by M. Kreéa, op. cit., pp. 35-37.
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continuity. Namely, beside the formal de iure recognition or denial of recogni-
tion there are also non-formal de facto forms of recognition or denial thereof.
The mutual relationship of those forms does not only testify to the consistency
in the entity’s (or entities’) attitude to the relevant question, but can open the
question even of legal force of the non-agreed acts which are substantially at
variance and refer to the same subject-matter by means of the institution of
estoppel. This refers to several considerations:

First, resolution 47/1 passed at the 47th session of the General Assembly.
The delegation of FR Yugoslavia took an active part as a full member in the
preceding 46th session. In the light of the fact that Croatia and Slovenia had
seceded from Yugoslavia on the eve of that session, the Organization’s attitude
to FR Yugoslavia’s participation in the 46th session means that "the extended
existence (of the Federal Republic of Yugoslavia - remark by the author) was
not contested by the international community represented in the United Na-
tions in the period from June 1991 to spring 1992" (18).

Second, the delegation of FR Yugoslavia also took part in the 47th
General Assembly session which passed the resolution contesting the right to
FRY to automatically continue membership in the Organization. Not a single
delegation made any objection to the delegation of FR Yugoslavia taking the
seat of SFRY in the General Assembly. It follows from that that they had "at
least tacitly accepted the right of the ’Belgrade authorities’ to request
Yugoslavia’s seat - the seat of one of the founding members of the United
Nations (19)".

The mentioned facts, coupled with other relevant facts (20), have opened
the question of the legal nature of such acts or omissions. The heart of the
matter is whether the Organization has by such acts and omissions tacitly
recognized the international-legal continuity of FR Yugoslavia? Furthermore,
in case the answer to this question is yes, has the General Assembly - by passing
resolution 47/1 - placed itself in a situation in which it venire contra factum
proprium?

By analogy , the mentioned questions can be put also with reference to
the Organization’s member states. Namely, as everybody knows, the Organiza-
tion is not a mere, formal set of member states, and, hence, the will of the
Organization as an objective legal personality and a member’s individual will
need not converge. As a result, the Organization’s member states were each
provided with the possibility of expressing their disagreement over the Federal
Republic of Yugoslavia’s participation in the mentioned sessions, either in-
dividually or as a group of countries, by way of a protest of a reservation.

5. The General Assembly resolution 47/1, as well as the Organization’s
other enactments on the Federal Republic of Yugoslavia’s international-legal
continuity has been marked in large measure by controversies and ambiguities.
On the one hand, these features are the result of the adoption of a solution by
compromise. Namely, it emerged as a result of reconciliation of two conflicting

(18) Y. Blum, in Correspondents’ Agora: UN Membership of the former Yugoslavia, AJIL
1992, Vol. 87, p. 249.

(19) Y. Blum, Un Membership of the "New" Yugoslavia: Continuity or Break?, AJIL 1992,
Vol. 86, p. 830. ' ’

(20) For example, the UN Secretary-General called on the Government of the Federal
Republic of Yugoslavia on November 26th, 1993, to make payment of a contribution to the "United
Nations Voluniary Fund for Indigenous Populations".
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approaches; one of those insisted on the enforcement of a procedure stipulated
in Article 5 of the United Nations Charter and the other opposed that proce-
dure (21). This led to the pendulum moving in the course of editing of the
resolution from legal to political reasoning. Such a reasoning made the discus-
sants abandon the criteria which here had served as a basis for the conduct of
the United Nations and of the international community (22)

The solution adopted under resolution 47/1 is, by its nature, the closest
de facro to the suspension of FR Yugoslavia’s membership rights in the United
Nations Organization. In that regard, there is a strong analogy between the
adopted solution and the CSCE’s model of the "empty seat".

ap Munenko Kpeha
peaoBHH npogecop IIpapHor ¢akynrera y beorpany

HEKOJIMKO HATIOMEHA O YJIAHCTBY CPJ ¥ OYH

Pesume

Y 451aHKy ayTop pa3maTpa nutawe ynaHctea CP Jyrocnaeuje y Opra-
HHU3aUMjH YjeIHHeHHX HaluMja y CBETJIOCTH pellera ycBojeHor Peso-
nyuujom 47/1 eHepanHe cKynIUTHHE Y jelUkheHHX Halllija o 22. CENTeM-
6pa 1992. roagvHe.

AHanu3upajyhu cagpxHHY HaBedeHe pe30JIyliHje, ayTop Hana3u na
Cy OCHOBHH eJIEMEHTH pelllehba:

1. Muuubere na CapesHa Penybnika Jyrocnapija He MOXKe ayToMaT-
CKH HacTaBMTH 4naHcTBo Coudjanuctuuke denepaTHBHe Penybike
Jyrocnasuje y OpraHusauuju YjeaumeHHX HamMja. CTaHOBHIIITE MNIaBHUX
MOJIMTHUYKHUX OpraHa YjenuweHUX Hauuja (Casera 6esbenHocTtH M I'eHe-
pajiHe CKYNWTHHe) dopMysiHcaHO je y dopMH "MHlbera”. Haume,
pesleBaHTHH neo pe3osyuMje 47/1 TeHepallHe CKYMILUTHHE 3aN09Hbe pelujy
"considers" (”cMaTpa”). MHLLbewe ['eHepaTHe CKYMILITHHE je OYHIJIENHO
HHCIHPHCAaHO MHILLIbeHMa T3B. baniiHTepoBe ApOUTpaXxcHe KOMHCHje Op.
1, 8 1 9, anu ce ca caOp>XHMHOM HaBeEHUX MHILIbEHA HE M0KJana y MmoT-
nyHocTH. Haume, y MULLLILebMMa 1 U 8§ KoMHcHja pa3pahyje Te3y 0 pacnamy
C®PJ koja uMa 3a nocjeamily, o HeHOM MHILIbeY, HACTAHAK LLIECT PaB-
HOMNPaBHUX, HE3aBUCHHUX NPXaBHUX eHTUTETA KOjH TEPUTOPHjaJIHO OAroBa-
pajy penybiHkaMa ka0 KOHCTUTYTHBHHWM OeSIOBUMA jyrocioBeHcke dene-
pauuje. Y Muiumewy 6p. 9, KoMucHja, nonaszehH on Te3e O OKOHYAHY
“npoueca pacnana COPJ”, enabopupa nocnenuue HapoaHor pacnana COPJ
ca CTaHOBHMILTA CYKLIECH]ja np>KaBa. Y TOM KOHTEKCTY HallasH, inter alia, na je
”noTpebHO OKOHYaTH CBOjCTBO 4JiaHa COPJ y MehyHapOOHMM OpraHH-
3alMjama y ckJiaay ca hHXOBHM CTaTYTHMa U a HY jeTHa Ip)KaBa-CyKLIeCOp

(21) Y. Blum, ibidem, p.249. One of the implications of such reconciliation is that resolution
maKkes no reference to any provisions of the Charter under which the action is taken, beside the fact
that the principles governing membership of the United Nations are clearly spelled out in articles
4,5and 6 of the Charter. Moreover, as representative of Kenya observed "such a serious and weighty
decision" have been brought "under a procedural, housekeeping item of the agenda, item §,
"Adoption of the agenda and the organization of work". - Doc. A/47/PV .5, p. 167.

(22) Y. Blum, ibidem.
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He MOXKe TpaXXUTH 3a cebe mpaBa koja je noTje yxupasia 6usuia COPJ y
CBOjCTBY 4JlaHa.”

Pesosyunja47/1 nosa3u oq yMepeHHjer cTaHoBUILITa. OHa O9UTJIETHO
He 0KOH4YaBa unaHcTBO Cape3He Penybnuke Jyrocnasuje y OpraHu3aiuju.
JenHocTaBHO Hana3u na “CaBe3Ha Peny6nuka JyrocnaBnJa HeE MOoXce
ayTOMATCKH HACTABUTH 4J1aHCTBO... Y OpraHu3aluuju Y jeTueHUX Haluja.”
(Kyp3uB Haiu). 4 contrario, 3Ha4H1 Aa 9s1aHcTBo CPJ y Opranusanuju Moxe
OMTH HacTaBJbEHO aJiH He ayTOMaTckU. Pe3osryuMja UCcTHHA He enabopupa
KaKo TO MOke OUTH ypaheHO aJiH, aKo je TyMaiHuMO CUCTEMATCKH, 3ajeJIHO ca
pesostyiMjama Caperta 6e3beqHocTH 757 U 777, noNa3UMO 10 3aksbydKa Ja
971aHcTBO CPJ y OpraHm3saumju Moxe OMTH HACTaBIbeHO y Clly4ajy [a TakaB
3axTeB Oyne “ommrenpuxpaheH”. [{a 3Havetbe pe3onyuyue HHje y OKOHYamy
qyiaHcTBa CPJ y OpraHmaI:mJn pPevIrTO NOTBphyje M MMCMO NolicekpeTapa
VjemumeHHX HallMja ¥ TpaBHOT caBeTHHKa OpraHu3anuje o 29. centeM6bpa
1992. ronvHe ymyheHo cTalHUM NpeacTaBHUIIMMA bocHe U XepLeropuHe U
XpBaTcke y YjenurweHUM HauujaMa. ITMCMO koje je, 1O CBOjOj MpaBHOj
NpUPOOH, TyMauere HaaslexxHor opraHa OpraHu3auuje HaBOOM €Xpressis
verbis fga:

”... Pe3onymmja He mpekuaa HUTH cyclleHIyje 9.1aHCTBO Jyrociiasuje
y Opranusanuju. [IpeMa ToMe, cequiuTe ¥ Tabya ca HATIHUCOM ] yrociaBH-
ja” ocTaje U nave... JyrocinoBeHCcka MUCHja Y CEIMIUTY Y jeIMHbeHHX HallKja
MOX€ HaCTaBWUTH Oa Pajiui M Aa IPUMa U Ofalinjbe JOKyMeHTe. Y CeqUIUTy
Opranu3anuje, CekperapujaT he HacCTaBUTH Aa BHje 3acTaBy cTape Jyroc-
naBHje...” (Kyp3uB y opuUruxaiy).

2. Onnyka na Cape3Ha Penyb6nuka Jyrocsiasuja Tpeba fa momHece
Monby 3a mpujeM y 4yaHcTBo. OBaj neo Pesosyuuje 47/1 je npaBHO moc-
MaTpaHoO, aMOUBaJeHTHO (GOpMYJIMCaH U TO Kako ca ¢opMaJIHOT Tako M ca
MaTepujaIHOT CTAHOBHUHMILITA.

dOopMaNHO nocMaTpaHo, “omtyka” na CP JyrocnaBuja Tpeba ma nmoa-
Hece M0JI0y 3a mpHjeM y 4igaHcTBO OpraHu3alMje 1nojasy on Heobopuse
npetnocrabke ga CP Jyrocsjaeuja jkeJlM Oa MMa CBOjCTBO YJIaHHWLE H Y
CJTyvajy 1a He MOXe 1a HacTaBH 4JlaHCTBO y OpraHusanuju. Takea npeTnoc-
TaBKa JIOFMYKU He CTOjM, Mada ce GakTUYMKM MOXKe 0Ka3aTH kao TadHa.
YnaHcTeo y OpraHu3aiuju je 1o6poBoJbHO Ma, 0Ty[a, He nocToju obaBe3a
Qpic4Be a TpaXcy NpHjeM Yy 4JIaHCTBO ako TO He xenu. PeneBaHTHa ¢op-
MyJlaliMja y pe3osylUHjHu HUje MpaBHOTeXHUYKH KOPEKTHO peIMroBaHa jep
y cebH camp)xy KOHOTAlKjy rope HaBefeHe HeoOopuBe npernocTapke. Ko-
pexkTHa dopMyJalHja Ou Tpebasa oa caapikH pe3epBy koja 61 TakBy OOJIYKY
Be3urBana 3a ciiydaj na CP Jyrocnaevja #3pa3u xe/by [a NOCTaHe 4J1aHHUIa
y CJTy4ajy aKko joj ce HeOno3uBo OHeMOryfiM 1a HacCTaBH 9/1aHCTBO y OpraHu-
3alUjH.

Ca MaTepHjaJIHOI CTaHOBMIUTA, HejacHO je 3amuto CP Jyrocjasuja
Tpeba na moaHece Moy 3a MpHjeM y 4JIAaHCTBO ako ... Pe3osyuuja He
npeKkuna.. 4JaHcTBo Jyrocnasvje y OpraHu3auuju.” Monba 3a npHjeMm y
9JIaHCTBO ce, per definitionen, MOQHOCH aKO Ap)KaBa - HEYJIAaHHLA XeJIU aa
yhe y Opranu3sanujy. Ilta 64 y KOHKpETHHUM OQHOCHMa MOTa0 OGUTH UCXO
IIOCTYIKa koju 61 JyrocsiaBHja nokpeHyJia MoHOLIEHEM MOJIOe 3a pUjeM
y 4s1aHCcTBO? AKO 6 MCXO[ NocTynka 61O NpHjeM y 4I1aHCTBO, TakBa OJLJTyka
I'eHepallHe CKYNIUTHHE je, JIOTMYKHM rjleflaHo, cyBHIUHa, Oynyhu na
pe3oJiyuuja 47/1 HUje npekHHyJa 4J1aHCTBO Jyrocnasuje y OpraHusaluju.
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Moryhe je npeTnocTaBUTH Aa Cy KpEaTOpH pe3otyluje 47/1 UMau W IpyrH
Hcxod Ha ymy. Moxnda fa ce y TakBOM MOCTYNKY MNOTBPAM MIJIM OCHaXH
4JIaHCTBO Jyrocnasuje y Opranusaunju. Ha Takey colynujy 6u morna
yrmyhuBaTH ¢popMynauuja y pe3osryurju no xojoj ”Cape3Ha Peny6uuka Jyro-
CJ1aBHja He MOXe€ ayTOMaTCKH HAaCTaBUTH 4JIaHCTBO...” Y 0BaKBOM 06pTy 61
NpPaKTHIHH CMHCA0 NOCTynka 610 y TOMe aa ce 4naHcTBo CPJ y OpraHu-
3aLHMjH NOTBPOM HIM OCHaxxH. Ho, MOTBpAa 9/1aHCTBa TEILKO na 61 Moria
MMaTH 610 KakaB MPaBHH CMHCA0 y KOHKPETHOM CJIy4ajy - Ip)kapa je MJIH
4YJlaHULA WJIM HednaHuua OpraHu3auuvje. CMMcao TakBOr akTa 6M Morao
OUTH caMO BaHNPAaBHM, MOJUTHIKH. I'Iopen TOra, pe3ojyuuja yoyhyje CP
Jyrocnaeujy Ha mogHoIeHe MoJi10e 3a nprjemy 9naHcTBo. KOHaIHo, 3a1UTo
61 Ap)xaBa YHje 4IIaHCTBO Y OpraHH3allj1 HUje OKOHIaHO IpeMa TyMadery
came OpraHu3alLuje, MOQHOCHJIA 3aXTeB 3a YTBphUBarbe HECMOPHE YHIbe-
HuLEe?

3.3abpaHayuenihay pany. [la ce panu o 3abpaHy rOBOPH MMIIEpaTHBaH
obnnk dopmynanuje ("shall not participate..."). [ToMeHyTa 3abpaHa je ratione
materiae OrpaHHY€Ha y I1Ba [1paBlia: a) OQHOCH Ce Ha HermocpenHo ydeluhe y
pany I'eHepanHe ckyniuTHhHe. [TocpenHo yuuiithe y pany ['eHepajiHe ckyn-
LITHHE HHje UCKIbydeHOo. EleMeHTH nocebHor ydelltha canp)kaHH cy y TOMe
wrto Mucuja CP Jyrocnaeuje npy YjeNureHUM HalMjama HacTaB/ba ca
panom H, nocebHo, LITO "MOXe NPUMaTH M ONAIIMIbaTH JOKyMeHTa”. M3
TyMadena MoAceKkpeTapa 3a NpaBHa NHUTaka NPOU3HIA3M na U3pa3 “"I'eHe-
pajlHa CKYMIUTHHA” y pe30JIyUHjH ynoTpebsbeH y FeHepHYKOM CMMCIY,
Oynyhu na moaopadyMeBa M NoMohHe opraHe I'eHepasiHe CKYMIUTHHE, Te
KOH(epeH1M]je 1 cacTaHke ca3BaHe o1l cTpaHe CKyMNIUTHHe; 6) 3abpaHa ce He
OIHOCH Ha yyelhe y paqy Ipyrux opraHa YjeaoHmeHHX Haluja.

4. AyTOMAaTCKO HacTaBJbarbe 4saHcTBa Yy OpraHu3alujy Y jenMbeHHUX
HallMja je, HeMa cyMibe, jelaH on o6sirka U3paxkaBarba MehyHapOIHO-NIpaB-
HOI KOHTMHYHWTETA Ap)KaBe NoroheHe TepUTOpHjaTHUM pomMeHaMa. OTyna,
3Hadewe pesojyudje 47/1 je, mocMaTpaHo in apstracto, U 'y OCIOpaBahby
MehyHapoOHO-NpaBHOr KOHTHHYHTeTa CP Jyrocnasuje. Y ToMe CMHCITY je
dbopMyHCcaHO U HadeTHO cTaHOBHILTe OpraHH3allMje Koje je CITYXHJII0 Kao
ociioHan 3a npakcy OpraHu3anuje On jyrocJIoBeHCKOr ciiydaja. Haume,
NOBOAOM onBajarba [TakucTaHa on MHaMje aBrycta 1947. ronHHe, y OKBHUpY
pacnpaBa BOheHHX Y Pa3jIMIUTUM opraHuma Y jeIHkeHHX Hauuja, I (nosu-
THikn) KomHTeT 'eHepallHe CKYNILUTHHE je NOCTaBHO HAa9esIHO NHTambe:
”K0ja cy npaBHa NpaBHJia kojuMa 61 Tpebano na ce y 6yayhHOCTH nOaBpruy
3a npHjeM y 4iaHcTBo OpraHu3auMje YjedHbeHUX Hallkja Ap)aBa WITH
IpxaBe koje he HacTaTH y MehyHapOOHOM >XHBOTY MOAEJIOM JpXXaBe-
4ynaHuIe YjedueHUR Haluja?”

VI (npaBHH) KomuTeT I'eHepalHe CKYNIUTHHE je Ha NOCTaB/bEHO
NUTawke OOroBOpHO 6. U 7. okTobOpa 1947. roouHe yTBphyjyhu OCHOBHA
NpaBHJia k0ja 6U ce npuUMerHBaa y aHaJIOTHUM CJTydajeBHMa:

”1... Yy CarJIaCHOCTH je ¢ MpaBHHUM NPHHLUMIIKMA MPETNOCTaBUTH Oa
jedHa OpxaBa-dJlaHHNa VYjenurseHUX HauMja He rybu umaHcteo y Op-
raHM3alHjH caMo 300T TOra LUTO CY HheH Y CTaB HITH FPaHHULE IPOMEHEHE...

2... na xaja je jefHa npoxasa GpopMHpaHa, 6e3 0631pa Ha TEpHTOPH]Y H
CTAaHOBHHUILTBO koje 06yXBaTa M, 1a JIM je MM He YHHMIIA 1e0 TEPHTOPH]jE
IpXaBe-4JlaHHIle YjeNHUHEeHHUX Halhja, OHa He MOXe Yy cucTemy IloBesbe
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3aXTeBaTH CTaTyC 4JlaHHLE YjedHreHHUX Haluja u3y3es ako je GopmasHo
NpHUMJbEHA Y YJIaHCTBO y CKJIamy ca ogpendaMa IToseswe.”

¥ Be3u ogHOCa U3Mehy capxHHe pe3oJiynMje 47/1 U MehyHapogHo-
npaBHoOr kOHTUHYUTeTa CP Jyrocnaeuje ocHOBHa pesleBaHTHA IpaBHa MU-
Tama cy:

1. Ia mu pe3onyumja 47/1 I'eHepaniHe cKynIUTHHe 00jeKTUBHO Hervpa
MeljyHapOIHO-NpaBHU KOHTUHYUTeT CPJ?

Prima facie, canp)u1Ha pe3oJiyliije U3riena HecyMibHBa y Onpefesbe-
Y 33 IMCKOHTHHYUTET 4naHcTBa CPJ y Opranusanuju. [Ipema ToMe, a Ha
OCHOBY YMH-€HHUIIE [1a je 9JIaHCTBO Y MehjyHapOJHUM OpraHu3alvjama, a
noce6HO y YHUBepP3aJIHOj MOJIMTHYK0j OpraHu3anuju Y jearbeHUX HallKja,
jemaH ol KOHCTUTYTUBHHX ejleMeHaTa MehyHapOQHO-MpaBHOr KOHTUHY-
WUTeTa [p)KaBe M3rjefa 0a je KOHKPeTHOM pe30ylHjoM HerMpaH MehyH-
apoIHO-NpaBHU KOHTUHYHUTET CPJ.

Ho, oBaj 3aksby4ak noaJexe jakoj CyMbH U3 HEKOJIMKO pa3Jiora:

PBO, CaAp>KHHa pe30JTyLHje H1je (M1 HUje Moryia 6UTH) hopMyJIH-
caHa Ha HaYMH KOju 64 Herupame KOHTHUHYHUTeTa CP Jyrocnaeuje y4HMHHO
HECYMEHBHUM. MUILIbetbe 10 KOMe Jyrociasuja He MOXe ayTOMaTCKH Hac-
TaBUTH 4s1aHCTBO COPJ y Opranusaumju je OIepaLOHaTM30BaHO Tako Ja
OTBApa HTakbe O IPaBOM LIHIbY pe30J1yLHje. [a jiu je y CBETJIOCTH ynoTped-
JbeHUX POpMYJIallHja, kao U 3HaYeHa koje UM OpraHu3ainuja npyaaje, npaBu
L[MJb pe30JIyliije Herupake KOHTHHYHTeTa 4iaHcTBa CPJ y OpraHu3aluuju
WJTH, NaK CTaB/bakha Ha AHEeBHH ped OpraHu3auuje U nurama ujaHcrea CP
Jyrocnaevje y KOHTEKCTY ONIUTEr, MOJIMTHUYKOr MPUCTYyNa Yy peluaBakby
jyrocyoBeHcke kpu3e? PesleBaHTHOCT OBOTI [TMTakba CyTepHILIe He CaMO aM-
6MBaNIEHTHOCT YCBOjeHOT pelllerha y MaTepUjaIHO-PaBHOM MOTJIeNy, HEro
M 3aBpLUHH naparpad pedonyuuje 47/1 y koMe cToju na I'eHepanHa
CKYIMIUTHHA IpUMa K 3Hawy "HaMmepy CaBeTa 6e30eqHOCTH Aa CTBap MNOHOBO
pa3MOTpHU Npe Kpaja rfaBHor aena 47. 3acefarba [eHepaliHe CKYMILITHHE”.
dopMyrnanuja nonyT oBe je HeMOTpeOHa ako Cy KpeaTopH pe3oJIyliHje UMa-
JIM HaMepy [a e HUM yCBajarheM OKOHYajy pacnpaBy O KOHTUHYHTETY 4JIaH-
ctBa CP Jyrocnasuje y Opranusaumjy. OHa ynyhyje Ha IOMHCAo 1a je paBu
CMMcao pe3osiyurje47/1 y onpxasatby IMHamMHke GOPMHPAHOT NOJIUTIIKOT
nprictyna OpraHu3alyje npema jyrocyloBEHCKOj KPHU3W y OKBHPY Kora M
nuTarbe ynaHcTBa CPJ y OpraHusaudjy nocenyje, no MUlLbeky OpraHu-
3dLU/l_]€ onpeheHy cneundrdHy TexuHy. [IuTame unaHcTsa CaBe3He Peny-
barike Jyrocnasuje y OpraHusauujy YjeaneHHX Hauuja je GOpMaiHo 1
nokpeHyTo pe3onyuujom Caseta 6e3benHoctit 757 o 30. Maja 1992. ronmHe,
KOja je y onepaTUBHOM [eJly 0KpeHyJla MeXxaHHU3aM Mepa Ha OcHOBY I'JiaBe
VII [ToBesve ca ocJioHLEeM Ha kBasnmdbHkauujy fa “cutyauuja y BOCHH M
XepueroBMHHU U IpyryM feioBrma buiue CouMjanucTuyke (Deneparmme
Penybsnke Jyrociasyje npencrassba npeTky MUpY W 6e3beqHoCTH.”

2. OnHoc U3Mehy ynaHcTBa y OpraHu3auujy YjeouibeHUX Haluja u
MehyHapOJ4HO-NPaBHOI KOHTHHYHUTETA PXKaBE.

Byayhy na kOHTUHYWTET [pKaBe NpencTaB/ba MOEHTHUTET NpaBa U
obaBe3a fprkaBe HAKOH HAacTaJIMX TEPUTOPHjaIHUX TPOMEHA, jaCHO je caMo
no cebH Ia je HacTaBJ/bakbe 4JIAHCTBA Y MehyHapOOHUM OpraHM3alnMjama
KOHCTUTYTHBHU ejieMeHaT MefjyHapOaHO-NPaBHOI KOHTHUHYHWTETA JIPIKaBe.
A fortiori, Taka KBanMdHKaLHMja Baxxh 3a OpraHusauujy YjeaMbeHUX HalKja
c 063MpOM Ha HeHY MO3ULHjY LeHTpaJIHe, CpefMIlIHe MehyHapoIHe op-

602



ATID, 6/1994 - Milenko Kreca, A few remarks about the membership of FR Yugoslavia in the
United Nations Organization (cTp. 590~60£

raHu3allkje YMjH YCTaBHHU aKT - [1oBerba YjenueHUX HalMja - 9UHH OCHOB-
HH [IpaBHH aKT Y MehyHapoIHOj 3ajeQHULH, ordre public MellyHaponHe 3ajen-
HUIIE Y aKTyeJIHOj Ga3u BeHOT pa3Boja.

H3 Tora, MehyTHM, He CJIeOH ayTOMAaTCKH 3aK/bydak Ja KOHTHHYHUTEeT
q1aHcTBa y OpraHu3anujy UCIYHaBa y MOTIIYHOCTH N0jaM MeljyHapOIHO-
paBHOT KOHTHHYHTETa Apxase. HanMe, nako MOk1a KBalIUTaTHUBHO HajBa-
XHHjH eJleMeHaT MefyHapOOHO-NIpaBHOI KOHTHUHYHTETa ApXaBe, 4J1aHCTBO
y OpraHHu3anMju Y jeauthbeHUX Hallkja y3eTo per se KOHTUHYUTET He MOXe
HH KOHCTHUTYHCAaTH HHU IepOTHpaTH.

Y 6uhy nojMa KOHTHHYWTeTa Op)XaBe 4JIaHCTBO y MehyHapOOHHM
OpraHM3alMjaMa UCII0JbaBa KOHCTUTYTHBHO O€jCTBO YAPYXXEHO, H Y OpraH-
CKOj MOBE3aHOCTH, ca APYTrHM peJleBaHTHUM efneMeHTHMa. To cy, y TpBOM
pemny, IUIJIOMaTCKH OMTHOCH M CTaTyC CTpaHe-YrOBOpHHUIIe y Baxkeh M Mehy-
HapOJHHWM yrOBOpHMa.

[ITo ce AMNIOMATCKUX OOHOCA THY€e IMCKOHTHHYHUTET pXaBe [oapa-
3yMeBa [1a ce nNocTojehH MUNJIOMAaTCKH OOHOCH MPEeKUNajy U na ce, YMecTo
bUX YCIIOCTaB/bajy HOBHM IUIJIOMaTCKU OQHOCH, HAKOH HAacTaHka norahaja
KOjH je IOBEO Y CyMHbY HJIM pa3opHO MehyHapOOHO-NpaBHH KOHTHHYUTET
Ip>kaBe. Takap OMILUTH MPUCTYN HajlaXke YHMHEHHLIA [a Ce Y Cl1y4dajy OUCKOH-
THHYHTETa paJy 0 HOBOj Ip)KaBH koja y Meh)yHapoOHHM OQHOCHMa HacTymna
Kao tabula rasa, Hexa BpcTa IpXaBHOT HOBopoheH4eTa. ¥ ciydajy CP Jyroc-
naBuje Tpehe OpjkaBe cy HAacTaBHJIE [a ca HOM OOPXKAaBajy OHUIJIOMAaTCKe
OIHOCE Y HaKOH IUTO Cy IpHU3HaJe OTLeNsbeHe Nes10Be jyrocyioBeHcke defe-
pauvje M ca HUM yCHOCTaBHJIe OUMJIOMAaTcke OOHOCe. JeoWHa MpOMEHA
orjenacey TOMe IUTO je HajpehH 6poj OpskaBa CyCTHO HHUBO OAUIJIOMaTCKHX
oOHOca y ckJlany ca maparpadom 8(a) pesonyumje Caera de3deqHocTH 757.

Ilo Tymadewy CekpeTapHjaTa ¥YjenurbeHUX HallMja Y cBajarbe pe3o-
Jyuuje 47/1 I'eHepanHe CKYMLUTHHE He NUpa y cTaTtyc JyrocnaBuje Kao
cTpaHe y yropopuMa... OHa ce He OTHOCH Ha cTaTyc JyrocaBije kao CTpaHe
y yropopuMma.” [Topen oniurer 3Hadea Koje ce UCI0JbaBa y kBaJIMbHKaLHjH
IejcTBa pe3osyuje 47/1 Ha cTaTyc JyrociiaBHje kao yroBopHe cTpaHe y
BaxehUM yroBopHvMa HaBeleHO TyMaderbe UMa U NoceOHO 3Hauere 360r
TOra ILUTO YHOCH OAaTHY KOHTpaBep3y y NOMalliaj MOMeHYTE pe30JIyLHje.
Hanme, c 063upomM na ce, rpaMaTHIKH TyMadeHO, ONCYCTBO [l€jCTBa
pesosyuMje 47/1 Ha cTaTyc JyrocjaBHje Kao CTpaHe YrOBOPHHIIE THY€E CBHUX
yrosopa ("as a party to treaties") Hcrnaga ga pe3oJrylivja H4je yTHIlajla HH Ha
cratyc JyrocnaBuje xao cTpaHe YropopHHue IToBesbe ka0 yCTaBHOT akTa
Opranusauuje 6ynyhu na je IToserba M0 cBOjOj NPaBHOj NMPMPOOH BUIlle-
CTPaHH MehyHapOOHH YroBOp.

TIpOTHUB CTaB/bakha 3HAKA jeJHAKOCTH H3Mehy HacTaBibatba 4J1aHCTBa
y OpraHu3auujy YjeoHweHUX Haluja (M OpyrMM MehyHapOOHHM opra-
HH3anMjamMa) U MehyHapOOHO-NPaBHOI KOHTHHYHWTETa Op)aBe rOBOPU H
YHEEHHLA 13 YJIAHCTBO y Meh)yHapOOHHM OpraHH3alMjaMa HHje Heroc-
penaH NnpeaMeT peryJiMcara paBHJla O CyklecHjH ApxkaBa. Bosba KOHKpe-
THe MellyHapoOHe opraHM3alHje je y MaTepHju HacTaB/batbha 4JIAHCTBA Y
CJTydajy TEpUTOpPHjaJTHUX NPOMeHa Koje norahajy ApskaBy-4JlaHHIY OIJTY-
9yjyha npaBHa YMH-e€HHLA.

3. MehyHapOoaHO-npaBHH KOHTHHYHTET JIp)KaBe - IPaBHO UJIH GaKTH-
9KO NMUTAKE?
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MehyHapoaHO-NIpaBHY KOHTHUHYHUTET JepHBHpPA U3 NIPAaBHOT UIIEHTH-
TeTa ApiKaBe kao cy0jexkTa MehyHapOmHOr MpaBa. Y OCHOBHM IpelcTaBlba
OUHAMHUYKU M3pa3 MPaBHOI MIEHTHUTETA Y CMMCJIY MOEHTHUTETa IpaBa U
obaBe3a [p)xaBe y MepHOOY KOjH HEmOoCpedHO MPeTXOaH H HermocpeaHo
ciieaiy norahajy koju 10BOIH y CyMbby MIAEHTHTET Apxase. iy, Apyrauuje,
IPaKTHIHUM Je3MKOM Ka3aHo, 1a JIM IpXaBa Y I1Tatby HacTaBiba [1a [Ienyje
in foro externo et foro interno Kao He3aBUCHA MOJIMTHYKA jeMHHKA Ha OCHOBY
nocTojeher ¢oHma mpaBa u obaBe3a. [lakjle, MehyHapOIHO-IPaBHU KOH-
THHYMTET JIp)KaBe H3paxaBa OTIOPHOCT ApjKaBe Kao MIPaBHOI eHTUTETAa Ha
akTHUYKe IpoOMeHe Koje je morahajy.

OTyna, YMHU HaM ce HECHOpHHM [J1a je Meh)yHapOOHO-NpaBHHU KOH-
THHYHWTET Ap)XaBe [paBHa kaTeropHja koja ce, IpeMa TOMe, MO)Xe 3aCHUBATH
jenuHoO Ha HopMaMa MehyHapOoOHOT Npaga.

Jpyraduujaje npuponaa npH3Harba MehyHapOQHO-IPaBHOT KOHTUHYH-
TeTa apxase. bymyhH 1a He mocToju 06aBe3a NpU3HaKa, 112 je OaBaHe WJTU
yckpahuBarbe NpH3Hatha CyIITHHCKH MOJUTHYKA OQJTyKa, OUHUTO ce paau O
$aKTUIKOM NUTaky. PakTHYKU KapakTep NMPU3Hawa He OUpa Y HEroB
3Ha4aj DOrOTOBO aKO Cce paau O MpHU3Haky 0l1 CTpaHe MehyHapoaHe 3ajel-
HH1le oJinueHe Y OpraHu3anuju YjenubeHHxX Haluja.

ITocTaBiba ce MUTame OQHOCA M3Mehy MellyHapOIHO-NIPaBHOI KOHTH-
HYHWUTETA Ap>KaBe U HherOBOT MPHU3Hama. J1a TM KOHTUHYHUTET OpikaBe I01HUBa
Ha IpU3HaKy UJIH He?

Bnanajyha nexmapaTUMBHa TeOpHja IPU3HAHhA CTOjH Ha CTAHOBUILITY 13
ce CMHCao IpU3HaHa UCIPIIJbYj€ Y KOHCTaTOBakhY YHHEHHWIHOT U IPaBHOT
cTamba. 360T TOra ce mpHU3Hame He OM MOTJIO Y3eTH Kao OCHOB MehyHapo.- -
HO-ITPAaBHOT KOHTUHYHUTeTa. CrieliudrvHa TexHHa IPHU3Haka UCI0JbaBa ce
BaH MpaBHOI IOMEHa, Y qoMeHY (GakTHYKHX, NOJUTHIKUX OOHOCA YHYTap
KOjUX OeJlyje Kao peasTHa YHHeHHIIA.

4. YxynHo noHamuare OpraHulandje y OIHOCY Ha NMUTawke MehyH-
apoAHO-NMpaBHOT KOHTUHYHUTeTa CP Jyrocnasuje.

IMopen pe3ostynmje 47/1 on MUHTepeca3a OMILTY oueHy oaHoca OpraHu-
3aumje YjequreHHX Haluja IpeMa nuTamy MehyHapoaHO-IpaBHOr KOHTH-
HyuTera CP JyrociaBuje Cy U OCTaJIM aKTH MJIM nponywTtawmba OpraHu-
3anMje KOjU ce OJJHOCE Ha KOHKPEeTHO nuTame. HauMe, nopen GopMasHor,
de iure IpU3Haa MU yckpahrBara IPpH3Hamha 0cToje U HedopMaiHH, de
facto obavuy npu3Hama WK yckpahiBarba pU3Hama. MehycoOHH oiHOC
0BUX 0611MKa FOBOPH He CaMO 0 KOH3UCTEHTHOCTH MOHalluama cy6jexTa (MU
cy6jekaTa) y OTHOCY Ha peJieBAHTHO NUTame, Beh MOJXe MOKPEeHYTH M NTHUTa-
1€ IPaBHOT [16jCTBa HeycarailleH UX, caipXXMHCKU HECarJaCHUX akaTa Koju
Cce OJIHOCEe Ha UCTH NpeaMeT NMOCPEICTBOM yCTaHOBe estoppel-a. Pann ceo
HEKOJIMKO MOMeHarTa:

MpBO, pe3oylHja 47/1 noHeTa Je Ha 47. 3acefiatby FeHepanHe CKYMIU-
TuHe. lenerauuja CP Jyrocnaeuje je MyHONpPaBHO y4ecTBOBana y pamy
MPETXO[IHOT, 46. 3acenama. Y CBETJIOCTH YUEHUIIE 1 Cy ce IIpe TOT 3acefa-
wa XpBaTcka U ClioBeHH]ja oTHenUe o1 Jyrociasuje oqHoc OpraHusanuje
npema y4yewthy CP JyrocnaBuje Ha 46. 3acefarby 3Ha4d ma “Ipoy)keHa
eravcTeHuMja (CasesHe Penybauke Jyrocnasuje - npum. M.K.) Huje nose-
JleHa y I1Tame o1 cTpaHe MeljyHaponHe 3ajeqHUlIe peacTaBbeHe y Vje-
IUHbeHHUM HallMjaMa, y mepHoay U3Mehy jyHa 1991. u nponeha 1992. roouHe;
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apyro, nenerauvja CP Jyrocnasuje je ygecTtsoBana M y pamy 47. 3ace-
nawa ['eHepajiHe CKyNIUTHHE Ha KOMe je IOHETa pe3ojylMja KOjoM ce
ocriopasa npaBo CPJ na ayToMaTCkM HAacTaBM 4J1aHCTBO Y OpraHi3alHjH.
Hu jenHa meneraumja HUje CTaBMJIa IPHIOBOp IUTO Aenerauuvja CP Jyroc-
J1aBuje 3ay3uma MecTo COPJ y 'eHepaTHOj cCKyNIUTHHH. FI3 Tora ce U3BoaH
3akJbydak f1a cy oHe “6apem npehyTHO NpuXBATHIE MpaBo ~6eorpaackux
BJIaCTH” Oa Tpaxe CelMIITe JyrocnaBuje - jemHe of 9JlaHOBa OCHHBaua
VjenumeHHR HalUja.”

HageneHe yumeHUIe, yapyKeHe ca APYTHM peleBaHTHUM 4YHHbeHH-
OaMa, 0TBapajy NHTame NpaBHe kBalHdHKalMje TAKBUX akaTa MJIM MpOIy-
wtarka. CylITHHA NHTawka je y TOMe [a JIM je OBAKBHM aKTHMa M MpOoImy-
wtakbiMa OpraHu3anija npehyTHO NpHU3Haia MehyHapOOHO-IIpaBHH KOH-
THHyuTeT CP Jyrocnaeuje? 3aTuMm, y ciy4ajy MO3UTHBHOI OArOBOpa Ha
NOCTaBJbEHO MUTaME, 1a JH je MoHoleweM Pesonyije 47/1 TeHepaliHa
CKYIIUTHHA JOILIJIa y CUTYaUH]jy Ia venire contra factum proprium?

HaseneHa nuTama ce, 110 aHaJIOTHjH, MOTY ITOCTaBUTH H y OTHOCY Ha
IpiKaBe-4JlaHHLle opraHu3andje. Haume, kao mro je mozHato, OpraHH-
3allMja HHUje NpOCT, MEeXaHWYKU CKYN ApJXKaBa-dJlaHMIa, Na, 0Tyla, BoJba
OpraHH3anuje kao 06jexTHBHe NMpaBHe JTIMYHOCTH He MOPa ce MOKJIaNaTH ca
MHIMBHIYaTHOM BOJbOM 14naHuue. OTyna je M 3a npxase 4naHuue Op-
raHu3auuje, nojeJUHavHo y3eTe, yuenihe CaBe3He Penybunke Jyrocnasuje
Ha MOMEHYTHM 3acellatblMa CTBOPHJIO CHTYalMjy kOja je Mmonpasymesasia
MOryhHOCT NojequMHa4YHOr UJIM IPYNHOr Hecjarama ca ydenthem Cae3He
Penyb6nuke Jyrocnasuje y pany NOMeHYTHX 3acefara y GOpMH MpoTecTa
WJIH pe3epBe.

Pesonyuuja 47/1 I'eHepanHe CKyNIUTHHe, Ka0 U ApYTH akTH OpraHu-
3alllje y Be3U ca MehyHapOQHO-NPaBHHUM KOHTHHyHTeTOM CaBe3He Peny-
6nuke JyrocnasHje, y 3Ha4ajHOj MepH je obesexeHa KOHTpPOBep3ama M
ambuBanenTtHolthy. C jelHe cTpaHe OBe KapaKTEpHUCTHKE MpPOM3HIIase U3
KOMIIDOMMCHOT KapakTepa YCBOjeHOT pelllerba. HauMe, OHO je HacTaJjio Kao
pe3yJTaT ycarJiamiaBaka 1Ba CYNpOTCTaB/betba MPMCTYNa - jeIHOT KOjH je
MHCUCTHUPAO Ha MPUMEHH NOCTYMNKa npeasUheHor 4jgaHoM 5. [1oBesbe Vje-
IUHEHUR HallMja M OpYror KOjU ce CYNpOTCTaB/bao TOM MOCTYmkKYy. To je
HONPHHEJIO 0a ce Y peIUroBatby pe30JIylHje KJIaTHO IOMEPH O IPaBHOT Ka
NOJMUTHYKOM pe30HOBakby. TakBO pE30HOBaHe je OOBEJIO OO HamyliTara
KpHUTEepHjyMa KOjH Cy ¥ KOHKPETHOj CTBapH CJIyXHJIH Ka0 OCHOBA 3a NNOHa-
wiarbe YjenbeHHX Hallija U MehyHapoHe 3ajeHHLE.

ITo cBOjoj NPHPOAH pellietbe yCBOjEHO pe30iyurjom 47/1 je Hajbumrxke
de facto cycrneH3ujH 9iaHCKuX npasa CP Jyrocnasuje y OpraHH3aumju
VjenumweHHX HalMja. Y TOM NOrJieqy NOCTOjH jaka aHaorHja HaMehy ycBo-
jeHor peiersa 1 KEBC-0BOr MoJies1a “nipa3He CTOHLE”.

(ITpumibeHO 28. HoBeMbpa 1994)
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