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npobyeMa obpaheH je Ha TakaB HauMH aa ce yOynyhe o hrMa Hehe MOhM nHcaTH
a 1a oBaj pajg ipu ToMe Oyne 3a00uheH. Y ToMe je 1 Hajseha BpJIMHA Bpe IHHX J€JIa.
Hayka ce pa3BMja M Hallpeayje, MHOTa MHUIJbEHA, YECTO NPHUBpeMeHO, OHBajy
HallylITEHa, aJli Cé HEKWM IMHCUMMa H HUXOBHM KHHUIaMa yBek BpahaMo Kao
MOy3/JaHUM CaBe THHLIUMA.

Ap ‘Bophie UrwatoBHhA

TTPABHA /IP2KABA - IIOPEKJIO H BYIYBHOCT JE/THE H/TEJE, 360pHHK pa-
noBa, [TpaBHU ¢pakynTeT y Beorpany, 1991.

I. TlpaBHa ap>kaBa - "Rechitsstaat” - ka0 TROpeBUHa KJJaCHYHEe HeMayKe IpaBHe
MHCJIH kacHOT XIX M paHor XX Beka, MpeTIMOCTaB/ba OCTBApHBahe ¢yHKIIHOHA-
HHX IMpoueca M OpraHM3allMOHUX CTPYKTYpa [ip)<aBe Ha OCHOBaMa ycTaBa M 3aKO-
Ha, Tj. 6e3 NPOH3BOJLHOCTH M MOEOJIOUIKOT YTHIaja Ha TMOCTYIIKE M pajibe
[Ip>XKaBHHMX OpraHa, jaBHUX cJIy>k0H U ciiyxkOeHux Jinua: "TIpaBHe Ap)kaBe HMa YHUM
je ympaBHa BJIaCT OBeieHa y FpaHHLE 3akOHa” (CiobonaH JoBaHoBMh). CTHUajeM
MHOTHX OKOJIHOCTH, NMoceOHO HAaKOH Maja M paclfaja T3B. MapTHjCKHX ApiKaBa,
0XHBJbaBajy paclpaBe 0 OCHOBHHUM NMPHHLMUITMMA Y MIPeTIIOCTaBKaMa OpraHHU30-
Barba CaBPEMEHOI HEHIEOJIOIKOT rpahaHCKOT ("UMBHMIIHOT”) APYUITBA y TypOy-
JIEHTHOM TPaH3HTOPHOM MEPHUOY NMOCTKOMYHH3Ma y 3eMJbaMa HcTouHe EBpore.

II. Mako je kO[ Hac y MpOTeKJIMX FOJHUHY-/IBe laHa 00jaBJbeHO BHILIE ITYOJIH-
KalMja ¥ 300pHHKa ca HayYHHUX CKYIOBA ca IIPaBHOM TEMaTHKOM, U3Mely OcTa-
Jimx: Kpn3sa npapHor cuctema (pen. CnobonaH Ileposuh); IlpasHa apxaBa (pen.
Bnanan Bacunujesuh); Jesto CroboaaHa Josaromha (pen. CteBaH Bpavap); Jeaan
Bek mpaBHe ¢uJio3opuje Ha IlpaBHoM paky.iTeTy (pel. JaHwio Bacta); HoBo ycras-
Ho ypeheme Pemybinke Cpbuje (pen. Muonpar Josuuuh) M ap., 3a 360pHHMK
Hay4YHHX pafioBa Ha TeMy "[IpaBHa Ap>aBa - MOPeKJ0 H 6yayhHOCT jenHe muaeje” -
MOXe ce pehH 1a npeAcTaBJ/ba HECTTIOPHHU NONPHHOC OBOj aKTYEJIHOj IIpobieMaTH-
LIH.

III. ¥ 360pHHKY panoBa uMja je MPOMOLIMja OAp)KaHa KpajeM amnpHJjia Ha
IlpaBHOM dakynTeTy y beorpany (ropopusiu: B. Bacunujesuh, M. ITonyHapan, C.
JInnuh, B. BonnHevh), 06jaBibeHH Cy HayYHH pajiOBH M NIPUJIO3H KOjH CY Ipe-
3€HTHPaHH Ha UICTOMMEHOM CUMITO3UjYMY KOjH je 26-27. cenTeMOpa 1991. ronuHe,
Y OKBHpY npocjaBe 150-roauuiuue, oapxaH Ha [IpasHoM dakynteTy y Beorpany
y capaawH ca I'ete MHCTHMTYTOM, ONHOCHO KyJaTypHHUM LieHTpoM HeMmauke y
beorpany. Kako y HanoMeHH UCTHYY Haj3acJly>KHHjH 3a OpTaHH3alMjy CKylna U
pelakTopHu 360pHHKa, npod. np Jauuyo bacta u r. Dieter Miiller: y KiH3H ce
NBOje3HYHO 06jaBibyjy CaOMITEHa H MPUIIO3H (...) Ca eJbOM J1a ce JaHac Y OBJIe,
IoMpHHece 030HUIbHOM, apryMeHTOBAHOM, BULIIECTPAHOM, 1la U KPUTHYKOM pa3ma-
Tpakby NHTatba O NMPaBHOj ApxaBH”. CalpKUHCKH, NeceTaK paloBa pe HOMHPaHHUX
ayTopa M NnpaBHHX ekcrepaTa obpaljyje TemMaTHky NnpaBHe OprkaBe, Kako ca "Tpa-
MUUHOHAJIHUX” (HIp. OOHOC “TNipaBHE Ap)KaBe” NpeMa "p>kKaBHOM NpaBy”’); TaKO U
ca "caBpEMEHMX” CTAHOBHLUTA (HIIp. IPaBHa p>kaBa M TeOpHja CHCTEMa).

IV.¥Y yBOAOHOj pe4H Ha CUMITO3UjyMYy akaneMHk Pagomup JI. JIykuh, uaMehy
OoCTaJIor, UCTHYe: "AKO ce MOA MpaBOM pa3yMejy HOpMe KOje CaHKLHOHHIIE
Ip>KaBa M ako JprkaBa caMy cebe opraHu3yje THM HCTUM HOpMaMa, OHJIa je CBaka
Ip’KaBa NpaBHa y TOM CMHCJIY, jep HeMa HHUjellHE KOja He CAHKLIMOHHIIIE NIpaBHE
HOpMe M HMje OpraHHM3oBaHa. MehyTHM, U3pa3 npaBHa Ap>kaBa He ynotpebJbaBa
ce y TOM OCHOBHOM CMHCIIY, Beh y HEKOM IpYTOM. YTJIJaBHOM MMa [Ba 3Hayekha y
KOjHMa ce OBaj M3pa3 ynorpebibana (...)".

1. Bepep KpaBuer (Werner Krawiez, npocecop, Katenpa 3a NnpaBHY COLIHO-
JIOTHjy, IpaBHY H colMjaliHy pHiio30dHjy, MUHCTep), y pany JIpyITBeHa npaBH-
Jia urpe 1 1paBo y 1epcriekTHBH TeopHje cucTema (Sociale Spielregeln und Recht in
Systemtheoretisches Perspective) ykasyje UaMeljy ocTayior Ha OKOJIHOCT aa: "Huje
CBaKH MOJIMTHYKH CHCTeM kOjH cebe O3HayaBa “NpaBHOM Ap>KaBOM” CTBapHO
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npaBHa Ap>aBa. C IpyTe cTpaHe, MOryhe je [1a je ped O IpaBHOj Ap>KaBH H OHJla
Kaja ce OIHOCHa Ip>kaBa He IEK,IapHIlie Kao TaKBa. (-..) "Ha OCHOBY OB[le pa3MaTpa-
Hor "Mudii Level Approach”, xako ra ja pazymeM, IocJie cBera ce MOy hHOCTH OCTBa-
pHBama HAeje NpaBHe Np)XaBe peJIaTHBHPAjy, ajlH Ce H II0CTaBJbajy Ha
peajIMCTHYHY OCHOBY. IIpeMa yTHCKY KOjH MMaM, JbyTHMa y Ip)KaBHO OpraHH30-
BaHHM JIPABHMM CHCTEMHMa M peTHOHAJIHHM ApyI1UrTBHMa HMcToyHe EBpone Tpe-
HYTHO HH_]C TOJIMKO CTaJjlO 110 MpaBHe Ap>KaBe KOJHMKO N0 jeHOI “HOPMajHOT
ApYWITBA” (...) KaKBO TNO3Hajy 3alaHH NMOJHTHYKH CHCTEMH, YH)y APYLITBEHY
CTPYKTYpY HIIaK He OMX XTeO Ia uieanu3syjem”.

2. CreBaH Bpayap (npo¢>ecop, IlpaBHH dakynTeT y beorpany), y pany “Ko-
peJanja npaBHe ApikaBe’ M "ApxkaBHOI Npasa’”, U3Mehy ocTajor, y}(aayje Ha
ciieaehe: "Kana je pey 0 jyrocjoBeHCKOM *caMOYIPaBHOM COHHjajIM3MY’, MOpa ce
OBOM NPHJIMKOM MOJACETHUTH Ha TO N1a CY HETrOBH NMPOTArOHUCTH H HAEOJOUIKH
NpOMaraTopH ¢ HMHUYHOM ocnop.rbmzomhy on6aunaa.nn “IpaBHY ﬂpxcaBy” y be-
COMYYHO j KaMnalH 0 TOOOXHeM 'oflyMHpatby Np>KaBe’, a CHHTarMy 'Ip>KaBHO
NpaBo’ caMO 03BaHHUYMIIM Kao 0be3mpehyjyhy HaJlemHHLY HacrpaM OHOT IUTO je
npaheHO XBaJjlOClieBMMa Kao ‘CaMOYIPAaBHO NMPaBo’. A, y CTBapH, TaKO je pYIlEeH
CMHCaO0 'Ap/KaBHOCTH' H CMHCAO 'NMPaBHOCTH'. (...) ITocTENEeHO H CJI0KEHO KOHCO-
JIMAOBaH€ ‘NpaBHeE Np)KaBe' M ’ApaBHOT NMpaBa’, y BUIY MOAEPHOT Ap>XaBHOIIPaB-
HOI MOpeTKa, NpeAcTaBiba ahHUpMHCalbe BerOBOI CTBapHOT O1ha M HIeHTUTETa" .

3. Epaxapa /leunurep (Erdhard Denninger, npodecop, KaTenpa 3a jaBHO
npano II ¥ npaBHy ¢HI0300H]y, PpaHkpYpT Ha MajHH), y cBOM paay obpahyje
TeMmy IpaHuiue H yrpoxaBarba npaBHe aApxape (Grenzen und Gefahrundgen des
Rechtsstaat) u, uamely octajior, uctude: “IIpaBHa Ap)aBa HHje HUKaKaB ITOKJIOH
npHpoae, Beh jenHa M3y3eTHO KpXka YMeTHHYKa TBOpeBHHa. (...) TexHo-
JIOLIKO/€KOJIOUIKO YTpOykaBathe MpaBHE Ap>kaBe (Tj. he HUX KaTeropHja U MeXaHH-
3amMa KOHTpPOJie, a HE 3[lpaBjba U XMBOTa HeHHX rpahaHa!) Hajbojbe ce MOxe
AEMOHCTPHPATH Ha MPaBHOM HETPEBA3HIIAXKCIbY TAKBHX (eHOMEHA Kao IITO Cy
‘'yMuparbe myma' ycliel 'KHCeJIMX kHua'.. (...) TIpobieMaTHKka nmpaBHe OpkaBe
cacToju ce - rpybo peyeHO - y TOMe LITO 3aKOHONaBall, MJIH 3aKOHONABIH, Y
o6JlacTH npaBa 0 )XHBOTHOj CPEMHH H TEXHHUH Ha CBMM HHBOMMA (...) cTayHoO
KacKajy 3a HayYHO-TEXHOJIOIUIKHM pa3BojeM”.

4. Enur llap4eBuh (acvctenT, IlpasHu dakynteT y CapajeBy), obpahyje
TeMy 3/10yrnoTpeba jeIHOr [10jMa - 1IDABHA Ip%aBa M HALMOHAJI-COLUHjaIH3aM, Y
OKBHpY Kkoje, uaMehy ocrtayor, ucThue: “"HalMOHaJI-COUHjaIMCTHYKa KpHTHKa
MpaBHE [Ip>KaBe je yCMepeHa Ka MOJMTHYKOM Iponarvupakby ApxaBHe MOhH, ITO
je, BjepoBaTHO, PECTaB ballo leH OCHOBHH 3ajlaTaK. Y TOj yJIO3H (py HKUMOHHpa
H HOBM M0jaM HAaUHOHAJI-COLMjaJIMCTHYKE NpaBHe Apxage. (...) To 3HauM na ce y
10jaM NMpaBHe Ap>aBe YHOCH HALMOHAJI-COUHjaJIUCTHYKH BPHjEAHOCHH CHCTEM,
TaKo a NOMHHHPAjy MaTepHjaiHH ejieMeHTH. Ha MjecTo pauroHaJiHor, cTabu-
HOI' M H©OPMaJIM30BAHOT YyCTPOJCTBA, CTYNa UPAalIHOHAJIHA U MUCTHUYHA MaTepHjajl-
Ha CTpYKTypa Ip)aBe H NpaBa”.

5. JacmMuHka XacaHberopuh (acucTeHT, IIpaBHH ¢akynTeT y Beorpany), y
pany Peropuuurer npaBa v IpaBHOCT AP XaBe, MJIH O HECIIOJHBOCTH CYBEPEHOCTH
M 1IpaBHe IpXxaBe, yKalyje, H3Mehy OcTaJior, Ha OKOJIHOCT aa: “"Ako O Tpebano u
ne(HHHULMJOM H3Pa3HUTH MOryhH caBpeMeHM IOjaM INpaBHe ApXKaBe, y3 HEM3-
6exxaH pU3MK penyKUHMOHH3Ma KOjH HOCH CBako JedHHMcarbe, MOTJI0O OH ce -
HU3rjena - pehu: caBpeMeHa NpaBHa Ap»XaBa UJIM BJaAaBHHA NpaBa je BjlajaBUHA
JbyAckHUx c100604a M npaBa y ckjlaay ca b HXOBHM MOBECHO NOCTUTHY THUM Y HUBEP-
3aJIHUM HHUBOOM KaO MHUHHUMYMOM. KJlacCHYHHX np>aBHO-OpPraHHU3aLHOHHX eJie-
MeHaTa ([leMOKpaTCKe penpe3eHTal{Hje H HE3aBHCHOT cyucma) Yy OBOM onpehewy
HEMa, jep Cy OHH H CaMHM NOCTaJIM YHHBep3aJiHa JbyAcka Mpaga”.

6. Yapux K Ilpojc (Ulrich K Preuss, npodecop, Katenpa 3a npaBHe Hayke,
DbpeMeH), y cBOM pany obpahyje TeMy Yiora npasHe npxaBe y TpaHcopmaumju
nocrkomMyHUcTHYkHx apymirtaBa (Dier Rolle des Rechtsstaates in der Transformation
Post-kommunistischer Gessellschaften) H, H3Mehy ocTajor, Hctuye: "/lpyra Mo-
ryhHOCT cacTojH ce y TOMe face uoraham KOjH CY NOBEJIH 10 Nafa KOMYHHCTHYKOT

358



ATIM, 4/1992 - TIpaBHa npikasa - [TopekJio M 6yayhHocT jeaHe uaeje - npod. np CTeBaH
Jlnnnh (cTp. §5 -359)

peXXHMa TyMade He Kao peBOJIyliMja, Beh Kao BplileHe NpaBa Ha OTIOP, TO jeCT, kao
pamibe rpahaHa kOjH KeJjle 1a YKHMHY cTatbe OecrnipaBjba KOje MM je MOCTajio
HeU3JIP)KUBO M J1a ce BpaTe TNpaBHOj CUTYAlMjH KOja je MpeTXOAWJia TOM CTalby
" GecrnpaBiba. YKHIaHe KOMYHHCTHYKOT peXUMa y TOM ciiyyajy 6umno 61 'moHoBo
yCNOCTaB bawe’ MOoBpeleHOr rnpaBpa”.

7. JoBiia Ipkyspa (nouent, [Ipasuu hakynteT y Beorpaay), Uamely octa-
JIOT, y CBOM pany Peaut coirjannsam v npaBHa Apxapa, Uctude: "MehyTHM, IpHH-
LUMIL 'Oly MUpatba Ap>kKaBe’ HMje pe3yJTHPao CTBapHHUM ONyMHpakheM JpXxaBe H
npasa Beh IbUXOBHUM A€rpajiMpabeM Ha MpeAMoJepHe 00JiHKe. (...) ¥ TOM KOHTEK-
CTY, CBE YYeCTaJIUjH H paAMKAIHHUjHU 3aXTEBH 3a YCIIOCTaBJbakhe IIPaBHE Ap>KaBe y
peasICOLMjaTUCTHYKHUM 3eMIbaMa U3pa3 CY aJiTEpHATHUBHUX Tparaha 3a U3JlazuMa
M3 CBEKOJIMKE KpM3e W eBHAeHTHHX OJI0Kana MpaBHOT M MOJIMTHYKOT cCUCTeMa H
HHCY(HIMjeHTHOCTH ApYWITBEHHUX pehOpMH M NpoMeHa. Ha Taj HauMH, Teope-
THYapH M CTpaTe3H pealColMjajii3Ma NPEeNIK ¢y OyT My T 01 NOTNYHOT ondaliu-
Barba Ca MHAMTHALMjOM CBera LITO je MMaJIO Be3e ca MejoM IpaBHE pXaBe, 10
1beTOBOT aKTye THOT Oe3pe3epBHOT, ITa ¥ HEKPUTHYKOT IIpHUXBaTama”.

8. Kocra Yasoruku (npodecop, IIpasHu daxynteT y beorpany), y pany
TIpripoatio npaBo, BJ1aaBHHA IPaBa M THPaHCKH 3aKOHH, U3Mehy 0CTaJior, UICTHYE:
"HenpaBUYHH, U30MaYeHHU M THPAHCKH 3aKOHU CY IPOKJIETCTBO JbYACKOT poja.
Hbux je onyBek OMJI0, 2 M Hallla TeHepalMja, HApOYHTO y McTo4yHOj EBpONHU, HHje
Mx O6uJia nowrrchena. (...) icTo ce Moxe pehH M 3a npaBay, OAHOCHO NPaBUYHOCT,
6e3 koje ce 110 XjyMOBHM peyrMa He MOXE OJp>KaTH HHJEeJHO JAPYIUTBO. A UCIY-
eHbe, ONHOCHO 3a/10BO/beIbe TIpaBe, Ipe CBera je cTpap Mpapa Koje 61 Tpebano na
6yne ymehe 106por v npaBHYHOT (ars boni et aeque). 3aT0, IO Y ANHjaHy, TpaBHHLIH
He Tpeba na 6yny camMo TyMauM Baxkeher npapa, Beh M CBEeLITEHHUUH MJIH YyBapH
npasje M 3HaJILIKM UCTHHCKe (pHUI030dHje 3axBajbyjyhu kKOjoj MOTY Aa pa3iiUKYjy
npaBeaHO O HenpaBeaHOT. To OneT, Npe CBUX, MOpajy OMTH CylHje, HAPOUHUTO Y
BpCMe He caMO HerpaBeJHHX, Beh U 3JI0YHMHAYKHUX 3aKOHa KOjHU cy O 0ObHyHe
3aM10BECTH HEJbYACKHX THpaHa’.

9. lparosby6 Ilonosuh (npocdecop, [TpaBHH dakyiiteT y beorpany), y pauy
ITojam mpaBHe npxaBe Ipema CXBaTarbMMa Cprickux ripogecopa npasa y XIX Bexy,
Hu3Mehy OCTaJIOr, KOHCTaTyje: YAKO ce Ha Kpajy pa3BHUTaK CPIICKe MMCJIM O MPaBHO]
Ip/AKaBy 00yXxBaTH jeAHHWM MOTJIe0M, MOTJIO OM ce kKa3aTH Aa Cy c€ HalllM ITMCUH
npu onpeliMpahy TOra nojma IOCTaBUJIM Ha [1Ba pa3/IMMMTa CTAHOBHIUTA. JEIHO je
TEXHMJIO Jla 110jaM IIpaBHE Jip;KaBe OlpeaH mojasehH o Ap»kKaBHOT LUIba, IOK je
JPYI'O 10JIa3KHJIO Ol HAYMHA Bpllelba Ap>KaBHe BJacTH. OBO MOTOHE CXBaTatbhe
61710 je MOIepHHje U IOLIHH e CE JaBHJIO, aJIH je KaO U OHO NMPBO 6MJIO0 MJI0A Yy THLIaja
HeMauke IpaBHe MMCJIM Ha CPIICKY HayKy”.

10. Y okBUpY OMCKycHje, JInamja P. bacta-Ilocapen (BUIUM Hay4YHH capaj-
HHUK, HHCTHTYT 3a eBpornicke cTyaHje, beorpan), noce6HO ce OCBpHYJla HA TEMATH-
Ky OAHOC BJlanaBHHe 1NpaBa M NMPaBHE ApXaBe U WCTakJja: “J[ok je NOBpUIEHH
dhopMaJiHM nojaM npaBHe Ap)KaBe NPHIILMIHKjeJIHO 016al1o, ka0 UpeJieBaHTHO,
MUTaHkhe O TOME MOJKe JIH MpaBHa ApX*aBa OUTH THOepaTHO-KOHCTUTYEJTHA, lakJie,
"jypHCTHYKa ¢opMa NeEMOKpATHje”, TeOpHja O BJIAJaBUHM NpaBa HHUKaJa HHje
npecTajaJia Ja ce NMMTa 3a CapXHHY H LKJ, TIPABHOT NMOpeTKa...”. Y AMCKYCHJH Cy
Takohe ysenu yueuthe u boxupap C. MapkoBHh (eMEpHT. xg)O(becop, IIpaBHH
tdakynreT y Beorpany), kojH ce OCBpHYO Ha npobyieMaTHKy OJHOCa JECIIOTCKE,
HMAEO0JIOLIKE M IEMOKDPATCKe ApxaBe, kao 1 CrnaBoJby0d ITonoBuh (eMepHT. npode-
cop, llpasHH dakynTeT, Huur), Koju ce OCBpHYO Ha TeMy Heke kapakrepHUCTHKE
110jMa 1IpaBHe APXaBe y3eTor y MaTepjajHOM CMUCITY.

V. Ha OcHOBY M3HETOI MOXe€ cC KOHCTAaTOBaTH Ja ce, OCUM IOXBaJia, Ha
KHLHUI€ OBE BPCTE YBEK MOT'Y CTaBHMTH M apryMEHTOBaHe CallpXXMHCKE (HIIp. 3a1lTO
1eMa HEKHX ayTopa) M TeXHHYKE (HIp. 3allTO je AecHa MapryHa "HepaBHa” KaJa
ce TeKCT KOMNjyTepckH obpahMBao) npumende. Mnak, nopen cpera tora, onaj
300pHUK pafoBa O NMPaBHOj APXKaBH, KA0 “TPAHCKYJTYPHH CTPYYHH NpaBHH OH-
CKypc”, 3acjly’yje a y OBUM BpeMEeHHMa Oy lie IpH pyLH CBAKOM (TI0CEOHO TnpaB-
HHLIMMaA M TOJIMTHKOJIO3MMa) KOra HHTEPECYjy NpOOJIEMH HHTEpPaKLHje Npasa,
Jp>XKaBe, NOJIMTHKE, MOpalia, y CaBpeMEHHUM IpYIITBE HUM NPOLIECHUMA.

npog. ap CrepaH JIniaunh
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