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VBOO ¥V HOPOHICKO ITPABO*

1. Bpmo ce uecro HopmMjcko npaBo (Scandinavian Law) yauMa Kao
jenpECTBeH CHCTEM H ayTOPH KOjH ce 0aBe YIIOpEOHHM NpaBOM 4YeCTO CBPC-
TaBajy CBe IpaBHe CHCTeMe KOjH Cy OBUM oOyxBahieHM, Tj. MpaBHE CHCTEME
Hancke, ®umucke, Mcnanpa, HopBemxe u IMlBencke, v nocebHy IpaHy v OK-
BUDY ,TIOpojHile’ PHMCKOTEPDMAaHCKOT IIpaBa, Ha Ce IIOCIHY>KHMO M3pa30oM
npod. Pene Harupma (René David). OBakBO CTAHOBHILTE CBakaKO HHjE IIO-
TPEIIHO, ajli Ce HIlak Mopa McTahiM [Aa IpeacTaBba 3HATHO II0jEIHOCTABIBH-
Bame. IlocToje 3HawajHe pasIuKe KOje NpeBa3sWia3e HHBO IIOjEIUHOCTH, He
camo m3Meby HOPOMjCKOT NpaBa H APYTHX NPaBHUX CHCTEMA DPOMAHCKOTEp-
MaHCKe IpyIe, Beh H Y OKBHpPY CaMHX CHCTeMa HODOMjCKOr mpasa. Hajmm-
pe NocMaTpaHO, VTHIlaj DHMCKOT IIpaBa, Y CMHCIY KaKO je PELUIMpPAaHO ¥
IpOyJaBaHO TOKOM CpENier BE€Ka Ha VHHBep3ureTmMma y EBpomm, crturao je
KacHUje H GHO 3HaTHO MamH Y CKaHOUHABHjH HEro Y OCTAIMM HEIOBHMA
Esporne.

Papm oppebuBama OCHOBHHX KapaKTEpHCTHKA HOPHMjCKOr IIpaBa, IIO-
CeOHO Y KOMIIapaTHBHE CBpPXE, YECTO Ce Ha jelaH BeoMa VOIINTEH Ha4MH
Ka’k€ Ja OHO 3ay3uMa CpeIHuImH nonoxkaj (intermediary position) maMeby
espornckor mpaBa (Continental Law) u cuHcrema ormurer mpasa (common law
systems). OBO je Mame Ipelm3aH HaYMH OfpebuBaiba HOPOMjCKOr IpaBa,
C O03HpOM JAa VHCTHHY HMA Mallo €leMeHaTa KOjH ceé HCTOBPEMEHO jaBiba-
jv Vv HOpIMjCKMM IpaBHHM CHCTEMHMAa H Y OINITEM IIpaBy, a KOjH ce He
jaBBajy Yy €BPOIICKHM IIPaBHUM CHCTEMHMMa, HaKO je TauyHo ja TOCTOjH je-
DaH 6poj HMHCTHTYTa PHUMCKOT IpaBa KOjH ce€ He jaB/ba HH V OINITEM Ipa-
BY, HU YV HODIMjCKOM IIpaBy; OBO 3ajeNHHYKO OGejle)kje He TOBOPM MHOTO
0 MebycOGHOM ONHOCY OBa JBa IIpABHA cHUCTeMa. Yommureno rosopehim, Hema
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HUKaKBE OYMI€ Ha je HODIOHjCKO IpaBO, KAKO Y CMHCIY HCTOPHjCKOr pa3-
BOja, TAaKO H Y CMHCIY HaHallher cafpikaja, CpPOTHMje EBPOINCKOM HeEro orn-
LITEM IPaBy. -

ITox OpeTmOCTaBKOM [Ja CBak®W IOpaBHH CHCTEM H3pa’kaBa OHO . IOTO ce
MOXXE HA3BaTH CIENHOHIHOM COLMOJIOIOKOM H HMHTENEKTYATHOM ,KJIMMOM",
M Ja Cé Kao TaKaB He MOXKe pasyMeTH CaMO Kao CHCTEM TEXHHUKHX NpaBy-
Jla, 9MHHM Ce HEe CaMO KODHCHO, Beh CBakakoO H HY)KHO, Ja Ce Ipe Hero IIro
C€ KpPEHE VY OaJb€ H3Jlarakb€ O HEKHUM IHMTalkbHMa KapaKTEepHCTHYHHM 3a HOp-
IHjCKO IIPaBO, HEKOJNMKO DeYH IOCBETH HCTOPHjCKHMM, COLHMOJIOIIKHM H KV
TYPHHM OCHOBaMa Ha KOjHMa je OBO IIpaBO HHKIIO.

2. 3HauajHo je mcrahm ma CxanmuHaBHja HMa 3HaTHO Kpahy HCTOPH)Y
Hero ILUTO je HMa MEOUTEpaHCKH CBeT — @a Yak M DBpHTaHuja, ako mnox
HCTOPHjOM IIOfpa3yMeBaMO porabaje, JIMYHOCTH M ApVIITBEHE CHTyalUuje
0 KOjUMa IIOCTOje IHMCMEHH TparoBH JOBOJBHO jacHH Ha oMoryhasajy mpe-
1TH3HE 3alJbYUKe.

Hancka, Hopsemka m IllBepcka ¢dopMupajy ce Kao KpabeBUHE OT-
IpwiMKe Yy HcroM nepHomy. Tek oko 900. rommme, a y ciyuajy Illeencke
jom jemaH Bek KacHHje, CKAaHIWHABCKe ce ApJKaBe VKIBYYYjy Kao DaBHOIpAaB-
HE, HAaKO CHpOMallHe H InepudepHe, WIaHHIle KYJITYPHE H pEIMIHO3HE 3a-
jennune cpemmoBekoBHe EBpome, [Jo Taga CY OHe JKHBele CBOj J>KHBOT, ca
MOBPEMEHHM VIalHMa Ha €BPOIICKY ClleHy 300r TProBUHE MW IUbauke; PHH-
cka je yOp3o nokopena u ox XII Beka Hamase nocraje geo Illeenckor
KpasseBcTBa — IIpolieC HHTerpaldje ocTBapyje ce TokoM XIV Beka.

Baxxno je mmaTtm Ha YMY OBO KacCHO VKJBYYIMBAaE€ Y EBPOICKY CIIEHY.
CranpunaBcka HApVYIITBA, Ha CBOj HaumH, Ouna cy Beh pemaTHBHO uBpCTO
opraHu3oBaHa IIpe HEro MmMTO Ccy Oumina H3NOoXKeHa TpajHOM H edHKaCHOM
YTHIIajy PUMCKOI M KaHOHCKOT mpaBa. Heka crenudiyHa penlewa, 1oceGHO v
OIHOCY Ha OpPraHM3allHjy CYACTBa, jaBHO IPaBO H NPaBO CBOjHHe Omia Cy
IOBOJBHO YBPCTa Hda 3aApike cBoja obejiexXja TOKOM HCTOPHJCKOr pasBoja
MpaBHOr cucreMa Yy muTamy. OBakaB Hcxopm MebyyThiaja eBponcke mpasHe
MHUCIIH M HHCTHTVIIMja, C jeOHe CTpaHe, H HODIHjCKMX TpaiHIHja, C Opyre
CTpaHe, CBAKAKO je BEJIAKHM JEJIOM 3aBHCHO Off UHILEHMIE [a jeNaH H3v-
3eTHO 3HauajaH aKTOp CpeMIOBEKOBHe EBpone — yHHBEDSHTETCKH oBpa-
30BaHU IpaBHHIE — Tako pehinm He mocrojm y CxkaHmuHaBHjU CBe HO Ipen
kpaj XVI Beka. Meby &IpyruM KapakTepHCTHUHHMM €JlEMEHTHMa KOHTHHEH-
TaniHe EBpore koju Hukana Hucy Owm nmpuxsahenn vy CkaHmuHaBHjH, GHO je
u deymamuzaM y CBOM OCHOBHOM H nyHOM BuAy. Omysek je mocrojano, n
jomr yBek IIOCTOjH, H3y3eB Yy HopBemxoj, IIEMCTBO M TOCIOOCTBO BEH-
KOT IIOJIMTHYKOT H KYITYPHOr 3Hadaja, Hako ¢eyRaJlHM CHCTeM HHje GHO
yBEEH — MaJa je MHOro KacHHje, KpajeM Cpemmer M IIOYETKOM HOBOT Be-
Ka, ciIoOGOmHO ceballTBO OWIIO CTaBJEEHO IO BeOMa TEMIKE IIPHTHCKE, TaKo
Ja je y JaHCkoj, B To caM0 y JaHCKO]j, MPAKTHYHO HMAJI0 IIPABHH [OJOXKAj
cImyaH eBponcKoj cabpahu. Meby OpHTHHANHAM jaBHMM HHCTHTVLjaMa KoOje
CYy CTBOpEeHe TOKOM cpeamer Beka, Tpeba ucrahm msepcku Riksdag, omgmoc-
HO napnameHT. Harmema na je TO jemwHO Telo OBe BpCTE BaH EHIiIecke
KOje Oof HacTaHka IIocToju 6e3 npekupma. Op cBor Hacranka y XV BeKky
CBe JOK ce HHje TpaHcpOpMHCano Yy CaBpeMeHH OBOANOMHH IIapiaMeHT (Tex
1866, ropune) caunMrbaBald CY Ia IPEICTABHHIM YETHPH CTajleXXa — IUIEM-
CTBa, CBeIUTEHCTBAa, rpabaHCTBa H CeJballlTBa.
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Toxom Beher mema XV Beka ckanjmHaBCKe HOp)KaBe Omwre Cy, Ha JO-
6poBOIEHO] OCHOBH, Vjemumene y Case3 (Union) mom jemuuM 3ajeIHIUKHM
kpasseM. Oko 1520. rommne IMBencka u Puucka Hamyiurajy Cases; HcTOBpe-
MeHO, V ToKy je m JlyrepoBa pedopMaruja, IITO TOBOTH [O VCIOCTaBbakha
HAITHOHATTHHUX EMUCIHMIATHAX OPKBHA HON jaKUM VTHIIajeM CBeTOBHE JpiKase.

CemamMHaecT je Bek, nmocebHo 'y IIIBenckoj, MHTEH3UWBHH NEPHOJ Op-
ragm3opama. lako, IIIBemcka mocraje jaka H moGpo OpraHu3oBaHa OHpPO-
KpaTcka jpskaBa. HcroBpeMeHo, mon I'ycraBom ApmoindoM M IEroBAM Hac-
nemamAMa, IIBefcka nocraje, mITo he TpajaTH CTOTHHAK TOXMHA, €BPOICKa
Beviecwna. Jaxcka ca HopsemrkoM, koja je vy CxampuxaBuju 6miia Bopeha,
BPEMEHOM 3aocTaje, Tako ma 1660. rommme, Kao MOCHEmHMIa HAITMOHAIHOT
mopasa, IoCTaje alICONYTHCTHYIKA MOHapXWja M TO HajeKcTpeMHHja y 3a-
magHoj EBpomm — Jancka ocraje ca OBakBEM ypebemeM CBe OO CpefuHe
XIX Beka. IIeencka, HakoH Kpaher nepHoma TOTOBO alCONYTHCTHUYKE Kpa-
meBcke Biactd op 1680. mo 1718. romume, passuja ToxkoM XVIII Beka map-
JIaMEeHTapHH CHCTEM KOjH, Ipen Kpaj OBOT IEpHOHA, IOCTajeé CIHMYaH paHOM
€HITIECKOM napnameHTapu3My. OCHOBHa pasiHKa H3Meby ayTOKpaTCKe Mo-
Hapxuje y JaHCKOj, ca HOpPaKTHIHO IIOPOG/REHHMM CEBAllITBOM H YTHIIAjHOM
Oyp>x0asHjoM M IIBENCKOT YCTABHOT ypebema ca IONHTHYKOM NOMHUHAIIH]jOM
apUCTOKpaTHje U jakoM GHPOKPATHjOM, IIOPEKJIOM H3 pEloBa IUIEMCTBA H TIO-
CIIONCTBA, Ka0 M €a CJIOOONHHMM H TIONMTHYKH YTULAJHHM CelballTBOM, jOIII
VBEK Ce MO’Ke VOUMTH Y INOjeIHHHM OO/IacTMMa jaBHOT IIpaBa, Maja maHac
MO’K[a BHILE Yy ONIITHM IIOTJIOAMMAa M CTaBOBUMAa, HEr0 Y 3aKOHHMa
Ha CHas3H.

®paHIlyCKa PpEBONYIIMja ¥ IIPOMEHe KOje IOHOCH HANOJIEOHCKO mnoba
uMajy onroBapajyhe mocimemmile H Ha cKanpuHaBckoj cienw. Illsemcka, 1809.
roguHe ycBaja YCTaB KOJjH IIOKVIIaBa Ja VBENEe PABHOTEKY H3aMmeby Kpa-
JbeBCKe U IapjaMeHTapHe BJIaCTH M KOjH ce IOKa3a0 NPHIATOLUB NapilaMeH-
Tapu3My H HAeMOKpaTHju Koja Hhe, y3 H3BeCHO kalumerbe, nohu, Tako na
He Tex oxo 1920. romume oBa [Ba elleMEeHTa OHTH NeDHUHHUTHBHO VKJ/bYYEHA
y IIBEACKH jaBHW >xkuBOT. IlIBefcka ycBaja HoB YcrasB 1974. romume Koju
paguKanHO emMMHUHHIIIEe GOpMAanNHEe OCTaTKE KpabeBOKe BiacTH. Hopselka
6usa 1814. romune mpepmara IllBepckoj, kao kasHa JlaHckoj mTo je crama
y3 Hanonmeona u kao Harpaga I[lBemckoj IUTO je cTajia Ha CYIPOTHY CTpa-
Hy. Cupora Mana Hopsemka, mMebytuMm, onbuja ma Gype TpETHpPaHa Kao ,MO-
HETa 3a TNOTKYCYpHBamke, U IpoIlallaBa CBOjY He3aBHOHOCT H ¢opMHpa
nepcoHanHy vHHjy ca IllBegckom koja mpecraje 1905. rommie. Konauwxo,
Pyouja omysuma Prmcky Isemckoj 1809. romume, Koja TOCTaje BETMKO BOj-
BOACTBO IOJ, PYCKMM IlapeM cBe jo 1917. ropguHe, xama IlocTaje HE3aBHCHA
pernyomaka. Taxobe m Hcnmanpm, xoju nocraje Hesasucan onm Jdaucke 1940. ro-
IHHe, IIOCTaje pemyoiHuKa.

3. IlpBu mHcaHM HM3BOPHM HODHHUJCKOT IpaBa jaBikajy ce .y TEpHOmY
950—1300. rommue. Y TOKY OBOT IepHOJA, HAIMCAHU CY OPOjHH 3eMarbCKH
3akoHuUH (codes) KOjH uuHe JJaKOHOKE, ajld Y OCHOBH HIIAK TOTIIVHE IPABHE
cucreme. Y nojequHHM CITyYajeBHMa, IPOIJalliaBa0 X je Kpalk Y3 CATIIACHOCT
perHoHainHe ckymuriHe (thing) v murawmy. HanuoHanuu 3aKOHHIIM paHO CTY-
najy Ha cHary — v Hopsemxoj Beh 1274, a y Ilsemckoj 1350. romume.
Hacympor ToMe, TOKOM cpefmer Beka v JlaHCKOj ce He ycBaja HalHOHAIHH
3aKOHMK, Bel jemaH Ofi 3eMalbCKUX 3aKOHHKa, 3akoHuK Jurnasma (1240), y
oppeberoj Mepu BpUm OBY GYHKIM]Y. ‘
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Haxo je maxo mpoHahu y CpemrOBEeKOBHHMM HOPIHjCKHM 3aKOHUIUMA,
GapeM vy oHmM Koju ce omHoce Ha XIII Bek m kacHHje mnepuome, H3pase
VTHIIaja KATONMYKe LPKBe H KAHOHCKOT IpaBa YV -o0jlacTEMa Kao ITO je
MMOPOOUYHO IIPABO, OBH CYy TEKCTOBH HIIAK Y OCHOBH HACTAIH Y TIepMaHCKIM
3ajemuHiiama, Ifle CY CTPaHHM €JIEMEHTH joIl VBEK PEeTKH, OJHOCHO VY pypail-
HHUM 3ajeflHHIlaMa V KOjUMa JOMMHUpa MNOpOAHMIIA V HAjIIMpEeM CMHCIV Te
peu H Koja je CeOoCKOr THha. BiracHHIITBO HAJN 3€MJbOM, KAO Haj3HadajHUjU
o6muk Oorarcrsa, NpHMIafa arHaTCKOj IOPOOUIH — He HHEHUM II0jeIUHHIM
YyjIaHOBHAMA. Y OBHM 3aKOHHIIHMMa, Takobe HONa3d Oo H3padkaja H OpraHu-
3allHja CYACTBA H ITIOMMTHYKOI CHCTEMa Y KOjeM je OCHOBHA jegHHHIIA , THHT
CKYTIIIITHHA) CTOTHHE, KOjOj IIPHCYCTBYjV CBH CJIOOONHH JBYIH jEOHOT NOIpyYja
H KOja HCTOBPEMEHO IpEJCTaBhba CVJ, IPBOT CTeleHa, Kao H TeJIO Kojeu
Cy HOBEPEHH aOMHHMCTDAaTHBHH 3aJallH Koje KacHHje Ipey3AMajy IOKaIHHA
opranu BnactH. I'pancke 3ajemmuite (boroughs), He Tako GpojHe, Mamne H
paluTpKkaHe, HMajle Cy COIICTBEHe IpaBHe cHcTeMe GOpMHpaHe IION BETHKHM
vrauajeM mnpaBa u ycraHoBa CeBepHe Hemauxe. Y cTBapH, 3HadajHH [e€o,
YecTO H BHILIE Ofi IOJOBHHE OBHX MalMX YpOaHHX OONyJIalHja, CadurbaBalH
cy Hemmu M CTaHOBHUUITBO HeMadKOr IIOpeKJa.

TokoM BeKOBa, IMOKA3aJl0 Ce Ia CPEeAHOBEKOBHH 3aKOHMIMH, H HOpen
HEKHX H3MeHa, HHCY YV [OOBOJbHOj MepH OJroBapajld IoTpefamMa pasBoja
CKaHJHHABCKUX MAp>kaBa, HCTO TaKO H CVACKH CHCTEM, KOJH je Y BEIHKO]
MEPH 3a0CTaja0 HAPOYMTO VCJeld VHYTPAalbHX MOTUTHYKHX cvkoba v XV H
XVI Beky. CenpaMHaecTH BeK je BelimkO GpeMe pedopMH uYHje ce mociemulie
jom yBek ocehajy. OBo je Takobe OHO M NEpPHOJ WHTEH3EBHOI CTPAHOT VTH-
uaja — @Ppannycka B Xonaumuja, noped CeBepHe Hewmauke, jaBmajv ce
Kao OCHOBHH H3BOPH HHCIMpalmje. HCTOBpeMEHO H pPHMCKO OpaBO IIpo-
Iupe v 3HayajHO] MepH, 3axBajbyjyhH VHUBEP3UTETCKH OOpa30BaHHM IIpaB-
HUIIUMa KOJjH Ce, IIOpel CYACKHX CTBapH, y Behoj Mepu 6GaBe M pasHHM
HOBHMM ITocnoBuMa pacTyhe jaBHe ympaBe. CBH OBH VTHIIajH 3ajemHO, Me-
byTuM, HICy GHIIH NOBOJ/BHU JAa 3HauajHHje MOAHUHKY]Y CTPYVKTYPY H OCHOBHE
NpUHUHIE Hopaujckor mpaBa. Y IlIBenckoj, I'yctas Apmond u3meby 1610. n
1630. rogmne dopMUpa HOB CYOCKH CHCTeM ca TpH KpameBcka anenarmoHa
cvoa v camoj IIeBenckoj u Punckoj, BpxoBHu cynm JaHcke ocHuBa ce 1661.
roguHe. 3akoHomaBHe pedopme, MebyTHM, Tpajy Ayske. Iamncka ycBaja IIOT-
myHo HoB HanuwoHannu 3axkoHuk 1683. roguHe, a YeTHPH TrOJHHE KaCHHje
IaHCKH KpaJb NMpOIJlalllaBa IPHMEHY H3MeleHe Bepadje 3a Hopsemky, Koja
je npmweyyeHa Hdauckoj kpyum 1450. romume. HoBu 3axkomux Illsencke (M
®duncke) ycBaja ce 1734, rommHe, a cauMibeH je Of CTpaHe Hajay’ke HOCTO-
jehe (most longliving) KpameBcke KOMHCHje y LIBENCKOj HCTOPHjH — Guia
je ocHoBaHa 1686. romune.

OBH HaUMOHAIHM 3aKOHMIH ¢GOpPMallHO CY jOoIml VBeK Ha CcHasu. Y
Hanckoj u Hopseuikoj, MebyTiM, Malo je of ¥HHX AaHac ocrano. ¥ IlIsen-
CKOj, H Yy Mawoj Mepu y DHUHCKO]j, oIpeleelme je Omino jga ce 3aaprkKu
OIINOTH OKBHP 3aKOHHKA, TAaKO Ja cCaBpeMeHa 3aKOHOJaBHa pedopMa Be-
JIUKAM OeloM MMa OOMK H3MeHa H gonyHa (amending) H YCIELIHOr HOBE
nupamsa KOMIUIETHHX ,Kipura' (Books) koje cauumaBajy 3akoHHMK. Tako, Ja
omaGepemo jemaH Meby MHOrMM npuMepuma, kaga je 1940. rogwHe, HakOH BH-
me peneHHja npunpema, IIlBencka yCBOjiUla MOTIIVHO HOBE 3aKOHE Y obGnactH
rpabaHCKOr H KPHBHYHOI IIOCTYIKAa, Yy OpeamMbyiu croju na he ,Kwura
noctynka“ Omurer 3akoHuka KpamesctBa (,Book of Procedure” of the
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General Code of Laws of the Kingdom), moueBum on 1. janyapa 1940. 6utua
cafipkaHa y HOBMM 3aKkoHuma. JlaHac je BehmHa ,KibHra“ y NOTIVHOCTH H3-
MemeHa. '

Ha Taj HauuH ce caBpeMeHa NIpaBHa pedopMma OfBHjala Y BHAY KO-
HOlllela HOBHX 3aKOHAa KOjH CY MEHWalM Crame Yy ofpebeHoj obiIacTH iy,
Mak, y BHOY CTBapama IIOTIIVHO HOBHX ,KIbHTa", OTHOCHO [€JI0Ba DaHHjer
Ommrer 3akonmka. IlIsencka je, ka0 M V Mamoj Mepu HopBellka, upHIvIa
TokoM XIX Beka eHeprHMuUHe Harope Ha [OHOIIEHY HOBUX 3aKOHHKa. Meby-
THM, Beh oko 1850. rommHe, IIBEACKO 3aKOHOMABCTBO HAMNVIITA CBE IOKYyLIaje
M yCBaja METOJN CYKIeCHBHe U JeTHMH4He pedopme.

4. YcTaBHM OKBHPH HOPAMJCKOT IIPAaBHOT pa3Boja Ha INPBH IIOINEHN H3:
renajy xereporend. IlIBencku VYceras w3 1809. romuHe 6HO je HajcTapHju
micaHu ycraB v EBpornu cee mok 1974, ropuHe HHUje OGHO 3aMeHmeH HOBHM
IOKYMEHTOM IpaBHOI MOIEpHH3Ma uYHja je CBpxa Owina Ja OA NpaBY CIHKY
YCTaBHOT pa3Boja KOjH cCe OINBHja0 IIOJ OKPH/BEM CTapor HOKyMeHTa. Hcro-
BpeMmeHo, YcraB u3 1809. romuHe m3padkasa yrunaj teopermyapa XVIII Beka,
nocebHo MoHTteckjea (Montesquieu), ka0 ¥ CaKYIUb€HO HAIlOHAIHO HCKYCTBO
— ToxkoM XVIII Beka pa3BHO Ce IIapTHjCKH CHCTEM H IlapjaMeHTapH3aM,
amd je Taxobe OTKPHO OIIAaCHOCTH Of KOjHX je ocnablbeHa H3BpIIHA BJIACT,
CTpaHauka 0Oopfa H IapiaMeHTapHa KODVINIHja, MOIJa H3JIOKHTH 3eMJbY.
VeraB u3 1809. rommHe TOKYIIAo je Aa CTBOPH YBPCTY KpajbeBCKY BJAcT ca
OCIIOHIIEM, Ha jaxk OMpDOKPAaTCKM allapaT M INapilaMeHT Ca, V OCHOBH Hera-
TUBHHM, OIHOCHO KOHTPONHUM oBlamhewmuma. Y 1norieny 3aKOHOOABHHUX OB-
namhiela OBe ABE BIACTH OwWwle cy paBHONpPaBHE, C THM IITO je Y JOMEHy
mnopesa mnapaaMeHT OHO cyBepeH. IlapmameHTapusaM je 6GUO HaIlyINTEH W
3aBefieHa JIMYHa BllaflaBHHa Kpaa ca BiragoMm (Cabinet) xojy cy, TOKOM Be-
KOBa, NPBEHCTBEHO CauyHibaBaJM jaBHH CIY>KGEHMIH, IPaBHHIH, IeHEepad
M JuIuioMaTte, a He TonuTHYapH. HopBemka je ycBojiita cimuaH, ajgM panu-
KaJlHHjU VCTaB KOjH je mpensubao jegHomoMHy ckymutvHy 1814, romune,
a napiameHTapusaMm Iocraje crBapHocT 1880. romune. Camo je daHcKa mpo-
uUia pasBOjHM IYT KOjH CE€ MOJXKe Ha3BaTH KJIACHYHO €BPONOKHM — KpaJbeB-
CKka ayTokpartHja on 1848. ronune, a HakOH TOra YCTaBHH Da3BOj Kka HEMO-
KpaTHjH M NaplaMeHTapHU3My KOju je OKOHuaH noueTkoM XX Beka. IaHal-
BH OaHCKH YcraB M3 1953, ropune HM3pUUMTO YBOOM NapilaMeHTapHH CHCTEM,
wro ce Takobe opgHocH u Ha PHHCKY, KOja je ycBojwra penyOmuuku YcTaB
1919. ropgume, HakoH ocno6Gobewa on PycHjeé.

Jenno moceGHO Teno koje M3pakaBa, Kao jak ocehaj jenmmcrBa Meby
HODJHMJCKHM 3eMJbaMa, TaKO H 3Hauyaj HHUXOBHX napiiaMeHara je Hopaujcku
caBer (Nordic Council), ocHoBaH 1946. romuHe M KOjer cauMmbasajy Ipen-
CTaBHHUH IlapjlaMeHaTa ueTHpH 3embe ¥ Hcnanpma. CaBeT 3acema Ino He-
KOJIMKO Heflelba CBaKe IOfHHE KaKO OH pasMaTpao IHMTama Of 3ajeHHUKOTr
uHTepeca. Ihberope omIyke He 06aBe3yjy, alli IberoBe IPeNoOpyKe HMajy Be-
mKor yramaja Ha Biapge. Takobe mocToje pefOBHH M WHCTHTVIIMjalH30BaHU
CcaCTaHIM WIAaHOBA Blaja IIOjENUHUX 3eMalba.

TpeGa Hewro pehim ¥ O mojoxajy pyackux npasa (human rights) v
HopaujckuMm 3emipama. OHe koje cy wianule EBponckor casera -Guie cy
Meby npBHMa Koje cy ce npHppskaBale KoHBeHNMje O JBYACKMM IpaBUMa
(Human Rights Convention) u 6une Meby npBuMa KoOje Cy HONYCTHIE IO-
KpeTame IIOCTyTlaKa IIpell ©eBPOICKHM .CYNCKHM MHCTUTYLH]jaMa of CcTpaHe
cBojux rpabana. bpoj cnopoBa NpOTHB IHX je Mald, a CBera je HEKOIHKO
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ycoero. OBo, MebyTHM, He 3HaUH fa je jacaH KOHIIENT JbYACKHX IpaBa OHO
H3pa’KeH Y jaBHUM pacopaBama y CkanpmHasrjr. HopBemxm VYVcraB m3 1814.
TOJHHE MMao je HEKOIMKO HemoBe3aHWX ofpefaGa Yy CTHIV TOr BpEMEHa,
Kao ITO je GHO CiIydaj H ca (HHCKHM, HCIAHACKAM H NAHCKHAM YCTABOM.
VY mBenckoM Ycrasy m3 1809. rommne mocrojana je jemHa ommra ompenba,
koja je mpeysera u3 KpameBcke 3akierBe (Royal Oath) koja ce paBana
mapjaMeHTy Y cpeamoBekoBHO] IBenckoj. MucmaM pa je jemmHo momrre-
HO pehH fa, KAo IOTO je TO CiIydaj V OBOj 3eMIbH, OPOjHH HODIHjCKH IIpaB-
HHIIH CMaTpajy Aa BEeJMKH OpOj 3aKOHCKHX ofmpenata O JbYACKHAM IIpaBHMA
TIIOCTOjH YV OHHM [pjKaBaMa, YV KOjHMa 3aKOHONaBHa CHTyallHja HHje 00es-
GebmBama U cTBapHy 3amTHTy. Hnak, 3HauajHe cy ce IIpOMEHe OOHTpAIe.
Hapowrro y IIIBepckoj je OBO IUTake H3a3BAI0 DENOBHE IOIUTHYKE CYKO-
6e m3Meby CoumjammeMokpaTcke H JPYIHX HECONHjaJIMCTAYKUX CTpaHaKa.
Haxon ycBajawa YcraBa u3 1974. romuHe, KOjH je IpeNBHIEO JIAKOHCKO pe-
lIele OBOr IMTalba, ABAa CY aMaHoMaHa Omwia ycBojeHa 1976. u 1979. romm-
He, KOja CY 3Haumia BeOMa jaCHO jadame onpenata O 3aIITHTH JBbYICKHX
npaBa. Temko 61 ce Morno pehu ma cy ce oBe ompenfe 9ecTO KOPHCTHIE.
Hnak, oHe oy nokas Kako O pacTtyhoj cBecTH O OBOM mpoGiemy, Tako H
o pacryhoj 3aGpUHYTOCTH O MOKM H pH3HIINIMAa KOje Y CeGH HOCH CBEIpH-
CyTHa Jp>kaBa Ojarocrarba, 9ak H Y HajOEHEBONETHHjHAM H JEMOKPATCKHM
OIPaHHYeHHMM OOmMIHMa VY KOjUMa ce jaBipa.

5. HakoH OBe CKulle HCTOPHjCKOr pa3BOja H IIOMHTHYKHX HHCTHTVIIH-
ja CKaHOHHABCKHX 3eMalba, H3ABOjHhEMO HEKOIMKO KapaKTepHCTHKa HHXOBOT
[MpaBHOT CHCTeMa KOje CY JOBOJGHO OpPHIHMHANHE Ja HX BpefH CIOMEHYTH V
OBOM KpaTKOM KOMIapaTHBHOM nperneny. Ilogemm GHcMO ca 3akOHOJZABHOM
npoueaypoM (process of legislation), koja MMa BHILIE OBHMX KapaKTEPHCTHKA,
a npH ToMe, 3anp>kahemo ce mpeeHcTBeHO Ha IIIBenckoj, THe Cy OBE Kapak-
TEPHCTHKE HajH3pa’keHuje.

Be3 o63upa Ja MM HHHUHjaTHBY 3a M3MEHY Iocrojehier mn HOHOMEHmE
HOBOr npomuca yivhyje Braja, MOCIaHHMIH VY MapjiaMeHTy, OXHOCHO opra-
HHU3alMje UIH jaBHA Teja, H 3a KOjy Bilaja cMaTpa Ja C€ OfHOCH Ha IMTarbe
WM TpPOIMC IO KojeM TpeGa IOCTYIHTH, PENOBHA HpOLERypa MPeTHOCTaBiha
onpebuBame KomucHje. Ilocnemmux MeceTak TOIMHA, TpocedaH 6poj OBak-
BHX KOMHCHja KOje Cy HCTOBpeMEHO OHiie aHTa’koBaHe, H3HOCHO je y IllBen-
ckoj mpeko 300. Kaga ce pacnpaska O IMTAalRHMa KOja HMajy IoOnu-
THYKE HMIUIMKAlHje, 4IaHOBH KOMHCHje Cy, N0 TPaBHIy, IOCHaHMIH —
MebyTHM, KaJa ce pachpaBlba O IHTalbMMa CTPYYHE IpHpPOAe — CyhHje,
jaBHH CIIYKOGEHWUM, H Y HELITO MameM Opojy NPEACTAaBHMIM HHTEPECHHX
rpyna uuse Behuny. Komucujy Hajuemlbie BOmM CymHja, HOK CY BEOMa BaKHe
cexpeTapcke GVHKIMje TOTOBO yBeK NOBepeHe MiabmM CyACKHM Ciry»kGeHu-
IIMa Y CTalHOM pafHoM opHocy. YoGuuajeHo je, v 0BOj ¢asH KapHjepe,
Ia ce HEKOIKO TOfHMHA IPOBEE Ha 33aKOHONAaBHHM IIOCIIOBHMA GOHIIO Y He-
KOM MUHHCTAPCTBY, OHMIO V HEKOj Of -3aKOHOJABHHX KoMHMCHja. H3pany Ha-
upra (drafting) BpmH Kpajme OpMOKIBMBO KOMHMCHja, Tj. jemaH MM BHINE
cekperapa, a u3BewTaj (report) KOMHCHje, IO IPaBWIY, CaApXKH HCLUPHY
pacnpaBy O Pa3sBOjy IpoflleMaTHKe WIH NpOmHCAa O KOjEM CE€ pamH, TPEHYT
HO TIOSHUTHBHO CTale, KA0 M pelllema CTPaHMX 3aKoHodaBcTaBa. KoHadmoO,
H3BeINTa] KOMHOHje CANpP)XH IETABHO OOpa3loXXEme CaMOr HalpTa, HEroBor
3Hagaja H CTPYKTYpe, Kao H IHTama TyMadelma KoOja Ceé MOTy jaBHTH. VK-
paTKO, H3BELITa] IPEeACTaBlba JeTaJbHH KOMEHTAp HanpTa — VOCTalOM Ox
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CaMor ce TOYeTKa IOApasyMeBa fa He ra Kao TaKBOr KOPHCTHTH CTDaHH
CYOOBH H JIPYIH OpraHd Koju Tpeba QOa IpUMEWY]y IIPENJIOXKEHH IIpOIIHC.
Kao THmmuarm nprMep MOke ce HaBecTH Ha3Bemrraj KpalbeBcke KOMHCHje H3
1956. rommHE, Vv BE3H Ca H3pagoOM HOBOI 3aKOHA O AYTOPCKHMM IPaBHMAa,
KOjH C3M TMa OKO CefaMIeceT KpPaTKHX Ofe/baka, NOK O6pasIoxkeéme ca
objammsemeM — mpeko 600 crpanuma.

HsBemraj ce AOCTaBlba MHHHUCTPY KOjH je ONpETHO KOMMCHjY H, Y
Behumm ciriyyajeBa, oGjaBibyje kao ymyTcTtBo (command paper). HaxoH Tora,
MHPHHCTApD Do3uBa onpebeHe cy0OjekTe — CyHmOBE, jaBHY YIpaBy, JIOKAIHY
VIIpaBy, 2 HEPEeTKO H IpaBHe daKyireTe, HHAYCTPHjCKa H TProBHHCKa VADPY-
JKewa, CHHIMKATe M MApYra IpHBaTHa VIOpPYXKelka Koja Ccy 3a Taj HalpTr
3aMHTEpecOBaHa, fa Jajy CBOje MHUIUbele O m3Bewrajy (opinion on - the
report). Bpoj cy0jekaTta kojuma ce mmmmicTap obpahlia 3a MHIIUBEBE, MOXKE
Ce KpeTaTH Of CTOTHHY IIa JO CBera HEKOJMKO Cllelujajii3oBaHuxX Tena. OBa
dasza 3aKOHOmABHe IIpomeaype, V¥ Kojoj ce BesmkoM Opojv cyOjekata mpyka
MOryhHOCT VYTHIIaja Ha BJIAOHH NOPEIIOr, OYHIVIENHO 3HAUYd H BEeOMa MHOTO
momaTHor mocnia. IIpommre (1985) romume, IIpaBHm dakyiarer v Yiocami nao
je OKO dYeTpjeceT MHIb€Ha Y BE3H ca -pasHAM 3aKOHCKUM IIpemio3uma. Y
OkBUPY CTOKXOMMCKOT amejJalHOHOT CYIa, jeMHO Ce IIeJI0 OfE/EEE HCKIBY-
yyBo OGaBH NpPHIpEMalbeM MAPIUBEHAa. Behia HMHOYCTPHjCKa VIApYKema, Kao
urro je permMo IIBemcko yIOpyoKewe CHHOHKATAa, Takobe MMa 3Hatan 6poj
CTamHHX CIy>KGeHHKa KOjH CY CHEIMjalH30BaHM 3a OBe 3ajgaTke. Camo M-
Beme, MebyTEM, MO)Xke OMTH BeOMa KpaTKO, Maja Cce y cClIyyajeBHMa Kaja
ce pagd O ImMTamky Of OHTHOr HHTepeca 3a Cy0jeKaT KOjH je mosBaH Aa O
CBOje MMIIUBEE:E, MOTY jaBHTH MUIIIbElha Of MEeCeTaK, YaK M CTOTMHAK CTpa-
Ha. O moceSHO 3HaYajHMM IHTaWIMa, oxroBapajyhie MuHHCTAapcTBO 06jas-
Jbyje pesume (summary).

Cnepeha ¢asa mOCTYyIIKA OmBHja Ce Y MHHHMCTApCTBY, Ifle CTPYYIballH
3a 3aKOHOAABCTBO — oOOmuHO Miuabe cymuje-capapuumy, yrBpbyjy HOB TEKCT
HallpTa Ha OCHOBY H3BeIllTaja KOMHCHje M JaTHUX MHIOUREEa. IIpHcTyna ce
micawy — Y $PopMH HMMaruHapHOr roBopa HaJIe’KHOI MHHACTPA Ha Cel-
HFIIM BJIafie — HOBOT OOpa3sNoXema Y KOjeM ce CaXMMajy HaroMeHe KOMH-
CHje M KOHCTPVKTHMBHA MHIUBEHEA. TeKCT ce momHocH IlapnaMeHTY Kao mpepn-
JIOr BIafie — OCHM Y ClIyyajeBHMa Y KOjuMa mpeoBnabyjy muTama -3aKOHO-
JaBHe TeXHHKe, YCTaBHOCTH WM TyMadela, Kaja ce OpBO Ipenaje 3aKOHO-
masHoM casery (Council on Legislation) xojer cauwmmasajy cyauje BpxoBHOTr
¥ ApvumvcrpaTHBHOT cyna. Caser maje o mpemiory o6GpasiodXeHO MHMIIUBEHE,
OOHYHO JOCTa KpPaTKO, 3aTHM Ia MMHHCTAp ONET pasMaTpa M KOHA4HO, Ca
u3MeHamMa H pgomyHama CaBera, ymyhyje ce Ilapmamenty. ITocnemmu 3Hauaj-
HU JHOKYMEHT YV H3PaIgH pPaJHOT MaTepHjaja 4ecTo GOyle IOV KE MHIULEIHE
napiraMeHTapHOr opbopa kojeM ce Tekcr ymyhyje. Y oBoj dasu, mMame us-
MeHe H JONyHe CYy HJocTa uecre. HacympoT ToMe, pacupaBe Yy CaMOM CKym-
IUTHHCKOM [OMY OOHYHO CY BpPJIO KpaTKe, a CaMO M3Y3eTHO Y IOCIENmEM
TPEHYTKY Hmobe Mo M3MeHa M JONyHa O KOjHMa HHje paHHje pPaCIpaBJbaHO.

OcHOBHA IPENHOCT OBE CIIO)KEHe jaBHe pacnpaBe Y OPHIOPEMH IIpO-
INica OYMITIENHO je Y TOME INTO Ce, IO IPaBHIY, HajKOHTPOBEP3HMjE€ TauKe Yy
TIOTIVHOCTH pacupaBe, H INTO C€ CBpPXa IPOImMCAa Y INOTIVHOCTH pa3jacHH
CBe 1O HajMamHUX INOjefuHOCTH. Heonpojusm meo npHipemMa CBake CIIOXKe-
HHje CYACKe WIH aIMHHUCTPATHBHE ONJIVKE jeé HETabHO OGaBlbalbe DPANIBH
V IpPeTXOOHOM INOCTYIKY. Tpeba, MebyTuM, HONATH Ha OBaKaB IOCTYNAaK

599



AP, 6/1986 — Crnj CrpenxoaM, VBOA Y HOpPAHjCKO mpaBo
(cTp. 593—606) ! i

MMa U CBOJHX HENOCTAaTaka, Yak H aKo ce He Y3My Y o03up aKTopH Kao
IITO CYy VYTpOIIEHO BpeMe H TpyA. IIpeTXOmHM HmOCTyOaK IpeCcTaBlba H3a30B
BJIajH, HADOUHTO Y CIy9ajy Kajja mMa ciiaby WA HeCTaGWIHY MO3HIMjy, Koja
he yIOXXHMTH Hamope Oa CaM TEKCT HallpTa VUYHMHH HeompebeHumM H 6e30-
MacHHM, Hok he Hamie)KHM MEHHCTap IVIEJaTH [a Y CBOjé MHIBEHE VKIBY-
Y TakBa peENeha ¥ NpeNJiore V BEe3H ca HIpHAMeHaMa, KOja Ce TEIIKO MOTry
HM3BECTH #3 caMor TekcTa npormca. Ca Tauke mremuinTa OGHMuHOr rpabaHu-
Ha, MebyTmM, HOCTOjH OUHMIVIEEHW pacKopak u3aMeby TeKcTa HaupTa KOju
HHje MHOroO pa3syMJBHB H HMIUBIKallUja KOje IOCTajy jacHe caMo IyTeM
opoyyaBama OOHMHOI 3aKOHONABHOI MaTepHjana KOjH, Mafa pa3yMIbHB
OpaBHHMIFIMA, HHje PasyMJBHB H LUMpHM CllojeBuMa rpabaHcTBa. Ilocmemmux
IBajieceTak TOAHHA, OBaj H3a30B OHO je IOHEKal NpPEBEIHMKH 4Yak H 3a IIo-
JmTHIape.

VY HcTOM OBOM IIEDHOAY jaBlba Ce€ mOjayaHa TeHOEHIMja ca LIUBEM Ja
Ce NojemHOCTAaBH 3aKOHOIaBHa HpOIleAypa, Ipelu3HHje — IeHe IpBe ¢ase,
Tako INITO Ce IpHOpeMa Ipemrora H obpaslo)kerma He NOBepaBa caMoCTal-
HOj KOMMCHjH, Beh MamuM pamaum rpymama (working parties) v OKBUPY
MHHUCTAPCTBA, KOje pafe Ioj HENOCPEIHUM Han30pOM HaIJIeKHOT MHHHC-
Tpa. TpeHYTHO je aHra>koBaHO IHIe3JleceTak OBaKBHX pagHux rpymna. OBaj je
CHCTEM OYMIJIENHO jeNHOCTABHWUjH M OpJKH, a/mi I[OApasyMeBa TeKe IOojiH-
THUYKE IIpollefiype, Male OTBOPEHOCTH VY H3HOLUEWY apryMeHaTa pro H con-
tra, a HepeTKO M u3BelITaje KOju Cy He caMO cllabu, IpeMa IIBEACKHM
CcTaHgapauma, Beh u mnpucrpacHu. OBaj HauMH pafa IIOCTa0 je HapOYHTO
YecT TOKOM IIOCJENIbHX TOONHA COLFjaINeMOKpAaTCKe BlalaBHHE ceJaMie-
cetux romuHa. MebyTtuM, ox m3Gopa 1976. romuHe, 3HAaTHO Ce€ Make€ KODHCTH.

Tpe6a HemTo pehH H O jeMHOM HAYTO HOINTOBAaHOM (EHOMEHV, Tj. O
HODPOMjCKO] 3aKOHOmaBHOj capammwd. Capamma je ycoocrtaBmkeHa 1872, ro-
mUHE M Of Taja IpPEACTaBba KapaKTEPHCTHYHO obellejkje 3aKOHOJaBHOT
paja y o6nacTH ITOPOJHYHOr H VYTOBODHOT IIpaBa, HaKHajle IUTETE, MPHBpEX-
HOT IIpaBa, HHTEIEKTyalHe CBOjHHE, a Y 3HAaTHO MawOj MepH Vv obdnacTu
jaBHOT, KpMBMYHOT M IIPOIIECHOT npaBa, GHHAHCHjCKOr NpaBa H MNpOMHCa O
HEKPETHHHAMa, Tj. Y oOllacTUMa YV KOjHMa DPa3iMYMTe HallOHaJIHE TpalHlIHje
umajy Behu yrunaj. Kao nocremuua capapie, HOPOHJCKO 3aKOHORABCTBO
y obnactu 6GpauHOr npaBa, CTapaTebCTBa, HaclebuBama, yroBopa, CpeacTa-
Ba mahama, npomaja moGapa, maTeHaTa, 3alUTHTHHX 3HaKOBa H ayTOPCKHX
npaBa, GUIO je KpajeM NIe3JeceTHX TOAHHa TOTOBO HMJEHTHYHO. Tama ce,
mebytum, IIIBegcka ojnydyje [a HAacTaBH caMa, IIOIUTO CYy OCTajle 3eMBE
onbuie fa mpuxBaTe Op3e H pafguKalHe KOpaKe IBENCKHX COLHjaIaeMOKpa-
Ta, TnocebHo y oOnactuma OpauHor mnpaBa. Kpajem cemamaeceTHX TIOIHHA,
MebyTHM, pen je IHOHOBO VCIOCTaBIBEH.

VobuuajeHH HauuH IIpUIIpeMarka HAEHTHYHOr MM BeoMa CJIHYHOr
HOpPOHjCKOT 3aKOHOJABCTBA je IyTeM onpebuBama KOMHCHja Y CBHM 3€M-
JbaMa-yyecHHIIMMa, Y OpPraHH30Balby 4YECTHX cacTaHaka KOMHCHja, Kao U
crrykGeHHKa MUHCTAPCTaBa KOJjH VYYECTBYjY V NojemuHuM dasana MOCTVIIKA.
Ha Taj HayuH Ccy KpajlH pe3yiTaTH, Tj. BAaOHHH NMPEIO3H — V MarmOj IIH
Behoj Mepu upenTHuHH. HOpOHMjCKO jemHHCTBO OOHYHO CIIY>KH Kao jak ap-
T'YMEHT IIPOTHB €BEHTVaJIHHMX Behwx H3MeHa Yy caMOM IIOCTYNKY IIpen nap-
JIaMEHTOM.

6. Pasnor IITO CMO CTAaBWIM Harjlacak Ha 3aKOHOONABCTBO jeé HapaBHO
Taj, IUTO CY HOPAHjCKU IIPAaBHY CHCTEMH Y OHTH CHCTEMH YV KOjHMa IIpeo-
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BllafjaBa ITHCAHO IIpaBO, Ka0 H Y CBHM €BpPOICKHM 3eMjbama. OBo, Mebyrum,
HE 3HAYyd Ja Cce HOPOHjCKO IIPaBO KapaKTepHile CHCTeMaTH30BaHUM KOIxdu-
KamHjaMa no y3opy Ha Code Civile mm B. G. B. Hr jgaHCckH, HA HOpBEIIKH
3akoHmr H3 1683, omHocuo m3 1687. rompme, ka0 HH IIBEICKH HH PHHCKH
3axkoHmK H3 1734, memajy oBO obenexje. OBaj NOCIENHH je IOHElbeH Ha
HemTo INITO ©H ce MOIIO IpeBecTH Kao ,kmwure’ (,books”), Tj. xao mBen-
CKa ped KOja ce KOPHCTH 32 O3HauaBalke ITIaBHWX JEeJIOBa HajpaHMjuX Cpep-
IOBEKOBHHX 3aKOHHMKA H KoOja 3Ha49M ,CTy0" Y CMHCIY KOMIIOHEHTe Y Ipaf-
wu kyha. MebyTtuM, HacmoBH M cafp)XHMHa OBHMX KIbHTA HE IIPENCTABIbA]Y
Hay9Hy CHCTEMAaTH3anHjy @ mpe Om ce morno pehu na mpencrasibajy Hamop
Ja ce ofjenuHe NpaBHWia KoOja PETryiIMOIy NOjequHa [IOApYYja >KUBOTA KOja
To 3axTeBajy. Kmure mnocrojeher IuBenckor 3akOHMKA Cy: KibHra Opaka,
KIHTa pPOJHTE/hAa H JeNe, KBHra O HaclebuBawy, KIbHUTA CTBAapHOr IIpaBa,
,KIbUTa Tpagme’ — Kkoja [0 JaH-JaHaC HHje Yy IOTOYHOCTH IpepabeHa u
KOja joIl YBEK V BeJMKOj MEPH Cajp’KH 3acrapena IpaBHJIa Y Be3H ca
cyko6oM H3Meby cycega Ha ceny, ,KIbHUTA TPIOBHHE' — OJ KOje je OCTaio
CBera HEKONHKO apXaWdHHX [OeIO0Ba, VIOpeNO Ca CaBPEMEHUM IIPOIMCHMA
O VTOBOpHMa, IpOJajH, YCIIOBHO] IIPOfAajH, NPENCTABHHINTBY, OCHUIYpawmy H
pactyhieM kopoycy IpoIMca O IOTpomaumMa. Takobe IIOCTOje KEbHUre KpH-
BHYHHMX Jela ¥ CaHKIIMja, KIBHTa IIOCTYIIaKa, Kao H KIbHTAa O U3BPLUEHY
npecyma. Y oOnacTiMa y KOjHMa CTape KIBHTe HHCY 3aMemeHe HOBHM Y
KOjHMa C€ CaBpDEMEHO 3aKOHONABCTBO He MOXKE VK/BYUHTH VY CTapy CTPVK-
TYPY . — K20 IOTO je CIyJyaj Ca HHTEIEKTYAIHOM CBOJHHOM, aIMMHHCTDA-
THBHAM IPaBOM H COLMjaJlHHM 3aKOHONABCTBOM — HOBH C€ IIPOIIMCH O3Ha-
yaBajy OpeMa CBOM CIY>KOEHOM HACIOBY W XPOHOJIOIIKYM CHCTEMaTH3VYjy Ha
Kpajy HMIIpECHBHe IIyOIHKallMje KOjy TONMIIke H3[aje jegHa npHBaTHA
U3JaBayKa OpraHm3anHja moj HaclioBoM ,3akonH Kparmeune IlBencke” u
KOja je He3aMEHJBPHBO CPENCTBO CBAaKOM IIDABHHKYV.

UumweHnlla fa je HOPAMJCKO, a TOCEOHO IIBEACKO U (UHCKO IIPaBo,
Ha OBaj HauyHH 3afp>Kalo OpPHTHHANHA obenexkja Y ONHOCY Ha CHCTEMATH-
3anHjy, TEPMHHOJIOTHjY M vy onpebeHOj MepH y ONHOCY Ha IOjemmHa pele-
wa, He TpeGa Ja IIPHKPHje OKOJHOCT Ha je CTpaHH VyTHHaj OHO jak H Tpa-
jaH on paHOT Cpepiher BeKa Ia Hajake. Beh caM ce OCBpHYO Ha OCHOBHE
HU3BOpe OBOT YTHIIaja TOKOM Pa3lIM4YHTHX IIepHofja. Y OBOM KOHTEKCTY, Me-
byTuM, IpHIUIAfHO je HarlacUTH Ja ce jowr mouyerkoM XVII Beka, a ¥ Kac-
HHUje, OCETHO jaK Tajac HalHOHamuM3Ma, HapouuTo y IlIBemckoj kxao peaxk-
IMja mpema crpaHuM yruiajuma. IIro ce tora Teue, Karempa 3a I1uBencko
mpaBo, OCHOBaHa y VYmcammi 1620. ropune, H3rneja fa je IpBa Karempa Ho-
maher mpasa y EBporm. ®panHuycka je ciaemu KpajeM Beka, OOK BelinHa
3eMajba CMaTpa pPHMCKO IIPaBO M KaHOHCKO IIpaBO 32 jeAuHe IpeaMeTe
BpenHe akajeMcKor craryca cBe po XVIII, ma wvak u XIX Beka. TBopmm
IBengckor 3akouMkKa u3 1734. ronuHe, CBECHO Cy INOKVIIABAJIM HE CaMmMoO fOa
3agp>ke CBe INOTO €€ MOIJIO KOPDHCTHTH Of CcTapor nomalier mnpasa, Beh u
KapaKTEPHUCTHUHH, HCTOBPEMEHO JIAKOHCKH H KOHKDETHH je3HUKd CTHII
CpeIhOBEKOBHMX H3BOpa — HELITO IUTO jOLI YBEK IIPEACcTaBlba HOeasl, KOjH
je OouMINefHO BP0 TEIUKO OCTBApPHTH Y CaBPEMEHOM BHCOKOCTPYYHOM 3a-
KOHO[aBCTBY.

7. Kao 3akspyyak nmokyiralieMo fa H3HeceMO HeKe OCODEHOCTH CYACKOT
M agMUHMCTPATHBHOI CHCTEMa IIOMORY Kojer ce, 6ap y OCHOBHHM IlpTaMa,
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MOJ)Ke€ BHIETH KaKO OBO IIpaBO Y CTBApPHOCTH OVHKIMoOHMine, M oBor myra
orpanuambieMo ce Ha IIIBencky.

Cse 1o cpemuHe XX Beka, mocrojajle Cy 3HauajHe pa3muke H3Meby
IrPaJCKHX M CEeOCKMX IIpBocTeneHmx cygmoBa (rural and urban courts of
first instance). TokoM 40-THX roguHa OBOT BeKa, ycBajarseM HOBe Kmmre moc-
Tymaka, OBa Da3iHKa HecTaje, HOIUTO je Y OCHOBH YCBOjEH CHCTEM CEOC-
KMX CyOOBa V XDHBHYHMM H IOPOJUWYHHMM CTBapHEMa, JOK jeé CHCTEM
IrpafCKHX CYOOBa VYCBOjeH V OIINTHM rpabaHCKHM CTBapEMa, Y KPHBHUHUM
CTBapuMa, Kao H y BehuHM CiIyyajeBa Yy HOPONHIHHM CTBapuMa CYACKO Behe
(Bench) caummpaBa jegaH CTaJHHM CyOHja KojeM cy IpUKJbydeHe m3abpane
cymuje — mnoporHEnm-iavnd (elected lay assesors) koju, MebyTmM, HHCY mo-
POTHHIIM VY AaHIJIOCAKCOHCKOM CMHMCIY, Beh IYHOOpaBHH WWIAHOBU CYICKOT
Beha koju omIyuyjy Kako O (aKTHIKHM, TaKO H O IPaBHUM IMTakbHMA.
MebymuM, mocroje moceGHa mpaBmna O Behawy koja npencemaBajyheM cy-
IWjH, OCUM VY HEKHM clIyZajeBuMa, Aajy omryuyjyhm yrmiaj. Hnax, no mpa-
BUITy, CyAHja he HMMaTH jak yTHLlaj Ha IIpaBHa IMTaka, Kao U Y Be3H ca
TyMauelkuMa Ipomica. C [Opyre cTpaHe, CYIHje-IIOPOTHHUIM CYy, IO NpPaBHNY,
jla ca BEIHKHM HCKYCTBOM Y jaBHHM IIOCJIOBHMa, HapoduTo Yy ofilacTuMa
JIOKaTHe yhpase. Bupajy ce Ha IIeCT TOAUWHA H 4YecTO CYy IIOHOBO OHpaHH,
TaKO fa YIJIaBHOM paCHoONIadXy JocTa JoOpHM 3HarmeM, 6apeM IITO ce pejoB-
HHX CHTyallHja THUe.

V rpabanckuM cTBapuMa, CYACKO Behie uWuHe TpojHlla cyauja.

Ca MHOIMX acOeKTaTa, IIPBOCTEIIEHH CYROBH IpENCTaBkajy caMy Cpx
LIIBEACKOT jaBHOT, a V CBAaKOM CJIy4ajy npaBHOT >xHBOoTa. CBE HO HENABHO,
rOTOBO CBH OUIUIOMHDAHM IIPABHHUIIM NPOBOMWIA CY Y OBHM CYJOBHMa [BE H
O romEHE Kao CIYKOEeHMIIH — CTPpYYHM capaJHunH, Oe3 oG3@Epa ga 1M he
KaCHHje HACTaBHTH CYACKY Kapujepy wWwm mnpehn VY ajgBOKaTypy, jaBHY
yIIpaBy WIM Opuspefy. [Be H IO rofuHe IpOBeJeHE Y CYAY JjOII YBEK ce
cMaTpajy Kao Haj6olhe 3a HOuMIbare IpaBHHUKe KapHjepe. MebyrmmM, noc-
NEeMIBEX NeceTak romusa, 6poj MHEIUIOMHpAHHX IpaBHHMKA j€ TOJNHKO IOpacTao,
Ia CBEra OKO IIEleceT IIOCTO HMa OBy MornyhHocT. Ilopen Tora, OpBOCTENEHH
CyooBH jom yBek oGaBibajy OpojHe ImpaBHE H aJAMHHHCTPATHBHE IIOCIIOBE
KOje y OpYrEM 3em/baMa ofaBlba yIpaBa, aflBOKATCKe KaHIeNapHje HWIH 6aH-
Ke, Kao INTO Cy, penuMo Bobelme 3eMIbHIIIHAX KIbHTa, XHIIOTEKAa, PErHcTpa-
nMja TecTaMeHTa, OGaBe3HO IIONMACHBaNke€ HEKPETHHHE YMPJIOT, HaA30p Han
CTapaTe/kCTBOM U BObBEme ITOCIOBa Y Be3H Ca HMOBHHOM MallONeTHHKA. Y
TOM CMHCITY HE IJlefla C€ Ha CYNOBe Kao Ha HEIITO IITO 00aBE3HO acolHpa
Ha cykoOe, KpHA3e WIH nopase Yy >XHBOTY.

Tlocrojm 1uecr anenaimoHmx cymoBa (courts of appeal), om kojmx je
HajBebm u HajcrapHjm vy CrokxonMmy, ocHoBaH 1614, romme. OBH CymoBH
page v omebemHMa (divisions), o KOjHX CBako CauHm-aBa IIETOPHIIA CYNHja.
MebyTiM, nocnemsmux 4—5 romMHA, TPOjHIIa CYAHja-MOPOTHUKA VYEeCTBYjY V
CTBapuMa Y KOjHMa CYOHje-IOPOTHHIIM V4YECTBY]Y YV IIPBOCTENEHOM IIOCTVI-
Ky, TakO Ha je Opoj cTrammmx cymuja CBefeH Ha YeTHpH. IIpaBHMIE OBY
IpOMEHy HUCY jeTHONYIIHO mOoYeKaiM Kao Kopak Hanpen. Ocraje ma ce
BUJH KakBe hie pesynrare gaTH.

BpxoBuu cyn (Supreme Court) ocHoBaH je 1789. romume pamu npey-
suMama mocioBa Cyackor onekema Kpamesor casera (Judicial Division of
the King’s Council), xoje je Bpumuio GYHKIOHjY CyAa IOCIENEr CTeOeHa.
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Cyn MMa TpH Ofelbea, CBAaKO ca IO CefaM CYOHja. 3a Pas’iHKy OX MHOTHX
€BPOIICKEX BPXOBHHX CYJOBa, OBaj Cyl Ce HE OlpaHHYaBa CaMO Ha NIpaBHaA
mHTamkha, Beh mopen Tora onemyje m UHBEeHHIHO crame. IloceOHO Behe on
TpOjHlle CymEja omIydyje ma Jm he ce IOCTYIMITH IO OpaBHAM CpPEINCTBHAMA,
a mpasWila Opemsubajy ja cé Hajuemhe onfauyjy OHH IIpEOMETH KOjH ce
CBOJIE Ha IPOBEPY TAaYHOCTH VTBPDEHOT YMIBEHHYHOT CTakha Of CTpaHe HU-
KHX CYIOBa.

Tlopen PEROBHHX CYNOBa, HAPOYATO HOCHE APYTOT CBETCKOT paTa, jaB-
;ma ce cBe BehHm 6poj cmenmmjamusoBaHux cymosa (special jurisdictions), mrTo
je v HekmM cllydajeBHMa Ge3 CyMibe 3HawIO Hampepak. OBO ce HApO4HTO
OMHOCH Ha CHCTEM OININTHX ANMPHECTPATUBHAX CYOOBa Ha OIIUTHHCKOM
HuBOy (general administrative courts on county level) xojum cy ycranoB/beHH
1965. roguHe, Xa0o M Ha nopehaHu Gpoj IpPYrocTENEeHMX aJMHHHCTPATHBHHX
cymoBa (administrative courts of appeal) kojmx caja HMa VYKYIIHO YeTHPH
— Hajcrapuju je Croxxomvcku oyn (Stockholm Court of the Chamber),
KOjHE je TOoTOBO UeTHpH Beka 6uo jemumm cynm oBe Bpcre. Kako 6u ce omak-
IDa0 HIPUTHCAK AgMUHHCTpaTHBHMX >Kan6u Ha Kpama m Caser, 1909. romu-
He OcCHHBa ce BpxoBuu ympaBHE cyn (Supreme Administrative Court) —
Mafa Ha HHOKHM HMBOHMAa CHCTEM VIIPABHUX IIPaBHUX CpEJCTaBa VIIaBHOM
oCTaje 3aCHOBaH Ha CTapuM CyACKHM OMIVKaMa H Kao TaKaB jé KOMIUTH-
KOBaH M JOHEKIle KOH(pY3aH.

Jom jemma ycmemmna TBOopeBHHa XX Beka 6uo je Cym 3a pagHe cro-
pose (Labour Court), koju je ocHoBaH 1928. romumme, ca HCKJBYUMBOM Haj-
ne>kpomliy Ja OmAyYyje V IPBOM M IOCIENHEM CTEeNleHY O CTBapuMa Koje
ce OIHOCE HAa TyMaueme H IIPHMEHY KONEKTHBHHMX yroBopa. CawuwnmbaBajy ra
npencenHuK, 0e3 M3y3eTKa cyfHja BPXOBHOT cyma, HBa IPaBHMKA KOje IOC-
TaBba Biafa M IO [Ba I[pEACTABHHKA OINUTEr YAPYXKeka IIociofasalla, ca
jemne, M pagHuka H ciyxkOeHmka, ca Apyre crpade. Cym HMa CTpOro CcCyg-
cky dyukimijy, Tj. HeMa opnamhierma Ja IOCpefyje WM Ja HHTEPBOHUINE Ha
TpxuTy pagHe cHare. OCHOB IHEroBOr IIOCTYIIalka MOXKe OHTH caMO IIoc-
Tojehn yrosop. Jlyro BpeMeHa, mpecyfe oBor CyfJa M O30HWBHH CTaBOBH [0
KOjUX Cy [ONaswiyi TPeNCTaBHULIM IIOclojaBala H pajgHHKa, HCTHIIAHH CY
Kao peMeK-fea CaBPEeMEHOT LIBEJCKOT APVIUTBEHOT IUIaHMparba. llocnemmux
JeceTax rommHa, MebyTHM, OBa YApY’Kema U3pa’kaBajy He3aJoBOJECTBO CTPO-
THM IIpHAp)KaBakeM IPaBHUX IIpuHIMIa Of crpadHe Cyga, Tako Ja CY CO-
IMjaNfieMOKpPATH OCHOBAJIM KOMHOMjY Koja TpefGa Hma IPOYYH MOTYHHOCT
Bpahama noBepewa v Cyn, v cMuciy ,pa3Boja [OpVIUTBEHHX BpPETHOCTH',
KaKo je TO MCTakao Hamue)xHu muuucrap. Ocraje ma ce sumu wra he GHTH
Ol OBE HHHI[UjaTHBE.

Tlopen oOBHX CIIEljaJTM30BAaHUX CYOOBa KOje€é CMO CIIOMEHYIIM, OCHOBaHH
Cy ¥ OpyrH 3a 0o0JacId Kao IUNTO CY COLMjaTHO OCHrypame H craMbeHa Im-
Tama. YomureHo rosopehu, CouujangeMoKpaTcKa IapTHja je KpajeM 1ues-
OECETHX H IIOUYETKOM CeJaMIeCeTHX TOAWHa, H3pas3uia H3BECHO HENOBEpErhe
IpeMa pPEeNOBHHUM CYNOBMMA U C TMM V Be3H, 3aHUMJBHBO j& YIOPENMTH IIOC-
TOjame MHOIITBa CIEIMjaM30BaHUX CYNOBa CaBpeMeHe IpjkaBe Gliarocrama
ca OpojHUM KBa3sH-CYOOBHMa Koju cy HacTaym ToxoM XVII m XVIII Beka
v moba MEpKAaHTImM3Ma H IIPOTHB KOjHX Ce TOTOBO IIpe CTO IlefleCeT TOHMHa
u3jacHro JOepaTHM IOOKPET Ca jacHHUM OIIpelelbelheM 3a PENOBHE CYHOBE.

He ©OucMO MOrmM 3aBpumMTH 63 HEKOIMKO DeYd O IPaBHOM apTHKITY
IIBEICKOT H3BO3a — omOymcMany (Ombudsman). PyHKIHja je YCTaHOBBEHA
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1809. rommme vy IIIBenckoj, u mpaxeahena y Jauckoj 1953. romume, rme je
Bpiio oOmapeH IPBH BpIian oBe QVHKIMje HEWIHPAO BeOMa VCIEIIHO
Npomarupamke OBe HMHCTHTYIIHje, TONHKO YCIENIHO Ja je KOHIEeNT OMOyacMa-
Ha, y3 6e3bpoj HecnopasyMa H HeEpa3yMeBama, Y>KHBao HajBehy mompuiky
Ol CTpaHe Hajer3oTHYHMjHX 3eMa/ba. MoyxHa je TO BeHKA HpOHHja IIpaBHe
HCTOpHje, Ja VOpaBO VY TPEHVTKY Kaja ce OBaj H3yM IpHXBaTa V LEJOM
CBeTy, HeroBa CyabHHa V 3eMJbH TIAe je Hacrao Huje m3BecHa. OMOGyacMmaH
je moceBaH jaBHHA TY>KHJIall Kora je H3aGpao IlapnameHT M3 pefoBa Hajvsa-
JKeHHJjHX CyOHja KOMe je IOBepeH 3ajaTaK Ja BpIOH HAN30p H BOIM IOC-
Tynak. PopmanHO, BeroBa oBnamhbema cy Owria, #@ jom yBeK jecy, Ja mo-
KpeHe KPHBHYHH IOCTYNaK IPOTHB jENHOT HIM BHINE jaBHHX (VHKLUHOHEpA,
vkIBYIYjyhn M cyaMje, 3a pamme KOje, IO FHEeroBOM MUIIUBEHY, 3aXTEBajy,
NMpHMEHY CcaHKiMja. PeNOBHH CYNOBH OMIVYYjy M[a JIH je 3axXTeB OCHOBaH,
TaKo fla u OMOYACMaH, KaO0 M CBAaKH JPYTH TY>KHIAll MOXKe M Aa He ycIoe
npen cymoM. OH HH Y KOM BHOY He MOXKE€ HAIOXKHTH OTKJIAhame HEe3aKO-
HHMTOCTH HJIH HenpaBWIHOCTH. Iler je pasmora (raison d'étre) meroBor oc-
HuBatba. IIpe cBera HEKOMIUIETHOCT M HeepHKACHOCT IPAaBHHMX CpENCcTaBa V
aIMHHHCTPATHBHOM IIOCTYNKY npoTuB vympase (Crown), apyro, HaaMmohHH
nonoxkaj GupokparHje, Tpehe, HauellHa HECMEH/PUBOCT TOTOBO CBHMX jaBHHX
dyHKIIMOHEpa — ON NpefceNHHKa ATeNalMOHOr CyAa, OO CEOCKOTr >KaHaapa,
HapefHHKa MM LapHHHKA;, YEeTBPTO, CBENPHCYTHOCT IIPOMMCA V jaBHOM JKH-
BOTY KOja TOTOBO HHje IOMVINTana paclupaBy Yy VIPaBHUM CTBapHMa, Kao
H BEOMa EKCTEH3WBHA KPHBHUYHA OJITOBOPHOCT YaK H 3a HajMald MpecTyn
Kao HY)XHa IpOTHBTE)Xa IIPHUBHIETOBAHOT mNojokaja jaBHe yHkuHje. OHO
LUTO Hac OmnpaBjaBa KaJa H3pa)kaBaMO CyMiby y OyayhHOCT omévacsmaHna v
HEroBOj pobeHOj 3eM/bM je TO Ja jeOUHH INpaBH OCHOB beroBe O VHKIje
— yTBpbHBale KPHBHYHE OArOBOPHOCTH jaBHHX CJHY>XOeHMKa, rOTOBO Ja fda-
Hac yormure M He mnocroju. OBo je mocnemmia ABejy KOHBEPreHTHHX TEH-
IeHluja: ca jemgHe CTpPaHe »J>KHIAaBH HAOPH CHHOHKATa, IOCEOHO HIDKHX
cinyxbennka, ga ce ociaobofle mono)kaja KOjU MX Y HCTO BpeMe Harpabyje
H yIpokaBa, a ca Apyre CTpaHe, €rajHTapHCTHYKa OPHjeHTalldja COLHjal-
JeMOKpaTCKe BIIaie KOja Ce 3apeKkia [a YKIOHM CBe IUTO j€ OCTalo Of
TpapMilHje M IIPOIHCAa KOjH IpaBe pasnuke H3Meby [Ap>kaBHHUX (Kpajbes-
CKkHMX) CIy>xkOG€HKa M HHOYCTpHjckHMX papHHKa. Ilocimemuua je Gmra Ta ma je
KpHBHUYHA ONIOBOPDHOCT Y3 HeEKe H3y3eTKe, 3aMeleHa T3B. TUCHHILIHHCKOM
ONTOBODHOWINY KOja ce NpUMElYje Ha CNMYaH HaYMH Kao H KOJ pajgHHX
CIIoOpOBa Y BE3H Ca KOJIEKTHBHMM YroBopHma. TaKoO, OOrOBOPHOT c.IvikGe-
HHMKa, 110 IPaBHIY, IIpeJCTaB/ba IEroBO CHHOMKAIIHO VApPYXXeme. Y OBOj
BPCTH CIiopa HeMa MecTa 3a OMOYIACMaH, KOjH MOpa Ja uYeKa HEeKY peTKy H
He3aHHMJ/BHBY IIPHIIMKY YV KOjOj je jaBHH CIVKGEHHK VYIIOXKHO nocebaH
Hamop Ja H3BpIIM PENOBHO KPHBHYHO JeNO V Be3H Ca CIIy)KOEHOM IyXK-
Howhy. Mapma je Owino peakllMje Kaja cy IyHEe HMIUIHKAlLlHj€ IpeJodeHe
nocnanunuMa, IlaprmaMeHT je oBe pasnore yBasKMO M HeMma NOTpede Ja Ha-
rJauIaBaMoO Jia je HaKOH OBAKBE OJUIYKE Mall0 BEpPOBAaTHO Aa he MOBpaTHTH
CHCTEM KOjH je GHO OpHjeHTHCAaH Ka IOjefJHHAYHO] OATOBOPHOCTH CIyKbe-
HHKa, HaCynmpoT HMHTepecHMa rpabaHa 3a AUCHMILIMHOBaAHHM jaBHHM CIry>kGe-
HHUIMMA, E€TralMTapHCTHYKHM HIeallHMa H HCTYIalba OpPraHHM30BaHHX HHTepeca.

C eHrneckor npeBeo
op Cresan JTuauh

604



AIlD, 6/1986 — Cruj CrpeHxoAM, YBOA Y HOPARjCKO NpaBO
(cTp. 593—606)

Stig Stronholm,
Professor of Laws, Provost of the University in Upsala, Sweeden, and
President of the Royal Academy of Sciences and Literature in Upsala

INTRODUCTION IN THE NORDIC LAW
Summary

It is not a rare case that the Nordic law is considered as a single
legal entirety within a wider family of the ,Romano-German law“, in spite
of the existing particularities which distinguish it not only from the Euro-
pean continéntal legal system, at the one hand, and the general, namely
common law system, at the other, but which make a ground of making
a difference between legal systems of individual Nordic countries — Swee-
den, Norway, Denmark, Finland and Iceland. Along these lines, the Nordic
law is taking an ,intermedial position” between the Eumopean and general
law. Out of historical circumstances which were influential for the parti-
cularity of the Nordic law, special role has been played by a relatively late
including of Scandinavia into European trends, as well as by a relatively
well-established and stable social structure of the Scandinavian countries,
which have prevented deeper penetration of the adopted Roman and Canon
laws in the Middle Ages, namely which had made possible the existence
of numerous traditional legal institutes (for instance, in ‘the family and
property law relations). The institutes of the Nordic law which are of the
comparative interest are numerous and they are characteristic for almost
all aspects of legislation, administration and judiciary. Thus, for example,
in the sphere of law-making in Sweeden (the situation is similar in other
Nordic countries, too), the medieval codes are still in use, namely ,the
books” which regulate various spheres of legal activities. In fact, the con-
tents of most of these books is changed today, but they still, as such, make
a foundation of the Sweedish legislative order.

Numerous are also the particularities of the legislative procedure —
namely, specific role of the so-called royal commissions, wide and composi-
te public discussion, the significance of the commentaries, and the like,
The organisation of the judiciary, too, as well as that of the administration
in Sweeden has some specific characteristics, such as performing some
affairs and activities by the courts, which are done in other countries by
the banks, practicing lawyers or by the administration agencies (keeping the
books of title for real priperty, the inventory of the property of the decea-
sed, supervision and guardianship, and the like).

Finally, there is the well-known institution and creation of the Nordic
law of ,,ombudsman”, which amounts to a particular kind of public prose-
cutor, and which has been established in 1809. A paradox of legal history
in this case is perhaps also in the fact that, while this institution has been
accepted by quite a number of countries in the world, people think in
Sweeden about the possibility of its abolition.

Stig Stronholm,
professeur de Droit, Vice-Recteur de I'Université a Upsala, Suéde,
président de U'Académie Royale des Sciences et des Lettres a Upsala

L INTRODUCTION AU DROIT NORDIQUE
Résumé

1l est assez fréquent d'observer le droit nordique comme une entité
juridique a lintérieur de la famille du droit »romano-germanique«, bien
qu’il existe des spécificités qui le distingue non seulement du droit euro-
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-continental, d'un cété, et du systéme (juridique du Common Law, de
I'autre, mais qui sont également la base de la distinction entre les dif-
férents systémes juridiques des états nordiques la Suéde, la Norveége, le
Danmark, la Finlande et I'Islande. Dans ce contexte, le droit nordique oc-
cupe une position intermédiaire entre le droit européen et le droit du Com-
mon Law. Parmi les circonstances historiques qui ont exercé un impact
sur la spécificité du droit nordique il faut relever l'insertion relativement
tardive de la Scandinavie dans les courants europeens tout comme la struc-
ture social relativement faconnée et stable des états scandinaves qui a
enpéché une plus profonde pénétration de la receptxon du droit romain et
du droit canonique au Moyen Age, assurant le maintien de nombreux insti-
tuts juridiques traditionnels (dans les rapports de famille et de propriété,
notamment). Les instituts du droit nordique ayant un intérét pour l'analyse
comparative, sont nombreux et recouvrent presque tous les aspects de la
législation, de l'’administration et de la jurisdiction. Ainsi dans la législa-
tion de la Suéde (comme dans les autres pays nordiques), les codifications
médiévales sont toujours en vigueur, a savoir, »des livres« qui réglent cer
tains domaines de la vie juridique. Bien que le contenu de la plupart de
ces livres soit aujourd’hui modifié, ils continuent a constituer, en tant que
tels, le fondement de l'ordre législatif suédois. Il existe, en outre, de nom-
breuses -spécificités de la procedure législative, notamment le rdle particu-
lier des soi-disantes »commission royales«, des débats publics amples et
complexes, l'importance des commentaires, etc. Lorgamsatlon de la juris-
diction et de l'administration en Suéde a aussi ses caractéristiques propres,
a titre d'illustration, les tribunaux sont chargés de certains travaux qui
sont dans d’autres pays effectués par les banques, par les avocats ou par
l'administration (la gestion du cadastre, l'inventaire de la propriété du
défunt, la surveillance et la tutelle, etc.)- Enfin l'originalité du droit nordi-
que la plus connue est l'institut d’»omboudsman«, une sorte de procureur
public, établi en Sueéde en 1809. C'est un paradoxe de l'histoire du droit
qu'au moment méme ou un grand nombre de pays du monde commence
a accepter cet institut, en Suede on parle de sa suppression.
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