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Op Jenena Buayc
pedosrnu npogecop Ipasror ghaxyarera y Hosom Cady

BEUKA KOHBEHITHUJA O MEBYHAPOAHOJ ITPOAAJH POBE
U KOMIITPOMHCH HA KOJHUMA IIOYHBA

YeooHe Hanomere

THocne pumie op mona Beka v Beuy je 1980. monera Konsenuwuja Y je-
OHILEHHX HaIfija O yroBopuMa o MebynapomHoj mpopaju poGe. Haupr oBe
KOHBeHIHje u3pabeH je y oxBHpy Komucuje Vjemumbenux Hanuja 3a Meby-
HapomHO TproBuHCKO mpaBo (UNCITRALCNUDCI), umju pax Ha OBOM Ha-
UPTY j€ BEIHKHUM [ejoM OHO OJIaKIaH IOCTOjareM XalllKuX jegHOOOpasHUX
3aKkOHAa O MebyHapOmHOj NMPOAAjH TENecHHUX MOKpeTHUX cTtBapH of 1964 (Beuka
KOHBEHLIHja, ¥ CTBapH, NpeNcTaB/ba pPCBH3Hjy XalIKHX 3aKOHa).

CaMo OHM KOjH ce OBOM MaTepHjoM 0aBe 3Hajy KOIHKO je MpPOLEC Me-
byHaponue yuudHKalmje Te)Kak, AYroTpajaH H cilo)keH. MHoru cy 3amnouu-
Hhalld M OAYCTajalli jep WIM HHUCY HUMalld CHare ga H3Ip)Ke HIM HM ce 4H-
HHJIO [la CY HAOPH V HECPA3MEPH Ca MOCTUTHYTHM pe3ynTatHma. Ha ToM noby
ocTajaju cy caMO OHH KOjH CYy BEpOBalmH Ja je TO jeNHHH NIYT KOjHM IIpaBO
MO)Ke Ha mompHHece Behoj M 60550j MebyHapomHOj pa3MeHH, BeheM u GomeM
pasyMeBamy Da3lMUMTHX NpaBHHX cucTteMa. Capjainiu TPEHYTaK OBHMX Halo-
pa ofenexxeH je MOKyllIajuMa Aa ce YHUGMUKAIHjOM IPaBHHUX NpaBHJIa Y OBOj
oGnacTy pmompuHece GObEM MOJIOXKAajy 3eMalba Y Pa3BOjy Tj. VCIOCTaBbamby
HOBOT MebyHapOIHOT €KOHOMCKOT IIOpETKa. '

He Habpajajvhu oBOM NpPHIHKOM ITO3HATe CBETCKE CTPYYibaKe KOjH Cy
jolll MaBHHX TPHOECETHX TOOHHA OBOT Beka (v OKBHpPY MebynapomHOr UHCTH
TyTa 3a yuudbuKanujy mpusaTHOr npaBa y Pumy — UNIDROIT) sanouenn
pan Ha yHMOMKaIlMjH NpaBHHX NpaBHiIa KojuMm GH ce perynucana MebyHa-
ponHa mpopaja pobe, Ha OBOM MecTy TpeGa HcTahu 3aciyre akajgeMHKa IIpod.
BopucnaBa T. BnarojeBuha kKOjH je CBOjHM H3Y3€THHM II03HaBalbeM VIIOPEN:-
Hor mnpaBa, akTuBHuM ydeluhem y UNIDROIT-a, ka0 U Ha AUIUIOMaTCKUM
koHdepeHnMjaMa y Xary u Beuy, mao CBOj BelMKH HONPHHOC A2 CE€ KOHAYHO
ycBoju Konpennuja YH o yroBopmma o MebyHaponaHnoj npopmaju pobe. CBo-
jHM TIOTIIMCOM Kako 3aBpLIHOT akTa, Tako U Kousennuje, v Beuy 11. anpuma
1980. nmpod. Brnarojesuh je y uMe cBoje 3eMibe U3pa3HO CBOjy BepY Y TEKCT
TOr NOKYMEHTa M y IEroB 3Hayaj 3a OTBapaime [a/bHX Ipoueca y NpasLy
H3jeqHayaBama NpPaBHHX MpaBWiIa KojuMa OH ce PpEerylucald Da3HH BHAOBH
mebyHaponHe pasmeHe pobe M yciyra. Hako ce KOHCTAHTHO M KOHCEKBEHTHO
— on cBoje moKTopcke muceptauuje (Vzoeopu no npucrauxy, 1934) — Gopuo
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3a Behe m Gome pasyMmeBame VIOPENHOr IpaBa, 6e3 dera ce HE MOXKE HHU
3aMHCIIHTH ycOeNiHa VHAdHKAlMja NMpaBHHUX IpaBWwia Ha MebyHapomHOM Iuta-
HY, BEpOBaTHO HHKOMe Yy JyrocmaBuju kKao mpod. Bnarojesmhy, Huje Tako
jacHoO KOMMKO je cBaka MebyHapogHa KOHBeHIuja ,HecaBplueHa”, jep je mioxm
KOMIpDOMHCAa Y KOME CBaKO IO HEIMTO faje M ryGE — pa 6 mmak MmebyHa-
ponHa 3ajemHuria mobuia.

V oBoM mpmnory ocsermimhie ce HEKHM OL Ba’KHHjHX KOMIIPOMHMCA Ha KO-
juma moumBa Beuka konBeHuuja on 1980. 3a jyroclmoBEHCKOr IpaBHHKa 3Ha-
YajHO je Ipe cBera, yKa3aTH Ha OHE KOjH C€ ONHOCE Ha NpPEey3HMarmke HHCTH-
Tynuja common law cucrema. Ilopen oBux, v Beuxkoj KOHBEHIMjH ITPHCYTHH
CY H KOMITPDOMHACH YYHI-€HH HEKHM HCTOYHOEBPOIICKHM COLTHjalCTHYKHM 3€M-
JjbaMa Kao H KOMIIDOMHCH Yy KOPHCT 3eMajba Y PasBojy.

1. Komnpomucu v wxopucr common law cucrema

Hema cymme pa je Beuxka kouBeHmmja (cauuHO Kao M XalllkM jemHO-
obpa3HH 3axkoHM) H3pabeHa NOp BEJIMKHM VTHIlajeM common law cucrema
H fa caip>Xd 3HaTaH Opoj HHCTHTVIIHMja KOJjH CY HEMO3HATH NPAaBHHKY YHje
IpaBo IpHNafa KOHTHHEHTaTHOM mnu civil law cucremy. MebyramM, ako ce
nobe opn yYMmeHUIle fa ce Y MebyHapOgHO] TPrOBHHM VY BEIMKO] MEDPH KO-
PHCTE THIICKM YTOBOPH H OMITH YCJIIOBH KOjeé Cy CacTaBWia €HIJIECKA TPIo-
BadKa JpVIITBa, OHAAa HHCTHTYIHje common law cucrema y bBeuxkoj KOH-
BEHIIMjH MoO>kJa H Hehe H3rnegaTH Tako HeNo3HaTe ydyecHHIAMa v Mebyna-

POIHOM IIDOMETY.

a) Kpurepujym ,,pasymuoz auya”

JemaH o HajBa>KHHjHX CTaHJapAa HIH KPHTEDHjyMa 3a TyMadewme YTo-
BOopa o0 MebyHaponHoj npomaju pofGe campskaH je y ompenbama wrana 8.
Beuke xousenmuje. IIpeMa TOM wWraHy ,H3jaBe M [pyra NOHallama jemHE
cTpaHe Tymaumhe ce y CKIafy ca HEHOM HaMepoM Kaja je Opyra cTpaHa
3Hajla Ty HaMepy MM joj Ta Hamepa HHje Moria GHTH Hemo3Hata”. Y HCTOM
YjaHy Jajbe Ce HaBOOH Ha Y CJIy4Yajy Kajx ce OBO IPAaBHJIO HE MOXXE Oa IpH-
MeHH OHma he ce ,HM3jaBe W Opyra NOHAaINawa jefHe CTPaHe TyMaduTH OHAKO
Kako 6H HX pa3yMHO JIMUE HCTHX CBOjCTaBa Kao M Jpyra CTpaHa CXBaTHIIO
Y MCTHM OKONHOCTHMAa”. 3a pa3mmKy Of OBOI KPDHTEPHjyMa KOjH je Hpey3eT
U3 common law cHcTeMa, V KOHTHHEHTATHMM NPAaBHHM CHCTEMHMa Y Ipa-
baHCKOM IpaBy OOHYHO ce roBOpH O mo6poM momahuny (bonus pater fami-
lias), a y mpuBpeqHOM (TProBaukoM) o ROGpOM NpPHBPENHMKY. PasyMHO JmHIEe
(reasonable person wm reasonable man) JHYHM Ha OBE CTaHIAapAE alld Ce ON
BHX pasnuxkyje. KpHrepHjyM pasymHoz auya yTKaH je y Leo TeKcT beuke
KOHBEHIMj€ TaKO fAa Ce ONpHMEWYje U Y Be3H ca MHOTHM JIpYTHM ofipenbama
(HapouHTO je 3HauajaH 3a ofapebuBame nojMma 6GurHe nospede yi060pa).

6) IMpuxsarare nouyoe

V Be3u ca nouyaoM y beuxoj koHBeHIHju (v wr. 19) npuxsakeH je mpHH-
IIMN common law cHcTeMa IO KOME IpHXBaTamhe IOHYIE IOCTOJH M Y CIIy-
yajy Kaj OAroBOp Ha MOHYAY CAfp>XH NOIVHCKE WM Pa3lIHYHTE yCioBe ,KOjH
CVIOTHHCKH He Memajy ycinose noHyae”. OBaj NpHHUMIT HE IO3HAjY KOHTH-
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HeHTAJHH CHCTEMH Y KOjHMa JONVHCKH YCJIOBH Y IPHXBaTalby IPENCTABbAjy
HIH offHjare ITOHYAE MM NPOTHBIOHYAY ca KOjOM — na GH HCTH GwiH Ba-
)xehu — Mopa [a ce CIOXH INOoHyAunan, IIpOTarOHUCTH HOBOT IPaBHIA CY
HCTHIIAJIX 0a OHO NONPHHOCH e(PHKAaCHOCTH M Gp3HWHH MebyHapomgHOr IpoMera
M na ce muMe u36eraBa T3B. 6urxa ¢opmynapa (battle of forms) xoja Huje
YV HHTEPECY YTOBOPHHX CTpaHa. I

8) Burna nospeda yzoeopa

IIpeMa wr. 25. KouBeHiiyje ,JIOBpéna yroBopa KOjy UHHH jeHa CTpana
cmaTpalie ce GHTHOM VKONHKO  Ce BhOME IpOY3pOKYje TaKBa IUTETAa HPYLOj
CTpaHH Ja je CYIUTHHCKH JIMIIIAaBA OHOr IIITO je ONPaBIaHO OYEKHBANA Off
yToBOpA”, H3y3€B, HAaBOAH C€ Halbe Y MCTOM WIaHY, ,,aK0 TaKBY IOCHENHILY
HHje TpefBHAeNa CTpaHa KOja YHHH NOBpENy HHTH OH je HpemBuueso pa-
'3yMHO JIHIIEé HCTHX CBOjcTaBa Y HCTHM OKONMHOCTHMZ". 3a pasmuKy oj| Hampewn
‘HaBefieHe AeduHmMje, v civil law cHCTeMy ce HoONa3sH Of NMpaBHHMX M QHUSHU-
‘KHX HegocTaraka ¢ THM IOTO C€ OBH MOCHENrH Helle Ha BHIUBMBE U CKDH-
‘BeHe H NpeMa ToMe ce ofpebyje OArOBOPHOCT YrOBOPHMX CTpaHa. IIpHHIiI
6urHe mospene yroBopa (fundamental breach of contract) y uenrap pasma-
Tpama CTaBha YTOBOD- KaO HAjBHINMH H3pa3 BO/kE YITOBODHHUX CTpaHa H V OH-
HOCY Ha YTOBOp Hponemyje ce Jd MM je y KOjoj MepPH H3BpIIeHA HEerosa
noBpega. Tako mocMaTpaHo wi. 25. Beuxke koHBeHIIHje je jemaH o HEHHX
HajBa’KHHJHX WiaHOBA. - - : R o

' 2) H3epuierse y Harypu

YV KOHTHHEHTAJHUM IPABHUM CHCTEMHAMA H3BpLIere Y HaTypu (l'exécu-
tion en nature mm .specific performance) je amauajHa camkimja 3a ciyyaj
NOBpefe YTOBOpa, HNOK 3EMJb€ COMIMON law CHCTEMA OBY CaHKNM]y NpHMe-
BYjy caMo u3y3erHo. H3Bplueme YroBopa Ha .Ha4HH KaKO je YrOBOPEHO Y
.3eM/paMa common law cHcreMa Ipumenuhe ce €amMO aKo HAKHAja IUTETE
HHje afexBaTHa caHKIMja, ¥ CBHM ciydYajeBuMa, AaKie, Ifie je Moryha Hak-
Haja NITeTe, CYA HUkany Hehe WHCHCTHpAaTH Aa Apyra YTOBOpHA CTpaHa H3-
BpIIM YTOBOP OHakKO KakKo-je obehama. - . - - R

Kommpomuc common law cHcTeMy v OBOM NOTNIENy CafpsKaH je V Of-
‘pembaMa wi. 28. KOjUM ce HaBOAW Hda ,CYH HHje AY’KaH Ja HOHECe INpecyay
O H3BpIIEHY YV HATYPH CeM ako OM TO VIMHHMO ImpeMa NpaBHIHMa CBOT COIl-
CTBEHOT NIpaBa 3a CJUHe YTOBOpe O IponajH Ha Koje ce oBa KoHseHumja
He OgHOCH”. .

0) Caobpasrocr pobe yz080py

VYV norneny npuHupma caobpasHoctd pobe (conformity of -the - goods)
xojm je Beuka KomBeHuHMja Ipeysena us common law cuerema, HajBehin 6poj
€BPOICKUX IPAaBHUKA CE MOBOJBHO ‘H3jaCHHO M MO3ZPABHO EHETOBO VHOIIEHE Y
‘0By KoHBeHIujy: ®parmyckd mpod. Kanm ' (Kahn), Ha HpHMEp; HcTiue ma je
‘HReja 0- caobpasHocTH pobe yrooépy (la conformité de la- chése) jenna onm
HajIIONHU{UX OPHTHHANHOCTH MebyHaporue yamduxauuije, jep ce: npumeHoM
TOT TpHMHIUIA HENOCTATaK CTBApH MpOLersyje KOHKPETHO Y OHNHOCY Ha YTo-
BOp, a He aNICTPaKTHO NPHMEHOM HEKe -KoHIemiwje WiH: Teopuje. ¥ wr.. 35.
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Beuxe koHBeHIMje TaKCaTHBHO ce HaABOJE CIVYajeBH Kaj ce cMaTpa ja poba
Huje caoOpa3Ha YTOBOpPY, ald H IOpPEA Tora INTO je HmponeHa caoGpasHOCTH
o6jeKTHBH3UpaHa, HheHa NpAMeHa Y IPaKCH HHje TaKo _]elIHOCTa.BHa Kao IITO
Ha IpBH nornen MOJKe Aa H3riefa. :

b) Haxnada wrtere

Beuka koHBeHIIHja HCTHYE ONIITENO3HATH IPHHIIATI IPHBPETHOT IpaBa
Ia HaKHaja ImTere oOyxBaTa KAaKO CTBapHY INTETY TaKO H H3ryO/beHY HOOHT
KOjy je jemHa cTpaHa mperpmena ycien moBpefie yrosopa. OHO IITO IpENCTaB-
Jba KOMIIPOMHC Y KOPHCT common law CHCTeMa OTHOCH Ce ‘Ha OrpaHHYaBamse
BHCHHe HakHane. HamMe, v wi. 74. Beuke KOHBeHIIHje ce Ka’ke Aa HakHana
,He Moxxe 6mTH Beha of ryGHTKa KOjH je cTpaHa Koja je HOBpeAmIa YTOBOP
TMpeNBHEAENa HIH MOpajla NPEABHAETH VY TPEHYTKY 3aK/byuela Yyroeopa Kao
Moryhy nocieqdily IOBpefie YroBOpa, C -O03HpPOM Ha YHB-EHHIle Koje CY joj
Taga Gmie mo3HaTe HIH Mopalle GHTH mno3Hare”’. Hako je O0BO KOMIIPOMHC Y
KOpHCT common law cucrema (koju ce 6a3ppa Ha ITO3HATOM EHIJIECKOM CIIV-
yajy Hadley v. Baxendale or. 1854), orpaHHYaBame BHCHHE HaKHane IIO3HAjy
H JIPVYTH IPaBHHE CHCTeMH. Jep, KAaKO HCTHYY MHOTH CTPaHH H jYTOCIOBEHCKH
OpaBHAIIE, OrpaHHAJYaBairhe BHCHAHE HaKHaje HAa NpPEeOBHULHBY INTETY HMa 3a
IUWh 3alITHTY OV KHHKA OJ HeompaBAaHHX 3aXxTeBa IOBepHOIA.

2. Komnpomucu v KOpUCT UCTOUHOEEPONCKUX COYUJANUCTULKUX
3emana (o0Hocu Hcrox—3anad)

Kan je peu o yrosopy o mpopaju poGe, HCTOYHOEBPOIICKe COLIHjaTHCTHY-
Ke 3emibe IMpHIafajy CHCTEMY KOju MOYmBa Ha PHMCKOM HpaBy Na Ce, V IPHH-
LMy, IpaBHA OpaBHIA nc‘ronmoenponcm 2 ¢ 3a.na,tmoe3poncmax ;zp)KaBa y
TOM HOINIeNy He Pa3HKVjV. )
' KommpoMuce kojH cy Ha KoHdepeHnujr v bedy, mmak, yuuiseHd y Ko-
PHCT HCTOYHOEBPOIICKHX Jp>KaBa OHHOce ce Ha ofnact npuMeHe KoHBeH-
1Hje, Ka0 B Ha IMCMeHy $opMy yroBopa. .

a) O6aact npumene Koneenyuje

Beuka KOHBEHIIMja ce NpHMemYje Ha YroBOPE O NPOAaje pobe 3aKiby-
uyeHe M3Meby cTpaHa KOje HMajy CBOja CE[HINTa Ha TEPHTOpHjaMa pa3HYH-
THX Ap>KaBa, IOA VYCJIOBOM Jia Cy Te ApikaBe, JIp>kaBe YTOBODHHIIE HIHM Kaj
mpaBwia MebyHapONHOT NIPHBATHOT ITpaBa ymyhyjy Ha NIpHEMeHY mpaBa jemHe
Ip>KaBe yrosopHuue (wi. 1).

V BesH ca ApyrHM VCIOBOM VUMIBEH je YCTymak ApyKaBaMa Koje HMajy
mocebHe ImpomMce KOjUM ce peryinine MebyHapormHa mpopjaja pobe, THME IOTO
(mpeMa wn. 95) npwimkoM paTHdHKanumje Beuke koHBeHIHje Hpi)KaBa MOxe
HM3jaBHTH ,Ja Ce He cMaTpa o6aBesHoM” [a HOINTYje MOMEHYTH APYTH YCIOB
u3 un 1. Kouserimje. ¥ HEKHM HMCTOYHOEBDOICKHM Ap>kaBama (Hexocnosau-
ka, Jemoxpatcka PernyGimuka Hemauxa, Mabapcka) mocroje, HaHMe, noceGHR
OPOIHCH KOJjH Ce ONHOCE Ha YroBOpe O MebBYHAapPOAHOj NPoAajH \po6e na je
HCTHIIaHO fa 6H 3a Te Ap>KaBe GHIIO HENPHXBAT/HHBO NPOIIMpHBAE IPHMEHE
KonBenmuje 1 vy cryvajy -,Kan OpaBuia Mebynapo;mor IPHBATHOI TpaBa
yryhyjy Ha IDPHMEHY IpaBa jenne Ipixase yronopmme - .
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6) Mucmena gopma yzo8opa

Hako Beuxa KOHBEHIIMja NpHXBaTa IMPHHIMI HebOPMATHOCTH Y IOTIERY
3akpyderwa yrosopa (wi. 11), oHa campsxu pe3sepBy (wi. 96) mpema kojoj he
yroBop o MebyHapomHOj mpopajH jga Gyle IYHOBa>KaH jEIMHO aKo je 3aKiby-
yen y mucMeHoj ¢dopmu. OBaj ycTymak yuHmeH je, y crBapH, CoBjeTckoM
CaBe3y, jep ce NPONHCHMAa KOjH Cy Ha CHa3H y TOj 3eMJbH Ipeisuba ma yro-
BOp 0 MebyHapomHOj mpojajH, KaoO H CBaka H3MEHa HIM PaCKHJ YroBopa,
Mopa OHMTH YUHIbEH Y IHOMEHOj HOpMH.

3. Komnpomucu y xopucr semansa y pas3eojy
(oonocu Cesep—Jyz)

3emibe y pa3sBOjy y IPaBHOM IIOIIIENy MOIY fia Ce IIOfielie Ha OHE Koje
IpHmafajy common law cHCTeMy H OHe UHje je IpaBO CITHYHO €BPOIICKOM
KOHTHHEHTAJIHOM - MpaBHOM cHcTeMy. OTyhma cBe muiieMé KOje Cy Iocrojane
Y Iorjeny HMHCTHTVIIHja OBa ABa CHCTEMa OfipKaBajle CYy C€ H Y HCTyNamHMa
Ienerata - 3eMaba V paspojy. MebyruM, oBe 3eMibe Cy HHCHCTHpaje HAa ce

OpWIHKOM KOHLHIHMpAalha IIOjeMHHHX OnpendH BOOH padyyHa O IBUXOBOM €KO-
HOMCKOM IHOJIOXKAjY, O UHILEHHIIH Ja Cy OHE IPEeBacXOJHO KVIIIH, Kao H O
TOMEe Ja HeMajy AOBO/BHO KampoBa KojrMa GH mnpaBuiaa MebyHapomHOr mo-
cioBama 6mira mo6po mosHara. Hako cy yCTymH 3eMipaMa Y pasBOjy Y-
BEHH V HEKHM [pYIrHM ofpenbaMa Beuxe KOHBEHIMje, OBOM IIPHIMKOM VKa-
3alie ce Ha ABa KOMIPOMHCA Y KODHCT OBHX 3eMalha KOjHMa ce J0CTa jacHO
WIYCTPYjY Hampen HaBséneHe Temkohie 3eMmama y pasBojy.

a) Iocaeduye doyre y nozedy caarea obasewrersa o
HecaobpasrocTtu pobe

TIpaBmia caBpeMeHor MeByHapOIHOT mpoMeTa pobe 3axTeBajy ON Kymma

ma poOy nperiena (MiH Oa je JA Ha Iperen) ofMaX M Ja Yy CIyJajy Hecao-
GpasHocTH Oe3 omarama O ToMe ofGaBecTH mpopaBua. To je vy HHTepecy H
KyOna H NpofaBlia, a HApouHTO y Iorieny obe3GebmBama mOKa3sa KOjH CY
3HayajHHU 3a Cryyaj- cropa. AkO Tako He nocryni KonBenimja mpepsuba (wi.
39) ma xymain ry6u mpaBo Oa Ce MO3WBa Ha HEXOCTAaTaK caoO0pa3sHOCTH.
' Ha -KOHd)epeHunjz v Beuy mpemcraBHMIM 3eMbe Y PasBOjy CY OBY
CaHKIMjy HasBaje ,JpakOHCKOM”, ,CypoBoM” M ,HenpHxBaT/bHBOM’. MHoru
O IHX CY C OBHM V Be3H HCTHIIAM Ja CY NPUBPENHMIM, YaK H YV BEIUKHM
npeny3elinMa y THM 3eMipaMa HEmMICMEHH H fAa obaBe3a clama IIHCMEHOT
obaBelTea 3a HHX MOXKE Ja TpeacTraBba O36HbaH IpobieM.

Hanazehu y cycper oBuM 3axTeBHMa Yy Beuky KOHBEHIHjy Cy VHETe
nocebHe oppenbe (wi. 44), mpeMa KOjHMa CTpaHa Koja HHje Ilociiana TpaskK€HO
NMHCMEHO obaBelnrTere 0 HecaOGPa3HOCTH poGe He ryOH mpaBa Koja joj ¢ THM
vy Be3u KonBeHMja mpusHaje ,ak0 HMa pa3yMHO oOllpaBjaie IITO HHje IO-
clana Tpa)keHO obaBellTeme”.
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6) Kpurepujymu 3a oOpebusarse yere xad yena
Huje yzoeopom oOpebena

Y Besm ca onpebmBameM IieHe, Ha HHCHCTHpDame 3eMaba V pPa3BOjy
npuxsahena je ¢opmynanmja mpema ko0joj v ciy4ajy Kan LEHa HHEje ompe-
bena Hu m3puuuTO HE mpeliyTHO, cMarpahe ce Aa cy ,crpaHe npehyTHO mpm-
CTajle Ha IIeHY Koja ce Y TPEHVYTKY 3aKjpydelma YroBopa peJoBHO Hamnahusana
v o,u,Hocnoj TProBaykoj CTPYUU 32 TaKBY poGY IOPOAATY IOA CIIHYHMM OKOII-
HocTtMa” (wi. 55. Beuke koHBeHuuje). :

He ykasyjyhm 0oBOM IOpHIMKOM Ia Cy Ce Yy BE3H ca @opmynamz]om 1.
55. cyxofOmmH HHTepecH common law 3emMama (y KOjHMa IleHa HEje OHTaH
Nleo YTOBOpa) H OCTAIMX CHCTEMa YV KOjUMa ce IleHa CMaTpa OUTHHM elle-
MEHTOM, 3eMJBE€ V Pa3BOjy Cy cMarpaje fa YKOIHKO OcTaHe $OopMylaimja Io
KOjoj IleHa MO’Ke HaKHangHO [a ce VIBpOH, Ja he neHy opgpebHUBaTH €KOHOM-
CKH jaya YToBOpHa CTpaHa, IITO MOXX€ Na 3Haud na he Kymmu H3 3eMarba Y
pa3Bojy OWTH OpenyINTeHH CaMOBOJBH IpomaBua. Crora cy mpemjaraie ma -ce

_OBaj wiaH usocrasy. Tlocne nocTa AHCKYCHje HpeoBNafaio je cxBaTame ja
je Gome ma Heka IpaBWia Yy OBOM IOIJIeNY IIOCTOje, Ha je mpuxsaheH mpen-
JIOT 3eMa’kba Y pasBojy na To Oyme IleHa Koja ce HamwrahmBajga y BpeMe 3a-
K/by4Yema YToBOpa ,V ONHOCHO] TProBaykOj CTPYLM 3a HCTY poOy Ipojary
oA, CJIMYHHMM OKOJHOCTHMA”, dMMe je KPHTEpHjyM (HapOYMTO Y ONHOCY Ha
OHaj KOjH NOCTOjH Y XaIllkoM 3aKOHY H KOjH je GHO y HanpTry) oGjeKTHBE-
3MpaH. YMecTo ,BpeMeHa H3BpINema” Kao PEIeBaHTHO Y3eTO je ,BpeMe 3a-
KJbyYerma”’ yrosopa, IOTO TaKobe BHINE OAroBapa 3eM/baMa ‘Y pasBojy Tj.
KymmMa poGe, jep je v BpeMe ‘HeCTaOWIHOT TP KHINTA..Kal IeHe pacTy JIo-
THYHO HIPETNIOCTaBHTH jJa he IeHa -y BpeMe H3BPINEH:a, HO -IPaBHIY;- GHIH
BHIIa Off OHe KOja je HOCTOjana y BpEMe 3aKibydema yroBopa. '

3axmyuHe: HanomeHe

Y OBOM IpHIOTY CYMapHO je [aT OCBPT Ha KOMIIDOMHCE Ha KOjHMa
nounBa Beuxa kxoHBeHIMja 0 MebyHapomHoj mpopmaju poGe. 3a aHalH3y OBe
Kounsenunje Moryhu cy, pasyme ce, H ApDYTH IPIIO3H, Ia je ONPaBAAHO INTO
ce Of jyTrOCIOBEHCKHX NPABHHKA (Kao H IpaBHHKA Y CBETY) TeK O4eKyjy 03
6mwrHe cTymmje mocBeheHe pa3HAM IHATa-HMAa BE3aHHAM s3a 0BY KOHBEHIH]yY.

Jyrocnasmja je ommyumna ma parudmkyje Beuky koHBeHnumjy, uame he
Cce M 3BaHHYHO H3Pa3HTH IOBEpeHe H OJATH IOPH3HAKE jYTOCIOBEHCKHM IpaB-
mmmMma — Meby kojuma Hapouuro mpod. B. T. Brnarojesrhy — KojE cy mamm
CBOj HIONPHHOC H INOAPINKY 3a HEeHO AOHOIEeHe. Pa3snora 3a patHduKaimjy
oBe KonBenuuje mma MHOro. JeoaH on HECYMIBMBHX je Oa CE€ EOMeE HOIDH-
HocH Behoj mpaBHOj cuTypHOCTH MebyHapomHor mpoMera 3a INTO c€ Tpod.
Brarojesuli cBojuM GpojHHM pa,uomama nocBehieHHM OBHM IHTamHMa VBEK
€HEPTHYHO 3aJ1arao. =
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profesor of the Faculty of -Law in Novi Sad

Summary

THE VIENNA CONVENTION ON INTERNATIONAL SALE OF
‘GOODS AND RELEVANT COMPROMISES

- The Vienna -Convention on International Sale of Goods, adopted in
1980, in whose drafting and preliminary work professor Blagojevié too was
rather active, as any other work of unification of law, is based on numerous
compromises. The author predominantly studies the adoption of some com-
mon law institutes; then the concessions in favour of some East European
socialist countries, as well as compromises in favour of the developing
countries. . . ’

The- Convention is in its entirety -drafted under the influence of the
common law system and contains numerous institutes unknown to the con-
tinental law, Among the most important are the criteria of »the responsible
pérsone as contrasted to »the good head of a household« and »the good
tradesmane« in the continental law, to be followed by the possibility to con-
sider as acceptance of an offer an answer containing additional or different
of the Convention relate to the principle of »essential violation of the con-
tract«, instead of legal and physical shortcomings of the thing (goods), then:
to the priority at compensation of damage which is given to fulfilment by
paying in kind, as well as to the notion of conformity of goods to the con-
tract, which makes possible to assess shortcomings at the goods specifically,
i.e. according to contract. Also significant is the limitation of the amount of
damages in proportion to that which was envisaged by the party at the
moment of entering into contract or, as the case may be, which the party
could have envisage.

At the request of the East European socialist countries the possibility
of non-implementing the Convention is permitted through the conditional
ratification, namely in case the rules of internal private international law
directing to the application of internal law of one the contracting states.
The author mentions also the important clause relating to compulsory wri-
tten form of contract on international sale of goods on the ground of con-
ditiona] ratification, as contrasted to the informality in terms of principle
— which was introduced at the request by the USSR.

The concessions in favour of the developing countries include the
following: the issue of cunsequences of delay in relation to sending written
information on non-conformity of goods (namely, the right is reserved if
there is reasonable justification for delay), as well as the criteria for de-
termining the price if it has not been agreed upon in the contract (ie., the
price which was paid usually at the moment of entering into contract).

dr Jelena Vilus,
professeur a la Faculté de droit @ Novi Sad

LA CONVENTION DE VIENNE SUR LA VENTE INTERNATIONALE
DES MARCHANDISES ET COMPROMIS SUR LESQUELS ELLE REPOSE

Résumeé
La Convention de Vienner sur la vente internationale des marchandises

adoptée en 1980 a I'élaboration & la promulgation de laquelle le professeur
Blagojevi¢ a de méme joué un rdle remarguable, repose comme toute ceuvre
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d’unification de droit, sur de nombreux compromis. L'auteur en recherche
la prise de quelques institutions du systeme common law, concessions faites
a quelques pays socialistes de 1'Europe de 1l'est et compromis au profit des
pays en devéloppement.

Toute la Convention est élaborée sous l'influence du systéme common
law et contient de nombreuses institutions inconnus dans le droit continen-
tal. De par leur importance nous distingons le critére de »personne respon-
sable’ & 'opposé de »bon maitre de maison« et »bon négociant« dans le droit
continental, ensuite la possibilité que la réponse qui contient des conditions
complémentaires ou differentes, qui ne changent pas essentiellement les
conditions de l'offre, soit estimée comme acceptation de l'offre, le principe
d’infraction substantielle au contrat« a la place de défaillances juridiques et
physiques des choses, la priorité de dédommangement & l'accomplissement
en nature ainsi que la notion de conformité de la marchandise a l'accord
commercial (conformity of the goods) qui permet d'évaluer concrétement,
selon l'accord, lex la défaillance des choses. Ce qui est de méme important
c’est la limitation du montant du dédommangement par ce que la partie a
prévu ou a pu prévoir au moment de la signature de l'accord.

A la demande des pays socialistes de I'Europe de l'est, on a prévu par
une ratification conditionnelle, la possibilite de ne pas appliquer la Con-
vention lorsque les régles du droit privé international de ce pays demandent
d'appliquer le droit interieur d'un des pays contractants. Ce qui est de
méme important c'est l'obligatoire forme écrite de l'accord sur la vente
internationale basé sur la ratification conditionnelle, a l'opposé de l'infor-
malité principielle introduite 4 la demande de 1'URSS.

Parmi les concessions au profit des pays en développement on distin-
gue la question des conséquences du retard au point de vue envoie d'infor-
mation écrite sur la nonconformité de la marchandise (conserve ses droits
en cas de justification raisonable pour le retard) et critéres pour la deter-
mination du prix lorsque celui-ci n'a pas été fixé par contrat (prix qui au
moment de la conclusion de l'accord éEtait reguliérement appliqué pour une
telle marchandise).
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