UDK 341.24 + 347.7

Op Tubop Bapadu,
pedosrnu npogecop Ilpasroz ¢a1cy/zrera y Hoeom Caoy

HAIIOMEHE O ITPABHUM HHCTPYMEHTHMA 3A 3ATITUTY
»CAABUJE CTPAHE” V YTOBOPHMA MEGYHAPOAHOTI
ITPUBPEAHOT ITPABA

I

VY jemroM cBoM pany mocBehieHOM caBpeMeHOM 3Hadajy MaKpo-yCioBa
3a MebyHapomue mpuBpefHe opgHoce, npodecop BrnarojeBmh uctuue ma |, Ilpa-
BO, ToceOHO MebyHAapOOHO TIPHBPEIHO IIPaBO, MOpa CBE BHIIE Jla CE€ 3aJIOJKH
Ia ce IITO Npe Mema VKYIHOCT APVIOTBEHHX CXBaTama H YCIOBa Y KOjHMA
JKHABH CaBPEeMEHO ApyInTBo, ..."(").

IToctoje Gpojuu, BeoMa O30CH/BHHM pPa3nio3M fAa Ce. TPa’KH IIPOMEHa OK-
BHpa MebyHapomHmX DpHUBpPENHHX OXHOCA, Kao H APVINTBEHHX CXBaTawa Ha
monpy4jy MebyHapopHor mpmBpenHor mpasa. Ilociiensux rOmHHA Ha3HpY Ce
H OpaBIH TaKBAX IPOMEHa: ITyTOKa3 HOCTaB/bajy IPHHIIMIIH HOBOr MebyHa-
POIHOT E€KOHOMCKOTr noperka. Mu heMO HOCBETHTH Na)Kiby jeTHOM eJIEMEHTY
KOjH Tpa’kH IOpOMeHe H KOjH, HaKaKO, HHje H30J0BaH O APYIHX — a TO
je momoxkaj caabuje CTpaHe Y HEKMM YTOBOpPHMa MebyHapOmHOr IpUBpEmHOr
mpasa.

Konm Hexkmx yroBopa IOCTOjH CaCBHM jacHa Kopeyaluja u3Meby mapy-
ITBEHOT TOJI0’Kaja M €KOHOMCKEe MOHH YTOBOPHHX IapTHeEpa ca jexHe cTpaHe,
H ylIore KOjH OHM HMajy YV aTOM YIOBOpY, ca Apyre crpade. Meby yroBo-
puMa KJacHuHOr rpabaHCkor mpaBa, TO je ciIydaj, Ha IPHMED, Ca YrOBOPOM
o 3ajMy. IIpymuTBeHO MU E€KOHOMCKH jaya CTpaHa ce jaBika Y VJIO3H 3ajMo-
Odasya, a He 3ajmonpumiia. To, HapaBHO, HHje IpaBWIO 0e3 H3y3eTKa, auu je
KopejlalMja CHa)kKHa, H CTaTHCTHYKH jaCHO OOKasuBa. AKO je IPHCYTHa TaxkBa
ronapH3aliija YMECTO Make HIM BHIUE CcIyJyajHe IIOfgele yiora Of jeqHOr
OO ApYror yroeopa, TO oMoryhyje 3akOHOmABLY Oa IIOCTaBH HOpME Koje O
AMasle CacBHM OUPEKTaH APYIITBEHH M E€KOHOMCKH VTHIAaj, pykoBomehm ce

Pa3HHUM IIPaBHO-TIOJEATHYKHM (npe caei‘a, KJIaCHKM) IJp€BHMA H HHTEpPECHMA.

Ta nojaBa je BeoMa IpPHCYTHa KOJ MHOTHX YTOBOpDa CaBPEMEHOr Me-
byHapoOHOr HPHMBpENHOr IpaBa; C THM, Ja Ce jaBka M jeaHa Apyra Kope-

(1) BoprcaaB T. Baarojeruli, Caspemenu 3Havaj maxpc-ycaoéa 3a mebyHapodHe npuapedHe
obuoclg, 3amyqa251ame Yrosopa ca MHOCTpaHMM NapTHEPOM, peA. Tudop Bapam Homt Cap 1979,
cTp. Ha cIp
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nauja. Y THIIMYHHM cCJily4yajeBHMa, HOCHOIM ojxpebeHe yrore y yroBopy HHCY
caMO NpHUIagHHIM ofpebeHOr APYIIITBEHO-eKOHOMCKOr clioja, Beh Cy H TIpH-
magHuu onpebeHux np)kaBa. Y 0OBOj paBHH, Hajjaya je Ionapu3aluja OKO
oce CEBEP—JVI. VYroBopH O IOMPEKTHMM H HHOHPEKTHHM HHBECTHIIHjaMa,
YroBOp O JH3HHTY, HH)XEHEPHHTY, KOHCAJITHHI-HH)XewbepHHry (leasing, enginee-
ring, consulting-engineering), kao U HeKH OPVYTH YTOBOpPH H3Meby mnpmBpen-
HUX cy0jekaTa M3 3eMaba Y Da3BOjy ca jenHe H HHAYCTPHjCKH pa3BHjeHUX
3eMaba Ca [pYre CTpaHe, CBe0Ye O JOCTA KOHCTAaHTHO] pacCIlOfeNH VIIora.
To je Mo)xna Haju3pa3uTHje KON yroBopa o MebyHapomnHoM TpaHcdepy Tex-
Honoruje. YroBopHa CTpaHa H3 HHAYCTPHjCKH pa3BHjeHe 3eM/b€ Ce IO mpa-
BHIIY jaBba V VJO3H IIPEHOCHOIA TEXHOJIOTHje, NOK NapTHEpY H3 3€MIbE Y
Pa3BOjy OCTaje yjora mpHMaolla TEXHOIOIH]e.

IIpoGnem je y ToMe, muro nocrojefin MebyHapomHONPaBHH OKBHPH OpPH-
BpeOHHUX TPaHCaKIHja YecTO IIITHTE, la H jadajy — YMECTO Ja HeyTPaIH3VYjy
— mpeuMyhcTBa jemHe Of YIOBOPHHMX cTpaHa. I'oBopelim O peryimcamy Me-
byHapooHHX nNpHBpenNHHX vroBopa, mnpodecop bnarojeBuh Harnmamaea, fa
,...TpeGa HUMaTH Yy BHAY Aa Cy OpaBHjia TOr IPAaBHOI peEryiHcama HYXXHO
dopmynHcaHa, ¢ 063HPOM Ha HHTepece BlanajvhAx H MOCIIOBHUX KPYToBa CBa-
Ke nojenuHe 3emibe’(*). MebyHapooHM cmopa3yMH, KOjH CY CTBOPEHH KpajeM
MpOUIIOr BeKa Y HOMEHY HHAYCTPHjCKe CBOjHHE, HHCIHPHCAHHA CY, CAaCBHM
jeMHOCMHCIIEHO, TEeXIHbOM Oa Ce 3allTHTH IIoJIoXKaj ITIOCeNHHKA HHIYCTPHjCKe
CBOjHHe; OPYrH MHTEPECH Taja jolll HHCY OHIH NOBOJ/BHO jacCHO apTHKYIIMCaHH
H HHCY MOIJIM HMAaTH yTHuaja. JaHac CMO CBemolH CBe O30HWBHHjHX IIOKY-
maja, mocebHO Y 3em/bama Y pa3Bojy, Oa €€ IIyTeM MebyHapOgHHX cnopa-
3yMa H akuHje HalHOHATHHMX 3aKOHOIABalla YpPaBHOTEXXH IIONo)Kaj CTpaHaka
v MebyHapomHHM IpHBpERHHM TpaHCakliMjamMa. YuHe ce HanopH Oa ce 3all-
THUTE HHTEpPecH cnabuje crpare, moceGHO NpuMatana TexHonmoruje().

7 ToxkoM mnocnenie OBe HelieHHje BeoMa ce MHOIO IHLIEe O LMbeBHMa H
TeXHaMa 3aKOHOMaBalla Ja Ce YMame H aMOpPTH3Yjy HEjeMHAKOCTH Y Me-
byHapoaHHM NOCJIIOBHUM apaH)XMaHuMa. PeTko ce, MebyTuM, nocBehyje exc-
IUTMIIMTHA ITa>KHka MPaBHOTEXHHYKHM HHCTPYMEHTHMa 3a IOCTH3alme THX IH-
JbeBa, Ka0 H KapaKTepHUCTHKaMa M JOMalllajy THX HHCTpyMeHaTa. Y OBOM Ha-
IHCY, JKEJMMO Ja YCMEPHMO NaXXiby YIIPaBO Ha NPAaBHOTEXHWYKE OIMIHMje INpH-
JINKOM HacTojawka [la Cé HopMaMma IUTHTH caabuja crpaHa y MebyHapomHHM
IIPHBPENHHM YTOBOPHMA, Te Ja MTOACTAKHEMO Aajka Pa3MHIlbalba O TOj CTPaHH
nipobnemaTHke, HMajvhu rmoce6HO y BHAY Hallle 3aKOHOOABCTBO.

II

TlocToju BMINE myTeBa 3a IIpy>Kakbe 3AMTHTE caabujoj crpaHu U 3a
TOoCTaB/balbe IPOTHBTEXKE nOBNalthieHOj NperoBapaykoj CHa3H JApPYror InapT-
Hepa. bes amfuuMja na NMOCTaBHMO 3aTBOpPEHY H KOHaWyHY THIIONOIHjy, Ha-
BemihieMO HEKOJIHKO ONLHja KOje cMaTpamMO KapaKTEePHCTHYHHM Y HallleM H

AN

(2) BaarojeBuh, op. cit., crp. 16. N . B

(3) Bua. 6amxke TuGop Bapaau, CTpareiuja nauic: TeXHOAOWKD: pa3eoja i MPasHU OKeupu
smehynapodror Tpanciepa texnonouuje, TlpaBo — Teopuja 1 npaxca, 6p. 1/1984, crp. 33 — ca
ynyhHBameM Aa Aaxy AHTEPATYpV.
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YIIOpEeTHOM npaBy, Hapoqyrro Ha TepeHy MebyHapopmHor TpaHcdepa TeXHO-
JIoTHj€:

a)- cymaBa.}be Kpyra ‘moryhux pomahmx YTOBOPHHX napTHepa Ha Haj-
KOI\UICTCHTHH]C, .
' ©) nocraBbamke npaBuna — pmcrpymenara Kpo3 KO_]e e MOCTIKE Of-
pebeHa (Makap nemiMIYHA) KOHBEPTEHTHOCT HHTEPECa YIOBOPHHX CTpaHa;

B) Kopuuhere KONM3HOHUX MHCTPYMEHaTa H IpaBHiIa O MebyHapOmHOj
HaI[IEXKHOCTH;
..+ T) - HCKJbYYEIbE, O,IIHOCHO 3a6pa1xa HEKHX YTOBOPHHX KIJIay3yia;
o) TocraBbake 00aBe3e Ha ce HeKe KJlay3ylle VKIbyue V yrosop,
" b) agMEHHCTpPAaTHBHA KOHTPOIA YVTOBOpA.

Bajra moMeHYTH U Heke 3aKOHOZABHE Mepe KOje HCTHHA He YTHYY He-
MOCPERHO Ha IpaBa H 06aBe3e CTpaHaKa, amd AOIPHHOCE KJIUMH - Behier 'yBa-
>KaBama ' ,,c1abuje crpane”. Ty GHCMO CBpcTalH IIpaBHiia O TOME Ha je3HK
yroeopa Mopa 00aBe3HO fga GyHe je3uK 3emibe Y KOjoj ce yroBop ono6pa13a
(jesuk 3emipe IpHMaolla JIHIIEHLE); a Takobe GH OBe Cmajajie U HEKE Tep-
MUHOJIOIIKE HHOBalMje. 3aKOH O AYrOPOYHO] IPOM3BOAHOj KOOIEpaIinjH, Ioc-
JIOBHO-TEXHHYKO] CapafiH ¥ NpuOaBkalby M YCTYNIalhy MaTEPHjaHOT IIpaBa
Ha TexHoONOrmjy H3Meby opraHM3alMja VIPYXXEHOT paja H CTpaHHX imua(’),
(v mammeM Tekcry 3AKOH) je MO>Xna HajKapaKTepUCTHUHHjU. Meby HammiM mpo-
IACHMa, YHjH je OCHOBHH MOTHB YCMepaBame .MebyHapOmHHX MMOCIOBHUX TpaH-
caknuja y mpasiy Belie cTBapHe paBHonpaBHOCTH crpaHaka. 3AKOH mnoce6Ho
TEXH Ja NPYXM 3aliTUTy npubaBuouuma TexHonoruje. Hacrojehm ma packp-
CTH ca YKODEIh€HHM INpHBIUIETHjaMa, Ila M HaUHHOM pa3MHIUBala, 3aKOHO-
IaBal] HAaCTOjH Ja OACTPAaHH H HEKe TepMHHE 3a KOje cMaTpa Oa Opa’kaBajy
onpebeHH HaydH pa3MHIIUbakba, T€ YBOAH HOBE H3pa3e Kao LITO CY ,,yTOBOP
0 npHbaB/baly MaTEpHjaJIHOI NpaBa Ha TEXHONOTHjy”’, WM ,MaTepHjaTHO
npaBo Ha TBopeBuHe” . Temko je pehH, ma M OBM TEPMMHH, CTBODEHH ca
HamMepoM fia GyAy ITPOTPECHBHM, 3aHCTa M JONPHHOCE HEKOM mporpecy. C apy-
re CTpaHe, HCKYCTBO TOBOPH, Ja OHH OTe’kaBajY KOMVHHKAaIHjy Ca CTPaHHM
NapTHEPOM, a IOpen TOra, M3pa3 MATepujaiHO Mpaso ce TOCHENHBUX TFONHHA
VUYECTAaHO KOPHCTH Kao 3aMeHa 3a pa3auvure ,IpeBa3ubeHe” TepMHHe, LIITO HE
IOIPHHOCH jacHOM H KoxepeHTHOM 3aKOHCKOM H3pa3y HH Ha pomaheM Iula-
Hy (). s
' Ocnphyhn Ce Ha UIeCT Hamnpel NOMEHYTHX HadyHHa Mpy’Kama 3amn/'n‘é
cnabujoj crpanu, KenumMo HajKpahe ga yKa’keMO Ha HHXOBO MECTO u Ha
HBUXOB JoMalllaj YHYTap Hailer npasa.

ad a) CykaBamwe Kpyra morvhux hOMahnx napTHepa Ha HajKOMIIETEHT-
HUje, Ouna Ou MoxkerbHa Mepa, UMajyhH y BHAY Ja Y NperoBopHMa Haclupam

: “) ,,CAy)KﬁeHH auct COLI” Gp. 40 /1978 mmeﬂe W ponyne y Gp. 10/1983; TIpewnuheny
Tekcr 6p. 38/19
()‘{Aa.}{ 265 3aKOHa O VAPYIKEIIOM paAV TOBOPH Aa APVILITBEHA CpeACl1ka ‘IIHe CTBapH,
HOBYaHA CPEACTBAa H MATEpUjanHa npaed. 3akoH O OGAMTAITHOHMM H OCHOBHHMM MaTepHjaAHO-NPaBHHM
OAHOCHMAa Y Ba3AYIMHO] MAOBHAOM H3 1977. T. M3pA30OM. MATEPUjaNHONPASHU .00NJCLI. 3aMelvje Y
CVINTHHHM TEPMHH ,,CTBADHONDPABHHM OAHOCH’. 3aKOH O pelaBay CyKoha 3aKOHA..Ca MpOICHMa
APVTHX 3eMasba Yy OApebeHuM OAHOCHMa H3 1982 r. TOBOPH Y YAany 1. Aa ce Taj 3aKOH OAHOCH
Ha ,,CTaTyCHe, NOPOAHYHE H WMOBUIICKE, OAHOCE ApyTe MmarepujanHonpaere JoaHoce ¢ MeByHapoA-
HAM eaeMeHTOM'’ (IIOABYKAO ayTop). 3Havelse H3pa3a ,,MaTePHjaAHO IMpPaBo’’ Vv OBHM NPONHCHMA
HHje MCTO, a YMHM Ce, AA HMje HH jeAHOMHCAEHO:.pa3yMauBo. [Ipu ToMme, Tpe6a Aa MMaMo jomur
V. BHAY' A2 Ce Y INPDAaBHOj AHTEpPAaTYpU TCPMHMH ,,MUTEPUjaNHO npago’’. KOPHUCTH Kao CYNPOTHOCT
KOAH3HOHOr MpaBa, N2 H KAao CYNPOTHOCT NMPOLECHOr [IpaBa. :
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MVJITHHalIHOHAJIHHX THTaHaTa YeCTO CTOje OCHOBHE OpraHu3allije yapy>KeHOT
paja, ca O4YHMTO WHG}EPHOPHOM IIpPEroBapaykoM cHaroM. Ilurame je, MebyTHM,
KOJIMKO je TO KOA Hac npasHum cpedcreuma Mmoryhe nmoctuhn. Y 3emipaMa y
KOjHMa IIOCTOjH HOpP>KaBHH MOHOIOJI CIO/bHE TPrOBHHE, TO je 3HATHO JAKIIe.
V CCCP-y, Ha npaMep, ITpEroBOpe Ca HHOCTPAaHHM IIDEHOCHOIIMMA TEXHOJIOTHje
BOIH VBEK HCTH cybjekart, JIMIIEHIIHHTOPT, KOjH MOXXe Yy IIOrjlefly IIperoBapay-
Ke CHare M CTPYYHOCTH na Oyfe paBHOIpPaBaH Ca MYJITHHAITMOHAJIHHAM KOMIA-
Hujama(®). Koo nHac, oBakBo pelletbe He 6 GHIO CIIOjHBO Ca IIPHHITHITHMA
OPUBPEOHOT H OPVIUTBEHOT CHCTEMA; aIH Ha JKaJIOCT, HE OeNyjy NOBOJLHO edH-
KacHO HH TDJKHIIHH MexaHH3MHM (KOjH jecy CIIOjHBH ca CHCTEMCKHM pemle-
BHMa), A ce Jemasa ga goMahH cy0jeKT HaKOH jeOHOT HECTPYIHO 3aKIby-
YeHOr, LITETHOT (MO>XHa H CYBHIIIHOT) YTOBOpa O NpHGAaB/balkhy MaTEPHjaIHOT
nmpaBa Ha TEXHOJIOTHjy, 3aK/byuyyje H OpYre TaKBe YTOBOPE.

Hemro 61 ce Morno nocruhu myreM IpHBpeHHMX KOMOpa, Kao H opra-
HH30BalkeM KOMIIETEHTHHX KOHCYJITAHTCKHX YCTaHOBa, HO TpeGa ma GymeMo
CBEeCHH, Ja IpPEeTXOJHA eHUMHHallija HeCOpEMHHX NlapTHepa HHje METOA KO-
jHM ce V CHCTeMy Halller IlpaBa MOTY NOCTHRH JKebeHH €deKTH.

a0 6) IlpaBHH HHCTDYMEHTH UYHja je Imocnemmria onpebeHa KOHBEpIreHT-
HOCT HMHTepeca, MOIyhM cy, H IocTroje y HameM mpaBy. HopMme koje mocras-
Jbajy OEeBH3HH IPHIMB OCTBapeH 3ajefHHIKHAM IIOCIOBarkeM (OTHOCHO IIONO-
BHHY TOT NpHIMBA) Kao nokpuhe 3a TpaHcdep cpencraBa KOje CIpaHH yia-
ray ocTBapH KOJ HaC H3 3ajeJHHYKOr IOC/IOBama, CBaKako YTHYY Ha TO, Aa
H CTpaHH yjaray HMa HHTepeca 3a H3BO30M 3ajeHHMYKHX IpOH3Boma H3 Jy-
rociasmje. Umu, na y3aMeMo APYTH IIDHMEP: YrOoBapameM HaKHaje 3a INpPEeHETY
TEXHOJIOTHjY V 3aBHCHOCTH Ofl VyCIleXa IOCjIoBala (YMECTO Y BHAY HayIiainHe
CyMe KOja je Vv HeKHM 3eM/baMa TeIIKO 3aobmia3Ho peurewme(’), Takobe ce
MOCTH>KE H3BECHO NPHOMM)KaBame HHTEpeca YTOBOPHHX INapTHepa, IITO MOXKE
MO3HTUBHO Ja YTHYEe Ha HUXOBO IIOHAIllalhe, T€ MOXKe Na HpefyOpenH HeKe
0A 3AoymioTpeba Koje uHadue oMoryhyje moBAamheHH IIOAOXKAj AaBaonla TEXHO-
JIOTHje.

3a xopuutheme OBOr THIA HHCTPYMEHTAa BEPOBaTHO IIOCTOje KOM Hac
H nase MoryhaocrH.

ad 8) Ilocroje mBa HaumHA Ha KOjH XOAU3UOHE HOpMe MOTY Ja Ipy-
’ajy 3allITHTY jemHOM Of cy6jexaTa y YrOBODHOM OIHOCY HIM Y cropy. Mo-
ryhe je, mpe cBera, MpeOBHAETH NPHMEHY IpaBa 3eM/be KOjOj HMpHIana JIHie
xoje ce wtuTH. (Ha nmpuMep, nmpuMeHa npaBa JeTeTa, TPa)KHOLlAa H3ApJ)KaBamka,
npHMaola TEXHOJNOTrHje HTA.). TakBy 3amrTHTy Ipodecop Kartmumh Hasmsa ,Ka-
TEropHjaTHOM M ancTpakTHoM''(®), H oHa He 0Ge3Gebyje VBEK NOBOIEHHJH TPET-
MaH ¢aBOpH30BaHE CTpaHe Y KOHKDETHOM ClIy4yajy — jep IpaBO 3eMJb€ Tpa-
5KMOIla H3[p)KaBaka, Ha NPHMEP, MOXe OHTH Yy [aTOM ClIydajy HpaBo Koje
je Mame MOBOJBHO 3a JMIE KOje TPaKH H3fipiKaBame. JIpYTH HadwH je edH-
KaCHHjH M IPETIIOCTaB/ha HANVINTale KJIaCHYHE KOJIH3HOHE TEXHHKE H H3BeC-

(6) BuA. Joanna Schmidt Szalewski, La négociaticn des contrats de transferls de techni-
Gues avec !'Union Soviétique, Droit et pratique du commerce international. 2/1984, p. 187—195.

(7) 3auumasno je, Aa y CCCP-y, Ha npusep, APY'H BHA HaKHaAe CcM [uylaane 62O 6H
TCIOIKO CMNOjHB ca CHCTeMoM nprwpebnBama. Bma. Joana Scinmidt-Szalewski, op.' cit.

(8) Harko Karaumh, Hauenra rasronpaeHocTu myxa u ceHe u 0o0pobut ojerera y fy-
20c108eHCKOM MeByHapoOHOM nopoduxHos npaey, OraeAx o MebyHADOAHM NPHRATHOM NpaBy, 3a-
rpe6 1971, 295—336, na crp. 314.
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HO yOajbaBaihe Of HOPMH Koje uMajy jurisdiction-selecting xapaxrep(®). Opy-
THM pednMa, OBaj HAauMH IIPeTNIOCTaBlba KopHmhewme TaukH Be3HBakha 4Hja
Mepmia y3uMajy Y o03Up H cadpicury 3aKOHAa KOjH ce Hajase ,y CYyKooy”,
a He caMO TIDOCTOpHe Be3e H3Meby CIODHOr OfHOCa H TaHTHpPaHHX IIpaBa.
Tako, Ha mpuMep, Ham 3akoH O pewasary cykoba 3axKoHa ca NPoONUCUMA
Opywux 3emana y oOpebeHum oOHOocuma u3 1982. z. (IpaKTHYHO HAIl 3aKOHHK
3a MebyHapomHO NpPUBATHO IpaBO — Yy AakeM Tekcry 3MIIII) y wrany 28.
npenspba 3a melHKTe IPHMEHY IIpaBa Koje je ToBolbHMje 3a omreheHor, y
cIyyajy ma ce JeNHKTHAa pafiiba H IOTeTHa IIOCIeHlla He Be3yjy 3a HCTY Ap-
JKaBy. 3aKoH O NOMOPCKO] U YHYTpawirboj naoeuddbu usz 1977. 2. (BIIVII) m
3axon 0 obauzayuoHum u OpyiUM MATEPUJANHONDASBHUM OOHOCUMA Y 8a30Yi-
roj naoeudbu u3 1977. . (30OMIIB) majy, mpwmixoM usbopa, ompebeHo npew-
MYBCTBO mpaBY Koje je ImOBOJbHHje 3a NYTHHKA(®). AYCTPHjCKM 3aKOH O Me-
byHapomHOM OpHBAaTHOM mOpaBy u3 1978. r. maje Ha cuaH HauwH nperMyh-
CTBO IIpaBY KOje je TOBOJbHHjE 3a IoTpomava (wiaH 41). .

Hamre mosmTHBHE KONM3HOHE HOPME VY IOINIEAY YroBopa O TpaHcdepy
TEXHOJIOTHje OCTajy Ha Ho3ulHjaMa ,KOTETOpHjallHe W alCTPAaKTHE 3alnTHTe”,
najvhu ompebeHo npemMyhcTBO IpaBY 3eMJbe CENMINTA IIPHUMAOLA TEXHOIO-
ruje("). HMajyhr y BHAY, MebyTHM, IIOMEHYTY MOJAPH3alHjy Ha 3eMibe KOje
CY OpHMAaOllM H 3eMJbe KOje Cy NaBaolld TEXHOJIOTHje, Ka0 M CBE H3pasHUTH]je
TEXIbE V 3eM/baMa-IPAMAOIHMa TEXHOJIOTHje [a Ce HOPMATHBHO 3alllTHTH II0-
JoKaj IpHMajalia, OBa KaTeropHjajllHa H alCTpaKTHAa 3alUTUTa je Hajuemrhe
H KOHKDETHA.

3AKOH npyska oppebeny 3allITUTY M Ha ImlaHy MebyHapomHe Haniex-
HOCTH, HCKJbyYyjyhu MoryhHOCT jJa mOCTYIH cTpaHH Ccyn — Maja ceé He HC-
Kbydyje MOryhHOCT la ce CHOp NIOBEpH CTpaHOj apGuTpaxu(®).

ad z) 3abpana YTOBODHHX Kjlay3ylla KoOje CTaBbajy Y HepaBHONPAaBaH
IoJIoXKaj jemHy CTpaHY M CTBapajy HeOoIpaBlaHe IPHUBHIIETHje 3a IOPYTY, je
4yecto KopuirtheHO IPaBHOTEXHHYKO CPENCTBO Y HOBOM 3aKOHOJABCTBY 3e-
Maba Y pa3Bojy. Ha Taj HauMH ce HacCTOjH eINMMHUHHCATH T3B. DECTPHKTHBHE
KJlay3ylle H PECTPHKTHMBHA IIOCIOBHA IIpaKca, Te Ce Npy’Ka 3allITHTA cAabujoj
CTpanu KOjoj IperoBapayky IIONOXKaj OTe)KaBa CYIPOTCTAB/bAKE THM KJay-
3ynama y Toky uperosopa. 3AKOH ce y 3HauajHOj MepH ociiamba Ha OBO Cpef-
CTBO, noce6HO y unany 37.

a0 o) IlpomcuBame o6aBe3EHX Kiay3yna je Heurro pebe y ynopen-
HOM 3aKOHOAaBCTBY. TakaB HayMH yCMepaBaiba YrOBOpA Ka >KeJbeHHM edeKTH-
Ma ce KOPHCTH, Ha MNpHMEp, y IOIJIENy rapaHTHja naBaolla TexHonoruje(™).
OBakaB TIPHUCTYII OTBapa M HeKa TpaBHa IMTama H auileMme. IlocTaBma ce, Ha
[pUMep, MHUTalke AoMalllaja HOPMH KOje HEeIOCPeNHO He IIOCTaBlbajy obasese
rapaHTHje, amH Hapebyjy cTpaHkama Ja TakBe ofaBese crBope. IlpaBmia cy

(9) Kputnka jurisdiction-selecting KkapakTepa KOAM3MOHHX HOPMM je NOCCGHO WM3pakeHa
y aMepuuxom mpaBy. Bmam, na npumep, David Cavers, The Choice-of-Law Precess, Ann Arbor,
1965, napounto crp. 59—87, ca vnvhiBatbem Ha Aasby AMTEPATYDY.

(10) Bra. uaan 223. 30MIIB, oaHocHo wAan 1001. 3ITVII.

(11) BuA. uaan 20. Tauxka 18. — Tpefa A2 MMaMO y BHAY Aa IDABO 3eMAE CEAMIITA
npuMaona TexHoAorHje Gulie MEpOAaBHO CaMO aKO CTPaWKe HHCY H3abpaAe Apyro NnpaBo, H aKo
ce He G YTBPAMAO A2 noceGHE OKOAHOCTH .CAyvaja ynyhvjy Ha Apyro mpago.

(12) Bua. waan 57. 3AKOHA (npeurmuihien rexct u3s 1983. r.).

(13) Bua. uwaan 24. 3AKOHA. Buan TtaroBe uaanose 4.5.1; 5.5.1; m 6.5.1.  Gpasuackor
Hopmatueror akra Gp. 015 u3 1975. r. O yCTaH#OBA€IY INPHHUMIA M HODMHM 33 PETHCTPANH|Y
yTOBOpa KOjH YKYAYYYjy TpaHcdhep TexHoAoruje; usax 15, Taure XII 1 XIII Mexcuukxor 3akoHa
O KOHTPOAH M perucTpanHju TpaHcdepa TexHOAOTHje, Kao H O kopumhemy M excrmoa‘rauﬂ{,u
naTeHata ¥ skuMrosa u3 1982. r.; mHanjckm Guidelines for Industries m3 1982. r. — Taasa 1V,
noaHacaoB Guidelines for Entrepreneurs, Tauka 4. 1X.
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dopmymHicaHa Kao UMIIEpaTHBHE HOpPMe, IUTO GH 3HAUMIIO Aa Ha HUXOBO AEj-
CTBO He OM MOIJa Jla yTHYe BOba CTpaHaka. Ho, murame je Aa M Takse
HOpMe MMajy edeKTa aKO MX CTPaHKE He TPaHCIOHYjy Y YroBOp — a akKo y
OICYCTBY TOra ocrajy 6e3 edekra, To OM 3HAUWWIO Oa HHXOBA IPUMEHA HIIaK
3aBHCH Ofl BOJbE CTpaHaka. Y Be3d ca npumeHoM 3AKOHA, noceSHo je 3aHuM-
JbHBO MHTal€ IIPHMEHE 3alUTHTHHX (Hapebyjyhux u 3abpamyjyhux) HopMmH
y chayyajy IPOAY>KeTKa YIOBOpa OO KOJer AOJia3d HAaKOH CTylaibha Ha CHary
3AKOHA. Ilpema unany 59 (v mpeumriuheHoM TekcTy wiadH 62) 3AKOHA, HoBH
MPONMCH C€ He NPHMEIYjV Ha YTOBOpE 3aKJbyYeHe Ipe cTyhaka Ha cHary 3A-
KOHA, amn npmidkoM mpoayKerka (mocie crymamwa Ha cuary 3AKOHA)
CTpaHKe Cy NY>XHE Ja YroBop caobpa3e ca HOBHM HOpMama. IluTame je, ITa
Ce mellaBa aKO CTpaHKe TO He yuuHe? CyoueH ca THM mHTaibeM, CrOBHOTPro-
BHHCKa apbHTpaska npH IIpuBpenHoj KOMOpH JyrociaBHje je y jeOHOM CIIOpY
CTajla Ha CTaHOBMINTE, la YIOBOp OCTaje Ha CHa3H, HaKO MIPHIHKOM IIPOay-
JKeTKa HHje caoOpa’keH HMIlepaTHBHHM HopMama 3AKOHA(*).

ad b) Meroou HaBeneHH NIOA 1) H €) Cy 3alnpaBO HE3aMHCIMBH 6e3
jemHOr OOomaTHOT HMHCTPYMEHTa — aiMHHHCTDAaTHBHE KOHTpone vroBopa. Oba-
KBY KOHTpoly IpensHbajy IpoIMCH MaxOoM CBHX 3eMajba V pa3Bojy Koje
TeXe JAa 3aluTHTe JoMaher mpumaoua TexHonorHje. Kom Hac ce mpuimkoM
peBu3nje 3AKOHA 1983. r., ka0 M y JOHMCKYCHjH NOBOAOM MeElaka 3aKoHa O
ynaramy CpefcTaBa CTpaHHX jHla y goMahe opraHu3sallMje yApY>KEeHOr paja,
JloCTa HarjalaBa noTpeda fAa ce VIPOCTH Ayra H KOMIUTMKOBaHa aIMMHH-
CTpaTHBHa KOHTpoja yroBopa. H3smene u pmonyHe 3AKOHA wus 1983. r. open-
CTaB/bajy KOpaK Hampejl Yy TOM IIpaBIly, alli HCTOBPEMEHO AOHOCE IIHPE [H-
CKpeLHoHo opnaibfiele OpraHa Koju ofoGpaBa yroBope — CaBe3HOr KOMH-
TeTa 3a eHepreTnky M HHAyCTpHjy (CKEH). IIpema unany 37. 3AKOHA, CKEH
je HMao mpaBo (a MMa M JaHac) Ja OfoGpH yroBOp HAaKO Caup>KH HEKY Kiay-
3yay kojy 3AKOH uHauye cMaTpa 3a pecTpHKTHBHY, ,,aKO OLEHH Aa To Heke
NPpOM3BECTH IUTeTHe nocienuue”. HMameHe M nomyHe u3 1983. r., cy moGpum
IeIOM MOTHBHCAHE TEXHOM Ha ce Heku Haimo3Hn 3AKOHA koju cy ce y
IIPaKCH IOKa3ajld INPEBMIIE KPYTHM, Y4YHHe ¢neKCHOUIHHjHM, a Ta ce ek-
CHOMITHOCT >KeJi NocTHhH KPo3 npolmpeme JUCKpelHoHux opnamherwa CKEH.
HameHe u porryHe u3 1983. r. omoryhyjy na ce yroBop omoGpH H Kama He ca-
Op>KU HeKe of 0b6aée3nux Kiay3yna Koje Hamehe umad 24. (Iuto paHuje HHje
6uno moryhe), moHoBo ako CKEH oueHu ga To Hehe MpOH3BECTH ILTETHE TO-
cenmue(*).

IocTojame OBUX AHCKPELUMOHHX OBjaliherma GH MOIJIO MMaTH VTHI.Ia]a
H Ha 3ay3uMame CTaBa IO IIMTaly JOa JIH je HUIUTAB YroBOp KOjH je (oMalu-
KOM) onoOpeH HaKO CaJp>XH HeKy 3abpakeHy Kiay3yiy, HIM Nak He ca-
Op>XH HeKy obaBe3Hy oapenby. Ancrtpaxyjyhu y OBOM uacy apyre Moryhe
apryMeHTe, >KeJIMMO HaBECTH, Ja ce cafla TELIKO MOXXe OpPaHHMTH CTaB Aa Cy
TH YrOBOPDH HHIUTaBH, ako je yHyrap oBnaumhema CKEHM na TtakBe yroBope
OO6PH YIIPKOC CBOjHM HEZOCTAL[HMA.

IITupa aguckpenHoHa oBjallhiema HECVMIBHBO IOHOCe Behy ¢rneKcHOHII-
HOCT H LIHMDH MaHEBapCKH IIPOCTOD 3a MOCTU3akhe y3ajaMHO KOPHCHMX pellle-
wa. Tpeba pehn H To, Na MPOLUMPEHE HHIEPEHLHje CIELHjaTH30BAHOT H KOM-

(14) Bua. Oaayky 6p. T-60/79 on 12. jvma 1984. r.

(15) CAMNYHOM Ce€ KOHCTDYKUIJOM CAYXKH H IOBH 3aKOH O 3auUITHTH n'pfmansaxa TeXHHY-
KilX yHanpeberba 1t 3HaKoBa pasdalikoba'sa M3 1981, r., Koju je y waany 51.. PAAIKAAHO CMAHHO
Tpajarbe 3allTitre mareHara ca pamijux. 15 na 7 roamMHa, awu jc ncronpeueuo mlonhuo Cages-
HOM 3aBOAY 32 NATEHTE AQ JAIUTUTY IPOAVIKI Ha AAMHX 7 rOAHHA.
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METEHTHOr OpraHa yIpaBe MOTY Ja OOIpHHeCY O0J/b0j 3allITUTH HEJOBOJBHO
cripemHe noMalie crpaHe. Kpo3 HcTe IpolIHpeHe HHrepeHuHje, MebyTiM, cTBapa
ce u onpebeHa HECHI'YDHOCT, a Moyo)kaj opraHa ympase ce de facto mpuGnu-
JKaBa IIOJIO’Kajy napTHepa V IIperoBOpHMa.

YMecTo 3akJpyuyKa, JKENHMO CaMO [a KOHCTaTyjeMo, Oa IIpaBHH HHCTPY-
MEHTH 3a IOCTH3ale 3alliTHTe. ,clabHje cTpaHe” Kao M CTBapHE paBHONpaB-
HOCTH y MebyHaponHHM NpHBpeOHHM TpaHCakilljama, HHCY caMO ITacCHBaH M3-
pa3 HeKHMX HIeja M Omnpefesberba, Beh: HMajy COICTBEHE NUMEH3Hje, KapakTe-
PHCTHKE, OCTaB/bajy. Tparose H Iocinepnuile. IbHxoBa aHanu3a H HBHXOBO pasy-
MeBaihe Cy IPETIIOCTaBKa CBECHHX H OCMMUUBEHHX: omiyja. I/I -a Cé MOHOBO
mo3oBeMO Ha peun npodecopa brnarojesmha: ,Pam Ha u3MeHM nocrojeher u
H3rpaimH HOBOT HE MOJXKe, H He cMe, Ja Oyie caMo 3ajarak MebyHaponHe
IOJMTHKE, Hero U MebyHaponHor mpasa’ ().

dr Tibor Varadi,
professor of the Faculty of Law in Novi Sad.

Summary

OBSERVATIONS ON LEGAL INSTRUMENTS AIMED AT PROTECTING

»THE WEAKER PARTY« IN ECONOMIC INTERNATIONAL
LAW CONTRACTS

.- -In some econornic international ,law co,ntr,acts there is anclea-r correla-
tion between the specific position of the party in the contract and specific
countries, Thus, for instance, in the transfer of technology contracts con-
cluded between companies from industrially developed countries, namely
the developing countries, the subject transferring technology is most often
from the industrially developed country, while the party from a developing
country is the subject receiving such technology. Such kind of polarisation
offers considerable space for maneuvering to the legislator who usually
tollows national priorities, since norms protecting one the contracting par-
ties are typically at the same time the rules protecting the citizens of one
and the s me country. In course of last few decades legislators seriously
endeavour, especially in the developing countries, to protect the position
of »the weaker party«, in crder to achieve real equality between the parties
in some kinds of contracts.

It is possible to distinguish several legal methods and instruments
usually used for achieving the above mentioned goals, namely: (a) restric-
ting the list of possible national contracting partners in order to leave only
the most competent ones; (b) rules by means of which some convergency
of inter ests is achieved (at least partially) between the contracting partles
(c) using of special conflict of law norms and norms of international juris-
diction; (d) prohibiting certain coutractual clauses; (e) setting up of duty
to include some other clouses into the contract; (f) administrative control
over the contract.

The author attempts at listing relative priorities of such approaches
and instruments in order to determine their position and scope of efficiency
in Yugoslav law.

(16) Baarojeeuh, op. cit., ctp. 20.
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dr Tibor Varadi
professeur titulaire & la Faculté de droit a Novi Sad

Résumé

QUELQUES REMARQUES SUR LES INSTRUMENTS JURIDIQUES QUI
DOIVENT PROTEGER LE COTE PLUS FAIBLE DANS LES CONTRATS
DU DROIT COMMERCIAL INTERNATIONAL

On trouve dans quelques contrats commerciaux inter nationaux une
correlation nette entre le statut d'une partie contractante et certains pays.
A titre d’exemple dans les accords sur le transfert de la téchologie passés
entre les entreprises des pays industrialisés, soit des pays en développment,
celui qui transmet la téchaologie est le plus souvent d'un pays industrialisé,
tandis que la partie d'un pays en déveleppement se trouve dans le rdle de
receveur de téchnologie. Une telle polarisation offre un important éspace de
manoeuvre au législateur qui suit les priorités nationales, puisque les nor-
mes qui protégent une partie contractante sont en méme temps dans des
cas typiques, des régles qui protegent les ressortissants du méme pays. Au
cours des derniéres décénies, nous sommes témoins de sérieux efforts du
législateur, surtout dans les pays en développement, en vue de protéger la
situation du »coté plus faible«, afin d'arriver a une réelle égalité de droits
des parties dans un accords. .

On peut distinguer plusieures méthodes et instruments utilisés pour
atteindre ces objectifs: a) Resserer le cercle de partenerres possibles dans
un accord pour arriver jusqu’aux plus compétents; b) Régles qui permettent
d’arriver a une certaine (méme partielle) convergence d’intérét des partiés;
c) Utiliser des normes spéciales de lois en colision et normes de compé-
tence inter nationales d) Interdiction de quelques clauses contractuelles;
e) Exiger d'introduire quelques nouvelles clauses dans le contrat; f) Controle
administratif du contrat.

Ceci est une tentative de dresser une esquisse de prerogatives relati-
ves de ces approches et instruments et de déterminer leur situation et portée

dans le droit yougoslave.
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